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peace wa e tablished. Although in theory it remains irrelevant whether a 
crime aga in t humanity wa committed before or during the war, in practice 
it i difficult to e tablish a connection between what is alleged to be a crime 
agai n t humanity and a crime within the jurisdiction of the Tribunal, if the 
act wa committed before the war . .. . 

·' A p inted out, the Jnternational Military Tribunal, in interpreting the 
n tion of crimes again t humanity, lays particular stress on that provision 
of it Charter according to which an act, in order to come within the notion 
of a crime against humanity, must have been committed in execution of or 
in conne tion , ith any crime within the jurisdiction of the Tribunal, which 
means that it must be clo ely connected either with a crime against peace 
or a war crime in the narrower en e. Therefore the Tribunal declined to 
make a general declaration that acts committed before 1939 were crimes 
aga in t humani ty within the meaning of the Charter. This represents, 
h we er only the general view of the Tribunal and did not prevent it from 
treating as crimes again t humanity acts committed by individual defendants 
aga inst German national before 1st September, 1939, if the particular 
ci rcumstance of the case appeared to warrant this attitude. The verdict 
again t the defendant Streicher i a case in point, but even in his case the 
causal nexus has been pointed out between bis activities and the crimes 
committed on occupied Allied territory and against non-German nationals, 
and the most that can be aid is that he was also found guilty of crimes 
again t humanity committed before 1st September, 1939, in Germany against 
German nationals. Tt cannot be said in the case of any of the defendants 
that he wa convicted only of crime committed in Germany against Germans 
before I t September, 1939. 

" The re trictive interpretation placed on the term 'crimes against 
humanity ' was not so strictly applied by the Tribunal in the case of victims 
of other than German national ity. With respect to crimes committed before 
1st September, 1939, again t Austrian nationals, the Tribunal established 
their connection with the annexation of Austria, which is a crime against 
peace and came, therefore, to the conclusion that they were within the terms 
of Article 6(,) of the Charter. This consideration is particularly evident in 
the reasons concerning the case of Baldur von Schirach and, though expressed 
le precisely, in the case of the defendant Seyss-Inquart. The same applies 
mutatis mutandis to crimes committed in Czechoslovakia before 1st Sep­
tember, 1939, as illu !ra ted in the verdicts on the defendants Frick and 
von eurath. "(I) · 

Indeed the International Military Tribunal could hardly have decided 
that no crime agai nst humanity could possibly have been committed before 
the war, becau e Article 6(c) of the Charter includes the words "before or 
during the war which govern at least the first part of that provision.(2) 

(b) The Tribunal acting in the Flick Trial also came to an important 
conclusion regarding the extent to which offences against property could be 

. (') Egon Schwelb, in British Year Book of International Law, 1946, pp. 204-20S. (Italics 
inserted .) 
. (') See p. 44, ~ote 2. Jt has been argued that the words quoted cover the whole Article 
mce " pe_rsecut1ons" must fall within the description "inhumane acts". This seems to 

be tfu: opinion of Professor Schick in The Nuremberg Trial and Future International Law: 
American Journal of International Law, October, 1947, p. 787. 
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regarded as crimes against humanity and here also took the definition of the 
la; . n such crimes a step beyond the stage reached in the Justice Trial. 

It was laid down in the judgment in the trial now under review that offence 
again t industrial property could not constitute crime again_ t ~umani~y. 
•· In this case," said the Tribunal, "we are only concerned with mdustnal 
property .. .. We believe that the proof does n?t establish a crime against 
humanity recognised as such by the law of nattons when defendants were 
engaged in the property transactions her~ under scrutiny . .. . _It nowhere 
appears in the judgment that l.~.T. co~s1dered, m~ch less decided, tha~ a 
person becomes guilty of a cnme agamst humanity merely by e~e~mg 
anti-semitic pressure to procure by purchase, or through State appropnatton, 
industrial property owned by Jews."( 1) 

In the J.G. Farben Trial,(2) the Tribunal was faced with the same question 
and decided to " adopt the interpretation expressed by _Military _Tri~unal _IV 
in its judgment in the case of the Unite~ S~ates of America vs. Fne~r~ch ~h~k 
~, al., concerning the scope and apphcat1on of the quoted prov1s10n( ) m 
relation to offences against property." 

The same trend of thought is visible in the following pa age taken from 
the judgment delivered in the Einsatzgruppen Tria/ :(4) 

·· Murder, torture, enslavement and similar crime~ "".hich heretof? r~ were 
enjoined only by the respective nations' now fall w1thm the prescnption of 
the family of nations .... 

·· Despite the gloomy aspect of hist~ry, ~ith its war , ma acres and 
barbarities, a bright light shines through ~t all 1f o~e recalls the efforts made 
in the past in behalf of distressed human_itY: President Theodore Roose elt 
in addressing the American Congress, said m 1903: 

" ' There are occasional crime committed on so va t a ca le an? of 
such peculiar horror as to make us doubt whether it i not our mamfest 
duty to endeavour at least to how our di sap~rova l of the deed and our 
sympathy with those who have suffered by 1t. 

·· President William McKinley in ApriJ, 1898, recommended to Congress 
that troops be sent to Cuba· in the cause of humanity ', 

" ' ... and to put an end to the barbarit~es, bloodsl,~d, starvation a'.1d 
horrible miseries now existing there, and which the pa rt1e to the conflict 
are either unable or unwilling to stop or mitigate. • • · ' 

·· Crimes against humanity are acts committed in the cour e of whole ale 
and systematic violation of life and liberty . . • • 

·· At the Vlllth Conference for the Unification o~ Penal ~aw held ?n 
11th July, 1947, the Counsellor of the Vatican defined cnmes agam t humaruty 

in the following language : . . 
" • The essential and inalienable rights of man_ c~nnot vary m tt~e 

and space. They cannot be interpreted and hm1ted by the ~ial 
conscience of a people or a particular epoch for they are e senttally 

( ') See pp 26 and 27 (ltalics inserted.) . . T •b 1 · be g 
(') Trial of Carl Kra~ch and others by a United States M1htary n una Ul urem r · 

See Vol. X of these Reports. . 1 c ·1 La O 10 
( 1) Article II(c) (Crimes against Humanity) of Contro ounct w · · 
l ')Seep.47. 
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immutable and eternal. Any injury . . . done with the intention of 
extermination, mutilation or enslavement against the life, freedom of 
opinion .. . the moral or physical integrity of the family ... or the dignity 
of the human being, by reason of his opinion, his race, caste, family or 
profes ion, is a crime aga in t humanity.' " ( 1) 

The judgment in the Flick Trial declared that " A distinction could be made 
between industrial property a nd the dwellings, household furnishings and 
food supplies of a persecuted people ",(2) and thus left open the question 
whether such offences again t personal property as would amount to an 
assault upon the health and life of a human being (such as the burning of 
his house or depriving him of his food supply or his paid employment) 
would not constitute a crime against humanity. Even the examples quoted 
by the Prosecution in its Rebuttal statement, from the judgment of the 
International Military Tribunal , could refer to acts of economic deprivation 
of this more personal type : 

"The Defence has also a rgued that persecutions on racial, religious and 
political grounds must be phy ical acts directed against the person of a 
member of the persecuted group analogous to murder, torture, rape, etc. 
This argument has been made before and has been rejected by the I.M .T. 
For example, in its enumera tions of the crimes of the Leadership Corps of 
the Nazi Party the I. M .T. tate that that group had ' played its part in the 
per ecution of the Jews. It was involved in the economic and political 
discrimination aga inst the Jew which was put into effect shortly after the 
Nazis came into power '(I. M .T. judgment, p. 259). Likewise in its enumera­
tion of the criminal acti vit ie of Seys -lnquart the I.M.T. stated that "One 
of Seyss-lnqua rt 's first step as Reich Commissioner of the Netherlands was 
to put into effect a series of law impo ing economic discriminations against 
the Jew ' (LM.T. judgment, p. 329). Likewise as to the crimes of Walther 
Funk the l.M .T. stated that he • had pa rticipated in the early Nazi programme 
of economic discrimination against the Jews' (LM.T. judgment, p. 305). 
In the enumeration of the crime of Frick the LM.T. stated that be ' drafted 
signed and administered many laws designed ~o eliminate Jews from Germa; 
life and economy ' (J.M.T. judgment, p. 300).'.(3) 

(') Ital ics inserted. 
( ' ) See p. 26. 
{') Compare th_e Tribuna l"s attitude to this argument put forward by the Prosecution , 

see p. 27 . Speak mg of the Charter of the I.M .T. , Article 6(c), in his article Crimes against 
H11ma11i1y in Bri1ish Year Book of Intema1io11a/ Law, 1946, pp. 178-226, Dr. Schwelb states : 
.. If th~ Engli h rule of interpretation , known as the eiusdem generis rule, could be applied 
to Art1 le 6(c) the words • ot her inhumane acts' would cover only serious crimes of a 
haracter imila r 10 murder, e terminatior. , enslavement and deportation. Then offences 

aga in t proix:rty would be out ide the scope of the notion of crimes against humanity. 
But even qu1~e a part from the eiusdem generis rule, this view appears to be supported by the 
fact that, while the exemplative enumeration of Article 6(b) contains such items as' plunder 
~f public ~r J)rivate pror,erty ' ,• wa nton destruction of cities, towns or villages, or devasta­
tion not Justified by milita ry necessity ' , there is no indication in the text that similar 
offences aga in t property were in the minds of the Powers when agreeing on Article 6(c) " . 
W_hil_e admitting_ this, howi:ver, Dr. Schwelb continues : "It is, however, doubtful whether 
th1 is_ a sound_ 1nti:r1>retat1on. A Professor Lauterpacht has said, • it is not helpful to 
esta blish a ~1g1d d1st mct1on between offences against life and limb, and those against 
prope~y. Pillage, plunder and a rbitrary destruction of public and private property may, 
in their effects, be no less cruel ~nd deserving of punishment than acts of personal violence. 
There may, m effect , be httle difference between executing a person and condemning him 
to a slow dea th of starvation and exposure by depriving him of shelter and means of 
ustenance '. (This Year Book. 21 ( 1944), p. 79.)" 
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The same comment could be made of two passages from the judgment of 
the International Military Tribunal which the Prosecution did not quote : 
•· Goering persecuted the Jews, particularly after the November, 1938, riots, 
and not only in Germany where be raised the billion mark fine as stated 
e ewhere, but in the conquered territories as well. His own utterances then 
and hjs testimony now show this interest was primarily economic, bow to 
oet their property and how to force them o ut of the economic life of 
Europe ",(1) and "As Reich Governor of Austria, Seyss-Jnquart instituted 
a programme of confiscating Jewish propertr Under his regime Jew~ were 
fo rced to emigrate, were sent to concentratton ca mp and were ubJect to 
pogroms. "(2) 

c) Finally, the Tribunal concurred in the finding of the Trib~na l acting 
in the Justice Trial that "crimes against humanity a defined m Control 
Council Law No. IO must be strictly construed to exclude isolated ca e of 
atrocities or persecution . ... " (3} Although the Tribunal did_ not give_ it 
rea ons it held that on these grounds alone the charge of cnmes aga mst 
humani~y made in the Flick Trial would fail. The Tribunal mu t be taken 
to have rejected the claims made in the Prosec~tion · Rebut~al statement 
that, " It is unnecessary to labour the obvious pomt that the cn~e charged 
against the defendants were not isolated episodes but were an integral pan 
of a programme of persecution " . 

ii) The related opinjon expressed by the T~ib~nal in the Justice Trial( ~) 
that proof of systematic governmental orgam~atton of the act a lleged _1 
a necessary element of crimes against humanity seems to be reflect~d tn 

certa in words which appear in the j udgment in the Ei11sat::gruppe11 Trial :(•) 

·· 1t is to be observed that in so far as international jurisdict ion i concerned 
the concept of crimes against humanity does not a pply to offenc~s _for wh ich 
th criminal code of any well-ordered State makes adequate p~o t ion . They 
can only come within the purview of this basic code of huma ~1t_y becau e the 
State involved, owing to indifference, impotency or co~pl~c1ty, .,has been 
unable or bas refused to bait che crimes and pumsh the cnmmal . 

iii) Although the present pages are not intende~ to be an exhausti ve 
analysis of the concept of crime agai nst h~manity, tt may ~~ added_ that 
according to the judgment in the Milch Tna!,(•) the wo_rds _or_ nat!onal 
of Hungary and Rumania " could be added to the pos 1ble ~,cum_ m the 
dictum of the Military Tribunal which conducted the Just ,~e Trial, t_hat 
crimes against humanity may be committed by German national aga1~ t 
German nationaJs or Stateless persons.(') It ba been een(8) tha_t, accordi~g 
to the judgment in the Einsatzgruppen Trial, Law o. !0, w_hen tt deaJ . ~ tth 
crimes against humanity, is not restricted a to the nat1onahty of the victim. 

( 1) British Command Paper, Cmd . 6964, p. 85. 
( 2) Ibid, p. 121. 
( 3) See pp. 47 and 79-80 of Vol. Vl and p. 28 of the present volume. 
(') See Vol. VI, pp. 47 and 79-80. 
(•)Seep. 47. 
(•) See Vol. VII, p. 40. 
( 7) See Vol. VI, pp. 40 and 79. 
( 8) See p. 47. 

-
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In it opening statement in the Flick Trial, the Prosecution made the same­
claim in the following word : 

" ... the definition of crime against humanity certainly comprehends. 
uch crimes when committed by German nationals against other German 

national . It is to be ob erved that all the acts (murder, imprisonment, 
per ecution, etc.) listed in the definition of crimes against humanity would, 
when committed against populations of occupied countries, constitute war 
crime . Consequently, unles the definition of crimes against humanity 
applie to crimes by German against Germans, it would have practically 
no independent application except to crimes against nationals of the satellite 
couotrie such as Hungary and Rumania.(1) Surely a major category of 
crime would not have been created for so relatively trivial a purpose. But 
the matter is put quite beyond doubt by Article III of Law No. 10, which 
authorises each of the occupying powers to arrest persons suspected of having 
committed crimes defined in Law o. 10, and to bring them to trial' before 
an appropriate tribunal ' . Article f[[ further provides that :(2) 

" • Such tribunal may, in the case of crimes committed by persons 
of German citizenship or nationality against other persons of German 
citizen hip or nationality, or Stateless persons, be a German court, if 
authori ed by the occupying authorities.' 

" Thi constitutes an explicit recognition that acts committed by Germans 
again t other Germans are puni hable as crimes under Law No. 10 according 
to the definitions contained therein, since only such crimes may be tried by 
German courts, in the discretion of the occupying power. If the occupying 
power fails to a uthorise German courts to try crimes committed by Germans 
again t other Germans (and in the American Zone of occupation no such 
authori ation has been given then these cases are tried only before non­
German tribunal , such a the e Military Tribunals." 

An examination of the judgment in the Justice Trial reveals that the 
Tribunal in tha t case quoted Article III of the Law No. 10 and did not feel 
called upon to elaborate the scope of the concept of crimes against humanity 
to any greater degree.(3) 

6. ENSLA EMENT A D DEPORTATION TO SLAVE LABOUR 

1t wi ll be recalled that Count One of the Indictment made charges of 
en lavement and deportation to slave labour: In their closing statement, 
the Prosecution claimed that: 

"The defendants used impressed foreign labour and concentration camp 
labour in enterprise under their control or management, and they did so 

( 1) A footnote to the statement here runs as follows:" Even the crimes in Bohemia and 
Moravia were war crimes under the Tribunal's decision. Judgment of the International 
Military Tribunal , Vol. I. Trial of the Major War Criminals, p. 334. The Tribunal apparently 
held that all persecutions, etc. , commiued after 1939, were crimes against humanity no 
matter where commilled and were also war crimes if committed in a country where the 
laws of war were applicable. Id., pp. 254-255, 259. Military Tribunal II, in its opinion 
and judgment in United States v . Erhard Milch (16th April, 1947), held that Law No. 10 
is applicable to crimes against humanity committed by Germans against nationals of the 
Axis satellites". 

(')" In paragraph 1, sub-paragraph (d)." 
(•) See Vol. VI, p. 40. 
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with knowledge of the character of such labour. There can be no doubt, 
therefo re, of their guilt of the crime of enslavement under Control Council 
Law I o. 10. The criminal nature of the mere utilisation of slave labour 
clearly appears, moreover, from the judgment of the International Military 
Tribunal. In finding Speer guilty of war crimes and crime against humanity, 
the Tribunal pointed out that he ' was also directly in olved in the utilisation 
of fo rced labour as chief of the organisation Todt', that he ' relied on 
compulsory service to keep it {the organisation Todt) adequately taffed ', 
and that he ' used concentration camp labour in the indu trie under hi 
control ' . The record here contains a story of confinement, sufferi ng, 
malnutrition and death. But enslavement need involve none of these thing. 
As tated by Tribunal II: 

" ' Slavery may exist even without torture. Slave may be well fed 
and well clothed and comfortably housed, but they are sti ll slave if 
without lawful process they are deprived of their freedom by forceful 
restraint. We might eliminate aU proof of iU-treatment, overlook the 
starvation and beating and other barbarous acts, but the admitted fact 
of slavery ... compulsory uncompensated labour ... would still remain. 
There is no such thing as benevolent slavery. Involuntary ser itude, 
even if tempered by humane treatment, is still slavery .... '(1) 

" The defendants are also guilty of the crime of deportation, and of the 
murders, brutalities and cruelties committed in connection therewith. The 
German slave-labour programme, as found by the International Military 
Tribunal, involved criminal deportation of many millions of per ons, 
recruited often by violent methods, to serve German industry and agricultu re. 
The utilisation of the forced labour by defendants make them participant in 
the crimes committed under such programme. As already demon trated 
the defendants obviously knew of the slave-labour programme and had ample 
information to put them on notice as to the methods adopted in it 
execution." 

The Judgment did not attempt an analysis of the law on the e point . 
Similar charges were made in the Milch Trial, and the notes to that trial 
appearing in Vol. VII of these Reports have included a commentary on the 
words of the Tribunal acting in that trial on the question of deportation and 
enslavement of Allied civilians and prisoners of war.(2) What can afely be 
said here of the present trial is that an examination of the evidence as 
summarised by the Tribunal shows that the offences found by the latter to 
have been proved was that of voluntarily employing forced civilian labour 
from occupied territories and that of voluntarily employing prisoners of war 
on work "bearing a direct relatipn to war operations " . The Tribunal 
was willing to admit, however, that it was possible for an accused to se~ up a 
successful plea of necessity if he employed such labour only b~use 1t was 
supplied to him by the State authorities and if refusal to use 1t would have 
resulted in sufficiently serious consequences to himself.(3) The accused 
Flick and Weiss were found guilty on Count One because instances bad been 

( 1) This quotation is from the Judgment in the Pohl Trial. See Vol. VIl of this series, 
p. 49. 

(") See Vol. Vil , pp. 53~1. 
( 1) See pp. 18-20. 
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proved of their having roluntarily participated in the Reich slave-I b 
programme.(1) It will be noted that nothjng more than "knowled a oudr 
a , 1 " f w · , · ge an pp~ova o e1 s acts on the part of Flick is mentjoned in the Jud 
but it eem clear that the decision of the Tribunal to find hi'm gu'lt gment, r · f . . . · · . 1 y was an 
ap~ 1cauon o the re pon 1b1ltty of a superior for the acts of his inti · 
' h1ch he ha a duty to prevent.(2) enors 

The ~ffect ~f the deci ion of the Tribunals which conducted the Milch 
and Flick Tnals was to overrule the submission that deportafo d 
~n lavement were not ~var crimes since t~ey were not specifically m~n~io~:d 
in_ the Hagu~ Conven~1on ; th ~ Defence m the Flick Trial claimed that 00 

th1 matter '. The Indictment is ba ed on two provisions, one of whjch' has 
n~ conne~11on at a~l and the other one only a very limited connection with 
1h1 question, tha! 1s, to Article 46 and 52. Article 46 of the H L d 
Warfare Convention state : ague an 

'.' The honour and the right~ ?f the family, the life of the citizens and 
private property a well a religious faith and reljgious services t 
be re pected.'" , are o 

ou~ el ontinued : " I can ee no connection whatsoever betwee hi 
regulat ion and the con cription of labour. Article 52 says : n t . s 

ont_ributi?n i~ kind and services can only be demanded from 
commu01t1e or _mhab1tant_ for the requirements of the occupation arm 
The e mu t b: m proportion to the resources of the countr and mu~~ 
b~ ?f such a k1~d that they do not oblige the population to iake art in 
military operation agai n t their native country.' p 

of .. T,~o r~ ~ric~io~ re ult from thi _regulation for the compulsory demand 
er ice_- r t Y . ?al~ for_ the requirements of the occupation arm , a 

e~ondl . ~o parhc1pat1on 10 mili tary operations'. What is not / ' ~d 
th1 rt1cle I a v:t~ L? employ the e workers outside the occu . s o~n y 
?n the cont~a ry. 1f 1t 1s practica l fo: the belligerent nation to :~:~ !~;:oryk 
1~:r~hf r~~~~~~;~~tA~t~:l~e 5~c~~~~ion army performed in its home coun~r~, 

from the occupied territory for th i ~~~;0 ;: 
th;~~~!~lsor~ ~~e of workers 

t~e
1 

afor~mentioned princi ple, that excepti~ns to the ri~~e~t~f~e~ b~:: :~ 
~~\~~ e 10 war must be clea rly formulated and proved by those who refer 

?. HIE Ii TER-REL TIO BETWEE T HE I TERNATIO AL MILITARY TRIBUNAL 
A D HIE lTED TAT MJLITARY TRIB ALS IN NUREMBERG, AND BETWEEN 
THE L TIER TRfBU ALS THEMSELVES(3) 

Flrt\!.~ tc~ Trial (t rial of Altstc.tter and others)(4) was the first and the 

trial ;~fcht heav:ob:e~ec;;I~ tfn ~ trea~ed inbt~s series_ of Reports of the 
urem erg, eiore Umted States Military 

(') See pp. 20-2 1. 
(' ) See further on this point Vols. IV, p . 83-96 

the(")RSeeeport upon the High Command Trial (Trial of Jo~• ~b61-64d , Vhlll, ~P- 88-89, and 
, p. 2, footnote 1. · an ot ers), m Vol. XII. 

() See Vol. VI of these Report , pp. I- I IO. 
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Tribunals acting under Control Council Law No. 10 and Ordinance 
o. 7 of the Military Government of the United States Zone of Germany. 

It may be of interest to write a brief note on the relationship between these 
trials and their forerunner, also held at Nuremberg, the trial before the 
loternational Military Tribunal of Goering and others (to which trial they 
have been said to constitute " subsequent proceedings "). 

Certain non-legal similarities exist. For instance, in war crime trials 
before British Military Courts and United States Military Commissions it 
has not been the rule either for the Prosecution to file detailed indictments 
or for the courts to pronounce reasoned judgments, despite some rare 
exceptions in the practice of bo h. In the " Subsequent Proceedings" 
trials, however, indictments have been filed which have been somewhat 
reminiscent in their detail and often also in their form of the indictment 
drawn up against Goering and others(1), while Article XV of Ordinance 

o. 7 makes it compulsory for the Tribunals which act under its authority 
to " give the reasons " on which their judgment as to guilt or innocence are 
based,(2) and the result has been the pronouncement of detailed reasoned 
judgments which provide the Tribunals' evidential and legal reasons for their 
findings as did that of the International Military Tribunal. 

How far is the latter judgment binding upon the United States Military 
Tribunals ? In the absence of any special legal provision the decisions of a 
court such as the International Military Tribunal would not bind other 
courts,(3) but the United States Military Tribunals are required to apply 
Article X of Ordinance No. 7 which provides: 

"Article X. The determinations of the International Military Tribunal 
in the judgments in Case No. 1 that invasions, aggressive acts, aggressive 
wars, crimes, atrocities or inhumane acts were planned or occurred, hall be 
binding on the tribunals established hereunder and shall not be questioned 
except in so far as the participation therein or knowledge thereof by any 
particular persons may be concerned. Statements of the International 
Military Tribunal in the judgment of Case No. 1 constitute proof of the facts 
stated, in the absence of substantial new evidence to the contrary."(4

) 

This provision may appear to differentiate between " the determinations 
of the International Military Tribunal in the judgments in Case No. l that 
invasions, aggressive acts, aggressive wars, crimes, atrocitie or inhumane 
acts were planned or occurred", and other statements of fact; the fir t being 
binding " except in so far as the participation therein or knowledge thereof 

( 1) The relevant part of Article lV(a) of Ordinance No. 7 simply pro ides that: " The 
indictment shall state the charges plainly. concisely and with sufficient particulars to inform 
defendant of the offences charged". 

(' ) See Vol. Ill of this series, p. 120. 
(")" There is no rule of general international law conferring upon the decision of any 

international tribunal the power to render binding precedents": Professor Han Kelsen , 
Will Nuremberg Conslitute a Precedenl? in International I.Aw Q11arterly, Vol. I, o . 2, 
pp. 162- 163. The same learned writer claims that: " The Judgment rendered by the 
International Military Tribunal in the Nuremberg Trial cannot constitute a true precedent 
because it did not establish a new rule of law, but merely applied pre-exi ting rules of law 
laid down by the International Agreement concluded on 8th Augu t, 1945, in London, 
for the Prosecution of European Axis War Criminals . .. " (Ibid, p. 154). 

(') See Vol. lU of this series, p. 118. 

E 

.. 
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by any particular person may be concerned ", and the latter being binding 
"in the absence of substantial new evidence to the contrary". 

It is, however, possible to interpret the words " the determination of the 
International Mi(jtary TribunaJ ... may be concerned" as signifying that 
the deci ion of the International Military Tribunal thus made binding on 
the U nited Sta les Milita ry Tribunals included not merely decisions that 
certain acts were committed or omis ions made but also decisions that such 
a ts or omissions were criminal. This seems to have been the interpretation 
placed on the phrase by, fo r in tance, the Prosecution in the Flick Trial; 
their closing brief on Count Two includes these words: 

" In iew of the Cha rter definition of war crimes the J.M.T. judgment 
amount to a determination that a ruthless 'systematic "plunder of public 
and private property ' ' occurred and that was in violation of the Hague 
R egulations. Determinations by the I.M.T. that crimes occurred are binding 
on Tribuna l IV and ' shall not be questioned except in so far as participation 
therein or knowledge thereof by any particuJar person may be concerned'. 
Thu , the charge amounts to, and it need onJy be proved, that the defendants 
participated in the systematic plunder of property which was held to be in 
iolation of the H ague Regulations. It is, therefore, necessary to determine 

what the l.M.T. included in its judgment that 'a systematic plunder of 
public or private property ' occurred." 

The advantage of such an interpretation is that it explains why Article X 
makes two separate and different provisions regarding certain decisions of 
the International Military Tribunal. On the other hand, it is difficult to 
regard the reference to " invasions " and " atrocities or inhumane acts " as 
ignifying anyth ing more than que tions of fact, particularly since '' aggres­

sive war 'and " crimes ", which do have a legal significance, are mentioned 
separately. 

!he _uremberg Military Tribuna ls have not thrown conclusive light on 
this particular problem, even when making reference to Article X(1). They 
have, however, often quoted or referred to passages from the judgment of 
the International Military Tribunal, without making reference to Article ·X. 
In the Pohl Tria/,(2) the judgment refers back to the latter judgment specifically 
on a question of fact: · 

" The tory of systematic pillage of occupied countries is related in the 
jud~men~ oft~e International Military Tribunal (pp. 238- 243, official edition) 
which thi s Tribunal adopt as findings of fact in this case." 

I~ the judgment in the Milch Trial, there appears a lengthy passage from 
the Judgment of the International Military Tribunal dealing with the use of 
slave labo ur in the Reich, and after quoting this the Tribunal does acknow­
ledge the binding force of Article X: 

' Under the provisions of Article X of Ordinance No. 7, these determina­
tions of fac t by the International Military Tribunal are binding upon this 
Tribun~l 'in the_absence of substantial new evidence to the contrary'. Any 
new evidence which was presented was in no way contradictory of the findings 

(') See, for instance, Vol. Vl of this series, p. 28. 
(' ) See p. 53 and Vol. VII , p. 49. 
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of the International Military Tribunal, but on the contrary ratified and 
affirmed them." 

According to Article I of Law No. IO, the Charter of the International 
Military Tribunal i made an integral part of the Law, while Article I 
of Ordinance No. 7 provides : " The purpose of this Ordinance i to 
provide for the establishment of Military Tribunals which _shall hav~ pow~r 
to try and punish persons charged with offences recogmsed as cnmes 1~ 
ArtjcJe II of Control Council Law No. 10, includjng conspiracies to commit 
any such crimes ". 

The United States Miljtary Tribunals are therefore bound by the provisions 
of the Charter of the International Military Tribunal. On the other hand, 
they are bound by the decisions of the International Military Tribuna l on 
points of law beyond doubt in one respect only. Article IJ(d) of Law ~o._ IO 
provides that" Membership in categories of a criminal group or orga01sat1on 
declared criminal by the International Mi(jtary Tribunal "shall be" regar~ed 
as a crime". The Charter of the International Mi(jtary Tribunal, which 
binds the United States Milita ry Tribunals, makes a provision of which the 
second sentence is the significant one in this connection: 

"Article JO. In cases where a group or organisation is declared 
criminal by the Tribunal, the competent national authority of a~y 
signatory shall have the right to bring individuals to trial for membership 
therein before national , military or occupation courts. In any uch case 
the criminal nature of the group or organisation is considered proved 
and shall not be questioned." 

The MjJitary Tribunals are therefore obliged t? ~cc~pt the decisi~ns of 
the International Military Tribunal as to the cnmmahty or otherwise of 
groups and organisations.(1) 

On other legal questions (with the possible exc~ption c~~ated by_ Article X 
of Ordinance No. 7) the decisi ns of the Internat1onal M1htary Tribunal are 
not binding on the later Tribunals, and that which conducted t_he Flick _T_rial, 
while bound by the provisions of the Charter of the International Military 
Tribunal, was strictly speaking not bound by the _decisions ?f the latter on 
the question of crimes against humanity.(2) The Judgmen~ 1s, nevert~eless, 
strongly persuasive and has been constantly foU?wed ?n pomts of l~w m t~e 
" Subsequent Proceedings" trials; for instance, m the JU~gments de!1vered m 
the J.G. Farben Trial and the Krupp Trial close attention wa~ paid to_ the 
decisions of the International Military Tribunal on the question of cnmes 
against peace.(3) 

Turning to the legal inter-relation between the ~nited States Milit~ry 
Tribunals themselves, it is safe to say that they are m no w~y ~ble t~ b~nd 
one another. As the Flick Trial judgment states, there 1s no s1m1lar 
mandate " to that contained in Article X of Ordinance No. 7 " either as to 
findings of fact or conclusions of law contained in the judgments of 

(') This topic is further explored in the notes to the Greifelt Trial to be reported in 
Vol.XIII. 

(') See pp. 25 and 44. 
(*) See Vol. X of these Reports. 
(')Seep.17. 

• 
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Co-ordinate Tribunals". The judgment concluded that" The Tribunal will 
take judicial notice of the judgment but will treat them as advisory only".(') 
A has been seen the Tribunals have arrived at different conclusions on one 
aspect of the law relating to crimes against humanity.(1) 

During the delivery of the closing speeches in the Flick Trial the President 
of the Tribunal asked General Telford Taylor, Chief of Counsel War Crimes, 
how far the doctrine of precedent applied between the several United States 
Military Tribunals. The following interchange ensued: 

" G ENERAL TAYLOR : Well , your honour, there are special provisions about this 
question in the amendment to Ordinance No. 7, called Ordinance No. I J. 

THE PRESIDENT: I know the provision about the courts meeting when there 
are different rulings. 

G ENERAL TAYLOR : I should suppo e that it follows, from those provisions, 
that the decisions of the other tribunals are entitled to the same weight 
that you would give to a co-ordinate decision at home, which is that it 
i not binding but that it is respectfully treated. 

THE PRESIDENT : Yes, it is the judgment of a learned body. 

GE ERAL TAYLOR: Quite. 

THE PRESlDENT : Well , that is a I thought. " 

As an example of concurrence of opinion between the Tribunals, it may 
be remarked that, in the Krupp Tria/,(2) the judgmenc relates that: "The 
law with respect to the deportation from occupied territory is dealt with by 
Judge Phillips in his concurring opinion in the United States 1·s. Milch decided 
by Tribunal 11.(3) We regard Judge Phillip's statement of the applicable 
law as sound, and accordingly adopt it. ... " 

Ordinance o. I I of the nited States Military Government, to which 
General Taylor made reference, states in its Article II: 

" Ordinance o. 7 is amended by adding thereto a new Article following 
Article V to be designated Article V(B), reading as follows: 

"(a) A j?i?t s~s ion of the Military Tribunals may be called by any 
of the pres1d10g Judge thereof or upon motion, addressed to each of 
the Tribunals, of the Chief of Counsel for War Crimes or of Counsel 
for any defendant who e interests are affected, to hear argument upon 
and to review any interlocutory ruling by any of the Military Tribunals 
on a fundamental or important legal question either substantive or 
pr~edural, which ruling i in conflict with or is inconsistent with a prior 
ruling of another of the Military Tribunals. 

"(b) A joint ses ion of the Military Tribunals may be caJled in the 
same manner as provided in subsection (a) of this Article to hear 
argu~ent ~pon and_ ~o revie~ conflicting or inconsistent final rulings 
con tamed m the dec1s1ons or Judgments of any of the Military Tribunals 
on a fundamental or important legal question, either substantive or 
p~oc~dural. Any motion with respect to such final ruling shall be filed 
w1thm ten (10) day following the issuance of decision or judgment. 

(') See pp. 44- 8. 
(•) See Vol. X of these Reports. 
(' ) See Vol. VII , pp. 45-47. 
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"(c) Decisions by joint sessions of the Military Tribunals, unless 
thereafter altered in another joint session, shall be binding upon all 
the Military Tribunals. In the case of the review of final rulings by 
joint sessions, the judgments reviewed may be confirmed or remanded 
for action consistent with the joint decision. 

"(d) The presence of a majority of the members of each Military 
Tribunal then constituted is required to constitute a quorum. 

"(e) The members of the Military Tribunals shall, before any joint 
session begins, agree among themselves upon the selection from their 
number of a member to preside over the joint session. 

"(f) Decisions shall be by majority vote of the members. If the 
votes of the members are equally divided, the vote of the member 
presiding over the session shall be decisive." 

It will be recalled that a joint session of the Military Tribunals was held 
to decide the question whether conspiracy to commit war crimes and crimes 
against humanity could be regarded as a separate offence.(1) It should be 
noted that the convening of a joint session is within the discretion of the 
presiding judges and it is not obligatory that a joint ses ion should be held 
upon a motion being received from Counsel. On the other band, decisions 
reached by joint sessions are binding for the future on the individual tribunals, 
unless altered by a subsequent joint session. 

CASE No. 49 

TRIAL OF HANS SZABADOS 

PERMANENT MILITARY TRIBUNAL AT CLERMO T-FERRA D 
JUDGMENT DELIVERED ON 23RD JUNE, 1946 

Putting to death of Hostages- Destruction of property by 
arson- Pillage 

A. OUTLlNE OF THE PROCEEDINGS 

The accused, a former German non-commissioned officer of the 19th 
Police Regiment, who had been stationed at Ugine, Haute-Savoie, during 
the occupation of France, was charged with " complicity in murder, arson 
of inhabited buildings, pillage in time of war and wanton destruction of 
inhabited buildings, by means of explosives " on two different occa ions. 

On 5th June, 1944, at about 8 a.m., unknown member of the French 
Resistance Movement had blown up part of the road in the di trict of the 
railway station at Ugine, killing nine German soldiers and wounding several 
others. It was shown that the accused, in the absence of his uperiors, 
Captain Schultz and Lieutenant Rassi , had surrounded the whole area with 
men of his regiment and arrested a number of local inhabitants and pa sers-by 
found on the road. They were detained by the accused as hostage . Upon 

{') See Vol. VI , p. 104 . 
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the arriva l of the two superior officers, 28 hostages were shot at about 
J 1.30 a.m. on the same day. All the victims except one were duly identified. 
It , a further shown that the accused ordered the inhabitants of several 
hou e in gine, regarded as harbouring" terrorists", to leave the premises, 
whereup n three houses were set on fire. The accused personally threw 
hand-grenade into the houses and did so while the inhabitants were still 
remoJng their belongings, thus endangering their lives. 

The followi ng day, 6th June, the accused took part in the destruction by 
dynamite of a block of three more houses which it was found difficult to 
et on fi re. During the e event property of the dwellers was looted. The 

accu ed per onally took all radio set . 

A a re ult 421 inhabitants remained without shelter and total damages of 
21,000,000 francs were inflicted. The accused claimed to have taken part in 
the above de truction and looting upon the orders of his superiors. 

On the 15th June, 1944, a detachment of the same regiment under the 
command of Lieutenant Ra si and the accused was passing through Puisot , 
a hamlet in the area of Annecy. The accused maintained that several shots 
were fired on the detachment. It was shown that when the officer resumed 
hi journey the accu ed surrounded the hamlet with his detachment. All 
the house were set on fire, several inhabitants shot and their bodies thrown 
into the fire including a youth of 16, and food, belongings and other articles 
of property were looted . Here al o, the accused invoked the plea of superior 
order . 

The accused was found guil ty on all Counts, but was not held responsible 
for the killings which took place at Puisot on the 15th June, 1944. The 
Tribunal pas~ed the sentence of hard labour for life. · 

B. 'OTES O THE CASE 
I. T HE CO RT 

The trial wa held by the Permanent Military Tribunal at Clermont­
Ferrand \ hose competence, like that of the Tribunals before which the other 
French trial reported in thi volume were held, was based on the Ordinance 
of 28th August, 1944, concerning the Suppression of War Crimes.(1) 

2. THE ATURE OF THE OFFE CE 

(a) Putting to death of hostages 

The court established that the accused had taken part in the killing of 
hostage at Ugine, and pa sect judgment on this count on the basis of 
Art. 2, para. 4 of the Ordinance of 28th August, 1944, and Art. 296 of 
the Fren h Penal Code. Art. 2, para. 4 provides that "Premeditated 
murder, as pecified in Art. 296 of the Penal Code, shall include killing as 
a form of reprisal " . Under Art. 296, in conjunction with Arts. 302 and 
304 of the Penal Code, premeditated murder is punishable by death or 
hard labour for life. The accused was found guilty of the crime as an 
accomplice and in circumstances warranting the life sentence only. In the 

(_1) :For the French law relating to the punishment of war crimes, see Vol. III of this 
nes, Annex II , pp. 93- 101. 

TRIAL OF HANS SZABADOS 61 

field of international law the provision quoted touches upon the important 
questions of reprisals and of the permissibility of kill:ng persons detained 
as hostages. Both questions are given special consideration in Vol. Vllf, 
pp. 76--88 and in Vol. XIV (Trial of A. Router). 

(b) Arson and Destruction of Inhabited Buildings by Explosives 

The wanton destruction of inhabited buildµigs by fire and explosive was 
regarded by the Court in its judgment as being a crime under Article 434 of 
the French Penal Code. This article prescribes the heaviest penalty death, 
for anybody who " wantonly sets fire to buildings, vessels, boats, shops, 
works, when they are inhabited or used as habitations, and in general to 
places inhabited or used as habitations ". 

The specific provision of the laws and customs of war which covers such 
a type of destruction is Article 23(g) of the Hague Regulations of 1907. It 
forbids the " destruction or seizure of enemy property " 1111/ess it is 
" imperatively demanded by the nece sities of war". lt is generally under­
stood that "imperative demands of the necessities of war" can exist only 
in the course of active military operations, which was not the case with the 
circumstances of the trial. 

Such cases of destruction were regarded as criminal by the 1919 Com­
mission on Responsibilities and were described in item XVIII of it list of 
war crimes as" wanton devastation and destruction of property ". 

(c) Pillage 
The looting of personal belongings and other property of the civilian 

evicted from their homes prior to their destruction was found by the Court 
to be provided against by the terms of Article 440 of the French Penal Code 
which deals with pillage. In applying this Article the Court appears to have 
preferred it to Article 221 of the French Code of Military Ju tice, which 
deals specifically with pillage by military personnel. One of the differences 
between the two provisions is that in violation of the Military Code pillage 
entails, as a rule, a heavier penalty than pillage contrary to the Penal Code, 
that is, hard labour for life instead of for a maximum of 20 years. This, 
however, had no practical effect upon the sentence passed in thi case, the 
accused having been found guilty of other crimes permitting and justifying 
life sentence. Pillage is included in the list of war crimes of the 1919 
Commission on Responsibilities and is expressly forbidden by Article 47 of 
the Hague Regulations of 1907. 

3. PLEA OF SUPERIOR ORDERS 

The accused's plea that he had acted on the orders of hi superiors was 
not admitted. The Court applied the rule that superior orders do not in 
themselves exonerate the perpetrator from responsibility when the orders 
are illegal, as provided in Article 3 of the Ordinance of 28th August, 1944.(1) 

(') See Vol. Ill of this seri~s, pp. 5_4-55. For_ t~e development of rules_ concerning t~e 
plea of superior_ orders as evidenced m the municipal la'w'. of other cou.ntnes as well as 10 
instruments of mternauonal law, see Vol. 1 of this series, pp. 18- 20, and 31 - 33; and 
(particularly) Vol. V, pp. 13-22. 



62 TRIAL OF ALO I A D ANNA BOMMER 

CASE No. 50 

TRJAL O F ALOIS A D ANNA BOMMER 
A D THEIR DAUGHTERS 

PERM E T MILITARY TRIBUNAL AT METZ 

JUDGMl: T DELIVERED O 19TH FCBRUARY, 1947 

Theft and receiving stolen goods as war crimes- Civilians as 
war criminal - Responsibility of minors 

A. 0 TU E OF THE PROCEEDINGS 

The accu ed were a German fa mily of fi ve members, Alois and Anna 
Bommer and their three unmarried daughters, Elfriede, Maria and Hilde. 
They were charged wi th theft of, and receivin0 , stolen goods belonging to 
French citizens. 

The accu ed pleaded not guilty. Alois and bjs wife declared that they bad had 
an in entory made of the property and that they bad purchased the furruture 
and the other objects concerned from the German custodian in charge of 
the deported Lorrainer' fa rm. They were, however, unable to prove the 
point by producing the inventory and the receipt ; neither was such evidence 
fou nd at Maxe. Aloi and hi wife were prosecuted and convicted for both 
theft and receiving stolen good . They were sentenced to 18 months imprison­
ment each. Two daughter , Maria and Hilde, were prosecuted and convicted 
on the second Count only, and were entenced to four months' imprisonment 
each. The third daughter, Elfriede who was less than 16 years of age at the 
t ime of the offence , was acquitted of the charge of receivi ng stolen goods on 
the ground of having " acted wi thout judgment " (sans discernement) on 
account of her age. 

B. OTES O THE CASE 

I. THE 'A RE OF T HE OFFE CES 

The main point of intere t in regard to the offences tried is that acts 
repre ent ing theft and receivi ng tolen goods under French municipal law 
were treated by the Court a amounting at the ame time to war crimes. 

The relevant provi ions under which the two principal accused, Alois and 
Anna Bommer, were convicted, were Article 401 of the Penal Code relating 
to theft, and Article 460 of the same Code relating to receiving stolen goods. 

Article 401 concern any theft, as defined in Article 379 of the Penal Code 
which doe not fa ll with in any of the specific cases provided in Article~ 
380---400 of the Code, u h as theft at night or with violence. Theft is 
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defined in Article 379 as " fraudulent removal " (soustraction frauduleuse) 
of someone else's goods and, when not committed in the circumstances 
covered by Articles 380-400, is punishable with imprisonment of from 
1- 5 years and /or with a fine of from 200--6,000 francs. 

Receiving stolen goods is de ned in Article 460 as " kno"".ingly recei~~~ 
things taken, rrusappropriated or obtained by means of a cnme or dehct , 
and is punishable with the same penalties as theft under Article 401. 

When passing sentence under these provisions, the_ Court also m~de 
reference to the Ordinance of 2 th A gust, 1944, concerning the Suppres ion 
of War Crimes. According to Article 2, paragraph 8 of this Ordinance, 
" the removal or export by a y means from French .~~rri~ory of goo?s of 
any nature, including moveable property and money 1s hke_n_ed to p11\~ge 
as provided in Article 221 et seq of the French Code o~ M1hta_ry Justice. 
The latter deals with pillage by military personnel and, like Article 440 of 
the Penal Code covering pillage by any person, its definition of the offence 
is based on the element of the use of violence in taking away property. 
The description of violence in the Penal Code is couched in general _t~rms 
and defined as" open force " (force ouverte), wherea in the Code of Mt11_1ary 
Justice it is elaborated in more detail and linked with and at the sam~ ume, 
restricted to deeds of military ersonnel. The requisite element of v1~\ence 
consists either in the use of " arms or open force ", or in the " break~~g of 
doors or external enclosures", or in " violence again t persons" by m1htary 
personnel. 

In the case of Alois and Anna Bommer there was no u e o~ violence 
whatever but by virtue of the foregoing provision of the Ordmance of 
28th Au~ust, j944, the mere fact of their having removed Fr~nch pro?erty 
from France to Germany was sufficient to fall within the n_ot1on of p1lla~e 
as extended by the said Ordinance. It should be emphas1_ e~ that, \~~tie 
likening such remova l to pillage, the Ordinance did not restnct ll defimt1on 
to military personnel, but made it applicable to any perpetrator of the offence, 
including civilians. 

In the judgment of the French Court, however, stress wa laid on ?ro i ion 
of the Penal Code. It would appear that in face of the exten 10n of the 
concept of pillage as effected by the above-mentioned Ordinance, t~e~e wa , 
strictly speaking, no need for the Court to ap_ply the gen~ral pro 1s10n_ of 
the Penal Code in addition to those of the Ordinance, specifically pre cnbed 
for war crimes. This was done apparently because of the deeply-roote~ 
tradition of the French courts that they deal with , ar crimes on the ba 1 
of common penal law. 

Another feature of the trial in respect of the offences_ commit~ed, is that 
both Alois and Anna Bommer were convicted of havmg received tolen 
goods in addition to having committed theft. It is not clea~ why the _Court 
proceeded on this Count, as the objects concerned _were include~ m the 
property for which both had been found guilty as thieves .. That 1s to_ say 
they were found guilty of receiving the same hor es, furmture ~nd hnen 
as they themselves had stolen, with the excepti?n ? f _ th~ 1\ erware 
jewellery and money. Neither is the reason for this d1stmct1on apparent 
from the judgment. It may ave been that the evidence could not shm 
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11 hich of the vario u object had been stolen by each of the two spouses, or 
that they had tolen e1•ery object as joint perpetrators or accomplices, in 
\\ hich ca riou doubt remained that for some goods each of the two was 
guilty a a thief. and that both were thus mutually recipients of.the goods 
t kn by the other. 

B thi a it may, the main p int in their trial is that relating to theft a 
a ,,ar crime, technica lly di tinct from pillage but likened to it and emerging 
a one of it arietie in the laws and customs of war as understood by one 
nation. c ording to Article 47 of the Hague Regulations of 1907 "pillage 
i e pre ly forbidden " . Violations of this rule, at any rate since the 
finding of the 1919 C mmi ion on Responsibilities, have been regarded 
a wa r crime entailing procedure and punishment devised for war criminals. 
They are included in the list f war crimes drawn up by the Commission, 
under it m XIII. The French law and jurisprudence are now evidence that 
to pillage in the traditional ense, that is as misappropriation committed 
with the u e of violence, i added ordinary theft or " fraudulent removal " 
of property, where there i , or need be, no violence. It would appear that, 
in a en e there is no exten ion of the hitherto recognised laws and customs 
of ,, a r. The latter, a contai ned particularly in the Hague Regulations of 
1907, are not limited to the violations defined therein, and are therefore not 
re tricted to pillage in the technical sense. Express reference to this was 
made in the preamble to the lVth Hague Convention, which includes the 
aid Regulation in the following terms: 

" ntil a more complete code of the laws of war can be drawn up, 
the High Contracting Parties deem it expedient to declare that, in case 
not c ercd by tbe rule adopted by them, the inhabitants and the 
belligerent remain under the protection and governance of the principles 
of the law of nations, derived from the usages established among 
ci iii ed peoples, from the law of humanity, and from the dictate of 
the public con cience." 

It ha not been d i puled that the " principles of the laws of nations derived 
fro m the usage establi hcd among civilised peoples " include general 
prin iple of p nal law, and there is no doubt that according to these 
principle theft committed in war-time conditions may be a war crime in 
the am manner a pillage. 

The ca e against the daughter of tbe Bommer couple is an illustration of 
h~w receivi ng tolen goods may under the same principles, equally con-
titute a war crime. 1n their case there was no evidence that they were 

accomplice lo the theft committed by their parents, but it was shown that 
they a c pt d and kept fo r thei r own use some of the stolen goods knowing 
them to be tolen . This was a clear case of receiving stolen property, so 
t~at their being held penally re ponsible for it as a war crime in the 

1rcum tance of the theft wa legally justifiable. 

1t would thu appear that, with regard to the state of the laws and customs 
f ' ar a authoritatively de cribed in the preamble of the IVth Hague 
on,ent10n , the finding of the Court concerning theft and receiving stolen 

good a wa r crime were no legal innovation. They should rather be 
regarded a a recognit ion of the principle already admitted that the field of 
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war crimes is not limited to violations enumerated in the Hague Comen­
tions or in the itemised list of war crimes of the 1919 Commission on 
Res.;onsibilities, or in any other existing document _relat!ng to the laws and 
customs of war. This has been expressly recognised m the most recent 
instruments of international law. Thus, the Nuremberg Charter defines 
war crimes as violations including but not limited to the offences which are 
enumerated in its relevant provision.(1) 

Theft and receiving stolen goods have emerged as war crimes in ~a?Y 
other trials held by French courts, which have thus created ~ firm ~uns­
prudence on the subject. The following can serve as further 11lustrauons: 

In the case against August Bauer, a German gend~rme, th~ accused wa 
convicted for stealing a sewing machine and other obJects, which h~ took to 
Germany during the retreat from France. He was _al o convicted f~r 
removing and using furniture, which his predeces or m the gendarmene 
post had stolen from a French inhabit~nt_ and whi~h the accused knew 
belonged to this Frenchman. The conv1ct1on on th1 latter case was for 
receiving stolen goods.(2) 

In another case the accused, Willi Buch, a paymaster (Oberzahlmeister) 
during the occupation of France, was convicted of receiving stolen g_oods 
through purchase. The German Kommandan~ur ~t Saint-Die had 1e~ed 
silverware which a French doctor had left behind m crates before leaving 
the locality. The goods were sold at an auction by the Kommandantur and 
part of it bought by the accused.(3) 

In a case similar to that of the Sommers, a German couple named Benz 
had come during the war to settle in Metz. When going back to Germa_ny 
at the end of the war they took with them various moveable properties 
belonging to French inhabitants, including that of the owner of the fl~t they 
occupied in Metz. The husband was convicted for theft and the , 1fe for 
receiving stolen goods.(4) 

FinaUy in the trial of Elisabeth Neher,(•) another German ettler in 
France (Lorraine), the accused was found guilty of rec~i ing crockery sto~en 
by her nephew from a French woman, which she took with her when returmng 
to Germany towards the end of the war. 

1n all these trials conviction wa imposed on the ba i of the Penal Code 
and the Ordinance of 28th August, 1944. 

2. CIVIUA SAS WAR CRIMh ALS 

The trial of the Bommer family i a confirmation of the principle that laws 

(') See Article 6(b) of the Nuremberg Charter. 
(") Judgment of the Permanent Military Tribunal at Melz, 10th June, 1947. 
(") Judgment of the Permanent Mililary Tribunal at Metz, 2nd December, 1947. 
(') Judgment of the Permanent Military Tribunal at Metz, 41h ov_ember, 1947. 
(•) Judgment of the Permanent Military Tribunal at Metz, 6th Apnl , 1948. 
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and cu tom of war are applicable not only to military personnel, combatant 
or acting_ a member of occupyi~g autho~i~ies, or, generally speaking, to 
organ ot the State and other public authorities, but also to any civilian who 
violate the e la\ s and cu tom . A German settlers in occupied France 
the Bommer were under the obligation to respect the rights of inhabitants 

f the occupied territory, and by violating this obligation they had committed 
breache puni hable under rules of international law respecting the protection 
f the population placed under the authority of their own State as a 

con equence of war. 

. RE P0:-1 IBJLITY Of Ml ORS 

Of the Bommer daughter, two were over 16 and under 18 and one 
Elfriede wa under 16 at the time of the offence. Sentences in their respec~ 
were pa ed accord ing to Articles 66 and 67 of the French Penal Code. 
The e pro ide that, in the ca e of minors above 13 and under 18 the court 
h~ a hoice between a reprimand or committal of the accused's person to 
h1 paren t" care(1) and a pena l conviction, having regard to the circum-
tance and the accu ed's per onality. Io the latter case, if the accused is 

u_nder 16 the fact of being a minor is considered in itself as an extenuating 
c1 rcum ranee and tbe puni hment provided by the Code for the offence tried 
i reduced to a consid rable extent. Capital punishment and hard labour 
are excluded and the only pena lty i imprisonment the maximum duration 
of which can m no ca e exceed 20 year . In the c~se of a minor above 16 
a!ld under I , the court i at liberty to di rega rd minority as an extenuating 
c, rcu m tan e, and penalt ies are then governed by the general provisions of 
the Penal C?de. These al o contai n a rule concerning extenuating circum-
tanc ( rt1cle 463) which are applicable to adults and which permit, in 

the ca_ e of unqualified or ordinary theft and of receiving stolen goods, a 
reduction of penalty to a little a one day's imprisonment.(2) 

1t i under Article 66 and 67 of the Penal Code that the two daughters 
between the age of 16 and 18 were condemned to four months' imprisonment 
e~ch. J n bot~ ca . e the Court passed sentence while admitting that there 
\\ ere ~xte~uat1~g ci rcumstances. A to the third daughter under 16, the Court 
u ed 11 d1_ cret1onary power to free her from responsibility on account of her 
age. It dire ted that he be given to her parents' care. 

I! three minor were pro ecuted and tried as war criminals, and the two 
c m 1ct d were condemned on the same ground.(3) 

(') C?ther ahernat_ive , where there a re no parents or the latter are not suitable are 
commm l to the minor' guardian or to a n educational institution . ' 

(') rticle 463 in conjunction with Article 40 of the Penal Code. 

a (') ~ the Bclscn Trial, whic_h was conducted by a British Military Court, several of the 
u ~ , .;;er; un_der age at the t 1me of the offence, and were all convicted to various penalties. 

For t ' ' orvm lance, t~e c~ with accused Irma Grese Heinrich Schrierer and Ilse 
er. ce ol. JI of this series. ' 
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The accused, Karl Lingenfelder, a German from Mussbach, came to 
France as a settler in the first days of occupation and took possession of a 
farm called " Bello " at Arry, Moselle, whose owners had been expelled by 
the German authorities. He was charged with destruction of public 
monuments and with pillage. 

It was shown that, in May, 1941 , the accused, acting upon the order of a 
German official, Buerkel, used four horses to pull down the monument 
erected by the inhabitants to fellow citizens who died during the war of 
1914-1918, destroyed the marble slabs bearing the names of the dead, and 
broke the statue of Joan of Arc. It was also shown that in September, 
1944, the accused left Arry for Germany, and removed with him four horses 
and two vehicles belonging to the French farm he bad occupied during the 
war. 

As alleged by the Prosecution, the accused confessed to the charges and 
admitted that the order given him by Buerkel was made without threats 
and that he was under no obligation to render account of its execution. 

The Court passed a sentence of imprisonment for one year, while admitting 
extenuating circumstances. 

B. NOTES ON THE CASE 

The pulling down and partial destruction of the monument erected to the 
memory of the inhabitants who died during the 1914-1918 war and the 
destruction of the statue of Joan of Arc, are clear violation of the laws and 
customs of war, punishable as war crimes. 

Under Article 56 of the Hague Regulations, 1907, the property of local 
authorities in occupied territory, as well as that of institutions dedicated to 
"public worship, charity, education and to science and art ", even if owned 
by the State, is regarded as private property. The consequence is that, by 
virtue of Article 46 of the Hague Regulations, such property must be 
" respected " by the occupying authorities. Violations of this rule are 
dealt with in the following terms in Articie 56 : 
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and cu tom of war are applicable not only to military personnel, combatant 
or acting as member of occupying authorities, or, generally speaking to 
organ of the tate and other public authorities, but also to any civilian ~ho 
"iola t th e law and cu toms. As German settlers in occupied France 
the Bommer were under the obligation to respect the rights of inhabitants 

f the o cu pied territory, and by violating this obligation they had committed 
brea he punishable under rut of international law respecting the protection 
f the population placed under the authority of their own State as a 

c n eq uence of war. 

3. R PO. SIBILITY OF Ml 'OR 

Of the Bommer daughter, two were over 16 a nd under 18, and one, 
Elfri de, wa under _I 6 at the ti_me of the offence. Sentences in their respect 
were pas ed according to Articles 66 and 67 of the French Penal Code. 
The e provide that. in the ca e of minors above 13 and under 18 the court 
h~ a hoi~e between a reprimand or committal of the accused's person to 
h1 parent care(1) and a penal conviction, having regard to the circum-
tance and the accu ed's per onality. In the latter case, if the accused is 

u_nder 16, the fact of being a minor i considered in itself as an extenuating 
c1rcum tance and the puni hment provided by the Code for the offence tried 
i reduc d to a con iderable exten t. Capital punishment and hard labour 
are e eluded and the only penalty i imprisonment the maximum duration 
of which can in no ca e exceed 20 year . In the ~ se of a minor above 16 
a~d under I , the court i at Liberty to di sregard minority as an extenuating 
circum tan e, and penalties are then governed by the general provision of 
the Penal ~de. The e ~I o contain a rule concerning extenuating circum-
tanc (Article 463) wh ich are applicable to adults and which permit, in 

th ca_ e of unqualified or ordinary theft and of receiving stolen good , a 
redu t1on of penalty to as little a one day's imprisonment.(2) 

1t i under Article 66 and 67 of the Penal Code that the two daughter 
between the age of 16 and 18 were condemned to four months' imprisonment 
~,a h. In bot~ ca. e the Court passed sentence while admitting that there 

ere ~ te~uat1~g 1rcumstances. A to the third daughter under 16, the Court 
u~ed it d1_ ret1onary power to free her from responsibility on account of her 
age. 1t dire ted that be be given to her parents' care. 

1_1 three minors were pro ecuted and tried as war criminals, and the two 
onncted were condemned on the ame ground.(3) 

(') 0th It • · ommitt· 1 r a e, na t_ive 1 where . there a re no pa rents or the latter are not suitable, are 
a to the minor guwrd1an or to a n educational institution. 

(·) Article 463 in conjunction with Arti cle 40 of the Penal Code. 

( 3) ln the Bel n Trial h' h d . . . . a cuscd were un . ' w ic_ was con uctcd by a Bnush MLhtary Court , several of the 
uch " a fo _der age at the lime of the offence, and were all convicted to various penalties. 

Forster· 'seer ml ta11ncef, 11 he ~ with accused Irma Grese, Heinrich Schrierer and Use 
· o . o t 11s senes. 
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The accused, Karl Lingenfelder, a German from Mussbach came to 
France as a settler in the first days of occupation and took pos: ession of a 
farm called " Bello " at Arry, Moselle, whose owners bad been expelled by 
the German authorities. He was charged with destruction of public 
monuments and with pillage. 

It was shown that, in May, 1941 , the accused, acting upon the order of a 
German official, Buerkel, used four horses to pull down the monument 
erected by the inhabitants to fellow citizens who died during the war of 
1914-1918, destroyed the marble slabs bearing the names of the dead, and 
broke the statue of Joan of Arc. It was also shown that in September, 
1944, the accused left Arry for Germany, and removed with him four horses 
and two vehicles belonging to the French farm he had occupied during the 
war. 

As alleged by the Prosecution, the accused confessed to the charge and 
admitted that the order given him by Buerkel was made without threats 
and that be was under no obligation to render account of its execution. 

The Court passed a sentence of imprisonment for one year, while admitting 
extenuating circumstances. 

8. NOTES ON THE CASE 

The pulling down and partial destruction of the monument erected to the 
memory of the inhabitants who died during the 1914-1918 war and the 
destruction of the statue of Joan of Arc, are clear violation of the laws and 
customs of war, punishable as war crimes. 

Under Article 56 of the Hague Regulations, 1907, the property of local 
authorities in occupied territory, as well as that of institutions dedicated to 
"public worship, charity, education and to science and art " , even if owned 
by the State, is regarded as private property. The consequence i that, by 
virtue of Article 46 of the Hague Regulations, such property must be 
" respected " by the occupying authorities. Violations of this rule are 
dealt with in the following terms in Article 56: 

.... 
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of wa r a re a ppl icable not only to military personnel, combatant 
r acting a member of occupying authorities, or, generally speaking to 

organ of the tate and other public authorities, but also to any civilian ~ho 
,iolate the e law and u tom . As German settlers in occupied France 
the Bommer were under the obligation to respect the rights of inhabitants 
of the occupied territory, and by violating this obligation they had committed 
breache puni hable under ru les of international law respecting the protection 
f the population pla ed under the authority of their own State as a 

con equence of \ a r. 

3. R PON IBI LITY OF MJ 'ORS 

Of the Bommer da ughter , two were over 16 and under 18 and one 
Elfri de. W' under 16 a t the ti me of the offence. Sentences in their re pect 
were pa ed accord ing to Articles 66 and 67 of the French Penal Code. 
The e pr vide that, in the ca e of minors above 13 and under 18 the court 
ha a hoi e bet, een a reprimand or committal of the accused's person to 
hi parent" care(1) a nd a pena l conviction, having regard to the circum-
tance and the accu ed' per ona lity. In the latter case, if the accused i 

under l 6, the fact of being a minor is considered in itself as an extenuatino 
~i rcum lance and the puni hment provided by the Code for the offence tried 
1 reduced to a con iderable extent. Capital punishment and hard labour 
are e ·el uded and the only penalty is imprisonment the maximum duration 
of which can in no ca e exceed 20 years. In the c;se of a minor above 16 
a_nd under 18, the court is at liberty to d isregard minority as an extenuating 
c1rcum tan e, and pena lties a re then governed by the general provisions of 
the Penal ~de. The e al o contai n a rule concerning extenuating circum-
tanc-. (A rt icle 463) which are applicable to adults and which permit, in 

the ca_ e of unqualified o r ordinary theft and of receiving stolen good , a 
reduct ion of p na lty to as litt le a one day's imprisonment.(2) 

It i under Articles 66 and 67 of the Penal Code that the two daughters 
between the age of 16 and 18 were condemned to four months' imprisonment 
each. .In both case the ou rt pas ed sentence while admitting that there 
were ~xte~uati ~g ci rcumsta nces. As to the third daughter under 16, the Court 
U\ed IL di_ ret1onary power to free her from responsibility on account of her 
age. lt dire ted that he be given to her parents' care. 

1_1 three minor were pro ecuted and tried as war criminals, and the two 
onvicted were condemned on the same ground.( 3) 

(') 01hc I · ommit1al \ a lhrnat_ives: where . there are no parents or the latter are not suitable, are 
' o l e minors guardian or to an educational institution. 

(') Aniclc 463 in conjunct ion with Article 40 of the Penal Code. 

a (~~~ ~tee Bclscn Trial, which was conducted by a British Military Court several of the 
u h "as r[ un_der age at the time of the offence, and were all convicted to v;i;.ious penalties. 
orstcr 'eoer 1

0n1 taln[ cef, 1h~e c~ wi th accused Irma Grese, Heinrich Schrierer and Ilse 
· · 0 I IS series. 
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The accused, Karl Lingenfelder, a German from Mussbach, came to 
France as a settler in the first days of occupation and took pos ession of a 
farm called " Bello " at Arry, Moselle, whose owner had been expelled by 
the German authorities. He was charged with destruction of public 
monuments and with pillage. 

It was shown that, in May, 1941 , the accused, acting upon the order of a 
German official, Buerkel, used four horses to pull down the monument 
erected by the inhabitants to felJow citizens who died during the war of 
1914-1918, destroyed the marble slabs bearing the names of the dead, and 
broke the statue of Joan of Arc. It was also shown that in September, 
1944, the accused left Arry for Germany, and remo ed with him four horses 
and two vehicles belonging to the French farm he had occupied during the 
war. 

As alJeged by the Prosecution, the accused confessed to the charge and 
admitted that the order given him by Buerkel was made without threats 
and that he was under no obligation to render account of its execution. 

The Court passed a sentence of imprisonment for one year, while admitting 
extenuating circumstances. 

B. NOTES ON THE CASE 

The pulling down and partial destruction of the monument erected to the 
memory of the inhabitants who died during the 1914-1918 war and the 
destruction of the statue of Joan of Arc, are clear iolations of the laws and 
customs of war, punishable as war crimes. 

Under Article 56 of the Hague Regulations, 1907, the property of local 
authorities in occupied territory, as well as that of institutions dedicated to 
"public worship, charity, education and to science :ind art ", even if owned 
by the State, is regarded as private property. The consequence is that, by 
virtue of Article 46 of the Hague Regulations, such property must be 
" respected " by the occupying authorities. Violations of this rule are 
dealt with in the following terms in Article 56: 



._ 
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ny eizure or de truction of, or wilful damage to, institutions of 
thi character. hi toric monuments and works of science and art, is 
~ rbidden, and hould be made the subject of legal proceedings." 

n the ground of this rule that the 1919 Commission on Responsi­
bihtit in Juded the abo e offence in its list of war crimes, under Item XX 
"hi h it d cribed a ·· wanton de truction of religious, charitable, educationai 
anJ hi tone buildings and monuments". 

The accu ed wa charged and convicted under the terms of Article 257 of 
thl. Fren h Penal Code, which puni hes the same type of offence, and thus 
'O\er'> in French munici pal la, the case de.alt with in Article 56 of the 
Hagu~ Regulation . lt run as follows: 

"He v,bo de tr y , pull down, mutilates or damages monument 
iatue r other object dedicated to public utility or embellishment, 

.ind erected by public authority, or with their permission, shall oe 
puni bed with impri onment from one month to two years, and with a 
fine f l ,-00 to 6.000 franc . " 

In re p ct of the removal of hor es and vehicles belonging to the owner 
of the farm " Bello·•, the ourt came to the conclusion that it did not 
amount to pillage, a pro ided against in Article 221 of the Code of Military 
Ju ticc and Article 2 paragraph 2, of the Ordinance of 28th August, 1944, 
cone rning the Suppre sion of War Crimes, but constituted a case of theft 
falling under the term of rticles 379 and 401 of the Penal Code.(1) The 
puni hment to be impo ed wa therefore limited to a term of imprisonment 
in tead f hard labour. A i the ca e with all French judgments, no rea on 
were given for ucb findings in this case. It may well be that the decision was 
rca hed on the basis of the fact that no violence was used by the accused 
when rem vi ng the hor e and vehicles. The fact that he did not belong to 
the ategory of military per nnel, to whom Article 221 of the Code of 

ilitary Ju tice i restricted, may have also been relevant.(2) 

CASE No. 52 

TRLAL OF CHRISTIAN BAUS 

PERMA ENT MILITARY TRIBUNAL AT METZ . 

JUDGME, T DELIVERED ON 21ST AUGUST, 1947 

The.ft and " Abuse of Confidence " as War Crimes 

. OUTLI E OF THE PROCEEDINGS 

. The accu ed. Christ ian Bau , a German transport contractor from Neuen­
·1rchcn, the Saar, was, in 1940, appointed by the German authorit ies 

(:) Regarding the distinction between theft and pillage in French law, seep. 63. 
(-J n the question ho" theft i or may be regarded as a war crime in addition to pillage, 

:c p . 
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land superintende~t (Bauerfuehrer) in occupied France, at Tragny, Mose!Je. 
He was charged with theft and " abuse of confidence " (abus de confiance). 

The accused's assignment was to control the management of a number 
of French farms in the area. He himself managed one farm and supervised 
the management of five other estates. From the indictment and judgment it 
appears that some of the moveable property from one of these farms bad 
b~en g~ven him by t~e _owner, Joseph Hocquart, for his personal use during 
his assignment. This included pieces of furniture, crockery and bed linen. 
It was shown that, before going back to Germany as a result of the German 
r~treat, Baus discov~r~d at the farm run by him and at that of Hocquart, 
hidden places conta,mng various belongings of the two farms' owners. It 
was further shown that during the retreat he took with him to Germany a 
large amount of the property, including that lent him by Hocquart. Most of 
it was found at his home in Germany . 

The accused confessed to the charges, but alleged in his defence that part 
of the furniture had been given him by the German custodian in charge of 
the farms, and ·that he had been under the obligation to pay damages in case 
of loss of the furniture. He alleged that some German soldiers occupying 
Hocquart's house had told him to take away two pieces of furniture belonging 
to Hocquart and used by him with Hocquart's consent, and bad said that 
otherwise it would have to be destroyed. He was, however, unable to prove 
either point. 

The Court passed a sentence of two years' imprisonment. 

B. NOTES ON THE NATURE OF THE OFFENCE 

The first Count on which the accused was convicted, was that of theft 
under the terms of Articles 379 and 401 of the French Penal Code. In regard 
to the goods stolen by him, the accused was also found guilty under Article 2, 
paragraph 8, of the Ordinance of 28th August, 1944, which treats as pi11age 
any " removal " of goods from French territory in time of war. A comment 
on these two offences and their place within the field of war crimes has 
already been made in connection with another trial.(1) 

The second Count on which the accused was found guilty was that of 
" abuse of confidence " (abus de confiance) as covered by Article 406-408 of 
the Penal Code. The Code provides for several different types and cases of 
"abuse of confidence " . Under Article 408 the offence is committed when 
a person " misappropriates or dissipates " belongings, goods, moneys or 
documents entailing financial rights or obligations which were entrusted to 
him on the basis of various legal acts or contracts, such as for hire, for use 
free of charge, for legal representation, for safe-keeping, whereby the 
recipient was under an obligation to return the object or to make a definite 
use of it. In French penal law whenever such " misappropriation or dissi­
pation " takes place the perpetrator is guilty of abusing the confidence of the 

( 1) See pp. 62-65. 
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per on who gave him any of the above objects for the purpose agreed between 
the partie . The maximum penalty in such cases is two years· imprisonment 
and/or a fine not exceeding 120,000 francs; in certain cases, involving public 
confidence. the penalty can be increased to a maximum of 10 years and/or 
a fine of up to 600 000 franc . 

In the ca e of Baus, the offence was committed in respect of the goods 
lent to him by Hocq uart, for which he could not, in the circumstances, have 
been pro ecuted a a thief. The deci ion of the Court on this Count is an 
illu tration of how offence of thi nature may fall within the purview of 
war crimes. Technically speaking, in French law their formal link with war 
crime i e tabli hed in the Ordinance of 28th August, 1944, concerning the 
Suppre ion of War Crime . Under Article 2, paragraph 8, any " removal " 
of French property from France in time of war, be it as a result of theft 
" abu e of confidence" or any other act, is treated as pillage. This rul; 
wa applied by the Court not only in respect of the goods technically 
·• tolen " by Baus, but al o in respect of those misappropriated by" abusing 
the confidence" of their owner. Consequently, in French law the case 
again t Bau under thi Count was only a case of " pillage " in the wider 
en e, brought within the term of the Penal Code as having been committed 

by abu ing the confidence of the victim of the crime. From the viewpoint 
of international law, it amount to a specific type of pillage as developed by 
the law and jurisprudence of one nation. 

The interesting point, however, i that when passing sentence, the Court 
did not apply the penalty provided for piUage(1) but that for " abuse of 
confidence •·. This procedure would tend to indicate that the Court had 
taken the view that misappropriation by abuse of confidence was in itself a 
war crime and that, con equently, the accused would have been held 
re pon ible e en if he had not removed the property from French territory. 
In such ca e the trial would e idence a further illustration of war crimes 
again t property, and of the law and customs of war as understood by one 
nation. A ju tification fo r uch a legal approach could then be founded on 
the term of the preamble of the IVth Hague Convention and the claim 
made that it amounted to no innovation but only to the application of the 
general principles of penal law.(2) On the other hand it may well be that 
such a decision was due only to the French courts' tradition of subjecting 
war crime to provisions of common penal law, instead of satisfying itself 
with implementing special wa r crimes legislation , as do certain other nations. 

Sentence passed against war criminals for "abuse of confidence" are to 
be found in a number of other tri als held by French courts. 

Jn one a e, the accu ed, Heinrich Weber, a German farmer who settled 
in France during the war, wa charged with having abused his lodger's 
confidence by remo ing the latter's wireless set to Germany. He was 
convicted under Article 408 of the Penal Code and Article 2, paragraph 8, 

('). Article 2, paragraph 8, of the Ordinance of 28th August, 1944, prescribes the penalty 
pro 1ded m Arucle 22 1_ of the Fren h Code of Military Justice, dealing with pillage in time 
of war. The penalty 1s hard labou r and not imprisonment, as provided for "abuse of 
confidence " under Art icle 408 of the Penal Code. 

( 2) See p. 64. 
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of the Ordinance of 28th August, 1944, the penalty being a short term of 
imprisonment as provided in the Penal Code (six months).( 1) 

In a similar case,(2) the accused, Elisa Kespar, wife of a German settler 
in France, removed to Germany the furni ture of the French family whose 
dwelling she occupied with her husband. She was convicted for abu e of 
confidence and sentenced to imprisonment for four months. 

In another case the accused was a German engineer who rented a French 
enterprise. He was convicted for abusing the owner's confidence by selling 
a horse belonging to the enterprise and " dissipating " the money received 
from the sale. Here again the conviction was made under Article 408 of the 
Penal Code and Article 2, paragraph 8, of the Ordinance of 28th August, 
1944, the sentence being, as in the previous case, set out in the Penal Code 
(six months' imprisonment).(3) 

CASE No. S3 

TRIAL OF PHILIPPE RUST 

PERMANENT MlLITARY TRIBUNAL AT METZ 

JUDGMENT DELIVERED ON 5TH MARCH, 1948 

Illegal and Abusive Requisitioning 

A. OUTLINE OF THE PROCEEDINGS 

The accused, Philippe Rust, an S.S. Obersturmfueh~er servi~g in occup!ed 
France district of Moselle, was charged with " abusive and 1llegal. reqw 1-

tionini" of French property and with " employing French subJects on 

military works". 
It was alleged by the Prosecution that in September, 1944, a local inhabitant , 

Marcel Schmitt, was ordered and forced by the accuse~ _to supply horses 
and vehicles with which he had to carry German ammumtton, and that. he 
was compelled to repair German military bicycles, motor-cycles and electncal 
installations. It was also alleged that several other French civ!l~a~s ~d been 
subjected to the same treatment, and that the acts of reqws1ttonmg were 
illegally effected in that no receipts were delivered to the owner of horses 

and vehicles. 
The accused pleaded not guilty. He claimed to have acted un_d~~ superior 

orders and to have omitted to deliver receipts because the requtsJllon were 
in conformity with" usages". 

{') Judgment of the Permanent Military Tribunal at Metz, deliv~red on 21st Aug~t, 1947. 
{I) Judgment of the Permanent Military Tribunal at Metz, delivered on ~th Apnl, 1948. 
{') Judgment of the Permanent Military Tribunal at Metz, delivered on the 

25th November, 1947. 

F 
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The accused was found guilty of" abusing powers conferred upon him to 
requi ition men and vehicle by refusing to deliver receipts " . He was 
condemned to impri onment for one year. 

B. OTES O THE ATURE OF THE OFFENCE 

The Prosecution bad charged the accused on two Counts. The first Count 
of" abu ive and illegal requi itioning" of property was regarded as a case 
of pillage in time of war, as covered by Article 221. of the French Code of 
Military Justice and Article 2 of the Ordinance of 28th August, 1944. This 
was done in accordance with the latter provision which, in its paragraph 8, 
explicitly ays that " abu ive or illegal requisitioning" is treated as pillage, 
within the terms of Article 221 of the Code of Military Justice. This in tum 
deals generally with pillage committed by military personnel. The second 
Count of " using French subjects on military works " of the enemy was 
treated by the Prosecution as falling under Article 334 of the Penal Code and 
being a case of" illegal re traint of persons " . This was done in accordance 
with Article 2, paragraph 6, of the Ordinance of 28th August, 1944, which 
expres ly includes under the notion of " illegal restraint " the use of civilians 
or prisoners of war on military works. 

When dealing with the e charges the Court made alterations in respect of 
the offences and the relevant provisions of substantive law. No specific 
reasons for these alternatives were given in the judgment, but from the 
questions put by the Pre ident to the members of the Tribunal and their 
answers, it appears that, in view of the evidence, the Court found the accused 
not guilty of the charges a ubmitted by the Prosecution . It dismissed the 
charge that the accused had committed requisitions of property amounting 
to pillage, and also the charge that civilians were used on military works. 
Instead, the Court found the accused guilty in respect of both property and 
civilian labour, of the following offence: 

" Abusing powers conferred upon him for the purpose of requisi­
tioning men and vehkles by refusing to deliver receipts for such 
requisitions." 

ln this respect the Court applied Article 214 of the Code of Military 
Justice. This punishes "any military person who abuses powers conferred 
upon him " in regard to requisitioning or "who refuses to deliver receipts " 
for such requisitions. The e alterations affected the penalty to be imposed. 
Whereas the offence of illegal requisitioning amounting to pillage under 
Article 2, paragraph 8, of the Ordinance of 28th August, 1944, and Article 221 
of the Code of Military Ju tice, and the offence of " restraining" civilians 
by forcing them to perform military work as provided in Article 2, paragraph 6 
of the Ordinance and Article 344 of the Penal Code, both entail hard labour, 
as a rule for life, the punishment for an offence under Article 214 of the 
Code of Military Justice is limited to imprisonment for from two months 
to two years. 
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It should be noted that in the findings of the Court as quoted above, the 
objects requisitioned were specifically stated to comprise not only property 
but also manpower or labour. It equally follows from the same findings 
that the abuse for which the accused was found guilty consisted in the 
requisition being made without due delivery of receipts concerning the 
property and labour requisitioned. 

The alteration of relevant provisions of substantive law was effected by 
the Court in accordance with a rule of procedure contained in Article 88 of 
the Code of Military Justice. Under this provision the findings of the Military 
Tribunal are reached by means of questions put by the President to .the_ Judges. 
in which he sums up the issues at stake as deriving from the md1ctment. 
In this connection whenever the President finds that the main offence may be 
regarded as an act entailing a different punishment or representing an o~~nce 
against common penal law, he is entitled to submit to the Co_urt subs1~1ary 
questions to this effect and obtain a decision on the alternatives. It _1~ on 
the basis of this rule that the Tribunal rejected the charges and prov1s1ons 
invoked by the Prosecution and replaced them by findings of its own. 

The charges of the Prosecution and the decision of the Court were centred 
around the concept of illegal or abusive requi itioning of pr~perty and 
labour. The issue is dealt with in Article 52 of the Hague Regulations, 1907, 
respecting the Laws and Customs of War on Land, which reads : 

" Requisitions in kind and services shall not be demanded from l~al 
authorities or inhabi•ants except for the needs of the army of occupation. 
They shall be in proportion to t~e res?urces _of the cou_ntf)'., and of s~ch 
a nature as not to involve the mhab1tants m the obhgatton of takmg 
part in military operations against their own country. 

" Such requisitions and services sha_ll only ~e demanded on the 
authority of the commander in the locality occupied. 

" Contributions in kind shall as far as possible be paid for in ready 
money; if not, a receipt shall be given and the payment of the amount 
due shall be made as soon as possible." 

Violations of this rule were included by the 1919 Commission on Resp~nsi­
bilities in its list of war crimes under Item XV and described t_h~~em ~. 
"exaction of illegitimate or of exorbitant contributions and requ1s1t10~~ 
It will be noted that the phraseology used in the previously quoted provis!on 
of the French Ordinance of 28th August, 19~, concerning the s.~~pression 
of War Crimes, Article 2, paragraph 8, w_hich used t~e terms tllegal or 
abusive contributions ", is in full accord with both Amcle _52 of_the Hague 
Regulations and with the 1919 list of war crimes_. So also 1s Article 214 of 
the French Code of Military Justice, under which the accused ~as foun~ 
guilty and convicted. It speaks of" _a?':'sive requ!sition~ng ", which .term 1s 
similar to that of" exorbitant" reqms1t1ons ment1?n~d m the 19)9 list, and 
treats as " illegal " and criminal the fact of om1ttmg or refusing proper 
receipt, as required by the Hague Regulations. 
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In this manner, the offence of the accused appears to be a clear case of a 
wa r crime covered by the laws and customs of war as prescribed both in 
international and French municipal law. The French law referred to by the 
Pr ecution and the Court is an illustration of how rules of international law 
uch a the one now contained in Article 52 of the Hague Regulations, hav; 

fo und their way into municipal penal law, and how they complemented each 
other. Provi ions of the Ordinance of 28th August, 1944, and of French penal 
law peak of" illegal " or "abusive" requisitioning without defining either 
concept. Elements for a definition are to be found in Article 52 of the Hague 
Regulation . Th.is provide that requisitionings are to be limited to the 
" need of the army of occupation " and that they must, at the same time, 
' be in proportion to the re ources of the country". The objects requisi­
tioned are defined so as to include property on the one hand (requisitions 
" in kind ") and manpower or labour on the other (requisitions" in services"). 
A further legal limitation on acts of requisitioning is that such acts relating 
to manpower mu t " not involve the inhabitants in the obligation of taking 
part in military operation against their own country ". Any violation of 
the e .limitations amounts to illegal or abusive requisitioning, or both, and 
con t1tute a war crime. 

The offence for which the accused was found guilty eventually amounted 
to a c~ e of " !llegal " requi itioning, that of violating the requirements 
accord1~g to. which, unle payment is made " in ready money", a receipt is 
to be given m res~ect of the objects requisitioned. As already stressed, the 

ourt was not sat1sfied that any other offence bad been committed by the 
accu ed. It therefore freed him from the charge that civilians were used on 
" military works " and that, by requisitioning their labour as well as their 
hor e .and vehicles, the accused ha~ gone beyond the limitations imposed 
by Article 52 of the Hague Regulations. Although no reason for this can 
be fou nd in the judgment, it is safe to assume that such a decision was 
reached on the merit of the facts and evidence which were made available 
to the Court. This probably includes the conclusion that the civilians 
concerned in the trial and their property were used "for the needs of the 
army of occupation " and were " in proportion to the resources" of the 
oc.c~pied ~erritory. It may well include also the conclusion that repairs of 
m1lttary ~)lcycl~s, moto.r-cycle and .electr!cal installations, as charged by the 
Pr sec~t1on, d_id not .mvolve the mhab1tants in taking part in "military 
operations agamst their own country " and consequently did not amount to 
" military works " in the sense required by the laws and customs of war. 

In the circum~tances of the trial, the question whether and .to what extent, 
ge~eraUy peakmg, the use of civilians on military work, as distinct from 
pn o~er ~f war, is forbidden, is not answered in the judgment under review. 

o ltght 1s thrown upon the issue as to whether and if so what kind of 
" m~litary works " amoun~ to " ta.king part in military operations " against 
one s own country.(1) This question, however, occurs in other trials which 
are reported upon in these volumes.(2) 

( 1) On tbe issue at stake, see History of the United Nations War Crimes Commissio11 
and the Development of the Laws of War, H.M. Stationery Office London 1948 
Chapter IX, B. ' ' ' 

(') See especially Vol. Vll, pp. 53- 58. 
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CASE No. 54 

TRIAL OF KARL-HEINZ MOEHLE 

BRITISH MILITARY COURT, HAMBURG 
. 15TH TO 16TH OCTOBER, 1946 

A. OUTLINE OF THE PROCEEDINGS 

75 

I. CHARGE AND THE EVIDENCE 

The accused was charged v·ith " Committing a war crime in that be, at 
Kiel, between September, 1942, and May, 1945, when senior officer of the 
5th U-boat Flotilla, in violation of the laws and usage of war, gave orders 
to commanding officers of U-boats who were due to leave on war patrols 
that they were to destroy ships and their crews". 

The Prosecution evidence was entireJy documentary, consi ting of state­
ments made by the accused. The Defence called o witnesses other than the 
accused himself. 

2. COMMON GROU D BETWEE THE PROSECUTIO A D THE DEFE CE 

The accused was a Korvetten Kapitan in the German avy and from 
September, 1942, to May, 1945, was the officer commanding the 5th U-boat 
Flotilla at Kiel. In this capacity it fell upon him to brief U-boat commanders 
prior to their going out on operational patrols. Part of this briefing- though 
by no means the essential part which was of a technical nature-was to 
acquaint the U-boat commanders with an order originating from the German 
U-boat Command. This order, called the "Laconia Order ", wa i sued 
on the 17th September, 1942. It was in the nature of a standing order which 
was read regularly to the U-boat commanders. They were neve~ given to 
them in writing. According to the accused the order stated : 

" (I) No attempt of any kind must be made at rescuing members of 
ships sunk, and this includes picking up persons in the water and 
putting them in lifeboats, righting capsized lifeboats and handing over 
food and water. Rescue runs counter to the rudimentary dema!'ds of 
warfare for the destruction of enemy ships and crews. 

"(2) Orders for bringing in captains and chief engineers sti ll apply. 
" (3) Rescue the shipwrecked only if their statements would be of 

importance for your boat. 
" (4) Be harsh , having in mind that the enemy has no regard for 

women and children in his bombing attacks on German cities." 

The accused agreed that these orders went much further than the previous 
:standing orders which had been issued by the U-boat Command in 1939. 

F* 
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Jf tbe U-boat commander a ked no questions, after that briefing, nothing 
further would be said ; if they raised any queries, the accused would give 
them two example to elucidate the policy of the Naval High Command. 
The fir t example was that of a U-boat reporting in its war log that it had 
encountered a r ft with five British airmen on it in the Bay of Biscay. Being 
unable to take them on board the U-boat proceeded on its journey. The 
commander was severely reprimanded by the Commander-in-Chief, U-boats, 
and it was pointed out that the correct action would. have been to destroy 
the raft ince it wa highly probable that the airmen would be rescued by 
the enemy and would once more go into action. 

The econd example wa that of American ships sunk by U-boats off the 
Caribbean coast. The critici m levelled against the U-boat commanders 
who had unk the ship was that the crews were not destroyed but reached 
the coa t and took over new hips. This, according to the U-boat com­
mander, wa to be prevected. Ships and crews were to be destroyed. 

After giving these two examples, not as his opinion but as the policy of 
aval Command, the accu ed went on to say to the U-boat commanders: 

" Officially you cannot get uch an order from the U-boat Command. You 
act in this matter according to the dictates of your conscience. The safety 
of your own boat must alway remain your primary consideration". The 
accu ed e timated that he bad read out these orders and made the above 
comments to 300 or more U-boat commanders during the time he com­
manded the 5th Flotilla at Kiel. Many commanders after the reading of the 
order said: ' That is quite clear and unequivocal, however hard it may be". 

3. THE l E 

Since the Prosecutor and the Defence agreed on the wording of the orders 
from U-boat Command and the accused admitted having passed them on 
to all U-boat commanders whom he briefed, the· Court had two questions 
to decide : 

(i) What was the true interpretation of these orders ? 

(ii) Having put the true interpretation on them, were they contrary 
to the laws and usage of war? 

(i) The interpretation of the orders 

The Prosecution' ca e on this first question was that the orders clearly 
mean_t that the U-boat commanders should destroy ships and their crews. 
Quoting from a statement made by the accused, the Prosecutor said: "So 
far a concerns the order itself it undoubtedly states, and in particular to 
tho e who know the manner in which the Commander-in-Chief U-boats 
wa. known to have given hi orders, that the High Command regarded it as 
de _1 rable that not only hips but also their crews should be regarded as 
obJects of attack. German propaganda was continuously stressing the 
shortage of c~ew for en7my merchant ships and the consequent difficulties. 
I , too, put ti;u con truct1on on their order". 
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The Defence case was that the orders were ambiguous and that by passing 
on these ambiguous orders with the final comment that each commander 
should follow the dictates of his conscience, Moehle had done the utmost he 
could do as a serving officer. The orders were ambiguous as they contained 
a prohibition against saving the crews but not an order to kill them. 

During the course of the examination of the accused by the Judge Advocate 
the following exchange took place: 

JUDGE ADVOCATE (after reading paragraph I of the orders): Do you agree 
or not that it comes to the same thing (i.e. the killing of the crew) if 
you send a lifeboat off in the middle of the Atlantic Ocean without a 
drop of water on board for the people to drink ? 

A.: Yes, in its effect it will very often be the same, but the prohibitiol\ to 
save the crew has bei.:n issued because of the fact that U-boats whilst 
trying to save the crews of sunk ships have been attacked .... " 

Q.: Do you agree that what I have read to you clearly applies to people 
after they have left the ship ? 

A. : Yes, t at no safety measure should be undertaken . 

Q.: Do you think there was a single U-boat commander in the German 
Navy who could be in any doubt as to the meaning of that first 
paragraph? 

A. : No. 

Q.: Do you think if you had tried to make it clearer, you could have made 
it clearer? 

A.: No, the prohibition to undertake rescue measures could not have been 
explained more explicitly. 

Q.: Do you then agree with me that there is no ambiguity whatever in 
paragraph l of that Admiral Doenitz Order ? 

A.: I agree with that. 

(ii) The Legality of the Order 

If the order was an order not to rescue survivor becau e it wa dangerous 
for the U-boat to do so then it was a legal order. If the order was an order 
to kill survivors, then it was clearly illegal. 

The Judge Advocate, summing up, said: " The Pro ecution asked you to 
say that there is no formidable question of international law involved. Th7y 
say that you should hold that international law is quite clear. '."fter a sh~p 
has been sunk there .is a duty upon the submarine commander (1f he can, m 
all circumstances) to save the lives of the crew and they invite you to say 
(whether you accept that contention or not) that the order is directed to that 
aspect of the case and no further. They ask you to read it and they ask y~u 
to say: does it not all deal with the question of rescuing member of ship 
,unk after that has taken place. I do not think anybody is putting up the 
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prop? ition that if it were possible to save the lives of the crew from a shi 
that ,t torpedoed that there i not a duty to try and do so Now I p 
h h . • am sure 

t at t e na a_l officer 10 the Court will tell you what I think you alread 
know and I t~nk we all concede that the real important duty of the submari / 
ommander I to en ure the afety of his own ship and if it 1·s a quest· f 

,· l'fi · · · ' 100 0 a, mg 1 _e or savm~ h1 hip, then clearly he must save his ship. But the 
Pro ecullon are aym~ here that . that order which was distributed to the 
. -boat com?1ander I of the widest possible wording. Whether that i 

nght or not 1s for you to decide •·. s 

4. Fl DI 'G A D SE TE E 

The accused Mo .hie wa 
impri onment. 

found guiJty and sentenced to five years 

B. OTES ON THE CASE1 

J. S BMARINE WAR FA RE I GE ERAL 

, Article 16 of Convention o. 10 agreed upon at the Hague in· 1907 says: 
Aft~r every encounter the two belligerents shall as far as military interests 

permit take teps to earch for the shipwrecked, wounded and sick and 
protect them (as well a the dead) against pillage and ill-treatment " This 
~a~~re g:neral . rule of . marit!me warfare. Its application to sub~arine 
L cl . a laid do\ n Ill Article 22 of the Naval Agreement concluded in 

on °~ 10 I 930.(2) .. In their action with regard to merchant ships 
v~~:r~~e m~ t ~~nform . to the rule o~ international law to which surfac: 

b . e sub3ect m part icular, except m cases of persistent refusal to stop 
onh emg duly summoned or active resistance to visit and search a warship 
w ether surface ves el or s b · . ' . . u manne, may not smk or render incapable of 
na~igt~n a mer~ha nt ves el without having first placed passengers, crew 
an 'P papers m a place of safety. For this purpose ships boats are not 
:egard~d . as a pla~e _of safety unle s the safety of the pa;seogers and crew is 

ssu~e , m the existmg ea and weather conditions by the proximity of land 
~r I de ,p resence of another ve el which is in a position to take them on 

oar . 

Thi ava l Agreement was signed by the United States Great Britain 
;ranee, ~taly a~d Japan. When it expired in 1936, the above-mentioned 

ow_er •~ned m London the "Naval Proctocol "(3) 6th November 1936 
dealing wit? submarine warfare. This Naval Protocol inco rat~ th; 
:bovebmen_tioned pro i ions of the London Agreement of 1930 ri:ith regard 
0 . u mannes .. ~ ermany acceded to this Protocol in the sa~e year and 

~~~ta;~he position at the outbreak of the second World War in Septe~ber 
· ortly after the outbreak of war, Germany embarked once more o~ 

((~ Regarding _the Bri tish law on war crimes questions see Vol. I, pp. 105-110. 
•' Treaty Ser~es No. I (1931), Cmd. 3758. ' 

( ) Treaty Series No. 29 (1936), Cmd. 5302. 

TRIAL OF KARL-HEINZ MOEHLE 79 

unrestricted submarine warfare against neutral and enemy ve els contrary 
to the 1936 Naval Protocol. On 27th November, .1939, Great Britain i ued 
an Order in Council pronouncing retaliatory measures on the ground that 
Germany had violated her obligations under the Naval Protocol. (Thi 
Order in Council was modelled on an Order in Council dated I Ith Mardi, 
1915, protesting against the violation of the Hague Convention by Germany 
in the first World War.) France and various neutra l countrie protested 
against the unrestricted submarine warfare carried out by the German 
Naval Command as being contrary to international law. Another retaliatory 
measure adopted by the Allies was the laying of mine in the Skagerrak in 
April, 1940. 

The two main arguments put forward by German writers to ju tify 
Germany's conduct are: 

(i) That the provisions of the Protocol of 193 do not apply to attacks on 
vessels in " operational zones "; by entering such operational zones barred 
to merchant ships the vessel behaves in a manner which is tantamount to 
" persistent refusal to stop" and thus puts itself outside the Naval Protocol.(1} 

This argument was rejected by the International Military Tribunal at 
Nuremberg. The Judgment points out that t e practice of proclaiming 
operational zones and sinking of merchant vessels entering those zones 
was employed by Germany in the 1914-1918 war and adopted in retaliation 
by Great Britain. The Washington Conference f 1922, the Land and aval 
Agreement of 1930 and the Protocol of 1936 were entered into with full 
knowledge that such zones had been employed in the first World War yet 
the Protocol made no exception fo r operati nal zones. The order of 
Doenitz to sink neutral ships without warning when found within these 
zones was, therefore, in the opinion of the Tribunal, a violation of the 
Protocol. 

(ii) That Great Britain , in accordance with the Handbook of In truction 
of the Merchant Navy of 1938, armed her merchant vessels and in many 
cases convoyed them with an armed e cort, and that these armed merchant­
men had orders to send position reports on sighting U-boat , thu integrating 
the Merchant Navy into the network of nava l intelligence. Thi argument 
was entertained by the International Military Tribunal at uremberg, and 
in its judgment the Tribunal said with regard t the accused Doenitz: " In 
the actual circumstances of this case the Tribunal is not prepared to hold 
Doenitz guilty of his conduct of submarine warfare agai nst Briti h armed 
merchant ships·•, and " in view of all the facts proved, and in particular 
of an order of the British Admiralty announced on the 8th May, 1940, 
according to which all vessels should be sunk at sight in the Skagerrak and 
the answers to interrogatories by Admiral Nimitz stat ing that unre tricted 
submarine warfare was carried on in the Pacific Ocean by the United States 
from the first day that that nation entered the war, the sentence on Doeoitz 

( 1)" Schmitz Zeitschrift Fur Auslandisches Offentliches Recht und v ·· tkerrecht ·• 
8 (1938), p. 671. Also Oppenheim-Lauterpacht, Internationa l Law, 6th edition, Vol. JI , 
p. 385, footnote 2. 
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i not as e ed on the ground of his breaches of the international law of 
ubmarine warfare ".(I) 

2. THE TREATME T OF SU R IVOR AFTER A SINKING OF A VESSEL BY SUBMARINE 

Jf a ubmarine commander can without danger to his boat, save or 
uccour sur ivors, he i no doubt under a duty to do so. If, however, by so 

doing he would endanger hi boa t he cannot be held responsible if he does 
not save any uch urvivor ince it is recognised that the safety of his own 
boat and it crew must be hi primary consideration. Jt is clearly recognised, 
on the other hand that the killing of defenceless survivors of a torpedoed 
hip is a war crime.(2) 

The D fence a rgued that the " Laconia Order " of 1942 was an order to 
impre upon the -boat com mander that they should not rescue survivors 
a doing o endangered their U-boats. The " Laconia Order " was thus a 
lega l order Ire sing an operational necessity. The Prosecutor argued that 
the "Laconia Order .. wa an order to kill survivors and thus against the 
genera lly recognised rules of ea warfare. The Judge Advocate left this 
question- the ioterpreta ti n of a docu ment, the authenticity of which was 
agreed by Defe nce and Pro ecution- to the Court, though he suggested in 
hi umming up that the order was an order to kill. 

The Jnternational Military Tribunal , in their judgment on Admiral Doenitz, 
found that by the • Laconi a Order " Doc:nitz had not deliberately ordered 
the killing of survivor of hipwrecked essels. The Judgment sa id: "The 
Tribunal is of the opi nion that the evidence does not establish with the 
certainty req uired that Doenitz deliberately ordered the killing of shipwrecked 
urvivor . The orders were undoubtedly ambiguous and deserve the strongest 

cen ure ·•. The finding of the Court in the Moehle case can be reconciled 
with the urembergj udgment. The International Milita ry Tribunal decided 
that the " Laco nia Order '' wa a mbiguous. By commenting on this 
ambiguou order when pa ing it on, and by giving examples which 
undoubtedly mu t have given the U-boat commanders the impression that 
the policy of the ava l High ommand was to kill hip's crews the accused 
removed this a mbiguity. The order he passed on could be interpreted by a 
rea onable subordinate only in one way, namely, as an order to kill survivors. 
Thu , whereas there wa a re:.: onable doubt as to the meaning of Doenitz's 
order and therefore the benefit of that doubt was given to Doenitz by the 
International Military Tribuna l, there was no such doubt in view of the 
eviden e before th i Court on the way in which Moehle had added to this 
order. 

3. THE DEFE 'CE THAT THE ILLEG L ORDERS WERE NOT CARRIED OUT 

Coun el fo r the Defence a rgued that the accused could not be held respon­
ible " becau e there were no manifest effects of this order and even the 

Prosecutor has poin ted o ut that no evidence of criminal actions as a result 

(') The J udgment of the lnt1..rnational Military Tribunal for the Trial of German Major 
War Criminal , Cmd. 6964, p. 109. · 

( ' ) See umming up by the Judge Advocate in the Peleus Trial, Vol. I, p. 11. 
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of this order has been given and I may therefore put it to the Court tha t such 
crimes were not committed". 

The Judge Advocate's reference to this point in bis umming up was thi : 
" Now the Prosecutor has quite clearly told you that he has no evidence to 
prove and establish that ships were sunk and sailors. were drowned by the 
operations of the U-boat commanders as a result of th1 order, but ge~erally 
you do know that these orders were being repeated over_and o er a~ain over 
a period of years, and during that time a great many a1lor_s w~r~ killed and 
it is for you to decide, as service personnel, but do you think 1t I common 
sense and quite logical to assume that it is an irresi tible inference that uch 
orders and such explanations by the accused must have had some eff.__ct upon 
the ultimate course of conduct of U-boat commanders ? Do you think that 
a U-boat commander, if he is a good German naval o_fficer wi he to flo~t 
the views and directions of his higher command ? That t a matter for you • 

The charge, as laid, charges the accused with givi ng order ,!o -~oat 
commanders " that they were to destroy ships and thei r crew . Strictly 
speaking, therefore, what happened ~ta Later date as a re ult o~ the e ? rders 
is not relevant in deciding the question whether the accu ed did or did not 
issue the orders to kill the crews. It may, howe er be argued that the 
question before the Court was how a reasonable U-boat command~r wo~ld 
interpret the orders given by the accused and that theref?re the ~ay tn ' h1ch 
U-boat commanders did actually interpret these orders 1s materi al. 

By finding the accused guilty the Court held that a military upe_rior ' ho 
issues orders which are against the laws and usag~ of war _commits a ' . ar 
crime even if these orders were not carried out by his subordinate . _Havrng 
found the accused guilty of issuing the illegal order , _the re ult of th , order 
may be a relevant consideration in assessing the pum hment. 

4. THE RELATION OF THIS TRIAL TO OTHER WAR CRI IES T RI AL 

The " Laconia Order " was issued by the German -boat Cornman~ in 
1942. It was passed on by Moehle as a commanding_ o~cer 5th Flotilla, 
continuously from 1942 to 1945. In one case the srnkrng of the Peleus 
(a Greek ship chartered by the British Ministry of War Tran port) by a 
U-boat, the " Laconia Order " was carried out by a -boat commander, 
Heinz Eck . 

The indictment against the German Major War ~ ri~inal c_harg~d the 
Commander-in-Chief U-boats, Grand Admiral Doennz, mter _a f,a , "•~~ the 
· · f the" Laconia Order" In its 1·udgment the Internatt0nal Military 1s umg o • · .. di b. " 
Tribunal recorded its opinion that the orders were un_doubte Yam 1_guou 
but were not deliberate orders for the killing of h,pwr eked surv, or .(1) 

H ·02 Eck was tried and convicted by a Briti h Mil ita ry Court at Hambu rg 
· oe~t b 1945 (2) for firing on and killing shi pwrecked memb r of the 
in ., o er, . . h A I t · 0 Eck 

f th s s Peleus which he had sunk rn t e t , n 1c ccan. , 
crew o e . . . . . . d ~ t d th " Laconia 
though not pleading sup~r!or o~der~ tn hts e ence quo e e < 

Order" verbatim when g1vrng his evidence. 

(') Cmd. 6964, p. 109. 
(2) See Vol. l of this series, case o . I. 
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Tbe e three tria l , een together, deal with three stages of the same order 
with the Admiral who originated the order, with the staff officer who passed 
it on and with the officer at the end of the chain of command who carried 
it out. Though there wa no evidence that Eck bad been one of the 300 

-boat commander briefed by Moehle, he had received the " Laconia 
Order· . 

CASE No. 55 

TRlAL OF HELMUTH VON RUCHTESCHELL 

BRITISH MILITARY COURT, HAMBURG 

5TH TO 21ST MAY, 1947 

A. OUTLINE OF THE PROCEEDINGS 

J. THE CHARGES 

All five charges brought against the accused referred to his conduct when 
he commanded German a rmed raiders in the North Atlantic between 1940 
and 1942. The charge were of three kinds : 

(i) that in two engagements he continued to fire after the enemy had 
indicated his surrender (first and fifth charges); 

_(i i) that in two other engagements he sunk enemy merchant vessels 
wi thout making any provision for the safety of the survivors (second 
and fo urth charge ); 

(iii) that after the engagement forming the subject of the fourth 
charge he ordered the firing at survivors on life-rafts (third charge). 

The acc u ed pleaded not guilty to all five charges. 

2. THE EVIDE CE AND ARGUMENTS 

(i) Charges of prolongation of hostilities after surrender 

(a) The Case of the Davisian (first charge) 

The Pro ecution a lleged that the Davisian, a British merchant vessel was 
attac ked in daylight, without warning, by a German armed raider comm;nded 
by _the ~ccu _ed on 10th July, 1940. The attacker destroyed her wireless 
aena l wnh _h1 first sa lvo. He maintained heavy fire for about five minutes 
and then 1gna lled " use your radio not". The captain of the Da1•isian 
s~opped his en? ines, ho!sted an answering pennant and acknowledged the 
1gna l. . In p1te of thi s, the raider's firing continued for 15 minutes, 

woundmg 8_ or 10 of the crew of the Davisian, whjfst they were trying to 
abandon hip. The crew were later picked up by the rajder. 

The Defence relied on two members of the crew of the accused's ship, and 
on the log kept by the accu ed, to prove that no signal was received by the 

I 
' 

. , 
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raider. The log says: " After seven salvoes I give the order to cease fire. 
The crew are taking to their boats. No wireless telegraph ha been heard · . 
The defence also contended that there was some movement amidship tm ards 
the gun, which caused the accused to re-open fire. The log ay (on thi 
point): "Shortly before the boats are put out I see a few men running aft 
to the gun. I immediately open direct fire on the gun with the 3. 7 and 2 cm. 
The men run back to their boats and lower them to the water '. 

The Judge Advocate, summing up, directed the minds of the Court to three 
questions: (I)" Was the signal' use your radio not ' hoi ted by the raider " · 
(2) " If so, was it acknowledged by the Davisian " ; (3) " Wa the accu ed 
justified in his belief that he $aw men running to the gun, or were the crew 
of the Davisian merely sheltering from his fire ? " When considering the 
last question, the Court had to bear in mind that the raider teamed aero 
to the opposite side of the Davisian and the movement on deck of the 
Davisian might have been the natural result of the accu ed's tactic to pra 
the deck with anti-aircraft fire in order to hurry the crew in taking t their 
lifeboats . 

(b) The case of the Empire Dawn (fifth charge) 

The Empire Dawn, a British merchant ship, wa attacked in the . onh 
Atlantic without warning by a raider commanded by the accu ed durmg the 
night of the 12th September, 1942. The first salvo et the bridge on fire and 
destroyed the wireless, but though the Empire Da1m was rendered . powerl_ -
by the hit she nevertheless continued to progres , and he wa till mo mg 
forward when she eventually started to sink. Her capta in did not open fire. 
He signalled by means of a torch that he was abandoning ship. 

The Prosecution aIJeged that in spite of is the fire continu~d whil t t.he 
lifeboats were being lowered, breaking the ropes of one of the IJfeboat with 
the result that it crashed into the sea and several members of the ere, v ere 
killed. The survivors were eventually picked up and taken aboard the 
raider. 

The Defence argued that it was not proved that the torch _ worked that 
even if it did work a signal made with an ordinary torch agam t th~ back­
ground of the blazing bridge could not be observed on board the raider a 
the crew were blinded by the flash of their own guns. The_ accused gave 
evidence to the effect that he received no signal from the Empire Dawn. He 
kept up the firing to hurry the crew to their lifeboats as it had been repeatedly 
observed by the German commanders that whilst som~ of the c~ew of a 
sinking ship had taken to their boats, others would contmue to resist. 

The questions the Court had to consider were similar to tho e regardin~ 
the first charge : (I) "Was the signal of surrender given ' '. (2) " Jf o, wa it 
received"; (3) "If it was not received , did the accu ed by hi s conduct prevent 
himself from receiving any signal ? " 

The Judge Advocate advised the Court that even i~ they f? und as a fact 
that no signal was received by the raider, they could st_1II convict the accu ed 
if they came to the conclusion " that the a~cu~e~ dehb~rately or reckl_e ly 
avoided any question of surrender by makmg 1t 1mposs1ble for the hip to 
make a signal ". 
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ii) The charges of failing to make provisions for the safety of the survivors 
after a battle at sea 

(a) The case of the Beaulieu (second charge) 

The Beaulieu was a ' orwegian tanker and was attacked without warning 
by a raider commanded by the accused on the night of the 14th August, 1940. 

The Pro ecution's ca e re led entirely on the log kept by the accused. In 
tbi log the a cused, after pointing out that the Beaulieu was sailing without 
light and that that wa ufficient proof for him that she was an enemy vessel, 
re orded that he attacked her at 2050 hours and put her out of action by 

ori ng nine direct hits. The Beaulieu had stopped and had put on her 
navigation lights, her ma thead light and her deck lights. She used no radio 
and did not fire or attempt to man the gun. The log continued:" There is 
a boat aft at her tern, \ ith a crew of about 18 or 20 men in it. The cutter 
on the tarboard ide was not yet in the water. I again bring the deck under 
fi re at cl e range so a to be ecure aga inst a burst of fire from the enemy 
from rifle or pi tol . The enemy boat disappeared in the darkness. I did 
not ee it aga in and a l o did not notice how the second one put off. One 
cannot and may not worry about boats and vrnunded at night for one cannot 
b certain in advance when approaching \hem whether they are going to 
tart ri fle fi re. If a boat were to come alongside of its own accord to get help 

I w uld never send it away but apparently the tales about us are so brutal 
that they would rather set out on the long sea trip than approach a warship. 
There wa much in the procedure that my crew had not understood. I had 
to make clea r to them why the attacks bad to take place at night now and 
why we , ere tak ing no more pri soners. 1 had the feeling that for the first 
time a en e f the eriousne of war had been brought home to my men 
and that , "'S good. ' 

The accu ed entually moved off at 2328 hours without having made an 
attempt to re ue the ur ivor . The di tance from the place of the sinking 
to the neare t shore wa approximately 1,200 miles. Four members of the 
ere, were killed by the raid r' fire, the remainder were picked up by an 

llied v sel after five and a half days at sea in their two boats. 

The defence ca e wa that the accused sent a party on board the Beaulieu 
to inve tigate and any urvivors who had stayed on board would have been 
re ued by thi boarding party and that the raider stayed in the vicinity of 
the abandoned Beaulieu for two and a half hours, circling round and by 
increa ed look-out and pecial attention did everything possible to trace 
urvivors. The defendant met the argument that he should have put out 

lifeboat to earch for the survivors by saying that a lifeboat in the Atlantic 
well c uld ee les than a great number of people who are on a ship five 

metre above the water level. H e a lso a rgued that the reason for not using 
any earchlights was that his searchlights had been dismantled before the 
action tarted a past experience had shown that in view of their blinding 
effect they did more harm than good. Two expert witnesses (a British 
captai n and a former German admirnl) agreed that with regard to lowering 
lifeboat and the use of earcbligbts, they would have acted in the same way 
a the accu ed did . 
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The Judge Advocate, summing up, pointed out that the Beaulieu had done 
everything that the accused himself in the course of cros -examination had 
indicated could be expected as a sign of surrender. The accused had further­
more seen with his own eyes 18 to 20 survivors trying to lower the lifeboat. 
In spite of this he again brought the whole deck under fire. In viev of this 
conduct, the Judge Advocate said the Court may.think" that this tory that 
the survivors were voluntarily preferring to travel the Atlantic instead of 
surrendering," becomes almost fantastic. The accused could not be expected 
to look indefinitely for persons who were qui te voluntarily taking that 
course of their own accord, but if you come to the conclusion that they were 
influenced in their decision by a real fear induced by the avage and (as they 
thought) unreasonable persistence of the attack, then in my opinion if the 
accused knew they were being so frightened bis duty after the sinking became 
a very much greater one. If you took that view about the matter, you would , 
in my opinion, be justified in reaching the conclusion (i f you are sati fied that 
these facts had been proved), that the accused was guilty of the charge " . 

(b) The case of the Anglo-Saxon (fourth charge) 

On the night of the 21st August, 1940, an armed raider commanded b the 
accused, attacked the Anglo-Saxon, a British merchant e set, \ ithout 
warning. The first salvo hit the gun and blew up ome ammunition, setting 
the stern ablaze. The raider's log said: " She had stopped and could go no 
farther ". The Anglo-Saxon began to send out distress signals but the raider's 
wireless succeeded in jamming these signals. The log kept by the accu ed 
said: "The flak is in action at ranges of less than 1,000 metre and i firin g on 
direct targets. It can scarcely be checked and is maki ng uch a noise that 
the ' cease fire ' a rrives much too late. For just a short time two lights were 
noticed in the vi inity of the steamer apparently from two boat which at one 
time kept a short morse traffic which, however could not be read. Then no 
more lights or boats were seen. Since no distress mes age of any kind 
were made I did not undertake any further earch operation •·. One of the 
survivors of the Anglo-Saxon sa id in an affidavit admitted a e idenc by the 
Court that the raider gave no chance for the launching of lifeboa t by keepi ng 
up a continuous stream of fire with tracer ammunition. The witne aw two 
life-rafts signalling to each other, but his own lifeboat tried to a oid the 
raider's attention in view of the savagery of the attack that had preceded. 
Only two survivors reached land after 70 days at sea in their lifeboat. All 

others perished. 

The main arguments of the Defence were: 

I. That the prolonged praying of the deck wa accidental. 

2. That the survivors tri ed toe cape unnoticed, thus making it a lmo t 
impossible for the raider to rescue them. 

3. That, according to the expert witnes e , the place of inking a 
on a main shipping route and that persons left in a lifeboa t there had a 
fifty-fifty chance of survivi ng. 

Since the accused must have known that there were surviv r who had 
taken to their boats the que tions to be considered by the Court were: 

.. 
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per on who ga e him any of the above objects for the purpose agreed between 
the partie . The maximum penalty in such cases is two years' imprisonment 
and/or a fine not exceeding 120,000 francs ; in certain cases, involving public 
confidence, the penalty can be increased to a maximum of 10 years and/or 
a fine of up to 600,000 francs. 

In the ca e of Bau , the offence was committed in respect of the goods 
lent to him by Hocquart, fo r wh ich be could not, in the circumstances, have 
been prosecuted a a thief. The decision of the Court on this Count is an 
illu !ration of how offence of this nature may fall within the purview of 
war crime . Technically peaking, in French law their formal link with war 
crime i establi hed in the Ordinance of 28th August, 1944, concerning the 

uppre ion of War rime . Under Article 2, paragraph 8, any " removal " 
of French property from France in time of war, be it as a result of theft, 
" abu e of confiden e " or any other act, is treated as pillage. This rule 
, a applied by the ourt not only in respect of the goods technically 
" tolen ·, by Bau , but al o in respect of those misappropriated by" abusing 
the confidence ' f their owner. Consequently, in French law the case 
ag -in t Baus under tbi Coun t was only a case of " pillage " in the wider 
en e brought within the term of the Penal Code as having been committed 

by abu ing the confidence of the victim of the crime. From the viewpoint 
of international law, it amount to a specific type of pillage as developed by 
the law and juri prudence of one nation . 

The intere ting point, however, is that when passing sentence, the Court 
did not apply the penalty provided for pillage(1) but that for " abuse of 
confidence ' . Thi procedure wo uld tend to indicate that the Court had 
taken the view that mi appropriation by abuse of confidence was in itself a 
war crime, and that, con eq uently, the accused would have been held 
re p n ible even if he had not removed the property from French territory. 
In uch ca e the trial wou ld e idence a further illustration of war crimes 
aga in t property, and of the law and customs of war as understood by one 
na tion. A ju tification for uch a legal approach could then be founded on 
the term of the preamble of the IVth Hague Convention and the claim 
made that it a mounted to no innovation but only to the application of the 
general principle of penal law.(2) On the other ha nd it may well be that 
uch a decision , as due only to the French courts' tradition of subjecting 

wa r crime to provi ion of common penal law, instead of satisfying itself 
~ ith implementing special wa r crimes legislation, as do certain other nations. 

Sentences passed again t wa r criminals for " abuse of confidence " are to 
be found in a number of other trials held by French courts. 

ln one ca e, the accu ed, Heinrich Weber, a German farmer who settled 
in France during the war, wa charged with having abused his lodger's 
confidence by removing the latter's wireless set to Germany. He was 
convicted under Article 408 of the Penal Code and Article 2, paragraph 8, 

')_ Arti~le 2, paragraph 8, of the Ordinance of 28th August, J 944, prescribes the penalty 
provided m Article 221 of the French Code of Military Justice, dealing with pillage in time 
of war. The penalty i ha rd labour and not imprisonment as provided for " abuse of 
confidence" under Article 408 of the Penal Code. ' 

(') See p. 64. 
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of the Ordinance of 28th August, 1944, the penalty being a short term of 
imprisonment as provided in the Penal Code (six months).(1) 

In a similar case,(2) the accused, Elisa Kespar, wife of a Germ~□ settler 
in France, removed to Germany the furniture of the Fr~nch family whose 
dwelling she occupied with her husband. She was convicted for abuse of 
confidence and sentenced to imprisonment for four ~onth . 

In another case the accused was a German engineer who rented a Fre~cb 
enterprise. He was convicted for abusing the owner's confidence by se~ling 
a horse belonging to the enterprise and " dissipating " the m_oney received 
from the sale. Here again the conviction was made under Article 408 of the 
Penal Code and Article 2, paragraph 8, of the Ordinanc~ of 28th Augu t, 
t 944, the sentence being, as in the previous case, set out to the Penal Code 
(si,: months' imprisonment).(3) 

CASE No. 53 

TRIAL OF PHILIPPE RUST 

PERMANENT MILITARY TRIBUNAL AT METZ 

JUDGMENT DELIVERED ON 5TH MARCH, 1948 

I/legal and Abusive Requisitioning 

A. OUTLINE OF THE PROCEEDI GS 

The accused Philippe Rust, an S.S. Obersturmfueh~er servi~g in occup~e? 
France distric~ of Moselle, was charged with " ab~sive and ilega~. requi i­
tioning' " of French property and with " employmg Frenc su ~ects on 
military works ". 

It was alleged by the Prosecution that in September, 1944, a local inha~itant, 
Marcel Schmitt, was ordered and forced by the accus~ _to supply orses 
and vehicles with which he had to carry German ammumuon, and that . he 
was compelled to repair German military bicycles, motor-cyc_le_s _and electncal 
installations. It was also alleged that several other French civ!h_a~s ~ad been 
sub'ected to the same treatment, and that the acts of requis1t1omng were 
ille~lly effected in that no receipts were delivered to the owners of horses 

and vehicles. 
The accused pleaded not guilty. He claimed to have acted un_d~~ superior 

d h ·tted to deliver receipts because the requ1s111ons were orders an to ave 0011 

in conformity with " usages " · 

1 the Permanent Military Tribunal at Metz, delivered on 21st Aug~ t, 1947. 
( ) Judgment of the Permanent Military Tribunal at Metz, delivered on 6th April, 1948. 

~~ ~=~ o~f the Permanent Military Tribunal at Metz, delivered on the 
25th November, 1947. 

,. 
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The accused wa found guilty of" abusing powers conferred upon him to 
requi ition men and vehicles by refusing to deliver receipts •·. He was 
condemned to impri onment for one year. 

B. OTES O THE NATURE OF THE OFFENCE 

The Prosecution had charged the accused on two Counts. The first Count 
of " abusive and illegal requisitioning" of property was regarded as a case 
of pillage in time of wa r, as covered by Article 221 of the French Code of 
Military Justice and Article 2 of the Ordinance of 28th August, 1944. This 
wa done in accordance with the latter provision which, in its paragraph 8, 
explicitly says that "abusive or illegal requisitioning" is treated as pillage, 
within the term of Article 221 of the Code of Military Justice. This in turn 
deals generally with pillage committed by military personnel. The second 
Count of " using French subjects on military works " of the enemy was 
treated by the Pro ecution as falling under Article 334 of the Penal Code and 
being a case of" illegal restraint of persons". This was done in accordance 
with Article 2, paragraph 6, of the Ordinance of 28th August, 1944, which 
expres ly include under the notion of" illegal restraint " the use of civilians 
or prisoners of wa r on military works. 

When dealing with these charges the Court made alterations in respect of 
the offences and the relevant provisions of substantive law. No specific 
reasons for the e alternatives were given in the judgment, but from the 
questions put by the President to the members of the Tribunal and their 
answers, it appears that, in view of the evidence, the Court found the accused 
not guilty of the charges as submitted by the Prosecution. It dismissed the 
charge that the accused bad committed requisitions of property amounting 
to pillage, and also the charge that civilians were used on military works. 
Instead, the Court found the accused guilty in respect of both property and 
civilian labour, of the following offence: 

" Abusing powers conferred upon him for the purpose of requisi­
tioning men and vehicles by refusing to deliver receipts for such 
requisitions." 

In this respect the Court applied Article 214 of the Code of Military 
Justice. This puni he "any military person who abuses powers conferred 
upon him " in regard to requisitioning or " who refuses to deliver receipts " 
for such requisition . These alterations affected the penalty to be imposed. 
Wh~reas the offence of illegal requisitioning amounting to pillage under 
Article 2, paragraph 8, of the Ordinance of 28th August, 1944, and Article 221 
of the Code of Military Justice, and the offence of" restraining" civilians 
by forcing ~hem to perfor~ military work as provided in Article 2, paragraph 6 
of the Ordinance and Article 344 of the Penal Code, both entail hard labour, 
as a rule for life, the punishment for an offence under Article 214 of the 
Code of Military Justice is limited to imprisonment for from two months 
to two years. 

. 

I 
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It should be noted that in the findings of the Court as quoted above, the 
objects requisitioned were specifically stated to comprise not only property 
but also manpower or labour. It equally follows from the same findings 
that the abuse for which the accused was found guilty consisted in the 
requisition being made without due delivery of receipts concerning the 
property and labour requisitioned. 

The alteration of relevant provisions of substantive law was effected by 
the Court in accordance with a rule of procedure contained in Article 88 of 
the Code of Military Justice. Under this provision the findings of the Military 
Tribunal are reached by means of questions put by the President to the Judges, 
in which he sums up the issues at stake as deriving from the indictment. 
In this connection whenever the President finds that the main offence may be 
regarded as an act entailing a different punishment or representing an o~~nce 
against common penal law, he is entitled to submit to the Co_urt subs1?1ary 
questions to this effect and obtain a decision on the alternative . It _1~ on 
the basis of this rule that the Tribunal rejected the charges and prov1s1on 
invoked by the Prosecution and replaced them by findings of its own. 

The charges of the Prosecution and the decisio~ ?~ th_e Court were centred 
around the concept of illegal or abusive requ1s1t1onmg of pr~perty and 
labour. The issue is dealt with in Article 52 of the Hague Regulation 1907 
respecting the Laws and Customs of War on Land, which reads : 

" Requisitions in kind and services shall not be demanded from l~al 
authorities or inhabitants except for the needs of the army of occupation . 
They shall be in proportion to the resources of the cou_ntf)'., and of s~ch 
a nature as not to involve the inhabitants in the obhgauon of takmg 
part in military operations against their own country. 

" Such requisitions and service sha_ll only ?e demanded on the 
authority of the commander in the locality occupied. 

"Contributions in kind shall as far as po sible be paid fo r in ready 
money; if not, a receipt shall be given and the payment of the amount 
due shall be made as soon as possible." 

Violations of this rule were included by the 1919 Commi si~n on ResP?n i­
bilities in its list of war crimes under Item xy a~d described t_h~~em ~. 
"exaction of illegitimate or of exorbitant contnbut1ons and requ1s1t1o~~ 
It will be noted that the phraseology used in the previou~ly quoted provi~on 
of the French Ordinance of 28th August, 1944, concernmg the s.~~presston 
of War Crimes, Article 2, paragraph 8, which used t~e terms illegal or 
abusive contributions", is in full accord with both Article _52 of _the Hague 
Regulations and with the 1919 list of war crimes_. So also 1s Article 214 of 
the French Code of Military Justice, under which the accused ~as foun~ 
guilty and convicted. It speaks of" _a?~sive requ~sition!ng ", which _term 1 
similar to that of" exorbitant " reqmsrt1ons ment1?n_ed m the 19) 9 hst, and 
treats as " illegal " and criminal the fact of om1ttmg or refusmg proper 
receipt, as required by the Hague Regulations. 

' 

" 
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The accused wa found guilty of" abusing powers conferred upon him to 
requi ition men and vehicles by refusing to deliver receipts ". He was 
condemned to impri onment for one year. 

B. OTES O THE NATURE OF THE OFFENCE 

The Prosecution had charged the accused on two Counts. The first Count 
of" abu ive and illegal requisitioning" of property was regarded as a case 
of pillage in time of wa r, as covered by Article 221 of the French Code of 
Military Ju tice and rticle 2 of the Ordinance of 28th August, 1944. This 
wa done in accordance with the latter provision which, in its paragraph 8, 
explicitly ay that "abu ive or illegal requisitioning" is treated as pillage, 
within the term of Article 221 of the Code of Military Justice. This in turn 
deal generally with pillage committed by military personnel. The second 
Count of " u ing French ubjects on military works " of the enemy was 
treated by the Pro ecution as falling under Article 334 of the Penal Code and 
being a case of" illegal re traint of persons ". This was done in accordance 
with Article 2 paragraph 6, of the Ordinance of 28th August, 1944, which 
expressly include under the notion of" illegal restraint" the use of civilians 
or pri oners of war on military works. 

When dealing with the e charges the Court made alterations in respect of 
the offences and the releva nt provisions of substantive law. No specific 
rea on for the e alternatives were given in the judgment, but from the 
que tion put by the Pre ident to the members of the Tribunal and their 
an wer , it appears that in view of the evidence, the Court found the accused 
not guilty of the charge a submitted by the Prosecution. It dismissed the 
charge that the accused had committed requisitions of property amounting 
to pillage, and also the charge that civilians were used on military works. 
Instead, the Court found the accused guilty in respect of both property and 
civilian labour, of the following offence: 

. "_Abusi ng powers conferred upon him for the purpose of requisi­
tioning men and vehicles by refusing to deliver receipts for such 
requi itions." 

Jn th i re pect the Court applied Article 214 of the Code of Military 
Justice. This punishe "any military person who abuses powers conferred 
upon him " in regard to requisitioning or "who refuses to deliver receipts " 
for such requisitions. These alterations affected the penalty to be imposed. 
Wh~reas the offence of illegal requisitioning amounting to pillage under 
Article 2, paragraph 8, of the Ordinance of 28th August, 1944, and Article 221 
of the ~ode of Military Justice, and the offence of" restraining" civilians 
by forcmg ~hem to perform military work as provided in Article 2, paragraph 6 
of the Ordmance and Article 344 of the Penal Code, both entail hard labour, 
as a rule for life, the punishment for an offence under Article 214 of the 
Code of Military Justice is limited to imprisonment for from two months 
to two years. 
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It should be noted that in the findings of the Court as quoted above, the 
objects requisitioned were specifically stated to comprise not only property 
but also manpower or labour. It equally follows from the same findings 
that the abuse for which the accused was found guilty consisted in the 
requisition being made without due delivery of receipts concerning the 
property and labour requisitioned. 

The alteration of relevant provi ions of substantive law wa effected by 
the Court in accordance with a rule of procedure contained in Article 88 of 
the Code of Military Justice. Under this provision the findings of the Military 
Tribunal are reached by means of questions put by the President to_th~ Judge , 
in which he sums up the issues at stake as deriving from the md1ctment. 
In this connection whenever the President finds that the main offence may be 
regarded as an act entailing a ditferen~ punishment ?r repre enting an o!f ~nce 
against common penal law, he is entitled to submit to the Co_urt ubs1~1ary 
questions to this effect and obtai_n a deci _ion on the alternatives. It _1. on 
the basis of this rule that the Tnbunal reJected the charge and pro I ion 
invoked by the Prosecution and replaced them by findings of its own. 

The charges of the Prosecution and the decisio? ?~ th_e Court were centred 
around the concept of illegal or abusive requ1s1tionmg of pr~perty and 
labour. The issue is dealt with in Article 52 of the Hague Regulations, 1907, 
respecting the Laws and Customs of War on Land, which read 

" Requisitions in kind and services shall not be demanded from !?Cal 
authorities or inhabitants except for the needs of the army of occupation. 
They shall be in proportion to the resources of the cou_ntf)'., and of s~ch 
a nature as not to involve the inhabitants in the obligauon of takmg 
part in military operations against their own country. 

" Such requisitions and services hall only be demanded on the 
authority of the commander in the locality occupied. 

" Contributions in kind shall as far as po sible be paid for in read 
money ; if not, a receipt shall be given ,?nd the payment of the amount 
due shaJI be made as soon as possible. 

Violations of this rule were included by the 1919 Com mis i~n on Re ~n i­
bilities in its list of war crimes under Item xy a~d descnbed t_h~~em a, 
"exaction of illegitimate or of exorbitant contnbut1_ons and requisitio?~ · 
It will be noted that the phraseology used in the pre 1ou~ly quoted proVJs~on 
of the French Ordinance of 28th August, 1944, concernmg the s.~~pres ion 
of War Crimes, Article 2, paragraph 8, which used t~e terms Lllegal or 
abusive contributions ", is in full accord with both Arttcle _52 of _the Hague 
Regulations and with the 1919 list of war crimes_. So also 1s Article 214 of 
the French Code of Military Justice, under whic_h_ ~he _acc~sed ~as foun~ 
guilty and convicted. It speaks of "_a~~sive requ!s1t1o~ng , which _term 1 
· ·1 r to that of" exorbitant " requis1t1ons mentioned m the 19~9 list, and :~:t: as " illegal " and criminal the fa': of omitting or refusmg proper 

receipt, as required by the Hague Regulations. 
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In this manner, the offence of the accused appears to be a clear case of a 
war crime covered by the laws and customs of war as prescribed both in 
international and French municipal law. The French law referred to by the 
Pro ecution and the Court is an illustration of how rules of international law 
uch as the one now contained in Article 52 of the Hague Regulations, hav; 

found their way into municipal penal law, and how they complemented each 
other. Provision of the Ordinance of 28th August, 1944, and of French penal 
law speak of" illegal " or "abusive" requisitioning without defining either 
concept. Elements for a definition are to be found in Article 52 of the Hague 
Regulations. Th is provides that requisitionings are to be limited to the 
" needs of the army of occupation " and that they must, at the same time 
' . be in proportion to the re.sources of the country". The objects requisi~ 
ttoned are defined o as to mclude property on the one hand (requisitions 
' in kind ") and manpower or labour on the other (requisitions" in services"). 
A further legal limitation on acts of requisitioning is that such acts relating 
to m~n po~_er mu t " n? t involv_e the inhabitants in the obligation of taking 
pa rt Ill military operation agamst their own country". Any violation of 
the e _limitations a~ounts to illegal or abusive requisitioning, or both, and 
con tJtutes a wa r cn me. 

The offence for which the accused was found guilty eventually amounted 
to a c~ e of " !llegal " requisitioning, that of violating the requirements 
accord1~g to_ which, unle payment is made " in ready money", a receipt is 
to be given m res~ect of the objects requisitioned. As already stressed, the 
Court wa not satisfied that_ any other offence had been committed by the 
accu ed. It therefore freed him from the charge that civilians were used on 
" mili tary works " and that, by requisitioning their labour as well as their 
hor es _and vehicles, the accused had gone beyond the limitations imposed 
by Article 52 of the Hague Regulations. Although no reason for this can 
be found in the judgment, it is safe to assume that such a decision was 
reached on the merits of the facts and evidence which were made available 
to the Court. Thi probably includes the conclusion that the civilians 
concerned in the trial and their property were used "for the needs of the 
army _of occ~pation " and were "in proportion to the resources" of the 
o~c_up1ed !emtory. It may well include also the conclusion that repairs of 
military ~ncycl~s, moto_r-cycles and electrical installations, as charged by the 
Prosec~tJon, d_1d not _mvolve the inhabitants in taking part in "military 
~pe~~t1ons agams!, t~e1r own country " and consequently did not amount to 

military works tn the sense required by the laws and customs of war. 

In the circumstances of the trial, the question whether and to what extent 
ge?erally speaki ng, the use of civilians on military work a~ distinct fro~ 
pnso?er ?f war, is forbidden, is not answered in the judg~ent under review. 

o . l_1ght 1s thrown upon the issue as to whether and if so what kind of 
" m~JJtary works " a1moun~ to " ta_king part in military operations " against 
on s own country._() This question, however, occurs in other trials which 
are reported upon m these volumes.(2) 

(') On the issue at stake, see History of the United Nations War Crimes Commiuion 
and the Development of the Laws of War H.M. Stationery ,.__ London 1n~o 
Chapter IX, B. ' ...,.._, ' 7"00, 

(') See especially Vol. VH, pp. 53-58. 
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CASE No. 54 

TRIAL OF KARL-HEINZ MOEHLE 

BRITISH MILITARY COURT, HAMBURG 

. 15TH TO 16TH OCTOBER, 1946 

A . OUTLINE OF THE PROCEEDJ GS 

I . CHARGE AND THE EVIDENCE 

75 

The accused was charged with " Committing a war crime in that he, at 
Kiel, between September, 1942, and May, 1945, when senior officer of the 
5th U-boat Flotilla, in violation of the laws and usages of war, gave order 
to commanding officers of U-boats who were due to leave on war patrol 
that they were to destroy ships and their crews". 

The Prosecution evidence was entirely documentary, consi ting of state­
ments made by the accused. The Defence called no witne ses other than the 
accused himself. 

2. COMMON GROU D BETWEE THE PROSECUTION A D THE DEFENCE 

The accused was a Korvetten Kapitan in the German avy and from 
September, 1942, to May, 1945, was the officer commanding the 5th U-boat 
Flotilla at Kiel. In this capacity it fell upon him to brief U-boat commander 
prior to their going out on operational patrol . Part of this briefing-though 
by no means the essential part which was of a technical nature-wa to 
acquaint the U-boat commanders with an order originating from the German 
U-boat Command. This order, called the " Laconia Order ", wa issued 
on the 17th September, 1942. It was in the nature of a standing order which 
was read regularly to the U-boat commanders. They were never given to 
them in writing. According to the accused the order stated : 

"(1) No attempt of any ki nd must be made at rescuing member of 
ships sunk, and this includes picking up persons in the water and 
putting them in lifeboats, righting capsized lifeboats and handing over 
food and water. Rescue runs counter to the rudimenta ry demand of 
warfare for the destruction of enemy ships and crews. 

"(2) Orders for bringing in captains and chief engineers still apply. 

"(3) Rescue the shipwrecked only if their statements would be of 
importance for your boat. 

"(4) Be harsh, having in mind that the enemy has no regard for 
women and children in his bombing attacks on German citie ." 

The accused agreed that these orders went much further than tbe previous 
standing orders which had been issued by the U-boat Command in 1939. 
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1f the -boat comma nders asked no questions, after that briefing, nothing 
further would be aid· if they raised any queries, the accused would give 
them two example to elucidate the policy of the Naval High Command. 
The fir t example wa that of a U-boat reporting in its war log that it had 
encpuntered a raft with five British airmen on it in the Bay of Biscay. Being 
unable to take them on board the U-boat proceeded on its journey. The 
commander wa everely reprimanded by the Commander-in-Chief, U-boats, 
and it was pointed out that the correct action would. have been to destroy 
the raft since it wa highly probable that the airmen would be rescued by 
the enemy and would once more go into action. 

The econd example was that of American ships sunk by U-boats off the 
Caribbean coa t. The criticism levelled against the U-boat commanders 
, ho had sunk the hip was that the crews were not destroyed but reached 
the coa t and took over new ships. This, according to the U-boat com­
mander, wa to be prevented. Ships and crews were to be destroyed. 

After giving the e two examples, not as bis opinion but as the policy of 
a val Command the accused went on to say to the U-boat commanders : 

" Offic ially you cannot get such an order from the U-boat Command. You 
act in thi matter according to the dictates of your conscience. The safety 
of your own boa t must always remain your primary consideration ". The 
accu ed estimated that he bad read out these orders and made the above 
comments to 300 or more U-boat commanders during the time he com­
manded _t he,;5th Fl~tilla _at Kiel. Many commanders after the reading of the 
order aid : That I quite clear and unequivocal, however hard it may be ". 

3. THE I SUE 

Since the Prosecutor and the Defence agreed on the wording of the orders 
fro m U-boat Command and the accused admitted having passed them on 
to a ll -boat commanders whom he briefed the· Court had two questions 
to decide: ' 

(i) What wa the true interpretation of these orders ? 

(ii) Having put the true interpretation on them, were they contrary 
to the laws and usages of war ? 

(i) The interpretation of the orders 

The Pro ecution's case on this first question was that the orders clearly 
mean_t that the U-boat commanders should destroy ships and their crews. 
Quoting from a statement made by the accused, the Prosecutor said: " So 
fa r as concerns the order itself it undoubtedly states, and in particular to 
those who know the manner in which the Commander-in-Chief U-boats 
wa~ known to have given h!s orders, that the High Command regarded it as 
de. rrable that not only sh1ps but also their crews should be regarded as 
ObJect of attack. German propaganda was continuously stressing the 
shortage of c~ews for enemy merchant ships and the consequent difficulties. 
I, too, put tQ.is con truction on their order". 
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The Defence case was that the orders were ambiguous and that by passi ng 
on these ambiguous orders with the final comment that each commander 
hould follow the dictates of his conscience, Moehle had done the utmo~t he 

could do as a serving officer. The orders were ambiguous as _they contained 
a prohibition against saving the crews but not an order to kill them. 

During the course of the examination of the accused by the Judge Advocate 
the following exchange took place: 

J UDGE ADVOCATE (after reading paragraph I of the orders) : Do you agr~e 
or not that it comes to the same thing (i.e. the killing of the _crew) if 
you send a lifeboat off in the middle of the Atlantic Ocean without a 
drop of water on board for the people to drink ? 

A. : Yes, in its effect it will very often be the same, but the prbohibitiol\h_
1
to 

save the crew has been issued because of the fact that - oat w I t 
trying to save the crews of sunk ships have been attacked .. .. " 

Q. : Do you agree that what I have read to you clearly applie to people 
after they have left the ship ? 

A. : Yes, that no safety measure should be undertaken . 

Q. : Do you think there was a single U-boat command~r in tfhe ~;r~a~ 
Navy who could be in any doubt as to the meamng o t a r 
paragraph? 

A. : No. 

Q. : Do you think if you had tried to make it clearer, you could have made 
it clearer? 

A.: No, the prohibition to undertake rescue measures could not have been 
explained more explicitly. 

· h th t th e ·s no ambiguity whatever in Q. : Do you then agree wit me a er 1 ? 

paragraph l of that Admiral Doenitz Order . 

A.: I agree with that. 

(ii) The Legality of the Order 

If the order was an order not to rescue survivors becau e it wa danger~us 
for the U-boat to do so then it was a legal order. If the order was an or er 
to kill survivors, then it was clearly illegal. 

The Judge Advocate, summing up, said: " The Prosecutio_n asked you to 
say that there is no formidable question of intem_atio~al law involved. Th:Y 
say that you should hold that international law 1s quite clear. '."fler a sh~p 
has been sunk there is a duty upon the submarine comma~de~ (1f he can, m 
all circumstances) to save the lives of the crew and they _inv1_te you to say 
(whether you accept that contention or not) that the orde~ 1s directed t~ that 
aspect of the case and no further. They a~k you to re~d 1t and they as y~u 
to say. does it not all deal with the question of rescuing ~embe~s of ship 
i;unk a.fter that has taken place. I do not think anybody 1s putting up the 
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propo it ion that if it were possible to save the lives of the crew from a ship 
that it torpedoed that there is not a duty to try and do so. Now I am sure 
that the naval officer in the Court will tell you what I think you already 
know and I think we all concede that the real important duty of the submarine 
commander i to en ure the safety of his own ship, and if it is a question of 
aving life or aving hi ship, then clearly he must save his ship. But the 

Pro ecution are aying here that that order which was distributed to the 
-boat commander is of the widest po sible wording. Whether that is 

right or not is for you to decide •·. 

4. Fl ' DI G A D SENTE CE 

The accused Moehle wa found guilty and sentenced to five years 
imprisonment. 

B. OTES ON THE CASE1 

I. S BMARI E WARFARE IN GE lE RAL 

Article 16 of Convention No. IO agreed upon at the Hague in • 1907 says: 
" After every encounter the two belligerents shall as far as military interests 
permit, take step to search for the shipwrecked, wounded and sick and 
protect them (a well a the dead) against pillage and ill-treatment". This 
i the general rule of maritime warfare. Its application to submarine 
warfa re wa laid down in Article 22 of the Naval Agreement concluded in 
London in 1930.(2) " In their action with regard to merchant ships, 
ubmarine must conform to the rule of international law to which surface 
es els are subject ; in particular, except in cases ot: persistent refusal to stop 

on being duly summoned or active resistance to visit and search a warship, 
whether surface vessel or submarine, may not sink or render incapable of 
naviga tion a merchant vessel without having first placed passengers, crew 
and hip's papers in a place of safety. For this purpose, ships boats are not 
r ga rded as a place of afety unless the safety of the passengers and crew is 
a ured, in the existing ea and weather conditions by the proximity of land 

r the presence of another vessel which is in a position to take them on 
board.' 

Thi aval Agreement was signed by the United States, Great Britain, 
F rance, Italy and Japan. When it expired in 1936, the above-mentioned 
Power signed in London the "Naval Proctocol "(3) 6th November, 1936, 
dealing with submarine warfare. This Naval Protocol incorporated the 
above-mentioned provisions of the London Agreement of 1930, with regard 
to ubmarines. Germany acceded to this Protocol in the same year, and 
thi was the position at the outbreak of the second World War in September, 
1939. Shortly after the outbreak of war, Germany embarked once more on 

( 1) Regarding the British law on war crimes questions, see Vol. I, pp. 105-110. 
(') Treaty Series o. I (1931). Cmd. 3758. 
(3) Treaty Series No. 29 (1936), Cmd. 5302. 
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unrestricted submarine warfare against neutral and enemy ve e_l ~o~trary 
to the 1936 Naval Protocol. On 27th Nov mber, 1939, Great Bntam I ued 
an Order in Council pronouncing retaliat r mea Lres on the ground th~t 
Germany had violated her obligations unde: the a~al Protocol. (Thi 
Order in Council was modelled on an Order m Council da!ed 11th Mardi , 
J 9 J 5 protesting against the violation of th <! Hague Convention by Germany 
in the first World War.) France and various neul ral countrie pr tested 
against the unrestricted submarine ~arf re. carried out by the G~rman 
Naval Command as being contrary to mternat1onal law. _Another retaJiato~ 
measure adopted by the Allies was the la. ing of ·ne m the Skagerrak m 
April, 1940. 

The two main arguments put fo rward by German wr iter to ju tif 
Germany's conduct are: 

(i) That the provisions of the Protocol of 1936 d not ~pply to attack on 
vessels in " operational zones "; by enteri ng such opei:at1o_nal zone barred 
to merchant ships the vessel behaves in a manner which 1s tantamount to 
" persistent refusal to stop" and thus put it elf out ide the a al Protocol.(1) 

This argument was rejected by the J ternalional M_ilitary Tribu~al. at 
uremberg. The Judgment points out that the pracll e . of proclaimmg 

o rational zones and sinking of mere ant ve el entering_ tho e _zo~ 
~ employed by Germany in the 1914-1 918 war and ad pted m retal1at1on 
by Great Britain. The Wa hington Conference of I 22, the La_nd an~ a al 
Agreement of 1930 and the Protocol of 1936 ~ere entered mto with full 
knowledge that such zones had been employe~ 10 the fir t Wo:ld w;;r Y~~ 
the Protocol made no exception for operational zone • T ~ ~r 
Doenitz to sink neutral ships without , arning . when foun~ ' ~thm t\ e 
zones was, therefore, in the opinion of the Tnbunal, a w lation ° t e 
Protocol. 

(ii) That Great Britain , in accordance ith the Handbo k f l~ t_ruction 
of the Merchant Navy of 1938, armed her merchant ve el a~ m ~any 
cases convoyed them with an armed e co t, and that these arme . mere a_nt­
men had orders to send position reports on sigbt!ng ~-boat , t~~ -mtegratm~ 
the Merchant Navy into the network o~ . ava l m~ lhgen e. 1 argumen 
was entertained by the International Milita ry Tribunal at duDremb~rg: _a nld 

. 1 •d ·th egard to t e accu e oemtz . n in its judgment the Tnbuna sa1 w1 r . . d to hold 
the actual circumstances of this case th _Tnbun~l is not_ p~ei:~~- h armed 
D . "Jty f his conduct of subma::me wa r, . re again n I 

oemtz gu1 . ~. d " . . f all t e fact proved, and in particular 
merchant ships an 10 view O M 1940 
of an order of the British Admiralty a noun e~ on. the 8th ay'. , ' 
according to which all vessels should be sunk _a t_ sight 1!' thehSkagerra!-: t:~ 

. t • by Admir t 1m1tz stating t at unres 1 
the answers to mterroga or~es . h P -6 o -ean by the nited States 
submarine warfare was earned on m t e aci c ~ D -1 
from the first day that that nation entered the war. the sentence on em z 

• · •· I d. h ffeatliches Recht und Volk rrech1 ., 
(1)" Schmitz Ze,tschnft Fuhr . Aut:1~e~scpa:i~\ International Law, 6th edition , Vol. 11, 

8 (1938), p. 671. Also Oppen e1m- u • • 
p. 385, footnote 2. 
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i not a e sed on tbe ground of his breaches of the international law o 
ubma rine warfa re •·.( 1) 

2. T HE T RE TM T OF S RVIVORS AFTER A SI ' KING OF A VESSEL BY SUBMARI E 

If a ubma rine commander can, without danger to his boat, save or 
u cour ur ivor , he i no doubt under a duty to do so. If, however, by so 

doing he wou ld endanger his boat he cannot be held responsible if he does 
not save any uch survi vor si nce it is recognised that the safety of his own 
boat and its crew mu l be hi primary consideration. It is clearly recognised, 
on the other hand that the killing of defenceless survivors of a torpedoed 
hip i a , ar crime.(2) 

The Defence a rgued that the " Laconia Order " of 1942 was an order to 
impres upon the -boa t commanders that they should not rescue survivor 
a doing so endangered their U-boats. The " Laconia Order" was thus a 
I gal order tre ing an operational necessity. The Prosecutor argued that 
the " Laconia Order " wa an order to kill survivors and thus against the 
generally recognj ed rules of ea warfare. The Judge Advocate left this 
question- the interpreta tion of a document, the a uthenticity of which was 
agreed by Defence and Pro ecution- to the Court, though he suggested in 
his summing up that the order was an order to kill. 

The International Mil itary Tribunal , in their judgment on Admiral Doerutz, 
found that by the " Laconia Order " Doenitz had not deliberately ordered 
the killing of survivor of hipwrecked vessels. The J dgment said: " The 
Tribunal i of the opinion that the evidence does not establish with the 
cert jnty required that Doenitz deliberately ordered the killing of shipwrecked 
urvivors. The order were undoubtedly ambiguous and deserve the strongest 

cen ure ". The finding of the Court in the Moehle case can be reconciled 
with the uremberg judgment. The International Military Tribunal decided 
that the " Laconia Order •· was ambiguous. By commenting on thjs 
ambiguou order when pa sing it on , and by giving examples which 
undoubtedly mu t have given the U-boat commanders the impression that 
the policy of the ava l High Command was to kill ship's crews the accused 
remov d thi ambiguity. The order he passed on could be interpreted by a 
rea nable ubordinate only in one way, namely, as an order to kill survivors. 
Thu whereas there was a reasonable doubt as to the meaning of Doenitz's 
order and therefore the benefit of that doubt was given to Doenitz by the 
lnternational Milita ry Tribunal , there was no such doubt in view of the 
evidence before tbi Cou rt on the way in which Moehle had added to this 
order. 

3. HIE DEFENCE THAT THE ILLEGAL ORDERS WERE NOT CARRIED OUT 

Counsel for the Defence a rgued that the accused could not be held respon­
ible " becau e there were no manifest effects of this order and even the 

Prosecutor has pointed out that no evidence of crimjnal actions as a result 

( ') The Judgment of the international Military Tribunal for the Trial of German Major 
War Criminal , Cmd. 6964, p. 109. 

(' ) See summing up by the Judge Advocate in the Peleus Trial, Vol. I , p. 11. 
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of this order has been given and I may therefore put it to the Court tha t such 
crimes were not committed " . 

The Judge Advocate's reference to this point in his umming up ~vas this: 
" Now the Prosecutor has quite clearly t Id you that he has no evidence to 
prove and establish that ships were sunk and sailors were drowned by the 
operations of the U-boat commanders as a result of thi order, but ge~erally, 
you do know that these orders were being repeated ver_and o er a~am over 
a period of years, and during that time a great ma y sa1lor_s w~re_ killed and 
it is for you to decide, as service pers~n~el, b~t d~ ~ou t_hink 1t t common 
sense and quite logical to assume that 11 1s an 1rre 1 ·11ble inference that uch 
orders and such explanations by the accus d mu t h ve had ome effe_ct upon 
the ultimate ourse of conduct of U-boat comman ers ? • Do Y?U think that 
a U-boat commander, if he is a good German na, al o~cer w1she to flo ~_t 
the views and directions of his higher command ? That t a matter for Y u • 

The charge, as laid, charges the accused with givin~ order }o U-? at 
manders " that they were to destroy ships and thei r crew . Strictly 

~~=king, therefore, what happened at a Later date a re ult o~ these ? rder 
is not relevant in deciding the question , hether t e accu ed did or dtd not 
issue the orders to kill the crews. It may, how ver, be argued that the 
question before the Court was how a reasonable LT-boat command~r wo~ld 
interpret the orders given by the a~cused and that t, eref?re the ,~ay 111 which 
U-boat commanders did actually interpret these orders 1s material. 

By finding the accused guilty the Court held that a military upe_rior who 
issues orders which are against the laws and usage:- of war _commtt a ,~ar 
crime even if these orders were not carri d out by 'l t subordinate · _Havmg 
found the accused guilty of issuing the ill gal orders, _the re ult of tht order 
may be a relevant consideration in asseu ng the pum hm nt. 

4. THE RELATION OF THIS TRIAL TO OTHE WAR CRIMES TRI L . 

The " Laconia Order " was issued by the Ger an -boat Co rn man~ 111 

1942. It was passed on•by Moehle as a commanding_ o~cer, 5th Flot1lla. 
· 1 f 1942 to I 945 J n one case the in king f the Peleus 

c(~n~~:e~u~Jipr~:rtered by the British Mini try of War Tran port) bdy a 
• . · d I by a -b at c mman er U-boat, the " Laco111a Order " was carne ou ' 

Heinz Eck. h 
The indictment against the German :'Vtajor War ~ri~inal ~arg~d t e 

C . . d . Ch"ef u· boats Grand Admiral D em tz, mrer aha, wtth the omman er-m- 1 - , · · I MT 
. . f h " L . Order " ln its judgment the Internauona t nary 
1ssumg o t e a~orna_ . · , - ,. undoubted ly ambigu u •· 
Tribunal recorded tis opm1on tha t the oro r were . k d • or (1) 
but were not deliberate orders fo r the ki lling of h1pwrec e urvt . 

Heinz Eck was tried and convicted by a British ~1ilitarky Cdo urt a~ Ha:?~~! 
. 1945 (2) ~ firing on and ki ll ing b1 wrec e mem er 
m October, • or . d unk in the Atlantic Ocean. Eck, 
crew of the S.S. Peleus w~1ch he ha. h. d ~ ce quoted the " Laconia 
though not pleading su~r~or o_rder~ 111 ts e er: • 
Order" verbatim when g1vmg hts ev1de ce. 

(') Ond. 6964, p. 109. 
(') See Vol. I of this series, case No. l . 
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The e three trial , een together, dea l with three stages of the same order, 
with tbe AdmjraJ who originated the order, with the staff officer who passed 
it on and with the officer at the end of the chain of command who carried 
it out. Though there wa no evidence that Eck had been one of the 300 

-boat commander briefed by Moehle, he had received the " Laconia 
Order ' . 

CASE No. 55 

T RIAL O F HELMUTH VON RUCHTESCHELL 

BRIT! l-1 MILITARY COURT, HAMBURG 

5TH TO 2 1ST MAY, 1947 

A. O UTLINE OF THE PROCEEDINGS 

I . THE CHARGES 

All five charges brought against the accused referred to his conduct when 
be commanded German a rmed raiders in the North Atlantic between 1940 
and 1942. The charge were of three kinds: 

(i) that in two engagements he continued to fire after the enemy bad 
ind icated his surrender (first and fifth charges) ; 

(ii) that in two other engagements he sunk enemy merchant vessels 
without making any provision for the safety of the survivors (second 
and fourth charges); 

(iii) that after the engagement forming the subject of the fourth 
charge be o rdered the firing at survivors on life-rafts (third charge). 

The accused pleaded not guilty to a ll five charges. 

2. THE EVIDE CE AN D ARGUMENTS 

(i) Charges of prolongation of hostilities after surrender 

(a) The Case of the Davisia11 (first charge) 

The Prosecution alleged that the Davisian, a British merchant vessel was 
attacked in daylight, without warning, by a German a rmed raider comm;nded 
by _the ~ccu~ed on 10th July, 1940. The attacker destroyed her wireless 
aen al with ~1s fir t sa lvo. H e maintained heavy fire for about five minutes 
and then _s1gnal~ed " u ~ your radio not " . The captain of the Davisian 
s~opped his en~me , ho~ ted an answering pennant and acknowledged the 
signal. . In spite of this, the raider's firing continued for 15 minutes, 
woundmg 8_ or 10 of the crew of the Davisian, whilst they were trying to 
abandon ship. The crew were later picked up by the raider. 

The Defence relied on two members of the crew of the accused's ship, and 
on the log kept by the accused, to prove that no signal was received by the 
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raider. The log says: " After seven salvoe 1 give the order to cease fi re. 
The crew are taking to their boats. No wirele s telegraph ha been heard ". 
The defence also contended that there was some movement amid hip to \ ard 
the gun , which caused the accused to re-open fi re. The log ays (on thi 
point): " Shortly before the boats are put out I see a few men ru nning aft 
to the gun. I immediately open direct fire on the gun with the 3.7 and _ cm. 
The men run back to their boats and lower them to the water ". 

The Judge Advocate, summing up, directed the mind of the Court to three 
questions: (I) "Was the signal ' use your raruo not ' hoi ted by the raider ": 
(2) " If so, was it acknowledged by the Da11isia11 "; (3) ' Was the accu ed 
justified in his belief that he saw men runni ng t the gun , or were the crew 
of the Davisian merely sheltering from his fire ? " When con id ring the 
last question , the Court had to bear in mind th t the raider teamed acr 
to the opposite side of the Davisian and the movement on deck of the 
Davisian might have been the natural result of the accu ed· tactic to pra 
the deck with anti-aircraft fire in order to hurry the crew in taking to their 
lifeboats. 

(b) The case of the Empire Dawn (fifth charge) 

The Empire Dawn, a British merchant ship, wa attacked in the orth 
Atlantic without warning by a raider commanded by the accu ed during the 
night of the 12th September, 1942. The first salvo et the bridge on fire and 
destroyed the wireless, but though the Empire Dawn \ as rendered _pm erl_ 
by the hit she nevertheless continued to progress, and she wa t1 ll mo mg 
forward when she eventually started to sink. Her capta in did not open fire. 
He signalled by means of a torch that he was abandon ing ship. 

The Prosecution alleged that in spite of this the fi re continu~d whil t t_he 
lifeboats were being lowered, breaking the rope of one of the ltfeboat \ nh 
the result that it crashed into the sea and severa l members of the ere\ were 
killed. The survivors were eventually picked up and taken aboard the 

raider. 
The Defence argued that it was not proved that the torch _ worked, that 

even if it did work a signal made with an rdina ry torch against th~ ba k­
ground of the blazing bridge could not be ob erved on board the raider a 
the crew were blinded by the flash of their own gun . The_ accused gave 
evidence to the effect that he received no signal from the Empire Dawn. He 
kept up the firing to hurry the crew to their lifeboats as it had been repeatedly 
observed by the German commanders th t whilst som~ of the c~ew of a 
sinking ship had taken to their boats, oth e s would contmue to resist. 

The quesHons the Court had to consider were similar to those regardi n~ 
the first charge: (I) " Was the signal of surrender gi en ': (2) ' If o, wa it 
received" ; (3) " If it was not received, did the accused by h1 conduct pre ent 
himself from receiving any signal ? " 

The Judge Advocate advised the Court t hat e en i~ they f~und as a fact 
that no signal was received by the rajder, they could still convict the accu ed 
if they came to the conclusion " that the a~cu~ ~ dehb~rately or reckl_e ly 
avoided any question of surrender by makmg: 1t impossible for the ship to 

make a signal ". 
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(ii) The charges of f ailing to make provisions for the safety of the survivors 
after a battle at sea 

a) The case of the Beaulieu (second charge) 

The Beaulieu was a orwegian tanker and was attacked without warning 
by a raider commanded by the accused on the night of the 14th August, 1940. 

The Pro ecution s ca e re ted entirely on the log kept by the accused. In 
th i log the accused, after pointing out that the Beaulieu was sailing without 
light a nd that that wa ufficient proof for him that she was an enemy vessel, 
re orded that he attacked her a t 2050 hours and put her out of action by 
coring nine direct hit . The Beaulieu bad stopped and had put on her 

navigat io n lights her ma thead lights and her deck lights. She used no radio 
and d id not fi re or a ttempt to man the gun. The log continued: " There is 
a boat aft a t her stern , with a crew of about I 8 or 20 men in it. The cutter 
on the starboard ide was not yet in the water. I again bring the deck under 
fire a t clo e range o a to be secure against a burst of fire from the enemy 
fro m rifles or pi tots. The enemy boat disappeared in the darkness. I did 
not ee it agai n a nd a lso did not notice how the second one put off. One 
can not a nd may not worry a bout boats and wounded at night for one cannot 
be certain in adva nce when approaching \hem whether they are going to 
t~rt rifle fi re. If a boat were to come alongside of its own accord to get help 

I would never end it away, but apparently the tales about us are so brutal 
that they would rather et o ut on the long sea trip than approach a warship. 
There was much in the procedure that my crew had not understood. I had 
to make clea r to them why the attacks bad to take place at night now and 
why we were taking no more prisoners. I had the feeling that for the first 
time a ense of the eriou ness of war had been brought home to my men 
a nd that v as good. ' 

The accused eventually moved off at 2328 hours without having made an 
attempt to rescue the urvi vor . The distance from the place of the sinkjng 
to the nearest hore wa a pproximately 1,200 miles. Four members of the 
ere~ were killed by the raider's fire, the remainder were picked up by an 
Alhed v set after fi ve and a half days at sea in their two boats. 

The defence ca e wa that the accused sent a party on board the Beaulieu 
to inve ligate a nd a ny urvi vors who had stayed on board would have been 
rescued by this boardi ng pa rty and that the raider stayed in the vicinity of 
~he aba ndoned Beaulieu for two and a half hours, circling round and by 
mcrea ed look-o ut and pecial attention did everything possible to trace 
_ur ivors. The defendant met the argument that he should have put out 

lifeboats to sea rch for the survivors by saying that a lifeboat in the Atlantic 
well could ee Les tha n a great number of people who are on a ship five 

metres above the water level. He l).lso argued that the reason for not using 
any searchlights was that his searchlights had been dismantled before the 
action started as pa t experience had shown that in view of their blinding 
effect . they did more harm than good. Two expert witnesses (a British 
c_aptam and a former German admiral) agreed that with regard to lowering 
lifeboats and the use of earchlights, they would have acted in the same way 
as the accused did. 
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The Judge Advocate, summing up, pointed out that the Beaulieu had done 
everything that the accused himself in the cour e of cro -e amination had 
indicated could be expected as a sign of surrender. The accused had fu rther­
more seen with his own eyes 18 to 20 survi or trying to lower the lifeb at. 
In spite of this he again brought the whole deck under fi re. rn ie\ of thi 
conduct, the Judge Advocate said the Court may-think " that thi tory that 
the survivors were voluntarily preferring to travel the Atlantic in tead of 
urrendering," becomes almost fantastic. The accu ed could not bee peeled 

to look indefinitely for persons who were quite oluntarily taking that 
course of their own accord, but if you come to the conclu ion that the were 
influenced in their decision by a real fear induced by the avage and a the 
thought) unreasonable persistence of the allack. then in my opinion if the 
accused knew they were being so frightened h i duty after the inking became 
a very much greater one. If you took that view abo ut the matt er, u would, 
in my opinion, be justified in reachjng the conclusion (if you are a ti fied that 
these facts had been proved), that the accus d wa guilty of the charge··. 

(b) The case of the Anglo-Saxon (fourth charge) 

On the night of the 21st August, 1940, an armed raider c mmanded b the 
accused, attacked the Anglo-Saxon, a Briti h merchant el , wi thout 
warning. The first salvo hit the gun and blew up o me a mmunition, etting 
the stern ablaze. The raider's log said: " he had topped and could go n 
farther". The Anglo-Saxon began to send out di tre ignal but the raider· 
wireless succeeded in jamming these signal . The log kept by the a cu ed 
said: " The flak is in action at ranges of le than 1.000 metre and i firin g n 
direct targets. It can scarcely be checked and is ma king uch a n i that 
the ' cease fire ' arrives much too late. For ju t a hort time two light were 
noticed in the vicinity of the steamer apparently from two boat whi h at ne 
time kept a short morse traffic which however, could not be read . Th n _no 
more lights or boats were seen. Since no di tre me age of any kind 
were made I did not undertake any further ea rch operation ·· . One of the 
survivors of the Anglo-Saxon sa id in an affidavi t admitted a e iden b ~he 
Court that the raider gave no chance for the laun hing of lifeboat b 1--eepmg 
up a continuous stream of fire with tracer a mmunition. Th~ witne a_v. 1w 

ljfe-rafts signalling to each other, but hi own lifeboat tned to avoid the 
raider's attention in view of the avagery f the a ttack that had preceded . 
Only two survivors reached land after 70 day at ea in thei r lifeb at. II 

others perished. 

The main arguments of the D efence wer : 

I. That the prolonged spraying of the deck w accid ntal. 

2. That the survivors tried toe cape unn ticed , thu making it aim t 

impossible for the raider to re cue them. 

3. That, according to the expert witne e the place of inking ' a 
on a main shjpping route and that per on left in a lifeb a t there had a 

fifty-fifty chance of surviving. 

Since the accused must have kno n that there were ur iv r wh had 
taken to their boats the questions to be con idered by the Court were : 

-
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I. Did circling round a few times after the sinking of a merchant ship 
con titute neces ary provisions for the safety of the survivors ? 

2. If not , was the accused's conduct justified by the attitude of the 
urvivors ? 

With regard to the fi r t point, the Judge Advocate said: " Do you think 
or don' t you think that knowing that his own flak had gone on much longer 
than neces ary (as urning as is obvious from the log that that was an accident) 
an armed raider might rea onably have made the most special and exhaustive 
ea rch for those urvivor instead of assuming that since no distress 

me ages of any kind were made, he did not undertake any further search 
operations ? " 

With rega rd to the econd point, the Judge Advocate's advice proceeded 
on the ame line a in the ca e of the Beaulieu. 

(iii) The charge of auempting to kill survivors by firing on lifeboats (third 
charge) 

One of the two urvivor of the Anglo-Saxon alleged in his affidavit that 
whilst in the lifeboat hi party was fired upon by the raider. The accused 
denied this and bis Counsel pointed out that the firing was directed above the 
heads of the survivors in the lifeboats and the ricochets from the ship could 
ea ily create the impre ion among the survivors that they were being fired 
upon . As the witnes who had sworn the affidavit on which the Prosecution's 
ca e re ted could not be brought before the Court to give his evidence in 
person, the Prosecutor indicated that he would not pursue this charge any 
further. 

(iv) Finding and sentence 

The accused was found not guilty of the third and the fifth charges. The 
accu ed was fo und guil ty of the first, second and fourth charges. He was 
sentenced to 10 years' imprisonment. The confirming officer did not 
confirm the finding of guilty on the second charge. He reduced the sentence 
to even years' impri onment. 

B. OTES ON THE CASE 

(i) Choice of charges 

The facts underlying all charges are the same in so far as the accused as 
commander of variou armed raiders, attacked four Allied merchant ves;els 
without warning, and ank them. It was contended by the Prosecution in all 
four case that by hi methods of attack and by unduly prolonging those 
attacks after the attacked vessel had surrendered, he had violated the rules 
of sea warfare. In two cases, however (the case of the Davisian and the 
Empire Dawn) he eventually took the survivors on board. In the other two 
ca es (the case of the Beaulieu and the case of the Anglo-Saxon) he failed to 
do o. It was apparently felt that the failure to rescue any survivors was the 
graver offence and that in the two latter cases the lighter offence of unduly 
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prolonging the attack was merged in the graver offence. The accu ed wa 
thus charged with the failure to rescue survivor after his attack on the 
Beaulieu and the Anglo-Saxon, and with continuing to attack after the 
surrender in the case of the Davisian and the Empire Dawn. In no ca e v a 
he charged with attacking a merchant ship without warning. 

2. THE LEGALITY OF THE ATTACK ON A MERCHANT SHJP WITHO WAR 'I 'G 

The difference .between an attack on a warship on the one hand and on a 
merchant ship on the other, is thus stated by Lauterpacht in the sixth edit ion 
ofOppenheim's International Law ,Vol. II, paragraph 181 :" All enemy men­
of-war and other public vessels which are met by a belligerent"s men-of-war 
on the high seas ... may at once be attacked .. . . Enemy merchantmen ma 
be attacked only if they refuse to submit to visit after ha ing been duly 
signalled to do so " . Counsel for the Defence contended that by arming a 
merchantman, the merchantman becomes a warship and can therefore be 
attacked without warning. Whilst he admitted that British writer do not 
share this view, Counsel relied on American writers, one of whom, Hyde 
says in his work International Law (Vol. 11, p. 469): " A merchantman armed 
in such a manner that she can sink or damage a man-of-war can under no 
circumstances claim the protections of a merchant vessel". Counsel further 
argued that by arming her merchantmen and integrating them into the 
naval intelligence network, Britain forfeited the right hitherto attached to 
these ships as merchant vessels. He maintained that the International 
Military Tribunal at Nuremberg had upheld this view.(1) 

The Prosecutor pointed out that the question of the legality of the atta k 
did not arise in this case. The accused was not charged with launching any 
illegal attack and the Court must therefore pre ume in hi favour that hi 
attacks were legal, but whereas the Nuremberg judgment may be interpreted 
as holding that the unwarned attack on armed merchantmen , a legal, the 
judgment also stressed the fact that the German a al Command was 
bound by the London Naval Protocol of 1936.(2) The Pro ecutor argued 
that whereas the Nurembergjud6ment may provide a deli nee for an_nccu _ed 
who had violated the clause of the London Naval Agreement dealing with 
unwarned attacks on merchantmen, the judgment did in no way affect the 
other provisions of the London Agreement uch as the dut to give quarter 

and the duty to rescue survivors. 
Three propositions seem to emerge, either from the utterance ?f tb_e 

Judge Advocate or from the findings of the Court : (I no war cnme t 

committed if an unwarned attack is made upon a merchantman who by rea _o n 
of arms and wireless communication is part of the war effort of the oppo mg 
belligerent; (2) the impunity of attack without warning on a merchantman 
in these circumstances forms an exception to the general rule of sea warfare 
and imposes upon the attacking warship the duty to use only adequate for e 

(') Crnd. 6964, p. JO'J. 
(') The Naval Protocol only applies to submarines, but its provi~ions are taken from the 

London Naval Agreement (1930) which applies both to submanne and urface \ I . 

See p. 78 
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and not to kill or , ound a greater number of the crew than is reasonably 
ne e ary to ecure the defeat of the attacked vessel; (3) as soon as the attacked 
mer hantman i effi ctively topped and silenced, all possible steps must be 
taken by the ra ider to re cue the crew. 

3. T HE D TY TO R E URVIVORS 

The duty to re cue urvivors after an engagement is laid down for all 
na _a l encounte~. in Art icle 16_ of the I0_th Convention of the Hague, 1907, 
~ htch ay that The two belhgerents will, as far as military interests permit 
take tep _to loo~ aft er the hipwrecked, wounded, etc. ". This duty ha~ 
been amplified with rega rd to the sinking of merchantmen by the London 

1aval greemen~ of 1930(1) which provides that a warship (whether surface 
ve el or submanne) may not ink a merchant vessel "without having first 
~laced the crew a nd the hip's papers in a place of safety", adding that 
llfebo~t a re no~ place ~f . afety for this purpose " unless the safety of the 
crew I a sured in the ext ting sea and weather conditions by the proximity 
of land or presence of another vessel which is in a position to take them on 
boa rd .(2) Thus, even if an armed merchantman was a warship and not a 
merch~ntman, a_nd the London Naval Treaty were therefore not applicable, 
the chief duty laid down by Article 16 of the Hague Convention for all naval 
encounter till remain . 

.. With reg~rd to ~.rt icle 16, the Defence argued that this article says that 
both belligerents must after an engagement search for the shipwrecked 

and protect them. Thi , according to Counsel for the Defence, places the 
duty upon the healthy survivors to look after their wounded comrades and 
to att ract the attention of the enemy so that they may be rescued. If they 
pre~er the hazards of a long sea journey to being taken prisoners and take 
th~1r wounded with them in an attempt to get away, one cannot hold the 
ra ider responsible for not rescuing them. 

The Judge Advocat~ advised the Court in his summing up, that the duty 
of the accused was higher than the duty generally owed to survivors. if 
the raider had, by his methods of attack, intimidated the crew of the attacked 
vess~l . Knowing that they were thus intimidated and that they would 
pos 1bly avoid him, his search should have been even more thorough than 
1 normally required. 

The t_wo following propositions seem to emerge: (I) if the raider is aware 
of survivors who have taken to their lifeboats, he must make reasonable 
efforts to rescue them ; (2) it is no defence that the survivors did not draw 
attention to their boats if they had reasonable grounds to believe that no 
quarter was being given. 

(') Throu~out the trial the defence and the prosecution referred with regard to this 
point t_o Articles 72- 74 of the German Prize Ordinance, but this Ordinance repeats almost 
verballm the relevant passages of the London Agreement (1930). 

( 1) Seep. 78 
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4. SURRENDER AT SEA: REFUSAL OF QUARTER 

Article 23 of the IVth Hague Convention, 1907 ay that it i fo rbidden 
•· to kill or wound an enemy who, having laid down hi arm or ha ing no 
longer means of defence, has surrendered at di cretion ' . c ording to 
modern ideas of warfare, quarter can be refu ed on! when those \ ho a k 
for it attempt to destroy those who have been showing them mer y (La, ren e, 
Principles of International Law, p. 376). Thu fa r the la, i tear. The 
question, however, on which there is remarkably little authorit i , hat 
constitutes unconditional surrender at sea. Oppenhei m-Lauterpacht part - , 
paragraph 183, says: " As soon as an attacked r counter-attacked ve el 
hauls down her flag and therefore signals that she i ready to urrender he 
must be given quarter and seized without further fi ring. T 
attack, though she is ready to surrender and to ink the e 
would constitute a violation of customary international la, 
as an exception be admissible in case of imperative nece it r of repri al " . 
This passage was relied on as an authority by the Pro ecutor and by Def en e 
Counsel. The latter did not plead necessity or repri als to bring th ca e 
within the exception stated by Oppe11heim-Lauterpacht. The cen tral que tion 
therefore was: are there generally recognised way f indicati ng urrender at 
sea other than hauling down a ship's flag? Two expert wit ne e (a captain 
in the Royal Navy and a former vice-admiral in the German avy) gave 
evidence, inter a/ia, on the customs in this regard of their re pecti e ervi e . 
The common denominator of their evidence could be thu ta ted : ( I) the 
attacked ship must stop her engines ; (2) if the attacker ignal , the ignal 
must be answered-if the wireless is out of action , it mu t be an wered by a 
signalling pennant by day or by a torch or fla hlight b night ; 3) the gun 
must not be manned, the crew should be amidship and taking to the 
lifeboats; (4) the white flag may be hoisted by day and b night, all the 
ship's lights should be put on.(1) 

The Defence argued that Oppenheim-Lauterpacht doe n t gi,e an 
alternative to the hauling down of the flag. If the attacked e el doe not 
strike the flag and, because the wireless i out of action, annot tell_ ~er 
attacker expressis verbis that she is " ready to surrender " the de 1 ~on 
when to discontinue the attack must be left to the commander of the attacking 
vessel. Since the safety of his ship mu t be hi primary n i~eration. ~e 
need not stop the attack until he is satisfied that the afety of ht o, n hi p 
is no longer endangered by his opponent. He can thu pre h me the 
attack as long as he considers it operationally nece sary. 

The Judge Advocate in his umming up aid that topping the hip ~nd 
switching on navigation lights, masthead light and deck light _ after a night 
attack is an unequivocal indication of surrender. He al o ad I ed th~ ourt 
that if the accused deliberately or recklessly pre ented the attacked ~1P from 
surrendering by making it impossible for her to con e her readme to 

(') It was held by the Privy Counci l in the case of the " Pellworm ·· <?--:- .C. 292) l~~ 
hauling down the flag alone is not ufficient indication of ui:en_dcr 1 11 1 a comp~m of 
by a change of cour.;e. The Privy Council held that " in i:nnc•.P111e cah:~~ h~~ni 1 done 
co 11· he t d I to conform to the captor s Wt • " mpe mg t cap urc vesse · br h the fa l of capture ma take 
"Deditio" is complete. The cond~ct necessary to !;5la 1 • 
many forms. No particular formality 1s necessary. 
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and nol to kill or wound a greater number of the crew than is reasonably 
nece ary to e ure the def eat of the attacked vessel; (3) as soon as the attacked 
m r hantman i effectively topped and silenced, all possible steps must be 
taken by the raider to re cue the crew. 

RVlVORS 

The duty to re cue urvivors after an engagement is laid down for all 
na _al encounte~, in Article 16_ of the l~th Conventio~ . of the Hague, 1907, 
which say that, The two belligerents will, as far as m1l1tary interests permit, 
take tep _to loo~ after the hipwrecked, wounded, etc.". This duty has 
been amplified with rega rd to the sinking of merchantmen by the London 

aval greemen~ of 1930(1) which provides that a warship (whether surface 
ve el or ubmanne) may not _ink a merchant vessel " without having first 
~laced the crew and the hip's papers in a place of safety", adding that 
lifebo~t a re no~ places ~f ~afety for this purpose " unless the safety of the 
crew I a sured 10 the ex1 ting sea and weather conditions by the proximity 
of land or presence of another vessel which is in a position to take them on 
board.(2) Thus, even if an armed merchantman was a warship and not a 
merch~ntman, a_nd the London Naval Treaty were therefore not applicable, 
the chief duty laid down by Article 16 of the Hague Convention for all naval 
enc unter till remai n . 

" With reg~rd to ~ rt icle 16, the Defence argued that this article says that 
both belligerents must after an engagement search for the shipwrecked 

and protect them. This, according to Counsel for the Defence, places the 
duty upon the healthy survivors to look after their wounded comrades and 
to att ract the attention of the enemy so that they may be rescued. If they 
pre~er the haza rds of a long sea journey to being taken prisoners and take 
th~Ir wounded with them in an attempt to get away, one cannot hold the 
raider responsible for not rescuing them. 

The Judge Advocat~ advised the Court in his summing up, that the duty 
of the accu ed was higher than the duty generally owed to survivors. if 
the raider had, by his methods of attack, intimidated the crew of the attacked 
ve ~ls. Knowing that they were thus intimidated and that they would 
po 1bly avoid him, his search should have been even more thorough than 
1 normally required. 

The t_wo following propositions seem to emerge: (I) if the raider is aware 
of urv1vors who have taken to their lifeboats, he must make reasonable 
efforts to rescue them ; (2) it is no defence that the survivors did not draw 
attention to their boats if they had reasonable grounds to believe that no 
quarter was being given. 

(') Throu~out the trial the defence a~d the prosecution referred with regard to this 
point t_o Arucles 72- 74 of the German Prize Ordinance, but this Ordinance repeats almost 
verbatim the relevant passages of the London Agreement (1930). 

(')See p. 78 

TRIAL OF HELMUTH VO R C HT E HELL 9 

4. SURRENDER AT SEA: REFUSAL OF QUARTER 

Article 23 of the IVth Hague Convention, 1907, ay that it i forbidden 
" to kill or wound an enemy who, having laid do, n hi arm or having no 
longer means of defence, has surrendered at di cretion " . ccording to 
modern ideas of warfare, quarter can be refu ed only when those who a k 
for it attempt to destroy those who have been showing them mere (La\ ren e 
Principles of International Law, p. 376). Thus fa r the la, is clear. The 
question, however, on which there is remarka bly liule authority i what 
constitutes unconditional surrender at sea. Oppenheim-Laut rpacht, part 2, 
paragraph 183, says: " As soon as an attacked or counter-attacked e el 
hauls down her flag and therefore signals that he i ready to urrender, h 
must be given quarter and seized without further firing. To continue to 
attack, though she is ready to surrender and to ink the ve el and her er w 
would constitute a violation of customary internatio nal la, and would on! 
as an exception be admissible in case of imperati e nece ity or of repri al •·. 
This passage was relied on as an authority by the Pro ecutor and b Defen e 
Counsel. The latter did not plead necessity or repri al to bring the ca e 
within the exception stated by Oppenheim-Lauterpach t. The central que tion 
tr.erefore was: are there generally recognised way of indicating urrender t 
ea other than hauling down a ship's flag ? Two expert wi tne e (a captain 

in the Royal Navy and a former vice-admiral in the German avy) gave 
evidence, inter a/ia, on the customs in this regard of their respecti e ervice . 
The common denominator of their evidence could be thu tated : (I) the 
attacked ship must stop her engines ; (2) if the attacker ignal , the ignal 
must be answered-if the wireless is out of action, it mu t be an wered b a 
signalling pennant by day or by a torch or fla hlight by night; (3 the gun. 
must not be manned, the crew should be amid hip and ta ing to the 
lifeboats ; (4) the white flag may be hoisted by day and by night. all the 
ship's lights should be put on .(') 

The Defence argued that Oppenheim-Lauterpacht doe n t give any 
alternative to the hauling down of the flag. If the attacked ve el doe not 
strike the flag and, because the wireless i out of action, ~a nnot tell_ ?er 
attacker expressis verbis that she is " ready to su rrender , the d 1 1_0 0 

when to discontinue the attack must be left to the commander f the atta kmg 
vessel. Since the safety of his ship must be hi primar c n i~ rati n. ~e 
need not stop the attack until he is satisfied that the afet f ht own hip 
is no longer endangered by his opponent. He an thu home the 
attack as long as he considers it operationally nece ar • 

The Judge Advocate in his summing up said that iop?ing the hip ?nd 
switching on navigation lights, masthead light and de k light? aft r a mght 
attack is an unequivocal indication of surrender. He al o ad I d th~ urt 
that if the accused deliberately or reek le sly prevented the atta ked ~1P from 
surrendering by making it impossible for her to con Y her readme to 

(') It was held by the Privy Council in the case of the " Pellworm ·• P?~ .C. 29-) L~ 
hauling down the flag alone is not sufficient indication (?f urren_der if 11 1 ;! ompam f 
by a change of co~. The Privy Council held that "m ~rm •we \ ah~~r\b~i"fs ~one 
com~lling _the captured vessel to conform to the cab'r0~ sh f 3 ·t of capture may take 
" Dedtllo " 1.s complete. The cond~ct 1_1ecessMY to ~ta I t e 
many forms. No particular formality 1s necessary. 
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-urrender, he would be guilty of a violation of the customary rules of sea 
warfare. 

The Court 's findi ng of guilty in the Davisian case and of not guilty in 
the Empire Dawn ca e are in line with the rules of surrender stated by the 
naval expert . The Davi ian, after a day attack, stopped, hoisted a reply 
pennant and the crew took to the lifeboats. (The Court appeared to have 
di bel ieved the accu ed's evidence that some of the crew of the Davisian were 
runni ng towards the gun .) The Empire Dawn, after a night attack, did not 
stop, did not switch on her lights and the evidence about the signals given 
by means of a torch wa open to doubt. The Court thus seemed to have held 
that there were generally recognised rules as to what constituted surrender at 
ea and that a war crime was committed if the attacking vessel continued 

her attack after her opponent has communicated her surrender in accordance 
with the e rules. The Defence of operational necessity did not avail the 
accused in this case. 

5. UNCORROBORATED EVIDE CB OF AN ABSENT WITNESS 

The Pro ecut ion ' ca e with regard to the third charge rested on the 
affidavit of one of the urvivors admitted as evidence by the Court. 

On the ninth day of the hearing, the President stated that it had now 
become clear that the attendance of that witness could not be procured. 
The C~)Urt decided that ubject to anything the Prosecutor may have to say, 
they did not wish to hear any further evidence on that charge. The Prosecutor 
said that in view of the fact that the third charge rested on uncorroborated 
e~idence of one absent witnes , and in view of the gravity of the charge, he 
did not feel it proper to press that charge any further. 

CASE No. 56 

TRIAL OF OTTO SKORZENY AND OTHERS 

GE ERAL MILITARY GOVERNMENT COURT OF THE U.S. ZONE OF GERMANY 

18TH AUGUST TO 9TH SEPTEMBER, 1947 

A. OUTLINE OF THE PROCEEDINGS 

The ten accused involved in this trial were all officers in the 150th Panzer 
Brigade commanded by the accused Skorzeny. They were charged with 
participating in the improper use of American uniforms by entering into 
combat disguised therewith and treacherously firing upon and killing members 
of the armed forces of the United States. They were also charged with 
participation in wrongfully obtaining from a prisoner-of-war camp United 
States uniforms and Red Cross parcels consigned to American prisoners 
of war. 
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In October, 1944, the accused Colonel Ott Skorzeny had an intervie, 
with Hitler. Hitler knew Skorzeny personally from his successful exploit 
in liberating Mussolini and commissioned him to organi e a special ta k 
fo rce for the planned Ardennes offensive. This special force wa to infiltrate 
through the American lines in American uniform a~d to capture ~ified 
objectives in the rear of the enemy. The German High Command directed 
all army groups to seek volunteers who spoke Engli h for a ecret a ignment. 
These volunteers were concentrated in a training centre where a pecial ta k 
force called the 150th Brigade was formed. It was furnished with jeep and 
other American vehicles, part of their weapons and ammunition wa 
American and the members were issued with American document . They 
received training in English, American man eri m , driving of American 
vehicles, and the use of American weapon . The Chief-of-Staff of ~he 
German Prisoner-of-War Bureau was approached by Skorzeny to furnt h 
the Brigade with American uniforms. These uniform were mai n! obtained 
from booty dumps and warehouses, but some were obtained from pri oner­
of-war camps where they were taken from the prisoner on ~rder . fro~ 
two of the accused. Some Red Cross parcels were al o obtamed m th1 
manner. 

The accused Skorzeny took over the command of the brigade on 
14th December. On the 16th December the Ardenne offensive began: _The 
objectives of tbe three combat groups into which the brigade ~a dJ ided 
were the three Maas bridges at Angier, Amee and Huy re pectively. The 
men were dressed in American uniforms and wore German parachute overall 
over these uniforms. Their orders were to follow the pea rhead of the t~ree 
panzer divisions to which they were attached and as soon a th_e Aroer~can 
lines were pierced they were to discard their overall_s and, dre ed 10 ~mencan 
uniforms, make for the three bridges. They were !nstruct~d to a~o1d _co~ta t 
with enemy troops and if possible to avoid combat m reach mg _t~e'.r obJective · 
The piercing of the enemy lines by the S.S. Armoured DIVI ion was not 
uccessful, and on 18th December Skorzeny decided to aband~n the plan of 

taking the three Maas bridges and put his brigade at the di po al of the 
commander of the S.S. corps to which it had been attached, to be u ed a 
infantry He was given an infantry mission to attack to, ard Mal~edy. 

· . f Sk ' brigade During this attack several witnesses saw members o orzeny ' 
. . • A · niform and a German mcludmg two of the accused, weanng mencan u . . 1 . . . • 1 b t the evidence mcluded on Y parachute combmation m operahona areas, u 
two cases of fighting in American uniform. 

In the first case Lieutenant O'Neil testified that in figh tin~ in ' h!fh he 
' b h. ents wore American um orm was engaged about 20th Decem er 1s oppon d b him 

wi_th German parachute overalls, s~m~ of, them wh~ :~r~t~i~~;; ,. I r th 
said "that they belonged to the First , or th~ . 0 · ffidavit of the 
' Panzer' Division". The second case was contamed 1_n an a . 1 H •d 

· v·dence 10 the tna • e ai 
accused Kocherscheid, who el~ted not to give e I d of hi men 
in his affidavit that during the attack on Malmedy ~e an /;~ when they 
were engaged in a reconnaisance mission in Amencan um ° K h cheid 

• Tt police sergeant oc er ' were approached by an Amencan m1 1 ary i h t at the 
fearing that they would be recognised, fired se era 0 

sergeant. 
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~urrender. he would be guilty of a violation of the customary rules of a 
,, arfare. 

The Coun· finding of guilty in the Davisian case and of not guilty in 
the Empire Dall'n ca e a re in line with the rules of surrender stated by the 
naval expert . The Davisian, after a day attack, stopped, hoisted a reply 
pennant and the crew took to the lifeboats. (The Court appeared to have 
disbelieved the accu ed' evidence that some of the crew of the Davisian were 
run ning towa rd the gun .) The Empire Dawn, after a night attack did not 
top, did not switch on her light and the evidence about the sign;ls given 

by mean of a torch wa open to doubt. The Court thus seemed to have held 
that there were generally recogni ed rules as to what constituted surrender at 
ea and that a wa r crime was committed if the attacking vessel continued 

her attack after her opponent ha communicated her surrender in accordance 
witb the e rule . The D efence of operational necessity did not avail the 
accu ed in this ca e. 

5. CORROBORATED EVIDE CE OF AN ABSENT WITNESS 

The . Prosecut ion' ca e with regard to the third charge rested on the 
affidavit of one of the survivo rs ad mitted as evidence by the Court. 

On the ninth day of the hearing, the President stated that it had now 
become clear !hat the attendance of that witness could not be procured. 
The C~JUrt de~1ded that ubject to anything the Prosecutor may have to say, 
th~y did n_ot •~1sh to hear any further evidence on that charge. The Prosecutor 
a ~d that m view of the fact that the third charge rested on uncorroborated 

e~1dence of ?ne ab ent witnes , and in view of the gravity of the charge, he 
did not feel 1t proper to pre that charge any further. 

CASE No. 56 

TRlAL OF OTTO SKORZENY AND OTHERS 

GE E RAL MILIT RY GOVERNMENT COURT OF THE U.S. ZONE OF GERMANY 

18TH AUGUST TO 9TH SEPTEMBER, 1947 

A. OUTLINE OF THE PROCEEDINGS 

The ten accused involved in this trial were all officers in the 150th Panzer 
Brig~~e c_om~anded by the accused Skorzeny. They were charged with 
part1c1pa~mg _in the im~roper use of American uniforms by entering into 
combat disguised therewith and treacherously firing upon and killing members 
of t?~ ar~ed _ forces of the United States. They were also charged with 
part1c1pat~on m wrongfully obtaining from a prisoner-of-war camp United 
States uniforms and Red Cross parcels consigned to American prisoners 
of war. 
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In October, 1944, the accused Colonel Otto Skorzeny had an intervie 
with Hitler. Hitler knew Skorzeny persona y from his successful exploit 
in liberating Mussolini and commissioned him to organi e a special ta k 
fo rce for the planned Ardennes offensive. This pecial force wa to infil~rate 
through the American lines in American uniform a?d to capture P_CC1fied 
objectives in the rear of the enemy. The German High Command dlfected 
all army groups to seek volunteers who spoke Engli h for :-. ecret a i~ment. 
These volunteers were concentrated in a training centre _where ~ ~1al ta k 
force called the 150th Brigade was formed. It wa furm bed with }~ep and 
other American vehicles, part of their weapon and ammurut1on wa 
American and the members were issued with American document . 1:hey 
received training in English , American ma nneri m , dri~ing of American 
vehicles, and the use of American weapon . The Chief-of-Staff f ~he 
German Prisoner-of-War Bureau was approached by Skorze~y to fu r_m h 
the Brigade with American uniforms. The e uniform w7re mamly o~tamed 
from booty dumps and warehouses, but some were obtamed from pn oner­
of-war camps where they were taken from the pri oner on ~rder . fro':1 
two of the accused. Some Red Cross parcel were al o obtamed m thi 

manner. 

The accused Skorzeny took over the command of the brigade n 
14th December. On the 16th December the Ardenne offensive began: The 
objectives of the three combat groups into which the brigade ' . a di ided 
were the three Maas bridges at Angier, Amee and Huy re pectively. The 
men were dressed in American uniforms and wore German parachute overall 
over these uniforms. Their orders were to follow the pearhead of the t~ree 
panzer divisions to which they were attached and a oon a t~e me~ an 
lines were pierced they were to discard their overall and, dre ed 10 . men an 
Uru.fiorms make for f e three bridges. They were in tructed to a~oid _co~t 1 

· ' · · h. th ob1ect1 e with enemy troops a_.d if possible to avoid combat m reac mg _ _ e!r , · 
The piercing of the enemy lines by the S.S. Armoured Divt 100 ' al n ~ 
successful and on 18th December S orzeny decided to aband~n tbe P ~n h 
taking th~ three Maas bridges and put hi brigade at the di po al di e 
commander of the S.S. corps to which it had been attached to bMe ul e da 

. · ,-. · · n to attack toward a me · infantry. He was given an m1antry mi SJO < k • brigade 
During this attack several witnesse~ saw me~ber . f S or::ci a G rma~ 
including two of the accused, weanng American unif~~m . luded nly 
parachute combination in operational area , but the evi en e m 
two cases of fighting in American uniform. 

, . .6 d h t ·n fight ing in whi h he 
ln the first case Lieutenant O Neil test1 e t a 1 . ·r 

· ' h. ent wore American um rm 
was engaged about 20th December ts oppon · tu d b him 
with German parachute overalls, s~m~ of, them ;ho '~~~t ~itl;; •, or the 
said " that they belonged to the FirSt or t ~ d • an affidavit of the 
• Panzer ' Division " The second case wa contame 1!°1 . H. ·ct 

· · ·ctence m the tnal e 1 
accused Kocherscheid, who elected not to give evt e ~f hi men 
in his affidavit that during ~he "attac~ ~n ~al~ed~r~::"!nif~;m when the 
were engaged in a reconna1sance Dll~~on m _me er eant Kocherscheid . 
were approached by an American military policed g i" hot at the 
fearing that they would be recognised fir severa 
sergeant. 
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Skorzeny's brigade wa relieved by other troops on 28th Dec be 
wa subsequently di banded. · em r and 

II accu ed were acquitted of all charges. 

B. OTES ON THE CASE 

I. THE USE OF E EMY UNIFORMS, INSIGNIA, ETC. 

It is a genera lly recognised rule that the belligerents are allowed to employ 
ru es of _war or tratagems during battles. A ruse of war is defined b 
9~pen:mm-Lauter~acht (International Law, Vol. ll, paragraph 163) as ~ 
mj : e~. employed Ill th,~ interest of mjlitary operations for the purpose of 

a m? the ~nem_y • When contemplating whether the wearin of 
~~emy u~fo rms is 0 ~ is not _a legal ruse of war, one must distinguish bet!een 

ot~e~s~h~n e;;t~I 1 ~~:~i~~- m actual fighting and such use during operatioos 

On the use of enemy uniforms during actual fighting the Jaw is clear 
~a~te~pachdt says: '.' As regards the use of the national flag the military· 
ms1grua an the u01forms of the h ' . . . _ . enemy, t eory and practice are unanimous 
~n pro~1b1tmg _su~h use during actual attack and defence since the rinci le 
~s c;ns1dere_d mv1olabl~ th~t during actual fighting belligerent forc~s ou~t 
o e certain of who is friend and who is foe ,, Th D fi . 

~~j~~~:~:;~t~J~;a::~e: h;i ~he k 150th Bdri~ade had i~st_ruc~ion~ ;~c:~a~~~~!i~ 
h ar ness an m enemy uruforms but as soon as 

tunedyerwtehre_ dettected,I they were to discard their American un,iforms and fight 
e1r rue co ours. 

O_n t~e u e of ene!11y uniforms other than in actual fighting the law is 
~:~~~~~taS~me wnters hold the_ view that until the actual fi~hting starts 
think n s may use enem~ uniforms as a legitimate ruse of war others 

that the use of enemy uniforms is illegal even before the actual' attack. 

Lawrence (International Lai 445) h . 
that " troops b I h ~• p. ~ays t at the rule 1s generally accepted 

. may e c ot ed m the umform of the enemy in order to cree 
~hn;;cogn~sed or unmole_st:d i~to his position, but during the actual confli~ 
they :~!ut~~~ r some d1stmct1ve badge to mark them off from the soldiers 

to \t:, :~ (~;e~tis~ _on International Law, eighth edition, p. 537) holds it 
order t ec yf egit1~ate to use the distinctive emblem of an ~nemy in 

o escape rom h1m or draw hjs forces into action " . 

Spajght (War Rights on Land 1911 10 • 
expressed above H h' ' ~- . 5) disagrees with tho views 
d.. _ f _ · e argues t at there 1s Little virtue in discarding the 

1sgu1se a ter Jt has served its pu . d . . . rpose, 1.e. to ece1ve the enemy " If it is 
~~~pe_r to wear the ene_my's_ uniform in a pitched battle it mus"t surely be 
of anJs ',~proper to deceive him by wearing it up to the first shot or clash 
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Lauterpacht observes (International Law, Vol. II p. 335, note 1) that 
before the second World War " the number of writers who con idered it 
illegal to make use of the enemy flag, ensigns and uniform , even before the 
actual attack, was becoming larger ". 

Article23 of the Annex of the Hague Convention, o. IV, 1907, ay : " In 
additjon to the prohibitions provided by special conventions it i e pecially 
forbidden . .. (f) to make improper use of a flag of truce, of the national 
flag, or of the military insignia or uniform of the enemy, as well a the 
<.i 13.inctive badges of the Geneva Convention " . Th is doe not carry the 
law on the point any further since it does not generally prohibit the u e of 
enemy unjforms, but only the improper use, and as Profe or Lauterpacht 
points out, it leaves the question what uses are proper and what are 
improper, open. 

Wheaton (International Law, Vol. II, sixth edition, p. 753 , point out that 
Article 23(/) by no means settles the question, and adds that " each ca emu t 
necessarily be judged on its merit, and determined conformably to the ba i 
principles of war law, special regard being paid to the element of bona fides'. 
(As an example for a bona fides use of enemy uniform , he give the ca e 
where no other uniforms are available to the belligerent army.) 

Paragraph 43 of the Field Manual published by the War Department 
United States Army, on 1st October, 1940, under the tjtle ' Rules of Land 
Warfare ", says : " National flags, insignias and uniforms a a ruse- in practice 
it has been authorised to make use of these as a ruse. The fo regoing rule 
(Art icle 23 of the Annex of the IVth Hague Convention), doe not prohibit 
uch use, but does prohibit their improper use. It is certai nly forbidden t 

make use of them during a combat. Before opening fire upon the enem , 
they must be discarded ". The American Soldiers' Handbook, wruch wa 
quoted by Defence Counsel, says: " The use of the enemy fl ag, in ignia and 
uniform is permitted under some circumstances. They are not to be u ed 
during actual fighting, and if used in order to approach the enemy without 
drawing fire, should be thrown away or removed as soon a fighti ng begin ·•. 

The procedure applicable in this case djd not require that the Court ma e 
fi ndings other than those of guilty or not guilty. Consequent! no Ii 
conclusion can be drawn from the acquittal of all accu ed, but if the tw 
above-mentioned American publications contain correct statement of inter­
national law, as it stands today, they djspose of the whole ca e for the 
Prosecution, apart from the two instances of use of American uniform during 
actual fighting. 

The first case, that of Lieutenant O'Neil, has to be di regarded a the 
evidence does not seem to disclose with sufficient certainty the connection 
between the men dressed in American uniform whom Lieutenant ff eil 
captured and the 150th Brigade. In the second instance, the ca e of the 
accused Kocherscheid who in an affidavit admitted that he fired on an 
American military police sergeant when dressed in American uniform. the 
accused stated in his affidavit that he fired several shots at the ergeant but 
there was no evidence to show that he killed or even wounded rum a wa 
alleged in the charge. 
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2. ESPIONAGE 

Two Counsel in defence of the accused Kocherscheid, argued that he was 
on an espionage mission in " no man's land " when he met the military 
police sergeant. He believed, on reasonable grounds, that he and his men 
were discovered and hot at the military police sergeant to protect his own 
life and the lives of his men. Counsel argued that as he returned from the 
espionage mission to his own lines he was protected by Article 31 of the 
Hague Convention and could therefore not be punished afterwards for his 
acts as a spy. 

Article 29 of the Annex to the Hague Convention, 18th October, 1907, 
defines espionage as the "act of a soldier or other individual who 
clandestinely or under fa lse pretences seeks to obtain information con­
cerning one belligerent in the zone of belligerent operations with the 
intention of communicating it to the other belligerent". According to 
Article 31 of the same Convention, a spy who is not captured in the act 
but rejoins the army to which he belongs and is subsequently captured 
by the enemy, cannot be punished for his previous espionage but must 
be treated as a prisoner of war. 

The argument put forward by Defence Counsel appears to be unsound. 
Article 31 gives immunity to a spy who returns to his lines in so far as he 
cannot be punished as a spy. The accused in this case, however, were not 
tried as spies but were tried for a violation of the laws and usages of war 
a lleged to have been committed by entering combat in enemy uniforms. 
Articles 29- 31 of the Hague Convention have therefore no application in 
this case and it would appear that the accused Kocherscheid's acquittal was 
based on lack of ufficient evidence, as he did not give evidence at the trial 
and the Prosecution's case res~ed entirely on his pre-trial affidavit. 

3. THE TAKI G OF UN IFORMS, INSIGNIA, ETC., FROM PRISONERS OF WAR 

Article 6 of the Geneva (Prisoner-of-War) Convention, 1929, provides that: 
" All effects and objects of personal use, except arms, military equipment 
and military papers, shall remain in the possession of prisoners of war .... " 
The taking of uniforms of prisoners of war is therefore a violation of the 
Geneva Convention. 

Article 37 of the same Convention states that: " Prisoners of war shall be 
allowed individually to receive parcels by mail containing food and other 
articles intended for consumption or clothing. Packages should be delivered 
to the addres ees and a receipt given". To appropriate such packages before 
they reach their addressees is therefore also a violation of the Geneva 
Convention. 

As mentioned above, the Court had not to giv,e any reasons for their 
findings, but it is possible that having acquitted the accused of the main 
charge the Court applied the maxim de minimis non curat lex, also acquitting 
the accused of what were lesser violations of the Geneva Convention 
(cf. Vol. III, p. 70, of this series). 
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L A W R E PORTS OF TRIALS 

O F W AR CRIMINALS 

SELECTED AND PREPARED 

BY THE UNITED ATIONS WAR CRrhfES 

COMMlSSIO 

One of the aims of this series of Reports is to relate in summary 
form the course of the most important of the proceedings taken 
against persons accused of committing war crimes during the Second 
World War, apart from the major war criminals tried by the 

uremberg and Tokyo International Military Tribunals, but 
including those tried by United States Military Tribunals at 
Nuremberg. Of necessity, the trials reported in these volumes 

are examples only, since the trials conducted before the ·various 

Allied Courts number well over a thousand. The trials selected 
for reporting, however, are those which are thought to be of the 
greatest interest legally and in which important points of municipal 
and international law arose and were settled. 

Each report, however, contains not only the outline of the 
proceedings in the trial under review, but also, in a separate section 

headed " Notes on the Case ", such comments of an explanatory 
nature on the legal matters arising in that trial as it has been 
thought useful to include. These notes provide also, at suitable 
points, general summaries a~d analyses of the decisions of the 
courts on specific points of law derived primarily from a study of 
relevant trials already reported upon in the series. Furthermore, 
the volumes include, where necessary, Annexes on municipal war 
crimes laws, their aim being to explain th.e law on such matters as 
the legal basis and jurisdiction, composition and rules of procedure 

on the war crime courts of those countries before whose courts the 
trials reported upon in the various volumes we.re held. 

Finally, each volume includes a Foreword by Lord Wright of 
D urley, Chairman of the United Nations War Crimes Commission. 
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FOREWORD 

This volume contains two very important trials which have been held 
under the" Subsequent Proceedings" at Nuremberg. One is the Krupp case, 
in which the defendants were the directors and managers of that world­
famous organisation, and the other concerns the great chemical combine, 
LG. Farben. In both cases the operations of the respective concerns were 
not limited specifically to war production, but that did form a great part of 
their output and held a foremost role in the trials. Both cases involved the 
fundamental questions of the nature of crimes against peace and the nature 
of crimes of economic spoliation. Crimes against peace will be more 
fully examined and dealt with in Volumes XIJI- XV of this series in 
which it will be sought to determine the essential character of these crime 
as conceived in the international law of war. Crimes concerning property 
however, have been more fully dealt witti in the Note prepared by Mr. 
Brand, which appears on pages 159- 66. He bas sought to achieve in summary 
form an epitome of the main ideas which underlie this concept of war 
crimes, having regard to what happened in the la t war. The summary i 
not limited to the two reports in this volume, but covers cases in the earlier 
Volume IX in which this topic and its various ramifications were dealt 
with and explored. 

It is well known that the German war system depended e entially on 
exploitation by the Germans of the industrial resources and the production 
of the occupied countries. Closely associated with that wa the use of 
what has been called slave labour, that is either the labour of deportee 
from occupied countries or the labour of the inhabitants tbemselve in 
those countries. Without the command and the ability to employ all 
these enormous resources of material and manpower it i , I think, clea r 
that the German war effort could not have been continued a it was. In 
the same way the Germans were to a large extent fed by the agricultura l 
products taken from the occupied countries. In a sense this economic 
exploitation as a system may appear to have been something novel in the 
history of war, and it therefore has called for special treatment in the e 
volumes which seek to explain the various trials which have been held in 
respect of that particular crime. Jt would, however, be incorrect to refer 
to it as novel. It is certainly implicit in the Hague Convention o. IV of 
1907 which deals not only with the specific beading of pillage, but also what 
is even more important with the protection of property rights of the 
inhabitants of occupied countries, and protects them against being made 
use of by the occupying power except in so far as is necessary for purposes 
of the occupying army in connection with expenses of the actual occupation, 
and subject always to the capacity of the occupied country. The Articles I 
have referred to are Articles 46, 47, 52 and 53. As a striking illustration 
of the scope of what was done, I may refer to the system of stripping an 
occupied country of its resources both in raw materials and in machinery 
and equipment, and sending them to Germany to strengthen the belligerent 
power to the detriment of the defence and resistance of the Allied nations. 

vii 
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I cannot here develop the e topics at any greater length. I am content to 
refer to Mr. Brand' ynop i , a nd to the Articles of the Hague Convention 
a refuti ng the idea that crimes of this type were not sufficiently dealt with 
in the code of wa r crimes. I need not observe that " pillage " in the o1d 
en e, that i to ay theft by individual soldiers of the personal property of 

individual inhabitant , tho ugh it remains and must remain a war crime, 
i only a very minor portion of the war crimes which come under this 
heading. 

I must, before I conclude thi Foreword, refer to another matter which 
i of an ent irely di ffe rent ubject-matter and which I think requires some 
di u ion here. Thi volume of the series of war crime trials which the 
Commi sion has been p ubl i hing represents the completion of two-thirds 
of the total publ ication. At an early stage I attempted to explain in brief 
the purpo e, cope and the method of these reports and I find that that has 
been widely under tood in many quarters. I may refer to an intelligent, 

mpathetic and accura te review of Volume I which was printed in the 
American Journal of International Lall', No. 42, of April, 1948. That 
re iew was by Profe or Willa rd B. Cowles, Professor of Law in the 

nive r ity of ebra ka. He was in a position to understand what the 
Commis ion was attempti ng to do in these reports, since he a ttended 
meeting of the Commi ion fo r a time as a member of the United States 
delegation. Profe or Cowie hows an understanding and knowledge of 
the report , and of the di ffic ulties which have faced those who have planned 
and carried out the cheme. One great difficulty arises from the nature of 
the material which were alone ava ilable for the preparation of the reports. 
I wi ll take the opportu nity, in order to dispel certain misapprehensions on 
thi poi nt, to explain what tho e materials have been. 

The report on Briti h tria l have been written after a study of the 
verba im tran cripts of the trial involved. In the report of a Canadian 
trial in Volume lV and in the reports on Polish trials which have appeared 
a nd wi ll appea r in Volume VII and in a later volume, the complete transcript 
was al o a ailable, and , in the writing of the Australian reports which have 
appeared in Volume V and will appear in Volume XI, complete transcripts 
have been available wi th the exception that at times the arguments of 
coun el and the umming up of the Judge Advocate have been given in a 
ummari ed form. 

For the_ preparation of the United Sta tes tria l reports it has not a lways 
been ~o •~le to ecure full tran cripts, and certain of the American reports 
contained m the volume have, therefore, been based upon summaries 
fumi hed by the nited Sta te a uthorities. When reports have been based 
upon such u_mmarie , however, the fact has been noted in appropriate 
footnote , ~ htch have appeared on page 46 of Volume I (relating to the 
Hada~ ar t_n al) and on page S6 of Volume III (relating to four short reports 
a ppearing m that volume). 

In writing the French, orwegian and Dutch reports other problems 
have h~d to ~ faced . . o verbatim report is officially taken of Norwegian 
war crime tnals, a~d 1t ha not been possible for any such transcripts of 
French or Dutch tnal to be forwarded to the United Nations War Crimes 
Commission. Jt ha been nece ary, therefore, to write the Norwegian, 
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Dutch and French reports upon the basis of the indictments and reasoned 
judgments delivered in the trials dealt with. The Chinese tria l report 
which will appear in a later volume of these reports ha similarly had to be 
based upon the judgment delivered in the trial. 

A difficulty of another kind has been met with in the writing of the 
" Subsequent Proceedings " trials held before United States Milita ry 
Tribunals in Nuremberg. Here the available material has been too great 
to permit of an exhaustive treatment within the time limits set down by the 
trust under which the Law Reporting has been carried on. Most of the 
" Subsequent Proceedings " trials have occupied a time which is a lmost 
comparable with the duration of the trial held before the International 
Military Tribunal itself, and the resulting transcripts have been corres­
pondingly voluminous. Reports of the eight " Subsequent Proceedings " 
trials which have been dealt with and will be reported in these volume 
have therefore been based upon a thorough study of the indictment and 
judgment in the respective trials and of the speeches and brief: of the 
prosecuting and defence counsel. The pressure of time has prevented a 
complete reading of the oral and documentary evidence admitted at the 
trials, and the summary of evidence which appears in each of the reports 
has been condensed from the judgment of the court. lt is thought that, 
once this fact has been made clear, the reports will retain their usefulne 
from the historical point of view, while from the point of view of building 
up a jurisprudence of war crimes law it is entirely in order, and in fact 
essential, to accept the view taken by the Tribunal it elf of the fact befo re 

. it, because these were the facts to which the Tribunal intended it tatements 
of law to relate. 

The United States authorities in Nuremberg are them elve planning to 
establish a series of volumes dealing in rather more detail with each of the 
" Subsequent Proceedint s " trials. With greater resource at their comm.and 
they will be able to devote a volume or more to each trial and to pro ide a 
selection of the oral and documentary evidence put before the Court in 
each of these trials and a selection of the arguments of coun el , in addition 
to reprinting the indictment and the judgment in its entirety in each ca e. 

I may add that the trials on which the reports appearing in our volume 
have been based have varied greatly in the amount of legal a rgument put 
forward in the course of their proceedings, and in their overall legal intere t ; 
consequently the reports themselves vary considerably in length. It would 
be unfair, for instance, to expect all British trials to conta in the same amount 
of legal debate as did the Belsen Trial, an early Briti h trial in which many 
fundamental issues were raised and debated, thus rendering unnecessa ry a 
similar length of discussion in individual subsequent British tria ls. 

Of the two reports in the present volume, Mr. Aars Rynning has been 
responsible for the drafting of the outlines of indictments and evidence, 
and has shared with Mr. Brand the task of arranging the legal matter 
contained in the judgments delivered. Mr. Brand, as Editor of the series, 
has written the notes on the two cases. 

WRIGHT. 

London, December, 1948. 
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CASE No. 57. 

THE I.G. F ARBE 1 TRIAL 

TRIAL OF CARL KRAUCH A D TWE TY-TWO OTHERS 

NlTED STATES MILITARY TRIB AL, N REMBERG, 

14TH AUGL'.ST, 1947- 29TH J LY, 1948 

Liability for Crimes against Peace, War Crimes Crimes 
against Humanity and Membership of Criminal Organisa­
tions of leading German lndustriali. rs. 

Carl Krauch and the twenty-two others indicted in this trial 
were all officials of l.G. Farben Jndustrie A.G. (lnteressen­
Gemeinschaft Farbenindustrie Aktiengesellschaft). The 
l.G. Farbenindustrie A.G. it elf was not indicted in this 
trial, but it was alleged by the Prosecution that Carl 
Krauch and the other twenty-two accused ' acting through 
the instrumentality of Farben and otherwise " had during 
a period of years preceding 8th May, 1945, committed 
Crimes against Peace, War Crimes and Crimes again t 
Humanity and participated in a common plan or con­
spiracy to commit these Crimes-all as defined in Control 
Council Law No. 10. These crimes were said to include 
planning, preparation, initiation and waging wars of 
aggression and invasions of other countries, as a result of 
which incalculable destruction was wrought throughout 
the world, millions of people were killed and many 
millions suffered, deportation to slave labour of members 
of the civilian population of the invaded countries and 
the enslavement, ill-treatment, terrorisation, torture and 
murder of numerous persons, including German nationals 
as well as foreign nationals ; plunder and spoliation of 
public and private property in the invaded countries 
pursuant to deliberate plans and policies, intended not 
only to strengthen Germany in launching its invasions 
and waging its aggressive wars and secure the permanent 
economic domination by Germany of the continent of 
Europe, but also to expand the private empire of the 
accused ; as well as other crimes such as the production 
and supply of poison gas for experimental purposes on 
and the extermination of concentration camp inmates, the 
supply of Farben drugs for experiments on such inmates, 
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parti ipatjon in the Reich Slave Labour programme, the 
emplo ment of forced labour, concentration camp inmates 
and pri oner of war in work having a direct relation to 
war " ork and under inhuman conditions, membership of 
criminal organi ation , etc. 

One of the accu ed, Brueggemann, was found unfit to stand 
tria I. 

11 of the accu ed were _ found_ not gui~ty in so far as they 
had been charged with Cnmes agamst Peace and with 
participation in the conspiracy (Count I and V). 

Th . accu ed Schneider and the two others were also acquitted 
(11. ~ far a they had been charged with membership of a 
cnmmal organi ation (the S.S.) under Count IV. 

Krauch a_nd thirteen of the other accused were acquitted on 
a ll pomt . c~arged against them under Count II (Plunder 
and Spoltat1on)_ whereas Schmitz and seven others were 
partly found guilty and partly not guilty under this Count. 

A to Count l JI (Pa rticipation in the Slave Labour Programme, 
etc.) none of the accu e~ wer~ ~ound guilty in so far as 
they ha~ been charged with cnmmal responsibility for the 
production_ and upply of poison gas and drugs to the 
con_centrat1011 camp , whereas Krauch and four others of 
the accu ed were fo und guilty of the charges alleging the 
employme~t of prisoner of war, forced labour and 
~oncentrat1on _c~ mp inmates in illegal work and under 
inh ui:nan cond1t10n : The remainder of the accused were 
acq uitted on all pomts charged against them under this 
Count. 

Thet~b;;teen co~vict~d , including Carl Krauch, were sentenced 
rm of impn onment ranging from seven to one and 

a hal f ear . , 

In its Judgment the Tribunal dealt with a number of legal 
queSti0n a et out in the report. 

I 
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A. OUTLINE OF THE PROCEEDINGS 

) . THE COURT 

The Court before which this trial was held was a United States Military 
Tribunal set up under the authority of Law No. 10 of the Allied Control 
Council for Germany, and Ordinance No. 7 of the Military Go ernment of 
the United States Zone of Germany.(1 

2. THE INDICTMENT 

The accysed, whose names appeared in the JndictmJ"t, were the following: 
Carl Krauch..>' Hermann Schmitz, G or von Schnitzler, Fritz GaJ~W ki , 
Heinrich Hoerlein, Augu t von Knienem, Fritz ter Meer, Chri tian Schneider, 
Otto Ambros, Max Brueggemann,(2) Ernst Buergin, Heinrich. Buetefisch, 
Paul Haefliger, Max llgner, Friedrich Jaenne, Han uehne, Carl 
Lautenschlaeger, Wilhelm Mann , Heinrich O ter, Karl Wur ter,_ Walter 
Duerrfeld, Heinrich Gattintau, Erich VO der Heyde and Han Kugler. 

The Indictment filed against the tw nty-three accu ed made detailed 
allegations which were arranged under five counts, charging all or ome f 
the accused respectivdy with the commission of Crime again t Peace, 
War Crimes, Crimes against Humanity a d Member hip of an Organisation 
declared criminal by the lnter ational Military Tribunal at uremberg 
(the S.S.). The individual counts may be summarized in the following way : 

Count I 
Count I con ists of eighty-five paragraph . The criminal charge i 

contained in paragraphs one, two and eighty-five, which read a foUow : 
"(I) All of the defendants, acti g through the in trumentality of 

Farben and otherwise., with divers ther per on during a period of 
years preceding 8th May, 1945, participated in the planning, preparati n, 
initiation, and waging of wars of aggres ion and inva ions of other 
countries, which wars of aggres ion and inva ions were al o in violation 
of international laws and treaties. All of the defendant held high 
positions in the financial , industrial and economic life of Germany and 
committed these crimes against Peace, a defined by Article II of 
Control Council Law No. 10, in that they were principal in , acce sorie 
to, ordered, abetted, took a consenting part in, were connected , ith 
plans and enterprises involving, and were member of organi ation or 
groups, including Farben, which were connected with the commi ion 
of said crimes. " 

"(2) The invasions and wars of aggres ion referred to in the 
preceding paragraph were as follows: again t Austria, I t March, 
1937; against Czechoslovakia, 1st October, 1938 and 15th March, 
1939 ; against Poland, I t September, 1939 ; against the United 
Kingdom and France, 3rd September, 1939 ; against Denmark and 
Norway, 9th April, 1940; against Belgium, the Netherlands and 

(1) For a general account of the ~ nited States Law and P'?l~tice regarding war crime 
trials held before Military Commissions and Tnbunals and Military Government Coun , 
see Vol. III of this series, pp. 103- 120. 

(2) The accused Brueggemann was by decision of the Tribunal during the arraignment 
severed from the case and ordered to be held subject to subsequent proceedings, upon a 
showing that he was physically unable to stand trial. 
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Luxembourg, 10th May, 1940 ; against Yugoslavia and Greece, 6th 
April, 1941; again t the U.S.S.R. , 22nd June, 1941, and against the 

nited State of America, 11th December, 1941." 
" ( 5) The acts and conduct set forth in this count were committed 

by the defendant unlawfully, wilfully and knowingly, and constitute 
violations of international laws, treaties, agreements and assurances, 
and of Article ll of Control Council Law No. 10." 

Count JI 

Under Count II of the Indictment all of the accused were charged with 
the commi ion of War Crime and Crimes against Humanity. It was 
alleged by the Prosecution that War Crimes and Crimes against Humanity, 
as defined by Control Council Law No. 10, had been committed in that the 
accu ed, during the period from 12th March, 1938 to 8th May, 1945, acting 
through the instrumentality of Farben, participated in " the plunder of 
public and private property, exploitation, spoliation, and other offences 
again t property, in countrie and territories which came under the belligerent 
occupation of Germany in the cour e of its invasions and aggressive wars." 
The charge recites that the particulars set forth constitute " violations of 
the law and customs of war," of international treaties and conventions, 
including Articles 46- 56, inclusive, of the Hague Regulations of 1907, of 
the general principle of criminal law as derived from the criminal laws of 
all civilized nation , of the internal penal laws of the countries in which 
uch crimes were committed, and of Article II of Control Council Law 

0 . 10." 

The Indictment charge that the act were committed unlawfully, wilfully, 
and knowingly and that the accu ed were crimi ally responsible "in that 
they were principal in, acce ories to, ordered, abetted, took a consenting 
part in , were connected with plans and enterprises involving, and were 
members of organisation or groups, including Farben, which were connected 
with the commis ion of aid crime ." 

The Indictment further alleged: " Farben marched with the Wehrmacht 
and played a maj?r role in Ge~many 's programme for acquisition by 
conque-t. It u ed its expert technical knowledge and resources to plunder 
and exploit the chemical and related industries of Europe, to enrich itself 
from unlawful acquisi tion , to trengthen the German war machine and to 
as ure the ubj~gation ?f the _c~~quered countries to the German economy. 
To that end 1t conceived, m1t1ated and prepa ed detailed plans for the 
acquisition by it, with the aid of German mili tary force, of the chemical 
industries of Au tria, zechoslovakia, Poland, Norway, France, 
Russia, and oth~r. coun trie . " The particulars of the alleged acts of 
plunder and pohat1on are then enumerated in sub-paragraphs. 

Count 111 

C?unt II l charges the accu ed! individually, collectively, and through 
the instrumentality of Farben, wnh the commi sion of War Crimes and 
Crimes again t Humanity a defined by Article ·u of Control Council Law 
!'lo. 10. ft was alleged by th~ Pros'!cution that the accused participated 
m the en lavement and deportation to slave labour of the civilian population 
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of territory under the belligerent occupation or other-:vise cont~olled . by 
Germany ; the enslavement of concentration camp mm~tes, mcludmg 
Germans ; and the use of prisoners of war in war operations and work 
having a direct relation to war operations. It was further alleged that 
enslaved persons were mistreated, terrorised, tortured and murdered. . 

The general charge is followed by a statement of particulars, consisting 
of twenty-two numbered paragraphs. From these. it ap~rs that, to 
sustain this Count of the Indictment the Prosecution rehed upon four 
groups of alleged facts characterised ~s foll~ws : (a) the role of F~rben in 
the slave labour programme of the Third Reich ; (b) the use of p01son ~as, 
supplied by Farben, in the extermination of in~at~s of co~centratio~ 
camps ; (c) the supplying of Farben drugs for cnmmal med1ca~ experi­
mentation upon enslaved persons, and (d) the unlawful and mh~man 
practices of the accused in connection with Farben 's plant at Auschwitz. 

These acts and conduct of the accused were alleged to have been committed 
uniawfully, wilfully, and knowingly and to constitute violations of inter­
national conventions, particularly of Articles 3, 4, 5, 6, 7, 14, I 8, 23, 43, 
46 and 52 of the Hague Regulations, 1907, and of Articles 2, 3, 4, 6, 9- 15, 
23, 25, 27-34, 36-48, 50, 51, 54, 56, 57, 60, 62, 63, 65-68 and 76 of the 
Prisoner of War Convention (Geneva, 1929), of the laws and customs of 
war, of the general principles of criminal law as deri~ed from the cri!°inal 
laws of the countries in which such crimes were committed, and of Article ll 
of Control Council Law No. IO. 

Count IV 
Count IV charges the accused Schneider, Buetefisch and von ·der Heyde 

with membership, subsequent to 1st September, 1939, in Die Schutzstaffeln 
der Nationalsozialistischen Deutschen Arbeiterpartei (commonly known as 
the " S.S."), declared to be criminal by the lnternati?nal Military Tribunal, 
and Paragraph I (d) of Article 11 of Control Council Law o. 10. 

Count V 
Count V is predicated on the acts set fort~ in Counts _I, II and III, and 

charged all the accused, acting t~roug~ the mstrumentahty of _Farben ~nd 
otherwise with having together with diverse other persons, dunng a ~nod 
of years 'preceding 8th May, 1945, parti_cipated as l~ders, orgam er , 
instigators and accomplices !n the fo~~lat1on and execut1~n _of a com~on 
plan or conspiracy to commit or which ~vol_ved the com~1ss1on of Cr!mes 
against Peace (including the acts ~onst1tutmg_ War Cnmes and Cr~me 
against Humanity, which were committed as an ~ntegral part of such Cnmes 
against Peace) as defined by Control Council Law o. 10, a~d were 
individually responsible for their own acts and for all acts _committed by 
any persons in the execution of such ~ommon plan or conspiracy. 

The acts and conduct of the accused set forth in Counts I, ll and Ill of 
this Indictment were said to form a part of the common plan or con­
spiracy and all of the allegations made in these Counts were to be regarded 
as incorporated in Count V. 

3. PROGRESS OF THE TRJAL 

A copy of the Indictment in the German l~nguage was served upon each 
accused at least thirty days before the arraignment. All of the accu ed 
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entered a formal plea of not guilty in open court on h 
after the arraignment. t e 14th August, 1947, 

The trial itself opened on the 27th A 

:~~~~een~~f ~} ~h~:r::~ cr~~!g~~~:tla~~~st~s~i~::~t ;:c:sefci~~: ::: 

Ger':1a_n Bar. ln addition , the accused as a competent member~ of the 
spec1alt t of their own selection in the' field g;~up, ha~ the services of a 
expert accountants and an administrativ ? mternat10_nal l~w, several 
The proceedings were conducted b ~ a~s1stant to thetr chief counsel. 
Engli h and German langua e an/ SLmu tane~ms translatjon into the 
sten~graphically reported. / he trial ~ere d electrically recorded ~nd also 
heann~s before comm is ioners. A tot::e of for I 52 days, not ~ncluding 
affidavits, we re submitted in evidenc f h"6h384 documents, mcluding 
the Pro ecution and 4, I 02 b the ri ~ w IC _2,282 were submitted by 
tho e hea rd by the commis io:er \ence. Witnesses called, including 
by the Pro ecu tion and 102 b th' nDu~ ered 189. Of ~hese 87 were called 

d. Y e e1ence The offi I t . procee mgs compri ed J 5 638 . . . c1a ranscnpt of the 
Th ·ct , pages, not mcludmg the Judgment 

e ev1 ence was clo ed on 12th M J • 
Ju ne, 1948, the Pro ecution occupied ay, d 948. Between 2nd and 11th 
half day in oral a rgument. Each of o~e ay and the Defence six and a 
the court in hi s own behalf d t . e accused was allowed to address 

b · d an not on oath E h · • su m1tte on behalf of both sides. . x . aust1ve briefs were 

The Judgment was delivered d 
an sentences passed on 29th- 30th July, 1948. 

4. TH E EVIDENCE BEFORE THE TRIBUNAL 

(i) The position of the Accused 

Ambros, Otto : 

Prof~ sor of Chemistry. 1938- 1945 
C~mmn_iee, and Chemicals Committe _me~~er . of Vorstand, Technical 
m1ttee m the chemical field . 1 e ' chauman of three Farben com 
Pia t . I ct · , pant manager of eight f h -n s, me u mg Buna-Au chw·t . o t e most important 
Farben unit , including Fancolo~.z , member of control bodies in several 

Member of azi Party and G 
Leader ; special con ultant to ch::~~; iabour Front ; Military Economy 
ment, Four-Year Plan ; chief of ~search an~ Development Depart-
Warfare), Main Committ p Special Committee ,. C ,, (Che . I 
Offi h. ee on owder and Ex 1 . mica 

ce ; c ief of a number of u ·1 . h p os1ves, Armament Supply 
Industry. 01 s 10 t e Economic Group Chemical 

Buergin, Ernst : 

Electro-chemi t. 1938_ 1945 
attendant and member of Tech _m~mber of Vorstand ; 1937- 1945 guest 
Ce~tral Germany and mem b;:ca Commi!tee ; chief of Works Combine 
penods ; chief of the Bitterfeld a~~ ~e;1cals Committee during same 
Farben control groups in German o en pl~nts ; member of various 

Member of Nazi Party and G Y, Norway, Switzerland, and Spain. 
Lead~r ; collabora tor of Krauc~;~:n ;abour Front ; Military Economy 
techm~l committee for certain . t . e Four-Year Plan ; chairman of 
Chemical Industry. important products, Economic Group 
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Buetefisch, Heinrich : 

Doctor of Engineering (Physical-Chemical). 1934-1938 deputy member 
of Vorstand ; 1938-1945 full member of Vorstand ; 1933-1938 member of 
Working Committee; 1932-1938 guest attendant in Technical Committee ; 
1938-1945 member of Technical Committee ; 1938-1945 deputy chief of 
Sparte I (under Schneider) ; chief of the Leuna Works ; chairman or 
member of control groups of many Farben concerns in the fields of chemicals, 
explosives, mining, synthetics, etc. , in Germany, Poland, Austria, Czecho­
slovakia, Yugoslavia, Roumania and Hungary. 

Member of Himmler Circle of Friends ; member of Nazi Party a nd 
German Labour Front ; Lieutenant-Colonel of S.S. ; member of NSKK 
and NSFK ; member of National Socialist Bund of Technicians ; colla­
borator of Krauch in the Four-Year Plan ; Production Commissioner for 
Oil, Ministry of Armaments ; president of Technical Experts Committee, 
International Nitrogen Convention, etc. 

Duerrfeld, Walter: 

Doctor of Engineering. Not a member of the Vorstand nor of any 
committees ; 1932-1941 senior engineer of Leuna Works; 1941- 1944 
Prokurist of Farben (a position analogous to attorney-in-fact) and chief of 
construction and installation at the Auschwitz plant ; 1944-1945 director of 
Auschwitz plant. 

1937- 1945 member of the Nazi Party ; 1934-1945 member of German 
Labour Front ; 1932- 194S member of National Socialist Flying Corp 
(Captain 1943- 1945); 1944-1945 district chairman of Upper Sile ia, 
Economic Group Chemical Industry. 

Gajewski, Fritz : 

Ph.D. in chemistry. 1931- 1934 deputy member of Vorsta nd ; 1934-1 94-
full member of Vorsta nd ; 1929- 1938 member of Working Committee: 
1933- 1945 member of Central Committee; 1929- 1945 member of Technical 
Committee (first deputy chairman 1933- 1945) ; 1929- 1945 chief of Spa rte 
Ill ; 1931-1945 chief of Works Combine Berlin ; manager of Agfa plant ; 
member of board in numerous other subsidiaries and affiliates. 

Member of Nazi Party and German Labour Front · member of a tional 
Socialist Bund of German Technicians ; Military Economy Leader ; 
member of several scientific and economic groups. 

Gattineau, Heinrich : 
Lawyer. Not a member of the Vorstand but member of Vorstand 

Working Committee 1932- 1935 and of Farben 's South-east Europe Com­
mittee 1938-1945 ; 1934-1938 chief of Farben 's Political Economy 
Department ; officer or member of control groups in a dozen Farben 
units and subsidiaries in Germany and south-eastern Europe. 

1933-1934 Colonel in the S.A. ; 1935- 1945 member of Nazi Party · 
member of Council for Propaganda of German Economy; member of 
Committee for South-east Europe of the Economic Group Chemical 
Industry. 

B 

I 

' 

I 

. 

I 
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Haejfiger, Paul: 

A Swiss national ; acquired German citizenship in 1941 and relinquished 
it in 1946. 1926-193 deputy member of Yorstand ; 1938-1945 full 
member of Yorstand ; 1937- 1945 member of Commercial Committee; 
1938-1945 member of Chemical Committee; 1944-1945 vice-chairman 
and deputy chief for metal of Sales Combine Chemicals ; member of 
Farben' South-east Europe, Ea t Asia, and East Committees ; chairman 
or member of Control Groups in several Farben units, including concerns 
in Germany, Au tria Czecho lovakia, orway and Italy. 

Wa not a member of the azi Party. 

Von der Heyde, Erich : 

Doctor in agriculture. ever a member of the Yorstand or any com-
mittee ; 1939- 1945 " Handlung bevollmaechtigter" with Farben; 1936-
1940 attached to Farben 's Economic Policy Department, Berlin NW 7 ; 
193 - 1940 counter-intelligence agent for Berlin NW 7, and for a short 
period deputy to Schneider a chief of Farben 's Counter-Intelligence 
Branch, High Command of the Armed Forces. 

1937- 1945 member of azi Party ; 1934-1945 member of the Reiter 
(mounted) S.S. (Captain 1940- 1945) ; 1942-1945 attached to the Military 
Economy and Armament Office, German High Command. 

Hoerlein, Heinrich : 

Profe or of Chemi try. 1926-1931 deputy member of Yorstand ; 
1931 - 1?45 full member of Vor tand ; 1931- 1938 member of Working 
Committee ; 1933-1945 member of Central Committee; 1931- 1945 
member of Technical Committee ( econd deputy chairman 1933- 1945) ; 
1930- 1945 chai rman of Pharmaceutica l Committee ; manager of Elberfeld 
plant. 

Member of azi Party, ational Socialist Bund of German Technicians 
member of Reich Health Counci l ; officer or member of several scientifi~ 
bodie. 

llgner, Max : 

Doctor of Poli tical Science. 1934-1938 deputy member of Yorstand · 
1938-1?45 full member of Yorstand; 1933-1938 member of Workin~ 
Committee ; 1937- 1945 member of Commercial Committee · 1926-1945 
chief of Farben ' Berlin .W.7 office; chairman of South-east 'committee; 
manager of Schkopau Buna Work , deputy manager of Ammoniakwerk 
Mer e~urg_; officer or member of central groups of fourteen concerns in seven 
countnes, mcludmg American I.G. Chemical Corporation, New York. 

1937 member of azi Party ; Military Economy Leader ; chairman or 
member of seven advisory committees to the government. 

Jaehne, Friedrich : 

Dipl. Engineer. 1934-1938 deputy member of Yorstand ; 1938- 1945 
full memh<:r of Yorstand and member of Technical Committee (guest 
attendant sm~e 1926) ; 1938-1945 deputy chief of Works Combine Main 
Valley ; chamnan of the Farben Technical Commission ; chief of 
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engineering department of Hoechst plant ; member of control boards of 
several Farben units. 

Member of Nazi Party ; Military Economy Leader ; member of Greater 
Advisory Council, Reich Group Industry. 

Von Knieriem, August : 

Lawyer. 1926-1931 deputy member of Vorstand ; 1931- 19~5 full 
member of Vorstand, and occasional guest attendant at meetmgs of 
Aufsichtsrat · 1931- 1938 member of Working Committee ; 1938- 1945 
member of Central Committee ; 1931- 1945 guest attendant at meetings of 
Technical Committee ; 1933- 1945 chairman of Legal Committee and 
Patent Commission ; self-styled " principal attorney " of Farben ; member 
of board in several Farben units. . 

Member of Nazi Party, National Socialist Lawyer ' A sociation ; member 
of four committees and several sub-committees of Reich Group Industry 
dealing with law, patents, trade marks, market regulation, etc., member 
of a large number of professional association . 

Krauel, , Carl : 
Doctor of Natural Science, Professor of Chemistry. Member of Yorstand 

and of its Control Committee ; member and chairman of Aufsicht rat 
1940-1945 ; chief of Sparte I 1929- 1938; chief of Berlin Lia( on Office 
(YermittlungssteUe W) ; member of the board in a number of maJor Farben 
subsidiaries and affiliates, including the Ford Work at Cologne. 

In April , 1936, placed in charge of the Research and Development Depart­
ment for Raw Materials and Foreign Currency on Goering' talf · October, 
1936, in charge of Research and Development Depa rtment in the Office of 
German Raw Materials and Synthetics, under the Four-Year Plan ; July, 
1938- 1945, Plenipotentiary General for Special Questio~s of Chemical 
Production ; December, 1939, Commissioner for Economic Development 
under Four-Year Plan ; 1938- 1945 Military Economy Leader ; member 
of Directorate, Reich Research Council. 

1937 member of Nazi Party ; member of NSFK. 

Kuehne, Hans : 
Chemist. 1926-1945 member of Yorstand and of Working Commit~ee 

until 1938. 1925- 1945 member of Techniqil Committee ; 1933- 1945 chief 
of Works Combine Lower Rhine ; 1926-1945 member of Chemical 
Committee ; plant leader of Leverkusen plant ; officer or mem_ber ?f 
Aufsichtsrat in numerous Farben concerns within Germany and eight tn 

five other countries. 
Became a member of the Nazi Party in 1933 but was expelled shortly 

thereafter and not reinstated until 1937 ; member of groups in economic, 
commercial, and labour offices of the Reich and local Governments. 

Kugler, Hans : 
Doctor of Political Science. Not a member of the Yorstand ; I 928-1945 

Dokurist (with title of " Director ") ; 1933-1945 member of Commercial 
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Committee ; 1938-1945 member of Dyestuffs Application Committee; 
1934-1945 chief of Sales Department Dyestuffs for Hungary, Roumania, 
Yugoslavia , Czecho lovakia , Austria, Greece, Bulgaria, Turkey, the Near 
Eat, and Africa : 1939- 1945 member of Farben 's South-east Europe 
Committee ; 1942- 1944 member of Commercial Committee of Francolor, 
Pari . 

1939- 1945 member of Nazi Party. 

Lauten:JCh!aeger, Carl : 

Doctor of Medicine, Doctor of Chemical Engineering, Professor of Pharm­
acy, honorary senator(regent)of the University of Marburg, formerly scientific 
a i tant at the Phy iological Institute of the University of Heidelberg and 
at the Pharmacological ln titute of the University of Freiburg in Breisgau. 
1931- 193 deputy member of Vorstand ; 1938-1945 full member of Vor­
tand , member of Technical Committee, and chief of Works Combine 

Main Valley ; 1926- 1945 member of Pharmaceutical Committee. 

1938-1945 member of azi Party ; 1942- 1945 Military Economy Leader. 

Mann, Wilhelm : 

Commercial school graduate. 1931 - 1934 deputy member of Vorstand ; 
1934-1945 full member of Vor land ; 1931 - 1938 member of Working 
Committee ; 1937- 1945 member of Commercial Committee; 1931-1945 
chief of Sale Combine Pharmaceuticals; 1926- 1945 member of Farben 
Pharmaceu ticals Committee ; chairman of Ea t Asia Committee ; official 
or member of numerous control group in Farben concerns (including 
chairman hip in " DEGESCH "). 

Member of azi Party · member of S.A. with rank of lieutenant ; 
member of Greater Advisory Counci l, Reich Group Industry. 

Ter Meer, Frit: : 

Ph.D. in chemi try. 1926- 1945 member of Vorstand ; 1926- 1938 
member of Working Committee; 1933- 1945 member of Central Committee· 
1925- 19~5 member of Technica l Committee (chairman 1933- 1945) ; 1929~ 
1945 c_h1ef of Sparte JI · 1936-1945 technical representative on Dyestuffs 
Committee ; officer or member of control groups of numerous Farben 
unit , sub idiaries and affiliates, including Francolor, Paris. 

Member of 'azi Party ; Military Economy Leader · member of National 
Social_ist Bund of Gerr!1an Technicians ; member 'or Economic Group 
Chemical lndu try, holding several official positions and titles. 

Oster, Heinrich : 

Doctor of Philo ophy (chemi try). 1928-1931 deputy member of 
Vors~nd ; 1931 -:-- 1945 full member of Vorstand ; 1929- 1938 member of 
Workmg Committee; 1937- 1945 member of Commercial Committee· 
1930-_194? manag~r of itrogen Syndicate; chief of Farben's sale~ 
organisation for_ nitrogen and oil ; member of several control groups in 
Germany, Austria, orway and Yugoslavia. 

~ember of azi Party ; upporting member of S.S. Reitersturm (mounted 
unit). 
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Schmitz, Hermann: 

Commercial college graduate. 1925-1945 member of Vorstand; 1930-
1945 member of Central Committee; 1935-1945 chairman of Vorstand 
and guest attendant at meetings of Aufsichtsrat; 1929-1945 chairman of 
the board, LG. Chemie Basel, Switzerland; 1937- 1939 chairman of the 
board, American LG. Chemical Corp., New York; chairman of Aufsichtsrat, 
DAG (formerly Alfred Nobel & Co.) ; member of Aufsichtsrat, Friedrich 
Krupp A.G., Essen ; chairman or member of control groups in several 
other subsidiary and affiliated Farben concerns. 

1933 member of Reichstag ; chairman of the Currency Committee of -the 
Reichsbank · member or chairman of control groups in several financial 
institutions. ' Member of Committee of Experts on Raw Materials questions; 
member of Select Advisory Council, Reich Group Industry ; Military 
Economy Leader. 

Schneider, Christian : 

Chemist. 1928-1937 deputy member of Vorstand ; 1938-1945 full 
member of Vorstand and of Central Committee; 1937-1938 member of 
Working Committee ; 1929- 1938 guest attendant at meetings of Technical 
Committee full member 1938-1945; 1938-1945 chief of Sparte I ; 1937-
1945 chief 'or plant leaders and chief counter-intelligence agent of Vermitt­
lungsstelle W; chief of Farben's Central Personnel Department ; member 
of control bodies of several Farben units. 

Member of Nazi Party ; supporting member of S.S. ; member of 
Advisory Council, Econ_omic Group Chemical Industry ; member of Experts 
Committee, Reich Trustee of Labour. 

Von Schnitzler, Georg : 
Lawyer. 1926-1945 member of Vorstand ; 1926-1938 . member of 

Working Committee; 1930-1945 member of Central Comf!lttlet:; 1929-
1945 guest attendant of Technical Committee ; 1937- 1945 charrma~ of 
Commercial Committee; 1930-1945 chief of Dyestuffs Sales Combme ; 
various periods between 1926 and 1945 member of other Farben 
committees, etc. 

Member of Nazi Party ; Captain of S.A. (" Sturmabteilung " of the 
Nazi Party) ; Military Economy Leader ; member of Greater . Advisory 
Council, Reich Group [ndustry ; deputy chairman, Economic Group 
Chemical Industry ; chairman, Council for Propaganda of German 
Economy; member of Aufsichtsrat, Francolor, Paris ; officer or member 
of Aufsichtsrat of other Farben affiliates. 

Wurster, Karl : 
Doctor of Chemistry. 1938-1945 member of Vorstand, Technical Com­

mittee, and Chemicals Committee; 1940-1945 chief of Works Combine 
Upper Rhine ; member of Aufsichtsrat in several Farben concerns. 

Member of Nazi Party ; Military Economy Leader ; collaborator of 
Krauch in the Four-Year Plan, Office for German Raw Materials and 
Synthetics ; acting vice-chairman of Presidium, Economic Group Chemical 
Industry, and chairman of its Technical Committee ; Sub-Group for 
Sulphur and Sulphur Compounds. 
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(ii) Ei>idence re!GTing to the origin, growth , and financial and administrative 
construction of J.G. Farbenindustrie A.G. 

The de ignation Farben , a used in the Indictment, has reference to 
I nteres en-Gemein_chaft Farbenindustrie AktiengeselJschaft, which is usually 
abbreviated to l.G . Farbenindu trie A.G. , and which may be freely translated 
a meani~g " Community of Interests of the Dyestuffs Industries, a Stock 
Corporation. " The corporation is generally referred to as J.G. in the 
German tran cript of the proceedings and as Farben in the English. 

Farben came into being during 1925, when the firm of Badische Anilin 
~nd Soda Fabrik o~ Ludwig hafen changed its name to the present designa­
tion and merged with five of the other leading German chemical concerns. 
Fro~ I~, however, some of these firms had been working under com­
munity of mtere t agreement , and in 1916 they had formed an association 
council to exerci e a mea ure of joint control over production, marketing 
and re ear_ch and f?r the pooling of profits. By 1926 the merger had been 
effected with a capital tructure of 1. 1 billion Reichsmarks which exceeded 
by three times the aggregate capita li at ion of all the other chemical concerns 
of any c~n equence_ in Germany. As a consequence Farben steadily 
expanded ll production and it economic power. In 1926 the firm had a 
staff of 93,742 person and an annual turnover of 1,209 million Reichsmarks. 
By 1942 the staff had increa ed to 187,700 person and the turnover to 
2,904 million Reichsmarks. At the peak of its activities the yearly turnover 
of the firm exceeded three billion Reichsmarks. 

Farben owned or held participating interest in 400 German firms and in 
about 5~ firm in other countrie . lt also controlled some 40,000 valuable 
paten~ right . The pro ecution referred to the firm a " A State within the 
State. ' 

The e_v ide~ce ho~ed that Farben 's achievement were particularly 
o~t tan~mg m chemical re ea rch and in the practical utilisa tion of its 
discoveries. Among the many pharmaceutical products which Farben 
develop~d and pon ored may be mentioned aspirin , stabrin, the salvarsans. 
~wo of ,1.ts_ trademark , the " Bayer-Cross " in the pharmaceutical field and 
. Agfa _ in photography, are well known throughout the world. In the 
mdustnal pher~ Farben w~ a pioneer in the development of the intricate 
proces e b~ irtue of wh1 h dyestuffs, methanol, the plastics, artificial 
fibres, and light met~! a~e commercia lly produced on a la rge scale. The 
firm played an e pec1all)'. important role in the discovery and development 
of the p~oce e for making Buna rubber, nitrogen from the air and petrol 
and lubricant from coal. ' 

An enterpri _e of the !11a~nitude and diversified interest of Farben required 
a co_mprehens1ve a~d intn~ate plan of corporate management. The con­
trolling and managing bod1e concerned were : 

(a) The Stockholders. They numbered approximately h If iir 
There was an annual meeting usually attended by fi . I a a m ~on. 

f f h h Id ' nanc1a representatives 
0 ~ro~ps O s are O er . at which reports were received and considered 
capital incr~se and amendments to the charter were approved and member~ 
of the Auf 1cht rat elected. ' 

(b) The A11/sic/1tsrat compri ed 55 members at the t· h 
ffi t d b t th· b 1me t e merger was 

e ec e , u 1s • um er wa red uced to 23 in 1938 and to 21 by 1940. 

' 

l 

CARL KRAUCH 13 

This body was in the nature of a supervisory board. Under German law 
the Aufsichtsrat elected and removed members of the Vorstand, called 
special meetings of the stockholders, and had the right to examine and 
audit the books and accounts of the firm. 

(c) The Vorstand was charged with the actual responsibility for the 
management of the corporation and represented it in dealings with others. 
When the Farben merger took place in 1925-1926, its Vorstand consisted 
of 82 members and most of its functions were delegated to a Working 
Committee of 26 members. In 1938 the Vorstand was reduced to le s than 
30 members and the Working Committee was abolished. There was al o 
a Central Committee within the Working Committee, which survived the 
abolition of the latter. The Vorstand met, on the average, every ix week 
and was presided over by a chairman, who, in some respects, was regarded 
as its executive head and in others merely as primus inter pares. In addition 
to their joint responsibilities, the members of the Vorstand were assigned 
to positions of leadership in specific fields of activity, roughly grouped 
under technical and commercial agencies, which were : 

(I) The Technical Committee TEA) which was composed of the technical 
members of the Vorstand and the leading scientists and engineers of Farben. 
It dealt with questions of research, development of processes, expan ion 
and consolidation of plant facilities, and credit requests for such purpose . 
Beneath it were 36 sub-committees in chemistry and 5 in engineering. The 
Technical Committee had a central administrative office in Berlin, called 
the TEA-Buere, and the 5 engineering sub-committees were grouped 
together as a Technical Commission (TEED). 

(2) The Commercial Committee (KA) which concerned itself primarily 
with financial , accounting, sales, purchasing, and economic political 
problems. The full committee consisted of about 20 members, including, 
in addition to Vorstand members, the heads of the Sales Combine and 
other administrative agencies. 

(3) Mixed Committees. Co-ordination between the Technical and 
Commercial Committees was achieved through special groups that dre, 
their personnel from both fields. The more important of these were the 
Chemical Committee, the Dyestuffs Committee, and the Pharmaceutical 
Main Conference. 

The numerous Farben plants were operated on the so-called leadership 
principle. A major unit was usually under the personal supervision of an 
individual Vorstand member, though in some instances one member wa 
responsible for more than one unit, while in others a diversion of re pon i­
bility prevailed within the plant, according to production. 

Unity in policies of management was achieved by grouping the plant 
geographically and also in accordance with the character of production in 
the following way : 

(l) The Works Combines constituted the basis for geographical co­
ordination of the Farben plants. The four original combines were the 
Upper Rhine, the Main Valley, the Lower Rhine, and Central Germany. 
In 1929 a fifth, called Works Combine Berlin, was added. The work 
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combine co-ordinated uch matters as overall administration, transporta­
tion, storage, etc., in their re pective areas. 

(2) The Spar/on con tituted a means of co-ordinating Farben production 
activities on the ba i of related products. Thus Sparte I included nitrogen, 
ynthetic fuel , lubricant and coal. Sparte JI embraced dyestuffs and their 

intermediate , Buna, light metal , chemicals and pharmaceuticals. Sparte Ill 
embraced ynthetic fib re , cellulose and cellophane, and photographic 
ma terials. 

(3) Sales Combines were e tabljshed to handle the marketing of the four 
principal categories of Farben products. Each combine was headed by a 
Vor tand member, with deputie . These were the Sales Combine Dyestuffs, 
the Sale Combine Chemicals, the Sales Combine Pharmaci;uticals, and the 
Sale Combine Agfa (photographic materials, artificial fibres, etc.). 

4) The Central Finance Administration (ZEFI) was established in 1927 in 
connection with an office de ignated Berlin NW 1. To this was added the 
Economic Research Department (WJPO) in 1933. In 1933, a central office 
fo r li ai on with the armed force , called Vermittlungsstelle W, was added. 
Thi office dealt with such matters as mobilisation questions, military 
ecu rity, counter-intelligence, ecret patents, and research for the armed 

force . Each Sparte wa repre ented on its staff. 

(iii) £1•idence relating to Counts I and V.-Crimes against Peace and 
Conspiracy to Commit such Crimes. 

Count I and V involved the ame evidence. 

The Pro ecution pent con iderable time in attempting to establish that 
fo r ome time prior to the ou tbreak of war there existed in Germany public 
or common knowledge of Hitler ' intention to wage aggressive war. It 
in troduced in evidence excerpts from the programme of the Nazi Party. 
Thi ummari ation of the programme of the NSDAP consisted of twenty­
ft e point and wa publi hed in the National Socialistic Year Book in 1941. 
The programme it elf, however, was first publicly proclaimed on 24th 
February, 1920, and remai ned unaltered down to 1941. The Prosecution 
al o introduced in evidence excerpts from Hitler's Mein Kampf which were 
more bell igerent in tone. Their basic theme was that the frontiers of the 
Reich hould embrace all German . This book had a circulation throughout 
Germany of over ix million copies. 

M~in Kampf wa howe er, written before Hitler 's party came to power 
and 1t was hown, a a matter of history, that what Hitler had said in M ein 
Kampf wa con i tent with tatements he had made to his immediate circle 

f confidants and plotters, but that it was entirely inconsistent with his 
many peeches and the proclamation which he made as head of the Reich 
for public consumption. 

Thu on 17th May_, _ 1933, in addressing the German Reichstag, Hitler 
had . ~ressed the futility of violence. as a medium for improving the 
cond1t1ons of Germany and Europe and asserted that such violence would 
nece s~rily cau e a collap e of the sccial and political order and would 
re ult 10 Communt m. He had then said: " ... Germany is at all times • 
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prepared to renounce offensive weapons if the rest of the world does the 
same. Germany is prepared to agree to any solemn pact of non-aggression 
because she does not think of attacking but only of acquiring security." 
On the 14th October, 1933, Hitler announced the withdrawal of Germany 
from the League of Nations in a radio speech filled with protestations of 
the friendly intentions of the Reich and his government's devotion to the 
cause of peace. In announcing the Four-Year Plan to the German public 
in a speech at the Nazi Party Rally at Nuremberg on the 9th September, 
1938, Hitler had justified the increase in Germany's armed forces upon the 
ground that this was necessary and in proportion to the increasing dangers 
surrounding Germany. He then said: "The German people, however, 
has no other wish than to live in peace and friendship with all those who 
want the peace and who do not interfere with us in our own country." On 
the 30th January, 1937, Hitler made a speech in the Kroll Opera House in 
Berlin, in which he again discussed the Four-Year Plan and announced a 
city-planning of construction for Berlin, concerning which he said : " For 
the execution of that plan, a period of twenty years is provided. May the 
Almighty grant us peace, during which the gigantic task may be completed. " 

The evidence also showed that even high ecclesiastical leaders and 
statesmen were misled as to Hitler's ultimate purpose. Thus, on 18th March, 
1938, Cardinal lnnitzer and the bishops of Austria had issued from Vienna 
a solemn declaration in which they said: " We recognise with joy that the 
National Socialist movement has produced outstanding achievements in the 
spheres of national and economic reconstruction as well as in their welfare 
policy for the German Reich and people, and in particular for the poore t 
strata of the people. We are convinced that through the activitie 
of the National Socialist movement the danger of all-destroying Godless 
Bolshevism was averted." 

The aggressive attitude on the part of Hitler culminated in the Munich 
Agreement of 29th September, 1938, in which Germany and the United 
Kingdom, France and Italy agreed to the occupation of the Sudeten area 
by German troops and the determination of its frontiers by an international 
commission. On the following day Hitler and the British Prime Mini ter, 
Neville Chamberlain, signed an accord in which they, among others, stated : 
"We regard the Agreement which was signed last evening and the German­
English Naval Agreement as symbolic of the wish of our two peoples never 
again to wage war against each other. We are determined to treat other 
questions which concern our two countries also through the method of 
consultation and further to endeavour to remove possible causes of difference 
of opinion in order thus to contribute towards assuring the peace of Europe." 

On the 6th December, 1938, Germany and France signed a declaration 
of pacific and neighbourly relations. Even in the presence of the activities 
carried out and the violent pressure which was brought to bear in connection 
with the liquidation of the remainder of Czechoslovakia, Hitler c-ontinued 
to emphasise his love of peace and the necessity of providing for the defence 
of Germany. In April, 1939, Hitler issued strict directives to the High 
Command to prepare for war against Poland. In spite of this he declared 
in a speech to the Reichstag on the 28th April, 1939, that whilst the Polish 
Government " under the pressure of a lying international campaign " 
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believed that it must call up its troops, " Germany on her part has not 
called up a ingle man and had not thought of proceedings in any way 
again t Poland. , . The intention to attack on the part of Germany, he 
aid, " wa merely invented by the international press .... " 

Later on in 1939, Hiler entered into non-aggression pacts with other 
European late . There followed the German-Danish non-aggression pact 
of 31 t May 1939 ; a non-aggression pact between the German Reich and 
the Republic of E tonia of 7th June, 1939; a similar pact with the Republic 
of Latvia on the same date. On 23rd August; 1939, Germany and the 
Union of Socialist Soviet Republics likewise entered into a non-aggression 
pact. The e agreements were all made public and were of such a nature 
a to tend to conceal rather than to expose an intention on the part of 
Hitler and hi immediate circle to start an aggressive war. The statesmen 
of other nation , conceding Hitler's successes by the agreements they made 
with him, thu affirmed their belief in his word. 

It will appear from what has been stated above that the evidence failed 
to how the exi tence of a common knowledge of Hitler' s plans, either 
with re pect to a general plan to wage war, or with respect to the specific 
plan to attack individual countries, beginning with the invasion of Poland 
on I t September, 1939. 

The evidence showed tha t a plan or conspiracy to wage wars of aggression 
did exi t. It was primarily the plan of Hitler and was participated in, 
as to both it forma tion and execution, by a group of men having particularly 
close and confidential relationship with the Dictator. It was a secret plan. 
At fir t, it wa general in scope and later became more specific and detailed. 
It wa not clear when Hitler fir t conceived his general plan of aggression 
or with whom he fir t discu ed it. It was, however, an established fact 
that he made a definite di clo ure at a secret meeting on 15th November, 
1937. The per on pre ent were Colonel Hossbach, Hitler's personal 
Adjutant ; Goering, von Neurath, Raeder, General von Blomberg and 
General von Fritsch. Thi meeting was followed by other secret meetings 
of special significance on 23rd May, 1939, 22nd August, 1939, and 23rd 
November, 1939. Thu three of the meetings had preceded the invasion of 
Poland. one of the accu ed attended these meetings. 

lo the e circum lance the question arose whether the accused coul:1 be 
shown to have had personal knowledge of the criminal intentions of the 
German Government to wage aggressive wars and, if so, whether they were 
parties to the plan or conspiracy, or, knowing of the plan, furthered its 
purpo e and objective by participating in the preparation for aggressive war. 

The ~ro ecuti_o~ in_ their a ttempt to prove the existence of such knowledge 
and acttve part1c1pallon, drew attention to the high positions held by the 
accu ed as well a to a great number of facts and circumstances from which 
uch knowledge and participation in their view may be inferred. The 

evidence submitted on thi point was, however, conflicting. 

:he Prosecution regarded Carl Krauch as the most important accused in 
this ca e becau e of the high positions which he held both with the govern­
ment and with Farben. The accused Krauch became a member of the 
Vor land in 1933 and continued in that position until 1940, when he became • 
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a member of the Aufsichtsrat. From 1929 to 1938 he was chief of Sparte I. 
He had only once talked to Hitler, namely in 1944, and on that occasion 
be had been reprimanded by Goering, who was also present, for failure 
properly to plan and supervise air raid protection for plants that had been 
severely bombed by the Allied air forces. When, in 1934, it had been 
decided to create a " War Economic Central Office of Farben for all matter 
of military economy and questions of military policy," the accu ed Krauch 
had been instrumental in organising this agency, known as Vermittlungsstelle 
W. The purpose of this agency was to act as a clearing house for informa­
tion concerning rearmament between the various plants and agencies of 
Farben and the Reich authorities in charge of the rearmament of Germany. 
Although it received and distributed information, it was clear from the 
evidence that it was not an agency for determining policy or for the giving 
of orders regarding a policy that had already been determined. It was a 
part of the programme for rearmament, but neither its organi at ion nor its 
operation gave any hint of plans for aggressive war. 

In 1936, the accused Krauch joined Goering's staff for Raw Material 
and Foreign Currency which had just been set up, and was put in charge of 
the Research and Development Department. When this staff was absorbed 
into the office of the Four-Year Plan, headed by Goering, the accused 
Krauch retained the same position in the Office for German Raw Materials 
and Synthetics. In 1938 when Hitter and Goering decided to step up 
production under the Four-Year Plan, the accused Krauch was a ppointed 
Plenipotentiary General for Special Questions of Chemical Production. 
Krauch, however, was not authorised to decide que tions relating to current 
chemical production. Neither could he issue production orders or interfere 
with the allocation of production. His authority was limited la rgely to 
giving expert opinions on technical development, recommending plans for 
the expansion or erection of plant , and general technical advice in the 
chemical field. The evidence was clear that he did not participate in the 
planning of aggressive wars. Neither had he actual knowledge of the 
existence of such plans. Tbe evidence also showed that the accu ed Krauch 
had no connection with the initiation of any of the specific wars of aggression 
or invasions in which Germany engaged. The plans were made by and 
within a closely guarded circle and the accused Krauch was excluded from 
membership in that circle. 

The evidence also showed that no definite inference in thi re pect could 
be drawn by Krauch and the other accused from the gigantic expansion of the 
German war industry in general or of the Farben production in particular. In 
order to conceal Germany 's growing military power, strict measure were 
undertaken to impose secrecy, not only on military matter , but also 
regarding Germany's growing industrial strength. Thi had served two 
purposes. It tended to conceal the true facts from the world and from the 
German public. Secondly, it tended to keep the people who were actually 
participating in the rearmament from learning of the progres being made 
outside of their specific fields of endeavour. Even people in high positions 
were kept in ignorance and were not permitted to disclose to each other 
the extent of their individual activities. Thus Keitel had objected to the 
accused Krauch's appointment as Plenipotentiary General for Specia l 
Questions of Chemical Production, on the ground that Krauch, as a man of 
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indu try and not of the military, hould not obtain insight into the armament 
field. The evidence showed that Krauch, although be was appointed over 
the objection of Keitel, wa never fully trusted by the military. The evidence 
doe not how that anyone told Krauch that Hitler had a plan or plans to 
plunge Germany into aggre ive war. Neither did the positions that 
Krauch held with reference to the government necessarily result in the 
a qui ition of such knowledge. After the attack on Poland, the accused, 
Kra uch tayed at his po t and continued to function within those spheres 
of activi ty in which he wa already engaged. From the evidence there 
eemed to be no doubt that he bad contributed his efforts in much the 
ame manner and mea ure as thousands of other Germans who occupied 

po ition of importance below the level of the Nazi civil and military leaders 
who were tried and condemned by the International Military Tribunal. 

A regard the other accused the evidence showed that all of them were 
further removed from the cene of azi governmental activity than was 
Krauch. The evidence did not show that they had any general or specific 
knowledge of the plans or con piracy of the German State and party leaders 
to wage aggre sive war and inva ions. Neither could such knowledge be 
inferred on their part from the extent to which general rearmament had 
been planned and progre ed. The accused may have been alarmed at the 
accelerated pace that armament was taking, as some of them undoubtedly 
were. Yet , even Krauch, who participated in the Four-Year Plan within 
the chemical field, did' not realise that, in addition to strengthening Germany, 
he wa participating in making the nation ready for a planned attack of an 
aggre ive nature. 

(iv) Evidence relating to Count JI- The Accused's Responsibility for Partici­
pation in the Plunder and Spoliation of Public and Private Property 
in Countries and Territories which came under the Belligerent 
Occupation of Germany. 

The following general fact which were established by the International 
Military Tribunal at uremberg, in the case against Goering et al., were 
adopted by the pre ent Tribunal : 

(\) That the Reich adopted and pursued a general policy of plunder of 
occupied territo rie in cont ravention of the provisions of the Hague 
Regulation with respect to both public and private property. 

(2) That territorie occupied by Germany had been exploited for the 
German war effort in the most ruthless way, without consideration of the 
local economy, and in con equence of a deliberate design and policy. 

(3) That in some of the occupied territories in the East and West, this 
exploitation had been carried out within the framework of the existing 
economic structure. The local industries had been put under German 
supervision, and the di tribution of war materials had been rigidly controlled. 
The industries thought to be of value to the German war effort had been 
compelled to continue and mo t of the rest had been closed down altogether. 

(4) That in many of the occupied countries of the East and the West, 
the German authoritie maintained the pretence of paying for all the 
property which they eized. This elaborate pretence of payment, however, 
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merely disguised the fact that the goods sent to Germany from these occupied 
countries were paid for by the occupied countries themselves, either by the 
device of excessive occupation costs or by forced loans in return for a 
credit balance on a "clearing account " which was in fact only an account 
in name. 

With reference to the particular charges in the present Indictment concern­
ing Farben 's activities in Poland, Norway, Alsace-Lorraine and France, 
the evidence submitted established to the Tribunal's satisfaction that the 
offences against property as defined in Control Council Law o. 10 had 
been committed by Farben,(1) and that these offences were connected with, 
and were an inextricable part of, the German policy for occupied countries a 
described above. In some instances, following confiscation by the Reich 
authorities, Farben had proceeded to acquire permanent ' title to the 
properties thus confiscated. In other instances involving " negotiation · ' 
with private owners, Farben proceeded permanently to acquire ubstantial 
or controlling interests in property contrary to the wi he of the owner . 
These activities had been concluded by entering territory that had been 
overrun and occupied by the Wehrmacht, or wa under its effective control. 
In those property acquisitions which followed confiscation by the Reich , 
the course of action of Farben clearly indicated a studied de ign to acquire 
such property. In most instances the initiative was Farben 's. 

(a) Evidence with particular reference to Farben's participation in 
the Spoliation of Public and Private Property in Poland. 

On 7th September, 1939, following the invasion of Poland, the accu ed 
von Schnitzler telegraphed to director Kreuger of Farben 's Directorate in 
Berlin, requesting that the Reich Ministry of Economics be informed of the 
ownership and other facts concerning four important Poli h dye luff 
factories which, it was assumed, would fall into the hand of the Germans 
within a few days thereafter. The plant facilities involved were those of 
Przemysl Chemiczny Boruta, ·s. A. Zigiers (Boruta), Chemiczna Fabryka 
Wola Krzystoporska (Wola) and Zaklady Chemiczne Winnicy (Winnica). 
Boruta was the property of, and controlled by, the Polish State. Wola 
was owned by a Jewish family by the name of Szpilogel, and Winnica wa 
ostensibly owned by French interests, but in reality there was a ecret fifl 
per cent. ownership in I.G. Chemie of Basel, actually controlled by Farben. 
Von Schnitzler pointed out that the Boruta and Wola were wholly owned 
by Polish interests and were members of the dyestuffs cartel and continued : 
"Although not wanting to take a position on further operation, we consider 
it of primary importance that the above-mentioned stocks be u ed by experts 
in the interests of German national economy. Only I.G. is in a position 
to make experts available." Shortly afterwards, on 14th September, 1939, 
the accused von Schnitzler and Kreuger addressed a letter to the Mini try 
of Economics confirming a conference of that same date and proposing that 
Farben be named as trustee to administer Boruta, Wola and Winnica, to 
continue operating them, or to close them down, to utilise their supplies, 
intermediate and final products. Replying to this letter, the Reich Ministry 
of Economics advised that it had decided to comply with Farben 's suggestion 

( 1) I. G. Farbenindustrie A.G., however, was not indicted itself, but it wa, alleged by . 
the Prosecution that the accused had acted " through the instrumentality of Farben." 
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and would place Boruta, Wola and Winnica, now located in Polish territory 
occupied by German force , under provisional management. It agreed to 
name the Farben-recommended employees as provisional managers. This 
exhibit indicated that the action of the Reich authorities in relation to these 
properties was directly instigated by Farben, whose nominees took possession 
of the plants early in October, 1939. In June, 1940, a decision was reached 
whereby Farben wa allowed to purchase Boruta instead of executing a 
20 years lea e, as originally proposed by von Schnitzler. Competition had 
exi ted for the purcha e of this property and it was in April, 1941, that the 
accu ed von Schnitzler wa advised that Reichsfuehrer S.S. Himmler had 
decided to allocate Boruta to Farben. The sales contract was signed by 
von Schnitzler on 27th ovember, 1941 , and resulted in Farben acquiring 
the land, buildings, machinery, eq uipment, tools, furniture and fixtures. 

The acquisition of the French interests, consisting of 1,006 shares of the 
tock of Winnica, wa arrived at by agreement with the French. The 

evidence, however, did not bow that the French were deprived of their 
owner hip against their will and consent.(1) 

The evidence showed that on Farben's recommendation, equipment from 
both Wola and Winnica had been dismantled and shipped to Farben plants 
in Germany. 

(b) Evidence with particular reference to the Alleged Participation 
by Farben in the Spoliation of Property in Norll'ay. 

Following the aggre ion again t and military occupation of Norway, 
Hitler decided that the orwegian aluminium capacity should be reserved 
for the requirement of the Luftwaffe: Goering issued the appropriate 
orders pursuant to which Dr. Koppenberg, in his capacity as trustee for 
a luminium, wa entru ted with pecial powers to expand the production of 
light metal in orway. 

or k-Hydro-Elektri k K vaelstoffaktieselskap (referred to as Norsk­
Hydro) was one of orway' most important plants in the chemical and 
related in?ustri~l field . Jt facilities were required for the German project, 
and certain of its plant were to be _expanded and properties transferred to 
accompli h the German objective . The decision to carry out this project 
w~~ made at the highe t governmental levels and the entire power of the 
military occupant wa available to carry it out. 

Th~ evidence showed that Farben immediately entered into this large-scale 
planmng and fought for as large a capital participation as possible. 

The . controlling stock interests in the Norsk-Hydro, amounting to 
approx1mately 64 per cent. of the capitalisation was owned by a group of 
French shareholders represented by the Banque de Paris et des Pays Bas 
(r~ferr~. to as Banque de Paris). The plan finally evolved by the Reich 
Air -~m• try, after nun:ierou conferences in which Farben representatives 
part1c1pated, _resulted 1~ t~e creation of a new corporation, Nordisk 
~ettmeta_ll, with one-third interest in the Reich Government, one-third 
interest m Farben and one-third interest in Norsk-Hydro. The French 

('.) 1be 1:ribunal contains the following remark on this point : " The evidence on the 
~ of which the transfer of shares was declared invalid by the French Court has not been 
mtroduced. " 
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owners of Norsk-Hydro did not voluntarily enter the Nordisk-Lettmetall 
project and the circumstances prevailing at that time left no doubt that 
press~re from the N~zi Gove~ent and fear of compulsory measures 
affec~g the Norwegian holdmgs were the dominating considerations. 
In this man:ner Norsk-Hy~ro was forced to join the project and its properties 
were heavily damaged m subsequent Allied air raids. The evidence 
esta_blis~ed that the Reich authorities deliberately planned to execute the 
proJe<;t m such a manner as to deprive Norsk-Hydro's French shareholders 
of their majority interest in that company and that Farben joined in thjs 
aspect of the plan too. As a result of a shareholders' meeting on the 
20th Ju11:e, 1941, which the French shareholders or their representatives 
were deliberately barred from attending, the capital stock was increased, 
with the effect that the French shareholders actually became a minority 
~roup. _Thus the French shareholders were deprived of their majority 
mterest m Norsk-Hydro under compulsion. 

(c) Evidence with Particular Reference to the Alleged Participation 
by Farben in tl,e Spoliation of Property in France. 

{I) Alsace-Lorraine. 

Farben's action in occupied Alsace-Lorraine followed the pattern 
developed in Poland. Thus the Mulhausen plant of the Societe de 
Produjts Chimiques et Matiers Colorantes de Mulhouse located in Alsace 
was leased by the German Chief of Civil Administratio~ to Farben on th; 
8th May, 1941. Farben even went into possession of the property prior 
to the execution of the lease for the purpose of starting production again. 
It was clear from the terms of the lease agreement that temporary operation 
in the interest of the local economy was not contemplated and that the 
lease was purely transitional to permanent acquisition by Farben. Pursuant 
to an express provision in the agreement a formal governmental decree of 
seizure and confiscation, transferring the property to the German Reich, 
was entered on 23rd June, 1943, followed by the sale of the property to 
Farben on 14th July, 1943. 

The evidence showed that in the case of the Strassbourg-Schiltigheim 
oxygen and acetylene plants, similar action was taken by Farben. After 
first taking a lease, Farben acquired permanent title to the plants following 
the governmental confiscation which was without any legal justification 
under international law. In none of these transactions were the rights of 
the owners considered. 

In the case of the Diedenhofen plant, located in Lorraine, the plant was 
leased to Farben but permanent title was never acquired. Farben had 
urged its claims to purchase upon the occupying authorities, but from 
some reason or other, not clear from the evidence, Farben met with difficulties 
in this instance. The evidence did not establish that the owners of this 
property had been deprived of it permanently or that its use was withheld 
contrary to the owners' wish. 

(2) The Francolor Agreement. 

Three of the major dyestuffs firms of France, prior to the war were 
Compagnie Nationale de Matieres Colorantes et Manufactures de P;oduits 
Chimique du Nord Reunies Etablissements Kuhlmann, Paris (referred to 
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as Kuhlmann) ; Societe Anonyme des Materi~res Co~orantes et Produi~s 
Cbimique de aint Deni , Pari (referred t? as Samt Dems) ; an~ Comp_agrue 
Fran9ai e de Produit himique ~t Mat~eres Colorantes de Samt-Clatr-du­
Rhone, Pari (referred to a Samt-Clalf-du-Rhone). These three firms 
had cartel agreement with Farben. 

Immediately after tbe armi tice of 1940 Farben u~d its influen~e with 
the German occupation authorities to prevent the issuance ~f hcences 
and to top the flow of raw materials which would hav~ permitted these 
French factories to re ume their normal pre-war producllon. When, as a 
re ult of thi policy, their plight became sufficiently acute they were forced 
to request the opening of negotiations with Farben and. the. German 
authoritie . A conference wa held on 21st November, 1940, m Wiesbaden, 
at which repre entative of Farben, the French industry, a_nd the French 
and German government were in attendance. The meetmg was under 
the official au pice of the rmistice Commission. The accused, von 
Schnitzler, ter Meer and Kugler attended as the principal representatives of 
Farben. A memorandum read by von Schnitzler was presented to the 
French repre entative , in which Farben demanded a controlling i~terest 
in the French dye tuff indu try. The German demands, set forth m the 
Farben memorandum, wa vigorously supported by Ambassador Hammen, 
who pointed out the grave danger to the French dyestuffs industry if its 
future should be relegated to ettlement by the peace treaty rather th~n 
through the medium of the " negotiations." Other meetings and negotia­
tion of a imilar ki nd followed. It became increasingly clear, as the negotia­
tion progre ed, that tbi wa a matter which would be settled entirely on 
Farben ' term . Farben ' demand was for outright control of the French 
dye tuff indu try by SI per cent. participation in the stock of a new 
corporation Francolor, which was to be formed to take over all of the 
assets of Kuhlmann, Sain t-Clair and Saint-Denis. The French representa­
tive sti ll prote ted , and even had the support of the French governmental 
authori ties. But the French industry's plight became too desperate and 
finall y, on 10th March, 1941 , the Vichy Government gave its approval to 
the plan for the creation of the Franco-German Dyestuffs Company, 
Francolor, in which Farben was to be permitted to acquire 51 per cent. 
stock intere t. The French industry was forced to give in. The Francolor 
Convention wa formally executed on 18th November, 1941 ; it was signed 
by the accu ed von Schnitzler and ter Meer on behalf of Farben. Over­
whelming proof e tabli hed the pressure and coercion employed to obtain 
the consent of the French to the Francolor agreement. 

(3) Rhone-Poulenc. 

Prior to the wa r the French firm Societe des Usines Chemique Rhone­
Poulenc, Paris (referred to a Rhone-Poulenc), was an important producer 
of pharmaceutica l and related products. After the armistice Farben 
entered into two agreement with this firm. Under the first agreement 
substantial sum of money were paid to Farben during the war years on 
products covered by the licensing agreement and manufactured by the French 
firm. Under the econd agreement, the so-called Theraplix Agreement, 
Farben eventually acquired a majority interest in a joint sales company 
operated in the joint intere t of I.G. Bayer and Rhone-Poulenc. It appeared 
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from the evidence that the pressure sought to be exercised in inducing the 
French to enter into these agreements could not have been carried out by 
military seizure of the physical properties as these were located in the 
unoccupied zon'! of France. 

(d) Ei·idence ll'ith Particular Reference to the Alleged Participarion 
by Farben in the Spoliation of Property in Russia. 

Farben, acting through the accused Ambros, sJected and a ppoin~ed 
experts to go to Russia to operate the Buna rubber plants e_xpected to (all 
into German hands and urged its priority rights to exploit the Ru ,an 
processes in the Reich. Farben also participated in plans for the_ organi a­
tion of the so-called Eastern corporations, which ,vere to have a n important 
part in reprivati ing Russian industry. These plans, however did n t 
materialise in any completed acts of polia tion. 

(e) Evidence with Particular Reference to the Accused's lndiridual 
Responsibility under Count ll. 

There was not sufficient evidence to connect any of the following accu ed 
by any personal action on their part with th~ acts of poliation c.arri~d o~t 
by Farben in any of the instances enumerated above: K rauch, GaJew-kt , 
Hoerlein, von Knieriem, Schneider, Kuehne, La utenschlaeger, Ambro , 
Beutefisch, Mann , Wuerzter, Duerrfeld, Gattineau, and von der Heyde. 
On the other hand there was overwhelming evidence to show that the 
accu ed Schmitz had played an active part in the spoliation of orsk-Hydro 
and in the negotiation which brought about the Francolor agreement. 
The evidence did not, however, ustain the charges again t him as far a 
the participation of Farben in the spoliation of Poland_ and Al ace-~orrai~e 
is concerned. As to the accused von Schnitzler, the evidence established ht 
personal responsibility for the participation of Farben in the spoliation_ of 
Poland and the negotiations which led to the Francolor agreement, wh1I t 
it failed to prove such responsibility in connection with the poliation of 

orsk-Hydro and in Alsace-Lorraine. As regards the accu e~ ter Meer 
the evidence showed that he also had been per onaUy re pon tble for the 
participation of Farben in the spoliation of Poland and Alsace-Lorraine, 
as well as in the negotiations which resulted in the Francolor agreement. 
He could however not be connected with the spoliation of orsk-Hydro. 
With reg~rd to the' accused Jaehne, the evidence establi he~ hi com~li~!tY 
in the spoliation of Alsace-Lorraine, but it failed to prove h1 re pons1?1hty 
for the other acts of spoliation charged against him. As_ to the rema~nder 
of the accused, Buergin, Haefliger, Ilgner and Oster, the evidence establts?ed 
their co-responsibility for Farben's exploitation of Norsk-Hydro, but failed 
to sustain the other charges brought against them under Count 11. Kugler 
was found to have been to some degree connected with the execution of the 
Francolor agreement. 

(v) Eridence relating to Count III. 

(a) The Use of Poison Gas, supplied by Farbe11, in the Extermination 
of Inmates of Concentration Camps. 

The poison gas Zyklon-B had ;, witie use as an insecticide long before 
the war. The property rights to Lyk.,-. . 8 belonged to the firm of Deutsche 

C 
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Gold und Si lber cheidean tall, commonly referred to as Degussa. But 
a tual manufacture wa performed for it by two independent concerns. 
Degu a had for a long time sold Zykl9n-B through the instrument~lity of 
Dege ch, whi h it dominated and controlled. Degussa, Gol~schmidt and 
Farben entered into an arrangement with Degesch whereby 1t became the 
ale outlet for in ecticide and related products for all three concerns.~ 

Farben took 42·5 per cent. intere t in Degesch. The firm had an executive 
board of eleven member , whereof five were from the Farben Vorstand. The 
evidence however did not how that the executive board or the accused 
Mann Hoerlein ~r Wur ter, a members thereof, had any persuasive 
innue~ce on the management policies of Degesch or any significant know­
ledge as to the u es to which it production was being put. 

The proof wa convincing that large quantitie of Zyklon-B had been 
upplied by the Dege ch to the S.S. and that it was actually used in the 

ma extermination of inmate of concentration camp , including Auschwitz. 
But neither the olume of production, nor the fact that large quantitie 
were de tined to concentration camps was in it elf ufficient to impute 
criminal re pon ibility, a it wa e tablished by the evidence that there 
exi ted a great demand for in ecticides wherever large numbers of displaced 
per ons, brought in from widely cattered region , were confined in congested 
quarter lacking adequate sanitary facilities. 

The extent to which the extermination programme was kept secret was 
illustrated by the testimony of Dr. Peters, who was in charge of the manage­
ment of Dege ch. He related the details of a conference that he had had 
in the ummer of 1943 with one Goersteia, introduced by Professor 
Mrugow ky, director of the Health Institute of the notorious Waffen-S.S. 
After wearing D r. Peter to ab olute secrecy under penalty of death, 
Goer tein revealed the I azi extermination programme which he said 
emanated from Hille:- through Himmler. Dr. Peters stated emphatically 
that he wa thereafter extremely careful to observe the admonition to treat 
thi conference as Top Secret and he negatived the assumption that any of 
the accu ed had had any knowledge that an improper use was being made 
of Zyklon-B. 

(b) The supplying of Farbe11 Drugs for Criminal Medical Experi­
mentation upon Concentration Camp Jnmates. 

The evidence showed that healthy inmates of concentration camps were 
deliberately infected with typhu by the German authorities against their 
will and that drug produced by Farben, which were thought to have 
curative value in combating this di ea e, were administered to such persons 
by way of medical experimentation, a a result of which many of them died . 

Typhu fir t made it appearance on the Eastern front during the war, 
a nd the re poo ible official of Germany were very apprehensive that it 
would pread to the civilian population. Desperate efforts were made, 
therefore, to find a remedy that would cure the disease or at least immunise 
again t it. There was, con equently, an urgent need for finding a way of 
greatly expanding the production and effectiveness of vaccines. For 
everal year previou ly Farben' Behring-Werke, among others, had been 

experimenting with a new vaccine. By this process a trained technician 
could in a ingle day produce enough vaccine to treat 15,000 persons, 
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whereas by the process formerly used one technician could only produce 
in· one day enough vaccine to treat IO persons. Farben' new vaccine 
lacked scientific verification and acceptance by the medical profession, 
however, and Farben was extremely anxious to win this recognition for 
its product. To that end it participated in conferences with governmental 
health agencies and urged that its product be tested and accepted. Samples 
of the vaccine were sent to recognised physicians for testing on patients 
afflicted with the particular disease. These physicians, in turn, submitted 
detailed reports covering their experiences with the drug, after which 
Farben scientists assembled and studied this data and concluded therefrom 
whether the firm would sponsor the product and place it on the market. 

The Prosecution alleged that the accused Hoerlein, Lautenschlaeger and 
Mann supplied this drug and vaccines, well knowing that concentration 
camp inmates were being criminally infected with the typhus iru by S.S. 
doctors for the deliberate purpose of conducting experiments with these 
Farben products. The evidence produced in support of this charge, 
however fell short of establishing the guilt of these accused in this issue. 
To the ~ontrary it was shown that Farben had stopped the forwarding of 
drugs to these physicians as soon as their improper conduct was suspected. 
The inference that the accused's suspicion must have been aroused by the 
quantity of the drugs supplied was dispelled b~ the. fact that there '_Va 
indeed a very great demand for the drug, especially in the concentration 
camps. 

(c) The Alleged Participation by Farben in the /are Labour 
Programme. 

The findings of the International Military Tribunal with re pect to ~be 
criminal character and extent of the slave labour programme of the Third 
Reich were not challenged before this Tribunal. The question at i ue wa 
whether the accused through the instrumentality of Farben and otherwise, 
" embraced, adopted and executed the forced labour policie_ of the !bird 
Reich, thereby becoming accessories to and t~king a con~ent_mg part _m the 
commission of War Crimes and Crimes agamst Humamty m v10lallon of 
Article JI of Control Council Law No. IO." 

The evidence showed that during the course of the war the main Farben 
plants, in common with German industry gener~l!y, uffered a eriou 
labour depletion, on account of demands of the ~il!t~ry for men_ to serve 
in the armed forces. Charged with the respon 1b1hty of meetmg fi:ed 
production quotas, Farben yielded to the pressure ~f the Reich Labour 
Office and utilised involuntary foreign worker , pn oner~ of , a r and 
inmates of concentration camps in many of its plant . The follow mg 
paragraphs set out the relevant evidence in greater detail. 

(d) The Employment of Forced Labour and Conce11trario11 Camp 
Inmates at the Farbe11 enterprises at Ausclnl'it=. 

The evidence showed that at a conference in the Reich Mini try of 
Economics on the 6th February, 1941, t e planning of the expan ion of 
Buna rubber production was discussed. The accu ed Ambro a?d ter _M~r 
were present. Farben was instructed to choo e an approp_n~te site_ m 
Silesia for a fourth Buna plant. It appeared that, pursuant to th1 mstruction 
and upon the recommendation of the accused Am bro , the ite at Au chwitz 
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was cho en. The evidence was conflicting as to the importance of the 
concentration camp there located in deciding upon the location of the 
plant, but it seemed clear that while the camp may not have been the 
determining factor in electing the location, it was an important one, and 
from the beginning it wa planned to use concentration camp labour to 
supplement the supply of wo rkers. The three Farben officials most directly 
respon ible for the con !ruction at Auschwitz were Ambros, Buetefisch, and 
Duerrfeld. Later on Duerrfeld and Buetefisch had a conference with 
Wolf. the chief of Himmler' personal staff, in Berlin at which the utilisation 
of concen tration camp workers was discussed. The parties were in general 
acco rd on the as i lance to be rendered by the concentration camp. Wolf 
left matter of deta il to be a rranged by negotiations between Duerrfeld and 
Hoes , who was the camp commander at Auschwitz. The construction 
of the Au chwitz plant began in 1941. In October of that year, !JOO 
concentration camp inmate wen· employed. 

J n a report from the nineteenth construction conference, held on 30th June, 
1942, reference was made for the first time to the employment of forced 
labour other than from the concentration camp. .It appeared that 680 
Polish forced labourer had been employed recently. At the twentieth con­
struction conference, on th September, 1942, attended by the accused 
Duerrfeld, Ambros and Buetefisch, Duerrfeld reported ,that the intended 
sha rp increase of labour requirement would continue to strain the provisions 
for worker and that certain auxiliary supply sources for labour were 
available, among them being recruitment of Poles, which would provide 
1,000 worker ; 2,000 R u ian workers were to be ent to Auschwitz . by 
order of Sa uckel, but no definite promises were at hand. This statement 
would imply that the Au chwitz construction management was seeking· 
these workers. The report a lso stated that Sauckel had promised 5,000 
prisoner of war for the building sites in Upper Silesia and that 2,000 of 
these were intended for the Farben enterprise at Auschwitz. 

As to the prisoner of war employed with Farben 's enterprise at Ausch~itz, 
the evidence howed that they had been treated better than other types of 
workers in every re pect. The housing, the food, and the type of work 
they were required to perform, indicated that they were the favoured labourers 
of the plant ite. J olated in lances of ill-treatment may have occurred, but 
the evidence howed that they could not be attributed to any overall policy 
of Farben or to act wit h which any of the accused may be charged directly 
or indirectly. , 

The plight of the concentration camp inmates, however, was that of 
extreme hardship and uffcring. With inadequate food and clothing, large 
number of them were unable to stand the heavy labour. Many of those 
who became too ill o r wea k to work were transferred by the S.S. to Birkenau 
and exterminated in the ga cha mbers. Neither was ti1e plant site entirely 
without inhuman incident . Occasionally beatings occurred by the plant 
police and supervi o r . It was clear from the evidence that Farben did 
not delibera tely pur uc or encourage an inhuman policy with respect to 
the worker . In fact ome teps were taken by Farben to alJeviate the 
situation. Despite thi fact, however, it was evident that the accused 
most closely connected with the Auschwitz project bore great responsibility 
with re pect to the workers. They applied to the Reich Labour Office for 
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labour. They received and ac~epted concentration camp workers. They 
took the initiative for the unlawful employment and were aware of the 
sufferings and hardships to which they were exposed. 

Free workers were also employed in large numbers. Foreign workers 
made their appearance in 1941. They consisted chiefly of Poles, Ukrainians, 
Jtalians, Slavs, French and Belgians. Forced labour was used for a period 
of approximately three years, from 1942 until the end of the war. Many of 
those who were originally employed as voluntary workers were later forced 
to continue. 

It was clear from the evidence that Farben did not prefer either the 
employment of concentration camp workers or the5e foreign nationals who 
had been compelled to enter German labour ervice. But here again the 
evidence showed that Farben had accepted the ituation and had actively 
sought the employment and utilisation of people who came to tl!em through 
the services of the concentration camp Au chwitz and Sauckel' forced 
labour programme. 

(e) The Employmenr of Prisoners of War and Com:en1ra1io11 Camp 
Inmates in the Fuerstengrube and Janina Coal Mines. 

Closely connected with the Auschwitz enterprise was a project for the 
control by Farben of the output of the Fuerstengrube coal mine. A new 
company, under the control of Farben, was founded for the purpose of 
securing, from the Fuerstengrube mine, coal supplies for the Au chwitz 
plant. In this new company Farben controlled 51 per cent. of the stock 
and was, therefore, in a position to determine the destination of the output 
of the mine. Later, through this same company, Farben acquired the 
controlling interest in another mine known a Janina. 

The evidence showed that Polish labourers were u ed by Fuer tengrube in 
mining operations in 1943, long after the conque t of Poland and the 
impressment of the Poles into the ranks of German labour. British 
prisoners of war were also employed by Fuer tengrube, particularly in the 
Janina mine. These prisoners offered considerable resistance to their 
employers, with the result that they were withdrawn from the mine in the 
latter part of I 943. A file note disclosed tha t Hoess and the accused 
Duerrfeld inspected the Janina and Fuerstengrube mines on 16th July, 
1943. It was then agreed that British prisoners of war hould be replaced 
by concentration camp inmates. It was estimated that 300 camp inmate 
could be accommodated at Janina and that at Fuerstengrube it should be 
possible to use altogether I ,200-1,300 inmates. 

The evidence established that the Auschwitz and Fuerstengrube enterpri e 
were wholly private projects operated by Farben, with considerable freedom 
and opportunity for initiative on the part of Farben. There wa no matter 
of compulsion, although the projects were favoured by the Reich authoritie . 
On the contrary, Farben had through its officials displayed initiative in 
the procurement and utilisation of prisoners of war, forced labour and 
concentration camp inmates, fully aware of the sufferings to which they 
were exposed. 

The accused Duerrfeld, Ambros and Buetefisch were not the only one 
connected with these projects. The evidence di clo ed that the accused 
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Krauch and ter Meer had taken an active part in the procurement of such 
forced labour, fully aware of the hardships and sufferings to which such 
labourer were expo ed. A to the remainder of the accused the evidence 
ubmitted did not e tabli h any active participation or responsibility on 

their behalf. 

f) Erid nee relatin to tl,e Defence of Necessity in Connection with 
the Alle,,ed Participation of Farbe11 in the Slave Labour 
Proframme. 

.. umerou decree , order and directives of the Reich Labour Office were 
ubmitted to the Tribunal from which it appeared that the said agency 

a sumed dictatorial control over the commitment, allotment and supervision 
of all avai lable labour withi n the Reich. Strict regulations prescribed 
almo t every aspect of the relation hip between employers and employees. 
lndu trie were prohibited from employing or discharging labourers without 
the appro al of thi agency. Heavy penalties, including commitment to 
concentrati n camp and even death, were set forth for violations of these 
regulation . The accu ed , ho were involved in the utilisation of slave 
labour te tified that they were under such oppressive coercion and com­
pul ion that they could not be said to have acted with that intent which is a 
nece ary ingredient of a criminal offence. The evidence left little doubt 
that the defiant refu al of a Farben executive to carry out the Reich 
production chedule or to u e lave labour to achieve that end would have 
been treated a trea onable abotage and would have resulted in prompt 
wnd drastic retaliation. 

On the other hand, however, the evidence showed quite clearly that the 
ace~ ed here involved had willingly and intentionally embraced the oppor­
!u~!tY_ to t~ke full advantage of the slave labour programme an1 exercised 
1mt1at1ve m the procurement of forced labour, prisoners of war and 
concentration camp inmate . 

(vi) El'idence Relating to Count IV- Membership of an Organisation (the S.S.) 
declared Criminal by tl,e International Military Tribunal. 

The _evidence showed that of the three accused involved in this charge 
(Schne1~er Buetefi ch and von der Heyde), Schneider had only been a 
sponsorrng member of the S.S. from 1933 until 1945. As such member 
his only direct contact with that organisation arose out of the payment 
of dues. 

The membership record of the S.S. showed that the accused Buetefisch 
became ~n Ehrenfuehrer (Honorary Leader) of that organisation on 
20th Apnl , 1939. At the ame time he was promoted to the rank of 
Hauptsturmfuehrer (Captain). On 30th January, 1941 , he was made a 
Sturmbannfuehrer (Major). On the 5th March, 1943, he became an 
Obersturmbannfuehrer (Lt.-Colonel). The same records disclosed that he 
was assigned initially to the Upper Sector Elbe; from 1st May to 1st 
November, 1_941 , to the Per onnel Branch of the Main Office, and after 
the last mentioned date to the S.S. Main Office Proper. 

In explanation of his con nections with the S.S. the accused, Buetefisch 
tated t~at soon after h~ became deputy manager of the Leuna plant of 

Farben m 1934 he came into contact with Kranefuss, who was the Executive 
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Secretary of the Himmler Circle of Friends. During the years following 
the renewal of their contacts, the accused made frequent use of his per onal 
relationship with Kranefuss and the latter's good offices in connection with 
the protection of certain Jews and other oppressed persons in the welfare 
of whom the accused bad become interested. Ea rly in 1939 Kranefus 
had suggested that intervention on behalf of politically oppressed person 
would be much easier if the accused would affiliate himself with the S.S 
To this the accused had replied that on account of his professional and 
personal convictions he could not subscribe to the membership oath, submit 
to the S.S. authority of command, attend its functions or wear its uniform 
Much to his surprise Kranefuss advised him soon afterwar~ that the 
accused might be made an honorary member, with the re ervation 
enumerated above. Faced with the choice of either losing the friend hip 
of Kranefuss, which he had found most helpful in aiding the oppre ed 
persons who were the direct objects of S.S. intolerance, or accepting 
honorary membership, he chose the latter course. He never took the S.S. 
oath and never submitted to its authority of command · neither did he 
attend any of ics functions or wear its uniform. As a result of a controver y 
later with Kranefuss concerning the wearing of uniform, the accused asked 
that his name be deleted from the list of S.S. rank holders. The accu ed 
tated finally that his promotions and assignments were perfunctory and 

automatic and without instigation on his part. The record contained 
corroboration of these statements by the accused and none of them wa 
directly refuted by the Prosecution. The ac.cused had con i tently refu ed 
to procure a uniform in the face of positive demands to do o. It wa al 
established that he had refused to attend the organisation 's functions. The 
evidence failed to how that reciprocity in dutie and privilege , obligation 
and responsibilities which was indispensable should h~ properly be 
characterised as a member of that organisation. 

The accused von der Heyde became a member of the Reiter turm (Riding 
Unit) of the S.S. in Mannheim in 1933, his series number being 200,1 0.(1 

In 1936 the accu ed moved to Berlin. The Pro ecution contended that 
while he was in Berlin the accused was an active member of the Allgemeine 
(General) S.S. and based this charge on the following documentary proof : 

(a) An S.S. personnel file, indicating the accused 's number in that 
organisation as 200,180 and entries to the effect that he wa promoted to 
Second Lieutenant on 30th January, 1938, to First Lieutenant on 10th 
September, 1939, and to Captain on 30th January, 1941. Opposite the 
entry of the accused 's promotion to Second Lieutenant in 1938 wa a 
notation to the effect that he was a fuehrer in the S.f' . 

(b) An S.S. Racial and Settlement questionnaire, filleJ out by the accu ed, 
likewise giving his S.S. number as 200,180, his rank as Second Lieutenant , 
his unit as '· S. D. Main Office," and his activity as " Honorary Collaborator 
of S.D. Main Office." 

(c) The accused's written application for permission to marry (required 
of all members of the S.S. and also of the Wehrmacht) addressed to the 
Reich Chief of the S.S. on 6th May, 1939. On this printed form were listed 
four classes of S.S. memberships (not including the Riding Unit) and that 

( 1) This was the group within the SS that the International Military Tribunal declared 
not to be criminal. 
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of member hip of the General S.S. had been understood indicating. 
according to the Pro ecution 's conception, that the accused at that time 
regarded him elf as a member of that group. This document also gave 
the accused's member hip number a 200,180. 

To this the accused tated that when he left Mannheim for Berlin he was 
placed on leave sta tu by the S.S. Riding Unit. He emphatically denied 
that he had ever affiliated, either directly or indirectly, with any other S.S. 
group. o respon ibility was assumed by the accused for the data shown 
on hi S.S. personnel file . 1-i ... ascribed these entries to an error or a false 
as umption on the part of the clerk who made or kept this record. The 
progres ive promotion from Second Lieutenant to Captain were automatic 
and customary in all branche of the S.S. , including the Riding Units. 
Significance should al o be attached to the circumstance that in all the 
documents relatLng to the accu ed's S.S. affiliations his membership number 
wa given a 200,180, which wa in fact the number originally assigned to 
~im on hi fir t Riding nit membership card, issued at Mannheim early 
in . 1934. As to the application for permission to marry, he had submitted 
tht through the Berlin office of the S.S. because he correctly assumed that 
thi . proced.ure would . be more expedient than going through the Riding 
. nit office in Man~he1m. A to the other data he had given in his applica­

tion form, he expla ined tha t he had done so because he hoped that it would 
tend to expedite the a pproval of hi s marriage application. 

The evidence thu failed to establi h the affiliation of the accused with 
the Allgemeine S.S. or any brunch of this organisation apart from the 
Rid ing nit of the S.S. 

5. THE JUDGMENT OF THE TRIB NAL. 

The Tribunal' Judgment contained a summarY. of the evidence which 
ha_d ~en placed ~fore it and, at relevant poi~ts, statements of legal 
pnnc,ple and the Tnbunal' finding . The last two categories of utterance 
are et out on the followi ng pages. 

(i) Counts I and V (Crimes agai11s1 Peace). 
The Tribunal stated that : 

. ·• <;ounts l and V of the Indictment are predicated on the same 
tacts and involve the ame evidence. These two Counts will therefore 
be considered together. ' ' 

" <:ount _ l con i t of eighty-five paragraphs. The criminal charge is 
ontamed 1~ paragra ph one, two, and eighty-five. The other para­

• graphs are rn the nature of a bill of particulars." 

A~ter quoting these three paragraph from the Jndictment,(1) the Tribunal 
c nunued: 

, ·· Control C~uncil Law o. 10, a stated in its preamble, was promulgated 
J n order to give effect to the terms of the Moscow Declaration of 30th 

October,_ 1943, and the London Agreement of 8th August, 1945, and the 
Ch~rt~r 1s ued pur uant thereto and in order to establish a uniform legal 
ba I m Germany for the pro ecution of war criminals and other similar 
offenders, other than tho e dealt with by the International Military Tribunal.• 

1) See pp. 3-4. 
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ln Article I, the Moscow Declaration and the London Agreement are 
made integral parts of the law. In keeping with the purpose thus ex pres ed. 
we have determined that Control Council Law No. IO cannot be made 
the basis of a determination of guilt for acts or conduct that would not 
have been criminal under the law as it existed at the time of the rendition 
of the judgment by the I.M.T. in the case of United State of America ,,. 
Hermann Wilhelm Goering, et al. That well-considered Judgment is 
basic and persuasive precedent as to all matters determined therein. Jn 
the I.M.T. c~se, Count I[ bears a marked similarity to Count l in this case. 
Count I of that case is similar to our Count V. Regarding these Count 
the I.M.T. said: 

' Count l charges the common plan or con pirac_ . Count ll charge 
the planning and waging of war. The same evidence has been intro­
duced to support both counts. We hall therefore di cuss both 
counts together, as they are in substance the same. 

' But in the opinion of the Tribunal the con piracy mu t be clear( 
outlined in its criminal purpose. It mu t not be too far removed from 
the tinie of decision and of action. The planning, to be criminal, mu t 
not rest merely on the declarations of a party programme, such as are 
found in the twenty-five points of the azi Party, announced in 1920. 
or the political affirmations expressed in Mein Kampf in later year . 
The Tribunal must examine whether a concrete plan to wage war 
existed, and determine the participants in that concrete plan. 

'Jt is immaterial to consider whether a ingle conspiracy to the 
extent and over the time set out in the Jndictment ha been conclu ively 
proved. Continued planning, with aggres ive war a the objective, 
has been established beyond a doubt. 

'The Tribunal will therefore disregard the charges in Count I that 
the defendants conspired to commit war crimes and crimes aga in t 
humanity, and will consider only the common plan to prepare, initiate. 
and wage aggressive war. ' 

. •· In passing judgment upon the several defendant with respect to the 
common plan or conspiracy charged by Count I and the charge of planning 
and waging aggressive war as charged by Count II, the I.M .T. made the e 
observations concerning : 

KALTENBRUNNER- lndicted and found ot Guilty under Co11111 I. 
'The Anschluss, although it was an aggressive act, i not charged 

as an aggressive war, and the evidence against Kaltenbrunner under 
Count I does not, in the opinion f the Tribunal. how hi direct 
participation in any plan to wage such a war.· 

FRANK- Indicted and found Not Guilty 1111der Count I. 
' The evidence has not satisfied the Tribunal that Frank , as suffi­

ciently connected with the common plan to wage aggres ive war to 
allow the Tribunal to convict him on Count I.· 

FRICK- Indicted under Counts I and II. Found ,\ ot Guiliy 011 
Count I; Guilly 011 Count II. 

' Before the date of the Austrian aggre ion Frick wa concerned 
only with domestic administration within the Reich. The evidence 
does not show that he participated in any of the conference at which 



32 C ARL KR1'UCH 

Hitler outlined hi aggre sive intentions. Consequently, the Tribunal 
takes the view tha t Frick was not a member of the common plan or 
con piracy to wage aggressive war as defined in this Judgment .... 
Performing his allotted duties, Frick devised an administrative organisa­
tion in accordance with wartime standards. According to his own 
tatement, this was actually put into operation after Germany decided 

to adopt a policy of wa r.' 

STR EICHER- Indicted and found Not Guilty under Count I. 
' There is no evidence to show that he was ever within l-liller's inner 

circle of advi er · nor during his career was he closely connected with 
the formulation of the policies which led to war. He was never present, 
fo r example, at any of the important conferences when Hitler explained 
his deci ion to hi leaders. Although be was a Gauleiter, there is no 
evidence to prove that he had knowledge of those policies. In the 
opinion of the Tribunal, the evidence fails to establish his connection 
with the con piracy or common plan to wage aggressive war as that 
con pi racy has been el ewhere defined in this Judgment.' 

Fu-:-:. K- /ndicted tinder Counts I and II. Found Not Guilty 011 

Count I ; Guilty on Count II. 
' Funk wa not one of the leading figures in originating the Nazi 

plans for aggres ive war. His activity in the economic sphere was 
under ihe supervi ion of Goering as Plenipotentiary -General of the 
Four-Year Plan. He did, however, participate in the economic 
preparation for certain of the aggressive wars, notably those against 
Poland and the Soviet Union, but his guilt can be adequately dealt 
with under Count II of the Indictment. In spite of the fact that he 

- occupied important official positions, Funk was never a dominant 
figure in the va rious programmes in which he participated. This i a 
mitigating fact of which the Tribunal takes notice.' 

SCHACHT- Indicted and fo1i11d Not Guilty under Counts I and /l. 

' It is clear that Schacht was a central figure in Germany's rearmament 
programme, and the steps which he took, particularly in the early days 
of the azi regime, were responsible for Nazi Germany's rapid rise 
as a military power. But rearmament of itself is not criminal under 
the Charter. To be a crime against peace under Article 6 of the 
Charter, it must be shown that Schacht carried out this rearmament as 
part of the azi plans to wage aggressive war. Schacht was not 
!nvolved in the planning of any of the specific wars of aggression charged 
m Count IL Hi participation in the occupation of Austria and the 
Sudetenland (neither of which is charged as aggressive war) was on 
uch a limited basis tha t it does not amount to participation in the 

common plan charged in Count I. He was clearly not one of the 
inner circle around Hitler, which was most closely involved with this 
common plan. ' 

DoENITZ- l11dicted under Counts I and Jl. Found Not Guilty 
on Count I ; Guilty on Count II. 

' Although Doenitz built and trained the German U-boat arm the 
evidence does not show he was privy to the conspiracy to wage aggre~sive 
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wars or that he prepared and initiated such wars. He was a line officer 
performing strictly tactical duties. He was not present at the important 
conferences when plans for aggressive wars were announced, and there 
is no evidence he was informed about the decisions reached there .... 
In the view of the Tribunal, the evidence shows tha t Doenitz wa 
active in waging aggressive war.' 

VON SCHIRACH-lndicted and found ot Guilty under Count I. 

' Despite the warlike nature of the activities of the Hitler Jugend , 
however; it does not appear that von Schirach was involved in the 
development of Hitler 's plan for territorial expansion by means of 
aggressive war, or that he participated in the planning or preparatior. 
of any of the wars of aggression.' 

SAVCKEL-lndicred and found Not Guilty under Counts I and II. 

' The evidence has not satisfied the Tribunal that Sauckel wa.; 
sufficiently connected with the common plan to wage aggressive war 
or sufficiently involved in the planning or waging of the aggressive 
wars to allow the Tribunal to convict him on Counts I or II.' 

VON PAPEN- Indicted and found 'ot Guilty under Counts I 
and II. 

' There is no evidence that be was a party to the plan under which 
the occupation of Austria was a step in the direction of further aggressive 
action, or even that he participated in plans to occupy Austria by 
aggressive war if necessary. But it i not established beyond a reason­
able doubt that this was the purpose of his activity, and therefore the 
Tribunal cannot hold that he was a party to the common plan charged 
in Count I or participated in the planning of the aggre sive war~ 
charged under Count II.' 

SPEER-Indicted and found Not Guilty under Counts I and II. 

' The Tribunal is of the opinion that Speer' s activities do not amount 
to initiating, planning, or preparing wars of aggression or of con­
spiring to that end. He became the head of the armament industry 
well after all of the wars had been commenced and were under way. 
His activities in charge of German armament production were in aid of 
the war effort in the same way that other productive enterprises aid in 
the waging of war ; but the Tribunal is not prepared to find that such 
activities involve engaging in the common plan to wage aggressive war 
as charged under Count I or waging aggressive war a charged under 
Count II.' 

FRITZSCHE-lndicted andfomul Not Guilty under Coum I. 

' Never did he achieve sufficient stature to attend the planning 
conferences which led to aggressive war ; indeed, according to hi 
own uncontradicted testimony he never even had a conver ation with 
Hitler. Nor is there any showing that he was informed of the decisions 
taken at these conferences. His activities cannot be :1id to be those 
which fall within the definition of the common plan to wage aggressive 
war as already set forth in this Judgment. . . . It appears that Fritzsche 
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omelime made trong tatements of a propagandistic nature in· his 
broadca t . But the Tribunal is not prepared to hold that they were 
intended to incite the German people to commit atrocities on con­
quered people , and he cannot be held to have been a participant in 
the crimes charged. Hi aim was rather to arou e popular sentiment 
in upporl of Hi tler and the German war effort.' 

B OR'.\1A N- /ndicted and found Not Guilty under Count /. 
' The evidence doe not show that Bormann knew of Hitler·s plans 

to prepare initiate, r wage aggressive wars. He attended none of 
the important conference when Hitler revea led piece by piece those 
plan for aggre ion. 1 or can knowledge be conclusively inferred 
from the po ition he held. It was only when he became head of the 
Part Chancellor in 1941 , and later in I 943 secretary to the Fuehrer, 
when he a ttended many of Hitler 's conferences, tha t his positions 
gave him the nece a ry acce . Under the view slated elsewhere which 
the Tribunal ha taken of the con piracy to wage aggressive war, there 
in not ufficient evidence to bring Bormann within the scope of Count I. ' 

:· From the foregoing it appea r that the I.M.T. approached a finding of 
gu ilty of any defendant under the charge of participation in a common 
plan_ or con-piracy o~ planning and waging aggre sive war with g·reat 
ca~llon. It made finding of guilty under Counts l and I[ only where the 
evidence of both knowledge and active participation was conclusive. No 
defendant was convicted unde r the charge of participating in the common 
plan or con piracy unle he wa , as wa the defendant Hess, in such close 
relation hip with Hitler tha t he must have been informed of Hitler's 
aggressive plan and took action to carry them out or attended at least one 
of the four secret meeti ng a t which Hitler disclosed his plans for aggressive 
war. The I.M .T. Judgment li sts thee meeJings as having taken place on 
5th ovember, 1937, 23rd May, 1939, 22nd August, 1939, and 23rd 

ovember, 1939. 

" lt i important lo note here that Hitler 's p~blic utterances differed 
widely from hi · ecret di clo ure made at these meetings." 

The J ~dgment recalled that : ' During the early stages of the trial the 
Pro ecut1on pent con iderable time in attempting to establish that for 
ome time prior to the outbreak of war I.here existed in Germany public or 

co~m?n knowledge of Hitler· intention to wage aggre sive war." After 
reviewing the relevant evidence(!) the Tribunal concluded that : 

" While it i true that those with an insight into the evil machinations of 
powe_r politic might have u peeled Hitler was playing a cunning game of 
seethmg, re tie _Europ~, t_he average citizen of Germany, be he professional 
man, farmer, or mdu tnahst, could sca rcely be charged by these events with 
~nowledge that the ~uler of the Reich were planning to plunge Germany 
into a war of aggre ,on. 

" D~ring this period, Hitler· ubordinates occasionally gave expression 
to belh~erent utterance . But even these can only by remote inference, 
formed m ret ro pect be connected wi th a plan for aggressive war. The 

( 1) Sec pp. l-t- 16. 
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point here is the common ,r general knowledge of Hitler · plans and 
purpose to wage aggressive war. He was the dictator. It was natural 
that the people of Germany listened to and read his utterance in the belief 
that he spoke the truth. 

"It is argued that after the events in Austria and Czechoslovakia, men of 
reasonable minds must have known that Hitler intended to wage aggre i e 
war, although they may not have known the country to be attacked or the 
time of initiation. This argument is not sound. Hitler's move in Au tria 
and Czechoslovakia were for the avowed purpose of reuniting the German 
people under one Reich. The purpose met general public approva l. B 
a show of force but without war, Hitler had ucceeded. In the eyes of hi 
people he had scored great and just diplomatic successes without endangering 
the peace. This was affirmed in the common mind by the Mun ich Agreement 
and the various non-aggressive pacts and accords which followed. The 
statesmen of other nations, conceding Hitler ' successes by the agreement 
they made with him affirmed their belief in his word. Can we ay the 
common man of Germany believed less ? 

" We reach the conclusion that common knowledge of H itler· plan did 
not prevail in Germany, either with respect to a general plan to wage 
aggressive war, or with respect to specific plan to a ttack ind i idual 
countries, beginning with the invasion of Poland on I t September, 1939.' ' 

The Judgment then continued: 

" If the defendants, or any of them, are to be held guilty under either 
Counts l or V or both on the ground that they participated in the planning, 
preparation, and initiation of wars of aggre ion or inva ion , it mu t be 
shown that they were parties to the plan or conspiracy, or, knowing of the 
plan, furthered its purpose and objective by participating in the preparation 
for aggressive war. The solution of this problem require a con ideration 
of basic facts disclosed by the record. The e fact include the po ition 
if any, held by the defendants with the Sta te and their a uthorit , respon i­
bility, and activities thereunder, as well as their positions and activitie wi th 
or on behalf of Farben ...• 

" The Prosecution has designated as the number one defendant in thi 
case Carl Krauch, who held positions of importance with both the govern­
ment and Farben. 

" While the Farben organisation, as a corporation, is not charged under 
the Indictment with committing a crime and is not the subject of prosecution 
in this cai.e, it is the theory of the Prosecution that the defendant indi­
vidually and collectively used the Farben organisation as a n instrument 
by and through which they committed the crimes enumerated in the Jndict­
ment. All of the members of the Vorstand or governing body of Farben who 
were such at the time of the collapse of Germany were indicted and brought 
to trial. This Tribunal found that Max Brueggemann was not in a phy ical 
condition to warrant continuing him as a defendant in the case, and by an 
appropriate order separated him from this trial. All of the other Vor tand 
members are defendants in this case. The defendants Duerrfeld, Gattineau, 
von der Heyde, and Kugler were not members of the Vorstand but held 
places of importance with Farben. 



36 CA RL KRA UC H 

" If we emphasis- the d~fcndant Krauch in the discussion which follows, 
it is becau e the Pro ecution ha done so throughout the trial and has 
apparently regarded him a the connecting link between Farben and the 
Reich on account of hi official connections with both .... 

" The evidence i clear that Krauch did not participate in the planning 
of aggres ive war . The plan were made by and within a closely guarded 
circle. The meeting were ecret. The information exchanged was con­
fidential. Krauch wa far beneath membership in that circle. No oppor­
tunity was afforded to him to participate in the planning, either in a general 
way or with regard to any of the pecific wars charged in Count I. 

" The record is al o clear that Krauch had no connection with the initia­
tion of any of the specific war- of aggression or invasions in which Germany 
engaged . He wa informed of neither the time nor method of initiation." 

In the Tribunal' opinion, " The evidence that most nearly approaches· 
Krauch i that pertain ing to the preparation for aggressive war. After 
World War I, Germany was totally disarmed. She was stripped of war 
material and the means of producing it. Immediately upon the acquisition 
of power by the Nazis, they proceeded to rearm Germany, secretly and 
inconspicuously at first. As the rearmament programme grew, so also did 
the boldness of Hitler with reference to rearmament. Rearmament took 
the cour e, not onJy of creating an army, a navy, and an air force, but also 
of co-ordinating and developing the industrial power of Germany so that its 
trength might be utilised in upport of the military in event of war. The 

Four-Year Plan . initiated in 1936, was a plan to strengthen Germany as both 
a military and an economic power, although, in its introduction to the 
German people, the miJitary aspect was kept in the background." 

everthele s the Judgment concluded that: 

" The evidence does not show that anyone told Krauch that Hitler had a 
plan or plans to plunge Germany into aggressive war. Moreover, the 
positions that Krauch held with reference to the government did not, 
necessarily, result in the acquisition by him of such knowledge. 

" The I.M.T. stated that, ' Rearmament of itself is not criminal under the 
Charter. It is equally obvious that participation in the rearmament of 
Germany was not a crime on the part of any of the defendants in this case, 
unless that rearmament wa carried out, or participated in, with knowledge 
that it was a part of a plan or wa intended to be used in waging aggressive 
war. Thu we come to the question which is decisive of the guilt or 
innocence of the defendants under Counts I and V-the question of know­
ledge. 

" We have already di cu sed common knowledge. There was no such 
common knowledge in Germany that would apprise any of the defendants of 
the existence of Hitler plan or ultimate purpose. 

"It is contended that the defendants must have known from events trans­
piring within the Reich that what they did in aid of rearmament was preparing 
for aggressive war. It i a erted that the magnitude of the rearmament 
effort was such as to convey that knowledge. Germany was rearming so 
rapidly and to such an extent that, when viewed in retrospect in the light of 
subsequent events, armament production might be said to impute knowledge 
that it was in excess of the requirements for defence. If we were trying · 

I • 
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military experts, and it was shown that they had knowledge of the extent of 
rearmament, such a conclusion might be justified. None of the defendant , 
however, was a military expert. They were not military men at all. The 
field of their life-work had been entirely within industry and mostly within the 
narrower field of the chemical industry with its attendant sales branches. 
The evidence does not show that any of them knew the extent to which general 
rearmament had been planned, or how far it had progres ed at any given 
time. There is likewise no proof of their knowledge as to the armament 
strength of neighbouring nations. Effective armament i relative. It 
efficacy depends upon the relative strength with respect to the armament of 
other nations against whom it may be used either often ively or defensively." 

The Tribunal found that the accused Krauch, Schmitz, von Schnitzler and 
ter Meer " in more or less important degrees, participated in the rearmament 
of Germany by contributing to her economic strength and the production of 
certain basic materials of great importance in the waging of war. The 
evidence falls far short of establishing beyo d a reasonable doubt that their 
endeavours and activities were undertaken and carried out with the know­
ledge that they were thereby preparing Germany for participation in an 
aggressive war or wars that h:.d already been planned either generally or 
specifically by Adolf Hitler and his immediate circle of azi civil and 
military fanatics." The evidence against the other accu ed regarding 
aggressive war was said to be weaker than that aga inst the accu ed named 
above. 

Having thus dealt with the alleged responsibility of the accu ed for the 
preparation and initi~tion of wars of aggression, the Tribunal stated that : 
•• There remains the question as to whether the evidence establi bes that any 
of the defendants are guilty of ' waging a war of aggression ' within the 
meaning of Article II, I, (a) of Control Council Law No. 10. This caU 
for an interpretation of the quoted clause. Is it an offence under international 
law for a citizen of a state that has launched an aggressive attack on another 
country to support and aid such war efforts of his government, or is liability 
to be limited to those who are responsible for the formulation and execution 
of the policies that result in the carrying on of such a war ? " 

On this question the Judgment continued: 
"It is to be noted in this connection that the express purpose of Control 

Council Law No. 10, as declared in its Preamble, was to ' give effect to the 
terms of the Moscow Declaration of 30th October, 1943, and the London 
Agreement of 8th August, 1945, and the charter issued pur uant thereto.' 
The Moscow Declaration gave warning that the ' German officers and men 
and members of the Nazi Party ' who were re ponsible for ' atrocities, 
massacres and cold-blooded mass executions ' would be pro ecuted for such 

• offences. Nothing was said in that declaration about criminal liability for 
waging a war of aggression. The London Agreement is entitled an agree­
ment ' for the prosecution and punishment of the major war criminals of the 
European Axis. ' There is nothing in that agreement or in the attached 
Charter to indicate that the words 'waging a war of aggres ion', as used in 
Article II (a) of the latter, were intended to apply to any and all persons 
who aided, supported, or contributed to the carrying on of an aggressive 
war ; and it may be a<,ided that the persons indicted and tried before the 
I.M.T. may fairly be classified as ' major war criminals' in so far as t':eir 
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activities were concerned. on i tent with the express purpose of the London 
Agreement to reach the • major war criminaJs ', the Judgment of the I.M .T. 
declared that ' ma puni hment should be avoided.' 

• To depart from the concept that only major war criminals-that is, 
tho e per on in the political, military, and ind_ustrial fields, for example, who 
were re pon ible for the formula tion and execution of policies-may be held 
liable for waging wars of aggre ion would lead far afield. Under such 
circum lance there could be no practical limitation on criminal responsibility 
that would not in lude on principle, the private soldier on the battlefield, the 
farmer who increa ed hi production of foodstuffs to sustain the armed 
f~rces, or the hou ewife who ~on erved fats for the making of munitions. 
Under uch a con !ruction the entire manpower of Germany could, at the 
uncontrolled di cretion of the indicting authorities, be held to answer for 
waging war of aggre ion. That wo uld, indeed, result in the possibility 
of ma puni hments. 

" There i another a peel of thi problem that may not be overlooked. 
IL wa urged before the I.M.T. tha t international law had theretofore con­
cerned itself with the action of overeign states and that to apply the Charter 
to individua) would amou nt to the application of ex post facto law. After 
observing tha t the offence with which it was concerned had long been 
regarded as criminal by ci ilis_d peoples, the High Tribunal said : • Crimes 
again t international law are committed by men, not by abstract entities, and 
only by puni hing indi idual who commit such crime can the provisions of 
international law be enforced. The extension of punishment for crimes 
agai n t peace by the 1.M .T. to the leaders of the Nazi military and Govern­
ment wa , therefore, a logical step. The acts of a government and its 
military power are determined by the individuals who are in control and who 
fix the policie that re ult in tho e acts. To say that the government of Ger­
many wa guilty of waging aggre ive war but not the men who were in fact 
the government and who e mind conceived the plan and perfected its 
execution, ould be an ab urdity.(') The J.M.T., having accepted the prin­
ciple that the individual cou ld be puni hed, then proceeded to the more 
difficult ta k of deciding which of the defendants before it were responsible 
in fact. 

. "In thi ~a e we are faced with the problem of determining the guilt or 
innocence with respect to the waging of aggressive war on the part of men of 
rnd~strr who _we re not maker of policy but who supported their government 
?unng its period of rearmament and who continued to serve that government 
rn the waging of wa r, the initiation of which has been established as an actof 
aggres ion committed again t a neighbouring nation. Hitier launched his 
wa_r ~gainst Poland on I t September, 1939. The following day France and 
Britain decla red war on Germany. The J.M.T. did not determine whether 
the latter were ,~aged as aggre sive wars on the part of Germany. Neither 
mu t we determine that question in this case. We seek only the answer to 
the ~ltimate qu~ tion : Are the defendants guilty of crimes against peace by 
waging _aggressive war or wars ? Of necessity, the great majority of the 
popu~ahon of Germany supported the waging of war in some degree. They 
contributed to Germany' power to resist, as well as to attack. Some 

( 1) See also p. 47. 
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reasonable standard must, therefore, be found by which to mea ure the degree 
of participation necessary to constitute a crime against peace in the waging of 
aggressive war. The J.M.T. fixed that standard of participation high among 
those who lead their country into war. 

" The defendants now before us were neither high public officials in th 
civil government nor high military officers. Their participation wa that f 
followers and not leaders. If we lower the standard of participation to 
include them, it is difficult lo find a logical place to draw the line bet\\ een 
the guilty and the innocent among the great ma:, of German people. It i , 
of course, unthinkable that the majority of German should be condemned a 
guilty of committing crimes against peace. Thi would amount to a deter­
mination of collective guilt to which the corollary of mas puni hment i the 
logical result, for which there i no precedent in international law and n 
justification in human relation . We cannot say that a pri ate citizen hall 
be placed in the position of being compelled to determine in the heat f 
war whether hi government is right or wrong or, if it start right when it 
turns wrong. We would not require the citizen, at the ri k of becoming a 
criminal under the rules of international justice, to decide tha t his countr 
has become a n aggre or and that he must lay a ide his patriotism, the 
loyalty to his homeland, and the defence of his own fire ide a t the ri k of being 
adjudged guilty of crimes against peace on the one hand or of becoming a 
traitor to his country on the other, if he make an erroneou deci ion ba ed 
upon facts of which he has but vague knowledge. To require this of him 
would be to assign to him a task of decision which the leading tale men f 
the world and the lea rned men of international law have been unable t 
perform in their sea rch for a precise definition of aggre ion. 

" Strive as we may, we are unable to find , once we have pas ed below tho c 
who have led a country into a war of aggres ion , a rational ma rk divid ing 
the guilty from the innocent. Le t it be said that the difficulty of the ta k 
alone should not deter u from its performance, if justice hould o requ ire, 
here let it be sa id that the mark has already been et by that Honourable 
Tribunal in the trial of the international criminal . It was et below the 
planners and leaders, such as Goering, He , von Ribbentrop, Ro enberg, 
Keitel, Frick, Funk, Doenitz, Raeder, Jodi, Sey -lnquart, and on eurath 
who were found guilty of waging aggre sive war, and above tho e who 
participation wa le and whose activity took the form of neither planning 
nor guiding the nation in its aggressive ambition . To find the defendant 
guilty of waging aggre sive war would require us to move the mark without 
finding a firm place in which to reset it. We leave the mark, here we find it , 
well satisfied that individuals who plan and lead a nation into and in , n 
aggressive war should be held guilty of crimes against peace, but not tho e 
who merely follow the leaders and whose participations, like those of Speer, 
' were in aid of the war effort in the same way that other productive enter­
prises aid in the waging of war.' (LM.T. Judgment , Vol. I, p. 330.) " 

The Tribunal concluded its treatment of Count I and V with the folio,, in!! 
words which refer specifically to the question of conspiracy: -

" We will now give brief consideration to Count V, which charge pani i­
pation by the defendants in the common plan or con piracy. We hav 
accepted as a basic fact that a conspiracy did exi t. The que tion here i· 
whether the defendants or any of them became partie thereto. 

D 
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· · It i appropriate here to quote from the J.M.T. Judgment: 

• The Pro ecution ay , in effect, that any significant participation in 
the affair of the azi Pa rty or Government is evidence of a participation 
in a con piracy that is in itself criminal. Conspiracy is not defined in 
the Charter. But in the pinion of the Tribunal the conspiracy must 
be clearly outlined in its criminal purpose. Jt must not be too far 
removed from the time of decision and of action. The planning, to be 
criminal, mu t not re I merely on the declarations of a party programme, 
uch a a re found in the 25 points of the Nazi Party, announced in 1920, 

or the political affi rmations expressed in Mein Kampf in later years. 
The Tribuna l mu t examine whether a concrete plan to wage war 
exi led, and determine the participants in that concrete plan.' (Vol. I, 
p. 225, T.M.T. Judgment.) 

·· In o rder to be pa rticipants in a common plan or conspiracy, it is elemen­
tary that the acc u ed mu t know of the plan or conspiracy. In this connec­
tion we quo te from a ca e cited by both the Prosecution and Defence, Direct 

ale Company v. United State, 319 U.S. 703, 63 S. Ct. 1265. In dis­
cu ing United Sta te 1·. Falcone, 31 I U.S. 205, 61 S. Ct. 204 85 L. ed. 128, 
the Supreme Court of the United States said: 

' That decision come down merely to this, that one does not become 
a party to a conspiracy by aiding and abetting it, through sales of 
upplie o r otherwi e, unle s he knows of the conspiracy ; and the in­

fe rence of such knowledge cannot be drawn merely from knowledge 
the buyer will use the goods illegally.' 

F urther a long in the opinion it is said with regard to the intent of a seller 
t promote and co-operate in the intended illegal use of goods by a buyer : 
Further along in the opinion it is said with regard to the intent of a seller 
to promote and co-operate in the intended illegal use of goods by a buyer: 

' Thi intent, when given effect by overt act, is the gist of conspiracy. 
While it i not identical with mere knowledge that another purposes 
unlawful action it is not unrelated to such knowledge. Without the 
knowledge, the intent cannot exist. (United States 1·. Falcone, supra.) 
Furthermore, to esta blish the intent, the evidence of knowledge must be 
!ear, not equivocal. (Ibid.) This, because charges of conspiracy are 

not to _be made out by piling inference upon inference, thus fashioning 
what, m tha t ca e, was called a dragnet to draw in all substantive 
crime .· 

.. Count V cha rges tha t the act and conduct of the defendants set forth 
in Count I and a ll of the allegations made in Count I are incorporated in 
Count V. Since we have already reached the conclusion that none of the 
defendants pa rticipated in the planning or knowingly participated in the 
!Jrep~ration and initia tion or waging of a war or wars of aggression or 
m~a rons ~f other countrie , it follows that they are not guilty of the charge of 
bemg parties to a common plan or conspiracy to do these same things. " 

(ii The Trib1111ars Findings 0 11 Co11111s I and V. 

The Tribunal found the defendants not guilty of the crimes set forth in 
Coun t I and V. They were, therefore, acquitted under these Counts. · 
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(iii) Count II: Crimes against Property as not Falli11g ll"ithin the Concept of 
Crimes against Humanity. 

During the course of the trial, the Tribunal made a ruling which it recalled 
in its Judgment in the following words : 

·• In response to a motion filed by counsel for the defendants, the Tribunal 
ruled that, as a matter of law, a common plan or conspiracy does not exi t 
as to war crimes and crimes against humanity, as these offences are defined 
in Control Council Law No. 10.(1) At the same time, the Tribunal held that 
the acts described in Sections A and B, under Count II of the Indictment. 
would not, as a matter of law, constitute crin1es against humanity, since 
they related wholly to alleged offences against property ; nor would said 
acts constitute war crimes, since they pertained to incidents occurring in 
territory not under the belligerent occupation of Germany. This ruling 
will be further noticed under that part of the Judgment devoted to Count 11 
of the Indictment. " 

In its Judgment the Tribunal, on turning it attention to Count II of the 
Indictment, recalled and exp~nded upon this ruling : 

" The offences alleged in Count Il are charged, not only as war crime , 
but also as crimes against humanity. By a ruling entered on 22nd April , 
I 948, the Tribunal sustained a motion filed by the defence challenging the 
legal sufficiency of Count H, sub-paragraphs A and B, of the Indictment 
(paragraphs 90 to 96 inclusive), as applied to the charges of plunder and 
spoliation of properties located in Austria and in the Sudetenland of 
Czechoslovakia. The Tribunal ruled that the pa rticulars referred to, even 
if fully established by the proof, would not con titute crimes against 
humanity, as the acts alleged related wholly to offence against property. 
The immediate ruling of the Tribunal was limited to the Skoda-Wetzler and 
Aussig-Falkenau acquisitions then under consideration, but the reasoning 
upon which this portion of the ruling wa based is equally applicable to 
Count II of the Indictment in its entirety in o far a crime again t humanit, 
are charged. 

" The Control Council Law recognises crimes again t humanity a 
constituting criminal acts under the following definition : 

' (c) Crimes against Humanity. Atrocitie and offence • including 
but not limited to murder, extermina tion enslavement, deportation, 
imprisonment, torture, rape, or other inhumane acts committed again t 
any civilian poputation, or persecutions on political. racial or religiou 
grounds whether or not in violation of the domestic law of the country 
where perpetrated.' 

" We adopt the interpretation expressed by Military Tribunal IV in it 
Judgment in the case of the United States of America 1·. Friedrich Flick 
et al. , concerning the scope and application of the quoted pro i ion in relation 
to offences against property. That Tribunal said : 

' ... The " atrocities and offences ' listed therein , ·· murder, 
extermination," etc., are all offences against the per on . Property i 
not mentioned. Under the doctrine of ejusdem generis the catch-all 
words "other persecutions " must be deemed to include only uch as 

(') On this point see Vol. VI of this series, pp. S and 104-10. 
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affect the life and li berty of the oppressed peoples. Compulsory 
taking of indu trial property, however reprehensible, is not in that 
category. It may be added that the presence in this section of the 
, ord " against any civilian population" recently led Tribunal Ill to 
" hold that crime again t humanity as defined in C.C. Law IO must 
be trictly construed to exclude isolated cases of atrocity or persecution 
whether committed by private individuals or by governmental authority." 
(U.S.A. r. Alt wetter et al., decided 4th December, 1947.) The 
transactions before u , if otherwise within the contemplation of Law JO 
as crimes again t humanity, would be excluded by this holding." 

(Transcript, page 11013.) 
" J n accordance with thi view, the other particulars of plu.nder 

exploitation, and poliation, a charged in paragraphs C, D, E, and F of 
Count II of the Indictment will be considered only as charges alleging the 
commi ion of war crime . •· 

(iv) Hague Regulations Re,,arded as Not Applying to the Occupation of 
Austria and the Sudetenland. 

The Judgment went on : 

•· It i to be also ob erved that this Tribunal , in the above-mentioned 
ruling of 22nd April , .1948, further held that the particulars set forth in 
Section A and B of Count JI, as to property in Austria and the Sudetenland, 
would not constitute war crime , as the incidents occurred in territory not 
under the belligerent occup tion of Germany. 

" We held that, a a ta le of actual warfare bad not been shown to exist 
a to Au tria, incorpora ted into Germany by the Anscbluss, or as to the 
Sudetenland, covered by the Munich Pact, the Hague Regulations never 
became applicable. Jn or ling, we do not ignore the force of the argument 
that property ituated in a weak nation which falls a victim to the aggressor 
because of incapacity to re i t should receive a degree of protection equal to 
that in ca es of belligerent occupation when actual warfare has existed. 
The Tribunal is required , however, to apply international law as we find it 
in the light of the juri diction which we have under Control Council Law 
No. 10. We may not reach out to assume jurisdiction. Unless the action 
may be aid to constitute a \\ a r crime as a violation of the laws and customs 
of war, we are powerle to con ider the charges under our interpretation of 
Control Council Law o. 10, regardless of how reprehensible conduct in 
regard to these property acq i itions may have been. The situation is not 
the same here in iew of the limited jurisdiction of this Tribunal, as it 
would be if, for example, the criminal aspects of these transactions were 
being examined by an Austrian or other court with a broader jurisdiction. 

" Jn harmony with tbi ruling, the charges remaining to be disposed 
under Count JI involve a determination of whether or not the proof sustains 
the allegations of the commis ion of war crimes by any defendant with 
reference to property located in Poland , France, Alsace-Lorraine, Norway, 
and Ru sia." 

(v) The Lair Applicable to Plunder and Spoliation. 
The Judgment then continued : 
" The pertinent part of Control Council Law No. 10, binding upon this 
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Tribunal as the express law applicable to the case, i Article H, paragraph ( I), 
sub-section (b), which reads as follows: 

' Each of the following acts is recogn ised a a crime : 

'(b) War Crimes. Atrocities or offences against persons or property 
constituting violations of the laws or cu toms of war, including but not 
limited to, murder, ill treatment or deportation to slave labour or for 
any other purposes, of civilian population from occupied territory, 
murder or ill treatment of prisoners o f war or persons on the sea , 
killing of hostages, plunder of public or prfrate property, wanton 
destruction of cities, towns or villages, or devasta tion not ju tified by 
military necessity. ' ( Underscoring supplied.) 

· • This quoted provision corresponds to Article 6, Section (b) of the 
Charter of the I.M.T., concerning which that Tribunal held that the criminal 
offences so defined were recognised as war crimes under international law 
even prior to the I.M.T. Charter. There is consequently no violation of 
the legal maxim nullum crime11 sine lege involved here. The offence of 
plunder of public and private property must be considered a well:r_ecognised 
crime under international law. It is clear from the quoted prov1s1on of the 
Control Council Law that if this offence against property has been committed, 
or if the proof establishes beyond reasonable doubt the commis ion of other 
offences against property constituting violations of the laws and cu tom 
of war, any defendant participating therein with the degree of criminal 
connection specified in the Control Council Law must be held guilty under 
this charge of the Indictment. 

" In so far as offences against property are concerned, a principal codifica­
tion of the laws and customs of war is to be found in the Hague Convention 
of 1907 and the annex thereto, known as the Hague Regulations. 

·• The following provisions of the Hague Regulations a re particula rly 
pertinent to the charges being considered : 

' Art. 46. Family honour and rights, individual live and private 
property, as well as religious conviction and practice, must be 
respected. Private property cannot be confisca ted. 

'Art. 47. Pillage is formally prohibited. 

' Art. 52. Neither requisition in kind nor ervices can be demanded 
from communes or inhabitants except for the necessitie of the army of 
occupation . They must be in proportion to the re ource of the 
country, and of such a nature as not to invol~e the population_ in the 
obligation of taking part in military operattons again t their own 
country. 

'These requisitions and services shall only be demanded on the 
authority of the commander in the locality occupie?. _ . 

'The requisitions in kind shall, as far a pos 1ble, be paid for m 
ready money ; if not, a receipt shall be given and the payment of the 
amount due shall be made as soon as possible. 

'Art. 53. An army of occupation can only take po se ion of the 
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ca h, funds, and pr perty liable to requisition belonging strictly to the 
State, depot of arm , means of transport, stores and supplies, and, 
generally, all movable property of the State which may be used for 
military operation . 

' All appliance , hether on land, at sea, or in the air adapted for 
the transmis ion of news, or for the transport of persons or things, 
apart from cases governed by maritime law, as well as depots of arms 
and generally, all kind of war material, even though belonging to 
companies or to private persons, are likewise material which may 
serve for military individuals, but they must be restored at the con­
du ion of peace, and indemnities paid for them. 

' Art. 55 . The occupying State shall be regarded only as administra­
tor and usufructuary of the public buildings, real estate, forests, and 
agricultural work belonging to the hostile State, and situated in the 
occupied country. It must protect the capital of these properties, 
and administer it according to the rules of usufruct.' 

" The foregoing provi ions of the Hague Regulations are broadly aimed 
at pre erving the inviola ility of property rights to both public and private 
property during military cupancy. They admit of exceptions of expropria­
tion , u e, and requi ition, all of which are subject to well-defined limitations 
set forth in the article . Where private individuals, including juristic 
person , proceed to exploit the military occupancy by acquiring private 
property aga inst the wiJ l and consent of the former owner, such action, 
not being expressly ju tified by any applicable provision of the Hague 
Regulation , is in violati n of international law. 

"The payment of a rice or other adequate consideration does not, 
under uch circumstance , relieve the act of its unlawful character. 
Similarly where a private individual or a juristic person becomes a party 
to unlawful confiscation of public or private property by planning and 
executing a well-defined design to acquire such property permanently, 
acqui ition under such circum lances subsequent to the confiscation 
con titutes conduct in vi lation of the Hague Regulations. 

•· The e broad principle deduced from the Hague Regulations will, in 
general, uffice for a pro er con ideration of the acts charged as offences 
aga:n t property under Count JI. But the following additional observations 
are ~1 o pertinent to an under landing of our application of the law to the 
facts establi bed by the e idence. 

" Regarding term inol gy, the Hague Regulations do not specifically 
employ the term ' spoliation,' but we do not consider this matter to be 
one of any legal signific· nee. As employed in the Indictment the term 
is used interchangeably wi th the words • plunder ' and 'exploit~tion.' It 
may therefor~ be properly con idered that the term • spoliation,' which 
has ?een adm1tted_ly adopted a a term of convenience by the Prosecution, 
apphe to the wide pread and systematised acts of dispossession and 
acqui ition of property in violation of the rights of the owners which took 
place in territories under the belligerent occupation or control of Nazi 
Germa~y during World War II. We consider that • spoliation ' is synony­
mou with the word • plunder ' a employed in Control Council Law No. IO, 
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and that it em races offences against property in violation of the law and 
customs of war of the general type charged in the Indictment. In that 
sense we will adopt and employ the term spoliation in this opinion a 
descriptive of the offences referred to. 

"It is a matter of history of which we may take judicial notice that the 
action of the Axi Powers, in carrying out looting and removal of property 
of all types from countries under their occupation, became so widespread 
and so varied in form and method, ranging from deliberate plunder to its 
equivalent in cleverly disguised transactions having the appearance of 
legality, that the Allies, on 5th January, 1943, found it necessary to join in 
a declaration denouncing such acts. The Inter-Allied Declaration wa 
subscribed to y seventeen governments of the United ations and the 
French National Committee. It expressed the determination of the 
signatory nations • to combat and defeat the plundering by the enemy 
powers of the territories which have been overrun or brought under enemy 
control.' It pointed out that ' systematic spoliation of occupied or 
controlled territory has followed immediately upon each fresh aggre ion.' 
It reci ted that such spoliation : 

• ... has taken every sort of form, from open looting to the mo t 
cunningly camouflaged financial penetration, and it has extended to 
every sort of property-from works of art to stock of commoditie , 
from bullion and banknotes to stocks and shares in busines and 
financial undertakings. But the object is always the same-to seize 
everything of value that can be put to the aggressor ' profit and then 
to bring the whole economy of the subj ugated countries under control 
so that they must enslave to enrich and strengthen their oppressor . · 

" The signatory governments deemed it important, as stated in th~ 
Declaration, ' to leave no doubt whatsoever of their re olution not to accept 
or tolerate the misdeeds of their enemies in the field of property, however 
these may be cloaked, just as they have recently emphasised their determina­
tion to exact retribution from war criminals for their outrages again t 
persons in the occupied territories.' The Declaration significantly concluded 
that the nations making the declaration reserve all their rights : 

' ... to declare invalid any transfers of, or dealings with, property, 
rights and interests of any description whatsoever which are, or have 
been, situated in the territories which have come under the occupation 
or control, direct or indirect, of the Government with which they 
are at war, or which belong, or have belonged, to per ons (including 
juridical persons) resident in such territories. This warning applie 
whether such transfers or dealings have taken the form of open looting 
or plunder, or of transactions apparently legal in form, even when they 
purport to be voluntarily effected.' 

" While the lnter-Allied Declaration does not constitute law and could 
not be given retroactive effect, even if it had attempted to include and 
express criminal sanctions for the acts referred to, it is illustrative of the 
view that offences against property of the character described in the 
Declaration were considered by the signatory powers to constitute action 
in violation of existing international law. 

"In our view, the offences against property defined in the Hague 
Regulations are broad in their phraseology and do not admit of an 
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di tinction between ' plunder ' in the restricted sense of acqu1S1tton of 
physical properties, which are the subject matter of the crime, the plunder 
or poliation resulti ng from acquisition of intangible property such as is 
involved in the acqui ition of stock ownership, or of acquisition of ownership 
or control through any other means, even though apparently legal in form. 

•· We deem it to be of the e ence of the crime of plunder or spoliation 
that the owner be deprived of hi property involuntarily and against bis 
will. From the provi ion of the Declaration which we have quoted, it 
becomes apparent that the invalidity or illegality of the transaction does 
not attach even for purposes of rescission in a civil action, unless the 
tran action can be said to be involuntary in fact. It would be anomalous 
to attach criminal responsibility to an act of acquisition during belligerent 

cupancy" when the tran action could not be set aside in an action for 
re ci sion and restitution. 

" l t i the contention of the Pro ecution, however that the offences of 
plunder and poliation alleged in the Indictment have a double aspect. It 
i broadly asserted that the crime of spoliation is a ' crime against the 
country concerned i that it di rupts the economy, alienates its industry 
from it inherent purpo e, make it ub ervient to the inte est of the occupying 
power, and interfere with the natural connection between the spoliated 
indu try and the local economy. As far as this aspect is concerned, the 
con eat of the owner or owner , or their representatives, even if genuine, 
docs not affect the criminal character of the act.' In its other aspect it is 
a erted that the crime of spoliation is an offence ' against the rightful 
owner or owners by taking away their property without regard to their will 
"confi cation," or b) obtaining their "consent " by threats or pressure.' ' 

· W~ c~nnot deduce from Articles 46 through 55 of the Hague Regulations 
a ny pnnc1ple of the readth of application such as is embraced in the first 
a erted a pect of the crime of plunder and spoliation. Under the Hague 
~e?ulati~n , ' Private pr?~rty, must be respected ' (Art. 46, Para. I), 

Pillage I formally proh1b1ted (Art. 47) and ' Private property cannot 
be confi cated' (Art. 46, Para. 2). The right of requisition is limited to 
· the nece ities of the army of occupation,' must not be out of proportion 
to the resources of the country, and may not be of such nature as to involve 
the_ inhabitants in the o_bligation to take part in military operations against 
their country. But 1th respect to private property, these provisions 
~ela te t? plunder, confiscation, and requisition which, in turn, imply action 
10 relation to property committed against the will and without the consent 
of !he owner. . w_e look in vain for any provision in the Hague Regulations 
which would JU ufy the broad a ertion that private citizens of the nation 
?f the m(litary o_ccupant may not enter into agreements respecting property 
rn ?ccup1ed ter_ntone when consent of the owner is, in fact, freely given. 
!hi _ _ becomes_ unportant to the evaluation of the evidence as applied to 
rnd1_v1dual actton ~nder the concept that guilt is personal and individual. 
1 f, m fact, th_e re 1 ~o coercion present in an agreement relating to the 
pur~has~ of md~s!n aJ enterpri es or interests equivalent thereto, even 
durmg t~me ?f milita ry occupancy, and if, in fact, the owner's consent is 
vol unta~1ly given, we do not find such action to be violation of the Hague 
~egula_llon • The contrar~ interpretation would make it difficult, if not 
1mposs1ble, for the occupymg power in time of war to carry out other 
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aspects of its obligations under international law, including restoration of 
order to the local economy in the interests of the local inhabitant . (Article 
43, Hague Regulations.) On the other band, when action by the owner i 
not voluntary because his consent is obtained by threat , intimidation , 
pressure, or by exploiting the position and power of the military occupant 
under circumstances indicating that the owner is being induced to part with 
his property against his will, it is clearly a violation of the Hague Regula tion . 
The mere presence of the military occupant is not the exclu ive indication 
of the assertion of pressure. Certainly where the action of private 
individuals, including juristic persons, is involved, the evidence must go 
further and must establish that a transaction otherwise apparently legal in 
form was not voluntarily entered into because of the employment of pressure. 
Furthermore, there must be a causal connection between the illegal mean 
employed and the result brought about by employing such intimidation. 

•· Under this view of the Hague Regulations, a crucial issue of fact to 
be determined in most of the alleged acts of spoliation charged in Count IL 
of the Indictment is the determination of whether owner of property in 
occupied territory were induced lo part with their property permanently 
under circumstances in which it can be said that consent was not voluntary. 
Commercial transactions entered into by private individual which might 
be ntirely permissible and legal in time of peace or non-belligerent occupa­
tion may assume an entirely different aspect during belligerent occupation 
and should be closely scrutinised where acquisitions of property are involved, 
to determine whether or not the rights of property, protected by the Hague 
Regulations, have been adhered to. Application of the e principles will 
become important in considering the responsibility of members of the 
Vorstand of Farben, who are sought to be charged under the Indictment, 
and who did not personally participate in the negotiation or other action 
leading to the alleged act of spoliation except by virtue of uch Vorstand 
membership." 

(vi) Individual Responsibility for War Crimes. 
Continuing its treatment of Count 11, the Tribunal next reiterated the 

pri ciple of individual responsibility for war crimes : 

" It can no longer be questioned that the criminal anctions of inter­
national Jaw are applicable to private individuals. The Judgment of 
Mil" tary Tribunal IV, United States v. Flick (Case No. 5), held: 

' The question of the responsibility of individuals for such breaches 
of international law as constitute crimes has been widely di cus ed and 
is settled in part by the Judgment of I.M.T. It cannot longer be 
successfully maintained that international law i concerned only with 
the actions of sovereign states and provide no puni hment for 
individuals.' 

•· We quote further: 
' Acts adjudged criminal when done by an officer of the government 

are criminal also when done by a private individual. The guilt differ 
only in magnitude, not in quality. The offender in either case i 
barged with personal wrong and punishment falls on the offender in 

propria persona. The application of international law to individual 
is no novelty.' 
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·• Similar view were expre ed in the case of the United States v. Ohlendorf 
(Ca e o. 9) decided by MiJjta ry Tribunal II." 

("ii) The Altitude Taken by the Tribunal to Certain Defence Pleas. 

The Tribunal then ruled upon a eries of Defence pleas, as follows: 

(a) Plea that the Hague Co11ventio11 does not apply to •· annexed " 
territorie . 

· · The J.M.T., in it Judgment, found it unnecessary to decide whether, 
a · a matter of law, the doctrine of 'subjugatio11 ' by military conquest 
ha application to ubjugation resulting from the crime of aggressive war. 
The doctrine wa held lo be inapplicable where there are armies in the 
fiel d till eeking to re tore the occupied country to its rightful owners. 
The Hague Regulation do not become inapplicable because the German 
Reich 'annexed ' or • incorporated ' parts of the occupied territory into 
Ge rmany a there were, within the field, armies attempting to restore the 
occupied countrie to their true owners. We adopt this view. It will therefore 
become unneces a ry, in con idering the alleged acts of spoliation in Poland 
and Al ace-Lorraine, to consider this distinction which has been urged by 
the Defence. "(1) 

(b) Pleas Alleging Vagueness a11d Obsolesce11ce of the Law: Other 
Defence Arguments. 

" One of the general defences advanced is the contention that private 
ind u triali t cannot be held criminally responsible for economic measures 
which they carry out in occupied territories at the direction of, or with the 
approval of, their government. As a corollary to this line of argument it is 
a erled that the principles of international law in existence at the time of 
the ommi ion of the acts here charged do not clearly define the limits of 
permi ible action . It is further said that the Hague Regulations are 
ou tmoded by the concept of total warfare ; that literal appJjcation of the 
law and cu· tom of war a codified in the Hague Regulations is no longer 
po sible ; that the neces ities of economic warfare qualify and extinguish 
the old rule and must be held to justify the acts charged in keeping with 
the new concept of total warfare. These contentions are unsound. It is 
obviou that acceptance of these arguments would set at naught any rule 
of international law and would place it within the power of each nation to 
be the exclusive judge of the applicability of international law. It is beyond 
the authority of any nation to authorise its citizens to commit acts in 
contravention of international penal law. As custom is a source of 
internation~l law, customs and practices may change and find such general 
acceptance m the community of civilised nations as to alter the substantive 
content of certain of its principles. But we are unable to find that there has 
bee~ a change in the ba ic concept of respect for property rights during 
ix:lhgerent occupation of a character to give any legal protection to the 
wid~spread act of plunder and spoliation committed by Nazi Germany 
during the course of World War II. It must be admitted that there exist 
many areas of grave uncertainty concerning the laws and customs of war 
but these uncertainties have little application to the basic principles relatin~ 

( 1) Concerning this pica, see also Vol. VI of these Reports, pp. 91-3. •;t 
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to the law of belligerent occupation set forth in the Hague Regulations. 
Technical advancement in the weapons and tactics used in the actual waging 
of war may have made obsolete, in some respects, or may have rendered 
inapplicable, some of the provisions of the Hague Regulations having to 
do with the actual conduct of hostilities and what is considered legitimate 
warfare. But these uncertainties relate principally to military and naval 
operations proper and the manner in which they shall be conducted. We 
cannot read obliterating uncertainty into these provision and phases of 
international law having to do with the conduct of the military occupant 
toward inhabitants of occupied territory in time of war, regardless of how 
difficult may be the legal questions of interpretation and application to 
particular facts. That grave uncertainties may exist as to the tatus of the 
law dealing with such problems as bombings and reprisal and the like, 
does not lead to the conclusion that provisions of the Hague Regulation , 
protecting rights of public and private property, may be ignored. As a 
leading authority on international law has put it : 

' Moreover, it does not appear that the difficulties ari ing out of 
any uncertainty as to the existing law have a direct bearing upon 
violations of the rules of war which have provided the impetus for 
the almost universal insistence on the punishment of war crimes. Act 
with regard to which prosecution of individuals for war crimes may 
appear improper owing to the disputed nature of the rules in question 
arise largely in connection with military, naval and air operation 
proper. No such reasonable degree of uncertainty exists as a rule in 
the matter of misdeeds committed in the course of military occupation 
of enemy territory. Here the unchallenged authority of a ruthJe s 
invader offers opportunities for crimes the heinousness of which is not 
attenuated by any possible appeal to military nece si ty, to the 
uncertainty of the law, or to the operation of reprisals.' (Lauterpacht, 
The Law of Nations and the Punishment of War Crime , 1944 Briti Ii 
Year Book of /11temationa/ Law.) 

"We find sufficient definiteness and meaning in the provi ion of the 
Hague Regulations and find that the provisions which we have considered 
are applicable and operate as prohibitory law establishing the limits beyond 
which the military occupant may not go." 

(viii) The Tribunal's Findings 011 Cou11t II 

The Tribunal announced the following decision as to the general allega­
tion made in Count 11 : 

"With reference to the charges in the present Indictment concerning 
Farben's activities in Poland, Norway, Alsace-Lorraine, and France, we 
find that the proof establishes beyond a reasonable doubt that offences 
against property as defined in Control Council Law No. 10 were committed 
by Farben, and that these offences were connected with, and an inextricable 
part of the German policy for occupied countries as above de cribed. In 
some instances, following.confiscation by Reich authorities, Farben pro­
ceeded to acquire permanent title to the properties thus confiscated. In other 
instances involving ' negotiations ' with private owners, Farben proceeded 
permanently to acquire substantial or controlling interests in property 
contrary to the wishes of the owners. These activities were concluded by 



50 ARL KRAUCH 

entering territory that had been overrun and occupied by the Wehrmacht, or 
wa under it· effecti e control. The action of Farben and its representatives, 
under the·e ircum lance , cannot be differentiated from acts of plunder 
or pillage ommilled by officers, oldiers, or public officials of the German 
Reich. In tho e property acq ui itions which followed confiscation by the 
Reich, the cour e of action of Farben clearly indic-ates a studied design to 
acquire uch property. In mo t instances the initiative was Farben's. 
In the e in tance in which Farben dealt directly with the private owners, 
there wa the ever-pre eat threat of forceful seizure of the property by the 
Reich or other similar mea ure , such, for example, as withholding licences, 
raw materi al , the threat of uncertain drastic treatment in peace-treaty 
negot1a1Ion or other effective means of bending the will of the owners. 
The power of the military occupan t was the ever-present threat in these 
Iran action · , and wa clearly an important, if not a decisive factor. The 
re ult wa enrichment of Farben a nd the building of its greater chemical 
empire through the medium occupancy at the expense of the former owners. 

uch action on the part of Farben constituted a violation of the Hague 
Regula tion . It wa in viola tion of rights of private property, protected by 
the Law and Cu tom of War, and in the instance involving public property, 
the permanent acqui ition wa in violation of that provision of the Hague 
Regulation which limit the occupying power to a more usufruct of real 
e tate. The form of the tran actions were varied and intricate, and were 
reflected in corporate agreement well calculated to create the illusion of 
legality . But the objective of pillage, plunder and spoliation stands out, 
and there can be no uncertainty a to the actual result. 

"A a general defence, it ha been urged on behalf of Farben that its 
action in acqui ring a controlling interest in the plants factories and other 
interests in occupied territories wa designed to, and did, contribute to the 
maintenance of the economy of the e territories, and thus assisted in main­
taining one of the objective ai ms envisaged by the Hague Regulations. In 
this rega rd it is said that the action was in conformity with the obligation of 
the occupying power to re tore an orderly economy in the occupied territory. 
We are unable to accept thi defence. The facts indicate that the acquisi­
tions were not primarily for the purpose of restoring or maintaining the local 
economy but were rather to enrich Farben as part of a general plan to 
dominate the indu trie involved, a ll as part of Farben 's asserted " claim to 
leadership ' . If management had been taken over in a manner that indi­
cated a mere temporary control or operation for the duration of the hos­
tilitie there might be ome merit to the defence. The evidence, however, 
bow that the interest which Farben proceeded to acquire, contrary to the 

wi he of the owner , were intended to be permanent. The evidence further 
e tabli he that the action of the owners was involuntary, and that the trans­
fer wa not neces ary to the maintenance of the German army of occupation. 
A the action of Farben in proceedings to acquire permanently property 
intere t in the manner generally outlined is in violation of the Hague 
Regulation , any individual who knowingly participated in any such act of 
plunder or poliation with the degree of connection outlined in Article II, 
paragraph - of Central Law o. 10, is criminally responsible thereafter." 

The foll wing conclu ion were a nnounced regarding alleged acts of 
spoliation in specific localities : 
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(i) " We find that the proof° establishes beyond reasonable doubt that 
acts of spoliation and plunder, constituting offence again t property a 
defined in Control Council Law No. 10, were committed through Farben 
with respect to three properties located in Poland(1) .... The permanent 
acquisition by Farben of productive facilities or intere t the_rei~, and the 
dismantling of plant equipment, was exp! itation of terntones under 
belligerent oc-;upation in violation of the Hague Regulations.'' 

(ii) " We find that offences against property within the meaning f 
Control Council Law o. 10 were committed in the acqui ition by Farben 
of property interests in occupied Norway intended to be permanent and 
against the will and without the free consent of the owner . "(2) 

{iii) Of the alleged acts of plunder at the Mulhau en plant ~nd ~t the 
Strassbourg-Schiltigheim plants in Alsace Lorraine(3) : •· The v10lat1on of 
the Hague Regulations is clear and Farben"s participation therein amply 
proven ". Of the Diedenhofen plant(•) on the other han~ :_ "We _find t_he 
evidence insufficient upon which to predicate any cnmmal gu ilt wnh 
reference to the Diedenhofen plant. " 

(iv) " The defendants have contended that the Francolor _ g_reement_(5) 

was the product of free negotiations and tha t it proved beneficial m pract_1ce 
to the French in terests. We have already indicated that overwhelming 
proof establishes the pressure and coercion employed to obtain the con ent 
of the French to the Francolor agreement. A consent ,, a not freely 
given, it is of no legal significance that the agreement may h_ave contained 
obligations on the part of Farben the performance of which may ha e 
assisted in the rehabilitat ion of the French i du trie . or i the adequacy 
of consideration furnished for the French properties in the new corporation 
a valid defence. The essence of the offence i the u e of the power resulting 
from the military occupation of France as the mean of acquiring private 
property in utter disregard of the rights and wishe of the o, ner. We fi~d 
the element of compulsion and coercion pre ent in an aggravated de¥ree 1_n 
the Francolor transaction , and the violation of the Hague Regula tion 1 

clearly established." 

(v) Of the charges of spoliation in the matter of Rhone-Poulenc(~) : 
"This conduct of Farben 's seems to have been wholly unc nnected wnh 
seizure or threats of seizure expressed or implied, and while it ma be subje l 

to condemnation from a moral point of view. it fall far short of being proof 
of plunder either in its ordinary concept or a et forth in the Hague Regula­
tions, either directly or by implication." 

(vi) " We are unable to say from the record before u that any individual 
defendant has been sufficiently connected ,,ith completed act f plunder 
in Russia within the meaning of the Control Council Law.(1) 

After declaring these findings and setting out the rele an t e\.idence the 

( 1) See pp. 19- 20. 
(2) See pp. 20-21. 
( 3) Seep. 21. 
( 4) See p . 21. 
(5) See pp. 21-22. 
( 6 ) See pp. 22- 23. 
(7) Seep. 23. 
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Tribunal then proceeded to sta te its findings on Count II relating to the 
accused individually. It prefaced its findings with the following statement: 

' It i appropriate here to mention that the corporate defendant, Farben, 
is not before the bar of thi Tribunal and cannot be subjected to criminal 
penalt ie in the e proceeding . We have used the term Farben as descrip­
tive of the instrume ntality of cohesion in the name of which the enumerated 
acts of polia ti on were committed. But corporations act through indi­
vidual and . under the conception of personal individual guilt to which 
previous refere nce ha been made, the Prosecution, to discharge the burden 
imposed upon it in th is ca e, must establish by competent proof beyond a 
reasonable doubt that an individual defendant was either a participant in 
the illegal act or. that, bei ng awa re thereof, he authorized or approved it. 
Responsibil ity doe not au tomatically a ttach to an act proved to be criminal 
merely by virtue of a defendant ' membership in the Vorstand. Conversely, 
one may not utilize the co rporate structure to achieve an immunity from 
criminal re ponsibil ity for illega l acts which he directs counsels aids 
orders, o r abet . But the evidence must establish action ' of the ch~racte; 
we have indicated , with knowledge of the essential elements of the crime." 

The find ing regardi ng the individual accused(1) are set out below: 

(i) " Krauch is acqu itted of all charges under Count ll of the Indictment. " 

(ii) " We a re not convinced beyond reasonable doubt of the guilt of the 
defendant Schmitz in connection with Farben 's spoliative activities in 
Poland or Alsace-Lorrai ne ... . 

" Schmitz bore a re pon ibility for, and knew of, Farben 's programme to 
ta ke pa rt in the spolia ti on of the French dyestuffs industry and, with this 
knowledge. expressly and impliedly authorized and approved it. Schmitz 
must be held guilty on th i respect of Count II of the Indictment . . . . 

" We conclude tha t Schmitz was fully i[!formed of the ramifications of 
the ordisk-Kettmeta ll plan, and that his action in expressly or impliedly 
approving Fa rben '. pa rticipa tion connects him criminally within the meaning 
of Control Council Law o . 10. Schmitz is found guilty under Count I[ 
of the Indictment. " 

(iii) " Von Schn itzler i fo und guilty under Count I[ of the Indictment " 
as a result of his activitie in connection with acquisitions in Poland and with 
the Francolor agreement. On the other hand, '' the evidence does not 
establi.sh v_on _Schnitzler' criminal complicity in the acquisition by Farben 
of propert1e in Norway, no t is it sufficient to warrant conviction in con­
nection with the charge of spoliation in Alsace-Lorraine. " 

(iv) Gajew ki wa " acq uitted of the charges under this Coun.t as we do 
not con ider tha t it i proved tha t he took a part in any crimi~al action 
charged in Count ll •·. 

. (v) " We ca n~ot impute criminal guilt to the Defendant Hoerlein from 
his member hip in the Vor tand, a nd he is acquitted of all of the charges 
under Co unt II of the Indictment. " 

(vi) " We find tha t the proof e tabli hes the guilt of the Defendant Ter 
Meer under Coun t H of the Indictment beyond reasonable doubt. He 

( 1) Sre p. 23. 
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was prominently connected with the activities of Farben in the acquisition 
of the Polish property and in the Francolor acquisition " and •· was a guilty 
participant in Farben's acquisition of the confiscated Mulhouse plant, as he 
knew of and tacitly approved the acquisition ." 

(vii) For his participation in the spoliation in orway, the Tribunal 
found the accused Buergin '' guilty under Count ll of the Indictment." 

(viii) " For his connection with, and participation in , the Norwegian enter­
prise, Haefliger is guilty under Count II of the Indictment. " 

(ix) "The Defendant llgner was an active participant ·in the case of 
spoliation of Norway and must be held guilty under Count 11 of the 
Indictment. .. 

" In our view the evidence establishes beyond reasonable doubt the 
Defendant Ilgner·s criminal complicity in the spoliation of orsk-Hydro, 
and the Defendant llgner is guilty under Count IL 

" We do not find that the evidence establishes beyond rea onable doubt 
any connection of the Defendant Ilgner with the other particula rs alleging 

. acts of spoliation under Count IL" 
(x) " Jaehne was fully informed of, and took a consenting part in, Farben · 

acts of spoliation in the acquisition of " the confisca ted Alsace-Lorraine 
oxygen and acetylene plants. " Jaehne's connection with this matter wa 
such that he must be held criminally responsible under thi a peel of Count 
JI of the Indictment. 

" There is not sufficient evidence to warrant his conviction under any of 
the other particula rs set forth in Count II." 

(xi) Oster was held guilty under Count II becau e of hi connection with 
the Farben activities relating to Norsk-Hydro. 

(xii) Of the connection of the accused Kugler with the Francolor agree­
ment the Tribunal decided : " While he was not the domina nt figure init ia­
ting the policies leading to the unlawful acquisitions, he wa crimina lly 
connected with the execution of the entire enterprise and must be held guilty 
under Count Il •·. ./ 

The defendants von !>nieriem, Ambros, Schneider K:ehne, Lauten­
schla~ger, Beutefisch, Mann, Wurster, Duerrfeld, Ga ttmeau, and von der 
Heyde were held not guilty under Count U. 

(ix) Count Ill ; Sla ve Labour 

The Tribunal did not enter into any deta iled analy is of forced labour 
viewed as a war crime. Of the recruitment of such labour from among 
foreign workers, the Judgment states that: ·• It is enough to say here that 
the utilization of forced labour, unless done oder such circumstances as to 
relieve the employer of responsibility, constitutes a violation of tha t part 
-of Article II of Control Council Law No. 10 which recognizes a war crime 
and crimes against -humanity the enslavement, deportation , or imprisonment 
of the civilian population of other countries", and later : " The use of 
concentration camp labour and forced foreign workers at Auschwitz with the 
initiative displayed by the officials of Farben in the procurement and utiliza­
tion of such labour, is a crime against humanity and, to the extent tha t 
non-German nationals were involved, also a war crime, to which the slave 
labour programme of the Reich will not warrant the defence of necessity." 
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Of the employment of prisoners of war, the Tribunal said : " The use of 
pri oner of war in , a r operations and in work having a direct relation to 
uch operation wa prohibited by the Geneva Convention. Under Count II[ 

the defendant are charged with violations of this prohibition. To attempt 
a genera l statement in definition or clarification of the term 'direct relation 
to war operation ' \ ould be to enter a field that the writers and students of 
in ternational law have found highJy controversial. We therefore limit our 
ob_ erva tion to the particular facts presented by this record, " and at an earlier 
point : " The u c of prisoners of war in coal mines in the manner and under 
the condition di closed by this record, we find to be a violation of the 
regulati~ns of the Geneva Convention and, therefore, a war crime." 

x) The Plea of uperior Orders or Necessity 

Contained in the treatment by the Tribunal of Count JI[ is a section headed 
The Defence of ecessity which, after recalling that the defendants had 
pleaded this defence and after referring to the relevant evidence makes the 
following remark on the point of law involved : ' 
. " The questi ~n r:main as to the availability of the defence of necessity 
rn a c_ase of_ th1 kind. The I.M.T. dealt with an aspect of that subject 
when tt con 1dered the effect of Article 8 of its Charter, which provides : 

· The fact that the defendant acted pursuant to order of his Govern­
men~ or of~ up~rior shall not free him from responsibility, but may be 
considered tn mitigation of punishment ... ' . 

" Concerning the above provision the J.M.T. said: 
' That a oldier wa ordered to kill or torture in violation of the 

international law of war has never been recognized as a defence to such 
acts of b~uta li_t~, t~ough , as the Charter here provides, the order may 
be urged tn m111gallon of the punishment. The true test, 1rhich is found 
in ,·ary ing degrees in the criminal law of most nations, is not the existence 
of the ~rder, but whNher moral choice 1ras in fact possible.' (Our 
empha 1 ) . 

" 1:hus the I.M.T. recognized that while an order emanating from a 
upe~1or ?fficer or from the government is not, of itself, a justification for 

l~e v10la t1 on of a n interna tional law (though it may be considered in mitiga­
tion), nevert~ele , uch an order is a complete defence where it is gi;en 
und_er uch c1rcum la nce as to afford the one receiving it of no other moral 
ch_o1ce than to comply therewith. As applied to the facts here, we do not 
think there can be much uncertainty as to what the words ' moral choice ' 
mean. T~e qu_oted pas age from the f.M.T. Judgment as to the condition 
that prevailed tn _Germany during the Nazi era would seem to suggest a 
uffic1e~t an wer tn ofar as this case is concerned. Nor are we without 

persua tve precedent a. to the proper application of the rule of necessity 
m the field of the law with which we are here concerned. 

"!he ca e of the U~ited States v. Flick, et al. (Case 5), tried before Tribunal 
IV mvol \ed th~ dominant figure in the German steel and coal industry and 
fi~e 0 ~ h! bu me ~ ociat~s: They were charged, among other things, 
wit_h havi~g been acttve part1c1pants in the slave-labour programme of the 
Third Reich . The Judgment of the Tribunal reviewed the facts and con­
cluded th~t four of these defendants were entitled to the benefit of the defence 
of necessity . . V:e qu~te from that Judgment because the facts therein dis­
closed are stnkmgly similar to those developed in the trial of this case : 

E 
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' The evidence with respect to this Count clearly e tablishes tha t 
labourers procured under Reich regulations, including voluntary ~nd 
involuntary foreign civilian workers, pri oners of war and c_oncentrat1on 
camp inmates, were employed in some of the ~Ian ts ofth~ Fhck _Konzern. 
... It further appears that in some of the Fhck enterprise pn ~ner of 
war were engaged in work bearing a direct relation to war operation . 

'The evidence indicates that the defendants had no actual control of 
the administration of such programme even where it affected their 
own plants. On the contrary, the evidence how that the J?rogrammc 
thus created by the tate was rigorou ly detailed and uperv1 ed by the 
state, its supervi ion even extending into pri oner of w_a r labour ca~ P 
and concentration camp inmate labour camps e tablt hed and m~m­
tained near the plants to which such pri oner of, ar and concentration 
camp inmate had been allocated. Such pri oner of wa~ camp w: re 
in charge of the Wehrmacht (Army), a nd the concentrauon camp 111-
mates labour camps were under the control and uper ision of_ the S.S. 
Foreign civilian labour camps were under camp guards al?pornt~~ by 
the plant management subject to the approval of tate po)1ce ofhc1al_ . 
The evidence shows that the managers of the plant here mvolved did 
not have free access to the prisoner of war labour camps or the con­
centration labour camps connected with their plants, but were allO\ ed 
to visit them only at the pleasure of those in charge. ' 

' Workers were allocated to the plants needing labour throug~ the 
novemmental labour offices. No plant managemen t could effect1 ely 
~bject to such allocation. Quotas for production were et for indu tr 
by the Reich authorities. Without labour, _quota could not be fill~d. 
Penalties were provided for those who fatled to meet uch quota . 
Notification by the plant management to the effect that labour \ a 
needed resulted in the allocation of worker to such plant by the govern­
mental authoritie . This was the only way worker could be procured. ' 

' Under such compulsion, despite the mi g~ving which it appea r 
were entertained by some of the defendant with re pect t_o the matter, 
they submitted to the programme and, ~ a resu lt, foreign , orker_ , 
prisoners of war, or concentration camp 111m~le _ became employ~d 111 
some of the plants of the Flick Konzern and 111 Stemag. Such w~Itten 
reports and other documents as from time ~o tim~ may have been signed 
or initialled by the defendants in connecll~n w1t_h the employment f 
foreign slave labour and prisoners of war m t~e1r pla_nts were_ i:or the 
most part obligatory and ne~essary to a c?~plta~ce w1!h the n!td an~ 
harsh Reich regulations relative to the adm1111 trat1on of its programme. 

'The defendants lived within the Reich . The Reich, through it 
hordes of enforcement officials and secret police, was a lways "_pre en~ ", 
ready to go into instant action_ and to n:iete out avage and 1mmed1ate 
punishment against anyone dmng ~nythmg that could be construe~ a 
obstructing or hindering the carrying out of governmental regulation 
or decrees.' 
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'In thi ca e, in our opinion, the testimony establishes a factual 
situation which makes clearly applicable the defence of necessity as 
urged in behalf of the defendants Steinbrinck, Burkart, Kaletsch and 
Terberger.' 

"Tribunal IV convicted two defendants (Weiss and Flick)/ however, 
under the lave-labour Count. The basis for these convictions was the 
active solicitation of Wei s, with the knowledge and approval of Flick, of 
an increase in their firm's freight-car production, beyond the requirements 
of the government 's quota, and the initiative of Weiss in securing an alloca­
tion of Ru sian pri oners of war for use in the work of manufacturing such 
increa ed quota . With respect to these activities the Tribunal concluded 
that Weiss and Flick had deprived themselves of the defence of necessity, 
saying: 

' The war effort required a ll persons involved to use a!J facilities to 
bring the war production to its fullest capacity. The steps taken in this 
instance, however, were initiated not in governmental circles but in the 
plant management. They were not taken a a result of compulsion or 
fear, but admittedly for the purpose of keeping the plant as near capacity 
production a po ible.' 

"We have al o reviewed the Judgment of the General Tribunal of the 
Military Government of the French Zone of Occupation in Germany, 
dated 30th June, 194 , in which Hermann Roechling was convicted of parti­
cipation in the lave-labour programme. That Judgment recites that said 
Roechling wa ' pre ent at several secret conferences with Goering in 1936 
and 1937 ; ' that in 1940 he ' accepted the positions of plenipotentiary­
general for the teel plants of the departments of the Moselle and of Meurthe­
et-M oselle Sud ; ' that, ' tepping out of his role of industrialist, after having 
demanded high admini trative and leading positions concerning the steel 
exploitation of the Reich ' he became' dictator for iron and steel in Germany 
and the occupied countries;' that in 1943 said Roechling also 'lavished 
advice on the azi Government in order to utilize the inhabitants of occupied 
countric for the war effort of the Reich : ' that he ' sent to the Nazi leaders 
in Berlin a memora ndum req ue ting that he obtain the utilization of Belgian 
labour in o rder to develop German industry ;' that he ' suggests in this con­
nection that youths of I to 25 should be drafted to obligatory work under 
German cnmmand- which would mean the utilization of approximately 
200,000 per on ; ' that he al o 'requested that negotiations be started 
immediately in order to obtain a considerable number of Russian youths of 
about 16 yea r of age for labo ur in the iron industry ; ' that he ' requested 
the taking of a general census of French, Belgian and Dutch youths in order 
to force them to work in war plants or to draft them into the Wehrmacht 
t gether with the promulgation of a law which would make work obligatory 
in the o"cupied coun tries ; ' and that he also • incited the Reich authorities 
in the mo t in idious manner to employ inhabitants of occupied countries 
and P.O.W.s in armament work, with complete disregard of human dignity 
and the term of the Hague Convention.' Two defendants were acquitted 
and two other convicted by the French Tribunal. The Iatter-von Gem-

ingen and Rodenhau er- were found guilty as co-authors and accom­
plice to the above-de cribed illegal employment of prisoners of war and 
deportees by Hermann Roechling, and to his encouragement of illegal 
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punishments meted out to said involuntary labourers. Said illegal punish­
ments were imposed by a summary court organized, in agreement with the 
Gestapo, by von Gemmingen and Rodenhauser in the Roechling plant, of 
which they were both directors. It is thus made clear that the defence ,of 
necessity could not have been successfully invoked on behalf of either of the 
said named defendants. Concerning the acquitted defendants, Ernst 
Roechling and Albert Maier, the High Tribunal expressly said that the evi­
dence did not establish that either of them exercised initiative in connection 
with the slave-labour programme. 

" It is plain, therefore, that Hermann Roechling, von Gemmingen, and 
Rodenhauser, like Weiss and Flick, were not moved by a lack of moral 
choice but, on the contrary, embraced the opportunity to take full advantage 
of the slave-labour programme. Indeed, it might be said that they were, to a 
very substantial degree, responsible for broadening the scope of that repre­
hensible system. 

" From a consideration of the J.M.T., Flick, and Roechling Judgments, we 
deduce that an order of a superior officer or a law or governmental decree 
will not justify the defence of necessity unles , in it operation, it is of a 
character to deprive the one to whom it is directed of a moral choice as to 
his course of action. lt follows that the defence of nece ity is not available 
where the party seeking to invoke it wa , himself, responsible for the 
existence or execution of such order or decree, or where his participation 
went beyond the requirements thereof, or was the result of hi own initiative." 
(xi) The Tribu,ia/'s Findings on Count Ill 

The Tribunal stated : " We are of the opinion that the evidence fails short 
of establishing the guilt of any of the defendants on paragra ph 131 of the 
Indictment which charged that • Poison gases . . . manufactured by Farben 
and supplied by Farben to officials of the S.S. were u ed throughout 
Europe.''' 

Again, of the allegation made in paragraph 131 that " ... variou 
deadly pharmaceuticals manufactured by Farben and supplied by Farben to 
officials of the S.S. were used in experimentations upon ... enslaved person 
in concentration camps throughout Europe. Experiments on human being 
(including concentration camp inmate ) without their con ent were conducted 
by Farben to determine the effect of ... vaccines and related product , " 
the Tribunal declared that: " Applying the rule that where from credible 
evidence two reasonable inferences may be drawn, one of guilt and the other 
of innocence, the latter must prevail , we must conclude that the Prosecution 
has failed to establish that part of the charge here under con ideration. " 

The Tribunal found the following guilty on Count Ill as a whole: Krauch, 
Duerrfeld, Ambros, Buetefisch, and ter Meer. ~ ..., 

The following werejteld not guilty on Count Ill: Gajewski, Hoerlein, 
Buergin, Jaehne, Kuehne Lautenschlager, Schneidei:, Wu~ ter, Schmitz. 
von Schnitzler, von Knieriem, Haefliger, llgner, Mann, 0 ter, Gattineau, 
von der 'Heyde, and Kugler. 

(xii) Count JV; Membership of a Criminal Organisation 

The Tribunal's treatment of Count IV includes the following passage : 
"Article II, I, (d) of Control Council Law No. 10 provides that : 

" ' l. Each of the following acts is recognized as a crime : . . . 
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' (d) Member hip in categories of a criminal group or organization 
declared criminal by the International Military Tribunal.' 

" Article IO of the Charter of the I.M.T. provides : 
' In ca e where a group or organization is declared criminal by the 

Tribunal, the competent national authority of any Signatory shall have 
the right to bring individuals to trial for membership therein before 
national military or occupation courts. In any such case, the criminal 
nature of the group or organization is considered proved and shall not 
be questioned.' 

·' In dealing with the S.S. the l.M.T. treated as included therein all persons 
who had been officially accepted as members of any of the branches of said 
organization except it o-called riding units. The Tribunal declared to be 
criminal tho e group of said organizations which were composed of members 
who had become or remained such with knowledge that such groups were 
being u ed for the commission of war crimes or crimes against humanity 
connected with the war, or who had been personally implicated as members 
of said organization in the commission of such crimes. Specifically excluded 
from the cla se of member to which the Tribunal imputed criminality, 
however, were tho e per ons who were drafted into membership by the 
State in such a way a to give them no choice in the matter and who had 
committed no such crimes and those persons who had ceased to belong to any 
of aid organizations prior to 1st September, 1939. 

"The I.M.T. aid : 
' A criminal organization is analogous to a criminal conspiracy in 

that the e ence of both is co-operation for criminal purposes. There 
mu t be a group bound together and organized for a common purpose. 
The group must be formed or used in connection with the commission 
of crime denounced by the Charter. Since the declaration with respect 
to the organization and groups will , as has been pointed out, fix the 
criminality of it members, that definition should exclude persons who 
had no knowledge of the criminal purposes or acts of the organization 
and those who were drafted by the State for membership, unless they 
were personally implicated in the comm is ion of acts declared criminal 
by Article 6 of the Charter as members of the Organization. Member­
ship alone i not enough to come within the scope of these declarations. • 

"Finally, the J.M.T. made certain recommendations, from which we 
quote: 

' Since declaration of criminality which the Tribunal makes will be 
u ed by other court in the trial of persons on account of their menJber­
ship in the organizations found to be criminal, the Tribunal feels it 
appropriate to make the following recommendations: ... 

'2. Law o. 10, to which reference has already been made, leaves 
puni hment entirely in the discretion of the trial court even to the extent 
of inflicting the dea th penalty. The De-Nazification Law of 5th 
March, 1946, however, passed for Bavaria Greater-Hesse and Wurt­
temberg-Baden, pro~ides definite sentences for punishment 'in each type. 
of off~nce. The Tribunal recommends that in no case should punish­
ment 1mpo ed under Law No. 10 upon any members of an organization 
or group declared by the Tribunal to be criminal exceed the punishment 
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fixed by the De-Nazification Law. 
under both laws.' 

o person should be punished 

" For having actively engaged in the ational Sociali t tyranny in the 
S.S., the De-Nazification Law of 5th March, 1946, for Bava ria, Greater­
Hesse and Wurttemberg-Baden, fixes a maximum penalty of internment in 
a labour camp for a period of not less t}:lan two nor more than ten years in 
order to perform reparations and reconstruction work, again t which political 
internment after 8th May, 1945, may be taken into account. There are al o 
provi ions for conf:iscation of property and deprivation of civil rights. 

" In its Preliminary Brief the Prosecution says that • it eems totally 
unnecessary to anticipate any contention that intelligent Germans, and in 
particular persons who were S.S. members for a long period of years, did not 
know th~t the S.S. was being used for the commission of act • amounting 
to war cnmes and crimes against humanity ... "' This a umption is not , 
in our judgment, a sound basis for shifting the burden of proof to a defendant 
or for relieving the Prosecution from the obligation of e tabli hing all of the 
es ential ingredients of the crime. Proof of the requi ite knowledge need not, 
of course, be direct, but may be inferred from circumstance duly e tabli hed. 

·· Tribunal II in passing upon the question of the guilt of the Defendant 
Scheide on a charge of membership in the S.S. in the case of the United States 
v. Pohl, et al (Case No. 4), said : 

'The defendant admits membership in the S.S. , an organisation 
declared to be criminal by the Judgment of the International Military 
Tribunal , but the Prosecution has offered no evidence that the defendant 
had knowledge of the criminal activitie of the S.S., or that he remained 
in the organis'.ltion after September, 1939, with uch knowledge, or that 
he engaged in criminal activities while a member of uch organisation . 

'Therefore the Tribunal find and adjudge that the defendant 
Rudolf Scheide is not guilty as charged in Count VI of the Indict­
ment'." 

Speaking specifically of the accused Schneider the Tribunal continued : 

'' The defendant Schneider was a sponsoring member of the S.S. from 1933 
until 1945. As such member his only direct contact with sa id organisation 
arose out of the payment of dues. 

" After quoting from that part of the I.M .T. Judgment in which the matter 
of criminal responsibility for membership in the S.S. wa discu ed, Tribunal 
Ill in the case of the United States v. Al toetter et al. (Ca e o. 3).(1) 
transcript page 10906, in the course of its opinion aid : ' It is not believed 
by this Tribunal that a sponsoring membership is included in this definit ion'. 
We are not dispo ed to di agree with that conclu ion." 

Of the defendant Buetefisch, the Judgment tales : 
" In the appraisal of the defendant's status in the S.S. , the Pro ecution 

attaches much significance to his intimate relationship to Kranefuss and the 
latter's close affiliation with Himmler and his Circle of Friends. It appear 
that the defendant became a member of this Circle about the same time that 
he was made an honorary leader of the S.S. a d that he was a regular attendant 

( 1) See Vol. VI of these Reports, pp. 1- 110. 
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at the meetings of the Circle, including one occasion when th~ entire memlx:r­
ship was the gue t of Himmler at bis field headquarters m East Prussia. 
Concerning the e meetings of the Himmler Circle, Tribunal IV in C:a~. 5 
(U.S. v. Flick et al. (1) after fully considering the character_ and_ actmttes 
of that group, including the part played by Kranefuss therem, said : 

' We do not find in the meetings themselves the sinister purposes 
ascribed to them by the Prosecution ... so far we see nothing criminal 
or immoral in the defendant 's attendance at these meetings. 

' As a group (it could hardly be called an organisation) it played no 
part in formulating any of the policies of the Third Reich.' 

" The Prosecution call s attention to the fact, however, that the Circle 
of Friends contributed more than a million Reichsmarks annually to the S.S. 
during each of the year 1941 , 1942, and 1943, and that 100,000 of each 
of these gift came from Farben, through the d ::fendants Schmitz and Buete­
fisch. The e fact , if establi hed , would only be material to the charge here 
under consideration a tending to show, in connection with other facts, that 
Buetefisch had knowledge of the criminal purposes or acts of the S.S. at the 
time he became or during the period that he rem ::.i ined a member-if he was, 
in fact, a member. In other words, it is fir t necessary for us to determine 
whether the defendant was a member of the S.S. in the sense contemplated 
by the I.M .T. when it held such membership to be criminal. Unless and 
until it is fir t ascertained that the defendant was a member in the accepted 
sense, we are unconcerned with the question as to whether he had knowledge 
of the criminal activities of the organisation. 

"The exhaustive opinion of the Supreme Spruchkammer Court of Hamm, 
rendered in affirming the case in which Baron von Schroeder was convicted 
for honorary member hip in the S.S. , had been cited and relied upon by the 
Prosecution . The factual distinction between the case with which we are 
presen tly concerned and that of von Schrceder is clearly disclosed by the 
opinion above referred to. In noticing the character of von Schroeder's 
relationship to the S.S., the Supreme Spruchkammer Court said : 

'At the Reich Party Meeting in 1936 be (von Schrceder) was told 
orally by Himmler that he had been accepted as an honorary member 
with the rank of Standartenfuehrer by the Allgemeine (General) S.S. 

' The defendant after his acceptance into the AIJgemeine S.S. as an 
honorary member received; as is admitted by the appellant, a member­
ship number, paid regularly his membership dues, was promoted to 
S.S. Oberfuchrer in 1939 and S.S. Brigadefuehrer in 1941, showed up 
at special occa ion wearing the uniform of his rank, although he never 
participated in any S.S. duties and was not assigned to any definite 
S.S. unit, but was registered with the Staff as an assigned leader.' 

"As distingui hed from von Schroeder, who appeared at special occasions 
in the uniform of hi rank, the defendant Buetefisch consistently refused to 
procure a uniform in the face of positive demands that he do so. This 
circumstance, when coupled with the other significant reservations which the 
defendant impo ed and consistently maintained when and after be accepted 
honorary member hip, would seem to place him in an entirely different 
category from that of von Schroeder. 

( ') Sec Vol. IX of these Reports, pp. 1-59. 
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"We do not attach any special significance to the fact that the defendant 
was classified as an honorary member, but we are of the opinion that the 
defendant's status in the organisation must be determined by a consideration 
of his actual relationship to it and its relationship to him. Membership in 
an organisation ordinarily involves, reciprocally, rights, privileges, and bene­
fits accruing to the member from the organi ation and corresponding dutie , 
obligations, and responsibilities flowing to the organisation from the member. 
One of the advantages to be gained by an organisation from having so-called 
honorary members is the added prestige accruing to it from having prominent 
personages identified with it. This p0int wa emphasised by the Supreme 
Spruchkammer in dealing with von Schroeder, but even that benefit is 
negatived here by the showing of the refusal of Buetefisch to attend the 
organisation's functions and to wear its insignia. 

" We are constrained to hold that the evide11ce does- not establish beyond 
a reasonable doubt that the defendant Buetefisch was a member of an 
organisation declared to be criminal by the Judgment of the I.M.T." 

The Tribunal concluded its consideration of the accused von der Heyde" 
responsibility under Count IV with these words : 

" In dealing with the S.D., the I.M.T. included 'all toe.al representati e 
and agents, honorary or otherwise, whether they were technically members 
of the S.S. or not ', and concluded that said organisation was criminal. 
In this case, however, von der Heyde is charged, specifically, with member hip 
in the S.S., not the S. D., and the burden is on the Prosecution to establish 
that fact. There was no showing that membership in the S.S. was a nece -
sary prerequisite to membership in the S.D. The Judgment of the I.M .T. 
indicates otherwise and treats these groups as separate, though related. 
organisations. 

"Taking into account that the only definitely established affiliation of the 
defendant was with the non-culpable Riding Unit of the S.S. and that the 
evidence tending to show that he subsequently became a member of the 
General S.S. arises wholly out of the innocuou incidents connected with hi · 
efforts to obtain a marriage licence, we must conclude that the guilt of the 
defendant von der Heyde under Count IV has not been a ti factorily 
established. " 

(xiii) The Tribunal' s Findin"S on Count JV. 

It may be convenient to quote the Tribunal 's words reiterating its findings 
on this Count : 

"The defendants Schn; ider, Buetefisch and vof der Heyde are acquitted 
of the charges contained in Count IV of the Indictment. " 

(xiv) Judge Herbert's Statement and Opinions. 

Judge Paul M. Herbert signed the Judgment of the Tribunal subject to 
reservations made immediately before the pronouncement of sentence by 
the President of the Tribunal : 

" I concur in the result reached by the majority under Counts I and V of 
the Indictment acquitting all of the defendants of crimes against peace, but 
I wish to indicate the following: The Judgment contains many statement 
with which I do not agree and in a number of re pects is at variance with my 
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