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OF WAR CRIMINALS

SELECTED AND PREPARED
BY THE UNITED NATIONS WAR CRIMES
COMMISSION

One of the aims of this series of Reports is to relate in summary
form the course of the most important of the proceedings taken
against persons accused of committing war crimes during the Second
World War, apart from the major war criminals tried by the
Nuremberg and Tokyo International Military Tribunals, but
including those tried by United States Military Tribunals at
Nuremberg. Of necessity, the trials reported in these volumes
are examples only, since the trials conducted before the various
Allied Courts number well over a thousand. The trials selected
for reporting, however, are those which are thought to be of the
greatest interest legally and in whick important points of municipal
and international law arose and were settled.

Each report, however, contains not only the outline of the
proceedings in the trial under review, but also, in a separate section
headed ** Notes on the Case >, such comments of an explanatory
nature on the legal matters arising in that trial as it has been
thought useful to include. These notes provide also, at suitable
points, general summaries and analyses of the decisions of the
courts on specific points of law derived primarily from a study of
relevant trials already reported upon in the series. Furthermore,
the volumes include, where necessary, Annexes on municipal war
crimes laws, their aim being to explain the law on such matters as
the legal basis and jurisdiction, composition and rules of procedure
on the war crime courts of those countries before whose courts the
trials reported upon in the various volumes were held.

Finally, each volume includes a Foreword by Lord Wright of
Durley, Chairman of the United Nations War Crimes Commission.
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FOREWORD

This volume contains a very important judgment, namely that of the
United States Military Tribunal at Nuremberg on the trial of General List
and eleven others, known as the Hostages Trial. There are also Reports
of two trials held before British Courts, one of Generals von Mackensen
and Maelzer, and the other of Field Marshal Kesselring. These three cases
are closely allied in their subject matter because all three severally raised
the problem whether the practice of killing hostages (or reprisal victims)
is a war crime. It has until recently been so regarded. The practice was
followed by the Prussians in the Franco-Prussian War, and by the Germans
in the war of 1914-18. In both instances it was resorted to in a considerable
number of cases, but in the war of 1939-45 it was followed on an unpre-
cedented scale. It is obviously on the face of it an atrocious practice
because it indiscriminately punishes men who are completely guiltless of
any war crime. The practice as followed in World Wars I and II involves
collective executions carried out on a great scale and almost as a routine
operation. The numbers of innocent non-combatants who have been
killed in this way cannot be computed but they must run into tens or
hundreds of thousands. Lauterpacht well refers to the practice as a terrible
practice.

The question here has reference to the killing of hostages, and it was
submitted by the Prosecution in the trial of List that that was a war crime.
The Prosecution further submitted that if hostages were taken they were
entitled to at least the favourable treatment accorded to prisoners of war
under the Geneva Conventions. The Tribunal, however, in the List case,
has held that the killing of hostages was not in itself and in the abstract
contrary to the International Law of war. It is true that the Tribunal
imported a number of conditions but these conditions are not based on any
recognised practice or any recognised rules, and if I may say so with respect,
the defining of conditions of that character, if the legality of killing hostages
were conceded, would be a matter of very great moment which would
involve careful discussion on the expert evidence of military men, of
diplomatists and of statesmen. I may add that there is nothing specifically
mentioned about hostages in the Hague Regulations of 1907, though the
Provisions of Article 50 directed against collective penalties, and of Article 46
requiring that individual life in the occupied countries must be protected,
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CASE No. 43

TRIAL OF GENERAL VON MACKENSEN AND GENERAL
MAELZER

BRITISH MILITARY COURT, ROME

18TH-30TH NOVEMBER, 1945

A. OUTLINE OF THE PROCEEDINGS

1. THE CHARGE

The accused were jointly charged with committing a war crime by being
concerned in the killing as a reprisal of 335 Italians in the Ardeatine Cave.

2. THE EVIDENCE

The evidence showed that on 23rd March, 1944, a bomb exploded amongst
a company of German police marching through Rosella Street in Rome.
Twenty-eight German policemen were killed outright and a great number
wounded, four of the wounded died during the day, thus raising the death
roll to thirty-two. When the news of the bomb attack reached Hitler's Head-
quarters an order was issued to Field Marshal Kesselring, the Commander of
Army Group ** C " in Italy, to shoot within 24 hours 10 Italians for every
German policeman killed.

The order was silent on the question how the persons who were to be
shot as a reprisal were to be selected. This order was passed on to the
accused General von Mackensen, who was the Commander of the German
14th Army, in whose sector of operations Rome was situated. He
telephoned the accused General Maelzer, who was the Military Commander
of the City of Rome, to find out whether there were enough persons under
sentence of death to make up the required number. Maelzer passed on
this enquiry to Lieut.-Colonel Kappler, who was head of the S.D. (German
Security Service) at Rome, and was responsible for the prisons of the city.

These facts were agreed upon by Counsel for the Defence and Prosecution,
but from here onwards the claims of the two were at variance. The
Prosecution relied upon the evidence of Kappler and maintained that Kappler
told both accused that he did not have enough prisoners to make up the
required number, but that he would compile a list of 280 people ** worthy
of death.” This phrase signified persons imprisoned who were either
sentenced to death and awaiting execution or serving long sentences of
imprisonment or persons detained for partisan activities or acts of
sabotage.

The Defence, basing themselves on the testimony of the two accused
as well as that of Field Marshal Kesselring and Colonel Baelitz, one of
Kesselring’s staff officers, claimed that Kappler completely misled the army
authorities by telling Kesselring that he had enough prisoners under
sentence of death to make up the number, and by promising von Mackensen

1




CASE No. 43

TRIAL OF GENERAL VON MACKENSEN AND GENERAL
MAELZER

BRITISH MILITARY COURT, ROME

18TH-30TH NOVEMBER, 1945

A. OUTLINE OF THE PROCEEDINGS

1. THE CHARGE

The accused were jointly charged with committing a war crime by being
concerned in the killing as a reprisal of 335 Italians in the Ardeatine Cave.

2. THE EVIDENCE

The evidence showed that on 23rd March, 1944, a bomb exploded amongst
a company of German police marching through Rosella Street in Rome.
Twenty-eight German policemen were killed outright and a great number
wounded, four of the wounded died during the day, thus raising the death
roll to thirty-two. When the news of the bomb attack reached Hitler’s Head-
quarters an order was issued to Field Marshal Kesselring, the Commander of
Army Group ** C” in Italy, to shoot within 24 hours 10 Italians for every
German policeman killed.

The order was silent on the question how the persons who were to be
shot as a reprisal were to be selected. This order was passed on to the
accused General von Mackensen, who was the Commander of the German
14th Army, in whose sector of operations Rome was situated. He
telephoned the accused General Maelzer, who was the Military Commander
of the City of Rome, to find out whether there were enough persons under
sentence of death to make up the required number. Maelzer passed on
this enquiry to Lieut.-Colonel Kappler, who was head of the S.D. (German
Security Service) at Rome, and was responsible for the prisons of the city.

These facts were agreed upon by Counsel for the Defence and Prosecution,
but from here onwards the claims of the two were at variance. The
Prosecution relied upon the evidence of Kappler and maintained that Kappler
told both accused that he did not have enough prisoners to make up the
required number, but that he would compile a list of 280 people ** worthy
of death.”” This phrase signified persons imprisoned who were either
sentenced to death and awaiting execution or serving long sentences of
imprisonment or persons detained for partisan activities or acts of
sabotage.

The Defence, basing themselves on the testimony of the two accused
as well as that of Field Marshal Kesselring and Colonel Baelitz, one of
Kesselring’s staff officers, claimed that Kappler completely misled the army
authorities by telling Kesselring that he had enough prisoners under
sentence of death to make up the number, and by promising von Mackensen

1




























	RG-67.041M.0035.00001752
	RG-67.041M.0035.00001753
	RG-67.041M.0035.00001754
	RG-67.041M.0035.00001755
	RG-67.041M.0035.00001756
	RG-67.041M.0035.00001757
	RG-67.041M.0035.00001758
	RG-67.041M.0035.00001759
	RG-67.041M.0035.00001760
	RG-67.041M.0035.00001761
	RG-67.041M.0035.00001762
	RG-67.041M.0035.00001763
	RG-67.041M.0035.00001764
	RG-67.041M.0035.00001765
	RG-67.041M.0035.00001766
	RG-67.041M.0035.00001767
	RG-67.041M.0035.00001768
	RG-67.041M.0035.00001769
	RG-67.041M.0035.00001770
	RG-67.041M.0035.00001771
	RG-67.041M.0035.00001772
	RG-67.041M.0035.00001773
	RG-67.041M.0035.00001774
	RG-67.041M.0035.00001775
	RG-67.041M.0035.00001776
	RG-67.041M.0035.00001777
	RG-67.041M.0035.00001778
	RG-67.041M.0035.00001779
	RG-67.041M.0035.00001780
	RG-67.041M.0035.00001781
	RG-67.041M.0035.00001782
	RG-67.041M.0035.00001783
	RG-67.041M.0035.00001784
	RG-67.041M.0035.00001785
	RG-67.041M.0035.00001786
	RG-67.041M.0035.00001787
	RG-67.041M.0035.00001788
	RG-67.041M.0035.00001789
	RG-67.041M.0035.00001790
	RG-67.041M.0035.00001791
	RG-67.041M.0035.00001792
	RG-67.041M.0035.00001793
	RG-67.041M.0035.00001794
	RG-67.041M.0035.00001795
	RG-67.041M.0035.00001796
	RG-67.041M.0035.00001797
	RG-67.041M.0035.00001798
	RG-67.041M.0035.00001799
	RG-67.041M.0035.00001800
	RG-67.041M.0035.00001801
	RG-67.041M.0035.00001802
	RG-67.041M.0035.00001803

