
Misc. No~ 116. 
9th December, 1947. 

!llil.TI!P_ NATIONS VIAR CRIMES COMMISSION. 

f IDVISIONS REGARDING CRIMES AGAINST HUMANITY 

~ THE UNITED STATES Z.ONE OF CONTROI: IN 1G.ER11ANY. 

The t ext of Ordina nce No. 47 enacted for the British Zone of 
Control in Genna ny by which the Go rmo.n Ordinary Courts were authorised 
to exercise juri sdiction in c ase s of crimes against humanity committed 
by persons of Ge rman nationality against other persons of Ge.nnan · 
nationality or Stateless pe r sons has been circulated in Doc.Misc.No.56. 

The jurisdiction of t_he Gorma n courts in tho Unitod States Zone 
over the same offences has boon the subject matter of a lotter from 
Office of Military Gove rnment for Gonnany , U.S.) dated 23rd· August 1947 
to Office of Mil it aty Government for Vffirttorril?c rg-Bade n. 

Tho Secre tariat is obliged to the Office of Military Government 
for Bavaria, Legal Divi~ion, for placing at· its disposal the letter 
from this office lated 15th September 1947, t o tho Mi.nister President 
of Bavaria which contains a quotation of the r e levant p arts of the 
letter of 1the Office of Milit ary Government for Gcnna.ny (U. s.), quoted 
alx:>vo. 

The lot•~or of t oo Lo gn.l Division in Munich-is be ing circulated 
for the infonnation of tho Cormnis sion. 

II 

OFFICE OF MILI TARY GOVERNMENT FOR BAVARIA 
MUNICH., GERMANY .AF() 4D7 US ARMY 

JS/AAB/lm 

AG O14. l-MGBLGC 15 September 1947. 

SU:aJECT: Trial of Gonnan Courts of Crimes against Humanity. 

TO Ministe r Prosidont of Bavaria 
7,Prinzrogontonstrasse, Munich, 
(Attention: Minister of Justice). 

1. It has been observed that considerable doubts exist in tho 
minds of Ge.rnia.n authorities as t o tho jurisdiction of Gonna.n oourts 
in o'ases of crimos against humanityo 

2. Tho following is a quot_ation of the pertinent· parts of a. 
lotter from Office of Mi litary Govorrunent for Germany (u. s.), dated 
25 August 1947 t o Office of Military Govcrnroont for Wuorttemborg-Ba.dcn, 
which reflects Mili t ary Government policy in this connection, and which 
has been authorized t o bo comrm.rn:1- cat cd to you for your information and 
gui dn.ncc : 

11 2. !t ap\J0ars tha~; in all ca ses r ef erred to •• •• tho 
all eged cri.n:Js aro offences agains t German l av: comnittod by Ge.nnans 
against Gcnnan victims. Con r-,c gue ntly the Go rman courts have jurisdio-
tion i n those cas es i n accordance vrith lotter HQ, USFET , da t ed 12 Ja.rua.ry 
1946, AG 014.1 GEC -AGO , subj e ct: luncndmont to Directive "Administration 
of Milit n.ry Gove r nme nt in thv tJ.S,Zono in GC'rmaey, 7 J uly 1945", which 
pr ovide s that Ge rman cour t s v, .:.11 "perform t n:i duty of bringi ng to j ustice 
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Gorman s or other non-Unitod Nations nationals, other than major war 
criminals, accused of c~,s against humanity, v,hcrc suoh orimos a.ro 
offences against the looal law :ind whoro tho victims of the criioos 
a.re of Gc.nnan or other non-United Nations nationclity". 

3. To ona.blo tho Gorman courts to perform that duty 
offoctivoly, tho Lani Govcrnr.iont of Wuerttcnbcrg-Badon has on 31 Mey-
1946 enacted Lav: No.28 for "tho prosecution of nntional social~st 
crimes" v;hich in substance restate s the provisions of Art. II, i:>cctions 
1( o), 4 a.rrl 5 · of' C~~trol Council Law No. 10. I de ntical l aws wero 
onaotod by Bavaria~ l a.rn Hesse and la.tor by Broman. The onactment of 
those laws wa s necessitated by tho fact that tho Gannan courts wero 
prevented at that ti.Joo to apply Gontrol Council Law No.10 in view of 
tho provisions of Article VI, Section 10( d) of Military Govornmont Law 
No.2 which prohibited tho Gorman courts to try cases involving tho 
oonst.ruction of an onaotmont of Military Govcrnn¥3 nt. This prohibition 
bas boon rcoovod by Armndr.lont No.2 ·to Military Government Law No.2, 
effootivo 15 October 191+6, and from this date the German courts arc 
cmpoworod to apply tho provisions of Control Council Law No.10 in all 
oases vfuich have boon properly brought before them, i.e. wmro tho 
alleged criroo against humanity is likovr.l.so an offonco against German 
la.w am was collJ!litted by a. German or non- Uni tad Nations national 
against Germans or persons of non-United N~tions nationality, 

/+. It results from tho ahovo that who.ro no United Nations 
national& aro involved a specific authorisation to German courts is 
necessary only in ca.sos where an alleged crima against hur.ianity is not 
likowiso an offen:;o against Gcrr.ian lcw,for examplo in certain oases of 
persecutions or donuncia.tions. Howovcr. sinco it is tho prosont 
policy of Military Gow~nmont to lot tho donazification tribunals doal 
with tmso types of offcncos, no authorisation to tho German Ordinary 
Courts should bo givon in such cases without prior notification urn 
consent of this offico. " 

FOR THE DIROOTOR: 

JUAN SE:DILI..O 
US Civilian 

Chief Logo.l Officor. .. 

( 1) Tho toxt of tho "Law concerning the Punishmont of Nationa.1-
rooialist Cri.Ioos" onactod by tho Land Government of Bavaria 
on 1st May 1946, h.a.s boon ciroulatod in Docwmont Series No.50. 
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Gonnan s or other non-Unitod Nations nationals, other than major war 
crimi naJ. s, accused of crim:l-s agains t humanity, \',here such crimos a.ro 
offences against the local law a nd whoro tho victims of the crimos 
a.re of Gcnnan or other non-United Nations nationality". 

.3. To one.ble tho German courts t o perform that duty 
of:f'octivoly, tho Lani Govornr.iont of Wu.orttonborg-I3adcn has on 31 M~ 
1946 enacted Lm1 No.28 for "tho prosecution of na.tional social~st 
criioos" v;hi.ch in substance resta t e s the provisions of Art. II, i::iections 
1( c), 4 and 5 · of' C~~trol Council Law No. 10. I de ntical l av;s wero 
onactod by Bavaria.l Jarx1 Hosse a nd l a.tor by Bremen. Tho onu.ctment of 
these la.v;s v;a s necessita ted by the fact that tho Garman courts wero 
provcntcd at that tiroo to apply Gontrol Council Law No.10 in view of 
tho provisions of Article vr, Section 10( d) of Military Govormnont Law 
No.2 which prohibited the Gonnan courts to try cases involving tho 
oonstruction of an ona.ctmont of Military Govcrnroo nt. This prohibition 
has boon rcr.ioved by Aroondr.'lont No.2 to Military Government Law No.2, 
cffoctivo 15 Ootobor 1946, and from this date th0 Gc.nnn.n courts aro 
ompov,10red to apply tho provisions of Control Council Law No.10 in all 
cases ,vtiich have boon properly brought before them, i.e. woore tho 
alleged ori.Joo against huma.pity is likewise an offonco against German 
law and was comnitted by a German or non- United Nations national 
against Germans or persons of non-United N~tions nationality. 

4o It results from tho ahovo that whore no United Nations 
national& a.ro involved a specific authorieation to German courts is 
necessary only in ca.sos whore an alleged crime against hw!la.nity is not 
likowiso an offeo:::o against Gcn:ian law,for exaraplo in certain oases of 
persecutions or donuncio.tions. Howovcr, since it is tho present 
policy of Military Government to lot tho donazi:f'ication tribunals d.oal. 
with tbJse tYPes of offences, no authorisation to tho German Ordinary 
Courts should be given in such cases without prior notification ani 
consent of this office. " 

FUR THE DIRECTOR: 

.nJAN SEDILLO 
US Ci Vil ia.n 

Chief Logo.l Officor. .. 

( 1) The text of tho "Law concerning tho Punishment of Na.tiona.1-
~ooialiat Criloos" enacted by tho Land Government of Bavaria 
on 1st May 1946, hlis been ciroula.tod in Doc'WllOnt Series No.50. 
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Miao. No.117, 
11th December, 1941. 

UNITED NATIONS W.lffi CR IMES CCMMISSION 

POLISH WAR CRToiES LEGISLATION 

(The following translations of' 
the Polish Decrees of 27th March, 
1947, and 11th April, 1947, were 
kindly furnished by Colonel Muszkat, 
Polish Representative on the Com­
mission). 

I : 

DECREE OF 27th MARCH, 1947 

CONCERNIID CHAN}ES IN THE DECREE • OF 28th 

JUNE, _1946, . ON THE PEN.1-..L RESFONSIBILITY FOR 

RENOUNCEMENT OF N.-..TION.'.J..ITY DURING THE .W.AR 

19.39 - 1945. 

By virtue of .h.rticle 4 of the Constitutior.al Law of 19th i'ebruary, 
1947, concerning structure and. scope of the activitiec of the supreme 
institutions of the Polish Republic (Official Gazette No. 18 ! 71) and, 
in o.ccordance with the La.w of 22nd Februo.ry, 1947, concerning powers 
vested in the Government as to the issui ng of decrees ho.ving the force 
of Laws (Offieio.l Gazette No. 20 S 79), the Council of Ministers, with 
the concurrence ,of the National Council, enact the following: 

J...rticle l. A.rticle 17 8 4, of the decree concerning the penal 
responsibility for renouncement' of national i ty duri ng t he wa:r 
(Official Gazette No. 41 § 237) will r ead a s follows: 

"4. If the indictment is not served bef .l'e the 31st 
October, 1947, the person in question will be 
freed from custody by the prosecutor. " 

Article 2. The execut ion of the present Decree i s entrusted to 
the Ministers bf Justice , of No.tional Defenc, , Public Security and 
Treasury. 

Article 3. The present Decr ee comes int , f orce on t he day of its 
publico.tion. 



, .. 
• I .... ,' . . . .. '•, ." . . \, ... 

- 2 -

II 

.TliE OFFICIAL GJ.ZET'I~:__-~ . THE REPUBLIC OF PO~ 

..,. No!.....2£ 

16th April, 1947 
...... 

DECREE OF lrtii·.-.11~ RLL, 1947, 

CON~Il'C CHA.NGES I N THE DECREE ON THE 

SUPREME K~T!ONAL · -TRI.l3UNAL 

By virtue o~ Articl~. 4 of the Constitutional Law of' 19th February, 
1947, concerning. structui-e rutdi=,.qope of .the activities of the supreme 
institutions.'of the ·Poli~h Republic .and, in accordance with the Law of 
22nd Febri.lary,- -1947:~: cohceri1ing po"fers ·1-vested in the Government as to 
the issuing of decree's having the fo'rce of . Laws (Official Gazette No. 20 
I 79), the Council of 'Mini'sters, wi'th the concurr1;;nce of the Nati.:,ru:u 
Council, eno.ct the following: .• ; 

Article l. The follo".Ting changes are t eing introdu.ced into the 
consoldiated text of the Decree concer ~ling the establishment of the 
Supreme NationoJ. Trib~nnl, issueu ~n 22nd Janu.rc.ry, 1946, and 
promulgated by the Minister of Justice on 31st October, 1946 (Official 
Gazette No. 59. _8 3.27) :_ .. .. ·. . ... 

I• Article 6 to read . as :follows: -

".h.r.ticle 6, item l. The following c1:ines a.re 
to be within th~ jurisdiction of the Suprene 
National Tribunal:;- · · ' 

(i) 

(ii) 

Crim~s envisaged by the Decree of 22nd Januar,y, 
·1946-; concerning responsibility for the defeat 
of Polo.nd in Septer.iber, 1939, nnd for faoist 
activities in public lif'e (Officinl Gazette 
No. 5 ·8 46 ). 

Cr:i:,mes co;.Jnitted by persons who, in accordance 
with the Moscow Declaratio_n signed by the United 

.- States of 1,mcrico., the u.~.s.R·. and Greo.t Britain, 
will -be surrendereQ to the Polish authorities. . . . 

Item 2. The Prosecutor of the Supreme 
National Tribunal may. trunsfer to the Prose­
cutors of the Dil:>'trict Courts cases as en­
visaged in para. 1, t aking 'into .. account, as 
far o.s possible, their terri-toric.l competence. 11 

II. The v,ords "item 2" f'ollowi.ng the words "in accordance with 
article 6 11 in articl 7 to be replaced by the words "para. 2." 

III. The previous t ext of article 11 i s to be regarded as the 
f irst paragr ph, ar.d too f o4l owing text to be introduced 
as paragro.ph 2: 

. . 
"2. J:..ny r ecords t o .. 'ken within or without t he cow1try, by 
the Polish aut h~r itics ur by a ny allied uthorities, or 
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by axzy priva.te persona acting on their behalf, during 
the preliminary investigation or ruzy other action 
taken with n view to establishing the crine or bring­
ing the criminal to justice, r.iay be read at the trial. 11 

article 2J The executi~n of the present Decree is entrusted to the 
Ministers of Justice and of Publio Security. 

Article 3: The present Decree comes into f orce on the dey of its 
publication. 

The President of the Republic of Pola.nd • • • Boles.law Bierut 
The President of the Council of Ministers •• Jozef Oyrankiewioz. 
Far the Minister of Justice••• ••• ••••••.Leon Chajn. 
The Minister of Public Security••• ••• ••• • Stanis;taw fto.dkiewicz. 



UNIHD NATIC!iS WAR CRDI\ES ca:ri.USSION 
MISC, 118 
December 19,1947. 

The follmrlng lette~ received by the Secretary General from 
)ir, Trygve Lie, Secretary General of the United Nations, is 
ci?'CUlated to members f'or their inforrnatior14 

UNITED NATIONS, 
Lake Success. 

Ret: 704,-1-1 NeYr York. U. S. A. 

15 December 1947, 

Sir: 

I understand that the question of the ultimate dispose.]. 
o.nd oustoey of the archives of the United Nations War Crimes Canmission, 
rn1en it closes down on 31 March 1948, io being considered and that there 
has been certain correspondence on this matter between officials at the 
Commission and of the United Nations Secretariat. In particular, I would 
refer to your lettor of ll November 1947 to Dr, Egon Schwalb, Assistant 
Direct9r, Human Righto Di vision, Department of Social Affnirs. 

The archives of the Commission nre of c onsidomble interest to 
the Secretnri,it, tVld especially to the Hunan Rights Division and to 
the Legal Department in connection ,r.i.th tasks entrusted to certain 
Ccr.missions of the United N~tions. 

Accordingly, I hl'lve the honour to infonn you that should the 
United Nntions Wnr Cri~es Canmission so desire, the United Nntions 
is p~ared to aeswne custody of the archives of the Comnission ~t 
the tiJ!le of its closing. I suegeot th...,.t this question might be 
discussed betv,~en the CCll\petent officials of the trro Organisations 
with n view to detemining conditions of transfer, including provisions 
for ensuring the necessary restriction on nny material of a 
confidential or secret nature. 

Colonel George A. Ledinghrun, DS0. 1,fC. 
Secretnry Genernl, 
Unitod Nf~tions 1711.r Crime~ Cor:1mission, 
Lnnsdmme Hous ·, 
Berkeley Sq'l.U'.rc, 
London. V/. 1. 

I have the honour to be, 

Sir, 

Your obedient ServMt, 

Sgd. Trygve Lie 
Secret~ry General. 
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1i N I T E If N A T I O N S W .A R C R I JC E S O O ll M I S S I O N. MIOO. 119. 

fK)GRESS REroRr OF WAR CR.oms TRrn FBOM D.lU. AVAIL.IBLE ON JANUARY 1ST1 1948. 13th January 1948. 

EOK>ff:: Countries whose !"eoorts COJJpri.se Cases tried. Accused involved. ~- Il:lprisoruoont. ..-u:qui tted. Remarks. 
war criminals only. 

United States. USFEJ:~ 380 1,400 364 831 205 as at 1. 9.47. 
t-~ 

Britain BAOR 263 871 2o6 415 250 asat1.1.4,8. 
CMF' & HM. . ~ . . J ..,. .. . 

France 101 4D7 150 220 37 as at 1.12.47. 

Greece 6 11 3 7 1 as at 1.1 0 .47 . 

Netherlands 1 1 1 - - s a t 1. 9.47. 

Norway 16 25 8 16 1 as at 2. 7.47. 

Poland - 145 27 88 30 as a t 1.11.47. 

Yugoslavia.. 5 79 63 16 - as at 1. 5.47. 

TOTAL: - 2,939 822 1,593 524-

Jiml>PE: Country whose repo~ sl.ows 'VIELr 
criminal.a an:l collaborators oombined.. 

Ozeohoslovak:iA. - 18,496 362 13,969 4-, 165 as at 31,10.4,.7 

FAR EAST: 
. 

United State;... 202 574 140 380 54 as at 2. 5.47. 

Britain ;}75 1,088 299 672 117 as at 1. 1 .4,8. 

Australia. 2s, 76' 1,S J97 234 as at 1.12.47. 

Netherlands East Indies. 117 195 8li. 105 6 as at 1. 9.47. 

TOT.AI: 953 2,626 661 1,5,51.. 4-11 
-



Misc. No.120. 

6th February, 1948 • 

UNITED N.l,.TIONS Vlii.R CRIMES COMMISSION 

CHINESE WAR CRIMES LEGISLt~TION 

Law Governing the Trio.l of Ylar Criminals, 

October 24th, 1946 

Oottigenda to Misc, . No, 105 

(The following translations ·were kindly 
r.1a.de available by Mr.. T. c. Lai of the 
Chinese Erabo.ssy in London, who r,1akes it 
clear, however, that they are not to be 
regarded as officinl translations). 

l. The present .article XI (page 3 of Miso. No . 105) should be . 
8\lbatS.tutod by the following: 

ARTICLE X. "War Criminals who are guilty of offences 
provide d against under s ection I and s ectior. III of 
Article II shru.l be sentenced to de th or life iJI!,rison­
ment". 

ARTICl.E XI. 11Wo.r Criminals who 11re guilty of offences 
provided against um.er section I-XV of ,..rticle III shell 
be sente nced to death or life :irnpris~ru:1ent; those guilt:, 
of offences provided against under s ection XVI-XXIV of 
Ju-ticle III shall be sentenced to death ~r life ir:1prison­
r.1ent or iraprisJ runent for~ per icd of 10 years; those 
guilty of offences provided agnirBt under section 25 - 37 
of Article III shnll be sentenced to life imprisonraent 
or imprisonr,1ent for a period over 7. years; t hose guilcy 
of offences provided aga.i.ns t under section ,38 of i.rticle 
III s hall be scntenceC: to life ir.lpriso 111,1ent or imprison• 
ment for a period over 7 yea.rs, anJ of.fe nces of ra::ire 
serious natur - sho.11 be punishable by Deo.th." 

2. Ju:"ticles XVIII, XXIX - XXXI o.nd XXXIV were not abroga t ed, and 
read as f ollows: 

ARTICLE XVIII. "Three Mili tory Judges will be s e l ected 
fror.1 the vnrious Military Organisati:ms nnd t wo will be 
s e l ecteJ by tho Mini stry of Just ice from ProvincieJ. '.)r 
Municipo.l Hi gher Courts . 

One or t'WO Mili tnry Pr ; s ecutors wil l be se l ect d by the 
1 inistry of Justic f r o1:1 t he pros ·cutors of Provincial .:>r 
. unicip o.l Hi gher Courts · nd one i- iili t11ry Prosecutor will 
be s l ect cl f r on a .l\iili tury Orgo.niso.t i Jn. ·1 
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il.RTICLE xx.g. "The Head of the lYtili tary Tribunal 
for the Trial of War Crimirnl.a m~, before the opening 
of e session, dt signa te one or tv.o Milito.ry Prosecutors 
to proceed with the preparatory work for the trio.l of 
war crWnnls." 

JaRTICIE xg. "In the ca.ae of ,necessity the Military 
Tribunal for the . Trial of Vfar Criminals mey appoint three 
)Iilitlllj' Judges end one Military Prosecutor to ca:rry out 
the trial of wa.i- criJ:linals at thd place where the ws.r 
crimes were cor.1r.1itted. 11 

¢!la¥r. "When it happens that the Mill to.ty 
T qr the Trial of Y,lez.- . Criminals has pl;'o~unced 
the verdict' "not guilty" or 'when a Military Prosecu1i6r 
deeriltl a prosecution unnecessary in any war critie cases, 
such cases shall be subr.-,itted to the Ministry of National 
Defence for approval within one week of the pronoWlCer.1ent 
or decision. The Ministry of, Nationnl Defence r.ey haai 
the cases back for re-trial or investigation when any 
doubts exist•" 

. ' 
J.RTic;µ: WU. "The respon.aibie'.', or~a.ru.snti.Jn for the 

. •apprehension, custody, trial, and jud~.ient of War Crimil'lLll.s 
, · shlµl fror.1 tir.ie to tiJ,;c , report in tabulnr forr.1 all the 

cases they h£l.ndle, to the Ministry of National Defence and 
the Ministry of Justice; the detailed method for su9}1 
a.rrangeraents to be jointly decided 'tq '\)pth Ministries.• .. 

. f 

. / ... 

,, 



1J N I T E D N A T I O N S W A R CR \ K E 8 C O )( M I S S I O N. MISC. 121. 

PIDG~ REFORl' OF WAR C~ TRIALS FHOM DATA AVAJ./'AA~ ON FEBRUARY 1ST1 1948. 16th FebnJarY, 1948. 
, 

EUIDPE: Countries "l'.hose reports oo~rise Cases tried. Accuaed involved. Death. IJnprisonment. 11.09.ui tt ed. Renarks. 
war crim:int' ls on: -Y-• 

United States: USFEr) 489 1,672 426 990 256 as at 1. 2.48. 
USMF!r) -

Britain: BAOR 269 892 212 429 251 as at 1. 2.48. 
CMF & BTA. 

I 
:C-ranc~: 101 1+[)7 150 220 37 as at 1.12.47. 

...-re3Ce: 6 11 3 7 1 a s at 1. 6.47. 

iietherlnJ1..S, 1 1 1 - - as at 1. 9.47. 

Norway: - 63 18 37 8 as at 1. 1.48. 

:;_:>eland: - 145 27 88 30 as at 15.11 .47. 

Y1..ocslavi....: 5 79 63 16 - as at 1. 5.4.7. 

TOTAL: - 3,470 900 1,787 583 

EURC,.PE: Country who£e report shows war 
criminals & conr.boratt"rs conbined: 

Czecl-oslova.ki.a: - 18,496 362 13,969 4,165 a.s at 31 .10.46. 

FAR F..lST: 
.bu ~".!Cl st1.tcs: 202 574- 140 380 54- as at 2. • 5.4-7. 

Brita..i.n: 386 1,136 305 711 120 a s at 1. 2.4,S. 

AUstralia: 259 769 138 397 . 234- as at 1 .11 .47. 

Newerlaz10.£ East Indies: 117 195 84- 105 6 as at 1. 9.4-7. 

TOTAL: 964 2,674 667 1,593 414. 
\ .) 



MISC. 122. 

February 13,1948. 

UNITED NATIONS 'if,:..R CRJ].[§S COi i:HISSION 

LAW REPORTS OF TRH.LS OF ilJ.:R CRil iINALS 

FREJ\.'CH TRJ.NSIJ..TION 

.Ambassa.de de France, 
A Lend.res. 

l\y dear Secretary General: 

7th February 1948 • 

Sinoe the l&.St Camnission mee ting of 2lot Jarruary, I have 
beon in touch with the French authorities concerning the matter, 
raised during the discussion, of the publication n.fter 31st Maroh 
1948, of the remaining vol1.Vlles of La.w Reports of Trials of War 
Criminals. 

As I have already pointed out before tho Canmission, the 
French Goverrrnent share entirely ~he views expressed by the majority 
of tho members about the desirability of pursuing this task. 

The French GoveI'l'l':lent are ru)\7ever of the opinion that, 
in order to give this publication its full international value, it 
,vould be neceosar,y to have it also and sir.1ul taneously translated 
into Frenoh. 

They point out in that respect that tho United Nations 
Organisation, to ·which the archives of the Commission will bo entrusted, 
reoognises the use of both languages in its daily working prnctioe and 
that, in-as-much~ the nbove publication mny constitute the basis for 
further studies inside the divioion of Human Righto, if not for the 
estnbl.1.slemt of a.n entire jurisdiction, it io pnrticulo.rly important 
thnt n French trnnslntion should also be available. Moreover the 
French authori tios lny the stres on the fact tho.t as fnr as such mtters 
as legal publico.tions or ccmnentaries are concerned, the value of the French 
language has always been universally acceptod in intenla.tional practice and 
that it would constitute an unfortunate precedent should the above 
publication depart fran this rule, pa.rticulnrly in a matter in which 
FrMce, n.s well a.a other European countries are so closely interested. .. 
They finally add that since the Commission had originally thought it 
appropriate to suscribe to the principle of this translation, it would 
nppear surprising thn t t:ie task should frcn nov, on be pursued in the 
British version o..lone, at the risk of losing the benefit which the 
ocaparison of both languages con being about t o potentj al readers. 

For all these reo.sons the French Govcrment r10uld be sinoerel,y 
dosirious, in order toreach n final decision thnt the r.1A.tter should be 
raised again before the Comnission and if posciblc suhnitted to the 
attention of the other me□bers before the gencrnld.scussion is resuned. 
I should add thl\t if the Ca:u:lission should accede to the views expressed 
in this regard by the French Govon1r.1ent, the ln.ttcr would be prepared 
not only to take their share in the suppl enentnry expenses involved, 
but also to prori.de, in Paris itself, for t he na.t erial 1ask of the 
tro.nsla tion, under the responsibility of the Ca .1uission' s staff, azul 
i n close collaboration with it. 

Colonel Ledinghru:t, 

Sgd. P. He.illard.1 
2nd Secrotnry to tho French Embassy, 
French Ropr esenttt ti ve to the U. N. \I. C. o. 

Secretary Genernl, U. N. Wnr Crir.les Cannissi on, 
Lnnsdowno House, 
Berkeley SqUEU"e. VT. 1. 
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.. 
STATUTE BOOK 

of the 

NETHERLANDS EAST INDIES. 
- - .. -- - --

1946 No. 44. JUSTICE. WAR CRI;•1iF.S • 

· Det'ini tion of 'ifa.r Crimes • 

IN THE NAHE Oli' THE QUEEN J 

To all who ehall see this or hear it read, salutations J 

Leta it be known: 

That He, «,oru,idering it neoessa.ry to establish what ere to be 
oonaidered aa war crimes; 

In agreement with the Oouneil of Heads of Departments; 

Haa a:pprc,gred and understood: 

·ArU.ol•. 1 • 

Under war orimea are understood . a.ate whioh oonsti tute a violation of 
the laws and usages of war ocnni tted in tiJr.e at war by subjeota of an en8'1\}' 
pawer or by toreigners in the service of the enemy, suoh asc 

( 1 .. 34 inolusive are the orirnea mentioned. in the 1919 list ao amended by 
the U.N.w.c.c. ) 

- 2 .. 
25. Bad treatment • 
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35. Bad treatment of internod oivilians cr prisoners. 

36. Ca...---rying out d or causing axooutions to be carr i ed out in an inhw,.an tray. 

37. Refusal of aid or prevention of a.id being 3iven to shipwrecked persona. 

38, Intentional. wi t hlloldin5 of' medical supplies fran civilians. 

39, OCllln:ission, contr ary to t :,e condi tio"la oi.' a truce, at: hostile a.eta er the 
inc i tarnent t ~1ereto, and t he :Curniah.1.ng of others vii. t h information, the 
opportwli ty or t he means f or t lH). t purpose, 

.Article 2, · 

'Ibis decree shall be c1uoted as II Definition of :-far Crimea Daoree". 

Article J. 

'Dua decree takes eff eot :.:'ran the day following ~ ts annOW10ement. 

And ao that no one oan <~ ignoran::o of the same, it is published 
in the Netherlands East Indies Sti- .tute Boole. 

Issued 3rd June 1946. 

Done at Batavia, 1st June 194.6. 

The Lieutenant-Governor-General of the 
Netherlands East Indiea, 

H.J. van Mook. 

'l'he aotin3 1 at Saoretary to the Government, 
E.O.van Boetzelaer. 

Tllo acting 1st Secretary to t ;le Government, 
E.O. van Boetzelaer. 

(Lieutenant-Governor-Gener¥' s Decree _No. 2 of 1 et June ,'.1946.) 

: .... 

' . : i •(. , 

----
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STATU'i'E D OC K 

of t ~1e 

NET HE RLAN~S EAST- I NDI E S. 

194.6,No. 45. JUSTICE. \lfAI:{ CHii .. LES. 

War Crimes Pen.e.l Law. 

I N 'D iE NAME 01:t' THE l'.}UEEN ! , 

The Lieut.enant--Governor-General of t he Net:1erlands East Indies; 

To aJ.l who sb!ul see thia or hear it read, salutations 1 

Lets it be known: 

That He, oonsideri:ng it neoessa.ry in t he matter of war orimes to. 
declare oertain provisions of oriLrl.nal lruv' to be no lon :- applicable and.!£ 
,ytaq!i.ah l p ~on of sari!f:i 

In agreement with the Council of Heawi of Departments; 

Ha.a approved and understood: 

C The following paragraph taken from "No, 15031 (N. ~.I.), Juatioe • 
War Crimes. - Explanation wi. th regard to decrees _Nos. 44, 45, J+6 and 47•" 
is inaerted here as it oonoerns artiole 1 which follo;v's: 
11 In spite of the ref ereroe to t '.1e laws and custans of war in the 
definition of war• orimes and exoept ·,the;1 a. deviation :fran ~le · 
general N.E.I. penal code has been established by deoree expl'GS8ly 
for ,var orimes, the Netherlan.<i!,-Indies existing criminal laws (as 
oontained in the 1st book of tl1e N. E.I. penal oode ) rer.la:i.n - in 
principle applicable to war or:iJnesJ~ 

N, B. : '!he numbe, red. artioles given below o.ppear in due oourse further on. 

Artiole 1. 

The following pl'O'll'isions of t h e (N.E.I~) ·Penal. Code do not apply in 
:reapeot to war crimes: 

BOOK 1: 

Part JI: So ope of the operation of the legal penal provisions: 

II II·1 Penalties: _ wit~ the exception of a.rt8,14, 24, 20, 29, . .}2, 34, .39, and 
paras 1 and 2 of art. 42, 
L-These deal u:i t ;.1 t he way imprisonrnent is t'o be carried out: they 
have been a-11i. tted in this translation. 
H.B. Of t he penal ties mentioned in the N. •'.'I. penal oode only death 

and 1i~1prisonr,umt are a.pplicable as a punis~m ent for war orimeeJ 

11 III: Exclusion of, l e sseninz .:ind increasing t he l iabili ty to µmiehment: 

II 

wit!1 t i1e exception of a.rt8, -44, 4,£ and 49; · 

£ In this part ap1,1ears art. ~1 a bout superior orders whioh plea is 
t hw, not applicable to war crines.J 

IV: Attempt: with t lle exception of' art, 5.3, para. 1; 
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Part V Participation in punishabl e oo ts: with exception of arts, 55 ,56 
o.nd 58; 

II 

II 

VI Conjunction of pWlfahabl e acts: with the exception of a.rt:63, paras. 
1 and 2 of art:64-, and para. ·1 of art: 65, as far as quoted; 

VII Lodging and wi thdrawl of crininal char;,1es which char ·es can only be 
prosecuted if a c anplaint has bee n lodged by foe viotim. 

Articl e 2. 

The general provisi ons of t he c ode of nu;i tary penal la\l do not apply to 
war crimes. 

rThe fol.lowing supplement No.J. l:1.G, 1/1/1 belol'lc:,"ing to Circular Letter No.15853 
fr(lll the Deputy Director of Justice, Batavia, N. E.I., dated 6th September 1946, 
gives those exceptions of' the Penal Code mentioned in article 1 ~J.oh .~o_a._EP.l,.X 
to Wo.r Crimes. It al.so contains articles 3 - 10 inclusive of the present War 
Crir,1es Penal Law Decree (No.45)J 

Sur,u,i.a.ry of General Penal Provisions 
applicn.ble to War CriL1es. 

j\rt. 3 War Crirle_~~al :L..!!!!.Ae.c.~ 

'l.'he Netherlaooa East Indiee statutory penal pi=;ovisions with regard 
to war crimes alb applicable irrespective of .the plaoe where the criue 
is OQ'lHi t t ed. 

Art. 4 War Crimes Penal Lau Decree • 
. ----- - - -

He who is or has been gull ty ofi. a. war cri.r.1e shall be pWliehed with: 
the death p enalty or iriiprisonment for :Ut'e . or d.cprl.aODnent for at least 
one dey or at the most t.WiJi ty years. 

Art. 44 N;E.I. Peno.l Code, 

(1) He is not punishabl~ who o·-:,ri'.1its a orin~e for vmioh in .view of faul'ity · 
mental develop;1ent or pat!1 ological derange1 int of his mind he cannot be 
hE44 responsible. . 
(2) If it appears t hat o.r.i.ng to faulty mental development or pathological. 
derangement of his mind he oannot be held responsible for the aot ocrrr,li. tted 
by him, the judge can order ~1im to be placed in a mental institution for 
a ~robationa.ry peri~ not exoeedi~ one year. 
(3) (Has no ·c onnec ti on ,t.t th ,mr cr1.r.ies) , . . 

Art. 48 N. ~. I. Penal Code. 

lie is not pWlishablf: who oonu!d. ts a crii:1e under duress, 

Art. 49 1T. E. I. Penal Code. 

( 1) He is not pwiishable who ca-11r,1i ts an act t o which ho has been impelled 
in tho necessary defence of his or o.nother' s person, honuur or property 
against ir,v,1edia tely t."lreat eniR.li;; unlawful aasaul t. . 
(2) The transt;Tession of the M.ru ts of nec essary self-uof'eroe is not 
punishable if t his was ~e i mmediat e r esult of a violent ~mot.ion caused by 
the assault. 
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Art.SU N.E.I. Penal Code. 

Pera-on.al oirow.istanoes through which lia.bili ty to punishl:ient is 
excluded, decreased or increased are only taken into oonaideration ·when 
applying the law in respect to tl1at perpetrator or acoanplioo directly 
a:f'feoted by them. 

An ~ttempt at or oomplioi ty and conspiracy in a war orimo are 
equally punishable With the crime itself. 

Art. 53 para.1. N. z. I. Penal Code 

(1) An attempt to oa.nit a orirne is pwtlshable when the intention of the 
perpetrators haa made itself' knmm by a start having been made Md the 
orime only no• <tarrlad through as a result of oiroWll8 ta.no ea independa.nt 
of their will. 

Art. 56 N.E.I. Penal Code. 

Shall be punio:1ed a.a a,oa.0mp]j.oea in a crime : 
1 '' , . t.'lose who inten-Uone.U,y assist in the orirne; 
z•·, . those who intentionally prwi.de ·the oppos'tunity, . m,,.ana er 1n:f~t(..on 

far-t~sion of the orime • 

.Art. 80 N. E. I. Penal Code. 

()0¥1,,&~ ~ta aa soon aa two or more persons have agreed to 
.o.ca;.i.4r the orirne, 

.Art. 63 N.E. L Penal Code, 

( 1) It an aot oOJnes under more than one penal provision, one only of 
these provisions shall be applied • • • , , 
(The fallowing words of this paragraph lapse ,ri th relation ·to war orimea 
in virtue of art.1 ':'far Crimes Cl"iJninal Law Dee;ree). 
( 2) If. a apeoial penal provision exia. ts for o.n ao t whioh O'OIN,■ und.er a 
gonarel penal provision the forr.1er only shall be taken into oonaideration. 

Article 6 War Crimes Penal 1aw Decree • 
. ----·---·--- .• ···------

Penal provi■ions with respect to war orimes shall in regard to other 
peanal proviatlona count as special penal provisioM in tho meaning of art,63, 
~ 2, of the Penal Code. 

Art. 64 para8. 1 and 2 N. E. I. Penal Code. 

(H If ■everel. acts, although each in itself a crime or e. minor infringement, 
are ao conneotod that they n.ist be oonsidorud as one· continuous action, 
only one penal provision shall be applied, this being that whereby the 
heaviest sentence is given. 
(2) Similarly only one provision shall be applied in a oonri.otion tor 
targer:, ar the oounterfei ting of coins and in . the use of the objeo·t in 
respect a£ which the forgery or counterfeiting of' coins was oa.. .11 tted. 
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Ar-;; . 65 para. 1 n J '. ..I. Penru. Code. 

(1) In a conjunc t i on of mo:::·e t han one act each of which must be 
consider ed an act i n itself and which produc es more than one crime for 
which similar penal t i e s hav e been f ixed, one penalty only shall be awarded. 

Arti cle 7 :/w..~ Cri11es Penal Law Der ee. . ------- --- . -- . - ·- ··- ·- -· . .. -- -
If a p 0r.son after having been sentenced to punishment in oonnectio1-'i° with 

a war crir,1e is again declared guil ty of a war crime oom,,i t t ed before t hat · sentence 
·,as p assed, the previous pe bD.l ty shall be taken into account in this sence that 
no other s ent e~e mo.y be pronounced in adili. tion to tha death sen tome, no temporary 
imprisonment be awar ad aa well as ir,1prisonment for life and in the oa.ne of 
ta·1porary imprisonnent this ma.y not be for a total duration of r.1ore tliM twenty 
y oc-n. 

Article 8 Wnr Crimes Penal Law Decree. 

]?r_-seoution in respect of war cri1.1es shall t ruce place on tha initiative 
of the authoritie s. 

Art. 55 N,E.I. Penal Code. 

(1) Shal be punished as the per petrator of a punis!iable act: 
1. those who comr,d. t t he ·act, c ause it . to be conu,itted or are accessories 

to it. 
2. those who by gil ts, promises, · misuse of authority or position, force, 

t l~~e o.t . or a.ecei t or by the provision · of' opportunity, means or inforr:ia t.i _,r, 
delibara t ely provoke the act. 

(2) With r 0speot to the latter, only those acts come into OOll:5?,.deration, 
together wi t!1 their results, -,hi.oh have been deliberately provoked., 

Article 9 Wo.r _Crimes Penal __ Law Deere~. 
.., 

He~_'llhoe~ subordino.h, has c01Tu,,i t ted a war crime shall be -equally punished 
for that war crime if he tolerated t ~,o cQ u-i1issi.on of it by his subordinate 
while he knew, or at l eas t must r eas onably have suppo,sed, that it was being or 
would be oom;;d. tted. 

Article 1 (Statute -Book -of t he N.E. I. 1947 • No.16). 

A second paragraph shall be addud .t o art. 9 of the .War Crim~s Penal i~o.w 
.Jeor e e (Stat.Book 1911-6 , No.45) to read an follows: · · 
· · "2. He \·,hose suborclirtato , not being a subject of a hostil e povier or a 

f' oreigner in the s ervice of the enerr.y has a onu,Ji t ted an act which would 
have constituted a war crime had the said subordinate possessed the above 
mentioned qualifica ttons, shall be punished a.a the author of that war 
crime if he suf:ter 1::d it to bo cora··i t tcd by his subordinate;;while he 
knE;}W or at l eas t must reasonably have susp·ectcd t hat it was being or 

. would bu cor.-ro. tte d." 

Article.; 10 War Cri mes Penal Law Decree. 

1. If awo.rorim.i is cor.1i,d.ttod ·,dthin the framework of the activities of 
a group of persons i n such a way th · t the · criu e can be ascribed tp that gl"OUp as 
a 11vhole , the crime shall be.• c onsid8r cd tb have been cor,v-d. t i;ed by that group and 
· rii.rl.nal proceedings t n.l:::en against .::.nd s ent e nce pass ed on all members of that 
[7OUp. 

2, No penalty shall be ir por;ed on hir.1 of who it i s proved tha t he had 
no part in the .,o.r c r h1e. 

LJho follCM:i.!}& _acrticles-

-
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T'tl.1e tollowine; artioles are those oontainod in Parts VIII and IX of the 
Netllerla.nda East Indies penal code which aru applicable to war orirMJsJ 

Art. 76 N. E.I.Penal Codd. 

(1) Exoept for those oases wher e judiciul s entences are B\l.80'ept1ble of 
revision, nobody oan again be prosecuted on account of an act whioh has 
been irrevooably decided with regard to hi1 by judgument entered by a 
Netherlnnda East Indies judf;e, or by a judf~o in the NethC:lrlands, Surinam 
or Curac,a0, . 

By Netherlands East Indi es jlldge is understood here t he native judgtts 
in districts where autonomous :rule has been 3ranted to th e Indian prinoos 
an! people&, aa well as in those parts where the Indian population haa 
been all.owt)d to retain ito own judicial systooi. 
(2) If' thti judg" mont entared ils t :1at of another judge, no prosecution 
of tho ~·8Gll10~pef.89Jl shall then talce place v.l. th respect to the sarae aot iJl .-thc, 
oase of': 
1, an acquittal or disr.11.ssal from prost:oution: 
2. a sentence :followed by its being o_arrl0d out in full, pardon or 

expiration of' the tir.1e limit of the punishmunt • 

Art. 86 N. E, I. Penal Code. 

Where orir,1e in general or a orine in particular is mentionE:d, 
oanplioi ty in an attex.1pt to 001,1;-d. t t :1nt oriu C:l is iooluded provided t l1a.t 
the contrary does not roault fra-,1 CL?W ot her provision. 

Art. 87 N.E.I.Ponal Code. 

An atter:ipt tp oa-:ani t an gff'enco exists o.s soon as the intention of 
the authors has shQvn itself I tarting to carr y it out in the se~e of art. 
53, 

Art.88 _bis N. E.I. Penal Code • 

Under revolution is U."ldarstood the destruction or ohaJlfsi.ng by wil.avr£ul 
means of th~ oonstitutione.1 s ovornment, or d0r of succession to the throne 
or lawtul. government of the iifetherlands East Indios, 

Art. 89 N,E.I.Penal Code. 

Reduoing to a state of W1Consciousness or i mpotence is placed on a 
par 'iii th the use of force, 

Art.90 N.E.I.Penal Codu. 

Under severe bodily injury is understood: 
illness or woundill.6 which allO';m of no prospeot of complete recovery 

or by which danger to life arises; 
continued ina.bili ty to oa.rry out of'i'icinl or professional duties9 
loss of use of any one of th~ sonses; 
mutilation; 
paralysis; 
mental derangtuumt lasting 1.1ore t ;1an four weoks; 
o.bortion, 

( Art8 • 91 - 9J anil 97 - 103 inclusive 0ive f urther definiti oreof 
terms used 111 t he N. E.I.Penal Code.) 



Art.96 N. ~.I.Ponal Cod.G. 

(1) Under enerw ore 1mluded rebels. Als~ und0r ener,w is imoluded t ho.t 
po\fer with Wh<.l:1 t her e is a threat odl war. . 
(2) Under war are included hostilities with s elf-g overning ccuir.1unities 
and civil war. 

(3) Under tir,1e of war is included foe period durin which war is t hreatening., 
Time of mr is also consider ed to exist o.s soon as orders to mobilise 
the army have been given and for as long o.s t hat army is mobilised. 

C :ti;nd o,f surru:iaryJ 

Article 11. 

T1'ia decree shall be quoted as "War Crimes Penal Iie.v.Dedree". 

Article 12. 

This decree takes effect from the day following its annoumemant. 

And so that no one oah c1air,1 i gnorance of the sarn~ it is published in the 
Statute Book of the Netherlands East Indies. 

Done at Ba.ta.via, 1st June 194-6. 
The Lieutenant-Governor-General of the 
Netherlands East Indies, 

li, ;i . van 1.Iook • . , 

The acting 1st Secretary to the Gov0rnment, 

·E, o. V,an Doetzelaer. 

Issued 3rd June 1946. 
The acting 1st Ssecreto.ry to t he Goverraent, 

· E.O.van Boetzelaer. 

( Lieutena.nt-Governor..a.eneral I s Decree No. 2 of 1st June 194-6. ) 
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STATUTE BOOK 

at the 

NETHERLANDS EAST INDIES. 
- - - - -

1946 ,No. 46. JUSTICE. WAR CRUfES. 

Legal Campejenoe in respect of War Crimes • 

IN 'lHE NAME OF 'llIE ~UEEN l 

~o U..Ut•nant-Gonrncr-G4neral of the Netherlands East Indies; 

To all who snail see this or hear it l'Oad, salutations l 

Lets it be known: 

That he, oonsidering it is necessary to deterraine the extent to whioh 
tho Pl'tvilliolla regarding t."le legal oon1>etence of the military judge in the 
llet.b,erlanda Eaat Indies (Statute Book 1934 No.173) are applioable to war orimos; . ' 

In agreement with the Counoil of Heads of Departments; 

Has approved and understood: 

['°Beto,:e giving the translation of the decree wh±oh is actually an 
amendment to Statute Boak 1934,No._173, this latter is given first.J 

Netherlands East Indies Statute Book, 1934, No.173 • . 

Provisions oonoerning the Legal Competence 
at the Military Judge in the Netherlands Ee.at Indies. 

YI::'!' : PART. 

I,ega.1. oompetence in general belonging to ~u, military judge. 

Article 1. 

The military judge deals with punishable e.c ts oomni tted by members at 
the foroes apart from exceptions laid down by law, by general 
administrative measures or by decree. 

Article 2. 

The miU tary judge also deal.a with: . 
1.o~rtain punishable acts committed by those who with respect to suoh 

acts are by law, general administrative measure or decree placed on o. 
par with members of the toroes; 

2.puni■hable acts oonrnit ~ed by those who are in the service of a mllitary 
force on a war tooting, or who aocoo,pany or follow it with the approval 
of the military authorities. 

Article 3. 

In ad.di tion, the mi.li tary jud.:::;e, if not o.lready empowered to do so by 
the two preceding articles, denla with: 

1. crimes oonrnu~ 
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1. orimea oornmitted during a wor by anyone in a part· of the 
Netherlands 1'.;ru:it Indies Territory in vvhich a state of siege has been 
declared in so far as such crimes have been defined in either Part I 
or Part II in the Second Book of t ,1e Penal Code or in the Mili ta.ry 
Penal Code; 
2. punisi1able acts com·.-d. t , ed during a war in a ·part of the Netherlands 
East Indies Territory in vt1ich a state of sie~e has been declared, 
whenever the civil jud~e who should by rights have judged the case is 
not in a position to do so; 
.3. puniohable acto oa-nmi tted by anybody in enemy ter:d tory partially 
or wholl.y oocupied by the £orces if throug:1 such -acts any Netherlands 
or Netherlands Bast Indies interest is or can be ha.rued, unless the 
wo.r has ended and the act is not r,ia.cle punishable by t he Mili to.ry 
Penal Code. 

Article 4,. 

Except in the ca.se of Article .3 the military judge does not deal 
with criminal cases concerning t he national resources and leases and 
looal truces. 

.Article 5. 

Except in the case of Article .3 the military judge does not deal 
with pWlishable acts com;-oitted by nembers of t he forces who are also 
members of the StatfSGeneral or t :10 House of Representatives in the 
Ne~1erlands East Indies if these oonoern activities arising out of . 
suoh membership, nail does he deal with punishable acts not described 
in the lfili tary Penal Code, cornmi tted by one of the other persons 
named in artiole 165 of the Regulation on t ;1e judicial organisation. 

-~ 

Article 6. 

1. The military judge does not preferably deal with punishable oc ts 
oaru·.d. t ·ced by a person subject ;o rnili to.ry legal authority in oonjunotion 
with another person subject to the lega.l au tl1 ari ty: of a civil judge, 
unless the acts in question have been declared punishable by the 
Military Penal Code. . 
2. In the ovent of a eirrultaneou~ prosecution by o. military and a oivil 
judge the ,iudge who sta;r-ted ·the proseoution has exolusive au~ority. 

Legal Competence of the Supreme Hili tary Cour,t of Justice in partioula:i; 

Article 7. 

The Supreme ivd.li tm7 Court of Justice doals in·~the first and last 
inataroe with punishable aots oanrnitt ed by members of the forces of a 
higher rank than oapta.in, and by persons placed on a par with members 
of the foroes with regard to certain acts ·and \lho have held such a 
rank, as well aa punish.:i:ble acts dtlfined in the Military Penal Code 
oaiv,,i tted by one of the persons referred to at the end of article 5 • 

Article 8. 

1. The Supreme Military Court of Justice prefer o.bly d<.,' o.ls in the first 
and lost inatance with punishable acts comd t -ced by a person subject-.; 
to the 0QT1petenoe of a court-martial in conjunction wi fa a person D.8 

refen-ed to in article 7. 

. ) -
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2. In the event of a sinultaneous prosecution by the Supreme Military 
Oourt of Justice and by a oourt•martial the judge who started the 
-proeeoution hu exclusive authority • 
.; 

Article 9. 

The Supremo Mili ta:.y Court of Jw, tice has the final decision 
in an appeal against e. aentenoe by a oourt--martio.l.. 

'lHIRIY PART. 
Ccq,etenoe ot Courts-martial in particular. 

Artiole 10. 

SUbjeot to that whioh is laid dCMn in Part II courta-martial deal 
• with punieha.ble aota com it ·i;ed by those who -cane under the jurisdiction 

of the militai·y judge, · 

FOUR1H P.AR'l'. · 
Relative competence Cit the Courts-martial, 

ArtioJie 11 • 

Ordinary oourta""'l!W'tial deal With: 
1, punishable aota oQ!initted by persona belonging to one of the 

· garriaona in their venue; 
2, pwuahable acts 0C¥11·- .i tted in their venue, 

Article 12. 

lben then 1■ no court-martial competent to judge a punishable act 
in aoaor4&noe w1 th the previous article, the court-martial appointed 
b7 the Goveraor-General shall deal with it. 

Article 13, 

The relative OCIJl)otenoe of Field-General courts-martial 1a regulated 
by the Governor-General' a decree appointing t hose aourt11-n18rtial 0l" 
by the decree in whioh auoh appointment is orderoa. 

Article 14. 

The relative ocxnpetonoe of oourts-martial in a town or pla.oo 
aotuall.7 being besieged or stormed alao includes puniehablo acta ocmnittocl · 
in that town or pleoe or in its ilimedie.te nei&'1bourhood. 

, ' 

,._'-Nl1Ltivoy031poteme, Clf' Loourta•,nar•: ~a:i .. ::,r.t o. po.rt at. h &!herlanda 
E6at iina.iea in whioh a ■to.to .... at tltU' .c,:r of , s~ ·)N,· . ' ::J.S boen.'tiolared i■ 

· limited to puniabnble ec ts oomr.d tted in that pnrt, It ia regula:ted by -· 
the decree appointing 'Ghose .courts-martial. 

'• ~ ,, 

Speoiol Regul-o.tiona. 
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Articlu 16. 

1. In the event of a simultane ous app ointr.ient of more t '1an one oourt­
martial in virtue of tlie two numbered p:.u:-ugr o.p 1s of artcle 11, that 
court-martial ri.a exoJ:usivily._ cmpowerc:d to . du :.l '.V-l.tu t i.~.c onsp .-:rrithini;~. 
whoact·jurindiotion ... f'aJ.L tl .. 0 pun.ishablm ·-:ic t-•1 ~~l;)f.'...::r·-.;d -t o. i ·:ni po.ra.1 of 
tho.t article. 
2. In the eve nt of simul toneous nc tion by more t han on~ oourt-r,iartiol 
o.nd in virtue of the same paru.1. of t \10.t o.r ,t icle , or by courts•,nn.rtial 
named in different nrticles, t ho.t court-martial before whioll the 
prosecution waa first started is exclusively empO',fdred to deal with 
the case. 

Article 17. 

1. By the participation of more than ?ne person in the sarno punishable 
o.o t, the a.uthori. ty to deal with one of tho au ti1 ors or aoc ooplices 
brings with :tit the authority to deal with th0 others, apart from the 
provision in article 8. 
2. If the prosecution has been started simul tuncously by more tl1an one 
canpetent court-martial, that court-martial r emo.ias exolusivoly competent 
before which the persons responsible as authors 1u~e being prosecuted. 
If such persons a.re not being prosecuted before t he same court-martial, 
tl1at court-martial remains exolusively conl!'etent ~ef'ore which the 
prosecution of one of these persona has first ber-ln started. 

Article 18. 

Expressiom1 used in this Decree have t he same raeuning as those 
a.ppeari.ng in the Hili tary Penal Code. 

li'ihal Provision. 

Article 19. 

1. 'l'his decree sho.11 be quoted as" Cor:pet clnc u of t :1 e l.iili tary Judge 
Decree". 
2. It truces effect aimul taneously with the ; Lili tar-y Penal Code, 

f'"The decree then rends n.s follows :J 
Article 1. 

The Provisions regarding the legal oompe t crue of the rnili to.ry judge in 
the Netherlands East Indies (Stututo Book 1934, No.173) apply to war crimes, 
with the following al terutions: 
1. A new paragraph is added to article 3, r(;:ading : 11 4. war crimes, where 

or by whan comr,rl. tted." 
2. In the first paro.gro.ph of article 6 t , e words II or aro war crirnes11 are 

inserted after the words "Peno.1 Code"·, . · . .. . 
3. In articles 7 and 8 a new clause is inserted o.fter t!1e _vQ('.d"Justice", 

rea.ling:" ,unless it concerns o. war orlmo , 11 • · 

4. A new paragraph is o.dded to o.rticle 11 , r 1;:adi11r;: "3. war orimes, llhere 
ar by whan oommi ttt:d". 

5. In the first paragraph of a-r:ticle 16 the word--. " two" i s pr ec eded by the 
word "first". 

article 2. -
. . :> • 
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Article 2. 

Thie dooree shall be quoted as "Legal Cornpe~~e in r espect of War 

Crimes Deoree". 

Arti cle 3 • . 

This decree takes effect from t he day following its announcement, 
And so that no one oan claim i gnorance of the same , it is · published 

in the Netherlands East Indies Statute Book. · 

Issued 3rd June 1946, 

Done at Batovio. , 1st June 1946. 
'The Lieutenant-Governor-General of the 
Netherlands Bast Indies, . 

H. J·. van Uook. 

The acti ng 1st Secretary to .. th~· Gorvernment, 
E. O. van Bootzelaer, · 

'n\e acting 1st Secretary to the Government, 
E,O,van Boetzelaer. 

Lieutenant-Governor-General.' s Decree No. 2 of 1st J une , . 1946, 
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STATUTE BOOK. 

of the 

NETHERLANDS EAST INDIES. 

1946, No. 74. JUSTICE. Yr.AR CRIMES. 

Proclamation, in a consecutive numbering and under 
the title of " War Crimes LQgal Proceaure", of those 
rules which M a result of the "War Crimes Legal Procedure 
Decree" are applicable to criminal procedure with respeo t 
to war crimes. · 

Decree No.1 of 31st July 1946 issued by the Lieutena.nt-Governor­
General of the Netherlands East Indies. 

Read: etc. 

. In view of article 4- of the 11\ifer Crimes Legal Procedure Decree" 
(Statute Book 1946 No.47); 

Is approved and understood: 

• 

That 1 t has been decided that the rules which as a result of the 
"War Crimea Legal Pri>cedure Decree" a.re applicable to criminal procedure 
w1 th respect to '.var crimes and which have been ~pi tulated in a 
oonseoutive numbering unde __ :~.t:e· title of_ "War Crimes L~gal Procedure", 
the same numerical order 8.8 in tne "RevTsed Military :Cegal Proaedure" 
being followed as far as possible, shall be made known by the following 
text being placed in the Statute Book of the Netherlands East Indies. 

War Crimes Legal ~~edure~ 

General Provision. 

Article 1. 

All objects which can serve to bring the truth to light may be 
seized by those wthor:l.sed · or ordered to carry out the arrest El.nd the 
preliminary invetsigation or who aro charged with the general investigat­
ion. 

Chapter. 1. 

On the ~neral Investigation. 

A.'t'ticle 2. 

(1) The prosecutor shall investigate and prosecute before cow:ts-martial 
all such punishable acts with the examination of which they are charged. 
'lbe prosecutor shall, if necessary, lac assisted by one or more deputy 
proaecutars who shall exercise their powers under his responsibility 
and who shall be naninated in the same wcy as he. 
(2) He iliaiY charge prosecutors atto.ched to other courts-martial. with the 
investigation and al.so the Res ldents or Assistant•Res,dents in Java and 
Madura, the Assistant-Residents in the Principalities and the Heads of 
the Local Government elscwher <J~ They arc authorised to have tha investigat­
ion carried out by civil servants and officials in charge of crl.rnina.l 
investigations - with the excuption of heads of tho provincial. government 

and public officers -

' 
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and public off i cers belonging to the Europa.an courts of justioe- and 
also in so f ar as t hose particular c ases are concerned, those poraona 
charged with t l1e i nves tigation of punisha.blo acts in cases which have 
been confided to them by virtue of specinl statutory regulations, 

The prosecutors o.nd. the off icials in question may have the · 
investigation corri.0d out by such persons as they select. 
(3) That which is laid dovm in articles 30 to 70 of t he "Revised 
Mili to.ry Legal Proeedure" with r egard to the interrogation by the 
investigating officer, and in particular t he rules coooerning the 
administration of the oa th to wi tnes ses, applies eq\W.l.ly to interrogat• 
ions which will take place as a r esult of this article, on the understand• 
ing t :1at the instructions given to the secre tary as well as those given 
to the investigating officer are al.so ca.ITied out by the prosecutor ar 
the authority mentioned in para. 2. 

l)iere :follow the most important articles between arf.30 end 70 
ot the Revised Military Legal Procedure.J . 

Article 31. 

(1) No attempt shall ever be made to obtain a statement ot azq sart 
trcr.i. an accused by the infliction of pain or disoomf'art er by the 
threat of same, by the promise o:f r.,,lease or mitigation ot a sentence, 
or by a catch question, but it may be pointed out to the eocuaed 
that the judge can punish without a confession and the improbability 
ot the accused's defence may also be indicated to him. 
(2) Statements mad"' by the accus9d, especially those containing a 
confession, shall be taken dovm as far as possible in his ovrn W0l'QII 
in the official report of the interrogation. 

Article 32. 
Information given by witnesses or theirstatementa and those of 

experts shall be read out clearly and distincily to the accused in 
the presence of the investigating officer and he sh41.l also be 
shawm all documents belonging to his case. 

Article 33. 

The fi>llovling shall be noted on each document thua shown: "Shown 
to and seen by the accused N. N. at the interroga tion of the • • • • 11 

The secretary shall then add his own signnture a.e a -proof that these 
d~umente have been seen by and shown to the accused. 

Article 34. 

The accused shall also be clearly asked whether he wishes to 
raise a:ny objection to the statements of witnesses ar experts shown 
to him or to the documents shown. Any such objection shall be 
accurately recorded.. 

Article 36. 

( 1) If an accused wishes to put forward sa-,1e thing in his defence 
or exouso every opportunity shall be given him to do so and he shall ' 
be asked to make a statement and al.so to give the name■ of wi tneasea 
who might know anything about the matter nnd to mention any 
circumst~e which could help in the tracing of evidence. 
:2) Before tho f i nal interroga tion is coooludcd the 800Wled shall 
expressly be asked j_f he wishes to bring forward anything further 
in his dstince or excuse o.nd if so what, and to sa:y what witnesses 
he wishes to c ull for this purpose or whnt proofs or circwnatanoea 
he can adduce. The ques tions nnd answers shall then be read over to 
him cluarly and slowly. 

Article 37. -

-



At-ticlu 37. 

If the accused r fuses to sign the offic i ul r ..,po·: t of the 
interrogation o. :n ~c shnll. bu made to this cffve t o. t the end and 
the inteITogation r 0port shall in that casu c ow:rt as l egal evidence 
even without its havi ng been s:i.gn.-id by him.. 

.Arti ,l•J J9. 

If an oc-:i·'1Sed does not unde:.~s ·wnd Dute! t.hu s::.. tuation shall be 
~alt with as l o.id dovm in r:Z't., 55 • 

.Article; 4D~ 

• 

( 1) The wi tnessus whoL t :10 inv;.;s+,iga.ting offic1.;r or the proseoutor 
concider should be called shnll b0 intcrroi;;nt0a. bv fa c investigating 
j)f'fioer with :!:'ego.rd to the questions ...-k1.ich h'-i er ~h.c prosecutor vliahea 
tp put. Their nnsw0rs or st-'.l tillflents shall or.; s tr'-·ngh t oned by oath 
aa lnid dovm in n::c·t.5l~ - u, J.ess tho:r.~ is ~ r eason to tho contrary, 
and this eviclcnc.c put into ·,.Ti ting o.nd si 13nc d., 
(2) The prwisions o:t the ducree on cdmi no.1 p:ro.:-·.edu·c'O .rogarding the 
admission of p ersons to give c-vj_d.en.:;i..; or j:u"c1-,_ ~ ;ion apply in this 
caae also. 

Artlclt: J.·". 

( 1) If' civil inn wi. tnt:ssos do not appoa.r in D.l'ls·,:cr. t c their sur.r.:tONI 
the investigating off ic 1Jr Gn.n ago.in rL:quest t h.:..t thu;r b-3 sUim1oncd 
and can order ·i;hnt they be brough t b.,;forc.i hi:-;i j_nmcain.tely or o.t a 
later date& 
(2) The o.uthod ty r ccc:iving -~h0 r cques'.:; shn.:!l r:: umply with it and 
with the a::d.er. 

A'r·ticl .... 470 

The cora-,1o.nd:.ng officer to whm1 the forr.vi .. l !:' ,-•quest is aont 
shall it necesE:'\,y s end +.he ni J i to.ry Y-'i t. o&~ r , c;_,.i_;_ .:-0d tc t he ploce 
stated, trucing all s•.1i ta):>lc 'precau";~ o_,s, 

The invcstigati;:ig offi 0r. shoJ .. : .; 
a. thor;,ugh]_y :i.mp:-:ess it ,~;on e,nch wit .css befwv -~h~ :i.nte:;:Togo.tion 

~gins tnat it is h:i.s du ty. J;o sp.:lo.k the: who} n t:rut!1. •.•r.i th~&l _ 
·aggre.~10.+,i::ig, mngrd.fying,, dctrru, ting fr::,r:i ,;·r: :nn.i.m.i. sing i-t:;-w1thout 
oonoealnent or e\;.ppres::..i.0n; 

b. rom:ind him ir. so fox- ru1 .Ls rn.icussnry of the ir:~o:-tance of the 
oath, the consequ0ooos ,f per·j:..:.:r.·:r, and "i:ihc punishment o£ all 
folae evidence; 

o. interrogate the witnesses, eoch separately n.nd one by one, 
with.out the one seeing or hearing who.t wo.s testified by the 
other or himaelf' referring to this; 

d. nwlce a. separate docwnent t .or ca.oh witness, thus not placing the 
answers o£ severo.l wi tnesseS' next to o:- l.lnder the queetiona, 
even it the Sllr.18 questions be put to 3cvc:r::u wi tnessea; 

e. have the witnesses• answers vn:-i ttun do.-rr. ~- ~. for o.a .poeaible in 
their own words Md with the ~.o;; l'.s t p oss:.bi .r~ al tera:tion of style 
or W8J: of expression; 

t. aak each witness nt t \ •·me. of his inte"'.'rogu tion if' ho knows 
at anything fu:::- t :-.u:r v,.:. t. :- gard t o the ~asc on which he ha.a 
been examined n::1d vihi.::h u."ld \-ihich rai g!'lt b c/.: interest to justice • 

. ,, ,. __ _ ll~-. t ~10 13nd of .-

1 
·~ 
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at the end of each interrogation h av e the questions and answers, 
or the statement made by th0 witness, read out clearly and 
al.owly by the secretary. 

Article 51. 

The witness shall then sign the answers or statements read CNW 
to him after they have been approved of by him or al tei•ed or added 
to according to his wish. If' he is unabl e to write he shall put his 
fi~nt, a cross or o.ny other sign, and tho secretary shall 
then add hie deolaro.tion tho.t it was put t here in his presence • 

.Article 52. 

It a witness alters an answer given by him, or anything in a 
statement he has r.1ade, it shall not be crossed through or rendered 
illegible, but the investigo.ting officer shall have the recantation 
and the way in which the forLlcr answer or sto.tement made by the 

• witn\jH he.a ·been altered or explained be recorded by the secretary. 

Articl e 53. 

If the reonntation~ n.ddi tion or explano.tion occurs during an 
interrogation this t.hnil be noted down where it takes place; if' it 
happena while the sto.tement i s being read over aloud, at the. oloee; 
but it it oocurs after tho signature hns been appended it shsl.l be 
wr1 tten under this and shaJ 1 be signed again as before. 

Ar ticle 54. 

Unl.ees there is any :reason t o the contrar.y'_ the wi tneHea, hari.ng 
■1gne4, shall swear an oath 1n front of the investigating otfioer, in 
accordance with their r eligion _, that they have spoken the whole truth 
and nothing but the truth, .\ r.ote to this eff ect shall be made at the 
bottan ot the statement anc. tb.is latter then signed by the im-eatigat­
ing officer &nd t he aecr a tary, 

Article 55. 

It a Witness does not understand Dutch the investigating officer 
ahall employ an interpre ter, 

.Article 56. 

Thia interpreter shell swear an oath in :fro,it of the investigating 
officer in aocordance with his r eligion t hat he will fai th:fully acquit 
himaelt of the task to wi1ich he has been call ed and will not reveal 
anything at it ~0 others . 

rtik.le 57 • 

. 'l1le investigating offker shall, if he t :1inks it might be of uae 
or if 1he prosecutor d.e - l:::-es such a confro'1tation, interrogate the 
aocuaed at · the same time a~ one or more wi t nesses, or with other 
aooueed, or interrogate t he witnes s es in front of each other. 

Article 58. 

The■e oonfrontations ~hall take place f or t he purpose of enquiring 
further into the truth when statements made by t wo or more authors 
or aooa:nplioes during the:!. r interrogation dif..'."er oonsiderably,and also 
if the statements of witnes~es a.d answers of t.~e accused do not 
agree on important points . 

Article 59. -

•• 
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This conf'r cnt..1ci o shall t '-:e plac i n ih · foll O'. ✓ing manner:. it 
an accused ccm.t tnuos to de ny fo e truth of one 0 1 · more facts or 
oircum.stan..: es a bou t ;-mich h o has alre a y been interrogated a:oo.vthe 
investigo.t i ng of iccr has ordered a conf m1t a t i on 3 the latter shall 
first ask t he acc used i n general t erms if he wish es to ackn~vledge 
the tru th of the f ac t o:-:- of o the:- fact s whiv'.1 he h as denied up to 
now. 

• 

Should the acousecl then dscl i ne or ans -..0r in an unsatisfactory 
'V7BJ', f:l wit ne ss shall ::ld bro,.1ght i n and the acc11£ c,d a.eked if he knOVla 
that per si:in ~-,,d jf ~.:o~ ;1ha.t h :i. s n ar,1e is ar.d. wher e he lives; if 
he says h e cl.en<>. n o_.'. kn<J'ii ~he person the latter s h.all then if it 
seems s -..ii t a bl e bv a dvi s ed to make h: mself' known by mentioning this 
or that ciro~stan.:e , 

The a•~cus 0d Ehal l thr. b0 asked i f he know3 of any r eason why 
the judge nh .)\:.ld not •~vns ~ dAr t h 4..s p eY-son a t:.i.·UE •;worthy witness, or 
if he ha.a re~ on to s~rppcs e the.t the said persam might vii.sh to 
aggravate ~; . rJ s i t u at'i.on for him err pr e jud: .cc hin in any YIJJ.Y contrary 
to the t r,1+,h ;i an .. v: f't~ ih .r as on to be · gi ven a t once. · 

Arti cle 62. 

The invest :...gating offi cer s!'-.all try to bri ng abot1.t a lena·~l-q 
discuss i on b,,twe ,:n t he rn. tn,_; sn and the ar.cuP tid in order to find out 
the truth by t hi s m0ans 

What o,_,our·s as a -::- .;iul t ')f t h e p r ev-iO'.ls x.~tic le shall again be 
rocor dea. by t.h c s ec r ·J t o.ry 1 both any i:- ircur.is +.aooes t hat the v.ri tness 
may menti on as fm•t ber c o ifir rrd.n6 OT' c l ar.~fyi_ .r..g his previous stat.ement 
in r e sp~ t ~o th0 p oin'· i n q1.w s t:. cn and also t he answers given to 
this . by t he accus ed toge ther v,i th o:uy r easons ad·,arned by the .latter 

or his app eal to f a::ts a.s provi ng h i s innoc e,~e or fonning an . 
excuse for him~ 

After this has be,m r ead al 0 11.c:the wit ness s:1a.ll be asked if ho 
wishes to al.t 0r or add any t h:i ng -~c his statcr,1e n t and then in the 
manner laid clown i n x:-t. 54 h e sha.U swear the oa th. 

Only aft c:r t '.1 e vii tness has sworn the out.h os mvntioned above 
shall t he a.::cus ed b1J ankod :if h e s till wish es t o alter or add to 
anything in h l,s sktament . 

After t :1at dealt \d t h i.n '.J .~ two previous nrtfoles has been 
record d a t t h e ucncl '..lt1 i ' ... : o:!' the confront ati on., t he official 
stateme nt s l1all bv s ~ gncr by the accused a nd tl1 e witness as well aa 
by t he i nvc3tigat i ng off i t ur rmd the s ecret r y. 
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Article 67. 

( 1) Other witnesses shall be dealt' with individaally in the same 
W8¥• 
(2) 1\le oontrontation of witnesses with each other shall take place 
in accordance with articles 59 to 66, 

Article 68. 

It an accused refm-s to one or mare witnesses with whan he has 
been oontronted during the interrogation the iryestigating officer 
shall question such in front of him. 

Article 69. 

1\le confrontation with co-authors or accaq>lices shall take 
place in tha same wa:y as that with witnesses, except that they abal.l 
not be required to swear the oath. 

Article 70. 

It any subject in the first and second chapter of this l'art 
bu not been provided :far, the prooooure presoi-ibed in tn.e decree tar 
peaal ~ mB¥ be followed as f'ar as COfJ'!Patible with the 
military legal procedure. 

£Here end the extracts from the "Revised Juli tary Legal Procedure" J 
Article 3, 

'!he proeeoutor, together with persons selected by him, is at ·a11 times 
authorised to enter any place for the purpose of viewing the local 
situation or inspecting any object. 

Article l+,. 

(i )'lhe prosecutor in his official capacity or at the rquest ot the aoouaecl 
~ appoint one or more experts to advise or assist him and oan if' 
neoe■aary instruct such to hold any enquiry asked for bj' him and to furnish 
him With a. report accanpani.ed by the reasons for their findings. The 
enquiry shall be held in the presence of the prosecutor if he thinks it 
neoosaary. • 
(2) Before starting operations the experts shall swear an oath in front 
ot the prosecutor in accordaroe with their religion that they will give 
him a report according to their conscience. 
(3) 'Du, aame person can be heard both &a witness and expert. In that. case 
be shall al.so swear the oath proper to witnesses before r.wcing his stater.l9nt. 

Articie 5. 

( 1) The proeeeutor can order an accused who is not under arrest to appear 
before him in order to be heard.. The accused is then obliged to oanply, 
otherwise the prosecutor can order that he be brought before him or arrested. 
(2). When a.n aoouaed is under arrest he shall be brought before the 
prosecutor under proper eeoort at each interrogation and shall be taken 
bee~ in the same manner. 

Article 6. 

When the acouaed is not under arrest the prosecutor shall be enpowered 
,) put him under arrest after any hearing whenever he thinka oircumstames 

demand this. 

Article 7.-



A..- t :i el,1. 7. 

The powers gra.n:ted to -t 1e pr0::!e:.:::u~or Li a t· li.rJ.1 •.n 5 anc. 6 .rn also 
be exercised under his supe1·y .:.s:i.011 by any a:1u v:·h r:i li.-'J.3 i:: e~n ~-lla=ged with 
the investigation. 

In. the event of tnt: '..\C..;Us t:al b2in~ ~rri~ 1.l'.( :.."' C::,. r tn..:. p.r-osecutor can 
order his disoharge fi•om ar:-~:s t af+,er. an~, h ea:.:ing., 

On oanmi ttnJ. for t:cia.1. by CCIL'.:rt ~n,.: ... r t J . .:::. ::mC: or\ 
coun ::;0 ... f o~ the 1e:l:0;1:,:.,; . 

Arlicl...; 9 .. 

(1) Camdttal fur t:~i.tl by o. cc,;r t.-TJJ£:ct.i.~ . • whi ,, cJ is ·;b.u bo.~~ s for 
pr00eedinge .f'ollnving on· it I sh.::.ll tnk0 p:i.c.,"!C b? •.::,:"dc.r:· nf the :pr.03ecutor 
given in writing, '.!.'ho or.der flha.U,; Lo. adai t !. on t r, ·ch e ~u.rnrun'= ar.d first 
name or names of t he accused m.::1:d o11 il' p -.-~;:::.:olu t l, .. ~ -.; ocps or unit to 
which he belongs 1,..nd the !"an1< er.· p,,si tio.1 \✓h:i.ch he hu.s held. in it~ The 
order shall contain tho c.iff-::r.ce vii th whiuh · •.s i s ~bn r.go:3. ,, together with 
the approximate ti ne a:~ pln.c,, w:1ero :i.t is .;mid to 1'l,we bu.:n cocimitted 
and the oircumstan.~•.:-s 1.n v.½1.ich ;t -t w<1.s allegea. •; :) l::.av,J been c.a:cried out, 
and also the day and hou:: fj _xi~a. :ro:..~ th<:: t:·i['.) .• 
(2) The order, ru::corf!Paic.ed b;v· a t n .nslatio-:. ::. n tr.e a..:.ctL:? ed 's nati•1e tone,ue 
and giving if possibl(, the n,'ll'ilOs of' wi '1:ne,"3ses or mrpurts 1:1ur1JJ1oned or to 
be awmioned by the proseoutn::-, s lw.-.U bP. handeci i c., -~he a:.: cu::;ed by o. prooosa­
aerver or servant of the p1.1.bluc o.u-cho:r.·.1. t.5 0s a t l.:.:as~ eight days before 
the trial. 

A:rtfr.Ju 1 O. 

(1) On the fonn r erving l egal :1otJc; ,:, Llf' th r: ~.- f.0 1. ~ornr;iittal for trial 
by a court-martial it shall ·btl ~tn.ted tho.t in ·r,h3 he: o.r:tng of hi.s co.se the 
aocuaod will be aesisted b~r o. coun"! C'1 chonor. by or '.l.'3signcc!. to hira. 
(2) The aeleotion of couns l may no r, d.,';)1 ay the tri al., 
(.3) It the president of tho cou:~t-m--'l, -cial gi v-0~ pe:rmission r.10:r.e than one 
counsel 'Jllll3 appear. 
(Je.) A counsel shnll. be asd.gned t o -~lw accus ed u:u ess thu latte r has given 
notice at lea.et .four clays b0f'o:::- ) the t:~i c..l t h:.-c ::i.~• ·;n 11 bo o.asi.!;l ted by 
one ot his own choiou. Tho o.c cue ed. n1flo ~·c s c.:~-v~s t..h .., r: ~1 t. to choose his 
own oounael even at'ter on0 hn.s b~;,m assi gnod to r. i1;1, If' a c Pul".::: 01 chosen 
by him appears f'or the D.Cc1,.s ec. no othc.:.:: 2ha'U a:;::poar o.g.1inst the -latter' a 
will. 
(S) '.l'he following may b0 chosen ru:i com1.s0l: b u:r·:".':is't'::·' s p::-o.~ ·deir..g in the 
Netherlands East Indios, off:i.c C!:::-3 of th-.3 D.I7:1J' ar.il n r:i.vy \U.::c~s senring on 
the oourt-martial o.a membe:::- c:c s e.:~ . . to.r y, r •~t ::.!"ea of fi.~ 0!'s oi' the o.rmy or 
navy and.1 tur.the1•, any person who nn.s beon g'i.i,e n pc:.1 • ·.nf":i.on by the president 
of the court-martial to appc.=u- as 001w .!Jel i n the co.sw in question. · 
(6) ibe assigning cf c0t1::-1~..,l i s d on\;) by th,; p-:-J,.:. :11,:.i·t..· ct' foe cou:.:t-rnartial. 
Any person oo.n be o.asie;ned as l:t-'J.nc; ol vli.10 • '.:'..~ c'i..::t~:'.z:, ·.::d ;iie willingness 
to appear as such., Shocld no p ,· .-s (ln c n:1."4.de r ea su:i t c,b],1 by t he president 
present himself, ":h\j cumr:10.:1d:i.n,: :Jff'i. c.: e.r of t.he "::ir ·i ~.on c: th (lt place 
where the court-ml\.r t icJ. s1 +,:: 5 ,' '-j 1 , t; t h ):uq,~est d t:., F-; p r eside nt, 
~point an D.l'lj\Y offi c er to u .::i.::· :· or- i,' 1.0 DL.:.;un ed. 
(7) The secretory of tho co1 ,:t· , ;1. _.,., tial sh.ill i ::u1001 ,. d,d y u'l.fonn the aoouaed 
that a counsel ho.a bt: ,n a.ssi gn ,,c. -~ (J t.iu ruid r. h 1.1. c.~.Gu . . r· '0r m t h~ counsel 
oonoerned without del ay~ 
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Article 11. 

If the occused is under arres t the counsel chos en by or assigned to 
him shall ho.ve n.ocess to him until sentence ho.s been po.ssed o.nd pranulgated 
by tho oourt-martial o.nd, npnrt fror.l the :;:•.:c ossnry s uperrl.sion, shall be 
nl.lowed to spenk with him nlone and o.s often o.s he wishes. 

Article 12. 

(1) Counsel mo.y inspect the documents in the possession of the prosecutor 
o.nd, if he so wishes, obto.in copies of them, thi s in so for ns the court­
martio.1 considers the furni shing of srune to be necessary and with.out 

· . , the proceedings being delayed t ;1ereby. Thes e copies sho.ll ·be paid 
for by the accused or supplied free if, in the opinion of the court•nartial, 
the accused is a person without rileans. In the latte :;:.• case the cost ot ~ 
C?,pies shall be c,onsidered as l egal expenses. 
(2) 'lbe points mentioned in the firs t paragraph shill. be decided in the 
sentence. 

SECOl'ID !'ART. 

Chapter .3. 

Composition of courts-mortial, 

Article 13. 

The Governar-Genere.J. shall decide where cotU:tz~inl ar:.:- .~o-,be 
established ani 'Mll;\t . the venue of such courts shnll be. 

Articl·e 14,. 

(1) The court-martial shall consist of a civil lawyer o.s president and 
four mer.1bers o.ppointed by the canmand.er of the garrison. These members 
must b_e officers and, subject to tho.t which is laid down in article 29 
and the last paragraph of 3;["tiole 28, must belong to tl1e garrison of the 
ploce where the c·ourt-I:10rtial is estnblished. 
(2) The members shall as a rule remuin in office for at least one year, 
subject to the provision laid do,-m in nrticle 30. 
(3) Tho following shall not be appointed: 

1. officers who have not yet reoched the nge of -bventy-five, 
2. officers of the rnnk of 2nd Lieutenant nnd nlso reserve offiot:n"s 

unless the latter have also b~en officers of the regular ·army. 

Article 15. 

Devin.ting fran article 14 the Director of Justice fony appoint an 
officer of o.n Allied force as n raemb~r o1' o. definite court-1'l'l£1rtial dealing 
with certain oases or groups o-f cn.ses. In n furtl er departure fror,1 article 
14 the Director of Justice, in ugreement with t11e Cornnonders in Chief of 
the Arrey- or No.vy, rna.y nppoint an officer of the £':i.r : force, no.vy or fleet 
air-arm as met1ber of a court-l!lc'U' tie.l dee.ling wi th c ertain oases or groups 
of cases. In such cases the president of the c out't- r:1n.rtial. shall detan,rl.ne 

which meraber of the court-mnrtie.l is t o be r eplnc eq. by the said offioer. 
The provisions of article ·14 'do not apPly.-to· such offic er. 

»ti,al-e 16 0 

When the activities of the court require tlus a . ciVl.l l awyer may 
temporarily be appointe d to the court-martial in the_ capacity of .president­
extraordinary. His task shal l then be assi gne d -to !um by the Goyernor­
General. 

Article 17 .-_ 
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Article 17. 

( 1 ) The president at the court-martial, who lml8 t have attained the age of 
twentyt-five, shall be appointed by the Governor-General. 
(2) The same provisions are valid. with regard to suitabili ty f or appoint­
ments in the Netherlands East Indies, which appointments may n ot be filled 
by non-graduates or undertaken 'py civil servants as a secondary occupation 
( Further details are anitted in the translation of this articl~) 

Article 18. 

(1) The president of the Supreme Military Court at Justice of the 
Netherlands East Indies is empowered, after first having heard theJn,. to 
iaaue a wanrl.ng in wr1 ting to those presidents of courts-martial who 
tail to respect the dignity ot their office or who are guilty of negligence 
in the observance ot the same or are guilty of- a breach of the prolu.bitd.w .-. 
provisions aa set out in articles 9 or 21 of the regulation with respect 
to the juridical organisation and administration of justice in the 
Netherland.a East Incliea, ea also in articles 20 or 32 of this present 
~ooedure. 
(2) This wa.rni.ng shall be recorded by the clerk ot the Supreme Military 
Court of Justice in a register kept for this purpose; In this r 0gister 
shall also be recorded the suspension trorn otfice of and severe rebuke 
administered to any such presidents of courts-martial as shall have been 
decided upon at a meeting of the president, the prosecutor and vice­
preaidenta at the Supreme M:l.li tary Court of Justice and transmitted to the 
presidents of the courts-martial. 

Articles 19 - 22. 

( Deal with ooatumes to be worn by officials of the courts-martial 
anlproviaions in case of the absence of the president as well as the 
supplying of a deputiaer tor the latter. ) 

Article 23. 

(1) i'he:functions ot public prosecutor at a court-martial shall be co.rried 
out by a civil lawyer who rm1st have attained the age of twent y-five. He 
ahal.l be appointed by the Governor-General. 
(2) When the ectivi ties ot the court--demancLthis a civil lawyer can be 
teq,ore.rily employed as special prosecutor and his task assigned to him 
by the Governor-General. 
(3) If necessary the prosecutor shall be aasisted by on_e or more deputy 
proeeoQtora who will exercise their powers under }J.is responsi. 1-Ji li ty and 
be appointed in the same way as he. 

Article 24. 

Paragraphs 2 and 3 ·ot article 17, article 18, paragraph 1 of article 
19, al.so article 21 apply equally. to the 0p.l"fl8ecutor. 

Article 25. 

(1) The comnanding ott'ioer of the garrison in the place where the court­
martial haa its seat shall also appoint an officer to be the .:ec r.: tary 
of the court-martial. 
(2) , The president of the court-martial is charged to keep stric t watch on 
the dieoharge by such of his duties as secretary. 

Article 26. 

The provost-sergeant at the place where the court-martial sits shall 

~ yr~"'s s-server-.. . . , .. 
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aot as prooees-server or eheriff' s officer for the same. He eaoortl!l the 
arrested persons to and from the court and does all the surrmoning and 
serving at writs with which he has been charged by the cpurt--martieJ. ar 
the prosecutor on those persons whom he ha.a an-ested or will have to 
arrest as a result of instructions received from the Govern~netal. 

Article 27, 

The president and members of a court-martial;· together with the 
prosecutor and secretary of t he same., may not stand in the first tour 
degrees of blood-relationship to eaoh other or in relationship by marriage. 

Articles 28 - 30. 

L :Deal with the ~otoool and deputies in cases of abHnoe of court~ .•• 
ma.rtial-otfioiala .J 

Article .31. 

All ~iness transacted and everything done each day by the court­
martial i,hall be accurately recorded in the minutes. 

s:moND PART. 

Chapter 4. 

Rights and duties of 'the courts-martial mentioned 
in the previous chapter. 

Article 32. 

The president and members shall never reveal what should remain aeoret. 
'J.'hey shall especially not reveal ' the opinion of tl-'wir :t'ellow"111Sllbera nor 
their own. 

Article 3.3. · 

The :following shall not 'be perntitted to be present at the deliborationa1 
a. those who etand in a blood-relationship of six degrees or leH to the 

aocuaed or who are related to him by a preeent or past -marriage; 
b, ·those who have given any counsel or advice in thi\._!\OOU8ed·1 s caee, or 

who are already acquainted with it through being"4t%mi tting authority 
or the investigating officer; 

o. thoselb:> wiwittingl.y, thoughtlesely or indirectly have received gifts, 
presents ar. donations or premises of the same from or on beha.1.1' at tho 
accused, at the time the oase being dealt with had alreaey been or 
probably would be brought before the court-martial, even were euoh 
gifts to consist of the most insignificant presents of food ar drink, 

should there be the slightest reason to suppose that they were made 
with a riew to in:t'luenoing the accusation. 

d. those who have brought a suit against the accused before AI\Y judge • 

• .rticle .34. 

Should they discover that others have received any presents on their 
behal:t' or have been given presents for their soke , or that they themaelvee 
have thoughtlessly ar unwittingly accepted such, t hey shall inmediately 
inform the court-martial of the fa.ct and ei t :, or return the presents if 
poseible or refund the veJ.ue of t hem in sich manner as ehall be approved 
ot by the court-martial. 
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Article 35. 

When it is doubtful whether the case which has arisen falls within 
the category of' those referred t o above or when the president or a member 
stands in any relationship to the accused not previously mentioned but 
on account of which he wishes to be released from talcing part in the 
case., euoh: ·aa f er rcescns cf olose friendship, hostiJ.i ty or great 
interestssin com ,on, the court-martial shall, ofter having applied 
article 21 run para.1 of nrticle 30., give its decision in the matter, 
the person oonoerned not being present. 

Article 36. 

In this oonneotion the oourt-rnartial shall see t hat no cm•. is relell8ed 
· fran trying o. case without very good reMon., but shall at the same time 
take care the. t any appearance of lock cf impartio.l.i ty is avoided. 

Article 37. 

The president or a member released from a oase at his own request 
or on the grounds crt a relati·onship of any sort shall not be permitted 
to be present at further deliberations on the oase. 

Article 38. 

Also if a defendant has any reason to think that the president ar one 
of the members of a court-1MI'tial might not bo a· .1-e'.'.dta.ble judge in h,ia 
case on the ground.a of hatred, enmity or tor any other reason, he shall . 
be allowed to place the , reasons tor his objection wi. th due reapect 
before the court-martial and request a challenge. 

Article 39. 

In that case the person challenged nust leave the court-martial and 
the legitimeoy ot the reasons for the objection shall be considered 
after article 21 or para.. 1 of article 30 has been applied. 

Article 40. 

It the reasons for tlie objection are found to be insufficient, the 
peraon objected to shall again talce his seat on the oourt-martial. · 

Article 41. 

When the rea.eons for the objection are found to have been grounded 
the substitute far the person objected to shall take part in the 
bearing ot the case. 

Article 42 • 

.All sealed letters sent to the court-martial shall be opened by. the 
president and the court be informed of their contents at its first 
meeting. 

Article 43. 

It is the duty of the president and all the members to be present 
at the meeting unless prevented by dckness or any other legitimate 
obstacle or excwied by the president on account of important reasons. 

Article M:-
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Article 41+. 

The president shall decide in what order the cases are to be heard 
and shall see that each is done speedy and full justice. 

Article 45. 

(1) The defermng counsel, chosen or assigned, is eir!POWered to produoe 
at t he sitting everything that can be considered to have any rele.tion 
to article 33, the prescribed procedure in general and the detenoe ot 
the accused. 
( Paragraphs 2 and 3 deal with the prescribed costume of a barriater 

or defence counsel and disoiplinary measures to be taken in the oqe 
of misconduct on counsel's part ) • 

Article 46. 

( 1 ) In ceses beilig dealt with by the court-martial all documents handed 
in b;t both sides must be read at the sitting unless it has been \1Jlam.m­
ously agreed that the verbatim reading of one or other can be anitted 
without prejudice and the accused and his counsel consent to thie; 
(2) Unless they have been ·read out before the court,and subject to that 
laid down in the last sentence of the previous paragrapi, no attention 
shall be paid on pain ot nullity to any documents to the detriment at 
the accused. 
(3) Neither the preeident nor aey member shall accept an;y dool.lD8ntar:, 
evidence except that which has been lodged in the proper way, 

SElJOND PART. 

Chapter 5. 

On the i11V'estigation of the case at the sitting. 

Article 47. 

( 1) The hearing of the case by the court-martial during a ei tti.ng ahall 
take place in public on pain of being declared null and void, unleaa the 
court for important reason af public order or decency, which reason must 
be stated in the minutes, orders that it be wholly or partially heard 
in camera. 
(2) For reasons of military discipline or subordination, which reasona 
must be recorded in the minutes, the court-martial can wholly or part• 
ially forbid the presence during the hearing of aey case of any soldier 
below a cerj;ain rank. The presence of a minor can also be wholly or 
partially forbidden in the general interest. 

Article 48. 

( 1) _ 1'.e president of the court-martial shall direct the examination at 
the sitting and give the necessary orders. He r/Uls t see tha.t no queationa 
are put with the intention of obtaining statements which odnnot be aaid 
to have been made freely. 
( 2) The president shall maintain order during the sitting. It the acoueed 
makes a disturbance and is warned in vain by the president, the court­
martial may order his removal from the audi toriwn and, it necessary, his 
&:ltention in custody Vlhila the sitting talces place. The hearing of the 
case shall then proceed as if the accused were present, oounael tar the 
accused continuing his defence. If a witness, expert, interpreter or 
any ot!1er person present creates a disturbanc e or gi\\l"es signs of approval 
or disapproval and is warned in vain by the prosident or does not follow 
the president's order to l eave t he court, tho l a tter may order him to be 

removed and kept• 

., 
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removed and kept in custody while the s itting ln.s ·r.t1 .. 
(3) The secre tary of the court - martial shall kc T 1ninnt8s of the sitting 
in which everything bearing on t he case i:: .ta1 1 b re-;orded as it occurs. 
Thel!le minutes shall be approved b;i the pre s ident 2.nd secretary; 
paragraphs 2 and .3 of article 139 a r ,:i equ :J.-:..:1.y a!)0!.ic a ble hcrr: , on the 
Wlderstanding t hat by oldest me. ," bcr ·.1.s U1,dtrcs t-1v t.,1 oldes t member who 
judged the case. 

Article 4-9. 

( 1) If' the accused is under arres t i t shal l r•:: d.(;c 1.0.ed at t he f irst 
sitting ~ the court-martial ., i n acc or danee wi.-tc. thv _i)r os dc;1 t0r ' s 
reoamnendation, whe ther the nature a nJ. ci.rcrn.i:.3 tc.11c0s o~: -+.;l1 v c a se demand 
that he be kept under arres t dur i ng the p roc,e &.' r:g'\ r;r n ot . 
(2) '!be court-martial may also order the D.Ccu ~ed t.o be ciisch arged f'ran 
arrest during the course of t be proc ecd.:..ngs ,h0t 1cr th0 pros :o'cutor 
recomnends this or not. 
(3) Should the court-martial di scharee the accus tJd .'cor,1 arr -:s t the 
prosecutor shall immediately t ake t 11e neces s n:.:·y s teps to i:h5.s effect. 

Ar·tic l e 50~ 

If' the accused is under a..-rest he sh,1.t.."!. ·,r.,,~n;.:·1 e_t· ~1i s .1:-•rc s1:mce is 
neocessary be brought before the c o-~t~1na:.:· ti:..:.1 :m1J.01. c2.r>se gus.rd and 
be taken back in the same man.·10:r.. 

Articl e 51. 

(1) It the accused is not Under arrest the c ourt-marti al may order him 
to appear before it whenever h :i. s pres ence ~ s ncc,::essar;v. Tt is then the 
duty of the accused to obey, bu t shm:,J.d lw n ot o so t he ~ourt-ma:rtial 
can order that he be produced or arrested. 
(2) The court-martial can als9 dt:ring t he course ,;::' t h '. r:::. tt·i.ng, if 
circ\ml8tancos such a s f ear t hat h e C:"1(.•~pc rw ,_-:; t:-:. .::. 5 ac.v isab2.e , order 
the arrest of the accused -wh e t h er t his '..$ -cc:- c.~:,r,10 Jed by tho pr osecutor 
or not. , 
(J) Orders for the arrest nb..DJ.1°ix o•.:!t! t ed by -tt - :;..,~osuc utor j .mr,1ediately 
after they have been issued. • 

Arti.cle 52. 

It an accused fails to appear b1,; f 01:·J thv c ::,urt-r,ia-r. t :.l.a! the inquiry 
oan be continued by the l at t er i 1 his ab;;;u. ,-e pr,::,v·.Ld. d foat .~i:: is .1!a1i. J.\., 

possible in the opinion of t he c o~ t-1.'Arti-'.i:. '3.n rJ. 00s n ot hann the 
interests of the accuse d. 

Articl0 5.~. 

( 1) As far M possible the ::.nquir y sh all. be c ontir:u.::;rl ,i.,rring the sitting 
without interniption. If t he si t t::.n6 is i1 t errur, :..uc. or s us_i:, ~:1ded the 
reason for this shall be notc::d in t ho mim1t es, 
(2) In all oases wher e the inqu.i :ry i s i ::-rt e:rr.iptvd or _;_s :.::uspcnded for 
a certain length of tirae , the v erbal a.nn 1 • .1.nccrnen .; by t;hc ~>ru::i ·.dent to 
all witnesses, experts an d int ; pre ters pres en~ , •::,f t ho t ·.me whe n they 
must again be pres ent at the sit tin3 sho.11 c our. t a !:l t , , ~ .. · · :.s .. 

• Ar t icl8 54. 

( 1) 'Ibo president shall ope the i nquiry by ha---i n:.. ~;l ·-· '"" .. ~ c ::.lled. He 
shall then ask 'the o.cc us od hj s f i rs ,.; name or nru-J10 s , $ "n:J.J'1t.. , '1.gc , place 
of birth, profession and where domioilea anrl c ;, , r &,o .. i :n t•.) -pay at t ention 
to what he is. a bout to hear. 
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(2) When the sitting has started the prosecutor shall inform the oQ.l.rt 
ot the charge brought against the accused and then state his oaae. 
(,) The president shall then ask tb.e accused if he confesses or d.en,i.ee 
the faots he is alleged to have com:u. tted. 
(4) Both the pro'secutor and the accused shall state what wi tnessei i'lave 
been sumnoned by them and who they wish to have h13ard.. They oan alao 
re11uest that wi. tnesses who have come forward voluntarily be heard, 

Article 55. 

(1) The president shall then order the ~ntnesses t o retire fran the 
court-room and to remain in the room reserved for faem until suet. time 
as they shall be called in to testify. In spdci.al cases t:1e president, 
with the oaaoilt ot the prosecutor , ~ Y allow· a vii tness to ,rl. thdraw until 
a certain time before making his stateracnt. 
(2) It necessary the president shall take stdps to prevent the wUneseee 
ecmnunioating with each other before they have given their evidenoe. 

Article 56. 

The president shall then proceed with t he exa.m:i. na ti.on of tho acou■ed 
and wi tneeaea in aey order or s equenc e which s eems advisablei to him. 

Article 57. 

(1) When the accused is being exar.ri.ned wery endeavour shall be made to 
find out whether his statement r ests on his own knov,lcdge or not. 
(2) After the aoouaed has made his statement the members at the court­
martial and the proaeoutor shall be allowed to question him. Counsel far 
the defence ma_y request the president to put certain questions to the 
acouaed. Questions Jn8iJ also be put to the accused during the further . 
course ot the trial. 
(3) 'lbe preaident can prevent that any question be answered. 
(4-) It the statements made by the accused during his examination at the 
sitting agree with those he made during the general investigation, the 
minute■ of the sitting may r efer to the inv1::stigation report. 

Article 58. 

(1) Each witness shall be heard in the absence of the others wll.eas the 
president, whther or not at the demand of t he prosecutor or at the 
reque■ t ot the accused, considers it advisabl0 to confront one or 11\0N 
at them. 
(2) 'lbe president can order the accused to l eave the court so u to 
question one or more witnesses in his o.bsere0. In that oa.se the aocueod, 
on pain of nullity, shall immediately be inforlTled of what he.a happened 
wt" le he was not present and only t hen shall the inquiry bo prooeeded 
with. 

Articl e 59. 

(1) The preaident shall nsk the witness his first names and surname, 
profeseion, place of domicile and also whet har he is a blood-rel4tion 
at or kin to the accused and i :.'.' so in what degr e e , 
(2) The witness shall than be questione~ 

Articl~ 60. 

(1) When making a 8ta.tetnent the witness llUSt as for as possible 
-~ give the rea.l!lona for his knowledgie . 
(2) After the witness has nade his sta tement membars of the court-martial 
and the proaecutor mny question the occused. 'l'he eccust!d may then 
request the president to put c ertain q_ucstions t o th.:, vii tness and tbe 

n tnese oan also-



witness con 'lJ ~" 00 'l Ue tio ne d.u...ri1 t h'-- .:'urther -.;ours0 of t ho 
proceedings. 
(3) The prc;side nt c an p :::-,. -.,:r.t t: -t a ny ques tion be cmswer ed~ 
(4) If the st· fa.:1,1• ;r,t~ r.. ~ Ly ';h0 \.'i. tness during hi. s :ic.'.:IT,ri.no.tion o.t the 
sitting a8,Tee Hi tl1 t hos•J r. cle oy him during the go111;;rnl invus tigo.tion, 
the r.-ri.nut cs of th - si-t-tin3 i.1<.y refer t 0 t he i n,rusti130. tion ruport. 

Ar'::iclc 61 , 

(1) Unles s t h ... ro is ~ r 1--- · son .._ o t -8 r.ontrcry onswars on~. s to.tements 
made by a vii tnl'S~ d1 ;~:. - t.' 1 _,.._ •, ..... :Lr-.3 ;:;h l b · s tru~.g·:;hened by him on oath 
sworn before -':;: ..; p r 11. ::..;: ·1. ~ .s .1. ".i l d :Y.?n i :1 a.r t iolc 54 of tho Revised 

'tiili to.ry Lcgo.l P=occ ' •.:~ c? 
( 2) The proyi < 0~,s cf t!1 n ,:~•c. r eu o!'l C'riu:i nn.l pr0r..• odu:-:-c w:i. th r e go.rd to 
the a.dmis;:,ion o-:': per c: or,s t o givl.., o·•J".i..cl nc or , nfoni10.ti n ore equnlly 
o.pplicabh her e . 

.A..J·: i •. !.,O 62. . 

After ~.1e Vii bc,s!:: 11 .. ,s ®'l.11:: :::."i.s s t .'.lt 1.;n ~n ·:; ho Si-Loll rL;main in the 
court-room ,m1 ~s !: i!: S ..;C .. r.: ,y1r 'S -':;ho p rcs. i d~1:t :u.:!.(HS hira to retire, 
ordering him i f i'F' c. 0 t.i" "· ·;.Y -f:e, t,: _f,.:.L=:cnt go.in in th ..: court-roan at a. 
oer1;o.in tirac. 

If o. w:L tne$s ,,tc r.""' t o.h:0r. ·r.11, .. •J t '.1 during ti " _p ·:-:v :1..iminary investig­
a.ti.on dies, or i r.. t,tw 0::-;:..nio,·1 01' t,;1e ,:-ou:rt-mi:u-ti.a.J. ·foes :1ot n1;Jed to 
o.ppeo.r o.t t h ~ :::-:.. t'.,:i_ n'..\ ; ·,. i..:; :::·o:-n..J · s t 1.t er.1cnt co.n be notod a.s having been 
made there. 

( 1) With tho Lixceptio!l o~· t ho.+, "l .ii .:i. Qom! :.. n. a r·ti -.. 1 60 , parngrn.ph 1 , 
tho.t whi-::!1 i s l o.id d _ m L ! t:id.s .:h p~e:- r cgn=ding vii tncss0s and their 
statements is eqaru.ly c.ppl " c :bJ..-:J -l;o expc r -'.:s, e.xcep t that before starting 
opero.tions +.he r.:xpo.:.~ :s s!1~l m1c:: r o.n o •. th :. n o.cc c,rd:mce wi their 
religion tho.t they will Bi.v e t ;rn court o. r op ,Jr-!; in o.cc ordo.nce ·vr.i.th their 
oonscieneo. 
(2) Sto.temnnts C..."ld ·r l::lport.::; o.d'3J by (jxp,rrts f':hn.1.J b6 o.ccompanied by their 
reasons for s or.,e, 
(3) The s o.me p vrs o:1 onn !J0 hvru:c:i ; H v i t nos s and o:iq,ert. In thn.t oo.se he 
shal.l al.so swe~ 'the: oo.tll _ r p1;;r f.o wi tncsses before making his statement. 

A.,... tj c1.0 

No o.tttmtion ::;h l.1 e paid un p in of nulli ty ':o any doouments 
which miGht b e c:i •. -:r i,,.Rr • .i:-.-, tc, t :·.0 uec.;u s od. 1mJ.vs s t h · y oro reo.d out or o. 
short surnmo.ry o thei r c o:..t:c .ts [,i :,re n~ 

Ar~ic l. 1.1 66. 

( 1) If nn ace• cd doti& no":- l!.'.'Vil r 3hnd D,!-':;ch tho i :-1r1uiry .... ho.11 not tolce 
~lo.ce vr.i. t out nn i r t u ,:::-c, '.;L;:- b(;,:i.ng prtJ s ont. 
(2) If o. wi ~ 1ess doc> not t..ncler t :--,nd Dutch, his ex i.nntion sho.ll not 
tolce ploce ·n. t ::J ~t o.. i .t01 r ; i;'-':· being p r esc-nt -
(3) Before a.n i r.to:: . r ,., t er ::;t.:-.rt his o.ctiviti es h shun s7car on ootn -
according t o his r e · : 2,lo, t l tho w:i.::.l well nn trul.y Mquit hinself 1b,t' 
the t o.sk to wh5.c _ h.c l-.m, be~ . ,. ;dlbJ. .:1nd not r ev c:ol nnything connected 
vd th it t o ot iw-:-- ::. 

_(!!-) In c .'.lses where-
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(4) In oases where nn interpre t er is ne~ded on behalf of an aoowsed no 
attention shall be p.:tid on po.in of nullity to a nything so.id or rend out 

o.t t he sitting which rni t;;ht tx-:1 d(jtri rnentru. t o th u occused wll.ess it is 
als o interpre t ed for him. 

Articl 67. 

The president sh 1, if nec essary, show t he occused and witnesses 
objects ..-mi.ch ho.v e been pr oduced as exhibits and shall question them 
o.bout these. 

Article 68. 

( 1) If the court-martial considers it necessary :,o have an inepeotion 
on the spot or hoar wi. tnesses elsewhere tha n in the court-r.oom, it oa.n 
suspend the case for this purpose , and order tho. t the sitting be 
tanporarily transferred to that spot. 
(2) The oourt-r.w.rtial is empovter ed to enter any place, as also are suoh 
persona whcrn it r,1ay .:tppoint • 

.Article 69. 

(1) If f'ran the inquiry circum.sto.nct:Js become known which were not ~ 
ed in the charBe apperu:-:i.ng in the decree convening the oou.rt~nl and 
which as o. result of the law could I can a severer sente11ee; being 11P(18tl, 

the prosecutor is th en empowered t o bring this chnrGe verbally. 
(2) If o.port fr cra t 1e case mentioned in the prt'lvious para.graph the 
prosecutor considers that the chnrge should be altered he is 001powered 
to do so even should it result in changing the chnrL:,e of a non--puniah• 
able act into that of n punisha bl e net. 
(3) The prosecutor shall inform the l\C cused of the altered oho.rgcs 
mentioned in the previous po.ro.gr aphs n.fter which the president · shall 
give the nccused n.n opportunity t o express himself there o.bout, foiling 
which the court-mo.rtin.l may pe..y no c..ttention to the altered ob.nrges. 

(4-) If' the o.ccused c nn c0mr:ince the c ourt-martial t hn.t owing to the 
al tero.tions ma.de a p os tponer,1ent is nccesso.ry in the interest of his 
defence, the inquiry shn.11 be suspended for n c ertain lengl.h at til'!le. 

Article 70. 

(1) After the exomino.tion ho.s ended tho prosecutor ~ address the 
oourt llJ'ld after ho.ving read it o.loud shall present his det'ID.Jld to the 
court-martial. £In Dutch Lo.w the prosecutor demands that o. certain 
sentence be pronounced by the courtJ · 
If a punishment or me a.sure is o.sked for the der:in.nd shall describe it and 
also state what punisho.ble act has been cocuni tted. · 
(2) The occused may then r2;'1Y t o this £in most cases the nccuaed will 
lea.ve this to his counsel_/, the prosecutor may answer, and the accused 
shall in every cru:1e b e allowed the 12..st word. 
( 3) If llf'ter this witnesses or experts are ae;n.in heo.rd or documents . read 
out once more, or the accused interrogat ed further, the prosecutor ond 
counsel for the defenc e mey speak a.go.in irnmedio.lely nf'ter this o.a pres• 
cri.bed above. 

Article 71. 

(1) Everything authorised t o the accused in this ch pter is also 
o.uthori.sed to his c oW1Sel. . 
(2) If any subject has not bee n provided f or in this chapter the relevnnt 
procedure prescri bed in the decree for cri~nal procedure nny be ro1iowec1 
in so for na it agrees itl th the provisions of rrd.li tnry legal procedure. 

SIDOND PART. -
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SECOND PART. 

Chapter 6. 

Ar t icle 72. 

An investigation may be started wi th r e gard t o an accused who is a 
fugitive. 

SECOND PART. 

Chapter 7. 

On the evidence o'f: punishable acts. 

Artic l e 73. 

The provisions of cCIIr.lon law conc e.,..ning the eviderce of punishable 
acta shall apply in ~rir:dnal _;ases dealt wi th by a military judge, 
emept that: 
1. the individual testinony of a s ol dier, or ex-soldier concerning a. 

, .... ~. · .. crime against subarfilna-tion conr,d. tted agai mi t hiru may oount aa tull 
evidence of guilt. 

2. a sentry wh~ puts forward a plea which on the grounds ot one ot 
the articles 48 - 51 of the cr:i.Ltl.nal code would exclude an act 
oanr.ri.tted by hio f::-orn punis1'.r.1ent, shall be considered to have acted 
la.wtull.y W'ltil the contrary has been made ao~eptable. 

-'• among written documents sha.1.1 be understood stater.1ents or reporta ·by 
public officials or legal bod~.es in the Netherla nds, Surinam or 
Curac,ao, in so far as s uch docunen ~s acc ording t o the law of that 
land are recognised as written docune nts in criminal cases, also 
all those which in accordance ¥ri. t h article 7 of the Revised Military 
Legal Procedure are t1ade out on oath of of f ice by an off icer or 
warrant officer. 

Artie l e · 7 l~. 

Deviating f'ran article 73 the judge may recognise as legal evidence 
all documents produced at the sitting and all statenents wherever made 
and aaoribe to them such conclusive force as he thinks they ~ possess 
it, in his opinion, the particular circumstances Wlder which the war 
crime was ocmui tted or in which a piec e of evidence would have to be 
furnished would form an obstacle to the further production of evidence 
or wou1·d result in an inadmissible delay i n the t errnina tion of the caae 
should this further evidence have t o be produced. 

-· •. smewD PART. 

Chapt er 8. 

On the sentences and t he carrying out of srune. 

Article 75. 

(1) The court-rnartio.J.. shall ,proceed to pass and pr.or,1ulgate sentence within 
fourteen days after the close of t he inqu;: cy at thll sitt i ng. 
(2) The oourt-martial shall deliber ate the c1'orge entioned at ~.e toot 
of the order of convoca t i on, and about wha t has or haa not been proved 

duri!!S.._the invest-
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during the investigation at the sitt ing r egarding t he acts, tho 
qualification of the same, tha t which has been proved aa to tho guilt 
of · the accused, and what punishment or puni shments prescribed by the 
law are to be awarded. 
(.3) It' a verdict of guilty is brou 1ht in, the punishr.ient appointed tor 
that act shall be awarded, 
(4) The court-martial shall ac q_ui t t he accused i f it has not been con• 
vinced by the l egal evidence tho.t t he act "'.:: :t.'~-.which he is charged waa 
ocmni tted by him, or thinks that the act or acts are not punishable, 
or considers on other grounds that no.::right t o crir:d.nal proceedings 
exists in this ca s e. 

Article 76. 

The president of the court-martial sgall put the question ot the 
verdiot to ea.ch member, starting vri th the youngest and giving his awn 
opinion last. 

Article 77. 

After this the president s hall arriv e at hi s conoluaion aoccrding aa 
to whether there is unanir.rl. ty or a cle:.r ma~ o~·..:.. t y , or according to that 
demanded by the nature of the case and t he provisions of the law. 

Article 78. 

The jud2}ll8nt shall next be framed. in agr eement with the oonolusion 
arrived at by the president, and t '.1e::1 sumr.1ed up and confi:nned by the 

. court-martial. 

Article 79. 

( 1) 7:'he judgment shall contain the name and s-,..rnarae of the accused, his 
-~ge, ,. place of birth, office held by h iJ~1 and h::.s regimental roll number. 
(2) The reason for the verdict must be given and the offence stated. 
tosether with ~ny i?ircumstances whi:::h in accordance with the law give 
rise to a severer or a. lighter puni shment being awarded. If in connect• 
ion with the same offence a di sciplinary puni shJnent has alreaey been 
inflicted this must be mentioned in t he jud@nent. 
(3) It must further contain the deci sion corae to by the court~tial 

. in connection with the points mentioned in articl e 75 and also; in -cue 
sentence is passed, those articles of the law be ing applied and. the 
iunis~ent or punishrnen~s to which the accused is sentenced. ~ : _· 
(4-l. It shall also contain the names of those by ·.vhom it was passed, 
together with the reasons which may r.1alce it impos sible for one . <:Jr mon 
of them to be present when s entence is pror.r~ gat ed or to sign :tne 
judgment, and also the name of t:1e secr e tary ,1:10 was present in · the 

. OOlJJlOil-room and when sentence was pr o ,_•tlgatt.a . 
(5) The decisions conc erning all the ~c;usec.. i ... ~J.::.cated in the same 

... c;:ase and, as a r esult, sent enced a t th1; sarae time, shall.be canprieed 
in one and the same judgment . 

Articlo 80. 

f;;Jeals w:l t~twanding back of objec t s wh:..ch have :::crved as evidence J 
Articles 81 - 84 • 

.. ', ' 

:f!Le.y dawn fonnaliti es in case of 

.Article 85 . 

( 1) All senteroes must be pronounced ublicly J.1. ~h"' presence of the 

;prosecutor and• 
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prosecutor and in full court-martial by the president of the OOUl"t ~ 
has passed the s entence. 
(2) The presence of the occused is not r equisite when sentence ie 
pronounced. If sentence i s passed during his absence the seoretaq ot 
tho court-martial shall i 1TT.1edia t ely s end hl.lil a true copy of the o;ntpgo 
and shall make a note at the foot of the s entence that this haa bl9Zl clODCe 
(J) If the court-martial c onsider s it neces sary or des it-able it mEJ:¥ 
order that the s entence be a.l :JO r ead out at such place as it may 01:'dGr 
and by that authority which i t shall appoint. 

Article 86. 

(1) Sentences shall bo executed as soon as p ossible after they have, bQon 
pranulgated unless ·the condemned person expressly desires that tho 
exeoution be postponed while a petition for mercy is bei~ considorod. 
(2) In this latter case the c ondel7U1ed person may present an opon Pl11L~ 
tor mercy or have it presented by the s ecretary of the cou.rt-r.1art,iaJ, 
within eight days of sentcn~e having been pronounced. 
(3) The secretary shall carefully note the day on which suoh a pc1i1,t1on 
was sent in and shall i _nf o:in t he prosecut :'.:'~: of the same. 
(It-) LDeals wi. th the forwarding of the r equest J 
(5) The presentation in good time of a petiti on for r,wrcy shall r,ault 
in the execution being postponed. 
( 6) Subjeot to that which is laid dO\m in the following paragraph tho 
ooUrt-martial, the prosecutor and the Suprene Court sholl advise on tho 
petition for raercy. 
(7) The attorney-general sha.l.l be heo.rd by the Supreme Court with. nga,d. 
to the petition fer mercy: 

1. if it conc erns a death sentence: 
2.if the court considers thnt l.lilportant questions of policy in r,aQl'C1 

to prosecutions make such desira ble and 
3. if the attorney-general has previously informed tho court of t4o 

desire to this effect. 
(8) and (9) LGive further f ornalities to be observed 7 
(10)It the petition is rejected, the carrying out of the sentenc1 pl1 

toke place as soon ns possible. 
( 11 )Devi.a.ti ng f'ror.i thnt laid dovm in this article in this reepeo•• tho 

putting into effect in tine of war of s entencos whioh do not 1-,q 
the death t,1enal ty shnll not be postponed by the presentation ot o. 
petition for mercy. 

Article 87. 

(1) It the condemned person has not sent in o. p e tition far raerc7 81 
mentioned. in para.1, nrticle 86 or if, having stat ed his wish to do ao, 
he haa not sent it in or ca.used it to be s ent in within the tirno lJ,mit 
epeoitied in para. 2 of the s ame article , the carrying out of thQ _..,.,. 
where the death penalty is ooncerned shall be postponed by the M1o1"1 
o.uthori ties so as to enable the Governor-General to gront a parclon. 
(2) '°'-tlla.is.:.:·ettept the secre tary of the court-martial shall send tho 
relevant doour.ients in the case to the Suprer:ie Court of Jus tioe ot ~ 
Netherlands East Indies, and this sha.11 then proceed to act as pr-'1-
in the preceding article. 
(3) Paragraphs 9 and 10 of the preceding article both o.pply equaJ.13 ~ 

Article 88. 

( 1) The exeouti.cm of the sentence shall be done by or by order ot tho 
prosecutor whose duty it will be to see t hat t he l e t ter of the ~ 
is strioktly ndher ed to. 
(2) To this end the s ecretary of the oourt-n..'U"ti ul shnll send the 
prosecutor an extract of t he j udgment c onto.inin~ the name , surnarno, plSOQ 
of bir~, age,military chorge and r egis t e r ed number of the accuae~, lhQ 

decision o.rriyed ~t-

i · --
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decision nITived o.t by the court-r.iartial, date on which the dooieion 
was made, names of the judges giving judfr.\ent s.nd day on which sentence 
was prcr.rulgated. 

SECOND PART. 

Chapter 9. 

On the c osts. 

Article 89. 

£ Deals with o os ts J 
SF.COND PART. 

Chapter 10. 

On the aid to be granted in the execu~on ot ael'.'teMM • 
deoisions and pay -. ~B • 

Article 90. 

L Deo.la with the above. J 
mIRD PART. 

On field general -C-0\.ll"~o.l,. 

Article 91. 

In time of w~ the Governor-General con o.ppoint one or more field 
general courts-martial, or he mo.y charge the oorrr.ianding o.tfi.oer-.to •e 
euch an appointment, either f or the duration of' the wu or Aor a oerto.Ln 
length of time., or whenever the needs of the aervice may •o.ll tor the 
same. Such a court-martial co.n also be appointed outs1A,e --th.a ilemtory 
of the Netl:lerlands East Indies in time of war. 

Article 92. 

These oourte-rnartial shall consist of three mllmbera, the president. 
included, o.ll officers. 

Article 93. 

The president must alwo.ys be a s enior officer. 

Article 94. 

( 1 ) The president and members of t he fi1M ~~ire~~o~~~I 
to the l\.IT.\Y corps, or from the general stn.ff or other corps belonging to 
the anny, if the duties of the army corps do not permit of the re4uj,~;e 
nur,1ber of officers for the court-1-;iartial be ing wi thdro.wn t'ror,1 active 
s ervice with the c orps. 
(2) Article 15 applies equally her e. 

Articles 95 and 96. 

L Deal vi th the seo.t of t he fi eld general courts-mnrtial.J 

Article 97. 

Tha t l o.id dcmn in t his procedure f or ordinory courts-martial 1a 

equally a:pPlioAble-
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equally a.pplica '1l e t o fi eld gener al courts-martial W1lcss otherwise 
laid down i n this part 11nd i n so fo.r as it i s i n accordo.nce w:i. th what 
has been• decreed in this p art. 

Articles 98 - 1 C'O. 

[" Deal with the 11ppointment of prosecutors etc . J 
Article 101·. 

Before t hey c an be ex ecuted all sent ences pr onounced by the fi eld 
general c ourt-martial shall be pr esent e t o the c ommanding general · -.. . - ~· 

-. · . . •.=: -: . ' in order t o obtain a fi at of axecution. 

Article 102. 

( 1) As s oon M the fiat ,·of execution mentioned in the previous article 
·has been granted, sentenc.es passed by the field general courti,-martial 
shall be promulga ted a:r:id, a ttention being paid to that laid down in 
article 87, put into ef fect. 
(2) If in time of war contact with the Govemor~eneral is completely 
cut off and the comraanding general c onsiders the carrying out of a 
sentence where the death penalty has been i~os ed t o be irr!Perative, this 
may be proceeded wi. th v.ri thout the Governor-General having had the 
0pportuni ty of showing cler,1enoy~ 

Article 103. 

The original s ente rce with all the documents bel onging to them shall 
neverthel ess be s ent t o the Suprer,,c Military Court of Justice as soon 
as possible so tha t they may b e kept in the r ecord-of f ice of the same. 

Article 104-

( 1) If the c ·orrananding general has r easons f or not 8,Tllnting the fia t 
of execution of a sentenc e passed by the court-mo.rtial, he shall inform 
the court-martial of his obj ection t o the said Mntence s o that it may 
consider the r.1at ter furth er 11nd, s hould it agree, alt er the sentenc e 
aoc.orclingly. 
(2) In cas e the court-martial decidha tho.t it rnust uphold the sentence 
as po.seed the canma.nding general !ilD.Y suspend its execution on his own 
responsibility, but he must bring this fact t o . the a ttention of the 
Governor-Generlll o.s quickly o.s possibl e . 
(3) In the event Of the Governor -Generlll judging t hat the senteree ought 
to be carried out he shall r e turn it t o the c o1ru ,ianding general with 
orders to provide it wi th his fi a t of execution. If on the other hand he 
also shall ob j ec t, or if the c 11se s eems to him 11 doubtful one , he shall 

.. ~e,nd the s entence with the documents of the trial t o the Supreme Military 
Court of Justice which shall deal with the matter and pronounce on it 
as it thinks fit. 

Article 105. 

It shall be the obligati on of the fi el d general c ourts-martial t o 
see tha t the f i el d generlll prosecutor c urries out his duti es in a proper 
fashion and should he prove t o be lacking in this r espect t o bring the 
fact t o the notic e of t ht: c or.rr, anding general o.s speedily as possible. 
It will be the duty ·of the l atter t o r eport the same o.t once t o the 
Governor-Gener al v,ho will pr oc eed t o t ake aui. t abl e rne11Sures. 

FOURTI-I PART. 

.. 

On t cnwcr ary c ourts-mrtial-
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On tempor ary c ourt s -martial. 

Artie] e 106. 

( 1) The cornmanding officer can appoi nt a temporary court-tlartieJ. in ez,y 
territory where a sta t e of s i ege ha s been decl~~<L This shall consist 
of three off icers under is c o,1 and including the ' president who nust be 
a s enior off icer if p ossi bl e . Such a. court-martial can also bo appointed 
in time of war outside Ne therl ands East Indi es territory by a military 
authority er:~ ower ed t o do s o by the an ,zy- c or.1rnander. 
(2) Article 15 applie s her e equally. 

Ar t icle 107. 

( 1) He shall also appoint s omeone t o carr y out the functions of prosoo,,ator 
and if possible a lawyer shall be sel ected for this purpose. The 
prosecutor shall if necessary be assisted by one or more deputy 
prosecutors who shall exercise t hei r powers W1der his responsibility 
and be appointed in the same v1 y as h e. 
( 2) Should there be no officer · o.r nont--cor,,;·,tl.ssioned offioer eui table to be 
appointed by the commanding of fi c er c.s secretary t}1e prosecutor shall 
act in this capacity also. A c or;_)orC.::. does not cou'e under the term non. 
comr,1issioned officer nenti oned L thi s paragraph. 

Article 108. 
if possible 

The cCl711;ia.nding officer shaH , ir:inediatelt,"" inform the GovoornOIW 
General and the Supreme Mili ':.a=y Court of Justice of thie appoin1ment. 

Artic l e:::. 109 - 114. 

L Give similar provisions f ar t"T'lpo:rary courts-raartial aa laid dorm 
in articles 91 - 108 for fi el d g !.e:::-al courts-martial J 

. r-
4-

FU .~'i P_RT. 

On prosecutors and secre taries at t ached. to 
military c ourt s - n artial • 

Articles 114 - 117. 

L Deal vii th appointnents and duties of the above. J 
Articl e 11 8, 

The prosev1ttors, under t 1:.e gener al supervision of the Attorno;y• 
General together with t hat of t ,rn c . 71anding officer in the military 
ccizlnand in which the court-marh.o.1. i s set up and t."'le officer oaimandJ,ng 
the garrison of the residency ::.r.. v.~1ich it sits, shall supervise thoeo 
military penal establishments rrM.ch a r e to be found within their 
jurisdiction and see that de t ained persons and prisoners ar~ kept aato, 
properly treated and provide vri th vrha.t is necessary, and that the 
provost-segeant uts in .t.- ··ord'I:"'!' " ..,.,._:·;>-h the law. 

L The rest . of the articles d vr.L t h adr:dnistaative duties, oathe, otQ. J 
By order of t he i:., · eu .nant-Governor-General ot the 
Netherlands En--t .: :nc.ies , 
The acting .. 1 "' t f: er.et y to the Government, 

E. 0. - an Boe-tz elaer. 
Issued the 3rd Ausu.st 19~. 
The acting 1st Secre t ar y to the ~-o-.-e:-..· .. ent, 

E.O.van Boetzel n r. 
Index• 
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On tempor ary c our ts-martial. 

Article 106. 

(1) The oornnanding office~ can appoint a temporary oourt-tl8l'tial in any 
territory where a state of s i ege has been decl~.~d. This shall consist 
of three of · icers under his c on and including the · president who Jl1.18t be 
a senior off icer if possible. Such a court-martial can also be appointc,d 
in time of war outside Netherl nds East Indies territory by a mili ta.ry 
authority er,tpowered t o do s o by the a.n,i.y c or.unander. 
(2) Article 15 applie s her e e~ually. 

Article 107. 

( 1) He shall also appoint someone to carr y out the functions of prO&OO\ltor 
and if possible a lawyer shall be sel ected for this purpose. The 
prosecutor shall if necessary be assisted by one or more deputy 
prosecutors who shall exercise their powers under his responsibility 
and be appointed in the sa.i-:ie vr y as he. 
( 2) Should there be no officer · o non\:"norn.·,tl.ssioned officer eui table to bo 
appointed by the commanding of fic er r.s secretary t :-1e prosecutor shall 
act in this capacity al.so. A cor:,orc2. does not coue Wlder the ten;i non. 
com.·aissioned officer r.1entioned L t hi s paragraph. 

Ar ticle 108. 
if possible 

The c oou,iand.ing officer sho.11 , ir:ir:iedia telf;" inform the Govoernorw 
General and the Supreme Mili ':a!'y Court of Justice of this appointment. 

Artic l e::, 109 - 114. 

L Give sirailar provisions f OT t ~T"!pO!'ary courts-raartial as laid dorm 
in articles 91 - 108 for fi eld ge!_e::.~a1 courts-martial J 

FU \·. P_'IRT. 

On prosecutors and secretaries attached to 
military c ourts-nartial. 

Articles 114 - 117. 

£ Deal vii th appointnents and d1 ties of the above. J 
Article 118, 

The prose~1ltors, under t '-'.e g neral supervision of the Attorney• 
General t ogether with t hat of t he c r:1nanding officer in the military 
ccizlnand in which the court-marti.n.l i s set up and fae officer oomnand,ing 
the garrison of the residency ::.r ,:1ic 1 it sits, shall supervise thoeo 
military penal establishments r,h:.;.ch ore to be found wi +.bin their 
jurisdiction and aee that detai ned persons and prisonets ar~ kept aato, 
properly treated and provide wi th vrhat is necessary, and that the 
provost-segeant uts in t.::: .;;r..rd.c'.".l"A '.r::·:_';h the law. 

L The rest . of the articles de \': t h adr.d.nistnative dutiea, oat.ha, otQ. J 
By order of t he T.iLeut enant-Governor-General ot the 
Netherlands Eo.-t :·:n · es , 
The acting> 1st "1 cr..etary to the Government, 

E. 0. -;a;1 Boe4-zelaer. 
Issued 1,he 3rd Ausust 19/#5, 
The acting 1st Secretary t ote '-O"~er . ent, 

E.O.van Boetzela r. 
Index-

•• 
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"' U N (T B D N A T I C ~ S 1f A R Cl R I K :B S C O K K I S ~ I O B. 

PROGRESS RIPORr OF W.n.R CRIMES TRIALs FH01l D.lTA AVAIUBLE ON KARaf 1S'l1 1948. 
. / 

I 

BUBOPE: Ccr.mtries whose reports comprise •Cnses tried Accuaed involved Death Iq>riaor>nwnt. 
wt>.r 'lru.ina.16 only. 

·JrJ.;;ed ~ tntes: USFET~ 489 -1.,672 426 990 
USMET 

l3ritai.n: BAOR 274 909 214 437 
00' & BTA . 

Frrulce: 117 427 151 234-

Gt-ee'le: 6 11 3 7 

/Jt. .. herlanls: 2 2 2 - . 
Norway: 74 74 18 48 

Po11w.l: - 296 75 173 

YUc:,.:>slavia: 5 79 63 16 

TOTJJ,: - 3.,470 952 1,905 

EU1lOI: '• ..... Country whose report shows war 
crimlnr>.ls & co1 laborators oombilled: 

Czt.Oboslovalia: - 18,496 362 13.,969 

7" m &LJr: 
U.l:' ted States: 202 574 140 380 

lirit....in: 388 1.143 305 718 

1.us-f:"'."al.il. : 259 769 138 397 

Netherlands F.ast Irldies, 175 308 102 199 

. 
TOTAL: 1.024 2,794 685 1,694 

' -NOi& 
L ' In the statistical report for lnst ilDnth sc. 121) tho figure for the aooused. involved {Europe) 

..._ 3,1+10.J 

MISC. 125. , 

Me.rch 22nd., 1 948. 

Acquitted. Remarks. 

256 as at 1. 3. 48. 

258 as at 1. 3. 48. 

42 as at 1. 2. 48. 

1 as at 1. 6. 47. 

- as at 1. 3. 48. 

8 as at 1. 3. 48. 

48 as at 1. 1 • 48. 

- as at 1. 5. 47. 

613 

4,165 asat1.11.46. 

54 -as at 2. 5. 47. 

120 as at 1. J. 48. 

231+ as at 1. 3• 48. 

7 as at 1 • 3. 48 • 

415 

should have been 3,270 ~ 

-

-~ 
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(i ) ., 
Bllrly Attempto t o limit .. ne r i el t 

of war. 

1 . 'l'hu Fl· .c c of '1: r in Inte rnatlona l L1.w. .. 

'.l'h1..: idea oi' he •lirnin 'lt · on of ;·r.:i.r · .., a r, e"ns of' t hE; 

C<.: ttlE,Knt o. intcr - s t -te is u cs, ·n to a oer t ·in extent o f 

incluc,inr t h._ l ni..; :. c:? l;iing f ·in t >Tc s~; ive ".''.lr amen[ the off<..:' nccs f or 

1:hich .:he r _,.;pon"ib J_e St :t cs ~1i1ould be he l d lia ble.: ca n be tra c ed 

back to ~nci0nt tineo , Tr.o CE; nturic:s-lonr ev l opme nt ( 1 ) r esult ed, 

gcnL-:rally spe'lkinr , in the formub.t ion of t -;o Mut ua lly i ncons i s t ent 

clootrin1:1e: t h~ first , nronolo, ic · lly e· r l iL.r , r1hic h d i f fer ntia t cd 

b it ,ecn ju~t a.nd un junt 1 .. "'1.r-· ,1.nd a i . (:;d :1.-c ,,st l ishin t he right and 

du y o · Stntcs t o pu nis11 thl- ini i t ion of t he:: l · t t r , as ·.-:e l l · · cr im1..: 

inoi donta l to t I · Ha r ; the: ~,ec ond , rihi Jh procb.i med z.n ab olut e 

sovereignty of Stat us and c onse; quently '1. 'r uvdom from puni s hme:nt of 

ind i vidu ctl ..; reciion..,ib L.., i'or o flonce c oi i tt0d in the 11'.lJTIU of the; 

Sta t e in cunn1.ction wi h l a unchi n ;r '1.n conduct i ng tht.. rrar . (2) 
Th 

con rov0r,,i'..J. i ::;su _, b1. ,.-.-"'en the :;'"' do t r ines produc e a ki nd of 

com o,is.., : on th one: ilf.ncl th r i ght to i ni tin.t -
r✓ar r;n.s gene r a lly 

a c e ~ tL.d ,J. ,-; one of the r i r:ht~1 of thr.1 sOvt.;r~ign St e t cs ; on t he ot or , 

t he princi· >k ·. ·a:., a op t ed rr.;cot_;11isin ,; th ri ht to puni s h c r i mes 

o itted lurin r· 

(1) Th oc tinrt..; of : Pl ~t o, Vol . V, S . Au 8tin : St . Tho s of 
Aq im.'" ; ·.i:lcl iavdli (1469- 1527); I1 Princi pe ; Fr . Vic tor i a (1526-
1546) , De iurc Belli Hi u.no:cw:t i n ba r 'aros ; ]'r , 'u 1r z (1548- 1617) , 
Disputationes; A. Gc. ntili 1552- 1 08 , De, i ur Belli ; Grot iu~ (1583-
1645), De iurc belli · p 1c i ~; ; S; r uffflnc 0rf · (1632-1694) , De iure 
n'..l.turE...e et TE-ntiurn · E. V',t d , L e: dr.o i t di.-,s ren (1758) . 

( 2) Th,. Pv:.. .._ Tr0·.i.tic,s of Utrt..; h (1713) , of qui erauo (17~8), and 
of P·•ris (1763), cont 'lin t.;xpli iL provision.:.: "-'-, rcling a e t y f or 
re ri:: o .:; . •ho ·" con.;;idt.;r '-' tou:ty · _s ,,.·,r cri:.1in:... ls . 
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Accordin t;:l y , the in"titution of 1.• nr f ulfi lled in• Inte rno.tiona l 

LaH t \vo contradictory function'' . I n t he absenc~ of a n i ntern tiona l 

or a n f or t,; nforcing t hE: l a\-, , r:r.1.r ua.s a. 1 can ., of self-help for givi ng 

cf t..ct t o cla ims b,. scd, or all eg ·d to bl; b:isc,d on Int e rno.tional 

LD.w. Thi" c oncept ion of rr r ;·ns intimo.t e ly connect ed ·.ri th th , 

diff ·renti tion b0t ··;ec n jus t a nd unju ·t Har s . At t he s ame t ime, 

hor,ever , t hi s diffc ent i n.t i on ·,TP.s c L.:arly r e jeoted in the conception 

of \T r n r-t l egally r e cogni sed in::; trurnent for cha.ll tnging and changing 

right s b '.l~ed on t -hc exi s tin6 s t o. t e 01' Inte r na t iona l La·,,. In the 

absence of .'ln i nterna t i o na l 1 - gislatu r e: n .... r fulfilled the function of 

adapting the l aw to cha nged conditions , More over, var \·1n.s r e cog-

ni sed " s a l <-gally admi ssible i ns t r ument for a tta cki ng a nd a ltering 

exi s ting r i ghts of St a t es independently of t he ob j e ctiv 0 me rits of 

t he a ttempted oho.ngo , 1nd Int E; rno.t iona l Lan did not consider as 

ille a l a, ., r n.dmit"tcdly waged for purposes of gaining political or 

oth r odva ntn.ecs . It r e j e cted, to that ext ent, the distinction 

bc h ,ecn jus t a nd unjus t r:ar which was in l aw a na tura l function of 

the St t and ~ prer og• tive of i t s uncontrolled sovc r ~ignty. (f) 

2. The Hague Conventions . 

Th -: Ha e Conf r -nces of 1899 '' nd 1907 a nd the movement 

for th ·, pa cif ic se ttlement o f i nt e rn tiona l disputes ma rked the . 
b t:ginning of the · tte pt s to limit the right of vr r both as o.n 

instrument of larr rnd o.s a 1€, a lly 1 ,.co ni scd I eans of chn.n ng 

l egal r i ght s . 

The cont ractin g p~70~s of H gue Conve ntion No. I of 

1907 (2) grce , i n Ar t icL::J 9, t hat in th co.se of disputus a rising 

(1) 0 0 Opp-.:n .t.:11. , lit. cit., p . 145. 

(~2) Conve · i o n for th 
Ond. ·~ 4175 , l 914. 

a cific Settl..;m(mt of I nt 1;; r n-'.lt i onnl Di sput s 
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• 
out of iff,, rcnc0s of pinion on p int~.; of f o.ct a nd invol vin 

neither honou · nor vita l i nterest s , which the p2,r t ies c ould not 

sett l e by i _ l o·n.:.,ti n o_·uti·:tion :. , he y should , s o f a r as cir­

cu.ms t n.nceo '.'..llo··:, .i. ..;t itut0 ' '11 Int '-r ,'..tionn.l Co i s ·ion o ' 

Ing_uiry t o e l uci ":.tt. t l L f a ,. un ..,rly inf! the diffl,r1;;nc by 

impurtin. l n nd cons c ivntious invustigatio • The j uty of such n 

Co , 1i :=-.;i01 i r to investigat e: tht:: cir c um,. t ancos of t c C£.s0 , a nd 

i "" S U ·' c. re· ar t "limit d t o o. finding of f a ct" wh ich in to ..,- a y can 

h· ,v0 11 th, chrtr o.cter of c.n Arbitra l A:.'ard "; t he l a rtiG entirely 

fr.:: a s to th , e ffect t o be gi vt!n to · t s i'indin~ (Ar i clE: 35). 

'l'h ·· s i.:: s t ipul".tions r , s till in force c1 s betveen the: parties to 

t l t: Conv~ntion, "nd h cvv o.l .w be, .., n u s e n s a mo 1 in dr -f t in 

so - of t ho:: re;cont concili · .. tiun t 0ntios . 

Th~ Sec ond H~ o Confer nee a l so agre ed upon Conve ntion 

I o . III . h:c l tive t o the Opening of Hostilities . In A:bt i clc I 

of t hi s Crnv 1tion "Th~ Contr ":.cting Powers r ecogni s0 t ho.t 

nost ilit.i.v. ; ~t , ,cen them must not c on c nce ,7i thout '.l pr0vious nnd 

I 

explicit ' ·· .. ning , in the fan of t: ith r a decl uro.tion of ~, r , 

giv i ng reason"" , or of an ultimatum ·..rith ~ conditiono. l d ecla r a tion 

of Wa r "• T 1L Con ention had ri. cl •nr l y ·1i mit1.:d s cope . The 

f i lure to ob erv e i t f p ovisions do0 s n ot r end(, r ·,; • r ilL.::ga l; 

n0ith0r do ... s i t t:1k ... e.:Hi.y f'r o1 t1v ho ~tiliti6s thus c omme:; ncvd the 

chara cter of \/ar . The w •.lu.., f hi • Convct t i on has suffc; r ed 

uch d i minution in, s uch a - r TIU! bi...r of t t o <•, int nt upon 
· · the fo-rmal ~·•;"0-',r .1.nov uf •~l r0.:'.c l: 0f tlksc c)blito.tio ns h..'.!.Vt:: 

avoidin tl r/ practice of ope:nin r hostilities , indi t ingui st Rble adopt ecl 

from ,..-nr likc. aper tion , · ithout · otua lly dc::c l c..ring wt r . ( 1 ) Thu s , 

th"' , a r · of Ita ly with Aby.., iniu in 1935 , of J 'P"n ·.T.i.th Chine. in 

1937, of c .., rm1ny wi t h Pol 1.nd in 19.59 , of u ., "' iu with Fi n · nd in 

the s:' e yc. r , £tnd of J •,p ·:m , · tr th" Uni i.:,; ' t t G ·· ·i n 191+1, opo::m:d 

( 1) "'co Oppe,nhd1 , lit . cit ., p , 236 . 
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,-,ithout any forma l d cl rDi:ion of w.r. 

At thts same t imo o. more direct a ttempt rm.s made to limit 

the right of war by Hague Conve nt ion No, II ( 1 ) Thi s Convontion 

was a gre d upon with the intei:.. 1 .:.on of pr ventin a rmed c onflicts 

be t ween ,ions origin, t ing in n pecunia ry dispute resp~cting con­

tra ct debts claimE:d fron the Gov rn .,.., nt of on country by the Govern-

ment of ~noth r a s du to it s sub j ect s or citizens. ( 2) Subjeot to 

certa in exceptions, Article 1 of the Conv0ntion prohibited recourse 

to a rmed force as o. l egal r emedy for enforcing obli gations in respect 

of contracts of that no.ture. 

A similnr attempt at the l ~gal limito.tions or prohibitions 

of recourse to war is evidenced by Ho gue Conventions V and XIII. (3) 

The incident s which occurred dur ing the South African ond Russo­

J apo.nese War s gave occasion for the Second Hague Conference of 1907 to 

bring the question of neutrw.i ty within the r o.nge of its delibera­

tions; Article 1 of t~ Convention declares that the t1:;rri tory 

of neutra l P0 wcrs i s inviolablE: , When spsJifying the rights and 

duties of th neutra l Pow1:ff s .. nd of belligerent s (Articles 2-4) the 

contracting Pa rtit: s a lso provided that u .neutro.l Power must not 

allO\v any , the acts contra ry to the stc.tus of neutrality a nd e num­

erated in Articl es 2-4, to occur on it s t erritory, (4) out agreed 

at the same time that the f act of a n\,utral Pover r e si s ting, even 

by force, a ttempts to viola te its neut r a lity cnnnot b · regarded as 

a hostile act (Article 10). 

(1) Convention Respecting thu Liroit a tion of the hll1Pl oymcnt of Force 
for the R~covery of Cont r act Debt s ,C'aad~ 4175, 1914. 

(2) Se t he Preamble to the Convention . 

(3) Conv ntion V r e pect ing t he Ris;hts a nd Dut i s of Neut ral 
Powers an P rsons in \7 r on IA , Cmd.. L,.175, 1914. 

Conv nt ion XIII r espectin~ t ho Ri ght s a nd duti 
Po,, rs i u M ri t i m . /o..r , ibid 

(4) So Ar ti l e 5 of H~gue Co v ·ntion v. 

of Ncutt 1 
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M'Jr <.;OVvr , SOP.'\l, of tht. b ov t:; H u Convent ion~ n. r v1.,; d upon t 

t hi s Con .._, ·1.,;. c c. , ~-l thou~ t h y o not d ir..::.::tly concern neut r a l po,,·,o r., , 

h".d. bvvn of c::r · .t ir. ort1.ncL to 1, h..:r: , , nd t o t he qul, .,t ion of t h ' 

• lii. it·-tion of conducting ,-r1.r . Thus Conv..,nt ion VII , rul.n.t i v e to the 

Conv...,r sio of .. :erclunt - shipn i nto ."h r ships , indirl,ctly concerns ncutr 1 

tr- c 2.s \". 11 ·. Conv..., ntion VIII. r •~l r-.t ivu t o thv L.1.yin · of 1\ut o · tic 

Sub;:' ..rin'-' Cont a ct , · nc.:s , o.nd Con c.ntion XI . r ul.-.ct ive t o c e rt in 

R...,~ t ri tion on ihe Ext:rci u of t i J ht of C p tun . By Convention 

XI I . t e Com· ·r une 'L ,rc;e;d upon thb est 1.blishn,.mt of ::n Int erno.tionnl 

Prizu Court to orv ~ n. Court of App.;nl f r o:n deci s ions of th0 Prize 

Co t of e ither bLlli cre nt ·,.- ich c one r ned the int ur8"t.., of n eutr a l 

Po· . .-crs or tht.-ir subj C; ct s . 

3. 

.n f urth . .:r ntt-.1. p t t o intr oducL: n ch'- ck on the right of H::J.r 

·:w.s □::i.de by th..., so- cnlL.,d "l3ry, n Trv:,t i ·· s 11 , ·.1 ich imposed upon the 

p~rtiL ... thL cluty m t t o b l.;gin ostilitic: s prior · to th r port of · the 

P rrrnmmt Oo .. .i. i s.., i ons of'. Inqu iry. Th,c;s Co ·, , i s s i ons , 11hich "re 

diff r'- t f r r., t 1" Intcr n1.tion " l C .. i ssi ons e nvis'\gcd y H'-'gu 

Conv ntion I , ·.:L:n .. con stituted to d -r 1 1:rith d ifft:Jrtmccs b l:t\·rccn th 

Uni tt:d St 1.t ..., s of Ar.i0ric· nnd 1., gr or: t nw, bcr of ot her St:tt t:: 8 by the 

ri<..s of so-c,1.ll.,:d Bry n Af bitr" .tion 'rre 'ltil . .., i s ncd in ·,·hshin ton 

in 19ll+. The o trv[ttiu s ·.1c.r0 not o.11 i 0ntical, but h:.d thc follor:-

ing fvcturv s in cor.i: 1on : 

The contrn.ctin£ P:i.rth, ., {_;r0Ld t o ref er al l d i spuh:s 

\7hi ch lipl or ·• tic net hods hr:. f ::i.i LJd t o ::d ju:; t , to ~ Pl, r li 'ln t::n t Inte r ­

m tlonr:.l Ccr u.ti '._, ion for inv1..; s ti '-'· tion l'.nd rl:port, '.lnd thuy ~gr eed 
. . . 

not t o b(; i·i l ostiliti.., s b1.. f or ... t hL rLport ··;is ub1. i t t 0cl. Tht: r0p or t 

h nd to bi.. co,npl..: t cd •::i t on on y1.;, r , unl e ss thc.. p , rt i '-s lir:iit ..:d o r 

ext ... ndt. cl th,, tir.1e:: by nut ·al , ._.r v.., en • Th'-' p··.rtk s , h:.vin1:., rue ivcd 

the n:po t , '.fer ... n.t libLrt y t o t ~.kv <·uc h ~~cti on r "' t he,; y t:1i {' ht think 

f it. 

. ost 01 t ·SL t r'- .tit- · ..., r t ill in op<,. tion, ·1nd i n 1928-

1929 l L Unit..., ,., '.t...,s conc lucl'-d 
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The poin·c;.,, in which th y 1n~rk .-:>.n "dvc:nce;; upon th · provi i ons of 

Hc.gu ConJ.0ntion I C ' n be summ..'lris d o.~ f oll o-.:r s : f ir st , th. t the re is 

no exclusion of d i sputes Flf f C=ct in r,; honour -,nd vit r,l inh,rest · ; 

s condly, thD. t the Po 1,n.nent Co1.u i s ions of J.n ui ry ore: cons tituted 

in ndvunc t: ,nd ·e ''-V".i l 'lbl -✓h n di ..,putes ·,rise , \l'hcroP.s t c Int t:r­

n:,t i on.'.ll Cortl . i s i ons und1:.r the EF,[,'llE: Conventi 'n ar c constituted ~ ~ 

\"then r , qui r 1.;d ; rnd t 1ir dly, th[lt t c pr i nciplE: of the i:lOr -tori um 

c.pp -a.r s in the und..:r t king not t o r sort to hos tilitie s b~f or the 

publicntion o f the report. 
(1) 

It i s quite cl0:1r tlrLt t e ··e attempt s to limit the: right of 

vrnr ns an -i n · trwnent of the l e.,-; v ·re mi:.inl y procedura l, •.tnd that the 

Hague Conv1.;ntions a nd th'-' "Bryt'.n Trc ties " t ook for granted t he l egality 

of 1 ro..r; but fr or:i motivus both of hm:t"nit rir-.nisn a nd 1 utua l prudence, 

they went s o f a r i n the direction of limiting th,:: m ·,thod s of opening 

host i lit i e s ct.nd conducting war (2), a s t o be the: · s i gnpos t s on the road 

towards c. gr o.,ing conviction tha t age:ressive ,·,ur mu s t one day be 

abolis hed. (3) 

A furth r , though unsuccessful, s t ep in thi s direction was 

to.ken by th Co1:1:1ission of Fifte c.: n o.ppointed by tht.. Pre lip innry Pea ce 

Confer ence t t h end of tho::, Fi r t 'iforld ;V, r in 1919. 

( ii) Reoamlfttidnt ionti ct' tbe Comnissi on 
of Fifteen. 

Resnonsibility of the ;, thors of t he: Fi rst '."{or l d .:, r . 

The Cor.r.iissi on of Fift0en , ".ft vr h l vi.ng OX!;l.mined a numbur of 

(1) See Oppenh im, lit.cit. p . 16. 

(2) As a lrc'ldy cit e "Ca r o .-,,.s t :..'..ken in Hu.,, ue Convention (IV) 
t o provid - th: t 'until or.., 001.plt.. te cod 0 of l D.ws of ·,; r ho.. s b een issued, 
t h high contra ctin .., ;irt ies u.ee11 i t 0xp diLnt t o doclnr that, in c 11 es 
not include:d in the Rc[Ul1.t ion ".dopk by t her , th · inhr.bit 3.nt nd the 
bt1 l lig rents r um: i n und1.::r t h.:: rot.., ction and th l'Ulv of t;h .... princ ipl o;;s 
of thtl l iJ.w of no.tions , ' .s t h'-Y vsult fro. t 1L u <• [~~es ,_ :.: t ·t l i she d among 
civilised p op l ·s , fro . the: l e. s of hw: ".nity, ~-n the dic t at 1.:;'-' of the 
public c ons c ienc1:.: 1 ". 

(3) S e he l clon Glu ck, ThL N111·01, b .... rk:: Tri. 1 , nd ;,~1gros ive Viar , the 
Harv rd L.'.'.w Hevi..,,,1, Vol . LIX, No. 3, 1946, p . ~-89. 
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offici ::u oc ,1.;nt s r" l •.+i, · t il, or i i:; i n of thE. First ·:or l r '?.r , c.nd 

t o the viol.:: tion" of m.:ut1",lit y r:.nd of fr ont i0r s v,h.i. ch a ccomp J.n i-:.d its 

incc.ptio , d-:; t eri. i n •d tlrt th<: rcspon i bili t y for it l ay wholly upon 

t he.: POiter::, v1hich decl r cl m,r in pur$u·:ncc: of ('. po licy of a r ess ion, 

th1:: on el'.lJ, · t of •;: .i ch go.ve; t the oririn 0f th:1t r::.cr t c ch:: r ac t r 

of -:.. d·,r k onspiracy <,goi n t he P<- " ce of l:.urope , 

Thiu responsibility r c.E t ud fis t 0 1 rmany ~nd j u striu , 

se c ondl y on Turkey ,, n Bulgar ia. Thu responsibility \-r.n ,.- de all the 

gr o.v r by rec.son of th , vi ol nt ion y G6r me, ny o.nd Austriu of tho neut• 

r <> l ity of Bel iuro o.nd Luxer.1bour i:;, uhi ch t he y themsel ves had ua r a nt eed, 

I t ,·; .. . s incr ,,,._~ 1.;d, \·.rith r cc:" r t o both Franc e and Serbia , by t he violo.­

tion of the i r frontiers b~for e the decla r a tion of var, (1 ) 

..f ·er aving r c orded J.11 the r l evo.nt vent J r~l ating to 

the outbr.~d :: o f t he wa r the Comr.1i · i on c;i.me t o the f ol l owi nt: conclus ions: 

.A . · t o t he prem..., i t ~tion of th · war • 

(a) by t he Centra l Powers t og th r 

with t he i Al i'- .; , Tur ke y "n Bu l c.r i :,, ~.nd \72. t he rusult of act s 

delibo r11.t e ly co, ittGd i n order t o mn.k0 it unavoidable ", 

(b) "Germn.ny, i n ~-t_:r .... c;....,r1c ,.ith 1-u ··tri o.- Hungary , deliber t ely 

w01·kE:,d t o <.:fc., 1.t a l l th · . o.ny concili ,t ory propos l s mad by t;he 

Ent cmte Po1.7ers r:i.nd t he::ir r e:pcat ed effort s t o a.voi d 'la r ", 

B, P s t o t e viol o.t i on of thL n :&J l iurn 
· md Luxemb ourg, 

(c) ''Tht n utrality of Gl f:;ium, J.r ntced by th~ Trc~ti~s of 

th 19th Apri l , 1839 , nd t ho.t of Lux . bourg, o.r nteed by the Treaty 

of t he . llt h l!Iq, 1867 , wer e d lib0r ot c l y viol o.t cd by Ge: rmany and 

Austri - Hun ., ry ". ( 2) 

2, The Problt:.:m of RE;tribution f or , c t s ·rhi ch provoked t l First ·:7orld 
War a nd acc o11 p .ni cd its I coption. 

The follo-..ring , er,; t ht.- v i c,\·1s xpr cssed by the Co1 . issi on on t hi s 

(1) " nd ( 2) S 0 , Viol ~tio s of t he L3.,.s c,nd Cus t , Report s of 
!. · jori ty 'lnd Dis scm t i n R .port .., of l,r.tc r ic:'3.n a nd J apan s e; embc:r s of the 
Co,. L i on on Rc.spons ibi litics , Conf•.; r.enc of Paris , 1919, C rncgi 
End 0\'./1. ·nt for Int1:;-:cn 1 ion 1 L '\Cv , P --ui hl vt o , 32, Ch 11t 1.,r I , 
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i t.;hly i r, por t "..nt ubj0ct: 

11Th0 pr0r:10di t r.tion of ' t , . - r of · -i: ,:rc::i sion di simul - tud unde r 

p ·O.coful prLtvncv , •beo ouddouly ckcl·~r...,d un 1,.;l' f".l r; 1.:, prct {.;xts , is con­

u ct wl icl the, public cons ci...,nc..., .r'cprov..., .. r,nd 1:hicll hi story rrill COll!ldarnn, 

but by rv1.son of thL >urc.ly opt i onal c h· .rn.ctur. of Lli0 Inst it t lons "-t Tho 

1 ..., i c.t i o ' n ..1•bit r· \tion) , · · r of . ·. ro sion rny not be, c ons iderL.d s 

o.n L,ct dir'"c tly c ontr~ry t o pO"' itivu l '.'.·.r, or on ,.-llich c o.n b1: su ccess -

ful ly br ou r t b<-for..., , . t ribun .l sue ~1. the C . i s ion i ::; r,uthori se:d t o 

con i du r u1 dc::r its 'l' t: r r.l~ of Ru Lr1.,nc i., . 

''Fu r thvr, '1.ny Lnquiry into t <- ..... ut t1 r::;hip ;:if th..., wo..r must, t o 

bl- -:xhc. u .,,tivt: , vxtcnd ov0r t:Vl-nt s t :·n t h.n.vv h".pp1;r ...,d clurins mo.ny Y<- O.r s in 

diff<Jri.-t t huro ..:an count ries , o.nd i: u st r .i st:: r.'. ny difficult ~md c or.ipl0x 

probl i.-1'1S ,.'hich :ii ·ht b0 . or e f itly i nvosti r".tvd by histori ·~ns o.nd s t ,, t cs­

. Ln t lnn by 'J. -t ribuna l nppro rir' tt: t o t hv t ri .1 of offend ·rs a...,.:::. inst t l-: 
The n<.:t:d of pr0miit ct i on i f r om t h i s p oint of view i mporto.nt. 

l m·, ::.nd cus t oms of Y1ar . / /iny t ribun· 1 o.ppropri ' t tc t o d00.l n it h t he: 

ot h1:: r off1.mce t o ',:11 i ch r<- f e r no(., isr:ic.dc r.i i ght hY d l y b 0 c.. good c ourt to 

discu ·s nnd dl- ::cl ecisi ve l y ·.ritl ~,uch ft subje ct e:. s th.._ ... ~ cnorshi p of th8 

'7" r . 'l'hu p r 00...,dings c,nd L ,cu s i ons , ch1.r ::.: ·s c.nd c ountc r - c . "-r ' 0 , if 

... doqu.'.1.t(.,ly c .. nd di..;p::c s i on'tt ...,ly c:x..::unini.-d , r.ii eht con sw.1 llltloh t ime , ;..nd tht: 

r usult n i [ ht c onc1.: ivnb l y c onfu "E: t hu si,:1J)L::r issul.-s into ·i1h i ch t h(;.; 

tribuno.l ·.-.,i ll b · clw.r g d t o unqui r u . ·n1il 1., t his prol on.svd inv(.,st i ga-

tion rrns proc cdin or. <- r.ritnt>s<•u s r::i : ·ht dis"cppc".r , thv rt-c ol l ·c t i on of 

oth0rs v:oul d b,Jc or.i - f o.int...,r '\nd l l.-SS tru st ·,ort hy, ofi\md.::rs ,.1i ght 

u sc ,c,_pe, , .:-.ncl hv 1: or a l u fact of t ~ .. r i l y i r:i. on1.,d puni s hr. i., t \/Ould b 

r.iuch l s S'clutn.ry tl ~n i f' puni s hm.,, t wure i nflict ,cl rhi l <- t he mc.r.tory 

of' th rrron l ·::, onL: · .. ·o.s • till frv s h ·,nd tht.J dc;mnnd f puni shment wo.s 

11· {1..; t 1 rvfor l- do not ·,cl vi _,<- th".t thl- net :; which provoked t hu vmr 

shou l d E: ch-' r[..:d '1.["ci ns t th1...ir ·•u 10rs • .. ncl 1 ·~cl.., t ht- sub jvct of pr o-

'"l' h, u c· .n bl- no doubt t h·. t thv inv:Y i cm of Lu.xcrnb our i:; by t he 

Gcrm".t s '.l[ ... 1 r..' viol · .tion of thl- Tr, 'l t y uf London f 1367, ' tn '1. l o t hn.t thL: 

inv'' . .,,ion o D .1 '1. Lu:1 ·, ," t · n viol·. tion Jf th.; Tri., •.til..,~' Ji' 18.5 9, 
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Trc tic s c url: nt:u t rn.lity for Luxe . bour ·md Bel e:i , , ~nd in thn. t . 
t erm ·;;-er0 inclutl -d fr ed or.i , j_ • upendence -" .. nd s c curi ty f ·· t h1..- popuL!.-

tion living in t hoso cou ntries , T t: y r,e:r v contr ct s □ de bub ,ecn the 

Hi gh Contr Ptcti l"1p _ rtit.: s t o thvn, '.ln i nvol v1:, m t oblige t ion which i 

r ·co . ist,d in int l;rnrtt i n~l l nv,. 

'ThG Tre '..1.t y f 1839 ·:,it h r .crd to B..,l ;1iur.i o. nd t int of 1867 

· ith r1;; g-" r d t o Lu x:t7"!1bou r ['. rmre d t: libt:ra t e ly violcl.t e d , not by some out ­

side Por;er , but by one of thl; very Por; rs whi ch h.acl under t c kf.:n not mer e ly 

t o r espect thvi:. n ·utro.lity , but t o c or:ipel i ts observa nce by , .. ny othe r 

Power ·,rhich mi t:l:t n.ttnc k it . ' he n1.: gl ct of i t s duty by the euarant or 

dds t o th"' gt\':1.Vi ty of t h'- f~, ilurv t o ful f il the underta king giv n, It 

was the tr~. s f or :.l:ltion of '1 sc-cur ity int o D. pt:ril, of ~ dcf 0nce into nn 

a t t ~ck, of o. prot e ction into a n ~s sault, It c onstitutes , mor,:;ov r , t he 

"b solute deniq.,l of t he indepundvnce of St a t vs t oo i fO D.k: t o interpose D. 

seriou s rcsis·w.nc.e, o.n as s ault upon the: life: f [' n·~.tion which resist s , 

a n a ssaul t t'. g.1111 n .. t it s VGry t:Xi"'tvn c whi l e , bvfor thv rt:.:si s tancc was 

made , the o. r es or , i n the i s'- of t empter , ffcred m~t crinl c mpe n?a -

tions in r eturn f or th0 sa crifice of onour . The, v iol c.tion of int1:1r-

nationa l l aw wa s t hu a n a ggr n.vation of t hc a tt ,, ck upon tht: indepen­

de nce of Sta t es which i s t he fundnment a.l pr incipl e of int 1:: rnationc.l 

r i ght. 

"And thus o. high- h::1.11ded outra ·" \-_rns c orru . i t t ed upon inte r ­

nc.tionnl engo. 1::ment s , de lib<J o.t&ly, and for ,... purpose '1hich ca nnot 

justify t hG c n uct of thos rrh wur...., r0 pon sib l e , 

"'rh..: Comr.ii ssion i s nuv l'.. rth0l ess of p inion t hnt no crimina l 

cho.r e ca n bE: . adu n.gninst tho r esp on s ib l e ut hor iti...., or in ividu.:i.l s 

(a nd not ably t 1- , ex- K.'.l. i er ) n tht; s 0ci11l h1.:ad Jf t h •su brc .chvs o f 

neutr::'..lity, ut the; ,, r vity of t h e [ r oss outr '\::;e: s up o thv 1 ~t,;r o f 

na.tions a ncl i nt0rna tiona l ['. od f :ci t i s such th·tt tho Con, i s sion t l inks 

the y houl d bu t he s ubj ect of '.1. f o.rmn.l c on 1.;mn~~t i on by th1, c onforunc e . 11 ( 1 ) 

(1) See RE;; ort s of t h1.; Cor. ms l on of Responsibilities , l it . cit., 
Ch:1.p t e r DI ( . ) 
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Tht.. C th1.. rd\:>n , 'lrrivcd ·tt t h _, f olloi:rin,· conclus i on 

( ) ,,..Ch\., ~.ct s ·.,·hi e br , h t ··.b t thL · . · r sh uld not bt.. chn r ged 

,-go.inst thv i r -. uthor..; or t.1 ". t: t he ...,ubj ct )f Pl'OCL:t-di n[. be;for tribunal. 

(b) "On th upEc: c i ·,l h_,'ld of t he br ,:nc ll-.:s of th-.: n0utra lity of 

Lux mbour£ 'lnd B .... l giur. , t hC; [ l"'.vity of t he; s1..; vutrq_:o s up n th6 principl e s 

• 

of th.: 1'1.,.- of n .ti ,ns "..TI upon int1.;rn:.tion'll ro f· ith i s s ch ti t thy 

shoul b e: n .d t.. th · sub j e ct of -: f0r□:--.l co dcr:m•.tion by the. Conf1.,.rcnc e . 

(c) "On th<: \ :i1olc., case; , i nc lur1in ~ both the: "' ct s d : ich b r ou ght 

a.bout the vrf.'.r '\nd t ho~;1.,. \/hich . ccor.1pnni0d it s i i c .... ption , p1.rticuL.rly th0 

viol !'..tion of th_t:: nuutrnli ty of Bul c iur:i und Luxcr:ibou r g, it rrould be r i ght 

for th P ·a.c t.: Con f ur cncc , in ,, r.".t t c r · unproc1.,.d1:mtcd, t o etdopt spec i a l 

1_,a ures , und ov .:::n t o creat e ,'.l .,,l)E- c i 2..l o r e,'.'..n in tJ·d r t o dvo.l ~s they 

deserve ,-,i th th ... 'lut or .., ;) f such ~1c t s . 

(d) "It i d_csir c,bl t.. th 'lt for t h '- futur e. pc;n'll s .... nctions should 

b e providE:d for s uch 

int0rn.'.ltiom.l l· .:w, ( 1 ) 

o.v0 outrn,.;vs D.JD. ins t thu ~h ,n1t.:nt nry pr inciples of 

3. The un'--'rim n R1:; t:rvf'. t iun s , 

Th 'il'-' r icn.n .._pr c. s ... nt :i.tivus , nhi l c. concurring in th conclu.:,ions 

of tht: Co . .1issi on quot ed --b ov0 ltndL. r A(') ·~n · (b), ~, nd in the p r ocess of 

• r t:nsonin by which the;y v.rer e r ,; cht;d ' tn l justifi c:d , b vliuv c:d howeve r t h,.'lt 

it r:".s n ot cmou r h t o s t a t or t o l 0l d ,-rith thu Coru is i on tha t 1 th war 

-,as pr medit '\tl::d by thv c _, ntra l Po,11..r"' ', th.."l t •Ger .. ny, i n ~ re mcmt with 

Au t rin.- Hun a ry, de libero.te l y rrorkv t o dc f ertt a ll thL: r.nny concili'n. t ory 

proposo.l s 'Ld by the: 1'ntvnt(, Po•.·er " .nd th~ir r1.,.pU' t1..d L: ffort s to o.v oid 

wo.r ', nnd t dc,cl,.r c thut thL. nc.utl·'lli ty o!' B .... l r iw. , [:'U~r ".nt e; ud by th"' 

Tr011.t of th0 19th of 11. ril , 1 39, md t h'lt of Luxvub our t:, _ 1.r,.,nt cJed by 

the Tr(:,~.ty of th ... llt of l,1•.y , 1°67, Yi r clc lib0r , .. t1.-ly violntt:d by Au stria.­

'l'h 'Y .;ere of ht: u in· on t 'l t hu s1.. · .c t should hove iJ.., n con-

d0mn~d in no uncc.rt .'.'..i n t t.r , ..., ' .n th· t t i ... i r 

h~l d up t o thC; .... x ... cr::t i on uf 1~n nki ncl. ( 2 ) 

( 1 ) s R1.,. or , . 
" ..; tht: Co, 11.1L ." i m of 1 us 

rpotra t or s hould h~v c b~0n 

CJnsi i l iti1.;s , l i t . cit ., Ch~pt e:r IV( 

(2) Vt. k'- arts 0 th,, Co:~ ·i s iu of ·'- ·;J,JnJ i i l itive , lit . cit ., ,.rm X II, 
S •cti I . n 

) 
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Th0, h:. 1..,ric n.n DeL., ,{at i on r,~s ::i.l s o i n t or ch r ec n i.ri th the 

vi ws xpr e:: -'"'J. , .:1nd st , t ed by t hu Comr.1ission i n th.: c onclu s i ons quoted 

bov: und "r sub- section 2 (n ) -nd (b) r nd r E"-r di n1-: th1.. u 0"" tion o f 

retributi on f or c.ctu ;·;hich prov okvd th0 wor l ' ·mr . Th'- ,. .cr ica ns 

n.ccc. t i ng C:D.ch of thoGv s t .'tt ei:1ents <'. ~ ·ound nd un'lnSHurabl c , wer e nevc r­

t 1. l e s una bl "' t o n: ~(; ,:ith th1.. thir d of th1.. conclusion , th.':..t und er 

2 (c), ,·rhich put fo~·ard thu proposal t o adopt G e Ci l'-1 nv , suros ::tnd to 

cree.t e f'. sp ci :1.l or gc.n i n ordor t o dc_l ;nth the: ut hor of t · cts 

Yhich br ou ght ctbout the n1r nd those whi c h a cco 1vni e:d i t s inception. 

The L,erica.ns bdfove:d th.::.t t h i s conclus ion (th,, t under 2 (c)) 

vm.s i n c ons ist .nt oat h wit h the r -a s oning ·,hi ch preceded it o.nd ,.-fith the 

fir st [ nd s E: c ond c nclus i ons (2(~), (b)). ~:h y ob s~rved t ha.t, if the 

act s i n quest i o 1 vrnrc crimina l in t he sc:nse, th:-.:.t the y vrerc punishable 

unde r 1 ..... ,., ,. ' they did not un ervtan ·:hy t ~ report should not o.dvi sc t ha.t 

thes a ct s be puni s hed i n accordance Hi th the t e r m., or the ln.i7, 

the ot h er ha nd, t l ure W::\ S no l .:.cYr m king the:m cr:Lr: ~s or uff' i xing o. 

If, on 

pennlty for t ho i r co ni ssion, t h0y rrerc: moral , not 11:;gul, crimE:s , and 

t he; AmE:ricnn Ropn:scntativos fc.iled ·i; o S(;C the c.dvi snbilit y er indeed 

the ::i.pproprin.tcmess of creating a spi:,cio.l organ t o de 1 vrith t ho nuthors 

of such net s . In ny event, t h~ or g n i n qu~stion s oul d not h~ve b6en 

a judicinl t ri buna l. ( 1) 

In or.de r t o me t the cvidE:nt desirc of the Cor. ·,1i ssi on t hat a 

specia l or a.n be cr0c.tc:d, the .Amer ica n Del i.:; e,at ion propos,1d that the 

Commi ssic n on .. csponsibilh fos s hou l d re com e nd t h, t <i. Corrrnissi on of 

Inquiry b ~ ·ta blished 11to c ons id r "e nera l l y t h..:: _re h tiv1.: culpnbili t y 

of th nutho1"'' of t h~ '.vnr ". 

ndopt t hi s pr, ~.1osa.L. 

Tho Co1 mission, hor,0v0r , f :ti l vd t o 

Witt, the fourth cmd fin :-1.l conclu i on u h "i.ch d<.. c lnr ccl it t o be 

, 
"desir nbl u t h.~t f or t he: future pcm l s~mct ion., hcu1d b1.. providc::d ", the 

t he .hmcr icrtn ·pr•;., ent"t iv<., s f o~nd thc:n Llvcs t o bv ih sub i:.t nntia l 

nccord . 'l'ho - bc li1.. ved th ..1.t n.n, 
• 1 ,, t · on -oinr t o ':," r 'l. s sumws n grr:iv 

r esponsib i l ity. ~nd thnt "n 1rti n 1..,n ,:-.e,inr in n Yro.r of [,fJ C sion commit i; 

( 1) . S •e; Ht.: ·,rts uf t t Co i ~:.;io v Re, ~; 1,( sibilitiv.~, lit.cit., 
nnc. x II , S c .. ·i.on IV. 
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1. cr ime ". 'rhc:y 1Lld "t .".t th rn ... utr:-.lit y f ," tion S LUl b..: ub "ervcd, 

0 pccir.lly " tn it i :.; ,u .r 't t ,1nl by 1. tr t:'. t y tu :r 1ich th'- n-~tiom; viol a tine 

it :en , p1.rti 1.., s , 1.nd th: t t h, p li;· 1t1..,cl ·:orcl ~.n th,., r:ood f'l itl of l1'ctions 

s ould bu f 1.ithfully vb"ervvd in this a::· i n ·l. oth :c r c-.~pect s ". J.t th'1:! 

s.'l.me time , '' gi vcm the.. diff iculty of 0t crminin · 1hl,th0r 'en ct is i 

r n lity ne .Jf "· •. · LS i on or uf ..: f .. -mo , 1.nd r,iven ".l so the difficulty of 

fr'lming un!".l -r. c t i on ,., \ihLr u th ... con sc:qU1.., nC<.!"' 0 .rv so gr1,;:,.t or m y be so 

•r co.t ".:; t o b..: i nc:,lcul1.blc 11 , they he"' it·tted s t o the f r., sibili ty 0f t his 

conclusion, fron rrhich, h ,l::ver , the y ·,-,0 r c umrillin&~ f or mal l y to dissent. ( 2) 

(iii) Tho I'nris Pt;ace Conf~rqncEJ ._ • 

1. Th(:; V rsa illes 'l'rL. :-,ty a nd t h • K1i scr. 

It i s t o b..: r v •~1,1bcrocl t c.t thv Corrmis _, i un o f Fi f t oen , w ile 

neverthel ess n .co n,md,,d. th".t "it ,mulcl b i..; ri , ht f or thL Pvwc: Cunfc.rence , 

in o. m: ttLr so unpr e c cdcmtt.:tl t o ··.do:Jt sp ... c i .. l meo. ·ur o , 'Ln cv n to 

cre a t e:; n. spcci , 1 or,:·•n in or d c. .c to L ... l ::. t t; y dc:sorvE. ·,.-ith the:: authors 

of su ch ·tct s 11 , :.nr1 dc.;cl:lr (;(1 it t o be "do:.irab l c.. t t , for the future , 

p.::na. l sancti ons s 11ould (, r vi ..: for su ch ,"'r "--v t: outrD.f.'(.., r~ 0::-.. inst th e l e: 

0nt ry princi pl ..:s o.f i ntc.:rnn.ti,in·,l l rw, ". 

f,r ouncl th(; t bk of th..:: Po.ri s Pv· cc Confer n c<.: the controve r sy 

vras o.eain r n.i s1.,d ; hor:0v' , t h t.: , ut 1or s of t h · V 1.: r s r. i ll,rn 'I'rvtt y ovtrrull'-' 

the J.m.:: r i c -:i. _nd J ,::i.p~n S<c: obj c:cti Jns , '-'n<l -c.. c O(Tlb(.d t he pr incipl e t t thv 

H 11d of c.. St:~t J nr y b~ ,'.lr r- i c n -.. for ··n ,ff ..,nc .... '!.f!( i n t int .. rn 'ltiona. l l o." , 

na.mely, for th\.; breach of et tr1.:·~ ty, ;,ccor d in1·ly th0 Confer nee ap roved 

of nn o.ppropri te pr ovi i on ,.-,h · ch v :rn i.n., i..;rtc.:d in t h ,., p..,'!.cc Tr ·• ty o. s 

1~rticl 227 which rer:.ds ;,,,c f>llows: 

''J1h.., .lJ i<.;cl ·,nd 1..,soci' .t t:;d P-::>w0r" publicly ·rni_ Wilhelm 
11 uf fi he, f;oll - rr1 , f J r-:rly .., ri.nn J1npcr or , for 1. u r 
offLn c c, ·. -.ins L t , ,·11 .t i -Jn- •.l · 1 <:lity rtnd ti(; a nctity 
uf tr1,c~tiL" 0 

(1) Ibid., Pnnux II , •~ ct . •Jn . • 

•• 
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"'11 , ' 'pec i:. l t ribune.l \iTill bt.: c o : titut6d t o try the 
,~ccu ·t:d , t her eby ~-s ·urine l1im ·chu -:,U"r c..nt\.,cs csscnti 1 
t o the rit ht of def cnc . It \'/i l l bv composed of five 
j udp~s , onc . .. P.P.Oi,nt qd b;,;: coG,ch •)f t i.., :('oll,c.r.rin • Poy1er s , , nd 
nr,m<.; l y, the •fi'teCL St ates , .rr eo.t Br:i:t" in,:B r , nc , J apan · 

"I n its dvci"'i n t c ti-i unr 1 rri ll b e., guid'-<.l by the 
i.r,;hest 1n,1t ivos of intt:rn11ti .:m .1 µol icy, ··:ith n. view 

to ind.i c':cinz the .. l c:.nn oblic:ttions of intt::rn 'ltiono.l 
und :rt :-;l in cr s :.ncl th\., v:."1.lidi t y 0f intt.:rn"tion:_l rnorc.. lity. 
It ";:ill b1.. its ,iuty t o ix h" puni ...; cnt ·.;hich i t 001 -

s i (:rs s11oul ' be:: ii ·o ed, 

"The:: .,·,llie 2.ncl ,i. soc i "ted Por re- will n.ddr8ss a r 0 que s t 
to t hu Gov · rnmcnt f the:: Nv thcrlo.nds for t l e surrender 
to th..:;m of t h0 ex- E:i,~0ror i n or der thn.t 0 y be put on 
tri~l . 11 (1) 

i 1- n the Gc.::rmc..n DcJ.q; t i o t o the _c:i:,ce C.:mferE.n C.t p r ot <Jst ed, 

i n c onne ct i on Hith tni s nnd other p1.: nc..l st i pul:-.tio s of th ·· Drl"ft 'l'reaty, 

that th8 propo~ect · p~o.co would b '-- a c-ac L qf viol unce c~nd n_ot of jus tice , 

th,._ Allied and ,..,socio.tcd Por:ors for ,nlly s t a t t,d thc.t in their view the 

Yf-?,r , vhicl bugan on J,1:-1gust 1st , 1914 , rms "the g t: " tc: ·t crimG against 

humanity " ncl t he fr vvdom of p.:0pl vs th t o.ny n.'.'..t ion, cc.lline; :itself civ­

ilised, hc..s uvor consc i ousl y commi t t ud ", c. 1d "u crime delib1:.: r n.t e l y p l otted 

again st th\., lif 0 nnd liberties of t 1c.: peopl e.., of 1uropc 11 , The y thE::re-

for r,3 go.r ded th" puni hm0nt of t h oso respon s i bl e ::,s es s ·nt i n. l on the 

s core of j u st ic~. :,t thl:! sri.m,._ tim<J , h ·.r1.Nur , t ht: li l lied F01l0rs m2.de it 

clear th::,t "th1:.: public r r,d.13nmunt uncle.: 1,r t j Ole: 227 frrn. u. '.lgc.ins t the 

Gorman ex- Emperor has not juridic 1 clmrnctur n.s 1·&-e;1':f{!.is its su bst nee , 

Ito. ly. 

but only it s f orn . '.l' he t-X- .l!h_~ ·r r i s :1rr '1 i i_mvd n.s.::. m: •ttor of hi ... h intur -

no.tionnl lltl)rality, the o. ctity ,)f tru[l.t i c. ·.nd th ~ of;r•c-nti.:'..l rul e of 

justice , 

forms , o. judici::t l p rocudure rind '.l r v['Ul'.\rly c ->nstitutod tr ibunn. l shoul d 

be st:t up in order t o a ssure t o thv n.ccu. ed f ull r i e,ht s :mcl libc;rtie s 

in regar d to hif defoncc , a cl in ordor th9t t h0 j ud 1:rnt should b of 

th utmost f,olc1an juclici..l c ho.r -:,.ct ..::r , '' (2) 

Thus , it ·,1a .;; m'.l( ' u itl., c l vt r th '1t thL. .'1rr '.\i cnm1..:nt of the 

Kn.iser v net b 11::iu1 c1 :.. chn c; of -::. vi ol ·,ti un Jf h" uxistin l .w, 

(1) So(.) Thl, 'rrc'lt y of 0ac \., i.,ct\/\..L.l! th • ,.lliL 
G rmt lny, si c:mt.d ·,t Vers '.\ill'--.; , Jui:i 28t , 1919, 

n l .1, s ·c ci ·, t d Pow rs c.nd 

sc rvo.tion ' 
16th, 
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but thn.t h o hl'.cl bc,c,n ch::-. r , \,d , a. c.Jr · inc t ) r,h:~t t he ".uth.Jrs o f cho 

\,·ith :Jffu cu:; -:: -'.1.ins t m::-,r".. l , >G l q~['. l provisions . 'it.;vcrtht.-less , 

cur sor •~:::' i.rUcl.,, 6 (c~) f thL ·:ur e: b<..r "' Ch,,rt or o.nd uf ,,.rticlu 5 (a) 

of th1., Tokyo Ch'.'.rtE;r re pc. ctin~ crimt-s C:,'"'\ inst p· .co , ;ith th 

impor t ".n c dia tinct i on ·chs t thv c riM(;S n..':rn.in t penct. und0r th"s"' t Y o 

Ch· r t e. rs :1.r (; not m r"ly cont rr Vt.,ntions of ._ mor :.:l c o c , but viol a t i ons 

of l '-- [l' l provis i ons . 

2. F n ilur 0 t o im-rl omcnt ill'tiole; 2 7 . 

Art i clu 227 of the Vc-r .::,:,illes Tn~-'lty e me into for ce on 

J n.nu:iry 10th, 1920 ; in the r:11.,· .nt i ."' thu 0x- K:.:. i s(.;; r 1/ilhel m II sought 

r d 'uge in Holl'.,nd . On J 1.:..nu:i.ry 16th , 1no, t hu Soore t c.ry-Ge ner 1 of 

t hu Pu~o~ Conference Ll.ddr"s E;d n. 1 tt~r t ) the Dutch Mini ~tur , s i gne d 

by Clum0 nO(;:lU, 8.sking f r t hu h:'.ncli ng ovl; r of t he: ex- Ko. i sc r . The 

l e t tar num rl'. t <..d s0ver o.l crir,1'-- :_; co , i ttud by the G,:;rma.ns dur in~ th,:; 1'/D.r, 

19ll+--1918, n.n 'Idde : 11Dc t ou s C l:S o.c t os , 12- r,➔ spons,..,bilit0 au mains 

mor n.10 , r 1; -io t c.: jusqu ' :-u ch(.;;f s upru c.: qui les 0. ordonnes OU qui. a 

:1bu s e c1.., sos p l t.-ins pouvoirs -oour unfr uindr u ou l o.iee0r c.: nf r indre 

l e r ~el cs l l1s l u " r;n.crlc.:s c. c l ·.1 cons oi<- nCt:; hum, irn-, ". 

Ori J c.11ua r y 2L~th, 1920 , M. Louclon, :[inis t e:r of t h0 Dutch 

Gov r nme nt T<.::I lied t ,.; M. Millcrt'.nd , tht.- ·Fr eno Primt; Mini s t er .::.nd 

Minis t ·r f or F'ord pn 1,f fair s in , letter in ,'hich ht; s t '\t L.d ::. s f olla,rs: 

( ) th' t Hol lo.nd is not ,_ -~r t y t o J.r t . 227 of t hL Tr0, ty 
of v.._rs-'..,illos ; 

(b ) tho.-!; IIollo.nd c u l d not a ccep t t he int --rn 'l ti nr.l c'luty "of 
.'.l sooia t i n t~ hcr sc,lf ·:,ith ~n :,ct ,Jf Jii ,·l i ntt:rlY'.t i ona l 
pol'tic · of thL- F0\11;r ~,"; 

(o) sh uld , hOi✓1.,vc r, th~ Lca, u0 of N-.tions v .,t l'b li::;l a n int0r -
n·. tionr. l b.,J.y c or.1p" t ,.m t t ·cr0c in •r.t c · s0 1f vnr on f ".ot s 
qu " lifi..,d an cri1.1t.:s ·rn pr ov:Ldv S' noti.ons b1..1'ord10.nc1 
Iiol l·tncl wi ll ·,c.lh1.,r1., t u this ; 

( t1) th.., l0tt0r invokc-s he.. fa t th·.t Holl,:, nd h · :; " e, t uut t E;mpn 11 

"n 11unL. t ... rr ... dv rc,i'U"v p1..,ui· l t..:.:.i vo.i ncus c es con 'lits 
intLrn: tio t.ux ". 

Tt1.- L. 1r·. l 1' ,un•l .L,m:, ~f th r1., fu.~,.l c ont-.inL; i th" l c.. ttvr 

of thv toh C:uv 1. run ut \✓vr,: ..., f •;ll t.Tf">: 

• 
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(a ) tic l o 4- of thv Dut h C n .... titutj on ·,).rJVi dl-S l' ,r 6 u 1 p ro-

t o 1 .., Ji l ; this m s l n i d orm 

i n thtJ L.'.;.v f 6th ,.pril, 1 75 , r1.-vi ·d 15th ,'.:) · il, 1886, on :hich <..xtr-'l­

Lli t iun trL '.1.tio c ·i.th Ft"'i..nc e (1895), En c-hnc (18 8) ·-nd t h<.: United 0 t n.t -s 

(1887), r:cn conclud1c;d. 

(b) In vicm -f th1.- ubov~ , t hl.; r '-'q U" t fer l;Xt r · diti n mu s t h :w c 

been formul. t ed i n [1ccord1.nce !I i t h the l " ·,s :.n( t r0r ti0s u f Holls:md. 

(c) Thu crimt.:; f or rr_ic cxt r·,.,_- iti o h:ld b..,en .... ou r-:ht vn.c qua lified: 

''L 1 offens s upr eme contr .., L::.1 rr,or 1.L., i nte rn,~tionc.l u e t 1 1 a.ut orite de s 

t rn:t0s ••• no fi 1:,ure -as a ns L... nor, 1., ncb .t ur " .ks infra ctions pen1les 

inseree., dnns 1 s l oi ~ de Holl,.ndc. ·)u l E; s -r;rn i · l s p1.r e ll conclu s ". The 

Dutch Govcrnn-:n t c :iul•l not Vt: r nder E: l t: ,n l h .., l f or the r epress i on 

0 1 c.n a ct ·,ihic ii .. ,s 1o t puni~h blc ev E:n .'.lCccir di n,_ t c, f orcd :n L,x.r. 

( d ) Th'- p )lit icc.l O1-.:r-,,ct,~r o t h..., crim.:s cb.d not qu ·11ify the 

ca se f or 11xtrndi tion. 

On F~brul'.ry 15 t h, 1920 , , nE..:vr not.:; ,.;"ls ddr e; s..,e t the Dutch 

Govur nment : Tr,L note: used tht; t<.. r ms "Les clr it s c.t le ,J princ ipes de 

1 1 humc.nite" , i t s tressed t he f ·1ct ti .t thL K f'u :;r.l of the Dutch Gov 0rn­

me nt v10u ld cruo.t '" 'n unf rtunn.t c. pr ..:: c ecknt ·,rhi ch ,:-,Jul under. ine the 

p r ocedure 0 1 i n-cernatio n:,l tribu nrt l s 1.g&inst "hirl l y p l ucc " culpr it s . The 

not e ca l led upon Holla nd to rc. v isu their viL\7 1.-xprer.:., ' in tht: previou s 

On }.{:lr ch 6th , 1920, t .., Dutch r~o·, r nrrt::n t .;;{;nt o.tnthe r re ly 

r ef r r i n g t o r ea 0ns exphinl;d i n their pr· vi ~u lett er . ( 1 ) 

The r e...,ult w .:i. th, t th.:: ex- Kni s er r11.s not h·.ndul over , nnd 

re:nn.ined i n Holla nd un,'l.f vofod by t h0 b .i7-, ''.nd s tipul'.\ t i on of the 

Ver s ill Tr(.x• ty. The e c L,i.Jn o' t v Dutch Govc..cmn1.-nt m t vrith 

s tronr crit ici..:m :..nd r:~s im .• :r;p-, v.:d .Jf by thl.; 1:1·.j or i 
: f ·:,ri t 0r s . 

Hor,l-v<..r , ti1is 1 •ci "ion .;·., t _ l·.r c..., .... xtcn J..., t ,J th<.: .-r·Jn , f r mula 

cdopt e b t c. 1,lli1:;d n.ncl : . ... ..:.,ci:.t ~ l Jit-rs 
'l l" -i?nit1, · t he ex-

( 1 ) For the hxt vf t c...: ·· l " t i·.., , . t...L R .VULi cu DJ' Ji Int(.;n :1.tion~l , 1920 , 
V 1. 8, p . 4-0 . o th._ l t ·· 1 r· <' " Ji' I. sc.c. · ,l so M. 1 ~lchs , 
_7_"-_r_ C_r_im_ 1.;_'"_.,._ ____ . u_t-'--..c.t_o_R_ f_i _ ..,-'--_ __;;I;...·_·;:;...;u...;c.~, L mclvn, l J+~ , . 57- 8 . 
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Ko..L ,cr , 3.11 th'-'n r-., _uc.,s t i n ; hi.., 0xtrr.:~di t ion. Thv Po -rcr .s cl'.J.i t d h im, 

without qu ~.li f yin6 hi · du d s f r u1 1 "' strictly le rzt'. l p oint uf view, f or 

11 or " · r 0 ·1 on:.;ioi li ty 11 , vmic h ii; nJt c.. l eg .1 tt:rm ct . 11, .:tncl f or 11 the 

l aws ''..n 

ei ther . 

ri ncipb s of hwn: .ni ty" ,:hich ,·r0 r , not 

'l'h is ·:a.., · .. erfcct cxc sc for Hol l ".n 

i;:; cognis0d L ... gnl tc:rrns 

t o r'-' fu se hi s extr i tion. ( 1) 

( 1 ) As t o t .,:; hi uf St ~. t e hwin i;;: been 
p6r son·~lly vis i t ecl by :µunL h.'Tll,nt i \,r v i:) l tion of a t r 'lty, "..nd of inter­
n 'ction '.ll t riP..l s o · p1.;; r s0ns c .· r g<.: ,·ri t h c,ffe;nces ,-rhich t cday \- uld f all 
Yri thin th0 notion of cri r, es ' '.,-':'.i ns t , a c -: , t hE. f ollor,in[ 1. r y b · a i d: 

(a) I n 1268 Conr·., d V ( Conr:...din th - Boy) , th ·, l::J.st r .::pn ~sont o. t ivc of 
t t: t hird Hohc;; ns t auff en dyn,::,_ s t y of Holy Ho1 un Ernp~r ors (11.38-1254-) 
,·.rho tried t J pur sue t he policy f is pr ode ce s s on : of submitting 
otl e r St r-.t e t o hi s rul - , n.ft c r h:wing b oon <- f (;; ~t ed by Ch.ri.r l s 
d ' Enghic-n \ a s put by t he r ·pc be f re a T ribun 1, ch-'1r 13ecl .i' i th the 
initi:i.tion of a n unjus t ,.-,ar , f ounu. ,uilty n.nd ex cutc:d in N''ple s in 
t o. t year . 

(b) On ~ n int erna tiona l s cal e , t h0 t rial of Sir Pet er of H. r_enb ch, 
h~nchn ', ti vf the Duke of Bur gu1 dy, c..t Brcis 'lc h in 14-74- by a Tribunn.l 
whi ch vr c::i1~p sed of judi: -s <k l cg~tt1:;d by thu J.lli s, in t he \'/ r 
c. ,, in t Bur1'1.ln ~Y, m11y cl:lin t be o. f · r e:runne r of the pr oceedings a t 
Nur ; b L,-r ,t:. J,lthou 1_;h t hi · ·:-r'.l.r; n c n. s , in w•hi ch wa r cri mes i n the wider 
sense of thv tt:r 1:1 , : s us ed :i.n thl:: Cha rter of' the Nurc:rnber g Tribunal, 
hc;v e:; c ,)m,1 bcf or l.," '..t n i ntt:rn,.,tiona l bench, the c rimes pr e:flerred o.gains t 
Pet ur of H:1~·e, nba ch v1ould b u c'l llod tuc n.y crimes c.gn. i n,st humo.nity. 
( See :~r t i cle by G, chwa r zcnb..:r gor , A Forc:r unn r of Nurember B, the 
Br ei o.cl ;r,ir Cr i m.:: s 'l' r i nl of 14-74-, th Mrtnchestur Gu"-r dfo.n, Sept emb e r 
28th, 194-6). 

( c) The l es t memor c.b l occasi on on which f!. Head -.; f St e.to v.rc..s c .'.1.lled 
up on t o .:1nswor f or & viol t · on :.)f ~n i ntern~t L mnl trc::tty w·a s i n 1815, 
.• hen, .:1ft e •win, b <- l>n f or m'\lly d <:: cb.re by t h& Con s rc ss 0f Vi nna 
t b e c.n in t e r nc.t i om .l out l ::.v; £Jr hc.ving i nvndcd Fro.ne e i n vi ol :1tion 
of thl: Tr e".t y of' Pl.\ris of 1814-, Napol e on wn.s nctunl l y clep r t ed t o 
St. Hel ma • 

By the Convent i ,)n of pril 11th, 1814-, nt er ed into b e t v1een 
1'.u s t ri , Prus s i l,, Hu s sin. ::,.n · lh p ·lt. on , the l tter ,..,_ . od t o retire t o 
Elba . ft e r his -:;s c , pe a nd rL - e nt ry into Fro.nee nith a n ctrmcd f orce , the 
C ngre ss of Vie nna on ~ar ch 13th, 1815 , i s ued • Deel r a t i n tha t by h:win g 
violated his a•·reeme nt Napol on h" 11 es tr oy£::d the sol e l e: a l title u on 
r1hi ch hi " exis t ence depe nded ••• p l ',c cd him ·..: l f out ide t '-' r r t ecti n of 
t he l nw, r:nd mr-.. nif ~st E-d t o th w,Jrld th,lt it ca n h. ve neither pef.lc e n or 
t r uce ,. i t h him 11

, Th(j oner s d,)cl ,rq.d tha t Nap l c on put himse lf out-
s ide "civi l nnd soc i a l r l !:! tionc· , end tho.t, an Enemy a n Pcr turbnt or of 
the Wor l d , h,? h::1.s incurr 1 l:Lo.bi l ity t o public v<.meco..nco ". Ho.d t he 
Power s f ollovod the rc comrr1cn :.i.t i rn o f Fic: l d lhr shnl Blucher, Napol on 
·;;ould t1 0n 'We b, 0n shot ~, n s i i:h t ·...: onu \'/ho , unde r t h 'lbvvo Decl:ir ation, 
W3. a n 11ou t L x1". But D.f t er a_ ol uon ' surrender t o the Brit i sh , 
Conv ntio1 w.:... s e;nt c n -:d int o -'11 Au , u r.; t 2nd 1815 , by •1hich 1.:1 ol eon wn s "c n­
s idc ed. by th'- P ,~, r s ••• as thvir I':1."i i;...,n'--r 11 , hi ~ c u t ody t o be " pecie.lly 
·ntrust -d t ,i lll. r iti sh Gove·nmc nt 11 , t h1; "choi c e; of the:, Fl ·lct: 'lncl o f the m~"s-

ur r:hi c h C"n b, . .., t ..:ccur '-' th, vb jcct of t 11L pr c"c t s t i ul·,tion " being "r e:scr -
v ·d t o l:!1:· Dr .it .nn i c '1' .i. j ,~ty ". ( ~u ·,t ,tiJn citud b y • Glu ck,lit. cit. p .399). 

The exile .;f N~1.pul '-' on i ., A' C JUrc,1 '11 cx:.i.m .Jl L) f n :.;w a r y "dL ,posal 
of th1; c :,s · p1·u;;C;nt1_d y ?Dt ori. ) U ...: unl.f'l i t- ...: :1f i nt ' r rn tioncl 1 -- ·1 11 by nn 
"ex cution " or ''r· il i i c· .1 11 • c l >n 1J1,l y , wi hout '1ny trin.l ·,t ~ 11 o.nd without 
.. 1 y co i cl ·r · .t i ,Jn ,·h t., '.)1:;;Vl. :t' .. 1 ".'hl. t 1.;r t hL 't .t the of. l- 11 ·r h '.ld or ha 
no I n .. vi,iu ::i l y l:x.:0n pr<)hibj_ '-'d y .Jutn<.; ,;J cific rrov·. ion of i ntc rn.'.t i ~, ru. 

t:: nn.l l ·.,,. 
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( i v ) '1.' nc · Dt.vclo )lllvnt s d ucin;' tho i n t c r ­
i'!tn•s p0r i od. . 1 

/,l thou , ·h throu ,_h ·)ut t:11...· qur-rtcr- cent ury bctrn . .;vn thl. two Wc.,.ld 

1... ntion err 

examp l e the provis i on f .:Jr ·, 1aor·1t or ium in n.: ·• .rd t o c.11 ·.r:.r ::., '!n defini t e 

depri Ve t i on of embE.r . ,._ f the Len;uL of Nr1.tions ')f t v ri i;:ht of w-1r in 

some c .:t s s (;° rtiol e3 12 ~,ncl 13 ,Ji' th C,.Nvn,.nt uf th0 L1..,,,Q.1.v ), n.)t ing o 

spocific \7,"..S cl l, by t h n-.ti :ms o{ t " r: .J!'lcl f' or t he j _ lffJl c e:nta t i on of the 

recommo nd0t i ons of thu Co1 1i s s i on of Fi f t 00n :,s t o provi de 11p1.,nal sancti o n s " 

f or c.ct s 11prov oki n r; 11 the ,·nr . At t h0 :::."rnv t imu , howevt:r , m£.ny dot n ine d 

" ffort s \7Cr 1.., me.de t o dccl .re 1~ • .-::cr. s• of r. . ·, ;::._, B· · n 11 1c ~; i l l ,,g:.:t l o.s --.-ell 

n. s to decl-'.l rt: thorn r.n inte rno. t i.:m:~l crime . 

The fol l orlin[; c•ol 1... . n interm.tionc.. l p r onou ncemvnt s ~r o videnco 

f these desire .., ~nd of s c . .:: of thL s ..: e f f or t s . 

(1) Lrt i cle 1 of th,: n!Jor t ivc '.1.'r e::0.t y of Mut u 0 l .ss i s t c.nc of 1923, 

~ol emnly de cl a r e i 11 t h1.t '1f n.:ssivo ·n r i s a n i n tc r nc:.tio n:.cl cr ime 11 , o.nd that 

t he Pa r ties ;roulcl "under t '1kt: thect no one of t , •m v,i ll b e.. 0uil t :z of its 

comn i ss i on 11 • ( 2) Ab uut h-:clf of th" 29 .:i t nt <.: s ,,ho rvplicd t o D. submi ssi on 

of the r ,. f-i; tr<.c'1.t y wr ot e in f vour of a cc 0 t ins t he toxt . J~ ma j or 

obj0ct i on v,as t h:tt it rmu l d bv i f ficul t t o def inu .rha t ~,c t wou l d c ompr i se 

"ngB['ess i on" r o.ther, than d · bt n.., t o th1.., c rimin~ .. l ity of a[gr oss ive vro.r. 

(2) The Dra f t Treat y Jf Di s "' r : m nt ancl S"cur i.ty r rcpa r t,d by nn 

f.mc;; r ico.n Group and CJns i d rl,d by t hL Third Currn:i itteo of th1... 1,ssombly of' 

th Loa.gu of Ifati on s , 192l1-, :trt i clo l of which p ovidecl t h '1.t "t he Hi gh 

Contr ct i n6 Ft>.r t ics sol e nly d-c cln.r v th:,t 01pr ro s iv w -...r i s o.n i nter-

nat i on rcl c rime ", · ncl 11 s0v 0r 1 lly un t:r t o.ku not t o b f:U i l ty of i ts 

commi ss i on 11 , \rhi l C; i,..rticle 2 provi clc..d t ho.t "A St ,'1. t e E. 1'1 t,_'D-f int'. i n wo.r for 

other thnn purpose 1 f dd't.,nc <..; c .i'unit , thu int e:rn·tt i...mnl rime d usc rib t::d 

in l,..r t i cle l". (j ) 

,) f t he, cluv 1.; l o1n .. : nt s ·f th·.t ,PL ri a.nd prio r 
of tho Chr r t c.r s of [; h, I nt0rn-1t it,1r. l T . i.bunc:. l s -soc: Ch 'l.pt or " 
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(3) ::iii, il~.r tLrrr,n ·.rt.T C: u .·,. l in the f r v~--:.bl,;; t o h._, r..bortive 

G<.n l-v". _r J-c oc0l f~ r th1.; 1" ".c ific ,A.ttlcm"'nt cf Int crm.ti o · l Di puks 

of 192~ . 'l' i s fr c~·.mbl._, l.,c, ~<JJ. 1.., , 1, 'tsacr tl.; the .. a ,,-_.. r of 

t h•. Int'-' r, :-1. ti ,:-n -, 1 c or., nun.- ty , ~rd 11, .n intLn .:..ti , n :>.l crimo " . It · .. nt on 

int._,rn',tic. n .l c r il:1<- " "• (i) 'i in ~ t.. ffc ct t o t his e::sire irticlc 6 

provi e t h .. t t'1c.: :;-~ncti ms of ,,rt i cle 16 of thi:: CcvenD.nt f tho Lci..[~u e 

und~rt kinr u n er th'-' Fr0t oc0l. .. ·, lthou Lh i n e;v ,:;r came:; into f ore , it 

"did Xl_Jress t h-., tron r; t titu e, f l 0 ·t :in,E juris t s nd ~t :1 t esmon of 

mos t of h.., na tions of th'-' ,;· rld re:: t.:ar d in c oth t v i llE: f ',lity and the 

(~) In ' ept._,, bvr 1927, ·tt t 0 instD.nc c o f the P li sh Dolc r.c.thm, 

the 1,ssembl y of thl- Lv •.<~ue of Nt>.t i ons · d ,.)pt d a r esoluti0 n bxprussint:_; 

thL c nvictLm thC'.t I a vr 
f ::-. 1~ rt" ... i - n c i n0ve r serve ".s ;_ mean s of 

sc.:ttlinc int "rn_: t;i ::m ':.l i sput..: c.nd is , in c .)n :1 qu e: ncc , n intern ::i.ti na l 

c r i m ', " ncl di.;clnring t hc.t 1 , 11 .. .,, rs c)f a g1_r ess i on '•.re , C'.nd shn.11 l ,i·uys 

oe , r 0hibite:d,' ,~nd th:1t ' ev c, ry po.cific m "'n s . us t be cr,1J l yed t o settle 

d i sput -~ of ,,vory cle:sc ript i on , ·, ich m-cy c.r i sc bctw e n St t.,s , ( 2) The 

r solution '-'~ ~. r:. op te:d una.nimous l y , t hus s m·,'ing h,::,,., s trong ·,,c s the 

convict i on "th .~t th,;; timL .~.l1 . r .'ivc; 1, in th ,\f fo.irs of t a t~s n. nd 

the i pe p l 1..• , t o c- 11 ,, p ..... d n s , 1d.e ". 

(5) /, :i.ut lwrito.tivc GX r 0 ~;.;ion of un(., ric<.1n opinion on ag .:. 0ssivc-

w r w s m.:.id n 1 2t 1 Du cl;)mbcr , 1927, ·:rhu n Se:n. t or ·1i llir..m B. Bor ah intro-

duced in th1.. 0n h , ~ ru"" olution, ho l , st in a l on sorie since 1922 , 

of ·..-hi.ch n. ,-.rt immt provisio w u; "Th:-:t it i. t h e.: vi :n .,f the Sc.nr..t 

f' t hi:! Uni ._,J St nt._, s th'l t 1.r,'..r be:tv, •t:n · .. tion.... h l d b.. out l a.w0d :1s on 

(1) Ru cur vf h1.. Fifth .. . ·su:1b l ;x:, L .. ·1_::uc ·,f l'I·,ti r _, Ofliciul 
J ur n '1.l (J 1.. c ir. l Suppkn1.;nt No. 23 , 1924), 498. 

(2) th ... EL·htl ,.;; ... ,, ibly, l._,n·..:.r l!ic ctin -w, p, ~ • 
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ins t itution -:,r mc.:;:i.ns of h(.; .:; e ttlt- ·,(.; nt of i nt ... rn ·.tiom.l c .; trov0rsi,._s by 

r 1.kin ; it ". - nblic crime under t '1.., 1 .\ i ..._, f n "ti J .... . " ( 1) 

( 6) In F0bruc.ry 19213 the 0i x tl, f ":i. n- , rtt...ri 1.n C.mfcrc cc. of t -.enty-

on 1~mer ic· .n R · ublics h'-lcl ''.t .r:I".v:,1 '~ ·, cl> t v1 ·~ r es luti..: n d,.,clc.rin~ th.:.t 
1.l • 

,.,s ",rtr of '' : · T C.:. s i on c 0 s titut'-' n ··.11 ·nt ... rn ~'- i Jn/ cri, '° 'cr·'. inst the hwn:m 

spec ie: ••• · 11 •' -~ ·r .,sion is illici "- 1 -.s s ch i s c)Cl 'tred pr;:ihibit~ • 11 ( 2) 

(7) ,11 t h..,sL • tte pt rv .dvv ~:n ',uti _,ritntivc '.lnd pr " ct i co.lly 

univ · r" ".l L r , -,si..m in thv Tl;ncJr ··. Tre·lty f ~>r th0 R nunci'lt Lm of 7n.r 

'( Br i .1.n Kell ;.:,L Po.c t or "F.r>.c t of .:.-' ·1.r i s ") , s i L:n1;;d j_ n F'lr i s • 27th ;,.u['U st, 

1928 (3) ·., .ich i s nu 7 bind.in ...'. upun ov...,r s ixt y St ·1tt: s , Cind t o :.r i ch G rmo.ny 

wns the fir s t ni gn[:t ory. 
ThtJ r.'.lct c0ndemne rG C'Ju r..,e t ·) rr.:ir for th 

solut i on f ~t:i- tiow.l c ·Jntrov0l' s i c , r e nounc <..; i t -'.1 a n in.., t r um~nt of 

no.tion"\l policy, ,~ nd bou I~'. t he Si 1..m:1t or i e t o s ·t.:k the s e:t tkr;i nt of r ll 

i sputes or c onflict s , of wh.:-•.tcv c:r n . turo or .vh r.i.tcvE.-r ori ?in th1:;y r,1' y b e, 

by pfl cific mc .... ns onl y . 

Thus , th0 s i gnnt ori -s 0 4 th ...... P ct h ::• v <:: rc..n need t he right of •:1a r 

bot h s "' le .t'.',". l ins trument of 'E- l f - hclp ·.t[' i _, t n.n intern·.t i on ... l ,-.r ons a nd o.s 

" n o.ct of n-•ti .Jtnl soverE:i _·nty l'..):c t 11. purr, sc.: ct: ch" nci r1r: the existing 

io:tuv cr , s.s th'- si1nntori. .. s h .ve renounc,._ rec rs t ow .r only 

i n the i r r utu·.l rc. l "Lt i:ms it f ollows th':tt rcs ,Jr t t o w" r till rumo.int.:: d l avr­

ful, but onl y ; 

( 1) 

(2) 

(a) o.s a n co.ns of 1 -, .lly pGr mLsib l v elf'- defe::nco ; 

(b) c..s :i. i. '1."'uru of c Jlh.ctiv0 ·-.ct L:m f or tho c nforcv1!l0nt of int r -

n'lt ion:.l ubli[ l'.t i .Jn-, v i r tue. 0 cxi~tin · in ...,t r wn...,nts lib .. 

the Co ,en· .nt f t h...- Lc:.1.:uc ; 

(c.1 ) '1s o._,:•i ns t v. si[ n :.t or y ':1hv i1~_ ., br oken the P'tct · r1cs ::>rt i n t o vrv.r 

in vi0l -~t i Jn of i tc pruvi :·ion • 
TllU~ wl L:11 Gr c tt Dr it2.i n "1.nd 

'u ·tcd by . Glue ck, lit . cit . , p . 412 . 

"-<uutc :,·stly :; y S. Glu c k , lit . cit . , i . 411 · .... nl }''r tly by Oppenh ~ , 
lit . cit., ). 148. 

(.3) Tr '1.ty. ~ur i -s , 1J,:> . 29, (1929) , (bl • .5410. 
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Fr_.ncc t:.cl".r._, · ·,· r ur, ,n G<..ri:l'. y i s ._,:i:te;:l.><,r 1939 hat Jecl8.r a tion 

·:, s fully in ,cc .)r ·.tc E. r.r i ·l! the, ' blit·· in~ . .,f t he -net in vicvr 

of t he invr, si0 Jf '..l l '.rnl y S 1·1x· y " ncl tht. re; sultin · ~·:c.r b._,t een 

t us- t n o ' t '"lt 0s . ( 1 ) 

The c .mclu .~i 0n uf t h<J Bri:,nd- K..,110,·£ Frtct c ru'.1t C:d 1. l on -1-istin[; 

cvnt r over sy ·.s t o it in crpr.:t :'.ti ~n , 

Pr!rties h· .v0 re'llly m1.:·,n t '.) "-rr ~c t '.'.. t 

·.!it.. ly, \I ..,thcr t ·" c ontr" ct i n t.: 

'1 ,_' -rc'·sivc is nA )nly ill e;:;al 

but lso rmd :- bove .... 11 ·~n intC;r ·it i ,mal crir. L: . · ih:.:. tt. v <.; r r.10.y b u the 

vi \73 .'1.s L > t "' 1. .. "'l'. l e f ft:: ct s of t h .. s r: c t, it is '.l. t l c 0 s t eviclent from 

the n ur, cr uu ., 0xrrc~si ,r:.; v1· ia t ... rn·,t i :iwtl .;pini:.)n 'tnd fcT e ;nent s referred 

t o '•.b ovu, th:tt l ::m.~ 1., f ore the J utbnr.k Jf thu e c Jn -rar l d · ::- r the time 

h, cl .·_trr iv-, in th'- life c., f civili se 1 n- · ic s ,.-,I vn ::. n ini .Jrnc.t ion,'.:. l cus t om 

had cleve l ,JpLcl tJ hol tl . ~{cT es" ivc ·.nr t:, bv '"1.n int e rn:1.t i on :.l crim ' • In the 

wor ds 0f J..rticl .. 3 of th1.; St '"l tut .:; uf the Pt.:r m2.ne nt Cour t o f I 11t e rna tiuna.l 

Ju tice , such 't c·u,jtoi. , like · ny vther in t c inte r n.'.".t i on'"ll f i ,1 , ma y 

b c o s i e r -d 11
" '-vi denct. J ' ~- ·em,r,'"1.l pr: ctice ··.c ccpt ed .:ts 1:...-,r "• 

1.11 t h~ sL- ·· JL.,mu ex-. r c.ssi t..n .., ,, · th1;, c , vict i.,n f civilised 

St a t us r 0.··"r din.; the need f ur c .-:ncili•-ti :m , f :ir t E. S(;ttlt.-ment of inter­

n,, t i :m '.l <.l i si:: ut1..s by pc.cifi c m1.:~:.ns .m l y , f .r thu r e nunci ".tion of ·:mr o.s 

n in·tr m ' nt of n'"lt iun, .l policy, lnd, l o1j c '"llly, fuJ: t1(.: r cc: oi::11ition 

t hnt n. ,gr cs ive v r i ' ::i.n i n t:rn-.ti , n,~l cri .0 , [ r V tly rL- - inforcc wh, t­

ever infc:rcnco t th,.t f fo ct i s tlu i v;~blt:; fr ,m t 1. I3rio. nd- KellocG F ct 

it s lf. Tht:y '"1.Y b L- r r1.rde s pv\'7erful .::v i(knc ..J f t he exLteoc 

of '"1. vide l y prcv".l nt jur i s tic c l iJ "' t ·.rhi ch h·ts ~ne:.r c b 0d u spn.:ading 

cus t om 'tm ni: c i v i l i sed u1, l ,; '· t .:> rc; r:'l.r n. w··,r o ·-c. -rcs s i un ns not 

s i mply 11W1just 11 :'JI' "ill cir l" but do,,rri.-ht c r i in::,.l . ( 2) l!-:Ve r y 

l' c ognit i on v • u s t ,.1 . r;, GVi ·nc ' _;f l".\7 r,1us t r.v~ '"1. be: .. innin.r1 some tim .; 

n.nd tht.:r c. h~,.s t. E:.r b1.,0n a ·, .Jr jt .,tif 1 .b l v ~ ·. ,·1.. in t c hii.;t ory f 

in er tion r l l ·.·; thn t 1..., rl,~ 'l t , t o r ·• C..l/tli~\;, t h: .t by t h ... c ommon c ons 
0
nt 

(1) 

(2) 

Scv O pc.nh · ir:1, l i t . ci . , • J l1-9 - 150 

S. < ,l , l=, li . ci . , r . /1-l ?. . 
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of r.i vilise n:- ti ns -:-.• : L::iq.r.._ r .3c •. l .i. n rrurn-:. n ~ sol emn r.flr..:c.m6 nt s 'l. nd 

·-.ublic r1· m:iunc1., .cnts i; '- in., ·it u i '.: 0r ·,;•;_ ·.i.n · 0f · .. n ·.>.gEres c iv<.: r r i s 

Th,,t vx~ ctly th1., _,'\Llc. vicvs were p.rcv iling 1. onrs t the aut or ities 

cf t l 1; ~- .r ti _, :r:cs_:-_nsibl1:: f Je t h,_ u 1·.ctm1.,nt )f thb C111. t 0r ,f' tho I11t c. r ­

n ct io1 11 , .• ilit r y Tri un tl ·-t lfurc. e r ~ i s s} Jwn by thd r e,port sub itt d 

on 7t' June , 1945, t o c. Fr c: ·i d c.. n t of the Unit'-'-d St :1t c o by the JJnvr ic 

Chi vf o Counst::l f t he J r ~ ., vcution 0f tho 1. · j ar \f '.'.r crimi ne.l s o f the 

Eur opeo.n 1,xi " . Justic \; Hub ·rt H. Jackson there s:,'.id : "It is hi gh t :Lrnc.. thn.t 

we /\Ct on tlt:. j uri(lic 0.l pr inciple t '"! t ,'l. [".[r ss iv - m:i.r - n n.king is illclrnl 

and cril in-11 11 • S:.caking · f the ~ l l e ~e "retr J.?.ctiv0 11 n--,ture of a trio.1 

{'.ncl punishmt::nt f or t he l aunchin .. of l c gc.lly prohi itod ( i . 0 . 0. c rc ss iv -) 

1Tc'!'f r Justic e J -'.lc ks on '.'..r . cd: ·' 
"Int e rnatiri n::..l 11..,•:; i s m,:,r · th,m " s chol 2.. r l y c ol l ct i 0n of 

o.bs t r n.ct a nd i mmuta bl e l)rincipl (, :; . It i s " n 0ut 1.:.-r owth 0f t reati&s or 

r:-reem nt s 1., t u e •n n ·:.t i o s r n, , • cc;cptc. rl cust om . But every cust om 

ho.s i t s or i~i n i s om0 s in£·l 0 '.1ct , '.lnd ev ;_; ry :... , cemen t h ::i. t o be initi::i.t ed 

by the n.ct i on y ,.~ omt: ~t ~tt 1; . Unlens -.7e .'.'.1 E. pr epc,re t b c.ndon ev f:: ry 

ur inci l v .. · ,· c-, ; t f or Intc:r n:.tio1rl L_ -.- , w0 c ~nnot de ny t h·!t our . m 

dny lr 1.n i t ri. _ht t o i ns t itut e:.: cus t oms c,nd t o c nc lud e D.F-reer!lents t hat 

r,ill thE:ms lve"' b0c ome s ource of re nEMer o. ncl s truncth nod Intern ti nal 

Law. _Intern. tion --i.l Ln.w L , not cap·(b le, of d0vc;lopm<::nt by l ·c. i s l o.ti ) n, 

f or th0r c: is no c ont i nuou s ly 0 ittinl!: i n t e r n:\'· i.m::l lv ·i s l 'J.turo. 

Innova tion nd r evi · i '.)n" in Int c: r nu.ti.m . l L~v: 1.r · brouf'"l1t :.bout by th0 

ucti on uf governme nt d s i r ned t 0 11 ,:;: 1; t o. c h· nu:C:., i11 c:i.rcums t l"'- nC1e' s . I t 

gr ·rs , us d i d t nc Cominon-ln.w, thr >uch decision· rea ched. f r om time t rJ ti 11 e: 

i '.1.d :.t tin[ 81;:.tt led princip l t: s t J nc-, situD .. ti :ms , Honc1., I ru n t clisturb~d 

by t hv l :· ck of r · c edent f' r th.., in ui r y ·.1e ;, r Jp ::>s <:: t 0 Cui1J uct "• ( 2) 

(1) s ~ s. GluLc k, l i . cit . , p . 410. 

(2) Tio ·crt Jr' J une 7 
the Mt r i ".n J ou1·nrtl ,:-,f H .,bert H, J :1ck .:on , r e r int e i n 

39, 1945. 



- 23 -

Th1.. J u rt:1nb '--r r.:. Ch::!.r t1.. r is an int c:: n '.. t i , nt 1 Le t ·,rich d fini"Le ly 

r ovided ch,._ 1 .Gt lin l n t h.., v l ormc.nts .,u t l i ne in the rtJccd in[: 

s ection , n-- . c l y , it n:, . nl., :1uthoritf tiv ~l y r e ndered 

D. f,;_- r essiv._ 1.r"-r f'..n i .t1.. r n ·. t i n 1 .rin '-- , ut 1 ' ,11.. i t in , dit i on ,. crime 

puni sh .blt::: by ,.n i nt1..1·n ·,t L ,n· .1 · ribu n·. 1 . 
( 1) 

(v) Dcf initi )n r.nd intvr: r t.:.·t ,.,tj_o 1 of 
"Cr :Uilt: ,; •1.,.·n.i ns t P v .... Ct, "• 

The ·ur 0u b 1:. r · · Ch::i.r t ": r , 

n.t Nurer,1 e r e , -:'.nnuxed t · t h 1.. Az·n.,l, . <- Dt o f t hu F )u r :r ·10r s _,f 8t h ; ,ur u st 

1945 ·E2) ov idc:.::. t h · .. t t i e Tribu n:- 1 0st~.b li heel f ur t he Pr os 0cuti n o.nd 

" h· 11 h:: .ve t h~ p.,·.1'°1' t ) t ry <nu. r uni ~h p rs,:n s n ho, a ct i n g 
in the int ·res ..., .:;f t '- :t.ur .Jp1,.; .n l ,xi count ri e s , ··;h.., the: r '.l s ind ivi ual s 
or 1~ n 01110cn, ,.) .. or.:, ni .:; .~ t i on , c •Jmmi ttod .'.ln y of the f ol l o ·ring cr imu s : 

(a ) Cr .Lmt.. s :1.; ·f'..in .,t 1'.)t::i. ce : n . mcly, ,l ·-nn i rn: , pr _'- .r c.t i on , 
ini t b .t i :m or ·.1,::;in<..· o f' rt wn.r o f o..i: Lr 8ss i •m , 0r ·c ·:1 .r i v i 1:-..tiu n 
of int<J rtl'. i 'm , l tr ec.t i es , ·=t,, rt.; · ent ~ or 'l S\tr .'.lnc"'s , ) r pr~r t i c i pation 
in c rr ,,on p l .... n r c n -;,ir '1.cy f.) r t i e:: ·:l.cco,pl is ·1mc.mt o~· 1y o f t he 
f r e gain ~, : 

( c) . Cri c. s ·~;,:a_. n ,. t hu r,1 ' n i tv ..... " 

Sup r ern ' \7·, r Cr i me, 

Tl us ·chc uthor s of t ~ Chf',rt vr h 'lve - ivl- n "· 11..'ldi n p l .:i.c , t o 

sub- !:'..r f'1:r, 1-h ( D. ) r (; f err i n[ t v Cr i m s ::..::-~- ins t ,,·· c e . This rr . s t h , 

e:icpr s s i on o f t h t.. f i r mly he l d v it:.m , t l 1.t t h cr i me ::; " .:c. in :.;t pr.::nc 

enume r r..ted in J,r t i c lt, 6 of t hv Ch".:r t c r truce pr uc cdunc..: bufor c 

o.ny other i t -rn ·· t i r,1 -~1 e r ·m.:: t ) b \. t r i .., by th Tribumil , :rnd t t th •J 

uons t itutv "t ht. s11:>r,. rn , int 1.. n-.ti it ·· l c r im1:, " 0 

Th ' s l o~ic 1.l l y , t l .., [D.lly )bv i 0u ., c .mclu i on , 

deriv •d fr0, !t.., ".n".ly:.; i :.; c,f _; r ticl 6, f oun d c .)n f ir ·kt i ,n i n the Nur 

.,n <-".li n ,· ,,-,· t h C t O '-- o f t l 1. ·n · i c t r. ont ( C-.,m en r 111n 

(1) As o t h , c on ri½ 
\.,v c l opn l t of 

(2) 1.1i "c . o. 

,f th , nit u l It, i ons ).', r Crimes Co ion t o th • 
v f er 11: .., ' , .. i n :";t pc,c e , sc'-- Clnp e r VII I, 

668, --• 5. 
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the Tribunni stat ed : 

"The chnr ges in the Indictment that the defendants planned 

and \18.ged o. m,.;re:,ssive wars o.r c: chnr res of the utmost gr o.v i ty. War is 

essentio.lly nn ~vil thi ne . It s cons quences a r e not confined t o the 

bellige rent stat e s c.l one but o.ffeict the whol e world. 

"T i nitio.t c o. w· r f a ~ essi n, thr.:rcf ore , i s not only nn 

internnt ion~l crime; it i s the supr eme intern tiona l cr ime differing only 

from othe r \7~r crime s in tho.t it contnins within it se lf the accumulo.ted 

evil of the whol e ". ( 1) 

This sto.t ement of th0 Tribuna l, describing crime s ago.inst peace as 

supreme internn.ti -:ino.l crimos , a nd the order in ,1hich vnrious forms of war 

crimes hD.ve b0en enumE;rnt cd in Article 6 of the C~~rtcr a re of paramount 

impor ·a.nee t o internn.tionnl .l mv. The Charter contnins a c omprehensive 

enumeration of wn.r crime s and t ogether \"/ith the Jud@llcnt establishes a 

hierarchy in wnr crimes, never before attempted by a n authoitative inter-

nctiono.l. l ~gnl body. This seems to be due t o the circumstance, that 

acts c onto.ined in Article 6 (a ) of the Charter h:.vc usually i n the past 

been sep~rately discussed, ana lysed ~nd defi ned, by mostly ad hoc crented 

bodies, guil'od a s much by politicul c1. s l egal considerations (2), while 

o.cts listed under sub-p~ras (b) and (c) of Art i cle 6 of - the Charter, 

have been consider0d tcchnicul o.rrl l egal problems, f irmly embodied in 

positive interna.tiono.l larr and requiring only definition, elaboro.tion 

and ~pto.tion to new circumstnnces . 

The gr eat importance of the f orm n.dopted in /,rticle 6 of the 

Charter and , f the n.bovo quoted st a t ement of the Tr ibWlo.l c onsists~ 

e.liD. in: -
(1) Misc. No. l2 (1946), The Jud~nt, p. 13. 

(2) See : a ) Convent i on of 11th Apr i l 18)4, o.nd the decision of the Congress 
ot Vienna. , l }'.;h Mn.rch, 1815, on so.not ions o.gni nst Napoleon. 

b) Recomm::ndnt ions of th Comniss i n f Fift een appointc_d by the 
Preliminary r --~ce Conference, 1919, 

c) '1.'he Briand-Kello ,e Pnct for the. Renunciation of the War, 
) Lh(; Dr o.ft Treaty of Mutual As s i s t ~nce . of 1923. 

e ) ':..'he "Gvneva. Protocol" of 1924. 
f) '.rhe .Declara.ti n c -:mccrnin8 W, r s of A r e:JSi on of the Third 

Conmittee f ' .. :.e Assembly of the Le 8UC of Nat i ons of 24th S ptcniber , 1927. 
g) Resolut i ons of t he ran-Amorip n Confer ence of 18th Febru y, 

1928, ancl of var i ous other internntionnl c onf er •noe s. 
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( t) : 1 -.c .:.n .; h1,., h'.l:'[1.....l c - nt·.inc.,d in s b - p" r ::-.. ( "- ) uf ,.rt i c l't) 6 

on • · url; l L ::.-::1 L:,v ..., l ; 

(b) Est.'..'.bli :... i:L1 t11L :~uprun1., cl ".r:-~c t l:r of Cr i mu •"-[;;:'-in s t P uncc , 
. 

'"'.::; C,'ffiJ".rc · ·. ith Jt hu· '·-' .r c i : 1,., S; 

( c und1,.,L' linin · of -. l or,, 1 f.'.'..c o link bc.:twc.,c n 11 hr(::e f orms of 

b defin ition of Cri. os £'.r::..in st r"ace , 

·.s 'l lren.dy ·t ·. vd , c rin" :.:; ··-u1 · n s t pd c ._, ".r,:; d..., f i ned in th<; Ch:\rt r 

''- ; ", •• pl ".nning , 1-: rl, ~,:tr .ti ,n , i i t i : t i .;n or vni:-inD f ·: r:-c.r of c.ggr s i o n 

or n ·:,'l.r in vi 'il _t ion .if int .... r · t i ~l1''. l t r0.:-.ti ........ , "-,_;r oc.,m,mt s or c.s suro.nc s ," 

nnd :'.l ~o ·.s : " ••• rJ .r i c i1. ·.tion in'. c oou.•)n , l r.n or c onspi r e.cy f or the 

;,.t fin;t ;, i ht i t bvc ·ir c:s Jbvi ·iu s J t l1;:it t he .::i.ut h , r3 o f the 

nr .ti c i ­

:.ti.m in ::>. c .1mn..,n r;l ·,n r CJnsp ir" cy . 

Th f.; InclictrLnt 1)r ,.,3c.,nt ... cl t t i . ._, Intcrnn.ti :m'll J,[ilit.:: ry Tribun 1 

,)n 18t l Oct er , 194.ti (1 ) unfins t hi 0 • clif1·1.,rcntio.ti on . T 0 -fondnnt s 

1.r o first ccu s 0d un -.sr C unt Ono of " . c 0n.1on p l n.n or con ..,p i r n.cy t o 

c ::mnnit , or ·.,rh i ch inv c.,l ved tho c0mr!1 i :.;si on of c rimes 't/n.i n s t pva c e , ,-r' r 

crim-3 , " l1cl c rim<:: s r.ro.in s t hW;J.'. i t y , ".S d fi 1 t:d i n hv Ch.'.'.rtor ••• " , 

" nd th1... n un r C,Ju nt T ·ro of 11 ".rtici?:-.t i on i n t hu 1 nni n i::; , p r ep:.i.r.::i.ti..m , 

init i· .t i un ".nd ·.r. inr- of ·.: · .. r s ,: f ·t -rre;;ssLm , •,,hich ·,;or(:, ,.L ,o nar s i n 

Be fore. p r oce: ·d ine .tny f ur t hc.. r .-,i th the ".nn l y s i s •.Jf t h'-' a bove 

m nt · oned c1iff'd·...,nt i r~t L ,n i t .., e;, ::1s n1.., cLss::.r y t o r um1.rk, t ha t t ho 'rr i bu n:tl 

( 1) The I L i c Clt,T t , JJ. 3 . 

• 
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in the Jud rment ( 1) r e j E: ctcd thE: char ges of oonspi r , cy t o corrmit vmr 
. 

crime s c.nd crimE:s , go.in s t hum::.nity included in Count On · of the Indict-

ment and i n uccor do.nce rdth the l ette r of J rticl 6 of the Charter 

limited the ch .r ~es of conspira cy t o the col!llnission of crimes ago.inst 

peace us f or mulat ed in suh-p r a . (n.) of l1rtiol 6. 

Thi s decision of th~ Tribunc.l makE:s t he d i s t i nction be t ween 

conspira cy '-' nd a ctuo.1 p l mrning of n war of ageression of even greater 

importance . It shows thn.t the •rr ibun::l did not c ,.mside r the differe nce . 
t o be of .'.l purely technica l cha r o.cter applying t o 11 kinds of vro.r crimes. 

The Tribunnl tried the defend~nts under Counts One n.nd/ or Two en the merits 

of their deeds, within the limitn.t ions set dovm in sub-p..'1.ra (a) of Article 

6 of tho Chnrter , upplyinc t ::i crimes nc;o.inst pe:i.ce l)nly. It further 

considered tr1<'1t the difference bet·.-,een c onspir acy and o.ctual planning was 

one of subst o.nce and o.lso of de gr ee l"..nd that ther e wer e two different 

crimes 0.£0.inst peace . 

This i s p~rticularly 0bvious fr om t he f ollo.,ing t ext of the 

Judl!J!lent: "Count One of the Indictment char ges the defendants with c on­

spiring or hnvj ng a common plan t o cofimit crimes o.s a inst pence, Count T\vo 

of the Indictment cha r g(j s the dofond.:,nt s rn.th corranitting s pecific criroos 

against peace by plnnning, prepariiJg, initio.tin r; a nd wagi n g wc.r s of 

( 1) "Count O:ie, h0\7ever, cho.r ges not only the con spirncy t o comnit 
aggressive war, but also t o commit wnr crimes and crimes "8' inot humanity. 
But the Chnrter does not define as~ sop~r o.tu crime o.ny conspiracy except 
the one t o comnit n.cts of £".g/jressive war. Article 6 of the Cho.rter provides: 

''Leaders, or go.nisers, insti p ,t or s and o.ccomplice$ p~rti c ipo.ting in 
the formul1tion or execution of f', common pl un or conspir cy t comnit a ny 
of the f oregoing crimes o.r e r espon sibl v f or nll act s purformed by o.ny 
persons in th execution of such pl c.n". 

"In the l)pini n uf the Tr i1Jun'..l. l t he se r/Or ds d not o.dd o. n..::w L\nd 
sepn.r n.te crime t CJ thosEJ :1lr00.dy li f: t ed. The ,.ror d s o.re de:s i gned t o establish 
the r ..: sponsibility of persons p ticipo.tin[ in a common plnn, The Tribuna l 
will therefor e disr0cgrd tho cho.r ees in Count One th-~t the de fendants oon­
spired t o commit wo.r crim s o.nd crime s ag · i n st hurru nity, o.nd ,-rill consider 
only the c o .:)i l plnn t o p r epo.r e , initiat e ~:-.n ,; ,ge o.ggr s s ive ,10.r. 11 

(The Jud , en+, . p . 114). 



- 27-
11 ( 1) 

Thu .· t he.: Td.,)un".l c m.;iJ(.;r" t int t h · corr11:10n p l ".n or c on i r n.cy 

' '"I.S .'.:'. ~Cn1., .l c ri1 1., rr.inst :·..:: . ._, , rhich C . .mJ i stccl in C n.;r i rin c , m" ki n g 

f utur.., • 111 iclL; ,l o ·iv· 1, r .Jliti :.1 , t, on mic ".nd mi.l it·try pr(.; ::..r 'lt ions 

.Jf :r-hz i G...,ri. "-OY ·:hich r, i;:11..tl t l 0 JLt tin,- U O tht.- politicc..l , l> CO i c 

r!.nd □il ~t~ .. y .. ti ·ht .)]' th .... St ·-t'- , i L i .:;p1.,n e bl u f or the. ·;;c. ~in[ of w·.r s of 

".·. Ti;, si m ".n l1.-li'.)E:r ·tt o ly .. ·. · o by t e 1 'lrtici n.nt s in t l L con spi r nc y 

,:i th r- viv.: t J .. :".ri n · such ·r '.T S , c ~ v unr er C unt One. 

Fr in:-.i t ,,nco , ,.,_ c nvr ~.1 p l :m of r1.,ru.•m., mc n t , r i t h ~- v i ew t o 

c onduct i n ,- ·,n ·t!.J·r s s iv · ·:o.r in thL: f uturu · c ,.). C:S und r Count One. This 

is bc: s t ill us t r .t L;· by the st:.t v1 vnt m:. by Hi t l 0r a.t ·t he c on fer ncl. of 

the Supr1.-. 0 Comm -ff crs , vf 23 r Nov"mbc r , 19.3 9. 

" •• • but I nasn ' t qui t · cl(.,:ir n.t thr,t ti l- , n hc hl- r ... sh , uld s t . rt fir t 

n. .[-I. in t t he E--" t ".n tht,n in the, i!ust or v i cu ver sa ••• B::-. s ica.lly I d i d not 

or ~nni s the "-rI ul f orcL;s in dur not t o ~trike . Th e: dclcision t o s t rike 

·va ".l r.i.ys j_n mv. E'lrli0r or 1 .t ,. r I m nt · t o solv , th pr ob l em". ( 2 ) 

The r;r , kin1.. of s ucif ic p l·, n s 'lntl pr e c.r -iti ns , " . .., well a s th 

c.ctu2l W"l.: ·in · of ".1·~.re :; ivl:: ·.·r. r s ' ·.!. .i n~t p..:cific St t 0r• ca e u nd r Count 

~-
T u , Hitl 1.-r I s ·c b.r "l.t im '.l.t tho mo , t i t of thv Commn.nd r s - in-

Chi f of 22nd i,u t , 19.39, ~nnounc i n g hi e::cisi on t o m·.ko v, r on I'oL •.n 

Ct t once r.nd , ·ivin ,.:; fin". l instructions as t .) t he. w y in whioh t h <:: cnmpni gn 

sh l d be c onuuct d (3 ) i " -i ypic-il uc:D. . k :)f n. p ·c i f ic pl ~nning 

" nd prcp,"l.rin1, _;f o.n "..gi:r c: ·sive rr::>..r "t:O.i n s t a p c.: cific CvUntry n.nd c n-

s t i t ut i n~ c. cri t- lc,:n.i n s t puo.c o undvr Count Two. Then .l y s i s of th-

·cntc nc (.)G r n '..1 ncul ·,r'lin s t th in:l ividu ~l t..:fundnnt s indicted under 
of 

C unts One 1nY T .r · ·i v ui 1.n in,li ·,ti m/ h ·r thv Triburn l 'lppr i sed thu 

o. r::rv .... ~iv._ v·tr . 

( 1) Th'- Ju l. m<., nt , • 12 "I ll L 13. 

(2) Th Jur~ n1.- nt , p. 15. 

(.3 ) TIK J I l1.,J1t , l· • 4 ' tnt1 25. 
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GOER ING . h..-i.s been c onvict ed und ·r b oth Count s . Th Tribun--1 

stc.t ed: " ••• ho was l a.r[ ely ins trwnentn l in brin i:; inc; th,;;: .N2..tion n.l Socio.lists 

t o orre r i n 1933 ••• " (Ch· r ge under Count One), a nd f urther : "Shortly aft e r 

the net of Munich he announced tho.t h i:rould embark on c. five -fold expetn-

sion of the Luftvt.'.lffe 'lnd speed re" rmame nt ·,ith emphasis on of f nsi.ve 

wea.L ons ". ( Count One ) • ThL Tr ibun 1 s t t 1v furth r: "He c ommanded the 

Luftwa.1fe in the tta ck n P0l nn d a rrl throu ~h t the ag..c.:r essivo we.rs :vhich 

followed" (C0unt Two), nnd further " ••• was ~ ctiv in rep ins and 

executin the Yugosbv o.nd Greek crunp a:i gns ". (Count Tvro ). (1 ) 

The case of FRICK i s very instructive . He 17.'.1S 3.cquitted under 

thus ....-.. 
Count On& a nd f ound guilty under Count Two. The T:ribunn]/ gave the 

reasons for his a cquitta l : 
"Bef ore the a.a.fo c f the 1;ustri11n aggression 

Frick vras concerned only \li t h dom0stic administratio~ \lithin the R ich. 

The evide nce does n0t shcrr th"t he pa.rticipc. ted in ::-.ny of the c onferen_ces 

o.t which Hitler outlined his a.ggressive int entions. 

Tribunnl t nkt::s the vier, tho.t lt'rick was not a membur of the common plan or 

conspiracy t o WD..f,O aggressive wa r as define d in this Jud ,. nE:nt", ( 2) The 

wordine of the f ollowin passnve of the Jud[Illent clen.rly shows whn.t the 

Tribunnl c ons idered t o be Frick' s orime UDcler Count Tw : 
" ••• Frick 

devised a n administr , tive or gn.nisntion in o.ccordn.noe r:ith wartime s t a nda rds. 

According to hi s ovm s t a t ement, this wn.s a ctua lly put into operation after 

Germany decided t o n.dopt n. policy of :mr. 11· (3) 

As furthe r proofs of Frick ' s euilt the Tribun:,l mt:ntionccl ~ 

~ the si nin by him of the l nw uniting Au strk with t he R ioh, the 

signing of the l aws incorporating into the R ich the Sud0tenl~d, Melllbl, 

Danzig, the ED.s tern Territ orie s ,_ Eupen, Malmedy a nd Mor snot, and the 

1 participa tion in the admini stration of the t e r r itor fo's occupied by 

Germany in the \7ar . 

( 1) Th Judr;ment, p. 84 llnd 85 , 

(2) The Jutl rmcnt, p. 99. 

(3) The Judr.:me nt, p. 99. 
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r REIC ·'K m:.•· ~.1.; ~ ·.c quitt '-'d nclcr C n - Ori • The:: Tr ibun .l 

,.i d : 11'.l'ht: c i · o l.-Viut:..nct.. tu ,,h.n t 1·.t c, , :....-,, ve;;r •·fit hin Hitler ' 

innc.c circl vf -: lvi .:i r .. , ; n 'J clur in:_· hL c.J.re"'r ·,'.1.s r1c cl :.J::; ... ly c onn ct(;d 

Yrith the form'. i cn _f policic.s •rh · ch lvd t o '""-r . t.. W".;:; n uvc.r prc:s nt , 

f J r c.x,rrr lt:.· , r.t ~.ny v f tho i:1.11'Jl't"'.nt c :mf t.. e:nc s vhun Hitl e r e;; x:p l '.'. in d 

hi::, dc:c i..., i ons ) ni~~ L .... 1.;:I'.3 • • • In ht: ..,rinion vf th<- Tribun".l , t c 

c.v id nee f :--..i l t o c..ic t r.b li:.,h h i ~ c onncct i '.)n r;ith t h com::;:,ir ~cy >r corr.rn n 

r l -"..n t T : . .:_c ~ i-T<.:SSi· '.""•t ' r. ~ th·~t c on , iracy h."..s b Em e l St;\7hc r <:: defined 

in t his Ju :_mc. nt ". ( 1) 

Th0 Tribun , l .c i tt vd FUNK un t r Count One;; , but r c osnised his 

fUi lt under Count T\1 • Thi.., Tribunr,_l ,,".i d : "Funk bec:1mc ['.ctiv in the 

ec onomic fiv L1 ·,ftc1 t l c N,zi b .n s n.rly 

e:finu ", ( 2) -:nJ fur the;r , , ·w..: th~ rt. r·.s ns f or t hv ve:r clict :m both 

C,Jtmt s: "Funk ·;:...'.. nc.t c..tk , J the: l u2dinr; ficure in or i [ in~tin6 th0 Nn.zi 

p l "..n f or '.';t:r c., sive .:"-r . Hi ".Ctivity in the e: c onomic sph0rc \7:ls unde r 

the ·u:;,1crvision of Gocri 

Pl t n . Ifo rlid , h01·;0vwr , ~Y.rticip ·, tt, in t he e c on omic pr ... n r ati f or 

cert "..in of t c r:, -rcss ivc · :'l.r~; , n -Jt 0..bly th · ·c , f"..inst o l r cl 2..n th · Sovi et 

Uni on , but hi.1 1_: i lt c .'.'..n b i..: "..cl1.,qu ~.t c l y dcc..lt ··:ith und r Count Tr; f th 

Indictm,cmt 11 • ~ ~) 

SCH/.CH.T v,~s incli ctc n.nd 'l.c quitt un er Count " One nnd T\-ro . 

The Tri bunn.l br rJu? ht f or:."-r 1 .J<• t ch-.r·,ctGri ·tic r ncl t.:: nli , ·htening r nsons: 

"It i s clv r th~t Sch".cht Y/::1. • · t c ..... ntr, 1 ~i ,ur · in Ge, rrrnny ' u rB"..r ~tm..:n t 

1 r oi:;r '!!ll!, , hnrl the stc)S ·.,hi ch h0 t ook pr.rticul'•. ly i t l • v •.rly d..,ys of 

the 1-J-,z i r6 -i.Jn1.;: , ,;,ere rc.:,p ..... nsib l c f::>1· N'lzi GvrmD.ny1 ::; r , i c1 r i s e 'ls ::'. 

rnili t :~ry 110\·1 r . nut 1., ··. rm:i.m(;nt o:f' it st.: l f i : not cr'min:,l un 1cr th -

'.r., IJe; :-, cr il: . -c·tin ..:t v1.c" un c....r .. rticlc 6 of t 1..; Cb::·.r t cr it 

mu :.; t 1..J'-' :;l ,•.m h':t .,ch'.cht C'lrric.:: ~ut thi.... rc·, rm·u Gnt ',:.3 }i'-r t r:-f th Na z i 

p l ·,n J t o ,:·1:e 1·. •r·r c:..Pivc.... · .. · r.: " . l rl fur hvr: 11Scl1·tcht .rs n ot involvE- in thu 

(1) Th ... ud 1,11.,nt , p. 100 .n .. 101 . 

(2) '.l.' h , Jul·1:.u 
' 

1, . 102 

(3) Th~ Ju 1 me t , 10·:; . 
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i.)l o.nnin__, of :-.ny , f t he s ,cc i f ic 1;1'1.r s of c.. ~'r v ·si on c rud in Count T,.-,o. 

His ~~ 'lrticip,. 'ti_cn in t h0 occupP..t ion 0f f,u s tric. 1.1.nd thi::: Sudch :rib.nd (tlflitber 

of w i ch c..r c, ch~>.r ged ·"-S ~,[.:c,:rress iv,,:; .'.'.'.r s ) F 'lS on uch n limited b~s i s that 

i t 00 not _, .)unt t o p::i.rt i c ip -t L>n i n t h - co on pb.n ch'lr g d in Count On • 

H- wc..s cle.'.l.r l y not onu of thu inn r cir cl ar ound Hitle r Yrhich w:1s mos t 

clo el y invol ved r:i t t is c ommon phn ". ( 1 ) 

It h:--.s t o be: menti ntS t h:1.t the Sovi t emb r of t h I nt ernat iona l 

ilitary Tribun".l in his di s~entin g opi nion on th c~se of Scho.cht be,sed 

on the cvidenc submi tt d t o thE: Tribuna l, decla r ed: ''T he r e f or e , Schacht' s 

l eading par t in the prep.'.1.rdion cmc1 xE>cution of the common crimina l plan is 

proved ". ( 2 ) He did n ot m .ke , h :Jwcv er, any d i stinction b6t ween charges 

under Couni:3 :::lne ncl Tvro c.nd did no t ch< l l e n[e th"' dec i s i on of the Tribuna l 

on any point of l mr. 

Count Tyro. 

DOENITZ Ym.s a. cquit t c unc1 r Count Orn,, o.. ncl d1::cla red .uilty under 

The Tribum 1 gave t he clec i i on in the f ollol'r in .., t erms : 

"Althoueh Doenitz bu i lt a.nd t r a ined thi:, G rml\n U- boat "rm, the ev idence does 

not sh::iw he ·:: privy t o thu con p i r c cy t o W,'l EC D..r_:Jre s si vt: Ha r o r tho.t he 

prepa r ed o.nd ini t i -'..l.t ecl such ,,'.lrs . He m:i.s a lin officer performing s trictly 

HE.- \70. s not pr ent -'.'.t the iI!IJ:,orta nt con r e nces when p l o.ns 

f or aegr essiv e rr" rs ·;er e t:'.nnounc d ••• Doenit z d i d , h ·,ever , uage aggressive 

war within the mca.nin of th" t \'/Ord :ts u sed by the Charter ••• It i s cleo.r 

that his U-boo.t s , f en in numbc;r a t th6 time , wc:re fully l'epo.r ed t o wage 
(3) 

war". 

VO CHIR,',CH was a c quitted unu.er Count One • The Tribunnl said: 

"Desp ite th \nrliki:; n~turc of thv ''l.ctivi t ics of t l-i.c HitJ:e r Jueend , hoY.ev~r , 

it do s n t a pvnr that v on Schirn.c h r , invol ved i n t he cl .... va l opment of 

Hitler ' s lan f or t E::rritor i n l xp:.n::i i o'1 by m<.n.ns of nF;:r ssive vmr, '.)r tha t 

he p n.rtic i p '1t ed i n t he lanninc: or r t.pc.ration of c-. ny f t he w r s f 

ng~ession." (4) 

VON PJ...r. :EN mis , c quitt d unJo.:r C unt s On(; ,. n 'I\v • The dec i i on 

(1) The Ju.l &111c.;nt , p. 106 . 

(2) The. Jud e cut , I • lj6; 

(3) Thu Judr_'.llle:nt , 1,. 107. 

( 4-) 'l'he Ju,l1rrnc.;n , . 113 • 
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.Jf th1.., r i bun .l n ".s :·ivL.n , · n-~cr '.l i ., in th1., fc., llar,in t1..,r!!1s: 'The 

s.;Viumcv s.;'.VL. .. ' nv . c..ubt . I .t v __,n J',}~vn ' ..; prir .ry purpv.ls.; ' If, J. '.inistL.r t o 

.',u -- t ri \,' .,j t ,_) unckrminl, th1.:; Schu ~chni. -r- re ·ir.iL. ".nd s r L.n.·th1..,n thl.., !us-

tri·. Ih.zi..; :f'C>r tl1< pur1 0.3 1.., Jf 'rin: ·i t.' "..bo t tn ... "nsc lu.,s . 

tltrvu ·1 thi · l ·:n i1 .._n,- .t; ... ,l in lJ,)t h i ntri,ut. ' ,ncl ullying. 

Tu cc.rr y 

But th.: Chnr t t:r 

o..;s not n ·tkt, criJc ·n 1 :· ch off\,1,cc ..; ··r"-in~,t r ~litic :1.l m'.Jr"..lity, o,,ever 

b:>,d t hi s 1n-·.y b<..: . U11dc..r th· ClrrtL.r v on P' t2.)1..,t1 C"-n bL' h0l u .:. ilty only i f 

rr::.s " p·'.rty b t he p l '.nnin1.· ~i' -'JT G!3S iVL. rnr . There is no s ho ·,in 

t h".t h8 Y!"..s ci :;:-- r t y t o t ha :r, l ·.ns undor .-rhlch the occup 'l.ti u.n of /! u s tric. w·~s 

t: s t ,,p in thu cliruction 0 1· f urt <::r ·..1q n:: ssiv t; c1.ct ion , or t;v0n t ho.t he 

ft'.rt ic i pc.t ..,d in ~ l r.n. C..) ,'c cu;,y .~u ..;tri 'J. b y n. ·.;re:ssivt! rnr if Ti i:! cess ry. 

But it i s n0t <-stabli::;he:.;J b1...yon ,'.l r c'1s:i :tblt. doubt th"tt t i is vro.s th ur-

1 se of h i '' c tivity, 'in(l th~ref •r L th8 Tri un'-'l C'tnn ot hol thc.t he was 

rwt y f o t he c mmon phn ch·.r ccd in Cuunt Ono or pc.r ticipa t ,::d in th 

pl nnnin1 · )f the '.l;'.:< -re..,s ive r;•.r s ch'!X' [ Ccl unrl1:..r Count T·.w." (1) 

The r\Ni e t rrK,m .;;r Jf nv Tribun ·~l , ., ·".in ch l l en ccd the dec i s i on 

i n v f ·.-p~n ' n c ··. e , but i not .. ut:·,or, his orinion by · ny lvgal c on-

s i dcr"..tio • i.... l imi t,.;, him..;t:l f t ,) tho vt '1t E:mcmt t h.::,. t thL. ..,fendant 

suppor t ed the.. n·~z i rc c iml, .i..n J,u ...;t r i r , but id n ot '1t h mpt t o p:r ove the 

only point of 1 .._(.:·::. l import c..nc , ·1.ml nrunc l y , whc t hvr v on F"..pen pz-.rticip 'lt ed 

i n tho c ommon p l ~,n n c on~piro.cy 'or thv brin.:.'in.~ ".bout :Jf o. war o f 

e. 1r e i n or rhL. her ht i" <!.r i cirn L. i n the ~ctur.l p l a nni ng an wn&,i.ng 

J f such '.l \ ; .r . (2) 

Tht.; Tribun '.11 1 s ckci L n in the c ·1.ci.:: of SEY 'S- JJIJQU.h.RI' i s 

d l'~r ·1ctc.r i.:tic . Th1.:: Tr i un·tl , c qu itt,xl hi1 under C nt One: , but d ecl·lr d 

him : ·uilty m Jt.;r Count Two. ' hl, ribun'11 d i J not ,•iv E:: ro(~s~ms f or 

:us a c qui · t ·. l · n 1e c -::.n .. mly inft-r t 1,_ mo iv..:n fr om th,, i::un t;r . 1 nt 

of the Tribun· 1 . 

( 1) The J 1, 'f .__nt , p . 120. 

(2) Th .J ', :.,..,n , r,. 1Y3. 
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sto.1..,es of ti N zi intriLu0 , ,. 'ch precedccl t it.: occu ,"'ti•m of 

,u t ri ... 11 ( 1) 
Th~ que·ti J n of timin a n th · circumst -i.nces thut the 

occupntion .'.)f ,m ' tr i o. i " n ··t c , ns i der c.:d by tht.J Tribu ncJ. a s a n ng...:,-r e s ­

ive war withi th1;; mc: .-i. .in r.;· 0 t ' e Ch .r er s 1..:m t o o.ve -" l a yc the 

deci i vc r ol e . -i.s ne t been consid~r~d ~ i lty of c ommon 

c on ir cy r 111....,_ n for t hw waeinr of ,.r---r ussiv0 '-' •rs , bc. cau s this 

i nvolves clos - c ol lc.bor"tion over 2. l on.::; p r i d rr itl thv close c_r up of 

Nazi rj_ne:l e,adc. r s , who ·,r~rc- m.-i.kin _ [G nc) r 'l l rova.r a t i ons f or the ·;a ing 

o f n.ggr cs ivG m.·.r · • As t h · Judgme nt says , Seys :, -Inquo.r t j oine d the 

I "Zi F rty on 13th M,.-i.rch· 1938, 2.. nd even th-:n he rem-".l. ined in J,ustriu and 

did not p:;.r ticip'1te in o.ny of t he c onfer e nces ':'..t w i c h Hitler I s 

policy for the future W"\.., tl in1.,d. On tho other hd, Sey ss- Inquart 

he l ped Hit l er in his offtmsivc u.;;1.inst the indep0nclen_c c- of Czocho-

( 2) 
Thus thu Tribun-- 1 f ound him guilty urn:J. r Count Two. 

Another inter est i n :,; ':.r [_,u ment was brought f orw,.rd by the 

Tribunn.l in su port f th0 dec is i on t o :!Cquit SPEER under Count s One 

and 'l'vro. The Tribuna l sa i d: "The Tribun 1 i :.; of opinion tha t 

Speer' s .ct i vi ti s d o n0t r> mount t initiatin[.;, p l "nnin '"", or preparing 

rra.rs of Ctf ossion, or of c ons i r in ~: t o th.at e nd . He becc..me the head 

of the nrmnmc nt in u s try r,cll rtf t er 11 the wa r s h rtd b \::cn commenced 

a nd w r under vmy. His ~ctivitics i n chnrg' of Gcrmn n .An .'.l.ment Prod-

uctio n \7C:r in ~i d. of the w, r effort in the sn e; \ ·1 y t h t other 

productiv · 13Rtarpr-1ses o.id in th r r inc f w'.lr ; ut the: Tribun 1 i s n ot 

prcp.'.l r d t o f ind thut u ch '1.ct ivit i cs invol v," eng::.r in in the common 

pln.n t o wa.ge r.;.- :ress ive 17c.r fl chcLrccd undt::r Count On cl r v, .ing 

ag,:r essive war c.. chri.r fs€:; d under Count T\10." (3) 

Thv Tribunal . l so o.c qui t t c cfc.nd nts :E'RITSCHE a nd BORMAflf.N . 

under C nt On a.nd s t c ed tha t ne ith-r of thc:m r e ch0 ~ suffici ntly 

high pos ition to be tdrnit cd int .:, the cl ~se rinc: of th1., a.z i l e::o.dcr s 1:1.nd 

(1) Th Jud , r,ient, p . 120 .~.nd 121 . 

(2) The Ju m0nt , p . 120 

(3) Th,., J d1_1nwnt , . 122 • 
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t o t :-i.ke: p~ rt in t h._ com.,~, r l ~n ir consy, irncy. ( 1) Th 1:: d t; c i i on rri th 

r6 £:"'.rc1 t o Fr i t:3che: \r,s ch·~, ll t- nc.:t;c.l by th(:; Sovi et 1. Gmb(;;r Gf the Tribum. l on 

thv ~:r ound th".t Frit ;:; ch0 1 -;:: o.., itiou :.~s H -c.d f t hL· Germ,"'.n Pres m:-.s su ch 

th '.'.t he w·'.. " J.i r 0ctly invol v •d in t he pro::c.r "'.t i.m etnd c onduct •.J i ' 

"· ·r:r(:; ssiv e rmrfc.re . ( 2) l.-

c 'f".r" in Viol r:.t i on ,)f' Int..:rn ::ction-1.l Tr 'O.tic,s . 

oub- r, '.'ra . (a ) of :,rticlC:.: 6 of t hL Ch ,., rter e numero.t es "war of 

o.ggrLssion " u.nJ. 11·,m.r i n vi ol '" tLrn of intern::\tirJn'.'. l treo.t i es , ..... gr eements 

ul'a n c0 11 • Tl c Indictment sc.ys : "• •• t he dt:fend ."..nts pl nnned, pre-

pt1r (;;d , initb.t'- ''- :,n : i·::c.?<..d ·mrs of :-.1 E_Tession 7hich i'/(;re ~ we.r s in 

v i ol :Ltion of int 0 rnTci xnl tr u1.tie s , fl[:Te ment s r.md a s sun rnc s . " t3) 

·;1p n ix C. t u thv Indictme nt l; l1W 0r:.1t es th\'.;. i nt e rnt1.tionr.l CL['.'.reement s 

viol "'.t od, 

Th1., Nur 0m, C:.:r _r: J ud0 vnt d o,:;s not dr;\'.}11 on t he r rJb l orn of 11wars 

o:f 3.1!.er essi on" ::mc1 11·:nrs in v:id.r.t i on of int e rn;;:.ti,) na l t rui.ties ". '.l' h e 

Tribun':.l so.id : ''Th..: Ch1.rt .::r 0fin0s ,'.'. · n cr ime tho pl :tnninr; or w'-'ging o f 

10.r t lrt i s o. v,ur o o.rr:rcssion ~ a r,,'lr in v i ol '.'.tion of intornntion<'-1 

t r0a t i t:-s , Th,, Tribuna l h, s dec ided tha t cert .1.i n of t he d0f0 n a nt s 
I 

• lJl nnned e..ml ·tat'Cd o.cgressive 1P.r 3 ..l.[Jl.in t t r10lvl, n.:cti on , r.nd m.::r 0 thcre-

f or e .~ruilty of this SLl' i l-...; of crim-." . Th i s mQkes i t unn..;C(; · 11.ry t o 

d i s cuss tho sub j 0ct in furth0r dut r.il, or 0vu. t ,.) consid0r nt nny l 0n th 

th · xtont t o •;rhich t h0 ...... U[:_ -ressivu w:,1·s ,·;vre c.l 1rrc.r o in Vi ol ation 

of intern.:•.t i o n,.l t ri:; ".tie,s , n.[rl-vmont s ::e n n. ssur 'lnctJ s . 1 The se t re:J.ti G .~,rt: 

se:t out in Appcmlix C. of th1..: IndictmLnt , Those of rincipr1 l i m . art -

ne e n.re: thl- £ ..)11 'ling". The 'r ri u '. l then u ote t wo Ho.• c 

Conv0nti •JnG ..) 1899 and 1907 rvl '!.tiv · t o th settl<.. me, nt of intl.:)rn 'lt i.mE·l 

( 1) '.l' ltu Jur: inLnt , }' . H 7•l30 

(2) The: Jui: li l.:1 t , 1- . l ,3f,- ll.O . 

(3) The I d ictr. ,._ n 
' p . j . 

(4) Th" Ju :,·m n '" 36 . ' l.' • 

• 

-
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t r~o.tics of mutunl eu ar ant e , 'J.rbitr tion nd on- . l:r e s s i on ontc r d i nto 

by G'°rme.ny ·rith ot h r po-:ror ., . 

The .?.ttitudc: of th'-' Tri un:--.1 t.. 0ms t o hr v bce;n dict11t ed by 

ure l y pr ,'.'.ctic '.ll c on i c1er t i on.s . 
Fr o. th - 1-' int of vfow of the t a s k 

., llott -·d t o tht: Tribur, ".l , it \'r.s irr<; l c:vn.nt 
, nalys o the quc..,tion in d t 11i l, 

".S it tE'..s obvi ous th, t '1.ll 0n_;r&ssivc ··,ar s •:1'1.•:eJ by Germ.1.ny wer a l so wnrs 

in viol '\ti n of i nt t.:rna.ti .,n-, 1 bi l '\t <1r a l .)r ultil n.t ora.l trt:atios . The 

convent i ona l E.. is of t he crimes rr.s c ons i ur 

doubt. 
s establi shed beyond any 

The r e r '.ly be nl 
, n other rea son f or such an a t titude , The 

Chnrte r seems t o l P.y o.11 t hu t: ;Ph '.'. si s on "n . _r e ivc uar s 11 ~s ba ing 

crimino.l of t~:cmse l ve s , ncl t o cons i d r thL: c onvcntionnl b ·~ s i s s secondary 

a nd s ubsidi ".ry. 

not ttnch t.,u f rE; " t a n i 1 porta nce; t o tht: c onvl, ntionnl s i de . 

The Tribunal s ems t o h'.lve f ollowe th Chnr t er nd d id 

it is 1,o~sible t h:lt s omc country mny pl an or \ID.[ a W'.lr of negression which 

In theory 

rrould not' be c. war in vi ol ation of int e rnationa l t r uti s . 

such a \'tar \70uld be , ncc ordi n t o t ho Charte r , c0n i der ed n crime a.ga in s t 

N::vcrthe les s 

peace . 
1,ccor d inr-; t o th'-' Ch.'.l.rt er nnd the I nt rn,"t ion2.l Military Tribuna l it 

i s c onsider ed that a crime -,~" i n t p ·a ce consists in pl anning, p repa ring , 

initiating or v.rnt',ing of 

same time "' ;-:a.r in viol ction of internationnl t n:atics , c.ueement s 11nd 

war of o.;;:£,rressi on, ·,hcthc:r or riot it i s o. t the 

assurances; ~ pnrticipation in .'.l common pl an •.Jr c onspiro.cy f or the 

a ccomplis hment of any of t h~ f or e . in[ . 

seem t o ha ve consi dered o.11 wo.rliko 'lctiviti0s , not i n justifi ed self-de f ence 

1,s c-:·r r es ivt• v.ro.r the Tribuna l 

or i n execution f a n ord r of o. suprc:me ,;:orld r.uthor i ty punishing o.n 

11g~ressor , direct d by t h c.tto.ckin count ry .,,_ ·a ins t th0 ntt ck d c ountry 

n a. inst her '7i l l .:1nd meet i n r1ith he:r r e i st anco, \lh th r or n , t a 

f or mc. l s t - t e: of rro.r hr,s bt,c.: n eel '1.r d bc: h rec: n the t \70 countries concerned , 

a nd Criminc lit 
of the Crimes . 

The lL ['[.tl 0::ii ti0n re.:.lt ud by th.., C~nrter in thi s r e sp ct do s 

not 1 ~ ive any r oom f or doubt . 
,',rticl 6 of t h Chr.rter r-..y : 

"Th f ollcr,in r.- nets , 
ny of th 1, , ru c.ri, e cominr ·.;1 thin the 

. .. 
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juri dict i vn of t Tribun:-.l , .• 11 ( 1) 

''T he Ch ',.r er nnk . · t e i:- 1 nn in r; of '.l 

" .r of au:ressi0n ~)l' c. ·.r 1.r i t viol · t i ,_:, n •)f intern nti•Jn"..l t r nt ies o. 

crime ; ••• 11 ( 2) The Tribunnl J.'.rle :--. l so cle') r on ·,i ':. t foundc.ti :Jn~ its 

f'J";;er t o ~.1.·_ ly tlE; l·, : vf tl'-- Ch•:rter ·,-::'.S b c.··od, It s n.icl in th 

11Tht.. r:nkinZ' of the Chrtrt 0 1· , ,· i. s thE; C: X<.;rcise:: of t h s over i[J'l 

l e[ i l .. tive po·,rer y the C OUt tri..:,s t o 1.11i h the rr o.n Rt..ich unconditi onelly 

surrender ed ; an 1 t u u ndoubted r i cht of these countriL:s t c l e ,~islate f or 

t occupiL.d tcrri t oric" he. s been r c: c ortni sc y th " c i vilised wor l d . The 

Chnr t r L , n•Jt "'n a rbit r c.ry e xer cise 0f' p •Wt;r 'Jn th o.rt of the 

vict cJriou s n[,ti..ms , but in the.: i "'H c f the.: Tribun.'11 , l'. \·.-ill be sh own, i t 

i s the xpressi 'Jn uf int c rn·.tion'.:'..l l an oxi stin~: " t th..e t i me, of i ts creo.tion; 

· nd t , t h.:tt cxte::nt i.o i ts,;., l f ::-. c ontribution t o i n t erno.tiona.l l a\7, 

11Thl- Si ~·n· .t ry - 0 ,-,ers creat "'cl this Tribunu.l, llofincd the l aw 

it ·:o..s t o :eel. i ni s t e r , a nd. ,, i "' re ,_:ul · tions f:J1· the p r oper conduct of the 

Tr fo.l. In CJinz so , thl,y h:w ·· cl rJnc t oect e r \7h"lt o.ny one of t hem mi ght 

ho.ve done; inl l y ; f or it is not t o be d, b t e th::-.t o.ny n ':ltion hi .s the 

rir ht thu s t o se t up pccin. l c uurt s t o c".&nini s t er l o.w11 • 
(3) 

T l: intc.rnf'l.t ionc l char:-,ctor of er j_m0s n ·_ i n st l- .cc mu st b e 

bn.sc on, t h-.. custo .:'.r y ,r1.-c o1:,1rition rnnon, · civili-,cd. no.ti n in the modern 

er a th"..t g[ros s ive m:-,_r i s i llc ... -.1 o.n,l c rimi ri ·cl , Ther is < l p l e p roof 

t ho.t civili sed St c.t cs h ' .vc clurin;:,: tht.. pr sent century cons i dere th~ t 

unju tif h :d \'/£.r (n t i n · -l f 1;f1;;nce , or in uxecut i on of un or e r of a. 

sur r 8mo v,orld r uthor ity, d , ~.ndin[! .uni .Jhml-n t of a n :1131-r • sor ), ·:,ns so 

n n:;rou s o. thr (.;:tt t o thl; surviva l of r1:'..nki ncl th·J..t it uu .;t E.: br nded. 

ctn t r e t <:cl 1 ,s ri. irn1l . I t h 'lG burn ::;h ,J,.11 tha t t he: t ',t t..G l ::- v e; 

repoat(;, 1 c. nt1.,i 'ud i nto l~['.re01, nt s Gxprussinr ouch convi ction . In 

ea ch f th >se: in , t , .nct.. " vur y l '.r [..; n b ·r of c :..:untr i s r ·pre entinF 

m: ... j orit y of "..ll cuuntr .i.es ..,f h \.. \'10 l d :-,n including, 

( 1) CHrnl . G6C P. , ~ . 5:·. 
( 2) Thu ,Jurl _nu nt , ; . 38. 

(3) The. u liJ (,nt , I • .58 . 

-
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in mo:::;t C'l. '--' , .'.l!_, -.r · "'sor c-Juntr ics of .t h -' l o. t r,c.r ·i[.11<..:d " nd c opted 

those docwn -nts . On t he crimin:::. l c h:lr u ct '-'r .Jf f::zr e siv~ :1ar und ·r 

int rnf'..tioncl cu t om'1ry 1'3.\, in the i n t e r - rmr • j_x,riod the Tribuno.l 

cxpr ss d its view ·~ f oll ·1 ..., : "In thv o inion of the Tribunn.l , t h'-' 

s ol emn r nunc i ::i.tion 0 1 v~r , :J '.ln i t s trum(.;nt of n.1.tion r..l pol i cy 

n c sarily involv s thl: pr oposition tht..t such ::>. W':.r is illu[ D.l in 

i ntern :itional k\7 ; '.ln thnt t hose '.tho p l '1. ·md · -SE:: uch ,., war, 'Rith 

its inevit "b l e c.nd terrible c on c qucnces , .... r e c orrmitt in , " crim& in so 

doin 11 ( 1 ) 
• 

Thus t he internntionru. chnrnctE::r of tht; crim of t he vro.r of 

o.gress i on h['. s b e n jud i ci::- lly st ablished b e:yoncl ,'l.ny doubt . Thi s i s 

o.l so based on the f :. ct u,.l cho.n1.:, s v,hich occurrocl durin [ the present 

century a nd c.., pE:c i o.l ly i r..co t 1:; Fir t · i r l d Via r . The dtvel opmcnt of 

t0c hnolo[.:y in the pre;sent e:poch a s Wiv such proportions t ha.t tru.:re is 

D. cons t ant th.reo.t that tny l ocnl c onflict m·w extend into a worl d con­

f l aer A.tion, · t hrc t enin e a ll c ountri1:_, of thu wor l d l'.nd ,wen the very 

sur v iva.l of m~nkind. 

(e) Variou s Forms of Cr imu in the Ju i;.me nt . 

The Tribtmal u ..,cd i n tho Jud ._ non t v 'l.r iou s expressi ons to 

describ the ,·:nrlikte s t ep · t D.kcn by J zi G0rm'- ny. '.!.'ho word 11 invo.s i on 11 

i s used r1ith r ·gar' t o liu stri D. , D .. mnnrk, Nurw.::1.y , Dt;, l r; iurn, the Nether ­

lands o.n Luxembourg ; ( 2) "scizurt: 11 ·,ith rcco.r d t o Czcchosl .N nkia; (3) 

"ag ression" Hith refer ncc. t ) P l "n , Yu[Os l a vin nnd Greec e ; 
(4) 

"a.g._ essivc ·mr" with r fon,n c 0 t o thu U, s. S. R. ; (5) nnd , fin l l y , 

"Viar " r1ith r0 f;,:'. rd t o the Unit ,cl ;'p.t .. s . ( 6) 

It <::em· obviou:.; thD.t in u s inr tho ·L different denomin11tion s 

the Tribuna l r;o.s ,uid0 by iffc. r L;nt, f · ctuo.l ·- l ct~l circunt t nces 

( 1) T he Jud r,ml.nt , p . .3 9. 

( 2) Th • Ju ,:_1 <.:; nt, 1) - . 17, C. 7} 3'.). 

(3) The Jud .,...,,mt, :,. 19. 

(4) Tht, Ju r1i1unt , p . 22 . 

(5) ThL. JuclL cnt . . 3 . ." J 

( 6) Th url · 1 nt , ~ r-. ) 'J , 
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:-.0001::-ipr-.nyi ncl Tl.JSiV1..:: '' Ct , Tht. pr :)of' is , intbr .'.'. lio. , pr i dul 

by th.._. u c 0f' thL cxpre .~s i on "·., · .t'l.:S ·ivc •.,":.r ", On l y once t ho Tribunnl 

u oe,l thi 1::X }JJ'L;i.:sj on, encl n '"'..r.1,..: l y ', 'it h n.:r·"..rd t 0 th"' Gc:rm'ln nt t ".. c k on tho 

• 
TJ , S. ' • .• , but "t t 1 S.'.Ul1c tiln.., · ' n..;id1,.;rvd ti ' Lt '..'.l l c- ' ovu unt i one; "[.;:7r e s -

::; iv1,.; " Cts of CL;r .. r y , .ith t ilt- "'x c;'i,, i on o f t h<., inv.::>.s i on of ,~u t r i a. ·rnd tl c 

e i zur(.; of Czc cho :.;l0vcki 1. , \.'1,,;re 1.ct s -:i f ~ t css ivt. :.-r'.r in t ht- ro:i.dcr 

3C s '.)f this · ,·or ''.ncl •.,·ithin t he: ffiL.'.'.nin ,· 0f the Ch{·•.r t t-r • 

. 'lit h rl-gar d t .J i\u s t :cb. ·-n-1 Czechosl ovakia t he Tribun2.l s t e t d 

in t he: Jud ,;nent th"..t "Hi p~~rtici ,[.tion ( of chacht) in t he ccupl:.t i on of 

J,us tr i ;..,_ .::m.l t h<.,; Sudct unl ::i.nd ( rn:: i t h"' r of r:h' ch "t r ch-..r ged £'.. "'-[sr essivc 

\''" r) \'/" S II (1 . 'i c... t... • •• '.rht. Tribun,:.l h· .s e v i d0ntly c on s i de r (., in both th s 

c<1. s e s thn.t , [~ · the oc cu1 a t i on o f t he.: c ountr i es c onc1..:: rned ' i d not me et 

wi th '.lny or r,ny nnj or rE:si t .:i.nc e; , '.l.nd f or m:i. l ly W,'\ S c ,'.l.rri :l. out e ith0r on 

thl,; '' i nvit ::-i.t ion " ·J th__. C ntry c once rn ,.,cl , "'S in t h C"Sc:. of J us tri o. , 

or in c onsequence of i ntor n ~t i on'\l azro c□ont s , "- s i n the cnsc of 

Czt::chos l ov; kfa , ( ) it \1:.:iuld h!;,,ve xc n l u[-/' lly imron s ib l , t o con ::; ider 

( 2) 

t hos e o.ct s of themsclv0s .s ·1.ct of n.1 ·r:-r e s i v tJ ·.Kl. s . Th".t L, \.tly those 

de; f cncfo.nt s who L: \d tn.kc:n })'1.r t i n the !" l-=i,nnin 1: n.n l c rryint,; out f the 

occu c..t i on o r' both count r i es h~v c not bt.,;e, n s<::nt enced, vrith r e pect t u t heir 

participa t i on i n tho:;;u '.J.c t s , un u Coun t Tv10 , but only un<ler Count One . 

,.s t o a l l ot her ,.ct s of Cc,rm··.n - ~'.[re -s i on, the T ibuna l con-

s i der the:m a '1.ct :.; of ~-rgr essivo ,::ir, but u .,cd diff r e nt cl en o innti on s . 

'1':1is seems t o b o b <J. ·c d on t oc hnico. l o..n :I. l e ,.~ l differences , ana in tie 

f i r " t p l n.c e on t wo c i r cw. ~t nncos : the, 8xt c nt of 'lr 1 J r e.;i s t ".nc · encount­

ered, E'. 1 \'thc tl <..: r or n ot fr o t h"' 1(., •,--:.1 :,o i nt of v i ew n t <:! phnica l s t a t e 

of \rar exi " t u l l)u t \/ecn t ht. countri...:J conc 0rn <J • Thl- Tr i un~l o.l so 

co.r c ful l y e n.minu<l. t r G f a c t s , s t ab l i sh i n .. in L;/1.Ch c"'..se , th1.t Ge r m::myt s 

, ct i o1 w1ts nut rlict r t ud by ..,t.: l f' k f e;ncC; , but · y t h1: clcs i r u t o xt end 

l1<::: r "L...:hc ns r n.um " i n or ckr t o o.clv :m ce hor 

( 1 ) Tho J uJl·rr,t.:nt , v. 106 . 

(2) '..'i t h thl' · .·:r.;c..1:1E.. n , f S1..::yss- In u·,rt , then Ch·mc t. l lor r)f i.Ul~ t r i 
'.l.'hu u,l_mi:.;nt , , , 19 . 

(3 ) ['1. C o f ;,.unich ' n r 1... c: ., '!'L;,. r.11,,;11 si;._ ,l b y Jlcl.ch·1 i n ]31,.; rlin, Tht-
Ju ; 1 ,mt , 1 , 21 . 
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Th~) tr n g r cnomi n--tion 11 /'l. £res sion II e ms t o hn ve be n 

used i n the v ,"' s of r o l :m cl Yu •oc- L .vi '\ a 'I. Gr e:cc , e c nuse of the 

ext ent oi' " rme r es i s t :tncc nc ount or c , an b\.., c u s of t h · politic a l 

a nd i :-. l o. :tt i c circums t n.nccs vhich com n.niL ~n pr c ed those 

attt,cks , I n t h c2..se::i uf Be l i um, t he Net hor l nds , Luxemhour g, Denmo.rk 

a nd N0 r way t he e xpr css:i.on "i nv:ision " s cmc· b t t c r t o i llu s tra t e the mor 

eo.sy p r o . ·e"' of German f orces , The clcnomin , t i on "aggr e ss ive war 11 in 

th c n.se o f h ' u. ·, s. R. c r r ies a particular mpha sis n.nd seems t o have 

been n. pl i ed b'- _iau ~ uf the ell kn ;m a n ·1 uni qu e circumsta nces in the 

polit i ca l, d i p l ou:,.tic n. nd military om" in v, hich ccomp:1n i ed Germany's 

a ttack on 1he U, s. S. R. 

The expr ession 11wc.r r:g inst the Unit ed St o.t es 11 c1. serve s 

particula r o.ttention . It is understo.ndo. l e tho.t t he Tribuha l could not 

• 

f r om the t c chni~1:.l oint of vie "f , u s such t erms c. s "inv s i on 11 , 11aggression ", 

or "aggr essive \7"r " , The nr ct,.;, en Nazi G,.ffma ny nnd the United States 

was t he c ons e()_1 .c nce of o. for mr.l decl.::i.r o.tion of war by Germa ny and was 

neither pr eceded nor accorn11, n i td by ,t:ressiv mi l it ar y a ct s , Nevertheless 

the Tribunc. l ~t.:stly c ons i dered t h t t hi s w.::i.s a ca s of o.n indirectly 

aggr essive: vra r , in th ·br oo.cler meo. inc of the t e rm, as it is u sed in the 

Charte r ,. c.ntl t hus m0tivc.t ed its opinion: "l,nd rrh~n J a un a tta cked the 

United Sta t es fle et in Peo.rl Ho.rbour L ncl. thus mcde '1.rrgr ess ive war against 

the Unit d St a+Frn , t h~ N<• z i overnm nt cnu sed Germany t .:mt r that wa r 

.'J.t once on the s ide of J ap.::i.n by declo.ring IT.'J.r themselves on the United 

Sta t es ." ( 1) 

f Variou s Fo ·ms of Partici a ti on in the Crime s , 

'.i he :· r s t tw p• r n.r-retphs of J,rticlc 6 01 t oo Chr•.rt r c..ffinn the 

principe of i n turnat J.Or..'1. l l mv '.'.s t o foe inc1ivid 1 r s ons ibility, a 

principl e whicl i n -1: '. ,c pa:: t mot oft e with ob j ·ct i o ns , ; ,rticl c ~ 

aclnr cs t ]: lt f 0r a.ny f the a ct 0 e num r ated t hur ein t hurc fU!ll be 

i nd ividu c..l r 
Thi s i s n l s 1~p lie bl to crim s a.gai n s t 

( 1) '.[ he u ud : t , p, 36. 
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pc ce . I f urtht-r ., t ~ t;c,,; th,,.t t u rr, i unr1l :.;l1'..ll h·tvc th - p ov,er t try 

or r .. ,ni:-:. .t j--ns , c .:.-..:1itt" ·:.ny Jf th c ri.1!11 • .., c ,1ninc wi thin t - notions of 

Crime.:; .- t- "'"'.i11~,t, -, L,. Cl., 1 ·.r .. r 
r:i.n11 . .:::; o.nc:. cr ir l:;3 '\f'' i.ns hw. ·mit; , (1) 

,i.I'ticlE: 6 of th_,, Cl- ·.rt1.,r · 1 · :> CJ! t ··.in s in f in1;.. the foll o-.-✓:i.ng 

"L.., ·1dc,r" Jr f1.ni.Jc..1, , inst i ;:-·1.t ) r ;:, '~nd ·100 )m liccs p':'.r icipating 

in thv f 8r ulr t · 
,,r ex-Jou.ti,_ n ·f e c rx.uncn .,1, n r con j1ir.cy t o c rrrni t 

ny )f th" fer .__ .·::>in ..; crime.s r v r e s ,,.,n.3:i. l · fer a ll :: ct :, perform<:: by any 

p1.,rsons in the; 1.; XE: ut i o n f sue] :,l mi 11 • 

The"'o V-c...riuus f orrw· of 1.x.rtici .·~t j_on in the cr i. t.s a r;;11in t peace 

r e r · c ,'.'.t cd y the Indictment . 

declinin_! or.ler of imr,ort ·.nce , 

'.I'hcy ·~r e .• )viuu "ly c nw;1era t ed i n the 

Tht) mcani n ~ e .c 1 t e r ;:; l )uld be 

1.ppr, i se in relat i on t o t hv c d.1ae:: contn.in t.cl i n t h Ch-:-:.rter , "nd not in 

th ~ or din· y mc,nnin · Jf thL v;or d , 
Thu.., , it sh uld b.:: un::lcrstood "l ad r 

in thu c ons i1·:rny ", nd n,Jt "lea.cl r '..)f tht: N1.t i 0n'll 8 ci ·1list s ", F or 

exa.r p l e , Got.; r i n cun bi;; consi en,tl t o be ,.._ l v,dC: r , both, in t 
or in,<::. ry 

meo.nin g f th1;.. · ork, r-:.ncl in th1;:; m nnin1.' erivcd fr om tht: t xt of the 

Char t er , 
On t hL othe:r h ·:md , v .m cl irnch, · . .-ho·ns ,., le: -• er o f the N zi 

Youth, ha s not bt~n trivd by t h ~ Tribun. l ns l endar in th0 c ommon pl nor 

c onspir cy, but t he Tribun, l cxnminE.;d his rol e ::ts .,f n or i:!•"-ni scr nnd 

a ccoffi} l ice , 

Th(; Tribum.l d i d not d fin.__ in the Jud:_;ncnt t hu f or . s of 

partic i p:'l.t i on i th<-' c rime of ench intliviclunl ch. f endo.nt, but in the analys is 

of t ht: ctiviti •t.; of E:ac h dofunclant it i )0"' ibl c t o .:'.rrivo t t he r i ~ht 

conc lu i onsby ·--·. lyin;-: or dim.ry s t 'ln . r el 1.dopt 
by munici JJ~ l pen.'.1.1 

c u r t s . 

F\)r instn.ncv , ~he; Tri u n·Ll .k;fi n" 1 Ho ., , l eadini: o ition in 

t h c ommon l 11.n in H; f oll ,.,in p m1.nntr: 
"A · ···puty the: Flihrer, Hess was 

th t op man in-' iv 1!·, zi · r y ·..ri t h rc..;1 <J ns i bili t y f o lnn linr : 11 Party 

(1) i•1
01· th, }-,rt ,1 n ·, ion ,..;[·· the.. clt..vu l opn nt c :i n h l: J0ctrinc s of individU'.l.l 

rc~rons ibility )f .nini:.;· e.:r ·, ,)f J. t :; ·:,f St a t e , :, ncl of imnunity of h -ad of 
St ·1t t: , s .e Ch-,J tl.l' X -:..,1 · t hls Ihst ry, 
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rn'\t h , r , ".n l. "Ut t,u ·ity to nc.k1.: .Je: cis i on.., i n Hitl1::r 1 n"mc on ::..11 
estions 

of N'u z i l1; :1Jur hi " ~. cl urthl;r : 
" ••• I n th(; 0 po·· iti_ n , H s rm o.n 

a ctive su::-:-0rt er vf :"r p'.ro.ti ons f:)r ·,'lr ". ( 1 ) 
Th1.- dt:.scription oft c.- n 

us d ':JY t ht.; Tri un · 1 in d1.:n-)t in th.., r- c tivi it,s of en 1ccco. 1 lice c 1.n be 

illustr, .. t L;J -.:iy th1.- c ,sC; Ribb1.-ntr .:>p: " ibbtmtrop ut _t ... nlt-J. th0 c on -

f n nc on 20t J 'l.nuwy, 1941, 1.t \, hich Hi t l t: r 'lnt!. Mu s :Jlini d iscuss d 

the _ roro ed n.ttnck on Gr eE. ce , ••• " (2) 

In ..... fe1'/ insta nc e.,~ rr c oml; - cr oss t ' t mcnt · def inin ins tigat or s . 

o with r L'.ar t o R.ctt.;der th Tribun:: l s i d: 
"Th c once:;ption o f t he 

invasi on of Norqi.y first :1.ros1.: i n tht mintl f R::i..cder c,nd not tha t of 

Hitle r ", (3) 

,,s t o the kno,;l c £6 on t hE. pnr t o f th._ c.k.fcn c.nt s a t Nurember g, 

som o.~l L- mrti t in thnt it i s n 
thin~ t •..; h.:- ve hel cJ. the:m r c spons ibl 

f or 1.ct s of ,·rhich they id nut knorr i n ,'.clv.1.nc..: t h . t t h1::y would be punished 

1.s crim js . 
I n our opini on th qu,rntion of i)E.m ·:,,.ltJ ns " uch seems t be 

irr 1 Vent, :Jut it is CL;r t ~.inl y ss1.:nt io. l t hA..t th0y sho J.cJ. hc.ve r ealised, 

nt thv t i me: o f th~ c 
i i 0n of t h,s ·.1ct s , in rrh.t thE:ir n. ctiviti0s c on-

s i s t c:d .nd th •ir illE;? 1 ·1.ncl cri. in 1.l c hn.ract e r . 

The Tribun::-.1 thus d fined its ,1.t titudc t t his r obl em: "Hitler 

coul not m·.i kc ,:.gsr ·ss ivc r.-.... r by himself . 
He h1.<.l t o h::w t the c ooper a -

tion of s t 1.ternmL; n, milit:i.ry l c 'U.lers , d i p l om"l.t ... nd busim :ss me n. Wh n the y, 

vi t h knowl dp.; .,f hi a ims , "-ave; him tht: i r c opL;rrttion , thL;y , de th m-

sel ves p .rtie to t he p l 1.n h~ h '.'.- in i ti "1.tcJd, 
Th1.: y '.lrL; not t o be deemed 

i nn oc nt be: c .u se Hitlvr . ~.d.., u se Jf th<.;M, i f tl '-Y lm.;w -rh:\ t th&y ,ver E: 
(4) doing . " 

Th re c~n be n o doubt , t h1.t t 1e ,le::fc c'tnnts rualisud in wha.t their 
a.nd 

'1ctiviti 8 c on:.i~te / th'1 th(::ir r' ct s vould .., con• icl..:rud · ill03, 1 nnd 

crimina l by- th..., whol e c i ili"ud worl d , 
M ·,nber r.; :)f thu innc:r c i r cle 

of t he N zi Govurnmcnt kne., t 'tt Gl.- r mnny 11.d :-:-o l e:rrm ly as"'ured he:r 

( 1) Thu Jud c.. nt , l) •• · 86 . 

(2) Th 1 Juel 1n ·nt , r: . 89. 

(3) T hi:-e J d, 11.:nt , _ . 111. . 
(4) Thu Jui in , T • 4J '.n 41+. 
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n._,i t hbour :3 .)f ~' '--~l uful rLnd ricnd ly int cntio 3 y Si [nin r_. suv r c.l t rvJ:tt ios., 

Tht:y ,, l so knrn_1 t h." t "G rm,:ny I s un:A·ov okvcl 'lttn.c k up n her p<::.3.c eful 

nC;; i ·h ' r s c onstitutL:cl ·.1 ... 1"· 0 1 [' ru..;sl ::m. 'r uy knt..v. t Int such wars had 

cun decl r.rcrl ill<, -..,_1 :m .. l uutl r.vt t:d 1 y t !1 ..: r u~ t n :: j 0r i ty of ci vili s , 

Ste- t c , in c l u lin , G.:., rmr.ny. Tht: y ttu\. t, ·•.t nwner.)u i nte rnc-..tion. l n.~_TL e -

m •nts , clocl."l"-ti. .)ns f.'.ntl p r-m ..; ncu!l'l0nts h··cd , ucla r 1::cl uc h , ctions t o b 

Thby finr,lly kneY; , tha t t ht; l ci'..clcr s ·"If t i C 

Uni tJ Nat i ons Y declc.r cl t ui r (. "' t c r inn ti n tn puni sr t h s~ cr in 0s . 

Th -· Toky o Ch2.rter . 

i,r ticlc: J of the: Ch·.rt.cr - · t h" Int orn1:.tion a l Milit ry Tribuna l 

a t Tokyo ( ·I), es t ;ibJ :I.abed f r t l:: ~ :puoi shr.wnt o f the Pnr East r. .1' n wo.r crim­

in,'lls, r ovides th,1.t the Tl'ibun,;_l : 

"• •• shell h · vo.; the p ·,er t o t r y ~.nd p uni sh Fa r E::t"' t t;r n w" r crimina l s who 
inJ.ivi .lu,".l s .Jr ~ s mc.1,bL:rs -~f ,:ir r:anisn.tions r.re cha r eed with off e nces 

-,rh i ch inclu'1 L Crimes ~C"..in, t I 1.. .'.'.ce , 

"ThE. f'..)11.:i.ring a ct s , or a ny ,,f th0m, e.ru crim s c o1 i nc. \7ithin the 
juri sdicti ,.,t1 \, ~ the Tribuna l f or u hich t here s hc. 11 b e i n:.:iviclua l 
r s_ponsi .i.li ty ' 

(0.) Cr · :-- inst Fence : Nrune ly, t he p l ~nnin ,:-·, prepar " t i:m , i nit iution, 
or rro. . i n ("· ,)1 ' " de clo.r ed or und., clar •d • '.'.l.r of f\[~Tess i on, .::,1• a v,ar in 
v iol n. tion ·)i' i nt rn tion 1 1 w, tr02.ti0.., , :-. r.:i:::m.::nts o · '..!. S~ura nces , or 
p ~rt i cip r tio. in ~ c om~on ~l ~n ' r con ira cy f or the cc mpli shm nt of 
any of t hu f ore0 )in =; 

(b) Conv ent i onnl 11".r Crirn ... ., .,.,.; 

(c) Cr imes /1.c.:t,in st Hw,n nity ••••• ; 

I n spirit t h (; •'..for8- quot 0d r ul es nr e in h" r mony ·,;rith, a nd o. 

r eplic:1. of, th~ corr e spond.inc provi s i ons o · t he Nun ,mb8r .~ Chart r 

(A.rticlv 6). lfo":;ever , thLr c a.ru c r t e.in v e ba. l differ~n cu s which r i s e 

int · re tine points in r e " r t - th , unity ~~d clar i t y uf sub s t antive 

i nt1:;rna.ti · n:u pen ::tl l aw, 

Thu point r a ise d by thtt a · )V6 f ini tion :i f' cr i c.,., O.[O. in~t 

c:tc e is t ha t , ,,h,., r o '.'.. s , the: r uromb ... r r; Ch'.lrt e:r t eel cs thu "r1a_i nG of 

• -; r of · r · T ·ssion II t o 8/ c .cir . .i.m.l ct ·;1i t hout kin .. · rt:f -rence t o or 

dr['.Winc i s t irJcti ~n b~.t rr ... 1..m Tu· ::: l ·~unche v:ith or r:ithout a :pr per 

11decla r r,t i -n 11 , thu F-;r Er.st rn Ch .. r tr · e c i i c ::tlly tr -nts D.s crimina l the 

( 1 ) .§r:1, i r J 
cs · l ' l i ., li~n 
1 9th J a nu .ry, 

,. ic l r.lJ!l ..,_ i on of t h1.; Su1 rcrn<-- C) .. un- ndf:: for t ht.. All i o.; ? r;0rs 
o1 Ln t -r n ,.. i..>n,,l Ui i o.ry 'l' ·i un'l l for th J•':.ir E ..... t , T0kyo, 
.. fJ/1-6 , 

• 
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" mci nr of " eclar'-u or un ?Cl ".1' 6cl 7D.r of 0u·r essi on" . 

The C;ff.::ct of t hv 1 '1.tt ,,r ... :.t:finition is t .) nk-:,k"" it xprcs sly 

clea r thr>. t t .:, }:'r tc: c de thl., "in i ti.'.'. t b n f .'".r py it 
_;r m 1 decl '"'.r .tion 

'.'1. s rug.iired by th · HCl.[iU (.; Convent ions , <lo1;;s n t clc ' rive such r H::lr of its 

criminn.l n · tur C; "f i t i .s "al-" ·rcssiv1:; "• 

In t hi s conrn,,cti-.. n i t i ~ i m_ ort .nt t o not t. t hn.t t h0 iff<: rcnce 

between t he t r:.) C11 :--rt c r s i s ,;_0u r e l y ve r o11l, i n the.. senst: thnt 1.rt i cle 5 ( ) 

of the Fnr E::i. t ern Ch".rt <.. r cont.:i.i ns nddi tion:,l spc c ificc.tion •:;hich is, 

however , iin lied i n the c.lefini t i:m r iven i n the Nur emb r g Ch:::.r t e r. 

V/hil 
omitt in r· t o st ,.., t e thnt a "cl-.. c l are.cl " wnr of a r::r·r cssion is ~ . --

crimina l in thl:3 s o.me ,-ray as "n "undccl.'"l.r d " w, r, tho Nur1.;mber e Charter 

neverthe l e s s r Gtt' r cls s clecis ivo the f act t h·.t o. u-..r w" s 11 3. r~ressiv.e ". From 

this it follorrn that " ny othl; r c l ement linked up with t he "v. .gr ess i on" - such 

tho:: cxistonce or non- ·xist e nce c .'.'. clccl.:tr o.tion - i s t o be regar ded a s 

incidental, .:tnd ~s irre l vant f or the criinin l n .t ure of th aggressivl;! war 

in it self . In othe r w r cls , the 0lt1mont f 11-'l? 

but is a t t h~ s e t ime in it s t: l f suf f i c ient . 
s s ion" i s IT1..'1.de essentia l, 

Oonseq_uc ntly, o.11 v.r0 .... r · c onfrontc.-c v it h hc.: re is .'.'. u.ifferenc 

in Ls L:c. l t ·chnique ; it] th-.. Fnr E" Et crn Ch 0 tr t ..:,r tht..- irre l eva nce of a 

"decl~r a tion" of ,"h.r i s s t , b l i shc<.: in . xpr e ss t 0rns ; in th · Nur ember g 

Cho.r t r tht.: snm r ·· sult i s a chicv0 by rn:1.y of omi ssi on. 

I n this conn ct i on it i s convL.nit.,nt t J point out thn.t it is 

pr ocis ly in the: irre l vvunc · of a d0cl nr .:it b n of ·mr th.'l t lie s the ma in 

f ec.tur e of t he uve l opmcmt f i n t -rn"'.ti.m11l l r r: .'..'. f ~r mulo.t ccl in th two 

Charter s nnd a s t::)s t nblis hed. by the Jud l..7111.; nt of t he; Nur<.:.mb0:fL Tribunal. 

Prior t o the s i ,;ning of ti 8 Drfond- Kc llo v T''l.ct of 1928 nd t o the: inter-

pr et ntion of it s mcnninr in i ntc rn'1.t ionnl l r:w by t v urember g Tribun 1, 

no viol n.t i on uf' int crn:cti•_;ff~l 1 w could bl., cl,1im'- one ::1. 1.n r had bt:en 

l.'lunch 
in co pli"nc <::: 17ith the C l)n • ntions r0ft-rrc.:d t o c-..bov , hor;; v r 

:tg r ossiv1., s uch ,'"l. Ymr ,ni ::-ht h -- v._ cc • 
'.I' ocl' .. , t he fO"ition is in n sense 

r ev •rsocl . N<J co nyi li..nc-. 1.ri th theuu c -.mvc-nti ms c r.i. 11 c onfe r 11:.:~nli ty t o a 

rrc..r ·.vhich i a -r-r c:::n !; ivc . 

Y .... t , hOirev .... -r clc "r tti " i ..;• uc t'"l.y UL; , th..,rv r'- '1. i n..; thc: 

t chnic:,.l "- "l •uct ·,,-hich is tLt uni. r , t'lt rl; , 
In f o l •1t in · r uL.,s r f 
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ir t.., y,tim,".l ·1".r ns thl-, Qcvl, l cp in ·.n U":CO< i fiul s y"' t "' 1.;it ~1 tl a t 

such '· Llitu':.ti')n i mplivs , l ~ t icul ..,r ly \.'ith he.. co- exi .3 onc E. of Tre· .. ti s 

··:hi.ch ' r.., Cl' r1hi h mi ·ht 1.).., rt;,".rJ..,cl r.s CJnflic in,~· , it i•· und,,ubt cdly 

rre:f rr'.bl,. t : p.cocce· y m· on:..; of l-Xfr.:.:., t tl r m::; rr.thc:r t han y rray of 

i, 1plicnt.i. :n . 

It r.i·.y bc- ,Jb st.rv,.;J th~.t hL Eure .. bcrr T iburi..._l ,lid no e:;n er i nt o 

tl l, quC;stion _f 11 1 t:1cl•;r .... d" • n..! "uniGcl::arv2 11 n r.; , pr,)b~.bly f or t l c, very 

~-00-1 r .... '1.~.m th. t -:.11 r." rs w"._-1:;d by N'c'..zi ~rr.1>"!.ny ,-,er e in f ::c t bot :t ,GT ssivc 

D.nd l >.unchvcJ. r:i hout d{;cl .r ~,t · i.ms . Tl c-: Tribun ::.l conte nt d itself by 

o.scer o.ini1111 t i s f r~ct in E.'lch c '..S · , :...nd p .coc .Jeded lir c:ctly on the r r ouncJ..s: 

0f ··uch c o 1 l, tl, circ st".. cvs . 

It i .; thu r,os.:;i1J l l- t o c ncludc t h_ t the cliff c::nm ces ?.ppea.ring in 

thl- tcxt3 ..,f ,,l't icl,3s 5 (a) ·tnd 6 ( ) of th ' t vro Cha rters ," rv purely verbal 

"..n<.. th".t thi..:y l i 1 not 'lf l-Ct th..:. ,~u " t :::mce of the 1:J.w _:: rnin3 th(. 

jurisJ.ictivn ,f th'-' F:. r Ee.sturn Tri )un.::11 over crim -s "g inst c:ac e i n 

c mpr.ris ,n \7i tl1 t ·; 1 I! iremb ' [.; Ch:irt 6r , 

It , ,oulcl ·•: ·0s; <':'.r , h--A!LVl.r , th~t such differ e nce s in t e:xts of l o.w 

en.l in ;: ·. :it ..,u j ect s uf the S"J,10 n '.:'..turo :md 8n" ct ed s01 •~-r u.t o ly only far 

r ea~ ns vf <- .w •1.r>hic 1.l rt nd executiv0 c Jnv" ience ".re lin.ble t o crcat t: 

uncc::rt--inty, ·· nd ·s L ulcl , 1h never pos..,ib l e , be a voi ed. 

( vi) clor aument nnd M'f'iriro.tion by th0 Uniter: Nut i ons, 

t iti:.; forty- s ixth Plen "..ry .M c t in ·, ::m 31s t Oct ,,bcr 1946, the 

Ck- n r 1 Assuinl.il,, .Jf the Unit t.;d N::it ion s r Lf ,rr0d t o tht.: cixth Comni ttE.:e t he 

qul:st i n o t 1,; iffiiJlument3.tion l>y the Gl:n r - 1 J,s €:~b ly of its bli[!:it i on 

"t i nitio.tv .,, t u i ·s and mo.ke re-00111 c: ".t i " ns f or th .... purp )Se of ncour-

· i nt' thv r r•J~T1.;"ulve r e;vo l uy:mcn t of i nt urnc. tion·, l l A.w". The Si xt h 

Cornmitt.., ref'l-rre11 t l- mr,tt1:;r to n u -CJmi. ittee , vrl i c h h ,:,.d a l so b ef · r e 

it , ·:1. r -sJlut i .Jn .r , OB0 by t deL,, g.~.ti .:m v f th1:; Unit e · St r. t s n l '1.tin 

t J tl.1- :'I inci, 1 . ., f int.::rn'.l.ti m:i.l 1~.r, rLcornised y th<- Cha.rt cr of 

hu I Ul'l-lll:,vr:~ '.Pri unn l (1 / 0. 6/ 69) . 

l'h1,;; 1· j ,:r ity :ii' the Sub - Conm1it tce 'l[r ·ud. , not ,n l y tl t r,, 

C..) .1itt..,·0 .; • ul bl, '·:!. />in ed t 1 c .:in ·i 1kr t L ;r l' r r, utl -i :J of i mr 1 m ·ntin...: 

th.., ,1bli, ti u of .,ht, 1.~t.rK ·.l ,.:; v .. 11Jly un-1c:r J.rticl , 13 cf thu Clnrt e;r , but 
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tho.t t at C·.) , .iittee hrjulcl ,:ive; r iority t 1 l ". ns for t h1,; f ormul ot i on of 

tha.: - rinci-~l es Jf t h1.. Ch .rt<-r . f tht: Nur cm c., r .- Tribun:,_l, ~n 1 f th judc-

m'-nt of t h .• t Tribunn,l , in t he. c ,)nt ' xt .Jf e;n r ".l codific ::i.t ion of 

ffe nc t.;s "-t.·0, i n st t he 1,1.,D.C1.; rt n s c irit y , f 1, ::-,nki nd :>r 0f '\11 Intern" tir)na l 

Crimin "l Codu , Th(; u - Cor:unittcc fo lt t h his v ic:Yr rm.s strcn ·t 1 ned 

by t he f 'lct t.1.'.". t simil"., •,r inc ipl 1.,s h . been '_c.lo,t-'t c i n r espect ,Jf t he 

t r i --l s of t .e ml'.. j J -.-n_r cri., i n". l s i n t hC; Fr r E' s t . 

The ub- C0m ittce I s r ei,ort ( Vo. 6/116) wn.s "'dopt ed by t he Sixth 

Comnittee ( 1) n ,:i ch rec o1nmend1,,;d t o the. Genera l 1~ssornbly the a dopt i on of un 

" ppr o r i : t c r t: solut i on . 

In im l cmentin c: the ".bove r ec ommcm:l t i ,m , the Ge neral Assembly of 

t h Unit ed JI!, t ivn s :1 Jp t ucl, r.t it s 55th Pl m.r y ME: etin r,: on 11th December 

1946, tvro re olution'" , nr.m1., l y , :1 l · nt.:r['.l R1,;;s0lutio11 n t h<:: ? roeress ive 

D..1v1:: l opmt.n t f I nt crn".tiona l LsYr "nd it s Coclificr:.t i n , cmd .'.l Resolution on 

t he 1,ffir nLtivn uf thu rinci:::,l e;;s of Int e r n1.1 t i unCl. l Lnw Rcc otni sed by the 

Charter :Jf t ht_ Nt-U" mll t:: r : Tribunril . 

( 2) 
th" Gencr"t l As sembly r ec o"'-nised the 

oblL·.tion l ".i J upon i t by J,rticle 13 , p, r a--r " ph 1, sub- pcrag-raph :11. of the 

Charte r , t \J initi.'.1.te: s tudi o "tnd m kc r ecomm nd~tion f or t he purpose of 

fj ncouru inr~ the pr ogre ssiv d ,v01 01Jm1., nt of int r n::i.tion 1 l c.w e.nd it s 

c odi fi cation; o.nd t ook n ot e .Jf the 1,geement f or the e ·t "tb l L ,hment of n.n 

I nter1 :ition 1 Mi lit ary Tribun"-l for th pr os0cuti 'n ~nd puni shment c f th 

maj r -.-,ar crimi n nl s --:; f the Eur I'L:'- n xi s s i i:nc; d i n Lon on n , UV,1st 8th , 

1945, nd of th ... Chr-rter a nn xed t h1,.;r L.t o, "tn of tha.: f :ic t t h1t s imilnr 

p rinci r l L: s h ·wc b"'<-n ac1.,:::'t (.;cl. i n tho Cha r t er J f th8 Inti:; r ru:tt L m'.11 Military 

TribunA1 f or the. tr L l of t h.,_ m~ j or .".r crimintls in thu Fa r Eo.s t , p r o-

c1nimed .t Toh.;1 :> on 19th J U'lry, 1946. Th~r c f r e the G ncr 1 ss rnbly : 

f t h1,, •ru rL: r1b0:.. t ' Tr i bun 'll '•n0. th.., j uJ . <::nt uf tho Tribum.l; 

( 1) 

(2) 

St.:L: t .., H1..}.' )r t of t hu Sixt h C mu ittce (1/23 6/ u..it utl 10th Duccmbc r 1946) 

ee:, , G ·n1,.;rn1 Ls;;em 1y J r ur ".1 Nu. 75 , Su~,p k n unt A- 64, ,,dd.l, pp, 944-946. 
I 
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"DIB.C rs the Corrrn i tt ec> on thv c odi fim.t i ,n ... f intl:r ''.ti.'.:m:--.1 l ':.\7 

c:st ".o li h t.:•1 by th"' r esolution .., tht.: GL.nL; r".l As ..::mb ly' of D.:. c (; bt-r 1946, 

in th'-- c ont'--xt ) f a ,}::nL.r '.'. l c olific ·.tLm ~f .,f i\,n cvs ". ·.::-.inst t h,c; l c,ttc - .nd 

jwl,:-rik .. nt )f t ' '-- Tribun·~l 11 . 

F10ll J.1in..:, the r cCOITlln..;nd "' ivn., c ) nt.:.,inc- i n t h& ~.:..,::Jvt: esolution 

thE- l r ob L .. m :>f f.::.rmul.:.t i on of t!1..:: Nurember e 1)rincip l c-s h ':.s boc ..:,m,a the 

s ubje ct J f fu tl 1.,r c onsi e r c.. t i., n o '.\n s tu i ;;s by the 'l l ri . .,;--r i a t o >r g:1ns of 

the Unitcrl P '.ti vns . ( 1 ) 

(vii-) ·concl usions . 

Tht ·.c·ol'k J. .m'-- in t he fi.:.: l d ')f i nt'-- rna tion::.l l ·:.,7 by th - victoriou s 

Unit url Nr. t L>ns .'.l ncl 1;mbodit, i n the: Four f >;·:er o.t.:r e m0nt f , r the ?ros.:;cut i n 

':.n d I uni hwent -Jf tll0 ,hj or --:.rar Cr i min ,, s , ·-ncl f urtht.r dev l oped by t h 

I nt 0rn1.t i >w l Hilit 1. ry Tr i bunnl L, 0f mJment 0u ' ' importance . Tl e Tribuna l 

v:n fully c •; ::.; c ious t h ·1.t it s t : k ·:rr.'$ not l ' mit e t J the ... olution ·) fthe p r ob­
l ems which it 1.ms · i.r cctly f n.c i nr , n 'll!lc ly, t he puni s hment of 
t he -Gc i:•unn ~, j or \rir crir in• l s but th':.t it s w·or k i·,ould oe ) f f unclnment:. 1 

t:n t of intern::.tion ". l l '.'.rr. The Tr ibunc.l 

t t od in th6 Jud 1.mi~nt t hFtt t!w Ch:1rt t,1· i s the xprc"sio n of' intL. I'l1IJtitm,:11 · 

contri ut t on t i t-:.rn · tion -~1 i aw. ··· 
,· . 

Thw; t he Tribun".l m' c it c l v'1r t h,".t th J. ,~y1 of tho Ch 'l.rt ur 

w"s decll r ;..tt .,ry ,)f oxist i nc int er atiJ n':. l cu ·t ,JITl'U:'.f 1 '1YI nnrl r:ou l b E; 

,:nr inv )l vv· • t.;.C:J JTI' tl rc.:c ,1 un:::;ibi lity f th'-- l e Jcr s f thL. • [' ·:ces"Or 

St n t n, .;imil · r t ) the r ~:;pv sibili ty for \7 r cr i e u i n thL.. technical 

But th,~ ., ·.rt.:t:;r:1L..nt ,._,f 8 t h 1\u tu .. t , 1945, cmtrw-.:t ' ( tht.; Tribuna l 

rrit h t hu trj • l ·.n ·l puni ... JuT\\,n ; f hu nn j . l ' \/'J.r cr imin 1L ; ::if the E l ':JJ:'.l(; n 

(1) }',·,r :it.. ! .Ni. ;i ,Jn._; .Ci..; '" , I' , i n. CI'i l,'lL.u '.in .· }lv 

f 19Li-7, .1 ,.;1., A i ,u ,. ',b ~ 1,; 1· t i.:. I1..: t r1, (:v~l in 
·1 thv _C, rn;, .y t ,f Cr· nvr; Hu;. i y , 

~ ln th\., : vn \., Tr · · t iwS 
,:i th t lw 0VL; l ()} n .. nt 
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It rra ., a :id hoc Tr i bun" l l'. n n s<:c .:md. Tribun" l h'ls beem set --
U? under t he .[ rcern nt. 

It i.:, obviou ., , th·,t muc' more: h, s t o be) don e; , th, n ,·,h ut , 

hns b t::cm .'.'.chi evvc1 up till n ·:. It is true t c.t t he f :) n2:~t ions h::..ve 

b en fir l y laid o~·.-n, but t hf..: Grcct ion of t hl: rrhol t:: ui l din , f pence 

rot •c t i nc. mc::isurcs of intcrn1.tion lc.\7 h£:.S nrdly begun. 

Thi s r quir&s fur t her l t.; [;i l .1.tiv · -v0rk b.:1 s 21n the Ch.-:-1.rt e r 

nd the findings of th Tribunnl, ~eve l opme nt of t he p rincip l es 

enunc iat'ed in t hone c ocwnent s , the: entrust i n [; f the ap lication of 

adopt ed principl es t o a vupreme j ud icia l b cdy , nnd, fina lly, the most 

difficult t ask of ma kinc; sure tha t effective sanct i ons would be 

~p lied t o a ny future t rnnsgr s s or . 

• 
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