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UNimp NATIONS WAR ORIM§S OOMIIISSION. 

Collootion and Publication of Ipf'onnation 

oonoerning Human -ta. 
. J>ratt Report by Cammittee m. 

(Compiled by the Secretary to Caamitteo III on the be.aia ot 

Dooa. III/89, III/90 and III/91, and the disousaions 1n 

Cpnli,.ittee III held on 22nd May 1947, Minutes No• 7/47• ) 

?. . The Economic and Social Council of the United Nations adopted on 21st 
July 1946 a Resolution on tbe Commission on Human Rights. 

Paragraph 4 ot this Resolution, under the heading "Documentation ", 
rea4a u follows: 

" The Secretary-General is recpested to make arrangements for: 

(a) 

(b) 

(c) 

.. .· 
the compilation and publication of a year-book on law and · 
usage relating to human rights, the first edition of which 
should include all declarations and "bills on human rights 
now in force in the various countries; 

the oolleotion and piblioation of information on the 
activities ooncerriing human rights of all organs of the 
United Nations; 

( d) the preparation and piblication of a survey of the develop­
ment ot h.unan rights; 

(e) the· oolleotion•and piblication of plans and declarations on 
.mman rights by specialized agencies anl non-governmental.. 
national ani international organizations. " · 

(Journal of the Economic and Social Counoil, 1st Year, No.29, 13th July 1946, 
p.520). 

II. Pursuant to discussions between the Director of the DiVision of Human 
Rl.ghta of the tfnited Nations and representatives of the United Nations War 
Crimea Conm:l.aaion held in April 1947 (Doo.Miso.No.89) ., the Directc;,r ot the 
Division of Human Rights conrrwdoated to the Ohainnan of the U.N.w.c.c. on 
15th I(~ 1947 (Doo.A.45), that Monsieur Henri Laugier, 'tne Assistant 
Secretary-General in charge of Social Affairs, agreed vd th him that the 
U.N.w.c.c. was in a better position to do tne work outlined under (o) of the 
above quoted paragraph 4 of the Re·so1.ution of the Economic and Social CoW\Oil, 
than was the United Nations Secretariat, Md added that if the Seoretariat of 
the U.N.w.c.c. was prepared to aooopt r esponsibility for this work, the 
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United Nations Secretariat would be veey pleased to ho.ve it do it tor them. 
The Director ot tho Division ot Human Risht■ turther wrote that, it thia 
were possible, the Division W0\,1ld. like . to be. ·able to submit the ma,usoript 
to the nexi: meeting of the Conmission on Human Rights, which is to 111H1i on 
25th August 191+7 at Geneva. He did not want to press the U.N. w.c.o. in 
the matter, however, am would arrange to have the marusoript sulmltted at 
the following meeting of the CODIDission should it" be impossible tor the 
U.N.w.o.o. to complete the work for August. In any event, he would very 
11110h appreciate hearing from the . Che.irfban of the U.N.w.c.o. and having hie 
views at hie earliest convenience. 

• 

III. In ita meeting held on 21st Mq 1947, the U.N.W.c.c. decided to aooept 
responsibility tor the work as requested as far aa information oonoeming 
human rights arisina from trials of war criminal.a was oonoemed, am poat­
poned its decision on the question ·whether it will also be feasible tor the 
Comniaaion to collect information concerning humnn rights· arising from 
trials ot quislings and traitors. 

Sinllltaneously the whole question was referred to COIIIDittee III. 
Comn:l.ttee III discussed the problems involved in its meetings held on 22nd 
May and 4-th June 1947 (Committee III Mirutes Nos. 7/47 am 8/47) on tho 
baais of preparatory do~nt~ submitted by· the Secretariat, viz. by the 
Secretary to Cdmmittee· nr (III/89), by Mr• Brard (IIJ/90) and by Dr.~ 
Harting (III/91). . . 

IV. On the prel.imino.ry question whether the U. N. w. c. c. baa juriadictio.n to 

. 

Qcllect information concerning human rights a.rising from the trial• of 
quislings and traitors, Cormd.ttee III is of the opinion that the question 
of jurisdiction does not ariso. It is not suggested· tt)at the Ccmniaaion 
s\,ould take any steps oonnected with the investigation of. crimes oamd.tted 
by quislings ard traitors leading up to their prosecution, trial end 
punishment. What the Commission is being· asked to do is to examine the 
reaul:,s of trial.a which have taken place witho:ut the Comn:l.asion having aJ\Y 
part in their preparatio~, ani to obllect information concernj.ng tunan rights 
arising out of such trio.le~ If the Conmiasion undertakes this task it does 
not aaa,,me jurisdiction· in connection with the prosecution -and trial ot 
cpialinga and traitors. It only uses its experience in collecting and 
sitting material which, though it has not directly arisen out of the 
Comniesion • s work, is in many reapeots akin to the COJtmission' s jurisdiction 
which comprises wa:r crimes, including crimes against peace ·an:3. ·orimea against 
humanity. I • 

· · The tenna of ,reference of_ t~ Ccmnisaion, as stated in its inaugural 
meet~. ~ld .' on-20th October 194J (Doc.C.229), c~, in the opinion ot . 
OOl!lllitte~. Ill, not be interpreted to the effect that they form an obstacle 
to the pomnission' s complying with the request made by the United Nations 
Secretariat for the following reasons: 

(a) The U.N.w.c.c. is an international organisation with the legal 
capacities of a body corporate. (?f'• s.,R.& 0.1945, No.1211) • 

(b) 

(a) 

. (,, 

The cpeation of the possible expansion of t~ scope :of the Comniaaion•a 
investigations and. functions was reserved for future oonsiderati~n on 
20th 00 tober 1943 (Doc.C.22?)• , ·· · 

The· Comniesion has subsequently been charged with the task which, 
aocordina to the original proposals, would have been vested in the 
technical comnittee on legal que~tions. (Doo. c.229). 

( d) The request from .the United Nations Secretariat is a matter ~ 
gerupris. It is made to the Coirmission by an organ of the Urµ.~ed 
Nations ·Vibich, in recpesting the CODIDiseion' s collaboration, acts 

· on behalf of its 55 member Sta.tee, among whom there are also all · 
the members of the u.N.w.c.c. 

• 
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As will be shown in tho parts of this report dee.ling with the 
substance of the question, the information oonoerning m.mnn rights 
arising from trials of war orimino.ls, and similar information 
arising from trials of quislings am traitors, is to such an 
extent inter-related, that a report based only on trial.a ot war 

. \ ' ozd.minals proper, or a report based only on trials ot quislings 
·am. traitors would not exh!Wst the matter and would not give an 

v. 

adequate picture. 

In lllaJ\Y international doownants, including draft conventions 
prepared by the UN. w. O. c. before the end ot tho war, so-called quisli!lgs 
and traitors have, to sane extent, bee'n dealt with together with ·war 
or.lminals. In its resolution on tb.e question ot refugees, the General 
Assembly of the United Nations dooidecl on 12th Pebxua.ry 1946, that " no 
action taken as a result of this resolution llhall be of auoh a oharao­
ter aa to intert.ere in any wey w.l th the surrender and pmishnent ot war 

. crimimls, cpislings and traitors". The constitution ot the International 
Re1\igee Organisation, annexed to the Resolution of the General Assembly ot 
15th December 1946, in the part devoted to "definitions and general 
principles" provides that "war criminals, quislings and traitors w.111 not 
be the oonoern of the organisation"; the same applies to persona who have 
assisted the enell\Y forces, which telT!l is oiroumaoribed in some detail. 

rhe, Treaties of Peace with Italy, Roumania, lblgaria, Hungary and 
Finlard, ~ impose on the defeated formar OMJIG' States the iluty to ensure 
the apprehension and au-render for trial not only of persons who are 
acoused of having coumitted v,ar cr:lJDes and crimes against peace or 
bJ.manity, but also nationals of aey Allied or Associated Power accused of 
having violated their national law by treason or collaboration with the 
enen\Y during the war. 

In ~tion, it ma.v be pointed out that the Oamd.ssion has repeatedly 
listed Allied nationols accused of violations of the laws and customs of 
war or crimes against humanity committed against Allied nationals. 

Qrimes against humanity of eneJJ\Y nationals OOIIID:ltted against enitll\Y 
nationals or stateless persons on enemy territory were the subject of 
charges submitted to the COl:lnission in exceptional oases only. It fo111s, 
hoYrever, .part of the original. functions of the Commission to collect 
evi.denoe and to report from time to time to the Governments on certain 
classes of atrocities ahovring where possible the oonneotion between the 
individual crimos of each type and the oamnon policy whioh they expressed. 
It has been the view of the Ooumission from the beginning that this part 
of its functions includes the consideration of or.I.mes against humanity ot 
this type·. (er.· letter from the Lord Chancellor to Sir Cecil Hurst, dated 
2Jrd August 1944-, Document c. 78 and Progress Report Document c.48(1). ) 

Tho juxtaposition of quislings, traitors and collaborators with war 
oriminals in many international docwnents and in some reoomoom.ations ot 
the u. ~ . w. c. c. does not, hcw,ever, alter the fact that the Conmisaion has 
not collected the material concerning quislings and traitors. If the 
Comn:l.ssion undertook the collection of infonnation arising from the 
trials of quislings and traitors, it muld be necessary to ask the member . 
goverMl8nts to make th~ respective infonnation available to the Oonmission 
ard to asad. at in the collection of material from such oountriea, for 
example, the fonner eneJ'l\Y countries, as are not members of the Oonrnission. 

The human rights usually referred to in everyday discussions, and 
irxleed in the deliberations of the Human Rights Conrnission itself are such 
rights as toose of free speech, free press, freedom of association, 
freedan of public meeting and free elections. The trials which will be 
moat illustrative of the extent of the protection or vindication of such 
rights are clearly the trials of quialings run tro:l.tors and those of the 
meJor v,ar criminals. Of the Nuremberg and Tokyo trials tnia fact will 
readily be granted, blt it is urged that no study of the protection of 
the bo.sic mman rights of the individual oan afford to ignore the trials 
of quislingd ard traitors. For instance, Marshal Antonescu and certain 
others were tried by a. Rownanian Court, inter alia, for enslavement of the 
press and infonna.tion services with the objeot of spreading Nazism in 
Roumania .an:i corrupting publio opinion. 
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Again, Be;La. Imro~, fomor Promior eni P'inanoo Ministor, was tound 
guilty in Hwigary, intor al.ill, of tho pronul~lltion of anti-aer.d.tio 
legislation. 

On the othor han:l., thero will be mal\Y trio.la of "tmitora" \"bioh 
havo no bearing on human rights because thoy e.ro roatrioted to the 
violation of duties ~m.ioh a person owes to a· oortt>.in State. The trial 
ot William Joyce, tor instonoe, ~ ~nly an im.lre~t bdo.ring on tmmn 
rights. By .his treoaonable aotiv1tie·s, 'F.illiar.i Joyce ho.a cortainly in 
a general wa:, aidod Md abettc,d tho major war orirJinnla in their orimaa 
violating b.unan rights, wt he htmaelf was indicted am convicted only 
for the viola.tion of duties flowing from his allegiance to the Britiab 
Crown. . 

Oomnittee III there,foro rec011100ms to tho Cor.m.asion that in the tuk 
to be done at the requost of the Uni t.ed Nati,.ms Seorotariat, there ah::luld 
be inoludod tho oxomino.tion of rocords and report a ot' . trials of quialinga 
am, traitors, rut only to the extant to Y.hich those trial.a were oonoemed 
with such porsons aoc~.used aa quislings and traitors aa had, 1n cx,nnection 
with or in a&;lition to the violations of tMir duties of allegiance to a 
cortain State, been aooused of having oonrnitted war crimes in the w.lAer 
aonae, which 1.nol~dea crimes against blmapity. 

VI. Many relevant legal to;ds a. re al.re~ in tho ho.nda ot the Beoretariat 
an:l have been oiroulo.ted as Jliacellaneous documentsJ theae set out the 
laws am. deoreea opplioabloe There 11\1:\Y, hov~vor, bo clitfiow:ties in 
aeouring material r egording t ,10 trials, especially from non-members of tho 
Oarmission, (Italy, Bulgaria; Roumania. and Hungary, and Pinlw). llull 
transcripts v.ould seem necessary for a full eXAJnination ot the wey in 
whioh the rights of the a.coused are provided for during his trial. Por 
an estimate of the protection of the rights of his victims, however, the 
essentials are a statement of the offence, the a.ttitude of tho Court to 
euoh pleas as superior orders or aot of subordinate without the knowledge 
of the a001sed, and the decision of the Court • 

. lf the work t0 be umertaken is to :i,.nolucle int'o:nnation a.rising from 
trials of qµislings am traitors n.ooused of war crimes am. crimes against 
tunanity, it will be necessary to enlist the aasiatance of the member 
governments a.rn perhaps of the United Nations Socrotariat in securing auoh 
intoi,nation from countries which are not members of the u.N.w.o.c. · 

As,fa.r os the trials of war criminals proper are oonoemed the 
material oolleoted for the purpose of law reporting will fo:nn the main 
basis fbr this now work too. 

VII. For technical reas ons the division of the material appears neoeaaary, 
into the analysis of& 

(d) 

the trio.l of the major Goman wor· c1-1Jnina.la (Nur0mbe~), 
the trio! of the major J upuneso v/o.r oriminnla, (Tokyo), 
tho trials of porsono of enelT\Y nationality or nlloginnoe a.caused 
of wax crimes, orilbes against peace nnl c~s against humanity 
not falling vri thi n th~ c t ogorios ( a.) and ( b), · . 
the trials ot' qµ is lings wrl troi tors a.ocuaed of vr or crimes or 
crimes ~a.inst hurnani ty, not falling within the categories {a), 
(b) and lo). 

Work on the tasks mentioned Wlder ( ) and ( o) could start forthwith, 
wherews (b) will havo to wait until the Tokyo trial ha.a erd.ed and the 
transoripto of its lo.ttor p:irt and too deoi aion of the Tril:unal are 
avail,i.bl. e. 

'lbe task eruunero.ted under ( d) oanr.ot be Wldertnken before the material 
_1¥,µs been .oolleoted. with the · aasistnnco of the oomber governments. 

.. 

♦ 
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VIII.- The oolleotion am publioo.tion of information oonoeming taunan 
rights arising .. from the trials is not an ern in itself but obvioualy 
aewea a apeoifio praotioal purpose. Thia pU?pose ia to d.4 in the 
main task · of the Ooomisaion on Human Rights, particularly the prepara­
tion of an international bill of rights, intemat ional deolarationa or 
conventions on civil liberties. It is, thereforo, aul:m:S.tted that the 
work of oolleoting the roapeotive r.nterial should be undertaken with 
this ern in view. 

· T~ infomo.tion to be oolleoted will be of a two-fold character, 
the one· aspect being how ta.man rights have boen violated, the other 
how they have been proteoted. 

Bwry or.1ma or nearly e'very orime violates a right and therewith 
a "human riga"1t" in a wider, non-toobnioal aonae. Ivery inli.Vidual 
ILU"der violates a b.lman right. The same applies to tWlk>st all , 
violations of the laws and oustana of war and to all a.ota ooming unier 
the term "oriule agaipst tu.unr.uuty "as defined in tm ba.sio dooummta, 
e.g. 1n the Charter of tm International Military Tribunal of 8th August 

. 1945.· It is obviws that· the collection of material inli.aoriminately 
• .. dealing with records of 00111DOn law orimoa, mr crimes, am orilma 

against mmanity, which ho.ve *n ocmmitted and which were the aubjeot 
ot criminal proceedings in international triwnala, m1.x.ed ocurta am 1n 
national, military a:ritl ocoupa.tion courts, viould be almost wortbleaa for 
the pirpose for ~.~ch the collection is needed by the United Nation•• 

To an even larger extent the same is true of an indiaorim.inate 
oolleotioJ\ of information arising fran trials of quislinga anl traitors. 

It is the"refore probable tha.t only then the oolleotion of material 
wwld meet the requirements if it were restricted to the recording of 
auoh inoidents ard reactions to them as throw a light on the auftioiency 
or otherwiae of the laws and usages of war and other proviaiona ot 
international law a.nd of nunioipal legal ord:era ,mioh purport to atfoN 
protection against violations of human rights. R.eoorda of trials of 
penons responsible for suoh outrages a.a deportation of allied nati,,na1a 
into oonoentratiQn oampa, their ill-t1-eatment am 1111rder, thd killing. • 
of prisoners of v1o.r, eJd.o~tion of whole popilationa ani so on, are 
of very great interest to the histoi:ian, the sociologist ani the lawyer, 
but they are of no particular relevance to the task before the Hwnan . 
Rights Oanmi.ssion, because no catalogue of human rights is needed to 
pla.oe it beyond doubt that nurder of innocent men, oomen ani children 

·is oriminal. 

IL In the opinion of Committee III, the ooolootion of material ahruld, 
therefore, be restricted to records illustrative of the followi~ 
questions: · 

( a) Oases, if there are any, where the existing provisions of international 
· law did not tumish a sufficient basis for imposing a just penalty for 

activities violating human rights; 

(b) oaaes where the competent tri~nal has foun:1 that a sufficient baais 
exists 1n international o:r Jrunicipal la\'I for the p,mistnent ot oeriain 
activities violating human rights, rut where tho lega.l position remains 
doubttul because the respective decision o.~ne court is not bindi~ on 
other courts. In international law and ~cipal lo.w of IDQl\Y countries, 
deoiaiona delivered by courts have the effect of -res iudicata only a.a far 
aa the actual parties to the prooeedings are oonoerned. · It is therefore 
adviaab;J.e in suoh oases to pla.oe the law beyorrl dCAlbt as to future 
ooourrenoea. 

\ . 
( o) Cases shovring that roore elaoora.te provlsions of international law 
could have preventod violo.tions of human rights from occurring. TM 
question of the protection of civilian populationa of oooupied territor., 
as distinguished from prisoners of wo.r, is a case in point. Th9 Otl8es 

will certainly soow that many crimes v.ould have been prevented, if 
maohinery similo.r to th t ost!lblished for t he protecti on of prisoners of 
wnr had been in operation also for the proteot:l.on of oivilio.n members of 



tho population of oooupied territory, ani of persona who were deportod 
tra:i occupied terri tor,y. Article 6\ o) ot the Charter ot the Inter­
national Military Tribunal extema its protection to "aJ\Y oivilian 
popul&tion"; o. oloae atudy of the caaea will ahow, howoftr, that 
groo.ter <iabo~ation ot this principle and the eatabliahment ot proper 
~binary is necessary, 

' · ( d) Streaa should be laid, in aittins, oolleoting nm arrqing the 
material, on the protection ot tuaman rights ot peraona who are not of 
the .nationality of tho Victorious Powers, ' In t ha province of what 1e 
no,, called "crimes against hum&nitY'', the aspect ot these provisions aa 

.. a 1118MB ot protooting b.tmo.n rights stands 011t ~at olearq, Here the 
report to be produced will bave to ahow how certain tlagrant viola.tiona 
of mmnn rights have nono unpinished mainly for la.ok· ot juried1otion of 
the reepootive tribunals. 

; 

Orims ocmnittod before the lat September 1939 in Oerm&llY .apinat . 
·aennana a.re here in point, 1n view ot the Berlin Protoool ot; 6th October 
1945, by which tho scopo of Art. 6(0) of the Charter ot the International 
Military Tribunal \7e.& rostrictively defined, Th.I.a neoesearily led to 
the restrictive interpreto.tion at the Charter by the Nuremberg Tribunale 
A similar lacuna ( fror.i the point of view ot the t\lture protection ot 
blman rights) o.ro the provis ·.ons of the basic docmionta umer· 'Which ~ 
allied military trib.lnals we1'0 prevented from taking oognizanoe ot aota 
auoh u tho murders of tens ot thouaam.a at Ge:nnan "uaeleaa ea.tera" in 
institutions euoh aa Ifodamar, or the nurder am 111-tree:tmont ot, eaa, 
Hungarian inmo.tee of Belsen Conoontration Camp. With this, proviaiona 

• will have to bo oontrnsted, o.g. the Control Oouncil Law Noe 101 which 
gives to tho competent courts jurisdiction without the important qualifi­
cations of tho Nuremberg Charter BJXl the Berlin Protocol. The activities 
9t the Trib.lnals applying Law No. ~O in the different Zones of Gennar\Y 
will be of' · partiwlo.r interest for the report. 

· ( e) It will be one of the main tasks of tho report to examine the 
question of reprisals, · legitimate am otherwise, in the li(!ht ot the 
prooeodinga against persons who were charged with .war crimes and have 
pleaded, with or without sucoesp, . that they hc.d o.oted in exeoution of 
legitimato reprisals, Ttie exercise of a. real or assumed risht of 
reprisal is o. very important aouroe of violo.tions of bl.man rights of 
~-!"nopent oorsons in times of oriaas. 

• 

( f) Atten~io;-, should also be paid in the report to the responsibility . -
of militlll'Y oommnndors llJ'Xl a.<lm:i.niatrators for viohtions of ~ .rights· 
oomnitted by their subordinates, which has boon ns8Wl8d in ~ of tho 
important war crimes en.sos, such as in the. Americo.n/Ja.pnnsae caett at 
Yama.ahi ta., in tho Canadiarv'Gonnan ca.so of Meyer a.Di in the Britistv'Ge:nno.n 
oaae of Kesselring. The osta.blishmont of such responsibility is one of 
·the linlca in an officiant machinery for the protection of human rights in 
time of wa:r a.rd occupation. 

(g) It may be added that the wholo problem of tM defenceo of superior 
orders anl duress can bo regarded as one of balanoing the oontlicting 
claims of an ~waod o.nJ. his victims. Tho Secrttariat ia now in posaee­
sion of oonsiderable infonllll.tion regarding too law ani practice of the . 
various olliod ooun~riee on this matter. 

( b) Much of thia otudy will in pra.otioo i::tnount in the first place to 
ah:>wing how tho Haguo arxl Geneva Convontions protect oortain rights of 
oortain types of peoplo, e.g., prisoners of war, the sick ani wouzned and 
the civilians of occupied territories, anu secondly to quoting as examples 
of such protootion, trio.la in which tho provisions of theso Oonvantiona 
nave been applied. Such an account rt'JIJ.3 seem elementary to the United 
Nations War Crimes O :tmission, rut would not nppea.r ao to persona lase 
acquainted vdth these cr,iestions • 

• 
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x. In general, it will bo appropriate to illustrate on the basis of 
the immense material availa.ble, tho doveloproont troJ!l the position where 
only allied interests E.nl a.llied rights wero considered to be protected, 
to a stage where the trend oloarly ~a.a to e~end the protdotion of 
mininum stando.Ids of humanity to human beings everywhel'.8• 

In oormection with violo.tions of human rights, camtted e.·g. in 
exeoution ot a policy of porsocution of political, racial and relgicus 
groups, the aspect of jurisdiction will be of greator importo.noe than the 
gaps 1n substantive law. 

XI. It has already been stated supra (IX (a) ru¥i (b)) that it will be 
one of the most important tasks of the work to illustrate go.pa in inter­
national law whioh havo the effoot that some activities violating b.unan 
rights go at present uni::unish.od. 

It is, rowever, only a. smu.11 fraction of inforcation oonceming auoh 
laouna.e in international law, which co.n bo discovered in the transcripts 
ot trials and in jud.gmnts actually delivered. Althougl\ as in:lioated 
under ( d) supra, . sane of the trials will cert1Unly bo intozmative on this 
point, the question, for instance, to what extent reprisals are allowed oan 
hardly be answered satisfa.ctorily with the help of trt\nsoripts of trials 
only. In the great majority of cases in which the prosecuting 
authorities held tho opinion that even i'lngro.nt violations of blman rights 
were justified in positive international law as reprisal~ no charge has 
been- brought before a court. The transcripts of trials of war criminals, 
eto., will slx>w, apart from rare exceptions, merely oases where the 
provisions ot international law on reprisol.s did not stand in the Wfl3 of 
tho punishment of violations of human rights. - . 

In aidition to the files of the Comnission, the files of the prosecu­
ting authorities mey be the richest souroo for the study of such gaps in 
international law. 

It will, of course, not be possible to make uso of the internal tiles 
ot the pros<)outing authc,rid.es to the same extent as of the tranaorip1Js ot 
trials which 1iiore oonduoted in open court, On the other hand, enquiries 
with the competent authoritios - for instance a request tor a report on 
oases in which no charge was brought in view of the pr-ovisiona of inter­
national law concerning reprisals - will no doubt furnish useful information. 

~ As the crimes of enOJ!\Y nationals oomnitted against 8n8II\Y n tionals 
( and stateless persons) on enell\Y territory, fall mainly witbin the 
jurisdiction of the local courts of tha respective territories·, a :full 
documentation of these aspects will have to take aooount also ot trials 
oonduoted. before ocurts of foI100r enemy States, inoluding German am 
.Austrian courts, whioh at present act under the supervision ani witb the 
pennission of the allied occupation authorities. 

of the Control Conmission for GeJ:'l!W\Y 
The Legal Division of tho British Elemeny' expressed its willingness 

some time ago to send to the Commission returns of all the oases of 
crimes against humanity which vJere due for trial or have been triad by 
German orurts. (Doo. M.114, 5). In important cases at least, it may be 
possible to prooure the transcripts or copies of the official records of 
these trials, ard copies of the judicinl decisions. 

XIII. The collection will usefully have to include material from whioh not 
only the present state of internntional law can be gathered, rut also · the 
changes which have occurred in the laws arrl customs of vm.r nrrl in 
international law in general in the l ust three or four decades• Such 
modi11oations of the state of the l aw mey have occurred both in the 
direction of a greater protection of human rights as, eegi through the 
introduction of the notion of oriroos ag:unst humo.nity. On the other hand, 
the examination of the cases rnoy show that ovring to technical developnents 
in the art of war, tha protection previously o.ocorued, e.g. to non-combatants 
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1n land, s~a. sip air vmreare, ~ bo ev~uidered to have been 
QOnaiderably qualified. It will, tnoretore, be relevant ,to include 
1n the airvey not only trials oonduotod durin.J al¥! at the oonoluaion 
ot the eeoond world war, bit alao similar material relatins to the 
first world war. The Mimites of the Rea1,onaibilitiea OCIIIDlaaion 
ot 1919 end its report might be o. usetul source . it ooq,ared with the 
tilea ot the U.N.w.c.c. am tranaoripts oni records ot trials held in 
oonneotion with World War No.2. 

XIV. Oonrnittee III sul:rnits, therefore, the following conoluaiona& 

(1) The work ahouu..- be umertaken wit~ the soope outlined in the 
present paper, namely including intormation e.ris1J13 trom tr.I.ala ot 

. quislings and traitors aocw,ed ot war on.mos am orimi,a against 
. . •• ta.unanlt7, mt excluding such trials as do not contain charge■ ot thia 

kind and are reatrioted to charges of high treason, treason an1 a1m:Ue.r 
ottenoe■• 

( 2) The work shcJuld be procluoed under the responsibility ot Ccmml.ttee 
III. The Seore'tnry~eneral should be asked to a,rrange tho. t .the whole 
1-gal atatf devote part ot their time to this work. The Searetar.,­
General should, attar oonsultation with Oamnittee m appoint individual 
members ot the legal atatt r~orteura for parts ot the work. The 
work will probably have to be ivided on the linas imioa~ in para. 
VII ot ttna report, under (a), (b), (o) and (d}, it being understood 
that further sub-di.visions an, not to be excluded. 

(3) The report will have regard to .the ·double o.spoot. of. the problem aa 
indicated W1der VIII. 

In oolleoting am -sifting the material regard will be bad to the 
Points ot relevance described supra undor IX to XIII. 

"· 

(~) Representatives of member govommenta on tho Comnission, and thrcugh 
them tho Governnents themselves, will ho.ve to be asked for their . 
aasiatanoe in procuring for the Cormdsoion that part of the material 
wh:l.oh ie not yet available, i.e. infomation oonoerning trials of 

• 
' . :: 
. . 

quialinga and traitors acouaed ot war crimes am oriaeo against l'l1manity. , , 
Member governments will have to be asked to aasi~t also in· procuring 
material tran oountries which are not members of tho Conr.d.2',aipn, suoh a.a 
former onenr, Sta.tee. It ma_y oven bo neoes-sary to onliat the asa1atnnoe 
ot the United Nations Seorotaria.t, with a vie\7 to gottine infom,.tion 
which otherwise would not be accessible. 

(5.) When preparing the doounent, the rapporteurs will have to be 
careful not to recormnen::l statements which ~uld appear to interfere 
vrith the sovereign rights of States and in general to restrict themselves 
to recording the present state of a.ffairs, rather thlln suggesting 
alterations of the lav,. 



III/9, 

.3rd June, 194-7. 
UNITED NATIONS WAR CRIMES C<HiISSION 

Notep ot a oonferonce betm,en the Seoretaa-General., 

and the legal members of the secretariat 

held on June 2nd1 l9lt;71 31 30 p1m. 

flie meetiqJ waa held in order, first to allocate eharea in the taak 
ot oollecting and publishing information concerning hl.lDan rights (See Doc. 
III/92h aeoondl3 to discuss a tnrget date for this work; and thirdl.1 to 
re-al.locate shares in the task of drafting the Hiatoxy of the Coamiaaion. 

I. Oolleotion and Publication of Information Concerni!R 
Human Rights 

The work involved in performing the task set by the United Nations 
..,. clivicled as follows, 

Dr. Litawaki undertook to deal with the Nuremberg Trial and all 
trial.a reported to the Conmission in the Polish languege. 

Dr, Ma.,vr-Harting undertook to deal with trial.a by German and Auatrian 
Court• and all trials reported to the Conmiasion in the Czech and German 
language■ J and also the historical aspect of the Cl,leation (the practice 
duri~ and inmediately after the war of 1914 - 18). 

Dr. Zivkovic widertook to deal with the Tclcyo trial and all trial.a 
reported to the Coomiaeion in the French, Yugoslav and Bulgarian 
languages. 

Mr. Brand Wldertook to deal with oll trials reported to the Comnisaion 
in the English language, excepting the Nuremberg and Tokyo trials. 

It we.a pointed out that States invited to send trial reports might 
be adviaed that the Secretariat of the Coaaiesion is qualified to deal 
with material in~ of the above-mentioned languages. 

It wu agreed that it would be necessary to send material t.o the 
United Nations in instalments; for instance, the work on the Tokyo trial 
could not be completed until the trial itself had ended. 

The end ot November, 1947, was envisaged as the elate tor dispatch to 
the United NaUona of the first substantial instalment, and the end ot 
October as the date before which the contributions of individual reporters 
towards thia instalment should be ready for edi til'l8• 

II. History of the Comnission 

Subject to the approval of M. de Baer, Dr. M~-HartiqJ agreed to take 
over points 8 {o) {d) and {e). ((c) "Terms of Reference - the original 
functions of the Colll'lission"J {d) "The ColllDission as M advisory body"; 
{e) ''Practical and legal consequences of the work of the CoJlTalission".) 

Dr• Zivkovio undertook to take over "official declarations and 
conferences 11 { 6( a)) from Dr. 1Jo.yr-Harti113 and to deal with any parts of 
Dr. Schwelb's share still uncompleted on his departure. 
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III/94 

June 9th, 1947. 

UNITED NATIONS UAR CRil-ES COHMISSION 

~Xlo.!ITTEE I II 

Q_ollection and Publication of Infonrtation concerning 
H\DJl8.Jl Rights. 

Preparatory discusuions in different organs of the 
United Nntiona, 

The following letter received py the Secretariat ot 
the United Nations War Crimes Canmission frcm the Chiet ot the 
Dietribution Section of the DocUr.t8nts n.nd Sales Division of tho 
United Nations is, together with the sur:u:iariee of diaoussiona ot 
the Nuclear Canmi.ssion on Human Rights nnd of the Eoonanic and 
Social Council attached to it, circulntod for the inf'ormo.tion 
of members. It gives infomntion on the discussions preoeding 
the Resolution which is qioted in Docs. II~/92 nnd c. 257, 
tection I, and which is the bo.sis of t,1e roqueot f'ran the United 
Nntions Secretariat to tho United Nntions r:nr Crimes Carmission. 

UNIT~ :D NATIONS, 
La.kc Success, New York. 26 }.m.y I FJ47 • 

Ret': ,306-3-5/HMB 

Doo.r Ur. Sch·,1elo, 

In reply to your letter of 2nd :.rny, · all of tho documents covering 
tho oui::>joct of human rights arising from trials of ,·m,r criminals \'lhioh o.re 
presontly available \18re dospntchod to you on 27 Hny, 1947. 

Attached to this letter is additional mnterial u l i ch the Secretary 
of the relevant Cor..mission suggested that I should fo: .... :, rd to you. 

I trust this ~,ill be of sane o.ssiotnnce to you ".n . tho.t you m.11 
not hesitate t o communicate with me if I cnn be of nny f urther help. 

Yours sinceroly , 

Sgd. Mabel :: • .-Jutler, 
Chief, Dic t ribution Seotion 
Doo\.lllonto and Soles Division. 
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"The collection and publico.tion ~ inforr.mtion on the 
activities concerning hur.llln rights nr:1.sing fra:1 the 
trials of war criuinalo, quislings nnd trnitora nnd in 
particulnr fran the Nuremberg Md Tol(j'o trials"• 

1. D~aoussion in the Meetings of th~ Nuoloar Ca:i~iooion on the o.boyo r,aolutlon. 
l. The NUNT.1berg and To)cyo trials c:£ wnr crininals and their 

importance to the stuey of hUl!IM rights nre firot nentionod in the oeetinge 
at the Nuclear CaJmiosion by Professor Co.ssin r.t n closed 11oeting ot tb.e 
Canmiasion held on 6 }.{ay 19~6. at 3fX> p.m. Tho •-~ot1bera nre discussing 
the dratting of an internntional bi 1 at righto, ,7hether tho nuolear Ocr.uiss• 
·ion itself is corapetent to draft ouoti a bill r.t thio session, what r.Klthoda 
should be adopted, '7hat subjects should be included in the Bill, and what 
provisions should be made for its i:-1plenentntio11. H~ro Prot'oosor Casson 
mentions the possibility of creating a control ngoncy to consider the 
violations of the proposed declaration or the rl~;hts of nan. The Security 
Counoil is emp~red by t he ChArter to exaoino ouch violntiona as -rrould 
oonatitute a thrent to tho peace. But t/8 shoulL cl'istinguish botwoen these 
probl81:18 and others. Goverments might ..-rell o~jcct to the ~re&tion ot a 
control agency and in many co.sos it is tho re::;poct for the authority ot 
goverrnents which will uno.blo the Cor:miosion to f'.chieve ooncrete results. 
However, there nay be cace o ~hare the violationn of hUDan rights will be 
so serious thnt non' s right t o cliscuos thou, o.nd t he right of the 
Security Counoil to exanine tho□, cannot be ignored. 

At this point Profeocor Cassin draws the a.tt.ention of the 
Ccr.unission to the Internationo.l Tribuaal of 1\,_1•e:.1borg. 

Men are being ~udE;ed there not onl y rm.· hr.ving tmnted and plannel\ 
o. wnr of o.ggreosion, not only for viola.ting t he rulos of ,mr, whioh ia not 
the concern of the Hunan Rights Cannission, but f er crimes mnst hurlanity• 
These cen rooy be condenned to clonth on this one count, A a . ar cour\ 
is sitting in To~o and judging man nlso f o:r cri i co r.gA. inot hur.wlity, The 
establishment of these tribunnls represents n ~r~~t ~dvo.nce in the 
protection or the rights of r.,an. The principlvo governing these trib\UlB.ls 
should be closely studied by the Commission. 

2. At the next meotir.g held on 8 May 19i.i; P.t 10, 30 au:16 tho 
disoussl. on on the drafting of an internation:-.1 bill of r ights is continued. 
l,iembers nre ngreed thr.t further documentation will be necess~ before an 
internntionnl bill of rights co.n be written. ;~. &ssin proposes that 
n yeo.r-book incorporating existing bills of r i eht i:; i n force in the Vl'..riOua 

oountrioe be drofted. Int'ormntion on the work of' nll organo at the United 
Nntions conce rning humnn rights should be collected 11.nd this should 
include reports on tho ,.-,ork of the interno.tio ·-· c ourts of Nuremberg and 
To~o. These are espocinlly i mportant in th~t, i'or the firot time, without 
t\1\Y existing laws ns n precedent, o.n internn.t i o:-.f'.:.. commw1i ty organized 
n tribW18l t o try i.1en for 2£~ - -~g__n_inot humnni tY, r.nd not merel'1 for 
broo.king existing trel\tioc nnd i nt eniationnl c · nvont ions. The achievements 
of the courts in trying o.ru condemnins violat:t or..s of the r i ~hts ot man 
rnuet be noted. Ur. Hein {l'c.'1: bor f or Chin2. r.n Chd .rr.mn of the Far Enetern 
Division of the ~ Crinos Con .. 1isoi on) stntos th.~.t t he principles · 
3ovarning the Nurember g court r.ro c ntc ined i1 J ustico Jnckaon's oto.tement, 
on the bo.sis of which nn i nter nntionr.l :-.gr oo•· ~o t \7ns r.\O.de. Apart fra;i 
this in Mr. Hsia I s vien thore io not nuch Ut'.t or i:~l of interest to the 
Oaunission. 

'• At the uecting or tho Ca 'lfliooi on hol u o. 10 Hn.y 1946 nt 10130 t1..m, 
tho oombers ngreo thnt n yo:-.r- book s hould bo co: _ ilod, whooe first 
odi tion should contain tho bills r r i hts i n o::iotonce in the membor 
nntions of the United Nnti ns nncl t hr.t i nf o:n·,i.~t · 0 ::1 should oo oolleoted l\nd 

' 
. 
• 
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nnd published on tho nativities of nll or gnno of the United Nntion& 
dealing ,nth Huonn rights. This is "to include inforr.ntion on the 
Nurenberg v.nd Tok.yo trials which r.iiRht bo i1.1portnnt in tho field of 
hur.io.n rights ., .. 9 

11 

4. This ,1ording is adopted finally in the tozt of tho Ccn:dsaion's 
report to the Econcnic and Social Council (Docu..iont E/38/Rov. l). 

n. Discussion of the a bove resolution in tho no utinss of the drnfting 
oanr.dttea of' the Econa:rl.c nnd Social Counci. 1. 

After the prcsentntion of the Report of' t ~1c H\.1:1.an Rights 
Canmissi.on to the Econanic Md Socinl Cow1oil, ~.t is reforrcd for stuqy 
to a spooil\l dJ:a.fting cannittee of the Council. 

At the third nec ting of this Canission held on 12 Jupe 1946 
at 10130 a 1m, certain ooondments to the pnrogre.p . c oncorni.113 the trials 
of mir cr:ir.1inals are made nnd adopted as f ollo'iTs: Hr. Dehousse 
proposes that other trials of war driminals besi des Nurenberg and To~o 
night be useful o.nd should be added. Mr. Bousquet suggested tho.t 
the trials of quislings nnd traitors should nls o ·)e studiod. 

The final text o.s adopted by this Coi:v.1ittoc then roads as 
follorra: "The collection nnd publicr.tion of i nfon.:ic.tion concerning 
hwna.n rights nrising from trinls of ·.-,ar cri··.i.1:·.l::;, quislinGS Md trnitors, 
o.nd in • a.rticulnr fron the Nurooberg and Tokyo trinls," 

III. Adoption of the above res olution by tho ~cui r.nd Socio.l Council. 

The toxt as quot ed in the lo.st parner:-.::ih <'.bovo ,·m.s n.dopted 
,nthout cor:unent by tho Econonic e.ncl Social Council on 21 J une 1946. 
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III/95. 
10th Jwu,8 19~7• 

UNITED NA'£Il>NS i[~ CRTMl!!S CX>Mt.0:SSION. 

~'ITEE III. 

48enda of the United Nations Ooumittee 

on the Proa_r~~si.ve Devolo~nt ot 

International _kE:_w arvl its Codification. 

The following docUJmnt contains tha provisio.nal 
agenda of tho Unit0d Nations Cormnitteo on tho Progres­
sive Developioont of Intornational Lf.l.w am its 
Codification, which oogan its doliboru.tions on 12th 
Mey 1947, and which_ wan roo ntioned in M. de Baor I s 
report to Committ00 III ( :iinutos No. 8/47.) 

Only i t erns 4 and 6 of thu rtgonda concern tho 
United Na tions War Crimc.:s Comnission. · · 

Tho Uni t c:d N·· tion., Doou.m(:rnt A/236 which is 
rof erred to in connoction vr.i th i't,3m 4, hns been cir­
culated as U.N.W.c.c. Hisc..:llaneous doOUIOOnt No.66. 

Tho General Asso1:1bJ.y Resolution on Genocide which 
is the ba.sis for too dis .:::~1c1sivns under i t ern 6, hns 
boen reproduced in U. N. "lo c. c. Ui~c(:)llanoous Do~nt 
No. 69. 

The provisional ::i.g llJ..:1 , ,, :J circ.;uluted on 5th Mey 
1947 as United Nations docw.10nt A/AC .. 10/L 

UNRESTRICTED 

A/AC.10/lx 
5 Hay 1947 

ORIGINAL: ENGLISH 

CXMMITT~ 01· 'l' · PRCGRl:i:JSIVE DE'IEI.OPMENT OF 
INTERN.\.TIONAL L,i.W WD ITS CODil, IC.ATION 

1. Adoption vf tho A errluo 

2. Orgo.nization of tho ·rod: t)l' t c1u Co1:unitte0. 

3. ( a) Study of tht. mot 8 · ,y ,:rhio h the Gon~rul Assembly E::hould 
oncouro.go tho 1_)rogr<is ui vo dovolopmJnt of International Law 
and its evontur 1 co ; i'ic tion. 

( b) Study of tho ct nods 01' securing the c· - p..;r tion of tho 
several organs of th Unitod N tions t o this end. 

( c) Study of the mothous of nltsting thu assi tanou of such 
oo.tional or intorn1.tional bodivs U:3 .light a.id in the 
attainment of t h obj ctivo 
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(Document W222 - Journal No.58, Supplement A- A/PV/55, 
PP• 4-70-4-73) • 

4e Plans tor the fol'l!Lllo.tion, in tho oontext of a general 
oodifioation ot oftenoea against tho peace and security ot 
mankind, or of an Intornational Or:Lminal Code, ot the 
principles recognized in the Charter of the Nuremberg 
Tribuna:J. am in the judgment or the Tribunal. 

(Dooumant A/236 - _Journal No.58, Supplement A - A/PV/55, 
P• 485.) 

s. Draft deolnration on 1he rights am. duties of States. 

(Doowmnt 1/285 - Journal No.58, supplement A - l./PV/55. 
PP•l+7lt--lt-75) • 

6. Letter trom the Seoretary-Genoral rogarding the Reaolution 
adopted by the Boonomio and Social Council, 28 March 19l+7, 
oonoeming the Orime of Genocide. 

• Thia document formerly issued as A/A0.10/1 lleatrioted. 

u 
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June J()th, 19Q. 

UNITED NATIONS WAR CRIMES CQ..U.1ISSION 

Htl4AN RIGHTS RE.PORT i fflEPNWQRY PAPERS 

!!!E_l3COP.E OF A. STUDY OP 

' 
OOUrnilTION CONCERNL'G HUMAN RIGH'l'S 

DERIVED ffi(Jd ~ CRiliE TRL\.LS 

otJiER TffhN 'l'HOSE CONDUCTED BY THE 

~..TIONiJ:, MILITARY TRINJNALS 

BY G, BRt..ND 

SUbject to any modifications virhich a more detailed examination ot the 
material~ suggest as necessary, it is proposed to arrange the material 
requested by the United Nations, in so fer as it re1ateu to war oriminal.s 
other than thoso tried by the Internationol Military Tribunal.a in Nuremberg 
and Tolcyo, in the canner described in the following outlines 

A. Introduction 

A suggested draft for thti introductory· pages appears aa on Annex 
to ,h:-: present paper (see P• 3 ). It is not proposed that this should be 
regarded as a final text. Nor is the possibility of its being later 
amalgamated into a general introduction to the Human Rights Report aa a 
whole ruled out by its circulation in the present form. 

B. The Rights of the Victir.ls of, _war Ori.Des 

The material regardi~ the hwnan rights of possible victiDs ot war 
crimes can &10st conveniently be analysed in the mrumer envisaged by sub­
paragraph (h) of paragraph IX of Docur.ient C~ 259 which runs as f'ollowaa 

1'uch of' this study will in pro.otice at:10unt in 1he first plo.oe to 
showing how the Hague e.nd Genev,o. Conventions protect certain rights ot 
certain types of people , e.g., prisoners of war, the sick ond wowned 
and the civilians of occupied teITi torics, and secondly to quotine as 
exttaples of such protection, trio.ls in which the provisions of these 
Conventions have been applied. 11 

This section, which will also deal with the lacunae in existing law, 
will be divided accordi ,. to the categories of persons ·whose rights will 
be found to be touched upon by the na.terial available, namely a 

Inhabitnnts of Occupied territorit: s •. 
Other civilian populationo. 
Members of arr.ied forc es. 
Prisoners of war. 



,.. 

) 

The sick and wounded. 
Medical personal. 
Captured spies. 

These divisions will be sub-divided under vnr.lous of the follow.I.~ 
headings whioh oach represent a hucan right or group ~ rightaa 

o. 

(i 
(ii 

(ili 
(iv 
(v 

(vi 
(vii 

(viii 
(ix 

Life. 
Health. 
Personal integrity. 
Preedoc ot r.10veaent. 
Fair trial. 
Facil3 rights. 
Religious rights. 
Property. 
Civic rights. 

In each sphere an atter.:ipt will be 1:lade to show how laws and judioiAI. 
practice have struck the balonce between conflicting claics to the Oourt•a 
consideration. · 

(1) 

(2) 

The Extent ot Responsibility of a Cor.nander for Crir.iea Cocnitted 
by his Troops. (See Doc. c. 259, parasro.ph IX (t)). 

The Defence of Superior Orders, Duress and Coercion. (See as 
· above,(g) ). 

The Related Defence of Legality under Municipal Law. 
The Defence of Necessity. 
The Def'.ence of LegitrJate Reprise.le. (See c.s above, (e)). 

D. The Rights of the Accused at the Tioe of Trial 

• 

Materiel relating to the rights of an accused to a. f'nir trial will be ♦ 
derived trom an analysis of' the laws nnd rules ·of the different countries 
relating to the trial of war crioinals run f'rora a. stuey of their application 
in practice. 

The rules relating to evidence a.nd procedure which are applied in trials 
by courts of the various countries, run by the Internationlll. Military 
Tribunals in Nureoberg and Tokyo, when viewed o.s a whole arc;1 seen to represent 
an atter:,pt to secure to the o.ocused his :-ight to a fair trio.l. v.hile · ' 
enaurJ.ns that the • guilty sho.11 not escape punishoont because of lego.l. 
technicalities. Certain typical exo.-:iples will be exar.uned under the following 
headings, to which others will probably be D.dded subsequentl,yi 

l. Right of Accused to know the Substance of the Cho.rge. 
2. Right of Accused to be Present at Trial ancl to give Evidence. 
3. Right of Accused to ho.ve the A.id of Counsel. 
"-• The Right of the Accused to have the Procc~ngs made Intelligia.ble 

to hie by Interpretation. 
5. Rules regarding Appeal ond ConfiIT.U1tion. 
6. The Stress Pl.aced on i:xpeditious Procedure. 
7. Rules of Evidence in General. 
8. The Adr.tl.asibility of :.\.:f'fidavits. 
9. The Ach,tlssibility of Pre·-Trial StnterJents by one Accused against 

Al'lOther. 
10. The i1.draissibil.i ty of Hearsey Evidence. 
11. Accused not Entitled to the Rights of a Prisoner of War as 

Regards Trial. 
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ANNEX 

. INTRODUCTION -
I. Such discussions ot the ~ .1ental rights or• froedoca as appear in 

text-boob on Constitutionol Law (i.e. the constitutional provisions ot 
m.m:1.oipal laWB) will be found t.o deal with, inter~, t~ napecta ot the 
probleos . 

(1) The extent to which the lnw of the lond has left the imiviuual 
fiee t.o exercise these rights. Thus, Dr. Ivor Jenning■( in Chapter VIII 
(!IUndecentaJ. Liberties) ot the l,aw ruxl the Constitution, lJ point■ out 
that, Yhereaa nearly aJ.l wrffien constitutions (such as t.ho.t ot the United 
Sto.tes) ley- clovm certain "f'un~ntal ri8}1ts" which can be l.il.iited or 
taken awey- only by constitutional or.lemoont, in the United Kingcl>ra there 
is no written constitution and nu such 1\mdnoEmta:L rights are reoogniaed. 
In the United KiJ18clot1, he concludes, "the Ill\..ture of the liberties, oan be 
fawn only by oXtll:lining the restrictions ir.,posed by the lo.w", am, aa 
ezacples, the learned writer proceeds to show the extent to which the 
exercise ot the treedoo of speech am pubitcation ond of the treeda:l ot 
aaseubly is peroittcd under English Law.( ) 

A oertoin a.:iow1t of infon:ia.tion which is to sor.x; extent relevant to 
th11 upect con be derived .froo a stuc\}r of war criootl-ie.J.a, in so far as 
an ocouaed is socetincs fown not guilty of a wo.r ori.De because his acts, 
although they r:ir,,y soer,.1 to hove violated the hw:vln rights of his viotil:la, 
were held to be justified by the laws and usages of wor~ Tb.la, mile 
an attecpt to ensure e. oeo.sure of porsonlll. liberty to prisoners ot wor is 
tiade by the final sentence of .1\l"tiole lJ of the Geneva Prisoners ot War 
Convention: "• ••• They shnll ho.ve ~acilitiea for engaging 19._Rhysioal 
6Zel'Oiaes ond obtaining the benefit of being out of doora 11 ,\)J nevertheless, 
should a prisoner of war e.tteopt to escape, it hns o.l.vro.ys been regarded as 
percissible under the laws ond usages of war for his cnptors to shoot at hiJJ 
in order to prevent his escnping. :For instnnce, in their trial before 
th:e Eidsivating ~lMllSrett (Court of Crir.dno.l. Appeal) in Nonro.y in March, • 
194,6, allegations of r:iurder were ne.cle egainst ex-Krimino.l.sekr~tttr Bruna 
and ex-Krir.iinaloberassistent Cler:1ens, on the grounds, inter al.ic., that they 
shot and killecl Norwegian prisoners, but the accused were touni not guilty 
ot these ohorges. The Court were sa.tisfio<l thnt Bruns, in trying to 
stop a prisoner fror.i escaping, had o.i.Jed a.t his legs but the.t, as the 
prisoner stooped at that t10cent, the SlOt hit hi.r.l in the head. The Court 
came to the conclusion that; as the prisoner shot by Bruns had not stopped 
when ordered to do so., the defendant had acted within his rights in shooting 
•at hiJJ. The victic wns on iraportnnt of'f:Lcial in the illeg 1 intelligence 
service whose co.pture was of Great L:iportanoe to the Geruan nuthorities, 
and the only wo.y to atop hie fro;:1 getting nwoy wo.a to shoot nt him. The 
Court, therefore , did not consider the defendant guilty ot his 111rder. 

(l} 

(2) 

(3) 

On pp. 237 and 244 of the Secom Ecli tion. 

22, ill, PP• 247 - 26o. 

To which, among other pr ovis i ons, r ~ference wo.s o c:e by the Prosecutor 
in tho trial by a British Militnry Court a.t Ho.nnover on J8.IDJ..Dr:f 24th -
26th, 1946, of .. ..rno Heorine . (Tr i nl nnc! Le.w Report Series, No. 31, 
PP• 26 - 27). · 
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The Court Ill.so ostabliahed that a prisoner shot by Clecena had been 
trying to escape, on<l found that the defonclAnt hnd not exO(J~Qed his rights 
in trying to prevent hio fror., eaoo.ping by shooti~ o.t hill.ll) The Judge 
Advocate servi~ in the trio.l before o. British Military Court ot Karl 
Mb~rger for the shooting of prisoners of wnr even went so far as to advise 
the Court thats "If the aocwscd, Karl Ar.lberger, did seo that hia prisoners 
were trying to eaoo.pe or had reo.sonable fieunda for thinking that thf were 
attel'. ti to e co; then that would not a breach of the rules an 
oustot1s o wor, therefore y~ would not be able to aey a. war orime had 
been cor:r.ti.tted." 2 

Such infon1ation ns the above ci.oes not, of course, proviclo an~ 
exacpJia of the first e.apeot of the question. A true instance "°ul~ 
a. provision of internntionnl law vbich d:lrectzy restricted the rights of 
prisoners of wor or inhabitants of occupiecl territories ns distinct froc 
a provision perr.rl.tting the d.etairuile or oooupying Power to restrict these 
rights. The enf'oreecent of such rules, if they existed, could not, 
however, be illuatrnted by wor crii.~e trinls, where the o.bove-oentioned 
categories fiilure as victics and not aa o.ccused. For froc Llllinta ining 
that prisoners of war were unier e. duty under internntional. lo.w not to 
atterapt to escn1)e, the Ju<l3e Advuca.te in the Dreiervro.lcle Trial would 
o.ppear to hnve o.asu;·.1ed tha.t they ho.d o. rir)lt to oakc au.oh on D.tter,ipt. 
He olainct1 tha.t it wns "the duty of on officer or o. &1lUl if he is 00.1"1:ured 
to try oncl escape. The corollary to tha.t is tho.t the Power which holds 
him is entitled to prevent hir.1 froc escaping, and in doing so no gret'.t 
niceties are ooJ.led for by the Power that has hira in his ·controlJ bJr 
tho.t I cean it is quite right, if it is reasoMble in the circw:usto.nces, 
for a auard to open fire on an escaping prisoner, t hoU[;h he should pey great 
heed merely to vourxl hie, but if he should be killed though that is very 
unfortunate it does not ooke o. war crioe.'' 

(ii) The extent to which tho rights ot the ir¥livichlal havo aotunll.y 
been protected by the law. It is this l'\.Spoct with which any atuc\}' of the 
problem bo.sed on an exa.r.tl.nation of trials of wor crir.tl.nnls must be r.mnly 
concerned. 

Professor Dicy, in his classic The Law of the Constitution, me.de the 
following remarks regarding the pocul"Ior ohcrnc'ter 'St the Bri tiah Cons ti tu­
tions " •••• the general principles of the constitution (o.a for eXl\fuple 
the right to personal liberty, or the right of public cceting) are with 
ws the result of judioia.1 decisions detercining the rights of privn.t c 
persons in particular c e.sea brought before the courts. • • • There is in 
the English constitution an absence of +.hose cleclarntions or definitions 
of rights so deor to foreign constitutionalists.... In raaf\Y foreign 
countries the rights of individuals, e.g. to personol freedor:1, <lepend upon 
the constitution, whilst in E1'18ltllld the l aw of the constitution is little 
else than a · g~~nliaation of the rights which the courts secure to 
inclividuals. 11 l3 J 

(l}_ 

(2) 

(3) 

Tril\l and Lnw Report Series, No. 32, p. 4-. 

The l)reierwnlde ~, l)P • 81-7 of Vol. I of~ Crir.le Trial~ 
Reports, published for United N11tions War Crimes Cocraission by 
H.M. Stc.ti.Jnery Office. Italics inserted . 

Ninth Edition, PP• 195 - 200. 

t 

' 
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wri~ing in the soce vein, Dr. E • . c. s. Wo.cle and Mr. G. G. Phillips, Jl,.U., 
have stated that, "It 1s then in the law ot crir:ies W1d of torts, part ot 
. the Oor:Don Law of the lo.nd, the ordinary law and not the 1'wd.acental 

' Oonatitutional Law, that the Englishcan finds prot9c~on far h1a 11berv 
against official.a of the State as wull a.a qthera. 11 \lJ 

· The lawa ot . war are not without instances of ttie aaaertion of the 
right■ ot certain speoitio oateBoriea of persons, end ot principle■ ot an 
even core general nature, which are in aCDe ~ anaJ.oeous to deolaratio111 
ot tunclamental. rights and general ooral principles. One provision 
whioh has often been quoted by Prosecuting Counaol in 1181' oriae triala, (2) 
Article 4,6 of Section III (Military Authori* over the Territory of the 
Hoa tile Jtate) of the Hague Convention Ho. ot 1907 (yonce ffi· Lag 
an4 CUa ca of wo.r on Land), reads as followaa 

"Art. 4-6. Fo.:iily honour and rights, individual life, o.?¥1 private 
property, as .well as religious convictions and worship, r::uat be 
respected. 

Private property r:w.y not be confiscated." 

Again, the preaoble .to the sacw Conventi~n eta.tea that ~he siena~CKiea 
are "animated also by the desire to serve, even in this extrqme caae,l-'J 
the interests of hU&lanity and the ever-progressive needs of civilization~. 
am the introductory sentences to the Convention include the following 
p~aasea 

"Until o. oore oouplete code of tho laws of war aon be drawn. up, the 
High Contracting Parties deer.1 it expedient to declare that, in cases not 
covered by the rules o.dopted by thee, the inhabitants arxl the belligerents. 
rmain under the protection and governance of the noi e of tho w ot 
nations, derived from the usages established arx,fl: civilizeu pe!!;les, 
the laws of huratiiaty1 and from the .11.ctntcs of t .?ubl1c consc ence. 

Judse Sknu, deliver~ a judf,nent which wns aupporteu by the Dt\jarity 
opinion of the Supreme Oourt of N~ in the appeal of Karl-Hana Homnnn 
Klinge, a Geman war oriai.na.J. sentenced to death by the Ei<lsivating I,ag­
camsrett, stateC that torture constituted a violnti n of thoae "laws ot 
hucanity" and "clicaates of the public conscience" which were mentioned 
in the text just quoted. Ju~e Sko.u ndclecl, however, that acts of torture 
ala~ constituted a breach, inter~, of Articles 46 and(6l of the GQneva 
Convenilon, two specific provisions of Intermti.onal Law. 5) 

Most provisions made by the Laws and Cuetor.1S of War, which protect 
certain hwno.n rights, arc not, hovt"{er, of such a general nature, as the 
analysis to be attemrJted presently~ll show. Mal\Y of these provisions 
require the perforco.noe or the o.voiclo.nce or acts of n well-def~ned nature, 
and it is in this connection thnt the raaxi.c ~ reuediUJJ ibi !!!!, to Ythioh 

(1) Constitutional ~. Second Ec'.ition, P• 354. 

(2) For instance, in tho Beleen o.nd other concentrntion cf.ltlp trials. 

(3) That is to sey, on the event of A.n outbreak of war. 

(4) Italics inserted. 

(5) See Trial and Law Report Series No, 30, p.3. 

(6) i.e. in Section B of the r eport (Rights 2£ ~ Victir.1s ££ ~ Crilaee). 
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Dioey Dade specific roferonce,(l) acquires sii3nificnnco for the purpoaes of 
the present atuc"b'. The hw.,an rights protected and the extent of such 
protection can only be found through an o.nnl.ytical stuey of the judicial 
application of a raunber of legal provisiona of a ·roatricted scope. 

II. The exacino.tion of the extont to which trials of war crir.iinals protect 
or vindico.te hW,lQI\ rights confronts the investigator itcouio.tely w1 th the 
question of tho aearegati~n and description of such rights Q8 are suitable 
tar: treatment. 

'Ce;IQ.in wnicipal logru. texts, for instonco the Civil Crioinal Code ot 
Norwq, \ J aake some o.tter.ipt to arrMge their provisi;Jns 11.Qcoruill', to the 
rights ot the individual which will be violated by breo.oh thoreot • The 
laws and usages ot wor, however, ore not o.rro.~ed on OJ'\Y such eystemntic 
basis. 

In lll\Y case it is seldom if' ever the pro.ctioe for the charge against 
on accused to allege any oore specific lecal. contravention than o breo.oh 
of the laws and usages of war. Thus, o. British Charne Sheet o.ccuses the 
detenclant of "oot:1.u.tting a war crime" in that, at a qerta.in place ancl time, 
he we.a responsible for some a.ct or od.ssion "in violation of the laws and 
usages ot war". The Canadian practice has been the sBDe o.a the Bri tiah. 

United States Charee Sheets have not shown quite the same unitormit;y of 
drnttine and may allege a "violati .. m of the laws Qt war" or a "violation ot 
International. Law." Ir. the Jaluit Atoll Trial,(.:> )held before a Uaited States 
Military Oor.nission in the Pacific, the charee wo.a one of curc'ler, Mel the 
epeciticotion, setting out tho alleged elecents ot the offence, ended with 
the words, " •••• all in violati;:m of the dicnity of the United States of 
Acerica, the Intemntional rules of warfare run the C10ro.l. stonclD.rds of 
civilised society." .A.n objection cad.a ·by tre e.oouaed on the 13l'Ouncls that 
the· inclusion in the charge of the words "JJOral atnndo.rus of civilised sociei.Y'' 
was improper ard non-lego.l was over-ruled by the Cor.r.p.Hion. 

Charge Sheets produce.! before Norwegian Courts trying war crir.d.nals 
allege that the accused cor,"l.dtted war crimes which violated specified 
provisions of Norwegian law. French Actes d'Acousation alleue brco.chos 
of Prench lo.wand the Court rust decitlt1 whether these were justified by the 
laws and cua tooa of wor. 

Nor in cost oases is it "" ossible to c.eten.1ine with certainty on what 
ground the Court trying a war cr:i.r.linal cooe to its decision. In Jforwer,ian 
trials, the court's fin<lini:,s and reo.sons ore each uol:fvered in public and 
recorded. A French Military Trit unol~s view of tho fo.ots can :a g athered 
i'roc i ta Jud.Br.lent and the provisions of French law found to oo violo.tod are 
al.so stated. The British, Unitecl State::; nnu. Cano.Jia.n practice, ~ver, is 
for the court si1:1ply to announce its finling d>t' 8\,lilty or not 0,1ilty o.nu to 
award o.ny punishr.lent on wl'dch it may have decided. 'The reasoning by v.hioh 
the Court arrives nt its ve~dict and sentence co.n never be discovered, since 
its discussions are held in privat e sitting and only the final clocisions 
announced. Tbe ar~nts of Counsel ore of intc:rcst in so for as thoy throw 
light on consideratioro \lhich the Court ..ey have ha.din oind clurine their 
deliberations, but e.re not of course nn infalli le guide. In strict low, 
even the sWil.linr.; up of a Judse ..i.dvocate befor e n British Military Court, 
when such an offic r is appointed, i s not a final inclication even of the 
law on v.hich the Court acted. Two r elevant 1)rovisiona setting out some 

(1) 

(2) 

(3) 

~ ,ill, P• 199 • . 

Separate Chapters of thio Cocle , deal for i nstance , with offences against 
the liberty .;f the person and offe nces o.gainst life, body and health. 

!!!!: Crico Trial ~ Rt;ports , Volw.10 I, PP• 71 • 80. 
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ot the ~re ond duties ot the Judge ,'\4v90ate ore r.l8de by Rule at Procedure 
10.3, ( e) and ( t), which run a.a follows 1 ( l J 

· '!( e) At the oonclueion ot the case he will, unless both ho and 
the OO'p-1; consider it umeoeaeary, aum up the evidence and 
adviae, ibe court upon the law relating to the oaae before 
the oourt proceed to deliberate upon their f'i~J 

"(f) Upon any point of law or proceduro which arieed upon the 
· trial which he attends, the court should be guided by his 

opinion, and not disresarcl it, except for vc-y weighty 
reasons, The court are responsible :for the le3&lity of 
thoir deciaiono, but they roust consider the grave oonae­
quenoes :;;Ji1ch ~ reaul t fn?m their disregard of the advioe 
ot the judge-advooo.to on any legal point, The court, in 
following the opinion of the Judae-advooate on a legal point, 
~ recor~ 'S;hat they have decided in consequence ot that 
opinion. 11 l 2 J · 

. Prom these clauses ·it folloWB tho.t, strictly apenlina, a British Milit81)' 
Court 1a the final judge of the law as well as of the ta.eta of a oaee, and 
that a Judse Advocate•a awmdng up does not neoeaaari.ly sot out the law on 
which the Court octed, althoush in pro.ctice his words carry a very high 
authority, 

It ia not possible, therefore, ih most cas~a, to divino the view of the 
Court regarcling the precise hWJan rights protected or vindicated by trials 
of war criminals. This v.oulJ. probably reoain the co.se even if tho reasons 
of the courts were al.we.ya recorded, since those courts, following the 
traditions of civilised justice and observing the raa:.t:Lm nulln poeno. ~ lege, 
naturally try alleged criminals for m:eaoh of specific 1~ proviaiona 
ra~her than for ottencea o.gainst more general principles."(]) · 

To aq this ie of course not to maintain that the judges have been 
concerned with legalities to the exclusion of principles of justioe, for 
theae latter have been embodied in the rules applied. In his al.lQi)ing up 
1n the Rheine Airfield Triai ( Heinz Stellpflug and five others) by a 
Britiahiii!ta.ry Court o.t Oanam-uok, 26th - 29th April, 1947, the Judge 

(1) 

(2) 

(.3) 

The Royal warrant under ·which trials of war criminB.1.s by British Military 
Courts o.re hold provides, in Ret}Ulation 3, that, except in so for as 
therein otherwise provided, the Rules of Procedure applicable in a Jleild 
General Court Martial of the British Arn\Y shall be applied so far as 
applicable to the Military Courts ·for the trial of war criminals. Those 
rules are contained in thQ British Jlrm:, iLOt Mu the .l:,ues of Procedure 
made under the Act by an Order in Council, the l~tter be~ a piece of 
delegated legislation enacted by tho Executive in 1926 (S.R, & o. 989/1926} 

Italics inserted. 

An eX81:1plc of tho worst possibilities involved in trucing the lo.tter 
cours~ is providod by the trillls by the Nazi People's Courts of 
alleged offences against so-co.lied "sound public opinion" 
(Vollcsgeaundheit). 
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Advocate said: 

"The laws and usages of war have developed out ot the followJ.ng prinaiples. 
The first is that t.he belligerent is justified in o.ppl.ying 8.1\Y &lllOWlt am ony 
kind of force necesso.ry #or the purposes of wnr, and of course that r.uat 
al-.ys be so. lb' that I cean force necessary tor the coq>lete 111lniaaion 
of the eneey at the earliest poasible &1008nt with the least possible 
oxpendi tu.re of raen and money. The secom principle is the maintenance of 
hw:ianity; that covers the exoluaion ot all kinda end degrees of volenoo 
not necessary for the purposes at war, and vilich therefore are not porm.tted 
under these custOQS and usages of wor to the belligerent. Thinll3, there 
is the 'aiJ:l that chivalry shall still remain, chivalry 11hioh demanla a oortain 
BDOWlt of fairness in oftenoe ~d in defence• and a wtuol. l'flspoot botwoon 
tho opposing foroos. Tho.t, Gt>ntlo:X)ll, is who.t tho obaorvD..nce at the JAwa 
and· ua9.gea of war sooko to o.ttain, a hidi atnndard. 

"It 1s upon those principles that it ho.a bee~ held that it is forbidden 
to kill or wound an enet\)" lho, having laid down his arms or having no longer 
any raeans of defence, has ourrenc1ered and fallen into captivity, having ceas 
and this is the ir.Jportont point here - to resist. In that event it is the 
proper course, wiler these lo.we o.ncl usages of war, to take him as a prisoner 
of war and ~ant hie the protection and custoey to which he is entitled .as 
a prisoner of war." 

All that is raaintninecl here is that the Courts trying war cr.l.Dinala ho.vo 
not been called upon to ·view the c!lSes before thee frou tho nnalytioGl 
ane]..e required of ooo whose task is to deteroine how fer these trial.a proteotocl 
or vindicated hWJan rights. 

The literature dealing vdth questions concemiJ18 hucan rights is vast 
and cannot be said to provide any agreod co.talogue of ri"ghta which can be 
accepted for the purpose of showing whether ond hov, for they have ~eon 
protected or vindico.ted in war orioe trio.la. Lawyers, philosophers, 
sociologists a.nu psycholor,ists aru not agreed £Do~ thaDSelves o.a to what 
rights there are and in what sense they~ be said to exist. • These topics 
have been the subject of lively discussion ever since th~ rise Qtl>ng the . 
Ancient Greeks of the Stoic sahool of philosOP,h.Y,whioh held that legis~tors 
should atteapt to prooote the freodom and equal.icy r.Jf all ·cen-, · 'lio avoid 
disoritd.nations on ac;c(}unt of rac«: or sex mn 1x> discoura8e any oppression 
of Den by other men.\ 1 J 

FUrthermore, it can te argued that sone cor.u;10nly recoenised ri~ts 
include others within their soopeJ thus, Dr. Jennings writosr 

"The right to personal freedom is a liberty to so r.ueh personal freedom 
as· is not taken awey by law. It asserts tho prinoiple of legality,_ that 
ev:erythins is legal that is not illeeo.l. It includes, therefore, the "righte•~ 
of free speech, of association, o.nd of assembly. For they o.ssert only tho. t 
a can ~ not be deprived of his personal freedoc for cloing ~rtain kinds of 
aots - cxpressine opinion, o.asociatine, run ceeting together - unless in so 
doinB ho offends against the law. Tho "right of pers0nnl freedm" o.aserts 
that a man i:ao.y not be cw1)rivcd of hio freedom for Joi"'3 ,!!lI act unleas in so 
doing he offeooQ against the lo.w. The lo.at is the genus of lhich the others 
are specieo. 11 {2J 

possible procecluro open to the investigator 110uld be to list the 
huoon rights cor.11:X)nl.y protected uy tho nunicipal laws of civilized states, 
and to find how f ir these sruoo ri hts have been prot$3otcd by tho trials of 

--------- - --------------------------
{l) 

(2) 

See tJ'le authorities quoted in Jurisprudence, by Ed8ar BodenheiJ'Jel' 
(New York, 1940) P• 109, footnote 1. 

QR. ill, pp. 24.3 - 4-. . 
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war criminals. Thia app1-oach would be made the easier by the tact that in 
many countries, as has already been seen, the fundamental rights ot the 
individual have been set out i a basic wriit~n Constitution. In an article 
on .TM. N,ahts .~Man ·!!!! 1!!.temat~cm!! Law, {l) by Dr. Edward Benes, the 
tollowJ.~ paragrapli'"'9 appeo.ra Yhich seems relevant iri this oomeotiona . 

"In ··~e:· oourse ·of the last war the American inatitute ~ Internatlono.l 
Law, in e, _~e~iqJ held in January, 1916, passed a declaration ot the rights 
an4 du•iea. ot nat~ona, in the pr ,amble . to· which thero ware ezpre11]¥ 
invoked ~ ~oipal lo.ws of ciyilised nations such aa the right to lite, 
the right to ... llber~, tho right_ to the pursuit of happiness, the right to · 
legal equali ey, 'the right to property and the right to the enjoymnt ot the 
aforesaid rights, am mich domande,l that these fundamental rights should bo 
stated in terms ot interna.tionnl law." . · 

Yeti~ so tarns the method suggested would involve the exomine.tion of 
formal constitutional texts, and the extraction therefrom of certain 
fundamental . rights, it ,~uLl not bo without its difficulties• There are 
tor instance ·l'UUllerous provisio~~ .of interootionaJ. law Yttdch aim at aoouri.ng 

I the right. _to ~ -fair• "I.Tial of pwraons under the temporary jurisdiction of a 
belligor~~t. Article- 30 of the ringuo Convention pro~idea ~ts "A spy 
token in the o.ct shall oot be. punil!lhcd without previous trial"; and the 
right t> foir trial may be thoUB}lt to be protected on behal.1' of the 
inhabitants o:f occupied t0rritory by Article 43: "The authority of the 
powe~ of ~e Stato hnving pa3sed de facto into the hands of the occupant, 
the ·l.lltter ahall .do all . in his po~r to rostore, and ensure, o.a to:r aa 
poa1iblfi public order nrul so.faty, respecting a.t the sano time, unless 
abaolutezy prevented, the luTia ln i'orce in· the country•" Ag,;>.in, Chapter .3 
(Penal Sanctions) of the Geneva Prisoners of War Convention of 1929 mo.kes 
detailed provision for ensuring tmt prisopers of war charged with ottencea' 
e.gainat the "laws, regulations, o.nd orders in force · in the ormed foroea . at 
the cletainf~ Power" shall. be treated in a judici9u, _cw.nrwr (see later). . 
Purthermore, a COJa8iderablo section of this paperl2J is to be dev,tod to 
the right of an alleged wo.r cr¥IYll to a :fo.ir trial. Yet it is argua~lo 
that access to o. fair trial is not n right, but a. roolll'l8 of sateguardi~ 
other rights. · · Thus the United Sto.tes Consti tl.ltion provides that no person 
ahall "be deprived of lite, liue;rty, or prcperty, without duo process of law0 

.,. {Pit-th Amendment), 11 
••• oor· shall any State deprive any person of. lite, li'~rv, 

....., or property, without due process of lo.w;" (FourteenthAi:ieooment). The _phraao 
"due process of lo.w" includes vri:t;hin its scope the idea. of fair trial, but it 
is debatabie, on the face of the text, whether "due process of law'' is ~ga.rded 
as constituting a right in itself or whether it is rcga.rdod as a means of 
protecting "life, liberty, 01· property. 11 

The United Kingclor.i Dro.ft of an Internnti ·.>nnl. Bill o:f HW'lOll Rights, (3) 
prepared for the consideration qt tho Drafting Conr.Jittee ot the Oor.inission 
on HUlil&n Rights of the United ,No.tions, though not o. legal text, provicws an 
interesting· parallel. The preat1ble to the suggested Bill includes the 
wordaa "Whereas the just claims of the Sto.te, which nll men are umcr a · 
duey to accept, nuat JJOt(p~ojudice the respect of IDllD 1 B right to fteeclan and 
equality before the _la'!! .4-J n'nd the so.feguo.rd of hutlDn rights, -which are 
primary and abiding conditions of f'.ll just governraent. 11 Article 12 ot' the 
proposed Bill provides tha.t: "No 1Jerson shall be held guilcy of any offence 
on account ot' acts or oru.i.ss1ons which did not constitute auoh an offence at 
the tir.ie when they were coanitteu. '' Yet the clearest rud most direct 

---------·- ---- -· - .. ···- --·-·-----
(1) Czechoslovak Yearbook of .:.'::_!!t(!!!ntional Lnw, London, 1942, p.3. 

( 2) Sectio·n D (The !9-ghts .'?.f. ,!tt~ Accused !,t _'the ~ £! the Trial). 

(3) Ipndon, H.M. Stationery Office , 1947. 

(4) Italics inserted. 
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reference to the right of fair trial appears as part ot a draft resolution 
which, o.ccordi~ to ~he proposal ot the United Kingdom, might be pae■e4 by 
the General AaseG:1bl3 when adopting "1 Interrationnl Bill ot Right■• fliie 
text augg,sta_ that fair trial i■ classified aa o. means ot ■ate~ 

\ 

rishta rather than o.a o. right itaelts "The General Aaaembly Oll;PN&aea tht, 
opinion that hurna:n rights and t\mulnental tree<loma oan only bo oot1plotoly 
assured by the applico.tion of the rule ot law ond by the maintenance in every 
land of a judiciary, fully ildependont ond stlfeguo.rded against all proaaure 
and that the provisions of o.n InternatioMl Bill ot Rights oa.nnot be ~d 
unleaa the sanctity ot the home tu1cl the privacy ot correspondence are goner~ 
respected and unlosa at all trials the rights ot the dotenoe ore aorup\llously 
respected, including the principle: that trials shall bo held in piblio and 
that every mo.n is presumed innocent ur.til ho is proved guilty." 

Whether a "right" is recognised aa such or ia regarded as o. moans of 
safeguarding other rights is of no signif'icanoe aa loJ18 aa it is maintained 
in practice, but it wet be clear froo the foregoing pngea that 8.1\YOM 
caking an investigation of war orime trials froc the point of view of the 
protection or vindication ot h\DDB.n rights,while deriving valuable guidance 
from provisions of municipal lnw,l!'USt be le:tt to soae extent free to 
segrego.te wtd define for licsolt the relevant rights in the mnner ,'lhich ho 
fima mat convenient for the purpoee of arranging and MDJ.yaing the materiel 
with which he is confronted. 

III. While it is true that the vLLBt onjority of wo.r orirnes with which too 
courts have been called upon to· uee.J. ho.ve constituted violations ot human (l) 
rights, this has not i1Norio.bly been so. Thus, in the Scuttled U•Boats Case 
held before a British -Military Court at H&rJburg, on Pebrwlry 12th ond l.3tr,-
19l+-6, A for-uer Gerraan no.val officer was condeunecl as a war orirainol and 
sentenced to ir:Jpriaonr.iont for a tem of yeors for ainkine; two German 
suh:nrines in violation of the te:ms ot the Instnmont ot sun-ender ot Mq 
4,th, 194-5, It could h~ be clniued that his o.cts infringed the rights 
of any indiviuuol peroon. Similorly, Kapitanleutnant Ehrenrioh Stever 
of the Geman navy WD-3 held guilty of ha.Ying comnitted a war crime by a 
British Military Court at Homburg, on July l8tJ1, 194-6, beco.use he aouttle<l 
the U-Boat, of which he was collJJlU'lder, after the Genaan Cocnand had 
surrendered all naval ships to the Allied Forces. 

A different type of war crime which certainly does not violate the humar 
rights of the living ia that for vihioh tvio Japanese, Jutaro Kilcucb\ am 
Uasaak Mabuohi, \7ere sente nced r espcctivoly to impri:-iorue:-mt for twonty-five 
yoars aoo doath by hanging, by a United States Military Commission at 
Yokohama on April 5th, 1946. Thay woro hold .guilty of \'dlt'ully and unlaw-
fully conrnitting 11'rTanton wid ibhuman atrooitios ago.inst the dead body of' 
a civilian American Prisoner of Vfar in violation of the Laws and Oustons of 
War"• The sentences were conf'irmcd by superior mili tory authority. An 
4\,uetroJ.ian Military Court sitting at V/ewak on Nover.iber 30th, 194-5, fowld 
TD.kehiko Tazak:1,. guilty of 1:utilating the dead and of oo.nnibe.liso and 
sontenced him to be \langod; the evidence showd that he had c~t too boczy 
of a dend a.ustralia.n soldier nnd oo.ten the flesh. The sentence, however, 
was mitigate 1D one of fivo ycors' imprison~1cnt with hnrd lo.bour by 
superior r:iili tary o.uthuri ty. 

(1) SQe _Wor Cri~~ ~o.l Law Reports, publbh~d for the United Nations War 
Orir.ica Cor:.i:iission by H-.M • Stationery Office, Volw:ie I, PP• 55 - 70. 
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Replace tootnote 3 on P• 7 by the t'ollowinga 

"Bxamples ot the worst possibilities involved 1n tald.ns the 
latter course are provided by trials by the Geman Oourts in which 
application waa made of an aot of' June 28th, 1935, authorizing 
punishment t'or acts whioh were analogous to acts alre~ pinishable 
by law) in determining whether ottenoes tell within the scope of 
this provilfion the Qc,ur\s W&re directed to apply "sound popu.l.ar 
eeling. 1' (geaundes Volksempt'inden) •. 
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2nd July, 1947. 

UNITED NATIONS WAR CRnfES COOiISSION 

Cor.Eittee III 

ExPloitation of the Black Mo.rkot ns a war Crime 

(The French Cage No. 4695) 

Proposals concerning the partial re-dratting of Doc, c, 26o 

By Egon Schoo lb I Lcso.J. Officer 

I. 

In its meeting held pn 18th June, 1947, (M. 129) tho Comniasion 
conside:..·ed the Report submitted by Conmittoe III (Doc. c. 26o). In 
his observations on the Report, Lord Wright said, inter alla that 
"although he agreed with its substantial :'.lld rolevunt co'iiciu;ions, ho 
could not help feeling that g;uastions of precise construction might ·woll 
be left out. His feeling was, ~hat it wo.s very undesiro.ble; for imtance, 
to pin down the word "pillage" in tjle Hague Convent;i.on, am in doing so to 
disregard the vlider o.nd more mo&rr. and prnctical view of the particular 
offence which would ba found in the Charte:r, in Lo.w No. 10 o.nd in the 
Nw-emborg Jud.gecent. He was in sympathy with tho stateioont which was set 
out in the French case, which treo.ted the offence as. a. composite offence 
with two facets, one of which wo.s the illegal or undue requisition or 
contiscntion, nnd the other the use of tho proceeds of confisco.tion for 
the purpose of getting the goods in the blo.ck market. It was all only 
machinery for tw purpose of stripping the country of its weal tr. run 
paying for it in the money which ho.d been unlnw1\llly roquisi tioned. He 
knew it was said that on the black morkot tho man ·;/ho wo.s concerned wus 
quite free to sell and ge t full vo.lue l>ut he did not think that really 
met the view of intcrnati mal lnw; it might c1o very well in an ordinary 
court where mo.tters were regulnted by ordinary rules of contract, but the 
French case c :mcludecl that the Veltjons organisp.tion enable the Gennnn 
~ econoJI\Y completely to drain the interno.l morkots of the occupied 
countries without prejudicing the Ge%1:l8J'l fino.nces. In his view, that 
conclusior. shov~d, if it vro.s raado out, an offence under the Charter and 
he thought also an offence within tho r.lOMing of the NuroLtborg Judga:nt and 
within Law No. 10. Ho thought it wo.a \.illllOcosso.ry that tho Cor.Elission 
should conr.iit itself ton precise or definite definition of tho word 
"pillage", vihich was uaed without .:lofini ti;)n in the Hague Convention. It 
wns a very wide term and he was ugninst any no.rrow or precise definition 
of tlw word in the Hague Convention. He ,;lgreod that the French case set 
out a composite charge of a war criue, How fo.r the c ase showed a prico. fo.cie 
charge ago.inst aey in iviu.ual wns f or Corxrl.ttce I to decide on the facts 
stnted." The Chairi.:w.n furth r so.id that th Cor:a;iission coulJ. only u.eal 
with Interno.tionnl Law o.ncl ho tr...oueht on int rnati nnl offonco was quite 

-



- 2 -

properly sto.tocl in too French onse. He coul,~ sey that he ngreel!. with the 
general conclusion of the report but ho wo.a not re~ to Moept L1ll. its 
laJ18U88e or dctinitivns. Vory few alterations YtOuld ooet all his 
dit'ticulties. 

Ut;,; o. debate in v.hich M. Me.illaru, Sir Robert Croigie Md M. de ~ 
took par~, 'oonoluai ons of the Report Doo. 0 • 260 were 081"eed to by tho 
Conr.1issi.m, but the Rep art V-lB rof errod bo.ok to Cor.wai ttoo III w1 th a view 
that it should be ro-drafted on the linas indicated by Lord wright. 

II. 

The Scorett.ry to Co1..11.ti.t1Jee III horowith submits o.s a bnsia tar 
disoussi"n in Cor.uittcc III te11tnti,:,c proposals suggesting soce altero.tions 
in the text of Doc. C .' 260. . .. . . 

FroPosed new text of Paro.sraph VII 

Proo vbo.t wo.s sto.tod in par~_a.ph:IIV, V and VI of this R~port it 
appears that in recent yenrs the notions of "pillnce" and "plunder of 
public and private pr~perty" ho.ve been extenuoc! boyonJ. the scope the terc 
"pillage" wns probo.bly- considered t o cover n.t the tice of too ma.Jcine of 
the Haaue Ri::GulO.ti.Jns~ In modern international. law, particularly as 
applied in the judgment of the International, Mili tai-y Tribunal, "pillage" 
or "plunder 11 probably comprise faots which do not come urxler the notion 
of pillage in French municipal law, to which the Prenoh charge itself 
refers. The ·relevont Frenoh mmicipal provisions read as t'ollowas 

Article 440 of the French Criminal Codas ''Every o.ot of pillage ar 
destruction of commoditieB, cff~ots or OJ\V movo.blo propqrty, comaitted by 
a group or band o.nd by o~n violence, sho.ll be puniaood by penal servi tudo 
for o. term of yeo.rE.; eoE of the persons responsible sholl o.lso be fin~ 
between 2,400 and 60,000 francs." Article 441, ''Nevertheless, those 
who are shown to have been caused by provocation or. solicita.tion to take 
part in these aots of violence ~ only be punished by iLl}lrisoraent." 
Article 4421 "If the ooaa:>dities pillaged or destroyed :u-e grains, grain 
refuse or flour, meo.ly aubstancee, bread, wine or othe~ liquor, the ~nalty 
inflicted on the loo.dors, instigntors or inciters uhru.l bo tho TJI\X1rnum 
perioll of pennl servitude and the r:lfl.Xi.nu:l fine laid clown in Article 440. " 

The l)t:;cree of 1st September 1939,which is Ill.so roferrod to by the 
French Nati Jrllll 0:ffico,rospc.cting the prevention of pillage in time ot 
war provides in :.rticle 1: "In tire of wnr, the orir.ti.nal acts of pillago 
set out in Articles 440, 44]. · and 442 of the Pennl Codo shall be punished 
by dee.th. The sooe penalty sho.11 be c.vro.rdod f or o.11 nets ot' theft 
comitted in a dWl.llling house or in u building evtlOuated by ito ocoupo.nts 
o.a a result of opora.tions of war." 

Froo the quoted texts of the French Crirainal Code , it o.ppeo.rs that 
in French 1:unicipnl. law tho app1icc.ti.m of vi~lence is necessary to 
constitute the cril.ie of pillo.gc. FrorJ the decree of lat Septecber, 1939, 
icposing the death pon· lty for pillnge in tioo of wo.r, it o.prJeors tho.t tho 
legislator, when dealing with pillngo , concoivod it o.o o. vi Jlent criJ:lo 
doservi~ o~ the supreme penalty. 

In view of the :f:ict thnt in tho oour~e of' the nctiviti s cowplained 
of the gootls were not taken o.go:i.uat thu will of the. legi til:\D.te owners 
run adequo.te co1.1f1ensati ; n ( evan high prices ) wo.s givon for purchased goods. 
Cor.Jnittee III dos not express an pini n un the questions whethor the 
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purchasing of' goods on the blaclc marke·t constitutes pillage either in the 
traditional sense of this v.ord or as extended by the leading writer on 
the subject or whether these black market operations come under the 
wider notion of plunder as applied at Nuremberg. 

Proposed new text of paragraph VIII 

Comnittee Ill prefers to base its conclusions concerning the 
criminality of the activities with which the accused individuals are 
charged on other provisions of internationol law than those delll.ing 
with pillage and plunder. In the Conmittee•s opinion the "plunder" 
aspoct of the black market purohaaes consists primarily in the ~ in 
which tm money for the opero.tions complained of was ro.ised. 

The illegal am crir.li.nal character of the scheme consists, in the 
Committee's opinion,primaril.y in the fact tho.t nine-tenths of the money 
for these operations were taken f'ror.i occupation cxp&nses paid by France. 
This is evidence of the fact that the contributions Ybich wore extorted from 
the French econoll\Y by the Gcnnon occupying authorities wore for in excess 
of the needs of tho nrm,y of occupation or of the adr.tlnistration of 
occupied French territory. If' it had been otherwise, no concy v.ould 
have been a.vo.ilablo for fino.ncing the enef.\Y'a black carket purchases 
destined for Germany. The exaction of the exorbitont contributions 
constitutes therefore, a violation of Article 49 of' the Hogue Regulations, 
which provides that if' the occupant levies ooney contributions in the 
occupied territory, "this shall oruy be for the needs of' the arcy or the 
adcinistration of' the territory in question". This he.a lllready been 
established in the Nurer.iberg Judgment. 

Iter.i 15 of the 1919 list (Doc. c. 1) reads: ''Exaction of' illogitimo.to 
or of exorbitant contributions and requisitons". 

Cor.r.dttee III is therefore of the opinion tho.t tb:>se persons who 
were responsible for the policy of exncting exoruitnnt(cqntrib1;1tions by 
the German authorities fror.i the French o.uthoritics, or •J knowingly used 
the ooney thus extorted for the purchases in connection with the black 
market operations outlined in the French charge, a.re guilty of having 
cor:r.d.tted a war crime and cGD be listed for this wnr crime whore a 
prima f'acie case of their implication is established. 

(JI) The extension of the scope of this sto.te1:ient, us compared with the 
text suggested in Doc. III/87, viz. the r eplo.ccraent of the word "and" 
by the word "or" was decided by Cor.ni ttce III in its meeting held on 
4th June, 1947. (Col'll'ilittee III Minutes No. 8/47). 
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3rd July, 1947. 

UNITED NATIONS Wl&B. CRIMES CCMfISSION 

HUMAN RIGHTS REPORT, PREP.:.RJa.TORY p4tPER5 

(Papers appearing under the o.bove headi~ aro to 
be ciroulo.ted troc tir.~ to time by the Secretariat 
of Coa.u ttee III run v,ill include both working 
papers exploring the scope of the task discussed , 
in Doc. C. 259 and proposed dro.f't secti ms of' the 
roport on hucan rights to be ·cocpiled for the 
United Nations Secretariat) • 

Note on the Definition of Human Righte 

for the purpose of dro.ftins the 

United Nations Report 

Notes by Dr. Mayr-Harting 

Introduction 

I, Hw:wi Rifbta in the relations between a State and its subjects , 

(a) 

' (b) 

Hw:ian Rights in the Uni tod Kill8dorJ draft of an 
International Bill of Ri~ts. 

HUDM Rights in the PanL\l'JEl Dro.f't. 

II. Hw:ian Rights p~c.>teoted by the Lawe and Custer.is of war 

Hucan Rights of' the inhabitants of occupied territory. 
HWJan Rights of meJJbers · of the lllT.led forces and civilians 

other than inhabitants of occupied territory. 

III, Conclusions 

The collection and publicnti·m of infon.1ntion concerning hucan rights 
. arising froc trials of war crir.ri.nnls, etc., as has been TJentionea in section 
VIII of DooWDent C. 259, is intended to o.ssist the Cor.11.rl.ssi:m on Human Rights 
in the preparation of th~ir proposals, recomendatbns a.rd reports regardiIB 
an International Bill of Rights, intcrno.tionnl declara.t:brw or conventions 
on civil liberties, the protection of ninorities, the prevention of 
discrioination on grounua of race, sex, langu~e or rcligi Jn and sir.1ilar 
oatters. · · 

I • 

i .. definition of the hucan rights which are placed or ought to be placed 
un~r the protection of InterMtional Lnw can only be the outc )CE of the 
work to which the United Nati-Jns War Crir.1es Cocniasion ho.a been asked to 
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oontrib\lte. On the other bond, o. selection of the ca.terinl to be found 
in the wor cricos trials and· its treo:tn6nt along the linea indicated in 
section not Doouaent o. ~~ is hardly possible without some prelicu.nary 
survey ot the hUJJD.n rights whioh should be token into llOcount. 

An exomination ot the 'Mti te Po.~r co the United Ki11Bdan draft of' an 
International Bill ot Hucan Rights (published in JUne, 194-7) may oontrirute 
to suoh a working list of' hwJru1 rights. 

I. The United Kingdom draft (draft of resolution ot General Assembly when 
adopting the International Bill o~ Rights, J.ppendix II, and draft of 
International Bill _ot Hucan Rights, Annex I) deals exclusively with those 
rights which have to be ensured by every State to persons under their 
jurisdiotion. · 

(a) The Preamble to the draft Interno.tional Bill of Hw:nn Rights 
apeoka :first of the "faith" (ot the United Nntions) "in f'undor.lental. 
human rights and in the dignity and worth of' the hwnan person"; secondly, 
of the purpose of' the United Nations to promote and encournge "respect 
for human rights o.nd 1\mdacontal treedoi:18 tor all without distinction as '° rllOo, aex, lar1gUo.ge or religion"; thirdly-, of the duty ot oJ.l men "to 
respect the rights of' their f'ellow-cen equo.lly with their own"; fourthly, 
of' the claims of the State l1hioh "rm1s t no~_Judico the respect ot I3Bl'l' s 

.. 

right to freedom o.nd equnlity before the lo.w and the safeguard ot humn rights"; 
tit~, ot the neoessi ty for the enjoyi:ient of' human rights and fundamental 
treed.oms by oll persons to be s·ecured by interno.tiono.l lo.w and protected by 
the organised coanunity of' Sto.tes. 

The rights mentioned in the Preacble are defined ooro exactly in Parts I 
and II ot the Bill (of. section 6 of' the Preamble). The Preamble contrirutes 
to so?Je extent to their interpretation. 

(b) J.rticle 2 of the Bill plnces the States pnrties to the BW under 
an obligation ~ -ensure by their respective r.u.url.cipal laws the enjoyoent ot 
the humon rights arid fundar.lental treedor.1& defined in Articles 8 to 16 .. 
(Article 2 a), and to provide the r.1achinery indispensnble for their protection 
(Article 2 b to d). . 

This obligation is reduced in tir.le of wor or other national emergency 
only "to the extent .strictly linited by the exiccncies of the situation" 
(dl"tiole 4-). Non-tllltilcent of this obligation is "o.n injury to the • . 
oor:amity of States and a oo.tter of c oncern to the United No.tions as the 
oor.cunicy ot states orgo.nised wner the rule of law" (~ticle 5 )J it cay 
put into effect the procedure provided for in ~\rticle 6 ond lead in oases 
of persistent violations of' the provisions of the Bill o'f; ~i~ts to 
expulsion froc the Organisation of the United Nations (;.rtial.e 7). 

( o) The human rights and fundouentnl fro tidor.is covered b,y ia.rticle 2 
area 

l. 
2. 

J. 

The integrity of life (i.rticle 8). 
Right of personol. liberty (,U-ticles 9 to· ll). 
(Prohibition of slavery - i.rticle 9; troedon frora 
arbitrary detention - Article 10; and the ri~t 
of residence oa far as it includes the right to 
eraigrnte - Article ·11). 

•rhe corollary of the principle that no· person shlul be 
depriv6d arbitrarily of his life or liberty - the rule 
rw.l\l".1 crimcn ~ lege (;Jtial.e 12). 
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The :f'reedora of religious belief, religious worship and 
observance, religious teaching and of aooeaa to such 
teaching (,~ticle 13). 
Freecloo of inforrnati'on ard treecbm ot opinion (Artiole 14). 
FNedom ot assembly (Artiole 15). 
Freedom ot association (Article 16). 

{d) The United Kinsdora dre.1't "is put forward as a baaia ot discussion 
and not as representi~ the final views of His Majesty I a Goverl'lllent in the 
United Kingdo~ either as regards the provisions outlined in the drntt or as 
regards &JV raattemwhioh are not conto.ined in the draft" (ct. Chapter 6 ot 
the White Faper). · · 

It follows that the list of human rights contained in J.rticles 8 to 16 
of the draft Bill does not purport to be complete. In order to avoid 
prejudicing the reports of' the sub-conmi ttee on discrimination and minorities, 
the· United Kingdon draft dispensed fCJr the tin'8 being w;i. th dealing exhaustively 
with specific rainority rights. It has, however, been expressly stated that 
the Bill is to be corapleted by the insertion of provisions •prohibiting 
distinctions baaed on ro.ce, s ex,language :ind religion (ct. ooll1D8rit .on Port II 
of the Internationa1 Bill of H\.l~an Rights). 

(e) A nuober of rights usuo.lly counted ai;x,ng the humo.n riS1tB have 
not been dealt with in the draft Bi,11 rut in the drat't Assembly r~solution. 

Article III of' this resolution JOOntions too right of all personp to 
work, to education, to social security and similar social and ec_onor.dc 
righ~. They have not been incorporated into the Bill as, in the opinion 
of the outhors of' the draft "they cannot by their nature be defiood in 1he 
to:nn or· legal obligations for States in an instrument such as the Intemationnl 
Bill of' Rights," The clro.ft resolution moreover declares that "it is 
through :tnternationol co-opcrc.tion.. . • • • that the :United N~tions OM most 
.effectively assist •••• in solving internati:mal. problems of M econooio 
and socio.l character •••• ond achieve social progress and better stnndords 
of lite in larger• f'r.eedora" (:iXticle III of the <lrat't resolution). 

Article N of the draft resolution spee.ka first of' the o.pplicntion 
of the rule of le.u ; secondly of the independence of' the judioinry {with 
which Article 2 . (c) of the draft Bill .is concerned as well); thirdly,. . 
of the sane ti ty of the home; fourthly, of tre privo.cy of c.oITesporidcncc; 
fifthly, of the rights of the defence which :i.n all trials are to be 
scrupulously respected, including the principle that trials shall be held 
in public e.nd that every r.nn is presumed in.1ocent until he is proved gUilty • 

Contrary to the usual terr.1inology, ru.l t nese rights are not called 
hUi~llm rights, but pre-requisites for the s ~f'eguardi.ng or human rights 
( "human ri(.1)1ts and funcla.r,1ental frce c1a-,1s c an only be . completely assured.~•") 
and their . fulfilment respectively ("the provis ions of an Interru.ttione.l 
Bill of Rights cannot be fulfi l l ed.; •• "). · . 

As they ~re not inc~rp~rated in the Bill of Rights they ·are not 
covered by Article 2• their violation is not in itself to be considered 
o.a "injury to the co~.iuni ty of St-ates" vri t hin the meaning of .Article 5 
of the Bill, Yhich raoy result . in the pro~edure provided for in J~ticles 
6 am 7 (cf. above I (b)). 

(f) The ore.ft declaro.tion concerning fundDJrento.l human rights 
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aubmitted by tho Delegation of Pru~(l) to the San Pranoisco Conference 
:f'orma with the United Kingd.an Draft part ot thl!t documentation tor the work 
ot _ the drofting -ooi.r.u. ttee vhioh was charged by the Economic and Social · 
Council at its .fourth sesaon (Morch,(i2'+7) to prepare a prelicinnry drnft 
of_ the Intemo. tional Bill of Rights• J The Panama draft is a mere · 
declaration ot rights limiting itseli' "to an expression of the troeclo1,l8 to 
which every human being is entitled." It does not canto.in 'provisions tor 
the protection of these treedoLl8. (similar to those of .i..rtioles 6 o.nd 7 of 
the United Kingdom draft Bill, for instance (ot. above I (b)), ond no 
distinction can therefore be drawn like that between the rights dealt with 

. in Articles I~I and . IV of the United Kingdom draft resolution, on the one 
hand, and those incorporated in the draft Bill, on the other lCf. above I 
(e), le.at paragi-o.ph). Neither does the Panama ·draft provide tor the 
restriction of human rights in time of war nor other national emergency 
(ot. above I (b)) •. 

The Panoma draft covers essentially the same rights as the United 
Kingdom dro.tt; added to this are (1) the right to own property (ArtiolelO); 
(2) the provisions concerning fair trial (Article 7) deal oocordingly with 
civil liabilities as well as crirai.nal ~ct. Article IV ot the United Kingdom 
droft resolution - see above I (e)); 3) the Panama draft incorporates 
both the rule mllwl oricen sine )jge of. o.bove I (c) - 3) and .the rule 
mllA poeno. ~ 1tge {.1U-tic!e'{'9 · J (4) economic and social rights 
(ot. aDtion llI of e United Kingdom draft resolution (above I (e) are 
enwnerated as right to education (Article 11), right to work .(Article 12), 
right to reasonable conditions of work (Article 13) right to ade<JUate 
food and housing (.Article 14), and the right to social security (ia.rticle 
15)); (5) the Panama draft tinalzy deals with minori\y ri~ts (in the 
United Kingdom dro.tt their fol'Dllation has been reserved· (ct. above I (d), 
last paragraph). To those belong in a sense the right to take part in 
the Governnent of one's State (Article 16) and the limitations on exercise 
of rights (Article 18). Specific minority rights are vovered by Article 17 
of the PMama draft: the ri@'lt to protection against arbitrary discri.r.li,nAtion 
in the provisions and npplication of the law.because of ro.ce, religion, sex 
or any other reo.son. 

It me.,y be noted that the Panama draft does not include any provisdlons 
concerning the right of residence (of. above I (o) - 2). 

(l) 

(2) 

·The Panama draft is identical with the "Statement of essential Hw:ian • 
Rights II drafted by o. commi ttea appointed by the American Law 
Institute. A footnote to the text of this statement published in 
"The .. uuuus of the :unerican Acadefi\Y of Political and Social Science'', 
JD.J'U.W"Y 1946 (pp. 18 et seq), sa.ys that the members of the Drafting 
Cor.:mi ttee are, Williar.1 Draper U:WlS, Chairman; Ri'cnrdo J • ALFnRO, 
George M. Bl.&&T, Percy E. CORBET!, Julio A. del VA.YO, Noel t OOWLIID, 
Kenneth DURANT, John R. ELLll.GSTON, HU SHill, Manley O, HUDSON 
O. Wili'red JENKS, Charles E. KENWORTHEY, Henri LA.WIER, Karl· WENSTEIN, 
K. C. MAHINDRA, Roland s. MORRIS, John E. MULIER, Ernst RABEL, . 
Ludwik RAJCHMAN, David RIE~, Jr., Warren A. SF.AVERY, Angelo P. SERENI, 
Paul. WEILL, QUincy WRIGHT, and George M. WUNIERLICH. Judge ~ON 
· is doubtful about the phrasing in some places, and Professor SEAVEY 
is not in agreement with the essential character of the rights stated 
in Articles 11 to 15, relating to social rights. 

The draft of the Delegation of Cuba submitted with the PanarJB. draft to 
the San Francisco Conference, which is also at present before the 
Drafti~ Coranittee mentioned above, is not at the disposal of the 
Secretariat. 

\, 
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II. The righlla discussed above are those of' every man towards the State 
under whose jurisdiction he falls. · 

(a) The rights ot the inhabitants of a territory occupied in the 
oauae of' war are outside the scope of the United Kingdom dratt. . 

There oan ~ little doubt that the limited jurisdiction ot an occupying 
Power does not permit an inter;ference with individual. rights to which not 
even the legitimate aovereign is entitled. Thus, the Hague Regulations 
(Article 46) atate expressly that the occupying Power haa to reapeot "f:amily 
honour and ri~ta, individual life and private property, as well aa religious 
convictions and worship", and is not pennitted to confiscate private property. 
Moreover, the occupant shall do all in his power to restore and ensure aa 
fo.r as p~ssible public order and safety (Hague Regulat~ona, Article ltJ) -
(cf. hl'ticle 2 ( d) of' the United Kingdom dratt Bill above I (b), and Article 
~ of' the P8l'l81J& dra1't concerning "Freed~ trom Wrongtul Interference"). 

In this comection, the provisions of' the Articles 23 (h) and 43 . ot the 
Hague Regulations r.~ further be mentioned, which protect to a certain extent 
the independence of' the judioi3TY towards t~ occupying Power ( o£. Artiole 
III of the United Kingdom draft resolution above I ( e) - 2) • 

It is, however, neoessory to contrast- the obligation ot an occupying 
Power to respect the· human rights and fundamental treedoms of the inho.bi tanta 
of ocoupi~d ·teIT_itory with the occupo.nt's right to do everything neoeaaary 
in the interest of' warfare and the aatoty ot h1a Al"IV• 

The inhalSi tents of occupied teITi tory cont~nue to owe allegience to tho 
State whose authority has 2 facto passed i~to the hands of' the oocupnnt 
( o£. Article 45 ~f the IIQ8U8 Regulationa). Occupied territory Jll8¥ often 
be within the zone of war, For this aoo similar reasons the restrictions 
of individuo.l rights to which o.n occupying Power appears to be entitled 
C£\Y 30 further than those 1lh1ch a sovereign Powur 1a Jwltitiod in 
imposi~ (cf. J.rtiolc 4 of the United Kingdom draft Bill above I (b)). 

(b) The hwnan rights of subjects ot belligerents other than the 
inhabitants of occupied teITi tory i'o.11 into a category o£ their owna the 
human rights of the members of the anaed forces and civilians, 'Mlich ho.ve to 
be respected by the enef'i\Y Po"'3r. They are the rights of persons towards a 
State which has no jurisdiction over them. 

The conception of war as a contention of States through their a:nned 
forces includes the protection of' the life and liberty of such private 
subjects of belligerents as do not directly or indirectly belong to their 
armed forces. Devclop:icnts of the l ast decades - the mechanisation ot 
modern WC'.rf ore ond comecte with it, the .':;I"owth of the numbers of mn­
combo. to.nt men OJ¥i wor.ien eng'-.ged in the manufacture of nunitiona and 
impleoents of 'l'18r, and, generally, in the remering of services connected 
with military, naval and o.ir opern ti· ns, the. increased importance of 
economic measures as a r.ieans of V1arfro:-e ond especially the . advent of' the 
so-called totalitarian r~gilue under which the life and property of the 
individual are entirely dominated by the Stute both in time of peace o.nd 
in war and utilised in a rigidly regiraent@d fashion for the purpose of war 
econor.iy - have blurred the distinction between corabatants and non-combntanta 
in many reapects. The tundenento.l rule that non-combatants r.iust not be 
made the object of direct attock by the lll'llled forces of the enel'i{Y',ho.a, however, 
been lef't intact (cf. Oppenheir.l, Volume II, SiJlth Edition, paragraphs 57 and 
57 a). · • . 

Considerations of a hwnani.tarian nature have further brought about the 
general acceptance of the principle which s&3s that only those kinda and 
degrees of violence should be permitted to a belligerent aa are necessary 
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for the overpowering or the opponent. Thus, it is said in the Pretltlble to 
the Declaration of St. Petersburg of t he year 1868 "• •• tho.t the only 
legitimate object \\hich Sto.t~s should endeavour to accomplish durine wor is 
to weaken the milito.ry forces of the enelI\Y - that for this purpose it is 
sufficient to disable the greatest possible number of men - that this object 
would be exceeded by the employment of arms v,hich uselessly aggravo.te the 
sufferings of diso.bl~d men or render their death inevitable - that the 
employment of such arms would therefore be. contrary to the lawa of hw:nnit;y." 

These o.nd similar considerations underlie the lc'.wa ot wez- which eJ.D, 
to use the words of the St. Petersburg Declaration, "at fixing the licits at 
which the interests of ,·,ar ought to yiei.d to the requirements of huuanity". 

~o ~.runerate a few examples only of the rules of land wo.rfare, protecting 
the ~~ghts of the individual, .the followi~ ma.y be mentioneda 

(a) The rule that combatants ma.y only be killed or wounded if they 
are able and willing to fight or to resist capture (J.rticle 23(0) ot the · 

HBE:,'Ue..Regu]Ations). 

(b) Belligerent·s are probibi tad f'rom deole.ri~ that no quarter will 
be given ~ticle ~3(d) of the Hngue Regulations). 

(o) The provisions of the Declaration of st. Petersburg of 1868 and 
the Declaration of the first Hague Conference of 1899, which exclude the use of 
certain types of ar.u:ru.ni tion and - belonging :lntD thisoontmct - 'the l)Ol'm"C\l rulo ot 
Article 23 (e) of the Hague Regulations prohibiuing the cmplo)'T.lent ot art1S 
and projectiles or material calculated to cause unnecessary auffering. 

(d) Various provisions proh~_bitine tho uso o.f':.oapl\YXiatill!, poison.Jus 
or other gases, and of bacteriological methods of v,arf'are. 

(e) The rules of tho Geneva Conventions pf 1906 and 1929, respectively, 
concerning the treatment of sick. or ,ypunded persons. 

(f) The provisions of the Hague Corwentions of 1899 o.nd 1907 nnd of 
the Geneva Convention of 1929 concerning the treatment of prisoners of wor. 

To these siraile.r rules- applJring to sea and air v.°'ll'fare could be o.ddcd. 

III. (a) The rights to be included in the proposed Bill of Rights were 
discussed in the meetings of the so-called Nuclear Com .. ission on 6th, 8th 
and 10th M~, 194-6, by the Huoan Rights Colllnission at its first session in 
January and February 1947, and by the Economic and Social Council nt its 
fourth session in February and Murch, 1947. 

Professor Cnssin's refer ence in one of these meetings to the International 
Courts of Nuremberg and Tokyo, "trying men for crimes against hw:w.nitJ o.nd 
not merely for brealling exis ting treaties and international conventions" 
(cf. Doc. III/9~, section I, paragrnph 2) se~ms rather to suggest a .certain 
machinery for the protecti~n of hwnan rights. At one of the ceetings of the 
Economic and Social Council~ the French representative, PieITe Mendes, pointed 
out that no convention existed for the protection of the civilian population 
in war tire. He proposed that t his omission rilight be studied by the Com;1itteo 
entrusted with the task of formulating a preliminary draft Internationol Bill 
ot Rights. This proposal obviously asswnes that the Bill of Rights .will not 
merely deal with the rights of subjects with which the State must not 
interfere. (cf. above, I). 

As far as the Uni t c<l. Kingdom draft a llows any co.nclusion to be drnvm as 
to the final Bill of Rights it seems that the human rights of nembers of the , . 
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araed forces Md civilio.n subjects of one belligerent, \lhioh have to be · 
respected by the other, nill not be ooverod by this Bill. 

(b) Tho United· Kingdoc <lro.ft lco.ves it in the first instnnce to the 
oontro.cting parties to protect tho hUtlrul rights ot persona within their 
jurisdiction (Article 2 of the Dre.ft International Bill ot Hwnan Righta)J 
and fulfilment of' this intcrno.tionru. obligntion is supervised by tho 
United Nations (.articloa 3 e.nd I+ of the Dre.ft Bill), which c,ey 11ppl.y the 
sanctions of .Articles 6 nnd 7 of thf; Draft Bill. 

The Resolution on Genocide which deo.ls with the most excessive violations 
of hurJO.n rights, particulo.rl.y with those of minorities rights, goes ono stop 
turthor. The Mi:n:lber States aru invited to enact the legislo.ti~n noce■sory tor 
the prevention of tho violo.tiJns of hUDllll rights rolevnnt in this connection. 
A State cot1plios with this reaoluti~n, however, ~nl.y if vi~lntiona of human 
rights 'fnlling under the heading of Genocide, are punishable under its 
crir.:dnal law. 

Mo.chinory such as that proposed by the United Kinguoc Drllft and the · 
resolution on Genocide ought to be a.n advoncc in the protection of the 
individual against the ttlsuse of' power by his own nationlll authorities. 
If intended as a protection against the excesses of a belligerent - cor.ipared 
with the Agroecent nnd the Charter of the Nuremberg Tribunnl - it would o.ppeer 
a retrograde step. (er. Doc. III/85, pnge 7). 

( c) The collection of inforoation on the Nuror.iberg, Tokyo and. other 
trio.ls of war crir.li.Mls and quislings, was suggested in the discussions ot 
the Nuolcnr Com::iisa1on on the IntemationaJ. Bill -of Rights. The Resolution 
ot the Economc and Social Council ( quoted in »oo. III/92, section I), llhich 
forms the basis of the work requested froc tho United Nations War Crir:ies 
Coz:miss1~n considers this collection not r.1erely as doc\Dnento.tion far tho 
tD.ak to be performed by the Cor.t.1issi.:.m on }lur;inn Rights in connection with the 
IntematioJ'lLU, Bill of Rights, but as docur.ientation tor the entire work of 
the CocnissiJn. It is obvious, therefore, tho.t the collection has to to.lee 
into account both (9:'oups of human rights, those mentioned under I ond those 
dealt with under II ot this paper. In both groups ot rights, tho soco values 
are involved. They ore, however, ossertcd in different directions. It will 
hardly be relevant for the work of the United Nations Wo:r Criiaes Coa:lission 
whether o.11 these rights ore treated in o.n Interno.tiono.1 Bill of Rights or 
a po.rt of thee (those r.ientioned unoor II) in oonvontions euppleocnting the 
laws of war. 
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THE METHOD 
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Jrd Juzy, 194-7. 

UNT'IJP NATIONS WAR c~s CCltl&ISSION 

ffllW! RIGHTS BEFORT: PREPARA1'0RY PAPERS 

' . COLLECTION AND l'UBLICit.TION 

OP INll0111ATION CONCERNING HW.fi.N RIGHTS ' 

ARISIK;. ffi(M TRrn OF WAR CRlMI?t\LS ETC • 

Notes by -Dr, R. Zivkovid 

Thia · paper is intended to discuas onzy certain 
poi~ts in regard. to the Report to be prepared on 
the Violation of Human Rights. Some of thazn have 
alreaczy been h ·~ated by other nx:mbers of the Legal 
Statt' or else discussed at their meetings. Some 
seem to ~ self-evident and to be a matter of comnon 
agreement between all those concerned. However, they 
are exposed here in a particular contuxt which might 
contribute to enho.nce their importance. 

l. The Report to be eubmittod to the Hwnan Rights Conmission ot the 
United Nations is to show the extent to which Human Rights violtited duri~ 
the last war wore protected in contemporary intornutional nnd municipal law. . ... 
This ia to include informe.tion on the existing lo.cunae, v.hich is ot particulor 
interest to the Human Rights Coumission in view of its tl\Sk to drnw up a 
Bill of Human Rights for the future, on:i will bo of interest as well to the 
Division of the Development and Codif'ico.tion of Interno.tivntll Lnw and to the 
Comnittee on the Progressive Dovelop1oont of Interno.ti .no.l Law and its 
Codification, in view of their general tusk to advise on oteps required to 
secure a progreaaive developnx:nt of internatiJnnl J.o.w. 

The Cor.miaai n's Report is therefore to be o.n o.ccount of both aspects 
of the problems which Humo.n Rights are clearly protected i!l the existing 
legal systems and mich oro not. 

2. To do this the primary requi r omt:;nt i s to dclimitnte Hl.UJ8Jl Rights 
which enjoyed protection through judicia.l o.ction fro1:i those which did not. 

This ano.J..ysis will thuo result in 11. dunl "cato.1:>guu" of Human Rights. 

Strictzy speaking, the only correct raethod in nchieving such a result 
would be to ptirt~ona research thr :,ugh inductivu study. However, in view of 
the size of the relevant material ond of t ho cor.iparo.ti ve l.y limited tiroo flt 
the Coimaaion•s disposo.l to subr.1it its Rep rt, it is clear tho.t had the 
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inductive method to be applie4 exclusively it would require years and 
not months or weeks of research. 

Therefore, inductive method is bound to be combined with deductive 
method, so that both ~11 have to be applied conourrently and alternatively. 

. . 
J. In this connection tho starting point for the research 'WOrk to 

be done is to draw up a list of Human Rights known to enjoy recognition 
and protection in 'th~ legal systems of the world and in International Law 
in particular. 

A valuable help in doing so will be found, il.nter alio., in the articles 
published in the AnnoJ.s of the American .kcado o.t olillcal and Social 
Science, January 9 , ~ in Pro essor H. Lautorpac a a ~ ~ 
International Bill of the Rights of Man, New York, .1945. 

On the other hand, guides at present o.vo.ilable o.s to the intentions 
of and scope envisaged by the Governments in the dro.fting or an Intornationo.l 
Bill of Rights is provided by the United 'Kingdom Draft of an International 
Bill of Hur.l8Jl Rights (H.M. Sto.ti.mery Office, June 1947) su'&nltted to the 
Drafting Coanittee of the Colllllisaion on Huoan Rights; and by the Draft 
~tline of a Bill of ~hts, a 408 page document prepared by tho SecretDrio.t o the United Nations dr the Dro.fting Coa·,li. ttce on the Intf;mational Bill 
of Rights and in process of discussion by the Cormdttee since June 9th, 1947. 
(Ft>r general information and Text of the Draft Outline, see United Nations 
Weekly Bulletin, Vol. 2, No. 23, June 17th, 1947). 

A classification of Hwnnn Rights for the purpose of the Report is 
submitted below, paragraph 7. 

4. The next step is to establish in the light of the jurisprudence so 
fflr developed in connectbn with the trials of wo.r crir;iinals, traitors and 
quislings, which Rights contained in the above list were involved, and 
what action was, or failed to be, undertaken in deo.ling with then. 

The research work in this particular respect will be greatly 
~acili to.ted by the initial cri terin acquired vd th the dravting up ot the 
list suggested in poragrnph J. · 

THE SUBSTANCE 

5. The question of the violations ar.d protection of HWlan Rights 
in tic~ of war being the very substance of the Cor.1~issi?n's Report, it 
appears that for a lwge number of Huaan Rights it will be· shown that they 
enjoyed only a r estricted protection us compo.red with Huoo.n Rights in 
tirae of peace. The proposed provision in Article 4 -of the United Kingdom 
Draft of an International Bill of Hui.-ian Rights is, in this c.)nnection, a 
recognition of an existing state of o.f'faira, o.nd not only a new rule 
recor.1men ed for the future body of Inte;rno.tivnal IAw. Here the position, 
legally speaking, is in every r espect sir:iilnr to the one relating to the 
Habeo.s Corpus Suspension hCts in tir.ie s of emergency, which have olweys been 
~ matter of difficulty both fr.)n the p.:>lltical nm. l t;gal points of view. 

To establish corr<:ctly tho degree to which each of such Hw:w.n Rights 
enjoyed ::>nly restrictc<l pr~tcction o.s cor.rpo.red with the s~ Rights in t i:K: 
of peace, is one of the r.ios t tlelico.t e .'.lnd responsible questi~ns i~_our 
undertaking, and constant co.re will have t o be exorcised in this respect. 

• 



- 2 -

inductive method to be applie4 exclusively it would require years and 
not months or weeks of research. 

Therefore, inductive method is bound to be canbined with deductive 
method, so that both ~ll have to be applied concurrently and alternatively. 

. . 

J. In this connection the starting point for the research ·work to 
be done is to draw up a list of Human Rights known to enjoy recognition 
and protection in "th<;; legal systems of the world and in International Law 
in particular. 

A valuable help in doing so will be found, .inter alio., in the articles 
published in the A.nnals of the AJoorican J&cado o.t ol!'tioBJ. and Social 
Science, January 9 , and in Pro essor H. Lautorpa.c s a czy An 
Interno.tional Bill of the Rights of Man, New York, .1945. -

On the other hand, guides at present o.vo.ilable o.s to the intentions 
of and scope envisaged by the Governments in the dro.fting of an International 
Bill of Rights is providtld by the United ·Kingdom Draft of an International 
Bill of Hur.\8Jl Rights (H.M, Stntbnery Office, June 1947) subnitted to the 
Drafting Cor:mi ttee of the Corrmission on HW'.\8Jl Rights; and by the Draft 
Outline of a Bill of ~hts, a 408 page docwnent prepared by tho Secretarint 
ot the United Nations dr the Dro.fting Coa,u ttoe on the International Bill 
of- Rights and in process of discussion by the Co111Dittee since June 9th, 1947. 
(For general infonnation and Text of the Draft Outline, see United Nations · 
Weekly Bulletin, Vol. 2, No, 23, June 17th, 1947). 

A classification of Hwnnn Rights for the purpose of the Report is 
subr.1i t tcd below, paragraph 7. 

4. The next step is to establish in the light of tho jurisprudence so 
1:'ar developed in connectbn with the trials of war criIJinals, traitors and 
quislings, which Rights contnined in the nbove list were involved, and 
mat action was, or failed to be, unc1,rtaken in dealing with then. 

The research work in this pnrticulo.r respect will be greatly 
fo.cili tnted by the initial. cri teriu acquired with the dra.vring up of tlw 
iist sugeested in paragrnph 3. · 

THE SUBSTANCE 

5. The question of the viole tions ar.d protection of Hunan Rights 
in tir.~ of war being the vecy substance of the Cor.1~issi?n1~ Report, it 
appears that for a llll'ge nuraber of Human Rights it will be shown that they 
enjoyed only a r estricted protection ns compared with Huoo.n Rights in 
tir.ie of peace. The proposed provision in /\l'ticle 4 . of the United Kingdom 
Draft of an Internationo.l Bill of H1..11:ian Rights ia, in this c.mnection, a 
recognition of an existing stnte of affairs, and not only a new rule 
recor.imended for th<; future body of Intcrnativno.l. Lnw. Here the position, 
legally speaking, is in evecy r espect sir:iilo.r to the one relating to the 
Habeas Corpus Suspension J..cts in tir:ie s of emergency, which have o.1.weys been 
a matter of difficulty both fron the politicul nm l egal points of view. 

To esto.blish corrcctly tho degree to which ea.ch of such Hunan Rights 
enjoyed only restricted pr~tcction o.s compared with the sar.18 Rights in tir.'X} 
of peace, is one of the r.iost tlelico.te .'.lnd responsible quosti~na i~ _our 
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♦ 
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Finally, one. will huvl:3 to tnlce into nccount r e:stri ctiorw 1·ecos nised 
in tir.1e of p~ace 1.n special raa.t ters or c.ircw:1stnncca, such as those 
nentioned in Article 4 (3), or the Unit ed Kingc.1ou Draft. Hore the 
restrictions will appear to bo nur..oJ. an,1 not exceptionoJ. ns those in 
tir:10 ~f war. They will nppcc.r as a part of the pructicc 'of moat 
civilised and advanced nations, ard as ill ustrative o1' modern standards where 
there is no freedom in the absolute s ense hovrever firm and widt: be the 
scope of individual freedoms. ' 

6. With the late:.::t development of' International Law in thl:3 field of 
the punishment of war criminals, the most conspd:cuous feature is the 
definite recognition of the criminal natur o of aggressive war as ex:preasod 
in the Charter and in the Judi,nent of tho Int~rnational. Milit~ Tribunal 
in Nuremberg. · 

In viow of thio dovelopment it could be ~ gnE.d .. h o.t o.ny policy aiming 
ot maintaining the hitherto existing provi~ions concerning violations of 
customs and laws of wo.r within the gcneroJ. f'rom~work of Intornationo.J. Law, 
ond consequently ww efforts furnished w:lth a view to perfecting tho rules 
regnrding the conduct of wo.r once it has started , v.Quld be inconsistent 
with the principle that from now on war i t self is a crime, ao thnt all 
nets committed by the aggressor in t~ of war o.re criminal in ae. Under 
this argument to continue provirli.ng for the punishment of ouch violations, 
it would menn r egula ting l egally a situa tion whlch has be 1.!ome utte rly 
illegal nnd which entails penal retribution f or the o.ggression as auoh 
with a.11· its component el ements. 

Such an argument could be used wi t h pnrti(:ulnr ref'ercnc\3 to the 
inclictment presented to the For Ea t c. rn Intern .. 1.ti.mnl Mili tory Tribunal. 
Unlike the indictment submitted to tho Nuremberg Tribunal, the Far Eastern 
indictment contains express c ount a ( exposed in Group Two, Counts 37 to 52) 
charging the accused i ndividunlly f or the "Murclcr" of every Allied :3oldier 
in the field cluring t he wnr in the FJ.r East, arnl of every clvilinn killed 
in connection with the military operations of the nggressora {see Count 37 
paragraph 3). Thia charge is expreos ly ~d · i r cctJ.y basod upon the 
initial crimi nality of the aggressi :ms und r taken by J npan. Should the 
For Eastern InternatLmnl Milito.ry Tr ibuntl admit thi::J charge and pronounce 
.~nte nces upon it, this could provide a go · d groun<l f or the argwncnt, which 

could in turn shutter th ~ logical structur~ of Internati ,:.mnl Law insofar as 
it r e tains rules r egor ing the co nduct of vr.:u~. 

Consequently, it could a lso be a:reued t ho.t o. Repor t on the vioJ.[ltions 
of Hur.1o.n Rights by 1:1eons of the cor:mission of vta.r crir.1es un 1 crimes against 
humanity woulrl be of no r eo.l vr.luo, a nd t h r..t the work f' the depnrtments 
concerned of' the Secrc tnria t of the Uni t ed N .. tions v.o ul ·, be o. waste of time. 

How -ver, the c~ntratlicti .m which c ml 1 b r o.ist:d by the above argument 
is only appare nt, nt l ens t f or the t ire be i ng . 

First of all, t he F.-:u.~ Ecst crn Tribu.110.l hns not ye t pronounc0< its 
judgment and it is no t o. t a.Ll ccrto.in that it will nJmit tho r e l evant 

1;1ort of the i ndic t ment submi t te<! to it. 

Secondly, so fur-renching a. course did n J t t nk : _:> l o.cu bof'ore the 
Nuret~bcr g Tribunal. There i s o tr.lee of such c~nec.. qu1:;ncc s ui ther iu 
the Charter or i n t he Intlic trmrnt or in thf:'l Juclf9:1cnt. 

Thirtll.y, f rorn the viewpoint of l e gill logic ond r.1c t hudolo& , ther~ 
would be no inc .)m1i::. t 0ncy in r esw. i ng t o rq~ulat e th0 c.;(,n<l~ct Jf war 1.11 

opitc of the f c t t ho.t tho crir.1innl n·· t lll'C; of ngerc s s i vo war ns such is 
uefinite ly ncqui r ed in Intornnti :-i nl Lc.w. I t is cor.1r.1u1 pl ac~ to . 
r ecognise that t o outlo.w wu.r i s rn · t hir , nnd t o pr vent it from oocurr J.!'lB 
is another. Ther ef or e , once wnr hns brokt..n out t hero i 3 bouncl to be a. 
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1\arthe:r, r.x>re detailed clevolopoont of the master rule tho.t it ia criminal 
o.ltogother. The seritts of a.eta whioh form an integro.l port of warlike 
activity, taken o.s a whole, will ho.vo still to be tronted individuf\J.lya 
for insto.nce, in regard to the personal ponal liability ot ita perpetao.tors 
aa distinct from the individuals guilty of lnnnching the aggression itself, 
or with respect to tho rules to be self-ioposed by the pnrties waging 
defensive wer. 

Nevertheless, this very broad nspect of the quostiJn is important, 
and it sh:>ulu. be accounted for in the Cor.1JJission's Report. 

7. The Report will deal with Huoon Rights insofar o.s they wore 
violated by the cor.niaaion of war crir.1es and crir.10s ago.inst h\DJElnity. 

In this connection it co.n be so.id that, in the light of tho proceedings 
of this CotlrJiasion and of the jurisprudence so for dovoloped, all Crimes 
against Hut1ani ty. particularly oa defined in Article 6( c) oi' the Nureciberg 
Oho.rter, o.re violati•)ns of Hucan Rights, but not o.ll violations of these 
Rights are crir.lcs against hw:1anity. This was rightly hinted at in 
Doo. c. 259, poge 4-, paragraph 4-, whore it is so.id thnt "restrictions 
of freedoo of expression, freedor.i of the press and freedon of information ••• 
are in tiI:le ot wnr neither prohibited nor punishable. 11 

On the other hand, it is not controversial tho.tall wnr critloa 
represent a.t the sar~ til:1e violati.:>ns of essential Hw:io.n Rights, o.m it 
will not be contested tho.t nl.l violo.tions of Hunan Rights are not 
necessarily war crimes. 

Therefore, in the process of classifying Huann Rights fol.ling within 
the scope ot the COC1.1ission' s Report, it will be necessary to J'J8lce n 
threefold clo.seifica.tion: 

(1) 

(2) 

(3) 

Hwnan Rights violated a.nd effectively protected in the existing 
legal systecs of Municipo.l. and International Law. 

Huoan Rights violo.ted nnc1 not cl<;o.rly, o.dequa.tely or in ony 
way protoct~d in the said systeras.(Coopore with Section IX, 
paragraph (o.), (b) and ( c), Doc. c. 259 ). 

Violations of Hw:10n Rights not representing wnr crir.lea or 
crimes age.inst huoani ty. 

Within each of these groups there will be needed a sub-olasaifica.tion 
under a single st:indnrd to be nereed upon nnd developed by the authors of 
the Rep?rt. 

8. Finally, there is the question of ~1inolos,y. 

It is of the utrJost i nportoncc that a unified technico.l. tercinology 
should be adopted and observed by all concerned throughout the Report. 

Confusion or doubts a.rising out of a clivcrsifiecl terrJin~logy, using 
different tercs to describe the eru:ie concepts, are known to a.11 theorists 
not only in the fielJ of law, but also in other fielc.!s of human thoueht 
(philosophy, sociology, economics, etc.). 

In the field of HWJan Rights there ha.a o.lrcady appeareC an undesirable 
flux of terns. So, for insta.noo, tome such a.a "freo<lora of expression" 
and "free<loc o:f spcoch" on the one bond, nnd 11:froedor.1 of opinion)' and 
"freedor.i of infonJo.ti n" on the other, a.re used one for the other in a 
111Dber of doc\.lr.'lents ·(See for instnnce, Statecent of Essential. Hur.inn Rishts, 
.Articles 2 and 3, in Annals of the Apericen Aco.dcqy of Politicru. and Social 
Science, p. 19). Such o. c ::>urae should be avoi~ ~ in the Cur.oiesion' s 
Report. 

' 
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9th Jul3, 194-7. 

UNITED NATIONS WAR CRIMES coo.tISSION 

Hll4AN RIGHTS REPORT: PREPARATORY P.AmRS 

Notes on the draft outline of an International 
Bill of Human Rights prepared by the Secretariat 
of the United No.tioll3 for the Conmission on 
Hwnon Rights with an account on the activities 
of the United Nations on the subject of Human 
Rights. 

By Dr. R. Zivkovid 

llf.rRODUCTION 

On June 9th, 1947, too Drafting Comnittee on the International BUl 
ot Rights, which is an orgM of the Commission on Humll.ll Rights ot the 
Economio and Social Council of the United Nations, was convened o.t Lako 
Sucoesa to examine a prelimino.ry draft of a Bill on htimDn rights. 

Tho tat of the draft is to be found in the United Nations Woek]3 
Bulletin, Vol. 2, No. 23, 17th June, 1947, p. 642 - 6l.}. 

The exBmination of the dJ.~nft by the Drnfting Comnittee represents 
the tirst stfl.ge in the elaboro.te procedure s e t forth by the General 
"8Sembly and t~ Economic o.nd Social Council with a view to ho.'i'iqJ o. 
Bill of Rights submitted for o.d~ption to t he uni1Qd Nations at the third 
_regulor session of the General J~sse;mbl.y (1948 ). \ J 

With regard to tho Rep~r t t o be presented by tho United No.tiona war 
Crimes Oomiili.ssion to the Conmiasion on Hurnnn Rights on the subject ot 
information concerning hw:ian rights arising f rom trials of war crimiMla• 
quislings and tro.i tors, and in particular from tho Nuremberg and Tokyo 
trials, and with speci~ r ef er ence t o the ~chene suggested in the Report 
subaitted by Oor,imittee III t o the C )TJr.1i ssion r egarding the scope Md the 
method to be o.pplied in thc.l dro.fting of the Report to be lodged with the 
Oom:u.ssion on Huco.n Rights (Ix>c. C. 259(1), 18th Jum, 1947), the draft 
prepared by the Unit e:d No.tions 's ecret ari a t is of pnrticular interest to 
this Cor.r.tl.ssi n. 

A short anolysis of the draft is therefore sub:d ttod to the mabers 
tor inforraation, prece ded by o.n o.ccount of the o.ctivities of tho United 
lfations which led to the present str go . This account is in part additional 
to the infomation alrencly circu.lat d by tho Secretariat (Seo d•JOUlJCnta . 
Miao. N?e• 46, ~9, 88 and 89;; D:>cs. III/85, Ill/88 o.nd III~), and it i■ 
presented in some de t nil in r der t o c•Jnvcy a. clco.rcr pictur ; 'Jf .the general 
framework in which the Cor.1r. i ssion's Report is to be drawn up •nd considered 
by the United Nati ns . 

(1) Origirw.11.y it was intended t o subr. i t a Dro.ft Bill t o the second 
regular scssi? n (1947), but this hos pr ov to be ~:ipro.otionble . 

,. 
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ACTIVITIES OF THE UNITED HATIOHS 

ON THE SUBJF,CT OF HtMAN RIGHTS 

I; Initial 8tagea 

The Nuclear Commission 

... 

1. Pursuant to tho provisions of tbe)Charter of the United Nations, 
partioularly of Articlos l (3) and 68, ~.1 the Eoonomio and Social CoWlCil 
resolved on 16th February, 1946, to establish a Nuclear Conmiasion on 
Human Rights. 

• 

The Nuclear Commission ~ t in New York from 29th April to 20th Kay, 
· 1946, and was composed of represento.tives of 9 nations: Belgium, China, • 

r 

Prance, India, Norway, Peru, Unitt,d Stat0a, Union of Soviet Socialist Republic• 
and Yugoslavia. It discussed the questions of ~rganisation and action 
to be undertaken for the iL1plementation of the relevant provisions of the 
Charter, and on 21st Mey it sulr.littod a repprt to the EcJnomic and Socia.l 
Council. (A S\.DI1£\.I'y O..Jcount on the Meetings of the Nucleor Conmisaion 
has been oirculo.tod as Document III/94). 

Tho Permanent Comiaaion 

2. This-Repo~t wos considered by the Council at its second aoaaion, 
held in New ~ork in June - July, 1946. . 

On 21st June, 1946, the Council passed a Resolution dofining the 
functions end cor.iposi tion ot tho peri-:ianent COllr.lission on Human Rights and 
deciding upon other related aattere. It decided that the pen:ionent 
Comraiaaion was to be composed of 18 oeobera, each re,reaenting one of 
the Meobor Nations. 

Dooucentation 

3, A further decision wns taken in regard to the sources of inforr.ntion 
required for the carrying out of the tasks of the Conrnisaion on Huoan Rights. 
The Economic and Social Council ree~lvcd: 

·"The Secretar.y~eneroJ. is requested to cake arrangt;r.1ents tors 

(a) the c~opilatiJn nnd publicntion ol' a year-book on law and 
uange relnting to hw:ian rights, the first edition of which 
should include lll.l declarations run bills ~n hw:ian rights 
now in f orco in tho vori:)US countries J 

(b) the collection o.nd publicntion of inforr.lB.tion on the activities 
c~nccrning hw. on rights of E\l.l orgnns of th6 United NationaJ 

. 
(o) the collection and publicati0n of infonnation concerning bJman 

rights arising froo trials. of war crici.Mls, quislings, aJ}d 
tro.i tors, am. in pnrticulor from the Nurer.1b rg and Tokyo trials; 

(d) the preparo.ti n and publicati .m of a survey of the developcent 
of hu.-:inn rights; 

(1) The other relovo.nt provisions are in Articl s 35, 56, 62 ond 76 of 
tho Charter. -,. 
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the c . lloction and publication of plo.ns and declarations 
on hw:ian rights by spooiDJ.ized agencies and non-govern­
ncntal no.ti:mru. and :lD-mrnntiOnnl organizati ;ns." 

It is in regard to item (c) of this part of · the Resolution that this 
Coaiission has undertaken to provi<!a the inforr.1ntion required by the 
Econor.u.c and Social Council am to subrni t the Report referred to above to 
the Colll"Ji.ssion on Hwnan Rights. (For infomo.tion on the relevant 
correspondence between the · Unitod Nations Wor Orimes Coa.ii.ssion and the 
Secretario.t of the United Nations, see doOWJent Miao. No. 88). 

Information Groups 

4. In t he aarae Resolution, Md with o. view to perfecting the general 
machinery for dealing with hw.1an rights as a subject of percanent oonoern 
of the United Nations, the Economic and Social Council reooLJCentled tho 
followings · 

"Mecbers of the Uni t ecl Nations are invited t.o consider the desirability 
ot establishing infomation groups or local hutlan rights cou.li.ttees within 
their respective countries to collaborate with thee in turtheri~ the work 
of ~he Cor.r.li.ssion on Hw:inn Rights." 

This invitation wns f' orwardod to the Mocber Nati·.ms by the Secretary­
General on 30th Scptecber, 194-6. 

Principle tor transitioMl. poripd 

S. Still in the soce Resolution, the Economic and Social Council dealt 
with the ioporto.nt question of the treo.tt1ent to be applied to hwJan rights 
in international treaties conclu<leJ. be tween the Member Governments in their 
r.utual relatbns before o.n Inter.nntional Bill of Rights Wt\8 adopted by 
the United Nations itaelt. 

To fill this gap the Resolution la.id down the following rulinga 

''Pending the adopti m of an intornati,mal bill of rights, the 
general principl e shnll .be accepted that international treaties 

,. involving basic hwnnn right~, including to the fullest extent 
prncticnble trentit!s of peace , shall confon:i to the fundamental 
stanclartls r e lative to such rights set forth in the Charter." 

This part of the Resolution wo.s con.n.micated to the Member Governnents 
on 12th July, 1946, by the Acting Secretal"Y~neral of the United Nations, 
woo expressed the hope tho.t, when "negotiating the conclusion of treaties 
involving hw:ian rights •••• the principle o.doptecl by .the Council •••• -,uld bo 
borne in r.ri.nd" by tho Governcents concerneu. 

The Resolution wo.s observed Md its principle ir:iplecented in the 
Peace Treaties conclucled with Italy (Art. 15); Row:18.nia (i.rt. 3), 
Bulgaria (.art. 2), Hungary (.iu-t. 2), am Finland (,u:-t. 6). Tho ex-ener.\)' 
states undertook the obligation "to secure to all persons under their 
juriscl.iction, without dist i nction ns to race, sex, languo.g~ or religion, 
the enjoyment . of hw:io.n rights and of the 1'ununr:lental free dons ••• " An 
additiono.l provision wo.s insertou in the Treaties with RowJanio. o.nd Hungary 
regard.1116 the protectiJ n of the rights of the rain~rities existi?lil in these 
two countries. 

Enforoecent 

6. it.ware of the ncccssi ty to r.-.a.ke thE: provisions on hur.v.:m riB}lts effectivo8 

the EcQnoraio onu Social Council chnr ge<l the Comr:rl.ssi n on Hur.-.a.n Rights wi. th 
the special task of studying nn1 subraittine suegestions on the question of 
enforcement. 
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This part of tho "RosJluti.>n was os follows, 

110 .JruJideri~ thnt the purpose of tre United Nntions with rogord 
t<? the protx?tion on~ observnnce of huillUl rights, ll8 defined in 
the Charter of the United No.tiona, co.n only be tulfille<l :Lt 
provisi.;na ore na<le for the wpler.1ento.tion of huce.n rights end 
of' on internnti~nal bill of rights, the Council requests the 
Cor. ,1ission on · HUl:lAn Rights to sub:d t o.t an earzy do.ta suggestions 
regording the ways and r.1eo.na fvr the effective icpleoentation 
of humo.n rights o.nd fundru"Xintnl f'reedotl8, with a view to o.saiatill3 
the Econontj.c and Social Council in working out arrangements tor 
such implementation wi~ other appropriate organs of' the United 
No.tiona." 

Specialized Machirery 

7~ : "Finalzy, the Economic o.nd Social Council empowered tre Commission on 
Hum8.:Jl Rights t .o estl\blish three sub-comissions on specific humnn rights 
and defined their terns of reference. 

The three Sub-ConDissions ore 1 

(a) The Sub-Cor.mission on Freeclora of Infon·,n tion am of the Press. 

(b) The Sub-Cor:r.dssion on Protection of Minorities. 

(c) Tho Sub.-Cor.uission on the Prevention of Discrimino.tion on 
the grow¥is of r~co, sez, J.o.nguage or religion • 

. The constitution of these three bvclies wo.s envis~BOd in addition 
to the previously forr.1ed Sub-Cor.Lli.ssion on the Sto.tus of Women, which is 
an orgnn of the Econo1.1ic o.nd Soci_nl Council nnd mich ho.a subsoquentzy 
been given the rank ·or o. Cour.dssion. · 

Of these, the Sub-Courai~sion on tho Freedoo of Infortll\ti~n nnd of the 
Press, and the Conraissbn on tho Sto.tus of Wor.ien ha.ae had several meetings, 
and the othor two were ovontuo.lzy cerged into a singlo "Sub-Cor.nission 
on Preventi n of Discrir.u.na.tion and Pr:>tectbn of Min>ritios , " . Its ·ca:lbora 
were recently nJi.~ino.ted by the Ec :mor..ic and S cio.l Council. 

II. Developraent . 

1. Reaol'u.tions of the G noral ..-\.ssei:1bly 

Hucnn Rigj.1ts in generq.l · . 

a. During the first pnrt of the first session of tm Gonornl .h.Bsa-.ibzy, 
held in London in January - February, 1946, the DelegatL:m of Panoma had 
taken the initiative regording the forrJUlation of ·a Bill of Hucan Rights. 
It subi:ii tteu a Drnft Declaration on F\mclo..1cntol Hw.1nn Rights nnd Freedocs, 
which it had previouszy prescnte to the So.n Francisco Conferenc·e on the 
0ooaai1.m of the signing of the Che.rt r of tre United No.tions. Tho 
Po.namanio.n Draft is i dcntionl to o. "Stutenent of Essentiol Hw:w.n Rights" 
prepared by. the .Ar.ierioan Law Institute; , Mel published in l'he t 1nnl.s of' the 

. ,;perican ~-..cadeSY of P li tico.l o.m. Social Science, Jo.nuo.ry 194 , p. 18 - 26. 
This issue of The ;J'ino.ls e tc. is entirely clcclioo.t o.J to the q.iesti n of 
hw-:iru1 rights. In addition to that, it subnitted a Draft Declaration on the 
Sights aid Duties of States. 
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The General Aaaembq having re:f eITed both drafts to the Eoonomio 
and Social Council the J>tuaamanian Governne'nt pl.aced them once moro on the 
oaondA ot tlae second po.rt of the first session with a view to etteoting 
imnod1ate action upon them. . In_ connection with this the General Assembly 
paaaod uno.n:l.moualy a Resolution on 11th December, 194,6, deoiding: 

( a) De:fini tely to transfer the Panmoo.nian draft on humon rights to 
:the Eoonomio and Social CoWlOil tor re:f erence to th:J COIIIDisaion on Humo.n 
Rights with a viow to the Comnisaion oonaidering it in its preparation ot 
an. internationo.l. bill o:f rights. In cloing so the Generol .Aasembly · 
expressed the hope that the question would be r~teXTod back to it tor 

. . inclusion in the agencla of its second rogw.ar session (194-7). 

Thia action wo.a token in accord .with the reoommendAtion previously 
made by the Nuclear Oomraisaion on HUt1£1J1 Rights to the Eoonomi·c · and Social 
Council that a detailed examination of the Panacanian dratt should be 
undert~en by the full Hunan Rights Commission. 

{b} To transfer the PanaJ.1Ql1i,an Ira.ft Deolara.tioh on. the kights and 
Duties of States to the CJa.ti.ttee on the Progressive Devel9p1ent ot 
International. Law anu its Codification. This Comnittee clecidad recently 
to recocaJend to the General ,'i.ssembly to refer the draft for further studies 
to the International Law Ooumission (Regarding this Oou:dssion see document 
Misc. No. 98). . . 

:- Specific Human Ri(5hta 

9. Apart froa setting in motion the oochinery for dealing with hUl:IBD 
rights in general, the General .Assenbly adopted on tho sOl:18 do_y ·(11th 
Deoeraber, 191+,6), a nur.lber of other Resolutions concerning t10re specif le 
aspects of certain types or categories of huLla.n rights. · 

•Rights ot Women: It reoonr.ended "that all Meraber States, which have not 
alre~ done so, adopt measures necessary to fulfil the purposes and aims 
of the Charter • • • • by granting to woaen the some political rights as to 
men." 

This Resolution was introcluced by Dcnr.l£ll'k. 

Subsequent to this intense activity in regard to the ri@Jlts ot YiOmen 
has been nnd is being shown by the EconorJic and Social Council and its 
Commission on the Status o:f Wooon, and tenus of reference have been set 
forth for the participation of the latter in the working out of the 
International Bill of Humo.n Rights. 

Genocides As reported in document III/85, P• 5 - 7, the General ~ssembly 
dealt also with the Crime of Genocide ond undertook action tor the prevention 
and retribution of the violations of hutlon rights involved in the cOJmlisaion 
of this crimes 

(a) 

(b) 

(c) 

It o.ffirrned "that genocide was a crime under international lnw ••• 
for the comission of v.hich prinoipnl.o and accor.iplices ••• are 
punishable." 

It invited "the Me1nber states to cooct the necessary legislation 
for the prevention and punishroont of thia crime." 

It recommended "that international co-operation be organized 
between St~tes with a view to fnoilitnting the speeey prevention 
am punishment" of genoo~dc . 
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(d) And tinally, it i,guost<:d "the Eoononiic and Sooisl Oounoil to 
undertake the necessary stu<lies w1 th· ·a view to drawing up a 
dratt convention on the orir.1e ot genocide" to be aubmi tted to 
the second regular sessiora of the G.ener~ Assombly. 

. ,, 

This Resolution wns introduced by tl)e G<Wernments ot ·oubo., India and 
Pan.eina. . :. . ' I • 

As a consequence ct this step, tho Eoonor.do o.nd Social.· Council, upon 
deoiaion taken at its fourth session held in New York in PebruBry • Morch, 
194-7, requested the Secretory-General to subni t o. draft convention on tho 
crime ot genoo;de to its next session, due to stort on i§tii July, 1§41. 
Preeda:n ot Information 

The General Jussembly took o.ction on the specific human "rights to 
treedan ot information". 

. In a Resolution adopted on 14,th December, 194-6, it deolo.red that 
"freedom ot infomation wna a. fundamontnl ~ right and was a toaohstone 
of all the treed.oms to lilioh the United No.tions is consecrated." 

It authorized the holding of o. Conference of all Mecbers of 1the 
United Nations on Freeu.an of Infomation and instructed the E9onor.uo and 
Social · Council to convene tho Conference before the end ot 194-7. 

This Resolution was introduced by the Government of the Philippinea. 

A draft provisiona.l agenda for the Conference is to .be subclittod by 
the Sub-CoIDission on Freedom of Infonaation am of the Press to tho 
Econocio and Socia.l Council in July and to tho Commission on Hur.ian Rigbta 
in AUgust. - ·· · .. 

Treateent of Indio.ns in South Africa 

Finally, the General Asser.1bly ho.d to deal with a concrete cruse•- the 
first one of this kind - v.hich arose out of a dispute between the Indian 
corncunity in the Union of South Africa and the South African Goverment • 

Upon an application made by the Indian Government on beho.J.f of the 
South-African Indians, the Genera.l i-..sser.,bly adopted a Resoluti\)n on 
8th Decer:1ber, 1946, whereby it ruled tho.ts 

"The treatraent ·of Indians in the Union should bo in confo~ty with 
the internal obligations under the agreements concluded between 'the 
two Govenunents and the relevnnt provisions of the Cho.rter." 

. 

It requested the Indian o.nd South-African Governr.1ents to report at tho 
second regular session the mensures _adppted, 

The inportance of this Resolution lies in that it se.t a. precedent in 
regard to the <l ire ct jurisdiction of the Genera.l i~sse1~1bly in such r.:10.tters. 
In his speech delivered on the first day of the first session of tho HWMn 
Rishts Coranission the ,.ssistant Secretary-Bencro.l for Social J.ffairs, M. Henri 
Laugier said, in this c01mection: 

"By o. two-thirds r.1ajori ty the Genera.1 _ii.ssor.ibly took 
j 'urisdiction in this cnse ; it voted not to refer the 
question of jurisdiction to the International Court of 
Justice . The inportru1ce of that decision cnnnot .be over­
est~nnted ••••• it is a precedent of fundamental 
significo.nce in the ficl of internnti nal nction. 11 
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2. .ri.Ctivities of tho Cor.nission on HUl:ian Ri&hts 
and of its Dro;fting Cor.1:d.ttee 

10. After oor;ipletion of the Nuclear Cormssion• s task, the full and 
pe;nno.nent Cotlllissibn on HWJan Rights was convened for its first aeaaion 
at Lake Success between 27th Janu£UY o.nd 10th February, 1947, (see Note in 
Doo. III/85, p. 2). 

The aeetings were attended by 17 repreaenta.tives ot the following 
. oo~"ltr1,.es1 Aastrolio., Belgiw:i, Byelorusaian s.s.R., Ohile, Ohina, Egypt, 
Prance, Ilhlia, Iran, Lebo.non, Po.lW!lD., Philippines, United Kingdom, 
United Sto.tes of AJ"Jeric~ Ul\ion of Soviet Sooialiat Republiot,UruSW\Y 
and Yugoslavia. 

There were present o.s observers representatives of the Intemational 
Labour Orgo.nization, the United Nations E<lucnti::mlll. Scientific and Cultural 
Organization, the ,\J;lerican Federation of Labour, the World Federa.tion of 
Tra.Je UnLns and the International Co-operative .klliance.· 

. Mrs. E. Roosevelt (u.s.A) presided as Cho.iroan. The Vice-Chaircon 
wns Mr. P. c. Chnng (China) and the Rnpporteur,Mr. c. Malik (Lebanon). 

One of the i:-.ajor i tei:JS on the agencla. was the consideration ot the 
procedure t.o be followed in the drafting of a Bill of Huoan Rights, In 
this respect the Coraciasion discussed the rights to bo included 1n the 
proposed Bill and the instructions to be given to the Dra.ft~ Coaaittee, 
It decided that t~ Bill should be prepared o.s a Resolution to be aubtdtted 
to the General ,-..sser.1bly. 

As a result of these c.:>nsider~tioris the Cotll:liasion presented o. Report 
to · the Economic ond Socio.l Council, o.nd reco1.ll:lenu.eJ the cethoCA. of dratting 
the Bill. The Report wns considered by the Economic and Sociel Council 
at its fourth session, in March 1947. The Council appointed o. "tecpor~ 
sub-cor.r.iission" for the prcparo.tion of a prelil~inary Dratt, aubaequontl.y 
known as the "Drafting Coaaittee" of the Huoan Rights Cor.Disaion. 

On the se.rao occasion the Econo,.1ic o.nd Social Council Jecided upon tho 
procedure for hanJling cottaUnico.ti~ns subljitted to the United Nations 
concerning violations of hWJD.n rights. 

ll. The Drafti!J! Cor.11:ii ttee of the Hur.io.n Rights Cor.u:ussion, o.s reported i:i 
the begiming of this clocur.xmt, wns convened on 9th June, 1947, am atnrted 
considering a draft outline prepnrod by tho Secretariat of the Uni te<l Nati:ma 
upon its instructions and uhder its supervision. 

:At the ti.JJe of the writing of this clocur.icnt the Coia:ri.ttee is still in 
session o.nd final resu~ts of its delibero.ti ~ns will be coL~lWlico.te<l as soon 
o.s the infomation is available. 

III. The United Nations Secrctario.t I s· 
"Draft Outline of e. Bill of Rights" 

A, General I nforoa tion 

12. The drn.ft prepar£:d for th<: Hw:io.n Rights Coi:r.dssion by the Secretariat 
of the Uni tcd Nation:i wo.s drawn up with a view to enabline the Cor.llioaion 
to prepare a "prelir. innry" dro.ft uncler its t ezi.1s of reference. Therefore, 
as its title indicates, the present uro.ft i s only a first "outline" which 
is to serve o.a a starting point in the: Cor.uission• s ·.J!9.rk. 
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In regard t.o the instructions ot the Econonio and Social CoWICil that 
the.· preliminary draft v.hioh is now to be written by th~ HIWISl Rights 
Cormasion be prepar~d on the bnsis of doO\D:lentation SU:('Plied by the 
United Nations Secretariat (see above p.12, para.graph JJ, the Dro.ft Outline 
is supported by a working paper filling a !f-00 page voluce which is described 
as "perhaps the r:iost exhaustive docurnento.ti :.m on the subject ot hucan rights 
ever aaseobled" (United Nations Weekly Bulletin, Vol. 2,No. 23, 17th June, 
1947, p. 639). 

Al though this volwe hElS not yot been J:18.().e n.vailnble to this OotT.liaaion, 
as~ account of its contents is provided in the ·above-quoted Weekly 
Bulletin. 

The docUtlentation assembled includes the o~aervations . on what the Bill 
should contain, nacle by cccbers ot the Hur.ian Rights Cor.nisaion at its 
first session; five drntt declarations and proposal.a subr.li.tted by the 
Goverments of Chile, Cuba, India, Panama and the United States to the 
Coaniaaion; the principal provisions troo the constitutions and other laws 
ot a majority ot 55 Member Nations; o.nd a draft declo.ration subnitted by ~. 
the ~rican Pederation of Labour. 

The Dro.tt Outline wns written bearing in tti.nd the necessity that the 
Bill should be acceptable to all Meober Nations Md that it should be a 
reo.ffin:lation ot the most eler:ientnry rights. 

On the other hand, the Secretariat anticipates tho.t the views ot 
Goverments will probably differ on some of the provisions ot its Outline, 
and even that soce articles, which were included unl.y in order to cover the 
whole field of human rights, will nat be adopted, and thnt others will 
probably be cocbined whe~ o.greement is reached on their substance. 

lt'ino.lly, the Draft Outline oe.kos r..o proposals v.hatever on the merits 
or desirnbility of any of the articles, ::i.nd does not incluJo rules of 
procedure such as those existing in the various nati?nol .constitutiona. 
It ho.a limited itself to general principles. 

The Preooble 

1,3. While the Draft Outline does not canto.in fl. preamble to the Bill, 
this being left to the Drafting Co.-, .ittee to decicld upon, the United Nations 
Secretariat r:ialccs suggestions on tho content of th0 pre&Dble. ·It suggests 
that reference be rao.de to the "four freedom" (o.ppo.rentl:,r o.s fr.>roulatcu by 
the late President Roosevelt), tot~ provisions of the Ohartdr relatiqJ 
to hur.lo.n rights, and that it sr.:)ultl set forth the following principles: 

1. There co.n be n.) peo.01:3 unless hw:\O.ll rights nnd freedor.e ore 
respected. 

2. Man docs not have rights only; hu owes tluties to tho society 
of which h e :t'orr.lS a pl\I't. 

3. Man is n citizen b:)th of his ~to.to uncl of the world. 

4. There cun be no hur.w.n free Joi.is or dieni ty unless war, and the 
threat of vtE,r, is abolished. 

Theae suggested four principl s nro noticeably infused int.o tho various 
provisions of the Dr.:ift Out line . 
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The -Division of the Draft Outli ne 

U... The. United Nations Secretoriat did not atteCJpt to divide ita 
Draft Outline into coaponcmt parts "because it wished to avoid suggestil>s 
aiw philosophico.l concept". Therefore, there are no chapters or aeotiona, 
and no headings preceding groups of articles. 

· However, froc the discussi na that took place botweon Mer.ibera ot the 
Human Rights Coanisaion, 1 t o.ppaors that unaniuous SBreeJJent was reo.ched 
as to the t'ollowing distinction or groupine of hur.lBn ri~taa · 

(1) Rights r elating to personal. freei:bc • 

. (2) Rights relating to social security. 

(3) Rights relating to equality. 

' 
· ~coortlingly, the se were the general categories within which the various 

articles were grouped, Md,. o.pa.rt froa two prelir.linary articles nnd two fino.l 
dispositions of a general character, tho articles were orro.ngcd in the 
following order ( though not narJC<l in the Outline), 

(1) ''Liberties" (.,.rt. 3 to 34) • 

. (2) . "Social Rights" (.ort. 35 to 44). 

(3) ''Equality" (.,·.rt. 1+5 and 46). 

B. The Content of tho "Dro.ft Outline" 

~ ch.'.lracteristics 

15.. One of the ooin features of the Outline is that in a nuuber of cases 
it provides for "duties" ns a corrolary to tho "ri/3hts" and "frei.:doos" 
which represent its r.uun body. 

Another feature is that in addition to the rights and Juties of tho 
individual it introduces o. nunber of rights and duties of the State, insofar 
as the) have a bearing on the rights Md duties of the indivi-dual. The 
rights and duties of States in their nutual r el o.ti ~ns to eooh other, i.e. as 
subjects of internati~•nD.1. ·relations and Intcrnntionnl Law, are left out and, 
as referred to above page 15 ,paro.gr o.ph 8, arc to be c:msidered separately 
by the Interno.ti nal Law Commission in connectiun with the Draft Declo.ration 
on Rights and Oities of Sto.tes subr.littccl by the G vcrnroont of' PlUWila. 

15. The. Ou1;.lire is constructed with n viow to a o.king the Bill an 
exhaustive inatruacnt, providing expressly for srxl covering o.ll the essential 
hur.ian rights. On the ot her hand, it sta rrls for the protecti~n of the 

. . individ'-4o.l in his dual capacity as mecbcr of n nation (State) l'n cl as lll(;£lber 
of the international c0i;v-.1uni ty (United No. tions). .t'Jtd finally, its focus 
is centered nt the protection of hwnan rights a.thin o. process of peo.ceful 
developr.ient of ao.nkind , unclisturbccl by t he occurence of wnr. 

Consequently, the followine character i s tics i n the Outline con be 
pointed out: 

( 0.) It r eaffi r ns certuin r i chtn Hhich, t hough enjoying recoc;nition 
in the cons t i tut · .lno.l sys t aus of a gr unt nur,1bcr of nnti >ns, often 
do not fan. part of writt n l nv, . Such is, for i nstance , the case 
with · the r i ght to l i fe (;.rt. 3), the r i e ht to posse so o. logo.I 
pers'..)nnli t y (,\rt. 12) .:-.nu th ~ i ght t o contract morriMe (Art. 13). 
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(b) Certain rights which have no plo.co in no.tional ayateaa h&W9 
been included, such na tho right to possess a nationality (Art.32). 

(c) There 1a no reference to the sto.te of wor, and consequently t.o 
the fate of hwnan rights in time of war, and no int~rnMltion 
is aa yet at hand as to whether o.nd how this question is to be 
treated by the United No.ti~ns. 

The Righta am Duties 

16. No at·tetlpt is mo.de here to give a full ano.J.ysis of the provisions 
dealing with the various hw-.1011 rights included in the Outline, ainoe this ' 
would serve no useful purpose for the United Nations Wa;r Crimea Oor.lllisaion. 
The ana]3sis ia limited to a brief review of the hucan rights 0C1110orned, 
set in the seoe orclt::r as they are arrMged in the outline. Heo.dinga ond 
terms indico.ting human rights under particular naces are inserted only tor 
the convenience of the roo.der, and do not represent in 8llY ~ a s7sterao.tic 
olasaifico.tion of ~he hUIJo.n rights considered. 

Two prelir.1ihary provisions (iLrticles 1 and 2) 

17. The Outline opens with two Articles of a gGrmral no.ture,one dealing 
with the questions of "loyo.lty" or allegiance (Jirt. l) and the other with 
that of the general litlitations of hUiaan rights (hl"t. 2). 

Dual loyalty or o.lle5iance 

Article 1 provides that every individuoJ. "owes o. cluty ot loyalty to hie 
State Md to the ( intorno.tiono.1 society) United Nations. 11 This is on 
entirely novel rule which infringes the traditional concept ot national 
sovereignty and the principle of undivicled nll.egio.nce to one State. 

The rule is developed by the pronounce1.1ent of everybody's dut7 "to 
accept his just share of responsibility for the perfon.1tmce of such sociel 
duties ond his share of such cor:1".10n sa.crifices as OIJ:¥ contribute to the 
CO&EX)n good." In the context the "cor.v.10n cood" is to be understood as 
representi~ concurrent~ or alterruitive:cy the national and the internntionol 
interest. 

Limitations of riBhts 

Article 2 sets out the principle of n threefold lioito.ti~n of the 
exercise of human rights. The exercise of everyone's right is li&dted bya 

The rights of' others. 
The juot requinil&lents of the State. 
The just requirerJCnts of the United Nations. 

The first two o.re an affirr:1ation of the already existing sto.to ot o.ftairs, 
o.nd the lo.st one is the logical developr.1ent of the principle o~ c:1uAl. loyalty. 

Rights relatina to personal freedoo (''Liberties"} (Art. 3.34.) 

18. These are as follows: 

(l) 

(2) 

The right to life (Art. 3), which can be denied only to persons 
lawfully convicted of some crime to which the death penalty ie 
attached. 

The right to physical integrity (Art. 4), whereby no one. s~l be 
subjected to torture or to W\Y unusual punishment or indignity. 
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(7) 
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(9) 
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The right to personal liberty (Art. 5), -.mioh is developed in 
the following specific aspects: 

(a) The ri t to freedom from arbi tr 
save as a oonaeq~ence of a fair tr 

detention (Art. 6) 
or pending triDl. 

(b) 

(c) 

This Article contains the ge}'leral principle that 
the "right ·to a livelihood is conditioned by the duty 
to v.ork".• 

(d) The ri t to libert of movement and tree choice ot 
residence Art. 9, is limited only y e restrictions 
concerning the "interest of' national welfare or security." 

(e) The ri t of emi ntion ond e atriation (Art. 10), 
protected insofar as it must not II e denied", which 

in connection with tht: pre coding Article leaves treedom 
to the States to impose conditions for its exercise. 

· (f) The ri ht to froedom from wron ful interference (.Art. ll) 
covers t fie d o ·arbi trury searc ea . or se zures; 
of unreasono.ble intereference with(one's)person, home, 
fomil.y relations, reputation, privacy, o.ctivitiea or ,·. 
perso,uu property; and of the secrecy of correspondence. 

(The United No.tions Secretariat indicates that 
the human rights enumerated in this sub-para (3) 
are related to the "liberty of the individual"). 

The right .to 4 1;s;1 personality (Art, 12), the exercise of which 
can be 1!iiilted O tor reo.sons based on age or mental condition, 
or as a punishment for n criminal offence. 

The tight to contract mo.rria.ge (Art. 13). 

The right to freedo1n of conscience and belief ( .. u-t. 14), 
comprising religious worship, 

The ri ht to free dan of o inion (Art. 15), which is defined as !)he 
ri t "onn, hold, receive ruld impo.rt opinions". 

free;dJm of .information (Art. 16), implying "free and 
to infonnn.tiun , both within o.nd beyom the borders 

The right to freedom of speech ond of_expression (~t. 17), 
la subject only to the l aV1s governing slander nnd libel, and 
gives the right to "reo.sonablc access to o.11 channels of 
coD111unic11tion". Censorship· is tr a.ted os prohibited al together. 

(10) The duty to present infori:lll.tion (ill't, 18) and news "in o. fair a.nd 
impo.rtio.l manner", is introduced ns a corrollary to the right in 
the preceding paro~aph, 



(ll) 

(12) 

(13) 

(J.4.) 

(15) 

(16) 

(17) 

(18) 

(19) 

(20) 

(21) 
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The riitt to freed•->m of assembly (Art. 19), is limi tcd to 
. "peace 1 11 assemblies. 

The right to forr,1 aasociations (~&rt. 20) 1a recognized tor 
purposes not incJnsistent with the InternationoJ. Bill of 
Rights. 

institutiona (i.rt. 21) 
law 

(For tm rights enumerated f'rom (6) to (13) the 
United Nations Secretariat indicates that they 
comprise so-cal.led "Public liberties 11

). 

The ,.rticlc is meant to meet the rise of Sta.tea where 
there is limi t ee or no right to own means of production. 
ThereBore, the cc<;nt is put on "personal II property, this 
form of ownership be ing the only undisputed one in the 
various existir.g systems. 

The right to own 11pr:i.vo.te" property in general is left 
to nntionnl legislD-tion, o.s well o.s the regulation ot tl'le 
aoquj_sition and use of · thnt property • . 

• 

lfowever, tho principle is set out for a II just compensation• 
for o:ror deprivation of privnto property. 

The ri t to freedor,1 from nrtitr tnxa.tion (hri. 23) 
is de ined as the right to be free m payl.1')8 ~oxes or be 
subjected to public charges,"which hnve mt been imposed 
by law." 

The right to private v.ocntions Md professions (Art. 24) 
consists in th£ right to possess "equal opportunity of 
access" to ony profession not having a public choro.cter. 

The riRht to do e"{.crythiri that is not prohibited by law 
(Art. 25) is introduced ns a generol principle. 

The right to fo.ir triru. (jt. 26). . This right comprises the 
classico.l principlE: c,f' the n'.)n-retroactivity of penal l.o.w, 
both as r egards crime arid punishment (Hullwn crimen, ll1J.la 
~ sine lece ); · nnd the right to Ml public hearing 
before a court of law, in confomity with the law. 

The ri t to jla -r.; i t lon independent o.nd ~tial tribunals 
Ji.rt. 27, pwngrnph .. l) f-=or the deternrl.no.ton ot rights and 

du~ies existing under the law. 

The right to _1:>~.!_:P.r~s_cnt_cd by Cormsel (Ji.rt. 27, po.ragro.ph 2) 

The ri8ht to pcti ti~m _j;he to.te or the United Nnti :.ms Uirt. 28) 
either individuo.lly or in o.ssociation with ot rs, for redress 
of grievances. · 

•.rhc right to ::iubi. it such petitions totb&Unite~Nations 
is ct t .. · utno t importance first as it implies the right 
of the indivi<'l 1 ': · ;eek protection ago.inst a<;:ts of his own 
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State, and secondly as it suojects the sovereignty of the 
individual States to the authority of the United Nations. 
Aa reported above, pQ,ge J,4., paro.grapi 6, the Human Rights 
Comnission ho.a been charbod with submitting suggeations 
regarding tho procedure o.nd the machinery to deal with such 
petitions in the future . 

This Article consecrates by implicati,m the famous "right ·· 
to revolution" advocnt ecl by poli tico.l philosophers of the 18th 
century. 

The United Nations Secretariat indicates 
that the righ~s enwneratod trom (19) to (21) 
arc r el n t c to "remedies"• 

be ri t to tnlce effoctive art in t'e government of the Sto.te 
.rt. 30 , ~ er e the accent is on "ef' ecti ve ". In addition to 
this the .ilrticlc ir.iposos o. duty upon the Sto.te to "conform to 
the wishes of th(, people o.s manj_fested by democro.tio elections" 
o.nd to hold "periodic, free o.nd fa.ir" elections. 

The ri t to ublic functions in the state (Art. 31) v.hicli is 
ne o.a rie o 'equo. oppor un y of access" to all 

public functions. This right is guaranteed by the duty imposed 
upon the State to cake appointr.ients by "competitive e:xarJination". 

The right to n· tioMli ty (l.rt. 32). The rao.in subject of this 
Article ls to make It ir.lpossible for an individual to become 
stateless. · To this effect the ~~ticle a 

(1) Sets out the torritorio.l principle, whereby the 
natiJnal.ity of t he Stnte of birth is acquired, and 
eives right to option for the nationality by descent 
(persol'llll status) on attaini ng majority. 

(2) Does not recognise the loss of natiol'llllity if 
new national.i ty is not concWTently acquired. 

(3) Gives the right to renun~iati~n of no.tiol'llllity upon 
acquisiti n of ru:;:w nationality. 

he ri t to freedom fro1;i nrbi tr e ulsion (Art.33), whereby 
no en legally o.dr.rl. tted by o. State r,w.y be expelled otherwise 
than by judicial net 11 0.s o. pun.i. hr~nt for offenses laid down 
by lnw as warrantine expulsion''. · 

I,he right to gro.nt ·~sylura (~·.rt. 34) to political r efugees is 
given to the Stat e . 

pip.ht• relo.tiM t.o social securi~)' -~'§.~io.l_ Rights") (.:Jts. 35-44) 

19. The field oovored -is the following: 

(2~) The riRht to oeclical c~ (hI't. 35) entails the duty upon the 
State to "pr:mote public h<:al t h o.rxl so.fety". 
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(30) 

(31) 

(32) 
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(3S) 

(36) 

(37) 
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· The right to education (,u-t. 36) entails likewise a number ot 
duties upon the State I the duty to usume primary education, 
the duty to promote facilities for higher eduoe.tionJ am the 
duty .to apply (;qual treatment "without diatinotion .aa to the 
race, sex, language, religion. class or wealth" to persona 
entitled to benefit from higher education. 

. . 
The right to good working conditions (Art. 38) oovera the field 
ot working hours, aruutary conditions, technical aofety, etc. 

• 

tJ right to equitable share ot national income (~t. J9) ia 
.ed as the right of the individual to •such equitable share 

aa the need for his work and the increment it makea to the 
common welfare mo.y justify"• This Article covers the field ot 
minimum wo.ges.· 

'F9 ri~ to public help (Art. 40) 110.s mo.y be neceaoary to make 
t posi, ble" tor the inclividual "to support hie tmnil)'". 

The right to sooinl' sscurity~t. 41) is envisaged in the widest 
sense, and is gunrnntoed by sing the duv upon tho Sto.te to 
"maintain effective arrangeirents tor the prevention of unemployment 
and for insurance against unemployment, accident, disability, 
sickness, old age, o.nd other involuntary· ar undeserved loas of 
livelihood". 

1}ie right to good food Md housing (hl't. 42) and to live in 
pleo.snnt and heal~ sUIToundings. . . 
The right to fair rest ond l~isure (4t. 43). 

The r~ght to po.rticipnte in the cultural life (.Art. 44- ) of tho 
coiiimmrty, to enjoy the arts and to shnre in t.he benefits ot 
science. 

Rights relatin.s to equality (Art. 45 - 46) 

20. (38) 

,.,,, 

The ri~t to equality (Art. 45) is treated in tv.o main aspects, 
there sall be no discri ... inntion who.tsoever because of race, 
sex, lo.ngue.ge, r e ligi.m or political creedJ · there shall be 
tull eq,uali ty before the lo.w in the enjoyment ot the rights 
coverecl by the Internv.ti:mnl Bill ot IU.gbta. 

ri ts of 1,1inorities (4~t. 46). · -?his iu-tiole covers 
equ c ic, 1.ngu1.s 1.c and religious minori tics end provides 
tor their right to cstnblish an:l me.into.in their schools, cultural 
and religious ir ·;tituti ·Jns, a.nu to use their own language before 
the courts,oJ.l the nuthorities and organs ot the state, nl'_1d in 
the press and public assemblies. 

I 

Pinal d1sp0sitiona (.,;rt. 47 - 48) 

21. In tho final J~ticles, the outline deoJ.s with the question of observe.nae 
am enforcement of the future Bill of Rights. 

f 
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Observance and Enforces nt 

Article 1+7 proviues that "it is t h£: duty of co.oh Member Sto.te to 
respect and protect the rights enunciatt; u. in the Bill of Rights" and that 
"the Sto.te shall, when neccssnry, co-oper a t e with other States to that 
end"• 

Article 48 leys d0wn the principl e that "the proviai .ma of the inter­
national Bill of Rights shall lie J ee1.1ed fundamental principles ot 
in~ernational law and of the n~ti0no.J. lnw of enoh of the member States of 
the United Nations. The'ir observ:mce is therefore a matter of internati ., nol 
concern ani it shall be within the jurisdiction of the United Nations to discuss 
any giolation thereof". 

Thus, under the corabi ned fo1·,;m >f Art. 47, first sentence, and ot 
Article 48, first sentence , t her e :i.s to be introduced a definite subjection 
of national to international ·1aw: 

(a) !he duty of each Member st~t c to "respect arxl protect" -rights 
contained in t he Di:' 1 is to clcrivc frora the Bill itself. 

(b) The provisions arc to be deE:raed fundanental princi'~les of the 
national law agai n in vi r t ue of the Bill i taelf. 

Th~s is to create a r el o.tionshi p between national .and international 
law in this field similar to t he one existing between constitutional. and 
ordinary laws within the borders of every sto.te. 

On the other hand, under t he t en:is of the:: last parts of both Articles, 
there is to be introclur.ed a tv.ofold international action for the observance 
am,protection of hw.la!". rights: 

(a) 

(b) 

J.. "horizonto.l" o.ction undertaken by the States as equo.l partners 
(Art. 47). 

A "vertical" action on the part of the United Na.ti:ma o.s the 
supreme authority in cases of viol nti :m of human rights by any 
State. (i·u-t. 4.8.) 

The latter is envisaged only in the f orra of a "discussion" by the 
United Nations, but this clearly ope ns tre loor to OJ\Y further action 
under the general tenns of t he Charter. 

IV!. . _ p_OJl/~~uDI _N:~- _ J:..91].§. 

22. When opening i t s pres0nt sessi on, t he Drnf'ting Conmittee of the 
Hwnan Rights Cor.imission <lecirl , to e0 n::dder s ir.Ill tMoously a Draft submitted 
by the United Kingclon . ..~n . . nc..1.ysis of t hi s Dre.ft is to be found in Doc. 
III/98 prepared by Dr. Muyr -H::1.rting . 

Two differences shoul · be not e ·, , i nt1-)r o.lio., between the United Nations 
Secretario.t• a Draft outline anu the: Unit ed Kinguoo Dro.f't: 

( a) The United Kingdor:1 Drr.u't · es not provide for II social rights"• 
The United Ki ngdo1. Gover rn,,e nt are of the opinion tho.t these rights 
"cannot by t h ei r n tur0 b def ired in ·the f onp of legal obligations 
for St<ltes in an i n~trume nt such o.s the International Bill of 
Rights", ancl t hey have sueecsteJ. " i nternatiqnal -co-operation" 
as the proper coursu i n pr -..> tecti ng socio.l rights. · 

For this r eas011 , t ho U i t ed Kinr~0m Gover nment have included their 
proposal concurn i ng .-,oci l r ii?)lt s i n a. sepo.rate clraf't Resolution 

'\ 
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to be adopted by the G n1...rnl ii.saer.ibl.y (~. I!l); ··-.i1ch 1a intended 
to serve as a 01.. vering instrucent f'or the ad.opUon ot the Bill. 

(b) The United Nati:>ns Drnft Outline does no1; provide tCJI' a reatrioted 
proteotion of human rights in time of war arri in certain oaaea in 
time ot peace, o.s proposed in Art. 4- of the United Jtingdga Draft. 

23. Up to 24th June, 1947, the Dro.f'ting Comdttee made a prel~nu-y 
review ot Article■ to be included in the Bill, and considered a report on 
the preaa:ible. It diacussecl a drnft subr.u.tted by Pro.nee and decided to 
prepare a ahortened Draft Bill o.ncl to select for insertion in a Dl'aft 
Convention those Articles on which gene~o.l agreement of Governnenta might 
be reachedJ it also decided that the United Kingdom draft ooveriiw the 
implementation of human rights shoulu, as amended durins the debo.tea, fOl'Q 
the subject of an addi tonal and :.:; t;pnro.te iJ'lnex to i ta report to tho H\IJMll'l 
RightaCoumiaaion. Finnlly, it began discussion on tho.t report. 

The Comittee is cor.iposed of reprosento.tives of eight countrieaa 
Australia, Chile, China, Fro.nee , I.ebumn, Union of' Soviet Sooiflliat 
Republics, United Kingdor.1 n, Unj tcd St.n.tes of' Americ81le Its ~ 1a 
Mrs. E. Rooselvelt. 

2'.. When the Corm:tittee•s <lruft is reo.c]y, it will first be submitted to 
the next seaaion ot the Htunon Rights COi.un:ission, due to start on 25th ~uguat• 

,. 

i • · ·194-7 in Geneva. It will the~ be presented to all llecber Sta.tea tor their 
obaervatiJna and proposals, which will in turn serve o.s a basis for e. re-dro.tt, 
U neceaaary, by the Drafting Coc:1r.u.ttec. The re-dr£Lf't will be reten-ed 
baclc to the Human Rights Cor.r.u.ssion for final considero.tion. 

It ia only then that the Econor.1io o.nd Socio.l Council will consider to 
\mdertake the final steps, i.e. to recor:.iJend to the GenerQJ. Asaembq the 
adoption ot an Internationol Bill of' Huoan Rights. 
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1, ~ page It-, paragraph 8, the hat aentenoe ahQd.4 N&dt 

•1n addition to thnt, the delep.tion ot Pamaa 
aubmitted a Draft Deolaration on tbe Righta alll 
natiea ot States 1• 

2, On page 9, paragraph l.S, aeoond 1Ub-1)al'&gre.Jb, the 
reterenoe made in the aizth l1De ahould ,ea4t 

,. 
11
••• o.a roterred to abaft page 5, para.paph 8(b) ... • 

On page ,, Seotio~ B! t the third pan.pph 1.m,t.oate4 
under number lS •now.cl bear nuat,ol' 16, All ad>1eqwnl 
mabered paragro.pu ahailcl be oarreot~ ~. 
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IIIIM, 

J~ 18th, 19Z..7e 

tJN1TID NATIONS WAR QRtMBS oqggssION . 
I 

IIJ1U;N RIGHl'S REPORT: PREPM4TORY PJ.PERS. 

Pan Report ot the Dratting Cag.ttoe at the 

O<Dnia aion on Human Rights. 

As a result of the recamiondations made by the Camd.ssion an H\Elllft 
· Rights, the Eoonanio and Social Council decided nt 1 ts First Session 1n 

Ua.roh 1947 that a .Dratting Camnittee should meet prior to the Soccnl 
Soasion at the Ca:m.aoion in ordor to prepare a preliminary dratt ot tho 
Intornational Billot Righto. 

The D.re.tting Camittoo held its first session during the period at 
9th - 24th Jwio 1947. The Draf't Report of this Ca:~-u ttoe.· to tho Ommlsaion 
on Jb:lan Rights has nor, beon distributed. It givoa intomntion on the 

·present ato.te ot the vork concerning the preparation at a11 Intemat1Qnal 
Bill at Right.a. · . . . 

. The Dmtt Report is circulated tor the inf'o:mntion at membera ot 
Camttiee. III. The figures in the text r-etsr to quoto.tions at the 
relevnnt Ooam.asion documents shown at the end of this paper. 

I. Introduciicm, 

Thia ~hapter gives o. list of the representatives present, the 
opeoio.liaod agencies roprosented Md the oo~to.nta taking part in the 
ooot1ng ot the Dmtting CClll!littee, a.a nell ,aa ot tho oN'ioera at the 
D:..~ing Ccm:iittne, etc. 

CHAPl'ER II 

PJ!lipiparY Drnt't of . nn I_ptermtional Bill of Human Right•• 

U. 'l'he Dro.f'ting CCl!l!littee · rev:i:,ewod its terms of ~fttrenco o.■ oontainod 
in tho lotter ot tbl Chn.iman of the CCEmdssion on nur!Nl Rights at 2Jt. Haroh 
1947 ( document l!'/383) to ·the Preaidant ot the Eooncuic and Sooial Oounoil, 
and approved by dooision of the Council ot 28_ Mnrch 1947 (document ~)25). 
It noted 1n particular that its fW1ction 1n this aeooion was to prepare, 
on the bo.aio of docunentation supplied by the Sec:rotc.rin.t', a preUminary 
dro.ft of an Intermtional Bill of Hu:lo.n Rights. 

I 

12. In this prepnro.tion, the Drafting Cam:d.ttoe atarte4 With two basic 
dool.G8nta, (a) a Dr&.ft Outline of an Intornationcl Bill ot Bi£;hts J>~ff'84 
by the Seoroto.rio.t (doeu@8nta F/CN.1/A.C.l/J arx1 F/CN.J/AO.l/'4\dd.1), 
oonatitutil18 J.nnex A of this Report, and (b) o. drn,ft Bill ot IU.ghta proposed 
by the United Kingdom (document F/CN.1/A0.1/4.), ~2; oonatitutlna Amax B· 
cl this Report. These two doOUCl8nt were oarotully gone over o.nr1 oa:w,ared, 
together ttl.th certain Unitod Statos .1.)ropoaala tor t~ rewrding, f{ ■a:10 
1tecta o.ppeoring in the Secrotnrint ou·~line (doour.¥)nt F/CN.l/A0.¥8 and 
Ravo. l nnd 2), constituting Annox C of this Report. 

(1) !ha SOGl'Otoriat' e dmtt outlioo of a BUl ot RiBht• has been anaqee4 
in Dooe III/100, MOtion III? . 

(2) !be Untted K~an Dratt baa beon oc .. nted upon in Dooe llI/98, 
Seoticn I. 

• 

-



i , 

I 

' 

' 

,, 

: 

... 
JJ. Conooming the t' orm which the preliminary draft might take, two v1en \ 
'101"'0 put forward. In the opinion of sane Reprosentntives it was MOOIIU)' 
that the Draft, in the first insto.nce, should tn.ko the tom ot a Deolaration 
or lfantte1to; 1n the opini~n of othero there 9hpuld nlao be o. Convention 
in a&Ution to the Han:lt'eoto or Declaration. (3) The Dratting Oamdttee 
therefore deoided to attempt to prepare two doournents, one o. worid.ng paper 
outlining a Deolare.tion or·l~ato setting forth aeneral prinoiploa, and 
tho aeoobd o. workine po.per containing suggestions ns to the oontent1 at ono 
or more Oonvontione flowing tran these prinoiploo to whioh Member Nations 
mish11 a.dhero. · · · 

14. The Oanmittoe established a tenq:>orary workina gro.ap,. ocepoaed at 
the Representatives of P'rMoe, Lebanon, and the United Kinedom, with the 
Ohaimtu, at the Canmittee as an .ox ·otrioio rnomber. It requoeted thia 
working group I 

(a) to suggest a logioo.l rearrangement of the articles at the Dratt 
Outline supplied by the Secreto.ri.at; 

(b) to suggest a redrott ot the vo.rioue nrticlos in the light ot the 
cliscusaions of the Dro.tting Camnitteo; al'X1 

(o) to suggest to the DrQ.fting Camittee the division of the substance 
at tho articles betveen a Declnra.tion o.nd o. Convention. 

I 

lS. The temporar., working group had threo meotin[;s, Md a.tter a general 
diacusaion decided to request Professor Cassin to UJ¥1erto.ke the writing ot a 
drntt Declaration bo.sed on those Articles in the Seoretario.t outl.1ne 
mu.oh he oonaidered should go into such a Dacln.ro.ticm. It naa the oonaenaua 
~ opinion th&t such a do~n.u:ient would have grentor unity it' drawn up by 
one peraon. The Repreaento.tives of the United Kinedcin· am Lebanon, together 
\11th the dhaimo.n, were asked independently t~ ·iu over the Secretariat 
ootline and the United Kingdcm draft w.lth a vieu to detemini.1)8 wbioh Articles 
could readily lem. themselves to a Convention. 

Pro1'e1aoz- Casein produced a. draft containing c. Preamble and torty•t~ 
BUBee•ted Artiioles. T™i working group revised the Preamble BJld· the tint 
six Articles before sub:littinc them to tho Draft;_~ ·Oam:d.titee (d~.nt 
F/CN.JIAO.]/il.1). The rocaining Articles were submitted· to the ~UJB 
C>a:aitteo 1n the tom proposed by Professor Cassin (documimt }VON.lt/AO.i/V. 
2/)lov.1), aonatituting po.rt at Annex D of this Ro1,ort. 

Tho Ohaiman, the Representative of Lebanon and the Repreaontntive ot 
the United KinJdan agreed thD.t the J.rtioles oontnh1ed .in the Convention 
pnrt (Annex I of document F/CN.1/AD.l/4) of' the United Kinedcm drntt could bo 
aub!d.tted to the Camssion on Hur.wl Rights a.a poo:dbly toming the baais or 
A drfttt Convention and that the t'oll0\7ing three :mbjeots should bo ~d to 
this drm't: 

(o.) torture, peyeicQ.J. inteer.Lty am cruel punishnento; 

(b) the right to ·a legal persono.lity; and 

( o) the right of asyluc. ( 4) 

(3) 'l'he Pnnmna D:mt't which foms pnrt •.•f the docur.J.Ontntion botore the . Dre.ttins 
Ca:ir.d.ttee envisages a declaration lir.liting itself "to nn expression of the 
freeda:us to which every human b~ing is entitled"• ( ot .. Doc. III/98, · aootion 
l(f) •. The µn1ted Kingclcm dro.f't, on the other hand, contains proposals as to 
the implementati"on which may have to be enf>odied in o. convention (ot.III/98, 
1ection·1(b) o.nd section l(r).) . 

(4) Tho· aubjocts which it is proposed to add to the Qnitod IC~dca ~t are to 
.bo tound in the Secretarl+\t's drnft outline, c.s :f~llowar torture, pJ\Yaioal 
intogrit,y and cruel punishnont,(Art.-. ~ the Sooro·tar1.at•s drattJ, the r1sh' 
to n le.go.l. personality (Art. 12 ot the Seoretario.t•s wtlino) am the right 
~ - asylum (Art • . ,4 of the .Secrotariat~s ou~line),(ot.Doo.III/1001 
rwotion III(l8).) . , 
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16. 'l'he ~ing• Cor.nitteo roa.d the dmft Preamble, but reoogniaed that 
it!' tina.l. ~ing could not bo datemined until lntor. . 

17. The Dmfting Cam:tlttt3e c e,nsiderod in detnil onoh of tho ■ix draf't 
;.rt:iclea aubmittod by the \'lorkine grcup, then oonai,1.ored in like detail the 
rot1n1ning draft l.rtioloo subcitted by Proteosor Co.osin. mmbora mnde 
oca.ionts on the tom llM subatM0e of the various nrtiolea. The■e oomenta 
r.ro found . in the verbC\ti11 and Bur.D.\I'Y records. .al 110Cher1 at the Dratting 
Cotr.tittoe undoratood thnt no notion te.ken by thm dur:i.ng the· ao11ion 
urus to be considered bindine upon their Govonnents. Professor Koretaq'a 
rcx:mrka· were oonf'inad in t~o nnin to prooeduro.l nnttcrs, ond tor nll issues 
m apecifico.l.ly recervod the right to preaellt the OcrG:lellts, obser'lationa, 
~ proposals of his Governnent r.t o. later tir.ie. 

lG. The Dmf'ting CCI:J:1ittoe accepted Professor Cn.soin's offer to prepare• :· 
on tho be.sis of the discussion of his clratt, a rovioe<.l Drott Docl.D.ratio1' 
Thia revised Draft (docwnent E/CN.l/.t.C.l/ii.2/Ilov.2) ms gone ovor oaretully 
by the Dro.tting Ccr.rdttee o.nc" 'it1u :rosult ot this oxntlinn.tion is eobodied 
in /itl"IMX E at this Report. Too D:ret>ting Caim.tteo therefore submits to the 
lb:lan Rights Camnission this /JU1ox o.s a wrkinc pa.per for o. prelitd.nary draft 
at. cui Interne.tional Manif.\rn·to or Declo.ration on llurJru'l nights. 

19• The Dratting Cor,1.'iti.ttee usod the proposal of the United KiJl8dan 
(docn.ulont l!'/CN.1/1.0.1/4) as u bnsis for its genoml disouanion rolating to 
tho possible substontive cont onta ot a Drott Convontion. r7h:1.le it did not 

BO over thia ontter as thoroughly as it diC-:. the Dr.u'ta of P~Jsaor Caaain, 
it :nevertheless suegests that the United Kb1gdom proposal aq tom a baaia 
tor o. dro:f't Convention which the Ca:mission c.,n Jlur.JD.n Rights rYJ3 m.ah to 

elo.bomto. 

CffiU7rER III 

The Quoation of Ir,1Eler!ento.tion of an Interna.tional 
Bill of H~ Rights. 

20. The United Kingclo□ Draft eobodied cony propoonl.s beo.ring on 
:iJ'Jplooentation. Consequently, in the d1sCR1Bsion artho.t Drot't, the 
quoation ot icplementntion in goneral ON:le up. 

Annex F of this Report consists of a papor props.red by the Secretariat 
emboeyina dOCUDontntion on the question of impler.iontction. The following 1■ 
a. brief S\Uil!n.r,Y' of the coramontn na<la on this subjoot in the session ot the 
Drof'ting Ccr.mittee: 

(o.) It was the ccnsensus of opinion of the j oubers of the Dratting 
Canmitt.ee thnt tho internntioml coanuni ty r.J\UJt ensuro the obael"YOJ108 
of the rights to be included in an Intornc.tioro.l Bill of Human Rights. 

(b) The view wu.:J eX"pressed that i mplerl\entation night talce two toms: 

(1) s omo f o:•~"'.'l f punishment cJf a.n of:Cenu.ine State, the proposal■ 
for such punishnont ranging fron n public request for information 
ooncemil'l[~ tho nll0r;od vi.ol!'.tion to trinl be:f'oro o.n Intemntional 
Tribunal; (2) action on tho pnrt uf tho Unitod Nt•.tiona Md tho 
Uanber Sto.tes t at: C"te tho poopl~of the world vt.th regard to 
h.JL,un rights nn · t o ercmttt condiilons under tthich reapeot tor 
nnd pra:iotion of hunnn riehts would be scoured. 

(c) The viow wns exprossoc! tho.t the only pro.cticablo c or.tpUlaory tom 
of ir.1plomento.tion wr:u.ld • o M internntiono.l Convention mtitied 
or adhered to by i',ieubor Governments. 

(d) The vitlw wo.s exp:rossod thnt the possibility oight be studied at 
creati;ne, within tho frane\lork of the ynited Nntione, an 
orcnnizo.tion t o roce i vo, sift, exrunina, n.ncl d.eo.l. wi.th oa:mamications 
o.llegine the violation of ln.umn ri.ghto. 

I • • 



(o) The ""88eetion wu JMde tho.t the tema ot mtuenoe ot the 
Oamd.a■lon on H\Elan Right■ be re-examined by the ~OMldo and 
Sooial Oounoil with n view to grantil'lg aroo.ter reaponaib11lty in 
thie field to the Oaim.1aion. 

., 

(t) !be Aultalian propoeo.l tor the oreation ot cm Intonatlon&l CCA.lri 
~ H\IDlm Rishte, which we.a aubai tted in tho firet ■e1■ion ~ tbo 
Camie■lon on Human Right■, \\b.8 again reterred to by tho Repl-eMntatS.ve 
ot M&avalia and diaousaed in genernl by the J>.roahina Oamzd.ttee. 

·, 

.. , 
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W/.l.02. 

18th July, 1947. 

UNITED .NATIONS WAR CRD1ES C<JG(ISSION 

HJIW! RIGHTS REPORTa fREPARt4'0RY PAPERS 

HtJQN RIGHTS IN THE NURl!J&B!RG TRIAL 

(EXOEPrI?G CRIMES AGAINST GERIULRJ) 

General outline of t.he Report 

BY Dr. J, Litawaki 

In Doc. c. 2.59 (1), general guidance has been given by the Oonmission 
as to t~a main feo.tures whioh will have to characterise the presentation of the 
mo.terio.l conoerni.ng H\DDDJlRights o.a they arise from the wor crimes trial.ii in 
general.. Along the lines indioo.ted in that Document, and inas1111oh o.a the 
particular points set forth ther~in are applicable to this part ot the Report, 
it is intended to treat the material. mich is to be found in the Nuremberg 
Trial. This material consista ofa 

(a) 

(b) 

(c) 

(d) 

The Agreement of 8th August, 1945, for the Prosecution 
and Punishment of the Major Wor Criminols ot the European 
Axis, together with the Charter of the International 
Mill tar,y Tri buno.l; 

The Indictment presonted to the International Military 
Tribunru. on 18th October, 1945; 

The tro.nsoript of the proceedings, containing nbout 17,000 
pagesJ 

The Judgment of the Tribuno.l delivered on ,30th September 
and let October, 1946. 

Apart from the necessar,y introduction, anl subject to ony moditico.t1on 
which a detailed exomination or the above r.aterial ~ require, it is proposed 
to present the information requestod by the United Jlations, insofar o.a it 
relo.tea to the major war 'crimiMls triod at Nuremberg o.nd. excepting that part 
of the materio.l deo.l.ing \11th charges of crimes against Germo.ns, in the raanner 
outlined in the following parngro.phs. 

In view, ho~ver, of the 001:lparD.ti vely limited t:i.r.le which has been allotted 
for the preparatory work and the Ql"nfting qf the Report, it is not certalnto what 
extent it will be possible to e:.aaminc the v:>lwainoua tro.nscript uf the proceedings. 
If it proves to be technically .ir.apossible to digest and oo.ke :full use of the 
tro.nacript, the report will hnve to bo based prwaril.y on the Charter, the Indict­
ment and the Judgo3nt of the Tribuno.l, references to or quotations from the 
transcript being made to illuatro.te problems of particular j,,nterest. 
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I. 

(l) Part II of the Charter which sots forth the Jurisdiction lU'ld general 
principles to bo followed in the cvnduct ot the trial ~ the r.lajor war 
crimincl.s of the Europoo.n .i.Xis countries, o.nd in particulo.r, its Article 6, 
is, technical~ speaking, the law which the Charter required t..118 Tribunal. to 
adridnister, anl by which the Tribunal we.a bound. The specific rules of . 
Article 6, on the basis of wh'i.ch ·. the TribUMl. had to determine the guilt or 
inmcence of the defend.on ts, have laid dom some novel principles of law, 
under which individual.a ore responsible to the ooUDUni't;,y ot mtions tor 
violations of rules ot internatioml. crir.iinal law, and according to which 
attacks on the tunda@entaJ. rights of nations, as well aa attacks on the 
tundm-.lento.J. liberties and c0nstitutional rights of .peoples am of indivichial. 
persona, constitute, in certain ciro\D'JBtances, inhurao.n o.ots, and o,,nsequently, 
intorno.tiono.l crimes. · 

(2) It will therefore be the purpose . of t·~ l'Oport to give o.n onalysis of 
the law as it is stated in ~~ticle 6 ot the .Charter, of the 1aeanin.g of the 
three rJOJ.n categories of war cricee in the senerol sense of the ten.1, of 
tho inter-relation, juxtapositi~n and overlapping ot 1:he concepts they 
represent, oa well oa of the novel principles of law which con be derived 
tror.i its provisions in relo.ti,m to the involved question of hucen rights. 

\ 

· II. 

(3) In Doc. c.· 259 (1) it hns been pointed out that "every orice or nen:r~ 
every orice viola.tea e. ritjl t am therewith a 'huiJB.n .r._i_mj; 1 in a wider, 
non-teohnico.J. sense 0, Thia applies to al.moat o.ll v!'oraions of the laws 
and cuatotl8 ot wor am to all o.ots cooi~ under the tem "crime against 
hui'lanity" as defined in the Charter. It 1.1ey be o.dcled that the planning, 
preparo.tion, initio.ti~n and WOf,ing of a war of oggresaion, declared by ' 
the Nurecberg Tribunal as n supreoe interMtionol crime, constitutes o.lso,in 
a genero.l non-technical sense, a crirJO ngainst hur.wiity, -.hich involves 
violations of h\l'..Wl rir,hts. 

(4) It will be observed that, without oxceptiaa, all the crines specifically 
tmucere.toc! in Article 6 of tro Charter o.a oonstituting war crimes o.nd crimes 
against hu;:ianity, in their technical. sense, are crices 'Yhioh constitute 
attacks on the into it of the eical bei of individuals or groups of 
people, and o pro~r~, t us violo.ting i erent ™ ~ · ta. But, frcn 
the law as . It Is S te in that article, and in po.rtioulo.r fror.1 the wordss 
"Such violations ( of the lAws or cuetor.1s of war) shall include but not be 
limited to ••• ", it is cleo.r that those attacks on hur.io.n rights a.re not the 
only ones which the authors of the Charter had in cind ond with vhich the 
Tribunal wo.s intended to bo concerned in the Trio.J.. 

(S) Por this reo.son, nnJ o.lso becMso the Tribunnl in leyil'18 down which 
inhuman acts had been corNuitted aftor the beginning of the war, or in connection 
with the war, ruforrod in its clecision clireotly to the Indictment, it will. J.. 

be necessary to exaoine this docwent oore close~ siooe it throws considerao.1.e 
light on the 1t'ey' in which Article 6 of the Chorter was interpreted by the 
Pro1ecution. 

III. 

( 6) In order to give a cor.iprehensive picture of what humo.n rights have 
been violated, in connection with ,specific crines oor.mttc1, and ~::>w they 
have boen violate cl, it ~ proposed to bring under review and eJtQml.nation 

. 
• 
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the tollowi~ groups of crimesa 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

(j) 

(k) 

(1) 

Murder and, ill-treatment of civilian populations ot, 
or in, occupied territories, ond on the high aeaa; 

Deportation for slave lo.bour and for other purpose■ 
of the civilian populations of, and in, occupied 
ten-itories; 

. 
Murder and ill-treatment of prisoners of_ war ond ot other 
members of the o.rmed forces of the countries w1. th whom 
Germany was at war o.nd of persons on the high seas; 

Killing of hostages; 

Plunder of public end private property; 

The exaction of collective penalties, pacuniory or 
otherwise; · 

Wanton destruction if cities, towna o.nd villages and 
devastation not just~ied by ,ailiti:uy nocessi13'; 

Conscription of civilian lo.bour; 

Forcing civilio.ns of oooupied terri torica t.o swear 
ollegiance ton hostile power; 

Ge:rmaniso.tion of occupied ten-itories; 

alurdor, extennination, enslavement, deporta.tion nnd 
other inhuman o.cts co1n.nittod ago.inst civilian populations 
before and during the war; 

Persecution on politico.l, ro.cial and religious grounda. 

The groups of crimes indicated under (a) to (j) constitute war orilnea 
in the t echnical S'1nse of Article 6 (b) of tho Charter, and the remaining 
two crimes against humanity, but those onumero.ted in the first category 
((a) t.o (j)) ore also to be regarded as constituting crimes ago.inst 
humaniey. 

(7) In its Ju'4.9nent, the Tribunnl sto.ted that ~ ~dencc rela.ting to 
WBX" crimes and crimes against humanity ho.a been overwhelming in its volume 
and its detail, t.o such an extent that it was impossible for the Judgloont 
adequately to review it or to record the· rnass of clocuroonta:y and oral 
evidence that has been presenteu. The Tribunal cleoided, therefore, to 
deal in its Judgment only quite gcnerolly with these crimes. 

Por this reason, it would applju.r of some oonsidor blo importance tar 
the proper fulfilment of the task undertwccn, not to r ely ~nly on the facts 
aa they have been sumce.rised in the Judgment, but to i:18.ke tho fullest 
poaaible use of the 1:1aterial produced before the Tribunal during i ta 40.3 
open sessions. 

(8) As it is quite obvious tho.t the collection of 1:-ir.ter inl to be presented 
to the United Nations could not incliscriuino.tcly doo.l vri th all connon crimes 
and outro.ges such o.s 1:rurdcr, i ll-tr o.tncnt o.nd the like , cor.u:1i ttcd against 
innocent people, wi thout W\Y j ustif ication or nece s ity , it ia proposed to 
licit the investigation 1:10.inly to such cri.1JCs or groups of crii.,es of the 
o.bove list a.a are of prine.ry iLiportonce t o the ~~?n of i nsufficiency of, 
or lacunae, in tho exist i ng lo.ws nnd usnges of wo.r and ot he r provisions ot 
internationo.1. lo.w vhich purport t o ai'f ord prot acti.m gains t violo.tione of 
huco.n rights. 
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(9) While dealing wit~ the different groups of -crir.ies indicated above 
and vorioua 0ate50rie1 ~f P$'.rsons whoso rights will be found to be touched 
upon, it is of course understood tho.t the oaterial will at the some time be 
arranged and exe.r.1ined in such a ~ as to bril'l8 into the foreground the . 
various aspects of hw.lan ril?Jlts or er.Jups of rights such nsa life, health, 
persono.l integri 1;y, freedom of movcr.itmt, f auily righ ta, religious righ ta 
property, etc., · in nccordllnce with tho "M>rking list of the possible h~ 
right. which might in the r.1eMtirnc be established for the purpose by the 
Secretariat. 

IV. 

(10) In the part of tho report dealing with' ~ Judgcent, it will turther-
oore be necessary to examine Md o.nalyse the rencti ms ot the Tribunal to 
the various violations of huraan righto, ns well o.s t}:le nttitude of the 
Tribunal to the many legl.\.l problcus which had ariaen during the Trial, and 
it■ decisions in regard to ther.1. Herc, general legal questions will 
neo~aaarily coce under consideration, such as: 

(a) the attitude of the Tribunal to thE• law of the Cho.rter1 

(b) the crwe ago.inst peo.co t\S the supreuie crime ngainst 
hwanii;y; 

(c) refusal of the Tribunal to consi<ler conspiracy to cor;Llit 
war orir.1es and criJ:1es ago.inst hur..'lllllity as a separate cri.J:1e1 

(d) the pre-Charter international law as it has been applied by 
the Tribunal to the vo.rious crimes violatil'l8 hUJ'lan rigllta1 

(e) the restrictive interpretation of the Charter in regard to 
the violati,ms of huoan rights of persons v,ho are not of 
the nationality of the vict9rieus Powers; 

(f) tho defence of superior orders o.nd other subjects relative 
to the various spheres in which the rights of the accused 
and the rights· of the victios 1:183' be said to have conflicted 

at the t i 1:1e ot the offence (see Doc. III/96, p. 2, section C), 

V • . 

(11) One ot the tasks of the report wlll o.lso bo to show how f!J.r the hwnan 
rights of the accused-perpetrntors of war criraes themselves have been 
respected In the course of the N\lr(,>f.ibcrg Tri al. 

Prom this point of view, for :.i. nstuncc, it will be necessary to exaraine 
in the first place whether the rul es of procedure and evideme as laid clown 
by the Charter and Yhich the Tri uno.l wus bound to npply fvlloWQd those 
recognised in the courts of all civili sed countr-les, and c~nsequently 
whether the defendants ho.d i n f nct boon given the right to havu the o.asistonoe 
of oouneel, to be furnished wi th a copy of all docunents, to present evidence 
in their own defence, and to cross-cxnoine any witnesses called °bl\_the 
ProseGution. 

(12) Further, it will bo interestL.g to set out ~ho argur.-k3nts oontained 
in the Judgment on the question of the legality o:£' the Tribunal 8l'ld of the 
probl8&18 relating to ex _post fo.ct2,_lesislation M d the principles of 
~lw.1 crir,len, nulln pocno. sine l e t3e . 

(13) In the lost instnnce , it will be the o.i ra of this part of the Report 
to consider the instances in which fairness to the accused found its 
expression i n the attitude of the Tribunal t o tne various-problems of 
substantive low \\hich arose duri~ tho rr1a1. Here, as the uost illustrative 

• 

• 
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exacple of such an attitude, the restrictive interpretation ot the aweepi~ 
provisions ot the Charter concerning • the criJJino.l.ity ot the accuaed 
organisations by which the Tribunal excluded troc its stateccnt, inter alia, 
persons who had no knowledge ot the orimiMl purposes ot the organieationa, 
will have to be elaborated. The Mal.ysis of the individual sentonoes and 
aoqui ttala in regard to the individual detendo.nts will also have aoce bearing 
on this particular question. . 

(14-) In conclusion, a worl. will be so.id concerni~ the view that the 
defendants at Hurecberg might well have been proceeded against by•~ 
epcutive action and not by a court of law. Streea will be laid on 
fact that preterenc~ had been given to odjud8e their guilt aocording to 
law, rather than on any mornl. or .ethical bo.sis alone. 

VI. 

(15) It would also be of sooe interest, it is thought, it one ot the 
sections of the Report could be devoted to the presentation a,id eJtamination 
ot the Nazi principles which becorae the source and the basis ot the policy 
of crir.u.nality which led finally to the unprecedented violations ot htmM 
rights. 

In the Judgcaeat ot the Tribunal it is sto.ted that war crwes and 
crimes against hl.DilO.llity were ca.ni tted on a vast scale, never before aeen 
in the history of war, and were attended by every conceivable circumstance 
ot cruel v and hon-or. The Tribunal says: 

''There can be no doubt that the majority of theo arose from· the 
Nazi conception of 'total wo.r• with which the aggressive wars were 
wnged. For in this conception of 'total war', the raoral ideas 
underlying the conventions mich seek to make war nore hur.iane are 
no longer regc.rded as having force or validity. Everything is 
made subordinate to the overmastering dicto.tes ot war. Rules, 
regulations, assurances and treaties all alike are of no mocent; 
and so, freed frou the rostrainine influence of interno.tional law, 
the aggressive war is conducted by the Nazi leaders in the moat 
barbaric way". -

The ideas of Nazi Gennaey, that is to say, the ir..-.ioral ones, which were 
contrary to the established principles of all civilised nations, spring 
directly from what one of the prosecutors called a crirae ngo.inet the spirit, 
by which he meant a doctrine which, "denying o.11 spiri tuo.l, rational and 
moral values by whi<;.h the nations ho.Vt, tried, for thousands ot yeo.rs, to 
iraprove human conui ·hons, aims to plunge h\D'.1ani ty bo.ck into barbarisra, no 
longer the natural and spontoneous barbarism of pr:L-:iitive no.tions, but a 
diabolical barbarism, conscious of itself and utilising for its ends ell 
r.10.terial meMs put at the disposal of mankind by contemporary science". 

Finally some elnboro.tion of the inhuman ideo.s underlying the conception 
of a total war will be the subj ct of this particulAr section. 



\ 

t ~' 



r 

ID/ 10,._ 
18th July lN, 

WflTBP wm •AA aaDfs 99!'W§P• 

Rfaults 
ot the activities of t.he Dratting Qap1,top 

on an International Bill of R1 m,s. 

Notes by PF, R'. ·· Zivkori.6. 

The following aooount is bo.aecl upcn tbe 
information published in the United Hatione 
Weekly Bulletin, Vol. III, Ho. 2, July 8th, 
1911-7, It ia a aequel to the information 
oiroulated in Dooument IIJ/100. 

' • 

1. · The D.l'atting 00111Dittee ~ the Hunan Ripts Ocm:lia■ian oonolu4e4 
iu tint session on 25th June. 

Aa reported in Dooumant II]/ 100 1 t aonaidered a. <\raft Bl:U, 
ot !uDan riFta and to this end had betare it u a \TOI'~ paper a 
Dratt Q.atline prepared by the United Nations Secretariat. 

. Aa a reault of i ta doliborationa it 4eoide4 to a\dnld.\ to 
the JbDaJ1 Righta Ocllinisaion, due to oonvene en 25th Auguat, 1,-.7, 
a Ropon on 'tho question aooanpanied uith •~· r ·u. working papera, with 
a view to enable the OolJlniasion to unlce aj,ue.ioioue ohoiOG botweon the 
Vftl'iolla •Y• in whiok it appeared to tho Oa... .ittve that tbe propoaod 
international Bill of RieJ'ita could be adopted by 1lhe United HaUon1 
aud ita momber-governments. 

Thia •.outoca, is desoribed and explainocl in the tollarl.ng 
words by tho United Ho.tions Scoretnrio.t (Weekly Bulletin, ~ol, III, 
No.. 2, P• ,s-s6) : 

2. "The Oanml.ttee did not a.t.tampt to draw up o. draft Bill. Tbe 
worldng papers which it tomo.rdod tQ the oamd.aaton are in pert a 
ooneenaua ot opinion on the aubsto.noe of the proposed Bill, but they 

'_are not in any way o.greed, texts, nor a.re tlie7 b.iming. The doo\lnented 
draft outline ot a Bill, '1h1oh had been p~parcd by the Sooretariat 
tor tho uae ot the Dratting Ocmnittee as o. ~rldng paper, is inolw!e4 
in the aeries which the Oomnission '7ill receive, a1 are the propoaal.a 
ot various dolegationa on speoitio aspects ot 'tb) pro.1oot. 
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•SJgGBSrp PW'& ARTIQLES"-

Ot thi• aerie• ot papers, the two mo■t important are ilboM 
in wbS.oh the Oclllnittee auggesta actual draft lll"tiole■ tor 1nolu■1c:m in 
the Bill. ~ ot these sots forth articles •uua•tecl tor a Jlliliar11.t1on 
to be made by 1bt Qenornl Aaaembl.y, while the other oontainl paropo■-4 
prodaionl tor an Interne.tioml Convention. 

"!he ti~ paper mu.oh s~ats artiole• t~lld.- be 
inolu4e4 1n a Dl~iCll sets tortliT general prliiol I ' all 
men are free~ equal, living in a ■ooiety ih'wb.1.clh their riib'■ all4 
treedau are lud."4 only by·thoae ot other■• Jmong the right1 
mentioned in th.1.a papor are: tho right .to lite; to equality; ,o a 
lur1dioal peraoDAllty; to aayl\lll; to a naticmaUty; and to perlOUl 
propmy. Right• in lav (inoludine too right ot bD.bena oorpu), 
politioal rights, the rights to take on effootive part 1n governa1a, 
and the right to privnoy a.re defined in sevaro.l o.rtiole■• !be 
•tunnamental treedcma" inoluie: troedom of expreaaion, and ot a■■-mbl'1J 
treedcm tran alavery; religious treMafl; troedaa ot movement, aa1 ot 
auooiation. 

"Sooial and eoonau:Lo rights aooowrt tor the final eiabt ot 
the thirty-a:lx ~olea. . Among those are: "the right to pertorm 
■ooiaUy uaetw. ~t, .• am r1€#lta to a~ial aeourity, eduoation, and 
leiaure. · · · · 

"In eleven nrtioles, this document ■eta torth the right to 
lite j freedom hem torture and slavery; the right to liberty aZJ4 to­
trinl; the right to travel; the right to o. juridloal pera~ity; · 
treed.an ot religion, expression, assembly and a1soo1Ati~ 

'?JDllBtTIClf QR OONVBqmf? • 

The Oomld.tteo had been charged by the Eoonanio and .Sooial 
Oounm.l: w1 th .the taaic of prepe.r1f:lg, on t m baaia ot doownen~cm 
eupplied by the Seoreto.riat, a preliminary dratt ot the propo■ecl Bill. 
It-■ unable to do this, ohietly beoauae there waa a ditterenoe 1n • 
interpretation ot the J.1ljaning of tho word "Bill." Sane delegate■ 
thoupt it meant an Intornationnl Convention, while others interpreted 
it aa 111aning o. Manifesto or Deolnro.tion. 

"A DeolAra.tion or Mruu.fcsto would be a reocmnemo.ticn by the 
Qeaeral Aaaed>ly to Member etatea, and, ~a auoh, would ho.ve moral 
n1gb1; but no leErPl, oompuL1ion on ~mbcr countries. On the other 
ho.m, a Convention would be legoJ.ly binding on Member ■to.tea whiab 
aooept it, Its appliontion, however, rrould be limited to the aignatorlea. 

. "Regnrdle•• ot which fom the proposed ~ill ot Ri~t• · 
wo.al4 ultimately twee, those members of the Oomnittee who ta.vorecl the 
DaolArntion form a.greed tho.t it shoulcl be a.ooompo.nied by o. Oonnntion, 
or by Ooaventiona ·on apecitio groups of rights. . Sici~ly, tho•• wb~ 
to.vON<l the Oonvontion fore a.greed tho.t the Generol. Aaaembly, 1n 
reocaaenling o. Oonvention to Mombcr nntions, miBht malce a Deolare.ti011 
whioh would be wider in content and 1:iore generol 1n ezpre•■ion. 
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"IMPLEl4ENrl.TION OF A BILL OI' RIGHrS. 

Oo1IJ:1ission t~ Drafting 
Cor.tni ttee ~o~a. t~e--s"""""i,;;-.,;;,t-r-t~'l'-m...;.s~n...;oc~•e;;;s;;;;11..;.;;.n;:..r.;;y~t-o·t~.-r=:i-n-r-o-o.·c""-cwnt, in the 
course of its meetings, possible methods of enforoooient, pa.rticulnrly 
when ·oonsiderint; the dro.ft Convention. The Ca:rnittee agt"eed that 
the interno.tionnl 0ot111unity nust ensure . the observ~oc of the rights to 
be included in the proposed Bill of Rishts. But disouasion ot ho\1 
this ·_obje~ive wa.s to be achieved b·rought to light a TI'ide range at 
vie\18, ·together w_ith otrong objectiono t o mnny of the suegestiona mado, 
As tro.nar:dtted to the Cocr;1ission, tho principal observations mde by 
individunl 1.1c;:1bers (none of then approved by the Drafting Comr:d.ttoe as 
suoh) ,vere: 

~. A Declar.1tion of Hu.can Riehts ond Fundnnental Freedoca in a 
resolution of the Gcnera.l J~saenbly would in i tsulf have oonsidera.ble 
coral weight. 

"2, A core effective aethocl for ostablishin13 hw:w.rl rights would be to 
eobody them in o. Convention, in Y/hich the sign.ntories would reoognioe 
thee a.a internntion..'ll l o.n. 

"J. The signatories to such o. Convention should also nooept the 
oblig,.tion to onsuro tho.t these riehts · .. · be enforceable by dC1:1e1tio 
lava in docestio courts. (Discussion on this point showed that the 
position of federnl atntes, of otatos ~n.thout ,1ritten constitutions, Qnd 
·or states nhere L..."'7 h.'ls not ye:t been codified ,-,ou).d require 1peoiol •tu~.) 

"4,. A J>OSSiblc doterront a.g.iinst violation of o. Convention is publicity. 
/.oong others is intornntiuna.1 censure, which oi~t be nchieved by: peti­
tions to the United Nntions by intlividuo.ls and groups; extension of the 
powers of the Huo.111 Rishts Cor.nission, or creation of ner, llllohinery 
within the frnocwork of the United Nations, to receive, sitt, examine, 
and doo.l ,·Ii.th coa:nmicationa allcfiing the violation of hUDan rights; 
~equeate by tho Secrctary-G8 nttra.l to Meuber no.tions tor reports C1l their 
obeervnnoe of hU1;1.."..n riehts; discussion in the Gon0ral Asser.lbly. 

"5, Ji11 Internationtl Court of Huonn Rights would be established ·to 
adjudiontt: oo.ses of o.lleecd viola tions of hucon rights. 

•6. lm.y stnte persistently violating hUDnn ril#lts ~hould be expelled 
trca the United No.tions. · 

"In addition to enforccIJent 1:11.10.sures, the Drafting C<Xlllittec 
considered tho.t too Uni tecl .Na.tions should pro.1ote too widest possible 
respect tor hw:inn richts throue,h oclucation. Several cembers of the 
Oomittee SUBb'OOtccl that n special intcrno.tional orgnn mieht be x,qµired 
for this purpose. 

"Finally, the Drafting Cor.ir.dttce recoe,iiaed that "the observonoe 
of hun'ln rights could not be c0r.1pletely ensured unless conditions ot 
social progress ruld better sto.ndo.rds of life: were csto.bliahed in 
lo.reer f'reedcn". 

"IIU.Fl'S OF 1~ PREiilvIDLE. 

•~he Cotnitt o ngree 
Ri[!hts ahould be drnftccl bcf or ~ 
\7hioh should be tho 1 ct step. 
prenr:ibl0 were naclo in the cour s 
in an onnox t o the r e ort. 

tmt a.11 the artioleo of the Bill ot 
nn nttonpt io nndc to draft the preonble, 
Hor,evor, sevorul suer;:estions for a drntt 
of tho soesion, .1n:l these a.re included 
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ll?be S0oretnrio.t in 'ita original draft aatlill8 ·11a4 .. 
auggelted the ~neroJ. prinoiplo■ whioh ml.{#\t be imozporo.W in 
the'pi•bd>~, -·wttbolat o:ttempting to augge■t a fOl'lll ar 'll0l't:lllg. 

I , ..,_• • 

·:.' · · · . ·•i.:: working group ot the Oa:m:ttee prepancl a lb-aft al.ting . 
'tm proria1orw ot. the Charter NlAting to lunan right1, -,_ ref9fflnl 

' ·:to· the ·,~ ti-eeclau~ It• dre.tt, 'tlhioh ftl drawn up' u tho pftfaoe 
· to a J>eolaat1on, qp1ted that the purpo••· at the Dlolan.tton -.. 
to ooutantl,y remind men ot their. right a a.m dutie■, and to SUpiN 

, ·· -~ United !fationa and Kent>or ■tate■ to tfo.nal,ate the pii.no~• Sn 
. the . J>eoluation into reo.U.ty. · 

-.ro tb1■ drntt the <Jlilean repre■entntive ■uggened ~Uona 
de~ treedan am dignity a.a 1no.Uenablo attribute• ot the 1ndifl.4ual 
an11 :oa111ng tor pi"oteotion ago.inat ■ooial inaeourity. · · 

r· • • 

"'.rho United State• o.lao augge■t artiole■ tor inoluaion Sn 
the 4ratt preamble ot a Deolaro.tion, bn■ed on the maon rish'• · - · 
proria10111 at t~ OhD.rtor. . · 

"The l.Prenoh representative on the OCJJ1111ttoe (who ba4 4cne 
the al'iginnl .cb-atting tor the Oa:mittee, in on ettort to adb1eYe a. 
unit, :ln the document by having onq one man do the wort) alao 41'afte4 
o. p.reomble t~ a Deolaro.tion. By thia draft, tho United lfatiou an4 
the apeoialisM a.genoies ' ,rQUld umortaloe to reoomaell4 all ln~tlcnal 

•QoaYentiona on humn.n ri~t•, And would to.lee all nooe11&17 meuun1 t~ 
' · · tbeir implementation. 

"'!be dro.tt ot ·a preamble tar an International Ociwomi.on wa, 
■usse•ted by the United JCingdom oiting the Obartera mman rie)lt1 
pron.aiou•. . . . . . . . 

. . 
:3.: !be text ot· the tr,o principal working papera ment1omd abcwe, · 
m,.mely"the Draft Intemo.tional DeolAration ot Human RieJita, and tm 
Draft· Oonvontion on Human Righta, ia to be tound in the quoted W~ 
Bulletin, l'• 57-60. . 

It,. x, thul appears thnt the 1;o1t ot the ~o.tt Outline prepared bJ tht 
Saoretario.t an:1 ~•ed in Doownont IIJ/100. baa not been ocnao114alecl in, 
but aupplemented by tvo other drafts. It o.l.ao appenra that apart 
hm tbe■e three drafts tlw Human Rights Camd.aaion will u well take 
into, aooount · other w6rld.ng pnpera, o.ppo.rently thoao mmtionod in 
~- nr/100, para. 12, p. 8, aub-paro.. 3. · -~ 

' . 
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III/105. 
221!\ July, l947. 

OOTED NATIONS WAR CRIMES OOMMISSlON, 

Motes on a Progress Report to be di&I>atohed to the • 
United Nations Secretariat. 

By Dr. H. _Mep-Hart;ng. 

I. In the let tor trom the Director ot the Di vision ot Human Right., 
Profeaaor John P. Humphrey, to Lord Wright, dated 6th Mq l9it-7, 
(Doo • .A.lt-5), it was mentioned that if it were possible, the Divieion 
would like to be able to submit a marusoript of the report prepared 
by the United Nations War Crimes Comn:Lssion to the next meeting ot 
the Comniaaion <21 Human Rights, which begins on the 25th Auguet 19lt-7 
at Geneva. 

During the initial discussion of tho report in Qonmittee III am 
1n the Oonlld.eaion, it we.a felt gemrally that our ,10rk oould hardly be 
oolleoted in ao ■hort a poriod; it was suggested, however, that a 
Progress Report could be draftod in ti.Joo for the meeting ot the 
Ooamlsaion oD Human Rights on the 25th August 1947. 

II. ~ Progress Report oould be limited to a 8Ul'V8Y of the material 
of wbiob use will be mado, soowing its intend.ad arrang_emantJ aa 
annexes to auoh a report it ,'«>uld be possible to reproduoe the cloou­
mnts in wbioh the various parts of the final report have been out­
lined, (The Human Rights Report: Preparatory Papora). Alternatively, 
it would be possible to produoe a fuller report not only aetting out 
tho material to be used anl its inter¥led arrang~nt wt also 
awmiar.l.sing in ono pa.per the work oarried out so far. 

The only argument favouring tho first oourso nould eoem to be the 
shortness ot timt at the disposal of the Seoreto.r:l.at of tho United 
Nations Viar Orimes Oomnission. A Progress Report swmiariaing 1n one 
paper the work carried out so far would be ~re oonvenient for the 
Secretariat ot tho United Nations, md it must be bomo in mind also 
that all preparatory papors oirculated up to date were intondad tor 
internal purposes. In IDBl\Y respects, their preliminary oharaoter 
makos it advisable rot to forward thorn for submission to t _ho meting 
of tho Oonmt.ssion oD Human Rights. 

. . 
m. A Progress Report of the seoond type muld begin by showing the 

·proposed arrangement of the material. The di vision of the ti~ report 
into the following parts would bo auggestod, 

(1) information on the human rights of pt)rsona in relation to their 
own goverrl'OOnts, and 

I 

{ 2) inf'onM.tion on human rights protectod by the laws and ouatoms ot 
war. 

Tho souroes oould thon bo sot out. With regard to tho first 
part ot the report, usa v.ould be mado of tho following: 

( a) tho Nuremberg trial, as far s it doals with violations of the 
human rights and. fund.:lmontal. freedoms of German subjeota an:l 
Sta.toloss porsons, 

(b) tho subsequont proceedingo to the snr:n oxtent, 
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(o) trials before Geman or Austrion oourte ot peraons aoauaed ot 
or.lmes against humanity and membership in organisations 
d.eolarod orimil'llll by the Nuremberg tribunal, 

(The pa.rt of tho report deBliM with these first three aouroo• 
baa been outlinod in Doo. III/101.) . 

(d) the Tokyo trial as far as it kals ,'l:l.th internal mBo.aurea ot the 
Japanese mUitor.l.at oli~e• (For outline of thia part ot the 
report, see Doo. III/106}. 

(o) oertain trial.a of C!,iislings aooused ot war orinBa and crimes 
against humanity and trials of tonmr 8MJI\Y nationals ( other 
than Germans) aoouaed of crimes against munanity oonmltted 
against their co-nationals. (An outline ot this part ot the 
report ia beina prepared. ) 

~ ftl8 aouroea ot the eeoond part of the .report would bes 

( a) the :Nuremberg trial, axoept insofar as it deal.a with o~• 
against German nationals or Stateless persona, ( an outline ot 
this pa.rt of the report is given in Doo. III/102). 

. . 
(b) the Toqo trial, excopt whore it deals with the internal m11•re• 

of the e.oouaed oo.rried out in Jo.pan before and~ the n:"t 
( at. III/106), 

( o) war or.I.mes trials, other than thoso oonduoted by the Intemational 
IW.ita.ry Tribunals. 

In oonneotion with tho treo.tmont ot the material oolleotecl in 
the Nuremberg trial, the question arises vthethBr tho final report 
should be baaed in the first instance on the indiotmant and j\llpi,nt, 
mo.1d.ng use ot the transoripta only in exceptional oasea, or whether 
the t\llloat posaible uae should be made of the traneoripta. 
Referonoe is made ii\ this oonnootion to Doo. III/102, page 1, last 
pnragroph. 

In the nrro.ngemant of the second seotion and, to some extent, ot 
the first section of tho report, the oiitline oontained on pages l • 2 
of Doc. IIr/96 :'M>uld bo used as a guido. 

Having ttua sot out the material to be used and tho proposed 
arre.ngenent of the final report, tho Progress Report would then · 
briefly atate the work already oarried out. This oonsiata ot: 

( i) Preliminary oxploration o.nd delim:l.tation of the field ot 
V10rk ani olarifioation of the relationship bet'tW>on hwnon rights and 
war or:lme trial.a. 

( ii) The first dr::i.ft of soro pas l)ugo3 of the actual report. 

I 
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. u al.NulAted in oomootion with tho re...-or4ing ot 

pe,ragrnpbl2 and .3 made b7 the author. 

Na text; is to roplaoe page , ot the 

originnl dooument • 
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\JNITED NATIONS W.AR CRIJiES OOU11ISSIQN, 

HUlWf RIGHTS REPORT; PREPARN«mY PlfERS, 

HWDl.\n Rights in tho To!Sf o Trial. 

General Outline of the Report to 
be submitted to h Unitod Nationa. 

By Dr1 R. Zivkovid 

.According to tho arrangements m.:wo o.t tho 
meoti"B held with the Lego.l Sta.ff on 2 JWlO, 194-7, 
(Doowmnt ill/)3), I have been chm-god m.th drafti~ the 

J 
port of the Hw:nn Rights Report <leo.1:1.ng with tho Trio.l of 
J~nese . Kajar mxr Criminals. . '. 

~ general outline of thio part of the said Report is 
submitted for consideration and for usu in tbo Progress Report 
which it is prqposcd to present to the Uni tcd Nations 
Seorctaria t • 

.. l!!£. Sources of Informntion1 

1, • The part of tho Hunnn Rights Repol't which is to deal w1 th too . information 
arising from the To~o Trial m.11 be drafted on the basis ot the tollori.ns 
documentory sources ot infQrm<ition: 

(a) T't¥3 Charter ·of tho Interno.tionnl. Milit£1~ Tribunnl for the Par Eaat 
as amended by General Orders No.20 of 2 }.prll 1946, the iext of which 
was circulated as Docwoont C.198. • 

., 

(b) The ~diotJoont submi ttod to the Tribunal on 29 1'1>ril 194-6, the text 
.... ol w oh has been circulated as Document c.197. 

( o) 

(d) 

(e) 

The Transcripts of the proceedings conducted by the Trib1.1nal, made , 
available to the Unitod Nations War Crimes Corinisaion by instal.Jwnts. 

:~s far ns necessary the ovidcnco in support of the Indictment o.nd ~f 
the Dofenqc, presented to the Tribunnl in the form of "Exhibits", ~loo 
mD.Cle available to the United Nations Wor Cruoos Comnission froc t1=e to 
tilm. 

Any other doownontary source origino.ting from the Tri~unal if neceeaoiy 
(rulings, pranounoemnts, etc.). 

Use of the Relevant MnteriAl. 

2. Tho above fift anuroes contain o.11 the mo.terinl. relevant to thill part ot thl 
Report, so that the research is to be entirely confined to them. 

Ho'ltevor, there arises a main difficulty in r.lllking effective use of o.11 the 
five sources in tho Report. Thia difficulty lies in the fnot that the proceedings of 
tho Par Eastern Tribunal ore not comple ted and tha t they will not be brought to o.n 
end for an unaerterr.dned period. This mcy tnlce a nything up t o o.nother year or oven 
more. 

Tro.naoripts and Exhibits. 

3. This mnkes it imp >saibl · t conclude tho re search based upon the Transcripts 
nd the F.xhibito bof o th Trial it ~~l f has n ea , and t o include the infornnti on 

/which ••• 
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whlob the7 can provide in tho Report if it 1a to be aubd tte3 to the United 
Nations betm-e the end of' the Trial. 

Yot, should this be tho case, it r.dght be possible to ool'Mty to the United 
Nc.tiona whatever amount of information, if WV, contained in the Tranaar1.pt1 and 
Exh1b:lta by tho time of the sending out of the Report. 'l'hia could be done in a 
separuto Intorim Report rus for o.s those two sources of information arc concerned, 
~ oleo in the min Report, should this appear to bo preferable nt the appropriate 
tint. 

,; . 

On 20th JUly, 1947, tho United Nations War Crimea Colllllission was in poaaoaaion 
ot 2.3,615 pages of ,the Transcripts, and of nbout 2,500 Exhibits submitted either 
'by ,a., proaticution or tho defence. They ore being exarxlned and aanened for the 
Report. 

The Qhartor and Indiotroont1 

,.._ Tho position is, naturo.J.J.y, 41tferent in respect of the Chartor ancl 
Indictment, theae two sourcoa posnessing o- detinitivo ohnraoter airmo the vory 
beginning ot • the Trial. 1 • 

Ja will be seen in moro detllil below they oontnin information which can be 
disposed ot nt )his st~ge o.nd conveyed to the United Nations with the other 
parts of the Report. 

Outlioo of tho Report. 
ooncernins inforr.iation oontnined in tho Chartor 91!1 Indictment 

l • Clc.soification of ini'on:ntion o.ocorcling to the souroe8 

The Charter 

5. The O~er oontnins three ~oups of informntion relevant far the Report. 

(a) One is tho 1n1'orr.vltion resnrding the definition at the crimes falling 
wi th1n the jurisdiction of t. ;e Tribunal and having a direot bearing 
uppn the scope m. thin which the criminal nature of violations ot 
hi=an rights of the victims ia to be ascertained by the Tribunal tor 
its luagrnent. 

Thia information is contaiood in 11rt.5(b) nnd (c) of the Oheter, wlll.oh 
givt1 detini tiona of "conventional war crimes" and "oriDa against 
btmrd.ty" and covor all criminal violations of hunan right. a1· the 
vioUma. These provisions will funish information u rego.rde the 
state of the law under which fnots concerning violations at the righ 
¢ victims perpetrated by the Japanese had been or are to be oonaidered 
·ey the Tribunal. 

In this respect one of the points to be consid&red concerns the 
differences appearing in the dcfini tiona of war crimes and cr:l.mos 
o.gninat hwnanity o.a formulated in .Art.5. of the Far Eastern Chartor &rid 
in ,\rt.6 of the ?llreri>org Charter, So, for inatance, in the torm3r j the 
notion of wnr crimes is not developed as it is in the latter by e.n i 
enumeration of thJ vnrious types of wo.r orms. On the other hand, i.n 
the For :Eastern Chnrtor there is no express reference that orimea ogaiQBt 
hwnanity nre crines oa-.mdtted o.go.inat "any civilian population"• It 
will have to be shown in tho Report whether these technical ditferenoea 
had any bearing upon tho subotanoc of the law deolnrod in the P~ ~tern 
Charter ~ compareu to the Nuremberg Charter, and upon the Juda,nent d>f · 
the Far Eastern Tri~uno.l when it is pronounced. 

However, tho above provisions will not give a direct and precise 
answer to tho question what ~e 01 were o.11 the epooitio h ·' .an righte 
covered by them. The definitio .a contained in th~ae provisions de&l 
with "war 0'rilme" nnd "orimcf\ .1.gainst humanity" ,JJ8 general oate4191"ie1 
inoludil18 n aeries of violri~ ..... ons of hWMn rigbte, which are DO( defined 
as auoh. · ' . / 
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. Therof ore, this po.rt of tho Report will haw to be restricted to a. briot 
, a~alyais showing- l.'nl.y tho state of law ucolarcd in the Charter and its bearing 

upon tho viointiQns of hwnnn rights as prosecuted before the For Eastern Tribunal 
and judged by it. As far o.s specific humnn rights themselves are conoerne4; nnd 
tho question of the extent ~o which they woro or 'M:lre not covered.by Article 5 aa 
a result of tho. proceedings of the Fo.r Eo.atorn Tribunal., this will ho.w til be . · 
rcfen-ed partly to .the nno.l.yois of the Jud~nt when it is pronounoect, am part~ 
to the analysis of · othor ·as~ots of tho question to be dealt with in oonnection with 
the Tokyo ·Trial • . . '· · · · 

Finally, /.rt.5 of the Far ~.astern Chartor contnino nlao o. dofinition ot 
"crimes againat._peaoo" which is similar to the one appoe.r:l~ in /.rt.6(a). ot the 
Nuremberg C~tof. "Crimes against pea.oe" do not etfeot ~n right■ 1n the 
teohnioo.l sense, i.e. in the sense thAt human ric}lts reproaont rights of tho 
individual human being as such. Ho-wevor, as pointed out in document 0.259/(1), 
po.ra x, p.6, thoy effect them in a non-technical sense, insofar o.a "every crinc ••• 
violates a riuht nnd thorewi th n 'hwao.n right' in o. wider sense"• Crimes against 
peace, technically speaking, nrc violations of the rights of Sto.to1 or Nati°! 
and not of tho inclividUDJ.. But to tho extent to which every individual ia o. 
the · .i.me tir.xl a •meri>or of a Ste.to or a Nntion, criJOOa against poDCe violate hwnan 
rigln~: 'Jf every individual by reporoussion. 

Tb.is poei tion of ori.roos n.gninat poace as ·a coq,arativel.y novel category in 
international law, .and their rclntionahip as violations of the riGhta or Stntos or. 
Nations, vrlth the richts of the indiviaunl meni>era of States and Nations, should be 
analyecd in tho Report. 

(b) Another BI"aup of information in the Charter is supplied by the 
provisions concerning the rights aeourod to tho a.ocusod persona 
tried by the Tri~unru.. 

Thie part will provide a direct and full answer as. to the stnte or. law 
declared in the Charter, nnd ns to the specific humnn rights 9rotocted within 
.,the category of "fair trial rights". · 

1 The inforn:ition is contained in Art.9 ancl 10 r.nd partly in /.rt.15 of the 
Charter. 

With regorc'l to tho clo.s3ificntion aubnittecl in DooUDJnt III/<)6, these 
Articles cover t~e following rights .of the accused: 

(a) 

(b) 

(c) 

(d) 

(e) 

. 
Tho right to know the eubetanoo of the indictment (Art.9,a). 

Tho right to have the prooecdinee made intelligible by interpretation 
nnd translation (i.rt.9,n. and b.). 

The right ~o be present D.t the trial, nna apply for production of 
ovidonce (Art, 9,c. aril e.). 

The ri,zht to be represented by Counsel and to conduct Gcfonoo either 
in person or through Counsel (i.rt.9,o. and a.). 

The right t o r.iake r.mtions, cp?lioatinna and requests prior to the· 
cor.rnencement of the trial (;.rt.lo). 

Articlo 15 covers n nwnber of soconc1ary rights clorivine fror.1 tho tundomentnl 
rights enumerated in :irt.9, such o.s the rieht to r:w.ke a coneiso opening statement 
(J.rt.15,c); tho right to exarxinc tho witnesses including tho accused giving 
testimony ( ;.rt.15,e.); o.nd the rieht t ,) address tho Tribunnl (J.rt.15,d.). 

Apart from the auove .irticlos, provisions having a bcori~ upon the exercise 
of tho rights of tho accused e.re contaiood in .'.rticlos regulating tho powers ot 
the Tribunal, particularly those uoaline with the tule of ex::>0ditioPI trio.l 
(Jirt.12); the admissibility nnd relevance of the evidence (J.rt.13); and the rules 
r egarding appeal o.nd confinnc.tion of tho Jud[gl)Ont (:.rt.17). 

(c) Finally, tho Charter nivca inforr:io.ti on a.a t o the various epheros in 
which it is recognised under tho t en:'18 of the provisions thnt the 
rishta of the victims nnd of the accused r.ey have conflicted at the 
ti.DJ of the criminc.1 offence. 

.. . 
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Thia particular ~ct of the informo.tion to be inserted in the Report 1■ 
rightly propoeed to :fill a sttparate chapter -or section in it (eeo Doc.III}J6, 
p.2). . . 

The relevo.nt information as far as the Charter is oonoernod ia oontnined in 
i ta Article 6. It deal.a with tho plea of superior orders and tho ottioial 
poai tton aeld by the accused at the ti~ of the criminal offence, and with their 
reapeotiw effect upon tho penal responsibility of each of the individual■ 
aoauaed. -.• 

Hero again, the . Ohnrter gives nn answer only insofar na the State ot Law 1• 
conoerned., under . which this question is to be decided upon by the TribUMJ.. The 
infoimatio, oonoerning the actual application of this rule of law by the Tribunal 
to each o:f the irxlividual defendants is to be obtained fran tho prooeedi~a when 
thay are coq,leted and fran the jud@llent when it is prpnounoed. 

# 

The Indictment. 

6. The intorml\tion provided by the Indictment showa certain particular features 
and discloses certain shortcomi"BB which deserve spccinl. nttention. 

7. The moat striking feo.ture is tha.t ono of the two criminal categories, covering 
the field of violo.tiona of hu.."'-t.tn rights, namely, "crms 113ainst humanity", has 
been confined to a very narrow mnrgin and practically set aside as unnecesaar., tor 
the purposes of the prosecution. 

AB stressed in the "Swrmary" of the Indictment, Docwnent c.197, p.2. last 
~aragraph and p.3. first paragraph, the prosecutors took the view that paragraph 
(b) of Article 5 providins for the "convontionnl war crimes", i.e. WflZ' on.ma in the 
nnrrower sense, was "ndequate to cover" also ohargos aoming under pare,graph (o), 
dealing with "crimes against hwna.nity". Cons ~quently they have laid all their 
charges coming under this grouping, as ropresentinc "breaohea of the lo.wa and 
custOIDS of war, contained in or proved by the practise of civilised nations an<1 
the varioua Conventions eoverning the conduct ot hostilities, the treatment o:f 
prisoners of war, and of ~rsons and property in occupied te?Titories". 

This course has been followecl all through the relevant Counts ot the 
Indiottlent, namely in. Cou:. ts 53 and 55. These Counts cc.me under Group Three of 
the charges, which is headed: "Convontionnl War Crimea .and' or~a <c~h~V yet 
in the text itself there is no more refcronoe to "crimes ago.inst hulnani ty", In 
Count 53 the accused. arc cnarec with a plan or oonspiraoy, the object of ,mioh was 
"to cor.irnit ••••• breaohea· of the laws and customs of war ••• o.gainat the armed forces, ••• 
many thousands of prisoners of wnr nnd civilians ... ". In Count 55 they Bre 
charged with having "disr egarded t heir legal duty tu take steps to secure the 
observanoes ancl prevent breaches" of the existing "Conventions o.nd assurances 
and tho laws and customs of ~~ whereby they ho.ve "violated the laws of 'Mlr". 

( I 

8• The question whioh ' o.rises in this connection is whether by prooeedil'l8 aa 
a eaoribed above the prosecutors haa in fact neBlcctecl and discarded the noiion of 
"crimes &BO.inst hur.ianity" .alt ogether, or. whether they haw absorbed it one wo.y or 
another under the notion of war oriroos in a ·wider sense. 

I 
The apparent intention wan to proQoed by way ot "covering" the field of 

"crimes ~ainst humD.ni ty" by using only the n0tion of "war orimes·" as defined in 
Article 5(b). Thie may indeed have been o. convenient course for tho prosecution, but 
what remains to be aeon and explained in the Report is the legal consequonoes of 
such a course, nrumly, whether and · how uoth paragraphs (b) ancl ( c) of Article 5 
were treated and .ma.de applioo.ble in the Indiotr.ient in their mutlllll relationship. 

( a) 

The pooition is an f ollows:-

If tho intention of the prosecutors vms t o apply ilI'ticle 5{b) as it stands 
in the Charter, be cause they hnve f ound in it a sufficient· lesnJ. baaia 
for brin13iAA about a conviction of the aooused for all the criioos tor which 
they are be ing pros ecuted, it is t o be a.ss l.lD8d that the Indictment had 
discarded parae;raph (c) o.l.together ns bei ng superfluous in achieving this 
e nd . The Indi otire nt is then t o be understood o.s being entirely and 
exclusively confined to 11rll\r crimes" in the rw.rrowor ee naO', in apito of 
the heading aivcn to Groun Three. 

/{b) •• 
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(b) If, on the other hand, the intention of the prosecution wo.s to cover 
"paragraph ( c) of ,u-tiole 5 by paro,eraph (b) on the ground tho.t "orimes against 
humanity" were also "violati ons of the laws o.nd customs of war", then they 
have prooeedod by way or interpretati on of tho law and extended the conoept ot 
"wo.r crimes" beyond the li.mi ts of their rnrrov,ar technical meo.ning as recognised 
nnd applied before oth~r Tribunals, and part.ioulorly o.s tiatinguiahed by tho 
Nuremberg Tribunal. In its Judl?}nent the la.tter aclLUtted that "fran the 
beginning of 1939 wn.r crir.x!s were coJ111littod on o. vast scale, which were also 
ori.Jms llfiO.inat hwnanity." But, it stated o.t the swoo time, without ambiguity, 
that insofar as the inhwno.ne o.ots ohargwd in the Indictment, and comnitted attar 
the beginniD£: of the war, "aid not constitute war crimep 1 they were all conmitted 
in execution of, or in connection with, the aggressive war, and therefore 
constituted crimes aso.inat hww.nity" 1 (Jud@llcnt, H.N. Stationery Office, Om. 
6964, p.65). · 

, The · Nuremberg Tribunal h~ thus expressly underlined the :fo.ot that "",ar crimos" 
in the narroYKJr sense can never exhaustively cover "cri.Joos against hwnanity", and 
that inasmuch ws this is the case "crimes e,eainat humanity" represent a soporo.te 
type of criminal of.fence, and consequently a separate type o:f violation ot human 
riehts. Thia dis~inction leaves opon the questions put a.hove under ( a) and (b) • 

/ 

A precise answer to these questions cannot be f ound before the entire proceedings 
of the Far Enatorn Tribunal arc terminntcd and the Judiyne_nt pronC'lunoed, and they mey 
even then remain without a clear ansvter. 

Be this as it mD.Y, this nspect should be broueht forward in the Report as 
oonocrnine the question of the clarity of' the law relevant for the protection of 
huma~ rights in the lir ht of the attitude taken by the prosecuting body before the , 
Far Eastern Tribunal. 

9. The Indictment contains certain clements '7hich show that its authors were not 
legally consistent vtith e ither of the possible views they have token in relegating 
Article 5(c) to a subordinate and neglie iblc position. 

Those clements are : the followint5 : 

In Count 53 the aocuacd urc chm-ced with hl',ving planned or conspired to 
order, authorise or permit the conunission of "brco.ohes of the laws and customs ot. 
war" against, inter alia the civilian population "beloni:;ing to the Republic of 
Portugal and the Union o~ Soviet Socio.list Republics" in the period between 7th 
December 1941, and 2nd September 1945. In Count 55 they are charged with having 
ftuled to prevent suoh breaches nc;~~nst the ~arne population Md durine the same 
p t::riod o:f tiroo • 

the fa.ct is thnt the stcto cf wo.r be tw~e n the u.s.s.R. and Japan started only 
on 8th Awi_ust 1945, und that Portur,al r cmainee neutral ihrouehout the war. 
. It follows that the only legal basis for bringing such charges :forward is not 

\ 

.ArtiolQ. 5{b),but pnrc-.• (o) of the --snme :.rticle. The reasons need not bo developedi 
:tn ~ho {]}:)su noc of o. otntc of ·,7or l ecn11.y· recognised or rec o[!llisable ,no "war cri1ma•; 
coul<J be perpetrated a,gninst tho Portur;uoso a nd Soviet populo.t~on in the respective 
pqriods of timo, ,. trooities nnd all other violo.tiono cif human righta c_~t~~- by the 
Japo.noeo ~a.inst the po,ulation of these two c ountries represent and onn reprosont 
under the oirour.isto.noca only "cri100 13 against hwinnity". 

As ~ ntioned above , paravra.ph 5(o.), the definiti on of "crimes against humanity" 
in Article 5(o) of the Far Eas tern Charter does not go s o far in words o.s the 
dofini tion of i.rticlc 6( c) of tho NUI·embe:i.'[; Cho.rt er. Nrunol.y, there 1s no express 
reference in it to "o.ny civilian populD,111.on" as the object of crimes o.go.inst 
humanity. Nevertheless, t hio he.s nPt prc •c nted the pr osecution from interpteting it 
in tho srune sense as it is f onnulut cd in the Nurembc r e Chart er by brineing charge s 
f nr criioos perpctrntoc1 aeains t the Portuecse and Sovie t pri;?ulation. 

Such a c .Jurse , however commendnble f or the practical purpose of including il) 
the Indictme nt crime s committ ed nr,a.i nst all the na t iono.lities involved, is l egally 
i nconsi stent with the view thnt J·.rti c l o 5(b ) vms ade quat e t o c over J.rticle 5(o) of the 
Far Eas t ern Charter. 

10. finally, ther e is an other t echnica l f co.turo i n t he Far Ecstcrn I ndi t roont ·.tmh 
contras t s wi th the Nurcmber I ndictm nt. 

/.rh • • • • 
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The Far Baatern IndictDlcnt doo1 not furnish in a~arti~lan .. 
oonoerning o.otual war crimes or crimes ~ainat hwnwiity cmm:Ltted by the 
Japaneae. The charges in the Indictment are deaoribeil in general tenna only 
ao that insofar u ~1 particulars are noeded for the collection of intormBlion 
resarding tho actual violation, of hwnan rights by tho Japaneae ana the wq in 
which they were considered and disposed of by the Par Eastern Tribunal, tull 
information will be ob~aina.blc only \'lhen the Trial haa ended. However :ln■ofar ,, 
aa information is provided by the proocedines hitherto held before the fr1bunal, 
it will be included in tho Report if it is sent to the United Nations betore 
the end of the Trial. 

Thia infonootion will be compiled from the Tre.naoJ-ipts and Exhibits in the 
archives of the United Nations War Crimes Cor.nission. 

2 • Tentative s;roupiOO of infon-.ntion for tho lwpon. 

II. Subject to any modification v,hich r.u.fjlt be required attQr COl!lpletion of 
the research, it is proposed to split the information arising from the Tolcyo 
Trial ane group it under the general achome suggestcu.1 in doouni:nt II:v:)6. 

Into the Introduction would go all outstanding foatl.11':a of the Tokyo Trial, 
particularly features having a boo.ring upon higher principles of law relevant as 
a precedent of a general importance in International !Aw, 

However, it remnina to m seen whether the material, onoe COJ11>1led o.nd 
aelected, would better be presented 1n a separate chaptor ot ita own. Thia 
might prove so tor tho Nurenl>erg TriAl too, so tho.t the poaa:l.billty of a 
different grouping should not be precludctd. In that oaae, one ooulcJ group 
·the total bulk of the 1ntormat1on into thl:'ee main chapteras the tint 
deal1118 with the Nurorrber3 Tr1al,. the second with. the Tok;yo Trial and tbe 
last with all otht:r trio.ls. F.noh of these three chapters 9ould then be 
sub-divided u auecostod ln Document IIIi}6, and a general Introc1uotion and 

a 

final Conoluaion E.Wded to the Report a.a a whole. 1'lia ma.v have the inoonwrd.enoe 
ot ropo'H.Uona ot a1.m1lar ano.lyale and oonoluaiona :t.n the various obaptaera, 
but the altemntive scheme my show other inconveniences, neumly, the dittioulty 
to tit p~ ot the inf'ormat:l.on into a~ of tho proposed divisions. 

Pinal decision upon this should therefore be left open, and the oc:urae 
susgested in the beginning of this poroe;ra.ph followed tcr the t:Lma being as 
DUOh u this is teoaiblee ♦ 

• 
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!heretOre, this po.rt ot the Report will hava to be restrioted to a brief 

anAlJaia ahordng only the sto.te at lnw deol.nred 1n the ChArter am 1t• bear!na 
up_oo tKo violntiona ot humnn rights o.s prosoouted before the 1ar Eaatem !l'itMlal. 
an1l· ~udged by it. As tar ns speoitio human righta tbemaelvea on oonoerne4, and 
the question ot the oxtent to whioh they were or nre not oovered b7 Azotiole J u 
a reault ot the prooeedinga ot the Jar Eastern Tribunal, thia will have to be 
referred partly to the onnlyais ot the Judgnont when it is pronounoed, an! pU'tJr 
to tbe anol.ysis of othor o.spoota ot tho question to bo dealt with in oomeo\ion utb 
the Toqo Trinl. 

~, Artiole 5 of the Par Eastern Charter aonto.ina alao a detinition ot 
~a o.gninat peaoe "wbioh ia aimilar to the. onf.l o.ppearing in .Artiole 6 (a) ot 
the Nuremberg <Jiarter. It ia aubmitted that orimea o.gainat peaoe an not 
violation• ot humon rights in the teohniOlll. sense, i.e. in the ■enae that bumaD 
ripta are rights of the imividual mnm being aa auoh. Taken in tbemuln■ 
the7 are violations of too righta ot States or Nations o.a apeoitio mb~•ot• in 
International LD.w. Ho,,evor, tb.Jy atteot anl violate human right• in a non-teobnloal. 
se-:uo, insottµ" aa "every orime or nearly every orime violates a r~t and tberewitb 
a 'huaul right' in a wider sense" (ct. Dc;>o. o. 259 (1), po.ra. X, p. 6) • On tbl 
other hnm, to the extent to whioh wery m:liv:ldunl is o.t the aame time a mmber of 
• atnte or No.tion, orime■ againat poo.oe violate mman right■ ot the in41n4aal by 
reperouaaion in a given oauanl rolo.tionahip. 

Thia position of orimos agoJ.nat peaoe aa a oanpo.ro.tivel;y novel oateaor, in 
IntematioMl IAw, am their relo.tion■hip na violAtiona of the rights ot State, ant 

~tiona 171th violo.tions ot the riehta ot tho individual member• ~ Statea and 
No.t1ona, ahould be shown in the Report ns they derive trom the relevant trial.a. 

(b) J.nothor group ot intormo.tion in the Charter is supplied b7 tbe 
provisions ooncoming the rip.ht• seOl.lred to the o.ocnped P•Et9P• 
tried by tho Tribuno.l. 

Thia part will provide o. direot and tull anl\1er u to the atate of law 
declared in the Charter, and u to the apeoitio human riejlte proteoted within 
the oo.tegory ot "tnir trinl right•"• 

The information is oontnined 1n Art. 9 and 10 and pnrtl7 in Art, 15 ot tbe 
Charter. 

With rego.rd to the olo.ssifioation albmitted. in Document IIr/96, theH 
.t.rtioles cover the tollo,·tine ri1Y1t• ot the aoouaed: 

(a) 

(b) 

(o) 

(d) 

(e) 

The riBht to knor, the substanoe of the imiotrmnt (Art. 9, a). 

The right to have the prooeeclinga made intelligible by interpretation 
ond tro.nalo.tion (Art. 9, a. and b.). 

The right to be present at the trial, and apply tor production ot 
evidenoe (ut. 9, o. ond e). 

The right to be represented by Otlunael and to oomuot detenoe ei tbes­
in person or through Counsel (Art. 9, o. ruld d.). 

The right to make motiona,applioationa and requests J>rior to tha 
ocmnenoemont of the trial (Art. 10) • 

Artiole 15 covers o. number ot aeo0?¥1Ary right a deriving tran the tundaaantal 
ri~t• enumerated in J~. 9, auoh aa the right to mke a oonoi■e opening 1tatement 
(Art. 15, o); the right to examine tho ui.tneaaea including the aoouaocl giring teati• 
mony (Art. 15, e.); am the rieht to e.Mreaa the TribWlAl (Art. 15, cl.). 

Apart tran the nbove o.rtiolea, prov:Leiona having a benring upon tbe exercd.ae ot 
the rights of the o.ooused are oonto.1ned 1n Articles regulating the por,era of tbe 
Tribunal, po.rtioulo.rly thoao dooJ.ine with the rule ot expeditious trial (Art.12) J 
thb aclm111ibility o.rxl relovo.noo ot the ovidonoe (Art.13); and thu rule■ 
regarding tip-J eol. and oonfi.rmation at the Jud(1118tlt (Art. 17). 

(o) J'1nally, the Cho.rter B1ve1 intormo.tion 0.1 to th:, vo.riou■ 1phere1 in wl\1.oh t• 
ia reoogni■ed under tho term■ ot the provisions that the~ 
viotima and ot the nocuaed mo.y hnve oonflioted at the time~ 
oi'tenoe. 
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T~ a})Eloifio rules o·r J~iole 6 and Article 5 ot the 

Charters of the Intermtional Military Tribwlala at Nuremberg 

and Toqo reapeotiveiy, anl Article II of the Control Oounoil 

· (to~ Germany) Law No. ;LO (1): on· the basis at which these 

' Tribunals and other Courts had to determine the szuilt or 

imooenoe ot the war criminals, i.e. their reaponoibiUtt, -Anwr 

~ tqr violntioos or_. tho . :f\ml.laloontctl. riahta of mtiona u . 'tNISl. 

a, . for n.olations ot fundamental htnnn rieJits of peoples and 
. . 

of indiv~ual persona, oanprise three typos of crimes: a) orimea 

aenst peace, b) war crimes, and o) .crimes against lunan1;tt,.. 

It is the rules relating to tho latter ·two 

categories ot orimes whioh are or pnrtioular interest to, o.111 

have a ~g on, the question of the protection ot human righta., 

be0&uae by their very nature they either constitute ~noe ot 

an already existing aystom or contain the nucleus of a system ot . 
provisions whioh, · if properly developed, would lead to the 

proteotian ot t\LMA100J1ta1-~ Bild· rn1Pi~~ -~ standards 

in time of war and in peaoe, inaluding the protection ot populAtiona 

against the abuse of sovereignty by their O\ffl authorities, 

irrespective of whether or not, as these provisions sq, suoh 

abuse of sovereignty and inhumn.ne nots arc oonmittcd in violation 

(1) 

2) The Charter of the International Military Tribunal t9£ the 
Jar Bast, at 194.6. 
3) The Oontrol Oounoil Law No, 10, (PUnishment of PeraQ\8 
Guilty of War OriJDes, Crimea aefiinst Peace and Crimes 
against Humanity), 194-6. . 
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ot the daneetio law of the country where perpetrated. It ia 
. 

especially this definition of tho general oharaoter -ot the 

conoept of cr:lJ'oos against hwinni ty, irrespootive ot time encl 

place and national soverei~ty, whioh makes these rule• 10 

rolevant for tho pranotion am encouragement of respect tor 

hwm.n rights and for 1\amamontal treedoms without diatinotion 

as to race, sex, la~ge or religion. 

Ae will be shown in greater detail later, the term& 

~ crimes" am "crimes a.gainst humnnity" us defined in these 

Do0\.ID8nts, and too concepts they represent are overlapping, 

juxtaposed and inter-related in the sense that while all aot1 

enumerated umer the heading "war criJoos" cC11stitute also and 
. . 

siDultaneously crimes aglUDBt humanity this is not 80 with the 

latter categoi,y. There a.re many acts caning Wider the notion 

of oriJ:lea against huuvlnity which constitute also end simltamoualy 

war crimes, partioulnrly where such nots are being oonmitted on 

enemy oooupiod territory or against allied national.a; but there 

are also aots qualified ao crimes against humnity which oauot, 

be brought within the catc;gory of violations ot the laws and · 

oustans of' war, i.e. those crimes against humanity whidl were 

oamdtted either at a time when t here wo.~ . no st'ate of' war, or 

♦ against al.tizene of neutra.l states, or against 8Jlen\Y national.a, 

or on enomy territory. 

In this way \"18 cane to the conclusion the. t every a.ct 

or nearly every o.ot octning under the terms of "war crimeo ~ and 

"crimes against humnity" violAteR the corresponding h\l!Wl rif#lt. 

It may be added thn.t ori.Joos agtl.inst peace, nrunel.3, planning, 

prep>.ration, initiation and waging of o. war of aggression, 

declared by the tbrembcrg Tribum.l a s a supreme internatioml 

or:i.mo, oonatitute o.lso, in a erwral non-teohnioal sonse, 
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a az1.119 a.seJ,pat )uuanity, as they involve, in oertain oiroumatanoea, 

Tho tonne, · •orimea against peaoo•, "war orme1•, anl •• 

"orimea againat h\lD&nity", although they are us.e~. in the 
. . 

Doo\rmta aa teobn:taal terma, and tho oorreapaading pl'OV'id.on~, with 

tho exception ot "war orimea" 1have only reoently been detine~ more 

preoiaelyJ they do not represent ccnceptions and ideas entireq 

novel and without precedent. Allot them have sane history behind 

them and insofar as the question at the protection of human rieJita 

is oonoomed they are an expression of the oClJIJlon "desire to aerve 

~ interest of h\1118.nity an:l the ever progressive needs of o:ivil­

iaation"• This quotation taken• tran paragraph 2 ot the Preamble 

of the J'aurth Hague Convention ot 1907 oonoeming the Laws ~ 

Oustana of war on Land, brings us to the e saential part of this 

Survey, the purpose of whioh is to sketch the hiatorioal events 

preceding the. Cllarters, as well · as· the most important stage41 ot the 

~ .f;ba~~l'U~~&.ollW"'EIJlt-...:wb:1~~111.l-Jl ..... fc:aaVL"• _, -
proteotion of human rights is striotq oonmated. 

1. 

I, THI.HAQUE ·OCJm2fl'I(JS a,, 1991, 

In the oenturies long cha.in of developnents and progresa 

which tended to modify gradually the unsparing cruelty ~ the 

war praotioea and aimed through custom and treaties to tranatarm 

the usages in war into le~ rules of warfare in order to make 

wars more humane, th~ Secord Peace 0onterenoe held at the Hague 

in 1907 na.rks the turning point. This Omferenoe which had been 

oonv.oked tar the purpose of "giving o. :fresh developnent to the 

hmani-tarian P1':1.noiplea" {i) drew up a number of OCllvontiona whioh 

(1) 
See the Preamble to the Pinal Aot of the Secom peaoe Oonferenoo, 
The Hague, 1907, 
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represent the most importMt step in "evolving a lotty oonoeption 

of the oamnon welfare of humanity"• ( 1) 

The principle of humanity, whioh is one ot the 

principles that W¥ierline all these enaotments aims ~t estab­

lishing as firmly as possible that all s uoh ld.n:ls and degrees 

of violenoe as are not necessary for the overponring ot the 

opponent. should not be permitted to a belligerent, and that in 

oontradiatinotion to the savage cruelty of former times, a certain 

BJ110W1t of fairness an~ respect for huino.n rights in no way hampera 

the realisation ot the purpose of war. 

Thus the fourth of the Hngue Conventions ot 1907, the 

one oonoeming the Laws am Custans of War on Land, reoalla in the 

Preamble that the Contracting Parties "inspired by the desire to 

( 
1

) Other general treaties concluded between the majority 
ot States, which constitute the most important developnents ot 
the laws of war prior to 1907, a re the following: 

a) The Declaration oi Paris ot April 16th, 1856, respeot­
ing Warfare ofi sea, wn1&1 aoanertea pt:tve:teeH.ns, 
recognised the principles that the neutral flag 
protects non-contrnbani emeny goods, and that non­
contraband neutral goods under an enemy flag on.mot 
be seized. 

b) The Geneva Convention of August 22nd1 l8§l,., for the 
amelioration of the conditions of wounded soldiers in 
armies int he field, followed by n O:mvention si~d 
in Geneva on July 6, 1906. 

o) olaration of St Potersbur of December llt 
respecting the prohibi1; ion of e use in war ~ 

projectiles under 400 grammes (JJ+. ounces) which are 
either explosive or cilarged '71th inflanmable substances, 

d) The Convention enacting regulations respecting the 
Le.yrs ot Jar on Land agreed upon at the First Pea.oe 
Oonferenoe ot 1899, which representP.d the first 
international endeav<>m" to codify the la.we ot war. 
This Convention was revised in 1907 and its place 
is no,, taken by O:>nve ~inn JY of the Second Peace 
Oonterenoe. 



d1m:ln1eh the evils ot war, so tar as milit~ry requirements 

iq>ortont "to revise the general lan and 

oustoma ot war, ,11. th the view on the one hand or defining them 

with greater preoision, an:i, on the othtir hand, ot oontining them 
. . 

within lim:lta intended to mitigate their severi~y as tar a■ 
I 

poaeil:,le•. A.ooording to their views, theso provisions were 

intended to serve o.s a general rule ot oonduot tor the belligel'ent1 

not only in their mutual relations but also in their relationa 

with the oivilian population. Aooordingl.y, in the ei@alth para­

graph ot the Preamble the COntraoting Parties expreaaly deol&red 

that "the inhabitants am the belligerents remain under the pro­

teotion and govermnoe ot the principles of tha law ot nationa, 

derived traa the usages ' establishtid nroong oiviliaed peoples, tran 

the laws ot b.no.nity. and tran the dictates of the public 

ooneoienoe •. 

Bowrever, in spite of thtise reterenoes to "humanity•, 

•1nteresta ot lumnity" and "J...1.ws of huunnity", all these exprea■iaml 

are used in this ~nvention, as \fell as in all other doO\lllel'lta and 

enactments ot that period, in a non-teohni~ sense and oerta.i.nl3 

not with tha intention of indioatinz a set of nprms different 

tran the "laws and oustana ot war", the ,,iolations of which . 

ocnstitute war crimes v1ithin the meaning of the Docwenta ot 

191+5 and 194,6 enumerated nt t~ outset. The Fourth Hague 

Convention is .an instrument dealing, EO it were, per definitionan 

with war orimes in the technical rurl n rrower oonee, and the 

•interest ot h1.UMni ty" are oonot.ived here only o.o the object 

whioh the laws am. customs of war serve, ond the "laws ot lullan1.ty• 

aa one of the sources of the law of nationa. (1) __________ ., ___ . .. -·· - · ---- ----------------
(1) See B. Sohwelb1s artiJU.t, on "Crimes against Humanity". 

published in ••••• 

,. 
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·To the other Hague Oonventiona ot 1907 whim are ot 

relevo.noe to· the · question ot tho protection ot luDan ri91ta am 
the provuiona ot which are ot the same nature as thoae •~ed 

in the Jtourtli _Oalvention, ~long tbe tollOlt'ing: 

. Third Oo9!ention. ,elat1w to the Open:1ng_. ot HoatUS.~~•• , 

tift!a ~ventio9 reapeoting the Right• and n.&t1ea ot 
I • 

Neutral Powers an:l PersQla in oaae ot War on Land. 

Sigh Convention relative to the Statue of lnemy 

Kerobant-Shipa on the Outbreak of Hoatilitiea. 

Seventh Convention relative to the Oonvereion ot 

Mero~•Shipa into War-Shipa. 

E1pnth Oonvention relative to the Laying ot Automat1o 
• • I 

Submarine Oontaot )(1.nea. 

?f1,,nth Convention respecting Bombardment by Haftl Pcroea 

in Time ot war. 

Tenth Oon',entlon tor the Adaptation to Naval War ot tbo 

Principles of the Geneva Oonvention. 

JP.txe!ii:h Oogvention relative 'to oert~in a.atnotiou witb 

regard to the Exercise ot the Right ot Ca~ in 

Naval Viars. 
, . 

1'bir\eenth Convent,on oonaeming the Ri{#lta and Duties 
' 

of Neutral P0wers in Naval Wars. 

rourteenth Convention Prabib1ting the Disoharge ot 

Projeot~s em ·Exploalves from Ball~s. (1) 

( 1) See the Pinal .kat of the Second Peaoe Oonterenoe1 The Baff. 
1907, and Oonyentiona and DeolaraUana Annexed tbniEo, 
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In oonneotion with the JiE#lth ot the above Conventions 

it may be worth while recalling here the declaration at Barcn 

Marsohe.ll von Bi~berstein; Pirst Delegate Plenipotentiary ot 
. . . 

Germany; · who, ·sp~ald.n5 at the Hague O:mf'erenoe ot 1907 with 

regard to aubnarine· mines, used the following words: 

"Military operations are not governed solely by 
stipulations of' international law. There are other taotora. 
Consoienoe, good sense, and the sense of duty imposed by the 
~1noi~les ot humanity rill be the surest guides tor the oonduot 

sal ors, and wll1 constitute the most ef'f'eotiw guarantee 
against abuses. The otfioers of' the Gemo.n Navy, I lou.dly 
pr90laim it, . will alwap tultill in the strictest fashion the 
duties whioh o~te . tran the \Dffitten law of h\lD&llity and 
civilisation".- \ 1 J · · 

As to the bi.".dirig f'd>roe. of all these conventions and . 
enactments it is wutfioie1.t to say here quite genere.i]3, that 

• 
according to the principles of International Law all the rules ot 

·warfare 'that by oustom or. treaty evolved into laws· ot war are 

bin:ling upon belligerents under all ciroumst&.ooes and o_~itions, 
. . .. 

and in principle cannot be overruled even by neoessity,-· unlesa they 

are tramed in suoh a way as not to apply to a case of neoe~aity in 
' . 

self-preservation. They do not lose their biDiUIS toroe even 11' 
' 

their breach wou·ld effeot an escape from extreme danger or the 
... -

,realisation of the purpose of' war. These guiding prinoipl.ea tin:l 

their expression in Article 22 of' the Hague Regulations whioh 

stipula ·es distinctly that the ri~t of belligerents to adopt 

means of' injuring the enemy is not unlimited. 

The effectiveness of sane of the Hague Conventions oon­

ol\ried before the 1t,.1rst UOrld Wo.r was considerably impaired by the 

incorporation of · a so-called " gener·a1 participation clause• pro­

viding that the O:mvention sha-11 be binding drily if ill belligere~ts 

are parties to it. On t~ other ~ sane of the l~~er :oonventiona 
.. .. 

. . .. . . .. . , . . . . . 

(
1

) Quoted in !!1~. Rm1rts of the Oannd.asion of Responsibilities ot 
1919, referred to in 1 in the subsequent sections, 
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express~ reject the general participation clause or include it 
' 

in a different and modified fo~ ( 1) ' 

Thus, as regards the lntter praotioe, the S1ptorie• 

of the Protocol of 1925 mentioned belo« have inoluded therein a 

reservation to the effect that ·the instrument shall oeaae to be 

birding towards any belligerent Power whose a.med ,faroes, "or the 

armed forces of whose Allies", fail to respect the prohibitions 

laid down in tho Protocol. As Oppenheim says in this comeotion• 

"the effect m1€ht be that in a war in whioh a considerable 

number of belligerents are involved, tm action of one State, 

ho.vever small, in a distnnt region of war, might becane the 

starting point for a general abandonment of the restraints ot tm 
Convention. As between opposing belligerents aotual.13 in 

conto.ot with one another some fonn of 'participation• clause ia 

clearly necessary. But the requirements of reciprocity ~m .at 

effectiveness of treaties are not irreoonoile.ble, and pr.ogress 

can umoubtedly be achieved by a less rigid am exaotingt~ 

tion of the clause thlln has been the case hitherto."(2) 

To other factors whioh nre, or ha4 until x,,oently been, 

limiting t.he effectiveness of the rul~s o~ ~ belong also_: . (a) 
I 

the institution of reprisals whioh, while ~signed to enaure the 

observance of rules of war, have systematioo.l]s been used aa a 

convenient cloak for disregarding the laws of warJ am (b) the 

question ot th.e plea of superior order. 

• These very important questions deserving the serious 

attention of Governments shall however be the subject ot 

separate Sections of the Report. 

('l)See tho Geneva Conve!ltions of 1929 and the Protocol ot l~. • 

( 2) L. Oppenheim, Internatioral Law, Vol II., Sixth Edition, 
page 186. 
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In order to dispose w:I. th the partioular subject ot 

the developnents ot laws ot wo.r, the following may be mmticmecl 

here ot the more important enactments suhsequent to the Pirat 

World War: 

a) The Protoool of 1925 oonoeming the use in war· at 
asphyxiating, poisonous, SDl- other gases, signed at n 
apeoial Oonterenoe oonvenod by the Oounoil of the League 
ot Nations. · 

b) Tho Gen,evo. Oonvetiom ot 1929 oonoerning the treatment 
ot s:tt,k and womned, and ot pri&oners of war. 

o) The Lmdon Protoool of 1936 relating to the use ot 
sul:marine merchant vessels. 

11, THE Dl!.VELOH(ENrS WRnm THE FIRS? 
Yla@ WAR. 

1:) 1\f masaaorea ot the Armem,ans W TµrlseY. · 

· J'.n oomeotion with the massacres ot the AJimentan 

population whioh pocunoed at the begi~ ot the First Worl.d .. . 

war in Turkey, the Governments of Franoe, Great Britain am 

Russia -.de, on the 28th May, 1915, a deolaration denounoing 

them as •ones aeinst humnitJ 1am civilisation" far which all_ 

the members of the Turkish Government will be held responsible 

together with its a~ents implicated in the massacres. The 

relevant part of this declaration reads as follows: 

"En pr&senoe de oea nouveaux crimes de la Turquie 
oontre 11humanit& et la civilisation, lea Gouverz,emie_nts aUi&s 
font savoir pibliquement h. la Sublime P0 rte cp 1ils tiendront 
personnellement responsables desdits crimes tous lee membres 
du Gouvernement ottc:man ainai qua oeux de oe s agent9 gu:1 se 
trwveraient impli~s dans de pareils massacres. " l 1) 

(1) The tull text of the declaration is quoted in the Armenian 
l(emorandum presented by the Greek Dolegation tq the eanrm 
Roapa1aibU1ties, Oonter~noe of Paris, 1919. 

• 
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The warning given to the Turkish Gdwernmant on this 

0000.sion by th:e Governim,nts of the Triple Entente was referring, 

as rill be shQffl in more de.tail later, exactly to one ot the .. . . 

types o! acts which the modern te:nn of crimes against humanity 

is intended to cover, namely, inh\lDBne acts cannd.tted by a 

goveronent ~gainst its Qffl subjects. 

' ,_2)...___.The ___ l;,e,91_,9.._0oom ____ i_s_s_i_on::...;o_,f_R_e_s_p_ons .... i_b_ili--.~ .. ie.....,.s. 

In JBINJlrY, 1919, the Preliminary Peace Conterenoe ot 

Paris decided to create a Camdssion composed of fifteen msnbers, 

for the purpose of "enq.J.iring into the responsibilities relating 

to the war". The camdssion was charged, inter alia,to enquire 

into and report upon "the faots o.s to breo.ohes of the laws and 
' . 

custop of war oomnitted by the foroes of thil German »upire and 

their Allies, on land, on sea, ruxl in the air", during the 1914-

1919 war. (1) 

In its Report of 2: th Maroh, 1919 (2) the Ccmnission 

had stated that the large number of documents it has oorusidered~­

supplied 'abundant evidence of outrages of every description_ . .. .' ... 

oamdtted on land, at sea, o.rxl in the air, ago.inst the laws .and 

customs of war am of the laws of lunanitY, and that in spite ot 

the explicit re'gulations, of established customs, and of the clear 

dictates of humanit;y, Germany and her allies have piled. outrage 

upa-i outrage. 

In partioular, the Canmission esto.blished that nultiple 
. 

violations of the rights of C,?m~tants, of the rights ot civilians, 

aDl of the riphtf of both. have been oonmitted which were the out­

ocm, of the "most cruel practices whim primitive barbarism, aided 

( 1) { 401Rtioll8 . of the Lans ~ Customs of 7/ar Re orts of Ma. r 
D:issen lllll" Reports of the American and o.panese Mem ers aa cm 
ot Responsibilities, Conterenoe of Paris, 191~• Carnegie Sowant tor 
Internatioiiai Peace, Division of Internationa Law, Pamphlet No. 32. 

(2) Qp. oit., Chapter II. 

, 
I 
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by all the reaouroea of modern scienoe, ooul4 deviae tor tba 

execution or a system of terroriam oaretully plannacl and a.n'ie4 

out to the end. Not won prisoners, or woumed, or wcmen, or 

children have been roapeoted by bolligerent1 who deliberateJ.'1 

sought to atrilce terror into wery heart fer the purpose ot 

reprea~ing all resistance. Kurclers and massacres, torture■, t' ·, 

ahltlda fanned of living lumin bemge, oolleotiw penalties, the 

arrest and et.ocution ot hostages, the req.iia1tion1ng ot aernooe 
tor military purposes, the arbitrary destruction ot pw,Uo and 

private property, the ae1•iul banbardment of open tOlfflB without 

there being any regular aiege, the destruction ot merohant ahipa 

without previoua viait am without any precautions tor the aat~ty 

ot passengers rux1 orew, the massacre of prisoners, att&oka on 

·hospital ships, the poisoning of springs and of wells, outrages 

am profanations without regard for religion or the honour ot 

individuals" constitute the moat striking examples ot such 

violations. 

Ats a basis t,r tuture coll...oot1.on.,~\lon of 

information oonoerning the charges as to breaohes ot the lpa am 
ouatay ot wa.r. the · Ooam1aaicn arrived at the tollolfmg t<nl&l. 

list of orimes or groups of crimes:-

1 
2 
3 
z.: 
5 

il 
10) 

.ll) 

• • - • J 

Murders nnd massacres; eyste•tic terrorism. 
Putting hostages to death. 
Torture of civilians. 
Deliberato starvation of civilians. 
~pe. 
Abduction of gir~ and waJlen tor the purpose ot 

en:f oroed· ·prostitution. 
Deportation of civilians. 
Internment oj' civilians unc'k>r inhl.llWl oonditicns. 
Poroed labour of civilians in oomeotion with tbe-

m:Ui tary operationa of the enemy, 
Usurpation of sovereignty during military oooupq.tion. 
O<;JDpulaory enlistment ·or · soldiera anaig the 

inhabi-t;o.nts of oooupied territory. 

, 

--
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12) 

!l 
16) 

~~ 19 
20 

21) 

22 
23 
24 
25 
26 
27 

~l 30 

31) 
32) 

, -.: . -~-
Attempts to denntionalise the inhabitants ot 

occupied territoiy. 
Pillage. 
Oontisoation ot property . 
Bxaotion of illegitimate or ot e:xorbitant 

oontributions am requisitions. 
Debasement of ourronoy, and issue of spuricua 

ourrenoy. 
Imposition ot oolleotive penalties. 
rranton devastation am destruot:I.Qn ot property. 
Deliberato banbardment of urdetend.ed plaoes. 
\7anton destpuction of religi.ous, oharitable, 

educational and historic buildings and 
momnents. 

Destruotion of merct ·.nt ships Md passenger 
vessels without warning and without pro­
vision for the safety of passengers an:1 
crew. 

Destruction of tishing boats a.ul of relief ships. 
Deliberate bombardment of hospitalo. 
Attack on and destruotion ot hospital ships. 
Breach of other rules relating to iihe Red Oroaa. 
Use of deleterious and asphyxiating gases. 
Use ot explosive or expanding .bullets, 8114 other 

inh\lD&ll applianoes. 
Directions to give no qunrter. 
Ill-treatment of wounded and prisoners ot war. 
»aployment of prisoners of war on unauthoriaed 

works. 
Misuse of flags of truce. 
Pdsoning of wells. 

It is sufficient to say here in this connection that 

almost all types of crimes included in this list or whioh oould 

be brought under the above heads, either constitute per ae or 

involve, in certain oiroumsta.noes, violntions of the inherent 

human rights. 

The substantial nwnber of examples (charges) of offences 

conm1tted by the authorit:1Ds and forces of the Centra.l »npirea 

and their Allies that h-:>.d been oollected by the Ooomiasion ( 1) 

can be divided into two categories. To the first oategory oan­

prising the overwhelming nnjori ty of charges belong offences 

, Annex I to 



oamnitted in violation ot the laws am ouatau ot war, and 

whioh oan be olassitied as war orime s senau atrioto._ The 

second oatelf)l'Y constitutes ottenoes that were oaanitted on 1be 

territory of Ge~n,y and her Allies age.wt their own national.a. 

In partioular, the Coomiasion had included into its findings 

information on various orimee violating the rights ot oiviliana 

am oamitted by Turkish arn German authorities against turld.ab 

sub.1eota, 1.e. the Armenians am the Greek speaking population 

ot Turkey, or by Austrian troops against' the population ot 

Gorisia, whioh. at the material time (1915) was Austrian 

territory. It would appear that the latter set ot ottenoea 

had been qualified by the 0amliss:1on as arimea caning under the 

notion ot violations at the laws ot hman1ty. As has alreiady 

been •hCWD in paragraph l) supra the msaaorea ot the Armenian 

population in Turkey were d.enounood--a.--OriJm,a apinat h!De&lt. .. 

and oiviJJ.sation". 

The rmjority o:f' the Coomiasion oame to the OGllolud.on 

that the war of 19:U.--1919 "was carried on by the OBntral 

~ires together with their allies, Turkey and Bulgaria, by 

barb&roua or illegitimate methods in violation ot the este.blisbetl 

laws and mstans ot war and the elementary laws ot h\lll&nity", 

and that "all persons belonging to enemy countries, however 

high their position may have been, without distinction of rank, 

inoluding ohiets of States, who have been ~ilty ot offenoea 

age.inst the laws and oustOO\S of war or the laws ot humanity, are 

liable to criminal proseoution".(1) Aooording1.y, the Ooomission 

reocmnended that in addition to the nunioipal oo.irts, military 

(1) Op, oit., QlApter III. 

; 

·, 

\ 
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or civil, which every belligerent has, a ccording to Intcrno.tiono.l 

Law, power to set up for the trial of such oases, an Inter­

national Court ( "High TribWllll ") to be oonsti tuted for too trinl 

of outrages falling under four special oateeories of cmrges ot 

violations of the laws and customs of ,var and of tho laws of 

humo.nity. (1) 

The above conolusions and rec0011lendations were the 

logical outocme of the opinion contained in a statement made by 

the Conmission to the effect that "havinil regard to the ITUltiplici-ey 

of crimes comnitted by those F0wers wm.ch a. short tin¥3 before hod 

on two occasions at the Hague protested their reverenoe for right, 

and their respect for the principles of humanity, the i:ublic 

conscience insists upon a sanction whicil will ut clearly in the 

(1) Tho four categories of charges are the following:• 

!l,_ Against persons belonging to enemy countries who have 
ccmnitted outrages a~irrst a number of civilians nm. soldiers 
of several Allied nations, such as outrages camdttcd in prison 
camps where prisoners of war of several nations were congrego.tod 

o.r the criloo of forced lab~r in mines ,1here prisoners of more 
than one nationo.lity were forced to work; 

J?l... Age.inst persons of authority, belons ing t o enemy 
countries, whoso orders wore executed not only in one area 6r 
on one battle front, but 'lhose orders affected th condoot 
of operations ago.inst sever 1 of the Allied armies; 

_g}_ Against all outhorities, civil or military, belonging 
to enemy cowitries, however hi~ their position mny have 
been, without disti 10tion of rank, incluclin - the heads ~ 
States, who ordered, r, v,ith knowledge th£reof and with 
power to intervene, abst a jned fran preventing or taking 
measures to prevent, putting a n end t o or reprcs rdng, 
violations of the laws or oustans of wnr (it being understood 
that no such abst ention shruld constitute a defence fort he 
notual per petrators); 

fil_ Again.<J t ea.oh other rsons bE::lon in~ to enefl\Y oruntrios 
as, havin re r d to th char otor of the offence or the law of 
any belligerent country, it~ be considered advisable not to 
proceed befor e n court oth r than the Hieh Tribunal hor~u'ter 
referred t o. (See Op. cit. Clu ter IV). 

(The /Jnerican Repr esentatives in th Ccmnission submitted a nwnber 
of reservations t o the n o r cornroon tions). 



light that it is not permitted oynioally to proteaa a. diac1ain 

tor the most sacred laws and the most formal WJdertald.nga•, 

Fran the foregoing, it appears that the two oategoriea 

ot offences with whioh t.he Ooamission o:f Fifteen oonoerned it­

self, namely, violations o:f the laws an:l customs ot war on the 

one hand and offences against too laws o:f humanity on the other, 

correspom genorally speaking to "war crimes" an:l "orimea a.EJlinst 

humanity" o.s they are distinguished in the two Oha,rwrs of 191.5 

am 191+6 and the ())ntrol CQunoil La-w No, 10. Here, we tind tar 

the first tiloo the juxtaposition of these two types ot ottenoes, 
•' 

It is however not known whether the 1919 Ooamiaaion, 
,· 

in using the tenn "crimes ngainst the laws ot humanity" had in 

mim offences which were not covered by the other expression 

"violation of the laws and oustans of war", particularly whether 

the Oamdssion thrught o:f crimes against "any civilian populet~OD• 

ccmnitted by the Central Powers during the First World War, It 

is comnon lmowledgo thllt to sane extent also in the J'irst World 

War persecutions of their own nationals had been conduoted by tbe 

Central P0wers on a considerable scale, thoue)l not on a aoale 

canparable with what happened in Nazi dominated :&irope between 

1933 am. 1945, Reference i s made, e,g. to perseoutions ot pol• 

itioal opposition groups and of Sl.D.vonio am Rananio raoes in 

Austria and Hungary, um to oriloos oomnitted a f11inat re.oial • 

minorities 4.n 'Bull!Jirin n.nu. Turkey. 

In the Mlllmoramum of ReservntiollB presented to .the 

Oomniasion, ( 1) the .Aloorioan members objected to the invooation 

am re:ferenoesto the "laws am principles of htmanity", to be 

fowld in the Report, inter a lia, on the grcund tlnt in contra­

distinction to the l.Lw1s am ouatans or war, the laws and principles 

of humo.nity, a r e not n st:unard oerta:in, to be found in books ot 

. . 
(1) - . 

''Memornnc.lum of Re oervations presented by the Representatives oft he 
United States to tfu Report of the Ocmnis sion ot Responsibilities, April 
4,th, 1919", oonta ine;<l in Annex II to t oo Report of the Majority of the 
0omn1·ssion of Respon!;i bill tios, 
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authority and in the pr ct i ce of n tiom;, but they vury vr.lth 

the individual, vmich, if for no other roF1.son, shouln exclude 

them from consideration in e. court of ju!ltioe, especially one 

charged vlith the administration of criminal l mr. 

In particular, the An~ rican Representatives pointed 

out that !'war ,vas and is by its very nature i.Juuman, but aots 

consistent with the la\7s and ous to:tl3 of ,1n.r, although these 

acts are ·inhwnan, are nevertheless not the object of pwlish• 

ment by a court of justice. A judiOlll tribwial only deals 

with existing law and only administers existing lmv, leaving to 

another forum infractions of the I oral law and notionn contrary 

to the l aws and principles of humanity. A further objection 

lies in the fact that the l aws and principles of· ht.1IllEUl..ity are 

not cer tain, varying with time, place, an circumstance, l\l1d 

accordingly, it nay be, to the conscience of the i ndivid\.1.'ll judge. 

There is no fixed and universal stand 0.rd of' humanity". 

In connection with the ,vo1•l;; of the COT1nission of_ 

Fifteen it may also be of somo intereGt t o r ecord he re the 

.American observations on the principles which should be the · 

standard of justice in measurin charge ... _ot:_~!!_human or o.trocious 

conduct during the prosecution of a. wa r. (1 ) 

These propositions were the follo.vin ,:-

1) Slaying ~d maiming men in o.ocordoncq with gener n.lly a ccepted 

rules of war a re from their nature cruel and contrary to the InC>Clca"n 

conception of humanity. 

2) The methods of destruction of life an prop rty in conform-

ity with -the accepted rul u of w r a r e admitted by civilised 

nations to be justifiabl e and •no char ge of cru lty, illhUJMnity, 

or impropriety li s uinst a pa rty cmpl oyin,, uch r ethods. 

-------------~- . . 

(1) 

... 

''Memorandum on the Prine · pl ·s _E.h_:i:.c~ _' j lAtl _ Determine Inhuman and 
~roper Acts of V/o.r ", cont in d in :.:mox II t 10 R · ort of Majority 
othe Coornis sion of R sponsibil ities o ~ 1919. 
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.3) The prinoiple underlying the aooepted NJ.ea ot war is the 

neoeasity ot exercising ~sical toroe to protect ~ational 

sat~ or to mo.int11in national rights. 

I+) . Rep~henaible cruelty io a matter of degree 'llh:l.oh cannot 

be ~tly determi,ned by a fixed line ot distinction, but oi:ie 

wbioh tluotuat~s in aocordanoe with the taots 1n· •oh case, but 

the ~•~t !l,eparture fran accepted rules and custana of war 

imposes upon .the one so departing the burden of justifying his 

comuot, aa he is pr:l.ma faoie guilty -of a criminal aot, 

5) The teat of b'Uilt in the perpetration of an aot, 'tlhioh 

would be inhuman or otherwise reprehensible under normal 

~tions,. is the necessity of that aot to the proteotion ot 

nati~ aatoty or national rights measured chiefly by aotue.l · 

mili •ry advantage. 

6) 'l'he assertion by thtt perpetrator of an aot that it ill 

necessary tor military reasons does not exonerate him tran 

guilt · if the facts and oiroumstanoes present...rea~ .atrong • . 

grounds f<:Jr establishing the needlessness of the aot · of f~ 

believing that the assertion is not made in good faith. 

7) \lhile an act rrny be essentially reprehensible ani the 

pe~rator entirelif WJlffirl'anted in assuming it to be necessary ·· 

tran a military point ot view, h• nust not be condemned aa 

w1l1\ally violating the laws and customs of war or the prinOiplea 
. . . 

o~ humani\y wueas it can t,e shown that the aot was wanton and 

wj,~hout reasonable excuse. 

8) A wanton aot whioh oouses needless suffering (am this includes 

au~ ao.uaea of sutfering as destruotion of property, ·deprivation 

of neoessf!.l'ies of life, enforced labour, etc), is cruel an:1 

criminal. -~~measure of guilt attaches to a party who 

witho\lt adequate reasons perpetrat es a needless uot ot cruelty. 

• 

I . 
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Suoh on act is a cr1111A nro.inst civilisation, whioh is without 

palliation. 

9) It wruld appear, therefore, in determining the orµd.nality 

ot an aot, tho.t there sh.ould be ccnsidered the wantamesa or 

malice ·ot the perpetrator, the needlessness of the act frcm-· 

a military point of view, the perpetration of a just;fiablo aot 

in a needlessly h.<i.rsh or cruel manner, um the improper motive · 

whioh inspired it. 

3) The Peace Trenties of 1919-192}. 

In the subsequent Peace Treaties with GenWlny, Austria, 

Hungary and Bulgnria ( 1) , tho view of too /llnericnn mmoors 

eventually prevailed, and the refer~noes to the "laws of humanity• 

do not appear in these treaties. All the relevant provisions 

in these treaties, with the exception of Article 227 ot the Peaoe 

Treaty of Versailles, deal only with acts in violation of the 

laws am custans of war. Thus, for instance, in Artiale 228 of 

the Treaty of Verenilles the German Govcrrunent reoognized the 

right of the Alliecl and Associated Powers to bring to justice 

persons aooused of having coomitted acts in violation of the laws 

am customs of war, and it nlso subucribed t o the obligation ot 

handing over to these Powers all pc:rsons aooused of having 

oarmitted such acts. 

As to. the question of jurisdiction the treaty stipulated 

that persons euilty of criminal nots agains t the nationals of one 

of the Allied and Associated P~1ers will be brrught before the 

military tribunals of that Power, while persons guilty of such 

------- . -~ . . .... -- ... . - .. -... 
(1) 

Peace Treaties of Vcr saille~ (Articles 227-230), Saint-Germo.in-en­
La.ye (.Articles 173•176)( Trianon (.Articles 157-159), and Neui~sur­
ieine (Articles ll8-120J. 



.aots ago.inst ~ nntiomls of more than one ot these Power• 
I 
will be broueht before military tribunals oanpoaed ot member• 

ot the military tribwlals of the Powers concerned (Article 229). 

Article 227 of the Tre~ty of Versailles provided 

that the Allied am Associated PCl\vers publicly arr&i@'l Wilhelm II 

of Hohenzollem, fonncrly the German !lnperar, "for a supreme 

ottenoe against internatiopnl morality nm the sanotit,v ot 
yeaties"• In its decision tm apeoio.l tribunal whioh waa 

envisaged for tho trial of Vlilhelm II was to be guu1w. "by the 

highest motives of int~rnational policy, with a view to vin­

dioatu:ig the solemn obligations of interno.tional undertakings 

and the validity of internationnl morality"• 

It is to be pointed wt tho.t this arraigment ot t.11.11-.r .. 

did not take etfeot on a charge of a violation ot existing 181r, • 

but the ex,.Kaiser was oho.reed, aocording to what the authors ot 

the treaty considered to be the then state of international law, 

with the offences against moral, not legal _provi.aiona. 

The provision of Article 227 which was the preou.raor 

ot Article 6 (a) of the Nuremberg Chnrter and of Article 5 (a) of 

the To)cyo Charter respecting crimes against peace, with this 

important distinction, that the crimes against peace umer the 

two Charters oro not mere]¥ contraventions of a moral oode, but 

violations of legal provisions, does not, of course, concern the 

present problem of '\var crimes" and "crimes against humanity•, 

However, in oonneotion with Article 227 it is to be recalled that 

during the Faris Peace Conference the Allied and Associated Powers 

had f~ly stated that in their view too wo.r which began on 

August 1, 19)4, was "~G~te'!,_t .~riJl!t_nP[\inSt huma.nit.Y and the 

treedan of peoples tmt ony nation, calling itself civilised, has 

ever consciously caimitted". (
1

) Accordingly, Article 227 stipulated 
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that a special Tribunal shall bo coustitutod to try the Geiman 
. . 

. Bnperor, oanpose<l of five judged, one appointed by each of the 
. . 
follo.rlng Powers: Uniteu States, . Grca.t Britain, France, Italy 

and Japan. · ~en the German DAl.tigation oontonded in comeoti<m 

with this an:l other stipulations referred to above that a tr:l.al 

of the aooused by tribunnls appointed by the Allied and 

Assooio.ted Po\1ers ,1ould be a one-sided a.1-xl inequitable pro­

oee4ing, the Allied and Associ-'-'.tc~d Powers replied that they 

."consider that it is impossible to entrust in any W83 the trial 

of those directly res 1onsible for ,2_ffonoes against hqnanitY 

and int~rnationru. right to their aoccmplioes 1n their orimes•.(1) 

Frun the lo. t Ler it ,rou1c1 appear that too nuthors <1 the 

document referred to above con::.idored acts in violation of the 

laws and custans of war, or c.t least sone of them, · ~s constituting 

aiuJultnneously .'\var ori.ws" and "criloos against humanity• in a 

non-technical sense~ 

· The first treaty -rd .~ 1 Turkey, hcwc·1er, the Treaty ot 

~vres, signed on loth f,u(,-U~t, 1920, contained in additioo to 

the provisions dealine with v-lolations of the laws ond oustans 

of war (Articles 226--228), which coITosp .md ·to krticles 228-230 

of the Treaty of Versaille s, a f\1.rther provision, Article 2}0, 

by which the Turkish Governme nt nndortook to hon:l over to the 

Allied Powers too persons responsible: for the ma.ssaores ocmnitted 

during the war on Turkish territ.ory. The relevant parts ot 

this article read a s folio.vs· 

"The Turkish. Gov ernment undertakes to han:l over to. cthe 
Allied P0wers tne persons whose surrender rrc..y be required by the 
lattei- as being responsible for the ma.asaores o0tl1llitted during 
the continuance of the state of war on territory which formed 
part_ of the Turkish Dnpire on the 1st. August, 1914. 

--- -----------------------
( 1) . 

Op. cit., Section II, ''Penalties". 



"1'tle Allied Powers reserve to themselves the right to 
designate the Tribwial which shall try the per~ona ao aoouaecl, and 
the Turkish Government widertakes to reco(9liae suoh Tribunal. 

.. 
"In the event ot the League ot Nations having created 

in alttioient time a Tribunal ooopetent . to deal with the aaid 
maaaaores, the Allied P0wers reserve to themselves the right to 
bring the . &®Used pert,ona mentioned abO'le before such Tribunal, 
and the Turkish Government undertakes equal.'.13 to reoo@Jliae auoh 
Tribunal"• '. : .. 

It appears that the provisions of Artiole 230 ot the 

Pea~ Treaty of ~s was obviously interned to oover, in 

conformity with the Allied note of 1915, referred to 1n the pre­

ceding section, offences whioh had been camd.tted on ~ld.llh · 

territory, against persons of Turki~:,. citizenship though of 

A11n8nian or Greek raoo. This article constitutes therefore a 

precedent tor .the provision of Articles 6 (c) am 5 (o) ot the 

Nuremberg and Tolcyo Charters, am an example tor one ot the 

oategories of "crimes against hwnoni ty" as wderstood by theH 

The Treaty ot· ~vres was, however, not ra.titied am did 

not cane into force. It ·was replaced by the Treaty of Lausanne, 

signed on 24th July, 1923, which did not contain provisions res­

pecting the pwµ.slment of war crimes, but \1168 accompanied by a 

"Deale.ration of Amneoty" for all offences committed between the 

lat August 1914 and the 20th N0vember 1922. (1) 

I • 

III. THE PERIOD BEI'WEEN THE WORLD WARS • .. -~--· . _ ,_,__ .. ·- ... --- _ __... __ 

1) The Ita.lo-Abyosinio.n War of 1935-36. 
During the Italo-Abyasinian conflict a number of protests, 

appeals and declarations had been issued by Ho.ile Selassie, the 

---------· - ---- .,....... _______ ~--
(1) 

"DE:olaration of Amnesty" and the Protocol attnohed to it, 
dated 24th July, 1923.. 

,. 

• 
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Emperor of Ethiopi, <len uncinc th£: various am nnny crimes 

ocmnitted by ·Italiun forces nnd ut horities a.gain.at the 

Ethiopian population, both during the onmpo.ie,i am after the 

annexation of Ethiopin 'y Ito.ly wa3 p1•ocln.imed on the 9th MC\Y 

1936. 

One ootogory of t he c1·in1cs canmitted at the time be08IIB ot 

special cone rn t o the Lesguc of No.tions and an ad hoc Carmittee 

of Thirteen v,as ore:~ted to consider the u se of poison gas by the 

I t alian Army arrl Air Force. In ono of -the iooetings of this 

Coomittee it w.s specifically i; oint~d out th..'.lt both po.rties 

si1Y1ed bhe r e l van .; Ck-neva Convention prohibiting the use of 

gases in any forr.1 ur ,:,ircurn::: t n.nces, 011J. a reference wus made to 

the fuct that m..uoorous oases of s•poisoning \10re confirmed by 

impartial s urces, o. l : of whi L!~l L ve eviclcno that go.s had been 

used. (i) 

In his pcrso1 l address to the Sixteenth Assembly of the 

League of Nations, the En or or L f F,thiopin., wldlc describing tho 

fate which had been suffered by Ethiopii.. , st ted on 4th July, 

1936, inter "lia;· that "It is not only upon warriors that 1;he 

Italian Governroont has rm e wa r, it hns above a ll uttaokod popule.-

tions f a r removed fran hostilitit:s". l.,irnt, ''towards the em 

of 1935 Italian a ircraft hurled l!:t)on rny a rmies bombs of tear gas. 

The Italian -a ircr c ... t th n re orted t o must, rd fer s ". Describing 

further on hon -these oper ation:.; a.rd tho technique applied for 

this purpose were spr e din - l a t er over vast a reo.s of Ethiopian 

territory, the Emp<:.·r r sai d t hat "it was thus t _hD.t a s f'rom•"'the 

end of J~uary, l?j l t ~olc~ ers, women, chil':1'en, c~~tl~, river~, 

lakes , rrl po.ot ' es wert: clro ched continually with this d~ndly . 

rain ••• in order t o ill s:,s turn..1.tir.nlly a ll l ivin crea tures • • • 

• • .. . ,, • • • f .. .. . . -·--------

( 1) 

St t e~nt by Mr. Filen on 8th I. ril, 1936, :Jve Keesing1 s "Contem­
porary Ar~hi~" Vol. I I, 193li,-19} /, p , 2066, 
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"That was the obiet method ot warte.r,, .•• the very ren.n...t 

ot ~ban.em which ooneiated ot carrying ravage and te"1'01' 

into tlw moat densely pOIW,ated parts of the territor.,. fb9 

object we.a to soatter tear and death over a great part ot b 

Ethiopian territory." (i) 

In a letter sent to the Secretary-General ot the 

Jaeague of Nationa on March 17, 1937, the !)nperor ot Ethiopia 

requeated 1he o.ppointment of a Oom1saion ot Inquiry to 

investie,.te all the horrors ocmnitted in Ethiopia by the 

Italian Government. This letter oonetitutes a further 

indication that or~s .caning under different notions~ been 

oomnitted on that territcry. It denounces the exe~tion ot 

Ro.a Dest&, a prisoner ot war• in violation ~ the Hague 
I 

Convention, am the alleged massacre of over 6.000 persona in 

Addia Ababa, whioh ooourred in February, 1937, (2) 

In oomeotion with the Italian crimes oannitted in 

Ethiopia it is to be reoalled that the Peaoe Treaty with Itaq 

sif91,ed in Paris on 10th February, l9Z.7, am now in toroe, 

contains in hl"ticl.e lt,5 provisions dealing with Italy's obliga• 

tiona regarding the apprehension and surrender ot war orlminala 

+n s,,neral. This Article stipulates toter alia that "Italy . 

shall take all necessary steps to ensure the apprehension and 

surrender ot: !l... Pera<Xlll a.ooused .ot having oa!lllitted, ordered 

or abetted war crimes, and crimes against peaoe or hlpanity•, 

who aooording to paragraph 2 will be brwgJlt tar trial, 

At the some time the Treaty contains a provision . 

concerning Ethiopia, one ot the Allied and Associated Powers to 

(1) 

(2) 

See Kees:1ng, op. cit,, p. 2173-4. 

o~, oit., p. 2499. 
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the Treaty, which hne an important bearing on the question ot 

Ethiopia• s right to pt7oseoute Italian nationals responsible for 

orimes coomitted in that country. Tho relevant Article 38 reada 

as follows:. 

"The date .tram whioh tN, provisions of the present 
Treaty shall become applicable as regards all measures and a.eta 
ot any kind whataoever entailing the responsibility of Italy 

. or ot Italian national.a tc.ards Ethiop1A, shall be held to be 
October 3, 1935". 

In view ot the faot that Article 38 speaks of "all 

measures and acts of any kim \1hatsoevor" it is clear that also the 

provisions dealing with war criminals in S3neral (Article Z..5) are 

necessarily included among the measures ento.iling the responsibility 

of Italy or of Italian na tionala. 

From the foregoing it would appear that the crimes oonnd.ttod 

in Ethiopia durinr; the Italo-Ethiopian war have by these retroactive 

provisions been qualified as war orimes and. crimes agajpat !JrnttY~ 

2) The Spanish Conflict. 

A further example of too use between the two World Wars ~ 

the expression "diotn.tes of humnni ty", in o. non-teohnioal sense. met' 

be found in the Intemational Agreement tor Collective Measures 

against Piratical Attacks 1n the Mediterrnnean by Suanarines signed 

at Nyon on September 14th, 1937, and three days later supplemented 

by mmilar agreement signed nt Geneva in respect of similar acts by 

surface vessels and airornft, It is said there of attacks arising 

out of the Spanish conflict and ooomitted nwiinst merchant ships not 

belonging to either of the conflicting lpo.nisb porties, that they are 

violations of the rules of intornational law, ond "oons_titute aots 

contrary to the most eleroontary dictates of humanity, which should 

be justly treated ns acts of piracy". (1) 

----..()()()()()--------

<1> the le Doc. cit., Freamb • 
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UJarED NATIONS rlAR ORINES COMMISSION. 
.llr/107, 

(Covering pto). 

30th Septed>er 191t7, 

HUMAN RIGlflS RD?<Rr; PRELll:{INARY PAPERS. 

Attached is the first draft paper covering 
a Seotion of the Hunan Rights Report, 

The tollowing is the list or instalments which 
are envisaged to cover a) the History of the 
Problem ot Violations of' Human Rights, and 
b) Human RiE')lts in the Nuremberg Trial (except­
ing crimes against Germans), i.e. those parts 
at the Report undertaken by Dr. J. L~tawski, 

I, HW@X QI tHE fflOBQM OF YIQLATIQNS OF HtJMAN RIGHrs,, 
1, Hatorioal Survey, Part I, 1907-1939, (Dratt oiroulated). 

2. Historical Survey, Part II, 1939-194-5, (In prepap+4oe). 

II, HUMAN RIGHl'S IN THE NUREMBERG TRIAL. 

3. Legal basis and jurisdiction of the Tribunal - Inter­
pretation or Article 6 of the Charter, and all related 
legal questions (Draft ready). 

4,. Rights of the Victims, (ba sed on the Indictment and tho 
Jme,nent.) 

5. B}.ghts of' the accused. 

6. Information contained in the transcript of the trial, 
relevant to tho subjects a s indicated under 3-5. 

7. General analys i s of Nazi criminality. 

8, General conclusions, 

III. DEVEI.Oaim'l'S SUBSEQlJW.t, TO THE CHARTIBS 

9, of International Military Tribunals and Control Oounoil 
(for Germany) Lal7 No. 10. 
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Referenoo Dooa. III/108 and JJI192a 

UNITED NATIONS Wjp. ORIMBS 0JM1JISSION. 

HUMAN Rl:GHTS REPORT. 

Preliminar;y Papers relating to the Tokyo Trial. 
I 

Rapporteur: :pr. R. Zivkovi6. 

NOTES ON '.IHE IN~TAWENTS 

; 

l. Attached a.re tho first two draft papers dealing with the into~ 

tion a.rising from the Tokyo Trial. 

Subjoot to any modifioation requirod af'tor oomplotion at tho 

whole RePort, theso papors are intendod to fit mainly in tho sohomo 

suggest_ed in Document III/96 and to cover t~a field wner tho 
/ 

following headings: 

I. Legal Basis of tho Tokyo Tril..lJ. and Juriadiotion of the 

Far Eastorn Tribunal,, 

II. Rights of the victimlj. 

III. Right~· of tho accused ( in propa.ration). 

IV. Sphores in whioh rights of tho victims am rights of tile 

oocusod mey have confl.iotod ( in propru-ation). 

V. Conclusions. 

Draft I. (Doc. IJJ:LM}_8.h_ 
I -

2. · Tt-.a draft dealing v,ith too questions urrler I includes oonsidora,. 

. . tions on the f\m:lazoontal. issue of tho substantive lav: urrlor· which the 

various oriloos are prosecuted boforo tho Far Eastorn Tribunal. 

It would appear that, a.pa.rt from oouaidoring and citing the 

relevant rules of law throughout tho variouo parts of the Report, a 

section. g:1.Ving a goner o.J. account of the substantive law a.a it standa 

in regard to all t rial t:i taken into considoration in the Report might be 

required. It would be a ohaptor of it& own dealing with the questions 



-2-

ot "lAlgal Basis" o.nd "Juriadioticn" o.s a wholo and to tho extent to 
whioh goneraJ. foa.tures rola.tins to thoeo questions cannot ba inaol'tied 

in any othar po.rt of too Report. 

In this connaotion tha following should bo pointed outs 

(a) In prosenting the aubetuntiw lmt of tho Far laatom Obortor 

(Art.5) tha. rapporteur has submitted reasons a.a he saw tt-.om tor wbioh 

substantive law is inoludod as po.rt of tho infomation in tho Report 

( ot. Doo. III/108, po.ro.. 5, pp.i.,-6). In oonneotion w1 th tha preoocling 

~ks it will be ootod that thos'3 oonsidora.tiono aro at tho aazm 

time of a goooral no.turo and th~t thoy are equally applioablo to the 

law at a.v other trir-J.. 

Therefore tho ro.pportllur sulmita thom for what thoy aro worth 

• 

with the suggestion that thoy b3 ulti.rnatoly conaidored tor amalgamation ....,,,. 

with oonsidoro.t ions B\!hltl. t tad ·by o cho r rapportouro on aubjoota ot the 

samQ nature. 

(b) When proa6nti. g tho l .,.,. conta.inud i y.1 th.e Fb.r En.storn Charter · 

it was thought unr.ece:::rnury to ontor into dotnilod ano.l.ysia of its 

Artialo 5 for tho following rec.auriS: 

Tho pa.asagoa rel ting to tho F.:,.r E.).Storn Oho.rtor will oost 

probably coma a.~ a. further :1.lluatration of tho law whioh v,aa for the 

first ti.loo fonm.la.ted in t he Nu.."'O;;iborg ChD.rtor and soon upon that in 

the Allied Control Council Lo.w No. 10. In viow of the additional ta.ct 

that, insofar a.s tl~ two principal. v,o.r orima~ trials are oonoornod, tho 

Nuremberg Trial is complo liod, v:i1.eroa:; ·Uie Tokyo Trial is not, tho law 

in tt-.e Nurombel'$ Oha rtor will naturally hn.vo prooou.onoo in tlP Raport 

arx1 will represent tha app.r: )pria.te fro.ruoV10rk for~ :f'ull analyois of 

the law ombodied on tho StUilJ linoa in tho Far Enstorn Oharter. 

For tooso roa.sons i t o.ppoo.r.s of f hand t h.:.t all that will be 

required conoor ning the su, s t M t i vo lay; in ti~ Far Ea.aturn Oh,n.rt;er, 

would be to stress tru, pointo 1>f diffc ronco, tochnioal aid substantiw, 

in oOOlpll.li.son with tho Nurc,1Jbo1•g Choru r. 

./ 
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( o) In 'Viuw of tho idon"Gioal nature of the law oontainecl in the 

two Ohartors it will al.so bo notod that a runbor of oonsiderationa made 

·nth regard to the Far Eaatorn Oho.rtor, BUOh aa tor inatlll100 thoae 

dealing with tho bearing of "orimao a.go.inst poa.oe" upon violations ot 

human rights,. (of• Doo. III/108~ p~a. 7, PP• 7-'J ) , appl.y as all to tho 

Nuremberg Charter am to Alli ad Control Council law No. 10. Acoordi~y, 

they should also be .rogardod as part of the oonsiderfltions l1lc8iy to be 
. . . 

subn:ltted by other rapportours on the soma subjoot. 

Draft II. ( Doo • ..1YL!Q21. 

3. The second po.per o.ttaohou doal.B vtith the "rights of tt. viot:lma"• 

(a) Thie part na woll as the 0th.ore envisaged undor III and 'IV, 

aro tor the ·i;iJoo 1:ioing b~ad on tho Indiotmont ani the Charter, ani 
I . 

• w1ll be supplwni:ntod in duo u· uroo by too int'ormntion nriaing from tho 

♦ 

. . 

Tranaoripts whon th.air ox.:wi.nntion is oomplotod and from t~ JudEP)nt . . . . . . 

11hon it is pronounood. 

The pre~ont dr::u'ts oou.l<.1~ oonsuquontly, bo fol'WIU"dod to tho 

Uhi ted Nationc o.s rop.rosonting a proliminary or interim report on tho " :· . 

Tok;o _Triaj_ which, though inoomploto, contains a useful amount ot 

information wx1 soov.s in brood linos the ier.eiraJ. scope of the questions 

relevant for tho p.iri1osos cf l.tw Uni tod Nations. 

When all sourcos of i nforun.tion a.re availnble or wh.an poruaal ot 

pa.rt of the · remainder now in the at'oh:1.voe of the United Nations War 

Crimes Oomnissfon i~ oomple:riicd, it ie proposed to dr&ft other papore in 
. 

which all tho information w..:,ult1 be oons<Jlidatod in a single text. It 

m18ht prow necessary to do this in one or two r.x:>ro star,as boforo the 

final t'oxt oan be ooncJ.udoJ.. 

(b) Draft II (lioc. III/:l.CJ9 ) ountuins also oortnin considerations 

whioh, though e:x.posod in rognrd to tho 1'okyo Trial, go as well for tho 

Nurcmborg or any othor ·,ri 1 to tho oxtont t Q whioh m1bjoota of the emm 

naturo a.re ooncornCX:.:. (cf. f or iw to.noo para. 4, pP .. 9•ll and para. 9( o) and 

(d), pp.16-18). I t l ,\ bvio at' f t such oons" dorationn should be put 

in ha.noony with tr.c,ao do·• i ng vr.l. th othor sourco~ of info.rm.a.ti.on in tho 
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tinal text ot ttm Report or ovon in an interim or prelimino.ry text u 

a whole. llc,roovor, it is lilcoly that auoh pa.rte will have to be 

entiroly ~ad an:1 som of them eubordinatod to d ratts of other 

rapporteur■ • . 

Meanwhile, ovorlappinga on euoh subjoots aro uno.voidablo, am evon, 

i\ is sul:lld.tted, OOIIIDBndable in view of ttm foot that sowrQJ. minds oan . 
bettor grasp a gl.ven subject in all ita various aspects than a single 

mild. 

OonereJ. Romarks. 

4. Tha rapporteur baa made extenaiw uso of tootnotoa with a v1ow to 

relieVing as muoh as possible of the main text from teohnioalit:las, 

particularly quotations, or from oontrowraial or tans].od i&Bmh 

In addition to this, ho thought it more appropriate to 111111.t 

cpotationa to ossontitll. p~s only and to malco .roforenoe to the aouroe 

tor all ~otailod particulars whioh might b8 oough~ for by tho read.or. 

5. Tho rapportour has takon into a.ocount the guidanoe reoomnemod in 

Doo. 0.259(1), Section X, para.3, p.6, that ttm Unitod Nations "does 

oot oxpeot a oolleotion of material indiaorimino.toly dealing With 

reoorda ot OOIIIDOn law on.mos, war orimas, am or:l.loos ago.inst humanity", 

whiot_l is "of oo po.rtioulo.r rolovnnoo t o tho ta.sk boforo the Human 

Rights Oonmlaaion." 

Acoordingly, tho ro.pporteur lllla limited tho infonnation oonooming 

■uoh offence■ to a bare mininun, w attaohod coro importaMG to oaaos 

sb>wing either tm davolopoont of in~omational law in too fiold of war 
• 

on.mas in the wider sense, or posing probloma for tho f'uturo dovelopnont 

ot rules protecting human rights. 

6. Oomnents o.re invited on these epooif:l.o drafting points, in 

oonneotion with tho ~ in which othor rapportoure aro drawing up their 

reapeotiw parts. 

• 
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III/108. 
1st Ootober1 1947. 

UNITED NATIONS WAR CRIMES COMMISSION. 

HUMAN RIGl-rl'S REroRT: PRELDaNARY PAPERS 

THE TOKYO TRIAL. 

Rapporteur: Dr. R- Zivkovi6. 

Draft I. 

LEGAL BASIS OF 'lllE TOKYO' TRIAL. 

1·. The trial a.gai.nst tho Japanose major war orir.dnal.s ,)ponad on 29tn 

April 1946 in Tokyo baforo tho International Milito.ry Tribmal. for tho Par 

Bast (hereinafter callod Far Ea.atorn 1"ribunBJ.). At the time of tho writing 

of this Report the tricJ. is s-r.ill in ~rog.ress. 

A total of 28 porsons "M>ro in iotod for orirooa a.gainst poaoe, war 

orimos and orimos e,eo.inat hwnanity, all of whom occupied at one tima or 

o.nothor key positions in the oondu.ut of Jo.pe.r1000 politlcal. am military 

affairs. ( 1) 

--------~----------
( 1) The names of and l ast pooitions hold by the 28 dtcJfonu.ants a.re as follon1 

Sadao ARAKI, mambor of tho Onbinot Adviaory Council; Kenji DOHIHARA, 
Inspootor General Military Training, Kingoro HASHOOTO, Momter of tho 
Lower House of tho Diet; Shunroku HA!l'A, In~peotor General Military 
lduoation; Kiiohiro HIRANUMA, Prosic.l.ent Privy Council; Kold. HIROTA, 
Member of tha Cabinet Advisory Cuw10il; Nooki HOfHmO, Adviser to 
Finance Ministry; Soishiro ITAGAKI, Oonnanuor .J~ahese Army in Koroa 
and 7th Area Anny in Singa.poro; Old.;.10ri KAYA, Director I.R.A.P.S.; 
Koiold. KllX), Lord Keopor of tho I1rivy Seal, ohiof conficlontial adviser 
to the Emperor; Koita.ro KD.nrn.A, Oonroardor Jupnnoso Arr':13 in Bulma; 
Kuniald KDI~, Fri.ma Minister; Iwano MAT$JI, Pros:i.ilont of tho Groater 
Beat Asia Development Sooioty; Yosuko MATSUOKA, Foroign Minister; 
Jiro MIN.AMI, Mombor of the Privy Oounoil, President of tho Political 
Association of Great Jo.pan; Akira. MU'ID, Chief of Staff 14th Area Army, 
Philippines; Osami NAGANO, Suprorra Naval Advisarto tho &tperor; 
Takasumi OltA, Vice N vy Minis ter, Oomna.ndar of tho Naval Station at 
Ohinkai {Korea); Sbruooi OKAY/A, an organizer of too Mukden inoident, 
Direotor General East Aaio. Rr,soaroh Institute of tho South li'lanohurian 
Railwa.v; Hiroshi O~mA, Ambassodor to Gomany; Konryo SATO, Ohiet 
of Military Affairs Bu.reo.u, Wo.r Ministry; Mamoru SHIGEMITSU, Poroign 
Minister; Shigetano Y..:JI.A!>A, Cbiof of ~u.v.'.:\l General Stoff; Toshio 
SHIRilORI, Director, I .R. A,.L·• ~.; Toiichi SUZUKI, Cal:>inet Mvisor, 
Director of I,R.A. Ao ; <"-' h:leo,• ri TOGO, Foroign Minint r; Hideki TOJO, 
Prima Minister uni War !i.nii,tor; Y~shijiro UMEZU, Chiof. of General Stott. 
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