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D. I. 

INTERNATIONAL COMMISSION FOR PENAL RECONSlRUCTI CN AND DEVELOP 1~NT 

Committee upon Rules and Procedure Relating to Pw,ishment or 
Crimes Committed in the Course of and Incidental 

to the Present War. 
*********'ljc)l(******ljc,lc 

CHAIRMAN: Sir Arnold D. McNair, C.B.E., 
Vice-Chancellor of the University or 

Liverpool. 

INTRODUCTORY NOTE 

by the 

Secretary-General. 

At the first meeting of the International Commission for Penal Roconstruot1on 

and Development, held in Cambridge on 14 November. 1941, one or the items on the 

Agenda wass "Rules and Procedure to Govern the case or Crimes against International 

Public Order", and Professor Goodhart delivered an Address on this subject.* The 

CommiHion then adopted the following Rosolutions "That this meeting horeby 

establishes a Cormni ttee to consider the Rules am Procedure to Govern the oase of 

Crimes against International Public Order, in oollaboration with other Bodies working 

on the SaJn8 subject, and to report thereon to tho International Commission for Penal 

Reoonstruoti on a:cd Development". 

Sir Arnold MoNa.ir, Vice-Chancellor of the University of Li vorpool wus asked to 

aot as Chairman of the Committee which was styled "Committee upon Rules and Procedure 

relating to Ptm.ishment of Cri100s committed in the Course of a:cd Incidental to tho 

" Present War. Sir Arnold f'rruood a Questionnaire (W.2, 28 April, 1942) which was 

distributed to the members of the Committee for their observations. 

A meeting of the Committee was held at the Czechoslovak Instituto on 14 June, 

1942, at which practioally all the mombers of tho Commission were presont. Tho 

Questionnaire was discussed in all its aspoots and the Chnirman drnfted o. No1'e, 

embodying some prinoiplos which emerged from those deliber a tions {W.3, 14 June, 1942). 

So ence 
urner. 

' 
t -~ 
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A mass of informative material has be en collooted r e lating to a.11 tho oountr1ee 

whose representatives replied to tho Ohairimn•s Questionnaire. These replies have 

been grouped together m1der ea.oh sepa.rato questl on, with one exception, that ot 

Bolgium, wmre, for reasons of' olarity it has been thought advisa.blo to sepa.rato tho 

two replies. The whole doourmnt is lmown as "Answers to Questionna.ire of 28 April, 

1942". (D.la and b). 

The next meeting wo.s held at the Polish Institute on 15 July, 1942. Attor a. 

general discussion of the problems arising out of the Questionnaire, three aub-oomnd.ttee1 

'Were set up (D.2)1 (1) Under the Chairmanship of Dr de Baer, with Monsieur Burnay, 

Professor Glaser and Professor Lauterpacht, w1 th the following terms of refereneoa 

"To examine a.m state (a) The soope and manning of the oonoeption ot War Crimes. 

(b) The extent to whioh the punishment of WCLr Crimos oan be a.chieved by means of 

e.ppl1oati.on of national lnws, including military lnw and by means of no.t1.ono.l 

jurisdiotions both military am non-military. (o) Whn.t wny orimes onn be dealt 

with in one of tmse ways". (2) Under the Chainnanship of Dr de Moor, with 

Professor Goodhart and Professor Lauterpaoht, to investigate the question of the 

Defenoe of Superior Orders. 

rules as to "Extradition". 

(3) Monsieur Vl~itsoh and Dr Benes, to report on the 

A Memoramum was presented by Professor H. Lautorpa.oht on Punisl'U'llont of War 

Crimas (D.3). A Drart Interim Report, framed by Sir Arnold MoNair, wns a.dopted 

at this meeting (D.4). 

Dr de Baor•s Sub-6ommittee. On 24 August, 1942, Dr de Ba.er franed a Note 

whioh was sent to the menbors of his aub-oommittee (W.5) relo.ting to tb3 first part 

of the terms of references a.ssignod to his sub-canmittee (The soope and meaning ot 

the oonoeption of War Crimes, D.2) asking the rpembers to comment tmreon. Material 

has been sent in by Dr de Baer (D.5), Professor Glo.ser (D.6) nnd by Professor Lo.uterpaoh'b 

(D. 7). While the above-xoontioned investigations refer spooially to too first po.rt 

ot the ref'ercnoe nssigned to Dr de Be.er•s Committee, another invostigation has been 

undertaken with the view of obtaining additional information on too subjeot dofinod. 

by (b) ot the terms of reference assigned to Dr de Bner•s Committee, i.e., "Tho extent 

to wbioh the punia~nt of War Crimes oan be achieved by means of a.pplioati.on of' 

national laws, including military law and by means of' no.tionnl jurisdiction both 

military and non-militnry" (D.2). Aooordingly Dr de Baor 1.'rwood n second Note (W.6, 

22 Ootober, 1942) which was distributed to memboro of the Commission, nnd replies 
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were received from: Dr de Baer (D.8), Monsieur Simon (D.9), Professor Lauterpaoht 

(D,10), Dr Benes (D.11), Dr de Moor (D.12), Monsieur Bodson,(D.13), Professor Glaser 

(D.14), Mr Stabell, (D.15), and by Monsieur Stavropoulos (D.15a ) . 

Dr de Moor's Sub-Committee. On 19 August, 1942, Dr de Moor i'ramed a Note 

(W,4, 24 August, 1942) which was sent to the members of the Commission. The repliot 

were received froms Dr de Baer (0.1~) from Monsieur Tschotfen (D.17), Professor 

Goodhart (D.18), Professor Glaser (D.19), Mr Aulie (D.20), Monsieur Bodaon (D.21), 

Dr Benes (D,22), Professor Lauterpaoht (D,23), Monsieur Simon (D.24), Monsieur 

Stavropoulos (D.25) Dr de Moor (D.26), 

Dr !? Les' Report on the Extradition of' War Criminals (F.l) will be found 

immediately after the material subnitted by Dr de Uoor's Sub-Committee. 

The Chairman of the Committee, Sir Arnold MoNair, co-ordinated the whole of 

the material and added a oovering Note (D.27). 

This Report was submitted to a full meeting of the Corrmiission which was held in 

London cm 29 July, 1943. At this meeting the Report was adopted, and it was 

\DUUlimoualy resolved that it should be remitted to the appropriate authority of each 

Gt the Allied Governments. 



.. 

D. 27. 

CONFIDENTIAL1 NOT FOR PUBLICATION 

INTERNATIONAL COM.4ISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENt 

REPORT 

of 

COMMITTEE CONCERNED WITH CRIMES AGAINST INTERNATIONAL PUBLIC ORDER 

1. The Committee oonsists of the tollowing:-

All the members of tho Commission and oortain co-opted members. 

2. Its terms of reference are as follows,-

To investigato and report upon Rules and Procedure relating to 
Punislment of Crimes committed in the Course of am Inoidontal 
to the present War. 

3. This Report oonsists of the following partsa• 

A. Note by the Chairman. 

B. Interim Resolutions adopted by the Committee on 15 July, 1942. 

c. Chairman's Questionnaire of 28 April, 1942 and answers trereto. 

D. .!emorand\ml by Professor H. Lauterpaoht to whioh partioular 
attention is drawn. 

E. Dr de Baer•s Sub-Coll\11\i.ttee, 

(i) Questionnaire of 22 October, 1942 on National Law and 
Jurisdictions and Replies: 

(ii) Que sti onnairo of 24 October, 1942 , on the !.feaning and 
Soopo of War Crimes, eto., and Replies. 

F. Dr do Moor's Sub-Cormnitteea the Defenoo of Superior Orders. 

G. Dr v. Bono s and • Vlaitoha Extradition. 

H. Comments on the Chairman's Note by Dr de Baor, Dr de Moor, 
donsieur Bodson, and Dr Glaser. 



A. NOTE BY THE CHAIRMAN 

(a) Introductory. My colleagues and I have f'o\Dld that sinoe the appointment 

et the Cormd ttee we have becoxoo so immersed in various aspeots of the war effort 

that it has not been possible for us to hold the number of meetings that would be 

required for the purpose of preparL~g and agreeing upon a oomprehensive Report 

upon the whole scope of the matters remitted to us. Our work has., however, led 

to the produotion of certain materials which are, in my humble judgment., not without 

value in the solution of soma of the difficul~ problems surr.>unding what is 

popularly known as the PW'lisr.mimt o"" · ar Cri mes, and it seems to us W0rth while 

to make a seleotion of those maierials and put it at the disposal of those whom it 

may oonoern. I mus·t, however., make it clear that v,a are not oolleotiwly 

responsible for the doouments attached., and thAt I alone am responsible for this 

Note. 

(b) Alternative Bases of Nat:: onal Criminal Jurisdiction. Among the many 

alternative principles upon which different States base their oriminal jurisdiotion 

the prinoipal are the followings 

(i) the locus of the crime, that is., the territorial principles 

(ii) the nationnlity or the criminals 

(iii) injury to tho State: 

(iv) injury to a na.t1onal of the State. 

I wish to attempt en as se ssmont of the extent to which the United Nations oan 

by means of' existing laws ancl jurisdictions deal with the crimes oormni tted against 

them and their nation&.l~ , once they can lay hands upon the criminals. 

(1) The territo:rfol prinC'iplo. All of t he European United Nations and China 

and the United States of America. accept the territorial principle am oan try and 

punish aots oolllllitted on their territory which a.re made criminal by their respeot1ve 

legal systems. Most., if not all, of the aforesaid States include within the 

territorial principle orimes committed or ta.king effect upon their ships, publio or 

private. 

(11) lhe nationality of the ori~. The following oan try al1d pwiish aote 

oommitted abroad by their ovm nat i onals which aro criminal by their respective legal 

ayetems. 
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China (subjeot to unimportant qualifications) 

Czechoslovakia -------
France 

Great Britain 

Greece 

Holle.!l.d -··--·---

,!!?rvro.l 

Poland --

So far as relevant for present purposes, 
only treo.aon, murder, mansla~hter, piracy 
and offences tmder the Treachery Act, 1940. 

Rvseia As regards "socially-dangerous" acts. 

!_~oslavia 

United Sta tea ot Amerioa Extraterritorial treason is made 
punishable by Federal legislation 
and by the law of most of the States. 

(iii) Injury to the State. 
The following oan try and punish crimes oommi. tted 

abroad by f'e1reigners against the security or integrity of the State exercidng 

jurisdictions-

China 

Cz9choslovn!da 

FranoEl --·-
Greece 

Holland 

~-~~ourg 

~rway 

Poland 

YugosJ.~~ 

Great Britain and the Uni tad States of Arnerioa stand almost alone 1n not 

elaiming jurisdiction over foreigners 1n resryeot of aots committed abroad against 

their security or integrity. 



(iv) Injury to Nationals. The following oan try and punish orimes oommitted 

abroad by nationals or foreigners against nationals of the State exeroising jurisdiotion,­

Belgium, when the oriminal is a Belgian national, 

Poland, whether the oriminal is a Polish or a foreign national. 

Groo oo 

In the light of the foregoing sulnma.J"y (in the oomp1lation of whioh I am greatly 

indebted to the very valuable volume of the series entitled Researoh in International 

.!!!, published l.mder the auspioes of the Faoulty of the Harvard Law School and dealing 

(inter alia) with "Jurisdiotion with respect to Crime", also published as a Supplement 

to the American Journal of International Law, vol. 29 (1936), it is submitted that, 

subject to what follows as to the Defenoe of Superior Orders, the vast majority of 

the crimes committed by enemy officials and members of enemy armed forces within 

United Nntions territory a.re within the jurisdiotion of the courts of the United 

Nations - that is to say, are oognizable by existing oourts and under existing law. 

Undoubtedly many atrocious o.ots have been oonmitted by enemy nationals within emn1~r 

terrltory whose ordinnry desoription does not appear in the oriminal terminology of 

States, for instance, removal to oonoentrntion camps, mass deportations, measures of 

racial segregation, forcing the population to talce part in military operations. 

But it is believed that most of these aots involve elements, e.g. murder, inniotion 

•f grievous bodily hann, wrongful imprisonment, robbery with violen«te, theft, eto., 

whioh bring them within the scope of crimes recognized by national laws. Moreover, 

there are other atrocious aots 001111".itted by members of enemy armed forces in 

oonnaotion with the oonduot of hostilities, auoh as maltreatment or murder of 

prisoners of wnr, refusal of quarter, foroing oivilians to talce part in military 

opero.tions, bombing or machine-gunning of oivilio.n populntion for the sole purpose 

of terrorization (as in the case of Rotterdam), whioh Intornationo.l Law authorises 

the oommanders of Unitod Nations forces to punish o.s offenoes o.gninst the laws of war 

"41barever they mo.y be oommi tted . 

(o) The Question of Creating an International Criminal Court 

In these oircumstances , n primllry question onlling for dooision by the Unitod 

Nations is whether they should be content with the punishment of the vast majority 

of criminal aots perpetrated by enemy nationals by r esorting to existing lawa and 

tribunals, or whether for tho sake of a somewhat theoretioal universality they 

should oreate do novo for this an International Criminal Court and an Int rnational 

•• 
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Criminal Code. Conflicting opinions exist upon this question, and I em conscious 

that some of my colleagues for whose learning and opinions I have very great respect, 

do not share my view. 

My personal submission is that there are powerful argunents against attempting 

to oreate an International Criminal Court and an International Criminal Code to be 

administered by it: 

(1) thn-t. it is not practicable, having regard to the pre-occupation of the 

Governments of the United Nations with the proseoutinn of the war and to the 

importance of trial and punishment taking place w1 th the utmost speed after the 

signing of the Armistice and bQfore the conclusion of peaces 

(ii) that such an International Criminal Court would in substance be an 

Inter-United Nations Court and could not be a truly international tribUilfll beoause 

the assent of the enemy Powers to its creation could only be obtained by ooeroion 

and it is almost inconceivable that they could be represented upon it, and beoauao 

it is unlikely that the neutral Povrers would be willing to become parties to its 

creations 

(iii) that the jurisdiction of suoh a Court would be exposed as regards 

some of the offences brought before it to the objection that they a.re being dealt 

w1 th under an !)~Os~ faoto code of law, for without the creation of a oode of law 

serious gaps would be found to exist in the provisions of International Law relating 

to orimes conmi tted in the course of o.nd incidental to the concluot of wn.ra 

(iv) the practical difficulties as to the execution or punishments imposed 

are considerable. 

(I am not deo.l:i.ng with the general question of the establishment of nn 

International Criminal Court as a permonent international institution. Upon that 

problem there exists a oonsidora.ble literature, whioh is referred to in Oppenheim, 

International Lo.r, (6th ed.) vol.ii, P• 459, note 1.) 

Nor does it seem praotionble for the United Nations to delegate the existing 

nationnl jurisdiction of thoir Courts to an Inter-United Nations Tribunal which 

would try ea.oh accused person according to the law of tho United Nation agninst 

which he was alleged to have offendedJ the constitutional objoctions to such a 

oourse apponr to bo insuper nbl e . 
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The diffioulties arising in connection with the Defence of Superior Orders 

are referred to both in the Rep lie s to the Questionnaire issued by Dr de "foor' s 

Sub-Committee and in Professor Lauterpacht's : emorandwn. Here, all that need be 

said is that they are no l ess serious in the case of an international tribunal than 

they are in the case of most national tribunals. If they are to 'ta solved by 

frankly retroactive legislation, that oan be done nationally more easily than it 

can be done internationally. 

(d) War CriJDes. The scope of this expression and the types of crime which 

the United i ations should attempt to punish are discussed in pp.5 - 11 of 

Professor Lauterpaoht's iemorandum. 

(e) Defence of SuJ'?I'ior Orders. I draw attention to the discussion of this 

matter on PP• 39 - 46 of Profe ssor La.uter paoht 1 s fumorandum and to the Replies to 

the Questi onnaire issued by Dr de oor 1 s Sub"Committee. 

(f) Extradition from Jeutral States. This matter is discussed in the Report 

by Dr V. Benes and on PP• 33-38 of Professor Lauterpacht' s ,iemorandum. 

At the e n:i of the Report will be found comments on my Note which have been 

provided by four of my colleagues. 

AR OLD D. .foNAIR. 
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B. Interim Resolutions adopted by the Committee on 15 July, 1942. 

1. Intemational Criminal Court 

While most of us bolieve that the tim is ripe for the establishment of a 

Permanent International Criminal Court, we all hold the provisional vi.ow that a 

wry large percentage of the orimes whioh have been ~d will be committed 

inoidental to and in tho course of the present war (whioh for the present wa shall 

aerely refer to as "war crimes") can be pmrl.shod by moans of the jurisdiction of 

the munioipal oourts of the Allied Powors, both civil and military, 

2. The Armistioe 

We reoomnand thats 

(a) the .Annistioe should conta.in appropriato stipulati oils for tho hancl::.ng 

over tor trial of porsona a.ocuaed of war orimos, or specified or to be spocit:l.ed 

by name or by oa.togories, such as the members of such a unit operating in such a 

dlatrict at suoh a time J and 

(b) the Allied Powers should intimato on the signing of tho Armistioo that, 

in addition to the application of any other measures, they will ref'use to sign a 

Poaoe unloaa and until there has beon substantial performanoo of this stipulation 

contained in the Armistice. 

3. Surrender by Neutral Sta.toe 

We recODlllend that: 

In the near future the Allied Powers should indioate, through the appropriate 

ohannele, to noutral Governmonts tho desirability of exorcising oaro to avoid 

the reooption on their territory of persona likoly to bo ncousod of war crimes, 

particularly in view of tho largo number of crimes now boing ooomi tted. 
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COIFIDENTIAL 
28 April, 1942, 

INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 

OOMMITlEE CONCERNED WITH CRIMES AGAINST INTERNATIONAL PUBLIC. ORDER. 

COMMITTEE UPON RULES AND PROCEDURE RELATING 

TO PUNISHMENT OF CRIMES COMMITTED IN THE COURSE 

OF AND INCIDENTAL TO THE PRESENT WAR. 

-----------------------

QUESTIONNAIRE . 

A. What crimes should the Committee deal with? 

(i) Crimes oommitted by members of Enemy Forces: 

(11) 

(111) 

(a) upon the persons of members of Allied Forces anywhere: 

(b) upon the persons of Civilians in Allied Countri es or elsewhere, 

(o) in relation to Allied State Property: 

(d) in relation to the Private Proporty of members of Allied Forces 
or of Allied Civilians : 

(e) at sea: 

(f) from the ai r: 

Crimes committed by Enemr Police or other civilian authorities of the 
kinds (a) (b) (c) and (d) above -mentioned. 

Crimes com..m.tted by non-en~my nati onals suoh as the nationals of 
countrie s occupied by t he enemy who have supported the enemy. 

Will members of the Committee pl ease add to or 

amend thi s classification? 

B. Shall we limit our enquiry t o acts dono since the invasion of Poland 17 
Gormnny in August 1939, or shall we go further bnok? If so, how far baok? 

Upon what basis can jurisdi ction over pre-war orimes be founded except that 

of the Sta t e upon whose t erri t ory or against whose integrity the crime we.a 

commi t t ed ? 
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c. What system of law should be adopted in the ease of each of the categories 

of orime above-mentioned? 

D. 

To whioh classes of crime would the following systems of law be most 

appropriate? 

(i) the militnry law of the Allied State to whioh the viotim ~r the 

property belongs, 

(ii) the ordinary criminal law of that Allied State, 

(iii) the provisiona ~f the Regulations concerned with the lnws and 

customs of war annexed to Hague Convention IV ("Hague Regula ti. ona•) 

and other international instruments suoh as the Gas Protocol of 

1925, the Geneva Conventions of 19~9 concerning sick and wounded 

and prisoners of wo.r• the London Protocol of 1926 relating to 

operations by submarines. 

And (iv) what system of law should apply where the victims belong to two or 

more Allied States, , 

C being determined, what should be the tribunals and the procedure? 

There appear to be tvro m.ys of dealing with this matter: 

(i) to resort t~ existing tribunals so far as they have jurisdiction; 

for instance , would the ordinary military courts and the ordinary 

municipal crimfoal courts of the Allied Powers have adequate 

jurisdiction to deal with the majority of crimes c~mmitted by 

enemy persons and their adherents? 

(ii) 

Is it dosirnble +.o create a .special oourt to deal with the 

residue of crimes over which the above-mentioned courts would not 

have jurisdiction? 

to create ad h~c an international criminal court to deal with all 

crimes except those committed by Allied nationals who are quislings• 

traitor s , et c . , 

•• 
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It an international oriminal oourt is to be created, ought the judges to 

oonaist of : 

(i) Allied nationals only 

(ii) Allied and neutral nationals 

(iii) Allied, neutral and enemy nationals? 

(iv) Is there any prospect of suoh a court being constituted within 

a reasonable time after the cessation of hostilities? 

(v) Is there any prospect of neutral Governments allowing their 

nationals to aot as judges? 

F. What do you think of inviting neutral nationals to attend Allied oourta aa 

ebservers - Officers of the Navy, Army and Air Forces in the case of military 

courts and Judges in the oase of civilian oourts? 

(There is an analogy for this in the oase of Turkish Courts for a 
limited period after the abolition of the Consular Courts by the Treaty 
•f Lausanne in 1924). 

O, What State or authority should conduct the prosecution and produce the 

evidence? 

B. What State or authority should be responsible for custody of the accused 

pending trial, and punishment of those convicted ? 

I. Should the Allied Powers be urged to stipulate in the Annistice terms for 

,he handing over of alleged criminals? 

J •. What steps can an~o·1ld be taken to procure the extradition of persons 

acoused who may have found r e fuge in neutral countrie s? 

Ought we to r ecommend the Allied Governments to warn neutral countries 

to take care not to admi t any per s ons suspected of having committed any 

offence s arising out of and inci dental t.o the war, and w-exp~l tho.se wll• 

enter unlawfully. 



- 4 -

K. What h your opinion ot the following def'enoeas­

(i) defenoe of superior orders, 

(ii) immunity of the Head of a State and of' other State of'f'ioials. 

L. Would it be useful if' the Committee prepared a atatement of the righta and 

duties of a military occupant in regard to the civilian inhabitants, showing 

the extent to vrhioh their obedience to his laws oo.n be demanded? 

M. Do you agree that we should oonfine our examination to criminal aots tor 

whioh responsibility oan be fixed upon individuals and not attempt to deal 

with illegal acts by States, suoh as the waging of' aggressive war in breaoh 

ot treaty? 

N. Whioh Governments have already published during the prese11t war documents 

re1ating to orimes oommi tted by the enemy? 
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COMMITTEE CONCER':IED WITH CR:.1,ES AGAf. NST IN'IERNATIONAL PUBLIC ORDER 

COMMITTEE UPON RULES AND PROCEDURE RELATING 

TO PUNISHMENT OF CRIMES COMMITTED IN THE COURSE 

OF .AND Th"CIDDJTAL TO THE PRESENT WAR. 

Answers to Questionnaire of 28 April, 1942. 

A. 

I doubt whethe~ a olassifioation suoh as is attempted 1a . 

praotioal, at least at the outset. To start with I should rather 

favour a general and inclusive desoription, suoh as "All Crimes 

or offenoes oommitted in oonneotion with or under the shield of 

war operations or of the oocupation of foreign territory, by members 

of enemy foroes or enemy police, or by enemy off'ioials or enemy 

nationals, wh~ch t he existing recognised laws of war or oooupation 

do not juatify1' . 

The sugges·o.i -io6cri tion exoludes orimes oonmitted by non-

enemy :nntionels. E".oh country has the neoessary means in hand to 

deal with 1 J..;s o".-n .. atl oua ls ~ In the oourse of disoussions, 

divi si<':J.6 1:.md :i istinction w.:.11 inovitably be suggested. They should 

in my opinion be taken note of, with a view to later determining not 

what Crimes our Comm:i.ttoe should deal with, but what orimes are 

punishable under this or that 1o.w. 
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(i) The Committee s~ould deal with war-crimes of members of 

Enemv Forces against the persons of Allied Forces commitfud either 

on the territory of tho occupied states or on tho territory of the 

Axis (o.). 

In regard to the fact that war hns ceased to be a conflict of 

armies - as it wn.s in the past - but has beoome through its total 

conception a conflict of o.11 inhabitants of ono state against all 

those of nnotr.er stn te vory numerous crimes are being committed also 

against the Civilians in the Allied countries. Most of these orimes 

are ordinary crimes liable to punishment in o.ccordance with the 

criminal law of the pa.rticuJ.ar countries nnd only a comparo.tively 

small number of crimes can be considered solely in the light of the 

Hague Conventions. On the other hand the number of acts in respeot 

of Civilians which must be considered as not in acoordo.nco with the 

civilized conduct of wnrfare r..a.s tremondously inoreased. Therefore 

it vtill be neoessnry to a.no.lyso all forms of criminal nets against 

the civilian population committed either on the territory of the 

occupied state (for instance denationnlist:ttion, concentro.tion oamps 

eto) or on the to~ritory of the Enemy (deportations, forced labour 

etc.) (b) 

Talcing int o account the serious encroo.chmonts upon the eoonomio 

life cf the occupied oot.·ntries such as mass confiscation of state 

and private p~operty, confiscction of all Jewish property - all in 

flagrnnt contra.diction with the regulations of the Ho.gue Convention -

it will a.ls:> be necessary t ::i deal with crimes in relation to Allied 

state and private p~operty (c,d,). 

It will also be necessary to dea.l with crimes committed at 

sea arrl from tho a i~J a.s far as tho latter are concerned it will 

be necessary to supplement tho present regulations which from the 

modern point of vievr o.re very incomplete and inadequate (e ,r,). 

(ii) It vtill be necesso.ry to deal with crimes cormnitted also 

by Enemy Police or otrer civil nuthoritios ( such na Emmy uniformed 

oivil forma t. ions, for 1n3t anco the Germon S.A., tho Gestapo., etc.) 
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(i) The Committee s~ould deal with war-crimes of members of 

Enemy Forces against the persons of Allied Forces commit-red either 

on the territory of tho occupied states or on tho territory of the 

Axis (o.). 

In regard to the fact that war ho.s ceo.sed to be a oonfliot of 

armies - as it was in the past• but has become through its total 

oonception a conflict of o.11 inhabito.nts of ono state age.inst all 

those of o.notr.er sta ta very numerous crimes are being oommi tted al so 

against the Civilians in tho Allied countries. Most of these orimes 

are ordinary crimes liable to punishment in acoordance with the 

criminal law of the particuJ.ar countries o.nd only a comparo.tively 

small number of crimes can be considered solely in the light of the 

Hague Conventions. On the other hand the number of nets in respect 

of Civilians whioh must be considered as not in acoordo.noe with the 

civilized conduct of wo.rfaro has tremondously increased. Therefore 

it vtill be necesso.ry to annlyso all forms of criminnl nets against 

the civilian population committed either on the territory of the 

occupied state (for instance denationalisation, concentration oflnps 

etc) or on the territory of the Enemy (deportations, forced labour 

etc.) (b) 

Taking int o account the serio~s encroo.chmonts upon the economic 

life cf t he oc cupfod ooi•ntries such as mass confiscation of state 

and pri vate p~operty, oonfiscction of all Jewish property - all in 

flagrant contr a.di ct ion with the regulations of the Hague Convention • 

it will a ls :> be ne cosso.r y t o deal with crimes in r elation to Allied 

state and private pl'operty ( c ,d,). 

It will a lso bo necessary to deal with crimes oomrni tted at 

sea am from tho ni~J as far aa the latter nre concerned it will 

be n0cesso.ry to supplement t ho present regulations which from the 

modern point of view are ver y incomplote and inadequate (e ,f,). 

( i ) It will be necesso.ry to deal with crimes committed also 

by Enemy Police 01:· otho r ci vil o.uthori t ios ( uoh o.s Emmy uniformed 

oivil forma t i ons, for i na t cmoo tho Ger mon S. A., tho Ges tapo., eto.) 

• 



(iii) One of the most important oonditions oft~ success ot 

any attempt to punish war oriminals will be the greatest -possible 

limitation of the scope of international oriminal jurisdiction. 

For this reason - not to speak of other reas~ns of fundamental 

importance - one cannot recommend that crimas committed by non­

enemy nationals should be the theme for the deliberations of the 

Committee. The question of the so-on lled Quislings - national 

traitors - oannot be put into connection with the questi. on of the 

punishment of war criminals. Even :.f a very cor.siderable limitation 

of State sovereignty were attained after this war (it can be expeoted 

that it will be limited firot of all to economic questions, to a 

lesser degree to political and military ones), it can hardly be 

expected that any state would - in the realm of criminal law - give 

up its right to jurisdiotion over its own citizens for crimes 

oommi tted against their own legal government am their duties of 

loyal oi tizens .. 

Suoh procedure could not be justified from the material point 

of view either. The punishment of Quislings will be a question of 

a pw-ely domestic character and international justice - if it were 

altogether possible - -would hardly corr6spond to ~r3s~ut needs whioh 

in various states occupied by the enemy will be entirely different. 

But it may appear nocossary - and this can be embodied in an 

international agreement - to conolude a special agre0ment of all 

Allied States concerning the extradi·,,ion of Quislings whioh would 

enter into force along with the signing of the Anniotioe . Needless 

to say, a speedy solution of this problem will be necessary in the 

interest of the pn.cifioation of Europe. The protection and the 

sheltering of those who in the course of the war oolla.borated with 

the enemy of their legal Government would be - as a means ot power 

politioe - ~ source of \llll"est and new wars. 

• 
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Nous proposons de ~pondre affinnativement aux questions sous A. 

(i) - a - f - et A.(ii) 

Quant d. la question A. (iii), il nous ,.13mblerai t utile, en 

etfet, que lee orimes vis&e sous oe point fiseent 11objet d 1une 

sanction uniforme dane tous lea pays allies. Chaque nation alli&e 

devrait oependant conserver le droit et assumer le devoir de juger 

see propres nationaux. Chaque nation alliee obtiendrait de tous 

lea autres alli&s, sur sa simple demnnde, 11extradition de ses 

reaeortissants acous&a d'avoir commia les orimes vises sous A.(iii). 

Nous sugg&rons d 1ajouter un nouvoau paragraphe (iv) au titre 

A., qui sere.it ainsi libelle. - "Crimea committed by enemy authorities 

upon the persons of Civilians or of members ot the Allied Forces, on 

account of their religion or so-oalled raoial origin." 

Les Allemande ont, en effet, 11 habitude de justifier d 1avanoe 

les orimas qu•ils se proposent de oonn:nettre, par la proclamation 

d 1une "loi" les autorisant a aooomplir oertains aotes. 

Bien que lea oonver.'tions de La Haye interdieent, d'une fa9on 

generals, a l'autorite oooupante, d 1 imposer aux pays temporairement 

oooup,, la l&gislation du vainqueur, les Allemandes ont introduit 

partout, soit direotement, soit p~r l e truohement de pretendus 

gouvernaments 11 leur solde la l&gislation dite 11 rao1ale 11 dont 

l'applioation les a conduits i oommettre des orimee partiouli~rement 

odieux oontre les ressortissnnts alli6s ds religion juive ou dont 

lee ascendants jusqu1au troisicme degr6 adh6raient a ootte religion. 

Sous 1 1empire de oette "legislation", los Juifs, perdent leur 

nationalit~ et las droits et privil~ges qui en r&sultent. Ile 

sont traneform&s en apatrides d'une nouvelle aspeoe. et lea Allemande 

s'arrogent le droit de las persaouter d'une maniero partiouli~rmnrmt 

brutale. 

Il oonvient non seulement do punir lee crime s oornrnis sous le 

pr&tex~ de oatte p~tendue 16gislation, maia encore de fl~trir le 

proo&d~ qui consist e ~ l~galiser d'avanoe l'aot oriminel qu'on 

s•apprete a perp~trer par la proclOJllll.ti on d 'une loi ~diot~e a ' oet 

effet. Co but nous sembl e pouvoir e~re uttoint pnr l ' adjonotion A 

la listo du Professeur MoNair de l n o::.auso propoa~o plus haut. 

• 
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The Committee ehould deal only with the- orlmes mentioned in 

paragraphs (1) and (II). Crimes or paragraph (III) might perhaps 

'be left to the disoretion or eaoh oountry oonoerned. 

I qui ta agree with those mentioned under i) and 2). The ae 

oome all under our subjeot. 

With those mentioned under S), howeV&r, the problem is 

4itferentJ the national (non enemy) oriminal s, Quislings and 

traitors, will have to be punished, in prinoiple, bJ their national 

judges. 

National 

A a. It seems advisable to maka here already at the outset 

some other general remarks 'flhioh lave also a bearing on the following 

points, 

In my opinion non-enemy :nationals to whom in the Norwegian 

way must be reokoned Quislings ani all non-enemy military and oivil 

persons, who by any means, overtly or in a oonoealad way, gave 

eoonomioal, intelleotual or other assistanoe to the enemy, as well as 

enemy-nationals who oonmitted orimes or were made prisoner on the 

own territory of an Allied State (also here military as well as oivil 

persona) will have to be brought for trial before the national judges 

of that territory. Military persons in general before tm ordinary 

Courts Martial, and oivilie.ns, and military persons in more diff'ioult 

oases, aooording to the direotion of' the Publio Prosecutor, before 

a mixed oivilian-military Court of that oountry, whioh will mve 

the same oompetenoy as a Court Martial but with more juridioal 

aohooling and experience, ani without appeal. Thie giwe 'bhe 

advantage of' a quiok am speedy haaringJ but at the same time the 

oerte.inty of the oonsoientiousnees and justioe requirod and of the 

maintenance ot tho highest prinoiplos . .of a · -fair juried.iotion. 
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Internati onrJ. 

A b. There remain to be tried ir:rternationa~.'.!.ys 

le enemy civi~ian 9.12d ~11 tary persons who oonmi tted orimes on 

more than one national territoryJ 

2. enemy oiv.Uian am military persons who have to be extradited. 

As to the more normal and less oomplioated crimes or suoh 

military persona I suggest that mixed, i.e. intar-allied oourts 

martial be oampetent, judging eaoh case on the base of the law ot 

the oountry where eaoh respective crime ilas been oomm.1. tted. As to 

the more oomplioated _or:imes of suoh military i,ersons, and the orime1 

ot civilians, an Interallied High Court of Justioe (at the same 

time for military and oivilian oases) will have to be oompetent. 

The Publio Proseoutor of that Court may judge whioh oases against 

military persons he wants to bring before that Court, and the oom­

petenoe of his Court will prevail on that of all other Courts. 

This Court 'Will have to be oomposed of Allied Judf!P s, and have a 

great many Chanbers (Departments) with Vioe-Prosidents, having a 

ocmplete command of the language of the oountry ~f the criminals 

who are being brought before him. 

UJDIIBOURO The CODllli ttee should deal withs 

1. Crimes oommitted by members of &nemy Fo::-cess 

(a) upon the percons of members of A~lisd F~roes anywhere, 

(b) upon the persons of Civilians ,_n Allied Countries or 
elsewhere: 

(o) in relation to Allied S'tnte Property: 

(d) in relation to the Private Property nf members of' Allied 
Foroes or of Allied Civilians, 

(e) at seas 

(f) trom the airs 

11. Crimea oommi tted by Enomy Polioe and other oi vilian authorl tiee 
or individual enemy_ oiv·i .ians in the casea a-d, above mentioned. 
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(1) (a) Yes. 

(b) It is suggested that the Committ66 should deal w1 th 

orimes oommi tted by members of enemy forces upon the persons ot 

civilians wherever they are coomdtted, except when committed 1na14e 

enemy territory upon the persons of enemy subjeota. 

(o) Yes. 

(d) Crimea in relation to Private Property, exoept when th11 

~longs to enemy subjects. 

(e) Yes. 

(t) Yes. 

(ii) Yes 

(iii) It 1a suggested that the Committee should disouaa these oaaes, 

but it may be found expedient to have them treated in a speoial way. 

It is submitted that it might be desirable also to disousa the 

prooedure to be adopted in oases of orimes committed by members ot 

the Allied Forces. 

The Committee should deal ·v,i th all the crimes enumerated i, 

ii, ard iii, since all of them in fact tall into •he oategory of 

or1Jnss which oonoern our Committee. 

Ad.l.In my opinion the Committee should deal with the t~llowing 

war crimes. 

As proposed in the questionnaire . 

Ad.b. Upon the civilian pers ons of Allied nationality anyvnere. 

Ad. c. As proposed in the questionnaire. 

Ad.d. In relation to the prhate property of members of the All18' 

toroes and .Allied civilians. 

Ad.e. As proposed in the Questionnaire . 

Ad. t. As proposed in the que s ti onnai re • 

Ad.11.Crimes oormd tted both by the enemy polico am other ch1.Uan 

aullhori ties. 

Ad.111. In my opinion auoh trla.l ahoul.crbe. lert to the exoluahe 

oompetanoy of the re spective count ri s . 

• 



BBlLGIUM 

- 8 - . 

B 

(1) Teohnioally war opeI'ati~ns began with the invasion of Poland. 

It would however seem injust not to reoognize that, apart from the 

teohnioal stamp, the German invasion and oooupation of Toheoo­

sl~akia in exoess of the terms agreed upon was analogous to ·a war 

operation and enemy oooupation. There would I think be narrowness 

am injustioe in exoluding them on prinoiple. 

(2) Ia that not enough? 

(See Memorandum already ciroalated) 

We must start from the ar:.sumptl on that 1 t is neoessary to 

limit as far as possible the scope of international jurisdiotlon. 

Cases that oan be prosecuted by domestio courts end acoording to 

domestic law should be exolooed. Thus it oe.n be assumed that the 

most important basis for jurisdioti on over pre-war orimes is the 

oriminal law or the country conoerned. 

As far as crimes which do not oome under the national 

jurisdiotion are o,-,noerned we must reali"ee that the Hague convention • 

being only a codification of customary law - ie very incomplete from 

the point of view .f cri 'l'.i.nal law. Strioto iure . it cannot be 

considered as a basis for t he puni shment of war criminals which 

would exclude objeotione based on the r.rinoiple "nullum orimem · 

sine lege". Consaque nt:·.y it ts obvious that it will be necessary 

to accept retro-active provis1 uns of a oriminal character. On 

the other harxl the basis for the prosecution of war criminals and the 

punishment of war orimes must be broader. Thia, in my opinion, 

again will have to be founded on i nternational customary law and 11' 

will be the duty of the Comui ttee to contribute by its work to a 

new oodifioation of theee prinoiplee which at present are recognized 

by all tho civilized· ste:tes of the world. To a ccept the Hague 

Conwntion as the sole ba si s f or t he p\D'rl.shment of war orl.DJes -would 
' 4 

•• 
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be a. very inct·mplete attempt at the solution of a problem whioh 

must be dealt \It. t l more thoroughly e.m w1. th a oertain am omit of 

vision aE: to +,ae 1'uture developmnt of in·ternatione.l law. 

A n~tr~ avie l'enquete de la Commission ne devrait pas ae 

borner aux orimes oommis depuis 111nvas1on de la Pologne, maia 

ses investigati~n? devraient oommenoer a partir de 11oooupation 

de l 'Aut:-·iche ou au moins de la Toh6oo-Slova.qu1e. 

Il serait souh.aitable, a notre avia, que le Comniasion 

adopt:ii:t: :: e pr::nciiJe que le Rei oh ae trouve virtuellement en guerre 

oon~re le monae o~vilise depuis l'avenement du national-sooialiame. 

Les Allerr..an1s oux-memes ont d'ailleurs defini la situation 

oons~outive d. oet evenement oomme la periode de la "guerre blanohe•. 

Il semble au Jurplus confirm& par 11experienoe reoente que l'emploi 

etteci.;if de la v:lolenoe n1est pas une oondit:ton essentielle pour 

qu: il y ai t II guerre" au sens donne 8. 08 mot par la li tterature et 

la pratique allemande. Les armes ne sont, selon oetto conoeption, 

que le dernier moyen utilise, lorsque les autres - terreur, 

propaganda, menaces, etc. - ne produisent pas l'effet souhai~. 

Ainsi l'cooup~~ion de liAut~iohe, du pays sudete, de la ToMoo­

Slovaquie, de l'Albanie, de M~mel, eto, sont de vdritables aotea 

de quer:-P , let•· b-..rt Jvident etant, de permettre aux arm&es 

allemr.ndes :le par ;;ir a l'assaut des positions prinoipales alli&ea 

d'un gl~0is avan~A leur assurant une position stategique favorable. 

Que 16s Alli 's aient sanotionne au m~ins tacitement et un 

apparence une par.•:.;ie de ces aotes ne ohange rien El oet etat de 
• 

oh~sea, oar n·0t;a~t ~as prepares pour la guerre par les armes, 

ils etalont ju.~-ti i'iea a surseoir temporairement a l 1emoution -~e 

leur devoir, reaul tant du droit des gens n~uveau etabli depuis 1918, 

et qui consiste a s'opposer a toute modification violente du statu 

quo et le cas echrant a. l e .·l'tablir. 

Consideree snus oet angle , l 'ocoupation de l'Autriohe, de la 

Toheoo-S l.cvaquie oto, d .!.t etro envisa.~e oomme l'oocu?Qtion 
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temporaire d'un pays en guerre par lea foroes ennemies. Lea aotes 

oommis par la puiseanoe oooupante et par sea ressortissants devront 

dono etre jug~s selon les oonvent:1.ons internationales relatives a 
l'etat de guerre et, le oaa &oh&ant, salon les ragles nouvelles 

adoptees par lee Alli~s. 

La repression des orimes oon::nia avant le d&but de la guerre 

par les arraes se justifie par la d&finition de la "guerre blanohe" 

indiquee plus haut. Les Alli,, ne pourront oependant pas juger 

les orimes oommis par las autoritda allemande& sur le territoire 

allemand, sauf' si la viotime est un ressortisaant allie ou neutre. 

The inquiry of the Committee should be limited to aots 

oormd tted einoo the invasion et Poland. It ?«>uld be extremely 

difficult to apply any international or inter-allied jurisdiotion 

to earlier aots. 

We have tog~ ba.ok in eaoh oaee to the invasion or Austria. 

It may even be better to go still turther baok. 

Jurisdiotion then 1n eaoh oase oan be based on the pre-war-law 

of' the State on the territory or against the integrity of' whioh the 

orime has been oormni tted. 

The enquiry should be lWted to aots done Binoe Munioh 

(Sept,38). Jurisdiotion oan ba based on the Hague and other 

international regulations and on C&eohoslovakian law for every­

thing whioh happened from Mimioh till the aggression on Poland. 

It is suggested that the enquiry should be limited to aots 

oommitted since the invasion or Poland by Germany in August, 1939. 

The Norwegian authorities are oonaidering a plan whereby most war 

orimos vril l have to be dealt with by the national oourts ot 'the 

oountry whore the crimes ..-ere oonmitted or whose nationals were 

viotimB of the ori ea. Under this soheme only exoeptional oases 

would hav to be oommi tted for trinl by 1nterna ti onal courts . 
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It follows that it should not or neoessity make a great deal of 

differenoe to the Czechs if the soope of the enquiry is limited 

as suggested. They would alway, be able tc, try orimes, oommitted 

prior to the outbreak of war, in their own national courts, where 

also tha majority or the orimea oOJlllli tted after that date wt>uld 

haw to be tried. 

Furthermore, it seems natural to limit the soope of the enquiry 

to war ori me a and this term oannot, in its teohnioal sense, easily 

be construed as al so oovoring orimes oonmi tted prior 1x> the out­

break of hostilities. 

I would suggest the following point of' view. 

Considering that Hitler has provoked the outbreak of' the war, and 

that this war was oarefully prepared in Germany sinoe he took over 

power, and that therefore from the very beginning Hitler's intentioa 

was to invade and conquer other States, and his whole polioy was 

aimed at this, -- it seerna right to start the enquiry from the 

time Hitler took over the leadership ot Germany, i.e. from 1933. 

In my opinion the enquiries ot the Committee should start 

w1 th the oooupation ot Czeohslovakia, as I consider that in 'this 

oaso as well, the relevant faots are of suoh a nature that as here 

also the same rule should be taken as in the oase of' other oooupied 

oountrios. 

, 
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C 

Thia is one or the moat important and oomplioated quest1.on1 

o~-- Conur.1 ttee will have to enquire into. Thero is no hope of 

e.r.aweri:c,.g it aatisfaotorily in a reply to a questionnaire to be 

re t urneci within a fortnight I s time. 

As provisional short answers to the questionnaire I think 

1°) tr:n·t; the military law of the Allied States oould only, by ita 

nat-t.U"e, be of very limited application indeed to non-national.a. 

One mI:;.y, however, draw attention to Art.13, 14 and 16 of the 

Belgian Statute ot June 15th, 1899 oomprising Ti tlel of the Code 

of Military Penal ~rooedure. 

2°) that moat of the ordinary oriminal law ot the Allied Ste.tea 

within the t erritory of whioh ottenoes haw been oOD111itted oould 

be a pplied whenever the aots inorlminated are not oovered by the 

le.we or war, irroapeotivo ot whether the authors are soldiers, 

ciffioie.ls or oi vilians, There may be murder, mane laughter, robbery, 

thett, rape, eto ••• eto ••• oomnitted by soldiers, polioe or other 

oi'fi o.:.ala, or oivilians, whenever a) the elements ot these orlmes 

)r of f enoen aro present and b) no justitioation is given by the 

existu~g laws of war or of oooupation. 

Meu,ber o::' armed toroes, insote.r aa they aot in exoeas or in 

vie 13::;i ~n o:f' the l aws of war, am authorities inaofe.r as they aot 

in ~x~e ~s er i n violation of the international rules of oooupatio 

bellica , might thus bo visited as ordinary offenders aooording to 

the 1n .s i n for ,, o 1n the territory "!here the of'f'enoe is oommitted. 

3°) ·:;!:..at a n,;mbor of offences may be deduced from the provisions 

of ! ~~c~~~tlonr l o)nventions, but they ~atly are not described 

with ruiy pr ecision as individual ofi'enoes or are not made pWliahable 

by t he said oonvontione. It might be an important part of the 

task tc be ns sumod by this Committee to work out the data of 

in .. .;e rru.\ tioru:tl oonventions and oustoms into a body of desoriptive 

int er national ponal l aw, ond to aoo how i'ar ordi nary pennl laws 

" 
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could then supply the laok ot penal sanotion and how tar it would 

be necessary to resort to new legislation or oonventions to that 

effeot. The principles ot non-retroaotivity and of nulla poena 

sine lege will have to be taken into account ,n ·bhis respeot. 

I should like to suggest as a praotioal method that expert 

members of our Committee who are not already overburdened with 

official work should be entrusted with the reparation ot 

preliminary memoranda to serve as basis tor discussions on the 

following s ubjeote 1 

1) to what off'enoee, (described under A) and \mder what oonditt. ona 

oan the military lo.we of the Allied States be applied? N.B. Thia -
enquiry would in faot be one ot oomparative law. 

2) tv vtha t offences ( deaori bed umer A) and under what oond i tiona 

can the ordinary criminal law of the Allied States be applied? 

3) what off'enoee oan be deduo:td from existing international law, 

as it is recognised by the Allied S'bltes and the enemy Stat.es? 

Is there any provision for their punishmentt What provision 

oould be made for their punisbnsnt? 

(iv) Depends on the oase. 

CZECHOSLOVAKIA (1.11.) In 09.see subjected to mQ.nioipal jurisdiction munioipo.l 

law will determine whether military or ordinary criminal law will 

be adopted. According to Czeohoslovak law the Military Code can 

be qpplie1 only to members of the Czoohoslovak ~ or suoh persons 

as are undor its proteoti on, such as f'or instance prisoners or war 

(§128 of che law for the Dotence or tm Sta.u,). Only by a special 

not ~f tho Governmont oun certain crimes of civilians come under 

the jurisdiotion of' military courts. Thus, it can bo assumed 

that in mo::i t onses ordinary criminal. law will be applied. Talc1ng 

into 000W1t tho experionoe or tho last poaoe settlement it will 

be nocessnry f;)r ru. 1 Allied Governmmts to find a oommon attitude 

to thi ~ problom. 
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(iii) Thore is no doubt that the Hague Convention IV and other 

international instruments auoh as the Oas Protoool of 1926 eto. 

will have to be the basis for the prosecution of those crimes whioh 

will be subjeoted to interna-t;ional jurisdiotion. As it was pointed 

out, however, it will be neoessary to supplement tha provisions ot 

the Hague Convention by sanotions end provisions oonoorning 

prooedura. 

(iv) Where the victims belong to two or more Alliod states 

provisions ot the newly oreated international criminal law will be 

applied. 

Il ost vraisemblable que lea orimes dont la Commission 6tudie 

la r&pression ont 6~ d~finis, soit par une des oonventlons inter­

nationales oonolues avant et depuis 1914/18, et dont l'Allemagne 

rut oo-signataire, soit par les prinoipes r~gissant le droit pdnal 

do tous las pays oivilis~s. -

11 nous semble souhaitable de pendre oes toxtes et oes 

prinoipes ooD!ll.o point de d~part pour la oodifioati.on d'un droit 

pdno.1 international, applicable aux crimes de guerre. 11 s 'agirai t 

d'interproter oes textos et prinoipes, et, le cas ~oh~ant d'~largir 

leur P?rt~e par voie d'interpr~tation a la lumiere do l'exp~rionoo 

de la guerro totale. 

Au point de vue juridique ce proc~do semble oorreot. I1 no 

viole pas le prinoipe de la non r~troaotiviM des lois pdnales, 

oar le nouvoau code sere.it bas~ sur des toxtes existants et des 

principes universelloment admie, memo en Allemagne avant, et on 
. . 

grande partio momo apres 11avenoment de l'hitl&risme. Il permet 

d'autro pnrt de donner aux juges des indications pr~oises sur lee 

faits constitutifs des infraotionsJ il faoilite l'uni~ de 

jurisprudenoo te.nt au point de vuo d l'inorimination qu 1au point 

de vue do l n ine . 

Co proc cS nc conf~rorait pas a l'aotion des alli<Ss le 

cnrac r o odi we qui a' attnoho nux not es unilaMraux, surtout loreque 
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l'autorite dont i i a emanent ast a l a fois juge et partie. Si la 

solution que nous precon~sons etait adopt~e , les questions posies 

sous (i) - (iii) ne n~ces siteraient pas une reponse spdcifique. 

Tousles crimes vi.s 6s par le questionnaire seraient, en effet, 

classes par le co de international. 

Dans le oas oontraire, il nous senblerait opportun d1 &tabllr 

la olassifioation suivante1 

a) Le oode de justice militaire de l'Etat alli&, duquel relave 

l a vici: :5 me OU l e s biens detruits ou endommag&s, serait 

appliqu<S da ns l es cas prevus sous A. (i) a - r. 
b) Le droit oomrnun serait appliqu~ pour les crimes de droit 

commun c~rronis par l'ennomi. 

o) Le code de justice militaire serait appliqu& pour los 

crimes prevus sous A. (ii), sauf s 1 il s'agit de orimes de 

droit oommun. 

d) Les conventions internationales enuroor~es sous c. 

c.(iv). 

(iii) seraient appliqu~es la ou il ya violation de oes 

conventicns, sauf si le orlme tombe sous le coup du oode 

de justice milituire du pays de la viotime. 

ce derr~ er dovra i t etre appliqu&. 

Dana oe oas 

Au nas ou l a victime de l'infraction a plusieurs 

nationali~os , l a l 0i de l ' Etat ~dictant la peine la plus l&gare 

devrait etr e a~pl i ~ue. 

The mili tary and/or t he ordinary orl.minal law or the Allied 

State to vhl o~ the vi tJtim or the property ~longs should be 

adopted in eaoh of the categories according to the oase or to the 

desires of ea.oh Al lied State. 

A spocial peI.11 oode, to be drafted, should apply 1n oaaea 

where tho victi ms bolong to two or more Allied Sta.tea or where tha 

orime is not envis ged by t he lex locu deliotus. This Code s houl.4 

not only supplement the I n-oo rnationa.l Agreom nts suoh as the Hague 

Regulations ot c . , •vh.or o t ho so a.re deficient. but .al..so provide for 

any wnr orimo. 
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Hy e,cposition sub A a) helps to answer these questions. 

To non-enemy-ng,tionals belonging to a oertain allied Siate, am to 

enemy military or civilian persons ma.de prisoner on the torritory 

of that state the laws, I, II and III apply acoording to the rulings 

of that State. 

Ad IT a speoial regulation will be neoessary on the bade of 

what has been said about it sub A-a. A solution aight form the 

hearing before a mixed al lied Court Martial or an international 

Court aooording to the laws of the State where er against whioh the 

crimes inflicted with the heaviest pWliahment, would have been 

oommitted. 

i. Crimes committed by members of Emmy forces (a-f) 

The provi si ona of the regulations oonoerned with the laws am 
oustoms of war annexed to the Hague Convention IT ("Hague Regulattona•) 

and the other international instruments suoh o.a the Gas Protoool of 

1925, the Geneva C''lnventions of 1929 oonoerning sick and wounded and 

prisoners of war, ·che Lorxlon Protocol of 1926 relating to operation, 

by submarines etc. have to be oonsidered only as laying down general . 

principles of the signntory powers which thus drew up unmistakably 

the broad lines of the then lawful warfare and the oases enumerated 

by them are only instances and do in no way eliminate other more or 

less s1milnr ~uoeo, vm.ich oocurod subsequently and which had they been 

known would fi gure evidently in the enunoiative en\1111:8ratt.c,n. 

The pe~aH i E> ~ d' t:le military law of the allied nation ooncerned 

have to oo applied. If no military law exists or does not provide 

a penalty f~r the crime, the ordinary penal law shall be applied. 

ii. Crimes committed by Enemy Police and other civilian authoritiee 

or individual enemy civilians in the oases a-d above mentioned, 

shall be dealt with according to ordinary criminal law of the Allied 

State on whoso territ"ry the crime has been ocmni tted a.Dd by the 

German penal law, existing on January tho 1st 1933, if the orime 

has beon oonu:ni i;tad 1n Germany. 
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iii. If the victims bel cng +,o two or more all !ad ata te s the "Ps.rquet 

International" shall hand the case ever to the nati.on on whose 

territory the most importa~c orime has beon cum~ttcd and shall 

join the othar oases, to be taken into account at the same trial. 

If the crimes have all been ccr,mi tteu in Germany the 

Inter:cational Court shall try the case a11d apply German law as it 

was in force on the 1st of Ja,nu,;l•y :i.933. 

(i) Various crimes committed i:::i the theatre of war, suoh as 

oruelty to prisoners of war~ sick end wot!aced, bombing of hospitals 

and hospital ships, loo~ing, \vilful destruction, without neo&ssity, 

of private or public property such as bombing of open towns, _abuse 

of the flag of truce, abuse of the Geneva cross or similar signs, 

use of poison gas or other methods of we.rfare forbidden by 

international agreement, the murder of soldiers who have surrendered 

and are unable to defe!ld themselves. 

According to Nonregian law, even when such crimes have been 

oommi tted by civilians, so lo:::ig as they ha. ve been oommi tted in 

the theatre of wo.r they oan be tried by milita.rr courts. 

(ii) All cr:~mes to whioh ths m:'.li tar_y la.v: of the state 

oonoerned cannot 'J8 applied. 

Accepted principles of public international law will have to 

be taken intc considerat ion in cJnnection with offences under 

(i) and (ii) as exonerating pers ns f~r a,tions which are generally 

considered as permi ttcd for mombo ro c.; t an a.rm0d force in the oourse 

of o~erations of war. 

(iii) These R0gulo. tions my be usod on c011di tion that they are 

already incorporatod in a penal lo.w which is applicable to the oase 

oancerned. Otherwise, their chief importo.noe wi 11 be that of 

modifying the application of the ordinary criminal law as mentioned 

under (ii). 

(iv) When ne.tiono.ls of more than one country are affected by 

orim.es comni tted by ono per s on. in the ordimry way he should be 
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tried by the oourts of the various countries oonoerned in turnJ 

their different systems of law being applied. 

In s uoh oases it might be exped:!.e nt to bring the variou1 

judgments finally before an internat"lonal orimiml court in order 

that they may be consolidated in one sentence. 

Certain crimes have taken effect in several oountriee ,as a 

result of a centralized plan relating tx> the oonquest or oooupation 

ot Allied countries. It is suggested that orimes of this order 

1hould be proseouted before an international criminal oourt. 

An international authority 110uld have to decide which oases 

are of a character to warrant their being oommi tted for trial 

before an international oriminal oourt and would also have to 

deoide in which of the Allied oountries concerned the trial should 

be held, the laws of that country then being applied. In some 

oases it might be expedient if the tribunal were able to divide a 

oaae and mve different items tried in different countries. 

It seems to me that in prinoipla the crimes committed in 

oooupied oountries should be considered f1·om 'the standpoint of both 

the military and -!.-he ordinary orimiL!ll law of the respective country. 

The international 1·ules /oonventions eto./ should supply the anawer 

to the questicn whether ~r not ·the illegality of the respective ~ot 

is excltlied. In other words, whether, aooording to these rulee, 

the respective act , illegal by its nature, could be justified in 

view of the exoept ~onal oom.itions o~ circumstances. 

Where tho victims belong to two or more Allied States, I 

should like to see -the est ablishment of an international juriad1ot1cm. 

Such a court would judge the particular crimes from the standpoint 

ot the law of t he respective country and then apply a punishmnt 

according to the system of aooumulation or absorption. 
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In my opinion i·egarding tha importance of reaching a common 

view, the pr esent stage or Oommi ttee work is not yet of suoh a 

nature that even now my statement on questions raised here should 

be recommendable . 

D 

Offences committed within the territory of a State might of 

course be tried by the municipal criminal courts of that State, 

in so far as this would result 1) from the applioation of their 

national law and 2) from the laok of justification by existl.ng 

international law. Xhc appreciation of 2) should not, however, 

be lightly left to national judges UttJ.e .40.nwrsant-..with --the- · 

a.roan&. of international law. 

In faot though the jurisdiction of m\lllioipal oourts appears 

to possess many praotioal advantages at first sight, I run strongly 

inclined to look upon them as "pis-aller". I am very much 

afraid that divergent appreciations of the international standard, 

diversity in measuring punishment and differences of procedure, 

would soon lead to a state of things which might easily be a.bused 

as chaos and injustice. Against abuse rooted in feelings legal 

principles and technioalities will appear unconvinoing. It will 

always be easy to oppose one decision to another and to suggest 

injustice , or complacency, or revengefulness or other dark motives 

whenever t eohnionl differences, for which the public have no 

understan:iing, l ead to strikingly different results. Nor oan 

one ove rlook the fact that the trend of political thought in 

different countries may vrell lead to very di var gent at titudes. 

For nll that depends wholly or in part on appreoiation of 

international law, I am definitely in favour of international 

courts. The tragedy of internationo.l. law has been its dependanoe 

on no. t i.oM 1 -: :;..--pononts. 

J 

l 
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Offences committed within the territory of a State might of 

oourse be tried by the municipal criminal courts of that State, 

in so far as this would result 1) from the application of their 

national law and 2) from the laok of' justif'ioation by existing 
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to possess many practical advantages at first sight, I am strongly 
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afraid that divorgent appreciations of the international standard, 

diversity in measuring punishment and differences of prooed\D"e, 

would soon lead to a state of things which might easily be abused 

as chaos and injustice. Against abuse rooted in feelings legal 

principles and technioalities will appear unconvincing, It will 

always be easy to oppose one decision to another and 1X> suggest 

injustice, or complacency, or revengefulness or othor dark motives 

whenever t eclmioal differences, for which tho public have no 

understaniing, lead to strikingly different results. Nor cen 

one overlook the fact that the trend of political thought in 

different countries may well lead to very divor~nt attitudes. 

For all that depends wholly or in part on appreoiation of 

international law, I om definitely in favour of international 

oourts. The tragedy of internationo.l law has been its dependanoo 

on na t i o.rui 1 ~:;..-ponents. 
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We must I tlrl.uk be very clear about this: it is indeed worth 

our while str:i.ving for an organisation of intornational penal 

justice that would doter from the repetition o~ numberless cruelties 

and illegalities in future oonfliuts but it is worso than worthless 

to lend the nwno of justioe to what might amount to ad hoo revenge, 

or again oom.plo.oenoy. For that could become o. precedent and later 

lead to even greafor barbarity and lawlo ssness. 

I should couni; it a. groat gain to oreo.te a permanent organisation 

of interna tione.l pono.l j·'1Btioe, oven if' 1 t were not available in time 

for reprossi.ng many crimes which have been oo11111littod, while I should 

oowit it o. grievous loss if' tho present punishment of so many orimos 

ware scoured or.ly by foregoing a permanent organization based on soun:l 

principlos of justfoe. Our aim must not be to oana.1110 impulses of 

revenge a.long patterns of lego.lity, but to co-operate for tho organis­

ation of a bettor world. 

That is why I am less afraid of tho practical diffioultios of 

organizing 1~t0rnational courts tho.n of the difficulty of ensuring 

international ri~ht ant juotice by resorting to nnt\.ono.l courts, -

oourts, it muRt be r emembered whioh in several oountrios are not 

oomposod only of judges, bnt of juries. 

{i) J.c ordin~ to who.t has boon st1.id nbove it vrould ba neoesear,­

to r esort to oxis vi nG tribuno.la as fo.r as thoy have jurisdiction. 

As faro.a Czochoslovnlda is concerned the jurisdiction of' ordinary 

criminal Cour t s would ba excluded in oases ooncerning crimes committed 

by foreigners against Cz ohoslova.k oitizena on foreign territory -

(See nnox B). Thus it would bo possible ix:> deal with the mjority 

of orimos conmi ttod by enemy porsons o.nd thoir admrents. 



1'BAICI. 

- 21 -

The residue of crimes over which the a.bove-mentloned courts 

would not have jurisdiction would be dealt with by the international 

oourt, which would be competent fora 

l. Cases where viotims belong to two or more Allied StatesJ 

2. Crimes of an international cha.racte r whioh exceed tm 
limits of the individual states; 

s. Ca.sea which do not com~ under national jurisdiotion. 

(ii) The jurisdiot~on ~t an international oriminal court should 

be limited ao fo.r a.a possible. 

Il para.it certain qua lea tribunaux de droit oommun ou lea 

tribunaux militaires des alli&s seront comp&tents pour juger la 

plupart des crimes oommls par l'ennemi sur leurs torritoires 

respeotits, snuf la question do l'exterritorialit& des arm&es. 

Il nous semblo oependant pr&flrablo d'&tablir une jurisdiction 

internati one.le, comp&tente pour juger tous lea crimes envisag&s, 

sauf les orimes de droit oonunun. Il s 1agit en effet de on.mes 

politiques ou de orimes oommis dans 11inM,.•et d1une politique 

d&termin&e. 

Si on laisse le soin exclusif de juger oes orimes aux tribunaux 

de droit oommun ou militaires de ohaque Eta.t alli&, leur r&pression 

perdra aux yeux des ressortissants onnernis lo oa.ractero de s&r&nit& 

et d•&quit& indispensable. 

Un tribunal international, aya.nt des Chambres siegeant dans 

ohaque pnys alli&, compos&s de juristes r&put&s pour leur ind&pendanoe 

et leur in~grit& aura.it plus d1autori-t& que les tribunaux do droit 

commun des Alli&s. -

Uno tella solution &viterait aussi la question de la oomp&teno• 

des divers tribunaux alli&s souvent difficile~ r&soudre. 

Pour assurer une proo&dure assoz rapido, il conviendra de 

pr&voir un nombre suffisant de ces tribunaux pour chaque pays all1&. 
I\ 

Il semble sou.'laitable de pr~voir une Cour Supreme qui jugerait 

on appel et dornier ressort, dans des oas sp<fc! fiquement d&termtn&s. 

,I 
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The residue or crimes over which the above-mentloned courts 

would not have jurisdiction would be dealt with by the international 

oourt, whioh would be competent fort 
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2. Crimes of an international character which exceed tm 
lirni ts or the individual s1:a tes 1 

3. Cases which do not come under national jurisdiction. 

(ii! The jurisdict~.on et an international oriminal court should 

be limited as fnr as possible. 

Il pare.it certain que les tribunaux de droit oommun ou lea 
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plupart des crimes oomm1a par l'ennemi sur lours torritoires 

respeotits, sauf la question do l'exterritorinlit& des arm&es. 
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aauf lee orimes de droit oommun. Il s 1agit en effet de crimes 
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determin&e. 

Si on laisse le soin exolusif do juger oes crimes aux tribun~ux 
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The Tri:bui.alt; a:id the prooedure should be as follows: 

I. The e1'isting ordiMry m.U.:ltary and/c,r munioipal Courts ot eac,h 

individual Allied State should deal with all oases over whioh they 

would ord:!.narily have jurisdiction. 

II. A special Inter-All:ted Court, should be created, to have 

jurisdiction owr oases in whioh the Courts of the Allied State■ 

would have no compe+:enoe and over oases where the aoouaed might 

have oommi tted orimes en territories c~ two or more Allied State•• 

The prooed·,.u-e cf this Inter-Al'.!.5.ed C:,·lll'·ti should be determined 

by an Inter-Allied Agreement .. The Court should have as many 

aeotions si tt~g as oironmstanoee may requtre. 

The setting-up of the Inter-Allied Court, its pr•oedure and 

the Penal Code to be applied should be made known universally with 

the mininn.Dn of delay. 

Thia system, altilough a oompi>si i:e one, p::-esents the f'ollawing 

advantages, 

a). Through -~he exercising of the competence of t"1e Courts 

et each of' tr.e Allied Si;a tee deviation frc,m the canon of law 

"nullun orimen n'..llla po na e:'.ne l 9ge" is limited to a minimum, 

while at the same time che swiftest p,ssible meting out ot 

justi ce :'..s e~>Ju.-"ed ·through a. dist::-ibution of the ~rk among a 

large number of Courts. 

b). The sott,::.~g-up of a.n lnter-AlUed Court ensures the 

punishment of such orlm3s also e s do not come within the 

oompe-t;ence of the courts or the AlB.ed Sta.tee. Thus one 

of the indispensable elements of Justice, the element ot 

eciuality, is not lost. 

The setting-up of an International Penal Court dooe 

not appear to be possible. For the Court to be substantially 

international it v~uld hlve to be composed of Judgee not only 

of Allied, but of neutral end even of .ene~ nationality. 

I 
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Bven if other d!ffioultieo were not ~~~ountered, the mere oonvening 

et ,uoh a oourt would involve the loBB ot muoh time, and would thua 

o&use the total failure of the work of Justioe. 

Thia question has already been an8W9red sub A a). 

1. We shall resort to exist!.ng trib\lll&la so tar a1 tuy haw 

juriadiotion. 

U. We shall oreate a apeoial International Court to deal with 

the re1idue of orimes over whioh the above-mentioned oourt■ 11auld 

aot ••• juriadiotion. 

Thi■ In•:;er:iat:I.,tal C<;urt: would oonsist of two branohe11 

.!.• A "Parquet G&n&ral" ~;o whom s::ial 1 be referred all oaae■ oa11e4 

"reddue of orime■ 11 • 

This "Parquet G&n&ral" shall deo:.da1 

(a) whether the oriD:ls are impt'rtant eiwugh to be tried 

(de mi~i~ts non ourst pr~et~r). 

(b) -~ tra.C1e ar.d arrest aE persona charged with war orl••• 

wterev'8r. t:1ey may be, l'lhether in euemy or in allied 

terri"-£r::es, wi -l.;h the help d: the alliee 001mtrie1 and 

the al :'..!c ,1 "ooup:,rir:.g r~ oes. 

(o) to oclleci; 'i:.he dif f 9:-ent charges agdnst eaoh individual.. 

(d) t~ refer ·the aoC\ uaed tu the competent tribunal either 

a. An Inte~tionol C.>urt wi:io~ sets ui' the international tribunale -
in Oennany or wherever an international tribunal 18 required. 

(1) A1 tar aa Norwegian law h oonoerned, the military oourte 

am the ordinary munioipal oourts would have adequate juriediotion 

to deal with the majority of orimas o mnittsd by enemy per10n1 and 

their adherents. 
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As suggeeted previously, it may be expedient to create en 

international criminal oourt to deal with apeoial kinda ot graver 

orimes, but the jurhdiotion of an international court would also 

be limited by the penal provisions a'V'ailable. 

(ii) See B, C (iv) and D (1). 

With regard to the tri bunala, 1 t seems to me that 1 t would be 

advisable to adopt as a prinoiple n at 1 o n ·a 1 juriediotion. 

Perhaps it would also be advisable to establish special oourta 

with a tull guarantee of consoientiousneas am impartiality. 

I see no objeoti ona to obaerwra tran neutral oountriea at auoh 

oourta. 

International jurisdiotion should be established for epeo1al 

oases where justitied by exoeptional oiroumatancea. 

E.g. for persons responsible tor the behaviour of the oocupying 

forces, authoritatiw bodies or their members, crimes committed 

by the same person in different oountrie a , when extradition 1 a 

needed /trom a neutral country/, eto. 

Suoh a court ehould be composed of Allied and neutral national.a. 

In my opinion regarding the importance of reaching a OODIIOD 

view, the present stage of Committee work ia not yet of 1uoh a 

:aat\D"e that even now ay statement on questions raised here ehoul4 be 

reoommendable. 
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International courts should, in rrr., opinion, consist as far as 

possible of Allied, neutral and enemy judges. 

The prospeot of oonstitution within a reasonable time depends 

a) on the quality and speed of expert work, suoh as ours, b) on the 

will of the Allied Governments. 

I must repeat here what I have written above under Ds "I 

should ooi.mt it a great gain to oreate a permanent organization of 

international penal justioe, even if' it were not available in time 

for repressing many orimes whioh have been oonmitted, while I should 

ooi.mt it a grievous loss if the present pi.mishment of so many orimea 

were secured only by foregoing a permanent organization based on 

sound prinoiples of justioe". 

In f'aot, it depends on our Governments and ourselves that 

there should be no auoh dilenma . 

Cannot say now. Will surely largely depend on ·t;he quality 

ot the s oheme • 

(i,11,iii,iv) An international criminal court should consist of 

Allied and neutral nationals, but the number of the representatives 

of the neutral countries should be strictly limited. If an 

international agreezwnt ooncerning the oreation of an internati.cme.J. 

criminal court wero oonoluded o.lready now or at least before the 

Armistice and if this court were · 11m1ted to a small number of orimetJ 

there would be a fair prospect of its being oonst±tu-bed ,'d.thin a 

reasonable time arter the cessation of hostilities. 

(v) The questio of the partioipo.tion of neutral Governments in 

tho internationo.l criminal court is primarily of a political 

oharacte r and depends upnn the poli tioal s1 tuo.ti on at t he end of 

the war. 
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La solution iMale serait de oanposer oes ';,.dbuna.1lY ~0 membres 

alli&s ou neutres et ennemisJ mais u ~est probable q110 1es neutres 

■ 'il en existe, ne permetrront pas , leurs natione.ux de sieger rl 

1m tel trib,mal et que lee sujets ennemis s'y refuso~~~~. 

Il taudra dono oonstituer oes ~ribunaux aveo des ressortissants 

alll&s, en prenant soin de oholsir des magistrats r6putes pour leur 

grand savoir et leur impartiali-M. Il serail; bon do oonatituer d~s 

•intenant au moins un de oes tribunaux pour ohaque pays allie. 

The Tribunals and the procedure should be as follo~~ : 

I. The. existing ordinary military and/or munioipcu Courts of each 

indhidual Allied State should deal with all cases over which they 

would ordinarily have jurisdioti on. 

II. A special Inter-Allied Court, should be orea ted 1 b~ have 

jurisdiction over oaaes in whioh the Courts of the AlJ.ied States 

would have no oompetenoe and over oases where tho noci..~ed might 

have oommi tt.ed orimes on territories of two o-::- moro AlHed Sta. tes. 

The procedure of this Inter .. Allied Court should be determined 

by aa Inter-Allied Agreement. The Court should have as many sections 

eltting as oire\lllStanoea may require. 

The setting .. up or the Inter .. Allied Court, its procedure am the 

Penal Code to be applied should be made lmown universally with the 

minim\111 of delay. 

This system, although a composite one, prese nts t he following 

advantages: 

a). Through the exorcising of the oompotenoe or the Courts 

of each or the Allied S'ta tes deviation from the cani:m or law 

"nullum orimen nulla poena sine lege" is limited to a minimum, 

while at the same time the 1wit'test possible moting out of 

justioe is ensured through a distribution of tho work among a 

large D\Dber of Courts. 

, 
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b). The setting-up of' an lnter-AJ.Jt ~h ~vut• t. ,):::&u~thl ,;he 

punishment of suoh crimes al so as do uo·~ ol)rr.a vrl thin -che 

oompetenoe of the Courts of the All~3d Statesr ThuR one of 

the indispensable elements of Jus+,ic13 . "ihe e ~.eoo.r~~- of equality, 

1s not lost. 

The setting .. up of an Int-ernational Penal Cow"i:: d<'es not 

appear to be possible. For the Court to be subsi;ant,.ally 

international it would have to be oo~posed of Judges not only 

of Allied, but of neutral and even of enemy nationall ty. 

Eveu if pther difficulties were not er-counte!"ed, ':he mere 

convening of suoh a court would :i.~volve the losf: of much time, 

am would thus cause the total failure of the w~rk vf Justioe. 

The tr:!.bl.mal must be composed of Allies only) ae the value or 

ao-oalled neutrality has beoome minimal. 

The view given by your sub F however can bo an excellent 

oorreotive. Moreover the Vice-Presidents, and, :i.f posRiblo, also 

all other Judges, n •1s~ . have a oanple"i;e c ,)mme.r.d of the lnng..28ge of 

the persons to be tried. The proceedings must bo in i.he latter's 

language, and he must have a Counsel, at h5s free opt!on: from his 

awn or another country. 

The judges of' each International Court er-R11 cvnsist of a 

President: Rlli'3d but not or the ne;tional:!. ty vf th(;/ crim~.nal 

and of the victims - a jwge o" the na-t;1 ~nality 

of the victim and a judge or th9 nationality cf the criminal. It 

no judge of the nationality of the criminal is available a neutral 

or another allied judge shall be chosen. 

The court shall be created now on the broad outlines and shall 

be working !!2!! 

Its creation and functions have to bo r e oognhe 1n the 

armist ice tel"Ill8 by the vanquished. 
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(iv) Shuuld n~t be impossible. 

(vj Arter victory it should not be diff'toult for neutral 

goverments to allow their natl.onals to take part. 

In my c,pin:!.;,n for the auth~rity of the Inwrnational Court 

whioh 18 mentioned here, it 'YCUld be enough it auoh a oourt b 

oompond exclusively of the Allied nationals. I would not be 

againet admitting into this Court neutral nationals as well, but 

there is the danger that the neutral Governments would not allow 

their nationals to take part in such a Court within a reasonable 

time after the cessation of hostilities, am tor the validity ot 

the trials of war-orimes, the promptness of the proceedings is ot 

a vital nature. 
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I think 1 t would be moat dangerous, eapeot ally in the oaae ot 

munoipal o.>urts. Neutral observers would not be oonveraan~ with 

the national lo.we and procedure am would not haTe 1tudied the tll••• 

Besides, who oould ohoose them? and probe their neutrality? 

To be at the meroy of reporter, le bad enough. 

In my opinion it would be advisable te invite neutral •ti.anal• 

to attend Allied oourts as observers. 

Nous reoommandona l'adoption de oette solution, eoua r&eorve 

du probleme g&neral de la neutralite. 

Tmre is no objeotion to inviting neutnla to attend Allie4 

Courts as observers. 

As tho neutrals remained outeide tha etru"le, they ehould uw 

not be admi4:ted as obaer"V'8rs. Naturally an opportunlty ehou14 be 

given to the representatives et the -.orld preas am tull publiolty 

should be given of all the trials. 

If it is not possible to obtain neutral nat:lonale aa judge■, 

this prooedure might be the next best. 

Aa I have alreo.dy mentioned, I see no dlffioultie1 ill 1n'Ylt1ng 

neutral nationals as obaerwra in Allied oourts. 

In my opinion the Allies have no particular reason not te "14011 

the publioHy of the prooeedinge by 1nvi ting neutral nationals to 

attend Allied Courts as observers. 

,, 
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The proseoution should in my opinion be oonduoted by an 

international agency. Reasons analogous to those mentioned undor D. 

The pro seoution should be oonduoted through the off1oe ot 

the General Prosecutor of the international criminal oourt. The 

nomination of more prosecutors oould be taken into oondderation 

so that in individual oases the Proseoutor would be a national 

of the state against whom or against whose aubjeot1 the war oriae 

has been oommitted . 

L1autori-M judiciaire de 11Etat sur le territoire duquel le 

orime a ete oonunis, ou, en oas d11mposs1b1lit& d1aotion ou de 

oarence de oe dernier, du 11Eta.t oontre lea ressortiasants duquel 

le orime a ete oomm!a. La oompetenoe oonourrente n•est pas exolue, 

a1 un organisme 'ln"'.ernational appropri&, peut rdgler les oontli ts 

positifs ou negatifs de oomp&tenoe. 

In the oase of proceedings instituted by Allied Courts the 

prosecution should he oonduoted and the evidence produced by the 

authorised prosecutor of eaoh individual State. The same authority 

should be recponsib: e for the custody or tm aooused peming trial 

and for their punishment on oonviotion. 

· In the oaso of proceedings insti~uted before tm Inter-Allied 

Court the prosecution should be conducted am the evidence produoed 

by e. specia l prosecuting authority to be instituted by the Court. 

The State in whose torritory the trial takes plaoo should be 

responsible for the custody of the aooused pending trial and for 

the 1r punishment on oonvioti on. 
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If the speoial allied State deals with the oase, the Pro1eouter 

of the Court whioh was deolared oompetent by that State. 

If an inter-allied Court Martial deals with the oase, the 

Proseoutor vf that Court Martial, in this oaae the authorities 

ot the oountry where this Court Martial operates and of the ePiminal '• 

oountry of origin have to give him every oollaboration po11ible 

direotly, and have to obey his orders. 

An in·ber-allied authority should conduot the proeeoution an4 

produoe evidence, w1. th the aa ahtanoe of the oountriea oonoerned. 

This would be the "Parquet G&neral International" tor all on.mes 

oalled residue of crimes. 

When a oaae 1s tried before a national oourt of one af the 

Allies, the accused would be prosecuted by the offioers who normally 

aot and it -,uld rest with them to produce the evidenoe. 

When a oase is tried before an inoornational oourt an inter­

national authority must conduot the prosecution and produoe the 

evidenoe. The organization of this authority would be a vitally 

important mat'b3r. 

In oasos where national courts are competent, whioh I 

suggest should be the rule, national authorities should oonduot 

the pr ,itcc'..l~~c:i and produce the evidence. Only wmre internatloml 

oourt is competent, should there be an 1n'b:lrnat1 onal author! ty tor 

these purposes. 

In my opinion this ahould be the State to which the injured 

person or property belongs. 



BILGIUK 

CZIOBOSLOVAIIA 

FlWfOB 

• 32 • 

H 

Does not that amount to asking where the court will sit? 

This question can be solved only in o')llllection w1. th the problem 

ot the future organization of peace. If tmre is an institution -

11milar to the League ot Nations - 'Which has its own territol'J the 

ou1tody of the aoouaed pending trial, and the punishment ot thoae 

oonncted should belong to its duties. Otherwise, the states against 

whom. or against whose nationals war orimes had been oommitted would 

ha"t'e to provide tor oustodJ ot the aooused pending trial, and the 

punishment of those oonvioted. In this case it would be neoessary 

to provide tor international oontrol of the individual states. 

L•Etat sur le ·territoire duquel 1 1aoous6 aura &t& appr&heme, 

sauf s 1il s•agit de 1 1Allemagne et de sea all16s ou o.ssooi&s. Dans 

oe oas 11aoous& serait 11m ~ 11Etat alli& sur le territoire duquel 

le pr&teJldu crime a et& connis. 11exocution de la peine inflig&e 

aux aoous6s sera oonf'i&e au pays ou s~ege le tribunal ayant pronounod 

la oondrunnation. 

In the case of prooeedings insti·~uted by Allied Courts the 

prosecution should be conducted and the evidence produced by the 

authorised prosecutor of each individual State. Tho same authority 

should be responsible for the custody of the accused pending trial 

and for their punishJMnt on conviction. 

In the oaae of proceedings instituted before the Inter-Allied 

Courts the prosecution should be conducted and the evidence produced 

by a special prosecuting authority to be 1nstitutod by the Court. 

Tho S -tn te in whose territory tho trial talces place should be 

responsible for the custody of too accused pending trial an:l for 

their punishment on conviction. 
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The special allied state, o.q. the combined allied States. 

The State whose national bas been the victim or the crime or 

against whose national the most important crime has been committed, 

International supervision shall operate for the benefit or those 

oondenmed to terms or imprisonment. 

The proper authorities of the country where the o.ocused is 

arrested or to which he has been handed over should be responsible 

for him pending trial. 

In the ordinary way the punishment of the convicted person 

should be executed in the oountry where the sentence is passed. 

fha serving of a sentence or execution should truce place in 

accordance with the lnw of that country, 

Exceptions would have to be made when sentences have been 

imposed by an international court. In suoh ca.sea the ordinarr 

rules relating to reprieves and pa.rdons will not be applicable. 

The State in which tm case is triod /granting that the wrong­

doer has been handed over to the authorities cf this State before 

trial./ 

In my opinion this should be the State, mantioned above Wider 

G, 
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Undoubtedly, provided ~he organization for proaeoution and 

trying ia ready. 

The Allied Pom,rs should be urged to stipulate already in the 

Armistice terms for the handing over or alleged oriminals. 

Nous rdpondrons affirmati~roont a oette question, et nous 

s~~rona do stipular dana la oonvontion d'arrnistioe le droit pour 

les roroes do polioe alli&es de rooheroher ot d1arreter aur le 

territoiro ennomi los porsonnos inorimin~es et do reqoorir a oet 

etret la oollaboration des autori~o localos, collaboration qui 

no _pourra atre refuade sous aunoun pr&texto. Toutes lea arohivos 

publiquea ou privdos doivent otre ouvortos nux mgistr~ts onqueteurs 

aur lo torritoire do l'Allome.gne et de sea assooi~s ainsi, peut-otre, 

que dans lea ambassndos, logationa ot oonsulate de oos pays. 

Tho Allied Powers should be urged to stipulate in the terms ot 

the Armiatiooa 

1) For tho hllnding over or alloged criminals. 

2) For the reoognition ot the exclusion or limitation or the 
defonoe or superior ordors. 

3) For the recognition of tho jurisdiction of the Inter-Allied 
Court, to be oreatod, and its procedure. 

4) For the r ooognition or the Penal Code to be applied by the 
Inter-Allied Court, 

Yes. 
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No. The Allied Powers shall make it a oon'.iition in the 

Armistioe Terms that they have the right to arrest ·the alleged 

oriminal a through their own power, and they shall ask in this 

oonneoti on for the assistance ot the vanquished Germans (for 

what it is worth). 

Yea. 

Yea, I oansider auoh a stipulation a:3 essential condition 

or the administre.tl. on of justice for the ori.~ a in question. 

In my opinion the Allied Powers should be urged as proposed. 

J 

The Allied Governments should be reoommended to warn neutral 

countries to take oare not to admit persons suspeoted of taving 

oommitted offenoes arising out or inoidental to the war end to 

expel those who enter unlawfully. This will be in the interest 

of the neutral oountriee whioh will otherwise ino'.lr muoh wrath 

and resentment. 

The question of extradition would, in my opinion, be a fit 

subject for a preliminary atudy by an expert, to serve as a basis 

for our disoussions. 

The Allied Governments should warn neutral oountries to take 

oare not to admit any persons suspected of having oonmitted any 

effenoes arising out ~f e.nd inoidental to the war, and to expel 

those who enter unlawi\l.lly. 
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Les A::: t ~ devraient faire a;x noutres la reoommandation 

esquisee. A1 oas ou le neutt e refuaerait d'aoceder a la demande 

d 1extrad1tio~, aucune sanctiv~ ne semble possible.le droit d1aaile 

devant etra r eape ote. On devrai·'; oependant prevoir une "periode 

auspeote" ,, ~ 'Eta·I:; neutre de refuge ne pourrait plus se prevaloir 

de son dr c-·_-t, c. ~ donner asile aux ooup>t,bles de guerre qui ee seraient 

r&tugi&, 61.~r E= ..,n terri toire 8. "i.a derni~re minute OU meme pendant la 

p&riode oi. l' e.-memi aura contimue de oombattre alors qu1il etait 

dlja viaiblen.❖nt battu. 

Les Puis~anoes alliees pourraient le moment venu annoncer leur 

intention, et i nviter lea neutres dans lea termes appropri&s sinon 

A livrer les r ~fugies du moins a lea refouler. Au oas ou un neutre 

refuserait ob:: ·tinement, une fois l'armistioe intervenue, soit de 

refouler S•)it ~le livrer un refugie prevenue d'avoir oonmis un crime 

de guerre, les nations unies seraient fondees a lui appliquor dee 

sanctions ocon,Jmiques ou financieres deoidees au oours d tune 

oonference re~~ie a oet effet. 

On pourrait envisager de faire remonter la "periode suspects" 

i. trois moia o:vant la date de 1' armistice. 

The Allied Governments should warn neutral countries both to be 

careful not to admit persons suspected of having committed offences 

arising ou ; of , and incidental t o the war and also to expel those 

who enter ·!,hei ·~ territories illegally. It is to be expected that 

at the end of ~his war the f ew countries which will have remained 

out of the war will be well aware ·t;hat this f'aot is attributable 

neither to tho value of the principle of neutrality nor to the 

sanotity cf t .t Jaties, nor even to sentimental feelings on the part 

of' the enemy, ·:ut to strategical considerations alone. They should 

therefore, be ·d lling to be helpful in forwarding the cause or 

justice wh5oh \ llUS at the purpos es set out above. 
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The means indioated forms a good solution. 

We shall reoomnend the Allied Governments to warn. ·nautral 

eountries to tab oare not to achit any persons suapeoted of having 

oonmitted any offences arising out of and incidental to the war and 

to expel those who enter unlawfully. We shall ewn oblige them by 

agreements or eompel them 1X> do so, by taking appropriate economio 

mea1ure1, should the reoe>mimndatl on have no succesa. 

It is considered highly desirable that neutral oountrie1 ehould 

be warned not to admit auoh persona and to expel those who antler 

unlawfully. 

Two steps would be advisable for this aim. 

l. '.l'o reoomnend the Allied Oovermoonts to warn neutral oountne, 

to take oare not to admit any person, suspected of having committed 

any offenoee arising out of and inoidental to the war, and to expel 

thoee who enter unlawfully. 

2. Common statement of the Allied Powers that suoh orimes will 

not be considered as those excluded from extradition, therefore tm.t 

the re f'uaal of extradition for such crime a will be considered and 

treated as an "unfriendly" aot. 

In my opinion 1 t would be necessary to nnke the proposed 

recommendation to tho Allied Governments. 
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Two subjeots too intrioate for a short and general answer. 

There are oases in whioh the giving or the order will be the very 

orime. others in whioh the manner. or oarrying it out will alone be 

oriminal. An expert criminalist should in my opinion be entruaMd 

with a preliminary study ~f' the first subject, and an internationalla, 

with a preliminary study of' the second, with a view to procuring 

a baeis f'or discussion. 

(1) In dealing with the problem of' the "def'ence or superior 

orders" the extraordinary ohare.cter of orimes oommi tted during the 

present war, changes in the legal a!ld moral conception of' war, am the 

provisions of' the Military Codes of' the indi vi.dual states must be 

taken into consideration. There is no doubt that all those who 

partioipated directly or indirectly in comm~.tti11g war crimes bear 

full responsibilityJ yet, the punishment must be in relation to 

the position of the person accused. 

(ii) In my opinion it will be necessary in the interest of 

international justice and peace ~~~~~- international criminal 

jurisdiction also Heada of' 8-tates and ;other high State officials. 

(1) L'exception de l'ordre donne somble devoir dormer lieu 

tout au plus d. des oiroonstances e.tt611Uantes. Il est, en ef'fet, 

politiquement souhaita~le de juger lo plus grand nombre possible de 

orimin~ls pour faire cemprendre au peuple allemand la gravit~ des 

aotee oommis en son nom et auquel 11 a "fOlcntairoment et sciemment 

part1oi~. 

(11) L'imrnuni~ du Chef de l'Eta+, est une institution d~moora­

tique destin&e a prot&ger le chef supreme de l'ex~cutir contra lee 

oons&quances des aotes de 11administration sur laquelle 11 n•a pas 
,, 

de oontrole direct. 

Dans les Etats totalitaires, o~ le Che£ de l.'Etat revendique 
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la responsabilit& supreme et se rlserve toutes les dloi1ion1 

1.mportantes, o~ lea trois pouvoirs sont r&unis entre ses mains, 

l'immunit& n•a plus de raison d•~tre et ne se justifie plus. 

L1immuni't& diploJ!lltique devra etre maintenue, si, de son cot&, 

le b&n&fioiaire n•en a pas viol& lee oonditione. 

1. The plea of superior orders ought to be excluded or lhdtecl 

by the Armistice terms otherwise, in the majority of oases the Courts 

may find this plea a conolusive one, more espeoially where the 

aooused are soldiers or oivil servants ot a .low rank. 

11. Immunity of the Head of a State and even more of other Staise 

Offioials oannot be held a good defence, 

Thia imn,mity does not exist in time of war since as is 

established Heads of States and Officials can bo made prisoners and 

detained as suoh. (Napoleon IV, Napoloon III, King Leopold, Heae). 

Moreover suoh inmunity oeases to exist as soon a, the persons 

conoerned no longer legally hold their position. 

1. The dofenoe of superior order shall only be taken into 

account in as far as nonooumussioned officers are ooncerned, but only 

to deoreaee their responsibility, not to avoid it. 

For the commissioned officers and all civilians the superior 

•rdor is no excuse for oommi tting crimes. 

11. There oan be no immunity whatover for the Head of a State 

nnd for otoor State offioio.ls, who oommitted war crimes, 
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(i) A provision of the Norwegian Military Code speoifies that•• 

"Orders given by a superior in military matters shall 
exonerate the subordfoate, provided that he does not exoeecl 
the order and that it has not been or ought to have been 
evident to him that in carrying out the order he wae 
committing an unlawful aot '' 

This -principle is supplemnted by another whioh can be expreued 

U follOWbl• 

"An act which normally wou!.d be oonsidered a orime ay be 
legal when it is performed with the intention of saving a 
person or property whioh could not oth9rwise be saved and 
when the danger was suoh tht1.t the damage or harm it involve4 
was far greater than t:nat whioh could result f'rom the aot in 
question". 

The abow mentioned prinoipl.os express a gemrally accepted 

epinion of justice in Norway. 

The oourt will taw to decide ea.oh oase on its merits. It 

will have to ascertain whether beoause of his subordinate politioll 

the aooueed oould not possibly be expeoted to have realized the 

illegality of his action, or was aoting u..~der duress or in order to 

awrt a danger in the manner outlined in the latter of the foregoing 

pro'V'isiona. 

(ii) In peacetime immunity of me.de of s1:a tea and other state 

ot'fioials is an aooepted prir.oiple of intornational law. However, 

this principle is based on 0onsiderations of expediency and courtesy 

'rital to peaceful interoourse between na.ti one. It 1s oonsidered 

~hat the basis of this prinoip1e ceas0s to exist d~ing hostilitiea 

and that it cannot be maintained during wnrtima· for the benefit ot 

the aggressor. 

I am in principal against the admission of suoh defences. 

Defence of superior orders oould be a.a.mi tted only as an exception, 

and if "state of necessity" is adequately proved. 

1. In my opinion we should find here a compromised solution., 

whioh should to.lee into consideration the conmi tted war-orimea, the 

rank of the responsible persons in thn respeotive hiararohy, the 

kind or superior order. 
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2. In my opinion t he re nro no reasons for n r ooognition 

of any i r.ununity which is mentioned here, 

L 

Yes, I think the attempt should be made, unoffioially. 

In regard to the present situation on the Contimnt it wou.ld 

be very useful if' the Comnittee prepared a statement of the right• 

am duties of a military oocupant in relation to the civilian 

inhabi tents, showing the extent to which their obedience to his 

lawa oan ea demanded. 

Oui, mais &tant entendu que oette &tude aurait pour objet de 

pr4oiser les regles du droit de l'occupation, en viguer au moment 

ol\ la guerre a oommeno, ·. et la mesure dans laquelle celles-oi ont 

&t& violees par lea puissanoes de l'Axe. 

A statement of the rights and duties of a military occupant 

in regard to the civilian population "-'>Uld be very useful. 

Yes, very useful, 

Yes. on the br ood outlines. 

It is suggested that it would be inadvisable to prepare a 

statement that could commit in-b3rested parties to a fixed definition 

of' the rights of a military occupant. 

I think. yes. Such a statement would racili tate the work of 

the courts. 

In my opinion t he proposed . staix>=nent v.ould be partioularly 

helpful, and that it should be roo.de as soon as possible. 
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M 

I agree to oonfi.ne the examina.ti on to criminal aots tor ltlioh 

responsibility oan be fixed upon individuals. 

The purpose of the Conmittee is to investigate the possibilltlee 

ot a just punishment of war orimes. Therefore it should not deal 

w1 th illegal aots by Su te s , suoh as the waging ot aggreasi ve Wal" 

in bJ"8aoh cf treaty 

Bien que oela soit d&lioat. 11 para.it essentiel qu•une 

Commission institut&e pour ,tudier la r&pression des orimee oontn 

11ordre publio international, examine sinon tous lea aotes 

ill&gaux des Eta.ts du moins oeux qui ont oonstitu& le d&olanohemen, 

d'une guerre d'agt•ession en violation soit d'un Paote uniwrael, 

OOIIBD8 le Paote Briand-Kellogg (27 a.out 1928), soit de trait&s 

plun.lat&raux ou bilat&raux. 

Tha Conmittee should have as its main t ask the investigation 

et erimina.l aots for whi oh res pond b::. l :i. ty oan be fixed upon 

individuals. In -the second plaoe it a ls~ should examine the 

question of illegal nots oommi~ted by Statos. 

For the mc,mont yes, i n a. i'ur-t.her st a ge no. 

It 1e diffiou! t to o?noei ve that a State oan commit an 

illegal aot. The individuals who are dirooting tho State ure 

al~s to be held r e sponsible for illegal Aots by the State. 

It is consider ed that t he exemi.n ti on sho•.ll d be oonf'imd to 

criminal aot s for which r esponsi bili t y oan be fixed upon individuals. 
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Yee. I am for the proposed limitation of' our work. 

In my opinion it would be in prinoiple advisable to deal with 

the illegal aots by the States, b1.:.t I am afraid that the theoretical 

aJ2d praotioal disouss ions whioh are in oonm ction with this problona, 

•uld impede the urgency of the Committee's work. 

N 

The Belgian Oovernmu1t has not yet published suoh document■ , 

The Czeohoslovalc ~overnmeut has published a .number of' books 

relating to orimee oonmi twd by the enemy, 

Nazi Barbariem in Czechoslovak.la, 

German Cultural Oppression in CMohonlovakia, 

Two Years of Germa!l Oppressi o·a in Czeohoslovakia, 

A publication relating t, ori:nos oommi twd during the terror 

r&gime of Heidrioh vdll be pub] 11:!had t n the mar future. 

La. Franoe Libre r~unit en oe qui o,ncerne la France, la 

documentation dont 11 eat question. 

The Greek Government has published a white !ook relating to 

orl.mee oonmit-tad by the enemy, and a copy is enclosed herewith. 

-
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LUXEMBOURG has not yet done so , but is collecting--md~ 

The Norwegian Gowrnmen~ has not, as yet, publhhed any 

4ooument relating to crimes oommi tted by the enemy. 

Recently there appeared a book entitled: 

"The German New-Order in Poland", 

whloh on pages 17 - 127 enumerates odmes ooumitted by the enemy 

during the present war in Poland. 

The Jugoslav Govermnent has published a series of 

4oomenta relating to the crimes committed by the enemy. A 

goural aurvey is 1-ing prepared. 
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Czeohosl:.,vak Crinrl.nal Code of 1852 

"---------------------------------

For crimes committed abroad a Cze~~oalovak aubjeot, it arreato4 

in the ac'.i will no·t be extraditod, b-.:it w:lll be dealt with aoooMtnc 

to tm pro-v:.si ons of this Code and without regard to the lawa of 

the country in which tho crime hae been committed. 

If however, he has already been punished abroad for the eame aot, 

the sentenoe imposed upon hl.m aooording to the provisions of this 

Oode shoilld take due rerg1rd of his previous punishnent. 

Sentences of foreign criminal authorities are in no oa■e to be 

executed in the country in question. 

Cr1118a f)t Foreign Subjoote Committeda 

(a) Inland: 

Seo. 37 

leo,38 

Seo. 39 

For criima committed on Czechoslovak territory aentenoea oan be 

passed on foreign subjects according t~ tho provisiona of 'this Code. 

(b) Abroadt 

If' a foreigner commits high treason in relation to the Czeohoalnak 

state or -che crime of i'crging sc0ur::.~!.9s or oounterfeiting ooina 

(Secs,.106- j.21) he w1i1 bo •iealt wi+,h according to the provisions ot 

this Code ~uet as if ho were a Czechc,alovak B':1bjeot, 

If, howevor, a f.:>reign subject commits abroad other orimes than 

thoso mentioned in tho atove s eotion~ ha will be imprisoned it 

arree1x>d in -the aot lnlandJ but mgotiatione concerning his 

extradi tiou are -;o 'to oo ·tered :!.nto w; th the State whore tho crime hu 

boon oomm."i.'.:. ted. 
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CO:WHTTEE CONCERNED YlITH CRIMES AGAI NST INTERNATIONAL PUBLIC ORDER 

I 
COMMITTEE UPON RULES AND PROCEDURE RELATING 

TO PUNIS HMENT OF CR IMES C~ IT'.IED IN THE COURSE OF 

AJID INCIDENTAL TO THE PRESENT WAR. 

Answers to Questionnaire of 28 April, 1942 

General ~. de Baer, Belgiu.~ 

A. 

Before answering this question I would like to make a general observations 

I teel that the Committee should deal with orimes oommi tted not only by members 

ot Enemy Forces, but by any person of whatever nation. I feel that our legal 

basis will be lacking in prestige and authorit y if it is not founded upon a high 

ethical standard of justice for a l l concer ned: if we nre bold enough to lay 

down laws we must be prepared to obey them ourselves and to see that they are 

obeyed by our awn people as well as by the enemy. I feel moreover that by 

proposing legislation which is upplicable only ~;o cert ain categories of people 

(enemies) we would be a opti ng measur0s simi l o.r t ., t hose adopted in the 

totalitarian States. Therefore • 1 fee l ·i;ho.t the ·:a.r crimes which we are to 

study should not be restricted to t hose commit t ed by t he enemy. 

Under the benefit of thi s observation I run of the opi nion that the orimes 

committed by members of Enemy Forces (li t t.(i) (a) t o (f) ) should all be 

included in out stu:ly. 

Concerning litt.(a) i n par t ic u.l ar, the si tuation vrill be different 

according to whether the crimes have been oommitted upon the territory of 

1 
·,; 
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an Allied Nation_ or whethe,.. suoh orime s have b0en :,ommitted elsewhere. 

In the first oase 'lihe lex loci deliotus will be applicable, and will 

provide a satisfact ory solution, in the second case there may be · 

same difficulty, for instance if the crime has been corrmitted upon 

German soil. 

I forsee that benefiting by the experience of what happened after the 

last war (Leipzig trials) the Gennnns will, before their final oollapae, 

organise their national laws in such a way tha t an escape will be p~ovided 

for any German war criminal who has committed a war crime upon German soil. 

We have had a foretas·te of Hitler's oontempt d' law in his speeoh of' 

April 26th. But the end in view may be obtained even by legal methods, 

(e.g. by proolaim.ing an amne sty for war orimes) so that even German courts 

who would be willing to punish would have no means C\f punishing suoh 

criminals. 

The same difficulty will exist in the oases 1.mde r ::.. ~tt. (b). 

In the oases under litt. (o) to (f) I am of the opinion that th& 

Corranittee should deal with these crimes. 

I also feel that, with respect to litt. (ii) "rimes committed by 

En8JU¥ Police or other oiviHan t1.uthor::.tle 11t 11thou:.d be treated in the same 

wa.y, i.e. the national law (lex looi delict us ) shouid be applied whenever 

possible. When tt is not possible to apply t hi s law, either beoauae it ia 

insufficient or for any other reason, I em cf b}~ ,pinion that the only way 

to ensure r etributic" :~ by means of inte r nP+. ior.a l pena l rules agreed upon 

by the Allied Nations, mid b:i:3ed upon internat -1 :,no.l r egulati one (Hague and 

Geneva) (see appendix ·.in : Quos tion1 will adc q·..tate punishment of all war 

orimina.l s be procurable by tho application of the penal laws of ea.oh mtion?). 

As to (iii) crimes oom·l! t t ed by non-enemy nationals (such as the 

nationals of countri e s oooupiod by the enemy who have supported the enemy) 

I f ee l t hat th is matte r should be dea lt vd th exclusively by the national law 

of the Sto.to conoorned J it is up to eaoh nativn t o punish its own quislings 

in t he way it sees f'"l t a m I do not thir..k this <)uost:i. on should fo:nn the 

subject -:,f 1n-ba r nationp1 · i c.-c..uJ::; 1-,ns . Tm r o re _. in ~'l ch national law, 



- 3 -

suft:l.oient provisions to deal with these trai t0~s, and if there is not, 

eaoh nation should, as soon as possible, enac~ the necessary laws in order 

to provide an adequate punishment for these people. 

I have in art.5 or the Drart Convention f◊r the Prevention am 

Punishment ot Crimes against International PubEo Order, given a list of 

speoifio crimes whioh should be included in our study. 

B 

1. The f1rst part of' the question is shall we limit our enquiry to 

aotiona oomnitted since August 1939, or shall we go further baok. 

I f'eel that although there is no legal reason to adopt the date ~t 

August 1939 it would be tmpraotioal t~ go furtr.er baok than that date, 

and therefore I propose that, for all practical purposes, we limit our 

enquiry to the crimes oommi t~d since that date. 

2. The second part of the question is the legal basis upon v.hioh 

juriadiotion oa.n be f'otmded over pre-war crimes, but for the reason whioh 

I have just given I feel it is unneoessary to examine this question, 

3. Another question whioh is connected wi r.h this one and whioh is very 

important in my opinion isa upon what legal basis can jurisdiction over 

WAR CRIMES be founded except that of the Sta t 0 upon whose territory or 

against whose integrity the crime was committed. 

By application of the principle nulla puena sine lege it will be 

necessary that suoh jurisdiotion be based upon some legal instrument. 

This instrwnent should be an internat:.on!' L y accepted convention, 

whioh should, as soon as possible, be agreod up1n by the united nationa, 

and for which the adhesion of neutrals should be soughtJ moreover, upon 

the signing of the annistice the Axis Powers should be made to accept 1 t. 

But, even so, there would always be t he difficulty that a penal law 

does not operate retroactively. In order to overcome this difficulty, 

some sound pre- existing logal basis should be f ound. 

Two legal bases oould usefully be ~nJ!d r~ ~ 

•• 



The first basis is that war crimes are in faot already included in Conventiona 

'ffbioh have been previously admitted by most countries (such as the Geneva and Hague 

Conventions and also the Versailles Treaty). In my c,pinion wnr crimes are not 

aotions whioh were hitherto allowed and whioh we are now going to turn into oriminal 

offenoes, but actions whioh have, long before this war, already been reoognised as 

orimes by virtue ot' international agreements or oonventions. The only element 

which was laoking in these oonventione was the punishment. Therefore I feel that 

these International Conventions are legal bases upon which juri sdiotion oan be 

to\Dlded. Nevertheless although Germany is one of the signatories or these agree• 

ments 1 t will be neoessarya f'irst to drart a precise list of the crimes which we 

oonsider as included in the provisions of the said Conventions, secondly it will 

be necessary, upon the signing of the armistice, that the Axis Powers should be 

made to admit that this list of crimes refers to crimos which have been previously 

recognised as such by virtue of pre•ex1Btent international agreements and that 

therefore punishment for these crimes will not constitute a r etrospective application 

of penal law. 

The second basis is perhaps somewhat more fragile , in all democratio countries 

the principle of non-retrospectivity of penal Jaws is recognised, but the same does 

not apply to some of the Axis Powers. .Germany has openly r epudiated this principle, 

According to an official doo\.11\ent (Note addressed by t he Polish Government to the 

Governments of Alliod and Neutral Powers on May 3, 1941) the Polish Government is 

in possession of a large number of r eports ooncernin; r ut r ospective applioation or 
German law on citizons of Polands Polish oitizons who , b0fore the war, had defended 

the oause of their country in a sense contrary to t he int er ests of Germany were 

sentonced to death. So that it seems that. if the German l aw and tho German oourt1 

reoognise this prinoiplo of r etrospootivity as in hannony with their way of thinking, 

there is no r eason why it should not be applied againot t hem. 

It would also be interesting to examine to what Pxtont J ,ipanese law recognises 

the same prinoiple 

·,:; 
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C 

I feel that wherever it is possible to apply the lex looi deliotus this 

should be done, but there will be oases in which this will not be possible, 

and in these oases some new internationally agreed rules should be found, 

In answer to the sub-sections (i) and (ii) of this question, I feel that 

the penal law of eaoh State being territorial it will not be possible tc, apply 

the law of the Allied State to which the victims or the property belongs, 

without infringing upon the prinoiple that a penal law is only applioable 

within the boundaries of its State and .f;hat the nationality of the viotim 

is irrelevant . 

As to paragraph (iii) I ·have already stated that, as no punishment is 

provided by these Regulations, they would not oonstituto an appropriate 

system of law. 

As to paragraph (iv) I seo no reason why, where the victims belong to 

two or more Allied States, the law of the country where the orime was 

committed should not be applied when this is possibleJ when this is not 

possible an international regulation should truce the plaoe of the national 

law. 

As to paragraph (iv) another question arises wr.en crimes have been 

eomdtted by one person in sevora! oouni:ries. In this oase eaoh one of the 

laws of the countries in v.hich the orimes have 1:een oonuni tted oould ot 

oourse be applied, but this system would be diffioult to put into praotioe, 

as the acoused person would mve to be tried s~r.cessively by courts ot 

several countries, and in this oase a!so I feel that international rules 

should take the plaoe of the lex loci deliotus. 
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In answer to the first part of this question I feel that whenever the 

erdinary national courts (military or municipal) have adequate jurisdiotion 

to deal with war crimes, this jurisdiotion should not be interfered with. 

This is not beoause I feel that the national oourts are the ideal courts 

to judge war orimes, but beoause I fear that by interfering with the 

jurisdiction of these courts too great opposition will be aroused, It 

would be diffioult ix> obtain from the national oourts that they renounce 

their jurisdiction in respect of orimes whioh mve been oommitted upon 

the.ir territory. 

In my opinion however it is highly desirable to oreate a speoial oourt 

to deal with the residue of orimes over v.hioh the above mentioned oourts 

would not have jurisdiotion. 

In answer to the second part of this question I would prefer, if thia 

were possible, to oreate ad hoo international oriminal oourts to deal with 

all war crimes, including those committed by Allied Nationals, but exoepting 

those committed by quislings, trattors, etc ••• I feel that it would be 

preferable if oriminals against international law were dealt with by 

international oourts: The sooner we realise the existence of an international 

publio order, as distinot from national public order, the nearer we will 

be to world peace. It will be to our advantage f;o see that, in the future. 

international public order is maintained in ~lme of peace as well as in time 

of war, and by acting in ti.me against those who threaten international peaoe 

the world may be saved from another war. 

I do not entertain great hopes that we will be able to obtain suoh 

agreement in the near futures in spite of the tragic experienoes which the 

people have suffered, the world does not seem to have reached suffioient 

maturity to realise that ooncerted aotion, invol ving the .-0\U'tailment of 

national sovereignty has beoome neoessary in all fi elds, inoluding the 

judioial fi el d . 
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International law is still in its infancy and sadly laoks develop~ent, 

and although the faot that so many govermnenta are residing in a snall area 

and have daily oontaota w1 th eaoh other provides us with a unique opportunity 

tor taokling these problems by oommon agreeme~t, other aims are so muoh more 

urgent that muoh valuable time is being lost. 

Tmrefore I very muoh fear that our work will not bear fruit in the 

near tuture I it may, however, if we persevere in our efforts, exercise a 

preventive aotion in the more distant future. Prevention of war oan be 

obtained by the adequate punishment of men who are responsible tor war oriae1, 

and of men who are respond ble for the waging of war, and this will need a 

oomplete system of international justioe. 

In order to be able to take action, speoial laws (whioh should inolude 

puniehmenta), speoial courts, a apeoial procedure, and adequate means ot 

exeouting orders of these oourta should be agreed upon and instituted. 

I know however, how diff'ioult it will be to obtain the agreement of the 

nations to this idea beoause, as I have already said, national oourt1 will 

not willingly oonaent to ourtail their own jwlsdiotion. 

But, if oourts oannot be compelled to our-t1dl their jurisdiction, a 

possibility must be given to them to curtail :i c vol,mtarily. In other wrds, 

in same oases, a oourt may 2~ot desire to judgo specified o,-imhtals either fer 

tear of political repercussion within its own country or else beoauae it feels 

that the sentence might be biased, In those oases the faculty (but not the 

obligation) should be given to these oourts to commit for trial before the 

interns. tional oourt any war criminal (or even any otoor criminal) in respeot 

et vrhioh they ooneider suoh prAoedure advisable . T:~is at least will be a 

step forward towards reoogni tion or intern.a ti onal criminal law. (orr. Dratt 

Convention for the Creation of an hm)mational. Criminal Court - art.1 and 2). 
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In respeot of the oomposi tion of an international oriminal oourt I think 

that in the beginning the oourt should, if possible, oonsiet ~r judge1 who 

are Allied and Neutral nationals. 

ooneiet or Allied nationals only. 

If this is not possible, the Court should 

This situation should last, in my opinion, as long as peaoe has not been 

1iped. During the whole transition period between the armiatioe and the 

peaoe I feel that no ex-enemy nationals should be allGW8d to sit in these 

oourte. On the othar hand, judges of the intarnatlonal oourts should e.bat&!a 

from sitting in oases in whioh their own nation, or a subject of their oa 

•tton ia the viotl.m, the plaintiff', or the proeeouting party. 

A.a to the moment upon whioh 1uoh a oourt should be oonstituted I t&e1 

that the moment to oonstitute suoh a oourt 11 now, and as aoon as poa1ible, -
in order that it oould begin work imnediately after the signing of' the and11liMt 

Moreover the institution or auoh a oourt should be made known to the 

population of the enemy am oooupied countries, so that they know 1mat ·ju11:d.oe 

and not rewnge shall be dealt out. 

As to the last part of' this question I onnnot say if there is any 

preapeot ot neutral goverllJllflnts allowing thoil' nationals to aot a, judges. 

I do not think that oountries suoh as SWi tzerlancl or SWeden whioh are 

1.mmediately under the Gorman threat, would be ready to oo-operate in thie 

line, but it ia possible that this oo-operation oculd be seoured from neutral 

oountries euoh as Argentine, Chili, eto •••• 

Personally I do not think this question is very important, beoauae it 

ii doubtful whether at the end cf this war thero will be any neutrals lett. 
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I have no f'unda,mental objection against this, but I do not think it will ,. 

be neoessary to invite neutral national.a to attend Allied oourta as observers. 

It the sittings of these oourts are publio, as I strongly teel they should be, 

am if justioe ii dealt out impartially, it is quite enough that the publio 

am the preea attend the oourts. 

G 

1. In the oase of trial before the national oourts the natl onal rulea 

ot prooedure oonoerning proseoution and evidence ahould be followed, there 

is no reason to depart i'ran these rules. 

2. In the oase of' a proseoution before an intsrnational oourt the 

proseoution should be ocmduoted as follows, 

(a) where the national oourt had juriadiotion end has voluntarily 

ooamitted the oriminal for trial before the in'b9mational oourt, the 

proseout1on should be oonduO'bed by the Stats to whioh the national court 

belongs, 

(b) where no national oourt had juriadiotion the prosecution 

before the inwrnational court should be conducted by an in'b9rnational 

prosecutor, oompe.rable to the "Prooureur G4n&ral11 to the mixed Court of' 

Egypt. I have eJq>ressed my idea on tm duties of this offioer in art. 20, 

29 et a. of tm Draft Convention for the Creation or e.n International Criminal 

Court. Conoorning tho prooedure before an Intornational Court, speoial 

rules should be adopted. I haw ondeaToured to dra~ suoh rules in the 

Dratt Convention for the Creation of e.n International Criminal Court. 
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before the intx:Jrnational oourt should be conducted by an international 

proseoutor, oomparable to the "Prooureur o4n6ral11 to the mixed Court of' 

Egypt. I have eJCPressed my idea on the duttes of this oftioor in art. 20, 

2e et s. of the Dro.ft Convention for the Creation of an International Criain&l 

Court. Conoorning tho procedure before an Int.ernational Court, speoial 

rules should be adopted. I have ondeaToured to draft suoh rules in the 

Draft Convention for the Creation of an International Criminal Court. 
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Custody of the aoouaed pending trial and p\Dlishment of those -oonv.i~ted 

should be the bueine ss a 

1. of' the State oonoerned in a. case or a trial before the national 

oourta, 

2. of an international body, controlled by the int.ernational court 

in oase of' a trial before the international court. 

The exeoution of' sentences oould also be entrusted to the Sta tie upon 

reqmat of whioh the proseoution was started, but in this oase some inter-

national supervision would be neoeasary. (see art. 23, am 48 to 60 of the 

Dratt Convention f'or the oreation of' an Intarnational Criminal Court.) 

I 

There is no doubt the. t tho Allied Powers should be urged to stipulate 

in the Annistioe terms for the han~ing over of' alleged orim1.nal s, but in 

order to avoid any- exeroise of reprisals or any 1njustioe these oriminals 

should only be handed over to an international oourt and not t.o national 

oourta. Any measure whioh bears the stigma of revenge and injustice should 

most carefully be avoided. 

J 

In order to prooure the extra.di tion of persons acoused who have sought 

refuge in neutral oountries, we ought to reconmend tm Allied Governments 

to warn neutral cotmtries to take oare not to admit any persone suspected 

of laving oommi t tad nny offences arising out of' and incidental to the war, 

am to expel those who onter unla.wi\tlly. . Some sort of agm.em:urt; 8'bou1.d be 

reaomd w1 th the neutral Govermnsnts as soan as pos81l5lo as to the inter-

pretation of what is a political offence. 

for War Criminals, page 4.) 

(ofr. my Memorandum on Retribution 
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(1) Detenoe of superior orders, (ofr. my Memorand\111 on retribution 

tor War Criminals, page 101 oommentary on art.6 of Drart Convention.) 

(11) Immunity et the Head of' a State and of other Sta-ts of'tioiala. 

Notwithstaming the important preoedent of the Netherlands refusal to 

aurrender the Kaiser, I feel we should do all we oan in order to have the 

prinoiple reoognised that the immunity of the Head ot the State, although 

tt 1a essential in internal matters, should not be maintained in external 

matters. 

L 

This statement would oertainly be useful, but I feel that this war is 

already too far advanced to giw auoh statement aey praotioal ef'teot. 

M 

The answe·r is affirmative. 

N 

List of' Governments v.hioh m.ve to my knowledge already published 

documents relating to war oriloos a 

Polanda "The German Oooupation of' Poland" 

u.s.s.R.1 3 Notes have been handed over to the Allied and Neutral 
Gove rnmants. 

Furthermore I havo subni tted t.o the Conmission notes whioh were sent 

to me by the following Oovemmentsa 

Norway 

Luxemburg 

C1eohoslovald.a 

Free Franoe 

Holland 

(11th Deoember 1941) 

(23rd February 1942) 

(30th Dooanber 1941) 

(16th December 1941) 

( February 1942). 

/ 
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I. 

This memorandum is primarily in the nature of introductory 

~bservations on the matters covered by the Questionnaire sent out by 

th,;; Chairman of the Committee on Crimes against International Publio 

Order. The memorandum is concerned, as far as possible, exclusively 

wj th the l eg,o.l aspect of the question of the punishment of war orimes 

"· t th0 do£e of the second World War. Admittedly, the subject matter 

of -he enquir,J is such that it is not always easy to k~ep apart the 

pol:. ti1~0.l und the l egal sides of the issue. On the whole, we shall 

fird nc cU:.:'fi ,::,., ! ➔.;y in drawing a satisfactory line of demaroation if we 

tek car~ to prese rv the distinction between the following two queationsa 

Is the punislunent of war criminals desirable, expedient and praotioable? 

To what extent does international law authorize the effective punishment 

of w·ar crimes? 

The first question is, to a large extent, one of political resolve 

in the . same sense in which, within the State, the decision whether a 

. -.: ~"'l c t:·~ j "..,_ ought to be inst i tuted partakes occasionally of the oharaoter 

of the exerni~P or ; oll ti oA) ~iscretion. The question of the expediency 

of applying the law and of making it prevail at successive stages before 

o.nd o.ftcr judgment has been passed is a matter of politics. The relative 

n1crits and di ePd"<tJt"t.ci~es of providing a deterrent against oriminal 

., ; "°! 'l. tfots of t!10 'I.aw of warJ of the prospective offectiveness of suoh 

dotc r r t.; of taking into account a widespread and not inherently 

~•Jpr l-~<msible dcs ir for r etribution; of the consequences of impunity 

u ·oh Jl tiono. l and int ernat ional law e.nd moralityJ of the desirability, 

pc..t·tl i n t lrn interc:s t of the culprits, of containing a bitter and 

r1.1th) escly su pr essed craving for revenge within the channels of a 

~ogularis ed l egal procedureJ the effects of a policy of punishing war 

cri es upon t he prospects of rooonoiliatian or, at least, of a return to 
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a minimum degree of normaloy in international relations - all these 

faotors are within the oatogory of political considerations. They must 

be left here out of acoount. 

There is, however, one series of oonsiderations which lie in what 

'IIJIJ.Y be described as the realm of legal policy and which the international 

lawyer and those who have at heart the future of international law ma.y 

find it difficult to leave on one side. There is ample room for the 

view that tho punismnent of war criminals is required for the sake of the 

reetoration and of the maintenanoe of the authority of international law. 

War orimes are crimes against international law, Punishment of these 

orimes,·however distasteful it rMy be in its concrete application, is a 

by no means belated measure of entoroement of inte·rnational law. The 

restored law of nations must abandon the view that it is a system of law 

whose instrumentalities and modes of enforcement a.re confined to pressure 

of public opinion and pecuniary oompensation, and that as it is a law 

between, but not above sovereign States, the very idea of punishment is 

repugnant to its fundamental notions. The reconstituted law of nations 

must rejeot the idea that it is, in this matter, doubly impotent for two 

oontradiotory reasons usually adduced in support of this view, (1) for 

tho alleged reason that it is legally inadmissible to punish the State 

as such on the ground that the corporate entity of the State cannot 

properly be deemed to possess a criminal intent and be the object of 

eriminal punishment in the persons of its orga~s; and (2) for the 

alleged reason tho.tit is legally improper to visit punishment upon 

individuals on the ground that the precepts and the injunctions of 

international law nro not addressed to individuals but to the corporate 

entity of the State. These views were expressed with particular referenoe 

to the question of war crimes in reokless disregard of the fact that the 

potentialities for infinite and often irretrievable misohief inherent in 

the modern State oall for an intenaii'ioation rather than a relaxation of 

the represive, deterrent and punitive consequences of criminal conduct, 

b 

1 
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It is believed to be within the province of a body of lawyers engaged in 

a judicial enquiry of the kind undertaken by the Committee on Crimes 

against Public International Order to dissociate themselves and their 

findings from vievrs ot this nature. 

Onoe we have dissociated ourselves from a trend of thought whioh is 

juridically unsound and retrogressive, we shall be justified in giving 

full weight to any possible legal limitations upon the right of the victor 

to punish en~ nationals accused ot war crimes. The task ot a 

oonsoientious juridical enquiry is to ascertain to what extent, having 

regard to existing rules ot international law and to fundamental legal 

principles, tho punishment of war criminals muat be kept within confines 

less wide than those indicated by the apparent enormity of the acts which 

call for the application of the full rigour of the law. These limits are 

determined a 

(1) by the scope of acts to be designated as war crimes; 

(2) by the necessity of providing safeguards of impartiality and of 

a minimum standard of mutuality, 

(3) by the fact that war criminals may take refuge in neutral Sta.teaJ 

(4) by the objection, which the practice of totalitarian States has 

not rendered obsolete, to the retroactive application of the law both in 

the substantive and procedural spheresJ 

(6) by the absence or the varying degrees at criminal mens rea as the 

results 

(1) of the obedience to superior ordersJ 

(ii) of the uncertainties of rulos of warfare; 

(111) of the operation of reprisals. 

The object of this memorandum is to consider these factors in some 

detail. In doing this we must bear in mind that it is essential that 

the punishment of wnr crimes should take place on the basis of and within 

the limits of intern.ntional law. Circumstances accompanying the defeat 

of Germany and of her allies, ~he confusion surrounding the transfer of 

s 

l 
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authority in the occupied countries in Eur~pe and elsewhere, and the 

release of suppressed passions may result in acts of summary retribution 

which no amount of foresight and magnanimity may be able to prevent, Buis 

in so far as the punishment of war crimes is intended to take plaoe within 

the framework of a legal process, it will enhance both its effeotiveness 

and the authority of international law if suoh limitations as the law of 

nations imposes are rigidly adhered to. Moreover, there must not only 

be in faot just punishment, That punishment must also appear to be just 

and in aocordanoe with the law as the result of the effective 

provision of practicable measures of impartiality and mutuality, Finally, 

oare must be taken to avoid that source of frustration which is the 

inevitable result of confusing war crimes proper with other conduot of a 

oriminal nature and of attempting to cope with both in the oourse of the 

same procedure and with the help of the same machinery, 

to discuss this last question first. 
It is convenient 
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II 

The Soope of Proseoution of War Crimes. 

War nr:imes are not the only crimes of an international oharao­

ter perpetrated by the Government of Germany and the German authori• 

tiee generally since the advent to power of the Nazi regime. Bei'ore 

and atter the war whioh broke out in 1939, the Nazi regime has 

become responsible, as against large sections of German nationals, £or 

a polioy of suppression and extermination of a kind and on a sos.le 

which have shocked oivilized mankind, which have imposed burdens 

upon other States, and whioh beoa.uae of their magnitude and barbarity 

were well oalculated to supply a legal basis for humanitarian intervention. 

It is not believed that a political decision of a legislative nature 

to e:xaot, with respeot to such aots, retroactive punislunent and 

compensation for tho viotims would bo contrary to justice or repugnant 

to the spirit of the prinoiplos which must underlio any progressive 

international ordor. Probably it would be proper for the Committee 

to put on record its views in tho above sonse. But such aots are not 

war orimes and ought not to bo confused with them. 

'?he aamo considerations apply to '6ho crimo of war, as disting• 

uished from war crimes, for which tho German Govornmont Jl!9.de itself' 

responsible by resorting to war in violation of its voluntarily 

underto.kon and ropontodly re-affirmed iuternational obligations. 

In this matter the position is different from that which obtained in 

1914 and which prompted tho Commission on Rosponsibilitios sot up 

in 1919 by the Paris Conferenoo to doclare that "by roason of the 

purely optional oharaoter or the Ins ti tut ions o.t The Haguo for the 

maintonanoe of peaoo (International Commissions or Enquiry, 

Mediation and Arbitration) a war of aggression may not be oonsiderod 

as an act dirootly oontraiy to positivo l aw". The law of any 

intornational socioty worthy of that no.mo must rojoot with ropro-

i 
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bo.tion tho viow thut bot\voen nations thoro can bo no aggrossion 

calling for punishmont, and it must considor tho rosponsibility 

for tho promoditatod violation of tho Gonora.l Treaty for tho 

Renunciation of Wa.r as lying within tho sphere of oriminnl law. 

That responsibility ombra.oos such oloarly warliko acts as that 

porpotratod in tho form of tho invasion and proolaimod· annexation 

of Czoohodovnkia in Barch, 1939. Horo, once more, it would bo 

within tho province or tho Conmdttoo to dispel doubts by stating 

that its p~cocoupation with tho task allottod to it is in no 

way oxprossivo of tho viow that ~ho crimo of war, in violation 

ot ~ietin~ law, is not n proper objoot or intorna.tionnl criminal 

procoodings against its principal authors. But, as stated, tho 

orimos of war aro not war crimos o.nd their punishrnont must bo subjoot 

to a difforont logal procodure. 

If wo to.kc thoso proonutions, wo shall bo inn position to 

disregard tho objoction that tho result of tho unduo omphnsis 

plaood on tho punishment of war crimes may woll bo to distract 

attention from oqunlly heinous manifosta.tions of crimina.lity on 

tho part of tho Gorman Governmont in tho pa.st. 

Any juridical consideration of tho quostion of tho punist)mont 

of war orimos must, if it is to a~oid conf'usion and dispersion of 

offort, be limited to wur crimos propor, i.o., orimos committod 

during the war and arising out of violations of tho la.ws of war. 

Howovor, that process of elimination doos not solve tho principal 

difficulty so long as wo a.ro not clear as to whAt is a wur crimo. 

Does ovory viola.tion of a r11lo of wnrfaro constitute a war crime ? 

Is thoro a dofinition of war orimos? It nppoars that, in this 

mo.ttor, textbook writers nnd, ocoasionnlly, military manuals and 

official pronouncomonto, hnvo orrod on tho sido of comprohonsivonoss. 

Thay mnko no attempt to distinguish bot\lfoon violo.tions of rulos of 

wn.rfaro nnd war crhnos. And yet som~ such distincn;ion must be 

attcmptod if tho prosecution for criminal uats, tho retribution for 

which, in tho words of tho stntomont o!' tho British Prhno Minister 

----



of October 25, 1941, "must henceforth take its plaoe among the 

J11ajor purposes ot tho ,-rar", is not to assume dimensions which will 

render it unwieldy to the point of ineffectiveness. The Commission 

on Responsibilities set up by the Paris Conference in 1919, included 

under tho list of charges of ·war crimes such aots &.a "usurpation 

of sovereignty during military occupation", "attempts to denationa-

lise the inhabitants of occupied torritory", "confiscation of pro. 

perty", "exaction of illegitimo.te or exorbitant contributions and 

requisitions", "deba.semont of the ourrenoy and issue of spurious 

currency-", "imposition of collective penalties 11 , and "wanton destruction 

of religious, chnritnble, oducational, and historic buildings and 

monuments"• In viev1 of tho oomprehonsi veness of this list it is in the 

nature of an anti-climax to learn that the numbor of porsons whose 

delivery the Alliod Sta.tea eventually demanded was only oight hundred 

and ninety-seven. It is probable that ono of tho reasons for the 

failure to give offoot to tho docision to prosoouto war criminals after 

the first World War was the extnnt of tho list of offonoos as adopted 

by the Coni'eronoo and the absonoe of a distinction botwoon viola-

tions of international law and war orimos in tho moro rostriotod 

senso of tho tenn. 

In drawing up, in an exhaustivo fashion, tho list of war 

orimos tho Paris CommiseioD. followed tho somewhat aoa.domic treat­

ment of the subjoot in somo of tho mAilua.ls of military law. The 

British Manual, following closoly tho soction on "Plmishmont of :Yar 

Crimos" in Opponhoim 1s International Law (vol,II,§§ 261 and 262), 

opens w1 th a vague and somewhat tautologous definition of "war crime" 

as "tho tochni co.l oxpross ion for suoh an act of onorrw soldiors and 

enomy oivilia.ns as rnAY bo visitod by punishmont or capture [ sic] 

of tho offondors" (Ch.o.ptor XIV, s, 441). Thoso wo.r orimos may bo 

dividod, according to tho Manual, into four vatogorioss 

(1) viola.tions of tho rocognised rulos of vrarfnro by rnombors 

of tho arrnod forces; 
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(2) illogitima.to hostilitios in arms committed by individuals 

who arc not members of ~ho a.rmod forces; 

(3) ospionngo und wnr troa.sonJ 

(4) marauding. 

We aro ooncornod only with the first group. Within this tho !M.nual 

onumora.tes a.s "tho moro important viola.tions" tho following: 

mal:ing use or poisoned a.nd othonviso forbiddon a.rms a.nd cunmunition; 

killing or tho wounded; refusal of qunrtor; troa.chorous roquost 

or qun.rtor; mnlt~outmont of doad bodies on tho battloN.old; 111-

troatmont of prisoners of vro.r; firing on undofondod locnlitiosJ 

a.buso of tho fla.g of truce; firing on tho rla.g of truoo; abuso of 

Red Croas flag a.nd budge, and other violations or tho Gonova Con­

vention; use or civilia.n clothing by troops to ooncoal their 

military churo.ctor during battloJ bombardment of hospita.ls a.nd 

other privilogod buildingsJ improper uso of privilogod buildings 

for military purposes; poisoning of wells a.nd stroa.ms; pillago 

a.nd purposoloss destruction; 111-troa.tmont of inha.bita.nts of 

oocupiod territory. 

Tho abovo 0num0ration is ndmittodly by wo.y of oxamplo. In 

thut ordor of thought, n more dotailod list might include such vio­

lations of tho r ·..1los of wurfa.ro a.s capturing onomy vossols omplr•yod 

in coast fishorioG, or vossols charged with aciontifio or phila.n­

thropic misslons; intcrforonco with mnil boa.ts or mailbags in 

brca.ch of Hngu" r-0i , ·0 1 tion No. XI; unjustifiod destruction of 

onomy prizes; l a.y'cng minos in bre!lch of Ha.gue Convention No~ VIIIJ 

violation of sucn o.cooptod rules of intorna.tiona.J lo.w ns exist in the 

mattor of contra.band a.nd block.a.do; or tho broach of any of tho numerous 

and detailed provisions of the Genow. Convention of 1929 on tho treatment 

of tho sick and wounded and of prisoners of war. 

It must bo a. lllfltt or for serious study and discussion to vrha.t oxtont 

an a.ttompt to por.allso by crimina.l sunotion all o.nd sundry broachos of tho 

la.w of wnr under tho hoo.d of punishmont of wur crimos in pursuance of the 

torms of tho armistice would blunt tho odgo of tho ma.jer purpos o and tond 
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to blur tho omphusis whioh must bo pla.ood on tho punislunont of wn.r orimos 

propor in tho limitod sonso of tho tom. Thoso my bo dofined as suoh 

offonoos a.go.inst tho la.w of' wo.r us a.ro oriminal in tho ordinnry and aoooptod 

sonse of f'undnmonta.l rules of wa.rfa.ro o.nd of gonora.l prinoiplos of orimino.l 

la.w by roo.son of thoir hoinoUSDQSS, thoir brutality, thoir ruthloss dis­

regard of tho sa.notity of humo.n lifo and porsonnlity, or their wa.nton 

interforonco with rights of proporty unrola.tod to rensona.bly concoivod 

roquircments of military nooossity. Thoro is room for tho viaw tha.t the 

punishmont of wnr crimos by the victorious bolligoront or by an intornational 

a.gonoy ought to bo limitod to of'fonoes of this no.turo - of'fenoos which, on 

a.ny roasono.blo a.sstUnption, must bo rogardod a.s condornnod by tho oommon 

consoionoe of' humnnity. Suggestions for somo suoh limita.tion will oooasion• 

ally be fomd in textbooks. Hall, in his weighty and preoise manner, 

expressed an opinion to this efteot. Referring to the right of the 

belligerent of' "punishing persons who have violated the laws of war, if 

they afterwards fall into his hands", he points out that no objection can 

be felt to the exeroise of this right "so long as the belligerent oonfines 

himself' to punishing breaches of universally acknowledged laws" ( Inter• 

national Law, 3rd ed., 1883. s. 136). More reoentl~ an abla Italian 

writer, in a careful examination of the question, has suggosted some such 

limitation {!alladore Pallieri, La Guerra, 1935, P• 385). 

The task of defining, from this point of' view, the soope of violations 

of tho laws of war which ought to fall within the purview of punishment of 

war crimos by allied tribunals is one of oonsiderablo difficulty. A 

seamingly administrative aot of a political nature, like deportation or 

segregation of' large sections of tho population of the occupied territory, 

may, in its affeots upon human life and in tho oruelty of ots exooution, 

be indistinguishublo from tho oonmon crime of doliberato murdor. But · tho 

task ought, it is beliovod, to bo attamptod. (Tho result of the difforen-
two 

tiation thus osta.blishod botwoen thofoatogorioa of violations of the law of' 

war ould not neoossarily bo to rondor immuno from punishmont or fl'Oll tho 

duty of oo \ponsa.tion tho l oss hoinous manifosta.tions of lawlossnoss • But 
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thoso would bo govornod by a. dif'f'oront procoduro; in pa.rtj oulo.r· thoy 

trould not bo covorod by tho demo.nd f'or immediate surrond r o.s pa.rt of' tho 

armistice stipulations.) It is not possiblo to uccopt the viow that the 

punishment of wnr crimes must bo lof't to tho courts of tho Unitod Nations 

and that any attompt to link up tho joint d~'lllD.nd for tho surrondor of war 

oriminnls with a dotnilod on\.Ul\orution of' wnr crimos included in tho domand 

ought to bo doprocntod. Any common policy of' tho United Nntions in tho 

matter will bo to somo oxtont dovoid of' substanco unloss, in nddition to 

jointly guara.ntood snf'oguo.rds of' impnrtinlity, it is accompaniod by an 

understanding ns to tho scopo of' of'f'oncos in rospoct of which surrondor of 

war criminals is to bo sought and offootod. Such o.n 1mderstnnding may 

havo to bo tho result of' prolongod study o.nd discussion. It probably 

oonstitutos tho principal nspoct of tho question ns to ''That crimos 

should tho Committoo deal with ?" - a quostion which monns, in offocta 

"Whioh violo.tions of tho law of' wnr shall bo included as pa.rt of tho 

armistice stipulations in tho domand for the dolivory of vra.r criminnlA 

o.nd thoir trial by tho courts of' tho United Nations?" 

othor aspoots of this problem appoo.r, in comparison, to givo riso 
' 

to little or no difficulty. Wo.r crimos to bo prosocuto · ..,_t.s·:. !'~-;,~orly 

bo thoso arising out of defined violntions of rulos of internntionnl law 

or of criminal la.n gonerally, wherovor committed in connection with tho 

war by tho Gorman Govermnent, or its armed forcos, or its civil authorities, 

or othor persons acting either by authority of tho Gonnn.r, Gov\,:..-runent or 

without such authority since August 31, 1939 - in tho ca.so of Czocho­

elovakia possibly sinoo i.nrch 1939 - and affooting injuriously the 

United Nations or their no.tionnls. Probnbly no mnterinl nssistnnce 

will bo found in an attompt to distinguish bot\veen th0 acts of' tho 

Genna.n Sta.to as suoh and o.ots a.ttri buta.blo directly to indi vj 1h1fll s • 

All nots of tho State a.re nttributo.ble to individunl persons. Thoro 

a.re none which co.nnot be tra.ood to a decision of an individunl or of' a 

pluralit y of' individuo.ls . Noithor is it holpful to ostnblish a 

distinction botwoon offoncos ngninst life o.nd limb nnd those o.gainst 

property. Pillngo, lwi~or and nrb~tro.ry rlcstruction of private and 
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publio proporty mo.y, in thoir orfocts, bo no l oss oruol and dosorving 

of punislunont than nots of porsono.l violonoo. Thero mny, i~ offoot, 

bo littlo diffcr onoo bot\voon ·oxoouting n person and condomning him ton 

slow doa.th of' sta.rvn.tion a.nd oxposuro by dopriving him of sholtor o.nd moa.ns 

of sustona.nco. Finally, no just or working tost of distinction oa.n bo 

fo\D'ld in tho possibility of osta.blishing a. diroct connootion botwoon tho 

orimina.l not o.nd any individua.l viotin1 or viotims. Tho parson who issuos 

gonoro.l orders for tho killing of hosto.gos is no loss guilty tho.n tho 

person to whom wo mo.y be o.blo to bring homo o. spocif'io ordor for shooting 

a po.rticula.r hosta.go or group of hostagos. A comMndor who issuos o. 

gonoro.1 order cnlculutod to provont tho sa.ving of' life a.rtor tho sinking 

of morcho.nt vossols is no loss guilty tha.n o.n officor or soldior who is 

found to havo conunittod on his own initio.tivo a crime of this kind. 

Assuming thllt indis orilnina.to bomlxu'dmont of tovms for tho purposo of 

terrorising tho civilian population nnd tho doliboro.to mo.chine-gunning of 

oivilio.n rofugoos o.ro to be treated o.s wnr crimes irrospootivo of tho ploa. 

of suporior orders, tho moro fo.ot that nn i ndividual formed po.rt of o. 

bombing squadron rosponsiblo for such o.cts may bo suffioiont to stomp him 

a.a a war orimina.l although it is irlpossiblc to provo a. diroct oonneet1on 

bot\voon his conduct o.nd tho douth of o.ny i ndividual parson. Some loga.l 

systems rooognis o that when o. group of parsons, such as u gnng of robbors, 

commit a. crimo, oach o.nd ovory mombor of tho gl'oup rmy bo convictod without 

proving tho.t any po.rtioular mombor oommittod tho criminal not. 

io 
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III 

The Legal Basis of ~rosecution for War Crimes. 

What is the legal basis of any armistice terms providing for the 

delivery to the United Nations, prior to the conclusion of the Peace 

Treaty, of nationals of Germany and of her Allies accused of having 

committed violations of the law of war and for the trial of these persona 

by the oourte of tho United Nations? Is it the mere right of the viotor 

exacting vindictive retribution from the defeated State and challenging 

accepted notions of equality before the law by the underlying assumption 

that his - the victor's - forces or authorities have been free of any 

imputation of war crimes? 0~ is it a right which is firmly grounded in 

the principles and in the practice of international law and in the 

municipal legislation of most States? It is of the greatest importance 

both for the eventual effectiveness of the punishment of war criminals 

and for the authority of international law that the Gov~r..1Jnents of the 

United Nations should, in approaching and executing the task of p:mishing 

war criminals, be fully conscious of the ~nimpeacha~:e legal basis of 

their action. It is equally important that public op~nion in the United 

Nations and in the world at large should be made oo~n~sant, in language 

as devoid of technicalities as possible, of the lega l grounds of that 

action. It is a legitimate function of jurists to assist in this matter 

both the Governments of the United Nations and the cause of .:.;1tsrnutional 

justice. 

There will be many who vrill urge that the war crimes COJIDJ'litted by 

Germe.ey in the second World War have been so unprec endented in their 

premeditation and ruthlessness as to warrant a departure from accRpted 

forms and procedures of i nternational law. However, it is unwise to 

jettison rashly the aid which existing law is in a position to offer. 

It is doubly unwise to do so at the close of a war ~he essential purpose 

of whioh ia to vindicate and to restore the law of nations. For a 

considerable period nftor the first World Viar German writers gave emphatic 
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and repeated exprossion to the accusation tha.t the demand of the Allio• 

tor the delivery of war oriminals wns in flagrant contradiction both with 

international law and genoral principles of lo.w. They were supported by 

writers in other countries. It may bo of interost, as showing the 1tre ... 

of the feelings of GerJN1n jurists on the subject, to quote a passage troa 

the Opinion of Professor Meurer, a German Privy Councillor and an inter­

national lawyer of repute, delivered in the course of the work or tho 

Connission on War Crimes appointed by the Gerimn ~.!.~~tag_ after the 

tiret World War. Referring to Articles 228 - 230 of the Treaty ot 

Versailles, he saids "The Allies thus imposed upon Germaey a brae.oh ot 

moat elementary legal principles and a forced departure from entire 

German legal history. Already in 1356 the Golden Bull prohibited •tor 

all times• the delivery of Germans for punishment by a foreign State. It 

declared that this prohibition was merely a. confirJN1Uon of an 1.Jllnemorial 

right and ouetcm. •••••• The German Govermnent could not, it is true, 

prevent Articles 228 - 230 of the Treaty of Versaillos from becoming lo.w, 

but when it came to giving effect to their provisions, the torn German 

people rediscovered its unity and resisted like one man a demand which 

oonstituted a cultural outrage," (V'5lkerrecht 1m Weltkrieg, vol. III (1), 

P• 67). It is of importance, eo far as this lies with the United Nationa, 

to put beyond doubt the inaccuraoy of any similar accusation. 

The first relevant fact in the sHuation is that the practioe t.nd the 

docti·ine ot international law as well as the munioipal law of t. oonsider­

t.ble number of States recognise that a bell igerent is entitled to puni1h 

tor war orime1 those members of the armed forces of t he opponent who tall 

into his hands. There is hardly a dissenting voice in the general 

approval or that rule. Neither is it a new doctrine ln international 

law. Franoisco de Vitoria, writing in 1532, stated the underlying 

principle in De Jure Be!_!!.1 • •••••.•• etinm pa~a v_ic_t?~~~, recuperati.a 

rebus, paoe etiam seouritate habita, lic~t vindioare injuriam ab hostibua 

~ .e~ & an~rne~-~·:- t re in hostes, _& pWli re illo~ pro injuria Ulatia, •• • 

He elaborated the wider reasons of the validity of this principle, 

I 



• 14 -

"• ••• nee pax, nee tranquillitae 1 quae est finis belli, aliter haberi 

_p)test, nisi hostes malis ~ damnis afficiantur, qu~bus deterreantur, ne 

iterum aliquid tale couunittant" (V. Prop., 19). Grotius, while pleading 

tor prisoners of wo.r who have surrendered or desire to do so, says: 11 in 

order to warrant their execution it is nooessary that a crime shall have 

been previously 00Dm1itted, such a crime, moreover, as a just judgo would 

bold punishable by death" (Book III, XVI. I.). Christian Wolff, the 

German philosopher and l awyer, writing in 1764, reproduces, al.Jnost 

literally, the same view (Jue Gentium Methodo Scientifioa Pertraotatum, 

§ 798). Johann Jakob Moser, a leading German positivist writer of the 

eame period, is even more emphatioi "Enemy combatants who act contrary 

to international law need not, when they f all into t he hands of the 

belligerent, be treated as prisoners of wo.r, but may be treated as robbers, 

murderers, and so on11 (Grundsa"tze dee ~olkerrechtee in Kriegszeiten, 1752, 

§ 18). The Institute of International I.aw expressed the same view in 

1882 (Annuaire, V (1881-1882), p. 174). Holland, writing in 1908, was 

very definite on the subject: "Individuals offending against the laws of 

war are liable to such punishment as is proscribed by the military code 

L. 

of the belligerent into whose hands they f all, or in default of such codo, ler 

then to such punishment as may be ordered, in accordance with the laws and } 

us~ges of war, by a military court •••• When a whole corps systeinatic-

ally disregards tho laws of war,~•• by r ofusal of quarter, any individ-

uals belonging to i t who are taken prisoners may be treated as implicated 

in the offence" (The La.vrs of War on Land, §§ 117, 118). It is unnecessary 

to add to these citations of authorities. 

As will be submitt ed presently, this genera lly acknowl edged right 

of the be lliger ent to punish enemies guilty of war crimes, far from being 

irrel evant to the question of the l egal propriety of demn.nding the handing 

over of oriminals to the victorious belliger ent , is closely r el at ed to it. 

by 

.e 

8 

rv1ew 

be 

,ry 

In the meantime it is suff icient t o not e thnt tho gener a l r ecognition of ew 

thnt right supplios a conclusive nnswer to those who r egnrd as l egally ;y of 

abhorrent t he i den of tho bel l i ger ont, f avour ed by the uccidont of be i ng wO 

nble to poss ss hims lf of the par son of th onoJT\Y, actine; as j udge i n his 
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"• ••• nee pax, nee tranquillitas, quao est finis belli, a.liter ha.beri 

p,test, nisi hostes malis ~ damnis affioiantur, qu~bus deterrea.ntur, ne 

iterum aliquid tale ooDDnittant11 (V. Prop., 19 ). Grotius, while pleading 

for prisoners of vro.r who have surrendered or desire to do so, sayss "in 

order to warrant their execution it is nooessary that a crime shall have 

been previously oommittod, such a crime, moreover, a.s a just judge would 

bold punishable by doe.th" (Book III, XVI. I.). Christian Wolff, the 

German philosopher and lawyer, writing in 1764, reproduces, almost 

literally, the same view (Jus Gentium Methodo Scientifioa Pertraotat\Dll, 

§ 798 ). Johann Jakob Moser, a leading German positivist writer of the 

same period, is even more emphatios "Enemy combatants who act contrary 

to international law need not, when they fall into the hands of the 

belligerent, be treated as prisoners of war, but may be treated as robbers, 

murderers, and so on" (Grundsatze des Volkerreohtes in Kriegszeiten, 1752, 

§ 18). The Institute of International l.e.w expressed the same view in 

1882 (Annuaire, V (1881-1882), p. 174). Holland, writing in 1908, was 

very definite on the subject: 11 Individuals offending against tho laws of 

war are liable to euoh punishment as is proscribed by the military oode 

of the belligerent into whose hands they fall, or in default of such oodo, 

then to suoh punishment as ma.y be ordered, in aocorda.nce with the laws and 

ue~ges of war, by a military court. • • • When a whole corps systematic­

ally disregards tho laws of war,,!:£•, by refusal of quarter, any individ­

uals belonging to it who are taken prisoners may be treated ae implicated 

in the offence" (The Laws of War on Land, §§ 117, 118). It is unnecessary 

to add to these oitations of authorities. 

As will be submitted presently, this generally acknowledged right 

of the belligerent to punish enemies guilty of war crimes, far from being 

irrelevant to the question of the le al propriety or demanding the handing 

over of criminals to the victorious belligerent, is closely relat ed to it. 

In the moantime it is surfioient to note tho.t tho general recognition of 

tho.t right supplies a conclusiv answer to those who r ego.rd as l egally 

abhorrent the ideo. of tho bel l igerent, f o.voured by the o.ccident or being 

nble to possess hims lf of the porson of th onomy, o.ctini as judge in hie 
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own oause. In the absence of a reasonable prospect of war crimes being 

punished by the offender's own State, there may be justification, subject 

to practioable judicial safeguards, in risking the taint of partiality 

associated with the application of the lav, by the injured State. 

However, the generally acknowledged right of the belligerents to 

penalise the infractions of the law of war by the nationals of his opponent 

is grounded in legal considerations more persuasive than the mere fact of 

the general recognition of that right. What are these considerations? 

In so far as war crimes have been oommittod in the territory of the 

· belligerent who is in the position to inflict punishment, they may be 

deemed to be covered by the ordinary territorial principle of criminal 

law. A State is entitled to punish crimes committed on its territory. 

(In relation to the other belligerent there is, of course, no question of 

the operation of the principle of immunity of armed forces on foreign soil. 

The ordinary rules of exterritoriality, based on interno.tional com1.ty and 

consent implied from the mutual respect for the r~~hts of sovere!gnty in 

time of peace, do not obtain in time of war. Ev n in time of peace the 

operation of the prinoiple of exterritoriality of fore ign a~;nod fo~ces 

stops short of an immunity for aots directed against t he ;;;o.fety of the· 

State). The application of the territorial principle covers, h.1 the 

first instance, all violo.tions of intei·national law in t .1e tor·r i-to~·y under 

military occupation of the enemy - the me. in source of wur cr _mes in the 

aooond World War. For it is fundamental -chat the t erritory occupied by 

the enemy remains under the sovereignty of the bellj gere·:1t t er,ipora.rily 

divested of his jurisdictional rights. The same t erri~orial prinoiple 

includes crimes oonnnitted in and from the air over the territory of the 

State assuming jurisdiction. The questi cn of the extent to which acts 

committed in the cours e of air warfare ma .. pr operly come within the purv1~, 

of punishn1011t of wur cri inals is discussed below, but tr.ere ought to be 

little doubt that, in so far as they hnve to.ken place over the t erritory 

of the State which is in the position to cla im jurisdicti on, they are 

covered by th t erritoria l principle . Thi s is so rticularly in view 

of the almost universal acceptance of the p·inoipl e of the sovereignty ot 

the States in the superinoumbent air. Th same o.pplios , f !.nally, to 
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aots oorranitted on the high seas by naval or air foroes of the eneJJV -

ecta whose effect takes plaoe on the vessels of the belligerent olaiming 

the righ~ to punish war crimes. This extension of the territorial 

principle received the approval of the .:'err,,anent Court, "t International 

Justioe in The Lotus oase; prior to that case it had s6bstanoial 

authority behind it. Thus interpreted, the territorial principle oovers 

effectively any war crimes coJ1111itted against vessels - and their 

passengers and crews - of the United Nations by enemy ships or enemy 

aircraft. 

The territorial principle - the principle that a State is entitled 

to punish unlawful acts oommit,·ed Within its territory by nationals and 

aliens alike - supplies a substantial explanation of the existing rule 

authorising a belligerent to punish war crimes committed by the eneJl'\Y• 

In the oircwnstances of the second World War where the military operations 

have so far taken place mostly in the territol")I of the opponent• of Ger111&ey 

and of her allies, it embraces the by far greater part of war crimes. 

There still remain acts COllltnitted in the territory of the adversary. These 

include, for instance, maltreatment of prisoners of war and ot ene~ al1en,. 

With regard to such acts the belligerent uay, in applying his municipal 

law to war criminals, be deemed to rely on the rule, which~ States 

apply and which general international law has not stigmatised as illegal, 

that a State may punish criminal acts committed by foreigners abroad 

against its own safety or against its nationals. 

There would, accordingly, appear to exist a broader basis, in addition 

to an unoontroverted cu.atom of warfaPe7 tcr the nle of 1.iitePMtional law 

which concedes to belligerents the right to punish such war criminals ae 

•Y fall into his hands. That basis is the generally recognised right 

ot the State to punish orimes oonnni tted within its territory as well as 

the right claimed by some States and net denie d by international law to 

punish crimes wherever oomnitted against the safety of the State and its 

nationals. HoWQVer, this explanation of the established rule lacks 1,he 

persuaeive force which is indicated in the circUJT1Stanoes unless we realise 

that the belligerent is, in easenoe, enforoing not only his munioipal law, 

1 

1 -~ 
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but also the law of nations. The war cr iminals are punished, fundament• 

ally, for breaches of international law. -:Vhen we say that the belligerent 

inflicts punishment upon war criminals for the violation of his municipal 

law, we are making e statement whioh is partly incor r eot and partly only 

teohnioally oorreot: in the sense that the relevant rules of international 

law are being applied, by adoption or otherwise, as the municipal law of 

the belligerent. r rimarily, punishment is inflicted for the violation 

of international law. When the British ·:ilitary Manual authorises 

punishment for the violation of 11 reoognised rules of warfare" it is 

referring to violations of internati onal law, and not of British municipal 

law. The rules of warfare, like any other rules of international law, 

are binding not upon impersonal entities, but upon human beings. The 

rules of war are binding not upon an abstradtnotion of Germany, but upon 

JJl8mbers of the German Government, upon German individuals exeroising 

gowrnmental functions in oocupied territory, upon German officers, upon 

German soldiers. When we say that a belligerent has the right to 

punish members of the enemy forces for violations of the Hague Convention, 

we do not intend to say that he has the right to punish them for the 

infraction of his municipal law. For the Hague Convent~ons have not, in 

the case of most States, become part of their municipal law by aey express 
(l) 

aot of incorporation. In no other sphere does the view that inter-

national law is binding only upon States but not upon individuals lead to 

more absurd OoilSequenoes and nowhere has it in practice been rejected more 

(1) In Great Britain the Hague Conventions ratified by this country are 
probably binding upon Courts independently of specia l l egislation (see 
MoNair, The Law of Treaties, (1938), p. 17 ). In Germany, Convention No.IV 
was appended in 1911 as Annex II to the Army Regulations. This was only 
loosely in aooordance with Article I of the Convention whioh laid down that 
"the Contracting Powers shall i ssue instruct ions to their armed forces 
which shall be in conformity with the Regulations respeoting the Laws and 
Customs of War on Land, annexed to the present Convention." In faroh 1914 
the German military authorities issued regulat i ons covering collective 
punishment which the Reiohstag Commission on War Crimes designated as 
olearly contrary to the Hague Regulations. )~en i n 1901 iajor Friederich 
was i nstructed to prepare for the use of the army a manual entitled 
"Customs of Viar on Land" (Kriegsbrauch 1m Landkriege ) , he did not refer to 
the Hague Regulations. He testified on oath before t he Commission that 
he had no detailed knowledge of the Hague Regulations as that time 
(V~lkerreoht 1m Weltkrieg, I. p. 27). Th compr ehensive I talian Code of 
the laws of War and Neutrality of July 8, 1938 , does ot r ef er to the 
Hague Conventions. 

·1:1 
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ampha.tioolly than in tho domin of tno lnvra of wnr. Tho direct 

subjeotiun of individua.ls to tho rulC;>s of' wnrf'aro onta.ils, in tho vory 

nnturo of things, a. rosponsibility of a. orimina.l ohnra.otor. 

Somo oonf'usion ha.a boon oausod, without good ronson, by suoh provisions 

as Artiolo S of tho Haguo Convontion No. IV which la.ys dovm that "o. 

bolligoront pnrty whioh viola.toe tho provisions of the Rogulo.tions shall 

bo lia.blo to po.y oomponsntion", IUld Artiolo 24 of tho unro.tified Hnguo 

Rulae of Air W<1rto.ro aooording to whioh o. bolligorent Sta.to is liable to 

pny 0011\pensation for injuries to persons or property oo.usod by tho 

violo.tion by o.n:y of its officors or toroos of' tho provisioM rolating to 

aorial warfare. (l) From these and similar rulos tho conclusion wns drawn 

that tho rosponsibility for the violo.tion of rulos of' wnrf'a.ro is limitod 

to poouninry ocmponsa.tion. Thora ought to be no doubt that thoso provisions 

rotor to the rosponsibility of tho Sta.to as a. wholo, a.nd tha.t thoy woro not 

intondod to oxoludo tho responsibility of individuals or tho oustoma.ry 

right of Sta.toe to punish on~ individua.ls for tho viola.tion of rulos o£ 

111'r'• 

Thora is a. woighty additiono.l reason why tho Ho.guo Convontions must 

bo oonsidored to bo binding upon individunls irrospoctive of tho quostion 

. whet.her thoy hnvo been exprossly inoorpor11tod as part of municipal law. 

This is so tor tho ro~son tho.t thoy formula. te and aro lo.rgely doolaratory 

of' tho fundamontal rulos of wnrfo.re as diotatod by gonorally reoognisod 

prinoiploa of' h\lft!Ulity. Tho somo 11pplies to tho ma.in a.spE>ote of the 

provisions of the Geneva Conventions on the trentment of prisoners of war 

or of siok Md wounded or of the London No.va.l Trea.ty of 1930 and of the 

London Protoool or 1936 in respeot of the elsnenta.ry duty of sa.f'eguarding 

the lives of' oivilinns in eubmnrine wnrfare. In their broad purpose as 

distinguished from speoifio regulations, these internntiono.l conventions 

(1) The COJID11ission whioh dref'ted the Rules decided not to include a 
provision for the punishment of persons guilty of breaohes of the oruoial 
articles of the Rules. But, it added, "its nbsenoe will not in any way 
prejudice the imposition of pUllishment on persons who are ~uilty of 
brenohes of the lnv1& of aeria.l warfnre". (Cmd. 2201, P• 59). 
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are expressive, in the words ot the preamble to ·the Hague Convention No. IV, 

"or the principles of the law of nations, derived from usages estahlished 

among oivilised people~frmthe laws of humanity, and from the dictates of 

public conscienoe. 11 Similarly, the relevant provisions of' the London 

Naval Treaty of 1930 are expressly prefaced by the significant statsenta 

"The follovring are accepted as established rules of international law. 11 

When the German Supreme Court, on July 16, 1921, in the case of the 

Llandovery Castle, fotmd the accused guilty of killing defenoeless persons 

in lif'o-boe.ts, it did so on the ground that they acted against a clear and 

uncontested principle of international law as against whioh even the plea 

or superior order offered no defence. 

The above considerations supply also a corrective to any undue 

preoccupation with the question as to what law shall be applied in 

001m.eotion with the prosecution and the pmishment of war criminals. That 

law must be, primarily, the law or nations. Tho fact that it may be 

regardod as forming part of the municipal law of the bolligerents in question 

is a convonient but in no way essential addition to the ::;"trongth of the 

juriadiotional claim of tho belligorent proceoding ti:, 1)nrd.sh persons guilty 

or war crimes. This being so, it is proper for the United Nations to lay 

stress, not on any excoptional or summary character of the jurisdiction, 

military or othorwiso, to be set up for tho purpose, but on its osGontial 

oontormity with the law of nations. Neither is thoro an adequate reason 

tor a dispersion of effort whioh may result from an attempt to fonnulate 

the applicable rules of law in tho matter of bolligoront. occupation or 

otherwise. 

Onoe it is realisod that the offenders are being prosocutod, in 

aubstanoa, for breaches of international law, then any doubts due to 

inadequacy of the municipal law recode into tho background. In viow of 

repoatod assertions to tho contrary, the Unitod Nations ought to avail 

thEllllsolvos of every legitimate occasion for st ressing tho fact that there 

is in this matter no question of nny vindictive r ot r on ct lv:~J ari~ing out 

of tho croation of crimes of which tho accused could not possibly bo 

cognisant. There is evon no question of procedurnl r otroact ivity by 
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subjooting him to a. foreign jurisdiction in dofio.noo of established law 

nnd prinoiplos. Tho only problem that may call for municipal logislo.tion 

is tho nooossity of detailed rogulations and rulos for tho orgnnisation and 

procodure of military courts or any special tribl.Ulals of a mixed military 

and oivil oharaotor. 

It has boon shmm that thero is no novelty about the principle that 

a bolligorent is ontitlod to punish suoh perpetrators or war orimes as fall 

into his handJ that that principle, far from being a more assertion of 

p<1tver, grudgingly assented to by international law, on the po.rt of tho 

fortune.to belligerent is, in turn, grounded in tho fact of recognition 

by intorna.tional law of' tho criminal oompetonoo of States bo.sod on the 

territorial and cognnto principles as woll as in tho faot that in punishing 

war orhninals the bolligeront applies and enforces, in essonoe, tho rules 

of the law of nations which are binding upon the individual rnombors of tho 

armed forocs of' o.11 bolligeronts; that there is thus no question of any 

retroe.otivo application of tho law oithor from tho substnn~:.ve or tho 

jurisdiotional point of view; and that it is of tho utmost importanoo 

that this aspeot of the legal position should bo made abundo.ntly clear at 

~ery relevant stage. 

There is, however, a further difficulty to be mot. Admitting tho.t 

the belligerent is entitled to punish onomy war criminals who happon to 

fall into his hands, whore is the warrant, in addition to tho undoubted 

right of tho victor to lay down tho conditions of the annj stice, for the 

olaim that tho dofentod State should hand over war criminuls to tho victor-

ious bolligoront? It is opon to tho United Nations to declare that in 

vicvr of the unprooed.onted oho.racter of criminality vrhich cho.ractorised the 

conduct of Germany and her treatment of tho population of the territories 

occupied by her, thoy fool justified in assuming tho res ponsibility for 

repeating the innovation introduced by tho Pea.co Treaty of Versailles 

rogardloss of any other pro-oxisting procodont. There vrill be many who 

will urgo that a. doolaration of t his nn.turc i s pr ofere.blo to any nttompt 

to adduoo l ognl argumont in support of t ho action tnkon. 

Tho viow te.kon in th pr sont marnor a.ndun is that it vrould be wrong, 

•• 



• 21 -

in this mo.ttor o.s in others, to disda.in nny nssistanco mi oh osto.blishod 

law may offer. International l aw pennits the punishment of war criminals 

regardless or the manner in whioh they happen to fall into t he power of 

the belligerent. The war criminal may fall into th o hands of the enemy 

as a prisoner of war in the course of mil i tary operations. Or this may 

be the result of the occupation -before or after the annistice or even 

after the peace treaty - of the territory of the enemy. Suoh occupation 

may be aotual or, in tho case of t he total defeat of the enemy, it may be 

constructive. When the enemy has been totally defeated, the adversary may 

proceed to the occupation of the entire enemy territory - a course which, 

with regard to German territory, was advocated by some at the end of the 

first World War and which is likely to be urged at the conclusion of the 

present war. In that case he is legitimatoly i n the position to lay his 

hands on the offenders, If, while abstaining voluntarily from occupying 

the territory of the defeated belligerent, ho stipulat es for the handing 

over of the criminals, what he is in fa.ct doing is to exact from the 

authorities of the defeated State the performance of a f ,':!~·';lo::i which he 

would be in the position to fulfil but for t ho s elf-dony1ng dAcis i n to 

refrain from occupation. The entire territory of the dofeat sd opponent 

is at tho morcy and within tho reaoh of the victor. The '<m.r cr i m:t als are, 

oonstructively, in his hands. The defeated and disaI'JT1 Ar1 1.rr11y of tho 

adversary, as well as its govermnent and administration ar o, in a r eal 

sense, in tho hands of the victorious belligerent. If tho s econd World 

War onds with the occupation of the entire Gorman t or r:tory by t he armed 

forc es of the United Nations, the war criminals wi ll bo s ffi 2'"')n; A~_J.;her by 

the occupying Powers or by the Gonnan author i ti es acting under tho:~r 

dir ection, and t h0 conditions for the applicat ion of the estab lished rule 

will b0 ful l y and liter al l y r ealised. art t he situat ion ,ri l l ~ot 00 

diff er ent i f for political r easons counselling r estra int the victorious 

States will r efrain from fully occupyi ng t ho territory of t he def eated 

bolli gor ent. The rule of i nt ernational l a.vr whi ch authorises t he 

bol liger ont to mot e out punis ranent to rar cr iminal s who fall i nto hi s hands 

thus covers f ully tho ca.s o of his r ight to punish t hos e vrho are, at his 
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