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INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTICN AND DEVELOPMENT

Committee upon Rules and Procedure Relating to Punishment of
Crimes Committed in the Course of and Incidental
to the Present War.,
sRRAAAR AR KKK A AR

CHAIRMAN: Sir Arnold D. McNair, C.B.E.,
Vice=Chancellor of the University of
Liverpool.

INTRODUCTORY NOTE
by the

Secretary=General.

At the first meeting of the International Commission for Penal Recenstructien
and Development, held in Cambridge on 14 November, 1941, one of the items on the
Agenda was:s "Rules and Procedure to Govern the case of Crimes against International
Public Order", and Professor Goodhart delivered an Address on this subject.* The
Commission then adopted the following Resolution: "That this meeting horeby
establishes a Committee to oconsider the Rules and Procedure to Govern the ocase of
Crimes against International Public Order, in oollaboration with other Bodies working
on the sgme subjeot, and to report thereon to tho International Commission for Penal
Reoonstruotion and Development".

Sir Amold !MoNair, Vice=Chancellor of the University of Livorpool was asked teo
aot as Chairman of tho Committee which was styled "Committee upon Rules and Procedure
relating to Punishment of Crimos committed in the Course of and Inocidental to the
Present War. Sir Amold framed a Questionnaire (W.2, 28 April, 1942) which was
distributed to the members of the Committoo for their obserwvations.

A meeting of the Committee was held at the Czechoslovak Institute on 14 June,
1942, at which practiocally all tho momboers of tho Commission woro presont. The
Questionnaire was disoussed in all its aspocts and tho Chairmen drafted a Nobe,

embodying somo prinoiplos which emorged from those doliborations (W.3, 14 Juno, 1942).

* Soe Proceedings of the Conferonce held in Cambridge on 14 November, 1941, botween
representatives of Nine Allied Countries and of tho Dopartment of Criminal Scionce
in the University of Cambridge. Edited by L., Radzinowicz and J.We Cocll lurner.
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were received from: Dr de Baer (D.8), Monsieur Simon (D.9), Professor Lauterpacht
(Ds10), Dr Benes (D.1l), Dr de Moor (D.12), Monsieur Bodson, (D+13), Professor Glaser
(De14), Mr Stabell, (D.15), and by Monsieur Stavropoulos (D.15a).

Dr de Moor's Sub=Comm!ttee. On 19 August, 1942, Dr de Moor framed a Note

(We4, 24 August, 1942) which was sent to the members of the Commission. The replies

were received from: Dr de Baer (D.12) from Monsieur Tschoffen (Da17), Professor

Goedhart (D.18), Professor Glaser (D.19), Mr Aulie (D.20), Monsieur Bodson (D.21),
Dr Benes (D.22), Professor Lauterpacht (D.23), Monsieur Simon (D.24), Monsieur
Stavropoulos (D.25) Dr de Moor (D.26).

Dr “cies' Report on the Extradition of War Criminals (F.1l) will be foumd
immediately after the material submitted by Dr de Moor's Sub-Committes.

The Chairman of the Committee, Sir Arnold McNair, co-ordinated the whole of

the material and added a covering Note (D.27).

This Report was submitted to a full meeting of the Commission whioh was held in
London on 29 July, 1943. At this meeting the Report was adopted, and it was
wmanimously resolved that it should be remitted to the appropriate authority of each

¢f the Allied Governments.
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INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT

of

COMMITTEE CONCERNED WITH CRIMES AGAINST INTERNATIONAL PUBLIC ORDER

1. The Committee oconsists of the following:-

All the members of the Commission end cortain co-opted membors.

2. Ite torms of reference are as follows:-
Tomwnmnomdmmﬂumnhhsmdkmﬁwomhﬂmto
Punishment of Crimes committed in the Course of and Inoidental
to the present War.

Report oonsists of the following parts:=

A. Note by the Chairman,

Bs  Interim Resolutions adopted by the Committee on 15 July, 1942,
Co Chairman's Questionnaire of 28 April, 1942 and answers therete.

D. Memorandum by Professor H. Lauterpacht to which partiocular
attention is drawn,

E. Dr de Baer's Sub-Committee:

(1) Questionnaire of 22 October, 1942 on National Law and
Jurisdictions and Replies:

(i1) Questionnaire of 24 Octobor, 1942, on the Mfeaning and
Scope of War Crimes, eto., and Replics.

Dr do Moor's Sub=Committee: the Defenco of Superior Orders.
Dr V. Benos and M. Vlaitch: Extradition.

Comments on the Chairman's Note by Dr de Bacr, Dr de Moor,
Monsieur Bodson, and Dr Glaser.




A. NOTE BY THE CHAIRMAN

(a) Introductory. My colleagues and I have found that since the appointment

of the Committee we have become so immersed in various aspeots of the war effort
that it has not been possible for us to hold the number of meetings that would be
required for the purpose of prepering and agreeing upon a comprehensive Report

upon the whole scope of the matters remitted to us. Our work has, however, led

to the production of certain materials which are, in my humble judgment, not without
value in the solution of some of the difficul% problems surrownding what is
popularly known as the Punichmant of War Crimes, and it seems to us worth while

to make a seleotion of those materials and put it at the disposal of those whom it
may oconcern. 1 must, however, make it clear that we are not collectively
responsible for the doouments attached, and that I alone am responsible for this

Ho'l'.eo
(b) Alternative Bases of Nat’onal Criminal Jurisdiotion. Among the many

alternative principles upon which different States base their criminal jurisdiotion
the principal are the following:
(1) the locus of the orime, that is, the territorial principles

(41) the nationality of the criminals

(1i1) injury to the State:

(iv) 4injury to a national of the State.

I wish to attempt en assossmont of tho extent to which the United Nations ocan

by means of existing laws and jurisdictions deal with the crimes committed against

them and their nationales, once they can lay hands upon the criminals.
(1) The territorinl principlo. All of the European United Nations and China

and the United States of America accept the territorial principle and can try and
punish acts committed on their territory which are made oriminal by their respective
legal systems. Most, if not all, of the aforesaid States include within the
territorial principle orimes committed or taking effect upon their ships, public ‘or

private,
(1) To nationality of the oriminal. The following oan try and punish acts

oommitted abroad by their own nationals which are criminal by their respective legal

systems.

__———



(111) Injury to the State.

Bolgium

China  (subject to wnimportant qualifiocations)

g;z_g_c&s lovakia
Franoce

Great Britain So far as relevant for present purposes,
only treason, murder, manslauwghter, piracy

and offences under the Treachery Act, 1940,

Greece
Pl

_7_1'01 land

- ——

‘I,u;.c_o:nbourg
1
Jor‘mx

Poland

Russia  As regerds "sooially-dangerous" aots.

_‘f"!;l‘_gos lavia

Extraterritorial treason is made
punishable by Federal legislation
and by the law of most of the States.

United States of Amerioca

The follewing oan try and punish orimes committed

abroad by fereigners against the security or integrity of the State exereising

Jurisdiotion:=

China
Czoachoslovakia
Franoe

gxoce

Holland
Luxembour
Norway

Poland

Yugosl gxi_g_

Great Britain and the United States of Amerieca stand almost alone in not

elaiming jurisdiotion over foreigners in resnect of acts committed abroad against

their security or integrity,










The difficulties arising in connection with the Defence of Superior Orders
are referred to both in the Replies to the Questionnaire issued by Dr de ioor's
Sub-Comnittee and in Professor Lauterpacht's Ilemorandum. Here, all that need be
gaid is that they are no less serious in the case of an international tribunal than
they are in the case of most national tribunals. If they are to bte solved by
frankly retroactive legislation, that oan be done nationally more easily than it

can be done internationally.

(d) War Crimes. The scope of this expression and the types of orime which

the United lNations should attempt to punish are discussed in ppe5 = 11 of
Professor Lauterpacht's llemorandum,.

(e) Defence of Superior Orders. I draw attention to the discussion of this

matter on pp. 39 = 46 of Professor Lauterpacht's Memorandum and to the Replies te
the Questionnaire issued by Dr de Moor's Sub-Committee.

(f) Extradition from Neutral States. This matter is discussed in the Report

by Dr V. Benes and on pp. 33-38 of Professor Lauterpacht's lemorandum.

At the ond of the Report will be found comments on my Note which have been

provided by four of my colleagues.

ARNOLD D, McNAIR.




B, Intorim Resolutions adopted by tho Committee on 15 July, 1942.

l. International Criminal Court

While most of us bolieve that the timo is ripe for the establishment of a
Pormanent International Criminal Court, we all hold the provisional viow that a
vory large porcentage of tho orimes whioh havo been and will be committed
ineidental to and in tho course of the present war (which for the present we shall
meroly rofor to as "war orimos") can bo punishod by moans of the jurisdiction of

the munioipal courts of the Allied Powers, both civil and military.

2¢ The Armistico

We recommond that:

(2) tho Armistice should contain appropriato stipulations for tho handing
over for trial of porsons acoused of war orimos, or specified or to be specified
by name or by categories, such as the members of such a unit operating in such a
distriot at such a time; and

(b) the Allied Powers should intimato on tho signing of tho Armistico that,
in addition to the application of any other measures, they will refuse to sign a
Poace unloss and until there has beon substantial performanco of this stipulation
contained in the Armistioce.

3. Surrender by Noutral Statos

We recommend that:

In the near future the Allied Powers should indiocate, through the appropriate
ohannels, to noutral Governmonts tho desirability of exoroising carc to avoid
the recoption on thoir territory of porsons likely to be accused of war crimes,

particularly in viow of the large number of orimes now being committed.
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i 28 April, 1942.
CONFIDENTIAL

INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT

COMMIT TEE CONCERNED WITH CRIMES AGAINST INTERNATIONAL PUBLIC ORDER.

COMMITTEE UPON RULES AND PROCEDURE RELATING
TO PUNISHMENT OF CRIMES COMMITTED IN THE COURSE

OF AND INCIDENTAL TO THE PRESENT WAR.

QUESTIONNAIRE.

As What orimes should the Committee deal with?

(1) Crimes committed by members of Enemy Foroes:
(a) upon the persons of members of Allied Forces anywhere:
(b) upon the persons of Civilians in Allied Countries or elsewhere:
(e¢) in relation to Allied State Property:

(d) 1in relation to the Private Property of members of Allied Forces
or of Allied Civilians:

(e) at sea:
(f) from the air:

(11) Crimes committed by Enemy Police or other civilian authorities of the
kinds () (b) (¢) and (d) above-mentioned.

(1i1) Crimes committed by non-enemy nationals such as the nationals of
countries occupied by the cnemy who have supported the enemy.

Will mombers of the Committec please add to or

amend this classifiocation?

B Shall we limit our enquiry to acts donc since the invasion of Poland by

Gormany in August 1639, or shall we go further back? If so, how far back?

Upon what basis can jurisdiction over pre=war orimes be founded except that

of the State upon whose territory or ageinst whose integrity the crime was

comni tted?

_—— ==
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Cs What system of law should be adopted in the case of each of the oategeries

of orime above-mentioned?

To whioch classes of crime would the following systems of law be most

appropriate?
(1) +the military law of the Allied State to whioh the viotim ar the
property belongs:
(1) the ordinary criminal law of that Allied State:

(114) the provisions of the Regulations coneerned with the laws and
customs of war annexed to Hague Convention IV ("Hague Regulati ons™)
and other international instruments such as the Gas Protoocol of
1925, the Geneva Conventions of 1929 concerning sick and wounded
and prisoners of war, the London Protoceol of 1926 relating to
operations by submarines.

And (iv) what system of law should apply where the victims belong to two or

more Allied States:

De C being determined, what should be the tribunals and the procedure?

There appear to be two vays of dealing with this matter:

(1)

(11)

to resort t» existing tribunals so far as they have jurisdiction;
for instance, would the ordinary military courts and the ordinary
municipal oriminal courts of the Allied Powers have adequate
Jurisdiction to deal with the majority of orimes cemmitted by
enemy persons and their adherents?

Is it desirable to create a special court to deal with the
residue of crimes over which the above=mentioned courts would not
have jurisdiction?
to create ad hce an international oriminal court to deal with all
crimes excopt those committed by Allied nationals who are quislings,

traitors, ote. .,

T



If an international oriminal court is to be created, ought the judges to

oonsist of:

(1) Allied nationals only
(1i) Allied and neutral nationals
(441) Allied, neutral and enemy nationals?
(iv) Is there any prospect of such a court being constituted within
a reasonable time after the cessation of hostilities?
(v) Is there eny prospect of neutral Governments allowing their

nationals to act as Judges?

What do you think of inviting neutral nationals to attend Allied ocourts as

ebservers = Officers of the Navy, Army and Air Forces in the case of military

courts and Judges in the case of civilian courts?

(There is an analogy for this in the ocase of Turkish Courts for a
limited period after the abolition of the Consular Courts by the Treaty
of Lausanne in 1924).

What State or authority should conduct the prosecution and produce the

evidence?

What State or authority should be responsible for custody of the accused

pending trial, and punishment of those convicted?

Should the Allied Powers be urged to stipulate in the Armistice terms for

$he handing over of alleged criminals?

What steps can and should be taken to procure the extradition of persons

acoused who may have found rofuge in neutral countries?

Ought we to recommend the Allied Governments to warn neutral countries
to take care not to admit any persons suspected of having committed any
offences arising out of and incidental to the war, and to expel those whe

onter unlawfully.




What {s your opinion of the following defences:-

(1) defence of superior orders:

(1) immunity of the Head of a State and of other State offioials.

Would it be useful if the Committee prepared a statement of the rights and

duties of & military occupant in regard to the oivilian inhabitants, showing

the extent to which their obedience to his laws ocan be demanded?

Do you agree that we should confine our examination to oriminal aots for

which responsibility ocan be fixed upon individuals and not attempt to deal

with illegal acts by States, such as the waging of aggressive war in breach

of treaty?

Which Governments have elready published during the present war doouments

relating to orimes committed by the enemy?




INTERNATIONAL COMMISSION
FOR

PENAL RECONSTRUCTION AND DEVELOPMENT

COMMITTEE CONCERIED WITH CRTMES AGAINST INTERNATIONAL PUBLIC ORDER

COMMITTEE UFON RULES AND PROCEDURE RELATING
TO PUNISHMENT OF CRIMES COMMITTED IN THE COURSE

OF AND INCIDINTAL TO THE PRESENT WAR,

-

Answers to Questionnaire of 28 April, 1942,

Ae

I douht whether a olassification such as is attempted is
praoctiocal, at least at the outset. To start with I should rather
favour a general and inclusive desoription, such as "All Crimes
or offences committed in conneotion with or under the shield of
war operations or of the occupation of foreign territory, by members
of enemy fources or euemy police, or by enemy officials or enemy
nationals, which the existing recognised laws of war or ooccupation
do not Justify".

The suggesited dosoription excludes orimes committed by none

enomy nantionels. Dinch country has the necessary means in hand to

deal with 1%s ovm maticnalg. In the course of discussions,
divisions and distinction will inovitably be suggesteds They should
in my opinion be taken note of, with a view to later determining not
what Crimes our Committee should deal with, but what orimes are

punishable under this or that law,
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CZECHOSLOVAKIA

(i) The Committee should deal with war <orimes cf members of
Enomy Forces against the perscns of Allied Forces committod either
on tho territory of tho ooccupied states or on tho territory of the
hxis (a).

In regard to the fact that war has ceased to be a conflict of
armies = as it was in tho past = but has become through its total
oonception a conflict of all inhabitants of ono state against all
those of another state very numerous crimes are being committed also
against the Civilians in the Allied countries. Most of these orimes
are ordinary crimes liable to punishment in accordance with the
criminal law of the partiocular countries and only a comparatively
small numoor cf crimes can be considered solely in the light of the
Hague Convontions. On the other hand the number of acts in respect
of Civilians which must be considered as not in acocordance with the
civilized conduct of wmrfare hLas tremondously increased. Therefore
it will be necessary to analyse all forms of criminal acts against
the civilian population committed either on the territory of the
ocoupied state (for instanco denationalisation, concentrotion cemps
etc) or on tho territory of the Enemy (deportations, forced labour
ete.) (b)

Taking into account the seriovs encroachmonts upon the economio
life cof the occupied couvntries such as mass confiscation of state
and privete property, confiscction of all Jewish property = all in
flagrant contradiction with the regulations of the Hague Convention -
it will elso be nocessary to deal with crimes in relation to Allied
state and private property (o,d,).

It will also be necessary to deal with crimes committed at
soa amd from the airy as far as the latter are concerned it will
be necessary to supplemont the present regulations which from the
modern point of view are very incomplete and inadequate (e,f,).

(4i) It will be necessary to deal with crimes committed also
by Enemy Police or other civil authoritios (such as Enemy uniformed

oivil formations, for instanco tho German S.A., tho Gestapo., etec,)
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CZECHOSLOVAKIA

(1) The Committee should deal with war orimes of members of
Enomy Forces against the persons of Allied Forces committed either
on the territory of tho occupied states or on the territory of the
Axis (a).

In regard to the fact that war has ceased to be a conflict of
armies = as it was in the past = but has become through its total
ocnception a confliot of all inhabitants of ono state against all
those of another state vory numerous crimes are being committed also
against the Civilians in the Allied countries. Most of these orimes
are ordinary crimes liable to punishment in accordance with the
criminal law of the partiocular countries and only a comparatively
small nunoer cf crimes can be considered solely in the light of the
Hague Conventions. On the other hand the number of acts in respect
of Civilians which must be considered as not in acocordance with the
civilized oconduct of vmrfare has tremondously increased. Therefore
it will be necessary to analysec all forms of oriminal acts against
the civilian population committed either on the territory of the
ocoupied state (for instanco denationalisation, concentration camps
etc) or on the territory of the Enemy (deportations, forced labour
ete,) (b)

Taking into account the seriouvs encroachmonts upon the economio
life of the occupied oountries such as mass confiscation of state
and privete property, confiscction of all Jewish property = all in
flagront contradiction with the regulations of the Hague Convention =
it will elso be nocessary to deal with crimes in relation to Allied
state and private property (c,d,).

It will also be necessary to deal with crimes committed atb
sea ard from tho airy; as far as the latter are concerned it vill
be necessary to supplement tho present regulations which from the
modorn point of view are very incomplote and inadequate (e,f,).

(1i) It will be necessary to deal with crimes committed also
by Enemy Police or other civil authoritios (such as Enemy uniformed

oivil formations, for instance tho German S.A., tho Gestapo., etec,)




(111) Ome of the most important conditions of the success of
any attempt to punish war orimlinals will be the greatest.possible
limitation of the scope of international oriminal jurisdiotion.
For this reason =~ not to speak of other reascns of fundamental

importance = one ocannot recommend that orimes committed by none

enemy nationals should be the theme for the deliberations of the
Commi ttee. The question of the so-oalled Quislings - national
traitors -~ cannot be put into oconnection with the question of the
punishment of war oriminals. Even if a very considerable limitation
of State sovereignty were attained after this war (it can be expeoted
that it will be limited first of all to economioc questions, to a
lesser degree to political and military ones), it can hardly be
expeoted that any state would = in the realm of oriminal law - give
up its right to Jurisdiotion cver its own citizens for orimes
committed against their own legal govormment and their duties of
loyal oitizens.
Suoh procedure could not be justified from tho material point
of view either, The punishment of Quislings will be a quostion of
e purely domestioc character and intermational justiococ = if it were
altogother possible = would hardly correspond tc proscnt needs which !
in various states ocoupied by the onomy will be ontirely different.
But it may appear necessary - and this can be embodied in an
international agroement - to conclude a special agrocment of all
Allied States concerning the extradition of Quislings which would
enter into force along with the signing of tho Amigtice. Noedless L‘
to say, a speedy solution of this problem will be necessary in the : . |
intorest of the pacifiocation of Europe. The proteotion and the
sheltering of those who in the coursc of tho war collaborated with

the onomy of their legal Govermment would bo - as a means of power F

politics - o source of unrest and new wars.
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GREECE

The Committee ghould deal only with the orimes mentioned in
paragraphs (1) and (II). Crimes of paragraph (III) might perhaps

be loft to the disorstion of each country concerned.

I quite agree with those mentioned under i) and 2). These
oome all under our subjeot.

With those mentioned under 3), however, the problem is
different; the national (non ememy) oriminel s, Quislings and
traitors, will have to be punished, in principle, by their national
Judges.

National

A a, It seems advisable to make here already at the outset
some other general remarks which have also a bearing on the following
pointss

In my opinion non-onemy mationals to whom in the Norwegian
way must be reckoned Quislings and all non-onemy military and oivil
persons, who by any means, overtly or in a concealed way, gave .
economiocal, intelleetual or other assistance to the enemy, as well as
enemy-nationals who committed orimes or were made prisoner on the
own territory of an Allied State (also here military as well as oivil
perscns) will have to be brought for trial before the national judges
of that territory. Military persons in gemeral before the ordinary
Courts Martial, and oivilians, and military persons in more diffioult
oases, acoording to the direotion of the Public Prosecutor, before
a mixed oivilian-military Court of that country, which will have
the same competency as a Court Martial but with more juridical
schooling and experience, and without appeal. This gives the
advantage of a quiok end speedy hearing; but at the same time the
ocortainty of the consciontiousness and justice required and of the

maintenance of the highest prinociplos of a fair jurisdiotion,
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International

A b, There remain to be tried internationally:

le enemy civilian and military persons who cormitted orimes on
more than one national territory;
2, enemy oivilian and military persons who have to be extradited.
As to the more normal and less complicated orimes of such
militery persons I suggest that mixed, i.e. inter-allied oourts
martial be oompetent, judging each case on the base of the'law of
the country where each respective orime has beon ocommitteds As to
the more compliocated orimes of suoh military persons, and the orimes
of oivilians, an Interallied High Court of Justice (at the seme
tine for military and civilian ocases) will have to be competent.
The Publio Prosecutor of that Court may judge which ocases against
military persons he wants to bring before that Court, eand the come
potonce of his Court will prevail on that of all other Courts.
This Court will have to be composed of Allied Judges, and have a
great many Chambers (Departments) with Vice-Presidents, having e
ocomplete command of the language of the country of the criminals

who are being brought before him,

The Committee should deal with:
i. Crimes committed by membors of inemy Forces:
(a) upon the percons of membors of Ailisd Forces anywheres

(b) wupon the persones of Civilians in Allied Countries or
elsewhere:

(o) 4n relation to Allied State Property:

(d) 4n relation to the Private Property of members of Allied
Foroes or of Allied Civilians:

(e) at sea:
(f) from the air:

i1, Crimes ocommitted by Encmy Police and other civilian authorities
or individual enemy onivilians in the cases a=d, above mentioned,




(1) (a) Yes.
(b) It is suggested that the Committee should deal with

orimes committed by members of enemy forces upon the persons of
civilians wherever they are committed, except when committed inside
enemy territory upon the persons of enemy subjeots.

(o) Yes.

(d) Crimes in relation to Private Property, exocept when this
Pelongs to enemy subjects.

(e) Yes.

(£) Yes.

(41) Yes
(441) It is suggested that the Committee should disouss these cases,

but it may be found expedient to have them treated in a speocial way,
It 1s submitted that it might be desirable also to disouss the

procedure to be adopted in cases of orimes committed by members of

the Allied Forces.

The Committee should deal with all the orimes emumerated i,
11, and 1ii, since all of them in fact fall into $he oategory of

erimes whioh concern our Committee.

Ad.1.In my opinion the Committee should deal with the following
war crimes.

As proposed in the questionnaire.
Ad.b. Upon the civilien persans of Allied nationality anywhere,
Ad.c. As proposed in the questionnaire.
Ad.ds In relation to the private property of members of the Allied
forces and Allied oivilians.
Ad.e. As proposed in the Questionnaire.
Ad.f. As proposed in the questiomneire.
Ad.11.Crimes oommitted both by the enemy police and other oivilian
aukhorities.
Ad.111. In my opinion such trial should be left to the exclusiye

competency of the respective countries.
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(1) Technioally war operatiosns began with the invasion of Poland.
It would however seem injust not to recognize that, apart from the

technioal stamp, the German invasion and ocoupation of Toheco-

slovakia in excess of the terms agreed upon was analogous to a war
operation and enemy oocoupation. There would I think be narrowness
and injustice in excluding them on prineciple.

(2) 1Is that not enough?

(See Memorandum already circulated)

We must start from the assumption that it is necessary to
limit as far as possible the scope of international jurisdiction.
Cases that oan be prosecuted by domestic courts end according to
domestic law should be excluded. Thiis it can be assumed that the
most important basis for jurisdiotion over pre-war orimes is the
oriminal law of the country concerned,

As far as orimes which do not come under the national =
Jurisdiotion are concerned we must realise that the Hague convention = '
being only & codification of customary law = is very incomplete from
the point of view ~f oriminsl law. Stricto iure it cannot be i
oonsidered as a basis for theo punishmnent of war oriminals which
would exclude objeotions based on the principle "nullum orimem - \
sine lege". Consaquently it is obvious that it will be necessary
to accept retro-active provisidns of a oriminal characters On
the other hand the basis for the prosecution of war oriminals end the A

punishment of war orimes must be broader. This, in my opinien,

again will have to be founded on international customary lew and i¢

will be the duty of the Committee to contribute by its work to a

- ——

new codification of these principles which at present are recognized
by all tho civilized states of the worlds To accept the Hague

Convention as tho sole basis for the punishment of war orimes would ) |




be a very inccmplete attempt at the solution of a problem which
must be dealt w.th more thoroughly end with a certain smount of

vision ag to %the tuture development of intermational law.

A notrs evie 1l'enquete de la Commission ne devrait pas se
borner aux orimes commis depuis l'invasion de la Pologne, mais
ges investigations devraient commencer & partir de 1l'occupation
de 1'Aut:iche ou au moins de la Tchdco-Slovaquie.

I1 serait souhaitable, & notre avis, que le Commission
edopitt “e principe que le Reich se trouve wirtuellement en guerre
con“re le moniv oivilisé depuis l'avénement du national-socialisme.
Les Allerands eux-memes ont d'ailleurs défini la situation
oonséovtive & cet Svénement comme la période de la "guerre blanche™.
Il semble au yurplus confirmé par l'expérience récente que 1'emploi
effectif de la wviclence n'est pas une condition essentielle pour
quiil y ait "guerre" au sens donné & ce mot par la littérature et
la pratique allemande. Les armes ne sont, selon cette conception,
que le dernier moyen utilisé, lorsque les autres = terreur,
propagande, menaces, etc. = no produisent pas l'effet souhaité.
Ainsi l'ccoupation de lfAutriche, du pays sudéte, de la Tohoco-
Blovaquie, de 1'Albanie, de Mémel, etc, sont de véritables actes
de querwe, lewr but Svident étent, de permettre aux armées
allemendes de pariir a 1l'assaut des positions principales allides
d'un glacis awvancd leur agsurant une position statégique favorable.

Que les Alli¢e aient sanotionnd au moins taci temont et un

.

apparence une partis de ces actes ne change rien a ocet etat de
choses, nar n'éktent pas préparés pour la guerre par les armes,
1ls étalont justifids & surseoir temporairement & 1'éxéoution -de

loeur devoir, résultant du droit des gens nouveau établi depuis 1918,

et qui consiste & s'opposer & toute modification violente du statu

quo et le cas échiant 4 le révablir.
Considérée sous cet angle, 1l'occupation de 1'Autriche, de la

Techfco=-S)cvaquie ote, dclt etre envisagée comme 1'oocupation
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temporaire d'un pays en guerre par les foroes ennemies. Les aotes
ocomnis par la puissance oocupante et par ses ressortissants devront
dono etre jugés selon les conventions internationales relatives &
1'état de guerre et, le cas dochdant, selon les rdgles nouvelles
adoptées par les Allids.

La répression des orimes commis avant le début de la guerre
par les armes se justifie par la définition de la "guerre blanche"
indiquée plus haut. Les Alliés ne pourront cependent pas juger
les orimes commis par les autorités allemandes sur le territoiré

allemand, sauf si la viotime est un ressortissant allié ou neutre.

The inquiry of the Committee should be limited to aots
committed sinoce the invasion eof Poland. It would be extremely
difficult to apply any international or inter-allied jurisdiotion

to earlier acts.,

We have to gn back in eaoh ocase to the invasion of Austria.
It may even be better to go still further baock.

Jurisdiotion then in each oase oan be based on the pre-war-law
of the State on the territory or against the integrity of whioh the
orime has been committed.

The enquiry should be limited to aots done since Munich
(Sept.38). Jurisdiotion ocan be based on the Hague and other
international regulations and on Czechoslovakian law for every=-

thing whioh happened from Munich till the aggression on Poland.

It is suggested that the enquiry should be limited to aots
oommitted sinoce the invasion of Poland by Germany in August, 1939,
The Norwegian authorities are censidering a plan whereby most war
crimes will have to be dealt with by the national courts of the
ocountry whore the crimes were committed or whose nationals were
victims of the crimes. Under this soheme only exoceptional cases

would have to be committed for triel by intornational courts.




It follows that it should not of necessity make a great deal of
difference to the Czechs 1f the scope of the enquiry is 1imited
as suggesteds They would alwaye be able to try orimes, committed
prior to the outbreak of war, in their own national courts, where
also the majority of the orimes committed after that date would
have to be tried.

Furthermore, it seems natural to limit the socope of the enquiry
to war crimes and this term cannot, in its techniocal sense, easily
be construed as also oovering orimes committed prior to the out-

break of hostilities.,

I would suggest the following point of view.
Considering that Hitler has provoked the outbreak of the war, and
that this war was oarefully prepared in Germany sinoce he took over
power, and that therefore from the very beginning Hitler's intention
was to invade and conquer other States, and his whole polioy was
aimed at this, == it seems right to start the enquiry from the

time Hitler took over the leadership of Germany, 1.e. from 1933,

In my opinion the enquiries of the Committee should start

with the oocoupation of Czeohslovakia, as I consider that in this

oago as well, the relevant faots are of such a mature that as here
also tho same rule should be taken as in the case of other ocoupied

countries.
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This is one of the most important and complieated questions
our Comrittee will have to enquire into. There is no hope of
arswering it satisfactorily in a reply to a questionnaire to be
returned within a fortnight's time.

As provisional short answers to the questionnaire I think
1°) trat tho military law of the Allied States could only, by its
rature, be of very limited appliocation indeed to non-nationals.
One muy, however, draw attention to Art.13, 14 and 16 of the
Belgiar Statute of June 15th, 1899 oomprising Titlel of the Code
of Mliitary Penal vorocedure.
2°) that most of the ordinary oriminal law of the Allied States
within the territory of which offences have been committed oould
be applied whenever the aots inoriminated are not covered by the
laws of war, irreospeotive of whether the authors ere soldiers,
officials or civilians. There may be murder, manslaughter, robbery,
theft, rape, otc..s0to... committed by soldiers, police or other
officials, or oivilians, whenever a) the oloments of these orimes
or offences aro prosent and b) no justification is given by the
existing laws of war or of oooupation.

Mewhers ol armed forces, insofer as they aot in excess or in
viclasion of the laws of war, and authorities insofar as they aot
in exness cor in violation of the international rules of ooccupatio
bellica, might thus be visitod as ordinary offenders according to
the laws in forss In the territory where the offence is committed.
3°) ‘bat e numbor of offences may be deduced from the provisions
of inlcrnctionrl conventions, but thoy mostly are not desoribed
with any precision as individual offences or are not made punishable
by the said conventions. It might be an important part of the
task tc bo nssumed by thie Committeoe to work out the data of
internetional conventions and oustoms into a body of desoriptive

intornational ponal law, and to sco how far ordinary penal laws
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could then supply the lack of penal sanotion and how far it would
be necessary to resort to new legislation or conventions to that
effects The principles of noneretroactivity and of nullae poena
sine lege will have to be taken into accownt #n thies respect.

I should 1like to suggest as a practioal method that expert
members of our Committee who are not already overburdened with
official work should be entrusted with the preperation of
proliminary momoranda to serve as basis for discussions on the
following subjeotss
1) +to what offences, (desoribed under A) and under what conditi ons
oan the military laws of the Allied States be epplied? N.B. This
enquiry would in faot be one of comparative law,

2) +to what offences (deseribed under A) and under what conditions
can the ordinary criminal law of the Allied States be applied?

8) what offences can bo dedusdd from existing international law,
as it 1s recognised by the Allied States and the enemy States?

Is there any provision for their punishment? What provision
could be made for their punishment?

Depends on the cgse.

(1sii.) In ocases subjected to munioipal jurisdiotion muniocipal
law will determine whether military or ordinary oriminal law will
be adopted. According to Czeochoslovak law the Military Code can
be gpplied only to members of the Czechoslovak army or such persons
as are undor its protection, such as for instance prisoners of war
(§128 of the law for the Defence of tho State)s Only by a special
not of tho Government oen certain orimes of oivilians come under
tho jurisdioction of military courts, Thus, it can bo assufed
that in most cases ordinary oriminal law will be applied. Taking
into account tho experience of the last peaco settlement it will

be nocessary for all Allied Governmonts to find a common attitude

to this problom.
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(144) There is no doubt that the Hague Convention IV eand other
international instruments such as the Gas Protoocol of 1926 etoc.

will have to be the basis for the prosecution of those crimes whioh
will be subjooted to international jurisdiotion. As it was pointed
out, however, it will be necessary to supplement the provisions of
the Hague Convention by sanctions and provisions ooncerning
proocedure,

(iv) Where the vietims belong to two or more Allied states
provisions of the newly oreated international oriminal law will be

applied.

I1 ost vraisemblable que les orimes dont la Commission Studie
la répression ont 8té définis, soit par une des conventions inter=
nationales conolues avant et depuis 191%/18, et dont 1'Allemagne
fut co-signataire, soit par les principes régissant le droit pénal
do tous los pays oivilisés. -

I1 nous semble souhaitable de pondre ces textes et ces
principes comme point do départ pour la codifiocation d'un droit
pénal international, epplicable aux orimes de guorre. ~I1 s'agirait
d'interpréter cos textes et principes, eot, le cas Schéant d'élargir
lour portée par voie d'interprétation 4 la lumidre do 1'expérience
de la guerrc totale,

Au point de vue juridique ce procédé semble ocorrects Il no
viole pas le principe de la non rétroactivité des lois pénales,
oar le nouvoau code serait basé sur des toxtes existants ot des
principes universelloment admis, momo en Allemagne avant, ot on
grando pertio momo aprds 1'avdmement do 1'hitlérisme. Il permet
d'autre part de donner aux juges des indications précises sur les
faits constitutifs des infreotions; 1l facilite l'unitd de
Jurisprudence tant au point de wvue de 1l'inorimination qu'au point
de vue do la peine.

Ce procddd nc conférerait pas & 1'action des allids lo

oaractére odioux qui s'attache aux actos unilatéraux, surtout lorsque
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1'autorité dont ils émanent est & la fois juge et partie. Si la
solution que nous préconisons était adoptée, les questions posées
gous (i) - (iii) ne nécessiteraient pas une réponse spéoifique.
Tous les erimes visds par le questionnaire seraiont, en effet,
olasséds par le code international.

Dans le cas contraire, il nous senblerait opportun d'établir

la olassification suivante:

a) Le code de justice militaire de 1'Etat allié, duquel reléve
la vielime ou les biens détruits ou endommagds, serait
appliqué dans les cas prévus sous A. (i) a - f.

b) Le droit commun serait appliqué pour les orimes de droit
commun curmmis par lfennemi.

0) Le code de justicoe militaire serait appliqué pour les
crimes prévus sous A, (4i), sauf s'il s'agit de orimes de
droit commun.

d) Les conventions internationales énumérées sous C.

(1ii) seraient appliquées 14 ol i1 y a violation de oes
conventions, sauf si le orime tombe sous le coup du ocode
de justice militaire du pays do la vioctime. Dans ce oas
ce dernier dovrait etre appliqud.
Cue(iv). Au cas od la victime de l'infraction a plusieurs
nationalids, la loi de 1'Etat &dioctant la peine la plus 1égédre

devrait etro appligué.

The military and/or the ordinary oriminal law of the Allied
State to whioh the viotim or the property belongs should be
adopted in cach of tho categories aoccording to the case or to the
desires of each Allied State.

A spocial peral code, to be drafted, should apply in oases
where tho victims bolong to two or more Allied States or where ths
orime is not envisaged by the lex loou deliotus. This Code should
not only supplement the International Agrecments such as the Hague
Regulations otc,, where thoso are deficient, but also provide for

any war corimo.
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My exposition sub A a) helps to answer these questions.

To non-enemy=-nationals belonging to a ocertain allied State, and %
enemy military or civilian persons made prisoner on the territory
of that state the lews, I, II and III apply according to the rulings
of that State.

Ad IV a special regulation will be necessary on the basis of
what has been said about it sub A-a. A solutdon might form the
hearing before a mixed allied Court Martial or an international
Court according to the laws of the State where er against which the
orimes inflioted with the heaviest punishment, would have been

ocommitted.

is Crimes committed by members of Ememy foroces (a=-f)

The provisions of the regulations conocerned with the laws and
customs of war annexed to the Hague Convention IV ("Hague Regulations®)
and the other international instruments such as the Gas Protocol of
1925, the Geneva Conventions of 1929 ooncerning siok and wounded and
prisoners of war, the London Protoocol of 1926 relating to operations
by subtmarines cte. have to be oonsidered only as laying down general
principles of the signatory powers whioh thus drew up unmistakebly
the broad lines of the then lawful warfare and the cases enumerated
by them are only instances and do in no way eliminate other more or
less similar cuces, which oocoured subsequently and whioch had they been

known would figure ovidently in the enunciative enumeratiom.
The penaliiec ~f the military lew of the allied nation concerned
have to bo applied. If no military law exists or does not provide
a penalty for the orime, the ordinary penal law shall be applied.
ii. Crimes ocommitted by Enemy Police and other civilian authorities
or individual onemy oivilians in the oases a=d above mentioned,
shall be dealt with according to ordinary oriminal law of the Allied
State on whose territery the orime has been committed and by the
German penal law, existing on January tho let 1933, if the orime

has beon sommicted in Germany.
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111, If the victims belcng %o two or more allisd states the "Parquet
International” shall hand the case cver to the nation on whose
territory the most important orime has been committed and shall
join the othsr cases, to be taken into account at the same trial.

If the crimes have all been ccimitted in Germany the
International Court shall try the casc and apply German law as it

was in force on the lst of Janusry 1933,

(1) Various crimes committed in the theatre of war, such as
oruelty to prisoners of war, sick end wounded, bombing of hospitals
and hospital ships, looting, wilful destruction, without necessity,
of private or publio property such as bombing of oper towns, abuse
of the flag of truce, abuse of the Geneve orcss or similar signs,
use of poison gas or other methods of werfare forbidden by
international agroement, the murder of soldiers who have surrendered
and are unable to defexd themselves.
Acocording to Norwegian law, even when such crimes have been
committed by civilians, so long as they have been committed in
the theatre of woer thoy can be tried by military courts.
(i1) All orimes to which tho m’litary law of the state
concerned oannot be applied.
Acceptod principles of publio international law will have to '
be taken intc consideration in connection with cffences under
(1) and (ii) as exonerating persons for acbkions which are generally \
oonsidered as permitted for membors ¢f an armed force in the ocourse
of operations of war.

(1i1) These Rogulations may be used on condition that they are n
already incorporated in a penal lew which is epplicable to the case
concerned. Otherwise, their chief importance will be that of
modifying the application of the ordimary criminal law as mentioned
under (ii).

(iv) When netionals of more than one country are affected by

orimes committed by one person, in the ordimary way he should be



tried by the ocourts of the various countries concerned in turnj;
their different systems of law being applied.

In such oapes it might be expedient to bring the various
judgments finaelly before en international oriminal oourt in order
that they may be consolidated in one sentence.

Certain crimes have taken effect in several countries as a
result of a centralized plan relating to the conquest or occupatdon
of Allied countries. It is suggested that orimes of this order
should be prosecuted before an international criminal court.

An international authority would have to decide whioch cases
are of a charaoter to warrant their being committed for trial
before an internati onal oriminal court and would also have to
deoide in which of the Allied countries ooncernmed the trial should

be held, the laws of that country then being applieds In some

cases it might be expedient if the tribunal were able to divide &

oanse and have different items tried in different countries.

It seems to me that in principie the crimes oomn_zitted in
ocoupled countries should be considered from the stendpoint of both
the military and ‘he ordinary orimiral law of the respective country.
The intornational rules /conventions etc,/ should supply the answer
to the questicn whether or not the illegality of the respective act
is exocluded, In other words, whether, according to these rules,
the respoctive act, 1llegal by its nature, could be justified in
view of the exceptional conditions cr circumstances.

Where the victims bolong to two or more Allied States, I
should 1like to see the es%ablishment of an internationel jurisdiotion,
Such a court would judge the particuler crimes from the standpoint
of the law of bthe respective country and then apply & punishment

acocording to the system of accumulation or absorption.
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In my opinion regarding the importance of reaching a common ,
view, the presont stage of Committeo work is not yet of such a

nature that even now my statement on questions raised here should

be recommendable.

o

Offences committed within the territery of a State might of
course be tried by the muniocipal oriminal courts of that State,
in so far as this would result 1) from the application of their
national law and 2) from the lack of justification by existing
international law. The appreciation of 2) should not, however,
be lightly left to national jJudges little.conversant with the -
arcana of international law.

In fact though the jurisdiotion of municipal oourts eppears
to possess many practioal advanteges at first sight, I am strongly
inolined to look upon them as "pis-aller". I em very much
afraid thet divergent appreciations of the international standard,
diversity in moasuring punishment and differences of procedure,
would soon lead to a state of things whioh might easily be abused

as chaos and injustice. Against abuse rooted in feelings legal

principles and technioalities will esppear unoconvinoing, It will )
always be easy to oppose one decision to another and to suggest
injustice, or complacency, or revengefulness or other dark motives
whenever technical differences, for which the public have no
understanding, lecad to strikingly different results. Nor can
one overlook the fact that the trend of political thought in
different countries may well lead to very divergent attitudes.

For all that depends wholly or in part en appreciation of
international law, I sm definitely in favour of international

sourts. The tragedy of international law has been its dependence

on national ~xpononts.
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In my opinion regarding the importance of reaching a common
view, the present stage of Committee work is not yet of such a
nature that even now my statement on questions raised here should

be recommendable.

o

Offences committed within the territery of a State might of
course be tried by the municipal oriminal courts of that State,
in so far as this would result 1) from the application of their
national law and 2) from the lack of justification by existing
international law. The appreoiation of 2) should not, however,
be lightly left to national judges little.conversant with the -
arcana of international law.

In faot though the jurisdiotion of municipal ocourts appears
to possess many practiocal advanteges at first sight, I am strongly
inolined to look upon them as "pis-aller". I em very much
afraid that divergent appreciations of the international standard,
diversity in measuring punishment and differences of procedure,
would scon lead to a state of things which might easily be abused
as chaos and injustice. Against abuse rooted in feelings legal
principles and technioalities will eppear unoonvincing., It will
always be easy to oppose one decision to another end to suggest
injustice, or complacency, or revengefulness or other dark motives
whenover techniocal differences, for which the public have no
understanding, lcad to strikingly different results. Nor can
one overlook the fact that the trend of political thought in
different countriecs may well lead to very divergent attitudes.

For all that depends wholly or in part en appreciation of
international law, I em definitely in favour of international
courts. The tragedy of international law has been its dependence

on national ~xponents.
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We must I think be very clear about this: it is indeed worth

our while striving for an organisation of intornational penal

justice that would doter from the repetition of numberless oruelties
and 4llogalities in future confliots but it is worse than worthless

to lond the namo of justice to what might emount to ad hoc revenge,

or again oomplacenoys For that could become a precedent and later

lead to even greator barbarity and lawlessnoss.

I should count it o groat gain to oreote a pormanent organisation
of internationel penal justice, oven if it wore not available in time
for repressing many orimes which have been committed, while I should
oount it a grievous loss if the presont punishment of so many crimes
wero scoured okly by foregoing a permanent organization based on sound
prineiplos of justice. Our aim must not be to canalize impulses of
rovenge along patterns of legality, but to co=operate for the orgenis-
ation of a better world.

That is why I em less afraid of tho practical diffioulties of
organizing Intornational ocourts than of the difficulty of onsuring
international right and justice by resorting to national courts, -
oourts, it must be romembered which in several countrios are not

composod only of judges, bt of Juries.

(1) ‘ccording to what has beon said sbove it would be necessary
to resort tc oxisiing tribunals as far as thoy have jurisdiction.
As far as Czochoslownkla is conocerned the jurisdiction of ordinary
oeriminal Courts would bo excluded in cascs concerning orimes oommitted
by foreipgnors apgainst Czochoslowvak oitizens on foreign territory -
(See anox B)s Thus it would be possible to deal with the majority

of orimos comittod by cnemy persons and thoir adherents.
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The residue of orimes over whioh the above-menti oned courts
would not have jurisdiotion would be dealt with by the internatiomal
court, which would be competent for:

1. Cases where viotims belong to two or more Allied States;

2. Crimes of an international charaocter which exceed the
limits of the individual states;

8. Cases which do not come under national jurisdiotion.
(11) The jurisdiotion of an international oriminal court should

be limited as far as possible.

Il parait certain que les tribunaux de droit commun ou les
tribunaux militaires des alliés seront compétents pour juger la
plupart des crimes commis par l'emmemi sur leurs territoires
respectifs, sauf la question do 1l'exterritorinlité des armées.

I1 nous aemblo.eependant préférable d'établir une jurisdiotion
internationale, compdtente pour juger tous les crimes envisagés,
sauf les orimes de droit commun. Il s'agit en effet de orimes
politiques ou de orimes commis dans 1'inté:'ét d'uno politique
déterminde.

S1 on laisse le soin exclusif do juger ces crimes aux tribunaux
de droit commun ou militaires de chaque Etat allié, leur répression
perdra aux yeux des ressortissants onnemis le caractére de sérénité
et d'équité indispensable.

Un tribunal international, ayant des Chambres sidgeant dans
chaque pays allid, composés de juristes réputés pour leur indépendence
et leur intégritd aurait plus d'autorité que les tribunaux de droit
commun des Allids, -

Une tello solution éviterait aussi la question de la compétence
des divers tribunaux allids souvent difficile 4 résoudre.

Pour assuror une procéddure assoz rapido, il conviendra de
prévoir un nombre suffisant de ces tribumaux pour chaque pays allié,

I1 semble souhaitable de prévoir une Cour Suprgmo qui jugerait

en appel ot dernier reossort, dans des oas spécifiquoment déterminds.




FRANCE .

- 2] -

The residue of orimes over which the above-menti oned courts
would not have jurisdiotion would be dealt with by the internatiomal
court, which would be competent fori

1, Cases where viotims belong to two or more Allied States;

2. Crimes of an international character which exceed the
limits of the individual states;

5. Cases which do not come under national jurisdiotion,
(41) The jurisdiotion ef an international oriminal court should

be limited asc far as possible.

Il parait certain que les tribunaux de droit commun ou les
tribunaux militaires des alliés seront compétents pour juger la
plupart des crimes commis par l'emmemi sur leurs territoires
respeotifs, sauf la question do l'exterritorialité des armées.

I1 nous semble.oepsndant préférable d*établir une jurisdiotion
internationale, compétente pour juger tous les crimes envisagés,
sauf les orimes de droit commun, Il s'agit en effet de orimes
politiques ou de orimes commis dans 1'inté:ét d'une politique
déterminéde.

S1 on laisse le soin exclusif de juger ces crimes aux tribunaux
de droit commun ou militaires de chaque Etat allié, leur répression
perdra aux youx des ressortissants ennomis le caractére de sérénité
et d'équité indispensable.

Un tribunal international, ayant des Chambres sidgeant dans
chaque pays allié, composés de juristes réputés pour leur indépendence
et leur intdgrité aurait plus d'autorité que les tribunaux de droit
commun des Allids. -

Une tello solution éviterait aussi la question de la compétence
des divers tribunaux allids souvent difficile 4 résoudre.

Pour assuror une procddure assoz rapido, il conviendra de
prévoir un nombre suffisant de ces tribumaux pour chaque pays allié,

I1 semblo souhraitable de prévoir une Cour Supreme qui jugerait

en appel ot dernier ressort, dans des oas spécifiquoment déterminds.
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The Tribunals aand the prosedure should be as follows:

I. The eristing ordimary m!litary end/or mumniocipal Courts of each
individual Aliied State should deal with all cases over whioh they
would ordinarily have jurisdiction. '

II. A special Inter-Allied Court, should be created, to have
Jurisdiotion over cases in which the Courts of the Allied States
would have no competence and over oases where the accused might
have gommitted orimes cn territories ¢f two or more Allied States.

The procedure cof this Iater-Allied Court should be determined
by an Inter~Allied Agreement, The Court should have as many
seotions sitting ag oircumstances may require.

The setting-up of the Inter-Allied Ccurt, its pracedure and
the Penal Code to be applied should be made known universelly with
the minimum of deley.

This system, although a composiie one, presents the following
advantages:

a). Through {he exoroising of the competence of the Courts

of each of tho Allied States deviation frcm the oanon of law

"aullun orimen nulla posna slne lsge" is limited to a minimum,

while at the same time the swiftest pissible meting out of

Justice Is exnsured through a distribution of the work among a

large number of Courts.

b). The sottirgeup of an Inter-Allied Court ensures the

punishment of such orimss alizo es do not come within the

competenco of the courts of the Allied States. Thus one

of the indispensable elements of Justice, the element of

equality, is not lost.
The setting-up of an International Penal Court doos

not appear to be possibles For the Court to be substantially

international it would have to be composed of Judges not only

of Allied, but of noutral and oven of enemy nationality.,




Even if other diffioulties werec nct oncountered, the mere convening
of suoh a court would involve the loss of much time, and would thus

ocause the total fallure of the work of Justioce,
This question has already been answered sub A a).

i. We shall resort to existing tribunals so far as they have
Jurisdiotion.

14, We shall oreate a special International Court to deal with
the residue of orimes over which the above~mentioned ocourts would
not have jurisdiotion.

This Internatisal Court would consist of two branches:

1 A "Parquet Général" %o whom shall be referred all cases called
"residue of orimes".

This "Parquet Général" shall decida:

(a) whether the orimes are importani erough to be tried
(de mirimis non curst praetor),

(b) o trace and arrest all persons charged with war orimes,
wiorever they may be, whethor in euemy or in allied
torriterios, with the help of the allied countries and
the allled cooupylrg farces.

(s) to ocllect ihe different okarges apgainst eaoh individual.

() %o refer the accused toc the compebert tribunal either

national or internatijua’.

2. An International Court wiioa sets vp the international tribumals

in Germany or wherever an international tribumnal is required.

(1) As far as Norwoglan law is concerned, the military oourts

and the ordinary mmioipal courts would have adequate Jurisdiotion
to deal with the majority of orimes comnitted by enemy persons and
their adherents.




As suggested previously, it may be expedient to oreate an
international oriminel oourt to deal with special kinds of graver
orimes, but the jurisdiotion of an international court would also
be limited by the penal provisions available.

(44) See B, C (iv) and D (1).

With regard to the tribunals, it seeme to me that it would be
advisable tc adopt as a principle na t41i onal jurisdiction.
Perhaps it would also be advisable to establish special ocourts

with a full guarantee of conscientiousness and impartiality.
I see no objections to observers from neutral countries at such
oourts,

International jurisdiotion should be established for special
oases where justified by exceptional ciroumstances.

E.gs for persons responsible for the behaviour of the ooccupying

foroes, authoritative bodies or their members, orimes ocommitted

by the same person in different countries, when extradition is

needed /from a neutral country/, eto.

Suoch a court should be composed of Allied and neutral nationals.

In my opinion regarding the importance of reaching a common
view, the present stage of Committee work is not yet of suoch a
nature that even now my statement on questions raised here should be
recommendable.




CZECHOSLOVAKIA

International courts should, in my opinion, consist as far as
possible of Allied, neutral and enemy judges.

The prospect of constitution within a reasonable time depends

&) on the quality and speed of expert work, such as ours, b) on the

will of the Allied Governments.

I must repeat here what I have written above under D: "I
should cowunt it a great gain to oreate a permanent orgeanization of
international penal Justice, even if it were not available in time
for repressing many orimes which have been committed, while I should
comt it a grievous loss if the present punishment of so many orimes
Wore secured only by foregoing & permanent orgenization based on
sound principles of justice".

In faot, it depends on our Governments and ourselves that
there should be no such dilemna.

Cannot say now. Will surely largely depend on the quality

of the scheme.

(i,ii,iii,iv) An international oriminal court should consist of
Allied and neutral nationals, but the number of the representatives
of the neutral countries should be strictly limited. If an
international agreement concerning the creation of an internetional
oriminal court wero cencluded already now or at least before the
Armistice and if this court were limited to a small number of crimes
thore would be a fair prospoct of its being oonstitubed wi+thin a
roasonable time after the cessation of hostilities.

(v) Tho question of the partioipation of noutral Govornments in
tho international oriminal court is primarily of a politiocal
character and depends upon the political situation et the end of

the war,




CZECHOSLOVAKIA

International courts should, in my opinion, consist as far as
possible of Allied, neutral and enemy judges.

The prospect of constitution within a reasonable time depends

&) on the quality and speed of expert work, such as ours, b) on the

will of the Allied Governments.

I must repeat here what I have written above under D: "I
should count it a great gain to oreate a permanent organization of
international penal justice, even if it were not available in time
for repressing many orimes which have been committed, while I should
oot it a grievous loss if the present punishment of so many orimes
Wore secured only by foregoing a permanent organization based on
sownd principles of justice".

In faot, it depends on our Governments and ourselves that
there should be no such dilemna.

Cannot say now. Will surely largely depend on the quality
of the scheme.

(1,11,111,4v) An international oriminal court should consist of
Allied and neutral nationals, but the number of the representatives
of the neutral countries should be strioctly limited., If an
international agreement ooncerning the oreation of an internetiomal
eriminal court woro cencluded already now or at least before the
Armistioce and if this court were limited to a small number of orimes
thore would be a fair prospect of its being oonstituted within a
reasonable time after the cessation of hostilities.

(v) Tho question of the partioipation of noutral Govornments in
the international oriminal court is primarily of a political
character and depends upon the political situation at the end of

the war.




La solution idéale serait de composer ces 5ribunaur d¢ membres
allids ou neutres et ennemis; mais il-est prcbable ¢ue les neutres
g'il en existe, ne permetrront pas £ leurs nationsux do sidger &
wm tel tridbunal et que les sujets ennemis s'y refusorsiut.

I1 faudra donc constituer oces dribunaux avec des ressortissants

alliés, en prenant soin de choisir des magistrats réputés pour leur

grand savoir et leur impartialité, Il serait bon de constituer dés

maintenant au moins un de ces tribunaux pour chaque pays allié.

The Tribunals and the procedure should be as follows:

I. The.existing ordinary military end/or municipal Courts of each
individual Allied State should deal with all cases over which they
would ordinarily have jurisdiotion,

I1. A speoial Inter-Allied Court, should be created, tu have
jurisdiotion over ocases in whioch the Courts of tho Allled States
would have no ocompetence and over ocases where the accused night
have committed orimes on territories of two or moro Allled States.

The procedure of this Inter=-Allied Court should be determined
by am Inter-Allied Agreoement. The Court should have as many seotions
sitting as cireumstances may require.

The setting=-up of the Inter=Allied Court, its procedure and the
Penal Code to be appliod should be made known universally with the
minimum of delay.

Thie system, although a composite one, presents the following
adventagos:

a)s Through the exoroising of the competence of the Courts

of each of the Allied States deviation from the canon of law

"nullum orimen nulla poona sine lege" is limited to a minimum,

while at the same time the swiftest possible moting out of

Justico is ensured through a distribution of the work among a

large number of Courts.




b). The sebting-up of an Inter-Allisl Coart -nsures the
punishment of such crimes also as do no% ecoms within the
competence of the Courts of the Alliod States. Thus one of
the indispensable elements of Justics, “ho elemon’ of equality,
is not lost.

The setting~up of an Intermational Penal Cowrt does not
appear to be possibles For the Court to be subsvantially
international it would have to be composed of Judges not only
of Allied, but of neutral and even of enemy nationallty.

Even if other difficulties were not ercountered, ‘the mere
oonvening of such a court would involve the loss of much time,

and would thus cause the total failure of the work of Justice.

The tribumal must be composed of Allies oniy, as the value of
so=oalled neutrality has become minimal,

The view given by your sub F howover can bo an excellont
correotive. Moreover the Vice=Presidents, and, if possible, also
ell other Judges, must. have a complete command of the language of
the persons to be trieds The proceedings must be in the latter's
language, and he must have a Counsel, at his free option, from his

own or another country.

The judges of oach International Court shall consist of a
President, nllied but not of the nationality of the criminal
and of the victims = a jwige of the nma‘ionality
of the viotim and a judge of tho nationality cof the criminel., If
no judge of tho nationality of the ocriminal is available a noutral

or another allied judge shall be chosen.

The ocourt shall be oreated now on the broad outlines and shall

be working now
Its creation and functions have to bo recogniced in the

armistice torms by the vanquished.




(1) No,
(11) Yes.
(1i1) Yes, if possible,
(1v) Should not be impossible.
(v) After victory it should not be diffioult for neutral
govermments to allow their nationals to take part.

In my opinion for the authority of the International Court
which is mentioned here, it would be enough 1f suoh a court is
composed exolusively of the Allied nationals, I would not be

against admitting into this Court neutral nationals as well, but

there is the danger that the neutral Governments would not allow
their nationals to take part in such a Court within a reasonable
time after the cessation of hostilities, and for the validity of
the trials of war-orimes, the promptness of the proceedings is of
& vital nature.




CZECEOS LOVAK IA

I think it would be most dangerous, especial ly in the case of
munoipal oourts. Neutral observers would net be conversant with
the national laws eand procedure and would not have studied the f£iles.
Besides, who oould ohoose them? and probe their neutrality?

To be at the meroy of reporters is bad enough,

In my opinion it would be advisable te invite meutral nmatienals

to attend Allied courts as observers.

Nous recommandons l'adoption de cette solution, sous réserve

du probléme général de la neutralits.

There is no objeotion to inviting nevtrals to attend Allied

Courts as observers.

As tho noutrals remained outside the struggle, they should new
not be admi*ted as observers. Naturally en opportunity should be
given to the representatives of the world press am full publioity
should be given of all the trials,

If it is not possible to obtain neutral nationals as Judges,

this procedure might be the next best.

As I have already mentioned, I seo no diffioculties in inviting

neutral nationals as observers in Allied courts.

In my opinion the Allies have ne partioular reasen not te widen
the publicity of the proceedings by inviting neutral mationals to

attond Allied Courts as observers.
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The prosecution should in my opinion be conduoted by en

international agency. Reasons analogous to those mentioned under D.

The prosecution should be conduoted through the of fice of
the General Prosecutor of the international oriminal ocourt. The
nomination «f more prosecutors ocould be taken into oonsideration
so that in individual ocases the Prosecutor would bte a national
of the state against whom or against whoese subjects the war orime

has been ccmmitted.

L'autorité judioiaire de 1'Etat sur le territoire duquel le
orime a été comnis, ou, en oas d'impossidilité d'aotion ou de
carence de ce dernier, du l'Etat contre les ressortissants duguel
le orime a 8té oommis., La oompétence ooncurrente n'est pas exclus,
si un organisme in'ernational approprié, peut régler les conflits

positifs ou négatifs de compétence.

In the case of prooceedings instituted by Allied Courts the
prosecution should be conduoted and the evidence produced by the
authorised proseccutor of each individual State, The same authority
should be responsitie for the custody of tho accused pending trial
and for their punishment on conviction.

~In the case of procoedings instituted before the Inter-Allied
Court the prosecution should be conducted amd the evidenoce produced
by a special prosecuting authority to be instituted by the Court.

Tho State in whose torritory the trial tekes place should be
responsible for the custody of the accused pending trial and for

their punishment on conviotion.,




If the special allied State deals with the case, the Prosecuter
of the Court which was declared competent by that State.

If an inter-allied Court Martial deals with the ocase, the
Prosecutor ¢f that Court Martialy; 4n this case the authorities
of the ocountry where this Court Martial operates and of the eriminal's
ocountry of crigin have to give him every collaboration possible

direotly, and have to cbey his crders,

An inter-allied authority should conduct the prosecution end
produce evidence, with the assistance of the countries concerned.
This would be the "Parquet Général International" for all orimes

oalled residue of crimes,

When a ocase is tried before & national court of one of the
Allies, the accused would be prosecuted by the officers who normally
aot and it would rest with them to produce the evidence.

When a oase 1s tried before an international ocourt an intere
national authority must conduct the proseoution and produce the
evidence. The organization of this authority would be a vitally

important matter,

In cases where national courts are competent, which I

suggest should be the rule, national authorities should conduct

the prasceution and preduce the evidence. Only whore internatiomal

oourt is competont, should there be an internati onal authority for

these purposes.

In my opinion this should be the Stato to whioh the injured

person or property belengs.




Does not that amount to asking where the court will sit?

This question can be solved only in eomneotion with the problem
of the future organization of peace. If there is an institution -
similar to the League of Nations =~ which has its own territory the
oustody of the accused pending trial, and the punishment of those
oonvicted should belong to its duties. Othorwise, the states ageinst
whom or against whose national s war orimes had been committed would
have to provide for ocustody of the accused pending trial, and the
punishment of those convicted. In this ocase it would be mecessary

to provide for international control of the individual states.

L'Etat sur le territoire duquel l'acousé aura §té appréhendé,

sauf s'il s'agit de 1'Allemagne et do ses allids ou assooids. Dans
06 oas l'acousé serait 1ivré & 1'Etat allid sur le territoire duquel
le prétendu orime a ét§ commis. L'exdoution de la peine infligée

aux acousés sera confide au pays ol sidge le tribunal ayant pronouncd

la condamnation.

In the case of procesdings instituted by Allied Courts the
prosecution phould be conducted end the evidence produced by the
authorised proscoutor of each individual State. Tho same authority
should be responsible for the custody of the accused pending trial
and for thelr punishment on conviction.

In the oase of procecdings institutod before the Inter-Allied
Courts tho prosecution should be conducted and the evidence produced
by a special prosecuting authority to be instituted by the Court,

The State in whose territery thc trial tekes place should be
responsible for the custody of the accused pending trial amd for

thelr punishment on conviction.




The special allied state, c.q. the combined allied States.

The State whose mational has been the victim of the crime or
against whose national the most important orime has been committed.
International supervision shall operate for the benefit of those

oondemmed to terms of imprisonment.

The proper authorities of the country where the acoused is

arrested or to which he has been handed over should be responsible
for him pending trial.

In the ordinary way the punishment of the conviocted person
should be executed in the country where the sentence is passed.
The serving of a sentence or execution should take place in
accordance with the law of that country.

Exceptions would have to be made when sentences have been
imposed by an international court. In such cases the ordinary

rules relating to reprieves and pardons will not be applicable.
The State in whioh the oase is triod /granting that the wrong-
doer has boen handed over te the authorities cf this State before

trial /

In my opinion this should be the State, montlioned abovo under




Undoubtedly, provided the orgenization for prosecution and

trying is ready,

CZECHOSLOVAKIA The Allied Powers should be urged to stipulate elresady in the
Armistice terms for the handing over of alleged oriminals.

Nous répondrons affirmativemont & ocotte question, et nous

suggérons do stipuler dans la convontion d'armistioce le droit powr
les foroes do police allides de rechercher ot d'arrdter sur le
territoiro ennomi los porsonnes inorimindes et de requérir & oet
offet la ocollaboration des autoritée localos, collaboration qui

no powrra 8tre refusde sous awnoun prétexto. Toutes los archives
publiques ou privéos doivent etre ouvertes aux magistrats enquotours
sur lo torritoire de 1'Allomegns ot dc ses assoocids ainsi, peut-otre,

que dans les ambassades, legations ot oonsulate de ocos pays.

The Allied Powers should be urged to stipulate in the terms of
the Armisticos
1) For tho handing over of alloged criminals.

2) For the recognition of the oxclusion or limitation of the
defonce of supoerior ordoers.

3) For the recognition of the Jjurisdiction of the Inter-Allied
Court, to be oreated, and its procedure,

4) For the rcoognition of tho Penal Code to be applied by the
Inter-Allied Court.




CZECHOSLOVAKIA

No. The Allied Powers shall make it a condition in the
Armistice Terms that they have the right to arrest the alleged
oriminals through their own power, end they shall ask in this
sonneotion for the assistance of the vanquished Germans (for

what it is worth).

Yes, I oansider such a stipulation an essential condition

of the administration of justice for the orimes in questlon.

In my opinion the Allied Powers should be urged as proposed.

4

The Allied Governments should be recommended to warn neutral
sountries to take care not to admit persons suspected of having
committed offences arising out or inoidental to the war and to

expel those who enter wlawfully, This will be in the interest

of the neutral countries which will otherwige inour much wrath

and resentment.
The question of extradition would, in my opinion, be a fit
subject for a preliminary stidy by an expert, to serve as a basis

for our discussions.

The Allied Goverrments should warn neutral oountries to take
care not to admit any persons guspected of having oormitted any
affences arising out of and inoidental to the war, end to expel

those who enter unlawfully.




Les AllI¢s devralent felre aux noutres la recommandation
esquisde. Al cas ol le neutre refuserait d'accéder & la demande
d'extraditioc, aucune sanotion ne semble possible.le droit d'asile
devant etre respecté. On devrai’ cependant prévoir wme "période
suspeote”. ! 'Etat neutre de refuge ne pourrait plus se prévaloir

de son drclt <> donner asile aux coupibles de guerre qui se seraient

réfugide sur c:n territoire 4 ia dernidre minute ou meme pendant la

période ol 1l'cinemi aura continué de combattre alors qu'il était
déJa wvisiblen:nt battu.

Les Puistsances allides pourraient le moment venu annoncer leur
intention, et inviter les neutres dans les termes appropriés sinon
8 livrer les rifugids du moins & les refouler. Au oas ol un neutre
refuserait obs%inement, une fois l'armistice intervenue, soit de
refouler soit de livrer un réfugié prévenue d'avoir commis un orime
de guerre, les nations unies seralent fondées 4 lui appliquor des
sanotions coonsmiques ou financidres déciddes au cours d'une
oonférenco rév.ie & ocet effet.

On pourrait envisager de faire remonter la "periode suspects"

& trois mois avant la date de l'armistice.

The Allicd Governments should warn neutral countries both to be
eareful not to admit persons suspected of having committed offencos
arising ou’ of, and incidental to the war and also to expel those
who enter Llhei: territories illegally. It is to be expeoted that
at the end of "“his war the few countries which will have remained
out of the war will be well aware that this faoct is attributable
neither to the value of the principle of neutrality nor to the
sanotity cf trraties, nor even to sentimental feelings on the part
of the enemy, -ut to strategical considerations alone. They should
therefore, be villing to be helpful in forwarding the oause of

Justice which 1ims at the purposes set out above,




The means indiocated forms a good solutioen.

We shall recommend the Allied Governments to warn ‘noutral
countries to take ocare not to admit any persons suspeoted of having
committed any offences arising out of and inoidental to the war and
to expel those who enter unlawfully. We shall even oblige them by

agreements or eompel them to do so, by taking appropriate economie

measures, should the recommendation have no success.

It is oonsidered highly desirable that neutral sountries should
be warned not to admit suoh persons and to expel those who enter
uwnlawfully,

Two steps would be advisable for this aim.

ls To recommend the Allied Governments to warn neutral countries
to take care not to admit any persons suspected of having oommitted
any offences arising out of and inoidental to the war, and to expel
those who enter unlawfully.

2¢ Common statement of the Allied Powers that suck orimes will
not be considered as those exoluded from extradition, therefore that
the refusal of extradition for such orimes will be oonsidered and

treated as an "unfriemdly" aoct.

In my opinion it would be necessary to make the proposed

recommendation to the Allied Governments.
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BELG IUM - Two subjects too intricate for a short and general answer.
There are cases in which the giving of the order will be the very
orime, others in which the manner of ocarrying it out will alone be
oriminal., An expert oriminalist should in my opinion be entrusbed
with a preliminary study of the first subject, and an internationalist
with a preliminary study of the second, with a view to proouring

a basis for discussion.

CZECHOSLOVAKIA (1) In dealing with the problem of the "defence of superior
orders" the extraordinary character of orimes commltted during the
present war, ohanges in the legal and moral conception of war, and the
provisions of the Military Codes of the individual states must be

taken into consideration. There is no doubt that all those who

partioipated directly or indirectly in ocommitting war crimes bear

full responsibility; yet, the punishment must be in relation to
the position of the person acoused.

(11) In my opinion it will be necessary in the interest of
international justice and peace to subject to intermational criminal

Jurisdiotion also Heads of States and ,other high State officials.

FRANCE (1) L'exception de l'ordre donné semble devoir donner lieu
tout au plus & des oiroonstances sttéiuantes. Il est, en effet,
politiquoment souhaitable de juger le plus grand nombre possible de
oriminels pour faire comprendre au peuple allemand la gravitd des
aotes commis en son nom et auquel il a wolontairement et soiemment
partioipé.

(41) L'immunité du Chef de 1'Eta* ost une institution démoora=-
tique destinde 4 protéger le chof suprome de l'exécutif contre les
oonsbquences des actes de l'administration sur laquelle il n'a pas
de controle direct.

Dans les Etats totalitaires, ol le Chef de 1'Etat revendique




1a responsabilité supreme et se réserve toutes les déoisions
importantes, ol les trois pouvoirs sont réunis entre ses mains,

1'4munité n'a plus de raison d'Gtre et ne se justifis plus.

L'immunité diplomtique devra etre meintenue, si, de son coté,

lo bénéfioiaire n'en a pas viold les conditions.

1. The plea of superior orders ought to be excluded or limited
by the Amistice terms otherwise, in the majority of oases the Courts
may find this plea a oconclusive one, more espeoial ly where the
accused are soldiers or oivil servants of a low rank.

1l. Immunity of the Head of a State and even more of other State
Offioials cannot be held a good defence,

This immunity does not oxist in time of wer since as is
establishod Hoads of States and Officials can bo mado prisoners and
deteined as suchs  (Nepoleon IV, Napoloon III, King Leopold, Heass).

Moreover such immunity cecases to exist as soon as the persons

conoerned no longer legally hold their position.

le The defence of superior order shall only be taken inte
account in as far as noncommissioned officers are concerned, but enly
to decrease their responsibility, not to avoid it.

For the commissioned officers and all civilians the superior
erdor is no exocuse for commi tting crimes.

11, There can be no immunity whatover for the Head of a State

and for other State officials, who committed war orimes.




NORWAY

POLAND

JUGOSLAVIA

(1) A provision of the Norwegian Military Code specifies thati-

"Orders given by a superior in military matters shall
exonerate the subordinate, provided that he does not exoeed
the order and that it has not been or ought to have been
evident to him that in carrying out the order he was
committing an unlawful act "

This principle is supplemented by another whioh oan be expressed

as followe:~
"An act which normally would be oonsidered a orime may be
legal when it is performed with the intention of saving &
person or property which could not otherwise be saved and
when the denger was such that the demage or harm it invelved
was far greater than that which could result from the aot in
question".

The ebove mentioned principlos express a gemerally accepted
epinion of justice in Norway.

The court will have to decide each case on its merite. It
will have to ascertain whether because of his subordinate position
the acoused could not possibly be expected to have realized the
illegality of his aotion, or was acting under duress or in order to
avert & danger in the manner outlined in the latter of the foregoing
provisions.

(11) In peacetime immunity of heeds of states and other state
offioiels is an aoccepted primciple of international law, However,
this principle is based on ecnsideraticns of expedienoy and oourtesy
vital to peaceful interocourse betwoen nations. It is considered
shat the basis of this prinociple ceases to exist during hostilities
and that 1t cannot be maintained during wartime for the benefit eof

the aggressor.

I am in principal ageinst the admission of such defences,
Defence of superior orders could be adimitted only as an exception,

end if "state of necessity" is adequately proved.

l¢ In my opinion we should find here a ocompromised solution,
whioh should take into oconsideration the committed war-orimes, the
rank of the responsible persons in the respeotive hierarchy, the

kind of superior order.




-]
2. In my opinion therc are no rcasons for a recognition

of any immunity which is montioned here.

&

Yesy, I think the attempt should be made, unoffioially.

CZECHOSLOVAK IA In regard to the present situation on the Contiment it would
be very useful if the Committee prepared a stetement of the rights

and duties of a military occupant in relation to the civilian

inhabitants, showing the extent to which their obedience to his

laws can ke demanded,

Oui, mais étant entendu que eette dtude aurait pour objet de
préoiser les régles du droit de l'ocoupation, en viguer au moment
o} la guerre a ocommencd :et la mesure dens laquelle celles=ci ont

été violdes par les puissances de 1'Axe.

A statement of the rights and duties of a military ooccupant

in regard to the civilian population would be very useful.

Yes, very useful.

Yes, on the broad outlines,

It is suggested that it would be inadvisable to prepare a

statement that could commit intercsted parties to a fixed definitdion

of the rights of a military ocouwpant.

I think, yes. Such a statement would facilitate the work of

the ocourts.

In my opinion the proposed statement would be partiocularly

holpful, and that it should be made as soon as possible.




I agree to confine the examination to ocriminal acts for whieh

responsibility ocan be fixed upon individuals.

The purpose of the Committee is to investigate the possibilities
of a just punishment of war orimes. Therafore it should not deal
with 41legal aots by States, such as the waging of aggressive war

in breach c¢f treaty

Bien que ocela soit délicat, il parait essentiel qu'une
Commission institutée pour étudier la répression des orimes contre
1'ordre public international, oxamine sinon tous les actes
1116gaux des Etats du moins ocoux qui ont constitué le déclanchsment
d'une guerre d'agression em violation soit d'un Pacte universel,
comme le Paote Briand-Kellogg (27 aout 1928), soit de traités

plurilatéraux ou bilatéraux.

Tho Comittee should have as its main lask the investigation
of oriminal aots for which responsibility can be fixed upon
individuals. In tho second place it alss should exemine the

question of illegal acts committed by Statos.

For the moment yes, in e further stage no.

It is diffiocult to conceive that a State oen commit an

illegal aoct:. The individuals who are directing the State are

always to be held responsible for i1llegal Acts by the State.

It 1s considered that the exemination should be confined to

oriminal acts for which responsibility can be fixed upon individuals,




Yess I am for the proposed limitation of our work,

In my opinion it would be in principle advisable to deal with
the illegal acts by the States, but I am afraid that the theeretiocal
and praotical discussions whioh are in conmection with this problem,
weuld impede the urgency of the Committee's work,

The Belgian Government has not yet published such doouments,

The Czeochoslovak Govermment has vpublished a . number of bo oks

relating to orimes committed by the enemys
Nazi Barbarism in Czechoslovakla,
German Cultural Oppression in Czochonlovekia,
Two Yoars of German Oppressica in Czochoslovakia,

A publication relating t5 orimnes committed during the terror
régime of Heidrioch will bo published in the mear future.

La France Libre réunit en oo qui oconcerne la France, la

dooumentation dont 1l ost question.,

The Groeek Govermnment has published a white Book relating to

orimes committed by the enemy, and a copy 4s enclosed herewith,




LUXEMBOURG has not yet done so, but is colleoting evidense.

The Norwegien Government has not, as yet, published any

document relating to crimes committed by the eonemy.

Recently there appeared a book entitled:

"The German New=Order in Poland",

which on pages 17 = 127 enumerales crimes committed by the enemy

during tho present war in Poland,.

The Jugoslav Govormment has published a series of
doouments relating to the crimes committed by the ememy. A

general survey is being prepared.
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Se0,38

For crimes committed abroad a Czechoslovaek subjeot, if arrested

in the ao’ will not be extradited, but will be dealt with according
to the provisions of this Code and without regard to the laws of
the country in which the corime has boen committed.,

If however, he has already been punished abroad for the same aot,
the sontence imposed upon him according to the provisions of this
Code should take due regard of his previous punishment,

Sentences of forelgn criminal authorities are in no oase to be

exeouted in the country in question.

Crimes of Foreign Subjoote Committed:

Sec, 37

B00,38

Secs 39

(a) Inland:

For orimes committed on Czechoslovak territory sentences ocan be
passed on foreign subjects according to the provisions of this Code.
(b) Abroad:

If a foreigner commits high treason in relation to the Czechoslowak
stato or the orime of fvrging scouriiioas or counterfeiting coins
(Se0s,1C6~721) he will bo dealt with according to the provisions of
this Code just as if ho wore a Czoohuslovak subjects

If, howevor, a foreign subject commiis abroad other orimes than
thoso mentloned ir tho altcve seetion. he will be imprisoned if
arrestod in the act Inland; but negotiations concerning his

extradition are So te antoered into with the State where the orime has

been commiited.
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INTERNATIONAL CO F{ISSION
FOR

PENAL RECONSTRUCTION AND DEVELOPMENT

COMMITTEE CONCERNED WITH CRIMES AGAINST INTERNATIONAL PUBLIC ORDER

/
COMMITTEE UPON RULES AND PROCEDURE RELATING

TO PUNISHMENT OF CRIMES COMMITTED IN THE COURSE OF

AFD INCIDENTAL TO THE PRESENT WAR.

Answers to Questionnaire of 28 April, 1942

General M, de Baer, Belgiu.

A,

Before answering this question I would like to make a general observation:
I feel that the Committee should deal with orimes committed not only by members
of Enemy Forces, but by any person of whatever nation. I feel that our legal
basis will be lacking in prestige and authority if it is not founded upon & high
ethiocal standard of justice for all concerned: if we are bold enough to lay
down laws we must be prepared to obey them ourselves and to see that they are
obeyed by our own people as well as by the enemy. I feel moreover that by
proposing legislation which is upplicable only %o certain categories of people
(enemies) we would be adopting measurss similar to those adopted in the
totalitarian States. Therefore, 1 feel that the wer crimes which we are %o
study should not be restricted to those committed by the enemy.

Under the benefit of this observation I am of the opinion that the orimes
committed by members of Enemy Forces (litt.(i) (&) to (f) ) should all be
included in out study.

Concerning litt.(a) in particular, the situation will be different

according to whether the orimes have been committed upon the territory of
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an Allied Nation. or whether such crimes have boenu sommitted elsewhere.
In the first case the lex loci deliotus will be applicable, and will
provide a satisfactory sclution, in the second case there may be

gsame difficulty, for instance if the orime has been committed upon
German soil.

I forsee that benefiting by the experience of what happened after the
last war (Leipzig trials) the Germans will, before their final oollapse,
organise their national laws in such a way thut an escape will be provided
for any German war coriminal who has committed a war crime upon German soil,
We have had a foretaste of Hitler's contempt of law in his speech of
April 26th. But the end in view may be obtained even by legal metheds,
(e.ges by proclaiming an amnesty for war orimes) so that even German oourts
who would be willing to punish would have no means of punishing such
oriminals,

The same difficulty will exist in the casos 'mder i'tt. (b).

In the cases under 1litt. (c) to (f) I am of the opinion that the
Committee should deal with these orimes.

I also feel that, with respoct to litt. (ii) orimes committed by
Enemy Police or other ci_.vilia.n authoritles shou’d be treated in the same
way, i.e. the national law (lex loei delictus) should be applied whenever
possibles Vhen it is not possible to apply this law, either because it is
insufficient or for any other reason, I em of the spinion that the only way
to ensure retributicn ls by means of internetional ponal rules agreed upon
by the Allied Nations, and based upon internatl:nal regulations (Hague and
Geneva) (see appendix .n: Quostions will adcquate punishment of all war
oriminals be procurable by tho application of the ponal laws of each mation?).

As to (1ii) orimes comitted by non-enemy nationals (such as the

nationals of countries occupied by the enomy who have supported the enemy)

I feel that this matter should be doalt with exclusively by the national law

of the State concornedy; 4t is up to each nation to punish its own quislings r
in the way it sces fit and I do not think this question should form the i

subject of intornatione) dircussions, There are . in each national law,

. =
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suffioient provisions to deal with these traitors, and if there is not,
each nation should, as soon as possible, enact the necessary laws in order
to provide en adequate punishment for these pecple.

I have in art.5 of the Draft Convention for the Prevention and
Punishment of Crimes against International Publio Order, given a list of

speoific orimes whioh ghould be included in our study.

B

1, The first part of the question is shall we limit our enquiry to
aotions committed since August 1939, or shall we go further back.

I feel that although there is no legal reason to adopt the date of
August 19390 1t would be lmpractical to go further back than that date,
and therefore I propose that, for all practical purposes, we limit our
enquiry to the orimes committed since that date,

2. The second part of the question is the legal basis upon whioch
Jurisdiotion oan be founded over pre=-war orimes, but for the reason which

I have just given I feel it is umnecessary to examine this question,

3+ Another question whioh 1s connected wich this one and whioh is very

importent in my opinion is: upon what legal basis can jurisdiotion over
WAR CRIMES be founded except that of the State upon whose territory or
against whose integrity the crime was commitied.

By application of the principle nulla puena sine lege it will be
necessary that suoh jurisdiotion be based upon some legal instrument.

This instrument should be an internationnl.y accepted oonvention,
which should, as soon as possible, be agreod upon by the united nations,
and for which the adhesion of neutrals should be soughty moreover, upon
the signing of the amistice the Axis Powers should be made to accept it.

But, even so, there would always be the difficulty that a penal law
does not operate retroactively. In order to overcome this diffioculty,
somo sound pre-existing logal basis should be found,

Two legel bases oould usefully be ccnsidernd:
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The first basis is that war crimes are in faot already included in Conventions
whioh have been previously admitted by most countries (such as the Geneva end Hague
Cenventions and also the Versailles Treaty). In my cpinion war crimes are not
aotions which were hitherto allowed and which we are now going to turn into oriminal
offences, but actions which have, long before this war, already been recognised as
orimes by virtue of international agreements or conventions. The only element
which was lacking in these oonventions was the punishment. Thorefore I feel that
these International Conventions are legal bases upon which jurisdiotion can be
founded. Nevertheless although Germany is one of the signatories of these agree=-
ments i.'l:- will be necessary: first to draft a precise list of the orimes which we
ooneider as included in the provisions of the said Conventions; secondly it will
be necessary, upon the signing of the armistice, that the Axis Powers should be
made to admit that this list of crimes r:efers to orimes which have been previously
recognised as such by virtue of proeexistent international agreements and that
therefore punishment for these orimes will not constitute a retrospective application
of penal law.

The second basis is perhaps somewhat more fragile: in all democratic countries
the principle of non-retrospectivity of penal laws is recognised, but the same does
not apply to some of the Axis Powors. .Germany has openly repudiated this principle,
According to an official document (Note addressed by the Polish Government to the
Governments of Alliocd and Neutral Powers on May 3, 1941) tho Polish Government is
in possession of a large numbor of reports concernir; rutrospective application of
German law on citizens of Poland: Polish citizons who, before the war, had defended
tho cause of thoir country in a sense contrary to the interests of Germany were
sentonced to death, So that it secms that, if the German law and the Germean oourts
recogniso this principle of retrospoctivity as in harmony with their way of thinking,
there is no reason why it should not be applied against them.

It would also be interesting to examine to what rxtont Japaneso law recognises

the same prinociplo
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I feel that wherever it is possible to apply the lex looi delictus this
should be done, but there will be cases in which this will not be possible,
and in these cases some new internationally agreed rules should be found,

In answer to the sub=geotions (i) and (ii) of this question, I feel that
the penal law of each State being territoriel it will not be possible te apply
the law of the Allied State to which the victims or the property belongs,
without infringing upon the principle that a penal law is only appliocable
within the boundaries of its State and %hat the nationality of the viotim
is irrelevent.

As to paragraph (ii1) I have already stated that, as no punishment is
provided by these Rogulations, they would not constitute an appropriate
system of law,

As to paragraph (iv) I see no reason why, where the victims belong to
two or more Allied States, the law of the country where the orime was
committed should not be applied when this is possible; when this is net

-~ possible an international regulation should teke the place of the national
law.

As to paragraph (iv) enother question arises when orimes have been
eomnitted by one person in several countries, In this oase each one of the
laws of the countries in whioh the crimes have teen committed could of
oourse be applied, but this system would be difficult to put into praotice,
as the acoused person would have te be tried surcessively by courts of

soveral countries, and in this oase also I feel that international rules

should take the place of the lex loci dolictus.




I feel that wherever it is possible to apply the lex loci deliotus this
should be done, but there will be cases in which this will not be possible,
and in these ocases somec new internationally agreed rules should be found,

In answer to the sube-seotions (i) and (ii) of this question, I feel that

the penal lew of eaoh State being territorial it will not be possible te apply

the law of the Allled State to which the victims or the property belongs,
without infringing upon the principle that a penal law is only applicable
within the boundaries of its State and that the nationality of the viotim
is irrelevent.

As to paragraph (iii) I'have already stated that, as no punishment is
provided by these Regulations, they would not oconstitute an appropriate
system of law.

As to paragraph (iv) I see no reason why, where the victims belong to
two or more Allied States, the law of the country where the orime was
committed should not be applied when this is possible; when this is not
possible an international regulation should teke the place of the national
law,

As to paragraph (iv) another question arises when orimes have been
esommitted by one person in several countries, In this oase each one of the
laws of the countries in vhich the orimes have teen oommitted ocould ef
oourse be applied, but this system would be difficult to put into practioce,
as the acoused person would have to be tried successively by courts of
several countries, and in this oase also I feel that international rules

should take the place of the lex loci dolictus.
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In answer to the first part of this question I feel that whenever the
erdinary national courts (military or muniocipal) have adequate jurisdiotien
to deal with war orimes, this jurisdiction should not be interfered with.
This is not because I feel that the national courts are the ideal courts
to judge war orimes, but because I fear that by interfering with the
Jurisdiotion of these ocourts too great opposition will be aroused. It
would be di ffioult to obtain from the national courts that they renounce
their jurisdiction in respect of orimes which have been committed upon
their territory.

In my opinion however it is highly desirable to oreate a special cowrt
to deal with the residue of corimes over which the above mentioned courts
would not have jurisdiction.

In answer to the second part of this question I would prefer, if thie
were possible, to create ad hoc international oriminal courts to deal with
all war orimes, including those committed by Allied Nationals, but excepting
those ocommitted by quislings, trattors, etos.. I feel that it would be
preferable if criminals against intermationel law were dealt with by
international courts: The sooner we realise +the existence of an intermational
public order, as distinot from national public order, the nearer we will
be to world peace. It will be to our advantege to soe that, in the future,
international public order is maintained in time cf peace as well as in time
of war, and by acting in time against those who threaten international peace
the world may be saved from another war.

I do not entertain great hopes that we will be able to obtain such
agreement in the near future: 4in spite of the tragic experisnces which the
poople have suffered, the world does not seem to have reached suffioient
maturity to realise that oconcerted action, involving the.ocurtailment of

national sovereignty has become necessary in all fields, inoluding the

Judiecial field.




International law is still in its infanoy and sadly laocks development,
and although the faot thet so many governments are residing in a small ares
and have deily oontaots with each other provides us with a unique opportunity
for taokling these problems by oommon agreemert, other aims are so much more
urgent that muoh valuable time is being lost.

Therefore 1 very much fear that our work will not bear fruit in the
near future: it may, however, if we persevere in our efforts, exercise a
preventive aotion in the more distant future. Prevention of war ocan be
obtained by the adequate punishment of men who are responsible for war crimes,
and of men who are responsible for the waging of war, and this will need a
complete system of international justice.

In order to be able to take action, special laws (which should inoclude
punishments), speoial courts, & speoinl procedure, and edequate means of
exeouting orders of these courts should be agreed upon and instituted.

I know however, how diffioult it will be to obtain the agreement of the
nations to this idea because, as I have already said, national courts will
not willingly consent to ourtail their own jur lsdiotion,

But, if courts oannot be compelled to curtnil their jurisdiotion, a

poseibility must be given to them to curtail it voluntarily. In other words,

in soame omses, a oour'b'may rot desire to judgo specified oriminals either fer

fear of political repercussion within its own ccuntry or else because it feels
that the sentence might be biased, In those cases the faculty (but not the
obligation) should be given to these ocourts to commit for trial before the
international court any war oriminal (or even any other oriminal) in respect
of which they consider such precedure advisable, This at loast will be a
step forward towards recognition of internmational oriminal law. (ofr. Draft

Convention for the Creation of an International Criminal Court - art.l and 2),
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In respeot of the composition of an intermational oriminal ocourt I think
that in the beginning the ocourt should, if possible, oonsist »f judges who
are Allied and Neutral nationals. If this is not possible, the Court should
consist of Allled nationals only.

This situation should last, in my opinion, as long as peace has not been
signed. During the whole transition period between the armmistice and the
peace I feel that no ex-enemy nationals should be allewed to sit in these
courts. On the othor hand, judges of the international courts should abstaim
from sitting in onses in whioch their own nation, or a subject of their om
mation ie the viotim, the plaintiff, or the proseouting party.

As to the moment upon whish such a court should be constituted I feel
that the moment to oonstitute such a court is now, and as soon as possible,
in order that it could begin work immediately after the signing of the amistice,

Moreover the institution of such a court should be made kmown te the
population of the enemy and ocoupied countries, so that they know that justioe
and not revenge shall be dealt out. .

As to the last part of this question I ocannot say if there is any
prespect of neutral governments allowing their nationals to aot as judges.

I do not think that countries such as Switzerland or Sweden whioh are
immediately under the Gorman threat, would be ready to co-operate in this
line, but i1t is possible that this co-operation aould be seoured from neutral
oountries such as Argentine, Chili, etc....

Personally I do not think this question is very important, because it

is doubtful whether at the end of this war thore will be any neutrals left.




I have no fundamental objection against this, but I do not think it will

be necessary to invite neutral nationals to attend Allied courts as observers.
If the sittings of these courts are publioc, as I strongly feel they should be,
and if justice is dealt out impartieally, it 1s quite enough that the publioc

and the press attend the sourts,

1, In the onse of trial before the national ocourts the national rules
" of prooedure concerning proseoution and evidence should be followed, there
is no reason to depart from these rules,
2. In the case of a prosecution before en international ocourt the
prosecution should be canducted as followss
(a) where the national ocourt had jurisdiotion amnd has voluntarily
committed the oriminal for trial before the internmational ocourt, the
prosecution should be conducted by the State to whioh the national court
belongss
(b) where no netional court had jurisdiotion the prosecution
before the international court should be conducted by an international
prosecutor, comparable to the "Prooureur Général" to the mixed Court of
Egypt. I have oxpressed my idea on the dutios of this officer in art. 20,
29 et 8. of the Draft Convention for the Creation of an International Criminal
Court, Concerning tho procedure bhefore an Intornational Court, special
rules should be adopteds I have ondeavoured to draft such rules in the

Dralt Convention for the Creation of an International Criminal Court.
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" of procedure concerning proseoution end evidence should be followed, there

I have no fundamental objeotion against this, but I do not think it will

be necessary to invite neutral nationals to attend Allied courts as observers.

If the sittinge of these courts are public, as I strongly feel they should be,
and if justice is dealt out impartially, it 1s quite enough that the publioc

and the press attend the sourts.

£

1. In the omse of trial before the national ocourts the natlonal rules

is no reason to depart from these rules,
2. In the ocage of a proseoution before en international ocourt the
proseocution should be canducted as follows:

(a) where the national court had jurisdiotion snd has voluntarily
oommitted the oriminal for trial before the intermational ocourt, the
proseoution should be conducted by the State to whioch the national court
belongs;

(b) where no national court had jurisdiotion the prosecution
before the international court should be conducted by an international
prosecutor, comparable to the "Prooureur Général" to the mixed Court of
Egypt. I have expressed my idea on the dutios of this officer in art, 20,
29 et 8. of the Draft Convention for the Omﬁﬁon of an International Criminal
Court. Concorning the proocedure hefore an Intornational Court, special
rules should be adopteds I have ondeavoured to draft such rules in the

Draft Convention for the Creation of an International Criminal Court.
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Custody of the accused pending trial and punishment of those conyioted
ghould be the business:

l. of the State concerned in a case of a trial before the national
ocourts;

2, of an international body, controlled by the internationel court
in ocase of a trial before the intermational ocourt,

The exeoution of sentences could also be entrusted to the State upon
request of whioh the proseoution was started, but in this case somo inter=
national supervision would be necessary. (see art. 23, and 48 to 650 of the
Draft Convention for the oreation of an Intermational Criminal Court.)

=

There is no doubt that tho Allied Powers should be urged to stipulate
in the Amistice terms for the handing over of alleged oriminals, but in
order to avold any exerolse of reprisals or any injustioce these oriminels
should only be handed over to an international ocourt end not to national
courts. Any measure which bears the stigme of revenge and injustioce should

most ocarofully bo avoided.

I~

In order to procuro the extradition of persons acoused who have sought
refuge in neutral countries, we ought to rocommend the Allied Governments
to warn noutral countries to take care not to admit any persons suspected
of having committed any offences arising out of and inoidental to the war,
and to expol those who onter unlawfully. .Some sort of agreemant should be
roachod with the noutral Govermmonts as soon as possible as to the intore

protation of what is a political offencs,. (ofr. my Memorendum on Retribution

for Wiar Criminals, pago 4.)




(1) Defence of superior orders: (ofr. my Memorandum on retribution

for War Criminals, page 10: ocommentary om art.8 of Draft Convention.)

(11) Immunity ef the Head of a State and of other State officials.

Notwithstanding the important precedent of the Netherlands refusal to
surrender the Khiser, I feel we should do all we ocan in order to have the
prinoiple recognised that the immunity of the Head of the State, although
it 18 essential in internal matters, should not be maintained in external

matters,

This statement would oertainly be useful, but I feel that this war ig

already too far advanced to give such statoment any practiocal effeot.

The enswer is affirmative.

List of Governments whioh lave to my kmowledge already published
documents relating to war orimeos:
Poland: "The German Ocoupation of Polend"

UsS+SeRet 3 Notes hawve beon handed over to the Allied and Neutral
Governments,

Furthermore I have submitted to the Commission notes whioh were sent
to mo by the following Governments:

Norway (11th Deocember 1941)

Luxemburg (23rd February 1942)

Czechoslovakia (30th Decamber 1941)

Freo France (16th December 1941)

Holland ( February 1942),




(1) Defence of superior orders:s (ofr. my Memorandum on retribution
for War Criminals, page 10: ocommentary om art.8 of Draft Convention.)

(11) Immunity ef the Head of a State end of other State offiocials.

Notwithstanding the important precedent of the Netherlands refusal to
surrender the Khiser, I feel we should do all we ocan in order to have the
prinoiple recognised that the immunity of the Head of the State, although
i1t is essential in internal matters, should not be maintained in external

matters.

This statement would ocertainly be useful, but I feel that this war is

already too far advanced to give such statoment any practiocal effect.

The enswer is affirmative.

List of Governments whioh lave to my knowledge already published
documents relating to war orimos:
Poland: "The Gorman Ocoupation of Polend"

U«SsSeRet 3 Notes have been handed over to the Allied and Neutral
Govornments,

Furthermore I have submitted to the Commission notes whioh were sent
to me by the following Governments:
Norway (11th Deocember 1941)

Luxemburg (28rd February 1942)

Czechoslovakia (30th Docamber 1941)
Freo Franoce (16th December 1941)

Holland ( February 1942),
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by
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I.

This memorandum is primarily in the nature of introdustory
observations on the matters covered by the Questionnaire sent out by
the Chairman of the Committoe on Crimes against International Publie
Order. The memorandum is concerned, as far as possible, exclusively
with the legal aspect of the question of the punishment of war orimes
=% the close of the second World War, Admittedly, the subject matter
of the enquiry is such that it is not always easy to keep apart the
peliticel and the legal sides of the issue, On the whole, we shall
find ne diffioculty in drawing a satisfactory line of demarcation if we
teko care to preserve the distinction between the following two questionss
Is the punishment of war eriminals desirable, oxpedient and practicable?
To what extent does international law authorize the effective punishment
of War orimes?
The first question is, to a large extent, one of political resolve

in the same sense in Which, within the State, the decision whether a

-maculion ought to be instituted partakes occasionally of the character
of the exeraise oi solitienl discretion. The question of the expedienoy
of applying the law and of making it prevail at successive stages before
and eftor judgment has been passed is a matter of politics, The relative
merite and disrdraninges of providing a deterrent against oriminal
vinlations of the law of war; of the prospective effectiveness of such

doterrent; of' teking into account a widespread and not inherently

ruprclensible dosire for retribution; of the consequences of impunity

uvon national and international lew and morality; of the deeirability,
partly in the intercst of the culprits, of containing a bitter and
ruthlessly suppressed craving for revenge within the channels of a
vopularised legal procedure; the effects of a policy of punishing war

orimes upon the prospects of reconciliatian or, at least, of a return to




a minimum degree of normaley in international relations — all these

factors are within the category of political considerations. They must

be left here out of account,

There is, however, one series of considerations which lie in what
moy be desoribed as the realm of legal policy and which the intermational
lawyer and those who have at heart the future of international law may
find it diffioult to leave on one side, There is ample room for the
view that the punishment of war criminals is required for the sake of the

roestoration and of the maintenance of the authority of international law,
War orimes are crimes against international law, Punishment of these
orimes, however distasteful it may be in its conorete application, is a
by no means belated moasure of enforcement of international law, The
restored law of nations must abandon.the view that it is a system of law
whose instrumentalities and modes of enforcement are confined to pressure
of public opinion and pecuniary compensation, and that as it is a law
between, but not above sovereign 8tates, the very ideca of punishment is
repugnant to its fundamental notions. The reconstituted law of nations
must reject the idea that it is, in this matter, doubly impotent for two
contradiotory reasons usually adduced in support of this view: (1) for
the alleged reason that it is legally inadmissible to punish the State
as such on the ground that the corporate ontity of the State cannot
properly be deemed to possess & oriminal intent and be the object of
eriminal punishment in the persons of its organs; and (2) for the
alleged reason that it is legally improper to visit punishment upon
individuals on the ground that the precepts and the injunctions of
international law are not addressed to individuals but to the corporate
entity of the State. These views were expressed with particular reference _
to the question of war orimes in reckless disregard of ﬁhe faoct that the
potentialities for infinite and often irretrievable mischief inherent in
the modern State call for an intensification rather than a relexation of

the represive, deterrent and punitive consequences of oriminal conduct,
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It is believed to be within the province of a body of lawyers engaged in
& judieial enquiry of the kind undertaken by the Committee on Crimes
against Public International Order to dissociate themselves and their
findings from views of this nature,

Once we have dissociated ourselves from a trend of thought which is
Juridically unsound and retrogressive, we shall be justified in giving
full weight to any possible legal limitations upon the right of the victor
to punish enemy nationals accused of war corimes. The task of a
oonscientious juridiocal enquiry is to ascertain to what extent, having
regard to existing rules of international law and to fundamental legal

prinoiples, the punishment of war criminals must be kept within confines

leas wide than those indicated by the apparent enormity of the aots which

call for the application of the full rigour of the law, These limits are
determined:
(1) by the scope of acts to be designated as war crimes;
(2) by the necessity of providing safeguards of impartiality and of
& minimum standard of mutuality;
(3) by the fact that war oriminals may take refuge in neutral States;
(4) by the objection, which the practice of totalitarian States has
not rendered obsolete, to the retroactive appliocation of the law both in
the substantive and procedural spheres;
(6) by the absence or the varying degrees ef oriminal mens rea as the
result:
(1) of the obedience to superior orders;
(i1) of the uncertainties of rules of warfare;
(4144) of the operation of reprisals,
The object of this memorandum is to consider these factors in some
detail, 1In doing this we must bear in mind that it is essential that
the punishment of war orimes should take place on the basis of and within
the limits of international law, Ciroumstances acoompanying the defeat

of Germany and of her allies, the oonfusion surrounding the transfer of




authority in the ocoupied countries in Europe and elsewhere, and the
release of suppressed passions may result in acts of summary retribution

which no amount of foresight and magnanimity may be able to prevent, But

in so far as the punishment of War crimes is intended to take place within .
the framework of a legal process, it will enhance both its effectiveness
and the authority of international law if such limitations as the law of
nations imposes are rigidly adhered to, Moreover, there must not only

be in faot just punishment, That punishment must also appear to be just
and in aoccordance with the law as the result of the effective

provision of practicable measures of impartiality and mutuality, Finally,
oare must be taken to avoid that source of frustration which is the
inevitable result of confusing war crimes proper with other conduct of a
oriminal nature and of attempting to ocope with both in the ocourse of the

same procedure and with the help of the same machinery, It is convenient

to disouss this last question first,




II

The Soope of Prosecution of War Crimese

War orimes are not the only crimes of an international charao=
ter perpetrated by the Govermment of Germany and the German authori-
tie® generally since the advent to power of the Nazi regimes Before
and after the war which broke out in 1939, the Nazi regime has
become responsible, as against large sections of German nationals, for
a policy of suppression and extermination of a kind and on a scale
which have shocked oivilized mankind, which have imposed burdens
upon other States, and which because of their magnitude and barbarity
were well ocaloulated to supply & legal basis for humanitarian intervention.
It is not believed that a political decision of a legislative nature
to exact, with respect to such aots, rotroactive punishment and
compensation for tho viotims would be contrary to justice or repugnant
to the spirit of tho prineiplos which must underlio any progressive
international ordore Probably it would be proper for the Committee
to put on record its views in the above sonses But such aots are not
war orimes and ought not to be confused with theme

The samo considerations apply to thoe corime of war, as distinge
uished from war orimes, for which the Gorman Govornment made itsolf
responsible by resorting to war in violation of its voluntarily
undertakon and repoatedly re-affirmed intcrnational obligationse
In this matter the position is difforent from that which obtained in
1914 and which promptod tho Commission on Rosponsibilitioes sot up
in 1919 by the Paris Conference to doclarc that "by rcason of the
purely optional character of the Institutions at The Haguo for the
maintonance of peace (Intornational Commissions of Enquiry,

Mediation and Arbitration) a war of aggression may not bo oconsidered
as an act diroctly contrary to positivo law", The law of any

intornational socicty worthy of that namo must rojoct with ropro-
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of October 25, 1941, "must henceforth take its place among the

major purposes of the war", is not to assume dimensions which will
render it unwieldy to the point of ineffectiveness. The Commission

on Responsibilities set up by the Paris Conference in 1919, included
under the list of charges of ‘war orimos such acts as "usurpation

of sovereignty during military occupation", "attempts to denationa=-

lise the inhabitants of occupied territory", "confiscation of prow
perty", "exaction of illegitimate or exorbitant contributions and
requisitions", "dobasemont of the currency and issue of spurious
ourrency”, "imposition of collective penalties ", and "wanton destruction
of religious, charitable, educational, and historic buildings and
monuments"s In view of tho comprehonsiveness of this list it is in the
nature of an anti-climax to learn that the number of persons whose
delivery the Alliocd States oventually demanded was only oight hundred
and ninety-seven, It is probable that onc of tho roasons for the
failure to give offoct to the docision to prosccuto war criminals after
the first World War was the exteant of the list of offonces as adopted
by the Conferonce and the abscnce of a distinction botweon viola-

tions of international law and war orimos in the morc rostricted

genso of tho terms.

In drawing up, in an oxhaustive fashion, tho list of war
orimes the Paris Commission followed tho somewhat acadomic treat-
ment of the subjoct in somo of the manuals of military laws The
British Manual, following closoly tho soction on "Punishmont of War

Crimes" in Opponhoim's Intornational Law (volsII.§§ 261 and 262),

opens with a vague and somowhat tautologous definition of "war crime"
as "tho tochnical oxprossion for such an act of onomy soldiors and
onomy civiliens as may be visitod by punishmont or capturo sic)
of tho offondors" (Chaptor XIV, s« 441), Thoso war crimes may be
dividod, according to the Manual, into four wvatogoriecs:

(1) violations of thc rocognised rulos of warfaro by membors

of tho armod forces; °

!
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public proporty may, in thoir offocts, bo no loss orucl and dosorving

of punishmont than aots of porsomal violonces Thoro may, in offoct,

bo littlo diffcronco botweon oxoouting a porson and condomning him to a
slow doath of starvation and oxposuroc by dopriving him of sholtor and moans
of sustonancos Finally, no just or working tost of distinction can bo
found in tho possibility of ostablishing e diroct connoction botwoon tho

oriminal aot and any individual vioctim or victimse Tho porson who issucs

gonoral orders for tho killing of hostagos is no loss guilty than tho

porson to whom wo may be ableo to bring homo a spocific ordor for shooting

a partiocular hostago or group of hostagos. A commandor who issucs a

gonoral ordcr caloulated to provont tho saving of life aftor tho sinking

of merchant vossols is no loss guilty than an officer or soldior who is

found to have committced on his own initiative a crimo of this kind.
Assuming that indiscoriminato bombardmont of tovms for tho purposo of
torroriging tho civilian population and the doliboratc machine-gunning of
eivilian rofugoos arc to be treated as war crimes irrospoctive of tho ploa
of suporior orders, thc morc fact that an individual formod part of a
bombing squadron rosponsiblo for such acts may bo sufficiont to stamp him
as a war oriminal although it is impossiblc to provo a diroct comncction
botwoon his conduct and tho death of any individual porsons Some logal
systoms rocogniso that whon a group of porscns, such as a gang of robbors,
commit & orimc, oach and overy membor of the group may bo convicted without

proving that any particular membor committod the criminal act,
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The Legal Basis of rrosecution for War Crimes.

What is the legal basis of any armistice terms providing for the
delivery to the United Nations, prior to the conclusion of the Peace
Treaty, of nationals of Germany and of her Allies accused of having
committed violations of the law of war and for the trial of these persons
by the ocourts of the United Nations? Is it the mere right of the viotor
exacting vindictive retribution from the defeated Statc and ohallenging
accepted nobions of equality before the law by the underlying assumption
that his — the victor's - forces or authorities have been free of any
imputation of war crimes? Or is it a right which is firmly grounded in
the principles and in the practice of international law and in the
municipal legislation of most States? It is of the greatest importance
both for the eventual effectiveness of the punishment of war criminals
and for the authority of international law that the Gov.raments of the
United Nations should, in approaching and executing the task of punishing
war oriminals, be fully conscious of the unimpeachable legal basis of
their action., It is equally important that public opinion in the United
Nations and in the world at large should be made cognisant, in language
as devoid of techniocalities as possible, of the legal grounds of that
action, It is a legitimate funotion of jurists to assist in this matter
both the Governments of the United Nations and the causc of laternational
Justice,

There will be many who will urge thet the war crimes committed by
Germany in the second World War have been so unprecendented in their
premeditation and ruthlessness as to warrant a departure from accepted
forms and procedures of international law, However, it is unwise to
jettison rashly the nid whioh existing law is in a position to offer,

It is doubly unwise to do so at the olose of a war the essential purpose
of whioch is to vindicate and to restore the law of nations, For a

considerable period after the first Vorld Var German writers gave emphatic

— T —— .




and repeated expression to the accusation that the demand of the Allies
for the delivery of war oriminals was in flagrant contradiction both with
international law and gencral principles of law, They were supported by
writers in other countries. It may be of interest, as showing the stremgth
of the feclings of German jurists on the subject, to quote a passage from
the Opinion of Profossor Meurer, a German Privy Councillor and an inter-
national lawyer of repute, delivered in the course of the work of the
Commission on War Crimes appointed by the Goerman Reichstag after the
first World War., Reforring to Articles 228 - 230 of the Treaty of
Versailles, he said: "The Allies thus imposed upon Germany & breach of
most elementary legal principles and a forced departure from entire
German legal history, Already in 1356 the Golden Bull prohibited 'for
all times' the delivery of Germans for punishment by a foreign State. It
declared that this prohibition was merely a confirmation of an immemorial
right and customs +....+ The German Govermment could not, it is true,
prevent Articles 228 - 230 of the Treaty of Versailles from becoming law,
but when it came to giving effect to their provisions, the torn German
people rediscovered its unity and resisted like one man a demand whioh
oonstituted a cultural outrage" (V8lkerrecht im Weltkrieg, wol., III (1),
ps 57)¢ It is of importance, so far as this lies with the United Nations,
to put beyond doubt the inaccuraocy of any similar accusation,

The first relevant fact in the situation is that the practice and the
dootrrine of international lew as well as the municipal law of a consider-
able number of States recognise that a belligerent is entitled to punish
for war orimes those members of the armed forces of the opponent who fall
into his hands, There is hardly a dissenting voice in the general
approval of that rule, Neither is it a new doctrine in international

law, Franoisco de Vitorie, writing in 1532, stated the underlying

principle in De Jure Belliy "™...... .. etiam parta victoria, reouperatis

rebus, pace etiam seouritate habita, licet vindiocare injuriam ab hostibus

acceptam, & anime~—~-tore in hostes, & punire illos pro injuris illatis,. "

He olaborated the wider ressons of the validity of this principle:










ovm ocausc, In the absence of a reasonable prospect of war crimes being
punished by the offender's own State, there may be justification, subject
to practiocable judioial safeguards, in risking the taint of partiality
associated with the application of the law by the injured State,

However, the generally acknowledged right of the belligerents to
penalise the infractions of the law of war by the nationals of his opponent
is grounded in legal considerations more persuasive than the mere fact of
the general recognition of that right, What are these considerations?

In so far as war orimes have been committed in the territory of the
belligerent who is in the position to inflict punishment, they may be

deemed to be covered by the ordinary territorial principle of criminal

law, A State is entitled to punish crimes committed on its territory.

(In relation to the other belligerent there is, of course, no question of
the operation of the principle of immunity of armed forces on foreign soil,
The ordinary rules of exterritoriality, based on international comity and
consent implied from the mutual respect for the rights of sovereignty in
time of peace, do not obtain in time of wer, Even in time of peace the
operation of the principle of exterritoriality of foreign armed forces
stops short of an immunity for acts directed against the wafety of the
State), The appliocation of the territorial principle covers, in the
first instance, all violations of international law in the territory under
military ocoupation of the enemy — the mein source of war erlimes in the
geocond World War, For it is fundamental that the territory occupied by
the enemy remains under the sovereignty of the belligerent tenporarily
divested of his jurisdictional rights, The same territorial principle
includes crimes committed in and from the air over the territory of the
State assuming jurisdiotion, The questicn of the extent to which acts
coomitted in the course of air warfare may properly come within the purview
of punishment of war eriminals is disocussed below, but there ought to be
little doubt that, in so far as they have taken place over the territory
of the Statc which is in the position to claim jurisdiction, they are
covered by the territorial principle. This is so particularly in view

of the almost universal ncceptance of the prineciple of the sovereignty of

the States in the superincumbent air, The same applies, finally, to













are expressive in the words of the preamble to the Hague Convention No. IV,
"of the principles of the law of nations, derived from usages established
among oivilised peoplesfrom the laws of humanity, and from the dictates of
public consoience." Similarly, the relevant provisions of the London

Naval Treaty of 1930 are expressly prefaced by the significant statement:

"The following are accepted as established rules of international laws"

When the German Supreme Court, on July 16, 1921, in the case of the

Llandovery Castle, found the accused guilty of killing defenceless persons

in lifo=boats, it did so on the ground that they acted against a olear and
wncontested principle of international law as against whioch even the plea
of superior order offered no defence,.

The above considerations supply also a corrective to any undue
preoccupation with the question as to what law shall be applied in
oomneotion with the proseoution and the punishment of war criminals. That

law must be, primarily, the law of nations. Tho fact that it may be

regardod as forming part of the municipal law of the belligorents in question
is a convenient but in no way essential addition to the sirength of tho
Jurisdiotional olaim of the belligorent proceeding to pwnish persons gullty
of war orimes. This being so, it is proper for the mited Nations to lay
stress, not on any exceptional or summary charactor of the jurisdiction,
military or otherwise, to be set up for the purposo, but on its essential
conformity with the law of nations. [Heithor is therc an adequate reason

for a dispersion of effort whioch may result from an attempt to formulate

the applicable rules of law in the matter of bolligoront occupation or
otherwiso,

Once it is realised that the offonders are being prosceuted, in
substance, for breaches of international law, then any doubts due to
inadequacy of thoe municipal law recede into tho background, In viow of
repoated assertions to tho contrary, the United Nations ought to avail
thomsolvos of evory legitimate occasion for stressing the fact that thore
is in this mattor no quostion of any vindictive rotronctivily arising out
of tho creation of orimes of which the accused could not possibly bo

cognisant, There 1s even no question of procedural retroactivity by
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