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that th.i iew ha been approved by the United States Supreme Court in the 
Yamashita Case, when, after an ana lysis of the structure and contents of the 
Geneva Com·ention, it rul d that : 

" We think it clea r, from the context of these recited provisions, that 
part 3, and Article 63 which it contain s, apply only to judicial proceeding 
directed again ta pri oner of war for offences committed while a prisoner 
of war. .. . "(1) 

For the trial of pri oner of war for offences committed while in captivity 
the provi ion of Part 3 (Judicia l Proceedings) provide safeguards additional 
to tho e recognised by the court acting in the trials reported upon in Volumes 
V and VI, but no trial ha come to the writer's notice in which an allegation 
ba ed upon Part 3 ha led undisputedly to a conviction.(2) In the trial of 
General Yarna hita by a United States Military Commission a breach of the 
Geneva Pri oner of War Convention has implied by paragraph 89 of the 
Supplemental Bill of Particular , which alJeged that, during the month of 
De ember, 1944. at Manila, the crimes were committed against various 
pri _oner of war name? and unnamed, of " subjecting to trial without prior 
not1ce to a repre entat1ve of the protecting power, without opportunity to 
defend, and without coun el ; denying opportunity to appeal from the 
entence pronounced ; and executing a death sentence without communica­

ting to the representat ive of the protecting power the nature and circumstances 
of the offence charged". The remarks made by the President of the Com­
mj ion in delivery of it findings djd not, however, reveal whether this 
particular allegation wa foun d to be substantiated.(3) 

(iii) A number of war crime trials have involved the physical ill-treatment 
of prisoners of war.(4) The Judgment delivered in the High Command Trial 
regarded a declaratory of customary law the provision of Article 4 of the 
Hague Regulations that " Pri oner of war are in the power of the hostile 
Gove rnment, but not of the individuals or corps who capture them. They 

(') Sec Vol. (V, Pl?- 46--47, 4~9 and 78. Mr. Justice Rutledge·s dissenting opinion also 
touched on this pomt ; see pp. 69-73 of that Volume. The question had already been 
touched upon in the original trial · seep. 15 of the Volume. 

(~ The part of the Convention in question comprises Article 60-67. 
Article 60 ~~tes : " At the com~encement of a judicial hearing against a prisoner of 

war, th~ detarn1~g Power shall nollfy the rep r.7sentative of the protecting Power as soon 
as po 1ble, and m any case before the dP _ nxeJ for the opening of the hearing . .. . " 

Articles 63-66 make the following pr'J' ~.ons : 

. " Article 63_. A sentence ~all ?" !y I e pronounced o~ a prisoner of war by the same 
tnbunals and m accordance with r 1e s;u 1e procedure as m the case of persons belonging 
to the armed forces of the detain · 1g 1">owers. 

· . Arti~le ~- Every prisoner 'Jr " "· sha.11 have the right of appeal against any sentence 
agam t him m the same manner as persons belonging to the am1ed forces of the detaining Power. 

. ·• Ar_ticle 65. Sentences_pronounced against prisoners of war hall be communicated 
1mmed1ately to the protectmg Power. 

' '. Article 66. lf ~ ntence of death is passed on a prisoner of war, a communication 
ttmg forth m ~eta1I the nature and th~ circumstances of the offence shall be addressed 

";S oon as_ pos 1ble to the representall~e of the protecting Power for transmission to 
toe Power m whose armed forces the prisoner served. 

" The sentence shall not be carried ou! before the expiration of a period of at least 
three months from the date of the receipt of this communication by the protecting Power." 
(1) Vol. IV, pp. 5-6 and 34. 

(•) See for instance Vol. lll , p. 67 and Vol. Xl, p. 5, 56, 62 and 79. 
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must be humanely treated ... " and the provision of Article 2 of the Geneva 
Convention that prisoners of war " shall at all times be ~umanely treated 
and protected particularly against acts of violence, from msults and from 
public curiosity " .(1) 

The latter provision received specific application in the trial of Kurt Maelzer 
by a United States Military C?mmis~ion a~ Florence ; here th~ ac~used wa 
found guilty on a charge of ' exposmg pnso~er~ o~.~ar . .. m ht cu tody 
. . . to acts of violence, insults and pubhc cunos1ty. () 

The Judgment in the High Command Trial also regarded as decl_aratory_ of 
customary law that part of Article 3 of the Geneva Con~entton wh.ich 
provides : " Prisoners of war are entitled to respect for their per_ ons ~~d 
honour. Women shall be treated with alJ consideration due to their_ ex ; 
that part of Article 46 which states : " A~ forms o: corporal pumshmen~ 
confinement in premises not lighted by daylight and, m general, ~LI form ot 
cruelty whatsoever, are prohibited. " ; (3) and also the followmg pa age 
from Article 56 : " In no case shall prisoners of war be tran :erred to 
penitentiary establishments ~pr_is~ns, penitentiarie , c~?~ict e tabh hment 
&c.) in order to undergo d1sc1plmary sentence there. () 

(iv) In other trials the allegations ma~e con~erned the denial to pris~n_ers 
of war of the minimum conditions conducive t? life, and health who e prov, ion 
is made compulsory by the Geneva Convent1on.(u) 

Relevant provisions stated to be declaratory of customary i~ternati?nal 
Jaw by the Judgment in the High Command Trial were the following Art1 le 
from the Geneva Convention : 

" Article 4. The detaining Power is required to provide for the 
maintenance of prisoners of war in its charge. 

(1) See Vol. XII. p. 90 : and seep. 13, note 4, of the present _volume for the effect of u h 
decisions on the part of the Tribunal which conducted the trial. 

(") See Vol. XI, pp. 53-55. . . · h /(l" 7i · / 
(•) Article 46 was relied upon among other proY1s1ons by Judge Skau m t e mge na 

(see Vol.. HI, p. 12). · k" M · fth Japanese Arm (•)Vol.XU, pp. 90-91. In the trial ofYo~h~o ~ a 1zawa, a_ aJ<?r o e , 
held before a United States Military Comrruss1on_m Sh~gh:u, Chma,_ on 9-10 May, 1946. 
the accused was found guilty of torturing an Ame~1can pn~ner of war_m an effort t~ extract 
military information. Attempts to ~xhtract s_udch mfolirr~o? are forbidden by Article ~ of 
th Geneva Convention of 1929 wh1c proY1 es as o O • b" 

· e " Every prisoner of war is required to declare, if he i interrogated on the su ~ect , 
his troe names and rank, or his regimental number. . . . . 

" If he infringes this rule, he exposes himself to a restriction of the pnYlleges a corded 
to prisoners of his category. . infi · d" th 

" No pressure shall be exerted on prisoners to obtam . ormauon regar mg e 
situation in their armed forces or their country. Prisoners ~ho refuse to feply ;;;ad 
not be threatened, insulted, or exposed to unpleasantness or disadvantages o any n 

~:~~;:: b;o·u~~t in this trial was one of iU•trcat_ment a~d did not 1!1Cntion that the pur. 
se thereof was the wrongful extraction of inf~rmauon . It 1 not po 1ble therefore to S!a~e 

po · I h h r uch extraction of information has been recognized a a sep~:<1te Pl;l~S -
~rmte y ri~ e {he facts of the trial of Erich Killinger and other by a Bnush M1lit~ry 
Coe ;a~ Wuppertal are similar ; the charge on which certain_ accused were ~ound ~mlty 

u on~ of" ill-treatment of British Prisoners of War," wh1.le th~ Prosecut~on cl~ 
~~~ the purpose of the ill-treatmen~ was the obtaining from uch pn oners of mformauon 
which under the Geneva Convention they were not bound to give. See Vol. Ill , p .. 6 . 
See also p. 105, note 2, of the present vol~. . . 

(•) I the trial of Amo Heering by a British Military Court at_ Hanov~r tbe accused was 
Ii und ~t of ill-treatment of a British natio~I, the ~rosecuuon hanng all~ged that he 
f~led to p.;,vide prisoners under his charge with sufficient food, adequate billets or any 
medical supplies. See Vol. XI, pp. 79-80. 
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·• Difference of treatment between prisoners are permissible only if 
u h difference a re based on the military rank, the state or physical or 

mental health, the profe ional abilities, or the sex of those who benefit 
fr-:> m them ; ' 

· ' Article 7. As oon a pos ible after their capture, prisoners of war 
haU be evacuated to depot ufficiently removed from the fighting zone 

for them to be out of danger. . .. ; " 

" Article 9 .... Prisoner captured in districts which are unhealthy or 
whose climate is deleteriou to persons coming from temperate climates 
hall be removed a oon a possible to a more favourable climate .... 

o prisoner may at any time be sent to an area where he would be 
expo ed to the fire of lhe fighting zone, or be employed to render by 
hi pre ence certain point or areas immune from bombardment " ; 

·• Article 10. Pri oners of war shall be lodged in buildings or hut 
which afford all po sible safeguards as regards hygiene and 
alubrity . . .. " ; . 

. " Art i~le 11. The food ration of prisoners of war shall be equivalent 
m quantity and quali ty to that of the depot troops .. . . 

" Sufficient drinking water shall be supplied tc them ... •· ; 
_ .. Article 12. Clothing, underwear and footwear shall be supplied to 

pnsoner of war by the detaining Power . . . " ; 

"_ A~ticle 13. Belligerent hall be required to take all necessary 
hyg1eruc measure to en ure the cleanliness and salubrity of camps and 
to prevent epidem ic ... ' ; 

. " Article 25. Unle the course of military operations demands it, 
1ck and wounded pri oner of war shall not be transferred if their 

recovery might be prejudiced by the journey " ; and 

" Article 29. o pri oner of war may be employed on work for 
which he is physically un uited. " (1) 

1:he Judgment regarded as falling into the same category the provision in 
rttcle 6 of the Hague Regulations that •· ... The work [on which the captor 

State may employ prisoner of war] shall not be excessive ".(2) 

In the Judgment delivered in the Krupp Trial the following additional 
relevant provisions of the Geneval Convention were also cited, and it would 
seem to follow that their breach would constitute a war crime : 

" Article 30. The duration of the daily work of prisoners of war 
including the time of the journey to and from work shall not be excessive 
and shall in no case exceed that permitted for civil 'workers of the localit; 
employed on the same work. Each prisoner shall be allowed a rest of 
twenty-four consecutive hours each week, preferably on Sunday." 

" Article 32. . . . Conditions of work shall not be rendered more 
arduous by disciplinary measures. "(3) 

(1) This provision was cited also in the Judgment in the Krupp Trial (Vol. x, p. 140). 
(') \'.ol. ,:-TI, pp. 9'.()-1. _A relevant part of Article 2 of the Geneva Convention has also 

bee~ ated m war cnme tnals : " Measures of reprisal against them [prisonen of war] are forbidden." (See pp. 177- 182). 
(') Vol. X, p. 140-1. 
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The second of the paragraphs quoted above from Article 9 of the Geneva 
Convention was cited also by Judge Musmanno in the Milch Trial.~) As 
was said in the Judgment in the High Command Trial: " To use prisoners 
of war as a shield for the troops is contrary to International Law. "r) 

Tt will be recalled that Kurt Student was charged, inter alia, with " the 
use .. . of British prisoners of war as a screen for the advance of German 
troops" when tried by a British Military Court at Luneberg.(3) Although 
he was found not to have been responsible for such acts and _ alth~ugh the 
charge also alleged that certain of the prisoners were killed while bemg u~d 
as a shield, there seems little doubt that, if proved, the mere act of f~rcmg 
prisoners of war to go ahead of advancing enemy troops, thereby actm~ as 
a shield to the latter, would itself constitute another type of war cnm~. 
Indeed, Article 2 (7) of the French Ordinance of_ 28th_ August, 1944, spec1-
fically provided that : " lllegal restraint, as specified m the last par~graph 
of Article 344 of the Code Penal, shall include the employment of pnsoners 
of war or civilians in order to protect the enemy. "(4) 

(v) Causing prisoners of war lo perform unhealthy or dangerous 1rork i~ a 
clearly recognised war crime.(5) Article 32 _of the Geneva Convent1on 
provides that : " It is forbidden to employ pn_soners _ of war ?n unhealthy 
or dangerous work ... ", and 1he judgment ~eh~ered m the High_ Command 
Trial placed this provision among those which 1t regarded as bemg merely 
declaratory of existing customary law.(6) 

This provision has been applied so ~s to _re~der illegal the use of prisorn~rs 
of war in work which is dangerous either m itself ~r-because of_ the loca~ty 
in which it takes place. The loading of ammumt1on and mm~ cleanng 
have been declared to constitute dangerous work, and the use of ~n oner of 
war in the construction of field fortifications or with combat units has al o 
been regarded as criminal.(7) 

(vi) There is, however, some little doubt regarding the extent ?r co~ of 
the war crime of causing prisoners of war to perform work hav111g a direct 
connection with the operations of 1rar. 

Article 31 of the Geneva Convention provides that : 

"Work done by prisoners of war shall have no direct conn~cti~n with 
the operations of war. In particular, it is forbidden to employ p~soner 
in the manufacture or transport of arms or munitions ~f any.~md, or 
on the transport of material destined for combatant unit 

(1) Vol. VII, p. 44. 
(') See Vol. XII, pp. 104-105. 
(') See Vol. IV, pp. 118-124. 

(') Vol. m, p. 96. . A · le 27 fth 
There is nothing illegal in the mere employment of prisoners of war. .rtic o e 

~va Convention provides : " Belligerents may employ as ~orkmen pnsoners ~f war 
who arc physically fit, . <?ther than officers and persons of equivalent status according to 
their rank and their ability. · k th. sh ll 

.. N rtbeless if officers or persons of equivalent status ask for suitable wor , 1s a eve ' .ble 
be.f°N~n!=io~ro~bo- are prisoners of war may ~ compellC?(i '<,>, undertake 
only supervisory work, unless they expressly request remunerative occupation. 

(') Vol. XII, p. 91. 
( 7) See Vol. XII, p. 98. 
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Th i Article was pecifically applied in the Milch Trial,(1) in the trial before 
a Netherlands Temporary Court Martial of Tanabe Koshiro, when the court 
de ided that the building of ammunition dumps constituted " work connected 
\\ith the operation of war , . 2) and in the trial before the International 
Military Tribunal at uremberg.(3) 

In the / .G. Farben Trial the Tribunal pointed out that the use of prisoners 
of war in wa r operat ion and in work having a direct relation to such opera­
!ion wa prohibited by the Geneva Convention.(4) The Judgment delivered 
m the Krupp Trial cited the fir t paragraph of Article 31 of the Geneva 
Co~vention (and Article 6 of the Hague Convention) among a number of 
Art icle from the Hague and Geneva Conventions and said that " practically 
everyone of the foregoing provi ions were violated in the Krupp enter­
pri e "'.(5) 

In the Flick Trial one of the offence found by the Tribunal to have been 
proved wa that of oluntarily employing prisoners of war on work 
' · bearing a direct relation to war operations " .(6) The Tribunal would 
ap~ear to have fo und the u e of prisoners of war for the production of 
freight cars to be contrary to the Hague Regulations.(') 

Article 2 (6) of the French Ordinance of 28th August, 1944, should also 
be quoted at this point : 

" IUegal restraint, a pecified in paragraphs I and 2 of Article 344 
of the Code Penal, shall include the employment on war work of prisoners 
of war or conscripted civilians. " (8) 

. On t~e other hand the Tribunal acti ng in the High Command Trial did not 
Ii ! ".'rt1cle 31 among tho e which it regarded as being an expression of 
~x1 tmg . cu tomary law and held that " in view of the uncertainty of the 
:ntemat1~nal law " a to the que tion of the " use of prisoners of war in the 
con truc11on of fortification " (which might not unreasonably have been 
regarded a work having a direct connection with the operations of war) 

(' Sc~ ol. V:11 , pp. 43 and 47. The Tribunal relied also upon Article 6 of the Hague 
Regulation which re_ads : " Th_e State may employ the labour of prisoners of war, other 
than officer , according to their rank and capacity. The work shall not be excessive, 
an~ . ha,11_ ha e no e:onnection with the operations of the war. " (Vol. VII, p. 43). Judge 
!"~1ll,p Judgment included the words : "The Tribunal holds as a matter of law that it 
1 illegal to u e pri oners of war in armament factories and factories engaged in the manu­
facture of airplanes for use in war effort." (Vol. vn, p. 47). 

(") See Vol. XI, pp. 1- 3. The Court relied also upon Article 6 of the Hague Convention. 
(") See Briti h Command Paper, Cmd. 6964, p. 59, quoted in Vol. XH, p. 100. 
(') Vol. X. p. 54. The Tri bunal would appear to have agreed however, that there was 

omc doubt a to the extent of application of the prohibition of such use of prisoners of 
war. O_f the employment of prisoners of war, the Tribunal said : " The use of prisoners 
of w~r. m war operations and in work having a direct relation to such operations was 
P!ohi~11ed by the Geneva Convention. Under Count 111 the defendants are charged with 
v10lattons of thi prohibition. To attempt a general statement in definition or clarification 
of the term ' direct relation to war operations ' would be to enter a field that the writer 
and student _of international law have found highly controversial. We therefore limit 
ou! observations to the particular facts presented by this record " ; and at an earlier 
P?mt : '· The use of prisoners of war in coal mines in the manner and under the conditions 
disclose~ by this record we find to be a violation of the regulations of the Geneva 
Convenuon, and therefore, a war crime." 

(' ) Vol. X, pp. 140-1. 
(') See Vol. lX, p. 53. 
(7) See Vol. rx; pp. 20-21 . 
( 8) Vol. III, p. 96. 
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" orders providing for such use from superior authoritie '. n_ot involvin_g 
the use of prisoners of war in dangeous areas, were not cnmmal on th~ir 
face .... "(1) It has been conceded in the notes to the High Co'!'mand T~1al 
that " prosecuting staffs have preferred to charge accused_ with ex~osmg 
prisoners of war to danger rather than with employing them m work dir~ctly 
connected with operations of war, when the facts of cases could have given 
reasonable prospects of a conviction on either. "(2) 

(vii) In the trial of Tanaka Chuichi and two others by an Aus_tralian 
Military Court,(3) the accused was ~ound guilt_y of ill-treatment of prisoners 
of war. Prominent among the evidence agam t the accused wa . the fact 
that they cut off the prisoners ' hair and beards and force? a prisoner t? 
smoke. Since the prisoners were Sikhs, such acts were a v1olat1on of_ t~e•r 
religious feelings. In this trial therefore, an infringement of the rehg10'!'5 
rights of prisoners of war was apparently punished but since_ the Court did 
not deliver a reasoned judgment it cannot be stated definitely that such 
infringements of the religious rights of prisoners of war were regarded a 
separate punishable war crimes.(4) 

( 1) See Vol. Xll , pp. 97- 98. 

(') Vol. Xll, p. IOI . An act in some ways simi\ar to causin~ pri oners_ of war to_ perf~rrn 
work having a direct connection wilh the operations of war 1s I hat of mterrog~u,ng / ir:i 
regarding the situation of thetr own armed forces or their country. In the Tn abeo 3 1~ 
Killinger and four others by a British Military Court, Wuppe!taJ. 26th ovem r- . r 
December, 1945, the Prosecut<?r rested his case on_ the Geneva Pn oners o_f War Con enuon 
of 1929 and in particular Articles 2 and 5. Article 5 read as follows • 

" Article 5. Every prisoner of war is req uired to dec.lare, if he i inter!ogateton tfe 
subject his true names and rank, or his regimental number. I~ he mfnnsi: t I rue, 
he ex~s himself to a restriction of the privileges accorded to prisoners of ht category. 

· • No pressure shall be exerted on pri oners to_ obtain information regarding the 
situation of their armed forces or their country. Prisoners w~o refuse to repiy maykfiJ 
be threatened, insulted, or exposed to unpleasantness or disadvantages any 
whatsoever. 

" If, by reason of his physical or mental condit_ion, a p~iso~_er is inca pable of ta ting 
his identity, he shall be handed over to the Medical Service. . . 

There is no indication whether the coun regarded a mere breach OF, th1 ~1cle is co~-
tituting a war crime but it is interesting to note that <;>ne of the _De ence unse m~ 

three submissions regarding the scope of the Convention, to ,~hie~ the cou~t expres ch 
its a reement The first was that under the Geneva Convenuon '!11errogat1on as su -
was ~ot unla'l\;ful. The second was that to obtain information by a trick wa n;~unl~wful, 
under the same Convention. The third point was that to mte~ogate a ~oun prisoner 
was not in itself unlawful unless it could be proved that that mterrfgfi1;on a61~;~ed \~ 
what could be described as physical or mental . ill_-treat_m~nt . (Vo • , PP· ~ · f 
thus a pears that if a breach of the Article is cnrrunal, 11 1s onl)'. <;> when s_ome orm_ 0 
pressufe has been found to have been exerted on prisoners to obtain mformau n regardmg 
the situation of their forces or country. 

(') See Vol. XI, pp. 62-63. 

(•) Article 18 of the Hague Convention and Article 16, first p ~ragraph, of the <;,eneva 
Prisoners of war Convention protect other aspects of the rehgiou nghts of pn oners 
of war : 

" Article 18. Prisoners of war shall enjoy COf!!plete liberty in thee ercise of !~eir 
I. · · J dt"ng attendance at the services of thetr own Church, on the ole condmon re 1gion, me u · • ed b he 'Ii th ·f " that they comply with the police regulations 1ssu Y t m1 tary au on ,es. 

•' Article 16. Prisoners of war shall be permitted compl~te freedo~ in t_he performance 
of their religious duties, including attendance at the ~rvices of !hetr fauh, _on the sole 
condition that they comply with the routine and pobce regulattons pre nbed by the 
military authorities. " 
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(viii) !he balan~ of judicial authority seems to indicate that the mere act 
of handing over prisoners of war to the S.D. within bis command territo 
made a German commander who did so guilty of a war crime · rres ti~ 
of the actual. fate of the pri oners.(1) The Judgment delivered' in th~; h 
Command Tn~I ruled however that it was legal for German field comman~s 
tof tranh fer . pnsoner o~ war to the Reich and that " thereafter their control 
o uc pn oner terminated. " (2) 

- · OFFENCES AGAINST THE I K AND WOUNDED 

th ~cial provi ion i_ made for the protection of the sick and wounded by 
th~ W ene~a ion;e;_t,o~ of 19~9 for the Amelioration of the Condition of 

oun e an i~k m Arm1e in the Field. Of this Convention Articles 
1 an~d2 were quoted m the Pro ecution in the trial of Kurt Meyer (a)' The 
prov, e a follow • · Y 

Article I : 

" ~~cers and olclier and other persons officially attached to the 
arme . orce who are wounded or sick shall be respected and rotected 
in al_l c1rcu~stance _; ~he~ shall be treated with humanity and ~ared for 
medically without d1 tmctton of nationality, by the belligerent in wh 
power they may be. . ose 

". kevertbele s, the belligerent who is compelled to abandon wounded 
or sic · to the enemy shall f; .1. . with the . ' ? as ar as m1 itary exigencies permit, leave 
' i'th th _m a portion of h1 medical personnel and material to help 

er r treatment ; · and 

Article 2 : 

f • h Except a~ regard the treatment to be provided for them in virt 
oh t e preceding article, the wounded and sick of an army who fall . ~e 
~i ~o~an~f _of the ~nemy shall be prisoners of war, and the general ~~o~ 
bl mtemallonal law concerning prisoners of war shall be appt1· 

a e to them . c-

of •~~l~igerents _hall, ~owever, be freP to prescribe, for the benefit 
fit beyon~e1h o~. s1~k pfn oner~, ~uch arrangements as they may think 

e 1m1ts o the ex1stmg obligations.,, 
It i n t "bl ? po , e, hO\ ever, to ay whether, in finding the accused 'J 

obn certa ,~ charge . _the Canadian Military Court which tried h'm gwli tyd 
t e e pec,fic prov, 100 . 1 app e 

Co~~~t:~~r:1uth:c\v:~:d:: i~h dt~~ ~~nv1nti~n ~or the Amelioration of the 
upon in war crime trial n ,c m rm1es m the Field has been relied 

may be due to the fact that most actual situations 

(') Relevant authorities on this question are examined . V I XIl 
(')Vol.XII, p.102. m O • , PP, 102-4. 

(') See Vol. IV, pp. 97-112. 
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\ hich have arisen to which it would apply have also been provided for by 
the Prisoners of War Convention, on which Prosecuting Staffs have preferred 
to rely.(1) 

. OFFENCES AGAINST SURVIVORS OF SUNKEN SHIPS 

fter a naval engagement, both belligerents must. as far as military interest 
permit, take steps to search for the shipwrecked, wounded and sick, and 
to protect them.(2) Some few violations of this rule have come before 

Hied courts in recent years. 

Jn the Peleus Trial certain accused were found guilty of being concerned 
in the killing of members of the crew of a sunken team hip by firing and 
throwing grenades at them while on rafts.{3) In the trial of von RuchtescheU 
by a British Military Court at Hamburg, the accused was found gujlty of, 
inter alia, sinking an enemy merchant vessel without making any provi ion 
fo r the safety of the survivors ; the finding of guilty on this, the fourth 
charge, was confirmed.{4) ln the trial of Karl-Heinz Moehle a Briti h 
Military Court found that the mere giving of an order that subordinate 
U-Boat commanders were to destroy ships and their crews was a war crime.(5) 

Clearly, no operational necessity could excu e the outright killing of 
urvivors, and, of the three trials referred to above, the second is the most 

interesting since it shows the limits beyond which an accused could not plead 
that " military interests " necessitated a neglect to look after survivors.(6) 

lt illustrates the limits of the scope of the rule expressed by the Judge Advocate 
acting in the Moehle Trial when he sa id : •· I think we all concede that the 
real important duty of the submarine co~1mander is to en ure the afety of 
his own ship, and if it is a question of saving life or saving hi ship then 
clearly he must save his ship. " (7) 

(') Rare also is the application of the provisions of the Wounded and Sic.k Convention 
relating to medical personnel. Provision is made for the safeguarding of the personal 
security of medical personnel by Arts. 6 and 9 of the Geneva Convention for the Ameliora­
tion of the Condition of the Wounded and Sick in Armies in the Field, which provide as 
follows : 

Article 6 : 
" Mobile medical formations, that is to say, those which are intended to accompany 

armies in the field. and the fixed establishments of the medical service hall be respected 
and protected by the belligerents.·• 
Article 9 : 

•· The personnel engaged exclusively in the collection, transport and treatment of 
the wounded and sick, and in the administration of medical formation and establish­
ments, and chaplains attached to armies, shall be respected and protected under all 
circumstances. If they fall into the hands of the enemy they shall not be treated as 
prisoners of war. 

" Soldiers specially trained to be employed, in case of necessity, a aWliliary nurses 
or stretcher-bearers for the collection, transport and treatment of the wounded and sick, 
and furnished with a proof of identity, shall enjoy the same treatment as the pennanem 
medical personnel if hey are taken prisoners while carrying out these functions." 
It will be noted that medical personnel are not to be treated as prisoners of war on 

capture, but are presumably to receive a high standard of treatment. 
Kurt Student was charged with being responsible for, inter alia, bombing of a hospital 

and the use of medical personnel to shield his troops but the Brit ish Military Court which 
tried him found him not guilty on these charges (see Vol. lV. pp. 11 8 and 120). 

(') This duty is elaborated upon in Vol. IX, pp. 78 and 88 . 
(') See Vol. I, pp. 2 and 13. 
(•) See Vol. IX, pp. 82, 85 and 86. 
($) See Vol. IX, pp. 75, 78 and 80. 
(') The relevant circumstances are set out in Vol. IX, p. 85. 
(') Vol. IX, p. 78. 
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4. THE KILLI NG WITHOUT TRJA L OF CAPTURED SPIES 

rti le 29 and 30 of the Hague Convention makes the following pro­
vi ion relating to captured pie : 

Anic/e 29 : 

·• A per on can only be con idered a spy when, acting clandestinely 
or on false pretence , he obtains or endeavours to obtain information 
in the zone of operation of a belligerent, with the intention of com­
municating it to the ho tile party. 

" Accordingly old ier not wearing a disguise who have penetrated 
into. t~e ~one ·or ?peration of the hostile army for the purpose of 
obtammg mf~rmat1on ~re not considered spies. Similarly, the following 
are not con 1dered pie : Soldiers and civilians entrusted with the 
delivery of despatche intended either for their own army or for the 
e_nemt army. and carrying out their mission openly. To this class 
likew1 e belong per on ent in balloons for the purpose of carrying 
de patche and, generally, of maintaining communications between the 
different part of an army or a territory. " 

Article 30 : 

" A spy taken in the act shall not be punished without previous 
trial. " 

In very few trials was it ad mitted by the Prosecution or the Court that the 
ictim of a killing might have been a spy, but it has sometimes been stressed 

that, even if he was a py, hi ki ll il\g without trial was a war crime. 

In the Almelo Trial the defence claimed that a British victim who had been 
found in hiding and in Dutch clothe was a spy and that his being hot wa 
therefore lega l. The Judge Advocate acting in this British trial -: dvis d the 
court , however, that it wa not relevant whether or not the circumstances 
under which the Pilot Officer had been apprehended gave rise to the suspicion 
that he was engaged in e pionage aga in t Germany, and that it wa decisive 
whether the accused honestly believed that the victim had been tried according 
to law and that they further believed that in hooting him they were carryin!! 
out a lawful execution.(1) ~ 

ln the trial of Werner Rohde and others by a British Military Court at 
Wuppertal, the defence claimed that the victims whose killing was the ubject 
of the charge had been executed a spies. In reply to these arguments the 
Pro ecutor admitted that, while the victims' mission was not connected ~' ith 
e pionage they might neverthele , on the least favourable interpretation 
be po ibly cla sified a pies. Had they had a trial by a competent cour{ 
and ub equently been lawfully executed by shooting this case would never 
have been brought. The Defence, however, had not shown that there was 
any trial. The Judge Advocate aid that the Court might choose to regard 
a pie " per ons ent by ai rcraft for the purpose of maintaining communi­
ca ti?n ". He went on, however, to say that, if the victims had been 
ob~10u ly spies, their being uch might have been a mitigating circumstance 
which the accu ed could po ibly plead, but the doubt which existed on the 
point made it all the more clear that they should have been given a trial. 

(') See Vol. I, pp. 43--44. 
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The Judge Advocate, after reviewing_ the evidence on the point, concluded 
bat he could see no proof that a trial m any real sense was held .. A separ~te 

t h ther or not the accused actually regarded the execution as being 
is _u~~~sl :n: . the Judge Actvocate thought it legally sound to plead that 
a JU icia d d"d so if it could be proved in fact.(1) Here again, therefore, 
the accuse 1 • f · t · 1 s ·t was al o in the main stress was placed on the question o a pnor na , a 1 2 
the trial of Karl Buck and others by a British Military Court at Wuppertal.() 

5 OFFENCES COMMITTED DURING ACTUAL COMBAT 

· (i) Those rules of international law which relate ~o the actu~l con?uct of 
ho ti lities have only infrequently been made the baSJS of war cnme trial ~ro­
ceedings.(s) Such provisions include Articles 22 and 24-28, and most of Article 
23 of the Hague Regulations (Articles 22-28 are the contents of Cha_pter I , 
M~ans of Injuring the Enemy, Seiges and Bombardments, of Section IT, 
Of Hostilities, of the Regulations). . . . 

Otto Skorzeny and others were accused of participa~mg _m the 1mpr~p r u e 
of American uniforms by entering into combat d1sgu1sed therewith ~nd 
treacherously firing on and killing members of the armed ~o~ce of the United 
tate , but they were all acquitted by the United States_M1l_1tary Go~1emme~t 

Court which tried them, possibly on the facts appearing m the e ide~~e.( ) 
In the trial of S.S. Brigadefuhrer Kurt Meyer, held by a Canadia~ M1hta~y 

Court at Aurich from !0th- 28th December, 1945, it was alleged, 111r_er aha, 
that the accused, in violation of the laws an? ~sages of war, durmg the 
fi ht. · 1943-44 in Belgium and France, · · mc1ted and cou~selled troops 
g mg m ' " d b one of under hi command to deny quarter to allied troops , an t 1_s ~a 

the charges on which Meyer was found guilty. Neverthel~ss, It 1s doubtful 
whether such offences should be clas ified as offences agam t the m~mbers 
of armed forces or offences against prisoners of war. T~ey are ~1fically 
prohibited by Article 23 (d) of the Hague Convention which pro 1de : 

Article 23 : ' . . 
" In addition to the prohibitions provided by special Conventions, 

it is particularly forbidden : 
" (d) To declare that no quarter will be given. "(5) 

Jn the Ruchtesche/1 Trial, the accused was found guilty on, among other , 
a charge of continuing to fire on a British merchant vessel after the latter 
had indicated surrender.(6) 

As the Prosecutor acting in that trial admitted, the question of the legalit.Y 
of attacks made on various merchant ships by the accused before their 
surrender did not arise in the proceedings taken against him.('7) Fu!ther­
more, in the Peleus Trial, the Prosecution preferred not to _charge an illegal 
sinking of the steamship. Here the accused were charged with : 

" Committing a war crime in that you in the Atlantic Ocean on the 
night of 13th/ 14th March, 1944, when Captain and m~m~rs of ,the 
crew of Unterseeboat 852 which had sunk the steam hip Peleus m 

(1) See Vol. V, pp. 55-58. 
(') See Vol. V, p. 44. Compare Vol. XI, p. 73. 
(') Compare Vol. X, pp. 48-49. 
(•) See Vol. lX, pp. 90-3. 
(-)Vol.IV, pp. 98, 100 and 108. 
( 1) See Vol. lX, pp. 83, 83-4, 86 and 89, 
( 7) See Vol. IX, pp. 86-7. 
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violation of tbe laws and u ages of war were concerned in the killing of 
member of the crew of the said teamship, Allied nations, by firing and 
throwing grenades at them.'' 

It wa submitted on behalf of the Defence that the charge might be read 
in two different way , according to which the phrase " in violation of the 
law and u ages of war " could qualify either the word " sunk " or the 
word 'concerned ", and what followed it. 

The fir t interpretation would mean that the steamship " Peleus " was 
unk in violation of the law and usages of war. The second construction 

would mean that the killing of member of the crew was in violation of the 
law and u ages of war. 

It was made clear at the out et by the Prosecution that the phrase " in 
violation of the laws and usage of war " qualified the words that follow it, 
and not the words that precede it , or in other words, that the prisoners were 
accused of having violated the laws and usages of war not by sinking the 
merchantman, but by firing and rhro,ving grenades on the survivors of the 
unken hip.(1) 

(ii) · o record of trial in which allegations were made of the illegal 
conduct of air warfare have been brought to the notice of the United Nations 
War Crime Commi sion and ince the indi criminate bombing of Allied 
cities by the German air force wa not made the subject of a charge against 
any of the major German war crimi nals, the judgment of the Nuremberg 
International Military Tribunal did not contain any ruling as to the limits 
of legal ai r warfare.(2) lt should be added however t at the " deliberate 
bombardment of undefended place " i declared a war crime by the Aus­
tralian etherl ands and Chinese laws ; so too is the use of poison gases.{3) 

In dealing with a defence plea, however, the Tribunal acting in the Einsatz­
gruppen Trial made some incidental remarks regarding aerial bombardment : 

"Then it was submitted that the defendants must be exonerated from 
the charge of killing civilian populations since every Allied nation 
brought about the death of non-combatants through the instrumentality 
of bombing. Any person, who, without cause, strikes another may not 
later complain if the other in repelling the attack uses sufficient force to 
overcome the original adversary. That is fundamental law between 
nations as well. 

·" Jt has already been adjudicated by a competent tribunal that 
Germany under its azi ruler started an aggressive war. The bombing 
of Berlin, Dresden, Hamburg, Cologne and other German cities followed 
the bombing of London, Coventry, Rotterdam, Warsaw and other 

llied citie ; tbe bombing of German cities succeeded, in point of 
time, the acts di cus ed here. But even if it were German cities without 
German having bombed Allied cities, there stiU is no parallelism 
between~ act of legitimate warfare, namely the bombing of a city, with 

I') See ol. I, p. 2. The interesting decision of the International Military Tribunal not 
to - Doenitz· sentence on the ground of his breaches of the international law of 
ubmarine warfare is quoted in Vol. IX, pp. 79- 80. 

<') The nitcd Nations War Crimes Commission, in its production of lists of persons 
against whom a prima Jacie case of having committed a war crime had been established, 
consi tently rejected cases alleging illegitimate bombardment, if on the evidence before 
the Commi ion on the bombarded places contained •military objectives, and listed only 
such ~rsons ll:i w4:re held responsible for having intentionally bombarded places containing 
no m,htary ob.iectives. 

(•) See Vol. V, p. 95 ; Vol. XI, p. 94 and Vol. XIV, p. 154. 
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mitant Joss of civilian life, and the premeditated ~illing of _all 
~;=~~s of certain categories of the civilian population m occupied 

territory. · · to be 
" A city is bombed for tactical purposes : commumca!1ons a~e . 

destroyed, railroads wrecked, ammunition J?l~nts demolished, tact~nes 
razed, all for the purpose of impeding the military. 1~ these ol><:ra~10ns 
it inevitably happens that non-military persons are ~ed. ThiJ ts a~ 
incident a grave incident to be sure, but an unavoidable coro tJ ~ 
battle a~tion. The civilians are not individualised. The ~mb a s, it 
is aimed at the railroad yards, houses alo~g the_tracks are hit_ and many 
of their occupants killed. But that is entrrely different, both m fa~t and 
and in law, from an armed force marching up to th~se same railroad 
tracks, entering those houses a~utting thereon, draggmg out the men, 
women and children and shooting them. 

" Jt was argued in behalf of the defend_ants _that there ~~s no normal 
distinction between shooting civilians with rifles and ~tllin~ them by 
means of atomic bombs. There is no doubt that the invention_ of the 
atomic bomb, when used, was not aimed at non-combatants. Like any 
other aerial bomb employed during the war, it was dropped to overcome 
military resistance. . . 

" Thus as grave a military action as 1s an air bombardment, whether 
with the ~sual bombs or by atomic bomb, the one and only ~urpose of 
the bombing is to effect the surrender of the bombed nation. The 
people of that nation, through their representa~i~es, ~ay surrender and, 
with the surrender, the bombing ceases, the killing 1s en_d~d. F~rther­
more, a city is assured of not being bombed by the law-ab,~mg be~l,gerent 
if it is declared an open city. With t~e Jews it_ was enJ1re_lY_ differ~,n~. 
Even if the nation surrendered they std! were killed as mdiv1duals. ( ) 

(iii) Rulin~ relating to certain offences which are a~alogous _to war 
crimes and which may be regarded as offences CODllllltted during t_he 
course of hostilities have been made during Allied trials of ex-enenues 
accused of having punished Allied persons on the groll1;1ds th~t they com: 
mitted such offences. Thus in the trial of Sergeant-MaJor Shigeru Ohashi 
and Six Others by an Australian Military Court, Rabaul, 20th-23rd March, 
1946, the Judge Advocate advised the cour~ that_: . . . 

" By the laws and usages of war mhab1t~nts o~ occupied terntones 
have not only certain rights but owe certam duties to the occupant, 
who may punish any violation of those _dutie~. . 

" Certain acts if committed by such inhabitants are punishable by 
the enemy as war crimes. 

" Amongst such acts are : 
(a) Illegitimate hostilities in arms committed by individuals who 

are not members of the armed forces ; 
(b) Espionage and war treason. 

" The deceased would, being civilian inhabitants of an occupied 
territory, be guilty of the war crime known as War Rebellion if they 
rose in arms against the occupant. 

" War treason includes such acts by private individuals as damage to 
war material or conspiracy against the armed forces or against members 
of them." 

( 1) Italics inserted. 

( ; ) 
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After stating that the allegations of the accused that the deceased had been 
guilty of act of hostility against the Japanese -armed forces had not been 
rebutted and were entitled to be believed, the Judge Advocate contined : 

" Their actions rendered the deceased liable to punishment as war 
criminals. 

" Charges of war crime may be dealt with by military courts or such 
court as the belligerent concerned may direct. 

" In every case there mu t be a trial before punishment and the 
utmo t care must be taken to confine the punishment to the actual 
offender. 

' All war crimes are liable to be punished by death. "(1) 

Similarly in the trial of Captain Eikichi Kato, by an Australian Military 
Court, Rabaul, 7th May, 1946, the Judge Advocate drew the court's attention 
to the provisions of international law regarding espionage and war treason 
as described in two paragraphs in Chapter XIV of the Australian Manual of 
Military Law : 

" I 58. It is lawful to employ pie and secret agents, and even to gain 
over by bribery or other mean enemy soldiers or private enemy subjects. 
Yet the fact that the e method are lawful does not prevent the punish­
ment, ender certain conditions, of the individuals who are engaged in 
procuring intelligence in other than an open manner as combatants. 
Cu tom admit their puni hment by death, although a more lenient 
penalty may be inflicted . 

" 159. The offence i puni hable whether or not the individuals 
ucceed in obtaining the information and conveying it to the enemy." 

The Judge Advocate al o made reference to Articles 29 and 30 of the 
Hague Convention relating to spie and their right to a trial.(2) 

The Tribunal acting in the Hostages Trial, whose words regarc!ing legal 
and illegal combatants have already been quoted(3) said : "We think the 
rule i e tabli bed that a civilian who aids, abets or participates in the fighting 
i liable to punishment as a war criminal. Fighting is legitimate only for the 
combatant per onnel of a country. "(4) A war crime may, however, be 
ornmitted again t illegal combatant insofar as they may be killed or other­

wi e puni bed without a fair trial.(5) 

Similarly the Tribunal which conducted the Justice Trial conceded that 
" in territory under belligerent occupation the military authorities of the 
occupant may, under the law and customs of war, punish local resident 
who engage in Fifth Column activities ho tile to the occupant ", but stated 
that thi rule would not justify puni hment by death of Poles who attempted 
to e cape from the Reich in order to join the Allied forces.(6) 

(1) See Vol. V, pp. 27- 30. See also p. 35 of that Volume. 
(' ) ol. V, pp. 37- 38. Regarding the Articles cited see p. 108. 
(') See pp. 80- 82. 
(•) Vol. vm, p. 58. 
( 6) See pp. 113 and 161- 166. 
(•) See Vol. VI , pp. 53 and 93-4. 
Jt ~hould be added here that the Norwegian Supreme Court in the Klinge Trial and 

certam etherlands Courts have stated that acts of resistance on the part of inhabitants 
of occupioo territory (lilc~ espionage), while they can legally be punished by the occupant, 
may yet be at the same tune in some sense not contrary to international law ; see Vol. Ill, 
pp. 21-2 and Vol. XIV, pp. 127- 129 and 135- 137. 
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6. OFFENCES AGAINST INHABITANTS OF OCCUPIED TERRITORIES 
The protection afforded by international law to inhabitants of occupied 

territories derives largely from the Regulations attached to the Hague 
Convention No. IV of 1907 and from the rules of customary law of which 
these Regulations are a codification.(1) The relevant Articles of the Hague 
Regulations are Articles 42-56, which fall under the heading : Section fl/­
Military Authority over the Territory of the Hostile State. Of these, Article 
50 is quoted on page 179 and Articles 43 and 46 provide as follows : 

Article 43 : 
" The authority of the power of the State having passed de facto into 

the hands of the occupant, the latter shall do all in his power to restore. 
and ensure, as far as possible, public order and safety, respecting at the 
same time, unless absolutely prevented, the laws in force in the country." 
Article 46: 

"Family honour and rights, individual life, and private property, 
as well as religious convictions and worship, must be respected. 

" Private property may not be confiscated. "(2) 

(i) The unwarranted killing of inhabitants of occupied territories i a war 
crime and has often been made the subject of war crimes proceedings.(') 

(ii) It is open to a person accused of killing a civilian inhabitant to plead 
that the execution was in fact a legal killing ; this plea is dealt with else­
where.(') Just as there is possibly a substantive offence of the denial of a 
fair trial to a prisoner of war(5) , however, so also is it arguable that the 
dRnial of a fair trial to inhabitants of occupied territories has been recognised 
eparate war crime or crime against humanity. Here also it is felt that 

the courts would require the same evidence to prove the perpetration of the 
positive offence, assuming it to be recognised, a they would regard as 
vitiating a plea that the killing was a legal one.(6) Illegal combatants(7) may 
be executed on capture, but only after a fair trial.(8) 

('> See pp. 12- 13. 
( 2) Of this provision the parts protecting life and property have been directly enforced 

in war crime trials. Family honour and rights have been only indirectly protected, in 
that the violation of family rights have not been explicitly made the subject of a charge. 

Many of the offences for which war criminals have been condemned have, however. 
constituted violations of family rights. Examples are provided by the splitting up of 
families for purposes of deportation to slave labour, and in the operation of the NacJ,r 
und Nebel Plan as the Tribunal which conducted the Justice Trial pointed out (see Vol VI. 
pp. 56 and 57). 

In the Trial of Heinrich Gerike and seven others before a British Military Court at Bruns­
wick from 20th March to 3rd April, 1946 (the Velpke Children's Home Case}, the prosecution 
relied upon Art. 46. In this case, various accused were found guilty of being •· concerned 
in the killing by wilful neglect of a number of children, Polish nationals." It was shown 
that they were implicated in the establishment and running of a home to which Polish 
female workers in a district of Germany were forced to send their children, the object 
being to free the parents for forced labour for the benefit of the German economy. Many 
of the children died through neglect. (See Vol. VII, pp. 76-81). 

As to the protection of religious rights, see pp. 123- 124. 
(") See for example Vol. I, pp. 36, 47, 93 and 103 ; Vol. II, p. 4 ; Vol. ill, pp. 40 and 

76 ; Vol. IV, p. 4 ; Vol. V, pp. 25, 37 and 42 ; Vol. VI, pp 3 and 111 ; Vol. VU, p. 17 ; 
Vol. Vlll, pp. I, 9, 15, 22 and 34; and Vol. Xlll, p. 112 and 126. Concerning the shooting 
of escaping civilian prisoners, see Vo'. XUI, pp. 119-21. 

(•) See pp. 161-166. 
(') See p. 99. 
( 1) This point is discussed in Vol. VI, pp. 102- 103. 
(7) See pp. 111-112. 
( 1) See Vol. V, p. 28, 35 and 52. In the trial of Susuki Motosuki, a etherlands Tem­

porary Court Martial found a Japanese responsible for the illegal killing of certain In­
donesians without an adequate trial even though the victims had in fact committed punish­
able offences. See Vol. Xlll. pp. 129-30. 

( 7 ) 
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(iij) The ill- treatment of inhabitants of occupied territories is also a recognised 
\.\-a r crime, and there have been many trials in which this offence has been 
charged.(1) 

(iv) pecial type of ill-treatment wruch has received attention in Volume 
II of the e Reports and which has been the fate of many concentration 
amp inmate , is subjection to illegal experiments.\2) It may safely be said 

that ubject ion to experiment i prima facie ill-treatment and require 
ju tification. 

The trial in wruch the judge came nearest to laying down the conditions 
under wbfoh experiment could be regarded as legal was the trial of Erhard 
M !lch b_ a nited S~ate Military Tribunal in Nuremberg. While finding 
Mi_l ~ him elf not guilty under Count Two, the Tribunal expressed certain 
pm1on a to the characteri tics of legal and illegal medical experiments. 

The judgment of th~ Tribunal indicated that the corpus delicti, as far as 
unt Two of the Ind1ctrnent wa concerned, would be established if it were 

hown that low-pressure and freezing experiments were carried on wruch 
wer~· ' of a character to inflict torture and death on the subjects. "(3) In 
~ndmg that the corpus delicti had been proved the Tribunal pointed out 
(1)_ that the experiments were carried out " under the specious guise of 
c1ence" and that under the pecific guidance of Dr. Rascher, the air pressure 

wa r~?uced to a point wruch no lL~ would ever be required to undergo ";(4) 
and 11) that there was no credible evidence that the subjects of the experi­
ment were " habitual criminals who had been sentenced to death ".(1) 

Fr~m Judge Musmanno 's remarks{6) it seems that, in his opinion, the 
experiments would not be legal unless they were performed upon prisoners 
~~tually condemn~d to death previously by a court with authority to declare 

that the execution would be accomplished by means of a low-pressure 
chamber ", by a court whkb actually did so declare, and " after bona fide 
pro?f that the subject had committed murder or any other legally recognised 
ap1tal offe?ce ." ; and even then only if the experiments were painless and 

w~re of sc1ent1fic value. Judge Mu manno made it clear that "political 
pn oners marked for extermination " would not fall within the category 

f persons found to have committed a " legally recognised capital offence ' '. 

Allegations of responsibility for illegal experiments were made also in 
the Trial of Karl Brandt and Others (The Doctor's Trial) and in the Trial of 
Os_,mld Pohl and Others, each held also before United States Military 
Tn~unal . A_ has been hown in the notes to the Milch Trial,(7) however, 
the Judgment m the Pohl Trial, which was delivered after those in the Milch 

{') See for instance Vol. 11, p. 4 ; Vol. Ill, pp. J 12 and 15 · Vol Xlll pp 71 105 
121 and 131. ' ' · ' · ' ' 

(2) This off1:nce has been committed again.st _prisoners of war (see for instance a reference 
to s_uch. acts m Vol. VII, _p. 5 1) but the v1ct1ms have mainly been civilians of occupied 
tem t<;>nes or <;ierman_ nationals . . (In the case of the latter, the offence punished might 
onsut ute a crime against humanity but not a war crime.) 

(3) See Vol. VU, p. 35. 
(') See Vol. Vil , p. 36. 
(•) See ol. VII , p. 36. 
(' ) See Vol. vn, p. 45. 
0 See Vol. VII , pp. 49- 53. 
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Trial and Doctors' Trial, did not expand upon the legal aspects of the con­
ducting of medical experiments and, while the judgment delivered in the 
Doctors' Trial elaborated " ten principles " which were introduced as being 
based on "moral, ethical and legal concepts ", the Tribunal did not differ­
entiate between those legally necessary and those not, either in enumerating 
them or in setting out its reasons for finding, on the evidence, that the_ 
" were much more frequently honoured in their breach than in their obser­
vance ".(1-) In another passage, however, the Tribunal may be thought to 
have had legal concepts only in mind : 

( 1) The Judgment delivered in the Doctors' Trial includes the passages mentioned in 
the text under a heading : Permissible Medical Experiment$ : 

· • The great weight of the evidence before us is to the effect that certain types of medical 
experiments on human be_ings, when ~ept within reasonably well de~ned bounds, co~orm 
to the ethics of the medical profession generally. The protagomsts of the practtce of 
human experimentation justify their views on the basis that such experiments yield 
results for the good of society that are unprocurable by other methods or means o 
study. All agree, however, that certain basic principles must be observed in order t 
satisfy moral, ethical and legal concepts : 

" I. The voluntary consent of the human subject is absolutely essential. This 
means that the person involved should have legal capacity to give consent ; should 
be so situated as to be able to exercise free power of choice, without the intervention 
of any element of force, fraud, deceit, duress, overreaching, or other ulterior form 
of constraint or coercion ; and should have sufficient knowledge and comprehension 
of the elements of the subject matter involved as to enable him to make an under­
standing and enlightened decision. This latter element requires that before the 
acceptance of an affirmative decision by the experimental subject there should be made 
known to him the nature, duration, and purpose of the experiment ; the method and 
means by which it is to be conducted ; all inconveniences and hazards reasonably 
to be expected ; and the effects upon his health or person which may possibly come 
from his participation in the experiment. 

" The duty and responsibility for ascertaining the quality of the consent rests upon 
each individual who initiates, directs or engages in the experiment. lt is a personal 
duty and responsibility which may not be delegated to another with impunity. 

"2. The experiment should be such as to yield fruitful results for the good of 
society, unprocurable by other methods or means of study, and not random and 
unnecessary in nature. 

· • 3. The experiment should be so designed and based on the results of animal 
experimentation and a knowledge of the natural history of the disease or other problem 
under study that the anticipated results will justify the performance of the experiments. 

" 4. The experiment should be so conducted as to avoid all unnecessary physical 
and mental suffering and injury. 

" 5. No experiment should be conducted where there is an a priori reason to belie\'e 
that death or disabling injury will occur ; except, perhaps, in those experiments where 
the experimental physicians also serve as subjects. 

" 6. The degree of risk to be taken should never exceed that ~tennined by the 
humanitarian importance of the problem to be solved by the expenment. 

" 7. Proper preparations . should . be made and adeq~t~. facili~ie_s pro~d~ . to 
protect the experimental sub.iect agamst even remote poss1b1Ltt1es of m1ury, disabthty, 
or death, , 

·• 8. The experiment should be conducted only by scientifically qualified persons. 
The highest degree of skill and care should be required through all stages of the 
experiment of those who conduct or engage in the experiment. 

" 9. During the course of the experiment the human subject should be at libert 
to bring the experiment to an end if he has reached the physical or mental state where 
continuation of the experiment seems to him to be impossible. 

" 10. During the course of the experiment the scientist in charge must be prepared 
to terminate the experiment at any stage, if he has probable cause to believe, in the 
exercise of the good faith , superior skil.l and careful judgment required of him that 
a continuation of the experiment is likely to result in injury, disability, or death to 
the experimental subject. 
" Of the ten principles which have been enumerated our judicial concern, of course, 

is with those requirements which are purely legal in nature-<>r which at least are so 
closely and clearly related to matters legal that they assist us in determining criminal 
culpability and punishment. To go beyond that point would lead us into a field 
that would be beyond our sphere of competence . . . . " l Vol. VU, pp. 49- 50. 
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' In every single instance appearing in the record, subjects were 
u ed who did not consent to the experiments ; indeed, as to some of the 
experi~ents, it is not even contended by the defendants that the subjects 
occupied the status of volunteers. In no case was the experimental 
ubject at liberty of hi own free choice to withdraw from any experi­

ment. In many case experiments were performed by unqualified 
persons ; were conducted at random for no adequate scientific reason, 
and under revolting phy ical conditions. All of the experiments were 
onducted \~ith unnece ary suffering and injury and but very little, if 
ny, precautions were taken to protect or safeguard the human subjects 

from the po sibilitfos of injury, disability, or death. In every one of 
~he experiment the subjects experienced extreme pain or torture, and 
m mo t of them they suffered permanent injury, mutilation, or death, 
either a a direct result of the experiments or because of lack of adequate 
fo llow-up care. 

·· Obviou ly all of the e xperiments involving brutalities tortures 
di abling injury and death were performed in complete di~regard of 
international convention , the laws and customs of war, the general 
principles of criminal law as derived from the criminal laws of all 
civili ~d nations, and Control Council Law No. 10. Manifestly human 
experi ment~ under such conditions are contrary to ' the principles of the 
law of nat10ns as they re ult from the usages established among civilised 
peoples, from the laws of humanity, and from the dictates of public 
conscience'. " 

The conducting of numerous illegal experiments at Auschwitz Concentra­
tio? Camp was proved in the trial of Rudolf Hoess by the Supreme National 
Tnbun~I of Pol~d, but the Tribunal did not lay down any general principle 
according to which the legality under international law of experiments was 
to be determined.(1) 

Again the subj~cting of inmate to inhuman experiments figured among 
the facts _pr~ved m the Dachau Concentration Camp Case,(2) but the trial 
doe not md1cate what could be regarded as legal experiment. 

evertheles , the Judgments in the Milch Trial and in the Doctors' Trial 
go o_me way to~ards elaborating the nature of such experiments as may 
con tnute war crimes or crimes against humanity. It may also be noted 
that the relevant Counts contained in the Indictment in the Doctors' Trial 
and in . the ~ ilch. Trial ch_arged, inter a/ia, responsibility for " plans and 
ente~n~s mvolvmg medical experiments without the subjects consent " 
(Italic mserted), and that the analogous wording in the Indictment in the 
Pohl Trial was : " The murders, torture and ill-treatment charged were 

~) See Vol. VU, p_p. 14:-16 and 24-26. The following facts concerning these experiment 
'hie?, were J)roved ID evidence may, _however, be repeated here : 

. Experiments were always earned out under compulsion and in many cases physical 
v1ole?~ was used. !hey were often performed by unqualified doctors and in appalling 
ondmoos. They . did not .S«:rve any sc!entific purpose. They were performed with 
u~sary suffering and IDJUIY and ~1thout proper protection against the risks of 
~•~bility or death. The s_ubJects experienced extreme pain and torture, and pennanent 
IDJU(}'. or dea~h followed ID many ca5e:s. The d~tors and the personnel performing 
~XJ?COIDCnts did not show any care or give any assistance to persons frequently seriously 
ill m consequence of the experiments." 
(') See Vol. XI, p. 6. 
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carried out by the defendants by divers methods, including • • • ~edic~!• 
surgical, and biological experimentation on involuntary human subjects • 
(Italics inserted.) 

Furthermore Article II of the Chinese War Crimes Law of 24th October, 
1946, makes a 'definite provision on a related point : 

"A person who commits an offence which falls u':'d~r any one of ~he 
following categories shall be considered a war cnmmal. . . .. Alien 
combatants or non-combatants who during the war or a penod of 
hostilities against the Republic of China or prior to_ the oc~ur~ence of 
such circumstances, nourish intentions of enslaving, cnpplmg, ~r 
annihilating the Chinese Nation and endeavour to carry out their 
intentions by such methods as . .. forcing people to consum~ or ,be 
innoculated with poison, or destroying their power of procreation. (1) 

(v) A further recognised war crime is the deportati~n of i~~ita_nts of 
occupied territories.t2) Judge Phillips, in his concum_ng op~'<?':' m tht; 
Milch Trial, made some interesting remarks on deJ>?r~tton of c1VI~1ans as_ a 
war crime or crime against humanity, and based his views upon, inter ab~, 
Article 52 of the Hague Regulations and Article Il (I) of Control Co~ncil 
Law No. 10.(3) He pointed out that : " Intemati?nal La~ -~as enunciated 
certain conditions under which the fact of deportation of c1v1ltans from one 
nation to another during times of war becomes a crime". 

These conditions he enunciated as follows : " If the transfer is carried 
out without a legal title, as in the case where people are d~ported from a 
country occupied by an invader while the oc~upi~d enemy still ~as an ~rmy 
in the field and is stilt resisting, the deportation 1s contrary to mtemauo~al 
Jaw. The rationale of this rule Lies in the supposition that the ~~py1~g 
power has temporarily prevented the rightful sovereign from exerc1 Ill? its 
power over its citizens. Articles 43, 46, 49, 52, 55 and 56 Hague Regulat10':' , 
which limit the rights of the belligerent occupant, do not . expre ly ~pec1fy 
as crime the deportation of civilians from an occupied te~ntory . . Article 52 
tates the following provisions and conditions under which erv1ce may be 

demanded from the inhabitants of occupied countries. 
J. They must be for the needs of the army of occupation. 
2. They must be in proportion to the resource of the country. 
3. They must be of such a nature as not to in~olve the_ inhabit~nt in 

the obligation to take part in military operation agamst their own 
country. 

" In so far as this section limits the conscription of labour to that 
required for the needs of the army of occ~pa~on, it ! manife ti lear 
that the use of labour from occupied temtones out 1de of the area of 
occupation is forbidden by the Hague Regulation. 

" The second condition under which deportation become a rime 
occurs when the purpose of the displacement is illegal, uch a deporta­
tion for the purpose of compelling the deportees to manufacture weapons 

( 1) Vol. XIV, p. 153. 
(') On this point see Vol. VII, pJ). 53- 58 _and 75. The offence wa proved in the Greiser 

Trial but the Polish Supreme National Tribunal does nol appear to have analysed t any 
lengtb the law on this particular point ; see Vol. XITJ, p. 112. 

(') Ibid, pp. 45-47 ; and see pp. 55- 56 of that Volume. 
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for u e again t their homeland or to be assimilated in the working 
economy of the occupying country. The defence as contained in thi 
ase i that persons were deported from France into Germany legally 

and for a lawful purpo e by contending that such deportations were 
authori ed by agreement and contracts between Nazi and Vichy French 
authoritie . The Tribunal holds th:it this defence is both technically 
and substant ially deficient. The Tribunal takes judicial notice of the 
fact that after the capitulation of France and the subsequent occupation 
of French territory by the German army that a puppet government was 
e tabli hed m France and located at Vichy. This government was 
e tabl i hed at the in tance of the German army and was controlled by 
its official according to the dictates and demands of the occupying 
army and that in a contract made by the German Reich with such a 
go\·ernment a was e tabli hed in France amounted to in truth and in 
fact a contract that on it face was null and void. The Vichy Govern­
ment, until the Allie regained control of the French Republic, amounted 
to no more than a tool of the German Reich. It will be borne in mind 
that at no time during the Vichy regime a Peace Treaty had been signed 
between the French Republic and the German Reich but merely a 
ce sation of hostilities and an armistice prevailed, and that French 
resis tance had at no time ceased and that France at all times still had an 
a rmy in the field resi ting the German Reich. 

' · The third and final condition under which deportation becomes 
illegal occurs whenever generally recognised standards of decency and 
humanity a re disregarded. This flows from the established principle of 
law that an otherwise permi sible act becomes a crime when carried 
out in a criminal manner. A close study of the pertinent parts of 
Control Council Law o. 10 strengthens the conclusions of the fore­
going statements that deportation of the population is criminal whenever 
there is no title in the deporting authority or whenever the purpose of 
the displacement is illegal or whenever the deportation is characterised 
by inhumane or illegal methods." 

The judgment then continued : 

' Article II {I) (c) of Control Council Law No. JO specifies certain 
c~";D_es against ~uman ity. Among those is listed the deportation of any 
civilian pop~lali?n.. The general language of this subsection as applied 
to deportation md1cate that Control Council Law No. JO has un­
conditionally contended a a crime against humanity every instance of 
the deportation of civilian . Article JI (I) (b) names deportation to 
slave labour as a war crime. Article II (I) (c) states that the enslave­
ment of any civilian population is a crime against humanity. Thus Law 
. o. JO treat as sep~rate crimes and different types of crime 'deporta-

110n of slave labour and enslavement'. The Tribunal holds that the 
depNtation, the tran portation, the retention, the unlawful use and 
the innumane treatment of civilian populations by an occupying Power 
are crimes against humanity." 

This statement wa adopted by the Military Tribunal which conducted 
the Krupp Tria/.(1) 

{') Vol. X, pp. 144-5. Compare Vol. XII, pp . .92-3. 

I 

I 
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While in practice cases of alleged deportation and "slave labour" have 
usually arisen for treatment together, for deportation to beco~e a _war 
crime or a crime against humanity it need not have enslavement as its obJCCt. 
This conclusion appears to have been accepted by the Tribunal ~ting in the 
Milch Tria/(1) and is certainly established by a study of certa~ French 
Australian, Chinese and Yugoslav provisions relating to 'the tnal of war 
criminals. 

Thus, the French Ordinance of 28th August, 1944, concerning the sup­
pression of war crimes, provides, in its Article 2 (5) that : 

" (5) Illegal restraint, as specified in Articles 341 , 342 and 343 . of 
the Code Penal shall include forced labour of civilians and deportalion 
for any reaso~ whatever of any detained or interned person again_t 
whom no sentence which is in accordance with the laws and custom 
of war has been pronounced. "(2) 

The definition of " war crime ' under Australian Law also include 
" deportation of civilians, "(3) as did the list of war crimes drawn up by the 
Responsibilities Commission of the Paris . Peace Conference in 19 ~ 9, on 
which the Australian catalogue of war cnmes was based. According to 
Article II of the Chinese War Crimes Law of 24th October, 1946, the term 
" war criminal " includes " Alien combatants or non-combatants who 
during the war or a period of hostilities against the Republic of Chin~ or 
prior to the occurrence of such circumstances, nourish intentions of enslaving, 
crippling, or annihilating the Chinese Nation and endeavou~ to carry _out 
their intentions by such methods as (a) killing, starving, massacnng, enslavmg, 
or mass deportation of its nationals " ; while Article 3 (3) of the Yugosla 
War Crimes Law of 25th August, 1945, provides, inter a/ia, that "forced 
deportation or removal to concentration camps " by enemy n~tionals are 
war crimes. The jurisdictional provisions of most of the mstru_ment 
governing United States Military Commissions state that " de~ortahon . to 
slave labour or for any other purpose of civilian population of or m occupied 
territory " or " deportation to slave labour or for any other illegal purpose · 
of such persons, shall be regarded as war crimes.(4) 

In the trial of Robert Wagner and others by a French Military Tribunal , 
in which Wagner was found guilty of, inter alia, being responsible for the 
deportation of Frenchmen to Germany, the Article 2 (5), quoted_ ~bove, of ~he 
French Ordinanc.e of 28th August, 1944, was among the prov1S1ons applied 
by the Tribunal.(5) 

(vi) Conversely, putting ci11ilians to forced labour may in certain circum­
stances be a war crime. The French provision just quoted makes " forced 
Jabour of civilians " a war crime,(6) and the Chinese provision also mentions 

(') Sec Vol. VII, pp. 46-47 and 54. 

( 1) Sec Vol. lll, p . .96. This prov sion among others was enforced in the Wag"er Trial 
(see Vol. Ill, p. 52). 

(') Sec Vol. V, p . .95. 

( 1) Sec Vol. XIV, p . 153 ; p. 208 of the present volume; and Vol. tu, PP'! 106-107. 
(5) Sec Vol. III, pp. 34-35, 51 and 52. 

(') Compare also Article 2(6) '!f the Ordinance, quoted on p. 104. 
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• · en la ing " a uch a crime, while the matter is covered in greater detail 
b rticle 52 of the Hague onvention insofar as it deals with " requisition 
in service " : 

" Requi ition in kind and ervice shall not be demanded from local 
authoritie or inhabitant e cept for the needs of the army of occupation. 
They hall be in proporti n to the resources of the country, and of such 
a nature not to involve the inhabitants in the obligation to takina 
part in military operation against their own country. "' 

" uch requi ition and etvices shall only be demanded on the 
authority of the comm oder in the locality occupied. 

•· on t~ibution in kind hall as far as possible be paid for in ready 
money ; tf not, a receipt hall be given and the payment of the amount 
due hall be made a oon as possible." 

The Tribunal which conducted the Krupp Trial found that this Article 
?ad. been violated by the employment of deportees in armament production 
m tn~ Krupp ent~rpri e,(1) and in the Milch Trial, Judge Musmanno found 
that it had been v10lated by the azi programme for the forcible recruitment 

ffor~ign worker for employment in German industry.(2) The same question 
aro e 1~ the Flick, and /.G. Farben Trials but the Tribunals acting in these 
ca e did not_ enter !nto any detailed analysis of the relevant law.(3) In the 
Judgment del1\·ered m the High Command Trial it was said that " it is apparent 
that ~he cornpu!s_ory labour of the civilian population for the purpose of 
carrymg out military operation again t their own country is illegal.(4) 

lt may be added that the uremberg International Military Tribunal also 
rule? t~at " The laws relating to forced labour by the inhabitants of occupied 
tern tone are found in Article 52 of the Hague Convention ".(5) The 
Judgme~t, after quoting the Article, continues : "The policy of the German 
~ cupation author"tie wa in flagrant violation of the terms of this conven­
~IO_n," and the ~ccount which it gave to illustrate this finding indicates that 
it 1~terpreted widely the word " taking part in military operations against 
~heir ~wn ,7ountry " . o a to include any work for the German war effort, 
m ludmg ~erman industry and agriculture ", and not merely "work on 
German fo rtJfication and military installations " : all of the foregoing 
type of labour are mentioned in the Judgment.(6) 

. The crime of enslavement may be committed without any ingredient of 
ill-treatment. The Judgment delivered in the trial of Oswald Pohl and 
others by a United States Military Tribunal in Nuremberg, 13th January-
3rd ovember, 1947, contain the following passage : 

" Slavery may exist even without torture. Slaves may be well fed 
a~d well clothed and comfortably housed, but they are still slaves if 
w1tho~t lawful proce they are deprived of their freedom by forceful 
re trau~t. We might eliminate all proof of ill-treatment, overlook the 
tarvat1on and beating and other barbarous acts, but the admitted fact 

(1) See Vol. X, p. 167. 
(') Vol. vn, p. 43. 
(') See Vol. IX, pp. 52-4 aod Vol. X, p. 53. 
(') See Vol. XU, pp. 92-93. 
(•) B~tish Command Paper Cmd. 6964, p . 56. 
~•) Ibid, pp. 57:-6(). ~s point i dealt with at greater length in Chapter IX of the 

History of rhe United Natrons War Crimes Commission, London, 1948, pp. 227-229. 
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of slavery ... compulsory uncompensated labour . .. wouJd still remain . 
There is no such thing as benevolent slavery. Involuntary servitude 
even if tempered by humane treatment, is still lavery. "(1) 

(vii) Enforced prostitution was punished as a war_crime in the_ trial befo~e 
2
a 

Netherlands Temporary Court-Martial in Batavia of Wash10 Awoch1. ) 
It is also punishable under the Australian and Chinese laws.(3) 

(viii) Under the Australian(') and Chinese (5) war crimes laws, to mention 
two that refer to wrongful internment of civilians specifically, it is internment 
" under inhuman condition " that is described as a war crime. While false 
imprisonment alone seems to have been comparatively rarely charged (6) 

there seems to be no reason for not regarding it as illegal under some con­
ditions merely to imprison civilians from occupied territories. The opinion 
of the Tribunal which conducted the Justice Trial declared the taking away 
of " Nacht und Nebel " prisoners to be illegal, but as the Tribunal pointed 
out, the " Nacht und Nebel " scheme involved deportation, internment 
under inhuman conditions, torture and starvation in addition to the inhumane 
treatment of friends and relatives.(7) 

A Netherlands provision declaring criminal '" indiscriminate ma s arrests ", 
however, was enforced in the trial of Shigeki Motomura and others at 
Macassar(8) while the following French provi ion, Article 341 of the Code 
Penal, was enforced in several French trials, including the Wagner Trial.(9) 

" Those who, without order of the proper authorities and excepting 
cases in which the law prescribes the seizure of accused person arre t, 
detain or restrain any persons, shall be punished with a term of bard 
labour." 

Illegal detention, as such, was punished by Netherland courts in the 
Rauter and Zuehlke Trials.(10) 

(ix) Certain types of denunciation to the occupying authorities of inha~itant 
of an occupied territory have been declared criminal by a French Ord~~nce 
of 31st January, 1944, concerning the Suppre sion of Act f Denunc1at10n 
which wouJd possibly cover such acts on the part of alleged war criminals.(u) 

(x) The main judicial authority reported in thi ries on the war crime of 
illegal recruiting into armed forces is the trial of Robert Wagner and other­
by a French Military Tribunal.(12) 

(xi) The same is true of the war crime of incirement of ci~i/ians to _take up 
arms against their own country.(13) lt ma oe added that m the trial b 

(1) Vol. IX, p. 53. 
(') See Vol. xm, pp. 122 and 124-125. 
(1) See Vol. V, p. 95 and Vol. XIV, p. 154. 
(') Vol. V, p. 95. 
(5) Vol. XIV, p. 154. . . 
(') In the Be/sen Trial, the Judg~ Advocat_e stres~ that th Pro~uon d_ad not ask the 

Court to consider whether the taking of Allted nauonals to Auschwitz was nght or wrong. 
The true charge was one of ill-treatment and killing. Vol. JJ, p. l 17). 

(') See Vol. VI, pp. 56-57 and 59-60. 
(') See Vol. Xlll, pp. 142- 143. 
(') See Vol. VII, pp. 68-69 and Vol. lfl, pp. 40-41 and 52. Compare Art. 2(5) of the 

Ordinance of 28th August, 1944, quoted on p. I I 9. 
(1°) See Vol. XIV, pp. 89, 107, 109 and 145. . . . 
(11) See Vol. Vll, p. 72. The question of denunc1auon 1 fu rther discussed in Vol. VTT, 

pp. 71-72 and 74-75, and Vol. XI, pp. 95- 96. 
(") See Vol. m, pp. 23-55, especii-lly pp. 40-41 and 52. 
(") Ibid, pp. 40-41 and 51. 
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Briti h Mil ita~ Court at Hamburg of Karl Rath and Otto Schutz, 14th-22nd 
January? 1948() on a charge of being concerned in the unlawful execution 
of certam Luxembourg national , the Judge Advocate advised the c 1 
!1h1at a Germ~n orde~ purporting to conscript Luxembourg nationals :i; 
t egal under mtemat1onal law. 

( ii) The offen~e of g_enocide(2) ha received a detailed treatment in the 
note to the Greifelt Tnal(!f), held before a United States MilitaryTribunal, 
an? to the Goeth and Hoes Trial , held before the Polish Supreme National 
TnbunaJ.(4) 

. The Judgment ~; the i:ribunals which conducted these trials did not in 
fact use th~ term_ genocide " (the United States and Polish Prosecutions 
~o:,vever, di~ so)(~) but the term has received judicial recognition from th~ 
_nb_unal which co~ducted _the Justice Trial, in whose judgment it is used to 
igrufy a t~pe of cr~e agam t humanity which may be committed either by 
~~~i~d na~ionals ;gam t en:my nationals(6) _or by enemy nationals against 

· . natio_nal .() The Tnbunal quoted with approval a resolution of the 
01t:d ation_ General As embly which defined Genocide as " a denial of 

l?ghe nght ?f ex, t_en~e _of entire human groups as homicide is a denial of the 
n t to li ve of md1v1dual human beings."() 

p ~n it judgment in the Greiser Trial, the Supreme National Tribunal of 
0 an~ lated i_n a ummary way that certain groups of crimes bad been 

~~h7mitted . agam~t _t~e Polish population, including the following of 
ch the words 1talic1 ed are of particular significance in this connection. 

f (a) ~lle~a/ creation of an exceptional legal status for the Poles in respect f their right ~f property, employment, education use of their national 
al nguacre. and m re peel of the special penal c~de enforced against 

t 1em ; 

(b) R~pression, genocidal in character, of the religion of the local 
~ 01~tuo,~ by ~a s murder and incarceration in concentration camps of 
t O ;h P1:1e_sts mcluding bi hops ; by restriction of religious practices 
0 e nummum ; and by de !ruction of churches, cemeteries and the 

property of the Church ; 

(c) Equally genocidal attacks 011 Polish culture and learning ; 

t ((~ J?ebasement of the dignity of the nation (degradation of the Poles 
~ citiz~ns of a lower cla , Schutzbefoh/ene, in accordance with the 

di ,1_mct,on drawn ~tw~en German " masters "and Polish" servants"); 
fa . _The accu~ed, aid the Tri~unal, "~rdered, countenanced and 

cihtated a is hown by the evidence, cnminal attempts on the life, 
h:alth and prope'.ty of th~u ands of Polish inhabitants of the • occupied ' 
P rt of Poland m question, and at the same time was concerned in 

(') ot previou ly treated in these volumes 
(') See al o p. 138. . 
<:) See Vol. XIII , pp. 36--42. 
() See Vol. VII, pp. 7-9 and 24-26 
_(") See Vol. VU, p. 7 and Vol. Xlli p 37 

EtflSQ/zgruppen Trial. ' · · 
(') See Vol. Vl, pp. 32 75 and 99 
('} See Vol. VI, pp. 48: 75 and 99: 
( 1) See Vol. VI, p. 48. 

Genocide was also ch~ as such in the 
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bringing about in that territory the general totalitarian genocidal attack 
on the rights of the small and medium nations to exist, and to have an 
identity and culture of their own. "(1) 

(xiii) A category of war crime which is older established, in the matter of 
recognition as such, than genocide, although apparently narrower in scope,(2) 

is that of denationalisation, and here some of the findings of the Tribunal in 
the Greifelt Trial are of interest.(') Apart from finding various accused 
guilty of crimes such as forced evacuation, plunder of property and enslave­
ment, which are dealt with as war crimes elsewhere in this volume, and of 
such offences as kidnapping and forced abortion which as unjustifiable 
invasions of personal integrity were clearly war crimes, the Tribunal found 
certain of the accused guilty of a separate crime of " forced Germanization ". 
The substance of what the Tribunal regarded as constituting this offence 
may be judged from a study of a summary of the _relevant evidence which 
was derived from the judgment of the Tribunal.(4) 

It may be added that under the Australian and Netherlands War Crimes 
Law the expression " war crime " includes " attempts to denationalise the 
inhabitants of occupied territory ",(6) and that Article ill of the Chinese 
War Crimes Law of 24th October, 1946, includes within the definition of 
" war crime " " scheming to enslave the inhabitants of occupied territory 
or to deprive them of their status and rights as nationals of the occupied 
country ". In a sense the entire paragraph 3 of Article II of the Chinese law 
is relevant here : 

" Article II. A person who commits an offence which falls under 
any one of the following categories shall be considered a war criminal ... 

" 3. Alien combatants or non-combatants who during the war or a 
period of hostilities against the Republic of China or prior to the 
occurrence of such circumstances, nourish intentions of enslaving, 
crippling, or annihilating the Chinese Nation and endeavour to carry 
out their intentions by such methods as (a) killing, starving, massacring, 
enslaving, or mass deportation of its nationals, (b) stupefying the mind 
and controlling the thought of its nationals, (c) distributing, spreading, 
or forcing people to consume, narcotic drugs or forcing them to cultivate 
plants for making such drugs, (d) forcing people to consume or be 
inoculated with poison, or destroy their power of procreation, or 
oppressing and tyrannising them under racial or religious pretext, or 
treating them inhumanly ".(6) 

{xiv) Some recognition has been given to invasion of the religious rights of 
inhabitants of occupied territories as an offence under international criminal 
law.(7) In the trial of Willy Zuehlke, the Netherlands Special Court of 
Cassation held that " This Court . . . is of the opinion that the refusal to 

(1) Vol. XllI, pp. 112 and 114. See further the Indictment in the trial (Vol. xm, pp. 
71-74) whose charges the Tribunal found to have been substantiated (p. 105 of Vol. XIII). 

(') See Vol. VU, pp. 7- 9 and Vol. XLII, p. 42. 
ti) Vol. XIJI, pp. 28-36. 
(') See Vol. XID, pp. 17-24. 
(•) Vol. V, p. 95 and Vol. XI, p. 94. 
(•) Vol. XIV, pp. 1S2- 1S3. 
( 7) It will be recalled (seep. 113) that Art. 46 of the Hague Regulations protects, inter alia, 

" religious convictions and worship". 
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allow pi ritual a sistance to omeone under sentence of death does . in 
it elf definitely constitute a crime, both a war crime and a crime against 
humanity. "(1) 

" Forced conver ion to another faith " is declared criminal by Article 3 (3) 
of the Yugoslav War Crime Law of 25th August, 1945, and Article II (3) 
of the Chinese War Crime Law of 24th October, 1946, states that : 

' A person who commit an offence which falls under any one of 
the following categorie hall be considered a war criminal . . . Alien 
combatants or non-combatants who during the war or a period of 
ho tilities against the Republic of China or prior to the occurrence of 
such circum tances, nouri h intentions of enslaving, crippling, or 
annihilating the Chine e ation and endeavour to carry out their 
intentions by such method as . . . oppressing and tyrannising them 
under racial or religious pretext. "(2) 

The Poli h Supreme ational Tribunal has regarded " repression, genocidal 
in character, of the religion of the local population" by, inter a/ia, the restric­
tion of religiou practice to a minimum, as representing an offence under 
international law.(3) 

(xv) The punishable criminality of a wholesale substitution of existing 
courts of law in an occupied territory by courts set up by the occupying 
power (as distinct from the po ible actual harm done to the population by 
ub tituted courts when in operation) is a debatable point. The Tribunal 

in the High Command Trial apparently felt that it did not constitute a distinct 
crime ; the Tribunal held that the populace were not entitled even to a 
court-martial system provided that their treatment was just. Speaking of 
that part of the Barbarossa order which dispensed with court-martial juris­
diction over the civilian population of occupied territory, the Tribunal 
said : "court-martial jurisdiction of civilians is not considered under 
international law a inherent right of a civilian population and is not an 
inherent prerogative of a military commander. The obligation towards 
civi lian populations concerns their fair treatment."(') 

On the other hand such ubstitution of courts may clearly be in some 
circumstances contrary to Article 43 of the Hague Regulations which 
provide : 

" Article 43. The authority of the legitimate power having, in fact, 
pa ed into the hands of the occupant, the latter shall take all the 
mea ures in bis power to restore and ensure, as far as possible, public 
order and safety while respecting, unless absolutely prevented, the law 
enforced in the country." 

The judgment delivered in the Justice Tria/(5) includes the statement that : 
" The undisputed evidence in this case shows that Germany violated during 

.the recent war every principle of the law of military occupation. Not only 

(1) Vol. XIV, pp. 152- 153. 
(2) Vol. XIV, p. 146. 
(3) See p. I 22. 
(')Vol.XII, p. 82. 

. (") The indictment in this trial had claimed that " extraordinary irregular courts, super­
!mposed _upon t!ie r~gular court sy tern", were used by the accused to suppress opposition 
m occupied temtones to the Nazi regime." (Vol. VI, p. 96). 
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under NN proceedings but in all occupations_she immediately, upon occupa­
tion of invaded areas and territories, set aside the laws a~d courts of the 
occupied territories. She abolished the courts of the occup~ed la~d~ and set 
up courts manned by members of the Nazi totalitanan regime and 
ystem. " 

The Tribunal immediately went on to say, however, that " these laws of 
occupation were cruel and extreme beyond belief! and we~e enf?rced by the 

azi courts in a cruel and ruthless manner against the mhab1t~nt of _the 
occupied territories, resulting in grave outrages _agai!"st hun~.aruty, agam t 
human rights and rr orality and religion, and against mtemauonal law'. and 
against the law as declared by Control Council Law No. 10, by autho~1ty of 
which this court exercises its jurisdiction in the instant case. 1:'he evidence 
adduced herein provides undeniable and positive proof of the ill-treatment 
of the subjugated peoples by the Nazi M~~t~ of Jus~i~e. and pr?secutor 
to such an extent that jurists as well as c1v1hans of civilised nations ~ho 
respect human rights and human person_ality and dignity can hardly believe 
that the Nazi judicial system could possibly _have been o crue~ a~d r~tWes 
in its treatment of the population of occupied areas and terntones. (1) 

The enforcement of such laws as that of 4th December, 1941, against the 
Poles and Jews, so clearly exceeded what was demanded by the needs of 
" public order and safety " that the Tribunal was no~ called up~m to analy~ 
Article 43 of the Hague Convention any more than 1t was ~t1cle 23 (h),( ) 
and the Tribunal did not in fact rely so much upon a clallll that ~e~n 
courts were illegally set up in occup_ied territorie~ as upon the illegality 
under international law of the law which they applied_ an~ upon th~ many 
departures from " fundamental pr~ciples of human Justice recognised . by 
civilised peoples and incorporated m the preamble of Hague Convention 
IV of 1907" which occurred during trials held before such court .(3) 

(xvi) On offences against propertJ (') in occupied territories the principal 
judicial authorities are those treated in Volumes IX and X of these Reports, 

(1) v I VI 59 Apart from Article 43 the Tribunal, in summing up the provisions 
violatJ by thiNacht und Nebel scheme and the persecution ~f the J~ws and Pol~, quoted 
Art. 23(h) of the Regulations which, however, related to a slightly different questton from 
that under discussion above : 

"Art. 23(b) . • . It is expressly forbid~en to declare a~lished, .~u pended or inad-
missible in a court of law the rights and acttons of the hostile party. (Vol. VI, pp. 59 
and 63). 

This provision refers, not to substitution of existing courts, but _the de~riv~tion_ of right 
of access to courts. The Netherlands special Court of Ca~t!on deb~e.nng Judgment 
in the Router Trial stated that its scope was limited to the bnngmg of civil claims. See 
Vol. XIV, p. 120. Compare p. 144 of that volume. 

(•) As to the precise significance_ of Art. 43 there is also, in fact, a difference of opinion. 
See a further discussion on the pomt m Vol. VI, pp. 94-6. 

( 1) See Vol. VI, pp. 96-104. 

(•) A study of the Judgments delivered in the J: lick, I. G. f arben a!ld Krupp Trials_ has 
revealed that the terminology relating to war crimes com.nutted against property nghts 
could profitably undergo some further development. See Vol. IX, pp. 40 and 43, and 
Vol. X, p. 160. 
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which include the Flick , l .G. Farben and Krupp Trials. The main conclusions 
derived from a tudy of the reports contained in these two volumes are 
briefly the following :(1) 

(a) In the numerou attempts which have been made at defining the 
preci e limits of the war crime of pillage, plunder or spoilation, stress 
ha been placed on one or both of the following two possible aspects 
of the offence : 

(i) that private property rights were infringed ; 
(ii) that the ultimate outcome of the alleged offences was that the 

economy of the occupied territory was injured and/or that of the 
occupying State benefitted. 

In o far a prirate property is concerned it seems sounder to base a 
definition of a war crime involved upon the first aspect, namely the 
infringement of the property rights of individual inhabitants of the 
occupied territory. The gist of the matter appears in the words which 
occur in the Krupp Judgment : 

• Article 46 (of the Hague Regulations) stipulates that • private 
property .. . must be respected ' . However, if, for example, a 
factory is being taken over in a manner which prevents the rightful 
owner from using it and depriving him from lawfully exercising his 
prerogative as owner, it cannot be said that his property' is respected ' 
under Article 46 a it mu t be. "(2) 

ft would appear that, at lea t in the view of the Tribunals which 
conducted the Flick Trial, and the /.G. Farben Trial,(') provided a 
sufficient infringement of private property rights has been proved to 
bring the offence within the terms of the Hague Regulation,(4) the more 
public effects of the act are not necessary to constitute the crime.(5) 

There is also some authority for saying that, conversely, if no illegal 
breach of private property rights has occurred no war crime can be 
aid to have been committed, irrespective of the effects of the act upon 

the general economy of the occupied territory of the enemy State. Thus, 
the Tribunal before which the I.G. Farben Trial was held could not 
" deduce from Article 46 through 55 of the Hague Regulations any 
principle of the breadth of application " of the claim of the Prosecution 
in that case that " the crime of spoilation is a • crime against the country 
concerned in that it di rupt the economy, alienates its industry from 

(') ln their words concerning the law as to plunder and spoilation, the Tribunals whose 
j udgments are relevant in this connection concentrated their attention upon the detailed 
provisions made in Arts. 46 et seq. of the Hague Convention No. JV of 1907 and upon 
the attitude taken by the International Military Tribunal to these provisions. For com­
pleteness, it hould be added tha t Control Council Law No. 10 in its Article II includes 
under the definition of war crimes, the "plunder of public and private property." This 
provi ion was binding on the Military Tribunals which conducted the Flick, / . G. Farben 
and rupp Trials. 

(') Vol. X. p. 137. 
( 3) See Vol. X, pp. 160-2. 
(') The Prosecution in the Krupp Trial was probably correct in claiming that violation 

of Art. 46 of the Hague Regula tion " need not reach the status of confiscation. lnter­
ference with any of the normal in idents of enjoyment of quiet occupancy and use, we 
ubmit, is forbidden. Such incident include, inter a/ia, the right to personal possession, 

control of the purpose for which the property is io be used, disposition of such property, 
and the right to the enjoyment of the income derived from the property." 

(') Except perhaps in relation to the punishment awarded. 
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its inherent purpose, makes it subservient to the interest of the occu~ying 
power, and interferes with the natural connection between the spotlated 
industry and the local economy. As far as this aspect is conc-emed, 
the consent of the owner or owners, or their representatives, even if 
genuine, does not affect the criminal character of the act.' '' 1:'he 
Tribunal added that the provisions of the Hague Convention regarding 
private property " relate to plunder, confiscation, and_ requi i~ion 
which, in tum, imply action in relation to property comnut~ed a~m t 
the will and without the consent of the owner. We look m vain for 
any provision in the Hague Regulations which would justify the broad 
assertion that private citizens of the nation of the military occupant 
may not enter into agreements respecting property in occupied territorie 
when consent of the owner, is, in fact, freely given. " (1) 

In the Krupp Trial Judgment, it may be thought that rather more 
stress was placed on the second possible approach(2) to war crimes 
committed against property rights. Here it was tated that " Just a 
the inhabitants of the occupied territory must not be forced to help the 
enemy in waging the war against their own country or their own country ' 
allies, so must the economic assets of the occupied territory not be used 
in such a manner ". The Tribunal added later : 

"Spoilation of private property, then, is forbidden under two a pect ; 
firstly, the individual private owner of property must not be deprived 
of it ; secondly, the economic substance of the belligerently occupied 
territory must not be taken over by the occupant or put to the ervice 
of his war effort-always with the proviso that there are exemption 
from this rule which are strictly limited to the needs of the army of 
occupation in so far as such needs do not exceed the economic trength 
of the occupied territory " .(3) 

(b) As is stated in the Judgments delivered in the /.G. Farbe11 and 
Krupp Trials, however, some invasions of private property rights are 
permissible under the law relating to occupied territorie . It wa tated 
in the Judgment on the latter trial that Article 43 of the Hague Regula­
tions "permits the occupying power to expropriate either publ ic or 
private property in order to preserve and maintain public order and 
safety ".(4) Articles 52 and 53 of the Regulation make further inroads 
into the principle of the inviolability of private property ·(5) and the 

(') See Vol. X, p. 46. 
(') Seep. 126. 
(') See Vol. X, p. 162- 3. ,. 
It could be argued that the words " must not be taken over by that occupant cannot 

include within their scope agreements between private individuals freely arrived at , that the 
Tribunal tacitly excluded from its meaning transfe~ of propert_y effect~ by such agree­
ments, and that, while the public effects of_ war cnmes con:im1tt_ed against property are 
highly significant, there is no crim_e at ~II (~ th~ property IS private property) unl~ a 
private property right has been infnnged m v1olat1on of Art. 46_ of the Hague _Regu)atJons. 

The question of the two possible approaches to offences against property rights I dealt 
with further in Vol. X, pp. 160-3. 

(') See Vol. X. p. 135. · tha · h · · 
(5) SeeVol.lX,p.22andVol.X.pp. 135and 137. ltisworthrepeatmg tu~~ eopmion 

of the International Military Tribunal the general effect_ of the relevant prov1 mns of _the 
Hague Convention is that " the economy of an occupied country can only be required 
to bear the expenses of the occupation, and these should not be greater than the econom 
of the country can reasonable be expected to bear. " 

7 ) 
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r.o.ssible e_ffect , in l~galising the destruction or seizure of property, of 
1mperat1ve necessity for the conduct of military operations " was also 

mentioned in a treatment of Article 23 (g) of the Regulations.(l) 
The parts of the Hague Regulations referred to read as follows : 

" Article 23. . .. it i particularly forbidden ... 

"(g) To de troy or seize enemy property, unless such destruction 
or eizure be imperatively demanded by the necessities of war " ; 
" Article 43. The authority of the power of the State having passed 

de facto into the hands of the occupant, the latter shall do all in his 
power to restore, and ensure, as far as possible, public order and 
afety, respecting at the same time, unless absolutely prevented the 

laws in force in the country " · ' 

" Article 52. Requisitions in kind and services shall not be 
demanded from local authorities or inhabitants except for the needs 
of the army of occupation. They shall be in proportion to the 
resources of the country, and of such a nature as not to involve the 
inhabitants in the obligations of taking part in military operation 
against their own country. 

" Such requisitions and services shall only be demanded on the 
authority of the commander in the locality occupied. 

" Contributions in kind shall as far as possible be paid for in ready 
money ; if not, a receipt shall be given and the payment of the amount 
due shall be made as soon as possible " ; and 

" Article 53. An army of occupation shall only take possession of 
cash, funds, and realizable securities which are strictly the property 
of the State, depots or arms, means of transport, stores and supplies, 
and, generally, alt movable property belonging to the State which 
may be used for military operations. 

" Except in cases governed by naval law, all appliances adapted 
for the transmission of news, or for the transport of persons or goods, 
whether on land, at ea, or in the air, depots of arms, and, in general, 
all kinds of war material may be seized, even if they belong to private 
individuals, but they must be restored at the conclusion of peace, 
and indemnities must be paid for them." 
The Judgment of the etherlands Special Court of Cassation in the 

Appeal of the Chief Prosecutor of the Special Court in 's-Hertogenbosch 
against the acquittal by the latter Court of Abraham Robert Esau(2) 

included an interpretation of Article 53 quoted above : 
" Neither the text nor the history of Art. 53, para. 2, gives 

ground for the propo ition that the concept ' munitions de guerre • 
should be extended far beyond its normal · bounds to materials and 
apparatus such as drilling-machines, turning-lathes, bulbs (lamps), 
valves and gold and even to other objects which-however important 
they may be for the technical scientific investigator-certainly do not 

. (') See Vol. X, pp. 136-7. see also p. 134 . In the /.G. Farben Judgment it was simply 
5!1•d that Arts. 46, 4?,. ~2, 53 and 55 ~f the Regulations "admit of exceptions of expropria­
~•on, use, _and reqws1tion, all of which are subject to wel1-de6nitcd limitations set fonh 
m the Aniclcs. " (Vol. X, pp. 44). 

( 1) Not previously treated in these Volumes. 
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stand in such close connection with warfare that they must be con­
sidered as being among the limitative articles enumerated in Article S31, 
para. 2, and thus to be excepted from the inviolability of private 
property in a war on land." 
The Krupp Trial Judgment, moreover, laid down that the law;; and 

usages of war do not authorise " the taking away by a military occupant 
of live stock for the maintenance of his own industries at home or for 
the support of the civil population of his country(1) · moreover the 
requisitions and services contemplated by Article S2 " must refer to the 
needs of the Army of Occupation ", whereas " It has never been con -
tended that the Krupp firm belonged to the Army of Occupation.·· 

The rules of international law regarding illegal requisitioning of private 
property, which were crystallised in Article 52 of the Hague Regulation . 
were applied by a French Military Tribunal in the Trial of Philippe 
Rust ; the accused was found guilty of having requi itioned vehicle­
(and men) without paying or delivering receipts in lieu of immediate 
payment.(2) 

(c) Property offences recognised by modern international law are not 
however, limited to offences against physical tangible posses ion or 
to open robbery in the old sense of pillage, but include the acquisition 
of intangible property and the securing of ownership, u e or control 
of all kinds of property by many ways other than by open violence.{3 

(d) It has been said that proof that consent was " obtained by threats , 
intimidation, pressure or by exploiting the position and power of the 
military occupant under circumstances indicating that the owner i 
being induced to part with his property against his will " would make a 
transfer illegal under international law.(4) The possible mean of 
coercion were further elaborated in the /.G. Farben Judgment when it 
was said that in the many instances " in which Farben dealt directly 
with the private owners, there was the ever present threat of forcefu l 
seizure of the property by the Reich or other similar measures, uch. 
for example, as withholding licences, raw materials, the threat of un­
certain drastic treatment in peace-treaty negotiations or other effective 
means of bending the will of the owners. The power of the militar_ 
occupant was the ever present threat in these transactions, and wa -
clearly an important, if not a decisive factor ".(5) 

(e) If property has been acquired without the consent of the owner, 
the proof of having paid consideration is no defence.(6) 

Neither will the fact that the reality of a tran action wa hidden 
behind a pseudo legal fa~de afford a defence.(7) 

( 1) See Vol. X, pp. 135-6. 
( 2) See Vol. IX, pp. 71-4. The question dealt with in Section (i i) above is set out rather 

more fully in Vol. X, pp. 163-4. 
(") See Vol. X, pp. 164-165 for details on this point. The question to what extent is it 

necessary that an accused be shown to have intended to acquire the property in question 
permanently is also discussed in Vol. X, p. 165 . 

(•) See Vol. X, p. 47. 
( 5) See Vol. X, p. 50. 
(•) Sec Vol. X, pp. 44 and 51. 
(') This point is illustrated in Vol. X, p. 165-6, and by the French case dealing with 

" abuse of confidence " treated in Vol. IX, p. 43. 

< ;si K :? 
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( One French trial reported in Vol. VIII and two in Vol. IX deal t 
with wanton de truction of inhabited buildings and the theft of personal 
property, offence whkh are war crimes of the more traditional type .(1) 

) If wrongful interference with property rights has been shown it 
i not nece ary to pro e that the alleged wrongdoer was involvel in 
the original wrongful appropriation.(2) 

(h In_dealjng with public property, the United States Military Tribunal 
have relied upon Article 55 of the Hague Regulations according to which 
the o cupying power has only a right of usufruct over such property 
nd that only for the duration of the occupation :(3) 

"~~ricle 55 : The occupying State shall be regarded only a 
adffilru trator a~d u ufructuary or public buildings, landed property, 
fore t and agncultural undertakmgs belonging to the hostile State 
and ituated in _the occupied country. It must safeguard the capitai . 
of uch properties, and administer them in accordance with the rule 
of u ufruct." 

ln a French trial _already_ eported upon in Vol. IX(4) application was 
made of the rul~ of mte~at.Ional law forbidding the destruction of public 
mo~ument which received expre ion in Article 56 (and through it 

rt1cle 46) of the Hague Regulations. Article 56 provides as follows : 

. ". Ar~icle 56 : The property of local authorities, as well as that of 
m. t1tut1on dedicated to public worship, charity, education and to 
~c1ence and art, even when State property, shall be treated as private 
property. 

" ft..ny seizure or_ de ~ruction of, or wilful damage to, institutions 
of tb1 character, histonc monuments and works of science and art 

forbidden, and hould be made the subject of legal proceedings. ,; 

(i) Two provisions are relevant here which make it a war crime to 
de~ase the currency of an occupied territory.(6) Article III of the 
~hmese La_w of 24th October, 1946, declares to be war crimes, not only 
" con 6. cation of property ", · ' indjscriminate destruction of property ", 

ro?~1~g " and " unlawful extortion or demanding contributions or 
requ1 1t1on " , but also " depreciating the value of currency or issuing 
~nlawful currency notes. " (6) So also " debasement of the currency and 
1 ue of purious currency " is declared a war crime in the Australian 
In trurnent of Appointment of the Board of Inquiry appointed on 3rd 

eptember, 1945.(7) Similar provisions are made in the French and 
etherland Ea t Indies War Crimes laws.(8) 

(1) See ol. VllJ , pp. ?9-3 1 and Vol. IX, p. 43. 
(') Stat~ments or find1_ngs of the Tribunal which conducted the Flick, /. G. Farben and 

Kr~pp Trials are set out rn Vol. X, p . 166, as the basis for arriving at this conclusion . 
.> See Vol. IX, pp. 22, 24 and 41 - 2, and Vol. X, p. 50. 

( 5) See Vol. IX, pp. 4?- 3 and 67- 8. 
( ) Such debasem«:nt 1s ~n ~ttack o_n ~he economy of the occupied country, but, as the 

PTOl;)frtY of no p_art1cul_ar 1~d1v1dual IS involved, these two provisions are not relevant to 
the issue set out rn section (1) above. 

(') See Vol. XIV, p. 154. 
(') See Vol. V, p. . ''. Economic exploitation of the Polish population and of economic 

re:sources " was proved rn the Greiser Trial but the Polish Supreme National Tribunal 
did not analyse at any length the law on this point. (See Vol. Xlll p. 112). 

(") See Vol. m, p. 96 and Vol. XI, p . 94. ' 
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(xvii) Other offences. An examination of the French,(1) Australian,(-) 
Polish,(3) Netherlands(') and Chinese(5) Laws on war crimes will reveal that 
they not only provide against a number of offences whose puni hment has 
been illustrated by trials reported in these volumes, but also define certain 
crimes which have not been charged before the courts in trial so reported, 
including some not mentioned elsewhere in this present volume. It has 
not been thought necessary to quote here all of the provisions relating to 
offences of the latter type, since the texts may be examined in full in the 
earlier volumes, but it may be added that they include usurpation o 
sovereignty during military occupation, which is declared a crime by the 
Australian, Netherlands and Chinese laws.{6) 

7. SOME EXCEPTIONAL CATEGORIES OF WAR CRIMES 

All or nearly all of the categories of crimes so far enumerated may be 
regarded as offences committed in violation of the rights of variou type of 
persons. There are, however, also some war crimes which in essence do 
not necessarily so violate human rights. These may be grouped as follow 

(i) Offences committed in breach of surrender terms 

An example of the punishment of such offences i provided by the 
Scuttled U-Boat Case, where an accused was found guilty of inking 
U-Boats in violation of a German lnstrument of Surrender, igned on 
4th May, 1945.(7) 

A parallel trial was that of Kapitanleutnant Ehrenrich Stever by a 
British Military Court at Hamburg, 17th-18th July, 1946.() Here the 
accused was found guilty of" Committing a war crime in that he in the 
Atlantic Ocean off Portugal on or about 2nd June, 1945, when com­
mander of U-Boat U.1277 after the German Command had surrendered 
all naval ships to the Allied Forces, in iolation of the law and usag 
of war, scuttled U-Boat U.1277." The sentence of five year 'impri on­
ment was confirmed. 

A trial rdated to this in some respects was that of Ei entraeger and 
others, by a United States Military Commission at Shanghai,(9) in which 
a number of German accused were found guilty of knowingly wilfully 
and unlawfully violating the unconditional German surrender ' by 
engaging in and continuing military activity against the United State 
and its allies, to wit by furnishing, ordering, authorising, permitting and 
failing to stop the furnishing of and assistance, information advice 
intelligence, propaganda and material to the Japanese armed force and 
agencies, thereby by such acts of treachery assisting Japan in waging 
war against the United States of America in violation of the law and 
customs of war ". 

(1) See Vol. m, p. 95- 96. 
12) See Vol. V, pp. 95-96. 
(•) See Vol. Vil, pp. 84-86. 
(•) See Vol. XI, pp. 92- 97. 
(•) See Vol. XIV, pp. 153- 154. 
(') Compare a reference to Article 45 of the Hague Regulations in Vol. VI , p. 93. 
( 7) See Vol. I, pp. 67-70. 
( 8) Not previously treated in these volumes. 
(') See Vol. XIV, pp. 8-2~. especially pp. 16- 22. 
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Two etherlands trial of Japanese accused are also of interest in 
1hi onnection. On 7th May 1947, Mizuo Katsuno was sentenced to 
ighteen year ' impri onment by a Temporary Court Martial in Medan, 
etherland East Jndie ,(1) having found him guilty of the war crime : 

·· Commi sion of ho tilitie contrary to the terms of an armistice ". 
The Court found , inter a/ia, that : 

"' It i a matter of general knowledge that an armistice was concluded 
in 1945 between the Allied and Japanese armies in accordance with 
~vbich all hostilitie by the Japanese army had to be stopped, which 
1 further confirmed by the copy of the agreement concluded at 

ingapore on 12th September, 1945, between the Supreme Allied 
Commander, South Ea t Asia and the authorised representative of 
the ~upreme_ Commander, Japanese Expeditionary Forces, Southern 
Region , which ha been read out at the sitting ... 

' · Help!ng, in contravention of the terms of an armistice, with the 
on truct,on of fortifications and joining an organisation fighting the 

lawful etherlands Ea t Indies Government, thereby committing 
ho tilitie , i named by the legislator in Article 1, sub-section 39, of 
the ' Definition of War Crimes Decree ' as an example of acts which 
on titute a violation of the Jaws or customs of war, so that it is not 

nece ary to go separately into which laws or customs of war have 
een violated ... 

·• The war which broke out in 1941 between the Kingdom of the 
etherl~nds and the Japanese Empire is not yet at an end, so that 

that which ha been charged was committed in time of war bv a 
ubject of an enemy power thereby constituting a war crime . . '. 

· ' The continuation of hostilities after an armistice has been con­
cluded between the belligerents is so contrary to good faith and so 
~in~ers the restoration of normal conditions that a sharp punishment 
1s n~tly_ called for '. but the trengthening of the armed bands roaming 
the mte~1or by addmg to them a specialist trained soldier has particu­
l?rly serious con equences in the circumstances reigning at the present 
time so that a very heavy entence ought to be imposed." 

Minoru Hatada and two others were sentenced to death by a Tem­
porary Court Martial t Macassar(1) having been found guilty of 
"' commission of ho tilitie contrary to the terms of the surrender of 
~okio d~ted 2nd Septe_mber 1945 " . They were shown to have part1-
c1pated m the operation of Indonesian rebels after the Japanese 
urrender. The Court held inter alia, that "by the above actions the 

accused have iolated Article 35 of the Rules of Land Warfare 1907 
seeing that they frustrated the urrender of Kokio, dated 2nd September'. 
1945, whereby the defeated enemy power Japan-whose subjects the 
accu ed are- surrendered unconditionally to the Allied forces". The 

rticle referred to provides that : 

" Article 35. Capitulation agreed upon between the contracting 
partie mu t take into account the rules of military honour. 

" Once settled, they mu t be scrupulously observed by both parties. •· 

) Trial not previously treated in these Repon . 
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(ii) The Giving of Unexecuted Orders 

A study of relevant parts of the Judgments delivered in the High 
Command Trial, the Hostages Trial and the trial held by the Inter­
national Military Tribunal in Nuremberg, and of the trials of August 
Schmidt, Moehle and Falkenhorst before British Military Courts, has 
revealed that an accused may be found guilty of having made or trans­
mitted an illegal order which was not carried out, if he knew that it 
was illegal or if it was obviously illegal.(1) 

The illegality of the mere giving of an unlawful order would appear to 
have been recognised even under conventional international law, since 
Article 23 (d) of the Hague Convention lay down that : '· It is par­
ticularly forbidden ... to declare that no quarter will be given". It 
will be recalled that Brigadefi.ihrer Kurt Meyer was found guilty on 
charges including one which said that he " in violation of the laws and 
usages of war, incited and counselled troops under his command to 
deny quarter to Allied troops. "(2) Charges I and 7 of the charge on 
which Falkenhorst was found guilty was similar.(3) 

Again, in a trial before a British Military Court at Hamburg, 29th 
November, 1946,(4) Hans Wickman was found guilty of ' committing 
a war crime ... in that he ... in violation of the law and usage of 
war gave orders to [his] platoon that no prisoner were to be taken and 
that any prisoners taken were to be shot ". Directio11s to give n 
quarter are declared illegal by the Australian and etherland War 
Crimes laws.(5) 

(iii) The Abuse of Red Cross Protection 

In the trial by a United States Intermediate Military G vernment 
Court, Heinz Hagendorf was sentenced to six months ' impri_ onmeot on 
a charge of having " wrongfully used the Red Cros emblem rn a comb t 
zone by firing a weapon at American soldiers from an enemy ambulance 
displaying such emblem. "(6) 

Liability for the improper use of Red Cro s in ignia i covered by an 
express provision of the Hague Regulations re peeling the Laws and 
Customs of War on Land, appended to the fVth Hague Convention f 
1907. Article 23 (f) of the Hague Regulation provide that it i 
particularly forbidden " to " make improper u e of a flag of truce, of 
the national flag, or of the military insignia, and uniform of the enemy 
as well as of the distinctive signs of the Ge11e1•a Conrention ".(7) The 
latter is a reference to the Convention for the Amelioration of the 
Conditions of Soldiers wounded in Armies in the Field of 1864, re i ed 
in 1906 and more recently in 1929. 

(') See Vol. Xll, pp. 118- 23 where these authorities are reviewed. 
(') See Vol. IV, pp. 98 and 108. 
( 1) See Vol. XI, pp. 18, 23 and 29-30. 
(') Not previously treated in these volumes. 
(l) See Vol. V, p. 96 and Vol. XI, p. 94. 
(•) See Vol. XnI, pp. 146-148. 
(') Italics inserted. 
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(iv) Offences Committed against Dead Bodies 

Cannib~lisrn and other o!fences committed against dead bodies have 
been_ pum bed as ~ar crunes. Examples of their prosecution are 
provided by the tnal of Max Schmid by a United States Militar 
Government Court at Dachau, and by other trials mentioned in th~ 
notes . to the report on that case which has appeared in Volume XIII. 
Al o m the notes to ~he report are quoted relevant Articles contained in 
the Geneva Convention of 1929 for the Amelioration of the Condition 
of the Wounded and Sick of Armies in the Field.(l) 

C. CRIMES AGAINST HUMANITY 

T~e commi sion of cr_ime against humanity has been charged in a number 
of_t:ial rep_orted upon m these volumes and in this sphere the United State' 
Military Tnbun~ls have ~pplied Article II, paragraph 1, of Control Council 
Law o. IO which provide that : 

' Each ? f the fo llowing acts is recognised as a crime : ... 
(c) Cn~e~ again t Humanity : Atrocities and offences, including 

?ut ~ot lmuted to murder, extermination, enslavement, deportation, 
un~nsonment, torture, rape, or other inhumane acts committed 
ag~1;1st any civilian population, or persecutions on political, racial or 
religrnus ground , whether or not in violation of the domestic laws 
of the country where perpetrated." 

Of the tri_a~s referred to above the most important from the point of view 
of the defimti?n of !he cope of the concept of crimes against humanity have 
h<:en the J~slice Tna/(2) and the Flick Tria/(3). The law laid down in these 
tnal a~d in some others reported upon may be summarised as follows : 

(1) In th fir t I · · . ~ s P ace it I clear that war crimes may also constitute 
cnm:s agamst humanity ; the ame offences may amount to both type 
of crrme. If wa~ crime are hown to have been committed in a wide­
pread, systematic manner? on political, racial or religious ground , 

the~ may amount al o to cnmes against humanity.(4) 

{u) ~n the other hand, not all types of acts which could constitute 
w_a~ ~nm:s could also constitute crimes against humanity and the 
div!dm~ lme . between the acts which could constitute both and acts 
which, _m their nature, could only be war crimes is not always easy to 
draw'. m the absence of relevant judicial pronouncements covering 
certam types of _offe~ces. That crimes against humanity are not limited 
to offences against m?abitants of occupied territories is shown by a 
pr~nouncement made m the Judgment delivered in the High Command 
Tnal, t~at the plan of the German Government " to inspire the German 
pop~Jation ~o murder Allied fliers by lynch law or mob justice " was 
a cnme agam t humanity.(5) In the Flick Trial, however, it was laid 

<:) See Vol. XIU, pp. 151-152. 
( 3) See Vol. VI, pp. 78-83. 
( ) See Vol. IX, pp. 44--52. 
(~) See Vol. VI, p. 79. 

w~:r~ t~~t1~~:U~~t7 ~h~~;:d \hec:'.:r.i~ast ho;i:ve~~he fact that in the JifSl~c~ Trial, 
German civilian population to murder AJ· ga. m ~tiers progralllJ!lC_ of ma~ the 
both a war crime and a crim . •e . aumen ,orced down within the Reich as 
responsibility in this connect· e agamst humanity, the Ju~&;IllC~t, in dealing with Klemm's 
the law · of war- (Vol. VI, ;~s'i):°ke only of such Parttctpahon as being in violation of 
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down that offences against industrial property could not con~titute 
crimes against humanity.(1) This ruling was adopted by the Tribunal 
acting in the J.G. Farben Trial,(2) while a quotation from the_ Judgment 
delivered in the Einsatzgruppen Trial which has been quote~ m Volume 
IX of this series(') indicates that the Tribunal acting in that tnal regarded 
crimes against humanity as being offences such as ' °:1u.rder, torture, 
enslavement " and infringements of " freedom of op1mon . . . the 
moral or physical integrity of the family ... or the dignity of the human 
being". 

The Judgment in the Flick Trial declared that "a distinction coul~ be 
made between industrial property and the dwellings, household furnish­
ings, and food supplies of a persecuted people ",(') and thus left open 
the question whether such offences against personal property as would 
amount to an assault upon the health and life of a human being (such 
as the burning of his house or depriving him of his food supply or his 
paid employment) would not constitute a crime against humanity. 
Certain passages from the Judgment of the Nuremberg International 
Military Tribunal treating certain offences against property as crime 
against humanity(5) could refer to acts of economic deprivation of this 
more personal type. 

It may readily be doubted whether certain other categories of war 
crimes could ever constitute crimes against humanity, even if the other 
attributes of crimes against humanity (reviewed below) are displayed. 
Thus, it does not seem possible that war crimes in which there is no 
violation of human rights(6) could possibly be regarded as crime against 
hurnanity.(7) In the absence of relevant judicial pronouncements, 
then , it is not possible to state in every instance whether a type of act 
which could constitute a war crime could also amount to a crime against 
humanity. 

(iii) In the second place, it is established that the possible victims 
of crimes against humanity form a wider group than the possible victims 
of war crimes. The latter category comprises broadly speaking the 
nationals of armed forces of belligerent countries or inhabitants of 
territories occupied after conquest (other than enemy nationals) against 
whom offences are committed by enemy nationals a long as peace has 
not been declared. Crimes against humanity on the other hand could 
have included also offences committed by German nationals against 
other German nationals or any stateless person, and apparently also 
against nationals of Hungary and Rumania.(8) 

(iv) Isolated offences do not constitute crimes against humanity.{9) 

(') See Vol. IX, pp. 48- 51. 
(") See Vol. X, pp. 41-42 and 64. 
( 3) See Vol. IX, pp. 49- 50. 
(') See Vol. IX, p. 26. 
(•) Quoted in Vol. IX, pp. 50--1. 
( 1) See pp. 131-4. 
( 7) This remark assumes crimes against humanity to be restricted to offences agamst 

human rights. If on the other hand they are taken to inciude all offences that grossly 
offend the human conscience it may be that atrocities against dead bodies could be regarded 
as crimes against humanity. 

( 1) See pp. 87- 8, Vol. IX, pp. 51 - 2 and Vol. Xlff, pp. 133-135. 
(') See Vol. VI, pp. 79-80 and Vol. IX, p. 51, and compare Vol. Xlll , pp. 135-136. 
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(v) . pparently, the proof of ystematic governmental organisation of 
the a t alleged i a ne e ary element of crimes against humanity.(1) 

(vi) cording to the judgment delivered in the Justice Trial, if the 
offence are not ·• trocitie and offences ", as defined in Law No. JO 
and committed again t civilian populations, but amount to persecutions: 
the mu t be per ecution on political, racial or religious grounds.(2) 

(vii) Ac ording to the j udgment delivered in the Flick Trial, the 
omi ion from La~ o. IO of the Allied Control Council of the word 
·• in ex mi n of or in c nnection with any crime within the jurisdiction 

f the Tribunal ··_(3) did not serve to extend the scope of that law to 
cover rime again t humani ty occurring before 1st September, 1939 ; 
the Tribunal' main argument was that the Charter of the Internat ional 

ilitar Tribu nal, which had been made an integral part of Law o. 
10(4

). had been interpreted by the latter tribunal in such a way that 
cri me again t humanity committed before the above-mentioned date 
were excluded from the cope of the Charter.(5) 

The principle laid do~ n in the Flick Trial, had been left undecided 
by the Tribunal conducting the Justice Trial (Tribunal III) which, in 
it e po ition on the que tion of crimes against humanity, on this point 
did n t go beyond aying : 

· · The evidence to be later reviewed established that certain in­
human act charged in Count 3 of the Indictment were committed in 
e ecution of, or in onnection with, agressive war and were, therefore, 
crime again t humanity even under the provisions of the IMT 
Charter, but it mu t be noted that C.C. Law IO differs materially 
from the Charter. The latter defines crimes against humanity a 

( 1) See Vol. I, pp. 79- 0 and of. IX, p. 51. 
( 2) See ol. VI, pp. 79- 0 and 0-83. 
(
1

) Arti le 6(c/ of the Charter of the International Military Tribunal makes the foUowing 
definitior:i : ·' Crimes qgainst humanity : namely, murder, extermination, enslavement, 
de~nauon, and o th r inhumane act committed against any civilian population, before or 
~u nng the _\ ar; or persecu11ons on political, racia l or religious grounds in execution of qr 
''! cor:11ec1to11 with Olly_ crimt' within the jurisdiction of the Tribunal, whether or not in 
v1olauon_ of the domestic law of the country where perpetrated." (Italics inserted.) 

(' ) rticle I of Law o. 10 pro ides: " The Moscow Declaration of 30th October, 1943, 
· Concerning Responsibility of Hitlerites for Committed Atrocities ' and the London 

gree~n~ of 8th August, 1945, ' Concerning Prosecution and Punishment of Major 
W r Cnnunals of the European xi · are made integral parts of this Law." 

(•) The tatement of the International Military Tribunal on this point runs as foUows : 
· · With regard to crim against humanity there is no doubt whatever that political 
? PP0nent were murdered in Germany befo;e the war, and that many of them were kept 
m concen_tration c_amp in circumstance of great horror and cruelty. The policy of terr~r 

as certainly earned out on a vast ale, and in many cases was organised and systematic. 
The policy of persecution, repres ion and murder of civilians in Germany before the war 

f 1939, who were likely to be ho tile to the Government, was r,1ost ruthlessly carried out. 
The persecution of Jews during the ame period is established beyond all doubt. To 
onstitute crimes ag. inst humanity, the acts relied on before the outbreak of war must 

ha~c been in execution of, or in connection with, any crime within the jurisdiction of the 
T~1bunal. The Tribunal is of the opinion that revolting and horrible as many of these 
cnmes were, it has not been satisfactorily proved that they were done in execution of, or 
in connection with, any such crime. The Tribunal therefore cannot make a general 
declaration that the acts before 1939 were crimes against humanity within the meaning 
of the Charter, but from the beginning of the war in 1939 war crimes were committed on 

va t scale, which were also crimes against humanity ; and in so far as the inhumane act 
charged in the Indictment and committed after the beginning of the war, did not constitute 
war crimes, they were a ll committed in execution of, or in connection with, the agrcssive 
war, and therefore constituted crimes against humanity. " <British Command Paper, 
Cmd. 6%4, p. 65.) (See Vol. IX, pp. 44-5.) 
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inhumane acts, etc., committed , . . . in executio~ of, or in c,onnection 
with any crime within the jurisdiction of the tribunal .... , whereas 
· c'c Law IO the words last quoted are deliberately orrutted from ID •• 

the definition. "(1) r, · 1 
On the other hand, the Judgment in th~ Einsat7g_ruppen r!a ~on­

ducted by Tribunal II, included the followmg explicit declaration . 
" The International Military Tribunal , operatmg under the L?ndon 

Charter, declared that the Charter's provis!ons li~ted the Tnb~nal 
to consider only those crimes agai~st hu1:11amt~ which ~ere comm.1tte~ 
·n the execution of or in connection with cnmes agamst peace an 
~ar crimes. The Allied Control Council, in its ~a~ ~o._ 10, removed 
this limitation so that the present Tribunal has Junsd1ct1on to try all 
crimes against humanity as long known and understood under the 
general principles of criminal law. . . . ._ 

" As this law is not limited to offences committed dunng wa~, 1~ 1 
also not restricted as to nationality of the accused or of the v1ct1m, 
or to the place where committed. ' . . . 
In estimating the relative authoritativ~ne of_ the dec1s1on o~ t~ 

question reached in the Flick Trial and 1~ the E,~satzgruppen Trial, it 
should be remembered that since the Indictment m the latter charged 
crimes against humanity committed " between _May, 1941. and July, 
1943 " the dictum quoted from the judgment deli vered therein was not 
neces ary to the decisions reached.(2) In the F~ick Trial_ o n the o~er 
hand Count 3 charged the commission of cnme agam t humanity 
betw~n January, 1936 and April, 1945.(3) and the Tribunal h~d to co~e 
to a decision as to the criminality of four actual transaction which 
were completed before 1st September, 1939.(4) 

The Tribunal which conducted the Flick Trial appear to have been on 
sounder ground when it said that " crimes c m~itted before ~he ~~r 
and having no connection therewith were not m contemplation . (•) 
than when it declared that " In the I.M.T. trial the tribunal declined 
to take jurisdiction of crimes against humanity occurring before I t 
September, 1939 ". This latter phrase doe not seem_ to . represent 
the complete picture as may be gathered from an exa~mat1on ?~ the 
relevant passage from the Judgment of the Interna~1?nal M_ilttary 
Tribunal quoted above.(6) Indeed the International M1l1tary Tnbunal 

(') Vol. Vl pp. 40-41 and 83. The attitude to this point of ~e Tribunal which conduc)ed 
the Justice Trial is further set out in Vol.' IX, p. 46. The :rnbunal left open the questJon 
whether it would have considered evidence of offences committed before 1939 had they been 
charged in Counts 2, 3 and 4. . . h 

(1) Similarly in the Justice Trial the crimes against hurnanuy charged m Coun~ ,T ree 
were said to have been committed "between September 1939 and April , 1945 ; See 
Vol. VI, p. 4. 

( 1) See Vol. IX, p. 4. 
(') See Vol. IX, p. 25. 
(•) See Vol. IX, p. 26. (Italics inserted). . . . . 
( 1) See p. 136 note 5. It has been pointed out that the lmemauonal Mili~ Tnb~nal 

" recognised some crimes committed ~rior _to 1st ~tembc~. 1939 as cnmcs a~IDSt 
humanity in cases where their connection with the _cnme a~mst pea~ was estab~. 
Although in theory it remains ~lev~_t w~ether a crone ~gaIDSt hum~ty was comnutt~ 
before or during the war, in pracuce 11 1s difficul) to es_ta~IISh a _CO!]~~on between ~hat 1 
alleged to be a crime against humanity and a cnme within the Jun~1Ct1~~ of the Tnbunal, 
if the act was committed before the war . ... " (Egon Schwelb, m Brmsh Yem: Book of 
international Law, 1946, pp. 204--205). (Italics inserted). For a further elaboration of the 
learned writer's views on this point, see Vol. IX, p. 47- 8. 
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could hardly have decided that no crime against humanity could possibly 
have been committed before the war, because Article 6 (c) of the Charter 
include the word " before or during the war " which govern at least 
the fir t part of that provi ion.(1) 

The Tribunal which conducted the High Command Trial may be 
thought to have agreed with the attitude taken to this point by the 
Tribunal acting in the Flick Trial ; the former pointed out that : "All 
the act relied upon a constituting crimes against humanity in this 
ca e occurred during and in connection with the war ".(2) 

(viii) The crime of genocide, which received recognition by the 
Tribunal which conducted the Justice Tria/,(3) bears similarity to certain 
types of cri~es again t humanity but also certain dissimilarities ; these 
have been discussed in previous volumes of this series, and the outcome 
~em to be that, while the two concepts may overlap, genocide is 

di_fferent from crimes against humanity in that, to prove it, no connection 
wit~ war need be shown (4) and, on the other hand, genocide is aimed 
~gam t group , wherea crimes against humanity do not necessarily 
involve offences against or persecutions of groups. The inference 
may be justified that deeds are crimes against humanity within the 
meaning of Law No. 10 if the political, racial or religious background 
of t~e wronged person is the main reason for the wrong done to him, 
and 1f the wrong done to him as an individual is done as part of a policy 
or trend directed again t persons of his political, racial or religious 
background ; but that it is not necessary that the wronged person 
belong to an organised or well-defined group.(5) 

D. CRIMES AGAINST PEACE 
Apart from the Judgment delivered in the two trials held before the 

lntem~t!onal Military Tribunals at Nuremberg and Tokyo, the judicial 
auth nt1e concerning crime against peace are the Judgments in the l.G. 
Farben,(6) Krupp,(7) High Command,(8) Greiser(") and Takashi Sakai(:0) Trials , 
together with the trial of Weizsaeker and others before a United States 
Military Tribunal, 1st ovember 1947-15th April 1949 in which the 
Judgment was delivered too lat; to enable a rep;rt on ' that trial to be 
in luded in this eries.(11) 

(1) See p. 136, note 3. 
(') _For certain relevant Chinese provisions relating to what may possibly be regarded 

a cnme against humanity, ee Vol. XIV, p. 156. • 
($) See p. 122. 
( 4) See Vol. XIII, p . 41. 
(•) See Vol. Vl , p. 83, note 3. 
( 1) See Vol. X, pp. 30-40. 
(' ) See Vol. X, pp. 102- 130. 
( 8) See Vol. Xll, pp. 65-7 1. 
( 8) See Vol. Xlll, pp. 108-10. 
( 10) See Vol. XIV, pp. 1- 7. 
( 11) _Occasionally the judgment delivered in a trial in which aggressive war is not charged 

co~tams ~ refe~nce to the waging of such a war, but it is not always clear whether the 
Tnbunal 1s seeking to show that there is a legal conclusion to be drawn from the fact 
that the war referred to was aggressive in nature. This is true or the judgment in the 
Justic~ _Trial. " r~r the accomplishment or the ends or aggressive war, the elimination 
or_political opposition and the extermination or Jews in all or Europe," says the judgment, 
" it was deemed necessary to harness the Ministry or Justice and the entire court system 
f<?r !-he enforceme~t of the penal laws in accordance with National Socialist ideology." 
Sumlar reference m the judgment to aggressive war are contained in passages quoted in 
Vol. Vl , pp. 62 and 73. 
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The enactments relevant to the trials mentioned have already been quoted 
or mentioned in these pages : Article II I (a) of Law No. 10,(1) and the 
relevant provisions of Polish(2) and Chinese(3) Law. It should be added 
that, while no trials before Danish or Greek Courts or before United 
States Military Commissions in the Pacific Theatre of Operations in wrucb 
crimes against peace have been alleged have been reported to the United 
Nations War Crimes Commission, such courts are in fact empowered to try 
such crimes.(4) 

The following paragraphs numbered (i)-{ix) attempt to analyse the law 
relating to crimes against peace (including in the meaning of that term 
" planning, preparation, initiation or waging a war of aggression " and 
'' participating in a common plan or conspiracy for the accomplishment of 
any of the foregoing", to use the language of Article II I (a) of Law No. 10) 
as that law has been developed in the trials by United States Military Tribunals 
in Nuremberg which were bound by Law No. 10. The Polish and Chinese 
decisions are next referred to, and finally some remarks regarding the legal 
effects of the fact that a crime against peace has been committed are set out. 

(i) Deeming it necessary " to give a brief consideration to the nature and 
characteristics of war", the Tribunal wruch conducted the High Command 
Trial said : 

" We need not attempt a definition that is all inclusive and all ex­
clusive. It is sufficient to say that war is the exerting of violence by 
one state or politically organised body against another. In other word , 
it is the implementation of a political policy by means of violence. 
Wars are contests by force between political units but the policy that 
brings about their initiation is made and the actual waging of them is 
done by individuals. What we have said thus far is equally as applicable 
to a just as to an unjust war, to the initiation of an aggressive and, 
therefore, criminal war as to the waging of defensive and, therefore, 
legitimate war against criminal aggression. The point we stress is that 
war activity is the implementation of a predetermined national policy. 

" Likewise, an invasion of one state by another is the implementation 
of the national policy of the invading state by force even though the 
invaded state, due to fear or a sense of the futility of resistance in the 
face of superior force, adopts a policy of non-resistance and thus 
prevents the occurrence of any actual combat ... . 

" The initiation of war or an invasion is a unilateral operation. When 
war is formally declared or the first shot is fired the initiation of the 
war bas ended and from then on there is a waging of war between the 
two adversaries. " (5) 

(ii) Not all wars are illegal ; nor is rearmament per se illegal : 
" Furthermore, we must not confuse idealistic objectives with realities. 

The world has not arrived at a state of civilisation such that it can 
dispense with fleets, armies, and air forces, nor has it arrived at a point 
where it can safely outlaw war under any and all circumstances and 

(1) See p. 42. 
( 2) See p. 35 ; and Vol. VU, pp. 90-91. 
(•)Seep. 36; and Vol. XIV, p. 153. 
(') See pp. 33 and 36 of the present Volume and Vol. LII, p. 106. 
(') Vol. XTI, pp. 66 and 67. 
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ituation . Ina much a all war cannot be considered outlawed then 
armed force are lawful in trumentalities of state, which have inter­
nationally legitimate function . An unlawful war of aggression connotes 

f nece ity a lawful war of defence against aggression. There is no 
general criterion under International Common Law for determining the 
e tent to which a nat ion may arm and prepare for war. As long as 
there i no aggre ive intent, there is no evil inherent in a nation making 
it elf militarily trong. n example is Switzerland which for her 
geographical extent, her population and resources is proportionally 
tronger militarily than many nations of the world. She uses her 

military trength to implement a national policy that seeks peace and 
to maintain her border against aggression. "(1) 

a remarked in the / .G. Farben and Krupp Trials: 
" The I.M.T. tated that ' Rearmament of itself is not criminal under 

the Charter. ' "(2) 

(iii) The characteristic of illegal warfare are left rather undefined : 
" Whether a war be lawful or aggressive and therefore unlawful 

under International Law, is and can be determined only from a con­
ideration of the factor that entered into its initiation. In the intent 

and purpose for which it is planned, prepared, initiated and waged is to 
be found its lawfulne or unlawfulness .... 

" By the Kellog-Briand Pact the sixth-three signatory nations in­
cluding Germany renounced war as an instrument of National Policy . 
lf thi , a we believe it i , i evidence of a sufficient crystallisation of 
world opinion to authori e a judicial finding that there exist Crimes 
again t Peace under International Common Law, we cannot find that 
law to extend further than uch evidence indicates. The nations that 
entered into the Kellog-Briand Pact considered it imperative that 
exi ting international relationships should not be changed by force . 
In the preamble they state that they are : 

' . . . persuaded that the time has come when ... all changes in their 
relationships with one another should be sought only by pacific 
mean.' 
· Thi is a declaration that from that time forward each of the 

ignatory nations should be deemed to possess and to have the right to 
exerci e all the privileges and powers of a sovereign nation within the 
limitations of International Law, free from all interference by force on 
the part of any other nation. As a corollary to this, the changing or 
attempting to change the international relationships by force of arms is 
an act of aggre sion and if the aggression results in war, the war is an 
aggre ive war. It is therefore, aggressive war that is renounced by 
the pact. It is aggressive war that is criminal under International Law. 

" The crime denounced by the law is the use of war as an instrument 
of national policy. "(3) 

1) Vol. Xll, p. 68. 
(') Vol. X, pp. 36, 106 and 122. The Tribunals were careful to make clear, furthermore, 

that they were not called upon or empowered to make new law on the question of crimes 
against peace ; see Vol. X, pp. 31 and 121 and Vol. XII, p. 67. 

( 1) Vol. XII, pp. 67 and 70. 
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Elsewhere the Tribunal acting in the High Command Trial quoted the 
section of the Judgment of the Nuremberg International Military Tribunal 
which is headed "Violations of International Treaties " .(1) Here the latter 
court, having pointed out that " The Charter defines as a crime the planning 
or waging of war that is a war of aggression or a war in violation of inter­
national treaties, "(2} refers to violations by Germany of the most important 
of these treaties that were in fact broken by that State.(3) 

Comparatively little judicial attention has, however, been paid to that 
part of Article II I (a) of Law No. 10 which, like Article 6 (a} of the Charter 
of the _ Nuremberg International Military Tribunal, declares criminal, 
" plannmg, preparation, initiation or waging of . .. a war in violation of 
international treaties, agreements or assurances. "(4) although the Supreme 
National Tribunal of Poland may be taken to have regarded conspiracy to 
commit breaches of Article 104 of the Treaty of Versailles and of the Polish 
Danzig Agreement of 9th November, 1920, and other agreements, and 
breach of the non-aggression pact signed in Berlin on 26th January, 1934, 
between Poland and Germany, as constituting part of ex-Gauleiter Greiser's 
guilt under the charge of crimes against peace(&). 

The Judgment of the Tokyo International Military Tribunal recognise 
five separate crimes as crimes against peace : · 

" Under the heading of ' Crimes against Peace ' the Charter names 
five _separate crimes. These are planning, preparation, initiation and 
waging aggressive war or a war in violation of international law treaties 
agreements, or assurances ; to these four is added the further' crime of 
participation in a common plan or conspiracy for the accomplishment 
of any of the foregoing. The indictment was based upon the Charter 
and all the above crimes were charged in addition to further charge 
founded upon other provisions of the Charter. " 

The Tribunal added, however : 

" A conspiracy to wage aggressive or unlawful war arise when two 
or mo~e persons enter into an agreement to commit that crime. There­
after, m furtherance of the co~s?iracy, fo~ows planning and preparing 
for su~h war. Those who participate at this stage may be either original 
consp!rators or later adherents. lf the latter adopt the purpose of the 
co~sp1racy and plan and prepare for its fulfilment they become con­
sp1rat?rs. _ For this reason, as all the accused are charged with the 
consp1r~c1es, we do n_ot consider it necessary in respect of those we may 
find g1:11Ity of consprracy to enter convictions also for planning and 
prepanng. In other words? al~hough we do not question the validity 
of the charges we do n?t thmk 1t n~cessary in respect of any defendants 
who may be ~01:1nd guilty of conspiracy to take into consideration nor 
to enter conv1cbons upon counts 6 to 17 inclusive. 

(') See British Command Paper Cmd. 6964 pp 36-38 
( 1) Italics inserted. ' ' . . 
(') Vol. Xll, p. 62. 

t (l See P- 42. The Nuremberg International Military Tribunal found it unnecessary 
o ~ss. at a_ny len~h whet~er the aggressive wars found to have been roved w 

wpars m VJOlation of mtemat1onal treaties agreements or assurances crfntish Coe.re alsod 
aper, Cmd. 6469, p. 36). ' · mman 
(') See Vol. XIII, pp. 70-71, 74-77 and 108-110. 



142 TYPES OF OFFENCES 

•' A similar position arises in connection with the counts of initiating 
and waging aggressive war. Although initiating aggressive war in some 
circumstances may have another meaning, in the Indictment before us 
it is given the meaning of commencing the hostilities. In this sense it 
involves the actual waging of the aggressive war. After such a war 
has been initiated or has been commenced by some offenders others may 
participate in such circumstances as to become guilty of waging the war. 
This consideration, however, affords no reason for registering con­
victions on the counts of initiating as well as of waging aggressive war. 
We propose, therefore, to abstain from consideration of Counts 18 to 
26 inclusive. "(1) 

Finally it should be added that in the Chinese trial mentioned on page 138, 
the Tribunal , in finding the accused guilty of a crime against peace, stressed 
that he had taken part in a war in violation of certain specified international 
agreements.(2) 

(iv) The essentials of criminality in this sphere are knowledge and parti­
cipation. After reviewing the findings of the International Military Tribunal 
as to Kaltenbrunner, Frank, Frick, Streicher, Funk, Schacht, Doenitz, 
von Schirach, Sauckel, von Papen, Speer, Fritzsche and Bormann, the 
Tribunal which conducted the /.G. Farben Trial said : 

" From the foregoing it appears that the 1.M.T. approached a finding 
of guilty of any defendant under the charges of participation in a 
common plan or conspiracy or planning and waging aggressive war with 
great caution. It made findings of guilty under Counts I and II only 
where the evidence of both knowledge and active participation was 
conclusive. o defendant was convicted under the charge of participating 
in the common plan or conspiracy unless he was, as was the defendant 
Hess, in such close relationship with Hitler that he must have been 
informed of Hitler's aggressive plans and took action to carry them 
out or attended at least one of the four secret meetings at which Hitler 
disclosed his plan for aggressive war. The I.M.T. Judgment lists 
these meetings as having taken place on 5th November, 1937, 23rd May, 
1939, 22nd Augu t, 1939, and 23rd November, 1939."(8) 

The nece ity for knowledge and participation was repeated elsewhere,(4) 

but it i added in the Krupp Trial Judgment that : 
" In finding He s guilty on the aggressive war Count and on the 

con piracy Count, the International Military Tribunal clearly indicated 
that in it opinion a defendant could be found guilty even if he had 
not attended one of the four meetings referred to above. Likewise, 
w.., do not hold that a defendant cannot be found guilty unless he 
attended one of the meeting . "(5) 

(') Official transcript of the Judgment , pp. 32- 33. 
(') See Vol. XIV, pp. 6- 7. 
(') See Vol. X, pp. 31-34. The finding as to Speer was given particular attention, the 

importance of the precedent seeming to be that : " He was the official head of the whole 
industrial programme for the production of a rmaments. It would be unprecedented to 
hold that the activities of private citizens in the production of armament constituted 
waging of war when those of the official supervising those activities did not constitute 
that offence." (See Vol. X, p. 106-107 and 125- 127). 

(•) See Vol. X, pp. 35, 36, 106, 123, 125 and 128-129. 
(•) Vol. X, p. 106 ; and see pp. 122- 123 of that Volume. 
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The requisite knowledge must -be of plans for pecific invasions or war­
of aggression : 

" The International Military Tribunal required proof that each 
?efen~ant had actual knowledge of the plan for at least one of the 
mvas1ons or wars of aggression, in order to find him guilty. •·(1) 

Judge Anderson emphasised that : 
. "The re9uisite knowledge, I think, can be shown either by dire t or 

c1rcu~stant1al evidence but in any case it must be knowledge of fact 
and c1~cumstance which would enable the particular individual to 
determme not only that there was a concrete plan to initiate and wage 
war, but tha~ t~e contemplated conflict would be a war of aggression 
and h~nce cnmmal. Such knowledge being shown, it mu t be furthe r 
~stabhshed. th~t the accused participated in the plan with the fe loniou 
~nt~n~ to aid_ Ill the accomplishment of the criminal objective. In the 
1~d1~1du~l crime of aggressive war or conspiracy to that end a contra­
d1st1~~~1shed to the international delinquency of a tate in re orting t 
host1htie , the indi idual intention is of major importance. "e) -

Judge Wilkin also ~t ressed that the requi ite knowledge mu t include 
knowledge that the envisaged warfare would be criminal in character : 

" To establish the re_q_uisite criminal intent, it eems nece ary to show 
~nowledge that the m1btary power would be used in a manner , hich. 
m the words of the Kellogg Pact , includes war as an ' in tru ment of 
policy '. " (3) 

. The judgment delivered in the High Command Trial ruled that, in certain 
c1rc~n:ista~ces, inaction could make an accused liable, a well · · • a ti\"e 
part1c1 pat1on •· : 

_" We a re ?f the opinion ihat as in ordinary criminal ca e , in the 
cn me denominated aggres ive wa r, the ame element mu tall be present 
to constit~te crin~in_ality. There first mu t be actual knowledge that 
an aggre s1ve , ar 1s mtended and that if launched it will be an aggre ive 

•ar. . But m~re kn?wledge i not sufficient to make parti ipation even 
by ~'.gh-ranking milita ry officer in the war criminal. lt require in 
add1t1on. that t~e- pos e or of such knowledge. after he acq uire it 
~ha~ ?~ 1~ a p s1~1on to _hape or influence the pol icy that bring about 
11 m1t1at1on or 1t continuance after initiation. either by furthering. 
or by hindering or preventing it. If he then doe the fo rmer 1;~ 
becomes criminally respon ible ; if he does the latter to the exte;t of 
his ability, then hi action how the lack of criminal intent with re pe t 
to such policy. . 
. " I_f a defendant did not know that the plann ing and prepa ration f r 
invasion~ and wars in ""'.hich he was involved were concrete plan and 
preparations for aggressive wars and for war otherwise in iolation f 
international law and treaties, then he cannot be gui lty of an ffence. 
ff however, after the policy to initiate and wage aggre ive war wa 
formulated, a defendant came into pos ession of knowledge 1l1at the 

(') Vol. X , p. 106. 
(' ) Vol. X, p. 123. 
( 3) See Vol. X, pp. 128- 129. 

( '17~) L 
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in asions and war to be waged were aggressive and unlawful then 
he will be criminally responsible if he, being on the policy level couid have 
influenced such policy and failed to do so. "(1) ' 

_(. ) It was tre ed that no rule of law excluded either business men or 
rn~ ht~ry . men from liabil ity for crimes against peace if the essentials of 

nmmalJty are present : 

. " We do not hold that industrialists as such, could not under any 
cucum tances be found guilty upon such charges. "(2) 

" The pro ecution doe contend, and we think the contention sound 
that the defe_nd_ant _are not relieved of responsibility for action which 
would be cr~nal_ ~n one who held no military position, simply by 
rea on of thei r military positions. This is the clear holding of the 
Judgment of the I.M.T., and is so provided in Control Council Law 

o. 10, Article II, Sec. 4a ."(3) 

Military me~ appear_e? among those fou nd guilty of crimes against peace 
by the InternatJonal Military Tribunal for the Far East. 

Further, o~ the accused Oshima who was found guilty of conspiracy to 
wage aggre 1ve war, that Tribunal said : 

" 0 hima was one of the principal conspirators and consistently 
upported and promoted the aims of the main conspiracy. 

' He took no part in the direction of the war in China or the Pacific 
War and at 1;10 time held any post involving duties or responsibility in 
re pect of prisoner . · 

' Oshima 's_ special defence is that in connection with his activities in 
German~ he 1s J?rotecte? by _d(plomatic immunity and is exempt from 
pros c_ut1?~ - D1plomat1c pnv1lege does not import immunity from 
legal ~ability, but only exemplion from trial by the Courts of the State 
to which an. Amba sa~or i ac~redi_ted. In any event, this immunity 
h~s no rela~1on_ t~ ~ n~e against mtemational law charged before a 
tribunal havmgJunsd1ct1on. The tribunal rejects this special defence. ' (4) 

(vi) Of the types of person who could be held guilty of crime again ~ 
peace, the 1.G. Farben Judgment said : 

. " The Lon?on Agreement is entitled an agreement ' for the p rosecu­
t10n a~d puru_sh~ent of the major war criminals of the European Axi . · 
There 1s nothing m that agreement or in the attached Charter to ind icate 
that the words ' w~ging a war of aggression ', as used in Article ll (a) 
of the latter, were m_tended to apply to any and aU persons who aided, 
upp?rted, or contnbuted to the carrying on of an aggres ive war : 

and it may be added that the persons indicted and tried before the 
l .~.T. D?a_y_ fairly be clas if:ied as 'major war criminals ' in so fa r as 
their activities were concerned. Con istent with the express purpose 
of the London Agreement to reach the ' major war criminal ' the 
Jud~ent of the l.M.T. declared that ' mass punishments should be 
avoided.' 

~) Vol. XU, pp. 68-69. (Ita lics inserted). 
) See Vol. X, p. 105. 

( 3) Vol. XIJ p. 66. 
(•) Official transcript of tbe judgment, p. 11 89. 
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' To depart. from the concept that only major war criminals-that 
is, those persons in the political, military, and industrial fields, for 
example, who were responsible for the formulation and execution of 
policies-may be held liable for waging wars of aggression would lead 
far afield. Under such circumstances there could be no practical 
limitation on criminal responsibility that would not include, on principle, 
the private soldier on the battlefield, the farmer who increased his 
production of foodstuffs to sustain the armed forces, or the housewife 
who conserved fats for the making of munitions. Under such a con­
struction the entire manpower of Germany could, at the uncontrolled 
discretion of the indicting authorities, be held to answer for waging 
wars of aggression. That would, indeed, result in the possibility of 
mass punishments .... 

" The defendants now before us were neither high public officials in 
the civil government nor high military officers. Their participation 
was that of followers and not leaders. If we lower the standard of 
participation to include them, it is difficult to find a logical place to 
draw the line between the guilty and the innocent among the great mass 
of German people. It is, of course, unthinkable that the majority of 
Germans should be condemned as guilty of committing crime against 
peace. This would amount to a determination of collective guilt to 
which the corollary of mass punishment is the logical result, for which 
there is no precedent in international law and no justification in human 
relations. We cannot say that a private citizen shall be placed in the 
position of being compelled to determine in· the heat of war whether 
his government is right or rong, or, if it starts r ight, when it turns 
wrong. We would not require the citizen, at the risk of becoming a 
criminal under the rules of international justice, to decide that his 
country has become an aggressor and that he must lay ide hi 
patriotism, the loyalty to his homeland, and the defence of his o, n 
fireside at the risk of being adjudged gu.ilty of crimes again t peace on 
the one hand, or of becoming a traitor to his country on the other, if he 
makes an erroneous decision based upon facts of which he had but 
vague knowledge. To require this of him would be to as ign to him a 
task of decision which the leading statemen of the world and t e learned 
men of international law have been unable to perform in their ear h 
for a precise definition Qf aggression. "(1) 

The Krupp Trial Judgment tated : 
"Whatever may be the view of experts in the field of criminology 

in the eyes of law-makers and laymen the object of puni hment i to 
deter others from crime. In this particular instance, I apprehend the 
object sought to be accomplished by making aggre sivc war a crime 
was to deter those capable of initiating that type of war from doing 
The language used in the Pact is to the effect that the ignatorie 
renounced war as a matter of national policy. Considered in the light 
of the complexity of the whole problem, the usage and cu tom which 
led to the Treaty and the object sought to be accompli bed, it seem 
to me to be a reasonable view t!lat the language u ed nece sarily implie~ 
that only tho,e responsible for a policy leading t initiation and waging 

(') See Vol. X, pp. 37- 39. (Italics inserted). 

(88378) L2 
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of aggre ive war and tho e privy to such a policy together with those who, 
with a criminal intent actively conduct the hostilities or collaborate therein. 
a re criminally Liable in the event of war in violation of the Pact ; for. 
if the threat of puni hment deters these, there will be no war and the 
object of the law will have been accomplished. Upon the other hand, 
if the threat to the policy-makers, leaders and their collaborators prove 
of no avail, i it rea onable to conclude that the law contemplates that 
the threat of po t-war puni hment by a court exercising criminal jurisdic­
tion held out to the ma of the people will prove effective? To answer 
thi in the affirmative, it eems to me, would be to ignore everyday 
experience and indulge in purely theoretical rather than practical thought. 

" Moreover, to extend criminal liability beyond the leaders and policy­
maker and their pri ies to private citizens called upon to aid the war 
effort nece sariJy em bodies t he concept of mass punishment . .. "(1) 

The Tribunal which conducted the High Command Trial found that no 
accu ed could be held guilty of cri mes against peace unless be was in a 
po ition to influence state pol icy ; no other type of " major war criminal " 
ould apparently fa ll wi thin the Tribunal's ruling : 

' As we have pointed out, war whether it be lawful or unlawful is the 
implementation of a national policy. If the policy under which it is 
initiated i criminal in its intent and purpose it is so because the in­
dividuals at the policy-making level had a criminal intent and purpo e 
in determining the policy. Jf war i the means by which the crimina l 
objective i to be attai ned then the waging of the war is but an imple­
mentation of the policy, and the criminality which attaches to the waging 
of an aggre sive war hould be confined to those who participate in it 
at the policy level. 

"Thi do... not mean that the Tribunal ubscribes to the contention 
made in th i tri al tha t ince Hitler was the Dictator of the Third Reich 
and tha t he wa upreme in both the civil and military fields he alon 
mu t bear criminal re pon ibility for politica l and military policies. 

o matter how a bsolute hi a uthority Hitler alone could not formulate 
a policy of aggressive wa r and alone implement that policy by preparing, 
planning, and wagi ng uch a war. Somewhere between the Dictator 
and Supreme Commander of the Military Forces of the nation and 
the common soldier is the boundary between the criminal and the 
excu able participation in the waging of an aggressive war by an 
individual engaged in it. Control Council Law No. 10 4ioes not definitely 
draw uch a line. It point out in Sec. 2 of Article JI certain fac t 
ituation and esta blished relations that are or may be sufficient to 

constitute guilt and sets forth certain categories of activity that do not 
e tabli h immunity from criminality. Since there has been no other 
prosecution under Control Council Law No. 10 with defendants in the 
ame category a tho e in this ca e, no such definite line has been 

j udicially drawn. Thi Tribunal i not required to fix a general rule but 
only to determine the guilt o r innocence of the present defendants .. . 

" If and a long as a member of the a rmed forces does not participate 
in the prepa ra tion, planning, initiating or waging of aggressive war on 

(') See Vol. X, pp. 127- 128. ( Italic, apart from the second set thereof, are inserted.) 
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a policy level, bi war activities do not fall under the definitio_n of Crime 
against Peace. It is not a person 's rank or status, but h1 ~wer to 
shape or influence the policy of bis State, which is ~e releva~t issue for 
determining his criminality under the charge of Cnm_e agamst Peace. 

" International Law condemns those who, due to their actual power t_o 
shape and influence the policy of their nation , prepare for or lead their 
country into or in an aggressive war. But we do not find that,_ a~ the 
present stage of development, Intematio~al Law ~eclares a . cnmmal 
those below that level who, in the execution of this war policy, act a 
the instruments of the policy-makers ... . 

" Those who commit the crime are those who participate at the 
policy-making level in planning, preparing, ~r in initi~ting war_. After 
war is initiated, and i being waged , the policy que lion then involved 
becomes one of extending, continuing or discontinuing the _, ar. 1:"he 
crime at thi stage likewise must be committed at the pohcy-makmg 
level. 

·• The making of a national p licy is_ es~ntially_ political, though it 
may require, and of necessity does requtre, if_ ':"ar I to be one element 
of that policy, a consideration of matters m1l1ta ry as well a matter 
political. ... 

" The acts of Commanders and Staff Officer below the policy le~el 
in planning campaign , preparing means for carryi~g them ou_t, °:'ovmg 
against a country on orders and fighting a ':"ar a~t:r. It _ha been m t~tuted, 
do not constitute the planning, preparauon, 1rut1auon and wagmg of 
war or the initiation of invasion that International La, denounce a 
criminal. " (1) 

The International Military Tribunal for the Far East may ~ t~ought to 
baye followed the same line of thought. Two passages from 1t Judgment 
should be quoted in this connection : 

"[Muto, Akira] was a soldier and prior to holdi~g. the important 
post of Chief of the Military Affairs Bureau_ of the _Mims~ry of War he 
held no appointment which involved the makmg of lug/, pol,cy.. Further 
there is no evidence that in this earlier period be, a lone or w11h other 
tried to affect the making of high policy. 

" When. be became Chief of the Military Affair Bure~ u ~: joined the 
conspiracy. Concurrently with this post he hel~ a m~lt1pl~c1ty of o~her 
posts from September, 1939 to April , 1?42. Dunng th, penod pla_nnmg, 
preparing and waging wars of aggression on the pa~ o~ the ~on ptrator 
was at its height. He played the part of a prmc,pal m all these 
activities." . 

[Of Sato, Kenryo :] " It was thus not until 1941 that S~to attame~ a ­
position which by itself enabled him to i_nfluence the makmg o_f pohcy, 
and no evidence has been adduced that pnor to that date h~ had md_uJ~ 
in plotting to influence the making of policy. The cru~1al q~e t10n 1s 
whether by that date he had become aware that Japan s design . were 
criminal, for thereafter he furthered the development and execut1 n of 
these designs so far as be was able. " (2) 

(1) Vol. XU, pp. 67, 69 and 70. 1. · d 
(' ) Official transcript of the Judgment , pp. 1185 and 1190-1. (ha 1cs mserte . 
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(, ii) The ci.fic crime of conspiracy to plan, prepare, initiate or wage a 
" ~ f aggres ion ha been di cussed a bove as part of the crime against 
p-.>ace. In particular, it hou ld be noted that the dicta concerning knowledge 
and articipation refer to con piracy as well as the offence of planning, 
preparing, initiating and waging aggressive war. The Tribunal in the 
I.G. Farben Trial rep ated that : " In order to be participants in a common 
plan r con piracy it i elementary that the accused must know of the plan 

r con piracy.' The Tribunal also stated : 

' It i appropriate here to quote from the I.M.T. Judgment : 

' The Prosecu tion ays in effect, that any significant participation 
in the affairs of the azi Party or Government is evidence of a partici­
pation in a con piracy that is in itself criminal. Conspiracy is not 
defined in the Charter. But in the opinion of the Tribunal the 
con piracy mu t be clearly outl in ed in its criminal purpose. It must 
not be too far removed from the time of decision and of action. 
The planning, to be criminal, must not rest merely on the declarations 
of a pa1ty programme, uch as are found in the 25 points of the Nazi 
Party, announced in 1920, or the political affirmations expressed in 
Mein Kampf in later year . The Tribunal must examine whether a 
concrete plan to wage war exi ted , and determine the participants in 
that concrete plan.' (Vol. I, p. 225, I.M.T. Judgment.) "(1) 

fter quoting the ame passage from the Judgment of the International 
1ilitary Tribunal, the Tribunal acting in the Krupp Trial pointed out that : 

·' pplying this rule, the I.M.T. held proof of actual knowledge of the con­
crete plan of the azi government to wage aggressive war to be essential 
to a conviction under the conspiracy Count . ... Whether it be called the 
' azi con piracy', the ' Krupp con piracy', or by some other name, to 
be a crime under Control Counci l. Law No. 10 or the London Charter, a 
conspiracy must meet at least three requirements : (1) There must be a 
concrete plan participated in by two or more persons ; (2) the plan must 
not only have a criminal purpose but that purpose must be clearly outlined ; 
and (3) the plan must not be too far removed from the time of decision and 

f action. "(2) 

A relevant paragraph from the Judgment of the Tokyo International 
Military Tribunal dealing~ ith conspiracy to wage wars of aggression runs 
a follows : 

" The conspiracy existed for and its execution occupied a period of 
many years. Not a ll of the conspirators were parties to it at the 
beginning, and some of those who were parties to it had ceased to be 
active in it execution before the end. All of those who at any time 
were partje to the criminal conspiracy or who at any time with guilty 
knowledge played a part in its execution are guilty of the charge con­
tained in Count I. "(3) 

(viii) In view of the language of Law No. 10, Article II I (a)-" planning, 
preparation, initiation or waging", the question presents itself whether the 
mere planning of a war of aggression would itself be criminal. It seems(•) 

(' ) Vol. X, p. 40, and also 31. 
(') Vol. X, pp. l 10 and 113. 
(') Official Transcript, pp. l 142- 3. 
( 1) See Vol. X, pp . 119, 121 and 125. 
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that such an act would not be criminal unless it amounted to the crime of 
conspiracy discussed above, and that this would necessitate proof of acti~n, 
in common with others, which involved conspiring to initiate or wage specific 
wars of aggression. It was on this ground, among others, that the Prose­
cution's theory of a separate " Krupp conspiracy " was dismissed.(1) 

(ix) On the facts before them, the Military Tribunals held all accused 
charged of crimes against peace to be not guilty of such offences, on the 
grounds either of lack of knowledge or lack of ability to influence policy.(! 

(x) In the Trial of Takashi Sakai by a Chinese War Crimes Mili~ry 
Tribunal at Nanking, the accused was found guilty of, inter alia, a crime 
against peace in that he participated in a war of aggression,(3) ~nd . Art_ur 
Greiser was also found guilty of, inter a/ia, crimes against peace, m h.1s trial 
before the Supreme National Tribunal of Poland.(4) Neither the Chine e 
nor the Polish Courts, however, examined in their judgments the que tion of 
how closely an accused must be shown to have been to the planning and 
waging of aggressive war before he can be held responsible fo r crimes aga(nst 
peace. The Supreme National Tribunal made it clear, however that G_re1ser 
had acted as an instrument of Hitler and not as one who had any part m the 
laying down of policy, and its judgment indicates why he wa cho en to be 
such an instrument of Hitler 's will .(5) 

(xi) Some other important aspects of crimes again t peace have ?Ceo 
noted in these volumes. Each shows whether the fact that uch crunes 
have been committed alters a certain legal situation : 

(a) In the Milch Trial the Tribunal e,q~ressed cert
6
ain conclusiot~s 

regarding what amounted to a plea of supenor orde:s.( ) It _see~ fair 
to summarize the decision of the Tribunal by saying that 1t reJected 
the plea on the grounds that the superior ?rders relied upon r~l~t d to 
the waging of a war of aggression and mvolved the comm1s ion of 
" ruthless acts of persecution and terro rism ", an~ that the ~efend~nt 
must have kno1rn that the orders were in these ways 1llegal. Thi findmg 
is interesting in that it represents the only instance reported in these 
volumes in which the illegal nature of aggressive war ha been re_late? 
to the principle that the plea of superior orders can only be effective if 
the orders were legal or if the accused was not aware, and could not 
reasonably be expected to be aware, of their illegal ity.(7) 

(b) On the other band, it was l~i~ do_wn in the Hostages Trial that 
" International Law makes no d1stmct1on between a lawful and an 
unlawful occupant in dealing with the respective dutie of occupant ~ad 
population in occupied territory. There is ~o recipr c~l connect1on 
between the manner of the military occupation of territory and the 
rights and duties of the occupant and population to each o~her ~fter the 
relationship has in fact been established. Wh~ther the 1~vas10~ was 
lawful or criminal is not an important factor m the consideration of 

(1) See Vol X, pp 107-109 and 110-120. 
(") See Vol: X, pp: 34--35, 36--37, 38-39, 40, 123-124, 127 and 129 and Vol. XH, p. 70. 
( 1) See Vol. XIV, pp. 4--7. 
(') See Vol. XIII, pp. 104--S and 108--9. 
(') See Vol. XIII, pp. 104--S. 
(1) See Vol. VII, pp. 40-2. 
(') See pp. 157-158. 
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th i' . ubjec~. " (1
) The upreme National Tribunal of Poland • 

Greiser" Tr~a/. decl~red . that the occupation of Poland by th~ 1i e~~~ 
a a cnmmal Jn\'a ion ' and was not therefore an . . 

the true ense of the word . The Tribunai did not howe occupation in 

upon the legal con equence of this finding.(2) ' ver, elaborate 

. (c) The Tribunal acting in the Hioh Command Trial rejected a p , 
t~ n argument th~t ?n accu ed could never plead military nece;~;;c~; 
t e cour e of a cnmmal war.(3) 

C (d) ~n th~ Trial of Willy Z uehlke, the Netherlands Special Court of 
alf a~10n d1 se_nted from the opinion of the Court of first instance that 

af ~-COlllillJtted. b~ the Germans against the Netherlands civi lian ~ir~: J: were cnmmal ~c.ause of the war of aggression launched 
g ~y Ger~any ag~mst Holland. It was agreed that the said 

;~~r ;eath a~ mter~at1onal cnme and added that on account of this fact 
i " ~r ands . would have been authoriz.ed to answer " the aggre -

I on fwith reprisals, even with regard to the normal operation ;f the 
aws o war on land sea and in th . " Th 

that . " ·t · • ' · e air. e Court stated, however 
. · ~ is gomg too far to regard as war crimes all acts committed 

af:mst t e etherland or Netherlanders by the German forces and 
of tr orga~s during the war, solely on the grounds of the illegal nature 
o e war aunched by the then German Reich. "(4) 

. E. MEMBERSHIP OF CRIMINAL ORGANIZATIONS 
( 1) The question of membe h. f · · 

treatment at several poin t ~ i&e~e cnmmal ~rganizations has received 

: ~!~~s:i; t~ist;sse~ elsewhere in thi~~~e:e:r)~01J!e~ :~~~J!n t~~ 
question whether e cnme o~ c~nspiracy,(6) the fact that, in respect of the 
the find1·ngs of th any orgabemzat10n must be deemed to have been criminal 

e urem rg Intern f l Mir . ' 
upon the United States Milit T "b a iona . itary !nbunal are binding 

o 7 and h I b ary n unals which function under Ordinance 
Gove~nment ~iu~ so 7 een foUowed !n trials before United States Military 
to th ,. d _t ,() and the question of the punishment to be meted out 

o e ,oun gui lty of membership.(8) · 

.. (i i) Th~ Charter of the International Military Tribunal d .d t d fi 
group ' or ' organization ,, Th . 1 no e ne a 

the Tribunal as a question ~f fact. e matter is left to the appreciation of 

(iii) The criminal acts for which a rou . . 
cr!minal ar~ apparently tho e cove re~ b: ~e o~i:n~:tli:n i~at':7 ldec6la~ed 
cnmes agam t peace war crime d . . c e , 1.e. 

' s an crimes agamst humanity. The 

(' ) See Vol. YIU, pp. 59 60 Compare Vol VJ 52 
imilar opinions on the part ·0 r the Trib · ,_p .. and Vol. XIV, pp. 127- 129, where 

other Netherlands Courts are set out. unal acting 10 the Router Trial, arid of certain 

~i ~ ~if: MJ.\~: gL2~~mpare a similar statement in Vol. XIV, p. 46_ 
<:) Vol.XIV, pp. 143-145 . 

• () See Vol. VI, pp. 65-72 and 77 · Vol VU 5 
\ o(I). X, pp. 57~1 ; and (especialJy) 'VoJ. ·xni pppp. 42~~8-24 and 86- 7, Vol. IX, pp. 28- 9 ; 

' See pp. 3 and 98- 99 ' · · 
(') Seep. 17- 18. . 
() Seep. 201 - 202. 
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International Military Tribunal would appear to have made th i clear in the 
statement in which it stated that mere membership of criminal organizations 
was not per se criminal in nature : 

" Since the declaration with respect to the organization and group 
will, as has been pointed out, fix the criminality of its member , that 
definition should exclude persons who bad no knowledge of the criminal 
purposes or acts of the organization and those who were drafted by the 
State for membership, unless they were personally impl icated in the 
commission of acts declared criminal by Article 6 of the Charier a 
members of the organization . Membership alone is not enough to 
come within the scope of these declarations. " (1) 

(iv) Various of the judgments delivered by the United States Mili tary 
Tribunals have included rulings as to whether the groups to which ,·ariou 
accused belonged were to be regarded as being part of organizations declared 
criminal by the International Military Tribunal and as to whether 
" sponsoring " membership was sufficient for criminality(2) , but as stated 
in the Introduction to the present volume, it is felt that such findings a 
to individual groups and organizations are of less importance to the develop­
ment of international law than the underlyi ng basic legal principle.(3) 

(v) The International Military Tribunal did not specify who was to bear 
the onus of proof regarding the test of personal guilt, when an alleged 
m_ember is brought to trial, but the wording used by the Tribunal in respect 
of each of the organizations it declared criminal tends to ind ic te that it 
regarded the burden as resting on the prosecution. It would appear that 
two alternative courses were open to the competent court . The fi r t 
would be to hold the view that the declaration made by the Nuremberg 
Tribunal creates a presumption of guilt against every member, and that 
consequently all the prosecution is required to do is to establish that the 
accused was a member of the organization. In this case it was to be pre urned, 
until proof to the contrary was established by the defendant, that he kne 
of the criminal purposes or acts of the organization or that, if he did not 
join the organization on a voluntary basis, he was personally implicated in 
the commission of crimes. The second course would be to hold the view 
that no presumption of individual guilt derives from the declaration of the 
Nuremberg Tribunal, and that consequently, the pro ecution is called to 
prove not only that the accused was a member of the organization declared 
criminal, but also that be knew the relevant facts or (if an in oluntary 
member) that he was personally implicated in the commission of crimes. 
It would appear that, by omitting to give an explicit answer on the i sue of 
the burden of proof, the Nuremberg Tribunal in fact delegated th i task to 
the competent courts and shunned interfering with their jurisdiction beyond 
the point mentioned in the Judgment.(4) In the event the courts have in 
many cases explicitly ruled that the burden of proof rem:iins on the prosecu­
tion.(5) At times, however, they have on fi rst ight appeared l take a 

( 1) British Command Paper, Cmd. 6964, p. 67. (Italics inserted). 
(') See Vol. YI , p . 77 and Vol. X, pp. 59-61. 
(") See pp. 3 and 98- 99. 
(') See Vol. XIU, pp. 51-2. 
( 6) See Vol. X, p. 59 and Vol. XIII, pp. 58- 60 and 62. 



152 TYPES OF OFFENCES 

different view, a when the Tribunal which conducted the Justice Trial held 
that no man with Joel' intimate contacts with the Reich Security Main Office, 
th S .. and the S.D. and the Gestapo "could possibly have retained member­
shiJ'. of ~h~ econd and th_ird mentioned organizations without knowledge of 
the,~ cnmmal character . . (1) The crimes of the Leadership Corps of the 

az, Party ruled the Tribunal a t another point in its Judgment, were of 
uch wide scope and were o inti mately connected with the activities of the 

Gauleitung that " it 1rould be impossible for a man of the defendant's 
[Oe chey ] intelligence not to have known of the commission of these crimes 
a t lea t in part if not entirely " .(2) Finally, .of Altstotter's guilt unde; 
Count Four, the Tribunal said, inter alia : " that the ll ctivities of the S.S. 
and the _cri mes ~~ch it ~ommitted as pointed out by the Judgment of the 
Internationa l Mtbtary Tnbunal above quoted are of so wide a scope that 
no per on of the defendant's intelligence, and one who had achieved the 
ran~ of Oberfiihrer in the S.S., could have been unaware of its illegal activities, 
particularly a member of the organization from 1937 until the surrender. 
Accor?i~g to his own statement, he joined the S.S. with misgivings, not only 
~n relig1ou grounds but also because of practices of the police as to protec­
t~ve cu tody in concentration camps ... He was a member of the S.S. at the 
t1me of. the pog!?ms in ovem ber, 1938, ' Crystal Week ', in which the 
International MJJ1tary Tribunal found the S.S. to have had an important 
part. Surely whether or not he took a part in such activities or approved of 
them, ~e must have known of that part which was played by an organization 
of w~ch he was an officer.'"(3) These extracts from its Judgment are 
sufficient to show that the Tribunal was willing, in suitable instances, 
to a ume k~o~ledge on the part of defendants of the criminal purposes 
of t~e orgamzat1ons referred to, though it should be added that Altstotter 
for mstance wa not fou nd gu ilty on the basis of presumed knowledge alon .(4) 

Speaking in rather a similar vein, the Tribunal which conducted the 
Flick Trial said : 

" Relying ~~on the !-M.T. findings above quoted the Prosecution 
took . the pos1t10n that 1t devolved upon Steinbrinck to show that he 
remamed a mem ber without knowledge of such criminal activities. 
As we h~ve stated i~ the beginning, the burden was all the time upon the 
Prosecution. But 111 the face of the declaration of I.M.T. that such 
~now~edge ~ras widespread we cannot believe that a man of Steinbrinck's 
mte/1,gence and means of acquiring information could have remained 
wholly ignorant of the character of the S.S. under the administration of 
Himmler. "(5) 

It i _clear however that the Tribunals a re here not reversing the burden of 
proof m the en e described above, but are treating other facts than the mere 
fact of membership, such as the accused's rank and duties, as creating a 

(') See Vol. VI , p. 76 (Italics inserted). 
(') See Vol. VJ, p. 68 (Italics inserted). 
(1) See Vol. VJ, pp. 71 and 72 (Italics inserted). 
(•) See Vol. VJ, pp. 71- 72. 
(') Vol. IX, p. 29. (Italics inserted). 
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presumption of knowledge. As was said by the Tribunal which conducted 
the J.G. Fwben Trial, " Proof of the requisite knowledge need not, of course 
be direct, but may be inferred from circumstances duly established. "(1) 

(vi) In Volume VII of these Reports, it bas been submitted(2) that since 
the ratification of the London Agreement by Poland, whenever a person 
is tried on a charge of membership in a group or organization the criminal 
character of which was under the examination of the Nuremberg Tribunal, 
the Polish Courts are in law bound by the findings of the Tribunal and cannot 
re-examine the question of the criminal character of the organization deal t 
with in the Judgment. 

On the other hand, it is clear from the law as laid down in paragraph 2 of 
Article 4 of the Polish War Crimes Decree of 1944 that Polish Courts are 
not bound by the fact that certain other groups or organizations have not 
~n indicted and adjudicated as criminal within the meaning of the Charter 
of the Interna tional Military Tribunal. In these cases the Pol ish Court may 
declare such groups or organizations to be criminal within the Poli h jursi­
diction. Accordingly, in practice the Polish courts have declared to be 
criminal some other Nazi groups or organizations which di played particular 
zeal in occupied Poland, such as the leadership of the German civil adminis­
tration in the so-called General Government, members of the concentration 
camp staff at Auschwitz, and officials of the administration of the Lodz 
ghetto.(3) 

The fact that the Polish legislat ion on membership of criminal organiza­
tions is based upon the principle of joint responsibili ty for acts done in 
pursuance of a criminal common design (as, it has been submitted ,{4) is the 
approach taken by the Judgment of the International Military Tribunal), 
seems to be proved by the wording of paragraph 2 of Article 4 of the above­
mentioned Decree : 

" Paragraph 2. A Criminal organization in the meaning of paragraph 
I is a group or organization : 

(a) which has as its a ims the commis ion of crime again t peace, 
war crimes or crimes against humanity ; or 

(b) which while having a d ifferent aim, trie to attain it through 
the commission of crimes mentioned under (a) . " (5) 

It is also significant that in a Polish trial referred to in the notes to the 
Hoess Trial it was held that the inmate of Auschwitz concentration camp 
could only be held responsible for their per onal deed as they were not 
members of the criminal organization as it is understood by tile Nuremberg 
Judgment, namely, they were not bound together by a common aim which was 
the commission of crimes against humanity.(6) 

(' ) Vol. X, p. 59. 
(') See Vol. VII, pp. 86-7 and pp. 20-1 of that Volume, paragraphs (1), (2), (5) and ( ) . 
(') See Vol. VII, pp. 20-4 and Vol. XlV, ~P- '.'() . T~e req1;1irement of knowledge of 

the criminal aims and methods of the orgamzahon que lion will be found to have been 
repeatedly stressed. 

(•) See pp. 98- 9. 
(•) Vol. VII, pp. 86-7. . · f h p 1· h 
(") Vol. VII, p. 21. Compare Vol. xry, p. 45_. _Regardm, th_e attitude o t e o JS 

Supreme National Tribunal to membership of cnmmal or~mzallons, see also Vol. XID, 
pp. 107-8. 

-
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(vii) Finally it should be remarked that Article 10 of the Netherlands East 
Indies Statute Book Decree o. 45 of 1946 contains a special rule regarding 
responsibility of a group of individuals involved in the commission of war 
crimes. It reads as follows : 

" 1. If a war crime is committed within the framework of the activities 
of a group of persons in uch a way that the crime can be ascribed to 
that group as a whole, the crime shall be considered to have been com­
mitted by that group, and criminal proceedings taken against and 
sentences passed on all members of that group. 

" 2. o penalty shall be imposed on the member for whom it is 
proved that he had taken no part in the commission of the war crime.'' 

This provision may have been applied in the trial of Shigeki Motomura 
and others at Macassar : the court did not, however, discuss the legal 
implications thereof.(1) The etherlands Metropolitan Jaws contain no 
provi ion applicable to member hip of criminal organisations.(2) 

(') Sec Vol. Xlll , pp. 138-42. The provision is further discussed in Vol. XI, pp. 101-2, 
( 1) See Vol. XlV, pp. 141 and 142- 3. 

VII 

DEFENCE PLEAS 

(i) The pages which foIJow deal with those pleas on which courts, or Judge 
Advocates acting with British or Commonwealth Courts, have expressed 
opinions in trials reported in these volumes, and which are of the most 
importance from the point of view of international law. Pleas and argu­
ments either explicitly or implicitly based solely upon provisions of municipal 
law have not been included here, but examples may be found from time to 
time in the series,(1) particularly pleas to the jurisdiction of the court.(2) 

(ii) As already indicated. the pleas treated here have all been decided or 
passed upon by courts or Judge Advocates in actual trials, but not all have 
been recognised by the courts as valid. Further, not all of those which have 
been ,ecognised as valid have been regarded as constituting a complete 
defence in the sense that they take away completely an accused's guilt ; in 
particular the plea of superior orders has generally been regarded a con­
stituting. if anything, a mitigating circumstance which may be considered in 
assessing sentence. The way in which each plea is to be clas ified along 
the above-mentioned lines will become clear from the treatment which 
follows . 

(iii) Before proceeding, one matter of definition should be dealt with. 
It is necessary to describe at the outset what is usually regarded as first the 
pica of uperior orders, second the plea of duress (sometimes called the plea 
of coercion) and thirdly the plea of military nece sity. This proce s f 
definition is made necessary by the fact that the same names are not always 
given to the same alleged set of facts, and the term •· nece ity ' has from 
time to time been applied to one or other of all three.(3) 

A study of war crime trial reveals that, among other , three plea of a 
related character have been put forward by the Defence in uch trial : 

(') Sec for instance Vol. I, pp. 23-4. 73, 74, 75, 76-8 and 78-9 ; Vol. UL, pp. 2. 36, 3 . 
42-5 and 45-9 : Vol. IV, pp. 7- 11, 13- 15, 15- 16, 38-41 , 44-6, 49-50, 63- 9, 73-4, 75 ; 
Vol. XI, pp. 8, 9, 53-4 and 132-3 ; and Vol. XIJI, pp. 110, 117 and 132. 

The subject-matter of many of the pleas described or commented upon on the pages 
here referred to was procedural ; some aspects of war crimes procedure are dealt with o 
pp. 918-199. Pleas which claim that the courts of one state which conducted trials on the 
1erritory of another state did so without the latter's consem do not challenge the general 
right of courts under international law to try war criminals, and so appear to form a separate 
category. The question depends upon whether the latter state can be said to have given 
its consent. Sec Vol. J, p. 42 ; Vol. V, pp. 8-10 and Vol. XIV, pp. 15- 16. 

( 1) The possibility of pleas to the jurisdiction of British, Canadian and Au tralian war 
crime courts has been ruled out by the enactmems under which they operate (Vol. I, p. 106, 
Vol. IV, p. 126 and Vol. V, p. 99). 

( 1) For an example of the application of the word " necessity " to a set of fact u ually 
connected with the plea of superior orders, see Vol. X, p. 174. 
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(a) The argument that the accused acted under orders, which he had 
the duty to obey, when he committed the acts alleged against him. 
Sometime this plea i augmented by the claim that certain consequences 
\ ould ultimately have followed from disobedience, such as the execution 
of the person refu ing to obey and/or the taking of reprisal action 
against his family. This may be called the plea of superior orders. 

(b) The argument that, in committing the acts complained of, the 
accused acted under an immediate threat to himself. This may be 
called the plea of duress. 

(c) The argument that a military action carried out by a group of 
military personnel wa ju tified by the general circumstances of battle. 
Thi may be called the plea of military necessity . 

It i not always ea y to di tinguish one plea from another and the same 
argument put forward in court may contain elements of more than one. 
Ne erthelc , the fact that there i a difference between the first and second 
for instance may be taken t have been recognised by the Tribunal which 
conducted the Einsatzgruppen Trial, in that it applied one test of the know­
ledge of the illega lity of an order in cases where the plea of superior orders is 
put forward and a different le t when the plea of duress is added. The 
Tribunal said that : " To plead superior orders one must show an excusable 
ignorance of their illega lity " , yet it went on : 

" But it is stated that in military law even if the subordinate realises 
thc.t the act he is called upon to p1,;rform is a crime, he may not refuse its 
execution without incurring serious consequences, and that tbi , there­
fore , con titute du re . Let it be said at once that there is no law 
which requires that a n innocent man must forfeit his life or suffer 
seri us harm in order to avoid committing a crime which he condemns. 
The threat however, mu t be imminent, real and inevitable. No court 
wi ll puni ha man who, with a loaded pistol at his head, is compelled to 
put a lethal lever. 

· · or need the peril be that imminent in order to escape punish­
ment.' " 1) 

urther, an examination of the treatment given by the Tribunals which 
condu ted the Flick, I.G. Farben and Krupp Trials, to the "defence of 
neces ity " , suggests that they regarded an argument based on necessity if 
ub tant iated, as constituting a complete defence and not simply a mitigating 

circum tance. This was particularly clear in the Judgment in the Flick 
Trial, where the Tribunal , referring to Article TT (4) (b) of Control Council 
Law o. 10 (" the fact that any person acted pursuant to the order of his 
government or of a superior does not free him from responsibility for a 
crime, but may be considered in mitigation"), said : "In our opinion it 
i not intended that these provisions are to be employed to deprive a 
defendant of the defence of necessity under such circumstances as obtain in 
tb is case with respect to defendants Steinbrinck, Burkart, Kaletsch and 
Terberger. "(2) 

(') ol. VIU, p. 9 1. (Italics inserted). 
() See Vol. lX, p. 19. The classification of defences attempted in the text above repre­

sents a light condensation of page 174- 5 of Vol. VIII. 
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The Judgment delivered in the /.G. Farben Trial also made clear the 
distinction between the legal effects of the successful pleading of, respectively, 
the plea of superior orders and the plea of duress : 

" Thus the I.M.T. recognised that while an order emanating from a 
superior officer or from the government is not, of itself, a justification 
for the violation of an international law (though it may be considered 
in mitigation), nevertheless, such an order is a complete defence where 
it is given under such circumstances as to afford the one receiving it 
no other moral choice than to comply therewith. "(1) 

In the discussion which appears in these present pages of the att itude of 
the courts to these three pleas, attention has been paid, where nece ary t 
avoid confusion to the sets of alleged facts to which the court referred 
rather than to the names which the court gave to the plea ; thu , fo r 
instance, remarks which a court made on the " defence of neces ity " are 
quoted in the section on superior orders when the context show that the 
court is actually discussing what is usually k own as the defence f uperior 
orders. 

I. THE, PLEA OF SUPERIOR ORDERS(2) 

(i) The plea of superior orders has been raised by the Defence in war 
crime trials more frequently than any other. The most common form of 
the plea consists in the argument that the accused was ordered to commit 
the offence by a military superior and that under military discipline order 
must be obeyed. A closely related argument is that which claims that had 
the accused not obeyed he would have been shot or otherwise punished ; it 
is sometimes also maintained in court that reprisals would have been taken 
against bis family. A variation is to be found in the argument of Coun el for 
Dr. Klein, one of the accused in the Be/sen Trial ;(3) Counsel claimed that if 
a British soldier refused to obey an order he would face a court-martial, where 
he would be able to contest the lawfulness of the order, whereas Dr. Klein had 
no such protection. 

Not unnaturally, then, the plea ha received treatment or refe rence n 
many previous occasions in the page of these volume .(4) 

(ii) It has often been said that an accu ed is entitled under international 
law to obey commands which are la\ ful or whi h he could not rea nably 
be expected to know were unlawful. The question, however, ari e whether 
these commands must be lawful under municipal law or under international 
law ; as will be seen,(6) the legality under municipal law of the ac u ed 's 
acts does not free him from liability to puni hment if those acts constitute 
war crimes, and it seems to follow that the plea of having acted up n order 
which were legal under municipal law must al o fail to constitute a defence. 
On the other hand, if the order is legal under international law, it i di fficu lt 

(') Vol. X, p. 54. 

(1) See also p. I 55. 

(') See Vol. LI, p. 79. 

(•) See especially Vol. V, pp. 13-22, Vol. U, p. 65, Vol. VUI, pp. 90-2 and ol. X, 
pp. 174-6 ; and see also Vol. XI, pp. 24-5, 46-50, 77-8, and Vol. XIU, pp. 68- 9. 

t•) See pp. 161- 2. 
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to how how an act comm itted in bedience to it could be illegal under that 
y tem.(1) lf the act were thu legal in itself, there would be no need for an 

accu ed to ha e recour e to the defence of superior orders. The true test in 
pra tice i whether an o rder, illegal under international law, on which an 
accused ha acted wa or mu t be pre umed to have been known to him to 
be o illegal or wa obvio I I o illegal (" illegal on its face " to use the term 
cmplo ed by the Tribuna l in the High Command Trial) or should have been 
recogni ed by him as being o illegal. The general upshot of a large number 
of deci ions, and of the advice of Judge Advocates to British or Common­
wealth courts,(2) is that, if the order comes within one or more of these 
ategorie , then the accu ed cannot rely upon the plea of superior orders. 

The Judgment deli vered in the Einsat:.oruppen Trial underlined certain 
other e· entials. It wa aid that : " If one claims duress in the execution 
of an illegal order it mu t be hown that the harm caused by obeying the 
illega l rder is not di proportionall y greater than the harm which would 
re ul t fro m not obeying the illegal order. It would not be ~n adequate 
excu c, 1 r e ·ample, if a ubordinate, under orders, killed a person known 
to be inn cent becau e by not obeying it be would himself risk a few days of 
confi nement. or if one act under duress, may he without culpability, 
com mit the illegal act once the dure cea es." 

Furt her, ·' the doer may not plead innocence to a criminal act ordered by 
his uperior if he is in accord wi th the principle and intent of the superior . . . 
In order uccessfully to plead th defence of Superior Orders the opposition 

f the doer must be con tant . It i not enough that he mentally rebel at the 
ti m~ th o rder is received. If at any time after receiving the order he 
acquiesce in its illegal character, the defence of Superior Orders is closed 
to him. " (3) 

Before this treatment of the circumstances in which the plea may be 
effectively put forward i clo ed it should be added that, while the plea in its 
typica l for m relates to military orders given to military personnel , it may 
al o in uitable circum tances be pleaded by civilians who acted under 

rders.{4 ) 

(i ii) A to the effectivene of the plea when put forward in circumstances 
wh ich, in accordance with the rules just laid down, make it permissible to 
plead uperior orders, the general attitude of the courts and the rule expressed 
in numerou municipal and international law enactments, including the 
Cha rter of the International Military Tribunal and Law No. 10, h:is been 
that while obedience to uperior orders does not constitute a defence upon 

(' ) Unles the act constituted a n illegal means of fulfilling a legal order. This, however, 
not the situation in which the plea is in fact usually put forward . 

( 2) See Vol. V, pp. 14-19 and the cross-references there set out , Vol. VU, p. 65, Vol. 
VIII p. 50 a nd p. 91 , Vol. XI . pp. 98-100 ; Vol. XII , p. 74; Vol. Xlll, pp. 114-17 and 
144_'5 and Vol. XIV, pp. 146-151. These rules have not invariably been followed ; compare 
the acq uit tal of Luger in the Wagner Trial ; this accused knew of the illegality of the orders 
which he obeyed. (See Vol. V, p. 16). 

( 3) Vo l. VIII , pp. 90-1. 

l') As it was by Luger, a Public Pro ecutor who acted on the orders of Gauleiter Wagner. 
(See Vol. lll , pp. 54-5). 

For a discussion of the question of superior orders thought to be in pursuance of legiti­
mate reprisals, See Vol. vm, pp. 7-8 and Vol. XI , pp. 25-7. 

DEFENCE PLEAS 159 

which an accused can rely with certainty of being completely protected 
thereby, it may at the discretion of the court be treated as a factor which 
justifies mitigation of punishment.(1) 

In the trial of Gozawa Sadaichi and others at Singapore, 21st January-
4th February, 1946,(2) a British Military Court in passing sentence 
addressed the following language to two of the accused : 

" Chiba Masami, your participation in the horrible scene whic ha 
been described in this Court is undoubted. But it would be unjust to 
deal with you on the same footing as your superior officers. The 
sentence of the Court, subject to confirmation, is that you be kept in 
prison for the term of seven years. 

"Tanno Shozo : Yabi Jinichiro, the Court considers that your 
brutality was carried out under the orders of your superior officers. 
But you were not unwilling brutes, nor unversed in brutality. The 
sentence of the Court, therefore, subject to confirmation, i that 
you be kept in prison for the term of three years.'' 

The Tribunal acting in the High Command Trial dealt with inter alia, the 
position of a commanding officer who knows that men under his command 
are committing violations oflntemational Law in pursuance of orders from 
his superiors passed down independently of him. While admitting the 
difficulty of his position, the Tribunal held that '' by doing nothing he 
cannot wash his hands of international responsibility. His only defenct! 
lies in the fact that the order was from a superior which Control Council 
Law No. 10 declares constitutes only a mitigating circumstance. " (3) Thi i 

(') See Vol. V pp. 13, 17 and 19-22; Vol. VI, p . 117 ; Vol. Vil, pp. 10 and 88 ; Vol. 
Vlll, pp. 16, 2~21, 50, 52, 90 and 91 - 92. For an excepti_onal case, a type~~ ord4:r which 
the Tribunal in the High Command Trial regarded as bemg capable of giving nse to a 
complete defence, see Vol. XII , p. 98. 

It is clear that the circumstances of each case will determine the extent of mitigation 
which the court will recognise. ln this connection it may be permissible to summarise 
three of the possible criteria for determining the circumstance~ in which the ple_a of super!or 
orders might be effective which were touched upon by counsel m the Masuda Trial and which 
are set out more fully on pages 18- 19 of Vol. V: 

(a) The degree of military discipline governing the accused at the time of the com-
mission of the alleged offence. . 

(b) The relative positions in the military hierarchy of the person who gave a nd the 
person who received the order. 

(c) The military situation at the time when the alleged offence was committed. 

These suggested criteria demonstrate an awareness of the heavy_ pressure _under which 
an accused may be acting in obeying an . order, and_ the fact that_ m some ctrCumstan~ 
a subordinate would have less opporturuty to consider the leg~lit)'. of an order than m 
others It is difficult however to say precisely how far such cntena as the three set out 
above· are followed 'by Courts. The ~ternational Military Tribunal at Nu~mbc:rg. 
commenting in its Judgment on Art. 8 of us Charter app~rently ~ad the sam~ cons1de_ra~1on 
in mind when it said : " The true test, which is found m varymg degrees m th<: cnm~I 
Jaw of most nations, is not the existence of the order, but whether moral choice was m 
fact possible." (British Command Paper, Cmd. 6964, p. 42). 

In the Judgment in the Milch Trial, there seems t~ be a recognition that, ~hatevi:r. the 
effectiveness of the plea of superior orders, such effectiveness would be greater m cond111ons 
of war-time than during time of peace. (See Vol. VII, p. 65). 

( 1) Not previously considered in these Volumes. 

( 1) See Vol. XII, pp. 74-5. 

(88378) )( 
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intere tino a a rare example of the application of this provision to afford 
ome protection to a per on other than that to whom the order was addressed. 

2. THE PLEA TIIAT A ACT \. AS LEGAL OR EVEN OBLIGATORY UNDER MU~ICIPAL 

LAW 

The general attitude taken by the courts and by the war crimes legislation 
of variou countrie (1) to thi plea ha been much the same as that taken 
towards the plea of uperior order . The plea does not constitute a complete 
defence to a charge but may be admitted as a circumstance justifying mit iga­
tion of sentence. 

The defence that the accu ed 's acts were justified in their own municipal 
I w received consideration in the Be/sen Trial, but was rejected by the 

il itary Court which tried the case.(2) Again, the Judgment of the Military 
Tribunal before which the Justice Trial was conducted pointed out that : 
· · The defendants contend that they hould not be found guilty because they 
a ted within the authority and by the command of the German laws and 
decree .'' After quoting the provisions of Control Council Law o. 10 
a to the plea of uperior order ,(3) and also the provision therein for the 
punishment of crimes again t humanity whether or not in violation of the 
domestic laws of the country where perpetrated, however, the Judgment 
went on to point out that : " The very essence of the prosecution case is that 
the la\\ , the Hitler decrees and the Draconic, corrupt, and perverted azi 
j udicial system them elve constituted the substance of war crimes and crime 
again t humanity and that participation in the enactment and enforcement 
of them amounts to complicity in crime. We have pointed out that go em­
mental part ic ipation i a material element of the crime against humanity. 
Only when official organs of sovereignty participated in atrocities and persecu­
tions did those crime assume international proportions. It can scarcely be 
aid that governmental participation, the proof of which is necessary for 

conviction, can also be a defence to the charge. " (4) • 

Defin.ing "crimes against humanity", Control Council Law No. IO 
deems to be criminal : 

" ... Atrocities and otfe:.: :es, including but not limited to murder, 
extermination, enslavement, deportation, imprisonment, torture, rape 
or other inhumane act committed against any civilian population, 
or persecutions on poLitical, racial or religious grounds, whether or 
not in violation of the domestic laws of the country where perpetrated.' (5) 

The importance of the words itaLicised was stressed by the Tribunal 
which conducted the Justice Tria/.(6) 

t') See Vol. V, pp. 22-4 : and ee Vol. VII , p. 65 ; Vol. XI, p. 50 and Vol. XLV, p. 69. 
r) ce ol. 11, ip. 70- 5 107- 8 and 148. 
(')Art. II, 4(b) : 

" The fact that any person acted pursuant to the order of his government or of a 
uperior does not free him from responsibility for a crime, but may be considered in 

mitigation." 
(') Vol. VI , pp. 48- 9. 
t' ) Italics inserted. The word italicised appeared also in the definition of ~rimes against 

humanity in the Charter of the uremberg International Military Tribunal. 
(') See Vol. VJ, pp. 39-40, 48-49 and 75. Compare a comment on p. 78 of that 

olume. 
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It was, however, the view of the Tribunal conducting the Greifelt Trial 
' · that euthenasia, when carried out under state legislation against citizens of 
the state only does not constitute a crime against humanity ".( 1) 

lt may be added that the Tribunal acting in the Justice Trial was unable to 
reg~rd as constituting crimes against humanity the enforcement in Germany 
agamst Germans and during time of war, of laws providing the death penalty 
for habitual criminality, looting and undermining military morale. ~) 

3. THE PLEA OF HAVING ACTED IN AN OFFIClAL CA PACITY 

. A defence that an accused was bead of a State has not been pleaded in 
tnals such as those reported upon in these volumes, since no uch person 
has been brought before the courts which have conducted these trials. 
Nevertheless it is worth noting that the similar circumstance that an accused 
in committing offences was acting in an official or judicial capacity ha not 
been regarded as constituting a defence.(3) 

Sometimes it has been expressly laid down in municipal enactment that 
an accused's official position does not excu e him . Thus, the Chines Law 
of 24th October, 1946, governing the Trial of War Criminals provides in it 
Article Vil[ that the fact that the crimes were committed as a result of 
official duty or in pursuance of governmental policy shall not exonerate war 
criminals.(4) Again , Article 4 of the Law of 2nd August, 1947, of the Grand 
Duchy of Luxembourg on the Suppression of War Crime lays down that : 
·• In no instances can the application of the laws mentioned in Article I be 
set aside under the pretext that the authors or co-authors of, or the accom­
plices in, the offences set out therein acted in the capacity of an official, 
a soldier, or an agent in the service of the enemy. . . . " 

Similarly, Control Council Law No. 10 in its Article U, 4 (a) provide : 
"The official position of any person, whether as Head of Sta te or a 

responsible official in a Government Department does not free him 
from responsibility for a crime or entitle him to mitigat ion of puni h­
ment. "(5) 

4. THE PLEA THAT THE ALLEGED OFFE CE WAS CARRIED OUT AS J L:DICIAL T 

It ))as sometimes been pleaded that a victim of an alleged war crime. 
ometimes a prisoner of war and sometimes an inhabitant of oc upied 

territory, had himself engaged in an act of espionage or a war crime and wa 
punished in accordance with international law for having committed the e 
offences. This plea has been allowed to pre ail if it has been shown that the 
victim was accorded a fair trial. Just as in municipal Jaw systems a hangin 
or imprisonment following upon a legal sentence pronounced in court doe 
not involve the hangman or prison warder in sub equent criminal proceedings 

( 1) See Vol. XIU, pp. 33- 34. Regarding the special characteri ti against 
humanity, see pp. 134--138. 

(' ) See Vol. vr, pp. 51 - 52. 
(') See, for instance, Vol. VI , pp. 50 and 60-61, and ol. XIII , p. 11 7. 
(•)Vol.XIV, p. 157. 
~•) Subst~ntially the ame provi ion was made by Art . 7 of the Charter of t he In emational 

M1btary Tnbunal. 
The fact that an accused enjoyed diplomatic immunity at the time of hi offence ap rent I 

constitutes no defence to a war crime charge ; seep. 22 of XIV and p. 144 of thi pre nt 
Volume. 

(883 7 ) 

-
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o under international law the proof that a prisoner of war or a civilian 
inhabitant of an oc~upied territory has been executed or otherwise punished 
only after proceedings possessing the characteristics of a fair trial will 
~on titut~ a def~nc~ t? a charge of ~ar criminality brought against person 
mvo~ved m the mfl1ctmg of that punishment, such as a prosecutor, a judge. 
a prison warder or an executioner. 

The type of faces which would tend to show that an accused had violated 
a victim' right to a fai r trial have been analysed in Volumes V and VI of 
these Reports.(1) which include reports upon twelve relevant United State 
~riti h, Au tralian and orwegian trials, including the Justice Trial, reported 
~n Volume VI. The di cu ion of this question on pages 73-77 of Volume V 
m~ludes refe~ence to the Wagner Trial before a French Permanent Military 
Tnbunal which wa reported in Volume III and which is also significant in 
thi connection. 

It hould be added that, in Volume V, the victims of the crimes proved 
were ~ ptured military per onnel or inhabitants of occupied territories, and 
the cnmes therefore all con tituted war crimes. The Justice Trial however 
involv~d alJegation of crimes against humanity as well as of w~r crimes: 
according partly to the nationality of the victims, but the differences between 
the two type of crime , a defined by the Tribunal, lay in aspects other 
than that now under di cu sion. There is nothing to indicate that the 
Tribunal, in judging whether proceedings constituted a fair trial so as to be a 
defence against charge of crimes against humanity, applied different tests 
fro m those applied when war crimes were alleged. 

Tt wiJI be recalled that uch victims of the offences charged in the trials 
reported upon in Volume V as were inhabitants of occupied territories had 
been charged and found guilty by the Japanese occupying forces of war 
crimes. A had already been stated, however,(2) there can be no doubt that 
inhabitants of occupied territories are entitled to at least the same degree of 
p~otection under international law when accused of committing any other 
kmd of offence. Many of the equivalent victims of offences charged in the 
Justice Trial had certainly not been charged with offences which would have 
con tituted war crime even if the charges had been well founded ; a charge 
of •· race defilement ", for in tance, could in no instance have represented 
an allegation of the committing of a war crime. Yet the Tribunal made no 
distinction between the victims according to the offences charged against 
them, when elaborating the ways in which these persons had been denied their 
righ_t t<? a fair ~rial, and th i suggests that the inhabitants of occupied 
terntone have mdeed the same rights during proceeding taken against 
them, whatever the offence charged. 

A study of the attitude taken in the Judgment in the Justice Trial to the 
viden e concerning applications of certain specific German laws which had 

been made by certain accused in pronouncing sentences,(8) reveals that the 
~rib~nal, in d~cidiag ~beth~r the acts of the accused constituted a participa­
tion m war cnme or m racial or political persecutions amounting to crimes 
again t humanity, wa wilJing : 

(1) See Vol. V, pp. 73- 77 and Vol. VI, pp. 96--104. 
(') See Vol. V, p. 73, note 3. 
(') See Vol. VI, pp. 98- 100. 
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(i) to disregard the question whether or not the acts were legal under 
German law ;(1) 

(ii) to regard the enforcement of certain laws as in fact constituting 
such participation ; 

(ill) to look upon a violation of the principle non bis in idem a 
evidence of guilt ; 

(iv) (apparently) to deem it further evidence of guilt that a forced 
manipulation of German laws was made so as to " legalise " a more 
severe sentence than would have been allowed otherwise under German 
Law. 

Attention may now be turned to the significant data concerning the 
departures made during the actual conduct of trials from elementary prin iple 
of justice. 

In the notes to most of the reports in Volume V, an attempt ha been made 
to set out the facts which the Courts may have regarded as constitut ing 
evidence of the denial of a fair trial, and, where possible, the circumstanc 
which an examination of the judgments of the Courts in relation to the 
charges made has shown the Courts to have definitely regarded as incri minat­
ing. These circumstances and facts were recapitulated on page 74-7 of the 
Volume, where the relevant cross-references are upplied. 

The following circumstances were definitely held by a Coun t be in­
criminating : 

(i) that captured airmen were tried " on fal e and fraudulent c arge ' 
and " upon false and fraudulent evidence " ; 

(ii) that the accused ai rmen were not afforded the right to a D fen e 
Counsel. 

. (iii) that the accused airmen were not given the right to ha e an 
interpretation into their own language of the trial proceedings · 

(iv) that the accused fliers were not allowed an opportunit to 
defend themselves. 

In this connection it should be noted that the judgment of the Supreme 
Court in the Yamashita Trial stated that : ' Independently of the noti e 
requirements of the Geneva C.on~en~ion '. it i a violation o( the law o~ w~r 
on which there could be a conv1cllon 1f supported by e 1dence t mfhct 
capital punishment on prisoners of war without affording to them opportunit 
to make a defence. "(2) 

It may also be remarked that among the . principl~ laid ~own as th~ 
essentials of a fair trial by the Judge Advocate m the tnal of Sh1geru Ohash i 
by an Australian Military Court, appeared the following ; ' · [The accused] 
should have full opportunity to give his own ver ion of the ase and pr duce 
evidence to support it . "(3) 

(1) Compare pp. I 00--1. 
(") See Vol. IV, p. 49. 
(') See Vol. V, p . 30. Claims Y.ere put forward, unsuc essfully, by , a riou ac d )ha t 

a discussion between officers as to the merits of a case based upon th result of prev1ou 
interrogations, would constitute a trial ; see Vol. V, p. 38 and note 3, nd p. 57 and note I . 
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The following fact , indicating in the view of the Prosecution a denial of a 
fair trial, have been admitted in evidence in the trial of war criminals and 
may have been taken into account by the Allied Courts in deciding on their 
verdicts and sentence : 

(i) accused pri oner of war were not told that they were being tried. 
It will be recalled that the Judge Advocate acting in the Australian 

trial of Shigeru Oba hi and others, in the course of summarising the 
e ential element of a fair trial, said that " The accused should know 
the exact nature of the charge preferred against him." 

(ii) accu ed prisoner of war were not shown the documents which 
were used as evidence against them. 

Here again it i relevant to quote the words of the Judge Advocate 
referred to above : " The accused should know what is alleged against 
him by way of evidence." 

(iii) the trial of accu ed prisoners of war and civilians from occupied 
territorie occupied a space of time which may have be!!n thought 
too brief to a llow of an adequate investigation of the facts, particularly 
in view of the need for proper interpretation of the proceedings. 

The Judge Advocate whose words have just been quoted stated, further, 
that : 'The Court should satisfy itself that the accused is guilty before 
awarding punishment ... ", but there must be "consideration by a tribunal 
... who will endeavour to judge the accused fairly upon the evidence ... 
hone tly endeavouring to discard any preconceived belief in the guilt of the 
accused or any prejudice against him." 

The Judge Advocate 's final rule was that : " The punishment should not 
be one which outrages the entiment of humanity ", and this advice should 
be compared with the decision of the French Permanent Military Tribunal 
in Stra bourg in finding Ex-Gau]eiter Wagner and two others guilty of 
complicity in the murder of Theodore Witz ; the act which was deemed to 
constitute murder was the passing on this young Alsatian of the death 
sentence (which wa carried out) for the iUegal possession of a gun of a very 
old type.(1) 

When the case of Haupt turmfilhrer Oscar Hans came before the Supreme 
Court of Norway in Augu t, 1947.(2) Judge Holmboe stated that it was not 
correct to say that international law laid down that an occupation power 
had no right to undertake the execution of citizens of an occupied country 
except according to sentence by an appropriate court ; international law 
did not eem to go beyond the requirement that no execution should take 
place before proper investigation of the case and a decision passed by an 
authority legally vested with appropriate powers.(3) This point was not 
expanded. upon, however, since the decision of the Supreme Court rested 
on other grounds. 

The notes to the Justice Trial in Volume VI also include some tentative 
conclusions on the attitude of the Tribunal which tried Altstetter and others 
regarding the nature of those aspects of purported trial proceedings which 
may be u ed as proof of the offence of denial of a fair trial or as evidence in 

(') See Vol. m, pp. 30-31 and 40-42. 
(') See Vol. V, pp. 82-93. 
(') See Vol. V, p. 91. 
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rebutting the defence that execution or other injury was done in pursuance of a 
judicial sentence.(1) These aspects, which are in addition to those set out 
above(2), may be summarised as follows : 

(i) the right of accused persons to know the charge against them, and 
this a reasonable time before the opening of trial, was denied · 

(ii) the right of accused to the full aid of counsel of their own choice 
was denied, and sometimes no counsel at all was allowed to defend the 
accused ; 

(iii) the right to be tried by an unprejudiced judge was denied to 
accused persons ; 

(iv) the right of accused to give or introduce evidence was wholly or 
partly denied ; 

(v) the right of accused to know the evidence against them was 
denied; 

(vi) the general right to a hearing adequate for a full investigation of a 
ca e was denied. 

In addition it is at least possible that the Tribunal regarded the per istent 
denial of clemency as a further incriminating factor. 

A comparison of these points with the similar catalogue taken from Volume 
V and reproduced previously reveals a striking uniformity in the attitude of 
different courts to the characteristics of a fair trial under international law 
or converselv to those characteristics which would brand purported j dicial 
proceedings ·as a denial of a fair trial.(3) The denial of one of the right 
enumerated above would not necessarily amount to the denial of a fair trial. 
however and the courts have had to decide in each instance whether a 
sufficien~ number of the rights which they have regarded as forming part of 
the general right to a fair trial were sufficiently violated to warrant the 
conclusion either that the offence of denial of a fair trial had been committed 
(if it is to be recognised as a separate offence('')), or that the defen~e clai~ 
that a killing or other injury was justified by the holding of a previous fair 
trial had been disproved. 

( 1) See Vol. IV, pp. 101-4, where the relevant cross-references are supplied. 
( 1) See top of p. 163, points ii, iii and iv. . . . 
(') It can fairly be said that a body o~ rul~ is emergmg or has emerged u~ t~s ~ranch of 

international law. The analyses contamed m these pages of the characte~hcs Just men­
tioned have, it should be noted, been based on one _o_r more of t~e follo':V1flg .: 

(i) The actual findings of the United States Military Conuruss1ons m tnals reported 
upon in Vol. V ; . . . . 

(ii) Tbe advice of the Judge Advocate m the Australian tnals reported _ m the same 
volume. This source is less authoritative than the last ; nevertheless_ while t_h Ju~ge 
Advocate's advice need not have been taken by the court, such adVJce (as ID Bnttsh 
and Canadian trials) carries great weight ; . . . 

(iii) The evidence which was at any rate admitted by_ the court conducttng tna,Ls 
reported on in Vol. V, and which may have been taken mto account by the courts m 
deciding on their verdicts and sentences ; and 

(iv) Passages from the Jud~nt in the Justic~ T_rial. . . 
Due to the construction of this last Judgment 11 1s not always P?SStble to late wuh 

certainty what the Tribunal regarded as criminal and what merely as evidence ofknowled~, 
intent or motive. Again, the other three sources set out above are not all of equal auth_on­
tativeness. Nevertheless, it must be recognised that eve~ the first! name!~ !he find:mgs 
of courts upon certain charges, are not of more than persuasive autho_nty, and 11_ IS s~brrutted 
that the analysis that has been attemi?ted of the ~tu!"C of th~ deru~ of a ~au trial,_ e~en 
though based on such differing categones of authonty, IS not without interest m the building 
up of a jurisprudence of war crimes law. 

(•) See pp. 99 and 113. 
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The truth of thi tatement was in effect underlined by the Judgment of 
the orwegian Supreme Court in the lAtza Trial.(.1) The Supreme Court 
, hile holding that proof of a fair trial was necessary before killings of Allied 
victims such as were alleged could be regarded as legal, was content to 
define the concept of a fair trial in very broad terms. The accused person 
must be given an opp rtunity to defend himself and present counter-evidence 
and if a death sentence was based on manifestly insufficient evidence it was 
clearly contrary to the basic principles of justice as expressed in the Preamble 
to Hague Convention No. IV of 1907. The decisive point was whether 
trials had fulfilled those minimum demands which were to be regarded as 
indispensable for a proper trial primarily whether an independant and 
impartial tribunal had reached its decisions after a thorough investigation of 
the guilt of the accused. or whether the outcome had been determined 
beforehand by directives given to the court. Judge Berger held that, even 
if taken all together, the following facts did not decisively prove the denial 
of a fair trial : that the charges made against the accused before the Stand­
gericht had not been put down in writing beforehand, that the accused had 
not been assisted by a counsel for the defence, that the evidence presented 
and accepted had been of an indirect nature only, that the proceedings had 
taken a short time and were of a summary character, and that the confirma­
tion by the " Gerichtsherr " seemed to have been procured and prepared 
in a very superficial way. Judge Berger stressed that the Lagmannsrett had 
established that the Standgericht went through each and every charge with 
the accused and that they were given full opportunity to explain themselves. 
It also appeared from the judgment of the Lagmannsrett that the accused 
before the Standgericht had partly admitted charges brought against them. 
This procedure might have been considered to be sufficient by the judges of 
the Standgericht, and Judge Berger did not feel entitled to say that the 
Standgericht had made an illegal use of their discretionary powers. 

The Supreme Court may be thought to have taken a view of the denial of 
a fair trial which was more favourable to persons accused of such denial 
than the view taken by ome other authorities, as described earlier in these 
page. 

5. THE PLEA OF t-.'ULLUM CRIME SINE LEGE, NULLA POENA SINE LEGE 

(i) The plea has often been put forward in war crime trials that an accused 
may not be punished if at the time of his acts there was no law describing 
hi acts as crimes and laying down a punishment therefor, but this argument 
bas usually been rejected on the ground that at the time of the aJleged offence 
the acts of the accu ed did in fact constitute punishable violations of inter­
national law. Of particular interest are the statements by the Tribunals 
which conducted the Justice, Hostages, Flick, l.G. Farben, High Command 
and the £in tazgruppen Trials that Control Council Law No. 10 did not 
constitute ex post f acto legi lation and the arguments which they produced 
in that connection .(2) SimiJarly the lntemational Military Tribunal declared 
that the Charter under which it operated was "an expression of international 
law at the time of its creation ".(3) 

. (') See Vol. XIV, pp. 84-85. 
( 1) See Vol. IX, pp. 32- 5, Vol. X, p . 43 and Vol. XII, p. 64. 
(•) See British Command Paper Cmd. 6964, p. 38. Compare also Vol. X, p. 131, Vol. 

XIJ, pp. 60-2 and Vol. XUJ, pp. 109- 10. 

I 
I' 
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(ii) The judgment delivered in the High Command Trial also stressed that, 
if a rule of international Jaw had declared a certain act to be illegal, the mere 
fact that, at the time of an infringement of that rule, there had been no court 
with jurisdiction over such an offence did not entitle an accused to object 
to being tried before such a court later : 

" There is no doubt of the criminality of the acts with which the 
defendants are charged. They are based on violations of Intemati nal 
Law well recognised and existing at the time of their commis ion. 
True no court had been set up for the trial of violations of International 
Law. A state having enacted a criminal law may set up one or any 
number of courts and vest each with jurisdiction to try an offender 
against its internal laws. Even after the crime is charged to ha~e been 
committed we know of no principle of ju tice that would give the 
defendant a vested right to a trial only in an exi ting forum . In the 
exercise of its sovereignty the State ha the right to et up a Tribunal _at 
any time it sees fit and confer jurisdiction on it to try violator of its 
criminal laws. The only obligation a sovereign State owe t the 
violator of one of its laws is to give him a fair trial in a forum where 
he may have counsel to represent him- where he may produce ~i~esse 
in his behalf and where he may speak in his own defence. Similarly 
a defendant charged with a violation of International Law i in no sen e 
done an injustice if he is accorded the same rights and privil~ge . The 
defendants in this case have been accorded tho e nght and 
privileges. ''(1) 

(iii) Perhaps of wider significance than th~ e ~din~ that peci~c ~e ts 
escape the operation of the maxim under discussion 1s the autho~1tat1vely 
held opinion that the latter does not in any ~a~e apply ~o , ar_ cnme pro­
ceedings since here international law, not muruc1pal law, 1 applied .. In th 
Peleus Trial this was recognised ; there the Judge Advocate adv, ed the 
court that the maxim nu/la poena sine lege and the principle that i expre sed 
therein had nothing whatever to do with the case. It referred nly to the 
municipal or domestic law of a particular State and the court h uld not be 
embarrassed by it in its considerations.(2) 

The Tribunal which conducted the Justice Trial stated : 

" Under written constitutions the ex post facto rule ondemn 
statutes which define as criminal acts committed _before ~he law_ wa 
passed, but the ex post fact? r~le cannot apptr m th mten_iat1 nal 
field as it does under const1tut1onal mandate m the dome tic field. 
Even in the domestic field the prohibition of the rule do~ not ~ppl to 
the decisions of common law courts although the question at 1 ~e be 
novel. International law i not the product of tatute ~ r t e tmple 
reason that there is as yet no wo rld authority empowered to enact 
statutes of universal application. International law i th product. of 
multipartite treaties, conventions, judicial decisi~ns and u t m which 
have received international acceptance or acquiescence. It would be 
sheer absurdity to suggest that the ex post facto rule, a knO\ n to 
constitutional States, could be applied to a treaty, a cu tom, or a common 

(1) Vol. XII, pp. 62-3. 
(") Vol. I, p. 12. 
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la\ deci ion of an international tribunal, or to the international 
acquie cence which follows the event. To have attempted to apply the 
ex post facto principle to judicial decisions of common international law 
would have been to strangle that law at birth. " (1) 

The extent to which the Tribuna l did regard the rule as appltcable in 
international law may be j udged fro m the following words from its judg­
ment : 

" A a principle of j u tice and fair play, the rule in question will be 
given full effe t. applied in the field of international law that 
principle r quire proof before conviction that the accused knew or 
hould have known that in matters of international concern he wa 

guilty of participation in a na tionally organised system of injustice and 
per ecu tion shocking to the moral sense of mankind, and that he knew 

r hould have known that he would be subject to punishment if caught. 
Wh ther it be con idered codification or substantive legislation, no person 
who knowingly committed the acts made punishable by C.C. Law 10 
can a ert that he did not know that he would be brought to account 
for hi act . oti e of intent to punish w s repeatedly given by the 

nly means available in international affairs, namely, the solemn warn ing 
of the government of thP. States at war with Germany. Not only 
were the defendant warned of wift retribution by the express declaration 
of the A llie at Mo cow of 30th October, 1934. Long prior to the 

econd World War the principle of personal responsibility had been 
recogni ed. ' "(2) 

!he uremberg International Milita ry Tribunal also regarded the rule as 
being ~ rule of ju tice on which reliance could not be placed by defendants 
wh d id not come to court to peak, " with clean hands " : 

·• In the first place, it i to be ob erved that the maxim nullum crimen 
. ine_ lege i not a limitation of overeignty, but is in general a principle of 
Ju t1ce. To a ert that it i unju t to punish these who in defiance of 
treatie and a urance have attacked neighbouring states without 
warning i ob iou ly un true, for in such circumstances the attacker must 
kno1r that he is doing u-rong, and so far from it being unjust to punish 
him, it wou ld be unju t if hi wrong were allowed to go unpunished. 
0 up ing the po ition they did in ~the government of Germany, the 
defendants, or at least some of them must have k11ow11 of the treaties 
~igned by Germany outlawi11g recourse to war for the settlement of 
international di p ute ; they must have known that they were acting i11 
defi~nce of all international law when in complete deliberation they 
arned out their de ign of invasion and aggression. On this view of the 

c e alone, it would appea r that the maxim has no application to the 
pre ent fact . "(3) 

Th i tatement together with evera l others, was quoted by the Tribunal 
acting in the Justice Tria/.(4) 

(') Vol. VI, p. 41. 
( 2) Ibid, pp . 43-44. 
(~) British_ Comma!ld Paper, Cmd ._ 6964, p. 39. (Italics inserted.) The Tokyo Inter­

national Military Tribuna l declared its concurrence with this view (official transcript of Judgment, p . 26). 

Ot(be') Vol. VI, PP- 41-43. The weight of authorities could have been further augmented. 
r learned authorities writing to the same effect are quoted in Vol. IX. pp. 36-9. 

DEFENCE PLEAS 169 

The Judgment in the Krupp Trial tacitly recognised that novel ituation 
must necessarily cause the courts to make legal decisions which in effect 
amount to the creation of new law. In speaking of the " defence of 
necessity," the Judgment said ; 

" As the prosecution says, most of the cases where Lhis d~fence has 
been under consideration involved such situations a two shipwrecked 
persons endeavouring to support themselves on a floating object large 
enough to support only one ; the throwing of passengers ~,ut of_ an 
overloaded lifeboat ; or the participation in crime under the 1mmed1ate 
and present threat of death or great bodily harm. So far a w~ h~ve 
been able to ascertain with the limited facilities at hand, the applicauon 
to a factual situation such as that presented in the uremberg Tria l of 
industrialists is novel. " (1) 

The Netherlands Special Court of Cassation, in the Router Trial tated 
its view on the maxim nu/la poena sine lege in these terms : 

" The principle that no act is punishable except in virtue of_ a legal 
penal provi ion which had preceded it, has a its objec~ the creat;1on of a 
guarantee of legal security and individua l liberty, which !egal mtere ~ 
would be ndangered if acts about which doubt could exist a to their 
deserving punishment were to be considered puni bable after the event. 

" This principle, however, bea rs no ab olute cha rac_ter_ in th~ en e 
that its operation may be affected by that of oth~r p~m 1ple \ 1th the 
recognition of which equa lly important interests of JU t1ce are concerned . 

" These latter intere ts do not tolerate that extremely eriou violati n 
of the generally accepted principles of internationa l law the crim(nal 
. . . character of which was a lready established beyond doubt at the time 
they were committed, should not be considered puni_ hable o~ the ol_e 
ground that a previous threat of punishment wa lacking. 1t I for th1 
reason that neither the London Charter of 194S nor the Judgment of t_he 
Internationa l Military Tribunal [at Nuremberg] in the_ca '? of the maJor 
German War Crimina l have accepted this plea which 1 contrary to 
the international concept of justice, and which ha ince _been al o 
rejected by the Netherla nd legislator, a appear from Article 27 (a 
of the Extraordinary Penal Law Decree. "(2) 

A dissenting note was struck in the Judgment delivered in the Ho toge 
Trial: 

" It is a fundamental principle of crimina l jurispruden~e that one 
may not be charged with crime for the doing ?f a~ act which ~a . ~ t 
a crime at the time of its commission. We thin k 1_t could be said with 
justification that Article 23 _(h) ?f th7 ~ague Regulation of 1907 operate 
as a bar to retroactive action m cnmmal matter . In any event . we ~re 
of the opinion that a victorious nation may not lawfull y 7nact leg1 latJ_on 
defining a new crime and make it effective as to act prev1ou ly occurrmg 
which were not at the time unlawful. It therefore becoi_n~ the dut of a 
Tribunal trying a case charging a crime under the prov1 10n of Control 

(1) Vol. X, p. 147. 
( 2) Vol. XIV, p. 120. 
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Council La, 1 o. 10 to determine if the acts charged were crimes at 
the time of their commission and that Control Council Law No. 10 
is in fact declaratory of then existing International Law. "(1) 

The view of the problem most commonly adopted seems, however, to be 
that since the rule against the enforcement of ex post facto law is in essence 
a principle of justice it cannot be applied in war crime trials where the ends 
of ju tice would be violated by its application. 

6. THE PLEA OF DURES 

(i) The kind of circum tances generally alleged and relied upon in putting 
forward the plea of duress have already been defined.(2) Various statements 
have been made in war crime trials regarding the extent of validity of this 
plea. 

(ii) The Judgment delivered in the Krupp Trial included the following 
words: 

" The defence of necessity in municipal law is variously termed as 
necessity ', 'compulsion ', 'force and compulsion ', and ' coercion 

and compulsory duress '. U ually, it has arisen out of coercion on the 
part of an individual or a group of individuals rather than that exercised 
by a government. 

' The rule finds recogn: tion in the systems of various nations. The 
German criminal code, Section 52, states it to be as follows : 

·· ' A crin1e ha not been committed if the defendant was coerced 
to do the act by irresist ible force or by a threat which is connected 
with a present danger for life and Limb of the defendant or his relatives, 
which danger could not be otherwise eliminated. ' 

" The Anglo-American rule as deduced from modem authorities has 
been stated in this manner : 

" ' Necessi ty i a defence when it is shown that the act charged 
was done to avoid an evil both serious and irreparable ; that there 
wa no other adequate means of escape ; and that the remedy was 
not di proportioned to the evil. Homicide through necessity-i.e. 
when the life of one per on can be saved only by the sacrifice of 
another-will be di cussed in a subsequent chapter. The issue, it 
hould be observed, is not simply whether a particular life is to be 
acrificed in case of necessity, but whether it is right for a person to 

commit a crime in order to save his life. The canon law prescribes that 
a person whose life is dependent on immediate relief may set up such 
necessity as a defence to a prosecution for illegally seizing such relief. 
To the same general effect speak high English and American 
authorities. Life, however, can usually only be taken, under the 

(1) Vol. VIIJ, p. 52. On p. 54 of that Volume the Tribunal is cited as repeating its 
view that " one may not be charged with crime for committing an act which was not a 
crime at the time of its commission." This rule is upheld, however, as a principle of funda­
mental justice, and the Tribunal conceded that there did exist to a limited extent a possible 
legality for the retroactive application of new rules. 

(') See p. 156. 
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plea of necessity, when necessary for the preservation of the life of 
the party setting up the plea, or the preservation of the lives of 
relatives in the first degree.' "(1) 

The passage from Wharton 's Criminal Law also appears in part in the 
Judgment delivered in the Flick Trial where it is added that : 

"A note under subdivision 384 of Chapter XIII, Wharton 's 'Criminal 
Law ' Volume I, gives the underlying principle of the defence of necessity 
as follows : 

" ' Necessity forcing man to .,do an act justifies him, because n 
man can be guilty of a crime without the will and intent in his mind. 
When a man is absolutely, by natural necessity, forced his will doe 
not go along with the act. Lord Mansfield in Stratton 's Case, 
21 , How. St. Tr. (Eng.) 1046-1 223 '."(2) 

The Judgment delivered in the Krupp Trial stated that, when what it called 
" necessity " is pleaded, " the question is to be determined from the stand­
point of the h_onest belief of the particular accu ed in question . . . The 
effect of the alleged compulsion is to be determined not by objective but by 
subjective standards. Moreover, as in the case of elf-defence, the mere 
fact that such danger was present is not sufficient. There must be an actual 
bona fide belief in danger by the particular individual. "(3) 

I 

In the Flick, I.G. Farben and Krupp Trials, the plea put forward was that 
the accused were obliged to meet the industrial production quotas laid down 
by the German Government and that in order to do so it was necessary to 
use forced labour supplied by the State, because no other labour was avail­
able, and that had they refused to do so they would have suffered dire con­
sequences. The test applied by the Tribunal in the Flick Trial wa whether 
a " clear and present danger " had threatened the accused at the time of 
their committing the alleged offences.(4) The test applied in the /.G. Farben 
Trial was that laid down by the International Military Tribunal in dealing 
with the plea of superior orders, namely, whether a moral choice was 
possible.(5) In the Krupp Trial Judgment it was said that : " ecessity i a 
defence when it is shown that the act charged was done to avoid an e ii 
severe and irreparable ; that there was no other adequate mean of e cape ; 
and that the remedy was not disproportioned to the evil. "(6) 

The Judgment delivered in the High Command Trial included the following 
relevant passage : 

" The defendants in this case who received obviou ly criminal order 
were placed in a difficult position, but servile compliance with orders 
clearly criminal for fear of some disadvantage or punishment not 
immediately threatened cannot be recognised a a defence. To establish 
the defence of coercion or necessity in the face of danger there must be a 

(1) "Wharton's Criminal Law, Vol. I, Section 126, p. 17 . " This quotation i from 
Vol. X, p. 147. 

(') See Vol. IX, p. 19. 
(") See Vol. X, p. 148. 
(') See Vol. IX, p. 20. 
(') See Vol. X. pp. S4 and 57. 
(') See Vol. X, pp. 147 and 149. 

-
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howing of circum tances such that a reasonable man would apprehend 
that he was in such imminent physical peril as to deprive him of freedom 
to choose the right and refrain from the wrong. "(1) 

(iii) In the Flick Trial the plea served to acquit all but two defendants of 
charges of using slave labour ; these two had been shown to have gone beyond 
the limits of what they were required by the State to do in the matter of the 
employment of State-supplied forced labour.(2) The Tribunal which con­
ducted the Krupp Trial poin ted the moral by saying that " if, in the execution 
of the illega l act the will of the accused be not thereby over-powered but 
in tead coincides with the wil~ of those from whom the alleged compulsion 
emanate , there i no nece ity justifying the illegal conduct.(3) This 
principle was accepted by Judge Herbert who, however, dissented as to its 
applica tion to the fact of the J.G . Farben Case.(4) 

In hi umming up in the tria l of Gustav Alfred Jep en and other .(5) the 
Judge Adv cate said that : 

·• Dure scan eld m pro idea defence ; it can never do so unle - the 
threat which i offered a a re ult of which the unlawful act is perpetrated 
i a threat of immediate harm of a degree far, far greater than that which 
would be created if the order were obeyed. So far as we know, and 
Jepsen had au opportunity of telling u but he did not, there might have 
been many steps which be could have taken to avoid himself being shot 
rather than ubmi t to the threat and carry out a massacre of this nature. 
If you are contemplating that possibly this threat of death may provide 
a defence then let me a k yo u not to give effect to it unless you think 
that he really wa in danger of imminent death and that the evil threatened 
him wa on balance greater than the evil which he was called upon to 
pe rpetrate." 

The Judge Advocate then went on to admit that if the plea of duress on the 
fac t of the case failed a a complete defence it might be successful as a plea 
in mitigation of entence : 

· · The econ ideration take a different aspect when one is considering 
not the question of liability but the degree of heinousness : a man 
who doe things only under threats may well ask for a greater mea ure 
of mercy than one who doe things con amore. That i another matter, 
it rai e consideration which do not find their proper place in your 
pre ent deliberation when yo u are deciding the question of gui lt or 
innocence. ' 

fter the ourt had de ided on its findings the Judge Advocate add re ed 
the a cu ed Jep en a follow : 

"' Gu tav Alfred Jep en, you have been found guilty of the grave t 
criminal cond uct, conduct for which the normal penalty is death. But 
fo r the fact that the court considers that there is an element of doubt 
a t , hetber or not you acted under some degree of compul i n. that 

(' ) ol. XII , p. 72. (Halics inserted). 
(' ) See ol. IX, pp. 20-1. 
,~) See Vol. X, p. 149. 
l') See Vol. X, p. 62. 
(6) Regarding this trial see also pp. 20 and 46. This trial has not been previously con­

idered in this series. 
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is the penalty which would have been imposed upon you. As it i , 
the least sentence which the Court feels able to pass is that you be 
imprisoned for life, and that is the sentence of the Court upon you .. , 

It must be assumed tlierefore that in this tria l the plea of nece it wa 
admitted as an argument in mitigation of sentence. 

Similarly, the Judge Advocate acting in the trial of Valentin Fuer tein and 
others, by a British Military Court in Hamburg, 4th-24th Augu t, 1948 (1) 
offered the court the following advice : 

"There is, further, a defence which to some extent is akin to that of 
superior orders, and that is the defence which I may describe as the 
defence of' duress and coercion ' . lt bas been said here that once the 
order for the execution of these soldiers had been given it wa impo ible 
for any of the accused to ignore it and that the only way in which they 
could act was the way in which in fact, they did act. Now that defence 
of ' duress and coercion ' is not a defence in law. You are not entit led. 
even if you wished to save your own life, to take the life of another. 
There I may remind you of a case which is known as the Mignonette 
case, and in which a number of shipwrecked sailors, seeing no hope of 
reaching land, decided to kill one of their companions and to eat him. 
Lots were drawn, and in the end this object was carried out and one of 
these companions found his death in that way. Fortunately or un­
fortunately for these sailors, they were picked up and duly brought to 
trial at the Central Criminal Court in London, and they raised just this 
defence, They said : ' If we had not killed our companion, and bad 
not eaten him, all of us would have starved and none of us would 
have been alive today '. This defence, Gentlemen, was rejected by the 
court, and it was said that you mu t not take another's life in order to 
save your own. Here again, however, if you believe that the degree of 
pressure was such that only a hero or a martyr would have fom:id t~e 
strength to oppose it, then you are entitled to say that there are m th1 -
case mitigating circumstances, and the sentence ought to be less severe 
than it would have been had no such dure s or coercion been pre ent. " 

In his summing up, the Judge Advocate who acted in the trial of Ro rt 
Holzer and two others before a Canadian Military Court at Aurich, German y, 
25th March to 6th April , I 946 made this com ment : ·• A to the law appli -
able upon the question of compul ion by threat · , I , uld ~dvi e l?e court _th t 
there can be no doubt that a man is entitled to pre erve h1 own life and Limb, 
and on this ground he may justify much wh ich would otherwi e be puni habl .. 
The case of a person setting up as a dt' f,nce that he was compelled t<:> ~ommtt 
a crime is one of every day. There is no doubt on the authont:Je that 
compulsion is a defence when the crime is not _of~ heinou cb~racter. But 
the killing of an innocent person can ne er be JU t1fied ..... S1r J. S~eph~n 
expresses the opinion that in most if not a ll case the fact ot c mpul !~n I a 
matter of mitigation of punishment and not matter of defence . . . (2) 

The Judge Advocate acting in the Stalag Luft Ill trial advised tb_e ~oun 
that •· The same principle which excuses tho e \ ho have no mental will m the 
perpetration of offence protects from the puni hment of the law tho e , h 

(') Not previously considered in this serie . 
(') See Vol. V, pp. 16 and 21. 
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commit crimes in subjection to the power of others and not as a result of an 
uncontrolled free action proceeding from themselves. But if a merely moral 
force is u ed as threats, duress of imprisonment, or even an assault to the 
peril of his life in order to compel the accused to kill, this is no excuse in 
law. ' (1 

Similarly Article 5 of the Polish Law, promulgated on 11th December, 
1946, concerning the puni hment of war criminals and traitors, provides 
that : 

' · The fact than an act or omission was caused by a threat, order or 
command does not exempt from criminal responsibility. 

" ln uch a case the Court may mitigate the sentence taking into 
con ideration the circumstances of the perpetrator and the deed "(2) 

The orwegian Law of 13th December, 1946, on the punishment of foreign 
war criminal , makes the following provision : 

· Article 5 : 
' · ecessity and supvrior order cannot be pleaded in exculpation of 

any rime referred to in Article I of the present law. The Court may, 
however, f,:ke the circumstances into account and may impose a sentence 
le than the minimum laid down for the crime in question or may impose 
a milder form of puni hment. In particularly extenuating circumstance 
the punishment may be entirely remitted."(3) 

The Tribunal acting in the Einsatzgruppen Trial expressed the following 
vie\ : ' · Let it be said at once that there is no law which requires that an 
innocent man mu t forfeit his life or suffer serious harm in order to avoid 
committing a crime which he condemns. The threat, however, must be 
imminent real and inevitable. o court will punish a man who, with a 
loaded pi tol at his head, i compelled to pull a lethal lever. 

" or need the peri l be that imminent in order to escape punishment, "(4) 

Under rticle 40 of the etherlands Penal Code, which is applicable to 
war crime trials an act i not punishable if " forced by necessity". A 
imila r pr vi ion i made by Article 48 of the Netherlands East Indies Penal 

Code.(-i) 
iv) The general view seems therefore to be that duress may prove a defence 

if a) the act charged was done to avoid an immediate danger both serious and 
irreparable ; (b) there was no other adequate means of escape ; (c) the 
remedy v a not di proportionate to the evil. According to the decision in 
the Krupp Trial, these test are to be applied according to the facts as they 
were hone tly believed to exist by the accused. Finally, if the facts do not 
warrant the ucce sful pleading of duress as a defence, they may constitute 
an argument in mitigation of punishment. 

(v) It would appear that some sort of moral pressure different from superior 
order yet not nece arily constituting physical threats may be regarded as a 
plea in mitigation of sentence. Thus, the Tribunal acting in the Einsatz­
ruppen Trial, in discussing what has been defined here as duress, held that 

(')Vol.XI, p. 47. 
(1) Vol. V, i,p. 20-21 and Vol. VU, p. 88. (Italics inserted). 
(1) See Vol. Ill, pp. 14 and 85. 
(') Vol. VIII, p. 91. 
(') V.:,1. Xl, p. 102. 
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" superior means superior in capacity and power to force a certain act. 
·~ does not mean superiority only in rank. It could easily happen in an 
illegal enterprise that the captain guides the major, in which case the captain 
could not be heard to plead Superior Orders in defence of his crime.' '(1 

This Tribunal did not state explicitly that the major could possibly have 
pleaded superior orders, but the British Military Court which tried Gozawa 
Sadaichi and others,(2) in passing sentence, addressed the following word~ 
to Gozawa Sadaichi, who was commanding officer of a prisoner of war camp : 

"Gozawa Sadaichi, the Court has taken a merciful view, and grave as 
was your crime, inasmuch as out of every four helpless men committed 
to your care, one died ; nevertheless, you were led to acquiescence by 
your more powerful adjutant. But your punishment must be severe. 
The sentence of the Court is, subject to confirmation, that you be kept in 
prison for the term of twelve years." (Italics inserted.) 

7. MILITARY NECFSSITY(3) 

In the High Command Trial, the Tribunal conceded that the plea of military 
necessity did, in the circumstance proved, serve to exculpate the accused on 
certain charges concerning spoliation. It was emphasised that the defendants 
were " in many instances in retreat under arduous conditions wherein their 
commands were in serious danger of being cut off. Under such circum­
stances, a commander must necessarily make quick decisions to meet the 
particular situation of his command. A great deal of latitude must be 
accorded to him under such circumstances. What constitutes devastation 
beyond military necessity in these situations requires detailed proof of an 
operational and tactical nature. "(4) 

The Tribunal which conducted the Hostages Trial was also called upon 
to decide on the validity of pleas based on alleged military necessity put 
forward by the defendants in that trial.(5) It decided that ' Military 
necessity or expediency do not justify a violation of positive rules . . . The 
rules of international law must be followed even if it results in the loss of a 
battle or even a war". The Tribunal added, however, that the prohibition 
contained in the Hague Regulations " are superior to military necessities of 
the most urgent nature except where the Regulations themselves specifically 
provide the contrary "(6) and pointed out that Article 23 (g) of th se Regula­
tions prohibited " the destruction or seizure of enemy property except in 
cases where this destruction or seizure is urgently required by the 11ecessities o 
war. "(7) 

Like the Tribunal which conducted the High Command Trial, that before 
which the Hostages Trial was held was of the opinion that the plea of necessit 
might be applicable in the circumstances of an army badly harassed while 
in retreat : " The destruction of public and private property by retreating 
military forces which would give aid and comfort to the enemy may constitute 
a situation coming within the exemptions contained in Article 23 (g)." 

(1) Vol. Vill, p. 91. 
(')Seep. 159. 
(') See also p. I 56. 
(') See Vol. XII, pp. 123-6. 
(') See Vol. vm, pp. 66-9. 
(') Italics inserted. 
( 7) ( talics inserted. 

( 378) 
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The Tribunal thus adopted a favourable attitude to the plea as it related to 
the acts of the accused Rendulic in his retreat before the Russian army in 
Finmark, Norway.(1-) 

This may be the appropriate place, however, to mention a separate ruling 
by the Tribunal acting in the High Command Trial, which, while not referring 
to armies in retreat, may po sibly be regarded as an application of a rule as 
to necessity ; the Tribunal approved the opinion that " A belligerent com­
mander may lawfully lay siege to a place controlled by the enemy and en­
deavour by a process of isolation to cause its surrender. The propriety of 
attempting to reduce it by starvation is not questioned. Hence the cutting 
off of every source of sustenance from without is deemed legitimate. It is 
aid that if the commander of a besieged place expels the non<0mbatants, 

in order to lessen the number of those who consume his stock of provisions, 
it is lawful, though an extreme measure, to drive them back, so as to hasten 
the surrender. "(2) 

The plea of military necessity has been more often rejected in war crime 
trials than accepted, however ; indeed the success of Rendulic and of the 
accused in the High Command Trial in this respect was exceptional.(3) A 
somewhat similar but more general plea was put forward in the Milch Trial, 
that " Modem war means total war and as such has suspended, in several 
points, international law as it existed up to now", was not allowed by the 
Tribunal which tried the case and Judge Musmanno made some remarks on 
his own attitude to it.(•) Substantially the same plea was rejected in the 
Krupp Tria/.(5) 

It should be added that the Tribunal conducting the High Command Trial 
immediately before reading the passage quoted above, stated that the 
view that military necessity includes the right to do anything that contributes 
to the winning of a war " would eliminate all humanity and decency and all 
law from the conduct of war and it is a contention which this Tribunal 
repudiates as contrary to the accepted usages of civilised nations. Nor does 
military necessity justify the compulsory recruitment of labour from an 
occupied territory either for use in military operations or for transfer to the 
Reich, nor does it justify the seizure of property or goods beyond that which 
is necessary for the use of the army of occupation. Looting and spoliation 
are none the less criminal in that they were conducted, not by individuals, 
but by the army and the State. 

" The devastation prohibited by the Hague Rules and the usages of war is 
that not warranted by military necessity. This rule is clear enough but the 
factual determination as to what constitutes military necessity is difficult. "(6) 

It may be mentioned here that Article VIll of the Chinese Law of 24th 
October, 1946, Governing the Trial of War Criminals, provides, inter alia, 
that the circumstance that war crimes were committed out of political necessity 
shall not exonerate the offenders.(7) 

(1) See Vol. VIII, pp. 67-9. 
(' ) See Vol. XII, p. 84. 
(") instances of the rejection of the defence have been mentioned in Vol. XII, p. 127. 

Compare also Vol. V, p. 35, Vol. VI , p. 63, Vol. VU, p. 10 and Vol. X, pp. 138-9. 
(•) See Vol. VIJ , pp. 44 and 64-5. 
(") Vol. X, p. 133. 
(') Vol. XII , pp. 93-4. 
(' )Vol.XIV, p. 157. 
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8. SELF-DEFENCE 

A plea_of self-defence may be successfully put forward, in suitable circum­
sta_nces, m ~ar crime trials as in trials held under municipal law. The 
Tnbunal which conducted the Krupp Trial compared the defence of 
"necessity " and that of self-defence in a manner which leave no doubt 
that it would have regarded the latter as being applicable in war crime trial 
bad the question arisen to be decided.(1) 

The Judge Advocate, acting in the trial of Willi Tessmann and other by 
a British Military Court, Hamburg, 1st-24th September 1947 (2) advised 
h "s ' ' t e court : o far as the defence of self-defence is concerted I need add 

but little to that which bas been said. The law permits a ma~ to save hi 
own life by despatching that of another, but it must be in the last resort. 
He !s expected to retreat to the uttermost before turning and killing bi 
~ssa1Iant ; and, of course, such considerations as the nature of the weapon 
m the hands of the accused, the question whether the assailant had any 
weapon and so forth, have to be considered. In other words, was it a la t 
resort ? Had he retreated to the uttermost before ending the life of another 
human being ? " 

A successful plea of self-defence would appear to have been entered in the 
trial of Erich Weiss and Wilhelm Mundo before a United States Military 
~ovem~ent Court at Ludwigsburg.(3) On the other hand the plea failed 
m the tnal before a British Military Court at Kuala Lumpur of Yamamoto 
Chusaburo.(•) 

9. THE PLEA OF LEGITlMATE REPRISALS 

(i) The plea of legitimate reprisals has two aspects ; it may be used to 
justify acts between belligerents which would not be legal otherwise, and it 
may be quoted as justifying measures taken by an occupying power against 
the population of an occupied territory which would otherwise be illegal. 
The taking of reprisals against prisoners of war is forbidden by Article 2 
of the Geneva Prisoners of War Convention. This rule wa illustrated by 
the Dost/er Tria/.(5) 

(ii) No judicial authority dealing directly with the first aspect bas come to 
the notice of the compilers of the present series of volumes, perhaps mainly 
because of the paucity of trials in which any allegations have been made of 
the use during the second World War of illegal methods of conducting 
hostilities.(6) 

(iii) The second aspect has arisen in a number of trials, mainly those 
reported in Volume Vlli and the High Command and Raucer Trials reported 
in Volumes XII and XIV respectively. In the Hostages Trial,(:) the Tribunal 

( 1) See Vol. X, p. i48. 
(') This trial was also cited in Vol. V, pp. 73 and 76. 
( 3) See Vol. XIII, pp. 149-50. Compare Vol. xrv, p. 129. 
(•) See Vol. III, pp. 77, 78 and 79-80, where the plea i examined a little further. 
(•) See Vol. I, pp. 28-31. 
(') See pp. 109-111 . The Tribunal acting in the Hostages Trial stated explicitly that this 

aspect was not before it (Vol. VIIJ , p. 77). Compare a comment in Vol. XIV, pp. 129- 130. 
(') See Vol. vm, pp. 34-92. 
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. di tingui bed between " reprisal victims " and " hostages "(1) but it has been 
een that the cli tinction appears to Lie in the circumstances under which the 

victim are taken into captivity and not in the law which should govern 
their fate.(2) 

The plea of legitimate repri als has usually come before the courts in 
cases of the killing of inhabitants of occupied territories rather than in cases of 
their ill-treatment. The Tribunal acting in the Hostages Trial held that, 
subject to a number of conditions, the killing of reprisal victims or hostage 
in order to guarantee the peaceful conduct in the future of the population 
of occupied territorie wa legal.(3) These conditions were said to be the 
following : 

(a) the step hould be taken only " as a last resort " and only after 
regulations uch as tho e elaborated by the Tribunal(') had first been 
enforced ; 

(b) the hostages may not be taken or executed as a matter of militar 
expediency · 

(c) " The population generally " must be a party " either actively 
or passively " to the offences whose cessation is aimed at ; 

(The Tribunal clid not define the nature of " active " or " passive " 
participation, but stated that " some connection " must be shown 
" between the population from whom the hostages are taken and the 
crime committed "(5).) 

(d) it must have proved impossible to find the actual perpetrators of 
the offences complained of ; 

(e) a proclamation must be made, "giving the names and addresse 
of hostages taken, notifying the population that upon the recurrence of 
stated acts of war treason the hostages will be shot " · 

(f) ' the number of hostages shot must not exceed in severity the 
offences the shooting i designed to deter " ; 

(The Tribunal did not, however, suggest any tests whereby such 
measures could be related to offences whose perpetration was expected) ; 
and 

(g) " unless the necessity for immediate action is affirmatively shown, 
the execution of hostages or reprisal prisoners without a judicial hearing 
is unlawful " ;(6) 

(It was not stated on what charges hostages would be tried and what 
would be the nature of proceedings taken against them ; a passage in 
the judgment, however, suggests that what was meant was not a trial 
in the usual sense but " a judicial finding that the necessary conditions 
exist and the essential steps have been taken to give validity to such 
action.' '(7)). 

(') See Vol. VIH, p. 61. 
(') See Vol. VIII , p. 79. 
(') See Vol. Vlll, pp. 7-88. 
(' ) See Vol. vrn, p. 62. 
(5) Elsewhere, however, the Tribunal pointed out that there was '· nothing to infer that 

the population of Topola [from whom certain hostages had been taken and shot] supported 
or shielded the guilty persons." (Vol. vm, p. 65.) (See also pp. 86-88 of Vol. YIU.) 

( 1) See Vol. Vill, pp. 64-65. 
(7) Vol. VlIJ , p. 64. 
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The Trial of Bruns and two others by the Norwegian Courts provides 

evidence that, since the purpose of reprisal action is to coerce an adver ary 
or an inhabitant of occupied territory to observe international law, it i one 
test of the bona fides of such action that its being taken should be publicly 
announced.(1} 

An examination of the Judgment delivered in the Hostages Trial show that 
the Tribunal's conclusion that the killing of hostages and reprisal pri oner 
may in certain circumstances be legal has not been the reason for a finding of 
not guilty regarding any of the accused in the trial with the possible exception 
of the defendant von Leyser, of whom the Tribunal aid : ' The e idence 
concerning the killing of hostages and reprisal pri oners within the corp 
area is so fragmentary that we cannot say that the evidence is ufficient t 
upport a finding that the measures taken were unlawful. The killing of 

hostages and reprisal prisoners is entirely lawful under certain circum tance . 
The evidence does not satisfactorily show in what respect, if any, the law 
was violated. This is a burden cast upon the prosecution hich it ha 
failed to sustain " . This accused was, therefore, found not guilty under 
Count One of the lndktment, but guilty on other count . 

The Judge Advocate acting in the Trial of Ke elring expre ed the 
opinion that there wa " nothing which makes it ab olutely clear that in n 
circumstances- and especially in the circumstance which I think are agreed 
in this case- that an innocent person properly taken for the purpo e f a 
reprisal cannot be executed ".(2) 

On the other hand the London Charter in Article 6 {b), and Control 
Council Law No. IO, in paragraph I (b) of Article 11, both recogni e \ ithout 
qualification the ·• killing of ho tages " as a war crime(3) a do al o the 
Australian, Netherlands and Chinese War Crimes law ,(4) v hile the French 
War Crimes Ordinance of 28th August, 1944 state that " Premeditated 
murder ... shall include killing as a form of reprisal ' .f•) 

Furthermore, Article 46 of the Hague Convention protect ·• indi idual 
life " in occupied territory and Article 50 provide : 

" No collective penalty pecuniary or otherwise. hall be infl icted 
upon the population on account of the acts of individual for which it 
cannot be regarded as collectively respon ible ".(6 

The Tribunal which conducted the Einsatzgruppen Trial had no he itation 
in regarding Article 50 of the Hague Regulation a being applicable to the 

(') See Vol. Ill , pp. 21 - 22. Compare Vol. VI, pp. 115-16 and 119. 
( 1) Vol. VIJl, pp. 12, 83 and 85. . _ . . 
(') The defence in the Hostages Trial clauned that the killing of ho iage wh1 h , as 

prohibited by the Charter of the Internationa l Military Tribunal and Law o. 10, a by 
paragraph 461 of the British Manua l, to ':"hich ounscl al o made reference. ,.,,- the 
execution of hostages in the old sense of pnsoners held as a guarantee f the ~bserva.nce 
of treaties, armistices or other agr~me~ts, or of persons_ taken ~ an _occupyt_ng po~er 
as security for requisitions and contnbuuons and not the killing of_mhab1tant _ ot _occupied 
territories with the aim of ensuring the observance of good order in u h temton . The 
prosecution replied that it was inconceivable that, sin :e thousand of ho ta~ were e, ecut_ed 
in reprisal for hostile acts during the last two wars, ttus was not prcc1SCI the practice 
which the Charter and Control Council Law condemned. lf these tatutes were ~el_d 
not to include the execution of all kinds of hostages, tbey would be completely an hroni lie 
and meaningless. (See Vol. Vlll , p. 83). 

(') Vol. V, p. 95, Vol. XI, p. 93 and Vol. XIV, p. 153. 
(' ) See Vol. IU, p. 52. Vol. Vlll , pp. 27- 29 and Vol. IX, p. 60. 
(•) See however, Vol. Vlll, p. 78. 
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taking of reprisals and consequently ruled that reprisals may only be taken 
against persons who can be regarded as jointly responsible for the acts 
complained of.(1-) 

In the High Command Trial the Tribunal, faced with facts concerning 
repri al killings in occupied territories similar to those proved in the 
Hostages Trial, found it • unnecessary to approve or disapprove the con­
clusions of the law [announced in the Judgment delivered in the latter trial] 
as to the permissibility of uch kiJJings." It was content to hold that the 
killing proved to have taken place would not fall within the field of what was 
permissible according to the Judgment in the Hostages Trial.(2) 

The British Military Courts which conducted the Trial of von Mackensen 
and Maelzer,(3) and the Trial of Kesselring,(4) must be taken, in finding the 
accu ed guilty, to have rejected the plea of legitimate reprisals on the facts of 
the two case , and the confirming officer did not upset the findings of guilty 
pa ed on the accu ed. or did the accused in the Trials of Franz Holstein 
and 23 others and of Hans Szabados{5) which were conducted before French 
Military Tribunals, benefit from any consideration that their acts might be 
ju tifiable as legiti mate reprisals, for here again the offences proved to have 
taken place went beyond what could be considered as legitimate even taking 
into account the unsettled state of the law on this point.{6) 

(iv) The Judge Advocate acting in the Trial of Captain Eikichi Kato, by an 
Australian Military Court, Rabaul, 7th May, 1946, drew the Court's attention 
to the following paragraphs in Chapter XIV of the Australian Manual of 
Military Law, thereby seemingly giving his approval to these passages : 

•· 386. If, contrary to the duty of the inhabitants to remain peaceful, 
hostile acts are committed by individual inhabitants, a belligerent is 
ju tified in requiring the aid of the population to prevent their re­
currence and, in serious and urgent cases, in resorting to reprisals. 

" 387. An act of disobedience is not excusable because it is committed 
in consequence of the orders of the legitimate Government. and any 
attempt to keep up relations with that Government or to act in under­
tanding with it, to the detriment of the occupant, is punishable as war 

treason .. .. 

" 459. What kinds of acts should be resorted to as reprisals is a 
matter for the consideration of the injured party. Acts done by way 
of reprisals must not, however, be excessive and must not exceed the 
degree of violation committed by the enemy. "(7) 

These passages however do not deal specifically with the kilting of innocent 
inhabitants in occupied territory.(8) 

(v) The etherlands Courts acting in the Trial of Hans Rauter dealt at 
ome length with the question of reprisals in general(9) and the Court of 

( 1) See Vol. VIII, pp. 86- 7. 
(") Sec Vol. XII , pp. 84-5. 
( 1) See Vol. VIII, pp. 1- 8. 
(' ) See Vol. VIJI, pp. 9- 14. 
(•) See Vol. VIII. pp. 22- 23 and Vol. XI , p . 60. 
C' ) Compare Vol. Vlll ,' pp. 12- 13 and 80-1. 
(') ol, V, p. 38. 
(") ln fact the Manual does not represent the rules of international law as permitting 

uch killings. 
( 1) See Vol. XIV, pp. 123- 13 . 
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Cassation, on appeal, adopted the view that no right of reprisal can arise 
except as a result of an illegal act of a State. Consequently, acts on the 
part of inhabitants of occupied territories, unless they can be regarded a 
acts of a State, do not give rise to a right to reprisal but only to a right to 
punish the individual offenders. 

In its Judgment the Netherlands Special Court of Cassation distinguished 
between three separate issues : 

(a) The legal basis of legitimate reprisals ; 

(b) The possible objects of such lawful reprisals ; 

(c) The nature of certain acts allegedly committed in reprisals, in the 
absence of a proper legal basis. 

(a) The Court took the view that legitimate reprisals could only ari~e 
between States as subjects of international law. The main consequence of 
this opinion was that the original violation, giving rise to legitimate repri al , 
must be in the nature of an act involving the responsibility of a State. The 
Court stressed the fact that such acts can be committed only through the 
medium of individuals, but they must be individuals acting on behalf of the 
State and thereby representing it as its organs. The Court referred specifically 
to members of governments and military commanders. 

From this it followed that where violations are committed by irresponsible 
individuals, this can never give a legal basis for resorting to lawful reprisals. 
The Court found that such was the case with the hostile acts of the Dutch 
population against the Germans. They constituted acts of individuals and 
not of a State, so that, in the absence of any violation for which the ether­
lands State could be held responsible, the Germans could not and did not 
acquire the right to answer these hostile acts by reprisals. 

(b) When reprisals are lawful under this rule, they may be taken "again t 
all objects which, in the given circumstances, come into consideration to 
this end " . This includes, as the Court put it, the "subjects " (citizens) of 
the State guilty of the criminal violation "wherever they may be". 

The Court of Cassation did not go beyond this point with regard to tile 
possible objects of lawful reprisals, and consequently did not state its view 
as to whether or in what circumstances it was permissible to kill inhabitant 
detained as hostages. 

(c) Acts allegedly committed in reprisals which lacked the legal basi 
described above, were treated by the Co~rt of Cassation as "so-called' '. or 
illegitimate reprisals. All the acts committed by the accused Rauter against 
the Dutch population were regarded as falling within this concept for the 
reason that. under international law, the Netherlands State, as represented 
by its organs during the war, had not been guilty of any violation ~f in~er­
national law against the German State. In the absence of such v10lat1on 
the German State, as represented by its organs in occupied Holland, was not 
entitled to take any reprisals against any possible object, including members 
of the Dutch popuJation.{1) 

(1) lt would appear that the Court of Cassation took the ':'iew that in any case _the German 
government lost any right of reprisal which it may otherwise ha':'e had by wagmg a war o f 
aggression against the Netherlands and failing to fulfil its duues as an occupant . tSee 
Vol. XIV, pp. 136-137). 
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While classifying the accu ed 's acts in the above fashion, the Court of 
Ca ation entered into the related question as to the position arising when 
inhabitants of occupied territory do commit hostile acts against the occupant 
10 which the latter cannot reply by reprisals. The court came to the con-

Ju ion that in such case the occupant was entitled to impose punishment 
pon the offender . It tre sed two points in this respect : 

(a The puni hment mu t affect only the actual offenders. 
(b) The puni hment impo ed mu t not be contrary to the laws and 

u tom of war. 

In the court 's opinion th i deri ved from Article 50 of the Hague Regula­
tion , whi h p rohibit the impo ition of collective penalties of any kind. 
The onJy exception allowed i when the population in a given area can be 
· · regarded a collectively responsible " for an offence. This, in the Court's 
opinion, meant that even in this exceptional case the individuals affected 
\ ere the actual offender . The general conclusion drawn by the Court 
wa that , when act of violence are committed by inhabitants, the punishment 
may never affect innocent per ons. 

The rul that ind ividual gu ilty of a violation of the laws and customs of 
war, including the taking of illegitimate reprisals, are penally responsible, 
i · left u naffected. U nder the Court's theory a State official who commits 
illegitimate reprisals and thu affects innocent persons, is guilty of a war 
ri me. 

i) The remark of the Tribunal before which the Einsatzgruppen Trial 
wa held that " under International Law, as in domestic Law, there can be 
no repri al again st repri al " ( ince a legal reprisal cannot create the grounds 
for a legal counter-repri al) sugge ts that the inhabitant of an occupied 
terri tory i not ah ay bound to refrain from hostile acts against the occupying 
power.(1) 

10. IG ORA NCE OF THE LAW 

In general, under municipal law systems, a mistake of law is not regarded 
as an excuse. There ha , however, been some tendency to recognise that 
an alleged war criminal can not be expected to have been quite as well aware 
of the provision of international law as of those of his own municipal law. 
Among other instance ,(2) the advice of the Judge Advocate in the Scuttled 
U-Boats Case may perhaps be relevant. The case turned substantially on 
what view the Court wa to take of the question whether the accused at the 
materia l time knew of the urrendering of the German armed forces in the 

orth We t region of Germany. Since the act of surrender laid down law 
binding upon the accused, the question may perhaps be regarded as one of 
mistake of law (although admittedly of rather a different character from a 
mistake of the general law) because it is analogous to the position under 
municipal law when an accused pleads that he was unaware of the promulga­
tion of a law defining crimes. 

(1) See Vol. VJO, pp. 87- 8. Lord Wright in his Foreword to Vol. VIJI has maintained 
that it is never legitimate deliberately to kill innocent individuals and that to do so is 
prohibited by the Hague Convention, the London Charte.r and Law No. 10. The Report 
of tbe 1919 law mission on Responsibilities and the opinions of eminent international 
lawyers were quoted in support of this thesis. 

') See Vol. I , p. 12, Vol. V, p. 44 and Vol. Vll, p. 64. 
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The Judge Advocate in concluding his summing-up advised the court in 
the following way : 

· · Do you think it is at all reasonably po sible that the accused had 
heard nothing at all which would put him upon his guard a regard the 
handing over of the submarines, remembering that he was with thi 
ecurity flotilla, and was in a naval port a t a time when rumours were 

presumably going round like wild fire? Are you sati fled that the 
man's state of mind at the time in que tion was this : I honestly 
believed I had an order : I did not know anything about any surrender ; 
it was not for me to inquire why the higher command should be scuttl ing 
submarines ; I honestly, conscientiously and genuinely believed I bad 
been given a lawful command to scuttle the e ubmarine and r 
have carried out that command and I cannot be held re ponsible · ? 
Gentlemen, that is a matter for you to consider. 

" The Defence suggests if you look at the evidence a a whole that that 
is a reasonable possibility. I am going to tell you that in my iew i 
the accused did not have any knowledge of these terms and that he did 
believe honestly that he had an order of this kind and th.at he carried it 
out ; well, then, gentlemen, you will be entitled to acquit him. " (1) 

A statement made by the Tribunal which conducted the Flick Trial i 
relevant here, although it may be thought that the passage refers to an 
occupant 's duty to respect, unless absolutely prevented, the laws in f orce in 
the occupied country : 

·• It was stated in the beginning that re ponsibility of an individual 
for infractions of international law is not open to question. In dealing 
with property located outside his own State he must be expected t 
ascertain and keep within the applicable law. Ignorance thereof will not 
excuse guilt but may mitigate punishment. The Tribunal will find 
defendant Flick guilty in respect of the Rombach matter but will take 
fully into consideration in fixing his punishment all the ci rcumstance 
under which he acted. " (1) 

In the Judgment delivered in the High Command Trial it was sai~ t_h:a~ : 
· • Military Commanders in the field with far reaching military resp~ns1~1lit1~ 
cannot be charged under international law with criminal paruc1pat.Jon m 
issuing orders which are not obviously criminal or which they are not shown 
to have known to be criminal under international law. Such a commander 
cannot be expected to draw fine distinctions and conclusions as to ~egality 
in connection with orders issued by his superiors. He has the ngbt to 
presume, in the absence of specific knowledge to the contra~, _that the 
legality of such orders has been properly determined befo re therr issuance. 
He cannot be held criminally responsible f or a mere error in judgment as to 
disputable legal questions. " (3) 

The use of the word "error " indicates that the Tribunal had not in mind 
a situation in whi,;;h a defendant is to be regarded as innocent because the 
law relating to his acts is too vague to give a definite answer as to the legality 

{1) See Vol. V, pp. 69-70. (Italics inserted.) 
( 2) Vol. IX, p. 23. (I tali cs inserted.) 
( 1) Vol. XU, pp. 73-74. (Italics inserted.) 
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of those. acl . Indeed, the attitude usually taken by the courts to the plea 
of upenor orders(1) seems to involve admitting that a mistake of law may 
at any rate be pleaded in mitigation ; if an order was not known to an 
accu ed to be illegal, and it was not unreasonable for him to mistake it as 
legal, he may plead in mitigation that he acted on that order in carrying out 
the act charged. 

1n the Latza Trial a orwegian Lagmannsrett held that the accused had 
been . under a pardonable misconception in incorrectly believing that a 
certam Gen_nan law was consistent with international law, but on appeal 
the orweg1an Supreme Court stated that it could not find in view of the 
unce'.tainty of international law on the point, that the G;rman provision 
was m fact illegal.(2) 

11. MISTAKE OF FACT 

A mistake of fact, however, may constitute a defence in war crime trials 
ju t a it may in tr!al before municipal courts. This is illustrated by the 
fact that the executioner of allied victims have sometimes been found not 
gui)ty on the grounds of their having reasonably believed that the executions 
which they were carrying out were legal.(3) 

The Judge Advocate in the Almelo Trial advised the court that, if the 
court felt that the existing circumstances were such that a reasonable man 
might ~ave believed that a victim whose killing was charged had been tried 
accordmg to law and that a proper judicial legal execution had been carried 
out, then it would be open to the court to acquit the accused. The relevant 
consideration was whether certain accused had reason to believe that they 
were carrying out a lawful sentence.(4) 

A ~~na fide mis~ake of fact does not negative the operation of the defences 
of military necess1ty,(0) duress(6) or (possibly) the defence that a prisoner of 
war was shot while trying to escape.(7) In the Hostages Trial the Tribunal 
said that : " In determining the guilt or innocence of any army commander 
when charged with a failure or refusal to accord a belligerent status to 
captured members of the re i tance forces, the situation as it appeared to 
him must be given the fir t consideration. Such commander will not be 
permitted to ignore obvous facts in arriving at a conclusion. One trained 
in military science will ordinarily have no difficulty in arriving at a correct 
decision and if he wilfully refrains from so doing for any reason, be will be 
held criminally respon ible for wrongs committed against those entitled to 
the rights of a belligerent. Where room exists for an honest error in judg­
ment, such army commander is entitled to the benefit thereof by virtue of 
the pre umption of hi innocence. "(8) 

(1) See pp. 157- 158. 
(' ) See Vol. XIV, pp. 60, 69 and 82 3. 
( 3) See Vol. V, pp. 79-81. 
(') Vol. I , pp. 41 1;1nd 45. ~ also in the trial by a British Military Court at Hamburg 

of Carl Rath and Richard Thiel , 23rd-29th January, 1948 (not previously treated in these 
volumes}, the _Judge Advocate advised the court that it would be a good defence to the 
charge of havmg unlawfully executed certain Lu.,cemburg nationals if an accused could 
show that he honestly believed that he was participating in a lawful execution upon someone 
who was lawfully conscripted into the German army and had been sentenced to death. 
Compare also Vol. XI, pp. 50-1 . 

(5) See Vol. VIII, pp. 68 and 69. 
(') See Vol. X, pp. 175-<i. 
(') Seep. 186, note 5. 
( 8) Vol. YIU, p. 58. 

.. 
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12. THE MENTAL CAPACITY OF THE ACCUSED 

ln the trial of Wilhelm Gerbsch, the Special Court in Amsterdam, while 
passing a sentence of 15 years' imprisonment, recognised as a mitigating 
circumstance the fact that the accused 's " mental faculties were defective 
and undeveloped " at the time of the crimes as well as at that of the trial.(1) 

On the other hand a mere plea of drunkenness was rejected in the trial 
of Yamamoto Chusaburo by a British Military Court at Ku:- 1~ Lumpur,(2) 
while in the Milch Trial, the Tribunal rejected a defence claim that the 
accused made violent statements, due to uncontrollable temper, overwork and 
head injuries, which were not to be taken seriously.(3) 

, o exhaustive study of the ages of persons condemned as war criminal 
ha been made in these volumes, but it may be mentioned that sentence 
recorded in these volumes have on occasion been passed upon person 
of 15 years and upwards.(4) 

13. THE ALLEGED VAGUENESS, UNCERTAI TY OR OBSOLETENESS OF THE LAW 

This plea was put forward in the Peleus Tria/(5) and in the Flick, I.G. 
Farben and Krupp Trials, where it was often amalgamated with the argument 
that the international law relatjng to economic offences in occupied territorie 
had been rendered obsolete by the coming of " total war ' which included 
a highly developed economic warfare.(6) 

The United States Military Tribunal which conducted the /.G. Farbe11 
Trial showed a willingness to admit that changing international custom may 
render a rule of law obsolete and so take away its obligatory nature : ' 
custom is a source of international law, customs and practices may change 
and find such general acceptance in the community of civilised nation as t 
alter the substantive content of certain of its principles ".(7) " Technical 
advancement in weapons and tactics used in the actual waging of war ' 
may have rendered obsolete or inapplicable certain rules relating to " the 
actual conduct of hostilities and what is considered legitimate warfare."( 
Similarly, the Judgment delivered in the Flick Trial stated that certain specified 
technical developments occurring since 1907 "make plain the necessity of 
appraising the conduct of defendants with relation to the circumstances and 
conditions of their environment. Guilt, or the extent thereof, may not be 
determined theoretically or abstractly. Reasonable and practical standards 
must be considered."(') 

Such considerations, nevertheless, did not serve to acquit Flick of guilt in 
connection with the Rombach plant,(1°) and the Tribunals acting in the /.G. 
Farben Trial and the Krupp Trial, explicitly and tacitly respectively, rejected 
their application to the protection afforded by the Hague Convention to 

( 1) See Vol. Xlll, pp. 132 and 137 . 
(') See Vol. lll, pp. 77-8 and 80. 
(") See Vol. VU, p. 47. 
(') See Vol. IX, p. 66 and Vol. XI, p. 74. 
(') See Vol. I, pp. 1~15. 
(') See Vol. X. p. 64-7. 
(') See Vol. X. p. 48. 
( 1) See Vol. X. p. 49. 
(') See Vol. IX, p. 23. 
(1°) Ibid, p. 23. 
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property rights in occupied territories.(1) The plea based on the alleged 
aguene of the relevant law was also explicitly rejected by the Tribunal 

acting in the /.G. Farben Tria/,(2) and an argument based on its alleged 
ob olete nature was rejected in the Milch Trial.(3) 

Similarly, the Judge Advocate acting in the Peleus Trial said that if this 
were a case which involved the careful consideration of the question whether 
or not the command to fire at helpless survivors struggling in the water was 
lawful in International Law, the Court might well think it would not be fair 
to hold any of the subordinates accused in this case responsible for what 
they were alledge to have done. In the present case, however, it must have 
been obviou to the most rudimentary intelligence that it was not a lawful 
command.(4) 

14. THE PLEA THAT A SHOT PRJSONER OF WAR WAS SHOT WHILE ATTEMPT( "G 

TO ESCAPE 

(i) The legality of hooting prisoners of war while attempting to escape 
has been recognised.(5) 

The Judge Advocate acting in the Dreierwa/de Trial, however, said that 
such shooting would be legal " if it is reasonable in the circumstances ",(6) 

while in the Trial of Erwin Wieczorek and two others by a British Military 
Court at Hamburg, 28th August to 6th November, 1948,(7) the Judge Advocate 
advised the Court that : 

" Colonel Barratt has drawn your attention to the law ... which is, 
of course, that there i no justification for killing a prisoner of war, 
except to prevent him escaping. Even then, of course, although the 
volume of Oppenheim which was referred to, did not, l think, deal 
with this point- even then I must advise you that the English Law on 
this matter is that you should only in such circumstances use such a 
degree of violence as is necessary to the circumstances. lf a prisoner 
of war were escaping the guard in charge of such a prisoner would 
only be justified in u ing firearms lethally if there were no other reason­
able prospect or recapture of reducing into captivity the prisoner 
again. If the prisoner could reasonably be re-apprehended without 
the u e of firearms, then such lesser course should be resorted to." 

(ii) On the other hand it is not permissible to shoot a prisoner of war on 
recapture on the grounds that he attempted to escape.(8) Among the pro­
vi ion of the Hague and Geneva Conventions which the Tribunal acting 

(') See Vol. X, pp. 48- 9 and 133-4. 
(') See Vol. X, p . 49. 
(') See Vol. VII, pp. 44 and 64-5. 
(' ) Vol. l , p. 15. 
(•) See Vol. I, pp. 86-7, Vol. UI, p. 22, and Vol. VU, p. 61. Compare Vol. XI, pp. 74-5. 

The Judge Advocate acting in the Dreierwalde Case advised the court that, if the accused 
Am berger " did see that his prisoners were trying to escape or had reasonable grounds for 
thinking that they were attempting to escape," to shoot at them to prevent their escape 
would not be a breach of the laws and customs of war. (See Vol. Ill, pp. 86-7. Italics 
inserted.) 

( 1) Vol. I, p. 86. 
(') ot previously referred to in these Reports. 
( 8) See Vol. VII , p. 61 , and Vol. Xll , pp. 101- 2. 
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in the High Command Trial regarded as being declaratory ~f customary 
international law, were part of Article 8 of the former, and Article 50 of the 
latter, which provide : 

' ' Article 8 : 
· ... Escaped prisoners who are retaken before being able to rejoin 

their own army, or before leaving the territory occupied by the army 
which captured them, are Liable to disciplinary punishment. 

" Prisoners who, after succeeding in escaping, are again taken 
prisoners, are not liable to any punishment on account of their previous 
escape. "(1) 

" Article 50 : 
" Escaped prisoners of war who are re-captured before they have 

been able to rejoin their own armed forces or to leave the territory 
occupied by the armed forces which captured them shall be Liable only to 
disciplinary punishment. 

" Prisoners who, after succeeding in rejoining their armed forces or 
in leaving the territory occupied by the armed forces which captured 
them, are again taken prisoner shall not be liable to any punishment 
for their previous escape. "(2) 

(ii i) Nor is it permissible to shoot prisoners of war to prevent their 
attempting to escape, even though their intentions to make the attempt i 
known.(3) 

(iv) Finally, a prisoner of war may not legally be shot if attempting to 
escape to save his life.(4) 

15. PLEAS IN MITIGATION OF SENTENCE 

As has already been seen, the courts have recognised that some pleas, 
while they do not exculpate an accused, are worthy of consideration as 
reasons for mitigating the sentence to be passed ; such pleas include that 
of superior orders. 

It should be added that on many occasions defence counsel have availed 
themselves of a right to enter a special plea in mitigation of sentence, based 
upon facts of a varied nature including the age, experience and family 
responsibilities of the accused ; such pleas were made, between the announce­
ment of findings and pronouncement of sentence, in, for instance, the Be/sen 
Trial.(5) 

Furthermore the judgments delivered in war crime trials have themselve 
often pointed out that, while an accused is guilty of an offence charged, 
there exist factual circumstances which the court will consider as mitigating 
the severity of the sentence which ought to be imposed ; such statements 
have been made for instance by French, United States, and Netherlands 

(1) This Article was held to have been infringed in the trial of Flesch by the Norwegian 
court3. See Vol. VI, p. 114. 

(1) See Vol. XII, pp. 90 and 91. 
(") See Vol. VII, p. 61. 
(') See Vol. VII, p. 61. 
(') See Vol. II, pp. 122-S. Compare Vol. I, pp. 87 and 102 and Vol. XI, p. 74. 

.. 
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courts in trials of war criminals.{1) As was stressed in the judgme~~ del_ivered 
in the Hostages Trial, however, " it must be observed that nuttgat101;1 of 
puni hment does not in any sense of the word reduce the degree of th~ crone. 
It i more a matter of grace than of defence. . In ot~er words, Jhe pumshn_tent 
a e sed i not a proper criterion to be considered 1_n evaluating t~e ~~~ngs 
of the Court with refe rence to the degree of magrutude of the cnme. ( ) 

The circumstance which have been thus regarded as being extenuati~g 
have been varied in nature · of more legal int~rest than ~ost perh_aps 1s 
the circumstance that an illegal order was not earned ou!, whi~h ~e Tn~u~al 
in the Hostages Trial regarded as being wort~y of cons1derat1on m dec1dm2 
upon the punishment of a commander who JSSued such an order.(3) 

(') See Vol VIII pp 16 74-5 and 92 · Vol. JX, pp. 29-30 and 66; Vol. XI, p. 4 ; Vol. 
XIJ, pp. 94 ~ n'l- 2 ·and p. 93, note l ; Vol. XIJJ, pp. 121, 132 and , 37 ; and Vol . XIV, 
pp. 141 and 143. 

(') Vol. VIII, p. 74. 
( 1) See Vol. VIll, p. 90. 

VIII 

THE PROCEDURE OF THE 
COURTS 

This present section does not purport to be a complete summary of a ll 
provisions and decisions on questions of procedure which ~uve been set o~t 
in the previous volumes of this series. The purpose of this final V?lume 1 

primarily to provide a summary of the rules of international law which have 
been illustrated in the Reports and, on the matter of the procedure to be 
followed in trials for offences against the international criminal law 
customary international law makes no provisions except for requiring that 
an accused shall be accorded a fair trial. The judgment delivered in the 
Justice Trial, for instance, pointed out that it was essential to recognise that : 
" The jurisdictional enactments of the Control Council, the form of the 
indictment, and the judicial procedure prescribed for this Tribunal are not 
governed by the familiar rules of American criminal law and procedure. 
This Tribunal, although composed of American judges schooled in the system 
and rules of common law, is sitting by virtue of international authority and 
can carry with it only the broad principles of justice and fair play wl,;ch underlie 
all civilised concepts of law and procedure. "(1) 

Some indication of what Allied Courts have regarded as the characteristics 
of a fair trial, when deciding that such a trial had been denied to Allied 
victims by enemy accused, has already been given.(2) What ca n usefully 
be attempted now is to show what steps have been taken to ensure that the 
same courts shall accord those rights to enemy accused.(3) 

(1) Vol. VJ, p. 49 (Italics inserted). Compare the passage from the Judgment delivered 
in the High Command Trial quoted on p. 167. 

(') See pp. 161- 166. 
(
1

) For provisions regarding the composition and procedure of courts, including tho e 
provisions about to be examined, see Vol. I, pp. 13 and 106-10 (British courts) ; Vol. Ill , 
pp. 85-92 (Norwegian courts), pp. 38-40, 4 °-50, 53, 94 and 96-100 (French Courts) and 
57, 107-113 and 116-120 (United States Courts) ; Vol. TV, pp. 126-30 (Canadian Courts) ; 
Vol. V, pp. 98-101 (Australian Courts) ; Vol. VII, pp. 91 - 7 (Polish Courts) ; Vol. XI, 
pp. 103-10 (Netherlands Courts) ; and Vol. XIV, pp. 159- 160 (Chinese Courts). See also 
Vol. Ix, pp. 31-2 (United States Courts). 

No particular treatment will be given in this Volume to the presumption of innocence 
and the rule that conviction is dependent upon proof of the crime charged beyond a reason­
able doubt, but these basic elements of a fair trial have also been frequently stressed by 
Judge Advocates or war crime courts. (See for instance Vol. IX, p. 16 and Vol. X, pp. 109-10). 

While the general right to a fair trial is less easy to provide for than certain constituent 
parts of that right, such as the right to the aid of counsel, ·1 is nevertheless provided by 
certain of the United States enactments that Military Commissions shall conduct their 
proceedings as may be deemed necessary for a full and fair trial. (See Vol. m, pp. 108-9). 

War Crime trials have sometimes been held before mixed inter-allied courts. The 
British Royal Warrant and the analogous Canadian and Australian laws make provision 
for such trials (Vol. I, p. 106, Vol. IV, p. 126 and Vol. V, p. 98), and Art. ll of Ordinance 
No. 7 of the United States Zone of Germany envisages trials by courts appointed jointly 
by the Military Governor of that Zone and by one or more other zone commanders of 
the member nations of the Allied Control Authority. (Vol. llJ, p. 117). The British 
provision has been applied (see for instance, Vol. I, p. I and Vol. V, p. 41), but no use 
has been made of the United States provision. It may be added that, as fai as the writer 's 
knowledge goes, no court trying offences against international criminal law connected 
with the Second World War has been composed either wholly or partly of members from states which were neutral in that war. 
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The rules relating to evidence and procedure which are applied in trials by 
courts of the various countries, and by the International Military Tribunals 
in uremberg and Tokyo, when viewed as a whole, are seen to represent an 
attempt to secure to the accused his right to a fair trial while ensuring that 
the guilty shall not escape punishment because of legal technicalities. Certain 
typical examples are examined in the following paragraphs. The survey 
of information illustrating the protection of certain selected and more 
important rights (see headings 1-5) makes it clear than an attempt has in 
fact been made to secure to an alleged war criminal his rights to a fair trial. 
The later part of the section, however, makes it clear that the aim has also 
been to ensure that the courts are not so bound by technical rules that the 
guilty shall benefit from the exceptional circumstances under which war 
crime trials are necessarily held, and so escape just punishment. 

It will have been noted that a marked general similarity exists between 
the rules laid down in the Charters of the International Military Tribunals 
and in the various municipal enactments governing all the matters discussed 
in this section on the rights of the accused. These procedural rules, as 
much as those quoted elsewhere which lay down provisions of substantive 
law, represent a further contribution to the development of an international 
penal law. They will prove of value in the sphere of the codification of 
international law and will serve as a convenient basis for further develop­
ments in this sphere. 

l. RIGHT OF ACCUSED TO K OW THE SUBSTANCE OF THE CHARGE 

Paragraph (a) of Article 16 of the Charter of the Nuremberg International 
Military Tribunal, which fall under the heading : IV. Fair Trial for 
Defendants, provides that : 

" The Indictment hall include full particulars specifying in detail 
the charges against the Defendants. A copy of the Indictment and 
of all the documents lodged with the Indictment, translated into a 
language which he understands, shall be furnished to the Defendant 
at a reasonable time before the Trial." 

Similarly, Article 9 (a) of Section III-Fair Trial for Accused-of the 
Charter of the Tokyo International Military Tribunal runs as follows : 

" (a) Indictment. The indictment shall consist of a plain, concise, 
and adequate statement of each offence charged. Each accused shall 
be furnished, in adequate time for defence, a copy of the indictment, 
including any amendment, and of this Charter, in a language under­
stood by the accused." 

The Pacific September and December Regulations and the China Regula­
tions for trials by United States Military Commissions all provide that : 
" The accused shall be entitled : (a) To have in advance of trial a copy of the 
charges and specifications, so worded as clearly to apprise the accused of 
each offence charged. " 

A similar provision is made in Article IV (a) of Ordinance No. 7 of the 
Military Government of the United States Zone of Germany, under which 
the Nmemberg Subsequent Proceedings were held, and in Article V of 
Ordinance No. 2 under which Military Government Courts were established. 

T H E PR O ED U R E O F T H E O RT 

The equivalent pro i ion governing trial · by 8 ·t · h 1·1· • 
R I f p d - • • ri 1 1 nary ourt 1 u e o roce ure J:, which ta te that • ·• 1- ( ) Th 

19 1 

he · · d h 11 • · • e accu ed before 
~s a rra1gne. ' a be informed by an offi er of e er harge o~ whi h 

he J~ to be tried .. . the interval bet\\'e 11 hi being -0 infor;;-led and h · 
arraign men t hould not be le than twent -four hou';- . is 

"u(!~ The officer, a t the time of o inform ing rhe accu ·ed . ' hall give the 
. a copy of the c~arge-sheet, and ,, here the ac u ed i a - fdier 

houl? , if 1~ec_e . a ry, explam the charge- heet and charge to him, and h uld 
a l o, if he I ill iterate, read the charges to him." 

Article 179_ o~ the Fren h Code de J u tice ilitai r provide that 11 
~Jleged ,~ar ~ri m1~al_o r~ered to appear be~ re a l ilitary Tribunal e tabli hed 
m a _territorial d1 tnct 111 a. tat~ of wa r mu t. 24 hour at lea t befor the 
meetmg t_hereof, receive not1ficat1on of the ummon containin<> the order f 
con: ocat1on of the ourt a well a the indicati n of the crime r de/t 
alleeed, the ~ext of the law appl icable and the name f the "itne · e which 
the p ro ecu t1 n propo ed t pr du e. 

Under the la, rela ting to tr ial- in the etherland , tJ1e indi tment mu t 
be made known to an accu-ed at I a t ten day before trial. 

- · RIGHT OF A ED TO B PR E T AT TRIAL A D TO GI VE E\ JDE. • E 

Art icle 16 (e) f the Cha rter of th uremberg fnterna ti nal Militar 
Tribu nal pro ide that : 

·• A Defendan t hall ha,·e t.1e right through him elf or through hi· 
Coun el to pr~ ent e id~nce at th Trial in upport f hi defen ~- and 
to cro -examine any w1 rnes called by th Pr ecu ti n." 

Art icle 9 (d ) of the Charter f the International Militar Tribunal for the 
Far East ru n as fo llow : 

. ·· d. E idence for Defence. n accu ed hall have the right. through 
hi m elf o_r thro_ugh hi ~ un el (but n t thr ugh b th). to - ondu t hi ­
defence, mcl ud1~g. the right to examine any ,,itne . ubject to uch 
rea ona ble restriction a the Tribunal may d term ine." 

~-ule of_ Procedu re 40 make the fo lio, ing provi ion appli • ble to trial by 
.Bri ti sh MdJtary Courts : 

., 40. (A). At the lo e of the e idence for th pro ·e ution the 
accu e_d shall be told by the ourt that he may if he wi he , _i , e evidence 
a - a \~11tn:ss but that if he give e idence he will ubje t hi~ elf to er _ 
exammat1on. '' 

The practice .i for the Judge Advoca te or, if there i none, t11e Pre ident 
of_ the Cou rt, to tell the accused that he ha three alternati : to gi,e 
e 1den e on oath, to make a tatement not on oath or to remain ilent and 
to explain to him hi po ition along the line et out in the ~ llo\\ ing ~ 0 ;note 
to ~ule of Procedu re 40 (A) : "' The Judge d ocate or, if there i n ne the 
pre 1dent mu t explain in imple language to the accu ed, e peciall if be is 
n t represented by coun el or defending officer, that he need not give eviden 
on oath ~nJes he "'.ish~s to do o. He mu t al o be told tha t if he gi e ­
·w ~ evidence be I liable to be cro -examined b the pro·e utor and 
q ue uoned by the court and judge advo ate. He hould I o info rm d 
hat evidence upon oat h will naturally ca rry m re weight with the c urt 

than a mere sta tement not up n ath. " 
(@SS,8) 
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192 THE P R OCE D U R E OF TH E COU RT S 

The right of an a cu ed to appear a t his own tri al a nd to give evidence if 
he pleases i a lso safeguarded. either explicitly or implicitly, by the regu la­
tions governing trials by U nited States M ilitary Commissions, Military 
G overnment C ourt and Military Tribunals. The right is explicitly provided 
a lso by, inter alia. the relevant Poli h laws. 

3. RIGHT OF ACCUSED TO HA VE AID OF COUNSEL 

rticle 16 (d) of the Charter of the Internatio nal Military Tribunal provide· 
that : 

"(d) A D efendant shall have the right to conduct his own defence 
before the Tribuna l or t have the assista nce of Counsel. " 

Article 9 (c) of the Charter of the International Military Tribuna l fo r the 
Far Ea t eem to go even furt her, in view of its final sentence : 

"(c) Counsel For Accused. Each accused sha ll have the right to be 
repre ented by coun el of h is own selection , subject to the di sapprov:i.l 
o f such couns I at any time by the Tribunal. The accused shall file 
with the General Secretary of the Tribunal the na me of his counsel. 
If an accused is not repre ented by counsel and in open court request 
the appointment of counsel, the Tribunal shall designate counsel for 
him. In t he ab ence of uch reque t the Tr ibunal may appoint counsel 
for an accu ed if in it judgment such appoi ntment is necessary to 
p rov ide for a fair trH." 

Regulation 7 of the Roya l Warrant provides that Coun el may appear on 
behalf of the Prosecutor and accused in like manner as if the Military Court 
were a General Court Martia l. The appropria te provision of the Rule 
of Procedure, 1926 apply accordi ngly. In practice accused person t ried 
as war crin inal are defi nded ei ther by advocates of their own nationa li ty 
o r by British serving office rs appointed by the Convening Officer, who may 
or may not be lawyer . imilar pr vision are made by the relevant Ca nad ian 
and u t ra lian law . 

The re levant Uni ted State p rov ision a sure a imila r right to the accused. 
The folJowing provi ion i contained in Article Sb of the Pacific December 
Regulat ions : 

"The accu ed hall be entitled : .. . To be represented, prio r to a nd 
du ring trial. by counsel appoi nted by the convening authori ty or counsel 
of his own choice, or to conduct his own defence. 

"To testify in hi own behalf and have his counsel present relevant 
evidenc , at the tri' I in suppo rt of hi defence , and cross-examine each 
adv r e wit ne who persona lly appeared before the comm is ion. "(1) 

The corre ponding word ing in the China Regulations (Article 14 (b)), 
contain a manda tory element : 

" The accused ha ll be entitle : . . . To be represen ted pr ior to and 
uring trial by coun el of hi O\ •n choice, or to conduct hi s own defence. 

If the accu ed fail to de ignate his counsel, the commission sha/1 appoint 
competent counsel to repre ent or advise the accused." (Italics inse rted). 

(') Sec Vol. I, p. 72 for an application of this provi ion 
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Similarly, Article IV (c) of Ordinance No. 7 of the United State Zone of 
Ger~any pr?vides that a Military Tribunal et up thereunder ". . . ha ll 
appoint qual_1fied counsel to represent a defendant who is not represented by 
counsel of his own selection ", and the Polish Decree of 31st October 1946 
on _the establishment of a Supreme National Tribuna l lays down ' in it ' 
Article 12 (I) that : •· At the trial , the defendant must appear with counsel. 
1f he does not appoint one, the President of the Supreme National T ribunal 
is to appoint a counsel ex officio from among the advocates re iding in 
Poland. "(I) In trials before French Military Tribunals, if the accu ed -has 
not chosen a defending Counsel such Coun el will be appointed for him . 
Again, under Articles 99- 101 and 107 of the Norwegian Genera] Law o. 
of 1st July, 1887, on Criminal Procedure, which i a pplied in wa r crime tria ls 
before Norwegian Co urts, the Court officially appoints a Cou nsel at the 
State's expense to defend an alleged war criminal · th is Counsel is u ually that 
already chosen o r engaged by the accused . Provision for cho ice or appoint­
ment of Counsel for the Defence is a lso made in the Netherlands laws.(2) 

4. THE RIGHT OF THE ACCUSED TO HAVE THE PR<.•CEEDI GS MADE INTELLIG IB LE 
TO HIM BY INTERPRETATION 

Most persons accused of war crimes do not speak the same language a 
the members of the court, or of most of the witnesse (particularly tho!> 
called by the Prosecution). Consequently the que t ion of making the pr . 
ceedings intelligible to the accused usually arises. 

Article 16 (c) of the Charter of the Internationa l Military Tribunal ' la te 
that : " A preliminary examination o f a Defendant and his Trial shall be 
conducted in , or translated into, a language , hich the Defendant under­
stands " . 

Article 9 (b) of the Charter of the Inte rnationa l Military Tribuna l fo r the 
Far East provides as follows : 

·• b. Language. The trial and related proceedings hall be o nducted 
in English and in the language of the accused . Tran lat io rts of docu­
ments and other papers shall be provided as needed a nd reque ted ". 

In Article 9, the United States European Directive lay down that : 

" The accused shall have the right to have the proceeding f the 
commission interpreted into his own la nguage if he o desire . ' 

The Pacific September Regulations in Article 14 (d) provide that the 
accused shall be entitled : 

" To have the charges and specificati ons the proceeding a nd any 
documentary evidence translated when he is unable oiherwi e to under­
stand them ". 

The China and Pacific December Regulat ions contain the ame rule, 
except that the latter makes reference to · • the ubstance of the charges 
and specifications" instead of " the charges and specification ", whi le similar 
provisions are made by Articles JV (a) and (b) of Ordinance o. 7. 

( 1) See for instance, Vol. VH, p. 17 and Vol. XIII , p. 102. 
( 1) Regarding the right to counsel, see also Vol. VI, p. 118 and Vol. IX, p. 16. 

(88378) o• 
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An examination of the records of war crime trials indicates that tJ1is 
right of the accu ed ha been well preserved.(1) 

. R LES REGARDI PPEAL AND CONFIRMATION 

An accu ed may be further preserved from any kind of summary treatment 
by provision relating to appeal or confirmation. 

While Article 26 of the Charter of the International Military Tribunal 
state that : " The judgment of the Tribunal as to the guilt or the innocence 
of any Defendant hall give the reasons on which it is based, and shall be 
final and not subject to re iew " Article 29 provides for possible intervention 
by a higher agency in the determination of sentence : " In case of guilt, 

nt n e hall be arried out in accordance with the orders of the Control 
Council for Germany, which may at any time reduce or otherwise alter the 
entence , but may not increase the severity thereof .... " 

While the question of appeal is not specifically mentioned in the Article, 
ariou of tho e sentenced at uremberg did in fact appeal to the Control 
ouncil for Germany, though without success. 

imilarly Article 17 of the Charter of the International Military Tribunal 
fo r the Far Ea t contains the following passage : 

·• Judgment and Review. The judgment will be announced in open 
court and will give the rea on on which it is based. The record of 
the trial will be tran mitted directly to the Supreme Commander for 
the Allied Power for hi action. Sentence will be carried out in 
accordance with the order of the Supreme Commander for the Allied 
Power , who may at any time reduce or otherwise alter the sentence, 
except to increa e it everity. " 

o right of appeal in the ordinary ense of that word exists against the 
de ision of a Briti h Military Court. The accu ed may, however, within 
4d hours of the termination of proceeding in Court, give notice of bis in­
tention to submit a petition to the Confirming Officer against the finding or 
the entence or both and the petition must be submitted within 14 days. 
lf it i against the finding it mu t be referred by the Confirming Officer to 
the Judge Advocate General or to his deputy.(2) 

(
1

) See for instance Vol. II. p. 145, Vol. Ill , pp. 74-75 and Vol. XJI, p. 5. Some indication 
or the limits beyond which the courts would not be prepared to go in this matter is provided, 
however, by the Trial or Oberleutnant Gerhard Grumpelt by a British Military Court 
held at Hamburg, Germany. on 12th and 13th February, 1946, but the interests of the 
accused in this case were fully afeguarded by the fact that two, and later, during the 
evidence fo r the defence, a further three, officers and soldiers were detailed to act as inter­
preters. (See Vol. I, pp. 65---66). 

The Judgment of tbe Internationa l Military Tribunal for the Far East contains the 
fo llowing pas ge (on p. 17 of the official transcript thereof) : 

·· Jn addition, the need lo have every work spoken in Court translated from English 
int~ Japanese, or vice ver a, has at lea t doubled the length of the proceedings. Tr,1ns­
lat1ons cannot be made from the one language into the other with the speed and certainty 
which can be a ttained in trans lating one Western speech into another. Literal trans­
lation from Japanese into Engli h or the reverse is often impossible. To a large e,ctent 
n~thing but a paraphrase can be achieved, and e,cperts in both langugages will oflen 
differ as to the correct paraphrase. In the result the interpreters in Court often had 
difficulty a to the rendering they hould announce, and the Tribunal was compelled 
to set up a Language Arbitration Board to settle matters of disputed interpretation." 
(2) Regulation 10 or the Royal Warrant. 

THE PROCEDURE OF THE COURTS 

Confirmation by higher military authority is in any case nece sary. The 
finding and any sentence which the Court had jurisdiction to pass if con­
firmed, are valid, notwithstanding any deviation from the Regulation or 
the Rules of Procedure or any defect or objection technical or other. An 
exception exists only in the case where " it appear that a ub tantial mi -
carriage of justice has actually occurred. "(1) Provision for review by higher 
military authority is also made in the Au tralian War Crime Law and in 
the Canadian War Crimes Regulations. 

Similarly, the sentence of a United States Military Commission mu t not 
be carried into execution until it has been approved by the appointing 
authority. Death sentences must, in addition, be confirmed al o by the 
Theatre Commander. The approving and confirming authorities have 
before them, in acting, a review and recommendation by the appropriat 
Judge Advocate. Thus, while no " appeal" as that term is u ed injudi ial 
proceedings is provided for, every record of trial i crutini ed a to the 
facts and point of law, and the Commanding General has trained legal 
advice as to the right cour e to take.(2) 

A person convicted by a United States Military Government Court ha 
the right to petition for review of the finding or sentence. The petiti n 
must be filed with the Court within 10 days of conviction. 

No sentence ofa Military Government Court shall be carried into e ecuti n 
until the case record has been examined by an Army/ Military Di trict Judge 
Advocate and the sentence approved by the officer appointing the urt 
or by the Officer Commanding for the time being. o sentence f death 
shall be carried into execution until confirmed by higher authority. 

The reviewing authority may, upon review, inter alia, 
(a) confirm or set aside any finding. 
(b) substitute the finding of guilty by an amended charge, 
(c) confirm, suspend, reduce, commute or modify an ent n e r 

order, or 

(d) increase any sentence, where a petition for review which i c n­
sidered frivolous has been filed and the evidence in the ca e warrant 
such increase. 

The reviewing authority may at any time remit or uspend an senten e 
or part thereof. 

The proceedings ball not be invalidated nor any findings or senten e 
disapproved for any error or omi sion, technical or otherwi e, occurring at 
any such proceedings unless in the opinion of the re iewing authorit it 
appears that the error or omission has resulted in inju tice to th 
accused. 

Provision is made in Article XVH of Ordinance o. 7 for the re iew b 
higher military authority of sentences pa sed by United State Milita r 
Tribunals. Sentences may thereby be altered or reduced but not incre· ed in 
severity. 

(') Regulation 11 of the Royal Warrant. . 
('} Regarding the degi:ee of contro_l e_JCercised by the Supreme Court of the mted States 

over United States Military Comm1ss1ons, ~ Vol. Lil. ~~ - 112- 1~ and V~I. I . pp._ J 
and 48. Contrast the position of the United States M1l11ary Tnbunal · in the nned 
States Zone of Germany as examined in Vol. VII. p(l. 47 8 and 66. 
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A war criminal entenced by a Norwegian Lagmannsrett has the right to 
appeal to ,he Supreme Court of orway on points of Law or on the question 

f the se erity of the sentence, but not on the facts . There is also the 
po ibi lity of a retrial (1) or of reprieve or pardon. 

French Law make pro isions regarding appeals from French Military 
Tribunal of which per n condemned by the Permanent Military Tribunals 
can avail themselve . 

1n time of war, according to the provisions of a Decree of 3rd November, 
1939, Permanent Military Appeal Tribunals are to be set up, their number. 
. eat and juri diction being fixed by decree. They are to deal only with cases 
in olving per ons convicted by Military Tribunals. Article 135 uf the 
Code de Justice Militaire ta te that such persons shall have twenty-four hours 
during which they may appeal to such a court. This period begins to run 
at the end of the da on which judgment of the Military Tribunal is read. 

Thi appeal to a Permanent Military Appeal Tribunal is the only one 
p ible in war time again t a decision of a Permanent Military Tribunal. 
The fo rmer. in accordance with Article 133 of the Code de Justice Militaire, 
i not concerned wi th reviewing the whole trial conducted by the inferior 
tribunal. but only with finding whether the judgment delivered thereby 
constituted a correct application of the law.(2) 

Article 134 states that : '' Military Appeal Tribunals can annul decisions 
only in the following ca e : 

( I) when the Military Tribunal has not been composed in accordance 
with the pro isions of the Code, 

(2) when the rule of competence have been violated , 
(3) when the penalty laid down by the law has not been applied to the 

act declared to be proved by the Military Tribunal or when a penalty 
ha been pronounced which goes beyond the cases stated by the law. 

(4) when there has been a violation or omission of the formalities 
laid down by law a a condition of validity, and 

(5) when the Military Tribunal has omitted to decide upon a request 
of the accused, or an application of the Public Prosecutor, which aims 
at making u e of a power or a right accorded by the law." 

According to the provi ion of the Decree of 3rd November, 1939 : 
.. In a ll cases where a Mil itary Appeal Tribunal has been established, 

per ons entenced by Military Tribunals cannot appeal to the Court of 
Appeal (Cour de Cassation) against the decisions of Military Tribunals 
and of Military Appeal Tribunals." 

In peace-time,(3) in accordance with Article 100 of the Code de Justice 
Miliraire, judgments delivered by Military Tribunals can only be challenged 
hy way of an appeal to the Court of Appeal, for the reasons and under the 
conditions set out by Article 407 et seq., of the Code d'lnstruction Criminelle. 
A convicted person has three whole days, after that on which his sentence has 
been notified to him, in which to inform the Clerk of the Court of his desire 
lo appeal. 

<:) As for instance in t~ Latza Trial ; \'.OI. XIV, pp. 49- 85 ; cf. Vol. V, p. 92. 
() !he Permanent Military Appeal Tribunal does not, therefore enquire into mere 

questions of fact . ' 
(') The legal date of the end of war time is, for purposes of French War Crimes Law 

1st June 1946. ' 
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Provision is made for a right of appeal also in Article 16 of the Yugoslav 
War Crimes Law of 25th August, 1945, and Article 15 of the Polish Law of 
31st October, 1946, establishing the Supreme National Tribunal, provide 
for an appeal for mercy to the Pre ident of the National Council. Provision 
for review by higher authority is made by the econd of the e provi ions and 
by Artjcle XXXH of the Chjnese War Crimes Law of 24th October 194<>. 
The relevant Netherlands laws provide for either appeal or review by higher 
authorities, and for the possibility of a pardon. 

6. STRESS PLACED O EXPEDITIOUS PROCEDURE 

The care shown in ensuring to the accused hi e sential rights during trial 
is balanced by an attempt at ensuring that there ha ll be no unnece sa r 
delays arising out of purely technical di pute . Some relevant pro i~ion 
and judicial utterances have been quoted in Volume IV, pp. 8 1- 83. 

7. RULES OF EVIDE CE 

The clearest examples of the attempt to avoid miscarriage of justice through 
unnecessary legal technicalities are pro ided by the rules of evidence appl ied 
in war crime trials, to which attention i now briefly to be turned. 

In general the rules of evidence applied in War Crime trial are le s technical 
than those governing the proceedings of courts conducting trials in accordance 
with the ordinary criminal Jaws of tates.(1) 

A study of the various provisions relating to the admissibility of ev_iden e 
indicates that most of the courts which have actually been entru ted wrth the 
trial of criminals under international law have in effect been empowered 
to admit all evidence which appeared to the Court to have probative value, ~) 
while a study of the application of these rules shows that the pra_ct( e of 
the courts has been to interpret them widely, so as to render adrru 1ble a 
considerable range of evidence and to allow the court concerned then ro 
decide what weight to place on each item.(!f) 

Thus the Tribunal which conducted the Hostages Trial, in commenting 
upon Article VII of Ordinance No. 7, which enables the nited Sta~e 
Military Tribunals to admit any evidence which they d~m to ha ve probat1v · 
value said that it was "of the opinion that this rule applie to the competency 
of evidence only and doe not have the effect of giving weight and credibility 
to such evidence as a matter of law. It is still within the province of the 

(') This is not to say that any unfairness is_ done to the ace~~ : 1he ~im has been to 
ensure that no guilty person will escape pumshment by exp~o1tmg techni al. rules. 1:he 
circumstances in which war crime trials are often held make 1t _ncccs ary lO d1spe~ ~llh 
certain such rules. For instance many eye wunesses whose evidence was needed m_ t_nal 
in Europe had in the meantime returned to their homes ove~s and bee~ demob1hzed. 
To transport them to the scene of trial w_ould ·not have _been practicable, and 11 was ~or that 
reason that affidavit evidence was pernutted and so widely used . . _In the Be/sen Trial, _ the 
Prosecutor pointed out that although the trial_was held under B!lllsh law, the Rcgulau~n 
had made certain alterations in the laws of evidence for the obvious rca on th~t otherwise 
many people would be bound to escape justice because of movement of witnesses. A 
number of affidavits had been taken from ex-prisoners from Belsen, but many_ of the 
deponents had since disappeared. Therefore the Prosecution would call all the w11_nesscs 
available and would then put the affidavits before lhe Court and a k for the ev1den e 
contained therein to be accepted. (Vol. II. pp. 131- 2). 

(') See Vol. r, pp. 46, 84-5 and 107- 8; Vol. 11, pp. 130-1 ; Vol. 111 , pp. 62- 3, 109- 11 . 
117 and 118 ; (especially) Vol. IV, pp. 78-81 and pp. 127- 8 ; Vol. , pp. 92- 100 ; and Vol. 

X~;f~Vol. 11, pp. 131-8 and 142- 3 ; Vol. lU, pp. 73~ ; Vol. IV, pp. 3, 23, 55, 57-
and 60-2 ; (especially) Vol. IV, pp. 7s--81 ; Vol. V, pp. 5 9: Vol. XI . pp. 9, 11 - 12 51 - 2 
and 84-5 : and the references in footnote 2 top. 198. 



!9 THE PROCEDURE OF THE COURTS 

Tribunal to te t it b the u ual rules of law governing the evaluation of 
cviden e. ny other interpretation would seriously affect the right of the 
defendant to a fair and impartial trial. " (1) 

Much reliance a evid nee ha been placed during war crime trials on 
a ffida it . that i to ay igned tatements by a witness made before trial. 
Defen c coun el have m re than once protested against such evidence 
mainl on the gr und tha t, unlike a witness in the box, affidavits canno[ 
be cro -examined, but there can be no doubt as to their admissibility under 
the law governinfl a t lea t mo t of the courts which have conducted trials 
of offences again I the international criminal law.(2) 

During the trial of Erich Killinger and four others by a British Military 
Court. Wupperta l, 26th ovember- 3rd December, 1945, before the tenderino 
of the affidavit evidence for the Prosecution. the Defence applied for on; 
deponent to be produced in per on. The Defence had been given to under-
tand that the Briti h Officer in que tion would be available for questioning. 

The urt decided. after hearing argument, that the deponent could not be 
pruduced ·· ~:ithout und ue dela , . (i n the wording of Regulation 8 (i) (a)), 
and the Pre 1dent of the ourt added that •· we realise that his affidavit 
busine-s doe- not ca rry the weight of the man himself here, as evidence 
and when it is read we ill hear what objections you have got to anythin~ 
that the affid avit ays. and we , ill give that, as a court, due weight · •. The 
Pre ident ' word may fai rl y be taken as a reference to the fact that if evidence 
i~ given by mean of an affidav it the person providing the evidence is no t 
present in Court to be examined , cross-examined and re-examined.(3) 

e erthele , in hi umming up, the Judge Advocate in the trial of Karl 
( 1) ol. Ill p. 37. -

(') For e. amples of and discussi n of the :idmission of such documentary evidence sec 
ol. I. PP- 14, 42. 2-3. 85 and 96 : ol. II , pp. 119, 132- 3 and 134-5 : Vol. 111 , pp: 35. 

39, 70-1 and : ol. I . pp. 23 and 79- 8 1 : Vol. V, pp. 47- 9: Vol. VIII , pp. 15, 36-7 
and 38 ; ol. lX. P- ~- ol. I. pp. 60-64. Regarding the admission of pre-trial tatements 
by nc _a cused aga(n _L another, see. for in tance, Vol. II , pp. 134-5 and Vol. Ill, p. 63 . 
Regarding the adm1 ·1011 of pre-tria l tatements of an accused concerning himself, sec 

ol. II , PP- 135- ; Vol. Ill . rp. 71- 2 and Vol. XI pp. 52 78 and 83. 
(' ) eVol. 111. p. 71. ' ' 
The Judge Advoc.uc a ting in the Tria l of Oscar Hans by a Briti h Military Court at 

ll amburg, I th- 2-th August. 194 , :idvi cd the Court as follows : 
·· no1her ma1ter of gen~ral warn ing that I must draw your attention to relates to the 

ti umen1ary e_v1dence which has been given. It is, as I think you may have heard 
me say_ earlier JO these proceedings, a rule of English law that the Court must have the 
be t ev(den~e. and of course _the be t evidence of a person who is alleged to have seen 
_0~1e thJOg I the spoken le ~1mony of that person given in court. You have in many 
~ ~s _here_ not got tha t_ particular person before you. but only some document, either 
,In aflidavn made by him or some other document, and we will deal with them all :is 
"e gu through them, which ha come into existence at some time outside the confines 
of 1_h1 ou rt , a nd which, of co_u r c. nobody has had any opportunity in this Court of 
tesung. . Documents of _that kmd a re libject to the criticism that the defence have 
been den!ed the opportunity of ~ro -examJOing about them, of investigating them further, 
of l..nowJOg anythJOg of the circumstances in which they were taken of being in any 
o ther way able lo rrobe their reliability. and, therefore, I should tell yo~ this, that in the 
ordi~ary proced~1re of the English Courts, many of these documents would not be 
adm1s 1ble as evidence a t_ a_ll fo_r that -~articular reason, and no doubt you know from 
your experience o_f admm1stenng . Military Law in Courts Martial, such documents 
would not be admJs 1ble. By special regulation made for the conduct of these Courts 
here for the lna l of war criminals, an exception to the main rule of evidence has been 
!l!ade, and t_bese documents a re made admissible, but it is my duty to warn you that that 
1 an excepuon, a nd that you must not necessarily accept them at their face value. You 
mu t _have regard to cac_h p~rticu,lar document and consider what weight you ought 
~o attach to ll . If you th1~k, JO p1te of that warning that the contents of the documents 
are true, then you are cntnled to treat them as well as any other evidence. If you feel 
doubt about them. that ma reduce the value which you tiive to them." 
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dam Goike! and thirteen others, by a Briti h Military Court , Wuppertal, 
ermany, 15th-2 1st May, 1946, stressed that: " There i no rule that 

evidence given in the witnes box must be given more weight tha n e idence. 
statements, taken on oath outside the court. As I said earlier. take into 
account all the circumstances .. . '(1) 

Further examples of the more elastic rules of evidence permi ·sible before 
court trying war criminals are found in the greater frequency wi th , hich 
· · hearsay " evidence is admitted , when compared with pr ceed ing be~ r 
mo t courts dealing with offences purely under nationa l law. F r in tance, 
in English Civil Courts, subject to exceptions, a tatement. \ hether ral or 
written , made by a person who is not called a a \ itne·s i no t admi iblc 
to prove the truth of any matter contained in that tatement ( ec Harri and 
Wil here ·s Criminal Law, Seventeenth Edition. p. 4 2). uch e idencc i · 
rendered permis ible by Regulation 8 (i) f the Roya l Warrant pr ided it 
at isfied the condition laid down therein.(2) 
- -----

(') See Vol. V, pp. 47- 9. 
(') See, as examples of the admitting of hear ay c idcn c. ol. I. p. 5, V I. 11. p. 13 

Vol. IV, p. 23, Vol. rx, p. 6. 
s an indication of the prec ise limits of the legal rights o f an a lleged war crimin:il it 

should al o be mentioned tha t uch persons are not entitled to the right la id down 10 
protect prisoners of war in rt s. 60-66 of the Genc~a Pri oners of War Co vent ion : sec 
pp. 99- 100. 

For material on certain other matters o f procedure :rnd eviden c, refer n e ma be 
made to the following pages : Vol. II. p. 107, Vol. IV. p. 44, V I. VI. pp. 49- 50 and o l. I, 
pp. 9. 10-1 I and 24 (Charge~ again t an accused a re. under the Bri1i h and nited ta lc 
War Crimes legislation. not required to be drafted with the ame preci ion and formali1 ~ 
a a charge under common law) : ol. 11 , pp. 146-7 and Vol. pp. 158- 9 (procedure 
followed upon an accused falling ill) : Vol. 11 , p. 70 and Vol. lV. pp. - a nd 11- 14 (p si­
bility of defence plea that charge tated no offence) : Vol. II pp. 145-6 (presence of 
witnesses in the court room afier giving evidence) : ol. 111. pp. 72- 3 :i nd I. I. p. 7 
(p rocedure followed when accu cd produced no evidence other th:in his 0\ n tcstimon ) : 
Vol. VII , p. 95 and Vol. XJ, pp. 8 1- 2 (procedure followed upon a plea f gui lty) : ol. II . 
pp. 5- 7 and 143- 5, Vol. 111 , pp. 38 and 66, and ol. XI , p. 11 (severing of charges and 
evering of trials) : Vol. X, pp. 67- 8 (rule concerning judicia l notice) ; I. ""' p. 6, 

note I (the taking of c idcnce on commi sion) ; and Vol. II , pp. 147- (recording of :i 
pecial findjng). . . . . 

The material here referred to often illu tratcs further the poll y of leaving wide d1 -
cretionary powers in the hands of the Courts, as does also for instance_ the r le gcncn~II 
followed as regards the picas of superior orders and of alleged lcgal11 _or compuL1on 
under municipal law. This provision of a wide discretion to the court s I an aspe 1 _of 
the attempt to exclude from war crime tria l procecdmgs such unn~e sary techrnc:il111e 
as might lead to a miscarriage of j ustice in favour of the accu e~ : this tend~ncy has been 
demonstrated also in certai.n provision that a trial cannot be JOvahdated aficr 11 comple11on 
merely because of technical faults of procedure which caused no inju ti e to the accused. 
(See Vol. I, p. 109- IO, Vol. Ill , p. 120, Vol. IV, p. 130 and Vol. V, p. 101). 

It need hardly be added that the courts have often wo~ked uJ)on circl!mstanlial l;)Vide~ce 
as well as upon direct evidence : this has been of particula r !n!1:rc t 111 connect_1oi:i wuh 
questions turning upon an accused's knowledge of certam act1v1ues or of the cnmJOaht 
of certain activities or organisations ; see for instance Vol. VI, pp. 8 9, ol. XI. p. 4 · and 
pp. 151- 3 of the present volume, concerning knowledge of the criminality of the aims or 
activitie:, of certain organisations. Judge Musmanno'sjudgment in the Milch Trial include 
the statement that : •· Although Milch has here repudfated bel ief in the ma tcr race theo ry. 
yet we know that he went through a formal procedure to_ cstabli h the absence of Jew_i h 
blood in hjs veins. Thjs procedure even took the embarrasmg tum of tatemcnt concemJOg 
his parentage. In doing this, Milch could not help but kno w tha t the Jew were being 
persecuted by the political party to whfoh he voluntarily belonged.·· (Italics inserted ). 
One relevant passage chosen from among several made in the judgment in the Pohl T~ial 
is the following : The Tribunal concludes that the knowledge of ~he_ dcfendan~ concerrun:;: 
the erection and maintenance of the gas chambers and crematoria in the anous concen­
tration camps put him upon actual notice of the intended use of these in tallation . O~·ing 
to tire high position he held in tire WVH~, we a~e Jorce1.10 condud~ t~at dcfcnd~nt E.iren­
schmalz had actual knowledge of •· Acuon Reinhardt, and the · Fmal Soluuon of the 
Jewish Problem ·• and that he knew that numberless thousand of unfortunate Jews and 
nationals of occupied territories were exterminated in the gas chambers and crematoria 
erected and maintained under the supervision of his office and other offices of the WVHA. '' 
(Italics inserted). 



IX 

PUNISHMENT OF CRIMINALS 

(i) Internat ional law la · down that a war criminal may be punished with 
death whale er crime he may have committed. Some use has been made 
of the latitude a llowed in thi matter insofar as certain offences other 
than killing have, on occa ion , been punished with death , for instance cases 
of torture and/or rape puni hed by the Norwegian and Australian courts. 
lllu trati e orwegian trial have been reported upon in these volumes.(1) 

Among the ustralian trial mention should be made f the trial of Tsugiji 
Mat ·umoto and other at Rabaul, 6th April , 1946, when three accused were 
enten ed to death for torturing a civilian inhabitant of occupied territory, 

and the trial of Hiroe Sakoda and others at Rabaul, 26th-29th April, 1946, 
when the accused Hiro hi akajirna and Shigenobu Takahashi were sentenced 
to death for torturing another civilian. Jn each case the charge was one of 
1 rture ; the record contain no mention of any death of the victims having 
resulted, and the finding and ·entences were confirmed and carried out. 
In a third trial held at Rabaul on 13th December, 1945, an Australian 
Military Court sentenced to death Yoshio Taki on charges of rape and 
torture committed again t a Chinese civilian of Rabaul, although the victim 
·ur ived. Again the sentence wa confirmed and carried out. 

Death sentence have al o been awarded by several Australian Courts for 
cannibali m and mutilation of the dead. The e sentences have however 
u ually been either commuted or overruled by the Confirming Authority.(2) 

On the other hand , it i pen to the courts to award sentences less than the 
death sentence to accu ed found guilty of charges of unlawful killing and 
this ha been done in many trials, including some Australian cases where 
the charges were explicitly charges of murder.(3) ' 

It ha also been seen that punishment other than death and imprisonment 
can be made for war crime ; thus in the Goeth, Hoess, Krupp and Greiser 
Trials confi cation of property appears among other sentences meted out(t) 
and in certain French trial fine or confiscation of property have also been 
impo ed.(5) It i intere ting to note that, as far as the knowledge of the 
\ riter goe corporal puni hment has never been the sentence, or part of the 

t') See Vol. lll , pp. 1-22. In considering the plea of the appellants in the Brun.• Trial 
to the effect that their acts of torture had in no case resulted in death or pem1anent disable­
ment. Judge La rssen stated that the acts that had been committed were not casual violations 

f variou paragraphs of orwegian law but constituted a methodically carried out ill­
treatment of orwegian patriot , conducted throughout several years. (Vol. In, p. 20). 

(') See for example, Vol. XIII , pp. 151 - 152. 
( 3 ) A in the Tria l of J iro Sakata and others and the trial of Kazuyoshi Shimada, held 

a t Rabaul, 29th- 30th April and 26th June, 1946, respectively. 
4) See Vol. VII , pp. 4 and 17. Vol. X, pp. 177-181 and Vol. XIII, p. 104. The infre­

quency of such puni hment for offences against international criminal law does not result 
from the lack of provisions enabling them to be passed. See Vol. X, p. 177, note 2. 

(•) See for insta nce Vol. Ill. p. 42. 
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entence, passed upon anyone found guilty of /fence again t int rnat i na l 
cri minal law. and has never appeared among the ariou type of pu i hmenr 
explicitly made permissible by special war rime legi la tion. (1) 

(ii) It has been seen(2) that among the ... ircum tance ~ ~ich Allied <:oum 
have regarded as constituting some evidence f the derna1 of a fair trial b~ 
ex-enemy accused is the fact that a pun ishment meted out b~ uch ac _u ed 
on Allied victims was one which wa exce ive compared wtth the off n e 
punished. Furthermore the Tribunal whicb conduc!ed the Do~tors' Trial 
was clear and definite in declaring illegal the inflicuon of purn hment by 
maiming or torture upon spie , ~ ar rebel and other re i tance worker-. 
who have been. however legally, condemned 10 death .(3) Jr eem that, 
de pile the fact that internati nal law ha pre iou I . permitt_ed the de,~ th 
entence to be pa ed for any war crime, ome kind f ult rnat1ona) ~ra ~ ·e 

i growing according to which Allied Cou rt . apart from a 01~mg in ­

humane puni hments, have them elves attempted t mak the ~uru _hment 
fit the crime ; any habitual practic of thi _ kind_ would tend m tune 10 

modify the general rule that any , a r crime I punishable by death . 

It has thus been seen abo e that the death enten e ha bee,~ _enerally 
reserved fo r ca e of kill ing unlawful!,. t rturing and rape. ~mila_rl_ a 
tudy made in Volume IV of the puni hment meted_ ut t_o en~m ~~1l~t ~r) 

commander and a p Ii e chief for not prel'em111g cnm~ , 1~cludmg k~ll 1~ ." ~' 

on the part of their ubordinate e ha shO\ n that. afler a ~· n by reVIC\\ !ng 
or appellate autlioritio , n guilty a cu ed uffered d~ath wnh _the e cepll n_ 
of Lt. General Masao Baba(5) and General amasluta : and_ m the ca e ol 
Yamashita there wa some, though not uncontr_adi ted._ ~ 1d

6
en e t~at he 

had actually ordered his subordinate t~ comm_tt atroc1t1e . ) It I al . o 
worthy of note that the International Military Tribunal mad~ re om.~en_ '.1-
tions relating to the awarding oi: sentence. for mem~r )11p f cnmm I 
organisations which aimed at securing a cerram tandardt t1on of a_ pr a 
on the part of court et up in the Zone of Germany. It words 1 
the followin° recommendation : 

" Th:t so far a possible throughout the four z ~1e of occupati _n in 
Germany the cla sification . anction and penalt1e be t_and~rd1_ ed . 
Uniformity of treatment o far as practical sh uld be a ~a t pnnc1p l . 
This does not, of course. mean that discretion in nte1~ 1~g h ul~ n?t 
be vested in the court ; but the di creti n hould be wtthm fixe Lim 1h 
appropriate to the nature of the rime. 

" Law No. IO. to which reference ha already m:en made. leave, 
punishment entir;ly in the discretion of the trial urt e\·en t the exten 
of inflicting the death penalty. 

(') R arding thi legi lation concerning permi ible P nallie , , V I. I. p. IO · 
eg 88-89 96- 97 112 and 119: Vol. I , pp. 1-9- 130: \ ol. • pp. 100- 1~1 · ~~\: !Jli, %·. 84-86°: Vol. x. p. I ol. ·1. pp. I - - 103 and\' I. I\'. pp. I 1)9 

(') p. 164. 
( 3) See Vol. Vll, pp. 51 -52. 
(') See Vol. IV, pp. 95-96. f 56-. 
(5) See VoL IV, P·. 87 aniu;~~ Z,~1 Pf .. pg. ·19- 20. , nd the c ot r:1diclory e, ictc~ n 
(')2T~~53_ev1~~ceC~m:ksion which· tried Y:im~s~ita :ind th · U ~l~l~e Cos~ 1~~ I~ : 

~~k in tem,s of his having ordered the c mm1tt1 g f any o lf.:ne< • · · I 
3 5 and 42-44. 
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· · The Dc-1 azification Law of 5th March, 1946, however, passed for 
Ba rnrict Greater-He -e and Wurttemberg- Baden, p rovides definite 
entences for puni hment in each type of o ffe nce. The Tribunal 

recommend that in no ca e sho uld puni hme nt imposed under Law 
, 'o. 10 up n a ny mem ber of an organisation o r gro up decla red by the 
T rib una l Lo be criminal exceed the punishment fixed by the D e-Nazifica­
tion La ,·.(1) 

The De- azification Lm, of 5th March , 1946, referred to by the Tribunal. 
" a in fo rce in the United State Zone and , as far as restr ictio n of personal 
lioert i co ncerned . its heavie t penalty did not exceed 10 years' imprison­
ment. There were al o provi ions for con fi scation of property and de priva­
tion 0f ci\ ii right . A a tudy of the en tences pa sed by the U ni ted State 

l ili ta ry Tribunal in I uremberg for the crime of member hip shows, the e 
Tribunals have in fa t f llowed the recommendation o f the Intern ational 
\l ilitary Tribunal.e) 

It may be al o p ointed o ut that fo r com mitting cri mes against humani ty 
(a catego ry more recently evo lved a nd recognised as offences than war 
cri me ), the accu ed Rothaug who had been fou nd gui lty of no other types 
of crimes, wa entenced by the Military T rib una l which conducted the 
Jusrice Trial not to death bu t to life im prisonm nt, a lthough many o f hi 
, ·ictims had uffered death.(3) On the othe r ha nd the Interna tio na l M ilitary 
Tribunal sentenced to death J uliu Stre icher after find ing him guil ty on the 
o ne count f crime agai nst humanity, which ho vever involved ma ny 
dea th .(4) 

It i though t that an intere ti ng study could be made of the different type 
a nd degree of evcrity of pena l tie passed o n per ons fou nd guilty of di ffe rent 
o ffe nce under international law by Co urts acti ng wi th in the limits la id down 
' y that law a to the puni hment f criminal . It i not po ible, however, 
10 a ttempt such an analys i here. 

11 ee ol. X lll , pp. 52-53. 
() See ol. XI II , pp. 53 and 55- 65, and Vol. X, pp. 58- 59. 
( 3) See ol. VI. p. 3. 
(' ) See British Command Paper, Cmd. 6964, pp. 102 and 131. 

ANNEX I 

CERTAIN .JURISDICTIONAL PROVISIONS RELATING 
TO BELGIAN, CZECHOSLAV AK AND YUGOSLAV 

COURTS EMPOWERED TO TRY WAR 
CRIMINALS 

Due to the fact that no records of trials before Danish, Belgian, Czecho­
slovak or Yugoslav Courts were forwarded to the United Nations War 
Crimes Commission,(1) it has not been possible to include repons in the 
present volumes on war crime trials held before the courts of these countries. 
The relevant legislation of these countries has however been kindly furnished 
by the respective governments, and it has already been mentioned,(') and the 
jurisdictional provisions made by the Danish law have been quoted('). 
It has been thought that it would be useful for the student of international 
law and comparative legislation if the jurisdictional provisions of the war 
crimes laws of Belgium, Czechoslovakia and Yugoslavia were also set out. 
It will be seen that the articles to be quoted provide for the trial not only of 
war crimes but also of acts of treasonable nature. 

1. THE 1URISDICTION OF BELGIAN MILITARY TRIBUNALS OVER WAR CRIMES AND 
CERTAIN TREASONABLE ACTS 

Article 2 of the Belgian Law of 20th June, 1947, relating to the competen e 
of Belgian Military Tribunals in the matter of war crimes provides that : 

" Article 2. Crimes falling within the jurisdiction of the Belgian 
Criminal Code committed in violation of the laws and customs of war 
between 9th May, 1940 and 1st June, 1945, by persons who, at the time 
of the commission of the offence, were in the enemy forces or the forces 
allied to those of the enemy of whatever standing, but especially in the 
capacity of a functionary in the judicial and administrative services, in 
the military or auxiliary services as an agent or inspector of an organisa­
tion, or a member of a formation of any sort whatever, who is charged 
by such persons with a mission of any nature at all, shall be tried by 
military tribunals in accordance with the provisions of this present 
law and those which are not contrary to the Code of Military Penal 
Procedure." 

Apart from this general enactment there exist certain other provisions 
relating to the competence of Military Courts over war crimes and treasonable 
offences committed outside of Belgium. 

(') See pp. xvi- xvii. 
(1) See pp. 31 and 36. 
(2) See pp. 32- 33. 

(88378) 
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Article 1 of the above-mentioned law states that : 

'' Article I . Article 2 of the Decree of 5th August, 1943, is replaced 
by the following text : 

" Article 10 of the Preliminary Chapter of the Code of Criminal 
Procedure, which enumerates the cases in which a foreigner can be 
tried in Belgium for crimes committed outside the territory of the 
Kingdom, is completed by the addition of the following paragraph : 

' 4. In time of war, against a Belgian citizen or a foreigner 
resident in Belgium at the time of the outbreak of hostilities, a 
crime of homicide, wilful bodily injury, rape, indecent assault or 
denunciation of the enemy." 

The original Article 2 made the same provision except for the omission of 
the words " or a foreigner resident in Belgium at the time of the outbreak of 
hostilities. " 

Articles l and 3 of the Decree of 5th August, 1943, have been amended 
by an Act of Parliament of 30th April, 1947, which provides as follows : 

" Article 1. Article 1 of the decree of 5th August, 1943, conferring 
exceptional jurisdiction on the Belgian courts in the matter of certain 
crimes and misdemeanours committed outside national territory in 
time of war is replaced by the following article : 

" The following addition shall be made to Article 8 of the 
preliminary chapter of the Code of Criminal Procedure : 

" A Belgian who, in time of war, committed outside national 
territory a crime or rnisdemeanour against a national of a country 
allied to Belgium as defined in paragraph 2 of Article 117 of the 
Criminal Code, can be tried in Belgium, either on the request of 
the injured foreigner or of his family, or on receipt of an official 
notice served to the Belgian authorities by the authorities of the 
country where the crime was committed or of the country of which 
the injured party is or has been a national. This applies even if the 
crime is not one of those mentioned in the law of extradition.'' 

"Article 2. Article 3 of the decree of 5th August, 1943, is replaced 
by the following : 

" Article 12 of the preliminary chapter of the Code of Criminal 
Procedure is replaced by the following article : 

" Except in cases covered by No. 1 and 2 of Articles 6 and 10, 
the trial of crimes dealt with in the present decree can only be held 
if the accused is arrested in Belgium. 

" However, when the crime has been committed in time of war, 
the trial can be held in aU cases, provided the accused is a Belgian, 
even if he is not arrested in Belgium, but, if the accused is a foreigner, 
the trial can be held in Belgium if the accused is found in enemy 
territory or if his extradition can be obtained ; the trial can also 
be held in Belgium in cases mentioned in the preceding paragraph." 
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2. JURISDlCTION OF THE PEOPLE'S COURTS l CZECHOSLOVAKIA OVER WAR 
CRlMlNALS ANO TRAITORS 
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The Czechoslovak Decree No. 16 of 1945, as amended by Law No. 22 of 
24t~ January, 1946, makes detailed provisions regarding the types of offences 
purushable thereunder and the penalties attaching to each category of 
offences. The following provisions are of particular interest : 

(i) Section l of the Decree provides that : 
" Any person who during the period of imminent danger to the 

Republic (see para. 18) committed, either on the territory of the 
Republic or outside it, any of the following offences under the Law 
on the Defence of the Republic of 19th March, 1923, No. 50 in the 
Collection of Laws, is to be punished according to the provisions set 
out below: 

conspiracy against the Republic (para. I) is to be sentenced to 
death ; 

any person guilty of planning conspiracies (para. 2), or of 
threat to the security of the Republic (para. 3), treason (para. 4, 
Article I), betrayal of State secrets (para. 5, Article I), military 
treachery (para. 6, Articles I, 2 and 3) or of violence against 
constitutional agents (para. IO, Article I), is to be sentenced to 
penal servitude for a period varying from twenty years to a life 
sentence and in the case of especially aggravating circumstances is 
to be sentenced to death. 

(ii) Section 2 of the Decree makes it a punishable offence to have 
been at the time of imminent danger to the Republic a member of any 
of the following organisations : Die Schutzstaffeln der National­
sozialistischen Deutschen Arbeiterpartei (SS, Freiwillige Schutzstaffeln 
(F.S.), Rodobrana (a Slovak fascist organisation) or the Szabadosapatok 
(a Hungarian fascist organisation active during the war in the Hungarian 
occupied part of Czechoslovakia), or of other, not enumerated, organi a­
tions of a similar kind. 

(iii) According to paragraph I of Section 3 : 

" (I) Any person who during the period of imminent danger to the 
Republic (see paragraph 18) carried out propaganda for or supported 
the Nazi or Fascist movement, or who approved or defended the 
enemy government on the territory of the Republic or any of the 
illegal acts of the occupation High Command and the authorities 
and organs under its orders during this period in the press, on the 
wireless, in films or plays or at public gatherings shall, if not guilty 
of an offence punishable by a severer penalty, be sentenced for his 
crime to penal servitude for from five to twenty years, but if he com­
mitted the said crime with the intention of destroying the moral, 
national or state consciousness of the Czechoslovak people, and 
especially of Czechoslovak youth, he shall be sentenced to penal 
servitude for from ten to twenty years and in the presence of e pecially 
aggravating circumstances to penal servitude for a period varying 
from twenty years to a life sentence or to death. '' 
(iv) Under Section 3, paragraph 2, a person who, at the time of 

imminent danger to the Republic, was a functionary or commander in 
(88378) 

P2 
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one of certain organisations, is punishable by hard labour from 5-20 
years. The organisations are : The Nazi Pany, the Sudetendeutsche 
Partei_ (t~e part~ led by Henelin), Vlajka (a Czechoslovak Quisling 
orga~s~tion), Hlinkova ~ardll; (a Slovak Militant Quisling organisation). 
~ere 1t 1s not m~mbe~sh1p as such, that establishes the criminal liability, 
smce only funct,onanes or commanders in these organisations are to be 
punjsbed. 

(v) Section 6 of the Decree makes the ordering of forced labour and 
the taking part in giving effect to such orders, during the same period of 
danger, a criminal offence. The punishment is to be more severe if 
forced labour was connected with deportation abroad. 

(vi) Section 7 of th: Decree makes it a criminal offence, punishable by 
~eath or lesser penalties, to have caused, during the same period, loss of 
liberty or bodily harm in the interests of Germany or her Allies. Under 
the ~xpres provi ion of paragraph 3 of Section 7 this applies also to 
causmg such an effect by means of a court decree or an administrative 
decis~on. A related provision is that of Section 11, whlch provides 
sanction _for denunciations effected in the interests of the enemy. 
If I~ss of life was the effect of such denunciation, the death penalty may 
be imposed ; otherwise such denunciations are punishable by hard 
)abo~r from 10-20 years, and under aggravating circumstances by life 
1mpn onment. 

. (vii) Offences _ag~~st property during the same period and cloaked 
m the form of Jud icial or official acts, are also punishable (Sections 8 
and 9). 

(vi~i) Section _10 °:ake it a punishable offence to have exploited, at 
the . time of t~~ 1mnunent danger to the Republic, the distress caused by 
national, poht1cal or racial persecution in order to enrich oneself to 
the detrimen t of the State, a legal corp~ration or any person. ' 

(ix) Section 12 provides that : 

. " Ui:tder this law any foreigner who committed the crime mentioned 
10 Section l , or any of the crimes mentioned in Sections 4-9 while on 
foreign territory! _s hall be punished if he committed them against a 
Czechoslovak citizen or against Czechoslovak public or private 
property." 

(x? The " time of the imminent danger to the Republic " is defined in 
Section 18 of the Decree as the time between 21st May, 1938, the time 
?f th_e first Czechoslovak mobilisation against the threat of German 
mva ion, and a day to be appointed by Government decree. 

The Slovak Decree _No. 33/1_9~5 as amended by Decree Nos. 83/1945 and 
57/ 1946 sets out detailed prov1s1ons defining various types of quislings and 
coll~borators, and the punishment to be meted out to each. In addition, 
Section l of the Decree states that : 

" Any foreign nationa/(1) who 

(a) has s~pporte~ the dismemberment of the Czechoslovak Republic 
or destruction of its democratic government, or who 

(b) h~ taken part in political, economic or any other kind of 
oppression of the Slovak nation, especially any person who has 

(') Italics inserted. 
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terrorised or plundered the Slovak people, fought with the German 
Army on the territory of the Czechoslovak Republic against the Red 
:'rmY, th~ other Allied Armies, the Slovak uprising or the partisans 
rn Slovakia, or who has in the course of such action committed 
murder, robbery, arson, extortion, or has been an informer or com­
mitted other outrages or acts of violence, or been in the service of 
Nazi Germany or Honhy's Hungary, or has ordered or aided the 
deportation of Slovak nationals abroad, or been guilty of any other 
act against the Slovak national interest, shall be sentenced to death 
for his crime. " 

3. JURISDICTION OF YUGOSLAV COURTS OVER WAR CRIMES AND TREASONABLE 
ACTIVITIES 

Articles 2 and 3 of the Yugoslav Law of 25th August, 1945, set out the 
types of offences which fall within the jurisdiction of Courts acting under 
that Law. 

" Article 2 

l. As a criminal act against the people and the State is considered an 
act aimed at the forcible overthrow of or threat to the exjsting State 
system of Democratic Federal Yugoslavia, or any menace to its foreign 
security, or to the basic democratic, political, national and economic 
achievements of the liberation war, e.g., the Federal structure of the 
State, the equality and fraternity of the Yugoslav people and the 
system of the people's authorities. 

" 2. As a crirrunal act under this Law any act outlined in the preceding 
paragraph directed against the security of other States with whi h 
Democratic Federal Yugoslavia has a treaty of alliance, friend hip or 
co-operation, is punishable with due regard to the principle of 
reciprocity." 

" Article 3 

As guilty of criminal acts under Article 2, the fo llowing hall be liable 
to punishment : 

" I. Any person who undertakes an act aimed at the forcible 
overthrow of the people's representative body of Democratic Federal 
Yugoslavia or of the Federative Units, or at overthrowing the Federal 
or Federative Units organs of supreme State administration or the 
local organs of State adrrunistration, or at preventing these by menace 
from fulfiUing their legal rights and duties or at compelling them to 
fulfil those to the end desired by the person thu exerci ing force. 

" 2. Any subject of Yugoslavia who commits an act to the detriment 
of the military strength, the defensive capacity or the economic power 
of Democratic Federal Yugoslavia, or which threaten the indepen­
dence or integrity of its territory. 

" 3. Any person who commits a war crime i.e., who during the 
war or the enemy occupation acted as instigator or organiser or who 
ordered, assisted or otherwise wa the direct executor of murder , of 
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condemnation to the punishment of death and the execution of such, 
or of arrests, tortu re, forced deportation or removal to concentration 
camps, or interning, or of forced labour of the population of Yugo-
lavia ; any person who caused the intentional starvation of the 

population, compul ory loss of nationality, compulsory mobilisation, 
abduction for prostitution, or raping, or forced conversion to any 
other faith ; any person who under these circumstances was responsible 
for any denunciation resulting in any of the measures of terror or 
terrori ation outlined in this paragraph, or any person who in these 
circum tance ordered or committed arson, destruction or loot of 
private or public property ; any person who entered the service of the 
terroristic or police organisations of the occupying forces, or the 
ervice of any prison or concentration or labour camp, or who treated 

Yugoslav ubjects and prisoners-of-war in an inhumane manner. 

· ' 4. Any person who during the war organised or recruited others 
to enter. or him elf entered any armed military or police organisation 
compo ed of Yugoslav subjects, for the purpose of assisting the enemy 
and fighting with the enemy against his own Fatherland, accepting 
from the enemy arms and submitting to the orders of the enemy. 

" 5. Any person who during the war against Yugoslavia or against 
the allies of Yugo lavia, accepted service in the enemy army, or took 
part in the war as a fighter against his Fatherland or its allies. 

' 6. Any person who during the war and enemy occupation entered 
the police ervice or accepted service in any organ of enemy authority, 
or assisted the e in the execution of requisition orders for the taking of 
food and other good , or in the pursuance of any other measures of 
force again t the population of Yugoslavia. 

" 7. Any per on who organised armed revolt or took part in this, 
or organi ed armed bands or their illegal entry to the territory of the 
State for the purpose or effecting acts outlined in Article 2 of this Law, 
or any person who abandoned his place of residence and joined any 
armed and organi ed group for the commission of such acts. 

" 8. Any per on who in the country or outside organised any 
association having fa ci t aims, for the execution of any act outlined 
in Article 2 of thi Law. 

"9. Any citizen of Yugoslavia who incites a foreign Sate to war 
again this Fatherland, or to armed intervention, to economic warfare, 
to eizure of any property of Democratic Federal Yugoslavia, or of 
!ts ubjects, to the rupture of diplomatic relations, the cancellation of 
mternatiooal treaties, or to any interference in the internal affairs of 
his Fatherland, or who in any way whatsoever assists any foreign 
State at war with Yugoslavia. 

" 10. Any per on who carrie out espionage, i.e., who either hands 
over or steals or collects data and documents which by their content 
constitute any particularly guarded State or millitary secret for the 
pu~ose of handing such mformation to any foreign State, or any 
fascist or enemy organisation, or any unknown person. 
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" l l. Any person who during the war undertook any ac~on aimed 
at any defensive objects or positions or any mea?S for wagmg war or 
other war needs passing to enemy hands or being destr?yed or ~ut 
out of service, or the use of these being frustrateed, or actJon resul°!1g 
in the Yugoslav Anny or the armies of any ~ed Ian~ . or any In­
dividual soldiers falling into enemy hands, or m any military enter­
prise or measure being hindered or endangered. 

" 12. Any person who kills any military pe~on ~r representativ~ 
or person in the service of the people's authontJes either when th~se 
are carrying out their official duties ~r becau~ of these, or commits 
such act against any person of an allied or fnendly State. 

" 13. kly person who for the purposes outlined in Article - , 
destroys or damages by arson or any other means a~y transport, 
building or other material, any water supply system, pubhc warehouse 
or any public property." 
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- Llandovery Castle Case 

Mackensen, General von, and Maelzer, General von 

✓ Macltensen, Willy 
✓ Maelzer, Kurt 

- Makin v. Attorney General for New South Wales .. 
Makizawa, Yoshlo .. 

- Masao, Baba . . 
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- Motosuke, Susw 

..,.... Mueller and Braener, Generals 

./Neher, Elisabeth 
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Nuremberg International Military_ Tribunal (see 
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Oenning, Johannes, and Nix, Emil . . 
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Peleus Trial (Trial of Eck. Heinz, and 4 others) 

Phillip L Eyre 
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Pitz, Augu t . . . . . . 
Pohl Trial (Trial of O wald Pohl) 

Protector, The 

Queen ~-. Hepburn 
Quirin, Ex Parte 
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Rath, Carl, and Thiel , Richard 
Rath, Karl, and Schutz, Otto 
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State v. Harrison 
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~ Sterling v. Constantin 
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...-Tachibana, Y oshio, and others 
- Taki, Yoshio 
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./ressmann, Willi Bernhard Karl, and others .. 

._;rb.iele, Gunther, and Steinart, Georg 

-Tisato, Tomiyasu 
Toda, Mitsugu . . . . . . . . . . . 

- Tojo, Hideki (Trial before the Tokyo International 
Military Tribunal) 

- Tokyo International Military Tribunal (see Tojo, 
Hideki) 
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The volumes have been made as internationally representative 

as the available material has allowed and the legal matter which 

have received report and comment have included questions o f 

municipal as well as international law. The Reports, together with 

the notes on the cases and the Annexes on municipal law, hould 

therefore, prove of value as sou.rce-books and commentaries not 

only to the historian and the international lawyer but also to all 

students of compa.rative jurisprudence a nd legi lation, and in 

general the intention o f the Volumes is to ensure tha t the lesson 

of the War Crime trials held by the v:>rious Allied courts during 

recent years shall not be lost for lack of a proper record made 

accessible to the public a t large. 

This final volume contains a general analysis of the legal outcome 

of the trials reported in the previous fourteen volumes of the serie , 

toget her with that of some others to which it has not been po sible 

to give a fuller treatment in the Reports, and of the legal enactment , 

national and international, under which the relevant courts acted. 

All volumes are available as indicated overleaf Prices-Volume I, 
2s. 6d. (by post, 2s. 9d.) ; Volume II, 3s. (by posr, Js. 3d. : Volume 
Ill onwards 5s. each (by post, 5s. 3d.) 
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Speeches 
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Speeches of the Chief Prosecu tors at the Close of th Case agains1 1he 
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Speeches of the Prosecutors at the Close of the Case agninst the lndi ted 
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