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.....
CASES INVOLVING TERMINATION OF
PERMANENT CONTRACTS
Introductory Statement

At its current session the United Nations Administrative Tribunal
has before it twenty cases. Nineteen Applicants have filed beside the
application a joint brief; one Applicant has filed a separate brief dealing with her contentions. The nineteen cases grouped together do not
all arise on the same facts, and considerations which are relevant to
some have no bearing on others. Moreover, the joint brief contains
much that has no relevancy at all. It is therefore impractical for the
Respondent to reply point by point to the Applicants. To facilitate
the task of the Tribunal, we have grouped together cases which arise
. on similar facts and turn on similar issues. We find that the cases
can suitably be divided into the following categories:
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(1) Cases of permanent contract holders who refused to answer
questions propounded by a committee of the United States
Senate. In each case the ground of the refusal was that the
answer might tend to incriminate the Applicant. They are:
Frank Carter Bancroft, Hope Tisdale Eldridge, Leon Elveson'; Sidney Glassman, Joel Gordon, Jack Sargent Harris,
Julia Older, .Tane Reed and Alexander Svenchansky.

(2) The case of Eugene Wallach, a permanent contract holder
who refused to respond to enquiries by the SecretaryGeneral whether he had fraudulently suppressed material
information in his employment application.
(3) Temporary employees who asserted their privilege against
self-incrimination under the same circumstances as the permanent employees in category (1). They are Alfred J. Van
Tassel and Herman Zap. Also temporary employees who
had not asserted their privilege against self-incrimination.
They are: Irving Kaplan, Helen Kagen-Pozner (in these
two cases the privilege was invoked after termination),
Sonya Sokolow, Mary Middleton, Martin Rubin, Celia
Saperstein.
(4) The case of Ruth Elizabeth Crawford who would ordinarily
fall into category (3), but to whom we reply separately
because she has filed a separate brief.
(5) The case of Marjorie L. Zap about whom the Walters Selection Committee had made recommendations.
In our view the first category of cases requires the most comprehensive treatment and for this reason we have made this brief, which
addresses itself primarily to their contentions, the main brief. The
other briefs submitted by us refer to this brief for the basic treatment of certain contentions, and only to a lesser extent to each other.
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Questions Involved
At the outset it will be helpful to define rigorously the issues
which are raised by these categories of cases. The questions involved
are as follows:

(1) Permwnent contract holders
(a) Does the Applicants' refusal to answer questions concerning
membership in the American Communist Party and/or concerning subversive activities give rise to serious doubts as to
their integrity, in that it warrants an inference that they
may have engaged in criminal activities'
(b) Is a staff member under a duty not to engage in such activities, or not to permit the inference to arise that he may
have engaged in such activities'
(c) Assuming that the Applicants are guilty of a breach of duty
to the United Nations in this respect, is the SecretaryGeneral required to end or justified in ending their status
as staff members, or specifically, does the Applicants' breach
of duty constitute "serious misconduct" within the meaning
of Article X of the Staff Regulations and/or· does it constitute "unsatisfactory service" within the meaning of Article
IX of the Regulations?

(2) The Wallach case
This case poses two questions, and an affirmative answer to either
would justify a decision adverse to the Applicant. These questions
are:
(a) Does the refusal to answer a necessary and proper inquiry
by a superior officer constitute "serious misconduct" warranting" summary dismissal'"
(b) Does this refusal to answer cause an inference to arise that
the Applicant had been guilty of fraud in procuring employment with the United Nations, warranting his summary
dismissal?
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Inasmuch as the Applicant seems to have refused to answer
similar questions asked by a United States Grand Jury on the ground
of the privilege against self-incrimination, much the same questions
as under (1) are also involved, but their resolution is probably unnecessary ¥n this 'case.
(3) Temporary contract holders

The cases of the temporary contract holders who invoked the
privilege against self-incrimination could conceivably be decided on
the same grounds as those applicable to the permanent contract
holders. However, the decision might turn on simpler alternative
questions, namely:
(a) Does staff regulation 9.1(c) permit the termination of the
contracts of these Applicants if the Secretary-General finds
that the termination is "in the interest of the United
Nations"?
(b) In turn, the problem is posed whether regulation 9.1 (c) was
validly imposed by the General Assembly and whether a
finding of the Secretary-General that the termination would
be "in the interest of the United Nations" is reviewable by
the Administrative Tribunal in the absence of a showing of
bad faith.
The cases of temporary contract holders who have not asserted
their privilege raise only questions (a) and (b).
(4) The case of Miss Crawford

This case raises basically the same questions as the cases of other
temporary contract holders, except that Miss Crawford admitted
membership in the American Communist Party many years ago, but
refused on the ground of privilege to testify about details of her
activities. Consequently the implications of her conduct are best
discussed separately.
(5) The Marjorie L. Zap case

This case raises questions concerning the recommendation of the
Walters Selection Committee.

5
Scurrilous Matter
Two kinds of irrelevant matter have been put before this Tribunal
in the joint brief of the nineteen Applicants. The first kind is matter
which, in addition to having no bearing on the issues involved, consists
of scurrilous and~intemperate attacks on personalities and actions with
which this Tribunal can have no legitimate concern. The second kind
is matter which may at first blush seem material to Applicants' cases,
but which has no proper bearing on the issues and is best dealt with
at the outset.
To the first category belongs the contention that Applicants'
interrogation by the Subcommittee on Internal Security of the United
States Senate was motivated by a desire to attack the United Nations.
Any official, or unofficial body for that matter, is, of course, free to
criticise the United Nations if it so chooses, and moreover, the U. S.
Senate, like legislative bodies of all Member States, has a duty to
keep itself informed, through appropriate channels, concerning the
policies of the United Nations. In this particular inquiry, however,
Senator Herbert R. O'Conor, who presided at the hearings with
which we are concemed, placed into the record of the Committee
a statement which reads in pertinent part as follows:
"Our interest in this inquiry is solely to safeguard the internal
security of the United States. This is in no sense an investigation into the United Nations or the functions of the United
Nations. "'II
Even if this clear statement of the Committee were not sufficient
to dispose of this contention, it would not be in keeping with the
dignity and the judicial character of this Tribunal to take notice
of such matters.
The same applies to contentions concerning alleged "red hunts"
in the United States. It cannot concern this Tribunal whether or
not, in the course of an alleged "red hunt", persons have been fairly
or unfairly accused. Even making the wholly unjustified assumption
that such matters might be of concern to this Tribunal, it is hardly
equipped to determine the fairness of such accusations.

* Hearings, Subcommittee to Investigate the Administration of the Internal Security Act
etc., Committee on the Judiciary, U. S. Senate, p. 1.
'

6
Nor are the motivations of certain prosecutions which have taken
place in the United States in any way material to the task of this
Tribunal. Perhaps the low point of the joint brief is reached in its discussion of the case of Owen Lattimore (p. 136), against whom an
indictment is presently pending in a United States court. There
has been ~no trial so far, and the proof on which the prosecution is
based has not yet been produced. Any expression of opinion on the
merits of the case, at this stage, must of necessity be based on imagination, and violates the most elementary notions of legal ethics.
Mindful of the judicial character of this Tribunal, we respectfully
suggest that matter of the kind summarized above be expressly
rejected.

Irrelevant Matter
Certain other matter introduced by the Applicants can only serve
to obscure the issues and has no legitimate bearing on the cases.
First, we do not contest that most of the Applicants, in the
opinion of their supervisors, performed their daily tasks satisfactorily.
As to those whose conduct we challenge, we contend that their services
and their conduct were unsatisfactory in a more fundamental sense
ihan in the performance of their daily routine. Consequently, we have
omitted discussion of that aspect of their performance (except in one
case in which termination was based on a recommendation of the
Walters Selection Committee).
Second, it is suggested that the political opinions of the Applicants led to their dismissal. As will be brought out more fully in
a discussion of the meaning and the application of the privilege
against self-incrimination, we are here concerned with the commission
of crimes, and not with matters of opinion or belief.
Finally, Applicants claim that they have in some way been
prejudiced by an agreement between the Secretary-General and the
United States delegation. Pursuant to this agreement the United
States delegation furnished to the Secretary-General information
about staff members who were citizens of the United States. According to a memorandum prepared in the Bureau of United Nations
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Affairs of the United States Department of State, the nature of the
information was to be:
"(a) of a 'police record' character, covering acts of a
criminal :nature, ,moral turpitude, etc.
"

" (b) concerning political affiliation or sentiment, where
such would seem'to be a probable source of future injury to
the U.N." (Senate Subcommittee on Internal Security, Hearings, p. 415.)
The Applicants maintain that the receipt of such information by
the Secretary-General meant that he was abdicating his authority
in favour of the Government of the United States. In fact, the same
memorandum of the State Department states (ibid., p. 416): "It will
be made clear to the U.N. . . . (c) that the decision of appointment
or retention, as the case may be, rests as always with the SecretaryGeneral."
John D. Hickerson, Assistant Secretary of State, in a letter to
Patrick A. McCarran, U. S. Senator, recounts negotiations with Byron
Price, Assistant Secretary-General, as follows:
"Mr. Price states that it was impossible for the SecretaryGeneral to act on the basis of 'an adverse advice alone' and
that the evaluations of the Department 'have served only as
a basis for further examination of each case.' He says that
he repeatedly asked for add.itional information." (Hearings,
supra, p. 417.)
A later statement by Mr. Price contains the following:
"Against this administrative background the Secretary-General
faced a special problem when it was reported to him by word
of mouth during 1952 that several staff members, some of
whom had never been commented upon adversely by the State
Department, had refused to answer certain questions before a
Federal grand jury sitting in New York on the grounds of
the constitutional privilege against self-incrimination. These
questions related to possible associations and activities entirely
outside the Secretariat of the United Nations. Following his
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policy of acting only upon competent evidence, the SecretaryGeneral formally requested from the United States Mission
a copy of the grand jury proceedings, or at least some official
word as to what had occurred. This requeRt was denied."
tHearings, supra, p. 421.)
All this puts it beyond doubt that the Secretary-General was
merely collecting all available information about staff members. In
no case was he in a position to act on adverse comments by the State
Department, and several of the Applicants about whom adverse
comments had been received remained undisturbed until their conduct
before the Internal Security Subcommittee made it plain that they
were unfit to be international civil servants. It is regrettable that
the Secretary-General did not possess information sufficiently detailed
and credible to permit timely action which might have forestalled
public embarrassment of the United Nations by Applicants' conduct.
The notion that the Secretary-General is not entitled to receive
information from the Government of the United States or that of any
other Member Nation is too absurd to require comment.

Congressional Investigations Under United States Law
These cases arise in the context of a Congressional investigation
in the United States and consequently we deem it useful to discuss
the general background of such investigations in the United States.
It appears that investigations conducted by legislative bodies as
part of the normal manner of discharging their legislative function,
are peculiarly characteristic of American political practice, although
similar investigations are not entirely unknown elsewhere. American
legislative bodies are said to derive the power of investigation by
inheritance from the British Parliament, but, perhaps because executive and legislative powers are closely linked in Great Britain, the
power of Parliament to investigate has not been asserted in modern
times to the same extent as in the United States. In the British Commonwealth investigations are usually conducted by Royal Commissions; and there, as elsewhere, questions in Parliament serve a somewhat similar function.
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In the course of a scholarly appraisal of Congressional investigations Senator .J. W. Fulbright said:
"The power to investigate is one of the most important
attributes of the Congress. It is perhaps also the most necessary of ail' the p~wers underlying the legislative function. The
power to investigate provides the legislature with eyes and ears
and a thinking mechanism. It provides an orderly means of
being in touch with and absorbing the knowledge, experience
and statistical data necessary for legislation in a complex democratic society. Without it the Congress could scarcely fulfill its
primary function.
"Tl1is fundamental necessity is fairly well recognized
today. The only practical limitations applied in recent years
have been those necessary to preserve the fundamental threeway division of governmental power, and to preserve the constitutional rights of individual citizens. To legislate effectively
the Congress must have virtually unlimited access to information-and it has.' ,.
Ex-President Truman first attracted national attention when, as Senator, he headed an important investigating committee. In resigning
the chairmanship of that committee he said: "In my opinion, the
power of investigation is one of the most important powers of Congress." 90 Congo Rec. 6747.
The power to investigate would of course be valueless without the
power to obtain evidence by compulsion, a power which the United
States Congress has asserted and which the United States Supreme
Court has sustained." Technically the power of Congress extends
only to the investigation of facts which have a bearing on its legislative function and not to the ferreting out of private wrongdoing.
Kilbourn V. Thompson, 103 U. S. 168. In practice, however, this aistinction is blurred because knowledge about private wrongdoings is
almost always relevant to possible legislative remedies, and American
courts show no disposition to put narrow limits on the scope of per*]. W. Fulbright, Congressional Investigations: Significance for the Legislative Process
18 University of Chicago Law Review 440, 441.
'
** Landis, Constitutional Limitations on the Congressional Power of Investigation, 40 Harv.
Law Rev. 153.
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missible Congressional investigations.

McGrain v. Dougherty, 273

U. S. 135.
Investigations have not always been utilized solely to procure
information. Sometimes the main purpose has been to expose
dramaticaUy a condition that was considered evil, so that public
opinion could be enlisted in a drive for corrective legislation, or so
that the executive would bestir itself to use existing powers for
correction.
Because of the position which legislative inquiries occupy in the
American scheme of government, they have characteristics peculiarly
their own. They are not scientific investigations or trials, and they
are not necessarily conducted with judicial impartiality. They take
place in the political arena and are sometimes marked by partisan
spirit. In this respect they differ from the usual British Royal Commission, for instance.
Above all, it must be clearly understood that they are not proceedings in which individual guilt can be or should be established.
Unfortunately, they often bear a misleading, superficial resemblance
to judicial trials. Many Congressional investigating committees have
been criticized because they failed to pattern their procedure more
closely on judicial proceedings, but in view of their different purpose
and nature, that criticism is not entirely relevant. On the other hand,
there has been a tendency to accord to the pronouncements of such
committees almost the weight of a judicial finding, which is also
not necessarily merited. But whatever the desirability of Congressional investigating committees might be (this Tribunal, certainly,
cannot pass on such a purely domestic question), they are an established part of American public life, and they have the unquestioned
power to obtain evidence which they deem necessary to discharge
their function.
In collecting evidence Congressional committees are not bound by
the rigorous standards of common law proof. They may, if they
wish, receive hearsay testimony about wrongdoings, or for that
matter mere speculation can properly be put before them; even
unsworn testimony can be received. Hearings can be formal. or
informal, public or private. Since such hearings are part of legislative proceedings, defamatory matter brought out in public hearings
can be published without the risk of any action for libel or slander.
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For this reason it has become increasingly customary for Congressional committees to give persons defamed before them the opportunHy to reply. Sometimes the defamatory matter is not brought out
in public at all, _but the person on whom the information reflects is
called as witness fto tell his version. Due to occasional concern with
personal wrongdoings, a's stated above, the impression is sometimes
created that Congressional investigations are the equivalent of a trial.
In fact, however, they are not, for no one is accused in the formal
sense, and all persons called to testify are merely witnesses-although
sometimes, hostile witnesses.

The Applicants' Refusal to Answer Befo·re the Internal Security
Subcommittee of the U. S. Senate
1'he Subeommittee on Internal Security of the United States Senate
Committee on the .J udiciary, as required by resolution of the Senate,
was engaged in a continuous study of the administration, operation
and enforcement of the laws of the United States relating to espionage, sabotage and internal security and of the extent, nature and
effects of subversive activities in the United States. On 13 October
1952 the Subcommittee met in the City of New York. Senator Herbert
R. 0 'Conor of Maryland presided. Thereafter the Subcommittee held
public hearings on various dates in October, November and December
of 1952. In the course of these hearings colloquies ensued of which
the following are typical:
Mr. Morris. How long were you working with UNRRA ~
Mr. Gordon. Approximately 2 years.
Mr. Monis. How did you obtain that position?
Mr. Gordon. I must respectfully decline to answer that
question, relying on my rights under the fifth amendment.
Mr. Morris. You mean you won't tell us how you got
your position in UNRRA?
Senator O'Conor. Just so I may get the dates right, is
the committee to understand, then, continuously from 1934 until
this date, you have been actively associated with one of the
Federal Government positions, thence to UNRRA, thence to
the U.N.?

T

i
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Mr. Gordon. That is correct.·
Senator Ferguson. Did Weintraub help you to get into
UNRRA1
Mr. Gordon. I must respectfully decline to answer that
question.
.Senator Ferguson. Did he help you to get into the United
Nations 1
Mr. Gordon. I believe, sir, I have already declined to
answer that question.
Senator Ferguson. Have you ever been a Communist1
Mr. Gordon. In the context of the present time, I must
refuse to answer that question, relying on my rightsSenator Ferguson. Under the fifth amendmenU
Mr. Gordon. Yes, sir.
Senator O'Conor. Prior to your becoming associated with
the United Nations, and my question relates solely to that time,
were you ever engaged in any subversive activity against the
United States Government?
Mr. Gordon. I must respectfully decline to answer that
question, relying on the fifth amendment.
Senator Ferguson. Are you now engaged in any subversive
activities against the United States Government y
Mr. Gordon. I must make the same reply.
Senator O'Conor. Have you ever engaged in espionageT
Mr. Gordon. I must reply in the same manner. In that
connection, I must also state that my attorney advises me that
the use of the fifth amendment is for the protection of the
innocent as well as the guilty.
Senator Smith. If you were innocent, you wouldn't be
ashamed of it, would you'
Mr. Gordon. I must respectfully decline to answer.
Senator O'Conor. Prior to obtaining your position with
the United Nations, were you ever guilty of espionage'
Mr. Gordon. Was I ever found to be guilty'
Senator O'Conor. No. Did you ever participate in any
such'
Mr. Gordon. I believe I answered that.
Senator O'Conor. I wanted to break it down.
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Mr. Gordon. I must respectfully decline to answer the
question.
Mr. Morris. Did you ever take a trip to the Soviet Union ~
Mr. Gordon. 1 must respectfully decline to answer that
question,- relying on my rights under the fifth amendment.
Mr. ~lorris. You won't tell this committee whether or
not you have taken a trip to the Soviet Union 1
Mr. Gordon. I have replied.
Senator Ferguson. Did you ever get a passport from the
United States Government?
Mr. Gordon. Yes, sir; I have.
Senator O'Conor. When?
Mr. Gordon. I believe I first held one sometime in the midthirties; I think it was around 1937 or 1936.
Senator ]'erguson. Have you ever studied in Russia1
Mr. Gordon. I decline to answer.
Mr. Morris. In connection with your passport, did you
make full disclosure in respect to all questions asked by the
State Department in your application for a passport?
Mr. Gordon. I must decline to answer, relying on my
rights under the fifth amendment.
Mr. Morris. Did you use your own name 7
Mr. Gordon. I must also respectfully refuse to answer.
Mr. Morris. Do you mean you wouldn't tell this committee
whether you used your own name in applying for the passport?
Mr. Gordon. If I got the passport, I must have used my
own name.
Senator Ferguson. Did you ever use an alias ~
Mr. Gordon. I must respectfully decline to answer that
question, relying on the fifth amendment.
Senator Smith. You mean to say now that if you ever
did use an alias, that you would decline to answer for fear
it may incriminate you?
Mr. Gordon. I haven't said that, sir.
Senator Smith. What did you say~
Mr. Gordon. I said I declined to answer.
Senator Smith. On the grounds that it may tend to incriminate you?

--

¢

i_iiiiiiiililii!·!·!.!.=.l::::::::::··;q:"ltJ.'_
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Mr. Gordon. Yes, sir.·

•

•

•

•

•

Senator Smith. And you are employed by the United
Nations as an editor to conform and maintain and get accuracy
in its publications and you cannot answer that simple question
as to whether or not the Southern Conference of Human Welfare was a Communist-front organization.
Mr. Bancroft. Sir, to the first half of the question I am
so employed in the United Nations; and as to the second half
of the question I respectfully decline to answer it on the
grounds given.
Senator Smith. "VeIl, irrespective of any connection which
you may have with the organization now or in the past, is it
a fact that the organization has been listed as a Communist
fronU
Mr. Bancroft. Sir, I respectfully decline to answer that
on the grounds that it might incriminate me.
Mr. Morris. Mr. Bancroft, were you the editor of Social
Work Today!
Mr. Bancroft. Sir, I respectfully decline to answer the
question on the grounds given.
Senator O'Conor. Just the fact.
Mr. Morris. Were you the editor 1
Mr. Bancroft. I respectfully decline to answer.
Mr. Morris. Was the publication Social Work Today an
official publication of the Southern Conference for Human
Welfare?
Mr. Bancroft. Sir, I must respectfully decline to answer
on the basis of the privilege which I mentioned previously.

•

•

•

•

•

Senator Ferguson. A more direct question, have you
ever been a member of the Communist Party?
Mr. Bancroft. Sir, I decline to answer that on the grounds
that the answer might incriminate me.

•
* Hearings, supra, pp. 24-25.

•

•

•

•
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Senator Ferguson. Have you ever had any connection
with any subversive activities to the United States?
Mr. Bancroft. I decline to answer that, sir, on the ground;,;
that I h~ve given. The word "subversive ", these days, is so
widely construed, sir, that one doesn't know how to answer
that question.
Senator O'Conor. Do you know what espionage is?
Mr. Bancroft. Yes, sir.
Senator O'Conor. Have you ever been engaged III
espionage?
Mr. Bancroft. No, sir.·
In a manner and in a context more or less resembling the illustrative testimony set forth above, the other Applicants with whom
we are here concerned refused to answer questions regarding Communist or subversive activities on the ground that the answer might
tend to incriminate them or, as some of the Applicants coyly phrased
it, by reason of the "Fifth Amendment". Ordinarily, if a witness
willfully fails to testify, he commits a crime, namely contempt of
Congress. However, a witness may refuse to answer if to answer
might tend to incriminate him.
As far as is known, no criminal proceedings against the Applicants for the matters which they claimed were incriminating have
been instituted by the Government of the United States. The Applicants contend that their success in staying beyond the reach of the
criminal laws of the United States, as a necessary corollary, renders
them fit for continued employment by the United Nations. We
disagree. We urge that in fact they have misconducted themselves
and have rendered themselves unworthy of further trust; consequently
their dismissal and termination was proper. In order to clarify our
contentions, we first discuss generally the law pertaining to the
privilege against self-incrimination, then the justification for the
claim of privilege in the light of the legal background, and finally
the effect of the claim on the status of the Applicants.
The problem with which we are here concerned arises out of the
assertion of a privilege embodied in the Constitution of the United
States. No analogous privilege can be found in international juris• Hearings, supra, pp. 30, 34.
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prudence. Nor does its counterpart exist in the laws of most other
States. Further, the Applicants appeal particularly to American
jurisprudence to justify their contentions. For all these reasons we
att,empt to set forth below the precise position of tIle privilege ann
its: limitations in the United States.

The Law Pertaining to the Privilege Against Self-Incrimination
The so-called privilege against self-incrimination, as a rule of
evidence and criminal procedure, has been recognized and applied by
English and American courts since the middle of the seventeenth
centnry. Its early history, although it has been the subject of much
scholarly research, is far from clear [See E. M. Morgan, The Privilege
against Self-Incrimination, 34 Minn. Law Review 1 (1949)]. It is
generally agreed, however, that the policy behind the privilege is
not only to protect the innocent, but also quite deliberately to furnish
". . . a shelter to the guilty, and a safeguard against heedless,
unfounded, or tyrannical prosecutions." Twin.ing v. New .J ersey,
211 U. S. 78.
The incorporation of the privilege into the Federal Constitution
of the United States and into the constitutions of most States did
not change the pre-existing law, although it has lent additional
sanctity to the privilege. In the Federal Constitution the privilege
is found in the Fifth Amendment, one of the ten amendments to the
Constitution (the so-called Bill of Rights) which were adopted in
1791 to restrict the manner in which the powers entrusted to the
Federal Government may be exercised. The pertinent language of
the Fifth Amendment states that no person "shall be compelled in
any criminal case to be a witness against himself."
Strictly speaking, the Fifth Amendment merely limits the power
of the Federal Government of the United States and does not grant
a right to the individual. It protects the individual only in federal
proceedings and only against testimonial compulsion by federal
authorities. The several States are free to grant the privilege, to
withhold it or to modify it by interpretation. Twining v. New .Jersey,
supra. The late Mr. Justice Cardozo, widely revered as one of the
greatest American jurists, writing for the Supreme Court in Palko v.
Connecticut, 302 U. S. 319, said concerning this problem:
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"What is true of jury trials and indictments is true also, as
the cases show, of the immunity from compulsory self-incrimination. Twining v. New Jersey, 211 U. S. 78, 153 L. ed. 97, 29
S. Ct. 14, supra. This too might be lost, and justice still be
done. Ii!'deed, today as in the past there are students of our
penal system who look upon the immunity as a mischief rather
than a benefit, and who would limit its scope or destroy it
altogether. No doubt there would remain the need to give
protection against torture, physical or mental. Brown v.
Mississippi, 297 U. S. 278, 80 L. ed. 682, 56 S. Ct. 461, supra.
,J ustice, however, would not perish if the accused were subject
to a duty to respond to orderly inquiry. The exclusion of these
immunities and privileges from the privileges and immunities
protected against the action of the states has not been arbitrary
or casual. It has been dictated by a study and appreciation of
the meaning, the essential implications, ofliberty itself."
Yet the privilege is generally accorded in common law countries,
and all the states of the United States have made it a part of their
own laws in different degrees.
Literally interpreted, the self-incrimination clause of the Fifth
Amendment provides only that a defendant in a criminal case may
not be compelled to testify. The federal law is clear that the jury
should not be permitted to draw an inference unfavorable to the
defendant if he fails to testify. In England and in several States of
the United States, while the defendant cannot be compelled to testify,
an inference unfavourable to the defendant may be drawn from his
failure to do so. 8 Wigmore on Evidence (3rd edition), sec. 2272,
pp. 410-412.
The privilege against self-incrimination can also be asserted by
witnesses who are not defendants. The privilege is not even limited
to judicial proceedings but applies to all proceedings in which testimony may be compelled. Such proceedings include administrative
proceedings and investigations by legislative committees or by grand
juries. See e.g. McCarthy v. Arndstein, 266 U. S. 34. The policy
hehind the grant of the privilege in such proceedings is the realization
that testimony obtained from a witness may later be used to prosecute
that witness criminally.
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The privilege is not available to protect a witness against the
disclosure of facts which are merely damaging to his reputation or
subject him to merely civil liabilities. Only fear that he may furnish
evidence tending to convict him of crime entitles him to refuse to
answer. In federal proceedings the crime itself must be a federal
crime; if it is merely a state crime, the privilege does not apply.
Further, the privilege is personal to the witness and cannot be invoked
merely to proted others from criminal liability. Moreover, the crime
must be one for which a prosecution could still be had. If the witness
is given legally binding immunity or if the statute of limitations bars
prosecution, the privilege is lost.
On the other hand, the privilege protects not only against the
disclosure of complete crimes, but separate elements of crimes and
even clues which might lead to the discovery of crime are protected.
The witness, however, is not permitted to refuse to answer capriciously; for the privilege to apply, his refusal must appear to be
reasonable in the light of all the circumstances. Hoffman v. United
States, 341 U. .s. 479.
As indicated, the purpose of the privilege against self-incrimination is to provide protection against criminal prosecutions. It regulates the conduct of judge and prosecutor at criminal trials, and under
federal law and the law of some states the jury is forbidden to draw
unfavourable inferences from the refusal of the defendant to testify.
Insofar as the privilege applies in other proceedings, it merely permits
witnesses to refuse answers which might later be used to prosecute
them. Thus it is clear that the only policy underlying the privilege is
the prevention of criminal prosecution based on evidence which the
defendant himself was compelled to furnish.
However, the fact that a person can not be convicted of a crime
does not imply that that person is fit for either public or private
employment. Immunity from prosecution by itself is not enough.
Employers have a right to insist that their employees meet more
exacting standards of probity and fitness.
It is now established as a matter of United States constitutional
law binding on the States, that public employment cannot be refused
to anyone on grounds that are arbitrary or improper. Wieman v.
Updegraff, - - U. S. - - , 97 L. ed. (Advance p. 162). In the light
of this principle, it is significant that a public official who invokes the
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privilege against self-incrimination in a matter concerning his official
duties may be dismissed for that reason. If testifying would result
in immunity for any crime to which the testimony relates, a public
official must waive tha,t immunity or forfeit his position. New York
and Louisiana have express statutes to this effect. In other States
this result has been reached on common law grounds.
The pertinent provision in the law of New York is found in the
Constitution, Article 1, Section 6 (1939), and read (it was amended
in 1950 in an aspect not here material) as follows:
"Any public officer who, upon being called before a grand
jury to testify concerning the conduct of his office or the performance of his official duties, refuses to sign a waiver of immunity against subsequent criminal prosecution, or to answer
any relevant question concerning such matters before such
grand jury, shall be removed from office by the appropriate
authority or shall forfeit his office at the suit of the Attorney
General."
Analogous provisions are found in the New York City Charter, Section 903, and 33 Louisiana Revised Statutes (1950), Section 2426.
In Canteline v. McClellan, 16 N. Y. S. 2d 792, affm'd 282 N. Y.
166, the Court had occasion to discuss the purposes which prompted
the State of New York to adopt the constitutional provision which we
have quoted. In doing so the Court assumes that the invocation
of the privilege against self-incrimination is tantamount, for purposes
of public employment, to an admission of guilt. The Court said, at
pages 794-5:
"We believe that the object sought to be accomplished by
this amendment was to purge the public service of dishonest
and unfaithful officials. . . .
"The purpose of this amendment was not to compel public
officers to incriminate themselves by testimony given before a
grand jury. Rather it was to oust from public office an officer
who, when called to testify concerning his official acts or conduct, refuses to answer upon the ground that such answer would
incriminate him. The admission that he was guilty of a crime
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App. 33. Cases in which the New York City Charter provision has
been upheld include Withrow v. Joint Legislative Committee, 28
N. Y. S. 2d 223; Goldway v. Board of Higher Ed~tcation, 37 N. Y. S.
2d 34; and Koral v. Board of Education, 94 N. Y. S. 2d 378. The
K oral case -is particularly pertinent here. First, it holds that the
mere invocition of the privilege by itself results in forfeiture of
public office and no further hearing whatsoever is required. Second,
it holds that an enquiry concerning espionage and affiliation with the
Communist Party is an enquiry concerning" official" conduct. Third,
it highlights the problem of the circumstances under which the privilege against self-incrimination can be invoked. Concerning Communist Party activities, the Court says at pages 383-4:
"It has been maintained recently in other forums that the
Communist Party is an organization which advocates the overthrow of the Government by force or other unlawful means.
It is not necessary for this court to base its decision in the
instant case upon that proposition. However, petitioner's
refusal to answer questions regarding his membership in the
Communist Party on the ground of self-incrimination, would
seem to be a tacit admission that in his judgment the Communist Party is a subversive organization."

These rulings are consistent with the policy of the privilege to
protect only against criminal penalties and not against civil disadvantages. The official against whom these rulings are invoked is not in
any way deprived of the privilege; the protection, however, does not
extend beyond the unavailability of his testimony for criminal
prosecutions.
On 9 March 1953 the Supreme Court of the United States was
for the first time confronted with the same problem. An applicant
for a commission as an officer in the U. S. Army had refused to
answer questions pertaining to Communist Party membership on the
ground that the answer might incriminate him. He was refused the
commission and the Court, in denying relief to him, said:
"The President's commission to Army officers recites that
'reposing special trust and confidence in the patriotism, valor,
fidelity and abilities' of the appointee he is named to the
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specified rank during the pleasure of the President. Could this
Court, whatever power it might have in the matter, rationally
hold that the President must, or even ought to, issue the certificate to one who will not answer whether he is a member
of the Communist Party'
"It· is argued that Orloff is being punished for having
claimed a privilege which the Constitution guarantees. Noone,
at least no one on this Court which has repeatedly sustained
assertion by Communists of the privilege against self-incrimination, questions or doubts Orloff's right to withhold facts
about himself on this ground. Noone believes he can be
punished for doing so. But the question is whether he can at
the same time take the position that to tell the truth about
himself would incriminate him and that even so the President
must appoint him to a post of honor and trust. Vve have no
hesitation in answering that question 'No.' ".
It goes almost without saying that a private employer can discharge an employee for invoking his privilege. In School v. Bell,
supra, the Court observes (in the quoted portion) that a private
employer who failed to discharge an employee under those circumstances would subject himself to serious criticism.
Loew's Inc. v. Cole, 185 F. 2d 641, cert. den'd 340 U. S. 954, holds
that an employment contract which by its terms imposes on the
employee a duty not to become an object of scorn is broken by failure
to testify. In that case the contract between Cole, the plaintiff, and
Loew's Inc., the defendant, provided in pertinent part:

"The employee agrees to conduct himself with due regard to
public conventions and morals, and agrees that he will not do
or commit any act or thing that will tend to degrade him in
society or bring him into public hatred, contempt, scorn or
ridicule, or that will tend to shock, insult or offend the community or ridicule public morals or decency, or prejudice the
producer or the motion picture, theatrical or radio industr)T
in generaL"
* Orloff v.

Willoughby, - - U. S. - - , 21 L. W. 4215, 4217.
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The similarity in the duties imposed by this contract clause and by
the provisions of the Charter and Staff Regulations quoted below
will be readily observed. Cole appeared as a witness before a
Congressional -9ommittee. He was asked: "Are you now or have
you ever been a member of the Communist Party?" He refused to
answer, but he did not claim his privilege against self-incrimination.
The ground which he assigned for his refusal was that he thought
that the Congressional Committee had no power to ask him such a
question. In discussing the legal effect of this conduct the Court said
on page 649:
"We think that a jury might well find as a fact that the natural
result of Cole's refusal to say whether he was or had been a
member of the Communist party was to give the Committee,
and the public generally, the impression that he was a Communist,-that his refusal was for the purpose of concealing
his actual membership in the party. The event showed that
this is exactly the interpretation which the public did place
upon the conduct of Cole and of the other witnesses who took
a like stand."
Under these circumstances the Court held the Jury would be
justified to find the contract broken.

The Refusal to Answer by the Applicants Constitutes a
Breach of Duty to the United Nations
The circumstances under which the Applicants refused to answer
questions pertaining to Communist Party membership and/or to
Rubversive activities have been described. It is noteworthy that
membership in the Communist Party, by itself, is not a crime in the
United States. However, several leaders of the Communist Party
have been convicted of violation of the Smith Act, that is, on the
charge that, intending to overthrow the Government of the United
States by force and violence, they conspired to advocate that doctrine.
The Supreme Court of the United States held in Blau v. United States,
340 U. S. 159. that a witness may properly refuse to answer questions
concerning connexions with the Communist Party. The Court said:
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"·Whether such admissions [admitting employment by, or intimate knowledge of the workings of, the Communist Party] by
themselves would support a conviction under a criminal statute
5s immaterial. Answers to the questions asked by the grand
jury would have furnished a link in the chain of evidence
needed in the prosecution of petitioner for violation of (or
conspiracy to violate) the Smith Act."

It is clear from this case that the privilege cannot legitimately be
invoked solely because the witness believes a Communist system to
be desirable and becomes a member of the Communist Party. The
privilege can be invoked only if this information is a link in a chain
of proof which would also have to include proof of intent to overthrow
the present Government of the United States by force and violence.
Only the fact that a witness could be subjected to a prosecution based
in part on his harboring this intent permits a witness not to answer.
With this in mind we turn to the applicable provisions of the Charter
and the Staff Regulations.
Artiele 101(3) of the Charter of the United Nations provides in
pertinent part:
"The paramont consideration in the employment of the staff
and in the determination of the conditions of service shall be
the necessity of securing the highest standards of efficiency,
competence and integrity."
It is noteworthy that this section of the Charter does not merely
direct the Secretary-General to employ staff members meeting the
"highest standards of . . . integrity" but, speaks of the "necessity
of securing" these standards. The use of this language shows a clear
recognition that the successful functioning of the United Nations as
an international organization depends upon the trust and confidence
which Member Nations and the general public can reasonably repose
in staff members. If staff members are not proper recipients of that
trust and confidence, they are unfit to discharge their duties; and if a
justifiable and widespread public impression is created that staff
members do not possess the integrity which would reasonably entitle
them to receive such trust and confidence, the work of the United
Nations itself would become suspect. In further recognition of the
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necessity of preserving the good repute of the United Nations,
Article 100(1) of the Charter provides, in pertinent part:
"They [staff members] shall refrain from any action which
might reflect on their position as international officials responsible only to the Organization."
Like the draftsmen of the Charter, the General Assembly recognized the imperative necessity of ensuring proper conduct by staff
members. To this effect it provided in Staff Regulation 1.4 as
follows:
"Members of the Secretariat shall conduct themselves at
all times in a manner befitting their status as international civil
servants. They shall not engage in any activity that is incompatible with the proper discharge of their duties with the
United Nations. They shall avoid any action and in particular
any kind of public pronouncement which may adversely reflect
on their status. While they are not expected to give up their
national sentiments or their political and religious convictions,
they shall at all times bear in mind the reserve and tact
incumbent upon them by reason of their international status."
Nor did the General Assembly mean Staff Regulation 1.4 to be
the expression of a pious hope or a mere exhortation. In the Preamble
to the Staff Regulations it is provided:
"The Staff Regulations embody the fundamental conditions
of service and the basic rights, duties and obligations of the
United Nations Secretariat."
We need not even urge the obvious, namely, that the obligation
to live up to the Charter is an implied term of the contract of every
United Nations employee. Compliance with the Staff Regulations is
an express condition of service. The Staff Regulations define fundamental rights, duties and obligations of staff members. There can
be no doubt that failure to discharge these duties and obligations
voids the contract, and that there is no right to continue in the
service of the United Nations in violation of the Staff Regulations.
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Surely the Applicants, who by invoking the privilege left themselves open to the gravest suspicion that they were plotting to bring
about the violent overthrow of the Government of a Member Nation
or that they were engaging in espionage or other subversive activities,
cannot claim that they possess that integrity which the Charter
proclaims as "the paramount consideration in the employment of
the staff". Their invocation of the prIvilege was an "action" and
a "public pronouncement" which very seriously reflected on their
status. True, the invocation of the privilege may not warrant an
inference in a criminal proceeding, but the very jurisdictions which
grant the privilege consider its invocation sufficient ground for discharge from public employment and take it for granted that a
private employer would discharge an employee under similar conditions. Loew's Inc. v. Cole, supra, is almost a direct precedent
justifying the action taken against the Applicants. Just as Cole
had an obligation to maintain his reputation, so the Applicants have
the obligation to "conduct themselves at all times in a manner
befitting their status as international civil servants".
The Applicants wisely do not suggest that they are entitled to
continue as staff members even though they were actually guilty
of subversive activities and had little choice but to invoke their
privilege. If they had failed to invoke their privilege under those
circumstances they might have subjected themselves to criminal
penalties. Thus they might have been confronted with a choice
either to confess their crimes or to claim the privilege. Neither
alternative is conduct befitting an international civil servant. But
applicants' inability to live up to their contract obligations would
not excuse them. Not only their testimony but their being engaged
in subversive activities would be conduct in violation of their duties
as international civil servants.
While carefully avoiding the case of actual guilt, the Applicants
advance several reasons why their invocation of the privilege against
self-incrimination should not be considered a breach of their obligations to the United Nations. First, they urge that by joining the
staff they did not contract to give up their privileges under the
United States Constitution. In this they are patently mistaken.
For example, the United States Constitution guarantees their right
to engage in political activities. Yet a member of the staff could
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not become a candidate for the office of United States Senator and
remain an employee of the United Nations, just as he could not
remain an employee of the United States Government under similar
circumstances. If there is a conflict between the exercise of a
constitutional -privilege and employment by the United Nations, one
or the other must cea:se. The simplest case is perhaps the privilege
to work for an employer of one's own choice; it cannot be combined
with employment by the United Nations. Cf. McAuliffe v. Mayor
of New Bedford, 155 Mass. 216 (per Holmes, J.).
Next, the Applicants pose the case of an innocent person who
is apprehensive that, if he were to answer truthfully, he might subject
himself to the hazard of an unjustifiable criminal prosecution. To
argue that such apprehension may be reasonable, the Applicants
contend, evidently quite seriously, that the processes of criminal
justice have been so perverted in the United States, that persons
who entertain "unorthodox" political and economic ideas are prone
to be convicted of crimes which they did not commit. To make
this point, counsel for the Applicants draw heavily on their imagination, and they are, of course, unable to cite a single case in which
anyone of "unorthodox" political or economic beliefs has been
convicted or even charged with crime based on damaging admissions
made before a congressional investigating committee. Many persons
have admitted membership in the Communist Party, for instance,
and in no case has this admission been followed by criminal proceedings. The only criminal charges that stemmed from congressional
investigations of subversive activities were charges of perjury based
on false claims of innocence and not on admissions of incriminating
circumstances.' United States v. Remington, 191 F. 2d 246, on which
applicants rely, is precisely such a case of falsely asserted innocence.
Bridges v. United States, 199 F. 2d 811, and the charge against
Owen Lattimore, the merits of which are, of course, not open for
discussion in advance of trial, fall into the same category. They
are all perjury prosecutions.
A witness's fear that he might unjustly be prosecuted for perjury
does not entitle him to refuse to answer. That risk is one which every
witness assumes by answering any question, and if that risk alone
were to entitle him to claim privilege, no witness could ever be com
pelled to testify.
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If the Applicants were in fact innocent of any wrongdoing, it was
up to them to balance the risk of answering truthfully and hazarding
prosecution (imaginary as that risk may be) against the destruction
~f their usefulness to the United Nations and the ruin of their reputation by the invocation of the privilege against self-incrimination.
The Applicants pose another hypothetical example, namely, that
of a person who invokes the privilege in bad faith, solely to protect
others. The Applicants refer to this lying under oath as "unwillingness to become a political informer". At the outset, their choice of
words must be examined. Ordinarily a person who testifies is called
a witness. The word "informer" is reserved for persons who as
volunteers and for material reward supply information about the
clandestine doings of others. The Applicants, in fact, were not given
the choice to become informers. They were examined as witnesses
and it was their sworn duty to answer. If shielding others was the
only motive for invoking the privilege, they have lied by implication
and they are guilty of a criminal breach of their duty as witnesses.
Rogers v. United States, 340 U. S. 367.
It seems inescapable to us that the Applicants must be found to
have violated Staff Regulation 1.4, and if so that they are guilty of
serious misconduct and failure to render satisfactory services. Yet
it is not necessary to find that they violated a specific Staff Regulation
to reach this conclusion. "Serious misconduct" and "unsatisfactory
services" are broad concepts which must be interpreted in the light
of reason and violations of other Staff Regulations are merely
examples of conduct to which they apply.

The Refusal to Answer Constitutes Serious Misconduct and
Failure to Render Satisfactory Services
We have established in the preceding section that the Applicants
have failed to discharge a fundamental obligation to the United Nations. Under general principles of contract law if one party to a contract fails to carry out its obligations, the other party is justified in
considering the contract at an end and in refusing to carry out its part.
However, we need not have recourse to general principles of contract law, for the Staff Regulations themselves contain provisions for
discharging the applicants. Regulation 9.1(a) provides:
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"The Secretary-General may terminate the appointment
of a staff member who holds a permanent appointment and
whose probationary period has been completed, if the necessities of the service require abolition of the post or reduction of
the st;:.tff, if the services of the individual concerned prove unsatisfactory, or if he is, for reasons of health, incapacitated for
further servIce."
'rhis regulation permits the Secretary-General to terminate an
appointment, inter alia, "if the services of the individual concerned
prove unsatisfactory". It is of course possible, although not reasonable to construe the term" services" narrowly and to limit it to the
performance norms which are exacted from staff members. We urge,
however, that service to the United Nations cannot be considered
merely the discharge of purely technical functions. To be worthy of
trust and confidence, to conduct oneself at all times "in a manner
befitting" one's "status as international civil servant" is just as
much a part of the service which a staff member must render, as any
other proper task.
The services of an individual in a wider sense must be measured
by his utility to the United Nations. The dignity of human beings
requires that their services be measured by standards other than those
applicable to a machine. Mechanical standards do not measure satisfactory service to an organization dedicated to the highest ideals of
mankind.
Article X of the Staff Regulations is equally applicable. Regulation 10.2 provides as follows:
"The Secretary-General may impose disciplinary measures
On staff members whose conduct is unsatisfactory.
"He may summarily dismiss a member of the staff for
serious misconduct."
First, it must be pointed out that Articles IX and X of the Staff Regulations are not necessarily mutually exclusive. Some cases might
indeed arise which fit one or the other of the two articles but not both.
For instance, the inability of a translator to translate skillfully could
only be considered unsatisfactory service, while the deliberate destruction of United Nations property by a skillful translator could only be

30
considered misconduct. But what about the deliberate refusal by a
staff member to carry out a proper direction of a superior officer1
Can there be any doubt that in that case the "services of the individual concerned", in the words of Regulation 9.1(a), have proved
"unsatisfactory", or that the offending staff member is guilty of mis!bonduct? Clearly Articles IX and X are both applicable.
It .needs no lengthy exposition to prove that the violation of a
fundamental obligation constitutes misconduct within the meaning of
Artide X. The only question that could be raised is whether the
Secretary-General so considered the Applicants' conduct in this case
and whether he exercised his authority under Article X to discharge
them. First it may be urged that the Secretary-General did not
expressly label his action "dismissal for misconduct"; but surely
the failure of the Secretary-General to stigmatize the Applicants'
conduct does not deprive him of the right to rely on his powers under
Article X. N ext, it may be urged that only "serious misconduct"
would warrant him in taking disciplinary action without first submitting the matter for advice to the Joint Disciplinary Committee.
Again, it is obvious that the Applicants' conduct amounted to "serious
misconduct". Any action which shows a staff member to be unworthy
of trust and reflects on the United Nations as a whole is obviously
serious, and misconduct. And while ordinarily the termination
indemnity is not payable on dismissal for "serious misconduct",
the Applicants are certainly not in a position to complain because
they received payments to which they might not have been entitled.
The public interest imperatively called for the immediate dismissal of the Applicants. And while there was no doubt as to the
propriety of that dismissal, the novelty of the situation created a
serious question as to which power the Secretary-General should
invoke in bringing about the result. Under these circumstances the
Secretary-General invoked all of his powers, but after satisfying the
interests of the United Nations, he resolved all doubts in favour of
the Applicants and accorded them the treatment most favourable to
them. It would be absurd to urge that this act of grace estops him
from relying on his power of summary dismissal to justify the
action which }1e took
[n passing it "hould he noted that the reliance by the SecretaryGeneral on powers whicll enabled him to dismiss the Applicants
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without the advice of the Joint Disciplinary Committee was by no
means motivated by a desire to deprive the Applicants of a valuable
right. Sound policy considerations as well as legal considerations
prompted the decision not to refer these cases to the Joint Disciplinary
Committee. ·,The Secretary-General was called upon to resolve a
question of "extreme delicacy. Its resolution was bound to have
repercussions, and it would hardly have been fair to thrust responsibility for advising him upon staff members and thus to make them
share in the heavy responsibility the Secretary-General had to assume
by virtue of his office. In the opinion of the Secretary-General, outsiders could best aid his judgment and he called upon three jurists
not connected with the United Nations to advise him.
After the jurists recommended dismissal, the Secretary-General
decided that the staff members should be given a second chance. He
then notified them that he would be compelled to dismiss them for
breach of the fundamental obligations laid down in Staff Regulation
1.4, unless within three days they informed him that they had notified
the appropriate United States authorities of their intention to withdraw the plea of privilege and answered the pertinent questions put
to them. This they refused to do, each of them sending a letter
which sought to justify their refusal. These letters were considered
by the Secretary-General and discussed in a meeting with the senior
members of his staff. It can not, therefore, be claimed that Applicants
were not given an opportunity to state their position, prior to the
Secretary-General's decision.
All the considerations which could have been urged before the
J oint Disciplinary Committee could have been urged before the
Appeals Board and can be urged here. But none has or could
be urged which would justify the Secretary-General in retaining the
Applicants as trusted staff members of the United Nations.

Conclusions
(1) The Applicants have a duty under the Charter and the Staff
Regulations to conduct themselves in a manner befitting their status
as international civil servants and to remain worthy of trust and
confidence.
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(2) They have violated that duty by asserting the privilege
against self-incrimination because: (a) The refusal to answer under
the circumstances set forth gave rise to an inference that they are
engaged or were engaged in activities directed towards the violent
overthrow of the government of a Member Nation, or in related
crimes; (b) the invocation of the privilege rendered the Applicants
unworthy of trust and confidence.
(3) This violation of duty constitutes serious misconduct and
failure to render satisfactory service and voids the subsisting contract
between the Applicants and the United Nations.
(4) For all the reasons stated above, the dismissal and termination of the Applicants by the Secretary-General in the manner and
by the means set forth was proper.
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EUGENE WALLACH,

Applicant

v.
THE SECRETARy-GENERAL OF THE UNITED NATIONS,

Respondent

•••
Introductory Statement
This case turns primarily on what we contend is serious misconduct by the Applicant and on his fraud in procuring employment.
.I!-'urther, the Applicant admitted that he had refused to answer
questions before the Grand Jury on the ground that the answers
might incriminate him and it is fair to infer that the questions
pertained to the area of subversive activities. For this reason, the
case could be decided on the same grounds as those urged in the
main brief. This brief is primarily devoted to the additional grounds
which are peculiar to this case.
A distinction might be urged between this case and those discussed in the main brief on the ground that the Applicant refused
to answer questions of a Grand Jury and not those of a legislative
committee (at least prior to his dismissal). Grand Juries are charged
with the investigation of crimes. If a Grand Jury finds evidence
presented before it sufficient, it returns an indictment, on the basis
of which the charges are tried in public. Unlike legislative committees, Grand Juries conduct sessions in secret and the evidence
presented is not made public. As we have had occasion to point out
in the main brief, the Secretary-General in vain attempted to procure
detailed information about the Grand Jury proceedings. However,
the fact that this Applicant's refusal to answer questions received
no immediate publicity does not constitute a valid distinction between
this case and those discussed in the main brief. It is noteworthy
that after his dismissal the Applicant had occasion to invoke the
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privilege before the Senate Subcommittee on Internal Security in the
same manner as the Applicants discussed in the main brief.
1.

ApPLICANT WAS GUILTY OF SERIOUS MISCONDUCT

AJ Importance of acC'Urate completion of the application form

Article 101 (3) of the Charter provides:
"The paramount consideration in the employment of the
staff and in the determination of the conditions of service shall
be the necessity of securing the highest standards of efficiency,
competence and integrity. . . ."
The Secretary-General, in endeavoring to carry out the Charter
mandate, requires prospective employees to fill out an application
form designed to elicit information bearing upon the standards of
Article 101(3). Previous employment is obviously relevant to the
deci~ion whether or not to engage a particular candidate; it is information which any reasonable man would consider in choosing an
employee. Moreover, the previous employment record is important in
determining whether applicants meet the high standards prescribed
by the Charter. Not only does the length of time in a particular field
and with particular employers in the past give an indication both of
efficiency and competence; it also puts the United Nations in a position to enquire from previous employers about all three factors of
efficiency, competence and integrity.
Thus both on general principles and in order to apply the
standards of the Charter, information on previous employment is
important. This is particularly true in view of the fact that though
United Nations employment demands as great or greater qualifications
than employment with a national government, the United Nations
does not have the facilities to investigate candidates. The United
Nation~ has to rely on the truthfulness of applications.
Any misrepresentation on the application is clear evidence that the person
making it does not meet the "highest standards . . . of integrity"
which are required by the Charter, since he is then and there attempting to obtain employment by fraud.
Accordingly, the United Nations gave notice on its application
forms of the importance which it attached to accuracy in supplying

3,)r;
the information requested.
stated:

The form completed by Mr. Wallach

"I, the undersigned, certify that the statements made by
me above aTe full. and true to the best of my knowledge and
belief. I untlerstand that any wilful mis-statement renders me
liable to instant dismissal, if employed."
Immediately underneath this statement, Mr. Wallach placed his
signature.
The questions on the application form relating to previous
employment are thus highly important to the decision whether to
engage an applicant, because they are information which would
influence any employer, because they bear on the standards set by the
Charter for staff members, and because truthfulness is in itself an
essential qualification for United Nations officials. Since the importance of these questions is so great, and since the United Nations
necessarily places reliance on the answers given, a wilful misrepresentation means that the person making it, if employed, has obtained
his appointment by fraud. An employment contract so obtained
would be voidable under the general principles of law recognized by
civilized nations.
B.

Duty of the Secretary-General to investigate charges of
misrepresentation in completion of application forms

The duty of considering the integrity of staff members which is
imposed upon the Secretary-General by Article 101(3) of the Charter
obviously does not cease at the date of their employment. Under
that paragraph, the necessity of securing the highest standards of
integrity is one of the paramount considerations, not only in the
employment of staff, but also "in the determination of the conditions
of service". Further, Staff Regulation 4.2 provides:
"The paramount consideration in the appointment, transfer
or promotion of the staff shall be the necessity for securing the
highest standards of efficiency, competence and integrity. . .. "
Integrity is thus expressly declared to be a paramount consideration
in transfer or promotion. It cannot be doubted that it is also a
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factor in the continuance of employment, and that the SecretaryGeneral should make every effort to avoid retaining in the Secretariat
a staff member who has in the past been guilty of conduct which
seriously reflects on his integrity; the Secretary'-General must take
action '~s soon as he learns of the facts.
As' the Secretary-General has a duty to maintain the highest
standards of Integrity among the staff, he has a correlative duty of
investigating information which tends to show lack of integrity. He
would be violating his duty under the Charter and the Staff Regulations if he failed to investigate.
In the present case, the facts are as follows. On 20 July 1946
Mr. Wallach submitted an application for employment with the United
Nations. Point 21 of this application was headed "Record of Employment, including service in the armed services and other war activities". In the first section under this heading Mr. Wallach stated that
his "present position" was that of "Free-lance stenotype reporter"
in which he was" self-employed". He declared he had filled that position from 31 July 1945 "until the present". On the basis of this
application, Mr. Wallach was appointed to the Uniteq Nations staff.
On 9 June 1952, Mr. Wallach appeared as a witness before a
United States Federal Grand Jury which was making certain investigations with regard to staff members of United States nationality.
On the same day, an article (Application, document 16) appeared in
the New York Journal-American to the effect that immediately prior
to his employment by the United Nations Mr. Wallach had held a
full-time paid position with the Communist Party.
On 11 June 1952, Mr. Wallach, in connexion with his appearance
before the Grand Jury, requested a copy of his application for employment with the United Nations from Mr. David Vaughan, Principal
Director, Department of Conference and General Services. In reviewing it before delivery on the same day, Mr. Vaughan noticed that no
mention was made in the application of the prior employment which
Mr. Wallach was alleged to have had by the newspaper article on
9 June (Application, document 15).
At this point, the Secretary-General unquestionably had a duty
of enquiry whether Mr. Wallach had deliberately withheld material
information in his application for employment. A charge had been
made in the public press; following this, the Grand Jury had requested
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a copy of the application. The charge and the surrounding circumstances made it not only proper but also imperative for the SecretaryGeneral to conduct an enquiry.
The United Nations is not well equipped for carrying on investigations relating. to staff members. It has no investigatory machinery,
and it ordinaril§ has no more information about staff members than
they themselves have seen fit to communicate to it. Also, the obvious
first step in such an enquiry is to call in the staff member concerned,
to ask him about the charges, and, if possible, to obtain his help in
refuting them. In such circumstances, the staff member is obviously
best-informed about his own conduct; if he cooperates freely, the
truth or falsity of the charges is easily established.
Consequently Mr. Vaughan, the Principal Director of the Department in which Mr. 'Wallach was serving, having first obtained the
instructions of the Secretary-General, called Mr. Wallach to an interview on 17 June 1952. As Mr. Wallach had not been entirely cooperative in previous interviews with Mr. Vaughan which related to his
appearances before the Grand Jury, Mr. Vaughan arranged that a
verbatim record of the interview should be prepared (Application,
document 7).
At the interview, Mr. Vaughan repeatedly put the question in
various forms whether the statements about previous employment in
Mr. Wallach's application for a United Nations appointment were
complete. The question did not result either in an answer or a cleareut refusal to answer. Instead, there followed evasions and maneuvers.
'rhe same question was repeated at three later interviews, two on 18
June 1952 (Application, document 8 and another record which does not
appear in the Application) and one on 20 June 1952 (of which only
Mr. 'Wallach's statement-document ll-appears in the Application).
Mr. Wallach's response at all interviews was in the same vein. To
this day the question remains unanswered.
The failure to reply, the maneuvers and evasions, are clearer
proof of Mr. Wallach's guilty conscience than any outright admission
would have been. If he had been innocent of the charge, there was
no reason he should hesitate to say so. Even if at the outset there
had been no duty to enquire, the very evasions of the Applicant put
the Secretary-General on notice that something was amiss and created
such a duty.
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C.

Applicant's failure to answer the question co1'tstit'Ltted serio'Lls
misconduct

Staff Regulation 10.2 gives the Secretary-General the power to
make summary dismissals for" serious misconduct" but the Regulations C:~mtainno definition of that expression. The meaning of the
Regulation was discussed at the 335th meeting of the Fifth Committee
on 23 January 1952, at which it was adopted. The following remarks
were made (paras. 44-45, 65-66) :
"Mr. Treserra (Mexico) referred to his statement in the
general debate (332nd meeting) concerning the advisability of
enumerating the cases in which disciplinary measures could be
taken. His delegation's view was based on the legal principle
that no one should be penalized for an offence not stated in a
text. Accordingly, he wished to know whether any such
enumeration of offences appeared in any other United Nations
document.
"Mr. Price (Assistant Secretary-General in charge of the
Department of Administrative and Financial Services) recalled
that other representatives had referred to the difficulty of
defining all classes of offences. To do so would require a very
lengthy document and would deprive the Secretary-General of
his discretionary powers."
"Mr. Chechetkin (Union of Soviet Socialist
wished to know the precise meaning of the Russian
used for the word 'serious'. He was not clear
implied regularly unsatisfactory conduct or meTe]y
case of such conduct.

Republics)
translation
whether it
an isolated

"The Chairman thought that the interpretation of the word
would have to be left to the Secretary-General as it might
sometimes cover isolated actions and sometimes systematic
misconduct. "
It is apparent that the General Assembly intended to confer
on the Secretary-General considerable latitude of discretion to determine what constitutes serious misconduct. The debate indicates that
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the General Assembly was aware of the fact that in matters of
discipline and conduct involving staff members numbering in the
thousands, the Secretary-General would be required to deal with
personnel problems diverse both in scope and in significance. It is
reasonable, therefol'e, to conclude that it was the intention of the
General Assembly ~ to grant authority to the Secretary-General
sufficiently broad to meet· the varied situations bound to arise and
to leave him full responsibility for deciding, in the best interests
of the United Nations, the manner and circumstances in which that
authority could be exercised.
But in the present case, the actions of the Applicant in refusing
to answer questions relating to the accuracy of his application form
were patent and serious violations of the obligations imposed on
staff members by the Staff Regulations, and hence obviously constituted serious misconduct.
Staff Regulation 1.2 provides in part that "Staff members are
subject to the authority of the Secretary-General . . .". Failure
to obey proper orders of the Secretary-General, especially when as
in this case the failure is flagrant, repeated, and without excuse,
defies the authority of the Secretary-General and is obviously serious
misconduct.
Staff Regulation 1.4 provides that "Members of the Secretariat
shall conduct themselves at all times in a manner befitting their
status as international civil servants. . . . They shall avoid any
action ... which may adversely reflect on their status." Misrepresentations to the United Nations are a serious matter. Repeated
failure to deny that such a misrepresentation has been made, combined with shifting excuses and evasions, gives rise to a strong
inference of fact that the misrepresentation has indeed been perpetrated. This certainly reflects adversely on the status of a staff
member.
The brief submitted for Mr. Wallach seeks to give a rigid
definition to "serious misconduct" although the General Assembly
intentionally gave none. It is contended that misconduct is only
serious when it "immediately and seriously obstructs the work or
endangers the safety of the Secretariat organization". For cogent
reasons which we have advanced., we do not agree with this definition;

i
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but, even if it were adopted, we note with satisfaction that the
Applicant's conduct falls within it.
It is clearly part of "the work . . . of the Secretariat organization", imposed by the Charter and Staff Regulations, to enquire
about the in,tegrity of staff members when that integrity is questioned.
What could more "immediately and seriously obstruct" that work
than a failure to answer legitimate questions put at the direction of
the Secretary-General?

D.

The Applicant was not justified in failing to answer the
question

During the interviews between Mr. Vaughan, Mr. Palthey and Mr.
Wallach, the latter gave various reasons for not replying to the question which he was directed to answer. Various other grounds on which
the Applicant seeks to show the irregularity of the enquiry are set
out in his brief, but these grounds are without substance.
was not made improper by political motivation
The brief for the Applicant lays much stress on an argument that
the enquiry was improper because of political motivation. It will be
shown below that this was not true; but at the outset it must be made
clear that the motivation of the United Nations administration is quite
irrelevant to the case.
It has been demonstrated in section I B above that the SecretaryGeneral had a duty to investigate serious charges relating to the
integrity of a staff member which had become public and had even
appeared in the press; this duty was imposed on the SecretaryGeneral by the Charter and the Staff Regulations. Even if no such
duty had existed at the outset of the enquiry, it would have been
created by the conduct of Mr. Wallach in the first interviews, during
which he did not answer frankly but kept insisting on further time
for consideration.
If the Secretary-General had an affirmative duty of action, the
question of his motives in taking that action does not arise. It is a
reasonable principle, which is recognized in the administrative law
of most countries, that where there is an official duty to take an action,
any consideration of the motives for it is irrelevant. If there is a
1. The enquiry
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duty, it cannot matter that the person obligated by it has reason for
being either glad or sorry that he must do his duty.
Moreover, in this case the insinuations of the Applicant that
there was improper motivation for the enquiry are contradicted by
the record. The q;uestion of motivation was raised by Mr. Wallach
for the first time a't the last of the four interviews which he had with
officials of the Administration, on 20 June 1952. In the statement
which he then read to Mr. Vaughan and Mr. Palthey, he said:
"Further, Mr. Vaughan's question, and I quote: 'Were
you employed by the Communist Party as an organizer or in
any other capacity' was, to say the least, startling. It raised
in my mind the inference that all his questions were designed
to inquire into my alleged political beliefs or affiliations. Until
Mr. Vaughan asked me this question, I had every reason to
believe that such an inquiry was not pertinent to employment
with the United Nations.
"Keeping in mind the recent assurances of the SecretaryGeneral, as stated by him at his press conference, I therefore
request that, prior to answering any of these questions, the
Secretary-General should be informed specifically of Mr.
Vaughan's question and that I should be informed in writing
by the Secretary-General as to whether he considers such a
question to be pertinent."
Mr. Vaughan replied, later in the interview:

I

~

"I want to make it perfectly clear to Mr. Wallach and I
think I said that the question I asked him was purely about
employment. I am not interested in Mr. Wallach's membership,
his ideological beliefs in any organization at all and I think
I made it very clear and it is quite obvious he understands it
from his own statement. I was interested only in whether or
not he was employed by any group, organization or outside
firm, that he had any employment which he did not reveal on
his application. I was only concerned about employment. When
I asked you about the Communist Party, about your membership affiliation, about which I have no knowledge, I asked if
you were employed by the Communist Party or anyone else
and you, Mr. Wallach, have refused to answer."
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It is sufficient to refute Mr. Wallach's charge of a political inquisition to look at the record of the meeting of the morning of 18 June,
when the question Mr. Wallach complained of was asked. Mr. Wallach
had repeatedly evaded questions concerning the accuracy of his statement <!f previous employment on his application form. Mr. Vaughan
then remarke~ that there was an indication that the application was
not a complete account of Mr. Wallach's previous employment. He
continued:

". . . therefore, I think I should ask you another question.
Did you work for the Communist Party or any other concern
or any other organization in 1945 or 1946? Were you employed
by any such organization? Because, if you were, it certainly
does not appear on your application which you have seen."
After some further evasions by Mr. Wallach, MT. Vaughan again
asked:
"Did you work for the Communist Party or any other concern
or organization in 1945 or 1946, either full time or part time?
To be more specific, were you employed by the Communist
Party as an organizer or in any other capacity'"
It is thus clear that the question related, not to political beliefs
or associations but solely to employment, as was explained again and
again in the course of the interviews. Mention was made of the Communist Party only because the allegation, which had even appeared
in the public press, was that Mr. Wallach had been a paid employee
of that Party, and no indication of it appeared on his application
form.
If the Applicant's position were accepted, it would be impossible
ever to ask a question concerning the accuracy of an application form
if the answer would reveal something about a staff member's political
beliefs. Is there any reason why staff members should be excused
from the duty of accuracy, and the Secretary-General precluded from
checking it, merely because a previous employer happened to be a
political party instead of a business firm' The present personal
history form required of applicants has a question relating to past
cOIlviction of crime. Is the Secretary-General completely debarred
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from asking whether the answers are true if the alleged conviction
was for killing a political opponent ~
The brief for the Applicant charges that he was summarily dismissed actually "on the basis of adverse political evaluations made
by U. S. authorit~s ", but "on the pretext of 'serious misconduct' ".
It has already been shown that the serious misconduct was real
enough. To refute the charge it is sufficient to note that while there
was an adverse comment on Mr. Wallach by the United States Department of State, it was made on or about 21 April 1950. He was not
dismissed until 20 Jiune 1952, more than two years later. The irrelevancy of this argument has been pointed out at greater length in the
main brief dealing with the permanent contract holders.
2. There was no improper connexion between the United Nations enquiry
and the Grand Jury investigation

Mr. Wallach claims that there was some improper relation
between the United Nations enquiry and the Grand Jury investigation.
He was repeatedly given explicit assurances by both Mr. Vaughan
and Mr. Palthey during the interviews that this was not the case.
In fact, the Secretary-General would have been pleased to receive
information about staff members from the Grand Jury. As sfated
in paragraphs 48 to 51 of his report on personnel policy (Aj2364) ,
the Secretary-General twice requested an account of what took place
in the Grand Jury, but he was twice told that his request could not
be granted.
As the record of Mr. Wallach's interrogation by the Grand Jury
haR not been made available to the Secretary-General, there is no
direct evidence whether it had any similarity to the United Nations
enquiry. The brief for the Applicant, which elsewhere lays great
stress on the absolute secrecy of Grand Jury proceedings, states,
however (pp. 204, 206), that at least some of the questions were the
same. Moreover, Mr. Wallach on 13 June 1952 told Mr. Vaughan that
he had invoked the privilege against self-incrimination, though he
refused to say what the questions were. As the Grand Jury requested
a copy of Mr. Wallach's application form, it probably enquired about
the truthfulness of his answers on that form, or about his pr~vious
employment. These would seem to be among the questions which
Mr. Wallach declined to answer on the ground of his privilege against
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self-incrimination. This inference is strengthened by the fact that
Mr. Wallach, when appearing before the Internal Security Subcommittee of the Committee on the JUdiciary of the United States Senate
on 13 October 1952, testified as follows:
"Mr. Morris. Well, Mr. Wallach, when you were hired in
1946, by the' United Nations, were you then a known, open
official of the Communist PartyT
"Mr. Wallach. Sir, under the protection of the fifth amendment of the Constitution, I would decline to answer that
question. . . .
"Senator Ferguson. What did you do in that period
between leaving the Army and going into the United NationsT
"Mr. Wallach. Sir, under the fifth amendment I must
decline to answer that question.
"Senator Ferguson. Do you mean to say, that you were
hired by the United Nations from a job that you held between
the Army and the time you went in, that you now refuse to
answer what the job was on the ground it would tend to
incriminate you T
"Mr . Wallach. Sir, on the basis of the fifth amendment."
Mr. Wallach's application for employment with the United
Nations listed his positions as "convention reporting" with the
Master Reporting Company from 17 to 31 July 1945, and "selfemployed" as a "free-lance stenotype reporter" from 31 July 1945
to "the present". It is hard to see what about these employments
could tend to incriminate Mr. Wallach, especially as after seven years
the Statute of Limitations (three years) would have barred prosecution for all but the most serious crimes.
If Mr. Wallach refused to answer questions by the Grand Jury
about previous employment or about his application form, he would
still not have been justified in inferring any improper connexion
between the Grand Jury investigation and the United Nations enquiry,
nor in refusing to answer questions asked by the United Nations.
There may have been an area in which there was an overlapping of
the interests of the Grand Jury, investigating evidence of crimes, and
the interests of the United Nations, investigating the integrity of a
staff member. But the purposes of the two i~vestigations were dif-
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ferent and their procedures were entirely separate. Mr. Wallach was
not entitled to immunity from the United Nations enquiry merely
because a charge publicly made against him also led the Grand Jury
to investigate whether he had committed any crimes.

.!
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3. The enquiry' was not conducted in a prejudicial manner

Mr. Wallach insinuates that the enquiry was the result of prejudice against him. Here again Mr. Wallach overlooks the obvious, and
attributes imaginary motives to the Secretary-General.
It is true that during his career with the United Nations Mr.
Wallach frequently clashed with his superiors. Certainly that fact
did not entitle him forever after to refuse to comply with valid directions.
The United Nations enquiry was conducted with complete fairness
and every reasonable consideration was shown to Mr. Wallach. At
the first interview on 17 June, Mr. Wallach requested that he be given
until 20 June, to consider his answer. Although it was astonishing
that a staff member would require three days to make up his mind
about answering a question whether he had deceived the United
Nations, he was allowed the time. he asked. After the expiration of
the time he had requested, Mr. Wallach was still asking for further
time. It was then transparently clear that the request for time was
unwarranted, and consequently action was taken without further
delay.
Mr. ·Wallach also kept insisting on the presence of his legal
counsel; he occasionally varied this with a request for the presence
of a representative of the Staff Association. The request was denied
for the obvious reason that the United Nations can not deal with staff
members through counsel about obeying legitimate orders of an
administrative character.
It was not a disadvantage to Mr. Wallach that he could not have
('onnsel present. The question asked was not complicated or technical.
rt was even given to him in writing on 18 June. Between that date
and the final interview, :Mr. ·Wallach could have obtained advice from
anyone he wished.
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4. The matter covered by the enquiry had not ceased to be relevant to
Applicant's status

Applicant contends that because he was successful for six years
in concealing his fraud, the United Nations no longer had any right
to enq-qj.re about it. This contention is refuted by the Charter and
Staff Regulations, which make it important to determine whether a
staff member has a propensity to fraud, no matter how long ago the
last known instance took place. Nor is it any better founded in the
general principles of law, under which the victim of a fraud can
always take action as soon as he has reason to suspect he was
defrauded. See, e.g. 6 Williston on Contracts (revised edition), sees.
2015-2020, pp. 5662-5677; France, Code civil, Art. 1304.
The Applicant, citing Staff Rule 104.4, which did not come into
force until more than five months after his dismissal, claims that the
Secretary-General had no right to enquire about previous employment
because that is a subject not mentioned in that Rule. Even after
the Rule came into force, it could not have prevented an enquiry of
this kind. The Rule relates only to the information which staff
members are responsible for supplying after employment, and not in
their application forms; it could not affect the duty of the SecretaryGeneral, imposed by the Charter and Staff Regulations, to investigate
charges that a staff member lacks integrity because he has lied in his
application.

II.

THE SECRETARy-GENERAL WAS .JUSTIFIED IN SUMMARILY DISMISSING
THE ApPLICANT

A.

The Staff Regulations empowered the Secretary-General to
dismiss s1rmmarily for serious misconduct

Applicant contends that at the time of his summary dismissal,
Staff Rule 140(c) was still in force, and that therefore he could not
be dismissed until his case had been referred for advice to the Joint
Disciplinary Committee. This contention might have had merit before
the General Assembly, by adopting the permanent Staff Regulations,
conferred new powers on the Secretary-General with respect to
summary dismissals.
Provisional Staff Regulation 23(a), which ceased to be in effect
on 1 March 1952, provided for compulsory referral of all disciplinary
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cases to a joint committee. To carry out this Regulation, the
Secretary-General issued Staff Rule 140(c), which provided:
"N 0 staff member shall be subject to a disciplinary measure until the case has been referred for advice to a Joint Disciplinary Co,mmittee, provided that referral to a Joint Disciplinary Committee may be waived by mutual agreement of
the staff member concerned and the Secretary-General."
This system, however, was changed by the adoption of the
permanent Staff Regulations, which came into force on 1 March 1952.
Article X of the Staff Regulations, which was in force at the time of
the dismissal of the Applicant, provides:

"Regulation 10.1: The Secretary-General may establish
administrative machinery with staff participation which will be
available to advise him in disciplinary cases.
"Regulation 10.2: The Secretary-General may impose
disciplinary measures on staff members whose conduct is unsatisfactory.
"He may summarily dismiss a member of the staff for
serious misconduct."
At the meeting of the Fifth Committee at which Regulation 10.2
was adopted", it was repeatedly explained by the Chairman of the
Advisory Committee on Administrative and Budgetary ,Questions, and
was commented on by various delegations, that this Regulation
authorized the Secretary-General to make summary dismissals for
serious misconduct on his own responsibility, without advice from the
.J oint Disciplinary Committee. The report of the Fifth Committee
on the permanent Staff Regulations 2 explains:
"Discussion of this regulation brought out the intention of
the Advisory Committee to distinguish clearly between the
majority of disciplinary cases on the one hand and occasional
incidents of serious misconduct on the other. The authority
of the Secretary-General summarily to dismiss the staff mem335th meeting on 23 January 1952.
A/2108, para. 28; Official Records of the General Assembly, Sixth Session, Annexes,
Agenda item 45, p. 37.
1

2
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ber in the latter type of case without the utilization of the
joint machinery provided for in regulation 10.1 which would
be used in normal disciplinary cases, was a key point in the
debate. "
r

Some of 'the old Staff Rules were inconsistent with the newlyadopted permanent Staff Regulations, and consequently on 27
February 1952 the Secretary-General issued a Bulletin (ST/AFS/SGB/81;Rev.6) which provided in part:
"The adoption by the General Assembly of a new set of
Staff Regulations of the United Nations, effective from 1 March
1952, will require a number of 'revisions in the Staff Rules now
in force. New Staff Rules implementing the new Regulations
will be issued in due course after consultation with the Staff
Committee.
"In the meantime any of the Staff Rules which may be in
conflict with the new .staff Regulations shall not be applicable."
This Bulletin made old Staff Rule 140(c) inapplicable to cases of
serious misconduct. The new Staff Regulation provided that the
Secretary-General could summarily dismiss without prior referral to
the Joint Disciplinary Committee; the old Staff Rule based on an
abrogated Regulation, provided the contrary. There was an obvious
conflict.
Moreover, even independently of the Secretary-General's Bulletin,
Staff Rule 140( c) could not remain in effect after the entry into force
of the new Staff Regulations. The relationship between Staff Regulations and Staff Rules is laid down in the preamble of the
Regulations, which provides:
"The Staff Regulations embody the fundamental conditions
of service and the basic rights, duties and obligations of the
United Nations Secretariat. They represent the broad principles of personnel policy for the staffing and administration
of the Secretariat. The Secretary-General, as the Chief Administrative Officer, shall provide and enforce such Staff Rules
consistent with these principles as he considers necessary".
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Also Staff Regulation 12.2 specifies that Staff Rules must be made
"to implement these regulations"-that is, to execute them, or to
carry them out.
The preparatory work of Staff Regulation 10.2, which we have
already quoted, -~hows that the General Assembly intended to change
one of "the broad pri~ciples of personnel policy", and to confer a
new power on the Secretary-General. He had to abide by that policy,
and to execute it. The Assembly gave him discretion whether to use
the power in any particular case, and it intended him to retain that
discretion. The Secretary-General could not bind himself in advance
by a Staff Rule not to exercise a power which the General Assembly
thought wise to confer on him.

B. The Applicant had no acquired right to have his case referred
to the Joint Disciplinary Committee before summary dismissal
Applicant contends that even if Staff Rule 140(c) was no longer
effective, he nevertheless had an acquired right to have the Joint
Disciplinary Committee advise the Secretary-General on his case
before action was taken. He seeks to base this contention on Staff
Regulation 12.1 (formerly provisional Regulation 28), which provides:
"These Regulations may be supplemented or amended by
the General Assembly, without prejudice to the acquired rights
of staff members."
Applicant's position on this point amounts to saying that the
General Assembly is wholly unable to amend the Regulations with
respect to a staff member if he can show that in a particular case the
amendment affects him unfavourably. So extreme an interpretation
has never been given to the doctrine of acquired rights, and would
amount in practice to a denial of the right of amendment expressly
recognized by Staff Regulation 12.1.
Mr. Wallach's terms of appointment did not expressly confer on
him the right to go to the Joint Disciplinary Committee: he only held
that right by virtue of the old Staff Regulations. Those terms of
appointment provided:
"You will be subject to the Staff Regulations of the United
Nations Organization, copies of which are attached, and to all
supplements and amendments thereto. . . ."
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Thus those terms recognize the General Assembly's power of amendment as clearly as the Staff Regulations.
It cannot be maintained that a staff member throughout his entire
career in the United Nations, continues to benefit from any of the
provisions·, of the Staff Regulations in effect at the time of his
appointmeiIt whenever in a particular case they may operate more
favourably to him than the Staff Regulations currently in force. The
rights which a staff member may exercise at any given moment
obviously fall into two categories: on the one hand, rights which have
been acquired, and which the General Assembly has undertaken not
to alter; and on the other hand, rights which have not been acquired.
The General Assembly may modify or even abolish these latter rights
in the exercise of its powers of amendment recognized by Regulation
12.1 and by the terms of every staff member's appointment.
'Ve must therefore examine the ordinary meaning of the expression "acquired rights". The notion of acquired rights is a familiar
one in nearly all legal systems. Almost all countries have constitutional or other provisions of varying scope which serve as a limit on
retroactive legislation. These provisions, however, are of limited
help in ascertaining what are the acquired rights of United Nations
staff members, since apart from national systems of law the expression has no precise meaning which is generally agreed on. As Mr.
Georges Kaeckenbeeck has justly observed/
"Mais y a-t-il une notion de droits acquis qui fasse partout
autorite dans Ie droit positin . . . Si 1'on considere de pres
la pratique, on remarque que chaque jurisprudence nationale
a, selon la nature de ses dispositions legales, elabore plus ou
moins individuellement sa notion. . . . L'elaboration d'une
notion-type de droits acquis, valable partout comme critere de
la non-retroactivite, apparait des lors comme une entreprise
artificielle. ' ,
Mr. Kaeckenbeeck continues later:
"Ajoutons a cela que Ie droit est dynamique; qu'il s'opere
constamment une recherche d'adequation entre la loi, les fins
sociales et politiques et Ie sens de 1'equite, et que, selon les
1 "La Protection internationale des Droits acquis", 59 Recueil des Cours (1937.1). pp.
330-331.

( I
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epoques au les situations sociales, Ie sens de 1'equite peut pesel'
davantage en faveul' du statu quo ou en faveur du changement.
De lEt decoulera necessairement une tendance extensive ou une
tendance restrictive de la notion de 'droits acquis', de meme
qu'un lienforcement ou un affaiblissement de son autorite.
"La notion elastique d'ordre public vient alors Ii point.
En effet, ce qui est d'ordre public prime les droits individuels.
8i, pour des motifs d'ordre moral, politique ou economique, des
institutions juridiques doivent etre supprimees, on ne peut admettre que Ie respect dil a des droits acquis s 'y oppose. . . .
"Ce n 'est done pas sans raison qu 'on n 'a pas voulu lier
Ie legislateur, car Ie probl(~me esteminemment un probleme legislatif. Aux legislateurs done d'avoir la prudence, la moderation
et la clairvoyance necessaires. A eux de peser les avantages
generaux et les sacrifices particuliers. A eux, la ou leur sens
de l'equite l'indique, de prevoir la compensation du sacrifice
demande. Aucune epoque ne peut dominer ou vinculer l'avenir
par son sentiment passageI' de la justice. . . . 8i Fon voit dans
Ie respect des droits acquis moins un principe technique precis
qu'une maxime de politique legislative et d'equite, on s'explique
aisement sa merveilleuse vitalite qui lui a permis de braver
toutes les critiques."
The precise content of the notion of acquired rights is thus far
from clear, and it is primarily for the legislature to weigh the advantages and disadvantages of disturbing an existing situation. It is
generally agreed, however, that rights of a purely procedural character like the one involved here are not protected by the doctrine of
acquired rights.
For example, a well-known work on French civil law states as
follows :1

"Lois de CmnZJetence pt de procedure-On dit souvent, et
l'on rencontre cette expression dans les arrets, que les lois modifiant la competence des tribunaux et la procedure des instances
sont retroactives. I..'expression n'est pas dans la plupart des
cas exacte. Elle signifie que la loi nouvelle s 'applique non
1 Colin and Capitant, Cours elementaire
Morandil~re, 1947), vol. I, sec. 54, p. 53.

de Droit civil fran<;ais (11th ed. by L. ]ulliot de la
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seulement aux instances futures concernant des faits anterieurs,
mais encore aux instances deja engagees lors de sa promulgation. Or, en ce qui concerne les instances futures, il n'y a
la aucune atteinte a la regIe de la non-retroactivite: la loi de
oompetence ou de procedure ne s 'applique pas en realite aux
faits ou. actes, objet de 1'instance, mais a cette instance ellememe et aux actes juridiques auxquels elle donne lieu; et, par
hypothese, l'instance est posterieure a la promulgation de la
loi nouvelle. . . ."
A writer on French administrative law states 1 :

"Lois sur le regime de l'action en justice.-Le legislateur
ne touche pas a une situation juridique individuelle lorsqu'il
modifie, d'une maniere generale et impersonnelle, Ie regime
de 1'action en justice qui sanctionne les situations juridiques
individuelles deja nees. Cette action en justice est un status
legal complementaire d 'une situation juridique individuelle. Le
legislateur peut done, d''Ltne maniere generrile et impersonnelle,

modifier les delais de l'action. . ..
"Il faut en dire autant de la juridiction competente pour
statuer sur I 'action qui sanctionne des situations juridiques individuelles de,ja nees. .Juridiquement Ie legislateur peut, d'une
maniere generale et impersonnelle, modifier, comme il lui plait,
quand il lui plait, la competence. . . ."
In the wordR of an Italian author on administrative law: 2
"I shall only say here, recalling what has been indicated
above with respect to procedural laws, that every act of the
procedure is governed by the law in force at the time the act
is performed; if one of the laws concerned follows another,
each governs that part of the procedure which is carried out
while it is in force, and from this standpoint it has been rightly
affirmed that there is no question of retroactivity.
"
[translated from the Italian.]
G. }he, Les Principes generaux du Droit administratif (3rd ed.), vol. I, pp. 187, 189.
C. Vitta, Diritto amrninistrativo, vol. I (3rd ed., 1948), p. 97. After the passage quoted,
the author gives several examples from Italian administrative law.
1

2

53
The same is true of the law of the United States, where the Constitution forbids ex post facto laws. The Supreme Court said, in
Beazell v. Ohio, 269 U. S. 167:
"But th~ consti.tutional provision was intended to secure substantial personal rights against arbitrary and oppressive legislation . . . and· not to limit the legislative control of remedies
and modes of procedure which do not affect matters of substance. "
The right which was taken away from the Applicant by the new
Staff Regulations was a purely procedural one, and did not affect
matters of substance.
Under the old system of the provisional Staff Regulations, a staff
member charged with serious misconduct could avail himself of a
procedure in three stages. The first two, the Joint Disciplinary Committee and the Joint Appeals Board, were of a purely advisory character, and could be waived with the mutual consent of the SecretaryGeneral and the staff member concerned. After the completion of
the advisory stages a staff member had, and continues to have, the
right to bring his case before the Administrative Tribunal, which
renders binding judgments which are final and without appeal. It is
only at this stage that an Applicant is guaranteed effective redress.
Thus when the new Staff Regulations abolished the Joint Disciplinary Committee procedure for cases of serious misconduct, it was
only a procedural right which was taken away, and not a right which
could be acquired.
Finally, the preparatory work of Staff Regulations 12.1 and 10.2
gives no support for the Applicant's contention. Staff Regulation
12.1 was originally adopted by the General Assembly at the first part
of its first session. At that session the following discussion took place
in the Fifth Committee l :

"Regulation 26. It was suggested that this regulation was
superfluous and did not safeguard the acquired rights of members of the staff, as future General Assemblies could take any
action they thought fit. It was pointed out, however, that some
1 Official Records of the General Assembly, First Session, First Part:
seventh meeting (26 January 1946), p. 19.

Fifth Committee,
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mllllmum guarantee must be afforded to the staff and that it
was important to give them some reassurance that their rights
would be respected."
Thus t¥e Regulation was intended as a "minimum guarantee",
that is, not· as a provision to maintain perpetually in effect each and
everyone of the rights which staff members might at one time enjoy,
but as "some reassurance" that their most essential rights would he
protected.
There is no greater support for Applicant's contention in the
history of Regulation 10.2, which we have already set out. The
debates of the Fifth Committee 1 show that the General Assembly
knew it was changing the procedure regarding summary dismissals.
There is not the slightest indication in the preparatory work that
the Assembly intended, contrary to the plain meaning of the new
Regulation 10.2, that it should not apply to persons then in the employ
of the United Nations, but only to future employees. The debate in
the Fifth Committee gives evidence to the contrary. The Chairman
of the Advisory Committee on Administrative and Budgetary Questions, in explaining the new Regulation, stated that "as the South
African representative had pointed out, there were cases-and he
himself knew of one-in which immediate dismissal, without publicity,
was in the best interests of the United Nations".
Thus it is clear that the plain meaning of the Staff Regulations
and the preparatory work are both contrary to the Applicant's contention that he had right to come before the Joint Disciplinary Committee in case of summary dismissaL
C.

Applicant obtained his United Nations employment by fraud,
and hence acq1,lired no rights by it.

It has been shown in Part I above that it is vital that questions
on application forms, especially those about previous employment,
should be truthfully answered; that this information is material to
employment by the United Nations; and that wilful misrepresentation
in answering these questions amounts to obtaining employment by
fraud. We shall now show that Applicant's conduct gives strong evi1

335th meeting, 23 January 1952.
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dence that he did obtain his appointment by fraud and consequently
could not benefit by his own wrongdoing nor acquire any rights
against the United Nations.
That Mr. 'Vallach knowingly lied on his application form is shown
both by his failure to -answer legitimate questions and his manner of
attempting to etade them. If Mr. Wallach had told the truth in his
application, there was no reason he should not have said so when he
was questioned by Mr. Vaughan and Mr. Palthey. As Mr. Wallach's
own brief so well observes (p. 219) there is a "universal principle of
law, holding that a party so w,ithholding data must be deemed to
recognize that the facts would not be favorable to its position". His
evident concern that the matter had been brought up and his desperate
efforts to avoid an answer clearly prove consciousness of guilt and
guilt itself.
At the first interview on 17 June, Mr. Wallach did not answer
the question about the truthfulness of his application form, but asked
for a delay until 20 June and for the presence of counsel. On 20 June
at the fourth interview he still gave no answer, but asked for a further
delay, while insisting vigorously that he did not refuse to reply. On
18 June he made groundless insinuations of an improper connexion
with the Grand Jury investigations; these were immediately refuted,
but he repeated them in his prepared statement of 20 June. In that
statement he made baseless accusations of political motivations, supporting them with misinterpretations of the questions asked, which
were so extreme that they could only have been deliberate.
This is not the conduct of a man who is innocent of fraud against
the United Nations. He did not answer and has never answered the
question. Further, he has never answered the charge which was made
against him in the newspapers. It must therefore be concluded that
before Mr. Wallach came to the United Nations he was a paid employee of the Communist Party, and that he fraudulently represented
in his application form that his only employment at the time was
"free-lance stenotype reporter". In reasonable reliance on this false
representation the United Nations employed him. Consequently Mr.
Wallach's employment contract was voidable by the United Nations
as soon as it discovered that a fraud had been perpetrated upon it.
It is an elementary principle that a man cannot profit by his own
wrongdoing. It follows that he cannot continue to enjoy contract

56
rights once he can be shown to have obtained them fraudulently.
The option to void the contract is with the innocent party. 5 Williston
on Contracts (revised ed.), Sec. 1525, pp. 4269-4273; Restatement,
Contracts, Sec. 487. Surely this Tribunal will not entertain an
argument that the United Nations is without protection once a fraud
has be~n practiced upon it. Therefore the Secretary-General was
justified in using against Mr. Wallach not only the power of summary
dismissal for serous misconduct, but also the inherent right to avoid
contracts for fraud.
If the contract was voided as of the date of Mr. Wallach '8 dismissal, he would retain his salary for work already done and any
other benefits which then had actually accrued to him; but as to the
future the contract would be as ineffectual as if it had never existed.
His own fraud prevented him from having any acquired rights which
could outlive the contract. Mr. Wallach had a remedy before the
Administrative Tribunal if any injustice had been done him. But if
the contract was annulled for fraud, he could not assert any right
which existed under it. Consequently, even if he had had a right to
the Joint Disciplinary Committee procedure before the avoidance of
the contract, he had no such right or any other right after that
avoidance.

Conclusion
1. The refusal by the Applicant to answer the question about
the truthfulness of his employment application constitutes serious
misconduct.
2. In the light of the surrounding circumstances, the refusal to
answer the question gives rise to the inference that the United
Nations has been the victim of fraud and, therfore, that Applicant's
contract was voidable.
3. In addition, it can be inferred that the Applicant was also
guilty of serious misconduct by refusing to answer questions before
the Grand Jury.
4. For all the reasons set forth above, summary dismissal of
the Applicant was proper.
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BRIEF THREE

... -

No. 33, Alfred J. Van Tassel,

No. 35, Herman Zap,
No. 27, trving Kaplan,
No. 30, Helen Kagen-Pozner,
No. 31, Sonya Sokolow,
No. 28, Mary Middleton,
No. 29, Martin Rubin,
No. 32, Celia Saperstein, Applicants

v.
The Secretary-General of the United Nations, Respondent

CASES INVOLVING TERMINATION OF
TEMPORARY CONTRACTS
These eases falJinto two gTOUpS which in the basic brief are
described as categories 3 and 4.
(a) Cases in which the privilege against self-incrimination was
invoked prior to termination: Alfred J. Van Tassel, Herman Zap,
Ruth Elizabeth Crawford (this case is also the subject of a separate
brief).
,

..,I
""'i

I

I

!

(b) Cases in which the privilege was not invoked prior to termination: Irving Kaplan, Helen Kagen-Pozner, (in these two cases the
privilege was invoked after termination), Sonya Sokolow, Mary Middleton, Martin Rubin, Celia Saperstein.
Introductory Statement

Nine Applicants who had held temporary-indefinite contracts were
notified that their appointments were terminated pursuant to Staff
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Regulation 9.1(c). Of these three (including Miss Crawford whose
case is dealt with separately) had claimed their privilege against selfincrimination under circumstances identical with the permanent staff
members who have been discussed in the main brief. We have
suggested in the main brief that the decision concerning these Applicants could i turn on their invocation of the privilege. If the invocation
of the privilege is 'sufficient ground for terminating a permanent staff
member, obviously it suffices for termination in the case of a temporary appointment. True, the letter of termination did not state
that the Secretary-General relied on the invocation of the privilege
as a reason for terminating the employment. However, the surrounding circumstances make it obvious that the invocation of the privilege
was at least one of the reasons why the Applicants' appointments
were terminated.
We suggest that even if this Tribunal were to decide that the
invocation of the privilege does not warrant the termination of permanent appointments, it is undoubtedly sufficient reason for terminating temporary appointments. The Secretary-General by his action
concerning permanent appointments has clearly indicated that in his
judgment it is an adequate ground for termination, and as this
Tribunal has observed it will not "substitute its judgment" for that
of the Secretary-General.·
However, we urge that the Secretary-General, because of the
promulgation of Staff Regulation 9.1(c) by the General Assembly,
could terminate temporary-indefinite appointments without stating
reasons other than that his action was "in the interest of the United
Nations".

The Authority of the Secretary-General to Terminate Temporary
Appointments Prior to the Promulgation of
Staff Regulation 9.1 (c)
Since the inception of the United Nations until this Tribunal
rendered Judgment No.4, the Secretary-General assumed that he
possessed authority to terminate temporary-indefinite contracts without stating reasons for his decision. It was thought that he derived
that authority from provisional Staff Regulations 12A and 21. In

* Judgment No.4, p. 17.
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Judgment No.4 this Tribunal left open the question whether he could
assert such a power under the provisional Staff Regulations. However, the Tribunal found that the Staff Rules did not "constitute an
adequate implementation" of the Staff Regulations. It may well be
that in accordaJ;lce with Judgment No.4 the Secretary-General could
have amended the Staff Rules in such a way as to make explicit his
power of termination without giving reasons. He did not do so, but
this and other problems were the subjects of a general program of
clarification and revision of the Staff Regulations.

Revised Staff Regulation 9.l(c) a'nd the Reason for its Adoption
Staff Regulation 9.1(c) provides:
"In the case of all other staff members, including staff members
serving a probationary period for a permanent appointment,
the Secretary-General may at any time terminate the appointment, if, in his opinion, such action would be in the interest of
the United Nations."
The Staff Regulation is explicit that the opinion of the SecretaryGeneral, and his opinion alone, shall govern the decision whether a
temporary indefinite contract is to be terminated. The General Assembly could not have been clearer in manifesting its intention, and
as we shall show below, it did so deliberately.
It had been contended before this Tribunal that if it rendered
a judgment ordering reinstatement of an Applicant, the SecretaryGeneral would have to reinstate that Applicant. This Tribunal rejected this contention in .Judgments Nos. 11 and 12. It based its
rejection on Article 9 of the Statute of the Administrative Tribunal,
which in pertinent part provides as follows:
'
"If the Tribunal finds that the application is well founded,
it shall order the rescinding of the decision contested or the
specific performance of the obligation invoked; but if, in exceptional circumstances, such rescinding or specific performance
is, in the opinion of the Secretary-General, impossible or inadvisable, the Tribunal shall within a period of not more than
sixty days order the payment to the applicant of compensation
for the injury sustained." . . .

"

"1
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The Tribunal held that the discretion of the Secretary-General under
this provision of the Statute was not reviewable.
We point out below that the General Assembly was aware that this
is the manner in which the phrase" in his opinion" is to be interpreted,
and would bft interpreted by this Tribunal. The adoption of Staff
Regulation 9:1 (c) was originally suggested by the Secretary-General.
In making his recommendation he said in part:
"6. In respect of this, the Secretary-General believes it
essential that it be clearly understood that temporary appointments may be terminated at any time whenever the SecretaryGeneral considers that such action would be in the interests
of the United Nations. It is evident from the records of the
General Assemhly and the Advisory Committee that it was always intended that the Secretary-General have the right to
terminate temporary appointments freely and in his discretion, . . . "
"7. Accordingly, the Secretary-General after consultation with the Advisory Committee and taking its views into
account, proposes that Regulation 9.1 be drafted so as to grant
explicitly to the Secretary-General the authority to terminate
temporary appointments at any time whenever he considers
that such action would be in the interests of the United Nations. . . .
8. As indicated previously, the new text would just be
a clarification of the existing rules on termination. It would
he applicable therefore to existing as well as future appointments. It would, however, have the decided advantage of setting
forth in sufficiently precise terms the authority which the General Assembly confers upon the Secretary-General in this
matter." (Aj1912j Add.l).
The recommendation of the Secretary-General was adopted by the
Advisory Committee, which stated in its report:
"The Advisory Committee agrees with the Secretary-General
that there is need for a clearer and more precise formulation
of regulation 9.1. It further concurs in principle in the proposed insertion of a clause authorizing the Secretary-General,
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subject to any contrary stipulation in the letter of appointment,
to terminate at any time the appointment of a staff member who
holds a temporary appointment, or whose probationary period
for a permanent -appointment has not been completed, if such
action would be in the interests of the United Nations." (reproduced in A/1912/Add. 1, p.10).
Thereafter the matter was taken up in the Fifth Committee. The
Secretary-General explained to the Fifth Committee that the words
"in his opinion" were used in exactly the same sense in which this
Tribunal had held that they conferred unlimited discretion upon him.
Referring to Regulation 9.1 (c) the Secretary-General stated to the
Fifth Committee:
" ... It states in precise terms the authority which the General
Assembly confers upon the Secretary-General in the termination
of other temporary staff; the phrase" in his opinion" in paragraph (c) is identical with the language in Article 9 of the
Statute of the Administrative Tribunal which received an authoritative interpretation in the debates of this Committee and
in the practice of the TribunaL"

In the deliberations of the Fifth Committee it was made clear that
the failure of the Secretary-General to implement the Staff Regulations in a manner evidently originally intended-a failure which had
resulted in this Tribunal's Judgment No. 4--had produced undesirable
results and that henceforth a different rule should prevail.
The Representative of Canada explained to the Fifth Committee
(330th meeting, Official Records, p. 273) :
i

"\

". . . It would be no slight to the Tribunal if experience led
the Fifth Committee to conclusions at variance with the Tribunal's past rulings."

He was supported by the Representative of the Union of South Africa
who stated (330th meeting, Official Records, p. 277):
"It was clear from the Statute of the Tribunal that it was a
body whose authority should not be questioned. However, . . .
the legislative body should take steps to bring the rules into
lines with what had originally been intended."
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The Representative of India expressed his agreement with the
views of the Representative of Canada and went on (332nd meeting,
Official Records, pp. 288-289):

"A clear distinction had to be drawn between the rights of
p~rmanent officials and those of temporary officials. Permanent
officials ~hould be to all intents and purposes irremovable,
whereas it should be possible to dismiss temporary officials
when the Secretary-General regarded it as essential."
The Representative of the United States declared (332nd meeting,
Official Records, p. 289) that his delegation
". . . unreservedly accorded the Secretary-General the authority contained in the staff regulations submitted by the Advisory
Committee . . ."
Several delegates stated, from national experience, that it was
wise to grant absolute discretion to the Secretary-General.
The Representative of France (332nd meeting, Official Records,
p. 291):
"No one would deny that, in practically all States, the executive
authority enjoyed discretionary powers with regard to temporary officials. It was therefore natural that the SecretaryGeneral should have that power."
The Representative of Australia (333rd meeting, Official Records,
p. 295):
"Regulation 9 gave the Secretary-General discretionary powers
to terminate temporary staff. The giving of powers to be
exercised at the discretion of an executive officer was a wellrecognized feature of most legal systems. Certainly it was
well known in Australia."
The Chairman of the Advisory Committee on Administrative and
Budgetary Questions expressed the same view (333rd meeting, Official
Records, p. 295) :
"The notion of the discretionary power of a chief executive
was admitted throughout Europe and America and it was
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obvious that, if he were to form a secretariat, the SecretaryGeneral must have the necessary powers to dismiss staff serving
under temporary contracts who, for that reason, could not yet
be considered members of a permanent career service."
r

An amendment (A,jC.5jL.168jRev.l) to restrict the discretionary
power of the Secretary-General to the first two years of a staff member's employment was rejected. The Fifth Committee, in its report
to the General Assembly (Aj2108), set forth in great detail the views
of the Secretary-General on Regulation 9.1, as follows:
"There was complete agreement that regulation 9.1 was of
the utmost importance, and the Committee consequently made
it the subject of a thorough discussion. In his memorandum
presenting this regulation (Aj1912j Add.l) and in introducing
the discussion the Secretary-General had placed emphasis on
the following points:
(a) It was important to distinguish clearly between the
conditions governing the termination of permanent
appointments, fixed-term appointments and other temporary appointments, including the so-called temporaryindefinite appointments;
(b) The degree of security which had from the beginning
been provided for permanent or career staff should be
confirmed, and the authority conferred by the General
Assembly on the Secretary-General to terminate temporary appointments should be precisely stated;
(c) It was essential that it should be clearly understood that
temporary appointments, apart from those for a fixedterm may be terminated at any time whenever the
Secretary-General considered that such action would be
in the interests of the United Nations;
(d) It was evident from the records of the General Assembly
and the Advisory Committee on Administrative and
Budgetary Questions that it was always intended that the
Secretary-General should have the right to terminate

64

temporary appointments freely and in his discretion, in
order to improve the calibre of the staff and to develop
eventually a permanent staff which would meet the high
standards envisaged by the Charter;
(e~ The .phrase "in his opinion" in proposed regulation
9.1 (c) was identical with the language in article 9 of
the Statute of the Administrative Tribunal which had
received an authoritative interpretation in the debates
of the Fifth Committee and in the practice of the
Tribunal;
(f) As a clarification of the existing regulations and rules
on termination, the proposed regulation 9.1 would be
applicable to existing as well as to future appointments.
Finally, the Secretary-General pointed to the fact that
he and the Advisory Committee were in complete agreement on the text which had been proposed to the Fifth
Committee. "

The General Assembly without discussion adopted the Staff
Regulations proposed by the Fifth Committee (Resolution 590(VI)
of 2 February 1952).
Necessity for the adoption of Staff Regulation 9.1 (c)

vVe have described how the General Assembly deliberately
entrusted the Secretary-General with complete discretion over the
termination of temporary indefinite contracts. We have also pointed
out that delegates referred to their own national experience to indicate
that this discretionary power is customarily entrusted to national
officials and that consequently it does not run counter to fundamental
notions of justice and fairness.
In view of the explicit declaration by the General Assembly, it
is perhaps idle to point out that there were compelling reasons for
its action. However, since the Applicants persist in attempting to
cast doubt on what is obvious, we set forth the underlying purposes
of the Regulation.
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The Secretary-General himself has stated that he does not intend
to use this power in ordinary cases. In presenting Staff Regulation
9.1 (c) to the Fifth Committee, he said:
". . . Within. the broad standard of the 'interests of the
United Nations' it would be my practice in most cases to
require the Bureau of Personnel to inform staff members of
the reasons for termination. The clarification of the SecretaryGeneral's authority contained in proposed Regulation 9.1 is,
however, essential to meet the special problem of the Secretariat." (AjC.5jL.164)
But discretionary power is indispensable in cases which are not
ordinary.
The position of the Secretary-General cannot be likened to that
of an employer of ordinary labour. In executing the mandates of
the General Assembly, he must take into account many delicate considerations. He must adjust many divergent interests within the
framework of the mandates which he must obey. His activities fall
within the field of international affairs. From time inunemorial it
has been recognized that actions and negotiations in this field require
an extraordinary degree of caution and tact. Much must be left
unexpressed if unnecessary difficulties are to be avoided.
Perhaps no country prohibits unlimited discretion on the part
of the executive as rigorously as the United States. In United States
v. Curtiss-Wright Export Corp., 299 U. S. 304, the Supreme Court
was confronted with the question whether virtually unlimited authority t'onferred upon the President to impose or lift embargoes was
invalid as too broad a grant of discretion. The Court reached back
to the early history of the United States and found an unbroken line
of custom, legislation, and authority in favour of broad executive
discretion in the field of foreign relations as a special exception to
the general rule, and consequently it upheld the authority of the
President. In reaching this conclusion, the Court relied on the views
of George Washington, the First President of the United States,
who had occasion to recognize the need for caution and secrecy in
this field.
It cannot be said that the advantages to a staff member, if he
were informed of the reasons for his dismissal, would in all cases
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outweigh the need for caution. We may pose an example that is
not far-fetched in the context in which these cases arise. Suppose
the Secretary-General had information that a staff member was
engaged in espionage. If he were to inform a staff member that on
the basis q.f this information it was decided to terminate his contract,
the staff member could conceivably rebut the information with greater
ease.
However, it must be recognized that the United Nations has no
facilities, and can establish none, by means of which such charges
could be tried satisfactorily. Tribunals of the United Nations do not
have the power to call witnesses, except from within the Secretariat,
and reliance would have to be placed on such haphazard information
as might be available. If the action of the Secretary-General were
upheld on the basis of inconclusive information, the terminated staff
member would be stigmatized as a spy for all time. It would be
little comfort to him to refer to the inadequacy of the proceedings,
oecause the lack of value of the finding would not be generally understood. It would seem that the terminated staff member has much
to gain if the Secretary-General deems it wise to omit the reason.
The scope of review in cases of termination if no reason is stated

It has been suggested that if the Secretary-General fails to state
the reasons for termination, the Tribunal and the Joint Appeals Board
are in effect ousted from jurisdiction.
It may be doubted that there are many cases in which the terminated staff member could not surmise fairly accurately the reason for
his dismissal, despite the Secretary-General's failure to state it on the
record, so that it would still be possible to introduce relevant information before the Joint Appeals Board and this Tribunal. There also
remain appealable questions of good faith, etc. Of course, it is up to
the Applicant to produce evidence of bad faith if it is available. It
goes without saying that the scope of review on questions other than
the propriety of termination, such as all incidental benefits which become payable on termination, etc., remains wholly unaffected.
Moreover, it is hardly to be anticipated that the Secretary-General will frequently have to resort to this special discretionary power.
In ordinary cases he will continue to state his reasons.
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Similar discretion in national civil service systems

In the course of outlining the legislative history we have quoted
from statements of delegates in which they refer to national legislation
to prove that similar discretion is generally accorded to national officials. At this p~int we note that the procedure which was established
by Staff Regulation 9.1(c) is the same as that which governs the
French civil service system. In the words of one of the most distinguished authorities on French administrative lawl :

"Regime normal.-Le regime general est que Ie pouvoir de
revocation ou de destitution des agents publics hierarchises est
implicitement contenu dans Ie pouvoir hierarchique du chef de
service. Par cela seul que Ie chef de service a la responsabilite
du bon fonctionnement du service public, il a Ie pouvoir de
r€vocation, comme il a Ie pouvoir de nomination. Et ce pouvoir
de destitution est discretionnaire. Le chef de service n'a pas
a donner les motifs qui l'ont amenea prononcer la revocation2 •
Mais, s'il les donne, sans y etre oblige, il faut qu'ils soient
materiellement exacts et qu'ils soient inspires par Ie sourci de
1'interet public."
Just as pursuant to Staff Regulation 9.1(c) althoungh the "chef de
service" is not required to state his reasons, his action is nonetheless
to a limited extent reviewable:
"Tant que Ie chef de service agit pour Ie bien du service, il a
un tres large pouvoir discretionnaire de revocation . . .
"Au contraire, des que Ie chef de service exerce son pouvoir de
destitution autrement que pour Ie bien du service, il commet un
exces de pouvoir et sa decision est nulle."3
No abuse of power has been shown here

The only suggestion of bad faith which the Applicants make is
treated at greater length in the main brief under "irrelevant matters".
1

2
3

G. Jeze, Les Principes generaux du Droit administratif (3rd ed.), vol. II, pp. 617-618.
The author here cites various decisions of the Conseil d'Etat.
G. Jere, op. cit., vol. II, pp. 618-619.
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It is the suggestion that the Secretary-General abdicated his authority
to the United States because he received information from the State
Department.
It is idle to discuss that suggestion again, concerning Applicants
Van Tassel ¥d H. 'Zap, who had pleaded their privilege against selfincrimination before termination. Concerning the Applicants Celia
Saperstein and Martin H. Rubin the arguments have no application at
all, because no adverse comment was ever received from the State Department about them.
The Applicant Mary A. Middleton is in the same position, for her
contract was terminated on 11 June 1952 and adverse comment about
her was not received until 26 June 1952. The only Applicants concerning whom it could be conceivably contended that the action against
them was taken on the basis of adverse comment by the State Department are Irving Kaplan, Sonya Sokolow and Helen Kagen-Pozner.
The State Department commented adversely on Mr. Kaplan on 21
April 1950. Two years and one week later, on 28 April 1952, he was
terminated. The adverse comment concerning Miss Sokolow was
received on 15 February 1952. Three months later on 19 May 1952
she was terminated. The adverse comment concerning Helen KagenPozner was received on 19 May 1952. Ten days later on 29 May 1952
she was terminated. The mere juxtaposition of dates is persuasive
evidence that there was no automatic termination on the basis of adverse comments by the State Department. We reiterate what we have
stated at greater length in the main brief, namely, that the SecretaryGeneral is justified and required to obtain as much information about
Applicants as he can and is free to take into account in exercising
his discretion any information which he deems credible.
The new Staff Regulation 9.1 (c) did not deprive Applicants
of acquired rights

For a more extended discussion of the doctrine of acquired
rights we refer the Tribunal to our brief in the case of Eugene
Wallach. Here we limit ourselves to observing that this Tribunal
in Judgment No.4 had recognized that the Secretary-General could
have implemented the then existing staff regulations so as to bring
about the same result which follows from the new Staff Regulation

\
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9.1 (c). The General Assembly clearly recognized that the new Staff
Regulation was merely a "clarification of the existing regulations"
and ·would be applicable to existing as well as to future appointments,
as the Fifth Committee reported to the General Assembly (Aj2108,
par. 20(f) quoted -~bove): Moreover, if there was any change, it
was at most procedural b~cause it affected only the formalities of
termination.

Conclusion
1. The surrounding circumstances concerning those Applicants
who had invoked their privilege against self-incrimination prior to
termination make it clear that this was at least one factor leading
to their dismissal.
2. Staff Regulation 9.1 (c) does not require that the SecretaryGeneral state his reasons for terminating temporary-indefinite contracts. In addition to the plain words of the Regulation, the legislative history and sound policy reasons make it plain that the words
of the Regulation were chosen with care to bring about this intended
result.
3.

No evidence of bad faith has been produced.

4.

No acquired rights were disturbed.

5. For the reasons set forth above, the action of the SecretaryGeneral was proper.
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BRIEF FOUR

... -

No. 26, Ruth Elizabeth Crawford, Applicant

v.
The Secretary-General of the United Nations, Respondent

_..

The appointment of Applicant Crawford was properly terminated
for all the reasons set forth in the brief concerning the other Applicants who held temporary appointments. This supplementary brief
is addressed (1) to the Applicant's separate brief and (2) to a
consideration of problems raised by the nature of the questions which
she refused to answer.
The Applicant appeared before the Internal Security Subcommittee of the United States Senate on 13 October 1952. She testified
that she had joined the Communist Party in the year 1935 and
remained a member of that Party for one year. She said that she
was not in sympathy with the objectives of the Communist Party
if it were true that these contemplated subverting the Government
of the United States. However, she testified that as far as she knew,
in the year 1935 the Party did not have these objectives. She was
also asked about connections with various movements such as a
Committee to attack the McCarran Act (a new codification of the
U. S. immigration laws), the American Labour Party, etc. In each
case she testified to, at most, a passive connection with the work of
the organizations.
However, in the course of her testimony about her Communist
Party activities, the following colloquy ensued:
Mr. Morris. Let me understand this. You claim that
you admit that you were a member of the Communist Party
and joined the Communist Party in 1935 but you refuse to
tell this committee, on the grounds that the answer will tend
to incriminate you, who invited you to join the Communist
Party.
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Miss Crawford. That is right.
Mr. Morris. That is hard to understand, Mr, Chairman.
Senator O'Conor. I would rather not express an opinion
and to have it reflect on the testimony, at this juncture. You
will undoubtedly pursue the matter further and I think it will
be 'timely to pass on it then.
Mr. 11orris. Did you belong to a particular unit of the
Communist Party after you joined the Communist Party1
Miss Crawford. I must refuse to answer again, under
the protection offered me by the fifth amendment of the Constitution.
Mr. Morris. Did you ever have meetings in your home,
Communist Party meetings in your home 1
Miss Crawford. I am sorry, I must refuse to answer
under the protection offered me by the fifth amendment of the
Constitution. *
Evidently the Applicant attributes her dismissal to some of the
opinions which she held (see brief, p. 31). In this respect she is in
error because staff members ". . . are not expected to give up their
national sentiments or their political and religious convictions" as
long as they" at all times bear in mind the reserve and tact incumbent
upon them by reason of their international status" (Staff Regulation
1.4). From all that appears, the Applicant in holding her opinions
did keep in mind the requisite" reserve and tact". For this reason
we do not suggest that her political activities might furnish a sufficient
ground for termination of her appointment.
However, her refusal to answer questions is as objectionable as
that of the other Applicants. Admittedly she did not refuse to answer
questions concerning Communist Party membership. But she did claim
that to reveal the name of the person who invited her into that Party
or the particular unit to which she belonged, etc., might tend to incriminate her.
It is, of course, possible that she invoked the privilege against
self-incrimination only in bad faith to protect others. We have stated
our contentions concerning this possibility.in the main brief.

* Hearings, Subcommittee to investigate the administration of internal security laws,
Committee on the Judiciary, U. S. Senate, p. 114.
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If she invoked her privilege in good faith, it is of no avail to
her that the matter about which she refused to testify occurred many
years ago. Any crime on which these matters could reasonably bear
could not be prosecuted after the lapse of three years, which is the
usual statute of li:qJ.itations applicable to federal crimes. Once the
statute of limitations has run, the privilege no longer applies (8
'Vigmore on Evidence, 3rd Ed., section 2279). The only theory on
which it is possible to uphold the legitimacy of the Applicant's claim
of privilege is that, if she had answered the questions, she would in
some way have furnished clues tending to show that she was guilty
of criminal activities within the three years next preceding her claim.
Unfortunately the claim of the privilege gives rise to that inference
and at any rate, as we have shown in the main brief, destroys her
utility to the United Nations.
It is superfluous to reiterate here that in view of Staff Regulation
9.1( c), no reason for the termination of her appointment need be
given.
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BRIEF FIVE

•••
No. 34, Marjorie L. Zap, Applicant

v.
The Secretary-General of the United Nations, Respondent

_...

Because this Applicant has joined eighteen others in submitting
her contentions, the impression might be created that her case is
similar to the other cases. In fact it is not. By a letter dated n;
October 1952 (which, however, was not handed to her until 20 October
1952) she was notified that her appointment was terminated effective
on 21 November 1952. She was informed that the reason for the
termination of her appointment was a recommendation of the Walters
Selection Committee. After the recommendation of the Committee
had been made, but before the notification of termination was written,
namely on 14 October, she appeared before the Internal Security
Subcommittee of the United States Senate and refused to answer
questions regarding past and present membership in the Communist
Party on the ground that the answers might tend to incriminate
her. It is only reasonable to suppose that if the termination of her
appointment had not been recommended on other grounds, she would
indeed have been dismissed as were the other Applicants who invoked
their privilege.
The so-called Walters Selection Committee was constituted under
the chairmanship of Mr. F. P. Walters, former Deputy SecretaryGeneral of the League of Nations. It consisted, in addition to him,
of four other members, one of whom was a representative nominated
by the Staff Committee (ST/AFS/SER..A,/158, 12 May 1952). The
Secretary-General, in a statement before the Fifth Committee on 21
January 1952 (A,/C.5/L.164) stated that the function of the Committee
would be as follows:
"Specifically, I intend to increase substantially the number
and proportion of staff on permanent or career appointments.
The steps I intend to take are as follows:
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(a) I propose to appoint a small selection committee of
able and objective membership, including one representative of
the staff selected by me from a list presented by the Staff
Committee, and possibly an outstanding experienced administrator from outside our ranks.
(b) During 1952 and 1953 this committee, after the fullest
possible investigation and review, would make recommendations
to me as to which temporary staff who entered service prior
to 1 January 1950 should be granted permanent appointments,
which should be put on a further probationary period of one
year, and which should be terminated.
(c) In this review the committee must have in mind
the following considerations:
(i) Efficiency, competence and integrity;
(ii) General suitability as international civil servants;
(iii) The necessity of maintaining as great a degree of
geographical distribution as is practicable;
(iv) The necessity of maintaining a certain reserve of
posts for the nationals of member states which may be elected
to the organization hereafter, and for the inflow of fresh
talent.
(d) During 1952 and 1953 I would also make the required
5-year review of staff granted indeterminate appointments III
1947 and 1948."
During June 1952 the Bureau of Personnel submitted to the
Walters Selection Committee the names of forty temporary staff
members from the Department of Economic Affairs and solicited the
recommendations of the Committee whether they should be offered
permanent contracts.
On 8 October 1952 the Committee made a joint recommendation
concerning this Applicant and four other staff members, as part of
a comprehensive report. Concerning them it recommended in
pertinent part:
". . . in view of the necessity of sparing no effort to raise the
average professional capacity in the professional category to
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the highest possible level, it is not prepared to recommend
permanent appointment in any of these cases. Nor can it
recommend a period of probation.
Accordingly, it recommends termination of these five staff
members anq. proposes that, if termination is decided upon,
favourable consideration should simultaneously be given to
the possibility of ~eclassification so as to enable the staff
members concerned to continue in his or her present work."
This recommendation, in turn, resulted in the letter of 16 October
1952 addressed to the Applicant, which stated in pertinent part that
the Secretary-General had:
". . . given the most thorough consideration to this report,
and, in view of the recommendation of the Committee, has
decided to terminate your temporary appointment. He has
further decided not to reclassify, at least for the time being, the
post you presently occupy.
This letter will constitute formal notice that your appointment will be terminated as of 21 November 1952. At the same
time, I wish to inform you that you may apply for any posts
in the general service category which are vacant, but with no
assurance whatever of reappointment."
The Walters Selection Committee had conducted a comprehensive survey of possible improvements in the staff of the Secretariat.
It had consulted relevant documents, the Bureau of Personnel and
even immediate supervisors. It did not concern itself with "extraneous considerations". In transmitting the Selection Committee's
third report, Mr. F. P. Walters observed specifically (A/C.5/L.210,
p. 3):
"I desire to add that the recommendations of the Committee are based solely on its view as to the efficiency, competence and integrity of the staff member concerned in each case,
and on no other considerations."
It was natural and reasonable for the Secretary-General to follow the recommendation of the Committee which was arrived at after
such a thorough study of the problem. Nonetheless the Applicant
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urges that her appointment was terminated because of extraneous
considerations.
First, she urges that her termination might have resulted from
adverse comments received from the United States State Department
on 20 January 1951, or approximately one year and 10 months before
her appointme:nt was terminated. For the refutation of this contention, we refer the Tribunal to our main brief.
Further, she urges that the termination of her appointment
might have been due to the fact that she was a Vice-Chairman of the
United Nations Staff Committee. In Judgment No. 15 this Tribunal
found that a failure to adduce a reason for adverse action concerning
a staff member who has been active in Staff Association work might
force the conclusion that the action violated the affected staff member's right of association. However, this Tribunal hardly intended
to decide that staff members active in the Staff Association enjoy
greater immunity from termination than ordinary staff members.
In this case a sound, valid reason for termination was stated. Consequently Judgment No. 15 has no application.
We suggest, in the alternative, that if the Walters Selection
Committee had not already recommended that the appointment of
this Applicant be terminated, it would undoubtedly have been terminated in the same manner and by the same means as were the
appointments of the other Applicants who invoked their privilege
against self-incrimination and who were not officers of the Staff
Association.
Respectfully submitted,
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BRIEF ON BEHALF OF NINETEEN APPLICANTS

PRELIMINARY STATEMENT

The facts in these cases are quite simple. In the Spring and Summer of 1952, the Secretary-General terminated a group of temporaryindefinite contract holders for political reasons. On the record there is
no substantial dispute as to this motivation. In most instances these
particular individuals were terminated at the instigation of the State
Department in pursuance of a secret agreement with the United Nations. In other instances, the United Nations, impatient with the slow
operation of the secret agreement, launched independent investigations
into the political views of certain other individuals not included within
the State Department's adverse reports.
These individuals were not terminated because they committed a
single subversive act against the United States Government, but rather
because they did not conform to the imposing standards of political
respectability laid down by the State Department and by the United
Nations. The impropriety of the substantive reasons which inspired
the terminations of the temporary-indefinite contracts, naturally forced
a suppression of these reasons and a denial of due process. It is indeed an irony that temporary contract holders at the United Nations
who are henceforth the subject of a united States loyalty probe will
be afforded some statement of reasons and even an internal appeal
before their cases are submitted to the Secretary-General. This new
procedural emancipation, of course, flows from the fact that the Secretary-General has accepted the assertion of the right on the part of the
United States to screen its nationals employed in the United Nations
for disloyalty.
The situation with respect to the permanent contract holders is
even more outrageous. Many of them were marked for termination as
soon as adverse reports were received concerning them from the State
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Department. But their tenure presented an obstacle. There was no
valid way to terminate them even when the demands of the State Department were fortified by the clamour of the Federal Grand Jury and
the McCarran Committee. Tentatively a way out was sought through
amending the regulations. But a Commission of Jurists appointed by
the Secretary-General supplied an even more convenient way by improvising a doctrine that the plea of the privilege against possible selfincrimination granted by the Constitution of the United States is a .
form of misconduct denounced by the regulations.
These cases teach us how wise the draftsmen of the Charter were •
in banning national pressures upon the Secretariat and in excluding:
politics as a ground of termination. Because the Secretary-General
chose to disregard these wise precepts he and the Commission of Jurists
have made a complete shambles of the entire structure of United Nations regulations.

It must be recognized that the issues which are posed by these
cases are indeed far more weighty than the controversies which brought
them into being. It is not an exaggeration to say that involved here
are the integrity of the principles upon which the meaningful function·
and future of the United Nations depends.
POINT I
THE APPLICANTS AND THEm CONTENTIONS
A. The Applicants
L Martin H. Rubin

Applicant was granted an appointment to the Secretariat. as a
staff member in the Conference and General Services Department,
Documents and Sales Division, Printing Section, effective 3 October
1946. Previously, Applicant had had many years of experience with
the New York Post Office and the New York office of the· United States
Government Printing Office.
By letter dated 22 May 1952, after over five years of service in
the Secretariat, Applicant was notified of the termination of his con- .
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tract effective 30 June 1952. Subsequently, the termination date was
postponed to 31 July 1952.

I

Applicant's record of competence, efficiency, integrity and intense
devotion to dll~y as an international civil servant has never been questioned by the Respondent. Respondent has not informed Applicant of
the reasons, if any, for the termination action. A review of Applicant's
employment history in the Secretariat demonstrates that instead of
sudden termination, Applicant had every reason to expect favorable
action on the recommendation of the chtef of the Printing Section, his
immediate superior, that he be granted a permanent contract. This
recommendation was made only one week prior to the notice of termination of 22 May 1952.
Applicant's supervisors in the Secretariat repeatedly lauded the
quality of his work, his industry and, with particular stress, his devotion to duty. For instance, the periodic report on Applicant in 1949
contained the following comments:
"During the past year, Mr. Rubin has performed his work with
an unusually high degree of competence, undertaking the planning
and production of many new and difficult projects.
"Mr. Rubin is one of the most industrious people I have ever
seen at work. His punctuality and regularity of attendance is
most satisfactory.
"Staff member uses considerable resourcefulness, has good
judgment, and is always willing (and does) to accept responsibility, both as assigned and on his own.
"His devotion to duty is unquestioned."
On the periodic report of 1950, the director of the Publishing
Division entered the notation:
"\Vould place a special emphasis on his devotion to duty."
And again in the 1952 periodic report, Applicant was characterized
as "a devoted staff member".
Devoted to the ideals of the United Nations, Applicant had during
his five and one-half years of successful work in the Secretariat maintained the desire to make the United Nations service his lifetime career.
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made when he was apprised of Applicant's termination. The absence
of a legitimate basis for the termination is further suggested by the
conduct of the director of the Bureau of Personnel, Mr. Georges Palthey, who pleaded with Applicant on a number of occasions subsequent
to the notice of t¥mination to resign voluntarily with indemnity pay
and not to take an· appeal.

[

In the proceedings before the Joint Appeals Board, the Respondent in substance asserted that the Board was without jurisdiction and
the appeal had no standing in law. The termination of the Applicant
was neither reviewed nor recommended by the Selection Committee
prior to the action taken by the Secretary-General.
2. Irving Kaplan

Prior to joining the United Nations Secretariat, Applicant had a
long and distinguished career in government and private industry in
the United States.
Applicant was first employed in various capacities as an economic
analyst in New York from 1924 to 1929, in the course of which he was
primarily responsible for the report "Shifting and Effects of the Federal Corporation Income Tax" of the National Industrial Conference
Board. From 1929 to 1935, Applicant was an economist with the
Pacific Gas and Electric Company in San Francisco.
In 1935, Applicant entered the service of the United States Government and was appointed principal statistician in the Works Progress Administration, and later in the same year he was transferred to
the newly-established National Research Project of the Works Project
Administration as associate director. In 1938, Applicant was transferred to the Anti-Trust Division of the Department of Justice as a
special assistant to the Attorney General in connection with the
Temporary National Economic Committee. The following year, Applicant was charged with making an independent review under the
sponsorship of the United States Bureau of the Budget and the Old
Age and Survivors Insurance Bureau of the Social Security Board
of the uRefulness of the records and reports provided under the Social
Security Act. In 1940, Applicant became principal economist in the
Office of Administrator of the Federal Works Agency, and in 1942
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he was appointed head economic analyst in the Office of Production
Management and the superseding Division of Progress Reports of the
War Production Board. In 1944, Applicant was appointed chief
economist in the Office of Program Planning of the Foreign Economic
.A~ministration, and in the following year he was transferred to the
Treasury' Department for assignment as economic advisor to the
Finance Division of United States Military Government in Germany.
After his return to the United States in 1945, Applicant became
chief economist in the Division of Monetary Research in the Office
of the Secretary of the Treasury and subsequently occupied the same
position in the Office of War Mobilization and Reconversion in connection with the Guaranteed Wage Study. Upon the termination of
this project, in spring of 1947, Applicant left government service.
Applicant received a fixed-term appointment of three months as an
economic affairs officer in the Economic Development Section, Division of Economic Stability and Development, Department of Economic
Affairs of the United Nations Secretariat, effective 2 February 1948.
On its expiration this was converted to a temporary-indefinite appointment. The periodic reports during Applicant's service attest to his
outstanding competence and the high caliber of his professional skill.
Following Applicant's termination, Mr. A. D. K. Owen, Assistant
Secretary-General in charge of Economic Affairs, wrote:
"Mr. Irving Kaplan, during the 52 months in which he was
employed in the United Nations Secretariat, maintained a high
standard of professional competence as an economist engaged
upon the analysis of factors influencing the economic development
of under-developed countries.

"To these studies, and to the more limited inquiries undertaken
by this Department, he made a valuable contribution in the organization of the basic research, the analysis of the material, as
well as in the formulation of the conclusions.
"Mr. Kaplan's acute analysis of economic questio-ns of this
type enabled him to render very useful assistance in the work of
the Department of Economic Affairs."
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On 17 April 1952 Applicant was told by the Assistant SecretaryGeneral for Economic Affairs that he was instructed by the SecretaryGeneral to notify Applicant that the Secretary-General had decided
the continuation of Applicant's services was not in the interest of
the United Natioi}"s and' accordingly the Secretary-General proposed
to terminate Applicant's appointment pursuant to his authority under
Hegulation 9.1(c) and pay Applicant the indemnities to which he was
thereby entitled; as an alternative, Applicant could resign and receive
the same indemnities; further, the Assistant Secretary-General for
Economic Affairs was authorized by the Secretary-General to give
Applicant a letter attesting to his professional competence and the
satisfactory performance of his services. That the decision arose out
of circumstances relating to Applicant's recent appearance before a
United States Federal Grand Jury was unqualifiedly confirmed.
1) Applicant was assured that there was no question as to his
professional competence or the satisfactory performance of his duties
to the United Nations. Mr. Owen stated he would be glad to give
Applicant a highly favorable letter, having had occasion to observe
personally the quality of Applicant's work. No question has ever
been raised by any United Nations authority as to Applicant's work
or as to his conduct in or outside the United Nations. In fact, Applicant's superiors and colleagues have at all times indicated their regard
for his work and his services to the United Nations as outstanding.
2) Applicant was assured that the decision was not based upon
any facts or adverse judgment bearing upon allegations that have been
made against him or upon his conduct in meeting them or in any other
way of concern to United Nations authorities, no such facts being
available and no such judgment having been made.
3) The possibility that Applicant's refusal on constitutional
grounds to answer certain questions put to him by United States authorities could be grounds for his dismissal was disclaimed by United
Nations authorities before the Secretary-General proposed that he
resign or be dismissed as well as during the discussion of the SecretaryGeneral's proposed alternatives.
4) Applicant was assured that the actual reason for the SecretaryGeneral's decision was the threat of possible embarrassment to the
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Secretary-General through publicity that might arise out of proceedings by United States authorities involving Applicant.
By letter of 28 April 1952 Applicant was notified in writing of the
~ermin~tion of his contract, effective 29 May 1952. By letter of 4 June
1952, signed by Byron Price, Assistant Secretary-General in charge
of the Department of Administrative and Financial Services, the Respondent informed Applicant that if he wished to challenge the action
he "should follow the regular procedure described in the staff rules,
and file an appeal with the Secretary of the Joint Appeals Board."
The Applicant afforded himself of the right to appeal and his case was
submitted through the appropriate procedure to the Joint Appeals
Board. However, at the hearing before the Board, the Respondent
in substance asserted that the Board was without jurisdiction and the
appeal had no standing in law. Applicant's termination was neither
reviewed nor recommended by the Selection Committee prior to the
action taken by the Secretary-General.
3. Sonya J. Sokolow

Applicant originally joined the Secretariat on temporary leave
from her regular private employment as a Russian verbatim reporter
in 1946 for the second part of the first session of the General Assembly,
after having served in the same capacity on a loan basis during the
United Nations Conference on International Organization in 1945.
Applicant at the time was employed by M.G.M. International Film
Corporation as staff assistant to the General Manager in the production of foreign-language motion pictures. Previously, from 1942
to 1943, Applicant had served with the United States 'War Department,
heading the Russian Section of the Foreign Language Division of
the United States Army Signal Corps Photographic Center. On 12
May 1947 Applicant was granted an appointment as a verbatim reporter.
By letter dated 19 May 1952, after five years of continuous service
in the Secretariat, Applicant was notified of the termination of her
contract effective 30 June 1952.
Applicant's record of competence, efficiency, integrity and loyalty
to the United Nations has never been questioned by the Respondent.
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Respondent has not informed Applicant of any reason for the termination action. A review of Applicant's employment history demonstrates
that instead of sudden termination, Applicant could reasonably expect
the granting of _a permanent contract and a successful career as an
international civil servant. As a verbatim reporter in the Russian
language, which is a very rare skill, Applicant's duty was to work with
a team recording and transcribing the speeches made in Russian. Only
long experience and knowledge of the intricate subject matter involved
on the part of every member of the team could assure smooth operation of the entire group.
'While Applicant was engaged on her temporary assignment at
the United Nations Conference on International Organization in 1945,
Mr. R. E. Ward, personnel officer, wrote to her employer:
"Miss Dobrikin's services have been invaluable, as she is one
of the few Russian stenographers we have been able to employ.
Her work has been excellent in every respect, and I hope it will
not cause you too much inconvenience to allow her to remain for
the duration of the Conference ,. ,. ,..
'*' * * I assure you that Miss Dobrikin has played a very important part in the success of the Conference."

After Applicant had completed the 1946 General Assembly assignment, Mr. John A. Keyser, deputy director, Editorial Division, wrote
to her employer:
"As the Supervisor directly in contact with Miss Dobrikin,
I would now like to say that we are deeply conscious of your kindness in sparing her services. In the short time that she was working for us in the United Nations she gave us every satisfaction on
grounds of both efficiency and personality. Indeed, were it not
for the fact that she were happily employed by you, I should be
only too glad to offer her a job."
In evaluating Applicant's work on this assignment, her supervisor rated her in the "top" group of the staff in order of merit and
"above average" in technical skill.
In 1947, Applicant was again asked by the Secretariat to perform
a special assignment, but her employer would not consent to another
leave of absence. The Secretariat then invited Applicant to become
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a regular staff member, and she accepted a temporary appointment.
In recommending this step, Mr. E. Delavenay, director, Editorial
Division, stated:
. "Miss Dobrikin was on loan to us during the General Assembly
and worked as a verbatim reporter at the San Francisco Conferenc.e. She is a sister of Mrs. Offenbach, the Supervisor of Russian
verbatim reporters, but in view of her efficiency and the great
difficulty of recruiting this category of staff, we request that this
ruling be waived in this particular case."
During the five years following her appointment, Applicant's work
met with full satisfaction. She received all within,.grade increases.
The periodic reports lauded her devotion to duty, initiative, conscientiousness and competence.
Clearly, there is not the slightest legitimate basis in this record
upon which to ground a termination action. Never has any question
been raised concerning Applicant's performance and loyalty to the
United Nations. Proof that the termination action is not grounded on
Applicant's work and conduct is the fact that no specific reason for
the action has been advanced by any Secretariat official. Applicant's
immediate supervisors who were directly acquainted with her performance evinced complete surprise when informed of the termination. Nor was Applicant able to learn of any reason for her termina- ,
tion during two conversations with Mr. Georges Palthey, director of
the Bureau of Personnel. All officials assured Applicant, on the other
hand, that her record of service offered no cause for termination.
In the proceedings before the Joint Appeals Board, the Respondent
in substance asserted that the Board was without jurisdiction and the
appeal had no standing in law. Applicant's termination was neither reviewed nor recommended by the S'eleetion Committee prior to the action
taken by the Secretary-General.
4. Helen Kagen-Pozner

Applicant originally joined the Secretariat as a staff member in
the Russian Verbatim Reporters Group for the duration of the 1946
General Assembly. Again in 1947, she was appointed as a Russian
translator for the period of the General Assembly session. This
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appointment was extended and converted to a temporary-indefinite contract effective 1 January 1948. Prior to joining the United Nations,
Applicant was employed in private industry and in government service
as an associate price specialist, Office of Price Administration from
1942 to 1944.
.
On 29 May 1952, after almost five years of continuous service in
the Secretariat, Applicant was notified of the termination of her contract, effective 15 July 1952.
'
Applicant's exemplary record of competence, efficiency, integrity
and devotion as an international civil servant has never been questioned by Respondent. Respondent has refused to inform Applicant
of the reasons, if any, for the termination action. A review of Applicant's Secretariat employment history demonstrates that, far from
termination, Applicant reasonably should have expected the granting
of a permanent contract.
After Applicant had completed the 1946 General Assembly assignment, Mr. J. A. Keyser, deputy director, Editorial Division, wrote:
"'" '" '" Since joining UN she has acted as 'right-hand man'
to the head of the Russian Verbatim Reporters Group. She has
given us every possible satisfaction • '" •. She showed herself
to be indefatigable. She never spared herself when there was
work to be done. In fact, she is a most loyal, conscientious and
hardworking person. '" '" '" I hope that it will be possible to find a
niche for her somewhere in the United Nations, as undoubtedly
she would make a most loyal and efficient servant of the Organization."

+

At the suggestion of the Bureau of Personnel, Applicant took the
examination for Russian translators. She received the highest rating
in this examination and was appointed as a Russian translator for
the 1947 General Assembly. Because of Applicant's good work record
(as reported to her by Mr. P. Grigorovich-Barsky, chief of the Russian
Translation Section), the appointment was extended and finally converted to a temporary-indefinite contract.
On the basis of her consistently exemplary record, Applicant was
recommended for a promotion in June 1948 and, in fact, granted' the
advancement in July of that year. The recommendation by the chief
of the Russian Translation Section stated:
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"Mrs. Kagen has been engaged for the duration of the 1947':
General Assembly and was retained afterwards as a promisin
trainee in her present grade.
"Mrs. Kagen proved herself as a good translator, improving'
her work constantly. She is industrious, reliable and conscientious.:"
"In view of the above I consider it necessary to promote her,
as suggested to the first grade assigned to full-fledged translators."~
From the time of her temporary-indefinite contract and promotion;'
until the date of termination, Applicant's service record was eminently
satisfactory. She received all within-grade increases; the periodi(l~
r~ports reflected laudatory evaluations and steady development of
skills, including "very good" over-all ratings in 1951 and 1952; some
of the most responsible and varied assignments were given to her;,
and she received repeated supervisory commendations on the accuracy:
and reliability of her work and her command of Russian, English,
French, German and Italian.
Demonstrating a special interest in the acquisition of greater
linguistic knowledge and skills, Applicant studied at universities in
Paris and Florence during the summers of 1950 and 1951 and received
diplomas for her French and Italian studies. In 1951 she participated
in the United Nations course for French translators.
On 10 May 1952, Applicant requested a period of leave to continue
her language studies in Florence. She was told that she could not
be spared due to the heavy load of work in the ensuing months. Then,
on 15 May, Applicant was informed py the Bureau of Personnel that,
her personnel references were to be checked since she was being
considered for a permanent contract appointment. Indeed, on 22 May
1952, just one week before the termination, the Bureau of Personnel
sent letters to these references.
Clearly, there was not the slightest legitimate basis whatever to
suggest or justify termination action. Applicant's supervisors were"
surprised at the termination and assured her that they had no cause:
to recommend such action. No administration official could give Ap-'
plicant any reason for the termination.

\
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In the proceedings before the Joint Appeals Board, the Respondent in substance asserted that the Board was without jurisdiction and
the appeal had no standing in law. Although the Board held its hearing
in this case on 12 August 1952, no decision has been handed down due
to the withdra'ral from the case by the staff representative, Mr. Frank
C. Bancroft. By letter of 12 January 1953 Respondent agreed to submission of the appeal directly to the Administrative Tribunal. Applicant's termination was neither reviewed nor re.commended by the
Selection Committee prior to the action taken by the Secretary-General.

t

5. Mary A. Middleton

Applicant was granted a temporary appointment to the Secretariat
as a staff member in the Conference and General Services Department,
Language Division, effective 1 May 1947. Applicant's previous experience included employment with the United States Navy Department from 1941 to 1943 and with the United Seamen's Service, a social
service organization, from 1943 to 1947.
By letter dated 11 June 1952, after over five years of service in
the Secretariat, Applicant was notified of the termination of her contract effective 11 July 1952.
Applicant's record of competence, professional ability, integrity
and devotion to duty as an international civil servant has never been
questioned by Respondent. Applicant has not been informed by Respondent of any reason for the termination action. A review of Applicant's employment history demonstrates that instead of sudden termination Applicant could reasonably expect the granting of a permanent
contract and fulfillment of her desire for a lifetime career in the service
of the United Nations.
Applicant was appointed as a clerk-stenographer on 1 May 1947
and assigned to the English Translation Pool. In July 1948, she was
one of a group of eight selected to conduct an experiment of verbatim
reporting with soundscriber and dictaphone equipment. Applicant
was put in charge of this group and made liaison officer by the acting
director of the Official Records Division, Mr. John A. Keyser. At the
conclusion of the experiment, Applicant submitted a report setting
forth the group's experiences, findings and recommendations. In an
official memorandum to Applicant, Mr. Keyser wrote:
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"Now that the sound recording experiment is completed, I
would like to say how very grateful I am to you and to the group
of transcribers for having taken part in it. It was a pleasure to
work with you, more especially as you all displayed such keenness.
It is certain that this keenness materially contributed towards the
smooth running of the experiment."
In January 1949, Applicant was transferred to the Department of
Public Information, Division of Library Services, where because of
her knowledge of languages she was assigned to the Catalogue Unit
and later to the Documents Index Unit. At the time of her termination, Applicant's successful handling of more and more responsible
work had resulted in her advancement to the position of secretary to
the Unit. In addition, Applicant was doing work on a professional
level in the compilation of The Check List of Official Records.
Applicant's supervisors in the Secretariat have repeatedly lauded
the quality of her work, her ability and her sense of loyalty to the
United Nations. Indicative of her outstanding performance is the fact
that all of Applicant's five periodic reports classed her as above average in comparison with others doing similar work. Applicant received
all within-grade increases.
After Applicant completed a period of special duty with the Transportation Office of the United Nations in 1948, Mr. Clayton C. Timbrell
on behalf of Mr. F. J. Saunders, chief, Transportation Service, wrote:
"Mrs. Middleton is a very diligent and conscientious person
whose willingness to undertake any assignment and work long
hours under considerable strain has shown her to be a staff member
of whom the Organization may be proud."
In an effort to make her work as valuable as possible to the United
Nations, Applicant, a graduate of Columbia University, sought the·
acquisition of greater linguistic knowledge and skills. To that end,
she enrolled in courses at Columbia University, the American-Russian
Institute, and the Language Training Division of the United Nations,
perfecting herself in the French and Russian languages.
Clearly, there is not the slightest legitimate basis in this record
upon which to ground a termination action. Never has any question
been raised concerning Applicant's competence, professional ability
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alld integrity. Applicant's immediate superior, as well as the Director of the Library, evinced great surprise when informed of the
termination and assured Applicant that this action did not originate
with them. When_Applicant approached higher Secretariat officials in
an effort to learn the reason for her termination, she was frankly informed by Mr. Georges Palthey, director of the Bureau of Personnel,
that there was no reason.
In the case of this Applicant, the unwarranted and improper termination has consequences of particular hardship inasmuch as she is
the sole support of her husband who has not been able to work since
suffering a stroke in December 1951 and who on 22 September 1952 underwent a serious abdominal operation.
In the proceedings before the Joint Appeals Board, the Respondent in substance asserted that the Board was without jurisdiction
and the appeal had no standing in law. Applicant's termination was
neither reviewed nor recommended by the Selection Committee prior
to the action taken by the Secretary-General.
6. Celia Saperstein

Applicant was originally appointed to the Secretariat for the
duration of the 1947 General Assembly as a staff member in the Department of Public Information, Press Division, effective 10 September
1947. Subsequently, Applicant was granted a special conference appointment for the International Trade Organization conference in
Havana, effective 20 November 1947. After her return to New York,
Applicant was granted a fixed-term appointment of two months, effective 28 March 1948, which was converted to a temporary-indefinite
appointment, effective 1 June 1948. By letter dated 15 July 1952,
after almost five years of service in the Secretariat, Applicant was
notified of the termination of her contract effective 15 September 1952.
Applicant's record of high performance, reliability and devotion
to duty as an international civil servant have never been questioned
by Respondent. A review of Applicant's employment record demonstrates that instead of sudden termination Applicant could reasonably
have expected promotion and a permanent contract in fulfillment of
her desire for a lifetime career in the service of the United Nations.
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Shortly before the conclusion of Applicant's temporary assign
ment at the Havana International Trade Organization conference, Mr.
George A. Barnes, director of Press Relations, transmitted a mem-'
orandum to the Bureau of Personnel, stating:
"This is to bring to your attention an exceptionally capable
girl, Miss Celia Saperstein, who at present is in Havana working
in the information set-up of the ITO Conference. The Conference·
should be over in a week or so, and Miss Saperstein will be returning to New York. I recommend her most highly, and would
like very much to keep her in the Press Division, but unfortunately
there is no opening. I certainly hope that a place can be found.
for her elsewhere in the organization."
Recognition of Applicant's good work can be further seen in a
memorandum by Mr. Matthew Gordon, acting director of Press Re- .
lations, dated 4 June 1948:
"Miss Saperstein worked as a temporary employee on the last
regular session of the General Assembly, then went to Havana
for the ITO Conference and then worked here again for the special session of the General Assembly and the subsequent Security
Council and other business following the Assembly. She is thoroughly satisfactory to her immediate supervisor, Mr. Leonard
Berry. She also fulfills one of our most difficult requirements, the
ability and willingness to work long and uncertain hours, to work
several nights a week, to have her meals at irregular hours and'
all the other hardships that attend a job of this kind. Assuming
that some other girl somewhere did get a higher mark on a test, '
this would still leave in doubt the ability to sustain the abnormal
conditions that prevail here. Furthermore, Miss Saperstein, as
can be seen by her work record, has the specific experience required in this Department, having accumulated this experience on .
the before-mentioned assignments. She is most definitely this'
Department's choice for the job."
Upon completion of a special assignment in the United Nations
Library, during which Applicant took charge of a unit of the cata- .
Joguing section, her supervisor wrote:
"Attached to this memorandum is a list of personnel, most.
of whom are secretaries working in the Press and Radio Divisions
of the DPI, who were assigned for tours of duty in the Library
during the absence of their superiors.
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"Of these young women who served in the Processing Section
I wish to speak especially of Mrs. Grande, Miss Saperstein and
Miss MacLachlan. All three demonstrated their ability to adapt
themselves to new situations and to get on harmoniously with their
associates. We are' particularly grateful to Miss MacLachlan and
Miss Saperstein for their conscientious application to their duties
and their regularity of attendance and willingness to serve in any
capacity required. Those of us with whom they were working
would appreciate it very much if the supervisors of these three
young women could be told with what regret we saw them leave
us."
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Throughout the five years of Applicant's Secretariat employment,
she received all within-grade increases for satisfactory job performance. Her periodic reports not only lauded her performance but repeatedly indicated that she merited promotion. Thus, the 1950 periodic
report stated:
"She is anxious to improve her position in the Organization
and has worked hard to earn promotion. Is intelligent and industrious."
In the 1951 periodic report, Applicant's supervisor wrote:
"One of our most reliable workers for speed and accuracy.,
She follows UN affairs with deep interest. While she has been
disappointed in not getting promotion, she has not let this affect
her work which remains consistently good."
.
The last periodic report, before termination, most strikingly indicates Applicant's superior work. Applicant was rated' "5" or
"outstanding" for responsibility and "4" or "more than satisfactory"
for technical and professional competence, quality of performance,.
industry, neatness, punctuality and regularity, initiative, and cooperation and tact. In comparison with others doing similar work" Applicant was classified "above average". Further, this periodic report
stated:
"Because of her years with us, her consistently high performance and her very keen interest in her work, she should be given
an opportunity at a job that would take advantage of her experience and knowledge. In addition to her regular duties, she
also has kept up the Department's biographical file, . answering
requests, and keeping material up to date."
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In an effort to develop additional skills of value to the United
Nations, Applicant enrolled in special language studies and in 1951
was notified by the Language Training Division of her satisfactory
completion of French 1 and received a diploma in Russian.
The official records covering Applicant's employment history in
the Secretariat, besides describing her outstanding work and devotion
to duty, contain repeated and pointed recommendations for her promotion. Yet in almost five years, Applicant did not receive an advancement in position, despite the fact that vacancies occurred in her own
section which were filled by new personnel who were generally trained
by Applicant.
Applicant was an active participant in staff activities. She
served as spokesman for the clerical staff in her section in presenting.
a request for overtime pay in July 1949. She was elected to the Staff
Council in 1950. She participated in the efforts to secure the reinstatement of six staff members, including three Staff Council officers,
who were terminated in 1950, as well as in the staff activities to secure
the recision of Mr. H. Lukin Robinson's termination in 1951.
Such a fact situation points inexorably to the conclusion that Ap-'
plicant, despite her outstanding work and the recommendations of her
superiors, was not promoted because of her staff activities. These
activities must also be considered the cause of Applicant's termination,
in view of the refusal of Secretariat officials to reveal their reason for
the termination action.
In the proceedings before the Joint Appeals Board, the Respondent'
in substance asserted that the Board was without jurisdiction and the'
appeal had no standing in law. Applicant's termination was neither
reviewed nor recommended by the Selection Committee prior to the
action taken by the Secretary-General.
7. Alfred J. Van Tassel

Prior to joining the United Nations Applicant had a distinguished
career in government service. In 1936, Applicant joined the National
Research Project of the Works Progress Administration as an engi-'
neer-economist, in which post he continued until 1940, among other.
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things preparing several economic monographs on mechanization in
relation to employment opportunities. From 1940 to 1941 Applicant
was with the Wage Hour Division of the United States Department of
Labor and the National Defense Advisory Commission. After a short
interruption as research director of the Gas, Coke and Chemical Division of the United Mine Workers of America and of the Congress of
Industrial Organizations Maritime Committee, Applicant returned to
government service in 1942 as chief of the Order Board Section of
the Tools Division in the War Production Board. In this capacity
Applicant supervised 211 employees in the preparation and analysis
of essential data for machine tool production scheduling by the War
Production Board. In 1944 Applicant was appointed staff studies
director of the United States Senate Special Committee to Study
Problems of Small Business and directed a staff of 25 in conduct of
investigations, writing of reports and drafting of legislation for the
introduction by Committee members. His experience during this
period in the organization of hearings and studies on complex economic
questions proved invaluable in his later work with the United Nations
in the organization of conferences, training institutes and other such
projects. Applicant was the senior staff assistant to Senators
Stewart, Murray and Taft in drafting the Senate version of the Surplus War Property Act of 1944. From 1945 until 1947 Applicant
was director of the Reports Division of the Surplus Property Administration and later the War Assets Administration, directing a
staff of 150 in the preparation of reports to Congress and to the
Administration on the progress of the sale and disposal of billions
of dollars worth of surplus war property. Applicant's Civil Service
efficiency rating was "excellent".
Following a short -period as President of a private corporation,
Applicant accepted a temporary-indefinite appointment in the United
Nations Secretariat as an economic affairs officer in the Division of
Economic Stability and Development, Department of Economic Affairs,
effective 23 June 1947. Shortly after his appointment Applicant
was assigned to the preparation for the United Nations Scientific
Conference on the Conservation and Utilization of Resources, serving
first as secretary of the Preparatory Committee and subsequently as
executive secretary of the Conference.
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As the only Secretariat official employed full time throughout
the period of preparations, Applicant was responsible for initiating
. many new procedures necessitated by the unique and pioneer nature
of the conference, in addition to the normal responsibilities of organizing preparatory committee meetings and corresponding with authors
and. participants. This world-wide scientific conference directly under
United Nations auspices was attended by 706 participants from 52
countries, with 550 papers contributed by authors from 48 countries..
The Secretary-General cited the conference as one of the 10 outstanding achievements of the United Nations in 1949. The leading.
participant from the United States, Secretary of the Interior Julius
Krng, joined many others in praising the efficient organization and.
Secretariat of the Conference, and the Acting Assistant SecretaryGeneral for Economic Affairs and the President of the Economic and
Social Council gave specific credit to Applicant for his contribution
to its success. The Department of Economic Affairs on 13 April 1949 .
recommended Applicant for an indeterminate appointment.
Applicant was next assigned to the Technical Assistance Pro...
gramme while its activities were still under the Department of Eco-·
nomic Affairs. With the establishment of the Technical Assistance
Administration in August 1950, Applicant was transferred to that·
agency and after the development of its organizational structure he
became chief of the Technical Information Division. Upon the crea- .
tion of the Special Projects Division following a reorganization, Ap-·
plicant was appointed acting chief until June 1952 when he became'
chief of its Economic Section.
In these capacities, Applicant was responsible for the headquarters·'
organizational work on such outstanding technical assistance projects
as the Training Centres in Economic Appraisal of Development Proj-·
ects, Santiago, Chile (1951); Ankara, Turkey (1951) ; Lahore, Pakistan
(1950) ; the Training Programme in Statistical Quality Control, India
(1952); Expert Working Group in Iron and Steel Production in,'
Latin America, Bogota, Colombia (1952); and the Survey of Central
American Transport (1952).
.
Highlights of Applicant's career are listed in Who's Who

America, vol. 27.
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Throughout the more than five years of Applicant's Secretariat
Service, he received all within-grade increases. His periodic reports
stressed his high professional competence, devotion to duty and ability
to undertake large responsibilities. Early in 1952, Applicant was
strongly :recomme~ded hy the Technical Assistance Administration for
promotion to grade P-5, !;'lenior officer. However, this promotion was
blocked by the Bureau of Personnel.
On 1 April 1952 Applicant appeared under subpoena before a Federal Grand Jury in New York City. The following day Applicant
reported the nature of his testimony to H. L. Keenleyside, DirectorGeneral of the Technical Assistance Administration, and to the General Counsel of the United Nations. Between 26 May and 25 June 1952
Applicant was required to appear seven times before the same grand
jury. Applicant was asked to produce a photostatic copy from United
Nations files of its "Application for Employment", a request which
was rejected by the Secretary-General. The Grand Jury was furnished
with a typewritten copy of Applicant's employment application. In
order to discharge fully his responsibility to the United Nations, Applicant reported on each of his grand jury appearances to his superior,
Mr. H. L. Keenleyside. Finally, on 30 June 1952, Applicant prepared
a summary of all his testimony in a memorandum to Mr. Keenleyside,
a copy of which was sent to Mr. Byron Price. The Secretary-General
was thus informed of Applicant's answers' concerning his political
beliefs many months before his appearance before the Internal Security
Subcommittee of the Senate Judiciary Committee on 13 October 1952.
In the hearing before the Senate Subcommittee substantially the
same questions were put to Applicant as were asked by the Grand
.Tury and reported by Applicant in the above-mentioned memorandum
of 30 June 1952. In his testimony before the Committee, Applicant
asserted that he had "upheld fully and completely-without any reservation whatsoever" his oath to the United Nations, set forth in full
below.
On 22 October 1952 Respondent placed Applicant on special leave
pending advice of a panel of jurists regarding Applicant's declination
to answer certain questions before the Senate Subc9mmittee. By letter of 29 October 1952 Applicant was informed of Respondent's de-
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ClslOn to terminate his appointment effective 30 November 1952, "in.
the interest of the United Nations". By letter of 5 November 195 •
Applicant was requested not to enter the Headquarters District or'
the United Nations during the period of notice.
Although Applicant was a member of the Technical Assistanc'
Administration from its creation, the director of the Bureau of PerJj
sonnel, Mr. Georges Palthey, informed the chief of the Substantive'
Department, Placement Section, Mr. Karol Kraczkiewicz, on 4 Novem-,
her 1952 that the Selection Committee had decided to defer considera
tion of Applicant on the ground that he had been in the Technical
Assistance Administration "only a very short time" and further step~
would not be taken since he had been terminated in the meantime.
j

Thus, Applicant's termination was neither reviewed nor recom-.
mended by the Selection Committee prior to the action taken by th
Secretary-General.
8. Herman Zap

Applicant was granted a fixed-term appointment of two months
effective 30 March 1949 as an economic affairs officer in the Division
of Economic Stability and Development of the Department of Economic,'
Affairs. Prior to joining the United Nations, Applicant had been em-;
ployed as an analyst in the United States Department of Agriculture,·
Bureau of Agricultural Economics, from 1939 to 1943, when he joined:
the United States Army from which he was discharged in 1946 as a:
Captain. His appointment was extended for one month, effective 30
May 1949 and an additional month effective 30 June 1949. Upon the
expiration of this last extension Applicant's appointment was converted
into a temporary-indefinite contract.
In April 1950, prior to the inauguration of the Technical Assistance
Administration, Applicant was assigned to the technical assistance
functions arising out of the Fellowship Programme. With the estab-.
lishment of the Technical Assistance Administration in August 1950,
Applicant was transferred to that agency. At the time of his termination Applicant acted as a fellowship officer in the Fellowships Division,
planning and assisting in the development and launching of the fellowship programmes.
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Applicant's record of competence, devotion to duty and integrity
has never been questioned by Respondent. His supervisors in the
Secretariat repeatedly lauded the quality of his work. His periodic
reports for 1950, 1951 and 1952 state that his performance compared
with that of other -~taff members doing similar work was "above average". The periodic report for 1952 stated in addition:
"He displays in full measure all the qualities required for
handling the numerous and complex problems which necessarily
arise in dealing with almost 400 individual fellowship and scholarship awards.
" . . . . I< Complete and unpartial devotion to duty which includes
regular and frequent contact with representatives of Delegations
as well as nationals of almost all Member Governments."

Not only was Applicant's competence appreciated by his supervisors, but he enjoyed the confidence of his colleagues. He was elected
successively to the chairmanship of his departmental committee and
to alternate membership in the Staff Council of the Staff Association.
On 14 October 1952 Applicant was summoned before the Internal
Security Subcommittee of the Senate Judiciary Committee. On 22
October 1952 Respondent placed Applicant on special leave pending
advice of a panel of jurists regarding Applicant's declination to
answer certain questions before the Subcommittee. On 29 October
1952 Applicant was informed of Respondent's decision to terminate
his appointment effective 30 November 1952 "in the interest of the
United Nations". By letter of 5 November 1952 Applicant was requested not to enter the Headquarters District of the United Nations.
Although Applicant was a member of the Technical Assistance
Administration from its creation, the director of the Bureau of Personnel, Mr. Georges Palthey, informed the chief of the Substantive
Department Placement Section, Mr. Karol Kraczkiewicz, on 4 Novembel' 1952 that the Selection Committee had decided to defer consideration
of Applicant on the ground that he had been in the Technical Assistance
Administration "only a very short time" and that further steps would
not be taken since he had been terminated in the meantime. Thus,
Applicant's termination was neither reviewed nor recommended by
the Selection Committee prior to the action taken by the SecretaryGeneral.
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9. Marjorie L. Zap

Prior to joining the United Nations, Applicant served with th
- United States Government as an economic analyst in the Burea
:- of Census from 1944 to 1945 and as an economi~t in the Treasur
Department from 1945 to 1947, receiving an excellent efficiency rating
Effective 5 May 1947, Applicant was granted a temporary-imlefinite
appointment to the United Nations Secretariat as an economic affai
officer, office of the Director, Division of Economic Stability and De
velopment in the Department of Economic Affairs. In addition t
Applicant's regular duties, she served as an elected representative 0
her diYision and as an officer of the Staff Association. In fulfillment
of this role over a period of about four years, Applicant had repeated
conferences with leading officials of the administration.
While Applicant carefully observed the requirements imposed b
these positions of trust, at all times eschewing self-interest, she'
apparently invited the disapproval of the administration officials because of her activity on behalf of the Staff Association and on 2
October 1950, along with six other members of the Staff Committe
she was accused by Assistant Secretary-General Byron Price "of dis
loyalty and self-seeking" because the Staff Committee insisted on th
presentation to the General Assembly of the staff's view of a newl
proposed salary scheme and permanent staff regulations. It is no
of minor significance that of these seven persons, only one remains in
the employ of the Secretariat, all the others having been terminate
on one or another basis hy the Secretary-General.
Applicant's record of competence, integrity and loyalty as an
international civil servant has never been questioned by the Respond(~nt. Her superiors in the Secretariat repeatedly lauded Applicant's
ability and industriousness. For instance, the periodic report ani
Applicant in 1951:
"Very resourceful and frequently comes up with constructive\
.
suggestions and shows initiative in her work." Applicant's duties were extremely varied. The 1951 periodi~
report cites "as an example, she did a very good job in assisting the
Kecretary and assistant secretary of the Second Committee of the"

25
General Assembly and of the Economic and Employment Commission
and many governmental representatives spoke to me about her usefulness to them in their work with those bodies".
In the 1952 perjodic report Applicant's supervisor commented:
"Fully qualified for the job assigned to her; very cooperative
and works well under stress. Has shown steady progress in the
use of her training and of acquired experience to the tasks assigned
to her."
"Steady, industrious and punctual in her work habits."
"Demonstrates initiative and good judgment, so frequently
is given assignments to be prepared under only general supervision by me."
Applicant's devotion to duty was characterized as "of the highest
degree".
On 14 October 1952 Applicant was summoned before the Internal
Security Subcommittee of the Senate Judiciary Committee. On 16
October 1952 Respondent notified Applicant of the termination of her
appointment effective 21 November 1952 on the basis of a recommendation of the Selection Committee and of the decision of the SecretaryGeneral not to reclassify her post. On 22 October 1952 Respondent
placed Applicant on special leave for the remainder of the notice period,
grounding this action on his concern over Applicant's declination to
answer certain questions before the Senate Subcommittee.
10. Eugene Wallach
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Applicant was granted an appointment as verbatim reporter in
the Department of Conference and General Services, Editorial Division,
effective 20 August 1946. On 14 May 1947, he was nominated for
upgrading and an indeterminate appointment "in view of his consistently good work". Upgrading from verbatim reporter-12 to verbatim reporter-14 was effected as of 2 May 1947 and as of 21 August
1947 Applicant was granted an indeterminate appointment. On 1
October 1950 Applicant's category was changed to editor verbatim
reporter subsequent to his passing the qualifying examination.
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Applicant was dismissed summarily on 20 June 1952 followi.
an interrogation by Secretariat officials relating to his rumored pa
affiliations with the Communist Party of the United States as politic·
functionary.
The summary dismissal was made effective immediately upon i
announcement of 20 June 1952. Applicant received no notice ali
despite his six years of career service in the Secretariat, he was give·
no indemnity and was left suddenly without earnings for the maint
nance of his family, including his wife and three young children.
Respondent took no steps whatsoever to submit the case to th
established Joint-Disciplinary Committee for inquiry, investigation o.
consultation prior to the effectuation of the summary dismissal.
At the time of the summary dismissal Applicant had not· only been
under permanent contract for almost five years, but his total length 0
service rated top seniority in the Secretariat, having been continuously
employed as a staff member almost from the very organization of
the United Nations.·
11. Jack Sargent Harris

Prior to joining the United Nations Secretariat, Applicant had a
distinguished record of scholarship and government service. He was
a Fellow of the Social Science Research Council from 1938 to 1940 and
in the latter year he received a grant from the Carnegie Corporation of
New York for work on Nigerian ethnological material. From 1940 to
1942 he was a member of the Department of Sociology and Anthropology of Ohio State University, first as an instructor and later as
assistant professor. ·When the United States entered the war, Applicant offered his services to the Office of the Coordinator of Information, \
predecessor of the Office of Strategic Services. Subsequently, he was·
entrusted with various secret missions and was designated special
assistant to the U. S. Minister to the Union of South Africa, in charge
of American intelligence in that country.

* The circumstances of Mr. Wallach's dismissal are treated m detail
Point VIII of this brief.
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Applicant contracted various tropical diseases in the course of
his duties and was still hospitalized when his service was terminated
at the end of the war. He was repeatedly commended in writing by
his superiors for _the ex~cution of his delicate duties on behalf of the
United States.

I
r

~
I

It
I

,

In September 1946, Applicant was appointed Assistant Professor
of Social Science at the College of the University of Chicago. While
serving in that capacity he was invited by Mr. Ralph J. Bunche to
consider employment with the Department of Trusteeship of the United
Nations.
Effective 11 February 1947, Applicant was granted a fixed-term
appointment to the United Nations Secretariat as social affairs officer
in the Department of Trusteeship and Information for Non-SelfGoverning Territories, Division of Trusteeship, Questionnaires and
Territorial Reports Section. This was converted to an indeterminate
appointment effective 2 May 1947. On 19 July 1948 Applicant was
reassigned as political affairs officer of the Territorial Research and
Analysis Section of the Division of Trusteeship.
Applicant's record of high competence, integrity and devotion to
duty as an international civil servant has never been questioned by
Respondent. The 1947 periodic report on Applicant stated:
"Outstanding professional competence; has adjusted himself
exceedingly well to his present work and given it the widest scope.
Excellent performance."
Again the 1952 periodic report declared:
"Outstanding in devotion to his duties in the Organization.
Very tolerant and fair minded to national points of view."
On 14 October 1952 Applicant appeared under subpoena before
the Internal Security Subcommittee of the Senate Judiciary Committee
of the United States. The Subcommittee sought to examine Applicant
with respect to his duties at the United Nations and his work for the
Office of Strategic Services. Applicant reminded the Committee of
his obligation to the United Nations and answered questions only after,
in each case, soliciting the advice of the United Nations Assistant
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Counsel, who was present. Applicant also objected to the Committee"
inquiry into his work for the Office of Strategic Services on the groun
that he was obligated by his oath and contract with that agency, i
the. interest of the United States, not to reveal the precise nature 0
details of his work.
.In the course of a second hearing on 24 October 1952, the Com
mittee inquired as to whether Applicant had been loyal to the Unite
States in the course of his work for that government, whether he wa
a member of the Communist Party, whether he had taken advice fro
the Communist Party in connection with his work, and whether h
knew certain individuals and organizations.
Applicant asserted his loyalty to the United States and that h .
had taken no instructions from the Communist Party in connectio.
with it. With respect to the questions concerning his political affili
tions, Applicant asserted the privileges guaranteed to him by th
United States Constitution.
The Congressional Committee representatives offered no evidenc
whatsoever to show the existence or even ground for suspicion of mis~.
conduct by Applicant. Despite Applicant's long record of service to'
the United States and United Nations and the absence of any charge,
not to say evidence, against him he was advised by the SecretaryGeneral on 22 October 1952 that his declination to answer certain
questions of the Senate Committee "concerned" the Secretary-General"
that he intended to refer the matter for advice to a commission of
jurists and that "in the meantime, I have determined that it would be
in the interests of the service of the United Nations that you be placed
on special leave, without prejudice to your rights". On 31 October'
1952 the director of Personnel informed Applicant in writing that
the Secretary-General "believes it advisable for you not to enter thp
Headquarters District of the United Nations during the period of.
the special leave on which you have been placed".
On 29 November 1952 the three jurists rendered their opmlOn.
On 1 December 1952 the Secretary-General advised- Applicant that
he had accepted the Commission's recommendations and that he
"would be di.smissed if [he did] not notify Mr. Lie 'of your intention to',
withdraw the plea of privilege and answer the pertinent questions put
to you'."
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After Applicant on 3 December 1952 informed the SecretaryGeneral that he would be unable to abandon his stand, a letter on
5 December 1952 advised Applicant that his action "constitutes a fundamental breach of the obligations laid down in Staff Regulation 1.4 and
that you are unsuihtble for continued employment in the Secretariat".
12. Sidney Glassman

Prior to joining the United Nations Applicant served with the
Armed Forces of the United States in Europe where he was seriously
wounded in action in July 1944 and received a medical discharge in
December of that year. He did graduate work at Columbia University
from February 1945 to September 1946. Applicant received a temporary-indefinite appointment on 1 October 1946. This was converted
effective 9 July 1947 to an indeterminate appointment as economic
affairs officer in the Department of Economic Affairs, Division of
Economic Stability and Development. After promotion and salary
increases, Applicant reached grade P-3, step 5 on 1 October 1952.
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The periodic reports and inter-office memoranda concerning Applicant's work are uniformly excellent. He was referred to inter alia
as having a "high devotion to duty", as "above average in work performance and resourcefulness", as having "sound judgment" and "initiative and drive". His executive officer's recommendation that he be
given indeterminate contract described him as "one of the most valuable members of the staff." The recommendation of Mr. A. D. K.
Owen, Assistant Secretary-General in charge of Economic Affairs,
described both his conduct and performance of duties as "excellent".
On 31 October 1949 Applicant was appointed secretary to the expert group considering "National and International Measures Necessary for the Maintenance of Full Employment," and received the
written appreciation of that committee for his services.
On 23 October 1952 Applicant together with other employees of
the United Nations appeared under subpoena before the Internal Security Subcommittee of the United States Senate Judiciary Committee. Applicant asserted the privileges guaranteed to him under the
United States Constitution in response to certain questions of the Committee regarding his political affiliations. The Congressional Com-
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mittee acquiesced in the Applicant's position and did not require him
to answer.
On 31 Octoher 1952 Applicant was placed on special leave by the;
Secretary-General, who grounded this action on Applicant's testimony'
hefore the Senate Subcommittee. Subsequently the director of the
Bureau of Personnel informed Applicant in writing that the Secretary-,
General "believes it advisable for you not to enter the Headquarters
District of the United Nations during the period of the special leave on'
which you have been placed". On 1 December 1952 the Secretary-General informed Applicant that he was accepting the recommendations of
the Commission of Jurists and giving Applicant until 4 December 1952
to notify the Secretary~General that he had "notified the appropriate"
United States authorities of '!I' '!I' ,.. [your] "" "" "" intention to withdraw
the plea of privilege and answer the pertinent questions put to you."
On 3 December 1952, Applicant advised the Secretary-General in
writing that he respectfully declined this proposal, pointing out that \
the use of the privilege was a Constitutional right from the use of
which no inference may he drawn as to guilt or innocence, much less'
as to whether any crime has been committed. Applicant affirmed that
he is and always has been a loyal American citizen and that he has
solemnly observed his oath to the United Nations and has not engaged
in political activities during his six years of United Nations service.;
On 5 December 1952 the Secretary-General advised Applicant that he'
was discharged.
1

13. Hope Tisdale Eldridge

Prior to joining the United Nations, Applicant had a notable career'
in the academic field and in government service. A professor of physical education at the Women's College of the University of North,
Carolina from 1927 to 1938, she was subsequently appointed to the,
State staff of the North Carolina Works Progress Administration in
the field of recreation and was a research assistant at the University of .
North Carolina in the Department of Sociology. In 1942 Applicant re~ f
ceived an offer from the Bureau of the Census of the United States
Department of Commerce as a statistician in which post she
tinued until June 1947.
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On 6 June 1947 the Food and Agriculture Organization of the
United Nations requested the Bureau of the Census to release Applicant to .accept a position for six months as a statistician in the Economics and Statistics Division of the Food and Agriculture Organization. On 3 Fehruary 1948, Applicant was offered an appointment
for the period 1 February 1948 through 31 December 1948. Thereafter, she received a regular five-year appointment expiring 31 December 1952. This was the equivalent of a permanent appointment
under the regulations of the United Nations. On 4 June 1950 Applicant was transferred to the staff of the United Nations, becoming
editor of the Demographic Yearbook.
Applicant's record of oustanding performance, integrity and loyalty to the United Nations has never been questioned by Respondent.
Periodic reports described her work as "very satisfactory". The last
such periodic report in December 1952 referred to her devotion to
duty as "highly satisfactory" and gave her over-all rating as
"outstanding".
On 15 October 1952, Applicant appeared under subpoena before
the Internal Security Subcommittee of the United States Senate J udiciary Committee. In response to questions concerning her political
affiliations and her knowledge of various individuals and organizations, Applicant asserted the privileges guaranteed to her under the
United States Constitution. The Committee in no instance overruled
or contested her assertion of these privileges.
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Despite Applicant's long record of loyal service to the United
Nations and the absence of any charges, not to say evidence, against
her, she was advised by the Secretary-General on 20 October 1952 that
her declination to answer the questions of the Senate Subcommittee
"concerned" the Secretary-General, that he intended to refer the mat~
ter for advice by a commission of jurists and that "in the meantime,
I have determined that it would be in the interests of the service of
the United Nations that you be placed on special leave without prejudice to your rights." On 31 October 1952 the director of the Bureau
of Personnel advised Applicant that the Secretary-General "believes
it advisable for you not to enter the Headquarters District of the
United Nations during the period of the special leave on which you
have been placed."

/
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On 1 December 1952 the Secretary-General informed Applic
that he had accepted the recommendation of the Commission of Jur'
and that Applicant "would be dismissed if [she did] not notify Mr.
'of your intention to withdraw the plea of privilege and answer
pertinent questions put to you'." On 3 December 1952 Applicant
plied that she could not abandon her stand and affirmed her loyal
to the United States and her denial before the Senate Subcommit
that she had ever engaged in espionage or subversive activity. On.
December 1952, the Secretary-General informed Applicant that h
action "constitutes a fundamental breach of the obligations laid do .
in Staff Regulation 1.4, and that you are unsuitable for continued e
ployment in the Secretariat."
14. Frank C. Bancroft

Prior to joining the United Nations, Applicant had extensive e
perience in editorial, administrative and public relations work in th
general field of social welfare. A graduate of Princeton Universi
and the Virginia Episcopal Theological Seminary, he was ordained
Deacon of the Episcopal Church in 1930. Between 1931 and 1934 A
plicant served in India as international student representative of th
Young Men's Christian Association and as a teacher at Rabindranat
Tagore's International University (Santiniketan). From 1934 to 193
Applicant practiced social work in Cincinnati. ]~rom 1937 to 194
Applicant edited and administered the professional journal, SociaO
Work Today, and served briefly as assistant public relations director
of the Planned Parenthood Federation of America. From late in 1942
to 1946 Applicant was Gulf Coast regional director of the United Sea~
men's Service, an organization dedicated to serviclng the needs of
merchant seamen and their families. His last employment before coming to the United Nations was as editor and assi.stant administrator.
for the Southern Conference for Human Welfare.
On 7 August 1947 Applicant was granted a temporary-indefinite;
appointment in the United Nations Secretariat as an' editor in the~
Conference and General Services Department, Bureau of Technical;
Services, Editorial Division. Thereafter, he received all within-grade.
salary increases to which he was eligible. On 17 August 1948 Appli- .
cant was recommended for a permanent appointment. This change,

33
was effectuated 14 November 1948, and Applicant satisfactorily completed the required probationary period on 4 February 1949.
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During his entire period of employment in the Secretariat, Applicant was charged _with responsible duties, editing documents of considerable importan;ce and difficulty in the economic, political, social,
trusteeship and legal fields. His proficiency is attested to by his
assignment to edit records of the First (Political and Security) Committee of the seventh session of the General Assembly. In 1948 and
1949, during the General Assembly sessions, Applicant was highly
commended for his fulfillment of supervisory responsibilities. During
the third Assembly session Applicant remained at Lake Success in
charge of a large program of editing accumulated Security Council
and General Assembly records and documents. He was responsible
at that time for approximately 20 editors and translators. During
the fourth session, Applicant was senior English editor in charge of
coordinating all English editorial production.
Applicant's periodic reports were highly commendatory throughout his service at the United Nations. After three months of employment, his periodic report indicated that he was a person who showed
great promise, that the quality of his work was excellent, that his
judgment was sound, that he was an ardent champion of the United
Nations and very popular among his fellow employees. The judgment was expressed that "in time he should make a very good editorin-charge". Subsequent reports reveal that Applicant consistently
showed great keenness and enthusiasm for his work, successfully training completely inexperienced teams with good results and showed
"an exemplary broadness of outlook and freedom from prejudice".
Applicant had not only the approval of his supervisors for his
professional services rendered to the Secretariat, but likewise enjoyed
the highest esteem of his colleagues who elected him five times to
office variously on the Staff Committee, Staff Council, Joint Appeals
Board and Joint Disciplinary Committee. While Applicant carefully
observed the requirements imposed by these positions of trust, at all
times eschewing self-interest, he apparently invited the disapproval of
the administration officials because of his activity on behalf of the
Staff Association and on 20 October 1950, along with six other mem-
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bel's of the Staff Committee he was accused by Assistant Secretary-:
General Byron Price "of disloyalty and self-seeking" because the Staff
Committee insisted on the presentation to the General Assembly of'
the staff's view of a newly proposed salary scheme and permanent staff
reg~lations. It is not of minor significance that of these seven persons,.
only one remains in the employ of the Secretariat, all the others
having been terminated on one or another basis by the Secretary'
General.
On 13 and 14 October 1952 Applicant appeared in response to a
subpoena before the Internal Security Subcommittee of the United
States Senate Judiciary Committee. The Committee interrogated'
Applicant concerning his association with various persons and organizations, whether he had engaged in espionage or other subversive
activities, his responsibilities in connection with his membership on
the Appeals Board, and his comparative obligations to the United:.
Nations and the United States. 'With respect to questions involving·
his associations, Applicant asserted the privileges guaranteed to him
under the United States Constitution. He denied having ever engaged
in espionage. To the inquiries concerning Appeals Board functions and
his relationship to a pending appeal involving a terminated employee,
Applicant pleaded the immunity of the Secretariat under the United .
Nations Charter and written instructions from the Secretary-General.i
as authority for his declination to answer. Applicant further attempted to demonstrate to the Committee the compatibility of loyalty'
both to the United Nations and the United States.
'
In face of Applicant's record of loyal and unstinting service to
the United Nations and despite the absence of any charges or evidence,
against him, Applicant was advised by the Secretary-General on 22 .
October 1952 that his refusal to answer questions of the Senate Sub.
committee "concerned" Mr. Lie, that he intended to refer the matter.
for advice to a commission of jurists and that "in the meantime, I have
determined that it would be in the interests of the service of the
United Nations that you be placed on special leave without prejudice
to your rights". On 31 October 1952, the director of Personnel advised Applicant that the Secretary-General "believes it advisable for
vou not to enter the Headquarters District of the United Nations
~luring the period of special leave on which you have been placed".
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On 1 December 1952 the Secretary-General informed Applicant that
he had accepted the recommendations of the Commission of Jurists
and that Applicant would be dismissed if he did not notify Mr. Lie
that he had informed "the appropriate United States authority of your
intention to withd~w the plea of privilege and answer the pertinent
questions put to you". On 4 December 1952 Applicant wrote to the
Secretary-General declining his request and affirming loyalty to the
United States and the United Nations.
Notwithstanding Applicant's letter of 4 December 1952 and the
request contained therein to discuss the matter with the SecretaryGeneral prior to his making a decision with respect to Applicant's continued service with the United Nations, the Secretary-General terminated Applicant by a letter dated 5 December 1952.

It is interesting to note that Applicant, according to a memorandum
of 24 November 1952, was listed as redundant personnel. This occurred
one week after he had testified before the Senate Subcommittee. On
25 January 1953 there appeared in the help wanted section of the
New York Times a notice by the United Nations seeking applicants
for the position of editorial control officer on the documents control
staff at the New York City offices of the United Nations. The designation of the very personnel of these positions, including the Applicant,
as redundant, and this subsequent advertisement, are hardly compatible
and leave the strong inference that even before the jurists rendered
their report, the· Secretary-General may have arbitrarily declared
Applicant redundant with a view to his termination on a ground permissible under the staff regulations. This inference is warranted in
light of the fact that Applicant had invited the animus of the SecretaryGeneral long before the proceedings of the Senate Judiciary Committee. Applicant had written a minority opinion in the case of H. Lukin
Robinson, who had been terminated by the Secretary-General. This
opinion was written after the Secretary-General had made a statement
on 26 November 1951:
"If the staff in New York want to make trouble the issue will
be a simple one, it will be a question of either loyalty to Mr. Robinson or loyalty to me."
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The United Nations Administrative Tribunal subsequently
versed the Appeals Board which had found against Mr. Robinson;'
is of further interest to note that the Senate Subcommittee in ques'
'ing Applicant concerning the Appeals Board, attempted to elicit
formation as to his specific relationship to the case of Wallach (
No. 10, supra), then pending before the board. It should be noted
Helen Kagen, an Applicant herein, was likewise questioned by
Committee concerning Applicant's relationship to her case then pen
before the Board. It was these inquiries which prompted Appli
to withdraw from participation in the Appeals Board's review of t
cases in the interest of avoiding even a semblance of the existen
external pressure in the disposition of these cases. No explana,
appears for the original disclosure to the Senate Subcommittee of"
pendency of cases then a subject of internal inquiry before a confiden
organ of the Secretariat.

l

It is difficult to avoid the ultimate inference that Applicant was
object of attack both within and without the Secretariat because at,
loyalty and devotion to his trust as an Appeals Board member.
15. Jane Reed

Before joining the United Nations, Applicant had a long histo
library service in various public and specialized libraries. In Oct'
1943 she was appointed as an assistant in the library of the Uni
Nations Information Office. On 1 April 1946 Applicant was graD.'
a temporary appointment as a librarian in the United Nations '
retariat. On 15 October 1946, this appointment was extended for
indefinite period. Applicant was nominated for permanent cont"
on 4 April 1947 by Mr. Benjamin Cohen, Assistant Secretary-Gene
in charge of the Department of Public Information. In making "
recommendation Mr. Cohen stated:
"Mrs. Reed has 17 years of experience in reference w,
which has given her great familiarity with the processes of
reference center and enabled her to deal most competently
inquiries. Indeed, her manner with the public is exception'
good. She worked for three years in the library of the Uni
Nations Information Office which has now become the refere '
center and that has given her a very thorough knowledge of
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contents and the subject matter with which it deals. She is a
hard and conscientious worker whose presence is a valuable asset
and example to the section. In view of her exclusive knowledge
of the facts and reference material, it would be almost impossible
to find a candidate of .equal qualifications."
Effective 12 August 1.947 Applicant was granted a permament
appointment as information officer in the Publications Section of
the Reference and Publications Division. On 11 January 1951, Applicant was placed in the professional category, associate officer leveL
Applicant's periodic reports were uniformly highly commendatory.
For example the 1949 report stated:
"Most useful, active and dependable librarian. Skillful, orderly and systematic in the performance of her duties. Very
good in teamwork.
.
"Most loyal to her duties, mature judgment, great willingness
to accept duties and responsibilities."
The 1952 periodic report stated that there was "no question" concerning Applicant's devotion to duty.
On 15 October 1952, Applicant testified under subpoena before
the Internal Security Subcommittee of the United States Senate
Judiciary Committee and asserted the constitutional privilege of the
Fifth Amendment in declining to answer questions addressed to
political association. Applicant denied having engaged in espionage
and subversive activities against the United States and responded generally to all other questions of the Committee to the limits of her
Imowledge.
In the face of Applicant's record of loyal and unstinting service
as an employee with nine years' continuous employment with the
United Nations Information Office and the United Nations, and despite
the absence of any charges or evidence against her, Applicant was
advised by the Secretary-General on 22 October 1952 that her refusal
to answer questions of the Senate Subcommittee "concerned" Mr. Lie,
that he intended to refer the matter for advice to a commission of
jurists and that "in the meantime, I have determined that it would be
in the interests of the service of the United Nations that you be placed
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on special leave, without prejudice to your rights." On 31 Octo
1952 the director of the Bureau of Personnel advised Applicant t
the Secretary-General "believes it advisable for you not to enter
Headquarters District of the United Nations during the period of s
cialleave on which you have been placed".
On 1 December 1952 the Secretary-General advised Applic·
that he had accepted the recommendations of the Commission of Juri
and that Applicant would be dismissed if she did not notify Mr.
that she had advised "the appropriate United States authority of yo
intention to withdraw the plea of privilege and answer the pertine
questions put to you".
On 3 December 1952, Applicant wrote the Secretary-General t
she could not abandon her stand, at the same time reaffirming her loyal
to the United States and the United Nations.
Notwithstanding Applicant's letter, the Secretary-General t
minated her on 5 December 1952. This action, effective immediatel
abruptly deprived a woman of over 58 years of her livelihood.
the light of her devotion and service as an international civil serva
and in the face of her uniformly creditable record at the United N
tions, Applicant was justified in entertaining the expectation that h
rights to the pension benefits as an employee of the United Natio
would be unimpaired and that these benefits would be made availab
to her in the course of the next 18 months upon her arrival at the r
tirement age of sixty.
16. Leon Elveson

Applicant was granted an appointment as an office machine oper
tor in the United Nations Secretariat effective 2 April 1946. On
November 1950, Applicant received an indeterminate appointment su
ject to a probationary period to 25 February 1951. He satisfactoril
completed his probationary period on the latter date and continued'
the employ of the United Nations to the date of his termination on
December 1952, at which time he was a clerk in the library of t
Executive Office of the Secretary-General. During the period of .
employment he regularly received all within-grade increases to whic
he was entitled.
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Applicant's periodic reports reveal that he was a conscientious
and loyal employee. In 1947 his supervisors observe that "he is very
loyal. He gets on well with all the nationalities in the department".
On the 1949 periodic report, Applicant was characterized as a "hard
and reliable worker" who "performs his duties conscientiously and
satisfactorily". The last periodic report on Applicant states:
"Mr. Elveson is v€ry much liked by the department which he
is serving. He fis tactful, cooperative and eager to assist all readers. In the six years ·he has been with the library he has never
been late or asked for any special leave or shirked any of his responsibilities."
On 11 November 1952 Applicant appeared in response to a subpoena before the Internal Security Subcommittee of the United States
Senate Judiciary Committee. Inquiry was made of him as to his association with various organizations, including the Communist Party.
Applicant denied present membership in the Communist Party but
asserted the privilege under the Fifth Amendment of the Constitution
of the United States in declining to answer questions directed to past
association.
In the face of Applicant's unblemished record of loyal and unstinting service to the United Nations and despite the absence of any
eharges or evidence against him, Applicant was advised by the Secretary-General on 21 November 1952 that his refusal to answer questions
of the Senate Subcommittee "concerned" Mr. Lie, that he intended to
refer the matter for advice to a Commission of Jurists, and that "in
the meantime, I have determined that it would be in the interest of
the service of the United Nations that you be placed on special leave
without prejudice to your rights".
On 1 December 1952 the Secretary-General advised Applicant
that he had accepted the recommendations of the Commission of Jurists
and tbat Applicant would be dismissed if he did not notify Mr. Lie
that he "advised the appropriate United States authority of your intention to withdraw the plea of privilege and answer the pertinent
questions put to you". On 4 December 1952 Applicant respectfully rejected this demand of the Secretary-GeneraL By letter of 5 December
1952 Secretary-General terminated Applicant's employment effective
immediately.
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17. Julia Older

Before joining the United Nations, Applicant was long engag
in editorial work, reporting and writing and saw government servic
in the Farm S'ecurity Administration of the United States Depar,
ment of Agriculture from 1938 to 1941 and in the Office of War I
formation from 1941 to 1943. At the time she came to the Unite
Nations in 1946, Applicant had a background of wide travel and stud
throughout European countries, at least eight years of intensive edi;
torial experience with Russian literary, press and documentary mate
rials and broad general knowledge, based on three years' residence, 0
contemporary Russian developments.
On 17 September 1946 Applicant accepted a temporary-indefinit,
appointment as editor in the S'ecretariat of the United Nations. 0 v
20 November 1946 the Director of the Editorial Division, in requestin ,
a promotion for Applicant, stated that he "wishes to promote Mis
Older to editor-5. She is highly experienced in editorial work and·
has proved herself well capable of handling the most difficult work.'~
Applicant's appointment to editor-5 was approved 27 November 1946;
a matter of little more than two months after her initial employment.
On 23 December 1946, Mr. Adrian Pelt, Assistant Secretary-General
in charge of the Department of Conference and General Services, in
nominating the AppJicant for a permanent appointment in the United'
Nations, stated:
"I wish to recommend Miss Older for permanent contract. She
is a United States citizen who was educated in the United States,
and has a B.A. with honors in English composition. She has attended courses at the Geneva School of International Studies and
at Moscow University. She spent some years working on newspapers both in the United States and at Moscow; in the latter
post, she also acted as correspondent. For a period of four years, '.
she conducted her own news and publicity bureau. For 5 years
she was employed by the United States Government as information
specialist anq. script writer. She has also worked for a Russian
war relief organization and was the managing editor of 'American
Review on the Soviet Union'. In addition to English, she has a
good knowledge of Russian and French. She has traveled widely
over a period of years in USSR, and has also visited all the countries of Central Europe as well as France, England and Scandina- '
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via. She joined the staff of the United Nations as an editor in September 1946. She is currently being reconunended for a promotion to senior editor grade and has shown a consistently high
level of ability due to her experience in the editorial field. She
is hard-working, diligent and loyal.
r

"In my opinion, Miss Older compares very favorably with
other candidates who are available for this post."
Applicant was granted a permanent contract retroactively to the
date of her initial employment. During the entire period of her service
in the United Nations Secretariat, Applicant performed her various
assignments with complete devotion to the international Organization.
During the latter part of her employment she pre-edited simultaneously
the annual reports submitted to the General Assembly by the SecretaryGeneral and the Security Council. When assigned from the Documents
Control Division to the Official Records Division during the fourth
session of the General Assembly, Applicant received the highest commendation for the excellence of her work from the acting director of
that Division, Mr. John A. Keyser. She likewise received conunendation for service to the Department of Security Council Affairs, from
the chief of the Services to Committees Section of that Department.
In 1950 when Applicant suffered an overwhelming personal loss
through the death of a member of her family, the director of the
Documents Control Division, in expressing on behalf of all the supervisors, condolences and heartfelt sympathy in her loss, made this
statement in a letter of 9 October 1950:

"It would have seemed to all of them the obvious and natural
thing that they should put in whatever extra effort was needed
to carry through the work you were unable to do. It was, therefore,
with the feeling of surprise, not unmixed with alarm, that they
heard this morning that on top of all your other dire burdens
you had loaded yourself with that of completing during the night
the editing work you had at hand.
.
"This act will stand as a shining example to all your colleagues and they salute your high courage."
All of Applicant's periodic reports reflect recognition of this outstanding standard of performance, integrity and devotion to duty.
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On 14 October 1952 Applicant appeared under subpoena befor
the Internal Security Subcommittee of the United States Senate Judi
ciary· Committee. She was questioned with respect to her employ
fment with the United Nations, and with the United States Government:
and as to political associations. With respect to the latter, Applicant'
asserted the privileges guaranteed to her under the United States Con-i
stitution. She answered fully all questions concerning her employment
with the United Nations as well as for the United States Government.
In the face of Applicant's record of loyal and unstinting service
in the United Nations and despite the absence of any charges or evil
dence against her, Applicant was advised by the Secretary-General;
on 22 October 1952 that her refusal to answer questions of the Senate
Subcommittee "concerned" Mr. Lie and that he intended to refer the
matter to a Commission of Jurists and that "in the meantime I have
determined that it would be in the interests of the service of the United·
Nations that you be placed on special leave without prejudice to your
rights". On 31 October 1952, the director of the Bureau of Personnel
advised Applicant that the Secretary-General "believes it advisable for
you not to enter the Headquarters District of the United Nations dur-.
ing the period of special leave on which you have been placed."
On 1 December 1952, the Secretary-General advised Applicant that
he had accepted the recommendations of the Commission of Jurists'
and that Applicant would be dismissed if she did not notify Mr. Lie
that she had advised "the appropriate United States authorities of your
intention to withdraw the plea of privilege and answer the pertinent
questions put to you". On 4 December 1952 Applicant wrote the Secretary-General that she could not forsake her position and affirmed
that she was not and never had been a member of the Communist·
Party.
On 5 December 1952 the Secretary-General terminated Applicant
effective immediately.

It is interesting to note that Applicant according to a memorandum
of 24 November 1952 was listed as redundant personnel. This occurred
one week after she had testified before the Senate Subcommittee. On
25 January 1953 an advertisement appeared in the New York Times
seeking applicants for the position of editorial control officer on the
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documents control staff at the New York City offices of the United
Nations. The designation of the very personnel in these positions,
including Applicant, as redundant, and this advertisement are hardly
compatible and leave the strong inference that even before the jurists
rendered their repprt, the Secretary-General may have arbitrarily dedared Applicant redunda:r;tt with a view to her termination on a ground
permissible under the staff regulations.
18. Alexander Svenchansky

Applicant was granted an appointment to the United Nations
Secretariat as an information officer in the Department of Public
Information, Radio Division, effective 7 October 1946. Effective 1
January 1947 this appointment was renewed and as of 21 April 1947
it was converted into an indeterminate contract.
In over six years of Secretariat employment Applicant has established an outstanding record of competence, integrity and devotion to
duty as an international civil servant. His periodic reports are uniformly laudatory. For example, the 1948 periodic report gave Applicant a "high rating" for resourcefulness, judgment and willingness to
accept responsibility and declared that Applicant is a "good international civil servant". The 1949 periodic report rated Applicant as
above-average in comparison with other staff members. doing similar
work. The 1951 periodic report declared that Applicant's "attitude
to his work and to his colleagues clearly reflects support for the objectives of the Charter. He is impartial between all nationalities and their
interests". And the last periodic report on Applicant in 1952 contains
the notation by Mr. Benjamin Cohen, Assistant Secretary-General
Department of Public Information:
"A serious and hard working officer. Responsible, competent
and reliable."
On 14 October 1952 Applicant appeared before the Internal
Security Subcommittee of the United States Senate Judiciary Committee. He was questioned with respect to his employment in the
United Nations and as to political associations. With respect to the
latter, Applicant asserted the privileges guaranteed to him under the
United States Constitution.
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In the faee of Applicant's record of over six years of loyal an
unstinting service in the United Nations and despite the absence 0
any charges or evidence against him, Applicant was advised by th
Secretary-General on 22 October 1952 that his refusal to answe
questions of the Senate Subcommittee "concerned" Mr. Lie and that he'
intended to refer the matter to a Commission of Jurists and that "in the,
meantime I have determined that it would be in the interest of the
service of the United Nations that you be placed on special leave,!
without prejudice to your rights". On 31 October 1952, the director
of the Bureau of Personnel advised Applicant that the SecretaryGeneral "believes it advisable for you not to enter the Headquarters
District of the United Nations during- the reriod on special leave on
which you have been placed".
'
On 1 December 1952 the Secretary-General advised Applicant that
he had accepted the recommendations of the Commission of Jurists and
that Applicant would be dismissed if he did not notify Mr. Lie that he
had advised "the appropdate United States authorities of your inten~
tion to withdraw the plea of privilege and answer the pertinent questions
put to you". On 3 DecembeT 1952 Applicant wrote the SecretaryGeneral that he could not forsake his position and reaffirmed his loyalty )
to the United Nations and to the United States. On 5 December 1952
the Secretary-General terminate<l Applicant effective immediately.
19.

Joel Gordon

Prior to joining the United Nations Applicant had a long and
distinguished career of public service. He served successively with
the National Recovery Administration, the Coordinating Committee
of the Central Statistical Board, The \Vorks Progress Administration,
the Social Security Board and the Federal Public HOUSiJlg Authority.
Immediately prior to joining the United Nations Applicant was chief
of the Yugoslav Branch in the Balkan Division of the United Nations
Relief and Rehabilitation Administration. followed by service in the
regional office of that agency in London, during part of which he was
also engaged in supervising UNRRA's operations in Denmark.
Effective 7 October 1946 Applicant was granted an appointment to
the United Nations Secretariat as an economic affairs officer in the

45
Department of Economic Affairs, Reconstruction and Special Studies
Division. As of 12 August 1947 this was converted to an indeterminate
contract. Throughout the over six years of Applicant's Secretariat
service he was commended highly by his superiors. At the close of the
probationary peripd prior to confirmation of Applicant's indeterminate
contract Mr. A. n. K. Owen, Assistant Secretary-General, Department
of Economic Affairs, stated:
"During the probationary period, Mr. Joel Gordon's attendance
and conduct have been entirely satisfactory and the performance
of his duties has been excellent, showing a high standard of ability."
In Applicant's last periodic report in 1952 his supervisor stated:
"Under Gordon's guidance and supervision the Current Trade
Analysis Section has during the last two years developed into a
very competent research body able to produce work of a very
highly technical and professional order. His section now produces
a major part of the annual world economic report and its production is based on his own plan of work and is carried under only
general supervision from me."
On 13 October 1952 Applicant appeared before the Internal Security Subcommittee of the United States Senate Judioiary Committee.
He was questioned with respect to his employment with the United
States Government and in the United Nations and as to political affiliations. With respect to the latter Applicant asserted the privileges guaranteed to him under the United States Constitution.
Despite Applicant's loyal and unstinting service in the United
Nations and the absence of any charges or evidence against him, Applicant was advised by the Secretary-General on 22 October 1952 that his
refusal to answer questions of the Senate Subcommittee "concerned"
Mr. Lie, that he intended to refer the matter to a Commission of Jurists
and that he had determined that "you should be suspended immediately
with pay, pending my investigation of this entire matter." On 31 October
1952, the director of the Bureau of Personnel advised Applicant that
the Secretary-General "believes it advisable for you not to enter the
Headquarters District of the United Nations during the period of your
suspension."
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On 1 December 1952, the Secretary-General advised Applicant that
he had accepted the recommendations of the Commission of Jurists
and_ that Applicant would be dismissed, if he did not notify Mr. Lie
thaFhe had advised "the appropriate United States authorities of your
intention to withdraw the plea of privilege and answer the pertinent
questions put to you". On 4 December 1952 Applicant wrote the Secretary-General that he could not forsake his position and reaffirmed his
loyalty to the United Nations and to the United States.
On 5 December 1952 the Secretary-General terminated Applicant
effective immediately.
B. The Applicants' Contentions

There are presented by these applications a number of important
issues involving the meaning and interpretation of the Charter of the
United Nations, the Universal Declaration of Human Rights and the
United Nations staff regulations and staff rules. The Tribunal must
decide whether or not this entire body of public administrative law
of the United Nations has been adhered to by the Respondent in its
termination actions against the Applicants.
The terminations raise certain questions which are common to all
applications and certain questions which apply to particular Applicants
or groups of Applicants.
The questions which are common to all of the Applicants are those
arising out of Chapter XV, Article 100 of the Charter. All of the
terminations are in violation of Article 100.1 of the Charter inasmuch
as they have resulted from an illegal agreement between the SecretaryGeneral and the State Department, to terminate "political undesirables".
All of the terminations were the product of active intervention
in the affairs of the United Nations by various U. S. governmental
agencies which influenced the Secretary-General in the discharge of
his responsibilities. The terminations were thus the result of improper
pressures of agencies of the United States upon the United Nations
in violation of Article 100.2 of the Charter.
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The basic Charter prOVISIons are implemented by regulations
contained in Chapter I of the permanent staff regulations of the
United Nations and by the following provisional regulations: Regulations 1, 2, 5 and 7. In addition these Charter provisions are implemented by the follo"\\jng rules which were adopted pursuant to the
provisional staff regulation~ involved: Rule 2, Rule 3(a) and '(b),
Rule 4(a) and (b), and Rule 6.
All of the cases now before the Tribunal result from a violation
of staff members' rights to independent political convictions. These
basic rights are protected by Regulation 1.4 of the permanent staff
regulations, Regulation 6 of the provisional staff regulations and
Rule 6 of the staff rules promulgated pursuant to the provisional
staff regulations.
Intimately related to the guarantees described in the preceding
paragraph which are applicable to all of the cases are the rights set
forth in the Universal Declaration of Human Rights which likewise
have a common application. Those specifically applicable here are:
Article 3 ("the right to life, liberty and security of person") ; Article
7 ("all are equal before the law and are entitled without any discrimination to equal protection of the law. All are entitled to equal protection against any discrimination" in violation of the Declaration of
Human Rights) ; Article 10 (the right to "full equality to a fair and
public hearing by an independent and impartial tribunal, in the determination of his rights and obligations") ; Article 11 ("the presumption
of innocence and the protection against ex post facto punishment for
offenses not deemed penal when committed") ; Article 18 ("the right
to freedom of thought, conscience and religion") ; Article 19 ("the right
to freedom of opinion and expression", including the "freedom to hold
opinions without interference") ; and Article 21 ("the right to freedom
of peaceful assembly and association"). Finally, common to all the
cases, is a denial of the fundamental principles of due process of law.
'Ve turn now to an enumeration of the basic administrative law
provisions of the United Nations which are not common to all of the
cases but only to some of them. The Applicants who hold permanent
contracts complain not only tbat the above-described protections have
heen denied them but that in addition they have suffered invasion of
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certain rights which are peculiar to their cases. These include the
following provisions of the permanent staff regulations: 4.2 and 9.1a.
The relevant provisional staff regulations are Regulation 21 and
Regulation 22. The relevant rules adopted pursuant to the provisional
staff regulations are Rules 51, 102, 103 and 149.
The case of one permanent contract holder, Case No. 10, raises
certain questions concerning the substantive and procedural rights of
the Secretariat member against abuse of the provisions and rules relating to discipline. These include Permanent Staff Regulations 10.1
and 10.2 and Provisional Staff Regulations 19 and 23(a) as well as
the following rilles derived from the latter regulations: Rules 140, 141
and 142.
Involved in many of the cases and in particular Cases Nos. 1-10,
are the regulations and rules dealing with acquired rights. These
jnclude Permanent Staff Regulation 12.1, Provisional Staff Regulation
28 and Staff Rule 223.
The circmnstances under which they were terminated and the
background of their terminations brings into play the appropriate
United Nations administrative law provisions relating to the protection of staff activity (Regulation 8.1) and the regulations with respect to the establishment of a Joint Appeals Board with staff participation (Regulation 11.1). The corresponding sections of the provisional staff regulations are Regulation 15 and Regulation 23(a)
and the implementing rules under the latter regulations, Rules 135-139,
145 and 146. Common to all of the cases involving the temporaryindefinite contracts, in addition to those provisions discussed above
which are common to all of the cases, are: Permanent Staff Regulations 9.1 (c), 11.1 and 11.2. These latter regulations have been thus
far implemented by Rules 111.1, 111.2 and 111.3. The applicable portions of the Provisional Staff Regulations are Regulations 12A, 21,
23 (b) and (c). These latter provisions were implemented by the
Secretary-General's Staff Rules 61, 102, 145 (a.) and 149.
Finally, certain subsidiary regulations and rules are involved,
including the provisions establishing the contractual status of the
Applicants' tenure and their right to appeal to this Tribunal.
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POINT II
CONTEXT OF EVENTS IN WHICH THE TERMINATIONS
OCCURRED.
As is apparent from Annex I, Chronology of Significant Events
in the Attack upon the United Nations Secretariat,· the current attack
upon the Organization" originated in United States Congressional
committees almost five years ago. The first attacks were levelled at
staff members who were not U. S. nationals (see Annex I, pars. 1 and
2) but very quickly U. S. citizens became targets (Annex I, pars. 3, 5
and 6).
Initially, the attacks met with vigorous opposition from high administrative officers of both the United Nations and the United States
Government '(Annex I, par. 1, 21 July 1948 et seq; par. 2, 23 July et
seq.). The responsible American press also tended to discount the
charges as unfounded and irresponsible. But, as the tempo of the
political persecutions mounted in the United States after 1948 and
as the State Department itself came under violent attack, the protests
were silenced. Aside from the sober voices which have spoken widely
in the European press and to a lesser extent in the press of the host
country (see Annex III"·), the actual facts of emplQyment in the
Secretariat and the nature of staff members' duties have been suppressed. This brief presents the side of the Secretariat for the first
time.

* Annex I either reproduces in whole or 'in part, or summarizes, clippings
from newspapers for the period 1948-Jan. 1953. The clippings are arranged under
various headings in paragraphs, and will be referred to as Annex I, par
, and
in some cases by date, in addition.
** This war has many fronts: the attack upon Secretariat members as subversive; the suppression of teaching about the United Nations and its specialized
agencies in an increasing number of city school systems; the concerted drive in
Congress to amend the treaty-making power under the Constitution in order to
hinder adherence to UN conventions in the field of human rights, as well as the
general effort of a large part of the press to discourage belief in the Organization
as a functioning instrumentality to preserve peace.
*** Annex

III is a compilation of world opinion on UN personnel practices.
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By the fall of 1952, the issue of whether or not "Communists" were
employed in the United Nations had been made a major political
question. On the domestic scene, this kind of issue is employed with
dexterity by politicians to create fear and to give the impression that
the Administration in power has been lax in protecting the vital interests of the United States. The United Nations provided the perfect
theatre for such an exhibition. Was it not really an alien sovereignty
challenging the power and authority of the United States Government ,
on its own shores ~ Did not its organs such as UNESCO publish
sinister propaganda on world problems~ Was it not a fact that large
numbers of "foreigners" were using the shield of the United Nations
to engage in subversion ~
A "red scare" is a periodic and recurrent phenomenon in American
life. Today every major phase of activity has at one time or another
become the scene of these "investigations"-the entertainment field,
the teaching field, labor unions, publishers. The most fertile field for
demagogic activity with respect to the issue of "reds" has been
government employment, chiefly because Congress makes appropriations for all government departments and thus feels it has jurisdiction
over employment. Senator McCarthy, who has become a symbol of
the use of red charges as a means of political advancement, achieved
his first notoriety by his sweeping charges that the State Department
was infested with large numbers of reds, spies and subversives (Annex
I, par. 5).
This technique has created victims in all walks of life-actors,
writers, lawyers, publicists, doctors have all been smeared at one
time or another with the red brush. The wide-ranging character of
these political attacks and their irresponsibility have not only been
domestically disturbing to Americans concerned with the survival of
democratic liberties in the United States, but have shamed this country
in the eyes of the world. When diplomats such as Philip Jessup
and John Carter Vincent are attacked and the latter suspended on
the ground that they are "poor security risks", when scholars like
Owen Lattimore are denounced as spies and Soviet agents by Senators
McCarran and McCarthy, when perjury prosecutions are brought as
an act of political reprisal rather than to vindicate some legitimate
interest of the law, then it becomes clear that the whole issue of se-

\
~'/
/-

51
curity has reached pathological depths. It was only to be expected
that the United Nations and its Secretariat would eventually attract
the attention of those seeking to improvise new sensations with which
to chill the blood of ~ewspaper readers (Annex I, par. 8). In addition
to the general climate-which made these attacks so propitious is the further fact that they came at. a time of a highly controversial political
election for the Presidency. It scarcely injured those forces seeking to
unseat the party in power to anribute to the latter a laxness amounting
almost to complicity in permitting the United Nations to be overrun
by "Communists", "spies", "poor security risks", etc., etc.
The highly charged emotional atmosphere which crystallizes
around the "red" issue in the United States, the political pressures
which it inevitably generates, the disregard for basic human rights
which is its invariable concomitant, all mark the cases here undel'
review. They explain why the United Nations was singled out for
attack. They explain the irresponsible and wholly false use of the
espionage and subversion charges. They illuminate and justify completely the fear of witnesses before the Grand Jury and the Subcommittee that their answers to questions with respect to their political
views could give rise to the most vindictive political persecutions based
upon fabricated evidence adduced from paid informers.
They explain too the conduct of the institutional actors in this
melodrama. They explain the capitulation of the Secretary-General
to the most profound reactionary pressures in the United States and
his abdication of his exclusively international responsibilities~ They
explain the otherwise unbelievable willingness of the State Departlllent to reveal the existence in its files of a secret agreement with the
8ecretary-General to rid the United Nations of "political undesirables"
(Annex I, par. 10, Oct.-Dec. 1952), despite the reflections which this
agreement manifestly casts upon the integrity of the United Nations.
They explain the curious zeal with which the Assistant SecretaryGeneral (Mr. Price) hastened to proclaim that whatever laxity had
characterized the terminations of United Nations personnel was the
fault not of the United Nations but rather of the State Department
(Annex I, par. 10, 2 Jan. 1953).
We will have occasion to refer to this strategy of the red charge
insofar as it relates to the claim of the privilege against self-incrimina~
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tion. ',Tve shall also have occasion to deal with this strategy in pointing
out that the most fear-engendering claims of espionage, spy rings and
sabotage are the invariable means of ensuring the political destruction of individuals whose sole offense is their political non-conformity.
.",Ve stress here another separate aspect of this strategy. In this
case the very political pressures which brought the issue of "reds in
the UN" to national prominence also brought about certain disclosures
which conclusively establish the illegality of the terminations under
the public administrative law of the United Nations. When political
responsibility for this "state of affairs" was sought to be fastened upon
the State Department-the favorite target of the red hunters-that
Department brought to light a secret agreement entered into in 1949
between the United Nations and the State Department under which
the United Nations turned over to external authorities responsibility
for the political acceptability of UN personnel both in the appointment
stage and as a condition of continuing tenure. The necessity of appeasing the ferocious demands of the political prosecutors forced the
State Department to bring to light an arrangement which patently is
improper.
Not to be outdone the Secretary-General likewise recognized which
way the political wind was blowing. Whatever doubts he may have
had originally about formally preserving the appearance of independence were rapidly destroyed when the results of the political
election were announced. Throwing all caution to the wind, he identified himself with the McCarthy-McCarran-Wiley forces which were
seeking to "purify" the United Nations. When his General Counsel,
Mr. Feller, took his life, the Secretary-General did make token resistance to the forces that were pressing him and seeking to engulf the
Secretariat by attributing his death to his efforts in resisting indiscriminate smears and witch hunts (Annex I, par. 8, 13 Nov. 1952 et
seq.). But the Secretary-General rapidly demonstrated that he was
more prepared to serve the practical needs of the living than to ally
himself with the ideals of the dead. He quickly explained to a Federal
Grand Jury that he had not intended by this phrase to describe their
conduct (ibid., 21 Nov. 1952). He entered into a series of conferences
with Senator Wiley, who was then extremely prominent in pressin~
the issue of the "reds Y' in the United Nations (ibid., 22 Nov. 1952). He
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consulted with the U. S. Attorney General and with the counsel for
the McCarran Subcommittee and the Assistant U. S. Attorney who
had demonstrated the most extraordinary zeal in attacking the UN
Secretariat.
-

.

But his demonstrations of devotion were not merely formal. Just
as he had previously terminated with reasonable dispatch all of the
holders of temporary-indefinite contracts who were unacceptable to
the State Department for political reasons (Annex I, pars. 6 and 7),
so with the same zeal he promptly terminated all of those Secretariat
permanent contract holders who had refused to submit to the McCarran Subcommittee and had exercised their constitutional rights in
response to political questions (Annex I, par. 8, 5 Dec. 1952). It is
difficult to see how the Secretary-General could have done more to
put his house in order for the new political regime which was moving
into Washington in January 1953.

POINT III
THE PERSONNEL ACTIONS ATrACKED BY THE APPU·
CATIONS ARE ILLEGAL AND VOID BECAUSE THEY ARE IN
VIOLATION OF ARTICLE 100 OF THE C{lARTER.
A.

The secret agreement of 1949.

On 28 October 1952, the United States State Department issued a
press release disclosing the existence of a secret agreement with the
Secretary-General imposing standards of political acceptability upon
American nationals on the UN staff. The release stated that the State
Department had made known its views that the employment of United
States citizens who are Communists is not in the best interests of the
Fnited Nations, "and the Department had had lo~g assurance of the
Secretary-General's agreement to this principle". The release continues:
"Under a confidential arrangement with the Secretary-General
the Department of State, drawing upon its access to information
held by the security agencies of the United States Government,
has for some time been of assistance to the Secretary-General in
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identifying United States citizens, employed or contemplated for
employment, who would appear to be Communists" (McCarran
Hearings, p. 269 *").
On 10 and 17 December 1952, State Department officials testified
before the McCarran Subcommittee. These included John D. Hickerson, Assistant Secretary of State for United Nations Affairs; Adrian
Fisher, Legal Adviser for the Department of State; Carlisle H.
Humelsine, Deputy Under Secretary of State in Charge of Security.
The testimony of these individuals together with certain documents
establish the following facts:
In 1946 the then Secretary of State Byrnes announced that it
would be the policy of the State Department not to intervene in UN
appointment matters on the ground that "This is the responsibility of
the Secretary-General, Mr. Trygve Lie. Neither the United States
nor any other member of the United Nations is entitled, as a matter
of right, to any particular position or number of positions on the
United Nations Secretariat." It was the view of Mr. Byrnes that
Article 101 of the Charter g-ave exclusive responsibility in these matters
to the Secretary-General (McCarran Hearings, pp. 414-418).
In August 1949, when Mr. John D. Hickerson became Assistant
Secretary of State, he discussed the problem of American Communists
in the United Nations with one of the four principal assistants of the
United Nations Secretary-General, Mr. Byron Price (McCarran Hearings, pp. 335-7, 373-4).
In consequence of their mutual concern with the problem there
was worked out a highly confidential agreement under which the
United States Government was to identify for the Secretary-General
United States nationals already employed or applicants for employment, who were regarded as "Communists" or "communistically inclined" '(McCarran Hearings, pp. 271-3). So secret was the agreement
that Mr. Humelsine doubted that the FBI knew of it (ibid., p. 368).

* We refer in this way to the Hearings before the Senate Judiciary Subcommittee on Internal Security concerning activities of United States citizens employed by the United Nations.
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The arrangement operated in this way:· The United Nations
submitted to the United States lists of individuals either being considered for employment or already employed (initially the arrangement contemplated only the political clearance of all new Secretariat
members, but wa~ later 'extended to include those already employed).
These lists were accompanied by the request that the State Department inform the United Nations whether the individuals involved had
a police or criminal record. Such an inquiry accompanied by a list
of names, it was agreed, would serve as a cover for a check as to their
political sentiments and affiliations. U
The State Department, when it received this request, returned
directly or through the United States mission all available information dealing with the criminal or police records of the particular individual. This was done in writing and without any attempt at concealment (McCarran Hearings, p. 376).
The Department also secretly initiated an investigative check of
the individuals on the lists. The names of these individuals were
checked for political information in the files of the Security Bureau
of the State Department, the Federal Bureau of Investigation, the
Central Intelligence Agency and other investigative agencies.
After reviewing this information, the State Department office for
United Nations Affairs in collaboration with the Security Division made
an "evaluation." If it was determined that the individual was a "Communist" or "subject to communist discipline" (we will deal presently
in more detail with the standards of political acceptability which governed the entire procedure), a negative or "adverse" comment was
transmitted to the United Nations. Only derogatory reports were
transmitted, it having been agreed that the failure to submit a report
would indicate that no data were available or that' the data were

* The written memorandum describing the collaboration appears in the McCarran Hearings at pp. 415-6.
** As Mr. Hickerson testified, "* * * we made this cover arrangement so
that if this practice became public we could say it was just a police record"
(McCarran Hearings, p. 376).

56

insufficient to form a conclusion (McCarran Hearings, pp. 272, 287,
340-3).
1'he reports or comments, it was agreed, would consist not of
factual information but rather the State Department's opinion or con, elusions from the information available to it. Those comments were
value-judgments on the subject of political suitability and constituted
an expression of opposition by the State Department to the individual's
employment by the United Nations (McCarran Hearings, pp. 340, 34952, 415).
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adverse conclusions or determinations were not committed
but were orally transmitted. They were communicated by
officials of the State Department to equally important perthe United Nations (McCarran Hearings, pp. 375-6, 416).

According to the State Department, 38 such adverse comments
were transmitted between 1949 and the close of 1952 (McCarran Hearings, pp. 386-390). All but a few of those subject to "adverse" comments by the State Department were terminated or "resigned."" Of the
19 Applicants whose cases are now before the Tribunal, some 12 were
the subject of "adverse" reports from the State Department.....
If this agreement is invalid, then the terminations or dismissals
which it inspired are likewise invalid.
B.

The political standards covering the agreement.

It is relevant to inquire concerning the standards of political acceptability or unacceptability which governed the secret agreement between
the State Department and the United Nations.
We begin with the press release of 28 October, supra, which defines
the standard of political unacceptability as "United States citizens who

* We place this word in quotation marks because individuals who are the
victims of an "adverse" report are frequently permitted to resign with termination
pay in exchange for their silence.
** In considering this discrepancy, the Tribunal should bear in mind that
Mr. Price proceeded not only upon the basis of these "reports" but also made his
own investigations (McCarran Hearings, p. 421 and Annex I, par. 10).

57
are Communists" and which states that the Department "long had
assurance of the Secretary-General's agreement to this principle."
Whom did the State Department and the Secretary-General jointly include within this classification of "American Communists"1 In the
course of Mr. HIckerson's testimony before the McCarran Subcommittee he was asked by Senator Ferguson (McCarran Hearings, pp.
272-3) :

"Does the word 'adverse' mean that the person was a member
of the Communist Party, or was subject to the discipline of the
Communists ~
"Mr. Hickerson: Senator, it doesn't go quite that far. In some
cases it indicated that there was a strong suspicion, or a likelihood.
"Senator Ferguson: In other words, the test of what you were
trying to convey, whether it was a.bsolute or doubtful, was that the
person that you were giving adverse information on was either a
Communist or was subject to the discipline of communism ~
"Mr. Hickerson: Or likely to become so.
"Senator Ferguson: Or likely to become so.
"Mr. Hickerson: Or that we suspected. Of course, we did not
have the facilities for making a full investigation under the secretive practices, and we had certain cases that we suspected.
"Senator O'Conor: But in all cases, the Department did consider them to be bad security risks ~
"Mr. Hickerson: That is correct.
"Senator Ferguson: And sufficiently bad to notify the Secretariat of the United Nations of this bad security riskY
"Mr. Hickerson: That is correct, sir." (Emphasis supplied.)
Thus the "Communists" who were sought 'to be purged by this
secret joint agreement included those "subject to the discipline of the
Communists," those "likely to become" subject to the dis'cipline of the
Communists, or those "suspected" of being a Communist or subject to

•
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the discipline of Communists, or anyone deemed to be a "bad security
risk." ,.
The standards governing the arrangement were thus merely standards- of political non-conformity. And the procedures for determining
whether these standards were met were shockingly defective. In its
letter to the McCarran Committee enclosing the list of names subject to
adverse comment, the State Department thus acknowledged (McCarran
Hearings, p. 385) this fact:
"The Depa.rtment of State has a.lways considered that these
names should be kept in highest confidence. The information upon
which the Depa.rtment has had to proceed has not been as complete

* The McCarran Hearings fully corrohorate the fact that the standard was
merely political non-conformity. Thus, Deputy Under Secretary Humelsine conceded (McCarran Hearings, p. 296) that the phrase "known to be subversive"
is too broad to characterize those subject to adverse reports.
At p. 356 of the record appears the following colloquy:
"Mr. Sourwine: Now did you ever register this adverse opinion so far
as you know, and by 'you' I mean the Department, in a case where there
was only a suspicion or only a strong suspicion?
"Mr. Humelsine: I believe so. I believe that was true in the Weintraub case.
"Mr. Sourwine: Did you make that a standard? Can you say there
was an adverse report in every case where there was a strong suspicion?
"Mr. Hume1sine: I think that would be true."
At another point in the record (p. 341), Mr. Humelsine answered in response to the question as to what was meant by an adverse report:
"Well, an adverse report to the effect that this was a person that was
a Communist or suspected of Communist leanings or Communist affiliations,
to the extent that he would have to assume that these individuals were guilty."
Again, in the Hearings (at p. 342), Mr. Humelsine indicated that there were
three classes of individuals subject to adverse reports, those "who were deemed
to be Communists", those "under Communist discipline" and those where it was
impossible to make an adverse report on either of the two foregoing issues, "but
yet the person was of such a questionable character that the recommendation was
they should not be a United States employee of an international organization."
The confidential memorandum itself recording the secret agreement (McCarran Hearings, p. 416) states that it was intended to apply to those individuals who "would appear to be so predisposed, through political affiliation or
sentiment, as to be a poor risk in terms of his adherence to his oath as an international civil servant."
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as the information available when the Department undertakes to
pass upon the loyalty and security of one of its own employees.
The conclusions of the Department have not been subject to appeal by the persons in question or to any hearing in their behalf
nor hasthe Department been in a position to take sworn testimony.
Therefore, the possibility exists that the Department, in drawing
inferences and resolving doubts, may not only have erred in favor
of the individuals in some cases, but in others may have arrived
at adverse decisions which would have proved faulty in (sic) full
information had been available."
It seems appropriate to bring to the attention of the Tribunal not
only the fact that the individuals who were subject to the agreement
here under discussion were terminated solely because of their beliefs
and attitudes rather than their conduct, but the further fact that the
record affirmatively shows that the Applicants engaged in no disloyal
conduct of any kind (McCarran Hearings, p. 278). The history of
this case is fertile with prejudicial characterizations of the Applicants as "disloyal," "subversive," "given to espionage" or "acting a.s
foreign agents." The McCarran Subcommittee, the Grand Jury and
the Commission of Jurists all employed this terminology to cloak the
fact that what is involved here is solely an attack upon suspected
political opinion and affiliation. The Secretary-General has likewise
sought to obscure the motivations of his personnel practices by the
loose use of the term "disloyal." *

The use of inflammatory terminology and prejudicial comments
must be characterized as a calculated device for prejudicing Applicants
and eliminating resistance to their terminations. The record of the
McCarran Hearings, itself, demonstrates that the issue of espionage
and subversive activities is wholly false.
Thus, Assistant Secretary Hickerson for United Nations Affairs
flatly stated to the McCarran Committee that the Department of State
"has not had evidence as to any spying or espionage on the part of
American citizens employed by the United Nations" (McCarran Hearings, p. 278). He went on to say that had such evidence existed, the

* Throughout their controversies with the staff, the Secretary-General and
the Assistant Secretary-General for Administrative and Financial Services have
consistently used this term to characterize any form of disagreement by the staff
with-their views or any form of independence on the part-of the staiL -- - ' - -

60
Federal Bureau of Investigation would have been authorized to investigate and take action. Of course, this answer disappointed the
members of the McCarran Committee for whom the espionage charge
was part of a basic strategy. Thus, Senator Ferguson pressed the
witp.ess and he again insisted:
"I think a position on the United States Secretariat [sic]
would probably be one of the last places that he [i.e. an espionage
agent] would be put for collecting information. As you know, I
think, Sir, we transmit no classified information to the Secretariat.
We go on the assumption that every bit of information that reaches
the United Nations is public property, and that would instantaneously be made available, so there is no security involved" (McCarran Hearings, p. 279).
Similarly, in a letter to Senator ·Wiley dated 12 October 1952
(McCarran Hearings, pp. 304-305), Secretary of State Dean Acheson
said:
"We do not send to the United Nations any classified information. Accordingly, the Communist employees of the Secretariat
do not have access to secret United States information."
Mr. Humelsine, who is in charge of security for the State Department, likewise insisted that no question of espionage was involved.
He said (McCarran Hearings, p. 366) :
"You are not worried about the security of classified information because there isn't any such thing as security there in that
sense."
Before a House Judiciary Special Subcommittee Mr. Hickerson
again insisted on 31 December that:
"The Department has not had evidence justifying a conclusion
that there was spying or espionage on the part of American
citizens employed by the United Nations. If either the Department
of State or the Department of Justice had had evidence justifying
such a conclusion, prompt action would have been taken under
the criminal laws of the United States by the Department of
Justice which has responsibility for enforcing these laws."
In addition, in the same hearings, Secretary of State Acheson also
stated that there had been no evidence of espionage and that those

I
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covered by adverse reports presented no risk to the security of the
United States. Mrs. Eleanor Roosevelt has likewise expressed the
same views '(syndicated column, 15 Nov. 1952).
What the Tribullal must have already suspected should by now
be inescapably clear.:- The charges of espionage, subversive activity,
and the like are but an elaborate hoax invented to conceal the fact
that the applicants were terminated for reasons of alleged conviction,
sentiment and affiliation alone. Nor does it require a very intimate
knowledge of American political life for the Tribunal to recognize that
under the criteria which governed the agreement, a program was
initiated for the termination of individuals for reasons forbidden under
the mandates of the public law of the United Nations.
C.

The arrangement was in violation of the Charter.

1. The secrecy of the arrangement and its significance.

As we have already noted the arrangement was marked by the
most unusual furtiveness and secrecy. Nor was the secrecy and concealment confined only to the State Department. When the SecretaryGeneral in the winter of 1950-1951 terminated a group of staff members
who held temporary-indefinite contracts, he concealed his reasons for
the terminations. In one instance he told the staff member involved
only that she "did not reach the high standards contemplated by the
Charter".· And in another instance, a fixed-term contract was not
renewed on the ground that the individual "would not be happy here".
Subsequently these two individuals appeared on the list of those named
by the State Department as the subjects of "adverse" comments (McCarran Hearings, p. 386-390). Similarly, the applicants who were
terminated in the Spring of 1952, under Regulation 9.1(c) were assured
that their terminations were not politically motivated. The falsity of
this claim was again exposed by their appearance on the State Department's "adverse" comment list.
To realize the depths of deception to which this agreement has
forced the Secretary-General, one need only contrast his public state-

* This termination was rescinded by the

Tribunal for lack of due process.
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rnent last year that it was not his policy to terminate American ComrnlUlists (Annex 1, par. 7, 6 June 1952) with the testimony of Mr.
Hickerson that the State Department believed that the employment
of American Communists (as broadly defined by the State Department)
wa$ not "in the best interest of the United Nations and the Department
has long had assurance of the Secretary-General's agreement to this
principle".
The reasons for this secrecy, for the furtive "cover" arrangement,
for the Secretary-General's evasions and deception are not difficult to
fathom. The purge arrangement and its operation had to be concealed
for three related reasons:
In the first place, the arrangement constituted a surrender of the
independence of the Secretariat to a Member State, in violation of
Article 100 of the Charter (the manner in which this arrangement violated Article 100 we will discuss in more detail presently); in the
second place, it constituted an attempt to enlarge the permissible
grounds for termination beyond those expressly set forth by the General
Assembly; and, in the third place, the particular substantive ground
for termination which was thus added by secret agreement was one
which itself was expressly withheld from the Secretary-General by
virtue of the staff regulations guaranteeing the integrity of the Secretariat's members' political sentiments.
And the need for secrecy could hardly have been lost upon the
Secretary-General not only because the memorandum contemplated
these deep-going alterations in the scope of his power vis-a-vis the staff,
but also because it contemplated a sharp discrimination in these respects against American nationals. For it was only two months prior to
the adoption of the 1949 secret agreement that the Secretary-General
had refused the Czechoslovakian request to terminate Czech nationals
on the ground that they were politically no longer acceptable to the
Czech regime.
It is instructive to examine the explanation presented by the State
Department and indeed by the co-author of the secret memorandum for
its highly confidential nature (McCarran Hearings, pp. 412-413) :
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"It was agreed between the Department and the SecretaryGeneral that actual operations under the arrangement would have
to be handled in a most highly confidential manner. Up to very
recently, the Secretary-General has not believed that he could discharge United States n~tionals on the grounds of their being disloyal to the United States. In discharging such employees for
cause, the Secretary-Gen~ralhad to contend with the fact that many
of them had satisfactory efficiency ratings. Further, he had to contend with an appeals procedure which could bring into playa joint
management-staff appeals board, with recommendatory powers,
and an administrative tribunal, with power to demand a reversal
of the Secretary-General's action or damages in lieu thereof. The
obstacle presented by the administrative tribunal is apparent in
its decision that the Secretary-General is required to make a statement of cause in discharging an employee. The damages it haB
assessed on the United Nations have amounted to as much as $7,500
in one case. All of these circumstances have made it essential that
the Secretary-General protect himself against the charge that he
was taking instructions from the United States Government, in violation of the Charter, when moving against persons identified by
the Department under the confidential arrangement referred to.
"Throughout this period of the operation of the secret agreement, we have been involved in the serious and delicate problems
inherent in an international staff of a world-wide organization. It
is difficult for the UN to justify one rule for American employees
and other rules for other nationalities. There are a number of
valued and capable employef's whose countries have lost their freedom since their employment by the United Nations. The home
countries of these employees would welcome a chance to terminate
their emploYment with the United Nations and to submit substitutes
for them in the Secretariat. At the present time, approximately
one-half of the nationals of Poland and Czechoslavakia on the Secretariat were employed before the Communists took over the governments of these countries, and the Secretary-General has resisted
pressure from their present governments to €ffect their removaL
Loyal, competent Secretariat employees should be protect~d fro~
political changes of govern~ent, peacef~l o~ revolutlO~arYl m t~elr
home countries, if an effectIve SecretarIat IS to be mamtamed.
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In plain language:
(1) The agreement was secret because the Secretary-General was
proceeding on the basis of standards which were illegal under the
Charter.
(2) The agreement was secret because the Secretary-General had
been required by the Tribunal to state the cause of termination and he
could not permit the true cause to become known.
(3) If the true cause became known, it would not only establish that
it was an illegal cause which would result in an award of damages to
the individual, but it would also expose the Secretary-General to "the
charge that he was taking instructions from the United States Government'" '*' ... "
(4) The agreement was secret because if its operation became
known, it would become apparent that the Secretary-General was
according to the United States rights over its nationals serving in the
United Nations which it had refused to accord to other countries vis-avis their nationals.
2. The secret arrangement and the terminations which were effectuated
in pursuance of it violated Charter principles guaranteeing the full
international independence of Secretariat functioning and the tenure
of Secretariat members.

rrhe evidence here is irrefutable that the applicants were terminated
because agencies of the United States Government alleged that the staff
members had Communist affiliations, of which the United States Government disapproved. Officials of the United States directly transmitted these evaluations, charges and disapprovals to the SecretaryGeneral objecting to these staff members. In accordance with these
evaluations and objections of the United States Government, the Secretary-General took termination action as requested. These United
States pressures, influences and demands were not spontaneous but were
systematic, having been formalized in a long-standing secret arrangement between the State Department and the Secretary-General.

65
But there is no secret about the United Nations Charter. The
Charter categorically and unequivocally outlaws such arrangements and
their implementation. The issue in this case is whether the open declarations of the Charter or secret arrangements between the United States
Government and the Secretary-General are to prevail in the United
Nations. The-issue is whether the Secretariat remains an international
body within the United Nations or becomes an appendage of the Federal
Bureau of Investigation and the State Department of the United States
Government.
(a)

THE UNITED NATIONS CHARTER ABSOLUTELY PROSCRIBES THE SECRET

AGREE.MENT OF

1949

AND THE PERSONNEL ACTION TAKEN UNDER IT.

Article 100 of the Charter provides:
"1. In the performance of their duties the Secretary-General
and the staff shall not seek or receive instructions from
any government or from any other authority external to
the Organization. They shall refrain from any action
which might reflect on their position as international officials, responsible only to the Organization."
"2. Each Member of the United Nations undertakes to respect
the exclusively international character of the responsibilities of the Secretary-General and not to seek to influence them in the discharge of their responsibilities."
The Secretariat was established as a truly international body
neither responsible nor subject nor answerable to the policies, influences and pressures of the constituent Member States of the United
Nations. This is the organic and functional essence of the Secretariat
structure. On the basis of the League's history, the founders of the
United Nations readily recognized that an organization composed of
many different national states could not possibly function as an independent international entity in its administrative structure if the
various sovereign states were to exercise any effective influences or controls whatever over the activities and tenure status of Secretariat staff
members. Obviously, an organization cannot be independent unless the
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individuals who comprise the staff are selected, evaluated and guided
solely by secure independent criteria.
Accordingly, the foremost consideration at San Francisco and
London was to guarantee this structure of international independence
hy ~xpress mandate of the Charter. All were finally agreed that there
were to be no exceptions to this principle. So grave was the issue that
not even an "appearance" or "reflection" of national or other external
influence could be tolerated. All staff members would be required to
maintain exclusively international loyalties and, reciprocally, the Secretariat administration would necessarily protect the independent status
and tenure of staff members, and Member States would be obligated to
respect this status and refrain completely from even attempting to pressure, influence or control the Secretariat administration's treatment or
evaluation of the status of staff members, regardless of their nationality. San Francisco and London knew full well that these obligations
must be both overriding and mutually operative upon all parties concerned.
The principle of Article 100 is that Member States may not exercise
any influence whatsoever, or seek to exercise any influence over the
activities and emplOYment tenure of the Secretariat staff. And the
Secretariat is completely barred from either seeking or accepting external influences or pressures. We note under Article 100 that the
Secretary-General, as well as the staff, may not "seek or receive" Member State or external influences. Further, the Secretary-General must
refrain even from engaging in any arrangements which "might reflect"
any operation of any external influences, pressures or policies regarding
Secretariat staff activities and tenure. The work of the Secretariat and
the status and security of the Secretariat staff members, therefore, must
reflect only those influences, policies and standards derived from and
responsible to "only" .... the Organization."
Surely where, as here, the Secretary-General terminates Secretariat staff members because, through secret arrangements with the
United States Government, that government expresses ·political disapproval of staff members, and opposes their continued emplOYment, the
action not only "reflects," but directly derives from proscribed external

67
policies and sources. * But for these external arrangements and evaluations there could be no valid terminations since no Charter principles or
General Assembly regulations require or sanction the firing of competent staff members.
Can we conceive of the reverse situation Y Suppose a staff member
made secret arrangements with the representatives of a Member State
for the receipt and use of that state's suggestions, evaluations, policies
or instructions regarding, let us say, a report being drafted by the staff
member in the line of his substantive Secretariat duties, a report normally requested by a United Nations organ on which many Members sit.
And suppose, further, the staff member were influenced or guided by
these external pressures. Can we doubt for a moment that this would
constitute improper activity in violation of the staff member's Charter
obligationsY Yet the Charter provisions apply with equal force and
without distinguishing exception to both subordinate staff members and
the Secretary-General.
If the Secretary-General may deal with Member States with respect

to the tenure of staff members, then the logic of the principles of Article
100 permits, and, indeed, even encourages, the staff members in turn to
deal with the external authorities with respect to the Secretary-Gen-

* When the Secretary-General in 1950 reinstated a group of verbatim reporters who had charged that their terminations had included anti-Semitic motivation he maintained forcefullv that the United Nations could not tolerate even an
app~arance of any external o"r extraneous motivation. He stated:
"There were * * * administrative actions of an irregular character which
had the appearance of unfair discrimination against the complainants and
certainly caused the complainants to suffer unjustly.
"I feel most strongly that officials of the United Nations Secretariat are
under a special duty at all times not only to act without bias and discrimination but to act in such a way that there is even no appearance of discrimination. Although the Board made no recommendations regarding the supervisors involved, I will review their situation in the light of this principle."
(Statement by the Secretary-General, 17 January 1950, press release SG/43.)
In the recent Robinson case (Judgment No. 15, AT/DEC/IS, 11 August
1952) the Administrative Tribunal held that extraneous motivation is reflected
and will be found, notwithstanding the inability of the staff member to produce
positive evidence of the extraneity, where the staff member's record of past performance has been satisfactory and no other valid reasons for the termination are
proved. In the present case, of course, the improper motivations are not only
reflected in the surrounding circumstances, but are proved directly ,by positive
.. , evidence.

•
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eral's work program for the Secretariat.'" We say "encourages" because
the staff member whose security depends on national pleasure naturally
seeks that pleasure. And this is precisely the reason why Article 100
was drafted so as to make the obligations of the Secretary-General, the
staff members, and the Member States mutually dependent."

* As the Administrative Tribunal observed in the case of H owrani and 4
others,
"The recourse to such a kind of 'diplomatic protection' to be exercised by
the Delegations ~>is a vis the organization in favor of the members of the
Staff is one of the evils that the General Assembly and the Secretary-General
have always tried to prevent because it would ruin the independent and
international character of the Secretariat prescribed by the Charter."
And,
.
"Nor can members of the staff be expected fully to subordinate the special
interests of their countries to the international interest if they are merely
detached, temporarily from national administrations and remain dependent
upon them for their future." (Report of the Preparatory Commission, p. 92.
par. 59.)

** A consequence here of the Secretary-General's abuse of the Charter's
mandates On the independence of the Secretariat has been to destroy unilaterally
the Secretariat's staff contractual relationship of equality, and to impose all the
contract obligations and burdens relating to exclusive international loyalties upon
the staff member alone. As the Tribunal stated in the Judgment in H owrani and
4 others,
"it would * * * be inconsistent with the general rule of law according to
\",-hich the clauses of a contract must not be interpreted as solely placing upon
the other parties all the burden and obligations * * *."
Professor Kelsen in his work On The Law of the United Nations, 1950,
analyzes the principles as follows:
"The relationship between the Organization and the members of the
Secretariat has the character of a contract. * * * The United Nations has
not the power to establish, by a unilateral act, duties and rights of individuals
in their relation to the United Nations * * *" (p.313).
"There is no provision in the Charter or the regulations established on
the basis of the Charter determining the relation between the United Nations
and its officials which * * * justifies an interpretation according to which the
intent of one contracting party-namely, the official-must always give way
to that of the other party, the United Nations" (p. 318) ..
And, in international law,
"there is a general principle which * * * is the principle of the equality of
the parties in the proceedings. * * * This rule of the equality of the parties
is strict. * * *" [Georges ScelIe, "Report on Arbitration Procedures", United
Nations International Law Commission (A/eNA/18, 21 March 1950), pp.
48-49.J
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(b)

THE DRAFTERS OF THE UNITED NATIONS CHARTER INTENDED TO PRECLUDE PRECISELY THE TYPE OF EXTERNAL INFLUENCES AND

ARRANGE~

MENTS INVOLVED IN THESE CASES.

If a Member S-~te can cause the termination of Secretariat staff
members, the Secretariat ceases to be an independent international entity. Staff security becomes inextricably tied to external national
acceptance. In the circumstances, staff members cannot be expected
fairly to maintain exclusively international loyalties and obligations.

For these reasons, Article 100 was so formulated as to tie the staff
obligation of exclusive international responsibility to the guarantee of
staff tenure protection against external pressures and arrangements.
It was recognized that if an efficient Secretariat staff member could not
feel secure against all possible objections of a national state-particularly his own state-the whole structure of Secretariat internationalism would fall. Indeed a staff member, otherwise fully competent
and loyal to the Secretariat, not only might be personally or politically
objectionable to a particular state but, indeed, might well have the occasion to participate in a United Nations decision unfavorable to or even
directed explicitly against his own national state.
That Article 100 is the heart of the principles governing the Secretariat was asserted in the reports of the Commission dealing with this
matter as finally accepted by the San Francisco Conference. The report
of the rapporteur stated:
"3. In their consideration of provisions for the Secretariat of
the Organization, the members of Committee 1/2 quickly
and unanimously agreed that, because of its central importance to the work of the entire Organization, the Secretariat should be of the highest quality and should be organized on a truly international basis. There was no dissent from these principles • • ." (Report of Rapporteur
of Committee 1/2 on Chapter 10, doc. 1155, 1/2/74 (2),
22 June 1945).
The report declared that complete and effective international independence and responsibilities were considered the essential foundation
for the Secretariat structure:
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"The Commission recommends the text for the chapter on the
Secretariat as submitted by the Committee 1/2. In the words of the
Canadian delegate, this chapter is in itself a 'charter for an international civil service' '*' '*' '*' (it insures) the international character,
the highest standards of efficiency, competence, integrity and broad
geographical representation." (Report of the Rapporteur of Commission I, doc. 1187, 1/13, 24 June 1945.)
Significantly, the San Francisco Conference recognized that exclusive international obligations could not be placed upon the staff without
corresponding and mutually dependent obligations placed upon the
Secretary-General and the Member States themselves. The report thus
declared:
"Members of the Subcommittee were of the opinion that '*' '*' '*'
provision should be made in the Charter that the Secretariat should
not seek or receive instructions from any government or any other
authority external to the Organization. Such a provision would be
of assistance to the Secretariat and the General Assembly, and
would strengthen the position of the Secretariat '*' '*' '*'."
The San Francisco founders with remarkable prescience anticipated
our problem. When the question arose as to the position of a staff
member who might come in conflict with the policies, politics, preferences
or special interests of his own government, the answer at San Francisco
was that even the slightest deference to such external pressures was unthinkable except under fascism. Thus do we find the following in the
appropriate rapporteur's report:
"In answer to this question, it was pointed out that the experience of the League of Nations demonstrated that there was no
practical difficulty in this matte!' except in the case of Fascist
states '*' '*' '*'" (Report of the Rapporteur of Committee 1/2 in
Chapter 10, doc. 1155, 1/2/74(2), 22 June 1945.)
Fully corroborating this intended scope of the principles of Secretariat independence, the executive officer of the First Commission at the
San Francisco conference later wrote:
"The chapter on the Secretariat was in the words of the Canadian delegate 'a charter for an international civil. service' '*' '*' '*' to
give an independent international standing to the Secretary-General and the Secretariat. It was specified that the staff should be
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responsible only to the Organization and should not seek or receive
instructions from any other government or any other authority
external to the organization. Each member was obliged to respect
the exclusively international character of the responsibilities placed
upon the Secretary-General and the staff and not to seek to influence
them in their work.'f(Malcolm W. Davis, "The First Commission,"
in Harley, Documentary Textbook on the United Nations, second
edition, 1950, pages 656, 657.)
A leading treatise on the Charter, Goodrich and Hambro, Charter
of the United Nations (second edition, 1949), thus analyzes the nature
and force of Article 100 as developed at San Francisco:
"At San Francisco certain provisions [i.e. Articles 100 and
101J were put into the charter with a view to insuring the inde~
pendence and efficiency of the Secretariat (p. 32) • • • the nature
of the United Nations organization is such that unless the Secretary-General is prepared to take the initiative, there is grave danger
that the broad international point of view will be lost sight of in the
welter of conflicting national interests and departmental agency
jealousies (p. 84) * * *' [The San Francisco ConferenceJ did not
want the nomination of staff members politically controlled. They
desired to have all the members of the staff from the top down behave and feel like international civil servants. (p. 499) • * • The
aim [of Article 100J is to create a real international civil service in
the best sense of the word (p. 504) * • '"' The cardinal principle is
* * * that the members of the staff owe loyalty exclusively to the
Organization (p. 505) * * * The paramount consideration in recruiting personnel and in determining the conditions of service is to be
the efficient performance of staff duties and not political expediency." (p. 510).
The Preparatory Commission meeting in London agreed firmly that
appointments to the Secretariat, let alone tenure and termination,
could not be based in any respect on national or other external influences
and policies, especially political policies. For example, a proposal by
Yugoslavia, supported by some other states, to require that Secretariat
staff appointments be made with the consent of the government of the
candidate's national state was rejected decisively. The official reports
described this proposal as follows:
"In this connection certain delegates expressed the opinion that
the report should contain a reference to the methods by which officials should be selected. It should be specified, for eXl:!-mple, that
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persons who are not United Nations Nationals or who are not approved by their governments, should be excluded." (Doc.
PC/AB/53, Summary Record of the Tenth Meeting, 19 December
1945·.)
f The r'ejection of this proposal gave no implied sanction to the exercise of ext.ernal governmental influences, evaluations and policies, once
candidates were appointed to the Secretariat staff. In fact, those who
favored national clearance of appointments, nevertheless agreed unqualifiedly that after appointment the tenure of a staff member should
in no way be subject to governmental influence or clearance. The official
report of the comments of the group which desired national clearance
of appointments states:

"United Nations was an inter-governmental organization and
the persons appointed to the Secretariat must command the confi.
dence of their governments if they were to be of real value to it.
Once the officials were appointed, the exclusively international character of their responsibilities would naturally be respected and no
government would seek to influence them in the discharge of those
responsibilities • • .". (Doc. PC/AB/66, Summary Record of the
22nd and 23rd Meetings, 19 and 20 December 1945.)
As already noted, the founders of the United Nations proscribed all
governmental clearance or influence, whether at the appointment stage
or thereafter. The official reports establish that the delegates desired
to ban in absolute fashion any type of arrangements for governmental
clearance, and particularly the arrangements involved in these cases,
as described in the foregoing sections of this brief. Thus the records
report that the proposal even for limited clearance of appointments,
"was opposed by a large number of delegates on the grounds that it
impinged on the exclusive responsibility of the Secretary-General under
Article 101 of the Charter for the appointment of his staff, that it would
threaten the freedom, independence and truly international character of
the Secretariat, and that it would defeat the spirit as well as impinge the
letter of Article 100 of the charter." (ibid.)

* The text of the actual proposal was as follows: "In order to ihsure more
efficiently the qualifications and aptitudes of the candidates to be selected for the
Secretariat of the Organization, the concurrence of the member governments is
necessary; therefore, the appointment of officials of the Secretariat should be
made with the consent of the member government of which the candidate is a
nationa1." Doc. PC/AB, 18 December 1945.
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When the Preparatory Commission rejected all proposals to permit
even limited national controls, the delegates concretely interpreted
Article 100 to mean that they could not "write into the text anything
which would give governments particular rights in this respect, or permit political pressures qn the Secretary-General".
The final report of the Preparatory Commission summarized the
principles of international independence for the Secretariat, as follows:
"All officials upon assuming their duties should make an oath
or declaration that they will discharge their functions and regulate
their conduct with the interests of the United Nations only in view
'*' '*' '*' if it is to enjoy the confidence of all the members of the United
Nations, the Secretariat must be truly international in character
.. '*' '*' such a Secretariat cannot be composed even in part of national
representatives responsible to governments. For the duration of
their appointment the Secretary-General and staff will not be the
servants of the state in which they are nationals, but the servants
only of the United Nations." (Report of the Preparatory Commission of the United Nations, doc. PC/20, pp. 81 and 85.)
(c)

THE STAFF REGULATIONS AND RULES ALSO PROHIBIT TERMINATIONS BASED

ON EXTERNAL INFLUENCES AND NATIONAL POLITICAL OR POLICY CONSIDERATIONS.

Following the explicit mandates of the Charter, the General Assembly's staff regulations and the Secretary-General's administrative
staff rules have from the start called for exclusive international loyalty
and complete independence from external national pressures.
'l'he regulations and rules make the principle plain that in no way
maya Secretariat staff member be influenced or appear to be influenced
by external authorities and that similarly the Secretary-General may not
be influenced or appear to be influenced regarding the status of staff
members by the policies, evaluations, suggestions, clearances or political
pressures of the member states.
Staff Regulation 1.1 provides for the exclusively international
status of all staff members:
"Members of the Secretariat are international civil servants.
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Their responsibilities are not national but exclusively international.
By accepting appointment, they pledge themselves to discharge
their functions and regulate their conduct with the interests of the
United Nations only in view."
B,egulations 1.3 and 1.9 develop the basic Charter obligation to refrain in the discharge of Secretariat functions from reacting to all external authority. Regulation 1.3 provides "in the performance of their
duties members of the Secretariat shall neither seek nor accept instructions from any government or any other authority external to the
organization".
This obligation is reaffirmed in the oath prescribed for members of
the Secretariat by Regulation 1.9 as follows:
"Members of the Secretariat shall subscribe to the following
oath of declaration: 'I solemnly swear (undertake, affirm, promise)
to accept in all loyalty, discretion and conscience the functions entrusted to me as an international civil servant of the United Nations, to discharge these functions and regulate my conduct with the
interests of the United Nations only in view, and not to seek or
accept instructions in regard to the performance of my duties from
any government or other authority external to the Organization'''.

It is to be understood that like the Charter, the staff regulations
and rules impose these obligations unequivocally on high administration officials, including the Secretary-General, as well as on the subordinate staff members. This is underscored by the provisions of Regulation 1.10 that:
"The oath or declaration shall be made orally by the SecretaryGeneral and Assistant Secretary-General at a public meeting of the
General Assembly and by all other members of the Secretariat before the Secretary-General or his authorized deputy."
Indeed, when the General Assembly at its sixth session was considering the revision of the staff regulations, it took special pains to
point out that the Charter mandate of Article 100 as reflected in the
staff regulations must be applied and interpreted not only to prohibit
the types of direct external national pressures on, and clearances of
staff members, but also even an attitude which would give sway to these
external forces. In formulating the regulations as adopted finally by
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the General Assembly, the Advisory Committee on Administrative and
Budgetary Questions made the following observation on Regulation 1.3:
"The Committee considers that the phrase 'in the performance
of their duties' must be given a broad interpretation to cover the
status· and eve~ the attitude of an international civil servant."
(Official Records of the General Assembly, Sixth Session, Fifth
Committee, Annexes, Agenda item 45, document A/1855.)
The only respect in which national matters, external to the Organization, receive recognition in the regulations, insofar as Secretariat
staff members may be involved, concerns the violation of national laws
and police regulations. For example, Regulation 1.8 specifies that
Secretariat immunity to national influences does not sanction the
"failure to observe laws and police regulations".
We have repeatedly demonstrated in the foregoing discussion that
these termination actions were tied violatively to improper arrangements with national authorities based on national political evaluations.
Here we need only indicate that the staff regulations and rules completely reaffirm the impropriety of such actions, even if they reflect only
an attitude of influence by national political agencies. Moreover, it is
to be noted that none of the conditions pertaining to national obligations
under the terms of Regulation 1.8 is present in these cases. None of the
terminated staff members has been either charged with or convicted of
violations of the laws and police regulations of the United States, under
the legal processes of the United States.
(rl)

'rHE AUTHORITIES AND COMMENTATORS UNIFORMLY HOLD THAT THE
TERMINATION OF A SECRETARIAT STAFF MEMBER ON THE BASIS OF ANY
ARRANGEMENTS, EVALUATIONS OR PRESSURES OF NATIONAL STATES OR
OTHER EXTERNAL AUTHORITIES IS PROHIBITED BY THE CHARTER.

The scope of tenure immunity to national considerations is at least
as broad and complete as that applying to the initial appointment of
Secretariat staff members. And we find that the authoritative studies
in this field by the International Civil Service Advisory Board would
illegalize at the appointment stage the types of national pressures in-
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volved in these terminations, which, of course, came subsequent to
appointment. The Advisory Board has pointed out that
"it is of the utmost importance that appointments to the staffs
of th~ respe~tive organizations be made solely according to these
criterja (i.e. efficiency, competency, and integrity) and without regard to personal or political pressures. The Board notes with
satisfaction that the constitutional basis of the independent selection of staff by the Secretary-General and selected heads of the
specialized agencies has been well established. It attaches the
greatest importance to this principle and is convinced that an international Secretariat of the desired high standards can be achieved
only if this principle is maintained in practice as well as in theory.
Political or personal pressures for the appointment of individuals
must be avoided"" "" "" the Board wishes to point out that governmental officials and delegates in particular have a high responsibility in supporting the executive head in his independent application of the basic criteria to the selection of such staff." (International Civil Service Advisory Board, Report on Recruitment
Methods and Standards of the United Nations and Specialized
Agencies, doc. Coord/Civil Service/2 Rev., pp. 7 and 8.)
Concisely analyzing the controlling principles of Article 100, Professor Hans Kelsen in his treatise on The Law of the United Nations
declares that the overriding purpose is
"to guarantee the international character of the Secretariat and to
make the Secretary-General, as well as the members of his staff,
independent of any authority external to the organization"" "" "" "
(p. 307.)
After explaining that the Charter prohibitions against external
pressures upon the tenure of Secretariat staff members are indispensable to the independence of the Secretariat"", the Carnegie study on

* "Only a truly international staff can fully serve the international purpose
of the Secretariat * * * a Secretariat staffed by persons whose primary and
paramount interests lie elsewhere is by definition and by all our experience with
international work incompetent to fulfill in more than perfunctory measure the
complex assignments of the international executive * * * the importance of an
international staff was recognized in the formation of the League of N atiClns ;
as an objective it was accomplished only in small part, perhaps not alone because
of the great inherent difficulties, but even more because its indispensability was
not fully recognized. The charter of the United Nations is unequivocal and
emphatic in its declaration on the matter. Article 100 provides * * *."
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The United Nations Secretariat (1950) demonstrates that these proscriptions embrace any such pressures, including those far less direct
than are involved in the present cases. For a Member State to attempt
to influence staff member tenure or termination, or for the Secretariat
administration to entertain these influences or requests is contrary to
the principles of the Charter.. Thus the study observes:
"The official policy is that once a staff member has been appointed, his tenure is subject solely to determination by the Secretary-General. This principle was successfully asserted with respect
to Czechoslovakian nationals on the staff in 1948. It will no doubt
arise in more complex form with respect to Chinese nationals. The
policy seems preeminently sound. It would seem desirable to extend the principle explicitly to related and equally significant questions of supervision, e.g. member intervention in efforts to influence
the policy recommendations of their nationals and in questions of
individual salaries, promotions, transfers, separations * * *." (p.
65.)
Pointing out that the great contribution of the United Nations
Charter to international administration and organization is contained in
the principle that staff members' obligation of exclusive international
loyalty is tied explicitly to the obligation of Member States to refrain
from any pressures to affect staff members' tenure, as well as to the
obligation of the Secretary-General to reject categorically all such presHures, C. \Vilfred Jenks, General Counsel of the International Labour'
Office has written:
"Experience has shown that the degree of international loyalty
shown by the staff of an international organization is likely to be
an important factor in the success or failure of the organization.
It is of the utmost importance that such staffs should be invested
with exclusively international responsibilities and should not act
as appointees or agents of the governments of their respective countries of origin.
"There is a clear cut functional incompatibility between the
responsibilities of an international official and those of the national
representative accredited to the institutions in question. This prin,..
ciple was laid down in respect of the League of Nations in the Balfour Report of 19 May 1920 and reaffirmed on a number of other
occasions, and from 1932 on officials of the League of Nations were
required to make on appointment a solemn declaration of internationalloyalty • • <11<. It was, however, a grave weakness of the Geneva
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arrangements that while a clear obligation to respect the international character of their appointments and responsibilities was
placed upon the League and I. L. O. staff, no corresponding obligation was placed upon the governments of the countries of which
they were nationals * * *. This decisive step forward has been taken
in t~e charter of the United Nations" .. *" (C. Wilfred Jenks,
"Some Constitutional Problems of International Organizations" in
the British Yearbook of International Law, vol. 22, 1945, pp. 44-45.)
The prevailing view that Article 100 of the Charter clearly means
that a Member State may not in any way call for the termination of a
staff member is set forth in a standard treatise in the field as follows:

" * * * international civil servants * * * must serve that organization and fulfill its policies without regard to the policies of any
governments • • • clearly the international character of the staff
cannot be assured if governments dictate the choice of personnel
and can call for the dismissal of employees. Only by the establishment of objective standards of recruitment and sound personnel
policies can the Secretary-General ward off such interference."
(L. Larry Leonard, International Organization, 1951, pp. 106-107.)
The most recent full-length work on the Secretariat, Schwebel
"The Secretary-General of the United Nations" (1952), emphasizes that
the Charter was explicit in providing for every possible guarantee that
the Secretariat structure and operations would be entirely independent
, of both direct and policy influence by external states and agencies. Thus
a definition of the tenure of the Secretary-General's office was thought
necessary in order
"to establish his independence of the policies of the member
states * • * " (pp. 1, 36.)
In a work on the United Nations privileges and immunities established for the independent functioning of the Secretariat, the relevant
conclusion is reached that the practice and view that Secretariat personnel actions are to any extent arranged, influenced, measured or suggested by national authorities, policies or evaluations,
.
"leads to inacceptable legal possibilities and cannot be maintained
legally in face of the obligation of each member state to respect the
exclusively international character of the Secretary-General and
his staff as imposed by Article 100 of the Charter" (King, The
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Privileges and Immunities of Personnel of Interrt(Ztional Organizations, 1949, p. 188.) •

* The Secretary-General has himself stressed the principle of the Secretariat's international independence before the International Court of Justice in
the case of Reparation F',<or Injuries For the Servia of the United Nations. See
International Court of Justice, Advisory Opinion, 11 April, 1949, I.e.]. Reports,
144A, p. 174 and 43 Am. J. 111t'1 L. 589. In that proceeding, the SecretaryGeneral asked the Court to rule (as the Court finally did) that the United Nations
had a capacity to bring an international reparations claim against a State for
injuries suffered by staff members in the service of the United Nations.
In a sense, this was a novel request since under traditional international law
only a State had standing to bring such claims for injuries suffered by its own
nationals. The Secretary-General urged the extension mainly on the grounds
that a Secretariat staff member's status and functions were wholly independent
of his national state's control or jurisdiction; that, in fact, a staff member had
the right to foster policies or engage in activities flatly contrary to his own state's
interests or policies; and that, therefore, the Organization and the staff member
could not fully rely on the national state to vindicate independent Secretariat
interests. In short, staff activities and tenure were exclusively within Secretariat
evaluation and control, and, policy or political antagonisms between the staff
member and his national state, far from being inconsistent with Secretariat employment, could well be expected.
In its Advisory Opinion, the International Court of Justice emphasized the
obligation of Member States to observe strictly the independence of the Organization. The Court stated:
"It must be noted that the effective working of the Organization-the
accomplishment of its task, and the independence and effectiveness of the
work of its agents-require that these undertakings [i.e., the Charter mandates] should be strictly observed."
That the status of a staff member necessarily must be independent of national
pressures and fully immune to national disapproval or hostility was underscored
by the International Court of Justice as follows:
"Both to ensure the efficient and independent performance of these missions and to afford effective support to its agents, the Organization must
provide them with adequate protection. * * * In order that the agent may
perform his duties satisfactorily he must feel that this protection is assured
to him by the Organization, and that he may count on it. To ensure the
independence of the agent, and, consequently, the independent action of the
Organization itself, it is essential that in performing his duties he need not
have to rely on any other protection than that of the Organization (save of
course for the more direct and immediate protection due from the State in
whose Territory he may be). In particular, he should not have to rely.pn
the protection of his own State. If he had to rely on that State, his inde-
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THESE TERM INATIONS RESULTED FROM THE SAME TYPE OF IMPROPER
BXTERNAL INFLUENCES BROUGHT BY FASCIST STATES UPON THE LEAGUE
OF NATIONS.

Although the League of Nations required Secretariat staff members to exercise exclusive international loyalty to the Secretariat,
the League Covenant and Staff Regulations did not impose a corresponding duty on the Member States to respect the international status
of the Secretariat and its staff members. Also the Administration
was not obligated by the Covenant to guarantee and protect the
security and tenure of staff members against external antagonisms
and pressures. This was one of the fatal weaknesses of the League
Secretariat's structure. For, with the rise of fascism in the early
1920's and especially in the 1930's, heavy pressures were imposed on
Secetariat staff members by Italy, Japan and Germany. Allegedly
undesirable staff members were attacked, the international status and
esprit de corps of the Secretariat were destroyed and, in short, the
international entity fell into decline. Just as in the present cases, the
fascist States expressed hostility toward any of their nationals in
the League Secretariat who allegedly maintained policies, internapendence might well be compromised, contrary to the principle applied by
Article 100 of the Charter. And lastly, it is essential that-whether the
Agent belongs to a powerful or to a weak State; to one more affected or
less affected by the complications of international life; to one in sympathy
or not in sympathy with the mission of the agent-he should know that in
the performance of his duties he is under the protection o,f the Organization."
Just as the tenure of a Secretariat staff member under the Charter does not
depend on his nationality or on the political policies or attitudes of the government of his national state, so the International Court held that regarding the
principles governing United Nations reparation claims,
"It does not matter whether or not the State to which the claim is addressed
regards him (i.e., the staff member) as its own national, because the question
of nationality is not pertinent to the admissibility of the claim."
The invalidation of these terminations does not even require the ded~ctive
extension of the "independence" principle to those areas heretofore confined by
international law to national states. The independent tenure status of staff members is explicitly provided for in the law-the Charter-of the United Nations.
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tional loyalties, or individual political affiliations or convictions of
which these States disapproved.
In establishing the structure of the United Nations Secretariat,
the San Francisco and London Conferences borrowed heavily from
the experience of the teague of Nations. As incorporated in the
Charter, the United Nations founders provided for an exclusively
international Secretariat based on the requirement that staff members
adhere. strictly to their international duties and loyalties.
But the United Nations went further. Mindful of the disastrous
experience of the League of Nations, the founders realized that exclusive international loyalty on the part of the staff could not be achieved
unless buttressed by mutually dependent obligations placed on the
Secretariat administration as well as on the Member States. If staff
members were to be required to observe the international standard
then they must be protected against the conflicting interests and desires of the Member States, and particularly their own States, and
the Secretariat administration must protect the status and tenure of
staff members against such proscribed external pressures. Indeed,
as we have noted already in the foregoing sections,the representatives
at San Francisco expressly equated the exercise of external influences
on staff appointments and tenure with the evil of fascism. As the
official reports of the San Francisco Conference explain: "the experience of the League of Nations demonstrated that there was no practical
difficulty in this matter [i.e., the maintenance of the independent and
exclusively international status of the Secretariat] except in the case of
fascist States".
Clearly that which San Francisco and London expressly intended
to prevent and to proscribe has been accomplished in these termination actions. One of the weaknesses of the League, which the United
Nations founders intended to eliminate, lay in the ability of the fascist
States to attack a staff member as politically unsuitable. This attack
for political unsuitability is what has happened in the present cases.
The fundamental principle of the independence of the international
Secretariat was one of the great contributions of the League of Nations
to the field of international administration. It was· considered indispensable for the functioning of the Secretariat.·· Prior to the emergence
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of fascist interference with the Secretariat, the League conceived of
the status of staff members as one based upon complete indifference
to, and independence of external national pressures and policies. Thus
the British representative, Mr. Dalton, defined the principle of internatf0nalloyalty as follows:
"The Balfour report to which I have already referred laid it
down a few months after the birth of the League that 'members
of the Secretariat, once appointed, are no longer the servants of
the country of which they are citizens, but become for the time
being servants only of the League of Nations. Their duties are
not national but internationaL' The Committee of Thirteen, I
am glad to note, unanimously decided that the staff regulations
now in force should be amended so as to make this principle more
abundantly clear.
""" "" "" I only say that my Government welcomes very much
the proposal to make absolutely clear beyond any shadow of doubt
the truth to which we attach the very greatest importance that
those who come here to serve the great community of nations must
leave their national prejudices outside Geneva.
"There may in the past have been some doubts whether this
truth was universally accepted, but I think it is a most remarkable
achievement and marks great progress in the international idea
for which this League stands, that today all those represented
on the Committee of Thirteen, much though they differed on other
points were in complete agreement on this"" "" ""." (Official Journal,
Special Supplement No. 88, Geneva, 1930. Records of the Eleventh
Ordinary Session of the Assembly, Minutes of the Fourth Committee, fourth meeting, 20 September 1930.)
Commenting on the necessity for Member States to respect the
international status of staff members, the Swedish representative,
Mr. Boheman, pointed out that:

"It is the Governments, above all, that should respect the
international character of the Secretariat officials and it is the
duty of the Governments to refrain from exercising political
influence in the League of Nations through the members of the
Secretariat. "" "" "" I think it would be better to insist on Governments solemnly pledging themselves to refrain from exercising
any pressure whatever on their nationals who are employed in
the Secretariat" (ibid.).
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The rise of national pressures soon began to be felt in the Secretariat and first the staff members and then the League itself fell
victims. The principle of Secretariat independence which had been
characterized as the great contribution of the League to international
organization" was de~troyed.
The situation under which each official of the Secretariat actea.
"only" ,. ,. in the interest of the League without regard to the policy
of his own Government" (E. Ranshofen-Wertheimer, The International
Secretariat, 1945) and staff members "felt free to criticize, even to
oppose their own Government" (1~bid., p. 248) was transformed into
one in which national states sought to influence appointments, policies
and terminations in the Secretariat-that is, with the rise of fascism,
the League disintegrated. Schwebel, op. cit., summarized the transformation as follows (at p. 46) :

I

,

"Article 100, as an explicit statement of the exclusively international character of the Secretary-General and the staff, and of
the responsibilities of both Secretariat and members imposed by
that international character, is unmixed virtue. The League experiment demonstrated that loyalty and effective service to the
world community are possible and practical on a considerable
scale. It unfortunately also demonstrated in the behaviour of
the Italian and German Under Secretaries-General, particularly,
the dangers inherent in any corruption of that loyalty by Governments. Article 100 does as much as any 'loyalty oath' can do
toward preventing the subversion of the Secretariat's proper
spirit. As such it can only strengthen the Secretary-General's
hand."
The target of these disintegrating pressures then, as now, was the
Secretariat staff:
"The pressure brought by members for appointment to higher
staff posts of their nationals handicapped [Secretariat] freedom
of choice, and the dangerous trend to regard these officials rather

* "The creation of a secretariat international alike in its structure, its spirit
and its personnel, was without doubt one of the most imp<?rtant events in the
history of international politics. * * * If the new service was to be truly international, it was necessary that its members should receive their appointments not
through their own Governments but from the international authority." (F. P.
Walters, A History of the League of Nations, 1952, pp. 75-76.)
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as the representatives of their country than as true international
civil servants, threatened to compromise the international character of the Secretariat." (Kunz, "The Legal Position of the Secretary-General of the United Nations," 40, American Journal of
Inte;national Law, 786, 787, 1946.)
What followed in the League experience presents a deadly parallel
to what has occurred in the United Nations today. The only difference
in the sordid pattern of violations of the international status of the
Secretariat is that the Secretary-General of the United Nations not
only has been subjected to these effective pressures, but indeed has
initiated, cultivated and sought them out.
As reported by the historians of the League the story of external
national pressures on the League Secretariat was this. First came
the interference by the fascist Government of Italy. RanshofenWertheimer, op. cit., states (at pp. 250, 251):
"The original Italian officials had been fully integrated into
the Secretariat. '"' '"' '"' Slowly, however, personnel changes were
effected. The new candidates were fascists or former liberals
who had made their peace with fascism. Serious difficulties arose
when Italian foreign policy became openly dynamic. .. .... Between
1925 and 1935 Italian officials moved away from the community
of purpose which had linked them to the bulk of the Secretariat.
To the dismay of their colleagues they considered themselves more
and more national representatives, fascist propagandists within
the Secretariat, finally agents. The development reached its climax
with the appointment of Marquis Paulucci di Calboli Barone to
the post of Italian Under Secretary-GeneraL .. '"' '"' He broke all
Secretariat traditions, all written and unwritten rules by organizing the Italian officials into a kind of cell. He cut across administrative hierarchies by establishing himself as the boss of all Italian
officials, disregarding in a high-handed manner the needs and
necessities of the services in which his co-nationals worked."
This illicit pattern was repeated by the German Government after
the rise of Hitler:
"With the establishment of the Third Reich the situation
changed. The majority of the German officials-though not allaccepted or adopted the creed of the Third Reich... '"' '"' They carried out the Secretary-General's injunc~ions '"' '"' '"' as long and in so
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far as his authority was not overruled by Berlin. ,.. ,..,.. They
executed Hitler's orders when he became their master and demanded exclusive allegiance" (ibid., p. 253).
F. P. Walters, in_his definitive History of the League of Nations,
aptly summarizes (at fp . 420) the rise of external national pressures
on the Secretariat as correlated with the decline of the Secretariat and
the League in the following manner:
" ,.. ,.. ,.. The Governments of the Member States began to take
a more active interest in the question of appointments; and in some
cases to press the Secretary-General to nominate persons whom
they regarded as reliable. ,.. "',.. The smaller Powers in the Assembly had always looked on the Secretariat as being with themselves the defenders of the international spirit. • •• They doubted
whether this [international] role could be maintained by [officials]
who thought primarily of the interests of their own Governments
and who would look to these Governments and not to the SecretaryGeneral for future promotion'" ,.. ,.. " (p. 420).
Ranshofen-Wertheimer in his study, op. cit., draws the same conclusion at pages xii-xiii:
"It was only natural under these circumstances that the
League machinery should be the first to become aware of the
shadow of things to come. Support of the Secretariat was halfhearted, monies were grudgingly granted." Its international concept was questioned. The natural growth of the international
machinery was arrested. National points of View • • • now were
discernible in the actions of international officials. This process
of decline began with the Italians, took possession of the Germans
and finally extended to the Japanese. It ate like a cancer into the
living flesh of the entire international body" (pp. xii to xiii).
This tragic League experience taught the lesson to the drafters
of the United Nations Charter that "there is such a thing as international loyalty and that this is indispensable to the success of an
international secretariat" (Frank G. Boudreau, "International Civil
Service" in H. E. Davis, Pioneers in World Order, 1944, pp. 80-81), and
that "the administrative head of an international organization should
be protected against political pressure in respect to staff questions"
(Ranshofen-W'"ertheimer, op. cit., p. 46). They recognized as C. Wil-
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fred Jenks observed that "it is quite unfair that the whole burden of
maintaining its international character should rest upon the members
of the service and that Governments should have no explicit obligations
in the matter. Hereafter the obligation assumed by ...... officials by
their declarations of loyalty should be paralleled by an obligation
bi~ding upon Governments by a treaty" ("Some Problems of an International Civil Service", 3 Public Administration Review 93, 98 (1943)).
The Charter, as we have seen, expressly incorporated these guaranties. Now they have been wantonly disfigured. Staff members are
terminated because agencies of the United States Government disapprove of their alleged political convictions and advise and request
the Secretary-General to terminate them. The Secretary-General not
only receives these instructions and evaluations, but seeks them out
under secret arrangements formally developed by collaboration between the Secretary-General and the United States Government.
D.

The Respondent has failed to offer a convincing explanation
or justification for his collaboration with the United States
Government.

The Respondent does not deny the existence of the secret agreement of 1949'" or that it was in fact implemented. And the explanation
for its secrecy, which in itself confesses to its improper motivation,
stands uncontradicted in the record.

It is, of course, quite true that the testimony and the documents
dealing with the formation and operation of the secret memorandum
of 1949 are liberally ornamented with exculpatory phrases 'to the effect
that it was never intended that the State Department give instructions
to the Secretary-General or that the Secretary-General on his part
abdicate his responsibilities under the Charter. But these phrases
are merely a "cover" for the underlying illegality of the arrangement
in the same way that the request for police or criminal records was
used as a "cover".

* Mr. Price made a feeble attempt to obscure its significance and the method
of its operation (McCarran Hearings, p. 419). However, this need not detain
us since Assistant Secretary Hickerson, who participated with Mr. Price in formulating the agreement, wholly rejected this maneuver (ibid.).

87
1. The contention that the Secretary-General retained freedom of action.

In the Respondent's defense of the arrangement, he states that
the State Departme:pt merely supplied data for the exercise of independent judgment of further investigation by the Secretary-General
(McCarran Hearings, pp. 418-422). He protested that the SecretaryGeneral was unable to act upon many of the State Department objections because they were phrased in the form of a conclusion.
But the record itself destroys this belated attempt to protect the
independence of the Secretary-General.
In the first place, if the arrangement in fact had contemplated
the supplying of information upon the basis of which the SecretaryGeneral could then act independently, it would hardly have contemplated the transmission of the State Department's conclusions rather
than facts. The purpose of the arrangement was· to identify the
political views or affiliations of individuals, not to supply facts. The
arrangement contemplated that the Secretary-General would make no
independent investigation but would act upon the basis of conclusory
comment or designation by the transmitting agency. In short, the
very form of report which was contemplated is inherently inconsistent
with the contention that the Secretary-General merely received "information" pursuant to it, with respect to which he retained complete
freedom of action.
The Respondent's own statement on the "arrangement" admits
that the U. S. reports transmitted for action by the Secretary-General
consisted of evaluation, advice and directives. Thus '(McCarran Hearings, p. 420) :

"'* • • Where the response was unfavorable the mission
[i.e., U. S.] usually gave only oral evaluation, which consisted
many times of a single word, such as 'reject', 'questionable' or
'incomplete'."
Indeed, the statement itself proves that the U. S. instructions
did not serve merely as a basis for further independent investigation
of facts by the Secretary-General. For, the Do'S. did not transmit
to the Secretary-General any of the facts and data groundi~g. the
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evaluations. The Administration's official report stated (McCarran
Hearings, p. 420) :

"It must be borne in mind that adverse evaluations, when
:r~ceived,

have been wholly unaccompanied by security evidence
or information on which the evaluations were based. .. .... The
result has been to make it impossible to ascertain whether the
evaluation involved a present activity or a past activity from which
the person had completely disassociated himself."
Moreover, the uncontradicted record shows that the SecretaryGeneral understood that the State Department's "comments" were
designed to register an objection to the individual's employment.
Any adverse report submitted by the State Department, in the
language of Mr. Humelsine, "was understood by the United Nations to
be sufficient to cause them to discharge the individual because of Communist association or actual Communist" .... membership" (McCarran Hearings, p. 341), and again (at p. 378) :
"Mr. Sourwine: The United Nations, of course, understood
the basis on which you were filing your adverse reports 1
"Mr. Hickerson: They did, yes, sir.""
Contrasting with the Secretary-General's present self-serving
"explanations", is the factual report by Assistant Secretary of State
Hickerson to the effect that the State Department's evaluations also
constituted the final termination action evaluation. He stated in
answer to Mr. Price's claim that the documents were to serve merely
as a basis for independent investigation (McCarran Hearings, p. 417) :
"However, to my knowledge there never was at any time a
statement from the Secretary-General that the secret procedure
was unsatisfactory in the sense that he would not act on the basis
of the comments being supplied and that these comments were
useful only as a basis for further investigation. If there had

* See also McCarran Hearings (at p. 379) to the effect that the "ultimate
fact" sought by the Secretary-General was "whether the Department, on a basis
determined by it, felt justified to express its opposition to the continued employment of that particular person by the United Nations".
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been, we would have taken steps to try to work out a new procedure." '"
The manner in which the arrangement was implemented establishes the contenti0l?- that it contemplated an active collaboration and
not merely a device· for transmitting information. Thus, the State
Department representative' testified (McCarran Hearings, at p. 293):
"Mr. Hickerson : We, of course, interested ourselves in these
cases, and followed up on them, and maintained contact with the
Secretariat with regard to these people • • • we tried to keep
after them.
"Senator Ferguson: Last month we gave you the information about a man we find is still on the payroll.
"Mr. Hickerson: Yes, sir.
"Senator O'Conor: Was any record made of the follow-up?
"Mr. Hickerson: No, sir. It was oral.
"Senator O'Conor: It was oral'
"Mr. Hickerson: Yes, sir.
"Mr. Humelsine: That was in the original agreement.
"Senator Ferguson: That was to remain oral'
"Mr. Hickerson: Yes, sir."
The absurdity of the contention that the arrangement did not
involve a form of State Department clearance is established by the
following colloquy in the record (McCarran Hearings, pp. 347-348) :
"Senator O'Conor: The question I would like to ask is: With
that understanding, were there any instances where in a situation

* The close relationship which the arrangement created between adverse report and termination is, perhaps unconsciously, revealed by a statement of Assistant Secretary Hickerson, referring to a remark in his letter transmitting the list
of those subject to "adverse" comments (McCarran Hearings, p. 373). He testified that in the letter he expressed the hope that the names of those still on the
payroll would not be made public "because I am afraid that will prejudice Mr.
Lie's getting rid of them." Significantly enough, the letter as printed contains
no reference to Mr. Lie's difficulties, an omission undoubtedly explained by the
circumstance that two paragraphs of the letter were deleted by direction of the
Chairman of the Subcommittee (McCarran Hearings, p. 390).
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after the adverse report was submitted by the State Department
representatives to the United Nations representative, there was
any answer back that the United Nations did not agree with the
opinion of the State Department.
"Mr. Humelsine: I believe there were cases such as that
in which there were conversations between the United Nations
Secretariat and the United Nations Office in the Department of
State. I only know of one case by name where, out of my own
certain knowledge, there was such an exchange.
"Senator O'Conor: So that in that one case there was. Were
there others ~
"Mr. Humelsine: That is right.
"Senator O'Conor: There was some difference of opinion as
to the evaluation of the information or as to the facts in the case~
"Mr. Humelsine: Well, there appeared to be a difference of
view through the fact that despite a number of recommendations
being made the man was continued to be employed by the United
Nations Secretariat, and at one point the United Nations Secretariat even approached the State Department after the adverse
report had been made asking that he be promoted-asking that
the State Department agree in a promotion for the individual.
"Senator O'Conor: And would you tell us who that was?
"Mr. Humelsine: That was the Weintraub case.
"Mr. Sourwine: Why should the United Nations ask the State
Department to agree to the promotion of an individual if both
were zealous in the principle that what the United Nations did
with its personnel was not to be influenced by the member nationsY
"Mr. Humelsine: I cannot answer that question." «0
This contradiction between principle and practice was emphasized
by the State Department's concession that the "United Nations was
not seeking objective information about this matter, except information
with regard to the State Department's own feeling, and the degree
of objection that the State Department had to the man in question"
(McCarran Hearings, p. 348).

* N or

can anyone answer that question.
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The arrangement thus plainly contemplated the seeking of instructions by the Secretary-General and the attempt to influence him by
the United States. That this is so, is further shown by the circumstance that, notwithstanding the fact that evaluations and conclusions
alone were transmitf~d, the' Secretary-General denied employment to
every candidate evaluated ,unfavorably by the U. S. The official
administration statement reports (McCarran Hearings, p. 420) :
"United Nations records show only the one instance • • •
where a staff member was employed after receipt of an adverse
comment, and this person was later terminated."
One could hardly assume that it is mere coincidence that 10 candidates for UN employment were rejected as a result of an independent
evaluation rather than because in each case there had previously
been an adverse report from the State Department.
And a remarkably high number of individuals who were subject
to adverse comments by the State Department were terminated and
in most instances the terminations followed shortly on the heels of
adverse evaluations by the State Department.
There have been time lags between the receipt of the adverse
evaluation and the termination. But the State Department's explanation of these lags hardly establishes that the Secretary-General sought
to resist the adverse report. Rather, where Secretariat members survived adverse reports for a period of time" it was due largely to the
fact that the Secretary-General needed time to :find some pretext for
the termination. The State Department itself recognized that he
required time to evade the mandatE' of the Charter and to cloak the
termination in such a form as to avoid charges that he was applying
"one rule to American employees and other rules for other nationalities" (McCarran Hearings, p. 294). He had to find a means of making
the termination defensible before the Tribunal. As Mr.' Hickerson
explained at page 295 in summary:
"So he has had great difficulties to contend with and I think
that tends to explain this time lag."
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Even if there were independent implementation of the secret
agreement, that fact alone would not legitimatize the terminations. The
record unmistakably shows that the political standards governing the
_arrangement were the product of an illegal collaboration. It cannot
be contended that it is permissible for the United States to set the
political standards for Secretariat staff tenure, to screen staff members, and to arrange for the Secretary-General to take effective notice
of these national political evaluations, so long as it is the SecretaryGeneral who confirms the evaluation -within the political standards
set by the national state, and so long as it is the Secretary-General
himself who officially announces the termination.
Of course, this distortion rests on the untenable assumption that
national interference does not violate Article 100 if the meddling
Member State stops just short of officially confirming its own staff
evaluations and actually handing out the termination notices. Obviously, Article 100 does not rest on such absurd distinctions. If it did,
the independence principle would dissolve. For, this is the very
manner in which the Charter-proscribed interference by external
authorities operates. The Member State discreetly voices its displeasure with, or unfavorable evaluation of the staff member and indicates
termination. The fact that the State does not step into a formal
Secretariat capacity to confirm its own pressures does not mean that
external force has not had its full illicit play.
Here, the controlling substantive standards of the termination
evalutions were set by the United Sta,tes agencies, not by the SecretaryGeneral. These agencies determined that United States nationals
who were "Communists" should not be employed in the Secretariat,
and then made the evaluations alleging that certain such staff members
were "Communists". At the maximum, the role of the SecretaryGeneral consisted in his confirmation of these evaluations under the
political standards promulgated externally. If an otherwise competent
staff member with a record of loyal devotion to Secretariat duties
is labelled personally obnoxious by a Member State, and the SecretaryGeneral then confirms that the staff member is personally obnoxious
to that State and terminates him, the Secretary-General obviously has
not acted independently under valid Charter standards of tenure.
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Moreover, the Charter condemns the very seeking or rece'LV'Lng
of such external evaluations or influence. In the face of the record
in these cases, even the partisan advocate cannot claim that the Secretary-General did not both seek and receive the United States' evaluations and instructions regarding the undesirability of continued
Secretariat employment for these staff members alleged, under U. S.
standards, to be "Communist" and therefore at odds with the political
orthodoxy of the agencies of the U. S. Government.
Further, the whole context of the termination actions belies the
characterization of independent personnel actions motivated and
governed solely by proper Secretariat standards. In not a single case
did the Secretary-General specify facts to show lack of competence
or devotion to Secretariat duties. If Secretariat standards governed
and motivated, then Secretariat facts should have been available and
proved.· The arrangements with the United States and the evaluations
and requests transmitted thereunder were accomplished in secrecy.
But the truly independent Secretarjat personnel standards and staff
member evaluation reports are open. Only because the arrangements, the standards and the evaluations did not comport with the
proper prevailing Secretariat regulations and criteria was it necessary to travel the paths of secrecy.
Finally, in assessing the impact of U. S. intervention, the Tribunal
is not free to ignore the steady pressure of the McCarran Subcommittee and its members, as well as the Federal Grand Jury, which had
become interested in the United Nations. The threats and attacks
of the former are summarized in the Chronology of Events, Annex I,
par. 8-10. The Secretary-General freely conferred with representatives of the Subcommittee, as well as with Assistant U. S. Attorney

* A flat admission that the terminations were wholly the work of the external
evaluations and instructions appears in the administration statement (McCarran
Hearings, p. 421).
"The Secretary-General could not give such reasons in many instances without a breach of confidence with the source."
Obviously, if the reasons were based on independent Secretariat standards
and Secretariat facts and investigations, there would be no "breach of confidence"
problems. Only where the reasons rest with other external authorities does the
problem of keeping their confidence arise.
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Cohn, in charge of the Grand Jury. The demands of the members
of the Subcommittee for the termination of those who pleaded the
privilege against self-incrimination in its hearings were fully met.
~he Federal Grand Jury not only returned a "presentment" which
sought to influence the functioning of the United Nations·; but its
entire investigation was dedicated to creating termination pressures.
Its "presentment" includes the following revealing comment:

"One such official • • • has placed in United Nations posts
at least four officials who have invoked the self-incrimination privilege before us, and one person who the Senate Judiciary Committee has declared to be a 'conscious, articulate instrument of
the Soviet conspiracy'. U Despite public revelation of his conduct,
this division director remains to this day in his post of dangerously
high responsibility in the United Nations."
The UN official thus referred to subsequently "resigned". The
Grand Jury's efforts were even more rewarding in the case of two
Applicants in this proceeding, Irving Kaplan and Eugene Wallach.
They were both terminated after their Grand Jury testimony was
disclosed t by the Grand Jury to their superior officers for the purpose
of instigating their termination.t

* Despite the Grand Jury's statement in its presentment of 2 December 1952
that its "interrogation has been scrupulously confined to matters unrelated to
[staff members'] official activities in the United Nations", it probed such matters
as who had recommended Owen Lattimore's appointment at the United Nations,
who was responsible for certain statements published in UN reports, who had
supported the cases of certain terminated staff members, and it instructed many
witnesses to obtain copies of their employment applications from the archives
of the United Nations.
** The person thus characterized is Owen Lattimore.
t The entire question of the manner in which the Grand

Jury's obligation to

maintain secrecy was violated is discussed in Annex II.
:j: The Grand Jury pressures for the termination of Mr. Wallach are discussed under Point VII of this Brief. The disclosure of Mr. Kaplan's testimony
to his superior, Mr. Weintraub, and the pressures on the latter to bring about
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In the face of the massive governmental pressures which were
directed to,vard the Secretary-General to force the ouster of these
Applicants, it would be an insult to the intelligence of the members
of the Tribunal to contend that they were the product of the SecretaryGeneral's free an(t indep'endent decision.
2. The absolute Charter proscription against the exercise of external
national influence or pressure in the Secretariat applies with special
force to the host state.

In violating the Charter to make the recent arrangements with
the United States to terminate the Applicants, the Administration
appears to contend that the host country somehow is vested with
Mr. Kaplan's termination are described in Hearings of the Senate Internal Security
Subcommittee, 15 May 1952, pp. 4654-5.
"Witness (Mr. Weintraub): * * * some time early in April Mr. Kaplan
was called before a grand jury. In the course of the questioning before
the grand jury * * *
Senator Ferguson: Now, as I understand it, you have talked to the
grand jury, and they said there was nothing secret about what they were
telling you or what you told them.
Witness: They specifically told me that anything that transpired at
that hearing I was free to discuss outside.
Senator Ferguson: All right, you may proceed now.
'Witness : They then told me that they had directed certain questions
to Mr. Kaplan, and that he had refused to answer those questions, and they
wished to know what I was going to do about it.
Mr. Sourwine: Did they teli you what the questions were?
Witness: They did.
Mr. Sourwine: What were they?"

* * * * * *

"Witness: They then wished to know what I was going to do about
that and whether I wasn't going to fire him. I told them that I certainly
would wish to ask Mr. Kaplan some questions, and told them that I neither
hired nor fired for the United Nations. They then. wanted to know who
did. and I told them it was Mr. Lie and Mr. Owen, my superiors. They
wanted to know wasn't I going to tell them about this matter, and I said
I probably would, and I in fact did."
It seems clear that the zeal of the Grand Jury to force Mr. Kaplan's termination was so great that it not only improperly disclosed his testimony to his
superior, but directed the further disclosure of his testimony to UN authorities.
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special privileges to screen the staff and interfere in the affairs of the
Secretariat. This view now gleams with the lustre of approval by
the Secretary-General's Commission of .Jurists.
-

.

The Charter does not distinguish between the host country and
the other Member States. Article 100 imposes identical obligations
on all states; no exceptions or qualifications are made for the host
state. Nor do the Charter or staff regulations set up separate criteria
depending on the nationality of the staff member. As this Tribunal
held in the case of Howrani and 4 others:
"Where the law does not distinguish, it is not up to the Court
to make distinctions. ., ., ., "
Obviously, the fact that there would be such a thing as a "host
state" was known at San Francisco and London. Yet in no instance
did the founding conference even suggest different standards for the
host country. Surely if an exception had been intended, it would have
heen so stated in the Charter. Derogation from such basic Charter
principles may not be implied, especially where, as here, the Charter
formulation expressly negatives the attempted derogation.
On the contrary, the position of host country is one which requires
that State to take special care to meet the absolute Charter principle
of Secretariat independence. Naturally, it is easier for the host state
to bring pressure to bear on the Secretariat, and, conversely, for the
Secretariat administration to be influenced by these pressures. That
special obligations rather than dispensations were attached to the host
states was noted by the Preparatory Commission:
"Political conditions in the host state, and the general character of the press and public opinion should be in harmony with
the spirit of the Preamble and of Article 1 of the Charter. The
United Nations should be so situated as to be free from any
attempt at improper political control or the exercise of undesirable
local influence" ., • " (PC/EX/113/Rev. 1, 1 Nov. 1945, p. 116).
For this very reason many authorities had warned against locating
Secretariat headquarters in a powerful state. Thus, the Royal Institute of International Affairs observed:
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. "The main and probably inescapable disadvantage of location
within the boundaries of a major power would be a tendency for
the organization to be overshadowed by the international policies
and relations of its host. It might even be affected by national
political issues" ~rhe International Secretariat of the Future
(1944), p. 47).
'
Indeed, precisely because a major power might transgress the
Secretariat's Charter independence, some states originally had opposed
the present headquarters site. They argued that:
"The United Nations should not be located in the territory
of one of the major powers, in particular, one of the five permanent members of the Security Council" (Yearbook of the United
Nations, 1946-1947, p. 41).
The special host state privilege which the Secretary~General has
arranged with the United States, strikes not only at Secretariat independence, but also at the principle of the equality of states.· Only to
the pressures of the United States has the Secretary-General deferred. U
Already these moves have brought world-wide disrepute

* In line with the principle of equality applicable as between states and as
hetween the members of the Secretariat, the Charter provides in Article 2 that
"The Organization is based on the principle of the sovereign equality of all
its members."
And of course, under the Charter and the staff regulations, staff members of all
nationalities stand equal in all tenure requirements.

** When, in 1948, the Czech Government proposed that the General Assembly replace that Government's former permanent representative, Mr. Jan Papanek,
in the Advisory Committee on Administrative and Budgetary Questions and the
Committee on Contributions on the grounds that he no longer enjoyed that Government's confidence and, moreover, maintained political affiliations and convictions which it opposed, the Assembly took the position that Mr. Papanek's membership in these committees was in the capacity of an expert, in which capacity
he enjoyed an independence from external influence akin to that of the Secretariat.
The remarks of the representative of the United States during the General
Assembly's discussion of this matter constitute an indictment of the extraneous
pressures effected by the United States in the present cases. The Official Records
of the General Assembly) Third Session) First Part) report:
"-:\Ir. Gross (United States of America) * * * [He] stressed that the
personal attack made upon Mr. Papanek seemed to him a tragic example of
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upon the Secretariat. The question is asked whether the Secretariat
has become the United States' peculiar suzerainty, and the staff its
speqial subjects. See Annex III.
the manrier in which the totalitarian States ignored fundamental human rights.
* * * To attack anyone without furnishing proof showed utter disrespect
for the dignity of the individual." (Fifth Committee, 121st meeting.)
"Mr. Gross (United States of America) wished to be associated with
the representative of the United Kingdom in deploring the fact that, in the
course of a speech before a Committee of the General Assembly, charges
had been made against the personal integrity and probity of an individual
who had never been tried, heard or convicted. * * * " (151st plenary meeting.)
Most of the other delegations likewise condemned such attempted interference with the independence of the Organization:
"Mr. Rey (Belgium) * * * It was to be doubted whether any person could
be deprived of the qualification of "geographical representative", even if he
were deprived of his nationality. The members of the Secretariat of the
United Nations were recruited on the same broad basis of geographical representation; yet if any Government deprived a number of its nationals in
the Secretariat of their nationality, should those persons automatically be
dismissed as having ceased to fulfil that condition? If the Committee upheld
that contention, the result would be that the staff of the United Nations could
be changed at the desire of Governments, and the impartiality and even the
existence of the Organization would thus be seriously threatened." (Fifth
Committee, 120th meeting.)
"Mr. W. G. Hall (United Kingdom) * * * The question of human rights
was being discussed by the Third Committee, and Mr. Younger emphasized
the fact that, coming as he did from a country where it was a fundamental
principle that a person should be heard in his own defense, he felt that it
would be deplorable if the Committee sat in judgment on the issue before it
without hearing Mr. Papanek's point of view. * * *" (Ibid.)
"Mr. Machado (Brazil) * * * The Brazilian delegation admitted that
Governments had a right to exercise a priori control over the appo·intment
of experts to the technical organs of the United Nations. Once the election
had taken place, however, the Governments concerned no longer had a right
to intervene. If they did so, no expert would be able to work objectively
and independently for fear of being recalled each time his Government found
his actions worthy of criticism. * * *" (Ibid., 121st meeting.)
"Mr. Rene Mayer (France) * * * By his election the member [of the
technical committee] chosen became an independent expert. He was independent in the sense that he was not affected by the changes in the internal
politics of his country. In that way the idea of governmental representation
was avoided and the experts thus appointed were forbidden to receive instructions from their Governments.
* * * Mr. Rene Mayer considered that while the position of those experts and that of the members of the Secretariat were not identical, they
were analogous. There would be no hope for the future of international
organizations if it was impossible to find experts capable of fulfilling their
task of supervision impartially and independently." (Ibid.)
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To the host does not belong the defilement of the Charter. The
host, on the contrary, must be doubly careful to uphold and respect the
Secretariat's independence. As the United States representative (the
late Senator Vandenberg) stated at the first session of the General
"
Assembly:
"The attitude of th"e Government of the United States is ......
a co-operative attitude, and wholly hospitable in regard to all cooperation which we, as host country, shall undertake to give to
this great institution .. .. .. " (Official Records of the General
Assembly, first part of the first session, Plenary meetings, pp.
454-455).
Equally erroneous is the view that the Charter's mandates may be
circumvented by attributing special persona non grata privileges to
the host state. First, the Charter does not permit of such privileges
and expressly voids all external influences, including even reflections
of such pressure. Secondly, the principle of persona non grata is
based on diplomatic and political considerations involved in the relations between national states. But Secretariat administration and
employment tenure are founded on international civil service criteria
which are non-diplomatic and non-political. Thirdly, persona non grata
is a privilege of the receiving state applied to the diplomatic representatives of the sending state.
'
Secretariat staff members, however, are not sent by their national
state (or any other states) or received by the host state. Staff members are not diplomatic officers; they do not represent one state in the
territory of another state. Staff members make individual contracts
of employment with the Secretariat. As in the present cases, the staff
members were neither sent to represent the United States in the United
Nations, nor appointed to serve as diplomatic representatives to the
United States. They were stationed in the United States solely because Secretariat Headquarters was physically located there.
Indeed, after the Charter violation involved in these cases came
to public attention, Canadian officials when asked whether Canada,
too, followed these practices of the United States, replied that the
Canadian Government, in accordance with its Charter obligations, refrained from all such arrangements and pressures. Thus, the following
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statement by the Honorable Lester B. Pearson appeared in the Toronto
Daily Star of 9 January 1953:

:

j

"Honorable Lester B. Pearson, Secretary of State of External
Affairs" at a press conference today was asked if Canada intended
to do as the United States is doing in screening some 40 of her
United Nations employees.
"'We have never taken the position in this country that a
Canadian working for the United Nations is the responsibility of
Canada,' Mr. Pearson said. 'It is the responsibility of the United
Nations. We don't recommend Canadians for United Nations
appointment. They are not appointed with our knowledge or
sanction, which is quite proper. We have never been asked to
screen Canadians who are taking United Nations jobs for security
purposes.' "
3. The power of the purse does not justify special United States controls
over its nationals in the Secretariat.

Just as the Congressionally-directed political persecution of U. S.
Government employees derives in part from the power of Congress
to make appropriations, so too is the power of the purse a factor in
Congressional attacks upon the UN Secretariat. Congress has made
no bones of the fact that, since the United States is the largest contributor to the UN budget, it has the right to inquire into UN personnel
policy, particularly with respect to the employment of U. S. citizens.
Senator McCarthy said bluntly to the Tydings Subcommittee in 1950:
". • • The financial contribution which the United States
makes towards the running of the United Nations amounts to
45.57 percent. Actually, of course, we are paying practically all
of that cost, in view of the fact that most of the Nations are contributing money we have previously given them. • •• I think one
of the things this committee should spend some time on is the
question of how • • • these • • • individuals with unusual backgrounds, shift so easily from the State Department to the United
Nations." (Hearings before a Subcommittee of the C.ommittee on
Foreign Relations, United States Senate, 81st Cong., 1st sess.,
State Dept. loyalty investigation, pp. 112-13.)
.
There also appears to be some confusion in Congress as to the
exclusively international functions of Secretariat members, whether

...---
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or not they are American citizens whose salaries Congress presumes
to be paid out of the U. S. contribution. For example, Senator Ferguson, a member of the Internal Security Subcommittee, remarked in
1951 :
r

"I can see why Russia would insist on having agents in the
United Nations. I would think that when we are putting on an
American we should check up on the question of the security of
an American because otherwise we are apt to have everybody in
the United Nations a Communist and we would have no representation." (Hearings of the Senate Subcommittee on Appropriations, 82nd Cong., 1st sess., Appropriations for 1952 for the Departments of State, Justice, Commerce and the Judiciary, p. 1162.)
When the General Assembly's Committee on Contributions met
for the first time in 1946, it was guided, in determining the percentage
contributions of the Member States, by definite principles which had
already been worked out by the San Francisco Conference and the
Preparatory Commission. Ability to pay was to be the decisive factor,
and account was to be taken of the war damage which Member States
had suffered. The U. S. contribution was initially set at 39.89 percent
and has since been reduced to 35.12 percent. Since the third session
of the General Assembly in 1948, the United States has been pressing
for a reduction to 33.33 percent.
There can be no question that, of all the Member States, the United
States has the greatest ability to contribute to the expenses of the
United Nations. But it has never been conceded by any delegation,
nor does any precedent exist either in the League of Nations or in the
United Nations, that a member may exert influence upon the world
organization in proportion to its contribution to the budget. Contributions are paid to the United Nations and are dispersed by determination of the General Assembly.
E.

Conclusion.

The founders of the United Nations desired that staff tenure be
tied only to standards of Secretariat efficiency and - international
loyalty. Admittedly these terminations were tied to the political
I'ltandards of agencies of the United States Government.
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The founders declared that it was illegal for a Member State
by evaluation, instruction or suggestion to call for the termination
of staff me~bers; these terminations were based on the then secret
requests of agencies of the United States Government to terminate the
staff members involved, because of secret United States dossiers
allegedly indicating Communist affiliations.
The founders legislated that neither initial appointment nor surely
continued employment of a staff member should in any way be subject
to external clearance; the status of Applicants was cleared with the
United States governmental agencies upon the basis of political
evaluations.
.
The founders provided that the only arrangements governing
Secretariat employment were the contractual arrangements between
the staff member and the administration based solely on the criteria
clearly described in the Charter and the staff regulations and rules;
in these cases the Secretary-General formed judgments based upon
the external political criteria imposed by the United States.
The founders expressly stipulated that the Secretary-General
could neither seek nor receive external evaluations, influences and
policies regarding staff appointment and tenure; the Secretary-General
here has not only received and acted upon such extraneities but has
taken positive steps to seek the external criteria and evaluations in
a framework of organizational secrecy_
The founders outlawed even a reflection of external influence
in the independent operations of the Secretary-General in the Secretariat; far more than a mere improper reflection, the actions and
policies in these cases were part of a formally-organized liaison between the instrumentalities of the United States Government and the
office of the Secretary-General of the United Nations.
The founders ordered that save in the case of fascists the political
associations and beliefs of a staff member, as well as any policy conflicts or differences between the staff member and a national state are
immaterial to Secretariat tenure; these staff members were terminated
by the Secretary-General because their alleged political affiliations
and views were not favored by agencies of the united States Government.
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POINT IV
THE TERMINATIONS WERE IMPROPER IN THAT THEY
WERE BASED ON ARBITRARY AND EXTRANEOUS POLITICAL
CONSIDERATIONS. '
Had the Secretary-General acted solely on his own initiative and
with complete independence, had there been not even a circumstantial
reflection of external pressures, these termination actions nevertheless
would have been illegal, because they were based on political standards.
'Whatever the scope of administrative termination powers of the
Seeretary-General, in no event may he act arbitrarily on the basis of
political factors. Save in the case of fascists the law of the United
Nations expressly condemns political criteria for staff appointments
or tenure and establishes positive guarantees for the staff's freedom
of political affiliation and belief. Political terminations, as here, cannot
be "in the interests of the United Nations". And proof, as here, of
political motivations or standards immediately will invalidate termination actions.
A.

These terminations were motivated hy political considerations.

The record now is irrefutable that the United States governmental
agencies brought about the terminations because applicants were alleged
to have had or it was suspected that they were likely to have "Communist" political affiliations which were disfavored and opposed by these
governmental agencies. This was the sole substantive standard at the
basis of the terminations. Moreover, as we show in Point III supra, the
Secretary-General acted upon, and followed these external allegations
and evaluations without specification of factual proof and" of course,
without ever having presented to the terminated staff members factual
charges and proof.
TV e must emphasize again to this Tribwnal that there has been no
evidence whatsoever that a111J one ot the applicants violated any laws
ot the United States or committed any crimes against the United States.
There have been no such charges or convictions under the legal processes
ot the United States. Only the question ot p.olitical orthodoxy is present.
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B.

The law of the United Nations expressly guarantees full political freedom to staff members.

Except in-the case of fascists, individual political beliefs and associatiomJ have no relevance whatever to staff appointment in the Secretariat.. And the political preferences of particular governments or
Member States are entirely immaterial to Secretariat employment. The
Charter establishes purely non-political standards of efficiency and
integrity in the performance of duties as the sole criteria for Secretariat employment and tenure. Article 101 provides:
"The paramount consideration in the employment of the staff
and in the determination of the conditions of service shall be the
necessity of securing the highest standards of efficiency, competence
and integrity."
These are the only standards for determining whether the continued employment of a staff member free from termination is "in the
interests of the United Nations". The interest of the United Nations
is to ensure that its staff members perform in the Secretariat with
"efficiency, competence and integrity"; it has no interest to promulgate
or enforce any brand of political conformity or orthodoxy.
Consider for a moment the significance of the fact that these concrete standards are spelled out in the Charter itself. Being Charter
standards, they must constitute the supreme law of the United Nations.
No other bodies, including the Secretary-General or any jurists with
whom he may consult, are empowered in any way to modify or alter
these standards. In the second place, as the basic Constitution of the
organization, the Charter deals only with fundamentals. Therefore, if
such specific details as the particular standards of employment and
tenure are spelled out in the Charter, the mandate can be only that the
drafters demanded the strictest adherence to the specified criteria.
Any application of these standards which detracts or departs from the
Charter's criteria must be invalid. And most assuredly, the use of
standards excluded by the Charter aims and specifications is void.
If, as in these cases, the facts demonstrate that the terminations
actually were based on alleged political unorthodoxies (and indeed the
fantastic evaluation that some staff members might favor such unorthodoxies in the future) measured by the preferred political creed of a
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Member State, the terminations are not based on United Nations'
criteria, are improperly motivated and cannot possibly be justified by
the "interests of the United Nations".
The Preparatory -pommission's deliberations and reports give
ample evidence that United Nations' interests are concerned solely with
these specific criteria of Secretariat work performance and that political
or other external standards are to be condemned. The Executive Committee of the Preparatory Commission explained that special external
national interests and political preferences were to be expressly excluded in the operations of the Secretariat:
"Such a Secretariat cannot be composed even in part of
national representatives responsible to governments. For the duration of their appointments, the Secretary-General and the staff will
not be the servants of the country of which they are citizens but the
servants only of the United Nations • • • [These obligations clearly
involve] a broad international outlook and a detachment from national prejudices and narrow national interests."
When the founders of the United Nations desired to establish any
sort of political standards or disqualifications they knew how to do it by
express reference. And it was only in the case of fascism that a political
disqualification was imposed. Otherwise the political proscription remained intact. Indicating that only the ban on fascists could be applied
under the proper Secretariat employment standards, the Preparatory
Commission reported (p. 92, par. 57) :
"The Secretary-General should take the necessary steps to
ensure that no persons who have discredited themselves by their
activities or actions with fascists or Nazis shall be appointed to the
Secretariat." •
And:
"An appointment should not be terminated to make way for
the appointment of a person of some other nationality or for other
reasons not connected with the staff member's own work." (Ibid.,
par. 60.)

* Staff Rule 56 adopted in 1946 provided that "no persons shall be appointed
who have discredited themselves by their activities or connexions with fascism
or nazism." This staff rule appears to have been omitted, without the authorization of the General Assembly, from the 1 December 1952 edition of the Staff
Rules.
-
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Further, the criteria of employment and tenure have been defined in
the same way by the General Assembly. The General Assembly never
has made the slightest concession to political standards, national or
otherwise. Thus, Staff Regulation 4.2 reiterates the Charter standards
of ~"efficiency, competence and integrity" in the performance of Secretariat duties and the maintenance of an independent international
status. A~d Regulation 1.4 expressly protects any individual political
convictions which staff members may have:
"They are not expected to give up their • • • political • • •
convictions."
Here, the terminated staff members were penalized by the Secretary-General solely because it was alleged by agencies of the United
States government that they maintained or possibly would maintain
political convictions disfavored by the United States. Thus, the Secretary-General did that which the General Assembly Staff Regulation
expressly forbids.
'When the General Assembly adopted a new set of staff regulations
in 1952, the representatives uniformly explained that the basis of staff
tenure consisted in the efficient and devoted performance of Secretariat
duties, not in any external political standards. The following typical
summary of objectives is found in the Official Records of the General
Assembly (Sixth Session, Fifth Committee, Summary Records):
" • * • the object of all the various proposals submitted to the
Committee was to increase the efficiency of the Secretariat and to
protect the legitimate interests of staff members. Members of the
Secretariat approached their duties in a lofty spirit of abnegation
and devotion to the ideal of the Charter. That spirit must be maintained by giving them all the necessary incentives and opening up
to them the prospect of an administrative career." (336th meeting,
par. 36.)
Manifestly, arbitrary national pressures do not increase the efficiency of the Secretariat; rather, as occurred here, they destroyed
morale and efficiency. Also, a staff member's political convictions constitute his legitimate interests and since it is the object of the staff regulations to protect those legitimate interests, a termination penalty imposed as a result of national evaluation of the propriety of such political
convictions must fall.
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In his past official statements, which have become increasingly if
not completely divorced from his later termination actions, the Secretary-General recognized that only these objective Charter criteria of
performance validly cOl1ld be applied in determining staff tenure. It
is ironic that in the publi:C statements issued to explain his employment
standards and to answer the criticisms which had arisen following these
termination actions, the Secretary-General stated that he was acting
in personnel matters:
"slowly and carefully and exacting the high standards laid down by
the Charter * * *. [The Selection Committee] has no instructions
except to conduct this review with scrupulous fairness towards all
concerned * * *. My policy is to have good people, and if there are
good people who are capable, then it is in the interests of the United
Nations to give them employment." (Statement of the SecretaryGeneral, Press Conference, 6 June 1952.)
In his memoranda and statements to the Fifth Committee at the
sixth session of the General Assembly, the Secretary-General repeatedly
emphasized that "the prime foundations of the structure we are seeking
to build is the permanent or career appointment", based solely on
"the high standards envisaged by the Charter, both as regards personal
qualities and geographical distribution." As the foregoing sections of
this Brief have proved these terminations far from being executed with
"scrupulous fairness" were arranged in unscrupulous secrecy. The unquestioned capability of each of the terminees completely satisfied the
interests of the United Nations as the Secretary-General has defined
those interests; however, the political interests of the United States
were not satisfied and therefore the capability standard was discarded.
All reports and studies made by the United Nations personnel
bodies point to the controlling force of the performance criteria laid
down in the Charter, and categorically reject personal or political
standards.
The International Civil Service Advisory Board formulated these
fundamental principles as follows:
"Without variation with the Charter or basic constitutional
provisions each international organizatio~ pre~cribes two basic
criteria in the selection of staff. The first IS efficIency, competence
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and integrity, which is either expressly or by clear inference considered paramount, and the second is wide geographical distribu-.
tion of staff. It is of the utmost importance that appointments to
the staff of the respective organizations be made solely according
to these criteria and without regard to personal and political pres-'
sures." (International Civil Service Advisory Board: Report on
Recruitment Methods and Standards for the United Nations and
the Specialized Agencies.)
And the formulation developed by the United Nations Seminar on'
Public Personnel Management in line with the Charter and staff regulation provisions stated:
"Career employees should be provided with reasonable protec~,
tion against arbitrary dismissal for political or other unworthy
'.I< .. .. reasons.
They should be assured of permanent employ-;
ment as long as their services are needed and their work is effi-·.
ciently performed." (Report of the United Nations Seminar on
Public Personnel Management, October 1950 to January 1951, discussion of tenure.)
...... "A ...... phase, often found in patronage systems" .. •
[is the situation where] the heads of executive departments appoint'
their own subordinates on whatever basis seems to them valid. It
should be clear that nepotism, personal friendship and partisanship
all are employed. This system is rationalized on the basis that if
department heads are to be held responsible for the efficiency of;
their departments, they must be completely free to hire and fire'
their subordinates. If every agency head were actuated at all times"
solely by the public welfare and if all appointments were made'
solely on the basis of the competence of the appointees, there would
be reasons why such liberty would not be desirable. And it is the
common experience of mankind that less lofty motives do at times.
actuate the best of men." (ibid., p. 26.)
"A merit system is not really worthy of the name if it does not
provide adequate protection to the civil servants at every state of!
the employment process from recruitment to separation." (ibid.,
p.34.)
"The Belgian participant pointed out the danger of politi~al
or other influence being brought to bear subsequent to the recrUItment process, and he advocated adherence to the merit principle.
throughout the career of the civil servant." (ibid., p. 63.)
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r

"The third element in a system of personnel administration
• • • is a set of arrangements which ensure that entrance, advancement and tenure within the public service will be based upon merit
and not upon irrelevant or capricious factors." (ibid., p. 6.)
r

Far from being required to conform to particular national political
orthodoxies and policies, staff members who maintain their tenure are
obligated in the performance of their Secretariat functions to ignore
any such special interests or standards and to' follow exclusively the
international loyalties and requirements of the Charter and the regulations.· As the Preparatory Commission explained:
"All officials upon assuming their duties should make an oath
or declaration that they will discharge their functions and regulate
their conduct with the interests of the United Nations only in view
'" • •. If it is to enjoy the confidence of all the members of the United
Nations the Secretariat must be truly international in character
• '" •. Such a Secretariat cannot be composed even in part of national
representatives responsible to governments. For the duration of
their appointments the Secretary-General and staff will not be the
servants of the state in which they are nationals but the servants
only of the United Nations." (Report of Preparatory Commission,
pp.81-85.)
Finally, the Universal Declaration of Human Rights, adopted by
the General Assembly, guarantees full freedom of political association,
beliefs and convictions. It provides:
"Everyone is entitled to all the rights and freedoms set forth
in this Declaration without distinction of any kind, such as race,
color, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status." (Article 2.)
"Everyone has the right to freedom of thought, conscience and
religion ......... " (Article 18.)

* At the first session of the General Assembly, the United Kingdom representative, Sir Hartley Shawcross, pointed out that "we are asking * * * the
States * * * to release a handful of men in order that we may establish a civil
service which is truly international and truly free." (Official Records of the First
Part of the First Session of the General Assembly, Plenary Meetings, 31st Plenary
Meeting.)

...-========================;iiiiiiiiiiiiii......----------------,
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"Everyone has the right to freedom of opinion and expression'
this right includes freedom to hold opinions without interferenc~
and to seek, receive and impart information and ideas through any
media and regardless of frontiers." (Article 19.)
"Everyone has the right to freedom of peaceful assembly and
association." (Article 20(1).)
Clearly, the standards of the Declaration must at least apply within
the United Nations. The United Nations cannot deny to its own staff
members the standards of freedom and due process which it seeks to
promote throughout the world. These standards are an integral part
of the internal law of the United Nations. And this Tribunal so held in
in the Robinson case. It would be absurd, as Ranshofen-Wertheimer
has pointed out, if an organization created to safeguard fair standards
throughout the world were not "exemplary in its own employment
policies and practices." (The International Secretaria-t, 1945, p. 390.) ,.

* The absorption of these fundamental standards into the law of the United
Nations has been explained by an official of the United Nations Legal Department as fonows:
"* * * Perhaps most important law perfonns a function of expressing
the basic values and ideals of the organization. This * * * is not peculiar
to United Nations law for all legal systems express what Pound has called
the 'received ideals' of the particUlar society. * * * In Anglo-American law,
one thinks of the ideals expressed by concepts such as 'restraint of trade',
'good faith', and 'due process of law'. In the United Nations one turns to
the Charter or to general international law for the expression of basic values;
numerous examples come to mind: 'sovereign equality', 'equal rights and
self-determination', 'fundamental human rights'. * * * What is of significance is that the legal formulation of these ideals and principles is not merely
an expression of desirable ends but is in the fann of imperative claims for
obedience and observance, claims which are recognized as having a higher
degree of obligation than political or moral principles." (Oscar Schachter,
"The Place of Law in the United Nations", in Annual Review of the United
Nations Affairs, 1950, p. 223.)
This analysis by the Deputy Director of the United Nations Legal Department constitutes a complete indictment of the terminations involved here. There
was no obedience to the ideals and principles of political freedom, international
loyalty and tenure protection against arbitrary pressures and standards in these
cases; flagrant violation replaced the "imperative claim for obedience and observance".
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Properly adhering to the Charter, the staff regulations, and the
ideals of the Universal Declaration-the law of the United Nations-we
find that it is improper and contrary to the standards and interests of
the United Nations to terminate staff members upon political considera-'
tions.
The Tribunal also must consider the startling international implications of the extraneous political motivations involved in these cases.
Here the Secretary-General not only wrongfully adopted political standards but more than that, the standards were those of the United States.
Thus, acceptability in the Secretariat is equated with political acceptability by agencies of the United States Government. But represented
in the United Nations are states with many different political creeds and
systems. Secretariat deference to anyone of them necessarily destroys
the impartial international entity and conflicts with the principle of
equality of states or sovereign equality.
Moreover, if staff members of United States nationality may be
judged by the political standards espoused by a particular governing
administration of the United States, then, Czech nationals may be
judged by the standards of the government of Czechoslovakia, Canadians by the standards of that government, etc.
In tenure and loyalty criteria, however, the Charter and the staff
regulations do not distinguish between staff members on the basis of
nationality. Either political standards remain banished from the Secretariat, or the Secretariat is fragmented into political categories at the
instance of the powerful states which are capable of exerting the most
effective pressure.

,
I

C. No valid exceptions have been announced to the ban upon
politically motivated terminations.

The Secretary-General seemingly attempts to explain away these
political improprieties by suggesting that the Secretariat cannot tolerate
staff members who are "disloyal" to their national states. (Annex I.,
par. 8, passim.)
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The key to the Secretary-General's error is the meaning ascribed
to such words as "disloyal".'" The Secretary-General would give the
impression that we are dealing here with convicted spies, traitors or
those who engage in activities to overthrow the government. Such is
no.t the case. Actually, what the Secretary-General means is that, to
suilt his convenience he has termed "disloyal" those U. S. nationals on .the staff who are alleged (no factual proof ever having been offered)
to have, or even to be likely to have political convictions disfavored by
governmental officials in the United States. But verbal labels do not
erase the United Nations principle that political conVictions are inviolable and offer no basis for unfavorable evaluations of staff members.
The Secretary-General resorts to a second type of justification. He
engrafts upon the language of United Nations staff obligations the
s~tbstance of United States standards, hoping thereby to achieve a transition from proscribed national considerations to permissible United
Nations interests.
Thus, the political non-conformist is to be banned not for the real
reason, namely, that he is a non-conformist, but rather because of the
claim that his non-conformity is not "in the interests of the United
Nations." The fact remains that no political criteria whatever for
Secretariat tenure are embraced within the concept of "United Nations
interests" as defined in the United Nations Oharter and regulations.
This missing link cannot be supplied simply by plucking political criteria
and standards from outside the United Nations. Thus, the essence of
the Secretary-General's contention remains this: It is against the
interests of the United Nations to antagonize officials of the United
States Government by rejecting the political characterizations and demands made by those officials.
The Secretary-General treats in the same fashion the regulations
regarding the integrity and standards of conduct required of staff

* The Commission of Turists' enthusiasm for this highly subjective and emotional term led it into difficulties. After its opinion was written, it was forced
to issue a corrigendum substituting for the word "disloyal" or its equiyalent the
expression "subversive activities" or "espionage" (A/INF/51 Corr. 1, 12 December 1952). This change was forced by the belated awareness that the host country's conceptions of disloyalty could r;ot be ~sed to condemn or prejudice ~he
rights of the nationals of other CQuntnes servmg as members of the Secretanat.
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members as international civil servants. He is reduced to the claim that
it is not fitting for staff members to find themselves in a position where
they are attacked politically by their government.· But the difficulty
is that the obligations of conduct are imposed on the staff members not
as nationals of the United States, but "as internn,tiona}, civil servamts"
(Regulation 1.4). And "as international civil servants" staff members
are not obligated "to give up' their • • • political • • • convictions".
Thus, it cannot be, in the langu~ge of Regulation 1.4, "incompatible with
the proper discharge of their duties in the United Nations" or contrary
to "the reserve and tact incumbent upon them by reason of their international status" to maintain alleged political convictions to which a
Member State objects.
The true scope of these "obligations" is not a novel issue; it has
heen fully defined in the United Nations. The Applicants have adhered
to them faithfully. The foremost obligation is to maintain an exclusively international loyalty above particular national interests and
pressures. United Nations authorities officially and repeatedly have
defined this fundamental obligation as involving
"a broad international outlook and a detachment from national
prejudice and narrow national interest."
This includes not political or other special national qualifications, but
rather
"the ability to work effectively with members of any race, religion,
color or cultural background; adaptability to new surroundings
and problems; and stability of character under pressure of heavy
work." (International Civil Service Review Board Report, p. 20.)

* The sharpest example of this form of justification is presented by the termination of Mr. Kaplan. This Applicant was informed that the Secretary-General,
in seeking his resignation, "in the interests of the United Nations", had no information upon which to form a judgment either upon the merits_ of the political
charges against him or upon Mr. Kaplan's conduct in meeting them. He was
told that the sole basis for the Secretary-General's request for his resignation was
the "possible embarrassment" arising from future publicity. When the SecretaryGeneral refused to give this reason in writing because public acknowledgment
of the reason in itself would prove embarrassing, the arrangements for a resignation through an exchange of letters collapsed.
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No facts have been presented or proved in these cases to constitute
violations of this obligation. Indeed, it was precisely because of the
assertion of national pressures against the international status of the
staff ~embers that the Applicants were terminated.
S~condly, the reserve and tact which staff members are obligated,
to observe under Regulation 1.4 with respect to an "action" and "pronouncement" which might reflect upon their international status are
specified in the rules promulgated by the Secretary-General himself.
See Rule 101.6, in specific implementation of Regulation 1.4. The
Applicants have not engaged in any of these types of activities or
pronouncements and have not so been charged.

Rule 101.6 is not vague; it specifies very clearly those types of
lloutside activities and interests" which are prohibited and which could
reflect on staff members' international status. The rule provides:
" (a) Staff members shall not engage in any continuous or recurring outside occupation or employment without the prior approval of the Secretary-General.
"(b) No staff member may be actively associated with the
management of, or hold a financial interest in, any business concern
if it were possible for him to benefit from such association or financial interest by reason of his official position with the United
Nations.
"( c) A staff member who has occasion to deal in his official
capacity with any matter involving a business concern in which he
holds a financial interest shall disclose the measure of that interest
to the Secretary-General.
"( d) The mere holding of shares in a company shall not constitute a financial interest within the meaning of this rule unless
such holding constitutes a substantial control.
" (e) Staff members shall not, except in the normal course of
official duties or with the prior approval of the Secretary-General,
perform anyone of the following acts, if such act relates to the
purposes, activities, or interests of the United Nations:
(i) issue statements to the press, radio or other agencies of public information;
(ii) accept speaking engagements;
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(iii) take part in film, theater, radio or television productions;
(iv) submit articles, books or other material for publication."
The remaining standards of conduct applicable to staff members
are covered in Regulations 1.5, 1.6, 1.7 and 1.8. The Applicants were
not charged with transgressing nor did they in fact transgress these
obligations. They did not "communicate to any person any information
known to them by reason of their official position", or "use such information to private advantage" (Regulation 1.5); they did not "accept
any honour, decoration, favour, gift or fee from any government or
from any other source external to the organization" (Regulation 1.6) ;
and they did not become candidates "for a public office of a political
character" (Regulation 1.7.)
The only area in which the regulations refer to national standards
in relation to conduct of staff members is that provision of Regulation
1.8 which holds that the privileges and immunities attached to United
Nations duties furnish no excuse for a "failure to observe laws and
police regulations". These Applicants, of course, have not been charged
with violations of the laws and police regulations of the United States
under the legal processes of the United States.-

* The holding of any particular political conviction, far from being invalid
under the laws of the United States, is affirmatively protected from infringement
or invasion by the Bill of Rights which forms a part of the Constitution of the
United States. And if the Applicants were punished not for their thoughts or
views but for their alleged affiliations, then they are also being punished for constitutionally-protected conduct. The "odious doctrine of guilt by association is
inconsistent with a free society." See Commager, "The Pragmatic Necessity for
Freedom", in Civil Liberties Under Attack (1951), p. 15. For this reason the
Niirnberg trial rejected its use. Mere membership in Nazi organizations was
not accepted as proof of war guilt without further evidence of personal participation in criminal activities of the Nazi Party. Wechsler, The Issues of the
Niirnberg Trial, 62 Pol. Sci. Q. 11 (1947); d. Jackson, The Nurnberg Case
(1947), 88-89, 103-111. It is a fundamental principle of the U. S. Constitution
that guilt by imputation is not permissible. "Guilt with us remains individual
and personal, even as respects conspiracies. It is not a matter of mass application." Koteakos v. United States, 328 U. S. 750, 772. See Schneiderman v.
United States, 320 U. S. 118, 154, 159 (cancellation of citizenship of a communist unlawful) ; Bridges v. Wixon, 326 U. S. 135, 163. In Wieman v. Updegraff,
344 U. S. 183, the Supreme Court recently held that a public servant may not
be denied employment upon the basis of organizational membership alone.
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The third device by which the Secretary-General has attempted to
equate extraneous United States political evaluations and considerations with United Nations interests and the criteria of staff tenure, concerns the exercise of the constitutional privilege against self-incrimination py certain of the Applicants.
A full discussion of this issue is contained in Point V, infra. It is
appropriate to point out here, however, that it is grotesque to construe
Regulation 1.4, as do the Secretary-General and his Commission of
Jurists,· in support of the view that the exercise of this constitutional
privilege constitutes a breach of the staff members' Secretariat obligations (and thus relates to the interests of the United Nations).
Regulation 1.4 has as its purpose the positive protection of such human
freedoms and not their restriction. It establishes "normative guarantees," as this Tribunal has held, to protect staff members in maintaining personal and political convictions. The freedoms asserted by
the staff members who relied on constitutional privilege to decline to
answer certain questions is of the very type covered by these guarantees
of Regulation 1.4.
Since Regulation 1.4 and implementing Rule 101.6 are expressly
addressed to positive protections, they permit of no broad exceptions and restrictions except insofar as such restrictions may be implied
in their terms. And, as already noted, the rules and regulations do
specify those types of activities and pronouncements which are not embraced within the guarantees of personal and political freedoms and
which are considered to be incompatible with the United Nations status,
or the tact and reserve of a staff member.
Significantly, the matters involved in these cases are not covered
by the exceptions but rather involve wholly different situations which
are pointedly covered by the positive guarantees of Regulation 1.4.
Surely, if the General Assembly had intended in drafting the regulations to designate a plea of the privilege against self-incrimination
a breach of a staff member's obligations, then by every reasonable expectation, it would have so indicated, for Regulation 1.4 sp~cifically

* A comment upon the composition of this Commission appears in Annex
III, and we discuss other aspects of its Opinion in the portions of this Brief
which follow.
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covers the field of such personal freedoms as they relate to staff members' conduct and obligations. And had the Secretary-General so
viewed the staff members' obligations under the regulations, he would
have surely indicate~ his views through the staff rules.
Despite the legal frationalizations which the Commission of Jurists
contributed to justify termination actions taken by the Secretary-General against the Applicants on the basis of assertion of the constitutional
privilege, the substantive essence of these actions remains political and
cannot be disassociated from the entire pattern of terminations involved
here. The facts established that most of these staff members actually
were terminated on the basis of political advices and evaluations of
the United States transmitted to the Secretary-General under the secret
arrangement for clearance and screening of U. S. nationals in the
Secretariat or on the equally improper basis of the McCarran Committee's operations.
The invalid interpretations of Staff Regulations 1.4 and 1.8 used
by administrative officials to contrive the necessary conflict with the
United Nations obligations and interests forced them into a procedural
quagmire. Thus, while arbitrarily contending that he has an absolute
power to terminate temporary-indefinite contracts, the SecretaryGeneral still found it difficult to claim the same powers with respect
to permanent contracts. This difficulty is created by Regulation 9.1(a)
which provides that a permanent contract holder may be terminated
only "if the necessities of the service require abolition of the post or
reduction of the staff, if the services of the individual concerned prove
unsatisfactory or if he is for reasons of health incapacitated for further
services. "
None of these factors existed here. The only way in which a
penalty may be imposed under proper circumstances on permanent
staff members for violation of the staff regulations is under Regulation
10.2 providing for disciplinary measures for unsatisfactory conduct
including the extreme penalty of summary dismissal for "serious misconduct."
But the political allegations against these staff members cannot
be readily related to a disciplinary situation, thus foreclosing as a
practical matter immediate use of Regulations 10.1 and 10.2. 80 in
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his determination to appease the demands of the Congressional Committee which was pressing him, the Secretary-General took the anomalous step of first reading a political requirement into the substantive
staff obligations covered in Regulations 1.4 and 1.8, then, in turn, without the slightest basis or justification reading these obligations into
Regulation 9.1(a) and finally emerging with a synthetic basis for terminating a permanent contract-a ground other than abolition of post
or reduction of staff, unsatisfactory services or incapacitation for·
reasons of health.
This tortured gloss cannot change the regulations and rules. If
there is no misconduct which can justify a dismissal, then the obligations relating to conduct as covered by Regulations 1.4, 1.8, etc., have
not been violated. If none of the three conditions specified in Regulation 9.1( a) exists, then there is no basis for termination. And, finally,
we remind the Respondent that the General Assembly has not yet
created the multi-headed semi-dismissal, semi-termination sanction
which the Commission recommended. #
For those staff members holding temporary-indefinite contracts
the Secretary-General used the "absolute powers" theory to cloak the
political considerations involved. This pretext was exposed, however.
when the secret arrangement between the Secretary-General and United
States Government came into the open. It was plain at that point
that the basis for the terminations consisted solely of arbitrary political
considerations and improper advice and pressures of the U. S. Government, so that the Secretary-General's insistence upon the "right" not
to state the specific reasons for the terminations of the temporaryindefinite contracts was no longer fully adequate to his task.
To reinforce his exposed position, he shifted to the theory that
the unfavorable political evaluations placed on these staff members
by the U. S. Government showed that their continued employment was
not "in the interests of the United Nations". As proved heretofore, however, it cannot be in the interests of the United Nations to establish
external political standards of Secretariat employment and tenure.
The situation is in the reverse, since it is precisely these United Nations
interests which provide that the external standards are to be completely
excluded in the Secretariat's personnel policies.
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Whether the theory be absolute termination power in "the interest
of the United Nations", or the alleged obligatiOns of conduct imposed
on permanent contract holders, the proscription against the application
of external political standards and pressures in the Secretariat applies
uniformly by mandatB.- of the Charter.
Nor does this proscriptio'n depend on whether the sanction selected
is termination, dismissal or the Secretary-General's new hybrid of parttermination and part-dismissal. When the arbitrary extraneity is
present, the personnel action stands voided. The proof here is complete
and direct, going even beyond the standard of mere circumstantial
reflection of improper influences or motivations. The terminations
were void.

POINT V
THE TERMINATION OF THE PERMANENT CONTRACTS
CONSTITUTED A BREACH OF THE TENURE RIGHTS OF THE
APPLICANTS HOLDING SUCH CONTRACTS.
The permanent contract holders who asserted the Fifth Amendment were purportedly discharged for "breach of obligations" under
Regulation 1.4. No such cause for discharge exists or was ever contemplated. Regulation 1.4 contains no provision relating to the discharge of staff members. It is significant that never before in the
history of the United Nations has there ever been a discharge for the
n~ason now entitled "breach of obligation".
The discharges which are permissible are those recited in Regulations 9.1 and 10. Regulation 9;1 permits termination of permanent
appointees "if the necessities of the service require abolition of the
post or reduction of the staff, if the services of the individual concerned
prove unsatisfactory, or if he is, for reasons of health, incapacitated
for further service." Regulation 10.2 permits. summary dismissal "for
serious misconduct". The terminations involved do not fall under
either Regulation 9.1 or Regulation 10.2 and are not sought to be
justified under either section by the Secretary-General.
The terminations violate basic tenure rights which were intended
only to be subject to the provisions of Regulations 9~1 and 10.2. The
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fundamental nature of a permanent contract has been consistently
recognized by the authorities. As the Secretary-General said:
"The prime foundation of the structure we are seeking to build
is,the permanent, or career, appointment. This has been recognized from the outset, and I reaffirm my conviction that this type
. of appointment must and will constitute the normal status of the
regular personnel of the Secretariat.
"For six years I have followed the policy of selecting my permanent staff slowly and carefully, taking into account the high
standards envisaged by the Charter, both as regards personal qualities and geographical distribution. Each year I have required the
most thorough review of temporary staff before selecting those for
permanent appointment, and have granted such appointments on
the recommendation of a representative group of my senior officials, and after I have been satisfied the staff member concerned
measures up. Every permanent contract issued by the United
Nations since February 1946 has been signed personally by me,
or has had my personal advance approval" (Doc. A/C/5jL. 164).
And
"Here I need only point out that the text of this proposed regulation, on which your Advisory Committee and I are in complete
agreement, does three things:
(a) It confirms the degree of security which has from the beginning been provided for permanent or career staff ., • • " (ibid.).

Thus, for example, the Secretary-General's proposal to increase
the number of permanent appointments was specifically based on the
theory of permanency. The Advisory Committee likewise expressed
a concern for "security of tenure", stating through its chairman:
"The Advisory Committee has expressed the hope in paragraph 3(vii) of its memorandum that 'the Secretary-General will
find it possible, upon careful review of staff members' qualifications, substantially to increase the number of permanent appointments, within the limits of established posts, during the next two
years.' This is a recommendation made by the Committee on previous occasions, and notably in its first report of 1950 (A/1313) on
the salary, allowance and leave system. It is therefore with pleasure that I have heard from the Secretary-General the assurances
given to the Fifth Committee on this cardinal point, which is
directly bound up with security of tenure for staff members" (Doc.
A/C. 5jL. 165).
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And the Fifth Committee stated:
"The Secretary-General explained to the Conrrnittee, in addition, his views on some correlative questions of personnel policy, as
background for consideration of the regulations themselves. Major
points emph~sized by the Secretary-General included:
(a) His conviction that the permanent or career appointment
must and would constitute the normal status of the regular personnel of the Secretariat;

(b) The care with which he had so far selected his permanent
staff, in accordance with his own determination, and repeated instructions from General Assembly organs, to raise the personnel
standards in the Secretariat;
(c) The importance of the distinction between permanent,
fixed-term and temporary indefinite appointments, and the guiding
lines he proposed to follow in using these different types of appointment;
(d) His view that the number of permanent appointments
should not exceed in the present circumstances some 70 to 75 per
cent of the established posts" (Doc. A/2108).

The Secretary-General himself has repeatedly emphasized the distinction between permanent and temporary contracts. Thus he has
said:
"In expressing his general agreement with the text as recommended, the Secretary-General desires, however, to call attention
to the form of proposed regulations 9.1 and 9.3 relating to terminations. In the case of 9.1, he believes that.theintent of this regulation might be better formulated if a clear distinction were drawn
between permanent and temporary appointments. In the case of
9.3 he feels that it might be advantageous if the proposed rates
and conditions of termination indemnities were to be included in
an annex to the staff regulations and thus subject to General Assembly approval. In these two cases he will express his views
more in detail later" (Doc. A/1912).
The Staff Council expressed the same view of "a clear distiIiction
between permanent and temporary appointments" (Doc. A/i912).
Similarly, as the Fifth Committee stated in discussing the remarks of
the Advisory Committee Chairman:
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"He emphasized the importance of clarifying regulation 9.1,
and of making more precise the distinction between permanent,
fixed-term and other temporary appointments. He expressed the
Advisory Committee's preoccupation with the question of security
_of tenure, and indicated the pleasure with which he had heard the
; assurances given to the Fifth Committee by the Secretary-General."
As indicated by the Advisory Committee Chairman, the SecretaryGeneral denied any desire to increase his powers over the termination
of permanent contract holders:
"Regulation 9.1 as proposed by the Secretary-General during
1950 (in document A/1360-under original number 9.2) introduced
no essential change in provisional regulation 21 beyond the insertion of 'reasons of health' as an additional ground for determination" (Doc. A/C. 5/L. 165).
He merely insisted that he "retain full discretion in the selection of
staff to be granted permanent appointments" (Doc. A/C. 5jL. 164).
It thus appears that the staff regulations contain no such ground
for discharge as "breach of obligation". Even if that ground for termination were added, the assertion of a constitutional right, as we show
in the next point, could not possibly constitute such a breach. On the
contrary, as we have already shown in Point IV C, the "breach of obligation" would be that of the Secretary-General. For he has defied
Regulation 1.4 which protects the staff members' "political and religious convictions" and he has disregarded the International Civil
Service Advisory Board's admonition "that appointments to the staffs
of the respective organizations be made «< «< «< without regard to personal or political pressures."
Since both these points have been treated elsewhere in detail, we
limit ourselves here to this single conclusion: 'the holder of a permanent contract was intended to have security of tenure. That is the
essential purpose of an indeterminate, i.e., permanent appointment.
The new doctrine of the Secretary-General destroys that security and
therefore constitutes a flagrant violation of the contract of permanent
pmployment.

123
POINT VI
THE PLEA OF THE PRIVILEGE AGAINST SELF-INCRIMINATION DOES NOT, JUSTIFY THE TERMINATIONS.
A.

The Commission of jurists.

In October, 1952 the Secretary-General was faced with a serious
dilemma. His secret arrangement with the State Department had
been deprived of effectiveness by the decisions of the Tribunal in the
H owrani and Robinson cases. There was no assurance that his new
reliance on Regulation 9.1 (c) as a means of implementing his political
purge would be approved by the Tribunal.
Equally pressing was the problem of finding some pretext for
proceeding against American nationals w.ho held permanent contracts.
He did not believe that he had the power under the regulations to
terminate permanent contract holders for being "Communists" and
had presumably been advised to that effect by his legal staff '(Annex
I, par. 7"').
This conflict between political pressures directed against the
Secretary-General and his legal powers was deepened by various
United States pressures. Members of the McCarran Committee were
attacking the Secretariat as "subversive" and demanding the ouster
of those staff members who had asserted the constitutional privilege
against self-incrimination (par. 8). Further charges of "red infiltration" were being made by Senator Wiley, the ranking Republican
member of the Senate Foreign Relations Committee- and a member
of the United States Mission (par. 7). In addition, there were rumours
of an impending "sensational disclosure" by a Federal Grand Jury.
Politicians seeking to manufacture issues for the national presidential
elections added to the clamour (par. 8).
At the insistence of the United States Government, a beginning
was made toward the drafting of new regulations for submission to
the General Assembly expanding the scope of the Secretary~General's
powers so as to authorize a political purge of American nationals
holding permanent contracts (par. 7).

* Subsequent references to paragraph numbers will be to Annex 1.
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It was against this background that the Secretary-General on
23 October 1952 announced that he would seek the advice of "a group
of eminent jurists" (par. 8). On 7 November the Secretary-General
announced the appointment of the Commission. On 14 November the
CCfmmission commenced its deliberations (par. 8).
Between 23 October and 14 November the pressures continued to
mount. On 30 October the United States delegation initiated conferences with United Nations lawyers for new staff regulations to be
submitted to the General Assembly (par. 8). On 31 October the purge
continued with the termination of three staff members who had theretofore been placed on special leave (par. 8). The death of the chief
United Nations counsel brought a realization of the intensity of these
pressures and a measure of protest against them (par. 8).
It required the Commission but two weeks to produce an Opinion
which neatly solved everyone of the Secretary-General's problems.·
vVe do not deal at length with this Opinion. At various points
in this Brief we discuss a number of its basic misconceptions. We deal
here only with the Commission's advice that the Secretary-General is
authorized to terminate a staff member who has in any American forum
pleaded the privilege against self-incrimination.

* The arbitrary conduct and the tactic of the fait accompli which mark the
Secretary-General's treatment of the staff find their counterpart in his treatment
of the General Assembly and its organs during this controversy. Thus the Commission of Jurists was constituted under extremely broad terms of reference'
covering the most fundamental and delicate questions of United Nations personnel policy without even a request for guidance from the General Assembly
or its organs which were then available for consultation. Compare in this respect
the Secretary-General's conduct before inaugurating the Selection Committee
program when he did seek the "understanding and support" of the Fifth Committee. (A/C 5/L. 64, par. 17.)
When the Opinion was handed down, the Secretary-General, instead of consulting the General Assembly, acted with alacrity upon its deep-going and drastic
advice. Instead of seeking the "understanding and support" of the General
Assembly or its organs, he confronted them with a fait accompli. (See A/e. 5/
S.R. 371. 11 December 1952, p. 5; A/C 5/SR. 374,20 December 1952, pp. 5-10.)
And who can fail to remark upon the contrast between the hospitable treatment
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B.

The Fifth Amendment and its meaning.

The constitutional privilege under the Fifth Amendment was intended to protect persons against tyrannical inquisitions into political
views. Its assertiort does not constitute a breach of obligation to the
United Nations or an admission of crime. Instead, it represents an
appropriate means of protecting freedom of association, speech and
belief guaranteed under the Universal Declaration of Human Rights
and the Constitution of the United States.
The Applicants were discharged beoause they refused to yield to
the Secretary-General's ultimatum that they surrender to the McCarran
Committee their constitutional privilege under the Fifth Amendment
to the Constitution of the United States. This privilege reads as
follows:
"No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a Grand
Jury ... ... ... ; Nor shall any person be subject for the same offense
to be twice put in jeopardy of life or limb; nor skall be compelled
in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law
...... "'." (Italics supplied.)
The Secretary-General's ultimatum was based upon the conclusions
of the Commission of Jurists that the plea of the privilege by a staff
member is a failure "to observe the obligations he owes towards the
United Nations." Their rationale is set forth in the following language:
"In our opinion, a person who invokes this privilege can only
lawfully do so in circumstances where the privilege exists. If in
reliance upon this privilege a person refuses to answer a question,
he is only justified in doing so if he believes or is advised that
accorded the Commission's Opinion with the almost uniform hostility shown
by the Secretary-General to this Tribunal and its Judgments.
Completing the pattern of disregard of the General Assembly and its organs
is the Secretary-General's collaboration with the United States to put into effect
a loyalty program for United States nationals in the Secretariat at a time when
the legitimacy of such a move was scheduled for major debate. in the United
.
. . .
Nations.
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in answering he would become a witness against himself. In
other words, there can be no justification for claiming this privilege
unless the person claiming the privilege believes or is advised
that his answer would be evidence against himself of the commission of some criminal offence. It follows from this, in our
opinion, that a person claiming this privilege cannot thereafter
be heard to say that his answer if it had been given would not
have been self-incriminatory. He is in the dilemma that either
his answer would have been self-incriminatory or if not he has
invoked his constitutional privilege without just cause. As, in
our opinion, he cannot be heard to allege the latter, he must by
claiming privilege be held to have admitted the former. Moreover, the exercise of this privilege creates so strong a suspicion
of guilt that the fact of its exercise must be withheld from a jury
in a criminal trial."
It will be noted that the basic assumption of the Commission of
Jurists, and hence of the Secretary-General, is that the constitutional
privilege is a procedural device to protect criminals and that one who
pleads it is by implication a criminal. This basic assumption is contrary to three centuries of Anglo-American law, shows complete ignorance of the broad and beneficent purposes of the constitutional privilege
and is in conflict with the decisions of the United States Supreme Court
on this very subject.
1. History of the privilege.

The history of the privilege and the policy behind it preclude
the assumption made by the Commission of Jurists. The privilege
had its origins in persecution for political and religious dissidence.
Its spiritual and legal sources may be found in the Inquisition of the
thirteenth century and in the persecution of the Puritans in England
in the seventeenth century. The objective of the Inquisition, as all
know, was the elimination of religious heresy. The principal method
used was compulsory testimony under oath by the accused in the
absence of formal charges of crime and certainly in the absence of
evidence that the accused was guilty of any crime.
Similarly, in England, compulsory testimony through a device
known as the "Ex officio oath" was the means used in the seventeenth
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century to combat political and religious dissidence. As United States
Circuit Judge Jerome Frank has said:

" * * * As we know, that privilege was a consequence of the
struggles of th~ Puritans, in 17th Century England, with the
ecclesiastical court, the High Commission, which sought to punish
them for violations of the law against heresy. * * *" (United
States v. St. Pierre, 13~ F. 2d 837, 842).
The reaction of both the common law courts and the English
Parliament to this compulsion to testify resulted in the emergence
in the early seventeenth century of the principle that a person could
not be compelled to testify against himself. The application of this
principle to the subject of political and religious belief is demonstrated
by Chief Justice Coke's statement that
"in cases where a man is to be examined upon his oath, he ought
to be examined upon acts or words and not of the intentions or
thoughts of his heart; and if any man should be examined upon
his oath of the opinion he holdeth concerning any point of religion,
he is not bound to answer the same." (Edwards Case, 13 Rep. 9
(1609) ).
The coup de grace to this doctrine was actually given by Parliament in the famous case of Lilburn, 16 Car. 1, Ch. 10 (1641). In that
case, Parliament awarded compensation to Lilburn for his punishment
by reason of a refusal to testify under oath before the Star Chamber.
The right not to accuse oneself was recognized very early in
American colonial life. The Massachusetts Body of Liberties enunciated the principle. It was repeated in Virginia at the time of Bacon's
rebellion. It was upheld as a defense in Pennsylvania when the Governor attempted to interfere with freedom of the press. (Pittman, The
Colonial and Constitutional History of the Privilege against Self
Incrimination in America, 21 Virginia Law Review 763 (1935).) It
found its way into virtually every state constitution and ultimately was
inserted in the Constitution of the United States as part of the Bill Of
Rights.

128
2. Its importance to political liberty.

The judicial decisions in this country have repeatedly emphasized
the fundamental nature of the constitutional privilege not to be a
witness against oneself and of its critical importance to political liberty.
In Hurtado v. California, 110 U. S. 516 (1884), the Supreme Court of
the United States, in discussing the Bill of Rights to the federal
Constitution stated:
"In this country written constitutions were deemed essential
to protect the rights and liberties of the people against the encroachments of power delegated to their governments, and the
provisions of Magna Charta were incorporated into bills of rights.
They were limitations upon all the powers of government, legislative as well as executive and judicial.

" * * * Arbitrary power, enforcing its edicts to the injury of
the persons and property of its subjects, is not law, whether manifested as the decree of a personal monarch or of an impersonal
multitude. And the limitations imposed by our constitutional law
upon the action of the governments, both state and national, are
essential to the preservation of public and private rights, notwithstanding the representative character of our political institutions.
The enforcement of these limitations by judicial process is the
device of self-governing communities to protect the rights of individuals and minorities, as well against the power of numbers
as against the violence of public agents transcending the limits of
lawful authority, even when acting in the name and wielding the
force of the government * * *."
In Gouled v. United States, 255 U. S. 298 (1921), the same court
stated:

"It would not be possible to add to the emphasis with which
the framers of our Constitution and this court [citing cases] have
declared the importance to political liberty and to the welfare of
our country of the due observance of the rights guaranteed under
the Constitution by these two amendments [Fourth and Fifth].
The effect of the decisions cited is: that such rights are declared
to be indispensable to the 'full enjoyment of personal security,
personal liberty and private property' ; that they are to be regarded
as of the very essence of constitutional liberty; and that the
guaranty of them is as important and as imperative as are the
guaranties of the other fundamental rights of the individual citizen

129
-the right to trial by jury, to the writ of habeas corpus and to
due process of law. It has been repeatedly decided that these
Amendments should receive a liberal construction, so as to prevent
stealthy encroachment upon or 'gradual depreciation' of the rights
secured by the-m, by imperceptible practice of courts or by wellintentioned, but mistakenly overzealous, executive officers."
In Hoffman v. United States, 341 U. S. 479, 71 S. Ct. 814 (1951), the
Supreme Court upheld the right of a person to plead the Fifth
Amendment, stating that "any other conclusion would seriously compromise an important constitutional liberty". It referred to Mr.
Justice Murphy's statement in United States v. White, 322 U. S. 694,
698; on "the immediate and potential evils of compulsory self-disclosure
- - -." Mr. Justice Clark added:
"The Fifth Amendment declares in part that 'No person - - ..
shall be compelled in any criminal case to be a witness against
himself.' This guarantee against testimonial compulsion, like other
provisions of the Bill of Rights, 'was added to the original Constitution in the conviction that too high a price may be paid even for
the unhampered enforcement of the criminal law and that, in its
attainment, other social objects of a free society should not be
sacrificed.' Feldman v. United States, 1944, 322 U. S. 487, 489,
64 S. Ct. 1082, 1083, 88 L. Ed. 1408. This provision of the Amendment must be accorded liberal construction in favor of the right
it was intended to secure. Counselman v. Hitchcock, 1892, 142 U. S.
547) 562, 12 S. Ct. 195, 197, 35 L. Ed. 1110; Arndstein v. McCarthy,
1920,254 U. S. 71,72-73,41 S. Ct. 26, 65 L. Ed. 138."
In Wood v. United States, 128 F. 2d 265, Mr. Justice Rutledge, later
a member of the United States Supreme Court, stated:
"The privilege has sanction in the Bill of Rights, and before
that in a long but victorious struggle of the common law. It
protects against the force of the court itself. It guards against the
ancient abuse of judicial inquisition. Before it judicial power,
including contempt, to enforce the usual duty to testify, dissolves.
No other violence or duress is needed to bring it into play than the
asking of a question. It excludes response regardless of its probative value."
A constitutional right, fundamental in nature and significant in
its relation to political liberty, requires a broad andliheralconstr:uc.-

130
tion. The courts of this country must "indulge every reasonable pre-,
sumption against waiver of fundamental constitutional rights" (John..
son v. Zerbst, 304 U. S. 458) and may not "presume acquiescence in
the loss of fundamental rights" (Glasser v. U. S., 315 U. S. 60). In the
latter case the Court stated:
"To preserve the protection of the Bill of Rights for hard-'
pressed defendants we indulge every reasonable assumption against
the waiver of fundamental rights" (at p. 70).
To the same effect: Smith v. United States, 337 U. S. 137, 150;
Wood v. United States, 128 F. 2d 265.
3. Its protection of the innocent.

The suggestion that the assertion of the privilege constitutes an
admission of guilt is necessarily in conflict both with the fundamental ~.
nature of a constitutional right and the historical background of the'
Fifth Amendment as above set forth. However, we need not rely •
exclusively upon logical analysis since the American judiciary has ;
directly addressed itself to this point and has ruled that the constitutional privilege is for the protection of the innocent and that an inference of guilt may not be drawn from its assertion. In Twining v. United
States, 211 U. S. 91, 92, Mr. Justice Moody of the United States
Supreme Court laid down this principle in the following oft-quoted
language:
mrhe exemption from testimonial compulsion, that is, from
disclosure as a witness of evidence against oneself, forced by any
form of legal process, is universal in American law, though there
may be differences as to its exact scope and limits. At the time of
the formation of the Union the principle that no person could be
compelled to be a witness against himself had become embodied in
the common law and distinguished it from all other systems of
jurisprudence. n was generally regarded then, as now, as a privilege of great value, a protection to the innocent, though a shelter
to the guilty, and a safeguard against heedless, unfounded or
tyrannical prosecutions."
This conclusion that the assertion of the Fifth Amendment privilege by the innocent is a "safeguard against heedless, unfounded, ,or
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tyrannical prosecutions" necessarily follows from the history of the
development of the constitutional privilege. Significantly, the earliest
statement of the importance of the privilege for persons who are
innocent was set forth in the most famous search and seizure case in
English history, E;ntick v. Carrington, 19 St. Tr. 1030, 1073 (1765).
There Lord Camden, Lord. Chief Justice of the Court of Common Pleas,
stated:

"It is very certain that the law obligeth no man to accuse
himself; because the necessary means of compelling selfaccusation, falling upon the innocent as well as the guilty, would
be II both cruel and unjust; and it should seem, that search for
evidence is disallowed upon the same principle. There too the
innocent would be confounded with the guilty."
The right not to be a witness against oneself is, of course, based
upon the fact that Anglo-American jurisprudence is accusatorial rather
than inquisitorial. Our public policy requires that the state, not the
individual, furnish proof of crime. In Boyd v. United States, 116 U. S.
616, the United States Supreme Court, in discussing the Fourth and
Fifth Amendments, stated:
"They throw great light on each other. For the 'unreasonable
searches and seizures' condemned in the Fourth Amendment are
almost always made for the purpose of compelling a man to give
evidence against himself, which in criminal cases is condemned
in the Fifth Amendment; and compelling a man 'in a criminal
case to be a witness against himself,' which is condemned in the
Fifth Amendment, throws light on the question as to what is an
'unreasonable search and seizure' within the meaning of the Fourth
Amendment. And we have been unable to perceive that the seizure
of a man's private books and papers to be used in evidence against
him is substantially different from compelling him to be a witness
against himself. We think it is within the clear intent and meaning of those terms."
In United States v. White, 322 U. S. 694, Mr. Justice Murphy
stated:
"The constitutional privilege against self-incrimination • • •
grows out of the high sentiment and rega~d of our jurisprudence
for conducting criminal trials and investigatory proceedings upon
a plane of dignity, humanity and impartiality. It is designed to
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prevent the use of legal process to force from the lips of the
accused individual the evidence necessary to convict him • •.•.
The prosecutors are forced to search for independent evidence
instead of relying upon proof extracted from individuals by force
of law. The immediate and potential evils of compulsory selfqisclosure transcend any difficulties that the exercise of the privilege may impose on society in the detection and prosecution of
crime. While the privilege is subject to abuse and misuse, it is
firmly embedded in our constitutional and legal frameworks as a
bulwark against iniquitous methods of prosecution."
(a)

ENTRAPMENT OF INNOCENT IN ANY CASE

•

The dangers of entrapment in any case, even in the non-political
ones, are well set forth in the leading New York case on the subject,
People ex rel. Taylor v. Forbes, 143 N. Y. 219 (1894). There the New
York Court of Appeals stated as follows:
"The broad question thus presented upon these facts is
whether the relator was in fact guilty of such conduct as subjected
him to the power of the court to punish for contempt, or simply
exercised a right secured to him by law. It must be assumed that
the act by means of which a deadly gas was conducted into the
rooms above, resulting in the loss of life, was of such a character
and perpetrated with such intent as to subject the author, or an)!
one who aided or assisted, to criminal punishment. The relator,
though in fact he may be innocent, was so situated with reference
to it, and so related to the circumstances and results, that it is
apparent that at some point and in some way it became, under all
the circumstances, not only prudent, but necessary and proper,
to claim the privilege of refusing to disclose the information
sought to be elicited by the questions. He was a student in the
college. He belonged to the sophomore class and the class in
chemistry. He boarded at the house from which the jugs were
taken by someone. His room mate, at least, seems to have been
one of the persons suspected as being in some way connected with
the transaction. He was so surrounded by elements of circumstantial proof that the answer to any of the questions might form
a link in the chain sufficient to subject him to the hazard of 8.
trial upon a criminal charge. 'Whether innocent or not, there was
a combination of facts and circumstances that brought him perilously close to the charge which was the subject of investigation, and the answer which he was required to give might have COID- -
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pleted the chain of proof. He was thus placed in a position where
he might lawfully claim the protection of the law and remain
silent.
"Mter the Constitution of the United States had been adopted,
it was deemed important to add to it several amendments, and one
of them (Art. 5) provides, among other things, that no person
'shall be compelled, in any criminal case, to be a witness against
himself.' It was also incorporated into the Constitution of this
State (Art. 1, § 6) and more recently into the Code of Civil and
Criminal Procedure (Code Civil Pro. § 37; Code Crim. Pro. § 10).
These constitutional and statutory provisions have long been regarded as safeguards of civil liberty, quite as sacred and important as the privileges of the writ of habeas corpus or any of the
other fundamental guaranties for the protection of personal rights.
"When a proper case arises they should be applied in a broad
and liberal spirit in order to secure to the citizen that immunity
from every species of self-accusation implied in the brief but comprehensive language in which they are expressed. The security
which they afford to all citizens against the zeal of the public
prosecutor, or public clamor for the punishment of crime, should
not be impaired by any narrow or technical views in their application to such a state of facts as appears from the record before
us."
More recently, after approving the above statement, the Supreme
Court of Illinois added:
"This is a succinct statement of an important reason for the
constitutional safeguard. Without such safeguard any person,
judge, lawyer or layman, may be forced to answer questions upon
the mere suspicion of the public prosecutor, or in furtherance of a
misuse of his discretion for political or other improper purposes,
or he may be subjected to blackmail through threats of the unscrupulous to procure his prosecution." (In re Holland, 367 Ill.
346 (1941)) ;

)

and
"While it is not to be construed as the opinion of this court
that respondent's fears of an unjust prosecution are well founded,
and we express no opinion in that regard, yet the facts hereinabove referred to, as well as the common knowledge of those
familiar with the processes of the criminal law, that such processes
have at times been used for purposes not founded on the furtherance of justice, must be considered in determining respondent's
good faith in fearing indictment."
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The Commission of Jurists' statement that "the exercise of the:
privilege creates • • • a suspicion of guiW' is directly answered by';
the recent decision of the United States Court of Appeals, 9th Circ., in'
Spector v. United States, 193 F. 2d 1002, 1005 (1952), where the unani·,
mous-;eourt stated:
"Spector refused to answer a question as to the name of his
employer on the ground that it would tend to incriminate him.
Judge Mathes recognizes his right so to claim this privilege, but
states of Spector and of Carlson and Dobbs, who claimed the
privilege on similar questions, 'That in testifying they might be
incriminated under some federal law if called upon to answer as_
to the nature or duration of employment or identity of employer,
the defendants are either perjurers or persons who fear themselves engaged in doing something forbidden by federal law while'
in the employ or [ofJ an employer likewise engaged.'
.
"Here is clear error. The privilege is for the innocent as well
as the guilty and no inference can be drawn against the person
claiming it that he fears that he is 'engaged in doing something
forbidden by federal law.' • The subject is fully discussed in VIIIWigmore, § 2251 where he summarizes in the statement, 'The
truth is that the privilege exists for the sake of the innocent-or.
at least for reasons irrespective of the guilt of the accused.' "
To the same effect: Watkins, Constitutional Protection of Innocence, 26 Journal of American Judicature SocietYr 27 (June, 1942).
(b)

ENTRAPMENT IN POLITICAL CASES

Everything that has been said before with respect to the dangers
of entrapment of the innocent is magnified ip. this case by the nature
and subject of the congressional committee's investigation. First,
the McCarran Committee is notorious for its infringement upon civil

* "A classical law school situation is applicable. A workman on the way
to his job finds his enemy lying by the road with a knife sticking in him. He
pulls out the knife. Before the grand jury he claims his privilege not to answer
the question, 'Were you standing beside the dead man with a knife in YOU.f hand?'
Congress has recognized the likelihood of the conviction of the innocent in providing for a Court of Claims proceeding for damages for those wrongfully imprisoned. 28 U. S. C. § 2513." [The Court's footnote.]
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liberty and for its determination to strike down any political dissidence. One has only to read its reports to recognize this fact (see e.g.,
Sen. Rep. No. 2050, 82d Congo 2d Sess). Second, the subject of
the inquiries made by it in this case is purely political in nature
involving such rri~tters as political views and associations of the witnesses. Surely it cannot be said that these witnesses who were under
investigation were unequivocally safe in responding to the questions
asked them by the committee.
Volumes of evidence to support the conclusion of danger to the
witness in a political investigation are available to anyone who reads
the public prints. For purposes of this case, they may be summarized
as follows:
(1) This is plainly a period of political hysteria and political crime.
Reference need only be made to the discussion under Point II of this
brief. Justice Ivan C. Rand of the Supreme Court of Canada had
occasion to recently refer to the
" '"' '" '" extravagance of suspicion and accusation towards their
own such as has not often been witnessed in a state of free government. The lowest infamies of the informer have been challenged •
by the outbursts on the floors of legislative chambers and the reflex
bas been a public: paroxysm of hysteria. True freedom of speech
has become a mockery; a man's social and economic life may be
destroyed by the chitchat of a cocktail party. We are almost back
in the seventeenth century when a man like Raleigh could plead
in vain in a court of justice to have his accuser brought into court
to face him, and a lawyer of the stature of Coke could demand a
conviction before a servile judge on the basis of vicious denunciation." Rand, The Role of an Indep'endent Judiciary in Preserving
Freedom, IX Univ. of Toronto Law Jour. 1 (1951).
(2) The current prosecutions have been based upon such amorphous charges as advocacy of and belief in political views in the absence
of overt acts (see Point II).
(3) The conspiracy concept has been applied in these cases so as to
attribute to people views and objectives not actually shown to be
possessed by them. The danger of the conspiracy concept in any type

* The term here is used in the sense of "equalled" or "paralleled".
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* The term here is used in the sense of "equalled" or "paralleled".
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of crime has been recognized by the United States Supreme Co
Krulewitch v. United States, 336 U. S. 440. Given charges of associatin
with dangerous people or possessing forbidden beliefs, the danger "
magnified.
(4) The United States Government has intensified the use
perjury indictments based upon (1) the witness's erroneous recolle
tion of the minutest details of events in the distant past and (2) h"
denial that he possessed a particular belief, viz., sympathy towar
Communism. The most shocking instance of both these trends may b
found in the notorious criminal indictment of Owen Lattimore (N.
Herald Tribune, Dec. 17, 1952).

r:

(5) The danger of conviction for violations of the Smith Act 0
for perjury has been intensified by governmental use of official informer
who have been paraded from case to case. (See Donnelly, Judici
Control of Informants, Spies, Stoolpigeons and Agents-Provocateu,rs.;,
60 Yale L. J. 1091 (Nov. 1951).) This use of informers for political
crimes is of long standing. The historian, Sir Erskine May, has said ~
"Another agency was evoked by the spirit of the times, dan'
gerous to the liberty of the press, and to the security of domestic
life. Voluntary societies were established in London and throughout the country, for the purpose of aiding the executive Govern-,
ment in the discovery and punishment of seditious writings or,
language * * *. These societies, supported by large subscriptions,
were busy in collecting evidence of seditious designs, often consisting of anonymous letters, often of the report of informers,
liberally rewarded for their activity. They became, as it were,
public prosecutors, supplying the Government with proof of supposed offenses, and quickening its zeal in the prosecution of
offenders. Every unguarded word at the club, the market-place
or the tavern, was reported to these credulous alarmists and
noted as evidence of disaffection.
Such associations were repugnant to the policy of our laws"
by which the Crown is charged with the office of bringing offenders'
to justice, while the people, represented by juries, are to judge,
without favor or prejudice, of their guilt or innocence. But here the
people were invited to make common cause with the Crown against'
offenders, to collect the evidence, and prejudge the guilt. How
then could members of these societies assist in the pure administra:'
tion Of justice, as jurymen and justices of the peace~ In the,
(rural regions) especially was justice liable to be warped." May,'
Constitutional History, II, 36.
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Various "sedition" and "perjury" convictions have been based upon
the testimony of such informers despite the views of great judges and
historians as to their unreliability and the danger of their use..
(6) The kinds of ~viden:ce upon which juries have relied for determining that witnesses' were in fact Communists or guilty of subversive
activities are largely circum"stantial in nature. This is demonstrated
by the decision in United States v. Remington, 191 F. 2d 246, where the
defendant was convicted of perjury in testifying before a grand jury
that he had never been a member of the Communist Party. In that case
the jury relied upon a variety of circumstantial evidence in accordance with the charge of the judge that it need not find "evidence of the
very act of joining" if it was convinced "that he was, in fact, a member
of and was accepted as such by the Party." While the conviction
was reversed in that particular case because of the nature of the
charge, the court's opinion does not suggest that the circumstantial
evidence was improperly admitted. The kind of evidence admitted
in a political trial is demonstrated also in the recent decision of
Bridges v. United States, 199 F. 2d 811 (1952) where the issue again
was whether the appellant had been a member of the Communist
Party. The Court of Appeals for the Ninth Circuit went so far as to
take into consideration Bridges' view that trade with China was desirable as proof upon which the jury might reasonably have relied in
determining that he was a member of the Communist Party. Further,
the court considered relevant the very frankness of Bridges in expressing his views, it being under the impression that this might be viewed
as the attempt of a Communist Party member to proselytize the jury.
(7) The danger confronting the witnesses is increased by the disregard of basic principles of double jeopardy. Following the reversal
of the conviction in the Remington case, Remington was again indicted
and convicted, this time by reason of the alleged falsity of his testimony
before the trial jury in the first case. This process, of course, could
be repeated indefinitely regardless of whether he was convicted or
acquitted in each successive trial.
(8) Judges and juries are being increasingly subjected to pressure
to secure convictions in political cases. The most familiar examples
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are (1) the criticism of Judge Samuel H. Kaufman for his fair condu
of the first Hiss trial and (2) the business relationship between t
grand jury foreman and the leading prosecution witness in Unite
States v. Remington, 191 F. 2d 246. Equally serious are the deliberaf
efforts of the prosecution in these cases to prevent a fair trial. Thi
was recognized by the United States Court of Appeals, 2d Circ., in i
criticism of the prosecutor for his highly improper cross-examinatio'
in the first Remington case and for his newspaper releases in Hi
Rosenberg case (U. S. v. Rosenberg, 195 F. 2d 583). It is manifeste·
in the recent improper presentments of grand juries disclosing in vi
lation of the secrecy rule the testimony of witnesses before the gran,
jury-indeed, that of some of the applicants involved in this appeal (se
Annex II). It is shown by the failure of the government to reappoin
United States District Judge Metzger by reason of his grant of ba'
to Smith Act defendants in Hawaii.
The courts themselves have expressly recognized this tendency 0'
the part of the executive in the Bridges bail case. The United State
Court of Appeals for the Ninth Circuit made critical reference to tho
influence of the Stuart kings upon servile judges in political cases, and
refused to follow the government's recommendation that bail be denie '
Bridges (Bridges v. United States, 184 F. 2d 881). All this has led
Justice Rand to state:
"But that the full power of the judicial organs, exercised i
the atmosphere of intelligence and not passion should be mobilized
to shield the victims of primitive emotionalism is only to acknowl-;
edge that we desire to remain sane." (Supra, p. 135.)
,
(9) Behind all of these pressures and prosecutions lies, of course,
a pervasive community fear. See Douglas, "The Black Silence ot
Fear", the N. Y. Times Magazine, Jan. 23, 1952.

c.

United Nations staff members did not agree, as a condition
employment, to surrender their constitutional rights.

ot

1. This danger to the Applicants and to all other witnesses before.
the McCarran Committee cannot be denied. Their right to reassert
the constitutional privilege is one which they possess as citizens and,
residents of the United States. The privilege is not lost by virtue of
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their employment by the United Nations. Indeed the jurists so state.
(Opinion, p. 17.) But they add that the staff members must choose
between the privilege which is theirs and employment by the United
Nations because of an inference of guilt which, say the jurists, follows
from the assertion of -~he priVilege.
The jurists cite no judicial decision to support that assertion, for
there is none. We have, however, gone further than the necessities
of the occasion require and have demonstrated that American constitutionallaw refutes the existence of such an inference. Since the foundation for the jurists' report is destroyed, the conclusion that they come
to likewise disappears. We prefer, however, to demonstrate affirmatively that employment by the United Nations is not a waiver of the
privilege against self-incrimination.
2. The Applicants were hired and employed pursuant to letters of
appointment and under the staff regulations of the United Nations,
the last of which were adopted by General Assembly resolution 590
(VI) of 2 February 1952, and the staff rules implementing the said
regulations. None of these basic documents contains the slightest
warning that one who joins the United Nations staff gives up any
constitutional right which he possessed under the Constitution of the
United States or the constitution of any other government with
jurisdiction over him.
Annex II to the regulations requires the letter of appointment to
contain "any special conditions which may be applicable"; Rule 104.1
provides that the letter contain "all the terms and conditions of employment". Of course, the renunciation of the privilege is not one of those
terms.
It would be most extraordinary if employment by the United
Nations meant renunciation of constitutional rights. For as Mr. Justice
Cardozo has said, a governmental declaration of right represents "the
admission by organized society that the claim is justified from the
public point of view" (Cardozo, The Paradoxes of Legal Science).
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This principle has been applied to the self-incrimination issue by the
Supreme Court of Illinois in the H oUand case, supra, where it said (at
p. 353):
"That principle may be applied in a case of this kind. The
right-given by the Constitution being legal, is as well a moral right,
since 'the public point of view can scarcely be said to include that
which is not· moral."
3. If the documents upon which the Applicants' rights are predicated can be regarded as surrendering their constitutional rights, there
would be no reason to limit the surrender to the privilege under the
Fifth Amendment. The Constitution of the United States, for example,
contains a provision for freedom of speech in its First Amendment.
Can it be argued that this constitutional right is surrendered by virtue
of employment by the United Nations1 The Constitution also guarantees protection against unlawful search and seizure in its Fourth
Amendment and the right to a trial by jury in the Sixth Amendment.
Will it be argued that a staff member who seeks the return of evidence unlawfully seized by the United States Government from his
home is violating his obligations under his letter of appointment, the
staff regulations or staff rules' Or that, in consideration of his employment by the United Nations, he has agreed to waive his right of
trial by jury?
Obviously, the answer is in the negative with respect to this and
all other legal and constitutional rights of staff members. There is
nothing in these documents which would justify the claim that the
Applicants have contracted away their constitutional rights. On the
contrary, it is inconceivable that an international organization which
has enunciated a declaration of human rights should regard its own
members as being under an obligation to surrender these human rights.
It is not a condition of staff employment or tenure that staff members promise to waive their constitutional rights. \Ve have already
specified in great detail the controlling criteria of staff tenure. The
conduct of these staff members in the exercise of their constitutional privileges is in no way prohibited by these United Nations requirements, nor is this conduct of the type which the United Nations
regulations list and explain as improper by reason of the "international
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status" of the staff members. It would be strange indeed to find that
the organization whose Charter is dedicated to .the reaffirmance of
"faith and fundamental human rights in the dignity and worth of a
human person" and whose Universal Declaration of Human Rights
seeks to achieve "the- promotion of universal respect for and observance
of human rights and fundamental freedoms", had legislated that its staff
members shall be restrained in the exercise of some of the greatest of
these freedoms and penalized by loss of post.
4. If this additional condition of service is to be imposed upon the
staff employees, it can only be done by the General Assembly. It is,
of course, inconceivable that the General Assembly would approve so
extraordinary a diminution of basic rights. To do so would certainly
"prejudice the acquired rights of staff members" (Staff Regulation
12.1). But in any event, the establishment of such a condition of employment is a legislative act, not one to be exercised by an administrator such as the Secretary-General.
Wherever government has decided to impose upon its employees
generally the denial of a constitutional privilege of this type, it has
always done so as a form of legislative or constitutional action. Thus,
the Constitution of the State of New York had to be amended before
state employees could be required to choose between the constitutional
privilege and their continued employment. Similarly, the New York
City charter had to be amended by the legislative body with jurisdiction thereof before the same result could be achieved with respect to
city employees. Thus, in the domestic forum, the limits between the
assertion of the privilege and the termination of tenure can not be
implied but must be expressly legislated. As the General Assembly
has now legislated, the only possible tie to national events is a provision in Regulation 1.8 for the observance of national laws and police
regulations. It is obvious that the valid exercise of constitutional
privileges does not constitute a violation of the laws and police regulations of the United States. It follows then that there exists no proper
basis for linking the exercise of constitutional privilege to staff obligations and tenure. We cannot expand the positive formulation of
the Charter and the Regulations to provide that, notwithstanding the
fact that the assertion of constitutional privileges does not constitute

142

a violation of law, staff

mem~ers, as a matter of United Nations legislative policy, will be penalized for the assertion.

~ 5. Moreover, statutes of this type have always related to the performance by the employees of their official duties. In other words,
the Constitution of the State of New York does not require the surrender of the privilege against self-incrimination by employees whose·
private affairs are being investigated. It is only in their employer's
investigation into their work performance and the violation of their,
duties that such a choice has been required. This is demonstrated
by the language in the several cases involving this problem. In
Oanteline v. McOlellan, 282 N. Y. 166, the New York Court of Appeals·
enforced a provision of the Constitution of the State of New York.
to the effect that "any public officer, who, upon being called before a grand jury to testify concerning the conduct of his office or the.
performance of his official duties, refuses to sign a waiver of im-··
munity • • • " shall be removed from office. (Italics added.)

But the questions put by the McCarran Committee (as to which the
privilege was involved) were addressed to private matters, not to
the Applicants' work for the United Nations as to which the commit- .
tee had no jurisdiction.
A loss of constitutional right is not implied even in the cases of
judicial officers, whether they be lawyers or judges. In In re Holland,·
377 Ill. 346, the Supreme Court of Illinois refused to discipline a'
judge who had exercised the privilege against self-incrimination before a grand jury. In Matter of Grae, 282 N. Y. 428 (1940), the New
York Court of Appeals refused to discipline an attorney because of
"his refusal to yield a constitutional privilege," in the words of the
court. The unanimous court stated as follows:
"'1'he privilege against self-incrimination is a constitutional
guaranty of a fundamental personal right. Long regarded as,
a safeguard of civil liberty it was firmly imbedded in the law
of England and by the Fifth Amendment to the Federal Con-·
stitution became a basic principle of American constitutional law.
'It is a barrier interposed between the individual and the power
of the government, a barrier interposed by the sovereign people
of the State; and neither legislators nor judges are free to over- .
leap it.' (Matter of Doyle, 257 N. Y. 244, 250 • • •. ) Applying this
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basic principle to our present problem we have no doubt that
when the appellant, as a witness upon the inquiry at the Special
Term, declined to sign a waiver of immunity and thus refused
to relinquish in advance a privilege which the Constitution guarantees to him, he- was within his legal right. As was said by
Presiding Justice Lazansky in MaUer of Ellis, • • • 258 App. Div.
558, 572, expressing the minority view at the Appellate Division:
''llhe constitutional privilege is a fundamental right and a measure
of duty; its exercise cannot be a breach of duty to the court.' "
D.

The Jurists' suggestion that a plea of privilege "without just
cause" is a fundamental breach of obligation.

It will be noted that the Commission of Jurists, despite their
assurance as to the implications to be drawn from the assertion of
the privilege, seeks alternatively to attain its objective upon the
hypothesis that the inference of guilt might not be proper. Thus,
they say that (at p. 25) :

"There can be no justification for claiming this privilege unless
the person claiming the privilege believes or is advised that his
answer would be evidence against himself of the commission of
some criminal offense, It follows from this, in our opinion, that a
person claiming this privilege cannot thereafter be heard to say
that his answer if it had been given would not have been selfincriminatory. He is in the dilemma that either his answer would
have been self-incriminatory, or if not he has inv'oked his oonstitutional privilege without just cause" (Emphasis supplied).
This is indeed an even more extraordinary addition to the obligations laid down by the General Assembly in the staff regulations.
It would provide that every staff member agrees with the United Nations
that he will not plead the privilege before some agency of a Member
State "without just cause".
While this conclusion is absurd upon its face, it is appropriate to
analyze it somewhat further in order to show the lengths to which the
Commission of Jurists and the Secretary-General have gone in order
to justfy the punitive action taken herein.
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1. Impossibility of determining "just cause".

The jurists' first assumption is that one can be positive of his 0
sa,fety in answering such questions and that therefore it can be co .
elusively demonstrated that he was in error in asserting the privile '
But an "erroneous" judgment as to the dangers of United Stat
prosecution can never be a breach of obligation to the United Natio
for the reason that such error can never be objectively proved.
depends upon many factors either unknown to the staff member or n
susceptible of conclusive evaluation by him, viz.: (a) what facts rna
be regarded as "subversive" by the United States authorities justifyin
their prosecution of him; (b) what facts may be accepted by a trial ju (.
as justifying a conclusion of guilt; (c) the availability of informer "
either the established ones or new ones; (d) to what extent the witnes (.
confronted by able cross-examiners and permitted only the very limit
assistance of counsel may be confused, may have faulty memory an
may entrap himself; (e) to what extent the political climate will chang (.
one way or the other so as to increase or lessen the dang-ers of political'
prosecution.

It is possible in ordinary criminal cases for a witness to be able
to make a fair evaluation of the dangers confronting him. Even there,
of course, the courts have commented upon the possibility of confusion
and entrapment, and hence that the innocent may be prosecuted and
found guilty. But in the area of political affairs the impossibility of (.
making an accurate judgment is manifest. Thus the real question
presented by the jurists' report on this point becomes the following:
is an error in judgment (assuming that any judgment in this area is,
possible) a breach of obligation under the staff regulations 1 The;
answer is obvious.
2.

Is refusal to be a political informer a fundamental breacb?

Let us, however, take the hypothetical situation in which a witness,
was fairly sure that he personally was safe but pleaded the privilege
principally to protect others. For it will be noted that a witness who
is personally willing to testify with respect to his own beliefs may be
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regarded by the courts as having waived his right thereby to refuse
to disclose the political beliefs and associations of others (Rogers v.
U. S., 340 U. S. 367). Hence it is only by refusing ab initio to answer questions that a witness can prevent himself from being an
informer. The morfllity of his position has been indicated by two of
America's greatest civil libertarians. On 11 July 1951 Mr. Arthur
Garfield Hays, general counsel of the American Civil Liberties Union,
said as follows:
"But how refreshing it would be if someone would take the
courageous position that he would rather go to jail than to be
used as a stool pigeon or informer."
(Daily Compass, July 11, 1951)
More recently, Zechariah Chafee, professor of law at Harvard
Law School and author of the celebrated book, Freedom of Speech
in the United States, wrote:

"It is this 'mean and unworthy thing' which investigators are
now trying to force citizens to do, in the name of Americanism.
The only sure way to evade this dirty question is to remain silent
throughout the whol~ hearing, through claiming a privilege against
self-incrimination Tegardless of the very damaging effect of such
a claim on a person's career. I am told that often the reasons
for setting up this privilege at the outset of a hearing is not because the questioned man is unwilling to tell anything he has done
himself, but in order to prevent his being forced to inculpate old
friends." '(Z. Chafee, Thirty-Five Years with Freedom of Speech.)
Surely the refusal to be a political informer to a Congressional
committee is not a breach of obligations to the United Nations.
If that was the purpose of any of the witnesses in refusing to answer questions and it was made explicit to the Congressional. committee, it is possible that the witness could be prosecuted for contempt,
a misdemeanor rather than a felony under American law. That, however, is a matter of local and national law. It has nothing whatsoever
to do with the obligations of staff members to the United Nations.

That the jurists have no moral objection to creating in the United
Nations a group of political informers is indicated rather explicitly
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in their report. Thus the witness who admits that he was once a me
ber of the Communist Party is given a hearing by the Secreta
General because "that fact should not in itself justify dismissaL" B
the witness who pleads his privilege is, as here, dismissed witho
hearing. Plainly, the Jurists place a premium, as was done in t
thIrteenth century Inquisition, upon confession and revelation. Ce
tainly, at least the American member of the Commission of Jurist
who was one of the proponents of illegal wiretapping in this count
must be aware of the loyalty investigations conducted by the feder
Civil Service Commission in which the U. S. employee is asked t,
reveal his knowledge concerning other persons as a test of his rig .
to remain employed.
3. Is freedom of conscience inconsistent
Nations?

wit~

employment by the Unite

The jurists' report fails to take into consideration a third pos..
sible assumption, viz., that some of the witnesses were not principall .
concerned about their own incrimination but about protecting their
First Amendment rights, many of which are elaborated upon in the
Universal Declaration of Human Rights. These are the rights of
freedom of speech, conscience, belief and association, which are treated
elsewhere in this brief. The COncern of the witnesses for this particular kind of right to which the United Nations has subscribed is demonstrated by their assertion of those rights in the committee hearings,
by their letters to the Secretary-General in response to his ultimatum,
and by other material in their applications. It cannot be asserted
that a witness who pleaded the Fifth Amendment for the purpose of
protecting these basic rights has breached his obligation to the United
Nations, which itself has enunciated these rights.
The relationship between the First and Fifth Amendments has,
made this reliance upon the Fifth for the purpose of protecting the .
First a most reasonable procedure. History teaches us, too, that no
rights are more closely intertwined with the privilege than those of
association and belief. Interference by Star Chamber and High Commission with freedom of speech, belief and association of the seventeenth century Puritans led both court and Parliament to make the
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privilege a permanent part of the common law.- .And a British writer
on evidence U reminds us that "in the reign of William the Third, and
again so late as the year 1781, we find witnesses protected from answering the simple question w1;lether they were Protestants or Papists."
E.

Conclusion.

vVe have seen the historical objections to compelling persons to
take the witness stand in proceedings aimed at their livelihood and
personal safety. The use of the inquisitorial technique against staff
members of the United Nations, while subject to all the other objections, involves one further evil: interference with the sovereignty
and integrity of the United Nations. For it grants power to a Member
State to secure the dismissal of a staff member by the device of a legislative committee investigation. The witness, who, as here, asserts
a right lawfully his under the Constitution of the United States, is then
held by the S'ecretary-General to have breached his obligations to the
United Nations.
This ruling thus invites external authorities to summon United
Nations Secretariat members as witnesses in order to manufacture
grounds for their termination. It is an instrumentality for continual
intervention in Secretariat affairs by U. S. agencies and for the systematic destruction of .Article 100 of the Charter.

* Earlier, the King's proceedings against the Bishops of Lincoln and
Worcester for requiring men to take the oath were based upon the "danger of
perjury by forcing them to answer on oath in regard to the secret private actions
and opinions of others wherein they might easily be mistaken!' (Maguire, Attack
of the Common Lawyers on the Oath Ex Officio as Administered in the Ecclesiastical Courts in England (Essays in History and Political Theory in honor of
Charles Howard McIlwain), at 206.) Coke's prohibition in the case of Edward
and Anne Jenner was based upon the principle that "no free man should be compelled to answer regarding secret thoughts and opinions." (Maguire, at 226.)
Other examples abound.
** 2 Taylor, Evidence (ed. 12, 1931) at 926, citing Rex v. Friend (1696),
13 How. St. Tr. 1618; Rex v. Lord Gordon (1781), 21 How. St. Tr. 650.
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POINT VII
THE TERMINATION ACTIONS VIOLATED UNIVERSALL
-,.RECOGNIZED STANDARDS OF DUE PROCESS AS AUTHORI
'TATIVELY APPLIED BY THE ADMINISTRATIVE TRIBUNAL..
The foregoing sections of this Brief prove that the termination
violated the law of the United Nations since the actions were take
by the Secretary-General in pursuance of United States governmental
advices, instructions, evaluations and pressures both received and
sought by the Secretary-General under a secret arrangement with
the United States; were based substantively on political standards o'
the United States; and were consummated without the slightest presentation and proof of factual charges.
The Secretary-General did not notify the temporary contract
holders of the specific bases and reasons for their terminations. The,
learned of the motivations (not the reasons) for their terminatio
through certain external occurrences. In the case of the permanen
staff members who were terminated and Applicant Wallach, a permanent staff member who was summarily dismissed, the SecretaryGeneral concealed the real reasons for the actions taken by him against
them and expressly denied that any political standards and arrange~
ments with the United States were involved.
On this basis due process and justice have been denied to all the'
Applicants. They have been denied variously the opportunity to be'
apprised of the specific true charges against them, adequately to de~
fend their persons and status, and to receive effective impartial ap-.
peals review under the official processes of the United Nations.
A.

The Administrative Tribunal has ruled authoritatively that
termination actions including temporary-indefinite contracts
must be based on specific valid reasons subject to ascertainment
and review.

In the judgment of Howrani and 4 others (document ATjDEC/4,
25 August 1951) the Tribunal ruled that the fundamental due process
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right to appeal and to secure an impartial review indispensably requires that the true reasons and grounds ~or the challenged termination action be set forth specifically by the Secretary-General. The
Tribunal explained:
"The Tribunal * * * considers that [a contention that the Secretary-General is under no obligation to specify the reasons for
the termination] is of such a nature that if it were accepted by
the Tribunal it would bring about the frustration of the proceedings before the Appeals Board and this Tribunal and would
amount to the outright nullification of the guarantees established
in favor of the members of the staff in the same staff regulations
and rules and the Statutes of the Tribunal."

* * * * * •
"It would be impossible for this Tribunal, as it has been impossible for the Appeals Board, to exercise properly its jurisdiction and to arrive at positive conclusions in cases properly before
it, if the reasons and considerations that constituted the basis of
the action of the Secretary-General were to remain in the inner
conscience of the Administration."
• * • • • •
" * * • the Tribunal cannot assume so important a derogation
of the appeals procedure and due process of law as would result
from the claim ......... that the Secretary-General can withhold his
reasons for termination from the terminated official, the Appeals
Board and this Tribunal, was in the mind of the Preparatory Commission and later of the General Assembly • • •." .
"The Tribunal must declare ... ... • that the whole system of
conditions and guarantees incorporated by the General Assembly
in the staff regulations and in the Statute of the Tribunal is, in
its opinion, very clear in indicating that the exercise by the Secretary-General of his powers in case of terminations which are
appealed is subject to procedures of review by the Joint Appeals
Board and to further appeal on certain causes to the· Administrative Tribunal, and that these procedures involve necessarily
the examination by the Joint Appeals Board and the Tribunal of
the reasons for the terminations and a decision as to their conformity with contractual and other stipulations."
On the basis of these fundamental standards, the Tribunal in the
Howrani case concluded that it was a violation of the due process
and contractual rights of international civil servants when the Sec-
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retary-General refused to specify the true reasons for the terminatio
action and thus frustrated and nullified the appeals machinery. Th
Tribunal judgment was founded on a careful analysis of the requir
ments and standards of the Charter and the relevant staff regulation
al~d rules. Accordingly, the Tribunal held that the S'ecretary-General
does not .possess power to terminate staff members, including those
holding temporary-indefinite contracts, in his sole absolute discretion
and upon the basis of considerations which are not a part of objective'
criteria specifically provided for in the Charter and the regulations.
The Tribunal declared:
" ., ., ., The power of the Secretary-General to terminate staff·
members holding temporary-indefinite contracts is limited by the
Charter, by resolutions of the General Assembly, by staff regulations, by staff rules and by other instruments defining the rights
and obligations of members of the Secretariat."
The Tribunal then held that staff members, including those with·
temporary-indefinite contracts are entitled to rights and guaranties,
"among the more essential of which are the right to appear be- .
fore the Appeals Board and the right to be heard by this Tribunal
., ., .,. Staff members holding temporary contracts * * * have a
right to the guarantees afforded to the members of the staff by ,
the regulations and rules concerning the Joint Appeals Board and
the Administrative Tribunal."
Finally, the Tribunal ruled that to satisfy due process the specific'
grounds which may be offered to justify the termination must constitute reasonable cause and must not be based on political evaluations'
or other extraneous considerations. The Tribunal thus held:

" * * * It is for the Tribunal to ascertain that an affirmative
finding of cause which constitutes reasonable grounds for termination has been made and that due process has been afforded in
arriving at such an affirmative finding."
In these cases the Applicants have been deprived of the fundamental procedural and contract rights which the Administrative Tribunal already has held are guaranteed to staff members. The Secretary-General has refused officially to specify the grounds for the

151

actions. Without such specification it is impossible for the Applicants
to exercise their right to defend and to appeal, and for the Tribunal's
processes to operate.
More recently in the judgment in the case of Robinson ,( Judgment
No. 15, AT/DEC/15, 1.1 August 1952), this Tribunal unreservedly
reaffirmed the due process guaranties, and especially as they applied
to non-permanent as well as permanent contracts. The Robinson case
involved the non-renewal of a fixed-term contract without notification
to the staff member of the specific reasons for the action. The Tribunal's judgment held that even in the case of a fixed-term contract
the Secretary-General must specify the true reasons for his action.
The Tribunal demonstrated that when the Administration refuses to
renew such a contract, it must of necessity make some review of the
case as the basis for its decision of non-renewal. The staff member,
therefore, has the right to know the considerations that are involved
in the review and in the decision not to renew the contract. The Tribunal stated:
"When the expiration date of a contract approaches it is
proper administrative action to consider whether the member of
the staff is to be offered a further contract as from that date or
not. It is clear that the decision to make such an offer or not
constitutes an action concerning the member of the staff. Thus
there can be no simple automatic effect whereby a member of
the staff reaches the expiration date specified in the letter of
appointment without some action having been taken" (par. 16).
Where, as in the case of all the contracts involved in this proceeding, it is obvious that the contract::; cannot possibly terminate
automatically, the Secretary-General when he terminates a staff
member must first consider whether there is cause to discontinue the
employment and, accordingly, make a decision. Under such contracts,
there are no definite contract expiration dates. These contracts, including temporary-indefinite contracts, continue in force unless and
until there arises valid cause for termination. Therefore, the staff
member has the right to know the specific true reasons for that decision, adequately to challenge and defend against them, and to appeal
effectively the decision.
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B.

All civilized systems of law reject the concepts of ahsolu
administrative powers upon which the Secretary-General res
in these cases.

.The growth of administrative law under civilized systems
democratic public administration has been marked by a correspondi
development of due process safeguards against the incursions of abs .
lute powers of administrative discretion. Wherever absolutism a
peared due process restraints quickly were imposed. Administrati
convenience or necessity could not justify the arrogation of unbridl
power. Only responsible controlled authority could comport wi
democratic due process and establish the true framework for efficie
administrative operations. This has been the universal experience
all civilized law.
In the United States the wide-scale emergence of public admini
tration powers in the period of the 1930's led to the forceful reasser;
tion of legal due process controls. The United States Supreme Cour
"has declared that an administrative judgment is to stand if it ha .
'warrant in the record', or if it has 'a rational basis'. This em
phasis upon rationality would seem to provide the touchston
which guides the Court • • "'." (Robert L. Stern, "Review 0
Findings of Administrators," 58 Harv. L. R. 70, 78, 1944.)
The result has been in the United States that statutory languag "
of broad discretionary powers notwithstanding, the administrator may
not act solely on his own discretion without statement of grounds
which are compatible with the purposes of the powers and free fro
unreasonable, arbitrary motives OT standards. An outstanding studen,
of public administration in the United States, Professor Leonard D~
White, reports:
"Where legislative bodies vest officials with discretion, the
must find some criterion of action, since they are bound by the
nature of their office not to be capricious or unreasonable." (Publi~
Administration, 1951, p. 541.) •

* Mosher

and Kingsley similarly have observed:

"His discretion should be limited * * * by * * * basic legal provisions
and policies which are safeguards against arbitrary procedure and punishment'
without just cause being duly shown." (Public Personnel Administration,'
1951, p. 489.)
We deal below with the application of these principles of administrative due'
process to issues involving emergency or "security" considerations.
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And these basic due process requirements protect the civil servants
against arbitrary personnel actions. As Professor White points out
in his work, op. cit. (at p. 429) :
"Judicial review _of decisions of the Civil Service Commission is open on grounds of irregular procedure and bad faith on
the part of the CommissioIl" including absence of evidence on
which the conclusion can be based."·
A Committee on Ministers' Powers, created by Parliament in
1932, has likewise rejected administrative absolutism in England.
Relevantly the report analyzed the governing principles of civilized
due process as follows:
"The best exposition of the modern doctrine (of the rule of
law) and of its corollaries is that contained in Dicey's Law of the
Constitution. He says: 'That rule of law • • • which forms a
fundamental principle of the constitution • • • may be regarded
from three different points of view. It means in the first place
the absolute supremacy or dominance of regular law as opposed
to the influence of arbitrary power and excludes the existence of
arbitrariness, or prerogative or even of wide discretionary authority on the part of the Government • • -. It means again equality
before the law or the equal subjection of all classes to the ordinary
law of the land, administered by the ordinary law courts • • •.
The rule of law lastly may be used as a' formula for expressing
the fact that with us the law of the constitution, the rules which
in foreign countries naturally form part of a constitutional code,
are not the source but the consequence of the rights of individuals
as defined and enforced by the courts'" (at p. 72).
It is a first requirement under these fundamentals that the administrator not constitute himself as both actor and' judge:
"The first and most fundamental principle of • • • justice is
that a man may not be a judge in his own cause" (at p. 76).

* Professor White also describes the basic due process standards generally
applicable to removal actions against national civil servants as follows (at p. 443) :
"Orderly procedure * * * including full publicity, is a minimum requirement. Protection against removal or discrimination for reasons other than
the good of the service-specifically for reasons o£ politics, favoritism, race
and religion-is an essential element in any jurisdiction."
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Unlike the methods taken by the Secretary-General in these matte
the Ministers' report stresses as a second basic requirement of justi
the full opportunity to be apprised of the bases of the action and to me .
the facts and arguments involved:
"The second principle of ......... justice is one which has
aspects. it' it' *' No party ought to be condemned unheard; and "
his right to be heard is to be a reality he must know in good tim
the case which he has to meet" (at pp. 79 and 80).
..
"Any party affected by a decision should be informed of th,
reason on which the decision is based" (at p. 100).
'

" *' *' *' there are it' *' *' cases when the refusal to give groun
for a decision may be plainly unfair; and this may be so even whe
the decision is final and no further proceedings are open to th
disappointed party by way of appeal or otherwise. But it canno'
be disputed that when further proceedings are open to a disap..
pointed party, it is contrary to natural justice that the silene
of the [administrator 1 should deprive him of his opportunity and
we think it beyond all doubt that there is from the angle of broad.
political expediency a real advantage in communicating the grounds
of the decision *' *' *' " (at p. 80).
Administrative decision, when taken, must not be based on
extraneous considerations:
"[ The judicial body] has power to prevent the usurpation or
mistaken assumption by the [administrator] of a jurisdiction'
beyond that given to [him] by law and to ensure that [the]'
decisions'" *' *' avoid extraneous considerations *' ... *' " (at p. 98).
"The jurisdiction of the [judicial body] to compel ministers'
'<I' *' *' to keep within their powers and to *' ..... 'determine according
to law', i.e., to exercise their'" *' .. powers in good faith and unin-i
fiuenced by extraneous and irrelevant considerations and fairly and
not arbitrarily, should be vigilantly maintained" (at p. 117).
Claims of urgent administrative necessity or reliance on the personal good faith of the administrator are no excuses for dispensing with;
these fundamental guarantees of due process. As the Min~sters' report
stated:
"We are" .. • unanimously of the opinion that no considerations of administrative convenience or executive efficiency should
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be allowed to weaken the control of the courts and that no obstacle
should be placed in the way of the subjects' unimpeded access to
them. • • * [Administrative practice] is capable of abuse • • •
dangers are incidental to it if not guarded against • • • certain
safeguards are _essential if the rule of law and the liberty of the
subject are to be maintained" (at pp. 114, 115).
These standards as affirmed in the Ministers' report are deemed to
be imbedded in Western civilization:
"The fundamental signi.ficance of our • • • legal system for
actions which affect the public, lies primarily in the idea of the
'rule of law'-the idea that governmental actions may not be
arbitrary but must proceed from and be consonant with law. This
general idea has been imbedded in the traditions of Western civilization for many centuries and is by no means a unique possession of
America" (Dwight Waldo, "Government by Procedure' in Fritz
Morstein Marx, ed., Elements of Public Administration, 1946, p.
385).*
Continental law-especially the French law through the contributions of the Conseil d'Etat-long ago surrounded administrative power
with reasonable due process safegUards. The true reasons for administrative action must be stated so that it may be determined whether they
are substantiated in fact and whether they relate properly to the particular objects and purposes for the furtherance of which administrative
powers were established. And this applies even where the legislative
grant of administrative power is stated in fully discretionary terms.
Discretionary power can never be synonymous with unbridled powerexcept in fascist states.

* Professor Finer has described these prevailing principles of due process
as follows:
"Administrative responsibility is not less important to democratic government than administrative efficiency; it is even a contributor to efficiency
in the long run. * * * While reliance on an official's conscience may be reliance
on an official's accomplice, in democratic administration, all parties, official,
public and parliament, will breathe more clearly if a censor is in the offing.
* * * The leading textbooks by Germans on the Nazi system of government
explain the essence of the Nazi system by a slavish dressing up of Hitler's
dictum that all authority proceeds from above downward and all responsibility from below upward." ("Administrative Responsibility in Democratic
Government", 1 Public Administration Review, pp. 335-337, 1941.)
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Thus a comprehensive comparative review of the applicable continental law states:
" • • • continental administrative law has successfully counter-.
acted earlier tendencies. Originally administrative power kept it-.
self free from judicial supervision. This was in fact an aftermath·
of absolutism. * • • This • * * arrangement • • • left the citizen;
without an independent organ for the review of measures of thee
bureaucracy, however grievous their effects. • • • The gap was,'
closed by the gradual emergence of the conseil d'etat as a fullfledged administrative court. • * '" The administrative courts accomplished the introduction of legal restraints into the exercise of
discretionary power. • ... • Since every act of discretion rests on
authorization, administrative freedom is never a personal privilege.
It must function with reference to stated administrative objectives,
being the servant of these objectives. Hence discretion is never
completely 'free'. • • ... Discretion, having its basis in statutory i
authorization, was necessarily limited by its intended dedication to
achieving the concrete ends encompassed by the statute. To bend
it in the direction of other ends would be an unlawful departure
from the authorization.... • ... Independent of good faith or good
intention, no government officer was permitted to let motives eXf
traneous to the statutory objective encroach upon his discretionary
decision. Action could therefore be brought based on the conten-·
tion of improper administrative motivation." (Fritz Morstein.
Marx, "Comparative Administrative Law: A Note on Review of.
Diseretion", 87 U. of Pa. L. R.112, 124, 125-126, 1939.)
Due process controls to ensure that administrative aetion is based
on specific reasons truly stated and factually substantiated and related
to the valid purposes of the power as opposed to extraneous, arbitrary.:
eonsiderations distinguish democratic administration from the police
state. Dr. Marx in his analysis cited supra, explains (at pp. 975-976) :
"[ Continental administrative law] conceives of administrative·
discretion as essentially embedded in the legal order. Being embedded in the legal order, the discretionary act cannot reach beyond
the special purposes which the Statute has envisaged in conferring
the discretionary power.... • ;; Benevolence of motive, per s~, counts
for naught. This in fact is the distinction between the police state
and the representative polity. Since the grant of discretionary
power in effect widens the scope of authorization beyond explicit
statutory clauses, particular care is required to delimit the border
line between legitimate and illegitimate use of discretionary power.
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The legality of the discretionary act is dependent on proper motivation. The proper motive is identical with that motive which the
statute itself intends to serve. •• • If there be ground for doubt,
the doubt would point to the illegality of the administrative act

....... "

-

.

Even if the administrator acts on the basis of his good faith and
subjective conception of proper ends, the action is nevertheless void
if any extraneous considerations whatever are involved:
" ... • • 'Ve cannot speak of abuse of discretion • *' • only in
those cases where the discretionary act is plainly discriminatory.
... • • Discrimination is merely the most flagrant abuse of discretionary power. Surely, if he acts in bad faith, he acts illegally. It does
not follow, however, that his good faith can heal improper motivation. Whether or not his motive is proper is a question of law.
It is not a question of the Administrator's subjective conception
of propriety. His concern may have been with an entirely laudable purpose. Subjectively he may have considered it his duty to
act as he did. Even objectively he may have aimed at 'sound' and
'practical' ends. Still, such motivation is by no means necessarily
identical with proper motivation.
"Proper motivation is motivation in accordance with discernible intentions of the statute. Extraneous considerations are all
those considerations outside the discernible intentions of the
statute. The test is not the Administrator's ~ood faith. Nor is
it general 'practicality' or 'soundness' of the objectives sought by
him to be attained. The test is the nexus between the individual
discretionary act and any of those special purposes encompassed
in the di::lcernible intentions of the statu~. If the nexus does not
exist, the discretionary act is illegal because of lack of authorization. An illegal administrative act cannot acquire legality by
judicial imputation of proper motivation. The proper motive
is the key to the question of legality. The question cannot be
decided without an inquiry into the factual situation from which
the contested measure arose. To operate here with assumptions
vitiates the idea of law itself. It encourages administrative lawlessness. It is incompatible with the rule of law" (at p. 976).
On the Continent it was the fascist police states that destroyed
the system of due process controls over administrative action and introduced the rule of political considerations, a rule against which the
Applicants in these cases now appeal. The above cited study by Dr.
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Marx compaTes the democratic system with the police state as follow'
(at pp. 972, 973) :
"[under the Weimar Constitution] even free discretion mus,
always be exercised solely as discretion according to official duties·
"" '*' '*' it is an illegitimate transgression of the bounds of discretio .
consequently an abuse of discretion, therefore illegal action, if th
exercise of free discretion is determined by extraneous consider
tions."

" • '*' '*' National Socialist Doctrine [ate] into the texture of th
substantive la,w. For the Secret Police if [was] claimed that th,'
scope of political considerations, i.e., the factors touching upo '
the vital interests of the national community and hence belongin
to the competence of the Secret Police, cannot be determine
rationally, but can be determined only for each single case by th
Secret Police itself."
The French system is especially significant since it pioneered "
developing the principles of due process controls over administrativ
action and since the legal structure of the Administrative Tribun
established both by the League of Nations and United Nations w
patterned very largely after the French Conseild'Etat.
French concepts decidedly reject the exercise of kinds of admin
istrative powers and the application of substantive standards whi
the Secretary-General asserts in these cases. Under the applicabl
French law the true reasons for the exercise of the powers must b
specifically stated and openly communicated. Substantively the appli.
cation of powers must relate to the objects and purposes of the pro
gram under which the powers were granted. Arbitrary, extraneo
political, or other unrelated grounds (precisely like the political stand,'
ards involved in the present cases) cannot justify administrativ'
actions, notwithstanding any statutory grant of maximum discretiona
authority to the administrator.
Raphael Alibert analyzes the fundamental of French juridic
standards for the substantive control of administrative discretion a
follows:
"The category of discretionary acts or acts of genuine admin
istration seems to have disappeared from our public law. For
merly, the Council of State declared as non-justiciable appeal
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which is similar to a censorship of administrative and judi .
morality.
"The act which appears to be the most discretiona,ry must, to
be legal, have been accomplished for the good of the service; it
mu.st not be vitiated, either in itself or in its motives, by any error
'of law or of fact. A review is always possible from the double,
p01ff1"t of view.
"One cannot therefore imagine how the exercise of adminis~
trative powers would escape the censorship of the Council of State
even though there might exist no specific text limiting such exercise.

-r

"Such is today the doctrine of the Council of State • • • which
no longer considers appeals as non-justiciable because of the nature
of the administrative act against which the appeal is made. When,
the appeal is rejected, the rejection is based on substantive
grounds." (Le Controle jurisdictionrn.el de l'a4mimstmtion, Raphael Alibert, 1946, p. 84.)
See also Bonnard, Precis de droit AdmVrvistrMif, p. 78; Waline,'
Manuel elementaire de droit administratif, p. 164; Le Oontrole jurisdictionnel de l.a Legalite de Motifs et de l'opp'ort11/Yl,ite de l'acts administratif (en matiere de relevement des fonctions )-Note sous Counseil
d'Etat, 24 juillet 1942, 5 mars et 23 juillet 1943 et 4 fevrier 1944--par
Georges Morange.
In his comparative study cited supra, Fritz Morstein Marx points
out that the Conseil d'Etat, stressing the overriding need to protect the
individual against arbitrary prerogatives, construes these due process
limitations on administrative action most broadly. He states:
"Of French Administrative law, it can well be said that it
appears founded on the prerogative of the individual. For decades
the Conseil d'Etat has given the concept of excess of power a very
broad construction so as to make it synonymous with abuse of
power" (at p. 972).
Thus, it is of no avail to the administrator to claim, as does the
Secretary-General here, that he acts under a grant of power to promote
the interests of the particular public body, if in exercising that power
he is in any way motivated (as shown by the facts and circumstances)
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by considerations which are extraneous to the interests to be served.
For, this would be an abuse of power.
A detailed study of administrative responsibility and the standards of review maintained by the Conseil d'Etat by Professor Hamson
(Le Conseil a'Eta,t, 68 L.Q.R. 60) reads literally like an indictment
of the actions taken by the Secretary-General in these cases:
",., ,., ,., There is a critical principle which the Conseil has
evolved and it is this. Administrative powers can lawfully be
exercised only in the public interest and no act can be in the public
interest if it is merely capricious. Every lawful exercise of an
administrative power must therefore be founded upon an adequate
reason capable of being communicated. • • • The Conseil may require any person vested with an administrative power to communicate to it ,., ,., ,., the reason for the exercise of the. power. Of
the existence and of the adequacy of the reason • • • the Conseil
is judge. The Conseil does truly arraign the administrator; it
brings him ad rationem not in any hostile spirit but as a person
who evidently is able, upon request, to adduce the reason of his
act" (at p. 85).
Indeed, according to Prof. Hamson's authoritative study, the acts
against which the Applicants complain in these proceedings would be
regarded as barbaric under the French juridical concepts:
"Not only is the rule in France absolute that by no device
can the active administrator finally and without recourse determine
the rights of the administree, but the contrary of the rule must
be regarded as barbaric" (at p. 85).
Praising the democratic universality of these principles, Prof.
Hamson concludes that:

"It is ,., ,., ,., a triumph of the Conseil's hardihood • • • that it
has imposed upon the executive of a modern state, whose natural
instincts are in France as unpleasing as in any other country, a
standard of conduct which has some claim to be regarded as decent
-that is to say, appropriate to an activity which offers itself to
scrutiny as human and rational" (at p. 87).
The fact that particular administrative powers are drafted statutorily in broad discretionary terms does not relax these standards one
iota. If the facts prove or the circumstances reflect any extraneous
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motivations or considerations, or if there is any doubt about th
existence, the administrative action falls. Thus the authorities sta
"Though the existence of discretionary powers is admitted
French law, their exercise can be challenged before an admin'
. trative tribunal. .. .. '*' Misapplication of a power means thai"
public authority, though acting within its competence, observi
,the prescribed forms and not violating a law, uses its powers f'
a purpose different from that in regard to which the powers ha
been conferred. "" '*' '*' This .. .. .. makes possible the control
administrative discretion... • .. It does no longer acknowledge t ,
existence of discretionary acts in a sense of acts being free fro
judicial control" (Sieghart, Government by Decree, 1950, pp. 21
221, 248).
And Duguit observes:
" Just as there is no longer an act of state, so there is n"
longer a discretionary act, an act that is to say of a sheerly ad
ministrative character. • .... The Council of State can always tak
account of the purpose by which an act is determined and ann
it if it thinks that the administration, however formally capabl
has pursued an end other than the law had in view in its conferen
of powers. Thus we have what is called an abuse of power. • ••'
The official violates the enabling statute when he does somethin
outside his powers or if he does something for a purpose he h
no right to pursue" (Law in the Modern Sta,te, pp. 185-186).
The whole basis of the French juridical concepts arose, like the
later developed Anglo-Saxon doctrines, as the process of democracy
to combat governmental absolutism:
" ...... The postulates of the 'rule of law' and of due process:
of law in regard to personal liberty and property have been as:
common to the conception of justice in France as they are today
in the United States... '*' .. The judicial courts of France have had
at their command means of control over administrative actions
comparable to judicial review in the United States. This power
effectively reached administrative policies and was a strong bulwark against the advances of administrative absolutism. The.
evolution of the system was characteristic of French democracy'
and the Droit administratif of democratic France did not provide
a pattern suitable for administrative absolutism" (Uhler, Review'
of Administra,tive Acts, 1942, pp. 177-178).
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The standards of due process which are discussed here constitute
an integral part of the law of the United Nations and are applicable
to the Secretariat administration. It is a basic premise of the Charter
to protect as well as to extend these due process guarantees. The
Universal Declaratipn of Human Rights, which the Tribunal already
has ruled contains the st~ndards applicable to the Secretariat, requires these guarantees of human freedom. And these fundamental
purposes and values-the "received ideals" of the Organization-are,
as aptly stated by the deputy director of the United Nations Legal
Department:
"Not merely an expression of desirable ends but*' *' *' imperative claims to obedience and observance."
Indeed, this Tribunal was created for the very purpose of
insuring at least the fundamentals of civilized due process in the
Secretariat:
"The representatives of the United Kingdom and France,
among others, supported the proposed establishment of an Administrative Tribunal on the ground that an impartial body was
needed as a check on the sovereignty of the organization." (Yearbook of the United Nations, 1946-1947, p. 234.)
And:
"The grant to the Secretary General of broad discretion in
organizational and administrative matters does not mean that he
can function arbitrarily." (Laves & Stone, The~ United Nations
Secretariat, 22 Foreign Policy Reports, 182, 185, Oct. 15, 1946.)
C.

The administrative powers and procedures asserted by. the
Secretary-General in these actions conllict with the prevailing
concepts of due process.

In the case of the temporary-indefinite contracts, the termination
actions were taken without any official statement or communication
of specific reasons. The terminees repeatedly requested reasons; the
Secretary-General persistently refused to offer reasons. To this day
no official reasons have been communicated to these terminated staff
members.
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Clearly, the failure to state reasons is a denial of due proce
and justice. The rights effectively to challenge the action, to appe
to review the action, to defend against it, all are subverted. It is . ,
possible in such a posture to determine whether the rights guarante
to a staff member by the Charter and the regulations have been 0
served. Secondly, due process has been denied in that the Secreta
General usurped his proper powers in order to penalize the st
members for alleged political affiliations and convictions which a'
entirely arbitrary and extraneous to the objective of fostering t .
interests of the United Nations by developing an efficient, compete
staff with exclusive international loyalties. Thirdly, by seeking an
receiving the political evaluations and requests of agencies of th'
United States Government, the Secretary-General transgressed th
permissible due process limits upon the exercise of discretionary ad:
ministrative powers and directly violated explicit mandates of th,
Charter and the regulations. Fourthly, it constituted a most repr
hensible abuse of administrative discretion under due process for th
S'ecretary-General to have denied the existence of extraneous politica,
arrangement with the United States until those improprieties wer;
exposed publicly. This was a full demonstration of administrative ba
faith.·

* Even in the proceedings before the Joint Appeals Board in these cases th ,
Secretary General flatly denied the political arrangements and considerations which
were exposed later and which have been fully documented in this brief. Thus in
the case of Applicant Kaplan the following statement presented by a representa-"
tive of the Respondent appears in the report and recommendations of the Appeal~
Board:
"After Mr. Owen conveyed this information in conversation with Mr.
Kaplan on 17 April, several discussions ensued concerning a letter or letter
which the Secretary-General had prepared to have Mr. Owen provide Mr.
Kaplan, which would be directed to recognizing and protecting Mr. Kaplan's:
professional standing as an economist. In the course of the discussions Mr.,
Kaplan requested the statement of some such assurance as he has now him-'
self represented, in a paragraph of his appeal as having been given: 'I was;'
assured the decision was not based upon any facts or adverse judgmen~,
bearing upon allegations that have been made against me or upon my conduc .
in meeting them or in any other way of concern to United Nations authori."
ties, no such facts being available and no such judgment having been made."
The Secretary-General's letter to Mr. Kaplan, dated 14 May, contains th,
Secretary-General's statement on this point as follows: 'In your case I wish.'
to assure you that my decision to give you notice of termination was not based
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Due process fared no better in the matter of the permanent contracts. While not formally claiming the absolute unreviewable power
to terminate staff members holding permanent contracts without an
official statement of specific reasons, the Secretary-General actually
pursued the same invalid-~ourse'in the abuse of administrative powers.
For here, too, he concealed the, true (and improper) basis, namely,
the secret political arrangement with authorities of the United States
Government. When these arrangements came to light the fact was
plain, as proved in this brief, that extraneous political considerations
and motivations were at the heart of the termination actions, and therefore that the Secretary-General had again flouted the due process concepts of the proper application of administrative powers.
In all the cases, due process suffered in yet another major area.
The civilized legal order does not exist which does not insist upon the
right to defend an appeal against specific charges and facts, to be
assured that actions taken against an individual are based on proved,
substantial facts, and to be protected against indictment and trial by
pillory and slander. Not only did the Secretary-General cloak the
true reasons for the actions, but he acted on the basis of charges and
conclusions wholly unsupported by facts. As noted above, the Secretary-General merely received the bare evaluations and conclusions of
the United States agencies; these political conclusions were not accompanied by any factual proof or support whatsoever.
upon any judgment with regard to any allegations which may have been made
against you.' Mr. Owen had stated in discussion with Mr. Kaplan, that,
so far as he knew, no judgment had been fonned regarding any allegations
which may have been made concerning Mr. Kaplan."
Similarly in the Appeals Board proceedings in the Wallach case, the statement submitted by the Respondent maintained that
"In all the conversations held by the representatives of the Secretary-General
with appellant it was made clear that the sole concern of the United Nations
in asking the questions put to him was with the employment relationship
between the United Nations and hitfJ.self. During these conversations, appellant was given every assurance possible that the United Nations was acting
solely with respect to internal personnel matters concerning relations between
it and appellant as a staff member of the Secretariat, and that the questions
had no bearing on any Grand Jury investigations or any other governmental
inquiry being conducted by a member government."
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But the interests which were injured by the arbitrary action we'
not merely the Applicants' position and livelihood but their characte
and reputations as well. The Applicants were pilloried and prejudg
as "disloyal". The only hearing which they received was pub,
sland~r, keyed to the theme of "disloyalty". And all this when
rSecretary-General had no specific facts, made no specific investi
tions, and communicated no data to the human beings under mer
less attack.
Nor is the Secretary-General's position improved, in the case
the permanent contract holders by the fact that the formal gro
of their terminations was the fact that they pleaded the privile
against self-incrimination. We must bear in mind that we are dealin
with permanent career international civil servants. Concerning the
the Secretary-General has said:
"For six years I have followed the policy of selecting my pe .
manent staff slowly and carefully, taking into account the hig
standards envisaged by the Charter both as regards personal qu .
ities and geographical distribution. Each year I have require
the most thorough review of temporary staff before selectin
those for permanent appointment and have granted such appoin
ments on the recommendation of a representative group of m'
senior officials, and after I have been satisfied that the staff mem
ber concerned measures up."
In the same place (document A/C. 5/L. 164, 21 January 1952) h
emphasized the degree of security which has from the beginning bee
provided for permanent or career staff.·
To the permanent Secretariat members the Secretary-General:
owes a particularly strong measure of administrative responsibility.·~

* Fulsome tributes to the tenure security of the permanent staff aboun
throughout United Nations documents. It was a particularly strong theme of the
Respondent in the H owrani case where the distinction between temporary an
permanent tenure was exalted to justify arbitrary administrative conduct against
temporary contract holders.
•
** A termination of a permanent staff member was rare in the League of
Nations. Chester Purves in his work on the Internal Administration of an Inter-,
national Secretariat states with reference to the League of Nations practice that,__
"The evidence had to be entirely conclusive before a proposal could be entertained for terminating an engagement."
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And this responsibility is owed not only to protect the individual who
has dedicated his life to the international civil service, but to protect the
Secretariat against that demoralization which engulfs a staff whose
tenure falls prey to administrative irresponsibility.
-

.

The security of ithe permanent contract holder is not merely a
pious hope. It was written into the staff regulations and in particular
into Regulation 9.1(a). Both due process and the regulation require
that the permanent contract holders be given reasons for their termination as well as the facts supporting those reasons, so that they may
be contested on appeal.
A statement that the individual has pleaded the privilege to a
"political" question is not a statement of fact-supported reason; it is
merely a way of stating a conclusion, namely, that an inference adverse
to the individual's "loyalty" has been drawn by the Secretary-General.
We have already shown that such an inference is improper. It
must also be pointed out that due process to a permanent employee is
not satisfied by telling him that he is the subject of an adverse inference. Elementary due process requires that the civil servant be
told the facts with respect to his affiliations or views which required
the rupture of his permanent Secretariat tenure.·
The Secretary-General has evinced so little concern for the rights
of his permanent staff that he has in effect ruled ihat a worse inference may be drawn from pleading the privilege to a "political" question than from an affirmative answer to such a question. If the individuals here involved had answered the questions put to them by
the Subcommittee, even under the Commission of Jurists' Opinion
itself, they would be entitled to some kind of hearing with respect
to their loyalty. How can it be said that by declining to answer the
question, they have deprived themselves of the right to a hearing'
Although we have searched diligently, we have been unable to
find a single instance, in the administration of the notoriously restrictive U. S. loyalty procedures, under which an individual has been

* Of course the Applicants involved were not told the facts because to do so
would create a new-and more serious-difficulty: it would proclaim that the
substantive grounds of the terminations were improper.
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denied a hearing with respect to his loyalty or an opportunity to
fend himself against political charges solely because in some trib '
he had pleaded the privilege in answer to a question concerning'
political views or associations. If all of the individuals who
terminated because they pleaded the privilege had in fact conce
membership in any "organization declared to be a subversive orga ~;
tion" that fact alone would not operate to deprive them of a hea!
with respect to their loyalty under the U. S. loyalty program.
In a recent case, Kutcher v. Gray, 199 F. 2d 783 (C. A. D. C.),
court expressly held that conceded membership in a proscribed or
zation does not in itself eliminate the employee's right to a hea .
In the Kutcher case, above, the court noted that the individual
denied procedural due process under the Loyalty Order, Execu
Order 9835, solely because an inference of disloyalty was drawn fr~
his membership in a proscribed organization. The court said (at
787):
"The final decision rested with the Administrator. Upon .
fell the duty to impartially determine on. all the evidence wheth
there were reasonable grounds for belief that Kutcher was dislo
to the Government of the United States. That was the ultima
the controlling issue. Kutcher was entitled to the Administrato.
decision of that very question. But the Administrator neith'
considered nor decided it. Instead, following the dictum of
Loyalty Review Board in its Memorandum No. 32, the Adnii
trator held only that Kutcher's admitted membership in
Socialist Workers Party made his removal mandatory under S.
9A of the Hatch Act, in accordance with the Attorney Generall
determination that the organization was one which sought to al
our form of Government by unconstitutional means. This is
substance the contention now made here by appellees. But t
argument has its fatal weakness. Neither Sec. 9A of the Hat
Act nor the Executive Order does in terms proscribe members •
in the Socialist Workers Party by an employee, and neither Co
gress nor the President has seen fit to make membership in a
organization designated by the Attorney General cause for r
moval from Government employment. On the contrary, the E
ecutive Order, coming after the Hatch Act and designed in pa
to implement that Act in a fair and practicable way, makes '.
loyalty the test, and membership in organizations designated b
the Attorney General, including those seeking to alter the fo
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of Government by unconstitutional means, merely a factor 'which
may be considered in connection with the determination of disloyalty.' If any clarification is needed for this provision, which
seems to us very clear, it is found in a statement of the President,
November 14, 1947, that 'Membership in an organization is simply
one piece of evidence which mayor may not be helpful in arriving
at a conclusion as to the action which is to be taken in a particular
case.' So too, the Attorney General in transmitting his list of
subversive organizations to the Loyalty Review Board advised
that 'In connection with the designation of these organizations I
wish to reiterate, as the President has pointed out, that it is entirely possible that many persons belonging to such organizations
may be loyal to the United States; that membership in, affiliation
with or sympathetic association with, any organization designated,
is simply one piece of evidence which mayor may not be helpful
in arriving at a conclusion as to the action which is to be taken
in a particular case '" '" •.' (Letter of November 24, 1947 to Seth
W. Richardson, Chairman, Loyalty Review Board, Civil Service
Commission, Washington, D. C.) It is significant too that although the Executive Order was promulgated March 21, 1947,
nothing has since been done by Congress or the President to alter
the original scheme of the Loyalty Program instituted by Executive Order No. 9835, making disloyalty to the Government the bar
to employment, rather than membership or activity in a designated
organization. Although the Executive Order empowers the Loyalty
Review Board to make rules not inconsistent with provisions of
the Order and advise department and agencies on problems relating to employee loyalty, we must conclude from the plain provisions of the Order that the ruling or advice of the Board in its
Memorandum 32 is inconsistent with these provisions. Therefore,
it is without validity or force and should be disregarded. l1
Indeed all of the Secretary-General's termination actions fail to
meet even those minimum due process requirements which the United
States applies in its administration of "security" problems. For example, the system of so-called loyalty investigations among U. S.
national civil servants provides for notice of specific charges and
supporting facts, a hearing thereon, and an opportunity to defend
against these specifics. Executive Order 9835 as amended by Executive Order 10241 (1 CFR 129 (Supp. 1947) ; 16 Fed. Reg. 3690 (1951)),
provides as follows:·

*

Comparable provisions appear
nationals (par. 12).
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"Part II
"2-a. An officer or employee who is charged with being dislo,!
.shall have a right to an administrative hearing before a loy
board in the employing department or agency. He may app
1?efore such board personally, accompanied by counselor rep
sentative of his own choosing, and present evidence on his 0'
behalf, through witnesses or by affidavit.
b. The officer or employee shall be served with a wri
notice of such hearing in sufficient time, and shall be info
therein of the nature of the charges against him in sufficient de
so that he will be enabled to prepare his defense."
The then Chairman of the Loyalty Review Board, Seth W. Ri
ardson, writing on "The Federal Employee Loyalty Program" in
Col. L. R. 546, 548, thus explains the system:
" • • • Once the President gives the employee the right to noti
fair administration and a loyalty check would seem to req .
that the notice adequately advise him of the derogatory fa
appearing in the record before the Board. Obviously such no
should be in as great detail as is reasonably possible so that
employee may know precisely what he is up against."
See also Bailey v. Richardson, 182 F. 2d 46 (C. A. D. C., 1950),
firmed by an equally divided Court, 341 U. S. 918 (1951).

ij

J~
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,1

IiIi
I

Even in the field of selective service (military conscription)
courts have ruled that the absence of specific supporting data!
administrative action or the failure or refusal to communicate su'
data to the individual affected constitutes a denial of protective d
process:
"A system in which selections might be made in uninfo
reliance upon the recommendation of an executive officer, bottom
perhaps on secret police reports, would indeed make a mockery
that high declaration of [due process] policy. Only if the ,
be construed to require that the investigative report shall become;:
part of the record open to the appeal board and all concerned'
the 'system of selection just and fair' within our Anglo-Sax
concepts of justice and due process" (U. S. v. Nugent, 21 L.
2229, 2230, 1952).
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Nor, according to authoritative rulings, may the Attorney-General
make administrative listings and charges of "subversion" or "disloyalty"
against organizations without hearings and the presentation of specific
evidenee. Thus, in Joint Anti-Fascist Oommittee v. McGrath, 341 U. S.
123, 138 (1951) the Umted States Supreme Court invalidated "subversive" listings by the Attorney General on the ground that the Loyalty
Review program,
"does not authorize, much less direct, the exercise of any such absolute power as would permit the inclusion in the Attorney General's
list of designation that is patently arbitrary or contrary to fact.
The designation of these organizations was not preceded by any
administrative hearing. The organizations received no notice that
they were to be listed, had no opportunity to present evidence on
their own behalf and were not informed of the evidence on which the
designations rest."
See also, U. S. ex rel. Mezei v. Shaughnessy, 195 F. 2d 964, 967 (C. A.
2).·
D.

The Respondent's defense of its denialit of dille process is
invalid.

We have already demonstrated that (1) the Secretary-General
cannot effectively deny the use of external political standards and
pressures in these actions; (2) the Secretary-General did not even
possess specific factual proof of the charges, conclusions and evaluations
which he received and sought from the United States authorities; and
(3) no matter how presented or worded, the political standards applied
here cannot be read into the "interests of the United Nations" and the
corresponding rights and obligations of staff members. With respect
to temporary-indefinite contracts, the Secretary-General additionally
rests on the proposition that his discretionary authority to tenninate
is complete and final within itself. To this claim the answer is sufficient that even if the Secretary-General somehow did possess powers of

* It should be noted in passing that the Opinion of the Commission of Jurists erroneously assumes that there is a category of proscribed organizations in
existence in this country, membership in which disqualifies an individual for
government employment.
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absolutism with respect to temporary-indefinite contracts, it has neve.
been denied that he may not, nevertheless, exercise any such speci
powers for political or other extraneous reasons. That is to say, regar
less of, the technical posture of the termination processes, the Unite
Nations cannot tolerate arbitrary action. And we have proved th
the temporary-indefinite terminations as well as all the other remov .
actions taken by the Secretary-General not only reflected these imprope
extraneous considerations but indeed directly rested on them.
Nevertheless, we go further and we show now that the Secretary'
General does not possess such unbridled powers, and that the Secretar
General's strained technical contention that new Regulation 9.1(c
grants such powers is wholly untenable.
1. The staff regulations as amended were intended in their entirety
strengthen staff security and due process safeguards guaranteed t
members of the Secretariat.
,

The General Assembly at its sixth session in Paris, 1951-52, adopt
a set of permanent staff regulations effective 1 March 1952. Thes'
regulations were based on proposals originally made by the Secretar
General and the Advisory Committee on Administrative and Budgetar
Questions. (See Official Records of the General Assembly, Sixth Se
sian, Anmexes, Agenda item 45, Permanent staff regulations of t
United Nations.)
or
According to the sponsors of the new regulations, the purpose w
to extend and solidify the principles of democracy and fairness and
increase the security of the staff as a basis for developing an intern
tional civil service with high standards of competence. The enti
emphasis was placed upon the improvement of staff security and sta
rights and guarantees.
This program was the very reverse of
limited unilateral control and curtailed due process. vVhen t
Secretary-General first reported to the General Assembly in 1950
the desirablility of adopting a set of permanent staff regulations,
stressed this objective of developing a stable and secure internation
civil service:
.'
" ,. ,. ,. the Secretary-General is under an obligation to sec
as much uniformity as possible with the object of further progre'
towards the development of a unified international civil servic .
(Ibid., Fifth Session, 1950, Agenda item 42.)
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In his memorandum of 15 October 1951 the Secretary-General explained generally the purpose of the proposed permanent regulations
as follows:

" * * * After more than five years of experience of administering the United Nations Secretariat and of dealing with the problems
of inter-agency coordination. the time has arrived when the fundamental conditions of service and the rights, duties and obligations
of the staff should be placed on a more permanent basis.."
Again, the Secretary-General's statement of 21 January 1952 to
the Fifth Committee pointedly detailed the objectives of the proposed
permanent staff regulations in the following manner:
"The proposed regulations you are being asked to approve
have grown out of the most thorough study and discussion with a
very wide area of complete agreement involving the specialized
agencies, your Advisory Committee and the United Nations Staff
Association. * * * The overriding significance is that with the adoption of regulations along the lines proposed the General Assembly
win have taken another long step towards the goal of a unified and
stable international civil service. This step follows with compelling
logic the adoption last year of the salary, allowance and leave
systems. The prime foundation of the structure we are seeking
to build is the permanent or career appointment." (Ibid., Fifth
Committee, 1950.)
In this statement the Secretary-General repeatedly emphasized that
the building of such a career service was tied to,
"the high standards envisaged by the Charter both as regards
personal qualities and geographical distribution. lJ
The Advisory Committee on Administrative and Budgetary Questions similarly underscored these objectives. In pertinent part the
chairman of the Advisory Committee summarized these basic
,- purposes
as follows:
.
"The action of the General Assembly in regard to the salary
scale is clearly incomplete so long as the remaining conditions of
service are not definitely fixed. This is especially true of security
of tenure, a factor to which a majority of the staff doubtless attach
and rightly attach as much importance as to the factor of adequate
remuneration. Without security of tenure even a liberal salary

;~

I
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scale affords a wholly insufficient basis on which to build a car
service of outstanding quality and without security of tenure
will not easily transform the average members of the staff fr
mediocre to good or from good to excellent."
,
It- was precisely on the basis of these clearly announced objecti
that the General Assembly adopted the newly proposed regulatio
As reported in the official records of the Fifth Committee at the s' '
seSSIOn:

"The most important rights of staff members were secu '
of tenure, incentives to good work and fair and impartial tr
ment" (330th meeting, par. 14).
"If staff members of a high calibre were to be recruited, c'
ditions of employment must be sufficiently attractive. In
connection, factors such as security of tenure and information
future prospects were probably more important than salary • •
(ibid., par. 27).
" . *' *' the principles of democracy and human rights con
crated in the Charter must not be disregarded" (ibid., par. 39).
" • *' *' The position of the S'ecretary-General in staff matte
was defined in the Charter under which he was required to :p
vide an efficient Secretariat and to safeguard its interests" (ib'
par. 40).
"Only security of tenure could attract candidates of high qu
ity *' ••• The Administration must rid itself of any tendency'
behave as an autocratic employer" (ibid., 332nd meeting, pars.
and 12).
"The conditions of tenure of the Secretariat should be clea~
specified. Staff members could not be expected to show enth
siasm and make the necessary efforts to improve their work unle
they enjoyed a sense of security" (ibid., par. 38).
I
" .. • .. The Advisory Committee's aim has been to establi
certain juridical criteria and to avoid introducing a paternalis
system" (ibid., 333rd meeting, par. 4).
"'" '" *' Delegations had stressed the need for increasing t·
guarantees of security of tenure" (ibid., 335th meeting, par. 88

\'

"*' '" *' The object of all the various proposals submitted
the Committee was to increase the efficiency of the Secretariat a
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to protect the legitimate interests of staff members. Members of
the Secretariat approach their duties in a lofty spirit of abnegation and devotion to the ideal of the Charter. That spirit must
be maintained by giving them all the necessary incentives and
opening up to them the· prospect of an administrative career"
(ibid., 336th meeting, par. 36).
It is clear, then, that the revised staff regulations sought in their
overall purpose to secure more fully to the 'Secretariat the democratic
safeguards of fairness and security. The pattern of purpose provides
the guiding frame of reference for specific application. Accordingly,
the specific provisions of the new regulations must be so interpreted and
applied as to implement rather than to undermine or change these
basic purposes. An interpretation of Regulation 9.1(c) which would
sanction a denial of elementary due process and fair treatment operates at cross-purposes with the basic objectives of the entire body of
rules and must be rejected in favour of an interpretation which harmonizes with the fundamental intent of the legislation.
2. Regulation 9.I(c) was not intended to grant the Secretary-General an
absolute and unreviewahlepower of termination.

Prior to the action of the General Assembly at its sixth session in
Paris, the staff regulations provided with respect to terminations as
follows:
"The Secretary-General may terminate the appointment of a
member of the staff in accordance with the terms of his appointment, if made under the provisions of Regulation 12, or if the necessities of the service require the abolition of the post or a reduction of the staff, or if the services of the individual concerned
prove unsatisfactory" (Provisional Regulation 21).
The new regulations adopted by the General Assembly effective
1 March 1952 correspondingly provide:
"(a) The Secretary-General may terminate the appointment
of a staff member who holds a permanent appointment and whose
probationary period has been completed, if the necessities of the
service require abolition of the post or reduetionof the staff, if
the services of the individual concerned prove unsatisfactory, or
if he is, for reasons of health, incapacitated for further service.
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"(b) The Secretary-General may terminate the appointIIi
of a staff member with a fixed-term appointment prior to the
piration date for any of the reasons specified in paragraph
. above, or for such other reason as may be specified in the letter
appointment.
"( c) In the case of all other staff members, including s
members serving a probationary period for a permanent appo'
ment, the Secretary-General may at any time terminate the
pointment if, in his opinion, such action would be in the intere
of the United Nations."
Regulation 9.1 (c) quoted above specifically pertains to tempora
indefinite contracts.
Regulation 9.1(c) cannot be interpreted in law and reason as s
tioning the summary termination of a staff member without a sta
ment of reasons and an effective appeals review.
'
Preliminarily, to interpret regulation 9.1( c) so as to give
Secretary-General the power to make an absolute unreviewable d
termination would subvert the overriding due process principles ,the Charter as well as the fundamental pattern of fairness sought
be incorporated in the Secretariat personnel policy and staff re
tions. It has always been the enunciated objective of those who form'
late staff policies to ensure security and fair treatment; never
deny or restrict those guarantees at the heart of such policies of f ness, Moreover, the Charter does not establish positions of adm' .
trative absolutism; rather it delegates specifically controlled functio .
and duties. Accordingly, one cannot attribute to the General Assemh
a purpose so destructive of the fundamental principles of the Unit
Nations.
As a matter of fact Regulation 9.1 (c) was proposed explicitly t
the Fifth Committee and the General Assembly,
(a) as a language clarification of the existing terminatio
powers of the Secretary-General under the'terms. of the Unite,
Nations Charter and the prior resolutions of persorllnel pol'
adopted by the General Assembly and,
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(b) to enable the Secretary-General to carry out the General
Assembly's mandates calling for the establishmenf) of a permanent Secretariat on the basis of competency envisaged by the
Charter.

It was so understood· and a:dopted by the Fifth Committee and
the General Assembly.

This is the only meaningful interpretation of Regulation 9.1 (c)
in the light of the decisive factors of legislative history, purpose, functional operation, and the whole context of Charter principles and staff
regulations. As the Administrative Tribunal stated in Howrani and
4 others, supra:
" to to to The construction of a rule or regulation must respond
to the following requirements: 1) the interpretation must be a
logical one; 2) it must be based upon an attempt to understand
both the letter and the spirit of the rule under construction; and
3) the interpretation must be in conformity with the context of
the body of rules and regulations to which it belongs, and must
seek to give the maximum effect to these rules and regulations."

The stated purposes of Regulation 9.1(c)-a language clarification
of the Secretary-General's existing termination power in order to carry
out a program of creating a more secure and permanent international
civil service--were expressed clearly in the statements made by the
Secretary-General and the Advisory Committee, as well as in the related
discussions.
In his memorandum of 16 January 1952, the Secretary-General
specifically stated that proposed Regulation 9.1(0) was not intended
to grant him new or enlarged substantive powers to terminate temporary-indefinite contracts:
" .. to to The new text would just be a clarification of existing
rules on termination." (Emphasis supplied.)

When he explained the nature of proposed Regulation 9.1(0) to
the Fifth Committee in his statement of 21 January 1952, the Secretary-General pointed out that this "clarification" consisted of establishing a clear distinction between the details of termination provi-
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sions relating to permanent staff members and those relating to st
members holding temporary-indefinite contracts. Thus, he stated:
". • • I wish to emphasize the importance of the clear .
tinction which the proposed staff regulations make between .
ferent types of appointment. This distinction is fundamental
the programme I envisaged for 1952 and 1953. It is not new b
is rather a clarification of the present regulations and rules
the s.ubject." (Emphasis supplied.)
Proposed Regulation 9.1(c) thus was to serve to clarify the
lationship between permanent and temporary contracts and not
diminish the existing rights of staff members or increase the subst
tive powers of the Secretary-General with respect to the terminati··
of either permanent or temporary contract holders.· Indeed, rath.
than restrict the rights of these staff members, this clarification
to be used in the context of building up the permanency and securi
of the staff under the competency standards of the Charter and und
a review system avowedly based on scrupulously guaranteed standar
of fairness-a purpose and policy grounded on due process. As
Secretary-General himself stated:
"The proposed permanent staff regulations including Re
tion 9.1 (c) should be viewed in the perspective of this rna
stabilized situation."
Thus, proposed regulation 9.1 (c) carried with it not only the exi
ing due process contractual rights of staff members but also prescrib
additional safeguards for fair and objective review prior to chari
of employment status, including termination.
The Secretary-General's statement of 21 January 1952 promis
that there would be an objective review by a special Selection Op
mittee prior to terminating staff members holding temporary-indefini
contracts. He stated:
"The steps I intend to take are as follows:
"(a) I propose to appoint a small Selection Committee of ab
and objective membership including one representative of

* At a later point we discuss in greater detail the stated purpose of t
proposed clarification and its genesis in prior litigation.
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staff selected by me from a list presented by the Staff Committee
and possibly an outstanding experienced administrator from outside our ranks.
"'(b) During 1952 a:p.d 1953 this Committee after the fullest
possible investiga1jion and review would make recommendations to
me as to which tempora!y staff who entered service prior to 1
January 1950 should be granted permanent appointment, which
should be put on a further probationary period of one year, and
which should be terminated."
Then, as is indeed required by the Charter, the Secretary-General
explained that these objective evaluation standards would comprise
"the high standards envisaged by the Charter". His detailed formulation was as follows:
"In this review the committee must have in mind the following
considerations:
"1. Efficiency, competence and integrity;

"2. General suitability as international civil servants;
"3. The necessity of maintaining as great a degree of geographical distribution as is practicable;
"4. The necessity of maintaining a certain reserve of posts
for the nationals of Member States which may be elected to the
Organization hereafter and for the inflow of fresh talent."
Finally, in line with the existing rights of temporary staff members, and in conformity with the entire pattern of fairness and objectivity intended to be embodied in the new regulations, the proponents of the clarification made special reference to full use of the
appeals machinery by terminated temporary employees. Accordingly,
the statement of the Secretary-General to the Fifth· Committee explained:

"I want to assure the Committee that the review of the status
of staff members on temporary appointments will be conducted
with scrupulous fairness towards the individuals concerned. Those
who receive termination notices will be able to utilize the machinery of the Appeals Board which advises the Secretary-General."
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The General Assembly and its Fifth Committee adopted p
posed regulation 9.1(c) on the basis of these express explanations,
derstandings and assurances. This is surely beyond question.
., discussion in the Fifth Committee left no doubt whatever that it
, . the overwhelming consensus and purpose of the body to preserve
extend the due process guarantees of fairness and security of ten
of the staff members holding temporary-indefinite contracts. Any
tions of establishing the termination powers of the chief administ
tive officer on the autocratic basis of unreviewable determination we
singularly and thoroughly rejected.
The representatives in the Committee expressed themselves fir
on this point. Typically, as reported in the Official Records oft
Gen.eral Assembly, Sixth Session, Fifth Committee, Summary Reeor
they stated:
" "" "" "" The staff would be glad to have that further assuran
that the review to be carried out would not result in arbitrary di
missals." (330th meeting, par. 10.)
"The staff regulations could not • • • be confined to enumer
tion of rights; they must also guarantee their application.
that connexion, free access to the Administrative Tribunal w
particularly important • • • it was in the Secretary-General
own interest that the basic principles of administration should .
laid down in the regulations; he could then rest assured that
motives other than considerations of sound administration co
be attributed to his action. It was moreover not in the best .
terests of the United Nations that such extended powers sho
be placed in the hands of individuals who were liable to err ho
ever good their intentions." (Ibid., pars. 14 and 17.)
" • • • [The] aim was to assist [the Secretary General] a
at the same time to solve the difficulty of principle which had arise
A certain limitation of the Secretary-General's powers seem
necessary, not because of any doubt as to his intentions but b
cause the principles of democracy and human rights consecrated'
the Charter must not be disregarded." (ibid., par. 39.)
" • • • [There is] a sharp distinction between 'power properl
so called which was based on law and discretionary powers whic.
could be used for personal or political purposes • • •. Administr
tive regulations should be drafted irrespective of the personali
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of officials who would be responsible for applying them."
meeting, par. 1.)

(332nd

" • • • There should in all cases be a procedure enabling the
person concerned to ascertain the grounds for his termination and
to adduce anyargumeZ¥; or evidence in his favour." (ibid., par. 41.)
Throughout these General A'ssembly debates and· discussions, a
number of representatives persistently expressed the desire to make
doubly certain that proposed regulation 9.1 (c J could not possibly be
interpreted to grant to the Secretary-General absolute unreViewable
power to terminate staff members holding temporary-indefinite contracts in violation of the due process principles of the Charter at the
heart of the entire Secretariat personnel programme.
Significantly the most active proponents of regulation 9.1 (c)
replied without hesitation that there was not the slightest basis for
such concern. They stated that the explanatory memoranda, discussions and statements, as well as the recorded intention of the body
to carry out the democratic principles of the Charter constituted an
integral part of the terms and provisions of proposed regulation 9.1 (c).
Therefore, they explained, it was not necessary, in order to allay these
fears, to amend the formal terms of proposed regulation 9.1(c).
Accordingly, the representative of Canada, made the statement
reported as follows:
"Although at first sight it might be thought that draft regulation 9.1(c) gave the Secretary-General too much power, it would
be realized by all who had listened to the Secretary-General's
statement that that was not so. The Secretary-General had given
assurances to the Fifth Committee and through it to the General
Assembly and to the staff which went very far towards meeting
the legitimate claims of staff members • ••. The solemn assurances given by the Secretary-General were just as binding upon
him as if they had been formally written into a regulation or a
resolution duly adopted by the General Assembly." . (330th meeting, par. 8.)
Similar remarks of the representatives of the Union of South
Africa were reported as follows:
"Referring to previous discussions on the question whether
the Secretary-General should have the power summarily to dis-
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miss a member of the Secretariat, he emphasized that it had b
shown that no such danger actually existed, as the staff mem
concerned would have the right to appeal." (335th meeting, p
92.)
Again, the representative of Canada repeated the above-mention
assurances and these additional remarks were reported in the oille'
records as follows:

"It was important in the interest of the staff member co
cerned to make a distinction between permanent contracts, fixe'
term contracts and temporary contracts. He therefore appeal
to members to support the text proposed by the Advisory Co
mittee for regulation 9.1 and to remember in that connexion t
assurances given by the Secretary-General" (ibid., par. 113).
The representative of the United Kingdom explained that a b
upon the exercise of absolute power by the Secretary-General and
guarantee of due process in an appeals procedure to staff membe;
holding temporary-indefinite contracts were specifically intended to
covered by the language of regulation 9.1 (c) and that this would
evident in the legislative history, i.e., the official records. The offic' .
report of this statement reads as follows:
"There was on the one hand the question of drawing up t
best possible permanent regulations to deal with separation fro
the service, and on the other, that of settling the problem of t
responsibilities assumed towards staff members who had worke
for the Organization for many years. On the first question .
thought the Advisory Committee's proposal [i.e., regulation 9.1(c)
should be accepted. With regard to the second, that of liquidatin
the past, it would seem preferable to combine the principles under
lying the joint amendment [e.g., the proposals by a number 0
representatives to make doubly certain that regulation 9.1 (c) w
not a grant of absolute unreviewable power] with the assurance
given by the Secretary-General and deal with the matter in th
rapporteur's report" (336th meeting, par. 2).
.
See also the report of the remarks of the representative of Ecuador.

"It was*' *' *' indispensable that the Committee's report shoul
note the assurances given by the Secretary-General*' *' *' he appr
ciated the objects of the authors of the joint amendment*' *' *' th
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aims sought by the sponsors of the joint amendment would be
better achieved by adopting the procedure proposed by the United
Kingdom representative" (ibid., pars. 37, 38).
The "principles 1plderlying the joint amendment" and the "assurances given by the Secretary~General"-theconditions which, according
to the proponents of Regulation 9.1 (c) constitute an integral part of
the terms of the regulation itself-require the following standards for
the termination of staff members holding temporary-indefinite contracts:
1. Prior to taking termination ac,tion, the case must be reviewed objectively by the special Selection Committee;
2. The review must be based on the employment standards
laid down in the Charter of the United Nations;
3. A reason rationally derived from and related to these
Charter standards must be set forth in any case where termination action is taken;
4. A terminated staff member must have full, free and meaningful recourse to the appeals ma.chinery including the Joint Appeals Board and the Administrative Tribunal.
The terminations here were neither reviewed nor recommended by
the Selection Committee. The Secretary-General officially Tefused to
set forth the specific reasons for the action. In a remarkable display
of bad faith he denied the existence of the very type of extraneous
political considerations which later were uncovered when the arrangement between the United States and the Secretary-General was forced
to the public surface.
Significantly, in the memorandum submitted by the Resppndent
to the Joint Appeals Board in the proceedings involving the temporaryindefinite contracts it was stated that the terminations were consummated pursuant to the terms of Staff Rule 103 (c) and that· this staff
rule was "in no way inconsistent with Regulation 9.1(c)".
The reliance on Staff Rule 103 (c), adopted arid promulgated in
implementation of the prior staff regulations, and the assertion that
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it "is in no way inconsistent with Regulation 9.1 (c)" supports the
plicants' contention that Respondent must be able to establish a so
substantive reason for the termination action. Staff Rule 103( c) on i
face and by authoritative judgment of the Administrative Tribunal
How.rami arnd 4 others, 14 September 1951, does not grant and is n
consonant with the absolute unreviewable power to terminate; it pr
vides only that if the termination is otherwise substantively j~tstifie
and valid under the terms of the employment contract including t
governing statutes arnd regulations, then procedurally the SecretaI'
General may terminate a staff member with 30 days' written notie
The Administrative Tribunal definitely stated:
"Through its answers to the Applicants, Counsel for Respond
ent has stated clearly that, on the basis of Staff Rule 103 (c), th
Secretary-General has the power to terminate contracts at an
time without showing cause. The successive statements of th
Administration both before the Appeals Board and this Tribun
have been consistent with that interpretation of its powers in case
of termination.
"The Tribunal cannot accept as valid the interpretation ad..
vanced by Counsel for Respondent of Staff Rule 103 (c) and of the
Staff Regulations and Staff Rules in general as giving to the
Secretary-General, when a temporary contract is terminated, the
right to withhold the reasons of the termination, not only from the
terminated official but also from the Appeals Board and from this
Tribunal.
"In the case of Rule 103 (c) its meaning and interpretation
must be construed consistently with the other provisions of the
Staff Rules and with Staff Regulations.
"In the view of the Tribunal, in the actual context of the provisions of the Staff Rules enacted by the Secretary-General and in
the light of the principles set forth by the General Assembly in
the Staff Regulations, the object and scope of Rule 103(c) are
clear and simple. The expression 'at any time' in Rule 103(c)
cannot be read as meaning 'for any reason' or 'without showing
cause'.
"Furthermore, the second part of Rule 103 (c) is solely intended to detennine that, in the case of the termination of a temporary contract, the terminated staff member must be given a
period of notice of 30 days.
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"Rule 103 itself as a whole appears in the Staff Rules under
the title of 'Notice of Termination' and refers specifically in its
five paragraphs to the different 'notice periods' to which the members of the Staff are entitled in case of termination.
"The limited scope of Rule 103 (c) and of the whole of Rule
103 excludes any interpretation of its text as a general grant of
unlimited power to the Secretary-General to terminate temporary
contracts 'at any time and without showing cause', be it to the
terminated official, to the Appeals Board or to the Tribunal."
Thus by relying upon Rule 103 (c) the Administration has conceded that the principles of the H o'Loratrili case govern these cases.
3. Regulation 9.1 (c) was intended to clarify the existing distinctions
between temporary and permanent contracts.

The legislative history of Regulation 9.1 (c) has be.en here analyzed in the words of the Administrative Tribunal in an "attempt to
understand both the letter and the spirit of the rule under construction". It clearly demonstrates that Regulation 9.1 (c) was avowedly
proposed and adopted in order to clarify in specific language the then
existing distinctions between termination provisions relating to staff
members with permanent contracts and those holding temporaryindefinite contracts. It was not intended to grant the SecretaryGeneral additional substantive powers to terminate summarily or arbitrarily staff members holding temporary-indefinite contracts.
In this context, an examination of the nature and form of the then
existing termination regulations and policies demonstrates the basis
for so interpreting Regulation 9.1(c).
The prior controlling regulation (Provisional Regulation 21) provided as follows:
"The Secretary-General may terminate the appointment of a
member of the Staff in accordance with the terms of his appointment, if made under the provisions of 12A, or if the necessities
of the service require an abolition of the post or a reduction of
the staff, or if the services of the individual concerned prove unsatisfactory."
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Provisional Regulation 12A, referred to in the text of Provisi
Regulation 21, read:
"The appointment of any member of the staff for a pro
tionary period or on a short term contract which shall include
temporary contract may be subject to such conditions as
Secretary-General may deem desirable."
Plainly, the form and language of Provisional Regulation 21
not distinguish clearly between temporary and permanent appo'
ment. Both types of contracts were covered in the one loosely-fra
catch-all clause.
The looseness of Provisional Regulation 21 gave the appeara
that both permanent and temporary staff members aould be te
nated only on the basis of the particular grounds specified on the f
of that regulation. In fact, the position had been advanced that:
staff member holding a temporary-indefinite contract could in
event be terminated unless (a) the necessities of the service requir
the abolition of the post, or (b) a reduction of the staff, or (c) t
services of the staff member proved unsatisfactory, or (d) if nece
sary in order to replace a staff member holding a temporary-indefim
contract with a well-qualified candidate from an underrepresent
country. See briefs of Applicants in Howrani and 4 others.
This offers a logical explanation for the clarification proposals
the Secretary-General consonant with the stated over-all objectiv'"
of the amended regulations and the aims, standards and due proce.
requirements of the Charter. The Secretary-General had previousl
contended that the power to terminate temporary-indefinite contract
although not completely unrestricted and absolute, nevertheless w'
not limited to the specific grounds listed in Provisional Regulation 21
there could be other non-arbitrary, non-political and non-extraneo,
grounds. The proposed regulation 9.1( c) would make it clear tha'.
the limitations were not rigidly categorized within these narrowI
specified confines.
~>:

Whenever the Secretary-General in the past moved to clarify th
regulations in order to distinguish clearly between permanent an'
temporary contracts, it was always within the context of seeking t

187
establish additional rational bases and justifiable reasons for termination other than the four categories spelled out in Regulation 2l.
Thus in 1947, the Secretary-General proposed to the General Assembly that the termin:~tion regulations be amended to show that he
was not limited to the specified grounds in the case of terminations of
staff members holding temporary-indefinite contracts. He explained
exactly as he did before the sixth session of the General Assembly that
he sought to expand the area of termination grounds rather than to
establish absolute power. He stated:
"An examination of Regulation 21 relating to termination of
appointments shows that the intentions of the Assembly as set out
in resolutions 18, 24 and 25 of the first part of the First Session
(Sect. 3, Chap. 7 of Document A,/64) relating to the appointment
of short-term staff has not been clearly stated. The regulation as
taken by itself might be held to imply that the Secretary-General
cannot terminate the appointment of a staff member holding a
short-term appointment for any reason other than abolition of
post, reduction of staff or inefficiency. Such reasons as replacement by a well-qualified candidate from an unrepresented country would not be valid * • ,. thus in order to avoid any misunderstanding, it is recommended that this regulation be amended as
proposed." (See Amendment of Provisional Staff Regulations
governing age of retirement and termination, Report of the Secretary-General, document A/C. 5/165, 9 October 1947.)"
The Respondent himself accordingly has recognized that notwithstanding the expansion of the area of termination "reasons", there must
be (a) some specific reason, (b) a rationally justifiable reason and (c)
a reviewable reason.
.
This was the "clarification" which the Secretary":General always
had sought in the past and which he sought similarly before the sixth
session of the General Assembly in the form of Regulation 9.1(c). As
the Secretary-General himself explained to the General Assembly and
its Fifth Committe, the reason why it was necessary again to clarify
the situation was that, despite the amendment of Provisional Regulation 21 by reference to the terms of Provisional Regulation 12A in
1947, there still arose disputes centered around the contention that
holders of temporary-indefinite contracts could be terminated only
for the reasons specified on the face of Regulation 21.
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By the enactment of Regulation 9.1( c) the Assembly codified
principles already enunciated by the Administrative Tribunal.· Temp,
rary-indefinite contracts could be terminated for objective ascertainabl
reasons not restricted to the narrow categories of former Regulatio,
21. Neither the Advisory Committee, the Fifth Committee, the Gene,.
Assembly or even the Secretary-General ever proposed to grant th"
Secretary-General unlimited absolute power to terminate staff mem.
bers holding temporary-indefinite contracts with01d a statement of rei,

* The proponents of the revised regulations all agree that Regulation 9.1 (cY
merely clarifies and codifies existing regulations. See for example United States:
Participation in the United Nations, Report by the President to the Congress for'
the year 1951, Department of State Publication 4583, pursuant to Public Law 264,
79th Congress:
"One important development of the year was the adoption by the Gen.,.'
eral Assembly of permanent staff regulations in place of the provisional
regulations which had been in force previously. The draft permanent regulations submitted to the Assembly by the Secretary-General with the support,
of the Advisory Committee on Administrative and Budgetary Questions were:
based on 5 years' experience under the provisional regulations. They represented not so much changes in substance as the more precise and deta:iled
delineation of policies previously laid down by the Assembly. This reexamination and clarification of existing regulations and establishment of personnel policies on a more permanent basis should make it easier for the United.
Nations to attract and retain personnel of the high caliber required.
"The most significant point of clarification which resulted from the.
action of the General Assembly related to the powers of the Secretary-Genera!
over termination of staff. Owing to the complex problems of recruiting, "
testing, and selecting a permanent international staff of high competence, it
has been necessary to retain on a temporary basis a sizeable proportion of .
the staff recruited somewhat hastily during the initial organizational period.;
of the United Nations. This situation has raised questions as to whether'
the temporary staff should not, after a limited period of time, enjoy guarantiesapplicable to the permanent staff. The Secretary-General has indicated
that his ability to carry out the directives of the Assembly regarding improvement of staff caliber and geographical representation, and to service changing'
programs, necessitates a flexibility which can only be maintained through his
continuing to have full discretion over the termination of the temporary staff.
The Assembly approved regulations clarifying and continuing his powers
with respect to the termination of the temporary staff. This was done on the
assurcmce of the Secretary-General that the powers so granted would be
discharged in a manner compatible with good personnel practice and that he
would take steps within the next 2 years to complete the screening of the
present temporary staff so that their status would no longer be in doubt."
(Emphasis supplied.)
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sons and recourse to impartial review through the appeals machinery,
on the basis of extraneous poiitical motiva.tion a;nd denial of the
fundamental safeguards of due process. Yet these are the powers,
methods a;nd sta;ndards which the Secretary-Generai arrogated in the
present proceeding.
Thus Regulation 9.1( c) at the very maximum grants to the Secretary-General the reviewable discretionary powers of an administrative executive under due process controls for the express purpose of
building an efficient international civil service and not for the imposition of national political orthodoxies. Since the Administration
has failed to comply with these minimal requirements, and has, in fact,
acted upon national political pressures at the instance of national
authorities, the terminations are improper and the applications must
be sustained.'"

* The Administrative Tribunal has thoroughly analyzed the nature of such
reviewable discretionary powers. The Tribunal has pointed out that the difference between permanent and temporary contracts lies in the wider area of the
types of valid reasons for terminating temporary staff members:
"The conclusions reached by the Tribunal to the effect that in the termination of temporary-indefinite contracts the Secretary-General should have
certain reasons and that reasons must be given to the terminated official, do
not destroy or nullify' the basic distinctions between permanent and temporary-indefinite contracts. These conclusions only seem to clarify the existing differences * * * it suffices to note in that respect that temporary contracts can be terminated at any time and in these terminations the SecretaryGeneral is not limited to the three reasons prescribed for permanent contracts
in regulation 21 and staff rule 102."
The standard of reasonableness applicable to the exercise of such' wider
powers was summarized by the Tribunal as follows:

"* * * while it is not for the Tribunal to substitute its judgment for
that of the Secretary-General with respect to the adequacy of the grounds
for the termination stated, it is for the Tribunal to ascertain that an affinnaive finding of cause which constitutes l'easonable grounds for termination
has been made and that due process has been accorded in arriving at such
an affirmative claim,"
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4. This interpretation of Regulation 9.1 (c) is the only one
monizes with the entire hody of staff regulations.

The Administrative Tribunal has stated:
" >II >II ,.. interpretation must be in conformity with the conte
of the body of rules and regulations to which it belongs and mus
seek to give the maximum effect to these rules and regulations.:
(Ho1JJ r ani an~ 4 others, supra.)

The interpretation of Regulation 9.1 (c) offered by the Respondent
completely conflicts with the entire body of staff regulations and poli~
cies in the following maj or respects.
FIRST. The staff regulations provide that all staff members may.
have recourse to the Joint Appeals Board and the Administrative!
T'ribunal for impartial review of disputes over the interpretation of
employment contracts, as well as administrative actions which injure.
or threaten these interests. (See Provisional Regulation 23 and new
Regulations 11. and 11.2). By maintaining that the Secretary-General
need not present the specific reasons and factual support for the
termination actions by concealing the true reasons, and by acting on
the basis of the political conclusions of national authorities the Secretary-General offers an interpretation which would reduce to a nullity
the regulations adopted by the General Assembly providing for an
appeals machinery. If the true reasons are not set forth, and if no
substantively factual proof is presented there is absolutely no basis
upon which to effectively prosecute and adjudicate an appeal. But the
Administrative Tribunal has stated:
" >II • ,.. it would bring about the frustration of the proceedings
before the Appeals Board and this Tribunal, and would amount to
the outright nullification of the guarantees established in favour
of the members of the staff in the same staff regulations and rules
and the statutes of the Tribunal." (Howrani and 4 others, supra.)

An appeal from a termination without the right to be fully
apprised of the true grounds and factual proof for the action can be
considered an appeal only in the world of make-believe.
It is significant that in proposing regulation 9.1 (c) to the General
Assembly neither the Advisory Committee nor the Secretary-General
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recommended any modification of the regulations relating to appeals
which would curtail the right of staff members holding temporaryindefinite contracts to use fully the appeals machinery. And it is
equally significant that the General Assembly, when it adopted the new
regulations, tnaintained the 'appeals process intact, making no distinction between permanent and. temporary contracts with respect to the
availability of review. Certainly, if it had been intended to restrict
the appeals right of these staff members, such a significant substantive
revision of the regulations relating to the appeals process would have
been reflected in the terms of those regulations. As the Tribunal has
pointed out:
""'Where the law does not distinguish, it is not up to the Court
to make distinctions. "" "" "" In the absence of an express rule "" "" ""
the Tribunal cannot assume that so important a derogation of the
principles of appeals procedure and due process of law as would
result from the claim"" "" "" that the Secretary General can withhold his reasons from the terminated official, the Appeals Board
and this Tribunal was in the mind of the Preparatory Commission
and later of the General Assembly • • • when it enacted the staff
regulations"" "" ""." (Howrani and 4 others, sUJpra.)
The only way to harmonize the terms of new Regulation 9.1( c) with
the provisions relating to the appeals machinery, is to hold that the
Secretary-General must supply the true and factual proof underlying
the termination.
SECOND. An interpretation of the new Regulation 9.1 (c) which
would grant absolute termination powers to the Secretary-General
would conflict with the basic objectives of the personnel review program
which Regulation 9.1 (c) was designed to promote. The purpose of this
review program was to establish a permanent, secure, international
civil service within the Secretariat. In addition, the program was to be
based on standards of objectivity and fairness including a special
review by a Selection Committee and scrupulous care in evaluating a
staff member's record of performance according to the objective employment standards of the Charter of the United Nations. One ought
not attribute to the General Assembly an intent to deny to large numbers of the staff that very same reasonableness and elementary fairness
at the most critical point of the operation of the review program, the
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termination procedure. Surely it must be that interpretations which
derogate from fundamental due process are not favored.
THIRD. A holding that the Secretary-General possesses the abso- .
lute power and unbridled discretion which he has exercised here would
quickly destroy the entire contract basis of United Nations employment.·
In view of the contractual nature of United Nations Secretariat
employment it follows necessarily that the individual staff member
must be granted the right of recourse to full and effective review and
adjudication of disputes arising from an assertion of contractual
rights. The fact that it is the termination of a contract, is inconsistent
with the Secretary-General's theory that he may prescribe unilaterally
and without effectual review the conditions under which rights arising
under the contract may be annulled. It is obvious that if one contracting party unilaterally can make a final interpretation of the
rights of the other contracting party and in fact can deny to the other
contracting party the right to protect himself against the destruction
of his contractual rights, then the contract is a fiction. The right to
be presented with the true reasons for termination and with the
supporting facts, as well as the right to receive effective impartial
review, is an indispensable corollary to the :very existence of a contract
of employment. This is a fundamental principle of law governing the
litigation of disputed rights under a bilateral agreement. As the
Advisory Group of Experts noted in 1946 and the Administrative
Tribunal held in Howrani and 4 others, the relationship of a staff member to the Administration constitutes "a contract governed by general
principles of law."
The fundamental principles of the Charter of the United
Nations, the corresponding declaration of the United Nations Preparatory Commission (document PC/20 chapter VIII, section 2, pars.
41-75) as implemented by the regulations and resolutions adopted by
the General Assembly and the overriding due process principle at the
very foundation of the Organization, establish an administrativ'e and
personnel structure based wholly on securing the highest standards
FOURTH.

* That the Secretariat employment relationship is one of contract is firmly
settled. See H owrani and 4 others, supra.
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of employment under a system of due process. The interpretation of
Regulation 9.1 (c) upon which the Secretary-General rests assumes
a denial of due process and is based upon a concept of arbitrary unlimited power. Such an in~erpretation would run counter to the
fundamental personnelr policies of the United Nations Organization.
It would be difficult to reconcile the harsh, summary action of terminating a contract of employment without a statement of the true
reasons and facts or, without an 8ffective opportunity to adjudicate
contractual rights, with a Charter dedicated to the promotion of
human freedom or a personnel policy designed in the words of the
Preparatory Commission,
"'" '" '" to assure adequate protection to all members of the staff
while at the same time making it possible to terminate an appointment for serious misconduct, or persistent failure to give satisfactory service" (ibid., par. 66).
5. The Secretary.General's own contemporaneous interpretation of Regulation 9.1 (c) is in conflict with the position advanced by the Respondent.

Contemporaneous interpretative statements issued by an administrator charged with applying the statute, which are not inconsistent
with the terms of the statute and which support rights or interests
in favor of those subject to the statute are l?ntitled to great weight.
Here,' the Secretary-General contemporaneously with the adoption of
Regulation 9.1( c) and even during the pendency of the termination
actions involved in this proceeding has stated that staff members in
such situations have the full right to use the appeals machinery in
order to determine the reasonableness and validity of the termination.
The Secretary-General at his press conference of 6 June 1952 explained the entire framework of due process safeguards surrounding
the review of personnel and the possible termination of staff members
under new Regulation 9.1( c). He pointed out ihat the entire purpose
of the review program was to build up the security of the staff and
to apply the objective employment standards' established by the
Charter of the United Nations. He stated:
"In the last six years I have been following a policy of selecting my permanent or career staff slowly and carefully and
exacting the high standards laid down by the Charter. After
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repeated expressions from the General Assembly reinforcing
approach to the selection of permanent staff, 1 sought and
ceived from the General Assembly at the beginning of this y
a mandate to enable me during 1952 and 1953 to determine
-,.status -of some 1150 temporary staff with over two years servi
'1 hope to be able to increase thE: number of staff in career appoin:
ments -up to 70-75 percent of established posts, thus leaving
least a reserve of 25-30 percent for the inflow of fresh talent an
the preservation of the principle of geographic distribution."
Secondly, the Secretary-General explained that the review prio
to granting permanent contracts or to terminating staff member
holding temporary-indefinite contracts would provide for careful initi
screening by a special Selection Committee:
.
"To assist me in carrying out this difficult task, 1 have asked'
a five-man Selection Committee of able and objective membership
under the chairmanship of Mr. F. T. Walters, a former Deputy;
Secretary-General of the League of Nations, to .make recommen~.
dations to me as to which temporary staff who entered service
prior to 1 January 1950 should be granted permanent appointments, which should be put on a further probationary period of
one year, and which should be terminated. This Committee has
no instructions except to conduct this review with scrupulous
fairness towards all concerned."
Thirdly, in line with the governing mandates of the Charter, the
Secretary-General stated that a staff member's capability would control the evaluation of his employment status:
"My policy is to have good people, and if there are good'
people who are capable, then it is in the interests of the United ..
Nations to give them employment."
':
Fourthly, responding specifically to questions concerned with the
rights of Secretariat members who had recently been terminated under
Regulation 9.1 (c), the Secretary-General stated categorically that
terminated staff members will always have the full right of recourse
to the appeals machinery in order to safeguard their rights and interests. He stated:
" '" '* '" they have the Appeals Board; they have the Administrative
Tribunal. 1 do not know of any organization where so much protection is given to make sure that my decisions are the right ones
when I take them." (Emphasis added.)
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In order "to make sure" that the Secretary-General's termination decisions "are the right ones", it is necessary to be apprised of the
true reasons and factual grounds in order to evaluate the reasons in
the light of objectiv~ly rational standards.
6. The contracts were not reviewed by the Selection Committee prior to
the termination action as required under Regulation 9.1 (c).

The Applicants' employment records and contract status were
not submitted for review to the Selection Committee and, in fact, were
not reviewed by the Committee prior to the terminations. This constitutes a violation of the procedures established and now functioning
under the provisions of Regulation 9.1 (c).
The assurances and principles incorporated by the General Assembly within the terms of Staff Regulation 9.1 (c) require without
exception that an "objective" and "scrupulously fair" review by the
Selection Committee must precede termination action. This required
precondition was described to the General .Assembly by the SecretaryGeneral himself:
"The steps I intend to take are as follows:
"a) I propose to appoint a small Selection Committee of
able and objective membership including one representative of
the staff selected by me from a list presented by the Staff Committee and possibly an outstanding experienced administrator
from outside our ranl{s.
"b) During 1952 and 1953 this Committ~e after the fullest
possible investigation and review would make recommendations
to me as to which temporary staff who entered service prior to
1 J anuarv 1950 should be granted permanent appointment, which
should be put on a further probationary period of one year, and
which should be terminated."
The Secretary-General described the standards of review to be
followed by the Selection Committee in this manner:
"In this review the committee must have in mind the following considerations:
"1. Efficiency, competence and integrity;
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"2. General suitability as international civil servants;
"3. The necessity of maintaining as great a degree of geographical distribution as is practicable;
"4. The necessity of maintaining a certain reserve of posts
for the nationals of Member States which may be elected
to the Organization hereafter and for the inflow of fresh
talent."
Following the enactment of Regulation 9.1( c), the Secretary-General unreservedly reiterated the Selection Committee review requirement as follows:
"To assist me in carrying out this difficult task, I have asked
a five-man selection committee of able and objective membership
under the chairmanship of Mr. F. T. Walters, a former Deputy
Secretary-General of the League of-Nations, to make recommendations to me as to which temporary staff who entered service prior
to 1 January 1950 should be granted permanent appointments,
which should be put on a further probationary period of one year,
and which should be terminated. This Committee has no instructions except to conduct this review with scrupulous fairness towards
all concerned."
Here, the Selection Committee neither reviewed the cases prior to
the terminations, nor recommended the terminations."
7. The termination violated acquired contractual rights.

Assuming arguendo, that Regulation 9.1(c) grants vast absolute
power to the S'ecretary General in the case. of temporary-indefinite
contracts, it may not be applied to the Applicants without violating
their acquired contractual rights.
Applicants' tenure in each case dates prior to the effective date
of new Staff Regulation 9.1(c). Their contracts incorporated by specific reference the terms of the staff regulations existing prior to the
enactment of Regulation 9.1(c). Under the existing regulations the
Applicant acquired certain specific rights with respect to employnient

* Except in the case of Mrs. Marjorie L. Zap, whose application is discussed
under Point IX of this Brief.
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tenure, including termination. These rights, by final and binding decision of the Administrative Tribunal in Howrani and 4 others, were
authoritatively construed to grant a terminated temporary-indefinite
contract holder the right to be presented with the true reasons for
the termination action and the'right of full recourse to the appeals
machinery.
Moreover, these acquired rights are in the nature of vested rights
immune to divestment by unilateral retroactive changes to the disadvantage of the staff member. Not only are these rights acquired
under the ordinary operation of the general principles of contract law
but the staff regulations specifically provide for the full vesting of
such rights in favor of the staff member. Applicable Provisional Regulation 28 stated:
"These regulations may be supplemented or amended by the
General Assembly without prejudice to the acquired rights of
members of the staff."
The terms of Provisional Regulation 28 also have been incorporated in the new regulations under clause 12.1.
It is clear that under the terms of their contracts, the Applicants
acquired the tenure and termination rights referred to above. If Regulation 9.1 (c) is held to free the Secretary-General from such duties
and obligations, then it is equally clear that the Applicants' prior acquired rights have been diminished. In such situations, according to
the express terms of the staff regulations and the elementary principles
of contract law, the acquired rights prevail, and the modifications
stand "without prejudice" to those rights.·

* See Hans v. Louisiana, 134 U. S. 1 (1890), "* * * where property or
rights are enjoyed under a grant or contract made by a state, they cannot wantonly
be invaded * * * any attempt on (the state's) part to violate property or rights
acquired under its contracts, may be judicially resisted; and any law impairing
the obligation of contracts under which such property or rights are held is void
and powerless to affect their enjoyment; Phillips Petroleum Co. v: Jenkins, 297
U. S. 629 (1936), "The reserved power (to amend) is not unlimited and cannot
be exerted to defeat the purpose for which the (contract rights ) were granted,
or to take property without compensation, or arbitrarily to make alterations that
are inconsistent with the scope and object of the character or to destroy or impair
any vested property right" ; Lynch v. Untied States, 292 U. S.571, (1934), "Valid
contracts are property, whether the obligor be a private individual, a municipality,
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Even where there is no specific contractual provision for the vest-.
ing of acquired rights, it is universally held under the general principles of law that one party to a contract may not retroactively diminish or prejudice the rights of the other party by unilateral action.
.A fortiori, where the contract itself incorporates provisions which expressly' protect and vest such acquired rights, there can be no question
that retroactive deprivation by unilateral act is invalid. Thus, even
were the interpretation of Regulation 9.1(c) advanced by the Secretary-General to prevail, the termination of Applicants' contracts was
improper.
The Secretary-General in a memorandum submitted to the Appeals
Board in these cases, conceded the validity of Applicants' contention
that the General Assembly did not intend to grant absolute, unbridled
termination powers to the Secretary-General. The Secretary-General
quotes the following key portion of the S'ecretary-General's Memorandum to the Fifth Committee of the General Assembly:
((As a clarification of the existing regulations and rules on
termination., the proposed regulation 9.1 would be applicable to
existing as well as future appointments." (See Respondent's Replies, p. 2, par. f.) (Italics supplied.)
Here the Secretary-General himself admits that new Regulation
9.1(c) can be applied retroactively to existing contracts only if it is
regarded as a clarification of the then existing regulations and not a
grant of new powers. The Secretary-General's statement expressly
and unequivocally conditions such retroactive application of Staff Rega state, or the United States"; Hays v. Port of Secrttle, 251 U. S. 233 (1920),
"Had the legislature * * * pending performance or after complete performance by
complainant, passed an act to alter materially the scope of his contract, to diminish his compensation or to defeat his (contract claims) there would no doubt
have been an attempted impairment of the obligation"; Green v. Biddle, 8 Wheat.
1, "Any deviation from (the contract's) terms by postponing or accelerating the
period of performance which it prescribes, imposing conditions not expressed in
the contract, or dispensing with those which are, however minute or apparently
immaterial in their effect upon the contract of the parties, impairs the obligation";
Home Building & Loan Ass'n v. Blaisdell, 290 U. S. 398 (1934), "The obligations of a contract are impaired by a law which renders them invalid, or releases
or extinguishes them. An impairment * * * has been predicate of laws which
without destroying contracts derogate from substantial contractual rights."
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ulation 9.1(c) on the specific status of the new regulation {(as a clarification of the existing regulations." Obviously, the Secretary-General recognized that if new Regulation 9.1(c) were construed to grant
him new and absolute powers" of termination over the existing contracts, it would directly -¢-iolate the terms of the staff regulations which
have alwl!Ys provided that:
"
"These regulations may be supplemented or amended by the
General Assembly, without prejudice to the acquired rights of
Staff members."
The Secretary-General further maintained before the Appeals
Board that "with regard to provisional Staff Regulation 28 and Staff
Regulation 12(a) [the acquired rights regulations], no exact interpretation or application of the principle of acquired rights have yet been
given." This statement is only legalistically devised to raise unspecified doubts as to the meaning of the clear and simple language of
the regulation. The terms of the regulations on acquired rights, however, speak for themselves. Moreover, the Secretary-General's own
counsel, the late Mr. A. H. Feller, and Mr. Oscar Schachter, relied
upon it in a legal opinion and interpretation on "Contractual Status
of Personnel and Acquired Rights", dated 1 November 1947. This
legal interpretation completely supports Applicants' position. It follows in full:

"It has been suggested that since the contract of employment
provides by its term that the appointment is subject to the terms
and conditions provided in the staff regulations and the staff
rules, it would, therefore, be permissible for the General Assembly
to alter the compensation of personnel by amending the staff
regulations or staff rules.
"This suggestion is without legal foundation and is clearly
contrary to the intent of the General Assembly as expressed in
existing regulations. First let us examine exactly what the above
suggestion means. It means quite clearly that the General Assembly could, under the contract, change at will any, or all, of
the terms of appointment merely by adopting regulations for
that purpose. Compensation, indemnity payments, conditions of
termination, and" similar provisions, would, under this suggestion,
all be subject to drastic modification. This Organization could,
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therefore, do as it wished. In legal effect the so-called 'contract'
would have no bindin~ effect whatsoeve.r with respect to the
United Nations.
"The difficulties of this conclusion are quite obvious. From
-:- the legal standpoint, the contract in question must be considered
. one in which there is a mutual exchange of undertaking binding
upon each of the parties of the contract. The Organiza.tion has
undertaken to provide certain compensation and conditions of
employment. The individual has bound himself in other respects
-for example, he may not resign without three months' notice.
To say that the Organization may, in its unfettered discretion,
change its undertaking means that it is not bound and that, therefore, the so-called 'contract' lacks the mutuality or consideration
indispensable for all the bi-lateral promissory contracts.
"Now it may be argued that these legal standards should not
be applied to the contract of employment on the ground that the
United Nations is not in the position of a.government, and therefore, that it can change by regulations the contractual rights in
that same way that a government can accomplish this by changes
of law. On this theory the 'contract' would offer no safeguard to
the staff member. He would be subject to the changing regulations of the Administration in the same way as though there had
been no contract. This was certainly not the intention of the
General Assembly. Based on the experience in the League, the
Preparatory Committee and the General Assembly decided that
some reasonable assurance must be afforded to the staff members
that they will be able to make their careers in the Secretariat. It
was recognized that the protection customarily granted in member countries to the civil service would be available to the staff
of the United Nations. In order to afford the necessary security
to the staff, it was expressly decided to grant contracts to staff
members. There is no doubt that the procedure of granting contracts was designed to give the staff member certain contractual
rights-that is, rights which the employee would have by virtue of
the contract and which could not be chang-ed simply by action of
the Org-anization.
"That this was clearly the intention of the General Assembly
is shown by the doctrine of 'acquired rights' incorporated' in Regulation 28 (and previously in regulation 80 of the League Staff
Regulations). This regulation makes it clear. that the contractual
rights granted the employee cannot change to his prejudice merely
by changing the regulations. Obviously, if the regulations could
be amended so as to alter the substantial rights of the employee
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under contract, there would be no significance to the contract and
no protection to the employee. To remove any doubt on that
point, it was expressly decided that these regulations could not be
amended so as to pre~udice these acquired rights.
"The question of what a~e the acquired rights under the contract need not be examined in detail for this purpose. In principle,
it would seem clear that these rights relate to the material and
substantial terms of the individual employment, but that they
probably do not include rules relating to the organization of the
Secretariat and the method of functioning. There can be little
question that agreed upon compensation is one of the acquired
rights and that the tax refund (which is essentially part of the
compensation) is in the same category (see Wertheimer, The International Secretariat, p. 259).""·

POINT VIII
THE SUMMARY DISMISSAL OF APPLICANT WALLACH
VIOLATED FUNDAMENTAL PRINCIPLES GF THE CHARTER,
THE UNIVERSAL DECLARATION OF HUMAN RIGHTS AND
THE STAFF REGULATIONS AND RULES.
Applicant Wallach was dismissed summarily on 20 June 1952, on
the basis of adverse political evaluations made by U. S. authorities
under the secret arrangement between the Secretary-General and the
U. S. agencies.··

* The late Mr. R. Lebeau, former chairman of the Appeals Board, in an
incisive study of Staff Contracts and Staff Relations stated:
"As regards the Staff Regulations they can only be modified by the General
Assembly without prejudice to the acquired rights of the Staff members."
Also, even under the "status view" of an employment relationship-a view which
grants to the employee far less legal rights than does the contract status of the
United Nations Secretariat member-it has been stated that the employer's moral
obligations include "the recognition of acquired rights which constitute a moral
restriction upon the sovereign authority of the organization." (George Palthey,
The International Civil Service, speech delivered in 1948.)
** This is not the first time that the Applicant has been subjected to hostile
and arbitrary moves to deprive him of his Secretariat post. Hardly had he been
granted a permanent contract in 1947 when some officials started to take deliberate steps to terminate Mr. Wallach's appointment. Thus, in October 1947,
Applicant was given a rating of "below average" on the periodic report and
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Since Applicant held a permanent contract and since his record
of performance in the Secretariat unquestionably had satisfied the
objective tenure criteria provided by the Charter and the regulations,
it wl:J.s not readily possible to terminate him on the vague pretext of
the '~nterests of the United Nations" without statement of reasons
and factual proof. Also, the Secretary-General had not developed yet
the hybrid device of "termination-dismissal" tied to a misinterpretation of staff conduct obligations under Regulations 1.4 and 1.8. See
Point IV, 8upra. Accordingly, Applicant Wallach was subjected to
an interrogation by Secretariat officials, relating to alleged past affiliations with the Communist Party of the United States as a political
functionary and, when he objected to this political inquisition, was
dismissed summarily on the pretext of "serious misconduct".
exp1'essly told that the purpose of this evaluation was to prepare for a contemplated termination. In November 19"47 these officials actually recommended the
termination of Applicant and a group of his verbatim reporter colleagues. Applicant served as the main spokesman for this group of verbatim reporters in their
fight against the threatened terminations. The termination moves were rescinded.
The probationary period attached to Mr. Wallach's permanent contract and
scheduled to expire on 21 November 1947 was extended to 21 February 1948.
Then, a second extension to 19 March 1948 was attempted. By this time the
pattern of arbitrariness to prevent Applicant from fully securing his earned permanent contract had become so open, that an official of the Bureau of Personnel
frankly indicated in a written memorandum that the purpose of the plan to extend
further the probationary period was to prepare for a termination. But, the memorandum noted,

"I believe it too late [i.e., to revoke the permanent contract] because we
must regard contracts as serious and binding."
This same memorandum from the Bureau of Personnel pointed out that it
was not fair to single out Mr. Wallach for termination on the basis of alleged
budget reasons. It stated:
"I am of the opinion, however, that we cannot single out individuals
such as Mr. Wallach. With regard to the specific issues of Mr. Wallach's
case, it is my view that we cannot expect a staff member to do more than
to perform satisfactorily according to the standards at the time he was nominated and approved. Mr. Keyser says this is the case. Mr. Wallach is,
therefore, in my view, entitled to compete with other indeterminate staff
for any posts which remain after the budget cuts." (Memorandum from
W. P. Barrett to Miss Mary Smieton, entitled "Close of Probationary Period
for Mr. Eugene Wallach", dated 11 November 1947.)
Later, effective 28 August 1948, Mr. Wallach and four of his English verbatim reporter colleagues were terminated on the pretext of abolition of post.

- - -

-~-~---~

~------

--
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Clearly, the only "serious misconduct" involved was that of administrative officials in applying political standards and conducting political
interrogations. Moreover, the context of facts and circumstances not
only reflected but plainly established the tie between investigations
and pressures of agencies of ~he U. S. Government, and the political
interrogation and dismissal of Applicant Wallach. This context sharply
refutes the Respondent's pretext that the interrogation merely was
to check the employment history data appearing on the application
for United Nations employment which Applicant had filed in 1946.
The terminated staff members, led by Applicant, who functioned as the representative of this group to the Staff Committee, vigorously protested the termination
actions, charging that the terminations resulted from arbitrary, anti-Semitic motivations. This case was heard by the Appeals Board as well as a Special Board of
Inquiry. The terminations were ruled improper. The Secretary-General accepted
the Appeals Board recommendation that Mr. Wallach and two of his colleagues
should be reinstated. Then, after the issuance of the confidential report of the
Special Board of Inquiry, the Secretary-General issued the following statement:
"There were * * * administrative actions of an irregular character which
had the appearance of unfair discrimination against the complainants and
certainly caused the complainants to suffer unjustly.
"I feel most strongly that the officials of the United Nations Secretariat
are under a special duty at all times not only to act without bias and discrimination but to act in such a way that there is even no appearance of
discrimination. Although the Board made no recommendations regarding
the supervisors involved, I will review their situation in the light of this principle." (Statement by the Secretary-General, 17 January 1950, press release
SG/43.)
Shortly after Mr. Wallach and his colleagues had been reinstated as a result
of the decisions of the Appeals Board and the Special Board of Inquiry, they
were again terminated by notice of 23 March 1950, effective 1 July 1950. Now
it was not merely the ordinary "abolition of post" pretext but the astounding·
contention that there was no longer any need for English and French verbatim
reporters. Again Applicant was in the forefront of the protest and grievance
appeal taken by the entire group of terminated verbatim reporters. In its judgment No.2 of 3 July 1950, the Administrative Tribunal ruled that,
"The action of the administration was in conflict with [Staff Rule 1041
and with what appeared to the Tribunal to be fair and equitable principles
of procedure, in that the Administration gave notice of tennination of contract before fully examining the possibilities of transferring the individuals
expected to be affected by the changes in contemplation to other posts of
any kind to which they might be suited in the United Nations organization."

204
After Applicant had been called to testify before a Federal Grand
Jury (9, 12, 16 June 1952), questioned about allegations that he had
served as a political functionary of the Communist Party in 1945 arid
1946, askl¥! about data appearing on his UN employment application,
directed to prod,uce his TIN employment application and personnel
data,· and requested to give the name of the superior official of
TI. S. nationality in his Secretariat Department (i.e., Mr. David B.
Vaughan, then principal director of the Department of Conference
and General Services), Mr. Vaughan was called before the same Federal
Grand Jury on 16 June 1952.··
Immediately following Mr. Vaughan's grand jury appearance, he
called in Applicant for the series of interrogations involved in this case
(18 and 20 June 1952). Mr. Vaughan clearly stated to Applicant that
the interrogations were in pursuance of the grand jury appearance and
then commenced to interrogate Applicant about the identical political
matters which the Federal Grand Jury had raised.t In fact, the only
specific factual questions put to the Applicant by Mr. Vaughan precisely
duplicated those which had been asked by the grand jury. Mr.
Vaughan's repeated specification was as follows:
"Mr. Vaughan:
Did you work for the Communist Party
,., ., ... in 1945 or 1946
• were you employed by the Communist
Party as an organizer or in any other capacity • • •." (Minutes of
meeting in Mr. Vaughan's office 18 June 1952.)
Shortly after the summary dismissal Applicant was recalled to
appear before the Federal Grand Jury. Apparently the grand jury

* The Secretary-General authorized and approved the transmission of this
information (copied from the official records of the United Nations) to the grand
jury.

i

** During this period other staff members were called to appear before the
Federal Grand Jury, and it was the practice then of the grand jury to order the
appearance of a U. S. national holding a supervisory post in the staff member's
Secretariat department. Thus, David Weintraub, director of the Division of
Economic Stability and Development, was summoned by the grand jury after
staff member Irving Kaplan had appeared there. As we have already shown, Mr.
Weintraub was urged to terminate Mr. Kaplan.
t As discussed in Annex II, these procedures also violated the requirement
of secrecy for testimony before such a grand jury.
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already was well aware of, and satisfied with the events which had
occurred in the United Nations relating to the interrogation and dismissal of Applicant. The grand jury asked Applicant what had
happened at the United Nations subsequent to his last appearance
before the grand jury. When Applicant replied that he was interrogated by Mr. Vaughan and other Secretariat officials with reference to
his alleged Communist Party affiliations in 1945 and 1946, and that he
was then summarily dismissed from his Secretariat post, the grand jury
stated that it had no further questions except to inquire parenthetically
whether Applicant intended to appeal the summary dismissal.
Although the mere appearance of extraneous motivations is sufficient to invalidate a summary dismissal," here the primary groUlY/lding
was both external and extraneous, the substance of the interrogation
having been political and the entire matter having been carried out in
pursuance of relationships with the political investigations of the
Federal Grand Jury. This was not an ordinary, valid check of personnel data solely in the normal course of Secretarjat administrative
routines.
Despite the fact that Applicant had been employed in the Secretariat for some six years, it was not until the Federal Grand Jury
caned him as a witness and allegations had been made about his past
affiliations as a political functionary of the Communist Party, that Respondent initiated the interrogation. It was immediately after Mr.
Vaughan's own grand jury appearance tbat he commenced the full-scale
Secretariat interrogation.

* The

Report of the Joint Appeals Board in this case concedes that:

"On this question of motivation the Board is of the opinion that, while
in the particular circumstances of this case it may well have appeared to
Appellant that his dismissal was extraneously motivated, this cannot be adduced as a reason for invalidating the dismissa1."
Since a staff member surely need not respond to questions extraneous to
the Secretariat employment relationship, on this ground alone it was error to'
dismiss Applicant summarily for his objections to the interrogation when concededly there was reasonable basis for his apprehension t hat the interrogation was
improper.
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Throughout this period the grand jury followed the practice of
calling the U. S. nationals who were the superior officials of Secretariat
members who previously had appeared before that body. Termination
of the staff .members' Secretariat employment usually followed their
appearance.
. The only specific question put to the Applicant by Mr. Vaughan
was formulated in exactly the same way as the corresponding inquiry
by the Federal Grand Jury.
The context in which the particular allegations and questions were
raised was. entirely political and decidedly not occupational.
But even if Mr. Vaughan had conducted the interrogation upon
his return from a trip to Mars instead of to the grand jury, Applicant
would have had every reasonable basis to be impressed with the political
nature, implications and context of the matter raised. We must remember that the grand jury and the press previously had raised the very
same matter in the political context. In these circumstances, to say to
the Applicant that it was not intended to raise extraneous matters is
like striking a man on the head while assuring him that no pain or
injury is intended.
Moreover, the staff rules promulgated by the Secretary-General
restrict the proper personnel data which may be required of staff
members to the following specific, non-political areas:
RULE

104.4

NOTIFICATION BY STAFF MEMBERS

Staff members shall be responsible on appointment for supplying the Secretary-General with whatever information may be required for the purpose of determining their status under the staff
regulations and staff rules or of completing administrative
arrrangements in connection with their appointments. Specifically,
this requirement shall include information on nationality, passport and visa, marital status, dependency status, information'relevant to home leave, and designation of beneficiary. They shall be
responsible also, for promptly notifying the Secretary-General, in
writing, of any subsequent changes affecting their status under
staff regulations and staff rules.

207

The final and conclusive proof of the external political arrangements and motivations underlying Applicant's dismissal appeared when
the secret agreement between the Secretary-General and the United
States was uncovered. FOl', Applicant Wallach, like his colleagues, was
made subject to removal by the Secretary-General by the fact that
agencies of the U. S. Government had given him an "adverse" political
evaluation. In addition to proving the invalidity of the dismissal, these
facts reflected gravely on the Re'spondent's good faith. During the
Appeals Board proceedings in this case, the Respondent categorically
denied precisely those external arrangements and standards which were
involved in the agreements with the United States uncovered shortly
thereafter.
The haste with which Applicant was dismissed on these extraneous
grounds characteristically forced many additional improprieties. They
are as follows:
1. Under the staff regulations and rules, it was required that the
proposed dismissal action be submitted for consideration by the Joint
Disciplinary Committee prior to effectuation. This requirement was
not followed here."

* The singular importance of the Joint Disciplinary Committee procedures
in disciplinary actions (especially in the most extreme measure of summary dismissal) was recognized by the General Assembly in the discussions relating to
the establishment of a Joint Disciplinary Committee:
"In carrying out a disciplinary measure the Secretary-General must act
in accordance with the rules and the procedure laid down in the staff regulations. If the Secretary-General violated one of these rules, he would be
wronging the official concerned. * * * (Official Records of the General Assembly, Fourth Session, Fifth Committee, Summa,ry Records, 188th meeting,
p. 14.)
Mr. A. H. Feller, the late general counsel of the United Nations, underscored the function of a Joint Disciplinary Committee as follows:
"The Joint Disciplinary Committee, the establishment of which was contemplated, would help members of the staff in the sense that it would intervene before a decision was taken. They would thus be assured of more
effective protection than that afforded by the Appeals Board. A member of
the staff was more concerned about his reputation than about his post. It
would be much more advantageous to the official to be heard before the
Secretary-General took a final decision than for him to win his case a year
or more after a decision had been taken." (Ibid., p. 18.)
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Staff Rule 140 (c), in full force and effect at the time (W June 1952)
Applicant was dismissed, clearly provided that all disciplinary actions
must be referred to the Joint Disciplinary Committee prior to
effee.tuatio_n:
r

"(c) No staff member shall be subject to a disciplinary measure
until the case "has been referred for advice to a Joint Disciplinary
Committee, provided that the referral to a Joint Disciplinary Committee may be waived by mutual agreement with the staff member
concerned and the Secretary-General."
The compilation of staff rules which was distributed to the staff
as late as 6 July 1952 (document AFSjS"GBj81 Rev. 3, 6 July 1952),
provided for the prior mandatory submission of all disciplinary cases
to the Joint Disciplinary Committee.
At the time that Applicant was summarily dismissed, Staff Rule
140 had neither been modified nor superseded.When Staff Rule 140 originally was adopted and issued, the related
Staff Regulation 23 (a) provided:
"The Secretary-General shall establish joint administrative
machinery with staff participation to advise him before disciplinary
action is taken against any staff member."
The new permanent staff regulations, adopted by the sixth session
of the General Assembly (effective 1 March 1952), made corresponding
provision as follows:
"The Secretary-General may establish administrative machinery with staff participation which will be available to advise him
in disciplinary cases" (Staff Regulation 10.1).
Following the adoption of these permanent staff regulations, the
Secretary-General issued a bulletin to all Secretariat members relating
to the applicability of the then existing staff rules. He stated:

* Not until a new set of rules was issued on 1 December 1952 (ST j AFS j
SGBj94) did the Secretary-General modify Rule 140(c) (New Rule llO.3(b))
to provide for prior submission to the Committee "except in cases of summary
dismissa1."
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"The adoption by the General Assembly of a new set of staff
regulations of the United Nations effective from 1 March 1952 will
require a number of revisions in the staff rules now in force.
New staff rules implem.enting' the new regulations will be issued
in due course after conshltation with the Staff Committee.
"In the meantime, any of the staff rules which may be in conflict with the new staff regulations shall not be applicable" (AFS/
SGB/81/Rev. 6, 27 February 1952).
Clearly, under the Secretal'y-General's own interpretation, the
then existing staff rules were to continue in full force and effect unless
and only to the extent that they specifically conflicted with the new
staff regulations.

It is equally clear that nothing in Staff Rule 140( c) was in conflict with the provisions of new Regulation 10.1. This new regulation
did not in any way require the elimination of the Joint Disciplinary
Committee procedures, or preclude in any manner the functioning and
use of these procedures as established under Staff Rule 140.· Quite to
the contrary, new Regulation 10.1 states that the procedures and practices required by Staff Rule 140 in fact "may" be established and
utiliz;ed. Thus there was positive permissive authority for the full
effectiveness of the terms of Staff Rule 140. Since Regulation 10.1
expressly recognizes that Joint Disciplinary Committee machinery
"may" be established and utilized, an existing rule which actually does

* It is now a matter of record in this case that the Joint Disciplin~ry Committee continued to function fully and with complete knowledge and participation
of the Respondent during the entire period involved in this case, following the
effective date (1 March 1952) of the new staff regulations. A transcript of the
suhstance of the proceedings before the Joint Appeals Board on 19 August 1952
pertinently shows the following:
"Mr. Bancroft: Mr. Nichols, is not the Joint Disciplinary Committee
resorted to before the action rather than after the action?
"Mr. Nichols: Yes.
"Mr. Bancroft: When did the Joint Disciplinary Committee hear the
most recent case?
"Mr. Nichols: Either during Mayor early June.
"Mr. Bancroft: Could you give us the exact date, and has the Joint
Disciplinary Committee been informed of any change in their duties?
"Mr. Nichols: They have not been so infonned."
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require the organization and use of such machinery cannot be deemed
to conflict with the regulation. If something "may" be done, then it
is entirely proper to require that it be done in fact.
Atrthe time of this action, there had been no notification that Staff
Rule 140( c) ha;d been modified or superseded, nor was there any specific
repugnancy between the continued operation of the terms of Staff
Rule 140(c) and the provisions of new Staff Regulation 10.1.
Should we proceed, however, on the erroneous supposition that
Staff Rule 140 (c) was no longer effective, it is nonetheless clear that
Applicant had acquired the contractual right tD the procedures and
guaranties established by the terms of Btaff Biule 140(c) 'lJlnder the
prior regulations and that these acquired rights could not be diminished or destroyed by changes in the staff regulations.
Both the provisional staff regulations and the new permanent
regulations expressly and unequivocally protect these acquired contractual rights. Provisional Regulation 28 provided:
"These regulations may be supplemented or amended by the
General Assembly without prejudice to .the acquired rights of members of the stafJ." (Italics supplied.)
New Permanent Regulation 12.1 makes precisely the same provision:
."These regulations may be supplemented or amended by the
General Assembly with01d prej1tMCe to the acquired rights of staff
members/' (Italics supplied.)
Applicant's Secretariat employment contract predated the new
regulations and included the regulations and rules providing for the
prior submission of disciplinary actions to the Joint Disciplinary Committee. Accordingly, under the clear terms of both Provisional Regulation 28 and new Permanent Regulation 12.1, these specific rights were
guaranteed to Applicant, immune to any unilateral change.
As we noted under Point VI, supra" were it otherwise, the entire
nature and status of the employment contract would be destroyed.
'rhe indispensable essence of a contract is the condition of mu,t1Iality.
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For this reason conditions mutually arrived at by contract cannot
validly be changed, compromised or nullified to the disadvantage of
one party by the unilateral action of the other contracting party. Moreover, the Secretariat emptoyment contract additionally makes express
provision for the preservauon of acquired rights. Thus, the universal
principles of contract law as wen as the express provisions of the
Secretariat employment contract preclude any deprivation of Applicant's established rights to the Joint Disciplinary Committee safeguards.
United Nations' analyses of acquired contract rights completely
confirm this position. See the documentation under Point VII, supra.
2. At this late date, there is not the slightest doubt that Applicant
Wallach was dismissed summarily because of the operation of the
secret arrangement between the Secretary-General and the agencies
of the U. S. Government. But even if one were to view this case
solely as a matter of normal internal personnel relationships, there
would be no valid basis for upholding the propriety of the interrogation and the summary dismissal.
For, the dismissal pretext advanced by the Respondent concerned
the alleged checking of Applicant's United Nations employment application. The employment application certification which Applicant signed
provides:
"I, the undersigned, certify that the statements made by me
are full and true to the best of my knowledge and belief. I understand that any wilful misstatement renders me liable to instant
dismissal, if employed."
Under the general principles of contract law and fair standards of personnel relations-principles and standards governing the
Secretariat employment contract-matters of the employment application do not provide the basis for action against the employee unless
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ment application during 1945 to 1946, there can be no reasonable
expectation that the United Nations would not have employed him.
The basis for this firm conclusion of reasonable expectation is the
fact that the employment application contained other sufficient data
which the Respondent does not contest or challenge, relating to educational background, specialized training and work experience directly
bearing on the requirements and duties of the post for which Applicant
was hired. Since such background, training and work experience
would ordinarily be more than enough to satisfy the then existing
hiring standards for the post involved, it must be held that the fact
that Applicant mayor may not have had some other employment during the brief 1945-1946 period, obviously could not reasonably have
disqualified him for the post.
Another factor is of great significance in assessing these reasonable
expectations. Applicant was required to take a United Nations
examination to demonstrate his actual skills and abilities as a verbatim reporter prior to the granting of his Secretariat contract of
employment. During this period the Respondent was placing heavy,
if not almost complete, reliance upon the examination in the hiring of
verbatim reporters. This proves further that the administrative officials had at hand, at the time of the hiring, the most decisive facts
used in selecting verbatim reporters.
Further, when Applicant was hired there was an extreme shortage of verbatim reporters. Indeed, Secretariat officials were searching the entire world in an urgent effort to recruit verbatim reporters.
The N. Y. Times of 30 October 1946, in an article headed "D. N. Shorthanded in Shorthand Pit" under by-line of Meyer Berger, reported:
"Few who watch the quietly efficient batteries of United
Nations verbatim reporters and their typists at work realize the
frantic search that was made to get them together to cover the
greatest parliament in history.
"The force comes to 108, the number divided fairly evenly
between shorthand reporters and typists. There are four groups,
experts in English, French, Russian and Spanish, garnered from
many parts of the world.
"The search for qualified reporters almost became a frantic
one as time for the General Assembly session neared. Eva
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It is a fundamental principle of every just system of law that a
person, whether innocent or guilty, should be immunized against disciplinary prosecution, penalty and punishment when a reasonable period
of time has passed after _the occurrence of that which is alleged and
involved in the disciplinary move. Time should bring some measure
of security for things past.·
Where, as here, some six years of regular employment had intervened between the filing of the employment application and the summary dismissal action, authority and principle would hold that even if
Applicant had wilfully falsified a material fact, far more than a
reasonable period for investigation and action had elapsed, and that
the staff member surely was entitled to feel secure in his tenure as

* Applying this principle to employment contracts, Professor Shulman has
written:
"The question remains * * * of how long an employee's false statement
in securing employment can continue to hang over him as a ground for
discharge. Is he subject to discharge for time without limit so long as he
remains in the employ of a company? That would surely be a harsh and
unjust rule * * * (and) a rule that the employee guilty of such falsification
is subject to discharge for a reasonable period after the employer first learns
of the falsification, whenever that may be, would also be unduly harsh and
capricious. It too would provide for no definite time limit. In addition, it
would put a premium on the employer's failure to ascertain the truth. And
the fate of employees similarly situated would depend entirely upon the pure
chance of when the employer happened to learn of the falsification.
"Again in law and morals generally, the principle of a statute of limitations is well recognized, even though it means that the mere lapse of time
thus enables a guilty person to escape what otherwise would be regarded as
just punishment. The principle is recognized not merely in order to encourage diligence on the part of the aggrieved persons and to direct energies to
the relative present rather than to the remote past, but also as a measure of
justice to the guilty person whose offense, it is believed, should not render
him permanently insecure. * * *
" * * * Some time limitation upon the life of this cause must be implied.
The time should be long enough to give the company ample opportunity in
which to learn of the falsification. It should not be so long as to become
unjust to the employee. One year is a reasonable period which answers both
these requirements. An employee guilty of the offense stated may be discharged within one year after the commission of the offense. He may not
be discharged thereafter for that offense alone, even though the company did
not learn of the fraud until later." (Matter of Ford Motor Co., 17 LRRM
2681, 1945.)
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regards all matters relating to the original application for employment. In fact, Applicant's personnel record had undergone extraordinary review during this six-year period. First, Applicant served
for- _approximately one year under a temporary-indefinite contract.
Secondly, before receiving a permanent contract in 1947, his record
was reviewed again in accordance with the procedure and standards
for the granting of permanent tenure appointments. Thirdly, Applicants had to complete successfully a specially extended probationary
period before the permanent contract status was made final. Fourthly,
between 1947 and 1951 there arose three special proceedings '(before
the Appeals Board, a Special Board of Inquiry, and the Administrative
Tribunal) which provided the opportunity and occasion for even further review of Applicant's record. In these circumstances (and even
apart from the· extraneous considerations and political factors actually
involved) to dismiss a staff member summarily on the basis of mat-'
ters relating to employment application representations six years after
the filing of the application and five years after the granting of a
permanent contract is not only unreasonable but outrageous.
For the entire staff, the implications of this administrative position are extremely serious. At any moment administrative officials
could excavate fragments from the remote past and confront a staff
member with the threat of interrogation, penalty and disgrace. No
staff member could feel secure notwithstanding the completion of years
of competent and successful career service. Obviously, ,the prime conditions for a devoted and stable Secretariat career structure would
be subverted and a potential instrument fOT' staff intimidation would
be ever-present.
4. Both the prior provisional staff regulations and the new permanent staff regulations provide that the Secretary-General may summarily dismiss a staff member only for serious misconduct.
Provisional Staff Regulation 19 provided as follows:
"The Secretary-General may • • • summarily dismiss a member of the staff for serious misconduct."
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New Staff Regulation 10.2 provides:
"The Secretary-General may • • • summarily dismiss a member of the staff for serious misconduct."
In this case Applicant was not properly chargeable with arvy misconduct, let alone serious misconduct. Quite to the contrary, it was
the Respondent's action that was wrongful in both procedure and substance.
The extreme impropriety of imposing the summary dismissal penalty in these circumstances is graphically underscored by the realization that the General Assembly clearly intended to limit this harsh
penalty to cases of grave, flagrant and reprehensible acts of misconduct.
Thus the guiding principles laid down by the Preparatory Commission provided for the limitation of the extreme penalty of summary
dismissal to cases of the most unusual types of flagrant misconduct.
The Executive Committee of the Preparatory Commission declared:
"Any official .. .. .. may be summarily dismissed • .. • for
flagrant misconduct." (PCjEXj113/Rev. 1., 12 November 1945)
(italics supplied).
'l'he Executive Committee also defined this type of misconduct
in terms of "grave misconduct."
And, the Committee admonished, there should be strong and compelling evidence that such a charge of grave misconduct is "prima
facie well founded", before the disciplinary action is commenced.
Moreover, the General Assembly, taking cognizance of the recommendations of the Preparatory Commission, consistently has recognized that the summary dismissal sanction entails devasting consequences for the staff member's reputation, standing and career. Accordingly, the disciplinary system which has been established in the
Secretariat under the regulations adopted by the General Assembly
clearly evidences the intent to reserve the extreme summary dismissal
measure for rare and unusual cases of flagrantly reprehensible misconduct. Thus, provision is made for six disciplinary measures: written censure, suspension with pay, suspension without pay, demotion,
dismissal with regular notice, and summary dismissal. In this scheme
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summary dismissal plainly is set up as the sanction of last and extreme resort. If the summary dismissal measure were not restricted
to these extreme and unusual cases of misconduct, the whole logic and
purpose of this disciplinary structure would disappear. Most assuredly,
the firve other disciplinary measures serve the function of handling all
types of dis~iplinary cases short of the most extreme case.
Also, the Fifth Committee of the General Assembly in its deliberations at the Assembly's sixth session clearly voiced the intent to restrict the function of the summary dismissal sanction as a penalty in
the occasional, unusual case of extremely flagrant misconduct. The
General Assembly made it plain that the summary dismissal measure
was thus to be sharply distinguished from other disciplinary sanctions.
The rapporteur's report relevantly states that it was important,
"to distinguish clearly between the majority of disciplinary cases
on the one hand and occasional incidents of serifYUS misconduct"
(Official Records of the General Assembly, Sixth Session, Fifth
Committee, Anmexes, Agenda item 45, p. 37; italics supplied).
It was stated in the Fifth Committee that,
"the purpose of the [summary dismissal measure] was probably
to cover very wnrusual circumstarnces" (ibid., Summary Records,
335th meeting, par. 55; italics supplied).
And it was hoped that,
"summary dismissal would only be applied in extremely serious
cases" (ibid., par. 68; italics supplied).
Again, the Fifth Committee at the same session declared that
the summary dismissal sanction was established only in order to handle
the cases of,
"staff members who had committed some reprehensible act" (ibid.,
332nd meeting, par. 36; italics supplied).
After establishing these clear standards the Fifth Committee
indicated that any summary dismissal actions taken by the SecretaryGeneral must clearly conform with their requirements, and "that on
appeal the validity of the action would depend on proof of such conformity. For, the Fifth Committee declared that in such review proceedings the Secretary-General,
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":,,?uld be the first to exercise caution in taking any serious deCISIOn for which he must assume responsibility" (ibid., 335th meeting, par. 58).
.
r

In this context of the l~gislative history, purpose and schematic
and functional structure of the Secretariat's disciplinary system, it is
clear that the summary dismissal sanction may be applied only when
the proven misconduct is so grave and reprehensible that none of the
other five disciplinary measures (sufficiently drastic in themselves)
would suffice to meet the situation. Obviously, this kind of situation
arises only when the misconduct immediately and seriously obstructs
the work or endangers the safety of the Secretariat organization. There
is no other compelling justification for the function of the summary
dismissal sanction under the emploYment relationship.
The Secretariat administration itself consistently has recognized
these factors. It has been the actual practice of administrative officials
to impose the extreme summary dismissal penalty only in those cases
where the work functioning or safety of the Secretariat organization
is palpably obstructed or endangered, or overt acts of immorality are
perpetrated in the course of official duties.·
To prove fully this administrative practice, Applicant requested
in the prior proceedings that the Respondent submit brief summaries
of the facts involved and the action taken in previous disciplinary
cases. This data is singularly and exclusively within the knowledge
and possession of the Respondent. But to date the data has not been
made available. Under the universal principle of law, holding that a
party so withholding data must be deemed to recognize that the facts
would not be favorable to its positiO'Y/;, it must be concltu,ded here that
the facts of the relevant administrative practice would prove the
'ualidity of Applicant's contenNons. It is hardly sufficient for the Respondent merely to make the general assertion that this has not been
the pattern of administrative practice.

* Modern progressive programs of personnel administration in the various
national civil service systems follow the firm policy of restricting the use of the
extreme summary dismissal penalty to cases of the most serious types of flagrant
misconduct which directly obstruct work functions, endanger safety, or reflect
heinous immorality on the job. See Report on the United Nations Seminar on
Public Personnel Management, especially pages 115 to 118 (ST/TAA/CONF.
1/1,31 January 1952).

220
Thus, even if there were proof of misconduct in this case-and
the foregoing discussion proves that there was none-it would be
decidedly unfair and improper to single out the Applicant for the
extrem~ surrunary dismissal sanction, contrary to all disciplinary principles, the avowed intent of the General Assembly, and the established,
past pattern of administrative practice.

POINT IX
THE TERMINATION OF MARJORIE L. ZAP.*
Applicant Marjorie L. Zap was appointed to the United Nations
staff on 5 May 1947 after a period of excellent service in various
United States Government posts. On or about 6 October 1950 her
name was submitted to the State Department for a "loyalty" check
(McCarran Hearings, p. 390).
Apart from the propriety of launching such a "loyalty" investigation, a question immediately arises as to why the United Nations
should suddenly have become interested in Mrs. Zap's personal political views some three and a half years after she was first employed.
The answer is not difficult to find. In 195O---commencing about
June-Mrs. Zap became chairman of the United Nations Staff Committee. In September of that year, because of the pressure of her
official duties, she relinquished the chairmanship and became vicechairman. These activities marked the Applicant for reprisal and
unquestionably invited the inquiry as to her political views and affiliation.
Indeed, it is striking that of the seven members of the Staff Committee of which she was Chairman, five others have been terminated for
extraneous reasons." It is a matter of documentary proof that Mr.
Benedict Alper, former presiding officer of the Staff Council, was denied renewal of his fixed-term contract because of the secret arrange-

* Much of the discussion here is also applicable to Applicant Bancroft.
** These are Jeanne Picou, Raymond F. McGuire, H. Lukin Robinson, Irving

Schiller and Frank C. Bancroft, an Applicant in this case.

<
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ment with the State Department (McCarranHearings, p. 386). And
this Tribunal upheld the contention of Mr. H. Lukin Robinson, former
vice-chairman of the Staff Committee (and later rapporteur) that he
was discriminated against bec~use of, his staff activities.
The same wind which uprooted Mrs. Zap's colleagues from the
United Nations uprooted her, as wen. The strength of the Administration's animus against the Applicant and her colleagues can be
indicated by a passing reference to the bitter controversies between
the staff and administrative authorities prior to her termination.
The year 1950 saw a serious rupture between the staff organs
and administrative officials on the issue of the content of the permanent
staff regulations to be adopted by the General Assembly. A second
area of difference was the implementation of the recommendations
of the Committee of Experts on Salary, Allowance and Leave Systems.
In June 1950 the outgoing Staff Committee antagonized administrative
officials by its insistence upon full staff participation in implementing
the recommendations of the Committee of Experts.
Another area of difference which throws significant light on the
Respondent's attack upon the tenure of Staff Committee members
concerns the character and role of the Staff Association and the relations of the Association with the Respondent.
This difference took on particular sharpness when the Staff Association undertook to present its views on outstanding problems to
the Fifth Committee of the General Assembly at its fifth session, as
it had been permitted to do in 1949 with respect to the establishment
of the Administrative Tribunal, on which the Respondent and the
Staff Association were in substantial agreement. In the fall of 1950,
on the other hand, when such vital matters as salaries, allowances and
leave, the future of the custodial workers, and draft proposals for
permanent staff regulations were on the agenda, the Staff Association
was not permitted to appear before the General Assembly. In fact,
administrative officials made every effort to prevent such an appearance and spoke against it in the Fifth Committee itself.
These and other controversies elicited from the Respondent clear
expressions of hostility toward Mrs. Zap and her colleagues. On 15
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September 1950, the chairman 01 the Staff Committee wrote to the
Secretary-General as 10llows:
"The Staff Committee herewith submits to you, and respect_fully requests you to transmit to the filth session 01 the General
fAssembly, a statement adopted by the· Staff Council setting forth
the Staff Association's position on several important questions
affecting the staff which are to be decided by the fifth session 01
the General Assembly. The annexes referred to in the text are
in preparation and will be submitted to you shortly.
"The Committee also respectfully asks you to approve the
request that, as was done at the previous session, the Staff Association be permitted, through a representative, to present its
case before the Fifth Committee.
"The Committee is 1ully conscious 01 the many matters of
grave import to which you are now devoting your attention, but
hopes it will be possible for you to consider and respond to this
request."
On 2 October 1950, the Secretary-General replied as follows:
"I have given the most careful attention to the statement
from the Staff Association to the fifth session of the General Assembly which, in your letter of 15 September, you request me to
transmit to the General Assembly.
"I feel that the position taken in this statement on a number
of questions is unsound, both from the standpoint of the interests of the staff itself, and from that of efficient administration.
The circulation of this document to the Assembly may well result in doing harm to those very interests which the Staff Committee has been called upon to foster and support. I would
strongly advise the Staff Committee to withdraw the statement.
"If the Staff Committee continues to insist on its circulation,
I shall have copies sent to the members of the Fifth Committee
individually. In such event a copy of the present letter will also
be circulated.

On the same day the Assistant Secretary-General for .Administrative and Financial Services distributed over his own name the
following circular:
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"To

MEMBERS OF THE STAFF:

"A number of members of delegations have commented adversely on the activities of some members of the Secretariat staff
in seeking to influence Fifth Committee members regarding administrative questions ~ending before that Committee.
"As you know, some Member Governments have standing
regulations making it a disciplinary offense for a civil servant to
seek to exercise such influence with respect to any pending matter
in which he has a personal interest.
"The Secretary-General has not thus far considered it necessary to establish such a staff rule in the Secretariat. He has relied
on staff members to conduct themselves honorably and in keeping
with their responsibility to him as chief administrative officer.
"Pursuant to that responsibility, some officials of the Secretariat are obliged to explain and support the policies of the Seccretary-General in committee sessions and discussions with delega. tions. It must be understood, however, that if any specific cases
of disloyalty to the Secretary-General appear, there will be no
choice but to call them to his attention."
In October 1950 the Staff Committee, alarmed at the growing
tension between the Association and the administrative authorities expressed the wish to discuss the improvement of relations. An early
interview with the Secretary-General unfortunately proving impossible, the Staff Committee was received by Mr. Price. In response to
brief statements by members of the Staff Committee, Mr. Price read
to them. and then handed to them the following prepared statement,
undated and unsigned:
"What you have presented will be called to the attention of the
Secretary-GeneraL
"I have no comment to make now except this:
"The Secretary-General and his representatives in the Fifth
Committee are working daily with every means at their disposal
to protect the staff, to protect such things as salary ceilings, twoyear home leave, the full repatriation grant, rental allowances, and
so on. It is a difficult and uncertain battle in view of the adverse
position of the Advisory Committee and of many delegates.
"These and other staff benefits are being further endangered
by the present tactics of the Staff Committee at Headquarters.
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"As shown amply by documents before the Fifth Committee,
the Staff Committee at headquarters has grossly misrepresented
this situation to the staff and has given an impression of disloyalty
ani! self-s~eking which is making the Secretary-General's effort
far~ore difficult. As the Secretary-General has told you, you are
doing an immense amount of harm to the interests of the staff, the
vast majority of whom are loyal and deserving.
"You could have adopted no course more likely to defeat the
ends you say you are seeking." (Italics supplied.)
It was thus at the very time that Mrs. Zap and her colleagues were
being denounced as "disloyal and self-seeking" that discreet inquiries
were made of the State Department concerning her political views.
In about three months the State Department responded with an
"adverse" comment-a comment which may well have itself been
grounded upon Mrs. Zap's staff activities.·
It is against this background of prejudice that Applicant's case
must be examined. Mrs. Zap was first recommended by her Department for a permanent contract on 13 April 1949. At that time Mrs.
Zap was an alternate member of the Staff Committee and extremely
active on behalf of the staff. It is therefore not surprising that the
Bureau of Personnel withheld its support from the recommendation.
A second recommendation was made for an indeterminate contract on
behalf of Mrs. Zap in July 1950, and was again rejected by the Bureau
of Personnel-an agency most sensitive to the operation of extraneous
motivations. A third recommendation was made for an indeterminate
contract on 12 September 1950 and again rejected by the Bureau of
P&soon~
.

* In this connection, it should be pointed out that many of the Applicants
were asked before the Grand Jury and McCarran Committee whether there was
a "Communist cell" in the Staff Association. Some were asked whether they
were involved in or supported the appeals of the Applicants in the case of H owrani
and 4 others, three of whom, of course, were officers of the Staff Association
denounced as "disloyal" by Mr. Price. Finally, it should be noted that Applicant
Bancroft was an officer of the same Staff Committee as Mrs. Zap and the same
inferences of improper motivation which are discussed in her case are equally
applicable to his. In addition, in Mr. Bancroft's case the McCarran Committee
questioned him sharply concerning his role and activities as member of the United
Nations Joint Appeals Board. The Committee's tactics in connection with this
issue forced Mr. Bancroft's withdrawal from two cases being considered by the
Joint Appeals Board.
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We turn now to the Applicant's notice of termination on 16 October 1952, effective 21 November 1952. This notice was based upon a
recommendation of the Selection Committee. However, the following
must be borne in mind in connection with this recommendation.
1. The Seleation Committee included representatives of the Secretary-General. The Respondent had plainly demonstrated his animus
against Mrs. Zap. We are not free to assume that suddenly in Mrs.
Zap's case the Respondent decided to ignore the adverse comments
of the State Department or her staff activity. On the contrary where
such strong prima facie evidence of improper motivation permeates the
record, the Tribunal can only assume that the Respondent merely
used the Selection Committee as an instrumentality for the effectuation of a preconceived objective. And even if the evidence of prejudice were less sharp than is present here, due process would require
the conclusion that many of Mrs. Zap's judges lacked that objectivity
and impartiality which is the cornerstone of justice. Weare not now
free to speculate what occurred within the Committee; whether the
overriding urgency for terminating the Applicant for extraneous
reasons engulfed and destroyed the fair consideration of her competence. We are prepared to demonstrate that the Selection Committee's evaluation of Mrs. Zap's capacities was inaccurate and that
its roots were extraneous.

2. The Selection Committee would under its terms of reference
never have dealt with the Applicant's case had she not already been
the victim of a prejudicial denial of an indeterminate contract, pressed
upon the Bureau of Personnel on no less than three separate occasions.
3. It is plain from the context of the Selection Committee's recommendation, that it was impressed with the fact that, in contrast to the
Applicant, non-Americans engaged at the same level and subsequent
to the Applicant, had received promotions. It inferred from this
circumstance that the Applicant suffered from professional limitations. But-and we recognize that the Selection Committee is not
entirely to blame in this-the fact that the Applicant was not promoted in no way reflects upon her professional abilities. Applicant
did not seek promotion solely because she was made aware-as we.
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shall show more fully at the hearings before the Tribunal-that her
quest for promotion would suffer the same fate as her recommendations for permanent contracts.
4. T;he Selection Committee concluded and recommended:
"The Committee is reluctant to recommend termination in
the case of a number of staff members who have given, and are
giving, honorable service within the limit of their capacities, and
whom it would have recommended for permanent appointment at
a high level in the General Service Category. Nevertheless, in
view of the necessity of sparing no effort to raise the average
professional capacity in the Professional category to the highest
possible level, it is not prepared to recommend permanent appointment in any of these cases. Nor can it recommend a period of
probation.
"Accordingly, it recommends termination of these five staff
members and proposes that, if termination is decided upon, favorable consideration should simultaneously be given to the possibility of reclassification so as to enable the staff member concerned
to continue in his or her present work."
In short the Committee acknowledges that the Applicant was entitled,
because of her fine record, to continued employment. This was not a
consolatory gesture but a matter of substance. However, the Respondent, obviously determined to rid itself of an individual long ago
marked for termination and consistently discriminated against, notified
Applicant that the post would not be reclassified. It is significant, moreover, that at least one of the group of individuals considered together
with the Applicant by the Selection Committee, and doing work comparable to the Applicant, was continued in employment on a reclassified
basis. It seems plain that extraneous factors operated to deny not
merely Applicant's reclassification but even the consideration of her
reclassification. The Respondent thus selectively relied on the portion
of the recommendation which coincided with its extraneously motivated
program and prejudicially ignored the remainder of it.
5. The events immediately following the receipt of the termination
notice sharply emphasize that "security", not "selection", was the theme
of this termination action.
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D~spite the fact that Applicant was then engaged in completing a
heavy load of Secretariat work at the peak period of the Department's
activity, she was not permitted to serve the remainder of her notice
period and was directed to leave Secretariat Headquarters.. For,
following her appear~nce before a Subcommittee of the Committee on
the Judiciary of the United States Senate, the Secretary-General on 22
October 1952 placed Applicant on "special leave".

6. Finally, not only did this "special leave" procedure emphasize
the extraneous motivations which inspired the termination, but it cast
a cloud of grave prejudice upon Applicant's right to an effective appeal
from the Selection Committee's recommendation. The Applicant was
in effect denied access to the available channels for obtaining, in an
objective and deliberative atmosphere, review or reconsideration of the
Committee's recommendation.
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CONCLUSION
For all of the above reasons, the relief Bought by the Applicants
should b~ granted in full, together with any additional relief that
to this Tribunal may seem just and proper.
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ANNEX I
CHRONOLOGY OF SIGNIFICANT EVENTS IN TIlE ATTACK
UPON T$ UNiTED NATIONS SECRETARIAT

1. First charges of subversive activity on the part of non-U. S.
nationals employed in the Secretariat of the United Nations

20

JULY

1948

Robert C. Alexander, assistant chief of the State Department Visa
Division, testifying before the Senate Judiciary Sub-committee considering immigration legislation, charged that several hundred foreign
agents had used their employment in the United Nations as a cover for
their activities in the United States. N. Y. Times, 21 July 1948.
21

JULY

1948

Secretary Marshall told a news conference that he did not know
of a single case of foreign espionage in the U. N. (Headline: "Marshall
Casts Doubt on Tale of Red U. N. 'Spies' "). N. Y. Herald Tribune,
22 July 1948.
The next day Marshall appointed a committee to investigate the
charges, composed of
Benjamin M. McKelway of the Washington Star,
James H. Rowe, former Ass't Attorney General,
Marcellus C. Sheild, former clerk of the House Appropriations
Committee.
22

JULY

1948

Acting Secretary-General Victor Hoo told a press conference that
the charges were slanderous. (Headline: "U. N. Secretary Sees Slander in Red-Spy Charge".) N. Y. Herald Tribune, 23 July 1948.
6-12

AUGUST

1948

"A complete and thorough denial by the U. S. State Department officials of any threat to American security resulting from the

230
admission of aliens under the cloak of United Nations immunity is
an indication that the issue is to be pigeonholed, at least temporarily • • •." United Nation.s Survey of Opinion, No.5.
A.UP dispatch reported that Herve L'Heureux, State Department
fvisa chief, discounted the possibility that Communist "agents" were
entering the U. S. as United Nations' representatives. He admitted the
possibility of "danger" but he emphasized that there was "not a single
case" that threatened U. S. security among aliens admitted under the
U. N. agreement. The chief of the visa section regretted that the views
of Harlow and Alexander had been made public and stated that they
acted "sincerely" but had in mind the normal risks in the admission of
"any persons". N. Y. Herald Tribune, 12 Aug. 1948.
26

AUGUST

1948

Under headline "U. N. Secretariat Falsely Accused 'In Many Cases'
-Zacharias Report Charges Prejudice in State Dept. Subversion Accusations," Admiral Ellis M. Zacharias, U~ S. N. (retired) reported
(United Nations World) that on the basis of investigations in I;ake
Success and Washington, charges of subversive activities by United
Nations secretariat members "were in many instances factually incorrect, vague; represented personal opinions based on prejudices; were
based on an inadequate or unjudicious interpretation of existing legislation and contained a series of serious contradictions." N. Y. Herald
Tribune, 27 Aug. 1948.
1

SEPTEMBER

1948

The three-man committee appointed by Secretary Marshall reported that it was "shocked" at the manner in which "irresponsible"
charges had been made against aliens in the U. N. Secretariat by three
subordinate State Dept. officials in July. The committee found no
basis for the charges. N. Y. Herald Tribune, 2 Sept. 1948.
21

OCTOBER

1948

Robert C. Alexander was formally reprimanded by Ass't Sec'y
of State Peurifoy. This was the mildest punishment that could have
been imposed, Department spokesmen pointed out. N. Y. Herald
Tribune, 22 Oct. 1948.
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2. Renewed charges of subversive activity on the part of nonU. S. nationals employed in the U. N. Secretariat

23 JULY 1949
A news release of the Senate Sub-committee considering immigration legislation (McCarran Committee) launched a political attack on
the Secretary-General and Secretariat members based on secret testimony of unnamed witness identified only as "No.8". N. Y. Herald
Tribune, 24 July 1949.
Press Release SGjll, 23 July 1949, Statement by Acting SecretaryGeneral Byron Price:
"This is the nuttiest story I have heard yet.
"I am ina position to know that the charges relating to the
administrative policies of Secretary-General Trygve Lie and personnel policies of the United Nations, are fantastically untrue.
"I am sure that no fair-minded person will attach significance
to the statement of a mysterious so-called 'official' who attempts
wholesale character assassination of his colleagues but refuses to
give his name."
26 JULY 1949
Press Release SG/12, 27 July 1949, Text of Letter from Mr.
Byron Price to the U. S. Secretary of State:
"I have the honour to direct your attention to a news release
jssued on 23 July 1949 by a Sub-Committee on Iminigration and
Naturalization of the United States Senate reproducing certain
proceedings of the Sub-Committee, including the questioning of a
witness regarding the personnel practices and internal organization
of the Secretariat of the United Nations.
"You will note that the Sub-Committee, furthermore, chose to
take, and to make public, testimony which included irresponsible
and unfounded attacks on the integrity of the Secretary-General
and of certain members of the Secretariat.
"From this it would appear that the Sub-Committee has
misunderstood the basic principles on which the United Nations
was founded, which principles were explicitly accepted by each
member government when it acceded to the Charter.
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"I need hardly point out that great pains were taken by the
founders of the United Nations to insure that it should be a truly'
international organization, having in its staff nationals from all
members. The Secretary-General was designated by the Charter"
as the Chief Administrative Officer of the organization answerable
for his acts to the General Assembly in which each member nation
has a voice. To this end, Article 100 of the Charter provided:
[Here Article 100 is quoted.]
"In view of the plain responsibilities of the Secretary-General
under the Charter, I am compelled to point out that the internal
administration of the Secretariat is the responsibility of the
Secretary-General and the General Assembly.
"All of the official acts and policies of the Secretary-General
are under constant and thorough review by competent committees
of the General Assembly; and through these committees, member
governments have opportunity to inquire as fully as they desire
into the efficiency and impartiality of the administration of the
Secretariat.
"If the Secretary-General were to be answerable in addition
to Committees of national legislatures, all possibility of the
successful existence of the United Nations as an international
organization would be destroyed. This was foreseen clearly when
the Charter was written and submitted to member nations for their
acceptance or rejection. It would be tragic if it were forgotten
now.
"I would greatly appreciate it if, in view of our deep concern,
you would be good enough to inform me of the views of your
government on this subject."
,

2 AUGUST 1949

World reaction to the charges was summarized as follows: "Press
comment, with very few exceptions, refuses to take the charges
seriously, and deplores the clumsy and stupid action of the Judiciary
subcommittee."
U. S. reaction was summarized: "Editorial comment. shows a
tendency to dismiss the charges against the United Nations as a sort
of 'anti-foreign, super-nationalistic bigotry' and there is strong criticism
of the methods used by the Judiciary subcommittee." Uniterl Nations
8u,rvey of Opinion, Vol. IV/31.

i
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3 AUGUST 1949
Under the headline: "Acheson backs Lie on control of U. N.
affairs-Indicates U. S. Discredits Red Terrorism Story of Secret
Senate Witness," -the reply of the U. S. Secretary of State to Mr.
Byron Price (see item of 26 July) was reported. Mr. Acheson said
that "the United States isfully.aware of the international character of
the U. N,," but pointed out that the Senate committee has its right to
speak out under "the traditions and practices of the United States in
the matter of freedom of expression". The Secretary of State assured
Mr. Price that "my government has great confidence" in the SecretaryGeneral's ability and integrity. N. Y. Herald Tribwne, 4 Aug. 1949.
15

AUGUST

1949

"UNITED PROTESTS AGAlNST ATTACKS ON THE SEORETARIAT

"Members of the staff have received copies of the Staff
Committee resolution of July 25 protesting the irresponsible and
unsubstantiated charges made against the Secretary-General and
the Secretariat in the United States Congressional committees,
and of the Acting Secretary-General's commendation and support
of that position.
I

"Early the following week the Staff Committee received a
cable from the Secretary-General expressing his appreciation in
that connection, as well as a cable from the UNESCO Staff
Association pledging its warm support of the Committee's stand
and emphasizing the fact that the continuance of such public
attacks would inevitably damage the prestige of the United
Nations and the specialized agencies.
"All of these pronowncements, as well as the text of the Acting
Secretary-General's letter of July 26 to the United States Secretary
of State, have been publicized widely by the press and radio. A
number of editorials defending the Secretary-General and the
Secretariat have also been printed. All of the harm, however,
is not undone in this way. The Staff Committee eagerly awaits
complete and authoritative public exoneration of the Secretariat
and has pledged its co-operation with the Administration in
working out measures for the prevention of the recurrence of
such damaging and demoralizing attacks upon the integrity of
the staff." United Nations Staff Association Bulletin, Vol. IV,

No.5.
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3.

Charges of subversive activity on the part of a U. S. national
employed in the U. N. Secretariat

25 -JULY 1949
•

Timed, deliberately or not, to follow by two days the allegations of
the Senate Subcommittee concerning subversion on the part of nonU. S. nationals employed in the Secretariat (see par. 2, immediately
above), the House Committee on Un-American Activities issued its
report on the testimony given on 9 June by Mrs. Mary Jane Keeney.
(In the House Committee hearing, Mrs. Keeney had been questioned
chiefly about her appointment to the Secretariat of the United Nations,
a matter on which she had declined to testify on the grounds of specific
instructions not to do so which she had received from U. N. officials.
The instructions were honored and the hearing occasioned little newspaper comment.) A preface to the report, furnished by the House
Committee and containing matters on which Mrs. Keeney had not been
questioned, created headlines:
"U. N. Aide Accused as a Red Courier
"Washington, July 25 (AP)-A report by the House UnAmerican Activities Committee said today that a woman employee
of the United Nations once acted as a courier for the Communist
party while working for the United States Government • • •.
"The committee's accusation was based on a report, apparently
written by an FBI agent, that figured in the recent trial of Judith
Coplon • • •.
"The report • • • said she returned from Europe on March 9,
1946, and was seen that day to pass a large manila envelope to a
man named Joseph Bernstein, 'suspected of being engaged in Soviet espionage' • • •." N. Y. Times, 26 July 1949.
See also N. Y. Herald-Tribwne, 26 July 1949: "Woman at U.N. Is
Accused as Agent for Reds i" N. Y. Journal American, 25 July 1949:
"UN Aide Served as Courier For Reds, Probers Charge ;" Washington
Times Herald, 25 July 1949: "U.N. Official Cited as Red Spy."
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On the evening of 25 July, the following statement of Mrs. Keeney
was issued as an official U. N. press release:
"I have stated under oath that I am not and have never been a
member of the Gpmmunist Party. I repeat that statement now,
and am ready to make it again under oath.
"I have, of course, never acted as a courier. The incident referred to in the report of the Un-American Activities Committee
was wholly innocent and trivial. Several friends had asked me to
purchase for them in Paris various works in French which were
not at the time obtainable in the United States, largely because the
trade in books had not yet been resumed following the war. The
manila envelope I gave to Mr. Bernstein contained a volume of resistance literature, published by the Editions de Minuit, an underground organization of well-known French writers whose productions greatly aided the French people to hold out during the occupation. The Editions de Minuit have since been reprinted in thousands of copies and hold an honored place in the history of French
letters."
Charges of wiretapping by the U. S. Federal Bureau of Investigation within the premises of the United Nations

4.

10

FEBRUARY

1950

"Russia Charges F.B.I. Tapped U.N. Aids' Wires-Malik Also
Says Agents 'Used' Officials of U.N. to Get Data about Gubitchev,"
headline, N. Y. Herald Tribune, 11 Feb. 1950.
20

FEBRUARY

1950

"Gubitchev's Lawyer Offers to give Proof to Malik or LieSays Judge Ryan Got Data," headline, N. Y. Times, 21 Feb. 1950.
3

MARCH

1950

"Lie Denies Charge Aides Spy for F.B.I.-Tells Russia He
Can Find No Proof of U.N. Official Help in Arrest of Gubitchev,"
headline, N. Y. Times, 4 March 1950.
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5.

12

Senator McCarthy's charges against the State Department,
including charges against U. N. staff members
FEBRUARY
r

1950

In

Sena~or McCarthy's initial attack upon the State Department,
made in several speeches delivered at Lincoln Day celebrations, he
named four persons as "reds", among whom were two members of the
U. N. Secretariat: Mrs. Mary Jane Keeney, about whom he repeated
the "Communist courier" allegations (see par. 3, above), and Mr. Gustavo Duran. Washington Post, 13 Feb. 1950: "McCarthy Names 4,
Hedges on Charges;" N. Y. Times, 14 Feb. 1950: "Acheson Aide Asks
'57 Reds' Be Named-Calls on McCarthy to List Any in State Department So Loyal May Not be Blamed."

Mrs. Keeney was not mentioned again, but Mr. Duran was attacked at length by Senator McCarthy in the hearings of the Senate
Foreign Relations Subcommittee appointed to investigate his charges.
1950-1951
6.

25

Contested terminations from the U. N. Secretariat in which
charges. of subversion covertly figured
AUGUST

1951

Between December, 1950 and April, 1951, a number of U. N. staff
members were terminated, of whom five ehose to contest the action
before the Joint Appeals Board and the Administrative Tribunal. Because the review procedure was frustrated by the refusal of the Secretary-General to give a reason for termination in two of the cases, the
Tribunal held a preliminary hearing on the legal issues involved, and
in a judgment pronounced on 25 Aug. 1951, held that:
" • • • a statement of cause, if requested by the terminated employee, in terms sufficiently specific to facilitate proceedings before the Appeals Board and the Administrative Tribunal,· is an
essential element of due process in • • • termination." U. N.
document AT/DEC/4.
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See N. Y. Times, 26 Aug. 1951: "Lie Rebuffed on U.N. Dismissais,
His Powers Over Staff Curtailed;" N. Y. Herald Tribune, 26 Aug. 1951,
"U.N. Tribunal Clips Lie Power On Dismissals i" Chicago Daily News,
27 Aug. 1951: "3-Ma:n Board Halts House Cleaning-Block Purge of
Reds in U.N.':"'-'Veto Lfe's Firings of Party Men;" Tribune des Nations,
7 Sept. 1951: "M. Trygve Lie est-il un mauvais patron 7"
4

SEPTEMBER

1951

In judgments on the individual applications, the Tribunal upheld
the Secretary-General in three cases involving officers of the Staff Committee and ruled against him in two.
"Ousters Revoked by U.N. TribunalDismissal of 2 Aides is Called Violation of Legal RightsLie Upheld in 3 Cases
"United Nations, N.Y. Sept. 4-The United Nations was ordered today to revoke the dismissals of two employees who had
ascribed their ouster to 'political prejudice' and protested that they
had falsely been accused of Communist ties ,., ,., "'.
"The two employes who won a favorable judgment from the
tribunal are Mrs. Mary Jane Keeney, citizen of the United States,
and Raja F. Howrani of Syria • ,., •." N. Y. Times, 5 September
1951.
See also N. Y. Herald Tribune, 5 Sept. 1951:
"U.N. Tribunal Orders Lie to Reinstate 2-D.S. Inquiry Called
One of Them Red-Maharajah Hands Down Ruling, Finds Accused Got No Chance to Reply."
1952
7.

Dismissal of U. S. nationals as security risks.

25 MAY 1952
"U.N. Ousts Six Americans On Test of Security Risk," headline,
New York Times, 25 May 1952.
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6

JUNE

1952

Press release of the Secretary-General's press conference:
"Question: I wonder if we could discuss the question of the '
stories that have appeared in a number of newspapers in the last
few weeks about dismissals from the United Nations and about'
persons who have, allegedly, been accused of subversive activity
in the United States but who have not been put on trial. I realize
that you would not like to discuss personalities, but I wonder if
you could tell us what is the policy of the United Nations in such f
cases and its broader policy in respect of people who are persona ;
non grata with their own governments'
"The Secretary-General: I do not know any more about these
things than you. You see, I have read a lot of untrue stories in the
papers and if I denied everything which was not quite correct or
untrue I should be busy the whole day. The only name that I can
find on the list of terminated persons which has appeared in the
papers as that of a person called before the Grand Jury is
'Kaplan'. That is the only name I have found. I am not going to
give you any reasons concerning Kaplan's dismissal. I found that
it was not in the interests of the United Nations to have him here
any longer as a United Nations employee, and I asked him to resign. He did not accept my proposal., Then I had to fire him, and
he received his thirty days' notice. That was not because his
name was mentioned in any paper or because he was a witness
before the tribunal. I had my reasons, and my reason was that I
did not find his service to be in the interest of the United Nations. ,
"Question: Would you say whether or not it is the policy of
the United Nations to terminate United Nations people of United
States citizenship who have been found to be members of the Communist party1
"The Secretary-General: No, there is no such policy. at alL"
"Question: Can we put one more question on this matterY
Would it be the policy of the United Nations to dismiss an employee who was involved in a hearing of this sort-whether accused
of being a Communist or not is beside the point-involved in any
of these loyalty hearings in any way1
"The Secretary-General: My policy, is to have good people"
and if there are good people who are capable, then it is in the in- '
terests of the United Nations to give them employment."
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"Question: Nobody has come to me directly, Mr. Lie. The
only point is that, rather than give undue publicity to someone in
connection with charges that may do him harm unjustifiably, all
I am seeking, as a newspaper man, is to find out whether certain
people with high efficiency ratings have been fired. I do not think
that it is necessaryfto make this public unless it has been confirmed.
The Secretary-General: Then you tell them they have the
Appeals Board; they have the Administrative TribunaL I do not
know of any organization where so much protection is given to
make sure that my decisions are the right ones when I take them.
Then I tell you that I feel very sorry every time I have to fire a
man or woman" (Press Conference, Note No. 464, 6 June 1952, pp.
lO-c to z, 12, 15).
18

JUNE

1952

New Yark Times:

U. N.

PLANS TO OUST

30

MORE OF

U. S.

AIDES

FOR RED WORK
"
• It • It was learned that Secretary-General Trygve Lie had
been urged by some influential persons in the United States to
make a wholesale sweep of 'trouble makers', 'undesirables' and
'subversives'. Mr. Lie is said to have insisted that substantial
proof be submitted to United Nations officials against persons
accused of subversive activities. Otherwise, he fears, the international character of the staff will be completely destroyed. The
official United Nations position is that membership in the United
States Communist Party itself is not sufficient reason for dismissal since the party is not illegal in the country.

"According to information available here, there are several
sources for the charges being made against United States staff
members. One is loosely described as 'Washington' and takes in
everything from the Department of Justice to the State Department. Another is reports coming out of the activities of the
Federal grand jury in New York investigating subversive
activities • * *.
"Several of the persons who appeared before the grand jury
have been 'terminated' or allowed to resign.
"Notices of appeal have been filed by some of the persons who
have been told that their connections with the United Nations were
to be severed. The United Nations staff set-up provides for
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appeal machinery but in the last analysis the Secretary-General
can get rid of anybody by announcing that he was being dismissed
in the best interests of the United Nations,- or by abolishing his
post.
"The problem of removing 'political undesirables' is full of
. diplomatic complications. The United Nations cannot dismiss
workers solely on the ground that they are not in good standing
with their own government. Such a policy would create endless
complications, say some officials, with Latin American staff workers
whose governments change violently quite often, and with Eastern
European refugees now with the secretariat.
"However, there are others within the secretariat who believe
that the most practical course would be to say that persons not
acceptable to their own governments could not be employed by
the United Nations."

13

OCTOBER

1952

Note to Correspondents, Note 485
"STATEMENT BY SECRETARy-GENERAL TRYGVE LIE IN RESPONSE
TO REQUESTS FOR COiMMENT ON NEWSPAPER REPORTS OF SENA.TOR
WILEY'S STATEMENT CHARGING THAT AMERICAN COMMUNISTS HAVE
'INFILTRATED' THE U. N. SECRETARIAT

"I do not want Americans in the United Nations Secretariat
who are disloyal to their own country. I have never knowingly
employed such Americans. I believe with Senator Wiley that the
overwhelming mass of Americans employed in the United Nations
Secretariat are faithful and loyal international civil servants and
American citizens and I want all of them, without exception, to be
so. Naturally the United Nations does not and could not have
the extensive investigative machinery available to national
governments. On the very few occasions when I have received
clear and convincing information from official United States sources
I have always acted-within the limits o£ my authority as SecretaryGeneral-to discharge the persons concerned. I shall continue
to do so, but I shall not act on mere suspicion or smears.
"More than a week ago, when I learned that a grand jury in
New York had called a number of American United Nations personnel to testify, I acted immediately. I officially requested the
United States Mission to the United Nations to furnish me the
list of those who refused to answer questions relating to their

i
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activities outside the United Nations either before or during their
employment by the United Nations. I also asked to be given the
questions they refused to answer, and to be told about any other
information they refused to give. I have not yet received any
answer from the United
States Government."
,

U. N. transcript of an international television program, "United
or Not", emanating from the United Nations.
"Mr. Edel '(Daily Compass): Mr. Lie, does this mean that you
are going to fire United Nations employees just because someone,
somewhere-in Washington, in Moscow, in New Delhi or in Prague
-thinks they are disloyal, without any attempt on the part of the
United Nations really to hold an independent investigation~ You
did not fire the Czechs when Prague wanted you to do that. How
do you 'square' this long-standing policy and Article 100 of the
Charter with today's statement ~
"The Secretary-General: I think there were good reasons for
my statement Saturday evening. There is no difference, in general
terms, between my refusal of the Czechoslovak Government's request to fire some Czechs when the new Government took power
in that country and what I am doing now as regards Americans
who are disloyal to the United States.
"I must emphasize that I do not fire anyone on the basis of
rumours or smears or suspicion. I am responsible to the United
Nations General Assembly. When, however, I get facts from
official sources and those facts convince me that a man is not
suitable for the service of the United Nations, I must, I am sorry
to say, fire him.
"You asked me about the Czechs. If you will recall what I
said Saturday [a reference to the statement in the preceding item]
and repeated here today, you will see that I used the words 'disloyal to their own country'. That does not mean that, in all situations, United Nations employees have to agree with their national
governments. The point is whether a person is disloyal. A Czech
who served the United Nations before the co'up d'etat in Czechoslovakia will not be fired unless he is disloyal to the present Government-in other words, unless he works against the present Government, takes part in underground movements or gives speeches
against that Government. So long as employees are true servants
of the United Nations and take no part in the discussions in their
home countries, they are, in my opinion, not disloyal to their
countries."
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OCTOBER

1952

N. Y. Times:
"U.S. to- ask U.N. to Grant Lie Right to Oust American RedsState Department Plans to Press for Giving Secretary General
Stronger Powers to Dismiss Communists on Staff
"United Nations, N.Y., Oct. 29-The United States plans to
ask the United Nations to give Secretary General Trygve Lie the
power to oust all United States Communists from the staff of the
world organization.
"Legal advisers of the State Department were instructed today to get in touch with Mr. Lie and his top aides to work out specific regulations designed to remove all United States citizens with
Communist affiliations from the Secretariat of the United Nations.
"The plan of the delegation is to prepare recommendations to
strengthen Mr. Lie's powers of dismissal and to put these proposals before the Administrative and Budgetary Committee of the
General Assembly at its current session. The official springboard
will be the committee's agenda item dealing with staff regulations.
"The problem of dealing with United States Communists on
the United Nations payroll has been under State Department study
for some time. Last night the State Department said in ·Washington that it had an informal agreement with Mr. Lie that he
would not employ United States citizens who were Communists.
"Several factors gave new impetus to the State Department's
consideration of the issue. One was the series of meetings held
in New York by a Senate subcommittee on Internal Security. As
a result of those meetings, twelve United States nationals, employes
of the United Nations, who refused to answer questions about
alleged Communist activities, were dismissed, another was suspended with pay and ten were instructed to take 'special leave'
with pay.
"The decision to try to get the Assembly to give Mr. Lie more
powe~ was taken at a meeting of the United States delegation this
mormng.
"Present at the meeting, held at delegation headquarters at
2 Park Avenue, was Senator Alexander Wiley of Wisconsin,
Republican member of the delegation, who represents this country
on the sixty-nation Administrative and Budgetary Committee.
Senator Wiley declined to comment on the meeting, but it is known
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that he has been strongly in favor of pushing the issue of Communists on the staff hard during the current Assembly session.
"Members <;>f the delegation were asked to keep the proceedings arid decisions of the meeting today confidential. One obvious
motive behind the secrecy was the desire to prevent delegation
action from getting involved in the Presidential election campaign.
"The delegation meeting took up many of the legal and political
problems that would be involved in giving Mr. Lie broader power
and that State Department experts have been studying for a long
time.
"Under present regulations, Mr. Lie has the right to dismiss
employes for 'the best interests of the United Nations' without
stating his reasons. However, a United Nations administrative
tribunal has criticized Mr. Lie for not divulging his reasons.
"In some cases Mr. Lie has acted on the basis of confidential
information supplied by the United States Government. According to one source, the Secretary General is troubled by the fact
that he is caught between the necessity of keeping the information
confidential and the pressure brought on him in the name of civil
liberties to state his reasons for dismissing any staff members.
"A major problem discussed at the delegation meeting, one
that United States and United Nations legal advisers will have
to face, was the wording of the proposed regulations. Since five
Soviet-bloc members of the United Nations and Yugoslavia are
Communist, a regulation banning all Communists from staff jobs
would be out of the question,
"At the same time, a regulation banning 'disloyal' nationals
of any government might present a batch of new problems. A
'disloyalty' regulation not only would work against United States
Communists but might be used against anti-Communists from the
Soviet-bloc nations, anti-Titoists from Yugoslavia, anti-Peronists
from Argentina and, theoretically, any United Nations worker who
found himself in opposition to his government.
"The delegation also discussed the pivotal diplomatic question
as to how far the Assembly might be willing to go in strengthening
Mr. Lie's hand against United States Communists, either directly
or by intricate changes in the staff regulations. It was believed
that the United States would discuss the problem with other delegations before putting anything formal before the Administrative
Committee. Those consultations may have an important bearing
on the form of any recommended changes in the staff regulations."
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8. Hearings of U. S. nationals employed in the U. N. Secretariat,
before the McCarran Committee

14

OCTOBER

1952

N. Y. Herald-Tribwne, excerpt from an editorial:
"Surely it is no coincidence that Senator McCarran unfolds
his tents and beats his drums at precisely the Bame time that the
U. N. is opening its highly critical General Assembly Session. One
wonders, indeed, whether the Senator is more interested in uncovering Communists than in embarrassing the U. N. Certainly
nothing in his past actions indicates any burning desire to further
the work of the international organization, and his present investigation cannot be anything but an encumbrance to its deliberations.
If Mr. McCarran really didn't know that the U. N. was meeting
at the same time that he was, he should have made it his business
to find out. It is precisely this sort of thoughtless approach that
casts doubt on many of Mr. McCarran'& investigative activities."

New York Post:
leU. S. Traitors Identified with UN, Sen. O'Conor Charges
"The investigation of Communism by a Senate Internal Security subcommittee has shown 'that traitors are actively identified'
with the United Nations, Sen. O'Conor (D-Md) said today during
a hearing at which three Americans employed by the UN refused
to say whether they were Communists."
See also N. Y. Herald-Tribu7I,e, 15 Oct. 1952: "6 More in U. N. Defy
Red Probe; O'Conor Sees 'Traitors' Active". N. Y. Journal-American,
14 Oct. 1952: "Key U. S. Aide in UN Balks at Red Quiz". N. Y. Times,
15 Oct. 1952: "Senator Urges Dismissals in U. N. as 6 More U. S.
Aides Avoid Queries". N. Y. World-Telegram anii Swn, 14 Oct. 1952:
"Senate Red Prober Fumes at 2 Tight-Mouthed U. N. Aides-O'Conor
Hints Traitors Were on U. S. Payroll During World War II and
Still May Be".
15

OCTOBER

1952

New York World-Telegram and S1tn:
"Reds-in-U.N. Quiz In Windup Session."
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Under the above headline the account continued in part as follows:
"The Senate Internal Security Subcommittee will wind up
its first series of public hearings here today after questioning
additional witnesses. about their connections with the Communist
party.
.
"After hearing 10 witnesses yesterday and Monday, Sen.
Herbert O'Connor [sic J (D., Md.), acting chairman, said that the
subcommittee has found 'American traitors on the payroll of the
United States and the United Nations.'
" 'It is very evident to the committee that the U. N. is honeycombed with individuals who are afraid to testify whether or not
they are members of an organization that seeks to overthrow this
government', he said.
"'It's a disgrace that they take this position. I think it's
the duty of the U. S. mission to the U. N. and of the Secretary
General to have them thrown out'."
See also New York Post, 15 Oct., 1952: "Senator Calls on Lie to Fire
Clamming UN Americans".
15

OCTOBER

1952

N. Y. World-Telegram and Sun:

"u. N. Woman Official Admits Red Party Membership-N. Y.
Writer Tells Senators She Still Is Sympathetic to Some Communist Views"
16

OCTOBER

1952

N. Y. Herald-Tribune:
"Woman U. N. Employee Admits Being Communist 16 Years
Ago-Refuses to Name Others at Senate Probe Despite Contempt
Threat; 2 More Americans Balk"
.

N. Y. Times:
"U. N American Aide Says She Was a Red-Publications
Officer of Fund for Children Testifies Here at Inquiry by Senators"

N. Y. World-Telegram and Sun:
"Red Probe of U. N. Gives Ammunition to GOP TicketPolitical Circles Stirred by Facts Uncovered by Southern Senators
"Wh-ether by design or coincidence, the powerful Senate Internal Security subcommittee controlled by Southern Democrats has
handed Republican backers of the Eisenhower-Nixon ticket fresh
ammunition on the Communist campaign issue J it was generally
agreed by politicians today • • •."
And also in the same issue article headlined: .
"Nixon Blames Democrats for Reds ;in U. N.'J
17 OCTOBER 1952
N. Y. Journal-American:

"Fire Reds, UN Told-Prober Bids Acheson Act
"Sen. O'Conor (D.-Md.) demanded today that Secretary of
State Acheson take immediate steps to sweep American Communists and security risks out of the United Nations Secretariat
'it< ...... "

.

Ibid., another edition:
"UN Will Oust American Reds-Immunity Removed
"Washington, Oct. 17.-The U. S. today withdrew diplomatic
protection to any Americans on the United Nations rolls who may
have records of communist or disloyal activities.
"Regardless of a U. S. Court of Appeals decision that membership of government workers in subversive groups alone is not
cause for discharge, dismissal from the UN has been promised.
"The new policy gives the UN the right to fire any U. S.
citizen employe or official who may be disapproved by this government • 'it< •• "
See also N. Y. Post: "U. S. Reds in UN Peril NationJ Prober Warns".
N. Y. World-Telegram and Sun: "Urges Acheson Oust U. N. Reds."
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23 OCTOBER 1952
"NOTE TO CORRESPONDENTS, Note No. 490
"A spokesman for the Secretary-General states the following:
The Secretary-Generlll has now received and read the official transcript of hearings before the United States Senate Sub-Committee
on internal security held in· New York on October 13, 14 and 15.
"He is very much concerned that any American officials of
the United Nations declined to answer certain questions concerning
matters outside their official United Nations duties.
"In order to give due consideration to the issues presented,
he has decided to seek urgently the advice of a group of eminent
jurists selected from several Member countries, including the
United States. Such persons are now being sought and their names
will be announced when they are chosen. • • ."
24 OCTOBER 1952

N. Y. Journal-American:
"UN Official Faces Red Quiz Today
$10,000 a Year UN Official Faces Red Quiz"
31 OCTOBER 1952

N. Y. Times:
"U. N. Ponders U. S. Demand American Reds Be Ousted
"United Nations, N. Y., Oct. 3D--United States legal advisers
initiated conferences today with staff experts of the United Nations
on the problem of eliminating American Communists from the
secretariat of the world organization.
"The talks came as the result of a decision by the United
States delegation to try to work out staff regulations that would
strengthen the power of the Secretary General to dismiss all United
States members of the United Nations staff who had Communist
affiliations.
"Prominent jurists of several nationalities have been sounded
out about serving on a special panel that Secretary General Trygve
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Lie intends to set up to advise him on the whole problem of how
to deal with staff members branded disloyal by their own Governments."
1 N OVEMBE~ 1952 .

N. Y. Times:·
"Lie Ousts 3 of His U. S. Aides Who Balked at Red Inquiry
"United Nations, N. Y., Oct. 31~On the basis of confidential
information supplied by the United States Government, Secretary
General Trygve Lie has dismissed three United Nations staff
members who had refused to give testimony about alleged Communist activities.
"The three secretariat members-all United States nationalswere notified by the Secretary General that they were being dismissed 'in the interest of the United Nations.' They were in the
group of ten United States citizens who were placed on compulsory
leave, with pay, by Mr. Lie on Oct. 22 for having refused to answer
questions put to them by a Senate subcommittee on internal
security • • •."
(Note: The Secretariat members involved in this
action are Cases No.7 to 9.)
"The United Nations has made no announcement of the dismissal of the three men and United Nations officials said they
could not discuss the reasons for the action. It was learned on
reliable authority, however, that Mr. Lie acted on Wednesday
after having received information from United States Government
sources concerning the three. The nature of the information was
not learned. • • •
"The Secretary General's action against the three was taken
under Regulation 9.1 (c) of the United Nations staff rules, which
have been approved by the United Nations General Assembly.
Under that regulation Mr. Lie may dismiss any employe, except
one holding a permanent appointment, 'if, in his opinion, such
action would be in the interest of the United Nations.' None of
the three had permanent contracts.
"As for employes with permanent contracts, the Secretary
General may sever their connections with the United Nations if
such action is called for by reduction of the staff or unsatisfactory
service on the part of the staff member. But Regulation 10.2
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of the Staff Regulations provides the Secretary General with the
power to dismiss summarily any United Nations employe, including
holders of permanent contracts, 'for serious misconduct.'
"On instructions from the United States delegation, State
Department legal experts have begun a series of conversations with
United Nations officials on the problem of United States Communists in the United Nations. The aim of the talks, as far as
the United States is concerned, is to try to work out regulations
that would give Mr. Lie more power in ousting United States
Communists from the Secretariat. There was some unconfirmed
speculation among United Nations workers that the conversations
might take up the possibility of extending the 'interest of the
United Nations' clause to holders of permanent contracts.
"The three persons who received their dismissal notices from
Mr. Lie Wednesday have the right to file appeals through a complex
appeals machinery. In the last analysis, however, Mr. Lie does
not have to rehire them or state his reasons for dismissal. If the
administrative tribunal turns in a verdict against Mr. Lie, he
can still make his decision stick, by paying the persons involved
an indemnity fixed by the tribunal."
12

NOVEMBER

1952

N. Y. Times:
"2 Senators Bid U. N. Oust 'Spies' or Go-At Security Hearing
Here They Warn the World Body to Help Purge Itself or Quit
U.S.
"Two members of the Senate Judiciary Committee suggested
yesterday that the United Nations be ousted from its New York
headquarters unless the international organization rid itself of
'spies and saboteurs'."

N. Y. World-Telegram and Sun:
"Kick Out Spies Or Leave the U. S., Senator Warns U. N."
13

NOVEMBER

1952

N. Y. Times:
"Senate Hunt for Reds in UN Is Suspended
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"A Senate internal security sub-committee called a sudden
halt yesterday to its open hearings on subversion among United
Nations employes but promised to bring into the open 'very important -lJIatters' after Jan. 1.
HIn canceling the open hearing scheduled for the afternoon
in the Feder·al Court House on Foley Square, Senator Pat McCarran, Democrat of Nevada, said the action was taken because 'conditions the committee must look into further' had developed. Mr.
McCarran is chairman of the Senate Judiciary Committee, parent
body of the investigative subcommittee."
See also: N. Y. World-Telegram and Sun: "McCarran Calls Recess
in Probe of Reds in U. N."
U. N. PRESS RELEASE SG/268:
Statement by Trygve Lie on the death of Abraham Feller:
". • • Because of his responsibilities as General Counsel of
the United Nations he has had to assume heavy additional burdens
in recent weeks as my representative in matters connected with the
investigations of the Grand Jury and the Senate Internal Security
US Sub-Committee into charges of subversive affiliations directed
against American members of the Secretariat.·· He has worked
tirelessly day and night under my direction to uphold due process
of law and justice in the investigations against indiscriminate
smears and exaggerated charges. This placed him under a prolonged and serious strain. The terrible tragedy of his death today
is the result. • •• "
14 NOVEiMBER 1952

N. Y. Times:
"U. N. Chief Counsel Dies in 12th Floor Leap; Lie Lays
Act to Strain of Fighting 'Smears'-Secretary-General Says Aide
Sought Justice for Those Accused of Subversion"

Ibid.:
"Bunche Denounces 'Pressures' on U. N.-World Body Cannot
Serve Any Nation Exclusively, He Tells Philosophical Society"
N. Y. Herald-TribuiYlte:
"Chief U. N. Counsel Dies In 12-Story Suicide Leap"
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N. Y. World-Telegram and Sun:
"Senators, Lie Clash Over Feller Death-Suicide Brings 111Feeling to Fore"
See also: N. Y. Worlar-Telegram Glnd Sun, 13 Nov. 1952; N. Y. JournalAmerican, 13 Nov. 1952.
N. Y. Times:
" U. S. Aide Before Court-State Department Adviser Balks
on U. N. Red Question
"Adrian Fisher, Assistant Secretary of State and legal adviser
to the State Department, was taken before Federal Judge Edward
Weinfeld yesterday when he refused to answer a question before
a grand jury investigating employment of American Communists
at the United Nations.
"Judge Weinfeld reserved decision on whether Mr. Fisher
must answer the question, pending amplification of the Justice
Department's position in the matter. Mr. Fisher, it was believed,
told the grand jury investigating subversive activities that the
matter was confidential and that to answer it might endanger international relations."
15 NOVEMBER 1952
N. Y. Times (Editorial) :
",. ,. ,. Mr. Feller was one of those Americans of the U. N.
Secretariat who, as Ralph Bunche said in mourning his death,
'never encountered any difficulty in maintaining full loyalty' to
the United States while working. devotedly for the United Nations.
But the terrific pressures imposed upon top rank officers of the
U. N.-increased in recent weeks by the ill-timed sniping attack
against the world organization by Senator McCarran and some of
his colleagues-proved more than he could bear. ,. • • "
Ibid.:

"11. N. Lawyers Scan Issue of U. S. Reds-Begin Weighing
Staff Problem Brought About By Attacks on American Employes
"United Nations, N. Y., Nov. 14-Three well-known lawyers,
one of them William DeWitt Mitchell, who was Attorney General
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in the Hoover Administration, held their ,:first meeting here todayi
to examine the problem created by the current attacks in the Unit
States on certain United States employes of the United Nation3~"

...... "

Ibid. (another edition) :
Under the same headline as that immediately above, the report'
stated that "the Commission of Jurists began deliberations today",
(November 14). "Under the direction of Byron Price, in charge of,
administration for the United Nations, a considerable number of alleged
American Communists have been dismissed or suspended." The article
continued as follows:

"It is still difficult to reach those with permanent contracts,
but the United States delegation has asked for a change in United
Nations staff regulations to that end, and this was one of the
many questions that Mr. Feller was studying for Mr. Lie until'
yesterday's tragedy.
"Some of the Russians, Czechoslovaks, Yugoslavs, and others
on the Secretariat are emphatically opposed to communism, and
if Mr. Lie's ban on 'disloyal' employes were extended to the entire
Secretariat, presumably only the Communist employes from these
countries could be retained.
"The task of amending the staff regulations to get rid of
United States Communists without touching others is a delicate
one, and those acquainted with the situation are afraid that the
sense of outrage in the secretariat over the tactics of the McCarran
subcommittee, which was brought to a climax by Mr. Feller's death,
will make this more difficult.
"For one thing, it is now expected that the whole question
of the treatment of United States employees will be raised in
the Administrative and Budgetary Committee of the General
Assembly when it takes up the staff regulations.
"For another, morale in the United Nations secretariat, which
was already low, has now dropped still further. Employees of
other nationalities are now wondering when their turn will come.

.

.. .. "
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16 NOVEMBER 1952

N. Y. Times:
Letter to the editor_ by Telford Taylor:
r

I

" ,., ,., ,., If, indee'd, Mr. Lie rightly diagnosed the disease, Abe
Feller was the victim not· of his own fears but of the fears of
others that kept them silent. The United Nations, which had
become the core of his professional life, has been under bitter
and ruthless attack for several weeks. During that time, what
voice has been raised to say that the United Nations is the creature
and vehicle of all the nations, not of those alone that share our
political heritage1 To remind us that employes of the United
Nations, under the Charter that we ourselves ratified, are not
delegates from the countries of their· own nationality, but are an
international staff1 To point out that the notion of political conformity within this staff can, and surely will, be applied to the
grave disadvantage of the democratic cause'
"Instead, two Senators, one of whom ought to know better,
have declared that these basic issues should be solved with the
hack of a butcher's knife, or else the United Nations should be sent
packing from these shores. Upon these gross and crude misconceptions there has been, so far as I know, no official comment to
help set the matter straight. Perhaps for lack of expression from
others whose duty it is to see and describe what lies beyond our
own noses Abe Feller has dropped out of the race. The leap and
soar of his mind have been lost when most needed ,., ,., "'."
19 NOVEMBER 1952

N. Y. Times:
"Lie's Views Sought by U. S. Grand Jury-But U. N. Chief
Is Expected to Decline Bid to Testify on His 'Smear' Charge
"United Nations, N. Y., Nov. 18-Secretary General Trygve
Lie received today an invitation to appear before the Federal
Grand Jury in New York investigating subversive activities. He
is expected to decline the bid.
.
"The chief of the United Nations staff was reported to have
received a telegram from the foreman of the grand jury inviting
Mr. Lie to explain a recent statement that United States members
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"United Nations, N. Y., Nov. 21-Secretary General Trygve
Lie called in key officials in the United States anti-subversive
inquiries today, said again that there was no place for 'disloyal'
Americans on the United Nations staff and disclosed that he
intended to meet soon with the Attorney General of the United
States.
f
"Mr. Lie took the initiative for starting direct conferences on
the numerous problems that have been plaguing the United Nations
staff as the result of the investigations into alleged Communist
affiliations of some United States citizens attached to the organization's secretariat • • •
"The news that Mr. Lie had called the conference surprised
most staff members at the United Nations. Only yesterday Mr.
Lie had made public a statement making it clear that he believed
that any dealings with him on the question of alleged subversive
activities in the United Nations should be handled through the
United States delegation. Mr. Lie's opinion on that matter was
explained in a letter to Warren R. Austin, United States delegate,
explaining why he had declined an invitation to appear before the
grand jury. • • • "
See also N. Y. Post, 21 Nov. 1952: "Lie and Senate Prober Confer on
UN Staff."
23 NOVEMBER 1952
N. Y. Herald-Tribune:

"Probe of U. S. Aides in U. N. Resumes Here on Dec. 1
"The Senate subcommittee on internal security, continuing
its investigation of American citizens employed by the United
Nations Secretariat, will hold its next publi~ hearing on Dec. 1
in the United States District Court House on Foley Square, it
was announced yesterday by Robert Morris, subcommittee counsel."
1 DECEMBER 1952

N. Y. Times:
"U. N. Panel Tells Lie to Discharge All Subversives-Report
of Three Jurists Holds Secretariat Staff Must Obey Laws of Host
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Country-Inquiry Provision Mad&--Secretary General Is Declared Final Arbiter~Wiley Now Sees NoNeed to Change Rules"

N. Y. Journal-American:
"Lie Told to Fire U. S.
Legal"

Reds~Jurists

Hold UN Ousters Are

N. Y. World-Telegram and Sun:
"U. N. Lawyers Rule Lie Can Dismiss U. S. Reds"

2

DECEMBER

1952

N. Y. Times:

"Subversives in the U. N." (editorial)
"* * * But the panel moved to more uncertain ground~as
it admitted-when it came to recommending the discharge of U. N.
employes who claim the constitutional privilege when asked if they
have at any time belonged to the Communist party or to some
other subversive organization. The panel itself points out, that
'to be, or to have been, a member of the Communist party in the
United States, or of some other organization at the present time
declared subversive * • • is not per se a criminal offense.' And
yet it holds that at least in theory the same penalty should apply
in this case as in the preceding one. Before we agree that Secretary Lie should remove a subordinate solely because he refuses
to say whether he had at one time in the past been a member of
an organization 'declared' to be subversive, we should like to know
who 'declared' it so. The Attorney General's list has been undermined by more than one decision {)f the Supreme Court. Whose
list is to be taken as the standard, and why? As for membership
in the Communist party, we are leaning more and more to the
belief that it ought to be frankly outlawed in the United States;
and whether it is or not we would oppose the hiring of any known
American Communist on the U. N. staff. But that is a different
thing from demanding that Mr. Lie fire an employe solely because
the latter had refused to answer a question pertaining to party
membership in the distant past. • •• "
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N. Y. Journal-American:
"Self-Convicted" (editorial)
" • • • The lawyers' panel finds that such refusal [to testify J
in itself creates a stroi:!:g 'presumption of guilt' and debars employment. Obviously, no "excuse now exists for permitting suspects
to continue in the United Nations.
"They should be fired forthwith-all of them • • • "
9.

3

Presentment of the Federal Grand Jury on disloyalty of certain
United States citizens at the United Nations
DECEMBER

1952

N. Y. Times:

"Clearing of Spies for U. N. Laid to State Department by
Defiant U. S. Jury Here"

N. Y. Herald-Tribune:
"U. S. Jury Charges State Dept. Shields American Reds in
U. N. and Tried to sidetrack Report"

N. Y. World-Telegram and Sun:
"Senate to Study Grand Jury Charge of Red Traitors in U. N."
"Spunky Federal Grand Jury" (editorial, 4 Dec.)
4

DECEMBER

1952

N. Y; Herald-Tribune:
"House Opens Probe on Charge of 'Interference' for U. N.
Reds
"A House Judiciary subcommittee began yesterday an investi~
gation of charges by a Federal grand jury that the State and
Justice Department had 'interfered' with its report on disloyal
Americans employed by the United Nations. • '•• "
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N. Y. Daily News:
"House to Sift Jury Crippling in UN Probe
"An aroused House Judiciary subcommittee late yesterday in'
Washington ordered an investigation of charges that the Justice
arid State Departments had attempted to cripple a New York City •
federal grand jury's probe into the infiltration of important UN '
posts by disloyal Americans.
"On the heels of the decision, the House group dispatched an)
investigator to New York to pave the way for the inquiry.
" 'Serious charges of delay, interference and hampering have
been made against the Justice Department by members of the:'
grand jury,' said Representative Frank L. Chelf (D-Ky.) and
Kenneth B. Keating '(R-N. Y.). Chelf is chairman of the subcommittee.
" 'Allegations indicate that two months ago, a "certain faction"
within the Justice Department attempted to have the grand jury
drop its inquiry into Communist activities in the UN,' the committee statement continued.
"'These charges will be thoroughly and completely explored
by the subcommittee staff and investigation is presently under
way, both in New York and Washington to determine full facts'.

-.."

5 DECEMBER 1952
NOTE TO CORRESPONDENTS, Note No. 513
The note begins with an announcement that the Secretary-General
had sent letters of termination in Cases 11 to 19, then continues:
,,- - "" In each letter of termination, Mr. Lie said that he
'was very much concerned' about the fact that in the staff member's
appearance before the Sub-Committee of the Committee on the
Judiciary of the United States Senate, the staff member 'declined
to answer certain questions concerning matters outside your official
United Nations duties.'
"The letter goes on to say:
" 'On 1 December 1952 I sent you a copy of the Opinion of
the Commission of Jurists which was submitted to me on 29 Novem-
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ber 1952, and told you of my decision to accept the recommendation
of the Commission to the effect that a person who has refused to
answer such questions is unsuitable for continued employment by
the United Nations:
" 'In· my letter I stated that unless I was informed by noon
yesterday that you had .notified the appropriate United States
authorities of your intention to withdraw the plea of privilege
and answer the pertinent questions put to you, I would be compelled to take action in your case in accordance with the recommendation of the Commission of Jurists.
" 'Since your letter of 3 December 1952· does not so inform
me, I have decided that your action constitutes a fundamental
breach of the obligations laid down in Staff Regulation 1.4 and
that you are unsuitable for continued employment in the Secretariat.'
"The terminations are effective immediately. • • • "
(.. In some cases this date varied.)
6 DECEMBER 1952
N. Y. Herald-Tribune:

"U. N. Employee Group Objects to Dismissals-Staff Association Is Told by Its Leaders Ousting of 18 is Unjustified
"United Nations, N. Y. Dec. 5-A behind-the-scenes conflict
between Secretary General Trygve Lie and U. N. employees, over
the dismissals of staff members in connection with American investigations of subversion in the U. N., broke into 'the open today.
"The dispute, over new employment policies Mr. Lie has
adopted in the light of the investigation, was disclosed as the
Secretary General confirmed officially that he had dismissed nine
American employees. The employees were discharged for refusing
to answer questions put to them by a Senate Internal Security
Subcommittee as to whether they are or have been members of
the Communist party in this country • • •
"Staff Group's Stand
"After Mr. Lie began to dismiss employees, a staff representative appeared before the Secretary-General's panel of legal
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experts and said, according to the report, that the dismissals were
'the culmination of a long series of terminations' opposed by the
Staff Association 'on the grounds that they were effected without
sufficient statement of reasons.' • • • "
7 DECEMBER 1952

N. Y. Times:
"Morale of U. N. Staff Is Shaken by Attacks"

N. Y. Herald-Tributne:
"Legal Problems Unresolved by U. N. Dismissals-Staff's
Rights and Question of Who Is 'Undesirable' Not Defined; Morale
Low"
9 DECEMBER 1952

N. Y. Times:
"Acheson Attitude on Reds Assailed-Secretary Unaware of
Danger of 'Subversives' in U. N., Senator O'Conor Says

• • • • • •
"Washington, Dec. 8-A letter that Secretary of State Dean
Acheson wrote on Oct. 12 was thrown back at him today as evidence
that he lacked 'an awareness of the present danger posed by the
great number of subversives who have been allowed to occupy
"key" positions' in the United Nations.
"Senator Herbert R. O'Conor, Democrat of Maryland, declared
that these individuals were in spots 'where they could obtain confidential info~ation on economic and military mattters' and that
the Acheson letter, addressed to Senator Alexander Wiley, Republican of Wisconsin, 'seems devoid of real alarm at the Communist threat'. • • • "
11 DECEMBER 1952
NOTE TO CORRESPONDENTS, Note No. 515:
"In view of testimony yesterday before the U. S. Senate
Internal Security Sub-Committee, Secretary-General Trygve Lie
has decided to make public now, without waiting further for a
reply, the text of the following letter he addressed on 3 December
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1952 to Ambassador Warren R. Austin, U. S. Representative to
the United Nations:
" 'My dear Senator Austin,
" 'You are aware of my great concern over recent disclosures
regarding U. S. citizens on my staff charged with having engaged
in subversive activities and of the measures I have taken to meet
this problem in a manner satisfactory to' both the United Nations
and its host country.
"'I should like to express my appreciation to you for the
assistance given to me by the U. S. Mission in regard to this problem and in particular for having made available to me the official
records of the Senate Internal Security Sub-Committee relating to
personnel of the Secretariat. I have found these records most
helpful.
" 'In this morning's paper I have read the presentment of the
Federal Grand Jury "on disloyalty of certain U. S. citizens at the
United Nations" which was submitted to the U. S. District Court
yesterday. This presentment, as you are no doubt aware, contains a number of conclusions involving serious charges against
members of the staff of the United Nations who are not specifically
identified.
"'Although these conclusions bear directly on my responsibility as Secretary-General I have not received the records of the
Grand Jury proceedings, nor have I received official information
setting forth the facts on which the conclusions of the Grand Jury
have been based. I am sure you will agree that in view of the
conclusions made public there should be made available to me
either the records of the Grand Jury relating to personnel of the
United Nations, or, if this cannot be done, an official statement of
the specific evidence on which the conclusions of the Grand Jury
have been based. I wish to assure you that any such information
declared to be confidential will be held by me in strict confidence.
" 'In this connection I should like to draw your attention to
the recent opinjon submitted to me by a commission of eminent
jurists which recommended that if the Secretary-General is satisfied that he has reasonable grounds for believing that a member
of the staff is engaged or is likely to engage in activities regarded
as disloyal by the host country the officer concerned should no
longer be employed in that country.
"'The Commission pointed out that where such allegations
have been made against a staff member a full inquiry by the
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Secretary-General is required and that in such an inquiry it w
be highly desirable if the Member State in question could give;
Secretary-General not only the general conclusions but also·
evidence upon which the Member State has come to that con
sion. They state in this connection "to put the Secretary-Gene
on inquiry and to withhold the evidence places him in a positi
of great embarrassment." It is recognized by the Commission
Jurists that the information received would have to be kept 00
fidential if the Member State so requests.
" 'In view of the wide publicity given to the conclusions of
Grand Jury I consider it highly desirable, indeed essential in fai
ness to me and my staff, that the evidence for· the conclusions
made available to me as quickly as possible. I should be mo .
grateful for your assistance in this respect.' "

N. Y. Times:
"U. N. Security Drive Ousts 4 EuropeansStaff Dismissals Made in the Last Two MonthsAnother Dropped on Morals Charge
"United Nations, N. Y., Dec.1Q-Four Western European members of the United Nations staff were reported today to have been
dismissed as part of the drive to oust all employes believed to
be surbversive or dangerous security risks.
"Reliable sources said that the four came from Great Britain,
France and Scandinavia and that the dismissals were based on
confidential information received by United Nations officials. The
action against the four was spaced over the last two months.
"The dismissals of the four Europeans were said to be the
first cases in the loyalty controversy to involve non-Americans

... "

12

DECEMBER

1952

N. Y. Times:
"Wiley Threatens Ban on U. N. FundsSays Congress Will Withhold U. S. Payment
Unless Guard Against Reds Is Formed
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"United Nations, N. Y., Dec. ll-Senator Alexander Wiley,
a leading Republican foreign affairs spokesman, warned today
that the new Congress would block United States funds for the
United Nations unless there were security guarantees against
'espionage and subvers~n' in the world organization 'II< • '11<."

N. Y. Post:
"UN Acts to Scan Lie's Firing Powers
"A quiet move is under way in the United Nations General
Assembly to review Secretary General Lie's recently asserted
right to fire employes for alleged subversion.
"There is growing fear among many non-Communist delegations that Lie has lost his independence in the matter through pressures emanating from this country.
"Gen. Carlos Romulo of the Philippines, chairman of the Assembly's committee on administrative and budgetary matters, was
said to have conferred with other diplomats on the advisability of
bringing up in his committee the recent report of the three jurists
advising Lie to fire American Communists • • '11<.
"However, any move by the Assembly to modify Lie's acceptance of the recommendations of this panel is likely to provoke
. open warfare with a sizable group of Senators.
"Sen. Wiley (R-Wis.), who is slated to be chairman of the
Senate Foreign Relations Committee, served notice on the UN
he would oppose appropriating U. S. funds for the UN and its
specialized agencies 'unless adequate security procedures' have
been work~d out to guarantee that the UN and its organs do not
remain a base for espionage and supervision:
"·Wiley asserted Lie had a clearer conception of the American
public's antipathy to American Communists on the UN payroll
than 'some of our own U. S. officials.' The Senator noted approvingly Lie's contention that 'the State Dept.'s filing a single
word or so of adverse comment on permanent contract employes
gave Mr. Lie no authority to discharge such individuals.'
'<Wiley explained discharge on such meager information 'might
be reversed by the administrative tribunal and at a heavy indemnity
cost to the UN.'
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"Some delegates believe the General Assembly should express
itself on whether the recommendations of the panel of jurists
conform with the staff regulations established by the Assembly.
It is pointed out those regulations cannot be changed unless the
Assembly so decides. Privately delegations are highly critical
Of Lie for quickly accepting the jurists' report without bearing
in mind. the Assembly's prerogatives.
"In addition there is strong feeling recent disclosures about
the personnel practices of the Secretary-General must be reviewed in the light of Assembly regulations and Charter requirements. In particular there is concern over the revelation that
since 1949 there has been a highly secret arrangement by which
the U. S. channeled 'loyality' information to Lie about Americans
employed by the UN.
"No other delegation has asked for such an arrangement,
and, while it is conceded the Soviet bloc maintains an ironclad
control over their nationals on the UN staff, no one believes Soviet
practices should necessarily become the models of international
conduct.
"One reason why there is so much concern over acceptance
of the jurists' recommendations is the impact this may have on
the way the Communist problem is handled abroad.
"Most of our democratic allies have not accepted the U. S.
position that adherence to communism in one form or other is
equivalent to disloyalty. They are critical of what they regard
as a 'hysterical' reaction to the Communist problem in this country
*' *' *' "
14 DECEMBER 1952

N. Y. Herald Tribune:
"Jurists Clarify Advice to Lie on Staff Clean-upDrop Word 'Disloyal' as Applied to Nationals of Other
Countries than U.S.
"United Nations, N.Y., Dec. 13 (AP)-Secretary General
Trygve Lie's special panel on subversives acknowledged today that
its recent advice to the Secretary-General was confusing and suggested that it be revised in the interest of clarity.
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"The original opinion of the three international jurists called
on Mr. Lie to dismiss employees considered 'disloyal' to the United
States; the new version said he should dismiss persons considered
guilty of 'subversion or espionage aga~nst' the United States • • •.
"Use of the pht~se 'disloyalty' had incurred a storm of protest here. Many non-Americans employed by the U.N. insisted
that they could not, under any circumstances, be considered
'disloyal' to a country not their own • • •."

17

DECEMBER

1952

N. Y. Journal American:
"UN Ouster Questioned:
Lie Insists on Right to Fire Disloyal Aids
"United Nations Hq., Dec. 17-Secretary-General Trygve Lie
is standing firm today on his right to fire UN employees of any nationality suspected of subversive activities in the U.S. and he is
defying nations who would curb that right.
"Several UN delegates already have announced their intention
to challenge Lie's dismissal powers even though they were outlined by an international panel of jurists.
"But Lie is pushing ahead with plans to set up a four-man
advisory committee to consult with him on dismissals and other
staff problems. A Canadian would preside over the committee.
"New Safety Plan.
"Lie is fortified by President Truman's action in ordering the
Civil Service Commission, the State Department and the Justice
Department to draft a plan to 'guarantee a maximum of security
in U.S. personnel employes at the United Nations.'
"Lie told the Administrative and Budget Committee he will
not bow to 'pressure' from any government trying to prevent dismissal of an employe, nor from any government seeking the dismissal of an employe simply because he is unsympathetic to the
regime in power.
"He said the dismissals of 29 Americans suspected of disloyalty or on a list to be questioned by the Senate Internal Security
Committee were made only after a lengthy study of the facts."

: I
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19 DECEMBER 1952

N. Y. Herald Tribune:
"Truman Won't List Screeners in U.N. Red Case'Road Block' says O'Connor; House Probes Story
that U.S. Balked N.Y. Jury
"Washington, Dec. 18--President Truman has upheld the
State Department's refusal to tell Senate investigators the names
of department officials who screened nine Americans' discharges
from the United Nations for refusing to answer questions about alleged Communist connections, it was revealed tonight.
"Sen. Herbert R. O'Connor, D., Md., a member of the Senate
Internal Security subcommittee, which demanded the information,
made public a letter from Secretary of State Dean Acheson which
disclosed the President's action.
"The Senator angrily denounced the refusal, saying it 'repre- .
sents another road block obstructing the attempt to 1IDcover instances of subversive activities in this country' .... "."
See also N. Y. Times:
"President Upheld U.N. Inquiry Move- Acheson Says Truman
Backed State Department's Refusal to List Screening Officials.
10.

The secret arrangement between the United Nations and the
U. S. Department of State for the transmittal of adverse comment of U. S. nationals employed in the Secretariat.

OCTOBER-DECEMBER 1952
Press Releases of the State Department of 28 October, 10 December,
30 December (2) and 31 December, 1952.
These press releases cover the following items:

1. A statement of policy with respect to the employment of U. S.
citizens in the Secretariat, in which the secret arrangement" is mentioned for the first time in public. (McCarran Hearings, p. 269.)
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2. Testimony given in New York City on 10 December 1952 before
the U. S. Senate Subcommittee to Investigate the Administration of the
Internal Security Act of John D. Hickerson, Assistant Secretary of
State for United Nations Affai:I;'s; Adrian S. Fisher, Legal Adviser for
the Department of Stater; Carlisle H. Humelsine, Deputy Undersecretary of State in charge of security. (McCarran Hearings, pp. 267-305
and 411-413.)
3. Testimony given in Washington, D. C. in executive session on
17 December 1952 before the above-described Subcommittee by Carlisle H. Humelsine, Deputy Undersecretary of State in charge of security and John D. Hickerson, Assistant Secretary of State for United
Nations Affairs. This testimony includes a covering letter and a memorandum from Mr. Hickerson to Senator O'Conor dealing with the
number of United Nations Secretariat members with respect to whom
adverse comment was supplied on the basis of political considerations.
Two paragraphs in the covering letter were deleted by the direction of
the Chairman of the Subcommittee. (McCarran Hearings, pp. 327-390.)
4. Letter of 2 January 1953 from Mr. Humelsine to Senator McCarran with two enclosures, one a letter from former Secretary of
State Byrnes dated 1 April 1946 dealing with the authority of the
United States over appointments to the Secretariat, and the other a
secret memorandum and outline of recommended procedure dealing
with the supplying by the Department of State of comments on the
political affiliation or sentiments of United Nations Secretariat members. (McCarran Hearings, Appendix D, pp. 414-416.)
5. A letter from Secretary Acheson to the chairman of the House
Subcommittee on the Judiciary, declining to reveal the names of the
personnel in the State Department who had evaluated the information
on U. S. citizens employed in the Secretariat.
The documents and testimony listed above will not be reproduced
here inasmuch as four items are contained in the hearings of the Judiciary Subcommittee on activities of United States citizens employed
by the United Nations, which have already been printed and copies of
which will be supplied to the Tribunal. If the hearings of the Sub-.
committee of the House Judiciary Committee investigating the Justice Department are available in print when the Tribunal meets, copies
of these will likewise be supplied.

-----

.......
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30

DECEMBER

1952

Dertartment of State Press Release No. 931 :
This document announced the preparation of an Executive Order
establishing procedures for the screening of Americans on the United
Nations Secretariat which are "similar to the Federal loyalty program."
The program is to be based upon the report of the Commission of
Jurists.
",., • • Following acceptance of the Jurists' Report by the
Secretary General, the Department of State informed the President that the report established a comprehensive and satisfactory
basis for assuring that only loyal Americans are employed on the
United Nations Secretariat. Both the Department of State and
the Secretary General had been in agreement that subversive
Americans should not be employed by the United Nations and that
all appropriate steps should be taken to remove them. However,
before the Jurists' report, the Secretary General had not found it
possible to remove Americans on these stated grounds. This made
it necessary that assistance given by the United States Government to the Secretary General in the discharge of his responsibilities be on a highly confidential basis with all their limitations
and attendant difficulties'" • •.
"The new procedure will differ from former arrangements in
four major respects. (1) For the first time, the United States will
be able to give clearance to American employees in the United
Nations. Until now it has not given clearance or a 'clean bill of
health' to anyone. (2) The information essential for a responsible
and considered determination of the loyalty of Americans employed in the United Nations will now be available through investigative processes comparable to those for federal employees, including full field investigations where necessary. (3) Americans
employed in the United Nations will be protected in their rights
through the hearing and appeal process. (4) The Secretary General will have the benefit of pertinent information as a basis for
his decisions • • •."

269.
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JANUARY

1953

Note to Correspondents, Note No. 582:

This note contains a letter dated 3 December 1952 addressed to
Ambassador Warren R. -:Austin' by the Secretary-General and a statement by Mr. Byron Price,Assistant Secretary-General for Administrative and Financial Services, summarizing relationships between the
United Nations, the United States Mission and the State Department.
(McCarran Hearings, pp. 418-422.) The statement defends the fidelity
with which the United Nations acted upon adverse comments from
the State Department and explains that where it failed to act there was
insufficient information transmitted by the State Department inasmuch
as the evaluations were in conclusory form. The statement seeks to
diminish the significance of the secret arrangement of 1949 in two
ways; first by reciting the fact that political information was sought in
1948 and that in September 1949 the Secretary-General had made a
formal request for information from the United States Mi~sion with
respect to applicants for posts in the United Nations Secretariat.
A comment upon the Price statement is contained in a letter dated
26 December 1952 from Assistant Secretary of State Hickerson to the
Chairman of the Internal Security Subcommittee. (McCarran Hearings, pp. 416-417.) This letter, by the co-sponsor of the 1949 arrangement, points out that the events of 1948 described by Mr. Price had no
relationship to the arrangements for political clearance made in 1949,
but dealt with an attempt to secure advance determination of eligibility
for passports. Mr. Hickerson's comment further points out that the
Sepember 1949 formal letter written by the Secretary-General to the
United States Mission was merely a cover device "for the submittal of
names by the United Nations to be reviewed under the secret arrangement." Mr. Hickerson further points out in reference to the claim
that the reports were not sufficiently informative, that the SecretaryGeneral had never previously complained "that the secret, procedure
was unsatisfactory in the sense that he would not act on the basis of
the comments being supplied and that these comments were useful
only as a basis for further investigation."
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JANUARY

1953

New Yark Times:
"State Department Criticized by U.N.Scanty and Belated Replies Noted on the 2,000 Names
Submitted Since 1948
"United Nations, N.Y., Jan. 2-The United Nations, making
public its side of the case in the loyalty cOJ:!.troversy here, disclosed
today that the initiative for a security check of United States nationals had come first from the world organization and politely
criticized the State Department for supplying only sparse and late
information • • oil.
"The document was prepared at Mr. Lie's orders by his
chief personnel office (sic), Assistant Secretary-General Byron
Price • • oil.
"Mr. Price's history of the loyalty dismissals was factual and
diplomatic in tone • oil.. His report made it plain that in some
cases the United Nations conducted its own inquiries and then dismissed the accused staff members. In response to a query from
correspondents, Mr. Price said that the evidence used by the
United Nations came from 'reliable confidential sources' • • oil."
11.

3

Reopening of Grand Jury investigation, resignations from the
Secretariat, and a further dismissal

J ANUARY

1953

New Yark Times:
"U. N. Red Inquiry Goes to New Jury
"Attorney General James P. McGranery announced yesterday
in Washington that a new Federal grand jury here would reopen
an investigation into the employment of disloyal Americans at
the United Nations.
"The new panel will continue the work of a disbanded grand
jury that handed up a presentment on December 2 criticizing the
State Department for approving American 'subversives' at the
United Nations • • •."

:l71
, J,

5 JANUARY 1953

N. Y. Times:
"Senator Says Hiss Ruled on U.N. Aides-McCarran Cites Of.
fice Set-Up-Decr~res Loyalty to U.S. Was a Secondary issue."
7 JANUARY 1953
N. Y. Times:
"Weintraub Resigns U.N. Job Under Fire-Lie Regrets Quitting of Chief of Economic Unit, Target of Congress Hearings."

8 JANUARY 1953

N. Y. Times:
"High U.N. Aide Quits; Helped Reds in 1936" (resignation of
David Zablodowsky).
22 JANUARY 1953

N. Y. Times:
"U.N. Ousts Woman, An Admitted Ex-Red
"United Nations, N.Y., Jan. 21-The United Nations has dis·
missed Miss Ruth Elizabeth Crawford, the only American member
of the organization's staff who said she had been a member of
the Communist party and still was at least partly sympathetic
to it.
"Miss Crawford, who worked for the United Nations Children's Emergency Fund as a press officer, said today that she
would appeal her dismissal on the ground that it violated the freedom of expression provision of the United Nations Universal Declaration of Human Rights • • •."
12.

Executive order on loyalty procedures for U. S. nationals
employed or considered for employment in the United Nations

9 J ANUARY 1953
IBxecutive Order promulgated by the President under which United
States nationals holding or seeking positions in the United Nations will
be investigated to determine "whether or not on all the evidence there
is a reasonable doubt as to the loyalty of the person involved to the
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Government of the United States." The Order provides for inves..:
tigations by the United States Civil Service Commission and, if necessary, by the Federal Bureau of Investigation. Reports of the investi_gations are to be forwarded to Regional Loyalty Boards with the
individual accorded an opportunity of a hearing and the right to appeal
.. to a Loyalty.Review Board. The standards for determining whether
or not there is a reasonable doubt as to loyalty include among other
standards:
"(f) Membership in, or affiliation or sympathetic association
with, any foreign or domestic organization, association, movement,
or group or combination of persons, designated by the Attorney
General as totalitarian, fascist, communist, or subversive, or as
having adopted a policy of advocating or approving the commission of acts of force or violence to deny other persons their rights
under the Constitution of the United States, or as seeking to alter
the form of government of the United States by unconstitutional
means."
The Order applies to the United Nations as well as to all other
international organizations of which the United States is a member,
and it covers employment of applicants as well as Secretariat members,
whatever the nature of their tenure.

11

1953
New York Times:
"U. N. Asked to Defer Hiring of
Americans Pending Check

JANUARY

"United Nations, N. Y., Jan. 10-The United States has asked
the United Nations to stop hiring American citizens until the
machinery for a loyalty check of every job applicant from this
country has been set up. Warren R. Austin, retiring chief of the
United States delegation, told Secretary General Trygve Lie in
a letter made public today that this country wanted to start operations immediately under an investigation procedure established in
a presidential Executive order yesterday.

...

"The order decrees that all United States employes of the
world organization and all applicants undergo a loyalty inquiry

"

-

~---~
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JANUARY

1953

New York Times:
"U. N. Halts U. S. Hiring Pending Screening
"United Nations, N. Y., January 12-Initial conferences were
held here today between representatives of the United Nations and
of the United States Civil Service Commission and the United
States delegation to the United Nations to outline procedures in implementing President Truman's order of last Friday for screening
all American employes of the world organization • • •."
27

JANUARY

1953

N. Y. Times:
"Lodge Asks F. B. 1. For Security Test of U. S. Aides in U. N.New Envoy, in First Official Action, Calls on Hoover for Investigation of Employes-Sees Cooperation of LiE'T-Ex-Senator Says
He Does Not Expect Protests When the Assembly Meets Feb. 24
"United Nations, N. Y., Jan. 26-Henry Cabot Lodge Jr., in
his first official action ,as United States representative to the
United Nations, asked J. Edgar Hoover, director of the Federal
Bureau of Investigation, today to make a full investigation of the
144 members of the delegation who were serving under him.
"He sent a request also to Mr. Hoover 'that there be made'
an investigation of all 1,680 Americans on the United Nations
payroll.
"Mr. Lodge said the investigation would be 'more a question
of security risks than disloyalty-you can be loyal and still be a bad
security risk • • •."
28

1953
N. Y. Times:
"U. N. and U. S. Officers To Map Loyalty Plan

J ANUARY

\

"United Nations, N. Y., Ja. 27-United Nations officials will
meet with representatives of the United States tomorrow to work
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out the process of investigating American members of the organization's secretariat.
'.'Henry Cabot Lodge, Jr., the new United States delegate,
will meet with Secretary General Trygve Lie tomorrow at 10.30
A. M.. Accompanying Mr. Lodge will be two experts of the United
States Civil Service Commission, which under an executive order
of former President Truman received chief responsibility for
carrying out the loyalty check • • •."
29 JANUARY 1953
N. Y. Times:
"U. N. Fingerprinting U. S. Employes In Start Of Loyalty
Check of 1,600

t; .

"United Nations, N. Y., Jan. 28--Machinery for loyalty investigations of all United States citizens employed by the United
Nations-the first such check in the history of the organizationwas set up and put into operation today • • •."
ANNEX II
THE FEDERAL GRAND JURY

On 2 December 1952, a Federal Grand Jury issued a report entitled "Presentment of the Federal Grand Jury on Disloyalty of Certain United States Citizens at the United Nations." When it released
its "presentment" the grand jury charged that certain governmental
forces had sought to interfere with its functioning. A Congressional
Committee, a Subcommittee of the House Judiciary Committee, held
hearings upon this charge (Annex I, par. 9).
Certain questions touching upon these applications are raised by
the activities of this grand jury, its presentment and the fact that it
subpoenaed a number of the applicants to appear before it.
The grand jury did not issue an indictment, that is, a formal accusation of the commission of a crime. Instead, it issued a "presentment". In the course of this "presentment" which accused no one of
a crime, it alleged that its investigation disclosed that there were dis-
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loyal United States citizens at the United Nations. It specifically referred to the fact that a number of U. S. citizens employed at the
United Nations were called to testify before it and refused to answer
questions dealing with past and present Communist membership and
activities, and in some instances past and present espionage activity
against the United States. It pointed to the fact that these individuals
took refuge in the Fifth Amendment to the Constitution and pleaded
the privilege against self-incrimination. It stated that these Americans menaced the United States national security and pointed to the
failure of previous attempts to keep "disloyal Americans" out of the
United Nations.
The record of events with which we are dealing shows that Secretary-General Lie requested copies of the' testimony of witnesses
before the Grand Jury (Annex I, par. 9, 11 December 1952) and that
the superior officers of witnesses who were called before the Grand
Jury were themselves summoned before the Grand Jury and told the
nature of their subordinates' testimony.·
The above-described activities and occurrences raise two basic
legal questions which must be clarified. The first deals with the propriety of the grand jury's conduct in filing a presentment, and the
second deals with the obligation to maintain the secrecy of grand
jury proceedings, including nondisclosure of the identity of the individuals called before it to testify.

I
The document which was issued by the grand jury is, legally speaking, not a presentment but a report. While the grand jury termed its
statement a "presentment" that designation is erroneous. A presentment is an obsolete legal form which was historically used by a grand
jury to take notice of an offense and then to refer it to the prosecuting
authorities for the framing of an indictment or an information. Hale
v. Henken, 201 U. S. 43 (1906); 1 Chitty, Criminal Law, 162, 163;

* The two staff members involved, Applicants Kaplan and Wallach, were
thereafter tenninated. The pressures exerted by the Grand Jury to terminate
them are described in the main body of our Brief.

:1
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United States v. Smythe, 104 F. Supp. 283, 295 '(N. D., Calif.) (1952).
See, also, McKinney v. United States, 199 Fed. 25, 28 (CA 8 (1912));
Dessien & Cohen, Inquisitorial Functions of Grand Juries, 41 Yale Law
Journal, 687 ,(1932). The statement of the grand' jury is a "report"
rather-than a presentment and the jurisprudence relating to the issuance of reports is applicable. Through the device of a "report" the
grand jury may note only matters of general interest. Venture. by a
grand jury, as in the present instance, into the field of accusation
against a group or indivi~uals, directly or indirectly, in a form other
than in indictment, is a violation of the traditional rules governing
the function of a grand jury and is subject toa motion to expunge from
the records of the court.
In their comprehensive discussion of the function of grand juries,
Dessien & Cohen, supra, 705, 706, the authors state:
"Where the primary objective is exposure of a general condition or official misconduct not quite amounting to crime, a grand
jury is in a less favorable position. Grand jury proceedings are
required to be secret, and disclosure of testimony there given is,
in general, forbidden. From time to time, in consequence, a jury
makes a 'report.' These documents may contain only comments
on the state of the region, or impersonal' broadsides against a
condition, interesting chiefly as news. But when they attack an
official or group, redress is apt to be sought. For while on public
record, and thence into the newspapers, unlike indictments they
cannot be met."
See, also, Housel & Walser, Defending and Prosecuting Federal
Oriminal Oases (2d ed.) Sec. 206.
The rationale for this limitation on the authority of the grand jury
to make accusation against individuals or groups in the form of a
"report", as distinguished from an indictment, is based on the fundamental right of the people to be safeguarded from such accusations
against which they cannot defend themselves. in his concurring
opinion in Stack v. Boyle, 72 S. Ct. 1, Mr. Justice Jackson stated '(at
p. 6):

" • • • It is not the function of the grand jury to fix bail, and
its volunteered advice is not governing. Since the grand jury is
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a secret body, ordinarily hearing no evidence but the prosecution's
attended by no counsel except the prosecuting attorneys, it is obvious that it is not in a position to make an impartial recommendation. Its suggestion may indicate that those who have heard the
evidence for thE: prosecution may regard it as strongly indicative
that the accused may b.e guilty of the crime charged. It could not
mean more than that without hearing the defense, and it adds
nothing to the inference from the fact of indictment. Such recommendations are better left unmade, and if made should be given no
weight."
The courts have also noted that grand jury "reports" carry disproportionate weight among the public at large because of the sanction
and authority which the public mind associates with grand jury accusations of any kind. See Dessien & Cohen, supra.
Moreover, the grand jury as an institution is designed to serve as
a protector of the people in its examination of crime. As the Supreme
Court stated in Hale v. Henken, 201 U. S. 43:
"The most valuable function of the grand jury was not only
to examine into the commission of crime, but to stand between the
prosecutor and the accused and to determine whether the charge
was founded upon credible testimony or was dictated by malice or
personal ill will."
See, also, Orfield, Criminal Procedure from Arrest to A:pp'eal,
pp. 145, 146 (1947).
In Ex Parte Bain, 121 U. S. 1, 11 (1887), the Court quoted from
the classic charge of Mr. Justice Field to the grand jury, 30 Fed. Cases,
992, Case # 18,255, 2 Sawyer 667 (1872), to the effect that the grand
jury
"is designed as a means not only of bringing to trial the persons
accused of public offenses upon just grounds, but also as a means
of protecting the citizen against unfounded accusation whether it
comes from government, or be prompted by partizan passion or
private enmity."
For more than 50 years the courts of New York State have almost
Without exception stricken grand jury reports which made accusations

I
. I

278

•

in a form other than by indictment. In Be Osborne, 68 Misc. 597, 125
N. Y. S. 313 (1910), the Court said:

. "It has become a custom of almost invariable occurrence that
the grand jury, at the close of its terms, makes a presentment on
some subject on which, frequently, no evidence has been heard.
This, no doubt proceeds from the zeal of its members to promote
the general welfare by calling attention to certain conditions which
they believe should be remedied. So long as they are confined to
matters of general interest they are regarded as harmless, even
though a waste of time and effort, and after the ephemeral notice
of the day has passed they are allowed a peaceful rest. But it is
very different when the motives and conduct of the individual are
impugned, and be held to reprobation, without an opportunity to
defend or protect his name and reputation, for it must be borne
in mind that if the gentlemen of the grand jury were to meet as
an association of individuals and give expression to the sentiments
contained in a presentment, little attention would be paid to them,
and a healthy regard for the responsibility of utterances injurious
to the individual would, in all probability, restrain exaggerated and
unfounded statements. The mischief arises from a prevalent belief that a grand jury making the conventional presentment speaks
with great authority, and acts under the sanction of the court,
thereby giving to its deliverance a solemnity which impresses the
mind of the public. This is a grave error. The powers and duties
of a grand jury are defined by law. No matter how respectable
or eminent citizens may be who comprise the grand jury, they are
not above the law, and the people have not delegated to them arbitrary or plenary powers to do that, under an ancient form, which
they have not a legal right to do."
The Court came to the same conclusion in Be Heffernan, 125 N. Y.
S.737 (1907), and made the following added comments:
"The Star Chamber of the olden day no longer exists. Any
action on the part of a grand jury which would partake of the
character of the proceedings of that ancient and abhorred system
would not be tolerated today."
In Be Woodbury, 155 N. Y. S. 851 (1951), the Court granted a motion to expunge a grand jury presentment which censored a city police
board for lax law enforcement, and noted:
"When a presentment is merely a guise used by the grand
jury to accuse, the presentment should be expunged from the
record."
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See, also, Re Crosby, 126 Misc. 250, 213 N. Y. S. 84 (1925) ; Re Funston,
133 Misc. 620, 233 N. Y. S. 81 (1929); People v. McCabe, 148 Misc. 330,
266 N. Y. S. 363 (1933); Be Wilcox, 153 Misc. 761, 276 N. Y. S. 117
(1934) ; Re Healy, 161 Misc. 582, 293 N. Y. S. 584 (1937).
r

Similar holdings have'been made by the courts in many other states.
For a comprehensive discussion of the application of this rule, see
Dessien & Cohen, supra; 22 A. L. R. 1370 et seq.; Nahum and Schatz,
The Grand Jury in Connecticut, 5 Connecticut Law Journal 111, 144-5
(1951), wherein the authors also show support for the rule in the courts
of the states of Michigan, Alabama and Maryland.
In a proceeding arising in the Hawaii District Court, Re Grand
Jury Report, 4 Hawaii, Dist. Ct. 720 (1911), the Court ruled that a
motion to dismiss a grand jury presentment was proper where the
grand jury failed to find an indictment but instead through the form
of a report attacked the moral character of a school teacher. The
Court, in addition to its reliance on the rule followed in other jurisdictions, noted that the cases in New York likewise supported the rule
against abuse by the grand jury of its legal functions. As a result of
the Hawaiian District Court's opinion, the grand jury voluntarily
withdrew its report.
The report by the grand jury attacking the loyalty of the United
Nations staff members called before it and making certain recommendations for the termination of those witnesses who had claimed the privilege against self-incrimination is a classic illustration of illegal action
on the part of a grand jury. Indeed, the presentment of the grand
jury here under discussion was authoritatively characterized as illegal, and as the product of government by hysteria-the filing of which
was inspired by a purpose "to beat the McCarran Committee to the
headlines"-by Charles P. Murray, Assistant Attorney General in
charge of the Criminal Division of the United States Department of
Justice. In the course of the congressional investigation described
above, Mr. Murray testified as follows with respect to the grand jury
presentment:
"Mr. COLLIER: I want to briefly go over the same ground that
we covered in executive session, Mr. Murray.
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"We have had testimony, Mr. Murray,. that you have had
strong feelings with regard to presentments by Grand Juries and
Federal Courts and that you so expressed yourself in these various conferences that were held on October 8th and that you still
have those opinions.
"I wish you would briefly recount to the Committee your understanding of that matter and your feeling in that regard (at
p. 4236).·
"Mr. MURRAY: I was inclined to be against so-called presentments, which would be more accurately called reports, meaning statements by Grand Jurors which, for lack of evidence, fall
short of accusing anybody of crime, and therefore cannot be defended by the persons who were named. I was inclined to be
against them in any form. I was strongly against presentments
such as the first one that was offered for our consideration in the
Department, on October 8th because of the evils. that have been
mentioned, the mentioning of names and the revealing in questions
of testimony or statements of refusal to answer.
"I did not reach my present state of firm opposition to all
presentments until fairly recently. I had my own ideas about it,
due to my local practice, but I was aware of the fact that in other
Federal Districts reports of Grand Jurors are tolerated and received and have been. I was not disposed to carry my own ideas
on the subject into the Department when I went there in August,
and I was perfectly willing to conform to the general policy of the
Department in regard to presentments.
"I was strongly opposed to the first presentment in this case
for the reasons that I have stated and that others have stated and
I was opposed or inclined to be opposed to all presentments of any
kind for reasons which I then stated and my concern in regard to
these presentments was, as Mr. Nelson has indicated, to have the
Department of Justice on record as stating correctly the law in
regard to presentments to the Grand Jury. and stating it correctly
to the Court. If, after these representations had been made by
the Department, the Grand Jury chose to offer and the Caurt to
receive a report, that was a matter beyond our control, and therefore any information that anyone in the Department was disposed
to obstruct a presentment is inaccurate" (pp. 4237-4238).
...
...
... ...

..

.

* The pagination throughout is to the stenographic transcript.
is printed, copies will be supplied the Tribunal.

If the record
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"If the members of the committee will indulge me for a moment, I do not wish to repeat what Mr. Malone said, but I had
this theory and opinion in regard to the legal point involved: I
believe that a Federal Grand Jury has the sole function to indict
or not to indict. I believe that the Constitution, in that portion
of it, the Fifth Amendinent which says that a person shall not be
called to answer for any capital or otherwise infamous crime unless upon a presentment or indictment, I believe that provision of
the Constitution guarantees the integrity of the common law Grand
Jury. That Grand Jury has-the common law Grand Jury has
its characteristics that gave it its power and prestige, two very
important things. It has the curtain of secrecy and it has independence. It has the independence to initiate prosecutions and to
stop them, against the wishes of the Government. That was the
excuse for its origin and it is in those respects that it performs
the function that justifies its existence.
"I believe that the Constitution preserves it in those characteristics, and I believe that an invasion of that secrecy and independence is the beginning of a movement to destroy the common
law Grand Jury altogether.
"If a Grand Jury is to have any power, and if it is to have
this traditional and historical power, it must be preserved in those
more important functions.
"I believe when a Grand Jury is permitted by a Court to file
a report, it is being permitted to invade its own secrecy, and to its
own ultimate destruction. I believe if the Court can permit it to
file such a report a Court can compel it to do so and the Court
therefore is being given the power to destroy the instrumentality
that the Constitution was made to preserve.
"Finally, I believe that it is most important in times of emergency as well as in other times that the normal functions of government be pursued according to their normal course. I am against
government by hysteria, by alternate hysteria and lassitude. I
believe that an even, fearless performance of functions allocated
to the various agencies who mind their own business is the very
best cure for Communism or any other evil. I felt very strongly
about that and have therefore expressed myself very strongly
upon occasion, and perhaps I have not been entirely welcome- in
what I have said. But I have felt it and I felt it my duty in this
case to express my opinion to the Attorney General, and I did
so. I did it in about one minute in this conference. So did
most of the others. Mr. Cohn spent ten minutes urging the
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filing of this presentment for the purposes that he indicated,
one of which was to beat the McCarran Committee to the headlines. I believe that the function that he sought to achieve
-that is the justifiable part of the function-could be achieved
by tile McCarran Committee. The McCarran Committee might
well have used evidence that the Grand Jury had developed.
It might well deprive the Grand Jury of credit, but the Grand Jury
is not supposed to get that kind of credit.
"The McCarran Committee, the legislative committees in this
country have been permitted to hold public hearings, and they could
have accomplished this in full conformity with the accepted practices in this country, the things that in my opinion were being
attempted to be accomplished through the abortive use of the
Grand Jury function.
"Mr. Collier: You say you were against this presentment.
You are against it on legal grounds'
"Mr. Murray: I am against it on legal gro1lllds, yes. I regard
my position in this matter as a legal position. My division is a
legal division, and I approach the matter from, a legal standpoint,
and I acted from that motivation only" (at pp. 4240-4243).

II
As the testimony of Mr. Murray indicates, the grand jury proceedings are secret and this secrecy shelters the proceedings, the identity of the witness and the content of his testimony.
The "presentment" in this case was in plain violation of the rules
of secrecy imposed upon grand jury proceedings by Rule 6( e) of Federal Rules of Criminal Procedure which provides:
"Disclosure of matters occurring before the grand jury other
than its deliberations and the vote of any juror may be made to
the attorneys for the government for use in the performance of
their duties. Otherwise a juror, attorney, interpreter- or stenographer may disclose matters occurring before the grand jury only
when so directed by the court preliminary to or in connection with
a judicial proceeding or when permitted by the court at the request
of the defendant upon a showing that grounds may exist for a mo-
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tion to dismiss the indictment because of matters occurring before
the grand jury. No obligation of secrecy may be imposed upon any
person except in accordance with this rule."
An examination of the ".presentment" itself will clearly show that
none of the requirements for disclosure set forth in Rule 6( e) have
been met.
.

It is hardly necessary to do more than note the historic basis for
the adoption of the rule of secrecy imposed on grand jury proceedings.
In United States v. Amazon Industrial Ohemical Corp.; 55 F. 2d 254, 261,
D. C. D. Md., Dec. 23-, 1931, the Court stressed that one of the reasons
was to
"protect the innocent accused who is exonerated from disclosure
of the fact that he has been under investigation and from the expense of standing trial where there was no probability of guilt."
In Grand Juries-Relaxation of Grand Jury Secrecy: Release of
Minutes and Presentments, 27 N. Y. U. Law Review 319,326,328 (1952),
the well-established rule is summarized as follows:
"That an object of the secrecy requirement is to protect the
reputation of innocent citizens and public officials is indicated by
the cases holding that a report by a' grand jury criticizing individuals, but not indicting them for a crime, should be expunged
from the record.
"Of course, the exercise of supervision over the acts of public
officials and the detection of corrupt and inefficient practices presents a vital and real problem. However, the damage done by
accusation is magnified by modern-day journalistic coverage and
the possibility of spreading unfounded charges must be kept to a
minimum. An indictment will result where there is evidence of
criminal activities. The defendant will then have his day in court,
where he can publicly defend himself. In the absence of facts warranting an indictment the grand jury should not pliblish conclusions
arrived at on the basis of one-sided evidence • • •."
In United States v. Krolick, 101 F. Supp. 782 (S. D. Ala., 1952),
the defendants had been indicted for a conspiracy to injure and oppress
legal voters in the free exercise of their right of suffrage in federal
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elections. The evidence had shown corrupt practices in impersona
voters and in the knowing allowance of this practice by election offici
Certain of the defendants entered pleas of guilty or nolo contend
and on the day of sentence the government moved that the testime
before the grand jury as to illegal activities and corruption of electi
officials be made known to the board of the county charged with the du
of appointing the election officials.
In overruling this motion, the Court noted that Rule 6(e) did nl
permit the disclosure of the grand jury testimony to any agency sue
as the County Election Board, since the terms of the rule which permi
disclosure "preliminary to or in connection with a judicial proceeding
did not apply to an agency such as the County Election Board.
Certainly the disclosure of testimony by the grand jury for the
purpose of making recommendations approving the dismissal of certain
witnesses before the grand jury cannot conceivably be considered a
disclosure which is "preliminary to or' in connection with a judicial
proceeding."
The importance of the secrecy requirement was stressed by Mr.
Justice Field in his famous charge, 30 Fed. Cases 995, wherein he
stated:
"You are also to keep your own deliberations secret; you are
not at liberty even to state that you have had a matter under consideration. Great injustice and injury might be done to the good
name and standing of a citizen if it were known that there had ever
been before y~>u for deliberation the question of his guilt or innocence of a public offense ...... "'."
See, also, United States v. Smyth, supra, pp:303-304 and footnotes
84 through 88.
Indeed, a requirement of secrecy was placed on a constitutional
level in Opinion of the Justices, 232 Mass. 601, 123 N. E. 100 (1919)
which held unconstitutional a bill authorizing the grand jury to permit
to be present during the examination
witnesses a police officer or
other person who has been engaged in the preparation of the case. The
Court noted that the Massachusetts Constitution secured the right of
indictment by grand jury and that it had been the practice for over'

of
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200 years that the grand jury's investigations be private except for
the district attorney and his assistants. The Court then stated (at
p. 603) that the grand jury
"has been regarded as the shield of innocence against the plottings
of private malice, as the defendant of the weak against the oppression of political power; and as the guardian of the liberties
of the people against the encroachments of unfounded accusations
from any source. These blessings accrue from the grand jury
because its proceedings are secret and uninfluenced by the presence
of those not officially and necessarily connected with it '" '" "'.

"Secrecy is a vital requisite of grand jury procedure. It was
said in the recent decision of Commonwealth v. Harris, 231 Mass.
584, at p. 586, quoting in part the words of Chief Justice Shaw in
Jones v. Robbins, 8 Gray 323, 324: 'The right of individual citizens to be secure from an open and public accusation of crime,
and from the trouble, expense and anxiety of a public trial, before
a probable cause is established by the presentment and indictment
of a grand jury, in cases of high offenses, is justly regarded as one
of the securities to the innocent against hasty, malicious and oppressive public prosecutions, and as one of the ancient immunities
and privileges of English liberty'."
It is apparent that the grand jury violated the secrecy requirement
during the course of its own deliberations by bringing to the attention
of Mr. Kaplan's and Mr. Wallach's superiors the fact that they had
appeared as well as, in Mr. Kaplan's case, the content of their testimony.

Secretary-General Lie likewise sought to deprive of protection the
applicants called before the grand jury. He repeatedly insisted that
the grand jury minutes or a summary of the testimony involving
united Nations personnel be supplied him. He had no right to ask
for or receive such testimony. Indeed, the legal counsel to the State
Department, Mr. Adrian Fisher, was asked in a session of the McCarran
Committee by Senator Ferguson whether he knew "who was appearing
before the grand jury so you could get that information to Mr. Lie?"
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The following colloquy then ensued: .
"Mr. Fisher: No, sir, we did not. We made a request to the
Department of Justice for any person who had claimed the
-r privilege against self-incrimination.
"Senator Ferguson: Did they furnish that to you ~
"Mr. Fisher: They did not. They felt under the Federal
rules it was not appropriate for them to furnish that. I am not
enough of an authority on that to justify the reasons. I am convinced if they could have, they would h~ve" (at p. 299, McCarran
Hearings).·
The Commission of Jurists, like Mr. Lie, in its report appears to
disregard the fact that grand jury proceedings are secret. Thus, the
Commission states that when an individual claims the privilege against
self-incrimination, "the claim of privilege is a matter of public record
and the question in respect of which the privilege has been claimed is
also knovm." Of course, this statement is only true in a judicial proceeding or in a congressional hearing. It is not true in connection with
the grand jury proceedings.
The Applicants in this case were not accused by the grand jury
of any crime, because it was impossible to accuse them of any crime.
Instead, the grand .jury violated the obligations of secrecy imposed
upon it, slandered them and created improper pressures upon the
Secretary-General for the purpose of effectuating their termination.
Every consideration which serves the just and effective administration
of the laws in a democratic society requires the recognition that the
federal grand jury acted illegally, simply as an instrumentality of
slander and oppression.
The irresponsible attack of this grand jury should alone make
it clear why no inference of guilt may be drawn from a claim of the
privilege against self-incrimination.

* Mr. Lie could hardly claim that he was unaware that grand jury proceedings were secret. In declining an invitation to appear before the grand jury
to explain his charge that Secretariat members had been subject to indiscriminate
smears, he stated that he was not referring to the grand jury inasmuch as its
proceedings were secret. It may well be that Mr. Lie had come to believe that
his official relationship with the United States anti-subversive inquiries was so
intimate as to justify turning over to him even the secret grand jury proceedings.
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A:NNEX III
WORLD OPINION ON UNITED NATIONS PERSONNEL
PID\.CTICES (Excerpts)
Economist (London)

12 July 1952. "Staff Troubles In UNO (by a Correspondent)
"" " " Mr. Lie is caught between two traditional schools of
thought, both as hard to reconcile as they were in 1920. The first
has the ideal of international loyalty very much at heart, thinks
that the best possible men should be chosen for available posts,
regardless of nationality. This school believes that when mem'bers of the secretariat fall foul of political passions in their own
countries they should be defended and protected by the Secretary
General with the full support of member states. The second school
deeply distrusts 'internationalism'. For employment by the United
Nations differs from employment by any other political organization only in that the claim to transcending national interest makes
it the more suspect. National interest comes first, and supranational loyalties a very bad second.
"This is an old dispute, but it is at the moment by no means
academic. It has blown up again in the wake of the American
drive to extirpate sympathy for communism from the United
States" " • .
"UNO is, of course, unhappy about all this, but certain elements in the American government, supported by part of the public,
have very little moral sense of the problem. The Federal Bureau
of Investigation, owing much of its present power to its pursuit
of Communist sympathisers, beats any bush for fresh game. They
feed suspects to the Department of Justice, charged under the
Smith Act with prosecuting Americans who are Communists, and
under the McCarran Act with fending off any foreigner who was
ever a member of the Communist party in any country.
"If, in the process, these departments thrust a heavy hand
into UNO, and destroy the sensitive international morale which
has been so carefully fostered, this is not their concern. They are
merely doing their duty under American laws. There is always
the chance that by sticking in the thumb they may pull out a vulnerable plum which will win them promotion " " ".
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"So far UNO officials themselves have not helped matters,
having failed to announce a policy. • • • It is understood that
UNO deals officially with governments only through their foreign
offices. Apparently the high commandatso -shuts its eyes to
relevant matter printed in responsible neWspapers.
"This ostrich attitude may be convenient at the moment, but
it is full of perils for the future. The dangerous pattern of American political persecution has by now become·clear enough'" .......
"Thus the prevailing doctrine of guilt by association, if not
firmly checked by the Secretary General,could implicate every
American who meets foreign Communists.in the corridors, sits
beside them in the cafeteria, or huddles with them in the doorway
when a storm blows up. To sensible people. this sounds absurd,
but zealots and professional informers are offered a happy hunt-.
ing ground.
.
"Pressures from Outside
"These matters directly concern the Amencan members of the
secretariat, but indirectly they affect the mQrale of the whole staff,
and the delegations dependent on their work. They may imperil
the whole American relationship with UNO. _They may also make
it harder for the Secretary-General to withstand other pressures
from other countries where political passions run higher and
change more frequently than in the United States.
"What is obviously needed is bold clarification of the issue
and a stiffening of spines in the office of the Secretary-General. If
he does not know what to do, it is time his advisers told him • • ....
"But the friends of UNO must insist upon a positive policy to
meet the crisis. If they are given only fuzzy statements of high
principle by the secretariat they can hardly be expected to leap
to the alarm belL The honeymoon which followed this multiple
marriage of nations is now long over. They are in their new home
and starting out on the work which will either lead to lifelong
union or divorce. One of the first needs is that the staff should
settle down and straighten out its allegiance for good."
Gazette de Lausanne (Suisse)

13 aout 1952. "Une etrange affaire devant Ie Tribunal Admini~tratif des Nations Unies-M. Trygve Lie condamne! (editorial)
"Le droit d'association est inscrit dans la Declaration universelle des droits de l'homme, solennellement adoptee par l'Assemblee
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des Nations Unies. Les fonctionnaires des Nations Unies Ie possedent"" "" "" de telles declarations n'etaient pas inutiles. Elles ne
se sont malhereusement pas toujours traduites dans les faits. 11
est en effet assez troublant de constater qu'en depit des affirmations
repetees du secretaire gj3neral; quatre des sept membres du comite
du personnel ont ete corigedies en un an. Le dernier est M. Robinson. Le tribunal administratif des Nations Unies s'est occupe de
son cas au cours de la session qu'il vient de tenir a Geneve. "" "" ""
"M. Lie condamne
"Le tribunal administratif a rendu lundi sa sentence. L'administration des Nations Unies-incarnee en M. Trygve Lie, son
secretaire general-a ete condamnee. Elle avaitdefendu la these
selon laquelle Ie secretaire general a Ie droit absolu de ne pas
renouveler un contrat a son expiration et qu'elle n'est pas tenue
de faire connaitre les motifs de sa decision; d'une part parce qu'elle
estime ne pas pouvoir 'de sa propre initiative' soumettre au tribunalles faits qui l'ont motivee 'en raison de la nature confidentielle' de certains d'entre eux, de l'autre parce que communiquer
'de sa propre initiative' les raisons du non-renouvellement du
contrat de M. Robinson, aurait implique, a son avis, une limitation
de ses droits.
"Le Tribunal a refuse de la suivre. 11 a declare que Ie refus
de communiquer les raisons du renouvellement du contrat de M.
Robinson constituait une atteinteau droit d'association du plaignant. "" "" ""
liCe jugement est important parce qu'il limite la toute-puissance de l'administration et parce qu'il donne l'assurance a ceux
des fonctionnaires qui se font les defenseurs de leurs collegues
qu'ils seront desormais a l'abri de represailles, ce qui, nous l'avons
dit, ne fut pas toujours Ie cas dans Ie passe. • • • "
Journal de Geneve (Suisse)

14 aout 1952. "M. Trygve Lie Desavoue (par Bernard Beguin).
" "" "" "" Certains se demanderont peut-etre queUe importance
cela [l'affaire Robinson] peut bien avoir, dans Ie grand drame
de la tension internationale. C'est que l'incoh~rence qui regne en
maitresse a Manhattan en est une consequence, mais, parcontrecoup, aussi une cause. Consequence, parce que dans la joute de la
guerre froide, les governments n'ont pu se mettre d'accord que
sur un plus petit commun denominateur: M. Trygve Lie. En
admettant qu'elle existe, personne ne voulait de la forte person-
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nalite qui aurait cree autour d'elle un veritable secretariat international (Organe principal des Nations Unies, selon la Charte de
San Francisco). Cause-parlielle bien entendu--de la tension
. internationale" cette incoherence l'est incontestablement. • • •
"La faute en est, doublement aux gouvernements: qui violent
leurs engagements a l'egard de la Charte, et qui n'ont pas meme
donne a celle-ci un gardien qui sache se faire respecter."
r

The Manchester Guardian (Great Britain)

3

DECEMBER

1952

"Suspicion (editorial)
" • • • Has the country which is the host to the United Nations a reasonable claim to control the staff of the United Nations
so as to ensure that they do not abuse their position and try to
subvert the institutions of the host country1 The problem did not
arise in the days of the League of Nations; the political climate
was different; none of the League officials wanted seriously to
cause a revolution in Switzerland. It may, of course, be asked
whether a United Nations official enjoys such a position that, however malevolent, he could be a serious danger to the United States
domestically • ••. Could he do more than any foreign diplomatist
whose immunity is accepted ¥ America wanted to have the United
Nations as its guest when other countries would have preferred
that its headquarters should be in Europe; and presumably America took account of the risks as well as the honour of having its
invitation accepted. In the agreement making New York the
headquarters of the United Nations America undertook to do what
was in its power to advance the interests of the organisation. Is
it doing this when it allows its senators to cast doubts on a large
section of the United Nations staff1 If the United Nations has
obligations to the host, does not the host have obligations to the
United Nations¥ • • •.
.
"Mr. Lie's three jurists seem to suggest that the way to harmonise the American interest and the interests· of the United Nations is for the Secretary-General himself to purge the Secretariat
of Communists • • •. The scheme has advantages'. It would leave
the policing to the United Nations itself and not to a grotesque
body like the McCarran Committee. The crux in any investigation of political loyalties is what is to be taken as evidence. If
complaints are made by the F.B.I. it is obviously desirable that
they should be sifted by non-American nominees of the Secretary-
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General. The jurists suggest that there might be a loyalty board;
this would serve the purpose, and in the interests of impartiality
it should be able to examine also any complaints against Americans who may be suspected of serving the F.B.I. or the senators
more zealously than th.e United Nations (loyalty can work two
ways). The existing se'curity organisation of the United Nations
-which is, in fact, in American hands-might be overhauled • • •.
The best hope of avoiding trouble is for the United Nations to
recruit only those officials who are ready to take seriously their
oath not to be the instruments of any national government."
1

JANUARY

1953
"International Servants (editorial)

" • • • First, nobody says that United Nations officials should
be free to commit espionage. But if they do commit this or any
other crime they should be dealt with in the courts, not by a committee whose allegations often have the force of a judgment but
whose spirit and methods are anything but judicial. Secondly, has
the United States a right to 'control' its citizens who are employees
of the United Nations-that is, to demand that they shall not speak
or act in contradiction to United States policy~ • • •. This has
nothing to do with 'foreign allegiance'. But if officials take direction from their own Government-whether it is the American or
any other-they break their oath and violate the Charter. To be
sure the United Nations has not turned out as people thought it
would when the Charter was drawn up. But it is still the only
meeting-place for both sides in the cold war. It cannot go on
being that if it allows its servants to be guided in their acts by one
side or the other • • •."
Le Monde (Paris)

22 novembre 1952. "Etats-Unis et Nations umes (par Maurice
Duverger)

" *' • "" L'tlvolution de l'O.N.D., parallelement a l'aggravation
de la guerre froide, illustre bien ce mecanisme: hote des EtatsUnis, elle tend de plus en plus a devenir leur satellite. • • •
L'aggravation des controles MacCarran sur les fonctionnaires de
l'O.N.U. accuses de sympathie communiste va dans Ie meme sens,
aussi bien que les campagnes d'une certaine presse et les manifestations populaires a l'arrivee des delegues russes. L'antisovietisme croissant de certains milieux americams entoure l'Assemblee
des Nations unies d'un climat de moins en moins propice a une
comprehension internationale. • • ."
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Nation (New York)

20 September 1952. "The Campaign against the U. N. (by Richard
Friedlich)
I'c· • • But if the Administration has undermined the U.N.
potential by failure to pursue important policies within its framework, the U.N. has missed opportunities to assert itself and capture the public's imagination. And what is even more serious, it
has fought back only feebly against accusations that it is a nest of
spies. Secretary General Trygve Lie has in effect helped to certify
the charges by authorizing a house-cleaning of U.N. employees suspected of illegal Communist activities • • •.
"Lie and Byron Price, assistant secretary general for administrative affairs, have denied any connection between the U.N.
firings and grand-jury or other inquiries into communism. Little
doubt exists, however, that the U.N. has had access to United
States government lists of U.N. employees suspected of being or
having been Communists. Whether government officials applied
pressure that led to the firings or whether the U.N., eager to disarm criticism, took the initiative in seeking information on its employees is beside the point. It is hardly in accord with the lofty
principles on which the U.N. is built for its Secretary General to
order the dismissal of political suspects without giving them an
opportunity to know the particulars of the case against them or
to defend themselves. Surely he could have found some better
method to combat a red-smear campaign."
11 OCTOBER 1952.
"For a Free United Nations (by J. Alvarez del Vayo)
" • • • The crux of the problem is whether or not the Secretary
General considers the United Nations a sovereign institution. If
he does, his first duty is to defend the principle embodied in the
U. N. Charter-as in that of the League of Nations-namely, that
its officials are exclusively the servants of the international organization and not of the country which has provided the site for
the building or the largest share of its financing. If he does not,
he will naturally pay more attention to the provisions of the McCarran law or the advice of the State Department than to the
Charter • • .,
"For that organization, with all of its defects, is the only
instrument for peace at our disposal. If it is to be effective, it
needs first of all officers and a staff animated by its ideals and
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prepared to work and fight for them, without having to fear that
a desire for peace may be considered subversive in an institution
created to safeguard peace. Trygve Lie should not regard this
issue luerely as one affecting his personal prestige. It may well
determine whether the -United· Nations shall be the august international assembly conceived at San Francisco to serve the cause
'Of peace or an organization ser.ving the foreign policy of a single
great power."
22

NOVEMBER

1952.

"The War against the U. N. (by Freda Kirchwey)
" «0 «0 «0 Joint product of jingoism and McCarthyism, the war
against the U. N. finds in the current McCarran purge only its
most spectacularly lawless by-product.
"But external attack, no matter how brutal and unjust, would
not drive a man to suicide or demoralize a great institution. In
fact it might create a reaction of healthy anger and resistance.
That it has not done so in the case of the United Nations is due to
internal weakness deriving partly from the terrible disbalance of
power between the United States and all the other nations and
partly from the inadequacy of the S'ecretary General himself.
The failure of Mr. Lie to defend his secretariat against 'indiscriminate smears and exaggerated charges' was only a s~ngle instance of his incapacity to defend the organization against the
pressures of big-power-particularly American-interests. Hard
as it must be to stand up against the demands of Washington, a
strong Secretary General would surely have refused to enter into
a secret 'pact' with the State Department under which he agreed
not to employ any American citizen who was, or appeared to be,
a Communist. Such subservience inevitably lowered the morale
of the whole institution, creating a state of affairs in which not
one staff member or, for that matter, a single member nation
dared expose and denounce this flagrant violation of the U. N.
Charter."
13 December 1952. "The U.N. Under Siege (editorial)
" * «0 «0 Nothing in that document [the Charter] justifies the
inference that key policy decisions should be based on the recommendations of advisers chosen by the Secretary General. Even
assuming the propriety of seeking' outside' counsel, Mr. Lie should
have regarded it as a private legal opinion, prepared at his request
for his personal guidance, and not as a document to be used to
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influence the American public or to pressure the General Assembly
or its various commissions and tribunals. It was not legal advice,
in the narrow sense, that Mr. Lie sought; presumably he had
access to expert counsel within the staff itself. What he obviously
want~d was some 'prestige' support for decisions which he had
already made or was prepared to make. • • •
"Mr. Lie has now accepted the recommendations of the jurists
as a directive which the Administrative Tribunal could ignore only
if it were prepared to challenge his authority. For the Secretary
General has now finally tossed aside the decision of the Administrative Tribunal, which last year ruled that his powers were limited
and that he could not dismiss staff members without showing cause.
"However, we believe it is not too late to question the hasty
application of these lawyers' recommendations as the administrative law of the United Nations. We see no reason why they should
not be subjected to the scrutiny and deeision'of the appropriate
committee of the U.N. dealing with staff problems after Mr. Lie
has gone through the formality of submitting them as his own.
And it is certainly in order for the Administrative Tribunal itself
to ask the United Nations to pass on the validity of the panel's
recommendations and their adoption by Mr., Lie. • • •
"Apart from the merits of the recommendations made by the
jurists, Mr. Lie's handling of the staff problem has without question played into the hands of forces in this cquntry that seek to
jettison the United Nations or, failing in this endeavor, to make
it a 'captive' instrument of American for~ign policy. We can
well understand why the State Department, as the grand jury has
charged, may have sought to induce the grand jury, through the
Department of Justice, to shelve the presentment. American foreign policy should not be made by N:ew York grand juries or by
the McCarran Committee. Yet both agencies are making policy
in the sense that they have inflamed public thinking against the
United Nations. What the public is reading in the press is the
story of 'subversives at the U.N.' The public has not heard and
may never hear the other side of the story: the attempt to subvert
the U.N. by attacking its staff as subversive.
"Both the grand jury's presentment and the report of the
three jurists will have the unhappy effect of fortifying those elements in the country who feel, without regard to the character of
the staff, that the United States should run the United Nations.
Both reports refer to the obligations of the U.N. to the 'host'
nation; unfortunately neither spells out the obligations of the host
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nation to the U.N. What has happened, in effect, is that the loyalty program of the federal govenunent has been foisted on the
U.N. by public pressure harshly applied. Even the three jurists
appear to have succumbed to the delusions of McCarthyism: witness their offhand -;reference to organizations that have been
'declared' subversive' without a word to indicate who made the
declaration, by what standards, and under what procedures. Apparently the jurists are unaware that the United States Supreme
Court itself has questioned the validity of certain ex parte 'declarations' of this character."
20 December 1952. "Spies or Sappers (by Lillie Schultz)
"*' *' *' Mr. Lie was within his rights in seeking the advice of
jurists to guide him in staff relations. Where he overstepped his
rights was in accepting their recommendations in terms which
trespass on the provisions of the Charter, without authorization
by the member nations. *' *' *'
"In two respects Mr. Lie, in accepting the decision of the
panel of jurists, has gone outside provisions of the Charter. He
has added a structure, neither implicit nor explicit in the Charter,
as a barrier to employment in the secretariat-the stricture being
against membership in the Communist Parly, past, present, or
future. Secondly, having been told that he should not seek or
receive instructions from any government, he has had since 1949
a secret agreement with the United States whereby the Department of State has identified for him United States citizens employed or being considered for employment who would appear to
be Communists, with a view to elimination.
"'Vhy has Mr. Lie lent himself to a procedure challengeable
<m legal, ethical, and human grounds ~ Is it pique at the Russians
for their boycott of him ~ Is it a new bid for an American draft
for the top post ~ Does he believe Communists on the staff are
actual security risks, threatening the United 'States and the United
Nations' Has he come to feel that· there is no hope of conciliation with the Russians and that the U.N. would be better off without them 1 Since the future of the U.N. is at stake in the answer
to these questions, it is not easy to excuse Mr. Lie's failure to
share responsibility with member states before embarking on his
present course. *' *' *'
"The real question is whether the member states will follow
the lead of Mr. Lie and yield to the panic current in some quarters
in the United States or stand with Senator Lodge, who takes the
view that the United Nations, imperfect though it is, is our only
instrument for peace, has already curbed aggression, and would
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have to be created if it did not already exist. Senator Lodge,
President-elect Eisenhower's new appointee as United States representative in the United Nations, said on December 10 that while
the U.N. had not lived up to all that was hoped for it, it was
n.evertheless 'the world's greatest adventure in building collective
strength', and that the Soviet Union had refrained from 'open,
armed aggression' la,rgely because the General Assembly of the
United Nations constituted 'a very real deterrent'.
"The issue has reached such proportions as to require full
discussion by the delegates of the member states., If they choose
to put the staff of the U.N. in the kind of strait-jacket urged by
some Congressional leaders, then at least the decision, right or
wrong, will have been taken by those upon whom the future of
the U.N. depends."
7 February 1953. "Fait Accompli in U. N. (editorial)
" • • • The screening process accepted by Mr. Lie is already
in operation. Mr. Lie will no doubt take refuge in his right under
the Charter to make all decisions in administrative matters. But
one wonders how he will explain his acquiescence in the unilateral
assumption by the United States of the right to pass on the qualifications for employment of its nationals, when this right was explicitly denied to all countries by the commission which drew up
the Charter."
New Statesman and Nation (London)

30 August 1952. "Robinson v. The United Nations (editorial)
"The judgment of the international tribunal in the case 'Robinson v. The United Nations' is a serious indictment of the administration of that organization and a grave reflection on Mr. Trygve
Lie, the Secretary-General. It implies that he was guilty of
himself flouting the Declaration of Human Rights to which the
U. N. is solemnly pledged • • •.
"Nowadays all appointments of U. S. nationals must have
U. S. Government approval and be subject to 'screening' (in spite
of the specific provision that members of the U. N. staff shall be
entitled to hold any political beliefs) and if the American authorities disapprove of any existing American members of the staff,
Mr. Trygve Lie will exercise his summary powers. Two-thirds
of the staff are American citizens and are thus subject to such
U. S. security measures; but the 'screenings' are not necessarily
confined to U. S. nationals; Mr. Byron Price, the American Assistant Director-General in charge of U. N. administration, can
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get the necessary guidance as to the 'suitability' even of the non·
American members of the staff • • •.
"Non-American members of the U. N. staff have even been
scurrilously slandered by·McCar.thy and others in public, without
protest or protection from the Secretary-General, custodian of
the Declaration of Human Rights."
18 October 1952. "D. N. and the F. B. I. (editorial)
"The admission of the Secretary-General of the United Nations
that he has dismissed American nationals as the result of the
intervention of the U. S. loyalty-investigators is disquieting. Mr.
Trygve Lie has said that he acted on information received from
official sources, and not on suspicion or smears; but the General
Assembly, if it has any real concern for Human Rights, ought
to question closely his criteria of 'loyalties.' ... ...... If the SecretaryGeneral of the United Nations has any regard for his own pledges
as the servant of the nations, he must protect his staff from the
'gumshoes,' the 'arm-twisters' and those who are diverting them
from their 'international civil service' oath."
L'Observateur (Paris)

6 novembre 1952. "La grande Peur des Fonctionnaires de l'O.N.D.
(par George Tavas)
" '"' • 'if< Comment la direction du Secretariat reagit-elle devant
ces ingerences dans l'organisation interne de I'O.N.D. YElle resiste
d'abord, puis cede peu a peu. L'attitude de M. Lie est encore
tres ferme en juillet 1949, lorsque Ie gouvernement tchecoslovaque
lui demande de licencier, pour des raisons politiques, un certain
nombre de fonctionnaires ressortissants de ce pays. Le Secretaire
general repond que ces fonctionnaires garderont leurs postes tant
qu'ils accomplirons leur travail avec integrite et competence. '"' • •
"Le 13 octobre, il [M. Lie] precise qu'il ne veut pas, dans son
administration, d'Americains deloyaux envers leur propre gouvernement. Le Secretaire general en arrive done a desavouer sa
propre reponse de 1949 au gouvernement tchecoslovaque et a nier
les principes memes de la fonction internationale que, depuis 1919,
et avec tant d'effort, on a cherche a etablir.... • ... "

The Times (London)

2 December 1952. "Loyalties (editorial)
"The Secretary-General of the Dnited Nations, when he appointed the three lawyers who have just reported on 'certain

~-

---

--

298
issues of law and policy regarding the conduct required of international Civil servants,' raised some questions that might have
been, better left unformulated in the world as it is today. Hard
cases make bad law • ••. Mr. Lie would not have made the attempt but for the harassing fire 'that has been directed against
him by Americans preoccupied with the danger of Communism on
their own soil. He may have felt that the Senate sub-committee
and the grand jury on subversive activities had left him no choice,
but, in the outcome, any hope the United,Nations has of a long
and useful life as an international organiza\iQn in the widest sense
cannot be improved and may well be seriously. damaged. Noone
will underrate the real sense of danger felt in the United States,
but whatever the necessities of the case, in the present state of
American opinion, it cannot be too strongly deplored if even the
hint of 'witCh-hunting' should spread to tl1eseat and staff of this
,
wide-world (sic) body."
Senat BeIge: Compte rendu analytique

Seance du mardi 20 janvier 1953
"INTERPELLATION DE M. ROLIN AU MINISTR.E DES AFFAIRES
ETRANGERES 'SUR LA NECESSITE D'INTERVENm AU BEIN DE L'ASSEMBLEE
GENERALE POUR ASSURER UN MEILLEUR RESPECT DES PRIVILEGES ET
IMMUNITES GARANTIS AUX FONCTIONNAmES DE L'ORGANISATION DES
NATIONS UNIES, AINSI QUE CELUI DU DROIT DE LA DEFENSE,'"

M. ROLIN.-'" '" '" Cette organisation [l'O.N.U.] reste, en effet,
Ie seul point de contact entre l'Est etl'Ouest; c'eslle seul point
ou puisse se faire peut-etre un jour une·conciliation entre l'Est et
l'Ouest. Aussi devons-nous att~her11lle grande importance au
fonctionnement du secretariat general de;,l'Q.N.U.
"Quand Ie projet de charte nous fu.t soumis, iT ne contenait
aucune disposition concernant Ie statutdn secretariat et les garanties de son independance. C'est SOl1s .l'action incessante des
petites puissances, et notamment des' delegues belges,que l'on
introduisit les dispositions qui s'y trotmmt actuellement.
"En 1945, j1etais Ie porte-parole' dam'Belgique a la premiere
commission. J'ai done peut-etre quelqne titt(l a me preoccuper de
l'application qui en est faite actuellement. • •• .
"En somme, les principes semblent a l'abri de toute discussion: il y a totale independance du seere~e g~mera1 et des fonctionnaires: il y a un engagement col'relatifdes membres de respecter cette independance; il y inviol~te .des batiments et des
archives; il y a immunite de juridiction .>~otalepour Ie secretaire
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general et qui, en ce qui concerne les fonctionnaires, s'etend tout
au moins aux actes des fonctions qu'ils accomplissent ; il yale
droit du secretaire gener-~l de r"enoncer a cette immunite; il y a
Ie caractere international des fonctionnaires qui 'ne peuvent
s'inspirer d'aucun autre interet· que celui des Nations-Unies et
qui ont Ie droit de ne pas renoncer a leurs sentiments politiques
ou religieus, ni a leurs convictions'. ,. ,. •
"Cependant, Ie secretaire general s'est montre des Ie debut
extremement modere dans l'invocation de ces privileges. ,. ,. ,.
"M. Trygve Lie fit alors un pas en arriere, en declarant qu'il
serait toujours possible au tribunal administratif d'annuler les
decisions prises.
"Le responsabilite exclusive du secretaire general quant aux
nominations du personnel est un principe acceptable. Mais il ne
reste de ce principe dans son application que des mots morts. • ,. ,.
"Je vais examiner tres brievement ce que l'on doit penser de
ces recommandations [des trois juristesJ. Cet avis que je vais
exprimer n'est pas propre a celui qui enseigne Ie droit des gens
a l'universite de Bruxelles, puisqu'il est appuye par M. Dehousse
et par mes collegues
de l'universite de Louvain.
,
"Que penser de ces recommandations et avis? Je voudrais
exprimer ici une opinion degagee de tout esprit partisan: des
professeurs de Louvain m'ont fait savoir qu'ils la partageaient.
"Le choix des juristes ne devait pas emporter une adhesion
particulierement enthousiwste. 11 s'agit d'un Americain, d'un
Anglais et d'un BeIge: Ie premier est avocat de New-York; Ie
deuxieme est un 'solicitor', qui a servi dans la censure; Ie troisieme
est un eminent avocat, ancien batonnier, professeur a Louvain,
mais il y enseigne Ie droit civil et n'a jamais ecrit une ligne sur
Ie droit international. Aucun de ces trois juristes n'a appartenu
a une organisation internationale comme juge ou comme avocat;
aucun n'a jamais appartenu a un institut de droit international
ni a FAssociation internationale des juristes specialises dans les
questions de droit international, dont j'ai compulse les listes. • ,. ...
"Je n'ai pas grand-peine a accepter les prineipes enonces dans
Ie rapport, mais c'est leur application qui me parait difficilement
acceptable.
"Le repport souligne l'importance capitale qu'il y a a reconnaitre et a reaffirmer Findependance du secretaire general et sa
responsabilite exclusive devant l'Assemblee generale, en ce qui
concerne Ie choix et Ie maintien du personnel.
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"Si je suis toujours heureux quand j'entends proclamer des
principes avec tant de nettete, je suis, par contre, extrement decu
quand je constate que dans l'application il ne reste vraiment plus
que des mots, des mots morts, et que l'on pourra.it Russi bien supprimer ce. principe, du moment que l'on aooepte eertaines interpretationsr
"J'ai eprouve une reelle inquietude en ce qui concerne Ie
dernier principe qui etablit un curieux eontraste entre les devoirs
envers Ie pays d'origine et envers l'organisation internationale.
"D'apres Ie rapport des juristes" les fonctionnaires sont responsables devant l'organisation internationale, mais celle-ci ne
peut reclamer d'eux aucune allegeance: ~ue vent-on dire par la ~
II n'y a pas de loyalisme a l'egard de lOl'ganisme international
qui n'a aucune souverainete, y lit-on encore, Ie loyalisme etant
du au pays d'origine seulement. Sans donte l'O.N.U. n'a-t-elle
pas la souverainete, mais elle a la person.nali,.te internationale. On
oublie que la Cour internationale de justice,& declare clairement
en 1949 que l'organisation doit assurer laprotection des fonctionnaires, meme contre leur propre gouvernement; et c'est sagesse,
si l'on veut que ces fonctionnaires soient·.mtierement loyaux a
l'egard de l'organistion, cette loyaute pouv~taller jusqu-au refus
d'obeir a certaines injonctions du gouvernem~ht de leur pays si
leur conscience Ie leur commande. Siiion, 11 n'y aurait plus de
fonction publique internationale digne d~ ~;llomo • • • "
"M. DEHoussE.-* '*' "" En ecoutant M.Rolin, je me disais aussi
que la democratie est une belle chose; ,.paree qu'elle est capable
aQuS sbmmes convaincus
de redresser ses erreurs. C'est paree
que les Etats-Unis peuvent redresser lenrL~rreur, que nous nous
exprimons, M. Rolin et moi, comme nOlIll']e'fa.isons. Dans les
etats totalitaires, nous ne pourrions pas l~'·;fa.ir~, un debat comme
celui-ci serait impensable, mais ce n'es't,·, hel1reusement, pas Ie
cas. "" * * ' , ' ; 1

que

"Je voudrais ajouter un element a deaQDstiation. L'avis des
trois juristes fait vraiment table rase'dtt$4l.',laeon deconcertante
de la tradition la plus constante en matiflte~droit international
et d'immunite diplomatique. Deja av ,\, ""~ste l'Organisation
des Nations Unies, les traites et la pm
Il~aient consacre, en
ce qui concerne les fonctionnairesm
°OJ1aux, un certain
nombre de principes, dont on ne retrouvep.le moindre echo dans
Ie rapport des trois juristes. C'est
'e:i:tont ce qui s'est
passe depuis qu'il y a relations entre:
;.retdepuis qu'il y a
un droit international, n'existait pasJ,,_:i~. trois juristes ont
concu et formule leur avis. * • • "
, ';"1,

