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HILITARY COMIANDERS OF MIXED MILITARY TRIBUNALS

—— — s —

FOR THE TRIAL OF WAR CRIMINALS

Letter from the Chairman of the Commission to the
Rt. Hon. Anthony Eden, His Britonnic i jesty's
Principal Secretory of State for Foreign Affoirs
in the United Kingdom.

6 October 1944

Sir,

I have the honour to transuit to you herowith the taxt of o
draft Convention which has boon prepored by this Cormission for the
establishmont of & United Nations War Crimes Cowrt, togethoer vwith
an oxslanatory memorandum, (C.50(1) ond C.58).

There arc also included the text of a reocomwiendstion for the
establishnment by supreme milltery comanders of mixed Militory
Tribunals for the trial of War Crindnals, together with sugrestions
to accompany the recouiendation (C.52(1) and C.59).

In transmitting those documents I am aslked to inform you that
the Cormission unanimously expressed the hope that you would be so
good as to take the nocessary stops to conveno in the noar future
o diplomatic conference to consider, and if thoucht fit to conoclude,
a oonvention for the establishment of a Unitcd Nations War Crines

Court.
I have the honour to bo
cto.
(8gd.) OCecil J.B. HURST

Chairman.




UNITED NATIONS WAR CRIMES COMMISSION

R

Minutes of the Thixty-£if th Meeting
‘held on

10th Ootober 1944

Chairman: Sir Qeeil HURST - United Kingdom
There \':are' also present

Mr. PELL - United States of America
aocompanied by Lt. Col. HODGSON

Lord WRIGHT - Austrelia
accampanied by Mr. OLDHAM

M. de BAER - Belgium

Mr. WUNSZ KING - China

M. STAVROPOULOS - Greecoe

mo Dm -,

Dr. de MOOR - Netherlands
accompanied by M. Van Den BERGH

- New Zealand

Dr. GLASER
accompanied by Dr.
M. ZIVKOVIC - Yugoslavia

HOINUTES OFTHE33rd-a.nd3kth}.{EETII‘|_G§

Tho revised Minutes of the 33rd moeting were adopted.
geveral members naving asked for amendments to be made in
their observatians in the Minutes of the 3h4th meeting, 1t was

agreed that approval of the Minutes should be left over £i1l next

wook.

CHUNGKING S‘lIB-GOIMSSION

The CHAIRMAN informed tho Commission that the Polish Govern-
ment had appointed & repreaentltive on the gub-Commd.ssion at
Chungkinge.

M. WUNSZ KING gaid that preparations had been mede for that

A {J“-L'(-;u-" chav3

4ub-Commission to meet at an carly date. /\.‘So far the Governmen ts
of Belgiup, Luxenbourg, Franco, India, U.S.A., Gzochoslovakia
and Poland (in order of date) had appointed pepresentatives.
e hoped that other Govermments whose nationals nad suffered,

/diredtly




directly ar indirectly, from Japanese war crimes would soon

appoint represoentatives, who would be cordially weloomed.

The CHAIRMAN believed that he had already mentioned the
Britdsh Government'!s intentdion to be represented. The name.of
their delegate would shortly be announced. He na_k;d. tho Colne
missian to agree to his dispotching a.umgssage of - good~w7ill frdh tho
Comadssion in time far the incunudl 1‘-.19-01::!:13 of the Sub-Oommission.

Dr. de MOOR said that the Government of the Netherlands East
Indies would soon announce the name of its representative. The
delay was due to that Govermnment being temporarily looated in

Australia.

BOOK PRESENTED BY M. BLUM
The CHAIRMAN said that M. Blum, thoir former colleague, had

sent the Commission three ocopies of a book in Russian by

Professor Trainin, "The Criminal Responsibility of the Hitlerites",
with a request that one copy might be given to Dr. Eéer - the only
member who knew Russian. The other copies would be at the
Commission's disposal. He hoped that Dr. Eder would bring any

points of interest to the notice of the Commission.

MEETINGS OF THE COMMISSION
The CHAIRMAN asked the Cormission to consider whether 1t

would be possible to meet in future on Mondays instead of Tuesdays,

a8 Lord Schuster was prevented, by his Parliamentory dutdes, from

attonding on Tuesdays.

REPORTS OF COMMITTEE CHAIRMEN
M. de BAER sald that Committee I vos contimuing its

olassification of ocases and had now only ome more countxy to deal

with,
The Chairmen of Committees II ond III had nothing to report.
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to the secondaxry - although important - question of the degrec,
extent, or intensity of the general devastation: but the
devastation in itself would be assumed,acoording to
international law, to have been legitimate.

"Would that be just? I think not. We cannot allow
the Germans to abuse international law. In my opinion “/e
mst refuse the Germans the plea of militoxry necessilty,
because thoy wore not forced to invade the Netherlands.
They had no right to attack the country, and oonsequently
they ocannot plead a necaessity which, in fact, was no
neoesslfy on their part, but a situation deliberately
oreated by them. invasion was a crime; and oonsequently
the invader oannot, according to the general prinoiples of
law, acgquire any right on the basis of his orime. A
burgler trapped in & house cannot set it on fire, and then
plead necessity. he supreme court of my countyy establish-
ed in a judgment a rule that nobody can plead necessity who
voluntarily or intentionally put himself in such a
situation.

"To the arguments oontained in my minority report and
its supplement, I should like to add a further throe:

"a) The roport suggests the oondsmnation of aggressive
wor in the Poage @reaty. The authors of the report follaw
the example of 1919 but wvilth one important restrictian.

The 1919 Comnission advised the Peace Oonference to set wp

& special organ - it appears from the discussion at the time
that 1t had in mind some kind of political tribwnal - to
'deal as thoy deserved! with the authors of the wor. This
was recommendod in 1919, before the Covenant, the Geneva
Protocol, Briand-Kellogg Pact and the present total vmr.

The report accepted by Coimittee IIT is, in this respect,
more lenient towards the Nazi leaders than the report of
1919 towards the Kaiser. The modest progress in intermational
law since 1919 is neglected in the report and, moreover,

the suggestions are more rostricted than in 1919. I do not
think that we should go further back than our predecessor
in 1919. It would be a 'marche en arriére’.

"h) To punish the preparation of wr wos the purpose of
twe conventions adopted in 1937 by the League of Nations.
It is true that both conventions deal with a particular kind
of preperatory act, the so-onlled terroristic act.  Further
it is true that both conventions wore not ratified. But
we oould use both conventions as a means of interpretation
of the legzal oonviction of the League of Nations. From
this point of view, there is no doubt that the League of
Netions oxpressed in both conventions the same fundamental
legal conviction as was expressed in tho Geneva Protocol,
namoly, that the preparation and launching of aggressive
war are international orimes. Therefore, we rmst interpret
2ll instruments of international law signed sinco 1919 in
this sense and cannot adhere to the text only.

"g) In my roport and its supjlement I gave ydu a list
of men who are supporting the opinion that agpressive wor is
on 1llegitimate act or even & crime. I am obliged to add
to this list the merbors of the London International Assembly.

/ The first
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and revengeful destruction and devastation vhich were all carried
out in pursuance of the settled and declered policy of Hivler and
nis sssociates, the authora snd originators of the whole nefarious
gcheme .

Lord Wright did not think it necessary to repeat the w_eighty
pronouncements quoted by Dr, Eéer on international law all agreeing that
the launching of such a war Was a orime undexr international lawe

The contrary view is that there can be no crime under international

law unless it is possible to cite a lex lata, thut is unless you

can refer to a gpecific gection of a valid anl binding code;
oonstituting the crime and accompanied by the expreas aanction of
defined punishment,

Lord Wright cannot accept this narrow meaning of the nature of Livis
He is accustomed to finding law in the @eveloping principles of the
Common laws, For instance in English Law there i3 no specific statutory
provision making murder a orime, The seme is true of piracy Juro
gentivm, In international law there is no specific code, jndced there
has never been any competent legislature. The jus gentium is to be
extracted from a number of aources, which has boen described by this
Commigsion or its Camnittees,

The mass of expert opinion of instructed vriters on inturnational
Yaw which Dr, Eéer hus quoted, conatitutes sctisfactory evidence of
a general consensul of suthoritative opinion a3 to the principle that
lounching a war like the preosent 1s 2 crime; this corresponds to
what the moral sense of humanity demandss Thus the most egJontial

aource of intermational law is eatablished,
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8o is another source, to be discﬁvcrod in solemn intcrnational
troaties, conventiong and the like: din particular besides the
Convention of the Leagus of Nations and the Geneva Protocol,
there is the Pact of Paris or the Briand Kollog Paot, which
is oategoricel on this point as Dre Edor has shovm, What dissentient
voices there are, do not outweigh the general consensus of the
oivilized world.

The absence of lex lata would no doubt prevent a man
being convicted and vunished for something the culpability of
vwhich might fairly be regarded as doubtful, the criminality
of Hitler and his associates in launching the present total war

for which he has been preparing for years, the aggressive purpose

and character of which he had proclaimed, cannot be contesteds

There was no need of an express code nor was there need of an
express sanction, unless international law has no teeth, All

that was naédcd wes an appropriate tribunal, capable of doing
justice when the facts were proved before it, Any other conclusion
would shock the moral sense of mankind, It cannot be said

that international law in this context only concerned itself

vAth matters betwecn Sovereign States.
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Mr, WUNSZ KING agrecd that the cuestion was of great impartance,
With all his admiration for Professor MoNair's legal opinion, and for
the opinion so ably expressed in Doc, C.55, he was inclined to think
that Conclusion No, I in Doo, C.55, while sound in theory, was too
narrow and legalistioc and lagged far behind the movement af enlightened
publio opinion which regarded these acts as illegal, and considered
that the politieal and miltary leaders responsible should be tried
and punished,

Wes it not, he asked, within the competence of this Commission to
bring this matter to the attention of the Governments so that the question
might be settled on the political level? Perhaps, in due course, anothor
attempt would be made to codify Intermational Law, and some ruling might
then b(; given to the effect that acts for the preparation and launching
of wars of aggression were illegal, and that their authors should
be¢ punished,

As things were, rthe law = asa such = seemed unable to get awuyy from
its om limitations, and tended = as Dr, Efer truly said = to kill
Justice, True, there was the third Conclusion, but he questioned the
value of a mere "formal eondemation" in the peace treaties, unless
accompanied by an expressed determination to take penal sanctions against
the crime of war = at any rate in the future, He waa not moving any
proposal, but he felt strongly that unless the authors of German and
Japanese wars of aggression were duly punished, the efforts to punish
the war oriminals would have no deterrent offect, and that if onother
war were to break out these actrocities would be renewed on a vagter
goale and porhaps in a more outrageous manner, In hiu view the war
crimes = as such = were less horrible than the orime of war itself,
as that i the source of all war crimes, He therefore ansociated
himgelf with Dr, Eder's Minarity Report which had been so ably .up, “rind
by Lard Wright, in the hope and cunviction that it would become a

majority view or the universal opinion of mankind,

it
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M, ZIVKOVIC said that in arder to determine yhether the majority
opinion in Committee III was right or wrong, one needed to examine its
foundation, This was that the preparation and launching of war were, lege
late, not war crimes., The gituation was one familiar to lawyers.

Although Internationol Law did not say precisely whether aggressive war
wos a orime, there were elements which pointed to the conclusion that it
wad a crime,

Was it necessary that International Lawv should contain clauses as
precige as those of national laws? No, Because International I;a.v: was in
its infancy, in a atoge of growth, In the abgence of any precise clause
it wag pousible to agrec with eithor opinion, There was no legal argument
to prove either of them right ar varong,. They were in the position of & Jjudga
vho had to create a rule of law where no gufficiently precise rule
axisted, They must look to the future, and consider whether it vas a
degirable political aim to maoko oggressive war a crine,

Again, if they were frce to declare war a crime = =8 he balieved =
a distinction must be drawn betwecn aggressive and defenaive wars; tho
notion "self-defence" must be introduced just as in domoestic lawe

In his opinion, the problem is within the scope of the United Nations -
Commission in that sense that the Conmission should firut take up a definite
attitude as regards the solution, and then, in the case of the majority
conaidering aggressive war a crime, prepare and send o the Governments a
draft convention on the matter, If the opposite view prevails, the
Commisaion should send to the Governments both the majority end the
minority opinion.

g His gtondpoint was that of Dre Eder ond the members who supported
him so that he would like to sec aggressive war declared a crime both
by the Zamission and the Governmenta,

Mr, COLBAN said there could be no doubt that it was contrary to
International lawv and morality to launch a wer of sggreasion, In

considering the question of criminal responsibility, evidence s

however needed concérning the eriminal intentians and acts of each person
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UNLITED  NATIONS  WAR CRIMES  COMMISSION

ltinutes of Thirty-sixth Meeting

held on

17th October 1944

Chairman: Mr. PELL = United States of Amerieca
accompanied by Lt. Col. COWLES

There were also presont:

Mr. OLDHAM Australia

M. de BAER Belgium

Mr. WUNSZ KING China

Dr. ECER Czechoslovakin

M. GROS - France

. STAVROPOULOS =~ Greece

Sir David MEEK - India
aocompanicd by Mr. DUTT

Dr. de MOOR - Netherlands

iir. BURDEKIN - New Zealand

1. COLBAN - Nommy
accampanied by Mr. BEdward HABRO

Dr., CYPRIAN - Poland

1. ZIVEOVIC - Yugoslavia

MINUTES OF Sth JERIING”
Tt wms wpgroed that & statoment submitted by Lt. Col. Cowrles
in repgard to Lt. 10l. Hodgson's ren:rks, &8 a1luded to by M. de
Baer in the corrected version of the latter's observotions, should
be added to the record of the 3hth meeting;
And that os M. de Baert's statement hod nov been given in full,
Hr. Dutt!s romarks on page 5 should be inscrted, to the ¢ ffect
that provision nd been made for this mattor, but the clause had
been struclk out on Lord Sohuster's proposal.
The CHAIIMAN said thot & complete reviscd text of the Minutes
would be submitted for final approval.
MINUTES OF 35th 1GHIING
I

1+ vees amreed to insert the words "os the record shoved’

after the word npeuresentetives”, in lir. Wunsz King's remarks

/ REPORT




REPORT OF CHAIRMAN OF COMWITTEE I

M. de BAER informed the Commission thati Committee I

had now reviewed all the gases which had been plaged on its

lists up to daty.

Mr. COLBAN asked whgther the Commission propoagd %o
decide on the individual cascs or = 4as anpeared to him more
practical - to adopt Committ-e I's rccoomendations as &

whole.

The CHAIRMAN thought the Conmission would probably

prefer the lattcr course.
















Dr, CYPRIAN sadd :

"The statement of Committee III (Doc. C,55), that

"The crimes committed for the purpos: of preparing or launching
the war, irrespective of the territory where these crimes have been
committed are considered as wor crimes cannot be discussed as a whole,
but must be split into three separate items, as the conclusions
eancerning each of them will be different,

"These questions are thg following:

1) Whether it is within the scope of the Commission to comment -upan the
real meaning of the "war erime" in abstracto,

2) VWhether the preparing of the war is a war crime,

3) Whether the lounching of the war is a war crime,

"Ad 1) It secms to me that although we must be ocareful not to become
a quasi~-academic body discussing the purely theoreticel questions
of international law, there are some principles of law to be '
applied in our practical work of preparing lists of warwariminals
together with the necessary evidence, and working out the
organisation and procedure of courts to try them,

"It hoppans so that the question, who is o war criminal can
be settled only after answering the preliminary queation
whether certain action is or is not a war crime,. We camot
avoid then going into that matter, and ~s long as we limit
our discussion to the extent nocessary to decide in concrete
cases, we remain within the scope for which this Commission
was eatablished,

"Therefore, we must decide whether we shall consider certain
octs conmitted before the outbrezk of the war as war crimes or
not; but we ought to restrict that question to the conorete cases,
without endeavouring to set up any general definition.

"Ad 2) The question whether preparing the war is or is not a war crimo
was touched by Committee III in Doe, C,55, the answer being
limited to lhe speecial case of issuing orders which in case of
wor would result in the breach of laws and customs of war,

"These orders can be considered as o soxt of preperatory action
or incitement to crime and I think we have to discuss the question
whether they might be considered as war crimes,

"But there is some danger that when once the rule that war erimes
begin with the outbreak of the war itself is broken we may be led
on too far, where there are no elear limits at which to stop.

"In total war the definition of "preparing the war" ig very
large, os e¢verything in the country can be organized with the
purpose of being used for the total ver,.

"The modern wnr of aggression is based largely upon the
development of industry, the ammassing of necesscry stocks of
food ond fuel, the ~djusting of commnications to the needs
of war, even upon the edueation of the youth with the purpose
of making them tough and war-minded.
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"A1l these aobivitics cre subardinated to our only purposgt
the wor of aggrogsion; and the responcibility for all that is
no longer limited to the General Staff and Governnent,

"Seientists and profgssors working with the aim of
preparing the war ere r¢sponsible ror it in th¢ same degrgs as
{industrialists building huge factorics capable of producing
aercplancs and tank , Bven the financiers providing thg
copital ncoessary for developing heavy industry eould, $n samg
cases, be considercd as re¢sponsible for prepardng the war.

"he above considerationa scom to me to be suf'ficical rgasan
for disoussing yhether it would be adviscble to limdf§ thg
activities of thg Commigsion to the erines committed sineg u)a
moment of the outbreak of wur, or to extend the work of tbo
Qommission any further,

“ad 3) Even if I am not sure vhether the preparation of the wor 43 a
war crime, I fully agree with the minority report of D;'. by
(Doc. C.56 ond Cu56(a)), so far ws he considers the Jmm
of an aggressive war as o var crime,

"Nobody can deny that the sudden unprovoked attack launghgd
by Hitler agninst Poland or Norway cannot be called a rightgous
war in the meaning of” Yan inatthrtion of intormatianal J,pw“.

"I do not want to po into that theorotical mettor; L, Edgy was
quitec right in basing his vicws on the Briande=Kellog Pa&b.

The interprotution of that Pact, given by Briand himsglf aa well
o3 by Stimson, can be eonsidercd as surficient, capegially a
backed by 211 the suthors cited by Dr. Eécr.

"Germany signed that P:'.cf and broke it by l-unching aggrgssive
war without being proveked by owon the slichtost act cndangerdng
the sccurity of that country,

"Hewing regord to all these considerations, I do not scc any
difficulty, cither legol or practical, in accepting the theasia that
anybody who tock part in the decision of launching thg wop of
aggression commdtted n war crime.

"his thesie docs not lead us to too far ronohing o noes
4n proctice, since those responsible will be only some the
" aprch=criminals” who were in a position to decide ..'!lothcr the
war should bz launched or not,

"In the seme time this thesis will fulfil the postulates of
justice, =s it adims at punishing thosc criminals, vho are thq
principnl authors of thé war and all the crimes comitted afterwards as
. consequence of launching it,

"Therefore, I would like to draw the folloving conclusions

1) It is within the scope of tho Commission to discuss the questiony
vhother preparin: nd launching the war ig or iz not " wor crimg,

2)  Wwhother the preparation of the war con or connot Do reparded as
o war erime romgins to be conaidercds

3) Launching o war of mzpregsion is o wor crine,”
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M. de BAER observed that, if the Commission decided that

aggressive war was a war crime, offenders iust be tried by Jjudicial

process, which would take some months; whereas, if it was held to

be a political act, punishment could be imposed vrith far less delay.

Sir David MEEK observed that this question was of very great
importance.  Some members would, he belicved, necd time to consult
their Goverrments, and he therefore proposed an adjourrment of the
debate for three or four weeks.

Mr. OLDHAM shared the opinion of Sir David Meck, more especially
in the case of Governmonts situated at a great distance from the
seat of the Commission.

M. STAVROPOULOS also supported Sir David Meek's proposal.

His own Government had just returned to Athens, and vas at the
moment occunied vith matters of grontor wrpency thon the

decision of this guestion.

Dr. de MOOR s2id:

"As the only member present rosponsible for Report ITI/9
(and Doc. C.55) I am glad of this epportunity of answering somo
of the chief objections which have been raised against the
point of view expresscd in these rceports. There is the more
reason for this, bocause Professor Mclair is not here to take
up the challenge himself.

"T will begin by seying that I am nuch pteased that our
report has given an opportunity to Dr. Eéer to make his import-
ant Minority Revort, and the opportunity for us to hoar the
so interesting speeches of himself, Lord right, Ambassador
ving, Ambassador Colban and M. Zivkovic.

"Bofore discussing the main points, in order to avoid
all misundorstanding, I wish to omphasize ond make quite clear
what really are the points in debate. For I fear that, at
present, Dr. Eder and the Reporters arc 2 1ittle a2t cross
HUXPOSES . *

"In the Tirst place, we all agree without excoption that
the acts of those who were responsible for lounching and vaging
this wor are cmongst tho most horrible on record. As a
Dutchman I have overy reason to feel strongly on this paxtic-
wlar subject, in view of the terrible havpenings in our
country. Surely the Gormans have suficiently showm tois
intention of wanting to destroy the whole territory of our
oountry, -apart from thelr missacres and mass-nurders.

"Seeundly , we nll without exception vwrish to sce thesa
acts punished with tho utnost severity.
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"Thirdly, I think that we 211 agrec that the persons who
are roesponsible for the launching and waging of this war will
in any case be punished, because everyronc of them is guilty
of onc of those acts which we unanimously understand to be var
crimes. I think that Dr. Eder could not vasily name a single
person who is responsible for the primary act of launching and
waging this ver wvho is not at the same time responsible for
one of the rccognised war crimes, for which the penalty is
death.

"Fourthly, we have to keep in nind that tie question which
occupices our attention now is:

"a) whethor the launching and wazing of total and agpressive
war 'in se' is o crime in the criminological scnse, namely e
vunishable crime; or, :

") whether such a war is only in so for a crime as it is an
agounulation of wor crimes.

"For instance, if wc toke the theorctical case of some mn
who is indicted first for 2 number of war crimes, and the last
wount alleges the launching and weging of a total and aggressive
war, would it be possible for a judge, after having found
the accused guilty of the first war crimes or hoving acquitted
him thereof, to sentence him to death on the last count?

Réor cnswers the question sub a) in the affirmative

total war 'in seo! is a orime, cven if aggressive war is
>t & orimo;

agrressive var 'in se! is also & orimg
"I venture to answer the questions as follows:

total war is not in itself a crime, but only as an
nf recognised war crines;

11) ag ressive smr is terrible and illegal , but whapvily has
not wntil now been recognised as o punishaoble crine in inter-
national law.

"Tt ouszht to be ‘declarcd a crime; 2nd in ny opinion it is
the duty of the Unmited lintions Wor Crimes Comraission erphatically
4 ~

to draywr the sttention of the United Nations Govermments €o

dlad o » Yy
this gap.

"An instrument sthich, by intornational convention, declares
aggressive wor o crime and stipulates its punisimont, (and up
to the presunt such an instrument is not in being), would be
of much graater irportance for humanity than a platonie declor-
ation by our Comaission, that in its opinion agrrossive war is
-‘.‘,lrl..'?l.(]‘v' O Criing.

"Lot us oconsider hoth

» soys 'total wor is o erinme' bechuse its authors
g oot the rules of international lavy and yariare,
and because it has, as ite avowed HUrHoso, the subjugation
and exteryination of whole notions o and a8 such it
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for the breach of the treaty ond individual crininsl responsi-
bility must be carcfully distinguished In any interprectation
of & tronty the fundamental propesition uwust distinetly be
borne in mind that the consent of States ennnot be presumed.
This proposition was clearly sct forth by the Permanent Courd
of Internaitional Justioe in the casc of France v. Turkey (the
Lotus cuse) and is the most fundamental vrinciple of inter-
national law. The question of interpretation of the Pact,
therofore, rosolves itself into whather or not, within the
torms of the Pact, it can be presumed that the 'Statos parties
thereto consented to the -ero.aition that thercafter the
preparation and launching of 2 war would be considered as o
ver crime. Under Article 1 th.o High Contracting Partics
declared that thoy condermed recourse to 1wor for the solution
of internotional controversies, and thet thoy renounced it as
on instrument of national policy in their eskegdviith one
another. There is no statement here having reference to
individual criminel respensibility of nersons responsible for
2 breach of this Article o such intent can proporly be
sresumed. The same - is true of ‘rticle 2 In Article 2
the partics sinply agrced to settle all internntional disputos
by pacifio means. It shows an intent thot, if it is wviolated,
< State responsibility would cnsue But there is no
ovidence of' on intent to create individnal crimi
bility.

nal responsi-
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and dealing with those violations, as crimes entailing punishment.
This, 2t the same timo, meant 2 definite departure from tho
traditional principle that there could be no crime and no punish-
ment without a law (here o convention) that not only expressly
provided for the crimes and sunishments but at the same time
proceded the cormmission of those crines.

Since this very legel attitude mode possible the prosent
policy affecting war crimes, an opposite lepgsl attitude could not
be admitted as rogards aggressive wor 35 an jllegel act. The stop
to be made from the wgreed point that appgressive var was & violation
of a trr-e.-.:-:ty- to the disputable point thot it could be » crime would
be exactly the same as the stop that had olready been mode in
declaring violntions of the Hague Regulations orimes thot entail
determined punishments.

That is why he thought thot vomaittee TIT should not have

roforred to the international lex lata, this being in contradiction

to what has been dene in respect of war orincs The whole problem
therefore, should be considered ond answered Irom & different

aspect, i e. from tho political aspect, and then legnl oraments

vrould come by themselves
. GROS said:

WT s not at the last mecting, but hove carefully studied
the viows cxoressacd T wish to support yhat Colonel Cowles
hos said, for it is a perfectly correct statement of Inter-
notional Lesr »s it oxists in 1944 Lot us be clenr o8 to the
points in debate.

npirst, it is asked whether the preparation of agEressive
gar is o Violation of International Lowy Ve should reply in
the affirmtivc.

"Secondly, it is askod whother such an cct constitutes
war crime. O»inions differ. T et onswer in the negativo.

nhepe sro two. different chapters in Internotional Law:
1. the loanehing of the vor;

2. +he conduet of tho VALY .

"Reterrin: to 1, the violutic
undoubtedly « violation of Int

resonsible for it arc not fAucon
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"Referring to 2, the violation of the rules of warfare is
war crime,

"We must, therefore, distinguish between two questions: (1)
he preparation and launching of a war; and (2) The directing of
L war,

"As regards the former, I think we might modify the wording
>f the Committec's draft so as to strenghten it, and to show that 18-
:vga In the present state of positive law, we regard the pmeparation
of aggressive war as a crime, though it is not a war crime,

“fhere is no one who wishes that the arch-criminals should
3scape punishment, The only question is how they are to be
punished, h

"A war crime is a violation of the laws of war, and such acts will
be punished by a 'Treaty' Court, or by military courts, ar, again,

by a political decision, according to the suggestions the War Crimes :
Commission has already made, L
"The only question is, therefore, as regerds those German 1A

officials who are not on one of owr lists as war criminals, whether
it is desirable to place them on a list for the violation of internatiocnal

law, in general, which they committed in preparing and launching

an gggrassive war, o
"Finally, Mr, Burdekin has urged us to be 'realistic'., If so,

we should support Sir David Meek's proposal to consult owr Governments,

for though we may discuss these matters, it is the Governments who :
will have the final say, And also, I would advise my colleagues to 31“8
iy

read a recent book, the 'Trial of Mussolini' in regard to the question
of oggression, elso some of the debates in the League of Natians betveen

3924 ond 1934 as the definition of Yaggression'; for one needs
a definition for anything that is a ‘orime’,

"In conclusion, I agree with Colonel Cowles vho has emphasised ooy

the need of punishing the preparation end launching of a war, though
not on the same grounds as those on which war corimes are puninhed." o

Colonel COWLES said that M, Gros had touched on a point not
itherto discussed: To avoid debate as to time let us say that, as
£ 1914, war was not illegal. Even so, theretofore there were illegal
ars: for instance, most civil wars were illegal under the constitutions ok
¢ the countries, Nevertheless, when eivil wars were prosecuted on a
arge scale and the parties were recognised as belligerents, the
2lations between them have usually been governed by the "laws of war',
he notion that, because a war is illegal, therefore every act

ommitted in the war is illegal is a non gequitur, The "laws and

ustoms" of war werc evyolved quite independently of the question

hother a war itsclf was legal,




1re COLBAN, roferring toc the proposal that the dsbate be

d journed to 2llow members to consult thoir Governments, said that

it wouldd be nccessary to send the full Hinutes to the Govern-

ments, and the latter might be perplexed by the arguments and feel

that the Comission ought to decide the question thomselves and

meke reconsendstions to the Governments. It would be better if

a eompact majority in favour of one view or the other could be
tablished in the Comaission.

Sir David MEEK said he vos not intending simply to "pass
the  Dbuck" to his Government; but to give the latter a linc and
agk their conscnt to it.

lir. OLDEAM expressed the same view The Governments would
receive o {ull repcrt and the opinions of their respective

']

representatives, and would be able to make wp their minds on that

Mr. WUNSZ KING said he had nothing to adi to what he hed

said 4t the lost meeting.. The general consensus of opinion, 4s
he gnthered from the speeches nade, vas that he acts of preparing
for and launching of a vy of aggression are crines, but the
Commiasicn differed as to the method of punishing the responsible
leaders, i.c., whether they should be punished on o Jjudicial or
litical basis He wondered why it wms so difficult to declarc
thot guch nots aro sunishable crimes, sceing that there hod been
no difficulty for the Comission to create a procods 1 the f'orm
+ convention for the trial and punishn of vor crimincls.
should be approached from the ro: ;iec and not

1 like. to have tals




k. STAVROPOULOS said:

"There is no doubt thot agsressive var is considersed by
public conscience os a crime Howevor considoring thot
public conscience by itself is not accepted 2s one of the.
sources of International Lawr, the jroblem for us is whether

the crime of wer is a crime do lc: 6 lata.  Some progress
towords that end has been nade and many opinions have been
expressed to the effect thet the end was nchieved. Neverthe-
less in my opinion, though 4gErossive wor iz undoubtedly an
illepal act, o violation of International Low punishable by
political means, the ract remains that there is no lex lata
pI")(‘lalT‘.ln" it to be & crime, judieirlly punishable. 1t is
to be regretted that internmational ‘.ublzl.c eonscience failcd
to compel the Govermments to go so fr a8 to proclaim it such
a orime.

"Therefore, since there is no such lex lata it seems
difficult to ruccnc:.lo the judicial punishment of aggressive
wer vith the well-established snd fundanmental principle 'nullun
crimon nulla poena sino lege'. Iy I reczll that the
princinle of no crime without law does not derive from the
Roman Law. On the contrary, it is onc of the more progressive
and humanitarian gnins of modern times. In fact the theory
wes evolved as it is knovm to you by philosophers of the
18th ecntury who saw the nccessity of putting en end to the
adnirdstration of criminal justice.  Thoy contended thot the.
judge ought to have no right to immpcse a punishment which ves
not determined prewiously by law The dectrine was incor-
porated in the proclamation of the rights of mon, and sub-
scquently was adopted by most countricw It may be interesting
to mention at this point that the princiyle was also accopted
by Germany until the Nazis came to power, when by & decree of
1935 it ws ropudiated for reasons of Nazi convenience.

"In view of the proceeding considerations it ansears to
me that any infringement of the vrineijle will not be to the
sdvontage of the punishment of vor x:ri;.u:s On the other hand
no one ncads to foel anxious about tho practical resulis
as 11 is obvious that the puilty vdll :f.".u: Justice for having
mersonally instignted, ordered nnd dirccted the monstrous
cerimes of this wor.

"] y conclusion I find mysclf substontially in agreement
uhb report of Committee IIL. '1; the same time, hovever,

ould like to see it drawvm up in nore forcible terms
the question wis referrod back

to the Govermments, it should be made clear to them thot _:,1_:!'.

]

the mermbers desired that those who had vrepared this vwer should

mished
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of & Continental Criminal Code?  Obviously not Or iArticle 47
of the same Regulations, 'pillage is expressly forbidden!,
nothing more Is it lex lata in tho sbove-mentionsd sense?
Obviously not, =nd yet it is sufficient to punish the war
eriminals vith the help of nationnl eriminal law, of coursoe.
If Article 47 of' the Hague Regulations sinply forbidding pillage
is sufficient legal basis for punishment, the Brland-Kellogs
Poet forbidding the aggressive vier which is nothing but a
series of crimes, rnust be sufficient lepgal basis for sumishment
of the authors of the ageressive wmr. DBut, as I stressed, we
have another legal basis. The prescnt total war is the oollsct-
ive name for an indefinite seriecs of acts which are ploinly
crimes according to the criminal law of the invaded countries.
As the Moscow Declaration laid dovm as the basis for the punish-
ment of the Nazi crimincls the law of the libornted countries, it
is obvious that this legal basis should be used for our purpose.
Thus, we will have a combined legal basis; the criminal law of
the invaded countries and internationnl law (Briand-Kellogg
Pact, various pacts of non-aggression ond general principles of
international law). I admit that this basis is not a8 perfect
as, for instance, an international criminal code would be,
but this combined legal basis, even if we repgord it a3 an
emergency basis, is sufficient for the unishment of the
political and military leaders of the Axis states who prepared
and launched this var. We rust keep in mind that we are facing
tllies'
total var. We all agree that the acuthors of this war must be
punished In connection with this peoint, I should like to sy
that the Russian experts on internationsl cnd criminal law
strongly support the opinion that the nprevuwsiion and launching
of this wor are crimes for which the outhiors must bear pentl
gspuasibility '

-

4.1
i

"OCommon consént:- International 1ow dogs not need law
A =

oy et

giving cuthority. The most in international
law is cuaton. The ba of & custornrney 1ow is the common
consent, i.e. consent of the majority of the funily of nations,
Such rulcs rocognised as legal rules by 2 jerity of nations
ars rules of genoral international lm ut in additi

are some rules of international law recognised as legal rules
by proctically o1l members of the fanily of nations. Such
rules constitute the wdversal

on there

"Opuennein indicates as an example of such universal rule,
the rule ssteblished in the Bricnd-Kelloge Pact, which forbids
agrressive . Violation of this rule is obricusly, in my

- CP10G.
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a very concrete aggrussivu wvar, i.e. Hi%ler's cnd his allioes'
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"The preat wrecedent: The r-.;‘_;-rt,;;-.:11;';‘.,i‘."u of New Zealond
ms right i
srecedent i

n saying that the United Notiona must oreate

{* nocessary. If the wrosent war should not be an
oeoasion for us to create if necessnry, the great historical
vrecedent, vhat other occasion would ¥ Ye it necessary? 1
think that we rmst creatc this greot precedent nov, and not
wait for the next wor which, I hope , will not came.
Prevopction and launching of the present wor must be punished
as o crime against peace. This Hunishmont would not orly be
an nct of moral retribution but as well, & sorious waming
for the future. If thoere &re gaps in law, it is our duty

to £ill theo. I agrse with Lord Wright: ‘ony other con-
clusion would shock the moral sense of moankind! . "

. de BAER sug; -asted that in rcfur'-:in:-;
to the Govermmonts it should be made clenr to
the Cormission was unanimous in dcsiring thet
should be punished, whatever nethod V.S
~nd further, thot the leaders should not be

severity thun the subordinnates.

s soussion on the tine to be allowed for referenco
. PELL asked if the Comission Weie agrecd
a - P L 1 L rFimer i s wis A
for six wecks 11 Hhint G fier

and a vote taken
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UNITED NATIONS WAR CRIMES COMMISSION

- — . ——

Minutes of thirty-seventh Meeting
held on

October 3lst, 1944

Chairman: Sir Ceoil HURST = United Kingdom
accompanied by Lord SCHUSTER

There were also present

Mr, PELL = United States of Amerioca
accompanied by Lt.~Col. OGVLES

Lord WRIGHT = Australia
accompanied by  Mr, OLDHAM

M, de BAER = Belgium

Mr, WUNSZ KING <« China

Dr. BECER -« Czechoslovakia

Mn GROS = France

M, STAVRCPOULOS Grecce

M, DUZT India

Dr, de MOOR Netherlands

Mr, BURDEKIN New Zealand

Mr, COLBALN Norway
accompanied by Mr, Edward HAMBRO

Dr. CYPRIAN - Poland

M. ZIVKOVIC = Yugoslavia,

UTES OF 34TH AND 36TH MEETINGS

The Minutes of the 34th meeting with the amendments already
culated were adopted.

The Minutes of the 36th meeting were adopted, subjeot to the

redbion of two typographical errors in Col, Cowles' remarks on

2, namely : P,12, line 16, the word "rules" should be"relations",
y line 23, "any" should be "only".
3TH OF MINUTES

The CHATRMAN reminded the Commission that Rule 12 of the Comnission's
38 whioh deals with its Minutes, provides for a record of
slusions, not of individual statements of Members, The Commission was,
urse, free to chante its Rules, but if ¢laborate Minutes = such
hoge of the 36th mcuting = vure to become usual, increagses of staff
ad be necessory, He observed, morcover, that if the statements of
erg were recordsd in full, it might be less easy for atandpoints

.

e modified as n result of the interchange of opinions; and also




-2 -
that leakages might be mcre apt to occur when Minutes were of great
length,

Mr. PELL agreed with the Chsairman, in principle, but observed
that the 36th Meeting was an exceptional case, as Members wished that
the record of the debate should be referred back to the Governments,

for instructions.

Mr. COLBAN agresd that the 36th Meeting was an exceptional ocase;

owing to the divergence of views it had been necessary to refer the
issues to the Governments, but he hoped that the method adopted on
that ooccasion would not be repeated,

The CHATRMAN noted that the Commission agreed to maintain Rule
12, the Minutos of the 36th Meeting being regarded as an exceptional
case,

APPOINTMENT OF A TYPIST~CLERK

The CHAIRMAN informed the Commission that the Finance Committee
had approved the appointment of a typist-clerk.

REQUEST T0 PHOTOGRAPH THE COMMITTEE ROOM

The CHAIRMAN informed the Commission that the "Picture Post"
newspaper had asked leave to photograph the Committece room; the request

required the Lord Chancellor's approval,
After a discussion it was agreed that the Chairman should inform

the Lord Chancellor thet it wes hoped that the request would not

be granted,
THE CHUNGKING SUB=-COMMISSION

The GMIM, referring to Mr, Wunsz King's observations at the
previous meeting, said that the British Government had now communicated
to the Chinese Government the name of their Anbassador in Chungking,
as their representative on the Commigsion, and that of Mr, itson as
his assistant, It was to be hoped, therefore, that an carly date
might be fixed for the inaugural meeting, to which the Commigsion had

already osuthorised him to send o message of goodwille
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or at any rate part, ) = m cht be omitted, as they merely raopeated
what hal alrenly beon mads clzar in the body of the document,
If thoy wera to Lo retiined he proposed that para, 2 should read
(in 2ine 3):

"Surrender of any person of its own nationality
whom it wishes to »ui 'n trial for co=operation
with the eneny",

Lord WRIGHT su)yested saying "treasonable co=operation", He
would prefer that the term "quisling" should disappenr,

The CHAIRMAN observe:d that some Governments might not wish
at that moment to cuunit themselves on the question how far certain
persons who had vorked for the cnemy were guilty of treason in the
technical sense,

It was suggeste: that instead of a reference to treason a
phrase such as "contrary to the sccurity of the state" should be
mploved,

Finslly it was proposcd that the amendment should be made in the
5th line of page 2, where it would give an explanation of "political
1uialiﬁ,g" which would apply to the rest of the report,

The CHAIRMAN said that in view of the amendments proposed, the
Traft could not be regarded as adopted, but that as the prinoiples
hich the paper embodied had not encountered any obJjection, he would
sgard it accepted in principle and would circulate a new draft

aking account of the suggested amendments.

20K BY PROFESSOR TRAININ ON THE CRIMINAL RESPONSIBILITY OF HITLERITES

PRESSN. D BY M. BLUM,

Dr, ECER at the roquest of the CHAIRMAN made an analysis of the
ok which was in Russian., It was agreed that a text of this analysis
iould be circulated to Members,

IE OF MEETINGS

The CHAIRMAN said the next meeting would be on Tuesday, November
he He agkel Members to mefleot, in the meantime, on the
w8ibility of hollding the Pleniry meetings after thak date on
A Lord Schuster was vrevented by his other duties from
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SECRET C.61(1)

6th November 1944
WITED NATIONS WAR CRIMES  COMMISSION

Report by Commdittee I

on the

TREATLENT OF “QUISLINGS".

It has always been the understandirg that each of the Unitod
I:lations represented in the Commission would deal vith its OWnLy, .
'quislings" and that in oonsequence the Commission need not cohoorn
itself with individual nationals of the Allied Nations vho have
collaborated with the enemy. }

- The purpose underlying this principle is clear, There wus .
no wish that the United Nations as a body should interfore as
Detireen one of thelr number and its ovm citizens, but it is a
question whether, if the prinoiple is pushed too far, the Com-
mission may not prejudice one of the major purposes with which it
vas set up, viz., the meting out of justice to all war criminals.

Members of the Axis minorities in Burope - Goerman, Hungarian
and Bulgarian - have in many cases partioipated in the commission
of wer crimes in the countries whore they were'resident (e.g.
Poland or Yugoslavia). The same will be true of the Far East
(Burma, Philippines, eto.). : ‘

: When fighting ceases it may well be t these individuals
will take refuge in eneny territory and that it is there that they
will be found if they are to be apprehonded and sent back to the
countries where their arimes have been committed.

In order to give full effect to the policy adopted by the
United Nations for the punishment of war orimes, a distinotion
would seem to be necessary between what nay be termed "political
quislings", and the "quislings" who have participated in the com~
mission of war orimes of the type with which this Cowmission is
partioularly concerned. By the term "political quislings" is
meant men whom the state of which they are nationals wishes to
put on trial for an offence against the seourity of the state or
for collaboration with the enemy.

Where a war orime has beeu committed by a member of a raci
minority there may be uncertainty as to what the man's nationali
is. Information with regard to his war orimes may have been
derived from sources which would not have exaot information on
the point of nationality, and furthormore the individual mey have
been given enemy nationality in view of or during the var in
ciroumstances which, consistently with international practice,
justify the Allied power in ignoring the change of nationality.

/ In
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investigation was not c¢nough The proposal for an Investigation
Branch of the Commission vas intended to meet the diffioulty. It
would involve a large organisation and heavy expense, but if the

object was part of the High policy of the Allicd Nations, the cost

and trouble night be justified. He did not (nor did his colleague,

ir. Oldhan, whe ably drew up the scheme) belittle the scrvices of

the National Of'fices.

He roalised that some of the nations might object to having
in their countrics an investigation agency from outside and though
the investigation was in pursuance of their Co.mon policy might
refupe to consent. That objection might be met by devising some
scheme under the supervision of the Comission to achieve their
purpose, without any appearance of infringing their separate
sovereignty.

He called attention to certain features of the scheme and noved
thzlf, subject to such practical amendments as might be deemed
necessary, the proposal should be forwarded to all the member
Governnents in such a manner as to come to the attention of those
high authorities who had pledged themselves to the punishment of
wvar criminals.

M. GROS, while fully in agreement with its purposes, did nct
congider that the Australian proposal could lead to practical
results. The National Offices of the invaded countries did not
desorve the criticism levelled against them.  The liberation of
those countrics vams still very far from complete. So long as
they were fighting to expel the eneryy and means of cormunication
between them und London were scanty and necessarily reserved for
urgent matters, it could not be expected that full cvidence of war
crinmes could bo systematically compiled and presented.  The
French Goverrinent had just publicly amnounced that it had estab-
lished a specicl denmartment, the "Service des crincs de guerres
s-ist the War Crines Comission and to perforn the

ras el .
enncnis", to
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work for wvhich Australia proposed to _stablish the now institution(l)

The collection of evidence ought to be dong by the National Offiices,
not nerely b.ecause no external organisation ~ould ccllect it but
also beeause it was their duty to prepare the cascs for trial before
the national courts as orovided in the lioscow -Dcclaration.

ir. PELL agrecd vith Lord Wrizht that so far the Commission
had only been able to 1list for trial a very small proportion of the
bervons guilty of war crines, though the work done was not as
unimportant 2s the mero figures might suggest. Ho apnroved the
objects of the Australian proposal.

Ir. COLBAN said that the National Offices were there to hebdo
the Cormission - wore in a sonse "emanations" of it - and had dot
done their work badly. The Australian delegate coﬁld surely not
suppose that after over four years of torture the Norwegian people
would 2llov its Government to be slack in punishing war crines.
There would be plenty of evidenco when the country wes frea.

Dr. ECER agroed with the leading ideas and general purpose of
Lord iright's statement 2nd ifr. Oldham's paper., They were, in
his opinion, as follows:-

The punishment of men responsible for this war and its horrors
cormion task of the United Noations exactly in the same sense
he nilitary victory, the problen of feeding Eurcpe, and future
sccurity.

b) Thus, the War Crimes Comnission should be mede an effective
instrunent of this co rion retributive action and the central body
of the United Nations for the whole problen. It wias what public
opinion expected.

¢) Uy to nov, the Comission had not been either technically kor
The terms of reference were

functionally esquipned for this task.

1 13 - » 1 . - - . TV T o a5 L]
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The purpose of the paper Was to adapt the Cormaission to its
creat task and to give it the ncoessary coupctence and orgenisation.
50 far he entirely agroed. On the other hand, the Comridssion
jitself, cven if re-organised on the lines suggested by Lord Vright
and Mr. Oldham, would be unable to carry out its task without
the collaboration of werious national services of t;hc. United
Nations, such as the police, public srosecutors and crininal
courts.
The Commission must keep in mind the following facts:-
a) A certain number of cases vould not pass through the channels
of the Commission.
b) A great number of crinminals would escape to Ger:any.
The function of the Commission in respect to these cases could
not be limited to the establishing of lists. The Cormission
must investigate in Germany: For this purpose it needed 4n
Investigation Branch such as suggested by Lord jiright and Mr Oldhan.
¢) Finally, there irould be cascs of an international character,
crines comnitted without any particular g;cor;raphical location.

In respect of those cascs the funotion of the Cormission would

probably be vory near to the function of “"parquet international.

For all these reasons Dr. Eéer sup orted the suggestions of
Lord Wright and 1. Oldhan although he sished then to be modified
so far as collaboration with national Governments Wwas concerncd.

Dr. de MOCR said that the Comission would "¢ Very rlad to
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and rutual contact between them and with the international Com-
nission in London. Good work could perhaps be done on this
basis. However, the main work of investigation of the facts

had to be done by the national offices, helpsd by the national
police ond magistrates, who were the best equipped for this work.
For the identification of the crininals themsleves, for hunting
them dovm and arresting them, the setting up of some international
agency or agencies ocould be of the greatest importance. Up till
now the Commission had rather neglected and underestimated this
pert of its tasi. Tt yas true that trasking dom and arresting
war ceinin2ls in occupied eneny territory would be the work of
Shaef, but it was not certain that Shaef disposed of an orgenisation
which was quite ogual to this extrenely difficult task. There-
fore the responsibility of the United Naticns War Crimes Com~
mission vas alsc involved here and it would perhaps be a very good
solution to study the nrogosals of Lerd Trisht and ifr. Oldham in

this light. The proposals should, theyoTore, be sent to

=

Comnittee 1I for further discussion.
1. STLVKOPOULOS said that the oacupation of Greece had
l- - - v, i

nitherto preventcd more than o cases toine mbuitted to the

Commission. A Hational Office w=s now peing es’ablished and the

Gonmission would soon be flooded with eviGence.  Groups of'

strangers travelling rith interpretors could nohieve no results

which could nct be better chtained by the National Cffices.

Wy, ZIVICVIC sadd it e beyond =1l doubt that the present

position was vnsatisfaetory, and thot the Commission had its owm

the collocting of cvidencs arminst war oriminals,
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He agrecd with Lord Wright's proposal that the Conmission
should have its ovm machinery for the collcction of evidence, but
he did not thinlz that the idea of having cgencies in Allied
countrics was acceptable.  Instead of agencies, the Coimission
could have lisigon ofidicers with the National Offices in various
countries. This would be acceptable und the same results would
be atlained He suggested that, before o decision was taken,
the proposal should be oxamined in Comittee II.

Dr. CYPRIAN welcomed the Lustralian proposal os it endeavoured
to spced up the work of the Comnission and to prevent the possible
criticism arising from the fact that there is 2 Ciscrepancy
-betweon the amount of work donc by the Commission and the number
of criminals put on the list; it was not the fault of the
Cormission of course, but the blame for it could be throvm upon
it. The Australian proposal should be discussed and tulten into
consideration, 2lthough not in the forn in vmich it stood. It
would be hardly possible for the agents of the Comaission to
investigate in the territoriecs of the United Nations cxcept by
spoeial roquest of tho Government concerncd, &nd.uvun then they
could only investigate individual specified cases, such as
concentration camps <! camps for displaced persons. These agents
could wrork only with the assistance of the authorities of the
Governnents concerned; othervise thoy would not be likely to

discover evidence which the notional authorities could not discover.

But there was o field of activity for such agents in Germany,

where they could co-operate with the authorities of Shaef,

collecting cvidence among the foreign workers whon the Gernons

1+ nmust be borne in mind that in Germany there

had carried off

a lot
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The CHAIRMAN then sugrested that the Australiaun proposal
should be rcferred to Comidttec II It was decided to do so
after further discussion at the Comndssion's next ;_1Jc£ing;.

Wr. OLDHANM said thoet the Austrelian proposal s sut forward
ns & constructive attenpt to remedy what wis belicved to be an
meatisfactery situation in regard to the gathering of information
concerning wvar crimcs. The ma jority of the members who had so
far spoken appeared to supjort the proposal in principle though
rot necessarily in detail. He welcomed suggestions such as those
sut forward by Dr. de loor.

He thought that a scolution could be worked out in Corraitteo 1.
after cach nember had spoken in open Corradssion and he su orted
the rocomaendation of the Chinese Anbassador in this regard so
that Corzaittee IT would have the benefit of the viows of all
nembers. He emphasised that tho sustralian nmembers were intercsted

less in how o solution was arrived at than in obtoining ©

solution. ot thoy did foel very o trongly about was that

sofuthing far-reaching rust be denc thot the Cormdssion could

carry out its task ot sbtaining porticulars in 4 maner coruici-

surate with the responsibility which the Governuents had placaed

on it.

DY OF IEETING OF THE COMUSSION

The Corvnission decided to e t henceflorth on o sdnys

at the usual hour of ) .M.
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C.62
6 November 194k

UNITED NATIONS WAR ~CRIMES COMMISSION

PROPOSAL BY LORD WRIGHT (AUSTRALIA) FOR -
A MCDIFICATION OF THE SYSTEM NOW IN USE FOR THE
OOLLEOTION OF EVIDENCE IN RESPECT OF WAR ORIMES

The Apprehension of War Criminals

S

dahilsboemblnﬂmm'aotahaevenrwar
ariminal into oustody. '

Smatims for acc@natmmt of the specific ob jeot

Tere is weiting to be gathered an enormous amount of
information conocerning wer orimes and wer criminals in such places
ag:=- :

| (a) Offioces of the National Governments;

(b) offices of the vexious Servioe Departments with tholr

offshoots (8.g. in the ocase of the British War Offioe:-
the Prisoners of War Depertuent, the Historiocal
Seotion, 6%0.);

(o) The British Foreign office and its offshoots (e.g.
P.I1.D.); _

(4) The U.S. State Department, War Department ete.
(e.gs War Department Intelligonoe Agencies);

(e) Unsollected informetion in liberated territories;
(£) Unoolleoted information in unliberated territarios:
(g) SHAEF-1;

(h) The Extraordinary Stato Comisaion of the U.S.S.R

(2) Experience has shown that the gathoring of this information
should be carried out not by the National offices, but by the
Commission itself, as originally oharged.

(3) The task of organising the collection of partioulars
concerning war crimes and war crininals should be entrusted by the
Cormission to an officer, who should be either & sorvice man or
civilian, but who should possess imgination, drive and initilative.

/ He
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to which a broadcast from Algiers had stated thut evidence of the ciipes
in question was being collected by

an Allied Department. He ret'ersed

to the opposition offered by Greece and Y

ugoslavia when the question of'

the Comnission's dealing with war crimes against Italians had been raised
L= ] LS ’

but he felt this opposition could not be allowed to stand in the vay any-

longer.

V. LAIBERT said he would ascertain the origin of' the broadecas
and Colonel HCODGSON promnised to make enquiries re arding the conversations

in Jashington.
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to which a broaaéaat from Algiers had stated that evidence of the ciimes

in quostion was being collected by an Allied Department. He referred
to the oPpoait'L?n offered by Greece and Yugoslavia when the question of
the Commission's dealing with war crimes against Italians had been raised,
but he felt this opposition could not be allowed to stand in the way any
longer.

lr. LAIBERT said he would ascertain the origin of the broadecast,
ries re;arding the conversations

and Colonel HODGSUN promised to make enqui

in {Jashington.
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the ciimes
in quostion was being collected by an Allied Department. He referred
to the opposition offered by Greece and Yugoslavia when the question of
the Commission's dealing with war crimes against Italians had been raised,

but he f

olt this opposition could not be allowed to stand in the way any-

longer.

¥r. LAIBERT said he would ascertain the origin of' the broadcast,
and Colonel HODGSON promised to make e
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Deay 8ir,
Cemd ttec I
In accordance with the decisien ndopted by

has
on September 26%h, I beg te infom you that a charge
‘ns one or
been submitted to the Cemmissien whioh ocnoerns

more of your nationals.

The charge relates te:

t
Mlmtimiaaonttoyouinoauyourqwm

dssires to take any sction.

wommmm wee vally Sketch" according

to which a broadcast from Algiers had

stated that evidence of' the ciimes

in question was being collected by an Allied Department. He ref'erred

to the oppesition offered by Greece and Yugoslavia when the question of

the Commission's dealing with war crimes against Italians had been raised,

but he felt this opposition could not be allowed to stand in the way any
longer.
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Vr. LAIBERT said he would ascertain the origin of the hroadcast,
and Colonel HODGSON promised to make enquiries re -arding the conversations

in Washington.




Resolution adopted Wy Comdttee I, ~ept. 27th 1904 »

in onses where a charge aghinet & war criainal
mmhmhfo\nﬂhmmﬂaﬂa
of & Govermment other than that sdbmitting the charye,
notdos should be given & such Goverrment in onder
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aotien. 4f ayy, 4t desires to take. Suoh notlce
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wm,umuw-ﬁnmm
- gfffice in Londan, or, Af not, to the nesber of the
Coxdealon appointed by that Governmens.

w T v wally Sketch" according

S to which a broadcast from Algiers had stated thut evidence of the crimes
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in question was being collected by an Allied Jepartment. He referred

to the opposition offered by Greece and Yugoslavia when the question of

the Commission's dealing with war crimes against Italians had been raised,

but he felt this opposition could not be allowed to stand in the

way any’
lenger.

Vr. LAIBERT said he would ascertain the origin of the broadecast,
and Colonel HODGSON promised to make enquiries re arding the conversations
in Jashington.
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UNLTED  NATIONS WAR  GRiims CaIISSION

HOTES OF INTERVIEY BETWEEN COTPrER I

AD MR. LABERT OF THE WAR OF.IE

War crimes against Italians

Af'ter intreducing 1. Lambert to the members of the Committes,

Sir Qecil HURST raised the question of War crimes comndtidl¥ by the Germans
in Italy against the ¢ivilian population. He said that if evidence of
-8uch crimes was being collected by the milif:my authoritiﬁ.é in Italy,

none of it was raa.chinglthc United Kingdom National 0ffice (Treasury
Solicitor and )ir. jgont:). Six weeks ago Sir V. lalkin bad t0ld him that
conversations had taken rlace in \ashington with a view to the United
States and United ingdom Govermments bringing crimes against Italian
civilians before the Comuission, but so far he did not imow what had been
the result of these conversations.

ir. LAMBERT said the British mild tary authorities in Italy wers not
interested in war crimes against Italian civilians. They had no
organisation for bringing them to the notice of the National Office.

They assumed that whatever was to be done about them would be done by
the Italians themselves through the authorities responsible for the
civil government.

Sir Cecil IUNST produced a cutting from the "Daily Sketch" according
to which a broadcast from Algiers had stated thut evidence or the cirimes
in question was being collected by an Allied Uepartment. He referred
to the opposition off'ered by Greece and Yugoslavia iwhen the question of
the Comnission's dealing with war crimes against Italians had been raised,
but he f'elt this opposition could not be allowed to stand in the way any’
longer.

‘r. LAIBERT said he would ascertain the origin of' the I)roa.f.icust,

and Colonel HODGSON promised to make enquiries rearding the conversations

in Jashington.




Ubtaining of evidence from eneny prisoncrs .of aar

Sir Cecil HURST referred to the desire of the French to be able to
question German prisoners .of smar about war crimes before they were sent
.cross the Atlantic, as was the present practice.

lr. LABERT said that to search among the prisoners -oi'<mr for
persons accused of war criines whose names and whose ranks and units were
alike unknown was like hunting for a hundred necdles in f'ifty-haystacks.

Sir Cecil HUKST said that to discover some way of allowing the
French to interrogate the prisoners would diminish the Commission's
responsibility.

Mr. LALUBERT felt the practical difif'iculties were enormous as the
vrisoners were normally sent away two or three days after their capturg.

M. de BAER thought facilities might be given after the prisoners
reached Canada or the United States.

Dr. de lIOCR suggested the compilation of an alphabetical list of all
the prisoners, with particulars about them. The French and other United
liations could have the right to inspect this list for the purpose of
identifying war criminals.

lr. LAMBERT was prepared to take the matter up, but urged
restriction of the investigations to cases of serious crime. Otherwise
the channels of inflormation would be choked and cease to function.

Sir Cecil IURST, Colonel HODGSCN and Dr. de 1I0OR agreed that before
creating facilities one must be sure they would be used f'or serious
purposes.

Mr. TAMBERT conf'essed himself puzzled as to what organisation and what

sort®of staff would be satisfactory. There were no inter-allicd indexes’

of grisoners-of—war. and for the United liations to exchange lists woudd

be a tremendous task.
i{. de BAER proposed an inter-allied body of "juges d'instruction",
and Dr. ECEi thought the work should be centralised. Dr., de JIOCR

surgested that each Government should pay r'or each search for vhich it

asked.




Ir. LAGERT described how inf'ormation was obtained in the
United Ilingdom from Sritish prisoners-of-war who escaped pr were
repatriated. The cormon case was that the orime was rep{n‘tad by the
LToteéting i*owar but no witnesses of its commission were available,
But the "homie de confiance" of the camp was knowm and also names of
other witnessgs. This information went to the National Office and
at the same time in 1:,he British prisoners-of-war index each name was
marked.  On arrival in thé United Kingdom each witness was interrogated
and the results went to the National Ofiice. Rurthermore , every
. British pris..oner-of—war who reached the United lingdom, whether or not
he was alleged to have witnessed & war crime, was asked if he had
seen one, indications being given him as to what a war crime was;
and if' he said he had, he was asked to fill up .a simple questionnaire.

Mot ald British prisoners-of-war, however,would come to the United

Kingdom.

Prisoners-of-war in transit

Sir Cecil HUXST brought up the ouestion of prisoners-of-war in

transit. Massacres and other war crimes had been committed against
them, but the evidence of the identity of the perpetrators was
unsatisfactory. Several such crimes had been comnitted by the Italian
forces and only the vnosts occupied by. the suspected 1_)61:30ns could be
given.

Jr. LALBERT thought the ltalian Government's records in Rome were
the only possible source of information. The Control Commission in
Rome should be avproached through the Foreign Cifice in order to

obtain access to them. Before action was talken he would try to

didcover if the records were in the exclusive control of the Allied

military authorities so that the apo.lication would h-‘-lve' to be made to

the latter.




™ & - ) ¥ wa o e ~ - -
;..'E.tdbliﬂf]:llldl'lt of’ an Agency (Wer Crimos Ciice) at the Comnander-in-
Chief''s lea.iquarters e

1l, de BAZR reminded the meeting of the Commission's recommendation
an the above subject and the text (Doc. C.30 of 15 June, 1944) was
handed to lir. Lambert.

Ir. LAIBERT said there was certeinly a use for such an Institution
as regards past war crimes. As rc:;ardsl future crimes he inderstood
SHAEF to have set up a "Court of Enquiry". On being questioned, he
said he did not know whether this Court was not intended to deal
solely with crimes committed in the course of operations.

Sir Ceci) HUXST said that from a conversation with Brigadier-

Serorat=foim oster he had 1qarnbthat the scheme for the Agency was
e 4

not making progress. Foster haJ recomnended steps to intgrest
trol Comaission for Germany, in the Agency,

not of SIAER, wliose rdle in the occupation

&.—hiﬂ
governing Germany. Sir Cecil had seen who had Freed=ile-

Sdideand promised Mi;-cunpmaﬁinn./f"’ o /u/h,a/"'/(a.c - -...b :

(O ;
Ir. LABERT wished to say a word of warning. At the plamning

of Germany would be temporary, but of the Earmf.tnent machinery for

stage, and on paper, the idea of attaching the Agency to the department
to which he belonged, which dealt with breaking up the liazi machinery,
7 tcadaws
night please Biw- Clark, but the department's main task was so
colossal and would require so much man-power that the Agency might be
squeezed out of the plan unless precautions were talken. It would Dbe
important:(1) To make it tlear that the number of clues to be followed
up and individuals to be identified was not infinite. If possible a
definite number should be indicated. (2) It would also be desirable
to indicate the size of the staff which would be reaquired. The
smaller it was the easier it would Le to get the Agency set up.

Dr. ECER urged that the small Towers. who were those principally

B
e
Ui,rlcﬂrned’ nust have an E.‘.LLt::iiiLLtO .-'LL:C]].C.}' at their J.iS'L)UB&J. or tne

enterorise would fail and the Allied statesmen become ridiculous.

Tmediate action was I".':\iii"i\t-




Jr. LAIBERT pointed out that the enquiries nust be made, like
ordinary police anquir.{ea, with discretion and by properly trained
persons. Othervise the criminals would escape. The members of

Comittee I agreed.

'%mmmmmﬁm—m)

Colonel HODGS( thought the Combined Chiefs-of -8taff whould
be approached through the Governments, and lir. LAVMBERT considered

this the proper course.

(EI I". Sl 'II .__-,! 3 I')

Reverting to the size of the Agency, Sir Cecil HURST thought it
could be snall if its functions were restrictecl to mwbbamye agbnts

deputed by particular United liations to make enguirigs on their behalf |

———

mﬂ touch with the ap.rop sria agencies of the military Goverxment

of Germany.

/b/ VV“ L,uu wv‘-vé/v
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(a) The desirability and possibility of giving each United
Nation power to compel witnesses to attend and give evidenoco on
oath before a competent authority.

(b) Ought the ocompetent authority to have all the powers given
;.oti. "‘;;uge a'instruction" by the law of the pariioular United
ation

(o) The need to ensure the admissibility of the evidenoc so
obtained before the court whioh tries the case - a mattexr
primarily to be dealt with by the legislation of each United Nation.

The second line of advance to be explored would be that of
olarifying and rendering more supple the system of perpetuation of
testimony by military commdssions or courts of enquiry, e.g. in
such matters as the administration of oaths and the limitations on
the scope of their aotivity. This was a matter to be taken wp
with the Combined Chiefs of General Staff through whatever might
prove to be the appropriate channel.

M. Casain suggested that the agreements made with the United
Kingdom should have a reciproocal character, i.e. shouZd give it in
the territory of each United Nation the facilities it was granting
that nation in its own texrritory.

It was agreed that Sir Cecil Hurst would endeavour to arrango
of Comrdttees I and IIT at which representaiives
¢ would attend, and the question of
agreements to increase the faoilities for perpetuating testdnony
would be discussed with them.
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PROCEDURE OF EXAMINATION OF CHARGES BY COMVITTEE I.

On 1st March, 1944, the Committee decided that its examination of
charges would for the time being be directed to classifying them under
three headings:

A. Charges to be proposed to the Comnission in the near future
for inclusion in the Commission's List or Lists.

Until more experience is acquired by examination of cases, the
Committee does not contemplate placing cases on List A.

B. Charges placed on the Commdttee's Provisional List. This

list is to be divided into two sub-divisions:
1. Charges in which the evidence is reasonably complete;
2. Charges in which the evidence is incomplete, but further

information will be available before fighting ceases.

C. Charges consideration of which is suspended until the National

Office provides further information.

Note: The word "charges" is used above instead of "cases" because it
would seem that where there are several accused persons it may

infrequen happenﬂmttheohugosagamtaomorthem
::: amigimg complete to be marked "B.1" while the charges

against others may have to be marked "C."

5, 1t is imeordant that the cases showld he marked, in the place
provided in the Torm, (i.c. "CLUGE No .....") with national scrial nwberw
indicating the way in vwhich the cuargus cxe filed by the Mational Offioes.
The objuet i3 to »>rovide a twol-prood medwd by ~hich the oeses can be
identiftivd in wny sorrespoadence relating to them bebween the Commdission and
the LJf" a8 Uless © ie ds done, cases may be confused wdth one another,
oortioulrrly dicee the npace of the accusced is not knoim.

6. *itlus, whethor military or civil, 2nd the names of military,
oy - " o . £ K " 1118 4 Ao T : ’ o o 3 A
-u;tvwl and air X tions, units, government departments or organisations
o e o B 3 f R e TR 75 14 ha e A . L sl s T
vto. sl ulc not be tx daslated, but shoidd be left in their original lan-
{ 2, with or without a #ronelation in order that they may be ooxrectly
stated 1n the vo  dgsion's Lias 0 persans chinrpua JLo ware oidnes

M1 LATE
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FIRGT RECORY OF, COITTIRE L (RACTS AND EVIDENCE) 4S ADOPTED BY THE
ST CoMASSTon

Propuration and presentabion of casus of war crimes to the Commission

48 a result of uxanning a cérsain number of cases which have been
trausndvled to the Conmdssion’ Comudttee I oroposes that the Commission
. snould call the attention of the National Offices to the following points:

1. In the opinfon of the Corvission the papurs sent to it in any

particwlar casc should stute: 1= :

) What is the offoncy allugeds

Can tho offundur be identified?

fiit was the degree of res onsibility of the offender having
rogard to his vosition?

Was the offunce oomiticd on the ofiendur's owa initiative or in
cbeddenee o orders, or in ocarryang out a system or legal

_ ddsposition?

"hit cvidence is available in support of the charge?

a1y pudication of the probable defonco.

"hethor the case uppoars to be reasonably oonplete.

2. It is dosiroble thot in transmitting a charge the National Offioce
should, in addition tc spocifying the hoading in the List of War Crines
under which the charcu falls, inddcate what provisions, if any, of the
national criminnl law (whether eivil or mdlitary) have boen infringed by
the acoused.

J+ v is undersiood thet i¢ may in some instances be impossible, for
reasuns of scourity, to iduntify o wvitnoss or witnusses by name in the
doownents ransmitted to the Comuiscsion, but the National Offices are reo-
quested at least to state, In genural terms, the evidence or informetion on
which-the charge ds bused: and all aceessary inforuntion in regard to the
witnesscs should be aveiloble for comaunilecation orally to Conmittes I or

to the Commission, if thuy are requested.

h. Yopmivtee I would be gratoful if the National Offices would supply
at least fouwr copivs of eaoch ~ase transdttud to the Commission -« cacbon
copies on thin puper will sufficc - in addition to the signed original.

5., 1t is imoordant that the cascs should be marked, in the nlace
provided in the Form, (i.o. "CUWCE No .. ...") with national scrial n‘:'_rlﬂ)crv
inddcating the way in whica the chiarges (re £‘il~:=‘l_ by the Mational Offices.
The objeet is to »rovide a thol-proof metiwd by which thu o_as-;,-g can b':
identificd dn wy sorrusscndence roelating o them bebreen the L-om;.d.s:,-;lop and
Gasves may be cgonfused with one another,

the 0Pf'i-es Unless © 1s is done,
1

osarticidarly Jhere She panme ol the accused is not knom.
6. titles, vihuthor military or civil, end the names of military,
naval and air formations, wits, covernment departments oxr organisations
vbo, should not be transiuted, butl showda be lef't in thedr original lan.
age, with or without a Spenclabtion in order that thiiey may be soxrrvectly
4 ;i > Sy : i .

* ' ’ W ey . 24 I Th ’ .l e g o
ad 1n the Yo dzsior Eab ol nersons, charped JAth var orincs
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deliberate destructia
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camps ,should show, if PM’-': ; ‘ : /

)
for officers or for otherm i
'?

descoription, :
e mpia sitlﬂ‘bﬂﬁ- and itsa

or disappearance of wites

i to destauctia: 1.
giﬁiﬁ ::ﬁ.uionmi Hhm&tﬁm&md,ﬁmm

1008 to the neoessity of M hﬁuhwh-mﬁuuwmum
evidence of war orims e ' - :
:%ﬁéiewﬁ ﬁum- *% cnoe e the Comiasicn's fimel 1ist of pereass wnted for tricl for v
orims. In nost instanass, hewever, ¢ soams likely that the particulars
M-Mnhﬁlu.uhh_Mh“'dﬁ
charge vill be incomplete.  Here o possibilities can be Estingdshed,
~ The evidence awdlable, though dncomplets, my fusnish good renscn for believing
| that the acoused is guilly of a wer arime, dus the Comzdttes my feal 1%
. undesirsble to take an immediate decision. For such cases the Comvdttes
. appesrs already to have decided o establish a provisiomsd 14s¢, Dud it has
. met defined exactly the effect of inclusien on Wids 1dok. It is sugiested
#nt the charges placel an the provisional st right be regarded as charges
Which remdn uder consideretion by the Jandttes but on -4 18 wishes %0 have
 Surther ovidame before taking « decision. i other instances the pertioulars
given my be 50 inccmplet® so 0 lead to the “crmdttee susperding all ommsider-
#fon of the case w¥il further evidence is yroduced hy the latdonel 0ffice or
othorwise secured by the “amdssion. “
2, ‘furee kinds of decision by the Comrdttoo can therefore be conteslated.
hwumwmmmu%mum
B. Inscription of the chearge on the "Provisioms) 1do$", 4.0., on &
liat of persons the charges against vhom remadn unier conalderatdon,

[=

(o @npmdm i.0., the Comdttoo does not fual thnt further cone

sideruticn of the onse 4s Jmtificd on the @dsting ovidence.
3, “he Comrdttes W8 fomnd 4t dosiruble $o wils comments on partloular
' o the roprvsentatives of the Iutdomal Office, ususdly in the fam of

pron otions for the com lotion of the case.

e —————————




I/M 3

February 25rd, 1944.

UNITED NATIONS WAR CRIMES COMMISSION

COMMITTEE I (Facts and Evidence)

Third Meeting - 23rd February, 1944.

M. DITAWSKI attended on behalf of Poland.

Case 17/P/G/1.

Decision: Following to be put on provisional list of war

‘eriminals:

x4 ZﬂRNER, Ernst, Governor of the Lublin District (see p.4).
N.B. Charges against this person are to be transmitted
! as a separate case.

2. ALVENSLEBEN, Graf Werner von, Landowner in the Lublin District,
on charges falling under War Crimes List Nos. I, XVII
and XVIII.

Comment: The evidence recuires completion. Partioulars as
to witnesses are to be available later and the report
of the Polish plenipotentiary was stated by the Polish
representative not to be based on examination of

witnesses.

The above case led Committee I to ask Dr. Eéer to draw up a

fully documented rsport on Nazi organisation.
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SeB+COMMITTEE &N (FACTS AND EVIDENCE.)

Notes of the Proceedings of the Sub<Committee
at 1ts Second Meeting on February 16th, 1944.

M. Cassin attended on behalf of the French National 0ffice.

General Questions. The Sub-Committee discussed the treatment of

cases transmitted by National Offices which were incomplete in
certain particulars,

It also discussed what part the Commission should play in
rendering cases complete by obtaining pariiculars, e.g., of the
identity of accused persons or witnesses or additional evidence.

M. Cassin raised the question of reporting incomplete cases
to the Commission in order that the latter might use its authority
to ensure the making of necessary enquiries in Germany and the

obtaining of necessary material from Germany .

The following French-German cases were examined and ad journed
pending completion by the French National Committee: Fr/G 9, Fr/G 10,

¥r/G 11, Fr/G 12, Fr/G 14, Fr/G 15. In case Fr/G 14 the 3ub

Committee asked the Secretary-General to 1list the accused, identified

only as commander of the Gestapo at Guéret, as a person to be sought

for.
the Sub-Committee decided to propose the French-Italian case,

Fr/It 1, for inclusion in the Commission's List.
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SUB-COMMITTEE @R(FACTS AND vanﬁnqéz)
=

Notes of the Proccedings of the S#b-Committee
at i1ts First Meeting on February 9th, 1944,

Meetings. It was decided that the Chairman might cancel a
meeting and might call special meetings.

Letters from private individuals bringing accusations of war crimes.

The Secretariat was instructed to file such letters, forward a
copy to the relevant National Office, and inform the writer that a
copy had been sent to that Office.

Instructions for National Offices. Examination of cases from the

‘French National Committee led to the Secretariat being instructed
to make the following requests to the National Offices:
(1) that they should not omit to number their cases serially;

(2) that all indications regarding military rank, military units,
and non-military official positions should be given in
their original language and not in translation;

(3) that the National Offices should be careful to maintain
contact with their witnesses, e.g., by asking witnesses
to keep them informed of any changes of address;

(4) that the National Offices should accompany the original copy
of each case with four carbon copies on thin paper, if
possible, and in any case with two;

(5) that the National Offices should specify for each case
what provision(s) of their national criminal law,
whether civil or military, was violated by the war crimes

charged.

Examination of the cases.

Certaln cases were examined with the results indicated:

Fr/G/1 and 2 - adjourned pending further information;
~— Fr/G/3 - provisionally listed and further information asked for;
Fr/G/4,5,6,13 and 7 - adjourned pending further information;
¥Fr/G/8 =~ provisionally aﬁg-gtaﬁ subject to completion.
e
1he files containing all the cases before the Sub-Committee were

=

ianded over to M. Cassin in order that he might insert the numbers

f the cases in the French Naticnal Office's files.
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