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1° that the trial will be conducted in accordance
with the established legal prooeduro;

20 that the trial will take place before a court
of law and that judgment will be pronounced in
open court.

3° that the alleged offender will be afforded the
assistance of counsel both before and during the
trial.

In the case of a convicted offender:

10 the identity, nationality and description of the
oonvicted offender;

20 the desoription of the offence, and the penalty
imposed;

3° the original or an authenticated copy of the
Jjudgment given by the appropriate. court in respect
of the offence and in the presence of the offender;

4° summary evidonce of the alleged offender's intent
to further the cause of the enemy or of his having
had recourse to the power, opportunity or means
afforded by the state of war or the fact of the
encny occupation,

Artiocle 3.

The High contraoting Partics shall not surrender to each
other their nationals and former nationals.

a. when the alleged offender has by way of Jjudicial
process conducted within their jurisdiction been found guilty
or not guilty of the offence in respect of which the surrender
is requested.

b. when oriminal proceedings are instituted agairst
the alleged offender regarding the offence in respect wa
which the surrender is requested within a period of six months
from the date on which the Government from whom the surrendor
is requested, whall have received the request; or

c. when the authority in charge of oriminal proceedings
of the Government from whoin the surronder is requested shall
have declared in writing that in his opinion the evidence
available would be insufficient to obtain a conviction, if the
offence had been cormditted within the jurisdiction of the
national court of the alleged offonder.

Article 4.

In the event that more than one of the High Contwracting
Parties shall request the surronder of the same alleged
offender, such person shall be surrendered first to the Government
of the State, the national legislation of which contains the
heaviest maxitmmm penalty in respect of the alleged offence
regarding which surrender is requested.

¥here the maximum penalties in respect of the offences
for which surrender is requested are the same, surrender shall
first be effected to the Government which first requested the
surrender,

Article 5.

No surrender shall be cffocted during tho proliminary
investigation or the trial of the alleged offoender in the
Courts of the Statc, to the Government of which the request
for swrrender is directed.
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3.

In the event of a sentence of detention in a penal
institution having been pronounced, the executdon of the
sentence will be suspended even if it is in the course of
being oxecuted, if the surrender of the convicted person
is requested in accordance with Article 1.

A sentence of death shall however be executed irrespective
of whether a Government of one or more of the High Contracting
Parties shall have requested the surrender of the offender.

whenever the alleged offender has been tried and sentenced
or found not guilty by the appropriate courts of all the High
Contracting Parties, who have requested the surrender of the
person conoerned, the sentenoces pronounced against him shall be
executed in the countries in which they were pronounced in the
order of their date.

Article 6.

The Governments of the High Gontracting Parties agree to
allow the transit through their territories of persons who are
being surrendered by one of the signatories to the present con-
vention to another signatory, on production of a certifioate
emanating from the Government of the State from whom the surrender
is obtained. During the passage through sush territories the
person being surrendered and his escort may be accompanied by
officials designated to that end by the Governments concerned.

Article 7.

All articles which may serve as proof of the alleged offence
will be given iy when the surrender takes place.

Article 8.

Each of the High Contracting Parties shall bear the costs
resulting within their juriddiction from the apnlication of this
oonvention.

Article 9.

The present Convention which will remain open to the sig-
nature of all Allied and Associated Powers of the United Nations
and of Neutral States, shall be ratified.

Ratification shall be deposited as soon as possible with
+ + s o+« « + 4 who will notify such deposit to all signatories.

Artiole 10.

The present Convention shall come into force one month
after the date on which it shall have been ratified on behalf
of two of the High Contracting Parties. Thereafter it shall
take effect in the ocase of each High Contracting Party one month
:ifttgr the date of the deposit of the ratification on its behalf

In faith whereof, the above named Plenipotentiaries have
signed the present Convention.

DOﬂe at hmn, t}ﬂ.a LR dayOf LR N R NN NN NN ] One thﬁmnd
nine hundred and fortyfour, in a single copy of which the English
and French texts are both authentic.




- UNITED ' NATTONS WAR CRIMES

(Drefted by M. de Baer #nd ameiifisd by Commission I of the L.I.A.)

CHAPTER I _
INSTITUTION AND JURISDICTION
o 2 L _.- B k& ass.4
1. The United Nations hereby establish an International Criminal

Eomrwﬂmmuummmmm,ormmoawm
orimes. :
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Article 2.

1. War crimes are any grave outrages violating the goneral
prinociples of oriminal law as recognised by oivilised nations and comw
mitted in war-time or oonnected with the preparation, the waging or the
proseoution of war, or perpetrated w:lth a viaw to preventing the restor-
ation of peace. ¥

2. War crimes ocan be perpetrated, either by direct action, or by
partiocipating in the orime, by aiding or ahett:l.ng, inoiting, oconspiring or
givlng tho order to ocomuit the crime.

3. War orimes can be perpetrated, as a principal or an accessory,
by any person whatever, irrespeotiva of his ranlc or position, Heads of

State inoluded. '

Soope of Jurisdiction

1. As a rule, no oase shall be brought before the Court when a -
domestio Cowrt of any one ofthe United Nations has jurisdiotion to try
the acoused and it is in a position and willing to exeroise such jurisdict-
ion.

2, Aoocused persons in respect of whom _the domestic Courts of two
or more United Nations have jurisdiotion, may however, by mutual agree-
ment of the High Contracting Purtiea concerned, be brought before the
Court. _ .

3. Provided t.hat the Court consents, any crime as defined in Artiole
2 may be brought before the International Criminal Court, either bﬁ national
legislation of the State ooncerned, or by rmtual agmemnt of the High
Contracting Parties ooncerned in the trial.
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Arti_.olo L.
Committal for

l. Eaoch H.O.P. shall be entitled, inatead of proseecuting befare
his own Oourts a person residing or present in his territory who is
acoused of a war oxrime, to commit suoh aocused for trial to the I1.0.0.

8 Lk BRaR Getrouiic Pabhi Wis BN - oo liose TaSliEal AN
suffered damage by a war orime shall be entitled to request the prose-

.outing authority of the I.C,C. to summonm before that Court any person

aocused of such orimé residing or present upon the territory of another
H.C.P. The H.O,P, upon whose territory the aoccused is residing or
presont when he is summoned to appear before the'I1.C.C. shall if requested
to do so, arrest the acoused and hand,[war to ‘the’ prosecuting authority

'ofthaﬂoi:rt.‘_‘
Artdele 5
Legal nature the handing over to the

aof
1.0.0. of acoused persons

ﬁnhuﬂ.ingowroranmunedpermtoﬂw prosecuting authority
of the I.C.C, is not an extradition.. moI.0.0.isdomdtortho
purpose of this:Convention a Criminal Court cormon to all nations, and

Justice administered by this Court shall not be oconsidered as foreign.

e —Mpm : :
ORGANTSATION OF THE COURT, AND OF IS AUKILIARIES
i Artiole 6
The seat otﬂaﬂommn-beentnhuahédinlorﬂm,‘butﬂnomﬂ
meet alsewhere. . ymia M

AW

Longuage.
The offioial language of the Cowrt shall be ‘the __l'nsliah language.
. Artiole 8. . |

Qualifionions of Judgos

f

ﬁwcom-t shall be oomposed of Jud.goa ohonenorelootodrrmomng
Jurists who are acknowledged authorities on oriminal law and who are or
have been members of high cowrts of criminal Jm':l.ld:louonorponu the
qualifications required for appointment to high judioial offioce in their
own ocountries or who are recognised as authorities on oriminal or inter-
national law. They shall be chosen or elected rrom among Jm‘iata who
are oonvernant with the English ltmgtmgo

Artiole 9
Nurber of Judges.
1. The Court shall consist of thirty-five julges.
o O vy ot judges may be inoreased if the need arises.
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Artiocle 10
Election of Judges.

l. Each time a vacanoy ococurs, any H.C.P. in respeot of which tho
present Convention is in force may nominate not more than three gan-
didates for appointment as judges of the Cowrt. The candidates may or
may not be nationals of the nominating H.C.P.

2. The International Criminal Cowrt shall elect the judges from
the persuns so nominated.

3. The appointment of the original judges shall be made by a
Joint deoision of the H.C.Ps. B8uch appointment shall be made regardless
of the nationality of the judge, but it shall take into account thet the
Court should represent the prinoipal legal systems of the world and that
it should ensure a fair representation of the countries that have been
occupied by the enemy. Such appointment shall be made not more than
two months after the time when the present Convention has been signed
by seven H.C.Ps.

le 11

Declarution on assuming office

Every member of the Cowrt shall, before taking up his duties, give
a solemn undertaking in open Cowrt that he will exercise his powers
impartially and conscientiously.

Article 12

Diplomatic privileges.

The H.C.,Ps. shall grant the members of the Court diplomatioc passports,
privileges and immmities when ongaged on the business of the Court.

Article 13
___ Jration of appointments

1. Judges shall hold office for seven years, unless the Court has
ceased to exist before the lapse of such period.

2. Every year, a number of judges shall retire. This number
shall be adjusted in order to allow for a renewal of the Court after
seven yoars.

3. Judges may be re-elected.

L. Judges ahall ocontinue to discharge their duties until their
places have been filled,

5. . Judges, though replaced, shall finish any cases they have begun.
Artiocle 14
Vacancies.
l. Any vacancy, whether ~cocurring on the expiration of a judge's
term of office or for any other causc, shall »» #i]led ~s provided in
Artiole 10.

2. In the event of the resignation of a member of *he Court, the
resignation shall take effect on notification being received by the

L




Registrar. ;

3. If a seat on the Court becomes vacant more than eight months
before the date at which a new election to that seat would normally take
place, the H.C,Ps., shall within two months nominate candidates for the
seat in acoordance with Artiole 10, seotion 1. - : .

Article 15
A judge appointed in place of a judge whose period of appointment

had not expired shall hold the appointment for the remainder of his
predecessor's term.

Artiole 16
’ . ' 8 Emeriti
A judge who has been honoursbly discharged from office shall be
styled judge emeritus and shall be entitled to his full salary; he may,

in case of emergency, be called upon to perform such duties as the Court
may decide.

Article 17
Loss of office
. & megber of the Court cannot be dismissed unless in the opinion of
the two-thirds of the other members, including the judges, the Procurator
General and his deputies, he has ceased to fulfill the required conditions.

The dismissal shall be pronounced by the I.C.C. upon request of the
Pmsidentororarvotherdudgeorarthe&oomtorﬁeneral or of any

of his deputies.
Article

Eleotion of President and Vice-President

The Court shall elect its President and Vice-President for two
years; they may be re-elected.

Artiole 19

Divisions of the Court
1. The Cowrt may decide to split into two or more divisions.

2. The number of members who shall sit to try an accused sghall be
three, five, seven or more, according to the rules of the Court; when
a case is submitted for revision, the number of judges who shall sit
shall be at least seven.

Artiole 20
Disabilities of Judges

1. Judges may not take part in trying any case in whioch they have
previously been engaged in any private capacity whatsoever, exoept with
permission of the Cowurt.

2. Judges who have, in the ocase whioh is before the Court, acted
as counsel to one of the parties or otherwise, in any oapacity other than
offioial shall not take part in trying that case.
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3. If, for some upeoiai reason, a judge considers that he should
not sit to try a particular case, ho shall so notify the President and tho
Court shall decide

Article 21
Prosecuting futhority

1. The Proseouting authority near the Court shall be a United
Nations' Proourator General. Ho shall act on behalf of the United
Yations as a whole. He shall be chosen by the Court among candidates of
any nationality possessing the qualifications réquired in Article 8 and
nominated in the manner presoribed in Article 10, Seotion 1. He shall
hold his office for three years and may be re ointed by the Cowrt.
The provisions of Articles 11, 12, 14, 15 and 16 apply to him.. The
appointment of the original Proourator General shall be mado in the way
prescribed in Article 10, Section 3, for the judges.

2. A number of deputies may be appointed to the Procurator General
as the noed arises. Their nuwmber is unlimited. They are appointed
in the same manner and are submdtted to the same provisions as the
Proourator General. Thoy act under his direction.

3. In respect of spooifio cases, the H.C.P. conocerned may appoint
an officer who will assist the Procurator General.with his-advwioa.and act
under his direction.

Punotions of the Proourator General

1. The functions of the Procurator General will be among others:

(a) To receive the ocomplaints, conduct the preliminary invest-
igations, collect the evidence, describe the charges,
prepare the case for the proseocution, call witnesses and
in general do all that is necessary to bring the case
before the Court;

(b) To swmon a person accused by a H.C.P. to appear before
the Court in conformity with Article 31, Section 1;

(o) To demand, whonever neccussary, the arrest and the
handing over of persons mentioned in (b) hereabove;

(d) To give his opinion as to whether a person cormitted for
trial shall be placed in custody by operation of Artiocle 39;

(e) To appear and act on behalf of tho prosecution whenever
necessary;

(£) To bring beforc the Court on his ovm authority any person
whom he accuses of a war orimo, and to conduct the prose-
cution in any ocasc which is sent to the Court by the
United Noetions Comnission for the Investigation of War
Crimes;

(g) To ensurc the carrying out of the Court's decisions and
orders; such deoisions will be carried out in the name of
the United Nations.

Artiole 23

The provisions of Articlc 17 apply to the Procurator General and
to his deputies.




l. The work of the Registry of the Court shall be performed by
a Registrar appointed by the Court.

2. The Court's archives shall be in the charge of the Registrar.

Article 25

International Constabulaxy
1. Near the Court there shall be a body of International Con-
stabulaxy which will be charged with the execution of the orders of the
Court and of the Proourator General;
2, The menbers of this body shall be chosen by the Court among

candidates bolonging to different nationalities, in the mannor pre-
soribed for the nomination of the judgos.

3. The H.C.Pa. will oconfer upon the Constabulary the necessary
power to ocall the assistance of the loocal police, when such assistance
is necessary for the performance of its duties.

CHAPTER III
PRACTICE, PROCEDURE AND LAW

Artiolo 26
Power of the Court to enact Regulations

l. Within the limits traced by Chapter IV of the present Con-
vention, the Court shall establish Regulations to govern its practioce
and internaliprocedure. These wulos shall be decided by a majority
of the judges, meeting to this effoct.

2. The Court shall decidu any questions as to its ovm juris-
diotion arising during the hearing of a case; it shall for this purpose
apply the provisions of the present Convention and the generally
accepted principles of law.

Article 27
Law to be applied

1. Until a convention laying dovm the main principles of intexr-
national oriminal law, defining the orimes and affixing panalties to
them has been agreed upon, the Court shall apply:

(a) International oustom, as evidence of a general practice
acocepted as law; :

(b) International treatios, conventions and declarations,
whether general or particular, recognised by the H,C.Ps.

(c) the general principles of criminal law recognised by the
United Nations;

(4) Jjudicial deoisions and doctwrines of highly qualified
publioists as subsidiary meoans for the detormination
of rules of law;




commission of the aot,
aot was carried out, provided in each
law is in accordance with the ganeral primiples of
recognised by the United Nations,

ty is, until a eonvention onl:l.n'benmtl.oml oriminal
won, at the disaretion of the Court. In administer-
Court shall however take into consideration the law

andthelmofﬂncomhwwhareﬂnorimmamied
shall not be bound by any of these laws.
%wthastooonsi_dar,haooordnmewiﬂiﬁuml,ﬂm
wldohnojudgosittmgmﬂmnemhiaamﬁoml the
Miltwhoiamadnmlodgedauthoﬁtymmhlm
a consultative capacity on points of law only.

Article 28

8uperdor Order

w1thregardtot}wﬂeaof&merior0rderth900m-tahallapﬂytm
following xrules:

(1) an order given by a superior to an inferior to comi.t a orime
is not in itself a defence;

(i1) the Cowrt may oonsider in individual cases whether the accused
waw placed in a state of irresistible ocompulsion and acqui'b
him or mitigate the punishment acoordingly;

(111) the dnfence that the acoused was placed in a state of compulsion
is exoluded:
i ; if the orime was of a revolting nature,
b) 4f the accused was, at the time when the alleged crime
was committed, a mermber of an organisation the membership
of whioch :lnplied the execution of oriminal orders.

CHAPTER IV

INTRODUCTION OF CASES BEFORE THE COURT,
PROCEDURE AND TRIAL

Article 29
Sérvioe of charpe

1. Exoept in the case where he is committed for trial and delivered
to the Court by virtue of Article 4, seotion 1, an aocused person who is
required to appear before the I.C.C. must be am:moned. by the Procurator
General to this effeoct. i

2. The Proourator General shall issue such summons if req_uested
to do so by a H.C.P.

3. The sumons shall be notified by the Procurator General to the
acoused through the channel of the H.C.P. upon whose territory he is
present, or by any other means decided by the Court.

4. The charges brought against the aoccused shall be mentioned in
the surmons.

5. The Proourator Generil may request that the H.C.P. shall arrgst
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an aocoused who is present in his territory and hand him over to the
Court for trial. If the accused is in Axis territory the Proourator
General shall issue a warrant for his arrest by the International Gon-

atabulary.
' Artiole 30
Procedure in the case of a H.C.P. oommitting a person for
trdal beforo the I.0.0.

1. A High Contracting Party who avails himself of the right
oonoeded to him by operation of Article 4, section 1, of the present

~ Convention o commt an accused person for trial to the Court shall

notify the President through the Registry.
2. The President of the Court, on being informed by a H.C.P. of

. his decision to cormdt an accused person for trial to the Court in

— e —

accordance with Artiole 4, section 1, rhall notify the State on whose
ten-itorytheorfenoomcomdttedandﬁmsmto of which the aoocused
is a national. 25 : i

3. The Court 4s in this case seized so soon as the abava-aaid
decision 1s notified to the Registxy.

4. The dooument oomﬂ.'bting an acoused person to the Cowrt for trial
shall gontain a statement of the principal charges o.gains'b him and the
allegationa on which they are based.

Article ’

Procedure in the case of HUP.reqm thatanauouaed
shall b tried'bytheIO..

l. A High Gonh-a.cting Party who availing himself of the right
conoceded him by operation of Article 4, seotion 2, requests the Proour=
ator General te sumon an accused person to anpetr before the Court,
shall state all the charges against him and the allegations on which
they are based. - The Proocurator Géneral almll dalivccr a sumnons request-
ing the accused to appear before the Court.

2. The acoused who has been summoned by the Proocurator General to
appear before the Court, shall be complled to do so. The Proocurator
General shall issue a warrant for his arrest by the International Con-
stabulary.

3. The Court is in the case provided in this Artiole seized so
soon as it has received communication of the pequest, either from the
H.C.P. himself, or from the Proowrator General.

4. After having heard the accused and taken the opinion of the
Procurator General the Court shall decide whether the. asoused shall be
commtted for trial. f

5. The Court may postpone this deciiion until it has obtained
further information on the matter, either by means of letters of request
or as provided in Article 41 or otherwise at the Court's discretion.

6.+ If the accused is committed for trial the prosecution shall be
conduoted by the Procurator Genoral.

— e S——
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Artiole 32
Rights of States to intervene
Any State entitled to seize the Court by virtue of Artioles 30

d 31 may intervene, inspect the file, submit a statement of its case
to the Court and take part in the oral proceedings.

Artiole 33
No aoccused shall be Itriod. j.n gbsentia

Artigle 3
Previous txrial of acocused

1. The fact that a person acoused of a crime has been previously
tried by an Axis Court for this same crime is not an obstacle to a
trial before the I.C.C., whether the first trial ended with a conmviot-
ion or with an aoquittal. The Proocurator General is in this oase
entitled to obtain without delay, from the H.C.P. in whose Courts the
trial was held, the whole original file and evidence, which shall be
submitted to the consideration of the I.C,C.

2. Oonversely no person who hap been tried by the I.C.C, shall be tried
again for the same offence by a National Court.
: Article 35
"Partie Civile"

Any person who has directly mxffereddamageby the crime or offence
may, if authorised by the Court, and subjeot to any conditions whioh it
may impose, oconstituté himself “"partie civile" before the Court; aftor
he has constituted himself "partie oivile" he shall not take part in
the oral proceedings except when the Court is dealing with the damages.

_Article ﬁ

Soope of the trial

The Court may not entertain charges against any person except the
person committed to it for trial, or try any acocused person for any
offences other than those for whieh he has been committed, exoept by
mtual consent of all parties ooncerned.

Article 37
Abandonment of the Proseoution

The Court shall not proceed further with the case and shall order
the acoused to be diaoharged if the prosecution is abandoned and not
at once recommenc>d by a State entitled to demand prosecution or by the
Proourator General.

Artiocle
Rights of the defence

1. Aooused persons may be defended by persons admltted as advocates
'by the Court.

2. If provision is not made for the conduct of the defence by an
advocate chosen by the acoused, the Court shall assign to each accused
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person a. oou-rwBl selected from persons admitted as advooates by the Cowrt.

3. The aooused and his advocate shall be entitled to inspect the
file, statements and evidence.” The documents shall be translated into
the langua of the acoused if he so desires; one or more translators
shall be appointed by the Court to those effeots. i

Arvost of aocused o

1. The Court shall decide whether a person who has been c~mmitted
to it for trin) shall be placed or remain under arrest, lthare nacessary,
it 8hall ‘geturmise on “la% condition he may be provisionally set at
liberty. ' : &

2. ..The state on the territory of which the Court is sitting shall
place at the Cowrt's disposal a suitable place of internment and the
necessary staff of warders for the oust«od.v of the a.oouaed if this is
necessary.

drbiols 4O
Evidence, Witnesses, Experts

1. The parties may submit to ‘the Cour’ the names of witnesses and
experts, 6 the Court shall ®» free to decide whether they shall e
sumoned and heard. The Court may always, even of its own motion, hear
other witnesses and experta. The same rules shall ‘apply as regards any
other kind of evidence. - : e vl

2. The Court may decide that the witnesses will Te heard either in
Court, or Mefore one of the judges of the Court at a place presoribed
by the Cowrt, or before the judicial authorities of another State, by
letters of request.

3. H.C,P. undertake to give the Cowrt every assistance, especially
in respect of the attendance of witnesses, which will be secured, ev.nt-
ually by compulsion, a.ccording to the ru.‘les of the countxy where the witness

is residing.

L., Any evidence shall be recorded.

Acticle Al .
Letters of r_equost

1. Any letters of request which the Court considers it necessary
to have despatched shall be transmitted to the State competent to give
effect thereto by the method prescribed by the regulations of the Court.

2. When one of the judges is charged with the mission of conduct-
ing these operations, the H.C.P. upon whose territory they are to take
place will give him any assistance required by him for the fulfilment
of his mission. Ho shall be entitlcd to demand such assiatanoo to the
Government of the H.C,P. concerned.

Article 42
Hearings of the Court : presence of the accused

Except when the Court decides otherwise, no examination, no hearing
of witnesses or experts and no confrontation may take place before the
Court in the absence of the accused, and his advocate. The operations
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. mentioned in Artiole 41 are not subjected to the conditions of his
MO-

Article 43

Publioity of hearings
1. The hearings before thoaowtlhtllbopubno
2. Nevertheless, the Court may, for special reasons decide that
the hearing shall take place "in camera". Any judgment shall be pro-
nounced at a public hearirg.
CHAPTER v

THE JUDGMENT, ITS EXI!CU‘I‘ION PARDON AND REVISION

Article 5&
Delivery of judgment.

1. The Court shall sit in private to consider its thlg:nﬂnt and
the judges are bsund to secrecy as to their deliberations.

2. The decisions of the Court shall be by a majority of the judges
sitting in the case, and the decisions shall be deemed to be the opinion
of the Court as a whole.

3. | Bvery judgment or order of the Court shall state the reasons
therefo. ;and be read at a public hearing by the chairman. Only the
reasons. urhioh carry the decision of the majority shall be inoluded in the
sentence, and no dissenting opinion shall be published or divulged in any

way.
Artiole L5
Confiscations and damages.

1. The Court shall decide whether any object is to be confiscated
or be restored to its owvmer.

2. The Court may sentence the persons committed to it to pay
damages, and costs of proceedings.

Artiole g.g

Restitutions and recoveries

1. H.C.Ps. in whose territory objects to be restored or property
belonging to convicted persons is situated, shall be bound to take all
the measures provided by their own laws to ensure the execution of the
sentence of the Court.

2. The provision of this article shall also apply to cases in which
pecuniary penalties imposed by the Court, compensation for damages or
costs of proceedings have %o he recovercd.

Article 47
Pines

The Court shall determinc the way in which any fines shall be dealt
with : failing special determination any amounts collected as fines or




oosts shall be oredited to the common fund established by Article 53
hereafter. Costs shall be in the. disoretion of the Court.

Article.

1 Exooution of sentences

Sentences involving loss of liberty shall be executed by a H.C.P.
‘chosen with his consent by the Court. Buch consent may not be refused
by the State which committed the convioted person to the Court for trial,
or by the 8tate upon whose request the convicted person was committed
to the Court for trial; the sentence shall always be exeouted by the
State which committed the convicted person to the Court if this State
expresses the wish to do so.

Artiole 49
Capital Punishment

If sentence of death has been pronounced, and the legislation of
'the State designated by the Court to execute the sentence does not
provide for capital punishment, the State conoerned shall be entitled
to substitute therefor the most severe penalty provided by its national
~law which involves loss of liberty.

Article 50
Pardon

The right of pardon shall be exeroised by the State which has to
enforoe the penalty. : ' '

Article 51

Revision

1. Against oo:wiot.‘;.ona pronounced by the Gowrt, no proceedings
other than-an application for revision shall Lo allowable.

2. 'The H.C.Ps. mentioned in Artiole 30 and 31 and the persons
sentenced by the Cowrt shall have the right to apply for a revision.

" 3. It is in the disoretion of the Court to grant or to refuse a
revision; the reasons for the grant or refusal shall not be given
exocept when the revision has been requested by a H.C.P.

CHAPTER VI
MEASURES FOR THE APPLICATION OF THE PRESENT CONVENTION
Article 52
Assistance
The H.O.Ps undertake to assist the Court and the Proourator General

in the discharge of their duties, They undertake to adjust their
national legislation to meet the requirements of the present Convention

Artiocle 53

Common fund
1. There shall be created by contributions from the H.C.Ps. a
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common fund from whioh the salaries ‘and pensions of all members and
officers of the Court, the costs of the prooeedings and other expenses
involved in the trial of cases, inoluding any fees and expenses of
counsel assigned to the accused by the.Court, shall be defrayed, subject

to recovery from the acoused if he is oom:l.oted The expenses of the
Gourﬂi;.i .of the Proourator's office and of the Registry shall be met out
of s fund.

' 2. Theaalariesofthe' sofﬂwPromatorGemralaxﬂof
the other officers of the Cour aha]lbepayablafromthiaf‘mdona
scale fixed by the H.C.Ps., asmllaamwpensiomw}ﬂ.chmybepayable
tot}w:lrwidowu. .

Article
Transitional measurs

Until the time when the present Convention is in force between
sixteen 8tates it shall be possible for a judge and a deputy.Jjudge to
be both nationals of the same State, butajtﬂgoanda,depuwm of

_the same nationality shall not sit togothor in a ocase, except. whm it is
-impossivle to do otherwise.

Artiole 3%
Heeting_with repreaentativea of H.C.Ps.

1. Repreaentativea of t.he H.C.Ps. shall meet whenever necessary
together with the Court and the Procurator General with a view to
taking all neceassary decisions concerning: .. .

(a) the donstitution and administration of the common fund and the
division among the H.C.Ps. of the sums considered necessary
to create and to maintain such fund;

(v)  tne appointment of additional judges in the event provided
() a1l other in Article 10, section 2; :

questions bearing (o) |the appointment of additional deputies-Procurator Feneral as

on the eatfbhsh— © “provided in Article 21, section 2;

ment and the work- (@) e)the prolongation or curtailment of the Court's existenoe.

ing of the Court,

2. The: Government of the first State to sign thip Convent:l.on is

requested to convene the first meeting of representatives of the H.C.Ps.
The Meeting. is to take place within two months after the date upon which
the Convention has been signed by seven H.C.Ps. :

3. The Resigtrar of the Court shall act as Sedm'eta:y of t.hoae
meetings, he shall convene subsequent meetings in conformity with the
rules whioh mw be established to that effect or the orders of the -
Court.

Article 56

Contestations or disputes

1. If any dispute should arise between the H.C.Ps. relating to
the interpretation of application of the present Convention, and if
such dispute has not been satisfactorily solved by diplomatic means, it
shall be settled in conformity with the settlement of international
disputes.

2, If such provisions should not exist between the parties to the
dispute, the parties shall refer the dispute to an arbitral or judicial
procedure. If no agroement is reached on the choice of another court,







15

L. The Secretary-General of the League of Nations shall commmni-
ocate to all the Members of the League of Nations and to the non-membexr
States mentioned in Artioles 57 and 58 the declarations and notifications
in virtue of the present article.

Artiole 60
Registration of this Convention

The present Convention shall be registered by the Secretary-General
of the League of Nations in accordance with Article 18 of the ion. Covenant.

Article 61
Denounciation

The present Convention may be denounced on behal& of any H.C.P. by
a notification in writing addressed to the Seoretary-“eneral of the
League of Nations, who_shall inform all the States referred to in
Artioles 57 and 58. Such denounciation shall take effect one yeer
after the date of its receipt by the Secretary-General of the League of
Nations, and shall be operative only in respect of the H.C.P. on whose
behalf it was made. ;

Artiole 62
Effects of denounciation upon specific cases

1. 4 case brought before the Court before the denounciation of
the present Convention, or the making of a declaration as provided in
Article 59, section 3, shall nevertheless continue to be heard and
Judgment be given by the Court.

2. A High Contracting Party who before denouncing the present
Convention has undor the provisions therefor incurred the obligation of
carrying out a sentence,shall continue to be bound by such obligation:
unless the Cowrt decides to entrust another H.C.P. with this obligation,
in which case the convioted person shall be surrendered to the H.C.P.
who has undertaken to carry out the sentence.
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Par. 6. The Compotence of the International Oriminal Eourt

There was orig’aally a oonsiderasble differcnce of opinion regarding the
question whother an oventual Internmational Criminal Court would have to try
all war criminals, or only a limited number. But on this point, and also on
the question of the describing of the competence of the International Criminal
Court, a positive opinion - at any mte in the London International Assembly =
has been established It has been laid down in a motion passed by the
Assembly, which we can herc take over as far as is necessary, and which

proposes: -

"that war orimes which come under the jurisdiction of Munioipal Courts of
the Unitod Nations will be tried by such Courts (either oivil, military,
or mixed), in conformity with the laws of the country concerned;

that an Intornational Criminal Court shall have jurisdiotion over the
following oatogories of orimes: ;

(a): Crimes in respect of which no United Nations Court has jurisdiotion
(e.g+: orimes committed in Germany against Jews and stateless
porsons and possibly against Allied nationals); :

(b): eeimes in respect of which a Unitod Mations Court has jurisdiotion,
but which the State concernod elects not to try in its ovm Courts
(for reasons suoh as the following:
wherc a trial in the country concorned might lead to disturbances
whore a National Court would £ind it difficult to obtain evidence);

(0): crimes which have becn committed or which have talken effect in several
countirics or against nationals of different countries;

(d): orimes committed by Hoads of States."

This, however, only describes the first and most urgent task of the Court.,
later .on a more comprohonsive description of the Cowrt's powers would have to
be added in the sense of the Report of the Inteernational Law Assooiation of

1926. :

Aocording to this Roport the Court would have to decide on violations of
international legal obligations of oriminal character, on violations of
treaties regulating the usages and methods of warfare, and on violations of
the customs of war generally accepted as binding by all oivilised nationa.

(art. 23 du Statut de la Cour.) .

Par, 7. The ocomposition of the International Criminal Jourt.

Aocording to art. 1. of the Statute of the Permanent Court of International
Justice, (1), this "shall be composed of a body of independent es", chosen
from amongst those who "possess the qualifications required in their respective
countries for the highest judioial officew, or are jurisconsults of recognised
competence in international law."

py virtue of art. 3. of the Statute this Court oonsists of eleven Judges
and four Deputy Judges. This has since been increased to fifteen Judges and

four Deputy Judges.

———— — - -

(1) 4n oxtract from the Statute of the Permanent Court of International Justioe
is appended as Annex No. 1 to this Report.














































- 10 -

Thet any pensen who obstruots or impades the exasution
of provisions conecarnipe tha suppepder ang the punishment
of way epiminals will be lieble to penaltias:

(d) That no Axlis hnurt may punish any person far cemmunisa-
ting to the occupiar informations cenhcarning avasion
or rasistanae to th’3° provisions.,

Ip raspagt of tha teapsfar of persons by eps Ally te snethay :
n

That the United Nations shall agnae upoyg suitable
maasures te hand ever to amch sthanr aft the war gny
person whose trapsfen may be demapd~d, espasially whan
he is a war criminal .

Tn respaot of the dalivary by nautral courtrias ef wan
eriminals :

(g) ™at the Unitad Natieps endeaveur te roach, with ’
nautral ceuntnrias, sn agreamant, to last a lim'd
panigd aftar the war, to the affagt of obtainime the
dalivery of war criminals for trial by tre ssumts
of the injupad patien; or otherwise fo» trial by
an international esurt;

That 4{f such gn agnaamant ocannot pe reacshed tha
for the handing over ef the accus~d afher the
properly basad on extradition law and $reniyla
thay be ®ackad by the wiol» authority of tha
Nations and, if ne~d ®», the nacessary pressu
upon the neutrals to ansvra such a.tradition.

é, In genaral

That the carrying eut ef provisions ceoncarnihg the
transfar, delivary and extraditien of war cryminals
shall b mads mainly throurh the chanmnel of 3 Unlted
Nations' body or Commission, and shall e ma@ge, not

in the name of one natien, but in the name o the Unit-d
Nations as a whola,
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COMMISSION

COMMITTEE II _(ENFORCEMENT)

Notes of speech made by Lord Atkin at the Meeting
of 25th February 1944

Lord Atkin oonsidered the disoussion should proceed on two as
Ea; an inter-allied ocourt (as he preferred to style it) was desirable, and
b) its jurisdietion was likely to be wide rather than narrow, e.g. it
would deal with orimes not falling under national law - gaps in national
lw-n.srarmnple, orimes committed in Germany by Germans against
German “ews or other German nationals, and other outrages which shooked
the oonscience of humanity.

Questions arising were:

What law the eourt would apply.
2) What aots were to be sonsidered as orimes under that law.
3) How was the sourt to be composed?

In Lord Atkin's opinion the Court should consist mainly of pérsons
trained as judges, in order to ensure the application of legal standards,
but, military assessors might be inocluded, and there should be a Jjudge
belonging to the country bringing the charges before the cowrt. Three,
or, at most, five judges should hear cases. There might be a panel,
formed by each United Nation nominating three suitable persons, out of
whioh the judges would be chosen. Lord Atkin expeoted the court to be
divided into a number of branches meeting in different countries.

There might be a President at the head of the whole organisation.

There eould be no question of trial by Juvy.

The substantive law applied by the court should not be laid down
by it. The United Nations should lay it down. The only question for
the oourt would be whether the accused was gullty of the aot defined in
the charge which it had before it.

It was important that some uniform rule should be presoribed o5 to
the defence of superior orders.

The oowrt must be free to decide the admissibility and value of the
evidenoe laid before it, as Lopd Atkin said he understood was the case
on the eontinent of Europe. Rigid rules of evidenoce, such as applied
in English or the United States law, would be wholly out of place.
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Note. This is a preliminary dooument intended exclusively for the personal
use of members of the Commission and their substitutes.

UNITED NATIONS WAR CRIMES COMMISSION

e

COMMITTEE II

DRAFT ARTICLE ON SURRENDER OF WAR CRIMINALS TO BE
INSERTED IN TERMS OF ARMISTICE WITH GERMANY

1. Germany recognizes the right of the United Nations o
bring to trial before any mpma.l, national or
international, all persons accused of arimes connected
with, or incidental to, a state of war or hostilities
conduoted by Germany against any State who is a party to
this instrument. This provision shall apply notwith-
standing any proocedure or prosecution before a Tribunal
in Germany or in the territory of any State or political

“entity acting in alliance or in ooncert with Germany,

ixrrespective whether such prooceedings have ended in a

conviotion or in an asquittal, provided that if a sentence

has been imposed by a national Cowrt of Germany the

penalty already wndergona shall be teken into account in

fixing any sentence which may be imposed;

To this effect, Germany acoepts the following obligations:

(a) to hand over to the United Nations, within fifteen
days subsequent to the time when the demand is made,
all persons whose surrender is demanded, wither upon
the date that this instrument becomes effediive or
upon any date am:.soqmnt thereto;

(b) to co-optrwte with the United Natdons in all measures
necessaxy to give effect to the obligations recognised
in Seotion 1;

(o) immediately to intern and to keep in ocustody until such




time as the United Nations may otherwise direot all

members of the State Police and other similar organi-

sations which may be designated by the United Nations;
3. ﬂmﬂ@ttoappm}wﬂ.ﬂw&omodinhorebyom;

(a) upon any ocentral United Nations Agenqy, military or oivil,
which may be in oontrol of German territory, or which
may be sppointed to give effect to the present provisions;

(b) upon any military or oivil authority of any one of the
UniMNaﬁmﬁﬂnhw‘boinqonﬂolorthowmleor
part of German texrritory;

Buch German authoritdes as may be acknowledged by agenoies of

the United Nstions shall have the duty:

(a) to comply immediately with all requests of the said
agencies relating to the identification, discovery,
apprehension, arrest and delivery of accused persons
without regard to itheir nationality or the law of thoir
country and without any right to examine the case upon
its merits. The United Nations agenoies shallie given
Wrum'lv to superirtse the way in which their ordors
shall be oarried out;

%o adsclose and produce any dooument exhibit or any other

thing the production of which may be considered neccssary
to ensure the full knowledge of the acts inoriminated and

the just appreciation of responsibility, to obtain the
presonce of witnesses and to co~operate in any other way
in whioh such co-operation may be requested;

5. Any German offioial or autharity who in any way obstruots
the exeoution of the foregoing provisions or who fails to
comply with any request relating thereto shall be subject to
a penalty of imprisonment for a term which shall not excoed.
twenty years and to payment of a fine or both. The German
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authorities shall, when requested to do,(';muaa the United
Nations with the names of the officials who are responsible for
the execution of the provisions of this instrument.

Whoever aids and abets a person whose surrender has been demanded,
in evading apprehension, arrest or swrrender;

Whoever destroys or ooneeals dooumentary evidence, impedes or
obstructs the calling or the examination of witmesses, ar attempts
to do s0;

¥hoever inoites another to resist in any way the provisions
aonoerning the swurrender and the punishment of war criminals;
shall be liable to a penalty of imprisonment for a term which shall
not exceed ten years and to payment of a fine ar both;

Any German official who prosecutes or punishes anyone for having
reported to the authorities or agenoies of the United Nations any
evasion of = or resistance to - the foregoing provisions concerning
the swrrender or punishment of persons accused of orimes speoi-
fied in Section 1 shall be liable to imprisonment up to wwenty
years;

Any Court of a member of the Hnited Mations, or any Tribunal
instituted by the Unitodl Nations shall have jurisdiotion to try
persons acoused of having violated Sectdons 5, 6 or 7.
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DRAPT ARTICLE ON SURRENDER OF WAR CRIMINALS TO
BE INSERTED IN TERMS OF ARMISTICE WITH GERMANY

The Unitod Nations may bring to trial before any Tribunal ,
national or intermational, all persons accused of orimes
comected with, or incidental to, a state of war or hostilities
oonducted by Germany against any State who is a party to this
instrument. This provision shall apply notwithstanding any
procedure or prosecution before a Tribunal in Germany or in
‘the territory of any State or politiocal entity aoting in
allianoe or in concert with Germany, irrespective whether

such proceedings have ended in a oonviotion or in an acquittal,
provided that if a sentence has been imposed by & national
Court of Germany the penalty already undergone shall be

taken into account in fixing any sentence which may be imposod;

To this effect, "Germany" shall:

(a) hand over to the United Nations, within fifteen days
subsequent to the time when the demand is made, all
persons whose swrrender is demanded, either upon the date
that this instrument becomes effective or upon any date
subsequent thereto;

co-operate with the United Nations in all measures
necessary to give effeot to the obligations recognised
in Section 1;

co-operate with the United Nations in immediately interning
and keeping in custody until such time as the United
Nations may otherwise direct all members of the State
Police and other similar organisations whioch may be
designated by the United Nations;

The right to apprehend the persons referred to in 2 may be
exercised:

(a) by eny central United Nations Agency, military or civil,
which may be in control of German territory, or which
may be appointed to give effect to the present pro-
visions;

(b) by any military or civil authority of any one of the
United Nations which may be in control of the whole or

part of German torritory;
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Such German authorities as may be allowed by the United
Nations to continue or to exeroise their functions shall
have the duty:

(a) to ocomply immodiately with all yequests of the said
agenocles relating to the identification, discovery,
apprehonsion, arrest and delivery of acoused persons
without regard to their nationality or the law of their
country .and without any right to examine the ocase upon
its merits. The United Nations Agencies shall be given
every facility to supervise the way in which their
orders are carried out;

to disclose and 'produoe uv dooument exhibit or any
other thing the production of which may be oconsidered
necessary to onsure the full knowledge of the acts
incriminated and the just appreciation of responsibility,
to obtain the prdaance of witnesses and to co-operate

in any other way in which such co-operation may be re-
quested; _

 Any German cffioial or person in auﬂaority who in any way
‘obstructs the execution of the foregoing provisions or who
fails to comply with any direction relating thereto shall be

" subject to a penalty of imprisonmént for a term which shall

‘not exceed twenty years and to payment of a fine or both.

Tho German authorities shall, when requested to do so, provide
the United Nations with the noma of the officials who are
responsible for the exceoution of the provisions of this

- instrument;

Whoover aids and abets a persén whose surrender has been

- demanded, in evading apprchension, arrest or surrender;
Whoever destroys or conceals dooumentary evidence, impodes

or obstructs the calling or the examination of witneaaea, or
attempts to do so;

Whoever incites another to. reaiat in any way tho provisions
concerning the surrcender and the punishment of wer driminals;
shall be liable to a ponalty of imprisonmont for a term
which shall not exceod t.m‘lar years and to payment of a fine
or both;

Any German official who proaaoutas or punishos, or any
individual who in any way molests anmyone for having reported
t3 the authorities or agencies of the United Nations any
evasion of - or resistance to - the faregoing provisions
concerning the surrender or punishment of persons accused of
crimes specified in Section 1 ahall be li,ahle to imprison-
ment up to twenty years;

The Courts of a Member of the United Nations, or any Tribunal
wnstituted by the United Nations shall havé jurisdiotion to
try persons accused of having violated Sections 5, 6 or 7.
German Cowrts shall have no such jurisdiction.
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UNLTED __ NATIONS _WAR' _CRIMES _OOMMISSION
OFWAR CRIMINALS e

CHAPTER I
SCOPE' OF WAR CRIMES
Artiocle 1
e
The offences listed hereinxfter, comuitted in viclstion of the
laws of war, by.mﬂubmot‘ the armed forces, the oivilian authoritdes,
orot}wrporaons. aotizx.gthid.e'r'ﬂn authority of, or claim or ocolowr of
authority of, or in ooncert with, a 'stata or other political entity
engaged in war or armed hostilities ﬁi‘l:h, or in hostile ocooupation
of territory of, the United Nations, or any one of them at any time
since July 7, 1937, shall be punishable as war crimes, in accordance
with the provisions of this Convention: -
(1) Murder or massacre. |
(2) Execution of hostages.
: (3) Rape. "
(4) Abduction of women for the purpose of enforved prostitution.
(5) Segi'e;gatim, internment or deportation of civilians under
degrading or inhumon conditions, or under conditions un-
related to bona fide military necessity,

(6) Foroing civilians to take part in military operations or
preparations, in a manner caloulated to endanger their lives.

(7) Wilful deprivation of localities or distriots of foodstuffs,
shelter, clothing or other means of sustenance, in a manner
‘caloulated to cause unnecessary suffering.

(8) Deliberate attack upon defenceless persons or upan oentres of
civilian population for the purpose of terrorisation.

(9) Attack upon survivors of merchant vessels or aircraft which
have been abandoned or destroyed.

(10)Looting or pillage.




PRI : P
Yanton devastation or destruction of property.

4lling or maltreatment of wounded or prisoners of war.
(43) Refusal to give quarter.

(14) Deliberate attacks on hospitals or hospital ships, and othexr
offences against sanitary personnel or the Red Cross.

(15) Other similar acts, which by reason of their atrooious
character, their ruthless disregard of the sanctity of human
life and personality or their wanton interference with
rights of property, are unrelated to reasonably conceived
reguirements of military necessity.

Article 2
Persons Liable Y

"Ml persons, irrespective of their rank or position, who havu

ocommitted, or have ordered, cau.séd, aided., .abett.ad or incited another

person to commit, a orime specified in Article 1, shall be punishablc,
in accordance with

as principals or accessories,/mados the provisions of this Convention:

Provided, that the application of this Article shall be subjoct to

. the provisions of Artiocle 30.

;- - .
CHAPTER I

(Alternative Articles)
Soope of War Crimes

Article 1
Definition of War Crimes

War crimes, witlﬂn the meaning of this Convention, are acts,
pomd.tted in violation of the laws of war, by members of the armed
forces, the civilian authorities, or other persons acting under th.
authority of, or claim or colour of authority of, or in concert with,
a state or other political entity engaged in war or armed hostilitizs
with or in hostile ocoupation of: t'va1_"1"11;!:)1."]».r of, the United Nations, ax
any one of them at any tire sinee July 7, 1937. -




Article 2

Persons Liable
All persons, irrespective of their rank or position, who have
committed, or have mdarcﬂ,cauaod alded, abetted ar inoited ‘another
person to commit, a orime speoified in Artiolol shall be punishable,

in accordance wi
as prinoipals or aooouoriu,/* the prw:l.liona of this Conventdan:

Provided, ﬂmtﬂxqapplicaﬁouorﬂﬂanrﬁole shall be subject to

’

. the provisions of Artiole 30.

‘ﬂrtiolo 9. -
Offences
The following offences shall be deemed to be war orimes within
the meaning of this Conventdon:
(1) Murder or m.am.-
(2) Exoauﬁm of hostages. ' o ' 2 ,".
(3) Rape.
(4) Abduction of women for the purpose of enforced prostd tution.
(5) Segregation, :lnterment or deportation of oivilians under
de or inhuman oondi m,wwﬂwomﬂiﬂmam—
relatod to bona fide m:llitary neceasity. -

(G)Eomingoivﬂimtotalnap&rtinnﬂ.nw operations or
preparatlom, :I.nammoalmmtodtoondangerthair lives.

(7) Wilful deprivation of localities or distriots of foodstuffs,
shelter, clothing or other means of sustenahce, in a manner
oaloulatod Yo ocause unnecessary mﬁ’oring

(8) Del:lbemh at'taok upan defenceloss persons or upon centres
.. of olyvilian pcopulat!.m for the purpose of terrorisation.

(9) Lttack upon survivors of nmhant vessels or aircraft which
have been abandonod or destroyed.

(10) Looting or pillage. ‘.
(11) Wanton devastdtion or destruotion of properiy.

- (12) Killing or maltreatment of wounded ar prisoners of war.
(13) Refusal t6.give quar‘her.l |

(14) Deliberate attacks on hospitals or hospital ships, and othor
offences against sanitary persormel or the Red Cross,

(15) Other similar cots, which by reason of thoir atrooious
character, their ruthless disregard of the sanctity of
hunan life and personality or their wanton interference
with rights of property, are unrelated to reasonably
oconceived requirenents of military mesatia:r]




Artiole 3
Establishment of the Pribunal
There shall be established for the trial of persons charged with |
the commission of offenoss specified in Artdale 1, a United Nations
Wa.f- Crimes Tribunal and such Divisions thereof as may be constit-
uted in accordance with the provisions: of Artioles 6 and 7.

Article 4
Seat of the Tribunal
The seat of the Tribunal shall be at London., The Tribunal may

decide to meet elsewhere for the trial of any partioular cese or

group of oases, 3 _|

Article 5
ledi‘ioatim of Judges and Members of the T M’btma.‘l.
The J’ud@ ancl Menbers of the 'llribmal shall be chosen rogoxrd.-
less of their natiomlitar from among persom who possess the quali-

- fiao:b:l.om required 1n the;l.r mapeotiw oomtriea for appointment to
~ high mcm nffioe or qxvo experts. in mtemtiqml law, in oriminal
low or innd.litn:w 1aw. ‘Bwy ahnllbo ooupotent to read both, and

to speak one, of the offioial languages of the Tribunal.

)

Article 6
Composition of ﬂw_&;’bmﬂ
1. The Tribunal shall be composed of £ifteen felewn, nino
Judges, vho shall be elected in accordance with the provisions oi‘

—

Article 8.
2. Nine [seven, five!. Judges of the Tribunal shall constitutc

a quorum.
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UNITED _ NATTIONS _WAR _ORIMES COMMISSION
DRAFT CONVENTION ON THE TRIAL AND PUNISHMENT
OF WAR CRIMINALS '~
CHAPTER I

SCOPE OF WAR CRIMES

Article 1
T i
The offences listed hereinifter, comitted in violation of the
laws of war, by meubers of the arned forces, the oivilian authorities,
or other pernom; acting u.vidnr”the authority of, or claim or colour of
authority of, or in oconcert with, a state or other political entity
engaged in war or armed hostilities with, or in hostile oooupation
of territory of, the United Nations, or any one of them at any time
since July 7, 1937, shall be punishable as war crimes, in accordance
with the provisions of this Convention: .
(1) Murder or massacre.
(2) Execution of hostages.
(3) Rape. | ,
(4) Abduction of women for the purpose of enforoed prostitution.
(5) Seg-égaﬁm, internment or deportation of oivilians under
degrading or inhuman conditdons, or under conditions un-
related to bona fide military necessity, _

(6) Foroing civilians to take part in military operations or
preparations, in a manner caloulated to endanger their lives.

(7) Wilful deprivation of localities or distriots of foodstuffs,
shelter, clothing or other means of sustenance, in a mannor
‘oaloulated to cause unnecessary suffering.

(8) Deliberate attack upon defenceless persons or upon oentres of
civilian population for the purpose of terrarisation.

(9) Attack won survivors of merchant vessels or aircraft which
have been abandoned or destroyed.

(10)Looting or pillage.




Yanton devastation or destruction of property.

4lling or maltreatment of wounded or prisoners of war.

(43) Refusal to give quarter.

(14) Deliberate attacks on hospitals or hospital ships, and othox
offences against sanitary personnel or the Red Cross.

(15) Other similar acts, which by reason of their atrooious
character, their ruthless disregard of the sanctity of human
life and personality or their wanton interference with
rights of property, are unrelated to reasonably conceived
requ.imnmts‘;of military necessity.

 Article 2
_ Persons Lisble
"All persons, irrespeotive of their rank or position, who havu

committed, or have ordered, causéd, aidod., abetted or incited another

person to commit, a orime speoified in Article 1, shall be punishable,
. in accordance with

as principals or acceasories ,/endos the provisions of this Convention:

Provided, that the application of this Article shall be sub ject to

. the provisions of Article 30.

CHAPTER I
(Alternative Artioclos)

m of War Crimes

Artdole 1
Definition of War Crimes

War crimes, wiﬂﬂn the meaning of this Convention, are acts,
commdtted in violation of the laws of war, by members of the armod
forces, the civilian authorities, or other persons acting under th.
authority of, or claim or colour of authority of, or in concert with,
a state or other political entity engayed in war or armed hostilitics
with K or in hostile occupation of territory of, the United Nn‘i::‘.ons. ox!
any one of them at any time sinee July 7, 1937. -




’

Article 2

_Persons Lisble _
All persons, irrespective of their rank or position, who have

committed, or have 'Mni{,'oaﬁnea, added, abetted cr inoited ‘another

perscen to ooud.t a urq.m speoified in Articlel, shall be punishable,
in accordance with

as prino:lpalu or aooeuariea,/ﬂ. the proviaiona of this Convention:

Provided, tha.t the application of thias Artiole shall be subject to

-ﬂnproviaimotArﬁole 30,

Avtiole 3
The following offences shall be deemed to be war orimes within
the meaning of this Conventdon: -
(1) Murder or masadre
(2) Exeoution qi_',.lhostagas. |
(3) Rape.
(&) Abduction of women for the purpose of enforoed prostdtution.
(5) Segregation, .‘-ntermnt or deportation of oivilians under
rofated o bond Tide ﬁm"”‘n;fm‘"ﬁ?‘ i g

(6) Eomingoiviliam to tﬂmpartinnﬂ:ltaryoparationaw
preparaﬂona, in a manner caloulated to endanger their livos.

~(7) Wilful deprivation of loocalities or ddstricts of foodstuffs,
shelter, dlothing or other means of sustenance, in a manner
oalmﬂ.a.tod %o ocause unnecessary mﬁ’ering

(8) Doli'beraﬂ attaok upon defenoeloss persons or upon centres
of. civil:lnn populatim f'or the purpose of terrorisation.

(9) Sttack upon survivors of merohant vessels or aircraft which
have been abandoned or destroyed.

(10) Looting or pillage. T
(11) Wanton devestdtion or déstruotion of property.

: (12) Killing or maltreatment of wmmﬂe.d or prisoners of war.
(13) Refusal tG.give qua'rtér.‘ |

(14) Deliberate attacks on hospitals or hospital ships, and other
offences n.gainst aanitary persomel or the Red Cross.

(15) Other similar aots, which by reason of thoir atrooious
character, their ruﬂ:loaa disregard of the sanoctity of
hunan 1ife and personality or their wanton interference
with rights of property, are unrelated to reasonably
oonceived requirements of military neceaaﬂaﬂ




b ' II
ELEGTION AND ORGANIZATION
Artiole 3
_ Establishment of the Tribunal
There shall be established for the trial of persons charged with
the cormission of offenoes specified in Article 1, a United Nations

War Crimes Tribunal and such Divisions thereof as maur be oonstit- -
uted in accordance with the provisions: of Articles 6 and 7.

Article 2

Seat of the Tribunal
' The seat of the Tribunal shall be at Londen. The Tribunal may

decide to meet elsewhere for the trial of any particular case or

group of ocases.

Article 5
Q{twliﬁoa.ticns___MgEq of the n-ibtmal
'l‘he J\ﬂgﬂ amllmi:ers of the Tri'bmal ahallbo chosen regoard-
less of their natioxm].i.w from among peu'.'aona who poaaoaa the quali-

’ fioa.tions mquired. -:I.n their roapeatim oomtriea for appointment to

“ high mmcm nffioe, or qmamorta. in in'homﬁ.oml law, dn oriminal.
low or :I.nnd.l:l.tu:w J.aw. !.'nay shall be oanwotent to read both, and
to speak one, of the orfioial langungaa of the Tribunal.

]

Artiole 6
Composition of the Tribunal
1. The Tribunal shall be composed of fifteen 'elewn, nino

-d

Judges, vho shall be eleoted in accordance with the provisions of

:ﬁrtiole 8.'
2. Nine [seven, five]. Judges of the Tribunal shall constitutc

& quorum,




T : Y Arﬁolo?
MﬂmgfﬂxoDiMomorthﬂMwml

TR Al S mniviaiomofﬁwl';ibmm ahallbedruwnfrmthspmwl

-ofmoﬂofﬂw'li'ihtmal whonhallbaohmninmordmmwithths
provisions of Article 8. . Lk

a. Ba.ohm.vd.sim shall oonaint of not Iau than five judges who
shallboduimtedfromﬁmtoﬁmbyﬁw'hdbmal The Divisions
ahallait at such places, and shall oontimntoeﬁ.st for such periods,
a.aﬁmh-ibmlwddmot

3. AK«:berofﬂ:eTribmnlahallhaveﬂwrankmddiydtyofa
Judge of the Tribunal, and during any period in whioch he shall sit as
a judge of a Division he shall be entitled to the privileges and
emoluments of a Judge of the Tribunal.

4. Two-thirds of the judges of -a Diviaion shall constitute a

quorum.

; _ Artiole 8
-"Eloctionome,gGaandw:'ﬂofﬂwTribml
mmﬂgesofﬂw'rrjbmlandlemberaorthepmelcftho
Tribunal shall be electéed in accordance with the following provisions:

a.) \?:I.ﬂt:l.n ﬂﬂrty days after the date on which this Convention becomes
arfeotiva 'each member of the United Nations shall appoint as
.lenbors of tha ‘h'.lbmml, three persons [:fow], at least one of
whom shall hot b a national. -The names.of the persons so appoint-
od shall Bé transmitted to the Chairman of the United Nations
Commdssion for the Invéstigation of Wer Crimes, who shall forthwith
commmnicate them 46 the members of the ‘United Nations.

b) Within fifteen ddys following the notification of the sbove 1ist,

the Ghairman of the United Nations Comdssion far the Investi-
gation of War Crimes shall call a conference of the heads of
diplomatio missions of the United Nations, acoredited to the
Court of St. James's, 'to meot at London at such time as he nay
direct. Members of the United Nations which are not represented




at. the Court of Bt: Jemes's may appoint a speoial representative.

o)meom:rarenoelhﬂlprobaadtothooleotionafmﬂgoaofthe
Tribunal. The representatives of the meabers of the United
Na.tio:m shall, byJuooro‘I: ballot and by such method of voting as
thegrwdom olootthoJ\ﬂgt‘lofﬁwamalfromamng
mo Hsni;u‘a of tho Tribunal,

. "'wd.)_'hw athbs whioh becomes a party to this sonvention’ subsequent

to the date on which it becomes effeotive shall appoint Menmbers

 of the Tribunal as provided in Paragraph 1) of this Artlole.

~ Article 9
., Zerm of Office

L Jud.ges ml"enbmortha Mmm ahnllbo ohoaenforatem
of tliree Jeard; unless “the Bribimal Hes 'cdased to exist before tho
expiration of that period. "t

2. Judges and Members of the Tribunal shall be eligible for
re-election. L ptRut e

3. .m&gea and Menbers of the Tribimal shall continue to dis-
ocharge their duties until their plm has been filled.

I PR . . S L A

e s o T Vw_u.e!.&, ot A

1. Inﬂwmntofammuyamongéwmﬂ.ges of the Tribwnal,
whether resulting from resigntim or fm ey other cause, the
. Triunal shall proceed to the q;eqﬁ_oz; of a Judge from emong the
" Membersof the Tribunal. A Judge so eleoted sha.'l.l hold office for the
remainder of his predecessor's term. ] ._

2. In the event of a vacancy among the Members of the Tribunal,
whether resulting from resignation or from any cause other than the
election of a Member as a Judge of the Tribunal, the member of the
United Nations which appointed the Member whoﬁe place is vacated
shall designate his succegsar, who shall hold office for the
remaindoer of his predecessor's term. |




- Artdole 11
Inorease in Mumber of Judgos and Merbers
Inthomntﬂmtﬂmmnﬁorof.hﬂpsorﬁaﬂ:motﬂwh-ibm
:|.ano'l'. !nt}nopinimotthe‘ndbmal, a.daquateror'umupoe@daa-
patahot’:lts fbua:lmasou:- that of :lta Diviuim ﬂwmidnnt of the
Mmlmmammmwmmwuplmmmm
of the United Nations aomditod.to.the Gourbofst. Jama's. This

conference, after oonsidering the momndaﬁms of the Tribunal,,
and aoting by such methods gs it may determine, shall take such aotion
.88 1t may deem’ Waﬁi-- it il '

 Artiole 12 3
1 Imﬂtuﬁon of the 'gi'b
1. ﬂhe dhte of the first mee'bin.g of the M'bmml shall be set

by the conference of representatives of mmbera of the United Nations
“ referred to in Paragraph b) of Artiole 8.

2, - Within fifteen days following its convening, the Tribunal
shall establish rules for regulating its administration and procedure,
and that of its Divisions. The Tribunal shall have the suthority to
emend ‘or to atq:plemnt"'bhb‘so’ rules from time to time.

e i Artiole UG
Deolayation on L Assuming Ofﬁoe
Every Judge of the Tribunal or of its Dimimm shall, before

 teking ip his duties, make a solerm declaration in opan cowrt that
he will exercise his mmtiom Admpartially and oonscientdously.

Artiole 1
Eleotion of Officers

1. The Tribunal shall elect its President and Vior Pracidnws
appoint its Registrar, and otherwise perfect its organization and

that of its Divisions.
2. The President ond Vice-President shall be elected for o

ternm of one year, and shall be eligible for re-election.




*

'Arﬁole]&
muhm-mmm_.
Mgpuofthel'r:lbmal mdwmmu
‘Jﬁpsdmofitsbimim nnﬁﬁokagl.sw&h'bdhml,
‘mnw@mumnbumummwumgwmmw
'planaatﬂdohauohbuinewﬁpmm,lhdlmdplmﬂo
'privihaosandimmiﬁes.

‘rﬁsh!-‘ .

IR wadm,mmwmwwpnumw
administretive function, or engage in eny aotivity of a professional
mmmﬂwhmwmm.-mum@mmmt
of the Tribunal. Any doubt upon this point shall be settled by the
decision of the Tribunal. o ke '

2. lbuborsorﬁmTribmlalnubesubJocttoﬂhproﬂaiom
ofﬁommding&ramhdudngﬂmﬂmﬂutth&ymusigmd
to active duty as Jlﬂ.gasofnbivisic_t; orl_ﬂw Tribunal.

Ar:h'.l.olol‘? i
Sessions of the Tribwnal and its Divisions
1. e 'I‘ri'bmalﬂmll venain permenently in session. It may
recess from 'l:-imﬂ 'I:o time as ﬂn'buai.mu'bofon it may permit.
2. ller:i:ers of the Tribimal shall hold ﬂlmolws at the
aiuposaloftheh-:tbmal a.ndshnuatallﬂma ‘be prepared, after
suitable not:l.oe,hagﬁ_,baep given, to assume the duties of a Judge of

 a Division of the Tribunal.

: < Article 18
"' Withdrewal of Judges
The Tribunal shall establish rules which shall determine ‘the
conditions under which a Judge of the Tribunal or one of its Divi-

sions shall be authorized ar required to withdraw from participation

in any case.




~ Artiole 19
Dismissal from Office 2
Ehe ﬁ-ﬂ:mal with the ommmnoe of not less than twelve
nim., seven Judges tl'wraoct‘ '!aydd.m:aa:}tﬂgoofﬂw Tribunal
..or. one of its _Divieignl who has oo:_uod adequately to perform the

.., funotdons of ‘his' office,

. Artiale 29
... Assessors - S )
e Tri'bwmlam its Divisions shall have the power to
Mpaint oxpms. 4n Aavemational Sy, 4n oottt law, in mildtary
law, or in any other field ot’ law, 'bo sit with them as assessors,

but w:l.ﬂmut the right to vate, in the trial of any partioular case
L
or claas of cases.




CHAPTER III

WOPMTREWL
Arﬁma

United Na @Oamr.luim for tho ggg g
of War Orimes ' : <

1. The United Nations Commssion for the Investigation of War
Crimes, established at a meeting of United Nations and Dominions
representatives held at Imndon on Ootober 20, 1943, shall oontinue
mmmnoem:gﬂnlmofﬂmmnm,mmmmhm
‘uatmy,wiﬂathommtorﬂwparueswmmdwt be
merged with the United Wations Gauniasim for the H'osoouﬁ.m of

Wor Crimes.

2. The Commission for the Iuvostigation of wu' Crimes shall
exercise such funotions as may have been oonrmod. upon it by tho
parties to the agreement by which it was established, or by the

terms of' this Convention.

Artiole 22

United Nations Commission for the Prosecution
of 'War Crimes

1. The conference of representatives of members of the United
Nations referred to in Article 8 shall elect a United Nations
Comuission for the Prosecution of War Crimes of seven merbers, one of
whom shall be designated Chief Prosecutor.

2. Members of the Cormission for the Prosecution of War Crimes
shall be chosen for o texm of three years, unless the Tribunal has
ceascd to exist before the expiration of that period.

3. In the event of a vacanoy among the members of the Camndssion
for the Proscoution of War Crimes, the Tribunal shall prooeed to elect
2 merber, who shall hold office for the remainder of hia predecessor's
texn.

L. In addition to exeroising such functions as may be conferred




upon it by the terms of this Oonvention, the Cormission for the
Proseoution of" Iax- Orimes shall:: -
a) Reoedve evidence of war arimes lwtﬂdtoitbyﬂn
Commission for the I_mrqptlgaﬁ._m of War Oxrimes.
b) Seleot and prepare cases for trial by the Tribunal and its
o DATIOE s s it spmy £ron ,
0) Conduot prosecutions before the Tribunal and glts Divisions.
.4) Ensure that the judgnents mdordusqr f.ho'h':rbmal and its
Divdsions are carried out. . '

5. The Compuisaion for. thﬂ Prououﬁm of Irr Orima shall appoint
its staff and shall otherwise perfect its organizatdon.

v V)Y
Mﬁoﬁaim
The provisions of Artiales 5, 9, 16, 18aud198ha11app1y,
. matatls mutandds, to members of the Oom:lsd.m Bor the Investigation
oflw&imamﬂdmemmﬁmrwﬂnwwwﬂma.




CHAPTER IV

SURRENDER, EXTRADITICN AND TRANSFER OF PERSONS
ACCUSED OF WAR CRIMES

CArtiole 3,

I&wamalshallhawﬁmmthmwhmqtﬂn upon the motion
dﬁom;mrwﬁnm:mumotmmawwﬂmtor
uwmhrofﬂ:ethih&lhﬁom that an enery or former enory
aﬁhammhthemWotﬂanmﬂwpwmwiﬁﬁn
its jurisdiotion who is ohargedﬂth an offence specified in Artiole 1,
dﬂwhﬁalb%%mlwmdiﬁﬁﬂaiw as the case.
may be, qrrordoliw:ytooneofﬂwUniMNaﬁom.

Article 25
Erh.-adi‘l:ion
' !he Mbma:l. ahuu have me auﬁ:or:l.-lw toraqueat, upon the motion

L of the Oomﬂ.uim for the Proaeou‘bim o:l' War G:'j.mas or upon thot of

' any member of the Thited Nationa, i mu'l:ral or former neutral
state deliver into the custody of the Tribunal any person within its
Jurisdiotion who is charged with an offlenoe spedified in Article 1,
for trial by the Tribunal or one of its Divisions, as the case may
be, or, if he is a national or former national of a member of the
United Nations, for delivery to such state.

Article 26
Transfexr

The Tribunal shall have the authority o require any member of

the United Nations to transfer into the clstody of the Tribunel auy
person in the custody or within the territorial jurisdiotion of t}-x}t
nation, and with respect to whom the Tribunal has jurisdioction,
subject to the right of any member of the United Nations to retain
oustody of, and to bring to trial, its own nationals or former
nationals, as provided in Article 28.




CHAPTER V
JURISDIOTIQN WITH RESPEOT 70 WAR ORTMES

Pl sasl -_-..-.'.‘MLMM

M nm-ptummminaﬂurprmm the Tribunal
shall have Maﬂoﬁmtohvmemmm&Mbymmw
; -‘.or former enemy state mmnttqﬁnhr‘;u of Artim 2; ‘

. ...extradited from a neutral or former neutral: state. pwrsuant to the

o

torms of Avtlole 25; or fyansferred %o the Tribual by any one of
the United Natdons pesumnt to the berms of Afticle 26; or any othgr
_ person acoused of an offence specified in Article 1 whose trial by
. the Tribunal 4o requested by the member of the'Unitod Natins which
has him 4n custody, or by the state or states upon whose motion his
swrender or extradition was required or requested: Provided, that
the Tribul my direot that any persen ar group of perans over
whom 44 hea Jurisdiotion Bhall be tried by one of its Divisions.

2, Al’gpersonmferredtoinParayaphlofthiaArﬁdawm
is & fiatdonal or former national o:t’ a member of the United Nations
"'sha.u wiless €ho Tribunal has Jur:l.lﬂiotlm under the terms of
Pa.ragraph L 6F ‘this Arﬁole and’ ohooaes to exomiae such jurisdiction,
' “be delivored by the Tribumal to that state for trial.
3 Wmmmfomdbin!‘mgmphlofthhbﬁole who
* 1s"chaiged with the ectmission af an offence or offences within tho
terr:toryorameror ‘the’ UnitodNaﬂms ‘ar ‘ageinst the persan
urpropertwofoneormmofitanaﬂmﬂuorfmmﬂmala
shall, won demand by such state, be delivered to it by the Tribunal
for trial. " | ‘

L. Any person referred to in Paragraph 1 of this Article, who
is charged with the commission, at any one time or at different
times, of offences within the territory, or agains+ +i. -
property of nationals or former nationals, of more than one of the




United Kations, shall be tried by the Tribunal or by one of its
Divisions: Provided, that if thv members of the United Nations
olaiming jurisdiotion under the provisions of this Article so agree,
such person shall be tried by such state as they may designate.

5. Whenever the Trihunal or ons of its Divisions initiates
hmwwm-fwmwmm,mmm .
with the torms of Paragraph 4 of this Article, the jurisdiotion of
thaTrib\mal:jrofthoDiﬁsim,_uthsmambe, shall not be
divested by the Paot-that: the acoused is soquitted of all charges
exoept those which would, in the absence of other charges, have
made tha acoused eubject; to: the Jurisdiotion of the state within
whose territory or’ against the pu'amcr prqpu‘la of whose nationals
ar former nationals, the offence or offences were Somdtted.

Artiole 28 |
Fgrdsdiotion of Natlonal Courts
1. The jurisdiotion of the Tribuml end of its Divisions

shall not extend in any event to a national or former national of
a menber of the United Nations which hn.s_quatod.v of such person.

| 2. A membor of the United Nations shall not be precluded fron
trying persons in its oustody,’ other than its own nationals or
former nationals, over whom the Tribunal has jurisdiotion wnder tic
torms of this Oo:ﬁanuon,' unless their transfer for trial is requircd
by the Tribunal in accordance with the provisions of this Convention.

3. . A member of the United Nations shall in wery case inforn

the Tribunal of the identity of the acqused and of the natuwre of tho
charges u.ga.ina# him before prooeeding to the trial of any person for
an offence specified in Artiocle 1; | or for an offence comndtted
with the intent to fubther the ooiise of the enemy or by means of the
power or opvortunity afforded by a state of war or armed hostilifles
or by hostile ocoupation of the territory of the state whioh has
custody of the accused ]




4. A member of the United Nations shall not prooceed with the
trial of any person, other than its own national or former pational,
who is selected for trial before the Tribunal in acoordance with

the terms of this Convention and‘w.i.'bh respect of whom the Tribunal

has jurisdiction, but. shall permit such person to be dealt with as

* aivected by thé Tribunal. The, faot.that p:-ooooa:.ng. have been

initdated or. that sentence m been imposed by a matlonal court

-shall not preolude the Tribunal from requiring the transfer of the
5. “The jurisdiotion of the Tribwnal, as provided in Artiole 27,

shall not be affeoted by any agreement which hes been conoluded,
or which may be conoluded, by members of the United Nations for
transfer to cach other of persons acoused of war arimes or ‘dther

war offences.




CHAPTER VI
W

-

- Artiole 29
. " 18w %o be Applded
In the 'trial of pereons ohnrpd with the otronooa specified
:l.n Artiole 1, the Mbuml and its mmm shall apply:
a) Gemra.]. internetional troaties or ammtions declaratory of
the laws ot' war, and partioular’ troaties or oonventions
eatablialﬁngwlos of the laws of wax empmu],y rooog-nized'by
 the 'bolligerent states; et ) L d ) :

b) Inm'ﬂ.mlmmofm,umwamal
praoﬁoemuptodulm

o) General principles of criminal lew recognized by oivilized

nationa;

“a) Judoial decisions and the teachings of the most highly
qualified publicists of the various nationa, as subsidiary
means for the detormination of the.rules of the laws of war.

Article 30
Superior Orders

1. The plea of superior orders shall not constitute a defence
ageinst a charge arising under Article 1 if the oxrder was so
mnifestly contrary to the laws of war that a person of ordinary
sense and understanding would know of should know, given his rank
or position and the ciroumstances of the case, that suoh order wos
illegal.

2. It shall be for the Tribunal and its Divisions to consider

to what extent irrewistible ocorpulsion shall be a ground for

mitigation of the penalty or for acquittal.




“ Artiole 3L
(0ffibial Tangunges
L. The' official languages 6f the Tribunal and other Divisions
; Mbohglﬂhmﬂhvmh,butﬁwlﬁbmml or.any one of its
Divisions may ﬁr&ot thet the proceedings shall be conducted in
another language. :
2. A1l doouments aubnﬂ,tte& in any language other than one of
the ofrioio.l 1an3uagas shnll 1bei trmula‘béd into one of the offioiol
‘ ;l.angnmgaa At the requeat of the a.ocusad a1l doouments shall be
_tr.'axmlated 1nto a langunge with wh.‘lch he is oom'ea'sant.
, % M: the request of’ eitheu:' party, oral prooeodings may be
.oonduntedinwhole or :lnp...rtin a.langmgo othor thanom of the
offioia.l lrm.gunges but :I.n such oase thay uhall bo currently
tra.nslated at the requas'l: of the a.ocused in'bo } 1n.m;uage with which

‘ha is conversant

Artiole- 32
Production of Evidence

The Tribunal or its Pivisions shall, ot the roquest of the
or of the Oomission ror the Proaeoutim of War Crimes:

Order any witnesa 'I:o atternd and be examined before the

couri:. o ¥
Stmmon any person u:‘.l.th expert I:rmrled{;o in legal, militery,
._mval aarial or other relevant mtbera to give evidence
' in a,ny case u}wre it appears to the ‘court that such special
knowledge is ngeessary to the propor determination of the

case,

Order the disclosure and production of any document,
exhibit or any other thing oormected wilth the. proseedinge,
the produotion of which it may deem necessary to the
proper determrnation of the ense.




ﬂ

() Issue letters of request or appoint special ocommissioners
for the taking of evidence ou'B of oowrt whenever 4t is not
posaible otherwise mﬂsfab‘borﬂar to dispose of the case.
Suoch evidence shall be taken under such safeguaxds pro-
saribed by the Tribunal 88 will protect tho interests of
the a.ncused'a.nd promote the administration of Justioe.

- Artlale 33

Rights of the Accused |
1. The accused shall be infarmed in writing of the,nature

of the oharges against him, which shall be set forth in suffioient
‘ detail to give to the accused a reasonable opportunity to prepare
his defence. I '

2. The accused shall h;aw the benefit of qualified legal
oounsd)., chosen by himself with the approval of the Tribunal or tho
Division before which he is to be t:r:i.efi. If the acocused is not
represented by comsel of his own choioce, the oourt shall assign
qualified legal counsel for his defence.

3. The accused slhu.ll'hmre the right to be present during the
conduct of prooeedings against him in the Tribunal or in.a Diviaion.

Artiole 3

. Publicity of Hearings
Hearings before the Tribunal or before one of itw Divisions

shall be publio unless the court, by a reasoned judgment, shall
direct that the hearing shall take place'in canera.

Artiocle 35
Intervention

Any member of the United Nation# myy intervene, subndt a
atatement of its case and appear in the oral prooeedings n -
oase in which the accused is charged with the commission of an

offence within its territory or against the person or properiy of
one or more of its nationals or former nationals.




| Artiole 36 :

The Tribunal -mu establish rules which shall determine
the conditions m which questicns may be certified by its
Divisions, and wder which gudgments of the Tribunal or of its
- Divistons my bo rogponed or roviewd. |

Alternative Article 36
Revision of Judgments
1. Against convictions pronounced by the Tribunel or by one

of its Divisions, no proceedings other than an application for
revision shall be allowable.

2. Proosedings for revision miy be initiated by the Tribunsl
upon its ovm motion, upon the motion of the Commission for the
Proseoution of War Crimes, upon the motion of the person convioted,
or upon the motion of any member of the United Nations which has
intervened in the case, and then only upon the discovery of some
fact of such nature to be a decisive factor, which factor was,
when judgment was giwn, unknown to the Tribunal, or a Division,

or to the applicant -‘

Artiole 37
Ne Bis in Idem

1. No person shall be prosecuted before the Tribunal, bofore
one of its Divisions, or béfore a netional court of a member of
the United Nations if such person has already been prosecuted
before the Tribunal, before one of its Divisions, or before a
national court of x; member of the United Nations and has been
convicted or aoquitted on the merits of an offence which is
apmmod in Artiole 1l and requires proof of substantially the

same acts.




2. No trial or mentence by a national oourt of an enemy or
former enemy state shall bar txial or sentence by the Tribunal,

by one of its Divisions, or by a national ocowrt of a membexr of the
Ummnmmroranmmapmmmwml Provided,
ﬁmti.faaentmoehubminpoudlwamﬁomloom'toran

omnworfmowstah wmwmmmﬁmue
taken into acoomtinﬁxingwsenhme whiohmnybe imposed.




1. The Tribunal and its Divisions shall sit 4n private to
2. MMtwmof'theMbmnlcrorita

L e mv:la:lcm ‘shall be prommued at a public session and shall state

the' reasons o:nwh:l.ch it hbased

g i m&ohimofﬁmﬁ'ibmalméibnimimlnh&llbo
"*byammvw&awnwﬂoipnm,m:hmmdomato
botho@idonofﬂnenﬁnoom. Nodiason‘bingopinionahall
Yo published or dvulged in any way. '

Artdole 39 \
Detention of the Accused
The state on whose territory the Tribunal or one of its
Divisions is sitting shall, if so direoted by the cowrt, supply
suitable facilities for the detontion of the accused.

Article 4O
Penaltdes
1. The offences specified in Artiole 1 shall be punishable
by death or by lesser penalty.
& The. Tribunal and its Divisions may impose pecuniary |
péenalties.
3. The Tribunal shall determine the way in which fines shall
be dealt with.




Article 41
Exeoutdon of Sentonces
Sen'hnoos involv.tng loss of liberty or death shall be
exeouted by a menbar of the United Nauom designated with its
oconsent by the !I.'.r:l'bwml or 'lv a D:I.v:l.aim which has imposed the
| sentence; M, that such donsent camnot be refused by the
state which has’requested the suriender, extradition, ar trial
- of the person’convioted, or which haw intervensd in his trial
Artdole 82, i B
The right of pozdm or, oumtatlon of sentences imposed by
ﬂwam orbyone ofitsnimimlhulbomodbytha

nta'be whiuh has to eaneou'he tho pénally, in the .absence of objection
e by aw sta'be wh:l.nh has roquested the sw caxtradition or

trialo:t‘theporaonoonvio'bed orwhiohhu:l.ntawonedimhis
trial.




.. Article 43 8 R

! X - Expenses - :

A i mwl Mﬂhihﬂumﬁmofﬂﬂaoomnﬂ.on,
moluﬂmmahwmmm&mmm&mﬂwmﬁm

of such sentences as may be imposed, nhall'bedafraaredfroma.

common fund created by contributions from the members of the United

Nations according to a plan which shall be adopted by the conference

of representatives of the United Nations referred ta in Article 8,

paragraph 5. .

‘2, mthaofthamﬁgeaaemmm the Registrer
ofﬂmh-i'bml ﬁtew:brﬂzemmiommdﬂwmmortho
Commission for the Proumﬂ.q: of War (h*ima. shall be determined
by 'I:he conference of representatives of members of the United Nations
roferred to in Artiole 8, paragraph 5. The salaries of the alerical
and other persomnel of the Tribunal and of its Divisions and of the
Commission for the Prosecution of War Crimes, shall be determined by
the President of the Tribunol and by the Chief Prosecutor respectively.

3. Further conferences of representatives of the members of the
United Nations shall be convened by the Registwor of the Tribunal at
intervals which shall not exceed one year for the oonaid.ora.tion of
finanoial questions involved in the execution of this Convention.

Artiole 44
Enforcement of Convention
The members of the United Notions undertake:

(a) To adopt such measures as may be neceasary to give effect
to the provisions of this Convention;

(b) To impose upon enemy states, as a part of the terms of
surrender, an obligation to deliver up for trial any and all persons
charged with an offence or offences specified in Artiele 1, and to




_tn.loa all othdr aup-mm to faoilitate the exeoution of
this Oonvention; “amlii v .

(o) To secure the reooédtim’by neutral or former neutral
stahaormobngaﬂdﬁéé.doumtwrdr&ialwmm
persons within thei.i\ ‘hrr:l.tor:l.u oharged with an offence or
affences apeoifieﬁin&rﬂciql and to take all other steps

necessaxy to faod:l.itn'ha ﬂte mouﬂm of this Convention.

ol

.




+ This is a proliminary dooument intended exolusive or the

: 1y £
personal use of members of the Commission and their substitutes.

-
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30 Maroch 194

(Rrmmeration of -m Heads of States)

resolved to oonolude a Conventlon with the
object of achieving the tranafer of war-criminals and
other war offenders; . . . .. ...
have appointed as their H;aﬁpbhnﬂm.os the following:

8)
d their full powers, £
the following provisions:

Artiole I

- The n;g.&: matually agree to transfer to each other,
rumﬂwiﬂ?t:ﬂmir Jurisdiotion m are charged with $
oonvioted of an offence against the laws and oustoms waxr,
which offence wa:t;om. omtmwxm ‘within the jyrisdiction
of the 1 iié.s ) or against state or its nationals;

The H.0.P.s further mutually: agree to granafer to each
other, according to the proosdure provided hereinaftdr, all
persons, nationals of the requesting state, who are within
their gurisdiotion and are charged with or convioted of an

th the intent to fuxrther the cause of
the poer or opportunity afforded
d hostilities, or by hostile oocoupaw
requesting state; provided that the
DO0 ; to the laws of the requesting
ty or with detention in a penal
three years.
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Artiole IV

mmtmmmummtmw
the diplomatio chamel, and shall be executed by the appro-
Foquested state. T porace wioee Sunsres L icuce
requoated s . . requested
wder the térms of this Conventdon shall in no case have

mnqrmummmmmm
tiont troatien, laws or regulations gf the requested

extradl
state. The request MJ. ocantain in any event;
1. In the case otm-a:m;ha of fender;

A. 10 the 1dentity, nablonality (4f known), and desoription
otmmgﬁ n ‘W( ) P
Pwdouﬁptiouofweulopdoﬂmmdﬂn
Mpmlwih;hhunbo:lnrnotedrortmt

#"‘n‘:*mw 3“!& l?u dn om'{h'mo
tten assurances’ Government from whom
trmtﬂ.' 4s requosted to

1°m~uumun oonduoted in accordance with
&uﬁwhmm;

2°Hmtﬁwtrhlwﬂ1tahp1mbermad.ﬂlw
military couwrt and that judgment will be pronounced
in open couwrt;

e imtﬂumdgaammtwﬂlbo afforded the
' uaumwmmwwmmm

Iuﬁomqfaodudommaﬁm:

. r.:l." go é:mtﬂh m&om.nv (.tr luwm), and desoription

?ﬁodamipﬂondﬁwmm the penalty imposed,
and the allegation that the offence falls within tba

terms of the present Convention;

ﬁhmwmwmmwﬁam-
ment given by the appropriate eourt in respect of

ﬂummdhmmofﬂ:aoﬁm

s §

Arﬂ.oln?.

M&O.P.nmm to h-axurer to each ot.'mr their

own nationels and former nadionals.
Intomiththommnfﬂwnc.hamqmattho

transfer of any person, the

more H.Q.P.s request the

same alloged offender, suoh person shall be
t he Govermment of the State, the national

hmm'otm“wu ﬂnho&viutmu:lmpmalwm
onoe regarding whioh transfer is

/¥here
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Whore the maximum penalties in respeot of the offences
which transfer is roquested are the same, tranafer shall
t bo eﬁfeotod-to the Government whioh first requested

g2

» .
Bhis Wb !

" Avtdods VL .. ‘.o

No transfer shall be effevted if the alleged offender is .
under investigation ortrial in the courts of the requested
state at the time when the request is made.

: In the event of a ‘sentence of detention in a penal
institution having been pronownoceéd, the execution of the
sentenoo will be suspended, if the transfer of the convioted
person 1s requested in accordance with Artdole I. (?)

A sentence of death shall however be executed although
one or more of the H.O,P.s have requested the transfer of the
offender. K

If an alleged offender has been tried and sentenced by the
oouwrts of two or more H.C.P.s who request the transfer of the
person oonoerned, the sentences pronounced against him shall
be exeoubed in the several States in the order f the date of

Article VII

The Goverrmonts of the H.O.P.s agree to allow the transit
through their territories of persons who are being transferred
by one of the signatories to the present oconvention to another
signatory, on produotion of a certificate emanating from the
Government of the State from whom the transfer is obtained.
During the passage through such territories the person being
transferred and his escort may be accompanied by officials
designated by the Governmments concerned.

Artiede VIII

The H.C.P.s agree to produce at the time of tranafer all
doouments, éxhibits, or any other thing which may serve as
proof of the alleged offence.

(a paragraph on judicial assistanoe reserved)

Artiole IX

The requesting State shall bear all costs arising out of
a transfer made at its request under the terms of this
convention.

Artiole X

no present Convention oonstitutes an exceptional measuro
and shall not affeot the operation of any treaty of extwra-
dition between or among the H.C.P.s except as may be expressly
provided by the terms of this Convention




"""- 4t

(Demmeiation and. terminatdon
to:t pmuionﬂly relmad)

mm'

m premt Oonmtzlm uhall hn;;#ﬁried.
. . Ratifigation shall be depoajted aa soon as possible with
> @ 8.8 & 8 o o o » .,‘ho‘“u nol alldl dopos:lt to all

. The prese
r. the date :
two of the H.O:Pes. _
of each H.C.,P. one monﬂ\aﬁar iheda'be
mtmcation on its behalf wlﬁl e 0 8 8 B e

In faith whereof, the above named Plenipotentiaries have
signed the present Convention.

at London, this .... dny of R T T
umdndmhmﬁmmmmp\w,inasMaoowot
ﬁuw“ﬂmmmboﬁiaumenﬂo
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2, In respect of persons who havé been surrendered by a neutral
oountry,
There is no disagrecment on this point, and all the ]

members seem to concur that such persons should be judged by an
1.C.C., if such a court were instituted.

3. Where no National Court has Jurisdiction,

The objection which has been raiséd in this respeot is

that where an Allied Country has no court which has Jjurisdiction
this could be ocured by legislation of the country concerned.
That is quite true, but the difficulty lies precisely in

' obtaining such modifications of legislationi ¢ The exiled
Governments, alleging that they are not in touch with their

. people, and that their reduced "personnel" makes it most
difficult for them to modify existing laws, show little
inclination to bring alterations to their national laws, The

- annex to this paper gives an idea of the number of crimes which
are not - or whi~h are inadequately = punishable in some of the
Allied countries, and of the enormous amount of legislation
which would be necessary to make them punibhable, Moreover
it should not be forgot:en that, even if the Govérnments concerned
'did legislate to make all these orimes pmiahable, such legisla-

. tion coild only operate for the future, and the orimes committed
previoua]y to the enactmens would escape ;nm‘.}.s}unent.

If many governments have not altered their legislation it is
because they are under the impression that the Commission is
going to propose measures in respect of all crimes which cannot
. be punished by the National laws,

4, Cases where the country concerned prefers, f'or internal
reasons, that the accused should be judged by an 1.C.0,
The objection here is that this is a luxury. But if the
countries that have been occupied agree that such a convenience

sbould be afforded them one cannot ses any good reason why it
should be refused.

5. Cases where on account of technical obstacles or

difficulties the competent allied court cannot gbtain the

presence the acauaed or the witnuasas.

(a) Accused : Let us remember that after the last war not one
of the competent allied courts was in a position'to cbtain the
presence of any accused. It is difficult to foretell the future

but it is certainly not unreasonable to say that what”happened in
1919-1920 may happen again,

(b) Witnesses : In meny of the cases that have been forwared to
the Commission, namely in those which happened in prisoners' camps
in Germany, there are witnesses of various nationalities. It will
certainly be easier to obtain the prescnce of theec people before an
I.C.C, sitting in Central Burope than if they kg to be sent to England,
to U.S.A,, India, etc... In any case, a change “of legislation will be
required, if only to compel witnesses to give evidenm before a
foreign court

6. One fact is typical i

There 4s at this moment one case, and one case only, which is
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following are cases :

as to which it is agsumed that some of the Courts of the
Allied Nations have no jurisdiction or : ..
which are not adequately covercd by the penal law of

some of the Allied Countries ‘:

-

CRIMES AGAINST THE STATE OR OTHER POLITICAL UNIT

)
(o)
(a)
(e)
()
(g}

(n)

the crime of war (breach of Kellogs Pact);
altering the form of goverrment (e.g. Croatia),,
setting up of & puppet or illegal government;
disregard or abolition by the occupier of the oy,
constitutional liberties of the people of the realm;
systematic debasement of currincy 2nd issue of
spurious currency; _ i )
cont'iscagion of public monies by order of the occupying
authorities; i} AU
confiscation of art treasures by order of: the
occupying suthorities; & 2,
requisition in excess of what is needed for the army
of occupstion (e¢.g. blankets and clothes commandeered
in Western Purope for use of the German Army
in Rusaiaj : .
imposition of contributions other than for the needs
of the amy of occupntion or of the administration
of the country; Y
giving an order to inflict collective penalties;
imposition of fines upon cities or carmunities in on
occupied country; .
annexation of territory before the peace treaty
(e.g. Alsace~Lorraine, Eupen-Malmedy, Pclond, ete..):
denationalization of citizens;
compulsory enlistment of nationals in an cneny army;
Usurpit4ion of sovereignty : altering the laws of the
land vhen it was not absolutely impos:sible to do
othcrwise (violation of Article 43 of Hague Convention
no, 1V), such =8 : wnacting decress providing excessive
penalties for minor or inexistent transgressionss
making the eriminal nature of an act dppend upon  the
nationality, race or religion. of the person who did the
act; providing capital punistment for innoc...t welatives
of transgressors; providing for the taking,and shouu..:
of hostages, etc.. eto., : :

OFFENCES AGAINST TH: FRDOM OF PERSONS

= segrogation of persons in concentration camps on sole

account of ( race _
) religion;

= segragation in ghettocs; . o Ao
d-portation of populations without their congent;
arbitrary arrest’ of persons not suspected or accuscd of

any crime : ( 1, on account of their pocial gtanding :
profesaors, intericcir~ls, ic.
( 2. on account of their pclitical idens :
commnists, ete,.
) 3. on account of their crecd or religion
' Jews; '
abduction of girls and wonen
for the purpose of (enforced work,
Jenforced prostitution;
abduction of children for the purpose of Nozi education;
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- foreing inhabitants to work for the enemy of their
country in industries connected with the war,

111, CRIMES AGAINST LIFE AND LIMB

We assume that your national law, like any other, provides

a possibility of punishing murder, rape, torture, etc... But
there mrd some acts for which it may not be possible to obtain a
technical conviotion of murder, etc.. although the consequences
have been similar and in some cases even much more serious, in
view of the sufferings which thc victims have endured,

. It is namely doubtful whether it would be possible to obtain
a conviction in the following wases on the basis of your
national law : '

A, As to death caused in the field by members of the Armed Forces.
(1) the person who gives the order that "no quarter shall be
given" (e.g, case of General Stenger 1921, Leipzig);
(2) the person who ocarries out such an order (e.g. case of
Ma jor Crusius, 1921, Leipzig);
(3) the person who gives the order to kill prisoners of war as
a means of reprisals, :

As to death caused by action of a oivil authority :

(1) the person who by an administrative measure orders the

killing of another who is not guilty of any crime (e.g.
order issued at Prague on May Z7th 1942;
Second Note of Czechoslovak Government; Stulpnagel
ordering the executign of Communists in Paris;
Heydrich in Norway and Czechoslovakiaj

(2) the person who executes such order (e.g, officer

comnanding firing squad),

Death caused by action of a Court of Justice :
- constitubed either gmgularly, Edith Cavell case,
Brussels, October 1915,
or (irregularly, case of Capt., Fryatt,

Bruges, 1916,
=iwith or without jurisdiction,
= delivering a sentence (in execution of a 3iw or order :
e,g. ordering execution
of hostages,
in violation or in excce of laws
and orders,

(1) Causing death by starvation or exposure, by defriving

persons of shelter and/or means of suatenance (e.g. order
No., 24,220 of Col., Nikolaesku, Chief of Staff of Roumanion
Lith Division : Molotoff Notes, H.M. Stationery Office 1942,
Pe 6.
(2) Mass Murder ( (a) by excessive removal of foodstuff
€.8. starving populations
in Greece;)
(b) by wilful destruction of foodstuff
(e.g. sinking of the Bwedish Mercy
Ship "Stureborg" in the Aegean
Sea on July 16th, 1942);

Ceusing death by (1) foreing eivilisns to act as a screen for
advancing units,
(2) ordering civilians to remove mines in a
mine-field.
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Causing death by enforcing ¢nrolment in the army of

civilians belonging to territories which have been

foreibly annexed before any Peace Treaty (c.g. inhabitonts of
Alsace-Lorraine, of Bupen-Malnedy, etc., killed in battle

on the Russian front). :

Cousing death by giving the order that torture shall be
inflicted in view of cbtaining information - or by carrying

out -such order, .

Causing death (by giving order to prevent saving of life
after sinking of a merchant vessel. (Patzig,
Dithmar and ‘Boldt-eas<s Beipzig 1921), by
carrying out such order,

Moral torture = e,g, toking an innocent pérson a number of
times from his prison to the place of execution, with a
view to induce him to disclose information, 'Threatening
to torture 2 person'a relatives, or to send his wife or
daughter to brothels for German troops, etc,...

In i‘capect of Si:.peridr Order : Some national laws provide
immnity for th: inferior who has carried out an order
given by his superior, especiclly in military matters,

Some national laws provide immnity for the doer when the
eriminal act is permitted by a statute and ordered by an
authority : it is doubtful whether, in this case a
punishment could reasonably be imposéd in some countries
upon a German ordered by an authority to do an eaot
permitted by a statute, It should be noted in this
respect that most war crimes arenbeing permitted under
the oloak of legality. B :

N.B, = In the Cambridge Commission thé members belonging t
the following countriez declarcd thut the laws of thdtr
country did not adequately provide for the punishment
of war crimes comiitted rithin their territory : -
Belgium, Czechoslovakia, Holland, Luxemburg, Poland; The
answers of the Norwegian ~nd fGreck members were simplar,
although to a mincr extent,
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SECRET | 11/

17 May 1944
UNITED NATIONS WAR CRIMES COMMISSION

COMMTTTEE II

PROPOSALS MADE BY M. DUMON ON THE LINES SUGGESTED BY

BY M. TE BAER IN HIS REPORT OF MAY 9 (Doo. II/13)
B
' AND CONCERNING THE INSTITUTION OF A WAR CRIMES'

OFFICE IN ENEMY COUNTRIES APTER THE ARMISTICE. (1)

The creation of an international or allied body whose mission
it would be to give every assistance to the Courts of the United
Nations for the punighment of war criminals seems essential.

The present state of the discussions of the United Nations
Wer Crimes Commission, as well as the intentions of the various
Allied Govermments render it as yet impossible to ascertain whether
the trial of certain war crimes will be entrusted to an international
court.

The same facts, however, make it clear that if not the majority
of war crimes, at least a substantial number of them will be tried
by the national ailied courts, whereas the majority of the offenders
and numezoug witnesses will be residing in enerny countries, at the
maunent of prosecution.

This double statement lays down the factors of a problem the
solution of which can only be found in the creation of an internmational
body charged with the duties of finding the offenders wherever they
are residing and then hnanding them over to the competent courts.

Normally when information has to be collected in a country
other than thot where the trial is held, a letter of request is
erddrespsed to the foreign cowntry.

By meens of this procedure, the trial-court may make use of
information gathered eluewhere.

Moreover, the trial-court acknowledges for information so
obtained from abroad the same probative value as if it had been
collected by the home jJudicial machinerv.

The setting up of an international ar inter-allied body in
accordance with the exigencies which in the extradition treaties
necessitated the creantion of the procedure by letter of request,
seems lmperative and to be o condition to the adeguate repression
of war crimes, based on sound principles of Jjustioce.

(1) The subject discussed has hitherto been desoribed as "the Question

of Establishing a Prosecuting Office,"
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The body in question could be called Internmational or United
Nations War Crimes' Office or International or United Nations
Oriminal Justice Office or Intemnational or preferably United

Nations Court of Invewtigation, etc... In this paper, for short,
we will call it "the Agenay."

MISSION OF THE "AGENOY"

The "Agengy" should especially be charged with the following
duties:

(1) to locate the wheresbouts and to £ind within enemy territory
the accused whose names, rank, position or other means of
identification have been indicated by a national "parquet"
or by the United Nations War Crimes Commission;

(2) to hear and examine any witnesses or experts.

It would be understood that the same value would be assigned
to the various camponents of the files gathered by the "Agency"
as if they had been collected by the national judicial machinery
itself. (Cfr. Bow Street in 1920).

Often, where the national court will be desirous to hear
witnesscs, it is obvious that it will frequently be most expedient
for the national courts to have at their disposal within enemy
territory a body by whom specified questions can be asked from the
witnesses and : yn3wers regisfered under oath,

. Thia method would reduce the too frequent need for witnesses .
having to give e¢vidunce of a not too essential importance, to
travel tc and fro between enemy countries and the couniry where
the trial is held.

The nationa whose responsibility it will be to ensure the
maintenance of order in the enemy countries would no doubt welcome
the setting up of such a body which would avoid unnecessary Jjourneys
for eneny subjeots.

(3) To ascertain, with the eventual aid of the allied "parquets"
and the police of the defeated countries, the identity of
all persons guilty of war crimes.

It is certain that, as the War Crimes Office will be funotioning
in the territory where most of the war criminals are residing, and
will be charged with the duty of tracing war criminals, it will be
in a far better position than any other body to do this work and
to assist adequately the national courts.

(4) To issue search warrants.

It is obvious that if justice is to be administered ‘properly it
is only a judicial body which will be ‘in a position to carry out
these tasks adequately.

(5) To place and keep in custody the accused persons.

For this reascn, only a judicial body, such as farecast
hereabove, is able to carry out these tasks.

(6) Make on the spot all such surveys which ocould not conveniently
be carried out in other countries;
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(7) Ensure the conveyance of the accused and witnesses to their
place of destination;

(8) At the special request of an allied nation, eventually ask for
the extradition of a war oriminal (see below);

(9) To collect information which might lead to the discovery of
other crimes or of further evidence.

JUSTIFICATION OF THE "AGENCY" AND ITS LEGAL BASES

Various justifications have already been exposed hereabove.

One which we ccnsider necossary to stress is the fact that if
such an "agenoy" is not formed, it will be found unavoidable to
request the military authorities of occupation in enemy countries
to perform the above-mentioned essential tasks, or even, in spite
of the undesirability of this intervention, ask for the assistance
of the judicial machinery of eneny countries.

It 1s obvious that the military authorities will have many
other essential and more urgent tasks to perform and would consequently
be in a difficult position to attend to the aforesaid duties.

The exolusive assistance of such military authorities would no
doubt offer neither the guarantee nor the efficiency which are
expected from a qualified body.

It is sincerely believed that a speedy imposition of punishment
can be achieved only if there is, in Germany, a body of men experienced
in Continental judicial. procedure and acting there to accelerate the
delivery of war Griminals and to dssist the trial-courts.

An inter-allied convention will have to be adopted regulating
the organisation and the competency of the "Agenoy", as well as
conferring on that body the means to enforce its mission.

National legislation will have to be adapted to the said
convention so as to allow the proceedings of this "Agency" to be
recogniscd as probative before the national courts.

The various countries, parties to the convention would provide
the said "Agency" with the assistance of the national "parquets”
and police. Furthernore, a clause would have to be included in the
armistice convention, compelling eneny countries to recognise the
international "Agency" and to grant to the said "Agency" the assist-
ance of their judicial mnchinery and their police.

ORGANISATION OF THE "AGENCY"

A, STATF
The following staff will be required: -
Twenty members (jurists) (approximately) able to ocarry out

fuhotions simlilar to those of an investigating judge (Jjuge
d'instruction), with some knowledge of international law and of

the required foreign languages;
2. A Chief Clerk entrusted with tho administrative part;
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About 40 olerks, who would aasiat the 20 inveatigatd.m;
in the execution of their nﬂ.uion and also help with the
administratiw work ;

" A suffioient number of 0.I.D. offiocers ar constables taken
from the personnel of the various Allies, and having some
knowledge of foreign languages. Some of these C.I.D. officers
would be chosen among the nationals of ‘the enemy countries in
c;ge:il;nto fagil:l.ta'be the various investigations entrusted to

genoy".
A modern laboratory of oriminology and of soientific police,
provided with the required technical staff, will be put at thn
disposal of the C.I.D, officers.

It will be temporarily necessary to ocall upon the Allied
armed Forces of Ocaupation to enforce the duties to be performed

by the "Agenoy".
‘B. ORGANISATION OF THE "AGENCY"

. Twenty investigating judges will be appointed by the various
nations who are a party to the convention establishing the "Agency" .

: This "Agenoy" will have to be placed under the administrative
direction of a Chairman elected either by the twenty investigating
Judgoes and chosen among them, or by the signatory States.

Their torm of office will be fixed in the aot of appointment
and they carnot bc dismissed except for bad behaviowr and by decision
of the majority of the twenty investigating judges.

Tho clerks, the C.I.D. officers, as well as the subordinate

administrative staff will be subject, as regards hierarchy and
discipline, to the Chairman of the Commission.

The staff will be appointed by the Chairmmn.

EVENTUAL ACCESSORY MISSION OF THE "AGENCY"

On the :motion ofany allied country, the "Agency" could be
requestod to demand the oxtradition, for account of this countxy,
of a war oriminal who has taken refuge in an ex-neutral country.

It can be safely assumed that a neutral country would be more
willing to surrender the war criminal to an intermational or an
inter-allicd body than to a specified country.

This scoms the more likoly if the "Agenoy" would not limit its
¢dle to the part of intorrwdiaxy, acting for account of the countxy
in question, but rather demanding the extradition in its own nomo,
thus engaging its ovm responsibility.

The conscquences of such attitude would be twofold:

(1) the "Agenoy" could freely study the judicial aspect of the
circumstances of the offence of which the oriminal is accused
whose extradition is demanded and could consequently refuse
this oxtradition, if their findings prove it to be unjustified
either in law or in fact;




(2) the assistance could be subordinated to certain conditions
imposed upon the demanding country and with which the neutral
country from which the extradition is demanded, would be made

acquainted.

PRESENT AND FUTURE AIMS OF THE "AGENCY"

The present and immediate aim of the "Agenoy", as set out

hereabove, would be to give assistance in making preliminary
enquiries and investigations relating to war orimes.

Such a body could eventually form the nucleus of o post-war
international institution whose réle it would be to investigate
the offences against an international criminal leaw, the oreation
of which would be justified by the imperative need of maintaining

peace.




Note: This is o preliminary document intended exclusively for
the personal use of members of the Commission and their
substitutes.

SECRET ' 11/15.
UNITED NATIONS WAR ORIMES ~COMMISSION

ANALYSIS of the atill undecided questions arising out of
the DE BAER ~ DUMON PROPOSAL FOR A WAR CRIMES OFFICE in
eneny territory (Doc, II/14) and out of Committee II's
discussion of it on 19th May, 194k,

Note by the Seoretary=Ceneral,

- The discussion in Committee II settled the main general
queation, namely that it would be desirable to have an agency
to deal with war crimes attached to, or established as part of .
the Commander-in-Chief's Headquarters in each enemy territory.

A number of other general questions on which opinion appeared to
be divided, still remained open, and must be debided betf'ore a
detailed scheme can be voted by the Committee, namély = What are
the functions and powers of the agenoy? How is it to be organised?
that is its relationship to the War Crimes Commission? How is it
to be catablished? It is hoped that the present paper, which is
.circulated with the approval of M. de Baer and attempts to
set side by side the chief views expressed in regard to them,
moy facilitate their discussion,

1. Functions and Powers,

4s described in Doc, II/14, the agency is to render the
following services to the United Nations which utilise it :

(i) To provide a substitute for the normal method of obtaining
evidence from sbroad by "Commissions rogatoires" (letters of request)
since this method cannot successfully be applied to enemy territory.
With this object the agency is to be organised for hearing

ond examining witnesses and experts in the enemy territory, and-for
making surveys on the spot, under conditions rendering the resulting
cvidence ~dmissible in the national court concermed,

{ii) To identify war criminals named or deseribed by United Nations
und ascertain their whereabouts in the enemy territory.

(iii) To issue search warrants.
(iv) To place and kecp in custody persons accused of war erimes.

(v) To ensure such persons being handed over for trial by the
competent courts,

(vi) To obtain extradition by ex-neutrals of persons accused of war
crimes at the demand and for the account of the accusing United Nation.
For this purpose it is suggested that the agency should make the
request in its own name after satisfying itself that the request for
extradition is justified,

Does Committee II desire to invest the contemplated agency with
all or some of the above functions and powers?,
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2. Orgenisation, Method of Operation, Relationship to the
War Crimes Qommissim.

Doc, II/1i proposes that the agency should consist of about
20 lawyers qualified to perform tasks analogous to those of
‘juges a'instruction (examining magistrates),be assisted by a staff
of clerks, and adequate detective or police forees, and have at
its disposal the outfit and staff of a modern oriminological
laboratory, The aasistance of the local police and of the
occupying forces would also be necessary,

Doc. 1I/14 regards the agency s a judiocia} organ co-operating
wvith the judicial machinery of each one of the United Nationa.

4 .
Scme members of the Committee, on the contrary, seemed to

consider that the agenoy could not be a judicial or an independent

institution, but must be an organ of the War Crimes Commission

attached to or forming part of Army Headquarters, and operating entirely

28 part ‘of and through the occupying forces,

Which of these general conceptions does Committee II prefer?,

3.  Method of Establishment,
Doc, II/I4 suggests that an international ammntim is necessary.

A number of members of the Committee felt it would be possible
and desirable that the agency should be created by an Order of the
Comnander-in=Chief or a clause in the armistice terms, Doec., II/14
itself considers that a suitable provision in the armistice terms,
«compelling the enemy countries to recognise the agencgy and grant it
the assiatance of their judicial machinery and their police, would
be necessary,




, ¥ “Thisis = preliminarydocument—intendsd exclusively -
for the personal use of members of the Commission
and their substitutes. .

SECRET 11/16.
3 June, 1944,

UNITED NATIONS WAR CRIMES COMMISSION
NOTE OF MEETING OF COMMITTEE II HELD ON 2 JUNE 194L.

Subjeoct : ation of Establi an Internati te ed

A

Adopting the view that such a court was desirable, if
practicsble, and taking Mr. Preuss's draft (Doe, II/11), Articles
1 and 29, as the basis of discussion, the Comnittee discussed
the law to be applied by the Court and agreed to give the
following form to Article 29,

Article 29
Lew_to be Applied

_ In the trial of persons charged with the offences specified
in Artiole 1, the Tribunal and its Divisions\shall apply :
(a) General international treaties or conventions declaratory
of the laws of war,and parbicﬁlar treaties or conventions
establishing rules of the laws of war expressly recognised
by the belligerent states:
(b) International customs of war, as evidence of a general
practice accepted as law; :
(¢) The principles of the law of nations , derived from the usages
established among oivilised peoples, from the laws of humanity,
and from the dictates of the public conscience. (N.B. This phrase
is taken from the eighth consideration set out in the Preamble of
the 1907 Cenvention concerning the Laws and Customs of War on Land).
() Judicial decisions as subsidiary means for the determination
of the rules of the laws of war,

Futher consideration on Article 1 was adjourned,
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Nations, or against the person or property
more of its nmationals or former nationals
demand by such state, be delivered to it
for trial.

"4. Any person referred to in Paragraph 1 of this

who 1s charged with the commission, at any one time or

at different timos, of offences within the territory,

or against the person or property of nationals or former
nationals, of more than one of the United Nations, shall
be tried by the Tribunal or by one of its Divisions:
Provided, that if the members of the United Natdoms
clalming jurisdiction under the provisions of this Artiocle
so agree, such person shall be tried by such state as they

may designate.”

The provisions of the draft oénoerning jurisdiotdon of
mtional courts are contained in the following article:

Artiocle 28

Jurisdiotion of Natlonal Courts

"l. The jurisdiction of the Tyibunal and of its Divisions
shall not extond in any event to a national or former
mtional of & member of the United Nations whioh has
custody of such person.

"2. 4 rember of the United Nations shall not be precluded
from trying persons in its custody, other than its owm
nationals or former nationals, over whom the Tribunal
has jurisdiotion under the terms of this Convention,
unless their transfer for trial is required by the Tribunal
in accordance with the provisions of this Convention.

"3. A member of the United Nations shall in every case
inform the Tribunal of the identity of the accused and

of the mature of the charges cgainst him before prooceeding
to the trial of any person for an offence specified in
Article 1; | or for an offence comdtted with the intent
to further cause of the onemy or by means of the
power or opportunity afforded by a state of war or armed
hostilities or by hostile occupation of the territory of
the state which has custody of the mmoa_.]

"4. A nember of the United Nations shall not prooeed
with tho trial of any person 6 other thon its own national
or former national, who is selected for trial before tho
Tribunal in accordance with the terms of this Convention
and with respect of whom tho Tribunal has jurisdiction,
but shall permit such person to be dealt with as directed
by the Tribunal. The fact that proceedings have been
initiated or that sentence has beon imposed by 2 national
court shall not preolude the Tribunal from roquiring the
tranafor of the acoused.

"5. The jurisdiction of the Tribumal, as provided in
Article 27, shall not be affected by any agruvement which
has been concluded, or which may bo concluded, by members
of the United NMations for transfer to each other of
persons accused of war crimes or other wor offences."










This is a preliminary doeument inténded emeluaively
for the peraonal use of members of the Om:l.uim
and their substitutes,

SECRET : ' , 11/20
. : 2 __zoJme,].gu,

U eI wak cams GOMMISSION

GOINI'H!EE II

MIMGWMWIONNRT}ETMPEROPWARW

B s

MMMTHTSUMT’L‘EB!DR. LIANGMDTIE
SECRETARY~GENERAL.

P |

Dratt A

(1) If‘at the time when the request ig skde the alleged offender’
is undergoing mwsﬁgation or 1. ﬁn trhl 1n the oowtn of the

(2) In the event of seritence of dutontim in a penn institution
having been pronounced, the execution of the sénténce shall be
suspended;, if the transfer of the convicted person is requested

. in_accordance with Art:lolu L.ui 2 i

(3) A zentence of death shall however be executed although one or
more of the High Contracting Parties have requested the transfer of
the offender,

(4) ‘When an alleged offender whose tranafer has been requested by
two or more High Contracting Parties has been tried and sentenced

by their courta, the sentences shall be executed in the &tates
concerned in the order of their' dates: provided that, if the offender
has been sentenced to death in one of the requesting states he shall
be transferred to that &tate for execution.

Draft B

(1) If at’'the time when the request is made the alleged offender
is undergoing investigation or is on trial in the courts of the
requested state for a war crime, that state may decline to transfer
him until the prooceedings are terminated,

(Paragraphs 2, 3 and 4 as in A)

Draft O

(1) If at the time when the request is made the alleged offender
is undergoing investigation or is on trial in the coarts of the

requested state for a ,.....ss which is more serious than that f[;g g;{i%
the transfer is requested, that state may decline to transfer unt
the proceeding proceedings mted.

(Paragraphs 2,3 and 4 as in A)
B T.0.




QORI e e 1! . e R ; .
(1) If at the time when the request is made the allgged
offender 18 undergoing investigation or is on trial in the courts

atate for a secsenes WIAON 18 PUNZLS.
an_that for which the trans
deo] sransfor hinm

(Paragraphs 2, 3 end 4 as in A)

ALl four Drafts are on the same basis as the Minigtere
- of Justice Draft, i,e,, they treat the existence of criminal
proceedings in the requested state as merely entitling it to
suspend transfer of the alleged offender until he has been
sentenged or acquitted - not to refuse transfer altogether
or until the sentence has been served, ;

If this 18 accepted, there are only two points to be
deoided, which all arimsé on Paragraph A, The Committes has :

Firstly - To choose between Drafts A and B of Parsgraph (1),
Segondly ~ To f111 in the blank space in ParagraptsB and C

in accordance with the deoision teken and ehose
between theag two Drafts, . “
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UNITED NATIONS WAR CRIMES COMMISSION

——— . — o —

COMMITTIZE II

ESTABLISHMENT OF AN INTERNATIONAL COURT

Articles adopted by the Comdttee

ARTICLE A. (Prouss 1)

War crimes, including offences against the laws or customs
of war, which have been committed by members of the armed
forces, the civilian authorities, or other persons acting under
the authority of, or claim or colour of authority of, or in
concert with, a state or other political entity, engaged in
war or axrmed hostilities with, or in hostile occupatdon of
territory of the United Nations, or any one of them at any
time since Bessen shall be puniaha'blo in accordance with the
provisions of this Conventlon.

ARTICLE B. (Preuss 29)

In the trial of persons charged with the offences specified
in Article 1, the Tribunal and its Divisions shall apply:

(a) General international iroaties or conventions deolaratory
of the laws of war, and prarticular treaties or conventions
establishing rules of the laws of war expressly recognised
by the belligerent states:

(b) International ocustoms of war, as cvidence of a general
practico accepted as law;

(¢) The principles of the law of nations, derived from the
usages established emong civilised peoples, from the laws
of husanity, and fron the dictotes of the publio conscience.
(N.B. This phrase is token from the eighth oonsideration set
out in the Preamble of the 1907 Convention eoncerning the Laws
and Customs of War on Land).

(d) Judicial decisions as subsidiary means for the
dotermination of the rules of the laws of war.
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Note: This is a preliminary dooument intended exclusively (?)
»

UNITED  NATIONS WAR CRIMES  COMMISSION

ESTABLISHMENT OF AN INTERNATIONAL COURT

Articles adopted by the Committee
down to date (Revised edition)

ARTICLE A. (Preuss 1)

1. Wer orimes, including offences against the laws or oustome
of war, which have been committed by members of the armed
forces, the civilian authorities, or other persons acting under
the authority of, or claim or colour of authority of, or in
ooncert with, a state or other political entity, engaged in

war or armed hostilities with, or in hostile ocoupation of
texritory of the United Nations, or any one of them shall be
punishable in accordance with the provisions of this Convention.

2.  Other offences may be brought under the provisions of this
Convention by & decision of the High Contraoting Parties.

ARTICLE B. (Preuss 29)

-~

In the trial of persons charged with the offences specified
in Article 1, the Tribunal and its Divisions shall apply:

(a) General international treaties or conventions declaratory
of the laws of war, and particular treaties or conventions
establishing rules of the laws of war expressly recognised
by the belligerent states;

(b) International customs of war, as evidence of a general
practice accepted as law;

(c) The principles of the law of nations, derived from the
usages established among civilised peoples, from the laws
of humnity, and from the dictatos of the public eonscience.
(N.B. This phrase is taken from the eighth consideration set
out in the Preamble of the 1907 Convention concerning the Laws
and Customs of War on Land).

(4) Judicial decisions as subsidiary means for the
determination of the rules of the laws of war.
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SECRET : /21 (2)
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UNITED NATIONS WAR CRIMES OOMMISSION

OCOMMITTEE II

ESTABLISHMENT OF AN INTERNATIONAL COURT
E ADOPTED B : MMITTER

Article C (Preuss 2)

All persons, irrespeative of their rank or pasition
who, either Yy a positive act ar by an omissian, have camitted
or attempted to commit or have ordered
or inoited another person to commit a
Artiole A shall be punishable as
in socardance with the provisions of this Conventiaon,

(1) Wote by the SeoretaryeGenernl : Since Arkiole A does nob
partloular erimes, I have ventured to substitute *within
aning of" for the words “gpanified 4n" used in
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SECRET ' 11/22 .
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UNITED NATIONS WAR CRIMES COMMISSION

(Emumeration of the Heads of States)

Having resolved to conclude a Convention with the object
of achieving the transfer of warworiminals and other war
of fenders;
have appointed as their Plenipotentiaries the following :
(1ist of Plenipotentiaries)
Who, having camminicated their full powars, found in due. . .
and good form, have agreed on the following prowlsions’:

Article I

The H.C,P,s mutuallyagree to transfer to cach other,
according to the procedure hereinafter provided, persons found
within their jurisdiotion who are charged with or ocovnvieted of
an offence against the laws and sustoms of war, which offence
was committed wither within the jurisdiction of the requesting
state or agaeinat that stats or its nationals or the armed
forces of the atate. :

Article II

The H,C.P,s further mitually agree to transfer %o cach other,
aocording to the procedure provided hereinafter, all persons,
nationals or former nationals, of the requesting state, who are
within their jurisdiotion and are charged with or convioted of
an offence cammitted with the intent fo further the cause of the
enenyy or by means of the power or opportunity afforded by a state
of war or armed hostilities, or by hostile occupation of
tpﬂtw @ the requesting state,

Article III

The transfers provided for Ly Artiecles I and II shall be
effected notwithatanding any contention that the offence was
of a politieal gharacter,

Article IV

The request for tranafer shall be transmitted through
the diplomatio channel, and shall be executed Wy the appropriate
exesutive or adminkstrative mutharities of the requested state,
The person whose transfer is requested under the terms of thia
Convention shall in no ocase lave recourse to any form of
Judieial procedure provided in the extradition treaties, laws or
regulations of the requested state, The request shall contain
in any event ;

P.T,0,
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1. In the case of an alleged offender t

A, 1° the identity, natim;.lity (4f known) and desoription
of the alleged offender; .. ..

2° the desoription.of thé alleged offence and the
maximum penalty which cah be inflicted for that offience,

B, The Govermment reéquesting transfer shall in every case
give written assurances to the Gmam from whom the
transfer is requested to the err'éo

1° that the trial will be oond:uoted 1n aooou'dnnoa with
legal procedure;

,2? that judgment will be pronounced in open court;

3° that the alleged offender will bo afftordsd the assistanee
of oounsel both before and during the trial,

In ‘the ease of a convicted d'fondﬂr '

1° the identity, nationality (if known), and deseription
of the convicted offender;

2° the description of the offence and the panalty imposed;

3° the original or an authentioated eopy of the judgment given
z m appropriate court in respect of the offence and
presence of the offender,

Article V

The H.C,P.8 moy deoline to transfer to each other theix
omm nationals and former nationals, ..

*The Party w:l.thin whose jurigsdiction the offence is. alleged
- to have been committed fiay decline to transfer such person,:
: ' In all cases where 'twd or more H.O.qu v.equest the
tronsfer of the same alleged offender, such persen shall be
transferred first to the Government of the State, the national
legislation of which oontoins the heaviest maximm penalty in

respect of the alleged offence regarding whi ch trand'er is

requested,

Where the maximum penalties in respect ©f the gffences for
which transfer is requested are the same, transfer shall first
be effected to the Government' wh.i.oh first requested the trars fer,

Article VI

1. If at the time when the request is:made the alleged offender
Js undergoing investigation:or is on trial in the courts of .tha \
requested state for

Lot That athts aey desline to mensler him mbil
the proceedings are terminated. 1

2, 1In the eveat of sentence of dstention in a penal 4 nstitution
having been pronounced, %he execution of the sentence shall be
suspended, if the transfer of the convicted person is requested
in acoordance with Artioles I or 2,
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sentence of death shall however be ekeouted although one op
the High Gantraocting Parties have reques® d the tranafer

The Governments of the H.0, B8 agree to allow the transit
through their territories of persous who are being transferred
of the Parties to the presgnt convention to amother Party,
production of a eartificate emanating fram hhe Govermment
the 8tate from whom the tranafer is obtained, During the
sage through such territories the person being transferred and
esoort may be accampaniedty offiesials designated ly the
oonoarned,

Article VIII
The H,C,Pe8 agree to produce at the time of transfer all

dooumerits, exhibits, or ayy ‘other thing wlich may serve as
pcoqtoftl'mauoged'oﬁ‘m

(a peragraph on judiciel assistance reserved)

Artiele IX

The requesting state shall eear all eosts arising out of
a tranafer made at its request under the torms of this conwention,

Artiole X

The present Convention eonstitutes an exeeptional measure
and shall not affect the operation of any treaty of extradition
between or among the H,C,P,s exeept as may be expressly provided
by the terms of this Convention,

New Article
The provisions of the present Convention are without

projudiee to any arrangements that may be made for the surrender
of war eriminals and other war offenders 4o anfaternational court

Article XI
(Demunoiation and termination text provisionally reserved)

Article XII
The present Convention shall be ratified,
Batifioation shall be deposited aa soon as possible with
Se o e s 0o s+ s W will notify such deposit to all signatories,

P-TOOQ
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Avdante JyxT  tc Ho 4t .

The present Canventian -han 1 ‘ocme intd L *onp manth

after the date on whioh: 4t shall have .been ied on behalf
of two of the H.,C.P.s, . Thereaffer it shall take effeat in the
case of each H,G, P, one month after the date of the deposit of
the ratification on its behalf With veveecesvses

. .In faith whereof etg, .. .-
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UNITED NATIONS WAR CRIMES COMMISSION .

T0 ICTION OF PROPOSED COURT

prepared by the Sub-~Oammittee

PART I: JURISDICTION TO TRY OFFENCES

A, Offences in regard to which the Court has jurisdiotion

(1) hat is the nature of the offences themselves?

This has been defined by Committee II's Article A (Prousu 1)
and Artiole B (Preuss 29).

(2) Preuss Article 2 provides that alleged offenders shall be
punishable irrespective of their ar position, and punish-
ment may be inflicted not merely for the commission of an
offence but also for ordering, causing, alding, abetting o
inciting another person to commdt the offence.

(If retained, this formila should perhaps be completed by
inoluding a reference to failure to prevent the offence being
commd tted). _

B, Persons over whom the court has jurdsdiction

Corxdttee II's Artiole A (Preuss 1) limits the court's jurds-
diotdion to “members of the armed forces, the civilian authoritdes,
or other persons acting under the authority of, or olaim or
colowr of authority of, or in concert with, a state ar other
political entity engaged in war or armed hostilities with or in
hostile ocoupation of territory of the United Nations, ar any
one of them".

Is this satisfactory?

C. _Relatdonship between the court's jurisdiction and that of
national courts

The court is intended to deal with offenders whom there is
some reason not to bring to trial in national cowrts. How is
the distinction to be made?

/The following
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The following are suggestions which were made in Comdttee II
when the Commdttee was discussing the question whether the
international court was required ar which are contained in the
Proeuss draft:=- )

(1) Where the alleged offender is charged with offences cormitted
in the territories of more than one United Nation or against
nationals of mowe than one Undted Nation the txial must be by
the court unless the nations concerned agree to his being tried
in the courts of one of their number (Preuss Article 27, par. 4)

(2) In cases not falling within (1) above the United Nation against
whom the offence has been tted may at its own discretion
try it either in its owmn cowrts or before the international
oourt (Preuss Artiole 27, per. 3).

(3) If 1% so wishes, a United Nation has sole jurisdiotian over
war crimes oom:d.tted by 1ts nationals or former nationals unless
the case falls under (1) above (Preuss Artiocle 27, par. 2).

(4) In cases over which no national court has juisdiction the
alleged offender must be tried by the ocourt.

It appears from the Comndttee's disocussions that such cases
were (for example) expected to ocour

(a) as the result of the alleged United Nation not regerding
the offence as punishable by its courts and feeling for some
reason (o.g. oonstitutdonal reasons).unable to alter its
law so as to give it8 oourts jurisdiotion;

(b) as result of the offence being one over which no
court ocould have or assume Jurisdiction.

(5) To encourage swrrender of alleged offenders by neutral states,
the surrender should be made to the court and the trial be held
' before the court.

(6) The court should have sole jurisdiotion to txy Hitler and other
arch criminals, since it alone would have enough prestige and
could be trusted to inflict proper p\ﬂx:lsh:wnt.

Note: An alternative #o (1) above would be to entrust the War Crimes
Comunission or other United Nations politdcal organ with the
right to decide disputes between Govermments as to who should
t:yaparﬁ.mﬂnrm:rdnalwhoremvalaimdtotryhim.
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PART II: AUXILIARY JURISDICTION

A. Obtaining custody of war ariminals

Under the Preuss draft the United Nation having custody of
an alleged offender, whom anather United Nation wishes to
put on trial, never hands him over directly to the latter
state as is the case under the Trensfer Convention. It is
the court which calls for the handing over of the alleged
offender, roceives him into its owm ocustody, and, if it does
not try him, hands hin over to the apporopriate United Nation.

The question arises whether there is any place for this
system if the Transfer Convention is adopted.

B. Prosecution before the court

Should the prosecution be conducted by an organ of the
court, or of the United MNatdons or individually by each
United Nation?

If there is such an organ, should it have the power to
select persons for trial before the court, as in the Preuss
draft (Article 22 par. 4(b) and Article 28 par. 4) ?
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"" UNITED NATIONS WAR CRIMES COMMISSION

Progress made down to July 7, inolusive.

At its two prwim meetings the Committee adopted a
reading Articles A, B and C, (Docs, IT/21 (1) and I11/21 (2) )

laying down the k:lnddorfonou to be dealt with by the Oourt

the law applicable, and the persons capable ofbeingyroueoutea for
the offences in quutl.en and the degree of oonneotion with the
offence which might make them 1iable for punishment,

Notice has been given by Dr, Eder and Monsieur de Baer that
they propose to re-open the question of inoluding in Article B a
reforence to the general principles of oriminal law,

At the meeting of July 7th the Committee her considered
Doc, I1/23 entitled "Questions as to the Jurisdidtion of the
proposed Court”, parts A and B of which had been disposed of in the
previous mtingl. The result of the discussion was as follows :

PART I, C.
Point (1), It was deoided to alter the text to read :

"Where the alleged offender is cherged with offenees committed
in the territories of more than one United Nation or againat
nationals of more than one United Nation, and the question
which United Nation shall bring him to trial is not govergned
by the "Convention for the Tranafer of War Criminels and other
War Offenders", or otherwise settled L, agreement, the trial may
be before the court,"

Point (2), It was agreed that subjeot to para, (1) a United
Nation againat whioh an offence has been committed may at its
own disoretion try the offender either in its own courts or
before the intemational court,

Point (3), according to which a United Nation would have sole
Jurisdietion over war orimes committed by its nationals or former
nationals was rejeeted, and it was agreed that the point fell
under the Tranafer Convention and should be raised in
eonneotion with it,

Point (4), relating to cases outside the jurisdiction of national
oourts was reserved in the hope that the Committee might discuas
it in the presende of certain members who eonsidered the court
negegsary for the purpose of dealing with cases of this kind,




Point (5), re the -surrender  of dlégé‘tl"o'tfm to the

oourt by neutral states was rejected as inconsistent with the
Tranafer Convention. L

Point (6), to the effest ‘that the court should have sole
Jurisdiction to try Hitler, eto, was reserved in order to be

discussed, if possible, when ‘the members proposing this
courss were present, :

PART . II

Seotion A, eontemplating use of the court to obtain custody

s 0P xrnrindmlu was rejeoted as inconsigtent with previous
deof8ions of the Committee, - : '

Section B, .relitting. to the attachment to the court uranorgan
to conduet prosections was reserved in order to be discussed,

if possible, when .certain members in favour of such an
ingtitution were present,




/
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SECRET 11/25
18 July 1944

UNITED NATIONS WAR CRIMES COMMISSION

COMMITTEE II

Notes on the Second Reading of the "Transfer
Convention" (II/22) at the Commttee's meeting of 14 July

Desaription of purpose of the Convention

It was decided to substitute the word "surrender" for the word
"transfer" throughout the draft convention on the ground that it
was the appropriate legal term.

Article I
Th® opbning words were changed to: "The H.C.Ps. mutually agree

"o surrender to each other for the purposes of twrial or execution
"of _;'%gm‘." These words appeared in the Ministers of Justice
draf't.

The SECRETARY GENERAL pointed out that the description of the
persons to be surrendered under this Article, viz. "persons cce..

"__c_h_grggé'r with or convicted of an offence against the laws and customs
"of war", did not correspond to the description of war crimes
in Artiole A of the draft on the Internmational Cowrt (Doe. II/21(1))

which is "War orimes, including offences against the laws or oustoms
"of war."

Dr, LIANG replied that the two drafts would heed to be harmonised
when the draft on the Cowrt was finished.

Article II
Amended to read as follows:- \

"The H.C.Ps. further mutually agree to surrender to each other,
"according to the procedure provided hereinafter all persons, nationals
"or former nationals of the requesting state, who are within their
"jurisdiction and are charged with or convioted of w aid or
"oomfort to the enemy or of an offence committed with intent to
"further the cause of the enemy or of an offence comrdtted by means
"of the power or opportunity afforded by a state of var or armed
"hostilities or by hostile occupation of territory of the requesting
Ilsmw!l.

/ Artiocle III




Article III

No change

Artiocle IV

. To take account of the fact that the United States and probably
the United Kingdom will employ military tribunals, the following
changes were made:-

At 1.B.-2° read: "2° that judgment or findings and sentence
“will be pronounced in open court;" -

At 2,-3° read: "3° the original or an authenticated copy of

"the judgment or findi sen given by the te
"oourt in respect of tﬁ? n the presence of offender."

Add following new final paragraph: "The term 'court' as
"used in this Artiole shall inoclude a military tridunal."

Articles V & VI
To make the meaning clearer, the following text was substituted
for the existing text of the second paragraph of Artiocle V, visz.
"A H.C.P. may refuse to surrender an alleged offender, if the
"offence for which his surrender is requested was cormitted within
"that H.C.P's. jurisdiotion.”
The decision on Articles V and VI was adjourmed to the next

neeting of the Comuittee in order that a question raised by
M. Milanovitoh might be further examined.

Artiole VII
No change
_ A_gbt_.'g._t.:le VIII
-It was decided not to insert the ocontemplated paragraph on
judioial assistance.
Articles IX & X

No change

The Secretary General was asked to propose a new text for this
Apticle. He suggeste the following:

- "If any provision of this Convention should conflict with the
provisions of any agreement which may be conoluded between all or
some of the H.C.Ps. for the nurpose of establishing & Joint tribunal,
whother civil or military, to try porsons accused of offences
falling within the scope of this Convention, the lattexr provisions
shall prevail."

Articles XTI, XII & XIII

No change
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11/26.
SECRET | 1 August, 194k
UNITED NATIONS WAR CRIMES COMMISSION

(Mr. Dutt's proposal as amended by a
Drafting Committee).

It appearing to the United Nations War Crimes Commission
that 3 ;

1. The Supreme Commander, Allied Expeditionary Forces,may
establish military tribunals, and prescribe their composition,

powers and prooedure;

&, Suoch military tribunils have jurisdiction, without reference
to the territorial 1limits of the camand, to try all persons,
military or civilian, who are within the custody of their
convening authority and who are charged with having commipted
offences in violation of the laws and customs of war;

3¢ Such military tribunals provide just and expeditious means,
in addition to any international Court which may be established
by Convention, for the trial of persons charged with having
committed offences in violation of the laws and customs of war
who are apprehended by the Allied Expeditionaxry Forces in the
course of military operations or are transferred to the Supreme
Commander by any United Nations Govermment for trial,

It is recommended, therefore, that the United Nations
Governments request that the Supreme Commander, Allied Expeditionary
Porces, appoint such military tribunals, as he may consider
advisable, for the trial of any persons who are charged with having
committed offences in violation of the laws and customs of war
and who are apprehended by the Allied Expeditionary Forces in the
course of military operations or are transferred to the Supreme
Commander by any United Nation for trial,

&
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It further appears that sueh military tribunals have
Jurisdietion to try all persons, militery or oivilian, who are
charged with having eommitted war erimes and are within the custody
of their eonvening authority,

It is believed that such mjlitary tribunals provide a just and
expeditious means for the trial of war eriminals pending the
establishment of a United Nations War Crimes Court or Tribunal,
and thereafter in addition to such ecurt or tribunal,

It is recommended, thorefore, that the United Nations Governments
request that the &wnm Commander of co~operating United Netions
military forces in each theatre of operations appoint militaxy !
tribunals for the trial of eneny nationals who are charged with
having conmitted offences in violation ©f the laws and ocustoms of
wer, upon the following canditions

() That, in ascordance with the first paragraph herecf, a United
Nations Government request in writing that such enemy nationals be
tried by such a tribunal,

(b) That, in accordance with the first paragraph hareof and
ocnsistent with the jurisdiotion of such tribunals, the United Nation
so requesting such a trial surrender oustody nt the acoused to the
oonvening authority of the tribwunal, , :

(o) That the United Nation so requesting such a trial produce
substantial evidence of the guilt of the accused and fully co=opavate
with the oonvening authoarity or his designee in the preparation and
trial of the case, inocluding the attendance of witnessea and’ the
production of documentary and other evidenes,

(d) That the tribunal does not sit in the territory of any
United Nation, excepting, however, when necessary the territory of the
United Nation requesting such a trial,

‘(2) That in case such a trial terminates in a final sentence of
imprisonment the sentenoce shall be executed in such manner as the
supreme commander shall direet,
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11/27
2 August 1944

UNLTE

NATIONS WAR CRIMES COMISSION

|}

PROGRESS REPORT BY THE SECRETARY-GINERAL

For Articles adopted and decisions taken in previous meetings
since the close of the ganeral discussion sce Documents II/21(1),

11/21(2) and IL/2.

At its last meeting (27 July 194%4), Cormittee IT continued its
disocussion of the questions regarding the Court's juriadiction
which are raised in Document 1I/23.

Dr. Liang pointed out that the reason for not providing that
the Court should obtain surrender of var oriminals to it by neutral
states was that a differcnt policy had been adopted by the
Commd ttee, and not the roason stated in Dooument IT/2.

The Secretary-General was asked to draft an Article making
clear the meaning of the decision recorded in Document IT/2,
Part 1. C. Point (2). fThe Dollowing teort is herevith subirdtted
for this purpose:

"Subject to the provisions of this Convention, the
United Mations may at their om discretion bring persons
acocused by them of war crimes falling within Article A. to
trial either before the international court or before a
competent national court." -

The quostion of trying Hitler and other arch-criminals before
the cowrt was raised and the following Articlie was adopted:

"The United Naticns may agree upon a list of persons
agcused of war crimes falling within Article A. for whose
trial the intermational court shall alone be oompetent.”

The question of attaching to the court an organ to conduct
prosecutions was reserved.
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SECRET ; 11/28
REVISED TEXT.
29 Auguat, 1944,

UNITED NATIONS WAR CRIMES COMMISSION

COMMITTEE II

"ESTABLISHMENT OF AN INTERNATIONAL CRIMINAL COURT,
QUESTIONS CONCERNING THE MODE OF PROSECUTION.

(M, de BAER)

1. Should the prosecution before the Internstional Criminal Court
be conducted

(a) in each case by a Publio Prosecutor belonging to the nation
concerned in the crime, or e

(b) should all prosecutions be conducted by a United"Nations'
Prosecuting Office attached to.the I.C.C.?

If solution (o) is adopted

What will be the legal basis’ of the prosecution (it should be
borne in mind that the crimes charged will mostly be orimes
by international law)? '

In whose name ond how will the prosecution be conducted when
there are several nations concerned in the crime?.

If solution (b) above is adooted :

Is it agrecd that in this case the law to be applied vill
be the law provided in the Convention instituting the I,C.C. and that the
progceution will bé conducted, not in the name. of ¢ne particular nation,
but in the name of the United Nations as a whole?.

The fellowing questions are framed on the cesunption that the
Committee ngrees upon o Progecuting Office acting in the name of the
United Naticns,

-

2. Vhot should be the functions of the Prosecuting Office :
To receive the dossicers and/or complaints?

To conduct investipations as to the identity of ersons accused
vhoge identity is incomplete and as to the whereabouts of the
accused, and to toke any steps to this effect including
inspection of nemy records, documents or archives?

To arrest the accused and to nscertain in each casc whethor
the person arrested is the person vanted?

To tzke down preliminery stotements of the accused?
P, 1,0,
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To collect preliminery information from possible witnesses?
To take charge of exhibits to be presented to the Courts?
To formulate the charge, to select ond prepare coses for trial?

To bring accused persons and/or witnesses before the Court
for trial? : .

To act before the Court on behalf of the Prosecution?

To keep records of = and to centralise documents and information
on = war crimes?

To ensure that the judgments and orders of the Court eare
Oarl'ied O‘l.lt?. ! L

3, - If large numbers of ex-enemies, or whole organised groups
(such as the Gestapo) are interned, should it be the function of the
Progsecuting Office :

=~ To ferret out among thém such persons as are or can be accused
of woxr crimes?

- To sift, emong the material provided, that which can usefully
serve as evidence in other cases of war crimes?.

4. Shoufa the Prosecuting Office :

~ Function only in respect of cases which are to be brought before
the I,C.C.7 - )

Or should it be expected to act in lieu of the Germen authoritics
in the carrying out of letters of request or in any other
activity in which it is asked to assist the national courts of eny
one of the United Nations?,
5, How many members should the Prosccuting Office include? Should
it be presided over by o Chief Prosecutor, responsible for the good
adrinistration of the Office?, :
6, Should the Chief Prosecutor :
= Be conatantly in touch with the Wexr Crimes Comnission?
=~ Follow the governing directions given by thg Woxr Crimes Commission?
= Be chosen among the menbers of the War Crimcs Commission?.
7. What should the nome be
- Of the Prosecuting Office or Commission? in English
= Of the Chief Prosecutor? and
= Of his deputiea? in French?

8, By whom should the members of the Prosecuting Office
be appointed i

-~ Individually by cach one of the United Nations 7

~ By a conference of representatives of members of the
United Nations?




= Ry the I.C,C.?

= By the United Nations War Crimes Commission?

By the League of Nations or whatever world ~uthority taokes
its place?

Or ghould the United Nations War Crimes Commision be merged
wvith the Prosecuting Office?.

For how long should the members of the Prosecuting Office
2 appointed :

For the whole life of the I,C.C,?7
For 2 = 3 = L. years?,

10, Should eny special gualifications be required from the members
of the Prosecuting Off'ice?,

11. Should the "Agency" which has been recommended by the War Crimes
Commission be merged into the Prosecuting Office or should thesec two
bodieg remain separate?,
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f
disoussian of the jurisdiotion to be given to the Oourt, inoluding
the law appliocable Ly it,

It omtains all the articles adopted in fimst weading, or drafted
by me on the Cimmittee's instruotions, I have made a few shapges to
remove awkward expressions,

The term "High Contraoting Parties" has been substituted for
"United Nations", The latter expression seems opon to sericus
objeotion an two grounds: Thexe is no offieial agreemsnt as to’
what states it inoludes and differences of opinion on this point may
exist or arise, and, ewen if the exact eontent of the expression were
fixed, there is no certainty that all the United Nations will be
partiea to the Convention. . .

I have inserted one artiocle = Article AA = on my own initiatdve.
It performs two purposes

a) It provides for oreating the Court and giving it the Jurisdiction
described in the other artioles,

b) It deals with a question of jurisdiction not yet discussed, namely
that of campetence to bring the persons referred to in Article A to
trial before the Court,

ARTICLE 4 (Prouss 1)

1. War orimes, including offences against the laws or oustoms of war,
which have been committed by members of $he armel forces, the eivilian
authorities, or other persons acting under the authority of or claim

oar colowr of authority of or in concert with a state or other political
entity engaged in war or armed hostilities with or in hostile ocoupation
of territory of the High Contracting Parties or any one of them,

shall be punishable in accordance with the provisfons of this Convention,

2. Other offences may be brought under the provisions of this
Comwention by a decision of the High Contracting Parties,
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ARTICLE AA
(Inserted by Secretary-Generel)

A joint tribunal, to be known as tlis United Na.tims War
Crimes Court, shall be established by the High Oomtrecting Partdies
in aocordance with Articles veses ANd essse DOlow and .hln have
Jurisdiotion to try and pronounce sentence upon all persons charged
by the. Governments of one or more of the High Contraoting Parties
with the commission of offences to which Article A applies,

ARTICLE AAA.

1. Subjeot to the provisions of this Canvention, the High
Contracting Parties may at their own disoretion bring persons
acoused of offences to which Article A applies to trial either before -
' the United Nationd War Crimes Court or before a competent national
court or national military commission or other military tribunal.

24 The High Contracting Parties may agree upon a list of persons

accused of war orimes for whose trial the United Nations War Crimes
Court shall alone be competent,

AMIOIE B, (Preuss 29)(1)

In the trial of persons charged with offences to which Artiole
A epplies, the United Nations War Crimes Court shall apply

(2) General intermational treaties or conventions deolaratory of
.the laws of war, and particular treaties or oonventions establiashing
laws of war expressly recognised by the belligerent atates;

(b) International customs of war,.ss evidenoe of a general practice
accepted as law;

(c) The principles of the law of nations, derived from the usages
established among oivilised peoples, from the laws of humanity, and from
the dictates of the publioc omaoienoe.

(d) Judicisl deoisions as subsidiary means for the determination
of the rules of the laws of war,

ART B 2

All persons, irrespective of their rank or position who,
either by a positive gct or by an omission, have committed or attempted
to commit or have ordered, caused, alded, abettsd or incited another
person to gormit a crime within the meaning of Article A shall be
punishable as principals or accessories in accordance with the
' provisions of this Convention,

/

(1) Certain members of Committee II have given notice that on second
reading they will raise the question of inserting the "general
principles of criminal law recognised by o:l'ri.l:lsed nations' as
part of the law to be applied by the Court,
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MR, DUIT thought the staff of office could not fail to be
numerous and expensive, and doubted if his Government would be
prepared to share in such expenses,

SIR CECIL HURST said consideraticns of expense could, unfortunately,
not be ignored in setting up an international institution and the
fact that it would be a convenienoce to some United Nations wes not in
itaelf a reason for oreating a proseouting office,

M, de MOOR considered it:to be a necessity, not a convenience,

MR, PELL urged that the Commission should prepare in advance to
deal with all cases which were not at present within its competence
bu‘bwhichitnﬂ.ght'be mddenl.yoallodupon to deals

M, MILANOVITCH suggested that each state might maintain and pay
for a representative in the prosecuting office, The deoisiém to set up
the office might, however, be adjourned until the Commission knew
whether the cowrt would try Hitler, .

SIR CECIL HURST said that trials for war orimes would have to
take place in several fields of operations = not mexely in the Western
Burcopean field « and not one but several progecuting off'ices would
be required. It might be difficult to find lawyers to staff" them,

M, CYPRJAN on the contrary thought me office in Europe would
be sufficient,

On the motion of M, MILANOVITCH it was decided to poatponec any
decision on the question of a prosecuting office and pass to other
questions regarding the proposed court, The firat subjeot to be .
considered would be the question of oresating United Nations Military
Tribunals (II/26 in the revised version to be produced by Mr, Dutt,
Col, Hodgason and M, de Baer),
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UNITED NATIONS WAR CRIMES COMMISSION
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CONVENTION FOR THE ESTABLISHMENT OF A
UNITED NATIONS JOINT COURT

Draft Articles on the Election and “rganisation
of the Court (Preuss Chapter II)

(Adopted in first reading on 2 August)

(N.B. This text was adopted some time ago - see Doo. I1I/29.
It is reproduced because it is referred to in the sub-.
sequent Articles).

l. War cximes, inecluding offences against the laws or customs of
war, which h.e.v'e been cormitted by members of the armed forces, tho
civilian authorities, or other persons acting under the nuthoriw
of or claim or colour of authority of or in concert with a state or
other political entity engaged in war or armed hostilities with or
in hostile occupation of territory of the Hish Contracting Parties
or any one of them, shall be punishable in accordance with the .
provisions of this Convention. :

2. Other offences may be brought under tho provisions of this
Convention by & decision of the High Contracting Parties.

Article A 1. (Preuss 3)

(This replaces Article AA of Doc. I1/29)

There shall be established for the trial of persons charged
with the commission of offences 8Pef ed in Article A a United
Nations War Crimes Court comprising such Divisions as may be
constituted in accordance with the provisions of Article A 5.

Artiole A 2. (Preuss b)

The first meeting of the Court shall be in London. It shall
there decide upon its seat, which it may change at any time. It
may decide to meot elsewhere than at its seat.

Article A 3. (Preuss 5)

The Judges of the Court shall be notionals of the High Contract-
ing Parties and shall possess the highest logal qualifications
They shall be conversant with one of the offiocial languapges of the

C
SIS 54..-’1.. ove\ -~

This word, suggested by Sir Cecil Hurst, secias rore accurate than
“with" since all tho Divisions (Chambers) are of equal authority.
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Article A 4. (Preuss 6)

The Cowrt shall be composed of Judgew clected in accordance
with the provisions of Article 6.

Article A 5 (Preuss 7)
1. For the trial of cases the Court shall sit in Divisions.

2. Each Division shall consist of not less than five Judges who
shall be designated from time to time by the President of tho Court.
The Divisions shall sit at such places, and shall continue to

exist for such periods, as the Presidant may determine.

3. DNot less than five Judges shall sit to hear and detcrmine each
case.

Artiocle A 6 (Preuss 8)

(N.B. This Article has been rcdrafted by the Secretary
General to adapt it to Cormittece II's decisions under
earlier Articles and to the r8le vhich the "Panel" is
apparently going to play in the Cormittee's :cheme).

The (@first) Judges of the Court shall be elected in accordance
with the following provisions from a Panel of persons having the
qualifications specified in Article A 3:

a) Within thirty days of the ontry into force of this Convention
each High Contracting Party shall appoint three duly qualificd
persons as membérs of the Panel. The names of the persons so
appointed shall be transmitted to His Britannic Majesty's Principal
Secretary of State for Foreign Affairs in the United Kingdom, who
shall forthwith communicate them to all the High Contracting Parties.

b) Within fifteen days following the notification of the com-
position of the Panel, His Britannioc Majesty's Principal Sccretary
of State for Foreign Affairs in the United Kingdom shall convene &
conference, of the hoads of the diplomatic missions accredited by
the High Contracting Parties to the Court of St. James's to mect in
London 2t such time as he may fix. Any High Contracting Party
not represented at the Court of St. James's may appoint a special
representative.

¢) The conference shall, by secret ballot 2nd by such method of
voting as it may determine, elect the Judges from among the membcrs
of thc Panel.

d) After the olection of the Judges, the Panel shall continue
to oxist for the purposes provided in Articles - below.

@) A state which becomes 2 party to this Convention after its
entry into force shall be entitled to appoint members of the Panel
in accordance with proviaim (a) above.




~
lto: This is a preliminary document intended exclusively for the
personal use of members of the Commission and their substitutes,

SECRET I1/33,
¢ . 9th Scptembcr, 1944,

UNITED NATIONS WAR CRIMES _COMMISSION

CCNVENTION FOR THE ESTAELI&H'MEM OF
A _UNITED NATIONS JOINT COURT

Amendments in draft articles (Doc. I1/32) as a
result of the meeting of 7th September, 194,

Article A !Preuas 12

No change

New _Article

Insert Article C (Preuss 2) from bottom of page L,
after redrafting,

Articles 4 1 (Preuss 3) to 4 5 (Preuss 7)

No change

Article A 6 (Preuss 8)

Para, (d) last line: for "ribunal® read "Court",

frticles A 7 (Preuss 10) to A 13 (Preuss 19)

No change

Article to be substituted for Preuss 22

1, The responsibility for the conduct of prosecutione before
the Court will in general reast with the Government of' the
United Nation by which the case is brought beforc the Court,

2. The Conference referred to in Art. A 6 (a) shali appoint an
officer to whom may be entrusted the conduct of the procecution
in any case in which the Government of the United Notion primarily
concerned pref'ers that the prosecution should not be undertaken
by its owm repregsentativeg,

J¢ This officer shall be asgisted by such staff cs the Court

may think necessary,

ke The expenses incurred in conncetion vith the prosceution of
cases entrusted to the officer appointed by the Court zhall be
borne by the State which has transmitted the cese to the

Court,

Preuss 23 adapted

No change
l—.).'f lol
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article A 14
Incorporate in Preamble

hrticle B (Preuss 29)

Para, (a) third line:

Delete the words "expressly recognised by the
belligerent states",

Ingert new para,(c):

"The principles of oriminsl law generally recognised
by oiviliacd nationg!

(5} e 1)

A

Article C (Preuss 2)

Insert as new article after Article A (Preuss 1)

Preuss 30 A

The substance of this article wes regserved for
inclusion in the Genorfl Recommendations to the Court.
\

Article D (Preuss 31)

No change

Article E (Preuss 32)

No change
Article F (Preusf 33)

Para, 2, gecond and third lines:

Deletes the phrase "with the approval of the Court
wiith which he is to be tried”

Articles G (Preuss 34) to L (Preuss 38)

No change

’

Article N (Preuss 39)

Firgt line: the word "Divisions" should be "Divicion"

Article N (Preusa 40)

No change




-

Article O (Preuss 41)

Redraf'ted to read :

"Sentences shall be executed as dirccted by
the Court".

Article P (Preuss 42)

Omit
Preuss U
Para. 1l:

1, All expenses involved in the emecution of this
Convention, including costs arising from trial proceedings
and from the exccution of such sentenccs as may be imposed,
shall be defrayed in such manner as the High Contracting
Parties may determine,

Paras, 2 and 3:

Reserved for redraf'ting by Diplomatic Conference,

Prcuss L)

Omit

Ratification, Denunciation and Termination

Reserved for Draf'ting Committeec.
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SECRET 11/ 34
8th November, 1944,

UNITED NATIONS WAR CRIMES COMII SION

The Secretary-General believes that the following
communication, dated lst November, 1944, which was handed to him
by M. Gros during the Commission's meeting of 7th November, will

be of interest to the members of Committee II,

Translation

A SERVICE UNDER THE MINISTRY OF JUSTICE IS TO
INVESTIGATE THE WAR CRIMES OF THE GERMANS AGAINST
THE FRENCH (Resistance 1.11.44)

Since 1942 there has been at work in London, a oc¢muission of
enquiry into war crimes set up by the United Nations under the name
of the "War Crimses Commission", With the object of assisting the
work of this commission, i.e, the bringing to trial of the German
criminals who have perpetrated so many misdeeds in our country, a
gervice under the authority of the Miniastry of Justice has been .
created in France, Its addreas is 22, Place Venddme and its name the
"Service des crimes de guerre emnemis",

Its function is to bring together 21l the obtainsble informetion
and, after careful verification of the reported facts on the spot,
to submit the files to the War Crimes Comndssion,

The importance of the gervice and the exténsiva character of
the enquiries vhich must be conducted throughout the country will at
once be realised,

But the dopartment's activity goes further than thias, It is
unfortunately only too true that our Allics, in particular the
Americans, too often refuse to believe the stories of atrocities
which are reported to them, Accordingly it has been decided to
organige an exhibition at an early daute, and vublish in every language
bocklsts on the subject, in order to prove beyond all qusstion that
the civilised world has no right either to forget thesc atrocities
a8 it did only tecothoroughly in 1918, or to make it sasv for the guilty
to eascape chantigemeng,

The French commission will make it its perticular care to
discover vho were the persons who werc responsible for the maguacros
and strocities; mere ogents will not be punished unlesz they did
something to aguravatec the horrible character of the ncts they were
ordered to do, The commizsion will also use its best endeavaura tvo
frame a clear definition of what is to be understouod by ‘@ war cring,
This is a delicate matter, but the Blaughter of women and children,
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the burning of hospitals, churches, villages, the torture

of victims before they are put to death, vhich have occurred both
in France and Germeny, cannot be regarded as acts of belligerency:
they are crimes ageingt humanity ond degerve cxemplexy
punishment,

The commission also considers the systematic pillage of the
French nation to be a war crime and, difficult as it ieg to do so,
it will toke every possible step to find the evidence of this
work of destruction and death,

All French peovle are asked to help the "Service des crimes de
guerre enncmis" and to report facts and incidents of which they
are awore or have been witneases either at the Bervice's headquerters,
22, Place Vondbne, or at the branchea vhich will be oreated in all
the departments,
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Note: This is 2 preliminary dooument intended
oxclusively for the personal use of members
of the Commission and their substitutes.

11/35
21 November 194L

UNITED NATIONS WAR CRIMES COMMISSION

Reproduced below is the text, commuhiocated by
M. Gros to the Seoretary-Gene-ral of tho Deerce
ostablishing the Pronch organisation for the
doteotion of War Crimos of which an accoust was
given in the Dooumont II/3.

Translation

Decreo of 14 October, 194k, cstablishing
a tomporary Sorvice fﬁ investigation

of cnemy War Crimes

The Providional Government of the French Republio,
Having oonsidered the report of the Kecper of the Seals

and iinister of Justice,

The Inter-Allied Declaration of 13 January, 1942, con-
cerning the punishmoent of war crimes,
The Decree of 22 June, 1944, setting up an Inter-Commissional

Commission for Wor Crimes,

The Ordinanco of 28 August, 1944, concerning tho punish-
nent of War Crimes,
Ordains as follows:

Art. 1 A teuporary Service for the detection of enemy wor
orimes under the authority of the Dircctorate of the
Cabinet of the Keeper of the Seals is cstablished in the
Ministry of Justice.

Art. 2 This Servico is generally responsible for all matters
concerning war crimes. It is in particular respons-

ible; -
/ For

(1) Prom Journal Officiel de la Republique Frangaise, No 99,
of 15 Oct , 194




(1) For making all investigations conccrning such
crimes, centralising all work done, information
collected and statistics oconpiled, and conserving
the ovidence of such crimes; .

(2) TFor co-ordinating the activity of the other
scrvices concerned, giving them the necessary
instruotions, setting in motion and sceing to the
carrying out of searches and enquirics for the
purposes of deteoting crimes committed by the
eneny, compiling tho "dossiers" relating to those
crimes and bringing the cases to trial;

Preparing & "black-book" of cnery crimcs for
pvublication and employing all other possible
nmeans of informing the public about the subject;

(4) raintaining the necessary contact with the Allied
civil and militery authorities.

Art. 3 The Service may for this purpose require the
corxnunication to it of 21l information concerning
onery crimes coming to the knowledge of any other
service, administration, individual or body.

Art. 4 The Chief of the Service of Eneiyy War Crines, or
his reprosentative, shall be a nember of tho Com-
mission set up by the Decree of 22 June, 1944.

Art. 5 The composition and oporhtion of the Secrvice shall

be regulated by a Docree made on the proposal of the
Kecper of the Seals and IMinister of Justice and of
tho Minister of Finance.

Art. 6  Tho present Decree shall be published in the Journal
Officiel and shall have the force of a law




Nots: This is o proliminery document intended uxclus‘m'iy
for the personal use of members of the Commission and
their substitutes,

11/36
29 Novenber, 1944

UNITED NATIONS WAR CRIMES COMMISSION

REPORT OF M. R. ZIVKOVIC ON THE MODIFICATION OF THE

SYSTEM. NOW _IN OPERATION FOR COLLI COLLECTION OF' | EVIDENCE

IN RESPECT OF /AR CRIMES AS PROPOSED BY THE AUSTRALLAN
DELEGATION,

The proposzl of the Australian Delegation to modify the present
gystem of collecting evidence of war crimes by the setting up of =
Special Buresu undor the United Nations War Crimes Commissien, which
would operate in addition to the existing Nationel Offices, involves
the consideration of the following practical issues @

The Threc Jctivitieg: The work of investigating war crimes as
entrusted by the United Nationz Governments to the War Crimes Commission
embroces three distinet activities:

(1) ~The investigation of war crinmes.

(ii) ~The identification of war oriminals in order that they may be
apprehended and surrendered to the competent authorities,

(iii) ~The maintenance of contacts and collaboration between the
War Crimes Commission and the United Nations Governments, on
the one hand, and the National Officea, the military authorities,
ete., on the other, in view of the two activities citcd above. '

I. The Investigation of War Crimea,

A. 4t present this investipgation is being conducted entirely by
the Netional Offices, which appears to be naturzl in view of the fuct that:

~Most war criuwes were committed on the territories of the occunied
countrics:

=¥ogt war criminsls will be tried by the courtas of the countries
vhere they committed their erimes,

B, It iz, howsver, o fuct that the following ceses are not fully
or quite gatisfactorily covered by the work of the Nationad Officcs:

The collection of evidince in regpect of war crimeg committed
sgaingt nationals of the United Nationz outside the boundaries of thoir
countricas, i,0.:

() On ensuy territcry, such as crimes wgainst prisoncrs of w Ty
workers, etc,;

(b) On the territory of snother United Nation under onony
occupation, such a8 orimes againat Czechs in France, Dutch

ill l:"“ f ::J]' -9 e LC.’

On the }.I.g a0l ,
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For the collection of evidence in' guch casés the National
Offices have at their dispopal the following two meang

~The testinony of their nationals who have been repatrianted
from enemy territory or the Occupied territory of another Uniteqd Nation;

~Investigation ¢onducted at the Tequest of a National Office by
the Allieq authorities “ceupying the eneny territory concerneg and/or
tent services of the other Unitea Nation on whoge territory
the crimes were comritted,

sion
at the last meeting
subject of thig report

=fhether to &llow the bregsent gtate of affairs to continue oznd go
Place on each of the Governments ceoncerned the entire burden vith 11 the
necessarily complicateq machinery of applying to the verious Ailied
authorities in erder to obtain the information snd/or action desired ;

=0r to set up within the yar Crimes Commission a central Intere
Allied Inveastigation Bureau through which a11 the Governments would
coneentrate thoip Perticulsr requests,

‘ The 2doption of the latter would result in expeditious ang uniform
action by an internationsa body dealing soulely and suthoritatively vith
such matters buth on bchalf of all the United Nations and of the
barticulzr Government; concerned,

Ce The fo].loz.ing are the other cases net or not fully or
sati:;factori]y coverced Ly the work of the National Off'ices i

1.  The collectior of “Vidence in réspect of war orimeg the details

of which ars net available to Wy particular Hational Office, but
which would be Hore easily available to an Intere1ieq Inveatigation
Bureau, 4An Cxamplo is provideq by the present 8ystem of
intcrrogat:lng Prisonergeof —yar which though carricq out by the

B.B,C, off‘ici.;l;, etc, is not carried out by the War Crimeg
Commiszion, \

2+ The coliection of evidence in respoct of yiar orimeg committeq
by individualg the f2aponsibility for which is the common concern
of &il Gow:m'..'-;nt:s, such as crimes committed by individualg

whose responsibility cannot be geographically localised,

3¢ The coll ;:ction of eévidence in respoet of war crimes not covered
by domestio legislation of the United Nations Governmenty,

ke iny Supplenentary investigation on the bagis of evidence
already collected by the National Off'iceg,

The sbove cageg not being covered by. the ork of the Hational
Of‘f'icr:.-,-, the ereation of an additional Inter-illieqd body apoears to
be not only advisal le Yot nocegsary,
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11, The Identification of Wor Criminala.

after the liberation of their respective countries, the
Governments of the United Nations will have, and, in fact already have,
in their custody a number of waer oriminals, mostly prizoners of war
that have fallen into the hands of their armdes, Ths competent
naticnal suthoritieas should then proceed to identify them, in the first
place, in order to classify those who are wanted for trial by their
owm courts,

Put, many other wented war criminals will be outaside the boundaries
of the' respective United Nations territories, among them 2 number of
individuals vhose crimes have been established, but whose identity has
not yet been fully established, The Governments and National Offices
concerned then have to make requests for the identification, detection
end eventual apprehensicn and surrender of such criminala,

Such cases not being suitable for presentation to the War Crimes
Commiszsion on account of the lack of identification, here agoin the
Government:; would have to decides

(2) Zither to apply direct to the competent asuthorities of
the territories where it is expscted that the criminals
will be, according to their nationality or any other
indication, in order to obtain anssistance in identifying
the criminals,

(b) Or to apply to the War Crimes Commission for the purpose
of such identification,

If the latter in considered to be the most suitable wzy, it would
fall vithin the scope of the proposed Investigation Burcsu,

In any case, it is to be assumed that, apart from possible direct
action by the Governments, o nurber of cases will still exist where the
help of the Commission itself will be required, For example, there will
ponsibly be 2 large number of war criminels “/ho will be apprehended by
the aliied militury authorities, who will require the agsistance of o
central anthority (such as the preposed Burepu) in order to ascerinin
ag to which Nationsl Government such criminals should be surrendereds

III. Contzcts beteen the Wer Crimes Commission and the Governmentg
and their Nationel Of'fices,

it present the only permanent egents of contoct with the
Commission are the delegates of the variocus Governments acting at the
samz time on behalf of their Nationzl Offices.

Hoving regard to the above mentioned developments ond the increzse
of activity between the Commission and the Gevernuents and their
National Offices, and to the fact that it hag been announced by certain
Members, vhose countries have been liberated, that thoy dll be
pregenting some thousands of cases to the Commission in the near future,
it is & matter for decision whether the Delegate=dembers should hence=
forth bu considered as a sgufficient ond truly practicible link between
the Commis ion ond the various Governuments and their NHational Oflices,
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If one besrs in mind that on the one hand, in many instances,
the Commission is to be expected to toke up action with the National
Offices regarding hundreds of very specific and detailed questions
end thot, on the other hand, the Governments and their National Offices
are likely to do the same with the Commission, on the general lines of
investigating war crimes, it seems that in addition to the Delegate=
Membera obther agents of contact, such as liaison officers will be found
to bz, not only desiruble, but indispensable, :

80 here apgain it is a ma.ttef for decision:

~fhether to leave to the Delegate=Members the additional burdens
mentioned above;

~0r to envisage the creation of liaison officers to act as links
between the Conmission and the National Offices,

In deciding the above, it must be borne in mind that the Delegrtes
will remain at the hezdguarters of the Commission in London, while, in the
near future, =11 the Notional Offices, apart from that of the United
Kingdom, will be established in their own countries. :

IV, Other Activities,

ipart from the sbove three chief activities, o numbor of certain
other activities appears to lie within the scope of the War Crines Commisaion

itself acting on bshalf of a1l the Governmsnts, such o8 i
~Stimulating and advising the Naticnal Offices whon necessary.

~Coordinating the etivities between the Comnmission and the National
Offices in order to obiain uniform proceedings.

=Recording of war crimes for history, on the lines mentioned by the
British Mininter of State, Mr. Richard Law, in the 'House of Cowmmons on
Noverbgr 15, 194k, viz, that the War Crimes Commission is engaged in
the compilation of o comprehensive official record of war crimes,

~Creating by intense and constent colleboration between the Cqmnission
and the National Offices a firm basis for any future collsboration that
may be requirgd,

It iz a matter for decision :

“Whether such or gimilar sctivities should be dealt with by o
gpecial body of the Commission, digtinct from ths Sccretarist Ceneral and
having its owm corpetonce and initiative, such as the proposed
Investipation Burcoug

«Or should such or similar activities be entrusted to the Secretariat
General in addition to its present work,

In any case, having regerd to the expectations of the Governuenta
and pecples of the United Wations in respect of the tagk entrusted to
ths Commisuion, it is difficult to see how the Coumission can evade
undertaking the additional sotivities now that the lagt stoges of the war
hava been reached, .




V. Conclusiong,

Having regsard to the obvious advantages that will result
from the establishment of a central Investigation Buresu ot the
headquarters of the United Nations Var Crimes Commission, of Agencies
in eneny countries, and of liaison officers with the Nitional Offices,
it is ny opinion and I move accordingly

1. That = Contral Investigation Bureau at the headquarters of
the United Nations Wor Crimes Commission be cstablished
for the pwrpose of agsisting the National Offices at their
request in the investigation of war crimes, and of ecarrying
out invegtigations and collecting cvidence in such cases as
are outside the jurisdiction of the National Offices,

(Examples are to be found in Section I Pora B, and in
Section II,)

2. That Agencies be established in enemy countricg for the
purpose of inveatigoting war crimes committed in those
countries and of collecting evidence of edmes committed
by nationalas of those ecountricy during vthe courge of the war
in' other countrisg,

3¢ That lizison officers of the Commis.ion bo ttached to the
Naticnal Offices established in the variovs .llied countries
with o view to acting as links between the hezdouirters of
the Comisnion snd the National Offices for the preparation
of the cuses and for coordinating such prepar:tion.

Such liaison officera, the necessity rov ~hom is seb out in
Section III of this report, must be accuptable to the
are

United Nation to which they ottachod,




This is a preliminary doccument intended eaclusively for the
personal use of members of the Commission and their substitutes,

11/37(1)
11th December, 1944,

UNITED NATICNS 'WAR CRIMES COMMISSION

Conmittee II

AUSTHRALIAN PROPOSAL FOR A CHANGE OF METHODS

Conclusions reached on 8th December, 1944,

The Committee considered the Secretary General's swunary of its
conclusions of 5th December and accepted them in the following revised
form:

1, The Comittce recognised that the National Offices established
by the Governments were the bodies primarily responsible for
collecting cvidence regarding var crimcs,

2, Ao repards the modification of the internsl crganisation of the
Conudesion, the following conclusions were reachcd:

a). An official with experience of criminal work should be
added to the staff of the Caumission, for.the purpose of
oxaminin: charges before they go before Comadittee I, His
functions would be to draw the attention of the National
Offices tc ony additional information in the pcssession of
the Coamission, to assist the Coamnittec by calling attention
to points requiring consideration and gencrally to help
in the work of preparation and considerntion of cases and
in the draving up of the Lists,

It ould be desirable to provide accompodation in the
Cosadssion's office for representatives desiring to work
thuI‘U-

5. It is recamiended that in view of the inereasc in the number of
cases which may be expected, and of the further fact that in many cnscs
the work of the National Offices will Le carricd ocut in their om
countrics, anl not in London, closc contact betwoen the Commdseion and
the Naticnal Officee should be maintained, where necessary, by the
appointuent of special officials for the purposc,
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CEMBELR DETERMINING THE STRUCMIRE .ND
FRENCH "3SRVICE FOR'THE DuLLCTION
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The following extrsets from the above decree, the text of
vhich wes kindly duppliced by M, Gros, sarry further the information
ri zarding the new French Notional Off'ice which ia oontained in
locusenta II/34 ond I11/35.

TR NSLAT ION
"The Provisional Government of the Prench Revublin

Having ragard to ... (guotes relevant erdinances
nd decrces)

Decrecg as follows @

Central Dirsctorate, regionsl servicus throughout ¥rance, an
inveatization organization in foreign countries and lizison officoers
attached to the big Allied unita,

dxt, 1 = The Service for the Detection of War Crimes compriged &

art, 2 = The Central Directorate consista of the following stoff,

hose salaries ore paid by the Minister of Justice within the limity
of the following maximum salarics

.'r.
A Director : \ 1)

Two "Chorpgds de idssion" with the
mtics of Sub-Directors

"Chorpdn de Mig ion" of tha
st clasa

Eight "Chargds de Mission" of the
gecond eclags
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arts 3 = BHach regioncl gervice consiszts of a fegionel Delegate, and,
where neceasary, un issictant Delegatea,

The Regional Delegate is csaistod Ly o Regional Comiittews comzoted
of persons nominuted by the ¥Miniater - ong “hom there must be at
leagt one reprousntative of the "Rosiatance" movewent or officor
who hag baen o mombor of the P.F.I.

The Conscittee is to give its cdvics to the fegional Dilepote and
contributo in all possible ways to the effootive operation of the
Service,

“he mewbers of the Comnittee ars tnpaid but are ontitled to
reimburseuent of cxpenses shown to have been incurred by them,

The Rozional Delegates" renumeration is fixed by the Minister
of Justice.. (detaila omitied),

art, 4 - The oporation and composition of the orgonisation for

investip tion in forcign countries will e setoled 0y an interministerial
order siyned by the Ministers f Justice, Wor and Fureign affairg, and -
such othur nirnistsrs ag may be concerned,

Art, 5 = The duty of the Director Jf ths Serviece for the Detection of
‘ar Crimes is to seel out and enquire into all facts conatituting mn

wneny vioxr oring, identify the guilty persons and construct for cach
ense o [ile embodying the reaulis of the investigation,

Tho Dircctor has authority to receive complaints and
denunciations from vietimg, witnesszes and »ll other pericns having
knovledge of oon vneny war eriwe., He may take up 'y ccue on his
owm initiative,

Complaints -nd denuneiantions may also be addregqed to the
comnandera of military areas, "Dirdotour de justice militaire” and
Government commissioners attached to military tribunale, who shall
lmmediately transmit them to the Central Dircetor.ce of the Service
for the Detection of Enery War Crimes,

art, 6 = The Dirszctor of the. Service f'or the Toteotion of Enewmy

Var Crimes way do or cuall upon all officers belonging to the judicial
police to do 21l actga necesuary for the detection and vecording of
offences, for collscting evidence cnd for identifying the
perpatratory,

He uny iepate his povwers,

awrt, 7 = The ‘ional gervices are undeyr the authori ty of the

Ddractorate and sre its repregentativaag,

Within the reciona asddpned to them their duty i, to contrilbut
to the deteeticr of war orimes, the recording of the fucts, the
conatructing of ke £4 o3, oznd the congervation of the evidence of the
nery's puilt, t in ell matters to aid the Central Director te
in the sccanplizhnent of its task in accordonce with the instruetions
riven to /

Thoy gt mnamit to the Central Dircotorate

lemuneletiong wnil information collected ty thon,
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art, 8 = The files constructed by the Service for Detection of

Sneny Var Crimea shnll periodicelly be submitted to an intermal
Conmission of Invegtigation composed of the Chairman of the
Interwinigtsricl War Crimes Committee, the "Directeur de Justice
ndlitaire" und the Director of the Service i'or Detecting War Crimes,
The French eeprensontative on the United Nations War Crimes
Commmisgion shall be entitled to sit on this commission, Tha
Cormisagion chali decide the action to be taken on the files = i.e,
transmizoion to the interallisd commission in Liondon, further
investiation, pigoon=holing, communication to the competent
military judiecial suthorities ete, :

arte 9 =~ Befora the Courts, the files ccmpiled by the Service for the
Datection of Var Crimes ahall be treated as equivalunt to an enquiry
by the "polieo' jdiciaire", They shall, sccording as the internal
Commiscion of ‘rvestigation may think £it, be communicated to the
"Dircetour 2 1l justice mwilitaire" in order thut a prosecution may be
undertaken hofore the military tribunals or, in proper cases, in
order thet further information may be obtained or the preliminary
gxomination be earried further,

The "justice militaire" shall at all timea be in sole charge of such
prosecutiong, geurch for inform:tion or resumed prelidinary examinations,

art, 10 = Tha Dirsctor of the Service for the Detection of War Crimes
iy within their regions, the Delegates of Regional Services, may oall
upon every competent esdminigtration or service to aid them in thae

perfornance of thelr duties,

4rty 1l = The gert of the varicus Regional Committees, their areas of
operaticn, their composition and all other questions regerding the
operaticn of ths Serviee, shall be settled by an order signed by the
¥inister of Justics and other ministers concernsed,

Lty 12 = The puats provided for in the above articles may be filled

by eivil or military personnel detailed f1om other administrations

or by direct recruiting, Pergonnel directly recruited ghall be employed
on a temporrry basis and may be discharged with one month's notice

at any time,

Within the limits of the credits provided for the purpose,
auxilinry stuoff nay be recruited on salaries at thoe regional rates,...

Art, 13 = Exponseg incurred in the detection of wur ecrimea and
identification of the oriminals and in accumulating evidence shell
be raefunded an part of the costs of the prosecution,

Expensen coccasioned by the necessity of informing public !
opinion, publishing booklets, taking films, organising exhibitions
etc, shall be borns .n chapters 15 and 16 of the budget of the Ministry
of Inf'ormation,

/. Bpecinl cradit %hall be provided for the publication of the
Hlack Po K

art, I = The Keepar of the Seals and Minister of

Mnoned linister and the Miniater of War shal
‘cgpective depiriments, be responoible for e
J¢, Which shull bs published in the Offici

‘.n-'-' i 359
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be

serve to uesist the Chairman, «nd meke for a more effective
organization. :

4+ 7Thore showld be An increase in the ixecutive Staff
under an Exooutive Officer who willi assume the burden coordin-
ation and office adninistration, A table of suggested additional
persomel and duties is attached. ,

| There should be adequate office fuoilities cnd
monte iﬁinumwmammnorumm.m:g"
of the Camulesion, :

L. There should be established a Central Information
¢ffice, The oreation of such a central scnewhore is
cesential in order to ocoardinate informa the National
Offices and the Military ,genciecs. This will enable the Cosmnie~
atﬂhnummttmumthotmw.tn
least all r war crimes, «nd to compile the

for either purposes, or for the more immediate task
of possible or other ultimate disposition of the
socused, would include facilities for exghange of informa-

tion among agencies concerned, end Tor assembling in the Oom-
mission OfTices, avallable and properly indexed, records covering
each offense and each person involved,

g+ Consideration should be given to the establishment
of a Prosecuting Office charged with the task of preparing cases
against the major war criminsls,

The fo » @8 stated at the begimning, 4e meant. only as
& basie for ion. Other problems and courses of aotion
probably ocour to other members., It is hoped that they are

presented for dlscussion.
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Note: This is a preliminary document intended exclusively for the
personal use of members of the Commission and their substitutes.

SECRET II/40
Uth May, 1945.

UNITED NATIONS WAR CRIMES COMMISSION

USE OF UNRRA FACILITIES IN WAR CRIMES INVESTIGATIONS

Note by Lt.-Col. Hodgson

In many cases the Displaced Persons Organisation of the United

Nations Relief and Rehabilitation Administration will be the first
point of contact between the United Nations and persons who have been
victims or witnesses of Nazi and Fascist atrocities and other war crimes.
In view of the foregoing it seems advisable that the cooperation
of the United Nations Relief and Rehabilitation Administration be ob-
tained in the discovery and perpetuation of evidence concerning war
crimes.
It is therefore recommended that the Governments and Supreme
Headquarters, Allied Expeditionary Forces, obtain the full cooperation
of the United Nations Relief and Rehabilitation Administration in the

discovery and perpetuation of evidence concerning war crimes.
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Note: This is a document intended excluaively 11/41,
SEG. 4T for the personal use of members of the Hg 14th,
Commission and their substitutes, 1946,

UNITED NATIONS WAR ORIMES COMMISSION

_ 4
Notes of Meeting of Committee II

held on lst May 1945

Chairman : Lt. Colonel HODGSON - United 8tates of °
Amer iocn

There were also present:

.. Lord WRIGHT - Auatralia, Chairman of the
e ‘ : Commission ;
Mr. OLDHAM -~ Australia -
acgompanying Lord Wright
Lt. Colonel BEHLE and) _ United States
Captain WOLFP P of America
~ accompanying Lt.Colonel Hodgson
M. de BAER - Belgium
Lord FINLAY - United Kingdom
Wing/Cr, HOPKINS ~ Canada :
‘Mrp, Wunsz KING = China
accompanied by Mr., DAQ
Dr, ECER = Czechoslovakia
accompanied by Dr, FANDERLIK
and Dr, MAYR~HARTING
Professor GROS - France
Mr, DUTT = India
Dr. CYPRIAN - Poland
M, MARKOVIC - Yugoslavia,

Colonel HODGSON was elected Chairman,

The CHAIRMAN indicated the following matters for considera=
tion by the Committee : :

(1) Dr. Eéer's p:rOposal that the Cormission should assist
with investigation of the war crimes committed at
Buchenwald;

(8) Ratablishment of Yiaison officers and teams to work
with Army Group Headquarters in Germany,

(3) M. de Baer's proposal for a War Crimes Agency in
: Germany (Doc. T.97);

(‘4") The maintenance of relations with SHAEF through
liaison offficers;

. Establishment of penal sanctiona for the threat or
use of force;

The report to be made on Buchenwald camp; ()
0










P Tgl.n; momorandum was prosented by Wing-Commandor Hopkins,
The Committoe adopted 1t and decided to submit 1t to the
Commission, .

M, de BAER said he did not fop the moment wish his paper
to be discussed, =ty

This document was submitted by Colonel Hodgson as a matter
of great urgency since it contained recommendations to the
member Governments which they wore meant to submit to the San
Francisco Conference if they approved them,

After discussion it was resolved to adopt the document ana
submit it to the Commission, :

. Colonel HODGSON submitted a paper on'this subject the
discussion of which was adjourned to the next: meeting,
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wenbers are roquested to substitute the present Doowaen
for Docuaent Ii@.

‘ I1/42(1)
SECRET Note:  This is a document intended exclusivély May 18, 1945,

for the personal use of members of the
Comnission and their substitutes,

UNITED NATIONS WAR CRIMES. COMMISSION

NOTES OF MERTING 02 COMMIT'ER II

HALD ON 15TH MAY 1945

Present: Colonel Hodgson (Chairman) y Lord ‘:‘!x_-ight', Dry de lioor;
Mr, Oldhan, Dr, Cyprian, C-ptain Yolff, M, de Laer, Dr, Mayr-Harting,

Discussion of Colonel Hodgson's Acnoranduy on "Problens facing the
Caraission', i _ ;

The following points in the above docwicnt gave rise for -
discussion g r

Section III, Pararaph 1,

Sub=paragrap h (2).

Colonel HODGSON sugzested that this was a question for
consideration at the National Offices Conference,

The Coamisaion has since deecided that there shall be an e:ﬁohange-
of views and consideration of the question.at that Conference,

It was agroed that the National Offices Confercnce should take the
place of the first of the scries of regional confercnces contemplated
by this sub=paragraph,

Sub=parasraph (b)

Colonel HODGSON said that the proposal in thie subeparagraph
regarding the nilitary ageneies in cnemy territoriea need not be
considercd as information had boen provided in the telegron from SHAEF ,
of which the Coxdasion had been inf'ormed, '

As regards the proposal for the' establishient of aguncies in
eneny terrdtories, it s agrecd that the only action nceessary for
the monent wms the malkdng of a recauendation that a war crimes agency
or ngeneles be set up to investipgate var orimes in Japancse territory,

Mr, DAO, who thought that thias was a matter which the Sub-
Cotyiission at Chungkin: ai;ht have discusscd or in recard to which
it night be possible for it to act, said he nust consult Mr, ‘Tunsw
King on the subject, ‘

.




Sub=paragraph. (o). . ¥ s )

It vas cgreocd to neeept in principle the

proposition that it would
“be desirablé for the Canidssion

tc take noasures to ensure the
porpetuating of the testiuony of vitnesses whose evidenoe nay be
onal character, ° _ :

Paxt I, 'Mm 2,

Colonel HODGSON considored no digoussion to be necessary,

considered to be of an internati

After some discussion
on the question of the dis
United Notions which was

» e d0 BL'R vas asked to write a pa
posal of accused persons wanted by several
raiscd in this paragraph,

; The Covidttee ad journed discussion on the renainder of the
nenorandury, |




Note: This ds a document intended exclusively for the personal
uge of members of the Commission and their substitutes.

IT/43
SECRET : ' 25 May, 1945
' " UNITED NATIONS VAR CRIMES  COMMISSION ‘

The Chairman of the Commission feels that the Commission's
competence to grant the requests made in the following communication
"io sufficiently doubtful to make it deairoblo for the matter to be
examined by Committee II. :

Communication from Dr, Zivkovid
dated 24 May, 1945

"l, Giuseppe BASTIANINI, who was oho.rged a few days agoion
behalf of the Yugoslav Government (Charge R/It/26) has been put
on the list of tho War Crimes Commisaioni ' -

: 2o Information has resched me that BASTIANINI has been given
agylum in Switzerland and I have been instructed by my Govern=-
ment to bring this fact to the notice of the Commission and to
make an official request for the surrender of BASTIANINI to the
Yugoslav Government

3. In view of the pledgo of all the neutral countries not
to grant agylum to war criminals, and having regard to an
official atatement made by the S\'rios Government over the radio,
a copy of which is attached, from vhich it appears that the
Swiss Government recognlize BASTIANINI's presence in Switzorland,
the United Nations War Crimes Conmission is requested to inform’
the Allied authorities concerned of this fact, so that they may
take action with a view to obtaining the surrender of BASTIANINI
to the Yugoslav Government. :

4. In any ocase, the Swiss CGgvernment should be authori-
tatively informed by the United Nations War Crimes Comigsion
that BISTIANINI is on its liast, and that the Yugoslav Government
have 'off'icially requested hia gurrender through the channels
of the Commission,

5. The matter will also in due course be taken up directly
by the Yugoslav Government with the Swiss Government, and the
other Governments concerned,"




"It is 'offioio.l:l,v announced:  During the past few days some .
roporta have appeared in the Swiss presp with regard to the | ’
Bagtianini case. The facts, which are gimple, are as followa:

- On-May 11th, tho Yugoslav “egation in Berne, during an official
visit informed the Swigs authorities thot Bnstianini was on
the Yugoslav 1ist of war criminals and that it was desirable
for him to be watched during his stoy in Switzerland in order
;o prevent him from ovading’'a roquest for extradition by ;
“flight. ; '

At the raquest of tho Political Department, the Yugoslav
Minigbter confirmed these views in writing on May 1k..

‘No réquest for oxtradition has beun made, eithir vefbally or
in writing, , . ,

It was olearly stated that the Yugoslav Governmant would meke
a special enquiry into the case of Bastianini, reserving for
itself the right to take the necessary steps according to the
results of the investigations, .ttention has been drown on
this occasion to the United Nations' declaration on war orimes,

- From: these facts it can be gathered that the Tugoslav Govern-
ment has not yet oompleted its investigations., At any rate,
that Government has not yet made a raquost for Bastianini's

extradition,

Swiss Home Service (in French)
19.5.45." (20.15)"







-2-

In other words, both -thc prcsecution and the court will be
. 4in the same position a8 the courts of olden times when no crininal
Statutes existod, custon was applicd and Judpents of the courts
vere declarative of such custai, 2

Ln international statutory oriminal law, in the legal sense
of that expression does not yot exist, This is because, although
prohibitions have becn set up by international treaties and agreencnts,
no court has becn deelared caapctent to try the offender and no :
penalty has been affixed to each orime, In the same way as the
British Courts of Caxaon law have built ‘up 2 practice of' law
by declaring that acts verc a orine by custouary law, in the sa
way it will be for the Internetional Criminal Court to declare
what is an offencc by internationsl dridnal law and to sot up
precedents for the future,




Note : This is a preliminary document intended exclusively for
the personal use of members of the Commission and their
substitutes,

SECRET 11/46
: 20th June 1945,
UNITED NATIONS WAR CRIMES COMNMISSION

Notes of Meeting..f Committee II
held on 22nd May 1945,

Present :
Colonel Hodgson (in the Chair), Lord Wright,
Major Palmstrém, Mr., Oldham, Dr, Cyprian,
Captain Wolff, Mr. Dutt, Br. Dao, Dr. Egér,
Dr. de Moor, lLord Finlay, Dr, Mayr-Harting.

CI]
I0DGS0

The Committee considered the recommendation contaiﬁed
in this document, It decided to propose its adoption in
an amended form to the Commission.

ggLOEgg HODGSON'S MEMORANDUM ON "PROBLEMS FACING THE
0 N", :

Correction in the Notes of the last meeting,

Mr, DAO asked for a correction in these minutes, which,.
has been made in the revised text circulated as Doc.II/42(1).

Paragra 4 : Internal Organisation:

Point (a) relating to appointment of an Executive
Committee was referred to Committee I.

Point (b) relating to Committees II and III and the
Public Relations Committee was already in process of being
realised.,

Point (c) was referred to Committee I.

Point (d) relating to an increase in the executive
staff under an Executive Officer and the accompanying plan
for such an increase was referred to the Finance Committai
but has actually been placed on the agenda of Committee I7.

Point (e) relating to new premises for the Conmission
which had already been dealt with by a special conmittee was

referred to Comnittee I,

Point (f! suggesting creation of a Central Information
Office was referred to Committee I.

Point (7). Colonel Hodgson, Dr, de Mcor, M. de Baer and
Dr, Zcer viere asked to draft a paper on this subject.

;- .
Colonel Hodgson agreed to thig transfer as Committee I was
due to meet sooner than the Finance Committee.




Note : This is a pr8®liminary document intended exclusively for
the personal use of membera of the Commission and their

substitutes.

SECRET , 11/46
20th June 1945,

UNITED NATIONS WAR CRIIIES COMMISSION

Hotea of liceting of Committee II
held on 29th llay 1946.

Coloncl Hodgson (in the Chair), Lord

Wright, lMr., Olgham, M. de Baer, Captain
Wolff, Dr. Zivkovic, lr. Dao, Dr. Mayr-
Harting, Professor Cassin, Lord Finlay,

URRENDER OF A WAR CRINMINAL : REQUEST BY THE REPRESENTATIVE
OF YUGOSLAVIA (Docs 11/43)s

Dr. Zivkovié's request was for the Commission's assist-
ance in obtaining the surrender by Switzerland of Guiseppe
Bastianini, a person against whom Committee I had found
a prima facie case of gullt for war crimes to have been
establisched, After discussion, the Committee decided to
recommend the Commission to issue a certificate to the
Yugoslav Government to the effect that Bastianipi had
been placed onits List of 'Jar Criminals, and to cause
copies of the certificate to be scnt to the other member
Governments with a view to such action by them as in the
premises they might deem appropriate.

It was decided that this decision did not in any way
prejudge the question whether the Commission could
properly have addresscd the certificate to the Swies
Government dircctly instead of giving it to the Yugoslav
Government, and that Committee III should be asked to
conslider in principle the question of the Commission's
ripght to address communications to Governments other than

those represented on it,

ESTABLISHMENT OF AN AGENCY ATTACIHED TO THE ALLIED CONTROL
COMMISSION IN ITALY (Doc. C4110).

nroposal that Albania should

Dr., Zivkovieé withdrew his
be represented in the Agency.

The subject as a whole was adjourned for a week in
order -that Lord Finluay might seck information from the
Foreign Office as to the exact position in Italy.




\

Note : This is a preliminary document intended exclusively for
the personsal use of members of the Commission and their
substitutes,

SECRET 11/47
2lgt June 1945,

UNITED NATIONS WAR CRIMES CONMIISSION

Notes of lieeting of Committee II
held on Oth June 1945,

Present :
Colonel Hodgson (in the Chair), Lord Finlay,

Professor Gros, Dr, liayr-Harting, Mr., Yunsz
King' DI.. W&ng Huﬂ-c}leng' MI‘. Yarlg Yun-chu’
M., de Baer, Mr. Dutt, Captain Wolff, F/0
Bridgland, Cmdr. liouton, Dr, Zivkovic,

1+ Stavropoulos, ;

ESTABLISHMENT OF AN AGENCY ATTACHED TO THE ALLIED CONTROL
COMHISSION IN ITALY (Doc. C.110),

Lord FIWLAY, having rcceived a communicatio:r showing
that the Foreign Office was asking the Resident liinister
at Caserta for information, requested that this question
might be adjourned for a weck, and this course was agreecd
toe 7

CREATION OF A AR CRINIS AGENCY TO INVESTIGATE WAR CRIMES
INSIDE JAPANLGE TERRITORY. :

Mr., Vlunsz KING explained the reasons why the 3ub-
Commission in Chungking had been unable to pronouncc on
this subject, and, having ascertained that this would be
asgreeable to the Chinese Government, the Committee decided
that a parellel study of the question should take place
in Committec II and in the Commission and also at
Chungking,.

Mr. “lunsz King was asked to prepare a draft proposal
for an Agency with the assistance of Colonel Hodgson.




Note: This is a preliminsry document intended e:clusively
for the uwcmbers of the Camciszion and their
substitutes,

1I/48
12th June, 1945,

UNITED NATIONS AR CRIMES COMUISSION

. DRAFT RECOM SNDAT'ION HECARDING THE HSTASLISHMENT OF AN
AGENCY OR AGENCIES IRSiDE JAPAITWSE TEN:.TCRY TO
INVESTIGATE 'AR ORI ¥S,

The Commission in ite recom endation Jocument C, 20 adopted on
the 13th June, 194, proposed that an agency charped with special
“duties to investigate wor crimes nnd to npprehend thé accused, should
be created in encmy territorv ss part of the approprinte seotion of
the Supreme Allied Comuand, Events which have taken place during the
occupation of Germany have fully justified the measure proposud by
the Coumission,

Vhen the Mlied forces land in Japancse territory
the conditions obtaining there vill no doubt oall for the establishment
of machinery to deal vdth the problems-of Japanese war criminals,
The most practicnl means would appoar to be to entrust the Supreme *
Allied Command operating inside Jopancsc territory with the task of setting
up a military agency for the purpose, 1t is felt that to ensurc co=
ordination between such an agency on the one hand, and the Com:ission
or its Sub=Com:ission and the National Offices of those United Nations
at vmr with Japan on the other, imuediate steps may be taken to devise
an agreed schene along the following lines

(a) The Supreme Allied Command in guestion should be invited to create
a speeinl military branch or branches for the purpose of collecting cvidence,
opprehending Japanese wer criminals, jutting them into custody, and handing
them over to the campetent courts for trirl, and  of exoreising such cther
functions as might specifieally be entrusted thercto, Such militery
branch or branches would fom part of the apuropriate scction of the
Conmiand,

(b) A ropresentative from each of the Neticnal Offices concerned acting
as liaison officer should be attached to the Supremc allied Cormiand, He
would be invited to trke charge with his ovm team, and in conjunction
with the military agency, of the work of investigation of any veor crimes
convidttedqppainst notionds of Lis country, In general, the liaison
officer o Nationrl Office would co=opernte with the military agency
in 21l matters affecting tlie intorest of his country in regard to war

c;:l.mcu.

(¢) The Commiscion or is Sub=Comuission would forvnrd direct to
the Supreme Allied Command lists of Jopancse war criminols, The
military agency, through the approppiante ghannel, srould keep the
Comnission or its Sub=Comidssion informed of any of thosc persons vanted
who have been identified and apprehended, TVhere evidence of a war crime
cormitted by persons whosc nanes are not yet on the lists, or that of
n crime vhich points to the exdstence of o general pettern of ceiminal
acts, is available, the military agency would likevise pass on rhe
information to the Caudssion or its Sub=Canuission, It is desirzble
that the fullest co=ordination of activitius of these twg bodics
should be naintained,
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Note 32 This 18 a preliminary document intended exclusively for

the personal use of members of the Commission and their
substitutes,

SECRET 11/49

2lst June 1945,

UNITED. NATIONS WAR CRIMES  COMMISSION

Notes of Meeting of Committee II
held on 12th June 1945,

Eresent:

Colonel Hodgson (in the Chair), Lord
Finlay, M. Malezieux, Mr. Wunsz King,
Mr, Dao, Mr., Dutt, Captain Wolff, -
Drs Cyprian, F/0 Bridgland, Mr, Oldham,
Cmdr, Mouton, Dr, Zivkovic, -

HMENT OF AN AGENCY IN IT (Doc.C.110),

Lord FINLAY asked that this question might be
adjourned for a further week, The Foreign O0ffice had
not regeived the expected information from Caserta and
had sent a telegram there which, Lord Finlay thought,
would ensure the informaiion being available by the
date of the Committee's next meeting.

This was agreed to,.

NT OF AN AGENCY OR AGENCIES IN II;L%%QAHE&E
T & IGATE WAR CRIL Doc. I1/48).
" A draft recommendation on this subject had been

prepared by Mr. Wunsz King with the assitance of Colonel
Hodgson,

The Committee was unanimous in approving the recom=
on,. With minor alterationg, It resolved to

i
'"ubmig it to the Commission for provisional adoption,
-which would be followed by transmission to the Sub-

Commission for its consideration.

TAB HMENT OF A PROSECUTING OFFICE CHARGED JLTH THE
TASK OF PREPARING CASES AGAINST THE MAJOR WAR CRIMINALS
DOC. II 4’4 ']

In the absence of M, de Baer, consideration of this
subject was adjourned to the next meeting.







llote ¢ ° This is a document intcnded exclusively for
the personal use of mcmbers of the Commission and their
substitutcs,

SECRET I11/51
22nd June 1945.

UNITED NATIONS WAR CRIMES COMMISSION

Establishment of an Agency in Italy:
Communication from thc Minister at Casecrta,
to the Woreirm Office.

The following is the substance of the telegram from the
Minister at Caserta to the Foreign Office, dated 16th June 1945,
which was read to Committee II at its meeting of 19th June in
comection with the proposals made by Dr. Zivkoviec in Document
(038 1 o FEE

"Committec appointed by Supreme Allicd Commander held
meeting on March 27th, at which it was decided

(a) respective National missions should investigate
themselves, but under Allicd Control.

(b) that asgency to supervise Missions should be Allied
Commander in I[taly, but in thce case of Celfalonia repro-
sentatives of British forces in Greece under directives
from Allied Forces Headquarters cormittec.

(¢) that respective Governments should be asked to
state detailed proposals with regard to scope of their
missions ;

(d) that, when their proposals were received, a
meeting, at which the Allied Commission would bhe repre-
sented, would be held to decide questions such as con=
ditions under which missions may be admitted, arrangements
with the Greek and -Italian Governments for introducing
them, procedure, supervision exercised, cte.,

Allied Commission were instructed to request Greek *
and Yugoslav delegates to Italian idvisory Council and
Ttalian Government to gubmit detailed provosals regarding
functions and organisation of missions and to suggest
procedure they wish to sec adopted and action they proposed
or anticipated after enquiries of missions.

Allied Commission have not reported receciving any reply
to above.

They have been asked to confirm the actual proposals
have not been received from the threce Governments. I will
investigate further when Comnaission's answer reaches Allicd
Forccs leadquarters,
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