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(1) 
Draf't....::...QQ~.91{ F9R THE_SURREND_ _}lR OF WAR CRIMl~~ 

(Enumeration of the Heads of Sta~a) 

Having resolved to oonolude a Convel"t-1.on with the' 
object of achieving the surrender ot war-c.rl nnal.s; 

In view ot the Deolare.tion Dilda at St. JameaPaJAoe, 
London on 13th January l~; 

have appointed as their Plenipotentiaries the following: 
(List of Plenipotentiaries). • 
Who, having oannamioa ~d their tull powers, found 1n 

due and good form 1 have agreed on the foll~ provisions: 

Artiole l. 

The High Contraqting Parties mutually agree to aurren4er 
to ea.oh other for the purposes of trial or exeoution of ~nt 
those persona who are, even tenporariJJ,~ within their juria­
diotion and who a.re ohargoo. with or oonvioted of an ottenoe, 
wh:Loh, aince the date on whioh the State requesting the aurren4ar 
entered into a state· of war or on which its borders were croaaed 
by enOJI\Y troops, was oommi tted with intent to further the oauae 
of the enell\Y, or with the power, opportunity or means, attorded 
by the state of war or tha tact of the enerey- oooupat:l.on, and wfdah 
according to the lAwe of the country roquesting surrender is 
punishable with the doath penaliij, or with detention in a penal · 
insti tutian o£ not loss than three years and whioh of:f'enoe was 
oonmi tted ei thor \iii thin the jurisdiction of the State requesting 
surrender or against that S~tu, its nationals or bodies incor­
porated or constitu+.ed under its laws, . irrespective whether the 
alleged otf.ence oa.n be oousidered to have a political nature or not. 

Tho •.)resont convention oonsti tutes an exceptional measure, 
which .does not :preJ\Xlioo tho oxisting e~tra.dition treaties in aey 
way. 

Art:l.clo 2 . 

Tho roquE. .. :; for surrender sh:.lll be transmitted throus}l · 
the diplomatic ohllnnel and shall canto.in in aey event: 

1. In the oaae of nn alleged offend.or: 

A. 1° the identity, -.:.,:•.tionlllity an · description of tho 
alleged offend.or; 

2° the clasoription of the alleged offence and the niax:f DIID 
penaliij, whioh can be 1nf'l1oted for that ottenoe; 

, 0 the indiotioont or \7arr: t for the arrest of the 
o.lleged offender in respect of the alleged otfe:noo; 

4-0 eumnary evidonoo of the alleged offenoe and of the 
o.lleged offender's intent to further the cause of 
the enerror or of his having ho.d recourse· to the power, 
opportwrl. ty or manna attordod by the :r::a te of war 
or the tact of the enO?qy occupation; 

5° the appro:9riate c Jurt before which the alleged 
offender will r~ trioo. 

B. The Government requesting surrender shall in ovory oaae 
give wri tt.on a ssurapoos to th Govonunont from whom the surrender 
is reqw.eated 1:o the otfoot: 

---·---- --
i) Tiu.a dro.£t w ~ dra., up by tho Mini.st.ors of Justice of oert§in · 

of the occupied oountr:Loa. 
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2. 

1° that the trial will be oonduoted in accordance 
with the established legal proooduN; 

2° that the trial will talce place before a court 
of law and that j~nt will be pronoWl.Oed in 
open court. . 

3° that the alleged of fonder will be afforded the 
assistance of counsel both before and during the 
trial. 

11 In the case of a convicted offender: 

1° the identiiijr, nationaliiijr and description of the 
oonvioted offend.er; 

2° tho description of the offence, and the penal 1ijr 
inposed; 

3° the origino.l or an authentioa ted oopy of the 
judg,:oont given by the appropriate .court in respect 
of the offence and in the presence of the offender; 

1+0 aunmary evidance of the alleged offender's intent 
to further the cause of the enell\Y or of his having 
had recourse to the power, opportunity or ll¥38.ns 
afforded by the state of war or the fact of tho 
enOJI\Y occupation. 

Artiole 3. 
The High 0ontraoting Parties shall not surrender to each 

other their nationals ond forcer nationals. 

a. when the allegod offender has by way of judicial 
process conducted within their jurisdiction been found gull v 
or not gull 1ijr of the off once in respect of which· the surrender 
is requested. 

b. when oriminal proceedings o.re institutcrl aga.:trst 
the alleged offender regarding the offence in respect v.,: 
which the surrender is requested Yr.i thin a period of six months 
from the date on which the Government :f'rom whom the surrondor 
is requested, 'Shall havo r aceived the request; or 

o. when the au·i;;hori ty in charge of criminal prooeedinga 
of the Government from \7hom the surrender is requested shall 
have declared in ,7ri tipg that in his opinion the ovidenoo 
available would be insufficient to obtain a conviction, if t.lie 
offence hnd been oornmi tted vii thin the jurisdiction of the 
national court of the alloged offonder. 

· Article 4,. 

In the event that more than one of the High Contracting 
Parties shall request the surronder of the sa.1!)3 allogod 
offender, such person shall be su.""Tendered first to the Government 
of the State, the na tioMl le&tsla tion of which contains the 
heaviest ~ penalty in respect of the alleged offenco 
regarding which surrender is requested. 

Where the ne.ximum penal ties in resoect of the offences 
for which eurronder is rcqu~sted are the sru?¥3, surrender shall 
first bo e:f'fected to tho Gov\!r nmcnt which first requested the 
surrender. 

Article 5. 

No surrender shall be., offocted during tho pruliminary 
investigation or the trial of the alleged offend.or in tho 
Courts of the St.'.l t<.-, to the Govornmont of which tho r equest 
for surrender is directed. 
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In the event ot a sentence of detention in a penal 

institution having been prono\D'loed, the execution of the 
sentence will be suspended even if it is in the course ot 
being axeouted, if the surrender of the oonvioted person 
is requested in aooord.ance with Article l. . 

A sentence of death shall however be executed irrespective 
of whether a Government of one or more of the High Contracting 
Parties shall have requested the surrender of the offender. 

whenever the alleged offender has been tried and sentenced 
or fol:lnd not guilty by the appropriate courts ot all the H1sh 
Contracting Parties, who have requested the surrender ot the 
person conoerned, the aentenooa pronounoed against him shall be 
executed 1n the countries in whioh they were pronounced in the 
order of their date. 

Artio~.e 6. 

The Governments of the High eontraoting Parties agree to 
allow the transit through their territories of persona who are 
being surrendered by one of the signatories to the present con­
vention to another signatory, on production of a oertitioate 
eno.nating from the Government of the State from whom the surrender 
is obtained. During the passage through suoh territories the 
person being surrendered and his escort ma_y be o.ocompanied by 
officials designated to that end by the Governments concerned. 

Article 7. 

All artio,as whioh may serve a.s proof of the a.lleged ottenoe 
will be given •.:p· when the surrender takes place. 

k-tiole 8 . 

F.aoh of the High Contracting Parties aho.11 bear the oosts 
resulting within their juriidiction from the appliontion of this 
convention. 

Article 9, 

?he present Convention. whioh will rennin open to the sig­
nature of all Allied and As-.sooiated Powers of the United Nations 
and of Neutral Sta tea, shall be ra ti.fied. 

Ratification shall be deposited as soon as possible with 
••••.•• . , who will notify such deposit to all signatories. 

Artiole 10. 

The present Convention shall come into force one month 
after the c1a te on whioh it shall have been ratified on behalf 
of two of the High Contraoting Parties . Thereafter it shall 
take effect in the oase of eaoh High Contracting Party one month 
after the date at: the deposit of the ratification on its behnlf 
Vii.th •••••••• 

In faith whereof, the above named Plenipotentiaries have 
signed the present Convention. 

Done at London, this •••• day of ••••••••••••• one thousand 
nine hundred and fortyfour, in a single oopy of which the Enslish 
nnd Frenoh texts nre both authentic. 



, ·• 
t ' •. 8 0 2/2: 

... .. ; · ; 

. . · · Pebruary l4, 19lt4, 
' . 

•• , ·. : • :. ·~ • , ·1 .: -,-:-· :·. UMIS> . JW:C(!fl.·. WAR OJUJGI!". OCIID:SSI<lf 
• •. . t • t • I 

. . ..· · . " . . .. ' ., 
' I • 1 • •••• • 

: , 

i;. ·• 

Pl@'.r 00NVUfIOK IOR. THE OJUW'ION;:.P, Alf IlfJ!BRN.mONAL OR.OONAL ~ · -.,j;p1 ·1'0 ·m· LOIIX)?f• IlflERNm~ A~: . . · . 
• • • ~.. . • • t.• 

;_,._,-;;·, (l>NNod b,y K. ·~.,.at.er ~ ameMeci by Oonm.1.aaian I ot the L;I.~ ) 

.. .. 

···" 

nm'IMIO?f AND JURill>IOTIO?f 

. . . ... ... . · :. ): \ ~ # . • 

I 1 • • Article 1 . . . ·: ·. \ . . ., 
. * • ,r· .. ~ .. 

I . '·';.. ; • . _·Batil,JJ.ehment of .. Court 

. 1. !he United Nations hereby e■tabliah an International OriminaJ. 
~ourt tar the trial as hereinattor prQJiL~d, ot persona aoauaed ot war 
arim9■ • . 

.. . I • • . :. ~ 

Artiole 2. 

1. War crime■ are~ grave outrage._ violating .the SCJDOl'd 
prinoiplea ot ~ law as reoogniaed by··oiviliaed nations and oo~ 

·,J!litted 1n WBl'-time or oonneoted with the preparation, the waging or the 
proeeoution ot war, or perpetrated with a viow to preventing the. restor-
ation of peace. · ... : .. 

2. War crimos oan be perpetra~4,, either by d1reot aotion, or by 
participating in the crime, by aiding or abetting,.Jnoi:ttng, conspiring or 
giving the order tQ oonmi ~ j;l:le orimB. · · · ·· 

. ' . ,• . .. 
3. War arimes oan be perpetrated, as a prinoipal or an aooeseory, 

by 82\Y peraon whatever, irrespeotive ot his rank or position, Heads of 
State inolt¥1ecl. . . :.. ·. ·. . -. . •· . 

.· '. · 
,, ;" ... ··· . .. 

Soope et ··Juriadiotion 
• • : t 

.· : 1. Aa a rule, no' rose. 8M.ll be brought (bot~ the Court when o. ·· 
domDat.:l.o Oourt ot 81\V one. C>t,;,the United Nations ~ ~ _$lj.otion to try 
the aoou■ed and 1 t 1a in a position and willing to exeroiso auoh jUrlsdiot­
ion. 

2. Aoouaed persons in reapeot ot whom tl\e domestio Courts of two 
or n>re Unitod Nationa have juriedi.otion, IM3.-.·howewr, by mutual agree-
:!!t~f the High Co~-~aot~--~rties_ oonc~1:r1e.~, ~ .bf:OlJ8A1i before the-

, 

3. Provided that the CQurt oonaents ,· aey crime ~s · defined in Artiole 
2 rrJq be brought· before the Internntional. Crim:1nl.4 Court, either by national 
legislation ot tho State oonoerned, or by mutual agreement of the High 
Contraoting Parties oonoerned in the trial. 
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Artiolo It• 
Oamd.ttAl tor trial 

1. Baab H.O.P. ehall bo entitled, instead ot proaoeuting bot'oro 
hi• own Oourta a peraon re aiding or proaon'b 1n hia terr1 tory who ie 
~ at a war arime, to oonmlt auah ~ t@ trial to tho I.o.o. 

. . : . - . . ..... . . 
2. A High OC>Dtraoting Par~ 'who haa - or whoso national haa -

autterod · damaao by a nz- orime ahall be enti tlo4 to Nqueat t.he pl'ON-
. outing author:I. v ot the_ I.o,o~ -~ ~ -"- betore that Court U\Y pereon 
aoouaed at a\.lQJ\ .~ _. "'iding or pz,eaent upon the ter.ri11ol7 ot another 

' 

H.O.P. !he 11.-0.P. upon whoao territory the aoouaod i• 199siding or 
preacmt when he 1• aumnoned to appear betON ~ '.'J.0 •. 0.1. 'ihall U ziequeated 
to_ do ~, ~eat the ,.aoouaod and ~~lover to 'iho: proaoout:t.ng author11tv' 

. ot the:·Co'lrt.·: . . . ·: ~ . . . , . . , ... 

, ;: • Art1olo S · 

Legal natuN ot the handing over to the 
· . I. 0. O. ot aoogo4 J?OEl9P! 

. .. 
The~ ovor ot an aoouaed peraon to tho proaeouting authority 

ot the I.e. o. ia not an oxtra4it1on. . . tho I.a.a. 1a 4eemBd tor 11M 
purpose ot this O~tion a Or1m:lnal Court ocmaon to all nationa, an4 
juatioe adm:lni-etered by thia Court ahall not be oonai4eNd aa :tareip. 

.. -~ . . . OHAPl'ER µ 
. -

• > •• ORG~~ON OF ~ COOR!, 'AND OF rrs . AIJXILU'RIES 

Artiole 6 '-

The eeail ot the Oo\ri shall be eatabliaho~ in u,niSon, but the Oouri 
~ deoide to meet elaewhere. . · •1 

: ·. 
i : • 

. "'·:. 
language . 

Tile otfioial language of the Court ah&ll 'be ·1t110 le,gliah ~-
. . ·. ' . . ' . . : 

, . 
. . '. · · . · . Artiole 8. . .... 

Qualiti•·liona ot Jwl&o• 
• . : : . ' .< . ~ ,. . • 

· ;_. . . . .. . . . . The · Court shall be . ooq,oaed ot judge a aboeen or olooted "tram aaong 
.... 'juriets who are aoknor,ledged authorities on oriminal law an4 who are or 

have been members ot high oourta .Q_t ~ind.nal juria4:1.o1d.on or poaaoaa the 
qualitioatione required tor · appointment to high judioial. ottioo in their 
own oountriea or who are reaognieed a.a authorities on arim1na1 or inter-
national law. They shall be ohoeen or olootod ~om aDK>J18 jurists who 
are conversant wi~ the English language. . . . 

. . 
.Artiolo 9 

Nuni>e:r ot J\13ge1.t. 

1. 
. . . . i· 

.nu, OoUM ~11 ~naist of thir'\Y-tiw · judges; 

2. · · ~ -n.r ot judges 'l'fAY be inoroaaed if tho need anaoa. 

~ I 

' ., 

·1 
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k_tiole 10, 

E:Leotion ot Jq!gea. 

l. Each time a vaoe.noy oooure, 111"1 H.O.P. in reapeot of whioh tho 
preaent Convention ia in toroe ~ nominate not roore than three oan-
dida tes for appointioont aa juagea ot the Oourt. The oandidatea may or 
m9iY. not be nationals ot the nominating H.O.P. 

2. The International Criminal Oourt ehall elect the jmgea trom 
the per■CAIII ao nominated. 

3. 1'he appointment ot the original judge a shall be made by a 
joint deoieion ot the H.O.Pa. Suoh appointment shall be made regard.leas 
ot the national! t;y ot the judge, but 1 t ahall take into aooount that the 
Court should repreaent the prinoipal legal systems of the world and that 
it should ensure a fair representation ot the countries that have been 
oooupied by the &JlelltY. 8uoh appointment ahall be -48 not nx,re than 
two ioonths after the time when the present Oonvention has been signed 
by seven H.O.Ps. 

Artiole ll 

Deolaration on assuming ottioe 

Every meni>er of the Court shall, before taldng up his duties, give 
a solenn undertaking in open Court that he will exeroiae his powers 
impartially~ oonsoientiouezy. 

Artiolo 12 

l>iplomatio privileges. 

The H.O.Pa. shall gr:-ant the meni>ers of the Court cliplomatio passports, 
privileges and itJnuni ties when ongaged on the business of the Court~ 

Artiole 13 
•, 

:· Jra tion of appointments 

1. J\nges shall hold of'fice tor seven yeare, unless the Court has 
oeaaod to exist before the lapse ot auoh period. 

2. Every year, a nunmer 61' judges shall retire. This nwwer 
shall be adjusted in order to 'allOR" tor a renewal ot the Court after 
seven years. 

J. Judges '1111y be re-elected. 

z... Juiges ahbJ.1 oontinue to d.1.soharge their duties until their 
places have been filled. 

5. . Judges, though replaoed, shall finish any oases they have begtm. 

Artiole ¾ 

Vaoanoies. 

1. A1,y vaoanoy, whether ,..oourd.ng on the expiration of a judge' a 
term ot office or tor llJ\Y other oaueo , slw..11 "' .... 4>i Uoo ".s provided in 
Artiole 10. 

2. In the event of the resignation of a member of ·"'he Court, the 
resignation shall take effect on notification being r eceivod by the 
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,.,_ 

Registrar. 

:,. It a seat on the Oourt beoama vacant more than eight mon1rha 
before the date o.t whioh a new election to that seat would normally take 
plaoe, the H.O.Ps., ahall within tlro -montha nominate oandiclat-es for the 
seat in aooordanoe w1 th Arti.ole 10, eeotion 1 

· gtiolol5 

Unexpired t-erm·ot 'ottioo 
. . 

J. judge appointed in plaoe of a judge whose period ot .appointment 
nad .not expired ah.all hold the appointment for · the remllindar of his 
predecessor• 1 tom. 

.A[tiole 16 · 

Jµages- -Emeriti 

A jw).ge who bias been honourhbly tiaoharged tran ottioo ehall. be 
styled judge emeritus and ah.all be entitled. to his full' aa.J.ar.y; he mq, 
in oaae of emergenoy, be called upon to perform suoh duties as the Court 
mDiY deoide. 

Artiole 17 
Loss ot attioe 

. J. 11111mber ~ tho Court oannot be d:lsmi■sed Wlleas in the opinion ot 
the two-thirda of the other members, including the judges, ·the Procure.tor 
General and his deputies, he has oeaaed to tultill the required oonclitiona. 
The diamiaaal ahall be pronounced by the I.c.c. upon request of the 
President or ot 8l'\Y other judge or ot the Proouro.tor General, or ot 8J\Y 
of his deputies. · 

Jrtiole 18 

Election ot President~ Vioe•President 

The Court ahall elect its President and_Vioe-Preaident for 'b7o 
yea.rs; they ~ be re-eleoted. 

Artiole 19 
D1v1a1ona ot the Court 

1. Tha Court~ de.oide to split into two or more division.a. 

2. The number. ot med>ers l1ho ahall sit to try an aoouaed ahall be 
three, ti vo, seven or mare, a.ooording to the rules ot the. OourtJ when 
a oaae is submitted tor revision, the nwtber ot ~• who aha.J.l. sit 
ahal.l be at least .seven. 

Artiolo 20 

Disabilities ot Jwlgea 

1. Judge■ nily not talce part 1n trying aey oase 1n whioh they have 
prerioualy been eng9.Fd in 8l\Y private oapaoi ty wha taoever, exoept with 
pernd.aaion ot the Court. 

2. Judgoa who have, in the case wbioh ie before tho Court, acted 
as oowusel to one ot the parties or otherwise, in &1\Y oapaoity other than 
ottioial ahall not take part in trying that oaae. 

.. 

◄ 
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3. It, for some speci3.l reason, a judge considers that h8 should 
not ait to try a particulllr oaao, ho ahall so notify the President and tho 
Court shall decide 

,·· . 
Article 21 

Proaeouting Authority . 

l. 1'!18 Proaeouting authority near the Court shall be a United 
Nations' "lroourator General. Ho shall aot on behalt ot the Uid. ted. 
!'4o.tions o.s a whole. He ahall be ohoaen by the Court omong onndidates ot 
8J\Y nationality possessing the qualit1oat:1ona required in Artiole 8 and 
nnm:Snated in the manner presoribed in Artiole 10, Sootion l. He ahall 
hold his office for three years and Ii'II\Y be re-appointed by tho Court. 
Ti-ie provi■iona ot Articles 11, 12, l4, 15 and l6 appzy to him. The 
appointment of the original Procurator General shall be mado in the~ 
prescribed in Article 10, Section 3, for the judges. 

2. A nwmer ot deputies ma.Y be appoin~ to the Procurator General 
as the need arises. Their number is un1.inl ted. They are appointed 

· in ·the 8lUD8 manner and are subtd tted to the some provisions as the 
• Prooura tor General. They act under his direction. 

3. In r uapect ot apoci:tio oases, the H.O.P. oonoerned ma_y appoint 
an officer who will assist the Procurator Genoral.witb •h.1.s •~ vand aot 
Wl4er his direotion. 

J'unotions of the Procurator General 

1. i_'ho f'unctions of tho Procurator General will be a:oong othars: 

(a) 

(b) 

(c) 

(d) 

(e) 

(t) 

(g) 

To receive the oonpla.inta, oonduot the preliminary invest­
igations, oollect tho evidenoe, deaoribe the charges, 
prepare the cruse for the proseoutian, oru.l witnesses and 
in general do all thA t is necessary to bring t.'lte case 
before the Court; 
To sunrnon a person aoousod by a H.C.P. to appear before 
the Court in conformity with Artiole 31, Section l; 
To demand, wlwnever nucossary, tho arrest and the 
handing C1V'Or ot persons montionod in (b) hereabove; 
To give his opinion as to whether a person ooDlllitted for 
trial sho.11 bo placed in oustoc\Y by operation of .Article 39; 
To appear and aot on behalt ot tho prosecution whenever 
necessary; 
To bring before; the Court on his CNm authority 8l\Y pt,rson 
whan he accuses of a war arim3, an¢1 to oonduot the prose­
oution in 8l\Y oaso uhich is sent to the Oourt by the 
United Nations Cattn.1.ssion for the Investigation of War 
Crin¥3s ; 
To ensuro the onrrying out ot the Court's decisions and 
orders; such deoisions rrill bo oorried out in the nruoo of 
the United Nations. 

Article 23 

The provisions of' Articlo 17 apply to the Procurator General and 
to his deputies. 
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Article 24, 

Registry 

l. The work of the Registry of the Court ah,9.ll be performed by 
a Regi~trar appointed by the Oourt. 

2. The Oourt·• s archives shall be in tho ohnrge of the Registrar. 

Artiole 25 
Internatio~ Oonatabulary_ 

1.. Near the Court there shall be a boc\Y of International Oon-
atabulary which will be charged with the exeout:t.on of the ordara ot the 
Oourt and of the Procurator General; 

2. The nembers of this b~ shall be ohoaen by the Court among 
oandidatea b-olonging to different nationAl.i tiea, in the mannor pre-
soribed for the nomination of the jmgoa. / 

3. The H.O.Pa. will oonter upon the Oonatabulary the neoeaaary 
power to oall the assistance ot the local police, when suoh aaaiatanoe 
is neoessary tor the portormunoe ot its duties. 

CHAPTER III 

PRACTICE, PROCEDURE AND LNJf 

Art:iolo 26 

~r ot the Court to e~~ _R~ationa 

1. Within tht> limits traced by Chapter IV ot the present Con­
vention, the Oourt shall establish Re~tions to govern its praotioe 
and internal,iprooedure. hse 'iJules shall be deoided by a majoriey 
ot the judges, rm3eting to this ettoct. 

2. The Court ahall decidl, aey questions as to its O'tm juris­
diction arising during the hon.ring of a oaae; it shall tor this purpose 
apply tho proviaions of the present Convention and the ge:iarD.l.13 
aooepted principles of law. 

~t1o10 zz 
Law to bo appli~ 

1. Until a oonvent:t.on laying doml the mnin principles of inter­
national arimina1 law, defining the oriJooa and affixing panaltiea to 
them has been agi-eed upon, the Court shall appzy: 

(a) International oustom, as evidenoe of a general praotioe 
aooepted as law; 

(b) International trea.tios, conventions and declarations, 
whether general or par·tioular, r ec ognised by the H.O.Ps. 

(o) the genernl prinoiples of oritninal law recognised by the 
United Nations; 

( d) judicial deoisions and doctrines of highj'.v qualitied 
publioists as subsidiary moans for thu determination 
of rules of lAw; 

,• 
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2. No o.ot may be tried aa an ot'fenae unless it is apeoif'iecl aa 
a ar1m1nal o:ttenoe either by the law ot tho oountry ot the aoouaed, or 
by the law or his residenoe at the time ot the oanmission ot the act, or 
by the lav of the p~ where the aot we.a carried out, provide4 in eaoh 
oaae that 8U0h law ia in nooordanoe with ·1-}le general prinoiples of' 
oriminal law reoognisod by the United Nations. 

3. !rhe penal1tf ia, until a convention on international oriminal 
law has been agreed upon, at the disaretion ot the Court. In administer-
ing the ponal.1tf, the Oourt ahal.l ~ ~ into oonaid.eration the law · 
ot the te:rri tory on which tho offence was oomn:I. tted, the national law of 
the a.oouae4 person, and t.be law ot the OOW1try where the crime was carried 
out, but the Oourt ahall not be bound by 8J\Y •bf· these J.awa. 

. . . . . . . ' . 
It,. It the Court has to oo~, in aooordanoe wi tti .Artic;,le ~, the 

la ot a State ot . wh:loh no judge ai tting on the Bench 1a a ·~tional, the 
Court ~ invite a jurist who is 4n aoknowleclged authori v .. on suoh law 
to ait with it, in a oonsultative oapao11tf on points of law only. 

. ' 
.·., . :· 

.Art:lole 28 

.With regard to the plea ot Superior Order the Oourt shall appq the 
following rules: 

(1) 

(ii) 

(iii) 

an order given by a superior to an interior ·to oonml.t a oriJoo 
ia not in i taelf' a defence J . . 
the Oourt may consider in individual oases whether the aooused 
'\'l&W plaoed in a state ot ~aistible oonpulsion ·and acquit 
him or ndtigate the punishment aoo~; · 
the aotenoe that the ~ed wa_~ .Plaoed in a state of oonpulaipn 
is exol\¥led: · 
(a) it the · crime was ot a revolting nature, 
(b') it the aoouaed, ·was, at the time when the alleged orin13 

was oonm:l.ttecl, 8. Mi:>er ot an'-<n•ganiaat:lon the IIW3Jribership 
ot whioh implied the execution of orimina.l. orders. 

OHAPrER IV 

INI'R<DUCTION OF c~~ BEFORE THE COURT, 
PROOEDURE AND .TRIAL 

Artiale 29 

Sdrvioe of charm 

: 

l. Emept in the oase where he is ooumitted for trial and delivered. 
to the Court by· virtue of Artiole It,, aeo1,i.on 1, an., .. ~se,d person v1ho is 
l't'qU.ired to appear before the I.O.C. mu.et be &UlllOOrie?, 'by th~ Procurator 
General to this etfeot. :r .. 

•• .. I 

2. The P.rooura.tor General shall issue suoh summons it requested 
to do so by a H.C.P. · . 

3. The aw,DJns shall be notified by the Proouro. tor General to the 
aoouaed through the channel of the H.O.P. upon whose territory he is 
present, or by 8J\Y other means decided by the Court. 

J+,. The charges brought against the aoau.sed shall be roontioned in 
the aunmons. · 

5. The Proourator Generll ney request that the H.O.P. · shall ~st 

--• a 
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an aoouaed who is preaont in his territory and hand him over to the 
Oourt tor trial. It the accused ~,a in Axis territory the Procurator 
Ooneral ahall issue a warrant tor liia arrest by the Inte~tional «ton­
atabulary. 

. :-:· 
Article JQ 

Prooedure in the oase ot a J!=-.~.P. oonmitting.a person tor 

trial before the I.0.0. 

1. A High Contracting~ who avails himaelt ot the right 
.oonoeded to him by operation ot .Artiole 4-, ' seotion l, ot the present 

. -Convention to oonmit an accused person for. trial to the Court shall 
. :· .. noti.ty the ~aident · through tho Reg:l.str,y. 

2. The President ot tho Court, on being Wormed by a H.O.P. ot 
. . his cleoiaion to .00lllid. t an o.oouaed parson tor .trial to the Court in 

aooordanoe '11th .Artiole 4-, seotion 1, 1;hall riotity the State on whose 
territory the offence was comd.tted and '.~ State of which the aoouaed 
is ~ national. .. :: : · •· 

:,. The Court :la in this case seized so soon ns the above-said 
deoiaion io notified to the Reg:l.str,y. 

. . . 
4,. The doouroont oor;ml.tting an n.oouaed person to the Court for trial 

shall pontain a atatemen~ of ';the prinoipal. ohe.rges against him and the 
al.lega tiona on which they are based. ; 

.. .. Artiol~ 31 ' 
Prooedure in the .gasp ot ·a H.O~P. requeatinsf ~t an aoouaed 

.aheJJ. .. ba-- tried by the I.0.0. 

l. A High Contracting Party who availing himselt' ot the right 
oonoeded him by operation ot Artiole 4,, section 2, requ~_ats 'the Proour­
a tor General. w SU1m10n an a.oqused person to_.appear betol"e the Court, 
shall state all the oho..rg~s against him an(l',.the allegations on l7hioh 
they are ba~. · Tho Proourator General shall . deliver a sunroona request-
ing the oooused to appear beforo . tho Court. . . , · 

2. The a.ooused 'r7ho has been &WlllOOned by the Proou:rator General to 
appear before the Court, ahall be ooup .lled to do ao. The Procurator 
General ahall issue o. warrant tor hie arrest by the International Con­
stabulary. 

3. The Court is in tho oase provided in this Artiole seized so 
soon as it has received oonm.mioo.tion ot the a,equest, either t-rom the 
H.O.P. himaelt', or from the Procurator General. 

4,. After ha~ heard tho accused and trucon tl'le opinion ot the 
P.roourator General the Court shall decide whether the., uoused shall be 
oommi tted tor trial. · ,. 

5. The Court WJ3 postpone this deoi ... ion until it has obtained 
turthsr infonnation on the rtiltter, either by means ot letters of request 
or as provided in Article kl or otherwise at the ~urt' s discretion. 

6. • If the aooused is courni tted for trial the prosecution shall be 
oonduoted by the Prooura.to,r Genoral. 

1 

I 

. 

I 
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Article 32 

R:lghta ot States to intervene 
. •. 

Any State enti-tled to seize the Court by virtue ot Artiolee 30 
and 31 JD&¥ intel'Y'8ne;··1napect the f'ilo, submit a statemimt ot its case 
to the Court and take part in the oral prooeedings. 

Artiole 33 . . 

No aoouaed ah.all be tried in absentia .• . 

Art14\e ·31t 

Prev:l.ows trial of' acouaed 

l. : The. f'aot · that a pers~ aoouaed ·or a crime has been previous]J' 
tried by an Axia Court tor··thia ~ crime t;~t an obstaole to a 

. trial before the I.0.0. , whether tho first ended w1 th a oonv.lot-
ion or w1 th an aoqu1 ttal. The Procurator General is in this oase 
entitled to obtain without dela.;r, tr01;1 the H.O.P. ~ whose Courts the 
trial was held, the whole original: tile and evidsnoe, whioh shall be 
submitted to the ooneideration of the I.0,0. 

2. Conversely no person who ha0 been .tried by the I.o.c. aha1l be triad 
again tor the aama attenoe by a Nati'cinaJ. Court. 

. Artiole 35 .. 

"Partie "1vile" 

Aey person who .has directly suffered~ by the orimo or otfenoe 
ma.Y, it authorised by the Court; and sub jeot tp .~ condiitions ·which it 

-ma.y inpoae, oonati tute himself "partie oivile" before the Court;· after 
he has constituted himself "partie oivile" he shall not take part in 
the oral prooeed:lnga exoept when the Court is dealing with the ~ges. 

·. Artiole 36 . 
8oope ot the trial 

, The Courtney not entertain charges against aey person except the 
person oonmi ttecl to 1 t tor tril\,l, or try 8Jzy' aooused person tor ruv 
offences other than those tor which he has been ooJlllli tted, exoept by 
mutual oonsent ot all parties oo~rned. 

Artiole 37 

Abandonment of the Proaeoution 

The Court shall not proceed further ,d th the c~se and shall order 
the aooused to be discharged it the prosecution is abandoned and not 
at onoe reool'IIJl9!JCl3d: by a Sta.1;8 entitled to demand prosecution or by the 
Procurator General . 

Article 38 
R:i.&hta of the de~enoe 

l. Aooused persons 'll'l1Y be ·c1erended by persons admitted as advocates 
by the Oourt. 

2. It provision is not made tor the conduot of the defence by an 
advooa te ohoson by the accused, the Court shall assign t o each aooused 
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person ~. 19.owu,al selected from persons admitted as ·a·dvooates by the Court. 

, • • I ~)• I • 

;~ ·The· ~oused and his advocate shall be entitled to inspect the 
tile, statements and evidence.· The ·doownents shall be translated into 
the language ot the aooused if he so 'desires; ona or more translo.tors 
shall be appointed by the Court to those otteots. · ·· 

Artiole l9 -~· . .. 
Arrest ot aocusec', :·,. 

1. The Court shall decide \7hethor a person who has been a"um:l. tted 
to it tor tr:l.n.l. shall ~e !)laoed qr remain under arrest! Who.rE1 n':'081Jsa'ey, 
it sheJJ _- ~-4;r:i:r.mi'..le c,_~ ';ll:).~ condition he mq be ~sionally set at 
li'h....+.. . . r ·, 

1-,,VA 'V'• , • ~• 

2. . ,. The state on the territory ot · which the Court is . sitting shall 
plaoe a~ the Court•s·.diapoaal o. su1ta1Jle plaoe o£ internmant and the 
neoeaaary atatt of W82'ders for the oustoc\Y ot the aooused, ~ this 1a 
neoessar.y. . . . . 

· lrtiole 4:9 

Evidenoe, Wi tneases; E,cperta 

"! . The parties ~ submit to ·:the• Court the names ot \dtneasea and 
experts, \'-ht the Court shall 'la free . to deoide whether they shall le 
sunm>ned and heard. The qourt JDf\Y always_, eve~ of its awn motion, hear 
other witnesses and experts. The same rules shall --apply as. regards fl?\¥ 

other kill(l of evidenoe. . ... . · · · ·:. ,: · -. :; : 

2. The Court 11183' . decide that the witnesses will 1m· heard either in 
Court, or lefore one of the judges ot the Court at a place prescribed 
by the Court, or before the judicial authorities of another State , by 
letters of request. 

3. H.0.P. undertake to give the Court every assistanoe, especially 
in respect of the attendance of witne~ses, which will ba secured;~ tn·_-:.nt• 
ually _by oompulsion, aooording to the. rules of the country where the uitness 
is residing. · 

4,. key evidence shall be recorded. 

-~tiol~ ·, 

.!!'tters of reque~t 

1. Any letters of request wlµ.ch . the Court considers it necessary . 
to have despatched shall be transmitted +.o the State competent to give 
effect thereto by the method prascribed by the regula tions of the Court. 

2. When one of the judges ia charged with the mission of oonduot­
ing these operations , the H.C.P~ upon whose- territory they are ·l;o tak.J 
p,.aoa will give him ruv assista.nco r equired by him tor the fulfilment . 
of his mission. Ho shall be onti tlcd to dem'.ll'ld such assista:nckS. to the . 
Government of the H.C.P. ooricernad. · ,·· · ·• 

kt:i.ole !:t:2 

Hearings of the Court : ~ se_noe of the aoousec1 

Exoept when the Court claoid.es othern:l.se , no examination, no hearing 
ot witnesses or experts lll'ld no oontrontll.tion may talce place before the 
CoUt"t in the absence of the accused, and his ndvooate. The oper a tions 
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mentioned in Artiole 41 are not aub jeotecl to the oon41 tiona ot· '1h18 
Artiale. 

Art:l.ole 'tJ 

Publioitv of heariya 

1. Ille hearing• botore the Court ahall be publio. 
. ' 

2. ltevvtheless,. the Court -.y, for special reasons clecide that 
the hearing shall take place "in camera". ~ ·~nt shall be pro­
nounced at a publio hearir:~· 

' CHAP.l'ERV 
• r,, • • 

THE JUDGMENI', ITS ~ION, PARDON AND REVI.~ON ., . . ... 
Artiole 4J; 

Delivery ot_~nt.!. 

l. The Oour.t shall sit in private to oonaider its judgmlmt, and 
the judges are b.,und to seoreoy as to their deliberations. .. 

2. The decisions of the Court shall be by a majority ot the judges 
sitting in , the case , and the decisions shall be dee~ to be the opinion 
of the Court as a whole. 

3. Every judgment or order of the Court shall state the reasons 
theref o:,. · ;;and be read at a public hearing by the chairman. Only the 
reasons. which carry the decision ot the majority shall be inoluded in the 
sentence, and no dissenting opinion shall be published or divulged in aey 
wey. 

Artiple ~ 

Oontisoations _and damages. 

l. The Court shall decide \7hether aey object is to be cozµ'isoated 
or be restored to its owner. 

2. The Court may sentence ,the persons oomnitted to it to ~ 
damages, and costs of proceedings. 

Article z,.6 

Restitutions and recoveries 

1. H. C.Ps . in whose teITitory objects to be restored or property 
belonging to convicted persons j,.~ _situated, shall be bound to talce all 
the measures provided ·~ ·their own laws to ensl.ll'e the execution of the 
sentence of the Court. 

2. Tile provision of. this article sha11 also appl,y to oases in whioh 
pecuniary penalties imposed by the Court, compensation for damages or 
costs of proceedings hav;e +..o he r eooverod. 

The Court shall determine tho wey in vthich 8l\Y fines shall be dealt 
with: failing spocio.1 detenninntion aey- azoounts oolleoted as fines or 
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ooata ahall be ored:l. ted to the 001J1DOn tund established by Art:lole 53 
heroatter. Oosts shall be in the . . ~at1i1etion ot the Oourt. . 

Art:1.01a. ;s_ 

. : .. ~ : .·E«ooution ot aen•tenoo• 

Sontenoes involving loss of liberty ~ bo oxoouted by a H.O.P. 
·ohoaon with bu oonaent by the Oourt. ·Suoh oonaent ~ -not be retuaed 
by t.be state which oomnitted the oonvioted person to t.be Oo.urt tor iz-ial, 
or by the State upon whose request the oonvioted person was oomnitted 
to the Court tor tn:al; the sentonoe shall alw~• be oxeouted by the 
State whioh oomnitted the oonvioted, ·peraon to the Oourt it this Stau, 
exproaaoa the wish to 4o so. 

Artiolo 4-9 

Qapita;l. Puni.~nt 

U sentence of death has been pronounced, and the leg:u,lation of 
-'the -Sltate ·c1esignnted: by· the Court to execute the sentence does not 
provide tor oapi tali punishment, tho State concerned ahall be entitled 
to substitute therefor the most severe penalty' provided by 1 ts na tiona1. 

· · ··· l~w which involves losa ot l.iberty ~ 
t. - . . ~ . . . 

Article 50 

Pardon 

The right ot pardon ·ahalJ. be exercised by the State whioh has to 
ontoroe the pe.nalty. _ · · · 

Artiole 51 
Revision . .· 

1. .Against oonviotions pronounood by tho Oourt, no prooeedings 
other than"-&n applioation for revision shall 1:x, allowable. 

2. h H.0.Ps. mentioned in Artiole 30 and 31 and the persona· 
aentenoed by the Oourt shall have the right to appl3 for a revision. 

, 
J. It is in the diaoretion of the Court to grant or to refuse a 

revision; the reasons tor the gran.t or retuaal shall not be given 
except whon the revision has been requested by a H.O.P. 

CHAPlER VI 

MEASURES POR THE APPL.IC~ION OP TH! PRESENr _Q_O:NVE?f.l'IOJ!.. 

Artiole 52 

Assistanoe 

The H.0.Ps undertake to assist the Oourt and the Procurator General 
in the disoharge ot their duties. They undertake to adjust their 
national. legislation to meet the requirements of the present Convention 

Artiole SJ 

Oomnon funA 
1. There shall be created by oontributions from the H.C.Ps. a 
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oaimpn tund ~~ .. wbi~h·tho aila.ries :ana pensions: ot all meni>era and 
ottioers ot ·the Court, the oosta ot the prooeedings and other expenses 
involved in the tt-ial ot oases, inoluding aey f'ees and expenses ot 
oounael aaaigned to ;the aoouaed . by the . Court, shall be defrayed, aubjeot 
to recovery from the aooused if ho is .oonv:l.oted. Tho expenses ot the 

Court, .of .the Proourator~·a ottioe and ot the Registry shall be met out 
ot this fiind. · · · 

:..• .. .. . 
• . · .. ·· . ' 

· · 2. 1'he salaries ot the ~jlilges, of\ ~ ·Procurator General and ot 
the other offloers ot the Court · shall be· ~ble from this tund an a 
acale fixed by the H.0.Ps., as well as aey _pensiona which~ be ~able 
to their widows. · · · 

. .. . i', .. ··" 

Article 5lt 

• Transitional measure 

Until the time when the present Convention is in toroe between 
sixteen States it shall be possible for a judge and a . ~uty . juf:lge to 

,_be. bo~ .Jl8.~o~s ot . the same. state, but a judge ·and ~: ~uiijr judge ot 
'the .SSJ00 _.~1;i9~lity shall not sit together in a oase, except . when· it is 
·impossible to do otherwise • 

.. . .. J .· ... .... 

14eet1ngs w:;Lth representatives ot H.O.Ps. 
. . . '•• . -~j 

:i:. Representatives of the H.C.Ps. shall meet whenever ~aaa.ry 
together with the Court o.nd the Procurator General with a vifflY to 
taking all nooessary decisions oonoerning: .. . . · 

(a) the donstitution and administration ot the commn t\n3. and the 
division among the lf.,0.Ps. of *e sums Donsidered necessary 
to create and to nidntain suoh · t\md; 

(b) the appointment of ·additional ·judges in the event provided 
( d? all oth r . in Article lO, section 2 J .. 
questions beari:bg ·_'(o). ·. ~ ·iq>poir\tiJaent ot. additional deputies-Procurator General as 
on t he e s blish- · · •provided in · Article 21, section 2; 
rnent · the ·,or - (~ e)the prolongation or curtailment ot the Cour1; 1:s ex:lstepoe . 
ing f t he Court, . . •· · , 

. · 2. -~ : .G9ver!m3nt of the first Sta1;a to sign. thi~ Convention is 
requeste·q . to o.onvene the first IJM3eting ot· represento.tives ~ the H.O.Ps. 
The Mee~.1.!!; 1to take place wi~ 'b10 months after ·~ date upon whiah 
th8 Convention hru, been signed: by seven H~~-Ps. . , . _ · ' 

3. 1he Resi1trar ot the Court shall act as Seoretar,y of those 
meetings, he shall convene subsequent meetings in conformity wi~. the 
rules whioh ma_y. be established to that effect or the orders ot the. , 
Court. • 

. .. . · , .. 

' . ·:,· 

Article ;56 

Contestations or disputes 

. ' 

l. If 8J\Y dispute should arise be'bveen the H.C.Pa. relating to 
the interpretation of application of the present Convention, and if 
suoh dispute has not been sntistaotoril3 solved by diploniitio means, it 
shall be settled in conformi,ty with the settlement of international 
disputes. 

2. If suoh provisions should not exist between the po.rties to the 
dispute, the parties shall refer the dispute to an a.rbi tral or judioial 
procedure. If no agree~nt is renohed on the choice ot another oourt, 
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the parties shall. refer the dispute to tho Permanent iourt 061' Inter­
national Justice, if they a.re all parties to .the,'!Totoool ot Deoew,er 
16th, 19'8, relating to the Statute ot that Oourt;· .and it t1wy are not 
all parties to that Pro~9l, they shall reter the dispute to o. court ot 
arbitration oonat1tuted :ln aooordanoe with t.he Convention ot !ho Hague 
of Ootobor 18th, 1907, tor the Paoif'io Sottl-nt ot International 
Disputes. 

Artiole 57 . 

Date, aipture, and ratification ot the proaent Convention 

1. The present Convention, ot which the Brenoh and "Engliah texts 
ahall both be authentio, ehall beor ~•s date. Until • · ••• · ••• 
it ah.all be open tor signature on ·be~ ot IU'\Y State. 

2. The jresent Convention shall .be ratified. It ahall however 
provisionall3 0011119 into toroe, wi thou1f awaiting such ratL.°ioation, on 
the ~ tollc,.dng that upon whioh it baa been s~gned by ~ven H.O.Pa. 

Article 58 · . 
.Aooession to the .Convention 

1. After • • • • • • • • the present Convention shall be open 
to aooeas-ion by 8.1\Y State on whose behalf the Convention baa not been 
signed. 

2. ·The instruments of accession shall be transnitteH! to the 
Secretary-General of the League of Nations to be deposited in the arohives 
ot the League; the Sooretary-General shall notify thei,r deposit to all 
the Members of the League and to the States referred to in Artiole 57. 

~le59 

~torio.l reservations 

1. Ar-q H.C.P. ~ deol.nre, at the ti.mi, ot aigna~, ratification 
~ aooeaaion, that in aooepting the present Convention he 1a· no1; assuming 
any ob igation in r espect of all or a?J3" of his .oolonies, protectorates 
or overseas territories, textl.,·l:to:;,i:1i.; unaor his suzerainty or .territories 
in respect of whioh a JDEU1dato has been entrusted to him: the ·present 
Convention shall, in th.at case, not be applicable to the territories 
named in such deolaration. 

.. 

2. Ar'f/ H.O.P. mey- aubaeqwmt.1,y notit'y the Beoretary-General of 
the League of Nations that ho desires the present Convention to apply to 
all~ lU\Y of the territories in respeot of ~oh the clecl';11'atian provided 
tor in the preceding section.has been made. l'be Convention shall, in 
1,hat oase, appzy to all the territories named in suoh notitication 
n:ineV ~s after the receipt thereof by .twl Seoretary-General of the 
League ot Nations. · 

3. k'f{ H.O.P. ~, at any time, declare that he desires the 
present Oonyention to oeaae to apply to all or any ot his oolonies, 
protectorates, oversea, territories, territories under his auzerain-ey 
'# territories in respect of whioh a mo.ndate has been entrusted to him. 
:&.he Convention shall, in that ~ae, oease to apply to the territories 
JWD!ki in such declaration one year after the receipt of this deolaration 
by the Seoretnr,y-General ot! the League. ot Nation.a. 

,, 
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4,. Tho Secretary-General ot the League~ Natic:ma shall OODlllln.1-
oate to all the Members ot the League ot Nations and to the non-member 
States mentioned in Artiolea 57 and ,58 the deolarationa and notifioatiana 
in v:lrtua ot the proaent artiole. 

Article 6o 

~etration ot th!a Convention 

The present Convention ahall. be registered by the Secretary-Genaral 
of the League of Nltions in aooordo.noe with Artiole 18 of the C~. Covenant. 

Artiole 6J. 

DenolD'lOiation 

The present Convention~ be denounced on be~ ot 8J\Y H.O.P. by 
a notifioe.tion in writing addressed to the Secretary- eneral ot the 
League of Nations, who shall . inform all the States referred to in 
Artioles S7 and ,58. Suoh denounoiation shall take ettect one yeo:r 
after the date of its receipt by the Seoretary-General ot the League ot 
Nations, and shall be operative onlJ in respect ~ the H.0.P. on whose 
behalf it was made. 

Article 62 

Et'feots ·of donounoiation upon speoi.fio oases 

1. 1'.oase brought before the Court before the denoW10iation ot 
the present Convention, or the moJd.ng of a declaration as proyidad in 
l1rtiole 59 , section 3 , shall nevertheless continue to be heard run 
judgn¥3nt be given by the Court. 

2. A High Contracting Par-cy- who before denouncing the present 
Convention hne undor the provisions therefor incurred the obligation of 
carrying out a sentence ,shall continue to be bound by euoh obligation:: 
unloss the Court decides to entrust another H.C.P. with this obligation, 
in \7hich oase the convicted person shall be surrendered to the H.0.P. 
who has undertaken to oarry out the sentenoe. 

• 



UNITED NATIONS WAR CRIMES COMMISSION 

Report 

on the Oonatitution of and the Juriadiotion 

to be oonf'erred on an . 

INTERNATIONAL CRIMINAL COURT ( 1) 

SO II/ J. 
25th February, 191+4. 

(submitted to the ~don Interna~onal AsSIIIJl1?ly by Dr. J.M. de Moor) 

Par. 1. I N T R O D U O T I O N. 

Before dealing with the ioore technical juridio-1.J. aide ot the instit­
ution and tho root.hod of prooedure of an Internati9nal Oriminal Court 
(initially for the punishment of War Oriminals, and later on as an indis­
pensable organ of a nffl7 International order), we have first ot all to look 
nt the practical side of the problem, and weigh up the ahanoea of achieving 
our object. 

Ttiereforo it is usotul briefly to go over what recently hns been said 
by leaclil)g etatesm3n in this oonneotion about the punishment of War Criminal.a. 

It vrl.D. be remembered that; folloving upon the uell knotm D:·, J.aration of 
Al.lied Continental Panora ni,.de at St. James' Palace on the 13th J·anuary 194,2, 
in \7hich the punishment ot War Criminals by means ot an organised adminia­
t:£-a.tion of justice v,as deolared to be one of the ohief war aims, ~e subject 
,ras exhaustivozy dieousaed on the 7th October 194,2 in the House ot Lords (2). 

At the s~ time President Roosevelt made a similar deolaration. 

An .Angl.o -1Werioan proposal, vir,oroul:ll.y acclaimed by all the Allies, was 
also ma.do knc,;m, having as objoct the establi~hment with a.o little delavr as 
vossible o:f a ".!Jnited Nat;_9_~!!..E.~~s.sion for the Invewtigati_on of War Crimes" 
•; h.u ~1i"' task rro "'.c1 be to .2,2_1lect tlvidenc~o_(_y~ar crimes during the war, and to 
take _stops to prod~~- 'tl!~-~~ls for trio.l. 

Tho individuals suspected of r~· or_i~s would ~ far ns possible have to 
bo stJIT~red at the signing of, or during thetfiiriod (Jf_ j!le ~stioe, 
The Lord Chancellor was of the opinion, and 1n s he \78.8 supported by 
Lord Addison, tha t when this Cormd.ssion had oollacted t.1le evidenoe and the 
suspvot tiad beon arroated, _the further adndnistrntion of~~tt.9.~· £OUld best 
·oe left to the No.tional Courts • 

..... --·· - ·- · . .. ·-. 
------- ---- ------------ -------·--· 

(1) -n this report certain apooial cons:l.d.orations ho.ve bean devoted to the 
pos::Jiblo pow1;:rs of tho proposed "United Nations Coninission for the Invc;3eti­
ga tion of Wal' Crimes." 

"2. j <,<Jc :Parliamentnry Doba.tos: House of Lordo Official Roport-:-vol~ 121+,. No. 86 . 
Wedn su.a.y 7th October 1942, in Ylhioh vrore included, in addition to tho Spoeoh 
of Lord Siroon, lso thoso of Lord Mnughroi, Lord Cecil and others. 
Suu aloo "Punishment of Vlor Crimtnnls" ( 2). A dooument issued by the Allied 
Int'or n tion Conrni ttee; London. Publishud by H.M. Stationary Otfioe. 
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, Wit1 rogard ~o tho est:lblis~n_t of one or 1oore Intornntional __ Cr~ . 
. ':.~~ :!:~L.-~ . tore. Cho.ncolloi:. ~l:•-irud himself '!,ill~ ~ discuss this with 
:thc_~l~~~s, but he th~t thAt it would bo3-orz {ioult to ~;rid ll. solution 
~ --~s prob!_et1, rooro p:i.rtioulfl?'ly in v\oo of the groat dif:ferenco in prooed­
w.·e bet-.,oen the Anslo-Amorioun nnd __ the Europc,an-Continental legl\l system. 

In th<.: Speooh to Membera of St. stgphens Club which ho gave at the 
boginning of this y\)ar (19lt-3) the Lord ChN10ellox- tw:· rl.\~· t' devoloped this 
theme , o.nd according to the rievrs-!-~per reports , he onoo 11¥>re t,mphasized th.at 
it \-,a s the Allies · firm intention"to mote out just o.ncl sure punishment to 
ringleaders responsible tor the orga.niaed nrurd.er of thousands ot ~oent 
pooplo ,a and for o.trooi ties; which hnd violated ~~net of the ~ist­
_ian f aj.'t]!t." 'lhe guilty, should include not onl3 the highly plaoed individ­
unJ.s \fho i nspired and dix'octed these monotrous ori!'l'3s, but also those who 
in oolJ.-bloodod ferocity had orgaiµsed. lllld taken n definite and respons­
ible part in carrying thum out . 

"The nx:xl~s opurancli of the Uni t cd N~ tions Cornmi ssion for • the Investi­
ga t i or1. of War <,;rimes atiU formed the subject of a. speoinl s~. 11 

Par. 2. ·t~1e United· li\tions Oomnission for the Investigo.tion 
-~-- - ··- of \'lor Crimes · -· - ---

• t • • 

If. it is intonded to fix tho task of this Oonmiasion in donforuity 
with the sohdme indicated ·at the time by the then Oomnission I of the 
Lcmdon Intenla.tional Assombly., it would not oncy have- to dooido which oases 
should be brought bo.fore the Courts, and to tslce steps- to prcduoe the 
criminals for trial, but it \rould have n f8J.· more extensive task 

v For instnnoe , i t; would bo obvious , .:•that -~ so long as an International 
Crimifia.l Court is not in oxiatonoe - the Conmt.ssion should have to deoide 
to \/hat extent 3ll uventual call upon tho "Plea of Supericr Ord.er" would 
pernd. t tho oaoa to be sent fon-,ard to be judged or not. '.Ilda \7ould ho.ve 
tho o.dvantago thnt with respoot t o suoh a matter of prinoiplo a oortain 
unity would be o.ohieved .. in sr ito· of n.l.1 divergence of prooeduro - nithout 
8J\Y alteration in the respootive National Logislf.l.tions. . . 

. . . ···'- . . . 
Bosides this, the Comnissiou would be r:-ost oom,petcmt to decide which 

. "United ~a.tions Courts .. in oa se of oqUAl ;oo;petenoy - would be appointed, 
and hc.ve the honour of administering justioo~ 

. , 

. In the thir~ plaoe, this Comniasi\ln - as long as the International 
Criminal Court does not exis·t; - ooulQ. fulfil tho rrork ,rhioh in tho Report 
of Dr. Benes to Conmission 'I rogarding "Extradition" was attributed to that 
Court, nNllll.y, to deoide uhethor or not a crime has to be considered as a 
P._oli tionl one, with respect to an Allied request tor extradition by 
Neutral Countries of p~rsone suspeotod of War Crimea. - (Thia Nextradition" 
.-:~. lJ r o~ : 1· s+-<1<5.' .:,:f, .t.'-1 > N ::-::, ~ . C0•nt·.,: .:~:- :. , ·i · t.n .. , cl·. :iizy cliii'h-onfl--. '. :id 

.... ~ t.h :.: :~ur, Jrl/ )r ' ~.✓•• ~ L \C'-f by the Axis States, and the "exohnnges" 
\7lu,oh may taku plaoe between the .mies themselves.) 

· · With r egard to oasps which havo boen suttioiently investigated before 
the J\rrnistioo, the Comn:1.ssion will have to produoa a List of n!l.mes of 
SUSJ.Jocts to the Allied Govemmenta, in order to ensure their surrender 
i.L1r.ieclia.tely a.t the oosaation of actual hostilities. 

fn respect of cor.q,l a int a c oming in later, and ; hioh still ought to be 
inwstigatod, the Comn:1.ssion should have the power indopond.ently to traoe 
suspucts :in the occupied and ex-enentY territories , there.i to oollodt the 
necessary evidenoo, hear \ii tnesses, prep:iro the oases for submission to tho 

. Court s, if nooessa.ry also to dolnclnd the "surre~r or Extra.di.tion" of 

of th e t u .,ountr · '.l' , i::l cl ' t ly ell crenti tccl 
noor 1> · r 1 h the ~ is 
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-~uspoots, and finally to ho.nd over au.oh suspects to .the ator~mentioned 
Oourts of Justioo, - or J as Lord SJ.mn said: "to tak'3 steps to produce the 
criminals for trial" \1) 

In art. 230 of the Trea"ttY ot Veraailles, it uas alread.}r laid dawn that 
"tho Gormans had to tumiah all doOUD¥3nts and inforrration ot evecy kind, 
necessary to ensure the tull knowledge ot the inoriminating acts, oto." 
This did not appear to be auttioient, and ended in a t'ia.soo at leipzig (2), 
We shall thoretore ho.ve to take matters into .2!!: -2!!! hands this time. 

It the oonpetenoe ot' the United Nations COJIIDiasion tor the Investigation 
ot Wo.r Crimes would be fixed on the large above mBntionod basis, - tho 
Oomniaaion working on one aide partially aa a general tribunal, on the other 
as a groat International Publio Proaeouting ot-t'ice, and tho ·great mo.joriey ot 
the · casos finally being judged by the National Courts·, the g,uostion of the 
.2,.unishment of war orim:lnal.a would, to a oona!derable ·extent, be solvod. 

l f'oel iqyeelf o"b-11ged in this oonneotioii onoo-.. rooro to eirphasi.Be this 
po~t, beonuse the establishment ot the United Nations Camd.saion tor the 
Inwstigation ot. War CriJ:les ~ nov, be.-considered a~ vecy noar, and a· 
devolopment of' the tunotio.J'l.O· and ot tho-~ak of this Comn:l.~ion in 'ijio direct-
ion. ind:1.oatod is. by no means exoludod. To DV knowledge' this opinion is 
sha,r0d ·by 1~ pi'omµient Engllah Jurists.- ~·,: . , •. 

·:·.On~ oth~r ~d,· ~tho~ o~ a: ~~:~lo ,ago .Lord lqtton and the 
English Trade Unions 0olm0il .4eolared themaelve~ in ta,r-our ot such a Court, 
and in addition Yi-. Hani>ro, in his .book: "lb1 to wih the Poaoe" , reoomnendod 
it '\1arlnl.y, the ahanoes ot tounding an Internationol. . Criminal Court for the 
pmrl:alummt ot wor oriminala are alas 80IDBWhat emallcr, at loo.st in the 
imoo,J;lio.to future • 

. ': . .. 
• \s uo oll knc:M', on one aide, it takes a oertain time to establish an 

International 0rganiaation ot this kind, and eapeoi~ to got the ratification 
of all tho oonoernod Nationa, - on the other tho av~lablfJ t~ in so urgent 
a mttor a.a the . judging ot wor orind.J1ale is now vocy short. 
. ' 

For this reuon it woulcJ; aeem tc;: • .'· to . be a tokon of wise discretion to 
s_trive in. thct ti.rat place ~or the cJnelopmmt and oonaolidation ot the tasks 
and powers ot tlio"'Unitecl Naticia -Omm:laaion·for the Ihvostigat1on ot War 
Cruoos in the direction alreaq ·~oat.ed. The liberation ot 11.lasolini o.t'ter 
the signing ot the Armistice ,rl. th ·1~, w1 th all 1 ts oonsoquonoes, in spite 
of the constant and re-iteratea urgings ot the' .. .exports that this tiJIXl tho 
surrender of the ohief war criminals· nmat talco plAoo !!.!#.oto I and as a. con­
dition of, the sigping pt· an Arm:latioe, only provos onoo m9ro how 1nportant 
it is in suoh a matter to ,t!ok j,o one• a guns, and above all to aot in a 
paa9jji'~l •fashion. . .- · '. :. .. i; · ·.: · · · · : : .., 

! . .... \ . . • • 

: ; • • # •• _(,j • • .. .. :. ·. '.. . . .. .. 
• l' ! 

:". . f ... 

I:•,• .. •• ----

(1) 

; . . . . ! :·. 

' . t ·, 

Of oourse in oases Tlhero the oonoemed United Nations Governmonts.h:ive th" 
suspects a1:~ ... a~ in }1ahda, and the Govel'nllient ot no other Uni>tod !tation 
olllims them, thv intei'modiary ot the United atioris CoJll!liasion is .not 
nooo~sary, All thes.o ·oases oan be judged by the oompetcmt national Courts. 

: ~ . . 
. '. ' 

( 2) 3ou in ~ r alia. Claudo Mullins : "Tho Leipaig Trlialr ." , tondc · , .921, .1.and 
;<;rnrui 'ti Trials" , lleport ot Proceedings bof ore "G11... ~uprcm., JoU1· -1.n 

...oipzig, puoUshed·by H.M. Stationei7 Ottioe, ·ton1on, 19~1 • .. . . . 
• I '•• • , I 

, . . . - : . :· ·, 

. ·, I , • • '• 

.·. \. .. - .. . .. .... 4 ,r ,, , • I • f • f t I U • ' 
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Paragraph 3. Grounds tor the institution ot an International 
6riminal CoU1•t. · · • · · · 

. . 
In tho w,ontimo, tho torogoing does not w,an that ' the ~eo_v formation of . 

an Intornational. Criipinal Court al.9ngaide the United Nationa Oonmt.aaion tor 
. ;. th~ Invostig~tion ~ ·war Crioea, 'oithor in ~~nt form or a■ part ot the 

· · ·· "Permanent Court . of :µitornational. Ju■tiQe at the ~, ia not extremel.y 
. . .. · ·· · ~airf:lblo_, ond 'wo fhould oontinw:> ~ a.+,:j_w fer it ri th all our strength • 

. • . . .. . . 
• • • , I In : the . first. p~Q' 8\lt"O~ • tho j1~glng Ot & ocn'tain/ be it lim1 ted J nuni>er 

. . of the moat prominant or~s, ~h as lllTLER, HIMNJ',ER, .GOEBBll,S, GOERI?G, 
1· •·•• ;, . '. _MUSS~.._ c~, .·o_to., eto.; t;,oul:d' take plaoe muoh better. by an International 

· : ·Oriminal Vourt than by 8l\Y N4~0~ Court· ot Law, h~ver ~ i ta standing 
·.r • : ! . · · .~4 howeW.r· undoubw._q_, its .. ~¢~ might be; It oan even 'be said that the 

.·, trj,.al dt those individunls, · if -~t ia ··to givo general . ~tiataotion, oan and 
· · ~ ~ talco place thro~· th~ ',~~¥in of an In~ti~ .. Organ. 

·, ·._! 

. . . . .·· : . .· .. ·:. !·· . . . 

In the aeoond pla.oo, an International Criminal Oourt is still core 
ql.!,8.l.ifiod f'or the three tuhctione which in the abaenoo ot suoh a. Oourt have to 

.':_,:-: '·doioo .to tho Unitod ·No.tions.' .. Oo~,sion tor ~~ ,Inves1ti'g~~on of .War Crimes, 
. • • 1",-r • I • • •• t I • • . name---., : - . -·· 

: . , . . . . . · .. .. 
· ~ . (a) 1;;11(:j settlo?Jent of oompetenoo b·o~ the Allied Courts in oases where 

· ' " " · .. ·: sevoral oonaider thornsolves equo.lly ~ompetont; 
. ' . . ... 

(b) the dellisi.on . ~'?,gar~ even~ Pleas of Superior Order; and 
. . .. ·. : .. 

· .' ( o) ,l.eciding tho q'l.i~sti,on whuth~r a . dr~. is a poli tioal or a sooiaJ. one 
i n the cnse qf ·reqqosts for extradition to so-called Neutrals -
which question would suro'.cy be more in its plaoe at an Internationol 

· Criminal Court .' · 

In tho third., ~ oortaj.nly not the least inport.nt, plaoe, the e&tab­
liahment ·ot ' an Intornntional Criminal Court is of the, ·greatest inportanoe tor 

. the :futl,\re; o:·s it oannot b~ done w:i thout in the post'-war World-Organisation. 
Any organisation i'or the: intdrlterianoo of internatioMl Prdor and Poace is ~ 
11\Y opinion not oonpl~ti3 it' it' does not poaaeu· ·an International Orim.1.nal ourt 
before \:t'hioh thoa~ perspna who disturb .or threaten to disturb international 
. order or peace· oan be s\.utmoned, :and by whioh they oan, if need be /punished be or olim:l.na ted . . . . · - · ·. · ·· · · · . . 

• • I :•; ~, i' • ! • ! ~ ~ : ~ • • • ' • . 

. . .· · Indeed, ~e· rea;J. s~~~ioanoe= ·of. the' p~~fyt:- of ,rar ~s, is onl3 
ma.do olear whon i:t fs v;l:c:nted in .oonjuoo.tion ,ii th . the oonstruotion· of a new 
International Order~ ' · For-· tho ·ob,jeo.t .of . tldlf punishment - as Lord Oeoil 
~ressed -ao luoidlfy- ,~ ·¥~. -~~~-~: :~~ -~~e ot· Lo~. on the 7t.h October 

. 1942 - is ohief'ly threefbld, -viz , ·. •. ·.. - ; ... · . · • ; · . . 
. . . . . ~ . · .. ·. . .. .; . . .. : ' .: . ., . . 

(a) to give satiata.otion to th.: &hooked sonse· ·of right and wrong of the 
whole oivillzod woz-ld, an<l. part.i.oularly of the peoples in the Axis­
oooupied territories; 

(b) to frighten :futuPe-wrong-doe:r,a; . and 

(o) to re-establish respect for Law and Order in the whole world. 

• • • • ~ : • ,..,: •• :: I .. , I • 

These. basic p~noiple)i: o(Ul ~,.m~ beat be ·eptablished by the a.otiv­
i tic . .: rind judgomont-e of n roo.l,ly ·tnte~t'ional C.rµdpal Court. 

I. • \, ! ! \ • : • J .l '. • 

I • ... .' · .. · ... , 
.. ... 

• • • l • . 

. ' • J • I 

. , . .. . 
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Paz· 4-.History and Development of the idea of the formation ot' 
~1 Intema ticmal Criminal 0o\Jri;7 Tl) ----

In the past there have been several atte~ts to establish an International 
Hr~ .~UJ't ,. an.d we have a nUl!i)er ot projects and examples at our disposal. 

, : ' ' . ... ·.. ·... , . 
;149~ .. partiou.larzy ·in the .oourae ot the Greert War Q,t 19:U.. - 1918 the idea 

of an Internatioi,al Criminal •Court was frequentl(v -brought· up. .: ·. ' . 
• : , : ;, .. • •. : .• .; •• • •• .,' . '. • :. • r •• "•. • ,•,v:. • . •I• ; 

·~ .Th~ Oormdttee ot Pitteen, formed alter- the War :of 19:U.. :.:.·•.1,is·.by·, the 
Temporaey .Pe8rtj~ C~erencc,, reoonmended on the 25th January 1919: the constit­
ution . of .a "High Tribunal." .. to . be foX'lll8d by three Members appointed by each · 
of the Fivo Great Powers, ·and ·one .by e·ach of ·t11e ~er. Powers. It would 
apply the principles ot the Law ot Nations aa.:they._re~ult .from tho _usages 
established among oivilimed peoples, from the Laws . of Huma.n:tv, and from the 
diotatea ot publio oonaoienoe. The Court would itself dooide upon its 
prooeduro. Espeoialzy tour olasses ot charges should be brought before the 
Court: .. .. .. 

" . 

a) · thoso against oivillana an4. soldiers of several Allied Nations, suoh 
as o\,\tr~s oolllDitted· in pi\Jaon oattpa., 1where: prisoners ot mir of 
seyora1·· nations \78ro. congregflte~f:· · ! ~,· ·; :. :· .. · ..-. · ~ ' 

. . . .. : . "· 
. . : .. . :· . . . . . ; •. .. ·. . .. ' . .,. . . . .. . '. " ·. 

'b) thoso against·.porsonli ot··~uitlho!'i ty ;- ~se ordeZ:J ~!3· exeoute6, n9.t . 
only . in ono area• or on one b~ttletront ;' but atfec:ted ·the .oonduot. -0,f . 

. ·., ·opero.t_ions agains.t several ~ .. ~ Allied Arnd.ea;.' · ·. ' · · · :. ·,:- ·. ' . · 

o) ·thos~ -~~~t:-eivil ~ ··~~·~tho;r-iti~a, ~ti;i~ut·-~ -~~~tiq1~- of • 
ra.nk, inoluding the Heads ot States, who ordered, ' or, aba~ f'r9lll 
preventing or.· :taking ·meas1,1res to pz,event, putting ·an on~: to, 91". · 
raprossing, violations of 't.be· laws· or customs of VfEU"·;··· 

•.·. . ... 
d) th.oso aga.:inst:suoh other·~e~eons belonging. to 0nent1 OOWltries as, 

having regard to the· ~acter·ot th&_offenco. or the l&" of 8Jl3' 
. Q~llig0ront cowitry, it •y· bo · oonaidered advisable not ·to .proooud . 

_. b 'fore a oowrt;- otl)er than tho "High Tribunal. 11 • ·- • 

- •• : ! .·. • . . • . : • • ;, :· •. :. : .,_ • • • • 

A.. .- sp cial ruling was n,a.de for. ·Gile . prosecuting organ e. t · ·tho Trib~l. 
Thea~-,Pfopo.sals rrore not a.ocepte~ ~ ~ot'zy : owing to ob ject:I-o,;is . from •rio~ 
•ahd J~pp.n • .' . . . . . .. . . .. . . : ... 

, • ~ •.: ,·.. ••. •: . :• i •,:; .. ; .. : •. I • • . '. I ; .·•, 

· Ir. .art:. ·2.27 of tho<·Ver~;:Uus·· Trc~~, a speo~a!,. ❖In·corna tionc.l · Oriminru. 
Court was thereupon propaisod , to · ~ ·wtllielm tho Second o'f Hohonzoll,ern •. 
This artiolo ruads as follows: .. · ,,_: . · · .:: m: · : 

·-. . . ' . . 

:11 Th q].liccl 'at1d 'a~sooia.~ed, ~rs publioJ.s' ~aign Wilhelm II of Hohon:. 
zoilorn, formurzy .: GoJ"m4?1 .,1'.lrit,p~;-Qr._, -tdr a· etqn;·~ioo. oftonco agains·c . 
intorno.+.ional nn:?Jal:i.ty .. ~~.' th~· : s·~t:11:U~.of .trea.tie•e.· : . 

• • • • • • .:• • • l, , • • • 

A special tribuna{ ~il, be conat~tuW to .~ .ttie .aocusod, · tl-)9;;.e~l_ . :.: 
. assuri.:-~ him tho guarantees osaentinl to th~ right· of defenoo .. : . ~t will 

b~ ooq>osod of ,Fi'vu Ju.dgew, ono appointed by eaoh of the following . 
Powo:rs, ~]Jr, 'fuo United States of · America, Gr~a t Bz:i tain, France ,' 
Itazy n.nd Japan. ·. 

, ~- . . ~ . . : .. .. 
. . . .. 

. · . . ; 

In order to i..;ntor not w~ much .in cws'ails \7e will not merrtion ~hf9re othur 
forma f lnturnational..~al Juriedicti9..n, which aro not ·ooncantr.ato.d in one 
Cent r al Int rnatioJ'llll Court, ·. such a.a· the :jurisdiction · of tho !'~bunaux 
Mixtos" in Egyp~ onct. •l;h~ 11 Alli d h~i t:uoo Courts" ( Aµioa. Powers Muri tim.J 
Courts Act. 1941), o+.o., although they possess some .interesting ai:,pecta for 
OIXC' r o 1~m, ru,d hav workod vory euooeasfu.lly. · · · 
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In its decision the Tribunal will be guided by the highest motives of inter­
na.tional polioy, with a view to vindicating the solenm obligations of inter­
national undertakings, and the validity of international 100rality. It will 
be i ta duty to fix the plmishment which it oonsiders should be iq>oaed." 

8olezy because, under the ~sting reguln tions, the Nethdrlands could not, 
and should not, aurronder William. II for an "ottence_against in'ternational 
morality and tho sanot1ty of troaties", the Interna.tionAl Criminal Court in 
question nover became a renlity. 

' . . 

.. Tiie Prosidont of the .Hague-miriata-Oonmltteo tor b dro.wing up of a 
· schoioo for a Permanont Court of Interno. tional J~1;ioe ot 1920, the Belgian 

~e~oampe, .mado _a proposal regarding a "Haute Cour de Justice Internationale" 
enti µed to. doal Vii th -cJj._!l!!s a&!_~ public ordee and the gene.~ law ot 
_no. tions, · which would be referred: to tho Court by tho Council or the Asumbzy 
of the League ot ?+1, tiona. The Court would have the ooq,etenoo "pour oaraot-
6r_isor le d6li t, fixor la peine, ot 4-&terniiner lea moyons appropi,a A · 
1•~x6oµt_ioi:i de Jia sentence." The Oom'littee passed a "voou" reoomnend:ing an 
inquizy into this _proposal b)t -the Oounoil and the Asseni>zy ot the League. 
The Assod>zy decided - in agreement wi~ .the _statement ot their appointed 
Repor~r, _. the Belgian, Fontaine, · :th,at 'th,( probleni waa etill "ti-es .pNmaturi" (1) 

. The Oonferonqe of the Interno.tionnl. Lal7 Asaooiation at Buenos qrea (1922), 
Stockholm ( 1924-)· and V ionna (1926) ,1ero more 1U0oeastul. , causing the aooeptanoe 

. of a drnt't-Statute tor a Permanent Intornational . Oourt ot Justice • 

. At'ter.mrcls tho institution dt such a Oourt ·wa.e oonstantzy discussed, 
csp~oially at tho Congresses ot tho "Union IJ'.lterparl.oml,.ntairo" and ot the 

' "Assooiation international .du droit p6nal". - In 1937 a scheme tor an Inter­
no.tional Court of Juatio~ wu proaunted by the Leagw, ot. No.tiona ,o.t the 
"Oonf'erenco regarding ·the Roproaaion ~t Terrorist Deeds". A Convention :was 
signed by the ~eprosontativea ot all tho participating States, but unhappizy 
it -mis nllvor ro.titied by the various Governments. These t,..10 projocts of the 
International Lo.w Association and the Leap ot Nations can ne1n be of great 
use to us, Md I shall revert to thom later. 

Of no l ess signifioanoe are the exporiencea ot the Permanent Court ot 
Interno.tional Justice in the .Hague, md.oh baa gained great authority . in the 
oourso ot tuoo. It is ·true· that this court baa so far not beon ·oooupied with 
"Criminal Law" , but ~.ts .rules ot.· J>l"Ooocturo and its ooq,osi tion m1q aorvo us to 
some oxtent as on example. • • · · . 

The question even arises a■ to whether - especially ~ view ot the very 
limited ti!JJ3 remaining to us to arrive at n resµlt (:1t ·haa now-aotual,lJ beoane 
a matter ot roontQs) . - the solution· oould ~ot be ~ound -~ the formation .ot a 
separate "Penal ~er" ot the Pe~nent Oo~t cit International Juatioe in 
the lie.guo, whereby the existing organisation and procedure oould be utilized.• 

I think, howover, that I must answer this lo.at question in tho negative, 
because the existing org~sation and proocdure • taking intoroonaideration the 
altered oirownstances ang. the special task ot the new "Penal Chamber"- would 1n 
acy case not satisfy. For instance, the Court ooul~.119. l~or romain ooup.1.ed 
to t)le Organie11.tion .of the League- ot No.tions, as it has been so far. D1s­
oussions z:ogar411lg thi.s ~o alrea.d.y ~ plaoo b~;tv,eon the United Nations. ___ .._.:..,___ _ . ·- - ·- --·--- ---- -- _ ____.,_ __ .. ---------

1 

(1) Sec Report of the 3rd Conmi.ttoe, Aotes, ~ances Pl~nil,res 1920, p. 764 , 
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Ilnruo-..ror, tho Criminal Court horo onvisagod is - at EU\Y rato to1~ -~e time 
boing - mo:.."o an Inter-Allied Court than a striotzy International Court, whilst 
for in;st!lllOO :tho choosing ot the Judgos ot tho. Pernmiont Court ot I.ntornational. 
Justioo is also tairly. . intrioato, and the laat _6xiating ooq,osition of the 
Judgoa of. tho Court would -not help ua m:1the· lout. . . .. . : . ·, 

. -- ~'i.na;i]¥, a ponhl.,._1~· suit is diro·c~ci by quite othor rules, thnn f~ 
instanoo J a oivil ono; : . . . . ·:--· · ·:. . . 

: . . . . .·_ ., 

.. 
. ~ 

( . . .. ,,.. . . . 

Unloubto<lly tho quos-tions, whioh matol'ial law and whioh prooo~. arc 
applicablo , and that of tho languago to bo uaed, are among tha moat difficult 
prob,].o~ which vro have to solvo in order to establish an International 
Crir1~l Court. . ··: . · 

Th(;; Lord 8'hanooUor·, Lord &.i.nx>n, in this oonneotion said in his· Sta.'tement 
in tho Houso .'?~. ~ o~ . ~ 7th Ootobo_r, 1942: -

11{ ~il. Veri~ : to .. mako orw .. obs~rvation, pur,-J)3 ~rovisional and tontative, 
on .th~ . third olnss of tribunal to -whioh attention : has nn tural.ly boen drawn, 

: :f~ wti:,.oh ~~th the noble Viaoo~t, Loi4 ~, ~ tho noble and learned 
isoount, Lord lie.ugh.all, dieoussod. . qE'OO, it 'l!fq sq ao, td th tho 

nobl Viaoo~t, .. Lord Oooil, that the main difficulty in oroating and 
putting to work gffeotivoly this oonoeption .ot an Internation.al. -Oriminal 
_9ourt is not tho' .. dittioul v ot longuago; . but let nobO<\y r\m a~ '7i tK ~ 
iclua that this is an oal\Y ooncoption to m9.kc pp~eohos a.boµt in gonural 
torrns. It is ari oxooed.ing:cy difficult matter -to deal with if one desires 
to f acu al'lCl to t.--y to overoomu thu practical diffioul ties . Tho oonpos-
l tion o£ auoh a Court i• not going to bo a very oasy me;tter, oapooialzy 
Thon thofy a.re so ntl.ey bolligurunts ~ Striot:cy spoald.ng, • I do no·i; think 
·:.hnt it ou'gb·;; ·w bo onll.od an Intorna·h:f.onal Oourt; . i·t ought ·to be ~ed. 
..i Unitod Nations Court, or an Allied Court, for, unlikd tho HAgu.o Tribunal, or .bodios :ot that sort, it does not·roally aim at ataf'f'ing=i~aolf by. . 
Judgos_ dribm from, aioongst othors, '· tho onoJJ\Y oounttlos, or, I ~o!,lld . , 
think, tho nou.tral countries. · • . . . ·•;· . .· .. 

... ·~ . . .. . ./; .. :. . . ~· -~ 
ihon, nhon yOu havo oroated this novol 'l'ribunal#•~you still hn~· tp .. 

fa.co tho q'UC3ation of what is the codo of la\1 uhioh it is going to apply. 
I think rqyself , as a nt:tn uho. has :s~nt. ;i good d.oal o£ his 11.fo in the 
pr qo l;ioal business of tho laW", thA t ono of the grca tosJc; difficulties of 

. all, mu.ch l dart::. 1Bt\Y· to a 1~ seems oornparo.tive.zy unimportant, would 
bu proooduro·; · tor tho prooeduro ,mi.oh is un~rstood aiJ,d. f'ollowod in a 
~~itish Court . ia ,QQnq,lotoly unliko tho methC?da \mi.ch ru.~ t'ollowod elso­
whoro, . . . Tburo "/D/J3 b(:> .. a _great deal to be sa!'d for both· vi oms, . . but bctoro 

·· · · your Court oan oven ·start you have ·· to deoi<Uf what you:/:' prp~dure ill goj.ng 
I to QC . Thoref ore ' m. thout in tho lea.et wishing to pO'lll", oold' ~awr on' ~o 
icloa - and indoecl, I aeo tho importanoo ot the point ma.do .. b.oth by the noble 
and loamed Viscount, Lord MausdlaA, and by the noblo Visolr~t Lord Ceoi],, 
r garding oocccptional oases - .I ,tlµnk that \ve shall probabl,y bo wise to 
put our mu:tn· trust• as for a.s a tribunal goes, in tribunals, whioh do not 
oal.1- tlwmso1vos internAtiona1.·11 

, A f ormor Lord OhanoolJ.or, Lord Maughan, spokv in s omowha t similar t onne. 
· ut thu31> c.nd other intricate probls)ma . should not to lllY' mind frighten us or 
load us t o thu oonolusion that ~er_cf~ it is ~~iblo t o ostablish 'an · 
Int r.aa'liior1al Crir.dnal Court. - It is truo that the f'ornntion of an Intnrn 
na -t;iona.l C-'r'i.n,intl Court does bring us upon wholly untrocldon pa.ths. But tho san¥1 

could ha- bu n said of. tho Pormruiont Court of Intornntionnl Justioo , and yui; 
•',:ls v,c:1.s vstablishcd, and :1n thu shor t p ·riod of i ts exiatonc.l a.r; uired groat 
.. uthor i ty . 

- - -- -----
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Par. 6. !the Ool'IJ)otence of the International Criminal 8ourt 

!i.bere was OJ"ie/ :w.zy a oonsiderablo difference of opinion regarding the 
question whother an oventual International Criminal .Court would havo to try 
,!.Y ~ criminals , or only a lim1 ted numb ex-. But o~ this point, and aleo on 
t}je question of the describing ot the ooinpetenoe ot ·the International Oriminal 
Court' a posi ti VO opinion - at 8l\Y ia te in the London International Aaaembzy -
has been established It has been laid down in a motion passed by the 
Assembzy, whioh we oan here to.ke over as far as is necessary, and. whioh 
proposes: -

"that war oromes whioh oome under the jurisdiction of Munioipal Courts of 
the Un:1.tod Nations will bo tried by suoh Courts (either oi'Vil, military, 
or mixed), in Qonf'ormi-cy with the laws of the oountry concerned; 
that an Intornational Cr:l.m:inal Court shall have jurisdiction over the 
following oatogories ot crimes: 

(a): Crimes in respect of which no United Nations c'ourt has jurisdiotion 
(e.g.: orimes oonml.tted in Germaey against Jen and stateless 
porsons and poaaibzy against .Allied nationals); 

(b): m-imos in respect ot which a Un:1.tod Nations Court has jurisdiotion, 
but which the State oonoemed eloota not to try 1n ita cmi Courts · 
( tor reasons suoh as the following: .. 
whero a trial in the oountry oonoerned might lead to disturbances 
,more a National Court .".'Oul!i find 1 t ditt'ioul t to obtain evidence~; 

(o): crimes which have boon oOlllld.tted or which ho.ve talcon effect in several 
oountrioa or against nationals of· ditferent oountrios; 

(d): orim3s oonmitted by Heads ot States." 

Tiu.a, however, only describes the first and DK>St urgent task ot the Court. 
later .on a moro oonprohonsive description ot the Court's P9W9rs would have to 
be added 1n the sense ot tho Report ot the Inteernational Law Aasooiation ot 
1926. . · 

.Aooording to this Roport tho Court would have to deoicle on violations ot 
international legal obligations ot criminal oharaoter, on violations ot 
treaties regulating the usages and methods ot VIB.rtaro, and on violations ot 
the oustoms ot war gonoro.J.l;v aooepted as binding by all oivilisod nations. 
(art. 23 du Sta tut do la Cour.) . 

Par. 7. '!he oompo.ai tion · ot · the In~JllD, tional Or1mine.l do~t.!. 
' 

Aooording to art. 1. ot the Statute ot :the Permlnent Court of International 
Juatioe, (1), this "shall be oomposed ot ab~ ot independent Judges", chosen 
trom amongst tho10 who "possess the qualifications required in their reapeotive 
countries tor tho highest jud.ioial ottioes, or are juriaoonsulta ot recognised 
oonpetonce in inte~tional law." 

r,y virtue of art. 3. ot the Statute this Court oonsiata ot eleven Judges 
and fbur Deputy Judges. This has since been increased to titteen Judges and 
tour Deputy Judges. 

-----------------------------------
(l) An oxtraot from the StAtuto of the Permanent Court of International Justice 

is appended as Annex No. l to this Report. 
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~ oandidature talcosrf.lAoo in prinoiplo through the national gl'Oupa ot 
arbiters ot the PorJDln.Ont ourt of Arbi trago (Arbitration), that ia to 883' in 
each country by the tour persons wh9so naD>s had boon placed by the respective 
Government on the List of -Arbitors ~art. 4 , par. 1.) 

Eaoh group can propose a rrr:xf.mlmi ~ four oanclidatos, of whioh at the most 
two may be of the grQup I a awn nationality. (art • . 5, po.r. 2.) 

The eleotiona take place siDlll.taneo~ly by tho Asaoni>zy and by the Co~il 
of the Leagt&e of ~tions (a.r~. 4., par. 8) -

Only those who are ohoaon by both theso organs aro oleoted. I1' after 
three diviaions seo.~ are still wlfilled, o. special prooedure of mediation 
~s _adopted, and should even this nc.·~ :/f--1~ 81\Y result, thon the ones ·alrea~ 
elected ara to choose tqe remainder t-rom among those who have alrea~ had votes 
cast tor them. (art. 12) ·. · 

At eaoh olootion oare is to ·b~ . taken that tho }.Lim>ors olected should to-
.;-.. -g~ther i:epresent the foremqst fprms of .oivilizo.tion and ,tho roost important systems 

of jurisprudence irv the world. (art.9 ) . · 

The election is valid for nino years, and Judgti~ rti1,y bo ro-eleoted (art.1.,). 

Members ot the Court can only bu dismissed from their :functions ·u in tho 
unanimous opWon Gtf their co1:3-oo.guos thvy no longor fulfil ,tho requisite · 
_oonditions. lart. 18). . . . 

Uuril)g the exoroiso of tho:tr functions thuy ~njoy dipl~m,.tio privi-leges and 
1.tmnuni ty ( art. 18). · . 

The Court ~s established o.t Thu Hagu ... (art. 22). 

It is obvious thut in "llutls v,03 thu composition of tho Perne.nent Court ia 
closely allied to the organism of tho LJa.gu... of Nn:tions, and mreover is tairzy 
oonplioa ~d. 

The project of the International !Aw Association o.doptod in Vierma in 1926 
follavrs mth regard to tho composition of tho Court o.l..Joost ontirol,y the system ot 
the Pernwinent Court at tht, Ha.guo (Seu o.r-ts. 1 - l4 of th0 Viunnose proposed 
Statute £.1). lt_ even stipulates that tho International Criminal Court shall form a 
speoial ~hanil:>er of the Pernanent Court,with this reservation: "qu'elle ex~rcera 
sa jurisdiction s6paroment dans los affaircis ou d.c :-J Etnts ou dos. inclividus serent 
aoo_us~s d'infraoti~ internn.tionalos. "-

. . 
The convention for an Intermtionnl Criminal Court for tho prevention and 

punishment ot aots of tvrrorism adopted o.t Genova in 1937 also corresponds in many 
respeots with the design of the Pcrnruwnt Court ot InternAtiona.l Justice and 
the Vienna project of the IntornationAl law Association of · 1926, bu,t also shm1S 
some interesting differences. 

For insto.noa, the convontion bf 19J7, di·v ..... g:l..ng :t'rom whll t is lo.id dQ\m in 
Artio!e 2 of the Sta tuf,e of thu Por tlnUnt Court, duol!.'r<J s: ":tha t the Jud.gos aho.11 
be ohosen aioong Jurists who are aoknoulodgod authr))n ., ... ...id u.1 Vrlminal I.aw, and who 
are or ho.ve 'boc.'ll mombora of Courts of CriminL'.l Jurisdiction, or possess · the 
quallfioa tions required for such appointmont3 in their m111 country". - In this 
W83 a far stronger stress is laid upon l ognl uxpc~i vn o and ju.dioial training. 

The method of electi on is o.lso dif' uren-i;. Thv r --:,puctivo Goverruoonts rrAy 
eaoh subnrl.t not moro than t\7o CO...'l'ldida~;s, From th so c ndidates the Perm· nent 
Court is to choose five Judgus P.nd fi r ... D ~,uty Judges , on r ogulo.tione 9f its c,.m 
making. Tho nomina tiona in this i n ·t;.."..ncv uru t o b o V'.'.licl for tun yoo.rs, o.nd 
every two years one Judge o.nd ono Deputy Judge is to r ..::sien. 

- --- - ------ -- . . --· -- - -- --- - ._ ... __ . .,. -··· --- --------
(l)A Copy of tho 1926 Sta tutv io ppun d ' a Annex I I to t hi · e-!>ort . 
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I tool that when coming ·to tho o.ppointroont of Jud.gos and Deputy Judges, · • . 
we shall have to separato oursulvea from the Loa.gue of Nations. On the one 
hand we shA!l: haw to koop tho requirements tor nomination very strict, as . 
per thJ Convontion of 1937, but on the othor .hand nake the aotual designations 
as simple as possible,. The numbor ot Judges will also have . to be la.rger than 
ia pr9po~ed in the abovo-mentionod projocta. 

·•hon, however, tha oomposi tion of the Court is being deci~d ·-upon, perhaps 
thu most important thing ot all will be to difforentiato between tho: 

1st por~od: dpring vrhich it ,ri.ll chiutly be -.o~mupied \'ii th t;}le p~shment 
of \7ar criminals; and tho · · · 

J 

2nd period: ·,hen after the Peace Treaty has· boen signed, it· rnll also be 
oooupicd \7i th a broadtlr and more aonprehenai ve task as i.B . 
already indica tt°'d in par. 6 of this Roport and amplified in 
art. 23 of thu 'Vienno: projeot. • , 

In _thu first p~riod tho Jud.gos and the Doputy Judgo:s 'Will ot neoessi ty . 
have to bo clesigna ted by the Govornrao11ts of the United Nat.ions direct, without 
tho intermediary of aey othor orgnn. Tho Court will thorofore - as 'I have 
alreadi)' ingico.tad - in ~ o first poriocl still bo a. "United Nations Criminal 
Cour·t;." . 

le.~ on , howovur, afte; thu signing of Peace, and \7.l. th thu oxtension ~t :· ... ,: : 
the tasks or th<.: Oourt, another toothod oj composi "1ion could also be adopte~ 
For insto.nce, whun f'i.,ally ex-n~ut.ral PO\"rurs are o'onjoinod, tlie various Govern­
ments could ~ubmi t o. certain nurnbur of oandidAtes, from whom o. body such as the 
Pormanunt <k>urt of Internntional Justicu at ~10 P.o.gu\:J could nrucc a ohoioo on 
a basj_s ·i;o bo settl~d upon 1A teJ:'. 

In this wo;y thu esta blishment of the Inturnn tioMl Criminal Court will 
not hn.v.:i to wait unt:il the "3nd of' thu ,·ro.r . 

On· the contrary, it oa.n and mus't !:>~ ~lotely co~tructed ~nd inst.£1.ll t::d 
in the shortest pc,asibla time, so t..l-ir~t :tt ,rl.ll be in 1'u!l_ working order us 
soon aa. the Armisticu is sign ,d. · 

Par. 8. Tbv ~AD.t~ri~ La,;, to .!>~1-ied 

'.L\ic.; Intornational Crimi.na.1 Court ought us soon Wl poasiblo to bo supplied 
,71 th an Inturna tional Cr:i.ndnal CODE) &fin1.ng thv crfr110s a.nd l1mi ting thu 
punishmonts. ~ 

Wo rm.wt ho\',evur not be so optimistic as to oxpoct that such a Code. will 
be OOlll)lblod w1 thin the nuxt ~o or tlu--oe y -.. nrs and also bo aoooptod by the 
rospec·tivu Powers .. 

For thv 'time being th0refore \7u shall have to contunt ourselv"'s vith-· 
"mutatis mutand,1.a 11 a. dul'\crip tlon of ·i;ho ma.torial l '-W to bu appliod, as laid 
down in art, 23 of t hu Vienna pro juct of 1926, ,1hioh ruads as follorrs: -

"La Cour a.ppliquu: 
1: Los trait6s, oonv~ntions ot cwolo.rationa 1.ntornationaux, soit E¢n6raux, 

soi t ep6cinUY., rooonnua par les Eta ts ,.m li tigo. 
2: La oou°b'.Jn;: inturna tiona.lo col.fllU preuvo d ' uno oout.JIDO gun•Sral~ o.ooop t<'.ie 

03ant l £oroe d'uno l oi . . · 
3: Las r,rinoipEis gonoraux du droi t publio ou :l.nt<.si-nn tional r1Joonnus pt.r 

l ea nc~t ions oi vili.sees. 
4- : Les dooisions judioinil.~vs oommJ IlX>yons auxiliair.>s cl.i cl6tei,nination 

des rog).os de droi t. 
5: ~ outre. l a doo'b:'fne due _ ublicistos leR plus qunlifius peut otru 

1Jitou . · 

r 
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Pourvu qu' auoun aote ne puiaa() t!tro jyg6 OOl'll'ill intro.qtioJl par le ~ta tut 
do la Cour ou po.r la loi inten¥J de 1 1aooua6, ou, 4a.na le oaa d'un ha~tloa, 
par la loi du lieu do aa rcSeide- -ie au momont dq. la porp6tration du orim8, ou, 
A Mi'aut do rtSeidenoe, par lA Joi de 1 1.,Etat ou lo oriDt aura 61;4' oqlllld.a." 

Particularly :tho le.at ale.use is pt great signifioanoo. 
•' . . 

With rospeot to t;ba _puni-shment to be inflicted, the aoo~nd pnrt ot art.22 
oan bo very uaetul. It rea4a aa toll.on: · 

"Lorsque la Cour ·trouve IIU~'tlne aoouao.tion oontre un -aujet, ou ~ oitoyen, ou 
un heimatlos, eat ·6tablie., la Cour peut lo -oondonuior A toute peine qu1elle 

.oroit juate, noua lea eonditions suivantes: 

a: La peine de mrt ne sera prononooe oon tre pereomo, l mine qua 
oette peino ne puisse 6tre Wlig&e par -uno intraotion ainlilaire selon 
les lois de l 'Etat auqual appnrtiont le ooupable. · 

b: En- auoun ~a, le touet ne aera ordonM; 

c: En tout autre oas, la peino d 1omprisonneD3nt ou de Mtention aera 
prono~e par la Cour, qui · ordonnora la 1111 ture do l 'ompri&On111E1m9n'b QU de 
la d6tention intli·goo; · . . 

, . 
d: Lea p4nalit4's p4oun1airea et lee indomnitc§s seront inf'ligeSoa, aoit 

:,umuJ.a ti venwmt, soi t au lieu de la peino prononoo\;). " 
~ . . 

he desoription here given ot the material lm7 to be applied agE"Oea 
approrlnatel.7·rith the analogous prooept tor. the Permanont Court ot Inter- . 
national Juatioe (art. 38 ot the Statute), with this roaervation, that no act 
be punishable unless it is indi.Odtod so to be by tho Statute of the Oourt, or 
by the national law ot the WK)usad person. (1). . . . 

Aooording to the Statute ot 1926, both, SJ.;q.tes o.nd indilf'iduals ~ be 
arraigned before the Cqurt. .A. Stato mu.oh ha~ been foWld guil"tvr ~ be 
sentonoed to~ the plaintiff State o. fine in oaeh, and to ni,.ke good the 
clruiil.ge, including the damage civilians have suffwed. T'nis regulation hOVlever 
is of little value tor us in the inrnediate future. 

In aooordanoe with art. 22, private persons nflY be sentenced to ~ tever 
penalty the Court mq deem tit, but only to the death ponAlV provided the 
guilty person '•a national court admits of such punisluoont. 

The 8!,anish Jurist Saldana 1e soJJmrha t ioore preois.:> in his t~ua work 
published in 1923 entitled: "La Juatitia pana,l ·intornaQi·oniaJ_." He W8,Jlted ,. 
oight kinds of crime to be submitted to the International Crimi:nal Court, . 
nanely:-

"l: lea oas douteux de jurisdiction p6nalo nlltionalo; 
2: les oas pen.aux extranationaux • . (for insto.ncu those on the High Seas). 
3. los orimos internationaux de droit co3Ill.Ul. (for instance, whito al.ave 
trade, opium ottenoea, eto.) . . . 

t: i:: :: ~== ::::!~::· ~::: ~~~: ::::: ~==::~: 
6. loa orines oontre le droit dos gone. . 
7. lea orimea d'un in~t in-wrnational ooro "-s dan.~ un p~s oooupt\: 
8. lea oriroos eooiaux oolleotits non r6prira5a pa.".' un Eta·t." (2) 

, -- ---·· -·· ··- ···---------------------·------
(1) Soe .Annex l, art. 38. 

·,; 

(2) See: Reoouil des Cours. A.D.I. 1925, V, l' · 367 
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In oontrast tQ this ratb.or large oonoeption the International Criminal 
Oourt tor the, Prevention ot An·~a of Torroriam (Oanwntion of ·1937) was to havo 
a moro limited 11,Phere at aoti vi ty. Tho tolloring · orimea W81"8 · to· OODl undor 
tho juriadiotion of . this Court, ~: -

l.. Aey wiltul aot oauaing death or gric,vous bodil,.y harm to: ·. • 
a. Head:9 of States, persons exercising the prerogatives of tho 
Head of State, their horo_di tary or deaignatod auooc:,aaors; 
b. The wives or husbancle ·of the ·abo~-mentioned persona; ·. 

:,·. . • •· o. Perao~ charged with p~lio tunotiona or holding publio posit-
:, ' ions, 1'ben the ao:t is d4rcoted against -~~ ·in their publio 

oapaciv. : . , . ··' 
2. Wilful destruction of, or ' ~ge to, ·publio •,propdrV or proporv 
clavote4" to a publio purpoao bolongillg to, or aubjoot to tho authority 
ot, anothor High Contracting Party~ ' ', , 
3. Any wiltul aot oal.ow.at~d to endanger the ·livos of -n3mbora of tho 
publio. · .: , . 1 .,· 

i... ~ atteq,t to oo~t an of~ence falling within tho foregoing pro-
visions of tho present artiolo. . · · . ' 

· 5. Tho ~ufacturo, obtaining, posseaaion or supplying of' ~, ammm­
i tion, oxploaives or harmtul ·aubstanoes with a view to :tho oomniseion in 
al\Y country whatsoever of an offonoe·, falling ·w1~ tho present artiolo • 

. ,. 
As wu lcno\7, this Oonvontio~ was signed by the . Repr?aonto.tivos of all tho 

partioipo.ting Stntes (Bolgium, Dulgana, Spain; ·Ptonoo, Grouae, tho Not.hur­
l.ands, Rumania, Ozochoalovalda ,· 'l'urkoy o.nd Yugoslavia) ·,.' but it wo.a nover 
ra titied by tho various Governments. 

· For the first and moat urgont task r:,t7 the . Into~ tionoJ. C..~l Court 
nol7 to bo oata.bliahed, 1'18J00)3 thu pwd:ahment of· war oriminala, I think that; 
as wo havo said, \7\) oould if neoessaey be satisfied with the application of 
arts. 22 and 23 of ;110 StAtut oo 1a ·0our, of 1926. 

It goos \71. thout ~g, · howovor, that it voul.d be of tho grua t;ost import­
o.noe if ea.rly agroomont oould bo roo.ohod between the reapoctive Powers rugard­

.ing a t'u;LlJr olabora.tod List of War Crimos, w:l.'th an oxaot and _olcar d.usoripi;­
ion of tho otfonoos, and with tho l1lClXimum :punishments. 

With · roapvct to tho qu..:s tion as to which Qffvnoes arv to bo rugardud us 
war crimeJJ, both· in our own and othvr Co!l1lli.aaion,·. full :R0portS' (1) h:>.vu b ... vn 
iseuod, a.ooo~riiud _ey exhaustivezy olab~ratod Lists, and I think I can rot.Jr 
you to them. (2). · • 

P¥.:_._ J_._ _ The !::'~. _l_aw to_ be aw~<?.d ·. • 
. . 

The Sta tu~ of tho Permanent Court of Intorno. tion.oJ. Just:t.oo o.nd :thll t of 
the International Criminal Court ( so1J annexes I und II) can also so.l'Vv ua as · 
guidoa in ttds direction. 

Tho oftioial. lAJ1&.un..s.os of tho Permanunt· Court aro En.&14.f!.h and Fronoh. 
I£ tho parties o.gr,3e the ,-;-oolo procced.i,ng~ take place ir, ontJ of theso · lnnguago3, 
then the judgeroont will bo pronm.mced in that language. In case suoh agr·. ,,.,,..,. -
ment is wanting, tho partios ~ utilizo whiohever of -these lo.ngun.goa they 
~hoodu , and judgement will in that oaso be pronounoed both in French o.nd in 
~ish; tho Pornnnent Court will hmleve~ deoido vrhioh ot thu two tox1;s is 
to be dearood the authentic one. (art. 39) 

------------------------------------· 
fl) Soo inter o.lia the Roport ot th\) Int.erno.tional Conmiesion for Punnl Roon-
Jtruntion ond Dovelo ioont - sub-Conm:1.SBion tor Wa.r Crimea and in particular 
thu roorondum of Professor lAuterpo.oht, contained thoroin, pp . 5 to l.!. ) 

(2) 'or tho coq,ownco of thu InternationAl Criminal. Court aeo Rt.r . 6. 

• 
• • 
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Before the Intorna tional Criminal Court the aoouse4 will have to be able 
to express himself in his own language, and everything he 'sass, na well a.s 
all quostions that are put , nnd overything that is said regarding the oaso of 
the nocusad, will have to be trnnslnted by experienoed interpreters 

AB howevor, the lnrge majority of war oriminAJ.s rdll bo able to Wlderstand 
GornNl, the question arises as to whothor it would not be advisable to reoog­
niso GertM.n as the third official language of the Oourt after English and 
Frenoh. 

The aooused will btl punni tted to be assisted by ooWUl81 ohosen by hinV 
herself/ themselves. 

In general, and W1dcr reference to the resp c.:ctive artiolas of the Conoept­
Sto. tute of 1926 ( o.nnox II) , one ~y \"loll Be:J', with Professor !iholdon Glwok 
in "Froo World, 11 (l) the.t tho prooodure in the InternAtional Criminal Court 
ought to consist of a simplified ooinbination .of the best teatur~s of the 
Continental and Ariglo-~4.ioorionn criminAl prooeodings, prnntooing certain 
fU&"'ldatnenta.l rights, such as the right of 00W1Bel e._ 1d the right to set up any 
logitimo.to dof'on.:x:s foWld in civilized ponAl oodes. Rules of evidence should 
b simple and should not too greatly str ss exolusioMry provisions, since tho 
trials are to be boforo panels of judgos trained by long practice. 

Tho m4in point should be to seek the truth in tho most impartial nii.nner. 
Whon hoaring the aoousod and the witnesses, full aoooW1t should be taken of 
what modorn oriminology hos taught us vii.th rogard to the psyohology of the 
,rttnossos ond tho suspoots, oto. -

"A Prosoouting staff of trained representatives of the various coW1trios 
uatablishing the Intorna.tional Criminal Court, as woll as a public do~enders' 
staff, should bo appointed by the Court from pe.nele submitted by the Chief 
Executives of tha countries involved", as Sheldon Glueck proposos in his '7ork 
referred to above. - I thoroughly agree. 

The soat of the Court should be established in the Ca.pi taJ. of one of the 
Allied Countries ( o. g. London, Pnris or !ho Haguo). 

Por. 10. Final Co.!19lUB~ons 

It will be oluar from the foregoing that it 1s by no moans impossible to 
come to a wor~nblc interno.tionnl agreement for the estnblishmont of an Intur­
na tional Criminal Court. 

Abovo all olse, however, in order this tuoo to aohieve the proper punish­
ment of war criminulo and not again to fall into a hopeless fiasco as vro did 
after 1914-1918, rro must insist upon the greatest possiblu speed. 

We havo alroo.ey b"'en faced with a "1'ai t a.ooompli" ,rl. th :respect to Italy, 
and onco moro that which _ovory e:xpert insisted \7as nbsolute;;J..y ossential, 
namel_y , tho aurr.ondo~ of wor criminn.ls sirnul ~oo_ualy v1, th the si~,$. of ~~ 
Ar!dstj.~, hAs b C:Jon nugl.octed. 

Wo cannot toll hc,.7 long wo still ho.v ... for further prepara tiona, but it is 
cortflin that T! ME IS EXCEEDIN1LY SHORT 

~ould tho punishment of wa r criminals a.gain end in o. fiasco, then tho 
future pco.oo of the wo1•ld wuuld bo gravely ondangorod. 

:t·hor1;1f oro : CJ .. VEANf CONSULES 

LONDON, Supt.Jmbur 1943 
~ ... --- -. . .. . ·- - - ---- ·- --- _, __ _ 

(1) Sou : 11 i 1rial and Pwtl3hJT¥:'nt of Axis W:,.r-Crimino.ls," by 3huldon Gluuck . 
Impz·intod r um "Froc Vforld" . Vol. IV. no. 2. Novoooor 1942 . 
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, 

R-C:PORT OF THt.: COMMISSION ON 50~ "-U~STION~ CO t~ECT"J;;D WI.TH 

TH~ RANDING OV~R -OF WAR CRIMINAL~ FOR TRIAL. 

--------
(Drawn up_kM.!-de BAER,) 

PRELIMINARY OBSERVATIONS. 

At tne pl'ASAQt timA th~ only way fol' a country to oatain from 
ano~hAn count~tbA baMiP# ovAn of nn allAgAa or1min~l la by ~ans 
ot ,hA ,~oft• of ~xtnalit1on. It is t• •A prAaum~d that aftAr 
thA war oth 0 r, ayba simplqr mAans may 9A dAViSAd as a consAQUAnO~ 
of thA v1otory. ThAl'AforA, 1n o~dAr to avoid confusion a 
di ■ t1nction b•tW•An thA four ollowing notions is madA in this papAr 
and Asch onA 1s ,ascr1lAd by a ditfAl'Ant nAmA 1 

'• . 
(1) MtA word 11 Ax1radit1on" hes -.qqn r11tS-'l'VAd tor fllxtra•it1on 

propAr, i .A. ,o thA handing ovAr of pArsons · oharg11td w,ith 
Axtrad1wabl .. er1mAa; 

(2) 

(I) 

•~A handing OVAl' of war criminals to t.hA UnltAd Nati~ns 
'Y ,11A Axis ' authoi'f.t1As aft•X' thP war is oallAd 
1tsu:rrAntAl'"· - ·----, 
thA hAnding OVAX' of war criminals by onq of ~hA Uni,~d 
Nations to anothAr ls oallAd 11 t:ranaf•r"; 

(4) thA handing ovAr of war cr1m1nAla by a nAutral coun,ry to 
' tlha t1n1tAa Nation• 1s OAllAd "!l!l-.!.Y!n:"• 

A ~t~stion which, although distinct from thA handing ovAr ef 
eriminale, 1& in soma mAADUl'A connAetad with it, is that of ~hA 
AXpUlaion of undPstrAblA ,Areons. 

A summary 4°scripti~n of Aach on• of •hAaA n•tions may iA 
Of SOmA US a• 

1. ~xtradition may bA dAmandAd and grantAd in timA of war as WAll 
as 1n tlmA of pqaca; it ls in most countri•a govArnAd, primarily, 
by a g0 n°ral ~xtra,ition Act or StatutA, in which arA laid down, 
•ithAr thA _instanoAa in which a ,arson may bo handAd ov 0 r to thA 
authoritlAs of anoth•r country, or olaA th-- instanoAa in whioh sueh 
handing OVAr is probibitAd, ~xtra~ition Acts also dAtorm1M ,hA 
formalitiAs to 9A com,11Ad with, and th-- part which bqlonga to thA 
judicial euthorit1As to whosA agra•m•nt •xtredition is usually 
subjAObAd. ThA con,itions in which AXtred1t1on can b 0 grantAd by 
onA particular country to anothar arA dotArm1nAd by axtred1t1on 
trAattoa. Although oxtradit1on may iA grantAa avAn in th• absancA 
of any trAaty it is nAqdl 0 sa to point out tha t whon an AXtradtt1on 
trAaby AXists, it must conform to th• laws o f both thA countr1°s 
who arq its signa t ariAS, In e ll of tham, •xtradition 1s proh1b1t 0 d 
whAn th• cr1m0 was of e politie-nl naturA; in many co untri•s Axtra 1-
tion of na t1on~ls cannot ia grantAd. 

2. ~xV~Hdition of crt~ina ls from n°utr Al countriAS hould not 
b~ oo~fuihd witn surr•nd~r of wnt _2 rtminA} s EUhA Ax1e eottnt r1P ■• 
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I\ 
By tl\A Lona ~hRO<'Allor•s 6\fltAmAOt of Ottt,ltAI' ?th, 1942, WA know 
that tnA su~r~nd•D of BOID/I' n&m~t •~1mtnels will iA dA~andAd ns a 
oon•1tllon •f th• oqssAtion of host1lit1As, and that th• Unit•d 
Nab1ons will rAs•rv• thqir right bo d•mRnd tnA surrAnt~r er oth•rs a• ■ oon a&•tt• inv~st1gat1ons ~r• oompl•••• such surr•nd•r is in 
no wny to•• oond1t1on•d ~Y •xtrat1t1on oonv"ntiona, Wut •Y tbf­
Arm111>1c• T"rrns. .Th• op•rnt1on of thia mAaaur• w111 b• l1m1.t 0 4 
to th• 1mm•d1nt• post~wnr pqriodl It will b" for th• Unit•d Nation• 
to lmpo1• th-1r will 1n th1e r•ap•ot and 0.-rmanJ will bav- no,hlng 
•l•• to 4t than ,o comply wltb 'h• Unlt•d MRt1olM' ord~r•. 

3. Tranaf•r of accus~d ly on• Al~~ anoth•r will else ' 
•aa•ntleiiy b· 8 post-wn~ m•naur-.6 8 aaauai-d that O sp•cial 
ttn••rstanding to thnt •ffAct 1s •A1ng pr•par•d by th• Gov 0 rnfflAnt 
of th• UnitAd NRtiona. Th• und•rsbnnding should i• •qs1gn•d in euch 
a wny aa to p~ovtd• !or sp••d in th• trensf•r of th• aocuaQd. Such 
Rn Und•reband1ng ia ~1Fhly naeAe ■ ary, otb•rw1sA, as this mo,tqr is 
evill gova~n~d •Y AXtrAdi~1on law, if a qu1jl1ng 0 1~.us, WhAn 
fighting OAASAs; to tl~A ~o ~nglAnl or to Any o,hqr All1°d co~ntry, 
h• will'" 1n ,osibton to d•mand ~hA pro~Action ot thA Courts, 
whosA duby it is to npply th• law nnd whl!hwill th 0 r•tor~ •• unablA 
to allow ~is nrrAst, unlQss th• quial1n~ in q\0 atlon hAa p•rsonally 
'1ommitlnd ~.urd .. r •r any oilh•r ""xttraditablA crlm•; (N.B. ~xpuls1on 
of tho qutaling _wlll not h•lp much, f or, in moat countr1As, no 
oompttls1on oon -• UeAd arainst ~n °xpnll0 d p0 rson to f ore• him to 
•nb 0 r n sp0 oifi•d country ag~1ns• his will,) 

4. DAliv•ry of war rri,r,inale by th 0 n•utrRl counfJr1A's will an 
most d'I111.oult to ach1°V4, It sh~uld~n t 0 mpor~ry~sur• for 
th• post~war p0 riod only~ TTnd 0 r thi~ dAsignotton Rr 0 not troludad 
0 xtiraditabl 0 orimas (whioh .coma und 0 r saction l), but wnr cr1m•s 
which arA outsid• th• acopa of thn °xtrA41tioh lnwa an• irAa,iAa, 
and, itoseibily, \',ar crirnAB i,f a pol1t1co.l nnturA, ~li\' 0 ty of war 
crininala sh0~ld bA conr. 0 1VAd, if poseial•; nnd in Qrd•r to avoi1 
d•lay, AS a pu~oly ndm1ntatrRt1vq m•nsurq, w 1ch should n~t l• 
eubjACt 0 d to th• ,nrmtaston of A court. 

5. ffx~Ula1on 1c ~n Adm1n1~trat1v 0 m•aeur0 which oan \q oppl1od 
at willy anygov•rnmAnt to any al1a~ wh m, for an~ r•neon 
wha tsoavar, 8 uoh gov 0 rprn,,!1: oonl 1 d•rs ,ma ~8 irablA. ~xitlUs ion 16 
appl1cnbl 0 al1V• to ol1°nd who hnv~ lawfully or unl~wtully pa1n•d 
~dmiea ion into . thq 00\~ntr:, LundAr thq praeqnt c1roums tanc"'a it 
cannot . -• 0 XpACtAd tha, StAtAI which ~r~ Unw1111nr, to ohanFo ~ho1r 
ltb0 ral policy as far aa th0 •xtrAdttion 1a conOA~n•t would proco 0 d 
voluntartly to 0 xpuls1on. T}')is would; th 0 rA 1s no dou-•; r•quirq 
v .. ry onarr•tio p~0 seura fr~m ~b 0 Alli 0 e~7 

X X 
X 

What ~ppanod in this conn•otton eft0 r thq losb WAr. 

It 1a R. common soy1n~ thot th 0 oxtrnliition of war cr1rdnnls 
failAd Rft 0 r th 0 last wnr; p•rhnps it ls moro accura~A to aay \hat 
it WA. not a•~iously Rttnmpt 0 d. Accordinp to tho TrAAty of 
VArsa11V-,u 1'M 0 t'A wqro ~wo catqgorina of war cr1m1n,:,ls : (1) ~h• 
G0 ~on. KA1~ 0 r with whom ArtiOlA 227 w~s conoarnod nnd (2} thA o~hor 
wap criminals whoso trial waa prov14°d for 1n Ar,icl•a 228 - 229 
and 230. 

(1) Thq G0 rman Kais•r. Aft•~ h 0 h~d fl 0 d t Holl . nd in 
Now•mi 0 r 1918 add as so~n oa it b0 c ma kn wn tha i th0 ~1oe 
1ntAnd0 d to d0 mand ~ts surrondAr ,~ .. G0 rm n 1nb~rn tto l wynrs 
lagnn to sbudy t~ 0 Vqehn1c l obj•a,tona w~ich could )o ou b~ 
n •~1net th b dqm nd : D~. •Vong, Prof, Joll1n°k of KtAl, Prof. 
Z1t 0 lm~nn, H0 1t ~ of th 0 Univ 0 ra1t of · onn, ~n°arthod -ho moat 
f a r f 0 tch0 0 r 0 0 ') TI8 h, it &houl.d D" ~AfUBAd; thoir p R n!. OA. n go 
judg•d f~o~ thq l n r q qunntity nn in .-.~1 r qU Q11ty of th• ~~umnnts 
whlch th 0 .. A. f' . rtJh. L ti ln did thn ~ ') 'Jh ' t .. 'Hlliet n10 th ay 
w uld P"' fl\ m th 0 111° r th ,.,,1 a 0 l ,.. e, '". n 1n~ nrn •1 nAl l nwyor f'\ro 

,. 
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of th 0 opinion that, if wh•n thn Kn1snr 1s dol 1 v•ry was rAQU•StA• 
by th• All1•s, in Jan\l.t!ry 1920, th• r•quqat •a• '1° 0 n -A&Ad u,.n 
•xtrad1t1on law, on thA grounds thRt thA KaisAr was a p~rtnAr 
or an accomplicA 1n on• •or mor 0 spAC1t1•d crim•s, it would hAVA 
t••n •xtr•m•ly difficult for thA Dutch Oov•rnm-nt to ,.._ruaA 1t. 
But instAad of followin~ this ooura• th~ AlliAS adoptAd th• wori1ng 
of Al'tiol• 22? of thA VArsaill•s TrAaty am d•man••d thnt hA 
shoul• 'I• 11 hand•d oVAr 11 for trial (not •xt1tadit•d), for "" au,r111 mA 
of .f'Ano• Af':'lins'j int•rnational morFility end tho1111 sanot1ty of 
trAatiAs". In Aff111ct, it was R d•mand for his AXtfR•t tion, and · 
th• Dutch Oov•~nm•nt, which WAS bound as w•ll ■y th• Dutoh law 
gov•rning 111xtrodition in g•n•rel as~ th• AXtra,ttion tr•ot1•s 
which it hAd aignqd with •Roh on• of th• Alli•s, could do nothing 
Ala• but r•fus- thA All1Ad r•qu~st, for if it had oompliAd with 
it, it would nav• vi~lntAd its own laws whieh forbRdA •xtrad1tion 
in this oas•. What thA Dutch Oov•l'nm•rt could hav• ~on11 was 
to AXfAl th• Kots•r to 8 country or his oholo;; en• it hes-··· 
nss•t1 11d thAt this could hov• ll0 An •r:tsily o'lta1?1Ad, But, !\l·though 
official v1•ws outwnrdly show•d r•~•ntmAnt, th• AXprqssions ot 
r 0 linf which npp•qro in th• Pr•ss - •VAn in "ThQ TimAS 11 .- ,whon 
thA s urr11nd.or wa ~ ratu,.,.d, w0 rq a 1gn1 fioant; 

(2) In thA oas• of thA wnr criminals otbnr than t8q Kats•r 
who ha• fl 0 d to ~Autral oountri•s, noth1nF was don° ~1 ~h• All1•s to 
obtain th 0 1r Axtro•1tion. Th• Crown Prine• of O°rmAny who hnd 
•acap•d to Hcllan• and wa& acousAd of ntroc1tiAs at ~thq, WaraagA, 
d0 por,at1on· of 1r.ha-1tantd An- lootin~ at Coincy and Misi~r•s wns 
n°v0 r m~l0 atAd. NA1th•r was Crown Prine• Rupprqoht of Bavaria who 
is said ,t~ havA foum ahAlt•r in SwitzArlAn• for somA timA; although 
ha was ohargAd with th0 d•portat1on of civilians in Fland•rs, th~ 
d•atruotion of Cn~bra1 nni th0 moasacr•s of D1°uz 0 , And although 
whqn thA 8qlF1an Army Ant 0 rAd Brussols in Nov•miqr 1918 th1rty-n1?lA 
l~rg 0 oasAs markad with his mm• and contain!~ th• prJduot of bis 
loot1nps in th• Fl'qnoh ch8t 0 aux whqJ'A hft had r1:1st••d w0 r• found in 
thn ra1lwAy station awniting trAnsport to his hom 0 in Munich, his 
oxtrAfit1on WBS n•v 0 r r•QU0 StA•• 

It 1~ tru0 tbot, for th• SAk• of App•a~anc 0 , tho G•rman 
Oov•rn~nt d•manaAd tho oxtrAiition of on° or two war or1m1nala such 
aa U-Boat Com~and 0 r Patz1g who nad flAd to •antzig, iut it cannot 
havA AXAro1aAd mucti pl'AssurA on tho Dnntz1p Oov 0 rnmAnt oth•rwisq 
thA AXtra•t.tion could not poss1'1ly hnvo i••n rAfUBAd: it is not 
1mpro•ebl0 that th0 Dnbtzie quthorit1•s WAr• odvisAd by th• O•rmans 
to r.,. j O o t it • 

ThA Alli.As on thA1r aid• UAVAII iAm~n• 0 d thA surrAUdAr of n 
singlA onA of tho war criminAls, not AVAn whnn soma of thAm •scn~Ad 
t ~ SWAdAn aftqr th•y had inon oonvictAd by thA LAipz1g Court. Wh 0 n 
thR U-Boat Ll 0 ut 0 nanta DithmAII and Boldt ASCOpAd from Nnum~urp prison 
aiout tb• And of 1921 nftnr onvinp. 'IAAn SAntAn0Ad t o four ?Aors' 
1mprisonm0 nt for tho B1nk1n~ of thA British oospitAl ship LlandOVAJ:'y 
CnstlA" and attAr having s 0 rvod only A fAW W•AkS of thAir SAntATIOA, 
nothi~ wna don~ ai0ut 1t. 

It is p•rhADS 0 vAn mor0 typieal that somA of thA oriminnls 
who at tho timA of thA Arm1st1o.o WArA 1n tbA hAnda of th,il Allioa 
thnms•lv 0 s w•~A All~w•d to r•turn to Gnrmeny w1thout ~ing JunishA•• 
Suoh wns th• casA of U-Boat Liqut 0 nant KioSAWAtt•r who h'\d sunk 
th• Bni tish noapital ship 11 GlAnSI't Castlo 11 and who aftol' hRving IA An 
o~ntinAd fol" trial in thA Tow•r of Lon•o~ was sont •nok in OotoiA~ 
1Ql9 to his nom• town of K1°1 un~r1Ad Ape unconv1ot•d nlthough 1n th• 
mnent1m0 full AVi~AnOA of his guilt nod i••n obtain••· 

Fl'Offl what pr 0 0•Q•S, and fro'1'l Oil'ou11atan1AS suo• J\S 

( 1 ) thnt t~n All1°S q l"'~d, ~ A~t. 6 of tbA Armistic~ tArms 
( ov. 191 ), to bat in til tbn PAROA TIIA ty cnma into 
.t'oro 0 (J n. 1'120), fri~m t os 0 cutinp- nny w r or1minals llh~ 
tb r, y mi ~ it f nd 1n CJO OU.p1° A o,-. rrna ny (tha only f\rtJ in , hioh 
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thny , ould lAy na~s u,on tnnm); 

thAt "V"n aftqi, thA PAao" Tl"'nty b,E\d eomA 1•to opAl'.'Btion 
thn Alli~a did nothin g t o g"t bold oft-a wnr c~1~1nals 
who WAl1A i, 0 a1.d1np in t h in pA:nt :Jf 011rmany ooou,1"'•· by 
thAm; 

thnt MV"r did th• All1As ~ttAmpt t o o~tn1n !~o~ ,hA 
OoDmAn Oovnp~t!IAnt ony inf J ~mation aa out tn,- ~Aaita10A 
of thA acouaAd, thus f 1linp t o t~ka ~ 9Feetionl se•p 

which mi ~ht h VA 0 nnblnd tnA~ t find S ~ fflA of tbA accu­
S• ~nd bring tnnm to trial; 

th nt thn 11 st of ()A na ons BOOL' SAe of WO?' Ot'i""S WBS 81')11 
hn~ vnmninnd n SA&rAt d~oumAnt which wns not divul,.Ad 
OP publ1ShAd, to tha AXtnnt th r. t t.hosa who WA?'A 

nntionnd 1n it WArn not inform•d of tn~ f~•t; 

it •an )A 1ntA?'t'Ad that a ftA~ tnA lRst war thA All1°s ~Adn no 
Rfforts t n l ay hnnda on thn wnt' cr1 m1n~ls, so tha t thA dAfAota 
of tho fflACh1na ry ~ y ■A lASS t ~ -lAfflA thnn tnn dAfAotiv 0 way in 
which thnt mnohinnry 1ns u~0 d~ 

Tbft Fnqa on for th1e a b Anon of rAtri■ ut1on was ttnt af~Al'.' 
thA l Bat war ttiA world was p 0 :rmna tod with th~ i ~AO tbAt it was 
unnnoAssnry t o punish thA guilty tnc~USA th~ro would b• no m~till 
wars, tbA tnstitut!on of tho L0 agu0 of Nations ~eving mn~kAi 
tnA ~Aginn1ng of R nAw A~O of p0 AOA nnd oodwill; it was 0Jti~1s~ 
t\oelly 9°l{AVAd t hRt lasting pQROA w uld - ~ aincur 0 d by nppRnsn-
mAnt of Gnrmany ftp,i thqt it wns unw1 ~0 to or 0 4tA b1ttnttn°aa~ 

I. TW. SURR~D1'}R OF VI AR CRUHNAt:.S BY THt;; V!IN~UI S~D NATIONS. 

TbA Com~las1on 1s of th~ opinion that if subh surr-ndAr 1s 
to •.- maa"' Aff-ot1v.-, thA f o llowin principlAs sl)ould .,_ takAn 
into aoc-ount : 

l. Tho OOVA llnmAnts ('f tn111 Uni tAd Nn t ious hnv,i •n unlitn1 t111d Plght 
t.o •,.11.g t o trial b,-fo~A nny court, national or d.ntArntt1-Jnal, oiv11 
or m11Ftsary, apy ,Arsons wh0~ thAy •ocusA of we:r crirDAs! 

2, Such ~Amoininr. Axis authoriti"s which h&VA ■AAn auth011iz~~ 
and aocA,tfte ay thA Un1tAd Nati ~ns t o work undAr thA1n control in 
th 0 1~ count~y shall navA thA duty t co- opA~&~A witb thA occu,ying 
~uthor1~1~a in tbA work of 1nvAst1r,atio~ snd ,unisnm 0 nt, nam111ly 
•Y o-ta1n1ng thA p~ASAOOA of witn~asAs, by pDov1diTIP dooumAntQry 
AVidAOCA, •Y arrAsting thA ' ftOCUS~• or in any othAr way 1n whlon 
thA1r oo-'Jp0 ~at1on mey bn rAquost•d. ThAy will tiBVA tnA juty . 
1mmAd1at•ly and wi th :::> ut th• aut horlzAd rApVAs•ntet1vAs t o •amply 
with all ~Aqu-st6 of thA s ompAtAnt 'J r one of tbA Un1tAd Nations 

. J:IAlating to thA appl'.'A}ll .. nB1'Jn, Sl'l'ASt and doliv 0 ry of thA t\OOUSAa, 
without l'A ~xtl to pi s mti onality or thA law of his oo untny. ThA 
Axi~ author1t1~s a~• iound tY thA provisions and oJ:laAl'S of thA 
rAprAs~ntativAs of thA UnitAi Nations; thASA "AprAsAnta tiVA S will 
oavA thA rtght t~ 00ntrol eny Axis, civil or milit~ry, ol' r,nns 
of 8AOUn1ty 1n Ol'dAr t o aup•vvis 0 thA way in wni•h thA i l' . Oil~AJ:18 arA 
ce11riffd out, 

3, ny Axis official wh -> .t'.eil t rom1l y with 11ny l'Ai•A s t fl' ma 
t ompAtant un1t 0 d Nationli' nuth ority will DA r"'mOVA f m off ic o nm 
hi s ~ gh t a t o a JAOSi on wtll •• f ~rf 0 itAd. M::> rAoVor ho will DA 
liaala t J n penalty of 1mpr i s onmAnt up t o 5 Aa r e •m t J s finA; 
thA SA PRffAltiA S ma~ ■A impc SAd Dy any oount of tnn Unitn~ Nations • 
.t.n Ol1iAI1 t o S AOU.,R th ... appl1• tt n of auon P"'nelt n S t h A ·1oca l . xi 
outhori t1.A wil l pr ) •id~ t hA l l iAd nutho n t i A.:i of c uP'.lt io n wh 
00ntv l hA~ w t h lis t s J f mi l t Rry nnrt c1 vt l o f f 1o Rls ~h ,rA 
0 ntrus tAd nit thA ~xn c 1 n ef tn~ ~ ~ VA p~ v1s1 1ns , 
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4. WiOAVft~ intAntionnlly aids Qnd abAtS A P--~son wh~s• SU~l'AnaA~ 
bas ■qAn d~m~m--d, 1n AVOd1ng appl'AhAns1on, ar~ASt or aurrqndAr: 

Who•v,,_rl cf,..s troys or cono"a la do~umAntai,y AV1dAnOA, 1mpAd"s 
or obst.~uct t~o --xam1n~t1on of witnASSAe; 

/lrry official wh0 b~ n,agligAnOA maloit- a poss1•1" th,. flSO&Jt"' 
of a , ... raon 'who•• surrAnd•r haa ••nn •~mandAi; 

W~oAv•r tnc1~ ... s anoth•r t.~ r•sist 1n any way th~ provision• 
oonc•rn1ng t~• aurr•ndAr and thA pun1shmAnt of war c~1m1nala; 
commits a orimo and will ■A liaal" ,o a pAnaLty ef 1mpr1aenmAn, 
up te 5 y•ars and to a ftnAJ any ceurt ef th• Un1t 0 d N~l1ena ■hall 
hav,.. juriedieti~n to 1mpe~A a•ntAn~• u1ton bim. 

5, No Ax is ri:as id,.nt er na tlonA l CEln b.a pQn1sl1,..d ter cemmunico tin~ 
to th ... author1t1As ef th,.. UnitAd Natiens 1nfermat1ens ce~o•rntng 
AVes1on of - er rAs1~tanc• tn - thA proviaions cenc,..rnin~ th,.. 
surr,..nd ... r and pun1ehmAnt of ~rsons ac cu••d tf wAr crim,..s. 

II. TH~ TRANBFi.;R OF RRSONS BY fN~. !LLY ~O ANOTH~R, 

In rqs,-.~t of transf,..r thA C•m~issinn pr~pos 0 s t~ ... fellow1nr 
~ov 0 ~n1np ,r1na1pl~s : 

1, Post- :ar transfAr ef ,-.rsens by enP ◊f thq Uni~Ad Nat1ens to 
aneihqr should net ■A crnsid,.rqd as a judicial, ■ut as a ·?Uri:aly 
P-'l it1cal and tAmporary m111asur•, cenr1A0f1Ad with .tbA nAc111esity 
ef asau~ing th" aafAty ef thA StabA dur1np ' thA diff\o~lt ?ost-war 
pAriod. Its confusien with nxtrad1t1on should bA mos~ car•f~lly 
avoidAd, ThA pew•r to grant it aheuld - ... givAn to the ,..x•ou,ivP, 
without any 1ntArVAntien of aeurbs, eth•rw\s• thA p•rson ceno•rn•d 
may •A in a ,osition t~ ebstruct thA precAdurq and oaUsA dAlay. 

I 

To ~btatn thia rqsult it mRy ■A nAOAssary to ■ring 6•m" minor 
alt•ratiene te ~h• ~xtrAd1t1on Acts ef semA cotrritr{Ae, eFti­
susp•nd th•ir op0 rat1en t•mp,rnr{ly~ but. th 0 Un1t 0 d Nntiens ahetild 
b 0 prapax-AOto sacrifio• som• ef t1' 0 1r national t .red1ttcns •to bhA 
com~en purpes• ter which WA ar,- fighting, i ,•. th 0 ul t1rr·~ t-. 
rAstorat1on ef erdAr and j 11sticA in th 0 werld, Such a m•aeur• might 
b• takAn provisi•nally for a shert pAriod enly, ~ l•t us say fer 
t~rAo yAare -, aftAr which thA normal situatien should bA r~!torAd, 

2. If tttis fflAAsur• 1~ to bA r•ally •ffoctiv"", th• Unit•d NAtions 
should und 0 rtakA to hand ovar to A&Oh ~th•r, nny p0 rsen whos 0 trans­
far mny b• d•mandad, wh•th•r h• is a criminal er not, Such a 
m•asurA involvAs th• •xist•no;--"if a cnna!~a15Ta amount ef cnnfidAnoq 
a•d mutual trust otwoqn tt.~ Un1t 0 d Na~ions, as thA r 0 quir0 d statA 
would ■A AXPAO~qd to hand evqr, te any ~n" oft'is AlliAe, w1thou~ 
any 1nveet1gat1en or posa1■1ltby of rAfUaal am with thA prqa~•st 
,esei■l• oolqrity, any porson wttolq t~anefnr should ■A d 0 mana~a. 
It w•uld DA a w•lo~mA gqsturA, and an eminous on°, if th 0 AlliAs, 
aft0 r havinF fought fer 4 er 5 yaare sldq by ~1dn for th 0 ea~ 
CSUSA, b 0 mporar1ly romovqd, 1n faveur of A8Ch oth 0 r, aom0 ef thAir 
pAac~-tim• proB1b1t1ons and dqfAnoqa./rt may not.-• poea1bl 0 t o 
attain an a r rq 0 mAnt accordinf to wh1c~ thA Un1t 0 d Nations would 
a~ro~ to ~and ov 0 r any poraon w1ihout r•~erd WhAth 0 r ho is a cr1~i­
nal or not, It m1 ~ht bq adv1sablo to limit thls duty to "wnr 
criminals" provi(ad that a satisfactory dAftnitiorr of war crim0 a 1a 
occApt 0 d by tttA Unitqd at1one_J . _ 

3. Should transfnr t 0 d0 mandod with o v1°w tea tr1ol by 
si:avqr~l Un1t 0 d Na tiens, er aheuld thA rAquir 0 d natien wish t• 
hoid7ai°A OCCUSAd f(r trial by h0 r ewn cou~ta t hnn thn mntt 0 r 
could usqfully ■0 r 0 f 0 rr 0 d to a n 1nt~r~alli 0 d body ouch na th 0 

Cem 1a s ion for t p Inv qa t 1 go. t ion ef ·~1ar CrimAa, , o ,,._h 1 ch mipht 
bn ~1vi:an tho p~w 0 r t o d0 ctdo by wh t ocu~t th 0 acoueod sh 11 bo 
tr1°d, 
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III. HOW TH~ HAN~I G OV"R OF WAR CRIMINAL~ MAY Bq OBTAI~~D 
FROM NW•r hl1 LS • 

A. Toq postti~n as it ts t~. 

In ?'AS P ct of wa~ o~1minals thnrA arA SAVA~&l liflAS ef 
oon•uot which a il"utra l s tatA might. ad.ept , thA statA m1E?ht 
(1) allew him in ant gMnt asylum, (2) r~fUSA his &dm1es1..on, 
(3) AXPAl h1m aftAr hA hAs ■~ An adm1ttAd (Axpuls1on), •~ 
(4) nan.a ~im •vAr to 8 stetA w~o nes rA-UAStAj nis AXt~a•itiau. 

~x,nad1 tien ~q inf at this !DAmAnt t hA enly ms.ns •Y w,1.ob 
thA handing eVAr of an· aocusAd ooo bA dAmandA~ from e nnutral , 
it 1s propAr to AXCminA first thA dAfa•ts ef th,lt maa1in•~: 
An AXaminati•n of SefflA ef tbA AXtrad!tfintrAat{os ln ~X!StAnO• 
with thA n•utnals, such QS tho~o which nav~ 9AAn pess•d •Y 
ArF•ntinA, Portu~al, ~ pain, ~WAdAn and ~w1tz•~lanu wit~ b 0 llipAr•nt 
countr1•s such As GrAet ritain er o•lg ium rAVAala tna, t,As• 
trAat1•s providA l•~F lists ef .spActfiAd crimAS which inoludA 
m~rd.Ar (tnftludinp assass1Tiat1on and poisoning), att•mpt er 
conspiDnoy to murdA~, manslauFht•r {wilful slay1ag), rapA, arson, 
rotbnry with vi.l'lAno•, malic~ ous wounding , mallotous inju~y t~ 
propArty, At:A ••• It SAAms that thA rnajorit· er erim•s eam~1,tnd 
ay Axis subj•._cts oould -"' constru 0 d 'py e will1np- ceurt llft cerning 
un4°~ en,,, er th~ ethAr ef ita h~ed1ngs. 

in no tl'Aaty is immunity from t\Xtl'ad1t1en p!'evi~.Ad ~r Hnajs 
of st,tA, ,!!lt P•~iti~al crimAS ern n°v 0 r AXtl'aditablA. FurthArmorA 
all tr 0 at1As p~ovid.A tb~t n• AXtl'Ai1t1en will tekA--,raoA if 
AX 0 ~ptien frem pun1shfflAnt ha a aaAn acquir-d -y l ApsA ot t1mA. 
(I• th- oasA ef dAp~rta tien ef c1v111 ons AXAmpt1en woul• in se~A 
C4untr1As ■A ecqu;rAd by lapso of thl'AA yQars.) 

"xtra ~1t1•n is •nly previd0 d for crim0 s whioh havA ■AAn 
comrnitt•d 1n th• tArritory ef to• rAquirinp st~t•; erimAs cemmittAd 
•lSffWhA~A ar• net trAatad in thA samA way in ell thA Axtredition 
trAat1AS. 'l'bArAf•rq, th0 0 Xl~t1na •xtrad1t1~n trAatios and 
•xtr~ditien l9WS w•uld not prr,v1d 0 for orimAS oem~ittnd fer 
instans~ in QArman cenc 0 ntra tien comps 1n Garmany e r.aintit nationals 
of tQA ethAr stet•. 

Ia rASpAct •f dAp:riva tion ef li ■Arty, which 1n~ludAS thA 
d•po~tatien •f slsva labour, a provtsien fer kidnapping is madA 
in sem,. t1:1t:1at1~s : Kidnapping , s omnti mAs d"soritAd As "k1dnappinE= 
and fels• imp:risonmAnt" ls includAd in t~q Br1t1sb TrAatiAs w1tt 

11 gAntitll), Pel'tueal and Spain, but it 1s n•t mAntionAd 1n thA , 
T~AatiAS with SWAdAn •r SwitZArlcnd. I n thA TrAat1°s sip.no by 
BA1~1um AXt:x,1•1t1en fnr falaA 1mp~1son~A~t i s flllowa d •nly w~~ 
it OAS - 0 ~n ~•mmittA• ay a pri~atA pops~n: dAportat1ens of c1v1-
11ans denA ay a pArsen in authority (which ha ~ consistAntly ■AATI 
t~A oasn) arA not OOVAr 0 d. On thA •tb0 r h~a'rq eil trnat1as previda 
4Xtra•1tien fer a~duot14n: 1n s oma casa~ this mi ght ,es s1bly ~•var 
th 0 dApert Ptien ef m1n•ra, and that ef fAmBlAS fer tho pur ,esAS ef 
p~estituti•n, aut net ef mala Adults. 

} rem this WA may oencludA th a t th 0 maohin°ry ef AXt:r ad1t1on 
doas net ceVAr a 11 'tl}A orimAS whic:a ha VA acu~n oomrn1 ttai • Y . xis 
nationals dUl'lQg this war, and that thA ~a ps ma y io USA• by n°utrRl s ­
to just i fy c rAfusa l et axtraaition 1n so~A cnsns. 

l. WRr•tne: If W6rr,ir,r s te nAutra l s arn to ha vn thair ful l 
af f 0 ct-rr s • bvio us tha t th0 Unitnd atien hc ul r'] l'JIBkA l ists 
ef tbA t10 C USA4, t-. a rt 1° th 0 . s ac CUNl tQ ly as pe s s tlo te A tlior 
with t hA oh~:r n s wh ich a nn ):,-' u t nr 1n t t l'}A m, n•ci cemm unic a tn 



tb~SA lists te tbB MUt~els, ethAl'WiSA it will bn 1mPpsSi9lA 
for thAm ~- kn~w w~. arA th• p0raens cenoarn°d. Thn draftihg .r 
a provisional lie\ ef war crtminAls is th~raforA ur F, Antly n• 0 d 0 d. 
A ~qnArat warning that granting asylkm te war c~iminale will 
bA construA• as an unfriandly aot towards th 0 Unib 0 d Na,1en1 
ha s 900n givAn; it •w1ll d~aw tba att~ntten ef thA n~l,ralt en 
th 0 oensPQil~n•ae •f harbeuring \hA AnomiAS er mafikind and it 
may inoiia thom be bo ~aut1e~a. It may lo 1ntAr•a~1n~ te oe~parA 
th0 oemplianc 0 ef sem 0 of ih• n•utralu with G0 r man d0 mafda fer 
tho l so ef .th 0 1~ ~a1lways witb th•ir r~statanon te th 0 1nvlta,ton 
ef th• Uni~ad ~aiiens te oe-eporat~ in th 0 wo~k 8f jusb1c•. 

2 . A modif; eat1on ef tb0 ~xtrad1t1en Tr ~at1°s : Ane t bAr propesal 
whtch has ,~on maaa {i to modify tha ,o"itFiiaTtfin t~Aatii>S AX1st1ng 
botWA•n •ach en° et thA nAutrals and oach · en• of th 0 Un1t 0 1 Nations 
with a viaw to 1nclud1n~. ell war cX'1'11"'8• In this rAl;iP"'C' th,,.r-=- 1:J 
11ttl• doul)t "hat th"' ntod1f1oat1en ef th"'sA 1tr•at1"'s we\i td 1nvelvA 
such diffioult1As that 1t would n•t ~0 possib l"' to oar~y 1, out 
1n tim"'. , 

•• A eopa~at 0 ae r,,.qm,,.nt cencorning th"' dA11vnry •f ·~~ cr1m11~i• r 

(a) Fer trial by en° ef thA Un1.t 0 d Nat1.ens : 

A mer0 foail9l 0 proposit1•• than thn lAst 1s a a 0 parat q ani 
t 0 mpetsry a g r 00 mont with thA nAUtral ceuntr1°s cenaQrn1n~ only wa~ 
or1'TIA8; without modif'yi_ng anything te tha AX1stinEl axtradi tien 
tr,,.at1°a, •h•e q o•uPtrtAe should, durini a 11~1t0 d i"'r1ed, at,Ar 
th0 waX', 9° a ak 0 d te Q00"'Pt te dol! v 0 r • thA dnit 0 Nat{ens all 
P"'raot\s aco.u,Mc'l ef such war ·orimqs; th"' 11st of thoSA orim0 s ah•tild 
of ceure"' 9 " dra ftod, and a n"'w word such aa "dq l1vary11 should '9A 
usQd in this rqa~•ot bo avoid confusten with erd1nary •xt~aaibi~n. 
In ~ho ap roQm•nt it should ~q SpAciffoj (l) that- d-=-ltv 0 ~y 1s a 
purAly adm1n1etra t1v n m0 aaur"', cennoo~ oa with th0 S&foty ef tho 
sta t 0 , whic~ appli• s net ttnly t o or1.m0 o wh ich hBVA ll 0 ~n <1emm1tt 0 d 
in thn t--rrit>ory •f th 0 roquir1nc a tatA 9Ut aleo te CJrtmAB ce1J1mibt1111d 
abread agR1nat nAt1enals ef tha t stat-=-, er prep0 rty ■0 longing to 
that stato •~ te its n8tionals, (2) th e t th 0 trad1t1enal ou1tom ef 
r 0 fus1ng 0 xtra dition wh0 n tho crirn° y., a s ef a peli.ttcal natu~111 de 0 a 
net a pply to d 0 llVAl7, (B) that d0 11\• 0 ry will tak111 placq AV.--n it ' 
0 x 0 mpti~n frem ~ntehmqnt, has )nAn acqu1rAd by lapSA ef t1m~, (4) 
that thn ciroumstancA t h t tho ori"f'.11!' fer wb ch doliv ory 1~ dqman•Ad 
is pUn1shabl 0 ay a0 a)h sha ll ne, 9° a ro aQen fer rofus l ng ib, (6) 
tha t th0 o ireu'lls tan,,., tha t th 0 n•c 1.1s 0 d a l lo gos _te hav 0 oe1Tl!T11 tt 0 d 
th0 or1m0 by erd 0 r of his au,arior will net 90 a r 0 a son fer r•fusing 
doliva,:ty. 

HewAvoi- •osirablo suoh an ag r 0 om0 nt ma y ao, it 1s #.oubtful 
wh qthqr th 0 nqu~~ll¥vweuld oonsont te it a t t h i s momont. Pnfnapa · 
it could 9q mer•vecfia1n°d whqn eur vJctory is se llABr that thorq 
11 no mor 0 aa nvq r f or thorn ef rop~isals. ~v 0 n th 0 n, ~uoh an ag ra 0 m•n• 
may • 0 diff i cult ta '.PAaoh, fer G•v 0 ~ m0 nts hs vo hithnrte shown 
tho~a 0 lv 0 a 11ttla Anclin°d te rQnounco ova iltn t hnmso lvos • f t hoi r 
0 xtrad1t1on t~0 a tiqa; a lso tho prtncipl 0 1tsolf i s 1n se m• ceuntri 0 s 
in confliwt with loc a l l ow whi ch preh ~bita surr0 nd 0 r fer pe l 1t1oal 
o~1m0 s. Th~ ag ~A 0 mont should prev1d0 s 1mpla rulo~ •f proc 0 uuro 
f 0r th0 SpA ody hA n~1ng ev 0 r of th 0 c cuand whe a0 joliv0 ry 1• dnmend 0 d. 
Fina!ly, sem• gua ranto 0 s should 9° g ivon by th o r oquir1nF s t AtqJ 
t~ ~s 0 might intlUd• th 0 cbligatien to pualt s h a r 0 cerd of thn hnar1nga 
a no 8 premi aq t h t th 0 oas 0 sha ll net in h 0 a r d in oam 0 r a . If suoh an 
Af. r n°m 0 nt ca n 9D r "'! BCh"d with thti1 noutrRl s , s e much tho 9 a ttor, ' ut 
it i p 0 r hApa unw i an t o count en it. 

(i) Fer tr ia l by a n l nt 0 rne tiona l Cri minal Qeurt : 
~h 0 n , 1n anun~y 1920 , th° Ka, nr wos d 0 mend0 d for trial by 

thn Al l i 0 s , th 0 Duto~ Oev~~~m0 nt ans nr~a thnt es t o domo nd as ne t 
en aot of ju ~1 , 0 iu t nn act e f hi h in\nrna t ional pol1cy it c uld 
ne t s e o1ot 0 its fl lf 1tl'l it. " If i n thP fu t ur.-. 11 , i t ce nt lnu ct , " it 

"was 1n t O in., ,, ii i e f \ ti• . t • ,- At 1 11st) n 1n rnatlon 1 



"jurisdlttion qe1, 0 tAnt in bhA AVAQt •f w~r t o ju ~ atts alla@A. 
"t• 9R c•imas en~ liab1.a te -" punishad ey ~tatu,.s fSSSf\d 11''-Vious 
"tot• temmlssion .ef ,h• a,ts, it woul• -~ fen H•lland to ~soc1 Rt11 
11 har~t'llf wit• tho f\"-W M gim•." In vtAw ,r bbis stet"m-nt it is trua 
t ha t an In~A~notienal 0~1 ~1nal C4urt 1nst1tut•d by tna Un1t 0 d Nttlens 
weuld net b 0 st1ictly "1ntnrnet1enal 11 , • 0 •~usn oaithQr th-. anamy 

~ t~A DAUtrals co10arnad would bav• pftrtiotpat4d iTI 1ts araat1on, 
tit is uot unraal'tA'bla te aasuma that, sheuld su1h a aourt bq 
et 0 d (may~a wi. ta I possitiltty f~n n~utrals of b4ilf rApras~nt.~ 

o~ it), thar 0 miftt ~n, fNtm tha aid• •f t~~ae n,utr~'lS', a gi,,:,atar 
wlllin~rrss to dallv~r any noeusAd P"'~SO~S to s uoh 8 aou~t, tbnn if 
tha dAl!va~y waro to bA madA 1TI tha hands of tho fnjuno d all1°d 
natien h,Arsnlf. A t~ial by an intnrn&tional &OU~t is a naw ar1n1ipla, 
snd it mi ~t i 0 oa s ia~ to ebtein adgosten toe naw principl 0 than t • 
obtain ttn moQ1f1ontio1 ef eld n~t1bl1sb0 d trad1tiens, w'ioh hav 0 

steod tl)A tAst t f oanturiAS. It sh•uld tA tMnt1•?J0 d tll8 . al theugb 
tbn institutien ~r au•b a oourt would -A a JWVAlty, thA 1dta nas 
bA 0 n dAbBtAd mAny ti~As; namAly 1n 1937 WQRn 8ff10f\E". tho a~harAnts to 
thA Loa~un ef N~tions 1 sch0 mo ef an Int 0 ~nat1onftl Cri minal Court 
twe •f thA oeuntr1° s mich ara now n°utral, namftlY Spain and Turk~y, 
sign°d thn Cenvnntion °stabliahlng that c,urt; ~witZArlan~ ana 
Ar~ant1nA rAfus~d to s1 p.n it t 0 08USA thay oonsi•Ar,a such a Cenv 0 n­
tien unn°cAs s avy, wh,t~qas ~w0 ~An and Portugal AXPt~sand ~ •Pinion 
on tpn mattAr. · 

R~-uasting tta dAl t vary of war orlminsls f»o1 nAutral eou .triAS 
sheuld n•t -A lAft to th~ 1nju~•d $tata, lut ttat Jla-uost saeuld -A 
iQOkad _, tho full autnenity .r tnA Unit 0 • Nat 01s as 9 wh•l 0 • As 
~ofusal of ~ai{vary of an aocuaAd TIACas~arily infolv 0 s A less of 
prostig• for th 0 r 0 qui~1ng p~rty, any rnquoat sh0uld, b0 forA >ing 
prosqnt 0 d to tho TIAUtral stato conoarnaa, la •attefull' 1nv 0 st1p&tAa 
iY an int 0 tt~B l l i 0 d bodi n t who s o d is CttAt ten 1 t weu ld A te snt 1 t 
asida if, th)lQugh lack e f av!dAnca, faulty prOOAdura OD ~n ~ny etht'lr 
valid ~~ounds, tha d~l 1vary ran sarious nisks ef - 0 ing n•fus 0 d 
)y tha n°utrel gev 0 rnmAnt r~qui~d. Tha c•~SAQUAnCA •f this siftiug 
PlfOASS may wnll la th~t soma c r1~i~als will ns~&pA, but 1n th 0 l•n~ 
•un, it .may pn,va to bA ~ wi s A Pl'i'Cautien. 

4. Sheuld_!!_nnt ) 0 ~~~.!" le llAIOh ea_!fDA 0 m. r-t with t4A 
naut:ra ts, taan SjlA ly tno axtttaa i tien OrlVA tle:n.:l ·'Wh ieh O ~ eh•f'ady 
1R nx1StAnC0 will have to -A rol{ai up•n •b a10 ~CA h•n•iw 
ovor of tha •c USA.. . 

It will thnn 1° meat i ~po~tant tnat th 0 QQnUSA. WhOSA A t~Adi­
tion ls d0 menjod bo chargad wi th an axtna ditablA eff0 n•A.If, ~8 

hapP411nj with tho Ka i ser, on a, cusn• is ahAI'gA. witP, effnnoqs net 
m,ntl~nAd 1~ t1n tPAaty witQ tnA ceu1tDy f•e~ wniaa ~xtl'9&1t1on 1s 
dnmarrlA,, tnan tbn:ro is n• b•l'A that th•t OOijntry will censant te 
surrAW,a:r him. But if tho scousAd l s ohaI'Foa wit1 OI'i•s su~b as 
mu~dA•, ~~sou, leetinf , b~dily har m•» tortul\A, t~ 0 UA will in, fer 
t-• MUtr4l couvts, no unsurmountailn ln gal eestaelns te p~nvAnt 
tw, m fne m eom,lying with thn ~nquast. 

RoWffV 0 ~, ~a p~l1t1o~l eri m0 s a~ nxpr~ssly nxcludnj f"I 
AXtllOtitio~, it will 1° 1ro~ssiil 0 t, ebta tu thA su:rr.ebflle el a 
AU isling er trait•~ who i ~ net oo ■ usnd •f nny ~tn°r erimA; iut WbAn 
tbAI'A rs avidanOA tna t t~A political orima he ~ inv~lvnd mu:rdAr or 
anslBUfh tnr ■ I' that it na s had dnatn as a ••llBffQUA •• Q, it is 

r•asen~bla t assumA that tho llftj nity ef thA oour,ts ef tk, 
~1v1 liZAd orurtrJ.~s weuld guant thA roqUASth'd AXt~Jl(U tien\-t 

5 . t> h,uld semn tAotiaicw, 1 .-ste elA IA s uff t o1Antly S AJ1, ous te 
1mM9° th0 preo~durA el qxt~a,itien, thAn thArA weuld still ■A , 
f er 8 nautnnl ceuntny whi•h w•uld - 0 willing te oe-•p~ratA tn 
our .1 u~iei a l 0 r r,nt, [>O s il111ty ef rAs enttpg t o ~ PUI..S!h whhl\ 
t s , fG S -nAn s ~, a pu~oly ed~1n1stra tiv0 mA AB UX\ft wuioo oan 
b0 r•A~d, JAOtic ~11 et wi). l , PY fl t•V•1-inat1t. I f W A l'l"'•o l lQli 
t)1 f'I ,~oAdAf\t'~ T-,et zk t w}w wo , I A~o wi f .rlal y e1n1ng wntry in 

.ox1o•' s ueon 1 V l 11 1=1f ti tul rn . 1 ~ 11 () r, ~ PP 11. d fnem ') 8 Ar i A S 
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0 t 1eu1;tn1AS' 1 t 1s net d.t ff1 cult te c~nca1 VA tba t rAut ?1-l OOUS)tl' 1A9 
mi~~b &1An1 asyl~ t, Axis lAad•DS and wal' oriminala e» AXPAl thAm 
en tn" grlunda that thAir prAsqnc" •ndan~•ra pltel1e tfdAr ,r 
Ybq ~afAty ef th• &tatA, er thAt it is likAly te ~nd•rminA thA 
good ral~tiens with thA nAighbour111f couI)tX'1Aa. · 

It is ,ru~ that thq p•rsofi wh• is AXp•llAd may cheosa •hA 
oeUntry to which hA 1s ~• -_" sAnt, lut th1:;, will maka no dtffa­
rAnOA, for aach en .. ef tho nAijtral atatos will•" s~rroundAd •ithAr 
ay Ont,•~ ~e,ions er by t•rriteri•e eooup1°d by th•m so that 
AXpLUaien will for all practi,oal purpeti1111s, hav 0 th,:1 sam0 of'f'A&t 
as Axtradttion, and in both casoa th• accis 1111 d will 1nAvitably 
fall into our hands. 

6. Finally, coorci~!VA maos uras can bo Anvisag 0 d toward• thA 
nautrals w o, notwith$tand1n~-u:i~-warninFi tha\ barlhtul'1ng 
e:rimtnala will ... conct~U 0 d as an unfri•ndly aob, find it~• 
thaif lnt1111r 0 at to disrAfa~d auch admonition. In this r•s,Att, 
1. t sh•ulC b0 :r0 01amborqd the t \ho fow nAutX-als whe may net conform 
with ,hA policy ef bhA UnitAd Natiens will iA vql'J iselat0 d ~n 
th 0 peat-war werld and leek iupport. Mo~AeVAr, as All1°d be~iAI 
will centrol most sourcAs of groduotion as w1111ll aa bftA i~st~umAnta 
of di~t~ibu,ton, th 0 ro will i 0 ltttla no 0 d te th~1111 atan an 
unfrtondly n°ulral with thA bombinf. •f pis oa,1tal, it may w0 ll 
b 0 an•uph to inform him thBt, if ~ij policy is not irourht into 
11n° w1th au~~ and if h 0 ~rsiats in rofusing t~ halp us r 0 -

ostabli•n Ibo supramacy jf lew, e~dAr a~d jus,ic 0 , thq UnitAd 
Netf~ns will pes~p•nA censid•11:11.nf: any of his l'A,,aste for 
tih1pm 0 nta of fond, oquipm"nt, oil, ceal, er wa~ matartnl until tho 
n°ads ef all tho •thar nations heva ... An mat. 

Te QUm up: unaarstandinf nAUtrals will haT 0 ~ho pessibiltty 
of ce-op~ttattog with 'ho U:-i1t 0 d Nations in ilhoU" peat-.WBI' duty 
of J\1at1aA ~ a it~nr thi,,y may adhA'.l'" to any e chamA complArnAntinp 
bhA machinary of axbr~dttion, er Al~o, sho~ ld tht>I'A b0 no epportu­
nity of doin~ -~is, th 0 y mqy avail bhamaol• 0 1 ef tho axtstin~ 
:r 0 ~Adi 0 s, heW 0 VAr impArfact bhay may ■o : if thA raquAit fer thA 
surr 0 nda» ts proparly f~amad, and tf th0 nautrals show poodwill, 
if th 0 Uni~ 0 d clat1ons sho . somo ma~sur0 ef coh 0 sion enO firmly 
pros~ th 0 mebtPr end if ~hoy show tha, th 0 y arA net ~oinF to 
st~nd any nonaons 0 , soma mAans will -A feund ~e p1va ibAm aa,isfac­
t1on. Th 0 Unit 0 d Nations ar~ eut fer Justi<'o, atfd it ,,ill a0 feX' 
th 0 p0 u~~~ls te collabovat 0 oomp~ohan11v 0 ly and as~tet thom 1n 
d0 a11rw eu~ condiF'n and juat puniehmAnt ~o tho f UiLty, in tho 
sup0 ~1or tntA~o ~t of mankind and ef a la1,1np p0 etP. 

X X 

X 

To o•noluca, tho Cemmission r 0 oemmqnd&, en tb 0 lin°s 
~dioatqd bP~~abovo : 

1. u ~0 apPot ef s~rror,•q~ ef war orirninAls •y tna ~anquish 0 ~ 

ni:.t"t iona : .. 7 

(a) That B~Oh ~0 ma tn1ng Axis autho~i~ioe who mPy hAV 0 

b00 n allow 0 d te functien in bh~1i country shall io 
charf Ad with th0 dlHiy to ae-ep0 11a to aff0 ctlve>ly 
with ttto 9coup1ar in i~ 0 w•rk ef 1nv 0 ati g~t1on Po nd 
~unis~mo~w ef war o~imtnal•; 

(b) Th a ~ failu~ 0 en tb0 par, e f iuch Axis offtoiala tt 
co-o p~ r0~ 0 w111 m k0 ih 0 m l1 a bl 0 te ponAltlos; 
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(o) That ~ny pa~son who obstruot s or 1m1ad 0 s th 0 •XA,Uti~n 
of pl'ov1s1ona con~A~niJW thA ~u~u 0 n~or an• ta• punish~•nt 
of wa, c~imlnnls w1ll - 0 11eblA to p~nettl•s· 

( d) The t no Ax is a•.urt may punisb any pa 11son f~X' : CUJ'11U!11M­
· t 1ng to tno oooup1Al' lnfor~Rt1ons c•hr ~l'nlflr •v~si•n 
or l'AsistanoA t o tt1sa provisions. 

II) l'AS pAot of ~~ t•aQs fA r or p0 r:!,2ns_ by__!~ l ly t•· •net1'•·1'- : 

That tna Unit•d Nations shall a~nA 0 UJOI suitAbla 
rnOASUJ'Q~ t• hand evar to Aaoh •thnl' arta.- ts,- wa» .OY 
pAr~on WhOSQ tl'BJlSfAn !flAY b• d 0 tnAndod,. Asp,u,1.ally Whan 
tin is a war CPiminal • 

3. .rn ttoSj?A~Of tb0 Ot1~ i vn!;I_EI._naut:!'l C')UJ'ltl'iAS ef W~!· 
ci,{m{nAls : 

4,. 

(e) That thA Unitod Natlens andABV.Ul' t• rnRch, with. 
n°utr~l reunt~lAS~ ~n 9FJ'nnmAnt, to last. 11~1tJ: 
pAntod aft41 r tha WR l', to tb" a tr0 ot o.r obta 1n1)1f' t~ 
d0 U:v•ry 'Jf war cr1m1nfl ts for tr1a l by tr._, .. u•ts 

(a .. ) 

of th 0 1n~Ul1Ad na,ti~n; or otl:)arwls 0 f'o~ tril.1 by 
Rn lntn11n~tional .. u~t; 

That if suoh Dn A~»AAfflAnt oennot PA r 0 aonnd t.._,., 
for tb0 bena1nr- ov 0 r •f tho accus 0 d attAr ta• 
prop0 rly basad on •xtrAdltion lnw and ,r0 R~1• 
th~ , ba 9AOkqd by th 0 wiiol~ author\ ty of th 0 

NAtion~ and, if na~d an, thq nqc 0 ss a ry praasu 
upon th 0 n°utrA.ls to 0 ns ura· s noh a ,.tra dltion. 

b-. 
t,hat 

·1 ; _.,d 
brour.ht 

In g0 n°ral: 

That th 0 carry 1 n13 e-ut e-f prov 1s tons oonc:- 0 rncfZ th 0 

tranef0 r, d0 liv 0 ry and 0 xtradlt1~n of war er 1nals 
shall b 0 mada mainly throurh th 0 channal of Un1t 0 d , ' 
Na tlona' bodv or Commlsijion, and shall ■P ma , not 
ln th0 na!n"' of on° nat1.n, but in tbn nA.mo o ~ th 0 Unitad 
Nations as a whola. I 

•---•-•--•s--.---------
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281:A:lebruary 19't4, 

?fptea ot fPOeoh mac1e 'b.y Lord Atkin at the Meeting 

ot 2Sth ~bniary l9't!t: 

Lard A.tin oonaidered the dieouasion should proaeecl on two ua~ 
(a) an :lnter-&llied oourt ( aa be preferred to a~le ii;) wu 4eairable, and 
(b) its jur:1.jtietion was lilceq to be wide rather than IW'Z'OW, e.g. it 
would deal with arimla not falling un4er nat:lonal law - gape in national 
law - ., tor eacalll)le, arimi,a ooaml. ttecl 1n Oermazw by Germana against 
Oel'lllln ewa or other Qerman nationals, an4 other outrages whioh ahooke4 
the ocmaoienoe ot human:1 v. 

Questions arising were: 

What law the eourt would app:cy. 
What aota were to bo 80Jlaiclered as arilDlts under t.hat law. 
How wu the eourt to be oomposed? 

In Lord Atkin' a opinion the Court ehow.d oonaiat mainJ3 ot persona 
trained aa ju,!gea, in order to ensure the applloation ot legal standards, 
but, mU1 tary aaaessora might be inolu4e4, and there aho\ll.d be a ju,:1lge 
belonging to tho OO\mtey bringing the charges bet'ore the oovt. !rhree, 
or, at moa'i, t1w jul!aea should hear oaaea. 1'here might be a panel, 
tormocl bf ea.oh United Nation nominating three suitable peraone, out ot 
whioh the jwlgea wuld be ohoaen. Lord Atkin expeoted the oourt to be 
clivi4e4 into a nuni>er ot branohoa meeting in d!tterent oountriea. 
1'hore might be a PNaidont at tho head ot tho whole organisation. 

!here eould be no question ot trial by j4zr'¥. 

The aubatantiYO law applied by the oourt should not be laid dorm 
by it. 1'ho Un11iod Nations ahould lay it down. Tho cm.q question tor 
the oouri would be whether the aoousod was guUv ot tho aot Wined in 
tho oharp which 1 t had before it. 

It waa iq>ortant that SOIIIB unitOl'Dl rule ahould bo preaoribed :>.& to 
the detonoo ot superior orders. 

1be oourt must bo free to decide the admiaaibiliV and value ot the 
evi&moe laid before it, aa ~ Atltin said be understood waa the oaao 
on the oontinent ot Europe. Rigid rules ot evicSenoo, IIUOh u applied . 
in ~h or the Uni 'bed State a law, would be whol.13 out ot plaoe. 
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,~ II/9. 
1 1sth ~ ,191t4-. 

;: ~ !f2!!. Thia is a prel1mlnar,y 4ooUi119nt intentlacl e:mluaiw]3 tor the personal 
use ot members ot the Oonmd.saion and their aubatiwtea. 

OCIIIIT'J.'EB: II 

DRAPl ARTICLE Clf SURRENDER OP WAR CRIMINALS 1'0 BE 

nmRf.ti.D IN TERY8 01P ~mIOE WITH GERMANY 

l. Gel'JDIUV reoogniJSea the right ot the United Nations to 

bring to trial. betore ~ Tribunal, national or 

international, all. persona aoouaed. ot arimea oonneot.ed 

w:l th, or inoidental to, a state ot var or hoet:Ui ties 

oan4uoted by Gel'm8JV' againat 8l\Y State who 1a a pari;r to 

this inatrmmt. tie -provision shall. appq :notr.Lth- · 

ate.ming 8J\T prooodure or pl'0880Utian 'before a Tribunal 

in Qermm\}' or in the territory ot 81\Y' State or politioal 

enti v aeting in alliance or in oonoert w1 th Germal\Y, 

:lneepeotive whetJler auoh prooeodinp hAve en1e4 in a 

oonviotion or in an ac,quittal, provi&,d that it a eentenoe 

ha.a been 1mpoaed by a national Court ot OermaJV' 1me 

penal:l\f e.J.reaa.v, ~gma abal.l be taken into aooount in 

fixing 8J\T aonte:noe wh:1oh aq be iq,oeed; 

2. !l!o this etteot, GermaJ\Y aooepta the follow.lng obligations: 

(a) to ham C/'181' to 'the United Nations, w1 thin f'itteen . 

dqa subsequent to the time when the 4eman4 ia made, 

all persona whose sunender is 4emaD!ed, wither upon 

the 4ate t.hat this inatrummt beOCIDBa etteO:d.ve or 
. 

upon &J\Y 4ate subsequent tharetoJ 

(b) to oo-optl"Wte with the Um.tec1 Haid.mus 1n all meaaurea 

neoeuar,y to give etteot to the obligatiana reoogniaed 

1n Section l; 

(o) imne41.ate]3 to intern and to keep in oua~ until auah 
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time aa the Unitecllfatiana mq otbemae 4:lreot all. 

lllltd>en at the State Polioe and o'tlber aindlar organi­

aatiana wh1ah mq be deeignatecl by the Un:l.w lfa1d.ona; 

,. !!le right to Appz'ehan4 the AOCIWlod :la hereby oont8ff84; 

(a) upon mv oentral United Natione Agenqy, mllitar.Y or oiT.U, 

which mq be in ocmta-ol ot German territor,y, or which 

~ be ap»ointed to glvo ettect to the preaont p.rov.iaiona; 

(b) upcm &J\Y m:llitor;y or oiril author11if at &JV' one ot the 

Uni te4 Nations whioh ~ be in control ot the whole or 

part ot aez...n territor,y; 

4,. Suah a.man authon. t:1ea aa ~ be aoknow.Ledged by agenoiea at 

the Uniwcl N•tiona ahall have t.be du1if: 

(a) to oanpq irmned:late:J.y with all requests ot the aaid 

, agenoiea reJ:a~ to the identitioat:l~, diaoover,y, 

apprehension, arrest, 8l¥l 4eliwry at aoouaed persons 

without regard to ·!their nat:1onali\y or the law of tJwir 

oountry and without aJ\Y" right to examine the oaae upon 

ita merita. !rbe United Nat:lana agenoiea shall l:8 giwn 

every taoili v to eupert.tee the wq in whioh the:lr ordora 

ahalJ. be carried out; 

(b) fo diaoloae and produoe 8J'\Y dooument exhibit or nl\f other 

thing the produotion ot whioh ~ be considered neooasaey 

to ensure the tuU knowledge ot t.he sots inar1JD1.nnted and 

the ~t appreoiatic.n ot responsibili'to', to obtain the 

presonae of witnesses and to oo-operate in aJ\Y other~ 

in whioh auoh oo-operation ~ be requeeted; 

,. Aey Gorman ottio1al or aut.hori1if who in 81'\Y ~ obatruota 

the exeout.ton ot tho tore~ing provisions or who t"aila to 

eompq with AJ\Y request relating thereto shall be subject to 

a penalitr ot inp-1.sonnent tor a term which shall not exceed. 

twenty yean and to p~t ot a tine or both. The ~n 
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author.ities shall, when requested to doJ provide the United 

Nationa with the names of tho otf':l.o1ala who are reaponaible tor 

the oxeoutian ot the provi.aiona ot thia iMtrument, 

~- Whoever o.ida and abets a perscm whose B\IITender hall been demanded, 

in evading a~henaion, an-eat or aUIT8n4er J 

Whoever destroys or ooneeala 4ooumantar., ovidonoe, 1mpe,les or , 

obatruote the oalling or the examination ot w1:tmeaaoa, or a ttempta 

to do BOJ 

Whoever inoi tea another to reaiat in aey wav the prov:l.aiona 

acmoerning the surrender and the punishment ot war oriminal.sJ 

shall bo liablo to a penal v ot impr.l.aonment tor a term wh19h shall 

not exoeed ten years and to payment ot a tine or bothJ 

7. Aey German ottioial who proaeoutea or puniehea aeyane tar having 

reported to the authori:~es or agenoiea ot the 'O'ni ted Nations 81\Y 

evasion ot - or reaia~ to - the toregoing prov:laiona oonoerning 

the nrrender or pun:lshmimt ot persona aoouaed ot orimea apeoi­

fied in Section 1 shall be liable to 1mpriaonment up to "MnV 

years; 

8. Aey Court ot a IDBDi>er ot the Bni ted Ml tions , or llJV' Tribunal 

instituted by the United llationa ah.all have jurisdiction to try 

persons aoouaed ot ho.ving violated Seot1.ons 5, 6 or 7. 



• 

SIDRET II/9 (1) 
(Seocmd revised text) 

ls!! 1\i1a is a ,pro11udMrY 4ooummt inten&td exDluaiyeq tor the 

personal uae ot med:>era ot the Ocmniuion and thoir auba1d.tu'bea. 

DRAFT ARTICL'E Cfi SURRENDER OF WAR CRIMINALS TO 

BE INSERTID m TERKS OF AruaSTICE Wiffl GERMANY 

1. The Uni tad Nations rrAy bring to trial betore aey Tribunal , 
national or international, all persons accused ot cn\imes 
connected with, or incidental to, a state ot war or hoetilities . . 
oon&lcted by Germat\Y -against aey State who 1a a parv to 'lti:ls 
inatntment. 1bis provision shall appq notwithstanding 81'\Y 
prooedure or proseoution betore a Tribunal in Gol'IIW\Y or 1n 
.the territory ot 8l\Y State or polltioal entiv aoting in 
allianoo or in oonoert w1 th GermBl\Y, irroapeotive whether 
such proceedings haye encled in a oonviotion or in an aoqui ttal, 
prov:l.cled that it' a sentence has been impoeod by a national 
Court of Germaey the penaliu' o.lread.f undergone shall be 
taken into aooount in fixing 8l\Y sentenoe which may be imposed; 

2. To this effect, "Germaey" sholl: 

{a) hand aver to the United Na tiona, within fifteen dey's 
subs~quent to the time when the demand is made, all 
persons \7hose surrencler is demanded, either upon the date 
that this instrument becomes effective or upon 8l\Y date 
subsequent thereto; 

(b) co-operate with the United Nations in aJ.l measures 
nooeosary to give effect to the obligations recognised 
in Section l; 

(o) co-operate with the United Nations in imnadiatezy interning 
and keeping :ln oustoc\v until suoh time as the United 
Nations 1'NJ:Y' otherwise direct all monibers ot the State 
Polioo and other similar organisations whioh may be 
designated by the United Nations; 

3. ihe right to apprehend ·the persons referred tp :ln 2 mey be 
exercised: 

(a) by 81'\Y oentral United Na tiona Agency, mlli tary or civil, 
which mey be in control of Germar\ territory, or which 
mey- be appointed to g:l.vo effeot 1X> the present pro-
visions; 

(b) by 8l"\Y military or oivil o.uthority of any one of the 
United Nations \7hich ~ be in control of the wholo or 
part of Goiinan torri tary; 

, 



4:. · Such Gernan a.uthori tios as rrAy be ~10Vl8d by the Uni 1xtd 
Nations to continue or to exercise th()ir f'unotions shall 
have the du-cy-: 

: .. 

. ' 

(a) to oanply imnodiately v.l.th all requoats ot tho said 
agenoies relating to the i4'ntitioation, disoovery, 
apprehension, orrost and delivery ot aoowsed persona 
without rog~ to their nationt>-lity or the law ot their 
oountry .w without aey right to examine the oase upon 
i ta mBri ta. The Uni tod Na t1ons Agenoies shall be given 
evenr ta.oili -ey to supervise the w~ in which their 
orders ore carried out; 

(b) · to dis~lose and ·produce .. ~ . document exhibit or aey 
other thing the production ot \7hich may be considered 
.necessary. to ensure the f'ull kncA7l.edge ot the acts 
incrimino.ted and 1the just appreciation ot responsibility, 
to obtain .~ presence ot witnesses and to co-operate 

: . •,. . . in 8J\Y . other ·\VS¥ in ~~ ·such · oo.~operation may be re-
. . · .. . ~ . questedr . , : ,. , · · 

• J ♦• • • 

5 •. · >.ey Gern,;m ~oi~ ·o.r pe~son ·iti · au~ority who :1n 8l\Y ~ 
, • : : • J obstructs the exe~~on ot_ ~ ·foregoing provisions or who 

.. ·t . •. · ' · · ·_; . · fails . to oaupl.y w1 th a.ey· dll"eo~op r~la:ting thereto sha.ll be 
. .. ·:· . . ,· subject to a · penalty of impx1:soi'lm8nt· tor .a term \7h1oh shall 

· · ·· :~io't exceed ~ven-cy years llJld.' to pllyJl18nt:· pf a fine or both. 
~o Germe,n autnori ties s~, when roqu~s ted to do so, provide 
the United NatiQl'lS with the nnmes ot~ the. otticials who are 

· respo:usj.b1e tor-. tha exoouti~ or tho pi-oyisions of this 
instrument·i · ·· · · · · · · 

6. Whoever aids .8lid .. abets a. persoil whos·o ·surrender has been 

.. . . p. . 
• • I• • ••• • • • .. . · . ;· ".:. . 

. - demo.ndcd, in evading appruh~nsion, arr,Q t or surrender; 
Whoever. destroys or oono~ols · ~umentaey- ·· evidence, iq>odea 
or obstruots the calling or the . eX8J'l):1.Mtion of uitnesaea,· or 
attempts to ·do so; . . . . · 
Whoever incites another to .i'.c~ist ;in OJ\Y \703' the provisions 
conoerning the surrender ar..d, the .. punishment of war dr1m.1.nllls; 
shall .be liapl~ to A penal -ey .9f ~iso~nt tor a term 
~h shall *.)t OXOO\.ld . ti.ronv ·years and. to p~nt ot a tw 
or both,· · ., ., · · . t: 

7 •. ~ ~n o.ff.ioial vho proseQutos ar punishes, or aey 
individual whcf in .. Sl\Y viey molests ,neyone ·tor hnving reported 
to tho authorities 9r agenoies of. .the United Nations 8.t\Y 
ev.asiah 9f - or ·~i~tanoe to ·._ .. the fare8()ing provisions 
concerning tha s~render or punisl'm3nt of persons aooused ot 
crimes specifie'd 1n Seotion I shall be liable to imprison­
~t up to ~,ency,.years; . 

8. Tl1a Courts of a Kamber of the United Nations, or aey Tribunal 
lJlstituted by the United .No.tions sh.o.ll havo jurisdiction to 
. try persons accused of having violated Sections 5, 6 or 7. 
German Courts shall hAve no such· jurisdiction. 

·-' 
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OHAP!'ERI 

SOOPI · Oi' :WAR CRIMES 

Art:l.ole 1 

Oll'encea 

. . . 
• # •• 

. . 
The ottenoes listed herei.Mf'ter, oomni.tte4 1n violation ot the . . ; . .. 

lan ot ·N, bi ~ -of the armed tOl'08s, the oiriUon authorities, . . · 
!, • • ' 

or other persons acting under the authori v ot, or al.aim or- ooiour ot 

authoriv of, or in concert with, a atD.te f1!: 0~ poll ti~ entiv 

engaged in war or armed hostilities with, or in hostile oooupation 

ot t.erritory ot, the United Nations, ar aJ\Y' one ot them at 8J\Y t1Da 

since Jul3 7, 1937, shall be. punishable as "t7&:r arimea, in aocordanoe 

with the provisions ot thia-- Oonwntion: 

( l) Murder or mus~.-

( 2) Exeoution of hostagea. 

(3) Rape. 
. . 

(4) Abduction of women for the purpose -~ _entoroed prost:t.tution. 

(5) Segr~gation, internm8n'b ~ deportation ot oivil~ 1D1dar 
degrading er inhunnn oorMl1 tions, or undBli oan4i tiona \Dl­
related to bona tide military neoessi:ey., . 
. , 

ti ' 

(6) Forcing oiviliana to take po.rt in military operation& or 
preparations, in a manner oB.l.oulated to en4nnger their lives. 

(7) Wiltul.. deprivo.tion ot looalltiea ar distriota of toodstutts, 
shelter, clothing or other means of austenanoe, in a ?¥lnnor 

•oaloulated to oause unneoe&Baz'1 autter:l.ng. 

(8) Deliberate attack upon detenoeless peraona or 'upan oentres ot 
oivilian population tar the purpose ot terroriao.tion. 

(9) Attaok upon survivors of merohont vessels or aircraft ,1hioh 
have been abandoned or destroyed. 

(lO)Looting or pillage. 



, • 

, . 
? • 

iVnnton devastation or destruction ot properey. 

:illing or JMJ.treo.tment of wo~d or prisoners ot war. 

\J.3) Ret'uaol to ·g1ve quarter. 

(JJ+.) Deliberate attacks on hospitals or hospital ships, and other 
ottenoea aga:l.nst sanitary personnel or the Red Oross. 

' 

(15) other similar aots, whtoh by reason of their atrocious 
character, their ruthless disregard ot the aanotiv of human 
lite and peraonal.i ty or their· wanton inter:f'erenoe w:l. th 
rights of properv, are ·unrelated to reasonably conceived 
re11uiremeni. , ._ ~ military neoessi ty. 

J . 

Artio.l~ 2 

Persons Liable 
. . ' 

-

· AlJ.· persons, irrespective of their ro.nk or position, who ha.vu . . . . . . 
. . . 

oormd.tted, or have ordered, caused, aided, abetted or incited another 
) . 

person to cor,md t, a crime speoitied in Art-\.ole l, shs:J.l be pu."lishabl , 
:ln nooordnnoe with 

as principals or aooesaories,/'O'l:IODS tho provisions of this Convention: 

~ovided, that the application of this Article shnll be subject to ' 

.·. · the provisions of Article JO. 

r~HAPI'filtI .. 
(.Alternative Articlos) 

Boope of War Crime.a-

. , 

Artiole l 

Detini tion · o_! War ..Qrimes 

War crimes, \71 th1r_i thEJ : -~ ·aning of this Convention, are o.ots ~ . . . , 
oolll!d.tted in violation of the l.aITs of war, oy· membt.rs oft.ho a.rm ,d ,, . 

forces, the oiviliP.n autliori ties, or other persons acting wu:ler th., 

authori-ey of, or claim or colour ot ·au ·:hori-cy of, or in concert ,nth , 

a state or other politioal entity enga.~ad in wor or arrood hostil iti ,jB 

with , ·or in hostile oooupation ·of· .ta¢ tory ot, the Uni -wd Na~:1.ons , cu· 

Ql\Y one of them at aiv t1m sir&O<' Juzy 7, 1937. · 



• . 

. ·, . · .... : 

• .... . , . . . • . 

Article 2 

Plnop8 Liable 

All persona, irrespeotive ot their rank or position, who have 

oamd. tted, ~ ~ve or&,re~, · oa~ed, aided, abetted or 1noi ted amther 

person to oamni t, a m1,mll apeoif'iod in Artiol• l , aball be pldehable, 
-. . . :ln o.ooor4anoo w1 t.h . 

as prinoipala or ~uori~•.J .. ~•• ·b proridons ot thia Convent:lcn: 
··. ' . . . . . 

PrOV'14e4, that tJi, applioa~on ot -th1a Artiole shall be subject to 

: .. 
. . , 

Article 3 

·. · ·otte~ 

. .. 

... 

The following ~eqoes · ahall be de«DK1 to be war ar!mas w1 thin 

the iooaning ot th1a ·0onvention: · 

· (1) KUl'4c- or maasaore.· ' 
•: ' ' .·, . ( 2) Bxeoutt.~ ot. hostages. ' . '. I 

I • .. ~ ~ . 

(3) Rape. 

( l,-) Abduction of ·women tor the purpose ot entoroed pros ti. tut:l.on. · 
• • I 

(.5) Segregation, inte~t ~ deporto.tian ·.~ -oiv1J1ana umer 
de~ading <1!: inhlna~ oaiiditlona, or · um1er oond1 ti.ans un­

.. . . related ·1,o ·bona tide military neoeaaiilY. · 
.. . -. 

(6) ll'oroillg oivilie.ns to take part :ln militaey operations or 
· prepara1d.~~, in a manner dal~ted to endanger_ their lives • 

. . . . 
'· · .. (7) Wiltul deprivation .ot. looalit1ea or 41'str1ou ot tooclatutts, 

a~ei-ter; clothing or other means ot ~ustenanoe, in a manner 
oal.aulatecl 1;o 0!1\li88. unnecessary autf'ering. 

.... ···(S) ·~:ai~ate -~t~~ ~~ ~tenoeleis pe~ons ~ ~~ oentrea 
. . , , ¢ .. o1riUo:n p6pul.atian tor the purpose ot terrorisation. 

I 

,, .. ; . • t, .. ' • •• i .• • ~' . 

(9.) At~k · upon -surri~a · of merchant vessels or aircraft whioh 
·· · · · have been abando_ned or destl'Oyed. 

t,J.o) Looting or pillage/. · ·' : · 

(11) Wanton d.evaa~ tioa '·or d<iatruotion or F,Ol)ff"1• 

. (12) Killing or .. maltreabtie~t of wounded or prisoners ot war. 
~ . . ·: . 

( 13) Retu.ru. to . g1 ve quarter . 
. . ' 

(l4) Deliberate attaoks on hospitals or hospital ships, and ot~ 
otfenoea against sBnitary personnel or tho Red Cross. 

. . 
(15) Other similar o.ots, which by reason of thoir atrocious 

ohnro.oter, their ruthless disregard of the sanotiv of 
human life and personal.1 V or their \7Mton interference 
with rights of propez-v, are unrelated to reasonably 
oonceived requireraenta ot military neoeasi~ 
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• 

. · .. 
, . 

. ~ . . -···. ~ 
I 

... .. :·.! : : ... 

·• . ' . ".· . 

. . . 
·: .··, . 

There ahall be eatabliabocl tor the trial ot persona oharged w,lth 

the oomniaaic:m at otte~:. ~peoitied 1n Artiale 1, a Uni 'bed Nations 

W~ CrimeA Tribunal and· ~ J;>i\?,aiona .~~as~ be oonatit­

uted in oooordanoe with t.M. ~ions. ot .l\rtiolea 6 and 7. . . . .. 

Seo.tot the Tribupel 

The seat of the Tribunal. shall be at Londan. Tho Tribunal ma.y 

deoido to ~et elsewhere tor the trial ot 81\Y partioular ~e CXl" 

group ot oases. 

Ar~o.l.e S 
. . . 

Qwuif'ioations of J'w,gea and 11Bmb!£!. of t.be ·Tribunal 
} • l • I 

.. The ~ ·an~ M-,ers ot the · Mb~ shall be ohosen rogo.rd•· 
I -. • ' •· \, 

· less ot their national.iv hom among persons who poaaess the quali-
• . . . . . .. : !... f • • • • • :" : ' 

· ·· · fiod.tiona 1;9~d •in. the~ ~~ot.1~ · !JO~tries· tor o.ppointment to 

· · · high judicinJ. ·offioe, o.i- iµ,e ~r.~, ~ inteniatiQnal law, 1n orim:tnal . . . . ) ···'· ... : . , .. 
lo.vi or in mLli ~ law.' · ·~ ,:shall ·be .,~tent to read both, nnd 

• , ~ • • : ' ., I 4.,;; • • •• • 

to .. 8¥8ak one , ot . . the offioial langwiges ot the · Tribunal • 

. ~\rtiole 6 

OOP!POSi id:on of the Tribunal 

1. file Tribunal shall be oompoaed of tute'en ~lawn, ~J 
Judges! ,·mo shall be elected in aooordanoe with the provisions ~f' 

Article 8. · 

2. Nine !seven, flve7 . Judges ot the Mbunal sb.llll oonsti~,Ato 

o. quot'Um. 

/ 

. , 
I 
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CHAPTER I 

SCOPE· Oi'· WAR CRIMES 

Artiole 1 

Oftencoa 
. . 

The otfenoes listed herein.Utter, ooa. tted 1n violation ot the 
.. . : . . . , . . . : . '. . 

laws of war, by ~ . ot the arr&l!td forces, the oiv.U1an authorities, 
' . . .· .. .. . .. 

or other persons acting under the authori v ~, or ol.aim or• oo;Lour of 

authority of, or in ooncert with, a state ~ o~ politi~ enti'\Y 

engaged in war or al"IDBC1 hostilities with, or in hostile oocupation 

of territory of, the United Nations, ar 8J\Y one of them at aJ\Y ti.ca 

since ~ 7, 19 37, shall be. punishable aa ,1ar arimea, in aocordanoe 

with the provisions of thi"s···Oonvention: 

(l) Murder or maaaa.cz:ie.­

(2) Execution of hostages. 

(3) Rape. 

· • I I 

(4) Abduction of W0m8Jl tor the purpose -~ _entoroed prostitution. 
I • 

(5) Segregation, internment~ deportation ot oivilinn~ under 
degrading er inh\JllVJ.n oorMl1 tions, or undei- oondi ti.one un­
related to bona tide military necessity, . 

(6) Forcing civiliMB to take part in military operations or 
preparatione, in a manner caloulated to endanger thoir lives. 

(7) Wiltul. deprivation ot localities or districts of foodstuffs, 
shelter, clothing or other meMB ot sustenance, in a -~nner 
calculated to cause unneoeaaary autfer:lng. 

(8) Deliberato attack upon det'enooless persona ar upon centres of 
civilian population far the purpose ot terroriso.tion. 

(9) Attack upon survivors ot merchant vessels or airornf't nhioh 
have been abandoned or destroyed. 

(lO)Looting or pillage. 



• 

. . .. . . : . 

iYanton devaatatian or deatruot1on ot propercy. 

:ill.ing or JMJ.trea1anent ot wo~ or prisoners or war. 

lJ.3) Ro.tuaol. to give quarter. 

(l4) Deliberate attaoka an hospital.a or hoapital. ships, and other 
ottenoea against aan:l tal7 pereonnel or the Red Cross. 

\ 

.. 

' 

(15) other similar aota, whtoh by reaaon ot their atrocious 
character, their ruthless disregard ot the sanctity ot human 
lite and peraon.ali ty or their wanton interf'orenoe with 
rights ot proporv, aro ·unrolated to reasonably oonoeived 
re11uiremonta.: ~ military neoosai ty. 

Poraons Liable 

· Ail ' persons , irreapeoti ve of their rank or po~i ti.on, who haV\J 
. . 

oormd.tted., or have ordered, oaused, aided, abet~d or incited another 

person to oor.m t, a crime apeoitied in ~.ole 1, she:J.l be pu.-ushablu , 
1n nooordonoe with 

as prinoipals or aoaeaaories,/"lllliJDa tha provisions ot this Convention: 

Provided, that, the application ot this Articlo allllll be subject to ' 

the provisions ot Article 30. 

r~I. 
(Alternative Artioloa) 

~ ot War Ci.-ime.s 

Article l 

Definition ·of War Crimes ------

. . 

War crimes, vii thin th~ · 1oonning of this Convention, are nots , 
: • I • 

oomm:1:btecl in violation ~ the lm7s ot war, by· members of the 3.X'JnlJd ,, 

forces , the civiliP.n authari ties, or other persons acting under th., 

authority ot, or olnim or colour ot au ·:hori.ty of, or in concert ui.th , 

0. state or other polit:1.oo.l entity enga~oo in wor or armed hosti - it,i tJS 

with , ·or 1n hostile oooupo.tion · of· .ool':rltory ot, the Uni i;dd Nn~.'..ons . 01• 

Ql\Y one of them at aey tia3 sinO<' Jucy 7, 1937. · 
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Article 2 

Pepope Liable 

All persons, irrespective ot their rank or position, who have 

ocmnittod, ~ ~ve ·~reii, · oa~ed, oicle4, abetted or inoi~ '8.l'l)ther 

person to oamd. t, a ~ apeo:lfied in Article 1 , a.hall bo pun'l.ahable, 
; . ·. . in o.ooordanoo w:I. th 

as principal.a or ~uor~•./!'1.C ,- · the provisions ot this Convention: . . . . . . 

Pl'oY:l.ded.; that ~ a~lioat;i,on ot -~a Arti~e shall. be subject to 

.· . . , .. ::, •· the proviaiona ot Artiol~_ .W.• · 

•?' •• • • • • . .. . 

: . . 

Artiole 3 

·. · · ·0:ff'o~s 

The following ~~s ahall be deea,d to be war orimea within 

the ~aning ot th1a -~nvont.ion.: 

' (1) Murder or maa_aaore.·. . 
•: 

: •. ( 2) Bxeoutl.cm ot hostages. 
. ' • ' t. 

'. . , 
' I 

I • 

{3) Rape. 

(i,.) Abduction of .women for the purpose ot onf'o.roed· proatitution. 
r • . , 

(.5) Segt"egation, mternmeDt ~ doporto.tion·.~ -oiv1l1ane under 
degrading~ :t.nh~ oondltlona, Ol' ·UJ¥1er oond.itians m­

.. . ·· related ·-to ·bona tide military neoemilf. · 
.. . . ·.' 

(6) 1oroing oiviliaius ~ take part ~ ~tary operations or 
· preparaid.~11:9, in a manner oaloul.Ated to endanger_ their liws. 

. . 
,.. '· · .. (7) Wiltul &,privation .ot looallttoa or distrioiMs of foodatutf's, 

. .s~e).ter; ol.o'thing or other D'3ans ot auatenahoe, in · a manner 
-· ··. ·: ·· · . . : oaloulated 'fi:o . ~!l-1.1'58.. unnecessary auf'tering. 

, ... · ·· (8) -~iibo~ate ~t~~- l!P.~ -~f'enoctl.oius ·pe~ons ~ ~~ ~tres 
. . . , .,<.>f.. . ~1.vil,iun p6pul.ation for the purpose ot terroriao.tion. 

" _, ~• • > • • I f .. • • 0 ! • \ I 1: I ... • • 

(9,.) ;t~k-upori ·-sUl'Ti~a· of' ~hant vessels or aircraft vmioh 
. · have been abando~ed or destroyed. 

G,J.o) Looting or pillage: , · > 

(11) Wunton dov'aa~tion ·-~ ddatruoti~ of F,operv. 
I • • • : •f 

. (12) Killip.g or .maltreatment of wo\.1l'ld:f)d 6r prisoners of war. 
• ~ • .· : f 

( 13) ~~-~nl to . gi w quarter. 

(14) Deliberate attacks on hospitals or hospito.l. ahipa, and othor 
offences o.gain~t i,anitary peraormel or tho Red Cross. 

. .. 
· ( 1.5) Othar similar a.ota, mu.oh by reason of thoir a trooious 

ohnraoter, their ruthless disregard of the aanoti\y of 
hU1nan life and perso~i v or their vmnton interference 
with righta ot properv , Are unrelated to reaaonabzy 
oonoei ved requirorJ8nts ot military necesal ~ 
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• 
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~ ,; . ~ 

QBAP.mII 
'. 

. . . . . . . ; , : . : ., 

. ': . ... .. . 

. . . . ... .. . . . , . 

There ah.all be eatabliabed tor the trial ot persona ohnrged with 

the ooom.1.saian cd of'f'e~::~peoitie4 in Artiole l, a lhd.tecl Nations 

W~ Crimes Tribunal and auc,J1 ~~si~na _there~ as mrq be oonatit­

uted. in l1000rdanoe vii. th t.M. provisions;_ ~ ~ol•• 6 and 7. 

Sent ot the Tribupfl 

The sea.tot the Tribunal. ahall be at Lon4an. The Tribunal. ma.y 

cl.eoido to meet elsewhere for the trial. ot ·w pa.rtioular OllBe or . . 
group ot oases. 

Ar:tiale 5 

. . 
., , .. 

. . 

Qu,l,].U'ioationa .ot J\xlgea am Mni>!!'! of tbe ·1'ribunal 
J • ,! ,, ·• I 

.. The Jud.gJ) -an~ ll•ers of the Trib~ shall be ohosen rogord•· , . .... 
less ot their nationali:"1 from among persons who possess the quali-
. ' • ' ' ,. : ! ". t 0 

' • • , ; •. 0 1 • i : 1 

· f'ioli.tions ~quired •in. ~:lr ~s~~- ~~tries f'or appointment to 

· high ~cioJ. ·ottioe, ~ iµ,e ~r:t&,in interna~Qnal law, in orim.1.Mu . 
r • • . , • • • ! • • • ~ • : • • • '• •• • • • . • 

i aw o:r in mili ~ law ... i'hey '· shall .be 'ocinpetent to read both, and 
. \ . . . .. . . ·: . . 

to ._9¥8ak one , of the ottioiai languages ot .the . Tribunal • 
. • .. 

. .. .. . . . ~\rtiole 6 

9011JPosi ~on of the 'l'ribl.1l'lal: 
. [ -J l. 1!le Tribunal ~hall be ooq,oaed of tif'teen l~levon, ~ 

Judges , Y/ho shall be elected in aooordanoe with the provisions of 

Artio:!.e 8. · 

2. Nine r seven, t1,ve7. Judges of tho Trib\Ulal shll.ll oonstituto 

o. quorum. 

• 
' 



. . . .. , ... ' .. 

.: .. Artiole 7 

: • •: . q:{ : . Oos?981 ti<>n ,9t. tho Divisions of the Tz:iburuu 
. zu ; . , • • · : ' • • • • • ••• 

. • <.:·· · ;, ·, · ,, : .• 1 •.. ~ -Divisions of tho ~unal shnll. be drawn from the pMel 
' •• •• ,. . • , • .• ' • • I 

, · ;. .- ·. :, . ot. )(ent>era ot the Tribunal, who shAll be ohoaen in aooordanoe with the . .. .. . • .. . . . .. . 

• • ' ! • 

provisions ot Artiol.e 8. 
. .. . . . . 

•'•• . . • '· 
• I 

a . ... Boch .Division .shall oonaist ot not leas than five jid,ges who 
• .• • f ·• •. . • . . ' .. 

shall be ~•ignated .trom ti.mo. to time by ·the TribUMJ.. The Divisions . . . . : ' 

ahaJ.l .25:it at ~-uoh places, nnd ·shall oontinue to exist for suoh periods, 

' aa the Tribunal ~ direot. 

3. A Ked>er of the · Tribunal shall han the rank and digni v of a 

Judge of the Tribunal, and ~ 81\Y period in whioh he shall ai t as 

a ~ ot a Division he ab.all be entitled to -·the privileges and 

emolument• ot a Judge of the 1Tibunal. ; 

l,.. Two-tbirda of the judges ot •& Division aball oonsti tute a 

quorum. . ,:1 .···: .. 

• I • f ' . . . 
.. . . . ,. . ~tiole 8 . .. 
.r-.. !. Eleation ot J\$!!& and Meni>ers ot ~ Tribunal 

II ' 1 . .. 
i'he Judges of the Tribunal and Med>era of the panel of the 

TribW)al shall be eleoted in aocordanoe w1 th the following provisions : 

a) \7ithin thirty daya.-4ter the date on which this Convention becoiooa 
·... . . . .. ,., . .. . . .. ,. . 

etteotiw~ · ea:oh lileziber ot the United Na.tiona sbaJ+ appoint as 

·Mv~ers ot' ti '·\rib~, ·tnre4spere~· f:our1, at lea.st one of 

. . ·.:. : · -~ ' shaiJ. 's10t· bci a 'nat:t:onai· . . · The ·nanea .ot .:tho ~rsons so appoint-
=. · : : ·: ea sha:J.i .. be ·1:ranam:1tt.M to the· Cha~ ot the United Nations 

• 

Oamdsaion tor th.8·1 i°D'l'i1tigat:lon ·. ot War· Crimes, who shall forthwith 

~~~te them tu t.be··menhe.ri ot the"United .Nations. 

b) Witbih "£:1.tteon dq'8 tallowing tho notit'ioation · ot•. -the above l iot, 

the ~ ot t.he United Na1i1ona O~sion ~or the Investi­

gation of Viar CnJoos 'ahili call a =. oonferanoe of the heads of 

diplcxnatio miaaions ot tho 1Jn1tied·. Nat;j,ons, aooredi tcd to the 

Oourt ot st. Jamas 'a~ 'to ·meot at',Loridon a+, suoh time as he Ley 

direct. Members ot the United Nations whioh are not representeo. 



. ~:... . 
. . \ 

" . 

. . 
at ·t,be Court ot ·Sti ·Jamas•s ~ appoint a apeoial representative. 

. • . • . , ~ . i . , . ' . . : • 

o) The oonterenoe sbaU ~ed to the eleo'td.on ot Judges of the 
. . .. . . .. .. .. 

Tribunal. 1\18. representatives ot the IDl!IIDbera ~ -tho United 

Nations ahall, by secret ballot alid lr,y euoh method ot voting aa 

they 111q·· determine·, . eleot · the ~ or· the :~bunal from aroong 
' I : . . . ., . 

the Meni>eris ot .. the Tribunal. • I ~ ", • • , : • : •: 

-:···~)-.Al\Y a~tJ:whioh beoomea a party to: t.hia ·eon,J,entian· aubsequent 

to the date on whioh it ·booomea etteotive shall· appoint Members 
... '. . ... :! .. ·, :_ . :: . . . \ . 

... . . 

of the Mb~ aa· provicJecl in Pat-agraph 1.') ot this Artiole . 
. . ··; .. 

. .. : :. ··, 

". . . . ·. Ar'id.~ 9 . . '.· • 
' • .. 

Term ot ottioe .. , 

·. _:· : +• Judge~ and lllemers c4 b i'ribuna;t, . ahall be. ohosen for a term 

of three years, unless the 'l'ribunal baa oeaaed to exist betoro the 
. ·· .. ·: ·-.,_ ,. ' 

expiration ot that period • 
.. 

2.. Judges and Mcmi>ers ot the Tribunal shall be eligible tor 

· re :.election. . . ' . !: . . . .. . . ~ ... 

3. J\ldges and Mer.i>ers .ot the Tr:lbtmal shall oontinue to dis­

ohargo their . &11.i'.ea \.UltU .their pl.ace baa .been tilled. 
., , ', \. .. . . !: . . ' : .. : . '( . . . . . 

• ':--· : i :· ··. Artiol~ ~ --:. . : . : ; . . . . 

• • 1 '• ,,.. ~ . . .. . . · ,. Y~ea __ _ , ,, . ______ ., .... . . 
• • • • • • • : • • • • ' ' • .4. ~•- '" • • 

. . · : · . · · . :· i. In the -even.t , of: ~ _yaoano;y amopg tho J\ldges of the Tribunal, 
• • ,. I • •• • • : • •'I. • • • • • ~ : ;· ", • • •· • • • ,; 

. ~- · · whether ~slllting .~m res~tion or from azv other oauso, the ' . . . . ... ·• . . : . :' .. . . ; : . : :. 

.. .. . ··. Tr11J.uia.l .. ~~ prooeed to ;tho el~~on ot ~ Judge 1Tom moong the . . . . ... .. , . . . . 

· : Members :~ th~ . Tribunal. t ?~ .~o el_e~ted shall hold office for thu 
• . .• . .. , . i . . . . . 

remai~ :of: his precleoesaor•s term. 
··-· .. 

2. In the event ot a vaoanoy among the lfezri>ers of the Tribunal , 
. . ' 

'Vlhether result,.ng _from resignation or f'rom ~ cause other than tho 
. . ·: . 

:; ·. eleot i on of a Member as a Judge ot the Tribunal, the men:ber of the . . . .. ' 

, · · · · United Nations ~oh appoin~d the Meri>er whose place is vaoa tod 

·c,ha.11 designatie his auooeQJQr, who shall hold_ ·otfioc for the 
• • I • •• 

remaindor of his predecessor's tierm. 

• 



; . . ·, . 
J:poreage in l!W>!£ ot Ju4se• and MeJipon 

,, • j . •• • • • 

In: ·the· event that the. nulli>er ot Judges or lleni>ora ot the Tribunal. .. 1·. . . . . . 

. . 

. . 

. •. ,_ .. _ . .. . 
. ·:t.a not·, ln'--~ -OJ)inion -~ the !rib~, adequate tor the Spee4V des-

' • I • • • ' I 

· p~toh ot ita. buainass. or that ot i:~ Pin-1~, the Pl'eaiclm\t ot tho 
- ' . . . 

· ·Tribunal ehall. oaU a. 9.<>nt8"~ ot the - rd 4ipl~tio miaaiona . . . ; . . . . .. .·. . .\ 
ot the United No.tic:ma aooredited-.to...tbe Court ot St. ,Jamas•s. · 9ds . '• . .. 
oonteronoe, atter oonaiclering the reoormnendationa ot the ~unal, 

and aoting by auoh methoda '8 1 t ~ determ:ine, shall take auah aotion 

.JlB it ~ de~~ ~ate>. . . ,, 
· . . · .... . ,. 

• I 

. ·. : .. :· . . , 

.. ·:, :/'., 

' ,,. . . . 

.. -·. . ' . ~ole .12 

~ 1.- Inetitution ot the Tf1J?unal 
' .. •, 

1. 1be da.te ot tho .tir~t .meeting ot the Tribwial shall be set 
. ' 

by the oontorenoe of representative~ ot med>ers ot the Unitod Nations 

· ·· referred to in Parao-aph b) ot ~tiole 8. 

· 2;: .. Within titteen -~s toll~~ng its oo~ning, the Tribunal 

shall establish ,rules tor. ~gulating its administration and procedure, 
. • I 

. . . . 
and that ot its Divisiona . Die Tribunal shall have tho authori-ey to 

amend. ~ .to supplerwnt these rules trom time to time. 
·:· .• ·. · ·: ·'. 

1, • •• : -. •• • 

.. :.,: ·.· : . -: ·--~~~~ 13 •·.· ... 
.. 

·· · ··. · ·· · · ·D2fl&at1.gn1 on Assuming Ottioe 
• > . . " ,• . , . ,.• I • • • 

Every. Judge ot th~ Trib~ or ot its Divisions shall, before . . . ·. . . . 

· taJd.ng '(2J) his duties, Dl&ke a solem deoloration in opan oourt that . ' .. · / . ' ' . . . 

he will exeroise. his tunotiQ~ ~tio.lly and oonsoientio~. 
• •, • • • r • 

Artioie 14, . 

~j;~ ot ott_ioer_! 

1. ~ ~bunal shall eleot its President and Vi<Y' -0,..0 .. -1 ;i ,. _-'­

appoint its Registrar, and otherwise perfect its organization and 

that of its Divisions. 

2. The President OM Vioe-Prosidont shall be elected for ~ 

terra ot one year, and sho.11 be eligible for re-election. 



~--

I 

! 

, 

• 
.. ..... . . .,, ". . • • I • 

Privilegea··ana ·Imm:1,t:1.ea . . , .. ; 
~a ot ~ Tribuna:i:~:·ltiai,ere ot .~ Trib\nll aorring as 

.' ' . • \ ·. 1.; 

· jwlges ot one ot 1ta Diriaiol'la/~ the .Registrar ot the 'l.'ribunal, . , .. , .. . ,, .. . 
. .. . when engaged qn . their atfio1al.' ·bwd.zlctaa ... Ol" tl'aftlling t,o 0l" 1tran 8Z\Y 

, 

. . . . . 
. ... ... 

• • '·.! . , ,· ,. . • .. . l • 

· plaoe . at which ~~ buaineaS'· ia 'pertPl'ID84, ahall. ~~ cliplanatio 
• • I 

• I · ... ,:.' ... 

Ar~ ~6 

Inoaptible M,ttriiie•: 

. ·. ·· / ' . ., . ~ 

l. J~• ot the , Tribunal ~ not exeroiae aey poll tioal er 

admin:la~~¥". tunoticm, ' or enpae in 81\Y aots.viv ot a prot'usional 

nature during theh- tc,n ot ottioe ,. Aft with t.be pNVioua oonsent 
. ., 

. . ,. 
ot the Tribunal. Ar'fl 4oti>t upon t~ J)oint ab.all bG settled by the 

decision ot the T'ribunal. · ' . . 

2. . Meui>era ot t.be Tribunal sh.,.J.l be -µb~t· ~- tHe proviaiona 
. . . . . 

ot ·tho prooed1ng Paragt"aph during the . ~ that they are assigned 
. . . . .• . 

to ao~ve du1i, aa judges ot .. a Divisi<D ot the Tribunal.. 
' . ·,. 

Art:l.ole 17 

Sessions ot the Tribunal and j._ts Dtv:taiona · 

' · 
~es from time ~ : tiim. u the . bu-.µ11aa be1'01'0 it DMV' permit. 

•: • • I "• • : _" , • , • 

2. Ment,·~~-- of i;lie· Tribunal aball hold . ~lvea at the .. 
disposal ot ·t.iu;. Min~, =·an4 ahall at all ~.\· be prepared, a.ft.er 

11uitoble notioe .tia.A•.been given, to asaumi, the duties ot a judgo ot 
···· ·. :.. . 

a Division ·ot- the ~b~ • . . 
. .. :. : , .. : ~ · .. :.: .: .Artiole lB 

• ••• • 'I 

. ,. : ·withdrawal ot -¥,pa 

1ho Tribunal shall establish ruleq whioh shall dot.ermine the 

oonditiona' undor whioh a Judge ot the Tribunal or one ot its Divi­

sions aho.l.l be authoriaed er required to withdraw rran participation 

in aJ'\}' oase. 



: .. ·. 

...... 

: . Avti~e 19 

Dtamissal ·h6m Offioe 
. . 

b ~b~, with the o~noe ct.t·not lea·s than twelve 
• • : • . J .. •, .: · •• •: • :. • • • ~. • • .•• ' .. 

n:1.ne·; · aeven Judges thereof,·~ cliemia~ a judge .<:>f the Tribunal 

', ;_ ! .,,::·; ~ ~ .9f ita Diviei?na ·• mi~ ~~ed adequatel_y ~ pen"orm tho 

I • 

,; :· • As888801"8-. , · ' · · . 

• 1' • 4 

1he -~~~ ~ -~ ta Divisj.ons ahul. have .b power to 

... 

t ••• .. -

;. .. 

. 1...:·· 

• • : · .. . t 

,. 

. ,. 
appoint experts in international law, in orilninDJ, law, in m:Uitar.y 

law, or in aey other field ot law,- to ait ·with them as aaaesaara, 

but ,v:l. tJ1out ~e right ~ -.. v~te , in ·the trial ot tU\Y' partioular case 
..... -., ·.: .. 

ar' ola.sa ot oases . 

.-. 
• • • ,- • I 

. : ' . .'.".. ... 
C • .. , .... .. ..... · •. -~ : ; - . . . 

.. 

. ' . 

·~ •• ;,.I 

- . . . ..... .. . . 

,· · .. ,.· 

· .. . : ... ·., . 

·., 

... . ·' 
.. . .... ' .. 

,,: ... 

• • • •• j •' 

I 
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CHA..'CIJ.'ER III 

·.·_,,.. ·.:. . ... 
Ar~·21 

·:: • . .• ·1 ~ . : • ;•· · 

United Nation.a ~ul(!l __ ~or the inveatigat:ian 
ot War Orlmla ·: : . · 

1. The United Nations C"c>J!1rd.:ss.1Qll tor t11e :lmllaid.gatian o:t War 

. Cr:l.mes, established at a meeting of· United Bationa ~ Daatnions 

repre,sentatives held at ~ on Ootoba 20, l9'f..3 ,. ahall oontinu,, 
: ~ . : .. . ·. 

its existenoe during the li:fe ot ~ Convention, or until euoh time 

as it ~, witn the consent ot the parties to t.he aa.14 ~t, be 
., • • • : •♦• • • • : : 

IIW3rged \d, th_ the Uni tod Nations Comniaaion tor the Proaeouticm of 

War Crimes. 
I •. 

2. ~ Comnission tor the :tnvestigation ot War Crimes shall 
. ~. . 

exercise such f'undtions as may have been oontened\~on it by the 

parties to the agreement by ,7h1.oh it was established, or by the 

terms of this Convention. ~ 

~tiole 22 

United Nations Conmds~gn tor the Proseou~ 
E!:J!___ar Cr~ 

1. The conference 01• representatives ot meni>ers of the United 

Nations referred to 1n Arti-ole 8 sha.ll elect a United Nations 

Corrridssion for the Prosecution of War Crimes of seven meni>ers , one of 

ilhom shall be desi'9Ulted Ohl.et Prosecutor. 

2 • . Members of the Corr.dssion tor the Proseout:ton of War Cr:ln~s 

shall be chosen for ii term of three years, unlass the TribunAl has 

ceased to exist before the expiration of thAt period. 

3. In the event of a vaoanoy among the members of the Ccmnission 

f or th P!- sooutt an of Viar Crimes, the Tribunal shall prooeed to elect 

~"':- , ,ho ahn.U hold office for th, remainder of his predeoessor I s 

tern. 

4- In · tion to exeroising suoh functions as m.izy be conferred 



• I 

; . 

upon it by 'tho torraa of this Oormmtion, tho Oomld.aeion for the 
-

Prosecution ot '1'81'. Qr1,m8a aha.11.: : • . . . ., ... . .· .· 
a.) Reoeiw ovidenoe ot war ar1ml,e aubid."84 to it by the 

Oonmd.aad.an for the lDV¥t1.aat1.cn at War Qrimaa. 
' . 

b) Select and prepare ouea tor 1.ir2.al by 'the !nbunal and 1 ts 
·:.- ::··. . . :. . 

., .. , ...... , \ .. 
·~ . 

~) ~• ,Proeeout3.:0A1J l)eto~ ;the ~bun,.:J. aZl4 :I.ta Divisions. . . . . . . .·· . 

. 4) bllN that the ~4~te and ,ordes ot tbe Tribmal and its 
• t • • • ,• • • I • 1 • :• • • 

Diviaiona . o.r.e C!UTi~ out. . ... . " ' .. .. . 
s. The. Ooqn:lsaicn tor .. the Proaeoutic ot .War o»imea ahall appoint 

• • • • , • : • • • • • : , ' • .' i' i •·. t· 

. .-.-: its stat~ oZ>4 shall othondso pezteot its orM, ... t,.on. 

. • . , ArtiolAo 2J : · •. \ irr I 
General &ovisic:ms 

. . .. 1 ; •. 

The provisions ot Artiolea_ S , . 9, 16 , 18 and 19 1hall appJ.y, 

' 
\ 
I 

.. · nutatia mu~a, .. to ~rs ot tho Oom.d.aa.1.c ~ the Inwst:lgation 
. .. .. . .. . . . ..·: :·- . . 

or War Crims,11 . am of' .,the ~saion t~ tne Proeoouticn of War Or.I.mes. 
. . . . . . . . . .. • ·: . . . . . . ..- : .. 

. . . ~· 
. ~ 

... . . : ' ; . ~ : 
. '· . 

. : . ' 

. ~- . ·. 
• • • I / , 

.. . 
i : ~ =. • ; I 

. .... . 
J .. . ,,. • • 

. ·. '• 



• . . ·~ -~_1_, : 

·. ... · ....... ... . . : .;,.: . : . l ' ~ 

. ! . ~. . ... .. . 

I 

OHAP.rER VI 

sURRl!H>ER, ··EXi'RADma4' Aim TRANsn:R OF PERfmS 
:!QCt1¥?, :Ql WAR O!PHftS 

· ... :. 

J . -: ·· . • • 

. ~ ... . .. 

I 

• • t ,\ . 

~ Tribunal shall ~ve the authari'lu t.q require, upon the rootian 
. •.::' ~' ;· .. ~ ·: :. 

o:t 1lhe Oomda·aidn tor the ~eouid.cn ot War CJriJ:lea or upon that o:t 

81\V ~- ·ot b · ~~ ·i~t:t~, that an GneJll" or tCJl"CrOr snonu 

state a~· htio the. oustod.Y ~ b 1'ribunal aey person vi.thin .. ' . .. . . . .. 
ite jariacliot.tm who ia charged with an ottenoo apeoif'ied in Article l, 

• • f • • • 

e:l:taher tar ·1:rial 'by the Mbuna1 or cme ot its D:lv:t.sions, as the case , 

~be, or tor delivor,y to one ot the United Nations • 

!he Tribunal ahall have the authoriv to request, upon the motion 
• • • • ~' • • : • J : • • , .. ~:· .. .' • : • •• ' ! . i:• · ... , .> ·.:.. . . . . . 

at tbl, .Oonmiaaian tor the Proaeoution oi War Cr:l.mss' or upon that ot 

. . . ~ mamb~··of-. ~ -Uni~d-No.ti~',' ~t ~::~~~ or former ~eu~al 
state deliver into the oustoc\Y o:t the Tribunal 8J\Y person within its 

jurisdiotiCG who is charged with an of'f"enoe apo•ified :tn Article l, 

fQr trial by the Tribunal. or one of its Divisions, as the oase ltll\Y 

be, or, if he 1s a na tionAl or torrttar national o:t a. member of tho 

lhu.ted Nations, for deliw~ to suoh state. 

Artiole 26 

The Tribunal shall have the author:l-cy to requ:lre lU\Y member of 

the United Nations to transfer into the CWltoc:\Y of the Tribunal ru 

person 1n tho oustoc:\Y or within the territorial jurisd.i.otion of ·tha t 

no.tion, and with respeot to whoin the Tribu:nnl has jurisdiction, 

subjeot to tho right of 8l\Y mami.)er of the United Na tions to r utro.n 

ous too.Y of, and to bring to trinl, its own na ti ono.ls or former 

nationals, as provided in Artiole 28. 



., 

• 1· . ,: .. . .. . · . ::- •: .· .. . . , .. :.,Ar~ 27 . . .. . . . ·-· .· . . ·-.. . ... ... . . 

. :, : . . .. · .. . _ .i :·. ~cU~op_ of.-jet. Mb_'-9181 : 

, .. ',~: .. : .· .. .1:~ .. ;.~-._. _ . .. : : ~:! ::~,• -~ 0~'"; ·~~ ~d8cl, the Tribunal 

. ,.:t . . :: .. .- ahQJJ.. ~ ---~~otion ~- .,r,:. ~ ~~ona-~red by an enentr . 
' . 

· . , .· . .. .. . , , .... or formr ~ stat,, ~t .. ~ -~ ,~ ~ .Al'tidl.e 24-; 
,,_. ,; '•' l.v , I ... , ~ ! ._ • I • , ' • • • • • • • •• •• 

.• . ..... ·.;:•:: .. :. :f:.~~ ~ ~ ~~~,~ -~~ .neu~:.e~'be. pursuant to tho 

. . --~ ~ ~ ~• .. 25.J . at:. ~terrod 1'o ~ -tribunal by aey one ot . : . . . . .. .. ... . . .. . .. . . . . . . . ~ . . . . 

... J,::. ·r ~ -~to?-N~t:1.~ ~~ ~ .:-~ -~~- -~ -=~~ 2,; or o.ey othf r 

·.-·. -~. -::. :/ . .. ~~~: aooueo4. ~t. .. ~ ~ :..,~ed 1n Artiol• 1 whose trial by 

. . ." . . . . ~ -~ is .. reqw,sted by the menl>ezt ot . the United Nat:L<ma whioh 
• ~ • .. • • , I • • ~ •• • ♦ • ' · • • • • • :. • • •• • •• • , : • 

· . . . . .. has ~ ~ ous~, or by tho. sto.te rir sta._s upon whose mtion his 
• • • • ; • • • • • • • • • 'I • • . ... ' . •• • • 

··' 

, . surrender Qr ~~~on ,~ ~quired or. requosted: Provided, that 
• • -. • • • • •• • • • • ' t • • · .. • • • • • • • 

. . . . . . . . ~ ~~~ rrt1-y ~~t .. ~~: .. ~ . ;P~~~-~ -~up ot persons OV<1I' 

whom it has jUriacliot:ion llhaJ.l be tried by cno of its Divisiona. 

2. ~ person referred to 1n Paragraph l ot this Artiole who 
,,.·.... ,. . ' . ·.,. . 

:is a ··Jllltit>rial ·or torr.or nati<>Mi of a member ot the United Nations 
• • • . r' • • • ; · ' ' • • • • , : • • ~ 

·. sluill, ·un1ess ti Tr:lbUZ¥).]: hAs jur:(W.otian under the ternis ot 
. . . . . . . . . . . ' . . . . .. . . .: ' ' l · . :-. . .. . .. . .. 
. ... - Paragraph' t,.· 61"' .this. Artiole and· onooses to . exeroise such jurisdidtian, 

.· .. · · · · .. · - · 1,e ·'dei:t~J~a:\ ,~,: the ~bu~~:i/ tb·i·tlillt 'state tcii-· t;riai . 
, ,· . r .• .• , I' " ., .,. • '.t I' •• , {, , 1 ' • ' .;. ., : • • , J 

.... · J :·· · Arv' person· referred· to m ·pora~apli ·l. ot this Artiole, who 
• • ' \ ' '" 1· ' • • • ' ., . , .. : ... ·. ::. ia: ~Wged" \~ tli . ~ oo'Ws'arot( cir 'i,.n :~&t~: ~ . 6tfenoea within the 

.:·.· .. 

• • I " ' 'l ' • r O J 

terf1~xi ot···a,~ -·oi•: t.fu,· .. uniw<'i Nit:iana\ ·;~ .. ·aia1nst the persCll 
. ' I • • • , • . • , , • • • •• • _•• •• ·•. • •• • 

'or prope~ of. one or more ot its na'ti~. or tanm,r 1'Ul tionAls' . 
shall, upon ~ by suoh .atate, be delivered to it by the Tribunal 

for trial . .. 
4,. Aey person reterrod to 1n Paragraph 1 ot this Arti.ol.e , who 

1a charged nth tho oonml.asict1, at lU\Y one ti.ml, or at ditferent 

t:llma' ot ottenoeo within the territory' or agai:rur•· •~1.. ... : . 

propwv ~ nationals or formsr national.a, ot more tha.n one of the 



I 

... 

United liationa, aholl. bo ~ed by the Tribunal or by one of its 

Diviaiona: Proricled, that :11' tlw maai>ora ot the United Nations 
. 

~aiming jurisdiction unaer the provisions ot this ~tiolo so agt'08, 

auoh person ahnll be tried b;y euah state aa they~ deaignatie. 

5. lh~never the 1Tibunal or OM ot ita Divillions initiates 

the trial ot an_y person ·far two or mro ottenoea, :ln aooordanoe . . 

with the Wrmt ot lvas,:'&ph 4- ot th:18 Artiolo, the jurisdiotian ot 
• 

the Tribunal or ot tho Div.laian, .u the oaao ma.y be, ahall not be 

divea1;ed by the faot ·t.bAt·.tb.e aooused :la aoqu:ltted ot all charges 

oxoept tllose whioh woulcl, 1n .tJ119 abaenoe of. other charges, have 

nado ~ aoouaod sub.jeot to· the .jUriacU.otian ot the state within . . . . 
. . . 

whoso ~rritor.Y or· ~Mt the person _ar pr-~-,..•t;,- ot whoQe nation,aJs 
. 

or t~ national.a, the ottenoe ~ ottonoes vare OOliJ':dttod, 

Artiolo 28 ·. 

Jyria41otion ot Nationpl -Courta 

·1. · The ~ad1.otion ot· the MbunQ.l and ot its Divisions 

shall not ·ox'bond :ln 81\Y event to a national or to:t."aJr nationDJ. ot 

a ·mod>or ot the United Nationa vhioh has 0\.18~ ot auoh person. 

2. A mm,or ot tbe United Nationa shall not be preoluiled f'rou . . 

trying porsons 1n ita_ ouato4ir, : other tho.n its own nationals or 
.. 

t~ llatioJJD.J.a, wer wh~~ the · Tribuniu baa jUrisd:l.otion unAer th 

terms ot this Oo~tion, ~as their ~anaf'er tor trial is rcquirc,d 

by the Trib~ 1n acoord.anoe with the_proviaion.s of this Convention. 

: · J. :.A membox- of tho United Na~ms shall 1n f1Very case intorri .. . ~ .. 
the Tribunal ot tho_identiv of the ~ed. ond ot the nnture of the 

oharges ngainat -~ before prooeed:l.ng to the trial of aey pore.on for 
~-

an ottenoo spooifiod in Artiole l; j or for an otfenoe committed 

vr.ith tho intent to further the cause of' the enell\Y or by means of the 

p<1t78l' or opportuniV af'tarded by a state of wor or arrood hos t i l i tie"' ; 

or by hostile oooupairl.on of the -territory of the state which h .:ia 

ousto<\Y of the aoousod. -1 

t 



:· . : . : . 

4. A member or .. the Uni:ted Nations shall not prooeed w1 th tho 

trial of~ peraan, o't;hoJ-~ 1ta own national or tC11!1N!lr p.ationAl, 

who 1s aeleoted · :f'~ trial b'et'o~ · 11:he Tribunal :in aooordanoe with 

the terms of this Convention and w1 th roapoot .of wban the Trib\.118l 
' . . 

has jur:l.adict:lon, but. ~ -1 pe~~ auoh person to be dealt with as 
. . 

•: .- :cl:i.Noted by · the .. Triblm81.- . .The. f~i;---thl;lt _ prooeecJ.1.Jlp hD.ve been 
• . ~ I t 

: -~·•: .· · Wtintod-o:t" -that aontonoo. baa -been· inf.,oaed ~ a nnt.1.onnl court 
.. :: -~ " .. J 

-- ·~--~ .-::• ··. ':J:.'· ,:: ··shall ·not ·preolu&,·· the ·Tribunai 1'rom N4].d.rµlg the transfc- of the 
, 

... ·· ·· -· -. · · '· ·aooused. ·, 
• . . . , . ! ·'· . : .· 

.- ·· · · · ·5. ··The . jur:ta4iotion . of . . tht ~ibunnl, as provided in Artiole 27, 
,. 

shrul. not be atteoted by ·aey agreemen• :whio~ ho.a been oonoluded, 

~ ~ mo.y be .oonoluded, by mcd>era ot t.he Unitod N3.tiana tor 
··. ! ·, : . 

. . . . . . . -
transfer to oaoh other ot persona a.oouaed ot war ar:imBs ~ '6ther 

war offenoes. 

. .. . . ' , 

., . 

·~. :. . : . ... . ~ . . . :· 

. ~. ··'· '. • • • I 

: ,: r . .. .. . . . ·. 

. ' . .. . . . , . .. . ~ 

' ..... . .. ·• ... ~ - . 
I • • 
•• : •f .: .: • • • • • • • 

. .. , ' ,!, . . . · . . • . .. 
•' , . 

'· ' . 
, i. 

. ·.. . . . . . -
j ••• 

. · ,_:. 

.· -· .. · .. 



: .. 
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'· · .. 

.. . . 

Artiole· · ~ . 

·· ··Lo.w to ,be Applied 

I 

In. the ~el. ~ ·persons obarged ~th the ot,fonoos apeoified 
~ ~ •. 't 

:ln ~tiole-•1,:-:.tho -Tribunal and its DiviaioM shall appq: . . . 
' . -

a) Qenen1 .-1.n'liornatimal treaid.ea or oonwntioms doolaratory ot 

~ ~ ot war, ad. ~._ truatios· or ocmvent:lcms 

establishing rules ot tho lmrs ot war expNU]3 reoo(Plized. by . , 

.: .. · ~- .. 
) I · I . ' 
• :' . I j . 

_;,.:. ; .. ~ . . .. . .. 
b) Inmma1d.onal auatc:aa ot nr, aa m.4enoe ot a ~al 

. . 

praot:f.oe aoaeptecl aa l.e.1!; ... 
. . 

o) Genoral principles ot orirn:lnnl. low recognized by civilized. 

d) Juiilcial decisions and the teaohinga ot the roost high:!Jr 

qualif'J.ocl publioiats ot the vaz:ious no. tiona, as subaid1or,y 

meons tor the dete~t:1.on ot the rules ot the laws ot var. 

I 

Art:lolo• 30 

S\prior Orders 

l. Tho plea ot superior orders shall not constitute a defenoe 

against a charge arising uruler Art:lole l it the order was so 

JWU}itestly oontr:lr,y to the laws of war th.at a person of ordint\ry 

sense and understanding would know dr should knoYT, givon his runk 

or position and the oiroumsto.noes of the oa.se, thA t euoh order vf..\s 

illegal. 

2. It shall be for the. Tribunal ond its Divisions to con.sider 

to what extent irresistible oompulsion shall be a grotmd for 

ndtiga~on of the penalv or for o.oquittal . 



.. ... . . ... 

. . ~--- . . : . } ., " : . 

. . . 
' ··. 

. •. ·. · ·~-"- 'll'I . . . . , "'-''"' ~ .,.. 
:Offlbinl.Lansuna!s ., 

"l.··- The· attioial. ~gunsea of. tho -!17.lbuna;I, and 9ther DJ.v;tsions 

· ··· · s1iall. · be· ~h ·Q1¥1. JI.Nnoh 1 • but· the Trib~, ~ ---~ one of its 

'-t>iv.Lsions ~ -- .-d:lNct thnt -the prooe.edinga ah.all~ conducted 1n 

another language. . . 
• •• • • • t ! : . ,: : 

2. All documents subnd. tted in 81\Y l.onguago other thnn one of 
. . , . , ·. .. , . : ·: . . ~ . 

the ottioial languages shnl.i. be tronala.ted into one of the oftioinl. 
• I::• ••: • , • I • ; : • • • : • • • "• •• • ::• • • • •• I • • 

••• > • 

· .. . ~ge~~ At the request ot tJie nooused, .oil doouments shall be 
. , ~- : . .. ~-: •. 

• • ..• 1 :.. ' • • ,: . 

transla~ into a lnnguage vr.l. th whioh he is oonwrsant. 
. •• ·:,_.; ,,A .... . . ·' 

3. At the request of either par'fvr, oral proooedings mi\Y be 

. oonduoted in whole or in part in a. langunge other·· than OM ot tao 
. . . . . . . ·. ·. ' : . : . : . .. . . .. : : : . : . . 

., . ot'fi9.i~ l~ges, but in suoh onse they shal:l. be ourrent:cy .. . . . . . .. . . . .. .. . ' ' . . . 

. tr~l~tod, at tho roq~st. of the ~cused, : ~~- I l~ge 'wi.th which 
• • • • .' • • • t I • ' • • ' • , ; ,: : • • :. -:f: ' .· • .• • • :c • • • 
ho . :ls conversant . ' 

• ,": 1.:• : •' • , • • :,; • :,. • • •• •• l \ 

,: ·; ·. ·,. ... ·f : '\ ; • 

> .Art±cil:e-.32 . . • .... : : . :; .,_:· .. 
I 

. .. .- ,, • .'• .l .' • 
Produation·. ~ Jr;l.denoe .. 

· · · ;_- : · ·· ·.-. The Tribunal or :l. ts J>t.visiaria ~~-, .~t tjie roquest of the 
. " . . 

ncouaed, or of the 'Oormnission tor the Prosecution ot \7ar Crimes: 

{a) 
... ' . . 

t \ . ~ ·. :.. ,.:, :: . . . ol , 

Order ruzy witness to attend and bo examined before the 
-... ·.: _:· ... ···. -~ .:_:, __ ,. ·.' ·-:: . ·: ' .. ·. ' . . 

court. . . . ~ : . . . . : . 
·· ~· . ... 1: ,, ...... ·~ .. ·. ·:.!. ' . ·. ::'.'. ·. -. , . . .. : .. ·;.- ': . . : ... 

' .· (b) _S1.JJIIOOn aey person yr,lth expert lalor1ledeo ·1n legal, tdlitory, 

. . . .. . . · :'·~;~~t,·:~i~. o/·~~~r -~-l~~~i ~~te~~- to: give evidence 
·• ·, -~;.:· .· ._::;: : . . ''. . .;. .: . .-:.- .!•.• : .. :·· ·:: . '; :_ . . ... . . 

.in aJ'\Y ouse where it a.p?oars to tho court that · suoh opeoi . .11 

lolcmled.ge is.nQcossary to the proper dotermi.Mtion of t he 

OllSe. : :· ·, . .:: .. . . .. . .. 

{o) Order the disolos'Ure and produotiQll of rozy doouraent, 

exhibit or aJ\Y other thing oonneotod Vii th the. ?roOl)en1 '1gs 1 

the prod1.wtion of which it µiey- doem necessary to the 
I 

proper detorrd na.t i on of the onse . 

J 



I .. 

( d) Isa\18 letters ot request or ~ppoint special oamd.sslonera 

for the · tala.ng ot evidanco out of oourt whonaver it is .not 

possible othorwiae ao.tief"aotoriq to dispose ot the .case. 

Suoh ev:l.denoe ehal.l _be taken under auoh sa.tegu,arda pre-
. . 

soribecl by the MbUl'lQJ. ns will protect 'tho interests ot 

the aooused and promote the adminiatz-ation ot justioe . 

• 
. Art:1.ale 33 

.Rights ot the Aoouaod 

1. The aoc:usod ~hn.ll bo Warmed 1n m1, ting of the nature 

of the obArgea a.gainst hipl, which shall be set forth :ln suttioient 

deto.11 , to give to the aoouaod a. reasonable ~z>portunity to prepare 

his dotenoe. 

2. ihe aoouaed shall hnve the benefit of qualified legal 

oounsl, chosen by himself with the approval of the Tribunnl or th<, 

Division before which he is to be tried. It the aoouaed is not 
.. 

represented by oounael ot h1a own ohoioo, the oourt shall ascign 

qualified legal oounaol tor hie cSetenoe. 

3. The aocuaed ~hall have the . right to bo present dur·ing the 

oonduot ot prooeedinp againat him :ln the Tribuna.l or :ln n Division , 

Artiol~ 31,.. . 

' · .. Publicity ot Hearing& 

HeBl:1-ngs befo~o tho Tribunal or before ona of i tlr Divisions 

shall be publio unless the court, by a. reasoned judmnant, shall 

• direct that the hearing sh.l.11 truce place •~~-

Artiole 35 

Intervention 

~ momber of tho United Nntions rdly intervene, subndt o. 

statement of its cruse and appear :ln the oral prooeorii.ncrP ~Y\ -

oase in \7hich the accused is oharged with the oonrnission of an 

ot"fenoe within its territory or ago.inst the person or proper-cy of 

one or ioore of its natioJ'lJllB or :f'orner na.tiorul].s. 



• 

• 

. . 

..... .. .. . , · . Ari:lolo 36 

. Roviaion or J'udpnto . ·. 

b Trib~ ahAll establiah ruloa whioh aball determine 
I • .._• • • • • • • ~• • • • : • • • , • : 

. .. the o~~ona ~ whioh queaticma 'd3 be aen:Ltied by its 
• • • ' • • • • _. , • ••• • - : : .•{ . •• • t • •• 

~:vi•.~J)B,._. and .~ ~ ~n• ot tho Tribuno.J. or ot ita 
• '. • • ~ • ... • • I • ,I • • •• , , • . : • • ,. • • • 

. , ·· •. Piv::Lei!:>na mq .b.f. Npl>O_~ ~ - ~ewecl. 
• • 

0 
.. .. . 

0 
' • •• • • • \ : • ; •••: - , • -. 0 l : •• I O , . 0 ' ; 

. . ... ·.· ·. ·: .· ·t .. ~ .. . _ .. _.. ··_· . .. : .. ' . . . : # . ; :·.i: .-:•, .( . J 

• !Alternative Ar.tiolo 36 

Revision of J'udp~t:! 

1. Ag,uns·t oonviotJ.ons pronounDOd b;f the Tribune.J. or by ono 
. 

ot its Divisions, no proooedings other thAn on applioo.tion tor 

revision shall be allaaable. 

2. Prooeoaings tor revision 11¥\Y be initiated by the Tribunal 

upon ita own motion, upon the motion ot the Oonm:l.aaion 'tor the 

Proseou.ticm O! War Crimea, upon the motion ot the person oonviotod, 

or upon tho motion ot al'\'Y med>er ot tho United Nations which has . . 
intel"V9ned in the oaao, ana. then oncy upon the dieoover,y ot s~ 

tact ot such nc. ture to be a oooisiw t"aotor, which factor was, 

when juid.gmlmt wa.a given, untnown to the Tribunal, or n Division., 

~ or to the o.pplioant.] 

Artiole 37 

Ne Bis in Idem 

1. No person sho.1.1 be :prosecuted beforo the Tribunnl., bofore 

one ot ita Diviaions, or before n nt.tional court of a. member of 

the Uni tea Nations if' auoh person hAs al.reo.<\y boon prosecuted 

bet ore the Tribunal, before' one of its Di visions, or before a 

no.tionnl oourt C?f a member ot the United Na.tions o.nd hAs been 

oonviotod or noquitted. on the meri.ta ot an otfenoe mu.oh is 

apeoif'ied in Artiole l and requires proof of substru-!tiolly the 

BlWB nets. 



:. · .. 

2. No trial or · aniaenoe by a n.,.tional oourt of on enonur or 

former enenr ailate shall bar tt-:l.al or aentenoe by the Tr1blm8l, 

,. 

by one ot i ta Diviaiona, or 'b1' a na'ld.~ oourt ot a. membor ot the 

United Nations tor an otfenoa epeo.i.fiecl !n Arid.ol.e l: Prov.lded, 

t.hAt 1t a aentenoe baa been ~eel by o. nat:l.onnl oourt ot an 
• : . , . • • . . •• • ·,t. 

enentr or fot:"a!Jr eneiqy atnte, the pena:i'V' ~&A\Y undergonl shall be 
: , : ~ • ' , • l • • •• t f • • : •\: •''" . 0 

. taken into acoount in fixing ney sentence which rNl3 be imposed. 
. ;" . ~-- . : 

. .,, 

. - '·•. 

I • • ; • 

. ·. 
t . . . .. ; ·• . . .. : . 

,? • :·.- • • .. , .. ··. 

· .. . 

. · •• . : ··' , . · . ·.,· .. :· . 

• • .. ..... . ! •. -~ •• • • 

I : • • ... . , .. .. . 

. ·: .. 
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' ! •. ;· . , , 

; - . . :. ~- -. . • , 

• • ·.•.f 

• ." ,. . I 

. . . .. . . 

. .. ... .. , : • .. ... _, ... 

• r • ,, ... . 

, . .. . · .. ·., ; .. ' ' . . -~ ·JlI . . ...... . .. , ... .. ·.: ,:· •, 

.,, 
. ,. .. , ·.·· ... .. .. • ,;-

I a :, , •t . . . • ..:.._ .. ,_ •: .. f' )'. ~:· · ·•. .. :: • _:. ~.J8 , _., : . . , . . 

1. 1ho Miun.l: 'am1 iv Div:Laicma ahaU ai-t ~ private to 

oonai4or, -theiir .. Ji.i\ponta .. . , ·: - . 
·• .. _:. :: .. ,• .. 

. ' f • ~ • • .. , J l.. . , . 

: ·' ,: ' ~ ·.r · :-. ' ··Div:La~cma ·ahilJl ·bo pZ'Onomc,e4 at a publio' Maid.on. and shall state 

.: · .. · .. : · thcf·rellaon4 ··on which 11:· 1a baaocl. , ·. . · ·· 

· · ·· : ·•·.: ·: · ·. ·. ,3. ·.' The cleoiaiou · ~ the ~buna1·i-en4 it& ·Diviaiona ■hall be 
/. . 

-· by a mil~-t;y '.at . tho -~a po.itt.1.oipa.tizlii, ··am ahA.11 bo deemed to 

'be the opin!.011 of the enid.re ~uri. Ho dtaaenting opinion shall 

'be publiafil,a ~or ~vulged ~ ~ . W/q . 

Art:l.ole .}~ 

· Detention of the AooUsed 

Tho eta.to on whose territory the '.l'ribuna;I. or one ot ita 

Divisions is sitting ahall, 1t so cUNoted by the oour::t, •~ 

suitable ta.oilities tor tho dotontlon ot the aoaused. 

Artiolo 4.0 

Penalties 

l. Tho offcmoos speoitiocl in Art:l.ole 1 shAll bo punisho.ble 

by death or by l@aaor ponol:iir. 

2. The Tribunal and its Divisions me_'Y' iq,ose peouniar.r 

penaltio■• 

3. 1ho Tribunal ahall. detendno the w~ in which tines ahal.l. 

be dealt \T.l.th. 



, 

• 

"' 

.. . . 
Sentenooa involving loaa ot liberiy ~ death ahD.ll be 

I 

· exeouted by a meai>er o:t tho Uni tied Nnid.ona deaignatecl w:I. th 1 ta 
. :·· .. · ... .. ·. .. .. . . .. 

oonaent by the 1?ribunal or by a l>iviaion whioh hll8 inpoaod the 
. . \ 

aentenoe: l:'£o'!id!j, ihiit auab dctlHnt oannot be 1"01\Jsod. by t.he 

-atate 1lh1oh ha.ll"recturtaW th&•~, enra41t.1on, or tr:l.ai . 
. of the peraon··oonvioted, or wldoh Haw •tii~ in his trial . 

f • ••• 

.. . ~ 

h right o:t pGl'd.c,i or\, CJ01111Uta1d.OJ) of aentenoea inpoeed by . :j .,,. __ _ , . 

the 1'.ribt:mal, or by one ot its l>ivieiona aball :be 8Dl'\7.l..od. by the 
t • : ... :i,. •*•· . ,t . • .r. ,I • .. 

state whioh has to ~te the penaJ.v, ·1n tho_. a2>8GJ¥>e ot objection 
:: .. ; . • \ ~ . ' , J •• . · \ , • • • : • : .~ :. . • • • • •• . 

.. . • , 

by AI\V' state whioh has roque~te4 ~ · •~ ~::~a41. tion or 
• I 

, 
trial ot the person oonvioted, or whioh haa :lnternned in: hia 

trial. 

.., 

· .. . . 

.... : .: :.:.•· , ·.- •• •.1\ 

. 
., .. .. 

' ;.. . . . ... 
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.. •• ~ • -: •• :. 1 \ ..... .. . .. 
• • f : · ~ • ~ . . ... . . . ·•:- .. .. ... ~ . . . . 

. ~ . . . 

' \ .. . . 

·,• ·-··· · 

: .:,.t: 

' . .. 
·"···· ,, .. . . . . 

OJJAP.L!R VIII 
-~.· : '., .'·: : .... ,,'! .· ~ PROVI§xms ·. • : ,I 

' • I • •, . • I .. • :•, • •, ' . . .. ... .i ... ·;., ·.,.-. ···:· . \,: .. . ·~•.; . ~ 
:.. . ... ,: .... 

.. . .. .. .. .. !f!R!Re• .': . . . . . .. : . : · ... · ... . ~ 

.. , ;, All ~ea ~~~ in ~ exoouti~ of this Oonvontion, 
. , , · · •' • • • • 1, • 

inolw:ltng ooata arising frail ill'iol proooodinp and trom tho oxeout:lan 

~ auah aentenoea u no:y be impoaod, ahall bo cletr&i}'od f'rom a . 

oomoon fund created by contributions trora tho mombers of the ~•d 

NatiOM according to a plan which shall bl o.d.opted by the oonteronoe 

o£ ~aenta.tivos ot the Uni:t@d Natlona referred to. in Ariiole 8, 

paragraph 5. r •. . 

2. All emol\lDOnta o£ t.he Jud&ea ot the Tri.bunal, the Registrar 

of the .'Trib~, -·the ~~-.-~r the ·m~i~ ~ the meal>ora ot the 
' 

Camnission tor the Pro~ooµ~ · est Wa.r Crimea ahall bo 4etcmnined 

by the oonterence ot representatives of members of the United No:tians 
.. 

referred to :ln Artiolo 8, parao-aph 5. 1he aaltlriea of the alerioal 

• and other l)C)r&onnel of the Tribunal and ot ita Divisions and ot tho 

Comnisoian tor the Proaooution ot Wn.r Crimoa , ahAll 1'e determined by 

the Pres~dent ot the Tribunal o.nd by t.he Ob1et Proseoutor roapeotive]3. 

3. Furthor oonterenoos of reproaon.tativos of the mt,mbers ot the 

United Nations spl.l be oonvened by the Reg1strc.r ot the Tribunal. at 

intervals whioh shall not exceed one yea.r tor the oonaideration of 

fina.noial. questions involved in~ exeoutlon ot this Convention. 

Enforoement of Convention 

The members ot the United No.tiona undertnko: 

(a.) To o.&>pt such meo.sure,e a.a~ be necessary to glve ef'fect 

to the provisions ot this OonventionJ . 
(b) To impose upon onerqy states, ns a part of tho terms ot 

surrencwr, on obligation to doliver up far trial. Ol\Y llJld all persona 

charged with nn ottenoo or ottenooo speoified in Artiolo l, nnd to 



. .. 

. : , • . 

' 

. , .. .. 

, . 

·-· 

.. ... . ..... .. 

. . -
: . . ·. :. : .. •. : ; ... ~ 

.... .. ... . ,,. : 

• .~ ... 'I... - . .. ;; J. : •• 

,, 

. : 

take all oth4r a-.¥-~~ to t:LOUitate the oxeouticn ot 
... . .... ... ....... . 

this OoJmmtian; •·az"43_.:::~ .. J :? ·.-.:_ -: 

( o) To secure tho l'OOC>gnitian by neutral or t~ neutroJ. 
. . ... 

stat.ea ot ~ obligo.-td.on to a.U:nr up tor 1rial IU\Y om all 
:,: ,::; . 

persona w:lttdn theii-"1-ffi1'or:lea ~pd with on ottenoe er . 
:·-.., : . ·.; : . . . . . :- . , 

, atfenoea spoo:ltiecl iln Ariio1c:t' 1, onc1· to, take QJ;l. other steps 

neoeaaary ~-~tiltit :the_ ~cn·cjf ·tbia Oonnntion • 

·.• .. 

... , ... ... ·' 

•·: ,. 

.. '. 

,,., : ' -, 

..... .. 

•.:: • I 

.. , . . , 

.. 
· •:. (Reael'Wd) 

I -

• I • • r • • 

. ... : .. , 

. • • . ,' I'/,. (' .. 

. .' ; ::· .. _. :.: · .... 

. . . . ..... .. . ·:J ·.• 
.. '.i , 

. •. .. . ,, 

·:-~ :! , .... ·. ' J • • , ~-: ·_ • • · .•. ••••• • • 
-~· .. : .. , . . · : ,, . . . •· . ·1· 

. .. 
. : , , •, •• • : '✓/~,.:.• : •• ; ;:,,: '." : · .-= : ...... •• ~·· -; .... . •. :.: -::.-

'··. ·1 . :- ' . 

.. , 

.. . ~ .;:_:' ..... :;·: -·· ., ·. : 

>•'. · : : . · ·-· :·: ,,: -~t.t·:•.:·:: \. •, J:, · 

.- ···. : ", 

.. ... 

.. . ·. ,: 

. ·, 

. .. .... .. 

:- . . . . . 

.... :. 
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., 

porao UH~ med>en ot 1.'tMt Oonat.aaion ~ their •ubatitutea. 
Mote. 1'ld.anaJ.i• a prolind.nal7 c!oc,\n&nt intona.4 exoluaive~ ~or the I 

---

CIIKtlJl!I a . . . 
. • . ··1 • . . , 

Seocnl~~ . 
OCilflh'iICll 'IOR !Ill !IAipll OFcYAB. OID[HAUJ 

MR .'PR WAR,Oft!URS 

(BaP;)orie~=··»r. r-11na) · 

... (llmllm'atim ot the m,. of Sta tea) 

Ha~ Nll<>lwcl to oonol• a Ocawntian with 1b9 
Qb3'ol of aobim.na tbf ---- ot ....,..-arind.nala an4 
otheJt 1111' ottan4enJ . · 

, haw appointed u their Plenipoilentiariee the toll.ming: 
{it.et ot ~~•) . 

· tbo, .~ ·ooasm~W their NU p<MVII, toun41n 4ue 
am 8C)04 tatm, have a,p:ieecl on the tollOlfina prori.aiona s 

Art.tole I 

•· · ~ JLO.i>.a mutually agree w 1ranat9Z' to ·each other; 
~ to tbe ~ here~ prov14ecl, persona 
tavt:t4 within ilhe!r ~otian who are abargec1 with or 
oamio .. ot .cm ot.[enoe aa,a1ut tho laW8 and aw1t,oma ot war, 
whioh ottenoe waa oamd.tted ei tiler wlibin the .. eclioticn · 
ot 1il1e reqwtin& •ta• or aga.tai,s" that atat.e or ite national.a; 
proviW .. , -~ Qft.noe ie pdatiab~ 80001'd1.ng to the 
.lon ot tM reque,eting Statiti with 1he &,ath penal.it, or with 
cletenid.an ma .»enal •1Da1d.tution at noil leas than three years. 1 

Article II . 

-918 H.O.P.a 1\zrstlber ~ agree to ~anater to ea.oh 
other, ~ to the prooe4ure ~ ~tir, all 
pereana, nA1d.onala bf 1lhe ziequeet.ing state, who are within 
their ijuri.a<liotion and are ohArged ri th or oonv1oted ot an 
ottenoe ooam:ltt.ed '71th the intent to further the oauae ot 
tho cmenv or b,y meana or the poaer or opporiuni v attorded 
by a atate ot war or armed hoatU.1 tiea, or by hostile oooupa.-

tion ot t6rritoz7 ot the J:'19111N~ atat.e; prov:lcSed. t.hat the 
ottonoe i• ~ ~ to tbe lawa ot the requesting 
state w.l tb ihe dae.11h penal.11, .ar with detention 1n a penal. 
1natitu1rion f!1 not leea 1lhan th1'M yeara. 

'1he ottenoe■ z,eterred to in Arid.ol¥ I and II shall not 
be c1e1111Dcl to haw a polittoal obaNOter within the mi,aning 
ot ai\Y treati• ot extra4l'td.on be1"4ffi GI' among the H.O.P.s. 



I 
,. 

. ' .. 
... 1"equnt t,,.. tNnder ah&11 be tranand.ttecl through 

tho cSS&,1c.tio obamal, ml aba21 be mouted by 1be appro-
'· priate .. outi,,. or addniatratd.ve au11hor:ltiea ot the 

"4\ll■W ■taw. Dia iGNOD whoN 'banahr la l'eqU98te4 
.S.- 1118 Mall ot Mila· Oonnnid.an llball 1n no oue have 
l'OOOUIL'M . to_ .,,, tcina ot ~w\1a11\l pNOe'S..- pcm.484 1n the 
extra4ithn· ...._., ·i-. or regul.atlcma Gt the requeaW 
•••• !bl ~t ~ oenta1.D 111 aqy nent11 

•• I . I . 
1. In the._ ot an allepct ~, 

A. 1° the l&tj\~fd~-bAU.onaliV (U lcnawn), am deaoripticm 
ot .. a11epc1 -~n&1r; 

fO .. the c1e~tian at tbe alleged ottonoe and the 
nax:Saa penal.1ir wb1ab oa.n be 1Dtlioted tor that . 

. Qtteboe. 

~-· !!ie' '~ rectw,•~ ~r a&all-·!n every oue 
.glft wrl.tten uauranoee ·to-· tie ~t-tram whan the 
ilNnafezo 1a recp,aW 1Jo .... ett.ots. : 

. .... .. .. " . 
· .. 1° tbais ... trial' wlli \'9 odldmted 1n aooor4anoo with 
lit: ,.. an •tal\U . .w l•P1 po,el!ln; . 

• . I 

2° ihat the trial w.:Ul tab plaoo bel.'are a o:iril or 
mU.111817 00uri and that ~t w1ll be pl'ODOunoecl 
$A open oourt; . 

· • , 0 1hat tbe all.ege4t:t>ttet»:Jer will be· .afforded t.he 
· ua:latanoe or-·~1 bo1's betoi'tt am during the trial. . . . ' .. 

:, ) . . . . , .. 
z.· . In ...... ot a ~ tit~: 

.. ·;r1° ti», i&mt{'1, naiit~'t,' (it known)~- and dBsorip~on 
ot .. oc,.gr,t.aW. ottfl'IIIJllr; 

, ' . . ·'· .. 
~ 1M c1eaoript:lon ot th, attenoe, the penal iv' imposed, 

and the allega,tion that the ottonoe tall.a m.th1n the 
ilel'IIII ot 1lba preaent Oclm,n~on; 

~ --ibe ~~] oa-· an ~~ted. oow ot t.he -.,udg­
llNlt &l,Y811 by 11he ~-. ~t in reapeot ot 

, tbl otteme an4 ~ tlle ~ ~t the ottemer . 

Ar1d.oloV . 

· 9le LO.P.■ 817 cleol1nt to tranar.. to t.aoh other their 
CID ~ -1114 t~ na'b.1alal1. .: In,.. event tbat tllQ 01' 110re ot 1tM, H.O.P.a request the 
ilr...,_ ot 111\1 J'91"8Gll, 1118 par1r within whoso ju:r1Mio1d.on 
the ottonoe la alleged to ban boon oomultted ~ 4aoline tlo 
tzianater nab person. · 

In all o1'ler ou• where wo or DION H.O.P.a reqt.1B11t the 
1INnateZ' ot 1lbe aame al.](,ged ~ -• auoh pereon •hall be 
~ ftNt to tlw GonrlJllnt ot the State, tho no.tion;il 
leilalaid.m ot wbtab oonta:l.nt the bouieat max1nnnn penal.iv' in 
NipHt ot tbe alleai,4 ottenoe zaegar,41Dg wM.oh tranater ia 
Nqueated. 
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Where the maxinnn ponal ilea :ln reapeot ot the ottenoee 
tor wb:t.oh tro.netor 1a requoatod are the BllnD, tl-nnaf'er shall 
tint bo ettooted ·to b Oonrmont wh1oh t1ra1s requested 
tho ilranahr. 

. . . .. ' . . ., .. . .. . \ . ,. .. • f , • 

An:1.ole. VI . 

Ho ai&nator ahall be ettevted it the alloged atten4or 1a . 
undor imreatigation or- ·tr.lal in the oourt.a ot the requested 
state at 'the tima when the request :la made. , 

In the ev,,nt ot a. 1aentenoe . ot. dutention in a penal. 
inat:lw1d.on ha.Ying lieon ·~d, ·ta. exooution ot the 
aontenoo w1ll be euape:nde4, it the ~er ot 'tho aonvioted 
person 1a roquoatod in aooordanoe "1dtb Artiole I. (?) 

A eonwnoo ot doat.h ahall llowever be exeouted al.though 
ono or mre ot the H.O.P.a ho.ve requested the ti-anater ot the 
ottendor. 

U an allegocl offender baa been tried and aentenoed by the 
OOW"ta ot 1M>. or more H.O.P.a who request the tranater of the 
ponon ·oonoeril&d, the aentenoea pronounaed against him shall 
be eznu11e4 in iho several States in the order '4 the date ot 
tho Mntenoee. . 

Artiolp VII 

!be Oovernmnu ot the H.O.P.e &gl'8e to all.ow the tl-ansit 
tbroup t.hoir territories ot persona who are being, transferred 
by cmo ot tbe a:lgn,,.iloriea to the present oonvention to another 
signatory, on procluotion ot a oerti1'ioate emanating from the 
Gonrnmen't ot the State from whom tho tranat'er ia obtained. 
During the passage through auoh territories the person being 
ti-anatorred m:l hie eaoort J'IIV be aooompanied by ottioials 
designated by the Governments oonoerned. 

ArtiOcl.e VIII 

b H.C.P.a agree to produoe at the ti.Joo ot tl-anster all 
&>c,umf,nta, 6xhibi te , or ar13 other thing whioh ~ serve as 
proot of the alleged otfenoe. 

( a paragt"aph on judidial. aasis tanoe reserved:) 

Artiole .JX · 

'!'be requesting State shall bear all oosts arising out of 
a tranaf'er made at its requost under the terms of this 
oonwntion. 

Artiole X 

·.h@ present Convention oonstitutea an eJCoeptiona.1 maasuro 
and shall not atfeot 1he operat:l.cm of 81\Y treaty of extra-
4.itlcm beiN,een or among the n.o.P.a except as may be 8XpreSS]J 
pl'C1Yi'1ad by the tems of this Convention 
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.. , i,ie praent . Conven~~ ~ -:,ocao:·.~ £a,:oe one month 
atilor,:1be 4ato an 'llhioh, t_.8:"li ~ .lietPl ~1dtie41 · on behalt 
ot illo at the H.O.P.e~ · · · · ~ :.1.t·.:ahall ·take etteot in the 
oaae ot oooh H.O.P. one month ~ ·tho·· 4ato ot the &,poait ot 
the raU:tioa1:ion cm its behalt with •••••• 

In ta1 th whereof; tho above IWllOd Plon1potent:1ar:l.ea haw 
. signed the proaont Convention, 

: • · · 

·: . ·-- ~ .... I,apd.oJi, tl;da •••• -~ : ot.i._., ... , ..•• •••••.••..• 
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ote, Thie ie a preliminary document intended exclusively for the 
personal use of ~mbere of the Commieeian and their substitutes. 

SECRET 

UNITED NATIONS WAR CRIMES COW.:ISSION 

11/13, 
1,5.1944, 

NOTE BY H. de BAER ON THE CAT.SGORIF..:, OF CRIMES WHICH /OULD 
COME BEFORE THE INTERNATIONAL CRDIINAL COURT. 

1. When several National Courts have jurisdiction concurrently, 

There ie no doubt that there will be JD8l\Y oaaee of thie 
kind; the objections which have been brought against their 
being dealt with by an International Criminal Court are : 

(a) "Thie particul.ar]Jr applies to an inner ring of high 
aoousea, and the~e peop~~ e}lall be dealt with politioal]Jr." 

It ie true that . the Moscow Declaration aeya that "offences 
which have' no geographical location will be punished by a 
joint decision of the Governments of the Allies." ait dd>es 
this mean that all Cerman M:i,nistera, Gauleiters, Generals, etc •• 
etc •• shall be dealt with politically? If this is eo I am 
sure that the Camdssion woul.c\ be grat.eful to receive sane 
information on any such decision which ml;\Y havebeen taken, 

The danger of politcal decisions has already been mentioned 
if by a politcail decision hhe leaders are put to dfl8.th there 
mey be fewer objections than if they are not. In the latter 
case, how can a National Court reasonably impose capital 
punishment upon the perpt;trator of !:n!. o.trocity when those who 
have ordered or instigated these atr09ities (and who are moreover 
reeporiaible for plunging th~ ·world. into this- war) .get awey with 
a less severe penalty ?nFurthermore if the suoordjn~tes who have 
camrl.tted these atrocities. plead the Superior <m!or, and that 
those who have given such order ore not examined by any court, 
hoVI will it be possible for the court which is trying the 
subordinates to decide whether they were in a state of compulsion 
or not ? 

The responsiblity of men such as Ministers, Gauleiters, 
~~rnors, et-,· ••• who .liave ;;signed dcoresa (suoh as ord rs for 
~}>Qrtations, ·or for shooting of hostages) v,hich constitute in 
themselves a participation in those criminal acts, can be proved 
so easiJ..y before a court that one does not see vrl\Y they should not 
be tried by the ordinar.,,mnethoda, in the traditional judicial 
manner of the d.mmooratic countries. Finally, is there not a 
danger in instituting ·cwo kinds of justice, one, political, for the 
elite, and the other, judicial, for the rabble ? 

(b) It has also been oaid that in respect of thisccategory of 
criminals the Allied countries concerned might make arrangements 
for trying them before mixed military courts. 

It is questionable however wheth~r such arrangements would 
be more easiJ..y reached than a general convention of an I.C.C. 

(o) FinalJ..y it has been proposed that the Canmission for War 
Crimes should decide which Government shall try the accused. 

It seems however that this could not be done without nn 
agreement fran all the Governments concerned, so that a convent ion 
is in any ca.ae necessary. MoreO'f. r in moat Allied countries this 
solution would require legislation, in the same measure as m,uld the 
institution of an r.c.o. 

I 
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2. In respeat of persona who have been surrendered by a neutral • 

oounm:y, 

There is no disagreement on this point, and all the 
members seem to concur that such persona should be judged by an 
I.c.c., it such a court were ~nstituted. 

3. Where n2 N~tional Court has juried:ictlon. 

The objection which has been rai~ed' in this respect is 
that where an Allied Count:cy has no cOlµ"t ·. which. has jurisdicticn 
this could be cured by legislation of the country canocrned. 
That is quite true, but the difficulty lie~ l?recisely in 

.. obtaining such· ·modif'ioations· of legislation ··; • . The exiled 
G9Ve~nta, all~ging that they are ~ot _in touch with their 

. ~opl.e, and :t~t their reduced "pera0?µ1ei!' "makes it most 
ditf'ioult for them to modify ·exiiiting. la~, show little 
inclinatim to bring alterations 'to ·the:ir naticnal laws. The 

. . _ annex to this paper gives an idea _of the n~ber .of crimes which 
.a.re ~ - or whi ~h are inadequately· ~ pw)ishable ·in some of' the 
Allied countries, and of the enormous amount of leiislation 
whi,oh would be necessary to make them pun~'ple~. . Moreover 
it . should not be forgot •;en tha.t, even 1r· the Governments concerned 

,. cii<; -legislate to make all these crimas punishable,···euch legiala.• 
1 \!on -. could only operate for the future, ~ .t~ orime~ oanmitted 

:pr~viously to the enaotmen) would escape punishment~ . ' . .. 

If M£U'\Y govenunents have not altered th~ir legislation it is 
because they are under the impression . that the Carrnission is 
going to propose measures in respect of all crimes which cannot 

. be punished by the National laws. 

i.. Cases where the countx;y concerned prefers; ·· for internal 
reasons, that the accused should be judged by an !.C.01 

The objecticn here is that this is a luxury. ait if the 
cowitries that have been occupied agree that auch a ·convenience 
sboul.d be afforded them one cannot see any good .reason wey it 
should be refused. '· 

5. Caaea where on account of technical obstacles or 
difficulties the competent allied court cannot obtain the 
presence ot the A.Ooused or the witnesses. 

{a) -~cuaed ·: : Let .us reme!tlber ' that after· the last war not one 
of the competent allied courts· ~as in · a position 'to obtain the 
presence of any aoouae·ci. It is difficult to foretell the future 
but it is certainly no·t unreasonable to sey thut wha1f'happened in 
1919-1920 mtzy" happefi again. • 

, I 

{b) Witnesses: In' me.J\J" of the caees ' that have been fon,ared to 
the Coomiasion, nam~ly in those which happened in prisoners• oamps 
in Gennany, there are witnesses of ·various nationalities. It will 
certainzy be easier to ~btain :the presence of t;heeo people before an 
I.c.c. sitting in Central Europe than if they h~~ to be sent to England, 
to U.S.A., India, etc... In W\Y case, a _chruig1:1 "c;;lf ;,l•gisl tion will be 
r equired, if only to compel witnesses t o give evider11.,;0 bcfor a 
for eigh court. · · · 

6. Ono fa.ct is typical i 

Thor<:J 1.e at this moment ~ cruse , :md one c a(;) only, whi ch is 
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ready for trial: the accused are in the hands of the Allies, 
testimonies have been recorded, ~d the necessary evidence 
is available. If an I.c.c. is not instituted, one carnot see 
by what other court it would be tried, . the accused being 
Germans and the victims ali Italians. 

One cannot reasonably conceive~ American Military .Court 
trying this oase merezy because the accused happened to be 
captured by American Troops. (Admitting this would lead to 
conferring jurisdiction upon the courts of the annies of 
liberation in the territor.v of Allled Countries., e.g. conferring 
jurisdiction to. British Military Courts in Franco in respect 
of Germana who have murdered Frenchmen.) 

Putting the accused on trial before an Italian Court would 
al.so be cre,it"· · a disastrous precedent : Italian Courts would 
insist upon ~ing their compatriots who have committed crimes in 
the Ballconb in 1941-42, and the Fascists of Northern Italy ,·,ould 
also insist upon trying the Italian war criminala themoelves. 
This would encourage the Ge:nnans to demand the same thing, and 
lead to consequences vmich ,vould be quite unacceptable. 

7. Crimes which will be carmitted in Germany; to prevent the 
restoration of peace, · 

In respect of this category. it has been said than an I.c.c. 
will not be necessary as theee Qrimes will be tried by the 
Allied Military Courts functioning in occupied Gennaey. 

A Military Court functioning in an occupied country has 
~isdiotion only to tr., : (1) members of its ovm Forces, and 
(2) inhabitants who camdt offences against memoors of its 
Foroes, or who do acts which endanger the safety or these Forces. 
fut o(f~V· ,es O~ tted by inhabitants against other inho.bi ta."lts 
are expresszy'~wded from the jurisdictim of the Military 
Courts · of the "~oupying Forces and should be tried by the local 
courts of the occupied 00W1tr,y. 

No one doubts that, after the war, there will be in Gennony 
a much more considerable opposition to en.y , demoorntic fonn of 
government than there was after the last war. We Jeno;,, the nwne 
of the man (Sheprnan) who is alrew\Y now organising the guerilla 
troops which are to fight 8J\Y attempt to democratise Gennan,y. 

qJust as, in 1919 and thereafter, the Vehrne, Stal.helm and the 
other militarist formations terrorised the democrats who wer e bej"~ 
taken against the murderers of Erzberger, Kurt Eisner, Paasch1::., 
Haase, Auer, Liebkneoht, Rosa Lusemburg and so many other lib~r als 
o.nd socialists, likewise ., after this war, the few anti-Nazis 
who rrey be willing to accept tonrule their countrymen with the 
uncertain support of the Allies will be considered ·as puppets by 
the Germans and will find themselves so isolc.ted that tht:ly may not 
dare to tnlce effective measures ugainst cr iminal attempts to 
sabotage the restoration of peace. 

Likewise, for their :,._. safety, the German judges may ag in 
close thiir eyea to BJ\Y•~ .... orist acts done against the democratic 
elements, just as they did liwenty years ~o. They mey even go S "' 4' -- r 

o.s punishing persons who help the Allies {ofr. the c se of Wnndt 
and many others) in rebuilding Peace. Would it then not be dvisable 
to place this category of crimes under the jurisdicti on of an I.C.C. 
rather than run the risk of history repeating itself? 

No r eference has been made, either to the trial of persons such 
as Hitler, Mussolini, etc ••• ; or to the tri l of Gennana who l uve 
committed crime&' inside Gennru,y (extenninat ' on of .Jews). 
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The foll~ng are onse~ . . : 

l. o.a to which it is 11.\fSwned tliat sane 
Allied Nations have no jurisdiction 

2.. whioh· are not ~eq\iatei, obverud by 
some of the A.+lied' Countries · : 

of the Courts of the 
or : . . 
the penal law ot . . 

l. CRIME8 AGAINST THE ·STATE OR~ POLITICAL UJ:ITT 

(o) 

(d) 

(e) 

(f) 

(g' 

(h) 

g~ 
(k) 

the _ crilre of war {b~aoh of KellQM.\'.)~t); ·. · 
altering the form of · gowniment ( c. g. Croatia), , 

setting up or· a puppet o~ illegal g~rnment; 
dia~gard .or abolition by the occupier o_f the . . 

oonatitu~ional libartiea of the people of the realm; 
systematic debasement of curr0ncy and issue of 
spurious currency; .. 
corit'iscation. of publio monies by order· of the 001cupying 

authorities; ·· · · · · · · · 
confiscation of nrt treasqres ~ order of the 

·occupying ·.uthorities; . 
requisition· in excess of what iu ·needed for the. arD\Y 

of occup, tion (e.g. blankets and clothes commnndeered 
in '{es tern Burope for use of the Gennan Amor 
in Russia; 

i!llposltion of con·tributions other than for the needs 
of .the anro, of occupc tion or of the admin~ctration 
of the countr,y; , 

giving an order to. inflict coll~ctive pen,'.l.l.ties; 
imposition of fines upon cities or communities in on 

occupied country; • 
annexation of t ~rritor,y b~fore the pe:ice treaty · 

(e.g • . Alsao~-Lorrcine, Eupen-.Mal.meey, Pol and, etc •• ); 
denationo.;Lizntion of citizens; 
cornpulsorv enlistment of nationals in~ ~nenzy-· n.:rnor; 
Usurp.:t+t n of · sovereignty : al t~ring ~he .J.aws of the 
lan,1 whor. ... it was not o.bsoludlezy impos:-·ible .tp do 
oth·.rw.1so ( viol9.t ion of Art icle 43 · ot' Hague Convent ion 
no. lV), such t~ :.. ,;nae-ting .docre&s proyid¥,lg · exco sive 
penal.ties for minor or inexisterit ' transgressions;· 
~ing the c:rimin~ nature of an act dppend upQn . the 
nationality, r ace :or r ~ligior. . of the pe:!"son ~ho did the 
act; providing capit: l ·punis!1ment for innoc".,t ,..P. , "' t~vee 
of transg~ssors; provi~g for thei _trucing . and shou .. .:.. :_ 
of hostages, etc •.• ,,:t;c. ·• . . . .· . . • 

• • ♦ t • ' 

.· . ... 
. . 

11. · O~~~ ·-~-~GJ:<Il~ T .. ~; F'~.:~~QP • . ~:2~ .. 

- segro.go.ticn of persons in concentration on.:ipa on s,ole 
account of { race 

) r 1.; ligion; 
:.. segragA.tic>? in ghet to:.:a; . . , .. , 
- d :portation of popul tions without their co'ni~nt; 
- arbitrary arrest· of peraons · not suspec~ed or llC<'U:S..!d of 

any crime : ( J.. on uccow.t of their o ci ~1 ct . o.ing 
. ) profeaoors; intvr.J.L:.c · .. ,,1s , " ~c. 

( 2. on account of their political tdcna: 
oo 1iuni2 ts I etc •• 

) 3. on n.ccount of _their cre •d or religion: 
( J ews; · · · 

o.bducti on of girln and warte"n ' I 

for the purpooe of {enforced work, 
)enforced prostitution; 

- ab uction of children for th~ purpose of Nazi o( uo1tion; 

': 

... 
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- toroing inhabitants to work for the en8fl\Y at. their 
country in industries connected with the war. 

111. CRIMES AGAlNST LIPE AND LIMB 

We assume that your national law, like 8.J\Y other, provides 
a possibility ot puniahing uurder, rape, torture, etc ••• ~t 
there ard sane aota for which it naay not be possible to o)>tain a 
technical conviction of nurder, etc •• · although the ccnaequenoes 
have beon similar and in sane case, even much more serious, in 
view or t~ aufteringa which th victims haw endured • 

. It is name]3' doubtful whether it would be possible to obtain 
a conviction in the following vase a on the baa is or your 
national law : · 

' 
A. As to death oauaed in the field by members of the Armed Forces. 

(1) the perscn who· gives the order that "no quarter shall be 
given" (e.g. caae of General Stenger 1921 Leipzig) J 

. (2) the person who carries out such an order (e.g. cruse of 
Major Cruaiua, 1921, Leipzig); 

(3) the person who gives the order to kill prisoners of war as 
a means of reprisals. 

B. As to .death caused by aoticn of a civil authority: . 
( l) tht} person who by an administrative measure orders the 

killing ot another who is not guil t;y of ruw cri'lle (e.g. 
order issued at Prague en May 21th 1942; 
Second Note ot Czechoslovak Government; Stulpno.gel 
ordering the executiqn or Camm.mists in Paris; 
He;ydrioh in Norway and Czechoslovakia; 

(2) the perscn who executes such order {e.g. officer 
commanding firing squad). 

c. Death caused by action of a Court of Justice: 

'D. 

E. 

- oonatitu•ed either (regular]3', .Edith Cavell case , 
) Brussels, October 1915, 

. or ( irregulnrzy, case of Capt. Fryatt, 
Bruges, 1916, 

-niwith or ,p.thout jurisdiction, 
- deli wring a sentence ( in execution of, a Uw or orier : 

(1) 

(2) 

~ e.g~ ordering execution 
of hostages, 

in violation or in exc~e of l awo 
and orders. 

Causing death by starvation or exposure, by de~riving 
persona of shelter and/or means of SU3tenance te.g. order 
No. 24220 of Col. Nikolaeaku, Chief ot Stat'f of Roummian 
14th DiVision: Molotoff Notes, H.M. Stationery Off ice 1942, 

Mass Murder ( 

\ 

p. 6. 
(a) by exoessive +emoval of foodstuff 

(e.g. starving popula.t.i onl'\ 
Jin Greece; ) 

(b) by wilful destruction of foodstuff 
(e.g. sinking of the Swedish Mercy 
Ship "Stureborg" in the Aegean 
Sea on July 16th, 1942); 

Causing death by (1) 

(2) 

forcing oivil1ims to net os a screen for 
advancing units, 

ordering civilians to r emove mines in a 
mine-field. 



F. 

G. 

H. 

. -3-

Causing death by enforcing enrolment in tho flnl\Y ot 
civilians belonging to territories which have been · 
forcibly annexed before any Peace Treaty ( ~.g. inhabitants ot 
Alsace-Lorraine, of Eupen-.Malmedy, eto •. killod in battle 
on the Russian front). . 

•• ♦ • • 

Co.using death by giving the order tho.t torture shall be 
intli-ioteci" in• -view of o~tlU.JU}'lg ~ -o~~-~R1'1.,.- ~r 1?1. , 9o.rrying 
out -such -order. . . .. .. . . . . . . . . . · · · · · 

• • • • • • •• • • • • • • ♦ • , ~ , • . _. , 

Causing death {by giving. ord~r to prevent saving of life 
. ~-J'ter sinking of. .a merct,rmt v~sael, {Patzig, 

Dithroo.r. and·.-·Bol-d.t ~·easeli ,:p_.1pz1g. 1921)., by 
; ·· · carrying out such .orcler. . . . . : . . 

·r~ -· Moral tort~r~ - e.g. tnlcing an inn6c~rtt .per ~on· a m.unber ~ 
time3 fr001 hls prison ~o the place of execution~ with d 

· view to induce him to disclose information. · ' Threatening 
to torture a person' o r cl ~tivea, or to s end his wife or 

· daught~--r to brothels for. Gcnnan tr~~s, etc •••• 
• ♦ •• 

J. In r es pect ~f ~1perio~ Order : Some°: ·na.tional laws provide 
fo1munity for th , inferior who bas carried out an order 
given by his superior, eqpeoic.l.ly in milita.iy matters. 

K. Sane national l aws provide ·imim..lnity ·tor ·tho doqr when the 
criminal act is penni tted by a statute and ordered by an 
authority: it is doubtful whether, in this caso a . 
punishment could re asonab]J be imp sed in some countries 
upon a Gennan ordcr P.d by an A.Uthority to ·do ·.lll aot 
permittod by a statute. rt· should b~ noted in this 
respect that -most vmr c~imea arenbein~ perndtted \.Dld.er 
the oloalc of l egality. · · · 

... ·. 

·. ' .. ~ 

N.B. - In the Cambridge Canmiasicm the membe~s' belonging t, 
the following cc;,untries declared thut the lnwa of tM~ 
countr,y did not• ade qua~ely proviae for the punishmncnt 
of war crimes cqmmi t 'ted '·:rithin their ter ritory : -
Balgium, Czechos'!.ov:akia. , Holl· ~d, Luxemburg, Poland; The 
answer s of the Norwegi an ~. d !}r eek membe r s vrure aim:i)lar, 
· lthough to a mj_.nor ext onto 

. . , 

. . . \ 

I 

, . .. . . 

,. 

I . 
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UNITED NATIOR3 WAR ORIMES 

PROPOSALS MADE BY M. DlDl)N ON THE LINES SUGGP::JTED BI 

:et M. DE BAER IN HIS mPORJ! OJ' KAY 9 (Doo. Ir/13) ..,.,,,.._. 
.. AND OO?CERNDG THE IH3TITU'lION OP A WAR CRDmS' 

OFFICE IN ENRMY OOUNl'RlES APTElt THE ARMISTICE. ( 1) 

The oreatiCl'l at an international or allied b<>c\v whoso m:lssiCl'l 
it would be to give every assistance to the Courts ot the United 
Nations for the punishment at war or1m1nala seems essential. 

The present state ot the lliaouaaiana ot the United NatiCl'lS 
Wer Crimes Ooomission, as well as the intentions ot the vnrioua 
Allied Gov~rnments render it as yet impossible to asoertai'n whether 
the -cri<'ll. at oorto.in war crimes wlll be entrusted to an intematicmal 
court. 

The aame facts, hcmever; maka it clear that it not the majari v 
of war crimes, at least a subatoutial number ot them will be tried 
by the national allied ~ourts, whereas the majority ot the attenders 
and nwncz ,,;yua vtitnasses will be residing in &nei:v OOW'ltries, at the 
mCf:18nt of prosecution. 

------
Tiu::, double s~atement leys down the factors of a problem the 

l::jOlution of whioh can O!'l]sr be found in the creation of an international 
hody charged with the duties of finding the offend.ere wherever they 
are reoiding and then h nding them over to the canpetent courts. 

Normal]Jr ,men inf onnatian has to be colleo~ed in a 00W1try 
other th~ tm.t where tho tria...1 ~s hel-3., a let·l;er of request is 
P.ddresaed to the foreign oatm·tr,y. 

By mean.a of this prooedu_--e, the trial-cour.t ma.Y make use ot 
i.nf'onno.tian gathered. elto:ev.here. 

Moreover~ the trla.1-oourt aeknowlec1ges for infonnatian so 
obto.i:ied fran abroad the r~ruoo probati·,e valuo as if it had been 
ooJ.leoted by the hane ju<lioial maoh.1.nel'Y. 

Th0 setting 1tp of nn international ar inter-allied boey in 
accordance with the exiscnoiea v.hlah in the ex troditian tro~:.ties 
neoesaituted the creation of the procedure by lotter of request, 
seema impcrr.it:he and to be n condition to tho adequate repressicn 
of war crimes, bO.Red on sound pri.J!~i plea of justioe. 

(1) The subject disausaed has hitherto been desoribAd na "the Questicn 
ot Estnbliahing a Prosecuting Offioe." 
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!he body in question oould be oalled Intemational or United 
Na.tiona War Crimes' Ottioe or Intematianal or United HatiGllll 
Or1minal Juatioe otfioe or Intemational or preferably tinted 
Nations Court ot Invewtigatian, eto ••• In this paper, tor abort, 
we will oall it "the Ageney." 

MISSION OF THE "AGENC'!" 

The "Ageney" should eapeoially be charged with tho tolloring 
duties: 

(1) to locate the whereabouts and to tind within e~ tarritorr 
the aocused whose names, rank, position or other mane at 
identification have been indicated by a national "parquet" 
or by the United Natiano War Orimea Oamdasicn; 

(2) to hoar and examine 81\Y witnesses or experts. 

It would be understood that the BllmB value would be assigned 
to the various oanponents ot the tiles gathered by the "Agenqy" 
aa it they had been collected by the national judicial maohine17 
itself. (Ofr. Bow Street in 1920). 

Ofton, where the 11aiional court will be desirous to hear 
witnesses, it is obviuua that it will frequently be moat expedient 
for the ~tione.l court~ to have at their disposal within 8J18111Y 
territory a body by whan specified questions oon be aaked tran the 
witnesses and 1 .:.w3W8ra registered under oath. 

Thia method would reduce the too frequen·i; need for witnesaea . 
having to give t:tvidunce ot ·a not too eosential importance, to 
travel to and fro between enemy countries and the oounm-y where 
the trial is held. 

The nation.a whose responsibility it will be to ensure the 
ma.intenanco of order in the enetey' countries would no doubt welcane 
the settL"'lg up of snoh n body which would avoid W'Uleoesaary joumeya . 
for enell\Y subjects. 

(3) To ascertain, with the eventual aid of the allied "parquets" 
and the police of the defeated countries, the identity ot 
all persons guilty of -m:..r. c:-imes. 

It is certain that , as the War Crimes Office will be funotioning 
1n tho territory where moa·I; of the war ~.minals are residing, and 
will be ohn.rged 1i th the duty of traoing Wl11' criminal.a, 1 t will be 
1n o. far l)etter po~i-~ion than- 8l'\Y other body to do this work and 
to assiet adequately the national courts. 

(Z..) To issue searoh wnrrants. 

It is obvious that ti' jus•cioe is to bo administered •properly it 
is only a judicial bcx\Y wh.i.ch will bo ·in a poaitim to oarry out 
these tasks adequately. · 

(SJ To plaoe Md keep 1n ouatody the aocuaed persona. 

Por this reason, only o. judicial boo_v, auch aa toreoaat 
hereabove, is able to carry out these taaka. 

( 6) Make m the spot all auoh· surveys which oould not oonvenientzy 
be carried out 1n other countries; 

,I 
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( 7) Ensure the conveyance of .the accused o.nd w1 tnesses to their 
place of destination; 

(8) At the special request of an allied nation, eventual.zy ask for 
the extrad:1. tion of a war criminal ( see bel,ow) ; 

(9) To collect information whioh might lead to the disoover,y ot 
other crimes or of further evidence. 

JUSTIFICATION OF THE "A.GE?CY" AND ITS LEGAL BASES 

Various justi£1cations have alree4Y been exposed hereabove. 

One which we oc,nsider neoeaaary to stress is the faot that if' 
suoh an "asenoy" is not formed, it will be found unavoiclable to 
request the militar,y authorities of occupation 1n 8Jl8ll\f oountrl.es 
to perform the above-mentioned essential tasks, or even, in spite 
of the undesirability of this intervention, ask for the assistanoe 
of the judicial neohinery o£ en8IJ\Y countries. 

It is obvious that the mill tar,y authorities will have DlJ\Y 
other essential and more urgent tasks to perform and would oonseq\18!'•tl¥ 
be in a difficult position to attend to the aforesaid duties. 

. . 

The exclusive assistance of suoh militar,y authorities would no 
doubt offer nei tner the guarantee nor the effioienoy which are 
expected from a qualified boczy. 

It is sinoerely believed that a spe~ inq:>o~ition o£ punishment 
oan be achieved onzy if there is, in Gel"IllAJW, a bod.Y of mn experienoed 
in Continental ju.d:1.c:u\J. prcmedure and acting there to accelerate the 
delivery of war ariminals and to assist the trial-oourts. 

An inter-allied · convention \7111 have to be ~dopted regulating 
thll organisation and the competenoy of the "Agency" , as wll as 
oonter,rL'-1g on that bo(\y tha means to enforce its mission. 

National legis1a tion rlill. lv\ve to 'be adapted to the said 
convention so as to allc,.-, the proceedings of th.1.s "Agency" to be 
reoognisod as probative before t he nation.al c ourts. 

The various 001..mtrie~ , parties to tho convention would provide 
tho said "Age~y" wi·l.h the assistance of the nationo.J. "parqwts" 
and police; . Furtherr. ro, a clause would have to bo included in the 
armistice convention, oompelling enerqy countries to reoognise tb3 
international "Agency " and to grant to the enid "Agency" the assist­
ance of t heir judicial m<1ohinory and their police . 

ORGAlilSATICfi OF THE "AGEJICY" 

A. S'.I.!AFF 

The f'ollorring s taff will "be r equired; 

l. ?.\'1en-cy members ( jurists ) (approximately) able to carry out 
f'uhctiona similar to those of an inves ~iga ting judge ( juge 
d'instruotion), with some knc~"lledge of international l m1 and of' 
the requil~ d f orei en languages; 

2. A Chief Clerk errtrua tcd v,i t h tho o.drainis tra t i ve part; 
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-'· About 40 oler~, who woul~ assi~t the 20 investigo.ting ju.'\. .. 
in the exeoution ·of their inisaion and al.so p.elp with the 
admin:l.s tra ti ve work; . . . ' . 

., 

:.,.. · A suffioient number ot 0.1.n.· otfioera or oonstables taken 
tran the personnel of tho various Allies, and hav:ll1g soma 

. kno\71.e~ ot foreign J.ansuagea. Sane of these O.I.D. offioera 
\70uld be ohoaen among the nationals ot ·t11e enenr, oountries in 
order to to.oilltate the various investigations entrusted to 
the "Age:noy". . 
A~ ~oratory ot oriminology an4 ot aoientif'io police, 
prov:14ed with the required teohnioal stall, will be put at the 
disp~so.l ot the O.I.D. officers. 

,5. It will be teq>orariq nooessary 't9. call upon the Allied 
armed Forces of OOoupation to ent01'0e ~ duties to be performed 
by the "Agenoy". 

·B. ORGANISATICfi OF THE "AGfflCY" 

1wen'tiY investigating judges will be appointed by the various 
~:t,ions vrho are a parv to the convention ea~lishing the "Agency". 

. 'Ibis "Age:noy!' \71:i.ll have to be plaoed under the adndniatrative 
direction of a Chairman elected either by the twen-ey in\'estigating 
judges ond chosen ruoong them, or by the signatory States. 

Their term of office ,rl.11 be fixed in the ao·t of · appointment 
and they cannot be dismissed except for bad behaviour and by decision 
of the majorl'!zy' of tha tmm-cy investigating judges. . 

The clerks, the C.I .D. officers, as well o.s the subordinate 
administrative staff will be subject, as regards hieraroey and 
discipline, to th.a Ciiairman of the Oonmission. 

The sta.t'f will be nppoir.ted by the OhairrJll.n •. 

~AL ACCESOOR'l' MISSION OF fflE ".t.Gfil..CY" 

On the :notion of · any allied country, the ''Agena:," could be 
requestod to dem!l.nd the oxtraditiai, for aooount of this oountey', 
of a war. criminal who ~a.s taken refuge in an ex-i:ieutral country . 

It on..'"l be snt'ol,y asm.u,18d thnt a neutral country would be JIX?re 
willing to surren1er the mr orimino.l to an international or an 
inter-allied bod¥ than to a specified country. 

· This so ms the TOOro l ikol.y if the "Agenoy" v«>uld not lirni t its 
.i'Ol t o the _ a:-t of in tormt>diary, ac1;ing r or aooount of the country 
.in quos tion , b t l t r a thor de~nding the extradi t:l.an in its own I10J'!¥3 , 
i.hua engaging i ts· CJrm r eaponsibili cy. 

(1) 

Thu conavqueooes of euoh _attitude vould .be tvrof'old: 

tha "Agonoy" oould. 1'reely stuczy the jud.icio.l aspect of the 
ciroumsta.nces of the offence of rrhioh the criminal. is accused 
whose 1Jxtrad1. tion is demo.nded and could oonsequent •. \y refuse 
this oxtrndition, if their f:lnd.1.ngs prove it to bo unjuatifiad 
either in lav or in t'aot; 
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(2) the assietanoe oould be subordinated to certain aonditions 
imposed upon the donYlnding country and rd th whioh the neutra1 
00W1try from whioh the extra.di ticn is demanded, trould be nYlde 
acquainted. 

h present and inml,diate aim ot the "Agena,y", aa set out 
hereabove, would be to give assistance 1n making prelim:l.nary 
enquiries and investigations rel.a ting to wa.r or1mN. 

Suoh a . b<><\Y oould eventually fOl'tl the nuolous ot c. ppst-war 
international institution whose ~le it would be to investigate. 
the ottenoes against an international orim:1nal lmr, the creation 
ot whioh would be just:ltied by the iq,ero.tive need of maintaining 
pe4<)8. 
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Note: This is preliminary doownent j,ntended exoluaively tor 
·the personnl use or members of the Carmission and their 
substitute■• 

SECRET II/15. 

UNITED .N.A'l'IONS WAR CRIMES. COMMISSION 

ANALYSIS of the ■till undecided question■ ariaing out of 
the DE BAER - DUMON PROPOSAL PORA WAR ORms OPPIOE in 
cnell\Y territory (Doc. II/14) and out of Ccmnittee II's 
discussion of it on 19th May, 1944. 

Note by the Seoretnry•Gonerol • 

The discussion in Ocmnitt~e II settled the main general 
quustion, ·n:llll0ly that it would. be desirable to have nn agency 
to deal with war crimos D.ttac~ed to, or established as part of 
the Cormnander-in-ctlief'a Head.quarters in each enennr territory. 
A numb Jr of other general question\ on whioh opinion appeared to 
be divided, still remained open, and must be debided before a 

etuiled scheme can be voted by ihe Oamnittee, nrun«)ly - What are 
t.he fW1ctions and powers of the agency? How is it to be organised? 
V/ho.t is its relationship to the War Crimea Ocmniasion? How is it 
t9 be ostablished? It is hoped that the present pa.per, which is 

_. clrcula.t ,.:d with the approval of )(. de Baer and attempts to 
set aido by ~ide the chief views expressed in regard to them, 
m_oy f aoi).ita.te their disoussiai. · 

l. Functions and Powers, 

A.a duacribed in Doc. II/14-, the agency is to render the 
foll owing services _to the United Nations whioh 'utiltae it 

( i) To provide a substitute for the normal method of obtaining 
cviclenc fran abroad by "Commissions rogatoiree" (letters of request) 
oincc thia method cannot successfully be applied to en8ff\Y territory. 
With this object the agency is to be organised for hearing 
M tl examining witnesses and experts ·in the enerqy territory, and"·for 
making aurvcys on the spot, under conditions rendering the resulting 
evidence ~dmiesible in the nationo.l court concerned. 

1ii) To i dentify wo:r criminals named or described by United Nations 
and o.scert11in their whereabouts in the enerqy territory. 

(:iii) 'fo issue search warrants. 

(iy) To plo.ce ond keep in custody persona accused ot war crimes. 

(v) To enoure such persons being handed over for trial by the 
co et cnt courts. 

(vi) ' o obtain extro.diti on by ex-neutrals of persona accuaed of war 
crL~eo t the demand and for the account of the accusing United Nation. 
For thJ a purpose it is suggested that the agency should make the 
requ •st in its own n e o.fter satisfying itself that the request for 
~xt r ~dit i on is justified. 

Does Corranittee II deetr. to invest the contemplated agency with 
al or s ome ,of the nbove functions and powers?~ 

\ 
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2. Organisation, Me.thod at Operation., ·Relationship to the 
War Crimea Camdasion. 

,.. . .. 
Doc. II/14 proposes that · the agency · ahould oonaiat of about 

20 lo.wyera qualified to perfonn ·taaks anal9Sous to those of 
' juges d'instruotion (exanun.irig magiatratea),be uaiated by a staff 
of clerks, and adequate detective or police fol'cea, end ho.ve at 
ita dispoao.l tho outfit .and -staff of a modem oril;ninological 
l aboratory. The aasiatenoe of the local police and ot the 
occupying f~~oes would ala·o be · neoeuary • ... \ 

Doc. II/_µ. regard.a the agency.ea a judioi~ organ oo-operating 
uith the judicial machinery of ouch ~e of the United Nati~na • 

I , .. 
Somo members of the Camnittee, on the oontrar.,, Hamed to 

consider that the agency_ could not be a judicial or on independant 
institution, but must be an organ of the War Orime1 ·0cmn1aaion 
uttacliecl to or forming part of~ ~adquartera, and operating entire]¥ 
as part 'of and through the ooouwing' toroea. 

Which of these general aonoeptic;ms does Oamd.ttee II prefer?. 

3~ Method of Esto.blishment1 

Doc. II/Jilt. suggests that an international ocnvention ia neoouary. 

A number at members of the Comnittee felt it would be poeaible 
.'.llld desirable tho.t the agency should be created by an Or4er ot the 
Commo.nder-in-Cllief or a clause in the armistice tema, Doc, IJ/14 
itself c nsidero tho.ta suitable provision in the armiatioe tenu, 

,conipialling the eneJT\Y- countries to reooaniaa , the agenqr and grant it 
.·. •· the ss±stance of their judicial machinery and their police., would 
. . .. : · . b e necessary • . . 
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. N•'f ~aris--&·pre.l 1m1naJ')"l'loouum,t intended ~Jua1n~·~ 
for the personal uae of members of the Canmission 
and their substitutes. • 

SECRET Ir/16. 
3 June, 19lt4.. 

UNITED NATIONS WAR CRIMES COMMISSION 

NOTE OF MEETING OF COMMITTEE II HELD ON 2 JUNE 1944. 

Subject: Question of EatabliaJline an Interno.tional (Interallied) Court 

' 
Adopting the view that suoh a court waa desirable, it 

' 

praotioable, and. taking Mr. Preuss's dra:ft (Doo. Ir/11), Articles 

land 29, as the basia of discussion, the Camittee disousaed 

the law to be applied by the Cour.t and agreed to give the 

following form to Article 29. 

Article 29 

Law to be Applied 

In the trial of persons charged with the off enoes specified 

in Article l, the Tribunal end its Divisions\sluu.l apply : 

(a) General international treaties or oonventiaus declarator., 

of the laws of war,and partioulo.r treaties or oonventiona 

establishing rules of the laws of war expressly !eoognised 

by the belligerent states: 

(b) International oustans of wnr, as evidence of a general 

practice accepted as l aw; 

(c) The principles of tho law of no.tio~, derived tran the usages 

established among oivilisod peoples, tran the laws of humanity, 

and fran the dictates of the public conscience. (N.B. This phrase 

is taken fran the ei ghth consideration set out in the Preamble at 
' 

t he 1907 CCl'lvention concerning the Laws and Ct..1Stana or· war on Land). 

(d) Judicial decisions as subsidiary means for the determination 

of the rules of the laws of war. 

Futher consi der tion on Article l waa ad journed. 
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Note: This is o. preliminory docwnent intended exclusively tor 
the personal use of members of the Canmiesion and their 
substitutes. 

SECRET II/17 
12 June, 1944. 

UNITED NATIONS WAR CRIMES COMMISSION 
I 

COMMITTEE I I 
. -

,Article I ot Draft Ccmvention on the Trial and Punishment 
. · · • · ·or War Criminals (Doc, II/11) 

'' 
l. Text Proposed·.tby Dr •. Wellington ·Koo 

Wsr cnmes .inolud1ng -th°"ae camdtted in' viola~ion of the lan 
of war, such 0.11 ~e •·indicated be-low which have· been OODIDi tted . 
by memberis'qf' ' th~ arm~~ foro~a~the oiviliarrautlloi:1,ties, or other 
persons aotins ~der t~. a~~h~rity ot,-or cl.n.inr or colour c;,t 
authority of, or.iii concert .with, a sto.te or other political.entity, 
engaged in war .Qr ~ed.. _h04¾lities with, or~ hostile occupaticm · 
of territory of the United Natioos, or aJ\VOl'le ·of them at 61\Y time 
since·•••••••• aliill be punishable .in aocor~oe with the­
pr~aiona of this Conventim. 

. . . 

.. . . . 
(He·re follows list of oriines) ·. ·.: . . 

II. Amendment of Text I arar,dby Sir William ~kW 
Offences against . the lo.we or customs of wnr, such as but 

not limited to those listed below, camdtted by•••••• (text aa 
in I) • • • • • • shall be punishable in aocordnnce with tm proviai.on11 
or this Cm~ention. 

(Here follows list of orimes) 

III. Text prc,p~a~d gy Sir William Mal.kin and supported 
· by M. de Baer. 

. . 
Offences against . tHe laws or customs of war carmitted by · 

•••••• (Taxt as in I) ••••..• shall be punishable _in accordance vdth 
the provisions of this Convention. · 

IV. Addition to Text III proposed by M. cle Baar , 

2. Other offences moy be brought under-the ·provisions of this 
Convention by a decision of the Parties thereto. 

V. Alternative List of War Crimes · 

1919 List 

1. Murder ond massacres -
systematic terrorism. 

2. Putting hostages to death. 
3. Torture of civilions. 
4-. Deliberate starvation ot 

civilians. 
5. Rape. 

Preuss List 

1. Murder or masso.cre. · 
2. Execution of hostages. 
3. Rape. 
4-. Abduction of womon for the 

purpose of enforced prostitutim. 

~ .·. 

. . 

r: 

6. Abduotion of girls and women 
for the purpose of enforced 
proati tut ion. 

7. Deportation of oiv.1lions. 
8. Internment of oivilians under 

inhuman conditions. 

5. Segregation, internment or 
deportntion of civilians under 
degrading o_r inhuman conditions, 
or under coqditions unrel nted to 
bona fide military necessity. 

6. F'oroing civilians to t ake part in 
militory operations or preparations, 
in a manner calculated to endanger 

• 
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1919 List (Cant.) Preuaa .uist (Cant,) 

9. Poroed labour ot oiviliana their lives. 
in oanneotian with the 7. Wiltul deprivation ot localities 
militar., operaticma ot the or diatriota ot toodatutte, 
enen\Y.. : ahel ter, olothing or o~her means 

10. Usurpation ot aovereignty of suatenanoe, in a marmer 
during militaxy oooupatim. oaloulated to oauae wmeoeaaar,y 

ll. Canpulaory enlistment ot autfeHng. 
aoldiers among the inhabitants 8. Delibe~tG attack upon defenoe­
ot · oooupied territory. ·· · . · · ·1eli1i" perac:ma or upon · oen;rea ot 

12. Attempts to denaticmali• the . oiYil.$.~ p0pQl.atim tor .tJie . 
inhabitants or oooupied • . . · · purpoae ot, .. terroriaatiqi. , . . 
territory. · Q., A1,ta,ok upon a~vora ot mo~t, 

13. Pillage. . vessel.a ~ ~rat;t whi~. have . 
14. Ccntisoaticn ot property. been abandccie~ or. destroyed. 
15. Exaoticn ot illegitimate or 10. J,ooting _OJ;'. pillage • .. 

ot exorbitant oontributicna n. ,Wanton devaatation or destruction 
and requiaitima. of property. . . . . . . 

16. Debasement ot the ourrenoy 12. Killi,J)g or maltreatment of 
o.nd iaaue of spurious wounded or priaonera of war. 
currency. 13. Re~ :to give quarter. 

17. Imposition of collective U... Deliberate attaoka an hospitals 
penaltiea. or hospital ships, and other 

18. Wanton devaatatian and des- offences against aani~,uy 
truoticn ot property. personnel or the Rea 0ross. 

19. Deliberate banbardmeJ\t ot 15. Other similar a.eta, whioh qy reason 
Wldefended places. of their atrocious oheracter, their 

20. ·wanton destruction of relig- ruthleas disregard of the 
ioua, ohari table, educatimal o:mtl. w of human life and person-
and historic buildings and ality or their wontcn interf'er-
mmumenta. enoe with rights ot preperty; 

21. Destruction of merchant ahips are mirelated to ;reasanabzy c~-
and passenger ·vessels without oeived req\Jirenients···ot· niilltar,y 
warning and without provision necessity~ .. ·· 
for the satev ot paasengera 
and crew. 

22. Destruction of fishing boats 
and of relief ahipa. 

23. Deliberate banbardment of hospi-
tals. · ·· ·· 

2J+,. Attack and destruotipn of 
hospital ahips. . 

25. Breo.oh of other rules relating 
to the Red Cross. 

26. U ae· of deleterious and 
aaplzyxiating gassa. 

27. Uae ot explosive or expanding 
bullets o.nd other inhuman 
appliances. 

28. Directions to give no ·quarter. 
29. Ill-treatment of wounded and· 

prisoners of war. 
3(). &nplqyment ot prisoners of war 

on unauthorised work■• 
31. }lieus~ of flags of truce. 
32. Poisoning of wells. 

• I 
1 
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Note: This is a preU.mi.nary doour.wnt intonded exoluaive]¥-f'or the 

personal use of members of the Oormdssion o.nd their auba-titutea. 

.. 
II/J.8 

l3 Juno 1944, 

UNI1!'.I.) NATIClra WAR CRlliES C<lruISSI<ll 

DISCUSSION OF ARTICLE 6 OF ,CON'l;EN'l'Iqf FOR THE 

TRANSfflR OF WAR CRLOlfAIB 

A. Text of the suooessive dra:f'ta of ff:tiole 5 of too 
"Convention tor the Transfer at War Crim1nala and 
otli~ ofi'cin&irs. " 

.. 

I TEXT OF ARTICLE_..a. 0'? THE JdlNIS1ml3 OP JUST'ICE "CcmvmT!Cli 
FOR THE SURRBNDER OF WAR CRrL1INALS" (SC 2/1): 

"No surrendo:t" shall be otfeoted during the preliminary 
investigation or the trial of tho allegeci' oftendar in the 
Courts of the State,to the Governr.,mt of \7hich the request for 
surrender is directed. 

"In the event of a sentonoe of detontion in o. penal 
institution having been pronounced, the exocution of the 
sentence will bo suspended even if 1 t is in the course at 
being executed, it the surrender ot the oonvioted penon 
is requos tad in acoordanoo rr.l. th Article 1. 

"A sentence of death shall hc,.-rovor be executed irrespective 
of whether a Govt3rnment of one or mro of the High Contracting 
Parties shall have requested the surrondar of the offender. 

"Whenever the alleged offender has been tried and santenoed 
or found not guil v by the a.ppropria te courts of a.11 the High 
Contracting Parties , uho have roquosted the surrender of the 
person concerned, the sentenoos pronounoed age.inst him shall be 
executed in the 00W1-ta-ies in \7hich they ,ere pronounoed in the 
order of their date. 11 

"No transf'e:.. shall bt, offectc;d if the alleged offender is 
under inves:t.isa tion or :l;rie.l in tho oourts of the requested 
state at the time l7hen the request is macle . 

"In ~e event of a sentence of detention in a penal 
institution having beon pronounced, the execution of the 
sentenoo will be SWS:i)Onded, if the transfer of 1;lv oonviotod 

· person is requ.ea ted in accordanoo w1 th Artiolo 1. (?) 
0 A sentence of death shAll hovJOVer be exocutod although 

one or moro of t ho H.C.P.s huvo roquested the tro.nsfor of the 
offender. 

"If nn .:illoged offend.or hns boon tried and scnteno'3d by 
the oourts of two or 1:.ioru H.C.P.s who request the transfer of 
the person oonoernad, tho santoncos pronounced ago.inst hin 
shall be exocuted in tho aeveral States in the ordor of the 
date of the sentonoes . '' 

P.T.O. 



(N.B. Above dra:ft \7D8 t.lw roault ot Cor.iu1ttoo II hAving, a.t 
its meeting ot 10 lfnroh, 1944, e.skod for a olAriti~tion ot 
t.ho Kiniatera ot Justioe article). 

III DXT OF FIRST PARAGRAFH OF mE .ARTICLE PROVISI<IW.U VO'l'm 
Bf mi oaiaTTEE m 6 APRIL, m. 

~ I. 

"1ran.etor ma_y be ck,olined if tho alleged offonder is under 
investigation or trioJ. in tho courts ot thu requested S•te 
tor a ar.t.ma more eerious than the ottanoe tar \7h1ch t.~llnSf'ar 
1a requeatod." 

Dr. B6er proposed the tolloring addition to this text, 
but tho proposal was not !l.ooept.t·d. 

~In LU\Y event the transfer of the alleged offender shAll 
be Jmdo after 00t1plotion ot his sentence in tho requested 
State." 

A turther disousaion ot tho ortio~e cm 21 A~>ril rosul ted 
1J) t.he deoiaion to take 1 t up again in oonneotion Yd th the 
oot-reapondblg provisions ot Kr. Prouse' draft oonvention. 

:s. Provisions ot 'the PreUBs 11Conwntion on the Tr.I.al 
£114 Punishr.Jant of War Or1m1nala (Doo. I!/11). 

Under Chapter IV, (Articles 24, 25 and 26) surrender of 
WlU" cr1ml.nAJ.s by e~ states, extrnd.1.tion of thorn by neutral 
states and trlll18ter of them by Urd ted Na.ti.on.a o.ro ma&, to tho • 
TribWVll. on reooipt ot a tuqU8et f'rol:l that boey. In the 
oases · of surrender and uxtro.di t:l.on tho requus t has to bo nado 
on the motion of tJw ~dsaian tor thu Pros'1cution of War 
Orimee (J.rtiole 22) or of orw 'ct the United Nat:!.ons, but this 
provision is cl?d.tted - possib)J by o.ooidont - in tha oase ot 
tranattor by a United Na ti.on 

The provision rega.rd:ing transfer by United Nations is: 

Arti~6 
"'Ibo Tr,1.bunal shall hnve the authori"t.,y to require 

&J'\Y mrnbor ot the Unitod Nations to tranafor into thei 
ous~ ot the Tribunal aey poraon in the oustoey or 
w1 thin the terri toria1 jurisdiotion of thD. t nation, and 
with respeo·I; to who1J1 tho Tribunal ha.a jurisdiction, 
subject tu the right ot a.ey Jmmbor of 'tho United Nations 
to retain oustoc\Y of, OJld. to bring to trial, it.'l o·.-m 
nationAls or tor.nor nationals, as provided in Artiolo 28. 11 

Provision for delivory of persons 001!d.ne into tho 
oustoctr ot tho tribunnl is a'lda by tho following po:c-o.graphs 
ot .Artiolo 'l!'/: 

"2. Aey person retorred 1x> in Paro.,;rnph 1 of this Article 
who ia a national or forcer no.tional of n me.:lber of tile 
Uni 'bed Nations shall, unless the TribWY\l MB jurisdioti()J'I 
tmder the terms of Paragraph l+, of this Article ruu1 
ohoosea to exercise suoh jurisdiction, be dtlliverod by 
tho Mbunal to thA t state for trial 

}. kty person referrod to in Pu.ra.gro.~)h 1 of this 11.rtiolo, 
who fo chArged ld th tha oonuiseion of an offence or 
ottenoes v.t.thin the territory of a member of the United 



t 
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Nations, or against the person or proporty at ana or 
more ot i ta nationals or f'arsm>r n,a. tionnla , ahAll, upon 
demand by auoh state, be dolivered to it by t.bo Tribunal 
tor ~rial. 

"4,. Arq person referred to 1n Paragraph 1 ot th1a Art:lole, 
who is charged \11th the ooomi1ai011, at aey aM9 t1mB or 
at ditt8Z"Gnt t:1,moa, ot ottenoea tr.I.thin the territory, 
or again.at t.bB person or properv ot national• or termer 
na tionala, of more than one ot the Um. ted Ba ~ans, aball 
be tried by the Tribww. or by one ot i ta DiTiaiona: 
Provided, that if the members ot the Uni tec1 Na ticlla · 
claiming juriadiot:lon undBr the proviai~ ot ~ Artiolo 
ao agree, suoh person shall be tried by auoh eta.ta aa they 
rrAY designllte." 

.. 
1'he provisiQnB of the drntt oonoeming juriaclio1d.ca ot 

no. tional oourta are contained 1n the tol.J.ol:r.lng artiale: 

Art:iole 28 

Jurisdiction ot National CoUl"t.11 

"l. h jurisdiction ot t!w Tribunal and ot its Divisions 
shall not extend 1n aey- event to a na1don11l or t~ 
m tionnl ot a member ot the United Nations whioh hrus 
ous toc\y ot such person. 

"2. ~ nember of the United Nations ahtll.l not be preolu&,d 
from trying persons in its oustod.Y, other than its own 
national.a or termer natiOMla, avor whom the Tribunal 
baa juriscliotion under the toms ot th:1.a Convention, 
unless thoir transfer far trial is requil'od by the Tribunal 
in aooordonoe with tbs provieions of this Conven1don. 

"3. A member ot the United Nat ions shall in flVOr'Y oase 
int'onn the Trib'lm'll of the identity of the aoousecl and 
of the m ture ot the chnrgea o.gtdnst him betoro prooeed.tng 
to 'the trial of aey- person tor an ottence specified in 
Artiole l; for for an ottenoe ocm::-d.ttied with the intent 
to further ~e oaUBe ot tbB onentY or by mean.a ot the 
power or opportunity attorded by n. state ot war or orraed · 
hostilities or by hostile oooupatian ot tM territory ot 
the state which ho.a custo(\y ot the atJ~edj 

"4. A member of tha United Nations shAll not prooeed 
w:l. th tho tr:IAl of ruv parson . other than 1 ta own national 
or tarml!Jr national, who is selected far trial before tho 
Tr.l.b'unal in accordance w:l. th the tel'l!II ot tid.s Convention 
o.nd with respect ot whom tho Tribunol Ms jurisdiction, 
but shall permit auoh person to be deD.lt withe.a du'ected 
by tho Tribunal. iho taot that prooeedinga have been 
initiated or ihat aentonoe baa been imposed by a natiqnru. 
court ahal.l not preclude the Tribunal trm roquiring b 
tranaf'or ot the aoou.aed. 

"5. 'lho jurisdiction ot tlw 'n-1.buno.J., as provided in 
Article 'Z7, sho.ll not be a1"feoted by 8Z\Y agruement whioh 
ho.a been oonclµded, or uhioh fM3 bo oonoludsd, by ninnbers 
of the Unitod ilo.tions tor tre.nstor to ea.oh other ot 
persona aoouscw. ot wo.r crimes or other tmr offences . " 
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1.5 June 19't4-

UNim> NA1'IClfS WAR CRIMF.S OCU!ISSICfi · 

CCYlITTEE II 

Affl<JIB 6 OP OClfVEN'.l'I(I{ l'OR THE TRANSPER OP 

WAR OR~ 

Note cJrawrl up by tho Sooreto.rz General at the 

request ot the reporter, Dr. L1Ay 

I 

1be ¢nm.pal queati.cm 41aousaed by Ocmnittae II in regard 
to Artiole 6 ot the Ocsmmti.cn tfr the Tro.nater ot War Criminal.a 
hu beon one raiaed by Sir William Malkin, namezy \lb.ether states 
oan real.ly )>o induced t.o hand over tor tr1al ae ~ orim:lnala 
ponona against wom they are themselves taking ar1minal 
pl'OOM(linp. . 

In the form in vrh1.oh it a~ars in the Mirdsters ot Juatioe 
Oonventicn. (Doo. II/18, par. I) the tirst paragraph ot the artiolo 
pnmmta au.ch transfer ~" 82\Y or1m1nal proooedings ,mioh ~ 
be 1n pZ"Ogrea■, but at ~o ot these prooeedings the pro­
viaiona regarding tranater JIUS t be applied~ unless a doa th aentenoe 
he.a been pronounood, 1n wh1oh oaao auoh aontenoe is to be exeouted. 
1he etteot is not neoos~ to prevent ultimate punishment of 
tho or1m1nal by the requested state. When be has boon trled in 
a . preaaribecl order , by all the United Na ti.ans whioh have asked tor­
him, the aentenoea pZ"Onounoed are to be exeouted in the order 
preaaribed by the Z..th paragraph ot .Artio~ 6, am, it be livel! 

' long enough , be m1J3 inour tho sentenoe inf'lioted by the requested 
state. 

In the tom 1n which the ort:l.ole appears 1n Dr. Linng' s draft 
ot }O Karch, 19't4, (Doo. II/18 par. II),, the l1ords "~g tho 
preliminary investigation or trial" hAve beon replaced by the worda 
"it the alleged ottendar is under investigation or tdo.l . " 
Sinoe, hcMeffr, the three rema1n:lng paragraphs, though sOIDlmlD-t 
altered, have the same moaning as 1n the orig1.nal toxt, the new 

· \ilOrda doubtloaa hAve al.so the samJ meaning as in the originAl text, 
al though by themselve~ they oould equalzy well mean that , if' 
criminal. proooedings have been ooom,noed, tha tronster is not to 
be etteoted at all. 

OR tho other hand the text which wo.a voted tar the first 
paragraph by the Committee on 6 April, 1944,, (Doc. IJ/18 par. III), 
although it 1• capable ot exaotl,y the same monn.ing ns Dr. Liang's 
text and the Min1aten of Justioo text, mu.st appn.rentl.y hAve beon 
intond.ed to maan that the tact that ar1m1nal prooeedinga are 1n 
prooeas exempts the requested atate from a?\Y obligation to transfer 
the ar1m1nal, s1noe Dr. E6er unauoceas1'u.ll.y moved an o.dditicn 
permitting tnnater af'ter he had sened his sentence (ibidem). 

P.T. O'-' 

1, ,, 
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1'be paragraph is oozy an ino:l.dont in the system of bahcuns 
on 1lbe alleged orim:l.nal trom one tbdt.ed Nation to another till 
all are -satisfied. It may not seem logioal thAt tho tint state 
to have h:lJU in cus toc,.y Olln a top the pl'Ooesa in ordor to punish 
him at onoe i taolt, tiherea.a no other one oan 4o so . Moreover, 
the aystern 1 taolt ~a orl tioised but not ~ disouased in 
Oamnittoo II. 

It ·1a auggeatea that tho Oamd.ttee should loave the om.ting 
texts on one aide until 1 t has 4eo14ed: 

(a) Whother it wishes to moJ.ntain the "hMding on" system. 

(b) Whether the at.ate whioh 1'1nt baa tho or1minal in ouatoc\y 
:S.a to hnve the right to p\Qdah him betore aeycme else, or . 
to tho exoluaion · ot ftl\Yone else , and, it so, on '7ha t . 
oondi ti.ans , 11' 81\Y • 

(o) .16.lllt -the requested state, in order to be entitled to 
r~tuso tranater, be 1,aldng prooeo<linga tor a "war orima" 
or u. it suttioiont that there should be prooeedinp tor 
aey ·aort oq arime? 

fh1a was not 4eoi4ed. Aa the tut atanda, 'the seoond 
• answer seems to be oorreot. It would be cleeirable to 
olear up the point. 

' In &deli. t:lon to those questions , :l t \ln)\l].d be desirable to 
oouidol" whether the seriousness ot dif'terent ~ can be 
oaa,pan4 in 1ha abaenoe ot a standard ot oompariaon. The standard 
J.a14 ckMn :m Artiole 5 is aevori ty ot the maxi unn penal V under 
the nation,.l legislation. 

ation is v,hether a standard ot IDDU\11"8 
amt ot 'the graviv ot • . uniabnent 
(o.t. the pn,Qedi.Da arfd:cl'e} !a not required in the --
al Arfl.ole ,. 

0nQe these questions are settled, there should be no dittioulilY 
4n 4rat1dng a aatistaotor,y text. 

II 

11ae Preuss Convention throws no light on how Article 6 should 
be dratted, since it contains no oorresponding provisions. 1ho 
oholoe with whioh it oontronta the OOIJl!d.ttee is betReen n system 
ot dizieot tranater ot aoouaed persons fran one Unite4,. .Nation to 
another eiJ4 a system whioh utiliaes an international oourt to obtain 
ouatoc\v ot war arimin>J.a, 'Whether tram enenv statea, neutral statea 
and United Na tiona, and secure their be:lng avail.able tor ~ 
botore the appropriate national oourta or the internat.5.onal oourt 
1 taelt. Oamd. tteo II iMerted in the Tre.nater Convention a rum 
Article providing the. t i ta provisions should be "ri thout pre judj.oa 
to 8J\Y arre.ngement which~ be mado tar surrender ot war arind.Mla 
to an :lnterno. tional court." It seems, however, to be quostionabl& 
whetMJt the Transfer Convention oan oo-exist with th8 arrangemente 
propoeed in the Preuss Convention. 
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l!2l2. Thia 1a a ,-.11Dd.nu,t do9I r M ii,~cl ... luai,,•lY 
tor the personal use of members of the Ocmmiaaion 
and their substitutes. 

SECRET . II/20 
20 J\D'le, 1944 

•. ' •: • I ••• •• 

.. Utn'..:iD· ~.- ;(:.'l.'lc:r: WA ct CROOS 'COM)dISSI01f .. 
.. . :1. 

COMMITTEE II 

ARTICLE 6 0, mE OONVENTION FOR THE TRANSPER OP WAR CRIMINAUJ 
. ... 

ALTERNATIVE TIXT SUBla'l'TED BI DR. LIANG AND THE 
SECRETARY-GENERAL: 

·,:•· 

Drat't A 

(l) If ,at the time whe;tri the request 1,· niade the allego4. otruAtw· 
is undergoing investigation or ia On trial in the com-ta ot the 

.. reciw,eted state tor a ~1!fmther a ~-~ t~t 
state -, deoli,e id tr . · ·-'Ii-._ ••111 are 
tenzdAaW. . . · · . . . 

.. , ... 

(2) In the event··of sentence ot detention 1n a~ inatitutian 
having been :prcnOID'loed1 the e~~1a1 :ot the -'n.~oe ahall be 
suspended; it the··_tranat'er ,ot the oonviote4 peracn 1■ requested 

.. in aocordanoe with Articles L.aail 2. · .. 
-· , .·., · ,· · ,c;f" .. 

(3) A sentence ot death ahall however be executed although cne or 
more ~ the High Contracting Parties havo requested the tranater at 
the ot'.fonder, 

(le.) Whon an alleged offender whose tranater has been requeatod tty 
two or more High Ccntraoting Parties haa been tried and aentenoed 
by their courts, the aentemea shall be exeouted in the irtatea 
oanoerned in the order of their.dates: provided that, if tho offender 
has been sentenced to death in one of the requesting state.. he ahall 
be transferred to that «tate for exeoutim. 

Draft B 

(1) U at·· the time llhen the request is made the alleged offender 
is · \Dldergoing investigation or is on trial in the courts of the 
requested state for a war grime, that state mq decline to transfer 
hill until the prooeedings are termina.ted. 

(Paragraphs 21 3 and le, as in A) 

])raft 0 

{1) It at the time when the request is me.de the alleged attend.or 
is \.D\dergoing inveatigati<n or is on trial in the oo-Jrta of the 
requested state for a • • • • • • • • whioh is more serious than that tar whith 
the transfer is regueatl"td1 that state mq decline to tronsfer him unti 
the proceedings are Urminated. 

(Paragraphs 2, 3 ond 4- as in A) 
P.T.O. 



Dratt D .. . .. ... ... . 

(Paragraphs 2, 3 and 4- aa in A) 

• • • I • 

All trAJr Dratta AN m the aama baaie aa the .~tole : 
ot Juaflioe Dran, 1 ••• , they .... t .. the edatonoe at o.rim1nal. 
prooe~cling• 1n the requea~ed .atate ~ mere]3 e11Uilillg it to 
suapeJ¥l _tranel'or ot the alleged ottender mtil he ·baa been 
aentenqed or acquitted - not to retuae tnufer altogether 
or until .the aentenoo baa been served. . 

It t.ld.tt 1a acoepiltd, there are only two pointe to be 
deoic!ed, which all ari14 ·cn Paragraph A. The ac.as.,tee baa; 

PiratlY • To abooae be~en Drat'ta A an4 J ~ Poragr&pll (1), 

Se99¥H:I .. 1'0· till in the bl.anlc ■paoe 1n ~aragraphiB and 0 
in aoccrdanoe with t!MI 4eoia1on \aka 4114 ehcee 

I between t.b8ao ~ -Dratta. ., ,.,, . 

... 

·, 



Note: This is a preliminary dooument intended exoluaively 
f' or the personal use of' members of the Conmissicm S - ~ I /• I 
and their substitutes. •' Jl-- 21~ 

SECRET II/21 
22 Juno 1944 

UNITED NATICflS VfAR CRIMES CCl.!MISSI(I{ 

---------- ----·-----
C~1MI'rl'EE II 

ESTABLISHMENT OF AN INTERNATIONAL COURT 

Articles ad.optod by the Camd ttee 

ARTICLE A. (Prouas 1) 

War crimes, including offences agai..'lBt the laws or oustoma 
of war, ,7hioh have been oornmi ttod by members of' the a.rmecl 
forces, the civilian authorities, or other persons acting \Dldel" 
the authority of, or olair.l or oolour of' authori"4,y ot, or in 
oonoert with, a state or othor politioal enti"4,y, engaged in 
war or ormed hostilities with, or in hostile oooupatian ot 
territory of the Urd ted Nations , or llJ\Y one ot them nt aey 
time sinoe ••··•• shall bu punishable in aocordanoe with the 
provisions of' this Convent~on. 

ARTICLE B. (Preuss 29) 

In the trial of persons ohnrged with the offences specified 
in Article l, the Tribunal and its Divisions shall apply: 

( o. ) General international :..reaties or conventions declaratory 
of the lmvn of wo:r, and pl'..:i:·tioular t,reo.ties or oonventions 
establishing rules of the laws of war expressly rcoognised 
by the belligeren·i. statos: 

(b) Interntl. tionnl customs of' war, as evidence of' a general 
pruotico accepted ns lm7; . 

(o) Tho priooiplos of the lo.w of ntltiona, derived trom the 
usages established among civilised peoples, f'ran the l.nms 
of hu-.iani ty, and fror.1 the diotc. tos of th<, publio oonaoienoe. 
(N.B. This phrase io to.ken from the eighth oansideration set 
out in the Prerunblo of' tho 1907 Convention eoncerning the IA\18 
and Customs of War on !And). 

(d) Judicial decisions ns subsidiary rooans tor the 
determination of tho rules of the l.D.us ot war . 
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Note: This is a preliminary dooumont intended e::colusively L ) 

for the personAl use of members of the Ca::ndssion / I ;21 , 
and their substitutes. St<..!!. 

SIDRET Ir/21(1} 
27 Juno 19lf4. 

I 

UNip:> NATIONS WAR CRIMES 00}.6[{SSICfl 

C(Yi(IT'l'EE II 

ESTABLISHME:NT OF AN lNTERNATIONAL COURT 

Artioles ag.opted by the Coomi ttee 

down to date (Revised edition) 

ARTICLE A. (Preuss 1) 

. } 

1. War orimes, including offences against the lnws or customs 
of war, which ha.ve been oommi tted by meni>ers of the a...-med 
forces, the civilian authorities, or other persons acting under 
the authority of, or claim or colour of authorii;y of, or in 
oonoert ni th, a state or other poli tioal enti v, engaged in 
war or armed hostilities with, or in hostile oooupation of 
terri tor.y ot tho United Nations, or ~ one of them shall bo 
punishable in accordance \7i th the provisions of this Convention. 

2. Other offences ~ be brought under the provisions of this 
Convention by A decision of the High Contraoting Parties. 

ARTICLE B. (Preuss 29) 

In the trial of persons charged vr.l th the offences specified 
in .Article 1, the Tribunal. and its Di visions shal.l appzy: 

(a) General international treaties or oonventions deolaratory 
of the law of war, and partioulor treaties or conventions 
establishing rules of the laws of war e~sszy recognised 
by the belligerent. states; 

(b) International customs of war, as evidence of a general 
practice accepte~ a s law; 

(o) The principles of the l.nw of nations , derived from the 
usages established among oivillsed peoples, from the laus 
of hune.ni ty , ond fror,1 the dicta tea of the publio conaoienoo. 
(N.B. This phrase is taken from the oighth consideration set 
out in the Preamble of the 1907 Convention concerning the Laws 
and Customs of War on Land) • 

(d) Judioia l decisions a s subsidiary means for the 
determination of the rules of the laws of war. 
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Note,l. Thia la a preliminar:, doc,ument intended exoludYel-,y . 
tor the poramo.J. uae ot mambere ot the Canm!uicn and 
their substitutes. 

S!ORET 

' 
IJ'/21 (2) 

1 Jul3, 191.4, 

UNITED NATIONS WAR CRIMES MIOaSBION 

, 
ES'lA11,ISHKEN.l' OJ' AN Ilfl'ERNATIONAL OOURl' 

Affl'IOLE AR2fl'ED BI m QOMMITTEE Off '9 ~. l9ftlt 

Article C (Preuss 2) 

All peraona, irreapeotive of their rant er~ 
111M>, either~ a poaiti'ft •aot or~ an aniasicn, ho.ft oamdtted 
or attempted to oanmit or have ordered,cauaed, aimd, abllted -'l) 
or inoited another person to oamd.iJ a orimo within the mean!zag or 
Article A aha1l be puniahable aa pd.naipala or aooeuariaa 
in tl>OOl"danoe w1 th the prov:laiona ot thie Ocnnn~ 

' (1) 1' ote b.Y the Searotar.v-conen1 : Sinoo Ariiole A doe1 not 
8pao1ty ~ crimes, · I have venwred to lllbnfJ;a•♦• -.si.thin 
the meazw,g vr t<r the worda •soa,1~Ac\ in" uaed in 
thQ PNuaa ten. 

f 

' 
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II/22 . 
29 ~e, 1944 

UHl'llD NATIONS WAR ORDES ~ISSION 

OOJWIN'l'IQH J01\ THE DW9IP OP WAR ORDIDW,S 

MP O'.l'BIR 1Wl 9ttPPP@ 

DnQ a4op$fcl W Pirn !e4iPB )K :9E!:1:ttoe II 

(lmwnoraticn ot the Jlea4a ot state■) 

Hanng reaolnd to oonolwle a Conv.Uan with the objeot 
ot aohimng the tnnater ot ~• and other war 
at't'ea4er•J 

have app,ointod aa their ~Uariea the tollowing a 
(liet ot Plenipotentiari•) 
Who, ,-nng ve .toaW tbe1zt tu11 poa.N, t011114. JA &aa •• .. 

and good tam. have agreed cm the toll-,ng pl"Old.&ima· a 

Artiole I 

The H.c.P.a mtual~agree to tranater to oaoh other, 
acoording to tho prooeclure bereinattor ~ peana tound 
within their jux-1adioUm ,-bG are obal"ae4 with or ~noted ot 
an attenee againet the law an4..-.tau ot war, which ottenoe 
wae ooaaitted wither within the ~otim ot the requeating 
■tato or asainat that state or ita national.a or tho armed 
t~ ot the atate.. 

Arliolo II 

The H.O.P.a ~er JIil~ agree to tranater to ea.oh other, 
aooarding to the procedure prori.clod bereinatter, all peracna, 
natimala or tormer national.a, ot the requesting ato.te, who aro · 
w:l thin their 3uriadioticn and are ebarged. w:l th or ocnvioted at 
an cit.,_ ocmlitted with the intent-, further the oauae ot tho 
en.., or ~ meana at bJ poww or opp,rtunit,' o.ttarded by a. state 
ot war or armed hoatU1tiea, or by hostile oocupaticn ot 
tp-r1tC17 ti tile requeatiJJs state • 

.Article Ill 
TIie tranatora prori.ded tor 1V Aniolea I ond II ahall be 

ottoctod notwithstanding en:, ocntentim that the offence was 
ot a. poUUeal oharaoter. 

· Artiolo IY 
The request tor tranater ahall be tranad.tted through 

the diplanatio channel, and shall be executed by the appropriate 
Ge$1tivo or adnd.niatrative authorities of the roqueated atate. 
The penon whoao tranater ia requested. under the tems ot this 
Convention ahall in no oaao lave reoourae to eaY torm ot 
judicial prooedure proride0d in the extradition treaties, laws or 
rogulaticna ot the requested atato. The request shall omtain 
in 8Z"7 event J 

P.T.O. 



l. In the oaae ot M alleged offender 1 

A. 1° the identiv,· nati~ity_ (it' known) snd deaoriptioo 
ot the alleged affend..,X'; . : . . . 

2° the doaoription -ot the allegod af'fenoe and the 
maxj,ma, penalty ·whiob can be Wlioted for that ottJenoo. 

B, 'l'ho Gonmment rique■ting tranater ahall in every oaae­
g:lve written auuranoea to the Qwernment tran whan the 
tranater .18 roqueftted to the efflol ~,•-. .. . . 

1° that the trial will be oonduoted 1n aooordanoe with 
legal pr~dureJ 

0 . 
~ that ~dgment w:lll be pronounoed in opeu court; 

3° that the -alleged attender will be affiarded the aaaatanee 
ot oounael both before and during th, trial. · 

2J In :the aaae at a oonYioted· atton/Jsr 1· 

-
1° tho identity, nationali\y (11' known), and doao:riptim 

at the ocnv:l.oted ~rJ 
0 . . 

2 the deaoription ot the offence and the panal. ty impoeed.J 

3° the original m~ an authenticated oo.w at the ~dsment gsa 
'tv ,the appropriate court in respect at the otteooe and 
1n the preaend, at the offender. 

Article V 

~ H.o.P.a mey decline to transfer to each other their 
own national.a and former nationals. . . . 

: 1'he Party ~t}q.n who-.e _juriJldiaticm the· ottanoe -is -alleged 
· · to have been· ocrmdttecf m,q ·a.~~u.n• to .~er IN01l p.e.r.son. · 

. In all oaaea 1rhf?re 'two or in.ore. ,~.O,P •. 1 i,..qu,a't .. the 
tranator ot the eame alleg~d offender,· auoh perHn.-ahal.l be 
tranaf'erred tint to the Govennent ot the State, the national 
legialation at whiob oontaina the hearieat ni ax1nma penalty :In 
reapoot at the alleged offence regardil1g 1dJl ah tranater ia 

requested. · 
Where the maxi.nun penalties 1n reapeot tot the Citfenoea tcr 

whioh tranater ia requested ore the same, transfer shall tirat 
be effeotod to the Government 'whiob f'irst requested the tram ter • . . . 

Article VI 

l. It at the time when the request ia :made the alleged offender 
1.a undergoing investigation :or is on trial 1n the court■ of ·:the · 
1-equeatod ■tate far a arime 1 whether a war crime or not~obis 
P-vli■ho.ble with a higher max:tnm, penpJ.ty than §hat tor ob the 
trunai'er 'la regueated1 that at'ate may decline to transfer him untU 
the prooeed.1.nga ore terminated. · 

2. In the CMMt at sentence at detE.tntian 1n a penal institution 
having been pronounced, -'the exeout~on at the aentenoe shall be 
auapended, if the transf'er ot the convicted person is 1'3 quested 
1n acoordanoe w1 th Articles I or 2. 

I 



.. ,-
'• A •entenoo ot death ahall howevui be eteauted al.though mo ~ 
mare ot the High Qanwaoting Parid.ea havo reque■tD d tho tranator 
at the ottenc'lar, . . .. 

. ,.,_ When en alleged ottonder wboae tranater baa boen requeated by 
two or mare HSgb Oon-.ettlg ~ hu boen tried and aen~noed 
l:lr' their •~, the aenteneea ~ 'be eaoaato4 in -~tho · nate■ 
ocnoeine4' In 1he order ot ~ ·a.ateaa ~i4e.4 that, ·U the 
ottender·hu 'been ■enteneod t~ ~ la -caa ot tile_Nciue•tina 
atatea be allal1 bo ~.-red to that nate t~ oxeautian. . 

Artiolelll 

Tbo Gonmuonta at the H.o. P.• agree to al.law the tran■it 
through their toffitQfioa at per■~ wb> an being tranatoned 
'tv ono ~ tho Pu-tiea 'bo 1rbe P1911ftt ocnnDtica to aaalhor Pu1er, 
011 pl"Oduot1an at a eu-f;iftoate emanating t'NII !Ibo Government 
ot the ltato frail wbaa tho ._■tar ia obtain-'• Dllrin8 tlul 

I' paaaage tbzoOQgh INOh territoriea the paaca beins _.autvred Md 
bi■ eaoori 1111V' bo aooaapaniec1 lr ot'tie.iela cloaign&taod ltf the 
GoVvnantaOCIIIOUMCl. 

Art.iole VIII 

the H.CeP•• egreo to produce a, tho time ot traneter all 
doa111111mta_, Qhibit■, or iur·olber tbing lltiiah-. ._ye ae 

pz:oat ot tbe all411o4 ottoneo. 

(a paragraph 011 ~oial. -a■aia~ n.-wod) 

Article Il 

The Nque■tiag ■tato shall lloar all eosta arising out ot 
a tranater made at its requut under~ tol'U at this oonnntian. 

Ar111ole X 

The pI"Vsent Oonventicm emetitutea on exeeptian.al me/\8\U"O 
and shall not nttoct the operatim ot any treaty ·d extra.diticn 
between or among the a.o.P.a exeept aa ~ be express]¥ provided 
by the term■ ot this Convention. 

New Article 

Tho provisims ot the present Ocaventicm ore vtithout 
prejwli.ee to 01\Y arrangements t.hat mq be made far the surrondor 
ot war .-1minala and other wnr attenders to anm118mational court 

Article XI 

(Denanoiatim and termiM.tim text proriaionally r,;,aerved) 

Article XII 

'l'he present Convention shall be ratitied. 
Bo.Ufioatim shall be deposited a.a soon as poasible with 

. .. 

• • • • • • •• • • wo will notify 8UDh doposit to all signatories. 

P.T.O• 

• .. 
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Article XIII . • . . 
. . ! . • ; . • ,' · , .. t ..,., • •• • • • • •• 

.. . • • • • r : • • • •• , ! • : r • • , "' • •• . 

.. ~ ·present acnnnucm· -.~ ·oane ~~o t.,~ ~ an,_ mqnth 
after the clat.o an whtoh:~i.~ lbAl,l . u.ve .be.,, n:tUloa.. cm,. 'l>obalt 
.at two at the H.O.P. •• .. Thereat.i~ it _;.8hall .talce ,ttecit :ln the 
ouo at each H. a. P. OM manth atter the <late ot :the depoei t at 
the ratitioo.tion an ite behalf wl. th •••••••••• •• 

1 .In ta:lth whe~t . e~ •. •~.:'· 
, .. 

. . ·: • '• . . .. . 

. . 1"' !; • • • 

. . ~: .. 

. . ' ', ... . 

.. :; .. 
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• J!2!!: Thia 1a a prel.1nd.n,.r,y docn.aent 1nteMe4 exoluaivo]¥ tor 
the pereon,IJ. use ot IDl!IIDl:>ezts or the O<lllld.aeicm and their 
subatitutoa. 

OOTD> NATIClfS WAR CRIWl!S OCIGCis.clIClf 

----------------

prepared by the Sub-Oamd. ttee 

P.Ala' I: JURISDICTIClf TO M 0l'FJHlES 

(1) wi-t is the nature ot the offences themselves? 

1'td.a has been 4et:lno4 by O<Jmd.ttcfe II's A.rtiole A (PNuaa l) 
and Art:lole B (~US8 29). 

(2) Preuss Art.1.oJ.-e 2 provides thrlt aJJ.ogod offenders shall bo 
punishable irrespective or their 1'8hJc r;r position, 8Z14 punish­
·mmt mq be 1ntliotod not merely tor tho oamlssion ot an 
ottenoe but also £or ~ring, oausing, a:ld.1.ng, abetting or 
:lnoit11'lg another ponon to 00111rd:f; the otffmae. 

(If' re11ained, ilhis .fOl'UIJla should perhaps be completed by 
:lnoludina a ref'orenoe to f'ailure to prevent tho atrenoe being 
oomrd. tte4). . 

B. Pers01'18 qver whom the court has jurisdioti."1 

Ocn:d.t1Do II'a .Artiole A (Preuss 1) limits the oouri's juria­
cl:lotlon to~ ot the &rm8d toroea, the civilian authorities, 
or other persons aoting under 'the author.I. v ot, or olJlim or 
ool.our ot autharity ot, or 1n ocmoert with, a state or other 
political entiv engaged in nr or armed host:l.lit:l.os with or in 
hos tile oooupa tion ot teITi tory of the United Na t:l.ons, or aey 
ono ot them". 

Is this satisfactory? 

o. Relationship between the oourt•s jµrisdiotl.on and t.hat ot 
national oourte 

ihe court :ls intonded to denl with attenders whom theN is 
sane reason not to bring to trial. 1n na ti anal courts , How 1s 
the distinction to bo made? 

/The toll<7,dng 

., 
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1ho tollowing are suggestions which were -.ae in Ccmu:ltu,e II 
when the Oomud.twe was 4:laouaaing the question Vlhother tho 
international oourt was required or whioh are containod 1n the 
Pl'euaa dre.1't:- , . 

. . 

( l) Where tho alloged offender :la ·charged \7.l th ottences. cor.m. tted 
in the wrritoriea ot mere thAn ano tmited Nation ar againat 
national.a ot 1110ft than cme Un:l~ Nation .the trial. must bo by 
the' 00\.lrt unless the nat:l.ana oonoernod agree to his being tried 
in the courts ot one ot thou- number (Preuu ~ 27, par. I+) 

(2) In oaaea not faJl:Sng wi~
11
i1) above tho Unitocl Nation against 

whom the ottenoe baa been tted ma.y at ita <Mn disorotian 
ti-y it either in its awn oourta or beloro tbs international 
oourt (Preuss Ariiolo 27, par. ,>. 

(3) U it so ~~hos, a United Nation has solo ~acliotion ovm.• 
war crimes oommitted by its nationala or former nationals unless 
the ouo falls under (1) above (Preuss Artialo 27, par. 2). 

(4) In oaaoa over which no national oourt baa j.r.l.sdiction the 
allegod ottendar JI1.USt be tried by the oolri. 

It appears tran the Oa!lrd.tteo•a cliaauaaions that suoh oases 
were (tor example) expected to occur · 

(a) aa tho result ot tho alleged United Jfation not regarding 
the o.f'tonce as punishable l>Y ita oourts and teellng tor soms 
N8.8on (e.g. oonstitut:l.onal reaaons) .unablo to alter ita 
law so as to give i ~ oourta jUrisdiot:l.on; 

(b) as tlie result ot the otte:noe being one ·over whim no 
nationa! oourt oould have or aasumo juriacliction. 

(S) !l'o encourage surrender ot alleged offenders by ~utral ,tates, 
the IIUITOnder should be mado to tho court an4 the trial be held 

· before the oour1r. 

( 6) The oourt· should have sole juriadiotion to try Hi tlor and other 
arch oriminal.~, since it alone m>u:J,d have enough prt>st:l.ge and 
could be tt-u.eted to intliot proper puhishlaent. 

Note: An alternative -_, (1) above wo4ld be to entrust the War Crimes 
~ Oomniaaion or other United Nat:lans polit:Loal orgnn \7.Lth the 

right to dooido disputes between G<,vor1uwnta a.a to rlho should 
try a partioulM- orimiJ1al. where mN\Y oJ.a.imed to try him. 



• 
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PARf II: AlJXILIARY JURISDIOTIW 

A. Obta.ining oustod,y ot war arim:lnala 

Under tho Preuss dre.ft the United ~tian having oustoa.Y ot 
an alleged otfendor, TThom another Uni ta4 Ha tion wiahea to 
put an 1rlal, never hands him over clil'oc'fil3 to the ~ tter 
state o.s is the oaao undor tho ~nster Convention. It 1a 
the oourt ,1hioh calls tor the han41ng owr ot the alleged 
attender, roooives him into its ami oua1;od.Y, and, if 1 t does 
not try him, hands hio CN8r to the appropr.late Uni tod Ne.t:l.on. 

The question arises uhether there is aey pl.ace tor this 
system if the Transfer Convention 1a adopted. 

B. Prosecution before the oourt 

Should the prosecution ~e conducted by an organ ot the 
court, or of the United Hations or indiviC,ually by OllOh 
United Nation? 

If' there is such an organ, should it have the p0\78r to 
select persons for trial before the court, as in the Preuss 
draft (Article 22 pnr. l,.(b) and Article 28 par. 4) ? 

/ 



N9'•1 !ld8 ~ a ,..~ ·deNU11·• lntende4 aoluaiwl.Y tfll' 
the peraanal uae .ot members of the Ocmniaaion and 
their aubatitutea. 

SECRET II/24. 
10 Jw3, 1944. 

• ...... I:. ' 

! .. UNITED NATIONS WAR ORIMES OOMMISSION 

00MMIT'l'IE II 
Qtl§§tIOH w ESTAJMSHD§ AN INDRHA'J'IO}Wi OOURT: 

JURISDIO'l'IOH AND APPLICABLE LAW · 
I 

Progreaa ma4e down to Jl.lzy 7, inoluaive. 

· ·· At ita two previoua Meting• the 0Qllld.1rtoe. adopte4 w first 
reading Aniolea A, B ana -~, (Dooa. Il'/21 (1) and II/21 ~) ), 
~ down the ·Jdnd ot otfenoea to be dealt with by the court, 
the law applieable, and the per■ona capable ot being proaeouted tor 
the ottenoe• in queattcn and the degree ot oonneotian with the 
offenoe 11hioh aigbt llllke them liable tor punishment. 

Notice hu been given by Dr. Eder and Monaieur ao Baer th&ir 
they propoae to re-open the quelition ot inoluding 1n Artiole Ba 
retorenoo to the general principles at orim1nal law. 

At the Meting of July 7th the Oamnittee ~her oonaiderod 
Doc. I!/23 entitled "Questions as to the Juriscli6tion ot the 
proposed Court", parts A and Bot which had been dispo■ed of 1n the 
previous meeting■• The reaul t of the 41souaaion wa■ as tollon · 1 

PAR: 11 O. 

Point (1). Iii waa dooidod to alter the text to read : 

"Where the alleged ot'fender is charged with otteneea aamdtted 
in the territories of more than one United Nation or against 
national.a ot more than one United Nation, and the question 
which United Nation shall bring him to trial ia not gover,ned 
by tho "Convention for the Transfer of War Criminals and other 
War Ottond.era", or otherwise settled t:,., agreement, the trial m,q 
be bet ore the o ourt ... 

Point (2). It was agreed that subjoot to para. (1) a United 
Nation against whioh an offence baa been cormd.tted ~ at its 
own disoretion try the offender either in its own courts or 
betore the international court. 

Point (3). according to w}q.ch a United Nation would have soli> 
juriatiation Otter war orimes oamnittod by its nationals or former 
national.a was rejeeted, and it was agreed that the point tell 
tmder the 'l'ranst'er Convention and should bo raised 1n 
oOMootion with it, 

Point (4), relating to ce.aes outside the juriadiction of national 
oourte wa.a reserved. in the hope that the Comnittee mi ht d.isouas 
it in the preaencse of certain members who considered the court 
neoeaaa.ry far the purpose ot dealing with oaaea ot this kind • 

• 
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Point ( S), regard1ng :the . tn.U'Nndor · at &ll~gect· · att-• to the 
ooun b,y neutral atate1 waa re.jeot~d ae ·1noonaiatent with tho 
Tranator ConYention. 

Point {o), to the ettoot :that the court alioul4 havo 1ole 
Juriacliotion to try Hitler, etc. waa reaened 1n or4Qr to be 
diaousaed, 1t poeaible, when 'tile member• »ropoang W■ 
oourao wero present~ 

PARt , II 

Section A, oontemplatine use of the oourt to obtain -ouatoc\Y 
.·. ot ~ orindnal.a ~s rejeotea, aa inaonei Aent with previous 

t!,eo•icna·. of the Ooaaittee. · . · 
·.· ; .. ·, 

Sectian B, .relating .to the attachment to tho court ot.an .. ~gan 
to oCl'lduot .proaeotiana waa reserved in order to be 41aowaae4, 
1t poaaible, when .certain membera 1n tavour at ■uoh an 
inatitutim wero present, 

:' 
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Note: This is a preliminary dootment intended exclusively for the 

personal. use of membors of the Cosrmission and their substitutes. 

SECRET II/25 

lB Ju.Q' 19ft4. 

UNITID NATI:(1{8 WAR CRIMES CCHCISSIClf 

• 
Notes on tho Second Reading ot the "1'l'a.nafer 

Convention" (Ir/22) at tho Ccmnittee•a meeting of J4. July 

Desar:l.ption ot purpose ot the Convention 

It was decided to substitute the word "surrender" tor the word 
"transfer" throughout the draft convention on the gE"Ound that it 
was the appropriate legal term • 

.Artiole I 

Thlt- opbning words were changed to: "The H.C.Ps . nutuaJ.Js agree 
"to -surrender to ea.oh other for the purposes of trial or exeoution 
"91.. judpnt." Those m>rda appeared in the Minis~rs ~ Justice 
clrai't. 

The SECRETARY GENERAL pointed out that the description of the 
persons to be surrendered tmder this Article, viz. "persons••••• 

"charged with or convicted ot an offence against the laws and ouatoms 
"of war" , did not correspond ~o the clesoript:l.on ot f,ar crimes ado:\>ted 
in Artiole A ot the draft on .the International Court (Doo. II/21(1) ). 
whioh 1,s "War ar~s. including offenoes against the laws or ouatoms 

"of war." 

Dr. LIANG repl'ied that the two drafts would heed to be harioonised. 
when the drat't 011 tha Court ,ma finished. 

Article II 

Amended to read as follOWB: -

"The H.C.Ps. further mutually ngree to surrender to ea.oh othor, 
"according to the procarlure providod hereinafter all persons, nationals 
"or former nationals of the requesting state, who are u:l.thin their 
" jurisdiction and are charged with or convicted ot ivi.Jut a.id or 
11 oomf ort to the enentY' or of an ottonoe oomnd. tted w:Lintent to 
"1'urther the oauso of the enell\Y or of an offence oor.trd.tted by nw.'3ans 
"of the pcmer or opportunity attorded by a a ta te of T/8.r or armed 
"hostilities or by hostile occupation of territory of the requesting 
"sto.te". 

/ Article _III 

• 

/ 
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Artiole III 

No ohango 

Artiole IV 

.· To .take aooount ot the to.ot that the United States and probably 
the Uni to4 Kingdom will employ mill tary tribWl&l.a, the following 
ohAngea were made:-

At l.B.-2° rea.4: "2° tha.t judpnt or tindinga mi aentenoe 
"will be pronounoed in open col.U"'t?; " • 

At 2.-3° read: 113° the orig:tnal or a.n authenticated oopy of 
"the judpmt or t.ind.ir!S! and acmtonoe given by the appropriate 
"oourt in ~apeot ot tlie oHenoe and in the presenoe at b ottender. II 

Add tollovrl.ng mnr final paragra.ph: "The term 'oourt• u 
''used in this Artiole shall inolude a. military tribunal." 

Articles V &: VI 

To make the meaning clearer, the ·tollow.lng text Tl&S aubat:i. tuted 
tor the existing text of the seoond paragral>h ot Art:i.ole V, ru. 

"A H.O.P. mlY refuse to surrender an alleged attender, it the 
"offonoe tor '\7hich ta& surrender is requested was oormd tted ri thin 
"that H.C.P's. jurisdiction. " 

The decision on Articles V and VI naa adjourned to the next 
tl9eting of tho Oamd.ttea 1n order that a qu.est:i.an re.iaed by 
M. Milanovi t.oh might be :f'u:-ther eXD.mined. 

p:rticla VII 

No change 

~ole VIII 

It was decided not to inBert ·the contompl.a.ted paragraph an 
judicial assistanoe. 

Articles IX &: X 

No change 

Ne\"1 Artiole ---------
The Secretary General was a.slcad to ~oee a newr text tor this 

li:-tiola. He ouggests the folloridng: · 

_, "If 81'\Y provision of thd:s Convention ohould oontliot w1 th the 
prov:l.aiono of aey agreement which -Y be oonolud.od between all or 
sow, of the H.C.Ps. for tho purpose of establishing o. joint trib\D'l.l:ll., 
'7hether civil or mil!tary, to try ,arsons aocuaed ot ottenoea 
falling within tha ooopo of this Convention, the lAtter provisions 
shall prew.il." 

Articles XI, _Jg~_ & XIII 

No change 

I 



~ 

I 

, 
'l'hia .ia a- ~ doeumemf in~ 4WJJ 1111 -.u · 
for the peramal use at members of the Camd.asim 
and their substitutes. S-t.e.-.Ji/2 i:, {1) 

Ir/26. 
1 August, 1944. 

UNI'1'FJ) ?W?IONS WAR CRIMES noMMISSION 

PRQJ?OSAL FOR A UNITED NATIONS mITMI :£RI!!UNAL. 

(Mr. Dutt' ■ proposal as amended 1:(y a 
Drafting Oamn1 ttee) . 

It appearing to the United Nati ma War Crimea Oarnisa~cn 
that a ' 

1. Tho Supreme Cannander, Allied ExpediticnalY l'oroea,may 
eatabliah militaiy tribtmala, and preearibe their oanpoaitim, 
powers and prooedure J 

~ Suoh militax,' tribunila have jurisdictim, without reterenoe 
to the territorial limits of the oamnand, to tr., all peraona, 
militar,y or civilian, who are with.in the custoc\v of their 
convening authari~ and who are charged with having ocmnitted 
aftenoes in violation of the laws and ouatCIDl!I ot war; 

'• Such mili taiy tribunals provide just and expedi tioua means, 
in addition to 81\Y international Court which m-, be established 
1:(y Ccnventim, rc,r the trial of persms charged with having 
oanmitted .atf'enoes in violation at the laws and ouatans ot war 
who are apprehended by the Allied Bxpedi tima.ry Poroea in the 
oourae ot mil1t8l')' ' operations or are transferred to tho Supreme 
°"""8nder by aey Unitod Nations Gonmment tor trial.. 

It is reoamended, therefore, that the thited Natima 
Gavemments request that the Supreme Oclllnander, Allied Bxpeclitimar:, 
Poroea, appoint such militaiy tribunal.a, as he mq oonaider 
adviaeple, for the trial at any persma who are charged with having 
oanmitted ottenoes in violation of tJie laws and OllStans of war 
and who are apprehended 1:(y the Allied Expedit~cruuy Poroea in tho 
course ot militaiy operationa or are tranafel'l'ed tot.he Supreme 
Oamnwlder by 81\Y United Nation tor trial. 
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New toxt aubm:1 tted 'IV the 
Dratting O~tte9 
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· . ~-9~anant 'with t~· boow Dec~tion; lat Nonmber, 194-3, ~ 
principle ia aooepted 'tt, the United 'Naticma War 'Orimes Oomniaa1on 
that, with the o~eptim ot major ·war ' orindnala; whQae otfenoea have 
no particular ·geographioal ·looal.isatJ.m, .war orind.ii~; upon 
a.pprehenaion, Yd.~l be .. ni -ba.olc to 1'1w cwntriea in -~oh their 
orimea were oamd. tte4 in· crder that ~ -~ .·be ~•d by the court■ 
at auoh oountri••• The .i-.nticnecl ·oountriea tbua have a paramount 
right to auah or1ad.iaal.a antl their courts have pnmar., juriadiotim. 
The reoomuenda.tian ocntainod herein iri ·made in tull recognition 
ot theae prinoiplea. 

It ia rooognir.ed that a mill tor., oanmander .. ot an ~ in 
campaign haa full power to cmatitute m.tlitar,y tribunal.a and to~ 
all ¢'tenoea againat ar aftooting such ai,qy or arising out at an 
incident 1;q_ :tho operati~ cl t.he enenv or :poracma aiding or uaiat.:lng 
th~ eno'nty. · It ia reoognir.ed aleo that a mill taiy ocmnander ot an 
ant( in oooupatian ot enell\Y territoey haa full power to oanatitute 
milita17 tribunal.a and to tzy all oaaoa involving the aatety or his 
a.rnv or tho maintenance ot law and order. AocardiJlsl3, auoh ottonoea 
and onaea are not wi~~ the purview at the roocmnando.tim oontained 
heroin end the rooamiondatian ia · not to be oonaidered aa a lim1 tat ion 
at t~~ principles or aa a roatriotion upon the me~tioned powers ot 
au.oh mili ta.1')" ocmundera. : • 

The United Naticaa War OJ,IJnoa Oamd.aaian will reocmnend to the 
United Natiana 'Che oroatian ey ocnventicn ot e. United Nations· War 
Crimoa Oourt. ar Tribunal, tor the trial ot oertBin wiJr. 91"iJni,:lala. 
Honowr, it reo~zea that delq may ooour while ·its '·~ .0QJ1¥ndation 
and the .. ~opoaed oonven,~cn are boins ocmsidered by ·tru, tmited Nations 
thero~_ .. e.N'eoting the oQe4i t10WI trial at oaaea. Aooording:cy, 1 t ia 

. . deemed neoe1111ar,y that some tribunal ar tribunal.a be established 
,!!l interim to try certain war ariminala. 

In oaae a United No.tiona War Crimea Court or Tribunal is 
established by oc:nventicm it 111 considered deoi;o.ble tho.t,in add1t1on thereto, 
othor tribunal.a be onabliahed to try suoh war oriminala o.s ony 
United Na.tion WJ¥ ao request, to1ho end, tha.t ever.r means far tho 
otteotivo prosecution ot war crind.nala are eatabliahed and maintained, 
nnd that no war criminal 011oe.pe11 trial and punishment by reaaon or 
the inability to effeot e. speedy trio.J.. 

It appears that the supreme Oorrmander of co-opero.ting United 
No.tiona militozy toroea 1n eeoh theatre or operationa hns the power 
nncl ia entitled to ostabliah military tribuno.la Md prescribe their 
carrpoaition, power and procedure. 

P.1'.0. 
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It further appears that aueh. milito.r., tribunal.a have 
jurisdiction to tx,- all persona• militar,y or oivillan• vrho are 
oharged with having ocmnittod war orimea end ore within the cuatody 
of their aanvoning authority, 

~-: 

It ia boliovo~ that auoh nd.li ta17 tl-i'bunala provide a just and 
expeditioua meana tor th~ trial ot war orim1na1a pending the 
eatabliahmont ot a United Ha~cna War Cr1mea Ooun or 'l'ribunal, 
and thereatter in adcli1;1an '° auoh oouri or 'b'i'bunal. 

I 

It 111 reoamnenc!od, thoretoro. that the tbliied Na.tiOM Government■ 
request that tho~ Ocmnan4er at oc,..opera1d.ng United Haticu 
militar.,· . .f'aroea in each theatn ot operat1ona appoint mlli~ i 
tribunal.a tor tbo trial ot enasr national.a who a.re oharged with 
having ocmnitted artenooa in riolaticn bf' the lan anc1 ouatana '1f 
wer, upcm the tolloring ocnditiona a 

.i 

{a) That, in aooordanoo with the tirat paragraph honot, a United 
Naticma Government request in writing that woh enenr, national.a be 
tried ,by auoh. a tribunal.. 

(b) That 1n acoordanoe with the tint paraarapb _..ot and 
cmaiatenl with tile ~•diotian ot auah tribun,-1•1 the Un1ted Hat.icm 
10 requeating •~atrial aurrender ouatoc\Y t;Jt. . the Q.OOW1;84 to the 
oan.wning authority ot the tribunal. 

(o) That the United Nation ao requesting auoh a trial produoe 
aubatantial evidence at the pilt ot ~ aoouaed and tully oo-opoi-ato 
wit!\ the o0ffl'ening autharit7, or his deaignoe 1n the pzoeJ>N"&ticn and 
trial ot the ouo, inoluclina the attendanoe ot W:S.tn••••• ana: the 
procluotion ot doomont&17 and other evidenoe, 

(d) That the tribunal doea not sit in the territory ot 8J\Y 
Unitod Nation, exoept1Jlg1 however, when MOUl&Z7 the ten-itor., ot tho 
United Naticn reqm•tizig 11\.\0h a triol • 

. · ( e) !chat 1n oue auoh a trial terminates 1n a tinal aentonoe a£ 
inp1.aonment the aentenoe ahall be executed 1n suoh manner aa tho 
supreme oa,nana.or ahoJ.l dil"eot, 

•I 
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II/27 
2 August 1944-

WAR CRThreS --
PROOIDSS REPORT BY THE SECRETARY-GENERAL 

For Articles adopted and decisions taken in previous meetings 
since the close of the gD.118ral discussion soe DOOUW)nts II/21(1), 
II/21( 2) and II/24. 

At its last ~et.:iJlg (27 July 1944-), Cormnitt~e II oontinuecl its 
disoussion of the questions rcgard.in.g ihe Court's jurisdiction 
which ·a.ro raised in Document If/23. 

Dr. Liang pointed out that the reason for not providing that • 
the Court should obtain surrender of v,ar orim:LMJ.s to it by neutral 
states was that a different policy had boon adopted by the · 
Conml ttee, and not the roaaon sta tod in Do<J\UOO~t Ir/24. 

The Seoret:lry-General was asked to draft an Article ~ 
clear the meaning of the decis ion recorded in Dooument II/24, 
Part l. O. Point (2). i1he :.:'ollo;ling text is herewith subi',dtted 
for this purpose: 

"Subject to the provisions of this Convention, tho 
United Nations may n t their o;m discretion bring 1>ersons 
accused by them of wn.r crimes falling ,T.i thin lU'ticle A. to 
trial either before the intorn!ltional court or before a 
competent national court." 

Tho quostion of trying Hitler and othor nroh-crirainnls before 
the oourt was raised nnd the follow.lng Article rTcl.S adopted: 

"The Unitod Nations may agree upon a list of persono 
accused of war crimes falline within ~\rticlo A. for nhose 
trial the international. oourt shall alone be oar,petent. 11 

The question of attaching to tho court an organ to conduct 
prosecutions was reserved. 
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SECRET Ir/28 
REVISED TEXT. 

29 Auguat, 1944. 

UNITED IWIONS WAR CRIMES COMMIS~ION 

OOMMITTEE II 

· ESTABLISHMENT OF AN INI'ERNATIONAL CRD.fINJ.L COURT , 

QUESTIONS CONCERNING THE MODE OF PROSECUTION. 

(M. de BAER) . 

1. Should the prosecution before the Intern~.tional Crimino.l Court 
be oonduotod : 

( a ) in en.oh case by a Public Prosecutor belonging to tho nation 
concerned in the crime, or • ) 

( ) should all prosecutions be conducted by a United Nations' 
Prosecuting Off ice attached to. the I,C,C,? 

Ii' solution (n) is adopted: 

What will c the legal basi~· of the prosecution (it shoul d bv 
borne in mind that the crimes char ge 1 will . 1ostzy be crimes 
by international l aw)? 

- In vrhoae nrune and how vill the prosecution be con:lucted when 
there are aevernl nations concerned in the crimo?. 

If s olution (b) above is adopt ed : 

Ia it gr -cd that i n this case the l o.• '/ to b o: )lied ·,,ill 
· e the l aw pr ovi e in tho Convcption instituting . the r.c.c. and t hat tho 
pr osecution wi ll be conduct ed, no:t in tho nome -of r:·no parti'culW" n . t ion , 
but i n t ne nrune of th United ations o.s a rrhol e ?. 

-------•v ------
'.l'he · f~llorlin questions are f r ed on the c:.ss ption t hnt the 

C0;.~-: · t t ec C' . r ecs upon a. Pr ose ut ing Off i ce ac'cint i n the nome of the 
Unite N tiona, 

2. t should be the funct i ons of the Prosecutin Of f i ce 

- To r ec eive the dossiers n / or compl aints? 

- To conduct invcsti -~ti ons ~ to the i dentity of )crsons p~cuaod 
,hose identity is incompl ct d M to the '7here "bouts of t e 

accuse , d to tclce steps to t his eff ect inclu i nc 
i nspect ion of \tn nzy- r ecor s , ocumonts or o.rch ·vcs? 

To arr st the o.ccused d t o r.sce t .in in each o e: ·mother 
the pe r s on r ested is t hu :)Cr e on 12 t e ? 

- To t -- e cl vn prcli r · , ry st t ment z of tl o ccusc ? 
P . 1'. 0 . 
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- To collect prelimina.r,y infonnation fran possible witnessos? 

- To take charge of exhibits to be presented to the Courts? 

- To formulate tho_ charge , to select ond prepare cases for trial? 

- To bring accused persons ond/or witnesses before the Court 
for trial? 

- To net before the Court on behalf of the Prosecution? 

- To keep record.a of • o.nd to centralise documents and info:nn._ tion 
on - war crimes? 

- To ensure that the judgments and orders of the Court arc 
carried out?. 

3. _ · If l.nrge numbers ·or ex-enemies, or whole organised groups 
(such a.s the Gestapo) are interned, should it be the function of the 
Prosecuting Office : 

- · To f erret out among them such persons a.a a.re or con be ~cused 
. of vro:r crimes? 

- To sift, among the material provided, that which can wsefull.y 
serve as · evidence in other oases of wDr orimea?. 

I 

4. Shoufa the Prosecuting Office: 

F\ll'lction only in respect of cases which are to be ~rought b.oforo 
the I.C.C.? 

- Or should it be expected to act in lieu of the Gerr.ic.n o.uthontios 
in the carrying out of letters of request or in OIIY other 
o.ctivity in which it is aaked to assist the nationo.l courts of 8JlY 
one of the United Ne.tions?. 

5. Hovr matzy" members· :ahould the Prosecuting Off ice include? Should 
it _be presid.eq over by a Chief Prosecutor, responsible f or the ·good 
adrrdniatration of the Office?. 

6. Should the Chief Prosecutor 
I 

• Be constantly in touch with the wer· Crimea Commiss i on? 

- Follow the governing directions given by t~ Wo..r Cr imoa Canmission? 

- Be chosen among the members of the War .Crimes Commiss i on?. 

7. What should the name be : · · 

- Of the Pr osecuting Office or Commission? 

I 
in English 

- Of t he Chi ef Prosecutor? and 

- Of his deputies? in Fr ench? 

8. ~ whan should the members of t he Prosecuting Office 
be appoint ed & 

- I iVid ' .lly by each one of the United at ions ? 

- ~ confer ence of r eprcsentnt i vcs of i:i.embcrs of the 
United N t ions? 

;, 
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- IiY" t h r.c.c.? 

- By the Unite~ Nations Wo.r Crimes Commission? 

- By t he Le8£ue of N .tions or vtiatover world ,".uthority t o.lees 
its pl ace ? 

- Or should the United Nations War Crimes Canmision be cr 5cd 
with the Prosecuting Office?. 

'.1 . For h ov, long s houlcl the members of the Prosecutin Of fice 
be .. ) .Joint ed 

- Fo;r: tho whol e life of t he I.C.C.? 

- For 2 - 3 ~ 4 yeo.rs?. 

10. Should MY spec i a l qua lifications be required frcm t he member s 
of the Pr osecuting Office?. 

11. Shoul d the "Agency" v1hich has been r ecc.-ronended ,y the: Wor Cri mes 
C i snion be mer ged into the Prosecut ing Off ice or should t he oe t '7 

- i cu r emain separate?. 

,, 
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N9'e1 1'h1• ia a prelillinu7 clcaa 1d iJttenlal ·--.l.ai.,eJ¥ tor 
the personal uao ot mellbera ot the Oclaldlaicn and tbeir 
aubatiwte1. 

I'I/29 2,--.19"4. 

The pre■ont pnper 1• oiroulAted in ,oapaao to Ooalld.,too II' 1 
requeat tor a dooument abow1ng tho nault, 4om to 4a"4 ot ita 
cHHU11!011 ot the juri:a4ioticn to be gf.Wll to the <Joun, inolwling 
the la.w appllOQble 'iv it. 

It oantaiu all the artiolea adoptlecl in tJ,NI ••dt.D&, or ant1ie4 
by me cm the Olaml.ttee•a !utruoticaa, X haw made a tn ehepe to 
remove awkward expNaa1ala. 

Tho tum •High Ccmbaating Partiea• bu been aubat111uted tor 
•United Natiaua". The latter~ aee• opon to aerioua 
objeoticn an two grolmda& Then ia no aftleial ......-mt aa to· 
what state.I it inolwlea and d.itterenoea at opinica 011 tie p:,int mq 
ex:lat or an•, and, ewn it the exaot ~t. at the upnaaicn wore 
tixe4, there ia no oertdnty that all the thiW N&'U.ma will be 
parties to the Ocmftntim. , 

I ho.ft inserted me ortiole :. Art;iole AA• m 11\Y own init.1.at.iw. 
It portOZ'DIII two purpoeea s 

a) It provides tor oreating the Court and gi~ it the ~a41otion 
deaoribed 1n the other arUolea. 

b) It deoJ.a with a queatim ot ~ction not yet c11aouaaed, neme].y 
that at oanpetenoe to bring the perams referred to in Article A to 
trial betore the court. 

AR1'ICLE A (ptwa l) 

1. War orSmea, !n.oluding otfonoea aga.inat the lan or ouatCJJ111 ot war, 
which haft been camnitted by members ot tbe armon torooa, tho aivilian 
authorities, or other perama aoting under the authority ot or c1a.im 
or colour at authority of or in concert with a stato or other political 
entity engaged in war or armed hostilities with or in hoatilo ooaupatim 
ot territory at the High Contraoting P3riiea or oz,:, me ot them, 
ahaU be 'puniahablo in a.ooordanoe with the pnm.dcna of this Conwntim, 

2. Other affenoea mq be brought under the proViaiona of thie 
CcaRntic.1. qy a ~ociaian of the High Oontraating Parties. 
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ARTICLE AA 
(Inaerted b,Y Seoretar,-Geural.) 

A joint tribunal, to be known aa· tho United Nations War 
Crimea ooµrt, ahe.ll be esto.bliahed by the High ~ Partioa 
1n aooordanoe w:l. th Articles , •• ;. and •• , • , below and ■hall haft 
i1m'iacliotion to txy and pronounce aentence upcn all persona~ 
b,y the. Governments of one or lilOr8 of the High Ocmtraoting Pertd.e■ 
w:l. th thfl' oamd.uion ot ottenoes to which Article A applies, 

ARTICLE AAA. 
• . . ~ t . . • 

l. Subject to the provisions or thia Canwnticm, the High 
Ocntraot~ Parties mq at their own 41aoreti~ bring peracma 
aoouae4 of offences t9 vmiob JU"tiole·• A applie■ to trial either betoa. · 
the United Natiorur ·war Crimea Court or betore a competent natiCIMll 
court or national militar.r oamdaaian or other militarT tribunal, .. 
2, The High CC11tre.oting Parties mq agree upon a lt-' ot peracna 
aocuaed ot war or:l.mea for whose • trial the United Ha.tiaaa War Or:l.mea· 
oourt. shall alone be competent • 

. ARTICLE B. {Preuaa 29) ( i) 
. . .. 

In the trial of persona charged with ottenoea to whiah Artiole 
A applie■ 1 the anted Natima :War Crimea Ocurt aha.11 awl1' · 1 

( a) General international treaties or omvantiona deolarator,y ot 
• the la.n ot war, and J,>Briioular troat:Lea or ocmventiana eatabliabing 
lawa ot war expreaa~ recognised b,Y the belllgerent atateaJ 

(b) International ouatana at war, .aa ovidonoe ot a general praotioe 
aocept~d as la.w1 

(o) The principles of the law at natiana, darived from the uaagea 
eatabliahed ammg oivil~sed peoples,_ tran tho lda ot humaniV, and from 
the dioto.te■ of the public CCllaoi~oe. 

(d) JUdioial deoisiCl'lS as .aubaidiar,y mans tar the dotermino.tim 
cl the rulea of the· laws of war. 

ARrICLE O (PNua1 2) 

All persona, irrespective of their rank or position who, 
eithe:r by a · positive a.ct or by an aniaaiCll, have oamiitted or attempted 
to c~t or have ordered, oauaed, aided., a.betted or incited another 
person to 9oomit a orime within the 111eening ot Article A shall be 
punishable as principals or a.coeaaoriea in aooordanoe w1 th the. 

· · provisions of this Convention. 

(1) Certain members . of Camd.ttee II haw given notioe 1Jhat cm aeocnd 
reading they will raiee the question of inserting tho "general 
principles of criminal l aw recognised by oiviliaed nationa °' aa 
part ,t the law to be applied by the oourt. · 

.. 

·--
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Note: Thia is a preliminary dooument intended exoluaive~ tor 
the peremal use of members of the Canmiaaian and their 
substitutes • 

_: UN1'l'ED NA:rIONS WAR QRlMF3 OOMMISSION 

?«>TES OF DJSCWSION AT COMMITTEE II ON 10:rH AOOUST, 1944, 
ON THE QUESTION OP ESTABLDIHDC A PROSBCU'l'I?G OPPIOE 

AT'l'ACJD!!D TO THE INTER•AlrLIED COURT. 

II. do BAER aubad.tted Document II/28 which he said was mere~ • 
· a aeries of queatiCl'lll tor cmsideratim by the Qannd.ttee and 
ocnt~ed no ,expreasicm or preterenoe tor any partioular solution. 

The firat ~aticm raised in the paper we.a a 

•ShOllld tho prosecution before the International. Orlminal Court 
, . · . be Oan4uotec1 I 

. er 

( a) in eaoh case by a PUblio · Prosecutor belonging to 'the 
nation cc:moen,ed in the crime, 

(b) should all ~oeeoutions be conducted by a United Nationa• 
Proaeouting Ottioe attaohed to t.he I.o.o. ?" 

It was agreed llhat the establishment ot a proeeouting offioo 
attached to the Court need not exclude the employment of natiCl'l8l 
proseoutans. It could be lett to each United Nation to emplqy the 
eyatem it pioefe~d, either generally or in a particular caae. 

The utility of attaohing a prosecuting office to the Court TtaS 

f1Ue&ticned by SIR OEOIL HURST Cl'l the ground that t~ Government■ would 
profer to have their own J.a1Grers to oonduot the prosecution. This waa 
the ayatem employed in the ~ermament Court of International Justioo. 

M. de BAER said that no doul>t the national. oourts and national 
proaeoutura woul.d deal with all ·oaaes that oould be dealt with by thom, 
but the propoaed court would dao.l with oaaea not suitable for trial 

' . ... 

in national courts and under the national lavr, and he did see how a 
national proaeoutcr apPOa.ring betore an . international court in a 
oriminal . oaae c~, .ua1ng the habitual t9l'D1Ula, "demand the application 
of the ·law". h'mixed courts of Egypt were a preoodent for o. court 
with international oharaoteristica before ,whioh oases were caiduoted 
through la"fG'era · attached to the court. · 

SIR CECIL HURST aW the projected court was · to apply intamational 
law and he saw no reaam wt\}' a national proaecuti<m should not invoke 
that law before it • 

. DR. LIANG felt ditfioulty in discussing the question at issue so 
la,g 'aa the Canm::lttee 414 not have befcre it a olaar ato.tement regarding 
the ju.riadicticn which waa to be given to ~o court• The questicm 
whether there · should be a prosecuting ottice depended an the nature of 
t)lia jurisdiction. 

MRe Dt1l'T felt the same ditfioulty ond it waa agreed that the 
Seoretary..Generol should circulate a paper showing the present stage ot 
the diaouaaiona regarding ~e oourta jurisdktim. 

P.T.O. 



· ,; ·i: -~; r:·. ·im, .'COl.BAN and M. MILA?l>VITCH felt that while ea.ch United Nation 
, should be tree to emplqy its own ~outor, a proaeouting oftioo 

repreaenting all the United Ne.tiona waa a MOUSo.17 adjunct to the 
oourt. 

MR. PELL thought the inatitutim neoeaaaxy in oaau where two 
atates claimed to proeeou~e the aame individual. tor the same orimo. 

X. tnPRJAN aupportod th1a 1'1elr,. -inatancwig au.ah a oaae aa the 
trial of H1mnl,er, · 

:.: M. GROS causido~~ ~_hd ~fioo would havo no work to do. 
i • 

SIR CEOll, HURi£ thought that the whole napcaa:lbili V tor 
ea.oh proaeoution should Nst with the state or states oonoemed. I£ . 
more than one they qouJ.d oanbine. U thon waa a. proaec,ui:J.ns -<:itt'ioo• 
tho 1ndifl4;;! states would quarrel with it or shift their 
roap<maibility ai to it, e,g. u regard.a coU,,otiai of evidence • .,, 

DR LLUG aa:ld auoh an office was essential it the court waa to tr.y 
Hitler and other arch oTWim1wua. u · not, he did not regard it aa 
uaetul, Wl\Y, tor example, should a Britiah proaeoutor represent tho 
Belgium GoveJonment?. ~ states w.1ahing to proaeouto the same poraan 
omld easizy combine, To create a prosecuting oft'ioe with nothing to 
do W0Uld diaoNd:S,t international machinery. 

MR •. Dl1l'T rot erred to the ijri tieh Privy- -Ocunoil as a cOUJ't. wbioh 
.Qould deal with international oaaea without haT1ng them br<lught betoro 
it ,by 1:9-,cyera r ·orm:1.ng p~ of the maohinery ot the: 00Ul"'t. 

• 

• 

MR. PELL could not see how if' it wer:3· decided to g1 vu the court 
juriadiotion against pera<Xla not entitled to the proteotion of partioular 
United Natiana, such as Axis nationo.la prosecuted by their Governments 
booauae of their race; religion or poliisioal opinions, the guil\y 
peraQna could be brought to trial otherwise than through a United 
Naticma prosecutor. · - ,,. · 

, , 

MR. Dl1l'T did not think this w~ so. K. GROS AND DB • . L;W«;­
auggeated 1ihat questiona regarding arol1 oriminala and . ~s national.a 
should be lott until. the Ccmnissicm we.a given power to deal with them. 

. "" 
M. de MOOR · supported t~e establi■hment of a prosecuting office aa 

neoeaaary f'or "the proeeoution ot o.roh or:l.m1nals, and of .rar oriminale 
whan the law of the ato.te concerned was not wide enough to punish 
and ot perscma who were outside all' .national juriadiction. The majority 
of tho United Natiais were not well equipped to conduct intomat:1.mnl 
proaeoutiona end were not rich enough to P8tV' large fees to intemntional 
lavera. The prosecuting oftioe would enable them to seoure the trial and 
oCIW'iotian ot war orlndnals more efteotive]3' and more cheapzy than it 
they wure left to lbeir own reacuroea. In ·:1.ts absence, ID8l\V or1minDJ.a 
might not be Pl:O&eouted at all. ) : , 

t ' • • • " :. , 

M. 0COLBAN oantinuecl to regard. . a .. prosecuting office as a normal and 
deeiro.ble adjunct ct ~e court. It Vf~d ~ piu-t ot tho Secretariat 
and need not be large or · expensive. 

M. CXPRJAN augge~ted tho.tit would~. ~he complicated oases which 
~ before the court and t~ this fact .~ a prosecuting ottioe neoesaary. 

-,.-
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MR, DUl'T 'bbought tho staff at af'fico could not tail to bo 
~umoroua and expenai ve, and doubted it his Government would be 
prepared to aha.re in suah expenses, 

SIR CECIL HURST said ocnaidera.ticna of expenee oCQJ.d, · untOl"tunatoly, 
not be ignored in setting up on international institution and the 
f'aot thn.t it would be a omvanienoe to aane United Nationa waa not in 
:lteelt a l'eaacn tor creating a proeeoutin,g ofN.oo, 

K. ~ JIX)R oonaidered :lt•.to be a neoeaeiv, not o. oonvenienco, . 

MR. PILL urge,:l that tho Oarmiasion should prepare in advnnoe to 
deal with all oaaea which ware not at present Vlithin its oanpetenoo 
but whioh it might be audd.enly called upon to deal. 

I . 

M. MILA.NOV1TCH suggested that each state might maintain and PO¥ 
for a ropruentative in the proseouting af'fioe. The deo:lsibn to sot up 
the af'fioe might, howwe.r, be adjoumed until the Canm:lssim knew 
whether the court would try Hitler. • 

SIR CECIL HURST said that tri~ for war orimaa '7ould have 1lo 
take plaoe in several fields ot operaticn1 • not 118l"Oly 1n the Weetem 
D.Jropean field .. and not cne but several pz-oeec,uting ottioe1 would 
be requil'ed. It might be difficult to find lawyers to etatt them. 

M. CIPRJAN m the oontre,r.y thought cne office in Europe would 
, be auff ioient- ... 

On tho motim ot M. MILANOVITCH it was d.ooided to postpone any 
dooision on the qw,ati.cm of a prosecuting ot'fioe and paas to other 
questions regarding the proposed court. The tirat aubjootJ to be . 
considered would be the question at creating· tbitod Nations M:111'\acy 
Tribunals (II/26 in the revised veraioo to be produoed by llr. ni1.t, 
Col. Hodgson and M. de Baer). 
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This is prelim:l.nar.y dool.D'.llent intended e.xaluaivoly 
SDJRET for the pQl'sonAl use of members of the Ca:nission II/31 

(l) 

and thoir substitutes. 

UNITID NATICfiS WAR CRIMES COl,00:SSION 

- _..,_ ---------· -----.. -----· 

CONVENTICli FOR THE ESTABLISHHWT OF A - - .._.._ _____ _ 

Draft Articles on the Ele_5St_!_on and 0re:!sa tion 

of~ Court (~s C1hap_tez:_I_Ij 

(Adopted in first reading on 24 August) 

Artiole A (Preuss l) 

28 August 1944 

(N .B. This text wo.s adopted some time a.go - see Doo~ II/29. 
It is reproduoed because it is ref'en-ed to in the sub-
sequent Articles). · 

1. \Var orimas, inoluding offences against the lav,s or oustoos o£ 
war, 't1hich have boen oomni tted by members of the armed f orcas, th~ 
civilian authorities, or other persons acting under the authority 
of or olaim or colour of authority of or 1n oonoort with a state or 
other poli tioal entity engaged in ,1&r or nrmed hos till ties ,71 th or 
in hostile occupation of territory of the Hi h Contracting Parties 
or aey one of them, shall be punishable in ace rdance vdth the • 
provisions of this Convention. 

2. Other offences may be brought under tho provisions of this 
Convention by a decision of tho High Contraoti.118 Parties. 

Artiole A l. (Preuss 3) 

(This replaces Article AA of Doc. II/29) 

There shall be established for the trial of persons charged 
with the oODJrilission of offences spe9j.fied in i\rtiole a United 
Nntions We:r Crimes Court comprising\J.J suoh Divisiona as nay be 
constituted in accordance with tho provisions ot Article , 5. 

' 
Article A 2. (Preuss 4,) 

The f'irat meeting of too Court shnl.l be in London. It shall 
there decide upon its seat , ,mioh it rrtJ.y change a t any time • It 
may decide to meet elsewhere than at its seat. 

Article 3. (Preuss 5) 

The Jud ·as of the Court sh 11 b nc.tionals of the Hi gh Contr ct­
ing Parties and shall possess the hic;ilost legal UAlii'ications 
They shall be conversant rd.th one of the of fic i lan Ges of the 
Court . 

This word, suggested by Sir Cecil Hurst, soo,· 
11\71 th" since all t ho Di vi ions (Chambers) 

, ore, accur te t hAn 
of equal uthori ty. 

• 
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Article A 4,. (Preuss 6) 

The Court shall be composed of Judges oleotod in acoordanoo 
Yri th the provisions ·or lu-tiole 6. 

Article A 5 (Preuss 7) 

1. For the trial of cases tho Court shall sit in Divisions. 

2. Ee.oh Division shall consist ot not less than five Judges ilho 
shall be de~ignated from time to time by the President of the Court. 
1be Divisions shall sit at such places, and shall continue to 
exist for such periods, as the Proaidont rrAy determine. 

3. Not less than five Judges shall sit to hear and detcrr.tl.ne enoh 
case. 

Article A 6 (Preuss 8) 

(N.B. This Artiole has "een redrafted by the Secretary 
General to adapt it to Comnittee II's &oisions under 
earlier Articles and to the rOle ,mioh the "Panel" is 
a.pparentzy going to play 1n the COtllDi ttee I s oherae) . 

The (0first) Judges of the Court shall be elected in accordance 
with the following provisicns from a Panel of persons having tho 
qualifications ~pacified in Article A 3: 

a) Within thirty days of the ontry into fore& of this Convention 
each High Contracting Porty shall appoint three duly quo.lifieid 
persons as members of the Po.nel. The names of the persons so 
appointed shall be transmitted to His Britannic Majesty's Principal 
Secretary of State for Foreign Affairs in the Uni tod Kingdom, ,mo 
shall forthwith ccmnuni~te them to all the High Contracting Pnrtias. 

b) Within f:U'teen days tollO'rrl.ng the notification of tha can­
position of the Panel, His Bri tannio Majesty• s Principal Socretary 
of Sta.ta for Foreign Affairs in the United Kingdom shall convene o. 
conferonco of tho hoads of the diploma tio missions aooredi tod by 
the High Contracting Po.rtios to the Court of St. James 's to raeot in 
London o. t suoh time as ho may fix. ~ High Contracting Par-cy 
not represented at the Court ot St. James's m'3.y appoint a speciul 
represent.o.tive. 

o) The conforonce shall, by secret ballot end by such met.hod of 
voting as it 11ey determine, elect the Judgos from among the members 
of tho Panel. 

d) Aftor the oleolion of the Jud.gos, the Panel shall continue 
to oxist for the purposes provided in Articles - below. 

e) A sto.te './hich becomes a par-cy to this Convention aftor its 
entry into forco sh.all be entitled to appoint mombers of the P nel 
in a ccordance ·ri th provision (a) above. 



_,_oto.:. This is a pr eliminary document intended exclusive for the 
poraonal use of members of the Co . isr,ion an th ·ir , ubst i tutco. 

-~ II/ 33. 
9th Sept ember, 1944. 

UNITED NATIONS VIAR CRIMES COWAISSION 

CONVENTION FOR THE ESTABLISHMENT OF 

A UNITED NATIONS JOINT COJ!fil. 

Amendments in draft articles (Doc. II/32) as a 
r esult of' the meeting of 7th September, 1944. 

Article A (Preuss 1) 

No change 

I 

yew Article 

Insert Article C (Preuss 2) from bottom of page 4, 
afte r r edrafting . 

Articles A 1 (Preuss 3) to A 5 (Preuso 7) 

No chllllge 

Article A 6 (Preuss Bl 

ara. ( d ) l ast line : for "Tribunal" r ead "Court ". 

Articles A 7 (Preua:3 10) to A 13 (Preun. 19) 

No change 

Article to be substituted f or Preus ... 2 2 

I 

I 

1. The responsibility for the conduct of prosecution~· before 
the Court will in g ner 1 eot with the Governmunt o ' t c 
United Nat ion by which the case is brought before: t e Court . 

2 . The Confer ence referred to in Art. A 6 ( a ) :.ih· l.L oi t an 
office r t o mom mey be entruated the con uct of thu rococution 
i n ruw case in which th Gove rnment of the Uni t u th .t i on primarily 
cone r.ncd prefers that tl e prosecution shoul not ' un or t ukcn 
by its ovm repr es ent tives. 

3. Thie officer sh 11 be ssis t ed by 1mch st· i' ua t o Court 
y think necessary. 

4. The expense s incur r e in connection with the rouocuti on f 
cnsos ontruoted to the officur ap ointed by th~ Court ;;h 11 bu 
borne by th ·tat <:: ,hich h transmitt d the co.a tot 1.: 

Court. 

Pr0uos 23 adapt ed 

0 C 0 

P . ' . O. 

I 

I 



I_ 

-2-

Article A 14 

Incorporate in Preamble 

Article B (Preuss 29) 
) 

Para. (a) third line: 

Del ete the words "expressly recogniaed by the 
belliger ent sto.te3". 

Insert new para.Cc): 

"The principles of oriminnl. law generally r ecognised 
by oiviliaod nutiono~ 

( c) becomes ( d) 
(d) bocomos (e) 

Article C (Preuss 2) 

Insert a.a new article after Article A (Preunn 1) 

Preuss 30 

The nubstance of this article taIJ r eserved f or 
inclusion in the Gencr!i Recommendations to the Court. 

\ 

Article D (Preuss 31) 

No change 

Article E , ~ ~USS 32) 

No change 

Article F (Preus~ 33) · 

5'ara. 21 second and third lines: 

Del et e the phrase "with t he approval of the Court 
.;.iith which he is to b a tried" 

Articles G ( Preuss ¾) to L ( Preuss 38) 

No change 

Article N (Pr euss 39) 

First line : the word "Divisions" should b e "Divwion'' 

lu'tic l e N (Preuss 40) 

No change 
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Article O (Preuss 41) 

Rcdrai'ted to r ead : 

"Sentenc~s shall be executed o.. directed by 
the Court". 

Para. 1: 

Article P (Preuss 42) 

Omit 

Prelli3S 43 

• 

1. All expeno~s involved in the eaecution of t his 
Convention, including costs arising f rom trial proceedings 
ond from the execution of such sentenc s as mey be im;Josed, 
shall be defr ayed in such manner as the High Contracting 
Parties may det ermine. 

Paras. 2 e.nd 3: 

Reserved for r edrn.fting by Diplomatic Confer ence. 

Preuss 41+ 

Omit 

Ratification, Denunci, _!ion and Termination 

Reserved for Drafting Corranittee • 

.. 

J 



Joto : Thi:.. is a pre liminary document in en ed oxcl1.13 i ve ly 
or the r sonnl us e of mC'mbera of th Commfos ion md 

t heir su titutes . 

dECRET Ir/ 34 
8th. November, 1944. 

UNITED NATIONS WAR CRililES C011 .U ,SION 

The Secret:iry-General boliovos that tho following 

comnrunioation, a ted 1st November, 1944, ·1/hich wo.o handed to him 

by ?, Gros during the Commisoion' s meeting of 7th November, will 

be of intsrest to the members of Cormnittee II. 

Translation 

A SERVICE UNDER THE MINISTRY OF JU'TICE IS TO 
L'NF...->TIGJ<l'E THE VIAR CR.TUES OF THE GER14AN8 Gr.INST 
THE FRENCH (Resistance l.ll.44) 

Since 1942 there has been at work in London, a o~mri iasion of 
enquiry into wax crimes se t up by the United ations under the name 
of the "War Crim~s Commission". With the object of assfoting the 
work of this commission, i.e. the bringing to trial of the German 
criminals vlho have perpetrated so many misdeeds in our country, a 
service under the authority of the ~inistry of Justice ha:J been . 
created in Fronce. Its. address is 22 , Place Vend6me ond itn name the 
"Service des crime s de guerre enn~mis". 

Its functi on is to bring toge t .er o.11 the obta inable infonnation 
and, after careful verificat i on of the r ~portcd facto on the spot, 
to submit tho files to tho ,Var Crime · Co . . us ion. 

The importance of the s ervice an t he extensive char acter of 
the on uiries nhich must be conducted t hrou hout t he country will at 
once be rea lised . 

But th dopnrtment 'o activity g 0 u further th n this. It is 
unfortuna t e ly only too true th t our Allfon, in particular t he 
Americans , too often r f u30 to believe t he ot ri ea of utroo'ties 
v, ich o.rt: ported t n theJ'l'I.. ccor ing ly it h een ecitlu to 
org!lJ'li.•c an c·::hi bit ion ..1t e ly 1..1.t e , d11 1,u li· ir. every l'.l.n uo.ge 
bo kl 0ts on tho subject, i n or r to pr ve bey n · 11 q J ~ti n that 
th civilise ·,-; r lcl h a no right e ithe r t o f c.,r got t h"1sv t rocitics 
as it i onzy too · orou _hly in 1918 , or t o e it ·· r;•r or the guilty 
to e ..,c . pe oh :;t i :Jorr.o j;. 

·;fi l l r.t· ce it 
r sons v,ho ,.,ere. 

ot x: itios; mere: o.gents ·;1i l l not 
Du.ethinG to aggr ~v t0 tho ho i b l o 
o.cder t o o. ~ co i J:;i 
fr o u cl o· <. efi ... ti,.,n f ·11hut i::; to bo mil •r~t <,~ 

h·::; io ck lic-:i.t o 111..'\ttor , ' ut ho Sl •l :.t r 

P . 'I' • • 

• 
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the burning of h spito.la , churches , vill .'.lges , th torturo 
of victims before they are put t deo.th, ,1hich h.'.lvc occurred both 
in Fronce and Gol'!llru\Y, cnnnot bo rego.rcled as a.ctn of be l l i gerency: 
they ar c c rime a ugain~ t hun1W1i ty d J.e ::;orvo oxcm lc.ry 
puniahment. 

The commission also conside rs the systematic pill·ge of tho 
French nation to ~ a y1ar crime aJld, dif ficult aa it is to do no, 
it will -take every possible otcp t o f ind the evidence of thio 
work of destruction and death. 

All French pe opl e are asked to help the "Service des crimes de 
gu rre ennemia" and t report fa.eta rotd incidents of which they 
aro ~ore or have been witnesses e ither nt the Service's headquarter~, 
22, Pb.ce Ycntle .u , or ~t tho br:mchea \/hich ·11ill be orentocl in nll 
the duportmonta. 
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S~RET 

Noto: 

' .... 
This in a preliminary d.ooument intonded 
oxolusivoly for the personAl uao of members 
of the Conmission and their substitutes. • 

II/3.5 
21 Ifovomber 1944 

UNITED NATICIIB WAR CRIMES 001,WSSI<Jf 

Reproduced below is the text, oornmuhi01 ted by 
l.i. Gros to the Seoretary-Gene.~al of tho Docrco 
ostablishing tho .Pronoh organisation for tho 
dotootion of war Crin¥:>a of mrl.oh an acoo\llit ,ma 
givon in tho Dooumont II/34, . 

Translation 

Decroo of lb: October, l9lt4, ostublishing 
o. temporary Service f ~ invos tiga tian 
of onesr War Crimes . 

Tho Proviaiono.l Government of tho lt'rench Ropublio , 

Having oonsidored tho report of the Kc .. er of the Seals 

and Minister of Justice, 

• • • • • • • • • • • • • • • • • • • • • • • • • 

Tho Intor-Allied Doolaration of 13 January , 194,2, con­

cerning the punishment of wa.r crimes, 

The Decree of 22 June, 1944, setting up an Inter-Co,1nrl.ssional 

Corrrnission for Uar Crimes, 

The Ordinanoo of 28 August, 1944, concerning tho punish­

ment of \7ar Crimes , 

Ordains as f oll0\"18: 

Art. 1 A te1,1porary Sorvioe for the detection of enenor ,-,o.r . 
orilnos under t~e autbority ·of the Diroctorato of the 
Cabinet of the Keeper of the Seo.ls i s established in the 
Ministry of J\1&tioe. 

Art. 2 This Sorvico is generally r esponoibl o for all ~ tter s 
concorn:!ng war crimes . It is in particular res. ons ­
ible.:-

/ For 

(1) Fron J ourna.1 Off icial de la Re!)ublique .Prnn9 ise , fo 99, 
of 15 Oct , 1944 . 

•• 
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(1) For JIAldng all invootigations concorning auoh 
criraea, oentrnlising all work done, inforr.,ation. 
oolleotod and statistics oompilo<l, and oonsorving 
the evidonoo of such crir.los; 

(2) For oo-ordinating tho activity of tho other 
sorvicos concerned, giving th~m tho necessary 
instructions, setting in motion and s eeing to the 
oo.rrying ou·I; of searches and enquiries for the 
pur: osos of detectine crimos oo·'.M:ii ttod by tho 
enerey, ocapiling tho "dossiors" rel(lting. to those 
oriraos and bringing the co.sos to tria;L; 

( 3) Prepuring A "blaok-book11 • of oner.ty: crimes tor 
:)?ublica tion a nd or.tploying all other possible 
neans of info~ng tho public about the subject; 

(4) aaintuining the necessary contact with tho Allied 
civil and nilitary authorities. 

Art. 3 The Service may for this !_)urpose require the 
om.ll.runica tion to it of o.11 information concorning 
onoqy cr:L-:ios coming to the Jcnc,,·1ledge of o.ny other 
s rvioo, administration, individual or ·bocy . 

Art . 4 Tho Chief of the Service of Ene·.ty ·1nr Crii.,es, or 
his r<:>prosentative, shall be a nenber of tho Cor.i­
mission set up by · tho Decree of 22 .June , l9l.,l+. . 

Art . 2 The composition and oper a tion of the Service shall 
be regulated by a Docroe nt1de on the pro?osal of tho 
Keeper of the Sao.ls o.ncl .. u.niste"r of Justid o..nd of 
tho Minister of Finance . 

Art . 6 Tho present Decree shall be published in the JournAl 
Off icial nd s hD.11 have the forco of a l nu . 

-, 

( 
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Nofa : ' hi~ iLl _ prolil:iina.ry doc nt intondod oxclua~i; •. 
f or t he parson~ use of roombors cf t he · Cor · rm ion clld 
their substitutes. 

SECRE Ir/36 
29 . ovo ,bcr, 1944. 

UNITED NATIONS VIAR CRIMES CO ,m~,':>ION 

~ORT OF M. n. ZIVKOVIC ON THE 1;f()Dili'ICi"'TION OF THE 
SYS'.J."'ill.{ NOW IN OPERATION FOR COLLECTION OF EVID~ 
IN RESPECT OF 1/ARCRIMES .ASPROrodED BY THE i~USTRJ.LIAN 

DELEGAT1.Q!h 

The pr pos.:u. of the J.ustr'll.ian Delegation to modify the pres ent 
syotem ot collecting evidence of v, crimes by the s e tting up of c. 
Specio.l Bure ~u under the United Nations War Crimes Canmiss ion, ~hich 
•1ould opero.te in o.ddi tion to the exicting National Office:.. , inv 1 ves 
the cons ider tion of the follaaing practicol isaue"' : 

The Three ;,.ctivitiea: Tho ·:,ork of inve stiga ting wnr crimes o.s 
en.truste d by the Unit<J d Nation3 Governments to the War Crimea Oornminsion 
embr~ce~ three distinct activiti~s: 

(i) -The inve stigation of war crimen. 

( ii) -The i dentification of war crirninnls in order th t they mcy be 
pr eh ·nded d ::mrrendered to the compet ent authorities. 

( iii) -The · nten ce of contacts a.nd collaboration bet ·,7een the 
W::ir rime s Conrrnia:Jion and the United Jfo.tiona Govern en-cs , on 
the on~ h d , and the rational Offices, the milit ry a uthorit i e s, 
etc., on the other, in vieu of the t ·:o o.ctivit i eo cit · b ovo. 

I. The Inve sti_g_ation of Viar Crimeo. 

A. At pres ent thio investigation is be i ng conducte entirely by 
the Nationnl Offices , \7hich appeo.rs t o be na tura l in vie;, o · the f t that: 

- Most Y1a.r crir c s ·:,ere c ommit ted on the t erri t r i e of the occu~>i cd 
countries: 

- i o:::t -.,er cri · n~ la ,·,ill b tried by tho c ourtn of · the count ri s 
whor e they c orm · tto the ir cri s . 

B. It i::: , ho·.,evc r, a f act t t tho f ol l o.r.ine cose.; e not f ul].Y 
or uit c s ti::ifactorily oovored by the · .. ork of t h l ~t io1 ;Q Off i c e: :.: : 

Tho ccllucti n o vid:rnce i n rc :Jpcct of rmr c i ne LJ co,:u · tted 
' innt n tion· L, t hu Unit d J , tion::: outsi o th0 b undurie .:i f tlw ir 

c ountries , i. · .: 

( · ) On cn<J if t rri t cry , such s crir:tc · ~gtdnst p i3oner3 vf \I' .r , 
,mrkcr , ut • ; 

(b ) On the t er r H ury of ,.n thor Unite ! t i on lu o n,.: 
occupn.t:i. Jn ) n c I s 0.inst Cz c 
in e·.r Gui ;._ ., <: to . ; 

in ~"r 'l!lco , Dutch 

( c ) Ont hig ~ ;• s . 

... 

/ 
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F or the collection of eVidence in · ouch c aaes t he N.:.tionaJ. 
Office, h a.ve o.t their c1 if: on 1 the foll 1Ving "t-,10 me .ms : 

-The t e~timoey of t he i r n a tione l n who h vo beon repatria ted 
t'rom ene"IY Wrrit ry or the occupi d t erritory or ther. United Nation; 

-Investigation c onducted o.t the r equest of a N tionnJ. Office by 
the llied authorities occupying the ene"IY t erritory concerned ond/or 
by t he compe t ent services or t he other United liat ion , n wh ae t erritory the crimes vrer e c 11nitted. 

With regard to the investigation of war crilllOs O<llllml.tted on ene"IY 
territory, an ;,gonqy hna alreaqy been contemplat ed by the Commisaion 
i n ita Rec 0111ncndation, G.Jo., Md by bevara1 membcro at tho lOBt meeting 
ot' the Co-saion when the question which is the aubjoct of this report 
~as discuaeed. Such an .Agency. haV:ing been agreed upon by all t he mombers 

f t he Commi sJj on, n c f urther comment appears to be necessary • 

. ith regard t o t he investigation of ~ar 9rimes c ommitted on t he 
t erritory of another United .Nation, it han to be decided : 

- rlhe t her t c.llow the p r es ent sta t e of af'f iro t o cont i nue l:Jld rJo 
pl ace one oh ot' th Governments conoerned t he entire burden t,ith 11 the 
necessarily cor.1plicated mooh inecy of' pplyin£ t o t he ve.rioua a llied 
authorit ies in er e r t o obt " in the information and/or action desi red 

- Or to set up ',Ji thin the \7a:r Crimes Commis s i on o. cen t ral Inter-. 
U.lied Investigation Bur eau t hrou3h ·1,hich 0 11 t he Governrr.onts .'1ould 

c onccn t r t e thui; p~ticular re ques t s . 

The option of the latter ' "lould r es ult in e;c,_.>editious d uniform 
ac t ion by an i nt erno.tionoJ. bod,y •al i n sol ely ond ut horitat ivcly lith 
such mn:ct er::: b th on bc:half' of a ll t he Unite d Nation;J and of' the 
parti cul:.;r ve rru. ent co cerned. 

c. The fol l er. d.ng arc t h other case ::: not or not fuLl,y or 
s a ti :.f ctorily cover -::d qy tho work of the Ji tion: l O f i cer; 

1. Th c ollectio:r of· (;;vidence in re ::Jpect of' 1 .,... cri r 0 ::. the det ils 
of which • ':: not ,.i.V :.:.iV•bl c t o ruzy- particular lf:lt ion Offi ce , but 
Which woul b ,-e o-oily vailable t o an I nter- .111 · Inv stig ti n 
Bureau. I.ii ex m~l o i prOVi ed by t he pr es en t ~ ute of' 
interrogating r i r; nors- of- t1 ·;1hich t hough co.rriocl out by the 
B.B.c. off i ci.:1.lL , e t c . is not carri e out by t h ,., Crime s Cc, , . i s ~ion. 

2. he coll-cti c,n of' ovi clrmoo in r eo ct of ,r cr.imea COi · tted 
by in · vir uais ·(;J- e m sponsibili t y f r r;hich is t he co .. mon c nce r n 
of' -·; l Gov :rnm•:m t s , such au crimes commi tte by ind i viduaJ.s 
,1hoae r e :.1:)on,;ibili ty Cl" nnot be geogr phica.l]y l ocalised. 

3. 'he col l vcti n of ev i do ce in r e spoot of ·.,~ 
by do estic l egi~l t ion of t he Unite~· tion Tovorr1m~ t u. cri e t COV <; (.; 

inv stig tion on tho b ~aia of •vidunc o 
y t ho · a tion Offices . 

Tho' o c 0c ot bci c ovore 
Office . , t h icJ cr,Jatj n of ud it i 
be not only ,.. vi:J .. ,l l t; l ut nocoa3ary. 

by. t t: ·.,ork f 
I n t or - ~ lio b 

' 
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II. The Identification of Wor Crimincua. 

Af'tor th"" liber c.ti.:m of their res1~otivo c om1trios, tht 
Government:J t he United N::ltions \1ill h, ve , ond, in fact ;..J.ready have, 
in their custody a number of ·aer oriminalo, most]J,' pr.boners of war 
th t l ve f l l on int the hnnda of their ·es. ~ c· pe t ent 
national .,..uthori ties ... hould the n procee to identify the ., in the first 

l ac , in or ..,r to classify those who are -. ,on t o f- r tri 1 by their 
o m courta. 

ut, nl3.J\Y other ·,,c,.nted \/Dr crimin.::ll s will be outed e the boundarie/3 
of the' respective United N-tio113 territ ri~3 , o them ~ number of 
j,ndividu la -,-ihoae crimes ve been establisho , but ·.•,hose i entity ha s 
not y e t b een fully e~tablished. Th Governmentw 3Jld ~ational Off ice s 
c once rned then have to make reque3ts for the identifica tion, detection 

d eventual pprehenaion and sll!'rende r of 3uch crimine.la. 

Such caaes not being aui table for pre:Jentation to tht: Wo.r Crimes 
Corranission on a ccount of the 1 :::.ck ,of identification, here ag~in the 
Government :; Hould have to decide : 

(a} Eithqr t o apply direct to tho competent uuth ritioa of 
the t erritories \/he ro it is expected th t the crirrinalu 
·dll be, according to the ir n tionality er :my other 
indication, in ord r to obtu.in ~siu tance in i .entifyi 
the criminals. 

(b) Or to . ply t o the Tar Cri me s CO!ru saion foY th~ pur? ose 
of such i c 1tif'ic ation. 

If thl;l l a t t ...:r i r.: . conoidere t o be t he mo:::;t suitab l e ,ey, it ;,oul 
f all ~~ h i n thv ~ ~ o t h Investi a ti 0n Bur~ u. 

In c; r.e , it is to be ascumod th:it , p~t f r . pos ~iblu 
action by the Gov rn. ntt , o. n b r of ca~e ::; -,ti l l still e xist · . . e tho 
he l p o th,:J C .. · ssio i tsol.f \<:i l l b e re quired. r ox :)l e , t er e ·,r.i.11 
.c' s, ·ibly b e a l ar8 e numb r f ,; crimina ls ·,ho will be e.ppreh un d by 
tho ,~i. i -: military r uth ori tics, viho -r,ill requir o t -c: a ns i r.rta.ncc of 
c e tr a1lt h rity (such a::.; thu pr ·po3ed Buret u) in Of.' e r to '3.:Jccr ·r in 
as to ·.,hich ational. overnr:tent :-;uch crir · n; l s r;houl be urren ei,c • 

tho G vc r nmcn"· o 
( --

~t p r e~;ent t he only . ent a e nto of cont t · ·, ,i t h t 
Co. i3sicn , t l 1; e l e a.t e a of the v i ous Government s actin · t the 
flam'..: t i e on oh'llf f t e ir JJ, tion~l Of.fices. 

Having r t o t he ..... bove mention d dev t'i lo ent , d to incre~se 
of activity be t :eon the Com i :~l':ii n ond the Gov"' rnmentfJ om their 

ti n· Offic o, :mu t o t he f t tho.t it h ::.i b e by c e t · n 
, embers , ,. hos countrio s ru ve be en l ib er to , t ~ 
p:reu nti o :J «: th un n .J of £ 'Je s to t he Co ,ii"' · n t o nc::...r i'uturu , 
it io . t t er f or ·:,h thur t he Del o.t e - ,.,er.tboru ::..h u1 o c -
fort crod "' a truly pr c t i c l e l i nk b c t v,cun 
t o C t . o v 0 i0u3 Gov (;) ;c;nts d th i I :J.ti n·u O .'i.,o s . 
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If one boars in mind tho.t on the one hand , in many in:ltances, 
the Commi 3~i on is to bo expected t o t oke up actiQn ~i t h the J ational 
Off ices r egarding hundre ds of very specific and de t a iled queetiorw 
an t ha.t, on -~he other hand, the Governments and their National Offices 
are l ike ly to do t he ~o.me with t he Commicrnion, on tho general lineo of 
investigating war crimeo, it seemn that in addition to· t ho Delegate• 
i!omboro othe r agents cf contact, Lluoh aa liaiaqn offioera will be found 
to b , not on).v desi,r b l e , but indispensable. 

So her e a o.i n it ia a matter for decioion: 

-- lhe ther to l e ve t o the Del egate-Members the additiono.l burdena 
ment ionod ub ve ; 

--Or to envis age t he creation of liaison officers to net an linka 
betv1een the C :11!\i ss i on and tho National Offices. 

I n decidin the above , it muat be b crne in mind th :t t he Del eg,".tes 
·;,ill r er.u1in :it the he .?.dqu o.rtors of the Cc.xnmis sion in London, "lthile , in the 
near future, a l l the utional. Offices, apart from "thut of the United 
K~ngdom, · i l l bo establi shed in their own countrieo. 

IV. 9..t..her AQtivities. 

, 

J.p t f rom the above throe chief activities, numbe r of c0rtciin 
o t her uctivit ien "ypn·.rs t o lie ·1i thin t he scope of the War Cr i n~ s Commi ::mi n 
itself .:icting on behalf of all t ho Gove rnrnent 0 , such as : 

-Stimul- tin ond ::-..:-lvining t he National Office;.; wh,m nec essary. 

-Coor inatin t he ,ctivitiea beti.,een -cho Corrili i s ~Ji n and the fo.tionaJ. 
Office a in order to oht : · n unif orm :pr oceed~ngs. 

- Rcoorclin_g of , ,ar cri mes fo hi s t ory, on t h e linos m..:J nt i oned by '·he 
British Mini r:t er of St a te , Mr. Richard La i, in the 'Hcu;Je f Co mens on 
Nove lbqr 15, 1944, vi z. th t t he V/o.r Crimes CorrarJ. ::;s i on i s engaged in 
t ho conpilation f n. c 1prehen :1ive official r ecor of n 'JX crimes. 

-Creating by intense d constant collabor ation b ut ·.-,een the Commission 
ond the N t i onal Office s a f i rm bas i s f or any future coll b r tioA that 

cy be requir-'?d. 

It i 3 a matt er for ecision 

- \/he t hc r such or s i mil ar activit i e ::i s hould be deal t °\ ith by J. 

s pec ial b ody cf the Commis si on, dis tinct f r . th Sccreta.ri ~t Ccnor:tl ~nu 
having it s m co ,e t cnce ond initiative , ouch a s the prop setl 
I nvest i g t i on Bure, ,1.u; 

--Or s h oul t1 :-;uoh 
Genera l in itio 

• .u1d p,1 
the C .i:.1 ~ion , it 

~ing the 
l V.J b e1.:1 o.chod. 

r ~i milor activitie s be cnt ruot e 
to i ts pr esent ,ork. 

to t h· 'ecr ot 

r ego..rd t o tho expect tiono of t ho Gove rnment ::i 
U itc1 W" tions in re ap ct of the t sk ntI'\illtorJ. to 

i o.t 

· fficult t o uoo h o·:; the Co · s3ion con oir e 
ition ,1 r....ctivit i s no , t t t e l a..,t r;t n.eos of the ·:,:u: 

-, 
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V. C ncluoionc. 

t t h e obvious .'.l.dv_ ta 8 -tha t ·r,ill r esult 
a oentro.l Inv ' stig~tion Bure_ u ~t the 

f t he 'nited N tiona rto.r Crime s C is..,ion, of kgencie o 
in count rie:; , nn of liaia on off'icero .ii th ·i;h e 1;1tional Office o , 
it p ini on end I move according]y: 

1. ' h t ,. c .. ntro.l Invostig~ tioIJ Bureau o.t the he~dquo.rte rs f 
the Uni t l3d \fll tions '/or rimes Cormni:,wion be "oto.blished 
for tho purpose of ssisting the Nati n~l Off ices at their 
r eques t in the investigation of war crineo , nd of' currying 
out investig ... tions and collecting evidence in such CMe s ns 

e outside the jurisdiction of the I'hti nal Offices. 

( Exampl e u nr e to bo found in Secti n I Pu.rel B. and in 
Section II.) 

2. T t 11.gencie ::i be c stohliahed in eno ~ countriua f or the 
p oae of invc. tigtcting war crime :J c ittcd i n t hose 
countrie ... - o collectin vi once of ozi.me,., com itte d 
by tion a of tho::;e countrieo during · o c U!':J e of cho ,r· 
in o~hor countrie s • . 

3. That lici::::on off icera f t he Co . irJ ,ion hrJ ·-tt · chcd to t he 
I a ti n 1 Of •ice s es t b lfahed in t he v. i ... , .H i •1~ o untrios 
v,i th ~ viu ·r t 0 t:o.ctin " links bet necn th:• h1J~:dqu rtors of 
t e Corr.mfo :;ion ·i;ho lf:>.ti n 1 Of i c e a i'or · 1 pr op ;. ion 
f t u c r.i.. os .m f'or coorclin tin:.; ::;uch prep · ·cion . 

Such lini 3on o~fice ri:: , ·,;hu nuc (:~si ty 1'oc 1hom ie ue t ut in 
Section III of' t i 3 r ep ort , :iu.,t be ace•..: )t -· l o -~ th 
Uni t 0d ~t ion to '1hioh t hey e a.t t...cho • 
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SEC8'~T 11th Dec emb er, 1944. 

UNI TED NtTICNS ' WAR CRlM!i.S COI fi 'iSION 

---------------------·-----------------
Com.mi t t eo II 

AUST~W'.,IAN PROPOSAL FOR A CHANGE OF METH.O00 

Conclusions r eached on 8th Deoanb er, 1944. 

The Commi t t c:c cons idered t ho Secretary C'"'n "'ral' s su. .. ary of its 
conclus ions o f 5th Decembur o..nd accepted them in t h0 f ollowin r uviscd 
fo _ : 

1. The a , itteo r ecognised that th0 National Offices e s t nbliohcd 
by t :1e Covernr.i n t3 wer e the b odies primarily respons i b l e for 
collecting 0vidonc e r u ardin war crimes. 

2 • • w reeard<J t he odifico.tion of t he int rncl or ga1!l.Sa:t i on o f t h 
C .G1L .. sion , t hf~ :'ollowin c onclus i ons 'i0re r eac h1.;d : 

n). Ano fi c i al with experl(;;nce of crimi nn vork s hould be 
a ' dod t o t c s t aff of t he Ccramissi on , 1· r , t he r,urpose of 
ox::unini n..., c ha.r6es bd'or..: thl-y go b u:t'oru Co.•~ · ,t ,~u I. !Ii :J 
f unctions would bu to are: ·, t he .t t -:inti . f the a t ional 
Off i ces t Dny "diti nal . i nf .. ti n i n the p se.,s i on f 
t he Ca . .... d n, t s s i s t the Oomr.u. ttc by c llinr t t anti n 
t o ointc r 0quirin c ons i dv r t i ~n and gc.: .... r lly t o hel:p 
i n t hv "/ r k 1' tlpnrntion "'l.11 considcr.'.lt.i on co.ncB nnd 
i n th" r:i.r.'..\ .ii , up of t he Li&t!:; . 

b ). It ·ould be usirubl ..,; t o pr vido :ice ·.1od. 'l.ti n in t he 
-.ui1i soi n' s offic~ for repr sent t i v\,. u0sir i ng t u ork 

thcr • 

; . It i s •r can: cnuc 
c s 0 s which y b 1.; JXj)UCt8 , 

tl c -., rk of t he N, ti,m~ 

view o th'-' i ncrc" su i n t h0 numb ·r of' 
f th furt her fac t tha t i n mony Cr>.OOS 

·fill uc carri ed ut i t h,Jir ,m 
ccW1tri s , · n t in L n n, cl ose cont act b ctw..: · n the! ~.i. ti. a s i un 
t h,~ ~f·t ti nal Of . ..i ,; c; should l,0 :: uint nin cl , t1hc '0 uco s:iry, by t he: 
np i. (.:nt · :JI-•ccia.l offi c i als for t h-3 i>• .,Of.H.: . 
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19.~ Thi.; i ,--: a r liminary docurnunt int nd d xclu:.i ive l_y for the 
p~ ·, onnl us o f . em ers cf th Comrn i o· ion the ir 
o 1b3ti t ut t::~ . 

· ~ . 1~-r • .. ... ... --- . IT/38. 
l 1t ,: u;:-r , l Jli-5 . 

D~c·, ~ .. .., C ,, 
P :. ,.'.i'IO i Ult' ·1 ''.::.'.' 

m:rBRMnm c ·rHs ,>"mJc ... u ~ ,:.HD 
· HB D.:/:'::;G""ION 

;' j,R, 01a ,rt ·3" • 

- ----... -. ~~---
'. ho follo i ng extr/)cis f rom th(.) above cree , the t (!xt of 

·,l: i id n l y .,up 1}l i v by 1.{. Gros , ~~ ry furth(;r t hu inform:- t :i n 
t h ,~ n ,M •r ench UcJ tion.:.>.l Of f ice ·:,hich i .1 oont:.;.in ··c1 in 
II/ 34- c1 II/35. 

" Tho Pr v·· L .i .., 1 ov c .ment f')f thu Fr"'nch Republic 

... 
-.::c r 1:;0s ' s f ollrwu 

( <'!_Uote u r el evo.nt •rdi ,mcc s 
-~nr! ecr{;es) 

· ·t. 1 - Th,J [forvice for the Dcltc:c tion of Y/or Crimos compriseo a 
Centr:il Di r ectora t e , reg iona l , r vic...: t. throughout J;'r c e , on 
inw ,:;t i t t ion or ,ani :, ·• t i on in f o:::- eign countrie s .,\n liai~on off icur 
:J.t heh_; t o t ~ i g 1.llicid uni ts. , 

Art . 2 - 'I.'he C0ntra l Dire c tor t e c on:J ist:3 of t ho f llo:lin , ,Jtaf f , 
~ih o~::::-sct.lar ies ,)r e: p ni by t h t, inister of J u:.1ticu ·., i thj_n t ho l i111i t I 

of t ,1 f olJ.0>1ing m-:.xi murn u~u ~ i <':: s 

1 .. Di:c ctor 

Tw "Ch· r r::,ea ctE: :,lfa · ion" \.tith the 
, i tiw ot' 8ub--Di r 0otor~ 

1•'iv , "C · r: 61: ~.J ' ' r;:, i on" of t c 
fi o cl [ '.J 

• i r~ht 
:Jo cm 

·- ··- ··------

u ?.'i .:Jsion" of t he 

( l J ''h ~ )i:·ov i ; ; o ., · ·r:·•.r· i ., s : l. ,ri ;f, ,r,_ o.ai t u· • 

...... ( 1) 

...... 

...... 

.. .... 
,J,...._ .., __ --
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!£~ - B ch r ogion~.1 J ervioo 0onsiJts of a _u i on 
.1he r 0 nc oo.w·, ry, .in ;a;c1i::: t :. nt Dcl e::g t e . 

Dc:leg t 0, o.nd, 

"'hi.: J, ·•;ion,u Di:., l c ,1 e i a o..:;~d itv by ui t t e t1 con o~od 
of o sot.. · no ni n ite by the s.:inLito ,.:-,one · 1hom thcr Jt be a t 
l c:::ns t nt: rc1,r" :J ntutive of the "R.i1., i.,t cc " movcrn nt or officor 
1:ho h.□ of the F. F . I. 

'h , Cor.J:itt -'e i:J to g ive its " vicu to the at:gi on~.1 DJ l ci, t e . cl 
o tribut i n a ll p o:mibl , · , ,;ys to tht· uffo ,t i .J o r ·i. ion of the 

~,1rvic~ . 

r.:·. u n•.01 bc r::i of the Co . ni ttoo o.re unp· i but ·•x-.; .; ti t l .:icl to 
r 0i11 u tiwe t f 1.:x, onse a hown to h~.vo b •;en i ncur v by thu • 

'i'he ik ~im 1 D-·l eg: ... t e ::.1 1· r enurae r ntion L.1 fixo by the . ~ini stur 
of s t ice .. ( c t o.ila o · t·ted). 

,~t . 4 - The opuration ond co ,position of the orgc..ni.:..l tion for 
inv.::sti e ,inn in f orc i;:m countri6a will 1,~ s et.l, l e oy :in inton niniatcria l 
or e r oi n1:; 1 hy the . inisfor3 c,f Justice , I or r a. F vr•Ji ,n h.ffo.i ru, d · 
:.n ch othur .1i r. ist":::r ::i na m:1.,Y b <.J concc rnecl . 

\rt. 5 - Tho 1· t y of thu Director ..;f t he Service f or tho De t ection of 
T - Crimus i8 t SfJt:k out :ind enquir e into ',11 f · cts onsti tutine LJ1 

•..:nonv ·, .:t· .ri :ne; , i dentify tht: 'ruilty person 1 constr1,1ct f or u.'.l.oh 
L'.SO : f il" emboJying tho rcsul·~s of the inve ·tiga tion. 

T Dirvctor ha LJ :mthority tor c eivo com l ~inta d 
u,.munc i·, tions from victim.J, ··,itnods :; ru1d · 11 other .1. .., r ,c. no h:.vin3 
knm:1..., 1,~0 uf .. ~n vn r y \'lor ori ,e . He mey t nku p · .rzy c :-. .; J on · is 

·.m ini ti:·ti v • . 

Compla int~ .. nd d nunc in.tions mey l s lie :v} · ,.: :J . ·; tJ t he 
co ~1::i.nd r:1 of ilitary .i.rea,,., "Dircl ot t,ur <:: ju., t :i.c, 1 d.li t . iro" o.n 
Government commis sioner□ o.ttached t o military tri unul::i, v,ho sho.11 
i m ,tit7.i t "1-Y trc.rw mit th..,m to t h t.: Central Dirvctor.;·c of t he Servi e 
for the et e ction of En ·r.zy- '/far Crimes . 

r..rt . 6 - Th•~ Director of' the!. St:Jrvico for t h ot octio 
r, Crim s rr:--.:y lo o c · l upon o.11 officur fJ boJ.onc i. 1:.; 

polio t o "-ll 1.~ t ne e 'LJ !.I y for the e t ecti.m ,. d 
of'fe nceo, f or i'!Ol lootin~ evidence , d for i ( ntifj•:i _, 

of Ene1t\Y 

pe.cpotr t rf; . 

o··,ors . 

to the j dici.._ l 
r ooor ing f 
the 

,.rt . 7 - Th,~ '?.c , io 
~)ir 1 f r·.t · :1t~ ::- ' : 

1 'er c o~ urc un e r t he 'luthvri cy of 
it r p:runc:nt ~ti .,a. 

· lt ir. th e 1 1;ionc , :,.Jif.rnocl to t ht:m b 
0 1(: t rA•ti 1. ,.•f · r'..r cri111& .. , th . 

on~.t· uct ·1 r~ <.,f 1 : f ilc: J , :: d t u 
' .; ·ui t·c, t 1 ·n t l l m• ttoro to 

i t u ·ice ,,, p:i i;;,, r.t of it, t ~ -::k i n 
1 i vB, to ·r, ,. v ;.L. 

n I • ' i t:t , 
· .• ctfi , tho 

o <JVi,1 1 r:ce of -tho 
T)i:c 1c t or .t ,J 
t r,0 ini:;tructiono 

t·•r, •y : ,1 • -:; ~ ' dr. it t ho ..,n t r , 1 Di.r . ·ct J it . .1 ). r;o•n1)l, . t, J 

1 • u <·i · ti • ;J r in J ll'it i o col l oct rl ,.v t h r. . 
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_,rt . 8 - Th0 fi l e~ onstruct ed by tho Service for Det ect · on of 
-~my ', !::.ir Cri1ne0 , ['Lll pe riodic ~l 1Y b ;;ubmi tte t o inte no.l. 
C n ti~.1.1i0n f T vestigr..tion compoa · d of the Cha j of th 
Int r minfot -.;~i .1 1 • .'~r rimes Commi t t e , t he "Di tf'lur de juatice 
1,1ili"c ·.:. i c " ,.tn th , Dir ct r of the S1rvice i'or Dotcctine War Cri 1es . 
Tho F <wL '3pr c;: nt·\tive on the Uni t Nutio r; \/ \Jri r e s 
C )1•u.i ;l~. ion , h~.1.ll bo •mtitle<l t o sit on thi::i c r.~ni n~iion. Th 
JOF!•fasio ...: h r.l .1. 'ir:c i<lo the ct ion to be t ~1.k n 01 the f ile s - i . e . 
tr,~ .:ni,; ;.i . .,n tu th, i nter ::..lliAd c ommii-:,; i n in r.. r 
inv3!.lti;~~ .t i ·n, pi1w on- ol ine , c n.muni c ,. tion t o 
r;.il it '.'/ .ju ic fo.l · .. u th ; ritfo3 etc . 

!~'S. ,J_ - J3ef,,,,., t· v Suurts, the fi l es npile by th0 fjcJI-Vice for the 
lL t cction of ••.,_r: Crimeu ahnl.l be ,t r eut ed · :-; e _uivnl r;nt t o ~ en .:iuil 

Y th~ ''polic : iu liciaire". They sha ll, a.ccorLlin , :'\:J th0 interna l 
Cu w i ·;., i t: ~-r ·r v·,s tir,::i.tion mcy t hi n f i t , be corrar.unicnt cd to 1,hc 
"Dir0ctcur l•. j'udice mi l ituira " in r er th:.t proaecution muy be 
un urt en >o 0 e t h., mi l i t 'l:cy t ribunals or , in proper cc:Jes , in 
.rJer t hc.t ..."'u the ir..form t i :-m may be btaine . or the prelimino.ry 
·•x :>JT1inc1ti JTI bu C '.'.l'r · e ~ f t her. 

The " ,iu~ticc milit~i re " r.;hal l nt o.11 tim.:J o be in · l e ch.:i.r e of ,J cl 
p·.cos ecut 1.,,n3, ~1wtrch for inf or, .. tt i on or r esumed F Jli ~in: ry oxomint t ion::f • 

.:..:1:t . 10 - 1' n m r ;ct o of th Servic for the Dot · Crimes 
-;.n ' , :,ithi t :J i rJf; i ono , t h e;; De l egates of .Ke :ion:11 S•J vico , ey c e.11 
ul ,,. n t- Ve c o n:xit ·nt u ~mini::;tr3.ti n r service to ,>.id tl a. in th~ 
perfo 1c.nce •J · i;huL.• utiec • 

.ort. 11 - Tho s c··t of the v)).l'icus Region mi tte s , their areoa of 
O'erutiun , t ho i comp si ti n an 11 other que stiom.i regardine the 
•,Jpo r nt ion f t •:J r1rvic , ahn.11 be Ge t tleu by c..n or er sicne by th 
1,inist er f Juatiod '1.Ild thcr ministers c ,.,nce rne • 

. .rt . 1 2 - 1he ')□b pr ov i rJ.ed .1. r in th0 above , ticl •s mey e f ille 
by- M l or milit ' lIY pers onne l c e t a ilo f ::x-r ot he r udt1 'nist r t i nn 
or by d irect r ocr i tin • ? c ri:: ,mnc l · i r -otzy recruit ed ::ih ::i.11 0 employe 
or f.l t 'mp..,r r· :ry b:J.:Ji f.1 mny bl'} d ischurg v::i.th onu mo1 th ' s ,_/--ice 
~ t m y ti 

W:!.thin t e H its of tho ere its provile for ' he purp'"'··e, 
· f.lUXil:i. ay t · .f t,:,y b e r oc ruite on s ".l rie s -:tt tho r egi onal rat s •• • • 

,..rt ~ - .expo B"JO .i.nourr cl in the d tecti,Jn of ,ar r.:ri 
i clen t i.fic ,J..ti ,n of t h1J ori ·mus n<l in ccu ufa.tin evi 
e rcfuncle:1 , , 1 ·~ t cf tho c ata of the pros ecut i on . 

Ex.._;ense J ooc•w i o e by the necessity of in:.: ormi ng public 
opini on , publishi g b rJ _,k l e t s , t a.kin~ films , or .., ni,.,in ex.hibiti ~ns . 
e tc . Dh: 11 be.: borr 'J r. c npt ers 1 5 and 16 of the budget of tho .'inistry 

. o f Inf :i n. lt • • 

~- s F· i • 1 ·,_,,,,1it r: 1 ue pr · •t i i'or tho u l i cati n cf t' <: 
Bl \ k .tiJk . 

!:!"t ._)l-t - '},, ':t.:J, : cf t E: o· l s r. n Hinist •!' ,.,f 11::rtice ~ t 1: 

l!'i .nc1.. :.;ini:.Jv•r r.,1 to ;.i iot ,r .,f ,'/;,.tr -h,.1-.l , ,,.:.~h' n tl ir 
n::..ip,.:cti v,, 1...:p. :;i nt:., , 1l 1J r esp.,nn i l < f:r ,Jxcut.rci hu 
~;cro-: , ( ich ci 11 b"J h i:., 0,1 ir, the i:-i.ci .. l .J 
. J, ch .:, 1)U1> i .i. ,~ . 
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Note: This is a preliminary document intended exclusively for the 
personal use of members of the Conmission and their subst~tutes. 

SECRET II/40 
14th M~, 1945. 

UNITED NATIONS WAR CRiliES COMMISSION 

USE OF UNRRA FACILITIES IN WAR CRDlliS INVESTIGATIONS 

Note by Lt.-901. Hodgson 

In maey cases the Displaced Persons Orgo.nisation of the United 

Nations Relief and Rehabilitation Administration will be the first 

point of con~act between the United Nations and persons who have been 

victims or witnesses of Nazi and Fascist atrocities and other war crimes. 

In view of the foregoing it seems advisable that the cooperation 

of the United Nationo Relief and Rehabilitation Administration be ob­

tained in the discovery and perpetuation of evidence concerning war 

crimes. 

It is therefore recomnended. that the Governments and Supreme 

Headquarters, Allied Expeditionary For~,es, obtain the full cooperation 

of the United Nations Relief and Rehabilitation Administration in the 

discovery and perpetuation of evidence concerning war crimes. 
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.H2!g: This is a clocwnent intended e.xcius1vely 
for the personal use of members of tho 
Conrnisaion and their substitutes. 

II/4rl. 
~ :l4th, 

1945. 

UNIT.ED NATIONS WAR CRIMES COMMISSION 

' Nottee of Meeting of Comni ttee II 

held on 1st May 1946 

Chairman: Lt. Colonel HODGSON - United Btatu of 

There were also present: · 
.Amori~ 

Lord WRIGHT . , , ... - Aua:t;ralia, Chairman of 
Oommissicm 

· ' .. ; Mr. OLDHAM - Australia 
aooompgnyirig Lord Wright . 

Lt., .Q>l.onel BEHLB and)_ United Sta1tes • 
Oapt;ain WOLFP · .. ) · of Amettica 
· ad·compa:nying, Lt. Cblonel Hodgaon 

M. dQ_B/Jm: - Belgiwn 
Lord FINLAY - Unitod Kingdom 
W'1ng/Cr,HOPtIN8 - Canada I. 

• · Mr~ Mmsz KI?n - China 
accompanied by Mr. DAO 

Dr. lllJIR - Ozechoslovakia 
aamompanied by Dr, FANDERLim 

. . and Dr, ·MAYR:-HARTI?D . 
. , . . , P-rofeasor oaos - France 

Mr, D~ . . - India 
Dr. m:PRIAN - Poland · 

. 14. IIARKOVIO · · - Yugoslavia. . 

Colonel HOIXlBON was elected Chairman. 

the 

The CHAIRMAN indicated the following matters tor cone1dera,.. 
tion by the Conmitte~: .... 

(1) Dr, Be~• a proposal that: the Oomriisaion .ahould assist 
"1th investigation of the ·war crimes oollll11tte4 at 
Buohenwal.4; · 
, . \ 

("9) . l~a~lialunent ot 1 iaiaon o'f'noers and teams to work 
,.with· Army Group HeadqUartera. in Germany. 

{3) M, de Bn~rrs proposal for a. War Crimea J,.goney in 
Germany (Doc" ~.97); 

( 4} The maintenance of relations vii th SHJ..EP throug~ 
liai~on officers; 

(6) . Eatablislunent of penal snnctiona for the threa~ or 
use of force; 

..... 

(6) Tho report to be mnde on Buchenwald crunp; 
( 7) •• 
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(7) 

(8) 

Despatch of a a,nal~ committee to sHAll:P ·and other 
· Supreme Army Headquarters:; 

.. 
~eblems facing the Oommiasion aa the result ot · 

the viei 1t to B't!chenwEJi].d; . 

2. 

(9) Co-ope.ration with the u.s.s.R • . state Conmiasion; 

(10) Regiatrat.ion and identification of the inhabitants . 
of enemy countri.es. 

Measures to,,,,be taken in regard 't.Q..j3ychen~d and ?ther a~noen­
tration oW!JPs, 

-P~iority w~~ .. given. to thia· subject and it w~e agrew 

a) That a draft roport on the visit to BuohenwaJ..4 which 
was under preparation by Mr. Oldh,ain and wing-oonmander Hopkins 
should be completed by u commi t'tee consisting of them and 
Professor Gros and .should be submi tt.ed to ,the OontnieBion. . ·=-·· .. . 

b) 

Dr •. ECER made tho following spo_(if(l_~ .which,nt Mr. Oldham' a 
request, ,ms rocord~d as fully aa, .poasi~le: 

Dr. ,EO:m? wished 1nsuggost certain \,_rgo,nt measures to bo 
taken by tho Gommiss:lon, J~ on·'j ➔ rely q.g1,oed· w:!:tb. M. do Baer.' a 
memorandum (poc.C.97) rogurd1ng th9 ge~c~al !nvootigation of 
war crimes commi ttcd' in Got•.nan , but ho felt that nt this mome&1t 
it was dangorous t0, limit the pro9lema,to investigation ot or1mes 
in Buohonwn:ld, Tho recent action by tho AmGrican troops who 
captured Dachau and shot tho nu rdR ~.n thoir anger would not. 
servo the causo of justico ·as the info ma·~ion ·that those men 
could have given ,voUld no 'it 'ho lost • . : . 

llo re~orted that ho had c~nver.aed with Czech nationnla 
at Buchenwald whose first question. was. : "Vl''hat guarantees are 
there that .war criminals will be pu:' ished?" to which he haGl 
replied ·thut they must help in the investigations. Together 
they had worked Ji.ate one night comp1lj.ng a liet . of 2662 wi tneeeea 
which he {Dr, Eoer) had brouahJli bnok with him. Among 'the 
prisoners· were lawyers, doctors, barristers, .judges, police 
officials, and a special judicial committee had been set UJ. 
There was not only this Cz.och section, for there vras an organi­
sation for tho admi~iatration of the camp's accounts repreeent­
ing all the United Nations. He would therefore prnpose that the 
task of the Commission should be to sond a oorrmit~ae to supervise 
the work done by the prisoners - first to Buchenwald, · later to 
Dachau and so on. He stressed that this was not a national 
affair. Thore wuo u solidarity among the prisoners .. who felt very 
strongly that all the United Nations were involved. 

If the Commission agreed that this measure should be 
taken, his Government wero will111G to send hir'", with a small ~tatr, 
at the oxpense of the Czech Government, but under the auapicrea 

of tho United Nations War Crimoe O.Ommission,to work, if so 
desired, for other Govornmonto, for tho purpose of orcaniaing 
tho actual investigations which woul<l bo undertaken by the. pria­
oners themaolvoa - there wore people in the camps willing to do 
this. Jµ.thoU[!h it ocemed a a ian~tiQ tusk, the Commission ehould 
fulu'il the expectations of all tho United Natio~a as well as of 
tho poopla in the camps. For this thoy nooded the :fU.11 support 
and collaboration of SHAEF. He had not discussed the matter 
officially with tho latter, but his improoaion was that they ha4 
other important and ·1rgont duties to perform and although aomo 

outatandina •• 
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, •:, ~ ,tanding cases wo're ' boina exruninod, thoy were unob1o to 
undertake the full investiantion necessary. It was telt, however, 
that the action of General Eisenhower should be followed upby 
further action, partioular1y·1n viow of tho public indignation 
aroused. P~eaidont Truman had said these people must be 
punished: it wns the job of the Commission to °'o .eo, Dr. Eder 
therefore felt that SHAEF would support every oftort beiDG clone 
by the CoDJnission with this end in view. The beet way, in his 
opinion, would be through direct contact with SHAEP. He there­
fore made the tollowina BU(;geetiona: 

1) The Conrnission should decide 1P principle to set up a 
oorrmittee of enquiry composed of some members of tho 
Oorrmission who were willina and anxious to go. 

2) Every member of this comnittee shoul:.d have tho poseib111t7 
to take with thorn a small staff from his -National Office, 
to consist perhaps or n lnwyor and a docto~ - one of the 
best doctors was willlng to go at the expt~se of the 
Caoch Government. 

3) This committee should be properly organised, with a chairman, 
deputy chairman and secretary. The chairman should be 
authorised to necotiate with SHAEF on tho spot on tlie 
general lines of M. do Bno~s niemorandwn, as the work 
would be rogardod as tho starting point or the moro 
genera1 eoheme outlined thoroin. 

4) Their task would bo ~o examine tho criminals . as well as 
witnesses, with a Viow to obtainine information and testi­
mony • . Tho corrmittoo should thon ostnblish the list of 
suspects and send it direct to BHAEF who would arrest those 
suspected and take thorn into custody. The definite list ot 
criminals would of course come to BHAEF from tho Conmiaaion 
in London, but this working committee should be nuthorised 
to prepare a temporary list for diroct aubmi~s-ion to SH.AD'. 

The British Minister of State, Mr. Law, ho.d said last 
Janunry,and the warnina had been repeated recently by the l't'1me 
Minister or Britain, the President 9f the U.S.A. and Marshal 
Stalin, that the punishment of crimes was not limited to those 
comnitted ·in occupied territory but extended to crimes comnitted 
in Germany. The British Government had said they would ensUl'e 
this punishment. There wore difficulties in regard to the 
examination of crimes conunitted in Germany against Germane and 
stateless persona. Dr. E6er said that he had received an ofter 
from severn1 lawyera exiled in London after spending some yeare 
in concentration camps, who would be willing to help the illied 
Governments by Wldertaking this t ask, ahou_d be Conm1ss1on be 
unable to do so. 

Finally, Dr. Eder said that time pressed. The Americans 
intended to repatriate tho prisoners; t~e French, the Belgians 
and the LuxemboUI'gora had loft. Valuable time would be saved 
if an examination could take place in tho camps. now, before the 
inmates had beon dispersed to their own countries. He thought 
that tho OolTITlission's representatives could, within a fortnight,. 
britlG all the necessary evid0nco and a :t.argo collootion of 
cases to London. 

A discussion foliowed, which resultod in u decision to take 
tho matter up in the Commission. If the Commission agreed, steps 
would bo taken to obta in, if possible, authoriaation to provide 
toams to assist tho armies in the invo~igation of war crimes 1n 
Ruohanwald and other concentration camps and to organieo suoh 
teams. 

Memorandum •• 
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Memorandum on tho 1ntograt1on ot Jwoncios 49~t11eotod with war cr1m,tna1g. 
' C ; - • • 

ThJ.• .DlOJJ\Orandum was prosonted by Wing-Conmandor Hopltins. 
· The Oomnlt~po adopted ·it and deoided to submit it to the 

. : Commis.a~9n. ·_. .. · 

~-·. Di: Crimes 4H9D9Y in German,y~ 
t ·' '~ .. 

~ , .. ·.,: . ;_ 

., 

. i 

" • \ 

. ' . 

. ; •. 
. 

;s •• ,• 

. · .,.. de BAIR. said he did not tor tho momont wish hia paper 
to be discussed. 

tt;~i,1@:;~n _aoncer~ng penal sangtioy tor the thl'eat or 

Thi's document was submitted by C-olonol Hodgson as a matter 
ot ·sreat urgency sinoo it contained reconmendat1ons to the 

: member Governments which they wbre meant to submit tti the San 
1 Franciao.o 9ontereno·o if thoy approved them, ,,. 

After d1souaa1on 1 t was resolved to adopt the document and 
.ubmit it to the Commission. 

· ·fmblpmg ta_g 1M the Qonmi emgn . 
' . . . 

. ·Cblonel· HOJ;)GSON submitted a paper -0n:·tli1e subject the 
disoueaip·n of which was adjourned to the next:· meeting • 
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,(embers are rcgueotod to eubati tute the prooont Doow~ent 
for Docuncnt II/1+2. 

SECRET Note: Thia is a document intended exoluaiv~ly 
for the porsonal use of members of the 
Cornrdssion and their substitutes. 

II/42(1) 
May 18, 1945. 

I • 
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UNITED NATIONS ·tAR Cl'W~S COi ~ilSSION, 

. NO'l'ZS OF MEE'l'ING o:? COi, ·,il' 'PEE II 

JWJJJ ON 15TH t.tAY ~ 

Present: Colonoi Ho<leoon ( Chnirmun), Lord '.fright, Dr. de Uoor; 
Mr. Oldhan, Dr. Cyprian; C'•p to.in ~·'olff, M. do l;ucr, Dr. inyr-ffnrting, . 
Diaoussion of Go oncl Hod son' o mcri1ore.ndur. on "Probla-,18 faoin, the 
Cannission", 

Tho follom.ne points in tho abovo docwaont cave riao for • 
discussion i 

Section III I P mr;rnph 11 

Sub-parar:raph (a). 

Colonel HODG'10N sur;gost~u tho.t thia vms a question for 
oonaid.orntion ut the Nntional Offices Conference. 

The Canmicmion has oincc decided the.t there shull be an e xchange 
of vic\/s nnd consido n tion of tho question .at tho.t Conference. 

.. . .., 

It ,rms ugrocd th t thl;} utionul Of'ficca Conference should truce tho 
pl uco of the firot of t ho s~riuo of regiona l conforcncos oontcmplntcd 
by this sub-ptrne rn.ph. 

Sub-pnrngraph ( b) 

Colonel HODGSON a id thn.t the l)roposaJ. in title sub-pnro.graph 
regnrdin ~ the t1ili tnry o.gcncic s in I.mcmy tcrri torfos need not bo 
cons±Jorcd no infonn11tion had b o(;n provi'ded in tho tolegron f'ran SHAEF, 
of r1hich the COJJl d.ssion hD.d bovn info:med. ' 

' As r ugard~. tho propos 
0110,-...:JJ:' tc.::rri tori cs, it ·.r.s a. 
the manont ms thu ,; kin . of 
or gcmcica be sot up to imr 

for the ' ost:i.bJish-:ion t of ne uncies 111 
&<.:c1 thn t the only notion noccs5nry for 
'\ reca.1 11..md.r:. tion th!l t a war er . es a.guncy 
oti[~'\ tu ·, ·ar criL1es in Ja.pancsc torri tory. . 

Mr. DAO, Yho thou...,ht tm t this m o o. mn ttcr r,hich the Sub-
COr. :dssion n.t Chun0(in~ .1i r ht h1v~ discussed r in req .u:tl to uhich 
it rai e ht be possible fo it to nc t, s i d ho . ust consult Mr. 1 !w1Sz 
King on tho subject. · 

P. T. O. 

-
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' 
.§¥b-pnrnguph.(ol, .. 
It ,·mo r.g:rood to nooopt in prinoiplo thu proposition tha.t it would • 

bo dosirnulo for tho Oondaoion tc ta.kc 1:100.suros to onsuro the 
porpotuo.ting of tho teutir.1on.y of ,n.tnoaooe ,,hose evidenoo uny bo 
oonsiderod to be of M intcrnntionnl oha.r.noter. 

Colonel HODGSON oonsi<lc.red no disoWJsion to bo nooessary. 

iart III. Parnp:qph ,h 
. .. 

After aan" di11oua~on, Ji.. do Bl::R ,.-n.a nskoo to wr1 te a papor 
on tho question of tho disvosnl of ~ocusoo. persons v-nntod by aevoro.l 
Uni tod N·, tiono ,ml.oh ru:ia raised in thia para.graph. 

Tho Ca.ui ttoc ndjournod discussion on the ramndor ot th~ 
r.1cuoro.ndurJ. 

f • 

J 
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~& This 'is a document intended exclusively for the personal· 
use of members of the Ccmniaeion and their eubatitutes. 

II/4, 
8 EC RE T 25 Mq, 194,5 

UNITED NATIONS HAR CRIMES COMMISSION . . 
I • 

. SURREN;QER OF A WAR CRIMINAL & 

REQUEST BY 'l'HE REPRESENTATIVE OF YUGOsc.AVIA 

. , The Chairman of t~e Camdssion feels that the Commieeion'a 
oanpetence to grant the requests made in the following oamnunioation 
io euffioiently doubtf'ul. to make it desirable fQI' tpe matter to be 
exomined by Oanmittee II. 

Q~ication 'fran Dr. Zivkovio 
dated 24 '1:lay, 1945 

"l, Giuseppe BAST IA.NINI, who wau ch~ged a ten deys ago1 on 
behalf of the Yugoslav Government (Charge R/it/26) has been put 
on the list of the Wa.1· Crimes Commission,. · ·· 

2. Information hv.s reached n,e thot BASTIANINI has been given 
a.oylwn in Svtl tzerland o.nd I have been instruoteu by ntY Govern­
ment to bring this fa.ct to the n9tice of the Carmiaeion and to 
male~ o.n official request for tho surrender of BASTIANINI to the 
Yugoslav Governn~nt. 

J. In view of the pledgo of all the neutral countries not 
to "gro.nt asylum to war criminals, and huving _regard to an 
officio.l. ato.teraent made by the S\1ias Government over the radio, 
n copy of which ia attached, fran which it appears tho.t tho 
Sv1iss Government r eoognlze BJ~TIANINI'a presence in Switzorlo.nd, 
the United Nations War Crimes Corronission is requested to inform 
the Allied authorities concerned of t hia fact, so that they TllL\Y 
talce a.ct ion ,d th a viow to obto.ining tho mu-render of BASTIANINI 
to the Yugoolav Government. 

I 

/+. In !ll\Y oo.se, the SWiae Ggvurnment should be authori­
tatively informed by tho United ~ations \far Crimes Canmisaion 
that B/..STIANINI is on its liet, nnd that the Yugoslav Government 
have ·offioiully requested hia ourrender through the channels 
of the Commission. 

5. The matter vtill also :1:n due oourae be token up directly 
by tho Yugoalav Government with tho Sr1i.1a Government, and tha 
other Govl3rnmonta concerned," , 

I ANNEX . I. 
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J\NNEX . 

"It is officially W)nounood: During tho pnet teu do.Ya aane 
roparto ·ho.vu a.ppoared in the Swios preap with regard to t~ , 
~s~io.nipi ooao. . The faota , wbio~ are simple, o.re o.a follows: 

• 

· -·On-May '11th, tho Yugosla.v uogo.tion in Borne, during rui l>ffioial. 
visit info~d the Swiqs authorities that Bnationini ,me on 
the Yugoalnv liat· of war or.iminnlo and that it vras doairo.ble , 
tor him to . 9e '7ntohed .during his stey in Srli tzerlond in order 
to prevent him from ova.ding ' a. roquost for extradition by 

.. flight. 

At tho roquest of tho Foliticnl Department, the Yug~l.av 
).{inister- coJ?,finned those vie\1s in writing on Mt?¥ ¼, •.. 

. . ~ 

·No request for extradition has bo-.1 n ma.de, oithbr verbally or 
in. writing. , 

, 

. ~ 

It was clearly stated that the Yugoslav Govormmnt would mnke 
a spep~aJ. ~nqu~ into tho co.so ot BaatiMini, reserving 'tor 
~tself tho right to ~ake thd neoesso.ry steps nooording to the 
results of the investigations. i .. ttention hlla been dro.wn on· 
this oooo.aion to· the Unite·ct Nations' declaration on wo.r orimea. 

From theao tacts it oan bo gn.th6I'C:1d tlut the Yugoslav Govern­
·ment has not yet oornplotod its investiga.tions. ,\.t W\Y rate; 
that 'Govermnent has . not yat mndo a r~quoat for Bastianini's 
extra.di tion. 

' . 

Swiaa Home Servioe ( in French) 
19° 5045 •! ( 20, 15) II 

. . 
. ' 
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Note: This is n preliminary uoour.ient inten.:1 ~ exolusivcly for 
tho personnl use of ,1cubors of the Ccni.'li.ssion an.1 their 
substitutes. 

SECRET II/44 
6th June, 1945. 

UNITED NATIONS ·:.1,\R CRDIES OOU},~SION 

00, ·J:'.l'TEI'.: II 

NOTE ON: THE ESTABLISI;J.iENT OF ~\ ~OSECl!I'_ING OFflCR 
CP/+BGED 1JIT1f_.'TJ-Ci: T:.SK OF IREPJ\RING CASES AGAINST 

THE MAJOR ':.'AR C!{I. INtJeS 

(M. de BAER) 

This is not the first time that the question of a United Nations 
Prosecuting Office is raised before the Canmission. It \'18.B mentioned 
namely in doowents c.14 of April ·25, 1944, II/28 of ;.ugust 29, 1944 and 
aiso in C.111 of May 16th, 1945. 

President Trul 1an• s pro osal of instituting a n Iuternational 
Military Tribunal to try ti e 11iajor Gennan Nazis again raisfJS the 
question whether the prosecution should be conducted by o. prvseouting 
offi.oe of one country in the nru;ie of . an.kind, or by eaoh viotim­
oountry in its ovm. rumt!, or by the United Nations as a whole with the 
help a.oo backing of all the Hunber-States. 

It has already boen pointed out in Doo. c.111 that imividual 
prosecution by ea.oh one of the United i tions in succeosion before the 
International Hilito.ry Tribuno.l ·,70uld lead to unnooos:;ary delay. 
Prosecution by one country alone would rouse susoeptibilitios, ::ioreovor 
it would la.ck tho unanimous am fonnal support that is desirable. It 
may therefore be fown prtlforablc tr~-it tho prosecution of the Nazi leaders 
v,ho arc responsib.,o for the policy of systanatio t t::rroriBn and -rthose 
offences havo no geographical localisation should be oonduoted by a 
United Nations bcdy acting on behalf of all the Allies. 

There o.ro other reasons , by the joint action of the Urd.tod Nations 
is preferable to individual action by ca.oh nation. 

If the prosecution i s to be done by individual na. tions eaoh na ti~>n 
will be bound by the tenns of its Constitution a.nd by the. toxt of its 
criminal Statutes. Theroford, prosecution may n t onlJ~ vary according to 
the cowitry which i s conducting it ( s o countries i •• ay r~fuac to request tho 
death pennl ty), but ~ :10 prosooutoro noting in tho aero~, case may adopt 
diverging attitudes. ;.1oroovor a national prosecutor r.ia.y f:l.nl it 
impossibl t o prosoout0 for acts that e r ~ not covered by the t onns of 
the criminal Stat to of his country, c. r;., in seine countries it may be 
fown impoo.,ible to pro::;ecute ~or the: offence of dolibomtc tarvation 
( which ia s ,e tim s conoidc ·oo. c n noe tivo act: ..,taininc. from 
providing f ood). Other countr i es f i nd it i n os oible t o d nrun 
capital purd.sb':ient. 

If, on ttie contrary , th prosecution i s con.:luctod in the name 
of 1;\8.Jl)cind, then any f\tndru,1onta.1 violation of too oust . y lawo of 
hu; ni ty May b punisho nci th ·r t h .... prosecution nor the court 
dll b bo\ll'ld by ty t oxt o a ·,r• 
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In other rrords, both ·th prcseoution and the court will be 
. in tho s ruae position as thu courts of olden ti:-:ies Hhcn no crininal 

Sta tutos existed, custcn wa3 applied. .. and jl.ldr}nonts of the oourt3 
Y1cro declarntive of such o_ustam._ 

/.ri internAtional statutory criminal lo.w, in the legal sense 
of that expression docs not yot exist. li'his is because, al though 
prohibitions have been sot up by international treaties nm agrcemonts, 
no court hns beon declared oa :1potent to try tho o£fendor am no 
penalty has bean arrixed to each ori.'.'fe~ In the sar.ie Yl&y as ti e 
British Courts of Cc:u·,1on lax, havi: built ·up ~ praotioe· .. of'• la.w 
by deolarill,8 that acts r;urc a or:l.r.1c by custO!JlarY law, in. \be s.i::-::.o 
,~·ay it ,411 be for the I nterna tional Cri1.dnal Oourt to declare 
what is an offonoc by. !nterna ti.on.".l drf:inal law and to sot up 
precedents for the futur~. 

I 
t 

. ' 



Note: This is preliminary document intended exclusively for 
the personal use of members of the Conmiasion and their 
substitutes. 

BECKE'£ II/45 
20th June 1945. 

UNITED ATIONS I AR CRIMES cow·rsSION 

Notes of Meeting.~f Committee II 
held on 22nd May 1945. 

Present : 
Colonel Hodgson (in the Chair), Lord Wright, 
Major Palmstr6m, Mr. Oldham, Dr, Cypria~, 
Captain \Vol:ff; Mr. Dutt, llr. Dao, .l)r. E6er, 
Dr. de Moor, Lord. Finlay, Dr. Mayr-Harting. 

USE OF UNRRA FACILITIES IN WAR CRIMES INVESTIGATIONS: NOTE 
BY c6LONEL HC5hos6N (Doc. Ill 40 ) t . 

The Conrnittee considered the recommendation contained 
in this document. It decided to propose its adoption in 
an amended form to the Commission. 

COLONEL HODGSON' 8 MEl.iORANDt.Th ON "PROBLEJAS F:ACING THE 
COMMISSION 11. 

Correction in the liotes of the last meeting. 

Mr. DAO asked for a correction in these minutes, which. 
has been made in the revised tex~ circulated as Doc,II/42(1), 

Paragraph 4: Internal Org&nisation: 

Point (a) relating to appointment of an Executive 
Committee was referred to Committee~. 

Point (b) re l ating to Committees II and I II nd the 
Public Relations Commit~ee was 1;1lrear:ly in process of being 
realised. 

I 

Point ( c) ,·1 s !'lei'erred to Committee I. 

Point (d) relat ing t o an increa s e in the executive 
s taff under an Executive Officer and the accompanying plan 
for such an incr s e was ref erred to the Finance Committei 
but has actu lly been pl aced on the agenda of Conrnittee I. 

Point ( e) relating to n c\'"1 premises for the Commission 
wh i ch had already been dealt i th by a s peci al committee was 
referred to Committee I. 

Point f sugges ting cr eation of a Central Information 
Office was r e erred to Committee I. 

Point (u). C<'lonel Hodg on, Dr. de t oor, ~ .• de Baer and 
Dr. "'"" cer were sked to dr f t o. paper on thi s subject. 

+ 
Colonel I od son a r ed to this t r ns fer- as Conunittee I was 
due to meet aooner thun the Fi nee Committee. 



Note h i s is a pr!ili inar,y docwnent intended exclusively for 
the person 1 se of members of t he Commission and their 
substi t utes . 

§EGRET II/46 
20th June 1945. 

U ITED fAT IO 13 'r"JAl{ CRH ES CO •,U: ISSION 

Note~ of Ace ting of Cornnittee II 
held on 29th ~,1ay . 1945. 

Pr esent 
Colon 1 Hodgson (in th0 Chair), Lord 
Vright, Ur. Oldham, l, . de Boer, Ca pt a in 
7olff, Dr. Zivkovid, ; r. Dao, Dr. Mayr­
H~rting, Profec3or Casein, Lord Finlay. 

SURR I NDF..R OF A ·. 'AR CRI . I TAL : REQUEST BY T IE REPRESENTATIVE 
OF YUGOSLAVIA (Doc. II/43). ' 

Dr. Zivkovic' s r eques t \·✓a f or the Commission's assist­
ance in obta i ning t he surrender by Switzerland of Guiseppe 
Bastianini, o. Lerson ga inst whom Committee I had found 

nrima facie cas e of guilt f or war crimes to have been . 
established. After discussion, the Committee decided to 
recommend the Commi ssion to is s ue a certificate to the 
Yugoslav Government to t he effect th t Baotiani~i had 
be en pl aced on it s Lis t of ·1ar Criminals, and to caus e 
co pies of t h certificate to be s ent to t ho other member 
Governments .,i th a view to such ct ion by them as in th0 
premises they might deem · Pr r opri · te. 

It , ao cleci ded th t this decision did not in uny way 
pr0 judge tho question ·1hcthor the Commiss ion could 
ro perly have a ddressed the certificate to the Swis s 

Government di r oc tl i s t ea d or CT ivin , it to the Yugoslav 
Governme t, nd that Committee I II should be sked to 
consider in principle tho ~uestion or t e Commicsion's 
ri ght t o addres communica t i ons to Governments other than 
those r cpr eu ented on i t. 

Dr. Zivkovic ·Jit drew i u pro )osa.l t ha t Albania should 
be re pr es ntcd in the goncy . 

The s ub ject as 'l. \I ole ·,us c.. d journed f or a week in 
ordcr · th· t Lord Fi nl , y might s o k i, form tion f rom the 
Forci •n Offic e as to t he ex ct ooi tio 1 in It ly. 



Note Thi s is a preliminary document intended exclusively for 
the 11eroons 1 us e of members of the Commission and their 
substitutes, 

SECRET II/47 
21st June 1945·, 

UIUTED NATIONS i{AR CRI . ES CO?. I,1ISSION 

Notes of Lieetincr of Committee II 
held on 5th June 1945. 

Present: 

' 

Colonel Hodgson (in tho Chair), Lord Finlay, 
Professor Gros, Dr. r, ayr-Harting, ~r. 'i/unsz 
<ing, Dr • . V/ang Huo. -cheng, Mr. Yang Yun-chu, 
.i. de Baer, Ur . Dutt, Ca tain •/c:Jlff, F/0 
Bridgland, Cmdr. rAouton, Dr. Zivkovic, 
t • Stavropoulos. 

~T LISlil.1£Nl' OF AN AGEJ CY ,ATT C ED TO LI-IE .ALLIED CONTROL 
COM H §SION_ I N ITALY (Ijoc. C.11O), 

Lord FINLAY, h aving received a corranunicotio1 showi::ig 
th t the Fore iu Office \7as asl· ine the Resident l.' inistor 
a t Caserta for information, re que s ted t hat this question 
might be· djourncd for a wcc c, and this course uao agreed 
to. ' 

CREATION OF A ·. /@ ,CRILES ·, GE CY TO INVESTIGATE 11..R CRI 1ES 
JESID~ JAPANESE TERRITORY. 

Ur. '/unsz KING explained the re sons v,hy the Sub­
Commission i n Chungking had been unable to ronouncc on 
this subj ect, and, having asccrt&ined tha t this would be 

gr eoable to the Chinese Government , t he Committee decided 
tha t a parallel study of the que s tion should take place 
in ColllTli ttee I I nd in the CommL,>s ion c nd a l so t 
Chungking, 

Mr ·. •; unez Kin was a slccd 'to pre pa r e a dra f t proposal 
f or un gency rri th th assi st nee of Colonel Hodgson. 



Hote: This i s a prelimin · y document intended e::clusivcly 
for the · 1 mbers of t he ,Olllluis~on a nd thdr 
s ubsti ·utes, 

SEcro:'l' II/l~ 
12th J une, 1945, · 

'l'Imrs ·:1AR CRil,U::9 _________ ,_______ ~-------UNITED C0.1! !I SS I O 

uP AN 

The C0111nis s ion in its recan en ~tion .)oC\llllcnt C.jO adopted on 
the 13th JW1e, 194~, , pr o )osed tha.t a n ugency char6oo ,n th s r ecial 

-d ut~es to investiga te ·wr cr i mes .nd t o ppr hend the ac cused, should 
bu crea ted in enemy terr itory s :_:mrt o " the appr o·,rie.te sootion of 
the Sunromo Allied Ccm;,1nnd. Event::; ·,hich ha ve taken pl :ice during the 
occu: tion of Gczmany hnvo fu.lly jus ti f i ed· the measure ;,ro osud by 
the Commission. 

'!h~n the .l.ll icd .forct:s 1£..nd in • npanc s c t erritory 
tht:: oorrli tions obtaining there ·;till no doubt ca ll for tht: establistvnent 
of -:-.nohinory to dea l \",d th the 0roblems · of J u anese ,.ar cria inalo. 
'.rho most· pr aotic11.l means would n.p10 r to be to entrust the Sup:cane • 
1Ulied Can.rruµld. oporn ting inside Jv.pancsc territory w:.. th the tnsk of' setting 
up o. mili tnry ugcncy f or the pur;"ose. :i:t is felt tha t to ~nsuro co-
ordina. tion between such an agency on the one )w.nd, o.nd the Ccm:dssion 
or its Sub-Can':~ssi on ond thu N tion-.. 1 Offices of those United Nations 
a t Yln.r with J a.pn.n on the other, i mmed.ia tc sto~)S mn b e t o.ken to devise 
o.n a.gre ed sohe, c alone th~ foll owing line s : 

( ) 'l'hc Su rcmc Al:1.icd Com.rn!' ncl in qu··stion sh.oulci be invi t cd t o crea te 
a s pecia l milit'.lry branch or br nchc s !'or 'the ,urr.,ose of col!lccting cviclence, 
_ .pr h nding Ja nn0so ·,.-r.r cri"llinnl s , .eutting th,:nn into custody, a rul hruidine 
them over to the c an )Cte 1t c mirto for tri:-1, und . of excr cisin such o·ther 
functions us mi ght s .-., ci!'icnlly b u entrus ted thereto. Such milit ry 
brnnch or branches v,ould f'on:1 I ~t of the :li. :,ropriu t o s ... ction of the 
Comr,l:lnd. 

(b) A r .Jr)resen tative front e ch f t h..., · ·tionnl Offices c oncerned a.ctin~ 
n.s lia ison officer s h · uld be ,i t t chod t o t h1.,; Su.[>reJ .o .h.l lied Cor. :innd. He 
voul be invited t o t -. kc c h.'.l.re .'i t h lu z Ill teru , :i.nd :ln oon .iW1ction 
v;ith ~he militn.ry .-,enc , of he ··:ork of i nvesti g~ti n .of nn;r \·r~.r crimes 
c on tl ttod~gninst n tionrils of iris country. Ii gcner'l.l , tile li ison 
off icer o~ :i.tion_J. Office -r oul :i_ co-o err.t o ,.:i t h th wili t ,~. y aeenoy 
in all matters o.f fcc tin"" t l.c i ntvrcat of his c oW1try in regard to war 
c.ii es. 

( c) The Co i sdon or i s Sub-Co .. 1ntineion \/Ould for\"r..rcl d irect to 
t he Supreme lilied Ca ·rdl'l! lists o J '•~1 '.Ul0ec ,. o.r crimil'k"-1s. Tho 
:i ili tary nf ency , throu h the ppr o r i t.J 9hunncl, -.-,oul :ccep the 
Canmi s s i on r its Sub-COJ??!d ssion infonnod f . ny of those p ersons v; nted 
,.,ho h'l. v0 bc.::n i don ti fie n ·\:' ,r ehe n 0d. ·· here vvidcnoc of ar c rine 
cor, .!i ttcd b • i_)O s on::, ,hosd ot c t on tho lis t s , or th1. t of • 

crii r10 \."luc h ' JC)int s t o th e" i stcncv f · g,.moral 1, .ttcr of c: ir.tlruu 
c ts , i s ~vni b.blc , t h1J miJ. i t y '\~c c , .. ul l i on. '" he 

~nfo . ti n to t' u C .rlssi c ur it Sub-G : ,1i os i • 1.,;sir,:-.b l 
t ha. t l <.; full •:.;t ,,0- ordi :1.a tion of cti vi tius of I l.:OC ~ c s 
s hould. uo 1. intni nu 

' . 

' , 
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lote t This is n prelimin ry document intonded exclusively for 
the personal use of member s of t he Commission and their 
substitutes. 

§EQRW. II/49 
21st June 1945. 

UNITED. NATIONS WAR CR~ ,i~q COI-.11, I SSION 

Notes of Meeti11G of Commi ttoe II 
held on 12th June 1945. 

freeent: . 
Colonel Hodgson (in t he Chair)·, ·Lord 
Finlay I M. Mal ez ieux, Mr. ~ unsz K4.ng, 
Mr. Dao, Mr. ··Dutt, Captain Wolff, · 
Dr, Cyprian, F/0 Bridgl and, Mr. Oldham, 
Cmdr, Mouton, Dr, Zivkovic. · 

~STlt,BLlSHMENT OF AN AGENCY °I'N ITALY (Doc.c.110). 

Lord FINLAY aslced t hat t hi s question might be 
adjourned for a furth.er week. 'l1he Foreign Office had 
not received the expected information from Caserta and 
had sent e. telegram there which, Lord Finlay thought, 
\7ould ensure the infonnal ion being available by the 
date of the Committee's next meeting, 

This was agreed to. 

Ji.BSf:ENT OF AN AGE {CY . OR AGENC~ES INSIDE Jr.ANESE 
T ___ R_TO INVESTIGATE VAR CRIMES (Doc, tiJ:4a . 

A draft recommendation on tl is sub j ect hnd he~11 
prepared by Mr. runsz King \'/ith the ass itanc c of Colonel 
Hodgson, 

The Committee was unanimous in a proving the recom­
menaation,. ~ith m~nor l t er tio!l!il . It resolved to 

· submit it to t he Commiss ion fo r provisiona l do ption, 
-which would e ollowed by tran mi ssion tot c uub ­
Commi s ion f or its considera tion. 

In the au ence of • de Baer, cons ideration of th is 
su j ect v, s ad jour ned to the next meeting. 

I 



• Note This is a prel i minary document intended exclusively f or 
the person· 1· use of members of tl e Commission and their 
substitutes, · • 

SECREIT II/50 
22nd June 1946. 

UNITED NATIONS WAR CRI . ES cor ISSION 

Present: 

Notes of Meeting of Corrrnittee II 
hel'd on 19th June 1945, 

Colonel Hodgson ( in the Chair), Lord ;/right, 
Lord Finlay, Dr. Mayr-Harting, Mr·, Dao, M. 
ra lezieux, Dr~ Zi vkovic, Captain :Vol:f'f, 
Commander ' outon, Dr. Cyprian. 

Mr. Dutt sent apologies for his bsence. 

ESTABLISHMI:NT OF N AGENCY iN ITALY (Doc. C,110). 
I 

Lord FINLAY read a telegram from t he l.11nister at Caserta 
to the Foreign O:f'fice, the text of which rlill be circulated 
in paraphrase, It indica t ed that ste ps had been taken to 
obtain proposals from the Yugosl av and Greek Governments for 
opera tion of Yugoslav and Greek w r crimes missions in Italy 
on certain conditions, but that t he proposals had not yet been 
received, 

In view of this inf o:('mat ion, Dr. ZIVKOVIC said he would 
communicate with his Government. 

It was acreed that the s ubject should be r ut ug in on the 
agenda if and wen Dr. Zivkovic so reques ted, 

BASTIANINI (Doc. c:-121). 

Dr. ZIVKOVIC said that there v, s no· direct liaison betwoen 
the Yugoslav Goverrunent nd the milita ry uthorities in Italy and 
t he l etters in ~uo tion su&ge ted t ha t certa in information in 
these circumst nco s should bo tr ' rs itted by the Corron· sion on 
the Yugos l av Government' s beh lf to those authorities. The 
1 jority of the Co-:mi i on ' s members thoucht them tter w s one 
to be dealt \'d. t h directly bct\·10011 tho Yugosl v Gov rnment nd the 
mili tary aut,hori tics , but there wo. no decision of principle 
sch as Dr, Zivlcovic could re ort to h i s Government,on r ecord 
i n tho minut s , 

./1.f't e r di cussion it n s decided t hat the Chairm .. n of 
Co ittoc II should r aise t e matter in the Commission ~md 
r eport t t a ppro prio. te a tion would be f or the ommiss ion to 
amen t ho mi utcs of i tc- moctinr.· of Jun 13th oo tha t they 
woul sho v t '· t, , r1hil t ho ommi o. ion v' s al vr y s r endy to. as ·1s t, 
it ,., s believed by t e Co i o.;.ion that s ch matter should be 
t u en up dir ctl by th Gov -rnmcntG co 1c rned Ali t th 1 ilitary 
author itie . 
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Hoto : Th i o i s docui unt int ende d exclusively f ol' 
the personal use of member s of the Com1i ss ion Dnd their 
sub s t itut es . 

ECRNI' II/ol 
22nd Jw1c 1945 • 

UNITED li'-.TIONS lh\R CR1l,1ES COMlHSSION 

Es t ablishment of ·n gency in Italy: 
Communic a tion from t he r iniatcr a t Caserta. 

to t,hc Forcicrn Office; 

The follo vling is the subs tance of the tole ·ram from the 
t inis ter at · caserta to the Foreign Office, da ted 16th June 1945, 
which was read to Committee II ut its meeting of 19th June in 
connection \'lith the proposals made by Dr. Zivkovic in Docwnent 
c.110: 

"Commi ttec appoint ed b;v Supreme All iod Comnundcr held 
meeting on i arch 27th, at which · t vms d1;;cided 

( a ) respect ive National miss ions should investigate 
themselves, but under Allied Control. 

(b) that agency to s upcrv-i se Missions should be Allied 
Comma nder in Italy, but in tl c case of Celfa lonia re pre­
sentatives of ritish forces i n Greece under direc tives 
fr om llied Forces Headqua rt ers committee. 

(c) th -t res pective Governments should be a sked to 
state det a iled pro posa l s wi t h regard to s co pe of their 
missions 

(d) that, when their pro os• l s were r eceived, a 
mee t ing , at whi ch the Allied CommiGs ion would be repre­
s ented, V1ould be helcl to dee ide questions ouch as con­
ditions unde r whiqh missions may be a dmitted, arrangements 
with the Greek arid-Ita lian Governments for introducing 
them, procedur~, supervision exercised, e tc. 

Allied Cor, i ssion were ins t r·uc ted to r eques t Greek• 
· nd Yugoslav delega tes to It alian ;. dvisory Council and 
r-tnlian Government to submit detai led ·ro posals regarding 
function, und organisa tion of mi ssions nd to suggest 
procedure t ey Wis to see do pted and a ction they pro posed 
or anticipat ed a fter enquir i es of missions . 

lli ed Commission have not rc po·--tcd r ecoivinr• a ny reply . 
to bovc . 

They h ve been aslrnd to confirm t ho actu l proposals 
vc not cen recciv d f r om the c r ce Government. I will 

inve tig t e fu r the r \'/hon Co1ru ission ' s ansr10r re chce Allie d 
Forc oc i ea dq art crs . 
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