CONFIDENTIAL, III/48,
16th July, 1946,

UNITED NATIONS WAR CRIMES COMMISSION,
C III

Draft Glossary or General Introduction into the
British Law concerning Trials of War Criminals
by Military Courts,

The Mm Advocate General's observations on Document IH&Z,

The following observations have been received from
Colonel R,C,Halse, 0,B.E,

As further amendments may be issued to Amy Order 81 of 1945, it
s suggested that the words "as .,.. to 24 of 1946" should be deleted
and the words "with amendments" substituted,

Reference should also be made to the Canadian Order in Council,

2nd paragraph, 10th line,

Delete "after appointed" and add, "but national observers from
all nations interested were invited to attend",

Line 14,

Omit reference in brackets,

Delete and substitute "A Judge Advocate may be deputed to assist
a British Military court by the Judge Advocate General of the Forces
or in default of such deputation may be appointed by the of'ficer
convening the court, The duty of the Judge Advocate is to advise
the court on questions of law and procedure and to ensure that the
accused does not suffer any disadvantage, In fulfilling his duties
he is to maintain an entirely impartial position, The Judge
#dvocate has no voting powers, The members of the court are
Judges of law and fact and consequently the Judge Advocate's advice
.need not be accepted by them",

If no Judge Advocate is appointed the convening officer must
appoint at least one officer having legal qualifications as President
or as member of the court unless, in his opiniong no such officer is

» P

necessary (Rule of Procedure 103 and Regulation aragraph 2 of

Army Order 81 of 1945, as amended,)
The Legal member is entitled to vote.

It is doubtful whether any of the writs referred to in this
paragraph would run in respect of military courts, Certainly no
applicant for a writ of habeas corpus would be successful if he was an
enemy national, K




3)

b)

V. CRIMES

COMMITTEE III,

ing.

Proposals by the Seoretary to Committee III
regarding the procedure during the week ending
27th July, 1946.

The fellowing cases to be inserted into the first volume of the
Law Reports were not considered in the meeting held on 10th July
(Minutea No,16/46) and should therefore be examined in the next
meeting of Committee III,

Souttled U-boats case, Cerhart Grumpelt, Trial and
Law Reports Series No,21,

The Masuda case, Trial and Law Revorts Series No,20,

Trial of Robert Wagner and others, (French case).
Trial and Law Reports Series No,22,

The cases considered by Committee III in its meeting held on.
10th July, and in previous meetings, have now been redrafted
according to the suggestions made during the disoussions and the
new text is being circulated to members in a series headed "Mamuscripts
of War Crime Trial Law Reports", Volume I, It is therefore suggested
that final approval should be given to the following reports, as
re-draf'ted:

Case No,l, Pelecus,

“ @# 2, Doatler,
" 3, Almelo,
"M, Hadamar,

')g, Amberger,

. Heyer.

It is further proposed that the draft glos of the relevant
M;

provisions of British law (Docs, III/A7 and III should be

examined,

Committee III should further continue its consideration of the
type of publication proposed by Mr. Hodge,




UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE III,

UESTICN OF THE SDICTION OF T
UNITED NATIONS WAR CRIMES COMMISSION

OZ" CRIMES COMMITTED IN ETHIOPTIA DURING THE ITALIAN-ABYSSINIAN WAR,

(Referred to Committee IIT by the Commission on 19th July, 1946,)

Note by the Secretary to Committee III,

(1) The original terms of reference of the Commission agreed upon at the

-
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(2)

meeting of the Allied and Dominions representatives, held at the Foreign
Office, London, on 20th October, 1943, provided that the Commission should
serve two primary purposes:- '

(i) It should investigate and record the evidence of war
crimes, identifying where possible the individuals
responsible,

(ii) It should revort to the Governments concerned cases
in which it appeared that adequate evidence might be
expected to be forthcoming, -

The Lord Chancellor (Lord Simon) proposed that the meeting should take
a decision to set up the Commission forthwith but that the question of the
possible expansion of the scope of these investigations and functions should
be reserved for future consideration, This was unanimously agreed,

During the debate preceeding this decision, the Chinese Ambassador
said that, while his govermnment were in full agreement with the proposal
to establish the Commission, they wished to make it clear that they
rescoved the right after the Commission has been set up to raise the
question of the period of time which its investigations should cover in

go far as war crimes committed in China were concerned, In this
connection Dr,Wellington Koo pointed out that China had suffered the
consequences of enemy invasion for a longer period than the other
Governments represented at the meeting, The meeting took note of this

statement,

From the terms of reference, in connection with the statement by the
Chinese Ambassador, which was taken note of, it appears that although the
Covernments who set up the Commission had, no doubt, in their minds orimes
committed during the war, which was then raging, no @ s limitation to
the effect that crimes committed prior to the beginning the second
World War should be excluded from the Commission's jurisdiction was made,

The question appears to be still gen for decision by the members of

“the Commission,
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(3) With regard to Italinn crirpc cormdttod in Ethiopia in 1935/1936,
two questions therefore arise: ;

(a) Ave the terms of reference of the Commission to be construed
to the effect that they only cover war orimes committed
during the war which was raging in 1943, the Second World
Wr, or are the terms of reference of the Commission not so
restricted?

In case the terms of reference are restricted to war orimes

committed during the Second World War: Is the Italian-

Abyssinian War of 1935/36 a war different from the Second

World War or does it, like the Japanese-Chinese "inocident",

i:rm part of the Second World Var, having been merged into
?

(%) The first of the two questions posed in the preceeding paragraph
aprcars to be not a question of law, but of policy, The position as to
the period of time which the Commission's investigations should cover,
was expressly left over for a later decision by the Commission or its
member governments,

(5) With regard to the second question raised in paragraph 3 of this
paper, viz, whether the Italo-Abyssinian war was a war different from the
Second World War, this writer has not had an opportunity of examining
all the relevant documents for the purpose of this preliminary report,

He submits, therefore, as a provisional basis for further discussions by
Committee III, the following:

Before 1939, it was generally understood that the Italian-Abyssinian
War had been concluded by the debellatio of Ethiopia and by the amexation
of Ethiopia by Italy, The question arose at the time whether the
Italian Proclamation of Annexation of 9th May 1936 was premature, but,
eventually, the Great Powers acquiesced in the conquest of Abyu:[nia. and
it was recognised by most governments de jure and by all governments de
facto,

In, say, 1938 or 1939, the question whether the Italian-Abyssinian
war had come to an end would unambiguously have had to be answered in
the affirmative,

(6) The question remains whether later ecvents have with retrospective
effect, 'b'roug_ht about a change in this position,

In the Agreement between the United Kingdom and Ethiopia of 3lst
January 1942, the government of the United Kingdom recognised that
Ethiopia was then a free and indepondent State, ("Whereas the
Govornment of the United Kingdom recognise that Ethiopia is now a free
and independent State and His Majesty the Emperor, Hailé Sellassié I,
is its lawful Ruler, and, the peconquest of Ethiopia being now complete,
wish to help His Majesty the Emperor to re-establish His Government and
to assist in providing for the immediate needs of the country")

( Proarble)

Diplomatic relations betieun the United Kingdera and Ethiopia wore
re-esteblished (Art,I), the Emperor of Ethiopia agreed to enact laws
against trading with the enemy (/4rt,VI), he agreed that all prisoners
of war shall be handed over to the custody of the British Military
Authorities (Art,VII), The Government of the United Kingdom promised
to use their best endeavours:
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CO: MITTEE III

re: lLaw Reporting

The following text of a letter received by the
Secretary to Camittee III from Mr, James H, Hodge is cir-
culated for the information of members =

"Dear Dr. Schwelb 18th July, 1946.

Many thanks for your letter of the 16th inst.
I shall be glad to hear from you in due course of the
result of the Comittee's deliberations and sincerely
trust that they will proceed with the publications
suggested,

I visited Professor Lauterpacht at Cambridge to
ask his guidance as to the best type of person to be
entrusted with the editorship of such volumes, and he gave
me much useful advice, He is of the opinion that such a
series would be useful, instructive, and a valuable
record for the future,

It is my view that a general editor should be
agreed upon if the project goes forward, as this will
materially assist in the corrcct presentation and
everness of the volumes to be published. In this
respect I have asked Professor Lauterpacht, in the event
of my firm being entrusted with the publication, whether
he would consider acting as such an editor, I feel sure
that he would prove eminently suited to such a task should
he he able to spare the necessary time; of course, he is
extrenely occupied at prescnt. If he is too pressed to
mafinge this, he may very likely suggest someone who would
prove acceptable to your Comnission, I shall let you know
what he says,

If your Canmittee requires any further information
I shall be glad to came South to meet them at any time. The
last meeting samcwhat took me aback as it was on a much
larger scale than I had anticipated,

Yours sincerely,

James H, Hodge.

Serd WL

P.S, We trcat this series most
seriously, and I wish to stress the
fact that editors will not be per-
mitted to exprcss views of their owm
as in the case of ‘ouwr normal trials,”

WS
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(d) Tne drafts of any commentaries and forewords to be
included in the publications will be submitted to the
Camdssion for approval and you will underteks to obide by
any decisions which the Commission may deem £it to make in
this respeot,

(e) It will be a matter of a speoial agreement between the
Comuission and you where, in which cases and in what manney,
reference will be made in the publication itself to the
"United Nations War Orimes Cormisaion,"

(f) Te United Nations War Grimes Cormdssion has the right
to transfer its powers under this agreement to any inter-
national or mational body which should take over its
funotions, if the Commdssion should be wound up before the
work of publication is concluded,

(g) You will make your own arrengements with the

Govermment or Govermnment department concermed with regard
to copyrights, to the payment of fees, if any, for the %
to use the documents, and all other questions of f -
agreemants,

(h) The Comrdssion itself does not undertake any financial
responsibility for the publication nor does it desire
financial reward for the supervisory funotion to be exercised
Ly it under the foregoing provisions,

Yours sincerely,
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wfter the cxamination ot the witnesses, the accuscd and the
evidence, and after hearing the arguncnts of Counsel, the accused
and his Counsel having the last word, the Tribunal rust then, in
accordance withn .aticles 89 « 91 of the Code, retire and vote by
secret ballot, answering "yes" or "no" to the questions of fact and
law put by the President., By a law of 3rd February 1941, a simple
najority is sufficient for decisions on these questions, during ware
tine, Should the accused be found guilty, the Tribunal must then, by
virtue of article 91 of the Code, decide whether there were extenuating
circumstances, and rust fix the penalty,

In accordance with .rticle 93, the President of the Tribunal
must then read the judgnent in public sitting,

VIII.Provigions Regarding idppesls
article 125 bis of the Code de Justice Militaire,quoting a

Decree of 3rd November 1939, provides that in time of war Permanent
Military Appeal. Tribunals shall be set up, their number, seat and
Jurisdiction being fixed by decrcee They are to try only persons
convicted by Military Iribunals, Article 135 of the Code states that

- such persons shall have twenty-four hours during which they may appeal
to such a cowrt, This poricd begins to run at the end of the day on
which the judgment of the Nilitcry Tritunal is read,

article 134 states that:"Wilitary appeal Tribunals ocen annul
decisions only in the following cases:

(%) when the Military Tribunal has notbudcomposed in
accordance with the provisions of the Code,

(2) when the rules of competence have becen violated,

(3) when the penalty laid down by the law has not been
applicd to the acts declared to be proved by the Military
Tribunal or when a penalty has been pronounced which goes
beyond the cases stated by the law,

(&) when there has been a violation or umission of the forme
alitics laid down by law as a condition of validity, and

(5) when the iilitary Tribunal has omitted to decide upon &
request of the acaised, or an application of the Publio
Prosccutor, which aims at making use of' a power or a right
accorded by the law,"

according to .rticle 138 which quotes a Decrec of 3rd November
1939, "In all cases where a Military Appeal Tribunal has been estabe
lished, persons sentenced by Military Tribunals cannot appeal to the
Court of ippeal (Cour de¢ Cassation) against the decisions of Military
TriWinale and of Military Jdppeal Tribunals,"
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16th August 1946,

UNITED NATIONS WAR CRIMES COMMISSION

DRAFT GLOSSARY OR GENERAL INTRODUCTION

INTO

UNITED STATES LAW CONCERNING TRIALS OF WAR CRIMINALS

BY MILITARY COMMISSIONS AND MILITARY GOVERNMENT CCURTS.

By Egon Schwelb, Legal Offioer. -

The following is a draft of Annex II to Volume I of
'the Law Reports to be published, The Draft of
Annex I containing a general introduction into the
British law concerning trials of war oriminals by
ary Courts was circulated as Document III/47
and agreed upon by Committee III with certain
amendments (See also Document III/48), Its final
text is being circulated in the "Manuscript series".

A draft of Annex III, containing an introduotion into
the relevant French provisions has been birculated as
Document III/53 and has also with the kind help of the
French re presentative been submltted to the French
authorities for checking.

The present paper deals with the appropriate provisions
of United States law, J

I. The different types of United States Milit
and Military Tovernment_Tribunals,

- Tn United States Law there are three types of Military Tribunals,
pamely (a) Courts Martial, (b) Military Commissions and (c) Provost
Courts. In addition to these Tribunals, based on internal United
States law, both common law and statute, there exist in territory
occupied by United States forces (d) Military Government Courts, In
the present publication, which deals with the trial of var criminals
by Allied Courts, we are not concerned with the type of Military
Tribunals mentioned under (a) (Courts Martial) because the jurisdiction
of Courts Martial is generally restricted to "persons subject to the
Articles of War", i,e, ,croug‘.xlf speaking, to members of the United
States Army, Provost “ourts (supra (2?5 are tribunals of a summary
nature, As there have been no trials of war criminals before United
States Provost Courts, this type can also remain outside the scope of
this introduction which therefore will be restricted to: Milit
Commissions (Part I) and to Military Governments Courts (Part II).

part I: United States Military Commissions.

I1I.The Basig Provisions.

The United States Military Commissions are an ancient institution
going back to the Mexican war in the first half of the nineteenth
century. They have been described as the American common law war court,
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28th August,1946.

UNITED NATIONS WAR CRIMES COMMISSION

COMITTEE 11T

Rej Law Reportings

Proposals by the Seoretary to Committee III
regarding procedure in the meeting of Committee
III to be held on Tuesday, 3rd September, 1946,
and report on the present positione

1) The following Law Reports to be inserted in Volume I,
have already been agreed to by Committee III :

Case No: 1, Peleus,
23 Dostler,
3 Almelo,
by Hadamar;
Ts Dreierwalde( Amberger)
8, Heyers

2) The following cases have been re-drafted and will be
available in mamuscript form for consideration and final
approval

5s Grumpelt,
6,  Jalluit Atoll (Masuda).

The case No:9,(French Trial of Gauleiter Wagner) has
been prepared by the Secretariat as a first Draft and oir-
culated in the Trial and Law Reports Series Nos;22 and 2%
With the kind assistance of Proflessor Gros, these papers
have been submitted to the French Ministry of Justice for
checking and approvale It is hoped that the reply of the
French authorities will be available soon.

Annex I(Introduction into British Provisions) has been
re~drafted according to the decisions of Committee III and
circulated in manuscript form.

The Draf't Introductions into the United States Law
and into French Law, have been prepared by the Secretariat
as Doc.III/53(Fronch) and DocsIIL/54(UsSeie)e As to
Annex III(French III/53), the procedure has been the same
as in the case of the report on the Wagner trial(supra 3).

Lord Wright has been asked to contribute the preface
to the publication.

According to the Committee's decisions, an outline
of the contents of each case anlan index to the whole volume,
have been prepared by tho Secretariat.




111/56
18th September 1946,

UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE III,

The Yggogla\f Cases
Nos 1 2 0

referred to Committee III,

1, On 17th September 1946, the Yugoslav
State Commission submitted to the Commission
seven charges (Nos, 4031 - 4037) concerning
crimes conmitted on territory which,
according to the Peace Treaties concluding
the First World War, formed part of Italy,
Copies of the seven charges are /mnoxed to
this paper,

2, The cases were considered by Committee I
on 18th September 1946, Committee I decided
to refer the cases to Committee III for its
opinion as to whether or not the alleged crimes
should be considered as crimes against humanity
and for what reasons,

ANNEX,

Capc No, L4O31,
Yugoslav Charges against Italian War Criminals., OCase No, R/It189,

Neme of the accused, their rank, units

or offiolal poaIHona:

1, Giovanni CORTE, Generale di Divisione, Comandante
della Difesa Territoriale, Trieste. (F.1388)
2, Alberto FERRERO, Generale, Comandante del XXIII
Corpo di Armata, Fiume(?) (F.1392)
3s Comandante della Divisione Fanteria "NOVARA"
Fiume (?) fF.1390;
L, Comandante del 153 Reg. Fanteria (Fiume?)(F.1390
5. Segretario Politico Fascista di Mattuglie
(Fiume) EF.1391;
6, Comandante del 255 Reg, Fanteria (Fiume) (F,1393

Date and place of commission of alleged orime;
In March 1942, in the Julian March,

Number and Degoription of crime in war orimes list:

I, Murder and Massacres - Systematic Terrorism, XVIII Wanton
Devastation and Destruction of Property,

References to relevant provisions of national law;

Violations of Articles 23(b), (c), (g) and 46, of the Hague
Regulations, 1907, and Article 13 of the Yugoslav
Military Courts Act, 1944,
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. Cage No. 4032,

Yugoslav Charger against Italian Wor Criminalc., Casc No, R/It/20L,

Name of accused, his rank and unit,
or offiicial por:tions:

1, Mignani, from Forrara, about 40 ycars old, Major of the
Fascist Militia at Pola, (Fe3765).
<o Italian Fascist Garriscon at POLA.

Date and place of commission of alleged crime:

On the night 8/9 January, 1944, in the village of BOKARDICA,

Number and description of crime in wer crimes list:

1. Murder and assacres, Systematic Terrorism,

1II. Torture of Civilians.

VIII. Internaeny of Civiliang uader Inhuman Conditions.

XIIT. Pillage. XVIII. Wanton Devastation and
Destruction of' Property.

References to_relevant prov.s.ons of nation.l law;

R R S ST A R T R T R T T AT

Violation of articles 4,,,23(0), (¢), (g), 46 and 47 of the
Hague Regulations, 1907, and article 3, para, 3, of the
Law concerning Crimes against the Peovle and the State.

Short Statement of Facts:

On the night of January 8/9, 194/ the Italian garrison at
POLA, under the coumand of uajor silGNaNI, together with
the German garrison, pillaged and set fire to houses in
the village of' BOKARDICA, murdered and deported people,

R - - G e T
Particulars of Allecged Crime:

e —

On the night of Junuary 8/9, 1944, armcd Italian and German
troops from the garricons at POLA entered the village of BOKARDICA
(in Istria) and, without any provocation from the inhabitants or
from partisan units wiich were in the neighbourhood, took people
out of their houses and assembled them in groups under strong guad,
Those who did not cxecute *heir orders werc killed on the spot or
throvn alive into the burning houses, They toriured and killed
many people in the prescnce of their relatives, Piljan FOSKA had
to witness the torturc and death of her two grandsons. The Italians
and Germans looted and set fire to houscs, killing 33 people between
the ages of 16 and 70, Others were taken in lorries to POLA
whence they were sent to concentration Camps in Germany, They
threw out of a fast moving lorry and killed a men because he was too
old and unable to wvork,

MIGNANI led the Italian troops and took part in the above-mentioned
atrocities,

Above particulars were given to the Yugoslav 3tate Commission
by reliable witncsses and victime,
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Case No, 4057.

Yugoalay Charges against Italian War Criminals, Case No. R/It/206,

Names of accused, their rank or unit,

or O!!IOIﬁ 2081:{0“.

1, Aldo FEDROTTI, Tenente, Commandante, Milizao Batt,
Cost. IV, Compagnia, at PLAVE ANHOVO. F 4322
2, PINI, Sottotenente. P 4321
Michele SABA, Sottotente, F 4323
Karel BARDINI, Maresoiallo, F 4324
Vincenzo OBLA. Maresciallo, F 4325
VENTORUZZ0, Vice Brigadiere, P 4326
CAROSSI, Vice Brigadiere, F 4327
DQMENICI, Caporale-maggiore F 4328

Federico BATTISTI, from FULFERIA, Caporale=

maggicre, F 4329
Ciorgio MARIOTTI, milite, F 4330
PLOS, Milite., . F 4331
CAMPASSI, Milite, F 4332
SCOLARI, Milite, F 4333
SECCHI, Milite, F 4334
CASAGRANIE, Milite, P 4335
FERRARI, Milite, F 4336
CESARINO CAIER, Milite, F 4337

Date and place of commission of alleged crime:

On February 13 and 23~S 1945, at PLAVE-ANHOVO (in Venezia

Giulia, Zone "B"

Number and description of crime in war crimes list:
II. Putting Hostages to Death,

References to relevant provisions of national laws:

Violation of Articles 46 and 50 of the Hague Regulations, 19507,
and Article 3, para, 3, of the Law concerning Crimes against
the People and the State, 1945,

Short Statement of Facts:

1. On the orders of PEDROTTI nine hostages were shot on
February 13, 1945, on the road between ANHOVO and

LOZICE.

2. On February 22, 1945, three women were arrested by the
Fascists and the next day shot by the Italian gerrison
on the road between ANHOVO and KANAL, on the excuse
that they attempted to escape,

PEDROTTI gave the order for the excutions which were
carried out by PINI, SABA, BARDINI and others of
the above-mentioned accused who all particapted
in the execution of thc hostages, MARIOTTI was
especially brutal on this occasion,

Particulars of Evidence in Support:

The above-mentioned particulars were given to the Yugoslav State
Commission by reliable witnesses,

o
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Case No, {Q}&.

Yugoslav Charges against Italian War Criminals Case No. R/It/207.

Name of accused, his rank and unit,

or official posi tion:

1, TURCHET, about 30 years old, Sergente Maggiore, '
garrisoned at LUPOGLAV in Istria, -~ (F 3763)
2, Italian Fascist garrison and a German garrison
: at LUPOGLAV, . (F 3761)
3+« Italian Fascist garrison at the so-called
"Red House" near the village of BRGUDAC, (F 3762)

Date_and place of commission of alleged crime:
In 1943 and 1944, at the village of BRGUDAC in Istria,

Number and de}rcriptidn of crime¢ in war crimes list:

1, Murder and Massacres, Systematic Terrorism,
XIII. Pi) lage.

References to relevant provisions of national law,

Violation of Articles 23(b), (c¢), 46 and 47 of the Hague
Regulations, 1907, and the Article 3, para, 3, of the
Law concerning Crimes against the People and the State,

Short Statement of Facts:

Italian Fascist and German garrisons at LUPOGLAVA murdered
people and pillaged the village of BRGUDAC.

Particulars of Alleged Crime:

Soldiers of the Italian Fascist and Cerman garrisons at
LUPOGLAVA committed the following crimes in the village of
BRGUDAC:

1, On Deccember 17, 1943, they surrounded the village, assembled
all the males found there, 45 in number, and imprisoned them,
They were then deported to Germany for internment,

2. On March 5, 1944, Germans and Italians carried out a
mopping-up action in the same village, They shot four people
on the spot, arrested a dozen and took them to LUPOGLAVA. One
was hanged and the others released three days later, They also
pillaged the village,

3, Peopnle from Istria, and especially capturcd partisans, were
tortured by the Italian Fascist garrison at the "Red House" near
the village of BRGUDAC. On April 13th, 1944, two partisens
were capturcd in the forest and taken to the "Red House" vhere they
stripped and tortured to death, Their heads, according to witnesses,
were terribly mutilated by torture., The Fascists refused to allow
the corpses tq be taken to the cemetary by the village priest in
order to cqver up their crime,

4, During Easter of 1944 they hanged four men in the village of
BRUGDAC and on this occasion TURCHET took a leading part in the crime,

5, On June 6, 1944, fighting took place between partisans and the
garrison of LUPOGLAVA in which the Italians and Germans were beaten,
As o reprisal they entered the village of BR:UDAC the following day,
firing in all dircctions. They pillaged the village, set houses on
fire and killed sixteen people, 8 children, 5 women and three old
men, one of them 98 years old and another 89, They were killed
while having dinner, The Germans and Italiang stood in front of
the house and called on the people to come out,.promising them safety.
When the women with their children sppeared they turncd machine-guns
on them and threw bombs,
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6s In August, 1944, a German patrol killed chree people in the
same village,

Particulars of Evidence in Support :

The Yugoslav State Commission holds the statements of reliable
witnesses,
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Case No, 4035.
- Yugoslav Charges against Italien War Criminals Case No. R/It/212,

Names of accused, their rank and unit,
or official position:

1. Emilio ZULIANNI, Colonello, Comandante del VIII Regg.
"Pagliamento" at Udine, (F 4,182)
2. Gianfranco REA, from UDINE, tenente, Commandante
of the Italian Garrison at Dorenberg (F 4183)
3« Olinto SPOLERO, from Campiglio Faedis (Udine) -
Maresciallo, (F 4a81)
4. Alvoris ANTONIOLLI, from PORDENONE, Via Revedole
51, Caporalc maggiore, (F 4284)
Raffoele ROSETTI, from UDINE, Via Cesare :
Battisti 9, Caporale maggiore, F 4185
attilio CECCHINI, from Tolmezzo, sergente, F 4188
Cesare MOLARO, from UDINE, Stradella, Sergente, (F 4190
Gino TULIO, from POSTUML., sergente, F 4182
Arcilio MERLINI, from irtegna - Udine, Via
Sotto Castello 129, alpino. 2F 4189
. Evelino DIaNa, from Treviso, alpino, F 4193

Date and place of commission of alleged crime:

From the end of 1943 to April 1945 at DORENBERG and neighbouring
villages, (Zone B of the Julian March),

Number and description of crime in war crimes list:

I. Murder and liassacres; Systematic Terrorism,

III., Torture of Civilians,

VII. Deportation of Civilians,.

XIII, Pillage,

XVIII, Wanton Devastation and Destruction of Property,

References to relevant provisions of national law;

Violation of Articles 23 (b), (¢), (8), 42, 46 and 47 of the
Hague Regulations, 1907, and Article 3, para, 3, of the
Law concerning Crimes against the People and the State,

Short Statement of Facts:

After the Italian capitulation in 1943, the TAGLIAMENTO VIII
Alpine Regiment, of the Fascist Republican Army, was
stationed at UDINE, under the command of Colonel Emilio
ZULLANNI,

2nd battalion, composed of two companies, was garrisoned at
DORENBERG under the command of Tenente REA, This gerrison
was the most dreaded of all by the Slovene Population of this
region. Maresciallo SPOLERO had a special unit called by
the mpsople "Banda Spolero" of "death unit." SPOLERO and %is
unit went through the country terrorising the population,
arresting, torturing and murdering people,

Particulars of Alleged Crime:

1, On May 29, 194, Spolero with his band stopped in a car on the
road through PRVACINA and, for no apparent reason, shot a man who was
working in his field.

24 On June 27, 1944, the same soldicrs arrested a peasant at
QSEVLJEK and transferred him to GORIZIA. He has not been heard of
since,

%

3 On July 4, 1944, o patrol led by Spolero shot a man through
the window of his house at GRADISCE.




-8-

4 On July 16, 1944, they arrested a man on the road between
FRVACINA and GRADISCE and imprisoned him at GORICA, (GORIZIA).

5. On August 16, 1944, they arrested a woman on the road
between BORNEERG and GORICA and another at PRVACINA, They
were imprisoned at GORICA and then deported to forced labour in
Germany, Their fate is unknown as thecy never returned to
their homes, _

6. On Septemberll6, 1944, near KOZJAK, the Italians met a
peasant on his way home, They robbed him and took him along
with them, The next day his body was found near DORNEERG,
He had been shot, _

Te On September 30, 1944, at PRVACINA, SPOLERO'S band shot
a woman of 69 through the window, She succombed to her wounds
on Qctober 22,

8. On December 16, 1944, SPOLERO and his band pillaged
FRV ACINA firing in all directions and wounding a man in the eye
as a result of which he lost his eye,

9. On Decembexr 31, 1944, SPOLERO'S patrol shot and killed a
women at TRVACINA.

10, On January 2, 1945, SPOLERO with his patrol arrested a
man and sent him to prison at GORICA, He was interned in Germany,

11 On January 7, 1945, on SPOLERO'S orders, a woman was
arrested at RAVNE, transferred to GORICA and then deported to
Germany, She has not been heard of since,

12, On January 29, 1945, a woman was arrested and sent to a
concentration Camp im Germany, She has not been heard of since,

13, On Februaxy 10, 1945, SPOLERO with his band arrived in
PRVACINA to pillage, , People his in their homes, SPOLERO entered
a house where he shot a girl who was peacefully knitting,

L, On February 11, 1941, SPOLERO arrested a man at PRVACINA
and imprisoned him at DORENBERG where he was beaten and tortured,
MERLINI was particularly brutal in beating and torturing this man
whom he beat on the head with a rifle butt,

MERLINI, DIANA, TULION, MOLARO, CECCHINI, ROSETTI .
and ANTONIOLLI were members of SPOLERO'S band and participated in
the crimes desoribed above,

: ZULIANNI is responsible for the above orimes as he was
commandant of these units, and REA as commander of the 2nd battalion
which terrorised the Slovene population of this region, is equally
responsible,

Particulars of Evidence in Support:

Above particulars were given to the Yugoslav State Commission by
victims and reliuble witnesses from DORENBERG and the surrounding villages,

August 30, 1946,
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Case No. 4036,

Yugaslav-Charges—agiinst. [talian Yer Criminals Cage No. R/It/213.

Name of accused, his rank and unit,
or off'icial position: ;

FABIANI, 30 - 35 years old, from KOPsR, Terente fanteria,
Garrison commandant at VALLE (Bale). (F 12072)

Date_and place of commission of alleged crimej

On August 25, 1943 and in November, 1943, at the village of
YRMED, Istria (Zone B).

Number and description of crime in war crimes list:

VII Deportation of Civilians,
Illegal arrest,

References to relevant provisions of national laws

Violation of Article 42 of the Hague Regulations, 1907, and
Article 3, para,3, of the Law concerning Crimes against
the people and the State, 1045,

Short Statement of Facts:

FABIANI used to terrorise peaccful people at VALLE. On
august 25, 1943, he entered the village of KRMED with his soldiers
and Carabiicri . where twelve people, for no reason, were arrested
~n his orders, mostly old men and women, They were taken to the
barracks "KASTEL" and dctained for three days without food or water.
They were then transferrcd to the prison at ROVINJ in order to be
sent eventually, to the concentration camp, Two weeks later they
were frced by partisans in an armed uprising at Istria,

In November, 1943, unknown carabinieri from VALLE arrested two
peaceful peasants at KRYED., They were taken to prison at ROVINJ
and then passed through POLA to forced labour in Germany, They have
not been heard of since,

Particulars of Evidcnce in Support:

Above particulars vere given by the witness Bernard JURKO from
KRMED to the Yugoslav State Commission,
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Report No, 3299 of September 2, 1942, signed by 0, BARREL,
Vice-Inspettore Generale, gave further details of the above,
As a reprisal the Italian military authoritics set fire to all
habitations in Ustia, consisting of 81 buildings, 300 people,
women and children, were left without homes, They were put into
houses in the neighbourhood and all the men were imprisoned at
GORIZIA while awaniting transportation to the concentration coump
at POGGIO TEZZARMATA.

2, In his report No, 1067 of august 10, 1942, General ZICCAVO
proposed to Supreme H,Q. that he should apply to the frontier area
the measures in force in the province of Ljubljana, i.c., shooting
of hostages and P,0,W's, masgs trials of people and P,0.,W's,

mass internment, pillage and arson,

Particulars of Evidence in Support:

Particulars and evidence of these crimes were found in
Italian official military docunents captured by the Yugoslav Army,




111/57.
26th September, 1946,

UNITED NATIONS WAR CRIMES COMMISSION

COMMITTEE IIX
ITALIAN CRIMES AGAINST HUMANITY

MEMORANDUM

WITH REGARD TO CRIMES PERFETRATED AGAINST YUGOSLAVS
OF ITALIAN CITIZENSHIP IN THE JULIAN
MARCH AND ISTRIA

Presented in the dMeeting of Committee III
on 25th September, 1946,
By Dr. R, Zivkovic.

l, The Yugoslav Delegation has submitted to the United
Nations War Crimes Commission a number of charges dealing
with very serious crimes committed during the last war (1939-
1945) by officials of the Italian Government and/or by members
of the Italian armed forces against members of the Yugoslav
Army of National Liberation and of the Yugoslav Partisan Units,
as well as against members of their families,

In all these cases the victims were Yugaslavs by
birth and race who lived in the provinces known as the Julian
March and Istria, and were Italian subjects,

In dealing with these cases one should take into
account that there were two types or groups of victims:

1) Those who belonged to the ranks of the Yugoslav
fighting units;

2) The civilian population, the great majority of
whom had their relatives in Group 1,

2, The culpability of the Italians concerned in the
crimes they perpetrated against both these groups of victims
is fully covered by the relevant Articles of th IVth Hague
Convention, by Article 6 of the Char.er of the Intermational
Military Tribunal and by the terms of reference of the United
Nations War Crimes Commission, especially in connection with
the Resolution adopted by the United Nations War Crimes
Commission a;t its 93rd Meeting held on 30th Januery 1946 (see
Mo 930 PJ{»- .

3. In connexion with some of the Yugaslav charges
presented in this respect (No. 1323 and No,1339) I already
had the opportunity of expressing views and demonstrating that
the Italian citizenship of the victims was irrelevant from
the legal point of view, namely that it could not affect the
listing of the culprits by the United Nations War Crimes Commission
(see Document 1/30, pps 4 = 11, particularly pp. 8 = 11,
para, 4 = 6),

4, From the recog nition of this point it follows that
crimes perpetrated against the civilian population of
Yugoslav race represent crimes against humanity, as defined in
Art, 6 (c) of the Charter of the International Military
Tribunal, .
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5 4As to the victims who belonged to the fighting units,
in their case it appears that we are confronted with "war orimes"
of the normal type,

This derives from the legal status of the fighting men
in question, which gives them the right to be treated in accord-
ance with Art. 1 of the Hague Regulations.

In this respect I am able to make the following
authoritative statement;

1) From the occupation of Yugoslavia in April 1941,
until the Spring of 1943, Yugoslav guerrillas in Yug oslavia
and in Istria and the Julian March were organised into
regular Partisan Units known as "POJ" (PARTIZANSKI ODREDI
JUGOSLAVIJE), which entirely complied with the provisions of
Art, 1, Hague Regulations,

2) From the Autum of 1942 the Yugoslav General
Headquarters was able to gradually build up a regular army
and form militery units of the same type as in other Allied
armed forces, These forces also entirely complied with
the provisions of art, II Hague Regulations, :

3) Early in 1943 two seperate army Corps were formed
in Istria. and the Julian Merch: the XI Corps, which operated
in Istria, and the IX Corps which operated in the Julian March,
These forces were mainly composed of Yugoslavs by birth and
race of Italian citizenship with whom pure Italians fought
togothclx;tagainst the Fascist Italian armed forces and the German
Wehrmacht,

4) .As soon as these two Corps were formed, British
and American liaison officers were officially attached to
them by the combined Anglo-American forces operating in Italy,

» list is attached containing names and particulars
of a number of such liaison officers,

5) The military operations of the two Corps were
in many instances conducted as an integral part of the Angloe
American operational tasks, and they were regularly ooubined

6. The above facts show clearly that members of these
units were recognised as Allied forces, and that they are
consequently entitled to be treated as Allies in respect of
the crimes committed against them and their relatives on
account of their struggle in the ranks of the Allied forces,
quite irrespective of their citizenship,

Submitted by the Yugoslav Representative on the
United Nations War Crimes Cormission on the 25th September, 1946,

ANNEX
LIST OF 4 NUMBER OF ALLIED LIAISON OFFICERS

ATTACHED TO THE YUGOSL.V IX, and XI, CORPS IN

THE JULIAN MARCH /AND .ISTELR FROM 1943 - 1945

In 1943, two additional units of the Yugoslav Army of Liberation
were formed in the Italian provinces known as Julian March and

Istria,
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1l. Owen Major, Head of the British Intelligence
Service at the Yugdslav generel headquarters. Was attached
to the 1lth Corps from 12th October 1944 to 18th February,

1945,

12, Peter HiRRISON, Captain, Member of the British Mission with
with the 11th Corps from 7th July, 1944, On the 9th November,
1944, was attached to units operating on the western shores of
Istria. On 22nd February 1945, went to the Yugoslav general
headquarters from where he returned to his base in Italy on 25th
Fehml 19“'5.

45 U » Major, Head of the British Intelligence
Service of' the IX. Corps from 8th March 1945 to 2nd May 1945,

14, Dereck VINSON, Wing~Cormander, R. 4. P, Head of the
British MissIon with the IX. Corps from 24th .pril 1945 to .
2nd May, 1945, On this date the British Mission was closed
down as a result of the liberation of Trieste,
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In accordnonce with mothods previously used in Slovenia, Croatia,
Dalmtia and Montenegro, i.e. on Yugoslav territory proper, Italian
troops and Fascist militia now terrorisoed "their" region, feeling n
all probability, that it was lost to them for ever. As in Yugoslavia
earlier, so these troops burned dovm villages, killed innocent persons
without a trial, oarried out frequert "restrellamenti" and sent people
to concentration comps and forced labour, no longer in Italy, but in
Germany where they were handed over to the Germons to be transported
to differcnt notorious Germnan camps whence many never returned.

It is worth nentioning that after Badoglio's capitulation, the
so-colled Fascist Republic of Italy no longer represented the logal
anthordty ond bratwt ba recogni sed ~8 having nd.. 1oyl ctatus in
International Law. This should be taken into account when considering
neasures taken by this illegal euthority against the people of the
Julian March regardless of the fact that the civilian population may
or may not have been ncnbers of the National Liberation Army. There
wes no logal bosis for any such moasures, the Neo-Fascists being rebels
to the Italian Government in Rome, and possessing therefore only o
de facto and not a lawful mmthority in Northern Italys
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III/62, )
26th Ootober, 1946,

UNITED NATIONS WAR CRIMES COMMISSION,
COMMITTEE IIT,

REPORT
on the
Bearing of the Nuremberg Judgment on the Interpretation of the term
' "Crimes against Humanity",
the work of Committce IIT comnected with this type of crime and its
application in other cowrts, (Control Council Law No,10,)

By Egon Schwelb, Legx_a_l Off'icer,
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XIX, The erent roach of a Criminal Court on the

one hal &) e ed Naotion 8 ssion
on tho other,

In considering the judgment of the International Military Tribunal
in its boaring on the activities of the Commission, it should be borne
in mind that the approach of the International Military Tribunal and,
for that matter, of any cther court administering penal law, to certain
facts and their legnl relevance, must necessarily be different from the
approach to the samo facts by the United Nations War Crimes Commission,
While the International Military Tribunal as a court of law has had to
establish, and did ac establish,whother a certain fact is proved
"beyond reasonable deubt" (of, the acquittal of Schacht, (p.17022) and
the acquittal of Popen (p,17051)), the Cormission has only to decide
whether there is a prima facie case agaimst a certain person or a group
of' persons.

The Commission has further to consider that the law to be applied
to "erimos against humanity" by national, occupational or military
courts need not necessarily be the saie as the law which was applied by
the Nuremberg Tribunal, With regard to Germany, it has been shown in
paragraph XXVIII supra that the law laid down by the Control Council
differs from the law of the Charter,
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Count 8.
oount ocontains a charge that a Commander of the Partisan

Brigade vas taken to a housd, where he vas tied to the stair—

case for two days, beaten .nd tortureds He was then taken to

the River Isonzo and shot vithout trials The Committee deoided
that the torture and the shooting vdthout trial constituted a orime,
the qualifisation of which would be considered in conneotion

with the whole of the charges sutmittod.

Oase No:4O31.

Counts 1 and 2,
are, acoording to the statement by Dr.Zivkovio, important as
11lustrations of a pattern, but were not charges in themselvese.

Count 3.

This oount deals with opening fire on people in a hase, the
wounding of two Yugoslav students who were inside and who were
arrested together with two other mens The house was burnt

stusion o S Pn E ee t
olusion t a or. 2 My{w :i?
oonnection with the other charjges: The Committee did not,

however, regard the mere arrest of twc studen ts and two other
men in itself as a orime.

_C_ouhts L and 5,

These two ocounts refer to shooting of captured partisans
vithout trial. The Committeec is of the opinion that the faots
establish a prima facie ocase of a orime, the qualification of
whioh will be considered in conneotion with other charges
sutmitted,

Count 6.

8 case refers to the wanton destruction by fire of a house.
Here again, the Committee is of the opinion that a prima facie
case of a orime has been established.

Count 7.
This count consists of three different sets of faots desoribed
in three paragraphs.

Paragraphs 1 and 3 of count { vere adjourneds

As to paragraph 2, which contains the charge of chpotdng oivilians
errested for violation of a'curfew while allegedly trying to
escape, the Committee considers that there is a reasonable
suspicion of a orime having been committed, the qualification

of which will be considered in conneotion with the whole schemes

Count 8,

This count concerns the shooting of' a captured partisan while
allegedly trying to escapes The Committee considers this charge
as a prima facie case of a orime.

VIII. Case No.xggz e
8 charge ouncerns the pillaging of villages, setting fire to
houses and the murder and deportation of personss The committee deoided
that a prima facie case of a orime had been made oute

IX Case Ng_p 3
ttee arrived at the same decision with regard to this oase,
count 1 of which concerns the shooting of nine hostages, and the second
the shooting of three women unler the pretence that they attempted to
e8cape,
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Xe gm NO.E!&
ts 1 to 5 of this
' charge refor %oi~

Qount l.
Imprisorment of 45 men and deportation to concentration
oamps in Germanye.

Count 2. Sles

A so-oallsd "mopping up" action, in the ocourse of which

persons were arrested, one of them hanged, the othem released,
and the village pillageds The hanging took place without trial.

%‘ and ocapture of partisans, taking some of them to
| ) a house) stripping some of them and torturing them to deaths

Oount .
of four men without triala

Qount 5.

of a village, setting houses on fire, killing
people, inoluding women and childrens

m Oommd ttee considered that with regard to all five
counts, a prima facie case of a orime had been made out.

The charge preferred in Count 6 of the same cose was
abandoned by Dr,Zivkovic.

X, Onse Noe

Oount 1.

The Yugoslav representative pointed out that the offences
alleged to have been conmitted under ocount 1(and also ocounts
7,8,9 and 13) were conmitted arbitrarily. The Committee came
to the conclusion that the shooting alleged under Count 1
constitutes a prima facie case of a orime.

Oount
slay representative abandoned this count.
Oount

Committee came to the same oonolusion as in
roupeot of ocount 1,

Wﬂﬁhw representative abandoned oount Le

Oount 5S¢
Oommittee adjourned this oount on the suggestion of the
Yugoslav representative.

%t Q

oount was abandoned by the Yugoslav representative as far
as the alleged robbery was conocerneds The shooting however
oonstitutes,in the Conmittee's opinion,a prima faoie ocase of

a orimes

ts 7,8 a
8ame 8 to the shooting alleged under ocounts 7,8 and 9«

Oount

L]

slav represoiitative explained that by intermment in
Germany, intermment in a concentration camp was meante The
Oommittee came therefore to the conolusion that as far as
deportations to concentration camps wew oconcerned, a prima
faole case of a orime had been made out,

P
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Count 1%:

ttee came to the conclusion that the shooting

- of a young man for shouting commnist slogans, and

slogans advooating the freedom of Slovenia, made out a
prima faole case of a orime, both in the evert of his
having been shot without trial, and in the event of a
trial having been held, because the punishment would
in any case have been excessives

\ ttee came to the oconclusion that a prima facie
‘case of a orime committed by the wanton destruction of
two houses had been made outs G

Count 15, :
sub-para le = The Committee decided that the sending
of the relatives to concentration camps constituted a
crime, . L4

sub-paragraph 2, - This case was adjourned until further
information would be forthoomings =

Oounts 16 and 17, ‘
ttee arrived at the opinion that the faats

desoribed there(internment of relatives of young people
in oonoentration camps) constituted a orime.

Oount 18. A - y '
decision on this count was adjourned.

With regard to the counts contained in case Nos4037
(DoceIII/56 under II) the opinion of the Oommittee is as
follows:~ .

t 1a : ' |
%ing of a man while allegedly attempting to escape
constitutes a crime, The sume applies to the wanton
destruction of 81 btuildings dealt with under the same ~ounts

Count 2.

8 ocase was adjourned for the same reasons as count 1 7~
of paragraph I and the Yugoslav National Office was aked to
provide the text of the provisions valid in Ljubljana
provinces 0 '

The Oommittee took note of the two papers I1I/57 and
IIT/59 presented by the Yugoslav representative, partiocularly of the
speech made by Mussolini in Gorizia on 31lst July, 1942, where Mussolini,
in words, the bearing of which is unambiguous, announced that he had
given the order to change the methods of dealing with Italian oitizens
of the Yugoslav race radically. Mussolini spokedf the "inflexibility
of the Roman law", from which allegedly followed that those who refuse
to give up their mad dreams should know that they will be completely
annihilated and that their property will literally be razed to the
grounds Mussolini referred to an alleged faos that after one
barbario tribe had tried to attaok the Romans thvee times, Oaesar
gave the order to annihilate all the males of that populations It
goes without saying that unier the "barbario tribe", the population
of Yugoslav origin, living in the Julian Maroh, was meants

The Committee considers Mussolini's speech partiocularly
relevant, because of the opinicn which it has expressed in its
preliminary report containing "General Propositions" defining the
term orimes againct humanity(Doo:C.201).
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This distinotion made by the International Military Tribtunal is based on
the words in Artiole 6(o) of the Charter of the International Military
Tribunal "in execution of or in oconnection with any orime within the
jurisdiotion of the Tribunal®. In the present oase, it is not necessary
to examine the question whether this restriotion on the notion of a orime
against humanity, which is indiocated in the Charter of the International
Military Tribunal, applies also to cases like those now under oonsideration
by Committee III, because the orimes alleged in the Yugoslav charges: were
committed during the war and were therefore all committed in exeoution of
or in connection with the aggressive war which Italy Jjoined in 1940,

and s$arted waging against Yugoslavia in 1941, so that it follows that

the orimes desoribed in the foregoing paragraphs of this paper fall within
the notion of "orimes against humanity". This statement refers, of oourse,
only to these charges and ocounts whioch are discussed in this paper, and

at present, not to those which have been adjournede
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UNITED NATIONS WAR CRIMES COMMISSION,
COMMITTEE ITI

The Criminal Organisations in the Nuremberg Judgment.

By Egon Scghwelb, Legal Officer,

The Legal Secretariat proposes to circulatg in
due course, papers exemining and analysing those
parts of the Nuremberg Judgment which appear to be
of practical importance for the Commission and for
its Third and First Committees.

/fhe present paper is the second of this series.

The first, dealing with the notion of crimes
agoinst humanity, as interpreted by the International
Military Tribunal, was circulated as Document III/62,

CONTENTS,

The Provisions of the Charter regarding Criminal Organisations.

The Binding Character of the Tribunal's Declaration,

T1lustration by the Control Council Law No,10,

The Novelty of the Procedure,

Judicial Discretion in the Application of Article 9.

Knowledge of Criminal Purposes as the Test for Personal Guilt.

The Provisions, as interpreted by the Tribunal, are not
contrary to S:ttled Legal Principles,

Analysis of the Tribunal's General Ruling,

General Recommendations by the Tribunal de lege ferenda,

The Accused Organisations,

The Leadership Corps of the Nazi Party.

The Gestapo and SD,

The SS.

The SA.

The Reich Cabinet (Majority Docision).

The Reich Cabinct. (Dissenting Opinion o Major General
Nikitchenko,

The General Staff and High Command, (Majority Decision),.

The Goneral Staff and High Command, (Uissenting Opinion of
Ma jor Gencinl Nivdischenko,)
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