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III/48. 
16th July1 1946. 

UNITED NATIONS WAR CRIMES C<JdMISSION, 

CCl1MITTEE III. 

Draft Glossary or General Introduction into the 

British Law concerning Trials of War. Criminals 

by Military Courta. 

Tho Judge Advocate General's observations on Document III/471 

The following observations have been received from 
Colonel R.C.Halse, O.B.E. 

As further amendments may be issued to .lney Order 81 of 1945, it 
is suggested that the words "as••·• to 24 of 194611 should be deleted 
and the words "with amendments" substituted. 

Reference should also be made to the Canadian Order in Council. 

2nd paragra,eh, 10th line. 

Delete "after appointed" and add, "but national observers from 
aJ.l nations interested were invited to attend". 

Line 14;. 

()nit reference in brackets. 

Delete and substitute "A Judge Advocate may be deputed to assist 
a British Military court by the Judge Advocate General of the Forces 
or in default of such deputation may be appointed by the officer 
convening the court. The duty of the Jwge Advocate is to a.d,1se 
the court on questions of law and procedure and to ensure that the 
accused does not suffer any disadvantage. In fulfilling his duties 
ho is to maintain an entirely impartial position. The Judge 
Advocate has no v:oting powers. The members of the court are 
judges ot law and fact and consequently the Judge Ad.vocate' s advice 

. need not be accepted by them"• 

If no Judge Ac,vooate is appointed the convening officer must 
appoint at least one officer having legal qualifications as President 
or as member of the court unless, in his opinion, no suoh officer is 
necessary (Rule of Procedure 10} and Regulation 5, paragraph 2 of 
ArntY Order 81 of 1945, as amended.) 

The Legal roomber is entitled to vote. 

XI. It is doubtful whether aey of the writs referred to in this 
paragraph would run in respect of military courts. Certainly no 
applicant for a writ of habeuo corpus would be successful if he was an 
enentY national. 



re • • La\/ Reporting. 

19th:M!1l9't§1 

Propoaala by tho Seoretary to Comnittee III 

regarding the procedure during the week enclirig 

27th J'"'1, 1946. 

l) The following oases to be inserted into the tirst volume ot the 
Law Reports were not considered in the meeting held on 10th July 
(Minutes No.16/46) and should therefore be examined in the next 
meeting of Conni t tee III. 

Oge No191 

Scuttled U-boata case. Gerhart Gnmpelt. Trieu and 
Law Reports Series N.o.21. 

The Masuda oase. Trial and Law :Reports Series No.20. 

Trial of Robert Wagner and others, (~noh case), 
Trial and Law Reports Series No.22. 

2) The oases considered by COl!l'ld.ttee DI in its meeting held on .· 
10th July, and in previous meetings, haw new been redrafted 
aooording to the suggestions ma.de during the disouaaiona and the 
new text is being circulated to members in a aeries headed. 11Mamacripts 
of War Cr1me Trial Law Report•", Volume I. It is therefore suggoated 
that final approval should be given to the following reports, as 
re-dratted: 

Case No.l, Peleus, 
" II 2, Dostler, 
" II ., , Almelo, 
II It I ,... Hadamar, 
" :·1: Ad>erger, 
" Heyer. 

3) It is further proposed that the draft gloa~ of the relevant 
provisions of British Law (Docs. IIIA-7 and IIIA.8) should be 
examined. 

1+,) Canad.ttee III should further oontinw its consideration ot the 
type of publication proposed by Mr. Hodge. 

r • 

. ,,... ,. 
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SECRET · III/,50. 
23rd Ju1.y, 19l.;6, 

UNITED NATIONS WAR CRDES COMMISSION, 

CCMMr.I'TEE III, 

n!E QUF.STICN OF 'lHE JURISDICTION OF THE 

UNITED NATIONS WAR CRIMES COMMISSION 

~ ? CRJKF.S COMMITTED IN ETlilOPIA DURffiG THE ITALIAN-ABYSSINIAN WAR1 

(Referred to Conmittee III by the Comnission on 19th July, i9i..6.) 

Note by the Secretary to CoJJIJlittee III, 

(1) The original terms of reference of the Commission agreed upon at the 
meeting of the Allied and Dominions representatives, held at the Foreign 
Office, London, on 20th October, 1943, provided that the Comnission should 
serve two primary purposes: -

(i) It should investigate and record tho evidence of war 
crimes, identifying where possible the individual.a 
responsible, 

(ii) It should report to the Governments concerned oases 
in which it appeared that adequate evidence might be 
expected to be f ortooaning. · 

The Lord Chancellor (Lord Simon) proposed that the meeting should take 
a decision to set up the Comnission forthwith but that the question ot the 
possible expansion of the scope of these investigations and tunotiona should 
be reserved for future consideration. This was unanimously agreed. 

/1 During the debate preceeding this decision, tho Chinese .Ambassador 
said that, while his government were in full agreement with . the proposal 
to e •.; tablish the Commission, they wished to make it clear that tl\ey 
resc.cved the right after the Commission has been set up to raiee ~ 
question of the EEl.tloi!; of t~ which its investiga.tlons should cover in 
so fer as war crimes committed in China were concerned.. In this 
connection Dr.Wellington Koo pointed out that China had sutf~red the 
consequences of enell'\Y invasion for a longer period than the other 
Governments representec1 a t t he rooeting. The meeting took note of this 
statement. 

( 2) From the terms of reference, in connection with the statement by too 
Chinese Ani>assador, which was taken note ·or, it appears that although the 
Governments who set up the Conmission had, no doubt, in their minds crimes 
oomn:ltted during the war, which was then raging, no exwesa lim.1.tation to 
the effect that crilres octnmitted prior to the beginning of the eeoond 
World War should be excluded from the Conmission• s jm1.adiction was ma.&,. 

Tho question appears t o be still cpen for decision by the members of 
the Corrmission. 
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(3) With regard to Itnlinn orir.Do- OCD:d.ttod in Etbiopio. in 1935/1936, 
t\"10_,9.u.estions therefore arise: . 

(a) Are the terms of reference of the Commission to be construed 
to the effect that they only cover war crim,a comn:lttod 
during the war v,hich was raging in 194-3, the Second World 
Wr.r, or are the terms of reference of the Comnission not so 
restricted? 

(b) In case the terms of reference are'restricted to war crimes 
comnitted during the Second World \'Tar: Is the Italian­
.Abyssinian War of 1935/36 a \78r different from the Second 
World War or does it, like the Japaneae-ad.nese "incident", 
form part ot the Second World War, having been merged 1nto 
it? 

(4-) The first ot the two questions posed in the preceeding paragraph 
appears to be not a question of law, but of policy. The position as to 
the period of time which the C01111liss1on•s investigations should cover, 
was expressly left over for a later decision by the Conm:l.ssion or its 
member govormoonts. · 

( 5) \Vith regard to the second question raised in ·paragraph 3 of thia 
paper, viz. whether the Italo-Abysainian war was a ,1ar different from the 
Second World War, this writer has not had an opportunity of examining 
all the relevant documents for the purpose of this preliminary report. 
He submits, therefore, as a provisional basis tor further discussions by 
Comnittee III, 'the following: 

Before 1939, it was generally understood that the Ito.lian-Abysainian 
War had been oonoluded by the debellatio of Ethiopia and by the annexation 
of Ethiopia by Italy. The question arose nt the time whether the 
Italian Proclamation of Annexation of 9th Mey 1936 ,1as premature, but, 
eventually, the Great Powers acquiesced in the conquest of Abyssinia and 
it was recognised by most governments do jure and by all go,,.ernments de 
f'a.cto. 

In, s~, 1938 or 1939, the question m,ether the Italian-Abyssinian 
war had come to an end would unambiguously have had to be answered in 
the a:t'firmative. 

( 6) ibe_ question remains whether later events have with retrospective 
effect, brought about a change in this position. 

In the J\greelll)nt between the United Kingdom and Ethiopia of 31st 
January 1942., the government of the United Kingdom recogl)ised that 
Ethiopia was then a tree and indepotxlent Stnte. ( "Whereas the . 
Government of the United Kingdom recognise that Ethiopia is now a tree 
and indopendent State and His Majesty the :&nperor, Haild Sellaasid I, 
is its lawrul Ruler, and, the noonqueat of Ethiopia being n~, complete, 
wish to help His Majesty tho :f)nper or to re-establish His Government and 
to assist in providing for the inmediate needs of the country") 
(Proorlble~ 

Di;>lotm.tio rolation:1 1,o t .10 n tho United lCiflBUUJ nzxl Ethiopia. wre 
re-established (.Art.I), the ~ror of Ethiopia agreed to enact laws 
against trading with the enenv ( J~t. VI', he agreed that all prisoners 
of war shall be handed over to the custody ot the British Military 
Authorities ( Art.vn). The Government of the United Kingdom. promised 
to use their beat erdeo.vours: 

\ 
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To secure the return of E thiop1ans in Italian hands, and 
To secure the return of artistic works, religious property 

nnd the like renoved to Italy and belonging to His 
Majesty the Emperor, the Ethiopian State, or loonl or 
religious bodies. (Jirt.VIII). 

Sinul to.neously, a Militnry Convention was concluded "to provide for 
cer~ain mntter s r e l ating t o mutU£1.l assistance a s Allies in the struggle 
. cntinst tihe coT.lr.lOn ene1!'(Y". In the Military Convention, it was agreed, 
in er a l n, tha t the nppr oprinte British authority will on receipt of nn 
applica tion sir,ned by the appropriate official of the Ethiopian Ministry 
of Justice, surrend~r any person not being a menber of the British Foroes 
who is within ney Bri ti. sh cnntonr.ient or reserved nrea, o.nd against wha-.i o. 
wo.rrnnt of arrest hns been issued, in respect of row offence triable by 
nn Ethiopian Court. (Art.16 of the Military Convention). 

The 1942 Agreement and Military Convention ware superseded by an 
,greer.-ient concluded on 19th Decer.iber 1944. In this agreer.11mt the 

~thiopian governroont agreed to certain provisions "in order as nn J\lly to 
contribute to tho effective prosecution of the nor o.nd vri thout prejudice 
t o their underlying sovereign-cy". (Art.VII). The contracting parties 
undertook to collaborate in arro.ngenents for the interment or expulsion 
of ener.w aliens or ex-ene1!'(Y aliens ( .Art.X.) 

( 7) The quoted pr ovisions of the 1942 and 1944 Agreeoonts between tho 
United Kingdom and Ethiopia did not, in this writer's opinion, amount to 
o. complete and unqualified reversal, with retrospective effect, of the 
position brought about in 1936. The position o.t the time prior to 1942 
was left where it was and the British Goverl"l:lent only recognised that 
Ethiopia ·wns then, nanely ln 1942, a free· and independent Sto.te waging 
war against "a common ene1!'(Y". · 

The 1942 and 1944 Agreements are , therefore, not irreconcilable with 
the proposition tha t the 1935/1936 war betVleen Italy and /~yssinin was 
o.nd 1as remained a Yror different from the &lcond World War. 

From the Ethiopian point of view the situation is probably different 
·. ycnuse the Ethiopian gover?lr.'X}nt has not recognised the annexation of 
Ethiopia by Italy and the Ethiopia.n Emperor in the Preruwle to the 1942 
Agreement recites his coronation pledees "not t o surrender his sovereignty 
or the independence of his people". · 

(8) It therefore appears thD.t also the second question, (b), contained 
in paragr aph 3 of this paper is not a question of law strioto sensu, but a 
question governed by a political decision. 

It was indicated by a rreniber of the Conrnission, (Dr.Zivkovi6) in the 
Commission rreeting held on 19th July 1946, that the thesis thut the whole 
v,ru: ogain nt the "Axis" is one wur, has been adopted by the Groat Powers 
in the London Agreement of 8th August 1945, which deals wi.th the prosecu­
tion and punishment of the ma j or wn.r criminals of the Europeo.n ~• 
I t should be added that the use of the term "Axis" is more a pronounce­
rrent of a political view than the lcying down of a rule of l aw. As a. 
l ceal notion, the "Axis" did no t exist in 1935/36. The tripartite po.ot 
of Germany, Italy and J o.pun wns f ormally concluded in 1939. But it 
must, on the other hand, be admitted, that tho use of t he term "European 
Axis" indicat es the i ntention t o trent the •'~is and the criJuinal 
nctivi ties of its r epresenta tives a s one v1hole , a t le ust as far ns the 
t ask of r etribution is concerned. 

( 9 ) The questi n dealt nth it;1 thi~ paper, nrunely whe ther crimes . . 
committed by Italians in Abys sinin in 1935/36 f al l under the jurisdiction 
of t he Commissi on rrey also be appr oached from a slightly different angle, 
no.mely : by anA.lysing the term "war crimes" 1hich is used both in the 
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terma of reference of the CoJmd.aaion and in n great n\lnber of other 
interm.tional documents, e.g. in the Charter of tl'M Internntiono.l 
M:l.lito.ry Tribunal. 

In the meeting of the Cor.r.dasion held on 30th January 1946, (M. 93), 
a motion ,ms approvod by 9 votes, with 6 abstentions, and ncoordingly 
carried, to the effect that orioes asninat peo.oe nnd against humnnity, 
as referred tQ in the Four-Power Agrement ot 8th August 1945, are \78r 
crimes within the ~isdiotion of the 0001!\ission. The term "orimes 
aguinst humanity" (lirtiole 6(0) of the Chtu-ter) comprises curder, 
oxtennination, enslnwment, deportation o.nd other inmmane acts 
oonmt ttod ago.inst at'lY civilian populo.t1on1 l?!,tore ar during the war~ 
From this it follows that orims agninat numnn!ty, even if oomd.tte 
· •~fore the vm-, fall w1 thin the jur:l.sdiotion of the Oonrnission. This 
does not neoessari]3 meo.n thnt orll:ies against hwnani ty oonr.iitted during 
another war are also within the jurisdiction of the 00!:lr.d.ssion, nlthough 
a oonoluaion to this otfeot would not appear to bo Ulo3ioal. 

It must be aclm1tted,holl'>ver, that this line of thought i~ to o. certain 
oxtont, artitioial.. Nor would the oonsequenoea be antisfaotory. Crimes 
against hw:nnity oomn:ltted against the Abyssinian oivillo.n population 
would be subject to the Conr.11.ssion•s jurisdiction, violations of the lan 
and oustoma of war, rtbich are not sir.rul taneouazy orir.les a.go.inst humanity, 
would remain outside its tercs of reference. In other words: war o:r:I.Des 
in the narrower sense would be excluded from the 0:>Jm:d.ssion 1s jur:lad1ot1on, 
while -.r or:bms in the wider sense would fo.11 under it. 

1'he practical application would also show unsntisf'o.otory features. 
The 0:>m:d.ssion would ho.ve to list persons accused ot hnving oomni tted 
crimes OBainst Abyssin:lan civilians, but it would have to reject oho.rges 
regord:l.ng simil.llr crimes ca:rni tted ago.inst members a£ the Jbyssim.an Armed 
Forces. 

(10) Finalzy, attention may be drawn to a provision, issued by the four 
Greo.t Poaers, for the territory of GermaJ\Y umer the jurisdiction of the 
Allied Control Oo\.D10il. This provision, (Lo.w No.10 published in 
Military G 9vernnant Gazette ( Genn&?\Y) No. 5.), makes the Mosoow 
Declaration and too Four Power Agreement part of the territorial law ot 
GeJ."ll'laey and ~ certainly be regarded o.s o. document explAnatory ot the 
Four Power Agreement. Article II paro.graph 5 of this Law p;ovides that 
in OJ'\Y trial or prosecution for a on.ma therein referred to lvhich 
includes war or.I.mes in the narrower sense, as well as orlmas against 
peaoe and admas ago.inst h'llnan:1.ty) the aooused shall not be entitled to 
the benefits of &1\Y statute ot limitation in respect at t.he period from 
30th January 1933 to 1st J\11J' 194-5. T~s provision obviously implies 
that nr or.t.D:,a in the wider sense, including orimas asainst peooe and 
crimes against hlDLnity, oamd.tted even before the 30th Janw.ry 193.3, 
are within the scope of the retribut:l.ve action ot the Allied Nations. 



.IJ.Jf.,J._ 
g3 July 194;6 

UNITED N.\.TIONS · .. : -R CPJ MES COl.O.iISSION -~-- . .. . _.,_ ......... ··•--· .. - __ ... -· •·• -
COj J,iITTEE III 

The follo-11inp; t ext of a letter received by the 
Secretary to Ccrm1i ttee III fror.1 Mr. James H. Hodge is oir­
culnted for the information of members · -

"Dear Dr. Sch\7elb . 18th July, 1946. 

i.fnny thanks for your letter of the 16th inst. 
I shall be glad to heo.r from you in due course of the 
result of tho Comnittee' s delibero.tions and sin::erely 
trust that they Ylill proceed v!ith the publicntions 
suggested. 

I visited Professor Lauterpacht at Cambridge to 
ask his guidance as to the best type of person to be 
entrusted \/ith the editorship of such volumes, and he go.ve 
me much useful o.dvice. He is of the opinion that such e. 
series ,,ould be useful, instructive, and a w.luabl_e 
record for the future, 

It is my vien that a general editor should be 
agreed upon if the project goes forrrard, _as this will 
materially assist in the correct presentntion and 
evenness of the volumes to be published. In this 
respect I have asked Professor Lauterpacht, in the event 
of my firm being entrusted u i th the publicn tion, whether 
he uould consider acting as such an edi t or, I feel sure 
tlw.t he noulcl prove eminently suited to such a task should 
he b e o.lJle to spa.re the necessary time; of course, he is 
extremely occupied at present. If he is too pressed to 
mamge this, he mo.y very likely suggest someone rmo v.ould 
prove acceptable to y our Ccmnission, I shall let you know 
who.t he says. 

If your Committee requires any further information 
I shall 1 e glad to cane South to meet them at any time. The • 
last meeting sanc;.ma t took me aback as it was on a much 
larger scale than I had anticipated. 

Yours si~erely, 

.James H, Hodge. 

P.S. We t reat this series most 
s eriously, and I wish to stress the 
f a.ct that editors ,·fill not b e per­
mitted to express vier,s -;;T°their mm 
as in the cnse of 'our normal trials," 
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'XMrtP m, 

PfoRoe1! v $he Semw:r Go!Jlz:al: 

1° Affddw m. 

(1) I.a a reault at the diaau1siona so tar oonduotod both by ~ Comni■eion 
nnd by Oor.r.d.ttee III. it is IIU88e■ted that a lotter on the line■ o~talned 
in Parasraph 4- r:Jt ~a paper should be sent by t.he S.cretar., General to 
118ur■• &a8I & Co. atter a reoOllliendation to this ottect ha.I been ad.opW 
by <bmd.tt• llI and asreed to by the Callld.a■ion. 

(2) In addition to approval by the Oool:d.saionL it is avsse1ted Uiat the 
oonourrenoe ot tho eppropr!Ate B.l-ltiah a.uthoriuea ehoul.d be aousht betare 
deapatob.tns the letter, in view ot the tact that they are PftlDllli.17 oonoer­
necl w1 th this pro"9ct aa mainly BriUah tr.I.ala .Ul be ma.a. avai\able to 
Hoclge tar the pre .. nt. · 

(J) It 1a t\riber auggeated that legal advice ham a i.tUah luyoa-
convenant wlth auoh contract■ should be ao~t betore oamltuiw the 
Ocm:d.a■ion to the~ oonWned in the 4rat't letteia. 

( lt-) 1he ~ ~ the letter might be ws tollons 

n Dear s1re, 

8!R9nf on l:iala s( War 9£1m1nalp1 

Ret8ff1ng to our previous oorreapondenae on the &bow elt>3eot, 
allCl to auir 4iaouaa1ona with you a1f varioua t!mea, I _.1te to 
Warm you that the United Nationa War Crimea camd.ssion baa now 
asreed to a schema regardihg publication ot t'ull reports at ~ 
at war Orim1na1s by your tbm and that 1, is prepared to reoommnd 
to 1 ts amber savernmnta ·the adoption ot the aohame UJXlar tbe 
tollowina terms:-

( a) Mnt>or Governments who ~ wish to avail thel!Nl\'8a ot your 
aol'Yioe■ • will plaoe at your dieposal the tranaaripta, reoorda and 
doGur.lltnte 111\ioh they want to be ma&, the baa:I.& of your publication. 

(b) In cuea where additional IIP£U'8 copies at the documents 
1mDti0111td AN not availablo, the <br.daaion '10uld be prepared to 
lend you azv copy 11hioh had been ma.do available to the Ocmmd.aaion 
b7 1 b mmit>er G over1100nta tar otf1o1al wso, provided you undltriakla 
the aate Ntum ot auoh oop:1.ea undamaged. 

(o) TtMt &paenent ot this Camd.asion with regard to the penon or 
peraona lo be eniiruated with the editing of the indiv:Ulual triala, 
and th.a peraon you ney wish to appoint as Oe118ral Jll.1.tar tor tbl 
whole acbmne, will be nooeaaary. The Ccr.r.d.aaion• a oonaent to 
theae persona will not be unreasonably w:!,thheld. .. .. 



( d) 1'ht c!ratt1 c4 &JV ocmmntariea and t~ to be 
inol.Ul!ed in the pd>ltoatlona wlll be Nlld.11W to the 
Ca:mi.11:l.on t~ approval and you will una.rtaJae to ab:l.4e 'b7 
81\Y deoi1:lon1 wh.1.oh the Cran:l11ion -.Ya.em tlt to cnJce 1n 
th:la reapeot. 

( e) It will be a matter ot a apeoial &g1'Nm8nt bet.en thl 
Oamn.1.e■:l.on an! you 1'hara• :l.n, which caaea and in wtat manne, 
reterenoe will be IIBde h the p\l,U.oo.tion i t1e1t to the 
"United Na tiona Wlr Olimea Ocmmd.aalon. • 

(t) 1he United Hat:l.ona War era■ Cbm.1.aaion haa tha right 
to tranator :I.ta J>OW1N unAar thle ........ at to any inter­
national or national b~ 11hioh ahould taka owr :I.ta 
t\mcUona, it the Oomniaaion should be wound up before the 
wo~ ot publioo.tton ia oonolu&td. 

(s) You wll1 malal 1cm- own ~ta with the 
Goverment or Oowrment cleparinent conoemod with ngar4 
to oc,pyr.lgbta, to the pa.ymnt ot teea, 1t aJV, t~ the riRht 
to \1H the docnmenta, and all other qu1at:lona ot t~mnohl . 
agreenanta, 

(h) 1'he Ocnnlaaion ltaelt 4ooe not undertake uv financial 
n■ponlibUlty tor the pubU.oati.on ncr 4oea it cSlaire 
~inanoial rewaz,4 tor the supervisory funation to be exerciaed 
by it urmr the toreso:lna proru1cme, 

Youn atnoerely, 

,. 

" 



III/53. 
12th August, 19~6. 

UNt!filL_E!TI O!_L..!AR CRThiES CCldMISS ION 

p~NNEX ON THE LAVI APPLICABLE TO 

WAR CRIMES TRIATJS CONDUCTED BY 

FRENCH MIL TARY TRIBUNALS. 

By Go Brand,. 

(The present document :i.s circulated as a basis for 
draf'ting Annex III~ to be insertel in Volume I 
of the Law Reports, and, with aey suitable mod­
ifications :, in subsequent Volumes.,} 

I. The Jurisdic tion end Lew. .l:!asis of F.:·ench Permanent 
Military-Tribunals fo,.E._the Tri~.££.. War Criminals 

French Military Trlbuna.l a fo ,. t he trial of war criminals are 
set up by virtue of t he G~d.:.i nance f Augo.st 28th 1944, Concerning 
the .Suppression · f i /ai.· Cr·•me so It wo.o p 'umulgated in ilgiera, and 
Article 6 states ; "The present inance is applicable to Algiers 
and the colonies. It will be pu~lished in the Journal Officiel of the 
French Republic and shall be put into effect as law". This Article 
is not, however, to be interpreted in any restrictive sense, since the 
Ordinance has been used as the basis of numbers of trials held in 
Metropolitan France., 

The first pa!'agraph of Al· ;:~cle 1 of the Ordinance runs as 
follows: ''Enemy nationals or agents of other than French nationality 
who are serving e nerey adminis t~ation or interests and who are guilty 
of crimes or de) .. i.c ·'·s con:nnittcd since th~ beginning of hostUities, 
either in France or in t erritories under the authority of France, or 
against a French national, or a person under French protection, or a 
person serving or having s erved in the French armed forces, or a 
stateless person resident in French t erritory before June 17tli , 1940, 
or a refugee residing in French territory, or against the property 
of aey natural persons cnummerated above , and against any French 
corporate bodies, shall be prosecuted by French military tribunals 
and shall be tried in accordance with the French laws in force, and 
acco:r;ding to the provisions set out in the pres ent Ordinance, where 
such offences, even if commit ted at the time or ume~ the pretext 
of an existing· state of war.4 are not justified by the laws and 
customs of war". 

It is not sp~cified which ty~e of Military Tribunals are to 
deal with cases of W Crimcso The Code de Justice Militaire makes 
provisions, 2nd in some respects differ nt provisions, for several 
kinds of Military Trib.lnals, •namely Pennanent Military Tribwuus, and 
Milite;ry Tribunals at ta<.huJ to the arm;;.es , in territorial districts 
in a state of war, in ~onnnunes e r departments in a state of siege, 
and in besieged or invested war areas. Ther e are also Military Appeal 
Tribunals (Tribunaux I"ili taires de Cassation), to which, by definition, 
a prisoner could not of cours be sent in the· first instance. All of 
the trials reco.r·ded in docum(•nts s o far r eceived by the United Nations 
War Crimes Comnission have been held by P rmanent Military Tribunals, 
and it is, therefor~, in rel ation to them that this Annex speaks • 

.tU'ticle 124 of t Code de Jus,tice Mili taire states that: "In 
time of war, t er e sli 11 boat'Teu;t·one Permanent Military Tribunal. 
in each milito.ry region; the seo.t of this Military Trirunal shall, 
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in principle, be the chief town of' the military region •••• " 

II. The CgmPOaition of a French Wnr Crimea Tribunal 

Article 5 ot the Ordinance runs aa followa: "ll'or adjudicating 
on war orimea, the military tribunal. shall be constituted in the 
manner laid down in the Code de Justice Militaire1 The majority ot 
the military' judge• aha:l.l be selected &om among otfioers, non­
OODIDiaaioned ottioera and other ranks belonging, or having belonged, 
to the Prenoh Forces ot the Interior or a Resistance Group." 

III. Persona Sub:ict to the Jurisdict1.on of French Militaq Tribunals 
tor the Tri ot war Crimes 

..... ,. 

.Article l ot the Ordinance states that the persona liable to 
prosecution thereunder area "Enemy national.a or asents of other than 
Prenoh nationality who are servi~ ensv a&ninistration or interests 
ond who are guilty of crimes or deliots comnitted since the beginn­
ing of hostilities, either in France or in territories under the 
authority of France, or against a French national, or a peraon under 
French protection, or a person .serving or having served in the Prench 
armed force■, or a stateless person resident in French territory 
before 17th June 1940, or a refugee residing in French territory, or 
asainat the property of 81'\Y natural persona ennumerated above, and 
asai~t my French oozporate bodies." 

Article 4- l.qs down that ''Where a subordinate is prosecuted as 
the actual perpetrator ot' a war crime, and his superiors cannot be 
indicted aa being equally responsible, they ahall be oonaidsred as 
aooomplioe■ in so far as they have organised or tolerated the or.lmlnal 
aots ot their subordinates." 

In the trial ot Wagner and Six Others, both the aote d • Accusation 
and the Judpent of the Tribunal refer to Articles 59 and 60 ot the 
Code ~ aa being relevo.nt to the charge and to ~e sentence res­
pecti~ 

Article 59 of the Code states that "The accomplices to a crime 
or a deliot shall be visited with the same punisbnent a.a the authors 
thereof, excepting where the law tiakes other proviaiona". 

Article 60 includes the following words, "They shall be 
pwdshed as aooomplicea tor M aat treated aa a or1.me or a deli~t, 
who, by sifts, promises, threats, abuse of authority or power, 
scheming or culpable deceit, have provoked that act, or given orders 
for its coand.aaion. " 

it is wortey of note that e. large proportion ot' the questions 
put by the President before the Judges in the Wasner trial enquired 
whether the aoQlaed had been =lioes in the coamiaaion ot the . 
various aota alleged. The wo ot Article 60 is partioularl,y 
interesting in view of the tact that the Judges were asked whether 
Wagner had been an accomplice, "in abuse of' authority or power", in 
the passing of the illegal sentences alleged in the caae, and in the 
shooting ot the prisoners ot war. The Judges were also aalced whether 
R6hn, in like manner, had been an aocC1Dplice in the latter crime. 

rl. Crimea made Pwd.sho.ble by the ordinance 

The terms "War Crime" and "War Crimincu" ore left undefined 
in the Ordinenoe, but it scans to follow tram the wording of Article 
1 that the offences to be punished are such infractions of French 
Law as are not made Jue tifiable by the laws and cue toms of war. 

It will be noted that the scope ot' the tenn 'War Crime" as thus 
defined, is not quite the s mie as that laid down in the British Royal 
Warrant, where it signifies a violation of the laws and usages of war 
themselves, ocmn:ltted during o.ny war in which His Majesty ha.a been or 
me.Y be engaged since 2nd September 1939. 
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·L ttention should bo dro.wn to the offences specifically 

mentioned in the second paro.graph of :..rticle l o.nd in the whole of 
Article 2. These passages ore as follows,-

"In particulo.r-, the offences specified and made punishable 
under .. ..rticles 92, 132, 265 et seq., 295, 296, 301, 302, 303, 304-, 
309 to 317, .332, 3.34, 341, 342, 3i.3~ 344, 379, 400, 434 to 459 of 
the Code P~no..\ and .A..-rticles 214-1 216, 221 ct seq. of the Code de 
Justice Milito.ire shall be the subject of prosecution in accor­
dance with the above provisions, if they have been comr.d.tted in the 
circunstonces described in paragraph 1 of the present .Article. 

~~c - The provisions of the Code Ptfnal an:i of the 
Code de Justice Militaire shall be interpreted as follows: 

la Th~ illegal recruitment of a.nned forces, as specified 
in ,~ticl~ 92 of the Code P~no.1., shall include all recruit-

.,..1✓ - , , •• , · , ",. , oi• • , .., o.g"'nts• ,_ ,.. ., , .., ,. , 4.-,'-,, -.W .., ~ .. .., . ► V J 

2o Crinulo.l o.asociation, .as specified in hl'ticles 265 et seq. 
of the ~ ~-j'unnl, shall include within its scope organisations 
or agdnci~s engaged in systematic terroriBD; 

3a Poi soning; us sp ci.fied in ll."'.'ticle 301 of the Code P~nal, 
shall include the exposure of persons in go.s chocbtsrs, the 
poisoning of water or foodstuffs, and the depositing, 
sprinkling or applying of noxious substances intended to 
cause death; 

4. Prer,¥:!di·;ated murder ,as specified in lJ'ticle 296 of the 
Code ~no.l,shall include killing as a form of reprisal; 

5. Illegal restraint, as specified in .i.rticles 341, 342 and 
343 of' the Cod.J P~nal shall include forced lo.bour of' civilians 
and deportation for aey reason who.tever of' oriy detained or 
interned person against whom no sentence which is in accor­
dance with the laws and custoT.lS of war has been pronounced. 

60 Illegal restro.int,as specified in paragraphs land 2 of 
1'.rticle 344 of the Code Pt1no.l ,sha11 include the employment 
on war work of prisoners of war or requisitioned civilians; 

7. Illegal restraint ,as specified in the lo.s-t 
of ·.rticle 344 of the pod.e P~nal,shall include 
r.ient of' prisoners of war or civilians in order 
enemy; 

paragraph 
the eoploy-
to protect the 

8. p-_;_110.ge J as specified in Articles 221 t:t seq. of the 
Code de Just~litair.2., shall include the impoeition of' 
collective f ines, excessive or illegal requisitioning, con­
fiscation or spolio.tion, the r emoval or export :from French 
territory by whatever r.1eo.ns of property of any kind, including 
movable pr-c.1p-rty a r.ioney." 

ro:-:-·~ain of. t he ;~ticles mentioned in the secord paragraph 
of ;J'ticle l ,and not e lucidated in • .rticle 2, have been dealt with 
in the notes to the Wagner Case; it has been seen that bl'ticles 295 
and 296 of the Code P~na.J. define preroodi tated murder. As this 
Annex otates elsewhere, .. J'ticle 302 provides the penalty for pre­
raedi to.ted r.ru1:dcr, patr:\,c~de am poisoning, and ,·.rticle 304 provides 
the penalty for r.rurder. lXJ 

Of t he r .minder, ,.rticle 132 of the Code Nnal deals with 
the ~ounterf'~i t ing und altering of' F'rench raoney and the circulation 
thereof', .·.rticles 205 et seq with co 1Spiracies to ccmnit crimes 

(x) See PP: ••••••••• 
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against persons or property, 303 . with torture o.nd acts of' barbarity, 
309-317 with yoluntary wounding and striking, not regarded as 
murder, and other voluntary crioes a.nd deliots, 332 and 334- with 
certain sexual offences, 379 with theft, 400 with extortion, and 
4-34--459 with arson and other forms of destruction. Ju-ticle 214- of 
the Code de Justice Milita:Lre deals with abuse of authcrity .and 216 
with offences against w:,undod sick and dead soldiers. 

Proyis~ons Regarding the Defence of Superior Orders 

J.rticle 3 of the Ordinance runs as follows: ''Laws, decrees or 
regulations issued by the eneiey authorities, orders or permits issued 
by these authorities, or by authorities which ore or have been sub­
ordinated to thee, cannot be pleaded as justification within the 
Deaning of Article 327 of the Code Nnal, but can only, in certain 

cirow:iatanees, be odmitted a.a extenuating or exculpating circumstances." 

Article 327 of the Code Pt!na.l cakes the following provisions 
~No crime or delict is oorililitted when the homicide, wounding or 
striking was ordered by the law or by legal authority". 

VI. Penalties A ttachin,g to war Crimes 

.-rticle I of' the Ordinance states siJ:rply that the persona 
specified therein shall be "prosecuted by Prenoh military trirunals 
and shall be judged in accordance with the French laws in force." 

11.part f'raa making certain special provisions concerning military 
degradation an:l loss of rank and prohibition ot residence, and apart 
fran providing the penalties attaching to the commission of a deliet, 
Mt1ole 192 of the Code de Justice Militaire 1 the only article appear­
ing under the Cho.pter headings "Penalties ..pplicablo" ,l!ltates, "The 
penaltiea 11hich can be applied within the military juriadictiona far 
ord.J:les are those laid down in ~ticles 7 and 8 of the Code P&nal." 

These .Articles, together with the preceding one, read as follows: 

"6. The penalties for crimes a.re either corporal and ignominious, 
or simply ignor.ti.nious. 

7. The penalties which are corporal and ignominious are: 

(1) death; (2) penal servitude for lite; (3) deportation, 

(4-) penal servitude for a _ tenn; (5) detention,(6) confinement. 

8. The ignominious penalties are: 

(l) banishment; (2) civic degro.dation. " 

These articles provide the possible range of punishment under 
French Criminal. Law; J.rticles providing against individual offences 
supply the relevant penalties. For instance, in the Wagner trial, 
Articles 302 and 304- of the Code P&lal were referred t.o by the 
Prosecution, and by the Tribunal in its judgment. The f'onner provides 
that the penalty for premeditated murder, patricide ani poisoning shall 
be death. The latter lays down that simple nurder (i.e. voluntary 
homicide) shall be punished by penal servitude for life, except in 
t1110 cases, when the death penalty shall be pronounced. The first 
arises when the nurder has been preceded, accompanied or followed by 
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anot or crira..:" hu ~nd o.r · av-s vk t , ..; 1 urde:< has had as its 
object the pr~-parotion, facilitation or ex~out~on of a delic, or the 
fo.cili to.ting of th~ flight, or assur~!)S of the icp ni ty, of the 
authors or a.cco~J.ices of o. d J; ct O t 1 J 

V.I:t._ . Tho Procodur • f ol l u ·1vo. i F!-cuch War Cr:i.r.1es Trio.l~ 

Tho OrdirumcCJ r.lalcof:I no spucial p:::ovisions tigarcling procedure, 
but sir.iply onkc:s ref rcmcu to trial "in o.coordruict,; with the French 
laws in forc<: 11 ~ !.t is tu:wf'ul howov4;3 ~., to make o. short survey of' the 
proc durc applied ir. ~'rench wnr crir:iu trials, with particular 
reference to the Wagner casl,; o 

4·~tol' his prclj_r.uru. .. :cy in'lostigutiun uf c. ~t.LS0, a i:ti.li tary Juge 
d'Instructi9~ docidos whuthcr it should go b.:Jforc a Mili~ary Tribunal 
for trial, ~ ~) 

~·.rticl<: 6t i.n' 'i:ht:: ~....::1£. .. ~utic_s.~:Ll_i:~~~ '.;o which reference 
was ::io.dc by th Trib 1 in r e jecting the pl a rnad by Grtlner 1s 
Couns 1 ·i;o thu Jud scliction of th<: · ... ribu.nal, inclu t,S the following 
_paaso.gua 

"For all · cts i:..b:.u to bu pu.'L. h1.J by sen'c0nces of death, 
dcpoi·t-1.tiu:1,. pe~ •:w.t'Vi. ➔x. c> :~.c:·.sonc.unt or confine1ilent, 
the ens cc.n u sent b01.01·cl o. iJ.i tary T ibunal only by the 
Cour".; of 2:ndictnc t (C ar.ib u dos mise::J en n.ccuaation) of 

tho ... ppur.ll Cou:: t f r th · jur:i.s<lic t:!. onal o.r1.:a within which the 
Tribun.11 p0!'at ' S • 11 

In peace 
such ens s ~:;o 

in accordance 
effect. 

t juc , acco1.·dir.gly, hG Jugu d 1I ist:uction ~':\lBt refer 
the Jourt of Ind:..cti.1 nt of the npprop:ciate appeal court, 
.:.t .\rticle -56 o thv Codu ! whi ch pr"vid.es to that 

nS the. Tri· u.na1 -~rying t hv W nt:i~ Guse pointed ut: however, 
.£.rticle 68 of th · C d<:: de Justic<: , ili t v.lrc is not applicable "in 
tine of \-/£l!' 11 ., . .. :ct~lgb:rs-F th .t ~ode· provides that: "~Jl 
tho rules lo.id down in the Ti G0lc I of' t his ';ode, concerning Permanent 
Military '!'ribuno.ls in time of p0ace , must ·od observed o.lao ns regards 
Pennancnt Military T"ribunals in thu turd.torial districts in time of' 
wor, the pov~:'s o t he G,:mcrul c . JO.l'ld ing t 1 tcrri torio.l district in 
time of peo.ce being t~o.nsferred to tile Gent: . c.:i. ccr.manding the military 
region o::- t · t<.:::-·ri tcrinl district to ,;h ex-tent of the territory 
under his o.u thori t y , provided . tho. t; •••• " 
( 2) In ti :ic of war, _.rticle 68 shal 1 be inapplicable, and the sending 
of cases befor u o. :,iili to.ry Tribunal. by Ordc..:r of Co,nr:ti.tto.1 shall be 
curried out by a military Jugd 'Instruction, as l'egards both 
Permn.nent ill tory T:-ibu.nals o.nd ilitlU'y Tribunals attached to the 
ormies." 

Th n xt ::1 tl.'i' i J:i:'Ovid.Jd by ,.l'.'ticJ.E: 6 of the Code de Jua tice 
j,1ili to.ire, which lcy~ dovm that the Public Prosecutor ~~saire du 
Gouvorncoen t) e! U:.1 ' .:: c g...:q with toking action o.gai ns t tho accused 

- -····--- ·.... ··--·-----------------
(1) .:.nd sec olso t ht: penalties provided by the .~ticles quoted in the 
notes to the Wo.gn r Trials, pp.,. • • • ..rticlcs 35 and 37 of the ~ 
Nna.11 to which o.lso the ~ct.., d '.~ccusation (Char e she t) and the 
Tribunol referred.., r..pJce genera"J. 'pr ovisions regarding the co.sea where 
civic degrado.tion ·,ey, or must> b accompanied by irnprisonr.ent, and 
regarding wo.rtimo confisco.t:.on or the benefit of t he nation of the goods 
of a conder.med perso n 

( 2) h.rticle 42 .lzi.t!. of th<:: o e s ta'· s ·hn t, in caaes of' delicts, the 
General cor.1uundi ng th ter-ci t ori distr ict Tiley, e.i'ter consul ting• the 
Public Prosec to'!" , dec:i.dc to f oll ow o. d.i..f'f rent procedure, according to 
which the p lii.1.' n invll t ig tion is not conducted by Juge d I In-
struution but y n.~:1.or flc01· o_ cu·.~t o.i. spuciL ·d ranks. 
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before the Military ~ibunal.. He JW.St ianediately 9auae the aocaaeed 
to be noti1'1ed of the Order oi" Co:mdttal (Ordonnanoe de Renvoi) whereby 
the Jugo d'Inatruction has sent the case before the Military Tribunal. 
He cocnunioni~, the sar.1e Order to the authority which gave tho order 
of Enquiry. l.'1 He sends, to tho General conr.ianding the tern tori al 
district in which the Militaxy Tril:unal sits, a request tor ita oon­
vocation. Finally, he rJUSt also draw up an .... cte d'J.ocuaation (Charge 
Sheet). This docwoont is, in f'ao.t, a recital of the tacts alleged b7 
the Prosecution • 

.tirticle 71 of the Code states that, three de.Ye at least before 
the coeting of tho Tribwlal., the Pl.lblio Prosecutor shall oanmioate 
to the aoouaed the .... ote d'·"-ccuaati.on, with the text ~ the law 
applicable and the naces of the w1 tnesses whOLl he proposes to call. 
If the accused has not chosen a defending Counsel, a Counsel will be 
officially provided for him • 

.. ·irticle 72 of the Code provides that trial.a shall be public, 
except where the Tribunal decides that this appears dangerous to 

publio order or morals. In any case the ~nt must be delivered 

-

in public. • 

jt1ole ll9 of the Code, which 1188 centioned in the Wagner 
proceedings in connection with the absence of Huber, contains the 
tollo,d.ng passages: "When the accused has been referred to a 11111 tary 
Tribunal tor trial Md it he.a not been possible to arrest hia, or 
when he h'41)escaped after being arrested, • • • on the receipt ~ the 
Decision \If. or Order of Conr.li.ttal, Md on the initiative of the 
Public Prosecutor, the President ot the Military Tribunal ahall issue 
an Order, setting out the erir.le or delict for which prooeodings are 
being taken against the accused, and stating that he will be held 
bound to present h:lmaelt within six days, reckoning t'rora the date ot 
execution of the last of the tomalities oonnected with the publio-

. ation of the said Order. 

In wortice, or v.here the territory in Vthioh the oft'enoe has been 
oa:i:d.tted is declared to be in a. state of siege, the period shall be 
reduced to five days." 

If the o.coused fails to present himself during the period ~ " • 
gr"848 1 article 12(} quoting a Decree-law of 20th :Y9i1 191+0, states 
that proceedings can be taken against hiJJ in hia absence or in 
default ( par contumaoe ou par dt1faut ) • 

The discretionary power of the President regarding the use of 
evidencel which was referred to· in the Wagner trial, arises out ot 
Article 82 of the Code, wh.ioh includes the following wordaa "The 
President shall have a discretionary power in relo.tion to the conduct 
ot the prooeedi~s and the firxli~ of the truth. He shall be able, 
during the proceedings, to cause to be produoed 8l\Y evidence which 

seeJ:18 to him to be of value for the finding ot the truth, and to call, 
even by means of a sUllJllons, or to produce, 8l'\Y person to whom it seems 
necessary that a hearing should be given". 

(3) By "Order of Enquiry" is meant the "Order d'Infomer" which, in 
accordance with .nrticle 24- of the Code de Justice )'1litaire, a 
General c0t1ilDl'lding a territorial distriot 11118t oonmunicfl,te to the 
appropriate Public Prosecutor if he is satisfied that proceedings 
should be started before a Military Tribunal againa t someone amenable 
to its jurisdiction. The latter then refers the matter to the Juge 
d 1Inatruction attached to the Tribunal. 
(4-) 4., reference to the decision of a higher court referring a matter 
to a Military Tribunal for trio.l. See earlier in these notes on 
procedure. 
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~tor thu ux!:ll:u.rw.tion of the witnesses, the accused and the 
evidence, o.nd after hearing the argunonts of Counsel, the accused 
and his Counsel having the last word, the Tribunal rwst then, in 
accordance wi th1 : .. rticles 89 - 91 of the Code, retire and vote by 
secret bollot, anmroring "yes" or "no" to tho questions ot fact and 
law put by tho Prcsident c By a law of' ,3rd February 194l, a simple 
majority is suf'ficient for decisions on these questions, during war­
tine. Should thu uccusud be found guilty, the Tribunal must then, by 
virtue of' .:..rticlo 91 of the Code., decide whether there were extenuating 
circuraatances ., nni rust fix the penaley. 

In o.coordanco with ;..rticle 93, th1J President of' the Tribunal 
aust then rend the judgrJent in public sitting. 

"'III .. Provisions . Regard~ 4Jmenls 

Articl~ 125 bis of the Code de Justico Militaire,quoting a 
Decree of 3rd N0v ... i:i'bur 1939, provides that in time of war Pemanent 
Militll.."7 Appeal •rribunals shall be sot up, their number, seat and 
jurisdictivn being fiJct:d by deer o., They aro to try only persona 
convicted by Mil:i.ta:cy ribuna.l., 0 1u-t· cle 135 of the Code states that 
such persons shall have twenty-four hours duri~ which they ~ appeal 
to such a court., Th.is u:dod begi:'lS to run o.t the end ot the dq on 
which the ju~nt f thu iJilit r:.ry Trib..~nal is read. 

;..rticlc 134 t ,'.ltus that: a.rlilitary ~1.ppeal Tribunals oan anrull 
decisions only i i: t.'1-iu following ens s ~ 

(:) wht;n i.he ·ili troy Tribu.nal has not bu::ncocposed in 
accordanc with the provisions of the Code, 

(2) when the rules of coopetence have been violated, 

(3) whun the p ~nal ty laid down by the lo.w has not been 
applied to the acts declared to be proved by the Military 
Tribunal or when a penalty has been pronounced whioh g:>ee 
beyond t he c ~es stoted by the law, 

( 4) whC;m the1•c has been a violation or umission of the form­
ali tics laid down by law o.s a condition of' validity, run 

(5) when the i!ilito.ry '.I'ribunal has omitted to decide upon a 
recpest of the acw sed, or an application of' the PUblio 
Prosecutor J which aims at making use of a power or a right 
accorded by tho law~" 

ccording t o • ..rticle 138 which quotes a Decree of 3rd November 
1939, "In all cases where a Military Appeal Tribunal has been estab­
lished, persons s ent enced by Military Tribunals oo.nnot appeal to the 
Court of Appeal (Cou'I'.' cw Ca.ssation) against the decisions of Military 
T~l-i11n~.u md of Military ~ippeol Tribunals." 
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UNITED NATIONS WAR CRIMES OCJdMISSION 

DRAFT GLOSSARY OR GENERAL INTROOOCTION 

INTO -
UNITED STATF.S LAW CONCERNIIG 'mIAI.S OF WAR CRDfINAI.S 

BY MILITARY COMMISSIONS AND MILITARY GOVERNMENT COURTS. 

By Egon Sohwelb 1 Legal Offioer. . 

The following is a draft of Annex ll to Volume I of 
·the Law Reports to be published. The Draft of 
Annex I containing a general introduction into the 
British law concerning trials ·of \'181" orir.linals by 
Military Courts was circulated as Document III/1.+7 
and agreed upon by Comnittee III with certain 
amendments ( See also Document m/4.8). Its final 
text is being oiroulated in the ''Manuscript series". 

A draft of .Annex III, containing an introduction into 
the relevant French provisions has been iroulated as 
Document III/53 and has also with tho kind help of the 
French representative been submitted to the French 
authorities for cheold.ng. 

The present paper deals with the appropriate provisions 
of United States law. 

I. The ditrorent types of United States Military 
and lliiltary Governnent Tribunals. 

I 

In United States Law there are three types of Military Tribunals, 
namely (a) Courts Martial, (b) Military Corrmissions and (o) Provost 
Courts. In addition to these Tribunals, based on internal United 
States law, bot}'l conmon law and statute, there exist in territory 
occupied by United States forces ( d) Military Governrmnt Courts. In 
the present publication, which deals with the trial of' war criminals 
by Allied· Courts, we are not concerned with the type of Military 
Tribunals mentioned under (a) ( Courts Martial) because the jurisdiction 
of Courtl! Martial is generally restricted to "persons subject to the 
Articles of War", i.e.,croug!u.y speaki~t to members of the United 
States Arrrrf• Provost ourts ~ supra ( c J J are tribunals of' a sunmary 
nature. As there have been no trials of' war criminals bef'ore United 
States Provost Courts, this type can also rcTlflin outside the soope of 
this introduction which therefore will be restricted to: Militarf 
Conrnisqions (Part I) and to Military Gover?lJOOnts Courts (Part II). 

Part I: United States Military Colllllissions. 

II. 'l.lle Basio Provisions. 

The United States Military Conmissions are an ancient institution 
going back to the Mexican war in the first half of' the nineteenth 
centUI"'/. They have been described as tho American oonnon law war court. 
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They .Vie1',e. l)bt Q.t;-eateci by s~tute, but recognised by statuto law. In 
very recent dec i sions, (~ho oo-oollod Sabotour oo.eo ox parto Riohllrd 
~urirl942); in re YW!Vlshita (1946) and in re Homma (1946) the Supreme 

of the_ U•nited Sta~es fu.d ooo-sion .to oonsldf!r at length the 
sources and nature of the authority to creato Military Comniasions. 
Tho Supreme Court stated that Congress ard the President, 1:l.lm the 
courts, posse.a~ _11q power not derived from the Constitution of the 
United States. But one ot the objects ot the Conetitution as mclare4 
by its preamble, is to "provido for ttD corr.ion dotenoe". As a means 
to that end the Constitution gives to Cor,6reae the power to "provide 
for t~ .. o~~n DefE!nce", "1<? r~ise and ~~port;_ .~e~." , . . "To prov:l.&t ao4 
maintain a Navy", and "To mice Rules for the Government and Regulations 
of ~-~ .. 4~ _and l'ltll~al Fo;:9_es'.'.. Con8%'.8ss is g~ v~n. authority "to declare 
War•••• and make ¥ea concerning Captures on tnnci and Water", and "To 
define and punish Piracies and Felonies oamrd.tted on the high seas and 
Offences against tho IAw af Nati,on.s". __ I~ the exercise of 1he power 
conferred upon it by the constitution to "define and punish ••• • offenoea 
against the lo.w of nations", of which the law of wo.r is a part, the 
United States Congress ~e by a statute, the Articlm af war, recognised 
the "Military Ca:r.d.saions" appointed by r.d.litary cOt'Uil&lld, as it had 
previously oxisted in United States A'ff:'G' praotico·, as an appropriate 
tribunal ·tor the trial and puniahcent of offences against the law af 
war. ib~ Supretae- Court pointed out tho.t Congress, by sanotipn.1.ng tho 
trial of 8net\Y_Cor.bata.nts for violations ot the law of war by 'iilitary 
ccm:iission had not attet1pted to codit'y the law of war or to mark its 
precise boundar:l.es. Instead it had incorporated, by reterenoe, aa 
within the pre-existing jurisdiction of military ccr.r.d:ssions created by 
appropriate military cOllllBnd, all offences which are defined as suoh by 
the law ot war, arid whim Jn8¥ constitutionally be ·included v.l.thin the 
jurisdiction. · · . 

The Constitution confers on the President the "exooutive Power" and 
iq,oses upon him the duty to "talce care that the Lawe bo faithfully 
eX00Uted". It makes him the CoJ:1nander in Chief of the Arrrq and Navy. 
The Constitution thus invests the President as Ca:lnander in Chief with 
the power to wage war and to carry into effe.c:t all _ laws passed by 
Co~ss for the conduct of war and for the government o.nd regulation 
of the Arced Forces, and all lawa defining and punishing offenoea 
against the law of nations .. inolu~i,g ,~~ae vmich pertain to the oon~t 
of war. · .. 

Finally the Supreme ~urt held that Congress by sanctioning trials 
ot enenv · a11ens by military oomnission far offences against the law ot 
war had recognised the_ right af the aooused to Jmlke a defence. It has 
not torecloaed their right-to contend that the Constitu~on or lAws 
ot the United States withhold authority to proceed with the trial • 

.Article 38 of the Articles of War provides that the President c4 
the United States may, by regulations, which he mey mdity from time 
to time, prescribe the procedure, including modes of proof in oases 
before courts - martial, courts ot inquiry, itd,li~ oomn1ssiona and 
other mllitar. · tribunals, whioh regulations shall, in eo far as he 
shall deem practicable apply the rules of evidome generally 
recognised in the tri;_t of criminal oases in the distr:lot courts of the 
United States, provided · that nothing contrary to or inoonaietent with 
the Articles of War shall be s'O prescribed.- From this it follows 
that the President of the United Sta.tee aa the Commander in Chief ot 
the Annod Forces, and the -Ca:unand.crs in the field deriving their 
power fron the Chief Executive, have tho power to appoint Military 
Canmissions and to prescribe the rules and regulations under which 
they haw to operate. 
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III.Re ations for the trial of war crir.iinals 
by 

The British Royal ftuTant of 14th June 1945 ( see Annex I of 
this Volume) has r.iade r egulations for the trial of war criminals 
for . all British ~ilitary Courts in all theatres of operations ard 
inll.l territories under the jurisdiction of the United Kingdom 
Governr:-v:,nt and a.nood forces. 

The United States authorities have nade diff~rent provisions 
for different t erritories. From the decision of the Supre~ Court 
of the United States in ex parte Richard Qui~ it appears that the 
President, as President and Cor.na.nder in Chief of the~ and Navy, 
by Order of July 2nd 1942 (7 Federal Register 5103), appointed a 
Military O:>mrnission and directed it to try Richard Quirin and seven 
other GerrlM nn tiona.ls for offences against tho law of war and the 
Articles of War arxl pre&cribed rogu:.0..t :.'.ono f o:-r the prooodux,e on tho 
trial and for review of the record of the trial and of any judgroont 
or sentence of the Cor.r.dssion. On the s~ day, by Proclrumtion, 
( 7 Federal Register 5101), the President declared that "all persons 
who are subjocts, citizens or residents of aey nation at v,ar ,nth 
the United States or who give obedience to or act under the direction 
of aey such nation, and who during tir.le of war enter or attellJ)t to 
enter the United States•••• through coastal or boundary defences, 
and are charged with cor.r.litting or attempting or preparing to oonrnit 
sabotage, espionage, hostile or warlike acts, or violations of the 
laws ot war, shall be subject to the la:, of war and to the jurisdic­
tion of military tribunals". ibe Suprem Court of the United States 
in its decision ex parte Richard Quirin upheld the legality of this 
procedure by the President. · · . · • 

Similarly by Command of . General McNamey, Regulations for the 
Trial of War Ori.Joos f-or the Mediterranean theatre of operations were 
made on the .23rd September 1945 by circular No.114; these Regulations · 
(in the following pages called the M:iditerranean Regulations), fomed 
the basis of tho proceedings against General Dostler ( see Case 2 · 
of this Volume). 

By ocmnande of General Eisenhower, a directive regarding Military 
O:>rmd.ssion in European theatre of operations were made by an Order of 
25th August 1945 (to be called European directive hereaf'ter). These 
rules applied, e.g. to too Hadamar trial (case No.4. of this Volume). 
For the United States Anood ,Forces, Pacific, Regulations governing the 
trial of war criminals were made by General McArthur on 24th September 
1945. These regulations (to be called in this note Pacific 
Regulations) foriood the basis of the trio.1, inter alia, of the 
Japare-se General Yarnashi ta the proceedings of which were eventually 
:reviewed by the Supreme Court of the United States. 

IV. ~ The Definition of War Crime in the Rcc,rlations for th!:_ 
trial of war crinals in the different nit ed States 
theatres of operations. 

In the Mediterranean Regulations, "war crime" is defined as 
100aning a violation of the la,1s or customs of Viar. Urxl.er the 
European directive (la) military commissions are appointed for the 
trial of persons who are charged with•violations of the laws or 
customs of war, of the law of nations, or of' the laws of occupied 
territory or aey part thereof. 

In the Pa.oifio Regulations the offenoo falling under the 
Jurisdiction of th Military Commissions ore de scribed as follows ( 5): 



• 

"murder, torture or ill-treatment j'-prisoners of \7&r or ~rsons on 
the aeao; killin3 or ill-treatr.lont of hostages; murder, torture or ill­
treabnt, or deportation to slaw labor or ·ror al\Y other illegal 
purpose, ot civilians ot, or in, occupied territory; plurmr ot public 
or private property; wanton destruction of cities, tovms or villages; 
devastation, dostruotion or dru:iago of public or private property not 
justified by .railitary neoossity; planning, propamtion, initiation or 
eging at a wnr of aggression, or an invasion or war in violation of 
international law, treaties, agreomnts or assurances; murder, extermina­
tion, erd.avement, deportation or other inhwmne acts comnittod against 
any civilian population, or persooution on politioo.l, rac1o.l, national 
or religious grounds, in execution of or oonnootion vd th any offence 
within the juriscliotion ot the oom:dssion, whether or not in violation 
ot tho dcnoat:l.o law at tho country whore porpetra.ted; and all other 
ot'tenoea against the laws or oustoma of war; partioip,tion in a 00111n0n 
plan or ocospiraoy to accomplish any of the fore going. Leadore, 
organizers, instigators, accessories and uocanpl:l.ces participating in . 
the formulation or execution of any such ~or.Elon plan or conspiracy will 
be held responsible far all acts perfonood by O.I\Y person in oxeoution 
ot that plan oi- conspiraoy". 'lbe jurisdiction at the Militar)" 
Conmd.asions·op~rating undor the Pooifio Regulations; is, therefore, 
considerably widor than that of the Military Camd.ssions in the 
Koditerranean theatre, and also wider tho.n those falling under the 
European directive because, in addition to violations ot' the laws and 
customs ot war (or war crimes in the narrower sense,) it oanprises in a 
w3:3 similar to the Internationlll Military Tribunal created by the Four 
Power Agreement of 8th August 1945, also what is there oallod cricos 
against pence and crimes against humanitr• 

.v, Oo5osi tion ot the Mili taq Oormd.ssions, 

Military Ocmnission shall, under all three Regulations mentioned, 
be composed ot not less than three members. In tho European and 
Mediterranean Theatres ot Operations, tho mer:be:z:s r.ust be officers ot 
tho United States~. The PD.oifip Regulations, on the other hand, 
provic!e also tor "internationa1 ·m111tary conmissiona_ oonaisting of 
representatives of several no.tions or of each nation concerned, 
appointed to try oases involving offences against two or JOOre nations 
or al'\Y other offences; and cODlnissions consisting of members of &I\Y 
one branch or of several brlll10hes of the arnw services of one or more 
nt.tiona".(2). '.l'he ,moat outstanding instance of o.n American Military 
Trib\mal consisting of representatives of several nations is the 
International Rilitary Tribunal. tor tho For East which waa established 
by Special Proclamation of General . looglas Mo~thur ot 19th January 
1946 ( as amended by a subsequent Order of 26th April 1946)"tor the 
just and prompt trial and punishnent of major war or:l.mi.nals in the 
Far East.• 'Ihe Pnoifio Regulations also provide that persona whose 
otteroe have. a particular geographical location outside Japan may be 
returned to the scene of their crimes for trial by competent military 
or civil tribunals of local jurisdiction, (5b) which is an application 
of the Moscow Declaration ot' 30th October 1943 to the ~if'i~ the~tre 
ot war. 

VI. 1ho Judge Advocate, 

In American law the function ot the Judge Advocate is entirely 
ditferont from that of the Judge Advocate in British Military 
Tribunals. Whereas the British Jud.go Advocate is an impartial 
ndviser to the Tribunal ( see Annex I of this Vol'l.lOO, paragraph •••• ) 
Article 17 ot the Aroorican Articles of War provides that the trial 
judge advocate of a general or special court mnrtial shall prosecute 
in the name at the United States, an:l ehnll,under tho dir~otion of the 
Court, prepare the record of its proceedings. The Kediten-anean 
Regulations (3) provide that far oaoh r.d.li tnry ocmnission there shall 
be appointed a judge advocate and a defence counsel with such assistants 
as mey be required, whose duties shall be similar to those of like 
officers before genora.l courts mnrtial. Similar provisions apply 
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to the Europeo.n (le) and Pp.oifi'b . theo.tros, in the lo.ttor case it being 
also provided ( 11) thn·t ln pro·s·ocutions for· offences involving rrore 
than one nation, each nation conce~ncd r.ny bo represented ruoong the 
proseouto s. 

·· VII.Rules of Procedure. 

The Me~iter1;nnean legulc.tions provide (8) tho.t r.dlitory 
commissions shall conduct their proceedings as J:lEW be dee100d necossMy 
for Ml and fo.ir trio.!, hnving regard for but not being bound by, tho 
rules of procedure prescribed for gonern.1. courts martial. In1he 
Eur.opean directive, it is stated (2) that r.d.litary camdssions shall 
have pow r to mke, as occasion requires, such rules for the conduct 
of their proceodings consistent v,ith the powers of sum comml.ssions, 
and with the :rules of procedure set forth in the direoti ve, as are 
deoned necessory for a full o.nd fair trial of the accused, having 
regard for, m.thout ·boing bound by, the rules of procedure and 
evidence prescribed for genernl. courts mrtial. In the Pacific 
Regulations it is proviclBd, inter alin, toot the cOJllnission shall 
conf;i.ne each triru. strictly to a fair, expeditious hearing on the 
issues raised by the charges, exclming ·relevo.nt issues or evidence, 
and: preventing o.ey unnecessary delay or·· interference (13a). Sessions 
of the Commission shall be public except when otherwise directed by the 
Corranission (130). The accused sho.11 be. entitled, inter alio., to be 
represented prior to, o.nd during trial by counsel of his ovm choice or 
to conduct his own defence. If tho accused fails to designate his 
counsel, the comnission shall appoint oompet~nt counsel to represent 
a,- advise the · ac~sed ( 142>). The a.coused sho.11 be entitled to have his 
counsel ·:present relevant evidence nt the trinl in support of his defence, 
and cross-examine each adverse ~itness. who per~onally appears before the 
Camiission ( lAo.) and to have the chnrge_s and · speoifioations, the 
proceedings and ney documentary evidence translated when he is unable 
othenr.l.se to. understand. them ( 14,d). . . 

VIII. Rules of Evidence. 

The Regulations and the Directive provide' that the teohn:Lco.1. rules 
of evidence slul.11 not be applied by the military cOnlllissions, (paragraph 
10 of the European directive, para • .} of the Mediterranean and para.16 
of the Pacific Regulations). '!he regulations contain as to evidence, 
provistons sindlar to those presoribed 111 lbgulo.tion 8 ( 1) of the British 
Royal Warrapt (See lnnex I of· this Volwhe, p •••• ) For the European 
theatre. it is provi~d that such evidence shall bo admitted before a 
military oonrnission as, in the opinion of the president of the oamxl.ssion, 

has probat ive value to a reasonable r.-ian. In the Mediterranean 
Regula tions it is added that without U.m:l.ting the scope of this rule the 
folla.ving in particular will applys 

11 .a. If any ·witness is dead or is unnble to attend ar to give 
evidence or is, in the opinion of the president of the 
commission, unable to nttond wi thollt undue delay, the 
comnission l'Tley' recc'ive secondary evidence of staterrents 
made by or attributed to such witness. 

b. Aey documen~ purporting to have been signed or issued 
officially by aey member of aey nllied or eneJl\Y force or 
by 8.1'\Y official. or agency of a l'\Y allled, neutral or enel!lY 
goverruoont, sha.11 be admissible ns evidence without proof 
of the issue or signature thereof. 

o. Any report by aey person -when it ap . ars to the president 
of the coomlssion that the person in making ttle r eport wns 
acting within the scope of his duty may be udrn.1.tted in 
evidence. 
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4. • Arr, c!epoial,tion or. cecGl'd. ot azv nd.11tary tribunal 111\Y 
IMt adm1 tted in evidenoo. 

' . 
•• Arty cUary, letter or other document may be reoeiwd 

in evidence aa to the tacts tt,erein stated. 

t. It t\1'\Y original doc\lDOnt cannot bo produced, or, in 
the opinion ot tho president ot the oomission, onnnot 
be produood w1 thout unduo deJ.o.y, a copy ar trnnslnted 
oopy of such c.!ootlnont or other aooondary evidence ot 

. its oon1:en1Hi ma_.y be reoe1vod in evidence. A transla-
tion ot azv doo\Dlnt will be pre81.l:led to be a oorreot 
translation until the contrary 1s shown. · 
, 

s. Photographs, pr.lnilo~ and r.dmeogrnphed m tter, and 
true copies at papers are adJ:d.asible without proot. 

h. Contesaiona are adm:f.ad.ble without proot ot 
olrcurnatanoes or that thoy were voluntarily mdo. 
The o:lrout18to.noea surrounding the taking ot o. o on­
teaaion ffll\Y be shown by the a.couaed anc1: euoh showing 
my be oouldered in respect ot the weigbt to be accorded 
it, but not in respect ot its e.dad.asibility • . " · 

. .. . . . . 
Similar mt ·Id identical provieions are c9ntained in tho 

Paoitic Regulations whero it is also provided \16b) that the 
cellld.11ion ahall talm judicial mtico at ta.eta ·ot. ooaaon knowledge 
ottiaial. gowrnmerit dooumanta ot any nntion, and the prooeeclinga 
reOQl'ds and tinclinga of military or otho~ agencios ot &2'Y ot. t.he 
United Nations, a provision which corresponds to Article 21 ot the 
OhArter ot the Intefflational M:llitary Tribunal annexed ilo the Pour 
PoWOJ" Agreement ot 8th August 19lt-5, 

IL Crimea C9!5tted by units or groups, 

h Pac:ltio Regulations contain also tho following provisions 
(16d), . . 

• 

U tb.e aoouaed · is charged with nn otfenae,· 1nwlving concerted 
ori.m1.nal aotion upon the part ot a military or naval u;!!,r or any 
8l"(UP er organizatio.n, ovidenoe which ho.a been given p oualy' at 
a trial ot AI\Y other ·mmber at that unit, group or organ;l.zation, 
i,,1at1w to that concerted offense, Jll\Y bE! received as e taoie 
eVidanoe that the aoouaed like-.,iae is guilty ot that of eneo. . 
Thie FC>vision is s1m:U~ to that or ~gul.ation 8(2) of the British 
Royal \tlrrant ( See Annex I of thit!I · Volume, p •••• ) 

1'he Eastem re_gulationa turther provide (16e). that: 

• The tindings ond jw18,nent ot a cCllll'd.asion in 111\Y trial of a . 
unit, group or orgo.nizo.tion with respect to the criminal· oharao~r, 
purpose or octivitiea thereof" shall bo given full to.1th and credit 
in any subsequent trial by that or &I\Y other oamnlesion ·of an 
inc:lividuB.l porson ·charged with crimiml responaibility througJi 
moni>erahip in that ·unit, group or orgnnization. Upon proof at 
membership in such unit, group or organization convicted by a 
oomnisaion, the burden of proof shall ehitt to the eocused to 
eatnblieh any mitigating oirc\lDStanoea relating to his membership 
or pa.rticipation therein." 

this provision is to be reo.d in connection with paragraph 4(b) 
where it is said that "Any m111 to:ry or naval unit or any offiobJ. 
or unotfi<)ial group or organization, whether or not still in 
existonco, J:ll\Y be chnrged with or:lll:l.nnl. o.ots or canplioity therein 
and trlod by a nd.litary ooamd.ssion". It will be seen that these 
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provisions are based on a · principle similar to that exproaaed in 
Articles 9 and 10 of the Cbnrtor a£ the (European) International 
M:1.11 tary Tribunal. 

!, the Defence of Suporior Order. 

The libditorranean and PaoifSD Rogula.tiona oontllin a.l.110 a 
provision of substantive law on the question to what extent the plea 
of superior order is a defence. '.Ille Mediterranean Regulations 
provide ( 9) : 

" The fnot that an aooused aotod pursuant to or&tr of- hia 
Government or ot a superior shall not troe him tran reapona1b111 ty, 
but IN\Y bo considered in mitigation of punishment 1f the comniaaion 
determines that jlstioe so requires". 

The oorreapondi~ provision ot the Pacific ·Regulations reac!a as 
f oUowa ( 16t) : 

"The official position at the accused shall not absolve h1m frcm 
reapons1bil1 ty, nor be considered in r.x1 tigat ion of punishlmnt. 
Further, action pursuant to order ot the acouaed 1s superior, or ot 
his goverment, shall not constitute a defense, but; Jll\Y be considered 
in mitigation of punishment it the oomdssion determines that justice 
so requires." 

As to the development of the lnw regarding this plea see the 
notes on t~ Peleus nm Dostler cases, supra, · pages • •. • 

&, Punishment ot War Crimes. 

For the oomd.ml.ona operating in the European theatre it is 
pro~d that they ney be gui&3d by but are not limited to, the 
peno.l ties authorised by the ManUBJ. tor Courts :Martial, the lnwa . ot 
the United States, and cl the territory in which the ottenoo W!lS 
oamnitted or the trtal is hold. The Manunl tor the Oourts Martial 
and the Articles of War prohibit cruel and um.usual punishments of 
ever,i kind and otherwise i:rovicJDs tor ditterent mimes clitter:Jnt 
pun1shimnts f'n>m fines and imprisonment to the death sentenoe. The 
163ditorraman Regulations state (13) that appropriate sentonces 
1mposed by a nd.li ta.r,y oc,md.ssion arc ( o.) Death (by hqing or 
shooting), (b) Oontinemont for lite or o. lesser term, ( o) Pine. 
In the Pao1tic Regulations (20) it :ls added that the Ocmn:lssion may 
also impose such other punishment as it shall determine to be proper. 
The OotT.Ji.csion r.ay also prder oonfiaoation of any propo?1:Y of the 
oonvictod aoowsea, depriw the accused ot any stolen property, or 
order its dQlivery to the Oommander-in~hief for disposition as he 
shall find to be proper{:or ~ ordor rootitution with appropxiate 
penality in oases Qf de ault. In all ReJZUl.ations it is_p~vided 
that concurrence or at n3t t\10 thirds of the r:ieobers or- thO 
comniseion prc3ont at the tir.x:i of voting shall be noocsoory tor tbl 
conviction and for tho sentence. 

XIII, Appeal o.nd Confirmation. 

No r:l.ght of appeal in the ordine.ry sense rJf that word exists 
against the decision of a m11i~ary cOJI111ission. The Regul tions 
for the Pacific theatre expressly prescribe thnt, except as therein 
provided, the juds,oont and sent nee of a commission shall be final 
c.nd not subject to review. 

No sonte nee af a mili tnry conmission r.ust however, be carried 
into execution until it shal l hnve boen approved by the appointing 
authorl ty. Doatb sentencer;i must, in ruldi tion, be n.1.so confirmed by 
the theatre cOJrl!lllnder. · 
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m, The U=o~\:,atea r:;r,a ot JAW iri relation to 
.... @lit e e■loM .. 

' .. 
Notw:l.thstt1nding the absence of a rig~t ot ap~;1 mll1tary 

camdasiona are in United Sta.tea law, ·to a certain extent, subject to 
the control o.nd auperviaion by the 8\lpel'ior ADerioan courts. Thia 
aupernelon ot prooeedinga conduoted by military oonmiHiOM 
~xeroiaed through the ordinary courts, takes usually t~ taim ot 
·o.pplioationa tor one ot the anoiont eo-oalled prerogative writs ot 
llnglo-/.merican law, the moat famous ~ which is the wr1 t ot haboaa 
corpus. The purpose o t tho writ . ot HabOAa Corpus ia to 1?r1ng \lie 
person seeking the benefit ot it before the court -or .1mge to 
detemino wbotber or not he 1a legal~ restrained ot his liberty. 
It is a IUDDarV n,med3' ot unlawtul restra:lnt ot liberty. Where it 1 s 
decided that the restraint is unlawful, the oourt orders the release 
of tho applicant, but if the reatraiut .is lawtul tho writ is diemiue4. 
The Supreme Oour.t ot tho United States ~s eq,haaized. in 8JC parw 
Quirin and 1n re Yamaehlto. 1 that on application tor habeas oorpua 

... 

the oourt 1a not oonoemod with tho guilt or innooenco ot the 
petitioners. The court ooriaidora only tm .lawtu.l power cl the 
comniaaion· to try the petitioner tor .the of.fence ohuged. · Military ~ 

· Trib\mals, lnoluding the mili~~ oamniaaions are not courts whoae 
rulings and jl.ldgmenta are made subject to review by ttie .'Supreae Oourt. 
Tha courts mq inquire whether the detention conp;J.a1nod ot is within 
tho authority of those detaining the petitioner. It the military 
tribunals have lawful authority to hear, decide and condemn, their 
action is not subject to judicial roview merely because they have ma4e 
a wronJ, ~ooiaion on disputed faota. Correction ot their errors ot 
decision is not tor the oourta but tor the nd.li1s~.''.~~tt,Qrlt1ea which 
are alone authorised to review the1r·· aeoisio·na~ · 

I • The:re are &l.so other ano1ont remedie·a 'ai~il--~ to .tie writ at 
~e$8 'COl'pue, like the ~t of Prohibition and the · mt at QJriiorori, 
the deta,1:ls at -.mioh are· out~~&, the aoope of this note • . They also 
enable . tho ordinary courts' at the lDncl to exomin& ,·the question whether 

· . . a military oamd.aaio'n 'had or hall not juriadiot:lon top-ooeed and 
·whether· 1 t did not exceed it's powers. Actually, the Supreme 0our1s 
ot th~ Uni t~d States -in the deoiaiona .menUoned· &xamined · the deoisiona 
q1'. the military ooiimd.asions· in the cases e·x part0 ~I!, ·iD..J:!. 
Yamyhita and· 1n· ·n 1IAm@ and UP.held. tm <lqc~fio.na ~the military 1"""1 
Oomnlaaion in the Quirip case manimoualy, in the two oth,,r· cases by .._, 
,majority .1ud,tp,nts. · 

xv. h Author,itY of deoiaions ot Militarz c.9spiona. 

: L1.lce the British llllitary Courts, t~ Uld.ted States Military 
Conlld.iu1ion are no.t superior courts and what baa been aai~ on-- ~m 
authority ot British M:1.1:Ltary Oourts in Annex I ot this Volume, 
applies mutatia mutanais to decisions ot United States ~il.itary 
Comn:l.ssiona. 

' 
TM decisions ot the Supreme Court ot the Uni ~A ~-~'tea in the. 

three oases mentioned and the decisions ot the otmr courts mioh 
have been or IMaY be sefoed of' oases ot war or1m:1nal~r in connection 
with a writ of habeas COltJWI or other simllar rececU.es have, ot 
course, that binding authority which attaches to thelr deois~oM under 
the general law of the United States. . . . 
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PART II; Military ~overnment Courts. 

XV~. The Establ:l.ahr.ent of Military Goverl'lJIW3nt Courts. 

It has been stated in the first part of this Annex that the 
United States Forces, European ~heatre, have used tvro separate sets 
ofTribunals for the trial of war criminals, naimly Military 
Commissions, which have been dealt with in Part I of this Annex, and 
M.tlitar,y Government Courts. These Tribunals are distinct and have 
a ditferent origin and a different basis for their jurisdiction. 
The origin and jurisdiction of Military Commiss ions has been troated 
in the first part of this paper. Military Goverment Courts are 
generally based upon the occupants' custanary and conventional duty 
to govern oocupied territory am to maintain law end order. 

Military Governmnt Courts were established for the oooupied parts 
ot Germal'\Y, by Ordinance No.2. made by .Genoral Eisenhcmer, as Supreme 
Oor.vnandtr at the Allied Expedi tionery R>rco. The Supreme Comnander 
alao issued Rules of Military Governr.18nt Courts. 

When, after the Berlin Declaration of 5th June, 1945, General 
Eisenhower, in his capacity of Conmander-in-Chief of the American 
Forces in Europe, took over the administration ot the American 
occupation zone, he made a Proclamation stating that, inter alia 
all orders by the Military Government, including proclamations, iawa, 
regulations and notices given by the Supreme CoJ'J'll\8.nder or on his 
instruotiona, remain in force in the .American occupation zone unless 
repealed or altered by the Cor.nander-in-Chiof himself. '!he Military 
Government Ordinance ?{o.2. end ·l;m Rules of Procedure in Military 
G· overnment Courts are, therefore, the basis of Military Government 
Courts eatablished in the Jtx,rlcan zone of cccupation. 

Additional provisions regulating the trial of war. criioos and 
related oases by United States Military CTOver~nt Courts were made 
by a directive of General Eisenhower on 16th July 1945. 

XVII. Jurisdiction of Militari ~nt Courts. 

Under Ordinance No.2. there are three kinds of Military 
C'..overnment Courts: General Military Courts, Intermediate Military 
Courts and Summary Military Courts (Article I of OrdiMrDe No.2.) 
The jurisdiction of these Churts is as folloV7SS 

Ratione personae: These Courts have jurisdiction over all 
persons in the occupied territory except allied military personnel. 

Ratione materiae: The Military Governroont Courts shall, under 
jrticle II (2), have jurisdiction over: 

(i) 
(ii) 

(iii) 

all offences against the laws and usages of war; 
all offences under any proclamation, law, ordinance, 
notice, or order issued by or under the authority 
·of the l4ilitary Government or of the llllied Forces; 
all offences under the laws ot the occupied 
teITitory or of any part thereof. 

The Jurisdiction of Military Governr.ient Courts is therefore wider 
than the jurisdiction of Military Commissions in the European Theater 
of Operations, because offences under the local law are made subject 
to their jurisdiction in addition to violations of the laws and use.gee 
of war and violations of provisions made by the Military Gover1T.'¥3nt. 
Tho directive of 16th July 1945 provides that ns a matter of policy, 
oases involving offences against l aws and usages of war, or laws of 
the occupied t eITitory, or any part thoreof, conrnonly known as war 



, 

. . ~ 

-10-

orimes, togethe r with suoh · other related oases, ,71.thin the jurisdiction 
of Military Go,·ornment Courts, o.s may fra:i tir.le to ti.~ bo determin(td 
by the Theater fudge Advocate ; ooanitted 'prior to 9t~ ~ 1945, shall 
be tried bef~l'\, tho specially appointed courts provided ?or in this 
directive. 

XVIII, The C9o~~~ion of Military Government C~ts . 

General !ili tary Courts o.nd Intermediate Military Courts conaie~ 
of not less t han fivo rooni>ers arxl not less than. three members 
respooti~ly~ Militnry Gove~ent Courts are appointed by Artrv/ 
M:1,lito.ry Dio t rict Ccrnanders; the Orders appointing the Courts 
~esignate one or T.10re Prosecutors or Ibfence Counsel. At least one 
officer with legal training is detailed as a ·rned>er of auoh Courts. 

XIX.Rules of Proced~_!:.nd Evidence. ' 

A Military Government Court shall in general admit oral, written 
Of physical evidence having bearing on the isaues before it, and ~ 
exclude o.ey evidence which in its opinion is of no value aa proof. 

. . 
Every accused bofore a Military Government ~t shall m entitled 

inter ali8:, to be pres ent at his trial, to give ev;Ldenoe and to 
· examine or cross-oxar.iine any w1 tness; but :the Cour_t '!!83 proceed in tho 
absence of the accused if the accused has applied tor and been granted · 
pon:lission to bo absent or if the accused is believed to be a tugitive 
from . justice. 

XX, Powers of Sentence . 

General Mi l itary Courts ma,y impose any la~ sentence, including 
death. 

XXI8Rev1.ew of Se~tonces. 

A person. oonvict<::d by a Military. Government Court has the right to 
petition for review of tho finding or sentence. 1ho petition Dllst be 
filed witb the Court with;n 10 days of conviction. 

No aentenco of a Mil i tnry Gove,;nment Court shall be carried into 
execution· until t he case record shall haw been examined by an Aratv/ 
Military D,istrict Judge Advocate and the sentence approved by the 
of'f'icer ap~ointing tho Court or by the Officer Camianding far the time 
being. No sentence of death shall bo o~iod into execution until 
confirJood by higher authority. · (Theater Judge Advocate). 

The Reviewing authority may, . upon eyiew, _ inter alia: 

confirm or s et o.side any finding, 
substitute t ho fin~ing of guilty by an aJOOnded charge, 
confirm, suspe nd, reduco, oanmute or modify any 

. sentence or order, or 
inoreaao any sentence, where a poti tion for review 

which is considered frivolous has been filed and 
t· 10 evidenco for the accused warrants sooh 
inore .se . 

The .:.·v .1: ,;: r: aut hority may at llJ\Y tia3 remit or suspend any 
eentonco or part tl er uof. 

The proceedi ngs shall not be invalidated rior o.ny findings or 
sente nces disapproved for any error or omission, technical or other­
wise , occurring at any such proceedings, unless in the opinion of the 
reviewing authori t y :i.t aho.11 appear that the error or omS.esion has 
r e sulted in i njustice to the accused. 



III/55 
28th Auguat,1946• 

UNITED NATIONS WAR CRIMES OOMMISSION 

OOWITTTEE III 

Ref Law Reporting. 

Proposals by the Seoretary to Conmittee. III 
regarding prooedure in the meeting of Oonlld.ttee -­
III to be held on Tuesday, 3rd September, 1946, 
and report on the present positio,i. 

1) The following Lav, Reports to be inserted in Volumo I, 
have already been agreed to by Committee III : 

Case No: l., Peleus, 

2, Dostler, 

3, Almelo, 

4-, Hadamar1 

7, Dreierv,alde( Am berger) 

8., Heyer. 

2) The following oases have been re-drafted am will be 
available in rnanusoript fom for oonsideration and final 
approval 

5, Grumpelt, 

6, Jalluit Atoll (Masuda). 

3) The oase No:9.,(French Trial of Gauleiter Wagner) has 
been prepared by the Secretariat as a first Draft am oir-­
oulated in the Trial and Lan Reports Series Nos;22 and 23• 
With the kinl assistance of P~essor Gros, these papers 
have been submitted to the French Ministry of Juatioe tor 
oheoking am approval. It is hoped that the reply of the 
French authorities will be available soon. 

~) Annex I( Introduction into British Provisions) has been 
re-drafted aooording to the decisions of Oormdttee III arn 
oiroulated in manuscript form. 

5) The Draft Introductions into the United States Law 
and into French Law., have been prepared by the Secretariat 
as Doc.III/53(~,ronoh) ani Doc III/54(u.s.A. ). As to 
Annex III( French III/5 3)., the procedure has been the same 
as in the case of the r eport on the Wagner trial( supra. 3). 

6) Lord Wright has been o.sked to contribute the preface 
to the publico.tion. 

7) According to t he Commit t ee' s decisions, an outline 
of the contents of ea.ch co.se anl o.n index to the whole volume, 
have been prepared by th13 Secretariat. 



• 

III/56 
18th September 19461 

UNITED NATIONS WAR CRD1ES OOMMISSION, 

COMMI'rTEE llI. 

The Yugoslav cases 

Nos, 4031, 4032, 4033, 4034, 4035, 40)6, 'tQ37 
referred to Camd.ttee III • 

1. On 17th September 1946, the Yugoslav 
State Canmission submitted to the Ccmnission 
seven charges (Nos. 4031 - 4037) concerning 
or:IJnes contni tted on te?Ti tor,y which, 
according to the ~ace Treaties concluding 
the First World War, forn)ed part of Italy. 
Copies of the seven charges are l1nnoxod to 
this paper. 

2. '.lbe cases were considered by Committee I 
on 18th Septeni>er 19~6~ Committee I decided 
to refer the cases to Committee III for its 
opinion as to whether or not the alleged crimes 
should be considered as crimes against humanity 
and for what reasonij. 

ANNEX. 

Cf'.oo No. 4031. 

Yugostav Charges against Italian War Criminals. Oise No. R/Ii;t89. 

Name ot the aooused 1 their rank, units 
Of o:ft'1o1al positions: -

1. 

,. 
4. 
5. 

6. 

Giovanni CORTE, Generale di Divisione, Comandante 
della Difesa Territoriale, Trieste. (F.1388) 

Alberto FERRERO, Generale, Comandante del XXIII 
Corpo di Arma.ta, l<'iume(?) · (F.1392) 

Oanandante della Divisiono Fanteria "NOVARA" 
Fiume(?) (F.1390) 

Oomandante del 153 Reg. Fanteria (Fiume?)(F.1390) 
Segretario Politico Fasoista di Mattuglie 

(Fitune) (F.1391) 
Comandante del 255 Reg. Fanteria (Fiume) (F.1393) 

Date and plaoe of oanm:l.ssion of alleged crime i 

In March 1942, in the Julian March. 

Number and Desoription of crime in war crimes list : 

I. Murder and Massacres - Systematic Ten-orism. XVIII Wanton 
Devastation and Deatruotion of Property. 

References to relevant provisions of national lawi 

Violations of Articles· 23(b), (c), ( g) and 46, of the Hague 
Regulations, 1907, and Article 13 of tho Yugoslav 
Military Courts Act, 19~. 
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ShQrt Statement of F!9t1; 

In 1942, Italian troops and their oomnanders wero re_aponaiblo for 
war or.tmea oomni tted in the Julian March, auoh as the killing 
ot people and the setti~ of houses on fire, 

Po.rtioul.ars of nllogod crime. 

In July, 1942, Carabinieri at Polo. arrested 21 mn suspected of 
belonging to t _he Partiao.ns. They had alreaey imprisoned 44 for the 
same reason, bringing tho total to 65. 

2. On July 4th 1942, Carabiniere at l:>ola, 1n a report stated that 
they had discovered in t be Julian March a large Yugoslav organisation 
attached to the Partisan movement and had arrested 9 ~n and imprisoned 
them with 35 others previously arrested for the same reason. 

• 

3. Ql July 7th 1942, Carabinieri surrounded the house of Jakob BRA.JAN 
and as they received no reply to · their sumnons, opened fire on the people 
inside,. Two students from ~eb were wounded and arrested o.s well 
as two other men. The Politioal .Cbmn1ssar from Mattuglio (Fiume) 
ordered the house to be burned down as a reprisal. This is stated in an 
Italian officilll. report dated July 9th, 1942. 

4. On July 15 1942, an Italian military lorry was attacked by 
Partisans, four Italian soldiers being killed and eleven WOlD'ldod. On 
July 19th, on tho orders of the o.c. XXllI Arrey Corps, 18 year old 
JOSIP VRH was shot a.t the back of the '111a del Nevoao (Smeznik) near 
Fiume "beoauso ho confessed that he. belonged to the above-named 
'Partisans'," Accordin3 to the official Italian report VRH was shot 
without trial. 

5. On July 18th 1942, near the hill of Sigkleno ( Susak), Italian 
soldiers, during a mopping up action, attacked Partisans and captured 
three \7'ithout loss t> themselves. They shot all three prisoners without 
trial. 

6. On July 19th 1942, on the orders of th; o.c. "NOVARA" Infantry 
Division, soldiers r:£ the 153 Infantry Regiment, near Fiume (conmune 
Fontana del Conte) sot fire to the house of a woman, Antonia LOGAR, 
who was arrested on suspicion of favouring the Partisans. 111~ o.c, 
153 Infantry Regiment is responsible for this orime cOlllllittcd by hie 
troops. 

7. On Aueust 2nd 1942, soldiers of 2.55 Infantl'.y Regimont, near the 
village of' Senozeoe tnear Trieste) opened fire with their rifles and 
thre., hand grenades at Josip INCANO, a peasant, and Josip PANCARA, 
mobilized by the 59 Legione CCNN > and killed them as thoy had not 
halted at onoc when challenged. They were out w:L thout paeseo during 
the curto1r. The o.c. 255 Infantry Reg!Joont is responsible for this 
orilw. · 

On the same dey an Italian military patrol at tho village of 
Kruaevje (near Trieste) onught Simoni METODI, a painter, without o. 
pass in the curfew zono. On their way to the barracks ho "tried to 
escape" and was shot daad by the Italians. 

On the sa100 night they killed Alojz BRALJA in tho village of 
3trane and gravely woundec] J osip <EVERIN in the village of Veliko Brdo 
for tho 98100 reason. 

8. General Alberto.FERRERO in his letter or December 10, 1942, said 
that during a roopping up action, two arrood rebels woro captured, and 
one of them was killed as they all ged he tried to escnpe. 

Po.rtioula.rs of Rridenco in Support: 

The above particulars wore taken from official Itnlinn documents 
captured by the Yugoslav Army. 



-3-
.c~, No. •032 , 

' · 

Yugoslav Chnrg r ago: nat I ·ul::., n \'/er C'riminnl :. C fl No. R/It/204, 

No.mo of' uccused 1 hi s r unk t nd _,Y.nii.i_ 
or official po:;::lli.n~. 

1. Mign ni, from Forrura , about LJJ years old, Major of tho 
Fascist lilitiu at Pola. (F.3765). 

..... 
,:, . Italian Fas cist Garri~on at POLA, 

Date and place of commis sion of alleged crime : 

On the night 8/9 January , 1944, in th viJ.lage of BOKARDICA, 

Nwnber and de scr iE_~i on of crirne i!.1 wt:J.r cY-ime s _ _1 · s~: 

1. 
II. 

VIII . 
XIII. 

Murder and Massacres, Systematic Terrorism. 
Torture f Ci vil ians . 

Int 1 n,.1em; of Civilians U."lder Inhuman Conditions, 
Pillage. XVIII . /ant on Devastation and 

D.:::• tr uc:t-::.on of P.coperty. 

Viola tion of .1 · tic l e s J+, .J , 23( o;, ( c)_, (g ) , 46 and 47 of the 
Hagu u .J.a t i ons , 1907 } and Arti cle .3, pora. 3, of the 
Law concern.rn~ Cr in s aga·i.ns t the P o:,;,l e an the State. 

Short Statement of act : 

On the night of J . :JUci 8/ 9 . l9l:J.i- t he I t lian garrison at 
POLA, un er t he couunand of 1, ~jor , ..::GNrt.NI , t oge ther with 
the Ger man garrison, pillag d and ::ie t f i r e to houses in 
the vill ge of OOKARDIC.A , murd.c:r.· , d and deported people. 

L . .. , . -:;_ C .... €;. 

Particulars of 11. e,l · .: me : 

On the night 01 J W1u ·:r /9 , 19l:.t1- urrm.: ·1. I t lian and German 
troops from th gar i ~ 0 11.> at POLA entt:: r d the village of BOKARDICA 
(in Istria) D.nd, w:i. -thout any provocation f :r.orn t he inhabitants or 
from partisan uni t ·.'/ j 0h w,-: r e in tht. ne i ghbou ·ho.)d, took people 
out of the i r hous s anc. a ssembl ed t hem in ..... oups U.'lder strong guD.l'd. 
Those v,ho did not E; X~cut e -the i r orders wer e kill d on the spot or 
throvm alive in to th · burning houses. They t o:::· ·ured and killed 
many people in the p~e ence of their r e l ativ ·s. Piljan FOSKA had 
to witness t he t ortur·<.J and death of h r two gr andsons . The Italians 
and Germans looted and se t f ire to hc:,u:,e s, k-Lr ing 3.3 people be tween 
the age s of 16 and 70, 0th r s v r t aken i n l orries to POLA 
whence they 'l re sent t concent r t i on Cnmps i n G :nnany. They 
threv, out of a fas t moving lon·y and killecl a men because he was too 
old and unable to wor k . 

MIGNANI l ed t he Ita l i 
a trocities. 

Porticul 

tr ops · d tool· :!)art i n the above -mentioned 

Above part icul::\r · w-r given t o ·. c Yu osb.v 3 a t e: Commi ssion 
by r l i able v j trn;s s !: :mil ·;j c b .me . 
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Co.so No, 4033. 

~v Charges against Italian War Criminals. Case No. R/It/206. 

Names ot aooused1 their rank or Wlit, 
or oHlolai position. 

1. 

2. 
3. 
4-• 
.5. 
6. 
1. 
8. 
9. 

10. 
.ll. 
12. 
13. 
14. 
15. 
16. 
17. 

Aldo PEIROTTI, Tenente, Ccmnandante, Milizao Batt. 
Cost. IV. Compagnia, at Pl.AVE ANHOVO. F 1+322 

PINI, Sottotenente. P 1+3211 
Michele SABA, Sottotente. P 1+323 
Karel BARDINI, Maresoiallo. P 1+321+ 
Vincenzo OBLA. Maresoiallo. P 1+325 
VENTORUZZO, Vice Brigadiere. F 1+326 
CAROSSI, Vice Brigadiere. P 1+327 
DC!iENICI, Caporale-maggiore P 1+328 
Federico BATTISTI, from FUIJIERIA, Caporale-

maggiore. · 
Giorgio MARIOTTI, milite. 
PLOS, Milite• 

CAMPASSI, Milite. 
SCOLARI, Milite. 
SECCHI, Milite. 
CASAGRANIE, .Milite• 
FERRARI, Milite. 
CESARINO CAIER) l.iili te. 

P 1+329 
P 1+330 
P 4-331 
P 4-332 
P 1+33} 
p 1+331+ 
P 1+33.5 
P 1,.336 
F 4-337 

Date and place of oonmission of alleged crime: 

On February 13 and 23, 194-5, at PLAVE-ANHOVO ( 1n Venezia 
Giulia, Zone "B" J• 

Number and description of orime in war crimes list: 

II. Putting Hostages to Death. 

References to relevant provisions of national law: 

Violation of' Articles 46 and 50 of the Hague Regulations, 1907, 
and Article 3, para. 3, of the Law concerning Crimea against 
the People and the State, 1945. 

Short Statement of Facts: 

1. On the orders of PEDROTTI nine hostages were shot on 
February 13, 191+5, on the road between ANHOVO .and 
LOZICE. 

2. On February 22, 194-5, three women were arrested by the 
Fascists and the next dey shot by the Italian garriaon 
on the road between ANHOVO and KAMAL, on the excuse 
that they attempted to escape. 

PEDROTTI gave the order for the exoutions which were 
carried out by PINI, SABA, BARDIN! and others ot 
the above-mentioned accused who all partioapted 
in the execution of the hostages. MARIOTI'I was 
especially brutal on this occasion •. 

Particular a of Evidence in Support: 

The above-mentioned particulars were given to the Yugoslav State 
Conmiasion by reliabl · witnesses. 

.. 
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Case No. 4034. 

Yugoalav Charges againgt Italian Viar Criminals Case No. R/It/207. 

Name of accused, his rank and unit, 
or official P2siti~n: 

l. 

2. 

.3. 

TURCHET, about 30 years old, Sergente Maggiore, 
garrisoned o.t LUPOGLA.V in !atria. 

Italian Fascist garrison and a Gennan garrison 
at LU'P(X;LA V • . 

· Italian Fascist garrison at the so-called 
"Red House" near the village of BIGUDAC. 

Date and place of con-mission of alleged crime:· 

In 1943 and 1944, at the village of BRGUDAC in !stria. 

Number and description of crime in war crimes list: 

1. Murder and Mo.ssacres, Systematic Terrorism. 
XIII. Pillage • 

References to relevant provisions of national law. 

(F 376,3) 

(F 3761) 

(F 3762) 

Violation of Articles 23(b), (c), 46 and 47 of the Hague 
Regulations, 1907, and the Article 3, para • .3, of the 
Law concerning Crimes against the People and the State. 

Short Statement of Facts: 

Italian Fascist and German garrisons at LU!m-LAVA llUll'dered 
people and pillaged the village of BIGUDAC. 

Particulars of Alleged Crime: 

Soldiers of the Italian Fascist and German garrisons at 
LUPOGLAVA coumitted the following crimes in the village of 
BRGUDAC: 

1. On December 17, 1943, they surrounded the village, assembled 
all the males found there, 45 in number, and imprisoned them. 
They were then deported to Germany for intermnent. 

2. On Murch 5, 1944, Germans and Italians carried out a 
mopping-up action in the same :village. They shot four people 
on the spot, arres t ed a dozen and took them to LUimLAVA. One 

. was hanged and the others r eleased three do.ys later. They also 
pillaged the village·. 

3. People from Istria, and especi ally captured partisans, were 
tortured by the Italian Fascist garrison ut the "Red. House" near 
the village of BRGUDAC. On April 13th, 1944, two partisans 
were captured in th(; fores t and tak n to the "Rt:.d House" where they 
stripped and tortured to death. Their heads, uccord.:irlg to witnesses, 
were t erribly mutilat ed by torture. The Fascists r efused to allow 
the corpses tq be to.ken to th cemc tary by the village priest in 
order to cQVcr up their crime. 

4. I).lring Easter of 1944 they hanged four men in the village of 
BROODAC and on this occasion 'l'lJRCHET took o. leading part in the crime. 

5. On June 6, 1944, fighting took place between partisans and the 
garrison of LUimLAVA in which the Italians and G rJOOns were beaten. 
As o. reprisal they entered th villo.g of BIGUDAC the following day, 
firing in all directions. They pill g d th village , set houses on 
fire and killed sixt n people, 8 children, 5 woroon and three old 
men, one of them 98 y a.rs old and onoth r 89. They were killed 
while having dinn r. The G rmans and Italians stood in front of 
the house and co.lled on tho people to come out, . promising th m so.f'ety. 
When th woroon with their children o.ppear d they turned mo.chine-guns 
on them and thr w bombo. 
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6. In August_. 1944, a German patrol killed "Ghree people in the 
same village. 

fartioulars of Evidence in SUpport 1 

The Yugoslav State Comaxlssion holds tho statements ot reliable 
witnesses. 

• 

• 
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Case No. 4,035 • 
... 

Yugos~v Ohargea .. ogo.inst Italien Wor Criminnls Case No. R/It/212. 

Nrunes ot acousedJ their rank nnd unit, 
or otticial position: 

1. 

5. 

6. 
1. 
a. 
9. 

10. 

Emilio ZULIANNI, Col~nello, Comandante del VIII Regg. 
"Tagliomento" o.t Udine. (F 4J,82) 

Gianfro.nco REA, from UDINE, tenente, Conmaniante 
of the Itnlian Garrison at Dorenberg (F 4183) 

Olinto SPOLERO, from Campiglio Faedis (Udine) . 
Maresciallo. (F 4181) 

Alvnris ANTONIOLLI, from PORDENONE, Via Revedole 
51, Caporale maggiore. (F 4184) 

Ruff o.e 1 ROSETTI, ft-om UDINE , Via Ce sore 
Battisti 9, Caporale m:iggiore. 

Attilio CECCHINI, ft-om Tolmezzo, sergente. 
Cesare MOLARO, from UDINE, Stradella, Sergente • 
Gino TULIO, from POSTUMLl, sergonte. 
i\rcilio MERLINI, from Art'egnn - Udine, Via 

Sotto Castello 129, alpino. 
Evelino DLiliA, from Treviso, alpino. 

IF 4185l F 4188 
F 4190 
F 4182 

Date and place of colll'nission of alleged crime: 

From the end of 1943 to April 1945 at DORENBERG and neighbouring 
villages. (Zone B of the Julian March). 

Nwnber and description of crime in war crimes list: 

I. Murder and Massacres; Systematic Terrorism. 
III. Torture of Civilians. 
VII. Deportation of Civilians. , 
XIII. Pillage. 
XVIII. Wanton Devastation and Destruction of Property. 

References to relevant p~ovisions of national law: 

Violation of Articles 23 (b), (c), (g), 42, 46 and' 47 of the 
Hague Regulations, 1907, and Article 3, para. 3, of the 
Law concerning Crimes against the People ~d the State. 

Slort Statement of Facts: 

After the Italian capitulation in 1943, the TAGLI.A:.iEl1TO VIII 
Alpi 1e Regiment, of the Fascist Republican Army, was 
stationed at UDINE, under the comuand of Colonel Emilio 
ZULD NNI. . 

The 2nd battalion, composed of two companies, was garrisoned at 
OORENBERG under the command of Tenente REA. This garrison 
was the most dreaded of all by the Slovene Population of this 
region. Maresciallo SPOIBRO hlld a special unit called by 
the pg0 ple "Banda Spolero" of "death unit;;" SPOLERO ana ~us 
unit went through the country t rrorising the population, 
arTesting, torturing and murdering people. 

Partlcu.lars of Alleged Crime: 

1. On May 29, 1944, Spolero with his band stopped in a car on the 
road through PRVJ..CJJK and , for no apparent reason, shot n man who was 
worki ng in his field. · · 

2. On June 27, 1944, th same ·soldi~rs arr sted a peasant at 
OSEVLJEK and transf rred him to GORIZIA . He has not been heard of 
sine • 

"' 3. On July 4, 1944, u patrol l d by Spol ro shot n man throu,eh 
the wi ndo i of his houo · t G.RJillISCE . 
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It-. On July 16, 1944-, they arrested a mM on the road between 
PRVACINA and GRADISCE and imprisoned hJJn o.t GORICA. (GORIZIA), 

S. On August 16, 1944, they arrested a woman. on the road 
between BORNBERG .and GORICA Md another at PRVAC~. They 
were imprisoned at GORICJL and then deported to forced labour in 
Germany. Their fate is unknown aa they never returned to 
their homes. 

6. On Septemberll6, 1944, near KOZJAK, the Italians met a 
peasant on hia way homo. They·robbed him and took him along 
with them. The next ~ his bcxzy was found near DORHBERG. 
He had been shot. 

7. On Septepiber 30, 1944, at PRVACINA, SPOIERO'S band shot 
a woman of 69 through the window. She succombed to her wounds 
on October 22. 

a. On December ;l.6, 19lt-lt-, SPOLF..RO and hia band pillaged 
PRV ACINA tiring in all directions and wounding a man in the eye 
as a result of which he lost his eye. 

9. On December 31, 1944, SPOLERO'S patrol shot and killed a 
woman at :RVACINA. 

10. On January Z, 1945, SPOLERO with his patrol arrested a 
man and sent him to prison at GORICA. He was interned in Germany. 

11. Ort January 7, 1945, on SPOIERO'S ot-dera, a woman was 
arrested at RAVNE, transferred to GORICA and then deported to 
Germany• ~he has not been hoard of since. 

12, On January 29, 194-5; a woman was arrested and sent to a 
concentration_ Camp im Germany• She has not been heard of since• 

13 • On February lO • 1945, SPOIERO with his band &XTived in 
PRV.ACINA to pillage. • People his in their homes. SPOLERO entered 
a house where he shot a girl who was peacefully knitting, 

l.4. On February 11, 194-l, SPOLERO arrested a man at PRVACINA 
and imprisoned him at OORENBERG where he was beaten and tortured. 
MERLINI was particularly brutal in beating and torturing this man 
whom he beat on the head with a rifle butt, 

MERLINI, DIANA, TULION, MOLA.RO, CECCHINI, ROSETTI 
and ANTONIOLLI were members of SPOIERO'S band and participated in 
the crimes described above, 

J 

1 ZULIANNI is responsible for the above crimes as he was 
conmandant of these units, and REA as colll118nder of the 2nd battalion 

,which t errorised the Slovene population of this region, is equally 
reaponsible. 

Particulars of Evidence in Support: 

,, 

Above particulars were given to the Yugoslav State Comnission by 
victims and reli ble witnesses from .OORENBERG and the surrounding villages, 

August 30, 1946. 
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Case No. 4036. 

Name of accused, his rank and unit, 
or official position: 

FABIANI, 30 - 3.5 years old, from KOP.aR, ter.snte fanteria, 
Garrison commandant at VALLE (Bale ). (F 12072) 

Date and place of conmission of alleged crime, 

On August 25, 1943 and. in November, 1943, at the village of 
~D, Istria (Zone B). 

Number and description of crime in war criloos lists 

VII Deportati on of Civiliano. 
Illegal arrest. 

References to r elevant provisions of national law, 

Violation of Article 42 of the Hague Regulations, 1907, and 
Article 3, para.3, of the Law concerning Crimes against 
the peopl e and the State, 1045 • 

Short Statement of Facts: 

FABIANI used to terrorise peaceful people at VALLE. On 
August 25, 194.3, he entered the village of KRMED with his soldiers 
and Carabiie:ri . where twelve people , for no reason, were arrested 
"n his orders, mostly old men and women. They were taken to the 
barracks "KaSTEL 11 and detained for three days without food or water. 
They were then transferr d to the prison o.t ROVINJ in order to be 
sent eventually, to th~ concentration crunp. Two weeks later they 
were freed by partisans in an armed upri sing at !stria. 

In November, 1943, unknown carabinieri from VALLE arrested two 
peaceful peasants at KRMED. They were taken to prison at ROVINJ 
and then passed through POLA to forced labour in Germany. They have 
not been heard of since . 

Porticulars of Evid~nce in Support: 

Above particulars vrer e giv~n by the witness Bernard JURKO from 
KRMED to t he Yugoslav Stat e Commission. 
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Case No. 4,()37. 

Yugoslav Charges ogainat Ito.lian War Criminals Case No. R/It/214-. 

Names ot acouaed1 their rank and· unit, 
or otficial position, 

1. A. BEBGONZI, Generale di Corpo d'Annata, Comandante 
della i).11'csa Territorialc di UDINE. (F 1184,) , 

Ferrucio ZICCAV0• Generale di Divisionc, Comandante 
Interinalv della Ditesa Ten-itoriale di UDINE. (F 1185) 

Umberto PABR0NI, Colonnello, Capo Utficio S .N. 
Difeaa Territorialc di UDINE. (P 1186) 

Date and place ot corilllission of alleged crilllea 

In 1942 at UDINB and GORIZIA in the Julian March. 

Nwnber and description of orime in war crimes lists 

1. 
]il. 
VII. 
~II. 
XIII. 
XVIII. 

tiiurder and ldo.asacres: Systematic Ten-oriam. 
Putting Hostages to Death. 

Deportation of Civilians. 
Internment of CiviliMs under Inhuman Conditiona. · 

Pillage. 
Wruiton Devfl8tation snd Destruction of Property. 

Refemces to relevant provisions ot national law: 

Violation of Articles 4-, 5, 23 (b), (c), (g), 4-2, l+l, and 50 
of Hague Regulations, 1907, run Article 13 of the '!\Jgoslav 
Military Courts Act, 1944-. 

Short Statement of Pacts: 

The o.bove-ruuoed war crL'1linals led operations against Croat Md 
Slov ne partisans, who were Italian subjects, ordered 
clearing-up opera tiona ( "ras trellamenta") during which 
men were killed, their housEls burned down and the,. 
inhabitnnts sent to conoentrAtion camps. 

Particulars of Alleged Crimes 

1. General A. BEBGONZI, Wt CoDIDMdant of Territoriru. Defenoo at 
UDINE, lead operations ago.inst Partisans, who were Italisn subjects 
of Slovene and Croat no.tionality, living in the Italian t'rontier 
areo. before April 6, 194-1. He gave orders for numerous "rastrellamenta" 
(clearing-up operations during which houses wertt burned down, IJllll1Y 
inhabitants killed and hundreds of people taken to concentration 
oamps. He propooed to put into force in the Julion March the masures 
used against the National Liberation Jiiovement in Slovenia (Province 
of Ljubljana), i.e ., shooting of hos tages and P.0.W's., setting 
houses and villages on fire, mass deportution of the inhabitants 
to concentration oamps, limitation of human freedom and administro.tive 
measures against non-Italian people living in Italy. 

He conmitted the crimes of lllll'der snd mass deportation, 
instigated the shooting of hostages and P.0.W's., and pillaged and 
set villages on fire. 

2. Ferruoio ZICCAV0, a.a temporary Comnander of the Tcrritorio.l 
Defence at UDINE in 1942, comnitt d the some crimes as BErooNZI. 

3. Colonel Umberto FABR0NI was Director-General of the G.H.Q. of 
the TeITitorial Defunce or UDINE and collabornted with General 
BER:0NZI in the crimes oomni. tted by him. Ho signed the docwncnts 
Nos. 6 to 11 enumerated below which contain the evidence given in 

this chnrge. 
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The following are some of the offioial documents wr~tten by the 
Como.ndo della Difesa Terri tori:.uo and sent to Supreme Arn\Y HQ: 

1. In his report No. 54-9 of July 20 1 1942, BERGONZI info:nned the 
Supren~ General Staff of the formation of a Partisan group by the 
native population and proposed applying to the frontier area the 
regulations in force in the Ljubljana Province. 

2. Report of the Comando dells. Dif' an Territorinl.e Prot. No. 712 
of July 27, 1942, General BEOOONZI sto.tcd that on July 22 during a 
clearing-up nction, a Partisan named He:nnan FlJRLAN from GOZZE DI 
VIPACCO, wo.s arrested. During his interro~ntion Heman "attempted 
to esca.pe. The CC. RR. (Carabinieri Reali) fired sev ral rifle shots 
at the fugitive and killed him." 

3. In report No. 1222 of .August 17, 1942, tho Comnndo della Difoaa 
Territorinlc info:nned H.Q. that the Partisan units were composed 
mostly of nntive Yugoslav elements, which hid o.nns, disseminated 
propaganda and carried out acts of sabotage. Ho recomnended the 
extension of the curfew, the removal of Yugosl.av workers from mine a 
and factories, the closing-down of inns, control of the distribution 
of food which should be concentrated in the principal centres, and 
the evacuation of Yugoslavs living in isolated groups ct houses. 

4-. In his report No. 1402 of August 24-, 1942, General BERGONZI 
infonned H~Q. that SASA, a Partisan chief, had been killed but gave 
no particulars. He went on to say that the local people were 
organised in units by chiefs trom the other side of the frontier 
and that intense anti-Italian and pro-Yugoslav propaganda was being 
disseminated in the Province of GORICA (GORIZIA) by the· Partisana. 
He therefore thought it necessary to extend t)ie curfew to all the 
regions of GORICA inhabited by Yugoslav to· close all inns, evacuate 
isolated houses or groups of houses difficult to control which 
could be used by Partisans as meeting p-laces and for passing on 
information and supplies. 

5. General BERGONZI stated in his report No. 1561 of August 31, 
1942, that Partisan units were composed of local native elements 
who, after carrying out the orders of their .chiefs, returned to their 
in the guise of peaceful fannere. He proposed to organise anti­
Partisan units by the P.N.F. (P~tito Nazionale Fascisto). 

6. Repo:rt No. 3832 of November 17, 1942, stated that the Partisans 
acted in agreement with the local native population, supplying them 
with clothes, 8DIIIWU.tion, medicines, etc., and that the attitude of 
the population of the Valle of VI.PORA was particularly hostile to 
the Italians. He suggested different iooasures against •the popula~ion. 
He reported that on November 12, 1942, during a clearing-up operation, 
three partisans (rebels) were killed, one a woman, and a wounded 
Partisan arrested. 

7. In r (;port No. 3985 of November 23, 1942, General BEBGONZI 
informed H.Q. that the native Yugoslav population gave refuge and 
hospitality to the Partisans and that women's societies were formed 
with tho object of collecting food and clothing for Partisans and that 
the Italian military and political authorities had reacted very 
energetically to thcs acts. 

8. Report No. 424-6 of December 2, 1942, informed H.Q. that numerous 
clearing-up operations were carried out, especially in the neighbour­
hood of GORIC.n. ( GORIZIA ) , TOI.al rno and IIlUA. 

9. Report No. 4534- of December 10, 1942, informed H.Q. that 
Partisans had dev loped intense propago.rda. They organised units, 
esp cially among the villagers, who appeared peaceful, bu.t were 
the more dangerous as they were armed and organised. 
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10. Report No. 4897 or December 29, 1942, infoz,ood H.Q. that the 
number of' young people joining the Partisans had increased. 

11. Report No. 5146 or December 29, 1942, signed by Colonel 
PABRONI, informed H.Q. that the Partisan ulOVemont was 'extending 1 

as a increasing number of young Yugpslavs were joirdng the 
movement. 

12. In a report dated July 21, 1942, H.Q. wore informed that 
during fighting in a sector of VIPAVANANOS, seven Partisans were 
killed and their homes set on fire. 

13. A telegram No. 54./5 of December 31, 1942, stated that a 
mortar company of tha Veneto Division searched the home of a 
family called ZI&:iONI at Villa Montevecchio, arrested youths and 
killed an unknown yoWlg man who had shouted for cOll1ll111ism and the 
freedom of Sloyenia. 

14. A report signed by POLITO to H.Q. stated that between Septembe.r 
10 and 15, seven youths from tho village of GRANOVO {in GORIZIA) · 
joiood the Partisans and that in revenge the "Squadristi" from 
PODBRDO (PIEDICOLLE) on S0pter.1ber 15, 1942, set two houses on fire 
in the village of CORITENZA in the same locality. 

' 
15. Report No. 3853 of September 2, 1942, sigood by s. POLITO, 
stated 

(i) that early on the morning or September28, 1942, Italian 
troops ar.rested 3~ relatives of the 1923 class of men, who had left 
their homes to join the Partisans in the Conmme of SAMBASSO 
(GORIZ;rA). 

On Sept mber 29, 1942, the same troops arrestt:a in the 
Co1J1Wne of RANZIANO (G ORIZIA) 33 relatives of young people (192.3 
Class) 'who had joined the Partisans. 

' 
All these people, 67 in all, were arrested in order to 

be sent to concentration camps as a r eprisal. 

(ii) About 6 a.m. on October l, 1942, in the Comwne of 
Montespino (Gorizia), while Italian soldiers were arresting relatives 
of young men of the 1923 Class who had joined the Partisans, an 
armed Partisan, ZISl\iONDO, with two others, fired several revolver 
shots at an Italian Carabinieri patrol and then escaped into a 
forest. The Italians, in revenge, arrested ZISMONDO's parents. 

16. Report No. 3894 of October 4, 1942, signed by s. POLITO, 
, informed H.Q. that Italian troops from S, PIETRO (GORIZIA) had 
arrested, with the purpose o'f; interning them in a concentration 
camp, 17 relatives of some youths of the 1923 Class who had 
recently joined the Partisan brigades. 

17. Report No. 5164 of December 11, 1942, infol'rned H.Q. that 
on December 5, 1942, 16 relatives of young people who had joined 
Partisan arn~d 'units had been interned in. a concentration camp. 

18. Report No. 5296 of December 18, 1942, signed by o. BARREL, 
info:nncd H.Q, that o.bout 50 people were arrested in the zone of 
PIEDICOLIE suspected of favouring the Partisans. 

II, 

1. In his report ( 11 tt,l scritto") No. io30 of August 9, 1942, 
General ZICCAVO informed H.Q. that two men responsible for the 
killing of Mor sciallo dei CC. RR. ORRONE, Uatia di Aiduseina , 
(Gorizio.), were idontifi d and killed while attempting to escape. 

' 
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Report No. 3299 of September 2, 1942, signed by 0. BARREL, 
Vice-Inspettore G~ncralo, gave further details of the above, 
As a r eprisal the Italian military authorities set fire to all 
habitations in Ustia, consisting of 81 buildings. 300 people, 
women Md children, were left without homes. They were put into 
houses in the neighbourhood and nll the men were imprisoned at 
GORIZIA while awniting transporto.tion to the concentration OOlilp 

o.t POOGI0 TEZZAlliATA. 

2. In his r eport No. 1067 of August 10, 1942, General ZICCaV0 
proposed to Supreme H.Q. thnt ho should apply to the frontier area 
the measures in force in .the province of Ljubl jana, 1.e ., shooting 
of hostuges andP.0.W's, mass trials of people D.1ld P.0.W's, 
muss internment, pillo.ge Md orson. 

Particulars of Evidence in Support: 

Particulars and evidence of t hese crir.-ies were found in 
Ito.lian official military doour.ients captured by the Yugoslav J.rrrr3. 
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Secret. III/57. 

26th September, 194-6. 

UNITED NATIONS WAR GR:WES CCliMISSION 

COdMITTEE III 

ITALIAN CRlMES AGAINST HtJMANITY 

MEMORANWM 

WITH REGARD TO CRIMES mll'ETRATED AGAINST YUGOSLAVS 
OF ITALIAN CITIZENSHIP m THE JULIAN 

MARCH AND ISTRIA 

Presented in the Meeting of Conmittee III 
on 25th September, 1946. 

By Dr. R. Zivkovic. 

l. The Yugoslav Delegation has submitted to the United 
Nations war Crimes Comnission a number ot charges dealing 
with very serious crimes conmitted during the last war (1939-
1945) by officials of the Italian Government and/or by members 
of the Italian armed forces against members of the Yugoslav 
Arn\Y of National Liberation and of the Yugoslav Partisan Units, 
as well as against members ot their families. 

In all these cases the victims were Yugoslavs by 
birth and race who lived in the provinces known as the Julian 
March and Istria, and v.ere Italian subjects. 

In dealing with these cases one should take into 
account that there were two ty:pes or groups of victims, 

l) Those who belonged to the ranks of the Yugoslav 
fighting units; 

2) The civilian population, the great majority ot 
whom had their relatives in Group 1. 

2. The culpability of the Italians concerned in the 
crimes they perpetrated against both these groups of victims 
is fully covered by the relevant Articles of th IVth Hague 
Convention, by Article 6 of the Char.;er of the International 
Military Tribunal and by the terms of reference of the United 
Nations War Crimes Comnission, especially in connection with 
the Resolution adopted by the United Nations War Crimes 
Oonmission at its 93rdMeeting held on 30th January 194-6 (aee 
M. 93. p.4.). 

}. In connexion with some of the Yugoslav charges 
presented in this respect (No. 1323 and No.1339) I already 
had the opportunity of expressing views and demonstrating that 
the Italian citizenship of the victims was irrelevant from 
the legal point of view, namezy that it could not affect the 
listing of the culprits by the United Nations War Crimes C~nmisaion 
(see Document I/30, PP• 4 - 11, particularly pp. - 11, 
para. 4 - 6). 

4. From the recog ni tion of this point it follows that 
crimes perpetrated against tht: civilian population of 
Yugoslav race r epresent crimes against humanity, as defined in 
Art. 6 (c) of the Charter of the International Military 
Tribunal. 



5. As to the victims who belonged to the fighting units, 
in their oaae it appears that we are confronted with "war crimes 11 

ot the normal type. 

Thia derives from tho legal status ot the fighting men 
in question, which gives them the right to be treated in accord­
a110e with Art. l of the Hague Regulations. , 

In this respeot I am able to make the following 
authoritative statement: 

l) From the occupation o:f' Yugoslavia in April 1941, 
until the Spring ot l94J, Yugoslav guerrillas in Yugoslavia 
and 1n Iatria and the Julian March were organised, into 
regular Partisan Uni ts known as ''POJ" (PhRTIZANSKI OmEDI 
JUGOSLA.VIJE), which entirely complied with the provisions of 
Art. 1, Hague Regulations. 

2) Prom the hUtumn of 1942 the Yugoslav General 
Headquarters was able to gradually build up a regular 8%'lqy 
and f!)rm mili tory uni ta of the some type as in other Allied 
az,ne~ forces. These forces also entirely complied with 
the provisions of .nrt. II Hague Regulations. 

3) Early in 1943 two separate Ell"ll\Y Corps were foJ'!Ded 
in Istria. and the Julian Morohs the XI Corps, which operated 
1n Iatria, and the IX Corps which operated in the Julian March. 
These forces were mainly coJDpOsed of Yugoslavs by birth and 
race of Italian citizenship with whom pure Italians fought 
together against the Pascist Itnlian armed forces and the German 
Wehrmaoht. 

4) -iul soon as these two Corps were formed, British 
and JUnerigan liaison officers were officinlly attached to 
them by the combined Anglo-American forces opera.ting in Italy. 

~ list is attached containing names and particulars 
ot a number of such liaison officers. 

5) The military operations of the two Corps were 
in maJ\Y instances conducted as an integral part of the Anglo­
American operational tasks, and they were regularl.,v nombined 
with them. 

6. The above facts show clearly that members of these 
units were recognised as Allied forces, and that they are 
consequently entitled to be treated as Allies in respect of 
the crimes oomni tted against them o.nd their relo.tives on 
account ot their struggle in the ranks of the Allied forces, 
quite irrespective of their citizenship. 

Sul:mitted by the Yugoslav Representative on the 
United Nations War Crimes Couiitl.ssion on the 25th September, 1946. 

ANNEX 

LIST OF A MJMBER OF iuLIED LL'W:SON OFFICERS 

~TT.'£HED TO THE IUGOSL. .. V IX. and ll, CORPS IN 

THE JULL\N M.i'JtCH fJID !STRIA FRCM 19A) - 1945 

In 1943, two additional units of the Yugoslav f.rar:, of Liberation 
were formed in the Italian provino s known as Julian arch and 
Istria. 

" 
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One wns the IX. Corps which oper a t ed in the Julian !arch, that 
is to sey in the area north of the Istrian p ninsula, and the 
second was the XI. Corps which oper a ted in Istria itself. The 
runks of these two Yugoslav units were filled by Yugoslavs from 
the se two province s who were ·:technicnlly Italian citizens. 

Very soon o.fter their fonnation the ·.11ied Cor.rnander in the 
Mo.diterranean despatched special liaison officers with the two 
corps and thereby indicated that these two corps were recognised 
as Allied Military uni ts. Ever since the :first contact was 
established this liaison was maintained constantly until the 
end of the military operations in the Julian March nnd Istria. 

Here are the nones and particulars concerning a nwnber of such 
.iJ.lied liaison officers: 

1. Neville Di.JIB\VSKI, Ma.jor • Head of the British Mill tary 
:Mission to the IX. Corps. ,'..rrived J"ugust 1943 and left February 
1944. 

2. David 11 .. VIES, Captain. He ad of the J..nglo-l.merican 
ll ili tary 1dssion with the IX. Corps. .:.rrived October 1943 and 
l eft 19th July, 1944. 

3. Peter .i..LELilillER, Lieut. -Colonel. Head of special 
mission known o.s 11Clouder" with the IX. Corps. ;.rri ved 21st 
January, 1944 and l eft 4th fl'i arch 1944. 

4. h.lfgar C.iJiUSo.C, Squadron-Leader, R. l •• F. ;.ssis tant 
to the heud of the British Special Mission with the IX. Corps 
known as "Clouder". iJ:rived 21st January, 1944 and l eft 28th 
iny, 1945. Before that, fror.1 ,3rd Decer.iber, 1943, was attached 
to the Yugoslav general headquarters in Bosnia. .iLfter his 
mission with the IX. corps was conpleted on 28th May, 1945, 
went to Corinthia aa liaison officer with the there operating 
Yugoslav units. 

5. Nigel w •• TSON, :Major. Head of the British Intelligence 
Service with the IX. Corps. ....rrived May 1944. On 5th 
Dece L1ber, 1944, went to the Yugoslav general heo.dquarters from where 
he r e turned to his ba.se in Italy on 7th Dece,:1ber 1944. 

6 0 p. ~, ajor . Head of the British Military Mission 
with the IX. Corps from 9th June 1944, until Septenber .1944. 

7. P. N. i.1 . MOORE, Lieutena nt Colonel. Member of the 
British Military Mission at the Yugoslav gener a l headquarters from 
October 194.3. On 25th Mey 1944, v.ent on a tour of inspection 
of the .Anglo~uaericon missions in Slovenia nnd the Julian 
March, deputising f or Brigadier MacLean . On 29th June 1944, 
arriv d a t the headquarters of t he IX. Corps. On 15th July, 
1944, r e turn to the Yugoslav headquart rs. From 16th October, 
1944, ap ,1ointed he ad of all the British mis s ions in Slovenia 
and the Julian M~rch. 

8. George CR. .. IG, Captain. Head o the British Intelligence 
Service with the IX. Corps f rora 26th .. ~ugust 1944 - 2nd i~pril, 
1945. In Nove,.1ber 1944, ,as acting head oi' the British Mission 
with the IX. Corps inste oo. .of Ma jor Watson. 

9. Joseph SLnT'l'ERY, Capta in. Liaison officer with the 
I X. Corps from 31st _,ugust 1944 t o 31st :\I'ch 1945. 

10. Hugh GIBB , Captain. . .ssisto.nt to th head of the • ..nglo­
,.merican i ssion with the IX. Corps from 31st ugust 1944 to 16th 
February 1945 . 
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ll. Owen BEED_. Major, Head of the British Intelligence 
,Service at~ X'UP)alav ge.nel'al heodquo.rtera. Wus attached 

. to the 11th Corps from 12th October 19i.4 to 18th February, 
1945. 

.. 
' 

12. Peter &JUUSON, Captain. Merabor of the British Mission with 
with the 11th Corps f'rora 7th July, 1944. On the 9th November, 
1944, was attached to units operoting on the western shores of 
Is trio.. On 22nd February 1945, went to the Yugoslav general 
headquarters from where he returned to his base in Italy on 25th 
February, 1945 • 

lJ. LYLE~YTHE, Major, Head of the British Intelligence 
Service o the IX. Corps from 8th March 1945 to 2nd M~ 1945. 

14. Dereck VINSON, Wing-Cor.1l1Mder, R • .rl.. F. Head of the 
British Mission with the IX. Corps from 2l,.th .tt.pril 1945 to 
2ndM°'1, 1945. On this date the British Mission was closed· 
down as a result of the liberation of Trieste. 



RF.STRICTED llll,8 
26th Septeni>er, 19'6. 

UNITED NATIONS WAR CRDlES OOMU.SSION 

OOMMI'.l"l'EE llI 

re: LAW REPORT.ffiG 

Note on the Report on the French Wagner Case 
and on the Gloseary of French Law 

By the Secretary to Conmittee III 

The French representative on the United Nations War Cr.I.mes 
Conmission, Professor Gros, has kindly informed the Secretariat 
of a conmunication from le Directeur du Service de Reoherche des 
Cr1mes de Guerre in the French Ministry ot Justice, containing 
some nd.nor observations on the Draft Glossary. Dooumont III/5). 
Frbm the conrnunication it appears, however, that the P'renoh 
authorities would prefer to have the Glossary drafted on different 
lines, in order to provide a coq>lete survey of the organisation 
of Military Jurisdiction and of the prosecution of' war orim1nala 
in France. This rrork would, as is stated in the letter, neoeaa­
arily take some time to complete. 

This Secretary is of' the opinion that it would not be proper 
to jnsert into the first volume of the publication a Glossary on 
French La,7 which would not t'ully meet the requirements of the 
Prench authorities. However reluctantly, he feels therefore 
ooq>elled to suggest that the report on the Wagner trial and the 
corresponding Glossary on French Law should not be inserted in the 
first volume, •;lhioh is already being printed, and should be held 
over for the second volume. 

This decision, it approved by CoJllni.ttee III, will make it 
possible for the French authorities to re-draft the Glossary and 
to givo it the shape they want it to have, and simultaneously to 
re-draft the report on the Wagner case as well. The files 
regarding the Wagner trial which this Secretariat haa received, 
consist of tho indictment on the one hand and of the judgment on 
the other. No information about what happened between oan be 
gathered from these files, nor can tne evidence and the attitude 
of the defence be described on the basis of these files. The 
Secretariat will therefore try to get additional information 
about the proceedings in order to give as complete a picture of tha 
Wagnor trial (and of' other French trials to be inserted in the 
series) as it attempts to give of the Br't'sh and .American ones. 

Agreeimnt by Committee III is therefore sought:. 

(a) for postponing the publication of' tho Wagner trial 
and of the French Glossary to the second volume, 

(b) for inserting in the first volwro the report on the 
poison gas case of Tesch and others (Trial and Law Report 
Series No. 24), which has already been approved by 
Comnittee III in principle. Som observations on this 
report havo been received from the United Kingdom Judge 
Advocate General's Office, and will be givon effect to 
in the final text of' the report on this ·oase. 
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,:,rd October, 194,6. 

UNITED NATIONS WAR Cffi. 03:S Cc»1MISSION - -- ----- ·- _ _.. ______ --
COMMI'ITF.E III 

ITALIAN CRnmS AGAINST HUMANITY .... .. ......_ ___ ·;,;,.;;;;......,;;.,_ 

WITH. REG-ARD TO CRit.ES PERPETRATED AGAINST YUGOSLAVS 
OF ITALIAN CITIZEilSHIP IN THE JULIAN MARCH 

Presented i~ tho JA8eting of Oomnittee III 
on 2nd October, 1946, 

By Dr. R. Zivkovio, 

In ad.di tion to the fact s prese11ted in the previous memoramum 
(Doo. III/57), and in order to have a botte1· understanding of the 
orimas oonm:I. tted by the Italians run, from 191.J onwards by them 
and the Ge:nnana in the Julian March, it is necessary to set forth 
o.s briefly as possible Ylha.t took pl.e.ce in this region in the period 
between the Two World Viars. This Vlill show that the size and grave 
nature of the crimes perpetrated :i.n the Julian March both before and 
during ,tho war were no results of accidental outbreak of tompe:r:a.oont 
ot this or that man or wrl.t, but J.;ho oontil111D.tion ot a systematioally 
prepared and premeditated persecution .. fthepoiii'J.ation for twenty 
years. We have to deal with o. crim.i.11£\l system planned long before 
the war, a system which, r..s ga:cd:J tho Yugoslav canlDWlity, was 
inherent in F'a.soi em. 

The~ ~I!\ the ]:o~ati9.!! 

The nrune Julian ,!larch or Venezia Giulio. was given by the Italians 
to those parts of the Austro-IIungo.rian Dnp. re whioh, after tho World 
War I were allotted to Italy by the peaoo treaty againat the wishes 
of the inho.bi to.nta. This now province included the fonner Oounty of 
Gorizio., Trieeto, po.rte of Ca.rniola and the uhole of Istr:l.a with 
Fiume. At the time of the anneJC.'.).tion the population of the Julian 
March was o.pprox:l.ma.tely 900,000, two-thirds of vrhioh wore l"ugoelavs. 
The rest were Itnli.i.ns living in '.l.'rieate tO\m .1.nd a few Sinll :pla ces 
on Ietri.a 1e western coast. The Yugoolr.vs (Slovenes and Croats) have been 
living in .these pa.rts for somo thirteen centuries. 

Having occupiod the Julinn l urch in 1918, and l ater a.nncxed it on 
the basis of the Trea ty of Rapo.llo of November 12, 1920, Ito.ly solernn:IJ' 
deol.arod through her UJ: f icio.l rcproaonto.tivos (King Viator ~el III, 
Cowit Sfor2.a, T:i.torrl, Giolitti o.nd others) t hat tho Slovcnos and Croats 
of' the Julian Mnroh \7ould enjoy all l egal rights, liberty am dcmooraoy, 
and that ovary ideo. of dom.tioM l ioo.tion ,ms foreign to her. Italy had 
therefore reoogrd"lc<l evon in thn.t ,~ 'i::he Yugosl,n.v character of the 
Julian Ua.roh. 

11carrnhile, th1.: hiat oric.:u f o.cta 1ro quito diff r nt. Jot onJ,y did 
these solemn Italic.n deolo..rations ronuin o. doD.d lotter, but even pre­
fascist Ito.ly ooonitted tho unp.u-o.llolcd cr:uoo of orcibiy I t o.linnizi~ 
t he Y~oalnv populo.tion in tho JuliOJl · roh, using every possible means 
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for this p.u-poee, pa.ying m hoed to tho mass re~istanoe of the people, 
to its l\agosl.av oharaotor, natioml. feoli~ am cultural ach:levementa. 

IJ.ght hD.s been thrown upon these historioa.l fo.ots by the dooumenta 
found after tho liboro.tion of the Julian Mo.rah in the offices of former 
Italian institutions. 

A series of theeo documents is enclosed herewith (Dooume~ts 
oonoern:Lng tho denationa.liBation of Yugoslavs in the Julian Ma.rah, 
Bal.grade, 1946, edition of the Yugoslav Institute of Internlltional 
Studios) which irretuto.bly prove the following:-

1. That Italy, avm.re of the tact that tho gre11.t mjority of the 
population of the Julian ~rah oonsisted of Slovenos and Croats, 
eooeavoured by all meo.ns to ahnnge its ethniooJ. etruoture. Sho used 
evory possible means to carry out those criminal plans., from the 
persecution of the politioal.zy and nationally 100st oonsoious elemonts 
down to the f'oroiblo displaooment of the i\J.goslo.v population, the 
eoommio ruin of tho population run, finol.ly., plzysioal extennina.tion. 

2. Thilt Italy la\lll.Ohod this policy inL10diately after the Julian 
Ya.rah was allotted to her , that is to BD-y ovon before the advent 
of' the :f'a.sa:let regime, vlhioh only oonti:rm.od tho wrk lllreac\Y begun. 

J. That this or:lmiml. policy, whiah during the secooo World Wo.r 
asaumed the ahAra.oter of mass oxterminntion, met v.:tth o. united resj :Jt,.. .... ~ 
on the part of tho oonsa:lous and po. triotio peoplo of the Julian Ma.rah, 
who finoJ.ly rose in arms ago.inst their fa.sciet oppressor. 

In other words, these doOl.DnCnts give ovidenco of the fact that the 
YugosL.·ws in tho Julio.n MD.rah vroro subjected to o. syetC111atio persooution 
on rao1al and/or politico.l groWl£1a. 

Por the pu-posos of reference attention ie dro.wn to the following 
m.unbcrs of tho Documents or extracts contained in the appomix. 

No.1 proves that the policy of o.soimilo.ting tho Slav minority by 
t'oroiblo denationalizo.tion wns directed from Rome, i.e. from tho Ito.lian 
Ministry of the Interior. 

Documents Noe. 3 to 11 inclusive demonstrote that the m.unorous 
Yugoslav schools in Venezia Giul.D. vrore closed o.a oo.rly o.s the first years 
of fo.eoist regime, while Slav teaohere wore dismissed. 

Documents Nos.12 to 18 inolusive illuatro.to tho persecutions 
suffered by the Yugoslav pr:l.osto in the Julian Jiarah. 

The a.nnihilo.tion of' the Yugoalo.v Pre3s in Italy (newspapers, books, 
printing offiooo) is appo.ront in Documents Noa. 20, 22 and 26. 

Dooumont No.28 io olear evidonoo that Yd.th one etroko of the pon 
tho M:Lnister of the :Cntorior in 1927 suppressed all cultural aaaooio.tions. 

It is obvious that military oiroloo followed the same polioy. They 
ooncoi vod a. plrul which \rould contribute to donn tiono.lizing the region. 

In p.irswmoo of this policy of r o.oial poraecution Ita.l.y rosortod to 
o.ots which no oivilisod or W'lciviliscd country in tho world hod over 
00ll1Ilittod; through legislAtivo acts Ito.ly forcibly changed or Itolfo.ni.aed 
tho names and surnnmos of tho entiro Yugoslav pop..tlo.tion of the Julian 
Mo.roll. T"no doOUJOOnts quoted in Soct~on 8 in tho sorioa which is onclosed 
ropreacnt only a sna.11 po.rt of tho ample documonto.ry mo.torial discovered 
and o.ro auotod as o.n illuatr o.tion of Ito.lian mothods. Doaumont No.,50 
rovoo.ls that tho ohnuviniom of tho Itol.irul f OJl,'..!.tios Yin.a auoh thD.t they 
ordered tho oxooutivo to rolJlOVO all Slav names o.nd eurnwncs ovon from 

.•. ., 

• 
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the gro.vostonos in cometorios o.rd to roplaoo them v.lth Italian ones. This 
would indood sound strange to the oars of tho deooased, espoaio.1]3 to thoso 
who had boon dond for agoa o.rd ho.d :oovor in their lives experienced 
Italin.n rule over their native lruid. 

Documents Nos.52, 57 am. 58 serve ns evidence of the Italian plan 
for depriving, through an elaborate aystem of administrative nnabinations, 
the o.noient Slo.v population of their lo.rd nm. property and to replaoe 
the rightful owners by ItoJ.ian settlers to be brought from the interior 
of Ito.l.y. 

This speaiai task was allotted to Dr. Itnlo Sauro, ,mo · .n.n an 
:unporto.nt fnotor in the Fnoaist P.l.rty, we the"Duoe•s Cowisellor for Slav 
probloms" ( A disposizione dol n.toe per gli Slavi). His oorrespondenoe 
reveo.ls all the unbolievnble measuros which the Fascists had in store for 
tho Slovenes and Croo.ts of tho Julian Mo.rah long before the outbreak of 
World War II. Some of tho dooumonts to this offoot are a:vo.il.D.ble in 
another series under tho title "Ital~an Crimas in l\lgoslnvia", published 
by the Yugoslav Inf'onintion Office, London, 19.i.5, which ie o.J.so 
on.closed. (see pp.19-27 and Fig.2-10). 

As a consequence of this offla:l.al. attitude of tho Ita.J.inn Governmont 
tmvards tho entire Sl:l.v population of the Julian Me.roh, at loo.st twenty 
per oent of tho Sl.D.v inhahi to.nts of the Julian March, i. o. :ioore than 
100,000 people, were forced during the two deco.des of Itnlian rule over 
the Julion Maroh to em:Lgro.to to TugoslD.viA or overseo..s. A good nnrty 
SlAvs ha.cl to emigro.to in order to es capo with their li ws. · 

Those who remained had to wldergo ordeoJ.s one after the other. Such 
wns the case espeo:l.nll.y during the !tali.An oampa.ign in Abyssinin during 
whiah praotioalzy every o.ble-bodiod YugoslAv vms thrown into the .Af'rioan 
oompo.:l.gn to perish in tho fight for the glory of Mussolini's Dnpire. 

Persecutions duruyt 1.J.4-1-19.!t,5_ 

};'>ligy 

This is the baakground of the devolopnents which took place after 
tho invasion ot l'ugoslnvio. in April 1941, some ca.sea of mu.ah have boen 
aubm1tted to the United No.tions Wn.r Crimes Comniasion in the charges now 
Wlder ex.amino.tion by Oooml.ttee III. 

The avowed ro.m pursued by Fascist Itnzy in invading Yugoslavia. wns 
to annex a very largo portion ot Yugoslav territory nnd this a.ctUAlly 
did ta.loo place. The o.nnexo,tion wo.s to be oo.rried out with the ultimllte 
o.im of defini tezy Italian:lai:ng territories inhtl.bi ted by Yugoslavs both 
in tho Julian Ma.rah o.nd in Yugoalo.via. proper. To this end, after the 
invasion of YugoslAvio. in April, 1941, tho Itnli..'U'l Governnont instructed 
their officio.ls and of'f'ioers to undortruoo appropri'l.te morurures within 
the fromo of suah o. policy. 

Practioal:cy aporud.ng this rosultod in o.n ever increasing persecution 
of tho IugoslAvs in tho Julinn Ma.rah on account of their "a.lion" race, 
ruld in the introduction of systematic terrorism in Yugosl.D.via.. Yugoslavs 
from both aides wore tlnls, in tho eyos of tho Ito.l.io.ns, doamod either to 
be "a.ssimil.o.ted" NX1. "converted" into Itnlians, or to perish o.s an obstacle 
in the wey of Fn.soist-•Itnlio.n imporio.lisn. To the fo.sciats there v,ero no 
"loynJ." or "innocent" Yugoslavs. They vrero cul guilty of not being Ito.lians. 

As is u.ndorstnnda.ble, the auproJOO instructions for tho oo.rrying out 
of such racio.J. a.nd poli tioal persecutions c..1JIIO from liiueaolini himsolf • 
At o. time vlhon tho YugoalAv po.rtieo.n uni ts in the Jul.icul March wore 
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oporo.ting onl,y on o. annll soolo o.nd vmon these units wore :f'onoed in selt­
~fenQCJ agninst Fn.soiat terror, in July 1942, Mlsaolini took o.dvo.ntage of 
their aoti vi ties to put the v10ight o:f' his porsono.J. authority in order to 
havo them subdued tn his imperlo.lism. 

On July 31 , 1942, ho OOJll8 to Gorizia., the ohie:f' tOV1n of o. puroly 
YugoslAv nrea., and delivered o. spoooh in which ho openly disp~ hio 
polioy. 

Addressing the YltgoslAva in tho Juliv.n 1ifAroh ho first en.id:-

"It ~.s :L'11J)Osaiblo to return to your tcmn without feeling profound. 
. orootion. Tho blood o:f' JlW\Y generntions has boon opilt on the banks 
o:f' tho Isonzo nnd in the V.'.l.lleyo of tll,o Corso in order to unite this 
town with tho mother country for o.U times. This soil is sacred to 
I ta.ly o.nd '\'rlll remain auoh throughout the oonturios. 11 · 

Roforririg aftor that to the resistnnoe of the poplla.tion to his 
persecutions, he uttcrod the following Bignifioant words:-

"I have given tho ordor to change tho mthod, and you will have 
noted thAt for aomo weokB the methods have been radioo.l.l.,y ahanged.. 

'l'he pop1JAtion should remember that the RODl.'.Ul !Aw is intlexl.ble, 
I ordered the o.pplioo.tion of thin law. Those who reruse to~ down 
their ll.I1118 o.rd give up their nw1 dronms should know that they will 
bo completely annihilo.ted Md thAt their. property will literal.lJ" be 
ro.zod. to tho ground. 

Thie w::i.a nlwnys tho ~w of Rome, be it in tho period of tho 
Ropiblio or during the period of the Empire. 

Aloo Co.eear whose most generous boo.rt passed into history 
o.s the "heo.rt of Cc.esar" lmew how to bo inflexible, and after one 
b~burio tribe had tried to a.tto.ok the Ronnnn. three times, he ga.w 
the order to o.n;::i:1.hil.D.te all the ma.lee o.f that pop.ilation. 

I think o.nd I om sure th...-..t those words of mLne will reach the 
~a.rs of those YlllO hrul the illusion of creo.tiJlg here o. kind of 
second front~ 

The second front vdll not be made here nor probably in aJ\Y 
other pa.rt of tho world. 

Tho A.x:i.s nnd Tri-partite ho.vc means, men nnd thQ will to 
achiovo viotory, 11 

T'.11.eso words, though ho.rdly conoeoling tho grim reality, nevertheless 
noed to be tre~.wlnted into their true meaning, 

"The change of method" ordored by Eussolini a.nd "the o.pplioa.tion of 
the inflexible RomD.n Lo.w" mennt li to:rolly Ylll.'l. t l.ilsaolini h:imsel:f' montioned 
on the SOlOO occasion an tho "nnnihilAtion11of Yugosla.vs and the"literal. 

-

razing to 1ihe ground" of their. homos. His oxnmple of Oo.eso.r being "inflexible" 
and giving tht:1 order to "anniiu.J.D.te all the males" of n ''bo.rbario tribe", 
!UCnns cxnctly .m:it wo.s done to tne Yugoslavs in the Julian March by 
Mussolini am. his JPo.acists. 'l'ho Yugoslavs were aotuAlly treated a.a if they 
wcro "o. bo.rbario tribe", o.nd their "Mo.le" inhabi to.nts were persecuted o.s 
if thoy were vdld boasts nnd not humnn beings. 

Mussolini's speech provides in itself tho. boat evidence that o.11 
tho offences ruld. cr:i..roos porpetro.ted o.go.i.nst tho Yugoslo.vs in the Jul.inn 
}.broh woro conmi. tted pr:iJno.r.1.ly on rooial e.m. poll tioo.l grotlJlWJ, a.rd that 
they ;roro ro.rried out syotemo.ticnll.y a.go.inst tho YugoslAv oori'.JJJ\ll'd ty o.s a 
whole. 

• 
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It o.lao oloo.rly indiOD.tea thnt the or:l.maa perpotro.tod during 
tho r..nr wore 1i1erely o. m .re o.cuto fonn of the sarao persecution for 
ra.oinl. and poll tioal roo.oons to whiah Yugoslnva f'rom tho Julian 
Mnrah had been subjoctod between tho two wo.rs. · 

Finally, it prows beyond doubt, thnt o.ll those oriJDes were tho 
direct result of' n highly elo.bora.te Government sohome nir.dng o.t 
uprooting o. rliiolo wtiono.l cOIIIIlUrd ty by ulw.tever means possible in 
the vo.rious eto.gos of its long-tonn nooomplishmant, fror.1 tho forcible 
dcnntionnliza.tion of no.mes to tho killing of inho.bitnnts. 

Here o.ro sano additiono.J. instances, a.po.rt :rrom thoso o.lreaey 
presented to tho UNWCO (Coomittee III). 

Jho Cr~ 

The 1:1:l.soi st Govornmont being conscious thA t with auoh trot':tment 
they would not oxpoct loynlty on tho po.rt of the Yugoalnvs, mobilised 
the rinx:f.rru.t1 in the Julio.n lhrch o.nd sent them deep into tho interior 
of Italy o.s soon a.a the aggrcasion a.goinat Yugoslo.vio. ,ms lawlohod. 
The Yugoslnvs, on the other hand, vere ooll auare thnt their liberation 
could only be brought a.bout by un Allied viatory. Such v,n,s their 
doten;unntion thllt not oven tho sud.don collnpso of tho old YugoalAv:lA 
could ma.kc them yield to tho li'nscist rule. Thercf'oro they wore OlOOllg 
the first to organise o.."1.d contribute to tho 'Il.<J'if force of o.nnad resistanae 
in the con:tJOn strugglo o.go.inat the lmsoist aggressors. Their po.rtioipe.tion 
was oomparo.tivoly enol"liX)\ls. Doto.ila of their nctivities n.ro nvailnblo in 
tho book "The Wo.r Effort of the People of tho Julinn MD.roh and Union to 
Yugoslavia" p.iblishod by the Yugoslav Ministry of No.tiol'k..'U Dofenoe, 
Belgrodc, 1945, which ia enclosed. 

During the irdtial Italio.n successes in the war, there was 
compo.rativo tre.nquility in the Julio.n rio.roh, but uh.on the Italian anned 
foroes in the Bo.lknns found themselves in o.n ever increasing struggle 
vd th the resisting Yugoslo.v popula.tion in Yugoalo.vio. proper, the 
conflict bogo.n to hllvo its roporouasions in the Julio.n ~.!n.rah. 

Fnaciat Ito.ly ·,lho, by forcibly changing the Mmes o.nd surnomos 
of o. wholo rnoinl commmity ,dthin her frontiers, gave the world an 
eXDLtplo of o.n unique crime, soon o.ftervro.rds undertook another, equally 
un:precedontod o.nd criminnl action ago.inst her Slav population. A new 
regulation for c. system of recruitment, a.pplying only to the Yugoslav 
population, wns introduced by the Cor.L1D.ndAnt of the XXIII Corpo d 1.Anlnta 
(at Trieste) on March 3, 1943. According to this regulation (No.01/1692.3) 
all men born in 1924, 1925 and 1926 ,rurc callod up bof'oro thoy .-;oro 
nonnally due (eligible). This regulo.tion v,n.s carried out in o.n WU1suo.l. 
Ill8.J'll1Cr lalOvm as tho "proccttnziono o. domicilio", whiah consiated of the 
follo,dng : during the night, Slo.v boys ,m.oLJ. the rocrui ting regulation 
o.ffoctcd, wor0 sucldonly ox:::1.kcned, prosonted with their calling-up papers 
n.nd, on tho spot, proclo.:im.ed solcliora on duty o.nd '7ero ilirnod:Lately 
to.ken avra..y in lorries to be driven doop into tho interior of Ita.ly where 
they were drafted into the "Bo.tto.elioni speoio.li 11 '\lhich ,rore aotun.lly 
forced labour units. 

This noYT meo.ns of persecution re:--.ch d its pon.k \"dth the oo.pitulntion 
of Italy o.nd , direct result thereof was thl\.t all the Julinn March took 
po.rt in n gcnoro.l roaioto.noo movement l'.go.inst the Ito.lo-Fnscist terrorism. 

At tho BOJ 10 t:i.r.XJ tho rn.u,i.ber of wnr crimes incroo.sed ropidzy 
continuing until tho end, i.o. Mny 1945, o.nd being perpetrated by those 
Ito.lio.ns who reLcinod loynl to l. ua:mlird o.nd ,lho opor::1.ted pl.rtly in 
indopendent units o.rx:1 partly in connection with differ nt Gonnnn 
fo:r.:.1D.tions brought to the south in order to rote.in the novrly fonned 
region "Opcmtionazone Adrin.tioches Kucstcmlonl. 11 
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In o.coom".nco rr.i. th methods previously usod in Slovenia., Croo.tia, 
DnlJiVl. tin e.nd Jl!ontonogro, i. o. on Yugoslo.v torri tocy proper, Ito.lio.n 
troops a.nd Fo.aoist Llili tia. now torrorisod "their" region, fooling in 
nll probabili.ty, th.."-t it vms lost to them for ever. Aa in Yugosl.o.vin 
earlier, so these troops burned down villa.gee, killed iN10oont persons 
m.thout a. trio.l, oarr.l.cd out frequert "rostrell.amenti" e.i¥1. sent pooplo 
to oonoontration oomps nnd forood lAbour, no longer in Italy, but in 
Go:nno.Jzy' who~ they wore hruned over to tho Go!lllOJ\8 to bo tra.nsportod 
to dif'feront notorious Gorunn oomps whence me.ey- never roturned. 

It is vrorth 1,10ntioning thnt o.ftor Bo.doglio 1s capitul.D.tion; the 
so-oo.llod Fo.soist Republic of Italy no longer reprosented tho loo, l 
01.,t~i.·,.ty · o:.. 1. :Ji ..:. ·1.0t b ,) ~rocouw ood •.iJ ho..waj. Jwl..: . 1 u, .. l i:.tntue in 
Interna.tioml In.tr. Thie should be to.ken into account when considering 
rJOo.sures to.ken by this illegal author.I. ty against the people of the 
Julian Marah regardless of the fa.at tho.t tho oivilio.n popul.ntion wq 
or 1lJD3 not ho.vo been i,lOtlbers of the Na.tioMl Liberation Arn-r,. There 
wns no legal basis for o.ny such ~10n.sures, the Nao-Fascists being rebels 
to the Italinn GovoI'lllOOnt in ROiOO, and poese~sing therefore only o. 
do fo.oto o.nd not o. lo.wt'nl " 'tth"rity in Northern Ita.ly• 

.. 
• 

• 
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UNITED NATIONS YlAA CRIMES CCMMISSI~. 

Suggestions regarding the publioa tion of 

enactments dealing with war orimes. 

By the Secrety;y to Oomn.1.ttee III • . 

In Docwnent Mi.so. No.49, a preliminary report has been given on the 
collection of international and municipal provisions regarding war crimes. 

It is the purpose of this paper to subndt to Comnittee III for 
consideration, ana eventually for making appropriate proposals to the 
Oonmission, the s uggestion to publish a volurm containing the texts of 
international, c onventional, municipal arxl oooupational provisions 
dealing with war cr:iJoos. The v lume would be a necessary and useful 
oorollaxy to the Law RP.ports publ ished by tho Conin:lssion. It would be 
a mine of information for the international and for the criminal lawyer, 
and for the studen·~ of international affairs in goneral. 

n. It is proponed that the publication should be in the English 
language, and that a French edition should be envisaged for a later date, 
in the swne wa:y · s it has been decided, on principle, that the Law 
Reports should ·•lso be eventually produced in French. 

III. The publication should generally be restricted to a reproduction, in 
English, of the actual texts of the enactments and, wl:loro necessary, of 
the t ext of other pr~isions of munici pal law which are referred to in 
tho special enactments dealing with war crimes. In cases whore, as in 
t he United States of America, tho actual executive ordern can only be 
understood in connection vtith thoir conuoon law background, a short 
reference to the latter will probably be unavoidable. 

IT. It is not suggested that tho publication should tako place in the 
very near future, but it appears to be necessary to comrenoe the prepara­
tory work without delcy. 

It nill be seen from Doc.Misc.49, tha.t the oolloction at present 
avail.au lo to the Cormnission is far from comploto. In odd:I. tion to the 
conventions and enactioonts errumeratod in Doc.Mi.sc.49, thero exist to-dey 
similar enactnXJnts in other countries, both allied and former eneJ!\Y• 

I am irrlebtod to Conmander Mouton for the information that there arc 
in existence similar provisions in the Netherlands East Indies and to 
Monsieur Stavropoulos for th:l information that laws have also been 
enacted in Greece in addition to the law ooroerning onenr, collaborators• 
which is ioontioned in Misc.No.49, Part III, point a. There are in 
existence special provisions regarding war cr:l.minala in the Soviet Union, 
in Yugoslavia, in Bulgaria., in Hungary, in Finlnnd a.nd probably also 
in other countries. · 

Eno.cboont3 by the German authorities in the different zones and 
Utnder of Germany fell also within the scope of the proposed pub1·· ~a.tion. 

V. If the sugr ustion :i.z ncocpted, on principle , by Camxl ttee III, and 
eventually by the Conmission, it will be the task of the Legal Saoretoriat 
to try to ge t tho I ter io.l not yet avo.ilnblo, both from Mamber Governments 
and from other sow.·ccs, 
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b leplationa Gcfflmd.ng the Trial o:t War Or!adnala in tbe 1 

~ hater o:t war, at 21st· Jamary, 194-6, an4 · 
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· A J>i:reo11\Lw nprdin, the Trial. o:t War (}rime• Cues ln the 
• &aro,ean bater, 4ate4 26th 31b 19lt6. · 
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UNITED NATIONS VIAR CRIMES C~SSI<:li, 

Suggestions regarding the publication of 

enactments dealing with war crimes. 

By the Secreta,cy: to Comn.1.ttee III. 

In Document Mi.so. No.49, a preliminary report has been given on the 
collection of international and municipal provisions regarding war crimes. 

It is the purpose of this paper to submit to Conmittee III for 
consideration, ana eventually for making appropriate proposals to the 
Conmission, the s~fs!7,e stion to publish a volume containing the texts of 
international, conventional, municipal and occupational provisions 
dealing with war cr:iJoos. The v lume would be a necessary and useful 
corollary to the Law Reports publ ished by the COJilllission. It would be 
a mine of information for the international and for the cr:Lminal lawyor, 
and for the student of international affairs in goneral. 

II. It is proposed that the publication should be in the English 
language, and that a French edition should be envisaged for a later date, 
in the swre wa:y a s it has been decided, on principle, that the Law 
Reports should ·•lso be eventually produced in French. 

III. The publication should generally be restricted to a reproduction, in 
English, of the actual texts of the enactments and, whoro necessary, ·or 
the t ext of other prtVisions of munici pal law which are referred to in 
the special enactments dealing with war crimes. In cases whore, as in 
the United States of America, the actual executivo ordern can only be 
understood in connection 'iii.th thoir common law ba.cl~ound, a short 
reference to the latter will probably be unavoidable. 

r:v. It is not 3uggested that the publication should tako place in the 

v. 

very near future, but it appears to be necessary to comroonoe the prepara­
tory work without delay. 

It ,·,111 be soon from Doc.Miso.49, that the collection at preaent 
avail.aulo to the Co1mnission is far frora comploto. In addition to the 
conventions and onact100nts errumoratcd in Doc.Mi.sc.49, there exist to-d~ 
similar enactioonts in other countries, both allied and :former eneff\Y. 

I am irilebtod to Comnancler Mouton for the information that there arc 
in existence similar provisions in the Netherlands East Indios and to 
Monsieur Stavropoulos for tm information that laws have also been 
enacted in Greece in addition to the law concerning eneJllY oollo.bora tors, 
which is irentioned in Misc.No.49, Part Ill, point a. There are in 
existence special provisions rognrding war criminals in the Soviet Union, 
in Yugoslavia, in Bulgnria, in Hungary, in Finland and probably also 
in other countries. 

Enactirents by the Gorman authorities in the different zones and 
Lttnder of Germany feJ.l also within the scopo of the proposed publication. 

If the sugg stion is ncooptea, on principle , by Camd.ttee III, and 
eventually by the Corrrnission, it v,ill be the to.sk of the Legal Sooretoriat 
to try to get the mat er ial not ye t o.vailo.blo , both from J.i:lmber Governments 
and from other s ources. 
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UNITED NM'I0NS WAR CRIMES OOMMISSI0N. 

CCMMITTEE III. 

REPORT 
on the 

Bearing of the Nureriberg J\.ldgloont on tho Interpr.eto.tion ot the tenn 
· "Crimea against H\IMni ty", 

the work of Conmitt~o In conneotod with this type of crl.ma and its 
nppliont on in othe courts. (Control Counoi LawNo.10.) 
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I, Introductory, 

In the meeting of Contn:l.ttee IJI held on 2nd October 1946, (Minutes 
No.21/46), Canmittee III charged this writer with preparing a pape;l" 
analysing the Nuremberg judgment as far as it dealt with crimes against 
humanity, and to try to set out what bearing the judgment had on the 
interpretatipn of the notion of "crimes against humanity" and conse­
quently, on the charges i nvolving crimes against humanity'w:t.th'whioh 
Camnittee III was dealing. 

• 

The present paper is based on the origin~ transcript of pages 16791+--17077 at 
the trensadpt whioh was made available to this writer by the British Var 
Cr:lmea Executive. At the tim3 of writing, the part dealing with the 
sentences on the individual defendants is not yet availablo. 

The l'l\.l!Wers in this pa r refer to tho pages of the official 
Nureni>erg transcript. 

II. Earlier discussio,n of the term "Crimes 
against Hwnan!ty11 by caiiri!ttee III. 

T: e t:;e neral .. questions connected with the notion of "crimos against 
·humanity" wero dl'scussed by this writor in the paper III/33 of 22nd 
J.iarch 1946. Its conclusions were, with cert~in amendments, adopted by 
Corimit toe llI ·in its report Doc.c.201. · 

As will be seen, tho interpretation, by the Nuremberg Tribunal, of ·, 
the term "crime against humanity ", does not fully coincide with t.he 
interpretation contained in tho papers III/33 and c.201. It will be 
seon particularly that the International Military Tribunal has interpre­
ted the term in a narrov,er sense than in the cloc\lOOnts · quoted. It will 
also bo see·n that the International Military Tribunal appears to havo 
attributed 100re relevance to the Berlin Protocol of 6th October 1945 
than this writer did in his note on the Berlin Protocol contained in 
Doo.C.193. 

III.General Attitude of the .'l'ribunnl to the Law of tho ChD.rter. 
; . . 

The Tribunal has said, (p.16799) that the provisions of Art.6. of 
the Ouu-tor of the International M:l.litory 'n:ibunal "are binding upon 
the Tribunal as the law to be applied to the case". 

The Court deolo.red: "The law of the Oharter is decisive and binding 
. upon tho Tribunal. 

The making of the Chortor was the exorcise of the sovereign 
legislative power by the: countries to wh:Loh the German Reich uncondi­
tionally surrendered; and the undoubted right of these countries to 
logbllate .for the occupied territories has boen recognised by tho 
civilised world. Tho Chart~r is not on arbitrary exercise of power on 
the part of the victorious nations, but in tho view of tho Tribunal, ns 
will be shown, it is the expression of international lnw existing at tho 
time of i ts creation; nnd to that extent is itself a oontribution •to 
i ntcrn t J. nal law. " (p.16871.) 

O p.16925, the Tribunal aeys: "The Tribunnl is, of. course, bound 
b t '1 (:, Churtor in thE) d ofini tj on ,: . ich it g:l ves both of "wur crimoo 11 

an · ' - lmes o.gnin::it htunnni ty". 11 
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The Tribunal conceived ite task to be tho interprotation and 
application of the law as laid down :in the Charter. It did not · consider 
i tseli' to be called upon to make new law ( judge-made. lnw) on the ono 
hand, or to ex.nml.ne the legality or othorwiee of its constituting Charter 
on the other, although it did oxprees tho opinion that tho law as laid 
down by the Charter wae in accordance with the existing international 
law nnd in conformity with the law of all nations, (o.g. on p.16880). 

IV, The criloo against peace ns the euprem war crime. 

v. 

In dealing with Count 1 of the Indictment, ( Conmon Plnn ·or 
Conapiraoy),. and Count 2 (Aggressive War; Ch'.imea ago. nst Pence), the 
Tribunal stated (p.16819~: "To initiate a wnr of aggression, therefore 
is not only an interna.tiona.l crime; it is the supremo international orLm 
differing only from other war crimos in that it contains within itself' 
tho aocU1111lated evilofthe whole. 

Too first acts of aggression refurrcd to in tho Indictment ore tho 
seizure of Austria and Czechoslovakia; aoo the first wnr 'of aggression 
charged in the Indictment is the war agninst Poland begun ~n lat 
September 19 39. " 

The Tribunal further stat ed dth regard to aggression against 
Austria that: "the facts plainly prove that too ioothods employed to 
achieve the object were those of an aggressor" (p.16831), The Tribunal 
also accepted the proposition of the prosecution as to the aggressive 
charocter of the seizure of Czechoslovakia (pp,16832-16837). And it 
stated, on p.16847: "The Tribunal is fully satisfied by tho evidence that 
tho wor initiated by Ge:rnney against Polnnd on lst 'Septomber 1939 was 
most plainly an aggressive· war, which wns to develop in duo course into 
a war vthich embraced almost tho v,holo world, and resul tod in the comnission 
of countless oriloos, both against the laws and customs of .-mr, and ago.inst 
humnnity," 

In the stateroont of the lnw as to the conman plo.n or conspiracy, the 
Tribunal said a "OoW1t Ono, however, charges not only the conspiracy to 
oomnit aggressive wnr, but also to commit wo.r cri.Joos and crimes ago.inst 
h'l.Vlla?lity. But the Charter does not defino o.s a separate cr:l.rm any 
conspiracy except the one to ccmrxlt acts of aggressive war. Art.6. of 
the Charter provides: 

11 Loaders, organisers, instigators and accomplices partioipo.~ing 
in the fol1l'lllntion or execution of o. comnon plan or conspiracy 
to comn.i t any of tho foregoing cri100s aro responsible for all 
acts perfonood by o.ey persons in oxecution of such plan." 

In the opinion of the Tribunal these vrords do not ndd a oov, and 
separate crime to those already listed. Tho words oro designed to 
establish tho responsibility of persons participating in o. col'!'lnon plan, 
1be Tribunal will therefore disregard, ~h.~-~r!)O~ in Count One that the 
defendants .consp~~- _t9-.S~1!!1}i,.i vro.r crimes and er~-~- :;sa inst hunnn:lt,y 1 
and will consider only the comnon plan to prepare, imtiat , aoo wage 
aggressive war." (p. 16884). 

The Tribunal, therefore, dismissed the accusntion as far as it 
G;IA~gcd tho defendants vii.th having conspired to comnut war crimes 
and arim:::s ~ .inst humo.ni ty, 
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VI. Killing of 'useless eaters"as_,!,_gJ·:lma ~~-~!!!. humanity. 

In the part ot the Judgment which dealo w:l. th war cr:llooa and crimes 
against humanity generally, the Tribunal, after having doalt with the 
war or1me of ordering slo.ve labour, referred to the killing of insane 
and incurable people as follows: "Reference should uso be made to the 
policy which was in -existence in Germ..uw by the sUIIIDl!tr of 1940, under 
which all aged, insane, and incurable people, "useless oaters", were 
tranafoITed. to special institutions whore they woro killed, and their 
relatives infQrmed thnt they had died from natural cauoes. The victims 
wore not confined to German citizens, but included foreign labourers, 
who were no longer able to work, and weru-rlieretore useless to the German 
war machine. It has been estimated that at least s0100 275,000 p~ople 
were killed in this manner in nursing homes, hospital and asylums, whioh 
were under the juri; diction of the defendant Frick, ~n hie oo.paoi ty as 
Minister ot the Intvrior. How nn1JY .foreign workers '\",ero included in 
thip total it has been gui. tp. ynpoasihle to determine--1-'' T:_,.16916h}. 

It will bo noted that t :-:e Tribun::i.l is cru.-cful to point out that the 
viotims were not confined to krman citizens, but inolude,d foreign 
labourers and thnt it was qui to impossible t o determine ;- t'JW JnD.ny foreign 
workDrs were included in the oRtim..~tod total of people kl lled. 

VII, The persecution of Jews no o. criroo ngn~.!i i;~unnnity.., 

With respect to tho pernecution of ·tho Jovra, tho Tribunal st,"tod 
that the persecution of tho Jews at the hands of the Nn.zi Governroont 
was proved in tho grc11test ootail beforo the Tribww.l. It v.ns a record 
of consi~tent and systema.tic inhumanity on tho groatost scale. (p.16917). 

, The Tribunal recalled tho a nti-Jewish polioy ns fornulntod in Point 4 in 
tho ProgrtUDJOO of the ?Tazi Pm·ty of 24th February 1920 ( p. 16918 in conriec .. 
ticn v_nth p.16801), and continued: 

"flle Nazi Party prouched these doctrines· throughuut i t s his tory. 
''Dor Stuermer" and other publico.ti.on1:> wore -nllowed to diasemiru1.to hntrod 
of the Jews, and in tho apeeoilea a nd public doclnra.tions of the Nnzi 
leaders, the Jews VA'.3ro held up to publi c ridicule and oontompt. 

.... 

With the ~aizuro of power. tho _porauoution of the Jews was ~ntensifiod . 
A series of discrimi~tory l nw~ '7Ure paoaed 1 whi.c:h limi tod the offices and. 
professions pormi ttod to Jaws; and restrictions woro placed on their 
family life and their rights of citizenship, By the uutumn of 19}8, the 

• 

Nazi policy townrds the Jews had roached tho stage whore it wns directed ,-..., 
to.,ards tho complete exclusion of Jowq from Gorne.n life. Pograns were 
organised, which included tho burning nna aomolishing of syuagogues , the 
looting of Jewish busint:)sees, D..nd t ho arrest of pran:i.nont J o\rlQh business 
man. A colleotivo fine of one billion marks ~ impose on the: ,Towe, 
the seiz\ll"C of J ew.I.sh nsuoto · v10.s uuthor i zeo, a nd the movenc nt of Jews 
wns restricted by r egul ations. t o cu ta.i n 3pecifiud dir. triota o.nd hours. 
The creation of ghottoos wn~ oa..n-iea out on nn extensive scale, and by 
an ordor of tho Seouri ty Police, J ews vroro compelled to wear a yellow 
st:lr to be v«>rn· on too b r o ~t o.nd book. 

It was contended for i ho Pros cut j on th1t certain aspects of this 
anti-Semitic policy wo.s oonnvetoa vtlth thu pl nno for aggressive war. 
_Tho violont moa.suro s -~"\ko n .. gai,rn t t ho Jows in Novombor 1938 wns nomin­
ally in rotl\l.int i on f01 t ho kil U ng of nn of i c i ll of tho Gcr•rnn 
Embassy in Paris. Bi. t t oo dc.cision t u •i w Au:;tri nnd C ochoslovald.a 
had been nnde o. year bof oro" TrlC i.J.11 , .) -i t i on of ,1: f ine of ooo billion 
marks was ma.de , ana t ho oonfiocn t ::.on f tho .f i nnncinl holdings of tho 
JCJWS wns decreed, at i; iJnc v.ht- n Ger n xr n.mont expory'lituro hn.c.1 jJUt 
tho Ge;r f'\" , t rcrumry i n ,1 i .C :1,..,., +.i .. , , ll.nd v,h1,; ,1 t ho reduction of oxpon-
di t r e on arr.~ . ,,~. .. ... s being ootmi r! u ~'I.; 1'1 01'10 ot ops woro t· ke n, 
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morcovcr, with the o.pprovnl of tre dofendnnt Goering Y1ho had been given 
responsibility for economic rM.tters of thio ldnd, o.nd who was the strongest . 
o.dvocn te of o.n extensive roo.rrrrunont prog:cQJll1llJ notwi t hstunding the financial 
cl if'ficultios. 

It v.as further saicl '; ho.t the connection of the o.nti-Sem.1. tic l?olicy 
with aggressive wnr was not limited to economic matters. " 

The court then referred to a Gurman F oroign Office circular of 25th 
J a nuary 1939, entitlec1: "The J ewish Question as o. factor in the Gem.a.n 
Foreign Policy in t m year 1938," and t hen stntcd 

" The Nazi pers1..cution of Jews in Gernu:.ey bef o~_j_he war, sev re o.nd 
repressive as it w~•s, cannot compnro, howevo_r, with th~olicy pursuod 
during the war in ·the occupied terrj.to:r!E.!• Originally tho polby was 
similor to that which had boon in f rec inside Germany. Jews were required 
to register, wore forced t i live in ghc ttoes, to vroar tho yellow star, and 
wero usod as slavo lo.bourorn, In the Stl?D)>· of 194J., 1owover, pl.ans were 
made for the "final soluti.01· ' of the Jewish question in all of !bl-ope. 
This "final solution" iooam; ·:ho exterrrd.nation of the Je\78, which early in 
1939 Hitler had threatonod nJuld be ·one of the consequences of' o.n outbreak 
of Wf'~, and a speoinl section i tho Gestapo under Adolf Eichmann, as head 
of Section B.4. of. t he Gestapo, was form1d t carry out tho policy. " 

After describing tho ~·rocities go.inst Jaus ccmnitted in occupied 
territories the Court state on p.1692~., the follo .tng: "Special groups 
travelled through Europe t find J ews o.nd subje:ct t hem to tho "f' i nal 
solution". Gerronn i ti.ss io s wore sont t such sa t e lli to countries as 
Hungary and Bulgaria , to arrange for t he shipment of Jews to extermination · · 
crunps and it is knovm tha t by tho and of 191..4, 400,000 Jews from HungOfl 
hud been nurderod at Auschwitz. Evide nce has o.lso been given of tho 
ovucunti on of no,ooo Jcmn f'rom part of Roumanin for 'li<.!.uidntion~. " 

VIII, War Cri.Ioos and Criroos ago.inst Hum, ni ty in 
"subjugated0 territories. 

. -
In the chapter donling ui th t he l o.VI rel a ting t o mr crim.Js :-.nd ariIWs 

against humn.nity the Tribunal quoted t. o ilo1'ding of J~ticlc 6(b) nd (~) 
of ite Charter, (p.16925) o.nd repco.ted tho.t t he Chm-tor doQs not define as 
n separate criroo any conspira cy C?CCPit tho one set out in Ar.ticle 6( n ) 
dealing uith cr:1,Ioos against peace.~ J 

On p .26926/7, the Tribunal de.:u.s with the plea based on the alleged· 
oomplote subjugation af' 00100 of the oc .upi d countries in the following 
wey: "A further submission wo.s made that Gorrn.._-.ny vr. s no longer b ound by 
the rules of land , r. ..rfare in many of t he t erri torius occupi d during the 
war, beca use Germany rod comple t e l y sub jugated tho se c ouutrios and 
i ncorpora t ed them into the Ger nnn R ich, o. fac t which gave G<:-rmany 
authority to deal with the occupied countrieo ns t houg they v.cro port 
of Germany. In t he v i e w of the Tribunal it is unneccssaJ."Y in this cnse 
to decide whcth~r this rloc trinc of Eiub j uga. tion, dcponuont ns it is upon 
mili tnry conquest , I s i;': "·P licn.tion where th0 subjugo.tion is tho 
result of tho crir,,e of ~nsiv..; wo.r . Th<- cJoc trinC; was nev r 
considered to be npplicublc so l o ·e as thvre w,s a n c..nny in t he field 
attempting to restore t h ooc~i d countrios to their true ovroors, nnd 
in this case , the for1..:, t .1c.: doc ·~rino coulc1 not npply t o o.ny tt!rri toriea 
occupi ed af t e r t he 1st ·cpt0r.1ber 1939. As to th ru: crimes corrmitted 
in Bohemin a nd 1<,r vi . , it is ... s uff i c i.0 nt ·,er ti n t these territories 
were never added to th • Hc ich , but r.10ro protoc tor ~tc vr.J.s st blished 
over them. 11 

r;i) . . 0.Lt . y U\I n a J i,-;;-t t ' c· tr. nscr·11;t ·av:~10: ,Y-ro"W'ss c rc t 
quoto:::i Art.6(c) on ~.~ e, 16925 •n.tl. th semi -colon butv1Cen "the w:u-" nnd 
"or pcrs cut ions" r~l thou.~h this :,o · --colon h , in t ho :.:ngli oh a nd Franch 
t oxts, bc.:on r oplacou by cou , by th · icrlin Prot ol of 5t h t . , 19~-5. 
On p. 16799 , on th oth r h na,' tho om ndod text i quotoc , 
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on too la.w as to 

As to crinl>s 11gainst humanity in general, tho opinion of the Court 
was s\Dl'lned up as follows (p.16927): ''WJ.th "rcgard to crimes o.gainat 
humanity, there is no doubt whatever t hnt political opponents wero 
nurdered in Germany before the war,and that 111&1'\Y of them were kept in 
concentration 08JJl>S in circwmrtancea of great hon-or and cruelty. 1be 
policy of terror 11as certainly carried out on a vast scale, and in mal\Y 
oaaes •s organised and syatenatio. The olioy or perseoution, 
repression and DIJJ'Oer of civilians in Germmv before the war of 1939, 
who were likely to be hostile to the Go ernment, was moot ruthlenszy 
carried out, The :>eraacution of Jews c1uring the swne period is 
established beyond all doubt. . To const itute or;Lm,s against h\lll&JU.ty 

, the acts relied on before the outbrealc of war must have been in execution 
of• or in oonnecti ·>n with.~ ar:1me wi tliln+.ho jurisa"~ .otion of tlie 
Tribunal. The Tribunal ie ~ t'Ke o\inion that revol ti and harrl'ble aa 
magy ot these ar:lmes were, it has no been setTsfaoto 1 rove 
ware done in exeoution of, ~ - in connection ;!'it a c 
Tribunal cannot, therefore,ni.1 ke a general aeclaration that the acts before 
1939 were crimes age.inst hunnnity within the meaning of the Charter, but 
fran the beginning of the vrar in 1939 war crinea t.ere ocmni tted on a vast 
scale, which -we1·e aloo crimes against humarai ty(;and inoofru.• as the inhumane 
acts chvged in tfui Ind~nt1 and ooDlllitted tor tho begl.nnii #' tlio war 
aid not constitute war o a1 they wore all coiim!ttod in exeou on of or 
in ooMeotion with, -Efi'a assryssive wa.r, and tnerefore' constituted crifn:s 
againa t humiin!ty. 

X1 The general statoment analyzed. 

From the statenent quoted verbatim in the preooodi ng po.r.igrC1.ph , tho 
following can be seen: 

( 1) It is clear that the International l{ilitary Tribunal does nob 
recognise the distinction b tween tho t-:ro types of crimes o.gainst hwnanity 
which has been suggested by this writer und adopted by Conmtttee III, 
namely the distinction b(; tweon o rim> s against humanity of the murder type 
and ''persecutions". (Se Docs. c.201, p·oint 2, (o.) o.na (b) ) This is 
probabzy duo to the intorprotation of the Berlin Protocol ~c.193), where 
the semi-colon divid ~ng pa.rngra.ph ( c) of Art. 6. of the English and 
French texts of the Charter has been replaced by a corrma. The Borlin 
Protoool is, howover, not quoted. in tho judgroont. The International 
Military Tribunal o.ppears to have interpreted pnrn.grnph ( o) ( crimes ag$linst 
humo.nity) as amenct d in tho Eneliah and French texts by the. Berlin 
Protocol of 6th October 1945, to the effect that tha qtvilification "in 
execution of or in connection with o.ny criloo within the jurisdiction of 
the Tribun.'l.lr. is applicable oot only to what Camd.ttec III h s been usod 
to call peroecutions, ~ut nlso to crim~s f the nrurder type, In the 
opinion of the Tribunal cu.l the oriroos enurooratud in Jn.- t. 6\ c) aro crimes 
against humanity only if they wcro done in ox<;outio;1 of or in connection 
with a orinD ago.inst pea.cc or o. vll.i:r cr:l.loo in the narrower sense. In 
spite of the positive prov:isio11 of tho Chl'.I'tor thnt i t wo.s irrolevant 
whether tho criloos were conmit'ted 11beforo or during tho wnr", the Tribunal 
declimd to mnkc o. ~ne~a.l decla.rntion tha.t tho nets before 1939 wore 
crimes against human ty within -~ho menning of the ChaJ'tcr. 

As will be aeon l a.tor, this stateioont doos not roo n t hat no crinE 
coJill'littod before 1st Slpt •mbor 1939 can b o ll criroo n. gain3t humanity. 
The Tribuna.1 recogniacd soroo et lme~ -:o..i. • .-. ~· rl -or ior to 1st September 1939 
as crimes ago.inst humnni ty i n co.sos where t hoir o .. .. cc.:: r-"'1 with the oriJOO 
against poace was estAbliahed .. 

... 



-7-

(2) Tho Court stated, on tho other hnnd, tho.t insofar ne the inh\.Dllal'18 
acts chargod in the indictiront. and oonml tt~d after the beginning of the 
war did .!l2!_ constitute war crimes,. tooy were ai'roonmitted in execution 
of, or in connection with> aggressive v1a:r nnd therefore constitute 
crime~ ngninst hunnnity. 

XI, APplicntion of the gonoral statement to the 
organisations declared criminal, 

The Tribunal drew thlJ conclusion from what had been said in the 
preceding paragraph, in ma.king its decision on the criminality of the 
Leadership Corps, the Gostnpo and s.D. nnd the s.s. With regard to tho 
Leadership Corps, t he 'l'ribunal stated thnt the basis of its declaring the 
group criminal. ms the po.rticipation of tile organisation in mr ar:lmes 
and or:lmes against humanity connected with the war. The group declared 
criminal could not, therefore, include persons who had oeo.sed to hold the 
positions prior to too 1st ~3eptember 1939. (p.16939). 

A simil3I' stnteioont is ot,ntn:lned in the decision of the Tribunol 
rego.rding the crimino.lity of ·,;he Gestapo and the s.D. (p.16949) a.rxl of 
the s.s. (p.16950). 

-tYI,APp~ication of the general stu teioont to the S1A. 

Tho opinion of the Court that crimes comnitted before lat Septerrber 
1939 were not criroos ago.inst humnnity within the ioonning of the Chl\rter 
was also instrumrntc.l in the Tribunal's decision rego.rding the S.A. 1be 
Tribunal found ( p.16962) thnt until June 1934, the S.A. wns a group 
composed in o. largo part of ~finns nnd bullies who participated in tho 
Nazi outrages of tho.t P3riod. It wos not shc,,vn, however, tho.t these 
atrocities were part of o. specific plan to wo,ge aggressive war, and the 
Tribunal therefore could not hold tho.t these activities were criminal 
under the Charter. 

After tho p·..irgc of 30th Jum 1934, the S.A. was reduced to the status 
of a group of tmimpor·tn.nt Nazi hangers-on. 

Although in spoc1.f fo instances, som units of . the S.A. were used, 
after 1934, f'or tl~ conmission of war crim3s and crimes ago.inst h'IB:lnnity, 
it crumot be said tho.t its members generally po.rtioipnted in, or even knew 
of the criminal acts c 

(!'he Tribunal nPntioned, however, that S.A. units wore among the first 
in tho oco11patior1 f Austria in March 1938, thnt the S.A. supplied many 
of the men nd I\ large part of the equiproont which oonposed. the Sudeten 
Free Corps of Honlein, although it appco.red that the corps wo.s under the 
jurisdiction of t he S S. during its operation in Czechoslov~n (pp.16961/2). 
Soroo S.A. units were unod to blow up synagogues int he Jewish pogrom of 
10th and 11t h Novumb r 19.38. (p.16962). 

· XIII.!9o!.;lY1:Ai.zo.tio~~ as_J!,)!D-r~_c~ and a oriroo against hWMnity. 

It ooy be l ov nt for the pm-poso for which this pnper is written, 
to roontion tha t in doo.l ing vdth the Leadership Corps, the Tribunal, on 
p.16943, describes tho stops taken by the Londership Corps which relo.te 
m:lrely to t.h., consolidv.t ion of control of the Nazi Porty o.rxl which are 
not crimi::ml under t he view of the conspiro.cy to wage aggressive war and 
contras t s vri th thcr,1 un er the heo.ding "criminal. activity", actions which 
a.re desorfbod s f ollovrn : "But the Leadership Co:rps was also used for 
similar stC'ps in Austri ;:\ "-. rxl thooe po.rts of Czechoslovakia, LithUAnia, 
Poland, Fr. co , &lghm1, Luxorti>ourg o.nd Yugoslavia which wero incorporated 
into the cj c and r.i. thin the Chua of the Nnzi Party. In those 
ten-i toric ::; 'ti..: "V' f' ! i ,,:~ ..if the LoPdorship Corps was usod for their 
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Germe.nisation through tho 'elimination of lool\l customs ancl the detection 
and nrrest of persons who opposod Gernan oooupa.tion. This was oriminal 
unde_ .. .Art.6(b) of the Charter in those nreas govornod by the Hague Rules 
of Land Warfare and orirni 1~ urxler Art, 6( o) of the Chnrtor aa to the 
remaindor. 

The Leadership Corps pleyed its part in the pe:,rseoution of the Jewa. 
~ lS involved in the economic and political diacrim:l.nntion against the 
Jews which was ut into effect short f\fter the Nazis came into onr 
The Gestapo and SD vrore .lnstruoted to oo-ord nate with t ulei ra and 
Kreisleiters the 111taaures taken in the p groma of November 9 and 10 in 
t ho year 1938. . The urn.dership Corps wtJ.S also ,used t o prevent Gennan 
public . opinion ~ reacting a.gainat the measures ta.ken against the Jna 
in the East. " ', . 

The Gennanisation of i ncorporated t erri~ory and p<1r neoution of the 
Jews is also mentioned in t bJ c:onclusiona o.s to the orind.nal.ity of the 
Leadership Corps on p.16938 \'n t h the followin~ words: "The Leadership 
Corps was used for purposes ·Nhioh were crimina.l under the Charter Md 
involved the Germo.nieation oi inoorpor~tod t orritory, the persecution ot 
tho .Jows, the administr,"l.tion of tho slave labour progr::uime, a.nd tho nd.s­
troat111tnt o!' prisoners oi' vr.:-,r , 11 

It JnE\Y also be ioonti oned t oot on pp. 16942/3~ in oonnootion with the 
Gestapo and tho S.D. , tho Tr :i.bunnl spenks of ' t ho porioa with which the 
Tribunal is pr..marily concerned" 1 1000.ning thu per i od n.f'ter Septeni>er 1939. 

XIV,i>ro-1939 activities of the Cesto.po and the S.D., Concentration 
Ca,nps 2 Persecution of t he Churches and the Jowa. 

... .. .. 

Under the huru:l ing "Criminal Activi~•" of the Gestapo and the S,D,;, 
the Tribuna l ment i ons nlso aotivitb s .bofore. SeRtornber 1939 in st1,1ting, on 
p,1694lr: "01.~ii i nul ly , on ' of t r.e pr imary functions of t ho Geoto.po wna tho 
!)rowntion of rui . ol i t:ion1 oppot.i ti o t o t Le Nn.zi reei.m:,, o. ·function 
which it pcr f orrood wH the os i tnnc.:e of tho s.n; The prinoipnl weapon 
used in performing t hiu f'nnction 'Ins the co.~ce·ntro.tion camp. Tho Gestapo 
did not ho.ve adnrl.nistrr.t :i.ve control ovur tho c oncentra tion cnmps, but, 
acting t u-,mgh the RSHJ~ wua responsiblo f'or t d de tent ion of political 
prisoners in those oump. . Gostnpo officinls wor e usuru.ly responsible 
f or the inter r ogation of p0l i t ico.l prisoners at the comps. 

.. 
Tho Ges tapo cmo t ho S.D. also dco.lt with qh.:u-gos of troason ·and with 

questions rolo.ting to •the pr e~<-~, the Cburchos and tho J._ows, As the Nazi 
progrrurme of Anti-Semitic por seoution increaaod in intensity the role . 
plll.Y\)d by those groups bvcame increasingly -irrportant. In tho enrly 
morning of 10 N0vernber .1938 1 ~cydrioh sent a ·telogrrun to all offices of 
'·'le Gestapo and s. Do, giving instructi ons for tho organisation of tho 
pu6 ·oms of t hnt date .n.nd in t ructitlf,' t hen to nrrost na · mo.ny Jews as the 
prisons could hold "oo oc i ully r ich 000s 11 11 but to be c r.ro:ful tho.t thoao 
arrested woro heal thy und not ~oo old " 13:,r 11 ·Novornbo r 1938, 20,000 
Jews ht•.d bcon nrrestcd nnd mo.ny: wo~ SQnt to conoontro.tion comps. On 
24 Jnnu,".'.r:, 1939, Heydri .h , · the Clii.ef of the Sucuri t-J Police and S.D., 
was chm-god with furtheri ng t he emigrat ion t..nd evacuation of Jewn fran · ,. 
Germo.ny, lll1d on · 31 July 1941, vrl th bringing a.bout n oorrplete oolution at 
tho J ewi sh roblem in Q:n:inll r. ·domint tod Europa . A spooial section of tbe 
Gestnp <;, of ficc Of the RSJL\ und r Stnnd.llI'tonf\-lohror Eichmann was set up 
with r esponsibili ty for Jevris h m'\tter o Vlhich empl oyed its own agents to 
invest igDtv the J ._, ·.s h pr obl em in occupi ed ro.r ritory. Local of fices of 
tho Gcstupo wer e uso0 . lr~t t o sup rviao tho om.1 g.: '/ ..., n of J c·,1p and 
later t o deport t hen\ t o -;:. '!i'-,f\., .4 ..... ~: . f ... ...,- a,_ .t' n.y nno . _·er t he torritoriea 
v-1.. ;, ... ~ A11:.. ~.: .0 -.:10 vror, 11 

0 
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'lbe Tribunol also rnontioned th-"'. t a spacial doto.ohment from Gestapo 
hendc;_ue.rters in the RSHA wo.s used to arrnngo for tho d eportntion of Jewa 
from Axis satellites of Germany for the "final solution"~ 

Gcrnnnisntion 

In dealing with the criminal activities of the S.S., the Tribunal 
sa.ys, on p.16953, thnt S.S. units Vlare active participants of the steps 
l eading up to o.ggressivo wor. "The Verfuogungstruppe was used in the 
occupation of the Sudetenland, of Bohemia aoo Mornvio. and of Memel. 
The Henle in Free Corps was under tho jurisdiction of the Reich Fuehrer 
S.S. for operationo in the Sudetenland in 1938 and the Volksdeutsohe lltttel­
stelle. financed fifth column activities there. · · 

1be s. s. was oven a moro general pitrticipant in t he comnission of 
War Criloos o.nd Cr:ums ogni.nst Humnni~ " 

·With regard to the part ployed by the S.S. in tho Gonnanisation of 
occupied teITi tori es and in ·,, he persecution of Jews, thu following is 
stated on page 16954: "Tho R;..co and Settlement Office of tho S.S., to­
gether v,ith the Volksdeutsoho Mittolstollo w~re active i n carrying out 

♦ schemes for Germanisn.tion of occupied tcrri tori.es according to the 
racial principles of the Nnzi Party and woro involved i n tho cbportation 
of Jews and other foreign nationals, " 

It is pointed out thnt from 1934 onwards, the S.S. was responsible 
for the guarding and adminis tration of Concentration 0:>.mps, (ibid). 

In describing the particularly significant r~lo ployed by the S.S. 
in tho persecution of t ho Jews, the Tribunal says, on p.16955 that the 
S.S. waa directly i nvolved in tho demonstra tions of 10th November 1938. · 

XVI.The Individual n>fendants: Goering .. 

In the verdicts of tho Tribw1n.l dealing with the gu:\.l t or innocence 
of i n<lividunl. defendo.nts, there o.rc o.lso mnny roferencos to ariims against 
hurnc.nity . 

Respecting Goering, it is said on p.16973, under the heading ''War · 
Crimes · and Crimes ago.inst Humanity"; "Goering persecuted the Jews, 
particularly ofter the November 1938 riots, o.nd not on~ in Germa.ny where 
he raised tho billion nnrk fine a s stated olscwhore, bu in the comuered 
t itorics as well. 11 Goering i o do scribed as II t ho croo.tor of tho 
opprossivu progrwn,110 against tho Jews o.nd othor ro.c s .. t home and abr.o o.d." 
It will be observed tha t tho Court stresses, in both connections, that 
Goering's c11.Joos v.ere comr:d. tted not nly in GcIT.laJlY, but o.lso in 
conquered t eITitories. 

~II._Ribbe n~~.212.!. 

Ribbentrop, the Tribunnl s t nt cd on p .16982, was also responsible for 
wax criJres and crimes Eigai nr.t humanity £..£USO of his o.otivitios vii.th 
respect to. occ:qpie,d _c9-unt.rJ:.os _D:nd. ,A_x~-~-_s_t?;t,9.!.li t014 The Tribunal 
established t hat, in Septcroo er 1942 , Ribbentrop ordered the Gcn :nn 
dlplomatic r epresontntivos accredited to various Axis satellites to 
hasten tho doporto.t i on of Jews t o tho Enst. On 17th April 1943, he took 
part in a. oonf~re ncc bot· on Hitler nnd Hor~hy on tho deportation of Jews 
from HP"'" " ""'"'.T o.nd informed Horthy t hat the 11 J e·.m must e ither be cxter-
minot od or t vko . ~c conrc~tr tio co.J" !_JS 11 
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Ribbentrop•s o.otiv:ltios with regard to Jon of satellite countries 

in gcooro.1 and of Hungary in particular, ore a tYPical 0Jrarnple of criniea 
against hwnanity which are not sinul.tnneously wo.r ar:lmos because the 
victims wore not allied subjects, but nationnls of tho Axis satellite 
countries. 

xvnr, Knl. te nbrunner. 

In the case of Kaltonbrunnor, tho Tribunal stated on p.16992, tho.t 
:. when he wns head of the RSHA, spo~ial missions of it aooured the oooupied 

terr1 tor:l.es and the vari<,us Axis so.telli tos, nrrang:l.ng tar the deportation 
of Jews to exterm1n tion institutions. 

XDC.Friok. 

The following stntermnt regarding v,ar crirooo nnd orl.Jnea ftainst 
humanity o~ttod by Frick is on p.17005: "Alv,a,ye rabfdj.y ant-Seiiatio, 

· Frick drafted, signed and a irdnistcrod tinny l t ·,m 'desigr.-> to eliminate 
Jaws from Gennnn life and oc~. His work fonood the basis of the 
Mlrnberg Decre~s, and he wo.s .. 1.0Rw in enforc lng them. Responsible · tor 
prohibiting· Jews from followL1g various professions, nnd 1'or oonfiso~ting 
their property, he signed a in.-..1 deOT'co in 194.3, after tho mass destnlQ• 
tion of Jen in the '11st, whi.ch placed thee "outnide the lnw" aoo handed 
them over to ·t11..,. G:stapo •.. . . 

On p.l 7006 tho Tribunal ste.tos tn11t though Frick. notually exorcised 
little control over Himnl.er a rxl police rruttars, ho signed tho law 
appointing ~inmler Chief of tho Gorman poliou o.s well ns tho dooroe 

• establishing tho Gestnpo jurisdiction over concentration camps o.nd regula-
ting the execution of ordern for proteotive custody. · 

Tho Tribunnl further o~tubliahod tho following fncts ns to Frick's 
activi~ios,(p.l 7007): "Having creo.tod' a rocinl. regi'stcr of persons of 
Genoo.n extraotion, lriok conf3ITed Gerrrnn citi~nship on ccrtnin ontegorioa 
of citizens of foroign countrioa. Ho is responsible for Go:nnanisation 
in Austria, Sudotonlo.nd, Mcmcl, Danzig, Eastern Torritorice (West Prussia 
and Posen) and ip the terri tor1os of Eu"9cn, Malroody, .. and Uoresnet. He 
forced on tI:ie citizens of thcAe territories, Gornnn l ~~v,, German oourta ' 
German education, G0 nmn police s curi ty ~a oOLlpulsor,y military service. 

n:tring tho wnr, nurai~ haneo, hospitals and asylums in which 
outho.nasin .was pro.cticed as described elsewhere in this J\ldgmont, corno 
under Frick's _jurisdiction. He had knowledge·, thD.t insnne, sickmd 
oged people 1 ''usoloss o::i.ters", were being system'ltioally put to death. 
Complaints of those r.urdurs rea ched hi..'"a, but he · did ~cthing to stop them." 

The 9o.ae of Stroichor in pl'.rtio-,ilJ!.rly relovo.nt to the subject of 
this paper. '.lho ·oocus~d- ~ L.ceicher ,1ns i ,1di cted on Counts 1 and 4, o.nd 
was found gui1 ty only on the lo.t·tcr. · 

Under the hending "Crim0:. µgo.i. nst huma nity", tho Tribunol says, 
(p.17008): 

11 For his twenty-five yo~ a of sponk i. i1g , :w_ri ting and preaching hatred 
of tho J cwa ~ S+.xcichcr wan widely known , " 1·,; ov1-•Br.i t or Nl,Jl1ber Ono". In 
his speor.l-ios an'a arti,..lc " . we 1, ... ,r ter wook, month n.ftor r.10nth, he infected 
the Gcrmo.n mind with thl'.:: v:l.nts of m. t -1 •· vui ~ ,113.,.1, ana incited the German 
people to active persccut:i. n. Ell.oh isuua of ··Der Stttrroor", which 

~ --"' . ~ A c'U""'·,1'\tion of 600,000 in 1935, wo.s filled with auoh ortiolos, 
often 10 .. ,1 o.nd c] ·' ~,.,,11~+,; ,g, 

• .> 
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St roioher had charge of tho Jewish boycott of 1 April 1933. He 
a.dvoca-tod the NUrnborg Doorur1a of 1935. fu was rcspcnsiblu for the 
demolition on August 10, 1930 of tho Syno.guguo in Nttrnborg. And on 
November 10, 1938, he spoke publicly in support of tho Jewish pogrom 
which was taking place at th:it time. · 

But it was not o ~''"" that this do:f'endant advocated his 
doctrines, early o.s 193 · he egan to call for tm ruin lation of · 
tho· Jewish race. Twonty-throe differont articles of "Dor StUrmer" 
beh-een 1938 and 1941 were produced in evidence, in which extermi.mtion 
"root and bro.ooh" was preo.ohed. ·Typical of his teachings was a leading 
article in Septcnber 1938 which ·te:nned the J-ow as a ge:nn and a pest, not 
a human being, but "n parasite, an enecy, a.n ovil-door, n disscrninntor 
of diseases who Jlllst be destroyed in the interest of 1Mnkioo". Other 
articles urged tho.t only when world Jevn-y had been annihilated would tho 
Jewish problem have boon solYed, and prodiotocl that fifty yoars henoo tho 
Jewish graves '~will proolnim that this pooplc of murdorors and criminals · 
has after all oot its deserved fat?•" Streicher, in Febnwry 1940, 
published a letter from one of 'Der Stttnncr I s II readers whic :1 compared 
Jews with swarms of locusts whi'1h nust be exterminated completely. Such 
was the poison Streicher j_nject1;d 'into the minds of thousands of Gennans 
which caused them to follow too N .tiono.l Socio.list policy of Jewish 
persecution ana cxtc:nnination. l eading rticl<: of "Dor StUrJror" in 
Mo.y 1939, shows clearly his air.1: · 

11 1'. punitive expodition must Com3 against tho Jews . in Russia. 
A punitiv~ expecition which will provide tho sru:1e fate for 
them that every nurclerer o.hd crim.i:na.1 nust expoct. ~ath . 
sentonce and execution.. The Jewr, in Russia must bo killed. 
They must be oxtormiro.tec root ond branch. " 

As tho wnr in the ~arly atnges proved auccoasf'ul in acquiring moro 
a nd more torrltory for the Roioh, Streicher even intonsificc-: l is efforts 
. incite the GcIT.1.'.l.ns against tho Jews., Th t he rcoorcl a.ro twenty-six 
ar ... ic.·les from "Dor Stllnier", puuiishod b(;twoon J .. ugust 1%.J. and September 
1944, twolve ·tiy Streiohor's am hand.; ·11h ich cJemo.nded o.nnihilo.tion o.nd 
extermination in unequivocal t.urmso H0 rr.roto and published on December 
25, 1941: 

11 If too dnnger of the re roduction of thnt curse f: God in 
tho Jcvr.Lsh blood is t o finnlly corn to o.n onc1 , then ther & 

.. is only uno wcy •·- the oxtcr.nincLtion of tha t pooplu whose 
f o.t hor is the acvil. " 

And in Februnry 1944, his own Eirticlo .state : 

11 Whoever docs vrhat o. J ew docs is n scounJrl.:1 1 o. cr:unj nal " 
And ho who repe ts nnd vrishos to copy h · :1 c1eno:C-Vl.: fi t he 
same f, t , annihillition, death. 11 

Wi~h kn wlc~,&e . • of. t~c- cxt eI!ll_iJ~t~~-~.~-~ -~~ .. J_,:;;_~)_,_~!l. th~ £_CUUpicd 
~as.tern Jcr£.1. tQ£Y.1 this i:lo f cn ..,_n➔ • eont :i.nuu t o r.ri t u :ma pu?lish his 

.copo.gunoa of den.th. Te stifying in this tri... , t e vchor,1un ly denied 
any knowledge of mass executions of Jc·m3. But th · cviac nco r.-1tkon it 
cleur t hllt ho continuc.lly rocoivoa current i nfornu tion on too progress 
of the "fina l solution"~ His pro,. s ho toe r phcr wuii s e; nt t o visit tho 
ghettoes f tl .c E ~ st in tho spring of 19l1.}, thL t ime of tho d s t ruotion 
of the Wcl!'s ·:1 Ghotto. The Juwish nowspo.por\ "Isr::wli tinchos Wochenblo.tt" 
which Streicher r ecoi vo c1 anti re. d , c c.1rr il:cl in ench i. n .. uc accountn of 
J ewish a trocities in the; ot , r "'.'..\VO f iguroo c,n thu uunbor of Juym 
.:,r ),: · •J--• 'J:'v- · 1· , ~ ~ •,-1 1 r1 e .li c,1 ~Y.~ ,: •l e i.<1&uo~ l I_JC aring in tho 
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&\IDITcr and fall of 1942 reported the don th of 72,729 Jows in lbraAw, 
17,542 in Lodz, 18.1..000 in Crontio., 125,000 in Roumania, 14,000 in 
LD.tviD., 85,000 in rugosl,.via, 700,000 it1 all of PolAnd. J'Jl N0voni>er 
19lt-3 Streicher quoted verbatim an article from the "Iara.elitiaohos 
Woohenblatt.", whioh statocl tho.t tho Jows hnd v:1.rtual.J.y disappeared from 
Europe, and oomnentod· "T"nia is not n Jewish lie". In Deceni>er 1942, 
referring to an article in tho "London Times", about the atrooitios, 
aiming at oxtermino.tion, Str.eioher said th.'lt Hitlar hf\d givon worning 
tho.t the sooond World· War should lend to tho destruction of Jewry. In 
Jo.n'Ulll"Y 1943 he wrote rud published an nrticle wbioh so.id that Hitler's 
prophecy 1188 being tulfilled, that world JewrJ wns boing (!xtirpnted, 
Md that it waa wonderful to know that H1t1er was trooing the world ot 
its Jewish toxmentors. 

In the fNJe of the evidenoo before too TribWlll.1 it :i.s idle tor 
S:tJ:eio~r to su,geeet that the soluti_qn_ of tha ,,Iow:l.sh p~> m o he 
favoure Wt\S striotll l:lmit(;;d to thu classifiontion ot Jcwn tl8 n1 ona 
nnd the pass!~ of cl soriJninnt~ 1 :i!iiation suoli a.a t he org Lo.wa, 
supplemented possib!e by-tnernntionnl ngr"eoment on the creation of a 
Jewish Stato soioowhere in tht, world, to which nll Jews !: hould emigrate. 

Streiohor's incitOJMn·~ t.0 Nder a nd oxtorr.tl.nntion ,\t the ti.mo when 
Jews in the East Wore being ·1cilled under tho r.ioat horrir,:fo cond1t1ona 
clearly constitutes porseoution on politionl ~nc: raoinl grounds in 
connection with wnr or:lmos, as defiood by the Charter, nnd oonftitµtea a 
crime ago.inst hl.lMni ty. " 

It appears that in the onso of Streioner 1 tho Tribuno.1 included 
anong his activities considered criminru., his apoald.ng, writing and 
preaching ho.tred of tho Jews for 25 years. It therefore went back · to 
too year 1920. The Tribunal om.uooratod among his crms, his port in 
tho Jewish boycott of lat April 1933, in the advoon.tirig of the lfuronberg 
Laws in 1935, in tho demolition of the Nurenberg synagogue in J\ugust 1938, 
nnd his part in the Jewish pogrom of November, 1938, 'Ibis would appear 
to irdica.te that here tho Tribunal includcrl within too notion. of or:lmea 
against humanity theso ·pro-1,39 o.otivitios. The Tribunal was, howewr, 
oo.roful to point out that it was not only in Cbrm..1.ey that this defendant 
advocated his doctrines and tho Tribunru. st[ t od thn t Vii 'th knowleilge .. of 
the oxtermino.tion of the Jews in tho oooupiod Ea.atom t erritory, Streicher 
continued to write nnd publish his propogMdn of death. 

This leo.ves open an intorpretntion of tho Judgroont to the otteot ~t 
only acts comni tted in connection w1 th cri."llOs n.gai t st poaco or war orimoa 
are crimes against humanity within tho menniug of the Charter and tin~ 
Streicher had been found guilty of Cbunt 1 .. not for hi s activities w.lhin 
Gennal\Y but for his extension of thuir scope t o tho occupied torritorios 
and for his call for the nnnihil.e.tion of tho J ewish ra.ce throughout the 
world. 

The roply by the '.lr:lliunal to Streichor's de f ence t hn t the solution 
of the J ewish problem which ht) f nvourec1 W.'.18 strict ly lirni ted to the 
clru,sifica tion of Jews ns ;.i __ fo ns and the pnnsing ol' tl~ discriminatory 
legislation, such as the Nuremberg Lt'.ws , n.lso inc1icntea tha.t the Tribuna.l 
did not oonoider Stroichor's part, e. g . in tho po.nsi ng of the disc~na.,. 
tory legislation as such t o oons t ituto n crime L a inat humnnitY, but only 
his j noitemont to murd r nnd ox~errnin~t i on nt t ho ti.100 Vlhon the Jews in 
the E1:1.at wero be ing killocl under the most hoIT.ilJl conditions. Ms 
incitement to murdor am ex t -...~.r!nation of J ews , the Trihum.l iieolared to 
Le po1 ; .., 1.4 tin:. · 11 , .i ~lr.."l llJ'Xl .., ._ ..1.., :,- rtr nn"I , i.t '"!on, action with v.nr 
L.:: ll,.os, 
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XXI.Funk, 

In the caso of the aufendant F\lnk:. the Judgment states, on p.170U., 
that Funlc, in his oapaci ty as Under-Secretary in ·the Ministry of 
Propnganda and Vioe-Chnirmnn of the Reich Chamber of Culture,had partici­
pated in the early Nazi progrODJne of eoonom.io disorimi 3.tion against · 
Je~• The Judgimnt• continues: "O~ 12 Npvember 1938, · fter the pogrCIDS 
of NoVember, he attended o. moating held under tho ohairmn.nship of Goering 
to clisouss tho solution of the Jewish problem a.ncl proposed a decree 
providing for the bnnning of Jews from nll business activities, whidh 
Coering issued the sruoo day under the atlthori ty of the Four Yoai· Plan. 
Funk has testified thnt he wus shocked ·a t the outbrenks of November 10, 
but on Novembor 15 he made '.l speech describing these outbreaks as a 
"violent explosion of the disgust of the German peoplo, beomise ot the 
criminal Jowish attook ogainst the Gen11an people", and seying that the 
elimination of the Jews from oconomio life followed logically the:lr 
elimination from political life." 

The Jude1oont then proc~ ,ded in describing Funk's criminal ootivities 
in arn o.fter 1942. 

Too wording of the Jud roont indica.ted "tha.t Funk's pro-1939 activities 
were also considered crimitl.'.l.l. 

. . . . ' 
It may be mentioned in this oonnootion, that it is sto.ted on p 0 17015 

that Funk was responsible for the seizure of the gold reserves of the 
Czechoslovak National Banke This seizure took place some months b3fore 

. September 1939., 

XXIl Von Schiro.oh. 

Tho defendant von Schirach wo.s fo,md guilty only o ... criloos against 
huma.nity. The Tribunru. stated on p.17037: "As hns nlrtiady boe~ ·seen, 
Austria. vras occupied purs\.ll\.nt to o. common -µlan of aggression. Its . 
occupation is, therefore, u ttcr:uoo vri thin tho jurisdi,::tion of the Tribunal." 
o.s thnt tcnn is used in Art.6(c) of ~he Chnrter. As o. result, "murder, 
extermination, ensl~veJOOnt, deportation an::I other inhwnane nots" arn 
"persecutions on oU. tico.l• racial o~ religious grounds" in cor.noction 
with this occupation constitute a Crime n.gninst Hurnru1ity under thnt 
Article. 

As Gauleiter of Vionnn, von Schiro.oh crune under the &uckol decree 
dn.tcd ·pril 6, 1942, mnking th,, GLiule · t e s So.uckol's plenipotentiaries 
for manpower with authority to supervise tho uli tizntion ,'.l'ld treo.tnent of 
manpowor tithin tl'ioir Gnus. Snuckol 1s diroctivos provided that the 
f'orood labourers were to be fed, shol tered o.ncl tro ted !:I o as to exploit 
thorn to the highest possible deg_!"ee at the lo"MJst possible expense. 

When von Schiro.ch become Gauleit r of Vienna th~ d· porta.tion of 
the Jews had nlreo.dy been begun, and only 60 1000 out of Vionnn's 
original. 190,000 Jev,a remnined., On 2 October 1940, he nttondod o. 
conference at Hi tlor' s offic e. .1.n told F.ro.nk h.'\t he had 50 11000 Jews in 
Vienna which the General Gov rnroont would ho.vo to take over from him. 
On 3 Dcceni>er 1940, von Schirnch rc:,ceivod a J.etter from Lamners stating 
that after the receipt of tho reports mndo by von Schiro.ch, Hitler ho.d 
decided to deport tho 60.,000 Jown still rcm::i.ining i n Vienna to the 
General GovoI11!'lK:nt b c uuse of tho :,ousing shortneo in Vienna. The 
, , • .l:'01· ~ ... +, i on of tho Jaws from Vienna. ·,vclI3 then begun ~d continued until 
thQ early f nll of 1942. On 15 Sop teni>er 1942, von Schir.:ich ma.do o. 
speech in which ho defended hia o.ction in hnving drivon "tons of thousands 
upon t ons of thousands of Jows into tho Ghotto of t h Ea.st" as 
"cont:ci bt..~irv.; ~c .• u-op "Ji c ltur "• 
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Whil3 the Jews were bving cloportod from VieMa reports, oddreHed to 
him in his offio1nl oapa.oity, wore rooelwd in von Sohira.oh's otfioe fran 
the office of the Chief of the Security Police a n::l S,D. which contained 
a dcaoription ot the activities of Einnatzgruppen 1n exterminating Jon, 
lfar\Y of these roports wore. initialed by ono of von Soh1ro.oh 1s principal 
deputies. On :,o June 1944, von Sohirnoh ' s office Aleo reoeivec1 o. letter 
from KLLl.tenbrunner into1'1ld.ng him that a shipment 6f 12,000 Jowa wns on 
its 'M\Y to Vienna for ossentiAl war work Md toot all those who ware 
inc~pablo of work would haw to bo kept in roll.di 1oes for "special action", 

ihe Tribunal t'indo that von Schiro.ch while he llid not originate the 
policy of deporting Jowa from Viennn, p;;!icipatod in this cbportation 
after he had becor.ie Ga.uloiter of Vienna.. He know tho.t too best the Jen 
could hope for wa.., a m:l.aero.blo existanoe in the Ghottoos of the lhst. 
Mletins, desorib i ng the Jewish ·oxtorminntion wero in his offico. " 

Sohu-aoh was in thin c onnection chnrged only w.l t'1 crimes oOJIIDitted 
during the war ogo.inst porsoM who v,erv not allieu n:ri.ionuls. (Auetrinn 
Jews). The criloos for miinh he wus so ntuncd·d are t l1or-cforo also clear 
examples of crimes against ; uman.1.ty which r. r.:, not simul tanoousl.y war 
ori.Joos in the nor.t·ovro.1' senm • 

~eyss-Inqunrt. 

I,n giving the roas()na .ror it1:1 Judgment on Seyss-Inqu:lrt, the TJ!>unal 
disUnguishud betwtJen his "actj_viti(,s in Austri{'..11 ( :t'.17052) and hie "ennl activitien in Po~~nd anc the Net erla ~ds"(p,l 705:,). Under tho 
t s iiea.ding, (" Aoti vi ties 1. n Aus tri · " ) , thu ~.cJ.bunnl said: 11 AB Reiohs 
~ernor of 11.us ~rie., &Jyss-•Inqunrt i n~t:itutoc a progranur1J of confiscating 
Jewish property. Under his rogimo Je·,m were f orcod tC' ond.grate, were 
sent to concentro.tion campo nnd wcro r:ubjoct to ogron1S. At the end of 
his· regiloo he oo-o!)er .:.-tt ea with t ho &curity r olico ~ id S.D. in the c1opor-
to.t1on of Jews :::'rom aUHtria t o t ho Nist. While ho wni:4 Governor af 
Austri..\, poli ti.cal opponents nf. 'th e.• N~zia were sent to ooncentrn.tion camps 
by tho Gestapo, lniEti"E:c.tod nrx1 ofton ldl ca." 

The insertion 0f this paragraph b.nder t .. c hondinr "Ji.ctivities in 
Austria" as distin.guishod, :ram "criJninul activi.ties", seOJDf' to indicato 
that the Mbunal wns of' tho opini on tha t U.o 1\0t:J eo11r.;i tted by Se3'ss­
Inq,uart, while in Austria, wore II t' crwnal f r om the point of view of 
crimes ogninst hurrnn ty; nnder Ar!. 6( o) of thu C 1ttrtex:. This interpre-
tation .would, h:>wevor, not be in lin, Ylith the o.t titude to.ken by the 
Tribunnl in the case of, v n Schirueh, ,hare, -1:1 :::itat t.:d in the pr occding 
para.graph of .this p,:,per, t~ '.lribunnl doaoribod t u occupation of Auatrio. 
as a. crime within tho jurisdiction of the Tribuncl o.nd pei-secutions on 
politicru., moinl or religious gi·ound3 001,r.u:ttcd in connection with this 
oooupo.tion aa cco3ti tu ting a. orimo ngainot humo.ni t,v under tho Article. 
Under the heading 11 /.ctivitiou in J~uatrin" i t h1; t ~hunc.1 dcooribocl nlso 

- •! t~-t V\I't o·pnr t ln t1(.. ~.1.-ui ::-.~ [ u ·i v, . d .n .. t l Udtl'i:l. 11 nd the 
part ta!o.;n by t · .r:1 •• 11 :.: • i.P i..:Y:' :1: L"T.1,:m -t ,Jf ,:~oe;li. ,c 0 vnkia, both. of . which 
lead to his being fonnd guilty al~o on O:>unt 2 , ( Crimes ngni.nst Peace), 

• .. and wore, the ref ore, r;ertai nl;r oomdd ered by the Tribunal t n be crinxl.nal. 
Not too 1J11ch reliance c:m~ t hurefore, be pl uqod on the omission of the 
word "criminal" 'in the head ing of the u.ppropri,ite p~o.grnp!l denling with 
Soyss-Inquart• s notivitioe in Aus tria. 

The case of Scy3s-Inquar+ rs n.cti vi tios i n iu.strio. co.n, of course , 
be distinguished ~rom the co.so of v n ·•c h.i.rod ·· n th t the lo.ttor 
beo n...,,. Ro,· "'h" ~ ,.,, · • - 1•- ~ •• • . ,, • • "', ·- -l-ie r 1939 whi.l Soyss-

c.:i.1•~ • • """ l. ., • ' # -~ • • - .... • , 

Inq-u,.'lrt lef't Auatrin t 'tho oeginni ng of th \?D.r - ...,,.,l· ,.1.:: .'\ <l t ho 
~uth ·.-lunds. 
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mv,von Neurath1 

, In the case of von Neurath 1 the TribWllll, under the heading_ "Criminal 
Activities in Ozechoslovak1o.", stated, inter alia, the following, (p.17064.)1 
"As Reiche Protector, von Neurath instituted an administration in Bohemia 
and Moravia similar to that in t,ff'oct in GennDJ\Y. The tree press, · 
poli tioal parties and trade unions wre nboliahed. All groups which might 
serve as opposition were outlawed, Czechoslowld.an industry was worlclBd 
into the structure of Genm.n war F,oduotion, and exploited tor the Ceman 
war effort, Nazi anti-Semitic policies end laws -were also introduced. 
Jews were barred from leading positions in Gow::..·l'IDBqt and business, 

In · August 1939, von Neurath issued a proclamation warning against 
O.J'\Y acts of so.botnge and stating that "tbe reeponsibil:l. t;y tor all• aota ot 
sabotage is attributed not only to individual perpetrators but to the 
entire Czech population," 

This indicates that acts camn:ltted before lat September, 1939, in 
Czechoslovakia, -were considered criminal as war o:rSmes and/or crimes 
ugainat h\lllBnity, 

♦ XXV. StmlnalY ot the .iudpJnent ~apecting crimes asainst hup.ni:t,1 

' •. 

The International Mili~ Mbunal, in interpMting the notion '4 
crimes ago.inst h'LIDD.nity, leys particular atroaa on the provision of its 
Charter, according to which an act in order to come within the notion ot 
o. crime against humanity·, must have beon conmit~d in execution of or in 
connection with crime within the adiotion e w oh 
iooans . e r a o ag nst peace 
or a war o:rime in the mrrower sense. 'lborefore the Tribunal has declined 
( supra IX) to mnke a genoral deolq.ra tion that oot a ccmn1 tted before 19 .39 
were crimes against h\lD&n.1.t,Y within the meaning ot the Charter. 

In ap_p1J,ing this general principle, the Tribunal is particularly 
reluctant to acknowledge o.a crimes against humanity acts camnitted in 
Germany against Genno.na before lat September 1939, 

Thia ropreaents, however, only the ·gonorai view ot the Tribunal and 
did not prevent it from treo.ting o.a crlmes asainst h\lDMit;y acts cOIIIDitted 
by individual defendants against German nntionals bofore lat September 
1939, it the particular c:l.roumato.noes of ttie oaae appeared to warrant this 
attitude, Tho· CD.se· ot the defendant Streicher is here in point, but even 
in his oase the causal nexus between his a.otivi t:t.ea and tho or:lmes 

· · comn:t.ttod on occupied allied territory and against non-German na.tionala 
has been pointed out o.nd the moat that oo.n be so.id '4 h!m is that he wns 
found guilty -9!!2 of crimes against humanity oamd.tted bef'ora 1st September 
1939 in Germany against Gel"IM.n nationals. 

In the case of none d tbl defondm ts wae 1lbe poe:t.tion sooh as would 
have load to his conviction 2DJZ of or:l.mea camd.tt~d in ~eJ."lmJ'\Y ago.inst 
Gernnns before lat Septeni>or 19.39. 

Tho restriotiv.e interpretation plo.oed on 'the tem "crimes a.gains~ 
hurnnnity " aa for o.s German nationals ns victims were ccnoorned, was not 
applied by the Tribun~ in the case of viotiml ot other than <11rmnn 
ootiollP.,.~ty. With respect to or:l.mes comn:l.ttod before lat Septembet 1939, 
~ .,..._; _ t .Auo ~r-t" na.tiono.ls, the Tr:ll>unal eato.b11ahed their oonneotion 
With the annexation of Austria, which is a arl.nm.against peace, and oame 
therefore to the conclusion that they wero within the tems of J'..rt.6(c) 
of too Ch~tor. This is portioulo.rly shown by the o.bove quoted rea.soning 
in the oa.ee of Balclur von Sohirn.ch and, with less precision, in the case 
of' tho oof'enclant Seyss-InqUArt. 
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With regard to inhumane acts ohorged in the indictment and ooom.1.tted 
after lat September 1939, the Tribunal mo.de the far reo.oh:iing atntement 
quoted supra IX, from p.16927, that insofar as they did not consti iute 
war crimes they wore all conmi tted in execution ot, or in connection W1. th 
aggressive war and therefore constituted or:lmas agninst h\lDard.ty, ' 

This is particularly illustrated in the case of the defendrult Ribben­
trop and his activities with respeot to Axis sntellites. 

From the stntenent on p,16943, quoted supra XIII, it will be seen 
that the Tribunal treats the notion of crimes against humanity as n kind 
of subsidiary provision to be applied when a pnrtioulo.r area whore a 
·cr.1me ·wa.s c~tt6<1, is not governed by the Hague Rules of Land Wortare. 
GerJDrulisntion is, therefore, considered "ns orimincu. umer Art.6{b) in those 
arena ·gpverned by the Hogue Rogulations and n crime under A.rt.6( o) aa t.o 
tne remainder• · · . 

In general, the following may bo snid with respect to the interpre­
tation of the ·term "crimo ago.inst humanity!' by the TriblWUS Before the 
promulgati9n of the decision it wns assumed in ' IJID.J\Y cpnrters that a crime 
agai~t humo.nity wns a novel type of interno.tional crime arxl thAt the 

·· ~revisions containing sanctions llgainst it were equally applicable in 
times of ~ and of peace, .that they protected the h'llDM rights or 
inhabitants of all co\mtriea, "of aiv civilian population", against artY­
body, including their own stLa.tes and governments, and that the notion 
~seed thQ ~periority of International raw over danestic or J11UDJipa]. 
law, !lcoording to the intei;preto.tion given to the term by the 
International Kilitarg Tribunal. this is not so, . 

As interp~e~d in the Nured>erg Ju:tgment, the 'term has · a considerably 
nan-ower- ·-ooMota:Uon: It .is, as i 1; were, a kind of by-product of war, 
applicable only in time of war or in connection with war and destined 
primnri~, ~ npt exclusively, to protect the inhabitants of foreign 
countries _ against qt1,Jms committed, in oon~ction with an aggressive war, 
by the authprities and organs ot tho aggressor state •.. It serves to 

. oover ·oa.ees ·"no;t .. covered' by norms belonging to tho ~itional "laws and 
customs at war'', ·· ·--It is nothing but· a particular type of war crime, a 
kind at ol.nusul:i 'fenernlia, the purpose of which. it · is ·to make sure that 
inhumane .acts_ vlo ating general prinoiples · ot the laWB of all civilised 
nat:1:-ons camdtted in connection with war, ~h1;>uld not go unpunished • 

.xxv.r.CoJ;11Parison. at ~he interpretation_ by the Tribunal with 
the •!General ,rropositiona" aclo1,>ted by co@d.ttee fg. (Doc,c.201). 

(1) Paragro.pt 1· at the •General Propositions" ·ho.8 been endorsed by the 
Tribunal-. . Tile Tribunal is ol so of the opinion that one and the same 
-act ~ ~onstitute ·both o. ,-i- crime in the na.1T9wer sense and a crime 
against humo.nity;" the Tribunal is, however, nlso conscious of the fact 
,that this .overlapping of tho·· two terms does not make the o.pplicat:l.on of 
the la.w .~asier and in the sentence donling with ·eermnisa.tion, quoted 
£rom p.1694.}, in ,po.rngraphs Xiit a.hd XX!/ of this paper, the term 

. oriJm o.gains1; humnni ty was intorprotod as a term-.covering criminal 
denationo.U:sation in are~ to which the laws am· customs of war did not 
apply. Reference is made to · thc footnote on page .2 of Doo.C.201, where 
OolJlni ttee m also o:xpree'sed its opinion that in n puroly scientific 
system, violations of thb lows and cuetoms of war ·should not be inoludod 
in the torm ,"criloos acainst hwno.nity", llhich should bo restricted to such 
offences os do riot fo.11 under the tenn of "Violations of the Laws and 
Olatome of War." 
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(2) ~he ~ibunnl ho.a not acted upon tho division of or:lmea o.guinst 
human1 ty into tho two typos of: ( 1) cri.Joos of the murder type o.nd ( 2) 
porsocutions. It recognir.~s only ono notion of ori.Joos o.gninst humanity 
and applies to all nets falling under this n tion tho qunlifioo.tion tho.t 
the Mt must ho.ve boon cc,mdttod in execution of or in oonneotion with o. 
crime against peace or n wo:r crime in tho mrrower sense. 

(3) No 1,00difioation of p o:i,nt 3 of Doo~··o;201 appears necessary. 

(4) From the fact t hat th.c Tribunal. does not distineufsh between corimoa 
of tho murder type o.nd persecutions, it follows tho.t crimes against 
m3mbers of belligerent forcoa ore ontiroly outside the scope of crimes 
against humanity. · · · 

(5) The condition that the oc;ts bo in execu·Uon of or i .n connection with 
aey or:irne within tho jurisdioti on cir the International Military '.D:-ibunol 
applies according t o the Nurvr~erg julgmont t o 11 ld.ndc .of crimes against 
hu'l'!a?lity, and is not restric-t0d to what O:mmlttoe III called "poraooutions" • 

. Thu Tribuno.l does not seem t -idmi. t the possibility tho.t 1>ne sot of faots 
rna,-i cons ti tuto a crima o.gnins t hUJTI.?.ni ty because of its c onnection vii th 
another orl.Joo against humanity ~ 

♦ ( 6) The decision of the Nure ,berg Tribuno.l h~s no bearlne at all either 
by wey of confinna.tion or by ·:ro:y of :repudiation 0\1 the limitations of the 
term "crimes o.r::ninet humanity" o.ttempted by Cor.ir.dtteo III to the following 
effect: 

"Isolated offence s do not fo.11 within the notion. ,~ n rule 
systematic nnss action, pnrticulnrly if it can be shown to be 
authoritntive, will be necessary t o transfonn a common crime, 
punishable mere ly under munioipnl luw, int o a crimJ against 
hunnnity which tht'!.8 becomes also the c oncern of International 
Law. Only crimes which either by the ir m1r,ni tude and snvngery 
or by tmir grent number or by the fact that n nimiln.t pattern 
is applied at different times and places, endanger the 
international ccmnu.nity or shock tho c onscie nce of mankind, 
warrant intervention by Stute s other tha n th"..t on vthose 
territory the crlloos have boon committcu, or whose subjects 
ho.ve been thoir victims. " 

In the cnse of the Nuremberg defendants, it vro.s tho bnsic asa~tion 
thnt their a.eta ware-not i3o).i\t ed offences, but that t hey vJ3r~ the 
or ganisers of crimes against huma.ni ty j·_n v ery grun. t nUT.1bers. The 
con-ectness or otherwise of tho definition suggo ated by•Comnittee III 
vtill theref or e have t o bo decided in tho trinls of persons,· not mo.jar 
war criminals, accused of cormdtting c1•J100s agninat h~ty before 
11Jnicipal ( occupation, military,) c ourts. · 

(7) '.l.ne st,-.Yement contlli.nea in Doc.c.201 thnt·. it . :i,_s:irrelevnnt whether a 
criroo against hUJlV1nity has boo n cormdttod bef or e or durin~· tho war, 
though based on the express provision to the sruro offect . oontnined in the 
Charter, nru"'t be considerably qualified i n view of the Nure'ru:>erg jude,nent; 
al though in theory it r omn.ins irrelevant · vthethvr a crime nga1nat humnni ty 
was cormni.tted before or dlrine tho war, in practice it is difficult to 
establish c onnect'i:on bo t wcon ·,ha t is alleged t o be a cr:i.Joo agninst 
humanity nnd a. c~i;:no within t ~ juri::, c.li c t ion of the Tribunnl if the not 
was comrrd.ttod before the wo:r. 

( 8) Conmi·~tec· III has sta t ed that the -1').'lti nnlity of tho victim is 
irreleva nt. This ._ 1 ,pt i on v,ns bns0 on tho wor s of' the Charter 
"cormdttcd a ir. ct any civilifl.n popul .tion". Hor\,) a. i;-i.in, the proposition 
rennins t r1.10 in t hoo::-y , bu t rru t , cc or c! ine t o tho viov, t~o urerrb org 
Tribunal , bo c on<Ji ,,cn. ly quru.if ' ud wi th r 0gn:rd t o aot · c omnutted bef ore 



-18-

tho war in Ge:nnarv agD.inst Gorr.nn no.tionnla. Even wlth regard to 
revolting and horrible orimoa, the oonneotion with the aggression or 
with war crimes mat be provod and where proof is not aa.tisfaotor,y, they 
are not considered by the Intornationo.l Military Tribuno.l .as o r:IJms 
ago.inst h\lDanity within the meaning of the Charter. 

(9) The problem of leaser perpetrators wns outside the prooeedi~a 
before the International Military Tribunal. 

( 10) 1'he irrelevance .of the lex loci has been confimed by tho Tribuno.l.. 

(11) The proposition Ulat a orime a.gainot humanity co.n be oomnitted by 
enacting logialation whioh orders or perm1 ta- orima against human1 t;y, has 
been endorsed by th~ Tribunal, o.s is particularly ahovm in the oases ot 
the defendants Frick and Neura.th. 

XXVIr. Tbe Authority of the Nureni>erg Judfp)nt1 

. The problem arises whether the atti tucb of the Intormtional Military 
Tribunal with regard to tho notion of crimes asninst humanity (and tor 
that matter, its interproto.tion of the la.w in general) is binding for the 
decision of other oasos to be tried either bofore the Internationo.l 
Military 'l'ribuno.l itself, ( j_f auoh subsequent trials should take plaoe, 
which, I understand, seems hardly probable at prosont), or by other oourtti 
be it the International Military Tribunal for the Far Inst, or municipal, 
~ocupational or military tribunals of other United Nntions or Axis Powers. 

The Tribunal has expressed i ta opinion thnt the rnAld.ng of the Chorter 
was on exercise of the sovereign legialntive power by the countries to 
which the Germnn Reich unconditionally surrend.erod; the undoubted right 
of these countries to legislate for the occupied teITitories ho.a now been 

'recognised by the civilised 110rld, (p.16871). From this it appears • tho.t 
t}ic Tribunal. cQnsiders 1 tselt to be not on organ of the international 
00JJ1I1Unity at large, as, e.g.,the Permanent Court of Arbitration, the 
Permanent Court of International Justice or the Internati6nal Court of 
Justice. The Tribunal allots to itself a considerably lesser standing, 
namely the standing of an oocupationlll. court having jurisdiction over 
Genrl\ny and Germon nntionals. This clo.ssification of the Interno.tional 
Military Tribuno.1 not ns a court of the internntional oonmunity at 
nations, but as a looo.l court for Germa.ey, is, gonorally apenld.ng, in 
acoordanoe with sane of the provisions of the Four-Power .Agreement of 8th 
August 1945, and of the Charter annexed to it. 

Article 1 of the Agreerm>nt r.rovidos -for the establishment of an 
International Military Tribunal 1o.fter consultation with the Oontrol 
Council for GermanY•" 

Art.22 of the Charter provides, inter a.lin.1 that the first 
.. ;....etings of the D3r.i>ers of the Tri bunnl and of the Chief Prosecutors 
shall be held at Berlin in o. place to be clesignated by tho Control 
Counqil for GermnBY, 

Art.28 r:£ the Charter provides that tho Tribuno.l shlll.l have the 
right to deprive the convicted person of any stolen property and order 
its delivery· to the Contro~ ~u~i~ __ for Ge.£._nnnY1 

Art.29 of 'the Charter prov.idea f~r ·the sentencos to be carried . 
out in acoordnnce wi 1h the orders of the Control Council for Germany, 
whioh ney at o.ny tiJ'IJ3 rocluco or othorwiee alter the sentences, but moy 
not inoronso tho oovority thereof• Under Art.29, the Control Council 
for Gennany has also the right to oonto.ot tho Conr.d.tteo of Proeooutors 
with a view ton re-trial of defendants on the discovery of freeh 
cvi,,,,;noe. 

• 
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Under 1.rt.30 of the C'hnrt r, tho expenses of t he Tribunal and of 
t he trio.ls shnll bo oharcod by the Sien tories against the funds nl.lotted 
f or rn..'!.intennnce of the Control Council r'or Gormnny. 

These provisions in troir totality point in the direction of 
c onni dering tho Internntionnl Military Tribuml ns an organ of the 
prer;ont government of the territory of Germnny a.a a condominium of the 
four Powers, which is oo.llod upon to apply law 11.uwinr, from the Oontrol 
Council for Germo.ny, as tho organ in which supreme nuthori ty over 
Germany o.nd the Gcnno.ns is vested o.t tho present tiJoo. 

Ti-icro nre, on the other hand, foo.tures in tho F ur-Power Agreement 
nd in the Charter annoxea t.o it, o.ccoroing tho Intornntional Military 

Tribtmol a higher stntus, tra.noconding the b oundorieD of Gcnnaey and of 
the local legnl r dor of one country. Those fenturu Ll or~: 

( n) Tho provisi 0n of J\rt. 6 .. of th Cr.ar tor, nccorc1ing t o which tho 
jurisdiction of the Tribun: :, is no t restricted to Gormru1 mn.jar v,ar 
criminals, but, in theory · 1 l enst, c omprise s also tho r i ght to try and 
punish the major war criminals of o.11 tho European Axi :..1 Countries. 

(b) 'lho provi::ii l>n l)f • _ , • J . of the tigrccrM.; t giving . ny Government of 
the United Nations the right to adher t o t ho .creemont, a right of 
which the foll owing 19 fltat,Js have nv ilcd the 15c lvos: Grooco, Denmark, 
Yugoslavia., the Netherlands, Czechosl ovc!d . .A, P oland, Bo,"!..v.um, Etliopia, 
Australia, Honduras, Norvmy , Panomo., Luxemburg , HD.i ti, New Zealand, India, 
Venezuel a , Uruguay nnd Pora8UO.Y. 

If tho opinion is correct tht t t. "' I nter nc".t i onru. Y.ili tnry Tribunal 
is c. municipal ( occapn. t i onal) court for Germany, it is cleo.r tha t its 
decision c::1.nn t pos si ly l o.y down l aw b ind inr, on the c ourts of other 
countries, whether or not tho laws of these: countrios nr · based on the 
sys t em of' bindine procu cnt, and the decis i on i s theref ore for other 
c ourts only of or r, oi" authority , wru.ch rruJnns th t o.:ny uther c ourts 
mey follm1 tho Nurcr.ibor interprotntion, i f lt 0011s i dors it c orrect, a.no 
may di sagree with it, i f it consider~ i , ·ncorrec t . 

'.l\ic i?OSi tion would not be o therwisv if t hu 1':cibu l vror e a c ourt 
of the intorna tinna l cormn.mity, ns, e. g., o.n Internnt l nno.l Court of 
Jus tice under its Snn Fr a nsisco Stntute ; In ;,rto 59 of tho Sta tute of 
the Intc:::-nntion Court of Justice , it i s l o.i d ovm (as it vms in Art. 
59 of the .Sto.tute of the Permanent Court of I~1ter!1n.tiona l Justice ), 
thnt t ho aecision of the court hns no b indi ng force except be tween the 
parties in re s pect of t hat parti cu1.or case. 

Thi f\ no neral ru.l o applie s , of c oursc , onlr t o the xte nt t o which 
there is no express pr ovis i on t o the c ontrary in t ho· Ch"rtor . The 
l o.tter is the case w:i. t h r GIX,<-t t o decis i ons of t ho Tril,unal with 
r oeo.rd t o criminal or ganisa tions; in suc h c ases 

tho cr:l.minal nature of tho ~oup or or ganisation i s , under 
,i.rt .10 of the Charter , c ons · Llo1·ud pr ov a c1n o iall not bo questioned 
in national , milit:iry or cupo.tional courts of a ny Sigm.t ory , (Great 
Britain, Fra nce , the United Sta t es of ~~rica and tho u.s.s.R. ,: 
.Apnrt f r om this particular a spec t , t ho d ci sicm (•f tho Intorna t:L o:inl 
Mili tory Trihun 1 ius_ .f _cit __ ~}!.~f P,nr~t.9...f! only. 

This is not t o co.y that t he: decis i on of tho Tri U11l\.l is nr t bouncl 
t o infi 1 ... r,c a.ny Court t hroughout tho worl a, vrhi t will be uc tl wi. th 
s:i,...~1.tr f acts . He Yfoul be a bol jud3c of a ny nnt i o nnl, cup:\t ionnl 
- · · milit ry conrt who would decline t o bu eui13oc1 hy th r cnconcc1 . 
judgrro nt of e n ll't c 0sod of f 0n:r 0 • ,._, •• t member s , if u ] C:!, •• ;_m£, •f-:-J. on 
of t he 1 v' 1 - :i. t t·,, •rs , ar·dvucl :l t n.ftcr n t r!. , niquo i ist nr , 



) 

I 
-20-

bo.okod by tm authority not only of tm fuUr Signatories, but also of 
ninetoon "o.clherent" stntos, o.lwoyo providod tha.t the facts - o.nd the law 
to be applied - nre the aru;io. That tho lo.ttor is not tho oaao as for 
as crimes o.g:iinst htmlO.nity to be tried unc'lor tho Control Oounoil ]Aw No.10 
are oonoomod, will be shovm in the fallowing porQgr:iph XXV1I of this 
paper. 

XXVlI.Tho Nu;romberg deoiai n am1 tho Control Council Law No,10, 

Tho Control Ool\llOil Law No.10, publishod in the Off'ioiol Gazette of 
the Control Oounoil for Connany, No.,3,., p.50, (seo als.o Military Govarr.-. 
rnent Gazette, Go:rmruw, Britiolt Zone of Control, No 0 5, 1i.46; Doowoonts 
Series of the Research OCfico No.15 bis, n.n0 this vtritur's commentary in 
Doc.Miso.No.9.), ha:1 beon pro1.-1.u.gntocJ by tho Control Council "in order to 
givo effect to tho to:nns of tht> .Mosocw Duolciration of _30th October 1943, 
th13 London J\greeioont of 8th August 191,.5, aril thu Chnrtur iuoued pursuant 
thereto." · 

.Art.I. of the LawN0 ~J.o l.cdo.ins 't1hn.t, intor alia, tht.. London 
1'8%'8aroont is made an integral part of this fo.w. Jirt.II provides that 
each of the following acts i r ecoenisod o.o a or:1me nnd cmurrera.tea under 
(a), criioos o.gain~t pca.ce, w;J0r (b) w,r c:. ir.x:, under <o), crimes 
against huma.nity> and unclcr l d1 , oomberehip inn c, tego1,y of a. crir.d.no.1 
grrup or organisation deolarc:a crimin~l uv ~bu Intorn~tionnl Military 
Tribunal_. 

We ore here c onccrnud w:l.th cri:roos n[:ni. ist nwnnnicy. 'l'rio respective 
provision of Law No.10 roads as follov~~ 

11 ( c) Crims O.ffl ~-Hur,1<.mi ty, J, tr,x:i tio s .:in, of fe ooos; 
il')Oluding but n t lird ted t o m.1.riJer, extermination:, enslave­
ment, deportation, iq,risoru;ient, t orture, r f\pe, or other 
inhurnano acts com1ru~tca against arff civHinn po ulo.tion, 
or persecutions on poli ticcl., r no i a.1. or religious grounds, 
whether or not j n v.iolution of th d .r::icrntic laws of the 
country -.-mere pcrpett·nted. " · 

If we compare tho definition of' "Crir.l;s ~al nst Huuani ty" unclor 
Law No. 10 with the defini a on of crimes against hurmnity in the Charter, 
we find tho follovring uiff0ronces: 

(1) Th€. d efinition Jf L--1vr No.10 boJ:ins with tho vtordo 11 /~trdcitiea and 
offences, including b t not limited to • u." Those words a.re not 
contained in tho Chartc:!'. This rooans that tho ol'lUn:)rution in the 
Charter is exhaustive, in Lo.w No.,10 exoJ'!t)lative. This diffc:rence does 
"lot lllnot.nt to too much, b(jcaU3c the words used in .c Charter, "or 
other· inhumane acts", ar e so vii.de tha t the enwooro.tion is, in praotioe, 
also only exen;;,lative. · 

( 2) Among the acts emuoornted in Ln.w No.10 ore the followine , which are 
:.> .t. tture d II not enurnorQ.tcd in the Clmrtcr,mul¥.-l;v: 11 :b,pr ·nonioon .. , or an ro.pe • 

(3) The word ,;and" befoI'f' ''othor. :i.nl_n~nc oots 0 is rep~cod ~n lnw 
No.10 by tho ',ford "or". Thi.s a~r.:i.n indicates that the intention of the 
nnkor:J of Lnw Nr .10 vms to Jivo it o. vrlcler sc pu, a lthough tho 
practionl eff'oct of this '11 tex-n.tion sr.ould not be too grea t. 

( 4) Tho words "befor u or uurin° tho war" nrc ~~t od in L.m No, 10 
T• is submitted that t ·s olt~r nti on has no prnc~ical importance 
be,_,..., ,. · ~- ;-1~cr pr a vi.s i ons of L " No. lb it is qui to cleo.r that 
Law No 10 t oo u: ~, ~ ... s t cri~s cuM ~ tcd both before an during the 
V/('I . • Ono of tho p .,• ,;_,..~ -,,q "Ti~ t: .i- ,nt i~ 1.r t. II( :> ) of L,sr No.10 

• 
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rogarding the Statutes of Limitation. (See para.XI of Doo.Misc.9). 

Tho omission of thL· words "before or during the wnr" m.·w havo the 
roo.son that the legislators intended tho.t tho provisions should cover 
not only acts convni tted before and during the wnz; but also aots comni tted 
after the war. 

( 5) Lo.w NgvJO does not contain the, ·ilords "in oxocution of or in 
connection th aqy crLne within the jurisdiction o1' the Tribunal", 
%is, ot course, is tho most fundaloontal o.nd moat striking difference 
between the Charter and Law No.10, partioulo.rly in view of tho great 
importanoo o.ttdb ted by th Interruiti,Jnal Military ~'ribuno.1 to those wry 
words. Fran this difference •between tho tQxt of t."w Charter ll.nd the 
text of Law No.10, it follows that this ~ortant qUAlifica:ti'on ot· the 
term "Crime nga,inst Humnnity", as uncJorstood by the Internntiono.l Military 
Tribuno.1, is entirely ~nt 179liaabl~ in proceedings uri:or Lo.w No.10. 
Contrary to what wns so.icJ by · tlw· Int rnational M:l.litu.r ,v Tribunal with 
regard to the law to be apy,lied by the International :ilitary T ribunnl 
on p.16927 (quoted supro. L:), it is not necessary undor Law No.10 to . 
prove that o.ots, to full UH or the notion of crime ago.inst hunnnity 
rr.l. thin the mcn.ning of Law No.10, nrust haw been in ex .cution of', or in 
connection with n crime ·:.i.inst peace or a rre:r crime in the narrower 
sense. 

Tho effect of this fundrurental difference betwee n tho Charter on the 
one hand, and Law No. 10 on the other, nnkos the whole jurisprudence evolved 
by the International Militnry TribW1Ul ni.th o. view t restricting crimes 
ngninst humanity t o those closely connected vii.th tho war, irrelevant for 
the cour-ts which are denling or will c dealing with cri.Ioos ugo.inst 
humanity under Lo.w No,J.0 0 

It soerna, on first sight, t o be r thcr sta.rtlinc tha t the law 
o.pplied to the major wa:r criminals who ~ro tried under tho Charter, 
should be less comprehensive and thorCJ1"'oro less severe than the lo.w 
appliocl to not-so-high-ranking porp tro.tors. To this objection it JOD:Y 
bo ropliod: 

(o.) That it is only a thooroticnl nnd dootriml one , because the mujor 
vmr crimi.nnls v,orc cuught in the not of' the law in spite of the 
quo.lificntion c ontained in .At-t.6(0) of the Charter • 

(b) Thnt the triking difference in the texts of tho Chorter on tho 
one hand, and of L~v, No. 10 on too othc:r, doos not pen:n. t of a.ey other 
interprotation. /Ther e romnins one oiffioulty in the interpreta tion of 
Law N0 .10. Art. t makes the London Charter an integral part of the Law • 
.Art.II c ontains, o.s shown, provisions respecting, inter nlia, crimes 
against hum1nity, which clifferfrom the Loru on Charter. Which provision 
is to provo.il? I submit tho.t .Art.II ia the operative provision, the 
quoted pnrt of Article I only incorporating the provisions_regnrding 
maj or wor criminals in the local law of G rmnny. The etnl t, or 
innocence of p rsons nth r t ho.n the major~ criminals, is, in Jl\Y view, 
governed by rticle TI. 

I undorsto.nd thnt o. Co.rryine-out-Law t o the Control Counci l Lo.w No. 
10 has boon propnr a · tho British ~uthoritios for the British zone. 
Tt moy be that t ho t t oont bf t he law, o.s c ..,n u :i.~o1 in this paragraph 
;71 l , '-',we t o be supplemc.mted or quo.lif:l.ecl •·•'1L the text of the Carrying­
ou t-Lo.w .- - t Br.i..ti~h 7."'1" i .. "":r.::. ol e . 
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In considering tho judBIOOnt of the International Mili tar,y Tribunal 
in its bear:lng oi, the activities ot tho O:mnission, it should be borne 
in mind that the approach of the International Mil.1tary Tribunal and, 
for 'that matter, ot DJ'\Y ether court ·administering penal law, to certain 
facts and their logl\l relevanoe, must neoesaarily be ditterent from 'the · 
approach to tho 88DXl tacts by the United Nations W'a,r Crimea Oonal.aaion. 
Wllilo the Intorno.tione.l lf:llitary Tribunal o.s a col.rt of law has had to 
establish, o.nd did aotual.l;y establish, whether a certain tact is proved 
"beyond reaaono.ble ' dew>t" (of. the o.oquittal of Sohaoht, (p.17022) and 
the aoqui ttal ot Po.pen ( p.17051 )), the Conmt.ssion ho.a only to decide 
wheth~r thore is a prim faoie case agai mt o. oortain person or a grrup 
at' porsons. 

ibo Oomnission has further to consider that the law to bo applied 
t o •or:1.mos against hunanity" by national., oooupational or mili.tary 
courts need not necessarily be the scu ie ns the law which was applied by 
tho Nurenl>erg Tr:lbunale With rtigard to Ge~, it hos been shown in 
paragraph XXVllI supro. that too lAw loid down by the Control CoWlOil 
differs fran tho law of the Olartor. 

,· 



• 

• 

1.rU.6-J.. 
29th Octowr, ].94,6. 

UNITBD NATIONS WAR ORIMIS OOMKISSION. 

00100:l::l:BB III 

Yugoslav-Italian charges of Orimes a~nst 
Humanity referred to Oomml.ttee III by 
Oalllll.ttee I. 

Dratt Report by Oollllllttee III. 

By the Seoretary to Oomml.ttee III. 

L Ooallllttee I has been exomining a oonaiderable mmber of 
obargea brought by the Yugoslav No.tional ottioe against certain 
Italian national.a. These charges include Charges Nca.1323,14,62, 
3296, 4031, 4032, 4033, 4034-,· 4035, 4036, 4037• Of these charges, 
the Oharges Nos.1462 and 1.1Jj7 deal with the same taots. 

The ·charges mentioned were referred to Ooamdttce llI by 
Oomm:Lttee I, the tel1118 of' referenoe bei,lg that Oommittee Ill should 
gl.ve ita opinion as to whether or not the alleged crimes should be 
oonsidered as Ori.mes Against Humanity, and tor who.t reasons. 

II. The facts ot the oases referred to Committee III are reprod-
uoed in Docs.IIJ/32, IIJ/45 and IIJ/.56. The Yugoslav rep~aentative 
on the United Nations War Ori.mes Commission, Dr.R.ZIVRDV!d, supplemented 
the charges by two memoranda, whioh are oontained in Doos.III/57 and 
ID/59. 

IIL . In the meeting ot Conmittee III held on 2nd October,1946, 
(Oommittee III Minutes 21/4,6)Dr.ZIVRDVIO proposed that the oonsider­

. ·ation ot the oase No.1323(anne:x to I)oo.II.r/32) should be adjourned, 
· be0011se it was not ·directly oonnooted with the other oases erumerated 
. above. Thia was agreed to by Oonmittee · III o.nd this report deals 

aooordingly with all the oases mentioned in para I of this paper, with 
the uoepti.on ot the Cho.rge No.1323, on which a special report will be 
prepared in due course. 

J.V. !Prom the following report, it will be seen that the individ-
ual charees brought by the Yugoslav National Office, arn dealt with 
in this report, deal in sane oases with a considerable mmber ot 
dif'f'erent sets of faots. On some ot suoh sets of taots, or "oountlf, 
the intorma.tion so far produoed by the Yugoslav National Offioe was 
not oonaidered sufficient o.nd , the decision on some oounts. has a.ooord­
ingly o.lso been adjourned until additional intormo.tion is forth.caning. 

V. In presenting this report, Committee III states& 

l. That it is not oonoerned with the question whether the 
persons o~ged by the Yugoslav governnent should be listed 
by the Oomml.ssion o.t the instance of the Yugosla · government. 

2. That it is not oonoerned with tho question whether the 
, persons shnt 111.f 1>o :3JCtradited or honded over to the Yugoslav 

goverrmon • 

3• That it is not oonoerned yd.th the guilt of ea.oh individual 
aooused. · 

The only question on which Oommittee III has to give its opinion is 
whether the fo.ots set out in the Yugoslav oharges oonstitute crimes 
against b.unanity run if so, to give the reasons. The \.O.Sk of Committee 

' , 
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III is therefore ~strioted too. reply to this theoretical legal 
question onlyj\ 

Considering thtJ ohurgoa referred to it fror.1 this reatrio'ted 
o.ngle, Committee III makes the obsorva.tions oonto.inad in the follov1ing 
paragraphs of this pt:\1)8r, 

VL Oase N~13296(Doo.j_II/45) 
This oharge contains eight different oounts, with which 

Committee Ill denlt ns follows:-

Oount l. . 
The decision wo.s adjourned until the Yuaosla.v Na.tionnl Office 
could sugply._~~rther i.ni'o~~ion. ' 

dounts 2 and J. 
There the o.ocuse.d is charged tndt his troops, in a t~rror ro.id, 
pillaged the prqporty of' ,throe· people, a.m. tha.t o. unit of his 
troops ·beo.t a.nd.•;ortured 0,. man, threatening him with dealh am. 
looting his belongiJles. · ,, 

In the OQUrse of tne discussion of these charges, the question 
~s raised v1hether oriznes agnj.nst property oould be oonaidered 

• 

o.s orimes n.go.inEt-. humanity, .· and it v,aa P9inted out by some 
speakers· that the acts oo~ when rebellion against the Italian 
authorities W:lB in progress. It was also pointed out that it was 

relovant whether or not the acts were oanmitted in the ouurse 

• 

of' operations against pQl'tisa.ns, am if' this wns not the oo.se, whetho:­
they were_., ocrnmi.ttod a.ooording j;o_ o. _po.ttern, the object of which vm.s 
the persooution of the civilian PoNla.tion for politiool or r.1cial 
growns • . The 7i'ugoslo.v· represento.tive, ori ~he other hand, ~1 tho 
Oommitteo 1 s attention to the f'aot that the orimes tlesoribed in 
Counts 2 ~ .3( and :f'or that matter, all crimes oha.rged in caso No., 

.. . 3~6) had been oommitted after· the Italian am1stioe ::inl that, 
· · ' aooordinely, the aooused were rebels in relntion to their own 

13ove1'111l8nt, which had oapitula.ted to the Al.lies. They ha.d; in ti10 
Yugosln.v representative• s sub!u.ssion, no olaim to the sto.tus of' a 
belligerent foroe. Other members replied t~t the "Fasoistt-Republ.toan" 
f'oroes via. f L\Cti had, been treo.ted by tt¥t Allies as oombatont 
bel.ligere·rit units. The Oommitteo· oame to the oonolusion that too 
facts as .alleged in oounta 2 and 3 were orimes and that it will 
decide ,·thetn~r they,_fnll "tinder the notion of crimes c nst tn.unnnity., 
when considering ~~ vloole of the oases subnitted. 

Oount 4= 
This count deals with two d.lf'f erent sets of f'acts. In its first 
parngr~h, one of tha o.oouoed is charged that n unit um.er his 
command; ' o.rrested ap inhabitant ·.and deported him 'to o. oonoentration 
comp _in Gerinany" _..~ to this, the Oor.un:l. ttett O!ll!le to the name 
conclusion a.s vrlth regard to oounts 2 am. 3, . namely that a prima 
faois c:ise fo~ a or;une havine been oommittod has been mo.de out, and 
that ~ho queation .of' its olassifioation as a crime against humanity 
would he oonsid.er.ed vrhen 1B whole of the oharges will have been 
under review. 

The seoom pnr~aph of Count 4( regardil'l6 the killine of Kami.lo 
SteponoiJ)wa.a adjourned un~il the Yugoslo.v National Offioe will have 
had supplied info:nna.tion rego.rding the question vil\Y the victim hod 
been killed. 

~ts.5_,J ~_z. 
These three cou +;:- ... J 1 1c..iJ •'fltl. &'ill'l.ge • The decision of Oommittee 
III vro.s to the sar.ie effect a.a in the above-q 10tod counts two and 
three. 

-
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Oount a. 
This oount oontains a char.go tr~t 11. Commander of the Partisan 
Brigade was taken to a hous~, Vlhere he was tied' to the stair-
oase for two cla.ys, beo.ten ~ll1u tortured.. · He wo.s then taken to 
the River Isonzo and shot without trial. The Oormmlttee deoided 
that the torture and the shooting without trial oonatituted a orime, 
the qualifioation of vthioh would be oonsidered in oonneotion 
with the whole of the ohargt,o wbnittod. 

Oase No :4031. 

Oounts l and 2. 
are, o.ooorcling to the staterrcnt by Dr.Zivkovio, important as 
illustrations of a. pattern, 1::ut were not oharr1-es in themselves. 

Count 3. 
This oount denls with opening firt> on people in a haae, the 
wounling of two Yu3oslav students wht..) were inside and who ware 
arrested .tocether with two other men. The house was blrnt 
down, alle~~'h ~s~"loo 0~~1'11~.tiQ .. ~v­
olusion t a orllll~ a'gafnsr'fJiiihluuiyuWO\.ilcfoe~~c!•in 
oonneotion th the other chn.rii;esG The Committee did not, 
however, reea.I'(]. the mere arrest of tw stuclen. ts nnd two other 
menu itself as a orime. 

Couhts I+ and 5, 
These two oounts refer to shooting of captured partisans 
without trial. The Oommitte<:> is of the opinion that the faots 
establish a .Prima faoie onse of~ orime, the qualit'ioation of 
whioh will be considered in connection \'Ii th othe~ oharges 
subnittedo · 

Count 6. 
This oase refers t o the wanton destruotion by fire of a house. 
Here again, the Committee is of the opinion that a pr.1.ma. f'aoie 
case of a orime has been established. 

Oount ]• 
This -count consists of thr-3e different sets of f'aots desoribed 
in three paragraphs, 

Paragraphs l and 3 of OO\.\llt 7 were n.cljourned. 

As to para.graph 2_. v,hioh oontains the charge of ob(>otj.-ns oiviliana 
arrested for violation of a ·ourfew v,h:i.le allegedly trying to 
esoa.pe, the Oanmittee considers thnt there is a reasonable 
suspicion of n orime having been oommitted, the <pal.ifioation 
of which will be considered in conneotion with the whole scheme. 

Count a. 
This count concerns the shooting ot· a captured partisan while 
allegedly trying to esoape. The Committee oonsiders this oha.rge 
as a prima faoie case of n orime. 

VIIL Oase N~3~ 
This cge oo~oern~ the pill~qing of villnges, setting fire to 

houses and the nurcler and deportntion of persons. The oommittee deoided 
that a prinn fa.oie case of a crime had been made out. 

IX. Oase_l!q_e_M>J.3_., 
The eaiiiiirttee arrived at the same decision with regard to this oruse, 

oount 1 of which oonoerns the shooting ot nine hostages, and the second 
the shooting of threo waner4 ·m er the pretenoo that they attempted to 
escape, 
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O!Mle No. 4034, 
Counts 1 to 5 ot this 
oharge refor \ot~ 

Oount 1. 
I~aoment ot 4-5 men and deportation to oonoel\tration 
oomps in Gel'ffl81\Y• 

~~-~ ' 
A io-oailed "mopp1J18 up" action, in 'the oourae of whioh 
persona were arrested, one ot them hanged, the othem released, 
am the village pillaged. The hanglng took plaoe without trial. 

~ and oa.pture of partisans, talc:lng aome of them to 
a house; stripping some ot them and torturing them to &lath. 

Oount 4. 
The hanging of f'our men without trial, 

~ ot o. village, setting houses on tire, killing 
people, inoluding women and children. 

The oazm:lttee oonaidered that with regard to all five 
oounta, a prima f'aoi8 oaae of a orime had be•~ ~ out. · 

The oharg9 preferred in Count 6 of' the some case ,ma 
abandoned by Dr,Zivkovioe 

Oo.ae No.¥?J5• 
Oount 1. 
The Yugoslav represento.tive pointed out tha.t the of'tenoes 
alleged to have been oormdtted under oount l(am. alao oounts 
7,8,9 and 1,) were oamn:l.tted arbitrcu-ily. The 0amnittee oame 
to the oonclusion that the shooting alleged under Oount l 
oonatitutes a pr.1ma. f'Mie oaae of a or.lme. 

Count 2. 
l'he Yugoslo.y representative abandoned this oount. 

Oount~ . 
Here r Committee oame to the same oonoluaion OJI 1n 
respeot of oount 1. 

Ooun~ . 
11ie al.av representative abandoned oount ~ 

Ocwlt ,. ' . 
'1'6e 0anmittee adjourned this oount on the suggestion ot the 
Yugoslav representative. 

• l 

C 

I ; . 

. ' 
0ount 6, I 
· fli!a. oount we.a o.bandoned by the Yugoalav representative as to.r 
as the olleged robbery was oonoemed. 'fl1e 1booting however 
oonatitutes,in the Oommittee' a opinion, o. prime. taoie oaae ot 
a orime. 

Oounta 7,8 anc19. 
& same ·aiwlles to the shooting alleged unier oounts 7,8 am 9. 

Count lQ• 
'l'iie Yugoslav represe. t '3.tive explained that l:tY intemnent 1n 
GelT.181\V, internment in a oonoentration oamp ,ma meant. The 
Oamld.ttee oame t~refore to the oonolua:l.on that as tar as 
deportations to oonoentra~ion oomps,.. oonoerned, a prim& 
taoie on.ae of a orime had been made out. 
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Oounts 11 ODl 12. As tor llB the deportations to Oonoentx-ation · 
orunpa alleged urder these oounts are oonoemed, the Oommit.teo 
found a pr.I.ma faoie cnse of a orime~ 

Oount 13. The same applies to the taots alleged urder oount 
13 as far as the shooting of the viot:lm is oonoerned. 

Oount i;. . 
With regard to the alleged beating an:1 torture of the victim, 
the oommittee finis a prima faoie oa.se of a crime. 

Oase No,~6, · ·. . · · 
The Yugosa.v representative nbandoned the charge of wro~ 

arrest, 4s regards the detaining without food and the order that victims 
be sent to oonoentration camps, the Committee find a prima faoie oase ot 
a orime to be established. 

The oase was adjourned ns tar as the oommitting of a orime 
by ordering toroed 18'.bour wa.s alleged. · 

XIII, Oase Noe4Q37, 
Here the Oamd.ttee dealt with the counts reproduced in 

parSlFaph I c,l pa.3e 11 of Doo~III/56 in the following woy:-

Oount 1, 
The Ociiimitilee a.djoumed the oonaideration .of this oase an:l 
asked the Yugoslav National offioe, to rumish the text of the 
regulations whioh were in foroe in the oooupied Yugoslav 
region of Ljubljana., 

Oount 2, 
Here the Oolllnitt'ee· arrived at the opinion that .the shooting 
of the prisoner ~lon during an alleged attempt. to 
eaoape oonatituted a orime, 

Oounts 3~am 5, 
The Yugo ~v representative explained · that apart. from the 
oharne ot killing a pe.rtiaan, the faots desoribed UJl(ler these 
oounts were brought torwaz:d to illustrate the general atmosphe::t>S 
and did not purport to al;tege that they were or:iJDes in themselves • . 
The deoision on the oharge in count 4-, regarding the ·ld.lling of 
a partisan naiood Sasa, ,a.a adjourned, to enable the .Yugoslav 
National oftioe to furniish•further infonnation on the .oiroum-
·sta.rwes of the killinzl•. · 

Oount 6, 
The oonaideration ot this oount was adjourned, the Yugoslav 
National oftioe ·promisinB to give further information 
respecting the ·oiroumstanoes of the killing .of the three 
partisans. · 

~ta 7,a.9,10 abd. 11. ... . . 
Yugoslav representative declared that the fa.ots oonta.ined 

in these points were recorded only for illustrntioD of the . 
general atmosp~re. 

Oount 12. 
The Yugoslav ~presentative supplemente~ the charge by stat:i.ns 
that the homes of the. killed partis.ana had been set on fire 
deliberately and without military neoessity a1'¥l certainly 
not 1n the oourae of fighting. Thereupon the Committee 
deoided tho.t this wanton destruction .of property oonatitutes 
o. ori.me, the opinion on the qua.lifioat.ion of whioh ·w111 be 
expressed in oonneotion with the other alleged faots. 
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Oount~ The Ottee oome to the conclusion that the shooting 
ot a young man tor ahoutil'lB ooomuniat slogans, and 
slo3ans advooatine the freedom of Slovenia, ma4e out a 
prima taoie oase of a or:l.me, both in. the e~ ot his 
having been shot without trial, ~ in the event of a 
trial ho.vina be~'n h.eld, beoause the pmiabnent would 
in aey oase have boon excessive. 

. . 

t;unaoM:ittee 0~8 t~ t~ ~nolu
0

siori"t~~:·a .pr.~ tnoie 
·o~ of a orime ooniaj.~ted by the ~ton, dres~ruotion ot 
two houses had been tnll.Cle out. . . , 

Count 15• . 
sub--para 1. - The Cot?Jld,ttee deoided t~~ the sending 
of the relatives to oonoentration oampi, _oonstituted a 
c~ime. · - r 

sub-para.graph 2. - 'l'h.i.s oase v,as _adjourned. until further 
intorma.ti~n would be foI~hooming. · · . · 

Counts 1~ and 170 . · · 
i'he donimittee arrivt:1<1 :it the opinion that the taots 
described there(internment of relatives ot young people 
in conoentration c.)Jllps) constituted a orime • 

Oount 18. . 
The deoision on this count· was adjourned~- , .. · • 

With regard to .the counts contained in oa.ett No,~37 
(Doc.III/56 under II) the opinion ot the Oaiimlttee is as 
tollQWB 1- . ·. · 

~unt 1. · 
he killil'l8 of a man while allegedly attempting to esoape 

constitutes a crime. The same applie, to the wanton 
destruction ot 81 ruild.inis aenl.t w:Lth -umer the same ~ountq 

.Count 2. 
Thia oaae wns adjourned for the ·same reasons as oount l 
ot parasraph I and the Yugoslav National Ottioe was aked to 
provide the text of · the provisiona valid in Ljubljana 
provinoe. · · 

r 

XIV. The Committee took note of . the · .two papers m/57 and · 
III/59 presented ·by the Yugoslav rep~~n'tative, pa.rtioularly of the 
speech made by Mussolini in Go'rizia on . 31st July, 19421 where Mussolini, 
in words, the bearing of which is \l!lam°t>igl®a., announoed that he had 
given the order to change the methods of dealing with Italian oitizena 
ot the Yugoslav race railica.llyo Mtuiuolini spoke cf the "inflexibility 
of the Roman law", from whioh allegedly followed that those who refuse 
to give up their nnd dreams should know that they will be completely 
annihilated ard that their property will literally be razed to the 
ground. Mussolini roterred to an alleged tao~ that a.tter one 
barbario tribe had tried to ntta.ok the Romans ttn,ee times, Caesar 
gave the order to annihilate all the males ot that Population. It 
30ea without s¢ng that um.er the "barbaric tribe", the PoIUlation 
ot Yugoalav origin, liv~ in the Julian Ma.rah, was meant. · 

The Committee considers Mu880lini's speeoh particularly 
relevant, because- of the opinion which it has expressed in its 
preliminary report oor,t!\i T\i~ "Genoral Proposi t1ons11 defininB the 
tam crimes againot hwnanit:,(Doo-:0, an). 
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In this po.per, Oomnd.ttoe III has st ted that in its opinion, 
isolated on.pee do not foll vri thin t ho notion of crimes against 
l'llma.nity. As a rule, oyatell'l:.ltio nuuw c..otion, portioularly if' it oon 
be shown to be authoritative, will bo neoeasary to tranafonn a oanmon 
ori.me, puniohable merely under 1m.mioipol law, into n. orime against 
1Jumanity, whioh tbls beoanes also thu concern of International Lo.w 
{para 6 of Doo.0.201). The authoritative oharaoter of the orimes 
alleged by the Yugosla.v National oi':t'ioe could not be establisbod more 
olea.r~ than by the wlmission by the then Diota tor of Ital,y that all 
the orimes, not only _against . the life nnd liberty ot Italian oitizena 
of Yugoslav raoe, 1:ut also against their pro~rty, have been ordered mi. 
instigated by him. · · · . . ·· 

Pran tho imividu~ Yur,oolav ohargea~ as _ano,lysed above, in . . . . ·.·' 
oonneotion with tho apeeoh "by llisrioli.11:!,; . .d.t appt3crti tl?,at a groat mmber . 
of examples of orimeu have· boun· ostabllshad, : inolud:ul8 o.ota ot .m.mler, 
e'xtentimtion, enslavement, deporta.tion a.nd other inhumane a.ota oanmi.tted 
against the oivilian popul.JJ.tion, an:l persecutions on politioal -an:l 
ra.oial groun:ls. Tho Qanntl.ttee pariioul:arly points out -tho.t prima tao:le 
oases have been mado out: , 

ahootin3 Qf pr1soneris wnil:e pllegttd.1.y t:.. .. yi:r:iB to -esoo.~ are 
oontnined ih chnree 40.}.!.·, 00'.m~s 7(para. 2) aid 8-J in oharge 
4033, count 2J in _oharge 40:}7 ;, paraernph I _ ~unt 2 and 
pa.rngrixph ll OOUJ?-t 1(1)°; · : . ~ · , · · 

shooting of host~ee:onae 4033,oount ·1, 

intermwnl; under inhunane conlitiona, oase NoJ4036,oount 
l(l)J 

torture - oa.se No.,3296., counts 3 ·&· 8; ·case 403J, oount 3i 
oase 4035,oount 14J ="" 

deportntion to oonoontration comps - case 3296,count 4-(1); 
oaae 403lt-,oount l;onae 4035~oounts 10,ll1 12J oase 4037,counte 
15(1) and 16; 

IIUl'der ani attempted nurdeI·.,case 3296, oount 8J 4035,oounts 
1,3,6,7,8,9,13J case 4037,oount 13; 

wo.nton destruction of proper~y, oase 4031,oounts 3(2) and 
6J oaae 40)7,oounts 12 and 14-i case 4037(1),oounta 12 an:l 
llt, and (II) oount lJ 

emoution without trin.1, cnse 4031,oounts Lt- & 5; and oase 
4034, counts 2 nr.d. 4; 

pillage, case 3296,oounts 2,302 para 4) 5,6,7. 

different other inhumrole nots, c · so 4032;case 4034 oount 5. 

XVL The Intarno.tional Military TribunaJ. a.t Nurooiberg, in its jud8Jllent 
against the major Gennan war or:tminols stated on page 16,927 of the 
offioial transoript(quoted in Doo.IU/62,pnrn IX,page 6) the followingr-

"To constitute crimes ngn.i.nat b.unanity, the aots relied on betoro 
the outbreak of vm.r must have been in execution of, or in oonnc,at:lon 
vri th, al\Y or'ime wl th1n the jur:todiotion of the Tribunal. The · 
Tril:unal is of the opinion that revolting o.nd horrible as IMJ\Y CJ~ 

these orimes were, it baa not been satisfactorily proved that they 
were done in executton of, or in oonneotion with any auoh crime. 
The Tril:mlal oannot, therof'ore, mo.lee a general deolaratiob thl\t the 
aots before l939 were c:-imeo o.gainst hwnrutlty within the meon:illg of 
the Charter, but fFOJll the beginning of the war in 1939, war crimes 1 

were oamnitted on a vnst sea.le, whioh were also orimes against 
hwnonity; a.nd insofar ns the inhumnne acts oharged in the In:liotment, 
and committed o.fter the beginning of the war did not constitute wnr 
crimes, they were o.11 oomrrd tted in execution of, or in oonneotion 
with, the aggressive war, and theref or e constituted crimes ago.inat 
humanity." 
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Thia cliatinotion mode by th.a Intemationo.1 )(ilitary Tribunal ia bo.sed on 
the word.a in Artiole 6( o) ot the Obarter ot the International Military 
Tribunal "in execution ot or in oonneotion with oz,y orlme within th.a 
juriadiotion of 1:he Trib.mol"• In the present oo.ae, it ia not neoesao.ry 
to exalldne the question whether this reatriotion on the notion ot a orime 
age.inat il.uDanity, whioh is irrlioated in the Oharter ot the Intemational 
Military 'l'ribunol, applies also to oaaea like those 'DOW under oonsideration 
by Ooaal.ttee III, beoauae the arimm alleged in the Yugoslav ohnrges: were· 
oommitted durins the war and wre therefore all OCllllll.tted in exeaution of 
or in oonneotion with the aggressive war whioh Italy joined in 1940, 
am. a~arted wagins against Yugoslavia in 1941, ao that it toll.owe that 
the orimea deaoribed in the toregoins paragraphs ot thi.a paper tall with.in 
the notion ot "orimea againat•tunanit;r"• Thia statement refers, ot oourae, 
only to theae ohargea am oounta wh1oh are diaouaaecl in this paper, o.nd 
at present, not to those whioh have been adjourned. 

·----------- .-
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UNITBD NATIONS WAR CRlKES QOMl(ISSION1 

CXi1MI.TTEE III 

The Criminal Organino.tions in the Nureni>erg J'UdpJnont. 

By E5on Schwelb 1 Legal Officer. 

Tho wgal Secretario.t proposes to ciro\i].at~ in 
due course, papers exomining and analysing those 
ports of the Nuremberg Judgment which appear to be 
of practical :lmportanco for the Connd.ssion and for 
its Third and First Conmittees. 

_;fhe present po.per is the st.:cond of this series. 

The first, dealing with the notion of criloos 
ago.inst humnni ty, ns interpretec1 by the International 
Military Tribunal, was circulated as Docwoont III/62. 

C O N T E N 'I' s, 

The Provisions of tho Charter regarding Criminal Organisations. 
The Bindi ~ Oloraoter of the Tribunal 's Declaration. 
Illustration by the Oontrol Council Law No.10, 
Tho Novelty of tho Procedure. 
Judicial Discretion in the Application of Article 9. 
Knowledge of Criminal purposes as the Test for Personal Guilt. 
The Provisions, as interpreted by the Tribunal, are not 

contrary to SJttlod Legal Principles. 
Analysis of the Tribunal's Genoro.l Ruling. 
General Rcconrnendntions by the Tribunal de lego ferenda. 
The AccW1od Org:1nisntions. 
The Leadership Corps of the No.zi party. 
The Gosto.po and SD. 
Tho SS. 
The SA. 
Tho Reich Cabinet (Majority Docision). 
The Reich Cabinet. (Dissenting Opinion c£ Major General 

Nikitohenko~ 
Tho General Staff and Hi8h Oommo.m. (Majority Decision). 
Tho Goneral Staff an High Cccnmnnd. (~isaenting Opinion of 

Major Gon.::..ic•,-.] Nivi Lc,h.r:mlr .) 
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