





























































































































92 WILHELM LIST AND OTHERS

while superior orders do not constitute a defence they may be taken into
consideration in mitigation of punishment.

6. OTHER FACTORS WHICH MAY BE CONSIDERED IN MITIGATION OF
PUNISHMENT

Certain passages from the judgment of the Tribunal on the factors which
may be considered in mitigation of punishment have already been quoted;
they form a useful summary of the considerations which the Tribunal found
relevant in this connection.(') It may be added that in dealing with the
guilt of the accused List, the Tribunal said : ** The failure of the nations of
the world to deal specifically with the problem of hostages and reprisals by
convenuon, treaty, or otherwise, after the close of World War I, creates a
situation that mitigates to some extent the'seriousness of the offence. These
facts may not be employed. however, to free the defendant from the respon-
sibility for crimes committed. They are material only to the extent that
they bear upon the question of mitigation of punishment.™

It would seem that the relatively uncodified nature of the law on hostages
and reprisals also is here regarded as a mitigating circumstance: the Tribunal
is not claiming that the accused could be held guilty in the absence of any
law on the point.

(") See pp. 74-5.
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One of the aims of this series of Reports is to relate in summary
form the course of the most important of the proceedings taken
against persons accused of committing war crimes during the Second
World War, apart from the major war criminals tried by the
Nuremberg and Tokyo International Military Tribunals, but
including those tried by United States Military Tribunals at
Nuremberg. Of necéssity, the trials reported in these volumes
are examples only, since the trials conducted before the various
Allied Courts number well over a thousand. The trials selected
for reporting, however, are those which are thought to be of the
greatest interest legally and in which important points of municipal
and international law arose and were settled.

Each report, however, contains not only the outline of the
proceedings in the trial under review, but also, in a separate section
headed “ Notes on the Case ”, such comments of an explanatory
nature on the legal matters arising in that trial as it has been
thought useful to include. These notes provide also, at suitable
points, general summaries and analyses of the decisions of the
courts on specific points of law derived primarily from a study of
relevant trials already reported upon in the series. Furthermore,
the volumes include, where necessary, Annexes on municipal war
crimes laws, their aim being to explain the law on such matters as
the legal basis and jurisdiction, composition and rules of procedure
on the war crime courts of those countries before whose courts the
trials reported upon in the various volumes were held.

Finally, each volume includes a Foreword by Lord Wright of
Durley, Chairman of the United Nations War Crimes Commission.
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