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United Nations International Criminal Tribunal for the former Yugeslavia
Nations Unies Tribunal Pénal International pour I'Ex-Yougoslavie

Office of the Prosecutor
Buresu du Procureur

P.0. Box 13888 B.P. 13888
2501 EW The Hague 2501 EW La Haye
The Netherlands Pays-Bas

Tel: (31) (70) 344-5330
Fax: (31) (70) 344-5358

TolA: The United Nations

Attn of/ H.E. Ambassador S.M. Kahn ( &fj
A I"attention de: Special Representative of the Secretary-General /o%'
UNAMIR Kigali, Rwanda

From/de: Catherine Cissé, Legal Officer

Number of Pages/ 1+2 &l\
Nombre de Pages: (tncluding Covering Page/couvertuse incluse) ‘,J'Q)}

Date: 22 March, 1995

Fax Numbet/ E }é {L‘/b ‘

Numéro de Télécopie: 001 212 963 3090 ) ’)/(,
Country/Pays: U.S.A. - Rwanda \/

Should this message be incomplete or illegibie, please call (31) (70) 344-5360
Si cette télélecopie est incomplére ou illisible, priere de téléphoner (31) (70} 344-5360

Message: Dear Sir,

As promised please find attached a translation of the interview.

Yours sincerely,
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LE TRIBUN: How do you consider Gladstone’s argument that theze is no sufficient
evidence to charge the criminals?

PROSECUTOR N.F.: I got astonished. Normally he will present to that [nternations)
Tribuns! evidences we will have given him. . We hold them here in Rwanda,
Furthermore, those people sent by UN to cellect pisces of information didn’t do
anything if up to now they hudn’t fourkd anything. Or maybe Goldstone keeps them for'
reasons known to him. As I said, this Interhationa! Tribunal is cheating on vs. In
Yugosleviaa similer mmmum person arrested,

LE TRIBUN: Whatdayouthmkmbs,danefmmbunﬂnoum

— PROSECUTOR N.E.: The Government shoyld appoint many Judiciary Police Officers,
provide equipment and magistrates. ¥or enmple, in Kigali ptison there are more than
seven thousand prisoners; if'] could have 6 Judiciary Police afficers and 10 Deputy
public Prosecutors, 3 robust vehicles and 10 typists sach with his or her machine I can
finish 4,000 files in two months. IF aleo they could give us the already available
equipment we would start. T blame the government. We don’t werk in gond conditions
.8, in our offices whem it rains, we get soaked.

LE TRIBUN: Apart from being prosecutor, you belong to & human right organization,
What do you do at this level? What do you do for children i jail with their mothers?

PROSECUTOR N.F.: At this lovel, we visit the detainees and halp them to find their
relatives, meMmhmmllmmqmnmth:whulaeowmimwthonwhp
were killed and the killers. The government should Iook for bow to console those whose
fumily members have been killed and the eripples of the massacres. This will lead to
peaceful cobabitation. As for children in jail with their mothers some have nowhere else
to live, there are criminals and others 2re taken a3 hostages by their mothers so that they
can get released. For this last cese, I consult the Minster on how these innocert children
can be released and if necevsary by forve. However this meagure doesn’t concem
children who took part in the killings.
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ACCORDING TO PROSECUTOR NSANZUWERE THE HUMAN RIGHTS LEAVE
MUCH 10 BE DESIRED (Lo Tribun du Peuple No, 44)

On 28/%8/1998 we held an interview with the Prosecutor NSANZUWERA
Francois in his office about the situation of the human rights,

LE TRIBUN: How do you see the situation of the humaen rights?

PROSECUTOR NF.; They are aot filly respected. In these days I am not happy with
the way people are arrested. The fact that 2 good number of them took part in the
genocide and the massacres doean't justify the summary arrests. 1 woukl condemn those
disappesrences, night arrests, etc... However there is maybe no more imprisonment in
the cortainers. E.g on 27/2/55 my deputy prosecutor told me thet my Judiciary Police

R Inspector hae been arrested by the gendarmierie under the allegation that ke took part in

' the genocide. 1don’t deny this but the luws should be spplied. If they had brought me

his dossier T would have imprisoned kim myself since it is ia my duty. In the country
where the rule of law prevaily, if things continue in this way we can’t go any farther and
in my view we wouldn’t differ from the ciminals, If nothing is done to ersdicats this sed
situation, I will reaign from my job-and be d barrigter instead of carrying the taad of what
I am not responsible for. Prisoners consitule 8 problam.

1don't suggest to slop, arresting people, but since on Thursday the commisaicn
in charge of selecting the accused bad stopped I am concerned by people in prison and
these of outaide. Furtbermore, I don't agree with the decision of the prefectural security
committes of Kigali town which asked that commission to stop under the pretext of
insecurity! This mcans that the arrested people must stay in prison. In addition, the
problem of houses is still unsolved.

LE TRIBUN: Who were the members of this commission gnd what was the reason o be
stopped?

PROSECUTOR N.F.. This cotmmission is composed of the representative of

. gendermerie, the representative of DMI end the ather frum intelligeoce Buresy. This
commission was stopped beoause the representative of Gendamerie and DMI didn’t
-approve the intruzion of the intelligence service, There was 5o legal basis creating this
comntission. It has been cstablished only to take sway my right. T asked the Minister of
Justioce to create this commission when the 40 persons released by the tribunal were
rearrested by soldiers and transfecred to anbther place.

To avoid ancther misunderstanding, I requested that someone be appointed to
work with tme in harmony but thete is no lew which established that commission. Due to
this misunderstanding, on Thursdky 23/2/1995 o selection took place and posaibly it
will bo the same on 2/3/1995 and those wiho should be released will continue suffering
from this injustice.
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UNAMIR-MINUAR

THE SPECIAL REPRESENTATIVE OF THE UN SECRETARY-GENERAL IN
RWANDA HOLDS PRESS BRIEFING WITH THE FORCE COMMANDER AND THE
DEPUTY PROSECUTOR OF THE INTERNATIONAL TRIBUNAL

The UNAMIR Force Commander, Major General Guy Tousignant and the Deputy
Prosecutor of the International Tibunal, Mr. Honoré Rakotomanana, took part today in the press
briefing which the Special Representative of the UN Secretary-General, Ambassador Shaharyar M.
Khan, gives every week to the local and international media.

Ambassador Khan talked about the two issues of great concern, namely, genocide and
overcrowded prisons. He observed that with the approach of April 7, date on which genocide was
launched, he had not seen any particular tension or too much fear in areas he had visited lately.

On the issue of overcrowded prisons, where conditions are sometimes inhuman, the Special
Representative stated that UNAMIR is doing all it can to help expand prison facilities, as a short-
term solution to alleviate congestion among detainees. He added that the other solution under way
is the restoration of the judicial system in Rwanda, which is being carried out with the assistance
of relevant aid organisations.

In his address on the same occasion, Major General Tousignant stressed the remarkable
progress achieved in restoring peace and security.

"A year ago", he explained, "Rwanda was a broken nation, but now the rebirth and
rebuilding have begun and we are making steady progress towards the healing of
the country."

The Force Commander pointed out the two main challenges that lay ahead for Rwanda: the
safe return of refugees and displaced persons back to their homes and the restoration of a sound
and fair judicial system.

The. Deputy Prosecutor of the International Tribunal read out a message from Judge
Goldstone, the ifrosecutor of the said Tribunal, in which he indicated that investigations carried out
so far have led to the identification of 400 suspects who are likely to be tried for genocide and
crimes against fmmanity. Some of the suspects are still in Rwanda, while others are elsewhere in
Africa, Europe %nd North America. Mr. Rakotomanana explained that the Iuternational Tribunal
requires the cooperation of various countries invoived in order to hand over the suspects to the

Tribunal.

0



The UNICEF Representative, Mr. Patrick McCormick, also addressed the Press. He said that
UNICEF is helping to evacuate 200 young detainees from ordinary prisons to the detention Center for
the youth in Gitarama, about 42 Kms from Kigali. This will continue throughout this month. Some
of the children accused of participation in genocide are extremely young - the youngest being ahout
five years of age. Mr. McCormick added that his Office is negotiating with the Minister of Justice
for the transfer of 1019 more children prisoners. The first trial involving children will start on April
6, 1995.

Concerning activities to mark the first anniversary of genocide, UNICEF is organising, on April
5 and 6, a seminar on trauma from the genocide experience. Several hundreds of traumatized
children are undergoing treatment through a special programme set up by UNICEF.

Answering questions from the Press, the Special Representative said that even though
Rwanda’s judicial system is not yet properly restored, some trials can still be conducted. He added
that putting off the trials until the system becomes perfect would entail too long a delay for the
cases to start.

The Deputy Prosecutor of the International Tribunal observed, in that regard, that Rwanda
being a sovereign State, it has the right to try the suspects as soon as its judges consider that the
investigations are over and the files ready. The six detainees, expected to appear in court on April
6, are not part of the 400 persons deemed to be suspecis by the International Tribunal
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5 April 1995

INFORMATION NOTE

The Deputy Prosecutor of the International Tribunal Calls for
Cooperation

The Deputy Prosecutor of the International Tribunal for Rwanda has taken up office in Kigali.
It is a fundamental step for justice and national reconciliation in Rwanda.

The International Tribunal is entrusted with the responsibility to judge the main authors of
genocidal acts and crimes against humanity between April and July 1994. That is to say the people
who incited others to commit those crimes, as well as those who planned and organized the criminal

acts.

An appeal is hereby made to all the people affected by those atrocities and to humanitarian
organisations to cooperate with the International Tribunal. The Office of the Prosecutor wishes to
receive all evidence available that can help to prosecute and punish the instigators concerned.

It is a task that is not only delicate, but also difficult and complex, which, it must be
remembered, supplements the efforts of Rwanda’s system of justice.

During the initial phase of investigations, all commﬁgicaﬁen concerning the International
Tribunal can be addressed to the Office of the Prosecutor, »-’gyxigali.
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3 March 1995
OSRSG/LA/008

Excellency,

With reference to your letter of 28 February 1995 enquiring whether the International
Tribunal for Rwanda will include in its work the investigation of the deaths of the Presidents
of Rwanda and Burundi in the plane crash on 6 April 1994, which was followed by the
massacres and genocide in Rwanda, I think that a specific answer will have to come from
the Tribunal itself.

On my part, I believe that the jurisdiction of the Tribunal, as defined in Article 1 of
its Statute, can be interpreted to include an investigation of the causes of the plane crash
and the persons responsible to ascertain whether the evidence can support the issuance of
indictments under that Statute against the persons in question for trial by the Tribunal.
However, I will need to discuss this matter with the Prosecutor or his Deputy, at the earliest
opportunity, in order to be able to provide you with a more definite answer.

Please accept, Sir, the assurances of my highest consideration.

o (
e

Special Representative of the
Secretary-General for Rwanda

H.E. Mr. NKUBITO Alphonse Marie
Minister of Justice
Kigali

cc:  Ministry of Foreign Affairs
& International Cooperation
Kigali

Office of the Prosecutor, International
Tribunal



REPUBLIQUE RWANDAISE Kigali, le 28 FEV 1995 .
MINISTERE DE LA JUSTICE N° LHeY /e 2. . ...

B.P. 160

KIGALI.

Son excellence Monsieur

Le Représentant Spécial des
Nations Unies au RWANDA
KIGALI.

Excellence,

Il vous souviendra gue les
massacres et le génocide rwandais ont pris le ton sur
l’attentat des Président Rwandais et Burunda%§ le 6 avril
1994. Comme notre Gouvernement n‘’a pas entamer cette enquéte
nous souhaiterions voir ce dossier rentrer dans l’activité du
Tribunal International sur le RWANDA.

Veuiilez agréer, l’expression de
ma trés haute considération.

Le Ministre de la Justice

Copie pour information :

- Monsieur le Ministre des
Affaires Etrangéres et de
la Coopération.

KIGALI.




COMMOGYN B
e i mwrme e o

. o tau
INAMIH RIGAL I @HNANDA D R S T te i wiser te mme e
M T R

[ N (2_\( &
UNITED NATIONS
Office of the
UN, Regident Coordinator Unixedchpublic of Tanzania
FACSIMILIE TRANSMISSION FORM
FACSIMILIE REFERENCE NO.__(D55 3 DATE: 21 February 1995 ..
AGENCY/ACCOUNT TO CHARGE : UN HOS REF : ORG 130/3/UN
UNDP DA/447
10 : NAME: Mr. Minta, Office of the SRSG i
UNAMIR, .
COUNTRY: Kigali, Rwanda a
FAX NO: (212) 963 3090
FROM: J. Victor Ange

UN Resident Cooxdinato
This transmission consists of the following pages including this page : 1

Subject: OF AMRASSA SHAHRYAR M. K. TO ARUSHA

We would like to inform you that the Parliament of the United Republic of Tanwnia
is in sessession in Dodoma. Thus, most of the top Government QOfficials including
Ministers and Regional Commissioners (Governors) are alse in Dodoma. In view above,
it is suggested that Ambassador Khan, SRSG visit te Arusha be undertaken anytime from
- 16 March 1995,

Best regards, ; . .
; o Shonl?
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Matasalamat Mansion, Zanaki Strest/Setnom Avenue, PO, Box 9182, Dar es Salaam, TANZANIA
Telephone: (051) 46711/4 gr 36834/5, Cahle Address, UNDEVPRO, DAR ES SALAAM, Telex; 41264, Pus, (253 31) 48718, 449
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OUTGOING FACSIMILE

// I
D;/,»(TE 21 February {995
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\@ UNAMIR, KIGALI

FROM: ANNAN, UNATIONS, NY.

FAX NO: 3-3090

FAX NO: 1(212) 963-1813

SUBJECT: Press Clippings on Rwanda

ATTN:

ROOM: §-927E

TOTAL NUMBER OF TRANSMITTED PAGES INCLUDING THIS PAGE:

4

Attached are today’s press clippings/Reuters/NewsEdge on Rwanda, DPI's press
summaries as well as Press Briefing by Prosecutor of International Tribunals, for your

information.

Best regards.

1y
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Richard J. Goldstone, Prosecutor of the International Criminal Tribunal
fcr the Former Yugoslavia and for the International Tribunal for Rwands, said
at & Headquarters press briefing this afterncon that he and the Tribunal's
Deputy Prosecutor, Graham Blewitt, ware in New York to mest with the Advisory
Committee on Administrative and Budgetary Questions (ARCABQ).

Mr. Geldstone said that the ACABQ was considering the budget of the
Intermaticnal Criminal Tribunel. It was also considering the application forx
start-up funding for the International Tribunal for Rwanda.

A correspondent asked why the progreas made by both Tribunals was moving
80 slowly. Mr. Goldstone gaid that the slcw progress was due to the nature of
egtablisbing internaticnal tribunals. ¥For exampls, there were tramendous

" logistical difficulties relating to the staffing of an internatisnal

progecutor’s office, such as identifying queslified staff and relocating them
to the tribunal site. Also, geographic distribution of staff was of great
importance. The progress of the Tribunal for the Pormer Yugoslavia had been
slowed due to problems relating to the appointment of a progecutor, which had
taken more than a year. Even today, dues te financial constraints, the
Tribunal was functioning with only twe thirds of the staff reguired. While he
shared the frustration regarding the slow progreds, it was not due to any lack
Gf will.

R correspondent said that those that had been named in indictments last
weék by the Tribunal for the Former Yugoslavia appeared to be *small fish".
Mr. Goldetone said that pecple who had been indicted had been charged with
crimes such a8 genccide and crimes against humanity. They had been involved
in the murder, rape and torture of many people. Those crimes warranted their
appearance before the Internationsl Tribunal

The Tribunal also intended to bring chargee against individuals who had
given orders and conceived policies, Mr. Goldstone continued. Those whe had
committed actual offenceg were being charged se part ‘6f a stratagy for
bringing those that gave the crders into the net. Through the prosecution of
curyent indictments, the Prosecutcr hoped to establish a pattern of conduct
incensigtent with spontanecus actions on the part of pecple in the areas,
including military and paramilitary persconnel.

A correspondent asked :f systems for plea bargaining and witness
protection had been esgtablished. Mr. Goldstone said that the Prosecutor was
not prohibited from making deals with individuals who could lead them to
pecple who were guilty of greater crimes. Witness protection was absclutely
vital and & syater was already in operation.

{more)

5156B
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Goldstone Briefing -2 17 February 1935

If a merter of the Busnian Serh forces was willing to come forward with
information, could the Tribunal offer that perscn safe havan?. Mr. Goldstone
gaid that would be posseibie.

Asked about the budgetary difficulties being enccuntered by the Tribunal
for the Former Yugoslavia, Mr. Goldetone smid that a budget for 1835
requesting $28 million had been submitted. He was optimistic that the
Tribunal would receive what it needed.

Addresesing the case of two brothars being tried for wary crimes in the
courts in the area of the former Yugoslavia, a correspondant noted that there
was a chance that the two brothers would be released due to lack of evidence.
He asked if the Tribunal would be willing to take on cases where it felt thers
had besn a miscarriage of jumtice. Mx., Goldgtone said that if the Tribunal
beliaved that there had not besen a proper or fair trial, it would be entitled
toc re-try a case. To avoid double jeopardy, the case would have Lo be very
clear.

~ When would the first cases be tried in Rwanda? Mr. Goldstone said he
hoped by the end of the year, but the work of the Prosecutoi’s Office in
Kigali ‘was in its very early stages. The first jcb .was to Jgather evidence
which could lead to chazges against leaders respcnmible for theé genocide which
began in April 1994. 'The Office of the Prosecutor was opensd in Kigall and a
chief of investigations had been appointed. Three staff had already been
appointed and'?:_was hoped that the staff would expand to 15 within the next
few weeks. That staff would hegin collecting the preliminary evidence. Then,
the Prosecutor’s Office could determine its overall strategy.

Asked if an indictment would be i1ssued againgt Radovan Xaradzic, the
Bcanian Serb leader, Mr. Goldsrone saild he could not discugs current
investigations or intended indictments.

Since all the pecple indicted last weekx by the Tribunal were Serbs, a
correspondent asked if the Tribunal was intending to skip all other
violations. Mr. Goldstone said it would not be fair to draw any conclusion
baged on the firpt indictment, and that the Tribunal must be judged in due
course. No, he said, the Tribunal would not be *skipping other vicvlaticns™.

Asked if an individual could be charged with committing genocide, Mr.
Goldstone paid that as it did nor require more than cne person to plan or
execute genocide, it was pcssible te charge an individual with genccida.

Regarding the sirtuation in Rwanda, & correspandent asked if the leaders
in the refugee camps around Goma had offered te turn cver any suspects to the
Tribunal. Mr. Goldetone said it was toc early tc expect such offers, as the
Tribunal was cnly just beginning to set up its officea.

Noting that a datapbage of crimas had been compiled, a correspondent asked
if the information from that database would be used. Mr. Goldstone sald that
the databsee was now at the disposal of tha Prosequtor's Office. While that
information was not used to prepare cases for prosecution, the indictments
that werse issued a week ago by the Tribunal for the Former Yugoslavia were a
result of the work conducted in gathering that information.

{more)
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Goldetone Briefing -3 - 17 Pebruary 1995 ‘o,

P

Asked how lcng it would take for that Tribunal to complate its work, Mr.
Goldstone said. that the jurisdiction of the Tribunal was open- endad
Following the establishment of peace in the former Yugoalavia, ths Security
Council would determine length cof the Tribural’s jurisdiction. The work of
the Rwanda. Tribunal would be much shorter, as its Juriadlctlon was Limited to
1894. Alao._the geographic eize of Rwanda was much smaller than the former

Yugoslavia.

s

Reked if the Prosecutor’s Office had receilved any pregsure from States,
Mr. Goldstone said that no pressure had been placed ¢n the work of the
Prosecutor. '

A correspondent asked if some leaders might be resisting signing a psace
plan aince they c¢ould then bs indicted by the Yugoslavia Tribunal. Mr.
Goldstone said that a lasting peace would not be establighed if individuals
were left in power who wars guilty of the sort of atrocities committed in the
former Yugoslavia. Thea cyclas ¢f violence would only continue in the former
Yugoslavia, and the same principle applied tro the situation in Rwanda.

Noting that the indictments issued to date had been against Serbs, a
correspondent asked if evidence gathered so far would lead to the indictment
of any Bosnians or Croats. Deputy Prosscutor Blewitt said that while the
indictment handed down today all related to crimes committed by Serbs, there
were investigations under way in relation to crimes committed by sach group.
When evidence became available significant snough to begin a prosecutiaon,
indictments would flow. It was not fair to say at this time that the Tribunal
was only proesacuting Serbs.

Asked when indictments would hs issued against Muslims oxr Croats, Mr.
Geldetone said that would happen in the near future.

Noting that ths Yugoslavia Tribunal had requepsted the extradition fram
Garmany of a Serb accused of crimes, a correspondent asked why the extradition
had not been demanded of a Mualim now being held in Denmark who had allagsedly
participatad in crimes in the Croat camps in Bosnian. Mr. Goldstone said the
German investigation related directly to an investigation which was already
being worked on by the Tribunal. It was, therefore, appropriate that the Serb
being held in Cermany be tried befcors the Tribunal. In the case of the man in
Denmark, the crimes of which he was charged were not related to matters which
the Tribunal intended to investigate. He was a low-level official who Danigh
cfficiale had determined was insane. For those and other reasons, the
Tribunal had determined that it was appropriaste for the Danish courts t5 try
him.

The Tribunal encouraged national courts to¢ charge individuals with crimes
committed in the former Yugeslavia. The Tribunal only had two trial charbers
and ite scarce rescurces must be used appropriatsly,

Since the question of apprehension of suspects was still unresoclved, a
corrsspondent asked what wag the point of issuing indictmencs if they could
not be apprehended by the Tribunal. Mr. Geoldstone said that indictments muat
be made on the assumption that all Governments would comply with their
internaticnal obligations under Security Council resoluticns.

{more)
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Goldstone Briefing - & - 17 February 19%5

If pacple were not apprshended, the Tribunal’s rules entitled the
Prosecutor to call into session a chamber of three judges to "reconfirm the
indictment”. At that time, evigdence would be read and a historic récerd of
svents would be established. At that time, the Chamber would likely give
reasons for confirming the indictment, which would demand that the Chamber
begin addressing intermational humanitarian law- in judgements. That would be
a naw phenomenon. Ahlso, reaffirming the indictment would entitle thar trial
chamber to issue an internaticnal arrest warrant. That warrant would thett be
sent to Interpcl, the International Criminal Police Organization, and che
individuals would become international fugitives.

Arrest warrants had been issued ir relation to the 20 indiccments issued
by the Yugeslavia Tribunal last week, Mr. Goldetone said. In response to
these warrants, Mr. Karadeic had said char the suspecta.would not be handed
over and that they should instead be tried in courts in the Serb-zontrolled
parts of Bosnia. However, Mr. Goldstone said that the Tribunal wguld be
patiant, as things might change.

S A dew %
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INTER-QFFICE MEMORANDUM

DATE: i5 February, 1995

v’
TO: OIC Administration CCO CISS CProtocslO CSO CTO Legal Advisor

577
FROM:  Joe Lombardo * é

Special Task Officer,

SUBJECT: UPDATE ON THE SECOND MISSION OF THE INTERNATIONAL
RIMINAL TRIBUNAL FOR RWANDA DELEGATICGN

Confirmation has been received that the delegation from the Intemnational Criminal Tribunal

%W for Rwanda (ICTR) will be arriving in Kigali on the Sabena flight on the evening cf Monday 20 February,

- 1995, The delegation will consist of three members: Mr. Colin Port, Chief Investigator, Ms. Carolyn
Edgerton, Legal Officer and one administrative assistant.

The delegation will be staying in Kigali for at least one month, after which they will be
joined by eight other delegates. Accommodation was requested to be arranged for the delegation at the
Meridien Hotel. Three rooms have been booked at that location. Further, two vehicles have been
allocated for their exclusive use during their stay and one security escort will be provided to them on a full-
time basis.

The following is a list of items that need to be addressed before the delegation's arrival on

Monday:
ITEM 7 ACTION ADDRESS
Fax Machine installed in right side office on first | CCO (keys to the UNICEF building are
floor of UNICEF with Mrs. Etenesh Aberra in Room 3035)
1 Sedan to be used by the delegation in additionto | CTO
a 4X4 vehicle
i Security escort provided on a full time basis CSO ,

Meeting of VIPs at the airport on Mon. Feb 20 CProtocoiO and CSO

The delegation will be faxing a tentative itinerary for their first week. Mrs. Aberra will
copy the itinerary and distribute it to the Chief Protocol Officer and the Chief Security Officer.

The delegation should be met at the airport on Monday 20 February at approximately 1915
and brought to the Meridien Hotel. The following morning, the delegation should be met at approximately
0745 by the security escort and taken to the UNICEF building. The secuiiiy escort should pick up the
keys to the offices from Mrs. Aberra in Room 3035 on Monday before 1700 ang give all the keys to Mr.
Colin Port.



BRIEFING NOTE

CSQ‘,L 14th January 1995
\"LA
B ’ Legal Options On The Removal Of Criminal Elements
L From The RBwandese Refugee Camps

A country of refuge has the primary legal authority for the maintenance of law
and order in refugee camps on its territory. The international law applicable to refugees
imposes certain obligations on the host country with regard to the treatment of
refugees. But it does not oust the basic territorial jurisdiction of that country, which
is a necessary attribute of its sovereignty and the real basis for the maintenance of law
and order.

It is therefore inconceivable for a country not to have the legal capacity (as
distinct for the logistic or resource capacity) to enforce its laws or maintain order in
refugee camps on its territory. The more plausible questions that arise here relate not
to the legel capacity to act but to the relative merits of different law-enforcement
uplicns, to the Juy'stic capecity to undertake such action, and te their likely political
Ve Jercussiuns.

The possibility of using an international force to remove criminal elements from
the general population in the camps having been ruled out, it is for the governments of
the countries concerned to undertake that task. International assistance of a different
sort - such as equipment or other logistic support - may have to be provided where
needed. On the assumption that the logistic capacity or support is available, this note
examines the pros and cons of the various legal options fer carrying out such operations
ot for gaining access to the perpetrators of war crimes now living in the camps {or
elsewhes ).

Option I: Enforcement of Local Criminal Laws

This is really not an option, but something that is imperative. Where local or
national criminal laws are violated, it is for the country concerned to arrest and try the
culprits. The acts of intimidation reported from the refugee camps, designed to prevent
or discourase refugees from returning home to Rwanda, range from assaults and threats
of violense o actual killings. All these are crimes under virtually every legal system.
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There should therefore be no question ahout the legal basis for arresting and trying the
perpetrators of such acts.

The obstacles to the arrest and trial of such persons may be largely evidentiary
and logistic, given the apparent ineffectiveness {(or absence) of policing in the camps and
the imposed atmosphere of fear and intimidation. But these are obstacles that can he
overcome through the exertion of governmental authority. There must be a
demonstrated political will to tackle the problem, which sheuld then be hacked up with
the necessary logistic support.

However, while such faw enforcement can assist in solving the problem of
intimidation in the camps, other steps will be necessary to secure access to those
perpetrators of genocide and other war crimes in Rwanda who may currently be in the
camps. For one thing, not all of such persons may have rendered themselves liable to
arrest in the refugee camps by committing other offences there. For another, the
commission of an offence in Zaire or Tanzania by a Rwandese national does neot
necessarily warrant expulsion to Rwanda to face charges for other offences there.

It is clear, though, that cooperative relationships can be established between the
respective governments to achieve the latter objective, if the political will is there. (One
example of such cooperation was the surrender of 37 persons accused of acts of
violence in the refugee camps in Goma, by the Zaire authorities to the Government of
Rwanda in Novem:er 1994). Moreover, a person held in custody in Zaire or Tanzania
for offences committed there can be reached more readily if an indictment against that
person is eventually issued by the International Tribunal. In these two respects one can
see a linkage between national law-enforcement processes in respect of the refugee
camps, and the prosecution of war-related crimes before the Rwandese courts and the

Intesnational Tribunal.

Option lI: Enforcement of Rwandese Law

For reasons of public policy (among others}), no country will enforce the criminal
laws of another; hence the need for extradition treaties. It is thus not likely that the
zovernm::ts of 7 .ire or Tanzania would arrest persons that have sought refuge there
foi offeners :ivvicusly committed under Rwandese law. Arrests for such offences are
pessible {v. purposes of trial by the International Tribunal, but it will take several
months before the relevant procedures there can be utilized (see discussion below). Foi
purposes of trial before Rwandese courts, Rwanda will have to go through extradition
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procedures to gain access te culprits who have sought refuge in other countries, if
extradition treaties exist with the countries in question. The only other possibility is
for these countries to arrest the persons concerned, perhaps on the basis of other
offences committed there, and transfer them to Rwanda without formal extradition

procedures.

Option _Hl: Precedures of the International Tribunal for Rwanda

The adoption of Security Council resolution 955 and the Statute of the
International Tribunal for Rwanda under Chapter Vil of the United Nations Charter, on
8 November 1394, places enforcement obligations on all member States. Paragraph 2
of the resolution provides that "all States shall take any measures necessary under their
domestic law to implement the provisions of the present resolution and the Statute,
including the obligation of states to comply with requests for assistance or orders issued
by a Trial Chamber under Article 28 of the Statute.

It appears from this that States may, on their own initiative, take "any measures
necessary”; this may include arresting knewn suspects and handing them over to the
International Tribunal. This will be subject to pessible challenges under the national
laws concerned. But the more likely scenario will be for the Tribunal to initiate that
process, according te the procedures laid down in its Statute.

Under the Statute of the Tribunal, the first step in that process is for the
Prosecutor to decide on the existence of a prima facie case against an accused person
(after proper investigation) and to prepare an indictment for review by a Judge of the
Tribunal {Article 17.4). The second step is for the Judge to confirm or dismiss the
indictment; if confirmed, an order or warrant fer the arrest of the accused is to be
issued (Article 18). The third step is for the State where the accused person resides to
arrest and transfer the accused to the custedy of the Tribunal (Article 18.2; Article 28).
The whole process of arrest and transfer, as well as the trial itself, is subject to a
range of “due process" provisions protecting the rights of the accused (Article 20),
including the presumption of innocence, the right to a fair trial, the right to Counsel, etc.

As indicated ahove, these procedures cannot be resorted to immediately. Although
the office of the Prosecutor is due to be established shortly in Kigali, the evaluation of
existing evidence, the conduct of additional investigations and the issuance of
indictments will take a number of menths. Meanwhile, it is hoped that the process of
electing the Judges and of actually establishing the Tribunal will proceed with the
rzguisite s 2vd. But that process - entailing the noemination of Judges by Member



States, the short-listing of nominations hy the Security Council, the eventual election by
the General Assembly of six Judges out of the short-list, the appointment of Registry
and other administrative staff, and the establishment of the Offices of the Tribunal as
well as of ancillary facilities such as detention facilities for persons on trial - is not
going te be quick. There is then, of course, the question of obtaining an adequate
hudget for the operations of the Tribunal.

Consequently, one cannot realistically expect indictments and arrest warrants to
he issued within, say, the next six months. The expected results of the Tribunal
process, namely actual trials, are thus not likely to materialize before the second half
of this year. In the meantime, it is imperative that the other options discussed ahove
he pursued with diligence, before the security situation in the refugee camps gets worse.

ke Minta
Legal Adviser

_~®  SRSG

o Mr. DessandefExecutive Director
e Pelitical Adviser
® File
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INTERNATIONAL CRIMINAL TRIBUNAL TRIBUNAL PENAL INTERNATIONAL
FOR THE FORMER YUGOSLAVIA POUR L' EX-YOUGOSLAVIE
CHURCHILLPLEIN {, P.O. BOX 13888 CHURCHILLPLEIN I, B.P. 13883
2501 EW THE HAGUE, NETHERLANDS 250t EW LA HAYE, PAYS-BAS
TELEPHONE: 31 70 344-5347 TELEPHONE: 31 70 344-5347
FAX: 31 70 3445358 FAX: 31 70 344-5358
OFFICE OF THE PROSECUTOR BUREAU DU PROCUREUR
Our reference: 950055/RG/aem 13 January, 1995
The Hague
Dear Ambassador Khan,

You will by now have been informed of Justice Rakotomanana’s appointment
by the Secretary-General. I am sending you herewith a letter addressed by me to the
Minister of Justice. I refer you to its contents and I would be grateful if you could
arrange to have it delivered to him.

I trust that you will not object to my request that you facilitate Justice
Rakotomanana’s visit to Kigali. If you agree that it would be appropriate, I would
like him also to meet the President, Prime Minister and other persons you consider
appropriate. ‘

Justice Rakotomanana fully shares my opinion that it will be both necessary
and advisable for him to work in the closest co-operation with you and the UN
agencies which are represented in Rwanda.

May I once again thank you for all you did for me during my visit. '

?}nd regards,
Qo\ 7 Justice Richard Goldstone
a 1" Prosecutor
2

H.E. Ambassador S.M. Khan

Special Representative of the Secretary-General in Rwanda
Kigali

Fax: 001 212 963 3090
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INTERNATIONAL CRIMINAL TRIBUNAL TRIBUNAL PENAL INTERNATIONAL
FOR THE FORMER YUGOSLAVIA POUR L' EX-YOUGOSLAVIE
CHURCHILLPLEIN 1, P.O. BOX 13838 CHURCHILLPLEIN 1, B.P, 13888
2501 EW THE HAGUE, NETHERLANDS 2501 EW LA HAYE, PAYS-BAS
TELEPHONE: 31 70 J44.5347 TELEPHONE: 31 70 344-5317
FAX: 31 70 3445358 FAX: 31 70 3445158
OFFICE OF THE PROSECUTOR BUREAU DU PROCUREUR
Notre référence : 950054/RG/aem La Haye, 13 janvier 1995

Votre excellence,

Vous devez d'ores et déja étre informé que, sur ma recommandation, le juge H. Rakotomanana, a été
nomm¢é par le Secrétaire général des Nations Unies aux fonctions de Procureur adjoint pour le Rwanda.
J'ai eu le plaisir de passer deux jours avec lui a La Haye et je ne doute pas un seul instant que ses
qualifications en font la personne convenant parfaitement a ce poste.

I'ai également le plaisir de vous informer que j'ai nommé M. Colin Port Chef du service des enquétes
pour le Bureau du Procureur de Kigali. M. Port qui pendant de longues années a procédé a des enquétes
au Royaume-Uni travaille avec moi 4 La Haye depuis cinq mois. Il arrivera a Kigali vers le 20 janvier
1995 pour y ouvrir mon bureau.

Juge Rakotomanana et moi-méme avons convenu qu'il se rendrait a Kigali du 26 au 28 janvier 1995
environ. J'espére qu'il pourra vous rencontrer et vous présenter M. Port a cette occasion. Je prie
'ambassadeur S.M. Khan d'avoir la gentillesse de faire le nécessaire pour ces entretiens. Je suis siir que
vous serez heureux de rencontrer le juge Rakotomanana et que vous partagerez mon opinion a son sujet.
Comme je vous le disais lors de ma visite au mois de décembre 1994, j'ai l'intention de recruter le plus
rapidement possible du personnel pour le bureau du procureur a Kigali et d'ouvrir les enquétes sur les
responsables du génocide perpétré d'avril a juillet 1994,

Je me félicite de notre future association qui permetira de rendre justice aux victimes de telles

atrocités.

Veuillez agréer, Monsieur, 'expression de mes sentiments les meilleurs.
Juge Richard Goldstone
Procureur

cc. Juge Rakotomanana W %\,

Son Excellence M. Alphonse Nkubito
Ministre de laJustice de la République du Rwanda

Kigali, Rwanda
Télécopie via UNAMIR 001 212 963 3090

Awmbassdo v
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ASSISTANCE MISSION FOR RWANDA

%

Note:

NATIUND uiiiw

MISSION POUR L’ASSISTANCE AU RWANDA

UNAMIR-WINUAR

VISIT TO KIGALI OF THE INTERNATIONAL TRIBUNAL
FOR RWANDA ESTABISHMENT TEAM

(MONDAY, 23 JANUARY - 4 FEBRUARY 1995)

M. Colin PORT: Team leader, Investigation Section, O0ffice of the
Prosecutor, The Hague

M. Gavin RUXTON: Senior Legal Officer, Office of the Prosecutor

Ms. Catherine CISSE: Legal Officer, Office of the Prosecutor

Ms. Carolyn EDGERTON:  Legal Officer, Qffice of the Prosecutor

UNAMIR Assistant Officers

Mr. Ike MINTA: Legal Adviser, OSRSG (Rm. 4021. Ext. 11082)

Mr. Joseph LAMBARDO:  STO, Administration (Rm. 3029. Ext. 11221)

This is part of the initial set-up team to begin constituting the Office of the Prosecutor
for the International Criminal Tribunal for Rwanda.

During this initial establishment stages, the team will meet the Acting Chief of
UNAMIR, Maj. General G. Tousignant; local and government officials, notably H.E.Mr.

Nkubite, the Justice’s Minister and then will visit crime scenes and other sites outside
Kigali, including transit centres and refugee camps.

OSRSE - Protocol/Visitors Bureau: Room #4060 Ext. 11069 - 111071
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Note:

UNAMIR-MINUAR

VISIT TO KIGALI OF THE INTERNATIONAL TRIBUNAL
FOR RWANDA ESTABISHMENT TEAM

(MONDAY, 23 JANUARY - 4 FEBRUARY 1995)

M. Colin PORT: Team leader, Investigation Secticn, Office of the
Prosecutor, The Hague

M. Gavin RUXTON: Senior Legal Officer, Office of the Prosecutor

Ms. Catherine CISSE: Legal Officer, Office of the Prosecutor

Ms. Carolyn EDGERTON:  Legal Officer, Office of the Prosecutor

UNAMIR Assistant Officers

Mr. Ike MINTA: Legal Adviser, OSRS& (Rm. 4021. Ext. 11082)

Mr. Joseph LAMBARDO:  STO, Administration (Rm. 3029. Ext. 11221)

This is part of the initial set-up team to begin constituting the Office of the Prosecutor
for the International Criminal Tribunal for Rwanda.

During this initial establishiment stages, the team will meet the Acting Chief of
UNAMIR, Maj. General G. Tousignant; local and government officials, notably H.E.Mr.

Nkubito, the Justice’s Minister and then will visit erime scenes and other sites outside
Kigali, including transit centres and refugee camps.

OSRSG - Protocol/Visitors Bureau: Room #4060 Ext. 11069 - 111071
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ASSISTANCE MISSION FOR RWANDA < MISSION POUR L'ASSISTANCE AU RWANDA

UNAMIR-MINUAR

25 January 1994
OSRSG/LA/00S

Your Excellency,

On behalf of the SRSG I would like to inform you of the arrival in Kigali this morning
of Mr. H. Rakotomanana, Deputy Prosecutor of the International Tribunal for Rwanda. We
were only informed late yesterday of his trip to Kigali. We hope to get further information
for you on the details of his trip here, and to arrange necessary meetings with your Ministry.

We also apologize for our failure to inform you of the arrival on Monday of a team
from the Prosecutor’s Office, who met with you yesterday. Our inability to inform you was
aiso due to the short notice that we had on their arrival. But our Protocol Office had
infurmed the Rwandese Government Protocol of the arrival of that particular team.

Yours sincerely,

[4
Ike Minia
Legai Adviser

His Excellency Mr. Alphonse NKUBITO

Minister of Justice
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UNITED NATIONS NATIONS UNIES

ASSISTANCE MISSION IN RWANDA MISSION POUR L’ASSISTANCE AU RWARDA

UNAMIR - MINUAR

PROGRAM ITINERARY FOR THE ESTABLISHMENT TEAM OF
THE INTERNATIONAL TRIBUNAL FOR RWANDA

30 - 31 JANUARY 1995

The delegation intends to visit the following places during the aforementioned

time period :
- An Internally Displaced Camp (IDP)
- NYAMATA
- KAYUMBA
- NTARANA Church
- A transit camp
ACTIO
TRANSPORT - Administration/CTO
LOCATION OF SITE - CMO
e SECURITY - COS
INFO - OIC.SRSG/FC
DFC
ED/OSRSG
OIC-Administration
CC: - MA/FC MA/DFC COS DCOS
G3 PLAN AMA/FC ADC/FC
ADC/DFC
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INTERNATIONAL CRIMINAL TRIBUNAL
FOR THE PROSECUTION OF PERSONS RESPONSIBLE FOR SERIOUS
VIOLATIONS OF INTERNATIONAL HUMANITARIAN LAW COMMITTED
IN THE TERRITORY OF THE FORMER YUGOSLAVIA SINCE 1991

Office of the Prosecutor Tel. (31 70) 344 5360
Investigation Section
P.O. Box 13888
2501 EW The Hague
‘ Netherlands
FAX TRANSMISSION
TO : Officer in Charge
Mr. A. Golo
UNAMIR Office
Kigali
Country : Rwanda
Fax Number : 0012129633090
From : Colin Port
e Fax Number : (31 70) 344 5278 or 344 5358
Date : Friday, 20 January 1995
No. of Pages : 3 (including this cover page)
Subject : INTERNATIONAL CRIMINAL TRIBUNAL FOR

RWANDA : VISIT OF ESTABLISHMENT TEAM
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UNITED NATIONS NATIONS UNIES

INTERNATIONAL CRIMINAL TRIBUNAL TRIBUNAL PENAL INTERNATIONAL
FOR THE RORMER YUGOSLAVIA POUR L’ EX-YOUGOSLAVIE
CHURCHILLPLEIN |, £.0, BOX 13883 CHURCHILLMLEIN &, B.P. 13818
2501 EW THE HAGUE, NETHERLANGS 1501 EW LA HAYE, PAYF-8AS
TELEPHONE: 1 70 M45347 TELAMHONE: 31 0 M-S 1T
FAX: 31 20 345351 FAX: 31 70 345158
OFFICE OF THE PROSECUTOR BUREAU DU PROCUREUR
20 January 1995
Dear Sir,

On Monday, 23 January, I will be arriving in Kigali with Gavin Ruxton,
A Senior Legal Officer; Catharine Cisse, Legal Officer; Carolyn Edgerton, Legal Officer
as part of the initial set-up team to begin constituting the Internationa! Criminal
Tribunal for Rwanda. While two members of the contingent will be departing
Rwanda on January 28, the remaining two will be in the country until approximately

4 February.

Following discussions with Ambassador Khan earlier this week, it is our
understanding that we shall be met at Kigali airport and accommodated within the
Belgian Village and Ambassador Khan’s residence.

Although we gave Ambassador Khan some indications as to our material
needs, it would be helpful if you could assist us, particularly during our initial
establishiment stages, in providing secure transportation and drivers.

We also expect to require the services of at least one French-English
E interpreter to interpret during meetings with local and govemment officials. Subject
e to timing, protocol and your evaluation of the situation, we should like to visit crime
scenes and other sites outside Kigali, including transit centres and refugee camps.

We should be grateful if you would fax us as soon as possible the name,
telephone and fax number of a contact person. Our contact prior to departure
is Carolyn Edgerton, fax (31 70) 344 5278 and home telephone (31 70) 350 6847.
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We look forward to meeting personally with members of your office and
receiving your advice and guidance regarding investigations operations in Rwanda.
We trust this short notice will not be unduly inconvenient and thank yor/n advance
for your cooperation.

Colin Port
Director of Investigations

Officer in Charge
Mr. A. Golo
UNAMIR Office
Kigali

Rwanda

cc: Commanding Officer
Mator General Tousignant
UNAMIR Office
Kigali
Rwanda

ce:  Mr. A. Schiess
Officer in Charge
Special Investigations Unit
Human Rights Fieid Operations
Fax: 00250 724 61

e T
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23 January 1995

Comments on Mr. Corell's Fax of 19 January 1995

When Judge Goldstone met with the Human Rights Operation’s Office on his visit
here, the latter pointedly sought clarification on the role of their Special Investigations
Unit in the work of the Prosecutor. The Judge had responded firmly that his Office will
be in charge of investigating cases for the Tribunal, taking into account relevant
information from all sources including the Human Rights Office. He had also stated that
in his opinion, the broader investigative (as distinct from monitoring) functions of the
Human Rights Office, where they fell outside the period of the Tribunal’'s jurisdiction,
should actually be carried out in coordination with the Government of Rwanda rather than
over and above it.

We have ourselves had some reservations over the extent of the authority claimed
by the Human Rights Office, for instance, in relation to UNAMIR's guidelines on the
surrender of arrested Rwandese to Government authorities.

There is obviously a problem of conflicting mandates between the Human Rights
Office and the Office of the Prosecutor in respect of the investigation of acts of genocide
and other war crimes occurring between 1 January 1994 and 31 December 1994. There is
also, perhaps, a problem of over-broad perceptions of the role of the Human Rights Office.
In my opinion that conflict should be resolved in favour of the Office of the Prosecutor in
view of the Chapter VII authority behind the Tribunal’s jurisdiction. In this connection, I
cannot agree more with points 3 and 4 of Mr. Corell’s note.

On the question of the SRSG’s coordinating role vis-a-vis other UN operations here,
I believe this should be made more explicit, perhaps in a formal statement or instruction
by the Secretary-General, in an effort to rationalize the fragmented manner in which
mandates have been handed down by the various legislative bodies of the Organization.

1. Minta
Legal Adviser
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INTEROFFICE MEMORANDUM MEMOAANDUM INTERIZUR

ro: Mr. S. Khan, Special Representative of pate: 19 January 1995
A the Secretary-General to UNAMIR, Kigali
RUEFERENCE:
Mr. Ayala Lasso, High Commissioner for
Human Rights, Geneva

Justice Richard Goldstone, Prosscutor
Intemational Tribunal for the Former Yugosiavia

From: Hans Corell
Under-Secretary-General fof.,
The Legal Counssi

Subis

Commissioner for Hu?na “Rights and the P, secutor of the
International Tri { for

Following a visit to The Hague on 10 and 11 January 1995, ! shouid
like to share a few thoughts with you conceming the relationship belwesen the
Special Representative, the High Commissioner for Human Rights and the
Prosecutor of the International Tribunal for Rwanda at this present juncture.

These thoughtls are based, first of all, on the draft Memorandum of
Understanding between the Prosecutor and UN High Comimissioner for Human
Rights conveyed fo the Prosecutor under cover of a letter from Mr. Ayala Lasso of
§ January 1995 The drsft memorandum was meant as a paper for discussion
between the High Commissioner and the Prosecutor. This discussion took place on
11 January 1995 in the presence of, inter alia, Mr. Goldstone, Mr. Blewiit, Mr.
Rakotomanana and myself. Mr. Mautner-Markhof represented the High
Commissioner who was unabie to participate in the meeting My reflections are
based also on these discussions (untii 11:20 a.m., when | had {o leave for the

airport).

My first impression is that the exercise was very useful and that if is
highly appropriate that the two entities make these contacts in order to verify their
responsibilities. As | pointed out during our discussions, it is, however, necessary o
involve also the Special Representative of the Secretary-General.

The draft memorandum addresses the question of the relation between
the Tribunal, notably the Prosecutor, and the work performed by the Human Rights
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Field Operation in Rwanda (HRFOR), estabiished by the High Commissioner,
pursuant fo his general mandate provided in General! Assembly resolution 48/141
{1993}, and his obligations fo support the work of the Special Rapporteur under
Commission of Human Rights resolution S-3/1{1994). | limit my observations to five
points:

1. Since a Deputy Prosecutor has been appointed and an investigations
Officer, under the authority of the Tribunsl, is being despalched to Rwanda, ! think
that all elements relating fo a situation before this occurred should be delsted from
the text.

2 My conciusion is that the subject matter is such that the Special

_ Representative of the Secretary-General has an interest, and, consequently, must

be consulted. | draw your aliention fo the opinion constantly expressed by the
Secretary-General, and, in particular, at the meeting in Geneva on 8 November
1994 at which Mr. Khan, Mr. Ayala Lasso and | wera present, that all activities in a
region where thers is a Special Representative must be coordinated by the same.
My advice is therefore that you revise the text of the agreement and then consutt
ciosely with Mr. Khan in order fo make certain that the content of the document is
acceplable also to him.

3. it is necessary fo make a clear distinction between the work under the
guidance of the High Commissioner and the work under the Statute of the Tribunal.
Since many changes have occurred since the resclution by the Human Rights
Commission was adopted, it is imperative that the drafters of the resolution on the
same lopic this year are made fully aware of the situation. {/nless they are prudent,
there is a risk of duplicating efforts or even confusing the situation in the field. In
particular, it is imporiant that investigations performed under the Statute of the
. Tribunal are not interfered with by others. If it is considered necessary fo conduct

" investigations pertaining to periods which do not fall within the jurisdiction of the

Tribunal, such investigations have o be made according (o clear mandates and in
accordance with the guidelines recently issued by the Secretary-General, | have
sent a copy of these guidelines fo the High Commissioner by courier since they are
too voluminous to send by fax,

4. If the investigators under the Stalute of ithe Tribunal will not be able to
conduct investigations in all matters that come fo the knowiedge of UN authorities,
and if it s feit that investigations should, nevertheless, be made, it is imperative that
any such investigalions are made by professionals, that they are conducied
according to normal standards of criminal investigations, that they are conducted
with the knowledge of the local authorities and that they thus should be seen as
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assistance in resloring the criminal justice system of Rwanda. | see no harm in
such investigators asking advice from the investigators under the Statute of Tribunal.
However, the latlter should not be invoived unless the matter falls within the Statute
of the Tribunal.

5. If it is folt that an agreement hetween the High Commissioner and the
Tribunal {with the participetion or acceptance of the SRSG) is nesded, it must be
made abundantly clear which should be the duties of the Legal Analysis and
Coordination Unit (LACU) which is foreseen by the High Commissioner. As was
pointed out by Judge Gofdstone during our consultations, it is essential thet the
general public has a possibility o make the Important distinction belween the United
Nations activities carried out under the auspices of the High Commissioner, and the
work performed by the Tribunal,

c.c. Mr. Goulding
Mr. Gharekhan
Mr. Aimé
Mr. Zackiin
Mr. L. Johnson
Ms. Shraga
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* Qffice of the Prosecutor
Bureau du Procurcur

P.O. Box 13888 B.P. 13888
2501 EW The Hague 2501 EW La Haye
The Nethcrlands Pays-Bas

Tel: (31) (70) 344-5330
Fax: (31) (70) 344-5358

g TofA: {ntcrnational Tribunal for Rwanda

Attnof/

A I’ Attention de: Mr. Colin Port Q
From/De: Marie Papazian /0 feves W

Special Assistant to Prosecutor

Number of Pages/

Nombre de Pagcs; t (!ncludlng Covering PagesInclusive Page de Couvestuee)
Date: 24 January, 1995

Fax Number/ i

Numero de Télécopic: 00-212-963.30.90

Country/Pays Rwanda

Should this message be incomplete or illegible, please call (31) (71} 344-5330
S cette télslecaple est incompléte ou illisible, pricre de téléphoner (31) (70) 344-3330

Message:

Please be advised that Justice Rakotomanana called on Monday morning to indicate
that he will be flying (Air France) from Antananarivo to Nairobi, He arrives in
Nairobi at 21:15 hrs. When we spoke, the Nairobi-Kigali secgment had not yet been
finalised, Judge Rakotomanana said this portion would be, probably by private plane,
arriving in Kigali in the afternoon of January 25 or Junuary 26. I will advise you as
soon as possible if [ lcam of anything further. Judge Rukotomanana had said he
would try to call me with additional details so that you would know when to meet him

at the airport.

Regards Marie
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Office of the Prosecutor Tel. (31 70) 344 5360
Investigation Section
P.O. Box 13888
2501 EW The Hagus
Netherlands
FAX TRANSMISSION

TO : Officer in Charge

Mr. A. Golo

UNAMIR Office

Kigali
Country : Rwanda
Fax Number : 0012129633090
From : Colin Port

e Fax Number : {31 70) 344 5278 or 344 5358

Date : Friday, 20 January 1993
Na. of Pages : 3 (including this cover page)
Subject : INTERNATIONAL CRIMINAL TRIBUNAL FOR

RWANDA : VISIT OF ESTABLISHMENT TEAM
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INTERNATIONAL CRIMINAL TRIBUNAL TRIBUNAL PENAL INTERNATIONAL

FOR THE FORMER YUGOSLAVIA POUR L' EX-YOUGOSLAVIE

CHURCHILLPLEIN |, 0. BOX {3885 CRURCHILLPLRIN G, B.P. 13833
1501 EW LA HAYE, PAYSIAS
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FAX: 31 20304358 PAX: 3L 0 45158
OFFICE OF THE PROSECUTOR BUREAU DU PROCUREUR
20 January 1995

Dear Sir,

On Monday, 23 January, I will be arriving in Kigali with Gavin Ruxton,
Senior Legal Officer; Catharine Cisse, Legal Officer; Carolyn Edgerton, Legal Officer
as part of the initial set-up team to begin constituting the International Criminal
Tribunal for Rwanda. While two members of the contingent will be departing
Rwanda on January 28, the remaining two will be in the country until approximately

4 February.

Following discussions with Ambassador Khan earlier this week, it is our
understanding that we shall be met at Kigali airport and accommodated within the
Belgian Village and Ambassador Khan's residence.

Although we gave Ambassador Khan some indications as to our material
needs, it would be helpful if you could assist us, particularly during our initial
establishment stages, in providing secure transportation and drivers.

We also expect to require the services of at least one French-English
interpreter to interpret during meetings with local and govemment officials. Subject
e to timing, protocol and your evaluation of the situation, we should like to visit crime
scenes and other sites outside Kigali, including transit centres and refugee camps.

We should be grateful if vou would fax us as soon as possible the name,
telephone and fax number of a contact person. Our contact prior to departure
is Carolyn Edgerton, fax (31 70) 344 5278 and home telephone (31 70) 350 6847.
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We look forward to meeting personally with members of your office and
receiving your advice and guidance regarding investigations operations in Rwanda.

for your cooperation.

Colin Port
Director of Investigations

Officer in Charge
Mr. A. Golo
UNAMIR Office
Kigali

Rwanda

cc:  Commanding Officer
Major General Tousignant
UNAMIR Office
Kigali
Rwanda

ce:  Mr. A. Schiess
Officer in Charge
Special Investigations Unit
Human Rights Field Operations
Fax: 00 250 7 24 61
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THROUGH: Dr. A. Kabia
Executive Director
&
FROM: L Minta“ -~
Legal Adviser
SUBJECT: International Tribunal for Rwanda

Please find attached, herewith, the preliminary evaluation requested.

I await instructions regarding any further work on this.



THE INTERNATIONAL TRIBUNAL FOR RWANDA:
A PRELIMINARY EVALUATION

We were requested to examine the following issues:

i Concurrent or Conflicting Jurisdictions

The following questions arise on this issue:

1. In what areas may the jurisdiction of the International Tribunal for Rwanda

conflict or overlap with that of the courts of Rwanda?

2. In those areas, which jurisdiction should prevail, and why?

3. In what circumstances could double jeopardy arise (i.e., double or multiple

trials of the same persons for the same act or offence}, and how should it be

handled or prevented?

1.1 Conflict_or overlap

In principle, the courts of Rwanda have jurisdiction over all offences committed in
Rwanda prior to, during and after the war. The absence of a functioning judicial system
now does not change that basic fact: jurisdiction, as an attribute or expression of

sovereignty, can still be asserted when the Rwandese courts have the capacity to do sc.

Most (if not all) of the offences characterized as international crimes and placed
under the jurisdiction of the International Tribunal would also, normally, be defined as
ordinary (national) crimes (e.g, murder), under the laws of Rwanda. In addition, Rwanda can

itself try them as international crimes although this could entail some technical difficulties
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under Rwandese law (if the point were to be researched), and would most likely be

unpecessary in any case.

Thus, both the International Tribunal and the Rwandese courts can assert jurisdiction
over the same acts, although the legal characterization of those acts may differ - i.e., as
international crimes (under the Statute and relevant conventions), and as national crimes
under Rwandese law. Article 8 of the draft Statute of the International Tribunal for
Rwanda recognizes this concurrent or overlapping aspect of the jurisdictions of these two

court systems.

.2 Resolving conflicts of jurisdiction

A conflict of jurisdiction arises when two courts seek to assert jurisdiction over the

same legal issue, in this case, international crimes. If the Government of Rwanda attempts

or is able to put any person on trial in a Rwandese court for any of the international crimes

defined in the Statute, Article 8 (2) would oblige them to defer to the jurisdiction of the

International Tribunal and thus stop such a trial.

However, this deference can only come inte play if the International Tribunal is in
existence and able to assert its own jurisdiction. Until the International Tribunal is
established and functioning Rwanda can (in theory) assert jurisdiction in respect of any of

those international crimes.

But the more plausible scenario would be that Rwanda may assert jurisdiction over

those same acts as ordinary crimes under Bwandese law. Here, there will be no conflict

of jurisdiction at all - or, rather a "false conflict", according to the doctrine - because the

International Tribunal has no jurisdiction over ordinary (national) crimes characterized as

such, even if the underlying facts and evidence are the same as the international erimes.




-3.

This represents a major loophole in the effort to subordinate the jurisdiction of the
Rwandese courts to that of the International Tribunal - a loophole arising out of an essential
legal difference between the characterization of an act as an "international” crime or an

ordinary "national” crime.

This important difference between the two characterizations of crime is implicitly
recognized in Article 9 of the Statute, when it states in paragraph 39 (2)(a), for instance,

that:
"2. A person who has been tried by a national court for acts constituting
serious violations of international humanitarian law may be subsequently

tried by the International Tribunal for Rwanda only if:

(a) The act for which he or she was tried was characterized as an

ordinary crime...."

This provision exists precisely because the International Tribunal has no authority

or jurisdiction over ordinary crimes. In sum, therefore, there are two possible scenarios in
which Rwanda could - if it had the capacity - proceed with trials in defiance of or despite

the International Tribunal, namely:
(a) before the Tribunal becomes operational, and

{b) by trying particular acts as ordinary (national) crimes over which the

international Tribunal has no jurisdiction.

1.3 Double jeopardy (Non-bis-idem)

This issue has been partly addressed above. [t emerges from the above that double

jeopardy arises only where the legal issue or characterization is the same, and the
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proceedings are against the same person. If the same facts give rise to mare than one legal
characterization of a crime, it follows that the accused person can be tried more than once

(or, normally, on several counts or charges). That is not double jeopardy.

Again, this basic characteristic of double jeopardy and its corollary, as explained
above, is recognized in Article 9 of the draft statute, when it states in paragraph 1 that no
person shall be tried before a national court if he/she has already been tried by the
international Tribunal for the international crimes defined under the Statute (the reverse will
also hold true); in contrast with the provision in paragraph 2 (aj which aliows the possibility
of two trials on the same facts, if characterized differently as an international crime by the
International Tribunal, and second, as an ordinary (national) crime by national courts. It
must be stated, though, that the second possibility is rather remote under present

circumstances.

Article 9 (3) of the Statute also contains another implicit recognition of the
distinction between the international and national legal characterizations of the crimes
involved in Rwanda, by providing that where a person convicted of an international crime
under the Statute had previously been convicted by a national court for the same act, the
penalty to be imposed by the International Tribunal shouid take into account the extent to

which the penalty imposed by the national court may have been served already.

il How quickly can the Tribunal begin working?

The steps necessary for the Tribunal to be established and to begin its work are as

follows:

.1 Nomination _of judges

Article 12(3)(a) requires the Secretary-General to invite nominations for judges of the

Trial Chambers of the Tribunal from Member States (including non-members with permanent
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observer missions at UN Headquarters). The judges of the Appeals Chamber are already
provided for: the same as the Appeals Chamber of the former Yugoslavia Tribunal (Article

12.2). The Secretary-General's invitation can be issued on the same day or within a few

days of the adoption of the resolution and Statute.

But, unfortunately, the selection and appointing process after that is somewhat
cumbersome and is likely to be time-consuming. Less-cumbersome options could have been
considered, but it is probably too late now. First, Member States have thirty days to make

nominations (Article 12.3.h). One must thus allow for that time-lapse.

Il.2. Short-listing

Next, the Secretary-General is to forward all the nominations received to the Security
Council, from which the Council is to establish a short list of 12 to 18 candidates, taking

due account of adequate representation of the principal legal systems of the world (Article

12.3.c).

It is difficult to predict how long this short-listing process will take especially if one
considers the possibility that some lobbying may enter into the picture. A reasonable guess

would probably be a period of up to 4 weeks for this process (or less, if we are lucky).

N.3. Election of the judges

After that, the President of the Security Council is to transmit the short list to the
President of the General Assembly. From that list the General Assembly is then to elect the

six judges of the Trial Chambers (Article 12.3.d).

Here, it is even more difficult to predict how long this will take. Procedural
technicalities will first have to be cleared to get the item on the General Assembly agenda

for the current session, and to get the voting underway. The voting process itself could
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also be of unpredictable duration, particularly in view of the real possibility of lobbying by

the candidates or their countries.

A cautious guesstimate would be one-to-two months for this process. Thus,

altogether the three main steps ahove could take three to four months after adoption of the

resolution and Statute.

IL.4. Setting up the court

The court will not necessarily be ready to start work with the election of judges.
Suitable premises will have to be secured at the agreed venue or seat of the court. It's
administrative machinery will have to be put in place. Although the groundwork here could
proceed simultaneously with the selection of the judges, it will prohably be more realistic

to allow an additional month or twe for this precess to be completed.

One must also allow time for all six newly-appointed judges to adjust their normal
schedules and make themselves available. This could take a minimum of one to twe months
from the time of their election - although this period would coincide with the ahove

estimate.

5  The Prosecutor

The other difficult element in this whole process is the role of the Prosecutor.
Article 15 of the Statute provides that the Prosecutor "shall be responsible for the
investigation and prosecution of persons™ accused of crimes under the Statute. (Incidentally,
this is a more accurate statement than the provision on the competence of the Tribunal,
which is stated in Articles 1 to 4 as being "to prosecute™ persons responsible for the
international crimes. Although that terminology is probably a carry-over from the Nuremberg

trials, it would have heen better to indicate that the Tribunal is above prosecution, which

is actually for prosecutors).
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Fortunately, the Prosecutor is already provided for: the same as that for Yugoslavia
{Article 15.3), although he will need to recruit additional staff, including a new Deputy, for

the Rwanda cases, as well as necessary administrative and logistical support.

An even more important issue is that of investigations. Despite the fact that some
evidence has already been gathered by the Special Rapporteur, the Commission of Experts,

and others, a lot more investigative work still remains to be done.

Even as regards the evidence already gathered, more work still needs to be done.

No prosecutor will put evidence before a court without full evaluation (see Article 17.1).

More specifically, witnesses will have to be jdentified, located, interviewed, protected, and

prepared for_testimony in court. Indictments will have to be prepared, backed up by

professional briefs fully argued and documented, on each alleged crime and each accused
person. Relevant physical evidence - Exhibits - will have to be gathered and prepared for
court. The accused persons will have to be apprehended and presented in court. Here, the
possibility of delays through legal challenges of such arrests and detention, particularly in
foreign countries, cannot be ruled out. These processes could add another three to six
months to the trial preparations. A sufficiently large number of prosecuting staff

commensurate with the case-load will be necessary to minimize such delays.

Then, of course, there are those cases that require substantial additional
investigations, and those requiring completely new investigations. These two categories -
which could proceed while the "ripe™ cases were on trial - could take anywhere from
several months to several years, depending on the availability of suitably gualified

investigative experts in sufficient numbers.



. The role of other countries

As most accused persons (and many surviving witnesses) have fled Rwanda, other
countries will have to play a major role in facilitating access to these persons in order to

expedite the work of the Tribunal. The Statute addresses this problem in several ways.

Here again, the most important area is that of investigations. The Prosecutor may
have to seek the assistance of relevant state autherities in countries where accused persons
or witnesses may have sought refuge. Such assistance may extend to the arrest of accused

persons and their transfer to the custody of the Tribunal, the taking of testimony from

witnesses, the securing of evidence, etc.

Although Article 28 of the Statute requires all States to comply with requests in
these areas without undue delay, delays may nevertheless oceur in particular situations -
such as where an accused person challenges the grounds for his arrest and detention in the
country of refuge. Litigation over due process applications in such cases could cause

considerable delays in the work of the Tribunal.

AB
¢ In view of the time-factor in the preparation of this brief, a fuller evaluation

could be provided later if necessary.
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Draft/Comments invited

Briefing Note: Nature, Extent and Consequences of the Concurrent Jurisdiction Between
the International Criminal Tribunal for Rwanda and the Courts of Rwanda

Jurisdiction, being an attribute of sovereignty, derives from customary
international law and belongs primarily to States and their institutions. In the judicial
sphere, such jurisdiction is normally exercised by national courts in accordance with
national laws, usually in respect of acts occurring within the national territory or
outside the national territery but having effects on the State concerned.

In contrast, the jurisdiction or competence of international organizations and their
subsidiary hodies, or of organs created by them, derives from conventional international
law such as Treaties and Conventions, and from legally-binding decisions or resolutions
taken under such Treaties or Conventions. Security Council resolution 955 (1994)
establishing the International Criminal Tribunal for Rwanda is one such example.

The following questions arise as regards the relationships between the Tribunal
and the Courts of Rwanda:

1. In what respects does the jurisdiction of the courts of Rwanda overlap or
conflict with that of the International Tribunal for Rwanda, and which
jurisdiction prevails in case of conflict?

2. How does either judicial body gain access te culprits in exile or outside
their jurisdiction?

3. In what respects or areas would the two systems need to cooperate in
their mutual interests?

4. Ahove all, what is the likely political impact of the trials for genocide and
war crimes on the process of reconciliation in Rwanda, and how best
should that be managed with a view to establishing a durable paelitical
order that effectively ends the cycle of violence in Rwanda?



1. Resalving conflicts of jurisdiction

Most of the international crimes placed under the jurisdiction of the International
Tribunal for Rwanda - namely, genocide and other war crimes - would also normally he
defined as ordinary crimes, such as murder, under the laws of Rwanda. Thus, the
International Tribunal and the Courts of Rwanda both have jurisdiction over the acts in
question and over the persons committing those acts in the defined period, namely 1
January to 31 Decemher 1994, although the crimes arising from those acts may he
defined differently. It follows that the courts of Rwanda have exclusive jurisdiction over
such crimes committed outside the defined period, and over all ordinary crimes so
defined under the laws of Rwanda.

A conflict of jurisdiction would therefore arise if hoth the courts of Rwanda and
the International Tribunal seek to assert jurisdiction over the same person for the same
crime. In such case, Article 8 (2} of the Statute of the International Tribunal provides:

“The International Tribunal for Rwanda shall have primacy over the national
courts of all States. At any stage of the procedure, the International Tribunal
for Rwanda may formally request national courts to defer to its competence in
accordance with the present Statute and the Rules of Procedure and Evidence
of the International Tribunal for Rwanda”.

Arguably, such a conflict of jurisdiction would not arise if Rwanda seeks to try
an offender for an ordinary crime, even if the same act also constitutes an international
crime under the jurisdiction of the Tribunal. This is because, in such case, the erdinary
national crime is a different legal entity from the internatienal crime, even if derived
from the same facts, and the International Tribunal, by definition as well as hy its
Statute, has no jurisdiction over ordinary crimes.

However, a precedent seems to have been established under Rule 9 of the Rules
of Procedure of the International Tribunal fer the former Yugoslavia (which will most
likely be adopted fer Rwanda as well because the Statute of the Rwanda Tribunal was-
hased on that for Yugoslavia), that eliminates the significance of the distinction between
ordinary crimes and international crimes in this regard. That provision reads:

"Rule 9 : Prosecutor’s Request for Deferral

Where it appears to the Prosecutor that in any such investigations or
criminal proceedings instituted in the national courts of any State:
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(i} the act being investigated or which is the subject of those
proceedings is characterized as an ordinary crime;

{ii) there is a lJlack of impartiality or independence, or the
investigation or proceedings are designed to shield the accused
from international criminal responsibility, or the case is not
diligently prosecuted; or

(iii) what is in issue is closely related to, or otherwise involves,
significant factual or legal gquestions which may have implications
for investigations or prosecutions before the Tribunal,

the Prosecutor may propose to the Trial Chamber designated by the President
that a formal request be made that the national court defer to the competence
of the Tribunal.”

A request to the national court to refrain frem trying an accused for an ordinary
crime, despite the fact that the International Tribunal has no jurisdiction over that
ordinary crime, seems to he a departure from the Statute of the Tribunal. This point
could still be argued in court if the country involved was inclined to assert the
distinction pointed out ahove. However, Rule 9 seems to have been adopted for
desirable reasons - even if not tor legally well-founded reasons - namely, to close a
major loophole in the primacy of the jurisdiction of the International Tribunal over
national courts.

In the ahsence of Rule 9, the primacy of the International Tribunal could easily
be by-passed by the Rwandese courts trying accused persons for any of the acts of
genocide or war crimes covered by the jurisdiction of the International Tribunal, simply
by characterizing the act as an ordinary crime under national law. Indeed, the
possibility of such trials being permissible, and of their not precluding another trial on
the same facts - though for a different crime - by the International Tribunal is recognized
under Article 9 (2) of the Statute of the Tribunal, which reads:

“f2) A person who has been tried by a national court for acts constituting -
serious violations of international humanitarian law may be subsequently tried
by the International Tribunal for Rwanda only if:

(a) The act for which he or she was tried was characterized as an ordinary
crime.”

Ordinarily, such a double trial would not be legally permissibie, ang «« c.1uen
prohibited by Article 8 (1) of the same Statute. if the cnime is the same  “ae o
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it is even contemplated in Article 9 (2) reflects the legal difference between ordinary
crimes and international crimes, as noted above.

2. Access te Culprits

Access to culprits by the International Tribunal seems to be a fairly
straightforward process. This process is based on the authority of Chapter VIl of the
UN Charter, under which Security Council resolution 3955 {1994) and the Statute of the
Tribunal were adopted.

In opting for the Chapter VIl mode of establishing the Tribunal, as opposed to the
traditional hut longer process of estahlishing it by Treaty, the Secretary-General had
argued as follows in his report to the Security Council (S{25704, 3 May 1993) in the
case of the former Yugoslavia Tribunal - a precedent followed in the case of Rwanda:

~In the light of the disadvantages of the treaty approach in this particular case
and of the need indicated in resolution 808 [on Yugoslavia] for an effective and
expeditious implementation of the decision to establish an international tribunal,
the Secretary-General believes that the International tribunal should be
established by a decision of the Security Council on the basis of Chapter VIl of
the Charter of the United Nations....

This approach would have the advantage of being expeditious and of being
immediately effective as all States would be under a binding obligation to take

whatever action is required to carry out a decision taken as an enforcement
measure under Chapter VII.™

Consequently, Article 28 of the Statute of the International Tribunal for Rwanda
provides:

“Article 28

Cooperation and judicial assistance

1. States shall cooperate with the International Tribunal for Rwanda in the
investigation and prosecution of persons accused of committing serious
violations of international humanitarnian law.

2. States shall comply without undue delay with any request for assistance
or an order issued by a Trial Chamber, including, but not limited to:

(a) The identification and location of persons;
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{b) The taking of testimony and the production of evidence;
{c) The service of documents;
{d) The arrest or detention of persons;

fe) The surrender or the transfer of the accused to the International Tribunal
for Rwanda.™

Although this process is not the same as extradition, it is to he expected that
accused persons will exploit all avenues open to them under the laws of their countries
of refuge to resist their surrender or transfer to the International Tribunal. Apart from
any reluctance or tardiness in the response of any State to a request for the arrest,
surrender or transfer of an accused person, the adjudication of any legal challenges to
such process would seem to he the only potential obstacle to the Tribunal's gaining of
access to suspects through this facility. ’

In contrast, access to culprits in exile by the Courts of Rwanda would dep