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*"The pemcut:fon of Jows during the same periocd

is esteblished beycnd all doubt, To oconstitute
ories against humanity, the aots relisd on Before
the outbreak of war must have been in execution of,
or in connecotion with, any orime within the jurise
diotion of the Tribunal, The Tribunal is of the
opinion that revolting and horrible as marny of these
orimes were, it has not been satisfactorily proved
that they were done in execution of, ‘or iR oonnecte
ion with, any such orime, The Tribunal therefore
cennot make a general declaration that the acts before
1939 were orimes against humanity within the meaning
of the Charter, but from the beginning of the war in
1939 war crimes were conmitted on a vast scale, which

were also orimes against humanity; and.insofar as the
inhumane acts charged in the Indiotment, and comitbed
after the beginning of the war, did not constitute
war orimes, they were all coimitted in execution of or
in connection with, the aggressive war, and there-
fote oonsbibuted orinss sgainsd Mumai@y®, 1)

From the asbove statement it folldws that the Nuremberg

Pribunal prooeeded on the basis of the Berlin Protocol and applied
the qualification "in exeoution of or in connection with any oxrime
with:l.n the jurisdiction of the Tribunal" to the !hoh provision, 4.6,
both to orimes of the muxrder type and to persecutions, with

the ﬁnnuqtao_mon already indicated at the outset of this seotion.

| As will be seen in a separate part of the Report, this
statement does not imply that no orime committed before lst
September 1939 can be considered as a orime against humanity,

(1)
The Judgment, p. 65,
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Some orimes occrmitted prior to lst September 1939 have been
recognised by the Tribunal as .constii;uting crimes against
humanity, 'i.e.' in oases where their comnection with the orime
sgainst peace was established, .

n thaother hand, in cases where the commission of
inhumane acts charged in the Indiotment took place after the
beginning of the war and 4id not constitute war orimes,. their
oconneotion viti\ the war has been presumed by the Tribunal, and
therefore considered as orimes against humanity,

Althaugh in theory it remains irrelevant ﬁnther a
orime against hmty wes ocommitted before or during the war,
in practice it is diffioult to establish a connection between
what s alloged %o be & crims against hunsnity, and & orims
within the jurisdiotion of the Tribunal, if the aot wes
camitted before the war, |

8) Orimes sgainst peace,

It has already been pointed out that this partioular

type of orime. as such is outside the scope of the Report,
However, or.tma. against peace have some definite bearing upon
violations of human rights, and for this reason it seems
neoessary to record here the views of the Tribunal on this
point, '

When dealing with the question of"the common plan or

conspiracy and the aggressive war", the Tribunal declared:
“Mhe charges in the Indictment thet the
defendants plahhed and weged aggressive wars are charges
of the utmost gra.vj.t,y. War is essentially an evil
thing, 1Its oonsequences are not confined to the
belligerent states alone, but affect the whole world,
"To initiate a war of aggression, therefore, is .

not only an international crime; it is the supreme inter-




=23

"national crime differing only from other war orimes

in that it contains within itself the acoumulated
evil of the whole,

"The first acts of aggression referved to in
the Indictment are the seizure of Austria and
Czechoslovakia and the first war of aggression
charged in the Indioctment is the war against Poland
begun on the lst September, 1939," (1)

Later in the Judgment the Tribunal acoepted the
contention of the Prosecution as to the aggressive charecter
of the seizure of Austria and Ozechoslovakia, '2) and made

the following statement in regard to the war against Poland;

"The Tribunal is fully satisfied by the evidence
that the war initiated by Germany against Poland on
the 1st September, 1939, was most plainly an aggressive
war, which was to develop in due course into a war
which embraced almost the whole world, and re.aultod
in the commission of countless orimes, both against
the laws and oustoms of war, and against humanity", (3)

« It will be cbserved that in making the above statements
the Tribunal touched upon the general effect which the waging of
e war of aggression has on violations of human rights, Teking
inter alia these consequences into account, the Tribumal thought it
Justifiable =nd of pﬂm importance to declare the initiation
and waging of wars of aggression as a supreme war orime, This
should be construed as meaning a supreme war orime in a wider sense
thereby oonstituting also in a general non-technical sense a

(1) ‘The M@Bnt. Pe 13,
(2) Ibid,, pps 19-22,
(3) 1mia,, p. 27,
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suprope orime against humanity,

The question of violations of human rights perpetrated

as part of the planning, preparation . or conspiraqy to wage wars
of aggression will be presented in a separate part of the

Report,

% to commit war orimes and crimes against
[ ]

A few words on the question of conspiracy, i.e, the
dootrine under which it is a oriminal offence to conapire or
to take part in an alliance to achieve an unlawful object, or
echieve & lawful cbject by unlawful means, The Charter in
its Article 6 (a) provides that “"conspiracy" to commit orimes
against peace is punishable, but contains no such express pre~
vision as to a "conspiracy"to cormit war orimes or crimes
against humanity,

Consequently, the International Military Tribunal -
allowed in its Judgment a very limited scope to this dootrine

‘ and held that, under the Charter, a conspiracy to commit
orimes against peace is punishable, and convioted certain of
the asfendants on that basis; but it declined to punish conspirecies

of the other two types as substantive offences, distinot from any

war‘orimeb or crime against humanity, and expressed the opinion
t.ha.t the provision contained in the last paragraph of Article

6 & Inot_ define or add as 2 new and separate orime any con=
spiraoy except the one to commit acts of aggressive war, In

the opinion of the Tribtn';al the above provision is only designed to
establish the responsibility of persons participating in a _
common plan, and for these reasons the Tribunal decided to dise
regard the charges of conspiracy to commit war orimes and crimes
against humanity, (1)

(1)
The Judgment, p, Lke
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1I, _JURISDICTICN OVER PERSONS,

(% Artio% 6)s "leaders, organisers, instigators,
accorplioes partioipating in the formulation

or execution of a cammon plan or conspiracy to

cammdt any of the foregoing crimes are responsible for
all aots performed by any persons in exeoution of

such plan",

ic o "The offiocial position of the
8, whether as Heads of State or rese
ponsible officials in Government Departments,
shall not be considered as freeing them from
responsibility or mitigating punishment,"

(m&h 8)e "The fact that the Defendant acted
purs o order of his Government or of a

superior shall not free him from responsibility,
but may be considered in mitigation of punishment
if the Tribunal determines that justice so requires®,

E;%}g&ﬂ. "At the trial of any individual

r O group or organisation the Tribunal

may declare (in conneotion with gny act of which

the individual may be convicted) that the group

or organisation of which the individual was a membex
was a oriminal organisation", -

icle 10), "In cases where a group or organisa-
on is declared oriminal by the Tribunal, the

competent national authority of any Signatory shall
have the right to bring individuals to $rial for
membership therein before national, military or
ocoupation . courts, In any such case the oriminal
nature of the group or organisation is corsidered
proved and shall not be queationed,"

As already cited the Nuremberg Tribunal was invested
by the Charter with power to try and punish persons who, aoting
in the intercsts of the European Axis countries, whether as N

individuals or as members of organisations, committed any of
the orimes enumerated in Article 6 under (a), (b), and (o), .
In accordance with the purpose for which the Tribunal

was established the scope of the individuals over which the

Tribunal had to exercise its jurisdiotion was limited to the
major war criminals, This is evident from Articles 1 and 6 of
the Charter, which, however, do not contain any definition or
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explanation as to who should be regarded as a major war orime
inal, The only indication in this respect is provided by the
Moscow Deolaration of the 30th October, 1943, according to
which major war oriminals are those whose offences have mno
"partioular geographical location”, Exsctly the same dese
oription is used in paragraph 3 of the Preample and in Article
1 of the London Agreement of 8th August, 191;_.5_', which have thus
left open to the disoretion of the signatory Powers the question
" which persons should be inoluded in  this category of war
oriminals, In the Indiotment lodged with the Tribunal 1
a total of 24 persons were charged at m;rémbsrg, who, in
amoo with Article 14 (b) of the Charter had been desige
nated as’ major var criminals (2) by the Committee of the Chief .
Proseoutors of the Signatory Powers,
~ The opening sentence of II)a.ragmph 2 of Article 6 lays
dowm the rule that for aots enumerated in that article as cons
. atiﬁuting orimes against peace, war crimes and orimes against
hunanity, there shall be individual responsibility,
‘On this question the Defence submitted that Inter=
national Law is ooncen_xed with the aotions of sovereign states,
and provides no punishment for individuals; and further, that

1 . -’
() Indictment ;r'euented to the International M:I.litarE l‘ri%
sitting a rlin-on tober , ete, H,M,S,0, . .

(2) The names of the 24 defendants are as followsi= Hermann

Wilhelm GORING, Rydolf HESS, Joachim von RIBBENIROP, Robert LEY,

Wilhelm KEITEL, Ernst KALTENBRUMMER, Alfred ROSENDERG, Hans FRANK,

Wilhelm FRICK, Julius SP’REICHER, Walter FUNK, Hjalmar SCHACHT, Gustav

KRUPP von BOHLEN und HALBACH, Karl DONITZ, Erich RAEDER, Baldur von
SCHIRACH, Fritz SAUCKEL, Ajfred JODL, Martin BORMANN, Franz von PAPEN,

Artur SEYSS-INQUART, Albert SPEER, Constahtin von NEURATH and Hans FRITZSCHE,

All individual defendants named in the Indiotment appeared before the
Tribunal except: Robert LEY, who cammdtted suicide 25 October 1945;
Gustav KRUFP von Hohlen und Halbach, owing to serious illness; and
Martin BORMANN, who was not in custody and whom the Tribunal deoided to
try in absentia,

In the latter cdase the Tribunal evidently found it necessary, in the
interests of justice, to conduct the hearing in his absence, thus availing
itself of the right accorded to it by Artiocle 12 of the Charter,
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where the act in question is anact of state, those who camry

it out are not personally responsible, but are protected by

the doctrine of the sovereignty of the State, Doth thess
submiuiona had been rejected by the Tribunal which emuu
the opinion thlt the prinoiple that International Law imposes
duties .and liabilities upon individuals as well as upon Btatu
has long been recognised, In this conneotion the Tribunal
recalled in ifa Judgment the recent oase of Ex Parte Quirin
(1942, 317 US I), befgre the Supreme Court of the United States,
in whioh persons were charged, during the war, with hnﬂi.ngi.n
the United States for purposes of spying and sabotage, In this
case the late Chief Justice Stone, speaking for the Court, said
that from the very beginning of its history that Court has
applied the law of war as including that part of the law of
nations which presoribes for the conduct of war, the status,
rights and duties of enemy nations as well as enemy individuals,
Chief Justice Stone went on to give a list of cases tried by the
Courts, where mdividual offenders were oharged with offences
against the lawa of nations, and partioularly the laws of yar,
Many oﬂher authorities on this matter eould have been oited, bud
the Tribunal was satisfied that there is suffiolent evidenoce

to show that individuals can be punished for violations of

International Law, .After recalling the provisions of |
Article 228 of the Treaty of Versailles as illustrating and
enforeing :I:he view of individual responsibility, the Tribunal
condluded with the argument that "orimes agninst inter=
national law are committed by men, not by abstract entities,
and only by punishing individuals who commit such orimes

can the provisions of intermational law be enforoed,* (1)

(1)
The Judgment, p, 41,
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The scope of the individuals liabia to prosecution
is further determined by the last paragraph of Article 6 of
the Charter, vhich provides that leaders, organisers, instigators
and acoomplices, partioipating in the formulation or exeoution of
a oommon plan or conspiracy to commit any of the orimes emumerated
in that Artiole under (ai, (b) and (o) are responsible for all
aots performed by any persons in execution of such plan, From
this provision stipulating the vicarious liability of leaders,
organisers, eto, it appears that the leaders and organisers are
also responsible for acts committed by third persons, Nothing
1s said in this provision about the responsibility of the actual
perpetrators, put it seems to be implied that the perpetrators
-are also oriminally responsible though the Charter itself in
general and this provision in particular, d.ealQ only with persons
responsible on a high level, This is borne out by the Control
Council Law No, 10, which was promulgated to give effeot, inter
alia, to the London Agreement of 8th August, 1945,

There is a2lso nothing said in the Charter as to
what degree of conneotion with a orime m;at be established in
order to attribute to a defendant, judicial guilt, i.e, the
degree of responsibility of principals, accessories, and accome
plices, Nor doee the Charter say anything on the very
important question of attempts, namely, whether or not an attempt
to commit an internmational orime is in itself a orime, All
these questions, in respect of which the International Penal
Law is itself most unnéttled, have been left open by the Charter,

In one respect only, the degree of individual respone
sibility for the orimes coming within the jurisdiotion of the.
Tribunal has been defined by the Charter in .Article 7, which

says that the official position the defendants, whether as

e ———

Heads of State or responsible officials in Government Dgpartments,
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shall not be considered as freeing them from responsibility
or nﬂ.tiga.t?.ns punishment,

On this partioular question and in further elaboration

of its argument as to the individual responsibility, the
Tribunal expressed the view that- the prinoiple of International

Law, which under ocertain cirocumstances protects the represent=

atives of a state, cannot be applied to aots which are condemned

as oriminal by International Law and the authors of suoh aocts
cannot shelter themselves behind tﬁair offioial position in order

to be freed from punishment in appropriate prcceedings, As

the very essence of the Charter is that individuals in general,

and the representatives of a state in partioular,' "have

international duties which transcend the national obligations of

obedience imposed by the individual State", the Tribumal took

the view that he who violates the laws of war cannot obtain

immunity while acting in pursuance of the authority of the
State if the State in authorising action moves outside its oome

petence under Iptermational Law, (1)

It may be of interest to insert here in this

oanmection a féw remarks from Lord Wright's ocomments, which he

wrote on this partioular subject. He says:

"The Jydgment accordingly is proceeding on the basis
of the Community of Nations and on the nature of
international law as the law not of one hation but of all,
which transcends the law of the partioular individual,
and the obedience which he owes tc his state, The
faot that the individual is obeying the national law is
no defence if he is charged before the competent Court
for violation of the international law, He is thus

L ——

(1)

The Judgment, p. 42,
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"subject to a double set of laws whioh in certain
oases may oonfliot, He has a divided duty, Tpere
43 nothing paculiar or unsual in this, In every
Federal state the citizen owes obedience to the
Pederal Law and also to the State or Provinoial

law, and may be punished if he violates either by
the appropriate authority, Federal oonstitutions
gencrally provide for the dominance of one system

of law over the other if they oonﬂiot; but -
generally the areas of each are sufficiently dise
tinot, A Dritish soldier remains subject to his
oountry's laws though he is also subject to Military
.Law as being a soldier, In the international penal
oode a man may be held guilty of violating the code
though what he does is justified under the National

law, The p*inoiple there 4s similar to what is
_often referred to as the defence of superdor grdere,.. (1)

Acoording to the established prinoiples of Intere
national Law, the fact that rules of warfare havebeen viclated
in pursuance of orders of the bLelligerent Governmemnt or of an
individual belligerent commander does not deprive the act in
question of its character as a war orime; neither does it%, in
principle confer upon the perpetrator immunity from punishment

by the injured belligerent, This view is governed by the majar
prinoiple that members of the armed forces or other authorities
are bound to obey lawful orders only and that they cannot therefore

(1)

See %ﬂ:ﬂhh on %mberg" s reoently written
for "Obiter ta®, an Law J . . :
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escape liability if, in obedience to a command, they commit
acts which both violate unchallenged rules of warfare and
outrage the general primiplea. of humanity. (1) |

Accordingly, Article 8 of the Charter lays down the
rule that the Pact that the defendant scted pursuant-to order
of his Govermment orofannpez;iorah&il not free him from .
responsibility, but may be considered in mitigation of junish-
ment if the Tribunal dotemixins that justice so requires. It
may be pointed out that this n;la appliea to all acts coming
within the notions of orimes against peace, war orimes and
orimes against h;nan:lty.

d‘l behalf of most of the defendants it was submitted that
in doing what they did they were aoting under the orders of
Hitler, and thereforo cannot be held responsible for the acts
committed by them in carrying out these orders. When dealing
with this submission the Tribunal stated that it considered the
provisions of Article 8 to be in conformity with the law of all
nations. The Tribunal added that the true test, whioch is found
in varying degrees in the oriminal law ot most nations, is not
the existence of the order, but whether moral choice was in fack
possible. (2) :

Pinally, there remains the queation of groups and-
organisations of which the individual defendants were members.

Article 9 of the Charter provides that at the trial
of any individual member of any group or organisation the Tribunal
may declare that the group or organisation of which the individual
was a member was a criminal organisation. Such a declaration
may have been made by the Tribunal in connection with any ;.ot of
which the individual may have been convioted.

(l) LO Ol?penhﬂim, 1. Oit-

(2) o Juagnent, p. 42
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Aocording to Article 10 of the Charter, in cases where
a group or organisation is declared oriminal by the Tribunal. the
oocmpetent national authority of any Signatory has the right to
bring individuals to trial for membership of such bodies before

- national, military or cooupation courts, In any such case the
ariminal nature of the group or organisation is to be considered
as proved and shall not be questioned,

The above provision makes it olear that the declaration

of ariminality ageinst an acoused crganisation is final, and cannot
be challenged in any subsequent oriminal proceeding against
individual members, The effect of such a deolaration is well
illustrated by Law No, 10 of the Centrol Council of Germany,
r which provides that a member of such an arganisation may be
punished for the orime of. membership by death,
As regards the general attitude of the Tribunal in

this respect, it is to be mentioned that the Tribunal ocosidered.
these provicions as a far-reaching and novel procedure, the
appl;.cat'.lon of which, unless properly safeguarded, may produce

| great injustioce, () We shall see in.anelof the Subsbquent
bootdons in mapo detadl bow the law oftho Chihrter was applied.
by, tho Zridunall toithe orghnisations alleged by the Indictment
to be oriminel,

(1)
The mt. Pe. 66,
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UNITED NATIONS VAR CROMES OQMMISSION,

S_REPORT: P RY

INFORMATION ON HUMAN RIGHTS
IN TRIALS OTHER THAN THOSE CONDUCTED BY

THE INTERNATIONAL MILITARY TRIBUNALS.

SUM RY
of tho Results of tho Research
so far ocarried out,

BY G, B OFF

In common with all parts of tho Roport on Human Rights in War
Crimo Trials, tho shortage of timo has provontod tho part doaling with
Information on Human Rights in Trials othor than thoso conducted 'by
tho Interpational Military Tpibunals from boing draftod in-its entirity,
It has been thought of use, howover, to sot out in note form, in
tho presont papor, tho outoome of the rosoarch so far carried out on
the part roferrod to abovo, following the plan of arrangemont suggestod
by tho present Rapportour in Doocumont III/96, The sections on whioh
work has boon ocompletod and papors circulato 121:0 indicatod, and in
rolation to tho othor soctions tho legal provisions and tho Trial Records
whioch have boon found to be relovant aro set oute
Should it bo docided at somo future date to complote tho research
on Human Rights in War Orimo Trials it is hopod that the collections
of onaotmonts and rofcorences to trials set out in the presont notes w!.ll

prove a valuablo guido and starting pointe

(1) Documents III/96 and III/112, which contain the texts of certain

completed parts of the Report,

L




The introductory pages of th: part of the ltuman Rights Roport
which dcals with txdeds othey tlon thowe oonducted by the International Milit:gy
'h‘ihmlla have i)een set out on pages 3-10 of Document III/96, -
Be_ TR RUAIS OF IHE VIOTIMS OF WAR ORTMES.
Lo Alliod Inhabitants of Qooupiod Torritoricss
(1) Tho Rights to Lifo, Hoslth and Porsonal Intomritys

A largo runber of offuncus for which war criminals have beon

condemmed have ocunstituted violations of the rights to 1ifo, health
amd personal intogrity of ollicd iuhabitants of ocoupiod torritories.

One rolevant gouersl provision wlich was guotad, ‘for instanoce, in the

inddotmont in Sho ceso against 04%s Ohlundorf and 24 othors, Subsegquent

Prooeedings Casu No,Y, hold bufore an American Military Tribunal at
Nuremborg, is Articlo 43 of tho Hagus Convuntion, which resds ag

followst
" The anthority of tho povur of the Stato having passed do
facto into the hands of the ovowpant, the lattor shall do
1 in his powor o mestoru, and cnours, as fr as
possiblo, public order and safaby, rospouting a6 tho samo
time, unloes absolutoly provented, tho laws in force in
tho country, " ' 2
The provision most ofton guoted dnring vor orimo trials in this
conneotion, howevor, is Articlu 46 of tha Hagno Convantion, porhaps
because it forbids more oxplioitly tuu typon of offonces for whioch
the alleged war criminals ara bronghi bofore the courtss  This
artidle reads as follows:
" Famdly honour and rights, icdividual life, and private
property, as woll as roligious convictions and vorship,
must be respocled.
Privato properiy :ms’ not Lo confiscatod, "
Article 46 is ofton quoted, for instance, in concontration camp
trials. For oxample, the prosccutor in the trial of Josef Kramer
and b othors, huld before a Brilish War Crimes Couwrt at Lineburg

from 17th Soptiabor « 17th Novembor 1945 (the Bolson trial), in his

closing addross, claimoed that the inhabitants of occupiod territories
were protected Ly Articlo 46 and went on to quote the text of paragraph
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383 of Chapter XIV of tho British Manual of Military Law, which boars
a strong ldkenoss to tho article of tho Haguo Convention: "It is tho
duty of tho ooccupant to sco that tho 1ivos of inhabitants aro

rospootod, that tho:ltr domostic poaco and honour are not disturbed,

that thoir roliglous conveotions are not intorferod with, and generally
that duross, unlawful and oriminal attacks on their porsons, and .
felonious actions as rogards their proporty, arc just as punishable as
in timos of poaco, " (1)

In the Zyklon B ocase (the trial of Bruno Tesch and 2 others,
held before a British Military Court at Hamburg from lst - 8th Maroh,
1946) tho ownor of a firm which arranged for the supply of poison gas
to Amo'kwitz, among othor dostinations, and his second=inecommand
wore found to have known of tho fact that this poison gas was usod
for killing Alliod nationals intcrnod in concontration camps and woro
sontonced to doaths Hore again, tho prosoccution rolied upon Artelb
of tho Haguo Oonvention, tc which, as the prosecutor pointed out, both
Gormany and Creat Britain wore partios.

To quoto a trial hold in tho Far East, it may bo pointod out that
Arts 46 appears among the provisions said to have been violated by
Takashi Sakai,tried by the Chincsc War Crimes Military Tribunal of tho
Ministry of Natinal Dofonco, Nanking, on 27th August 1946, This
acoused was found guilty, inter alia, of inciting or permitting his

subordinatos to wound non-combatants, to rape, to plunder, to deport

civilians, to indulge in crucl punishmonts and torturo, and to causo
dostruotion of proporty.

Among the many other trials vhich are relevant in this conneotion,
the following may bo montioned: The triel of hNox Peuly
and 13 others held at Hamburg from 18th March to 3rd
Moy, 1946, (the Neuengame Trial), the trial of Hermann Vogel

(1) See War Crime Trial Law Reports published for the United Nations war
] ' I t
Crines Commission by H.M. Stationery Office, ILondon, Volume II,p.l05.
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and 5 others, hold boforo tho Polish Spocial Oriminal Court in Lublin
from 27th Noverbor - 2nd Dacombor 1944 (tho Majdanak trial) and tho
trial of Yamura Saburoh held bofore the Nethcrlanis Tomporary Courts
Martial at Balikpspon (N.E.I.) on the 13th Soptombor 1946,

* Franco, as an ox~-oocupied territory, has held a large numbor of
trials for offonces committod against civilians, ospocially offences
causing doath and personal injury, A large numbor of roports on such
trials arc in tho custody of tho United Nations War Crimos Commdasion,
but the relevant articles of international conventions are l;lot montionod
in the Fronch documonts suppliod. (ofe DoceIIT/96, pe6e) It is cloar,
however, that tho many ceses of wﬁatifhd kKilling, wounding, etc.
which appear in thoso trials, would como within tho scopo of .Art.hﬁ of
tho Haguo Convontion,

Allegations of torrorism against tho civilian popﬁlatibn are
rolevant in this connoction. (ofs tho Dutch trial mentionod above and
the trial of Eborhard von Mackonsen and Kurt Maolzor, Gomé.h nationals,

triod by a Military Court for tho Trial of War Oriminals at Rome on

18th = 30th November 1946.)

Cascs of rapo fall within this hoading, (of. trial of Hans Muller,
held before a Military 'frilxmal at Angers on 30th November 1945,) and
also cases inwlving modical oxperimonts (cf.the trial of Martin
Gottfried Weiss and 39 othors hold beforo a Genocral Militery Govornmont
Court at Dachau from 15th Novomber = 13th Docombor 1945 /Fho Dachau
Concentration Camp tris)/ and tho trial of Erhard Miloh bofore an -

American Military Tribunal at Nyromborg from 4th Fobruary = 1l6gh April
1947 /Nyramborg Subscquent Procoedings Trial Noe2 /.)
In comnection vith merey killings, reforonce should be mado to
the trial of Qilo E’l]-’.'il.‘_&; and Kurt Kiehne, Gonoral lilitary Govermont Qourt at

Ludwigabuwg, Sth apil, 1946,
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!g[ Tho Right to Mroedom of Movemont.

Cases involving chargoes of doportation arc rclovant in this

conneotion. Sco for instanco tho trial by a Chinose Military Tribunal
reforrad to atove; sce trial of Robort Wagnor and 6 others, hold bofore
a Fronch Military Tribunal at Strasbourg on tho 3rd May 1946; soo trial
of Wilholm Artur Konstatin Wagner boforo tho Norwogian Eidsivating
Loagmonnsrott, from August - Octobor 1946. Slave labour is dealt with
in the trial of Erhard Milch, tricd by an Amorican Military Tribunal at
Nuremborg from 4th February - 16th April 1947, in the trial of Oafl
Krauch and 22 othors which was opcned by an Amcrican Hi'lita.ry Tribunal
on Nyremberg on the 14th August 1947 and in tho trial of Alfried Krupp
von Bohlen und Halbach and 11 others, which will be held at mmbarg
before an Amerioan Military Tribunal (Subsoquont Procoedings Cases I
Noss 2, 6 and 10),

Oopditions undor which deportation becomos a crime, are sot out
in the Judgmont of tho Milch trial. Rofcronce should also be made to
the trial of Capt. Eitaro Shinohara and 2 othors boforoe an Australian
Military Court at Rabaul from 30th March - 1lst April 1946,

(441) Tho Right to e Fair Teinl,

Evon members of an undorground movemont have the right to a fair

trial on capture. Many of tho trials mentionod under "2, Allied

Oivilians in Occupiod Territories who toke up Arms against the Enemy"
(seo later), are relevant hero. Tho quostion of the wrongful exten-
tion of Nazi law and courts to ocecupiod territories is dealt with in
the trial of Josef AltstBtter and 15 others, tried by Apprican Military
Tribunal at Nuremborg (Subsequent Procoedings Case Noe3), and reforence
should also be madc in this connoction to tho trial of Robert Wagner and
6 others before a Pcench Militrry Tribunal at Stresbourg on 3rd May 1946,
(1v) Family Rights,
"Family Rights" are specifically prutscted by Art.46 of tho Haguo
Convention, and many of tho offencoes for whick war criminals have beon
condemned havo, in fact, constitutod violations of thosc rights.

Examplos are provided, for instancc, by tho splitting up of families for

purposes of deportation to slava labour.
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In tho trial of Hoinrich Gorike and 7 othors bofore a British
M41itary Court at Brunswick from 20th March to 3rd April 1946 (the
Volpke Children's Homo Case), the prosecution rolied upon Art.46, In
this ocase, various acousod were found guilty of boing "oconcorned in
the killing by wilful negloot of a number of children, Polish nationalsd
It was shown that thoy woro implicated in the establishmont and running
of a home to which Polish fomale workors in a district of Gormany wore
forcod to sond thoir childron, the object being to fﬁvo tho parants
for foreod labour for the bonofit of the German oconomy. Many of
the childron diod through negloct.

(v)__ Religious Rights.

It will bo noted that "religious convictions and worship" are also

protected by Art.46 but vory little uso has beon made in war ordme
trials of this agpect o the provision,

Violations of roligious rights, intor alia, worc alloged in tho
trial of Gonoral Tomoyuki Yamashi€a, tried before an Aporican Military
Commd.ssion at Manila, Philippine Islands, from 1lst Octobor - 7th Docomber
1945. In this case, it was shown thaty among the greoat destruction
causod by troops undor tho accused's command, figurcd tho dost rustion
of roligious odificos. Such destruction of religious property may however .
possibly bo botter classed undor the hoading of devastation of property
rather than undor the heading of violation of individual roligious
funotions.

{vi) proporty Rights.

Allegations of violations c:f proporty rights have boon froquont
in war orimo trials. Onco again, "private l;mperty" is spocifically
mentioned in Art.l6.

There are many oxamples among the trials by French Military
Tribunals of the dostruction or thoft of proporty in occupied France.
Among othor trials doaling with destruction of property may be
mentic ° the trial of Takashi Sakal by tho Chineso War Crimcs Military
Tri.unal of tho Ministry of National Dofence, Nanking on 27th August,

1946,
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Tho trial of Friodrich Flick and 5 others, bofore an American
Military Tribunal at Nuromborg (Subscquont Prococdings Trial Noe5),
and tho Krupp trial, (Subsequent Procoodings No.10), dcal with economio
pillago among othor mattorss Also of intcrost in the same mo&bn
are tho Milch trial (&.l'baeqmnt Procoedings No.2) the trial of Oswald
Pohl and 17 others, tried beforo an Amorban Military Tribunel at’
Nuremborg (Subsoquont Ppocoodings Noek), and tho trial of Carl Krauch
and 22 others, which was openod boforo an American Military Tribunal at
Muromborg on tho 14th August 1947 (tho I.G,Farbon Industrie case,
Subsoquont Prococdings Nos6)

Civic ts,

Porhaps cases involving donationalisation would fall undor this
heading; see for instance the trial of Ulrich Groifelt and 13 others
which will be held at Nuremberg beforo an American Military Tribunal
(Subsoquont Prococdings No«8) in which the allogations include charges
of Gor:;:oidn. Gonocide is also .cha.rged in the trial of Otto Ohlendoxf
and 23 othors (tho "Einsatzgruppon" trisl) which is being held at
Nuromborg bofore an Amcrican Military Tritunal (Subsoquont Proceedings
Noe 9)e Two furthor trials which aro of intecrost in this connoction
aro tho Fronch trial of Robert Wagner, in which one of tho charges
concorns recruitmont for the bomfi;t of tho enomy and also the Trial

of Josef Alst8ttor (Subsoquont Procoedings Noe3).

d C i 0 od Territories
who Take up Arms against tho Enorys

Provisions relative to tho quostion of the logal position of
allied civilians in ocoupiod territories who tako up arms against the

enemy are Articleos 1 = 3 of tho Hague Conwvontion, which provide as
£311owss
"Art,1. The laws, rights, and dutios of war apply not only to tho
amy, but also to militia anl volunteer corps fulfilling all tho
following conditions:=-

(1) Thoy must Lo commanded by a porson responsible for his
subordinatos;
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(2) They must have a fixod distinotive sign rocognisable
at a distance;
(5; Thoy must carry arms openly; and
(4) Thoy nust conduct their operations in accordance with
the laws and.customs of war,

In countries vherc militia or wvclunteor corps constituto
tho amy, or form part of it, thoy aio included undor the do-

nonination "amy ",

2, Tho inhabitants of a torritory not undor occupation

» on the approach of the onemy, spontancously take up arms
to resist the invading troops without having had time to
organize themselves in accordance with Article 1, shall bo
rogarded as ballipcrents if thoy carry arms oponly, and if
they respect tho laws and customs of wars

+ 3. Tho arrmod forces of tho Lolligorents may consist of I

combatants and non-combatants. In the caso of capture by
the enomy, both have tho right to Lo troated as prisoners of

ware "

Trials vhich are of intcrost in this connootion includo tho
trisl of Yamamoto Chusaburo by a British Military Court at Kuala
Lumpur on 30th January to lst Fobruary 1946, tho trial of Karl Buck
and 10 others bafore a British Military Court at Wuppertal from 6th
to 10th May 1946, tho trial of Hoinrich Kloin anl 14 othors bofore a
British Military Court at Wupportal from 22nd - 25th May 1946, tho
trial of GOneral Victor Aloxander Friedrich Willy Scogor and 5 othors
bofore a Military Court a Wuppertal from 17th Junc - 11th July 1946,
tho trial of Goneral Tomoyuki Yamashita, triod by an American Military
Commdssion at Manila from 1lst Octobor = 7th Docomber 1945, tho trial
of Wilhelm List and 11 othors bofore an american Military Tribunel at
Nuremberg (Subsequent Prcoodings Caso Nos7), tho trial of 1/Cpl.
Rehei Okmura and 2 Sthers before an Aystralian Military Court at
Rabaul from 13th - 18th Docomber 1945, the trial of Wornor Krotzschmar
before a French Military Tribunal at Angers on tho 27th March 1946
the trial of Johann Gonz tofore a French Military Tribunal at Toulouse
on the 16th April 1946, tho trial of Richard Wilhelm Hormann Bruns
and 2 others bofore a Norwegian Eidsivating Legmannsrott on 20th March

1946 and tho trial of KriminalsekretHr Willie August Kesting, and

Nils Peter Berhard Hjelaberg by the Gulating Lagmannsrett in March,

1946, and by the Supreme Court of Norvay, July, 1946,
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ivilians outside 0 ied Territory.

On a narrow interpretation, the Hague Convention does not protect
civilians outside of oocoupied territory, since the heading of Section
IT of ‘the Hague Convention is "Military Authority over the territory
of the Hostile State". This interpretation has not, however, pmvailoda
For instance, in the Hadamar trial, (the trial of Alphons Klein and 6
others before an Amorican Military Commission at Wiesbaden which was
complotod on the 15th Octobor 1945,) various accused were found guilty
of taking part in the deliberate killing of, among othor people, ovor
LOO Polish and Soviet nationals, many if not most of whom were
ocivilians, by injections of poisonous drugs. Here, tho fact that the
offences took placc in Hadamar, Gormany, and not in occupiod territory,

was, of course, treated as entirely irrelevant. Anothor example among
the many in oxistenco, is the Bolsen trial. 1In this trial, the offences
committed in Auschwitz and those committed in Belsen were treated by the
court as being on entirely the samo footing, the faot that Bolsen was on
German territory and Auéotmitz in occupied Foland being trecated as
beside the point from .tﬁe legal point of views 1In his opening state-
ment in the trial, tho prosccutor quoted paragraphs 442 and 443 of the.
British Manual of Military Law:

" 442, ¥ar crimes may be divided into four difforent classes:

(i) Violations of tho recognised rules of warfare by
mombars of the armod forces...

443, The more important violations are the following eee
ill-treatment of prisoners of warj... ill=treatment of
inhabitants in occupied territory..."

The Prosecutor claimed that although the words "inhabitants in
occupied ocountries" wore used, it was obvious that they should be
oxtended to "all inhabitants of occuried countrics who have been

deported f rom their own country," the deportation, in fact, being
a furthor infringement,

In the trial of Heinrich Gerike amd 7 othors (the Velpke
Children's Homo caso, to which refcrence has alroady boon made'd)),
various acoused werc found guilty of being concerned in the killing

by wilful negloct of Polish children born on German territorys

(l) See p. 6.
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Article 46 of the Hague Convention was drafted at a time when
deportations for forced labour on the scale carried out by Nazi Germany
oould not have been contemplated, and striotly speaking, ajplies
only to tho behaviour of the ocoupying power within tho occupied
torritory. Novortheioss, it is clear that the general rule laid down
therein mist bo valid also in respsat of inhabitants of the oooupied |
farrito:y vwho have bean sent into the country of the occupant for
‘forced labour, as 2:d mothers of the children who vere saent to the
Velpke Baby Home, and to the children born to them vhile 1n captivity.
The prosecutor in this trial pointed out, as did tho prosecutor in the
Belsen trial, that such deportati.n vos in itself contrary to
international law, as was stated in Oppenheim-Lauterpacht, International
Law, VoloII, 6th Edition, on pp.345-6, in the following passage:
" seeethare is no right to deport inhabitants to the country
of the occupant, for the purpose of compelling them to work
theras When during the World War the Germans deported to
Garmany soveral thousands of Belgian and French mon and
womon, and compollod them to work there, thc whole oivilised
world stigmotised this cruel practice as an outrage. "
It could, of course, have been arguod by the defence in both the
Bolsen trial anl in the Velpke -Ba.by Hame trial that the offence of
deportation was commifited by persons ctior fhan the @ouaed; ‘mﬁﬂm-'

less it scems reasorable to zasume that the inhabitants of an oocu_piod.

territory keep their rights under Internatlonal Law whon forcod to

leave their own country, oven though this i3 not oxpressly provided in

the Hague Convention,
For the rights of depcriud labuur, reference should bo made to
the Judgment in tho Milch trial (Subsaquent Proceedings Noe2)e

4o Non-Allied Nationals,

Enemy nationals ere lef% unprotected in war crime trials proper,
by contrast with tiials of what are known as"orimes against humanity".
For instance, tho British Royal Warrant providas, in Regulation 1,
that the offonces to mo trisd by British Military Courts ;ahnll only
be violations of ths laws w0 usagos of war  committed during any
war in which His Majasty has been or may be ongaged at any time since

the 2nd Scptember 1939.
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The question recaived some discussion during the course of the
Belsen trial. On the 3rd October 1945, the defence objected to .the
proposal of the prosecution to puii;nff‘ida.ﬁtu vhich moma the
allegation of an offence committed against a l-hznga.r.lan girl, Dofence
Counsel pointed out that the charge agaihst the aocused referred to
the committing of a war orime which involved the ill=-treatment and
killing of allied nationals, Counsel also thought that it was within
the knowledge of the court that a war orims could mt& committed by

a German against a Hungarian since the latter would not be an Allied
national. The Prosecutor mado two points in replying: Hungary, ho
said, left the Axis bofore April 1945, and had come on to the Allied
side; at that time, therefore, the Hungm were at least some form
of Allies, though Counsel did not know to what extent. A more genoral
point madc by the Prosecutor was that what he was trying to prove was
'the treatmemt of the Allied inmates of the camp,  He thougﬁt that he
was parfootly entitled to put bofore tho Court evidence of the treatment
of other persons in tho campe If thore were ten people and he wanted
to prove that one of them was badly treated, in the Proscoutor's
submission, he Was porfectly entitled to prove that the ten were badly
treated, The treatmont of all the inmates in the camp was relovant
to show the treatment of any individual inmate.

The Court deoidod that the paragraph be included in the evidence
bofore the Court., :

Colonel Snﬂ.t‘tlLiadmd that only offonces against Allied mationals
could be regarded by the Court as war orimes, and that "Allied
nationals" meant nationals of tho Urdted Nations. The torn therefore

excluded Hungarians and Italianse As has been seen, the Prosecutor

(1) Counsel for the Defendants in general.
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himself in effeot disclaimed any intention of chargi g the accused of
orimes against persons other than Allied nationals, Both Prosecution
and Defence therefore recognised that, under the Royal Warrent, the
Jurisdiotion of British Military Courts is limited to the trial of war
orimes proper and excludes crimes against hmumanity as defined in Artiole
6(c) of the Charter of the Ipternational Military Tribunal, British
Military Courts deal with such crimea only if they are also violations
of the laws and usages of war,

Nevertheless, it must be added that offenpes against non-allied
nationals do fall within the ;luriudiotlion of some courts other than
International Military Tribunals in Nuremberg anmd Tokyo, for instance,
some of the United States Military Commissions appointed for the Trial
of War Cri.nu.:

of t.hnae. the narrowest jurisdiotion is that vested in the Military
Commissions appointed in the Mediterranean Theatre of Operaticns. In
the Mgditerranean Regulations (Rogulation 1) the expression "war orime"

moans a violation of the.laws and customs of war, ‘
Under the Buropean Diruotivé 1?pam.graph la), Military Commissions
are appointed for the trial of persons who are charged with violations
of the laws or customs of war, of the law of nations or of the lavs of
occupied territory, or any part thercof. The Wm.MNotiw adds
therefore to the jurisdiction of Military Commissions violations of the
laws of nations other than tho laws or customs of war, and violations of
tho local law of the occupied torritory. In Regulation 5 of the Paocific
(2)

September Rogulations, ‘the offences falling under the jurisdiotion of the
Mi)itary Commissions are doscribed as follows:

(1) By command of General Eisenhower, a directive regarding Militery
Commissions in the Buropean Thoatre of Operations was mede by an
Order of 25th August 1945, '

(2) Similarly, by command of Goneral MaNarney, Regulations for the
Trial of War Crimos for the Meditorranean Theatro of rations
were made on the 2jrd Soptember 1945 by oimla.r Noe
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In tho Ohina Regulations Dtho Jurisdiotion of the Cogmisaion A
is oiroumsoribed es follows! "Tho military commissions ostablishod
hereunder shall kave Juriadiction over the followl:t_ig offencos:
Viclations of the lm or ocustoms of war, including but not limited
to murdor, torturs, or 11-troatment of prinomrr.o'r war or persons
on tho soas; ld.lli.ng or 111-treatment of hostagu, nuﬂor. torture or
ill-treatmont, or dcpox'tntion to alave la.bour or for any other
illegal purposes, of civilians of, or in, oocupied iorutory; plundor
of publdo or privata proporty; wanton destruction of oities, towns
or villagos; devastation, destruction or damago of public or private
property not. justified by military necessity; murder, extormipatiion
enslavement, doportattdﬁ or othor inhuman aots m.tttbd against any
civilian population, or porsgoution on political, racial, national or
roligious gmﬁlﬂs, in axocution of or oomnoction with any offenco within
the jurisdiotion of tho commission, whothor or mot in violation of the
domostic law _ot; the country whore perpetrated; and all othor offonces
against tho laws or ocustoms of war; partioipation in a common plan or
oconspiragy to aooowlﬁh .w of thoe foregoing. Leadors, organizers,
instigators, ooccessorics and accomplicos partioipating in tha formula~-
tion or cxocution of any such common plan or conspiracy will bo hold
responsible for all acts porformed by any person in oxcoution of that o)
plan or conspiracy. "

In dcsoribing tho offencas subjoot to trial by Military Tpibunals
the Regulations used in tho Pacific thoatre and in Ohina reflect tho

influencae of the lour Power Agreement of 8th Aygust 1945, and

. partioularly of Article 6 of the Charter of the International Military

Tribunal annoxed to it. Undor tho Charter the Ipternational Wilitary
Tribunal has jurisdiotion ovor:

(a) Orimes against peace;

(b) War Crimos, namely violation of tho laws or customs of war, and

(¢) Crimes against humanitys

(1) A set of Regulations issued for the China Theater on 2lst Jamary
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Military Commissions opcrating under the paocific Regulations have
Jurisdiotion over all offencos, including, but not limited to, the
threo types of offcences onumoratods It is also exprasaly stated
thore that tho offancos necd not have been committed aftor a particular
dato, but in gonoral should have been committed since or in the period
immediatoly preceding tho Mukden incident of 18th September 1931,

Trials hold by courts acting under Law Nos10 of the Imied Gontrol
Council for Gemany also, of course, possess jurisdiotion over crimes against
mumonity (and indeod over orimes against poace), as well as over war
orimes., (Soe Dr, Mayr-Harting's saction of the Raport.) It should
be added that paragraph 2 of tha Danish Act of 12th July 1946,
regarding the punishment of war oriminals atates that ",...This act
ehall apply ese also to all acts which, though not speoificelly oited
abova, are covored by Art.6 of tho Chartor of the International
Military Tribunal...."

Neutral oitizens are also, to some daémo, pmfaoto&‘ by war
orimo trials. For instance, .article 1 of the Norwegian Law of 13th
Dacomber 1946 on the Punishmont of Foroign War Criminals, providess

" kets whioh, by roason of thcir character, come within the

scope of Norweglian oriminal lsgislation are punishable,

according to Nyrwezian law, if they wore committed in viola-

tion of the laws and customs of war Ly anomy citizons or

othor alicns who wure in enemy sorvice or under enemy

ordors, and if the said acts were committed in Norway or

wore dirootod azainst Norwegian oitizens or Norwogian
intorcsts. In accordance with tho torms of the Civil

Criminal Codoe No.12, paragrahh 4, with which should be
road No.13, paragraphs 1 and 3, tho above provision applies
also to acts committed abroad to the prejudice of allied

legal rights or of rights which, as laid down by Royal
Proclamation, arc Toomod £5 bo equivalont ‘Eh_oreio. . (1)

An explanatory memorandum of the Norwegian Ministry of Jystioe

and Polioce dealing with this law states that, in reforring to rights
which are oquivelent to illied rights, the Draftsmon had in pind
particularly: (a) Denish citizons and their economio interests, and
(b) neutral citizons in Norway or othor Allied armed forces or

porsons employed in othar Allicd war work.

(1) Italics not in tho originals




Ccrtain catogorics of ncutral citizons would seom also to bo
protactod by Article 1 of the Fronch Ordinanca of 28th ~ugust 194,
concarning the proscoution of war oriminals,which provides as
follows:

" Articlo 1, Enomy nationals or agents of othcr than Fronch
nationality who are sorving enomy administration or interests
and who are guilty of orimos or offences committed since the
boginning of hostilities, eithcr in France or in territories
under tho authority of Franca, or against a Fronch national,
or a person under Franch protoction, or a person serving or
having sorved in the Fronch armod forces, or a statoless
person residont in Fronch territory before Junc 17th 1940,
or a refugeo residing in Frenoh territory, or against tho
property of any natural persons enumerated above, and against
any French corporate bodies, shall be prosecuted by French
military tribunals and shall be judged in accordanca with the
French laws in foroo, and acoording to tho provisions set out
in the prosont ordinance, whore such offencos, evon if
committod at tho time or undor the pretoxt of an oxisting

state of war, arc not justifiod by the lows and customs of
var, "

Relovant in this connocction also is tho trial of Johann
Sohwarzhuber and 15 othors, tried botore a Military Ceurt at,Hamburg
frao 5th Dacember, 1946 - 3rd February, 1947, (thc Ravensbruck
Congentration Caup tricl). b A

0f some interost in connection vith the requiremont that a
breach of tho laws and usages of war ‘oan' not involve offengos
by onony nationals against cnaiyy nationoals, is the
question whether territory can bo annexed while war is still in
progress. Thus, in the Bolsen trial, the defence claimod that
a number of the victims of atrocities committed in Bolsen and
Auschwity had ceasod to be Allied nationals and had beoomo Gorman
subjects as a result of the annexation of their Homelands by Gormanys
The prosecution replied that before it was possible for a country to
be annexed, tho war must bo ondeds While a war was still in progress, ,
the citizons wore entitled to the protection of the Hague Convantion,

Opponhoim-Lauterpacht, Intcpnational Law, V.ol.I, Fifth Edition,

pe 450, states that tho act of foreibly taking possession of a part of
an enomy's terr.tory during the continuance of var, "although the

oconqueror may intend to keep the conquered torritor_v' and thereforeo to
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annox it, doos not confor a titlo so long as the war has not terminatod
aither through simple cossation of hostilities or by a troaty of peace,
Thérafo.:"c, the practico, which sometimos prevails, of annexing during
a war a conquorcd part of onemy territory cannot be approved. For
annexation of conquarod enemy torritory, whether of tho whole or of part,
confaers a title only aftcr a firmly established conquest, and so long

‘as war ocontinues, conquest is not firmly establishod,
This doctrinc was undorlined in the Judgment of the Ipternational
Mjlitary Tribunal at Nyromberg whore it was, stated:

" A further submission was made that Germany was no longer bound
by the rules of land warfare in many of the territorios occupied
during the war bécause Germany had completoly subjugated those coun-
tries and incorporated them into tho German Reich, a fact which gave
Gemany authority to deal with the occupiod ocountries as though they
were part of Germany. In the view of the Tribunal it is unnecessary
in this case to decide whether this doctrine of subjugation, dependent
as it is upon military conquest, has any epplication where thae
subjugation is the rosult of the crime of agiressive ware The dootrine .
was nover considored to be applicable so long as there was an army in
the field attempting to restore the occupied countrics to their true
owners, and in this case, therefore, tho doctrine could not apply to
any territories occupied after the lst Septembor 1939, As to the war
crimas committed in Bohomia and loravia, it is a sufficient answer that
these territories werc nevor 6d to the Roich, but a mere protectorate
was established over thoms" '/ - '

The same prollem was touched upon in the Milch trials

He Armed Forces.

Very few trials have so far been brought to the attention of the

United Nations War Crimes Commission in which allepations of violations

of laws and customs of war,deuigned to protect the fighting forces

against illegal means of warfare, have been the subjoct of trialse

e s e —— - — - ——— - -

(1) British Ccumd Paper, Cmd, 6964, p. 65.
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In the trial of S.S. Brigadefithrer Kurt Meyer, held by a
Canadian Military Court at mnjiqh from 10th - 28th December, 1945, it
. was alleged, inter alia, that the accused, in violation of the laws and
usages of war, during the fignting in 1943 = 1944, in Belgium and France,
"inoited and counselled troops under his cormand to deny quarter to
nJ.l:l.cd troops," and this was onc vof the charges on which Meyer was
found guilty., Nevertheless, it is doubtful whether such offences
should be classified as offéhcog ‘against the members of armed forces
or offences ageinst prisoners of war, They are clvf course npéoi;t‘icnily
prohibited by Article 23(d) of the Hague Convention which provides:

’ "%1010 gi In addition to the prohibitions prov:l.dad by lpec:lll
nventions, it is particularl,y forbidden;

(d) To daola:re that no qmrtor will be given;"

6, Prisoncrs of War,

Cases concerning offences against prisoners of war and against
inhabitants of occupied territories form the two main categories of
wer orime trials, |

(1) In etation of the term "Prigoner of war".
Under this heading, the following questions, among othcrs,

should be examined;
(a). The interpretation of the Hague and Geneva.
Conventions so as to cover crimes committed not in camps, but

on the line of march,

Trials which are relevant to this point include the ‘trial of Armo
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Hooring, held beforo a Bpitish Military Court at Hannovor from 24th
- 26th Jamary 191;6. in vhich a x;icmbor of a guard company was accusod '
of ill-troating mombers of tho British amy and othor British and
Allied nationals while on tho march with a column lot prisonars of war
from Marjenburg to Brunswick. Tho accusod was found au:l.:lt}, the
prosecutor having submitted that the column of march described in the
trial was to all intonts the same and in the seme position u a
Prisoner of War Camp, All the duties sot out in the Genava Prisoner
of War Conwvention fell on the shoulders of the accused,
Roference should also be made to the trial of Oapts Shoichi Yamamoto
and 10 others, Japanocse nationals, tried by an Australian Military
Court from 20th - 27th May 1946 at Rabaul.

ib) ﬁo A;n;%%tion of the Haguo and Geneva Oonventions
[ 8 ttod against Prisonors of War in noen-
EMEEH aﬂﬂ. "

During the oourse of tho Belson trialgol, Suith (Defemce Counssl) pointed at

that in one of the instances charged, vhere victims were prisoners of
war, a British subject vho had becn capt_u.md as a prisonor of war
was transferred to the concentration camps This was a olear
intornational wrong, but the wrong consisted in ceasing to treat him
as a prisoner of war, in ta.idng him out of the camp where he was
pmtaotet.l by the Goneva Convention, and putting him in a concentration
camp whore he was expcsed to the same treatment as any other inmate.
The responsibility rested with thosc who sent him to Auschwitz or
Bolsen, but the responsibility of the peoplo at Auschwitz and Belsen
was the same in rogard to that man as to any other inmates Counsel
did not know whether thoy oven knew he was a prisoncr of ware In
any case they had no option but to trcat him as anyone elses

In his closing address, the Prosecutor claimed that Colonel
Smith had suggested that the crime involved was the moving of the
prisonor of war from the prisoner of war camp into the concentration
camp and that anything which happened to him thereafter was thoreby
excused, The Prosocutor found it difficult to accept the suggestion

that if a man wore ill-treated in a prisoner of war camp that was a
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(41) 4 General Provision Protecting Prisoners of War f

Ono general provision protecting prisoners of war is Articlo 18
of tho Goneva Pprisoners of War Corvention, whioh provides that:

" Bach Prisonor of §ar Camp shall be placed undor the authority
of a ruaponail:le of‘fioar...

This article was quoted, for instance, by the prosecutor in the
trial of Arno Hgoring, hold before a British Military Court at
Hannover, from 24th - 26th January, 1946,

ili) The Right to Life and Health,
Numerous provisions of the Hague and Geneva Conventions attempt

to secure for prisoners of war their rights to life and health,

Those may be divided into two categories:

(a) Those aimed at maintaining goneral minimum conditions conduoive

to life and health and placing on the authorities holding prisoners,

a duty to maintain prisoners of war, This class inoludu.bha following,
all of which have been quoted in actual war crime trials:

Hague Convention, Article 41

" Prisoners of war are in the powsr of the hostile amcmt, but
not of the individuals or corps who ocptu.m them,

They must be humanely treated,

All their personal belongings, except arms, horses and military
papors, remaln their property.

'Hague Convention, Article 7:

"Tho Government into whose hands prisoners of war have fallen is
charged with their maintenance,.

In deofault of spocial agreement between the belligeronts,
prisoners of war shall be trcated, as rogards rations, quarters and
clothing, on the some footing as tho troops of the Govornment which
captured thom, "

Geneva Prisonors of War Convention, Article 2:

" Priaomra. of var are in the power of the hostile Government, but
ot of the individuals or formation vhich captured thoms

They shall at all times be humanely treated and protected,
particularly against acts of violence, from insults and from public
curiosity,

Moasures of reprisal agninst them arc forbidden,"
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Gonova gmﬁgnl Articlo 3:

"Prisoncrs of war are ontitled to respoot for their persons and
honour. Women shall bc treatod with all considoration duo to thoir
80X, : .

Ppisoners rotain thoir full oivil capaoity. "
Geneva Conve clo

"Phe detaining Powor is required to provids for the maintenance
of prisoners of war in its charge,. i

Differences of troatment between prisoners are permissible only if
such differences are based on the military rank, the state of physical
or mental health, the professional abilities, or the sex of those vho
benefit from them, "

Geneva Convention, aArticle 7:

“As soon as possible after their capture, prisoners of war shall be
evacuated to depots sufficiently romoved from the fighting zone for
them to be out of danger. \

.Only prisomrs who, by reason of their wbtmdl or maladies, would run
greater risks by being evacuated than by remaining may bte kept
temporarily in a dangerous zone.

Prisoners shall not be unnecessarily exposed to danger while
aveiting evacuation from a fighting zon@sseess "

Geneva Convention, Article 9:

'Prisoners of war may be interned in a town, fortress, or other
place, and may be required not to go boyond certain fixed limits,
They may also be interned in fenced camps; they shall not be confined
or imprisoned except as a msasure indispensable for safety or health,
and only so long as ocircumstances exist which necessitate such a
moasure, '

Prisoners captured in distriocts which are unhealthy or whose .
climate is deloterious to persons coming from temperate oclimates shall -
be removed as soon as possible to a more favourable climate. P )

Geneva Convention, Jrticle 10:

"Prisoners of war shall be lodged in buildings or huts which afford
all possible safeguards as regards hygiens and salubrity.

The premises must be entirely free from damp, and adequately
heated and lighteds All precautions shall be taken against the danger
of fire,

As regards dormitories, their total area, minimum cubic air space,
fitting and bedding material, the conditions shall be the same as for
the depot troops of the detaining Power, " -

Geneva Convention, Article 11;

"The food ration of prisoners of war shall be equivalent in quantity
and quality to that of the depot troops.

Prisoners shall also be afforded the means of preparing for them-
selves such additional articles of food as they may possesse
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Sangva Convontion, irticlo 17;

" Balligeronts shall oncourage os moli as i)oad.blo the organisation
of intolleoctual and sporting pursuits by the prisonors of war, "

Goneva Oonvention, Article §;

" Unless the courso of military oporations domands it, siok and
wounded prisoners of war shall not be transforred if their recovery
uﬂ.ght bo projudiced by tho _Journay, " ;

bor_nn. t clo 27:

" Belligerents may omploy as wr@nn prisonors of war who are :
physically fit, other than officers and persons of oquivalent status
acocording to thoir rank and their ability. .

Non-commissioned officers who aro prisoners of war may bo
compelled to undortake only suporvisory work, unloua they oxprossly
roequast remunorative occupation.
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Geneva Qonwontion, Article 28:

"Tho detaining Powor shall assume ontiro responsibility for the
maintonanco, carc, treatmont and tho paymnt of the wagos of prisonors
of war working for private individuals, "

Geneva Convontion, Article 32:

"It is forbidden to emply prisonors of war on unhealthy or
dangerocus work,

Conditions of vork shall not be rendored moro arduous by
disciplinary moasuros, "

Genava Convention, .cticle :2

"Oonditions govaerning labour dotachments shall be similar to thoso
of prismoners-of-war comps, partiaularly as concerns hygienic conditions,
food, care in casa of accidents or sickness, oormapondanoo apd the -

roception of parcels. X

Every labour detachment sholl be attached to a prisonors' ocamp,
Tho commandant of this camp shall bo responsible for the obserwanco
in tho labour detachment of the provisions of thepresent Convention. *

It will bo noted, of ooursa, that Artioles 14 and 25 are also -
relevant in ccnnoction with the rights of the sick and wounded (seep. 3uJe

Examples of trisls in vhich these artiocles have been quoted and in
which tho rights of prisoners of wor to 1life and health have been '
vindicated, are tho following! Trial of Martin Gottfried Weiss aml 39
others, fore an amorican General Military Government Court at Dachau,
from 15th November - 13th Docembor 1945, (the Dachau Concentration Camp
oase), the trial of Maj.Gon. Otsuka and 43 othors before an american
Military Commission at Singaporofrom 8th iugust - 10th Octobor 1946,
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~ thoe tripl of Giulio Oldani; an Italian national, triod bofore an

Ame rioan Military Commission at Floronca from 31st October to 7th
Novembor 1946; the trial of Oswald Pohl and 17 othors, befors an
Amorican Military Tribunal at Nurcmborg (Subsoquont Ppocoedings Oaso
Nools) tho trial of Friedrich Fliok anl 5 othors, boforo an american
Military Tribtunal at Nuremberg (Subsoquont Proceodings Case Nos5)}

the trial of Oarl Krauch and 22 others before an Amorican Military
Tribunal at Nuramborg (the I,G.Farbon Industric case),  (Subsequent
Proccodings Nos 6); the trial of Josef iltstBttor and 15 others,
before an .mrican Military Tribunal at Nurcmberg, (Subsequent
Proccodings Case Nge 3); tho trial of Alfried Krupp von Bohlon und
Halbaoch, before an amcrican Military Tribunal at Nuremberg, (the Krupp
casa), (Subsequent Procoedings No. 10); the trial of Oapt., Wadami
Shirom and 35 others, before an .ustralian Mjlitary Court, from 2nd
to 18th January 1946 at Ambon and from 25th January to 15th February
1946 at Morotai; the trial of Lt. Taibuke Kawazumi anl 8 others, before
an Aystralian Military Oourt at Morotai from 5th - 1lith February 1946;
tho trial of Erich Killinger and 4 othors boforc a British Military
Court at Wuppertal, from 26th Novembcr to 3rd Docembor 19453 the trial
of Arno Heering, beforu g British Military Court at Hannover from 24th
to 26th January 1946 and the trial of Kurt Studont bofore a British
Military Court at Lunoberg from 6th to 10th May 1946s

(b) Thoso aimed at ensuring that prisonors of war are not exposed to
unnecessary dangor, or wounded or killed without due causes The
following articles of this class have boen quoted in war orime trials;

Hague Convention, Article 6:

" The State may employ the labour of prisoners of war othor than
officers, according to thoir rank anl capacity. The work shall not
be excessive, and shall have no oonnection with the operations of -the
Wal'e '
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H Convention iclo 23:

" In addition to the prohibitions provided by special Conventions,
it is particularly forbiddens
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(e) To kill or wound an enemy who, haviag laid down his ams, or
no longer having means of defence, has surrenderod at
discretion; .

(@) To declare that no quarter will be given;"
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Genava Convention, .rticle 31:

" Work done by prisonors of war shall have no direct connection
with the operations of the ware In particular, it is forbidden to
employ prisoncrs in the manufacture or transport of arms or munitions
of any 'kiml, or on tho transport of material destined for combatant
units,

# Sessssssscnsese

Article 32 of the Geneva Oonvention, which has been quoted above,
is alé relevant in this connections

Trial's in which thosc articles have becn quoted and in which these
rights have boen vindicated, are im following! United States trial of
General Tomohuki Yamashita, (see above), United States trial of Tikitaki
Yaichi before a Military Commission at Yokohama on 7th March 1946; trial
of Genji Matsuda and Jeichi Kuwashima, before an American Military
Commdssion at Shanghal from 5th = 13th Septomber 1946; trial of Tomoki
Nakamura, before an Amcrican Military Commission at Yokohama from 18th |
September to 28th Dacembor 1946; trial of Hiroshi Fujii, a Japanose
national before an .merican Military Commission at Yokohama from 28th
September to 31st Docember 1946; trial of Giulio Oldani, an Italian
national before an American Military Commission at Florence from 31st
Octobar to 7th Novembor 1946; trial of Erhard Miloh, (Subsequent
Proceodings case No. 2); trial of Oswald Pohl anl 17 others, (Subsequent
Proceedings No. 4); trial of Friedrich Flick and 5 others, (Subsequent
Procoadings No. 5); trial of Carl Krauch and 22 others (Subsequont
Proceodings No., 6); trial of Alfried Krupp von Bohlen und Halbach and
11 others (Subsequent Procoedings No. 10); trial of General Anton
Dostler, before an .morican Military Commission, Rome from 8th to 12th
October 1945; trial of Otto Sandrock and 3 others (the"Almelo Trial")
before a British Military Ocurt at Almelo, Holland, from 24th to 26th
November 1945; the trial of Rear-)dmiral Nisuke Masuda and 4 others,
bofore a Unitod States lilitary Commission at Kwajalein Island, Marshall

Islands, from 7th = 13th Decamber 1945, (the "Jaluit Atoll Cn.aa"); the
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Tribunal at Nanay, of vhioh judgmont was delivored on tha 18th May 19463
trial of Heiprich Hounch, boforo a French Pormanent Military Tribunal

at Metz on tho 7th Novomber 19!»6. and. the trial of Piorre Humbart before
a French Permanont Military Tribunal & Motz on the 9th Jamary 1947,

It is, perhaps, rolevant to include here cases illustrating the
prohibition of the infraction of excessive punishment on prisoners of
wars The relevant articles aro:

Geneva Convention icle

" Prisoners of war shall not to subjocted by the military authorities
or the tribunals of the detaining Power to penaltias other than those
vhich are prescribed for similar acts by members of the national foroces.

0fficers, non-commissoned officors or private soldiers, prisonors

of war, undergoing disciplinary punishmont shall not be subjooted to
troatment less favourable than that prosoribed, as regards the same.
punishmont, for similar ranks in tho armed forces of tho detaining Power,

All fome of oorporﬁ.l punishmont, confinement in premises not
lighted by daylight and, in goncral, all forms of cruelty ﬂmtsoewr,
are prohibited.

Collective penaltios for ird:l.vidual acts are also prohibited, "
Geneva Convention, Article 54:

"Imprisorment is tho most severe disciplinary punishment which may

"be inflicted on a prisoner of war,

*.The duration of any singlo punishment shall not exceed thirty dayse

n
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Relevant trials include United States trial of Giulio Oldani,
and British trial of Arno Heering. (sea abovo.)

A trial illuatrativo" of the prohibition contained in Artiole 2 of
the Geneva Convention, wncamig?expoaing of prisoners of war to
insults and public curiosity, is tho trial of LteGene Kurt Maslzer,
before an American Military Commission at Florence _fm 9th to 1l4th
September, 1946,

() The Right to Freedom of Movement,

Reference is made to Doocument III/96, pages 3 = 4 for ocertain
material relating to the shooting of prisonors of war while trying to
escape. A prisoner of war must not, of ocura;, be shot for attempting
to cscapa,

Artiole 50 of the Geneva Convention, provides as followst
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" Bscapod prisonors of war who ara ro-captured bofore thay have
been ablo to rojoin their own armod forces or to loave the territory
oooupied by tho ammoed foroes vhich captured thom shall be liable only
to disciplinary punishment,

Prisoners who, aftor succeeding in rejoining thoir armed forces
or in leaving the torritory ocoupied by the armed forces which .
captured them, aro again taken prisonor shall not be 1liable to any
punishmant for their provious cscape.

Relevant trials are: trial of Sub,Lt, Matagi Honji and P/O Bizo
Kurokawa, before an Australian Military Court at Morotai on the 18th
February 1946; trial of Oapt. Hyotaro Yamamoto and 12 others, before
an Australian Military Court at Rabaul from 3rd = 6th May 1946 and the -
trial of Capte Toma Ikoba and 3 others, bofore an Australian Military
Court at Rabaul from 15th to 16th May 1946,

Purther, the dofence that the "prisonor was shot while trying to

escapo” cannot be pleaded successfully if the only purpose of his
oscape was to save himself from being killed, contrary to international
law; see trial of Johann Melochior and Walter Hirschelmann before an
Amorioan General Military Covernmont Court at Ludwigsburg from 22nd to
24th Jenuary 1946,

The Gerieva Convention provides, in Article 13, that prisoners of
war "shall have facilities for engaging in rhysical exercises and
obtaining the benefit of being out of doors". The Hague Convention

' providos, in Artiole 5, that:

" Prisoners of var may be interned in a town, fortress, camp, or
other place, and are bound not to go beyond certain fixed limits;
but thoy ocannot be placed in confinement except as an indispensable
measure of safety, and only while the circumstances whioch necessitate
the measure contimuwe to oxist. "

This last pair of provieions soams to fall more naturally under
the heading "Right to Froedom of Movement" than does the previous
discussion of tho position regarding prisoners who attempt to escapes
Nevertheloss, the legal position regarding prisonors who try to esocape
has some intorest and this section would seem to be the most appropriate
one in which to include a referenco to the point,

n?thzf&la illustrative of the protoction of the right of freedom of

movament of prisoners of war are the following: the trial of Colonel

Stofano Orofalo, an Igalian national, bcfore a British Military Oourt at
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Afragola on 20th and 2lst May 1946; the Dachau Conventration Camp
case; the imerican trial of Johann Melchior and Walter Hirschelmann,
(see above); Subsequent Proceedings cases Nos, 2, 3, 4 and 10, and
the Canadian trial of Johann Neitz before a Military Court at Aurich

from 15th to 25th March, 1946,
(v) The Right to Fair Trial
A munber of provigions deal with the right to fair trial, Tha

Geneva Prisoners of War Conventiqn provides as follows in Articles

60 to 67, which comprise the contents of the section headed ‘Judicm
Proceedings”

hrticle 60:

"it the comnmencement of a judicial hearing sgainst a prisoner of
war, thedetaining Power shall notify the representative of the protegting
Power as soon as possible, and in any case before the date fixed for the

opening of the hearing,
The said notification shall contain the following partioculargs

Place of residence or detention,
Statenent of the charge or choarges, and of the lesu.‘l.
provisions applicable,

b
c

zai- Civil status and rank of the prisoner,

If it 1s not possible in this notification to indicate particulars
of the court which will try the case, the date of the opening of the
hearing and the place where it will take place, these partioulars shall
be furnished to the representative of the protecting Power at a later .
date, but as soon as possible and in any case at least three weeks before
the opening of the hearing,”

article 61:

"No prisoner of war shall be sentenced without being given the
opportunity to defend himself,
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No prisoner shall bo compolled tu admit that he is guilty of the
offonco of whioh he is accused. "

artiole 62t

"Tho prisomer of war shall havo the right to be assisted by a.
qualified advocato of his own choico, and, if necessary, to havo recourse
to the offlces of a compatont intorprotors He shall ba informed of his
right by the do%aining Powor in good timo beforoe the hearinge

Failing a cholce on the part of the prisonor, the protecting FPower
may proocure an advocato for hime Tho dotaining Power shall, on the roquost
of the protooting Powor, furnish to the lattor a list of porsons qualified
to conduct the defaunca,

Tho reprasentatives of the protecting Powor shall have the right to
attend the hoaring of tho oasa,

The only exocaeption to this rule is where the hearing has to be kept
seoret in tho interests of the safety of the States The detaining Power
would then notify thc protecting Power accordinglys." -

Artiole 63

wA sentence shall only bo pronounced on a prisonor of war by the
same tribunals and in accordanco with tho same procedure as in the case
of persons belonging to the armed forcos of the detaining Powers"

Article 64:

wEvery prisoner of war shali have the right of appcal agoinst any
sentence against him in the samec manner as porsons belonging to the .
armed forces of the detaining Powers" e R

Article 65:"

"Sentences pronounced against prisonors of war shall be commnicated
immediately to the protocting Powor,"

Article 663

WIf sentence of death is passed on a prisoner of war, a communication
setting forth in dotail tho naturc and the circumstances of the offence
shall bo addressed as soon as possible to the representative of the
protocting Power for transmission to the Power in whose armed forces the

prisoner served.

The sentonco shall not be carricd ocut beforc the expiration of a
poriod of at least three months from the date of the receipt of this

communication by the protecting Toware".

Article 67:

"No prisonar of war may be doprived of the bonefit of the provisions
of article 42 ?g the present Convantion as the result of a judgment or
othorvises " (1) .

Any trial in vhich tho allegation is made that prisoners were shot,
without cause is, of course, an illustration of the violation of the right
to a fair trials In some cases, hovever, thoe right to a fair trial has

boen discussed in further detail, Roferenca is made to tho following

[
(1) Artiole 42 luys down the right of prisoners of war to nake petitions o
the captor suthorities and to bring the notice of the protecting Power

to such petitions,
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trdals) tho trial of Karl-Hans Hormann Klinge, bafore the Suppema Court

of Norway on tho 27th February 1946; tho trial of Karl Adam Golkol ami
15 othore Wofore a British Military Oourt at Wupportel frm 15th to 21st
May 19463 the trial of Heinrich Klein and 1k othors before s British
Military Court at Wupportal from 22nd to 25th May 1946j the trial of
Genoral ?iotor .uoxmﬂex: Friedrioh Willy Seeger (see above); the trial

of Gom_x_-ai Tomoyuki Yamashita (soo .above); the trial of Jitsuo Dato
- and 7 others bofore an imerican Military Commission at Shanghai, from
18t to 22nd July 1946; the trial of Tenaka Hisakesu and 5 others,
before an American Military Commission at Shanghed from 16th to 31st
hugust 1946; the trial of Shigeru Sawada and 3 otﬁem. before an American
Military Commisdon at Shanghai from 27th February = 15th April, 1946 and
also the trial of Oswald Pohl and 17 others, (Subsoquent Proceedings Oaso
Nos 4o
_ Tho above trials show, inter alia, that all types of prisoners,
even captured gucrillas are entitlsd to somo form of trial before being subjeetad

to cution or severe punishment,
Ev:l! Religious Rights,

The religious rights of a prisoner of war are protected by Hague
Convention, Artiole 18 and Gegeva Convention, Article 16w These provide

as follows:

Hagug Uohgntion, Artiole 18;

" Prisoners of war shall enjoy complete liberty in the exercise of
their religion, indluding attendance at the services of their own Church,
on the sole ocondition that thay comply with the poliocec regulations
issued by the military authorities, "

Geneva Convention, Article 16:

" Prisoners of war shall be permitted complete freedom in the
performance of their religious duties, including attendance at the
services of their faith, on the sole condition that they comply with the
routine and police regulations presoriked by the military authorities.

Ministers of religion, vho are prisoners of war, whatever may be
their denomination, shall be allowed freely to minister to their oo~
religionists, "

Artiole 18 of the Hague Convention appoars among those whose
violations is alleged in the Subsequent Proceedings trials against
Carl Krauoh and 22 others, and Alfried Krupp von Bohlen und Halbach

and 11 others, (Nos. 6 and 10,)
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'Iu'tha trial of 0swald Pohl and 17 others, (Subsequent Proceodings
Case No.4), it is alloged, intor alia, that Genova Convention, Artiocle
16 was violated by warious of tho acousod.

(vid) Proporty Rights.

Article 4 of the Haguo Convontion provides that all tho perscnal
proporty of prisonors of war, "oxcept arms, horses and military papors,
romain thoir property". Artiolo 6 of the Genova Oonvontion providos
as follows:

¥A1l parsonal offoots apd articles in porsonal use - except arms,
horses, military oquipmont and military papers - shall remain in tho
posaassion of prisoncrs of war, as well as their metal helmots and
gas-magks,

Sums of mongy carriocd by prisonars may only be takon from them
on the order of an officer and after tho amount has boon recorded.

A recoipt shall bo given for them. Sums thus impounded shall be
placed to the account of each prisonors

Their identity tokens, badgaes of rank, deoomtiom and articlas
of wvalue may not be takon from prisoncrs., "

Examples of tha proteotion of these rights are afforded by the
‘trials of Giulio 0ldani, and of Oswald Pohl and 17 othors, (Subsequent
Proceedings No. 4),(soc above),

(viil) Qivio Rights,

Article 3 of the Ganeva Prisoncrs of War Convmtio'n lays down:
"seseprisoners retain their full civil capacity". It has been
impossible, however, so far, to find a trial which would throw light
on the significence of this provision,

fix} The Right not to be put to Slavery.

Article 27 of the Goneva Convention providos:

" Belligorents may cmploy as workmcn prisoners of war who are
physically fit, other than officers and persons of equivalent status
according to their rank and their ability,

Nevertholess, if officers or persons of equivalent status ask for
suitable work, this shall be found for them as far as possible,

Non-commissionod officers vho are prisoners of war may be compelled
to undertake only supervisory work, unless thoy expressly request -
remsunerative occupations "

Noverthaless, there are limits to the extent to which the labour

of prisoners of war may be used by the capturing power. Trials which
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are relevant in connoction with the right of prisonors of var and others
not ' to be pt to slavery include tho trials of Erhard Miloh, Josef
AltstBttor amd 15 others, and of Oswald Pohl and 17 others, (Subsequont
Prooeedings Casos Nos, 2; 3 and 4).

2s. The Sick and Wounded.
Special . rovision is made for tho protection of the sick and

wounded by the Geneva Convention of 1929 for the Amelioration of the

Condition of the Wounded and Sick in Armies in the Field. Of this
Convention, tho following articles have becn quoted in war orime trials:

Article 1:

" Officeors and soldicrs and other persons officially attached to the
armed forces who are wounded or sick shall boe respected and protected
in all ciroumstances; thoy shall be treated with humamity and cared for
medlcally wituout distinction of nationality, by the belligerent in
whose power they may be.

Naevertheless, tho belligerent who is compelled to abandon wounded
or 8ick to the enemy, shall, as far as military exigencies permit,
leave with them a portion of his medical personnel end material to help
with their trcatment,”

Article 19:

"As a compliment to Switzerland, the heraldic emblem of the red
cross on a white ground, formed by reversing the Fedoral colours, is
retained as the emblom and distinoctive sign of tha mediocal service of
armod forcos.

Novortheless, in tho zase of countries which already use, in place
of tho Red Cross, tha Red (rescont or tho Rod Lion and Sun on a white
ground as a distinctiwe sign, thoso omblems are also recognised by the
terms of the present Convantion, "

Article 20:

" The emblom shall figure on tho flags, armlets, and on all matorial
belonging to tho medical sorvice, with tho pormission of the compstont
military authoritys

Article 22

"The distinctive flag of the Convoention shall be hoisted only over
such medical formations and establishments as arc antitled to be
respectod under the Convention, amd with the consant of the military
authoritios. 1In fixed establishmonts it shall be, and in mobile
formations it may bo, accompanicd by the national flag of the belligorent
to whom the formation or establishmont belongs. ,

Nevortheless, medical formations which have fallen into tho hands of
the enemy, so long as they are in that situation, shall not fly any other
flag than that of the Convention,




: Bolligerents shall tako tho noccssary stopsg so far as military
exigenoies pormit, to make clearly visible to tho onomy forces, vhethor
land, ailr, or sea, tihc distinctivo ombloms indicating medical formatione
and cstablishments, in ordcr to avoid tho posaibility of any offensive
aotion, "

In Article 2 of tho Convontion it is stoted that:

" Except as regards the trcatment to bo provided for thom in virtwo
of the pracoding article, the wounded and sick of an army who fall into
the hands of the onomy shall boe prisoners of war, and the genoral
provisions of intornational law conocrning prisomors of war shall bo
applicable to thom,

Belligoronts shall, nowovor, bo froo to presoribe, for tho bonefit
of woundod or sick prisoncrs, such arrangoments as thoy may think fit
boyond tho limits of the oxisting obligations,."

Examples of tho proteotion of the rights of the sick and wounded
are provided by the trial of Kurt Moyor before a Canadian Military Court
at Aurioh from 10th to 28th Dqoomber 1945; the trial of Capt. Wadami
Shirozu and 35 others bcfore an Australian Military Court from 2nd to
18th January 1946 at Ambon and from 25th January to 15th February 1946
at liorotai; tho trial of Lt. Talsuke Kawazumi and 8 othors before an
Australian Military Court at Morotai from 5th to l4th February 1946;
tha trial of Hirosid Funii, boefore an Amecrican Militory Commission at
Yokohama from 28th Sgptombor to 31st Decembor 19463 and the trial of
Kurt Studant beforo a British Military OCourt at Lungborg from 6tb tq'
10th May 1946, e TR
6s __Modioal Porsonnel.

Trovision is made for the safeguarding of the personal security of
modical personnol by Articlaes 6 and 9 of the Geneva Convention for the
Amelioration of the Condition of the¢ Wounded and Sick in Armies in the
Fiold, vhich provide as followa:

Article 6:
" Mobile modical fom:utions, thot is to say, those which are intended

to accompany armics in the fiecld, and tho fixed ostablishments of the
modical service shall be respected and protected by the belligerents,"

Article 9:

“The personnel engugod exclusively in the collection, transport and
treatment of the woundod and sick, .nd in the administration of medical
formations and establishments,and chaplains attached to armies, shall
bo respectod and protocted under all circumstances. If thoy fall into
the lands of the encmy thoy shall not bo treated as prisoners of wars
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Soldiors specially trained to bo amployod, in case of nccassity,
as auxiliary nurses or stretoher-beoarors for tho collection, transport
and troatmont of the wounded and sick, and furnished with a proof of
idontity, shall onjoy tho same treatment as the permanent medical
personnol if thoy are taken prisoners whilo carrying out those funotions,”

It will be noted that modical personnol are not to be treated as
prisoners of war on capturo.

Reference is mado in this connection also to tie trial of Kurt

Student, mentioned abovo.

Zs___Copturod Spics.
Articles 29 and 30 of the Houe Convention mokes the following

provisions relating to captured spios:

icle 29:

" A person can only be considered a spy vhen, acting clandestinely
or on false protences, ho obtains or endecavours to obtain information
in the zone of oporations of a bolligerent, with the intention of
communicating it to the hostile party. '

Accordingly soldiers not woaring a disguise who haw ponetrated
into the zone of operations of.the hostile ammy for the purpose of ob-
taining information aro not considered spies. Similarly, the following
are not considorcd spiess Soldiers and civilians entrusted with the
delivery of despatches intended either for their om amy or for the
enemy's army, and carrying out their mission openly, To this class
likewiso belong persons sont in balloons. for tho purposc of carrying
dispatchos and, generaly, of maintaining communications betwean the
different parts of an armmy or a territory,

Article 30:
A spy takon in the act shall not beo punishod without previous trial,"

Trials which arc relevant in this connection are the "Almelo Trial"

(mentioned above); tho trial of Werner Rohde and 8 others before a British
Militory Tribunal at dupportal from 29th May = lst June 1946; the trial
of Xarl Maria von Behron before a British Military Court, at Hamburg,

from 28th to 3lst Mau 1946; and the trial of Lt.Gon. Takeo Ito and 8
others before an Australian Military Court at Rabaul on tho 24th May,

1946,
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0 ' WHIGH THE S OF THE

AND THE RIGHTS OF THE VICTIMS MAY BE SAID TO
HAVE OONFLIOTED AT THE TIME OF THE OFFENOE,

ibilit al r

for Offences Committed his T B8

The text of this part of the Roport is contained in Doc,III/112
pages 1 - 3l
2 ggt;or Dogreas of Liability,

It wuld ot be entiroly irrolevant to include at this point some
investigation of the various ways in which alleged war oriminals may be
found guilty of offoncos which constitute violations of human rights,
Such 1iability may attach to various othor categories of persons apart
from the person vho actually shoots the prisoner of war or strikos a
concentration a'unp inmato, The following pafagmphs set out some of
the catogorice whoso logal status will bo investigated hore.

(1) Poreons viwo keop watoh whilo a orimo is committed, =
Trials whioh are rclovant in this connootion arsc: the trial of

Karl ..dam Golkel and 13 othors, Loforc a Britigh Militery Court &‘I’.'
Wappertal, from 15th to 2lst May 19464 and the trial of Wermer Rohde
and 8 others, before a British Military Tribunal at Wupportal, from
29ta May to lst Juno 1946,

In btoth of theso trials, the offences alleged and proved was
the illegal killing of 2 prisonor of wor, but the various aoccused
vero not all implicatod in the same way. For instance, somc of
thom wore shown to havo stood by whiie prisoners wore shot or injected
with ‘a lethal drug. The Judge Advocate acting in the second a;.)f the
trials, in doaling with tho moaning of the tormm "concerned in the
killing", vhich appcarod in the charge, oxplainod that to bo concarned
in a killing it was not necessary that a person should actually have
boen prosents Nono of the acoused was aotually charged with killing any

of the viotimconcurncds If two or more men sot out on a murder and one .
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stood half a milc away from vhoro the actual murdor was committod,
porhaps to keop guard, although ho was not actually proscnt whon the
murdor was dono, if ho was taking part with the othor man with the
knowlodgo that that other man was going to put the killing into effeot,
thon ho was just as guilty as the porson who firod the shot or delivered
the blow.

ii ersons vho pass on ordcrs from abova,

Thoro have also bocn casos in vhich an accuscd has been found
guilty of offonces although ho wos only implicated in the crimo insofar
as he passed on to his subordinates orders for its perpotration which
he had received from his superiorss

(g;) Porsons who participatc in lynching.

Thero haw also bocan casos in which various accused have contributed

to tho killing of g victim without it boing clear vhich one actually
dolivercd tho fatal shot or blows Thus, tho Esson Lynching Case, (trial
of Erich Hoyor and 6 others bofors a British Military Court for the trial
of War Criminals at Esscn from 16th - 22nd Decombor 1945), involved
neglect , of alliod prisoncrs of war on the part of a Gorman private
who had tho duty to act as thoir ascort, and lynching on the part of German
civilians vho took part in thoir killing. It was shovm that as tho
prisoncrs of war werc marchod through onc of the main stroots of Esson,
the orowd round thom grow bigger and started hitting them and thmw':i.ng
stones and sticks at thoms Whon they roached the bridge, the captives
were evontually thrown over thc parapct. One was killed by thoe fall,
others woro killed by shots from tho bridge and by members of tha crovd
vho boat amd kickod them to death.

It was tho submission of the prosecution that every person vho,
following tho incitement to the crovd to murdor these men, (given by
Captain Heyer, anothcr of t';ho accusaed who was found gl.li_‘l.tg']?, voluntarily
took aggressive action against any ono of the thrue airmen, was guilty
in that ho was oconcorned in the killing, It wos impossible to separate
any one of these acts from another; they all made up what is known as
lynchings From tho momont thoy loft those barracks, the mon woere doomed

(1) See p, 40.
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and tho orowd know thoy wore doomed and ovory person in that orowd who

struok a blow was toth morally and oriminally rosponsible for the
deaths of the three mon,

The military oscort was sontonood to imprisommont for 5 yaars for
rofraining from intorforing to protoct the captivos under his ocharge.
Throe of the civilians uccused in the trial werc sentenced to death by
hq.nsing a.nd.mntonooa of imprisonmont for lifc and for 10 yoars; they
were found guilty bocause cach ono of them had, in one form or another,
taken part in the :Llll-tma.tment whioh ever.tually led to tho deaths of the
victims, although against none of theso accuscd had it beon oxactly prowved
that ho had individuelly shot or givan blows whioh caused the doaths.

In the trial of Hans Ronoth and 3 ottmra‘bofom a British Military
Court at Elten from 8th to 10th January 1946, Hons Ronoth, Hans Pelgrim,
Fricdrioch Wilhelm Grabowski and Paul Herman Nioke, at the time of the
alleged offence, two policemen and two customs officials raspectively,
wore accused of committing a war orimo, "in that they at Elton, Germany,
on 16th Septembor 1944, in violation of tho laws and usagos of war, wore
concernad in the killing of an unknown .llicd airman, a prisoner of war',
All pleaded ot guiltys

It was alleged that o British pilot orashed on German soil, and
aftor omerging from his mochino unhurt was arrested by Ronoth, then
attacked and b;aton with fists and riflos by a mumbor of people including
the other three acousod.  Renoth stood aside for a while then shot the
pilot. .

All the accusod werae found guiltys Ronoth was sentenced to death
by hanging, and Pelgrim, Crabowski and Niocke to imprisomment for 15,

10 and 10 years respoctivclys Thoe sentences wore confirmed and put
into effeat.

Hore, as in the Essen Lynching Caso, geveral porsons who ocontributed
to tho deaths of a prisonor of war weve all hald rosponsibtle for his
murder, though not punished alike,
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\4 nstigators

Short of actually ordoring offcncos, an acouscd may be found guilty
bocauso of his having, in somo way, instigatodits porpetration, Thus,
in tho Essen Lynohing Caso, reforrod to above, the prosecution allegod
that Hoyor had givon to the oscort instructions that thay should tahn.
the prisonors to tho noarcst Juftwaffe unit for interrogation. It was
submitted by the Prosecution that this order, though on the face of it
corract, was givon cut to the oscort from the stops of tho barracks in
a loud woico so that tho arowd, which had gatherod, pould hoar and would
know cxactly what was going to take placoe It was alleged that he had
ordored the escort mot to intorfore in any way with tho crovd if thoy
should molost tho prisonors.

Hauptmann Heycr admittodly never struck any physical blow against
tho airmon at all, His part in this affair was an cntirely vertal onej
in the submission of the Prosccution this was one of thoso cases of words
that kill, end he was as zjesponaible, if not more responsible, for the
deaths of the three mon as any one clse concornad.

The Prosecutor oxpressly stated that he was not ‘suggesting that
the mere faot of passing on the secret ordor totho escort that thoy
should not interfore to proteot the gisomors against the crowd was
auf fiolently proximate to the killing, =0 that on that alono Heyer was
+ oconcerned in the killinge The Prosecutor advised the Court that, if it
was rot satisfied beyond reasonable doubt that he had incited the orowti.
to lynch these airmon, he vas then entitled to acquittal, but if the Court
was satisfied that ho did in fact say these people wero to be shot, and
did in fact incite tho orovd to kill the airmen, theon, in the submission
of tho Prosecution, he vas guilty.‘

The Prosecution refcrred to the rule of British law in vhich an
instigator may be regardod as a principal, Tho same held good in this
caso if a man incited somconc elsc to commit a orime and that orime was
committod, Although tho parson who incited was not presont vhon the
crime was committcd, he was triable and punishable as a principal and it

mado no difference in this respect whether the trial took place under
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British law or under the Regulations for the trial of wer oriminals,

The Court sentenced Heyer to. death by hanging.

(v) 'ﬁn Design and the General Principles of
. abllit

The paragraphs set out above are not intended to exhaust all aspects

of complicity in war crimes, For instance, it has not been possible, due
to shortage of time to deal with the many interesting discussions, which
have taken place during various trials, on the gquestion of the liability
of persons who commit crimes while acting in pursuance of a omn;hn
or"deuigt::. (See for instance the Belsen Trial, the Trial of llartin

Goltfried Weiss and 41 Others before a Militery Govermment Court at

Dachau, Germany, from 15th November to 13th December, 1945, (the Dachau
Triel) and the Trial of Hans Altfuldisch and 60 Others before a Military
Govermnment Court at Dachau, Germany, from 29th March to 1lth May, I19b6, :
(the Mauthausen Trial)). R 1> 1 i i

Further, the general principles governing the liability of accessories
and of aiders and abettors have often ‘been discussed éu:"ing trials. (See
for instance the Trial of Franz Schonfeld and 9 Others before a
British Military Court, Essen, from 1lth to 26th June, 1946,

Vi rsons guilty of Attempted crime

Some recognition has been given to the possibility thlc;t a person may
be guilty of a war crime even, though he merely attempted to comuit an
offence and the offence was never completed. Thus, article 4 of-the.
Norwegian Law of 13th December, 1946, on the pupiahment of foreign war

cringnals, provides that:

"The attempted commission of any orime referred to in Article No,l
of the present law is subject to the sane punishment as an accomplished

sot, Coiplicity is likewise pt_miahable."
Again, Article 13(1) of & Yugoslav Law of iugust 25th, 1945, which
provides for the trial of war criminals and traitors, lays down that:

"An attempt to conmit acts sutlined in this Law shall be punishable
as a complete criminal act,"

Undsr the Dutch Extraordinary Penal Law Decree of December 22nd,
1943, (Statute Book D, 61), an attempt to commit a war crime is equally

punishable with the crime itself.




Regarding the degrees of implication in wax orines, Brigadier
Gonoral Telford Taylor, in his address to the 5th Intornational Criminal Law
Congross; said:

"Now this concept of conspiracy, at bottom, is rerely ono manisfestation
of a problom which is basic in all systems of ponal law; what degroo
of connoection with a crime must be established in order to attributo,
to o defendant, Jjudicinl guilt? Othor manifestations of this same
quostion arc the doctrines of principals, accessorics, and accorplicos,
cnd of attorpts,

International penal law with respect to this question is most unséttled,
Tako, for example, the doctrine of attempts. Neither tho Haguo and Geneva
Convontions, not the London Charter, nor Law No, 10 montion atterpts.

Docs it foliow that an attempt to comit an internctional erime is not
itsolf a crime? I should not think so, Lot us asswio that a soldier

is about to shoot an unamed and innocent priséner of war, but is hinself
coptured with his pistol poised just in time to provent the shooting,

I bolieve that, under internal or international penal law, ho could be
rightly accused of the attempted rairder of a prisonor of waxr,"

2s._Superior Ordors,
Tho text of the section on Superior Ordors, is contained

on pagea 35 to 56 of Doc. III/112, The trials #aforrod to in those pages
do not, of course, by any neam. exhaust the instronces in which the defence
of superior orders has received the attention of counsel, Judge idvocate
and the various courts trying war orininals,

Ly ILogality under Municipal Law,

The sonse of duty to obey the law of one's countxy is likely
to be more abiding than the sense of duty towards the orders of a superior
officer, but is probably in many ciroumntrﬁwea less intense. Hore
agedn, however, the path of absolute justice has ot clwnys boen easy to
find,

The runicipal enactments quoted in connection with superdior
ordors (see dooument III/112, pages 35-37) are, in o scnse, nll relevant
in this connection, and in fact, the Belgian law of 20th June, 19

rclevant to the coumpetonce of Military Tribunals in the natter of war

crines actunlly includes the words: "The fact that the accused acted
in anccordance with the nrovisions of enery laws or rogulations" in
sotting out the circunstances which cannot be regarded cs a reason

for justification of crines,
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Article 3 of the French Ordinance of 28th iugust, 1944, has a

sinilarly worded provision,

_Againirtiale 13(1) of a Czechoslovak Law of January 24th, 1946, relating
to the punishment of war criminals and traitors, states that;

"Acts punishable under this law are not justified by the fact that
they were ordered or permitted by the provisions of any law other than
Gzechsslovak Law or by organs set up by any state authority other than
the Czechoslovak, even if it is claimed that the guilty person regarded
these invalid provisi ns as legal",

aots worc justificd in thoir own municipal law recoived oconsideration

~ in the Belson triale 1In his argument in dofonce of all tho accusod,

Colonol Smith submitted that whorover thore was a confliot bctwoon
Intermational Law and the law of a partioular country it was the duty

of tho oitizon of that country to obey his national laws For that

thore vas overvholming logal autoority from which ho solootod two

oases, The first was that of Mortenson v. Peters hoard in 1906 in

tho ScottishHigh Court of Justiciary (8 Sossions Cases, 93: L3 Scottish
Law Roports 872)s The British Parliament had passod an jot prolﬂ.biti.rxg
cartain forms of fishing in the who,e of the Moray Pirth in Scotland,
including a considerable area boyond the rocognised limits of territorial
watorse A Norwogian fishod outsido territorial waters, but within the
arga covered by the Statutcse Ho was convictod in a Scottish Court

and tho High Oourt of Justiciary o n appeal unanimously hold that

.thay were not conocrnod as to whother the Statute violated Intornational

Law or mots *ho Law of the land, oxpressed in an Act of Parliament,

was binding on the court and they had to uphold tho convioction,

Counsel commentad that if Parliament 1nadw£-tont1y overstepped the

limits of International Law that was a matter not for the individual
citizen or judge, or polioceman, but for discussion between the governments

conecerned,

The facts of tho second casc, Fong Yarc Ting ve United States (93,149

United Statos Reports 698) hoard by the Supremo Court, were that Congress
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passod lugislation rustricting Chinosc immigration in direot violation

of a Troaty witn Chinae Tho docision vas that tho provisions of an Aok
of Congruss passed in the exorcisc of its constitutional authority rust,
if cloar and uxplicit, be uphold by tho Courts, even in contravention of
the stipulations of an earlicr Treaty.

The attitude of the Goman Cuurts was oxoctly tho same. The
principle that whore thore was a confliot botweon Internationol Law
and Municipal Loaw the citizon was bound to oboy his Municipal law did
not diminish tho responsibility of tho Stato towards the of fended State
for its failure to make its internal law corrcspond with its intornational
oblirntions,

Applying this argumint to tho facts of the presont case, Counsel .
suggested thai Insofar as tho accusod oboyod ordors, all these orders
Ware legol., Thore hod Leen in Gemany a most oxtraordinary situation
in which thure vns not and could ot nomally bo any conflioct between a
legal execcutive order and onc illogal in the sonso that a law did not
permit it, In tho very first stoges of Hitler's rogime the Ro:l.ohatng_
abandoned all) its powors and Hitler bocame the Exocutive and Legislator
in ones Not only did Hitlor himsolf combino all these powers but he
also delegated them to certain persons who were directly responsible to
hime The ordera ¢f each of thosc had tiw force olf' law within his
limits, and among thelr number was Himmler. 'By various stagoes,

Himmler bocamo heoad of the police, including tho Gestapo and the S, S.,
and in 1943 ho becamo Minister of the Interior, Undor the German
legal framovork ho could issue an order which as such had the foroe of
laws That was reinforced by a law of 10t ¥ebruary 19%6 which put

the Gestapo and, in fact, all police activities beyond the reach of

the law insofar as they woere of a political nature. ' The substance

of it vas that no action unlertaken by the Gestapo or by any police,
insofax: as it had a political character, was subjoot to any control of
the courts; and, Counzol comonted, the word "police” hod a vide moaning
in German.  Neithor mould any police action bo quostioned by anybody

excopt at the peril of his 1lifces Counsol could not produce a law
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- It was showvn that a Unit:d States officcr was wounded and taken
prisonor by mombors of the command of Licutcnant Thiclce Captain
Bohwabon, the Battalion Commander and sworior officcr of Licutcnant
Thiclo, sont an order to Licutonant Thicle to kill the prisonors
Lioutonant Thiols then ordored Granadior Steinort to do tho killing,
and Gronadicr Stcinort owurricd ocut this order. The accuscd wore, at
the timo of the offencc, part of a Gorman unit which was closoly
surrourdod by Unitod Statcs troops, from vhom tho Gormans wore hidinge

The court rojectod the plea raiscd by the defenca that the acts
of the accused were legal becausc bascd on military nacossity.
The accused worc sontenced to death by hanginge On the rocommon-

dation of his Staff Judge Advocate, however, the appointing authority

commuted tho sontonces to terms of imprisonment for lifa.

The Norwogian Law of 13th Docambor 1946, on the punishmont of

foreign war oriminals, makes the follovwing provision:

Article 5:

" Necessity and supcrior order cannot be ploaded in cxculpation of
any ocrime roferrcd to in Nos 1 of the present lawe The court may,
hovavaer, take the circumstanccs into account and may impose a scntaonco |
doss than the minimum laid down for the crime in question or may imposa
a mildor form of punishment. In purticul?.r:l)y oxtenuating oircumstancaes
tho punishmont may bo ontirely remitted, "(1

,0thor trials vhich arc relovant aro tho Miloh trial, (Subscquont
Procecdings Noe2), the Dachau Concentration Camp trial; tho trial of
Minono Gonji, before a Unitod S?tatca iilitary Commission at Yokohama,
on 25th Juno 1946; tho trial of Lt.Comd. Nooomi Suzuki and Lt. Yoshio
Nara beforo an iustralian Military Court at Rabauwl on 26th April 19463
trial of Capts Shoichi Yamamoto and 10 others bifore an Australian
Militory Court at Rabaul from 20th to 27th May, 194€; the Neuengammo
Concontration Camp trial (montionod previously); and the trials of
General Victor alexandor Friedrich Willy Suepger and 5 othors and the
Ravensbruck Concontration Comp Tricls, also mentioned proviouslys

In the Masuda trial, (sec Doc. ITI/112, ppe43 ot ©0ge), none of
the accused explicitly plcaded military nocessity an nuch as a defencea,
The evidonca given Ly Masuds before his suicide, howevor, containad

tho passages: "Day Ly day the goncral trend of the war was getting more

(1) 4rtiole VIII of th: Chinese Law of October 24th, 1948, Governing the
Triel of War Criminals provides, inter eclia, that the circumstance that war grimes
were committed out of political necessity shall not exonerate the offenders.
Under Article 4O of the Netherlands Pencl Code, which is applicable to war
crime trials, however, an act is not punishable if "forced by necessity",
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grave for the Japanese, therefore we decided that it was impossible
to find any woy to send the prisoners of war back to Truk or to Japan
in spite of our earnest Jdesire to do 80.esee Every day the‘ enemy's air
attacks were so fierce we began to realize it was difficult to continue
detaching guard to protect the prisoners and to keep them provided",
The Judge Advocate stated: "...it is inferred strongly in the Admiral's
report that the flicrs were executcd because an American invasion of

Jaluit was irminent, Even the accused would have to admit that that

would be without justificiation", It is hard to conceive in what
circunistances the military situation would justify the killing of

prisoners of war, It is interesting also to note that it has been

argued (in note 1 to p. 185 of Oppenhein-Lauterpacht, International Law,
6th Editizn (Revised)), that the Hague Rejulations were drawn up in the
light of militaxy necessitics, and that dve allowance was given to the

latter in framing the Convention,

6. Reprisals
It has sometimes been pleaded on behalf of the persons accused of

com. iting wor crimes that acts proved against the defendants were
justified as constituting rcprisals, For instance, in the Dostler

trial,(l) defence counsel quoted that part of the well-known passage fron

Oppenhein-Lautcrpacht, International Law, 6th Editicn, Volune II, p. 453,

on supcrior ordiss which runs as follows:

"Undoubtedly, a Court confrontel with the plea of supericr orders
adduced in justification of a war corime is bound to teke into congideration
the fact .... that an act otherwise amountin: to a war crime may have
been executed in obedience t riers conceived as a teasure of reprisals.
Such circumatances are probebly in themselves sufficient to divest the

act of the stigna of a war crime".

Professor Lauterpacht has elaborated this view sumewhat in the coursc

of an article entitled: The Law of Nations and The Punishment of War Crires

(1) Trial of General anton Dostler, Defore a Militavy Comdssion ab Rome
from 8th - 12th October, 1945,
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detaching guard to protect the prisoners and to keep them provided",
The Judge Advocate stated: "...it is inferred strongly in the Admiral's
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latter in framing the Convention,

6. Reprisals
It has sometimes been pleadel on behalf of the persons accused of

corm. iting war crimes that acts proved against the defendants were

justified as constituting rceprisals, For instance, in the Dostler

trial,(l) defence counsel quoted that part of the wall;knam passage fron

Oppenhein-Lautcrpacht, International Law, 6th Editicn, Volue II, p. 453,

on supeior ordens which runs as follows:

"Undoubtedly, a Court confronted with the plea of superior orders
adduced in justification of & war crime is bound to teke into consideration
the fact .... that an act otherwise amountin: to a wor crine ney have
been executed in obedience to »riers conceived as a neasure of reprisals,
Such circumstances are probebly in themselves sufficient to divest the

act of the stigna of a war crime”,

Professor Lautcrpacht has elaboratcd this view souewhat in the coursc

of an article entitled: The Law of Nations and The Punishicnt of War Crires

in The British Yeartook of Intermational Law for 1944 (pages 58 = 95).

(1) Trial of General anton Dostler, Defore a Militavy Comndssion at Rome,
from 8th - 12th October, 1945,










not have soen any book of nilitary law upon the subject; but the

court has to consider whether nmen who are serving either as soldiers or
in proximity to soldiers know as a matter of the general facts of
military life whether a prisoner of war has certan rights and whether
one of these rights is not, when captured, to security for his peraon,

It is a question of fact for m."(l)

In the Trial of Heinz Eck and Four Others by a British Military Court,

Hamburg, 17th - 20th October, 1945, (The Peleus Trial), four of the accused
relied on the plea of superior orders against a charge of killing the
survivors of a sunken ship, Professor Wegner, Defence Counsel for the
accused as a whole, pointed out that many rules of International Law were
rather vague and uncertain. Could one decide to find an individual
guilty of having violated a rule of International Law if the States
thenselves had always quarrelled about that rule » its meaning and bearing,
if they had never reelly approached recognising it in cormon practice

and hardly knew anything precise concerning it? If the States did not
know, how could the individual know? Counsel then went on to clain

that confusion existcd in many branches of International Law including that

relating to superior orders,

In his suming up the Judge Advocate said: "It is quite obvious that

no sailor and no soldier can carry with him a library of internati.rel law,
or have irmediate access to a professor in that subject who can tell him
whether or not a particular cormand is a lawful one, If this were a
case which #mvolved the careful cnsiderati.n of questions of international
law as to whether or not the comand to fire at helpless survivors struggling
in the water was lawful, you might well think it would not be fair to hold
any of the subordinate accused in this case responsible for what they are
alleged to have done,"

(He then went on; "But is it not fairly obvious to you that if in fect

the carrying out of Eck's coumand involved the killing of these helpless

(1) 1Italics inserted,
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survivors, it was .t a lawful cormand, and that it rust have been
obvious to the most rudinmentary intelligence that it was not a lawful
cormand, and that those who did that shooting are not to be excused for
doing it upon the ground of superior orders?")

For another i

The Defence of Mistake of Fact

Mistake of foct way, however, constitute a defence just as it nay
n a trial before the ordinary municipal courts,

In the trial of Karl Buck and Pen Others, the counsel acting for
the «.cuscl in gencral pointed out that in Germany there has been nnt

only courig-nariial but alsc "so-called S.5. and police courts for

Gernman Persons and mealers of the 8,8.," He claimed that the

interropations of the victims(l) by dne Kormandeftthrer Ernst, on whose
reports Dr, Issclhorst acted in deciding on the fate of the victins,
constituiced a trial by the Security Police, Tl;lB accused,who obeyed

the latter, had had n. other infortatiosn on the matter than that the
prisoners had been tried and condemhed, and had acted on that assumption,
They had "neither the sense for technicalities nor the nmental nbilitioa_
to look dueper into this casge", The prosecutor, on the other hand,
sutmitted that the olliterati.n of all traces of the criie and the steps
taken by the accuseu to suppress all knowledge of the orime belied any
contention that they thought that they were perforuing a legal cxecution,
Lawful exccutions did not take place in woods, nor were those shot
buried in bomb craters with their valuables y clothing and identity
narki. s removed,

To the Judge wdvocate there seemed to be

- — . e e - . & o ——- . —

(1) The victins werc British and United States priscners of war, and
certcin prench nationels,
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no evidence tbat tho viotims wore over triod bofore a Oourts Dr.
Issolhorst had said that thoy wore -sontencod by deoision of Ernst and
"not through a court", If his ovidonco was believed, they werc
condomned as a rosult of an administrative decision and not aftor a
trial,

Assuming that co~operation between cortain of the victims and
the Maquis was not contrary to th§ laws and usages of war and assuming
that tho original F{ihnerbefohs.lema oontra.ryb to International Law, tho
question whathor or not the dacoased had ¢ ver boen subjocted to trial
to find whethor thoy came within the scope of tho latter would hardly
soom rolevant to the question of the legality of the oxecutions. On
the other hand, could it have been shown that a boda fide impression
had oxisted in the minds of tho accused that the execution was the
consequence of a trial in which the victims had been legally ocondomned
to doath, the ploa of mistako of fact, which the defonce raised, might
well haw been effaectives In the circumstances of the case, however,
tho Court did mot see fit to allow it.

Also relevant are tho following: the trial of Sub-Lt, Hideo
Katayama and 2 othors before an Australian Military Court at Morotal
from 25th to 28th February 19465 trial of Capt. Toma Ikeba and 2 others
bafore an JAustralian Military Court at Rabaul on 1l4th and 15th May,
1946; the Neuengamme Concentration Comp trial; the trial of Josef Muth
| and 5 others before a British Military Court at Wuppertal on 4th and
5th June 1946; the trial of Heinrich Klein and 14 others before a
British Military Court at Wuppertal on 22nd to 25th May 1946; and the
trial of Karl Maria von Behren msntioned above.
9s __Self Defence

Not unnaturally, a plea of self defence may also be sucoessfully
put forvard in suitahle circumstances in war orime trials,

Trials vhich are relevant in this conneotion are: the trial of
Yamamoto Chusaburo before a British Military Court at Xuala Lumpur
on 30th January and 1lst February 1946 (plea unsuccessful); the trial

of Erich Weiss and Wilhelm Munde before an American General Military

(1) See Docwient 111/112, pp:, 50 - 51, The Defence claiied that there

was evidence that the victing of the shooting had established such contact
with the Maquis and with "Te/riorists" as to bring then within the scope

of the Fihrerbefehl, and that a "security police case" preceded the execution,

’
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Court ot Ludwigsburg on 9th and 10th November 1945 (ples successful);

the trial of Goorg Hitzer befors an American Genoral Military Governe
ment Court at Ludwigsburg on 1lth March 1946 and the Oanadian trials
of Johann Neitz and Robert Holzer and 2 others, mentioned pravioualy.

S THE

A2 THE TIME OF TRIAL,

The toxt of the section on the rights of tho acocused at the timo
of trial is contained in Dooument III/112, ppe57 = 84




The information contained in this
dooument arises from trials of war orime
inals and of quidlings and traitors held
by Frenoh courts,

It is submitted for insertion in the
appropriate parts of the Report, where it
can be oonveniently split according to. the
subject and merged with the texts prepared
by other rapporteurs, .

Notes on Sources,

War Oriminals,

l, The French authorities have submitted up to date
dopuments concerning a total of 136 completed 1_:::"15\15.01' war
oriminals held before French military Tribunals,

The main bulk of these Trials contains ‘:I.nfonmtior.: of
little interest for the Report, It deals with clear war
orimes cases of a common type, whose proteotion in international
law 1s undisputed and is exemplified in numertus trials of both
the distant and most recent past, The French Trials Mr
review concern mainly criminal acts such as murder, ill=-
treatment or torture, and offences of a less brutal character,
such as pillage, The victims of these crimes include the
civilian population and merbers of the cymed forces, mostly of
French, but also of othar allled nasiogality, The human
rights involved, whose protection in positive law is amply
evidenced by the above trials, include the right to life, the
right to health and bodily inteprity, the right to fair trial
and the right to property,
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There are only comparatively few trials which cone N
tain information of particular interest, These oconocern less
orthodox types of offences, n.nd,/or implicate viotims or
acoused whose legal status is worh being noted in conneotion
. with the question of the jurisdiotion of the Courts, A
nunber deal with oiroumstances affecting the question of the
personal guilt of the aocused, such as with violations committed
in t!lw course of alleged reprisals and upon superior orders,

They are dealt with in the first part of this document,

Quilings, -
2, No official doocuments oconcerming the trial of g.xisﬁnga

and traitors by the French courts have been submitted to the

United Natdons War Orimes Ommiasion., exoepting imidon‘ba_l‘ T !
cases included in the war orimes trials of no value for the

report, ‘.
3 However, it has been possible to obtain an unofficial

" acoount of the trial of Pierre Laval, published in the fom of

a book which almost .exclusively reproduces a verbatim record of

the prooeedings of the Court, (1) The perusal of this record

has proved that Laval's trial is of limited value to the Report,

The main objeot of the Trial was the treasonable activity of

the aoccused, taken in itself, so that the prosecutor and the

Court fooussed ‘t;heir proceedings upon the count of high treason,
relegating to & seoondary plane such violations of human rights

as had been committed by the defendant incidentel to his -
tlrusomble acts,

To the extent to which such violations were considered
by the Court, and only for the sake of putting this on record, they
are dealt with in the second part of this paper, . *

An obvious gap in the sources of information available

in connection with the trial of quislings and traitors in France

() Collection des grands procks contemparains publide sous la direotion

de Maurice Gargon, Le Procds I.ava]g., Compte-rendu sténographique,
Bditions Albin Mjychel, Paris, ’
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oonoerns the trial of Mardohal Pétain, A book similar to the
one regarding Laval has been published, but is out of print for
the time being, One is left to wonder whother this trial io
of more significance to the Hyman Rights Report t!nn Laval's
trial,

PART I,

¥R CRIMINALS,

The VWogmer Case,
3, The trial which oontains the most interesting information
is that of Robert Heinrich Wamer, f ormer Gmxlei;:or of Alsace,
and of several other Germans, (1) proae@d with him,
Cusrges,
4, WVagner was indicted and convicted on fouwr counts; far
having "provoked Frenchmen to bear arms against France®; for
having enlisted French nationals in the amed forces® of a
foreign power at war with France"; far violations of "individual
freedan; and for "samplioity in murder”, The first two
counts fall in line with the offence of sooupulacry enidstaent
of soldiers among the inhabitants of oocoupied territory" as
formulated in the list of war orimes dravm up by the 1919
Commission on Responsibilities, Violati ms of "individual
freedom" were exemplified in mass deportations of Alsatians
and Jews from Alsace, And finally, the charge of “eomplicity
in murder" was submitted: (a) for "judicial murders" of French
B ationdls wio resisted enlistnen;. in' the German amvazﬂ were
tried as deserters; (b) for the killing of French and other allied

nationals in other oconnectidns,

(1) .

References to documents of French trials are made by giving
numbers of the Reglstry of the United Nations War CGrimes Comnission,
The trial of Wagner bears the mumber FR,47, The judgmont was prow
nounced by the Military Tribunal at Strasbourg on 23rd April 1946,




Genooide,
5. Most of these charges, apart frok being dealt with separately,
were also presented in o general statement of the Prosecutor,
.Thia statement contains certain elements oonneoted with the ordme |
of "genocide" as clet;‘ined in the resolution adopted by the General
Assenbly of the United Nations on 1lth December 1946 (1) and as
.prosecuted bLefore the Nyremberg Tribunal against the Major
German War Criminals under Article 6 (¢) of the Nuremberg
Charter, (2) The prosecutor did not meke of this statement a
separate charge, neither did he make, reference to genocide, but
he submitted it as the general oriminal policy pursuant to which
the defendant perpetrated most of the above orimes in arder to
achieve a complete Germanisation of Alsace, ' |

the following are some typioal passages from i;he
Indictment in this connection}

(1) Of . United Nations, Resol 5 2 neral
ssembly during the Second Parf Dart Fioct Sesaion foom 23

ke Sucoeaa New York, 1947,
, declaring the follﬁw:lng

"Genocide is a denial of the right of existence of entire
human groups, as homicide is the denial of the right to live
of individual humin beings... The General Assembly, therefore,
affirms that genocide is & crime under international law which
the oivilised world condemns, and for the commission of whigh
‘principals and accomplices = whether private individuals,
public officials or ztatesmen, and whether the crime is committed
on religious, racinl, political or any other grounds = are .
punishable",

(2) '
Cf, Indictment of the prosecutors, Count Three, (a),
para, 2, wherc it is stated:

"They conducted deliberate and systematic genocide,.viz,,
the extermination of racial and national groups, against the
civilian populations of certain occupied territories in order
to destroy particular races and classes of people and nntional,
racial or religious groups,.,.'
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o+ MyoBrénch inscrijticns d:l.saprearad even in 5
,y:I.JJAgoa; personal nanes were gormanised, French
monuments were taken away or deatroyedj,,.the Frenoh

was eliminated both from administrative

institutions, and fram public use; Gexman raoial
legislation was introduced,,..Jews were expclled as
well as nationals whom the German authorities treated
as intruders, The property of politioal associations
and Jewlsh propertywere oconfiscated as well as
property aoquired after llth November 1918,,, Nazi
tuition was immediately introduced in schools and
‘universities,,,only Germans had theright to teachj,.
In 1941 the Frenoh frano was withdrawn; compdsory
labour was introduced,,,Various decrees made applice
able German pemal and oivil law, economic and finan=-
odal legislation, and speoial laws relating to
political crimes,,.From August 1942, ,,military service
was made compulsory,,./omer deoided to transfer
Alsatians inside the Reioh, Over 40,000 were interned
in the camp of Schirmerk,,.Nuymerous young men were
shot for having refused to serve in the Wehrmaoht,
\hen the resistance to the compusory military enlistment
grow, Wagner did not hesitate to v.lot:lmise
families which were deported t o Germany, He inter=

. feredwith the administration of justice, giving
orders as to the punishments the prosecutors had to
request and the judges had to impose in ocases con=
sidered to be particularly sericus",

oific Crimes
6, The conviction of Vagner for compulsory enlistment and for
deportation of those resisting it and of their families, as well
as of the Jews,8howsno feature of partiocular interest, apart
from the fact that in this case, as in all other trials held by
Prench Courts, the accent was more on the violation of the general
provisions of the French penal code, than on the laws of war, It
1s due to this fact that Wagner was found guilty, on the one hand,
of having "provoked Frenchmen to bear arms against Frnnoo'," and
of having "cnlisted Frenchmen in the German armed foroes while
Germany was at war with France", and on the other hand, of
having “arbitrarily deprived Frepohmen of their freedom", Ald
these qualifications formally fit with the French national law
as contained in the Penol Code and as interpreted and developed
for the purpose of war crimes triels in the Orginance of 28th




(1)

August, 1944, (1) L
7. The oonviction of Wagner for the "judioial murder" of
i‘mnoh netionals is, in contrast with the other oharges, a
comparative novelty both in national and intorﬁntimal law, and
his casde is in this respeot a good instance and illustration,

_ The Oou!'t eatabliahed that on several occasions
Va.g:er violated the right to fair trial of !‘renoh citizens wjo
did not ocmply with oanpulaory mliatmnt in thc Geman farces,
On all these oooas.tom tha violation was cammitted in that Wagner
instructed the prosecutors what punishment to request and
w:ed upon the Judges the sentence to be pronounced by them in
the trial of such French citizens, In one of two specific cases
submitted, concerning a Théodor Witz, the officer in charge of
the proaemtion was of the opinion that tha offence deserved 8
years :lmpriaozmnt. This prosecutor wént on leave and was
replaced by another who, Jjointly with the President of the
Court, acted upon Wagner's instructions, The result was that
the defendant was sentenced to death and exeouted,

i Similar acts were established in the second case, involving
1, accused, who attempted to escape from Alsace to Switzerland,
inolud:l.lig two minors of 18, and who were all sentenced to daath
and executed when Wagner interfered, ®
By admitting the above cases as reproae:‘lting "illegal

trials" and convicting Wagner on this oount, the couft's sentenoce
was pronounced for the violation of two fundamental rights: the
right to fair trial of any individual, however guilty, and the
right to independent courts of law belonging to any ocoupied country
under international standards of Jjustioe, .

The techpique chosen in the said Ordinance was to qualify
specific acts otherwise recoynised as war orimes under the rules of intere
national law as being covered by French national law, This was done in
particular by expressly extending the scope of the national law to such
acts as could raise doubts or uncerteinty within the meaning of te
provisions of the Penal Code and the Code of Military Jystioce, See

Art. 2 of the Ordinance,
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her Cases,

8, A number of Fremoh trials throw light upon certain
quostions whioh are of more importance within the field of
human rights whose protootion in international ponal low is
not doubtful, then for tho prablom of what human rights are in
faot protected,” They can be grouped as follows:
Reprisals: . _. |
9¢ In a mumber of trials, various orimes wera perpetrated by
German soldiers allegedly as a "reprisal" for brfonoea committed
by Prench nationals against mombers of the German forces, These
orimes werc generally of the "murder" type, and the French
nationals whom the Germans treated as having provoked "reprisals"
were mostly members of the French Resistance Movement, who often
oonducted military operations against the German units stationed
in Franoe, The victims wére invariably French locol inhabitants,
qui:l:e innocent of the alleged offences whioch were committed
by members of the Resistance Movement, |

In all these cases, the French Trib:amls found the
aooused guilty of aocts "ot Jjustified by the laws and oustoms of
war" and candemned them to heavy penaltics, including capital
punishment,

The following trial can be regarded as a pattern case (1);

On 20th August, 1944, mombers of the French Forces of
the Interior (FFI), attacked St, Girons and on this occasion
engaged a Lattle against a German column in the neighbourhood of
a village called Rimont, The inhabitants of tho village formed a
"home guard" of 23 men and had the assistance of 73 Spaniards,
members of the FFI, This small force resisted the advance of the
German troops for sgveral hours’'and then retrented, while a large

(1) :
Trial of Lt, HELFER and 5 others, Judgment pronounced by the
Military Tribunal at Toulouse on 16th April 1946, FR, 45,
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nunber of inhabitants took refuge in the nearby woods, ihen
entering the. village the German omrding officer gave orders
to set on fire the houscs and to shoot all oivilians over L
years of'agﬁ. 152 houses were burnt down out of a total of
169, and 9 oivilians were ocaptured a;:d shot on the spot, 1In
addition to this two old ;mn, of 70 and 72 years of ags, were
deliberately kdlled while trying to get out of the village,
During the trial it was established that none of the viotims
took part in the amed resistance, e

Although th_o French Tribunals do not furnish in their
Judgments an aﬁocmnt of the reasons for which they have found a
Beterihat aellty tn She ghiven. sk of HidNRELE L A Nk cR
in this type of case imply the following oonclusions;

(1) _ In all cases under review there were in fact
no "reprisals" in the proper scnse, but merely arbitrary acts
of revenge against co-nstionals of those who fought against
members of the ooda.:pying forces, This is.an important distinction
since it is always féaaible to label atrocities as lawful
reprisals, as this was done in hn\ﬁﬁombh instances by the Germans
both during the first (1) and the second world war,

(2) .'The French Tribunals presumably recognised
fully the status of "lewful belligerents to members of the Frenoh

Resistance Myvement. under the temms of Article 1 of the Hapuc

Regulations, and treated thoir acts agninst the German: forces ns
mildtary operations conluoted within the limits of the lavs and
customs of war, - Suoh acts could consequently not represent a
valid ground for reprisals, unless the French combatants themsdves
were puilty of an offence, which was in no ocase under review
invoked in defencc of the aocused, II_n the above instance, the

(1)
Cf, Oppenheime=Lauterpacht, International Law, Vol, II,
6th Edition, p, 447, n. 1.

x‘u
r.
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- recognition was implioifly oxtended to the ad hoc "home guard"

oconstituted by the villagers, _
13 ‘2] Presumably in no oases were the nots apgainst the

- Germans committed by individuals not entitled to the status of

belligerents under the Hague Regulations, This presumption is
dmportant since it oould be open to disou.s:_r.ion whether rcprisals
in the proper sense ocould not be lawfully undertaken against
non=gombatants were serious offences against the seourity of the
ocoupying foroces peréetrated by the oivilian population proper, (1)
10, Although the issue mentioned in the preceding paragraph
under (1) stands out olearly in the face of facts, it is sur=
prising to find that in many cases the French Tribunals make an
improper use of the term "reprisals",

8o, for instance, in one case (2) the following is
said in the Indictment: "In reprisals for the death of S, D,
srnold (a Gestapo man) killed Ly the Resistance, Dr, Jeewe (a
German) ordered the execution of 7 Frenchmen, The exeoution
took place on 10th August 1944e.."  In another case (3) more
-than 20 defendants were indioted inter alia for ocamplioity in
"putting to death" Frenoh nationals “as reprisals" for the fighting
of the French Resistance Movement, Such references are tv be found
in many other trials under review in this dooument,

In all such cases, the number of the French viotims was
deliberately much higher than the number of the Germmans who lost
their lives as a result of the Resistance fighting, = Yet, 1t is
a generally admitted rule that in order to obtain recognition far

(1)

Cf, for inatance Oppenheim-Lauterpacht, cit, pe 449, where
it is stated: "There is no doubt that Article % of the Hapue Re%t.imm5
enacting that no :eneral pe Y, Pe ry or otherwise, may De
on the population on account of the acts of individuals for which it cane
not be regarded as collectively reep.msible, does not provent the % %b
b of J%Erisals. of vﬂlnﬁa or_even twnsr_.. or o tamao rous attack
[¢] there on enemy 8o rs by unknovm ing uils, and, 8 belng;
80, 0 Eru-EiI Eﬂgereg has his opportunity"ltelics are introduced,

(2) Trial of G, SCHONHEITER., Judgment pronounced by the Militory Tribun 1

(5) Trinl of F, HOLSTEIN and 23 othersz, Julgment pronounced by the
Military Tribunal at Dijon on 3rd February, 19%7. Fit, 95.
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acts unddrtoken in reprisal as valid in international law, suoh
acts must not be exoessive when compared with the acts which
provoked reprisals, (1) I, the above instances, there was
always an utter disproportion to the detriment of the French,
which alane is ‘suffioient to make thess sots invalid as lawful
"reprisals”, |
Phe only explanation is that the Prench prossoutors

and tribunals used the term in a non-legal sense, and when doing
80, wanted to convey only the fact of "revenge" taka& against
innocent people,
The notion .of "combatant",
11, In commection with the issues mentioned in para, 9 under
(2) and (3) 4t is worth noting that in two other trials, one of
which was also connected with alleged reprisals, French tribunals
had specific ocases of irregular combatants whom they recognised
as members of lawful belligerent units, entitled to the protection
of the laws and customs of var,. |

(1) __ In one case (,2) s detachment of German marines
captured three Frenchmen weﬁ.ring mainly oivilion clothes, but
having some distinotive military signs as part of their gmments,
or on the garments themselves, One or two had a French trie
colour band around the arm as worn by members of the FFI and
one wore an American military cap, | The three men were captured in
the course of combats between German units and m@qr French
troops assisted by members of the FFI, A3l were .ahot without
trial and without having od'nt_t.ﬂ.tted any offence apart from the
fact that they fought with ams aginst German units, The
Tribunal fou.mdl the-defe!ﬁanta guilty of “murdering three prisoners .

(1) 45
. Cf, Oppenheim-Lauterpacht, op, oit, {, 249, P 4iB=U49,

(2) 3 ‘
Trial of Col, C, BAUER and 2 others, Jydgment pronounced by the
Military Tribunal at Dijon on 18th October, 1945, FR, 12,
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of war® and condemned them to various penalties, one of them to
death, In doing so the Tribunal apparently admitted the

argument of the proseoution that what mattered more than the

fact thnt tho three captured men wore some distinotive signe,

wos tha ract 'that troops of the FFI were resisting for a whole
day agninat the, . ,(German) colum, alongside with regular French
troops, with the knowledge of the Germans; that they were fiphting
against invading troops without having had the time to organise
themselves and that, consequently, they were covered by the IV
Hapue Omventl.pn;..‘. This was a reference to Art, 2 of the
Hague Regulations, which covers civiliens "of a territory not under
occupation”, who take up arms to resist the immding troops withe
out having had time to ox-g.anise themselves in aooordo.noe with

Art, 1, if they carry amms openly, and if ‘they respect the laws
end oustams of war", In this .oaue the Tribunal established in
addition that the chief defendant tried to invoke the right to

; 'repriaala" by submitting in his defencc that he had ordered the

_ lhoot:l.ng of captured French combatants only if they resumed

' fighting,

(2)  In the second case (') two members of the French
Resistance Movement attacked a small German outpost with the
intention of making prisomers .and bringing them to their headw
quarters, They failed and were instead ‘oe.pturéd themsclves, one
of them having been wounded, Both had civilian clothes, but
one wore a tricolour band around his 2 and a tricolour badge in
his buttonhole, The acoused denied hmr!.n,g, notioel these dice
tinotive signs and invoked in his deferice an order by Hitler to
shoot sumarily all irregxlar combatants, Tye Tribunal found
the defendant guilty of manslaughter "not justified by the laws

(1)
+ Trial of Lt, W, Kretzsohmar, Julgment pronounced Ly the
Military Tribunal at Angers, on the 25th March 1946, FRr., 41,
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and customs of var" and condemned bim:to death, It is to be
assumed that the Tribunal admitted the Prosecutor's plea which
was entirely based on the existence of the distinotive trie=
colour signs and that, as inthe previous case, it treated the
victims as prisoners of war entitled to the protection of interw
national law,

12, The above two trials are an illustration of the ways in
vhich it is possible to interpret the meaning of Artiole 1

and 2 of the Hague Regulations, and to extend reoognition to human
rights in war time in oases where a narrow interpretation would
have led to the opposite result,

Superdor orders,

13. In several trials French tribunals dealt with the plea of
superior orders, In a number of cases they dismissed it ale
together and did not admit it in mitigation of punishment,

In one case (1) the accused was a low-rgnking member
of the Gestapo (Rottenftthrer) charged with having personally
executed a number of Frenchmen, In one instance he killed the
viotim by making him walk in front of him and by shooting him
in the back while walking, In enother instance he was a
member of a firing squad which used Dren guns to ki1l the victims,
all of wham were exeouted bnly in revenge for the death of a
Gestapo man, being themselves completely imocent of any offences
In both instances the acoused committed the orimes on the
orders of his superior officers, The Tribwnal found him adlty
without extenuating circumstances amd sentenced him to death,

In the case mentioned above, para,1l, under (1), the
chief dofendant pleaded not guilty of having put to death

(1)
Trial of G, Schonheiter, Jydgment pronounced Ly the
Military Tribunal at Lyon on 17th Aygust, 1945, FR, 8,
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copturéd members of the FPI, by reforrdng to an' arder of Hitler
of Aprdl 1944 that allirrag.lla.r combatants should be shot r-rhén
oaptured, However, at the same time tho defondant nimitted
that in his personal opinion this order ought not to have been
oarried out against combatants with whom the fight had boen
going on for a day, as was the oase in this trial, m Court
dismissed the plea and condemnod the defendant to death for
having orderedthekilling of the three prisoners,

14, In other oases French Tribunals admittéd tho plec of
superior orders in mitigation of punilhnont.

In the trial of Wilhelm KALK (1) the defendant was
charged with having taken part in the killing of a Fronchman,
agent of tﬁe Resistance Movement, and for having attempted to
kill on the same occasion another man, Kalk heard of this agent
by acoident, learning of his existence in a odfé, He informed
his superiors, who decided to send a patrol of 30 men to arrest
the agent, The latter learned of the Germans' intention and
tried to escape by motor-oyole with one of his friends, ihile
turning with the vehiole in a street, both ran into members of
the German patrol, Kalk recognised the agent and ata'r.t‘ed shooting
on his own initiative and without giving any warning, The agent
was fatally wounded and died a few minutes later, .H:la companion
escaped by throwing himself onthe ground and pretending to be
dead, He was arrested and several months ;atcr' released,

Kalk pleaded "not puilty", contending that he had acted
on the orders of his superior officer, a licutenant, vho was pro=
secuted with him ot the samc time, The Tribunal found that
there wvas no evidence to prove that the lieutenant vos involved in
the case, but apparently took note of fe fact submitted in the

(1) '
Trial of /, K/AIK and E, STOCK, Judgment pronounced by the
Military Tribunal at Bordeaux on 27th May, 1947, FR, 125;
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Indictment that there wore superior officers who deoided upon
the operation against the apgent, and that there were instructions
to shoot at him if he tried to esoape, The lieutenant was
acquitted, Kalk was found guilty of murder, presumably on
acoount of the faot that he shot at the viotim without warning,
and guilty of attempt to n_urder the other man, He wvas
sentenoced with extenuating circumstances to penmal servitude
for 20 years, i
15, The trials desoribed in pars, 13 are partioularly good
illustrations of the cases in which the courts deem it Just-
:L.ﬁ.ed not to admit the plea of superior orders in mitigation of
the punishment, In both instances cited the crimes were of a
heinous character; in one oase a Gestapo man took part in the
killing of 'pecple who were avowedly considered by the Germans
themselves as innocent; in the other case the victims were
French FFI combatants oold-bloodedly put to death as soon as
they were captured, In both cases there was nothing to show
that the perpetrators had to act under the impact of direct
pressure from fheir superiors or of danger to their own lives,
Neither was there anything to indicate that they ocould not
realise the inhumane nature of the orders, or that they had to
éonaider their exedution as being imposed by belligerent
necessity, The Judgﬁent passed on these cases Ly dismissing
alto.gether the plea of superior orders in face of nll these
oiroumstances is consistent with the general opinion of authorie
tative writers in this field, (1) '

The trial considered in para, 14 is an illustration
of the fact that national courts émroiae their power to cdmit
the plea_ of superior orders within the same limits as thosc set
forth in the Myremberg Charter (Art, 8), the Tokyo Charter (irt.,6)

(1)
Cf, for instance H, Lauterpacht, The Law of Nations and the
ishment of i/ar Orimes, British Year-Book of Ipternational Law,

1944, Dy 73=74 and 76,
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and in Law No, 10 of the Allied Control Counoil for Germany

(axt, 1T, (&), (b)), That is to say, within the limits of the

" prinoiple that the plea oan awoaadj only in mitigation of
_punishment and not in ﬁoa:lng_ the acoused from penal responsibility,

16, The Frenoh triels include a nuwbor of cases in which the

aoccused werc Allled nationals or nationals of non-belligeront
countries, and other cases in whioch the viotims were not Fronoh
nationals,

17. In one case (') the accused was a citizen of Luxembourg,
an allded country during the late war, The acoused, a Lucien
Fromes, joined the ranks of the Gestapo as a Hauptsturmftthrer and
was tried for murder, pillage and wanton destruction of property
oommitted on Prench territory, Found guilty on all counts, he
was condemned to death,

In another case (2) the acoused was a mational of a
non-belligerent country, Spain, He wns tried on two different
oounts: for"violations against the external seocurity of the
State—, and for "murder and ill-treatment", _,In both cases the
place of the alleged orimes was in Germany, where the defendant
wes interned in ooncentration camps from 1940-194L5 after having
bLeen found in Franoe as a 8p:3.h:lsh Republican refugee, On the
first ocount he was charged with having "anintained relations
during the war with subjeots and agents of an ememy country”,
aoting against the seourity of the French State, and on the
seoond count with having physically ill-treated French, Belgian and
Spanish irmotes in the oamps and with having killed a Speniard,

(1)
Trial of L, FROMES, Judgment pronounced by the Mjlitary
Tribunal at Lyon on 23rd Ngovember, 1945, FR, 17,

(2) .
Trial of G, LENDINES MOMTE, Judgment pronounced Ly the
Military Tribunal in Paris, on 25th April, 1947, FR, 112,
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The defendant was acquitted on the first count and on the second

the Oourt ordered additional investigations,

18, In a nunber of cases the victims included nationals of

allied countries such as Foles, Russians, Yugoslavs, and some=

times even nationals of enemy countries, such as Italians,(!)

The Io‘rim’es involved were mostly ill=treatment, 'torfun and murder,

: The victims were either prisoners of war or internees or ‘deportees,
‘Apart from the cases in which the viotims of allied

and/or enemy nationality were included in French trials on

account of the fact that there were at the same time victims of

French nationality, there are cases in which no i*rem;n nationals

were involved et all,’ _ |

19, In all the sbove trials the jurisdiotion of the Prench

Courts was bnsod upon the faot that the oriminal offonoea were

perpetrated on French territory or on territory oj:h_erwiae falling

within the Jurisdicetion of French wthori?iea, or else upon the

fact that victims of the war oriminals tried included French

nationals, All the cases fell within the ‘expx-'esa terms of

* hrticle 1 of the Ordinance of 28th !.uguat, 15&4, relative to

the repression of war orimea.. :

There is in this nothing remarkable or new in internationai )

law, Hm&er, the trials under review confirm the practice of
impl&nentihg in war orimes trials gene-ral' prinoiplcs of penal law and
of subjecting the rules governing the .jwiadiatim of war crimes
tribumla to the said principles, ‘

_ There are one or two points, though, which should be
noted in connection with the laws of war and the protection of

human rights seoured Ly their rules, Ope of these points conocerne

(1) ;
Trials registered under Nos, FR, 39, 58, 104, 109, 120 and 122,
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the recognition of the rights of enemy alien nationals as being

covered Ly the laws and customs of war,

In one of the cases refeyred to above, para, 18 (1)
the defendant, a German, was oharged with having severely ill=
treated Russian and Italien deportees and prisoners who were
placed under his authority as slave labourers in the province of
the Saar, The offences were committed in 1944, The trial,
which ooncerned no other nationalities than those mentioned,
resulted in a oonviotion of hasd labour for 10 years, 'ith
respect to the victims of Italian mationality the judgment is
undoubtedly based on a development of intermational law, In
the texts made available to ths United Nations Var Crimes
Coammission it is not olear whether the Jtalians concerned were
members Of the Italian armed forces who one way or ancther
attracted the displeasure of their German allies after the
capitulation of Italy, or were civilians who in connection with
Italy's surrender were deported to Germany as slave labourers,
The Frenoh law under which the tricl was held (Ordinance of 28th
August, 1944) presoribes tho jurisdiotion of French courts in
the following oases (Art, 1):

= jhen the offence i3 committed in France or in
territory under Frenoch authority)

= lMhen the offence is committed against either of

the following categories: a French national; an

individual under French protection; a person serving or who
had served under the Fremoh flag; a stateless person
residing in Frenoh territory before 17th Jyne, 19%40;

or finally, against a refugee in Frenoh territory,

If the Italian victims were oivilians 4¢ is difficult
to seec how they could be absorbed under eny of the above-ocited

categories, unless they were reocognised as “refugees" or persons

(1)
Trial of R, RAITH, Judgment pronounced Ly the Military
Tribunal at Nanoy on 18th May, 1946, FR, 58,
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"under French protection",neither of which, in the circumstances,
seem to be a prcp& legnl construction, Themfore, it is
more likely that in thia oane, the French court did in fact
nothing else than apply tho notion of "orimes against humanity"
as d.eﬂ.ned in the Allied Control Oouncil Law No, 10 and in the
Nc.tremberg Ohartar, that is to say, as a orime directed against
Yany oivilian population" including natimals of enemy countries,
If, on the other hand, the Italian viotims were membors of tlﬁ
Italian forces who were treated Ly the Germans as prisoners of
m and taken as auoix to France for forced labour, the solution
onti':e baain of either the French Ordinance or the concept of
"orimes against humanity" is'still more diffiocult, Members of
armed forces do not fa.ll within the definition of "ecrimes against

humanity" and are neither suited for subjection to any of the
' K o

cafegox.‘les covered by the Frenoh Ordinance, In this case,

the developkent of the law would appear so much, the more striking
that it goes beyond the limits of the French Ordinance insofar

as it embodies thé laws and customs of war, and beyond the
concept of "orimes against lnmanity', which, however new and
wide, does not cover military personnel amonz the victims,

20,  Pinally, it might bo Worth maldng scme remayks on the ocase
of the Spanish national tried for war orimés and for acts
directed against the external security of France (sec para, 17).
In l'n;;a case, war orimes for which he was'tried were cammitted on
German territory outside the Fpench Zone of Ocoupation, namely,
in the concentration camp of Mauthausen, which lies in the
Russian Zone of Occupation, However, in this case, the part

of the tria;l. concerning war orimes was held by a French Tribunal
on acoount of the faot that there were French nationals amdng the
viotins and that the agoused was in the hands of the French )
fluthoritiea. The offences allegedly committed were clearly
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woy orimes in the technical sense: the defendant, ‘boi.ng an
inmate in a German omocentration camp, was oharged with having
| sided with the Germans and Lrutally ill=treated other inmates,
exactly in the same manner as was done by the Germans themselves,
. However, the point in the case is that the defendant
did not belong to a country at war withlany of the Powers engaged
in the oconflagration of 1939~1945; neither did he serve in the
aymed forces of any such Power, On the oontrary, he was a
Spanish refugee in France at the outbreak of the war, and was
interned by the Germans as a politicol suspect, ' Therefore, the
sole fact of having put him on trial provides a very convenient
illustration of the hitherto already mii admitted prineiple
that the personal status c;f a war oriminal, partioularly the
question of whether he is a national of a belligerent or neutral
power, is .‘.rralevaﬁt. h.t.t the same time, it shows that, to the
extent to which humen rights are covered by war orimes trials,
the contemporary system of international law is wide emough to
- extend penal retribution for violations of hmn!'ri.@ts in o great

variety of cases,

PART II,
Quislings and Traitors,

_ The Trial of Laval,
21, As pointed out at the beginning of this paper, no official

documents regarding trials of quislings and traitors by Frenoh
courts have been submitted_to the Unitéd Nations V/ar Crimes
Commission, Wi

Yet, the importance of considering such trials and
assessing to what extent they miéht be relevant for this Report
was obvious, In this respect it was particularly appropriate
to take into account the trials of Maréchal Pétain and Pierre Laval,
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They were the two leading personalities in the Viohy régime
" who'were both found puilty of and were convicted for treason
and collnboration with the cnemy,7 Consequently, if information
of major importance could be found in regard to violations of
human rights and penal retribution thereof under Prenhh law, it
was to be found in the first place .in these two trials,
22, It has been possible to obtain an unofficial account of
the Laval trial, which reproduces a verbatim mecord of the pro=
ceedings of the Cowrt, Although unofficisl, this account can
‘safely be regarded as aocurate-,lmﬁng been published in the
well-knom collection of important trials edited by Maurice
Gargon, the reputed French barrister, (1)

Unfortunately, nothing of the kind could be obtained
regarding the trial of Pétain, so that the present analysis is
perforce restricted to one omly of the two principal Frenoh

trials of quislings and traitors,

23, ' As previously mentioned (2) the trial of Pierre laval is

of limited value to this Report, As could be expected the

main, or rather, the sole object of the trial was to establish
whether the defendant had committed high treason or not, as a
leading member of the Vichy régime, Therefore, insofar as
violations of human rights cam¢ into the picture, they did so only
inasmuch as they were incidental to the alleged treasonable
activities of the acoused, This is apparent in all the various
stages of the trial, namely in the indictment of the prosecutor,
in the ocourse of the prooceedings of the Court and in its judgment,
In all these stages the place allotted to such violations is
comparatively insimificant, and there is no express reference

to "human rights" by ncme, but only in substonce,

(1) See work cited above, p, 2, para, 2, n, 1,

(2) of, above, para, 2,
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However, to the e¢xtent to which such violations were
the objJect of the prosecution, of the proceedings and of the
mm, the information thich concerns them can be regarded aa
valuable, Its chief value lies not so much in the magnitude of
the trial within the field of French national and intermational
affairs, It lies more in that trials of traitors vhich .':noluh
violations of human rights as punishable under peiml law are a
novel phenomenon, and that in view .of the cims deolared in the
United Nations Charter and of the purposes of its organs
entrusted w:i;th* plrmating a more effective protection of human
rights, they are o weloome source of information of how this
prOt';eo‘bicn is operating on a national.level, |

The Court,
24, Pierre Laval was tried by a High Court of Jystioce in=

stituted by an Ordinance of 18 Novem.ber, 1944, (1)

The Court was formed for the specific purpose of
dealing with charges apainst pefsons having teken port in the
activities of the sd-called Vichy povernment, The compotence
~ of the com't‘ over accused persons included the head of the State,
heads of the Government, ministers and other high officials
holding responsible positions, such as Secretaries of State,
Governors General, High Commissioners and tho ‘like. (2)

The Court was composed of three judges (magistrates)
and 2 members of the jury, The judges wére the first prosident
" of the Court of Cassation; the prosident of the Criminal
Chamber of the Court of Cassation; and the first president of

the Court of Appeal in Paris, The members of the jury were

(1)
Of, Journal Officiel de la République Frangaise, No, 128,
19 novembre, 1944, p, 1382-1383,

(2) o, irt, 2,
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chosen by drawing lots from two lists drawvm up by the Provisiomal
Oonsultative Assembly, Helf of those nominated and chosen were
Senators or Deputies on lst September, 1939, (1)

The oriminal investigation was oarried out by a
special commission upon oharges submitted to it by the Prosecutor
General, (2) Tyo indictment was drewn up by the Prosecutor
and approved by the commission acting as a Chamber of Prosecution, (3)

The proocedure before the Court was that of a regular
penal cowrt competent in similar cases (Cour' d'hssize), with. .
the difference that all decisions and sentences were taken and
pronounced after joint deliberation of the judges and the jury,
The Court was empowered to impose any punishmert from a fine to
the death penalty, and to pronounce the mtion;l indignity end
confisoation of pcroperty of the defendant, The judgment was
final giving only the right to submit a plea for pardon, (&)

The trial began on 4th Ootoi:er 191;5f and was terminated
a few days later, on 9th October, ILaval was found guilty of
the ohargpl; and was condemned to death and executed on 15th Ootober,
He had lodged a plea for pardon, which was rejeoted by the Head
of the French State, (5)

he - rpes (>

25, Laval was indicted under two counts:

(1)
Cfo m. 3.

(2)

Ccf, Arts, 6 and 7.
G) e, art, 9,
&) . op, art, 10

(5) This position was held at the time by Général de Gaulle, as an
interim post until the setting up of a definite constitutional
régime in post-war France,
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(a) for "conspiracy against the internnl
seourity of the State",
é-ncl
(b) for "intelligence with,.tim enemy with a
view to favouring the latter's enter—
prises in oonneotion with his owm",

A1l the charges submitted under these two counts
oovered the period of tim¢ Laval was member of the Vichy
Government, He entered the cobinet of Pétain on 23rd June
1940 as uiniatef of State, and on 1lth July 1940 becow  Vice=
Premier and successor-designate of Pétcin as head of State, He
was dismissed by Pétain on 13th December 1940, and was returned
to power in April 1942, vhen he "became Premier, 2 post which he
kept until the liberation of France in iygust 1944,

It is mainly under the second count that violations
of the individusl rights of Prench oitizens were involved,
although it is possible to trace some violations of a braeader
significance undor tho.first ocunt,

All the evidence regarding violations of human rights
was submitted only with a view to proving high treason, but as
such the said evidenoce end viplations formed o distinct part of

W the triel,

The charge of conspiracy against the internal security of the

26, This charge consisted in that the accused was alleged to

have caused and personally brought about the end of the con-
stitutional basis of the IIT Republic, Ly the abolistment of its
demooratic foundations, and by installing an authoritarian Statc
with Maréchal Pétain, mt its head, The indictment specified

that the defendant brought about on 10th July 1940 "the suppression
of the Presidency of the Republic, the cumilation of all h-wers

in Pétain's hands and the adjournment of the Purliement sine die",
His motives in doing so were alluzed to include the wish to sce

Germany win the wer, and one of the reasons for wishing for a
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German victory vas alleged to be his hatred of Great Britain, (1)

Upder this oount, and as part of acts which undemmined
the "internol aaouriﬁy of the State", the prosecution included a
spéoiﬁo charge which concerns the violation of civic or
politiocal rights of Frenoh oitizens, The charge consisted in
that the Vichy Govermment disbanded the so-called Conseils
généraux, which had = ﬁnotion approaching that of a local
parliament, and abolished the election of mayors in towms with
a population of more than 2,000 inﬁahitanta. (2) However,
this was not developed beyond the po.int of a faot briefly
mentioned as oonourring to establish the violation of the "intermal
security of the State",

The oharge of intelligence with the enemy,
27. Most of the information regarding human rights is to be

found under this count,

The main charge consisted in that the defendant in
collaborating with the enemy undertook legislative and exccutive
measures in order to "adapt the French constitution to German
institutions", and acted vith o view to shaping the French state
on the model of Nazi Germany,

It is in these measures that violations of human rights
of French oitizens were involved and werc the object of the trial,
28, Referring to the period when Laval became Prime Minister in
1942, the proseocutor submitted facts regarding persecutions of French
citizens on racial, relgious or political grounds:

"The so=called French policy (of Laval)
became then an cntirely German policy: persecutions

(were started) of Jews, Frecmasons, communists and

members of the Resistance from all parties; the police (was)
put at the disposal of the Gestapo; 22,000 arrests (were

(1)

Cf, Op, Cit., D. 2726, 267=269, 273=27ls

(2)
cf, cit,, 1.177=181, with the defence of Laval on this point,
and D, 276,
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