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"'l'be peraecution ot JfJWS during the eame per1oc1 

111 eatabliahed beycnd all doubt. ~o oonatt:"'111 

c,r!Dta against humanity, the •aota relie4 on ti.tore 

· the outbreak of war ~t haw been in aeoutlon of, 

or in oonneotion with, arv or1ma within the ~ 

diction or the Tribww.. the Tribunal ia ot the 

opinion that. revolting am hon'ible u -. ot theae 

or!aa were, it has not been aatiataoto~ proved 

that they were done in execution ot, ·· or in oonneot­

ion with, 8.1'\Y auch crime. flw Tribunal theref'ore 

cannot make a general declaration that the aota beton 

1939 nre crimee e.gainat hwnani• ~thin tbe .•anial 

ot the Charter, but trail the beginnins ot the war in 

1939 war arimea were oamnitted on a vut ecaie, wbioh 

were also cr.t.mea against humanity; am.inaotai- aa \he 

inh\lDane acte charged in the , Indictment, and o<Pmt tM4 

after the beg1.Nd.l,a of. tba war, aid not· oonaitit\ate 

war -onmea, they were all ocadtted in exe~on ot or 

in connection with, the aggreaaive war, and there­

tore constituted orimea _againat humanity", ( 1 ) 

1ran the above statement it tolldlwa that the lflarembeq 

tribunal prooeeded on the basis of the Berlin P;rotoool and applieA 

the qual.Uioatica "in execution ot or in oormeotion with U\Y orimD 

within ~ jurl.adiotion of the ~bunal" to· the whole provlaton, i.•, 
both to or:lDlea of the mrder type · and to peraecutiou, with 

the ooneequenoea alre~ indicated at the outset ot this eeotion. . . 

As will be seen in a separate part of the Report, thia 

atat8119nt doe a not · imply that no orime camd. tt.ed before lat 

September 19.39 oan be considered as a crime. against humanity •. 

(1) 
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Scllll orilllla oClllllltted prior ·to let September 19.39 haw bNn 

roooaniN4 by the. hibunal aa .oonstitutins crime■ apinet 
. . ~ ' 

maani\,, i.e •. in ou,a wberG· their oomeotion nth. tba ortme 

ese,:lnat peace n■ es~bliahed. 

en the . other hand, in tJaaea where the oCIIIDiuion ot 

inh\111&118 aota abarpd :l.n the Indi9tment took plaoe after. b 

besimd.ns ot the war and did not constitute war orimea, . their 

ooaneotlon rith the war. haa been pzvsurmd by the !ribunal, and 

theretore oonaidend aa orimea against humanity. 
' . 
ilthouah _in theory it remaina irrelevant whether a 

orJ.mD apinat h~• waa oamd.tted before or d\11".tns t.be war, 

in praotloe it ia difficult to establish a oonneotion between 

what ia alleged to be a crime against humanity, and a or1a 

within the .jariadiot:l.on ot the Tribwial.~ 11' the aot aa 

o<llld.tted before the war • 

g) 
. , 

Onpp yain■t peace. 

It baa alreadJ been Pointed out that this partioular 

type ot orime, as auah ~s outside the soope ot the Report. 

However, arim,a against Jl8a08 have some detini te bearin& upon 

violatione ot human rights, and tor this reason it aeema 

neoeaa&17 to reoor<1 'here the views of the Tribunal on this 
point. 

When dealing with the queatioi:i ~"the oomon plan or 

oonapi~ ~ the aggressive war.", the TribWlal deolanda 

"The oharges in the Indictment. that the 
' .. 

defendants p~d .anl waged aggressive wan are charges 

ot the utmost gravity. War is esaential.J¥ an nil 

thins. Its oonsequenoes are not confined to the 

belligerent states alone, but atfeot _the whole world; 

"To initiate a war ot. aggression, therefore, .i• . 

not onzy an iptemational crime; it ia the supreme inte!'I-



, 
•national crim <littering on]¥ tran other war orimle 

1n that it contains within itself the aoo\lallated 

e'lil. ot the whole, 

"The tirst a.ots ot aggression reterred to in 

the Indictment ore the seizure ot Auatria and 
' 

Ozeohoslovakia and the first war at aggreaaion 

oharsed in the Indictment ia the war against Poland 

beg\11'1 on the lat Septeui>.er, 1939," ( 1 ) 

Later in the Judsment the Tribunal accepted the 

contention ot the Prosecution o.s to the aasreaaive oharaoter 

ot the seizure ot Austria and Ozeohoslovakia, ( 2 ) and made 

the tollowins statomnt in regard to the war against Pol.and& 

"flle Tribunal 1a ,tul.ly aatistied by the eridenoe 

i;hat the war initiated by GermaJ'\Y againat Poland on 

the lat Septe!Ji)er, 1939, waa moat pl.ainq an assreaai99 

war, which ·w"8 to develop in due course into a war 

which eti>re.oed almost the whole world, and resulted 

in the oonmiaaion of countless orimaa-, both asainat 
the ~B and ouatOGIB ~ war, .and againat humanity•• (,) 

• It will be observed that in making the above statN11nte 

the Tribunal touched upon the general effect which the waging ot 

a war ot aggreaaion has on violationa of human right■, . Taking 

ipt;r al.ia these consequences into a.ocount, the Tribunal thought it 

.111Bt1t~l• ·nd or primaiy importo.noe to declare the initiation 

and waging of wars of aggression as a supreme war oriim, 'l'his 

should be construed ru, meaning a. supreme war o:rim9 1n a wider aenae 

thereby oonatituting aleo in a general non-teohnioal sense a 

(1) 

( 2) 

c,, 

·flle Judgment, P• 13, 

Ibid., pp, 19-22, 

Ibid,, p, 27, 

• 



supreme ot1,pp asa1net hucanity. 

'l'ho questioh of violations ot human rights perpetrated 

u part ot the planning, preparation. or oonapire.ay to wage wan 

ot agnssion will be presented in a separate part ot the . . 

Roport. 

d) 

A tn worda on the question of oonapiraqy, i.e. the 
. . 

doctrine under which it is a criminal ottenoe to oonapire or 

to take part in an ~ianoe to achieve an unlawtul objeot, or 

achieve a lawful object by unlawful ceans. The Charter in 

its Article 6 (a) provides that "oonspiracy" to ooamit orima 

against peaoe is punishable, but contains ·no auoh npnu pn­

via.1Qn as to a "conspiraoy"to oocmi t war crimes or er.I.mes 

against humanity. 

Consequently, the International 11111 tazy Tribunal · 

allond 1n its Judsment a vezy limited aoo~ to this doctrine 

and held that, under the Charter, a conspiracy to oomm.t 

orimea against peace is punishable, and convicted certain ot 

the defendants on that basis; but it declined to punish oonapiraciea 

ot the other two types as substantive offences, distinct from any . 
war crime or crime against humanity, and expressed the opinion 

that the provision contained in the last paragraph of Article 

6 do not define or add ~ a new and separate crime al\Y con­

apirsoy except the one to ccmnit acts of aggressi-ve war. In 

the opinion 01' the TrlbWlB.l the above provision is only designed to 

establish the responsibility of persons participating in a . 

ooamon plan, and for these reasons the Tribunal decided to clia­

regard the charges of conspiracy to ccmnit war crimes and crimes 

againa.t humanity• ( 1 ) 

(1) 
'l'he Judgment, p. 44. 

/ I 

• 



.. 
-2s-

II I JURISDIOTll N OVBR PBRSO?§. 

(fil!j Article 6). "Leaden, organia,ere, inatigatore; 
&00<Z1Plioea partioipating in the tomulation 

or execution .ot a ocmnon plan or oonapiraoy to 
oaimd.t 81'\Y ot the toregoing orimea are reapouible tor 
all aota , pertormed by al'\Y persona in ei:eoution ot 
auch plan"• 

~1o1e 7.l. "The official position of the 
ii!anta, whether as Heads ot State or rea­

ponaible ottioiala in· Government Department., 
ahal1 not be oonei<lered aa freeins them tl'CII 
~•ponsibility or mitigatins p~iament.• 

(Article 8). "The tact that the .Defendant acted _. 
punuant to oiuer ot hia Goverment or ot a 
superior ahall not tree him trom reaponail?Uity, . 
but ~ be · oonaidered in mitigation at punillhment 

J 

it the Tribunal detenninea that juatioe ao 1'.'9qui~••• 

f!! ~iole 9). "At the trial ot 81\Y individual r o 81\l' group or organisation the Tribunal 
mq declare (in oonneotion with li\y act ot which 
the individual mey be oonvioted) that the group 
or organisation of which the individual was a ••~ 
waa a criminal organisation", . , ... 

~ffliile 10kre "In oases where ~ group or organi■a-
on a dee d criminal by the Tribunal, the 

competent national authority or 81'\Y Signato17 lhall 
haw the right to bring individual.a to \rial tor 
-med,erahip therein before national, military or 
ocoupation . courts, In e.ey such oaae the or1m1u1 
nature of the group or organisation ia 0Ol"..aidered 
proved and shall not be questioned," 

~ al~l;\ey oi ted the Nurembel"g Tribwial wu inveated 

- ·. l,be Charter with power to try and punish persoM who, aotina . , 
. ' 

in t.be interests of· the · European Axis cowitriea, whether aa 

individual.a or as mni>ers of organisations, oamd.tted ·&J\Y ot 

the o~a enumerated in Article 6 under (a), (b), and (o). 

· . · ,. In accordance · with the purpose tor which t-be Trib~ · 

waa ea~abliahed the aoope of the individual.a over whioh the 

Tribunal _had to exercise it~ jurisdiction was limited to the 

ma.1o[ war criminals, Thia is evide~ tran Artiolea 1 .and· 6. ot 

the Oharler, which, however·, uo not oonte.in 81\Y definition or 

.. 

) 

.: . 
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explanation o.a to who should be regarded aa a major war or~ 

ina1. Tbe only indication in this reapeot is prorlclec1 by the 

Koaoar Doolaration of the 30th October, 191+3, a.oaording to 

wbioh major ,er oriminala are those whoee ottencea have no 

"panioular geographical location". ~:.otlf the aame daa­

oription is used in paragraph 3 of the Preamble am in Article 

1. ot the ·London AgreemBnt . ot -8th August, 194:5~ which .have thus . . . . 
lett .open to the d~scretion of the signatory Powers the caieattou 

which persona should be included in ~his category of war 

orindnals. In the Indictment lodged with ~ ~ribunol. (1). 

a total 6t 21t, ~eraons were charged at Nuremberg, who, in 

aooQrdanoe with Article J4. (b) of ·the Qiarter had been desig­

nated . aa"' major war criminal.a (i) by the Coumittee ot the Chief 

Proaeoutors ot the Signatory P~ers. . 

· The opening aente~oe of paragraph 2 dr Article 6 lays . 
down ti,e rule that for acts enumerated in that article aa oon• 

atituting mimes against peace, war crimes and crimes agaJnat 

huznanity, there shall be :1J¥lividual responsibility. 

· On this question the Defence submitted that Inter­

national Law is conoe~ed with the actions of s01Tereign states, 

and provides no punishment far individuals_; and further, that 

(1) 

sitting at 

(2) The names ot the 24 defendo.nts are ns follows:• Hemann 
Wilhelm GmDfG, Rudolf HESS, Joachim von R~ENrROP, Robert IBY, 
Wilhelm KE?rEL, Ernst KAllrF.Jml!Jll'ilEll, Alfred RO~, Hana JRAHK, 
Wilhelm PRiat, Julius Sl'REICJIER, Walter WNK, Hjalmar SCHACHr 1 Gustav 
KRUPP von l30HL!fi um HALnA<H,· Karl DQUTZ, Erich RAEDJm, Baldur yen 
SCIDRA<JI, Pritz SAUCKEL, A1tred JODL, Martin D<HWfff,' Prams vcn PAl'Jlf• 

• 

Artur sns&-DfQUARr, klbert SP.Em, 00 notalltin von :tmJRATH and Hana J'RlT.zaaa. 
All individual defendants llOIOOd in the Indictment appeared before the· 

'!ribunal ex.oept: R0bert LEY, who camnitted suicide 25 October 19ift.5J 
Guatav !RUPP von Bohlen um Halbach, owing to serious illnea1 J and 
Martin BOOKANN, who \'Tas not in oustody o.m. whan the Tribunal deoYed to 
try 1n absentia. 

In tho latter cnse the Tribunal evidently found it necessary, in the 
intereate of justioe, to oonduot the hearing in his abaenoe, thus avaiUng 
itself ot the right aooorded to it by A.rtiole 12 of the Charter. 

,,• 



where the act in question is an aot ot state, those who oan-7 

it 0\lt ~ _not peraono.lq reeponaible, but ~• prot•~~ .. 'b7 

the doctrine ot thti sovereignty ot the state. Doth tbeff 

subm1■1iona had been rejeoted by the Tribunal which exprea■M· · . 
the ~inion ~t the prinoipie that International Law iq,c>Ha 

duties -and ~abilities upon imividuala as well aa upon State• 

baa long been reoogniaed. In this oonneotion the ~buQ&l 

reoalled in its Judgment the recent oase ot Bx~• Q\lirin ~ 

(1942, 317 US I), betQ!'e the Supreme Court ot the united atatoa, 
. 

in lhioh persais were charged, during the war, with laming,~ 

the United States for purposes of spying and sabotage. . In tbia 

oaae the late au.et Juatioe Stone, speaking tor the Court, ■aid 

that tran the very beginning of its history that Court baa 

applied the law ot war aa including that part ot the law ot 

nations whioh ,,Presoribes tor the oomuot ot war, the status, 

rights and duties ot enemy nations as well a.a enemy indiviclul.a. 

Chief Juatioe atone went on to give a list ot oases ~r:led by t be · 

Oourta, where individual Qf'f'ondera were oharged with ottenoea 

against the laws of nations, and particularly the ~•• _ot -~• 

Kaey c;,flle~ authorities on this matter Qould have been oited, bllt 

the Tribunal was satisfied that there is auttioient ~noe 

to ahowr that imividuala can be punished tor violations ot .. 

International Law, .After recalling the provisions ot 

Ai-tiole 228 of ~ Tx:eaty ot Versailles as illustrating am 

entoroing the viw of individual responsibility, the Tribunal 

oonclluded wi~h the argument that "crimes against inter-

natiaial law are_ oamd.ttod by men, not by abstract· entities, 

am only by punishing individuals who ocmnit suoh or•a 

can the provisions at intermtioMl law be entoroed." (1) 

(1) 
The Judgmmt, p, 4l. 

...... 
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The aoope ot the individunls liable to proaeoution 

11 further determined by the lnst paragraph ot Artiole 6 ot 

the Charter, Tihich provides that leadero 8 organisers_, inatiptor1 

an4 aooce,lioes, participating in the' formulation or execution ot 

A OCIIIDon plan or oonapiraoy · to oamnit any ot the crimes eJUDerated . 
' , . 

in that Artiole under (a), (b) and (o) are responsible tor all 

aots perl'ormed by any persons in execution at suoh plan. ITan 

thia prori.aion stipulating the vicarious liability of leaders, 

organisers, eto. it appears that the leaders arxl organisers . are 

alaQ reaponaible tor acts ooumitted by third p~rsons. Nothing 

, ia said in this prOVision about the responsibility ot the aotual 

POrptrators, but- 1 t seems to be implied that tho perpetrator~ 

. are also criminally reaponaib~ though the Oh,arter i t~lt 1n 

general and this provision in particular, deals only with person■ 

responsible on a high level. This is borne out by the 0altrol 

~11 Law lfo. 10, whioh wn.s pronulgo.ted to give ~tfeot, inter 

ali~, to the London Agreement of 8th August, 1945, 

There is also nothing said in the Charter as to 

•t &agree ot oonneotion with o. crime llUSt be established in 

order to attribute to a defendant, judicial guilt, i.e. lh!_ 

de&F!! of responsibiiity at principals, accessories, am acoan­

pl,ioes. Nor does the Charter say anything an the very 

important q,aestion ot attempts, namely, whether or not an atteq>t 

to ocmnit an international crime is in itself o. crime. All 

these questions, in respect of which the International Penal 
I 

Law is itself most-unsettled, have been left open by the Charter. 

· In one reepeot only, the degree of imividual respon­

sibility tor the crimes caning within the jurisdiction ot the. 

Tribunal ha.a been defined by the Qiarter in Article 7, which 
.. 

aaya that the ott:l.cial positio~~~- defendants, whether as 

Beads ot State or responsible officials in Goverl'JDent ~partmenta, 
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,. 

I . 

♦ 

. 

lhall not be oonaidered as freeing them tran reapcnalbili t7 

or mltlgatms punis~nt. 

~ this partioulnr queatiai aDl in further elaboration 
. 

of lta CU-9,lllltnt as to the individual reaponaibilit7, the 

tribunal expreaaed the v18\7 that· the principle ot In~•rnaticnal 

Law, whiab under oertain oiraumstanoes protects the represent• 

ativea at a state, cannot be applied to aots which are condemned 

aa criminal b7 International Law and the authors ot auoh aota 

oannot ■helter themselves behim their ottioial position in order 

to be treed tran punishment in appropriate prooee<lings. As 

the ver7 eaaenc,e ot the Charter is that individuals in 91tneral, 

aDl tba representatives ot a state in partioular, "have 

international c!uties which transcend the natiaial obligationa ot 

obed1enoe imposed by the ~vidual State", the Tribunal toalc 

the view that he who violates the laws ot war cannot obtain 

:lmmmity while aotirill in purs\W10e of the authority at the 

State it the State 1n authorising action moves outside it• 00lll-. . 
petenoe under Internaticcial La~. (1) · 

It •Y be ot interest to insert here in thia 

oanneat1cn & fn remarks tran Lord U'right• s ocmnenta, · wh1dl he 

wrote on this partioular subjeo·t. He says: 

~ Jud~nt aooordingly is prooeeding on the buts 

ot the Oonmun:l.ty of Nations and en the nature cl. 

international law as the law not of one hatiori but <Jt all, 

which transcends the l nw of the pnrtioular individual, 

and the obedience which he owes t o his state. The 

tact that the individual is obeying the national law ia 

no defence j.f he is' ohorged before. .ti}~ .0Q1.Dpe_tent Oourt 

tor violation ot the intematiooal law. He is thua 

-------------·- · ---·---------------
(1) 

The Judsmnt, P• 42. 
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•allbjoot to a double set ot lawa which 1n oenain 

oases may oontliot. He baa a divided duty. fbere 

ia nothing peouliar or WlUll\lnl 1n this. In evel'J' 

Pede~ state the citizen owes obedienae to tbe 

Jederal Law and also to the state or Prorinoial 

law, and my be pwdshed it he violates either by 

the appropriate authority. Pederal OCX1atitutiona 

generally provi&le tar the dcm:lnanoe ot one system 

ot lm over the other it they contliot, but · · 

generally the areas of eaoh are autt1o1ent~ dia­

tinot. A Dritiah soldier rema:lna aubjeot to h1a 

oountry•a laws thougJl he is al.so aubjeot to llilit&l7 

. La as being a soldier. In the international penal 

oode a man may be _held guilty ot violating the code 

t~ what he does is juatit1ed wner the National 

Le.Tl. The pt:I.Doiple there 'is e1ro1lar to what is 

_otten· reterre<l to as the detenoe ot ruperd.cc ~~-!1) 

~ding to the est&bliatwd pl'4.notple• ot Inter­

national Lmr, the tact that rules ot we.rte.re baw been riolated 

in purauanqe ot OJ:dff'p ot the belligerent Gorornnmt ar ot an 

individuAJ. belligerent oormmn:ler does not deprive the act in 

question ot its character as a war orime; neither does it, 1n 

prinoiple confer upon the perpetrator 1nmuni ty trcm punishment 

by the injured belligerent. This view is governed by the roajOL' 

prinoiple that members ot the armed toroes or other authorities 

are bound to obey lmrf'ul ordera only and that they oo.nnot thorefozoe 

(1) 
. a,e ~•s article on "Nuremberg" , recently written 

tar "~ite~an Lmr Joumal. 

,. 
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eaoa.pe liability it, in obedience to a oallllllnd, they camnit 

aota 'llhioh both violate Wl0hallenged ruloa ot wartare an4 

~ the . general 1>rinoiple~ ot hmanity. (1) 

.Acoordingl,y, Artiole 8 o~ the auu-ter lqa c1awn tho 

ntle that the tact that the defend.ant aotocl pursuant • to ord.er 

ot bia Qovennont or of a superior ahall not tree him tran • 

roaponlibility, but ma.y be oonsiderod in mltigation ot ~)uniah­

mont it the Tribunal deteJ':'Dline& that juatioe ao roquirea. ·It 
- . 

may be pointed out that thia rule applies to all act■ oam1 ng 

within the notiona ot orimee againat peace, war or.bnN an4 

orlmea against hl.lD8nity. 

~ beh&lt of most of the defendants it wu aulaitted that 

in doing what they did they were aoting und~r the ~rdera. ot 

Hitler, and theretoro cannot be held reaponaible tor tbe aota 

oamd.tted by them in carrying out theae ordera. When dealq 
. 

with thia aubmiasion the tribunal a tated that . it oonaiclered the 

proviaiona ot Article 8 to be in oontond.ty with the law ot all 

natiom. The Tribunal added that the true tMt, wtd.oh Sa toww:J. 

in varying do&rees in the criminal. law ot moat nationa,·. i■ not· 

the exiatenoe ot the ·order, but whether moral ohoioe,.. 1n tact " · 

poaaible. (2) · · ·. · .. 

Pinally, there remains the question of pupa and • 

~ations of which the individual. detendanta were membera. 

Article 9 ot the Charter provides that a.t the trial 

.. . 

ot &I\Y individual momber of 8l\Y groUI? or organisation the Tribunal 

ma.y deal.are that the group or organisation or whioh the individual 

waa -a !l'Mlllber was a criminal organisation. SUoh a declaration 

ma.y have been ma.do by the TribWl81 in connection with al'\Y act ot 

which tho individual may have been oonvioted.. 

(l) L. Oppenheim, l. cit. 

(2) The Judgnent, p . 42 

,. 



Aooord1na to Artlole 10 ot the Cllarter, in oaaea where 

a woup or Ol'gania&ti~ 1• deolared orim:lnal by the 'h'ibuul_ .. tbl 

oaapeten11 ~ati<mal authority ot u,- 81gnatOl'y he.a the ript to 

bnDg in41vidulla to tr1A1 t~ amberabip ot auab_ bcxU.ea bet01'9 

national, lllliPl"Y or ~oupaticm aourt■• In any ■uoh oa■e tbB 

arim.1.n$1 nature at the group or organiaation ia to be oonaiderecl 

aa proved and lbal1 not be cpeationed. 

The above proriaion malcea it al.ear that the deolaN.tion . . 
ot ar1ndneltt, against an aoouaed ~gaataatian :la final, and oallPOt 

be abellenpd in IU\Y aubaequent oriminal prooeed:lns agam■t 

imividuei members. The etteot of auoh a deolal'~ticm is well 

illuatrated by Law No. 10 ot the OCntrol Oounoil ot ae~, 

which prffl4tla that a member ot suoh an crganiaation my be 

puniahld. tor the ar1JaD: of:. lllllberBhip by death. 

A.a regards tbs pneral attitme ot the !ribunal 1n 
. . 

this napeot, it is to be mmti~ that the Tribunal ~ 

the■e proriciona ae a te.r-reaobing am, novel prooecSm9, tbe 
I 

applioatd.on-ot wbiob, unless proper]¥ aateguarded, may produce 

great in3uatioe. (1) We shall aee h . ano:ot the «dJ&b.-nt .. 

..U.0- ·.in .mcwo ~tall.bc&the lAw or:-~ 'Otibner-~ applied-. 

~ tm l~b\aial.:..toi the or~isationa:.olleged by the Ind~otmont 

t~ !JS ~~~.l. 
, 

• 
: . .--0000--

(1) 
!be ~t, p. 66. 

·, 

I . . .. ..,. 



III/111. 
k4 NOYogbef. l9't7. 

tJN1TED NATIONS WAR CRIMES OOloo:SSION. 

HP¥Nf RIGHTS REPORT I PREP ARATO RY PAPERS, 

:mFOmtATION ON HUMAN RIGHTS 

DI TRIALS O'lHER THAN THOSE CONDUCTED BY 

mB JNTEll{.A.TIONAL MILITARY TRIBONALS. 

SUMMARY 

ot tho Results of tho Rosearoh 

so tar oarriod out. 

BY g., . BRAND, LL. B. I IEGAL OFFICER. 

In OOIIIOn with all parts of tho Roport on Human Rights 1n Wa.r 

O~imo i'rlal a, the shortage of tiroo has provontod tho part doaling "'1th 

Intomation on Human R1Shts in Trials otlx>r than thoso oonductod by 

tho International. Milita.r,y Tribuna.ls from boing dra.ftod in -1.ta ontiri.t.-,". 

It ho.a been thought of uoo, hQVovor, to sot out in notq tom, in 

tho proaont papor, ttD outoomo of tho rosonroh so far oarriod out on 

tho part l'Oterrad to abovo, following tho plo.n of e.rro.ngemont suggoatod 

by tho present Ra.pportour in Dooumont III/96. Tho sections on whi~ 

work h.Ds boon oomplotod ard papors oirculata~1 k-o irdioatod, and in 

rola.tion to tbl other soctions tho logal. provisions o.ni tho i'riol Rooorda l , . 

which have boon t'rurn to oo rolovant nro set out. 

Should it bo dooidod at nor..o future date to oomplote tho roaoaroh 

on Human Rights in Wor OriJ:oo Trlal it i s hopod thnt too oollootiona 

of onaota»nta am. roforonoos t o trio.ls set out in the- presont notoa will_ 

prow a valuabio guide and starting po into 

(1) · Documents III/96 and III/112, which contain the texts of oertain 

compWed parts of the Report. 

.. . . 
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The introduo tory pages of th>· part of tho Human Rights a>port 

whioh d,.;al:; with t,:·inl~ the.:~· t:mi ·thouu O•Jndcct<;(1 lzy' the International llilita• 
.· - . 
Tribunals havu been set out on pagea 3 .. 10 of Duc;UJDdnt III/96. • 

P• TR mi~~.Ql . .l!!.E .YlQrJ!!S,.,.QL'!..J\R...~ 

11 Alliod Inb:9:bitllll.tJ,L~f Ooom?i~ To .. i:-.1.:t,!;.0£:\2.!'.t. 

( 1) T~o J~igbt.:1~i.£.'?.LftW:~~.tL~~ !~1~ I;nt_oU).ty. 

A largo rn.unbor of. ot'f'oucus for '!hi.ch wo.r criroinols h.avo boon 

oontlomad havo a;:; nstitutod vlola:~:i.onn of tho rights to lito, boalth 

am poraonal intogr:Lty 0t olliod iuhabit::uits of oooupiod torn.torloa. 

Om rolevant go11or .<:il yr.ov:t.Nio1 w!Ii. oh V.1\3 gµotod, •for inatanoo; in tbe 

~otmont in f. hll C t'lli:J a.guinst Ot~o Ohlt:mdorf nd 24 othora, SU'bNcpent; 

Prooeedings Cas No->~ , hold buforo M Aruorlvan M:Uitnry Tribunal. at ... 

Nuremm·rg, is A.r'-ciol o 43 of t~.o Huguu uonWjlt:i.on, which roads ad 

tollowaa 

" The e.11thor:i.ty- of tho 'tl()V:.Jl' 01."' tho 3to.to h£.wing pa.1:Jaod do 
taoto into the honds of' tho ouclt}.iant, tho .i.~1.ttor shall'ao 
ell in his pownr to 110sto!XJ1 an:!. o :lnnro1 as f .:.\r as 
poaaiblo, pttl:>lio ord.1J.:- and u:u ty, roap<;uting at tho aom . 
timB, wuoa~ aboolutoly p1.•,;vrmtod, tti.., lo.w~ in i'oroe in . 
tho Q.>untcyc:, II 

The pt'Ovision most ,..,fton gµotod during v,-.:.r or:1.m trlola in tbia 

.oonneotion, howowri is Artial.;J 46 of tho Hagn.o Convontion, porhapa 

booauae it forbidn iroro oxplirJitly tho typoC1 ot' off'onoos tor whiob 

the a.\legod wru.~ orim· •'la.la aro h.ro, lght bc foro tho oout"ta. Thia 

&rtiala reeds as followe; 

" Pamily honrur a.no. rightsr ir.d.iv-ld.uol lifo, und private 
property, as V11?lJ as roligiollil oonv..lction8 Md ~rship, 
met bo reapocto<L, 
Privato propor,y ans·t n:>t ".Jo oonf':lacatud9 11 

Artial.e 4.6 ia ofton quotod, for instance, in oonoontra.tion camp 

trial.a. For oxample, the proaocutor in the trinl 01: Josef ~r 

am !tit, othora, hold bof'ol'O n B.riti h 1Vor- Criroo, Ootu-t at Ltlnolurg 

from 17th Soptc.:nbo.r· ... 17th Nc.,vamho .r 194.5 ( tho Balson trial), in hi ■ 

oloa1ng add.roes, clairood tlw.t tho itthabitantu f ocoupiod territoriea 

were protootod by Artiolo 4,6 o.nd wont on t o qnoto tho text of paragraph 

·, 
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383 of Ohapter XIV ot tho British Mnnual of Military La.w, whioh boars 

a atl"Onf UJcenoas to tho artiolo of tho Haguo Oonvontion: "It 1a tho 

duty ot tho ooa.ipant to soo that tho livos of inhabitanta o.ro 

roapootod, that tboir domstic poa.oo and honour a.ro not disturbod, 

that thoir roligious conwotions o.ro not intorforod with, and gonoral.ly 

that duroaa, unlawt\ll o.nd criminal atta.aks on thoir poraona, and • 

felonious actions ao rognrds thoir proporty, a.ro just as puniehable aa 

1n timos of poo.co. "( 1) 

In tho Zyklon B oo.ae ( the trial of Bruno Tosoh and 2 others, 

hold bofore a British Military Oourt at Hamburg from let • 8th Ke.rob, 
. . 

1946) tho ownor of a fi.nn whioh arranged for t t.e supply of poison gas 

to Auschwitz, among othor dostinations, ard his socond-in-oomnam. 

wore found to have known of tt¥> faot that this poison gas was usod 

tor k1ll1ng Alliod no.tionol.s intcrnod in conoontration oomps · and woro 

sontonoed to doath. Hore again, tho prosooution roliod upon Art.4,6 

of th> Haguo Oonvontion, tc. which, as tho prosecutor pointed out, both 

Gol'llio.r\Y end C'•ref\t Britain woro par1;ios. 

To qu.oto o. trial hold in tho Far Ea.at, it ~ bo pointod out that 

Art. 46 appears w:x>ng tho proYisions said to havo . boon violated by 

Talcaahi S8ka1, tried by tho Ohinoso war· Oruoos Military Trib.mal of tho 

Klnistry of' Nati mal Dofonco, Hanking, on 27th August 1946. Thia 

a.oou88d was found guilty, inter olia, of inciting or permitting his --
subordinatoa to v.pund non-combatants, to rape, to plwldor, to doport 

civilians, to indulgo in orucl punishments anq. torturo, and to cauao 

doatruotion of' proporty. 

Juoong the marw other trials which are relevant in this ooMootion, 

tb> following t1JX3 bo ioontionoda . The trial v£ blo.x pauzy 

,and lJ others hold · e.t. Hamburg froLl 18th Morch t:> Jrd 

M°'1, 1946, (tho Neueng01.JDe Trinl), the trial of Hel'!.VU11l Vogel 

(1) Sao War Oriroo T.riol Lw1 Reports publiahod for tbl United J;atiqns War 
I ( 

Criuea C01mssbn by H.ld. Stntionery Of'fico, 1'om1on, Volume II,p.105. 

• 
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a'14 5 otilera, hold boforo tb:> Polish ~oiol. OrimineJ. Court in Lublin 

from 27th Nowmbor - 2nd Dooombor 1944 ( tho Majdanok trial) and tho 

trifl]. of Yan:ura So.l::uroh hold boforo tm Netmrle.rds Tomporary Oourta 

Martial at Bolikptq>on (N.E.I.) on the lJth Soptombor 19461 

· Pranoo, as an ox-oooupiod torri tory, ha.a hold a lnrgo numbor of 

tr:l.a!la tor offonoos oanm:Lttod against civilians, ospoo1all.y ottonooa 

causing don.th and poreonal injury. A large munber of roporta on suob 

tr.I.ala arc in tho custody ot tho Unitad Nations War Cr:l.ma Oomnieeion, 
• i 

but tho relow.nt articles of intornational oonwntiona aro not montionod 

1n the Frenoh dooumonts supplied. (ot. Doo.III/96, p.6.) I .t is oloar,·· 

howuver, that tho IDlU\Y oosos ot unjustit'iod ld.l.ling, wwm.ing, oto. 

whioh appear in thoso trials, v.t,uld oomo within tho soopo of Art.46 ot 
tho Haguo Oonvontion. 

Al.logntions of torrorism against tho oi vilian population aro 

rolevant in this oonnootion. ( of. tho Dutoh trial 11¥)ntionoci a.bow am 

the trial of E~rhard van Ma.ckonson am. Kurt Ma.olzor, Germon na.tionol.s, 

triod by a Military Court for tm T riol. of War Criminals o.t Romo on 

18th • 30th Novombor 1946.) 

Casas of' rapo fall within this hooding. (of. trial of Hans !illllor, 

held boforo a Military Tribunal. at Angers on 30th Novombor 1945,) and 

al-so oases involving modioal oxporimonta (of.tho trio:l of Martin 

Gotttriod Waiss Md 39 othors hold beforo a Gorural. Militw-y Gowrnmnt 

Court at Daohau from 15th N0 vombor - 13th Dooombor 1945 itho.;Daobau' 

Concentration Ca.mp trio'tJ am tho trial of Erhard Mil.oh bof oro an .. . 
.AJnerioan Military TribWlal at Nuramborg from 4th Fobruary • 16gb April 

1947 ffiuranborg Subsequent Procoodings Trial N;;. 2_].) 

In oonnootion Y,"ith morcy killinga, roforonce ohould bo m&lo to . . 

the trial of o ·~ ;;,) G•lkipk' n.nd Ku.:- t Ki~hnu, Gonorlll tiili tnry Oonrmo~ Oourt at 

Ludwig:Jbu.._.g, 9th .11.p;:< ' l, 1946. 
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( 11} Tho Rinht tp n:roodom of Movomont. 

Oaaoa invol Ying ohargoa of' doportation aro rolovant in this 

ooMeotion. Soo for ins tanco tno trial by a Ohinoee Military Tribunal 

reforrod to a.row; eoo trial of Robert Wagnor and 6 others, nold botoro 

a Jronoh Military Tribunal at Strasbourg on tho 3rd MB¥ 1946; aoo trial 

of Wilholm Artur Konetatin Wagnor boforo tno Norwogian Bidsivating 

Logmo.nnarott, from 1'uguat - Ootobar 1946. Slaw lo.hour is dealt with 
.. 

in the trial of Erhll.ro Milch, triad by an iuoorioan Military Tribunal at 

Nuromborg from 4th February - 16th April 1947, in too trial ot 081"1 

Krauoh and 22 othors which waa opaned by an .American Military Tri'twlal 

on ffuramberg on tho 14th August 1947 and in tho trial of' Al.fried Krupp 

von. Bohlen. und Halba.oh and 11 others, which will be held at Nuremberg 

botoro an Aioorioan Milito..ry Tribuno.l ( SUbaoquont Proooedings Oaaoa 

Nos• 2, 6 and 10). .. 

Oorditions undor which deportation bocomos a. crime, a.re sot out 

in tbe Ju<igioont of tno Milch trial. Roforonoo should also be made to 

the trial of Oapt. Eitaro Shinohara aoo. 2 others boforo an Australian 

Military Court at Rabaul from JO·th Mn.rch - 1st April 1946. 

(iii) Tho JU.ght to n.lWr. f~'}-. 

Evon member a of M undorground moveroont havo the right to a fair 

trial on capture. Many of tho trio.ls roontionod un:lar 112. Al.lied 

Civilians in Occupied Territories who to.lee up Arms against the Enenv" 
. . 

( see later), aro relevant horo. Tho quo at ion of' tho wrongtul. exten-

tion of Nazi law and courts to occ11piod territorios is dealt with in 

tho trial of Josef Altatottor and 15 othurs, triad by AJJ#)rioan Military 

.Tribunal at Nuremberg (Subsequent Proooodings Co.so No.3), an:l roferonoe 

should also be mado in this connoction to tho trial of Robert Wagner and 

6 others before a Preno., Milit ary Tribunal n.t Stri:abourg on Jrd May 1946, 

"Family Rights" aro spocif i~lllly 1 r,/.;ootad by Art.46 of th.a Haguo 

Oonwntion, a.ni many of tho offoncos for whict-. war orirninola havo boon 

oordemnod havo, in fact, oonstitutod violations o f thoso rights. 

Examples aro providod, for insto.nco, by tno splitting up of families for 

purposoa of doport tion t o al vo l a.bour. 
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In tho ·tt'ial of Hoinrioh °'1rika am. .7 othora botonJ a Britlah 

Mt11tary Oouri o.t Brunswick from a>th Uaroh to 3ro. Ji.pril 1946 ( tho 

Volpa Ohildnm •a· Hom Oaso), tho prosecution roliod upon .Art. 46, Iri 

ilbia case, various aoousod woro foum guilty of boing "oonoorned in 

tho killing by wiltul nogloot of a mmbor of ohildron, Polish nationolal' 

It was shown that .thoy woro implioo.ted in tho ostablisbmont am running 

ot a homo to which Polish fomole workors in a district of Gorm&I\Y wero 

torood to sona thoir dlildron, the object boing to freo tho paronta 

tor forcod labour for tho bonofit of tho Gennan OOOl'lOJI\Y• Uany of 

thq ohildron di.ad tnrough neg].oct. 

(v) Rolisious Ri6hts..1. 

It \\"ill bo noted that "roligioue oonviotions and worship" a.ro also 
I 

protoctod by Art.46 but vory littlo uso has boon mado in war orimo 

trials of thia o.opoot o "' the provision. 

Violations of roligioua rights, intor alia, woro allogod in tho 

trial of Goncral. Tomoyukl Y91la8hita, tried botoro an A,norioan Military 

Conmiaaion at Manila, Philippine Islan:lo, 11-om 1st Octobor - 7th Dooombor 

194,5. In this oaso, it wns si'Dwn that, amo11g the groat d.ostruotion 

oausod by troops undor tho o.ooused' s oomnand, figured tho dostt"UOtion 

of roligious 01lifioos. Suc-h destruction of roligious property ·mq howover 

possibly bo bettor classed undor tt¥3 hoading of dovl\Btation of property 

ra.thor than uooor tho hooding of violo.tion of individual roligi~a 

f\motions. 

C vi) ~™tll. ~Jiti!~ 
Allegations of violations of proporty rights hnvo boon froquon, 

in war oriJoo trials. Onco again, "priv~to property" is spooi.tioally 

mentioned in Art.L~o 

There are many oxampleo cJJnOng tha trials by Fronoh Military 

Trib.mals of the dostruotion or thoft of proporty in occupied Franco. 

AJ!X)ng othor trials doaling with dootruction of property ·Illl\Y bo 

men+4 r ~ tho trial ·of Taka.ohi Sakai by tho Ohinoso War Crlm:ls Mili~ary 

Tri ... .mal of tho Min!.etry of National Dofonoo, Nanking on 27th AugU8t, 

1946. 

.. 

• 

..... 

• 
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Tho trial of Friodrich Flick an:1 5 ~there, bof'oro an AmerioM 

Kilit&l",Y Triblnal at Nuroniborg (Subsoquont Procoodinfi8 Trial Na.S), 

and tho ICnlpi> trial, (Subsequent Procoodings No.10), deal. with eoonomio 

pillago among 0th.or ma.ttora. Aleo ot intoroat in tb, soma ooMoction 

aro tho Miloh trial. (9ubsaquont Proooodings No.2) tbo trial ot Oswald 

Pohl_ and 17 others, tried botoro on "\J:18.rb.a.n M111tary Tribunal at 
I • 

Nuremborg ( S\abeoquont .P ,r000odiqJa No. 4), and tho trial of Oarl Krauoh 

and 22 others, which WQB oponod batoro an "\Joorican Military Tribunal. at 

Nuromborg on tho 14-th August 1947 ( tho I.G.Farbon Irwiustr.l.o oaae, 

Subaoquont Proooodinge N~.• 6) 

C ,U) 0150 Rs Rhta. 
Purhape oosos involving donationalisa.tion muld fall undor this 

heading; aoo for instance .the trial of Ulrioh Groifelt and 13 thera 

which wil: bo hold at Nuremberg boforo on Amorioan Military Tribunal 

(Subaoquom Prooocdings No.8) in whioh tho ollogations includo ohargoa 

ot Gooooido. Gonocido is also chargod in tho trial of Otto Ohlondori' 

and 23 othors ( tho "Einsatzgruppen" trial)_ which is being held o.t 

Nuromborg botore an Ar.x:rioan M111,ary Triwnol. (Subaoquont Prooeodinga 

No. 9). Tv.u 1\lrthor trials which a.ro of' into.rost in this oonnoot:l.on 

e.ro tho Pronoh trial of' Robert Wagner, in which ono of' tho chargoa 

ooncorne recniitmont for tho bomfit of tho onoey and al.so tho Trial 

of Josef Alat5ttor (aibsoquont Procoedings No.3). 

2. Allied 01vi.11ana in Ocoupiod Territor:l.o,s 

who Take up Ams 9t5aj.npt tho Enemr• 
Provisions relatiw to tho quoation of tile logal position ot 

allied oivilions in oooupiod torritorios who to.ko up ams against the 

anenw aro .Artialoe 1 - 3 of tho Hague Oonvo ntion, which provide ~ 

~.>l.lowes 

"Art.l. Tho laws, rights, oni dutios of war apply not only to tho 
~, but also to militia aD'1. voluntoor corps fulfilling all tho 
following oonditiona:-

(1) Thoy must 1x> oomnandod by a porson roaponsibla for his 
subordinatoo J . 
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(4) 
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They rnuot have a fixed dietinotive oign rooogniea.blo 
at a dietanco1 
Tboy must oarry arms oponlyJ' and 
Thoy oust O'Jnuu:>t thoir operations in a.ooordance nth 
tho laws run oustoms of' war. 

In oountrioe v.horo militia or vcluntoor corps oonatituto 
tho rumy, or form part of it, thoy ai.o inoludod undor tho do­
nomination "aroy ". 

Arl.2. Tho inhabitants of' a torritory not um.or ocwpntion 
who, on tho approach of tho oneJI\Y, sponto.nooualy tako up arms 
to resist tM invodil'l8 troops witoout having had t:l.m to 
organize thomoolves in aooordanoo with Article 1, shall bo 
rognrdod a.s bollir,orents if thoy oarr; arms oponly, arxl it 
thoy rospoot tho la.w<J and customs of wai-. 

~ Tho El'.nood foroea of tho bolligoronta may consist of 
ooiiiEatants nrd non--oombatants. In the oaso of' capture by 
tho el'lO!I\Y, both havo tho right to bo troated o.s priaonors 9t 
war. " 

Trials which aro of intorost in this connootion inoludo tho 

tria.1 of YOIOOIOOto Ohusaruro by a British Military Court at Kuala 

Lumpur on 30th January to lat ~,obruary 1941i, tho trial of Karl. Bl.\ok 

am 10 others before a British Military Court at Mlppertal from 6th. · 

to 10th May 1946, tho trial of Hoind.oh KJ.oin am 14 othors bof'ol'.O a . 
British Military Court o.t Wupportal from 22nd - 25th May 1946, tho . 

trial of QOnoral Victor Aloxandar Fried.rich Willy Soogor ~cl 5 othora 

boforo a Military Oourt a WutJl'lOrtal from 17th June - 11th July 1946, 

tb> trial of GoMral Toooyuki Yama.ot.dta, triod by an Amorioan Military 

Comssion at Mw.d.1a. from lat Octobor - 7th Dooombar 1945, tho tria.1 
• • .. # • 

ot Wilholm List nnd 11 othors boforo an 4\ioorioo.n ·Muitary Trirunol at 

Nurembore ( Subooquent PMcoodings Ouao No. 7), tho tri~ of I/,Opl. 

Rehoi Oknllra and 2 others boforo an .J\ustralian Military Oourt at 

Rabaul from 13th - 18th Docomoor 1945, tho trial of Womor Kretzschmar 

boforo a. Fronoh M1litu..ry Tribunal at Anears on tho 27th Maroh 1946 

the trial of Johann Gonz 1:.oforo o. French Hilito.ry Tribunal at Toulou~ 

on tha 16th April 19.L..6, tho triu.l of Richard Wilholm Hormann Bruns 
81¥1 2 othors boforo a. Norwogian Eidsivating L~arott on 20th March 

1946 ani tho trinl of Krimi.1'll;:Qsokretttr Willie August Keating, and 
., 

Nils Peter Be1·hard HjelJ:1berc by the Gul ting Lo.(gllnnnarett in March, 

1946, and by the Supret:1e Curt of Norway, Juzy, 1946. 

• 
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-')-,, ·;aJJMd Civilians outside Ooaupied Territory. 

On a narrow interpretation, the Hague Convention does not protect 

ciVi.lians outside of occupied territory, ainoe the heading of Section 

II of ·the Hague Conwntion is "Military Authority ovar the territory 

ot the Ho~tUe State". This interpretation hae not, ro11evar, prevailod. 

Por instanoe, in ·the · Hadamar trial, ( the· j;rial ot Al.phons JO.ein am 6 

others before an American lfilitary Conmission at Wiesbaden whioh was 

CDDplotod o·n·· the 15th October 1945,) various aoousod were fow1d guilty 

ot ~aking part in tho deliberate killing ·or, 8Dk>ng othar peoplo, ovor 

400 Polish and Soviot nationals, mal\Y if not JOOst of wb:>m Vfflre 

oivili~, .:by . tnjections of poisonous drugs. Here, tho foot that the 

offencos took place in Had9Jliar, Gormaey, arxl not in oooupiod territory, 

was, of oourso, treated as entirely irrolovant. Anothor example among 

the maJ'\Y in oxistonoo, is the Balson trial. In this trial, the offences 

ocmnittod in .Allschwitz and thom oomnitted in Belsen mre treatod by. the 

court as being on_ anti.roly the sazoo footing, tho fa.ct that Bolsen was on 

Geman territory and Ausonwitz in oooupied Polarxl being treated 8.8 

oosido the-point . from the legal point ot ~w. In his opening atate-

100 nt in tho trial, tho prosecutor quoted para.graphs l+42 am. 44-3 of the , 

Brl,tish M:an':18-1 of MUita.cy Law: 

" 1+42. ·11ar criJOOs ney be dividod into four diffcront cloaaes: 
( i) Violo.tiono of tho reoognisod rulos of warfare by 

mamba rs of the a.nnod forces ••• 
443. The JOOre important violations are the following • •. 

ill-treatment of prisoners of war;... ill-treatment ot 
inhabito.nts in occupied territory ••• " 

Tho Prosecutor olailood that although the words "inhabitants in 

oooupiod countries" wore UBod, it was obvioUB that ·they should be 

oxtonded to "all inhabitants of occuriod oountrios who havo been 

deporlod from their own country," tho deportation, in fact, being 

a furtoor infringement. 

In tho trial of Heinrich Goriko arxl 7 otoors ( the Velpke 

Children's Homo ca.so, to which ref ranee has alro~ been made(~)), 

various aooused were .fourn guilty of boing oonoerned in the killing 

by wilful negloot of Polish ohildron born on Gonnan territory. 

(l) See P• 6. 
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Artiole 46 of the Hague Con-rontion wns drafted at a time when 

deport{ltions tor f orced labour on tho scale oo.rriod out by Nazi Gel'IZI\Y 

oould not havo been oontemplntod, and strictly speaking, a.,,pl.ioa 

only to tm behaviour af tho oooupying power within too occupied. 
• • • I 

I • 

territory. Novortheloss; it is clear that ~he genoral. rule laid down 

therein must be vnlid nlso in ~spc,c.t of inbo.bitants ot tbB oooupied 

ta~ritor,y who ho.w boon sent into the cruntry ot tho occupant for 

'torood labour, as ilt-.d 100tho..,"s of tho children who ,,'Oro sent to 1ha 

Valpke Bo.by H~, a.rd· to tho children born to them while in captivity. 

Tho prosecutor in this trial pointed out: as did tho prosecutor in the 

Belsen trial, that f:uch doporta~.; ;,., t; __ wns in itself' contrary to 
. . 

international la.\~, as was stated in Opponheim-Lautorpach~, International 

Law1 Vol.II, 6th Edition, on ppo345-6, in the following passage: 

" •••• there is no right t.o doport inhabitants to the country 
of tho oocupant, for ~ho purpose of compelling thom_ to work 
there. Whon d1.1!'ing tho Viorld War the Go.nnans deported to 
Garmany sovera.l ·thou.saois of Belgian• ::i.nd French non and 
womon, nnd .'compa1lod them to work there, tho whole ·civilised 
world sti~tiood this er. el pro.ctica as nn outrage. " 

lt oould, of coUZ"so, mw ooon arguod :by the defence. in both the 

Belsen trial a.ni tn the Vcl !)kll Baby Haoo trial that the. off!Jnco of 

deportation was c ._nmHtod by persona c-thor ._than the accused; ·navertho- · 

less it seems rea,sor.ablo to assume thc.t the inhabitants ot an .occupied . . . 

t~rritory koe~ their z1:ghts . tuner Interno.t i ) na.l L i:\W who~ forood to . . 

leave thoir own country, evon though th:i.1:. i~ not · O)q)ressly provided in 

the Hogue Oon~rontion, 

For the rights of de!)?rl•JC:. 1!3-b.:.iv.r, roforon_co should bo made to 

the JudE911ent in tt\o .. Milch . trial ( Subsoquont Proceedings Ho.2). 

4. Non-_.\lli~~!'!~t~~als~. 

Enen\Y nationals e.re lof't '.lnprotocted in vro.r cr:i.Joo trials proper, 

by contrast with tl'ip.ls of what a.re kncwn o.s"crimes o.gainst humanity". 

For instance, ~~ Brit ish Royaf "{{arrant, providvs, in Regulation l, 

that the offoncou to ·~ t.r.i..il b:r British Mil?_tn.ry Courts shall only 

be viola.ti~X_t l}_~, 1~,·m __ ;??-';·_ ~.:3~or:. ~.!.~- · committed during any 

war in which H·~o Majosty has boon r mey bo o!'lgo.god at any tiJna sinoo 

tho 2nd Sopt<ini~r 1939. 

, 

• 

I' 
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Tho queation roooived aomo disowsaion during the oourae ot the 

Belaen trial. On the 3rd October ·1945; the detenoe objeotad to .the 
in 

propoaal of t ha p.roaaoution to put /affidavits whi.ob inoluded tho 
' 

allogation of_ an otfonoe oamnitted against a Hungarian girl. Dof'enoe 

Counsel pointed out that the charge against tt-.e· aomaed referred to 

the OOlllllltting of' a war orim whioh inYt:>lvad the Ul-treo.tment and 

lcilling of al.lied nationals. Counsel alao thought that it waa within 

the knowledge ot the oourt tha:t a war orim oould oot · be oomnitted by 

a German against a Hunga.rian ainoe the latter· would not bo an 4Uiod 
. . 

national.. Tho Proaeou~or mado two points in repl.yingl Hungary, he 

aa.id, left the Axis botore April 194-5, and bad 001DB on to tbs Allied 

side; at that time, therotore, the HW1ga.riana were at lea.st some torin 

ot Allies, though Counsel did not know to what extant.- A more genor-al 

point mado by tho Proaeoutor was that what ha was trying to prow was 
·, 

the treatment ot the Allied inma.tea of' the oamp. He thought that ha 

was partootl.y entitled to put botore tho Court evide,noe of' the tree.tmant 

ot other persona in the oomp. It thore ware ton people am he wanted 

to prow that one of' them was badly treated,_ 1n the Pro88autor' • 

aubnisaion, he waa ·portootl.y entitled to prove ttlat the ten wure badly­

treated. The troatmont ot all the. inmates in the camp was relevant 

to show the treatment of any indiVi.d~ inmate. 

The Court decided thD.t the pa.ragrapn be included in the evidonoe 

before the owrt. 
fl) • '· 

Colonel Smith claimed tnat only oft'onoea against Allied national.a . 
00'4d be regarded by the Court a.a war orimea, am. that •Al.lied 

nationals" moant nationals at the United lfatiuna. The to.nn tberetore 

excluded Hungarians sni Italians. As has beon ·smm, the Prosecutor 

( 1) Counael tor the ~endanta in general. 
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himaolt in effeot diaolaimad aey intention ot oh-.rg1 -,g the &ooWleCl ot 

orimoa against persona other than Allied national.a. Both Pl"OHautton 

and Dofonaa therefore reoogniaod thllt, umer the Royal Warrant, the 

juriadiotion ot British IW.itary Oourta ia· limited to the trl~ ·ot nr 
orimes proper a.rd exaludoa oriml,a against humanity WI defined in A.rtiole 

6( o) of the Onarter of the Intomational Kilitaey ~rib.anal. Bli.H.ah 

Milito.ry Courts deo.J. with suoh orirmta only it they a.re alao violationa 

of the lo.wa and usages ot RO.r, 

Novertholoaa, it nuat be added tne.t ottenpoa against non-allled 

nationals do tall within tho juriadiotion ot some oourta other ·than 

International Military Tribunals in HuremberA ani. T-oqo, tor inatanoe, 

• 

some ot tho United ·states Military Comniasiol'.'8 appointed to~ tbs Trial , , 
I 

of Wai- Crime. 

Of these, tho narro11&11t juriadiotion 1a tbat vested in tho KUita&y 

Ooamissions appointed •in the Kediterranaan Theatre ot Operaticna. In 
' 

the lafoditerro.man Regulations (Rogulation 1} i;ho expression ~1'Bt' on.ma• • 

rmana a violation ot tho.laws and ouatOIIS ,of wa.r. 
- I 

(1) . 
Ul'¥ler the European J>ireotiw (paragraph la)., Kuite.ry Connia-1ona 

are appointed for the trial of persona wb:, a.re charged with Viol4,tiona 

of tho. laws or _oustoma of war, of tm law of nations or ot the lam ot 

occupied territory, or any part tharoof. The B\µ"opoan .Dirootive ~ 

therefore to tho jurisdiction of ~li tary Qomnisaiona violations of the . . . 
laws of nations other than tho laws or ouatoms ot war, ani, viol~tiona ot 

tho looru. law of ti'¥:> oooupiod torritory. In Rogulation 5 of tho Paoif'ic 
(2) 

Soptember Regulations, tho offenoea falling umor the J':lriadiotion ot tho 

lilt11tary Con:missions aro doaoribed as followsa 

( 1) By OOD11181ld of Genoro.l Eiaonhowar, a directive regarding MUi•ary 
Conmiasiona in the European Thoatre of Oporntiona was made by an 
Order ot 25th AUgust ·1945, · 

( 2) Similarly, by OOIIIDDJ'll of GonoreJ. , Mdiarnoy, Regulations tor tho 
Trio.J. of W&r Crime tor tho Maditarranoan Thoa.tro ot Operations 
ware made on the a}rd Soptember 194~ by. oirow.o.r No, l.14. 
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" Murder,. torture or ill-treatment of, priaone ra ot -.r or persona 
on th.o aoae; killing gr· 111-t~atmont ot hoatagea; nuder, torture or 
111-treatmant, or deportation to slave labour or tor af\Y other Ulogal 
pupoee, of oivilio.ns of, or in, ooou:ptod tefritory; plunder ot p11blio 
or private property; wanton destruotion ot oitiea, towns or villageaJ 
devastation, deatruotion or ~ ot public or pri~te property not 
jwstit1ed by military naooaaity; plarming, preparation, initiation or . 
waging of ·a war of essroaaion, or an invasion or W&I" in violation of · 
international l.&W, treaties, agreements or assure.noes; .IIUrd:ar, exte~ 
mination, onalavemont, depo.rt;ation or other inhumane aota oomm.tted 
against &UV' civilian population, or poraeouti,on on political, racial, 
national or religious g,rounls, in ox,oution of or in oonneotion with &IV'. 
otf'enoo within the juriadiotion of the oomniaaion, wbetbar or not in 
violation o·t thl clomaatio . law . ot tho 09UDtry whore porpetrato4; am all 
other o~enoea against the lure or l)UStoma ot war; partioip_ation 1D a 
0011110n plan or· a,nspiraoy to 6.0oomplisb al\Y of the torogoing. Lead.era, 
.organison, inetigatora, aooeaao"rilla and aooompliooa par1i1o1pat1na in 
the tonmalatton-·or· oxeouti<m ot a.r,y auoh oomnon plan or oonapi.raoy will 
bo held reaponaible tor a11 · aote ·pertormd by any peraon in execution ot 
that pilln or oonapi~. " · · 

. . .. (1)-
Tho" po,oifi~ Rogul.o.t_ions ot Stp -~ecbe~, 191..5, cJ.e1'1ne the ottenoea 

to be tried by the Kili tory Coanaa;Lolljl 1n tho P&cit.io Theatre ill tm . 
-. 

tpllowing wor4a · (Regtal.ation 2(b) ).s_ . . ... 
"(l) Military Oomnissions, .e~taqli~hod horeunler shall hAw jurisdiction 

over eJ.l offences including, not liJDited to, th.e following& 

(a) 

• I 

(o) 

The planning, pl'Qparation, initiation or waging of a war 
of aggression or a war in violation of international 
troatios, agroemonts or asaUranoes~ or participation in 
a OOJIIDOn plan or oonspiraoy for tho aooomplisbmnt of' 
any ot. .tho foregoing. · . . 
Y-!ofatiana -of'" the laws or customs of war. Such violations 
shall include, but ·not be limited to, murder, ill-treatment 
or depertation to slave labour or for any other purpose of' 
civilian population of or in oooupiod territory; numer or 
Ul°-treatmont ot prisonQrs of war or internees or persona 
on the aoas or elsowhore; imp1 oper treo.tmont of hostages; 
plunler of pu"blio or p~vate p.roporty; wanton destruction · 
of oitios, towns or villages; or dovaatation not justified 
by military nooessity. 
"1rdor, oxtemination, onslavoment, deportation and other 
inhuman acts committed against any civiliM population 
before or during the war, or pereooutiona on political, 
raoial· or roligious grourds in exeou'f.ion of, or in OOMGO• 
tion with, aey orimo dofinod horein, whether or not in 
violation of t~ domostio lo.wo of tho country wnero 
perpetrntod. 

( 2) Tm offence ne::td oot haw boon oomnittad after a particular date 
to ronder the responsil>le party or parties subject to arrest, 
but in genoral should have been oomnitted since or in tho period 
1nmod1ately precoding tho ?\rukdon inoidont of 18th September 1931• 11 

( 1) "Rogulations Govorning the 1'M.a.l of AflOUaed War Criminals", 
is~ued by General MacArthur. : 
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( 1) . 

In tho Ohina Roaula~iona tbo JW"ia41C:>1iion ot tbe <loada•ion 

1a oil'oumaoribed a.a to~• "Tho m1lituy 0011111laaio~ uatabliamd 

hoNWlder ahall t-.avo j~diotio_n ·ovor tho tollowi~ o_tt,nooaa 

Vtolationa ot the lan or ouetoma of war, inolwing but not· 11mitod 

_, 111u•wu•, torture, or ~1-troo.tment ot priaonor■ ·o't -war or poraons 

on tho aouJ killing or Ul-troa•nt ot hoatages, Jl!W'dol', torturo or 

Ul-treatmnt, or clopo:l"a~ion to alavo labour or tor .MY othe1' 

Wogal pupoaea, ot oivlliana ot, or in, oooupied "•rntol"Y'J plum.or 
• I 

ot P11blio or prin.'° p,opo.nyJ wonton dea,ruotion ot oitioe, towna 

or villapaJ davutdlon, deatruotion or dmago ot public or private 

property not. juatitied by military neoeeaityJ IIW"Cle-", CIJ'iomilaUon . . .. . 

enalaftment, doporlation or otlvlr inluun aote 001111lttod a.gllinst az,y 

civilian population, or pol"B~oution on politioal, raoial, national o.r 
. . 

rollgiou.a gl"Ouma, in o:mcut.ion ot or oonnootion with an::, oftonco Within 

tho juriadiotion ot tho oom:d.as~on, whothar or n>t in ~olation of tho 

domoatio law ~t thD oountr,y 11boro po l\>Otratod; oni all other oftonooa 

against tho lo.wa or customs ot war; participation in .e. OOllm)n plan or 

oonapira.oy to aoooapliab aey ot tho tangoing. · I,oadors, orga.nizora, 

wtiga.tora, a.ooeaeorioa a.Bl aooompltooa pa.rtioipating in tho fornw.a­

tion or omoution of 81\Y such common plan or conspiracy will bo bold 

l"8aponsiblo tor all act.a po rtormod by. tJ11Y parson in oxooution of that 

plan or conspiracy. " 

·xn doaoribing tho otfenooa aubjoct to trial by J4Uite.ry Tl'ibunala 

the Rea,ilatu,ns used in tho Pacific thoatro am in Qbina roneot tho · 
I • 

intluenoo of tho r 'our Powr Agreement ot 8th August 1945, _and . 

partioula.rly of Ar~iole 6 ot tho 0Mrtor of th8 International. Military 

Tribunal annoxed to it. Undor tho Charter tho International lAilita.ry 

Tribunal baa juriadiotion ovor& 

( a) Ori.loo a against peaoo, 

(b) War Cri.D¥>s, namely violation ot tho· laws or CU8toms of war, ,8lld 

( o) O~s against humanity. 

{1) A sot of Regulations iBsued tor the Ohina Thoator on 21st Jaruary 
1946. 

--
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MUittU"7 Ooomi.usiona oporating undor tha P8o1fio Regul.Atlou haft 

jW'ied.iotion ovor o.ll offonoos, inolwing, but mt limi~ad to, tho 

throa typo■ ot offonoos on\.lOOratod. It i■ eJ.■o axpro■al, atatod 

tmra that tho .offoncos neo<l not haw ooon oonmitted attor a parU.aular 

do.to, but in gomral should ha.ve bee_n CODlm:ttod ■inoo or in the period 

immauiatozy preceding tho Mulcdon inoidont or 18th fhrp-t;embar 19.'1. 

Trial■ bold by courts· aot-tns unler. Law No.lo o~ tho Allied Oontrol 

O::nmoU tCll' Qe11JAJ\Y also, ot course, poaaoaa .1Uri,adiotion ovw cr1mcta agaj,nat 

humMity ( and indood ovor crimes against poaoe), u wll aa owr war 

orimea. (Soe Dr. Mqr-Harting's .~otion ot the Roport,) It ahould 
. , 

be added that paragraph 2 of tile Danish Act ot 12th July 1946, 

regarding the punishment or v.-e.r or1mina.1a atatoa that "••• .Thia act 

ahal.l apply • •. o.lao to all acts which, though. not apeoiti~lY oited 

abovo, are oovorecl by .. u-t.6 of tho Oho.rtor of the Interno.tional 

Military Tribunal. ••• •" 
. .. 

Neutral oitizens 8.1"8 al.so, to aomo dagreo, protootod by wu-

orimo trials. Por instanoo, .. u-tiolo ~ of tho N·Jrwogian Law ot 13th 

Dooombor 1946 on tho Punishmont of Foroign War Ori.mine.ls, provideaa 

" Acts whioh, by roo.son of th<dr cha.ra.oter, oomo within the 
aoopo ot N0 rwegian criminal legislation are puniahablo, 
aooording to N-Jl"\rof~ian law, if tney wo ro oormn:l. tted in viola­
tion of the la.we and customs of war by OMII\Y oitizona or 
otbar al.ions who woro in enemy sorvioo or under enemy 
orders, o.nd if tho sa.1cl acts vroro oomrnittod in No~ or 
W\Jre dirootocl Ll.tJO.inat Hon,csian oitizena or Norwogie.n 
intorests. In ocoordanoe v;ith tho toms of ti¥> Civil 
Cr1mill3.l Codo No.12, paro.grilp.h 4, with which should bo 
rood.No.13, pare.graphs 1 o.nd J, tho above provision nppliea 
oleo to oats oomnittod abroad to tho prejud.ioo of Allied 
legal rights or of rights vlhioh1 as laid down b\ Roi;al. 
Proolama.tion, aro «Liomod to bo equiviiont there o. ( 1) 

An explanatory momorandum of tho Norwogian Ministry of Justioe 

and Polioe dealing with this lnv, statos that, in .referring to righta 

which aro oquivalcnt to Allit:1d rie}1ts, the Iro.tteaon had in Qin4 

particularly: ( a) Danish citizens ancl t i1eir eoonomio interests, and 

(b) neutro.l oitizons in Norwa..Y or other ,Uliod annod foroea or 

parsons employed in other Alli.ad war 'M:>rk, 

( 1) Italics not in tho original. 
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Ocrtain oatogorioa ot neutral oitizons would aoom also to bo 

protootod 'by iu-tiolo 1 of tho Fronoh OrdinMoo of 28th -'llgust 1944, 

oonooming tho prosooution of war orim:1nal.a, which providos as 

followa: 

" Artiolo 1. Bnoff\Y national.a or a.gents of othor than Fronoh 
nationality wtX> are aorving eneJI\Y administration or interosta 
and who aro guilty ot orimos or ottonooa ooamittod ainoe the 
beginning of hoatilitioa, oithcr in Franco or in torritor1oa 
umer tho authority of PrMoo, or against a Fronoh nntioneJ., 
or a po mon under Fronoh protootion, or a porson aorving or 
having aorvod in tho Pronoh lll'IOOd forooa, or a atatoloas 
peraon residont in Frpnch territory betoro JUno 17th l9lt0, 
or a rotugoo rosidins in Pronoh torritor.v, or ago.inst tho 
property of any natural pe raona onumeratod above, tlni ago.inst 
MY Prenoh oorporo.to bodioG, shall bo proaeoutod by Fronoh 
military tril:wu:IJ.a am shall bo judged in aooordanoo with tbo 
Prenoh lo.v1S in foroo, an1 aooording to tho provisions sot out 
in the proaont ordinanoo, 'YA'wro such offonoos, ovon if 
oomnittod at tho ti.mo or wnor the protoxt ot M ox1stin8 
stato of war, a.ro not justifiod by tho lowa rud customs of 
war. " 

••••••••• 

Rolovant in this oonnootion also is tho trial of Johann 

Sohwarzhuber a.nd 15 others, triud bot'oro n 11Uito.ry a-art .o:t.,H~ 

fra:l Sth D,cecboi-, 1946 - 3rd :hbrua17, 1947, (tho R&vonabruck 

Conoontrntion Ct\:.lp trinl). . . 
Of som interost in oonnootion with tho roquiromont that e. 

broaoh of tho lav1& and uaagea of v,'Ol' · oan: not involve offenaoa 

by Ona.\Y Mtionnla against OJ'lOtV Mtionola, 1a tho 

question whether torritory oan be annoxod whilo wo.r is still in 

progress. Thus, in the Bolsen trial, the defence olaimod that 

a number of the victims ot atrocities OODIDitted in Bolaon and 

Auacnwit; hod oeasod to be Allied nationals am had booomo _Goman 

subjects e.s a result of tno annoxation of their Haool.Mda by GonDN\}"• 

The prosecution roplied that before it was poaaiblo for a. oountry to 

be annexed, tho wo.r .must bo onde<l. Vihilo a war was still in progro~s, 

the oitizons woro entitled to tho protection of tho Ha.guo Convontion. 

Opponhoim-Lauterpaoht, Intornational Law, Vol.I, Fifth Edition, 

p.~50, states that tho o.ot of forcibly to.king possession of a part of 

an enoD\Y's ter ' tory during too oontinuanoo of ·ro..r, "although ttvJ 
. 

conqueror 1ll8iY intend to koep tho oonquorod t orritocy um thoreforo to 

I • 
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annox it, doos not oonfor a titlo ao long as the war hrus not terminatod 

oithor through simplo cossa.tion of' oostilitios or by a troo.ty of PfJ808• 

T~roforo, tho prootioo, wM.ch somotim:>s prevo.Us, of anmxing during 

a .war a oonquorod part of onefl\Y torri tory cannot be approwd. Por 

annexation of oonquorod onoll\Y torritory, \'.-hethe.r of tho whole or of part, 

confers a titlo only o.ftc;r a fir.mly oatabliahod oonquost, :ll'd so long 

·M war oontinueo, conquo. t ia not firmly osta.blish.od. 

This dootrino vro.s undorlined in the j~~nt or tho International 

Mtlitary Tribunal. a.t NuroJ?borg whore it v1as-, atatcil.1 

" A turthor subnission was ma.do that Germany was no longer :t>ound 
by tho rules of la.nd W3.rfa.re in mar\Y of the territodos oooupiod 
during the war because Germany had oompletoly subjugatod those ooun­
tcl,es an:1 inoorpora.tod them into tho Go man Ra ich, a fact which S!l,VO 

Geimony authority to doa.l wi. th tho oocupiod oountrios as though they 
were part of Germany. In tho viow of .the Tribunal it ;La unneoeaaary 
in this case to decido woo ther tt\is tlootrino. of subjugation, dopendant · 
as it is upon military conquoat, has ~ application whoro tho 
subjugation is the roaul t of the orl.Joo of- o.&1l'OSBivo war. Tt¥t doctrine , 
was novor oonsidorod to be applica.blo so long aa there · was an ~ in 
the field attompting to restore tho occupied oountrios to their tnie 
owners, a.nd in this co.so, thorofore,• tho doctrine coold not apply to 
any territories occupied o.ftor the 1st 3eptombor .1939. As to the war 
orJ.ms oomm:l.tted in Boh.omia. and l-~oravia, it ~s a suf'fioient ·answer that 
theso territories wero novor14.lddod to the Roich, but n roore protectorat~ 
wab establi1Jhed ovor thorn. n\ J · 

I 

The same problem was touched upon in tho .. Iiloh trial. 

Sa Anned Forceso 

Very few trials have so far been broueht to t4e. a:ttention of the 

Unite·d lfo,ti_o~ W~ Crimes Conrnission in which · alle!}ations of violations 

of laws ani. customs of war,do1igned to prot~ct tho fi6hting foroes 

against illegal means of v:::i.rfare, have bee n the subjoct of trials. 

------------~- ··· -- _,. .,._ ~- ·-·- ___ ......, _ , .,. 

( 1) British CotLlruld Pl\per, Cmd. 6964, p • 65. 

' , . 
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In the trial ot s.s. Brigadertthrer Kurt Meyer, held by a 

Qua41&n Mili tazy Court at Auri9h troa 10th - 28th Deoecber, 1946, :I. t 

waa alleged, inter~, that the aocu■e~, in violation ot the l.&wa and 

ues•• ot war, during the fighting in 194-.3 - 1944, in Bel.glum and Jranoe, 

"inoi ted and . counaelled troops wner hia coL'l:W'd to del\Y quarter to 

allied troop■," and thia was 0110 of the charge a on which Meyer -■ . . . 
tound guilty. Nevert~le111, it ia 4oubtf'ul '1hether aucb ottenoee 

lhould be olaaaified as ottonces •against the members ot arced toroea 
. . . ·. .- . . . 

or ottencea against priaonera ot wm-. They are of co~~- •l>@oitioall3 

prohibited by Article 2.3(d) ot the Hague Convention_ wbioh provideaa 

, "Article 23. In addition to the prohibitions provided by QOOial 
Oonventlona, it is particular]3 forbiudena · 

. . 
· (4) To deolare that no ·Cfl~or: will be g~ven;" 

61, · l'riao~r• ot war. 
Caaea concerning offenoea against pria~nera 01' war and againat . . . .. ' . 

inhabitants ot oooupied t8rritoriea form the two cain. categoriea ot 

wu- orime trial•• 

(i') Interpretation of the term · ''fl:is,.,ner· ot war•.•. 

Under thil .heading, tho followillB queati?na~ among othora, 

ahould be exam.neda 

(a). The inte_rpretation of the Hague and Gc.meva·1 

Oonventiona ao aa to cover crimes cormnitted not in oarope, '. wt 

on the line of march. 

Trials which are relevant to this point include tho ·trial ot Arno 

• 

. .) 
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Jloori.as, hold botoro o.. Bri tiah ?.lilitary Court at Hannovor from 21t,tb 

- 26th Jamary 194bt in which o. mombor of a guard OOJ?q)any was aoouao(\ 

ot 111-troating mombers of the British 8.1'11\Y am. otb>r British am 

A.lliod nationals whilo on tt.o ovoh with a oolumn ot prisoners ot war 

trom Me.11,onburg to Brunswick. Ttio aoousod was found guilty, the 

proaeoutor having aubnitted that tho oolumn of ma.rob dosoribed in tho 

trial was to all intents tho sa.roo and. in the same position as a 

Prisoner of War Oamp. All the duties sot out in the Geneva Prisoner 

of Viar Oonwntion fell on the shoulders of tho aocuaed. 

.Roferenoo should also bo made to the trial of OaPt• Shoichi Yamainoto 

and 10 others, Japanese national.a, tried by an Australian Military 

Oourt trom 20th - 27th May 1946 at Rabaul.. 

During the oourso· of tho Belson trial.~1Jl. Sui.th (lWmD\.OJm•l) pointed a.t 

that in one of tho instances ohargod, v:hero victims were prisoners ot 

war, a British subjoot v.bo had bean oo.pturod as a prisoner of war . . 

,ms transferred to tho concentration oamp. Thia waa a oloar 

international wrong, but tho wrong oonsistod in ceasing to treat him 

as a prisoner ot war, in talcing him out of the oamp whero ho waa 

protected by the Gomva Convention, and putting him in a concentration . 
camp whore he was .expc-sed to tho same tn1atment as any other inmate. 

'tho rosponsibility rested with thoso ·v,'b:> sent him to Auschwitz or 

Belson, but tho responsibility of the peoplo at Ausohvlitz and Boisen 

was the SonvJ in raga.rd to that man as to any other inmate. Counsel 

did not know whethor they oven knew he was a prisoner of war. In 

any oaae thoy had no option but to treat him a.a anyone else. 

In hie closing address, tho Prosecutor olai.Jood that Colonol 

Smith had suggested that the orimo involvod was t~ moving ot the 

prisoner of war from tho prisoner of war co.mp into the concentration 

oamp and that e.r\,Ything which hnpponod to him thereafter was thoroby 

excused. The Prosoautor foun<l it diffioult to accept the suggestion 
. . 

that if a man wore ill-tr a.tad in a. prisonor of war Ollllt) that wua a 
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war anmo, but if tho ill-treo.tJUl nt took pla.oe outside in the street 

or in a oonoantration oamp, it wna not. (l) 

(f) T~ofrote.tion givon to Artiolo 2l(g) (2) 
o the_ nwntion. 

Tho lfaauo Oonvontion was dratted long bofore the possibility ot 

aimon eeoaping from ~aft by pa.raomto was thought otJ nQvorthe­

lou, the artiole of tho Convention has, of ooureo, boon interpreted 

to oover baled-out airmen, whothor oaptured by the OMJJ\Y &med torcaa 

or by c,ne~ civilians. Roforonoo should be made in this oonnootion 

for instance, to the trial of Josot Hangobl betoro an Amerioan KUittUT 

Oonm1 ■aion at Da0hau on the 18th Ooilobor 1945, an:l to the trial ot 

Alfred Koller before an Alnltrioan Into?Ddiate Kilitar,y Governnont etourt 

at Ludwigswrg on tho 2Bl April 1946. In oonneotion With the 

application ot this article and of tho Geneva ConventiQnB to paratroopa,aeo 

tho trial ot Hana Wichman before a. British Kilite.r,y Court a.t Hamwrg 

on the 29th N0 wmbor 1945 run tho trial of Hainrioh Klein am. 14 others 

before a Briti■h . MUita.ry Court, at . Wuppertal from 22rd to 25th K~, 19't,6., 
am alao the triol of Kurt Student, botoro a,Britiab lU.JJ.tai:r•Ool&n,at .... 
Lune berg, Gel"IIW\Y, from 6th - 10th M~, 194-6. 

d 
ure. 

Seo tor instanoo, tM roforonco JMde under Allied Civilians in 

Oooupiod Territories who tako up A.nns against the Enem.y; see oleo 

Trial of Oarl Bauer and 2 Others before a French Military Tribunal at 

Dijon, of v.hioh the j\¥l~nt was delivered on the 18th Ootober 1945, 

the trial of Heinrich Sasse and 3 others, before a F~nob Military 

' Trl.bunal at Bordeaux, of whim the j\¥l~nt was delivered on the 15th 

April 194-6 and the trial of Johann Genz,. held before a Frenoh Military . 
Tribunal at Toulouae, of ·✓Auch tm jud€}umt was delivered on 16th April, 

1946. 

( e) l'bo '£.asti:m ot the oiroun,s~es 1n lhioh Prisoner■ 
of War OOt te treated as ■uapootod war ·oripu.Jpla. 

See trial of General Viotor Alexo,...der Friedrioh Willy Seeger and 

5 others, bold beforo a British Military Oourt at Wuppertal from 1,th 

Juno - 11th July, 1946. 

(1) In ao tar as it did not arrive at a speoial finding regarding the vlotka 
question, llho we.a mentioned on tre Be1:1len C,harge Sheot the Court -,uld appear 
to have rejeote~ C.Olonel Smith's orguroont,-

(2) s,e PP• 2S - 26. · 
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( ii) ,\, Gonero.J. Provieion Prote..2,ting Prieontire ot War 

Ono genoral provision protooting prisoners of war ia,Artiolo 18 

of tho Goneva Prisooors of War Cor1vention, 'M'lioh provides that: 

" taoh Prlsonor of ·.' ar Oanp shall bo plaood um.or ·tho authority · 
of a responsiblo officer ••• " · 

This a.rticlo was quoted, for inatanoo, by tho prosooutor in the 

trial of 4\rrx> ffeoJ.i.ng, nold boforc a British Military Oourt a.t 

Hannover, from 24th - 26th. January, 1946. 

( iii) 'rM Right to M,fe Mi Heal th. 

Numerous provisions of the Haguo Md Geneva Conventions attompt 

to seOW'8 for prisoners of war their righ~s to lite and health. 

Those mav be divided into two oa.togories, 

( a) Those a.iJDed o.t maintaining gonera.1 miniDlm oondttiona oonduc,iw 

to life and heo.lth and placing on the authorities holding priaonera, 

a duty to maintain prisono rs of war. This olaas inoluda ,he foll~ns. 

all of which have been quoted in actual war orima trials: 

Haw_ie Oonvontion1 4rtiolo ~• 

" Prisono rs of war are in the pomr of the hoatilM -OoYannaDt, but 
not of the individuals or oorps wb::> capture them. 

Tt¥Jy must be humo.nely treated. 

All tltoir personal bolongings, emopt o.nna, t»raos and military 
po.pars, remain thoir proporty. 

Hague Comm nt ion1 Article z, 
"rho Gove~nt into whose h.ands prisoners of war have f'allan 1a 

oha.rgod with their maintenance. 

In default of spacial agreoment bctwoon the bolligo.ronto, 
priooners of war shall bo treated, os rogarda rations, quarters and 
clothing, on the stne footing as tho troops of tho Govornment whiqh 
03.pturod thom. "· 

Gegeva Priaonors of Viar Convention, Articlo 2: 

"Prisom rs of ,•,ar are in tho po""1r of th.a hostile Governmont, but 
rot of tho individuals or formation v.hioh oo.ptured thorn. 

Thay shall nt all times bo l'wmanoly treo.ted and protected, 
partioulo.rly agninot acts of Violence, from insults and from publ.io 
curiosity. 

Moaaures of reprisal aguinst them aro forbid.don. 11 
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Cgf32YA Oonvention1 ArtiQl.o 3 I 

"Priaomra or war ara ontitlod to reapoot tor their P,l'80na and 
honour. Women ehal.l bo treatod with all oonaidoration duo to tboir 
BOX. 

Prt•onera rotain thoir tull civil oo.pMity." 

Geneva. Convent ion, Artiolo 'ti 

"Tho deto.ining Powor is NC11ired to provido tor tho maintenanoo 
ot pri10nora ot war in its o~e •. 

Ditferenoee of trotltmont between pri10ners are permissible only it 
such d1tterenooe are baaed on the military rank, the state ot pbyeioal. 
or mental health, the professiontll abilities, or the aex-of thoae who 
benefit trom them. " 

Ggpeva Conven;U.on, Arjiiole 71 

"A.a 100n aa possible after their oo.pture, priaonera of wa.r ah.all be 
ovaouated to depots sutfioiontly .removed from the fighting zone tor 
them to be out of danger • 

. Only pri10111rs who, by roaaon of their "M:JUnda or mo.ladies, muld ND 
greater r1aka by being evacuated than by remaining mq ~ kept 
tempora.rily in a dange~s wne. 

Priaonera aholl not bo unneoeaaarily expoaed to danger while 
awai tins evacuation from a fighting wne ... • ••• " 

Geneva Oonvention, Artiole 91 

'Prisoners ot v1or mq be interned in a town, fortress, or other 
place, and m~ bo required not to go boyond certain fixed limita. 
They ~ alao be intemed in fenoed oann,a; they shall mt be oontined 
or imprisoned except as a. ms.a.sure irniapenaable for safety or health. 
and only so long as oirownatanoes exist which necessito.te such a 
moaaure. 

Prisoners onptured in distriota v.hioh are ~nhealtl\Y or wb:>ae 
climate is delotericua to persons ooming from tempera.ta olimatea ■hall 
be removed aa soon a.a possible to a more f'avourabla olimate. 

• e • • • • • • • • • • • II 

Geneva Oonventton, i+rtiole 101 

"Prisoners of war stnll be lodged in buildings or huts which attord 
all possible safeguards as regards hygiene and salubrity • 

. 
The premiaos m.aat be entirely free from damp, and adequately 

heated and lighted. All preoautions shall be takon against tbe danger 
ot fire. 

. . 
As regards do.md.toriea, their total area, minimum aubio air spaoe, 

titting and bedding material, the conditions shall be th!, samB a.a tor 
tbl depot troops of the detaining Powur. " 

Geneva Convention, Article 111 

"Tl'it food ration of prisoriers of war shall be equivalent in quMti'ty 
and quality to tho.t of the depot troops. 

Prisoners shall al.eo be afforded tho means of preparing for them­
aelvos aioh additional artiolos of food o.s they mJJ3 pos158ss. 

. . 
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~latent drinking w11.t0r ohal.l ba l!lllppli~d to them.· • .. Tm uao 
ot tobaooo shall be authoriaod. Prinonors mq be amployod 1n th& 
kitohena. 

All oolleotive disciplinary maauroa o.tt'eoting food are J>"'Obib1to4. • 

Gogeva Oonvention1 Mtiolo · 12a 

• Olothins, wrlorwar and footwear shall bo aq,plied to prieor.ora 
of war by tho dotaining Pov.1:tr. Tt¥J rogular ropl.aocnmnt and Npair ot 
auoh ariiolea shall be aasurod. Workers shall Al.so roooivo 110rlc1ng Id' 
whorovor tho nature of tho work roquires it. · . . .. 

In all osn-pe, . oantoena shall bo inataJ.lod at 11hioh pri10nera aba.11 
be ablll to procure, at tho looal J!l&rkot prioe, food O()llffl)t\ities and 
ordinary artiolea. 

Tho pmtita aoo:uing to tho adminiatrationa ot tho oampa from the 
oanteona shall bo utilised tor the bemtit ot tho priaonara. 11 

GQneva Oonvogtion1 Mt1olo 131 

" Bolligenmts shoJ.l bo roc.pirod to tako ~1 moeaaary bygionio 
moa.auros to on8W'Q the oloanlinoss and salubrity of oempa. ant\ ~ .pi.'Y9A, 
opidomios. · 

Prisoners of war shall havo for thoir uae, d~ am night, . 
oonvonionoes "11oh oontom to tho rulos of hygiene and a.ro maintainecl 
1n a cqnstant atate of oleanlinesa. 

In addition and without prejudioo to the provision as tar aa 
possiblo of battus and showe!'-be.tha in tho 01111pe, the prisoners shall 
bo providod with a auffioiont quantity of water tor thoir bodily · 
olewiMss. 

Thay shall haw facilities tor engaging in pl\vaioal. e:mroi■os · 
and obtaining tho bonofit ot being •"Jut of doors. " 

Geneva. OonY9ntion1 Article l!tf 

• Bach oemp shall possess an infirmar,y, where prisoners ot war 
shall reoei w attention of any kind ot which they rDa.Y be 1n need. tt 
necessary, isolation establiahmmts aholl bo roservod tor patients 
sufterins from 1nfeotious and contagious diseaae_s. 

· fhe expenses. ot troa.tnont, ina.luding those of temporary romediol 
e.ppara.tua, shall be bomo by the detaining Power~ · 

Belligerents shall bo roqui.rod to issue, on demand, to any 
prisoner treated, an otfioial ata.tomant irv:lico.tiog the nature and 
du.r~tion of his illnoss aid of tho treatmnt rooeived. · 

It shall bo pe.mi:isl. ble for bolligerents 111.ltual.ly to authorise, 
ea.oh otb>r, by meana of spooial agreoroonts, to retain in the OQlllps 
doctors and medical orderlios for tho purp~se of oaring tor thatr 
prisoner oompe.triots. 

Prinonora v.ho havo oontra.oted a. serious mal~, or whoso oond1t1on 
neoeaaito.toa important surgical treatment shall be admitted, at the 
expense ot the detaining Powor, to o.ny military or oivil institution 
qualified to troo.t thom. " 

• • • I • 
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. . . 
"Balligoronta shall onoouraga oa 1J11oh aa poaaiblo the orgam.aatj.on 

ot intolleotUAl and sporting pursuits by the prieonora ot war.• 

Gonova Oonwntion1 Ju-tiole 25J 

• Unleaa tho a.,urso of id.li to.ry oporationa · c1aman4a it, aiok ind · 
wo""'1ed p-iaonera ot wor ahall not ba tranatorred it their noowry 
might bo projwliood by th~ _ journot," 

ao~n. oonygntton, ut1o10 211 
• Belligerents JD&¥ omploy aa 110rlcman pri10nora ot war wbo aro 

ph,Yaioolly tit, othor than ottioers am persona ot oquiwl.ent atatua 
aooording to their rank Md thoir o.bility • 

••••••••• 

Non-oolllllia&ionod officers wb:> o.ro prieonera ot wa.r mq bo 
oompellod to umortakD only auporviaory workt unlo1111 they Olrl)l"Oaely 
roquost ro1111n1Jrativo occupation. 

" ••••••••• 

Geneva Oonwntion. Artiolo 281 

• Tho detaining Powor shall aaauma ontiro roaponaibility tor tho 
maintonanoo, ao.ro, troatnmnt a.ni tho pa.,mont ot the woaos of pr110noN 
ot wv 'R>rld.ng tor privo.to individuals. " 

Geneva Oonvontion, Artiolo 32& 

"It is torbiAdon to amply prisonora ot war on unhoaltl\Y or 
dangol'Ols wort. 

Oorditions of work shall not bo rondored moro a.rduoua by 
disoiplinazy IIIDUUl"OS. " 

Genova Oonwntion1 .·a;tiolo 33 a 

"Oom.itiona Bl voming labour dote.ohms nta · ahall be eimilar· to · tti:>10 
ot pria:,nera-of•W3.t" camps, pe.rtiailarly ae oonoerna bygionio ooD!littoaa. 
food, oan, · i~ oaao ot a.ooidonts or aioknoaa, oorreapondenoo am the 
rooeption· ot pe.roola. . 1 

Bvery labour detaol'IDont ahol.l be attached to a prieonors' OtlDIP• 
Tho OOIIID&l¥1ant of thia oerap ah.all bo roaponaible tor the obaeranoo 

· in tho labcur dotB.Obnont of the provision■ of tbop.roseni. Oonwntion.. • 

It will bo notod, ot oourso, that ~iolea 14 and 25 aro alao · . 

" 

rale~ in ooMootion with. tno rights . of the sick and tiOU~¢1 (see P• Jl+J• 
Example• of tri.c.,ls in v.bioll the~ artiolos ho.vo been quoted and in 

mioh tho rights of prisoners ot vro~ to lit'o ar¥l. health have boe0n 

virxlioatod, a.re tho followings Tria.1 of Martin Gottfried Weiss anl 39 

0th.ors, lxlf'oro an ·,uoori.oa.n Genoral Miliia.ry Govermnont, Oourt at D~hau, 

tran 15th No'VODber - 13th Dooembor 1945, (tho Da.ohau Oonoontration Camp 

oaae), ttm trtal of Maj.Gon. Otsuka ani 43 othors bGtoro an ~rioo.n 

Military Oo~sion at Singaporoft-an 8tn il.ugust - 10th Ootobor 1946, 

• 

• 

r 
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tho trlol ~ Giulio Oldani, an Italian national, triod botora an 

Amrioan Military Oonniaeion at Floronoo from 31st Ootobor to 7th 

Nowmbor 1946J tho tri~ 9t Osvmld Pohl Ml 17 othora, botoro an 
. . 

AJnorioan Military Tribunai a.t Nuromborg (~beoquont P,rDOOodinga Ouo 

No. 41) tho trial ot Friodrl.oh· Flick BDl 5 ot m ra, boforo an •rioan 

Military Tri'tunal ot Nuromborg (Subso(llont Prooeodinga Oaao Noe5) J · • 

the trial of Oo.rl K.rauoh and 22 othars b8fore an Ainc>rioan Military. 

Tribunal at Nuramborg ( tho I. 0-i'o.rbon Indus trio oase), ( Subae(llent 

Proooodingo No. 6); tbl trial ot Jooof iutstottor ani 15 others, 

beforo an .'\J!llrioan Mili truy Tribunal a.t Nuremberg, (Subaoquont 

Proooodinga Ca.so No• .J); tno trial of Alfriod Krupp von Bohl.on wn 

Ha.lbooh, boforo an ..unarioan Military Tr.lbunnl. at Nuremborg, ( the Krupp 

oaao), (Subaeq1ent Proooodinga No. 10); the trial of Oapt. Wadami 

Sbirom am. 35 others, boforo an 4·~uatrlllia.n Military Ocurt, from 2nd 

to 18th January 1946 at .t'\mbon am frora 25th JanUAry to 15th Pe'bruo.ry 

1946 at MorotaiJ the 1rilll or' Lt. Tailluko Kawazumi a.rd 8 otbera, ootore 

an Juatral1an Military Oourt at Morotai from 5th - llf.th Februo.cy 194-6; 

tho trial of Brioh Killingor am. If. othors botoro a. British Military 

Court at Wupporta.l, from 26th Novombor to 3rd Dooombor l9lf.5J the trial 

of Arno Hooring, ~foro a Britisn Military Crurt at Hnnnovor from 21+-th 

to 26th January 1946 am the trial of Kurt Stud.ant · boto.re ~ Britiah 

Military Court at Lunoberg from 6th to lOtn Mey 1946. 

(b) Th:>so aimBd a.t ensuring that priwnors of war n.re not e~aed to 

unnoooa~y do.ngor, or wounded or killod vlithout due oause. TM 

following artioloa of this olaas ho.vo boon quotod in war orime trial.as 

Hague Oonwntion8 Article 6: 

" Tblt State mey omploy tho labour of prisoners of vror otb:lr than 
officers, according 'to tt'Mlir rank a.rd ca.paoity. Tho work 3haJ.l n:>t 
be exoosaive, Ql¥l shall haw no ooMootion witn tM operations of ·the 
war. 

" ••••••••••••• 

H96H:8 Convention, A(tialo g3s 

"In addition to the prohibitions provided by apeoie.J. Conventions, 
it is particularly forbidden1 ., .......... . 
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To klll or wound a.n enell\Y v,ro, hAvi.lAg laid down nis e.nna, or 
ro longor ha.vine manna of dofence, hAs surror¥lerod at 
discretion; 
To declare that no quarter will be givel); " 

••••••••••••• 

Ggnova. Convontion, Article 31: 

"Work done by p.risonors of wnr sho.11 ha.VO no direct ooMeotion 
with tho 'Operations of tm war. In pa.rticular, it is forbidden to 
omploy priamors in tho 1aanufo.oturo or transport of a.nna o~ l!Wli.tiona 
of any 'kird, or on tho tra_nsport of oatorial. dostinod for combatant 
units. . , . .. . • II • •••••••••••• 

Article -32 of tM Geneva Oonvention, which has been quoted a.bow, 

is al 1k) ro'.Levant in ~his .connection. 

Trial:s in which those articles have ~on quoted and i'n wbich these 
... 

rights have boon vindioatod, nro t~ followings United Statos trial ot 

General Tomohuki Yomoshito., ( soo above), United States trial ot Tikitald 

Yaiohi before a Military Comnission at Yokohama on 7th Me.rob 1946; triAl 

of Genji Matsuda .an:1 Joiohi Kuvmshima, ooforo an Jtmerioan Military 

Oommission at Shanghai from 5th - 13th Soptomber 1946; trial of Tomold 

NakOIILlra, before an Amcricon Military Carmission at Yokohama from 18th 

Soptember to 28th DocembJr 1946; trial of Hiroshi Fujii, a Japanoso 

national before a.n :JOOrican Mi.lito.ry ColIIIlission at Yokotwme. from 28th 

September to 31st Dacombor 1946; trial of Giulio Oldani, an Italian 

na.tional bcforo an American MiH.ta.ry Corrmission at Floronoo from 31st 

OctobQr to 7th Novombor 1946; trial of Erhard Milch, (Subsequent 

Proceodings case No. 2); trial of Oswn:Ld Pohl a.rd 17 others, (Subsequent 

Prooeodings No. 4); trial of Friedrich Flick and 5 others, (Subsequent 

Proooedi~s No. 5); trial of Carl Kra.uoh and 22 othors (Subsequent · 

Proceodings No. 6); trial of Alf.ried Krupp von Bohlen und Ho.1.baoh am. 

·11 others ( Subsequent Proooodings No. 10); trial of General Anton 

Dostlor, before an .1.roorionn Military Conmission, Roioo from 8th to 12th 

Oototer 1945; trial of Otto Sa.ndrock a.Bl 3 others (tho"Almelo Trial") 

before a British 'litnry Crurt t Almelo, Hollard, from 24,th to 26th 

N0 vemoor 1945; tho trial of Rear-. dmi.ral. Nisuko Masuda o.n:1 4 others, 

before a Unitad Statos Military Cormnission a.t Kwajalein Island, Marshall 

Islands, from 7th - 13th Dooombor 1945, ( the "Ja.luit Atoii' Case"); tho 

• 
, 
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the tl"ial ot Loo Roaonau, botoro a Britiiil Military Owrt at Hanoftr 

on tho lJtti ;wguat 1946, s.rn tho trial ot Kurt Student before a 
' . 

BrJ.tiah Military Oourt a.t Lunoborg from 6tb to 10th Mey, 1946. 

Tho Jlbow aro, of oourso, only oxaq>loa- ot thi~ type. ot trial, 

ainoe oaeeJ involving allegationo of tho killing or munding ot 

prisoners of war, probabq · fonn th.e la.rgoat oate~ry of trial a. 

Two triola in wh.ioh. tho prohibition oontaiood 1n Article 23( d) ot 
~ 

the Hague Rogulatwna waa rotor.red to, arc the trial. ot S.S.Brigado­

tUhror Kurt Moyer bctoro a Oanlldian Military Court at Auriub, from lOtb 
. . 

to 28th Deoombor 1945, N'Vl tm trial of Karl Maria von Behran before a 

Bntiah Milito.ry Ocu.t-t a.t Hmnburg on 28th. to 31st Mq 1946. 

(iv) Thp Ripht to Integrity of thfl Person. 

General artioloa protecting this right a.ro tho Hague Oonwntion~ 

.t\rtiole ~ on,. Artiolo 23(0) (eeo back), and th.a Geneva Cdnvontion, 

Articles 2 anl 3, (~oo baok)Jl) 

Those provisions havo boen quotod in nwoorous trials, partiwlarly 

\\bore obvious ill•trontmont of prisonors of war is involved. In the 

naturu of the offonooe alleged, no such oompara.tiwly dotailod regulationa 

IU"8 required to prohibit those offonoas as q.re .required. to p.mteot the 

health of priaonore of vr.:U". (Tho lattor must include, for instanoo, 

provisions relating-to food and clothing, t\Ygiona, wastu.ng faoilitie•• 

tJI pmvisions tor physical oxoroise, oto.) 

Bxemplos of trials which are rolovont in this oonnootion, include 

tho oonoontr.:itio n comp o.'.lSas. Reforenoo can also l:>e 

made to tho trial of • Ta,kashi Sakai, before o. Chinese War Or:l.mes KUitar:, 

Tribunal of the Ministry of No.tiono.l Dofonoo at Nanking on the 27th 

August 1946, tbe trial of Karl-Hnne Hermnnn IQingo, bef'oro the Supreme 

Oourt of Nonll\Y on tho 27th Fobrua.ry 1946, tho ~rial of S. S.Brigade­

t'Ubrer Kurt Moyer ( soo aool;y nod tho trials of Erioh Killinger an1 4-

otbara, Arm Hoerini3, e.rr:1.- Willi Maokenson, beforo British Military 

Ccurta (aoe abJ!j, the tri~s of Giulio Oldani, before an Amerioan 

Milito.ry Commission ( soe oboJ;y JNurombor g Subeoquent Prooeodings Qaaea 

Noa. 2, 3 ard 41 tho F.ronoh lriaJ. of Rioha.ro Ro.1th before a Military 

{ 1) N.B. It i o i ntendc;d to supply cross - r ferencee, in ouch instanoea as 
this, i n th • t ext to be sent to t he Unit~d Nnt ions . The desirability of aerd­
ing po.rt of th\! pr esent l o.pcr to t he~ roneo before the reraoJ.n.ler wo.a quite 
completed has. so far i;rovonted full cr oes-ref cr onoes froru being mode. 
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Tribwv.11. a.t Nancy, of whioh judgmont was de'.l.i.wrod on tba 1Mb Ila., 19'6J . 
trial of Hei~~h .Housoh, . botoro a J'renob Permanent Uilitary 'l'rl.bunal 

at Metz on tm 7th Novomber 1946, an:1- the trilll of Piorre Humba"" before 

a Prenoh P.e.tnanont Military Tri~ ti J&ltz ~n tho .9th Jall.UU'Y ·19,..-,. 

It Us, perhaJ?B,. ~levant to inoludo here 0480■ illustrating . tho 

prohibition ,;:,t tho infra.otion ot oxcoaaiw punishment on priaonan at 

war. The relevant a.rtiolea aro1 

Geneva Oonventiori1 Arjiole. 46: 
" Prisoners ot vmr shall not bl aubjootod by the military authorities 

or the tribunals of the detaining Powur to penaltioa other than those 
vbiob are preaoribod for similar acts by members of the national foroes, 

Oftioors, . non-oonmlait>ned offioora or privn.to aoldiors, priaonora 
of war, undergoing disoiplinary puniahroont shall mt be subjooted to 
troatmnt leas favourable than that prosoribed1 o.a regards the same, 
punistmJnt, for similar ranks in tho e.rmed forces of tho detaining Powar. 

JUl f'omiP- of' corporlll punishm:>nt, oonfinOl!lent in promises not 
lighted by d..'.liYlight and, in gooora.l, all forms of cruelty whntaoovor, 
are prohibited. . · · 

Oolleotive pena.ltios for individual aots aro al.so prohibited." 

Geneva Oonvention1 Artiolo 54,: 
' 

"Imprisol'ID8nt is tho moat severe disciplinary punishment whiob JD8iY 
be inflicted on a prisoner of war. 

• Ttie duration of a.ny singlo puniablmnt .shall rot exceed thirty d8i)'a. 

·······-···· " 

Relevant trials include United States triol of' Giulio Oldani, 

and British trial of Arno Hee ring. ( aoe abovo.) 

A trial illustrativo· of tho prohibition oonta.ined in J~iole 2 ot 
• 

tl'M) . 
the Geoovo. Oonvontion, O;Jncernirigtoxposing of prisoners of war to 

insults o.m publio ouriosity, is too trial of' Lt.Gen. Kurt llaoloor, 

before an Almrioan Military Ool'IIDission at Florenoe from 9th. to llt-th 

September, 1946. 

(i!r) Tho Right to Froedom of Mowmant. 

Reference is made to DOOUJOOnt III/96, pages 3 - 4 for oertain 

material relating to too shooting of priaonors or. wa.r wbile trying to 

• escape. A prisoner of war must not, of oourse, be shot · tor attenpting 

to osoapo. 

Article 50 of tho Gonova Convention, provides as follows1 

. _) 
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" laoapod priaonora ot war who aro ro-oapturod botoro tho7 havo 
beon ablo to rojoin tho ir own :u,aod forooe or to loaw tho tern tor,y 
oooupie4 ~ tho amod torooe 'fthioh oapturod tnom shall be liable only 
to diaalpl.inu,' pinietrnont. 

Prlacmera who, attar auoooodi~ in rejoining thoir o.rmod tol"OO■ 
or ~ lea~ thl torritory occupied by tho armed toroe■ whioh . 
oe.ptura4 1h•, aro again ·ta1con priaoner-abal.l not be liable to an_y 
p~i--nt tor their proViou■ oaoapo. , . ., 

Role~t t~~e aro I trial ot aAb~~t. Jlatagi HonjS. and P/b ll10 
J 

Xurokawa, batoro an .A.uatralian Military Ocul1 at llorotai on the 18th 

Pobmary 19461 trial of OaPt• Hyotaro Yamamoto am 12 otben, before 

an Auatralian IIUita.ry Oouri o.t Rabaul. from 3rd • 6th Mq 19~. Ml the 

tri~ _ot Capt •. · Toma Ikoba and 3 others, boforo an &Uatrolian llilitaey 

Oourt at Rabaul from 15th to 16th 11&¥ 1946. 

Purtmr, tho do:fenoo that tho "priaonor waa shot while tl'Yins to 

eaoapo" oonnot be pleaded suooeestully if tha only purpose of bia 

oaoape WU to save bimsolt from being ldlled, contrary .to intemation&l 

.la.wJ sea trial ot Johann KelohioJ" ond Walter Hiraobelmann before an 

Alnflrk>an General. M~litary GovoffllVlnt Oourt •o.t Ludwigaburg from 22nd to 

24th January 1946. 

The Geri•~ Convention prov1des, in Artiale 13, that prieonare of 

war "ahall haw facilities for engaging in rhysioal uiaroiaea and , 

obtain~ng tha bonetit of being out. of doors". The liegue Convention 

providoe, in Artiole 5, tha.t: 

" Prl.DOners of var mey be interned. in a town, fortress, ~, ol" 
other place, and are bourn !k>t to E1P beyond oertain timd limit■; 
but they oamot be plaood in oonfinement e~pt n a an indispensable 
maaauro of safety, and only while too oircumstunoee wnloh neoeeaitate 
the measure oontinuo to oxist. 11 

. 
Thia laat pair of provisions. aooms to fall moro no.turall.y under 

tm heading "R1ght to 1.roedom of Movoment" than does the previous 

dieousaion ot the position regaro.ing prisonors who attempt to eaoape. 

Novorthaloaa, tbl lego.l. position roga.rding prisooo.rs 1ltX> try to escape 

has some intorost am. this seotion would seem to be the moat a;ppropriato 

ono in which to inaludo a reforenoo to tho point. · 
l'urther l trial.a illustrative ot the protootion of the right of freedom of 

rnownont of prisoners of war a.ro tho following• tb> trial of Oolonol 

Sto:fano Orofal.o, M Italion national, bo toro a British Military Orurt at 
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Atragola on 20th and 2lat May 194-6; th~ Dachau Conventrat1on Oq 

oaaej the i»Jericnn trial ot Joham Melchior and Wolter Hir1ohelmlm, 

· (see· above); ~bs~quent Proceedings caaea Hoa~ 2, 3,· ~ and 10, and 

the Canadian tril.\l ot Jahann Heitz betore a·:talitary Court at Aurich 

froo 15th to ~th Morch, 1946. 

( v) The Rip.ht to Pair Trio.l 

A 1u1ber ot proyisiona de,11 with the ril#lt to fair trial. The. 

Geneva Priaonei-e of Wor Convention provides u :follon in Articles 

60 to 67, wiich cor.Jprise the contents ot the section headed •Judicial 

Proceedings" 1 

Article 60: 

"At the oC£D3Jlceoont ot a judicial heorins against a priaoner ot 
war, thedotaining Power shall notify the represento.tive ot the proteoUng 
Power as soon a.a posaible, Md in aey case before the do.te tixed t01: the 
opening ot the heari~. 

The said notification shall contain the to~ ~6' 

Civil status nnd rank ot the pi•isoner. 
Place of residence or detention. 
Statecent of the charge or ohorgea, and of the legal 
provisions o.pplico.ble. 

It it ia not possible in this notituation to .inMcate part1culara 
ot the court \\hich will try tho case, the date ot the opening ot the 
heQl"ing nnd the place ·where it will take place, these particulars shell 
be furnished to tho representative ot the protecting power At a later · 
date, but 48 soon o.s possible o.nd in 41'\Y cnae o.t 1011st threo weeks before 
the opening of the hcQl"ing." · 1 • 

J,rtiole 61: 

"No prisoner ot war shall be sentenced without being given the 
opportunity to defend hmselt_. 

J 

r 
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. . 
No pria>Mr Slnl.l bo oornpolled tu t.dmit toot be is guilty ot the 

ottonoo of whioh he is o.ooused. " . . 

4l"tiplo 621 

"Tho pr;-ieo m r of v:ru.' shal 1 h.a vo t re right to be aasi atod by e. 
qualifiod odvooato or his ovm choioo, nnd, if neooesa.ry, to havo rooouraa 
to the otfiooa ot a oompotont intorpretor. Ho shall bo intormad ot his 
right by tho do~o.ining Powor in good tim:> before tho boa.ring. · 

Failing a ohoioe on tho pa.rt of the prisoner, the protecting Power 
IDa.Y procure an advooo.to for him. Tho dotaining P0 W8r shall, on tho roqueat 
ot the protooting Puvror, furnish to tho lattor a list of porson,s quo.1.it'iod 
to oorduct the ~ofonoo. 

Tl¥:> reprosontn.tivos of tho protooting Powor shall havo the right to 
attend tho hoe.ring of thl oa.so. 

The only exooption to this rulo is where the hearing has to be kept 
secret in tt:io into.rests of the oa.foty of tlle Stai;e. Tho de~aining Po1V8r 
Ytt>uld· thon notify the yrotooting Pov.ur 0000.rdingl.y." 

Article 63: 
. . . . 

•A sentonoo shall only bo pronounced on a prisonor of war by tho 
aamo tribunals anu. in aocordanoo with tho same proooduro as in the oaae 
of persons bolonging to tho a.nood foroos of tho detaining Power." 

Article 64, 
11Ewry prisoner of wor shall havo the fight of appeal against any 

sentonoe against him in the sanio manner as persons belonging to the 
a.rmod forces of too do t :.i.ining Powe·ri 11 • • • • 

Artiale 65, · 
"Sentonoes pronounoo<l against prisoners of' war ·sh.all be ()()IDl]'Unioe.tod 

inmadiatoly to 1tJO protooting Powor. 11 

Artiole 661 ,· . 
· . .. ,: ·. 

"If santonoe of doath. is passocl on a prisoner of wo.r, a oCIIIIJIJ.nioation 
setting forth in ·dotail tho nature arrl t _ho oiroumstanoes of tho of,fenoe 
sh.all bo ~essod as soon as possible to t ro representative of the 
protocting Power for tro.nsmission to tho :Powor in wb:>so a.med foroes tho 
prisoner served. · · 

Tho sentonco shall not be cnr.riod rut boforo tho expiration of a 
period of .at least throe 100nths from the do.te of tha roooipt of this 
0010111.mic~~on by the protecting ra.vor." . 

Artiolo 67: 

"No pria:,nor of ,:w:.l:!' rrcy bo dopri-:ro.~ of tho bonofit o,f tho provisions 
of artiolo 42 9f, the pre~o11t Oonvantion ::\8 t~ result of a judE9Mnt or 
otmrvrisoe " ~l) 

Ally trial in which tho allegation is mado tho.t pria>nera were shot . 

wJ.thrut oauso is, of oours.o, an illustration of tho violo.tion of the right 

to a fair trial. In soroo ca.sea, hov.c~r, the right .to a fair trial has 

boon discussed in further detail. Roferanco is made to too following 

. "-----·------_(_l_)--Art--io_l_e_42_1L'3,,,,_-s~d-ovm-~tTh-e right of prisoners of war to r.iake petitions to 
the captor authorities on 1 to brine the notice of the protecting Power 
to such petitions. 
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vial•• 11bo trial ot Karl-Hana Ho1111Mn Klinge, botoN tho 8'1FIIIDO 0Qlut 

ot Norway on tm 27th Febrwuy 1946; tile tr1al ot Karl j4am ColJml am 
~ • • I • I 

13 othore botoro a Bri ttah Military Oourt at \fuppc,.rt;al, from 15th to 21st 

Kq 1946J tho trial ot Hoinrioh JQoin and lit. othon botara a Bn.tiab . . 

Military Court nt Wupportal &om 22rn to 25th May 1946J the trial ot 
' •, . . 

Gene,r&l ~otor Al.oxander Priedrioh Willy Soogor C.aoe a'bovo) J the trial 

ot Gone raJ. Tomoyuld. Yamashita ( aoo .a.bow); the tr.I.al. ot 11,aao Dato .· . . 
an~ 7 9t hara botoro an .1111V3rioan 11111 tru.-y Oomniaaion a.t Shanghai, tram 

. . 
lat to 22nd July 1946; tho 1ir1al of Tanaka Hiaalc:aau and 5 others, 

~tore on American MUi tn.ry OOJmd.aaion at Shanghai from 16th to Jlat 

August 19lt6; tho trial ot Shigo~ Sa.wach Md 3 others, before en Ameri.oan 

· IW.itary Comniait>n. ~t Shanghai from 27th February • 15th April, 19lt6 and 

also the trial. ot Oswald Pohl and 17 others, (Subooquent P1'>oeodinse o~ 

Ho. 4. 

'nlo abovo trials show, inter alida that all typoe ot priaonere, 

even captured guerillo.s aro entitled· to somo 1'01111 ot trial betore beiDg 111&1,Je•W 
to ozeoution or severe punial'Dent. 

{ vi) Religicua Riahta, 

The religious rt.,#lte ot a. prisoner of Wat" a.re pn>teoted b)P Hague 

. Oonvontion, Artiolo 18 and ~ ... ColinAtion.· ~ l.'- 2:b.M ~ 

as followas 
. . 

Hyuo Oonnntion1 Artl.ol.e 18 s 

" Pria:>ners ot war shall enjoy oomplete liberty in the exeroiao of 
their religion, incilucling attendanoe at the aervioea ot their own oturab, 
on the aole oondition that tboy oomply w1 th the polioo regulations 
iaaued by the military authorities. 11 

Geneva Oonwnt:Jton1 Article 161 

" Primmre of war shall be pend.tted oomplete freedom 1n tl'D 
performance ot · their rel :f.gioua duties, inaluding attenilanoe at the 
aervioes ot their taith, on th.e sole condition that they oomply witb tho 
routine and polioe regUlatione proaoriied by tho mUi tary authorities. 

111.niatera ot l'311gion, .who a.ro prisoners of war, whatever ~ be 
their d,enomination, shall be al.lowod freely to minister to their oo-
religionists. " 

At"tiole 18 of the Hague Oonwntion appears among t~ee wh:)se 

violations is &l.leged in the fhb~q.ient Prooeedings trials against 

Oarl JCriauoh and 22 ott'M!re, and Altried Krupp von Bohlen urn Halbaoh 

an:l 11 others, (Hos. 6 and 10,) 
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In the tria.l of Oswald Pohl and 17 others, (subsequent Prooeodinp 

Oase No.4), it ·1~ allogod, intor a.lie.. t~t Genova Oonvontion, Artiolo 

16 was · violated by w.rioua of tho aoouaod. 

( yil) P5s>porty Right~. 

Article 4 of tho ~o Oonvontion provides that all tbo personal 

pmperty ot prisonors of wnr, "oxoept arms, horses and military papon, 

romain tboir property". · Artiolo 6 ot the Genova Oonvontion providoa 

as follows, 

11All poraonal ot'foots ao:l artiolos in yoraonal uso - exoopt ~, 
b:>raes~ military oquipnont and military papors - s)lAll remain in tho · 
poaaossiDn of priaonars of war, au v.ltll au their metal helmets and 
gas-maaka. 

SUM ot nionoy oarriod by priaonors 'l'lJB3 only bo takon ·from tbom 
on the order of an officer and attar tho amount bas boon reoorded. 
A. reooipt shall bo given tor thom. SUms ttus impowned shall be 
pla.oed to the account ot ea.oh prieonor. 

Their identity tokona, bad.gos Qf rank, deoorationa and artiolos 
of value ma;y ~t be .takon from prisono rs. " 

Examples of tho proteotion of these rights are afforded ~ tho 

·trials c£ Giulio Oldani, and of OewaJ.d Pohl and 17 others, (Subeoquont 

P.roooedinga No. 4),(soa a.bovo). 

(vi.ill 9&vto Rights. 

A.rtiolo 3 ot the Gonava Prisonors of War Oonven_tion l93a down: 

••• •• prisoners retain thoir Ml civil capacity". It has been 

impossible, t¥>wevor, so far, to find a trial which would throw light 

on too significenco of this ·~r>visione 

( ix) 1'he Rignt oot to be put to Slawrz. 

Artiole 27 of the Geneva Convention providos, 

II BelligorenttJ mey employ as worJanon prisoners of wnr who a.ro 
physically fit, other th'lll officers arn p ersons of equiv.:uent status 
aooording to thoir r .:ink and tholr ability. 

Novortholess, if officers or persons cf equivalent status ask for 
suitable w:,~k, this shall be four» for thom as to.r as possible. 

Non-oomnisaionod officers v.ho a.re prl.11omrs of war rM.Y be oompellod 
.to undortalca only s14>orvisory work, unloss thoy exprossly request 
remuneratiw oocupation. " 

Novertholess, there aro limits to the extent to which ttm labrur 

of prisonors of wo.r ml:\Y be used by tho capturing pov~r. Trials whioh 
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uiu Nlcvant in oonnootion ~th the rl.ght of priaomra ot ,~ an4 otbare 
• , .t - I 

R:>t · to .be p.1t to elnvory inoludo tt¥J trials of Erho.rd Miloh, Joaot 

Altstottor W1i 15 othore, and ot Oswald Pohl ani 17 othera, (SUbaecpont 

Prooeedinga Oasoe Nos, 2, 3 and 4,). 

5. rm Siok onci Wounded. 

Spooial . rovieion is made tor tho protection of tho aiok and 

wounded by · the Genova. Convention o~ 1929 for tho Amolioration ot tho 

Condition of th, Woundod and Siok in Armies in the Fi.Old. Ot this 

Oonventiori, tho following artiolee have beon quoted 1n war orimo trialai 

Article 11 

" Offioors and soldiore ani other persons officially attaohod to t m 
aimed foroes who a.ro wouniod or eiok eha.11 bo respeoted and protected 
in all oircnnstanoos; thoy shall be treated with tunanity am oa.red . for 
meclloall,Y wit,1cut · distinction of nationality, by the belligerent :Ln 
whoso power they mey be. 

NoverthBleae, too belligorent who is compelled to abandon woundod 
or ·81.ok to t ha enemy, ehal.1, os far as militaiy oxigenoioa perm1t, 
leave with them a portion ot his imdioal personnel e.nl material. to bolp 
with thoir treatment," 

Article 19: 

"As a compliment to Switzerland, the heraldic amblei;n of tho reel 
oross on a white grcund., formed by reversing the Pod.oral ooloura, 1e 
retained as tho omblom ard distinotivo sign of tho medical service of 
anood foroos. 

Novortholoss, in tho :,aso of oountrios which alread¥ use, in pla.oe 
of tb:> Rad Cross, tho Red L'resoont or tho Rod Lion and SUn on a white 
grcum o.s a distinotiw sign, thoso ombloms aro also reoogniaed by tho 
terms of the presont Oonvontion. 11 

Article 201 

" The omblom shall f'iguro on tho flngs, a.nnlets, ard on o.11 material 
belonging to tm modiool. sorvioe, with tho ponn:lesion of tha ooq;~'.;ant 
military a\l thori ty JI 

Artiole 22: 

"Tm distinctivo n g of tm Oonvontion sho.11 bo hoisted only over 
such medi.col formations a.rd e ato.blisbnonts ns aro ontitled to bo 
respeotad undor tho Conwntion, anl with tho oonnont of tho military 
a.tthoritioe, In fixed astablishr!Dnts it shall be, am. in mobile 
formations it ma.v bo, acoompaniod by tho ootional tlag of tm bolligorent 
to whom tm formation or oatablistmont belongs, 

Novortheleea, medical formations which havo fallen into tm na.nds ot 
tb> enomy, so long a.a they a re in that situation, shall not fly any other 
flag than tho.t of the Oonvo nt ion. 

.. 

• 



-,, -
Bolligeronta ehru.J. tolco tho noooaa~y atop" so for o.s militaey 

exigenoioa pomit, to ma.ko clearly viaiblo to tho onol!\Y torooa, whether 
land, air, or seo., tho diatinotivo ocbloms indioating modiool tonnationa 
w oatabliahmonts, in order to avoid tb:l possibility of any otfonai.,e 
action. " 

In Artiolo 2 of tho Convontion it ia eta.tad thats 

" Bxoopt as roiJnrds tho truatr.MJnt to ·bo provi.dod for tblm in virtuo 
of tho proooding artiolo, tho wounded am oiok of an tL1'll\Y who fall into 
tti> han4a ot the onomy shsll bo priaontJrs of war, an:1 the genoral 
provtaione ot. intomationo.l law oonocrning priaomrs of war •hall bo 
applicable to thorn. 

Bolligoronts ehol.l, nowovor, bo froo to prosoribo, for tho bonot'it 
of 110undod or aiok priaonors, suoh arrangements a.a thoy mO¥ think tit 
boyonl tho limits of tho oxiating obligations." 

Bxamploa of tho protootion of tbo rights of tbs sick and woundod 

are pm vided by the trial of KUrt Mayor botoro a Canadian Milito.ry Oourt 

at Auriob from 10th to 28th Dqoomber 194-5; tho trial of Ca.pt. Wodomi 

Shirozu and 35 otners ooforo an Australian Military Court from 2nd to 

18th Jonuo.ry 1946 a.t Ambon o.rll from 25th JanUl.ry to 15th Pebzua.ry 1946 

at liorotni; tho trial of Lt. To.i.suko Ka.wammi ond 8 otbora boforo on 

Australian Military Court at Morota.1 from 5th to ll+th Fob.ruary 1946J 

tho trial of Hiroshi i\lnii, beforo an Am:lrioan Milito.ry Com:niesion at 

Yokohama from 28tn Soptombor to 31st Deoembor 1946J and the tri~ ot 
• I 

Kurt Studont beforo i. Britiith Military Court a.t J.nr1Qlxug f'rom 6tb "er 
10th May 1946. 

6. Kadio~ Porsonnol • 

.- r.rovision is ma.do for ttx, aafoguo.rding of too porson&l. seourity of 

mdicol porsonnol by Articles 6 and 9 of the Genova Convention for tho 

Amelioration of too Cordition of thC:1 Wounded and Sick in Armies in tho 

Fiold, 'l'bioh provide a.a follows& 

Artiolo 6: 

· " Mobilo mdioal fonn . tiona, thot i8 to oa.y, those vml.oh. aro intornod 
to aocompany a.rmios in tho fiold, a.rd tho fixod ostablistnonts of tho 
modical. servioo shall bo rospootod a.nd protootod by tho belligerents." 

Article 9: 

"The personnel eng· 3od oxclueivoly in the collection, transport and 
treatment of the wwndod and sick, ...-nd. in the odmlnistra.tion of imdioa.1 
fo.nnations ord est· blishul3nte,nrxl chuplnino attached to a.nnios, eho:l.l 
bo respootod and protootod uaner all oirrumstanoos. If thoy fall into 
the tnnds of tho onofl\Y they shal.l not bo treated a.s prisoners of war. 
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Solclio.ra apaoielly tro.i,nod to bo amployod, in oaao ot nooo1111ity, 
ae auxiliary nuraoa or atretnher-boarors fo~ tho oollootion, transport 
and troatmnt of ti'¥> woundod a.rd a iok, and furnished w1 th a proof ot 
idontity, stall onjoy tho samo tl'Oatmont as the permanent modioal 
porsonnol if' thoy arc takon prisoners whilo oo.r.rying out those tunotiona." . 

It will bo noted that JOOdioal personnol aro not to be treo.tod as 

priaono.ta of' war on oo.pturo. 

Retorenoo is mado in this a,nnootion a.l so to t .1e trial of Kurt 

Student, roontioMd abovo. 

Z• Oapturod Spies. 

Artioloa 29 nnd 30 of too HL\'- ;ue Convontion mkes tho following 

provisions relating to oapturod spiea: 

Article 291 

" A peroon oo.n only be oonsidorod o. spy when, aoti~ olandeatinely 
· or on talso protonoos, ho obtains or omoavours to obtain inf'o.nnation 
in tho oono ot oporationa of a bolligorent, v,ith tho intention of 
oo~ioating it to tho hostile party. · 

Aooordingly aoldi'8rs_ not wonring o. disguise who haw ponatrated 
into tm zone of opero.tiona of . tho hostile a.my for the purposo ot ob-
taining information aro oot oonsidored spies. Similarly, the following 
aro oot oonsidorod apiess Soldiers and civilians entrusted with tho 
delivery ot despntohos intaMCd eithor for their o,-;n O,ffl\Y or for tho 
OnOJI\Y' s a.nt\Y, aid .carrying out their mission openly. To this ol~s 
likewi.so belong peraons sont in balloons. for too purpoeo of ~rying 
diapatchos am, generaly, of maintaining oomnunications botwoan the 
different parts of an aney or a territory. 

At-ticil.(I 30: 

A spy talcon in tho o.ct shall not bo plinishod without previous trial." 

Trials whidl aro rolevo.nt in this connootion aro the "Almalo Trial." 

(mentioned abovo)J too trial of Worner Rohdo al'll. 8 others before a. British 

Military Tribunal at ·1upportol froo 29th Mey - lat June 1946; tho trial 

of Karl Maria. von Bohron bofore a British Military Crurt, at Hamb.lrg, 

from 28th to 31st Mau 1946; ard tho trial of Lt.Gon. Takoo Ito and 8 

others bofora an Australian l ilitary Court at Rabaiu on tho 24th Mey, 

1946. 

• 

,. 
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0, 8ffl§l95i'J IN WHICJI THE RIGHTS OP THE AQOUSJiD 

AND THE RI<fflS OF THB VIOTDIS MAY BB SAID \l) 

HAVE OONPLIO'l'BD Kr THE TIMI OF THB OPPBtm. 

le Engpt qt Roaponsibility ot aOonngpcior 

for Otfenoea Oonmd.ttod \ty; hie Troops. 

The text ot this part of tbs Roport is oontainod in Doo.III/112 

pages 1 - .31t. 
,I 

g. Othor Domas of -Liabilityt 

It ~uld mt be entiroly irrolovant to inoluda a.t t~• point ■omi, 

invoatigation of tho vnrioua ~ in whioh alloged war oriminal.a 9'f bo 

found guilty of offonooa ~hioh oonstituto violations of human rights. 
. . 

, , Suob liability mey o.ttaoh to various other oatogorioa of persons apart 

fran the poraon vho a.otwllly shoot::, tho prisoner of war or atrUcoa a 

oonoontration oemp ima.to. Tl:1o following paragraphs set out aome ot 

tm oe.tegorioe whoso logal. status will bo invostigo.tod bll'O. 

( 1) fo,rapna v.po koop watoh v.-hUo a on.mo is oorrmittod. 

Trials wbioh aro rolovant in this oonnootion aro: tho trial ot 

Karl ;.darn Golkal arn 13 0th.ors, ooforo a British Military Oourt at . . . 

W11pportnl, from 15th to 21st l.tay 19461 and tho trial of Wemor Rob3.e 

oni 8 othors, bofore a British Militury Tribunal at Wupporta.1, from 

2')t.'l M03 to lat Juno 194-6. 

In b:>th ot theso trials, the offoncos al.iegod and proved was 

tho illogtll. killing of a prisonor of wo.r, but the varioua ooousod 

wero mt all implioatod in thG soma uu:y. Por ina tanoo, SOU¥) of 

thall Ylore ahown to havo stood by whilo prisoners wore shot or injeotod 
. . 

with ·a lethlu drug. Tho Judgo Advqo=itg noting in the aaoorvl of tho 

tr1ala, 1n don.ling with too moaning of the tom "oonoornod in the 

killing", mioh a.ppoarod in tho chnrgo, oxpla.:Lnod that to bo oonoerned 

in a killing it wna n0t neooasary that a poraon should aotuol.1.y bavo 

boon prosent. Nono of tho aoousod wan aotually oh.:irged with ~ling any 

ot tho dotiJm oonournc:: d.. If two or moro mcm sot out on o. m.irdor and ono . 
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stood halt a milo a.way from ,~"hero tl'¥l actual nurdor was ooD'IDittod, 

porhaps to koop guard, al thcugh ho wo.s not a.otually prosont whon tho 

JIIUldor was dona, it ho wn.s to.lcing part with tho othor oun witl1 tho 

lmowlodgo that that othor man was going to put the killing into otfoot, 

than t¥J was just a.a guilty ~s tho parson who tirod too sb:>t or dolivorod 

tho blow. 

( ii) Parsons mo paEs on orders from nbovo. 

Tb:>ro he.vo also bocn casoo in whioh an aocuaod has been found 

guilty of offoncos although ho vma only implioatod in too or1nJ insofar 

as he paasod on to his suboroinatos orders f'or its perpotra.tion whioh 

he had rooeiwd from his superiors. 

(iii) Parsons who partioipnto in lynching. 

Thoro haw a.lso boon ca.sos in which varicus aoousod haw oontriwtod 

to tho killing of l\ viotim without it boing oloar which ono actually 

dolivorod tho fatal shot or blow. Ttius, tho Eason Lynohing Oaso, (trial 

of Brioh Hoyer am 6 otoora boforo a British Milita.ry Court tor tho trial 

ot War Criminals at Esson from 18th - 22nd Dooombor 194-5), involved 

neglect ·., of al.liod prioonc rs ofl wo.r on tho po.rt of a Gorman privato 

who had tho duty to act as thoir oscort, and lynchil'l[; on the part .of German 

civilians who took part -in thoir killing. It v,"tl.S shovm that as tho 

prisonors of war wero rnarchod through ono of tho main stroots of Esson, 

tho orowd round thorn grow bigger and started hitting them and throwing 

stones and stioks at th.om. Vlhon thoy roo.chod tho bridgo, tho oaptivos 

woro evontually throv.n over tho p:iro.pot. Ono v.-as killed by tho fall, 

others v,,oro killod by shots from trn bridge and by roonbors of tho omv,d 

vh> boat ard kiokod them to death. 

It was tho subnission of tho prosecution that ovary person who, 

following tho inoitanent to tho crowd to murder these men, (givon by 

Oapta.in Hoyer, arothor of too accused i'Alo v.-as fourrl (9J.ilfy1y, voluntarily 

took aggreeeivo action against any ono of the throo o:i.rmen, was guii ty 

in that ho was ooncornod in tho killing. It was imposaiblo to separate 

any one ot these oots from anothor; they all modo up what is knovm aa 

lynching. Prom tho moioont thoy loft those oo.rra.okB, the mon woro dooiood 

(1) Seep, 4-0. 
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and tho orow:l know thoy woro doomed and ovory po.non 1n that Ol'Owd 1'bo 

atruok o. blow was toth morally ond oriminally rosponaible tor the _ 

doathll ot tho tnroo J?W)n. 

Tho military oaoort waa eontonood to iq,rieomont for S yaara tor 

rot'ro.i~ing from intortoring_ to protoot tm oaptivoa umor tm oharp. 

Throe ot tho civilians uoouaod 1n tho trinl woro aentonoed to dea,b by 

hanging and eontonoos of impri.aorr.rlnt tor lifo and tor 10 yean; the:, 

were t'cund guilty booauae oa.oh ono at them had, tn ono tom or another, 

taken pa.rt in tho ill-treatment which ovor.tuall.y led to tho death& ot the 

viotime, although a,gainat none of thoso aoouaod had it lxton oxao1;ly prowcl 

that ho bad individually shot or givon blow whiob oauaod tho don.tbs. 

In ttv.J tria.1 of Ho.no Ronoth nnd 3 0th.ors bot'oro a Britiah Military 

Court o.t Blten from 8th to 10th Jan.uazy 1946, Hone Ronoth, Hana Polgrim, 

Priodrioh Wil~lm Grabowaki al¥i Paul Hermnn Nioko, at _ the timo ot tha . 

alleged otfemo, t,'Al policemen and tvro ouatoms otfioiol.a roapeotiftly, 

woro aoouaod ot oomnitting a wo.r orilno, "in that they at Blton, Geftllal\Y, 

on 16th Septombor 1941+, in violation of tho laws ond uaagoa ot' war, woro 

oonoernod ~n ttm killing of an unknown ~,J.liod o.i.nnan, o. prieonor ot 'RI'"• 

ill ploadod rot guilty. 

It Wt\.8 allegod that a British pilot oraahod on Geiman sou, am 

attor omorging from his mooh1no unturt was a.rrostod by Ronoth, then 

attackod &Bi beaten vii.th fists aoi ritloa by a. mmbor of people inoluding 

the other three aoousod. • Ronoth stood aside tor a while then shot the 

pilot. 

All the aaouaod wero fruni guilty. Ronotn waa sentenced to death 

by hanging, ard Felgrim, Grabowski and Nioko to imprisol'1118nt for 15, 

10 o.nd 10 Ytia.N respootivoly. Tho eentonoos wo.ro oonfirmod and put 

into etteot. 

Baro, aa in the Eaaen !Jmhirl6 Oo.so, aeTcral pcll'80na- llh., oontributed 

to tho doAtha ot a }W'1sonar ~ ,_. wore ol1 bald roaponaiblAt ~ hf.a 

tlll'dar, tbough not punished alike. 
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(&v) Instigators. 

Sb:>rt ot o.otunlly ordoring offonoos, o.n aoousod mey bo fa.ind guilty 

booauao d hi.a having, in soma ~. instigo.tod UB porpGtre.tion. Ttua, 

in tlVJ Baaen Lynching Oaao, reforrod t.o e.bovo, th.e p.rosooution allegod 

that Hoyor had g1von to th.o oaoort instructions th.at thoy shO\µd talcxt 

tho priaonora to tb> noarest Mtwo.f'fe unit for intorroge.tion. It was 

sul:lld.t'tod b,Y the Prosooution that this order, tit>ugh on tne taoo of it 

oorroot, waa givon cut to tho oaoort from tho stops of th.o bo.rraoka in 

a loud voioo ao th11t ti¥> arom., which had ga.therod, oould ooa.r and YOuld 

know oxaotly what was going to tako placo. It was alleged that oo bad 

ordorod tho oaoort mt to intertore in any w03 v,1.th tho oro\'d if thoy 

show d molos1; tho p.ri. sono rs. 

Hauptmann Heyor o.dm:lttodly novor struck any physical blow agllinst 

tho airnl>n at all. His part in this affair was an entirely vor~ai oneJ 

in tho submission of tho Prosooution this was one ot thoso oasos of words 

that k:111~ and he was au responsible, if not more responsible, for tho 

deaths of the t hroo man as any one olso oonoormd. 

b Prosooutor expressly stated _that he was not ·suggesting that 

ttB mre fact ot passing on tho seorot ordor totbt osoort tho.t thoy 

sb:>ul.d not intortoro to -~rotoot the p;-isomrs against the Ol'Owd was 

auf'fioientl.y prox.imato to the killing, S> that on that alono Hayer was 

· oonoemad in the killing. The Proseoutor advised the Court that, it' it 

was mt satisfied beyond reasonable doobt that ho had inoited tm crowd 

to lynoh tbese ainoon, he was then entitled to acquittal, but if the Oourt 

waa s'-'tisfied that ha did in fnot any these people v;ero to bo shot, ·o.rvl 

did in tact incite tho crowd to kill tho airmon, than, in the sulxai.ssion 

of tm Prosecution, he was guilty. 

Tt¥1 Prosewtion rof'e rrod to too rule of Bri ti.sh lllw in vhioh an 

instigator ~ bo regnrdod as a i:&-inoipal.. Too atna held good in this . 

oaee it' a man inoitod sorooono oleo to OODll\it a oriml ani that o.riJoo was 

oomnittod. Although too person who inoitod V/aJJ oot prosont v:hon the 

orimo wn.a oonmittcd, ho wos triable and p unisho.ble as a principal and it 

me.do n:> dit'forenco in this r espect whethor the trial took plo.ce under 

• 
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British law or under tl.e Regulations for the trial of war criminal.a. 

The Court sentenced Heyer to: death by hanging. 

· (v) · · CCG1D0n Design and tne General Principles ot 
:· . W,abili tJ · 

. 1'.he ~&graphs eet out above are not intended to exhaust all aspects 

of complicity in wo.r ori□es. For instance, it baa not been pouibl.e, due 

to shortage of tice to deal with tho many interesti~ disouaaiona, 1lh1oh 

have taken plaoe during various trio.le, on the question ot the liab~tr 

of persons who concit crioes Ythile acting in pursuance ot . a ocanon ~ 
, . 
' . 

(See for inst~oe the Belsen Trial, the Trial ot Mu-tin 
I ' 

Golttried Weiss and 4l Others beto~ a Military Goverment Oour~ ·at . 
. . . . 

Dachau, Genwv, · from 15th N~vember to 13th December, 1945, ( the Dachau 
. . 

'l'rial) :and the Trial of Hane ~tfuldisch and 60 Others before a Military 
' . 

Government Court at Doohll.u, Gemal'\Y, from 29th March to _llth Kay, 194,6, :. 

(the Meuthausen Trial)). 

Further, the general principles governing the liability of aoceuoi'iea 
I ' • 

·and of aiders and nbettors have often been discussed during trials. (See 

for instance the Trial ot Franz Schonfeld and 9 Others before a · : 
British Military Court, Essen, tram llth to 26th June, 194,6. · . 

(vi) Pers·)ns guiley of Attempted crime 

Some recogniti•m has been given to the possibility that a ~rson ~ 

be guiley of a . war crime even, though he raerel~/ attemj>ted t/ COJDDit an 

offence and the otf ence was never completed. Thus, arti:cle· :4-• .of •;t~ . 

Norwegian Law of 13th December, 1946, on tht: punishlrent of foreign wez­

criminals, pr-:rvides that: 

"The atteopted corniseion of any crir.ie r eferred t o in ~icle No.l 
of the present law i s subject to the sw:ie pu~,s~nt ~s an accomplished 
aot. Complicity is l~kewise P':lnisha.ble." 

• I 

Again, ~icle 13(1) or a Yugoslav Law of ·August ··25th, 194-5-~ which 

·provides for the trial of war crim" no.is end · traitors, · layB down thats 
. ·, 

"An attempt to cor.oit acts outlined in · this Law shall be punishable 
as a c omplete criminal · act." · · 

umer the Dutch Extraordinary Penal Law Decree ~f December 22m., 
194-3, (Statute Book D. 61), a.n attecpt to ·cormt a war crice ia ecpuly 
punishable Trlth the crime itself. : 
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Regarding tho degrees of implication in wa.- ori;nea, Brigadier 

General Telford Taylor, in hia address to the 5th IntorMtionoJ. Criminal Law 

Congress, · anicla 

"Now thio oonoopt ot oonapiro.oy, at bottan, is oerely ono mniatoato.tion 
of n problaa which is basic in nll aystC?!ll at pcnnl lo.'7J what dosroo 
of oonmoti·on with o. oriJ?o mat bo osta.blishod in ordor to o.ttributo, 
to r. defendant, Judicinl guilt? Othor JntLnitost£\tions ot this aone 
quootion nro the doctrines of prinoipnlo, o.ooeooorioo, nnd o.ooot1plicos, 
~1c.1 of ntt~ts. . 

Intomo.tiono.l. ponal law with respect to this quootion is moat unsettled. 
Tru;o, tor eXODple, the doctrine ot attempts. Neithor . tho Ho.guo nncl Geneva 
Convo~~ionsil not the _London Charter, nor Law No. 10 contion attqts. 
Dooo it to rm tho.t nn attempt to ca:it1it an inter:nr.tional crime 11 not 
it09:J,f a ~? I should not think so. Lot us noou:.10 thA.t a aolclior 
io l'.oout' to shoot an UM.med and innocent prisOnor or ml%", but ia hmaelt 
onpt_ured with hi,a pistol poised Just in time to provont tl\e ehootin,g. 
I oolieYe tho.t, under internal. or international pon:u lnfl, }lo could be 
~htly accused of the attogpte4 r.urcler ot a prisoner of Tm.re 11 

3,. S9E2rior Ordo~• . 

1'ho toxt of the section on Superior Orders, is contnined 

on po.gea 35 to 56 ot Doc. III/112. 1'he trio.ls ilalf'errod to in those pages 

do not, ot oourso, by 81\Y peo.na exhaust the instr.noes in uhioh the detenoo 
I 

of superior orders has n,oeived the o.ttention ot oounsel, Judge i'l,dvoco.te 

and the vnrioua courts trying w.r oriciool.a. 

4, Logal.it,Y under MwuoiR~ Lflw1 

• 

1'he aonae of duty to obey the ln\7 of one' a oountxy· ia l;ikely - ._,) 

to ·oe core abiding thn.n the &OJ'\Se of duty tm1ards the ·orders at n superior 
' 

officer, but is probnbly in TJMY oircumotMCes leoo intense.·' Hore . 

r.~r-.in, honever, tho po.th of nbsolute justice ht\s · 11ot r.l'wcya · bcion eo.sy · to 

find. 

The r.runi.cipnl ent1otments quoted in connection ,-,1th superior 

ordors (see dOOUDent III/112, po.gas 35-37) o.re, in {'. oonse, l'.ll rolevant 

in this connection, o.nd in to.ct, tho Belgian ln\"1 of 20th June, 19 

rclo~t to the ooopotonoe or Militnry Tribunnls in the r.10.tter or ue.r 

crinea nctunlly includes the words: "The fact th..".t t~o o.ccusod noted 

in nocordo.noo '71th the '?revisions or enooy lnm or rogw.ntions" in 

sottill8 out the circw:lStanceo wioh oonnot be regnrt1ed ns n renaon 

for juatiticntion of orines. 
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Arttcle ,3 ot the Prenoh OrdiMooe ot 28th August, 1944, has a 

-1cllarly worJed 11roviai.Jn • 

. Again,.u-tiolo 13{1) of a Czcohoalovak Law of Jonwu-y 24th, 1946, relating 

to the puniehment .:>f war oritdnals Md trait~rs, ate.tea thnti 

NAota punishable wner this law are not justifiod by the tact that 
they wore ordered or pem1 tted by the provisions of any law other than 
OzechJalovak taw or by organs set up by any state o.uthority other than 
tm Czechoslovak, even if it is olaiDed tho.t the guilty person regQl"ded 
these invo.lid proviai .•ns aa legal". 

&Ota wore juatitiod in tmir own n.mioipal la roooiwd oonaidore.tion 

in the Belaon triol. In hi.a argumant 1n dofonoe of all tho aooueod, 

Colonol Sm1.tb aulmd.ttod that wherover thoro was ~ oontliot botwoon 

Intemational Law and the law of a part;iQ.ll.ar ex>untry it waa the duty, 

ot tho o_itizon of that country to oboy his natio~al law. 1or that 

tho.re was ovarv:bolming logal. aut:10rity from whioh ho solootod two 

oa.sea. The first was that ot Kot'tonson v. Peters houd in 190, in 

tno SoottiabKigh Oourt ot Juatioinry (8 Sosaiona Oases, 93: 4-3 Soottiah 

Law Reports 872). . ibe British Pai-liazmnt had pasaod an 1Lot prohibiting 

certain toms ot fishing in the who ,o of tho Moray Pirth in Saotland, 

inal.u~~ a. oonaidera.blo area boyarv:l the rooognia~ limits of torritor1.al 

waters. · A No.rwogian tiab>d wtaido territorial. waters, wt within the 

area cove.rod b,y tho Sto.tuta. Ho was oonviotod in a Soottiah Oourt 

am ,m, Htsb Owri of Justioiary o n a.ppclll. wwwnously hold that 

, .they "M31"tl mi oonocrnod as to whotb3r tho Statuto violatod Intomational 

La.vi or mt. f}\o Law of tho land, oxprosoed in M dOt at Parliament, 

waa birding on tho court a.rd they bad to uphold tho conviction. 

Counsel oonmentad that it Po.rlioment inadvortontly owratepp,d the 

limits ot International Lav, that was a natter not for tho ind1v1dual 

oitirian or jmge, or poliooman, rut for disousaion betwoen the 3>vemmonta 

oonoerned. 

The faots of tho aeoond oaso, Fong Ya.ro Ting v. United States (93,14-9 

United Statos Reports 698) hoard by the Supremo Court, WO.l"8 that Congroaa 
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paasod l vgiula.tion .rustriotirig Ohinoso inrnigra.tion in direct violation 

of a Troaty vtitb. China. Tho dooision VAS that tho proviaiona ot nn Aol 

of Congross paused in tro oxoroiso ot its constitutional authority 1:USt, 

it oloa.r arx1 oxplioit, bo uphold by tho Courts, awn in oontravontion ot 

the stipulations of an oa.rlior Treaty. 

Tho attitude of the Goman Cow-ts v,o.s oxo.otly tho sane. The 

p.rinoiplo that Whore thore wo.s a oonfliot botweon Intamationol Law 

and MW1ici1)al. La.w ttut oitizon was bound to oboy hie Ulnioipal. law did 

not diminisb tho responstbilHy of tt).o Sta.to tolmrds tho' aftendad State 

for its failure to ·nnko its 1ntornal la.vi oorroapond with it11 intomational 

o bl i f1-'\tionso 

Applying thia argum.rnt to tho tacts o f tho prosont OllSo, Oounsol 

suggested thL\'ii insofar o.s tho accusod oboyod or<lors, all these orders 

ware legol. 'l'ilJro hucl beun in Gemany a roost oxtr.'.lOrdinary sitwltion 

in which tooro v,n.s hot u.nd OO\.lld not nomally bo any oonfliot betwoen a 

lago.l. execut1,,o ordo r and ooo ill gal in too eon.so that a law did not 

permit it , In ttil vory firat atu.gos of Hitler' a regimo tho Roiohstag 

abo.rdoned all its powers nm Hitler boowna tho Exocutivo arn Legislator . . 
in one. Not only did tr' tlor himaolf 000bino all these )()?IOrs rut he 

al.oo dologatod them to ocrtqi n porsons wb:> were dit'e_otly reaponsibl~ t.o 

hi.mo Too ordera -,r each of those hod t l¥J forco of law within pi~ 

lW.ta, and among· tholr number \7.'.l.B H~er. By various sta,gos, 

Himn.ler bocnmo hoed of the police ., including too· G(latapo and . too .. S.S., 

and in 1943 ho booumo Minister of the Interior. Under · tho .Gonnan 

legal frwoo11.ork ho oould i.sauo an order vmioh na ouch hlL<l t~ _:force of 

law. Th.at v:as reinforcod by a l :r ,· of 1~~ :i;.-cbrua.r:, 1936 vmioh pi~ 

thCi Gestapo a.oo., i n f act, ,a ll police nctivitfo s boyond the roach of 

too law insofar ns t ooy woro of a. political no.tura. Tho substonoe 

of it was tha t oo a.ction un- e rlakan by t~ Gostnpc or .'by al\Y TIOlioe, 
• 

innofa.r a ~ i t had a polit ical chnractor, W:J.B subjoot to nny control of 

the court ·; o.nd,. 'oul'!"!Ol cornmcnt od, the word "polioo 11 hod a wide roo a ning 

in Germnn. Noit r rx,uld any pol ico notion bo quostioned by _anybody 

oxcopt a t t ho por il of hi.3 lif o. Counsol ooul<l not vr o<luco a l a w 

-' 



·• 

-45 -

legolia:lng th.a gn.s chambers at .i'waohwitz, but submitted that all 

thnt wu.s noodod r1na M order from Hinml.or sayi"3: "Haw a ga.s ohombor". 

That ordor was a law 'l.hioh ovary Gonnan had to oboy insofar as it 

oonoorned him. ln tho oaso _of tho a.verago Go.nno.n it was impoasiblo to 

havo th.a kirxl of oonfliot v,1.ioh might o.riso 1n Engl.am, whoro a man 

might question tm ordor of hia superior offi.oor and &t\Y: "You 

oannot givo mo that order under tho ~ Act. " 

In his ol~sing otatemont, tho prosooutor did mt deal w1 th tha 

prinoiplo involvod but simply pointed out that Oolonol Smith h.ad 

suggested that a. dooroo gave absolute por.or to the oompotent 

authority, so that any o.ruor that Himnler gave automatioally beoQIIIO 1-. 

whoreo.a an OXllllination of tho Decroo shov;od that it did oothing of tho 

kim. What tho Dooroo in .fa.ct did was simply to Bt\f that oases a,gai~t . 

certain privilogod bodios ~uld bo triod not in tbe ordinary ~s 

but in tho oourts of those privilogod bodios. It gave tho S. S. , 

am:>ngst other pooplo, immunity from trial in a.n ordinru-:t Court for 

mattora mioh tney considered to be ma.ttors of politics, Therefore. 

if tho on.mo agaimt Gonnan La.w whioh thoy oomnittod was one which 

Hinmler himsolf was ooMoning, in a.11 probability they would bo 

abeolved from rosponsibility. That v1o.s the moat tb.at could bo said. 

Could theso acts bo ar.ri.u to bo done um.er oover of authority whon they 

woro kopt soorot ovon in Gennany, and vrhon any rooords th.o.t wore kept 

wero oovored by tho woros "Spooiol Tro::1.troont"'I In his submission, 

there V/aB rx> protenco of legality about this prooedura. Evoryono 

in tho OaJI\JB knev1 th.at tho chily lll.lrdora v:uro wrong. 

In findi~ ,o of tho aoousod guilty, tho court oloru-ly rojootod 

this argUll'Ont put forwurd by tho defonco. 

A.lea relevMt in tnis oonnootion is tho trial of Robort Holzor, 

Walter Woigel and WilhDlm Ossonbaoh. botoro a Canadian Military Oourt 

a.t J\Urioh, from 25th Mnroy to· 6th April 1946. 

Inoofnr as tho co.sea involving denial of justice involved tho 

simple applioa.tion of the Gorman law, suoh oosoe ru:-o r elovant ha.roe 
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5. Nooo,aqity. 

Doaling with tm ploa of Noooeoity, Opponhcim-Lautorpaoht, 

Intorno.t~ona.l Lo.w1 Vol.II, 6th Edition (Rovisod), pp.183-184,, ato.toa1 

" A~ soon as uaogos of warto.ro ho.VO by custom or troaty ovolvod 

- .. . . 

1 nto lava of wo..r, they o.ro birding upon bolligoronte umor oll 
oirownstanoos arxl oonditions, oxoopt in tho owso of reprisul.s as 
retaliation against a. bolligoront tor illogitimato aota of warto..ro by 
too mmbore of his .armod torooa or hie othor subjects. In DOOOrdonoo 
with tho Gonmn prowrb, Itriogsra.o!Qn foht vor Krionamanior (noooaait{ 
in war ovorrulos tho IDWllYJr of \\tt.rf'aro , JD8I\Y Gorman authors botoro7 o 
World War wero al rowly maintaining that tho laws of wo.r loao thoir 
binding foroo in oaso of oxtrome nooossity. Suob a oaso v.us so.id to 
a.rt.so wmn violationa of tho lo.we of war a.lono offors, oithor a moans 
of oaoapo fr91D oxtrom danger, or tho real.izo.tion of tho _purpoao ot war­
nomaly, the overpowering of tho opponont. Thie o.lloged exooption to 
tho binding f'oroo of tho l~w of \7ar waa, oowewr, not o.t nll ganorally 
aooeptod by Gonnan wrUers ••• -. Tho prc.'lo,rb do.toe very f'o..r hl.ok in the· 
h1etor., of vmrto..ro. It originn.tod arxl found rooognition in thoeo 
time \'Alon vrarfaro ,1aa mt rogula.tod by la\78 of rmr, i.o. 3onerol.ly 
binling customa arn j_ntornational tronties, hit only by use.gos (Kanior, 
i.o. Brauch)· .... In our deys, ·howovcr, ,;arfaro is no longer roguio.ted 
by usages only, rut to a groa.tor axtont by laws - £inn rules reoogniaod 
either by intomationaJ. troatieo or by gonara.l custom.' Thoso oonvun­
tiornl a.n4 customary rules cannot m overrulod by neoossity, unless thoy 
o.ro framid in such a wo:y as not to apply t.o a oaeo of nooossity in aolt 
proaorvo:~.'-on ~ .. $ Ji.r-',;lulo 22 · 1J.'! tb:l RD@lQ Rogulation:J stipulates dis• 
tinotly that the righ~ of belligerents to adopt iooons of injuring the 
aneJl\Y is not unlimited, And thia rule doos hot lose its binding toroe in . 
oase of necessity. What mey bo ignored in the cuso of military neoeasity 
are ~t .tho la,m of war, rut only tho USOBOB cl war. " 

Tha plea. of Military Neoossity \raB raisod in tho trial _of Gunthor 

Thiolo Md Georg Stoinort bofore a Unitod Statos Military COJil1l1.esion at 

Augsb.lrg on 13th Juno 194-5. 

The accused, a Gorman Army ld.outonant aril Gronadior rospootivoly, 

mro charged with a vio~ation d' the Lay1s of war; Tho spocifica.tion 

against Tt-i:~.010 allogod that ho "did, at or noar Billingsba.ch, GonnM,Y, . . 

on or o.bout 17th April 194-5, wrongfully and unlo.wfully ordor that •.•• . . 

an i~rioo.n prisoner of war, bo killod: w::oh order WM thon ard thoro 

oxecutod 1?Y a rJombor of hie cor.rno.rd." It wus allogod that Steinort 

"clid, at or mar Billineabach~ GcnnMy, on or about ;I.7th' April, 1945, 

wrongful.l.' .'.lnd unlawfully kill" tho S:lm3 narood prisonor of war. 
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It was soovm that u. Unit ·~d Sta.toe officer vms wwrdcd and takon 

pria:>nor by mambo.rs of tho oomnonl of Lioutcnant Thiolo. Oo.ptain 

Sohwabon; tho Battalion Oomm.:llldor arrl BtqJorior officGr of Lioutcnant 

Th1olo, sont an ordor to Lic,utonnnt Th1clo to kill tho 1:>risonor • 
.. 

Lioutonant Thiolo then ordorod Grcna.dior 3toinort to do tho killillfi, 

an:1 Gronadicr Stoinort carried rut this ordor. Tho aoousod vroro, at 

th:> tilm of tho offonoc, part of a. Gcnnnn unit v,nich wa.a closoly 

surrowilod by Unitod Str:Ltcs troops, f!'.Qm whom tho Gcnnans woro hidi~• 

Tho OCAlrt rojaotod the ploa raisod by too dofonoo 1hat the acts 

of the accused v.tiro lognl booo.uso basod on military nocossity. 

The OOCUBed woro aantenood to doath by hanging. On tho rooomnon-

de.tion of his Staff Judge 11.dvocn.to, luwovor, tho appointing authority 

oomnutod tho sontoncos to tcnns or imprisonmont for life. 

The Norwogia.n Lav, of 13th Dooambor 1946, un tho punishment of 

foreign w~ criminals, makos tho folloY,ing provision: 

Article 5: 
" Nooessi ty arrl supurior order cannot bo plea.dad in oxculpation of 

any crime roforrod to in No. 1 of tho prcsont law. Th,e court mey, 
oowovor, tako tho oirotUnstanccs into a ccount and mcy imposo a aontonoo 
loss tnan tho minimum laid do,•,n for th.a crimo in question or ~ imposo 

· a mildor fonn of punishroont, In particuJ.9-rJ,y oxtomw.ting -ci.roums-tanoQs 
tho .Puniahroont !l1a.Y bo anti.rely romittod. "~lJ 

-Othor trials v.hich aro rolow.nt aro tho M:Uoh trial, (Subsoquont 

Prooeodings No.2), too Da.ohnu Oonoentr~tion C~p trial; tho trial of 

Minono Ganji, boforo a United Sto.tos !lilitary Conrnission :i.t Yokohama, 

.,. on 25th J\.U¥> 194.6; tho trial of Lt.Com:l. Nnoomi Suzuki am. Lt. Yoshio 

Nara. boforo an ;~u.otralian Mili t o.ry Court a t Ra bo.ul on 26th April 1946; 

trial of Ce.pt. Shoichi Yamamoto an:l 10 othora b': fore 3n .AtWtralian 

Militcu-y Court at Rabnul from 20th to 27th Mo.y, 1946; tho Neuong~ 

Concontration Camp trial (roontionou. pr'O'ril)W3l' ) ; rutl tho trials of 

General Victor ;.1oxanior Friodrich \ illy Suogo r · nd 5 othors and tho 

Ravonsbruck Oonoontra.tion Comp Tri ., s, oloo roontioriod previously. 

In tha Mnsucla trial, ( soo Doc. T_/112, pp.43 .ct soq.), nono of --
the accused oxplicitly ploadoq. rn11i+,uy noccssity an c; 10h as ll defonoo. 

Tho ovidonco givon by Mll:3ud.a boforo his suicido, howavor, oontainod 

tho passages: ''Dey by cla.Y the gonor al trord of tho wo.r wo.s getting more 

(l) £rtiole VIII of the- Chine.Se LO.VI -of-Oct0 ber· 24th, 194.6, Governing the 
Trial of War Criroinnls providt;s , int~~, tho.t the circumstanco thnt we.rcr.lmea 
were committed out .:>f P,:Qlitioa.l necesoi ty &ho.J.l not exonerate the offender-a. 
Um.er J.rticle 40 of t h i; Netherlands Peno.1 Co e , which is t1pp licable to · war 
crime trials, however, an act is not punisha le if "f'orc d by necesllity"• 
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grave fol' the Japanese, therefore we decided tho.t it wns impoaeiblo 

to f inu aey wo.y to send the priao~rs of war back to Truk or to Japan 

in svite of our earno1:1t Juaire to do so.•••• Every da.y the o·neD\Y'B air 

attacks were so fierce we beBM to realize it wns difficult to c,.mtinuo 

detaching guard to protect the prb0ners and to keep ther.i provided". 

The Judee Advocate sto.teu: "• •• it is inferred str >ngly in the J..dm.ral •a 

report that the f'liors were execute~ because e.n Amorioon invasion of 

Jaluit we.a ir.1:.1inont. Even the accused would })ave to o.dr.iit thnt thflt 

would be without juatifioiati->n". It is hard tv c .Jnoei ve in what 

ciroUL1stances the railitnry situati,m woultl justify thtJ killina of 

pris .. mers of wnr. It is interestine also to note thnt it has been 

argued (in not~ l to I>• 105 of Oppunheiu-Lautcrpacht, Interuational Law, 

6th Edi ti :H1 (Re 1ised)), that the Hagut, Regula.ti.ma were drawn up in the 

light of military necessities, ancl that ch·.e allowance was given to the 

latter in f'rw:iing the Convention. 1 

6. Ropri~ 

It ho.a soootimcs been ploo.de on behalf of the persons accused of 

comn.; i;ting Yfnr crimes that acts prr>veu o.gainst the clef en\lants were 

justified ns c :)rlStituting ruprisal~. For instance, in the Dostler 

trial, (l) defence counsel quoted thnt rart of the well~kn.>wn passao,e fr:,m 

Oppenheim-Laute:rpacht, Int~rnati~nnl Lo.w, 6th Editi' n, Vol..znc II, P• 453, 

on sitporwr or.·& :-:J ,!fh:i.ch runs aa follows: 

"Uncloul>tcdly, a Court c ::>nfr .. mt(~ vrith tho plea of supcrl~r 01·dcrs 
adduced in justification of {~ ,.,or crirJe is boum to tr.ke lnto conuiclernti ·Jn 
the fact • • • • that an act othcrwiae Of.l:.>Untin;..: to a. wnr cri1:ie r.~ hu.ve 
bsen executed in obccli.ence t-• 1r,:.ors c :mceived as a. rieo.sure of reprisals. 
Such oircum3tances are prouably in themJolvcs sufficient to divest the 
act of the stigr.in of a war crioo". 

Professor Lautcrpacht has olabJrf\te;,l this view aor.1eV1ho.t in the course 

of nn C\l"ticle enti tlccl: Tho Law of Nnti .ins o.nd The Punishr:i,.mt of War Cr:l.r.'lC:s 

in '...he Br.i.iish Yr.:ar , _o~f IntermtiJnal Law i'or 1944 (page a 58 - 95 ). 

(1) Trial of General Anton Dostlcr, t)eforo a Militru:y Co1.11:dssiun at Rome , 
fror.i 8th - 12t 1 Octo l.Je,,r, 1945 • 

• 

-
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grave foz· the Japanese, therefore we decided tho.t it was impoasiblo 

to find al\Y wo.y to send the pris::mers of war back to Truk or to Japo.n 

in a:vite of our earnost Juaire to do so..... Every dl\}' the o·neiqy•s air 

attacks were so f'ierco we begM to realize it wns difficult to o.Jntinua 

detaching guard tv protect the pris,mers and to keep ther.1 provided". 

The Judge .Advocate s to. tetl: "• • •it is inferred s tr mgly in the ~dJ:d.ral • a 

report that the fliers were oxecut(;.: because a.n AJoorioon invasion of 

Jaluit was ir:1.1inont. Even the accused would })avo to o.clJJi.t thnt tho.t 

would be without justifioiati-.m". It is hard t ,J o.Jnoeive in what 

cirow-.istancea the military situatfon would justify thtl killing of 

prisJners of war. It is interestinr, also to note thnt it has been 

argued (in not/} l to P• 185 of' Opptmheio-Lautcrpaoht, Internatione.l Law, 

6th Editi...11 (He.rised)), tho.t the Hague Rer,ull\ti.mo were urawn up in tho 

light of r.1ilitm--y necessities, nncl that ch·.e allowance was given to the 

latter in fraoing the ConventiQn. 

6. Repri~ 

It ho.a soretimcs been pleo.deu on beho.lf of the persons ncCUBed of 

oor.m.; li ting '!ar crimes that acts proveu against the defen<lonts were 

justified ns c onstituting ruprisals. For insta.uoe, in the Dostl~r 

trial, ( 1 ) defence counsel quoted the. t rart of thE well-kn•.Jwn passage frma 

Oppenheim-Lautc:rpacht, Interna.tionoJ. Law, 6th Editi·:m, V0l;,n71e II, P• 1,..53, 

"Uncloubtcdly, a Court o:Jnfr.mteJ vrith tho 1Jlea f supcri :.;r 01·ders 
adduced in justification of' o. wor crir.ie is bounl to tl'.ke into coruiicwro.ti ·Ju 
the fact • • • • that an act otherwise or.i:.>untinz\ to a. v,o.r cri1:1e rJllY ho.ve 
boen executed in obed.ience t ·-' , r ,:.ers c :mcoived as a t'ieasure of reprisals. 
Such oirm.n.13tances are probe.lily in theusolvea sufficient to divest the 
act of the stigrao. of a war crioo". 

Professor Lautorpacht has olo.b.)ratc,l this view a::.ir.1ev,h11t in the courso 

of an nrtlcle entitle,l: Tho Lav, of Nntbn::t nnd Tl~ Punish.":11.mt of War Cr:iJ:~s 

in The British Yf.:or ok of Intermti .rnal Law f' ::.ir 1944 (pr...ge3 58 - 95). ---------- ·- -------
-(1) Trial of Gen ral Anton Do3tlcr, l)efore a Military Cor:11:dssion at Rome, 

f'roc 8th - 12th Octo lier, 1945. 

• 
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Part ot hie pasa~~o on The Effect of the Operations of Reprisals runs 

&a f ollowa I 

•T~ elecent of reprise.ls r.ey- have a signitico.nt an<l perplexing bearing 
upon the plea at auporior orclers. It has been sh:>wn that the strength ot tho 
plea of sllp«)rior ardors is oonditbned by the degroe of heinousneaa of the 
ott'ence and its o.pproxi1.1:.~ti.:>n to a ca.Don crir.\O apparently divorced b.:>th 
t'roc belligerent necessity Md :f'ron oler.ientnry o:msidBro.tiuns ot hurannity. 
But the force ot this lo.tter o:.>naidero.til'>n may beoarae oonaiderably icpDJ.red -
though never totally eliJ.lUllllrxl - when the act hrus been :>rdered, or _ .pre­
sented to the auborclin~te a.a ho.vtng been ordered, in pursuance of reprisals 
a.go.inst o. sir.lilar or identical crioe 001:0:!.. tted by the adverso.ry. The 
subordinato 1Jq be expected, v.hen c.mfrontetl with an order utterly and 
palpably conteaptu\)us of law and hurJanity alike, t o assert, at the risk 
of his own lite, his own ato.ndard ~flaw o.nd li\Orali.ty. This is an exacting 
though unavoidable test. But n:> such indepenuence of c~nvioti:>n onc1 
action cey invariably be expected in cases where the solill.e;r or :>f'fioer ia 
c~n1'ronted with a c .:u:IO.lld ~r derilll,; en net ac1l~ittedly illegal ona cruel but 
issued as a repriso.l flgO.inst tho sir.ulnrl.y revrehcnsible c~nduct of the 
adversArY• We fJD3 uttribute to the accused a rudiuentary knowledge of 
the law and. an elooontru-y standard i:,f r.10rnlity, but it ~ be more diffi.oult 
to e~,eot hiD t o be in 1nesessi.Jn of the necessary informa.tion to enable him 
to juc.l{:;e the lawfulness of the l'etru.iatory raenaures in question in relation 
to the circUL1Bto.nccs alleged to have ziven rise t:> them," 

Judgo I,arasen, delivering the juc.1£9;,ent of the Norwegian Supreme Court 

on the e.ppoo.l of KrirnnalsekretHr Bruns run two others against the death 

sentences passed .:>n ther.1 by the Eiclsivo.ting Lagr.1&MSrett :::>n Meroh 20th, 

1946, me.cle certain r ecarks which throw li~ht ·.:m the question of the 

adr.liasibility of the defence of lagitiJJ~te re riso.ls. J\lcltie Larssen so.id 

that it had not been ~stablishcd thut the nots ~f torture of which the 

accused had been f ounJ. t.;uilty had ~.iecm camied out a.a reprisals. Reprise.ls 

were general~ understood t~ ain at changing the a dversary's oon<luot and 

r~rcing hie to keep t o the• genero.lly Mcepted rules of lnwt'ul worfo.re. If 

, this aiD were .to be o.ohiovec1, the re~ieals 1:iust be r.iade public and announced 

as such. Olrine the whole of the occupntbn there VIO.S no indication :f'roc the 

German side to the effect thnt tho i r acto ::>f t:>rturc were to be rel)arcled as 
(to Ybioh the victims had belonged). 

reprisals against the Un 'or eround Mili t e.ry Orgrulisation/ They appeared t::> be 

German police measw·cs L:eaigned t o extort clurine interroga.ti0ns inforral\ti.)n 

'tlhich coul<l be use to punish people or could eventually have leo.c! to real 

reprisals to st~p activities nbout which inf rrJntiJn w~s ba.inou. The method 

of • versohort'te Vornchr.iUl13 ' was n~thin,g but o. German r_,uti no police method and 

could, thorefore, n~t be regarded as a repri~a.l. 

In Judge Larseorl's opini~n it was nJ t, therefor e , n~cesso.ry to deal with 
the question v.hoth r the vari~u3 acts uf the i ilito.ry Oree.niso.ti.m were cvntra:ry 
to Internnti0Ml. Law o.oc. v,hethor as zuch they justifio 1 r eprisals. 

Brigaclier-r~ncral 'l't: lf.:>rd Taylor, United Ste.1:es Chief of C· urwel for War 
Crimes, in the sp~ech to which r eference has already ue n ran~ (s ·o p .41), in 
deal i n~ with r ens Jns why t he rules of wnrfar~ o.r n t ·.Jr ' hi hly r es octe 
to-da3', said that, 
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11~ othc 1·..,ns .m is that tho pnrtio.l c difico.tbna of the laws ot 

wnr ure s :l.l~nt vr ru:l.ii ,.:u ,us .Jn LlOJlY ir.JpOrto.nt mttera. The Hoaue 
C :>rwenti -,ns, f or exl\l.tple, 8£\3 nothiJ'l{; exi>lici t · about the tak1Jl3 or 
oxooution of hostaeos in ooaupiod tcrritoriosJ international ponal law , 
on this r-Jubjoot cn.n bo, nm {s, iippiiod tc-~ wtmre it ia quito cw,ui 
that a.troo'Ltios quito boyond tho bounda of m:l.litary noooaaity he.10 / 
boon ooJllltLttod, rut in oloaor oaaoa wo ~ lott largo~ to tbo apooule.-
tions of logal eoholara, without nuch praotiool guidanooe Pram tho 
starr1··)0int or intornol ponal la\'.", wa aro rt>t nuoh bottor ott. fbo 
J.mori®n military manULLl, for oxamplo, tells ua th0.t hoataaoa JD9-Y be · ·· 
oxooutou, but cloau oot g:l vo tm aoldior nuoh guidonoo u to whon am 
undor whnt oiroumstanoos suoh oxeoutiona ma.Y' bo logitimato. Tho 
intcmo.l mili tnr.v lo.w o( qthor important oountriea 1a silent on this 
f'\mlamontru. 41est_ion. "l1 J 

It will, o~ oouroe, be Armmberod that tm Gonova Priaomra of 

1iar Oonvontion, .Artiolo 2, forbids tho taking of ~rtsa;i,a ago.inst 

priaonors of v.n..!,_, 

Otoor trials ,~hich aro rolovant are the trial of Wilhelm List am 

11 others , (Subaequ~ nt Prooeedings No.7); British trials of Kari MD.rt& 

von Bohren and of Gonoral Sooge:'," anl 5 ottM>rs, ( mentiomd previously) 

e.nd tho trial of Eberhard ,von Maokonaen and Kurt Maalzor, triod by 

British Military Oen.rt at Romo from 18th to 30th N0 vonbor 19z.,6 • 

. 7-! Tho Daf(ll~~tako of Law. 

In gonoral, mistake of !!!! is mt rogardod aa an oxcwsoe . , 

It is a rul o of English law that ignornnoe of tho lo.w ia not an 

' oxouso: IJ¥101:0:1~ia juris nominem ex.cusat. 'l'mro 1a some 11ttlo 

in:lio..ti.on, oovmvor, that this prinoiple, wbon applied in 1ll!LE' orlmo 

trials, is mt r oga$d Wlivoraally aa boing in ell oaaea atrl:otly 

entoroabl.o. Tims, Opponheim-Lauterpaoht, Interna.t19P4 Law1 6th 

Edition (Rovisocl), pp.452-3, atatoa that "a Ccw"t oontrontod with the 

plea. of supe rio.r oro.ers adduced in justification ot a war orime u 
bound to tll.loo into consideration tho f aot ~.. tho.t £a mmnber ot the 

· o.rmod f'?rcosJ ca.nnot, in oonditiona ot war disoiplino, bo expeotecl to 

woigh sonxpulously tm legal 100rits of tho order rooeiwd." 

I n t ho t ria.J. of l'-n.i:-1 Buok and 10 othors botoro a Britiah Military 

C,:,urt at V/uppor:taJ. , f rom 6th to 10th Mr:\Y 1946, the Judge ;.,dvooate, in 

h.i. s sunming up , oai c. t hat tho O·iurt must ask itsolfa "'fhnt did 88.Qb ot 

t hese a.ccuRori k :; bout the right o of a prisoner of war'1 That is a 

tter of t'aot •1pon whioh t ho oourt has to make up its mind. Tho 

ccurt m..1.Y 1011 't r.' nk t t those ioon a ro oot l awyorss tooy ff83 not haw 

h•., rd l t, of ti o H ~ /7\.lO Convonti on or tho Goneva Oonwntion; they may 

,, 

J 
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not havo seen &J\Y book of railitory law upon the aubjeotJ but the 

court hAa to consider whether oen who are serving either as soldiers or 

in proximity to soldiers know fl8 a matter of the general tacts ot 

rJilit81"y lite whether a prisoner of war lie.a certan rights e.m whether 

one ot ·these rights is not, when .captured, to security tor his person. 

It i"i a question of tact tor 19u. "(l) 

In the Trial ot Heinz Eck and Four Othors by a Bl'itish Military Court, 

Haciburg, 17th - 20th October, 1945, _(The Peleus Trinl), tour ot the accused 

relied on the plea of superior orclers against a charge of killing the 

survivors ot a sunken ship. Professor Wogner, Defence Counsel tor the 

aoouaed as a whole, pointed out that rJany rules of Internati .. mo.l Law were 

rather vague and uncertain. Qould one l!ecide to find an indiviclual 

guilty of haviJ18 violated a rule of Internatiuno.l. Law if the States 

thecaelvea had always quarrelled a.bout that rule, its mEtaning am bearino, 

it they had never rec.lly approached recognising it in cotDOn practice 

and hardly knew W\}'thing precise concerning it? If the States clid not 

know, how could the individual know? Counsel then went on to claic 

that cJnfusion existed in aany branches of InternatiJnal Law including that 

relating to superior orders. 

In his BU&'lling up th.e Jud,ao Advocate saida "It is quite obvivus that 

no sailor an_d no soldier can carry _with hie a library of internatiJr.&.l law, 

or have il:lnccliate access to a professor in tho.t subject v.ho cnn_ tell hiJ:1 

whether or not a po.rticular cocr.Wld is a lawful one. If this were a 

case which involved th(: careful c ,nsiderati..,n of questiJns of international 

law as to v.hether ~r not tho cor:L1ru1d to fire at helpless survivors strugglina 

in the wter was lawful, you might well think it woulcl nat be fnir to hold 

any of the subordinate accused in this case responsible for what they are 

alleged to have d.:me." 

(He then went on: "But is it not fairly obvious to you that if in fact 

~he carrying out of Eok's cor.raand involved the killing of these helpless 

(l) Italics inserted. 
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surv .i.vors > l. t 
s 1J , a la¥.1'ul cor.JJand, o.nd that it J:1Uet have beon 

obVious t u the most ru<ll.rnenta.ry intelligence that it waa not a lawful 

comE1.nd, and that those v.ho did that shootil'Jfl are not to be excused tar 

doing it upon the grourxl of' superior orde~~?"). 

For un0th01· inatance in which the defence has not F,Oved auooeaatul, 

aee the Cana l:i.nn trial of Robert Imlzer tun Two others, mentioned above. 

8. Tho Defence of Misto.ke of Fo.ct --... .... . _..-..,. ___ _;........,, ...... ._..___,__,....., 

Mistnke of .f.~ :iey, however, c~nstitute a defence just as it~ 

: n a trial before the ordinary runici1Jal courts. 

In the trial of Karl Buck and Ten Others, the counsel acting f ,)r 

the ., . . cus0: in gen01·al p inted out that in GeriJlU\Y there has been mt 

only c.::>urt s -~r. t.ll·ti "Q ;ut als ::. :'so-callec.1 S.S. and police courts for 

Gcrraan p rs ms and me1.1Lers of the S.S." He cloJ.raecl that the 

interr:J1, atl .. ms vf th<:, vict ir.is (l) by one Konrnandef'Uhrcr Ernst, on whoae 

rep0rts D:c. Issolhorc;t o.cted in clecid.LllJ :m the fat-a of the viotics, 

constitut ud a trial by tro Security Police. The accused,who obeyed 

·che luttcr, had had n_, other int\)rt:10.tbn on the matter than that the 

r>ris .)ners 110.d b0on t1·ied o.nd conclcr.med, anc.1 had nctecl on that assw:iption. 

They had 11n ither the sense for technicalities nor the raental a.bilitiea 

to look c100per i nto this cnae". The pros~cutor, on the other hand, 

suh:iitted that the 'Lliternti m of all truces ~ the c;:riae and tho step• 

taken by the o.ccusel'.;. to suppress .111 knowleclge of tho orioe belied 41\}' 

contenti0H that they thought thl:t they wore ,vcrforoilJB a le,1al execution. 

Lawful exe<:utl ms dill not toke plo.oe in woda, nor V/Cire thoso shot 

buried in bomb craters with their valuables, clothing ,ancl i<lentity 

1'o the J ud c i. vo1,;ate there aeeoed to bo 

.. . . -·-- ~ - --- -- - .. _,,,,~. -- ---· --
(1) The ·j_ ti :1., Hr•· H ioh onc1 Uniteu States pris :;ncrs of wnr, __ o.nd . 

oerto.i n · ch M ti ')i.o?.s. 
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DO oYi.doAoc> that tno viotims wu.re ovor triod botore a Oourie Dr. 

Iaaolhorat had allid that thoy woro ·aontenood by deoiaion ot lnwt and 

"not thmugb a oourt". It his ovtdonoo waa beliewd, they nro 

oordomned aa a roault ot M odmini.strative dooiaion and not af'tor a 

Aaauming that oo-oporation botwoon oortain of the viotima 81¥1 

tho Maquis waa not cx,ntrary to tho laws and usages ot war and assuming 

that tho original Flihre.rbotoJ1iaa oontrary. to Intornational Law, ttMl 

q.ieation wbotbor or not tbo docoaaod hBd e ver boon subjootod to trial 

to find whether thoy. oome within tbe aoope ot tho latter would tUU'dl.y 

aoom relevnnt to· tho question of the legality ot tha exooutiona. On 

tho other hand, oould it haw been shown thD.t a b:>da fide iJnpNaaion 

bad oxistod in tho minds of tho a.oouaod that tbe execution W88 tile 

oonaequenoo ot a trial in wh.ioh tho victims had boon legnl.ly oomornnod 

to doath, the plea of mietako of faot, which the dofonoe raiaod, might 

well havo boen effoctivo, In tho oi.rcumetnnooe of tho oaae, hal'IOvar, 

tho Oourt did not see fit to ollow it. 

Al.so .relevant are tho r ollowing& tt¥J trial of Sub-Lt. Hidoo 

Kat~ama. airl 2 othors before an Austra.lian Military Court at MorottU 

from 25th to 28th F8 bruary 1946J trial of Capt. Toma Ikeba Md 2 othera 

ootore an :wstrolian Military Court o,t Rabaul ·on 14th am. 15th Mey, 

1946;. tho Neuengonme Ooncentro.tion Comp trial; tho trio.l of Josef lllith 

am 5 others before a British Military Oourt at Wuppertal. on 4th e.rd 

5th JWl8 1946; tho triQJ. of Hoinrioh JQ.oin oBl 14 others before a 

British Military Court at Wupp.ertal on 22r¥1 to 25th Mey 1946; and the 

ti'ial of Karl Maria von Behren imntioned o.bow. 

9, Self Def!99! 

Not uMaturoJ.ly, a plea of self defenoo ffYJ3 al.eo be auoooeafull.y 

pit fonmrcl :in aiitable oi.rcumatanoes in Viar oriJDe trial.Be 

Trial.a ,·.hioh are relevant in this oonneo~ion a.re: the trial of 

Yamamoto Ohusabu.ro before a British Milita.r., Oourt at Kuala Lumpur 

on 30th JMU?.ry o.rrl lat February 1946 (plea unsuooessful)1 the trial 

o't Erich Weiss ond Wilhelm Munde before an Amlrican General Military 

(1) See D.Jour£ nt III/il2, pp , 50 - 51. The Defence olai::1ed that there 
was evidence that the vic t ir.14 of t he shJot i ng had established such c~ntaot 
with the Maquis an with "T&;.Tiori s ts" as t brine ther.1 within the soope 
of the J.IUhrerbef ehl, llnd t t o. 11 s curi t y po lie case II precee.ed the exeoutioa. 
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Court at ludwigabw-g on 9th and 10th November 191+5 (plea 8\IOOOaatul) J 

the trial ot Goorg Hitzer bet'on» an ~rioan Gonor4l KU itary Qowm­

ment Oourt at Ludwigeburg ·on 11th ~b 19lt-6 and the OBJMldian tr1a.la 

ot Jobnnn Heitz am Robert Holzer oni 2 ott¥Jrs, mentioned provloualy.-

R• atcms or ffl MQTT§!P 

NZ. THI 'l'IMB o, TRpJ,., 

Tho toxt of tho eaotion on tho righta ot tbo aoouaod at tbo tum 
ot trial ia ooatained in Dooument III/112, PP•.57 - W.. 

. : 

.. 

, 
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HtMAN RIGHrs REPQRr; fflELIMINIJlX· PAFERs. 
I 

. INFau.JATI<lf ARISING JfRCM TRIALS HJSi> BJ 
FR»fCH OOURrS. 

We.r ~ala,. 

Rapporteur, Dr, R. Zivkovid. 

The int'ormo.tion oontained in this 
doollOOnt arises from trWs of \7a1' orim­
innls an:l ot (Jliilinga o.n:l tro.itors held 
by Frenoh courts. · 

It is aubmitted for insertic;>n in the 
appropriate po.rts ot 1lhe Report, '1here it 
orin be conveniently split according to. the 
oubjeot .and merged with the texts prepared 
by other rapporteurs • . . 

Notes on Sources. 

l. The Frenoh authorities have submitted ~p to date 
. ~ 

dOO\.lllents conoernin'g a total of l,36 oanpleted ~rials·.ot war 

cr:1minals held before French military Tribwicu.s. 

Tito IMin bulk ot these Trinlo contains ~ntomation at 

little interest for the Report. It deals with al.ear war 

crimes oases ot a oOOlllOn type, whose protection in international 

law is wxlisputed an:l is exemplified in numerfulJ• trials of both 

the distant and most recent past. The French Tri4s under 

review concern mo.inly criminal acts such as murder, ill­

treatment or torture, am offence s .of a l ess brutal character, 

such a.a pil.lo.ge. Tho victims of these crimes include the 

civilian . population am merrber s of the lll'!OOd forces, mostly of 

French, but also of °'11'1- llied nati~ali ty. The humon 

~ights involved, ,mo:ie protection in posi tivc l aw i s amply 

evidence& by the above trials, include the right t o life, the 

right to health and bodily integrity, the right to fair trial 

and the right to property, 
r 
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There o.re only caaparatively few trial.a whioh oon- , 

tain intormatiCll of partioulnr interest. ThOse conoorn leas 

orthodox typos of offences, and/ or 1mplioate viotims or 

aooused whose legnl status is ooith being noted in conneotion 

'Tith' t.he que.ation or the jurisdiotion or the Oourta. A 

number deal with c iroumstanoes affeoting the question of the 

pe~so~ guil~ of the aoousod, suoh as '11th violations conmitted 

in the courae of alleged reprisals and upon superior orders. . . 
They are dealt '11th in the first part of this dooment, 

2. No otticinl documents oonoeming the trial of quislings 

am trni:tors by the ·French oourta have been submitted to the 

United Natdone War Orimes Oarmisaion., excepting incidental 

oases ~ncluded in the uar crimes trials of no value for the 

report, 

• I • • • 

Ho,vever, it has been possible to obtain an unotficW 

aocowit ~f the trial of Pierre Laval, published in the tom of 

a book which almost ,exclusively reprodUQes a verbatim• record of 

the prooeodings of the Court, (1) The perusal ot this reoord 

has proved that Laval.ts trinl is of limited va.luo to the Report, 

The 1181n objeot of tho Trinl was the treasonable activity ot 

the aooused., taken in itself, so tho.t the proseoutor and the 

Oourt fooussed their proceedings upon the _ count of high treus~n, 

relegating to a secondary plane such violations of h~ rights 

as had been conrnitted by the defendant inciclento1 to his 

treasonable a.cts, 

To the extent to which such violations were considered , 

by ~he Court, o.nd only fox: the sake of putting this on record, they 

are dealt with in the second part of this paper. 

An obvious gap in the souroes of infonnatioo ~vail.able 

in connection vrith the trial of quislings ond trnitors in Frame 

(i) Oolleotion des gr!lJ1(ls pr~s oontemparains publiee sous lo. dircotion 
de lllurice Gargon, u:> Prccba La9i+?. Compte-rendu st~nographique, 
Diitions Albin M1obel, Pnr~s, i . . 
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oonoerna the tr:lAl ot Mar&ohal Ntain. A book admilar to the 

one regarding Laval baa boen published, but is out of print tor 

the time being. Qle io lett to wonder whether this trial io 

ot. more s1gn1fioanoo to the HuJ!Nl Rights Report than Lavnl• s . . 
trial. 

Pl~ I, 

The · Wo.gner Oa.ae. . 
.• 

3. The triol. whioh contains the moat interesting intcrmati<m 

ia · that of Robert Heinrich Wagner, fonner Go.uleiter ot Alsaoe, 

anl ot several. other Germnns, ( 1) prosecuted w 1th him. 

4. Wagner was itxlioted and ocnvioted cn four counts: fer 

having "provokBd Frenobnen to bear arms agair\at Pranoo •; t <X' 

having enlisted French nationals in tho nnned foroee ~ Of a 

foreign power at war vtith France"; fer violAti,ms of "in<lividuDJ. 

·· treedan"; and t~r "aauplioity in murder". The first two · 

counts fall in line with the oftonoe ot •aompulaory enliatment 
. . . 

of soldiers among the inhabitants of ooetq:>ied t,arritory"· ~e 

fomulated in the list of •:~r crimes dra,m up ·by tha 1919 

• Cvlllilission on Responsibilities., Vi latiJJ1B of •ind1v1duPJ. 

treedan" were excmplif:lad in mass deportntions of Alentin.ns 
. . 

and Jews ·rran Alsace. Md finally, the charge of "oauplioity 

in iwrtler" was subrnit~oo.: (a) for "jl,liioial. .murc¼rs" of French 

·• ational.'8 nm resisted enlistment in the German arrf\Y · nn:1 were 

tried rui deserters; (b) for the ld.lli~ of French and. other allied 

na.tionru.s in other oonneotions. 

(1) 
Roferenoes to ·d oounents or' French trio.lo aro made by giving 

11um1Jers of the Registry of the Unit d Nations Wa.r Orimos Oomniaaion. 
The trial 'r7a.gner b aro the number FR.47 • The judL100nt was pro-
nounoed by tho Military Triow1n.l at Strns uurg n 23rd April 191.6. 
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Genocide. 

5. Kost of these oho.rgea, o.pa.rt frm being dea.lt with separatei,, 

were also presented in n cenernl statement ot the Prosecutor • 

. Thia statement contains oorto.in elemonts oonneoted w 1th th~ orimp 

of ~genocide" a.a defined in the resolution adopted by the General 
' 

.(Laeembly of the United lt\tions oo 11th December 19lt,6 (1) o.nd as 

.prosecuted Lefore the Nuremb~rg Tribunal against the Ko.jor 

German \'lnr Criminals WYler Article 6 (c) of the Nuremberg 

Charter. · (2.) The prosecutor did not mo.b of this stntemont a 

sepnrate ohnrge, nei thei' did ho make. reference to EJ'tnOOide, but 

be submitted it as the ·general oriminnl policy pursuant to wh.ioh 

the defenc.lant perpotrateu mat of the obove orimos in order to 

achieve o. oanplete Gennaniso.tion of Alsace. 

the following are sane typical passages fran the 

Indiotmcnt in this connection~ 

(1) Ot. United Nations, ;Resolutions adapted by the '1!neral 
ABBembly durin5 the Second Part of its First Session an 2 rd 
Ootober to l th December l , Lalce Suooess, N~ fork, 
P• , Reso ution N0 • 9 , declaring the foUlbwing: 

"Genocide is a deniAl of the right of existence of entire 
hunnn groups, as hanioicle is tho denial of the right to live 
of individunl hunhn beings ••• The Genernl Assembly, therefore, 
aftirma that genocide is n crime under intematiorull law which 
the civilised ,1orld oorxlemns, am for the ooomission of whiOh 
'prinaipalo am aooauplioes - whether private individuals, 
public officials or etatesmen, and ,mether the orime is ooomitted 
on religious, raoinl, poli:tiool or any other grounds - are . 
punishable". 

(2) 
ot. IB:lioti:nant of the prosecutors, Oount Three, {o.), 

para. 2, ~here it is sta ted: 

"They oonduoted deliberate and systelM-tio genocide,. viz., 
the extermination of racial~- national groops, a~inst the 
civilian popul.o.tions of certain oooupied territories in order 
to destroy po.rticular races and alo.sses of people .and ~a~~onal, 
racial or religious groups, •• ., " · 

. ' 
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• 
• • .•,. ;Brcnm inacri} titll&. diaapr.eo~ even 1n 

,Yill.ageaJ pers~ numes were C:,'OrmnDised, French 
momnenta wero taken o.wey or dcatroyudJ•••tbe Pronoh 
~ago was elimiMted both tran administrative 
1nat11¥tiona, and fran publio use; Gemo.n rao1Al 
legislation. vaa 1ntroduood, •.•• Jews wertJ expelled e.o 

.• 

woU aa nationals whan the Gormnn auth<rit.1ea treated 
as intruders, The property ot politioal aosooio.t:lona 
and Jewish p:ropertywre oonti&Oflted as well u 
property acquired after llthNovonbor 1918 ••• Nazi 
tuition was imnecliatel.}' introduood in aohools and 

. universities ••• only Ge1Wlll8 hod bright to t.eaob; •• 
In l9lt,l the Jlrenob trano was w1 thdrawn; OClllp\Jaory 
labour wo.e introduoed ••• Varicwi decrees mac1e applio­
o.ble Germn peml and o1v11 law, eoonanio and tinnn­
oial legislation, an:1 spooial law relnting t'O 
political or.I.mes., .Prom August 1942 •• ,military servioe 
was made canpulsory ••• wa.gner decided to trnnster 
Alsatians inside the Reich. Over 40,000 were interned 
in the oa.np of Sohirmerk.,.N\IOOrOUS yamg men were 
shot tor hnving refused to serve in the Wehrma.oht. 
\7hen the rosii,tanoe to the canpdeory military enliatmaot 
grow, Wagner did not hesitate to v1ot:lm1se the 
:families mu.oh ,vero deported t o Gel'mnny, He inter-
fered • th the o.dministration or justioe, 1-9-ving 
orders as to the punishments the ·proseoutors bad to 
requost and the judi;:,-os had to impose in co.sos con­
sidered to be pnrtioularly ooricus", 

The Speoific Or:lmos. 

6. The a.onv:lotiop of \7agnor for oompulsory enlistment and t~ 

deportat~on of those resisting it am of their families, as weU 

as ot the Jews,sbonno feature of partioul.ar interest, apu-t 

trom the tact that in this oaso, as in all otoor trials held by 

Prenoh Oourts, the accent wns more on the !n.olation or the genera.1 

provisions ot the Proooh penal code, than on tho laws ot war. It 

is due to this tact thnt Wagner was founl guilty, on the ono ham, 
. . . 

of having "pr~pked Frenchmen to bear arms a.eninst Franoo," nm. 

o:f having ~enlisted Frenchmen in the Gennon ariood foroes while 

Germany was at war with Fro.nee", nm on the oth~r ha.oo, ot 

~ving "arbitrarily deprived Frenchmen of their freedan". All . . 

these quo.lificntions formally fit ,nth the French national. l...·w, 

as contained in too Pcnn.l Code and as interpreted Md developed 

for the purpose of war orL~es trials in the Orgtnanoe of 28th .. 
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AugllBt, 1944. ( 1 ) • 
·7. The o~viotion ot Wagner tar tha -~~wioial llllrder" ot 

Prenoh aat1onals ia, 1n ocatrast vttb the other ohlrges, a 

oaaparative novolty both 1n national 41¥\ intemo.ticaol. law, and 

his oaae is in this reapeot o. good inatanoe an:l illuatration. 

The Court established that on several oooasions 

\7agner violo.ted the right to fair tr:l.al ot Prenoh citizens• 

did not oaiiply with oanpulsory enlistment in tho Geiman farces. 

Cn · all these oooasions the violatio~ was oamd.tted in that Wagner 

instruoted the proseoutora what punisboont to request and 

imposed upon the judeea the sentence to be ·pronounced by them in 

the trial of suoh Prenoh oitizens. In one of two speoifio oases 

• I 

the ptoseout'ion wo.s'· of the op;lnion that , tbe oftenoe deserved 8 

yeo.ra 1mprisQIID8nt. This prosecutor wbnt on leave and was . . 

replaced by another who, jointly with the President ot the 

Court, aoted upon \7agner• s instructions. The result" vail that 

the defendant wo.s sentenood to death and exeouted. 
. . . ; 

Similar nots were established in the seo~d case, involving 

14 aooused, who attempted to escape tran Alsaoe to Switzerlnm.1 

including two minors of 18, and who were all sentenced to den.th 

and exe°':,ltcd when Uagner interferod. 

By admitting the above oases ns representing "illegal 

trials" an:1 oonvioting \7agnor on this oount, the Court• s sentence 

was pronounoecl for the violation of two f\Dldamental rights: the 

right to fair trial ot any individual, hor,cver gµilty, and the 

right to in:iependent courts of law belonging to any ocoupiod oountry 

under international standnrds of justioe. 

(1) 
The teobQique chosen in the said Ordinance was to qualify 

specific aots otherwise recoenised as war crimes under the rules ot inter­
national law as being covered by French national lnw. This was done in 
particular by expres sly extending the scope of the natioool law to mob 
aots as coold r aise doubts or uncerta inty '7:i.thin the menning ot 118 
provisions of the Penal Code am. the Code of Military Justioe. See 
Art. 2 of the Ordinnnoe. 
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other (b88a. 

8, A D\IDber ot J'renoh trials throrr light upon oertain 

quoationa whiob are of more 1mportanoe within the field ot 

!une.n rights llhoao proteot:1.on in international ponnl law is 

not .dOllbtful, than fo~ the problem ot wbo.t human rights are in 

fac1« protected, · They oan be grouped o.s follows: 

Reprisals: 

9, In a nmber of· trials, various crimes were perpetrated by 

Gorman soldiers allegedly as o. •reprisal" tor offences oamd.tted. 

by Prenah nationals o.gainst members ot the Gel'IDll!l foroes. Tbeae 

or:IJQea wel'e generally ot the "murder• type, o.nd the Prenoh 

.. natioM:la whan tho Gonn.tmi1 treo.ted as having provokod "repriaola• 

were mostly memb~rs ot the Prenoh Reaisto.noe Movement, who otten 

oom\uoted military operations o.~inst _the Gorman Wtits stationed 

in Pranoe, The victims wore invariably Prenoh looo1 inhab~:tama, 

quite imooent ot the alleged ottenoes whioh were ooomitted 

by med>era ot the Resistanoe Movement, 

In all these oases, tho Prench Tribunnle town the 

aooused {§Jilty of acts "not justifie<l by tho laws and customs ~ 

war" and oon:iemned than to heavy penalties, ~.noludin , capital 

punishment, 

, 

The folloring trial cro.n be regarded as n po.ttern cnao ( 1) & 

On 20th August, 1944, rooni>era of tho Prenoh Forces at 

the Interior ·(FPI), attaolced st. Girona and on this oooasion 

engaged e. battle ngainst a Gemo.n oolwnn in the nei3hbourhood ot 

a vil.lnge oallod Rimont, The inho.bi tants of tho villnge formed a 

"bane guard" o-r 23 men and had the assistance of n Spaninrda, 

med>ers ot the PPI. Thia small f oroe resisted the o.dvanoe ot tho 

German_ tr<;>opa tar ectveral hours· a.m then retrer:ited, l7hile a large 

(1) 
Trial or Lt. HELFm and ; othoru. Jwl£900nt pronounced by th 

Mili ta,:-y Tribunal at Toulouse on l~~-h. April l-946. lil. 45. 

• 
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m.snber of inho.l>itnnts took ·refuge 1n the nearby wocxla. When 

· entering the villo.ge the· Germon cnmnn.rn1ng ottioer gave orders 

to set ai ·fire the hOU8os am to shoot A.11. oiviliazw over ll,. 

~~s · of ·age. 152 houses were burnt down out 'ot a total or 

169, am 9 o1vil1o.na.' nre ·oaptured and ehot ~n ." tbe spot. In 

addition to this two old men, of 70 and . 72 yea.rs or llgr,, were 

deliberately ld.llod while trying to !J't out of t,he w.l~ge, 

During 1he trial it was establiahed that none of the viotims 

took part in the armed resistance. . .. 
Although tho Prenoh Tribunals ,do not. furnish in their 

t • • • • 

. J\Jdeplenta an aooount of the reasons for ,mioh they ho.ve town a. 

defemant guilty in the given set of oir0U1Utanoea, tho sentonoes 
. . . 

in this type ot ca~e imply tho tolloring oonolusiona1 

( 1) In all oases um.er review· there were in f aot 

no "reprisals" in the proper · sonse, but merely· arbitrary acts 

of revenge against co-nationals of those who fought ago.inst 
.. . . 

members of the oocupying toroes. This is .an important dietincticn 

sinoe it is always possible to label atrooitien as lawi\11 
. .. 

reprisals, as this wa.s done in imumorable 1nstanoes by the Germans 
I 

both during the first ( 1) an:l the s~·oon4 ~ld war, 

(2) ·. ·· The French Tribunals presumably recognised 
., 

:fully the status- of '1awtu1 beUige~nta to members o.t the French 

Resisto.noe Movemont. UJtier the tenna ot Article lot the Ha~ 

Regulations, am treated thoir aots against the Gernnn· forces as 
. . 

military oporatiQns oorxlUQted ,nthin the limits of the laws and 
' I 

oustana of vr:u'• -. .· ~ o.ots could oonse(llently not represent a 

valid ground for reprisals, unless the French oooi:>4tant11 themd.vee 

were guilty of o.n offenoe, which was in no oase um.er .review 

invoked in defence of the aooused. In the above instance, the 

( 1) 
Of. Oppenhaim-Lauterpaoht, International Law, Vol. II, . 
6th Edition, p. l+l+7, n. 1. 

-~\. ~, · .... 
, · ,t= ' 
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. reoognitlon was iJqpltoifJy oxtended to tho ad hoc "hOOIO goord" 

oonst1tutod by tm villager■• .. , 
· · (3) Presumably :l.n no Ot\aea were the nots a&linst tm 

· Germans ooomitted by imividuals not entitled to the status of 

belligerents uuler the Hague Regulations, This. preaumption is 

importMt since it o~ be open to disoussion whether roprisals . 
1n tho proper sense oruld not be lawfully undertaken af!Jlinat 

non-oam,atn.nts were serious ot'tonoes against the sttour:l.ty of 'the 

o~pying toroes pe~etrated by the civilian population propor. ( 1) 

10. Although the issue manti~ed in the. preceding paragraph 

W¥1er (1) stands out olearly in the faoe .~ .t~~s, it is sur­

prising to find that in many ooaes . the Prench TribWllll.s mukD nn 

· improper use ot the term "repriso.ls 11• 

So, for instance, 1n one case (2) the tolloring 1~ 

' said in the Indictment: "In reprise.ls for the death of s. D. 

larnOld (a Gestapo man) k~led by the Resistance, Dr. Jeem3 (a 

Gennan) ordered the execution of 7 Frenohnen. The exeoution 

took plAoe on 10th Aueµat 1944.,. ", In onothor oo.ae (3) more 

• than a> defendants were imiotod intor alio. for oanplioity in 

"putting to deD.th" Prenoh ~tionals •as roprisala" for the fighting 

of the French Resistanoe Movement, Suoh· references aro t0 be fawn 
in many other tr1als wner revieW' in this dcxunent, 

In all suoh oases, the nud>er ot the Prenoh viotims was 

deliberately much higher tbo.n tho number of tho Gennans who lost 

their lives as a result of the Resistance fie)lting, Yet, it is 

a generally admitted rulo that in order to obtnin ~cognition tcr 

(1). 

Trial ot G. SaIONHEITm. Jude,nent pronounced by the Militnry Tribwr l 
· at Lyon. on 17th J\u6lst 194-5. FR. 8, 

(3) 
Trinl of F. HOLSI'EIN an1 23 ther-. Jul011unt r onounocd y tho 

Mill tary Trlliuno.l at Dijon on 3rtl Februo.ry, 194-7. FR. 95, 



.aQts .undd.rtnken in reprisal a.s valid in internntionnl l w, suoh 

aota 111.18t not be exoossive when oompared "1th tho aota \lhioh 

provoked reprisals. (1) In tho above inatanoos, there waa 
. . 

alway.a o.n utter disproportion to t.he detr1ment ot the Prenah, 

whim alone is ·autt1oient to make these aota invalid a.a lawful 

"reprisals". 

The · only explnnation is that the JTenoh proseoutora . 
and tribuu.la used the term 1n a non-legal sense, ·and when doing 

ao, wanted to oonvey only the to.ct or "revenge" taken againat 

innooent peopie. 

The notion .. ot · "oombatant". 

ll. In ~omieotion with the issues mentioned in para. 9 under 

(2) and (3) it is worth noting that in two other t-riala, one ot 

whi.ob was also oonneoted with a.lleged reprisals, J'renoh tribWl!lls 

ho.d speoit:lc ·oo.ses ot irregular combatants whan they recolJlised 

aa manbers of lawful belligerent units, entitled· to the protection 

of the laws and CUBtans of \10.r •. 

( 1) In one case <.2> a: detachment of Geiman marine~ 

captured three· :rrenoh:nen wearing mainly civilian. clothes, but 

having aome diatinotive military signs . as part ·~r their garments, 

or on the garments .themselves. One or two had a Prenoh tri• 

colour ~and around the nrm as worn by members ot the WI am 

one wore an American ml.li to.ry cap. The three men were captured in 

the course ot oanbats between German units and ro~r French 

troops assisted by IDODbers ot the FFI. · A1l were shot \71.thout 
. ~·· 

trial and without ho.ving oamd. tted any of:fe~ apart frc;m the 

:fact that they fought with ams against German ~ ts. The 

Tribunal' tOW¥i the defemants guilty of "murdering t~e priscriero .. · 

(1) . . . 
qr. Oppe)lbeim-IAuterpaoht, oPe o1~. j, 249, .P• l+48-4J+.9. 

(2) ·. . 
Tr~ of Col. o. BAUm and 2 others. Judgnent pronounoed by the 

Milit~ry Tribunnl at Dijon on 18th October, 1945. FR. 12. 
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at wnr• am condemned them to variiJUa ?ennltiea, one ot them to 

death. In doing 10 the Trib\mnl q,parently admitted the 

l.l'(PDent of the proaeoution tho.t mnt nnttored more tho.n the 

taot that the three Ot\ptured nx,n wore aano distinctive signe, 

~• the t~ •tmt troops of. tho PPI were resi■tinc tor a whole ... , , , , . 

day against tho ••• (~) ~olwnn, alongside with regulo.r Pre~ 

troops., '11th tho knowledge ot tbe Germana; that they were tiejlting 

against invO.ding troops without having had the t1me to organise 

thomso-lves am that, consequently, they were covered by the DI 

Hap Oonventi.>n. • • • • 'rhia was o. retorenoo to JU't. 2 of the 

Hague Regulation.a, '\lhich covers oivilio.ns "ot Cl territory not under 

oooupe.tion",· who to.ko up arms to resi■t th~ i~a.cling troops with-.. 
out ~ving had time to or&?-nise themselves 1n accordance '71th 

Art. l, if they oorry o.rms openly, c.nd it ~hey respect tho lawa 

c.nc1 ouatans ot tm.r". In this case the TribunAl est:iblisbed in 

addition the.t tho chief defendant tried to invoke tho ri£}lt to 

·. •reprisals~ by submitting in bis det'cinco tblt he ho.d ordered th,, 

•hoo~ing ot oaptured French oanbat&nta only it they resuood 
• I ' f • • , . . .. 

figJlting. 

(2) In the seoom case (1) ·two membe~a of the Frendl · 

Resistance Movement o.ttaoked a small Gerwin outpost '71.th the 

W · intention ot makin3 prisoners am bringl.ng them to their henu,,. 

4\,IArters, They tailed and were instond captured themselves, one 

ot them hAvinB been WCWlded. Both had oivilinn clothes, but . 
one wore a triooi.our be.nd a.rouni his arm and a tricolour badge in 

his buttonhole. The aoouaetl denied hnvinc notioei these clis• 
••• • f 

tinotive signs nnd invoked in his defence _o.n oraer by H1t:Wr to 

shoot sumnarily all iITegular o~ato.nts. Tne Trib~~ found 

the defendant guilty ot manslau[tlter •flno:t justified by ' tho laws 

(1) . 
TrioJ. of Lt. ·.1. Kretz.aohmar. J\1leinent pronounced by tho 

Military Tribunnl at An0 ors, • n too 25th Mnroh 1946, FR. 41. 
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nm oust<lllS ot oo.r" nnd oomemnod Ida -:to deo.th. It 1a to bo 

aaa\lned that the Tribunal o.dmittod the Proaeoutor•s plea whiob 

was entirely bnaed on the existence ot the distinctive tri• 

oolQJ.r signs am that, as inthe previous oaao, it treated tho 

viot:lma as prisoners ot m.r entitled to the proteotie11 ot inte~ 

12. The above trro trials o.re an illuatratie11 ot the uaya in 

vlhioh it is possible to interpret the meaning ot Artiola 1 

an:1 2 ot the Haguo Regulntiona, and to extend recognition to luaan 

rights 1n war t:lme 1n oases where a no.rrO'i't interpretation would 

have led to tho opposite result, 

Superior orders. 

lJ. In sevoroJ. trials Prenoh tr!.bunoJ..s deol.t with the plea at 

superior orders. In a number of onses they dismissed it ol.• 

together am did not admit it 1n mitigation at pwli.sbment, 

In one oo.se ( 1) the aoouaed was a low-r~ meaber 

of ~ Gestapo (RottentUhrer) charged with having pereCllall,y 

exeouted a 11U11Eer of Frenchmen. In one instance he killed the 

viotim by malcing him wo.lk in froot of him run by shooting him 

in the baok while walking. In another 1.natanoe he was a 

menber ot a firing squad which used Dren eµna to kill the viotims, 

all of whan were exeouted tmly in revenge tor the .denth of a 

Gestapo man, being themselves oanpletely imaoent of any ottenoe. 

In both instances the ocoused ocmnitted tha orimes on the 

orders ot his superior ottioers. The Tribunal fcum him eµilty 

without extenutlt'1.ng oiroumsto.noes nm sentenced him to death. 

In the onse mentioned above , para.11, umer (1), the 

chief defendant pl eaded not guilty of having put to death 

(1) 
Trial of G. Sohonheiter. Judgnont pronounced by the 

Military Tribmo.l nt Lyon on 17th August, 194-5. FR. 8. 
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~ members ~t'1he ~I, by retorring to o.n' ordur ot Hitler 

ot April 1944 that o.ll 1rro@lllU' oombntc.nta should be shot ·when 

oaptured. Howe11or, nt the same time tho defendant rumitted · 

that in his peraono.l opinion this order ought not to have been 

oo.rried out against oarbatnnta with whan the 'tight ht\d been 

goine oo tor a day, ,is m>.s the O<\se in this trial. The Court 

diamiased the plea nnd oondenmod the defendant to death tor 
\' . ·' 

ho.Ying orde~ekilling ot the three prisoners. 

14. In other oase• Prenoh Tribunal.a admitted· tho plec. of 

superior orders in mitigo.tion of puniahmont. 

In the trial ot ~lilhelm 1WJC ( 1) the defendant \1B.s 

· oharged with having taken part in the killing ot o. Fronobnon, 

agent. ot the Reais~ MoveIOOnt, and tor having attempted to 

kill OD the some oocasion nnothor man. KAlk heard of this a.gent 
: 

by a.ooident, lenming of his existence in a onfe. He informed 

his atperiars. ,mo deoided to send a patrol ·or 30 men to arrest 

the o.gent. The lAtter leo.rned of the Oermnna' intention and 

tried to 01100.pe by motor-oyole with one of his frierxls. While 

turning with tho vehicle in a street, both rnn into meni)ers of 

the Gennan patrol, Kalk recognised the agent nnd started shooting 

on his own initiAtive am without e ivine any warning. Tho ae:;ent 

was fatally \"1ounied and died a fer, minutes •later. His oompo.nion 

escaped by throRing himself on'the grpund nnu preten<ling to be 

dead. He v,o.s arrested am sev~ral months later relea sed. 
' . 

Knllc pleaded "not E.,"1ilty", oontencline that he hntl acted 

on the orders of his superior offiqer, a lieutenant, Y1ho was pro-
, 

aeouted with him nt the samo time • . The Tribwuu founl that 

there naa no ovitlonco to prove tho.t the lieutenant vms involved in 

tho case, ·but oppnrc'ntly took note of ihe tac:t submitto<l in .the 

(1) 
Trio.l of ~'I. KJJK nnd E. sroac. Jud000nt pronounced-by the 

Militnry Tribww.l o.t Bordeaux on 27th May, 1947_. FIL. 125. · 
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IMiotment that thore wore l\,lpor1ar ot'tioers \"Ibo deoided upon 

the operation against ,ho o.eent, ond that there vere instruoticma 

to shoot nt him it he tried to eeoape, The lieutenant "aa 

ao(JUitted. Ka~ was towad guilty ot IJQl"der, preaU1Mbly on 

aooount ot the taot that he shot n.t tho viotlm without warning, 

and guilty ot a.ttempt to nurdor the otbor man. He ,1&1 

aentenood m.th' extenuating oirouutonoes to penal servitude 

.for 20 years. 

15. The trial.a deaoribed in po.ra, lJ a.re partioularly good 

illustrations ·or the oases 1n wbioh the oow1;s 4eem it juat­

itied not to admit the plea of superior orders in mitigo.tion ot 
' 

the punish:nent. In both instances oito<i' the o rimes were ot n 

heinous. character; 1n one oaae a Gestapo man took part in the . . 

killing of 'people who were o.vowedl.3 oona:ldered by the Germana 

themselves as innocent; in the other oaae the v~ima were . . 
Prenoh P'PI oanbatants oold--bloodedly put to death as soon aa 

they were captured. · In both oases there '\Vas nothing to a~ 

that .the perpetrators had to act under the imp~ ot d1reot 

pressure from their superi6rs or ot danger t·o · their own lives. 

Neither was there · anything to .indicate tho.t they oould not 

realise the inh\llWlO nature of the orders, or that they had to 

oonside:r their execnition as being imposed by bellic,.-erent 

necessity. The Judgnent passed on these co.sos l:>y dismissmg 

altogether the plea of superior orders in face ot aJ.l these 

circumstances is consistent with -the general opinion ot authori• 

tative writers in this field, (1) 

The trinl considered in para. l4 is an illustrntion 

of the fact that national oourts exercise their poner to ncbit 

the plea of superior orders within the some limits ns those set 

forth int he Nuremberg Charter (Art. 8), the Tokyo ChArter (Ji.rt.6) 

( 1) 
Cf. for instance H. Lauterpnoht, The La,1 ot Nntions ond the 

Punishment of War Orimes, British Year-Book ot Internationnl La\7, 
1944, .p. 73-7~ and 76. 

. ,. ~. ,.. . 



Ancl in lAV No, 10 of the Allied Ocmtrol Council tor Gei,wv 

(Art .. II, (Z..), (b)) • That 1• to aay, within the lSmit1 of tM 

· pri.noiplo that the plea oan auooeed only in mitigation of 

. pmlabllent Md not 1n freeing the aoouaod fran .ponal reaponaibUity. 

DI eDar&141otton 9[ Oou£t• ag1 tbo §tntua ot J.couffsl &4 notw, 
16, The Prenoh tr1al1 inolude a nulli>or .of oaaea in which the 

aoouaed \Tero .Allied nationals or natiOMl.s of non-bellieerent 

oountriea, o.n1 other oaaea in wbioh the victims were not Prenoh 

Mt1onala. 

17. In one 01\&e ( 1) the aoouaed we.a a o1iiaen of lu.xembt'W'g, 

.an allied oountry during the late wnr, The aoouaed, o. I.uoien 

J'ranea, joined the rn.nks ot the Gestapo as a Hnuptaturmtabrer and 

waa tried tor JIIJl'4er, pill.."l.ge and wnnton deatmiotion c£ property 

ocamitte4 on 1'renoh tenitory, Found guilty on oll oounts, he 

,ro.a oondemned to death. 

In onother 011ae (2) the acouaed was a mtional or a 

non--belligerent country, Spain. He \70.s tried on two ~ff'erent 

oounta: tor "violations a~inst the exte~nal aeour:l ty of the 

State•, am tor "murder and 111-t.reatmant", . .In both oaaes the . . 

plaoe ot the allogftd orimoa was in Germany, where the defeooont 

was interned in oonoontration camps tram 1940-194,5 atte~ having 

l,een tou.m in Pranoe aa a Spo.biah ReJQblican retugeo. On the 

tirat oount he was oharged with havine "uminto.1ned roL'ltiona 

durin£ the war with 81.i>jeots am agonts of an ,eaemy country", 

aoting against the aeourit7 of the Prenoh Stste, and on tho 

seoood oount w1 th havinB physion1]3 ill-treated French, De,le;ian o.rn 
~ah iJJDe.tes in the oamps and with having killed a Spc.niard. 

(1) 
Trial of L. Pl1CIIES. JuieJDOnt pronounced by the Mi,litnry 

!ribmal at Lyon on 23rd N0 vember, 1945, FR, 17. 

(2) 
Tri.Al of G. LmDINES MCJ-7rE. JwiE900nt pronounced by the 

Military TribUMl in Pnris, on 25th April, 1947. FR. 112. 
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The deterdant was aoqu1tted on the first count and on the seoon:1 

the Court ordered acldition.oJ. investigations, 

18. in a m.unbor ot oiu,ea the victims included nationo.ls ;,r 
o.llied countries suoh aa Fol.ea, Russians, lugoslavs, and sane• 

tiJDes even national.a ot enell\Y countries,· suoh as Italians, ( 1 ~ 

. The crime~ :involved were· mostly 1~treatment, ·torture am nurder. 

' The vict1ma ,1ere either prisoners of war or internees or · deportees, 
. . 

Ape.rt from the oases in vhioh the victims of allied 

and/or enemy nationality vrere included in French .trials on 

account of the tact that there uere at the same time victims ot 
• . • , 1 

French nntionality, there are oases in which no Prenoh nationals 
' 

\78re involved at nll. 

19, In all the above trial.a the jurisdiction at the Prenoh 

Courts wo.s based upon the (o.ot that the criminal oftenoea were 

perpetrated on French territory or on territory otherwise fa.lling 
' . 

within the jurisdiction ot French authorities, or else upon the 

fact that victims ot the war criminals tried inolvded French 

nationals. All the oases tell within the express terms of . , 
h~tiole ·l of the Ordinance of 28th August~ 1944, . relative to 

the repression ot war crimes. 
• • • 1 

• 

. There is in this nothing remarkabl~ or n~ in international ♦ 
.. 

law. However, the trials under review confirm the practice of 

imp~nting in vm:r crimes trio.ls gene-ral· principlos of pennl law am. 
. . 

of subjecting the rules eoverning ·the J\ll"isdiction of war criJ:nea 
' . 

tribW1Als to the said prinoiples. · 
. . 

There are one or two point·s, tnou~; · whioh should be 

noted in connection with the laws of wo.r and the proteotia1 ot 

human rights seoured by their rules. ·One of these points conoerne 

( 1) ' 
Tria~ registered. un61,r N:>s. FR. 39, 58, l.Ol+, 109,· 120 and 122 • 

... ... . 
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' . the recognition of the rie,bta ot e•• alien lle\tionala as being 

c~ered by the laws and oust.oms ot war • . 

111 one ot the oaaea reteffed to o.bove, paro.. 18 ( 1) 

the detend.o.nt, a German, •• obarged ritb ho.ving aevarely ill• 

t~eated Russian a.nd Ito.lie.n depo~_•· and prisoners who were 
' 

plaoe4 under hi• authority ns al.Ave leourera in the provinoo ot 

the Saar. Tho ottenoea were oOlllld.tted. in 1944,. The tri.41, 

whic~ oonoerned no other nati!)nalltie• than those mentioned, 

reaulted in a oonviotion at ha~ 14bour tor lO yoo.rs. l:fith 

ree~at to the viotima of Italian nationality the jw.pnt is 

undoubtedly baud on a clevelopnent ot international law. In 

the texts made available to tba United Nations War Orms 

0a11Dia1ion ~t ia not olear whether the .Italians concerned v.ere 

members ot the Italian armed torooa who one way or another 
/ 

attraoted the displeasure ot their German allies after the 

capitulation ot Italy, or ,rere oivUiana wh~ in oonneotion witb 

~t~y• s surrender were deported to Germany aa slave labourers. 

The henoh law under whioh the td.cl na held· ( OrdinAno~ ot 28th 

August, 1944-) prescribes tho ~uriadiotion of Prenoh courts in 

the tollowi.ng oases (Art, l): 

• mum the ottenoe ia oCIIIIS.tted in Fro.nee or in 
telTltory' Ul1der Jronoh authorityJ 

- i7hen the otte~ ia ooaaitted &BO-inst either of 
the following categories: a henoh national; an 
io:liv1dual under Prenoh pz'otection; a persoo serving or who 
had a~rved under the Pronoh ting; a stateless person 
residing 1n J'renoh torritory ~tore 17th Ju11e, 1940; 
or tinally, o.gain■t a refugee in Prenoh territory. 

If the Ituian victimll were oivilio.ns it· ·io difficult 

t~ ■eo how they ooulcl be abaOl'bed wner e:ny ot tho above-oited 

oa.tegoriea, unleH they were recognised o.a •refugees II or persona 

(1) 
Trial of R. RI\Iffl. Judpnt pronounoed lly the Militnry· 

Tribunal at Ht.nay ~ 18th Mny, 194,6. J'R. ~• 

I 



' . . .. -18-
. 
' 

"unier Frenoh proteotio~",neither ot '1h1oh, in the ~ircumstnnces, 

seem to bo a proper legal oonstruotion. Therefore, it is 

' more likely that 1n this case, the Prenoh court did in fact 

nothing else ~ban apply_the notion of "crimes {lgain~ h\Jllllnity" 
. . . 

o.a detined in the Allied Control Oounoil Lo.w No • . 10 Qnd in t be . . 

Nuremberg Charter~ that is to a~, as a crime directed against 
' . . ! 

"any c~vilion p~ulation", tnoluding nation~ . ~f en~D\Y countriea. 

U, on 'the other hand, the Italian victims \78re ~ors ot tb& 

Ito.l.ian toroes who were treated by the Germana as p_rl,soners at 

war and taken as suoh to France tor forced labo~, the solution 
.. 

onthe basis of either the Prench Ordinance or t~ concept of 

"crimes against' hUPWlity" is' still rn6re diffioul1s. Members of 

armed forces do not fall within the definition of "crimes ago.inst 

huna.nity" and a.re neither suited for subjection to any of the 
. : ,· I( 

categories covered by the Frenoh Ordinance. In thi~ cnae, 

the develoJiient of the law would appear so much, the more striking . . . 
that it goes beyond the limits of the Fre~oh. Ordinance insofar 

as it embodies the laws an.1 customs of war, and ~eyond the 

coooept of "crimes against humanity•, which, h0\70ver new and 

wide, does not cover military personnel among the viotims. 

20.. Finally, it might bo worth mking sane remarks on the case, 
·' 

of the Spanish no.tional tried for war crimes and for aots 

directed against the external security of Prance (see para. 17). 

In his caae, ,mr ·crimes for which he was ·tried Yrere ccnunitted on 
r • • • 

German territory outside the French Zone of Occupation, namely, 

in the oonoentration camp of Mautha.usen, which lies in the . . 

Ruas1.An Zone of Occupation, However, in this case, the pnrt 

of the trial oonoernin war crimes was held by a French Tribunal 

on acoount of the fact that there were Fre.noh nationals ambng the . - . J 
victims and that the a._~ f!<.;d was in the hands of the French 

authorities. The often~os•nllegedly oonmitted were clearly 

.. 

. 
• 

J 
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. 
WDI' orimoa in the teohniooJ. senae: the defendant, beins on 

iniate in a German ocmoentration omnp, was oharged with having 

nided. with the Germo.na and brutally iU-treated other im:>.tea, 

exaot~ in the aame manner aa was done by the Germana themselves. 

, However, the point· in the ~ 18 that the 'defendant. 

did not belong to n country o.t war with a~ of tho P0wera engaged 

·in tho oontlaaration ot 19,9-191.5; neither did be servo in the 

ax,nod forces of any auoh :Paner. On the oontrary, he was a 

Spanish refugee 1n Frnnoe at the outbreak ot the war, and ,p.a 

interned by the Germana a.a a . polit~ ~uapoot. Tberotore, tho 

sole tact ot having put him on trial provides a very convenient 

illustration of the hitherto already well admitted prinoiple 

: . . that the peratnlll ·status of n mr oriminnl, partioularly t.be 

question ot whether he is a natiO!lal of a belligerent or neutral 

parer, is irrelevant. .At the !!lame timo, it shOV1s that, to the 

e~nt to \7hioh human rieJlts are ooverec! by wo.r crimes trial.a, . 

the oontemporary system or international law is wide eD0Us)I ta 
I 

e,:tem. penal retriby.ticm for viol.o.tions of human'ri£91ts in o. great 

' variety of oases. 

PART II. 

Quislinp.a and Traitors. 

The Trial of Laval. 

21. As pointed ou.t at the beginning of this paper, no otfioial 

d~ts regarding trio.ls of quislines and traitors by Frenoh 

courts hnve been submitted to the United Nntions War crimes 
. .... 

Oonmiasion. 

Yet, the import~nce at considering such trinls and 

assessing to whnt extent they might be relevant for this Report 

wao obvious. In this respect it \78.S particularly o.ppropriota 

to take into account the trio.ls of Mar&ohnl P&tnin nn1 Pierre Lnval. 
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They were the mo lending porsonnlities in the Viohy r&gi.me 

,mo · .tere both touzx1 guilty of and were convioted for treason 

and oolL,:,.boration ,11th the enemy. Oonaequently, it information 

ot major importance could be found in ~o~ to violations ot 

h\lnan rights and pennl retribution thereof wrler J'renob law, it 

was to be found in the first place .in toose wo trials. 

22. It has been possible to obtain an unofficial aooount ot 

the La.val trial, whio~ reproduces a verbatim aeoord ot the pro­

ceedings of the court_. Altooudl unotfioial, this account oan 

· sotely be regarded as accurate,having been published in the 
• 

vrell-lmam collection of important trials edite4 by Maurice 

Gal'9on, the reputed Prenoh barrister. ( 1) 

Unfortunately, nothing of the kind oould be obtained 

regarding the trial of Petain, so that the present analysis is 

perforce restricted to one ouly of the t\'10 principal French 

trials of quislings nm traitors. 

23~ · As previously. mentioned ( 2) the trial of Pierre !Aval is 

of limited value to this Report. As could be expeoted the 

main, or rather, the sole object of the trial wns to establish 

whether the def'enclAnt had comnitted, hig)l treason or not, as a 

leading member of the V1chy regime. Therefore, insofar as 

violations of~ rights came into the picture, they did so only 

inasnuoh as they were incidental to the alleged treasonable 

activities ot the aooused. This is apparent in all the various 

stages of the trial, namely in the indictment of the proseoutor, 

in the course of the proceedings of the Court ~ in its juugJnent. 

In all these stages the pl oe allotted to such violations is 

comparatively insignificant, nnd there is np express reference 

to "human rights" by nc.me, but only in s,ubstc.nc~ 

(1) See work cited above, p, 2, p r a . 2, n. l. 

(2) er. above, ra. 2. 

. 
I 



• 
.. ' .. 

. . , "' ' . . , . 

. . . 

-21-

However, to the yxtont to which· such violations vero 

the ob.1eot at the prose~ion, ot the proooedinga and <1 the 

judsnent, the information \bich oonoerna them can be regarded aa 

· valuable, Its ohiet vo.lue lies not so much in the lllllgnitudo ot 

the trial within the field ot Prenoh national ond 1ntornational 

affairs. It lies more in that trials of traitors rnioh inolule 

violati<:11a ot hunrln r igtrte aa punishable under penal l.a\'1 nro a 

novel phenanenon, and th9-t in view .of tho oima deolared in t ~ 

United Hatioos Charter and or the purposes of its organ• 

entrusted with'·promoting o. mare effective protection ot huroon 

right~, they are a weloane souroe of· information of ·hCM' tbia . . 
protecnion is operatine on a national , lovol. 

. T),e O)urt. 

24. P1erre LBva'.\ was tried by a HieJ'l CQUrt of Justice in-

stituted by an Ordinance at l8 November, 1944. (1) 

The Oourt was tormod for the spocitio purpose of 

dealing with charges aeainst pefaona having taken ~ .. ~ the 

activities of th~ sd>-oallod V:i:chy eovernment. The COOJPOtenoe 

of the Court over aooused persais included the head of ~he State, 

heads ~ the Government, ministers o.nd other high _otfioials 

holding responsible positions, such as Secretaries of State, 

Governors General, High Oallnissioners aol ~e . like, (2) 

The Court was canposed of throe jw.lges {magistrntea) 

and 24 members of the jury. Th~ ju11ges were , tho first president 

ot ·the Court· of Cassa.tion; the pr<3sidont of the Orimino.l 

Chamber of the Court of Cassation; and the first president of 

the Court of Appeal in Paris. The members of the jury were 

( 1) 
Cf. J 0 urnal Officiel de l a R~publique Frungaise, No. 128• 

19 novembre, 1944, p, 1382-1)83. 

(2) or. Art. 2. 
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chosen by dro.\7ing lots tran two lista drawn up by tho ProviaioDll 

Oonaultative Assembly. Hnlt of those nominated D.1¥1 oboaen mtre 

Senatore or Deputies on 1st September, 1939~ (1) 

The oriJnin,.l inveatication was oarried out by a 

apeoial oaaniasion ~on ohareea submitted to it by the Proaeautor 

General.. (2) T.ho imiotment was drawn up by the Prosecutor 

' 
... .. 

and approved by the oamd.ssion aotine· aa o. Chamber ot Proaeoution. (3) 

T~e procedure before the Court waa that ot a regular 

penal oourt oanpetent in similar· oaaea (Oour· d 1A.&1ue), vitb,· · 

the dif'ter~noe that all decisions and· sentenoes mtre taken ani 

pronounoed ~r joint deli~ration of tho judge• am the jury. 

The Court \7l).8 empor,ered to impose any• punislnent trail a tine to 

the death penalty, o.nd to pronounce tne national inlignity end 

oontisoation of property ot the dofem.ant. The jw.gnent was 

ti~ giving only the right to submit a plea tor pardcm. {It-) 
( 

The .trial began on 4,th Ootober 19lt-5 ~ was terminated 

a few ~,s late!, on 9th October. £&val was found guilty ot . 
the ohargea nnd rma ooooemned to death am executed on 15th Ootober. 

He bad lodged a plea for pnrdc.1, which ,1as rejeotod by the Bead . . 
of the ·Prenoh State. (5) 

The Olar5ea. 

25, La.val was indiotod under two oounts: 

(1) 
Cf. Art. 3. 

(2) 
6 and 7. or. J.rts, 

(3) er. Art. 9, 
(4-) ct. Art. ].Q 

(5) This rosition ws held at t~ tiroo by Gen6ral de Gaulle, as an 
interim post until the setting .up of a definite oonsti tutional 
regime in post-war France. 

I .. 

• 
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(n) for · "conspiracy aBainst the internnl 
security of tho State", 

e.nd . , 
(b) for "intolligenoe ,1ith . the enemy with a 

view to favouring the latter• s enter­
prises in connection with his own" • 

. 
All the charges submitted under these two counts 

oovered the period of time Laval was member of' tho Vichy 

Goverrment. He entered the oo.binet of' P&tain on 23rd June 

1940 as Minister of' State, am on llth July 1940 beoour , Vice­

Premier and euooessor-design..-ite of P&tr.-.in as head of State. He 

wns dismissed by P&tain on 13th Deoenbor 191.0, o.m was returned 
I 

to pooer in A1 ril 1942, r..hen he became Premier, c. post which he 

kept until the liberation of Prance in iu@lSt 1944. 

It is mainly under the seoord count that viol..."'.tions 

of the individual ri£4'lts of French oitizens were involved, 

although it is possible to trace sotnb violations of o. braader 
. 

significance undor tho.first count. 

All the evidence re@rding violations of humo.n ri(§lts 

was submitted only with a. vie\1 to :proving hi[h treason, but a.a 

such the said evidunoe enl vi9lations fonned n distinct part of 

the trial.. 

The charge of conspiracy against tho intt}mnl security of tho 
State • 

. 26. This. charge consisted in that tho a.caused was allo d to 

have caused and personally brou~t about the end of the con­

stitutional basis of the III Republic,. l>y the nbolisbnent of its 

democratic fowxlations, 3lX1 by ·1nstallin3 a n authorito.rio.n State 

with MartSchal Fttnin, 11>.t its head. The indictment speoifiod 

th t the defendant brou :ht nbout <;>n lqth July 1940 "the suppression 

of the Prcsiclenoy of 1he Ro ublic, tho cumulation of all :-, --- wers 

in P&tain1 s hllndo an ttie o.djournmont of tht: .... rliament sine c!ie". 

H1s motives in tb ·ng so were o. l.lt., r,- to include the wish t o soc 

Gtlnnany win th w , o.nd one of the reo.sono f or ,ishi c f or a 
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Germon victory wns olloged to be his ho.tred of Great Dritnin. (1) 

Under this oount, nn:i o.a pc.rt of nots ,mioh umemined 

the "1nterno.l security ot the State", the prosecution included a 

apeoitic charge which concerns the violat~on of civic or 

politi~ rights ot Pronob oitizens. .Tho charge consisted in 

that the Vichy Government disbanded the so-called Conaeila 

g6n&r~ux, '7hioh had P.. tunotion approaching that of a local 

par~ioment, nm abolished the election ~ - me.yore 1n to.ms \11th 

a population ot more than 2.000 inhabitants. (2) Ho.·rever, 

this was not uevoloped beyond the point of o. triot ·briefly 

mentioned p.s oouourring to establ111h tho violation of tho "1ntemal 

security of the Stnte ". 

The cha.rse of intelligence '71th the enan.y. 

27. ¥<,st of the information regarding hlllWl rights ~.a to be 

found un:ler this cOWlt, 

The nnin charge c onsisted in tho.t _the defendant in 

oollo.borating with the enemy undertook legialo.tive ond exooutive 

measures in order to "adapt the French oonstitution to German 

institutions", ancl acted with c.. view to shnpine the. French state 

on the model of Nazi Germany. 

It is m these measures tho.t violations of huno.n rights 

of ~rench .citizens were involved o.nd 1ere the object of the trial. 

28, Ref erring to the period when Lo.val became Prime Minister 1n 

1942, the prosecutor submitted tacts regardin g persecutions of French 

citizens on r acial, relgious or political grourns: 

. (1) 

(2) 

"The s o-oa.µed French policy ( of Laval) 
become then an cnti.J:el.y German policy: persecutions 
(\7ere sto.rted) of J e,1s._ Freomnsons, camunists nnd 
memlJers of thu Resistnnoe frcm nll pnrtios; the police (was) 
put at the disposal of tha Gestapo ; 22.000 arrests (were 

er. 2P, cit., ~- ~7- 28, 267-269, 273-274. 

er. op. cit., p.177-181, ·. rith the def once of Lo.vol on this point, 
and p , 276. 
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