


(4) In case the law of your country does not authorise eivil or/and military
tribunals to exercise jurisdiotion in respect of crimes committed abroad,
what are the legal and political difficulties in the way of a change in
the existing law in the direction of conferring such jurisdiotion upon

military or civil tribunals or both?

From the legal point of view there are no major difficulties in the way of a

change in the existing law in order to confer upon military or oivil tribumals the

euthorisation to exeroise jurisdiction in respeot of orimes committed aborad.
Such ohange abroad would have to ho made by means of a deoree of the President of the
Republic issued according to the "Constitutional Deores" rogarding "the temporary
exercise o legislative power /Czeohoslovnk Official Gazette, 1940 No.2 /. From
the constitutional point of view the position of the Czechoslovalk Government is
similar to the position of other Allied Governments residing in London end the
negation of their legislative power would be = there is no doubt - contrary to the
acts of recognition of the respective Governments by the Government of His Majesty.
(5) Does the law of your country adequately provide for the punishment of all
war orimes which have been committed in your country?
The penal law of Czechoslovakia = though in a lesser degree than that of othor
ocoupied states =~ does not adequately provide for the punishment of all war orimes

which have been committed in our country.

(6) In ocase the answer to question 5 is in the negative, what are the legal
and political difficulties in the way of a chengo of the existing law in
the direction of making such adequate provision?

From the legal point of viow thore are no difficulties in the way of a change

of the existing law in ordor to provide for adequato punishment of all war orimes

/see ad 4/.
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HOLLAND
(Dr de Moor)

(1) In what oirocumstancos. if eny, does the law of your country oonfor
upon oourts jurisdiction to punish oriminal nots committed abroad:

(a) by nationals; (b) by alions?

A+ Dutch oriminal law applics to Duteh nationals outside the Europoan part

of tho Kingdom if
Art, 3 Pen. Cod. 1) tho Dutch national commits a crimo on board of a Dutch ship;

Arte4-5 Pon.Code 2) ho commits a crime against the socurity of tho State (attompt
upon tho Hoad of tho States rolations with a foroi gner or a
foreign corporation with a view to cause a revolution, cte.)
or against the royal dignity;

Art.4 Pon.Codo, ho commits the orime of adultoration of money or & similar orimep
Art.4 Pen.Code. he commits forgery of Bons eto., issucd by the Government, a 3
Provincial Body, oto., or a similor crimoj

Art.4 Pen. Cod. ho commits piracy or a similar orime;

Art.6 Pon. Cod. he incapacitates himsclf for militery servico, commits bigamy
or privatooring;

Art.8 Pen, Cod. ho - boing an offiocial - commits as such orimos relating to his

funection.

Note: A(2) and 4(6) apply also to thoso who aftor having committed
the crime nbtained tho Dutch netionelity.

Art.7 Pon, Cod. Dutoh criminal Law applios to foroigners outside the suropean

part of tho country in tho casos 4.1), A.2) (with cortain

rostrictions), 4.3), L.4) and A.5);

Art.4 Poen.Cod,

Art.8 Pen,.Cod. Noto: Both in casos 4 and B tho application is rostrioted
by the oxcoptions acknowlodged by the law of nations.

Co Tho compotont domostic court for those oases is eithor the

Art.2 Codo of court within whoso jurisdiction the oriminal is domiciled or
Criminal Procedure.
happens to bo or had his last domicilo.

In case of crim:s on board of Nethorlands ships, the domioilo
of the ship.







all the orimes, mentioned in the Netherlands military and municipal codes, committed
in German and ixis territory during the war, in so far as Netherlands nationals or
interests are concerned. In the given circumstance this would not give great

difficulties from a point of view of legislation, The same proposal is made by

Lord Maugham for English Law,

(6) Does the law of your country adequately provide for the punishment of
all war orimes which have been committed in your country?

The existing law does not adequaiely provide for the pumishment of all war

erimes; only for those already mentioned in the military and mmicipal penal codes.-

(8) In case the enswer to question 5 1s in the nogative, what are the legal
and political difficulties in the way of a che.age of the existing law
in the direotion of making su ‘
4 speoial legal arrangement for those var-crimes not covered by the existing
military and mumicipal penal codes and the extension described 4, would be possible
on the basis of an international treaty, acoepted by the Netherlands legislator and

arranged by this legislator as the basis of that treaty.

-n:_-_._._. — A 4‘:’-.‘“-'"&-—*—-—_—.___. S o
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inswers to Questionnaire
LUXEMBOURG
(Monsieur V. Bodson)

(1) In whet oircumstences, if any, doss the law of your cowuntry confer upon
courts jurisdiction to punish oriminal acts committed abroads

(a) by nationals; (b) by aliens?

hooording to Article 4 of the Luxembourg Penal Code "an offence committed outslde

Luxembourg territory, whether by Luxembourg nationals or 'by foreigners, is punishable

in the Grand Duchy only in cases specified by law".
The governing prinociple is that Luxembourg oriminal law is appliocable to

Luxembourg nationals having committed e orime abroad only if the case is provided for

by a special law.
The cases provided for are the following:

1. Ls to offences committed abroad by Luxembourgers:

(2) Any Luxembourg subject who, outside the territory of the Grand Duchy, has
committed a orime punishable by Luxembourg law, may be prosecuted and tried in
Luxembourg.

As to a Luxembourg subject guilty of an aot termed delinquency (dé1it) he is
l4able to be prosecuted and tried before Luxembourg courts if the offence is punishable
according to the law of the country in which he committed the offence.

The law provides, however, that a Luxembourg national carmot be tried if he is
not present, nor oan he be tried for & political offence, (Arte 5 of the Codo -
d'Instruction Criminelle).

(b) Members of the Luxembourg Forces can be dealt with by the Luxembourg Military

Penal Code whether they reside on national territory or abroad.

2. As to offences committed abroad by forel gners:

The law of January 18, 1879, quoted in Art. 7 of the Luxembourg Code d'Instruction

Criminelle, provides that any foreigner who has committed abroad any of the following










(6) In ocase the answer to question 6 is in the negative, what are the legal
and political diffioculties in tho way of a change of the existing lew
in the direction of making such adequate provision?

The enswer to this question is the same as that given by General de Baer under

question 4.
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Answers to Questionnaire
POI.A'ND
(Professor Glager)
(1) In what oircumstances » if any does the law of your ocountry confer upon
oourts jurisdioction to punish oriminal acts committed abroads

(a) by nationals; (b) by aliens?

With regard to jurisdioction for crimes committed abroad, the Polish Criminal

Criminal Code contains the following regulations:

Arte 4 sec. 1. The Polish penal law is applicable to Polish citizens who have
committed an offence abroad,
The Polish penal law is appliocable also to foreigners who at
the timo of the commission of an offence abroad were citizens
of the Polish State; it is appliocable likewise to porsons who,
after the commission of an offence abroad, have obtained Polish
citizenship,

Art. 5. The Polish penal law is applioable to foreigners who have committed

an offence abroad, directed against the wolfare or interests of the
Polish State, of a Polish citizen, or of a Polish juridical person,

Arte. 6 soc.l. As a condition to oriminal responsibility for an act dono abroad,
the act must have been one made an offence by the lew in force
in the placo where it wms committed.

860s2. If differences exist between the two laws involved, then the

Judge epplying the Polish law may take such differences into
consideration in favour of the defendant,

Measures of socurity shall be applied by the Polish court

indepondontly of the law of tho place whore tho affence weas

comnitted.




The provisions of Articlo 6 do not epply:

(a) to officials who while in service gbrosi have thors commi*ted en

offence,

(b) to persons who have committed en offence in a place which does not

lie within the jurisdiction of eny state,

Independently of the lew of tho place whore “he offence is committed, and

of the citizenship of the offondor, tho Polish ponal law is appliceble to

persons who lavo comitted abroad tho follow.ng offences:

(a) An offonce against tho intornal or oxtornal soourity of tho Polish Stato,

(b) An offence against offices or officials ¢f tho Polish State,

(¢) The making of a falso deposition in an oifice of the Polish State.

Art.9. Independently of the law of tho place whoro ay offenco is comnitted, the

Polish ponal law is applicable to a Polish citizon, or to a foreigner

whose oxtradition has not boen passed upon, vho has committed abroad one

of the following offonces:

(a)
(b)
(o)
(a)
(e)

(£)
(g)
(h)

Piracy,
Counterfeiting of monoy, public scouritics, or bank notes,
Slave trade,

Trado in women or children,

Tho use of an instrumentality capable of producing a public
danger with intent to produce such danger,

Trade in narcotics,
Trad in pornographic publications,

Any other offence specified in in‘ornational oconcentions
concluded by the Polish State.,

Art,10, soc.1l. Tho Polish penal law is appliceblo to & toreigner who has committod

abroad eny offence which is not spocifiod in Articles 5, 8 and 9, ir

the offender is within the territory of the Polish State, and if his

extradition has not boon passed upon, and if the conditions of

Articlos 6 and 7 are fulfilled.

80c¢e2s Tho prosecution takos place on order of tho Minister of Justice.

(2) To what extent, if any, does the territorial principle of your criminal law
confer upon your courts jurisdiction in respoct of oriminal acts committed
by aliens on tho high socas or from the air abovo the high seas against ships
or persons on board ships flying the flag of your country?

Our Code ocontains a rule which allows the punishment by natlonal courts of orimes

committed by alions even whore such took placo on the high seas or from the air above
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the same Orders. During the prosent war such Ordors woro not yet issued.

As rogards tho jurisdiction over enomy nationals in Polish torritory = soe above.

In ovont of the Polish Armed Forcos occupying enomy territory the Commander in
Chief is authorized to submit to the jurisdiction of tho Polish Military Courts
oivilians (nationals and forcignors, inecl. onomy nationals) charged with having | \

ocommitted offences ondangoring the defonco of tho State,

(4) In caso the law of your country does not authorise civil or/and military
tribunals to oxerciso jurisdiction in respoot of crimes committed abroed,
what are the legal and political difficulties in tho way of a change in
tho oxisting law in tho diroction of conforring such jurisdiction upon
military or civil tribunals or both?

This oase doos not ariso as our ponal Code, as it was seid, outhorizos our

tribunals to oxoroise jurisdiction also in rospoct of orimes comitted abroad (hrta.4al).

(6) Does the law of your country adequatoly provide for tho punishpent of
all war crimes which have boen committod in your country?

In my opinion, no. Thoro aro orimes, committed by tho invador, which are not
covered by our Code. For oxamplo it would be difficult to apply our Code to such
aots as e.g. compelling young women to booomo pregnent against their will, physioal
and mental torture, transfer of population, cstablishment of ghottos, causing mass
starvation, illegal judgments, plunder or dostruction of cultural property (monuments
and so on), privation of medical assistanco (help) and of mediocaments, and so on.

But even wuld our Code bo so interprotod as to ocover such crimes, which is not the
oase, the punishments provided thorein aro not sufficiont to meet such orimes,.

(8) In case the answor to quostion 5§ is in tho negative, what are tho legal

and political difficmltios in tho way of a change of the existing law
in the direction of making such adequatc provision?

There are no difficultios as wo have already amplificd our Code by an additional
bill ocontaining some now forms of orimes invented by the invader. This bill covors

orimes committed since 31 August, 1939, It is not yet promulgated in owr Offiolal

Journal,
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NORWAY
(Mr Potor Stabell)

(1) In what ciroumstances, if any, does tho law of your country confer upon
courts jurisdiction to punish criminal acts comitted abroeds

(a) by nationals (b) by alions?

(a) Zho quostion is dealt with in Seotion 12(3) of the ordinary Munioipal
Criminal Code of Norway of the 22nd lMay, 1902, Norwogian jurisdiction applics:-

() In casos of orimes and misdomeanours egeinst the Norwegian State or a
Norwegien State authority, tho deciding factor in this connection being tho
ocharacter of the offence as defined by statute and not vhether the action happens
to harm Norwegian interosts.

(11) 1In cases where the offence is also punishable under the law of tho
country where it has beon committed,

(111) PFurthermore, a number of enumeratod offencos are made amonable to the
Jurigdioction in question, For the sake of convenience, thess may be divided into
three groups. The first comprisecs specified orimes or misdomeanours against the
Normégian State or a Norwegian State authority; the sooond group comprises aotions
the general character of whioch makes thoem punishablo in all ocivilired countries;

the third group comprises crimes or misdemeanours regarding which the Norwegian

Criminal Code would not bo adoquate wnless its provisions were also made applieable

to aotions oommittod abroad.
Regarding the jurisdiotion of Norwogian courts-martial soe the enswor to
quostion (4) below,
(b) Seotion 12(4) of the ordinary Munioipal Criminal Code of Norway covers
acte oommitted abroad by foroigners. Such acts are amenable to Norwogian Jurisdictionse
(i) Ina large number of oasos which arc enumerated in the provisions

oonoerned, This onumeration is, of course, M Llruil fwow thic ~mutrution of
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Ansvers o Questionnairs
GREECE
(Monsieur C. Stavronoulos)
(1) In vhat circumstances, if any, does the law of your country confer upon
courts jurisdiction to punish criminal acts committed abroad:
(a) by nationals; (b) by aliens?

(a) Section 3 of the Greek Criminal Procedure Act confers upon Gresk Courts
Jurisdiction to punish any criminal act (orime or delit) committed abroad by any
Greek Natienal, the Greek Law being applied in precisely the same manner ag if the
aot had been committed on Greek territory.

(b) Section 2 of the Greek Criminal Procedure Act confers upon Greek Courts

Jurisdioction to punish any alien, provided thet ho has boen extradited to, or arrested

in Greece, for any of the following criminal acts committed abroad:=
I. For any criminal act (orime or delit) ocomnitted against any Greek National,
II.  For high treason against the Greek State, for forging or counterfeiting
netional ocurrency in circulation in Grieco or the official seal of the State
and for being a party to any ol thesc offences.

For highway robbery in a raighvouring country,

To what extent; if nhy, does the territorial principle of your oriminal
law confer upon your cour’s Jurisdiction in respect of criminal aots
comitted by aliers on the high seas or from the air above the high seas
against ships or persons on board ships flying the flag of your country?
Greook Law confers upon Greek Cowrts jurisdiction in respect of any criminal act
committed by any person on board Greek ships,
Greok Law does not provide spocifically for criminal acts committed by aliens
on the High Seas or from tho alr above the High Seas against ships or persons on

board ships flying the Greck flag.
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committod, whoethor within or without tho national torritory,

(4) In case the law of your country does not authorige civil or/and military
80 Jurisdiotion in rospoot of crimes committed abroad,
political difficultics in the way of a change in
tho oxisting law in tho dircotion of conferrineg such Jurisdiction upon
military or civil tribunals or both?

This quostion has alroady boon covered by the previous paragraphs,

(56) Does the law of your country adequatoly provido for the puni shment of all

war crimes which have been committed in your country?

Greek Law (The Military Code ) provides for the punishment of certain violations
of the roocognised Rules of Yarfare, such as, ill-troatiort of Prisoners-of-War, or
wounded, and sick persons, dosooration of corpsos, attacks on, or seizure of hospital
ships, otc., but only in cases whore such violations heve beon committed by members
of the Greek Armed Forces,

War orimes committed by the enemy should, therofere, be dealt with under the
Municipal Criminal Code, War Crimes, such as systomatio torrorism, wanton devastation,
destruoction of property, pillage, illegal exocution, doportation of oivilien populations
in ocoupied territories, forced labour, murder of hostagos, indisoriminate bombardment,
will have to be troated as common criminal acts, namely, murder, robvery, theft, eto,

(8) In oase the answer to question b is in tho negativo, what are the logal

and politiocal difficulties in tho wey of a chango of the existing law in
the direction of making such adequato provision?

There are no political difficulties in tho way of onacting such chenges in the
oxisting Law as may be decmed necessary, Any change, howover, should take into

consideration Art. 7 of the Greok Constitution, vhich ronds:

"No penalty shall be imposed in the absence of a law previously determining such

penalty, in rospect of offences committed before the onastment of such law."
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CONFIDENTIAL

INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT

COMMITTEE CONCERNED WITH CRIMES AGAINST INTERNATIONAL PUBLIC ORDER

Sub=Commi ttee on the Defence of Superior Orders

It will bo of great assistancoe to the Sub=Committoo if you will be good onough

to prepare a statoment as to tho position of tho law of your country on tho following

quostionss

(1)

To what oxtont doos tho oriminal law of your country recogniso the plea

of superior orders as a justification for illegal acts?

To what extent, if any, doos your military law differ in this respect from
the general criminal law of your country?

What qualifications, if any, with reference to tho lawfulnoss of superior
order, docs tho law of your comtry recogniso with rogard to the duty of
the soldier to oboy the ordors of suporior officors?

Is thore any information availablo with rogard to the practice, during the
first World War, of the military courts of your country with respect to tho
ploa of superior ordoers put forward by mambors of cromy armed forcos

accused of a war orimo?

Yours sincoroly,

J.d. do MOOR
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BEIGIUM
(Ur de Baer)

(1) To what extent does the criminal law of your country recognise the plea
cf superior orders as a justification for illegal acts?

In the Belgian oriminal law the general pri:icipls va the matter is stated in
ert. 70 and 71 of the Penal Code whioh are worded as :ollows:

"Article 70. Il n'y a pas d'infraction lorsque le fait Stait ordonné par la
1loi et commandé par lfautorité ™.

There is of course no difficulty »hen the act was allowed by law and ordered
by the authorities. The difficulty begins when one must make a chcice between
sbeying the law ;nd obeying the emthorities and for private persons the general
rule is that when such a choice must be made it is ihe law that must be obeyed.

But for persons who by tazir position have a duty to obey their superior, such
oconduct is not always practicable. The rules by which they are to be governed in
such a ocase are the folluwing:

The seat of the matter of sujsrior orders is in art, 66, section 7 of the Penal
Code: waccording to thls provision the person who gives an order to commit an offence
is a partner in the offence:

"seront punic comme auteurs d'ua crime ou d'ua délis ..... ceux qui, par .....

abus d'autorité ou de pouvoir ..... auront directsment provoqué a c¢o crime ou a ee

aélit".

so that the porson in whom the illegal order originated is punishable in the same way

as the person who executed the order.
There is howover no liability unloss the orimc was committed or at least attemptod,
Moreover the person who gave the order ie not liable unless he had in view the specifie

orime which was, in fact, committed; not only must the order refor to the species of

orime which wes, in faot, committed (so that a person ordering a theft will not be

liable for a nurder which might have been committed on that occasion; likewisc a



















(4) 1Is there sny information available vith regard %o the praotioe, during the
first World War, of the military oourts of your country with respeot to
the plea of superior orders put forward by memberg of enemy armed forces
aoccused of a war orime?

There is no information available on that subjeot. No members of enemy armed

foroes aooused of & war orime were tried during the first world war by Military Courts

of Belgium, The only German who was indioted (N.c,0, Randohr) was tried by the

Supreme Court of Leipzig ~ and was aoquitted = the question of superior order was

not raised in this case,
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BELGIUM
(Monsieur Ch, Tschoffen)
(1) To what extent does the eriminal law of your country recognize the plea
of superior orders as a Justification for illegal acts?
Appliquée aux orimes de guerre, oette question peut se reprendre camme suits
"Au ocas ol on leur appliguerait le code pénal national belge, les allemands, coupables

de orimes de querre, swr le territoire belge, pourraient-ilg invoquer la ocause de

Justifioation ou dtexouse comme sous le nom de "exception de l'ordre regu",

B. Réponse Géndrele.

Les dispositions du ocode péiial belge a cet égard sont oontenues deans les
articles 70, 71, 152 et 260 dont oi-dessous copie et analyse,
Elles constituent oce qui est eppelé en droit belge "cause de Justification"
en exprimé par la formule "il n'y a pas d'infraction lorsque.,..."
Notons que lws art. 70 ot 71 ge trouvent dans le Livre I / "Des infraotions -
"ot de la répression en général", 1'art, 162 au Titre II du Livre II "Des orimes

ot délits qui portent atteinte &ux droits garantis par 1a Constitution" en 1'art.260

au Totre IY du Livre II "peg orimes et délite contro 1‘ordre public",
3 Ajoutons que le code pénal militaire ne contient avoun article spéoial en oe
domaine.  Dfautro part, 1'article 58 du code pénal militaire (Loi du 27 mag 1870)
porte que los dispositions du Livre premier du code pénal ordinaire (done los art,70
ot 71) aux quelles i1 n'est pas dérogé par le présente loi, soront appsiquées aux
infraotions militaires", Rien dans oo code pénal no portant dérogation aux ar¢,

70 ot 71 du C.P. 11s doivent s'appliquor aux infractions militaires dans la mesure

ot l'esprit oci-apros exposéos.




c. Mt. 70.

Cet article dispose qu' "il n'y a pas d'infraotion lorsque le fait tait

ordonné par la loi et commandé par l'autoritd",

L'on remarque que pour que cette dispositien puisee etre invoqude, il faut
deux 81éments conjointss

(a) le fait doit étro ordonné par la loi; (ordonné veut dire ice order ou

simplepomt autorisé; ex. arestation préventive),

(b) et commandé par 1'autorité.

Loi ot autorité doivent s'entendre a toute évidence de loi et auboritd belges,

L'arts 70 n'est dono pas applicable aux orimes commis par les allemands on
territoire bolge.

Lfon sait toutefois que par une ordonnance du 10 mai 1940, 1'autoritd allemands
& intreduit de Code pénal allemand en Bolgique.

L'artioles lor de cette ordonnance dit ques

"Pour autant qu'un agisement punissable sous lo droit allemand sera Jugé par

les par los tribwnaux ou par les tribuaux spéolaux, militaires lo droit pénal

allemand sera appliqué."
Ltautorité ocoupante a elle-méme 1imitd a ses tribumaux 1l'appliocation de cette

ordonnanoce,

Indépendament du point de savoir si elle est conforme au regloment annexd aux

Conventions de la Haye, elle n'est pas applicable au ces qui nous ocoupe.

D Art. 71

Cet article dispose qu¥il n'y a pas d'infraction lorsque 1l'acousé ou 1o prevenu
$tait en état de démonce au moment du fait ou l'orsque 1l a ét§ contraint par une
foroe a lequellio 11 n'a pas pu résistor”.

Nous pouvons évidommont négligor los oas do démonco at dovors simplement noug
demander si le sujot allomand répondant a wn ordro allomand "a &té contraint par
une force a laquelle 11 ne pout résistert"

La oontrainte pout otro physique ou morale,

Los cas do contrainte physique sont tros raros ot "l'ordre rogu" iei envisagd
ne pout éventuellemont rontror quo dans los oas do contrainto morale.

La ocontrainte morale cst ccllo qui résultc de 1'imminonce aotuollo d'un mal







Une observation essentielle:

Les acted arbitraires attentatoires aux 1ibertds et aux droite garantis par
1a Constitution ioi envisagés, sont ceux qui ssraient ordennde ou exéoutés par
un fanctionnaire ou officier public belge, wn ddpositaire oy agent de 1'autorité
ou de la force publique belge. Cn n'a pu avour on vue, dans le code pénal belge,
un fonotionnaire ou officier publio, agent, etc, dépendant d'une autorité Strangere.
Cette considération nous dispense de signaler que dans une certaine mesure,
11 résulte de l'exposé des motifs, que 1'exception de 1'ordre regu, dens le ocedre
iol envisagé, n'est pas péremtoiro si 1s subordonnd a oonmu 1'1118galité de 1'ordre.

F. Art, 260,
e e —

(Crimes et délite contro 1'ordre public)

Cot artiocle dispose: "loreque'un fonotionnaire ou officier "public, un
dépositaire ou agent de la force publique aura ordonné ou fait quelque amote contraire
& wne loi ou & wn arrété royal, siil justifie qu'il a gi par ordre de ses mupérieurs,
pour des objets du ressort de ceux~ci, et sur lesquels 11 leur était dd wmo obdissance
hiérarchique, il sera oxempt de la peine qui so sera dans co oas appliqude ga'wn
supériour qui aura donné 1'ordre".

Nous nous on référons a oe que dit ci-dessus au sujot de l'article 162,

Ge Conoclusion

A mon evis, seul 1l'artiole 71 du code pénal tol qu'analysé ci-dossus est
applicable aux crimes et délits commis on Belgiquo par les militairos allomands,

I1 reglo: & lour égard, la quostion deo )'ordre regu.

(2) To what extent, if eny, doos your military law differ in this respoct
from the general oriminal law of your country?

B. Répons

)
Rien dans le oode pénal militairc ni dans le codo do procéduro pénalo militaire
no touche expliocitemsrt a 1a question soulevio.

Mais 11 y a lieu d'observer quo l'article 58 du code pénal militaire (loi 27

mai 1870) porte que "les dispositionc du promlor "Livre 2a C.P. ordinaire auxquellos







(4) Is thoro any information available with regard to the praotice, during
tho first World War, of tho military courts of your country with respoct
to the plea of superior orders put forwnrd by membors of enemy armod
forces aocused of & war orime?

B, Réponso
Je ne possede pas do dooumontation a ce sujet,

Voioi d'autre part co que pouvent apporter mes souvonirs persemnels: La justice

belgo, o poursuivi, sur la base du droit ocommun, certains offiolors allomands du

chof dfassassinat ou do mourtre (oxoution de oivils on sout 1914 netamment). Ils
furont tous jugés (ot, la plupart do tomps condamnés) par défeut ot n'ont jemais
8t8 1ivrés. 1Ils n'ont dono pas eu l'oocasion d'opposer 1l'exception do l'erdre

Te¢u, Ello n'e pas été, a ma comnaissance, souslovée par los parquots ot los cours.
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UNITED STATES OF AMERICA
(Professor A.L. Goodhart)

In the United States there is a conflict in theory between oivil end military
law on the validity of the defence of superior order, although in praetice this

causes no diffioulty.
According to military law an officer or soldier may plead in his defenee that

he has acted in obedience to an order given by a superior officer, provided that the

order is not patently illegal.
On the other hand in civil law obedience to an order which in faot is illegal

is not a defence, even though the order was reasonably believed te be legal. It
must be pointed out, however, that the oivil courts in the various states are not
unanimous on this point, but the weight of authority supports the view expressed here.

The leading case is U.S. v. Carr, 1 Woods 480, in which it was held that a

shooting by one soldier of another, resulting in the death of the latter, at the

order of an officer, is "murder both in the officer and the soldier".

et ————

) It is for the Exeocutive to exeroise its powers of parden in such cases, and
not for the Court to weaken a fundamental oconstitutional prineiple.

f At times of orisis the survival of democracy may depend on the recognitioen of
the rule that an illegal superior order is not a defence in law, In Amerlean law

' the principle oxtends even to unconstitutional statutes whioh, although enactod by

A
w *he proper legislative authority, do not oxcuse action takon under thoir previsions.
< It may thereforo be stated that American oivil law is in oconsonance with English law
ca this point.
A Attached hereto is an extraect from Winthrop's Military Lew and Precedents which
is the authoritative book on this subject. Partiocular attention is ocalled to notes
‘ 52 and 54. Owing to the absence of Amorican law roports it has not been pessible
‘ to oite cases in support of the views which have been oxpressed above.

5 4444__________________::j---------..---.--.-.-.----lI-l-llllllIlllll-
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1889 to & suit for the seizure or destruotion, in an adequate emergency of war, or

in the course of the pﬁ;igrmanco of military duty in war, of the private property
of individual citizens +  So it has been held that a soldier was not liable

to proseoution for shooting and killing, under proper orders, a "bushwhacker"

or guerilla, in the late war, in Tenessee + The existenoce, however, of war
will not, as heretoforc indicated under Part II - justify wenton trespasses upon
the persons or proper%gsgf civilians, or other injuries not sanctioned by the
laws or usages of war £ » nor will it justify wrongs done by irresponsible
unauthorized parties(7: « For such aets the offending officer or soldier may

be made liable in damages. But in general, in timc of war, a greater diseretion
is conceded to commanders, and to military persons executing ordora(TBJ.

Obliged as they arc to act promptly upon omorgenoies(76) it would not be fair

40 hold them to the same strict accountability before the courts as for aets in

disregard of private right in time of peace,

(71)

Hermony v, Mitchell, 1 Blatchford, 5493 Do., 13 Howard, 116; Holmes v.
Sheridan, 1 Dillon, 351; Yost v. Stout, 4 Cold,, 205; Thomasson v, Glisson,
4Helsk,, 6165 Drchman v, Stifel, 41 No., 184; Bryan v, Walker, 64 No, Ca.,
141; Koonce v, Davis, 72 Id,, 218; Broadway v, Rhem,, 71 No. Ca, 195,

(72)

Ex parte Hurst, 2 Flippin,, 510,
(73)

Hough v, Hoodless, 35 Ills,, 1663 Christian Co, Ct., v. Rankin, 2 Duv,, 502
Terrill v, Rankin, 2 Bush, 463; Lewis v, MoGuire, & 1d., 2023 Dills v. Hatoher,

6 Id,, 606; Kiggs v. State, 3 Cold,, 85; Merritt v. Mayor, 5 Id., 95; Bowles
v. Lewis, 48 Mo,, 32; Williomson v, Russell, 49 Id,, 186,

(74)

Worthy v, Kinamon, 44 Ga,, 297; Hogue v, Penn,, 3 Bush, 6633 Branner v,
Felkner, 1 KeisE:'EEE; Cochran'v. Tucker, 3 Cold,, 186

(75)
Sutton v, Johnstone, 1 Terme, 493; Wall v, lcNamara, Id,, 6363 Olmstead's
Case, Brightly, 9; Hefforman v, Porter, 6 Cold,, 491,

(76)

In wer "military commanders must act to & great extent upon appearances,
As a rule they have but little time to take and consider testimony before
deoiding," U.S, v, Diokelman, 92 U.S., 627,
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POLAND
(Professor S. Glaser, LL.D.,)

(1) To what extent does the criminal law of your country recognise the plea

of superior orders as a justification fo- illegal mots?

The Polish Penal Code of 1932 has no ruling on this problem. No reference
to it 4s to be found here. With regard to the general rules on responsibility/
1iability/, in partioular thoss applicable to fault/ intention/, the "order"
should be oonsidered irrelevant for liability, if he who exeocutes it realises the
lawlessness of the act. On the other hand, he could bo exempt from punishment/
his aot remains lewless, but he is not punishable;/, if he oan invoke as & defence
the "state of necessity". Article 22 of the Polish Code applies to this:

"Sece 1. A person shall not be punished who acts to avert a direct danger
which menaces his ovn interest or that of enother if the danger
could not have been otherwise avoided.

Sec. 2. A person does not act under such higher necessity who has a
special duty to expose him:elf to dengor.

Seo. 3. The interest destroyed shall not reprosont an ohviously greater
velue than the protected interest.

Seos 4¢ In the case of exceeding the limits of' highsr necessity the
court may apply extracrdinery dimirudion o penalty."

(2) To what extent, if any, does your militery law differ in this respeet

from the general oriminal law of your co mtry?

With regard to militery law, Asticle 9 of the Falish Military Penal Code of
1832 reads as follows:

"pare 1. A soldior who commits an aot which ic 5o be considered as an

exeoution of an order in official matters is not punishable.

The rule foresecen in par. 1. is not apriicable (a) if the offeneo
resulted from a violation/ transgrossion of an order, or (b) 4f
the doer know that the order conecernsd an act regarded as orime

or felony".




In the above mentioned cases the court may apply an extraordinary diminution of

penalty.

(3) What qualifications, if any, with reference to the lawfulness of superior
order, does the law of your country recoguise with regard to the duty of
the soldier to obey the orders af superior officers?

Besides the attitude of our Military Code, the fol lowing regulation is contained

in par. 28 of the rules applicable military service/ Pert I & IT » Great Britain 1941,

pe 37 /s
"It is the duty «f a subaltern not to exeoute only such orders as command

an action prohibited and proseouted by oriminel law. In such a case the

subaltern is moreover obliged to report the cummand at once to the next

oommon superior officer".

(4) 1Is there any information available with regard to the practice, during
the first World War, of tho military courts of your country with respect
to the plea of superior orders put forward by members of enemy armed forces

accused of a war erime?

As regards the practice during the first World Var, it is known that the defence

of a superior order was only considered a reason for extraordinary diminution of

penalty.
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NORWAY
(Mr A, Aulie)

(1) To what extent does the oriminal law of your country recognise the plea
of superior orders as a justification for illegal acts?

The Norwegian oivil penal code contains no special provision which allows the
plea of superior order as a justification for illegal acts, but owr jurisprudence
accep ts the fact that officials of certain public services = the police for example -
will sometimes have to act in accordance with a superior order without questioning
the legality of the resultant action. If, however, it must have been quite patent
to the person concerned that his superior hed no right to give him the order, the
subordinate would not be bound to obey and the plea of superior would not then be
valid.

(2) To what extent, if any, does your military law di ffer in this respect from

the general oriminal law of your country?

A provision of the Norwegian military penal code stipulates that:-

"Orders given by a superior in military matters shall exonerate the subordinate,

provided that he does not exceed the order and thot it has not been or ought

not to have been evident to him that in oarrying cut the order he was committing
an wmlawful aot."

This same principle, though not msntioned in the civil penal code, is recognized
for every domain of Norwsgien penal logislation, It is supplemented by another,
common te both the civil and the military penal codes, +hich emn be expressed as
followsi=

"An act whioch normally would be considered a orime may be legal when it is

performed with the intention of saving a person or rroperty which could not

otherwiso be saved end whon the danger was such t'at the damage or harm it

involved wns far groater than that which could result from the act in question".







LA

attaching to each individual case will require examinaifon. The Court will have

to ascertain whather, on account of his subordinate position, the accused could not

possibly have been expected to realize the illegaelity of his action, or, if the
orime was of such a heinous nature that he could not avoid realizing its illegality,
whether he was acting under compulsicn or in order to avert danger which it was his
duty to avert even at a heavy cost.

The various points which the Court will have to take into account may be
enumerated as follows:-

Orders given by a superior officer shall exonerate his subordinate provided
thati~

(a) +the latter did not exceed the order;

(b) it wms not or ought not to have been evident to him that in exsouting
the crdor he was comitting an illegal act;

(6) he committed an otherwise illegal aot with the intention of protecting
highly valuable interests from imminent danger when there was no other
course to be adopted end the danger was such that the demage or harm i%

involved was far greater than that which could result from the act in
question.

Working on this principle, there would be no fear that persons guilty of
hednous crimes, such as those I mentioned above, would over be acquitted, even were
they to plead that their action wac committed as a mililary duty or under irresistidle
compulsion. The plea of self-presorvation would thus never serve as justifiocation
for heinous aots such as mass murder of the civilian population.
(4) Is thore any information availablo with regerd to the practice, during
the first World VY« r, of the military courts o your country with respect
to tho ploa of superior orders put forward by mombers of enemy armed

foroes accused of a war crime?

Norway hes no experiecnce of this matter from the frst World War.




™
LuHPIDENTIAL: NOT FOR PUBLICATION

w 2% % D.21.

INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT

Dr de MOOR'S SUB-COMMITTEE

THE DEFENCE OF SUPERIOR ORDERS

Answers to Questionnaire
LUXEMBOURG
(Monsieur Viotor Bodson)

{1) To what extent does the criminal law of your country recognize the
plea of superior orders as a justifioation for illegal acts?

In the Luxembourg oriminal law the general principle on tne matter is stated in
art. 70 and 71 of the Penal Code which are worded es (-lows:
Art. 70. Il n'y n pas d'infraction, lorsque le fait était ordomné par la loi
et oommandé par l'autorité légitime.

Jurisprudence: Cet article est applicable lorsqu'il y a pour le prévenu

présomption de 1égitimité des ordres qu'il avait regus.

Art. 71. Il n'y a pas d'infraction, lorsque l'accusé ou le prévenu était en
étct de démence au moment du fait, ou lorsqu'il a été ocontraint par
une force & laquelle il n'a pu résister.

Jurisprudence: (1) La démenc. passagére, produitc par 1'ivresse compléte qui,

elle-meme, est le résultat d'une faute, ne détruit pas la responsabilité pénale de
1'auteur d'un d81it non-intentiommel.

(2) Ne saurait etro considéré comme ayant té contraint par une foroe & laquelle
i1 n'a pas pu résister le prévenu qui a été entraind & ume aotion oriminell. par dos
désirs pervers, alors que cependant cos désirs erimin.’s n'ont pas été accompagnés

do démence.

Spéoialoment ne shurait etre considéré comme coniraint aw gons de l'art., 71
du C.P., 1l'auteur d'un attentat & la pudeur qui a 8t reconnu 6tre anormal par
repport au sexe, mais normal ot responsable d'esprit.

(3) Le dol général, o'ost-d=diro la liberté ot la conseienco de l'agont sont
une condition essentiolle do tout délit, 4 moins que _¢ ocontrairo ne résulte d'wap
disposition formolle du codo ou de la maturo méme du délit; copondant lo 1égislateur
n'exprime formellemont cotte condition que dans dos cas oxoeptionnels, alors qu'il
oroit devoir y appelor l'attentioa du juge pour Svitor uno faussc application de 1la
loijy dans lee autres cas clle est sousontendws dans i définition do la loi ot par

oonsbuquont aussi dans la ddeision du jugo qui sonstc’x lo délit dans las termes do
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LUXEMBOURG

(Monsieur Viotor Bodson)

(1) To what extent does the criminal law of your country recognige the
plea of superior orders as a justifioation for illegal acts?

In the Luxembourg oriminal law the general principle on the matter is stated in
art. 70 and 71 of the Penal Code which are worded es 1 -"lows:
Art., 70. Il n'y a pas d'infraction, lorsque le fait 8tait ordonné par la loi

et commandé par 1l'autorité légitime.

!uriaprudenoes Cet article est applicable lorsqu'il y a pour le prévenu
présomption de 1égitimité des ordres qu'il avait requs.

Art. 71. Il n'y a pas d'infraction, lorsque l'accusé ou le prévenu était en
ét-t de démence au moment du fait, ou lorsqu'il a été ocontraint par
une force & lagwelle il n'a pu résistor.

Jurisprudence: (1) La démenc. passagére, produitc par 1'ivresse compléte qui,

elle-méme, est le résultat d'une faute, ne détruit pas la responsabilité pénale de
1'auteur d'un 481lit non-intentiommel.

(2) Ne saurait otro considéré comme ayent §té contraint par wne foroe & laquelle
il n'a pas pu résister le prévenu qui a 6t entreind & une aotion oriminelle par des
déeirs pervers, alors que cependant ces désirs erimin.'s n'ont pas été accompagnés

do démence.

Spécialement ne shurait étre considéré comme coniraint am gons de llart. 71
du C.P., 1l'auteur d'wn attentat & la pudeur qui a 8té reconnu etre anormal par
rapport au sexe, mais normal et responsable d'esprit.

(3) Le dol général, c'ost-d=-dire la libertd ot la conscience de l'agent sont
une condition essentiolle do tout d8lit, 4 moins que le¢ contrairo ne résulte d'wip
disposition formolle du code ou de la mature méme du délit; cepondant le 1égislateur
n'exprime formellemont cette condition que dans dos cas oxoceptionnels, alors qu'il
oroit dovolr y appelor llottentioa du juge pour Sviter uno fausso applica¥ion de 1la
loi; dans les autres cas cllo ost sousontondue dans i« définition deo la loi ot par

coonsbuquont aussi dans la déeision du jugo qui sonstc’c lo délit dans las termes do
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la définition légale.
As Mr de Baer puints out, the seat of the matter of superior orders is in art. 66,
seotion 3 of the Belgian Penal Code which is the same in the Luxembourg Penal Code:
"geront punis comme auteurs d'un crime ou d'un délit: .....
ceux qui, par ..... abus d'autorité ou de pouvoir ...., auront directement
provoqué 4 ce crime ou 4 ce délit."
Thus the person in whom the illegel order originated is punishable in the same
way as the persons who executed the order.
Art. 152 and Art. 260 are 2lso identical in the Belgien and Luxembourg Pemal
Codes:
Art, 152:
"Si 1'inoulpé justifie qu'il a agi par ordre de son supérieur pour des objets
du ressort de celui-oci et sur lesquels i) lui était dG obdissance hidrarchique,
les peines portées par les articles précédents seront applicables seulement
aus supérieurs qui aurcnt donnf 1'ordre."
Art., 260:
"Lorsqu'un foncticnmaire ou offioier public, un dépositaire ou agent de la
force publique, aura ordonnd ou fait quelque acte contraire & une loi ou un
arrété (royal) grand-ducal, s'il justifie qu'il 2 agi par ordre de ses
supérieurs, pour des objets du ressort de ceus-ci et sur lesquels il leur
éteit du une obdiscance hiérarchique, il sera exemp de la peine, qui ne sera,
dans oe oas, appliqué qu'aux supdrieurs qui auront donné 1l'ordre."
Having before me the answers of Dr de¢ Baer who deals with the position clearly
and thoroughly, I accept his expleonations as valid for Luxembourg Law too.
(2) To what extent, if any, does your military law differ in this respeot
from the general eriminal law of your cowmtry?

Art. 26 ol the Luxembourg Military Penal Codo being similar to Art. 28 of the

Belgian Military Penal Codo, I agres with Dr de Baer's statoment that "there is

no fundemental difference between the military and the criminel law. If anything,
the military law move specifically upholds the duty of the soldier to obey the orders
of his superior officers. provided the order is one which concerns & military service".
Art._ 26
"Le militaire qui refusera d'obdir aux ordres de son supérieur ou s'abstiondra
d dessein de les exdcuter, lorsqu'il est commandé pour un service, sera puni
do destitution, s'il est officier;y s'il n'a pas co grade, d'un emprisonnoment

do 8ix mois 4 doux ans."




"En temps de guerre l'officier sera puni de la détention de cinq ans & dix ans;
le miiitaire qui n'a pas ce grade, de l'emprisonmement de trois ans & 7 ans.

S4 le fait a eu lieu en présence de 1l'ennemi, le coupable, quel qu'il soit,

sera puni de mort."

Art. 27:
"Est qualifide révolte, toute résistance simultanée aux ordres de leurs chefs,

par plus de trois militaire réunis, lorsque l'ordre est donnd pour un service."
(3) What qualifiocations, if any, with reference to the lawfulness of superior
order, does the law of your country recognise with regard to the duty of
the soldier to obey the orders of superior officers?
Only orders conneoted with the service must be carried out. There are no
deoisions of the Luxembourg Military Court availeble whioh oould shed more light

on this quostion. It is understood that orders must bo worded as orders and not

leave people in doubt as to what to do or leaving thom free to do as they like.

(4) 1Is there any information available with rogerd to the practice, during
the First World War, of the military courts of your country with respeoct
of the plea of superior orders put forward by members of onemy armed
forces acoused of a war crime?

There is no information available on that subjoct.
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CZECHOSLOVAKIA
(Dr Benes)

(1) To what extent does the oriminal law of your eountry recognise the ples

of superior orders as a justification for illegal aots?

The general criminal law of Czechoslovakia does not know the plea of superior
orders as a justification for illegal acts. Art. 2 of the Criminal Code of 1852 =
velid in the Western part of the country - which mentions different reasons
Justifying an act otherwise 1llegal, does not mention superior orders as such a
reason. This can, besides, be gathered indirectly from Art.5 of the Code which
provides that not he who commits a orime - the same upplies to misdemeanours
agoording to Art. 239 - is guilty, but also he who causes the crime by order,
advice, etcs From that it follows that he who obeys an order to commit a orime
or misdemeanour is not excused from it by having recui ved the order to commit it.
It may, of course, be that an order, considering all circumstances, may amount to
one of the reasons recognized by Art. 2 as justifyins an act which otherwise would
be a orime, e.g. mistake (Art. 2, lit. o) or necessity (Art. 2 lit.g). It goes
without saeying and is confirmed by the general practics of Czechoslovak Jurisdictioen,
that no one ocan be punished for exercising his official function (exeoutioner for
murder, jailer for restriction of personal freedom etc.).

(2) To what extent, if any, doss your military law differ in this respect

from the general criminal law of your counbry?

The military oriminal law of Czechoslovakia, baccd on the Military Criminal
Code of 1855, has an express provision excluding in general the plea of superior
orders as justification for illegal acts. Art. 8 of this Code runs as follows:
"The order of & superior does not justify a orime or a misdemeanour unless the

law expressly provides for an exception." An exception of this genoral rule is




to ba found in Art. 158 dealing with insubordination. According to this article

a member of the army who disobeys an order doss not commit insubordination if
"the order refers to an act or an omission in which a orime cr a misdemeanour
can clearly be seen". It follows from this that the general rule of Art. 8
exoluding the plea of superior orders is a justification for illegal acts = if
the soldier does not clearly see the illegality of ithe ordered act or omission.
If, on the other hand, the soldier is not only entitled, but bound to disobey
the order of his superior; in such a ocase the general rule expressed in Art. 8
applies.

It should be mentioned that the Military Criminal Code applies to all deliets <
not enly to those of a military character = if committed by members of the army.

(3) Vhat qualifications, if any, with refaerence to the lawfulness of

superior order, does the law of your country recognise with regard
to the duty of the soldier to obey the orders of superior officers?

See sub. 2.

(4) Is there any information available with regard to the practice, during
the first World War, of the military courts of your couatry with respect
to the plea of superior orders put forward by members of enemy armed
forces accused of a war crime?

Nothing is lmown.
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CREAT BRITAIN
(Professor Lauterpacht)

(1) To what extent does the criminal law of England recognise the plea of
superior orders as a justification for illegal acts?

H It is a well established principle of English law that when a member of the
ermed forcos of the Crowm is tried before & civil tribunal on & oriminal charge

ebedience to superior orders is not in itself a defence. The soldier is bound

1 to obey lawful orders of his superiors, and he is liable to punishment by the

& sumary process of a Court-martial in case of disobedicnce. Nevertheless, if
an order which on the face of it is lawful twrns out to have been illegal the
soldier who obeyed it is answerable before ordinary courts if obedience to the
order involved a orime.

It is probable, howsver, that obedience to an order which was on the face

of 1t lawful would be rogarded as an extenuating cirouustance in assossing
liability., In addition, there always remains in the background the power of the

\ Crown elther to grant a perdon in respeot of a conviction following upon an
unavoidable conflict between military duty and the ordinary criminal law or to
enter a nolle prosequi. But therc is little douht that obodience to & superior
order which is clearly unlawful will afford no grouni at all for relief from

1iability. (From this prinoiplc there must bo ¢istinguished the rule apparently

|

|

7 laid dowm in Buron v. Demman (2 Ex.167) to the offect that an English Court will
not assume jurisdiotion in respect of an wnlawful aci cono to an alien in a foreign

country in discharge of a suporior order. Such acts arec probably acts of war

not cognisable bofore British Courts).







captain, or in deserting to the epemy on the fiold of battle on the order

"of his immodiate superior",

It would therefore appoar, with regard tc question (3) that no warrant

ean be found in the British Military Law for the view that the existenee
of any duty of absolute obedience gives colour 0 an unqualified rocognition

of the plea of superior orders.

The foregoing remarks have reference 0 the "Military Law" in the
narrow gonse of the word as indicating the lew mainly laid down in the Army
Act, The Naval D:isoipl:l.no Aot, and tho Alr Forco Act whioh governs the
oonduot of officers and seldiors of the British armed foroes ‘in time of
peace and war, both at home and abroad. Broaches of that law are triable
before ocourts-martial = regimental, district, cz general - established under
these Aots. Frem the "Militery Lew" and frem courtse-martial in the ebove
senge there must be distinguished "martial lew’ and "military ocourts under
martial law". Those are oonnected either with the suspension of the
operation of* the ordinary law in case of invacion, of riots, anmd of
insurreotions or with the application and enforc.ement of the laws and
eustoms of war by the armed forces ef the Crown in oococupled territory or in
the theatre of war operations generally. The first aspeot of "martial law®,
which is independent of any "proolamation of martial lew", and the diffioult
oonstitutional questions oonnooted therewith aro not relevant to the subjeot
of this note. We are concorned with "martial law" and "military oourts
under martial law" in oonneotion with the appiisation and enforocement ef
the laws and customs of war as propounded In Chapter XIV of the Manual of
Military Law (1929) (Amendmonts No.12) notified by Army Counoil in Army
Orders for January 1936. These laws and custons of war are epplied by
military courts under martial law conatituied under the authority of the
prinoipal commanding officer either in occupicd ememy territory or, gemerally,
in tho theatre of military oporations. The vieow has occasionally been :
passed, as in U.S. v. Dickolman, that the law appliod by those courte "is
the law of military necessity in the actual presence of war", or, in the
words of tho Duke of Wollington that martial law is 'hed thor more nor loss










Chapter XIV of the Manual of Military Law contains an exposition
of the laws and usagos of war, It does not appear to have been given
statutory force, but, published as it 1s by the War Office and under the
authority of the Army Council, it may be fairly regarded as representing
the authorative British view. With regard tc the defence of superior
orders 5,443 says: '"Mombers of the ermod foroes who commit such violations
of tho recognized rules of warfarec as are ‘rdercd by their government er
their commander are not war orimirals and vanrot therofore bo punished by
the enemy. Ho may punish the offiocials or ocmmanders responsible for
such orders if they fall inlo his hands, but otherwise he may only resert
to the other moans of obtaining radre'as which are dealt with in this
ohapter," This view of tho law was disapprcved of by the Commission on
Responsibilities, including e British represerntative, set up by the Poaee
COonference, 1919, But it cppears, unaitered. in the 1936 edition of the
Military Manual, It is at variance with the corresponding principles
of English oriminal and constitutional law. 15 is not belicwed to
represent a sound principle of the Law of War, emd it is in no sense
binding upon Great Britain in the internaticnal spheres But it is clear
that, unless the scope of prosecutions for war orimes is to be drastiocally
end unduly ourtailed, any British onactment relating %o the prosecution

of war crimes by British Courts, military and other, will have to free

them, by means ¢f an oxpress provision, of the shackles of the rule as -

at presont formulated.

I have not been able to trace any publisced information with regard
to tho practice, during the War of 1914-1918, of British Military Courts
with regard to tho ploa of superior ordors put forward by membors of enomy

armed foroes acousced of a war orimo.
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represent a sound prinoiple of the Law of War, emd it is in no sense
binding upon Great Britain in the internaticral spheres But it is clear
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INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT

Dr de MOOR'S SUB-COMMITTEE
THE DEFENCE OF SUPERIOR ORDERS

Answers to Questionnaire
FRANCE
(Monsieur Simon)

(1) To what extent does the criminal law of your country recognise the plea

of superior orders as a justification for illegal aots?

L'Article 327 du Code Pénal prévoit que:~-

"Il n'y & ni orime, ni délit lorsque 1'homicide, les blessures et les coups taient
ordonnés par la loi et commandés par l'autorité 1égitime."

On voit par 14 que pour effacer le caractére illioite de l'acte, le 1égislateur
exige ume double ocondition :-

(1) que l'acte soit ordonné ou autorisé par la loi.

(2) qu'il soit exéouté sur l'ordre de 1l'autorité 1égitime.

Ltexception tirés de l'art. 327 ne sera donc pas, en général, applicable, aux
eriminels de guerre, puisque s'ils ont regu l'ordre d'un supérieur, l'acte commis
n'en aura pas moins été contraire aux lois éorites,

On peut dire en France, l'ordre du supdrieur ne couvre pas les subordonnés qui
exéoutent un acte puni par la loi. Il n'existe, dans tout le systéme pénal frangais
que deux oas ou l'inférieur est 1également couvert par l'ordre du supériocur; oe sont
ceux qui sont prévus par les articles 114 et 190 du Code Pénal.

Art. 114. - "Lorsqu'wn fonctionnaire public, un agent ou un préposé du Gouvernement,
aura ordonnd ou fait quelque acte arbitraire ou attentatoire solt & la liberts
individuelle, solt aux droits civiques d'un ou de Plusieurs citoyens, soit & la Charte
(& la Constitution), il sera condammé & la peine de la dégradation oivique.

81 néanmoins, il justifio qu'il a agl par ordrc do ses supérieurs pour des objots
du ressort de coux-ci, sur lesquels il leur était du 1'obéissance hiérarchique, il

sora oxempt de la peine, laquelle sora, dans ce oas, appliquée sculement aux supérieurs

qui auront donné 1'ordrc."













CONCLUSIONS

————— e

I1 résulte de 1'exposé qui précéde:-
(a) Le droit pénal francais ne reconnait la validité de 1'exception de 1'ordre

donné que dens les oas prévus par les artiocles 327, 114 et 190 du Code Pénal.

Dans toutes les autres hypothéses cette défense ne peut etre valablement invoquée.

Ceoi résulte de l'article 65 du Cods Pénal dont les termes suivent:-
"Nul orime ou délit ne peut etre exousé, ni la peine mitigée que
dans les ocas et dans les circonstances o\ 1a loi déclare le fait
exousable, ou permet de lui appliquer une peine moins rigoureuse."
(b) Toutefois, 1l'excuse absolutoire de 1'artiocle 64 Cepe permettra presque
toujours aux militaires allemands d'échapper & le punition de leurs orimes.
Le systéme pénal frangais ne permet dono pas de puir avec efficacité les

auteurs des atrooitds innombrebles commises par les agents de la puissance occupante

en France.

France Libre,
Servico deg avis Juridiques.
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INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT

Dr de MOOR'S SUB=-COMMITTEE

THE DEFENCE OF SUPERIOR ORDERS

Angwers to Questionnaire
GREECE
(Monsieur Stavropoulos)
(1) To what extent does the oriminal law of your country recognise the plea

of superior orders as a justification for illegal acts?

The Greek Criminal Law (section 97 of the Penal Code) recognises the plea of

superior orders as a justification for illegal acts only on the following oonditions:-

(1) thet the order has been given by a public servant or authority to a
subordinate public servent or authority.

(2) that the order is within the lawful competence of the person issuing it.

(3) that the order complies with the formalities laid down by the law,

eand (4) that tho act, for the commission of which the order has been given, is
punishable only as an ordinary abuse or disregard of public duties.

In the absence of the above~mentioned conditions, responsibility for the aot

lies with both the person issuing the order and the person carrying it out.

(2) Top what extent, if any, does your military law differ in this respeot
from the gemneral eriminal law of your country?

Greek Military Law conteins no speoial provision of this kind, the above

provision of the General Criminal Law being followed in this matter.

(3) What qualifications, if any, with reference to the lawfulness of superior
order, does the law of your country recognise with regard to the duty of
the soldier to obey the orders of superior officers?

Greek Military Law contains no speeial provision of this kind, the above

provision of the General Criminal Law being followed in this matter.

(4) 1Is there any informetion availablo with regard to the practice, during
the first World War, of the military courts of your country with rospeet
to the plea of superior orders put forward by members of enemy armed
foroces accused of a war crime?

Thore is no information available with regard to the praotice during the first

World War of the Greck Military Courts with regard to the plea of superior order.
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INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT

Dr de !IOCR'S SUB-COMMITTEE

THE DEFENCE OF SUPERIOR ORDERS

Answers to Questionnaire

NETHERLANDS
(Dr Jo % de Moor)

(1) To what extent does the criminal law of your country recognise the plea
of superior orders as a justification for illegal acts?

In Dutch law these points are covered by Section 114, sub-sections 1 and 2,

and section 1 of the Military Criminal Code, and by sections 40 and 43 nf the Civil

Criminal Code,

These sections read as follows:

Section 114, sub-sections 1 and 2 of the Military Criminal Code:

A member of the armed forces who refuses, or deliberately omits to obey an
order given him by a superior officer, or who arbitrarily exceeds the same,
is guilty of deliberate disobedience, and shall be liable to imprisonment
not exceeding one year and nine months (M4.C.C. 60-63, 65,75, 89, 115, 127,
128, 135, 140, = C.C.C. 184 = W.K, 2, no, 2a, 71).

If the act is committed in time of war, he shall be liable to imprisonment
not exceeding four years

Section 1 of the Militery Criminal Code:

In applying the present code regard shall be had to the provisions of the
ordinery criminal code, including the ninth chapter of the First Book, except
in cases where the civil and military codes differ (C.C.C. 91).

Section 40 of the Civil Criminal Code:

No one shall be liable to punishment for committing an offonce under the
influence of irreststible compulsion.

Section 43 of the Civil Criminal Code:

No one shall bc liable to punishment for committing an offence while executing

an order given by a competent authority
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APPENDIX III

An order not given by a competent authority shall not exempt from punishment,
unless the subordinate believed in good faith that it was given by a competent
authority, and unless its execntion lay within the sphere of his normal duties.

(2) Te what extent, if any does your military law differ in this respect

from the general criminal law of your country?.

There is no difference betwsen the military and the oivil cede. In this
respect the military onde is based entirely on the nrdinary criminal law,

(3) Vhat qualifioations, if any, with reference to the lawfulness of

superior order, does the law of your country recognise with regard

to the duby of the soldier to obey the orders of superior officers?

See answer to Question (1)

(4) 1Is there any information available with regard tm the practice, during
the first World War, of the military cowrts of your country with respect
to the plea of superior orders put forward by members af enemy armed
forces accused of a war orime?

The Netherlands have no experience of this matter dating from the first world

war.

The above provisions eof Dutech law illustrate the pessible conflict between
the duty of obedience incumbent on all members of the armed forces and the
responsibility of the citizen for his own aocts, even when performed at the command
of a superior authoritys From this no one ocan be wholly relieved, as even soldiers
and public functionaries remain responsible human beings, and do not become mere
instruments in tho exercise of their duties.

The military and civil codes tako note af the conflict. Hence the restrioctions
to be found in the various legal cnactmonts with regard to the duty of obedience to
saperior orders on the onc hand, and the immunity from punishment or grounds for
Justification on tho othor. Thus Seotion 14 of the Notherlends Military Criminal
Code states with regard to the duty of obeying an erdor given by a superior offiocer
that such an order must bo oboyod if given in the interest of thoe serviee, but not,
if it merely affcots the private intercst of the superior officer. In the lattor
case, according to Van Dijk's Commontary en the Netherlands Military Criminal Cedo,

a subordinate ocan rofusc to oboy. In doing so ho acts en his own rosponsibility.







In every case of this kind the Courts will necessarily have substantial liberty
of action., An Intermational Criminal Court may find it possible to give a lead and

to create a message of unity. To this end, some general rules and principles along

the lines indicated above, to be embodied in the general amistice terms, may prove

of value,




INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPIENT

THE EXTRADITION OF WAR CRIMINALS

by

Dr V. BENES




T Wl

__——

1,

2.

F.l.

INTERNATIONAL CO'IIISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT

THE EXTRADITION OF WAR CRIMINALS
(By Dr V. BEENES)
S

The Importance of Extradition for a Satisfactory Solution of the

Problem of Retribution

The question of the extradition of war criminals is very often omitted in
discussions on the question of a just retribution for war crimes. It may be
true that the problem of extradition compared with other questions relating to
the very foundations of penal law, both formal and material =~ is first of all a
technioal one. However it is necessary to realize that it is not enough to
inoriminate and to prosecute by sanctions; it is of equal importance to provide
a means guaranteeing that the nerpetrators of war crimes are arrested and brought
to trial.

This is not a new problem. It already appeared after the last war, Then,
it was obvious that the provisions of positive international law could not
guarantee the arrest and trisl of war criminals.

The aim of my report is to discuss the problem as it presents itself to us
today and to consider what steps may be necessary in order to avoid the danger
of legal provisions being an obstacle to justice.

It is not the purpoe~ >f oy report tc deal with the problem of extradition
in its full extent. I shall first of all deal with the problem of delivery of
war oriminals as a part of the conditions which will be imposed on the defeated
powers in oonsequence of the unconditional surrender (Chapter IV) and with the
problem of extradition from neutral end Allied States (Chapter V), To this I
have added a brief (as far as is required by the soope of my report) survey
oonserning extradition in peace-time (Chapter II and III), The report is
conoluded by conclusions (Chapter VI),






















8. Not only the Germar Government, but also the offisials who are competent "ratione
looi ot materiae" arc responsible for ko cxecubion of the ¢bligation mentionod under
7.

9, In order to socure tho application of the ponal responsibility of the individual
officials mentioned under 8, the Gorman Government has the duty of providing for the
Governments of tho United Nations lists of military and civil officials who in various
distriots were entrusted with the exccution of the above provisions., If in the
opinion of any cof tho United Nations any of the officials indicated appoar to be
unaococeptable, it is the dity of tho German Governméens tc nominate another official
without delay. Tho Germer Govornment has the duiy of informing the Governmonts of
the United Nations of en? changes in “he perscnel compcsition of the organs and
authoritios entrustced with the oxecutiocn of the above previsions. The ponal
rosponsibility cf tho official remains as long as tho Allied Governmont concorned

does not take notico of the ncmination of the succcsscr.

10, The Governmonts cf tho United Nations ooncerned have the right to sond their
represontatives to all Roich, provincial and autonomous, civil and military organe

of seourity, in order to control tho extradition procecduro. the provision of legal
documents and other cvidonce and the securing of witnessos. Tho German authorities
are bound by the provisions and orders of the representatives of the Governments of
the United Nations.,

11, Whoover intentionally aids and abote a person whose oxtradition has boon askod
for in accordance with the wrovislons of article 1, in ovading apprchension, arrest

or dolivery, whoover 1cstroys cor conceals droumenbary ovidonce mentioncd in article 2,,
whoover makes ilmpeciiblo the xamination of witnesscs, commits a crime.

12, An official in particiinr a norscn mentioned in article 9. commits a orime alse
if by nogligence ho make~ pascible tho oscapo of an individual who is boing prosecuted
in accordance with article 1.

13. Any inoltcmom®™ ngajngt the nrodiats s ~oladdey o wishment of war oriminals

and thoir delivory is ‘or™*4:p Whoover publicly, in press or thriwst hrondoast

inoites against thoeso provisions commits a crime.
















The extradition from neutral and Allied States should be governod by the following

prineiplos:

(1)

(11)

{111)

(iv)

(v)

(v1)

(=)

(v)

The provisions relating to the extradition of war criminals will not meen &
ohange of the existing international law of extradition whioh will remain
valid as far as other orimes are concermed. For this reason - with the
exoeption of war orimes for which the penalty is death = their validity
should be limited to the period of three years. As far as war orimes for
whioh the death ponalty is imposed are concerned, a longer time=-limit should
be rocommended.

The extradition will apply to all war crimes. The definition of war orimes
is the same as in Chapter IV under 1, The extradition can be granted only
under the oondition that according to tho laws of the requesting States
valid at the timo of the requisition, the aot for whioh the extradition is
asked is punishable by death or by tho penalty of deprivation of liberty for
two years or moro.

Wor orimos oan nover bo considorod as orimes of a political nature ("politieal
offoncas"),

The requested State oannot refuse the oxtradition on these grounds.

Tho same applies to military offencess The requestod Stato cannot rofuse
tho oxtradition of the offendor becoause ho is sought for an offence which
is of a military character.

Tho requested State shall not deolino to extradite a porson claimed only
beoause such porson is a national of the requosted State.

Whon a roquostod Stato reccives soveral roquisitions for the extradition of
the samo porson for the same or difforeont offences it will prooced in the
following mannor:

if it rocoivos the requisition of onc or more Statos and that of the Intor-
national Criminal Court, the roquisition of tho Intornational Criminal Court
will havo priority;

if 1% roocives roquisitions from two or more States, tho roquosted State,
having tekon tho nocossary stops, reports tho caso tc the International

Criminal Court.




(vit)

(vii)

(1x)

(x)

(x1)

(x11)

(x411)

In order to respect the rule "non bis in idem" the requosted State may
decline to oxtradite a war criminal olaimed if he had been prosecuted or
oconvictod for the samo orimo for which the extradition is asked and aoquitted
or convicted.

The postponement of tho extradition is possible only when the war oriminal
has boen convicted and has to serve his ponalty for another orime than the
one for which he is to be extradiited. This applies only under the
oondition that this penalty is higher than the minimum penalty which oan be
imposed for tho orime for which tho extradition was asked.

Tho requestod State before it grants the extradition can = if there are
doubts whether tho requisition concorns a war orime - ask for the decision
of a special senato of the International Criminal Court. The requested

State is bound by this decision.

The Principlos of the Extradition Procedure

The extradition procedure should be as simplo as possible. The oxtradition
will be offected diroctly betwoon the competent organs of the requesting and
tho requosted States. Tho oxtradition should be in the competence of a
special organ which would deal with all quostions relating to the delivery
of war oriminals,

In the requisition thore should be the dosoription of the person (for the
purpose of its identification); a doclaration that a warrant of arrest or
othor document of cquivaelent importance has boen issucd; a stotement of

tho war crimes for which it is intended to prosecuto tho person olaimed,
togothor with tho punishmont which may be imrposed for such acts by the law
of tho requosting Stato.

After roceiving the requisition tho requostod Stato will undertake all what
1s nocessary for the speody approhonsion of tho war criminal and for the
dolivory of his property.

Aftor roceiving the roquisition and aftor the apprehension of tho war

oriminal the requoested Stato in a special procedure docidos about the

extradition.




In this procedure questions concerning the identity of the offender, the

question whethor the same person has not been punished for the seme orime*
for which he should be extradited and whether the orime concerned belongs

to the category of war orimes are dealt with.

If during the procedure it is decided that the requisition is justified ard
that the extradition should be granted, it will take place immediately.

At the same time the property of the war oriminal is delivered to the
requesting State.

The requested State cannet refuse the oxtradition of a war oriminal on the
grounds that he is to be tried by a special court oreated for the prosecution

and punishment of war criminals,

VI

Conclusions

Among the conditions imposed upon the defoated powers in consequence of the
unconditional surrender there should be detailed provisions relating to the
delivery of war oriminals and guaranteeing to the full extent their trial
before ordinary or extraordinary tribunals of the United Nations or before
the International Criminal Court.

Acoording to these conditions the Gorman Government should undertake all
legal steps for the oxecution of the provisions relating to the punishment
and delivery of war oriminalsj

The Governments of the noutrel States should be warned eithor by a publie
appeal of the responsible representatives of the United Nations or through
diplomatioc channels egainst granting asylum to tho nationals of the defoated
nations who havo comittod war crimos;

Already before the ond of tho war the United Nations should aocept a
oonvention relating to an International Criminal Court;

This documen’ should be presonted to tho noutral States in order to seoure

thoir accession;




Alrcady bofore tho ond of the war the Unitod Nations should aocept a

convontion regulating tho oxtradition of war oriminals whioch will take refuge
in thoir territory or noutral torritory;

This convention should apply only to war orimos, and it should be prosented
to tho Govornmonts of tho noutrals Statos in view of scouring their accession;
This convontion should be connooted with tho convention relating to tho

Intornational Criminal Court.










ensure the punishment of crimes for which, in the actual state of legislation, no other

court than an Axis court has jurisdiction.

As to the law which the International Court should apply, in order to conform with
the maxim "nullum orimen sine lege" and thus avoid retrospective application of a new
eriminal code, it would suffice to provide that no act may be tried as an offence unless
it is specified as & oriminal offence either in the national law of the acoused, or in
lne law of his residence at the time of the commission of the crime, or in the law of

the place where the orime was comnitted.

29 July, 1943,
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Memorandun on the establishment of an International Tribunal.
(Dr J.)M. de Moor)
(HOLLAND)

In respect to Sir Arnold ‘loNair's exposé of this question I should like to make
the following remarks:
I. Opinions on this point have gradually ohanged. In the first two years of this
war a large group, perhaps even a majority of those interested in this subject, took
the view that the judging of war-orimes in its entirety should take place through the

mediun of an International Criminal Court., Another group, urged mainly by praotioal

considerations, wanted to leave the trial for the greator part to the National Courts.

They argued, in my opinion rightly, that the national courts are already
competent to deal with a large number of war orimes committed in their territory (as
did Sir Arnold MeNair), that they are adequately equipped for the purpose, and that
tiey are moreover more likely to satisfy the national sense of justioce rapidly and
completely than any other.

No doubt, every allied nation should have to give the strongest possible guarantee
of its absolute impartiality, but this could be arranged rather simply. For instance
tle fullest publicity of trial and the highest standard of the integrity and ability
cf the national judges should be insisted upon.

On the other hand to deal with all war orimes which amount to thousands and tens
07 *henusands would far excoed the ogpacity of any Imternational Court. Even in the
most favourable circumstances, with a large number of judges sitting et the samo time
and in several countries, trials would drag on for years. And yet speed is of tho
first importance.

oreover, there is the very real diffioulty of co-ordinating the difforent legal
codes - and more partioularly the Anglo-Saxon end the Continental = for tho jurisdiction
of the International Court.

I think these arguments were so strong, that now a very great group of experts

is oonvinced, that all War-Crimes whieh can be triod by Municipal Courts of the United







long as an International Court does not exist, it would be obvious that this oommigsion
would have to decide = in the event of concurrent competence = which one of the United
Nations would be designated for the trial.

With respect to those casg which have already been sufficiently investigated
before the Armistice, the Commission could hand e List containing the names of the
suspects to the Allied Governments in order to ensure their being handed over
immediately, actual hostilities had come to an ends With regard to oharges which
might come in and would have to be investigated later, the Commission would obviously
have to possess the authority independently to trace the suspects in the occupied and
ex-enemy territories, there to collect the requisite evidence, hear witnesses and
prepare the cases for judgment by the National Courts, and if necessary also to
demand the extradition of the suspects, in order to hand them over to such Courts.

The Allied Council for Control of Germany proposed in the }Memorandum of the
Post-War Policy Group of Conservative M.P.'s and Peers might be linked up with this.
But the War Crimes Commission would have to retain its complete independence, and if 3~
pussible would even have to have itc owm tracing and police services. A speoial
arrangement with the "neutrals" would have to be set up.

In this way the United Nations Commission for the Investigation of War Crimes
would assume the position of a great INTERNATIONAL PUBLIC PROSECUTING OFFICE, (Un
grand parquet du Procureur-Général International). When that had been instituted,
the question of the punishment of Var Criminals, would at any rate to a coneiderable
extent, be solved, ard in this manner, o compromise would be found: "the prosecution

of var=criminals being on an international basis and the judgment on a national”.

IV. Nevertheless even so, there will remain always oases which can better bo tried
or

before an international court. I mean those cases in which the whole wurld,/in every

case, many united nations, are interested. Those are the oases of the heads of State

{
and of the leaders of the Nazis ond the Fascists and of the German Army, who omnmlEE;'

or ordered the most terrible war crimes.
The Court could have then, in my opinion, (as is proposed by Commission I of the

London International Assembly) jurisdiction on the following catogories of war crimes










crimes in respect of which no United Nations' Court has Jurisdiction

(esge orimes committed in Germany against Jews and stateless persons

and possibly against Allied nationals);

orimes in respect of which a United Nations! Court has jurisdiction but
which the State concerned elects not to try in its own Courts (for reasons
such as the followings

where a trial in the country concerned might lead to disturbances,

where a Municipal Court would find it difficult to obtain evidence);

orimes which have been committed or which have taken effect in several

countries or against nationals of different countries;

(d) orimes committed by Heads of States;

Other questions would still have to be settled, such as language, composition of
the Court, the procedure to be followed and the material law to be applied. -~ These
are all exceptionally difficult problems, which still require some worlk and sbudy,
even though we have some models, for instance in the project submitted by the
International Lew Association at Vienna in 1926, and in the Scheme for an International
Court of Justice presented by the League of Nations in 1937, at the Conference regarding

the Repression of Terrorist Deeds.
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