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called up for refusing to talce up active service, offences committed in military 

unii',,rm. 

Section 128 of the Act for the Defence of' the State provides for the oases 1;7hen the 

Government by an order ia pe rm1 tted to extend the juri sdioti on of' military oourts to 

civilians, 

1. Aocording to Sec. 128 of' the Aot for the Defenoo of the State /1st ohapter/ 

the jurisdiotion of' military courts can be extemed by a governmental order to civilians 

for the following offences: 

(a) for offences against the Act tor the Defence of' the Ropublio; 

(b) for offences against the Act tor the Defence of the State; 

(c) for all offences against the Army.lctJ 

(d) for grave offences committed through aots falling undor (a) and (b). 

2. ~ocording to Soc. 128 of' tho Act tor the Defence of tho State/ chapter ~rd/, 

civilians are in war time subjected to the jurisdiction of military courts for a 

number of crimes /suoh as murder, manslaughtor, rape, arson/, if these acts wore 

Oonmi tted during war, in a territory in whioh tho competent distriot court had to 

stop its aotivitios - in oonsequence of the war - and if the offemer was arrested 

in this territory. According to the above regulation the jurisdiotion of military 

courts is ended as soon as the oompetont District Court rosuroos its activities. 

3. Aocording to Seo. 128 of the Aot f'or tho Defonce of tho State ,(ohaptor 4/ 

the following civilian persons aro subjected during war ~o the jurisdiction of military 

courts, 

(a) for all offonces committed abroad in the territory occupied by Czechoslovak 

or Allied Forces during tho occupation if arrestod anywhoro. 

(b) for offences indicated ad a/, if' tho of'fondors were arrestod in tho territory 

occupied by Czechoslovak or lliod Foroos and if' they committod the offonce either on 

Czechoslovak territory or abroad, but should be punished according to Czechoslovak 

ponal law·. 

(o) On the whole, it can be said that tho soope of tho jurisdiction or military 

courts over civilians is rathor limitod in Czochoslovnk lavr. Tho limitations area 

1/ of a formal ohnracter/ tho oossation of tho activiti s of civil oourtss seo soc . 

128 par. 3 of tho Act for tho fonco of tho Stato/ or 2/ of a mntorio.l character/ 

tho jurisdiction of milita.ry courts is limitod only to aorta.in offonoos/. 

With tho a.bow montionod oxooption /occupntion of nomy torritory by Czochoslovak 

or Allied Faroos/ tho torri torinl prinoi plo is O.R)liod in mili t nry law to tho sC\lno 

extent as in civil ponal l aw. 
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In oase the law of your country does not authorise oivil or/and military 
tribunals to exercise jur:i.sdiotion in respec·t; of crimes oommi tted ariroad, 
what a 1-e the legal and political dii'fioulties in the way of a ohenge in 
the existing lavt in the direotion of conferril').g suoh jurisdioti on upon 
military or civil triblmals or both? 

Fram the legal point of vievr t~re are no major difficulties in the wa~· or a 

ohange in the existing law in order to oonrer upon mil.!. tary or civil tribunals the 

authorisation to exeroise jurisdiction in respeot of crimes committed aborad. 

Suoh ohange abroad would have to ho made by means of a decree or the President ot the 

Republio issued aocording to the "Constitutional Deoree" regarding "the temporary 

exeroiae 01' legislative power /Czechoslovak Ort'ioial Gazette, 1940 No.2 /. From 

the oonsti tutional point of view the position of the Czechoslovak Government is 

similar to the position of other Allied Governments res1ding in London and the 

negation of their legislative power would be• there is no doubt - contrary to the 

acts of recognition of the respective Goverll!lr3nts by tho Government of His Majesty. 

(5) Does the law of your country adequately provide for the punishment ot all 
war orimos which have been committed in }')ur country? 

The penal law of Czechoslovakia - tho.ugh in a lesser degree than that of other 

oooupied states - does not adequately provide for the punishment of all war crimes 

whioh have been oommi ttec! in our country. 

(6) In oase the answer to question 5 is in the negative, what are the legal 
and poli tioal difficulties in the way of a change of the existing la,.., in 
the direction of making such adequate provision? 

From the:, legal point of viow there are no diffioul ties in tho way of a change 

of the existing law in order -t:o provide for adequate punishment of all war orimes 

/see ad 4/. 
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HOLLAND 
(Dr de Moor) 

(1) In what oiroumstanoos .- if' any, does tho lav, of your oountry oonf'er 
upon oourts jurisdi otfon to punish criminal nots oommi ttod abroad, 

(a) by nationalsJ (b) by alions? 

A. Dutch criminal lnw applies to Dutch nationo.ls outside the Europoan part 

or tho Kingdom if 

Art. 3 Pen. Cod. 1) tho Dutch national commits a cri.100 on board of' a Dutoh shipJ 

Art.4-6 Pen.Cod. 2) ho commits a orime ago.inst the security of' the State (attempt 

upon tho Head of tho State, relations with a foroigner or a 

f'oroign corporation with a view to cause a revolution, eto.) 

or against the royal dignityJ 

Art.-i Pon.Code. 

Art.4 Pen.Code. 

3) ho commits the crime of adulteration of money or a similar orimos 

4) he oonmits forgery of Bons etc., issued by the Government, a 

Provincial Body, otc., or a s'-'!lil or crimo J 

Art.4 Pen. Cod~- 5) he commits piracy or a similar crimeJ 

Art.6 Pen. Cod. 6) he inco.paoi t o.tes himself' for milit ary sorvico, commits bi~ 

or prh-a-'.;oo ring; 

• 

Art.8 Pen. Cod. 7) he - bei ng ~n offioial - commits as such orimos relating to his 

function . 

Note s A(2) and ~(6) apply also to thoso who aftor having oommit-ood 
tho crime 0 btained tho Dutch n~tiono.lity. 

Art.7 Pen. Cod. B. Dutch crim!~Lavr a.pplios to foreigners outside tha ..:.uropean 

part of tho 001.mtry in tho casos A.l), A.2) (with certain 

rostrictions), 1 •• 3), A.4) e.nd A.5)1 

Art.4 Pen.Cod. 
Art.a Pen.Cod. 

c. 
Art.2 Code of 
Criminal Procedure. 

Noto s Both in oases A a.nd B tho npplioation is r ostrio~4 
by the oxccptions aoknowlodgod by tho l nw of nations. 

Tho compctont domo stio court for ~bose oasos is either too 

court wi t hin whoso jurisdiction t he oriminnl is domiciled or 

happens t o bo or hnd his last domi ci l e . 

In c so of cri d S on oar d of e ,hor lands hips , t ho domioUo 
of t he shi p. 
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To vrha t oxte nt, i .? · a ny, doo s the torri tori al p"'i nci plo of your crimino.l 
law confor upon yo n· courts jurisdiction in ro spoct of criminal o.cts 
committed by ~lions on tho high sons or from ~ho air above tho high soas 
against ships or porsons on board ships flyi ng t ho flag of your country? 

Tho Netherland Criminal Law applie s to ovorybody out side tho Europoan part of' 

tho oountry, committing a.ots of piro.oy, or oonnoctod with piro.oy. 

Penal Code). 

(art.381•385 

(3) What lo.w do tho military courts of your country apply? Do thoy o.pply a 
special military oodo or tho ordinary munici pal criminal codo? Aro thoy 
authorized to appJ.y "martial law", "tho law of war" or "international law"? 
With regard to what oo.tegorios of parsons ho. 0 ro they jurisdiction? Does 
tho latter embrQcc both soldiers and civilia.:-.c? In tho mattor ot 
jurisdiction ovor civilians, what is tho J:Osition with rogard to enemy 
nationals: (1) in national territory, (~) i i enomy torritory in the 
event of your armod forco s ocoupying parts n ~· onemy torritory? 
To what oxtont is tho jurisdiction of mili tar-r courts in your oowrtry 
o.ffooted by tho terri torie.l principle (if an;; ) of your oriminal le.w, 
i.o., tho principlo that oourts have jurisdiction to punish such aots 
only as a.ro coll'lllittod in national territory? (Tho objoot of this 
quostion is to elicit -to what oxtont, if o.ny, tho genoral torms of the 
jurisdiction oonforrod upon milita.ry courts in rospoct of war orimos 
oacludo or modify the applico.t1 on of tho terri ~oria.l principle). 

The mili ta.ry courts of tho Nothorlo.nds aro only a · .thorisod to apply the speoio.l 

military oodo, which la.rgoly doponds on and rofors to tho ordinnry municipal criminal 

oode.• (International law is only rooognieod in art.38 o ,.' the Mili to.ry Pono.l Oodo 

no punishment, if aotod onfonn the gonoral e.oooptod rulos of tho law of wnr or 

oonform the rulos of intorno.tional treaties accepted by ~ho Notoorla.nds) and art.a 

ot tho mtmioipal penal oodo o.nd o.rtiolos 3 and 130. of -tho J,o.w A.B. (15 :\ie.y, 1829, 

p.28). 

Martial lnw is not reco gnisod in any of' our penal 00dos. For an oooupying army 

in enemy territory tho same rulo:; apply to own nntionaj 3 and enemy nationals J that 

is to say, that in timo of ro.r t ho e thorlands mili tar y :}ourts i n oooupiod torritory 

are competent for all crime s m.ent i.onod in tho Nothorlru ,d. ·1 mili to.ry ponnl codo in 

oonneetion with tho municipul ponnl codo, as f ur as No ' horlonds interosts o.ro eonoorned.-

(4) In oo.sa tho l nw of your country does not o.utho:-:-iso civil or/Md military 
tribunals to oxorciso jurisdiction in rospoc·L of crimes coami ttod a.broad, 
what nro tho lognl c.nd political diffioultio i n tho way of a chtl.ngo in 
tho existing l o.w in tho direction of oonforrin , such jurisdiction upon 
m.111 tnry or civil tribuna ls or both? 

As tallows from the o.n6wor 1, 2 o.nd 3 tho l a.w of t o e therlo.nds only o.uthorises 

eivil and military tribunals to oxerciso jurisdiction i r ospeot of crimes oommi ttod 

e.broad to n limi tod scopo. Howovor it 1110 uld bo not or :: diffioul t to cho.ngo tho 

existing law in so f ur as to doolor o tho Nothorlo.nds tribunals lso competont for 

., 
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all the orimes, mentioned in the Netherlands military d municipal oodes, oonunitted 

in German and Ji.xis territory during the war, in so far as etherlands nationals or 

interests are concerned. In the given oiroumstanoe this would not giY!, graat 

d1ftioulties from a point of view of legislation. Th~ same proposal is -made by 

Lord Maugham for English Law. 

(6) 
Does the law ot your coW1try adequately provi ~.e for the punishnBn-t of 
all war orimes which have been conmi tted in your • oountry? 

The existing law does not adequs:iiely provide for too · punishment · of all wa.r -
orimesJ onll tor ~ose already mentioned in the military -and municipal penal O<Jdes. · 

(6) In case the answer to question 5 is in the negative, What ere the legal 
and political difficulties 1n the way ot a. oh~nge of the existing law 
in the direotion of making such adequate pr~vision? 

A special legal arrangement for thoae war--crimes not covered by the existing 

military and numicipal penal codes am the extensio;.1 described 4, would be posdble 

on the bads ot an international treaty, aooepted by the Netherlands legislator am 
o.rranged by this legislator as the basis ot that treaty .. 
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Answers to Questionnaire 

LUXEMBOURG 
(Monsieur V. Bods on) 

(l) In wha.t oirownatances, if' any, does the law of' your co\Dltry confer upon 
courts jurisdiction to punish oriminal aots oonmitted abroads 

(a) by nationals; (b) by aliens? 

Aooording to Article 4 or the Luxembourg Penal Code "an oi'f'enoe oommi tted outside 

Luxembourg territory, whether by Luxembourg nationals or by toroigners, is punishable 

in the Grand Duohy only in oases specified by lavr". 

The governing principle is that Luxembourg criminal law is applicable to 

Luxembourg nationals having oonmi tted a crime abroad only if' the case is provided for 

by a special law. 

The oases provided tor are the followings 

l. iLs to offences ocxmrltted abroacl by Lummbourgers: 

(a) Any Luxembourg subject who, outside the territory of the Grand Ducey, has 

committed a crime p\Dlishable by Luxembourg law, may be prosecuted and tried in 

Luxembourg. 

As to a Luxembourg aubjeot guilty of' an aot termed delinquency (dtSlit) he is 

liable to be proeeouted and tried before Lwc8abourg oourts if' the of'i'enoe is punishable 

aooording to the law of' the country in which he conmitted the offence. 

The law provides, however, that a Luxell\bourg national cannot be tried if' he is 

not present, nor oan he be tried tor a pol1 tioal off'enoe, (Art. 5 of' the Code ··. 

d 1 Instruotion Criminelle). 

(b) Members ot the Luxembourg Forces oo.n be dealt with by the Luxembourg Military 

Penal Code 'Whether they reside on national territory or abroad. 

2. As to offences oallDlitted abroad by toreignerss 

The law of January 18, 1879, quoted in Art. 7 ot the Luxembourg Code d' Instruct!. on 

Crimine lle, provide s that any forei gner 1'ho has 00111ni tted abroad any ot t he following 
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ottenoes, e ither as a prinoiplo or as an assossory, may bo prosecuted anl triod 

aooording to the provisions of tho Luxombourg laws after he has been arrostod, or 

af'tor the authorities have obtained his oxtradition. 

(a) Any crime against the seourity of tho State 

(b) Any crime concerning the counterf'oi ting of' tho Luxembourg State se1l 

( 0 ) Any crimo concerning the comtertei ting of' Luxembourg currency 

(d) Any crima conoorning tho cowitertoiting of' bank notes authorised by the Law 

(e) Any orime conceming tho oomtortoiting of' Luxembourg State papers 

(f) Any orime specified in intornational conventions such as white slaw tr&ttlo, 

narootics, etc. 

(g) Miademeanours in matters of' forestry, fishing, game customs, and indireot 

taxation laws, committed on the territory of a neighbouring country 

(h) According to the Emigration Law ot lfaroh 13, 1870, every person, whether 

a Luxembourg subject or a foreigner, oomni ta a punishablo of'f'ence who is 

guilty of tho enlistment or transport of emigrants without previously 

obtaining the authorisation of the Government, and can be tried befora 

the Luxembourg oourts. 

(2) To what oxtent, if' any, does the territorial principle of' your criminal 
law oonf'er upon your courts jurisdiction in respoct of criminal aots 
conmitted by nliens on the high sGas or from the air abovo tha high soas 
against ships or persons on board ships tlyint; tho !'lag of your country? 

As the frontiers of Luxembourg do not extend to tho coast, the question doos 

not apply to the Grand Duchy. 

(3) What law do the military courts of your oowtry apply? Do they apply 
a spooial military codo or the ordinary municipal criminal oodo? Are 
they o.uthorisod to apply "martial law", "tho law of war" or "international 
law"? With regard to what categories of persona have they jurisdiction? 
Does the latter embraco both soldiers end civilians? In tha matter of' 
jurisdiction over civilians, who.t is the position with rogard to onomy 
nationals, (1) 1n national territory, (2) in onemy torritory in the 
event of your armed forces occupying parts of enemy torritory? To what 
extent is the jurisdiction of military courts in ~ur country af'foctod 
by the territori~l principlo (if any) of your criminal law, i.e., tho 
principle that oourts have jurisdiotion to punish such aots only as aro 
COIIlllitted in nntional territory? (Tho object of this question is to 
olioit to what extent, if any, the genoral t orms of tho jurisdiction 
conferred upon military courts in respoct of war crimes exclude or 
modify tho application of tho territorial principle). 

(1) The Grnnd Duchy has a ilitary Pon.al Code (20.7.1814, Art.l to 14 inolusivo) 

(2) The law of 16 February, 1881, on tho organise.ti on of the Luxembourg anuod 

forces (comprising since the Treaty of London• 1867, only 125-300 volunteers) provides 

in Art.12 in r ospeot ot zoombors of the torcos1 
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"Members of tho forces como under tho jurisdiction of ordinary courts and of 

the Court of Assizes for inft"ingomonts of comnon lavrJ they como under tho 

jurisdiction of tho military tribunals for infringements provided for by tho 

l t • II mil i ta.ry laws and ro gu a 1 ons • 

(3) CODEs On l Novombor, 1892, tho Military Pona.l Codo was rovisod, and sinoo 

that time it is applied to members of tho forcos only, to tho exclusion of ~11 other 

persons. 

All those persons, howovor, who aro forming hostile and riotous assemblages with 

a view to opposing tho oxacution of the laws by violent moans, a.ro considered as 

armed rebels and arc assimilated to the enemy as far as the application of tho 

Military Penal Codo is concornod. 

__ COUR~s The Luxembourg Military Court is & permanont institution, although it 

exercises :i ts i'mlctions but on vory raro oooasions on account of the limi tod numbor 

of luxembourg soldiers. It was created on 9 Juno, 1843, the dato at which tho 

High Military Court (Hauto Cour Mili tairo) was organised. 

Moreover, thoro oxists in Luxombourg a \1o.r Council (Conseil do Guerro) which 

1s responsible for the prosecution of all ottenoos which come Wlder its jurisdiction. 

On the other hand, no sentonco by tho War Council oan be accoptod without having boon 

ratified previously by the High Military Court, whioh also fWlctions as a court of 

appeal. 

Al though Luxembourg Military Penal Law contors upon courts jurisdiction over 

mambors of tho forces only, it does not distinguish botwoon offoncos committed on 

Luxembourg t .rritory or abroad. 

(4) In ca.so tho lavr of your country does not authorise civil or/am military 
tribunals to oxcrciso jurisdiction in respect of crimes corrmittod abroad, 
~hat are tho legal and political difficulties in t he way of a ohnnge in 
tho existing law in the dirootion of oonforring upon military or oivil 
tribunals or both? 

I havo 1·cad with groat interest tho statemant mado by Gonoral de Baor regarding 

question 4 and I agree with his answer. 

(5) Docs tho lo.w of your country adoquntely provide for tho punishment of all 
war orimos which ha. vo been committed in your country? 

I do not think so. Tho Luxembourg PenAl Code, oven amended as it will bo in 

a short timo, will bo ino.doquato. In this oonnocti on the setting up of ~ 

courts by the Allied nations seoms very desirable. 

j 
1 -~ 
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In onse the o.nswer to question 5 ii in the negative, what a.re the legnl 
and political diffioultiea in the way or a change ot the existing law 
in the direction of' making suoh adequate provision? 

The anlW9r to this question ii the snme a.a that given by General de Baer under 

question 4. 
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POLAND 
(Professor Glaser) 

(1) In what circumstances, if any does the lnw of your country oonfer upon 
courts jurisdiction to punish criminal acts oomni tted abroad1 

(a) by nationalsJ (b) by aliens? 

With regard to jurisdiction tor crimes conmitted abroad, the Polish Criminal 

Crildnal Code contains the follaw1ng regulations 1 

Art. 4 sec. 1. The Polish penal law 1s applicable to Polish citizens who have 

connitted an offence abroad. 

sea. 2. The Polish penal law is applioable also to foreigners who at 

the time of the commission of an offence abroad were citizens 

of the Polish Ste.teJ it is applicable likewise to persons who, 

after the conmission of an offence abroad, have obtained Polish 

citizenship. 

Art. s. The Polish penal law is applicable to foreigners who hnve committed 

an offenoe abroad, directed against the welfare or interests of the 

Polish State, of a Polish citizen, or of a Polish juridical person. 

Art. 6 soc.l. As a condition to criminal responsibility for an aot done abroad, 

the act must have boen one made an offence by the lavr in force 

sec. 2. 

in the plnco where it wns committed. 

Ir differences exist between the two lnws involved, then the 

judge applying the Polish law may ta~o such differences into 

consideration in favour of the defendant. 

sec.3. Measures of security shall be applied by the Polish court 

• indepondontly of the lnw of the place where tho offenoo was 

oonmitted. 
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The provisions ~f Articlo 6 do not apply: 

(a) to officials who whilo in sorvice abroE.d have thero commi·'~ted an 

offence, 

(b) to persons who have oommitted an offenco in a place which does not 

lie w1. thin the jurisdiction of any state. 

Indeperdently of tha lew of the plaoe whero "tho off'onoo is oommi tted, a:rxl 

of the citizenship of tho offendor, the Polish. ponal law is applicable t.o 

parsons who have oonmi tted abroad tho fo llo.1r:',.n~ off en cos: 

(a) An offonoo against the in'b:>rnal or oxtornal security of tho Poliah Stato, 

(b) An offonco against offices or off'ioialo cf tho Polish State, 

(o) The making of a falso deposition in an o fice of the Polish State. 

Inde~ndently of the law of too place wmro a!.1 oi'fonoe is conmi tted, the 

Polish ponal law is applicable to a Polish c!tir.on, or to a foreigner 

whose extradition has not ·boen passed upon, ,·.'ho has oommi tted abroad one 

ot the follovring offonces: 

(a) Piracy, 

(b) Counterfeiting of money, public soot:r itios, or bank notes, 

(o) Slave trade, 

(d) Trado in womon or children, 

(e) Tho use of nn instrumentality capablo of proJuoing a public 
danger with intent to produce such danger, 

(f) Trade in narcotics, 

(g) Tracb in pornogra.phio publications, 

(h) Any other offence spooified in in-1:.:ornational ooncentions 
oonoludod by the Polish State. 

Art.10 6 1100.1. The Polish penal law is applicable to e f'oroigner who has oommittod 

abroad any offence which is not spocifiod in Articles 5, 8 and 9, if 

the offenier is ;;fi thin tho territory of t he Polish State, end if hie 

extradition has not beon passed upou, and if the oondi tions ot 

Artiolos 6 a d 7 are fulfilled. 

1100.2. Tho proseoution talcos place on order or tho Minister of Justioe. 

(2) To who.t extent, if any, does the territoria:i. principle of your criminal law 
oonfer upon your courts jurisdiction in r e spect of criminal aots oommi tted 
by aliens on tho high seas or from too nir above the high seas against ships 
or parsons on board ships flying the flag of your oountry? 

Our Code contains a rule which allows tho pwrl.shmont by nati onal courts of orimea 

oommitted by aliens even whore such took place on tna M gh seas or i'rom the air abovo 
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the high seas aga inst sh i ps or pers ons on boar d s hi ps fl~ri ng t he flag of Poland. 

Thia results from. Art. 3 of our Code which reads: 

seo.l. 

seo.2. 

The Polish penal law is applicable to a ll persons nho have committed 

an offence within the territory of the olish State, or on e Polish 

vessel or a ircraft. Internal waters , border ,·ro.ters and t ~1.;j air 

above all of this territory , are territo r _, of t he Sta te. 

An offence is deemed to have been c~m1itted within the territory ot 

the Polish State, or on a Polish vessel or aircraft, if the offender 

has canmitted thereon the orilllina.l a ct or omission, or if t he criminal 

consequence resulted thereon, or li'ns intended by t he offender to 

result thereon. 

(3) What law do the military oourts of your oountry apply? Do they apply 
a speoial military coda or the ordinary municipa: criminal code? Are 
they authorized to apply "martial law", "the law of war" or "international 
law"? •· 1th regard to what oatogories of persons have they jurisdiction? 
Does tho latter ombraoe both soldiers and ci, ilians? In tho matter of 
jurisdi oti on over oi vilians, whe.t is tl:e position w1 th regard to enemy 
nationals& (1) in national territory, (2) in enemy territory in the 
event ot your armed forces occupying parts of enemy torritory? To what 
extent h the jurisdiction of m11i tary courts in yout" country affected 
by the territorial principle (if any) of your criminal law, i.e., the 
prinoiple that courts have jurisdiction to punish such acts only as are 
oonmitted in national territory? (The objoct of th:ls quostion is to 
elioi t to what extent, if any, the genoral terms of t he jurisdictl on 
conforred upon military courts in respoct of war crim:; s oxclude or 
modify tho application of the territorial principle). 

The Polish military courts apply both the ordinary mmicipa l criminal law and 

tho ape oia.l military code. Thay are not authorized to apply any other law than 

the law included in both Codes and in other Statutory rogulations. Generally 

speaking they do not apply as such 11 the martial law'', r the l o.w of war", or "the 

international law'', but thoy may apply suoh principle~ of those laws ns nro included 

in the codes or other statutes. 

The Polish milito.ry courts have exclusive jurisdiction ovor all members of 

tho Polish Forces. Civilians are in principlo not subni ttod to tho jurisdiction 

or Military courts (except for same offences against th onlistront). 

During tho wnr or mobilisation or when nocessnry for tho snko of the dof onoe 

of the State the Comcil of Ministers is authorizod t o subm:l t by Order to tho 

jurisdiction of milito.ry courts civilians (nationnls and f or e i gno rs, incl. onom:y 

nationals) ohargod vrith having commi ttod offonoos onda.n..,ering t ho dof onoo of too 

State. During tho war t ho Commande r in Ohiof of t ho For ce .. i c a• i-h,;:--~ i ~d t o issue 
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the ae.me Ordors. During th0 prosent wnr such Orders woro not yot issued. 

As regards tho jurisdiction ovor enemy nati onuls in Polish territory - soo above. 

In event of the Polish Armed Forces occupying enemy ~crritory tho Cornmnnder in 

Ohiet is authorized to sul:mit to tho jurisdiction of' tho Polish Military Courts 

oivilians (nationals and foroignors, inol. oneey nationals) charged with having 

ooumitted offences ondangoring tho dofenco of tho Stato ,, 

(4) In caso the law of your country does not authorise civil or/:.:.nd ~~:itary 
tribunals to oxorciso jurisdiction in rospoct of crimes committed abroad, 
what o.re the legal and political difficulties in tho way of a change in 
tho existing law in tho direction of conforring such jurisdiction upon 
military or civil tribuno.ls or both? 

Thia oase dooa not e.riso o.s our pona.l Code, a.a it uc.3 said, o.uthorizos our 

tribunals to oxorciae jurisdiction also in rospoct of crilllOs oomitted a.broad (Arta.411). 

(6) Does tho law of your country adeque.toly provide for tho punish!Jlont of 
all war crimes which havo boon oommittod in your country? 

In my opinion, no. Thoro aro crimes, oormni ttod by ·bho invader, which aro not 

covered by our Code, For oxrunplo it would be diff'ioult to o.pply our Code to suoh 

aota aa e.g. compelling young women to bocoma pregnant o.ga.inst their will, physical 

and mental torture, transfer of' population, osto.blishmnt of ghettos, causing mass 

starvation, illegal judginenta, plunder or doatruction of cultural property (monuments 

and so on), privation of medical assistanoo (help) and of madioamonts, and so on. 

But ewn o:>uld our Code bo so interpreted as to oover suoh orimas, whioh is not the 

oase, the punishments providod tho rein are not suf'fioiont t() meet such crimes. 

(6) In oasa the answer to quostion 6 is in tho negative ., what are tho legal 
and political dif'fic~ltios in tho way of a chango of the oxiating law 
in the direction of making suoh o.doqunto prov-:sion? 

There are no diffioultios as wo have already e.mplifiod our Code by an additional 

bill containing soma now forms of crimes invented by the i nvader. This bill oovora 

ortmes ooDlldtted since 31 August, 1939. 

Journal. 

It ia not yet f . omulgatod in our Of'f'1oial 
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OONFIDENTIAL1 NOT FOR PUBLICATION 

INTERNATIONAL COM! ISSION FOR PENJ\.L RECONSTR CTION AND DEVELOPMENT 

Dr de BA.ER'S SUB-CO~ ITTTEE 

NATIONAL LAWS AND JURISDICTIONS 

NORWAY 
(Mr Peter Stabell) 

(1) In what oiroumstanoes, if' any, does tho law of your country confer upon 
courts jurisdiction to punish criminal acts committed abroada 

(a) by nationals (b) by aliona? 

(a) ~e question is dealt with in Seotion 12(3) of the ordinary Municipal 

Criminal Code of Norway of the 22nd May, 1902. Norwogian j1.u-isdiot1on appl1es1-

(i) In co.sos of' crimes and misdemaanours against the Norwegian State or a 

Norwegian State authority, the deciding faotor in this connection being the 

oharaoter of' the offence as defined by statute and not v-rhether the action happens 

to ban Norwegian interosts. 

(11) In oases where the offence is also punishable \lllder the law of tho 

oountry where it has beon committed. 

(111) Furthermore, a number of enumerntod offencos n~e made runanable to the 

juried1ot1on 1n question. For the sake of convenience, thes s may be divided into 

three groups. The :first comprises specified crimes or misdemeanours against the 

Norwegian State or a Norwegian State authori tyJ the second group comprises actions 

the general character of which m.o.kes them ptmishablo in all civilized countries, 

the third group comprises crimes or miodomeanours regarding whioh the Norwegian 

Criminal Coda would not bo adoqua.te unlees its provisions were also mado applioa.ble 

to aotlons oomr.dtted abroad. 

Regarding the jurisdiotion of Norweeian courta-mnrtial see the answer to 

quost1on (4) below. 

(b) Section 12(4) of the ordinary Mtmicipal Criminal Code of Norway covers 

a.ots oommitted abrond by foroigners. Such acts nro amenable t o Norwaginn jurisdiction,. 

(i) In a lnrge number of oaeoe which aro enUl'll£l rnted in the provisions 

oonoerned. This enumeration ie, of coursr , r, 1. r:~r ,..; /.,. r .. ·.,;.; t: ... ~~ :.:nd:i!.on of 
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offences relating to lforwegian citizens or persons doniciled in Norway, the dif'f'erenoe 

being caused, inter alia, by the fact that those persons are not supposed to be bound 

by any allegiance to the Horw·egian State. 

(ii) ."lhen the offencos in quostion are crines proper (in contradistinction 

to miadooeanours) whioh are punishable also under tho law of the country where they 

have beon coru."litted, and the offonder is residont in or visiting Norway, The 

possibility of transporting the offender to Norway by ~eans of extradition ,nll 

not be sufficient to mako him anenable to Non'l'ogian jur:· sdiction whon ho is not 

reeident in or visiting the country. 

In this connection it should be no~od that an act nust not only bo punishable 

1n the sense that it is covered by a penal provision of the country concerned; 

puniehment nust not be eJ:cluded by general principlos r egarding crininal rospons1b11ity, 

These principles oxompt fror:1 such responsibility in oortain oases whore what would 

otharwiso havo boon an offenoo has been ootnt:dttod in an emergency, in oxooution of 

a superior order, or in accordo.nco ,nth tho rules or public international law, e,g. 

relating to warfaro. 

It is provided that in tho oasos oonoorned, sentoncos oust not be harshar than 

thoy would hava been under tho law of t~o country whoro tho act took plaoo. The 

practical application of this rule ,nll, of course, involvo groat difficulties in 

oases where the different kinds of punishnent are not connenaurable. 

In the casos roforred to in Section 12(4), institution of proooedings requires 

a decision by the King, 

Regarding tho jurisdiction of Nonvogian courts-martial soothe answor to 

question (4) below. 

(2) To what oxtent, if any, doos tho territorial principle of your criminal 
law confer upon courts jurisdiction in rospoct of critlinal acts cotll!litted 
by aliens on the high soas or from tho air abovo tho high seas against 
ships or porsons on board ships flying tho flag of your country? 

By virtuo of Sootion 12(1) of tho Codo I havo referred to above, a Norwogian 

ship on tho high seas is, for tho purposo of criminal j~:risdiotion, assimilatod to 

Norwegian torritory. Consoquontly, Nornogian criminal law applies in toto, 

irrospeotive of the nationality of tho offondor. 

The sano Cod<:l further providos that an offonco sh.all also bo cons idorod as 

OCllll'l\itted whore the effect is produood, It is oonsidorod that by virtue of this 

provision, a criminal a.ct committed from the air abovo a Norvrogian hip will come 

under Norwegifn jurisdiction if tho offoot is pro ucod ~n hoard +,nat ship. 

·,; 
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'flhat 1 '!!'I d9 tho military courts of your c 0W1try apply? Do thoy apply ,. 
spooiaf military codo or tho ordinary municipal criminal code? Aro thoy 
authorized to apply "martial law", "tho law of war" or "international law"! 
With regard to what oatogorios of parsons have thoy jurisdiction? Does 
tho lattor embrace both soldiors and civilians? In the matter of 
jurisdiction cvor civilians, what is tho position with rogard to onemy 
nationals, (1) in national torritory, (2) in onomy torritory in the 
event of your armed foroos occupying parts of onomy torri tory? 
To what oxtont is tho jurisdiction of militarz oourts in your country 
affootod by tho torritorial principle (if any, of your criminal law, 
1.0., tho prinoiplo that courts have jurisdiction to punish suoh acts 
only as aro committod in national torritory? (The objoot of this question 
is to olioit to what oxtont, if any, tho gonoral torms of tho jurisdiction 
conferrod upon mili te.ry courts in rospoot of war crimes oxcludo or modify 
tho application of tho territorial prinoiplo)s 

Tho quostion is oovorod by Sootions ! & 7 of tho Norwegian Codo doaling with 

prooodure of courts-martial. In this oonnoction it should bo notod that Norwegian 

courts-martial only function in wartimo. 

roforred to tho ordinary oivil courts. 

In poacotimo the oasos ooncorned are 

Tho said Section 6 providos that oasos doe.ling with acts punishable undor the 

%iilitary Criminal Code shall oomo under tho jurisdiction of courts-martial. 

Section 7 turthor provides that certain acts punishable under the ordinary 

llunioipal Criminal Codo shall also bo doalt 'With by courts~artial. 

Military persons on aotivo sorvioo will bo triod by military courts for all 

ottenoos, irrospeotivo of whothor they aro offonoos under tho Military Criminal Codo 

or the ordinary Municipal Criminal Coda. Tho same applies to pri s anors of war under 

military guard and to civilians who aro attaohod, in any oapaoity, to military units. 

Martial law in the ordinary oontinontal sense ie a conception a.lion to Norwegian 

law. Thero is no provision of Norwogian law wharoby a stato of sioge may be deolared 

and moro or lees arbitrary powers oonferrod upon military oomianders. 

International law is not directly applioablo by Norwogian military oourts in 

a pos1t1vo sense. Tha rogulations conoernod aro not ponal provisions proper. However, 

they will be taken into consideration as part of the gono~al principles oonoerning 

criminal responsibility. Theso principles will exompt from suoh responsibility aota 

whioh would otherwise have been liable to punishment, whon thoy are in aooordanoe with 

the rules of public intornational law rolating to warfare. It follows that Norwogian 

military oourte, as well as ordinary oivil oourts, may, in oortain oases, have to take 

oognizanoo of provisions of international law. 

The jurisdiction or military oourts embraoos both so!diers and civilians. Tho 

position with regard to the lattor is that the said jurisdiction only oovers oases 

of oivilians serving w1 th or attaohed to the anned foroos and oasos of oivilians 

oondtt1ng-.oertain s1»0Wed of'fonoes against th~ Jt!Ui, t e.ry Criminal Code oonddored 
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eepeoially prejudicial to the i nterests of the armed forces. 

The relative provisions do not distinguish between enemy nationals and other 

oivilians, nor between offences conmitted on national ar.d other territory. 

Seotion 11 of the Military Criminal Code provides t mt the said Code is applicable 

also to aots committed abroad. Consequently, the territorial principle does not 

obtain where auch offences are concerned. It is clear # however, that it ie only in 

exoeptional oases that this extra-territorial jurisdicti on will mo.ke foreigners 

amenable to a Norwegian military court. It should be c-onsidered in the nature or 

a provision of' the municipal law of Norway to give e f f e c~- to the generally aocepted 

prinoiple that a.rmrJd forces abroad are subject to the exo~.usive jurisdiction of their 

own oourts-martial. 

In the answer to Question 3 are set forth the oases to which a military court 

will apply also the ordinary Municipal Criminal Code. When penal provisions of thia 

Code are concerned, the rules contained in Section 12 trnreof obtain. Regarding those, 

see the intonnation given o.bove in answer to Question (:). 

It wi 11 appear from the answers given above that the juriadicti on of Norwegian 

oourte 11 relatiwly extensive, but it may still be inadequate for the purpose concerned. 

The Norwegian Government is authorized to legislate in so far as this is neceHitated 

by the present emergency. This gives a fairly wide scope tor changes in the existing 

law. It is oonsidored that, politically, legislation of the kind in question would 

not be very difficult if it could be proved to be neces sa:.--y in order to implement 

important measures oonnected with enforcement of justice and reconstructl on. 

(6) · Does the law of your country provide for the punishment of all war orime1 
which have been oornmi tted in your oountry? 

A survey or Norwogian oriminal legislation tends t c show that nearly all the 

important war crimes are covered by provisions whioh have been in foroe since 

hoatilitiee began. 

(6) In case the answer to question (6) b in the nei;ative, what are the legal 
and political ditfioultiea in tho way of a change of the existing law in 
the direction of making such adequate provisic:: ·1 

Tho answor given under (4 ) regarding the possibili t y of changing the existing 

law also applies here . 

• 4 
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CONFIDENTIAL, NOT FOR PUBLICAT ION 

INTERNATIONAL COMMISSION FOR PENAL RECONS TRUCTION J\ND DEVELOPMENT 

Dr de .BAER 'S SUB-COMMITTEE 

NATIONAL LAWS MID JURISDIC TIONS 

Ansvro r s to Questionno b-Q 

GREECE 
{Monsieur c. Stavro? oUl'Js) 

(1) In what circumstances , if e.ny, does the l aw of your country confer upon 
oourts jurisdiction to punish cri minal a cts committed abroad, 

(a) by national s ; (b) by aliens? 

(a) Section 3 of the Greek Criminal Procedure Act confers upon Gre9k Courts 

jurisdiction to punish any criminal act (crime or delit) committed abroad by any 

Greek Natienal, the Greek Law being applied in precise ly the same manner as if the 

aot had been committed on Gre ek territor y. 

(b) Section 2 of the Greek Crinunal Procedure Act confers upon Greek Courts 

jurisdiotion to punish any alien, provided that h has boen extradited to, or arrested 

in Greeoe, for any of t he following criminal act s committed abroad,-

I. For any criminal act { crime or deli t ) comr.d tted against any Greek National. 

II. For high treason against the Greek St ate, for forging or counterfeiting 

national currency i n circul a tion in Gr Jece or the official seal of the State 

. a.nl for being a party to any of t he so offence s. 

III. For highway robber y i n o. 1 91 h' ouring country. 

(2) To what extent, if nny, doos t he t erri t orie.J. principle of your oriminal 
law confer upon your cour~,s j urisd ict ion i n re spect of oriminal acts 
oommi tted by a.lier.a on t he hi gh seas or f r om t he air above the high seas 
against shiRS or per sons on bonr d ships flying the fl ag of your country? 

Greek Law confer s upon Greek Courts juri sdi oti on i n r e spe ct of any criminal aot 

oolllllitted by any per son on boar d Gr eok ships~ 

Greek Law does not pro vide specifi cally f or orimi:ia.l nots corranitted by ~liens 

on the High Seas or from t ho o.i r above the Hi gh Seas against ships or per sons on 

board ships f lying t he Greok flag . 
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Nevertheloss., t he aforemon tionod Sect:i on II of Gru0k Crlmi nal Procedure Aot 

applies if the offence is collllll.:L t t cd ngainst a Grook nnt ional. If the offence is 

oommitted against an a.lien: on board a Greek ship i t r o:its with t ho Greek Courts to 

consider themselves compet ent, on the ground thnt t ho effect of the offence has been 

pr~uced c,n boa.rd a Greek vossol, even though tho porpot::-ator of tho offence rre.y lave 

been on a foreign vessel or o.ircraft (objective Territorial jurisdiction). 

( 3) What law do the military courts cf your country apply? Do they apply a 
speoial military oode or 'l;ho ordinary municipal crim~.nal codo? Are they 
authorised to apply "martial law'', "the l aw of wnr" or "international law''t 
With regard to what categories of persons have they jurisdiction? Does 
the latter ombrnce both soldiers and olvH:Sans? In the matter of jurisdiotion 
over civilians, what is the position witt. re6ard to enemy na.tionalsa 
(1) in national territory , (2) in enemy te r ritvry in the event of your 
armed foroes occupying parts of enemy territory? To what extent is the 
jurisdiction of military courts in your country o.ffected by tha territorial 
principle (if any} of your crimlnal law, i.e. i tho principle 'bhat oourts 
have jurisdiction to punish such acts 01ly o.s are colll'ldtted in national 
territory? (The objeot cf this question is to elicit to what extent, it 
any, the general terms of too jurisdic ; ion conferred upon military oourte 
in rospeot or war orimes exchrle or modif'y t he application or the territorial 
prinoiple) • 

The Greek Military Courts a.re not a.uthorisod to o.pply 11.,ia.rtia.l Law'' "The Law of 

War" or "International Law". They apply the Mili t a.ry Criminal Code (Compulsory Law 

No. 2803, 1941) which lays down the nature of military of fences and tho constitution, 

jurisdiction and procedure of the Milito.ry Courts. 

As a general rule, the jurisdiction of tho illilitnry Courts is limited to roombors 

of the Greek Armed Foroes. Such Courts, however, a lsc have jurisdiction over: 

(a) Prisoners of War, and 

(b) persons belonging to tho Military Services of tho enemy who are arrested 

when not in uniform in Greek t orri to:::-y, er i n t e r :-i tory occupied by the Greek Armod 

Forces. 

The jurisdiction of tho Courts oxtonds to any pen.Jn ( soldiers an:l oi vi liens) 1 

(1) it a stato or eme rgency ho.s been declared . 

(2) in enemy country occupied by the Greek Ai·med Forces . 

In both these co.sos a 11 persons wi thout exception r osiding in the occupied 

country, oome under tho jurisdiction of tho Mili tar Courts., and a r c answerable to 

them for any act, provision for which is mo.de in t ho ' ·lit a ry Criminal Code am/or 

for any other act liab l e to pre judice tho security of tho count ry or the arrod forces, 

or to disturb tho public order. 

Criminal Codo . 

In tho l at ter case the y a wly t oo ordinary Mmlo ipo.l 
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oommi ttod, whothor within or without tho no.tiono.l torr: tory. 

(4) In co.so tho law of your country doos not auth oriso civil or/and military 
tribunals to exorcise jurisdiction in rospoot of crimes oommittod abroad, 
what are tho l e gal o.nd political difficultie s i n the way of o. changu in 
tho existing law in the dire ction of conforrin!!: such jurisdiction upon 
military or civil tribunals or both? 

This quostion has o.lroo.dy boon covered by tho pr~vicus paragraphs. 

(6) Does the law of your country adequo.toly provido for the punishment of all 
war crimes which ho.ve been conmi tted in your cot.nt. y? 

Greek Lo.w (The Mili t nry Code ) provides for tho pnnlshmcnt of certain violations 

of the recognised Rules of lfo.rfo.ro, such us, ill-treutrJ.e;.t of Prisoners-of-War, or 

WDunded, and sick porsons, dosocro.tion of corpseo, a t tacks on, or seizure of hospital 

ships, etc., but only in oases wmre suoh viola ti. ons hc.vo beon comm! tted by members 

ot the Greek Anned Forces. 

War crimes conmittod by the enemy should, thcrofore, be dealt with under the 

Municipal Criminnl Code. Har Crimes, such o.s systematic t errorism, wnnton devastation, 

deetruotion of property, pillage, illogo.l execution, deportation of civilian populations 

in occupied territories, forcod labour, murder of hostages, indisorimino.te bombardment, 

will have to be treated as common criminal nots, namely, murder~ robbery, thatt, eto. 

(6) In oo.se the o.nsv.er to question 6 is in tho nego.ti vo t ,mat are the legal 
nnd politioa.l difficulties in the vro.y of a chf.mge of tho existing law in 
the direotion of making such o.dequato provision ? 

Thero are no political difficulties in tho way of enacting such changes in the 

existing Law as may be deemed necessary. Any ohange, hewovar, should talco into 

oonsideration Art. 7 of the Greek Constitution,. ,•,nich r ends: 

"No penalty shall be imposed in the absence or o. l a.w previoudy determining suoh 

penalty, in rospeot of offences oommittcd before tho e na.~ tment of suoh law." 
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CONFIDENTIAL 

INTERNATIONAL COMMISSION FOR IBNAL RECONSTRUCTION AND DEVELOPMENT 

COJ.!llITTEE CONCERNED WITH CRIMES JlGAIN~T INTERNJ,TIONAL PUBLIC ORDER 

Sub-Committee on the Defenoo of Superior Ordors 

-----------------------------------------------
Doar 

It will bo of great assistance to tho Sub-Committoo if' you will be good onough 

to prepare a stntoment as to tho position of tho lnw of your country on the following 

quostionsa 

(1) To what extont doos tho oriminal la.vr of' your coW1try rooogniso tho pleo. 

of superior ardors ll8 n justification for illego.l acts? 

(2) To Ylhat extent, if nrry, doos your military law differ in this respect from 

tho gonornl oriminnl law of your oo\ll'ltry? 

(3) What qualif'ications, if'nny, with rof'erenco to tho lawfulness of superior 

order, does tho law of your oountry recogniso with regard to the duty of 

the soldier to oboy the ordors of suporior offioors? 

(4) Is thero any information avnilnblo with regard to the practice, during tho 

first World Wo.r, of' tho military courts of' your oo\ll'ltry with rospoot to tho 

plea of' suporior orders put f'orwnrd by mCJl\bors of' o mmy armed forces 

aooused of' a war orimo? 

Yours sincoroly, 

J ,M. do MOOR . 

18 
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Dr de MOO I S SUB-COMMITTS:; 

THE DEFENCE OF SUPERIOR ORDERS 

--------·-
Answers to Questionnaire 

BELGIUM 
{ Jr de B9.~r) 

(1) To what extent does the criminal law o1 yvur country reoognise the plea 
cf superior orders as a justification for illegal aots? 

In the Belgian criminal law the general pri~cipl0 o~ the matter is stated in 
. 

art. 70 an:i 71 of the Penal Code whio h are worded a~ :·ollows: 

"Article 70. Il n'y a pas d'infraction lo_·sque l e fait 8tait <.ordonn~ par la 

loi et oommande par 1 1 autor:!. te a. 

There is r)f course no difficulty · hen the act " as allowed by law and ordered 

by the authorities, The diffioul ty begin& when one mnst. ma'k:e a ohci ce between 

,beying the law and obeying the authorities and for private persons the general 

rule is that when such a choice must be made it is i.,he law that must be obeyed. 

But for persons who by t ~a ir posi tio~ have a duty to obey their superior, such 

oonduot is not alvrays practicable. 

suoh a case are the follvvriug: 

The rules by vrhich they are to bo governed in 

The soat of the matter of SU)9rior orders is in art. 66, section 3 of the Penal 

Codes aocordi.g to thls provision the person who gives an order to commit an offence 

is a partner in the offence: 

"seront puni.c comme auteurs d 1 ua c~1 imo ou d'ua deli·;; ••••• ceux qui, par ••••• 

a bus d 'autori t~ ou de pouvcir ••• • • auront directe-nent provoque a. oe crime ou a ce 

deli t". 

so that the person in whom the illegal order originated is punishable in the same way 

as the person who executed the order. 

There is howeve r no liability unloos the orimo vro.s i,ommitted or at least attempted. 

Moreover the person who gnve the order is not liable unless he had in vievr the speoifio 

crime which was, in fact, oommittedJ not only must the order refor to the species of 

orima which was, in fnct, committed (so that a person ord -ring n theft will not be 

liable for n murdor which might have been committed on that occasion; likewiso a 

18 
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person vrho gave the order to poison another would not be a partner in the crime if 

the victim had been stabbed), but the person who gave the order (of murder for inetanoe) 

must have willed the death of the speoifio person whos :=i death was intended • (e.g. a A 

. gives B the order to kill X: whilst doing this B killi:: Y; A will not be liable for 

the death of Y). 

From this follows that the order must have been a special order (e.g. to kill a 

speoific individual) and that, as a rule, a general orci.er (e.g. to kill "anybody") 

would not be construed as oriminal. 

A superior order is, in some instances, a form ~r compulsion or ooercion. 

As to coercion the Belgian law provides, 

"Article 71. Il n 'y a pas d • infraotion lorsque J. • accuse ou le prevenu ••••••••• 

a et& constraint par \Ule force a laquelle 11 ::1•a pu resister". 

In other vrords there oan be no offence oommi ttod wmn the agent aoted wider such 

oompulsion that he was wiable to resist. The question of knowing whether the 

oompulsion was sufficiently serious is a matter of fact vrhich must in each partioular 

oase be DECIDED BY THE COURT: liability shall be inourred tmless compulsion was of 

suoh a nature that resistance was humanly impossible. Coeroion can of oourse be 

either physical or moral. Moral ooorcion oan be exer~ised by the faot of a superior 

giving an order to a subordinate: if the offender gives evidence that he only aoted 

upon an or~er of his superiors, for matters which were Vlithin their ~phere of 

authority, and for which they had powor to give him orde rs, and his duty was to obey, 

only those who have ordered the act will be punishable, and the person who executed 

the order cannot be punished. This principle is stated in art. 152 and following, 

and in arto 260 of the Penal Code. 

Article 152 provides that: 

"Si l'inoulpe justifio qu'il a agi par ordre de s:,n superieur pour des objota 

du ressort de oolui-oi et sur lesquels il lui ~tait du obo:. <ts oo hi6rarchique, les 

peines por~ees par los artiolos proo~dents se ront a ?plioabl os soulomnt aux sup~rioura 

qui auront donn~ l'ordre" . 

Artiolo 260. 

Lorsqu'\Ul fonotionnaire ou offioier public un dopositairo ou agent de la force 

/\ 
publique aura prdonn~ ou fe.it quolque aote contrairo a uno loi ou a \D1 arreto royal, 

s 1 11 justifio qu'il a agi par ordro de ae s sup&rieurs, pour dos objeto du ressort de 

oeux-ci ot sur lesquols 11 lour ~tait du une ob<Hssanc Mera1·chiquo, 11 sera exompte 

de la peino , o llo no sora., dans o oas, nppliqooo qu' au-,;: sup~rieurs qui a.uront donne 

l 'ordre " . 
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person who gave the order to poison another would not be a partner in the crime if 

the victim had been stabbed), but the person who gave the order (or murder for instance) 

must have willed the death of the specifio person whos3 death was intended. (e.g. 1 A 

gives B the order to kill X: whilst doing this B kille Y; A vlill not be liable for 

the death of Y). 

From this follows that the order must have been a special order (e.g. to kill a 

specific individual) and that, as a rule, a general oraer (e.g. t o kill "anybody") 

would not be construed as oriminal. 

A superior order is, in some instances, a form ~f compulsion or coercion. 

As to ooercion the Belgian law provides, 

"Artiole 71. Il n'y a pas d'infraotion lnrsque J. ' accuse ou le prevenu ••••••••• 

a ISM constraint par une force a laquelle 11 :-i 'a pu resister". 

In other vrords there can be no offence oommi ttod wmn the agent acted \U'.lder suoh 

compulsion that he was unable t.o resist. The questi"n of knowing whether the 

compulsion was sufficiently serious is a matter of fact whioh must in eaoh particular 

oase be DECIDED BY THE COURT: liability shnll be incurred unless compulsion was of 

suon a nature that resistance was humanly impossible. Coeroion oan of course be 

either physical or moral. Moral coercion oan be exer~ised by the fact of a superior 

giving an order to a subordinate: it the offender gives evidence that he only acted 

upon an order of his superiors, for matters which were within their tiphere of 

authority, and for which they had power to give him orde rs, and his duty was to obey, 

only those vrho have ordered the act will be pwiishable , and the person who executed 

the order oannot be punished. This pri..~ciple is stated in art. 152 and following, 

and in arto 260 of the Penal Code. 

Artiole 152 provides that: 

"Si l'inculpe justifio qu1il a agi par ordre de s:>11 superieur pour des objots 

du rassort de celui-ci et sur l osquela il lui etait du obc~qsAn co hicrarchique, les 

peines por~ees par l os articles procedents seront a?plioabl e s soulomnt aux sup~rieurs 

qui auront donne 1 1ordre 11 , 

Artiolo 260. 

Lorsqu•un fonotionnairo ou offioier public un dopositairo ou agont de la force 

/\ 
publ1qoo aura prdonne ou fa.it quolque aote oontrairo a une loi ou n \U'.l arreto royal, 

s'il justifio qu'il a agi par ordro de ses s~rieurs, pour dos objetc du r ossort de 

oeux-oi ot sur l esquols 11 l our etait du une ob&i so ~o hierarohi quo , 11 sera oxempte 

de la pa in , ollo no sor o. , dans c cas , nppliqooe qu' au.-~ superieur s qui nuront donne 

l'ord ro" . 

, 
1 -~ 
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From this follows that, according to ordinary Belg~an oriminal law, any publio 

\,)ffioer o:i.· civ:i. l sorvant or soldier who does a.n act which is contrary to law cannot 

be punishe ~f he oan prove that he acted on superior order, provided that the act 

whioh was ordered (1) one which was within tho field of competbnoe of the superior 

who gave the order, and (2) one in redpect of' whioh the person whocarried out '.;he order 

had the duty t.:> obey. 

It has been held by the Belgian Court of' Errors (Cassation belge 27. 7, 1891. 

Pas. 1891, vol I, p.228) that this artiole covers any lllegal act whether it be a 

trespass, a misdemeanor or even a felony, provided the other requirements of article 

260 are fulfilled. 

The principle of the non-liability of the inferior who has carried out a superior 

order has t~us been extended to its extreme limit by Belgian jurisprudence. In 

praotioe, the Belgian Courts have never been called upon to decide in a oaae vmere a 

heinous felouy had been oommitt.ed., and it is very doubtful whether, in suoh a oaae, 

the ruling of' the Cour de Cassation would be upheld. 

(N.B. The person who has 00111D.itted an act contrary to law must, in some oases, 

after having obeyed his superior, denounce the fact to ~he competent authorities, 

otherwise he may be held personally liable for the ofi'ence which b3 has, by order, 

ooDllli tted). 

Conflicts of duty may of' course arise in some of' these caseo, but the Penal Code 

neither defines nor oonslders conflicts of duty as suoh. 

(2) To what extent, if any, does your military law afffer in this respect from 
the general criminal law of your country? 

(a) '.,h?re is no f'undrunantal difference bet,.veen tho military law (Code P&nal 

Mili taire) ar..d -!;he general criminal law. If any-thing, the mil 1 ta.ry law more 

1pecii'ical ·~y uphclda the duty of the soldier to obey tho orders of his superior 

offioer, p!•ovided the order is one whioh concerns a. m::' i te.ry ser·rl ce • 

respect, a.rt. 28 of the Military Penal Code provides, 

In this 

"Le milita.~ .. ~c que refu~ers d 1 ob~ir aux ordres de son sup<friour our s'o.bstiendra 

a dessein de l o'3 executer, lorsqu' 11 est command0 pour 1.m service, sera. puni do 

destitution s'il est offioier, de l'emprisonnemnt mil: tairo de t roi s mois a trois 

ans e '11 est sous-offioior, capornl-brigadier ou solda';". 

In timo of war or in tho prosenco of the onomy, t ao punishmont is more severe 

and oa.n even be death. lhen the r efusal to obey is mado by moro than three soldiers 

it is described as a r evolt. 
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(b) As to the disoiplino Rogulatione (Reglo11Dnt ~o discipline ) it is provided 

in art. 3 that: 

"Tout militaire est oblige , dans lo sorvico d 'oboir promptemont ot sans ropliquor 

aux ordres de sos superieurs ot do las oxooutor fidolomcnt, sauf l o droit d' on porter 

onsuito sos plaintos, lorsqu'il so trouvo loso. 
La di sciplino i'aisont la for~e 

* prinoipalo dos nrmees. en sorvioo 11 importe qua tout suporiour exige ot oc~ionne 

de ses subordinees 'l.Dlo oboissanoe entiere ot 'l.Dlo So'llllission do tous lea in· ·-;nntsJ 

que los ordres soient ex<Soutes lit'Mraloment, sans hosito.tion ni murmuro; l'autorit& 

qui les donne on oat rosponsablo ot la roolrunation n' ost permiso a l'inf'6rieur quo 

lorsqu'il a oboi". 

So that her o again tho rulo is fundamntally tho samo; oomploto obcdionoo is 

roquirod, orders should bo oxocutod. tho inferior muy only lodgo a complaint o.f'tor 

ho has oxooutod tho ordor, and tho superior is rosponsiblo for tho consoquonoos. 

But this onJ."j' applies to aots whioh aro oomprised within the soopo of military dutios. 

i.e. "on sorvioo". 

(3) What qualifications, if any, with rcf'oronoe to tho lawfulness of' superior 
order, doos the la.VI of your country rooogniso with regard to tho duty of 
tho soldier to oboy tho orders of superior offioors? 

One may say that any ordor whioh is not connoctod vii th tho ser vice must not bo 

carried out, a fortiori when such order is illegal. 

It is obvious, for instanoo, tho.t if a superior g~-10 to an inferior an order 

suoh as "shoot yourself" or "pull out ono of your t eot h" or "marry this womrui", 

suoh an ordor, as it is not oonneotod with any mill te.ry duty, should not bo oarriod 

out. (Goodsoo ls Droit Penal Noa. 81-82). A Flanders Court Martial (C.de G.Fl.Or. 

14 avril 1900 P .P. 1900-520) held that an inf'orior must onrry out a superior order. 

provided t :iat tho order oonoorns a military duty. but ·cl1at this rule applies to any 

military dut:,, whatever it may be. 

Tho Cour Mili t airo of Belgium upho ld this prinoipl in a de cision dolivor od on 

23 August 1907 (Rov. Dr Penal 1908 • 133) and the Cour do Onssntion did tho somo. 

(Pas. 1878.1.384 nm Pas. 1879. r. 34). 

* 
Un militniro ost on sorvioc lorsquo . r ovotu do son unifor mo ou on oostuma oi vil, 

11 r emplit ou so trouvo dnns l'obligo.tion do r ompl i r un dos dovoirs militniros do 

son grado ou do sn f miotion. 

ta 
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On August 10th, 1901, tho Antworp Court Mnrtio.l (Pus. 1D02. III. 94) hold th:3 samo 

view when it deoided thnt a soldier who had rot'usod to comply with tho order of M 

oftioor who oonmanded him to sign a lego.1 dooumont had OOlllllitted no offonoo on tho , 
ground that ai gning o. d oo\W3n t is not a mi 11 tary duty o In tho same oonne oti on , a 

quarter mo.star sorgoant would be justified in rofusing to comply with an ordor given ta 

to him by the oanpo.nyCbm1DO.ndor to tho efi'oot ot falsifying tho oom::,any' s aooounts 

in view of' oonooaling a def1oit (Goodseols loo. oit. 82). 

From this may bo dro.wn the oonolusion that, in Bolgie.n military law, whon givon 

by a superior ofi'ioor, 

• an order whioh oonoorna noithor the military aervico nor a. military duty, nood 

not be obeyod. (c.M. 6 mars 1916 arr. Davidta), 

• an order whioh 1a direotly oonoornod with militnry sorvioo or a militnry duty, 

auat be oboyed evon if it is unlawful (Goedaools loc. ot. 82). 

There is in tho Belgian Codo, no provision similar to art. 47 or tho now 

Gorman Military Ponal Code of Deoembor lat, 1940 (RB G.L.•I-1347). 

As haa boen said above tho only roquiroment is tho.t tho order must be oonnooted 

"1th the aorvioo. It is, of oourso, for tho Court to dooido whother tho ordor waa -

or not - oonneoted with the military sorvioo or duty. In time of war an order to 

kill oivilians would probably be oonstrwd as an ordor relating to a military duty. 

There 1a no doubt that mombers of a firing squad oould not bo prosooutod for having 

obeyed a superior order. Liability V10uld probably dopond on tha respeotivo situations 

ot the persona who gave - and who oxeouted - tho ordo ::- > o.nd on the amount of' dis­

orotion whioh the latter oould reasonably be expootod ·.;o oxeroiso. 

There e.ro no apocio.l logo.l qualit'ioo.tions with r o~:peot to tho lawfulnoaa of the 

ordor, so that the rules lo.id down in the answor to qwstion(l}aro applicable. 

But ot oourso tho order must bo a oommand to do (o:_E-'.?_:( to do) o. spaoifio aot and 

not merely a request or an advioe. Tho form of tho m:dor is inmo.torial, it may 

be given in vrri ting or by word of mouthJ tho question of deciding or what is on 

order belongs to tho court. It is probable that u court vrould not oonsidor words 

euoh as "houaoa may be looted" or "priaonora IIlll.Y bo ki l lod" o.s an order, but rathor 

as an option or pormisaion. On the other hand a spocifio prohibition suoh e.a 

"no priaonors shall bo mndo" would most cortoinly be ~nstrued as o.n order. 
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Ia there any intormati on available ,11th regard 110 the praotioo, during the 
tirat World War, ot the military oourte ot your oountry with reapeot t.o 
the plea ot superior orders put forvrard by member, ot enem;y armed foroell aoouaed of a war orime? 

There is no information available on that aubjeot. No members of eneJII¥ armed 

toroea aooused of a war orime were tried during the first world wu by Kili tary Courts 

nt Belgium. The only German who was indioted (N.c.o. R&!Jdohr) was tried by the 

Supreme Court ot Leipzig - and was aoquitted • the question of superior order wa.a 

not raised in this oase. 
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CONFIDENTIAL: NOT FOR PUBLICATION. D. 17 . 

INTERNATIONAL CO: ISSION FOR PENAL REC0NSTRUCTION AND DEVELOPMENT 

Dr de MOOR'S SUB-COMMITTEE 

THE DEFENCE OF SUPERIOR ORDERS 

Answers to Questionnaire 

BEWIUM 
{Monsieur Ch. Tsohoffen) 

A. Question 
(l) To what extent does the criminal law of your country reoognhe the plea 

of superior orders as a justifioation for Hlegal aots? 

Appliqooe aux orimes de guerre, oette question peut se reprendre OCX!lne euit1 

"Au oas ou on leur appliquerait le code p&nal national belge. les allemands, ooupablee 

de orimes de querre. sur le territoire belge. pour. aien-4..;-ils invoquer la oause de 

justification ou d •exouse oomme sous le nom de "exoeptl on de 1' ordre reou". 

B. Reponse Generale. 

Les dispositions du oode penal belge a oet egard sont oontenues dans les 

articles 70 1 71 1 152 et 260 dont oi-dessous oopie et analyse. 

Elles oonsti tuent oe qui est appele en droi t belge "oause de justification" 

en exprim& par la formula "il n'y a pas d'inf'raction lorsque ••••• 11 

Notons qua lws art. 70 et 71 se trouvent dans le J.,ivre I/ "Des infraotiona · 

· et de la repression en gtfoeral", l'art. 152 au Titre II du Livre II "Des orimes 

et d'lits qui portent atteinte aux droits garantis par la Constitution" en 1'9.l"t.260 

au Totre IV du Livre II "Des orimes et dESlite contra Pordre publio". ,., 

Ajoutons qua le code penal militaire ne co~tient nuoun article speoial en oe 

domaine. D1autro part, !'article 58 du oode penal mili taire {Loi du 27 me.1 1870) 

porte que l es dispositions du Livre premier du oodo p6nal ordinairo (dono las art.70 

et 71) aux quelles il n 1est pas d~rog, par la presente loi, seront app1iqu&ea aux 

infraotions mili taires". Rien dans oo code penal ne portant derogation awe art. 

70 et 71 du c.p. ils doivent s'appliquer aux infractions militnires dlllla la D1asuro 

et l'esprit oi-apros expos6es. 
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C. Art. 70. 

Cet artiole dispose qu' "il n'y a pas d'infraotion lorsque le fait ,tait 

ordonn& par la loi et oommandtS par l'autorite". 

L'on remarque que pour que oette disposition puisee etre invoqu&e, 11 taut 

deux &1,mants oonjoints, 

(a) le tait doit etro ordonn~ par la loi1 (ordonn& veut dire ioa order ou 

dmpleip.'9mt autorid J ex. are station p~ventivo). 

(b} et oonmand6 par l'autorite. 

Loi at autori~ doivent s'entendra a toute ,videnoe de loi et autorit& belgos. 

L•art. 70 n•est dono pas applioable aux orimes oonmis par les allemams on 

territoire bolgo. 

L•on sait toutefois que par une ordonnanoe du 10 mai 1940, l'autoriM allemams 

a intrectuit de Code p&nal allemand en Belgique. 

L'artioles lor de oette ordonnanoe dit qua, 

"Pour autant qu•un agisement pwissable sous le droit allemam sara juge par 

las par las tribunaux ou par lea tribunaux sp~oiaux, militaires le droit p&nal 

allemand sara appliqw." 

L'autorite oooupante a elle-meme limite a ses tribunaux l'applioation de oette 

ordonnanoe. 

Independamnt du point de savoir si elle est oonforioo au reglement annexe aux 

Conventions de la Haye, elle n'est pas applioable au oes qui nous oooupe. 

D. Art. 71 

Cet article dispose qu'il n'y a pas d 1infraotion lorsque 11aoous~ ou la prevenu 

ltait en etat de delll0noe au moment du fai t ou 11 ors quo 11 a d~ oontraint par une 

foroe a lequelle 11 n'a pas pu rtSsistor". 

Nous pouvons ~videmment negliger los oas do domonoo at dovors simplement nous 

demander si le sujot allemand repondant a un ordro allemand "a eto oontraint par 

une toroe a laquelle il no paut resister?" 

La oontrainte pout citre physique ou morale. 

Los oas do oontrainte physique sont tros raros ot "l'ordre ro9u" ioi onvisag4 

ne peut &ventuelle100nt rontror quo dans los oas do oontrninto morale. 

La oontrainte morale est oollo qui rosulto do 1'1mm1nonco aotuolle d'un mal 
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qui met dans l'alternat ive on de subir oe mal, ou de fa ire tel ordre illioite 

qu•on vous lmpose {Nypels et Serva.is). Mais elle doi t etre d'une gravit6 t olle qua 

111n'Mress6 "na pu r6sister", La oontrainte morale resulte de la menace d 1Wl mal 

plus ou m' :ins grave. Pour qu'elle soit &lisive de l'inf'raction "11 ne suff'irait 

pas d'une menaoe ou d'une violence qui serait de naturo a faire impression, qua la 

loi oivile admet comma suffisa.nte pour vicier le oonse1tement dans l a s oonventions" 

(Nypels et Servais). 11 faut avoir "&gard au sexe, fl. L'age ot a la condition des 

personnea. 

Il est certain que oat article 71 s'applique au oas qui nous ooou:pe ms.is aveo 

toute latitude d 1appreoiat1on des ciroumstances pour de terminer quand la oontrainte 

a &te tel le qua 1 1 interesse "n' a pu resister". 

Cat artlole o. l'avantago de ne pas impliquer ips0 facto, et loin de la, 

11 oxoeption de 1 1 0.rdre ro9u ce qui aboutirait practiquement,a supprimer toute 

repression pour la plupart dos actes los plus grave s. 

D'autro part, il a l'ava.ntago de permettre le non poursuite ou 1 1acquittement 

de oeux qui ont agi sur ordre donne, dans des ciroonst ances de fa.it telles qu1il 

ne pouvait huma.inement y rosis1nr, etant entendu qua lo fa.it de refus d'obeissance 

pouvait entrainer pour lui des conaequenoes tree gravos, n'est done point a priori 

sufflaant. Ce risquo ne suffit pas, en prinoipe, pour se permettre de posor des 

aotes criminales. 

L'artiolo est redige d 'une f'a9on tros large de t e '.l.le sorta qua lo juge devra 

tenir compte oonomitamment de la. nature de l'aoto de s on 1mmoralite intrinsoque, 

des liene hi6rarohiques, du degre de porsonnalit& et d ' intellectualit~ do l'inoulp~. eto. 

E. ,Art. 152 

L'art iolo 151 (se que l so rattaohe l'art, 152) est liboll~ oomme suits 

"Tout aut:-os a.ctos a.rbitro.iros ot attentatoires aux Hbor~s ot aux dn,its ga.rantis 

par le Const itution, ordonn&e ou execuMs par un funciionnaire ou offioior publio , 

par un doposi tairo ou e.gon-0 do l 'nutori to ou de la fo·.·oo publiqu0 , soront punia d •un 

emprisonnomont do 15 jours a. un an". 

L' a rtiolo 162 dispose que : "si l' inoulp& justifio qu111 a oMi pnr ordro de 

sea superiours, pour de s ob j ots du r ossort do ooux-oi ot sur l e sque ls 11 a ura.it du 

ob,issanoo hi 6rarchiquo , l os pei nos portoe s dnns l os articl os proc dents, soront 

appliqu<Sos souloment nu sup«Sriour qui aura donoo l' ordro " • 

., 
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Une observation essentielle: 

I.es acted arbitraires attentatotres aux libe1·Ms et aux droite ga.rantis par 

la Cen1titution ioi envisag~s, sont ceux qui seraient ordonnee ou ex&cutls par 

un f4nctionnaire ou officier public belge, un d~positaire ou agent de l•autorit& 

ou de la force publique belge. 0n n' a pu av·our en vue, dana le code ptf nal bel ge , 

un fonotionnaire ou otticier public, agent, E- tc. dtSpenda.nt d'une autorit& otrangero. 

Cette consideration nous dispense de signnler que dens une oertaine mesure, 

11 rlsulte de l'exposl des motifs, que l'exoeption de l'ordre re9u, dana le oadre 

ioi envisagl, n'est pas p&remtoire sl le subordoruw a oonnu l'ill&gali'M de l'ordre. 

F. Art. 260. 

{Crimes et dllite contra l'ordre public) 

Cet article dispose 1 "lorsque 'un fonctionnaire ou otticier "publio, un 

d&pod taire ou agent de la force publlquo aura ordonna ou fai t quelque aote oontraire 

a une loi ou a un amt& royal, s iil justifie qu'il a gi par ordre de sea sup&rieur1, 

pour des objets du ressort de cewc-ci, et sur lesquels 11 leur ltait du uno ob&issanoe 

hilrarohique, 11 sere. exempt de la peine qui so sera dans ce oaa appliqude u•un 

auplrieur qui aura donnc§ 1 1 ordre". 

Nous nous en r&terona a oe que dit ci-dessus nu sujet de l'article 162. 

G. Conclusion 

Amon nvis, seul l'artiole 71 du code p~nal tel qu'analyse ci-deasus eat 

applioable aux crimes et delits commis en Belgiqao pa~ les militaires allemande. 

Il regles a lour 6gnrd, la quostion do ]'ordre re9u . 

(2) To what extent,· if' any, doos your mili'tnry law differ in this r espeot 
f'rom the general criminal :!.o.w of your cc'lllltry? 

B. R~ponse 

r. 

Rian dnns l e ooda penal militniro ni dans l e coda do proc6duro ~nalo nd.litaire 

no touohe explicitemt t a la quest i on soulevoa . 

Mais 11 ya lieu d 'observer quo l'artiole 68 du codo p6nal militaire (loi 27 

mai 1870) porte que "lea di apolJiti onc du pram.l-:. r '' Li.i vTv .!.l CeP. ordinaire auxquello1 • 
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il n•est pas deragle par la. pr6sonte loi seront o.ppliquoes a.ux infra.otions militairea". 

Parm cee dispositions se trouvont les o.rticloa 70 et 71 du code p~nal ci-dossua 

analyses. 

Rie~ . a notre conr£issance, dana le code ptfnal militaire ne portant d~rogation 

aces deux articles, ils doivent s'appliquer aux infractions ndliaires. 

Ia situation d'un militaire - quand il s•agit d'invoquer la cause de justification 

ti~e d'un ordre re9u - est plus favorable encore quo celle du functionnaire oar 

1•~b&issanoe est dans oertaines limitee (art. 28 du oode p&nal militaire) imposee 

au ndlitaira sous sanctions ~ne.les oe qui n'est jamais le oas pour le fonotionnaire. 

Le tout dans le cadre et les limites que nous avons expos~s an &tadiant les 

artioles 70 et 71 du code P$nal. 

II 

Reme.rquons aussi qu'un ndlitairo peut, dans oertaines ciroonstanoes, otre un 

"agent de la force publiqua" au sens de la loi. De toute 6videnoe 11 pourrait en 

oe oas, si on l'inquietait du chef d'un acte accompli en execution d'un ordre ro9u, 

lnv~• la oauae de justification &tablie par las articles 158 ou 260 du codo i,&nal 

(a condition bien entendu, que le fait qui lui est roprecM rentre dans les pr&vidons 

de l'un ou de l'autre do ces articles). Quand les ndlitnires posedent - ils la 

qualiM d'agents de la force publique? Il y aurnit a cot $gard des recherches a 

faire (doctrine et jurisprudence). Je roo rappelle que lore des grevos de juin 1936, 

les tribunaux ent reconnu oette quo.lit& aux militairos ngissant comma foroos 

suppletives de la gendarmerie . 

Cependant la question ne doit pas etre ioi approfondie, oar conme nous l'nvons 

expos~ plus haut, l es nrticlos 152 ot 260 du oode p6nal ne pouvent oonoernor quo dos 

nutorit&s belges ot non pns des autorites ~trangeres. 

(3) Yfh.o.t qualifications, if ony, with r ef erenoo to tho lawfulness of superior 
order• doos the lnw of your ootmtry r eoognizo with roga rd to the duty of 
tho soldier to oboy tho ordors of superior officers? 

B. Reponso 

11 r6sulto do 1n roponso a la douxiemo question qu '11 n 1y a point do qunlif1 cation 

sp~ciale on co qui oonoorno les notes aooomplis par dos soldats on oxeoution d1ordros 

ra9us et qu'il fnut simplomont appliquer l'nrt. 71 du oode ~Ml s'il oomt. 
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Is there nny information a.vaila'llle with re go.rd to the pro.otioe, during 
tho first World Vio.r, of the military oourts ot your oountry with respeot 
to the plea ot superior orders put forr.nrd by membors or enemy armed 
roroos aooused ot a war orimet 

B. RtSponse 

Jone possede pas do dooum.ontation a oe sujot, 

Voloi d'autre part oo qua pouwnt apporter mes souvenirs personnels, I.e. justioe 

be lgo, o. poursui vi, sur la bflse du droi t oommun, oortains otfioiors allemande d.u 

ohef d•assassinat ou do meurtre (ex&oution d.e oivils en sout 1914 netamment). Il• 

turent tous jug&s (et, la. plupart do tamps oondamn&s) par d&taut et n•ont jomais 

&t& livr&s. Ila n•ont dono pas eu l'oooasion d'opposer l'exception do l'ordre 

re9u. Ello n•a po.a &t&, a ma connaisse.noe, souslov~e par los parquota et lea oours. 

, 
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CONFIDEN TIALa NOT FOR PUBLICATION 

INTERNATIONAL COLrf. ISSION FOR PENAL RECONSTRUCTION AND DEVEU>PMEN'l 

Dr de MOOR'S SUB-COMMITTEE 

THE DEFENCE OF SUPERIOR ORDERS 

Answers to Questionnaire 

UNITED STATES OF AMERICA 
(Professor A.L. Goodhart) 

In the United States there is a conflict in theory between oivil end military 

law on the validity of the defenoe of superior order, although in pnetice this 

ca uses no diffioulty, 

According to military law an officer or soldier may plead in his defenee tha~ 

he has acted in obedienoe to an order given by a superior offioer. provided that the 

order is not patently illegal. 

On the other hand in oivil law obedience to an order whioh in faot ia illegal 

is not a defence, even though the order was reasonably believed to be legal, It 

must be pointed out, however, that the oivil courts in the various states are not 

unanimous on this point, but the weight of authority supports the view expressed here, 

The leading case is .£:.!• v, £!!.!:,, 1 Woods 480, in v.hioh it was held that a 

shooting by one soldier of another, resulting in the death of the latter, at the 

order of an officer, is "murder both in the officer and the soldier", 

It is for the Executive to exercise its powers of pardon in suoh oases, and 

not for the Court to weaken a funda.imntal constitutional principle. 

At times of crisis the survival of democracy may depend on the recognition of 

the rule that an illegal superior order is not a defence in law, In American law 

-the principle extends even to unconstitutional statutes which, although enaotod by 

t he pr oper legislative authority, do not excuse action ta.kon under their provisions. 

It; may thereforo be stated that Amer i can oivil la.vr is in consonance with English law 

on t his point . 

Attached hereto is an extra.ct from · 1nt~op's ilitary I.av, and Preoedenta which 

is the authoritative book on thi s subject, Partioular attention is oalled to notes 

52 and 54. Owing to the absence of Amorioa.n law reports it has not been peui ble 

to oite oases in support of the views whi ch have beon oxpressed abovo. 

., 
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Winthrcp 1 8 Military Law and Preoedents r• Seoond Edition 

Vols. J and 2 - Reprint 1920 

P• 888 Liability of inferior when aoting under orders - Relative amenability 

(47) 

(49) 

(50) 

(61) 

of' superior a.nd inferior. The material question has not unfrequently been 

raised as to how far an inferior offioer or soldier, sued or prose outed on 

aocount of an act done by him in his military capacity, may justify under 

an order given him by a military suporior. Of course where the authority 

of the superior is complete it shields all who duly act under him. 

An inferior in duly executing a valid authority or order is protected 

auch as is a sheriff by his precept, and if he prooeeds upon probable oauae 

(48) and without ~.alice, will in general be justified though he oommit error. 

But where the order of' the superior is illegal, how far, if' at all, oan 

it serve as a defence to the subordinate who, ignorant of its illegality, 

executes it in good faith? At military law, indeed, the inferior, bound 

as he is at his peril to obey all orders not palpably illegal upon their 

f'aoe, may, if brought to trial tor an aot corr.mi tted in obedience to an 

order, apparently legal but illegal in fact, plead in defenoe his obligation 

to obey, and such defence will in general be accepted as a sufficient 

answer to the charge. 

In some civil oases a similar view has oen taken; (49) 
the order of the 

superior when apparently regular and valid bei ·1g held to proteot the 

inferior booause he was bound to obey it( 5o) . 

In some other civil oases the inferior ir considered to be justified 

on the ground that he is, under the oiroumstar.~es, acting under duress or 

a ,9.,uasi compulsion, much as a wife is supposod to act by the compulsion of 
(51) 

hor husband • 

Teagarden v. ~ham~ 31 Ind., 422. (4a) Dospan v. Olney, 1 Curtis, 6061 
Wilkes v. Dinsman, 7, Howard, 89J Hawloy v. ~~~. 54, Barb., 490; 
Ruan v. Perrz, 3 Caines, 120. 

See Digest, 28 - "The Twenty-First Article". 

See R¼ffs v. Stato, 3 Cold., 861 Trammell v. ~~ett, 24, Ark., 4991 Ta~or 
v. Je ns, Id. 337; These indeod wero cases occurring in timo of!'.!:!:• w n 
the obliga.tion of the inferior to obey is more imporativo than in paaoe. 
See Bates v. Clark, 96, U.S., 204. 

MoCall v. McDowell. Deady, 233; Withorspoon v ? oody, 6 Cold., 149J 
aeo tr.s. v. Groinor, 4 Phila.d., 396. 

But 
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But in the great majority of the adjudioations it has been held that 

an order which ~sin fact i l legal - which oommends the doing of an aot which 

ii \D'llawful or lege.lly unauthorized • oan, however regular, proper, or just 

what it may appear on its face, protect no one oonoerned in the performanoeJ 

that the superior who gives it and causes its exeoution, and the interior 

who actually exeoutes it as ordered, will both, or either, be liable in damages 

(52) as for a trespass to any person aggrieved That the illegal order may 

have prooeeded from the highest authority of the government - may have been 

in fact given directly by the President as Commander-in-ohief - oannot render 

~t of any greater efficacy in proteoti.ng the subordinate who acts upon it.(S~) 

In this olass of oases, however, the inferior, if he has acted in good 

taith, will ordinarily be charged with but slight or normal damages.( 54 ) 

On the other hand the superior, if sued, will, as the prinoipml offender, 
( 55) 

be held to a stricter acco\D'ltability, am made liable for all such acts of 

the interior or inferiors ot the oommand, by whom hie orders were executed, 
(66) 

as were within the scope of suoh orders • A superior, however, cannot be 

made responsible for the personal negligence of a subordinate in exeouting 

1387 an order( 57 ) or for aots done by the latter on his own responsibility(SB)• 

( 62) 

(13) 

(64) 

(55) 

(66) 

(57) 

(61) 

(59) 
If, indeed, he expressly ratifies the same by his own aotion, he will be liable, 

Harmony v. Mitchell, 1 Blatchford, 366J c15y v. U.S. Devereux, 251 Robles v. 
Sheridan, 1 Dillon, 3611 Bates v. Clark, 9, U.S:--E'4J U.S. v. Carr, l Wooda, 
4801 Com. v. Blodgett, 12 Met., 581 U.S. v. Greiner, 4111iffad.1~1 
Ske n v. Monkheimer, 21, Ind., 4J Grirrfn v. Wlioox, 27 18., 3911 State v, 
Sr.rks, 2"'r'1'exas, 6321 Koonce v. Davis, 72 No. Ca., 218J Stanley v~lby, 
8, Texas, 348. So, at oriminal l aw, a shooting without aurrlolent oauae 
(as for disrespectful words mer ely), by one soldier of another, resulting in 
the death of t he lat~ r, at the order of an officer, is "murder both in the 
offioer and t he solditir". !:!• v. ~. l ,"foods, 480. 

Little v. Barreme, 2 Cranch, 179; U.S. v. Buchnnan, 8 Howard, l06J Eifort v. 
Bevins 1 Bush,-460J Richardson v. Crandall, 47, Barb., 3361 Griffin v. 
Wlioox, 27 Ind. , 391J Cooley, Prins, Const. Lavr 119, 157. And see ~ v. 
Porter, 48, Fed ., 481, cited~• 

State v. Spar ks, 27 Toxo.s, 632. It may oo otherwise, however, in a criminal 
case . Thus vrher 0 n soldi er f iros and takes li fe 1n obedionoe to an unlnwf'ul 
order, the homi ci de is not r ed uced to manslaughter, but is murder. !!!:_ v. 
E!!:,!:, l food, 480. 

Tramme ll v. Basse~, 24 Ark., 49 9J State v. Spnrks, 27 Toxas, 617. 

~ v. Smi t h, 5 Gray , 122; Taylor v. J enkins, 24 Ark., 337. 

Seo Re~ina v . Hut chinson, 9 Cox , 6661 St at e v. Sutton, 10 R.I,, 159 - oases of 
homioi e causod by ne gligence on tho part of subordinat es in exeouting orders. 

(59 ) 
Nicholson v. ounsoy, 15 East , 383. Smithv. ~• 12 J ohns., 257. 

' «1 
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In justi fying himsel f by the order of a super i or, in a civil suit instituted 

against him, the i nferior need not show that t he ,,r er was a written ones a 

( 60) 
~~rbal order if o~plicit will be of equal effect • Nor need he exhibit the 

oommission of his superior or prove his appointmer,t as such: it will be 

suf'fioient to show that the superior publicly acted and was recognised in the 

(61) 
oapaoity asoribed • 

Liability for mode of exeouting an order. An order may be legal, but its 

mode of exeoution the reverse. Thus, in the case vf an arrest, only the proper 

degree of' force should be employed J otherwise t he of'fi oer or soldier exeouting 
(62) 

it becomes civilly amenable • So an unduly severe or inappropriate oonfine• 

ment may, of' itself or with other circumstanoes, constitute grotmd of aotion. 

Thus a oivil prisoner is not in general to be subjected to the same restraint 

or exaotions as a soldier,(G3) nor a politioal pri s~ ner to the same as a 
(64) 

oriminal • So holding a prisoner oonf'ined f'~r an unreasonable or illegal 

period will render the responsible official liable to suit(ss). 

Liability for injuries in time of' war. For an aot done jure belli, or 

tor the exercise of a be lligerent right, an officer or soldier oannot be oalled 

to account in a civil proceeding( 7o). Thus an officer is not properly liable 

(60) Pollard v. Bal.:iwin, 22 Iowa, 328. 

(Gl) ~ v. Gardner, 2 Camp., 5131 Leba~ v • .SE:~-~~. 47, N.H., 3591 Hardage v. 
Coffmann, 24 Ark., 256. "This rule oT'evidence apiJ lies with more force to 
iiililtary than to civil officers. Soldiers in mnny cases are placed under the 
oonmand of' officers of whom they know nothing, they are continually being 
ohanged i'ran one conmand to another; and should t h-.iy be required to produoe 
the oommissions of their commanding officers, or e·Mn to prove that they had 
ever beon commissioned, they oould rarely indeed sustain a plea of justification 
for any a.ct done in obedience to orders." Jone s v. ~~hnson, 24 Ark., 260. 

(62) MoCall v. Dowell, Deady, 233. 

(84) McCall v. c;)owall, ante. ---
(66) H 1 aw oy,v. Jl~. 48, Barb., l0J 
Campbell, ~ ! 

(63) ~~ v . Campbel.!:,, 5 Sawyer, 17 ~• 

In r e Cnr:r , 3 Sawyer, 316; Waters v. 

(?O) ~• v. Dolland, 1 Duvall, 182; ~oyle v. !~~~tron~, 2 Id.; 633; Prioe 
v. &oynter, 1 Bush., 387J Bell v. L.N •• R. Co., J,J, 401 Safford v. Mercer, 
42 a., ~6J ~ '-" • Surget, 46 Aiss., CooTidge v. Guthri2_, 811Am., L.Reg. 
(N.S.?, 22; 1 0pins. At. Gen., 255. The commor. l nw will uot undertake to 
rejudge acts done fl a.gre..nte bello in the face of t ho onemy" • Tylis v. Pomeroy, 
8 Allen, 484. "Ever since the co.so of Dow v. Johnson, 100 u.s., 8, the 
doctrine has been settled in the courts that inourlate oivil war, eaoh party 
we.a entitled to t he benefit of be lligerent rights ns i n the cnse of' publio war, 
and that, f or an act done in nccordanoe with the usages of civilized ~rfnre, 
under and by mili tary authori t y of either party, n _ civil liabili t y attached to 
the offioors or soldiors who acted undor suoh autho ity". Fr ee land v. Williams, 
131, u.s . 416. 

• 4 
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1389 to a suit for the seizure or destruotion, in an adequate emergoncy of war, or 

in the oourse of t he performance of mi litary duty in war, of the private property 
(71) 

of individual citizens So it has been held that a soldier was not liable 

to prosecution for shooting and killing, under proper orders, a "bushwhacker" 
(72) 

or guerilla, in the late war, in Tenessee • Th~ existe~1ce, however, of war 

will not, as heretofore indicated under Part II - justify wanton trespasses upon 

the persons or property of civilians, or other injuries not sanctioned by the 
(73) 

laws or usages of war , nor will it justify wrongs done by irresponsible 
(71) 

unauthorized parties • 

be mo.de liable in damages. 

For such acts the offending officer or soldier may 

But in general, in timo of wr..r, a greater discretion 
(76) 

is conceded to commanders, and t o military pers ons executing orders 
(76) • 

Obliged as they a!'e to net promptly upon emorgencies 1 t would not be fair 

to hold them to the same strict accountability before the courts ns for nots in 

disregard of private right in time of peace. 

(71) 
Harmony v. Mitcholl, 1 Blntohford, 549J Do,; 13 Howard, 116J Holmes v. 

Sheridan, 1 Dillon, 351; Yost v. Stout, 4 Cold., 2051 Thom4sson v. Glisson, 
4Heisk., 616; Drehman v. St!'fel, 41 Mo., 184J Bryan v. Walker, 64 No. Ca., 
141J Koonoe v. Davis~ 72 Id., 218J Broadway v. Rhem,, 71 No. Ca, 196. 

(72) 
Ex parto Hurst, 2 Flippin., 510, 

(73) 
¥ough v. Hoodless, 35 Ills,, 166; Christian Co , Ct, v. Rankin, 2 Duv., 6021 

Terril • Rankin, 2 Bush, 463; Lewis v. cGuire , 3 Id., 202J Dills v. Hatohor, 
6 Id,, 606; ~ v, State, 3 Cold., 85J Merritt v, Ma!or, 5 1~5; Bowles 
v. ~, 48 Mo ,, 32; Willio.mson v. Russell, 49 Id., 18. 

(74) 
Vforth* v. Kino.mon, 44 Ga., 2 97 J Hogu3 v • Pe , , 3 Bush, 663 J 

Felkner, l eii;k-;-m, Cochran v. Tucker, Co1a:-- ·1e6 

(75) 

Branner v, 

Sutton v. Johnstone , l Terme , 493J Wall v , Jvc_amaro., Id., 536J Olmstead's 
Case, Brightly, 9; Heff enno.n v, Porter, 6 Cold,, 391. 

(76) 
In war "milit ry c mme.nders must act to a great extent upon o.ppearo.nces, 

As a. rule they ha v c but little time to take a.nd cons , der testimony before 
deoiding." U.S. v, Diekel.JnD.n, 92 u.s., 527. 
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INTERNATIONAL CO llSSION FOR PE! AL R'SCOI-S TRUC d ON AND DEVELOP~'4ENT 

Dr de . OOR1S SUB-COM:'HTTEE 

THE DEFENC~ OF SUP~RIOR ORDERS 

An svrars to Questi onna::.re 

POLAND 
(Professors. Glaser, LL.D.,) 

(1) To what extent does the o:--i minal law of your country reoognile the plea 
of superior ortiers as a justification f'c;~ illegal acts? 

1'he Polish Penal Code of 1932 has no ruling on 1..his problem. No reference . 
to it 11 to be found here. With regard to the general rules on responsibility/ 

liability/, in particular those applioable to faul t / j ~tention/, the "order" 

should be oonsidered irrelevant fo r liability, if t e who executes it realises the 

lawle1aness of the act. On the other hand, he could bo exempt from punishment/ 

his aot remains lawless, but he is not punishable;/, if he oan invoke as a defenoe 

the "•tate of necessity". Article 22 of the Polish CoJ e applies to thiss 

"Seo. 1. A person shall not be punished who ac-t.s to avert a direct danger 

which menaces his cr,rn interest or that oi' another if the danger 

could not have been oi,herwise a:voided . 

Sec. 2. 

Seo. 3. 

Seo. 4. 

A person does not act under such highe r ::iecessity who has a 

special duty to expose h:tm:~elf to de.ngor. 

The interest destroyed shall not r e1, r c rnnt an obviously greater 

value than the prote cted jnterest. 

In the case of exceeding t he Jlmi ts c, j' hlghsr necessity the 

court may apply e.xt1·at,rdinary dimir. :.lt.:~, n o~ penalty. 11 

(2) To what extent, if any I does your mili t e.:ry 1 v differ in thie respeot 
from the general crimi nal law cf your co mt~--y? 

With regard to milita ry l aw, J..:ticle 9 of t he P~li sh Mill te.ry Penal Code ot 

1952 reads as follows : 

"par. 1. A soldie r who cormni ts an aot whi.ch if· ·:..o be considered as an 

exeoution of an orde r in officia l n:at te rs is not punishable. 

par. 2. The rule fore seen i n par. 1. is not a PF:.i oabl e (a) if the offence 

r esulted fran a vi o "..a tioy tranegro ;;s on of an order, or (b) if 

the doe r kno •r that the ord r. r conoe r ne an a ot r egarded as ori.me 

or felon y". 
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In the above imntioned oases the. court may a pply an extraordinary diminution of 

penalty. 

(3) What qualifications., if any., with reference to the lawfulness of superior 
order, does the law of your country recoguise w1 th regard to the duty of 
the soldier to obey the orders nf superio,· officers? 

Besides the attitude of our Military Code, the foll nw'ing regulation is contained 

in par. 28 of the rules applicable military service/ Pe.:r c I & II., Great Britain 1941., 

P• S7 /1 

"It is the duty nf a subaltern not to execute only such orders as oommand 

an action prohibited and proseoubed by crimJne.l. law. In such a case the 

subaltern is moreover obliged to report the oummancl at once to the next 

common superior officer11 • 

(4) Is there any informat5.on available wl th regard to the praotioe., during 
the first World War, of th.:i military courts ')f ~ur ootmtry w1 th resp,ot 
to the plea of superior orders put forward by members of enemy armed foroos 
accused of a war orin~? 

As regards the practice during l;he first World Viar ., it is known that the defence 

(}f a superior order was only considered a reason for ext~ ao 7."dinary d:tminution of 

penalty. 
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CONFIDENTIAL: NOT FOR PUBLICATIO • 

0.20 . 

INTERNATIONAL CO H SSION FOR FENAL RECONSTRUC1' IOl AND DEVELOPMENT 

Dr de OOR 'S SUB-CO ITTEE 

THE DEFENCE OF SUPERIOR ORDERS 

Answers to Questionnaire 

TORWAY 
(Mr A. Aulie) 

(1) To what extent does the criminal law or your country recognise the plea 
ot superior orders as a justification for illegal acts? 

The Norwegian oivil penal code oontains no spe~ial provision which allowa the 

plea of superior order as a justification for ille gal at t s, but our jurisprudenoe 

aoctl)ts the faot that offioials of certain public servl ~es - the police for example -

will sometimes have to act in acoordanoe with a superior order Without questloning 

the legality of the resultant action. If, however, it must have been quite patent 

to the person concerned that his superior had no right to give him the order, the 

1ubordinate would not be bound to obey and the plea of superior would not then be 

valid. 

(2) To what extent, if any, does your military l aw differ in this.respect from 
the general cr.'.minal law of your country? 

A provision of the Norwegian milita ry penal oode stipulates that,-

"Ordera given by a supe rior in military matters shall exonerate the subordinate, 

provided that he does not exceed the orde r and t lu.>.t it has not been or ought 

not to have been evident to him t hat in oarrying c,ut the order he was oommi tting 

an \.Dllawtul aot. 11 

This same principle, though not ne ntioned in t he civil penal code, is recognized 

tor every domain of Norwegian pena l legislationo I t i3 supplemented by another, 

oomnon to both the oi vil and the military penal oode s, .,hich on.n be expressed as 

tollows1-

"An aot r1hioh nonna.lly would be cons ider ed cr i me may be l e ga l when it is 

perfonned with t ho i nte ntion of so.v ing a per son o property which oould not 

othorwise so.vod o.nd whon t he dange r was s uch t t t he dama ge or hann it 

involved wo.s fo.r greate r t han t ho.t which could r esult from the a ct in qll)stion" . 



• 21 -

(3) What qnalifica.tions, if a.ny, with referenoo 'b> the lawtulmss of superior 
order _. does t he la.w of jOur country reoognise with regard to the duty of 
the soldier to obey the orders or superior offioors? 

When discussing whether a superior order should or should not be oonsidered a 

defence f.:>r war orimina.ls, we must koep in mind the faot that tha same prinoiple 

of law whioh we would like to f:l.pply to our enemies must also be npplioablo to 

members of our ovm a.nnad foroes. We must thus take into oonsideration the faot 

that it would impair the offioiency of our war maohine if we wero to impart to our 

fighting men principles which would detract from tho authority of our military 

oemmanders. If the plea of superior order were not genorally deemed a defence. 

then lower ranks would have to judge every ordor given to them and decide for 

themael ve s wmther or not tho e:mcution ot such an order ""'uld be a violation or 

the law. If., for example, during street fighting a platoon was ordered to blow 

up a building oooupied by civilians and in whioh an enel!I¥ sniper was alleged to be 

hiding, oach mcir.ber of the platoon would have to consider the legal aspect ot the 

action, and, consequently, refuse to obey the order if, talcing all the ciroumatanoos 

into aocoun·t,t they deemed it an illegal act. i.e. the massaore of civilians. It 

wtll certainly be generally a.greed that this result of the application of suoh a 

legal principle would be impossible. 

The plea of suporior order must, to a great extent, be allowed as a defence, 

not only when the man who carried out an order aotod under compulsion, but also in 

many oases because, ns a member of the armed forces, it was his duty to obey, without 

hesitation or criticism, orders given to him by his superior offioer. On the other 

hand, however, there will be oases where tho plea of superior order oould never be 

admitted as 4 de f ence. If, for instance, the officer commanding a battalion wore 

to reodve from his divisional head-quarters an order to the effect that all the 

male popula tion of a certain village was to bo shot or that all tm civilians in a 

certain district were to oo rounded up and pluoed at tho head of troops in a bo.ttle 

zone, ha could not possibly entertain any doubts as to the criminal nnture or suoh 

an action, and even if he knew that ho would bo treated as a muti neer if ha did not 

comply with -~he order, such nn exouae would not exonerate him should he be an 

o.coomplice in the mnsaacro. The same view must be taken of the case of a pri vo.te 

soldier who hnd r ecoi ved and emoutod an order to bind and bo.yonot prisoners of war. 

It oun be soon that according to Norwegian law there will be oa.ses whore the 

plea of superior ordor lill serve to exonerate the o.ccusod, but tmre will be other 

oases where it vri 11 not. The r o o.ro vnrious consi dero.t1. ons to be rookonod with wmn 

trying to formulo.t.o a. genoro.l principlo in this matter, nm the oirournsto.ncos 
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attaohing to each individual case Yiill require examinat: on. The Court will haw 

. 
to ascertain whe ther, c.n a0count of his subordinate pc,s ::. ti on, the accused could not 

possibly have been expected to realize the illegality of his action, nr, if the 

orime was of such a heinous nature that he could not avoid realizing its illegality, 

whether he was acting under compulsion or in order to avert danger whioh it was his 

duty to avert even at a heavy cost. 

The various points vt.lich the Court will have to take into aooount may be 

enumerated as follows:-

Orders given by a superior officer shall exonerate his subordinate provided 

that1-

(a) the latter did not exoeed the order; 

(b) it was not or ought not to have been evident to him that in e,ceouting 
the crdor he was conni tti ng an illegal act1 

(o) he committed an otherwise illegal aot with the intention of protecting 
highly valuable interestE from imninent danger when there was no other 
course to be adopted e.n1 the danger was suoh that the damage or harm i, 
involved was far greater ·t;han that which could result from the aot in 
question. 

Working on this principle, there would be no fear t hat persons guilty of 

heinous crimes, such a s thoso I mentioned above, would over be acquitted, even were 

they to plead that their action wao committed as a mili ~ary duty or under irresistible 

compulsion. The plea of se lf-preservation would thus never serve as justification 

for heinous acts suoh ns mass murder of the civilian population. 

(4) Is there any info~ma.tion available ,vi.th rega rd to tho practice, during 
the first forld , r r, of t11.e military courts o:,, your oountry with respect 
to the p loa of superior orders put forward by members of emmy anned 
forces accused of u wo.r orimo? 

Norway has no experionce of t his matter from the e rst World War. 

.,. 

I 
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INTERNATIONAL COMMISSION FOR PENAL RECONSTRUC'TION AND DEVELOPMF-liT 

Dr de MOOR 1S SUB-COMMITTEE 

THE DEFENCE OF SUPERIOR ORDERS 

Answers to Questionnaire 

LUXEMBOURG 

(Monsieur Victor Bodson) 

(l} To what extent does the criminal law of your country recognize the 
plea of superior orders as a justifioation for illegal acts? 

In the Luxembourg criminal law the general principle on the matter ii stated 1A 

an. 70 and 71 of the renal c~.e whtoh are worded Es r-'lowss 

Art. 70. Il n•y ~ pas d'infraotion, lor~qus le fait &tait ordonn& par la lo1 

et oommande par 11autorite l&gitime. 

Jurisprudences Cet article est applioable lorsqu'il ya pour le pr&venu 

presomption de legitimite des ordres qu'il a.Tait reous. 

Art. 71. Il n•y a pas d'infraotion, lorsque l'acouse ou le pr&venu etait en 

&tt.t de clemence au moment du fait, OU J.orsqu'il a et& oontraint par 

,me force a le.quelle il n'a pu r&sister. 

Jurisprudences (1) La demenc~ passagere, produit0 par l'ivresse complete qui, 

elle-meme, est le r&sultat d'une faute, ne detruit pas la reaponsabilite p&nale de 

l'auteur d'un d~lit non-intentionnel. 

(2) Ne saurait etro oonsidero comma aya11.t etG contraint par une force a laqUGlle 

11 n'a pas pu resister le prevenu qui a et& ent~~~.ne a tme aotion oriminell~ par des 

de1irs pervers, alors quo oependant 001 d&1irs orimin~,s n 1ont pas ete aooompagnes 

do demanoe • 

Speoie.lement ne s ·. urai t etre consider& conme oon-'.;raint a,-, sons de l 'art. '71 

du C.P., 11auteur d'un attento.t d. la pudeur qui a ate reoonnu etre a.normal par 

rapport au sexe, mais normal et responsable d'esprit. 

(3) Le dol general, o'ost.:d.-diro la liber~ et J.a. consoieno0 de l'ago11t sont 

une condition essanti0lle de tout d611t, d. moins quo : o oontro.iro ne reaulte 4•~ 

dhposi tion formalle du code ou de lo. ruituro meme du d611 t1 oopende.nt lG Ugialatour 

n•exprime formellemont ootto condition quo dans dos oas oxooptionnels, alors qu 111 

oroit dovoir y o.ppel or l'a.tten·tio?l du juge pout 6vitor uno tausso applioaid.on de la 

1011 dnns loa autras oo.s ollo oat aousontond.ue dons ~l d61'1.n1tion do la loi ot po.r 

~om&U4uent aussi do.no la d~o i ston du jugo qui ~s k lo d&lit dnna lo.a tar-... do 
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LUXEMBOURG 

(Monsieur Victor Bodson) 

(1) To what extent does the criminal law of your country recognize the 
plea or superior orders as a justif'ioation for illegal aots? 

In the Luxembourg criminal law the general principle on the matter i1 st&ted tJi 

l.11J. 70 and 71 of the rane.l C~e whtoh are worded ES r-'lowas 

Art. 70. Il n•y a pas d'inf'raotion, lor~que le fait &tait ordonn& par la lo1 

et commande par 11autorite l&gitime. 

Jurisprudences Cet article est applioable lorsqu'il ya pour le pr&vanu 

presomption de legitimitd des ordres qu'il a-,a1t requs. 

Art. 71. Il n'y a pas d'inf'raotion, lorsque l'acouse ou le pr&venu etait en 

&t.,.t de domenoe e.u moment du fai t, ou lorsqu'il a e~ oontraint par 

une force a le.quelle il n'a pu resister. 

Jurisprudences (1) La demenc~ passagere, produit0 par l'ivresse complete qui. 

elle-meme, est le r&sultat d'une ta.ute, ne d&truit pas la responsabilitd p&nale de 

l'auteur d'un d&lit non-intentionnel. 

(2) Ne saurait etro oonsid&ro oomme ay~t ete oontraint par une toroe a laquolle 

U n•a pas pu resister le prevenu qui a et& enti-e.~.ne l tme action criminelle par des 

d,11rs pervers, alors quo oependant oos d,1irs orirnin~ ,s n•ont pas et& aooompagnes 

de d,menoe. 

Speoialement ne sh.urai t etre consider& oonme oon~.;raint a.,t. 80ns de l 1art. 71 

du C.P., 11auteur d'tm attentat a la pudeur qui a ete reconnu etre a.normal par 

rapport au sexe , mais normal et responsable d'esprit. 

(3) Le dol general, o•ost.:.a.-diro la liber'M et J.a conscience de l'agont sont 

une condition essenti0lle de tout d6lit, a moins quo ~o oontro.iro ne resulto 4•~ 

disposition formalle du codo ou de lo. no.turo meme du dolitJ copendant lG legislateur 

n'exprime formalleroont cette condition que dans dos oas oxoeptionnels, alors qu 111 

oroi t dovoir y a.ppel or l ' a.ttention du juge 'pout ~vi ter uno taus so applioa~on de la 

loiJ dnM l e a autres co.s ollo ost sousontondue duns .~£ d61'init1on do la loi ot po.r 

~ona6uquent aussi do.ns 1n dec i sion du jugo qui ~ stc.... l o d&lit dana lo.a tar..c._ de 

I 
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la definition lega l e . 

As Mr de Baer pc;i ts out, the seat or the matt er or superior orders is in art. 66, 

seotion 3 of the Belgian Penal Code which is t he same in the Luxembourg Penal Code, 

"seront punis comma A.uteurs d' un orime ou d'un delit: 

oeux qui , par ••••• abus d'autorite ou de pouvoir •• . •• auront directement 

prc,voqu6 8. oe crime OU 8. 08 deli t . 11 

Thus the person in whom the illegal order originated is punishable in the same 

wa.y as the persons who executed t he or der . 

Art. 162 and Art . 260 are a.lso identical in the Belgian and Luxembourg Penal 

Codes1 

Art. 152, 

"Si l'inculpe just ifi e qu!il a a bi par ordre de s011 superieur pour des objets 

du resso:::-t de oelui - oi et sir le3quels iJ. lui etait du obtHssance hi&rarchique, 

les peines portees par l e s a rticles p~eo~dents seront applicables seulement 

aus superieurs qui A.Urc•nt donn'3 l 'ordre. 11 

Art. 260, 

"Lorsqu'un fonctic1maire ou offioier public, un depositaire ou agent de la 

force publique, aura 01-donne OU fait quelque acte contra.ire a une loi OU un 

arr~te (royal) grand-ducal, s'il justifie qu'il a agi par ordre de ses 

superieurs, pour des objets du ressort de ce~-ci et sur lesquels 11 leur 

etai t du une obeistanoe hierru·chique, il sera exemp de la peine, qui ne sera, 

dans oe oas, applique qu'aux sup~rieurs qui auront donne l 1ordre." 

Having before me the answars oi' Dr de Baer who deals with the position clearly 

am thoroughly, I aooept hi9 explana t i ons as valid for Luxembourg Law too. 

(2) · To what extent ., if any ,, doe s your military hw differ in this respect 
from the gener a l criminal 1 ,., of your count1 y? 

Art. 26 o'? the Luxe:nbourg .:1ili tary Penal Codo being similar to Art. 28 of the 

Belgian Mili-ta!"y Penal Codo , I agr o:i with Dr de Baer' s statellllnt that "there is 

no f\mdamental differ e ce be t ween t he militar y am t r~ criminal law. If anything, 

the military l o.w mor e spedfically upholds the duty of the soldier to obey the orders 

or hie super fo·:- officer o: provi ded t he order is ono v.tt ioh oonoe rns a. military service". 

Art. 26 , 

"Le militaire qui r e f u6er a d'obei r nwc ordr e s de s on superieur ou s'abstiondra 

a de ssein de l e s exoouter, lor squ'il est oommand6 our un service, se ra puni 

do destitution , s 1 i l es t offici orJ e 1il n'a pas co gr ade , d'un empriscnnemnt 

do six moi s a dowc o.ns. " 

I 
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"En temps de guerre l'offioier sera pWli de la det ention de oinq ans a dix ans; 

le militaire qui n'a pas oe grade, de l'emprison.'1eimnt de trois ans a 7 ans. 

Si le fait a eu lieu en presenoe de l'ennemi, le ooupable, quel qu1il soit, 

Hra pm1i de mort. 11 

Art. 271 

"Est qualifi~e revolte, toute resistanoe simultanee aux ordres de leurs ohefs, 

par plua de trois militaire reW1is, lorsque l'ordre est donne pour un servioe." 

(:S) What qua!ifioations, if any, with reference to the lawfulness of' superi<r 
order, does the law of your oountry reoognise with rego.rd to the duty of 
the soldier to obey the orders of superior officers? 

Only orders conneotod wl th the service must be carried out. There are no 

4eoieions of the Luxembourg Military Court availab l e which oould shed more light 

on this question. It is Wlderstood that orders must ba worded as orders and not 

leave people in doubt as to what to do or leaving thom f roe to do as they liko. 

(4) Is there any informatl. on available w1 th regard to the praotice, during 
the First Vlorld War, of the military oourts of ;your coW1try with respeot 
of the plea or superior orders put forward by members of enemy armed 
foroes acoused or a war crime? 

There is no information available on that subject. 
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Dr de MOOR'S SUB-COMMITTEE 

THE DEFENCE OF SUPERIOR ORDERS 

Answers to QUESTIONNAIRE 

CZECHOSLOVAKIA 
(Dr Benes) 

(1) To what extent does the criminal law of your country reoogni■e the plea 
or superior orders as a justification for Hlegal acts? 

The general criminal law or Czechoslovakia does not know the plea or superior 

erdera as a justif'ication for illegal acts. Art. 2 of the Criminal Code of 1852 -

ftlid in the Western part of the country - which ment:ions different reasons 

justifying an aot otherwise illegal. does not mention superior orders as such a 

reason. This can. besides. be gathered indirectly from Art.6 of the Code whioh 

pro'ri.des that not he who conmits a crime - the same applies to misdemeanours 

aooording to Art. 239 - is guilty, but also he who causes the crime by order, 

advice, etc. From that it follows that he who obey~ an order to commit a crime 

or misdemeanour is not excused from 1 t by having recoi ved the order to oommi t 1 t. 

It may, of course, be that an order, considering all circumstances, may amount to 

one of the reasons recognized by Art. 2 as justifyin~ <.U1 act which otherwise would 

be a crime, e.g. mistake (Art. 2, lit. o) or necessity (Art. 2 lit.g). It goes 

without saying am is confirmed by the general practi ce of Czechoslovak Jurisdiction, 

that no one oan be ptmished for exercising his official f\mction (executioner for 

murder. jailer for restriction of personal freedom et c.). 

(2) To what extent. if any, does your militar y ~~aw differ in this respect 
from the general criminal law of your country? 

The mili te.ry oriminal law of C zeohoslovakia. baoo on the Military Criminal 

Code of 1855, has an express provision excluding in general the plea of superior 

orders as justification for illegal acts. Art. 8 of this Code runs as follows: 

j "The order of a superior does not justify o. crime or o. misdemoanour I.Dlless the 

law expressly provide s for nn excoption." An oxoeption of this general rule ia 

, . , 
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to be fotmd in Art. 158 dealing with insubordination. According to this article 

a member of the army who disobeys an order dMs not ooJ'll!D.i.t insubordination if 

"the order refers to an aot or an omission in which a orime or a misdemeanour 

oan clearly be seen". It follows from this that the general rule of Art. 8 

excluding the plea of superior orders is a justifice.t:.on for illegal acts - if 

the soldier does not clearly see ·the illegal! ty of the ordered aot or omission. 

It, on the other hand, the soldier is not only entitled. but bound to disobey 

the order of his superior; in suoh a oase the general rule expressed in Art. 8 

applies. 

It should be mentioned that the Military Crimi.nal ·code applies to all deliots • 

not only to those of a military character - if oommi tted by members of the army. 

(3) V/hat qualif'ioations, if any. with reference to the lawfulness of 
superior order 1 does ~he law of your cc;untry reoogni se with regard 
to the duty of the soldier to obey the orders of superior officers? 

See sub. 2. 

(4) Is there any information available with regard to the practice, during 
the f!rst World War. of the military courts of your couatry with respact 
to the plea of superior orders put forward by nembers of enemy armed 
forces accused of a war crime? 

Nothing is known. 
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INTERNATIONAL COMMISSION FOR PENAL RECONSTRU TION AND DEVELOPMENT 

Dr de MOOR'S SUB-COMMITTEE 

THE DEFE:OOE OF SUPERIOR ORDERS 

AnS\vers to Questionnaire 

GREAT BRITAIN 
(Professor La.uterpacht) 

(1) To what extent does the criminal law of England recognise the plea ot 
superior orders as a. justification for illegnl acts? 

It 1a a well established principle of English law that when a ~mber ot the 

armed toroes ot the Crovm is tried before a civil tribunal on a or1m1nel. charge 

ebedienoe to superior orders is not in itself a defence. The soldier is bound 

to obey lawtul orders of his superiors, and ha is 110.blo to p\Dlishment by the 

auaaary process of a Court-martial in oase of disobedi.anoe. Nevertheless, if 

en order whioh on the f'aoe of it is lawful turns out to ha-ve been illegal the 

soldier who obeyed it is answerable before ordinary courts if obedienoe to the 

order involTSd a orime. 

It is probable, however, th.at obedience to an order which was on the faoe 

ot i1s lawful would be regarded as an extenuating cirocmstanoe in assossing 

liability. In addition, th~re always remains in t he baokgro\Dld the power of the 

Crown either to grant a pardon in respect of a oonvicti on follovring upon o.n 

WlATOldable conflict between military duty and the or i.nary criminal law or to 

enter a nolle prose qui. But the r e is 11 ttle doubt t ho.t obedienco to a superior 

order whioh is clearly \ll'llawf'ul will afford no ground at all for relief from 

liability. (From this prinoiplo there must bo <::t sti nguished the rule apparently 

• 

laicl down in Buron v. Denman (2 Ex.167) to the offect -;;hat an English Court will 

not aea\1118 jurisdiction 1n respeot of an unlawf\11 a ci. cono to an nllen inn foreign 

oou:ntry in diaoharge of a suporior order. Suoh acts are probably aota of war 

not cognieable boforo British Courts). 

, 
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2, To what ex~;unt, if any~ does English Military '.AW differ in this reepeot 

from. general oriminal law? 

~. What qualifioations, if any, with referenoe to the . lawfulness sf' superior 

orders, does Englieh law reoogni&e w.lth regard to the duty of the soldier 

to obey the orders of'· superior eff'ioers? 

It is oonvenien·b to answer these two questions together. 

Aooording to English mili t&ry law the soldier is bound to obey lawful 

ool!IDaDda only. The wording of' the Seotion 9 of the Army Aot 1a explloit 

cm the matter. The law on the aubjeot has undergone signii'ioant ohangea. 

The military Code or 1716 pnvided that "any offioer or soldier who ahould 

refuse to obey the military orde_rs of' his supo?"ior offioar" shall be liable 

to oapi tal punishment. The C~e oentained no qualit'ioations as to the 

lawtulness of the oomnand, But in 1749 the w':lrding ot the Military Aot 

was obanged so as to render oriminal disobedien~e to any lawtul oomaam. 

Judicial deoisions show the same tendency. Thus in Sutton v. Johnstone 

(1, T.R. 495, 784) we still find Lord Mansfie!.d sayings "A subordinate 

oti'ioer must not judge of the danger, propriety i expedienoy, or oonsequenoe 
~ 

•f' the order he receives • he must obey • nothing oan exouse him but a 

phyaioal impossibility'. It will be noted tha:~ notwithstanding the 

apparent rigidity or this statement, there is no reference in this passage 

to the question of the legality or the order. In any oase this pronounoo-

ment must now be read in tho light of' the e:xpMP.s wording of irtatutery 

ennotments like the Army Aot and of' subsequen+, ceoisions. Thus the oase 

or Warden v~ Bailey (4 Taunt, 67) is described ~.n Chapter VIII of tho 

Military Manual as disoountonanoing the duty f absolute obedienoe in a 

soldier enunciated in Sutton v. Johnstone. As pointed out, aooordlng to 

English mili tn::-y law tho duty of' obodionoe, fnr from being absoluto, extenda 

only to lawful orders. Thora 18 a signifioan ~ passage on the subjeot ln 

Stephan's History or Criminal Le.w ot England vol.I. pp,206-206). He aaya 1 

"Tho dootrino that a soldior is bound under all oiroumstances whatever to 

oboy his euporior oft'ioor would be fatal to military disoiplina itself, for 

it would juetify the privnto in shooting the ol onol by the orders of the 
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oaptain, or in deserting to the enemy on the iteld of' battle on the order 

·or his immediate superior". 

It would therefore appear, with regarcl to question (3) that no warrant 

ean be found in the British Military Law for 'l;he view that the exbtenee 

or a111 duty of absolute obedience gives colour ,:';o an unqualified reoogni tion 

ot the plea or superior orders. 

The foregoing remarka have reference ·oo t he "Military Law" in the 

narrow eense cf the word as indicating the la.w mainly laid down in the Artrt:, 

Aot, The Naval Discipline Aot, and the Air Forco Aot whioh governs the 

oonduot of officers am aeldiers of the Br~.tish armed toroes ·1n time ot 

peaoe and war, both at home a.m abroad. Bre9.ches or trAt law are triable 

before oourta-martial - regimantal, distriot, C!,~ general - established umer 

these Acts. From the "Military law'' and f'rc;r.i courts-martial 1n the above 

aenae thero must be distinguished "martial la.w!! and "military oourts under 

martial law''. These are connected either with the suspension or tbe 

operation of' the ordinary law in case of invaelon, of riots, am of 

1nsurreotions or with the application and enf'or .::ement of the laws am 

ouatoms of' war by the armed forces of the Crown in oooupied territory OJ' in 

the theatre of war operations generally. ThP. f irst aspeot of "mar.tial law", 

whioh is independent of any "proolamation of martial law", and the cU.f'fioult 

oonstitutional questions oonnooted therewith a.re not relevant to the subjeo, 

ot this note. We are concerned with "martial !aw" and 11mili tary oow-ta 

\Ulder martial law" in oonneotion with the e.pp:..1-:iation am enf'oroemnt et 

the laws and customs of war as propounded :'.n Ch pter XIV 9£ the Manual ot 

IIUitary Law (1929) (.Amammanta No.12) notified by Army Counoil in Army 

Orders for January 1936. These laws and cue,1..0:as of war are applied by 

military oourte under martial law oonst1 tu-\;ed u..."lder the authority ot the 

principal commanding offioer either in occupied enemy territory or, generally, 

in tho theatre of mili te.ry oporoti ons. The view has occasionally been 

passed, as in~• v. Diokelmo.n, that the law applied by those oourte "11 

the law of mili te.ry necosai ty 1n the aotual p?'osenoe of war", or, in the 

ffl)rds of -the Duke of Wellington that martiRl 1.a•.- ..is ~ ther more nor le•• 
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than the will or tho gemral who command• the army''. However, the dilONtion 

ot the commanding offioer and or the military o" urts established umer his 

authority ia ciroumacr1bed by the duty to folbw the laws am ueages or war. 

It i1 significant that in the 1936 edition of the Military Manual certain 

pasaagea in the previous editions or the Manual /' whioh emphasised the 

discretion of the occupying general, have been 0mitted. 

It does not seem to be essential that rnili tary courts engaged in 

applying the laws and usages of war (inoluding •;;he proseoution or war orimes) 

should be established either within •ooupied te?·ri tory or w1 thin the imnedia te 

vioinity of military operations. The view ha.a been widely held that 'When 

Great Brite.in is at war any portion d' its territory is, in relation to 

enemy aliens, within the "z-~ne cf •peratl. ons. 11 It would appear therefore 

tha-t, the operation of ndlitary courts in the vr tC:er sense (i.e., oourta 

applying the laws and usages of war) is not necessarily oonfined to oooupied 

territory ~r to the area of military c.perationa , Similarly courts-martial 

eatablished under the Army Act (ol" the Naval Dls oipline Aot and Air Foroe Aot) 

may have conferred upon them by statute jU!"isdl otion over persons, or in 

respect of aots, otherwise not liable to mili ta>.-y law in the narrower sense. 

'!hue in 1914 the Defence of the Realm Consolidai.,i.-on Act (6 Geo. 5.o.e) 

provided for punishment by courts-martial of cortain categories of persons 

assisting the enemy aa 11' they were subje ot to military law am had on active 

aervioe committed an offence un:ler the Army Ac·t. The Treachery Act, 1940, 

wh!oh provided for death penalty for aots "desi gned or likely to give 

assiste.noe to the naval, military or air opera.·,~ons of the enemy, to impede 

auoh operations of His Majesty's Foroes, or to endanger life, "laid down 

that an alien enemy may be prosecuted for 6Uch cffences before a c0\rt­

mart1al as if he wore at the tim or the oommission of the oi'fenoe subject 

to military law. According to the Naval Discipline Act tmre are subject 

to the Aot "spie s and persons on board H.M. ships emeavouring to seduce 

persons aubjeot to the No.val Diaoipllna Ao~; f'rora their -duty of allegianoe". 
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than the will 0£ tho general who oommanda the army". However, the disONtion 

ot the oommand1ng officer and of the military o,:, urts established umer his 

authority ia oiroumaoribed by the duty to folbw the laws am ueages or war. 

It 1a significant that in the 1936 edition or the Military Manual oertain 

pa88age1 in the previous editions or the Manual ~ whioh emphasised the 

disoretion of the oooupying general, haw been .:-mi tted. 

It does not seem to be essential that military oourts engaged in 

applying the laws and usages of war (including ·;;he prosecution of war orimes) 

should be established either w1 thin ecoupied tEn·ri tory or w1 thin the illlnedia te 

vioinity of military operations. The view has been widely held that when 

Great Britain is at war any portion of its territory is, in relation to 

enemy aliens, w1 thin the "z-:-,na cf eperati ons. u It "WOUld appear therefore 

tha~ the operation of military oourts in the wt~er sense (i.e., courts 

applying the laws and usages of war) is not necessarily confined to oocupied 

territory ~r to the area of military c.perationa , Similarly courts-martial 

established under the Army Aot (or the Naval Dis cipline Aot end Air Force Aot) 

may have oonf'erred upon them by eta -tute jur>isd 1.otion over persons, or in 

respect of acts, otherwise not liable to mili ta). y law in the narrower sense. 

'lhus in 1914 the Def'enoe of the Realm Consolidai.ii-on Act (6 Geo. 5.c.8) 

provided for punishmnt by courts-martial or corta.in categories of persons 

aashting the enemy aa if they were subject to military law am had on active 

eorvice oommitted an offence umar the Army AC'l:;. The Treaohery Aot, 1940, 

whioh provided for death penalty for aots "desi.gned or likely to gi w 

assistance to the naval, military or air opera·,~ ons of the enemy, to impede 

auch operations of His Majesty's Forces, o!" to endanger life, "laid down 

that an nlien enemy may be prosecuted tor &uoh cffences before a ccnrt­

me.rtinl as if he wore at the tim of the commis sion or the offence subject 

to military law. According to the Naw.l isdpline Act tmre are subject 

to the Act "spies and persons on board H.M. ships emenvouring to aeduoe 

persona subject to the Nava 1 Diecipline Ao~; f'ro a their -duty ot allsgianoe" • 
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Chapter XIV of the Manual of Mili~nry Law contains an exposition 
; 

of the la.we and usages of war. It does not apJear to have been given 

statutory foroe, but, published as it is by the War Office and under the 

authority of tho Army Council, it may bo fa.iriy regarded as representing 

the authorative British viow. With ~egard tc ·i;he defence of superior 

orders S.443 saysa "Membe1·a of the a:rmod f'oroes who oommit suoh violations 

of the recognized rules of warfare as ar.e ~ rdared by their government er 

their commander are not war orimirials and uanr.ot therefore be punished by 

the enemy. He may punish the otf'ioials or oommandera responsible for 

suoh orders if they fall into his ha.nds J but otherwise he may only resort 

to the other mnns of obtaJ ning redress whioh a!'e dealt with in this 

ohapter." fllis viow of the law was disapproved. of by the Commission on 

Responsibilities, ,_,uolUC1ing a Briti1h represe:r:~t!ve., aet up by the Peaee 

Conference, 1919. But it ~ppears, unaitererl: in the 1936 edition cf the 

Military Manual., It is at variance with the corresponding principles 

of English criminal and constitutional law. I ~ is not believed to 

represent a sound principle of the Law of War, and it is in no sense 

binding upon Groat Britain in the international sphere. But it is clear 

that, unless the scope of prosecutions for war crimes is to be drastically 

e.nd unduly eurtailed, any B~itish onaotment relating ~o the proseoution 

of war oriroos by British Courts, military and o'bher, will have to free 

them, by means c,f au oxpress provision, of the shackles of the rule aa 

at present formulated. 

' 4. I have not been ablo to trace any publi6iled information with regard 

to the praotioe, during the Ylar of 1914-1918 , of British Military Courts 

with r e gard to the ple a of superior oro.ors put f orward by members of enemy 

armed foroe s aooueod of a wnr orim. 
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Chapter XIV of the Manual of Mili~nry Law oontains an exposition 

or the laws and usages of war. It does not ap~ear to have been given 

etatutory force, but, published as it is by tho War Office and under the 

authority of the Army Council, it mo.y bo fnirly regarded as representing 

the authorative British viow. With ~egard t.c the defence of superior 

order& s.443 says, 11Membet'a of the a:rmod foroos who oommit such violations 

or the recognized rules of warfaro as ar.e ~rdered by their government er 

their commander are not war criminals and uanr.ot therefore be punished by 

the enemy. Ho may punish t..he ottioials or 0vmmandera responsible for 

suoh orders if they fall into his hands ~ but otherwise he may only resort 

to the other mans of o btai .aing redre.ss which a~:e dealt with in this 

chapter." lllis vi.ow of tho law was disapprcve j of by the Commission on 

Responsibilities, tuoluding a Briti1h represer:~t!.ve, set up by the Peaee 

Conference, 1919. But it ~ppears, unaitered: in the 1936 edition ct thG 

Military Manual n It is at varianoe with the corresponding principles 

ot English criminal and constitutional law. I t is not believed to 

represent a sound prinoiple ot the Law of War, am it is in no sense 

binding upon Great Britain in the internnticnal sphere. But it is clear 

that, unless the scope of prosecutions for war criloos is to be drastioally 

and unduly ourtailod, any B~itish enactment rel at i ng t o the prosecution 

of' war crimes by British Courts, mili~ary and o'bher, will have to free 

them, by means c·f an express provision, ot the shackles of the rule as 

at present formulated. 

; 
I have not been ablo to trace any publiGneJ information with regard 

to the practice, during the War of 1914001918r of British Military Courts 

with r egard to the ploa of superior ordors put f orward by membors of enemy 

armed forces accused of n war crime . 
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CONFIDENTIAL, NOT FOR PUBLICATION. 

INTERNATIONAL COT.fMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 

Dr de MOOR'S SUB-COMMITTEE 

THE DEFENCE OF SUPERIOR ORDERS 

Answers to Questionnaire 

FRANCE 
(Monsieur Simon) 

(1) To what extent does the criminal law of your oountry recognise the plea 
of superior orders as a justification for illegal aots? 

L1Art1ole 327 du Code Penal prevoit ques-

"Il n'y a n1 or1me, ni delit lorsque l'homioide, les blessures et les ooups etaient 

ordonnes par la loi et oommandes par 11autorit& legitime." 

On voit par la que pour effacer le oaraotere illioite de 11aote, le legislateur 

exige \D\8 double oondi tion :-

(1) que l'aote soit ordonne OU autorise par la loi. 

(2) qu'il soit execute sur l'ordre de l'autorite legitime. 

L'exoeption tires de l'art. 327 ne sera dono pas, en general, applicable, aux 

cr1minels de guerre, puisque s'ils ont re9u l'ordre d'un superieur, l'aote commie 

n'en aura pas moins ete oontraire aux lois eorites, 

On peut dire en France, l'ordre du superieur ne oouvre pas les aubordonnea qui 

elaSoutent un aote puni par la loi. Il n•existe, dans tout le systeme penal f'ran9e.ia 

que deux oas ou l'inferieur est legalement oouvert par l'ordre du sup&rieur; oe aont 

aeux qu1 aont prevus pro- les articles 114 et 190 du Codo Penal. 

Art. 114. - "Lorsqu'un fonctionnairo public, un agent ou un prepose du Gouvernement, 

aura ordonne OU fait quelque aoto arbitraire OU attentatoire aoit a la liberte 

individuello, soit aux droits oiviques d 1un ou de Plusieurs oitoyens, soit a la Charte 

(1 la Constitution), 11 sera oondamne a la peine de la d,gradation o1vique. 

Si n&a.nmoins, 11 justifio qu'il a agi par ordro de ses superieurs pour des objets 

du reaaort de ooux-ci, sur l esqools 11 leur &tait du l'obeissanoe hi6raroh1que, 11 

sera oxempt de la peine, l~quolle sora, dans oe oas, appliqooe seulement aux supar1.eura 

qui auront donno 11 ordro." 
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Art. 190. - "Lo s peines ononcee s aux article s 188 ot 189 no cessoront d' etre 

applioables aux fonctionnaire s ou preposes qui aurai ont agi par ordrc de l ours 

superieurs, qu•autant quo cot ordr e aurn eta donne par oe ux-ci par des objcts de 

l eur r essort, et sur l c sque ls il l eur etait du oooi s sance hi ernrohique ; dans oe 

oas, l es peines portce s ci-dessus no soront appliquoos qu•nux superiours qui les 

premiers auront donnc cot ordre . " 

Dans l es cas prcvus ci-d0ssus, l'agent inferieur est exempt do pcine s 1il 

justifie (c' cst) a-dire s 111 prouve ) 

(1) qu'il a r e9u un ordrc du superiour hiorarchique auquol il devait obeissanco; 

(2) quo ceb ordre conccrna it un objet du r essort de cc superieur. 

La loi a voulu par la, pour un motif d1 ordre politique, que l o subordonn~ se 

rapportat 1 son superiour sans discussion. 

Cotto excuse ne peut ctre 6tendue a d'autres delits. 

Dans l os cas qui ne sont pas cxpressorent prevus par l es art. 114 et 190, 

l'ordre donn6 par l o suporieur peut s tre considcre par l o jugo oomme une ciroonstance 

attenuante , ma.is laisso subsistor l a r esponsabilit6 penalo oortaine de 11ox&cutant. 

"L1 oxception de l'ordro ro9u" no couvre done pas l e s crimes de guerro , on 

dehors de s attentats contra la li bert6 individuellc, ct l os droits oiviqucs do l'art. 

eanmoins , il ne faut pas oublior que 11urt. 64 du Code P~nnl absout 11ex~cutnnt 

qui pout prouver qu'il a eto contrnint pnr unc f orce a l aquelle il ne pouvait r6sistor. 

Cetta dispos ition pourro.i t ~tro i nvoqu6e pur un grand nombre d 1agents subalternes 

qui, cra i gnant do perdr0 l o. vie ou l a libort~ par l our refus d 'oboir, pourront se 

docl r er on 6t o.t do "contro.i nt ", ot i nvoquer lr. force irresistible . 

Lo mili t uiro ou l e polioi or o. llemo.nd is en ca.use r apondr n proaque t oujours 

qu'il n 1a agi que sous l o. cr o.i nt o de s so.noti ons prevuos par l e codo de justice 

mi litniro nllo nd qui, l e c s ech~o.nt, nuro.i ent puni so. dosoboissnnoe de pe ines 

s or es et omo do ort. 

( 2 ) To ·1ho.t ox nt , i f y, docs your mi litar y l nw di f for in t his r espect from 
tho 1.mor nl crimi nal l aw of your 00W1try? 

L l oi inili t i r e no di ffor o p s d co suj ot du droi t co un . L' or r e du 

suporieur " lit i r o ou civi l no pout certos pas justi fi er l' nct o no oo pli nu 6pris 

du r oi t . I1 rosto 6lit bi on qu ' i l soit or onno r l' o.ut orit 1 ~iti o. 
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L'ordre d'un super:leu:r quelquo eleva qu'il soit, dans la hierarohie, ne modific, pas 

le oaraotere deli otv.eux de J.' ao~ impose . 16a.nmoins, ocmme nous l'avons deja 

indiqu& precedelltl1ent, 1 s militaires nlleme.nds pourront invoquer l'exouse absolutoire 

de l'article 64s ce qui rev-ient a leur assurer Pimpunite. 

(3) What qual:lfioatiom:, if any, wi·ch reference to the lawfulness of superior 
orde~, does the law of your oountry recognise with regard to the duty of 
the soldier to obey the ~ruers of sur3rior officers? 

Il a deja eta dit que l'artioJ.e 327 ciu Code P'nal pose de\DC conditions pour 

que le oai-aotere illicite do 1 aot~ soit effaoe:-

{ l) que l'acte soi·:; ordonne OU au'.;o·: ise par !A. loi J 

(2) qur11 soit ex0cute sur 1:ordre de l!autorite legitime. 

Si l'on appliquait etrio·cement ces cc-,ndi tio:-J.s, le mili taire emcutant un ordre 

ill&gal de ees chefs n9 poi·rrait pas E"e r c!ole.mar du Mn.ofioe de l'artiole 32'1. 

Mais l'artiole 205 du Code de J sti~e Milita1re puait de ooine grnve "tout mil1tai1"8 

qui refuse d'obeir". Il est dono O"!i :fon-t q,:e l o mili taire se trouvera presque 

toujours expo~o a rme contrai nto irr6sistiblo lui rendant difficile, voire meme 
impossible, la dosobeissanoe a rm ordre i ~let~l 6manant de l'autorite superieure. 

La dootrino prevalente en la matiere, r~sulto d'un passage d'tm requisitoire du 

prooureur gen6ral Ronja~, sur la subcrdination militaire (cassation du 25 novombro 

1886), que nous oitons ci-apres:-

"Il axiste un principo genoral et d' i nteret superieur qui domino toute la 

matiere , oelui do la subordination~ inscrit on t eto des Deorots resi:ementaires 

et qui s ' y trouve for:nuJ.6 an c0s t or mc s: la disci l ino faisant la forco 

principalo des ar:noos, l l i mport3 quc tout suporieur obtienno do sos subordonn&s 

uno ob6iosa:ice cn·c:ier e et \03 soumi ssion do tous las instants, que las ordres 

soient ox6out6s l:'.tte ralomcnt , sans h6si·va·cion ni munnuro; l'a.utori-M les 

donne on est r espo:'ls · .. e o'.; l e. roc~a.me.tion n' ost pormiso d. l 1inf6riour que 

lorsqu' i l a ob:l i. " 

Toutefois, d'e.ntros nu-tou.s t o"'.e quo Duguit (Tr ait A do droit constitutional) 

sont d'nvis qu.o l' ,.ndlvid1 a l o droit do ::-~sister a t out ordre contra.ire a la. loi 

on ne l'oxooutant que sl l a contnint~ ost om~l~y6o oont r o lui ou en protestant 

memo contra oo qu'~l oon1 i oe r o commo U!l.O violat l on du droit. 

La question est done de savoir sl l o f a.it dol i otuowc est imputable ~ l'agent 

qui a soulomnt oboi. I l ost dos hypotheses au l a l oi r oconn~lt uno excoption 

I 
I 
~ -~ 
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absolutoire au profit de s f onctionnaires qui ont agi par ordre de leurs superieurs 

hiera:-ohiques. Tels sont l as cas prevus par les articles 114 et 190 du Code Penal. 

Il s 1agit d 1attent at a la liberte individuelle, aux droits politiques des ci t oyens 

ou a la Constitution et de l a requisition ou de 11emploi de la force publ:que pour 

empeoher l'exeoution des lois, decisions judioiaires et ordres de l'autorite legitime• 

L1agent inferieur est exempt de peine, s 1 il prouves-

(1) qu'il a re9u un ordre du superieur hierarchique auquel 11 devait 
oMissanceJ 

(2} que oet ordre ooncernait quelque objet du ressort de oe superieur. 

Mais cette excuse ne peut etre e tendue a d 1autres delits et dru-1s las oas qui 

n'ont pas ate prevus par la loi. La question de ijavoir si le delit oommis par un 

inferieur sur l'ordre de son superieur lui est imputable est, avant tout, une 

question d'intention qui ne peut etre resolue a priori ni dans un sens ni dans 

l'autre. 

L'ordre du ohef civil ou militaire sera pour le subordonne une cause 

d'irresponsabilite quand il a\ll"a conduit l'agent a la croyance qu'il ne oommettait 

point de delit, ma.is si malgre 11ordre qu'il a re9u, le subordonno a eu conscience 

qu'il servait d'instrument a un delit, il est difficile de ne pas l'en declarer 

responsable. 

Sauf les oas d1exouses prevus pnr l a loi, la question de la reoevabilite de 

l'exoeption de 11ordre donne r esto done, en droit fran9ais largement soumiso a 
l'appreoiat i on des juges . 

Il est evident, par ailleurs, qua l'autorite ci vil ou militaire ne peut donner 

des ordres oontraires ala loi, sans que celui qui en est l'auteur no s' oxpose a 
des sanctions. 

(4) I s ther o any i nformati on available with r go.rd to tho practice , during 
the f irst ' orld ' ar, of the military court s of your count ry with re spe ct 
t o the pl ea of superior orders put forwar d by members of enemy al"IOOd 
for cos accused of a var cr ime ? 

Le. jurisprudence franqais ne cite , a notre connaissance , auoun cas ou des militaires 

a llema.nds ayant ou a r opondro de crimes ou d~lits commi s pendant l'occupo.tion ni ont 

fait usage pour l eur defense , de l' exception de l'ordre donn6 . 

En e ffot , l' armee a llomnndo aynnt ~vacu~ l os t orritoires fran9ais nvoc armos 

et bagagos , l os criminals do guorro l l omnnds s s ont soustro. i ts , do co f ni t, d. la. 

justico f:ranoa ise . 
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CONCLUSIONS 

Il resulte de !'expose qui precede:-

(a) Le droit penal f'ran9ais ne reconnait la validite de l'exoeption de 1 1 ordre 

donne que dans les oas pr~vus par les articles 327, 114 et 190 du Code Penal. 

Dans toutes les autres hypotheses oette defense ne peut etre valablement invoquee. 

Ceoi resulte de l'article 65 du Code Penal dont les tenoos suivent:-

"Nul orime ou deli t ne peut etre exouse, ni la peine mi tigee qua 
dans les oas et dans les ciroonstanoes ou la loi declare le fait 
exousable, ou permet de lui appliquer une peine moins rigoureuse." 

(b) Toutefois, l'exouse absolutoire de l'artiole 64 c.p. pennettra presque 

toujours aux mili taires s.llemands d 'eohapper a la puni tion de leurs crimes .• 

Le systeme penal fran9ais ne permet dono pas de punir aveo effioaoite les 

auteurs des atrooi tes innombrables oommises par les agents de la puissanoe oooupante 

en Franoe. 

France Libre, 
Servioe des avis Juridiquea. 
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INTERNATIONAL COMMISS IO FOR PE •J L RECO 1S TRUCTI ON AND DEVELOPMENT 

Dr de MOOR'S SUB-COMM ITTEE 

THE DEFENCE OF SUPERIOR ORDERS 

Answers to Questionnaire 

GREECE 
(Monsieur Stavropoulos) 

(1) To what extent does the criminal law of your coW1try recognise the plea 
of superio~ orders as a justification for illegal acts? 

The Greek Criminal La.vr (section 97 or the Penal Code) recognises the plea of 

superior orders as a justifioation for illegal acts only on the following oondition11-

(l) tiu..t the order has been given by a public servant or authority to a 

subordinate public servant or authority. 

(2) that the order is within the lawful oompetenoe of the person issuing it. 

(3) that the order complies v..rith the formalities laid down by the law, 

and (4) that the act, for the commission of vrhioh the order has been given, is 

punishable only as an ordinary abuse or disregard of public duties. 

In the absence of the above-mentioned conditions, responsibility for the aot 

lies with both the person issuing the order and the person carrying it out. 

(2) Tp what extent, if any, does your military law differ in this respeot 
from the gereral criminal law of ~ur cotmtry? 

Greek Military Law contains no special provision of this kind, the above 

provision of the General Crimina l Law being followed in this matter. 

(3) What qualifications, if any, with reference to the lawfulness of superior 
order, does the l~N of your country r ecognise with regard to the duty of 
tho soldier to obey the orders of superior officers? 

Greek Mili ta.ry Law contains no special provision of this kind, the above 

provision of tho General Crirniual Law being followed in this matter. 

( 4) Is there any informa.ti on available with rega rd to the praotioe, during 
the first World '{a.r, of tho military courts of your coun t ry with rospoot 
to the plea of supe rior orde rs put forward by roombers of enemy anned 
foroes accused of a war crime ? 

Thero is no inf o mo.tion avai l able with rega rd to tho prnotioe during tho first 

World { r of the Gr eek ili r Courts vith r ega rd to t he plon of superior order. 
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INTERNATIONAL CO ISSION FOR PENAL RECONSTRUCTION AND DEVELOP~WT 

Dr de 100R'S SUB-CO ITTEE 

THE DEFENCE OF SUPERIOR ORDERS 

Answers to Questionnaire 

NETHERLANDS 
(Dr J. -!. de .foor) 

1. (1) To what extent does t he criminal law of your country recognise the plea 
of superior orders as a justifioation for illegal aots? 

In Dutch lau these points are covered by Section 114, sub-seoti ons 1 and 2, 

and section 1 of the Military Criminal Code, and by sections 40 and 43 nf the Civil 

Criminal Code. 

Tmse seoti ons r ead as follov1s: 

Section 114, sub-sections 1 and 2 of the Military Criminal Code: 

A member of the anned forces who refuses, or deliberately omits to obey an 

order given him by a superior officer, or who arbitrarily exceeds the same, 

is guilty of deliberate disobedience, and shall be liable to i mprisonment 

not exceeding one year and nine months (M.c.c. 60-63, 65,75, 89, 115, 127, 

128, 135, 140. - c.c .c. 184 - r .K. 2, no. 2a, 71). 

If the act is committed i n time of war, he shall be liable to imprisorumnt 

not exceedi ng four years . 

Seoti on 1 of the Mili ury Criminal Code: 

In applying the present code r egard shall be had to the provisions ot the 

ordinary criminal code, i ncluding the ninth cha pter of the First Book, except 

in oases wher e the civil and mi litary codes differ (c.c.c. 91). 

Section 40 of the Civil Criminal Code : 

No one sha ll be liabl e to punishment for commi tting an offence undor the 

influence of irrestst i bl e compulsion. 

Secti on 43 of the Civil Criminal Code : 

No one shall bo l ia l e to un i shment f or committi ng an offen oo while oxeouting 

a.n orde r given by a compet ent o.u t hori ty , 

•• 
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APPEND IX II I 

.An order not given by a co npetent authority shall not exempt from punishment. 

unless the subordinate believed in good faith that it was given by a competent 

authority. and unless its execution lay within the sphere of his nonnal duties. 

(2) Te what extent, if any does your military law differ in this respect 
from the general criminal law of -your co1.mtry?. 

There is no difference between the military and the ei vil code. In this 

respect the military cl'lde is based en ti rely on the nrdinary criminal lavr. 

war. 

(3) 'hat qualifications, if any, with reference to the lawfulmss of 
superior order, does the law of your country recognise with regard 
to the duty of the soldier to obey the orders of superior officers? 

See answer to Qoostion (1) 

(4) Is there any information available with regard t~ the praotioe, during 
the first 1forld War, of the military courts of your country with respect 
to the plea of superior orders put forward by members ,.f enemy anned 
forces accused of a war orime? 

The Netherlands have no e,q,erience of this matter dating from the first world 

The above provisions of Dutch law illustrate the possible conflict between 

the duty of obedience incumbent on all roombers of the armed forces ani the 

responaibility of the citizen for his own acts, even 11hen performed at the oommam 

of a superior authority. From this no one oan be wholly relieved , as even soldiers 

and public ftmct ionaries r emain r e sponsible human beings, and do not be come mere 

instruments in tho exercise of the ir dutios. 

The milita ry and civil code s t ake note ~f the conflict. Hence the r e strictions 

to be found in the various lega l en.actm.onts with r egard to tho duty of obedience to 

B1perior orde r s on tho ono hand, and the i mmtmity from punishme nt or grounds for 

justi ficati on on tho other. Thus Seotion 14 of tho othorlands iilitary Criminal 

Code stato s with r egard to the duty of obeying an ordor given by a superior offi oo r 

that such an orde r must bo obeyod if give n in the inte r e s t of tho se rvioo , but not, 

if it me r e ly affe cts the pr ivat e int or ost of tho superior officer. In too l attor 

case , a ccording t o V Dijk ' s Commo n ry en tho Nothorlnnds 1Ai litary Criminal Codo , 

n subordinat e o~n r ofus o to oboy . In doing s o h acts • n hi s own r e spons ibility. 

· 1 
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He oannot plead aftenvards that he erred in good fa.i th . 

oreover the authority of a superior officer t o give the order in question must 

ultimately be based on a 'legal enactment', whilst the order itself must be reasonable 

and equitable. As a rule, however, it cannot oo left to the discretion of a subordin-

ate to decide whether an orde r is lawful and reasonable, nnd the superior must be held 

liable for having issued it, But this principle is not intended to lead to blind 

obedience. In special oases an order may_ be disregarded with impunity on the ground 

that its execution >Would violate another duty, would prove injurious to another 

interest, or would expose the subordinate to punishment. 

The subordinate has on occasions not only the right to disregard an order. 

It may be his duty to do so, for instance if, in carrying out the order, he would 

oommi t an indictable offence, or in other words, in the case of an order which the 

superior officer was not authorized to give . 

This brings us to the second aspect of the problem, namely, the plea. of superior 

orders as a gro\.Uld for j ustification or ilTllluni ty. With regard to this Dutch law 

expressly stipulates that an order must have been given by a oompet ent per son, or by 

a person whom the subordinate regarded in good faith as competent, and that its 

execution was within the sphere of the normal duties of the subordinate. In practice 

the court will naturally take into account the difficulty of the subordinate in a 

decision, and the compelling authority of the superior officer . Accordingly, the 

court will generally be inclined to assume good faith on the part of the subordinate, 

unless there is sufficient proof to the contrary . The court has even greater liberty 

of action in oases wher e the subordinate pleads irresistible compulsion (Section 40, 

\ Netherlands Military Criminal Code ). Both trese sections, 43 (lawful order) and 

40 (irresistible compul sion ) ar e expressly declared npplioablc in Section 1 of the 

Ne therlands Military Criminal Code. 

In the case of e.ots whi chcil.early violate unchallenged rule s of in'b3rnntione.l 

law, it wi ll in my opinion be impossible to assume that the subordinato believed in 

good f aith thnt the su er i or off icer was competent to orde r the ir commi ss ion. 

In these oases it wi ll gener ally be impossiblo to speak of irr esistibl compulsion, 

unless a r efusa l to obey wold pl ace t he life or the sa f ety of tho subordin to in 

illlTledia. t o and serious j eopardy . 

•• 
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In every case of this kind the Courts will necessarily have substantial liberty 

of action. An International Criminal Court may find it possible to give a lead and 
to oreate a message of unity. To this end, some general rules and principles along 

the lines indicated above. to be embodied in the general annistice terms, may prove 

of value. 
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THE EXTRADITION OF WAR CRI:UNALS 

(By Dr v. BENES) 

I 

The Importance of Extradition for a Satisfactory Solution of the 

Problem of Retribution 

1, The question of the extradition of wa.r criminals is very often omitted in 

discussions on the question or a just retribution for war crimes. It may be 

true that the problem nf extradition compared with other questions relating to 

the very fo\Uldations of penal law, both formal and material - is first of all a 

teohnioal one. However it is necessary to realize that it is not enough to 

incriminate and to prosecute by sanctionsJ it is of equal importance to provide 

a means guaranteeing .f;hal tha !)erpetra.tors of ·.var orimes a.re arrested and brought 

to trial. 

This is not a new problem. It already appeared after the lnst war. Then, 

it wa1 obvious that the provisions or positive international law could not 

guarantee the arrest and trial of war criminals. 

The aim or my report is to discuss the problem as it presents itself to us 

today a!ld to consider what steps may be necessary in order to avoid the danger 

of legal provisions being an obstacle to justice. 

2. It is not tht purpoP" :,f ,nr r epor t tc deal with the problem of extradition 

in it1 full extent. I shall first of all deal with the problem of delivery of 

war criminals as a part of the conditions which will be imposed on the defeated 

power, in consequence of the unconditional surrender (Chapter IV) and with the 

problem of extradition from neutral and Allied Statea (Chapter V). To thia I 

have added a brief (as far as is required by the scope of my report) survey 

oonoerning extradition in peace-time (Chapter II and III). The report is 

oonoluded by conclusions (Chapter VI). 

1 
' t'j 
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Extradition in Poaco-ti mo 

Extradition is tho dol~vory of an accused or a convicted individual to the Stato 

on whose territory ho is allogod to havo oommitted or to havo boon qonvicted of a 

orimo, by tho Stato on whoso torri tory tho alleged criminal happens to bo at tho timD* 

Aooording to the provalont opinion of international lawyors tho delivory of oriminals 

is not a duty be.sod on intornational law. In tho beginning its only basis was one 

nf good will and of international friendship (comitas gontium) of tho extraditing 

Stato to the roquosting Sta to, From tho boginning of tho last contury spooial 

treatios of extradition woro concludod botwoon all the ioombors of tho Family of Nations 

stipulating tho duty of mutual dolivory of criminals for certain offoncos and after 

the fulfilment of certain forrnalitios, Troaty obligation bocamo tho basis of 

extradition which was granted only if askod for and it was at tho discretion of tho 

requested State to dotormine whether a oase for oxtradition had arisen according to 

the terms of tho treaty, A large numbor of similar troatios have boon concludod. 

In addition to oxtradition troatios a number of States (f.i, Great Britain, Franco, 

Sweden, Oormany, etc.) havo passod spacial extradition laws, constituting a framowork 
for 

for international extradition treaties or serving as basis/extradition in dofault of 

a treaty. 

On the whole it can be said that tho internutional extradition law, which found 

its expression in treaties and domestic logislation, is govornod by the following 

prinoiplesa 

(1) Extradition tre a~1~s 1 r ~ :o~structod on tho bnsis of absolute recognition of the 

sovereignty of States. Thoy do not form a limitation of it buttho execution of a 

right belonging sololy to the requostod S~to. This is most apparent in the rule 

that it is up to the requostod Sto.to to determine whother according to the treaty 

a oaae for extradition has urisen and that nationals of the roquested Sta. tea are not 

extradited (with the oxcoption of tho Anglo-Saxon and American praotico). 

(2) As a rule individuals who osoapod ~broad in ordor to find there un naylum 

against persecution in thoir own States (the right of asylum) are never oxtra.ditod. 

* See Opponheim, Vol.I, P• 664, pnr,327. 
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Thie i1 connected wit, t h$ -.miversally accepted principle or international law• 

embodied practically in n~l extradition treaties am laws - or non-extradition for 

offenoes of a political nature. It may be true that this principle has undergone 

a certain developmen~ which has led to its restriction and limitationJ still, it 

h oansidered to be the ma.in prinoiple or modern extradition law. 

(3) A further conditi~n is - almost in all treatie1 - the claim of double criminality 

(the ao•oalled double crim!.nality rule), i.e. that the offence for whioh extradition 

ia a1ked is punishable according to the law of both countries. 

(4) Then certain minimum oond!tions oonoerning the extradition procedure must be 

reapected. There is f i rs t. of all the principle of judicial control over the 

extradition procedure thus giving the possibility or examining the admissibility or 

the extradition. In Angl o·•Snxon countries judicial control is considered to be one 

of the principal guarantees of individual freedom. Futhermore there is the condition 

that the person whose extradition is requested should not be tried for any offence 

than that for which the extradition wa1 granted. 

Though a number of extradition treaties and laws oontained from the legal point 

ot view perfect material and formal provisions and though the praotio0 ~etween 

certain States proved successful, it must be admitted that international collaboration 

in thi1 important sphere was still very imperfect. Its main defect consisted in the 

oomplete diversity of the individual extradition treaties which differod in provisions 

ot a t'1.mdan8ntal nature as well as in the extradition praotioe . From the point of 

view of the requesting State the system of judioial oontrol was very unsatisfaotory 

ae it oaused oonsidorab"e do:ay and as the question of evidenoo (different conceptions 

ot 11prima fnoie evidence::) oreatod great difficulties.* The sruoo applied to the 

quostion of olassificat ivn of the individual offences from the point of view or 

ditferent legal systems of tne two States. 

The groatost defect, howevor, wno considered to oonsist in a different ooncoption 

ot the so-oallod political offence. In many oases individuo.ls who oommittod common 

orimoe were protected ns politioal offenders. So far, a common criterion for 

determining what is and ,whnt is not o. political offence has not boen round. 

- ·------------------------
• Soe tho co.so or Samuel Insull whose apprehension and arrost has been nskod for by 

tho U.S.A. The Gr ok Court of Apponl did not oxrunino the requisition from tho 
point of viow of the "primn faoie ovidonoe" in tho sonso or the Anglo-Saxon law, 
but from tho point or vi.ow or matorinl guilt and reloasod Samuol Insull. 
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III 

Extradition of War Crininals atter this War. 

As was explained above the provisions or internat'-onal law show serious defeots 

am there h a danger that many war crininals might escape abroad, thus evading just 

It may be doubted whether it will be at all possible to make use of 

these provisions for the solution of the problem of the criminals of the present war. 

It ii obvious that the ins ti ➔ ;ution of extradition in peace-time cannot suit the 

emergency oases that will arise after ti.fa wa,.. In my opinion it cannot be expected 

that a mechanism which in ma.ny respects proved unsatisfactory in peace-tine should 

prove satisfactory in such extraordinary conditions as will prevail immediately after 

the ceesation of hostili t!.es vrhen the extradition of thousands of people will be 

requested. Considered from the point of view of our present efforts and with regard 

to the experiences of the last war* the prinoiples of international law relating to 

extradition (namely the principle or non-extradition of political offenders and the 

complexity of the extradition prooedure) undoubtedly would become rather a protection 

tor war criminals than an objective means for their arrest. When speaking of 

extradition I have in mind the delivery of those war criminals who, after the 

oeasation of hostilities, took refuge on the territory or neutral or even Allied 

States whioh might be less interested, However, if we are to deal with the problem 

or the apprehension and arrest of all war crimino.ls in its full extent, we must, I 

believe, deal also with tho problem of the delivery or those offenders who at the 

time of the ond of the war will remain on the territory of the defeated States. I 

am fully awn.re of the faot that this is not extradition in the tech nioal sense1'llt 

* After the last war - though tho vast majority of civilized nations desired the 
punisruoont of the Kaiser as the author of the war and as the perpetrator of war orimos. 
tho German Emperor escapod pW1ishroont by osoaping to Holland. It may be true that 
the extradition of tho Kaiser hns not been askod for ordinary crimes, suoh as murder 
eto .. • - this was qui to possible - but for 11a supreme offenoo against the stlllotity 
of treatios and the morality of nations" (Art,227 of the Troaty of Versailles~, i,e. 
tor an offence which was not oovored by nny oxtrndition troaty and whioh wn.s unknown 
to tho Dutoh Penal Law. Undoubtedly this made it easier for tho Dutch Govornment 
to refuse the oxtradition "on suoh vngue gro\Dlds", pointing out tho.t otherwise 
extradition would constitute a broach ot Dutoh Law. Very often it has boen affirmed 
that the situo.tion vould have 'ceon differont if tho extradition would have been naked 
tor ordinary crimes which are lmown to the Dutch Penal Law and tho Dutoh oxtradition 
treaties, Taking into account the Dutoh extradition law o.nd oxtrndition troaties it 
J'llUSt bo nsswnad that ovon then tho issuo would have boon very controvorsinl. 
•• It will be n condition imposod unilaterally on tho dofeatod State - tho acooptanoe 
of which will bo the condition of tho oo ssation of hostilitios , 
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and that thie question is olosely oonneoted with the terma of the unconditional 

aurrender, From the politioal pcint of view both problems are oloaely linked and• 

euooo11f'ul exeoution of retribution as oonsequenoe of the unoonditional surrender 

undoubtedly will faoilitate the collaboration of neutral States in the delivery ot 

thoae war oriminala who manage to eso~pe on neutral territory, 

The applioation of the international law of extradition being impraotioable, it 

1e neoeasary to provide other means whioh would reduce to a minimum the danger that 

the oriminals of this war should escape just punishment, To reoommend a permanent 

ohange in the existing rules of international extradition would, in my opinion, be 

quite unpraotioal. Such a ohange would mean a step baokwards both from the politioal 

and legal point.of viewJ moreover, it would be incompatible with the ideals tor the 

preservation of whioh we are fighting today. On the o~her hand, it oannot be admitted 

that perpetrators of most heinous crimes should escape penalty through the applioation 

ot enlightened and liberal prinoiples - prinoiples for whioh they had nothing but 

e011te11pt am whioh they have rejeot.ed in their own oountries, 

Ae in many othor legal spheres, here too the laok of positive provisions or their 

&ptlioation to faots whioh oould not be foroseon at the timo of their promulgation, 

would serve the purposes of the enemies of tho international legal order. I believe, 

therefore, that it will be necessary to find a new solution which would correspond to 

the exoeptional oharaotor or tho situation, The proaent extradition treaties nnd 

laws should romain valid as woll as tho principles govorning tho international 

extradition law and policy; only for the extradition or oriminals of this war there 

1hould bo aooepted spocial provisions tho validity of which should be limited. 

I.V 

The Problem or tho Extradition of War Criminals in tho Terms or 

tho Unconditional Surrondor, 

As oxplained abovo tho problom of extradition is olosoly oonneoted with tho 

q.aeation of the delivory of wnr criminals by tho defonted Statos, I beliove therotore 

that it is appropriute to donl nlso with this question - so that the problom of the 

delivery or wo.r criminals (eithor in consequenoo ot the unconditional surrondor or as 
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extradition in tho tochni oal sense) is olarified. 

As General de BAER explained in his paper on the meaning of "Unoondi tional 

Surrender", this does not imr, ~y that the vict>r should be unable to lay down oertain 

oondi ti ons. The necessity of the imposition of suoh conditions is explained that 

otherwise unconditional surrender - interpreted as capitulation - would make it 

impossible to impose on the defeated power anything but the general principles of 

international law. Thus, the victorious powers would be in a less favourable 

position, being unable - wit hout flagrant breach of international law - to talce 

the neoessnry steps for the J?l'o servation of peace. 

I agree with this inte:·pretation of "Unoondi tional Surrender". However, I 

think that the resolution proposed by General de BAER must be considered only as a 

frame for the detailed solut ion of particular questions. It will be necessary to 

oomplete the general principles by provisions dealing at length with problems suoh 

as the evacuation of inw.ded territories, the surrender of all anns, oollaboration 

or German authorities during the oooupation eto,., In order to guarantee the 

execution of retribution it will be necessary to include nlso detailed provisions 

relating to the delivery of war criminals. 

Conditions imposed on the defeated powers in consequence of the unconditional 

1urrender should include as fa~ as the delivery of war criminals is concerned, the 

following terms*• 

1. The German Government recognizes the right of the Goverrumnts of the United 

KAtions to bring to trial bcf o~o an Intornnti.on~l Criminnl Court (if such a court 

is oreated), regular, miH t a.ry a.'l'ld spocial tribunals of the individual United Nations 

persons who in the period bet-men October 1st, 1938 and the day of the aoceptanoa ot 

the unconditional surrender have committed war orime s. 

The t erm war orime impl i es not only war orimes but also offences against an 

Allied Sta-re, against the life , freedom, health and the property of its inhabitants 

which - ncoording to the oriminal lnw of tho Stato concerned - are punishable by 

death or by n penalty of 5 yenrs or more provided that they were committed in 

connection with the preparation of war, with its oonduot or with the occupation or 

domination or an Allied t er r i t ory, This oomplemont appear s to be necessary as tho 

* The same oonditi ons should apply to tho Itnli an Government , et c,,., 



term 11 orime de guerre" - though it has no definite contents - exoludes a number ot 

otrenoes which even if we accept a very extensive interpretation do not fall wider 

thi1 term, Yet there are many other offences whioh by their nature, aim and exeoutlon 

are analogous to war orimes in the technical sense and are at least as reprehensible 

and deserve therefore to be dealt with in the same way. 

Persons indicated by the individual Governments in lists of war criminals• 

whioh will be submitted to the "Corrunission Militaire d'Armistioe" within 3 years after 

the cessation of hostilit ies at the latest• shall be delivered unconditionally to 

the individual United Nations. 

2. The German Government will provide all documentary evidence the submission ot 

whioh will be necessary for the complete oognizanoe of facts, the finding out of tho 

guilty and of the responsible. The German Governnent will put at the disposal or 

the tribunals or the United Nations witnesses whose examination will be neoeasary tor 

the complete cognizance of facts. 

3. The provisions mentioned under 1. will affect the perpetrator without regard to 

where the punishable act was committed and without regard to the perpetrator's 

nationality. 

•• The German Government has the duty to deliver the perpetrator without regard to 

acy prosecution or procedure before the domestic (German) courts and without regard 

to the punishability of the offence according to German law. 

6, 1he German authorities have no right to oxamine wmther the not is punishable 

aooording to the law or the reqnesting State or whether the suspicion of the 

incriminating act is j~sti:ied . 

6, The German Government and a~l State, autonomous, Reich, military and civil 

authorities have the duty to ext~adito all individunls who - being aooused or off'enoe1 

mentioned unde~ 1, - would be indicated eithor by name, rank and f'unotion or by their 

profouion, 

7. All German authorities and orgons mentionod under 6, have the duty inmediat.ely 

an4 without the ri ght or examination to comply with all requests of the competent 

organs or the United Nations relating to the apprehension, nrrest ond delivery or 

individuals mentioned under 5. 



- 8 -
• 

e. Not only the Germar. Goverruwnt: but also the offbiall'I who are competent "rat1one 

looi et materiae" arc respons.:.ble f<;:".' -.~r.,3 xecu+,ion of the t,bligation ment1onod under 

1. 

9. In order t~ so cure tho appJ.ication of the penal responsibility of the individual 

ottioiale mentioned under 8, the Gorman Government has the duty of providing for the 

Governments of tho Un~tod Na+,ions lists"~ m~li+,ary and oiv:'.l officials who in various 

districts were entrusted with ♦ :he oxocution of the above provisions. If in the 

opinion of any of tho United Nations any of the officials indicatod appear to be 

unaooeptablo, ii; :s the dt·ty of tho Go:::-man Govor~n-: :.c nominate another oftloial 

without delay. Tho Ge rman Govcrnmont ha·, the dufjy of informing the Governmonts or 

the United Nationo of 9 ... ) c:1anges in -~he personal compcsi tion or the organs and 

authoritios entrusted w!th t~e ex0cuti0n of tho above previsions. The ponal 

rosponai bili ty cf tho of'ficif'.~. remains as 1 ong as tho Allied Goverruoont conoorned 

does not talce notioo of the ncnrl.na:~:bn o!' tho auocc ssc r. 

10, 'lhe Governments cf tho Cnitod Nations concerned havo tho right to sond their 

representatives to all Ro:l.ch, i:;-r-ovincio.l and auton11mo•1s, c~vll and military organs 

or security, in order to control the extradition procoduro ; the provision of legal 

documents and other evidonce and the securing of witnesses, Tho German authoritiee 

are bound by the provisions and orders of the represontativos of the Governments or 

the United Nations, 

11, Whoever intonti onally a~ cs and a bots a por~on vf1ose oxtradi ~ion ho.s ooon askod. 

for in nocordanoo with the ':_" rov:; s: ons c,f a rticle lr, in ova.ding approhonsion, arrest 

or del!very, whoovo~~ i ,:; s ·croys C?' conceals dJoum0n~a:1y -.,vidonce montionod in article 2,, 

whoever makes impc3• _'.b1-•J the :-xrun..i.n'l.t ion (.If witnesses ; commits a crime. 

12. An official., i n p'l,.'"'c·: :: nr n i'.l ors N1 mGnt:i'>no~ in a'!'~i. clo 9. commits a orime also 

it by negligence ho m!l.k e , p,') Eio: e t ho oscapo of n.n :.nc.i v-c o.ua~. who is boing proseouted 

in aooordanco with article l. 

and their deli vory is ::o_· ~ -"rl ~ri 'lhoovor pub~icly, i n pr ess or ~}ir ~ ... 17 '1- ~-roo.donat 

inoites against those p.~visions commits a crime. 
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14. Persons responsible for the organisation of public performances, broadoastlng, 

the publioation of periodicals or non-periodical publioati ons commit a orime if 

through their negligenoe they allow in an assembly whioh they organize, in a periodical 

whioh they edit or publish or in broadcasts which they organize, inoitement against 

the provisions relating to the punishment and oxtradition of war criminals. 

16. The punishment of war criminals in aocordance with the articles 9 - 14 belongs 

to the oompetenoe of the Stale whioh has asked for tho extradition, Provisions 

relating to the extradition of war criminals apply also to this category of offenders. 

16. The German Government has the duty to promulgate according to German law all 

provisions and orders which will appear necessary for the execution of the above 

obligations - so that they become part of the Gormnn legal system. 

The disadvantage of my proposals oonsists in the faot that they take for granted 

that the United Nations will come to agreement on the definition of the "war orime". 

The provision of a list of war crimes (whioh will have to be intorpreted extensively) 

will oreate great difficulties. Yet, I believe that a general agreemnt on this 

most important quostion is noooesary. We cannot intorpret "war crimes" in tho 

restrioted sense of the positivo intornational law. Such interpretation would mean 

that the majority of orimos tho punishment of which is demnnded by the civilized 

nations would not belong to tho ontegory of war orimas at all. 

If thore is to boa special solution of the problem of the delivery of war 

oriminals at all, it can be attained only•by a strict limitntion of oases whioh roquire 

special procedure (war crimos) and those which, being of u regular character, oan be 

solved by tho o.pplioation of t ho oxisting law. 

Obviously, also in t~o co.so of tho punishmont of war criminals negotiations with 

the defoatod Sto.tes oannot bo conducted separatoly by tho ind~vidual Sto.tos, but 

through tho intormodiary of tho "Commission Milito.iro d'Armistico", This Commission 

will undoubtedly aot only on tho basis of dispositions ond instructions given by 

other organs of tho Uni tod Nations. As far o.s the punishmont of war criminals is 

o&noorned tho "Faot Finding Commission" in London could perform this function. In 

my opinion also this Commission - w1 th tho oxcepti on of ca.sos coming under tho 

jurisdiotion of an Intornntionnl Criminal Court - should huvo o. purely toohniclll functlon. 
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V 

I 

Extradition ns an Institution of Intornationnl Law 

Far greate~ diffioulties will arise in suoh oases where war oriminal s will escape 

into the territory of neutral States or of an Allied State against whose nationals 

they have not oommitted any offences. It might seem that this problem relating only 

to that smaller part of war criminals who ,'I.ill suoceed in escaping abroad, is less 

important, partioularly if the punishment of those apprehended on the territory of 

their own States will be guarnnteed. Yet, the experience of the last war proves 

that also today there will be gro.ve danger lest the prinoipnl representatives of the 

totalitarian rlgimes esoape to neutral Sto.tes. 

In most oases there will appoar a number of obstacles which might seriously 

endanger, it not make impossible, the delivery of war criminals. Here, we must talk 

of extradition in the teohnicnl sense of international law. According to the existing 

legal arrnngement this kind or delivery of offenders should be governed by the ~xisting 

extradition lo.we o.nd treaties as ·well as by internationo.l oustom relating to the extra­

dition of oriminals. 

It ho.a been pointed out (Chapter III) that there is danger lest tho application 

ot these provisions - through their liberal and enlightened charaoter - should not 

make it possible for the most ignominious oriminals to esoape just punishment. 

Obstnolea of a judicial character preventing the extradition of the Head of Stat.o 

who escaped to a neutral country have not been removed yet. The same situnt:t.on as 

in 1918 would arise if for instance Hitler escaped to one of these lands. Aooording 

to the existing extradition troaties the Governroont of tho noutro.l country would be 

~ustified in refusing his ext r adition . The same applies to other war oriminale. 

If, before the end of the war, thero will be no chango or modification of tho oxisting 

oxtradition fow it is vory doubtful whether the prinaipal war crimino.ls will bo at all 

punished and there is no hopo vrhe.tsoovor that their o:xtradi tion might be offeoted 

through logal moo.ns. For, in spite or all internationo.l o.greomonte (in partioula~ 

the Pa.ct of Paris), "waging of wnr" onn ho.rdly be oonsidorod as n crime in tho 

teobnionl sonso, i.e. from t ho point of viow of ponnl l aw and the existing oxtrnd!tlon 

· 11 
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treaties. It may be true that the majority of war oriminals can be accused ot oonorete 

ottenoes punishable according to the Criminal Codes of all civilized States, but the 

tnoampleteness and vagueness (the possibility of different interpretations) oould 1erw 

tor the neutrals as an opportmiity of evading the extradition, even without any 

violation ot treaties. We cannot believe - even if we are very optimistio - that the 

neutral States will have the same sense of urgency of the punishment of war criminal• 

•• thoee States who participated in war. A part of the public of neutral States will 

oonaider war crimes - partly because of a sense of false objectivity, partly tor direot 

sympathy with the nationals of the defeated States - more mildly than the partioipants 

in war. 

It is necessary to admit that the same applies to a certain extent also to all 

Allied States. We must not forget that very soon n:f'ter the last war differenoea ot 

opinion have arisen between various Allied States, in oertain cnses even grave oontliots 

(na r.1. between Italy nnd Jugoslavia). This time, I believe, there will be greater 

determination to achieve am preserve collaboration, yet it will be impossible to 

prevent the w.rioua States and Governments from having different opinions as far aa 

the solution of oertain internationa.l questions is oonoerned, such as for insto.nce the 

quostion of their relation to Germany. This will undoubtedly influence their attitude 

in regard to the problem of war criminals. Thus, it might easily happen - particularly 

111 tho1e cnses where the requested offerders might be nationnls of one of the leas 

important Sta.tea of the Ax.is {for ex. Hungary, Finland or Bulga.ria) - tha.t even en 

Allied Sta~, making use of the very elastio provisions or the extradition law or 

-i..~ .. w, would deoline their ex+;rndition. 

If wo nre to avoid - nt loo.st to a certain degree - these diffioulties, it 11 

necessary for the Governmnts of the United Nations to agree nlroady now on o. unit.ad 

extradition polioy. 

1. As fnr o.s the noutrnl Stutes o.ro ooncerned 1 t is or the utmost importance 

that the Unitod Nations should by a public appea.l or through diplomatic cha.nnels wnrn -
the neutral ooimtrios o.gcdnst granting o.sylum to tho nationa.ls or the Sta tea of tho 

Axis who before or nfter tho end of tho war should try to find retugo on their 

territories. 

◄ 
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2. Evon if thore will be a oolleotive warning of the noutro.l States, many 

offenders will mano.go to osoapo to noutral oountrios or to remote ond less interested 

Allied States. 

For these oases it is nooessary to find a new and rather axoeptional solution 

whioh, if it is to be officiant, must be agreed upon boforo the end of tho war. It 

must be aooepted first by the Unitod Nations and thon submitted to tho neutrals. At 

the same time we must bear in mind that even thon it will bo difficult, if not altogothor 

impossible, to induoe tho neutral States to give up the o.pplication of tho oxisting 

extradition treaties. 

(a) Tho neutral States will oo probably more inclined to renounoe the applioation 

ot thoir extradition troaties in the oase of thoso oriminals who will be asked for by 

the International Criminal Court. If an Interno.tional Criminal Court will be creatod 

(as it appears from the results of the present negotiations), than the convention whioh 

will constitute its basis shall havo to oontain oertain provisions concerning the 

extradition of wo.r criminals (the Convention for tho Suppression of Terrorism accepted 

through tha initiativo of the L.N. in 1937 had similar provisions). The signatories 

of this treaty will be bound by its terms rolating to tho extradition and will deliver 

war oriminals without regard to the existing oxtradition troaties. It should be 

expeoted that also neutral Statos would aooode to this Convention, particularly if 

tho Intornationo.l Criminal Court should be entrusted with tho prosooution of all 

oftenoes against International Public Order. But evon it +,he noutrals would not aooodo 

to this Convontion thoy would most probably comply with the request for the extradition 

of a war criminal if it oame .:!':-an tho International Criir..i.no.l Court. 

(b) As far as thoso war criminals are conoorned whoso prosecution will bo in the 

competence of the individual Sta.toe, it 'Will bo necessary that the Allied States 

oonoludo a speoio.1 oxtro.dition treaty which would stipulo.to unified provisions for the 

extradition of war criminals. 

It will bo necossary to make it possible also for neutral Sto.tos to o.ooedo to this 

Convention. I beliovo that this can bo aohievod only whon the spooial oxtrndition 

convention will bo oonnooted with tho convention for tho oroo.tion of an International 

Criminal Court. 
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The extradition from neutral and Allied States should be governod by the following 

prlnelpleaa 

(i) The provisions relating to the extradition of war criminals will not mean a 

ohange of the existing international law of extra.di tion whioh will remain 

valid as f'ar as other orimes are oonoermd. For this reason - with the 

exception of wo.r orimes for whioh the penalty is ceath - tmir validity 

should be limited to the period of' three years. As far ae war crimes for 

whioh the death ?Onnlty is imposed p.re oonoerned, a longer time-limit should 

be rooommended. 

(H) 

(iii) 

The extradition will apply to all war orimes. 'Ihe definition of war orimes 

is the same as in Chapter IV under 1. The extradition oan be granted only 

under tho oondition that aooording to tho laws of the requesting States 

valid at the time of the requisition, the aot for whioh the extradition is 

asked is punishable by death or by tho penalty of deprivation of liberty for 

two years or moro. 

War orimos oan nover bo oonsidored as orimes of a poli tioal nature ( 11pol1 tioal 

offonoos 11 ). 

The requested State oannot refuse tho extradition on those grounds. 

(iv) Tho same applies to military offences. The requested State oonnot rofuso 

the oxtradition of the offender booause ho is sought for an offence whioh 

is of a military ohnraoter. 

(v) The requested State shall not doolino to extradite a parson olni100d only 

because suoh par son is a national of the reqwsted State. 

(n) When a requestod Sta.to reooives sovernl requisitions for the extradition ot 

the so.me person for tho snme o~ difforont offenoes it will prooood in tho 

following monnors 

(n) if it roouivos tho requisition or ono or moro Statos and that of tho Intor­

national Criminal Court, the requisition of tho Intornationnl Criminal Court 

will hnvo priori tyJ 

(b) if 1t r oooivos roquisitione from two or moro Stntos, tho roquostod Stnto, 

having takon th nooossary steps, roports tho oaso tc tho International 

Criminal Court. 

•• 
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(viii) 

.. 14 • 

In order to respect the ru~.e "non bis in idem" the requested State may 

deoline to oxtradi te a war criminal claimed if he had been prosecuted or 

oonvictod for the same orime for which the extradition is asked and aoquitt.ed 

or convicted. 

The postponemant of the extrad:.tion is possible only when the war oriminal 

has been convicted and has to servo his penalty fo~ another crimo than tho 

one for which he is to be extrac.Hed. This o.pp~.ies only under the 

condition that this penalty is higher than tho m!nimum penalty which oan bo 

imposed for tho crime for which 'lho extrndition was asked. 

(ix) The requestod State before it grants the extraditio:i oan - if there are 

doubts whether tho requisition concorns a war crime - ask for the decision 

of a speoio.l senate of the International Criminal Court. 

State is bound by this decision. 

The Princtplos of the Extra.dition Procedure 

'lhe requested 

(x) The oxtra.dition procedure should be as simplo as possible. 'Iha extradition 

will be effected dirootly bot.roan the competent organs of the requesting and 

tho reqwsted Stutes. Tho extradition should be in the competence of a 

special organ which would deal with all questions relating to the dolivory 

of war crimine.Is, 

(xi) In tho requ:i.aition there should be the description of the person (for the 

purpose of its identifica.tion); a doc!nration tha.t a warra.nt of a.rrost or 

other document of' equivalent importnnoe has boon issuodJ o. sta.tement of 

tho war crimes for which it is int.ended to prosecuto tho person claimed, 

together with tho punishloont which may be i rep?sed for suoh acts by tho law 

of tho rogues t:.ng Stnt01 

(xii) 

(xiii) 

Arter receiving the roquis i ~ion tho ~equestod Stato will undertake all what 

is nooessnry for the sp eody a.pprohonsion of tho wa.:- criminnl and for tho 

do 11 vary of his prope rty. 

After rocei vlng tho roquisft ion a.Di aftor the nppreho nsion of tho wnr 

criminal the requesto, Sta. to in a specia.l proceduro dooidos about the 

extra.dition. 
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In this prooed ure que eti ons oonoerning the identity or the ottender, the 

question whethor the same person has not been p\Ulished tor the same on.me· 

tor which he should be extradited and whether the orime oonoerned belongs 

to the oategory or war crimes are dealt with. 

Ir during the prooedure it is decided that the requisition is justified ant 

that the extradition should be granted, it will take place illllD8diately. 

At the same time the property or the war oriminal is delivered to the 

requesting State. 

(xv) The requested State cannet refuse the extradition of a war criminal on the 

grounds that he is to be tried by a special court created for the proseoution 

and p\Uliahment ot war criminal e. 

VI 

Conolusions 

1. Among the conditions imposed upon the defoated powers in consequenoe ot the 

unconditional surrender there should be detailed provisions relating to the 

delivery of war oriminals and guaranteeing to the full extent their trial 

before ordinary or extraordinary tribunals or the United Nations or before 

the International Criminal Court. 

2, Aooording to these conditions the German Oovernma nt should undortake all 

legal steps for the execution or the provisions role.ting to the punishment 

and dolivory of war oriminalsJ 

3. The Govornments of the neutral States should be warned either by a publlo 

appeal of the responsible representatives of the United Nations or through 

diplomatio ohanne ls against granting asylum to tho nationals of the defeated 

nations who have oonmittod war oriioosJ 

•• Already before the ond of tho war the Uni tad Nations should aooept a 

convention relating to an International Criminal CourtJ 

6. Thie doc\.UMn.&. <J houl bo presontod to tho neutral States in order to aeoure 

thoir nocoseion, 
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6. Alroady bofore tho em ot the war the Unitod Nations should aooept a 

oonvontion rogulating tho oxtradi ti.on of' war oriminals whioh will take ret'uge 

in thoir territory or nou tral torri tory J 

7. This convention sb>uld apply only to war orimos, and it :should be prosonted 

to tho Govorruoonts of tho noutrals St.atos in view ,,r soouring their aoooS1ionJ 

8, This oonwntion should be oonnootod with the oonvontion relating to tho 

Intornational Criminal Court. 
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INTERNATIONAL c01 n ISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 

-----------·-----

~fomorandum on tho ostablishmont of an International Tribunal 

( by Dr :II. de BAER) 
BELGIUM. 

Wo all agre e that war crime s should bo punished by National Courts ,·rhonovor a 

Un::: i;oe Nations' Court has jurisdiction to try tho criminal. But thoro scorns to bo 

L1stancos where tho importance of_ tho caso demands tho prostigo of an Intcrnatio:'lal 

Court rather than a trial by a ational Court ( e .g. Mussolini, Hitler, otc ••• ). 

Thero aro also instances whor e tho circumstance that tho accused has cormni tted crimes 

in several countries makes a trial by an International Court or by an inter-Allied 

Court profo)"able to a trial by a purely National Court. Finally thoro arc casos whore 

no Allied Court will have jurisdiction (namely for criroos commi ttod within Axis 

territory), fo soma countrie s havo not yot extended tho jurisdiction of their National 

Cou~ts to criroos committed abroad by foreigners. 

National Courts will also find somo difficulty in laying hands upon 7-ho ~1: rn•;_nal s. 

Tho Chainnan's report is based on the assumption that tho United Nations can J.ny hands 

upcn the criminals and bring thorn for trial before their Courts. But this w.i. 11 not 

bo an oasy matter for if during tho occupation of Germany, Gorman law is to bo 

r 3spoctcd in conformity with tho proscriptions of tho Haguo Convontions and tho British 

Manual of Military Law (section 364), tho German Courts will bo justified in refusing 

t '· o ox tradi tion of their mm nationo.ls. 

But l ot us ovon suryposo that legislation has boon passed extending tho jurisdiction 

of Nationa l Courts to crime s committed abroad by foreigners, l o t us suppose that t ho 

Allj od Court can l o.y hands on the accusod, the question arise s how this Allied Court 

will obtain the nece ssary ovidonco , the presence of Gorman witne sses, otc ••• and in 

this r e spe ct it sooms tho.t intcr-Alliod Courts functioning within Axis countries would 

n·)t oxpor i o nce tho same difficultie s. 

I am i n co plot o agr e rront with tho Chairman when he wri t os that the vast majority 

of crimo s corrmi tted by enemy ne. t i one.ls within Uni tod Nn t i ons t orri tory e.ro within the 

juri sdiction of Courts of tho United No.tions, but I do not very woll undo rstnnd tho 
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7 lines on po.go 4 of tho roport beginning with tho words "Undoubtedly, mo.ny ntrooious 

nots" and finishing vri th tho words 11 rccognisod by no.ti onal lo.ws". 

In this r espect I uould liko to point out tho.t acts commit-rod within onomy 

torritory will not como within tho scope of jurisdiction of most of tho United Nations' 

Courts unloss tho legislation or co.ch ono or thom is extended to givo to homo Courts 

jurisdiction to try crimes committed abroad by f'oroignors. 'Ihis will certainly bo 

tho caso in rospoct or crimo s committod ago.inst nationals of tho Unimd Nations who, 

have boon d0portod into Gormony for forced labour. 

As to act s committed by membors of onomy O.rn¥3d forces in conne ction with tho 

conduct of hostilitios, I o.groe with tho Cho.irman thnt tho coumandors of Unitod Nations 

Forces mny punish thorn o.s orronoos against tho lo.ws of wnr whorovor they may bo 

oomrni ttod. I do not bolie'Te howovor that suoh e.otion of u milito. ry co!llllo.nder, 

administe ring martial la.w, would bo justifiable whenever tho crimes ho.d boon committed. 

In oothar words I vo ry much doubt whoth0r tho oommo.nder of, lot us so.y, a French 

army marching into Germany in 1943 or 1944 would bo justified in punishing tho 

oonmandor of o. Gorman intornmont co.mp who had, in 1940 or 1941, tortured French 

prisoners of wo.r in Gonnany. 1he jurisdiction in .Aili t ary Courts in this rospoct 1s 

justified by tho nocossity to protect tho rights o.nd so.fety of tho troopss mnrtial 

law may only bo administored in tho co.so where th0 actuo.1 safety of tho Forces would 

bo joopardhed by the lo.ck of immodiato trial o.nd punishment. Tho somo applies to 

inho.bitnnts of Axis countries who he.vo committed crimes o.gainst Allied Nationals: 

thus in 1919 an Alliod Court in Rhineland was justified in o.asuming jurisdiction to 

try any inhabitnnt who ho.d o.ttaokad, harrood, injured or robbed an Allied soldior trere, 

but had no jurisdiction. in r espect of those soma inhabitants, for crimes or violations 

of tho lnw of wnr which they might previously ho.vo commi t tod agai nst the populo.ti on of 

ocoupiod Belgium, o.t the time whon they woro in that country. This wns oxpr4ssly 

stated in art.6 of t ho nni stico Terms of 11 November, 1918. Thorofor o , if an 

inhabitant had boon accused of such a crime, ho ohould have boon sent to tho Leipzig 

Court, by virtue of tho o.grooroonts of -tny-July 1920, to bo tri ed t ho r o. 

I r ospoctrully submit t hat it is not for the snke of o. somowhat theoretic .1 

universality that I run in f o.vour of an International Crlmino.l Court, but rrninly to 

, 
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ensure the punishment of crimes for _,,hich, in the actual state of legislation, no other 

court than an Axis court has jurisdiction. 

As to the law which the International Court should apply, in order to oonfonn with 

the maxim "nullum crimen sine lege" and thus avoid retrospective application of a new 

criminal code, it would suffice to provide that no act may be tried as an offence unless 

it is specified as a criminal offence either in the national law of the accused, or in 

tne law of his residence at the time of the commission of the crime, or in the law of 

the place where the crime was committed . 

29 July, 1943. 
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INTERNATIONAL CO: '-.t ISSION FOR PENAL RECO NSTRUCTION AND DEVELOPMJWT 

,.femorandum on the establislrnent of an International Tribunal . 

(Dr J.l . de Moor) 

(HOLLAND) 

In respect to Sir Arnold . oNair's expo•e of this question I should like to make 

the following remarks: 

I , Opinions on this point have gradually ohanged. In the first two years of this 

war a large group, perhaps even a majority of those interested in this subject, took 

the view that the judging of war~orimes in its entirety should take place through the 

medium of an International Criminal Court. Another group, urged mainly by praotioal 

oonsiderat:1.ons, wanted to leave the trial for the greater part to the National Courts. 

They argued, in my opinion rightly, that the national courts are already 

competent to deal with a large number of war orim.es committed in their territory (as 

did Si:i.• Arnold .foNnir), that they are adequately equipped for the purpose, and that 

tl.ey are moreover more likely to satisfy the national sense of justioe rapidly and 

completely than any other. 

No doubt, every allied nation should havo to give the strot11;est poseio]g guaTantee 

of its absolute impartiality, but this could be arranged rather simply. For instance 

t'. .e fullest publioi ty of trio.l and the highest standard of the integrity and ability 

cf the national judges should bo insisted upon. 

On the other hand to deal with all war oriioos which amowit to thouannds and tens 

o~ :-•~c·. '!'Ulds would far e,tceed tho- ~ty of GZ1y lnterna.tional Court. Even in the 

most favourable ciroumstancos, iith a large numbeT of judgos sitting at the sruno time 

and in several oo\D'ltries, trials would drag on for yenrs. And yet speod is of the 

first lmportance . 

1oroover, there is the very real diftioulty of oo-ordino.ting tho diffor ent legal 

oodes •- and more partioularly the Anglo-Snxon and the Continental - for the jurisdiotion 

of t he International Court. 

I t hink those nr guments wero so strong, that now n very grea~ group of experts 

i s oon·ri oed , t hat all Vnr-Cri mo s which can be triod by 1..hinioipal Courts or t he United 
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Nations, slmould be judged by suoh Courts, in conformity with their laws, and that it 

should be left to the national regulations whether the National Courts should be 

military, oivil or mixed, so that a repetition of the r.rl.stake, made in this respeot 

in 1919, should be obviated. 

II. In oonneotion with the above mentioned, it should be pointed out, that several 

of the Governments of the United Nations are already oooupied in meeting a ·serious 

objeotion oonneoted with the judging of war-crimes by nation 1 courts, and that is 

that in many oountries these Governments were not empowered to judge crimes committed 

outside their own territories, for instance in German concentration camps. 

International Law does not forbid such an extension of the competency of national 

courts of justice, even with "retrogressive effeot"; neither do some national 

legislatures,! know of. 

III. There is something more that makes the judgment of the great majority of the 

war-criminals b? national courts more acceptable and advisable. I mean the so-oalled 

"Faotfinding Commission", as proposed by Lord Simon in the House of Lords on· the 

28th September, 1942, and on the 7th September·, 1942 by President Roosevelt and 

~ Churohill. 

They declared that it was intended to set up with the least possible delay a 

"United Nations Commission for the Investigation of War-Crimes'', whose task it would 

be to oollect evidence of war--crimes already during the war, and to te.Jce steps to 

produce the criminals for trial. 

If it is the intention to take the last words in a broad sense, then tmre are 

indeed great possibilities here in . 

For then this Commission would not only have to consider which particular oases 

shall be heard, and whether there is nlready sufficient evidenoo, or if such evidenoo 

requires amplifying; but, among other things, it would also have to decide in how far 

an eventual appeal to the Plea of Superior Order would mako the trial by a National 

Court advisable. This latter would have the advantage thn.t a certain unity would 

have been achieved in respect of such a mo.ttor of prinoiple, even without any alteration 

having been made in this connection to the national l egislations. In o.ddition, 80 
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long as an International Court does not exist, it would be obvious that this oommiosion 

would have to decide - in the event of concurrent oompetenoe - which one of the United 

Nations would be designated for the trial. 

·. ith respect to those cas~ which have already been sufficiently investigated 

before the Armistice, the Commission could hand a List containing the names of the 

suspects to the Allied Governments in order to ensure their being handed over 

immediately, actual hostilities had come to an end. With regard to charges whioh 

might come in and would have to be investigated later, the Commission would obviously 

have to possess the authority independently to traoe the suspects in the occupied and 

ex-enemy territories, there to collect the requisite evidence, hear witnesses and 

prepare the oases for judgrent by the National Courts, and if necessary also to 

demand the extradition of the suspects, in order to hand them over to such Courts. 

The Allied Council for Control of Germany proposed in the •~emorandum of the 

Post-War Policy Group of Conservative M.P. 's and Peers might be linked up with this. 

But the War Crimes Commission would have to retain its complete independenoe, am if 

possible would even hnve to have itr own tracing and police services, 

arrangement with the "neutrals" would have to be set up. 

A speoial 

In this way the United Nations Commission for the Investigation of War Crimes 

would assume the position of a great INTERNATIONAL PUBLIC PROSECUTING OFFICE, (Un 

grand parquet du Prooureur-Gen6ral International), When that had been instituted, 

the question of the punishment of far Criminals, ,vould at any rnte to a oon11derable 

extent, be solved, nm in this manner, a compromise would be found: "the prose out ion 

of war-criminals being on o.n inte rnational basis and the judgment on a. na.tional". 

IV. Nevertheless even so, there will remain always oases which can better bo tried 
or 

before an international court. I meo.n those oases in which the whole world,/in every 

case, many united nations, are interested. Those are the oases of the heads of State 

and of the loaders of the Nazis und the Fa soi sts and of the German Army, who oom,n.1 tte1 
o~ orde r ed tho most terrible war crime s, 

The Court could have then , in my opinion, (as is proposed by Commission I of the 

London Internationo.l Assembly) jurisdiction on tho following oe.togories of war orlmell 
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(a) crimes in respect of which~ United Nations' Court has jurisdiction 

(e.g. "rimes committed in Germany against Jews and stateless persons 

and possibly against Allied nationals), 

(b) orimes in respect of which a United Nations' Court has jurisdiction but 

which the State concerned elects not to try in its own Courts (for reasons 

such as the followings 

where a trial in the country concerned might lead to disturbances, 

where a Municipal Court 'rould find it difficult to obtain evidence) J 

(o) crimes which have been c0111!Ilitted or which have taken effect in several 

countries or against nationals of different oountriesJ 

(d) crime13 committed by Heads of StatesJ 

Other questions would still have to be settled, such as language, composition of 

the Court, the procedure to be follot{8d and the material law to be applied. -·-· These 

are all exceptionally difficult problems, ,1h:1.ch still require some work and sifudy, 

even though we have some models, for instance in the project submitted by the 

International le.w Association at Vienna in 1926, and in the Scheme for an International 

Court of Justice presented by the League of Nations in 1937, at the Conference regarding · 

the Repression of Terrorist Deeds. 
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