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reasons-for reaching the result of acquittal. l reserve the right, therefore, to 
file a separate concurring opinion on Counts I and V.(1) 

" As to Count 111 of the Jndictment, I respectfully dissent from that 
portion of the Judgment which recognises the defence of necessity as 
applicable to the fact proven in this case. It i my opinion, based on ~be 
evidence that the defendant have not established the defence of necesstty. 
I conclude from the record that Farben , as a matter of policy, with the 
approval of the T .E.A. and the members of the Vorsta nd, willingly co­
operated in the slave-labour programme, including utilis1tion of forced 
foreign workers, pri oner of war, and concentration camp inmates, because 
there was no other solution to the manpower problems. As one of the 
defendants put it in hi s testimony, Farben did not object because ' we simply 
did not have enough workers any longer ' . lt was generally known by the 
defendants that lave· labour was being used on a large scale in the Farben 
plants, and the policy wa tacitly approved. lt was known that concentra­
tion camp inmate were being used in con truction at the Auschwitz Buna 
plant , and no objection wa rai ed. Admittedly, Farben would have pre­
ferred German worker rather than to pursue the policy of utilisation of 
sla e labour. Despite this fact, and despite the existence of a reign of terror 
in the Reich, 1 am, nevertheless, convinced that compulsion to the degree of 
depriving the defendants of moral choice did not in fact operate as the con­
c\u ive cau e of the defendants' actions, because their will coincided with the 
governmen ta l olution of the situation, and the labour was accepted out of 
de ire to, and the only means of, maintaining war production. 

" Having accepted large-scale participation in the programme and , 
in many in tance , having exercised initiative in obtaining workers, Farben 
became inevitably connected with its operation, with all the discriminations 
and human mi cry which the system of detaining workers in a state of 
ser itude entailed. The cruel and irihuman regulations of the system had 
to be enforced and applied in the working of slave labour. The system 
demanded it. Efforts to a meliorate the condition of the workers may 
properly be con idercd in mitigation , but I cannot accept the view that persons 
in the positions of power and influence of these defendants should have gone 
along with the lave-labour programme. 

'· Those who knowingly participated in and approved the utilisation of 
lave labour withi n the Farben organis:1. tion hould bear a serious respon­

si bility a being connected wi th and taking a consenting part in war crimes 
and crimes again t humani ty as recognis~d in Control Council Law No. JO. 

" I concur in the convict ion of tho e defendant who have been found 
guilty under Count 111 , but the re ponsibility for the util:s:ition of slave labour 
and all incidental toleration of mi treatment of the workers hould go much 
further and should. in my opinion, lead to the conclusion that all of the defen­
dants in thi ca e are guilty under Count 11 r, with the exception of the defen­
dants von der Heyde, Gatti neau, and Kugler, who were not members of 
the Vor land . J, therefore di ent as to this aspect of Count II r, and reserve 
the right to fi le a dis enting opinion with respect to that part of the Judgment 
devoted to Count 111."(1) 

( 1) At the time of going to pre s, th is opinion had not been filed . 
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(xv) Sentences. 

The sentences imposed were all terms of imprisonment. Each convicted 
m?n _was allowed credit for periods of time already pent in cu tody and 
this involved for llgner and Kugler immediate release ince 1he entences 
imposed were less than the time already spent in prison. 

The sentences impo ed were a follow 
Carl Krauch 
Hermann Schmitz 
Georg von Schnitzler 
Fritz ter Meer 
Otto Ambros 
Ernst Buergin 
Heinrich Buetefisch 
Paul Haefliger 
Max llgner 
Friedrich Jaehne 
Heinrich Oster . . 
Walter Duerrfeld 

Six year . 
Four year . 
Five yea r . 
Seven years. 
Eight yea r . 
Two years. 
Six years. 
Two yea r . 
Three year . 
One and one-half year . 
Two year. 
Eight year·. 

Hans Kugler 
At the time of going to press these 

by the Military Governor. 

One and one-half yea rs. 
sentences had not been confirmed 

8 . NOTES ON THE CASE 

1. ECONOMIC OFFENCES AS WAR C RIM ES 

The Tribunal's general treatment of Count 11 of the Indictment is referred 
to in the notes to the Krupp Trial, later in this volume.(1) 

2. HAG E CONVENTIO , 0 . IV NOT APPLICABLE TO THE 0c PATIO!'-/ Of 

AUSTRIA AND TH E S DETENLA D 

The Tribunal acting in the / .G. Farben Trial ruled that, whatever were 
the moral rights involved, it had no j risdiction to try offences aga in t 
pro"<:rty committed in Austria or the Sudetenland ; uch acts " would not 
constitute war crimes, a the incidents occurred in territory not under the 
belligerent occupation of Germany. "(2) 

While not stating its reasons for so deciding, the Tribunal which 
conducted the Krupp Trial held that it had no jurisdiction to try an a lleged 
offence involved in the acqui ition of the Berndorfer plant in Au tria by the 
~rupp firm.(3) A dissenting opinion by Judge Wilkin took the oppo ite 
view on the ground that the act, if proved, would con Lit ule a wa r crime · 
the International Military Tribunal had held that ' The in a ion of Au tri~ 
was a premedita ted aggressive step " a nd had found that the laws and 
customs of war were applicable to Bohemia and Mora ia which, according 
t? ~udge Wilkin , were occupied by the Germans in a manner sufficiently 
st'!'tlar to that used in Austria to make the ame law and customs applicable 
to that country.(4) 

( 1) See pp. 159- 166. 
(") See p. 42. 
(3) Seep. 140. 
( 4) See pp. 151 - 153. 
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The International Military Tribunal has taken the view that crimes 
against humanity were committed in Austria. For instance, of the accused 
v;->n Scbirach it Judgment said : 

" Yon Schirach i not charged with the commission of war crimes in Vienna, 
only with the com mi ion of crimes against humanity. As bas already been 
seen, Austria wa occupied pursuant to a common plan of aggression. Its 
occupation i , therefore, a ' crime within the jurisdiction of the Tribunal,' 
as that term is u ed in Article 6 (c) of the Charter. As a result, ' murder, 
extermination, en \avement, deportation and other inhuman acts ' and 
' persecution on political, racial or religious grounds ' in connection with 
this occupation con titute a crime against humanity under that Article."(1) 

The Tribunal before which the /.G. Farben Trial was held, however, 
adopted the rul ing of Military Tribunal IV in its Judgment in the Flick 
Trial concerning the cope and application of Control Council Law No. 10, 
Article ll (c) ( Crimes Against Humanity), in relation to offences against 
properly. The ruling referred to laid down in effect that offences against 
industrial property could not constitute crimes against bumanity.(2) 

3. C RIM£S AG AI T PEACE 

Seep.168. 

4. MEMBERSMIP I C RI MINAL ORGANISATIONS 

In its Judgment , the Tribunal set out the law, as laid down by the 
International Mil itary Tribunal, relating to membership in criminal organisa­
tions and proceeded to apply that law to three accused, arriving at the final 
finding of not guilty as to each. The Tribunal 's reasoning is not analysed 
here, since the whole question of membership will receive treatment in 
Volume Xlll of thi series. 

5. THE PLEA THAT THE INTER NATIONAL LAW APPLY1 NG TO ECONOMIC OFFENCES 

I OCC PI ED TERRITORI ES IS VAGUE AND OBSOLETE 

Considerable reliance was placed by the Defence in the Flick , / .G. Farben 
and Krupp Trials on the argument that the international law relating to 
economic offence in occupied territories is vague and largely uncodified 
and has been rendered obsolete by the coming of " total war," which 
includes a highly developed economic warfare. 

Thus the Defence in the Krupp Trial claimed that : 
" The judgment by legal tandards of cases of spoliation is extraordinarily 

difficult, beca use there is not either in the Hague Rules of Land Warfare, 
in literature, in the judgments so far pronounced in Nuremberg, in the 
Indictments or in the Pro ecution Trial Briefs any clear definition of the 
concept of spoliation either from the point of view of penal law or from 
that of Jnternational Law .. . . 

" The provi ion of the Hague Rules of Land Warfare can be interpreted 
only in light of the development of modern warfare. 

. " From thi it foUows that, when private property and particularly 
industrial work in occupied territories are concerned, the provisions of the 

( 1) British Command Paper, Cmd. 6964, p. 111 . 
( 2) See pp. 41-42 of the present volume and pp. 48-51 of Vol. IX. 
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~ague Rules of Land Warf~re of 1907 ~nnot be applied literally. Every 
kind of law, and_ thus especially Internattonal Law, depends on historical 
devel~pment, which might result in their relaxation or in the restriction 
of their scope. . . . 

•~ It can be stated now that the case of total war and the occupa tion of 
en~!re countrie~ was not provid~d for by the Hague Rules of Land Warfare ... 

!here are m total economic war not only the purely military nece itie 
an~ mtere~t~ of the army of occupation, but these conceptions extend al o, 
as necess1t1es of the war,' to economic necessities and interest . Economic 
and ~ilitary necessitie_s can ~o longer be eparated and in total war they go 
hand m hand . . Certamly this consequence is hard for the private property 
and the factories of the occupied territories. But is it not much harder 
and much sadd~r, that through the blockade and a ir raids, although th; 
Hague Regulations for La~d Warfare include the civilian population, 
total war lets women and children hunger and die ? ... 

"Jf one fails to find a clear definition in the books on international law 
of th_e ' requirements of war ' which the Hague Rules on Land Warfare 
mentions, one should not be amazed since these books were written before 
we knew total war." 

The Defence in th / .G. Farben Trial presented a somewhat similar 
argument. Counsel quoted the following passage from the Judgment of 
the International Military Tribunal : 

" These orders, then, prove Doenitz is guilty of a violation of the 
protocol.(1) 

'.'. In view ?fall of the fact s proved and in particular of an order of the 
·Bnttsh Admiralty announced on 8th May, 1940, according to which all 
~essels sho~ld be sunk at sight in the Skaggerrak, and the answers to 
mterrogatones by Admiral Nimitz sta ting that unrestricted ubmarine 
warfare was carried on in the Pacific Ocean by the United States from the 
first day that nation entered the war, the sentence of Doenitz is not 
assessed on the ground of his breaches of the international law of ubmarine 
warfare. " (2) 

Counsel continued : 

"This sentence states nothing less than that a violation of international 
l~w ~nnot ~ punis~ed if former enemy countries committed an analagous 
v1olatJ~m of mtern~t1~nal law, even if merely towards an ally of Germany. 
What 1s the legal s1gmficance of such a statement? Obviously it does not 
assert _that the violation of i!1ter_nati~nal law committed by both ' ide proves 
the ex1st~nc~ of a usa~e which mvahdated the violated international treaty, 
because 1t 1s express1s verbis stated that international law was violated 
and the opini~n o~ the Tr_ibunal is laid down as to bow proper conduct i~ 
accordance with mternatJonal law could have been observed. On the 
cont~a1:)', it asserts that the objection ' tu quoque ' is, of course, 
adm1ss1ble. . . . · 

" The decision in the case of Doenitz bas, moreover, a further special 
significance for. the present trial. The acquittal of Doenitz acknowledges 

( 1) I.e., the Naval Protocol of 1936. 
(2) See British Command Paper, Cmd. 6964, p. 109. 
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. The same applies to the war m t e 
that total w~r wa carn~d d~n ~t :f ~re the International Military Tribunal 
air. Goenng wa _n~t in 't~ G man Luftwaffe, he led the detachment 
because, a ~enera~1s ,mo o t e erir offensive against England in 1940, 
of fighter a1rcr~ft m the G~r7~~ a were committed against the Hague 
although in th1 ca e too v10 a ion\ all offences committed in the war 
Regulations of ~an_d Wa~fare .... f .e., . total war were not included in 
at ea or in the air in the interests o wa~ing ~ ,. 
the Indictment, becau e the Allies committed the same o ences. . 

Coun el quoted, inter alia, the foll_owing passage _from The J~ternatwnal 
Economic Law of Belligerent Occu/Jat,011, by E. H. F1elchenfeld . d 

" )f one con ider the treatment now meted out to ene~y ~rope;ty :~s 
civilians in belligerent countrie. and ;°c•:~,~=~;\~fi~~~;~~ 1:e~~~:es" p;o~ided 
the conc\u ion that the_ protection o . , r ·ted survival rather than the 
by the Hague Regulation ' becoming_ a ':-!'' 
expre ion of univer al trend and practices. . 

' Thus ,, said coun el " the trained observer could not but be uncei~un 
in hi leg~\ conclu ion and , in view of the practice of total ~var n~w m~ 
introduced by the nation on both sides, could not be conscious o wrong 
doin if he acquie ced in the in tructions and method . of th~ g~ve~~ment 
in 0 ;der to exploit the economic potential of the occupied temtones. 

Defence coun el wo und up hi argument on this point as follo~s : 

" If the H ague Convention is applied lit_erally, the~ the occupy~ng _P?dw~; 
would have to make of the occupied territories a ~a_rad1se where th~ ~d1v1 u~ 

n·o freedom of per on and property, a cond1t1on unknown e1t er _to~ e 
~cJpying or to the occupied state since the change over to the totahtanan 

ystem ." . . • d 
The a ttitude of the Pro ecution wa ind1ca~ed in the following wor s 

taken from their clo ing peech in the Krupp Tnal : 
" It is of cour e, true that the laws and cu toms of war _can be and are, 

from ti~e to time, modified in the light of the actual practices followed ~y 
civilis3d nation generally . But it does not follow from the fact t~at ID 

this last war on both side bombs were dropped and torpedoes fired 1~ faJ 
greater volume than ever before in history, that ~ermany was ~nt1tle 
unilaterally to abrogate the laws of war relating to belhgerent occupatton. • • • 

" It ha al been suggested that international law is_ a vague and 
complicated thing and that private indu triali t houl~ be g1_ven the benefit 
of the plea of ignorance of the law. Whatever_ weight, tf any, such a 
defence might have in other circumstanc_es ~nd with _othe_r de~endants, we 
think it would be quite prepo terous to give 1t any we1_gh_t ID th1_s case. We 
are not dealing here with small bu inessmen, un oph1 llcated in the ways 
of the world or lacking in capable legal counsel. Krupp was one_ of t~e 
great international indu trial institution wi~h ~umero~s connecttons _m 
many countrie , and constantly engage~ m mt~rnallonal commercial 
intercour e. A was aid in the Judgment 111 the Fhck case, 

. re pon ibili ty of an individual for infractions of internatio?al 
\aw is not open to question. In dealing with property locate~ ~uts1de 
hi own tale, he mu t be expected to ascertain and keep w1thm the 
applicable la, .' 
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'' It is quite true, of course, tha t in the field of international law, ju t 
as in domestic law, many questions can be a ked on which there is much 
to be said on both sides. But the facts established by the record here fall 
clearly within the scope of the laws and customs of war, and the language 
of the Hague Conventions, and we think there is no lack of charity in holding 
the directors of the Krupp firm to a knowledge of their clear intendment."' 

The United States Military Tribunal trying the / .G. Farben Trial ha 
shown a willingness to admit that changing international custom may 
render a rule of law obsolete and so take away its obligatory nature. " A 
custom is a source of international law, cu toms and practice may change 
and find such general acceptance in the community of ci iii ed nations a 
to alter the substantive content of certain of its principle .' {1) "Technical 
advancement in weapons and tactics used in the actual waging of war •· 
may have rendered obsolete or inapplicable certain rules relating to " the 
actual conduct of hostilities and what is con idered legitimate warfare. "(2) 

Similarly, the Judgment delivered in the Flick Trial tated that certain pecified 
technical development occurring ince 1907 " make plain the nece ity of 
appraising the conduct of defendants with rela tion to the circum ta nc 
and conditions of their environment. Guilt, or the extent thereof, may not 
be determined theoretically or abstractly. Reasonable and practical 
standards must be considered. " (3) 

Such considerations, nevertheless, did not serve to acquit Flick of guilt 
in connection with the Rombach plant (4) and the Tribunals acting in the 
/.G. Farben Trial and in the Krupp Trial, explicitly and tacitly re pectively, 
rejected their application to the protection afforded by the Hague Convention 
to property rights in occupied territories.(5) The plea ba ed on the alleged 
vagueness of the relevant law was also explicitly rejected by the Tribunal 
acting in the /.G. Farben Trial,(6) and an argument ba ed on its alleged 
obsolete nature was rejected in the Milch Trial. (7) 

6. JUDICIAL OTICE IN WAR C RIME TRIALS 

In the course of its Judgment, the Tribunal referred to •· a matter of 
history of which we may take judicial notice. "(8) Application was thu 
made of Article IX of Ordinance No. 7 (9) of the United State Milita ry 
Government which binds the United States Military Tribunal : 

"Article IX. The Tribunals shall not require proof of fact of 
common knowledge but shall take judicial notice thereof. They hall 
also take judicial notice of official governmental document and report 
of any of the United a tions, including the act and documents of the 
committees set up in the various Allied countries for the inve liga tion 

( 1) See p. 48. 
( 2) See p. 49. 
(") See Vol. IX of lhese Reports, -p. 23. 
( 4) Ibid., p. 23. 
(•) See pp. 48--49 and 133- 134 . 

• ( 6) See p. 49. For an earlier example of this I pc of plea, see Report of the Peleus Trial 
m Vol. I of these Repons, pp. 8, 11 , 14 and 15. 

e) See Vol. VII, pp. 44-5 and 64-5. 
( 8) See p. 45. 
( 9) See Vol. m of these Reports, p. 114. 
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of war crime , and the records and findings of military or other 
tribunals of any of the United a tions." 

Specific provision regarding judicial notice appear in certain other 
in trument governing war crime courts. For instance, Article 21 of the 
Charter of the International Military Tribunal makes the same provisions for 
that Tribunal as doe the text quoted above for the United States Military 
Tribunal . 

Regulation 8 (iii) made under the British Royal Warrant, Army Order 
No. 81 of 1945,(1) under which war crime trials by British Military Courts 
are held, simply state that " The Court shall take judicial notice of the 
laws and usages of war." It should be added, however, that Rule of 
Procedure 74 made under the Army Act, which according to Rule of Pro­
cedure 121 and Regulation 3 of the Regula tions made under the Royal 
Warrant is applicable to tria ls under the Warrant, provides that "The Court 
may take judicial notice of all matters of notoriety, including all matters 
within their general milita ry knowledge. " It may be thought that 
Regulation 8 (iii) wa written into the Regulations in order to remove any 
doubts which may ha ve exi ted as to the question whether or not the laws 
and cu tom of war mu t be proved by expert witnesses before British 
war crime courts. It could be mentioned here that, even so, the Defence 
in the Be/sen Trial before putting forward the suggestion (which was accepted) 
that Professor Smith should appear as a Defending Officer,(2) had previously 
requested that he be called as a'I expert witness on international law. Since 
the Defence abandoned this latter request the Court was not called upon to 
rule upon it, but it i clear that any Court will take judicial notice of the 
law which it applies and that the production of expert evidence on such 
law would not be neces ary. 

( 1) See Vol. I, p. 105. 
\ 2) See Vol. II 01 this eries, p. 69. 

CASE No. 58. 

THE KRUPP TRIAL. 

TRIAL OF ALFRIED FELIX ALWYN KRUPP VON 
BOHLEN UNO HALBACH AND ELEVEN OTHERS 

UNITED STATES MILITARY TRIBUNAL, NUREMBERG, 

17TH NOVEMBER, ] 947-30TH JU E, 1948 

Liability for Crimes against Peace, War Crimes and Crimes 
against Humanity, Plunder and Spoliation, Crimes involving 
Prisoners of War and Slave Labour. 

Alfried Felix Alwyn Krupp von Bohlen und Halbach and the 
eleven others were aU. officials of Fried. Krupp A.G., 
Essen (1903-1943) and its successor, Fried. Krupp, 
Essen. The original enterprise of Fried. Krupp was 
founded in 1812. It was transformed into a corporation 
(A.G.) in 1903, which was succeeded in December, 1943, 
by an unincorporated firm, Fried. Krupp, Essen, in 
accordance with a special Hitler decree. These firms in 
turn constituted the family enterprise of the Krupp family 
and, together with their subsidiaries and other interests, 
are hereinafter referred to as " Krupp." The managing 
body of the Fried. Krupp, A.G., is referred to as the 
" Vorstand", and that of the succeeding unincorporated 
firm, as the" Directorium". 

It was alleged by the prosecution that the accused had 
committed Crimes against Peace, War Crimes and Crimes 
against Humanity, and participated in a common plan 
and conspiracy, all as defined in Control Council Law 
No. 10 of 20th December, 1945. These crimes were said 
by the prosecution to include planning, preparing, initia­
ting and waging wars of aggression and invasions of other 
countries, as a result of which incalculable destruction was 
wrought throughout the world, millions of people were 
killed, and many millions more suffered and were still 
suffering ; deportation to slave Jabour of members of the 
civilian population of the invaded countries, the employ­
ment of prisoners of war and concentration camp inmates 
in armament production and the enslavement, ill-treatment, 
torture and murder of millions of persons, including 
German nationals as well as foreign nationals ; and 
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plunder and poliation of public and private property in 
the invaded countries pursuant to deliberate plans and 
policies intended not only to strengthen Germany in 
launching its invasions and waging its aggressive wars and 
to secure the permanent domination by Germany of the 
continent of Europe, but also to expand the private empire 
of the Krupp firm. 

All the accu ed were found not guilty in so far as they had 
been charged with Crimes against Peace and with con­
spiracy to commit Crimes against Peace, War Crimes and 
Crimes against Humanity (Counts I and IV). 

Six of the accu ed including Alfried Krupp were found guilty 
under the Count charging plunder and spoliation (Count 
II), the six others were found not guilty under this 
Count. 

Finally, i ll of the accused, except one, were found guilty of 
having contrary to the provisions of international law, 
employed prisoners of war, foreign civilians and concen­
tration camp inmates under inhuman conditions in work 
connected with the conduct of war (Count Ill). 

The accused Alfried Krupp was sentenced to imprisonment 
for twelve years. The other ten convicted were sentenced 
to imprisonment for a period of time ranging from nearly 
three years to twelve years. 

The Tri~unal in_ its J_udgment ~ealt_ with a number of legal 
questions which will be outlined m the following report. 

A. OUTLINE OF THE PROCEEDINGS 

I. THE CO RT 

The Court before which this trial was held was a United States Military 
Tribunal ( o. JI l of the uremberg Military Tribunals) set up under the 
authority of La, o . 10 of the Allied Control Council for Germany, and 
Ordinance No. 7 of the Military Government of the United States Zone of 
Germany.(1) 

2. THE I DI TME T 

The accuse~ whose_ names appeared in the [ndictment•were the following 
twelve: Alfned Felix Alwyn Krupp von Bohlen und Halbach Ewald 
Oskar Ludwig Loe er, Eduard Houdremont, Erich MUiier, Friedrich 
Wilh~lm Jans en, Kad H~in_rich . Pfirsch, Max Otto Jhn, Max Adolph 
Ferdinand Eberhardt, Hemnch Leo Korschan, Friedrich von Buelov 
Werner Wilhelm Heinrich Lehmann, and Han Albert Gustav Kupke. ' 

_(1) For a general ~-count of t~e _United States Law and Practice regarding war crime 
trials held before_ M1h!ary Comm1ss1ons and Tribunals and Military Government Courts 
see Vol. HI of this scrie, pp. 103-120. ' 
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The Indictment filed against the twelve accused made detailed allegati ns 
which were arranged under four Counts. For the sake of convenience 
these four Counts may be generally described as follows : 

(I) Planning, preparation, initiation and waging aggre ive war. 
(2) Plunder and Spoliation. 
(3) Crimes involving prisoners of war and slave labour. 
(4) Common plan or conspiracy. 

The individual Counts made the following allegation and charge 

Count I-Crimes against Peace 
In the original Indictment filed all of the accu ed (1) were charged , ith 

having during a period of years preceding 8th May, 1945, committed Crime 
against Peace as defined in Article H of Control Council Law o. 10, in 
that they : 

(a) participated in the initiation of invasions of other countries and 
wars of aggression in violation of international law and trea tie , 
including, but not limited to planning, preparation, initiation, and 
waging wars of aggression, and wars in violation of international 
treaties agreements and assurances, 

(b) through the high positions they held in the political, financial 
industrial and economic life of Germany committed Crimes again t 
Peace by having been principals in, acces orie to, ordered. abetted , 
took a con enting part in, were connected with plan and enter­
prises involving, and were members of organi ation and group , 
including Krupp connected with the commi ion of Crime again ' t 
Peace. 

" The invasions and wars referred to above and the date of their initia­
tion ", runs the Indictment," were as follows: Au tria, 12th March, 193 ': 
Czechoslovakia, 1st October, 1938 and 15th March , 1939 : Poland, I t 
September, 1939 ; the United Kingdom and France, 3rd September, 1939 : 
Denmark and Norway, 9th April , 1940 · Belgium, the etherland and 
Luxembourg, 10th May, 1940 ; Yugoslavia and Greece. 6th April , 1941 ; 
the Union of Socialist Soviet Republics, 22nd June, 1941 ; and the nited 
States of America, I Ith December, 1941." 

In these invasions and war it was claimed, many million of people \\ ere 
murdered, tortured , starved , enslaved and robbed : countle number~ 
became diseased ; millions of homes were left in ruin : tremendou in­
dustrial capacity capable of raising the standard of living of people all er 
the world was destroyed. 

Tt was alleged by the Prosecution that the origin , development and 
background of the crimes which the accused committed, and of the criminal 
plans in which they participated could be traced through a period of o er one 
hundred years of German militarism, and one hundred and thirty-three year ­
embracing four generations of Krupp armament making. Throughout the 
entire period of preparation and planning for Germany· criminal inva ion. 
and wars (in the Second World War) and during the period of the actual initia­
tion and waging of such wars, the accused supported and appro ed the aim 

(') During the trial the Prosecution made a motion to amend the Indictment a 10 
eliminate the accused Kupke, Lehmann and von Buelow from ount I and IV. 

F 
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and programme of the Third Reich and of the NSDAP and placed at their 
service the prod uctive resources of Krupp, its prestige and its financial power. 
Thus Krupp had, a the principal German manufacturer of large calibre 
artillery, armour plate and other high quality armament, the largest private 
builder of U-boats and warships, and the second largest producer of iron 
and coal in Germany, contributed substantially to the ability of the Third 
Reich to wage its inva ions and wars of aggression. 

It was further alleged that the restriction which the Versailles Treaty 
placed upon the armament of, Germany were systematically circumvented 
and violated by Krupp in order to be ready to work for the German armed 
force a t the appointed hour without loss of time or experience. The name, 
pre tige and fin ancia l support of Krupp had been used to bring the NSDAP 
into power and to put into effect its announced programme of aggression. 
The programme of the azi Party had coincided with the aspirations of 
the Krupp firm to re-establish a powerful Germany, with Krupp as the 
a rmament cen tre. The accused and other Krupp officials whose co­
operation was needed for the accomplishment of the aims of the Four Year 
Plan h_ad been advised a to the purposes of the plan and participated in its 
execution_. The ~ rupp ~~'1:1 had . under the direction of the accused willingly 
ynchromzed_ a ll 1t ~cllv1ties with the German Government and its plans 

a nd preparations for rn va ions and wars. Each of the accused, during the 
period of their as ociation with Krupp, participated in its activities in 
support of the programme of aggression and continued the assistance and 
aid to the azi Party initiated by Gustav Krupp von Bohlen as leader of 
Krup~ in. 1933. Jt was alleged that the assi lance Krupp rendered under 
the d1rect1on of the accus~d, _ through its research, foreign organisations, 
pro~uct and export was indispensable to the preparation, initiation and 
waging of Germany· aggre ive wars. To meet the demands of the German 
rearmament progra mme Krupp had altered and greatly expanded its pro­
duction facilitie . 

It was alleged that through their foreign affiliates the Krupp firm had carried 
out extensive e pionage activities on behalf of the German Government to 
who e agencies a ll important information was immediately passed on. 
Exporl_s were_ regula t~d o as lo build up the military position of friendl y 
countrie , while keeping those deemed· " enemy countries " weak or depen­
~ent upon Ge_rmany. Wa~ materi_a ls were either entirely cut off from par­
ticular co~ntries u~~n their sele7t_1on as victims of German aggression or 
doled out in the minimum quant1t1es necessary to allay suspicion. 

. The Pro _~cution mai~tai~ed tha_t the high positions held by the accused 
in _l~e poht1cal, fina~cta! , industrial and economic life of Germany had 
fac1htated the co-ordination between the activities of the Krupp firm and 
the Ger;111an pr~gra_mme for rearmament. They held key positions in the 
economic ~rgamzat1ons and groups which, acting in co-operation ~ith the 
Ger~an High ~omm~nd, prepared Germany's industrial mobilization plan. 
During the entire period of actual conflict Krupp was one of the principal 
sources of su_pply _for German armed forces and one of the chief beneficiaries 
of German inv~s1on and war_s. In_ the wake of the invading armies the 
accu ed ~ere aid I~ have exploited private and public property and resources 
of occupied countrie and to have enslaved their citizens. 
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The acts and conduct of the accused set forth in this Count were said by 
the Prosecution to have been committed unlawfully, knowingly and wilfully 
and to constitute violations of international laws, treaties, agreements and 
assurances, and of Article IT of Control Council Law o. 10. · 

Count /I-War Crimes-Plunder and Spoliation 
In Count 11 of the Indictment all of the accused, except Lehmann and 

Kupke, were charged with War Crimes and Crimes against Humanity in 
that they from March, 1938, to May, 1945, had, 

(a) participated in the plunder of public and private property, ex­
ploitation, spoliation, devastation and other offences against 
property and the civilian economies of countries and territories 
which came under the belligerent occupation of Germany in the 
course of its invasions and wars, resulting in privation and suffering 
to millions of the inhabitants, 

(b) were principals in, accessories to, ordered, abetted, took a con­
senting part in , were connected with plans and enterprises involving, 
and were members of organisation and groups, including Krupp, 
which were connected with the commission of War Crimes and 
Crimes against Humanity. 

Jt was alleged by the Prosecution that these acts of plunder and spoliation 
were carried out in consequence of a deliberate design and policy on behalf 
of the German Government. The territories occupied by Germany had been 
exploited in a ruthless way far beyond the eeds of the army of occupation 
and in disregard of the needs of the local economy, and were out of all pro­
portion to the resources of the occupied territories. 

The accused were charged with having participated exlen ively in the 
formulation and execution · of the foregoing plans, policies and acts of 
spoliation and plunder, by seeking and securing posse ion through dure , 
in derogation of the rights of the owners, of valuable propertie in the 
territories occupied by Germany for themselve , for Krupp and for other 
enter r rises owned, controlled and influenced by them, by exploiting proper­
ties fn occupied territories, by abuse, destruction and removal of uch 
property, by taking possession of machinery, equipment, raw material 
and other property. 

It was further alleged that the defendants had exercised persuasive influence 
and authority in the iron and steel and coal industries and exercised important 
functions in respect to the spoliation of occupied territories through and by 
means of their memberships, representation. control and influence in various 
economic organisations including : RYE, RVK, Kleiner Krei and 
others. 

It was alleged that throughout Europe the Krupp firm had been hea ily 
engaged in spoliation and plundering activities. Through the accused and 
their representatives Krupp had acquired, and benefited from , numerous 
immovable properties, employing devices including seizure, purchase and 
leases influenced by force, "Trusteeships " (Treuhandschaften) and " spon­
sorships " (Patenschaften). Krupp had also, it was alleged, acquired and 
benefited similarly from acquisition of movable property seized in the 
occupied countries for use there or in Germany in the interest of the German 
war effort. · 
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These act of plunder and spoliation were alleged to have taken place 
in France, Belgium and the etherlands, Austria, Yugoslavia, Greece and the 
Soviet Union. 

In the subs ;:quent paragraphs of the Indictment the Prosecution enumerates 
and gives the particular of the specific acts of plunder and spoliation 
charged. 

_The Prosecution alleged that these acts had been committed unlawfully, 
wilfully and knowingly and constituted violations of the laws and customs of 
war, of international treaties and conventions, including Articles 46-56 
inclu ive, of the Hague Regulations of 1907, of the general principles of 
criminal law a derived from the criminal laws of all civilised nations of 
the internal penal laws of the countries in which these crimes had been c~m­
mitted and of Article 11 of Control Council Law No. 10. 

-Count Ill- War Crimes and Crimes against Humanity- Employment of 
Prisoners of War, Foreign Civilians and Concentration Camp 
Inmates in Armament Production under Inhuman Conditions 

<=:ount J ll ch~rge a ll of the accused with having with divers other persons, 
du:mg the period from September, 1939, to May, 1945, committed War 
Crimes and Crime against Humanity as defined in Article JI of Control 
Council Law o. 10, in that they were principals in , accessories to, ordered, 
~belle?, took a con en ting part in, were connected with plans and enterprises 
inv?I mg, and were members of organisations and groups, including Krupp, 
which were connected with the commission of atrocities and offences against 
~er ~ns, including : murder, extermination, enslavement, deportations, 
1':1~~1 onment, ~orture, abuse and other inhuman acts committed against 
c_iv1han populat1~ns of countries and territories under the belligerent occupa­
t~on of or o_therw1 e controlled ?Y the ~hird ~eich, enslavement and deporta­
tion of foreign an~ German nat1~nals, including concentration camp inmates, 
empl_oyment of pn oner. of w~r in war operations, and in wor'k having direct 
relation to war ope_r~tlons, inc~uding the manufacture and transport of 
armament and munitions, and in dangerous occupations, persecution on 
political , racial and religious grounds and exploitations and ill-treatment 
of all categories o( per ons referred to above. 

1t was alleged that the act , conduct, plans and enterprises charged had 
been carried out ?Y the_ accu ed as a part of the slave 'tabour plan and pro­
gr~mme of the Th~rd Reich. Through and by means of their offices, member­
sh1ps,_ re~resentat1on control and influence in the RYE, RVK and other 
org~msations and groups, the accused had victimized and committed offences 
again t thou and of civilian and prisoners of war in the iron and steel 
and the mining industries alone, in Germany and in the occupied territories. 
It "'.as alleged tha~ the accused had sought out, requested and recruited 
for~1gn w<:'rkers, pn one:s of war and concentration camp inmates from the 
Third Re1c_h_ and sate\hte government ministries and agencies, from the 
German military force , th~ S.~., the official economic organisations and 
els~where. _Kru~p- _had maintained offices in occupied countries and re­
cruited foreign_ c1v1han who had been forced, terrorized and mislead into 
employmen! with Krupp. Such recruitments had taken place in the Nether­
lands, Belgium, France, Poland and Italy. Jt was alleged that under the 
slave labour programme of the Third Reich, Krupp had employed in Krupp 
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enterprises over 55,000 foreign workers, over 18,000 prisoners of war and 
over 5,000 concentration camp inmates, not including replacements, within 
a period of about five years, and not including workers in Krupp plants in 
the occupied countries. Persecution on political, racial and religious 
grounds bad been practised on workers brought from occupied countrie 
and especially on concentration camp inmate , Eastern worker and 
Russian prisoners of war. The labour of foreign women and children had 
been exploited in war production and at other tasks. _ 

Children bad been separated from their parents. Foreign worker , 
prisoners of war nd concentration camp inmates had been subjected to 
work which was excessive. Food, sanitary measure , medical a istance, 
clothing and shelter were customarily inadequate and the treatment brutal. 
They were exposed to air raids and deprived of protection and shelter against 
such raids. As a result of this treatment many had suffered and died. 

Jt was alleged that the acts and conduct of the accu ed referred to above 
were committed unlawfully, wilfully and knowingly and con tituted viola­
tions of international conventions, particularly of Article 3, 4, 5, 6, 7, 14, 
J 8, 23, 43, 46 and 52 of the Hague Regulations, 1907, and of Articles 2, 3, 
4, 6, 9-15, 23, 25, 27- 34, 46-48, 50, 51 , 54, 7, 60, 62, 63, 65- 6 and 76 of 
the Prisoners of War Convention (Geneva, 1929) of the laws and custom 
of war, of the general principles of criminal law a derived from criminal 
laws of all civilized nations, of the internal penal law of the countries in 
which such crimes were committed, and of Article ll of Control Council 
Law No. 10. 

Count JV-Common Plan or Conspiracy 

Count IV charges all the accused with having together with divers other 
persons, during a period of years preceding 8th May, 1945, participated a 
leaders, organisers, instigators and accomplice in the formulation and 
execution of a common plan a_nd conspiracy to commit, and which involved 
the commission of, Crimes against Peace (including the acts constituting 
War Crimes and Crimes against Humanity, W,l,ich were committed a an 
integral part of such Crimes again t Peace) as defined in Control Council 
Law No. 10, and that they were individually responsible for their own acts 
and for all acts committed by any per ons in the execution of uch common 
plan or conspiracy. 
' It was alleged that the acts and conduct of the accused et forth in Counts 
I, 11 and Ill above formed a part of the said common plan o_r con piracy 
and that all the allegations made in these C unl therefore are incorporated 
in this Count. 

3. PROGRF.SS OF THE TRIAL 

The Indictment was filed with the Secretary-General of the Military 
Tribunals on 16th August, 1947, and the case was a signed to Tribunal 
No. Ill for trial. A copy of the Indictment in the German language was 
served on each of the accused on 18th August, 1947. The accu ed were 
arraigned on the 17th November, I 947. Each of the accused entered a plea 
of" not guilty " to all charges preferred against him. Thirty-four German 
counsel selected by the twelve accused were approved and repre ented the 



76 ALFRI E D FELIX ALWYN KRUPP 

re ·pective accused. One of the accused was represented by an American 
attorney, selected by him, in addition to German counsel. 

The pre entation of evidence by the prosecution in support of the charges 
wa commenced on 9th December, 1947, and was followed by evidence 
offered by the accu ed. The taking of evidence was concluded on 9th June, 
1947. The Tribunal heard the oral testimony of 117 witnesses presented 
by the Pro ecution and the accused, and 134 witnesses were examined 
before commi ioner appointed under the authority of Ordinance No. 7, 
of Military Government for Germany (U.S.) establishing the procedure for 
thee trial .1 1471 documents offered by the prosecution were marked for 
identi fication . 2 29 documents offered by the accused were admitted in 
evidence as exhibit and 3 I 8 documents offered by the accused were marked 
for identifica tion. 

4. THE EVlDE CE BEFORE THE TRIBUNAL 

(i) The Position of the Accused 

Alfried Felix Alwyn Krupp von Bohlen und Halbach was sole owner, 
proprietor, active and directing head of Fried. Krupp, Essen, and Fuehrer 
der Betriebe (Leader of the Plants), from December, 1943 ; successor to 
Gustav and Bertha Krupp von Bohlen und Halbach, directing head and 
owner respectively of Fried. Krupp A.G. ; previously active head, Chairman 
of the Yorstand and head of the War Material and Raw Materials Depart­
ment of Fried. Krupp A.·'J., Es en ; Wehrwirtschaftsfuehrer (Military 
Economy Leader) ; Deputy Chairman of the Reichsvereinigung Eisen 
(Reich A ociation Iron) and member of the Presidium of the Reichsvereini­
gung Koh le (Reich As ociation Coal) (hereinafter referred to as the " RYE " 
and RYK"); member of the Yerwaltungsrat of the Berg and Huetten­
werk gesellschaft O t G.m.b.H. (hereinafter referred to as. the " BHO "); 
member of the Armament Commis ion (Ruestungsrat) in the Office of the 
Reich Minister for Armament and War Production (Reichsminister fuer 
Rue tung und Krieg produktion); member of the Nationalsozialistische 
Deut che Arbeiter Partei (Nazi Party, hereinafter referred to as the 
" SOAP" ) ; pon oring member of Die Schutzstaffeln der National­
sozialistischen Deut chen Arbeiter Partei (hereinafter referred to as the 
"S.S. " ) ; and Standartenfuehrer (Colonel) of the Nationalsozialistisches 
Flieger Korp ( 'ationa l Socialist Flying Corps, hereinafter referred to as 
the ·• SFK "). 

Ewald Oskar Ludwig Loe er wiis a member of the Yorstand a nd head of 
the Administrative a nd ~inance Departments of Fried. Krupp A.G., until 
March, 1943 ; Wehrwirt chaft fuehrer ; Krupp representa tive in the 
Kleiner Kreis (Small Ci rcle, a group which exercised great influence over the 
c~al, iron and steel indu trie ) ; and Reich trustee for Phillips Radio, 
Emdhoven , etherland , in 1944. 

Eduard Houd remont was a member of the Krupp Direktorium and deputy 
member of the Yor tand , head f the Metallurgical, Steel and Machine 
Departments : plan t leader (Fueh rer des Betriebes), Gussta hlfabrik, Essen ; 

(') Article_ V (e) of Ordina n e o: 7 provides tha t : '" The tribunals shall have the power 
· · · to _a ppoint <? fficcr for the ca ~ry_ing out of a ny task designated by the tribunals including 
the taking of evidence on comm1 ion." 
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Wehrwirtschaftsfuehrer ; Special Commissioner for Metal Substitutes 
(Sonderbeauftragter fuer Metallum_st~Hung) in Reich ~inistry_ for ~rmament 
and War Production and the Ministry of Economics (Re1chsw1rtschafts­
ministerium) ; adviser to the administrators of the Four Year Plan ; and 
member of the NSDAP. 

Erich Mueller was a member of Krupp Vorstand and Direktorium, head 
of the Artillery Designing and Machine Con truction Departments and co­
ordinator of artillery construction ; Wehrwirtschaftsfuehre.r ; a rmamen 
adviser to Hitler · adviser to the War Ministry ; head of Armament Com­
mittee (Waffena~sschuss) in the office of Reich Minister for _Arms and 
Munitions · Chairman of the Weapons Development Committee (Ent­
wicklungsk~mmjssion der Waffen) of the Ministry for Armament and War 
Production ; and member of the NSDAP. 

Friedrich Wilhelm Janssen .was a member of Krupp Direktorium and 
deputy member of the Yorstand ; successor to Ewald Loe er_ as head of the 
Administrative and Finance Departments ; head of the Berhn ~ffice, 1937-
43 ; Wehrwirtschaftsfuehrer ; member of the SOAP ; spon onng member 
of the S.S. 

Karl Heinrich Pfirsch was a deputy member of Krupp Direktorium and 
Vorstand and head of the War Material and Machine Sales Departments · 
head of ;he Berlin office, 1943-45 ; Wehrwirtschaftsfuehrer ; and member 
of the NSDAP. 

Max Otto Ihn.was a deputy member of Krupp Direktorium a~d Vorsta~d, 
deputy to Ewald Loesser and Friedrich Jans en, concerned pa~tic~larly w1~ 
personnel and intelligence ; deputy plant leader, Gusstahlfabnk, Essen , 
and member of the NSDAP. 

Karl Adolf Ferdinand Eberhardt was a deputy member of Krupp Direk­
torium and Yorstand, and successor to Karl Pfirsch as head of the War 
Material and Machine Sales Departments ; and member of the NSDAP. 

Heinrich Leo Korschan was a dwputy member of Krupp Yorstand ; h~ad 
of the Department of Steel Plants and deputy head of_ the Metall~rgic~l 
Department • trustee and administrator of Krupp wartime enterprises in 

Eastern and' South-eastern Europe ; managing director of Krupp Bertha 
Werk , Breslau ; and member of the NSDAP. 

Friedrich von Buelow was an official of Krupp, concerned pa rticularly 
with confidential, intelligence, and public relati~ns matter ; head ?f the 
Berlin office, 1932- 36; military and political Chief ~f Counter-Jntell~gence 
(Hauptabwehrbeauftragter) a t Krupp, Essen, and direct ~epresentative of 
Krupp with Nazi officials, the G~stapo and S.S. ; and chief of the Works 
Police (Werkschutz), Gusstahlfabnk, Essen. 

Werner Wilhelm Heinrich Lehmann· was an official of Krupp, deputy to 
Max Jhn and in charge of Arbeitseinsatz " A " (labour procurement); and 
member of the NSDAP. 

Hans Albert Gustav Kupke was an official of Krupp, head of experimental 
firing ranges at Essen ; head of the foreign worker camp (Oberlager­
fuehrer) ; previously an official of the Army Ordnance Office (Heereswaffen­
amt) ; and member of the NSDAP. 
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(ii) Eridence Regarding the Krupp Concern 

The Krupp Concern originated with the business known as Fried. Krupp, 
founded in 1812. Thi wa changed into a corporation (A.G.) in 1903. It was 
then known a Fried . Krupp A.G ., and was a private, limited liability com­
pany. Bertha Krupp, the mother of the defendant Alfried Krupp, owned all 
but a very few hares of thi s company. The shares not owned by her were held 
by others for the purpo e of complying with legal requirements, and were kept 
under careful control. In December, 1943, Fried . Krupp A.G., was dis­
solved and in accordance with provisions of the "Lex Krupp ", a special 
Hitler decree, the defendant Alfried Krupp became the proprietor. Since 
December,_1943, the unincorporated, privately-owned concern, owned and 
con trolled directl y, and through subsidiary holding companies, mines, steel 
and a rmament plant , two subsidiary operating companies, the Germania 
hipya rds at Kiel, and the Grusonwerk machinery factory at Magdeburg. 

Many mine , collierie development, resea rch and other enterprises were 
conducted by and through many of the subsidiaries. 

The Gu tahl fab rik a l E en wa the most important enterprise in the 
higher concern. I l operated open hearth and electric steel furnaces, armour­
plate mills, large fo rge a nd pre shops, irQn and steel foundries, plate and 
pring shops and ma ny machine hops. It produced semi-finished and 

fini hed iron a nd teel products, armaments, including armour plate, guns, 
tank hull , tank turret , hells and parts for fortifications . The Fried. 
Krupp Grusonwerk A.G ., located in the interior of Germany, made 
fini shed guns. tank and hell . The Germaniawerft, a shipyard located at 
Kiel Harbour de igned and built ships of many types including submarines. 
The tock of both the Grusonwerk and Germaniawerft was completely 
held by the Fried. Krupp A.G ., and its successor Fried. Krupp, except for 
a few hare owned by Bertha Krupp. 

ln practice the control of the whole Krupp concern was vested in the 
Vorstand of Fried. Krupp, A.G . The Aufsichtsrat of Fried. Krupp, A.G., 
appea rs to ha ve had the power to review the activities of the Vorstand. 
However, it met only once a year, and its functions were purely formal. 

Gu tav Krupp,(! ) beca u e of his wife's ownership of practically all of 
the tock of Fried . Krupp, A.G ., and his po ition as chairman of the Auf­
icht rat, had a very great influence over the company. On March 8th, 

1941 , Gustav Krupp a chairman of the Aufsicht rat of Fried. Krupp A.G. 
issued a directive. J t referred to the Direktorium as consisting of Goerens, 
and the acc used Loe er and Krupp, and to ix deputy members, including 
the accu ed Pfir ch, Jan en, Houdremont, Kor chan, and Erich Mueller. It 
i · a l o lated tha t Goeren and the accused Loeser and Krupp formed the 
Select Vor land . 1t la ted that next to the Chairman of the Aufsichtsrat, 
" th_e Select Vor land i in cbarge of the management of the Fried. Krupp 
Akt1enge ellschaft a well as of the Krupp Konzern. Jts decisions are 

(') Gustav Kru rip was origi n~lly one of the accused ~ha rgcd in the Indictment in the 
case aga in t Goering, el . al., tned before the International Military Tribuna l in Nurem­
berg. However, ~e wa found menta lly and phy~ica lly incapable of standing trial and the 
proceedings in th ,~ t case as 10 him were accordingly stayed. He has never been tried. 
t:ollowing the finding b_y the I Tasto Gu tav Krupp, there was a motion by the Prosecu­
'.1 on to amend the ln_d1ctme_nt before the IMT by naming his son, Alfried Krupp, as an 
accused th_er~111. This mo_l1 n was derned . Thereafter, Alfried Krupp was Indicted as 
one of the t~ clve accused 111 the present case. 
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binding for the other Direktorium members and t~e Vor_ ta~nd~ o\, the 
companies of the Konzern. It also handles the business d1stnbution. 

The directive also provided that the Select Vorstand had the leader hip 
of the plant, and that the decisions fo~ the Select . Vorstand in. t~hni~al 
affairs "are made by Herr Goerens, m commercial and admtm traltve 
affairs by Herr Loe er and in matters pertaining to mining and armament by 
Herr A. von Bohlen und Halbach. These person must keep in close 
contact with each other and must confer and agree e pecially on matter 
which their respective spheres of activities hav in common or which are of 
general or special importance. " 

"If the necessary close co-operation is m intained the Select Vor _tand 
should succeed in coming to a general agreement. Should there be differ­
ences of opinion nevertheless, each member of the Select Vor tand is entitled 
to call for the decision of the chairman of the Aufsicht rat. 

"According to the work distribution carri d out by the Sel_e:t Vo':'tand 
the following Dezernente are responsible for- the pheres of act1v1ty as 1gned 
to them : the deputy member of the Direkt rium and, inasfa r a they a re 
immediately subordinated to the Direktorium, the director , department 
and workshop directors of the Fried. Krupp Aktiengesll chafe as well as the 
directors of the plants of the Konzern. 

"In this sense the plants which have been co~ducted in the form . of an 
independent body corporate as well as tho e which are me_rely considered 
departments o& the Fried. Krupp Aktiengesellschaft are considered plant of 
the Konzern. The Select Vorstand decides which plants belong to the e 
groups. 

"The management of these plants which a re conducted a ~ere depart­
ments of the Fried. Krupp ign for their spheres, a the following example 
shows: 

" 'Friedrich-Alfred-Huelle der Fried. Krupp A.G. 
Die Direktion (The Management) .' " 

"The Dezernente must manage their spheres of work in such a way a to 
take full responsibility for the results achieved by their department . ~ s 
heads of the spheres of activity assigned to them th~y mu t a lway bear m 
mind, that they are not conducting an individ ual_ bu me or plant, but part 
of a whole on the ri se and fall of which also their own work depend . For 
this reaso; they must observe a collegiate and mutual ?a i of co-operation 
and information with these plants and departments with whom they hare 
common interests in their respective spheres of activity. They mu t inform 
the Select Vorsland briefly and comprehensiv ly about the progre of work 
in their field, about new plans and important deci ions before they are made 
final. 

"Through the business distribution the Select Vor ta~~ _appo~nt l~e 
Dezernente who apart from their immediate phere of acuv1tte will a I t 
the Select Vorstand in its capacity a manag ment of the Konzern. The e 
Dezernente must keep in contact with the directors of the Konzern p)ants 
and work together with them on a collegiate basis inasmuch as the umfica­
tion of the Konzern requires. The directors of the Konzern plants are 
under the same obligation. In the case of difference of opinion between 
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the directors of the Konzern plants and the Dezernente, these must jointly 
be submitted to the Select Vorstand for decision. 

" Legal advi er to the firm and to the Konzern are at the present moment 
the gentlemen Ball as and Joeden. They have been entrusted, in collegiate 
collaboration with the Dezernente, to give legal advice. 

" In order to make legal counsel effective the Dezernente are not only 
bound to submit to the legal advisers all legal questions which have arisen, 
contract to be drawn up, etc., in good time, but also to keep in touch with 
the legal advi er to keep the latter informed about the various spheres of 
activitie . 

" Whatever ha been aid of the legal department under IV applies to the 
patent department accordingly. " 

In December, 1943 pur uant to the provisions of the "Lex Krupp", as 
la ted above, the Fried. Krupp Aktiengesellschaft was converted into the 

individually owned firm of Fried. Krupp with headquarters in Essen. On 
the ame date, 15th December, 1943, simultaneously and on establishment of 
article of incorporation of the Fried. Krepp, the Firm was vested in the sole 
ownership of the defendant Alfried Krupp von Bohlen und Halbach. Upon 
registration in the Commercial Recording Office the family enterprise bad the 
name Fried. Krupp, a nd the branch enterprise Fried. Krupp, Aktiengesell-
chaft, Friedrich-Alfred-Huette and Krupp Stablbau, Fried. Krupp, Aktien­

ge ell cha ft thereafter had the trade names of: Fried. Krupp, Friedrich­
Alfred-H uette and Fried. Krupp Stahlbau. Thereafter, the accused Krupp 
had the name of Alfried Krupp von Bohlen und Halbach, whereas hereto­
fore, hi name had been Alfried von Bohlen und Halbach. After the 
conversion in December, 1943, the owner of the family enterprise, Alfried 
Krupp von Bohlen und Halbach, had the full responsibility and direction 
of the entire enterpri e. To assist him he appointed a business management 
with the name " Da Direktorium ". The regular and deputy members 
of the former Vor tand with the exception of the accused Loesser, who had 
resigned, continued to be the regular and deputy members of the Direk­
torium. Thereafter, they had authority to sign for the Firm in place of the 
owner, and without mention of" Prokura ". 

The authority to ign for the individually owned firm by the others who 
were formerly the a uthori zed agents of the Fried. Krupp Aktiengesellscbaft 
was confirmed . o change was made with regard to the subsidiary com­
panies which were continued to be managed as independent legal entities. 

Control and management of the subsidiary companies was maintained in 
a number of ways. At lea tone member of the Vorstand was on the Aufsichts­
rat of each of the principal subsidiary companies. The accused Krupp, 
Loe er, and Jans en· were members of the Aufsichtsrat at the Germania­
werft, and the Gru onwerk, during various periods. The members of the 
Vorstand of the principal sub idiaries were required to and did submit 
regular reports of their activities to the parent company at Essen. Financial 
que lion of consequence were decided by the Vorstand of the parent com­
pany, including all capital investments in excess of 5,000 Reicbsmarks. 

The accu ed Loe er entered the Krupp firm on 1st October, 1937, as a 
member of the Vor tand. The accused Krupp became a member of the 
Vorstand in 1938. The third member was Paul Goerens. In April, 1943, 
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the Vorstand was enlarged, and the accused Erich Mueller, Houdremont, 
and Janssen also became members, as did Fritz Mueller. Before that, 
these four bad all been deputy directors, and then deputy Vorstand members. 
Jn I 937 the accused Janssen became Deputy Director. In 1938, the accused 
Eberba;dt Houdremont Korscban, lbn and Erich Mueller became Deputy 
Directors.' In 1941, Pfi~scb, who had been a deputy director since 1923, 
and the accused Janssen, Korschan and Mueller were made deputy Vorstand 
members. In 1943, the accused Eberhardt and Jhn were made deputy 
Vorstand members. As previously stated, the regular and deputy member 
of the Vorstand, with the exception of Loeser, were made regular and deputy 
members of the Direktorium when Fried. Krupp A.G. became the private 
firm Fried. Krupp in 1943. 

Until 1943, various phases of activities were divided among _ t~e th_ree 
members of the Vorstand. One field was Finance and Adm1mstranon 
which bad been under the direction of the accused Loesser, and wa _und~r 
the direction of the accused Janssen after Loeser resigned. Production m 
the plants was under Goerens, and the design, sale, and de~elopment of 
war material had been under the direction of the accu ed Alfned Krupp. 

Although each member had his own sphere of activity, the management 
of the enterprise depended upon the co-ordi~ated efforts of the mem~r . 
This has already been stated, as it was required by the Charter o~ Fned. 
Krupp, A.G. The co-ordination of three departments was reqmred on 
major enterprises. . 

When the Vorstand was enlarged in April, 1943, Alfned_ Krupp became 
Chairman of the Vorstand, and Goerens became Deputy Chairman .. Houdre­
mont was then put in charge of metallurgy and steel plants, and al om charge 
of machine plants after November, I 943. From April, I 943 on, Jan . en 
was in charge of trade, finance and administration . All of _the fo_regomg 
were members of the enlarged Vorstand. These accused continued 111 the_ e 
activities when the Vorstand members became Oirektorium rr:embers m 
December 1943 at the time Fried. Krupp. A.G. became a private firm. 
The depa;tment 'directors were referred to as " C?ezernenten " . They had 
full responsibility for the results achieved by their departme~ts'. and ap~rt 
from their immediate sphere of work, assisted the Vorstand m tts capacity 
as management of the concern. 

The accused Houdremont, Mueller, Janssen, Pfirsch, lhn, Eberhardt and 
Korschan were all within this class at one time or another. The accu ed 
von Buelow achieved a status which for all practicable purpo es was the ame 
as that of a department director. 

(iii) Evidence Relating to Counts I and JV-Crimes against ft'ace; and 
Conspiracy 

The evidence showed that the Krupp firm had, as the princip~l Germ~n 
manufacturer of large calibre artillery, armour plate and other ~1gh quality 
armament, the largest private builder of l!-boats and war h,_p and the 
second largest producer of iron and coal. m Germ~ny, contnb~ted ~ub­
stantially to the ability of Germany lo wage its aggre 1ve ~ars and m~a ions 
not only during the First World War but also and particul~rly dunn_g_ the 
Second World War. The high positions held by the accused m the pohu~al, 
financial, industrial and economic life of Germany facilitated the co-operation 

j 
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the directors of the Konzern plants and the Dezernente, these must jointly 
be ubmitted to the Select Vorstand for decision . 

" Legal ad i er to the firm and to the Konzern are at the present moment 
the gentlemen Ball as and Joeden. They have been entrusted, in collegiate 
collaboration with the Dezernente, to give legal advice. 

" In order to make lega l counsel effective the Dezernente are not only 
bound to submit to the legal advisers aU legal questions which have arisen, 
contract to be drawn up, etc., in good time, but also to keep in touch with 
the lega l adviser to keep the latter informed about the various spheres of 
acti vitie. 

" Whatever ha been a id of the Je~I department under IV applies to the 
patent department accordingly." 

In December, 1943, pur uant to the provisions of the " Lex Krupp", as 
ta ted above, the Fried. Krupp Aktiengesellschaft was converted into the 

indi vidually owned firm of Fried. Krupp with headquarters in Essen. On 
the ame date, I 5th December, 1943, simultaneously and on establishment of 
article of incorporation of the Fried. Krupp, the Firm was vested in the sole 
owner hip of the defendan t Al fried Krupp von Bohlen und Halbach. Upon 
regi !ration in the Com mercial Recording Office the family enterprise bad the 
name Fried. Krupp and the branch enterprise Fried. Krupp, Aktiengesell­
schaft, Fried rich-Alfred-Huelle a nd Krupp Stahlbau, Fried. Krupp, Aktien­
ge ell chaft thereafter had the trade names of : Fried. Krupp, Friedrich­
Alfred-Huette and Fried. Krupp Stahlbau. Thereafter, the accused Krupp 
had the name of Alfried Krupp von Bohlen und Halbach, whereas hereto­
fore, hi name had been Alfried von Bohlen und Halbach. After the 
conversion in December, 1943, the owner of the family enterprise, Alfried 
Krupp von Bohlen und Halbach, had the full responsibility and direction 
of the enti re enterpri e. To assist him be appointed a business management 
with the name " Da Direktorium ". The regular and deputy members 
of the former Vorstand , with the exception of the accused Laesser, who had 
re igned, continued to be the regular and deputy members of the Direk­
torium . Thereafter, they had authority to sign for the Firm in place of the 
owner, and without men tion of" Prokura ". 

The a uthority to ign for the individually owned firm by the others who 
were formerly the authorized agents of the Fried. Krupp Aktiengesellscbaft 
wa confirmed. o change wa made with regard to the subsidiary com­
panies which were continued to be managed as independent legal entities. 

Control and management of the subsidiary companies was maintained in 
a number of way . At least one member of the Vorstand was on the Aufsichts­
rat of each of the principal ubsidiary companie . The accused Krupp, 
Loeser, and Jan en· were members of the Aufsichtsrat at the Germania­
werft, and the Gru onwerk , during various periods. The members of the 
Vor land of the principal subsidiaries were required to and did submit 
regular reports of their activities to the parent company at Essen. Financial 
questi~n of_con eque~ce ~ere decided by the Vorstand of the parent com­
pany, mcludmg a ll capita l mve· tments in excess of 5,000 Reichsmarks. 

The accused Loe er entered the Krupp firm on 1st October, 1937, as a 
member of the Vor tand. The accused Krupp became a member of the 
Vorstand in 1938. The third member was Paul Goerens. In April, 1943, 
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the Vorstand was enlarged, and the accused Erich Mueller, Houdremont, 
and Janssen also became members as did Fritz Mueller. Before that, 
these four bad all been deputy directo s, and then deputy Vorstand members. 
In 1937, the accused Janssen became Deputy Dir~ctor. In 1938, the accused 
Eberhardt, Houdremont, Korschan, Ihn and Erich Mueller becan:ie Deputy 
Directors. In 1941, Pfirsch, who bad been a deputy director smce 1923, 
and the accused Janssen, Korschan and Mueller were made deputy Vorstand 
members. In 1943, the accused E rhardt and lhn were made deputy 
Vorstand members. As previously stated, the regular and deputy member 
of the Vorstand, with the exception of Loeser, were made regular and de_puty 
members of the Direktorium when Fried. Krupp A.G . became the private 
firm Fried. Krupp in 1943. 

Until 1943, various phases of acrivities were divided among_ t~e th_ree 
members of the Vorstand. One field was Finance and Admm1stranon 
which had been under the direction f the accused Loesser, and was _und~r 
the direction of the accused Janssen after Loeser re igned. Production m 
the plants was under Goerens, and the design, sale, and de~elopment of 
war material bad been under the direction of the accused Alfned Krupp. 

Although each member had his own sphere of activity, the management 
of the enterprise depended upon the co-ordinated efforts of the mem~r . 
This has already been stated, as it was requi.red by the Charter o~ Fned. 
Krupp, A.G. The co-ordination of three department was required on 
major enterprises. . . 

When the Vorstand was enlarged in Apnl , 1943, Alfned Krupp became 
Chairman of the Vorstand , and Goerens became Deputy Chairman . . Houdre­
mont was then put in charge of metallurgy and tee I plant , and also m charge 
of machine plants after November, 1943. From April , 1943 on, Jan . en 
was in charge of trade, finance and administration. All of _the fo_regomg 
were members of the enlarged Vorstand. These accused contmued ID the_ e 
activities when the Vorstand members became Direktorium ~ember 10 

December 1943 at the time Fried. Krupp. A.G. became a private firm. 
The depa;tml!nt 'directors were referred to as " Dezernenten ' . They had 
full responsibility for the results achieved by their departme~t s'. and ap~rt 
from their immediate sphere of work, assisted the Vorstand 111 ti capacity 
as management of the concern. 

The accused Houdremont, Mueller, Janssen, Pfirsch, Jhn , Eberhardt and 
Korschan were all within this class at one ti.me or another. The accu ed 
von Buelow achieved a status which for all practicable purposes wa the ame 
as that of a department director. 

(iii) Evidence Relating to Counts I and W -Crimes against f eace ; and 
Conspira,:y 

The evidence showed that the Krupp firm had , as the princip~I Germ~n 
manufacturer of large calibre artillery, armour pla te and other ?•gh quality 
armament, the largest private builder of U-boats and warsh,_p and the 
second largest producer of iron and coal . in Germ~ny, contnb~ted . ub­
s~ntially to the ability of Germany to wage 11 aggressive ~ars and 111~a 1011 

not only during the First World War but al o and pa rt1cul~rly dunn_g_ the 
Second World War. The high po itions held by the accu ed 111 the poht1~al, 
financial, industrial and economic life of Germany facilitated the co-operation 
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between the acti vitie of the Krupp firm and the German programme for 
rea rmament. 

The evidence further howed that as early as about 1919 and onwards 
the re ·tricti on which the Versailles Treaty placed upon the armament 
of Germany in genera l and on the Krupp firm in particular, had been 
y tematically circumvented and violated by the firm and persistent attempts 

made to deceive the Allied Control Commissioners. 

Thu the Prosecution introduced an excerpt from an article written by 
Gu tav Krupp in 1941 and published in the firm 's magazine. After 
peaking of himself a the " trustee of an obligatory heritage, " he wrote: 

"At the time ( 1919) the ituation appeared almost hopeless. At first, 
it appeared even more de perate if one was not-as I was myself-firmly 
convinced that ' Ver a ille ' did not mean a final conclusion. Everything 
, ithin me- as wi th in many other Germans-revolted against the idea that 
the German people wo uld remai n enslaved forever. I knew German history 
only too well, and ju t out of my experiences in the rest of the world, I 
believed to know the G erman kind ; therefore, I never doubted that, 
although fo r the time being, all indications were against it-one day a 
change would come. How, I did not know, and a lso did not ask, but I 
believed in it. With thi knowledge however-and today I may speak 
a bout the e thing and for the first time I am doing this extensively and 
publicly-as respon ible head of the Krupp works, consequences of the 
greate t importance had to be taken. If Germany should ever be reborn, 
if it hould shake off the chains of' Versailles' one day, the Krupp concern 
had to be prepared agai n. The machines were destroyed , the tools were 
ma hed, but the men remained; the men in the construction offices and 

the workshops who in happy co-operation had brought the construction of 
guns to _its la t perfection. Thei r skill had to be maintained by all means, 
a lso their va t fund of knowledge and expt:rience. The decisions I had to 
make a t that time were perha ps the most difficult ones in my life. I wanted 
and had to maintain Krupp, in spite of all opposition, as an armament 
plant- a lthough fo r the di tant future." 

Another document introduced by the Prosecution was a report of the 
Krupp Direktorium for the yea r 1937-38 made about twenty years a fter it 
, a a id by the Pro ecution that Gustav Krupp had formula ted his a lleged 
criminal plan referred to in the foregoing document. This report reads in 
part as fo llows : 

. " With the end of the bu iness year 1937/38, twenty yea rs have passed 
ince the World War. Its unfortuna te ending had fateful effects for us. The 

' di~tate' of Ver ai lles prohibited us to manufacture armaments and army 
equipment al mo t completely and demanded the destruction of machines 
a nd inst_a lla ti on_ neces a ry for their manufacture. Under the supervision 
of the inter-allied con tro l commission , approximately 10,000 machines, 
pres e , furnaces, cranes and as embly shafts, work tool s as well as the 
installat ions of_ the firing r~nges in Essen and Meppen were'destroyed. Our 
firm had to d~c1de whethe~ 1t wan ted to renounce, for all time, the production 
of wa r maten al and contin ue the enterprise on the basis of the coal mines 
t~e refi n_ed tee! works in Es en and the foundry in Rheinhausen, whil; 
d1 charging a ll superfluous workers and employees, or whether it would 
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continue employing its per onnel with a new productio~ programme and 
keep the shops operating with the production of peace-ume _produc t . . 

" In spite of numerous doubts and contr~ry I? th~ ad~1ce of out 1de 
experts, it (Krupp) decided , as trus_tee of a h1stoncal inheritance, to afe­
guard the valuable experiences, meplaceable for th~ a r~ed strength 
(Wehrkraft) of our nation, and through constant clo e ttes with the wo~k 
members to keep up the shops nd personnel in readi_ne ~ if ~he ~ca 10n 
should arise, for armament orders later on. With this v~ew in mmd, ' e 
chose objects for the new programme o~ mam~facture on wh,_ch the per on~el 
could obtain and improve their experience in the proce sing and refining 
of material , even though the manuf lure and sale of _these products partly 
entailed big losses. The changeover was made more difficult by the occup~­
tion of the Ruhr and it effects. But, after the in_fl a tion , the re erves buil t 
up by the very cautious evaluation Clf the property m the Goldmark ba lance, 
the proceeds from the coal mines, the _Es_sen steel works and the_ f~,undry 
in Rheinhausen, as well as the ren nciat1on of th~ pay~ent of_ d1v1dend , 
made it possible to overcome the d ifficulties of this penod of ttme o full 

of losses ...• 
••When, in 1933, we were agai n ~ailed ~pon to manufacture ~ a r 

material in large quantities, we were 1mmed1ately ready to do ~• and 
in addition , we were able to let ot, er firms profit from . our experience 
safeguarded and newly acquired by the use of our capital. Worksh~p 
which had not been in operation for years or ha~ only been operating 
on an insufficient scale were again put into operation, _a_nd after a h?rt 
preliminary stage were working at capacity. Recogmuon for holding 
out and rapidly ~oing to work fi ll us with pride. They prove that the 
sacrifices of the past safeguard d great val ue for _ our people. . . h 

• After having again abandoned the production of all obJect_s wh1c 
were only meant to keep our personnel and our plant occu?1ed, ~ur 
production programme today is a. carefull~ bal~nced whole in which 
peace and war production are orga 1cally united. 

The Prosecution introduced a a witness the British Gen~ral and la_w~er, 
J H Morgan, K.C. , the sole survi ing member of the Allied Comm~ . ion 
s~t u~ to supervise compliance by G rmany with th~ di a rma~ent prov, 100

1 
of the Versailles Treaty. There was also put in a evidence G enera 
Morgan 's book Assize of Arms, which gives an account of the effort of the 
Commission and how they were thwarted. . 

In the final report of that Commission made in February, 1927, after 11 
had been ordered withdrawn follo\\ing the si.,,ning of the Trea ty o~ Loca rno 
and the admission of Germany to t e League of ation , it was aid among 

other things : . . 
" • The resistance of the Krupp firm to the efforts of the Comm1s 10n 

to enforce disarmament provi~ions of the Treaty was great ~nd a~way 
encouraged by the German government.' ~~rt_i~ularly pertinent IS the 
further statement made in thi report that, 1mt1ally the firm (Krupp) 
anticipated that they would eventually be permi~ted to ma~~facture 
every type· of war material nd that many special tool , Jigs and 
gauges which gave the best re ults in the war, although o~dered by the 
Commission for destruction, were withheld under various pretext 
which pretexts were upheld b_ the government.' " 
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Jt was ~lear from t_he evidence that Gustav Krupp embraced Nazism 
hor~ly pnor to the e1zure of power by the Nazi Party and continued his 

allegiance thereaft~r. _He played an important part in bringing to Hitler's 
upport o~~er leading industrialists and through the medium of the Kru 

~~:• tte t\~o-legged _stockholder 's meeting "-as the Prosecution call~~ 

T - rom time to time made large scale contributions to the Party 
rea ury. 

ln order to how that the decision made by Gustav Krupp in 1919 ( fi d 
to abov~), wa~ made with a criminal intent and amounted re erre 
a~~;j~is~ _an illegal _objective, and further to show that the ac::s:d ~=~i:~ 
fntent, th; ; sr!~::t;~~\\~~;~~~ra~~ ~~a~;~m~ni~hc:~:~~t~~ ~~~ f::~!)ike 
two Ssenhtence from an article wntten for the Krupp firm in July 1940 i;g 
one c roeder who wa the head f th fi ' . ' , y 
submitted to the High Command ~f thee Grm s acAcountmg department and 

.. . erman rmed Forces : 

t;r 8~:~;~t~:(;2:}!i~:~,!:~:~~\~;~;rfi:~ ~~~;:c;;;~ ;~:' ,::: 
experience in the manufacture of war materials :t~:s. and preserved their 
great damage was done to their w k h e1r own cost, although 
and employees and machines had i~~:rtot~\~h~~~gphulthe ·1Vedr~ailles Treaty, 
conversion of the w k h . son Y 1spersed. The 
as at the same time,~~cs b~~~ :,:ne~~e~t1me prod~ction involved los~es, and 
retained, a hcterogeneou ro ra reconversion to war production was 
of which was nece arily of lit~le ~;:e a_s a result, th~ economic outcome 
possible at the begin ning of the ' but only this procedure made it 

rearmament period t d . 
away heavy artillery, a rmour plates tanks and s h 1·k _o lpro uce st_r~1ght . ' uc I e m arge quantities " 

The evidence howed that after the Na . . . . 
of the accused consisted primarily in the z1 ;e1zure of powe_r the _activities 
ala ried executive and em I pe_r ormance 0 ~ their duties as the 

la rge scale production of :O~:e::m:~:n~r~~~e enterp_nse engaged in the 
armament was ordered by and sold to the Ger:~ce time products. The 
of the rearmament programme and also to th Government as a part 
orders were solicited and obtained in th o er governments from whom 
In it field of acti vi tie the Krupp fi e norma course of such a business. 
contributors to the German war elf;~. was one of the most valuable single 

At the time when the so-called " Kru con . ,, 
been formed in 1919 only three of thpp spd1racy was alleged to have 
fi . ' ' e accuse were co d • 

rm, and 1t was conceded by the Prose f h nnecte with the 
sufficiently important position to jusfiu t~n t . at none of_these occupied a 
for d-;:ci ions taken at the end of 1920 I ihc ar~mg them wtth responsibility 
with the ~rm at various time over the per~:; t:2~~11:J:1. became connected 

The evidence did not show neither was . 
that the alleged " Krupp co~spirac ,, in:t contended by the Prosecution 
aggressive war clearly outlined in ·tsy . . o,lved a concrete plan to wage 

. . 1 cnmma purpose. 
Netther did the Pro ecution succeed . . 

taken actual part in or conspired .th 1\ provmg that the accused had 
Nazi Party in their planning initiafw1 ~ e G~rman Government or the 
invasions or had had actual kno 1 ~ng afn wagmg ?f aggressive wars and 

w e ge o these particular plans. 
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Thus it was clear from the evidence that the accused had not attended or 
been informed about the decisions taken by Hitler during the four secret 
meetings which took place on the 5th November, 1937, 23rd May, 1939, 
22nd August, 1939 and 23rd Novembe , 1939, where important declarations 
were made by Hitler as to hi purpose . 

With the exception of von Buelow and Loeser, all of the accu ed were 
members of the Nazi Party, but so far as it appeared from the evidence 
they made no substantial contribution to that organi ation and their 
connection with it was confined in the main to the fact of membership. 

None of the accused held, either before or during the war, any position 
of authority within the party or within the public life comparable in import­
ance to that of either Speer o r Sauckel. 

(iv) Evidence relating to Count II-War Crimes- Plunder and Spoliation 

The general attitude of the accused Alfried Krupp during the period 
of Germany 's aggressions here under treatment, wa indica ted by the 
evidence given by the German witne Ruemann who appeared before the 
Tribunal. Ruemann descri ed how on the 18th May, 1940, the accused 
Alfried Krupp and three other were gathered around a table intently 
studying a map while listening to a b adcast of German war news over the 
radio. The four men learned of the gr at advance of the German Wehrmacht 
through Belgium and evidently conclu ed from what they heard that the itua­
tion in Holland had been so consolidated that there was a pos ibility that out­
standing members of the eco omy now would be able to go there. At the 
conclusion of the broadcast the four men talked excitedly and with great 
intensity. One, according to Ruemann, said: " Thi one is yours- that one 
is yours- that one we will have arrest d-he has two factories." They re­
sembled, as the witness put it. " vultur'.!s gathered around their booty." One 
of the men (Lipps) had telep oned his office to contact the competent military 
authority to obtain passports to Holland for two of them on the following 
day. 

(a) Evidence relating to the Austin Plant at Liancourt, and the 
Property 141 Boulevard Hausmann, Paris 

The Austin factory located at Liancourt, France, was founded in 1919. 
In 1939 the firm was purchased by Robert Rothschild, who was a citi.zen of 

. Yugoslavia and of Jewish extraction. The peace-time bu ines of the firm 
was the production of agricultural t ractors. Only during the months of 
May and June, 1940, did the factory, upon special instructions from the 
French Army Headquarters during the German offensive aga inst France, 
devote 90 per cent of its capacity to the production of war materials. 

The owner, Robert Rothschild , was forced to flee from Liancourt wi th 
the general exodus upon the advance of the German army. He went to live 
south of Lyon and because of his Jewish extraction he was unable to return 
to German-occupied Fran e, but he sent his non-Jewish brother-in-law, 
Milos Colap, to take charge of the plant. 

The Austin plant was taken over by the German Army immediately upon 
the occupation in June, 1940. The German commander refused to turn 
over the plant to Colap because it was Jewish owned, but upon the German 
commander's advice Rothschild assigned his stock to Colap, whereupon 
the property was released to Colap on the 19th October, 1940. Colap 
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remained in charge of the property until 28th December 1940 at which 
time he wa di mi ed under the provisions of the anti-Jewish De~ree issued 
by the Chief of German Military Government for France on 18th October 
1940. ' ' 

After Colap's di mi al , a provisional admini trator was appointed to 
oper~t~ the plant. The owner, Rothschi ld , opposed the appointment of the 
~dmm1 trator and all the time took the view that uch appointments were 
illegal. 

ln June, 1942 an offer was made by the Krupp firm to Maurice Erhard 
then a~mini trator of the property, for the purchase of the Austin plant fo; 
five mtlhon franc . Within a month after the offer was made by the Krupp 
firm, a ubordinate in the office of the accused Loeser reported that Erhard 
had be_e~ delaying negot~ation~. A a result thereof the German military 
authonue , after con ultmg with the Krupp firm, directed Erhard to give 
the Krupp firm a three year ' lea e if he could not make up his mind to sell 
the property, and lated that failure on t e part of Erhard to make the lease 
would re ult in hi di mi al. 

. The accused Loe er' ubordinate recommended that the lease should be 
signed purely a an opening wedge for the later acquisition of the plant 
through a Krupp-owned French corpor tion. 

At the ti~e the lea ~ :wa signed the Krupp firm purchased all but thirty 
of the machme at a nd1culously low price according to Colap. 

T~e - lease agreement was signed by Maurice Erhard as provisional 
admm1 _t ra tor pur uant to the German decree for the seque tration of Jewish 
propert1e for a three year period, with t e right of renewal for an additional 
three years. 

After the Krupp firm took posse ion of the Austin factory they manu­
factured par! for other Krupp factories in France and Germany, which 
were u ed for war purpo e . Only about 2· 1- 2·2 per cent of the production 
wa devoted to the manufacture of pare parts for agricultural tractors. 

The Krupp fir_m contin_u_ed it effort~ to acquire the plant by purchase 
but the change m the military ituation prevented the Krupp firm from 
finally obtaining title to the property. 

Moreover . the Krupp firm elected a valuable property located in the 
heart of Pan '. 141 Boulevard Hausmann, which was to become their 
cen~ral ?ffice •~ France. This . wa ~ccomplished by profiting from the 
antt_-!e.w1 h poh7y of the . az1 Regime. The property was owned by 
S~1~te Bacn Frer~ , a Je~1sh firm , and had been equestered by the com­
mi 1oner ~or Jew~ h affair. The Krupp firm ' representative in Paris, 
Walter Stem, obtamed a lea e of the property for the firm w·th th · ht 
to h . . h' . J e ng pure ase 1t wit m 1x month after the date of the lea e I t J 
1943 __ for 2,000'.0?0 franc - not from the rightful owners 'but fr~:ua;J; 
prov1 10na( adn:11111 trator _of the S0cie:e Bacri Freres by virtue of a decision 
of a comm1ssanat_ for Jew1 s~ que tions. There had been nothing to prevent 
the firm from lea mg or buymg a building from a non-Jewish owner in Paris. 

The Krupp wo ~ker evacuated the Austin plant a few days before the 
~nt~ of the Amen~a n troop . Eightee machines which they had collected 
10 ranee_ were _d~ mantled and taken to Germany. Among these were 
two machine ongmall y obtained from the Austin plant. 
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The evidence showed that _the accused Krupp, Loeser, Houdremont, 
Mueller, Jansen and Eberhardt voluntarily and without duress had partici­
pated in the purchasing and removal of the machinery and in the leasing of 
the Austin plant and in the obtaining of the lease of the Paris property. 

(b) Evidence relating to the Seizure of the Elmag Plant at Mu/house 
and the Removal of Machmery to Germany 

For more than one hundred and twenty-five years a French company 
known as S.A.C.M. (Alsatian Corporation for Mechanical Construction) 
had its principal place of business at Mulhouse, Alsace. The company 
owned eight plants, four of which were.located in France, outside of Alsace, 
but the principal works of the fo r located in Alsace were at Mulhouse. 
At the outbreak of the war the principal product of the Mulhouse plant wa 
textile machinery, and a portion of the plant was devoted to the manufacture 
of combustion engines, machine tools and machinery for the fuel industry. 

Upon the German occupation of Alsace in June, 1940, a "Chief of 
Civilian Administration " was appointed by the Germans, and German La, 
was introduced. A German administrator was appointed to take charge of 
the S.A.C.M. properties hereinafter referred to as ELMAG, an abbreviation 
of the German translation of the name of the firm. The reason for thi 
seizure seems to have been that he majority of the stock of the company 
was owned by Frenchmen, living outside of Alsace. The company wa 
referred to as" an Alsatian enterprise i which enemy intere ts predominate." 
The action was protested against by the president and th.ose of the director 
who had remained with the company after the occupation. 

In August, 1940, when the German administrator took over the plant, 
Elmag still used about one-half of the working hours for producing textile 
machinery but this figure rapidly decreased later in favour of direct and 
indirect production for the German Armed Forces. 

As a result of damaging air raids on the Gusstahlfabrik-E sen plant in 
March, 1943, it was decided to move the Krupp-Krawa factory (automotive 
works) to the Elmag plant. On 27th March, 1943, a meeting for that 
purpose was held in the Reich Armament Ministry in Berlin, there being 
present the accused Janssen and Eberhardt as well as other Krupp officials, 
representatives of the Armament Min·stry, of the German Civil Administra­
tion for Alsace, and of Elmag. 

Minutes of the meeting were recorded by the accused Eberhardt and 
distributed to the accused Krupp, M eUer, and Pfirsch. 

Strenuous opposition was raised by the administrators for Alsace and the 
Elmag representatives to the taking o er of the plants by the Krupp firm, but 
transfer of the automotive factory from Essen to the Elmag plant had been 

· decided upon and nothing could be done to alter the decision. The Krupp 
representatives obtained a statemen: by the Armament Ministry, to the 
effect that "the entire plan t at Mui ouse, Masmuenster and Jungholz will 
be for the credit and debit of Krupp . ... " 

Under the terms of the Lease, which was signed for the Krupp firm by the 
accused Eberhardt, the management of the three plants was turned over to 
the Krupp firm for the duration o~ the war. The machinery and fixed 
installations were to remain the property of Elmag. 

G 
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fir!h~o~~o~::~~: ~~a:~;. production was greatly increased when the Krupp 

The evidence left little doubt that the Kr . . 
to acquire the Elmag plant as their propert Tu:p~ firm <lest.red ultimately 
forced the Krupp firm to evacuate the El y. I e ortunes of war, however, 
of the Allied armies In view . ~ag P_ ants because of the advance 
Elmag plants was sub tituted by i~tnt~g1hstsp1thua~10n1'1 th~ exploitation of the ys1ca ootmg 

!~e evacuation of the K.rawa plant from Alsace . . - . 
Minister Speer in early September 1944 was decided by Reich 
evacuated and re-established in Bava:ia M a:d the ~lant was hurriedly 
of the Elmag plant includin mach· . ~c mer,: which was the property 
seized by the Gen~an auth!ities :::~1t:1ch wa~ m the pl~nt when it was 
sources were evacuated along with Kru ~ machines ac_qut.red from other 
55 machines belonging to the Elmag I ptp s own machinery. A total of 

I 
· P an were taken to Germany 

n October, 1944, a Krupp em l f Elm . · 
the Peugeot Works in Sochaux f oyee ~ ag inspected among others 
equipment that would be usabl: in r~~e, i,n order to select !llachinery and 
that a great number of h" d pp s pants. The evidence showed 
from this plant by Krup;ac mes an other equipment had been removed 

th;~::;;1::i: : 0:e~1i~h~ht:r: a;:u:d !~nssen and Eberhardt had attended 
h_ad been made. The latter had ebeee:1!1on to take over the ~l~ag plant 
signed the contracts. The accused Kru n charge_ ~f the _negoba~1ons _and 
with Janssen and Eberhardt as to the ~e~:d J'arttc1pated m the d1scuss1~ns 
the plant. The accused Mueller and Pfirs~hs ~;d bebeempl~y~d to acqmre 
discussions. The correspondence regard· h en_~. vised of these 
conducted by the accused Kr h mg t e acqu1s1tton had been 
the attention of the accused E~~h~;;it ~ ~at in )~urn brought the matters to 
had participated in the removal of the n h. ue er. /he accused Eberhardt 
and the accused Krupp Houdremo . t m~c mery an the plant to Germany 
informed concerning th; evacuation nof uel!er and Jans~en had been kept 
~ndu~trial firms in France for Elmag. T~acbmes :nd eqmpment fro!11_ other 
m directing the production progress at ~!ccuse ~ueller had participated 
Elmag plant was responsible to the K ~ag. . e manage~ent of the 
April, 1943, consisted of the accusedru.:._p- sse~ Vorstand which prior to 
thereafter of the accused Kru rupp, oeser and Goerens, and 
Fritz Mueller, since deceased. PP, Houdremont, Mueller and Janssen and 

(c) Evidence relating to the Removal or At I . fi 
Factory at Belfort 'J ac 1111es rom the Alsthom 

In th~ early_ part of 1941 the German Hi . . 
submarine butlding programme h" h gh C?i:iimand_ mstttuted a new 
subsidiary the Krupp Stahlbau,. w ~c. ;as part1c1pated m by the Krupp 
this plant was sent to France i~n th em ausen. One of the managers of 
Armament Inspectorate of the N e c~?Jhany of a naval officer of the 
bending roll machines of greater ~~y I~ Command in order to find 
Krupp plants. They proceeded t imens1ons than were available at the 
two bending roll machines of eat~r th~ Alst_hom plant where they located 
Krupp plants. They immediat~ lac~~~~ns~ons ~~~n were available at the 
The director of the Alsthom plan~ p b" d seized signs upon the machines. 

' o ~ecte to the confiscation on the ground 
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that the machines were the only ones on which the construction of boiler 
drums and high pressure tubes were based. These machines were very 
heavy, one weighing 380 tons and the other 50-60 tons. Neither had been 
used for military purposes. 

The objections raised to the seizure were of no avail and shortly afterwards 
the machines were dismantled by Krupp workmen and carried off to 
Germany. They were installed in the Krupp Stahlbau plant and were 
used in the submarine building programme until the end of the war when 
they were found and finally brought back to the Alsthom plant. 

Repeated attempts were made by the Krupp firm to obtain title to the 
machines but the director of the Alsthom plant pursued delaying tactics 
which in the end and, because of the eventual outcome of the war, 
proved successful. 

The evidence showed that the matter bad received the attention of the 
Vorstand at various times from the acquisition of the machines until the 
liberation of Paris in June, 1944, and that the accused Krupp, Loeser, 
Houdremont, Mueller and Janssen were responsible for this confiscation 
and the detention of the machines. 

(d) Evidence relating to the Jllega/ Acquisition of Machines from 
other French Plants and of other goods Requisitioned by various 
Government or Army Offices as War Booty or Purchased through 
the Black Market by these Official Agencies 

The evidence showed that the Krupp firm not only took over certain 
French industrial enterprises, but also considered occupied France as a 
hunting ground for additional equipment which was either shipped to the 
French enterprises operated by the Krupp firm or directly sent to Krupp 
establishments in Germany. The Krupp firm obtained this machinery 
from the local French economy, partly through their own efforts and partly 
through those of various government offices. Some French machines were 
obtained from booty depots. Some were directly requisitioned from 
French firms with payment offered to the owners after the confiscation. 
Some were purchased by Krupp through its representatives in Paris, and 
some could only be obtained after negotiations conducted by Krupp 
officials had been adequately backed up through the intervention of German 

authorities. 
In December, 1940, the Raw Materials Trading Co., which bad been 

referred to as Roges, was founded at the request of the German Army High 
Command, the Economic and Armaments Office and the Reich Ministry of 
Economics, " whose desire it was to utilise the raw materials in the occupied 
countries of western Europe and to accelerate their use in German war 

economy.") 
Goods were obtained by Roges in co-operation with the German military 

and economic agencies which goods could be placed in two categories, namely: 
(1) captured goods, referred to as" Booty Goods" and (2) purchased goods 
(those secured through the black market by German official agencies). 

Under a special Goering decree, the Office of Plenipotentiary for Special 
Tasks was created, which supervised and directed. the procuring of goods 
in occupied countries through the black market. These goods and booty 
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goods obtained in occupied countries by the German Army Command were 
turned over to !loge . The e goods, as a rule, were gathered together in 
depots from which they were distributed to German firms under directions 
from the Central Planning Commission. Both the booty and the black 
market goods consisted of wares of all kinds, such as household goods raw 
materials, textiles, machines, tools, shoes, scrap metal and other mat~rials 
and were o~tained in all the countries occupied by Germany. There were 
many machrnes and machine tools included in the booty goods. 

The boo~y goods were not paid for and cost Roges only the cost of 
transportation from the occupied territories to Germany. These, as a rule 
were confiscated by the German military agencies and turned over to th; 
branch offices of Roges for hipment to Germany. The black market 
go?~s were procured by buyer , acting under orders of the German Economic 
M101stry and the Ari:n_aments Ministry. All purchases had to be approved 
by the competent military commander in the occupied area. Prices were 
fixe~ by the buy~rs and the owners were paid by Roges in currency of the 
pa~t1cular occupied country, which foreign currency was furnished by the 
Reich, but came out of occupation costs. 

A great portion of these booty and black market goods was distributed 
at t~e request of th~ Reic~ As ociation Iron (RYE), of which defendant 
Alfned Krupp wa~ vice-chairman, to its member firms. In many instances 
the g~ods were shipped by Roges direct from the occupied country to the 
~rms m Germany when those firms had placed their order for certain goods 
rn advance. In other ca es the booty goods were sent by Roges to a special 
booty centre where they were then allocated by the Reich agencies and 
~ent to the respectiv~ ?u ine s firms. As a rule the prices paid for these 
items -were the prevailing domestic prices and lower than Roges paid for 
the black market good . A Roges paid nothing for the booty goods the 
urplus resulting wa credited to the supreme command of the A' ed ~~- . rm 

Durin_g the war, cam_paign for the collection of scrap metal were conducted 
and MaJo~ Schuh earned on these drives in the occupied territories. These 
accumulatwns o~ scrap metal from the occupied countries were placed by 
Rog~s at the d1spo _a_l of Ge_rman industry. The Krupp firm regular) 
obtamed large quantities of tht scrap metal from Roges. y 

During the period of the war, the Krupp firm received goods of all k. d 
from Roges, of a total valuation of 14 243 000 RM Th.is a t 10 s · d 3 • • · . moun com-
pn e ,458,000 RM for " booty" goods and 10 785 000 RM ,. d 
Purcha d th bl k k ' , ,or goo s e on e ac mar et. It may be concluded from the evidence 
presented that the Krupp _firm knew _the source of these goods purchased 
from Roges and that certain of the e items such as machines and t · I 
were confi cated m the occupied territories and were so-called boo~a en~ s 

Th . d b . y goo s. 
. e ev1 ence su milted indicated that in particular the accused Kru 

Loeser, Pfirsch, Eberhardt and Korschan were aware of th • PP, 
under which the e war booty and black market goods were :i~:~~:~tances 

(e) Evidence relating to the Removal of Machinesfirom H I' d I 
B 194? h o ,an 'e c. 

Y - t e so-called Lager-Aktion programm d . 
Netherlands under which the products of th e _was Dun er way m the 
·eized b th G e vanous utch firms were 
s y e erman authorities and held for shipment to Germany. This 
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covered in the main the period from 1942 to September, 1944, which may 
be referred to as the first phase of organised spoliation in the Netherlands. 
For several years prior to the outbreak of war the Krupp firm owned a 
number of subsidiary Dutch companies located in various parts of the 
country. The Branch office at Rotterdam of Krupp Eisenhandel had sold 
Krupp products for many years in Holland and knew where many of these 
materials were located. The evidence showed that the Krupp firm had 
informed the German authorities which thereupon seized these products 
which included goods owned by the Board of Works, the Municipal Gas 
Works of Dutch municipalities and several private firms. These municipal 
and private enterprises were forced to deliver these confiscated materials 
to various depots in Holland from where they were tran ported by the 
Krupp Dutch subsidiary, Krupp's Shipping and Transport Company, and 
shipped to Germany. The evidence showed that during this phase of 
spoliation the Krupp firm bad shipped to Germany about 16,000 tons of 
such confiscated materials. The prices for these materials had been 
arbitrarily fixed by the German authorities without the consent or approval 
of the Dutch owners. A considerable portion of these materials bad 
reached the Krupp firms. 

The second phase of the above mentioned spoliation programme covered 
the period of September and October, 1944, when it was thought that the 
Allied troops would soon liberate the Netherlands and that therefore not 
sufficient time would be available for the complete removal of industrial 
machinery and materials. Hence, only valuable machines and first-cla 
materials were taken. 

The third phase lasted from November, 1944, until May, 1945,duringwhich 
time the Allied armies were held by the German Army after only a small 
portion of the Netherlands had been liberated. During thi period a 
systematic plunder of public and private property was carried out. 

By the fall of 1944 the Ruhr district had suffered heavy damage by 
bombing from the air. Thus in October, 1944, the Gu tahlfabrik in Es en 
had been badly damaged by air raids. Reichsminister Speer went to Essen 
to inspect the damage and during a meeting which was attended by members 
of the Krupp Vorstand and other officials, Speer proposed that German 
firms should seize machines and materials from the Dutch to rehabilitate 
the factories of the Ruhr (the so-called Ruhr Aid Project). 

As a result of this proposal two employees of Krupp's Technical Depart­
ment were appointed by Rosenbaum, the accused Houdremont's direct 
subordinate, to proceed to Holland for the purpose of selecting machines and 
materials suitable for the Krupp industries in Germany. At the Hague the 
two were joined by Rosenbaum and Johannes Schroeder, the accused 
Janssen's chief assistant. Through the local German government offices 
they obtained the names of shipyards and manufacturing enterprises in 
Rotterdam, Lipps factory in Hilversum, de Vries Robbe & Co. of the N.V. 
Nederlandscbe Seintossellen Fabrik in Hilversum, which was a subsidiary 
of the Phillips firm in Eindhoven, of the firm of Rademakers, the scale 
factory of Berkel, as well as idle shipyards at various places. More detailed 
evidence was submitted by the Prosecution relating to the looting of the 
following three specific factories: Metaalbedrijf Rademakers N.V., located 
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at Rotterdam, de Vries-Robbe & Co N y I d . 
Brandkaster-Dlotenfa brieken .V., l~at~d-,at~~;dr:~iormchem and Lips 

· The evidence showed that the Kru firm had · 
f?r the etherland of the Reich Mi~~tr for A through the Commissioner 
t1on ecured the spon or hip for these raZto . r:arnents and War Produc­
supervi ion over orders and deliveries. nes w ich gave the firm the strict 

Jt \ a further shown by the evidence th t . 
goods and equipment from these factories h:d p:t1call~ all thd. e mach!nery, 
to Germany on government orders b . n con scale and shipped 
it elf, and with the participation of yt~hit the ~rupp fi rm _had availed 
machines, goods and eq uipment h d be upp rm. Practically all the 
the Ruhr. a en sent to the Krupp factories in 

A comment reported to have be n d b 
F ield Economic Office had ~ ; mah e Y two representatives of the 
" Robbers ,, . re erre to t e Krupp men concerned as the 

av~~-er~~~f v~~~~~::!n~~ ~~e ;:anag~rs of these Dutch firms had been of no 
on the part of the Dutch o . possible and out <:>f the question. Obstruction 
the Wehrmacht. wners was met with the threat of calling in 

The evidence showed that a ll the . . . 
above had been exploited and I d v~r~ous Dutch mdustnes referred to 
effort and for the Krupp firm ifs~~ i~r~h or the behnefit of the German war 

. · e most rut less way. 
The evidence submitted by the Pr . . 

referred to above under head·n osecut~on m sup~ort of the charges 
the acquisition of h" fl gs (a)- (f) disclosed active participation in 

mac . mes rom France by th d 
Houdremont , Mueller, Janssen and Ebe h d e accuse Krupp, Loeser, 
same accused with the exception of th r ar t,/nd from Holland by the 
Loeser, however, did not partici ate i~ accuse ~~rhardt. The accused 
materials subsequent to April 1~43 1 th: acqms_it!~n of machinery and 
property in F rance, the accu;ed E~rh:r~t:, acquisition o~ machines and 
the most active in the fi eld of II th as, as the evidence showed a e accused. ' 

It was further shown by the evidence th h . . . . 
of properties, machines and materials i~t :he m1hat1_ve for the _acquisition 
to above, was that of the Kru fi e oc~up1ed countnes referred 
government and Reich agenci~f rt and that it had utilised the Reich 
purpo e . w enever necessary to accomplish its 

(v) Evidence relating to Count Ill- War Crimes . . 
-Employment 0 r p · and Cnmes agamst Humanity 

'J n soners of War Forei c· T 
centration Camp Inmates in Ar ' gn . iv, ians a~d Con­
conditions (l) moment Productwn under mhuman 

The fact tha t large number of civilians had bee 
from occupied territories and had be n_ brought under compulsion 
industry together with c~ncentration c en us~d m the Ger~an armament 
on_ a vast scale, was not denied b the amp mmate~ an~ prisoners of war 
evidence showed that the firm of k_ Defence .. ~1kew1se, the undisputed 

rupp had participated extensively in this 

(1) In_ summarising the evidence relatin 
ac~ _relied upo_n as constituting Crimes Ag 1° Count ll_J, 1!1e Tribunal said : " All the 
an m connection with the war." gamst Humanity JD this case occurred during 
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labour programme. According to an analysis, introduced by the prosecu­
tion, of relevant documentary evidence the whole Krupp enterprise consisting 
of about 81 separate plants within greater Germany, had employed, between 
1940 and 1945, a total of 69,898 foreign civilian workers and 4,978 concen­
tration camp inmates, the great majority of whom were forcibly brought to 
Germany and detained under compulsion throughout the period of their 
services, as well as 23,076 prisoners of war. F or instance, the evidence 
showed-and it was admitted by the defence-that out of a total number of 
70,000-76,000 workers employed in August, 1943, at the Krupp Gustahl­
fabrik (Cast steel Factory) located in Essen, 2,412 were prisoners of war and 
11 ,557 were foreign civilian workers. 

(a) Evidence relating to the [/legal Employment of Prisoners of War 

As to the employment of prisoners of war the evidence showed that during 
the last world war Germany did not even pretend to adhere to the provision 
of the Geneva Convention. Both by the Defence s own evidence as well a 
that of the Prosecution it was conclusively shown that throughout German 
industry in general and the firm of Krupp and its subsidiaries in particular, 
prisoners of war of several nations, including French, Belgians, Dutch, 
Poles, Yugoslavs, Russians and Italian military internees were employed in 
armament production in violation of the laws and customs of war. It wa 
also shown that in many instances, including employment in the Krupp 
coal mines, prisoners of war were assigned to tasks without regard to their 
previous training, in work for which they were physically unfit and which 
was dangerous and unhealthy. This practice began as early as in 1940. 
At that time 185 Belgian and Dutch prisoners of war were employed at the 
Gustahlfabrik in Essen. French prisoners of war were employed in 
armament production as early as 1941 , and Russian prisoners of war in 
March, 1942. Polish prisoners of war were employed at the Elmag Plant 
in 1944 and during the heavy air raids in the fall of that year more than 
3,000 prisoners of war were employed in Essen. In the various subsidiaries 
the practice was likewise pursued. These included the Friedrich Alfried 
Huette, the Bergwerke, Essen, the Grusonwerke, the Bertawerke and the 
Elmag Plant. In the various enterprises 22,000 prisoners of war were 

employed in June, 1944. 
The evidence also seemed to show that the accused were or must have 

been aware of the illegality according to international law of the employment 
of prisoners of war in or in connection with the armament production and 
that the treatment and other conditions under which they worked, were 
contrary to the provisions of international law. 

Prior to the attack on Russia the Nazi policy-makers had decided not to 
observe international law in their treatment of Russian prisoners of war. 
The regulations to this effect were issued on 8th September, 1941. 

As to prisoners of war from other countries it was commonly known that 
they were employed in the armament industry in violation of the laws and 
customs of war. The evidence showed that in the early stages of the war, 
the Krupp firm had sought to evade the provisions of Article 31 of the 
Geneva Convention and the corresponding provisions of the Hague 
Regulations as well as the German law by an interpretation alleged to have 
been given by the Commandant of the prisoner-of-war camp or some other 
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military authority. This appeared from a memorandum of a Krupp 
representative to his superiors in which he stated : 

" According to international agreement Prisoners of War may not be 
employed in the manufact ure and transportation of arms and war material. 
But if any material cannot be clearly recognised as being part of a weapon, 
it is permissible to get them to work on it. Responsible for this decision is 
not the Intelligence branch (Abwehrstelle) but the Commandant of the 
Prisoner-of-War Camp. " 

The Prosecution introduced an affidavit of Schroeder who was also 
examined before the Tribunal. Schroeder was the commercial management 
member of the Vorstand of the Germaniawerft, a shipbuilding subsidiary 
of the Krupp firm, located at Kiel. The accused Krupp, Loeser and Janssen 
were members of the Auf ichtsrat of the Germaniawerft at the time in 
question. Schroeder te tified that he had been promised prisoners of war 
or other foreign worker as replacements for German workers drafted for 
w~r service_s. As the Germaniawerft was engaged in the building of war 
hips, Schroeder had some cruples about using prisoners of war in that 

work. This was in 1941 and at that time the prisoners of war available 
were l~rgely French, . Belgian and Dutch. Schroeder decided to go to 
E en m order to d1 cu s the matter with the top officials there. He 
e~ ~laine? his ~ifficultie to the accused Loeser and Krupp. Instead of 
g1V1 ng him a direct answer to his question, the accused Krupp put him in 
charge of a plant manager who bowed Schroeder around the factories in 
E en with a view to demon trating how the matter was handled there. 
Schroeder further stated that the accused Krupp and Loeser had told him 
that " the legitimacy of employing foreign workers on war work was not to 
be discu sed " an? that "we'll show how to do it and then you can draw 
you r own conclu t0ns of how to arrange matters in Kiel where conditions 
are different. " Schroeder te tified that out of a total of 11 000 workers 
employe~ at the Germaniawerft in 1943, there were 1,500 pris~ners of war. 
At that time Speer had already forbidden all peace-time production at the 
Germaniawerft. 

In another affidavit introduced by the Defence the witness Hans Jauch 
wh?, from t)1e ~~in_ning of June, 1942, was the Commander of Stalag VI-F 
which had Jun diction over the employment of prisoners of war in the 
E en area, stated : 

" At ~rupp's the~ ignment of workers to jobs was governed by principles 
of expe_d1ency, that 1s they were put wherever they were needed. A clear 
epar~tJon of production for war purposes and peace purposes was in a 

firm hke ~~upp's pr~ umably impossible under the sign of total war. I am 
of the opinion that 1f one had wanted to adhere strictly to the letter of the 
Ge~eva Convention in thi re pect the OKW probably ought not to have 
a 1gned any POW's at all to a firm like Krupp and all similar firms." 

I. Evidenc_e wit/~ Particular Reference to the Employment of 
Russian Pnsoners of War and Italian Military Internees 

The fact that_ duri~~ a su~ tantial part of the war years, Russian prisoners 
of w~r. and Italian military mternee were required to work in a semi-starved 
condition was conclusively hown by d, mentary evidence taken from the 
Krupp files. 
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Russian prisoners of war began to arrive at the Krupp works ear~y in 
1942. The utter inadequacy of the food supplied to thim was conclusively 
shown by protests made by managers of severa; of the plants. 

Thus, for instance, on 26th March, 1942, Thiele, in charge of the boiler 
construction shop of the Locomotive Works at Esssen, reported to the 
Krupp official Hupe that : 

" The Russian Prisoners of War employed here are in ~ genera_lly '_Veak 
physical condition and ~~ on~y partly be employed, on ltgb~ fittrng Jobs, 
electric welding and aux1hary Jobs. 10 to 12 of t~e 32 Russians here are 
absent daily on account of illness. In ~arch, for mstance, 7 ap~red for 
work only for a few days, 14 are nearly always ill: or come here m such a 
condition that they are not capable of even the hghtest work._ Ther~fore 
only J 8 of the 32 remained who could be used only f~r t~e . slightest_ J?bs. 
The reason why the Russians are not ca?able of pr?duct1on 1s m my opm1on, 
that the food which they are given will never give them the stren_gtb for 
working which you hope for. The foo~ one day, fo~ ~.stance, cons1 ted of 
a watery soup with cabbage and a few pieces of turmp. 

Other reports went to show the same. That nevertheless these conditions 
continued was indicated by a report of 19th November, _1942, . fro~ the 
Instrument Shop No. 11 to the Labour_ Al)ocatio~ Office 1~ which it was 
stated that the prisoners who lived on_ this d~et again and again broke down 
at work after a short time and sometimes died . 

That the conditions described in these reports and docu~ents w~re 
general and known by every agency of the Krupp firm empl?yrn~ Russian 
prisoners of war, was shown by other _documents introduced m evidence by 
the Defence as well as by the Prosecution. 

In his report of 30th October, 1942, to the accuse_d Lehmann, Eickmeier, 
an employee of the Labour Allocation drew attention to the fact that the 
state of health and nutrition in all Russian prisoner of war ca_mps wa very 
unfavourable and obvious to everyone who bad an OPP?~tumty to ob erv~ 
these things due to malnutrition and other b d conditions. The repor 

then goes on : 
" Anny medical inspectors have also made remarks in the camps along 

these lines and stated that they bad never met with such a bad general sta~e 
of affairs in the case of the Russians as in the Krupp camps. ln f;c~_t e 
prisoners returning from w?rk 1!1ake a complete_ worn ou~, an imp 
impression. Some prisoners Just simply totter back mto camp. 

Conditions at the Krupp prisoner-of-war camps a_t the time under c?n­
sideration were so bad that they came to the attenuon of the Army High 
Command, who made complaints to the Krupp firm. 

The evidence showed that the Krupp firm was ~ot requi~ed by govern­
mental directives to work prisoners of war, who, 1_n many mstances, were 
b d · g on starvation. To the contrary the evidence showed that the 

or enn · · · de by the 
allocation of prisoners of war and thetr superv1S1on_ was ma . 

ilitary authorities and that requests by a firm for pnsoners of war were 
:nly granted on condition that those physically unfit would not be put to 
work until they bad been made fit by proper feeding or whatever measures 

were found necessary. 
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It was conceded by the Defence that the prisoners of war were required to 
work in highly dangerou areas, exposed to increasingly heavy air raids. 
Their camp were located within or close to the danger area. The lack of 
sanitary and medical care was most deplorable and the protection against 
air raids quite insufficient. 

The evidence showed that the Italian prisoners of war were first accorded 
the status of prisoners of war, but were later forced to accept the status of 
foreign workers. They had been forcibly brought to Germany and were 
under compulsion kept in a ta le of servitude while employed in the armament 
industry in connection with a war against their own country. The food and 
billeting conditions, as well as sanitary and medical care, had been 
deplorable. In a report dated February, 1944, by the Friedrich Alfried 
Huelle at Rheinhau en, it was stated that the sickness rate among the 
Italian workers wa 11 per cen t including 70 cases of oedema and 100 loss 
of weight. It was al o tated that of the 765 camp inmates, 35 per cent 
were unfit or only partly fit for work and that the number of undernourished 
person and case of stomach and bowel trouble showed the food unsuitable 
for most of the Italian military internees. 

2. Evidence with Particular Reference to the Illegal Use of 
French Prisoners of War in the German Armament Industry 

There was no videoce which could sustain the Defence's contention 
that an agreement had been reached at between the German and the Vichy 
Governments whereby the u e of French prisoners of war in the German 
armament indu try had been authorised. Even though some of the 
witoesse had stated that they were under the impression that such an 
agreement had been reached at with Laval, there was no evidence to show 
that any of the accu ed bad actually acted upon the strength of any such 
agreement or even personally were aware of the existence of such an 
agreement. 

(b) Evidence relating to the ]/legal Use of Civilian Foreign Workers 
and Concentration Camp Inmates in the Krupp Works 

During the war, D utch, Belgian and French workers employed in 
Germany were referred to as We tern workers. The Czechs in many ways 
were treated by the Krupp firm like Western workers, although the evidence 
showed that on some occasion they were subjected to the same mistreatment 
as the so-called Eastern workers. Among the Western workers, a distinction 
was made between " free " labour and " convict " labour. The " free " 
workers were treated better than all of the other classes of labour with 
whom this case is concerne~. They had better rations and more Liberty. 
They were, however, not free to leave their work and were also otherwise 
de~riv_ed of many basic rights. The evidence showed that an ever-increasing 
n:ia3onty of these "_ free" workers were compelled by the Krupp firm to 
sign contract , and 1f they refused to do so, they were liable to be sent to 
penal camps. At the end of their contractual period of employment the 
" contract " was unilaterally considered renewed. lf one of them failed 
to report fo~ work, he was treated as " slacking," and also deprived of the 
small and insufficient food rations. Often they . were reported to the 
Gestapo . . T~?se who left their employment with the Krupp firm, were 
charged with breach of contract '' and were frequently sent to a punishment 
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camp maintained by the Gestapo. In the punishment camp~ they were 
treated very badly. Their rations were the same as those given to the 
Eastern workers. They were confined behind barbed wire ; their move­
ments were severely restricted ; they were frequently beaten. They were 
also, as shown by the evidence, mistreated in many other re . ~t , sue~ as 
being denied packages and letters, forbidden to attend rehg1ous ser ice 

and given no pay. 
About the spring of 1942, Sauckel 's Labour Mobilisatio~ Progran:,me 

became effective, and compulsory labour laws were enacted m the vanou 

occupied countries. 
The evidence showed that wholesale manhunts were conducted and able­

bodied men were shipped to Germany as " convicts " with?ut having been 
charged or convicted of any offence. Many were _confined m a pe_nal ca~p 
for three months during which time they were reqmred to work for mdustnal 
plants. If their conduct met with approval they were graduated to the 

status of so-called "free" labour. 
The Western slave labourers employed by the Krupp firm were produced 

in various ways. Some had signed contracts under compul ion · some 
because of their special skill had been ordered to go to Germany, and others 
bad been taken because they belonged to a particular group. Some of 
those who had endeavoured to evade compulsory service referred to as 
" convicts " with others picked up in manhunts, were required to go to 
Germany 'and work for the Krupp firm. The evidence ~bowed t~at 
subordinates of the accused Lehmann had been sent to occupied_ c~untne 
to secure workers. The accused Lehmann himself went to Pans _m 1942 
in order to take part in the negotiations concerning group recruitment • 
ln October 1942 an employee of the Krupp firm, Hennig, wa ent to 
France to ~ssist in the selection of the drafted individuals for the ~rupp 
firm. The number of French workers employed by the Krupp firm in t~e 
Cast Steel Factory at Essen rose from 293 in October, 1942, to 5, l l 10 

March, 1943. 
The accused Lehmann had a Krupp representative go to Holl~~d !n 

October 1942 who remained there for two years in order to a s1 t m 
securin; Dutch workers for the firm. The num~r of Dutch worker 
employed by the Krupp firm in Essen rose from 33 tn Jun~, 1942, to about 
t,700 in March, 1943. Likewise, a Krupp re_presentattve wa ent to 
Belgium. He stayed at Liege from where Belg1a~. work~r ~ere sent to 
the Krupp firm. Many of them were treated as convicts. Aft~~ the 
usual period of three months of punishment they became so-called free 

workers." 
Dutch workers who attempted to escape from compulsory service in the 

Krupp firm, were arre ted, confined in the penal camp, and returned to the 

Krupp firm. 
Czech workers who were sent to Essen for training for work in the 

Berthawerke were required to sign contracts. If they escaped and were 
recaptured they were first sent to a labour education camp, and while 
confined there they were required to work for the Krupp firm. 

Penal camps were maintained by the Krupp firm at Grusonwerke, at 



. 
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Friedrich Alfried Huette and at Essen. Those at Essen 
Dechenschule and eerfeld chule. 

were known as 

In 19~3 it became apparent that slave labourers reported to the Gestapo 
for _pu~ishment, ~ere not always sent back to the Krupp firm after the 
exptratton of their sentenc~s. In October of that year the accused von 
Buelow made _Plans and Laid down the conditions for the operation of a 
penal camp of i~s own by the Krupp firm at the Gusstahlfabrik. In January, 
1944, ~onstructi?n of the camp was under way. The accused von Buelow, 
t~ok 1t upon himself to make sure that iron bars were installed in the 
wmdows ~nd that locks were put on the doors, and that an air raid shelter 
was provided for the ~uard . About 90 per cent of the inmates of this 
penal ca'!1p were B_elg1ans,_ the remainder being French, Italian, Polish, 
Yugoslavian, Bulganan, Chinese and Algerian. 

The D~henscbule penal camp, referred to above, was surrounded by 
~arbed wire an~ patrolled by a guard. The inmates were guarded at all 
times, even while at work i~ the Krupp plants. Upon their arrival they 
were _told that t?ey were prisoners, and their beads were shaved. They 
w~re issued convict clothing. They could not leave the camp without such 
suits. 

The inmates were deliberately assi ned to heavy and dirty work in plants 
of the _Kr~pp firm. The food, com1sting of liquid and little else at night 
was quite made~uate for men performing the labour required by the inmates. 
Becau e of t~~ unpro~r nourishment at least 15 died on account of illness 
and malnutntion. M1streat~ent and beatings were a daily occurrence in 
the camp. T~e beat~n-and sick men were denied medical assistance. The 
were also derued reltg1ous consolation. As an air raid shelter they wer! 
aUo_wed to use only a trench, although adequate air raid protection was 
ava1la?le_ nearby: A~ a re ult 61 of them lost their lives when the trench 
was hit m an atr raid. After the destruction of Dechenschule the pen l 
camp was tran~ferred to . errfeldschule, where the conditions 'were eve~ 
worse. Accord_mg to a witness, the inmates had actually to fight for a 
dry sp?t on wh1c~ to sleep at night. Those who lost were forced to sta d 
on their feet all night. n 

Both the Dechenschule and the Nerrfeldschule camps belonged to and 
where managed ~y the Krupp firm. The inadequate facilities that existed 
t ,ere were provided for by the firm 's officials The firm wa 'bl fo s J • d . . · · · . s responsi e 

r upp ymg a equate au raid shelters. The food was provided for b the 
firm. 1:he guards were members of the Krupp Werkschutz. The inr!ates 
worked m t~e Krupp plants to which they were assigned by officials of the 
fir~. Medical treatment wa also the responsibility of the firm The 
pnsoners were beaten by the guards in the firm's employ. · 

Th_e ~vidence showed that the re ponsibility for these two penal cam s w 
not hm1ted to the accused von Buelow. Each of the other accused ~xce as 
Lo~ser, Pfirsch and Korschan, participated in the establishm;nt a:J 
mamtenance of the camps. 

Civilian~ from Poland and Russia were first brought to Essen in lar e 
num~rs m 1942. Jn January, 1942, the Gusstahlfabrik em g 
Rustn~ an! 67 Poles. In April, 1942, 319 Russians and 462p~~r:: w~: 
emp oye . y the end of the year, the Gusstahlfabrik employed 5,781-
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Russians and 1,046 Poles. In October, 1944, 3, 35 Russians and l ,210 
Polish workers were employed. The decline in the number of Eastern 
workers from 1943 until the end of the war was caused particularly by the 
evacuation of sections of the Gusstahlfabrik, and the workers were taken 
to other plants of the Krupp firm. Eastern workers were also employed in 
the Krupp plants Elmag, Suedwerke, Berthawerke, the Friedrich Alfried 
Huette and at the Germaniawerke. 

The Eastern workers, like the Russian prisoners of war, were treated 
worse than all other classes of foreign workers, with the exception of 
concentration camp victims and the inmates of" labour education camps." 
The evidence showed that upon their arrival, t ey were put under guard 
behind barbed wire in very bad camps ; they were brought back and forth 
to work under guard. They were compelled to wear distingui bing badges. 
The food was of very poor quality and not sufficient in amount. They 
were required to work very hard and received very little compensation. 
Their treatment was most inhuman. The status of Eastern workers wa 
declared to be that of prisoners. ln a memorandum to the work managers, 
dated 13th March, 1942, the accused lhn stated: " The Russian civilian 
workers are to be treated in the same way as prisoners of war. Any 
sympathy is false pity, which the courts will not accept as an excuse." The 
accused von Buelow voluntarily aided in the restrictions placed upon the e 
people. In spite of government orders to the contrary the accused von 
Buelow continued to oppose the removal of the barbed wire fences round 

the camps. 
The camps in which the Eastern workers were confined were overcrowded 

very dirty and inadequate in many ways. Long before the damage cau ed 
by the Allied air raids on Essen, the housing of the slave labourer by the 
Krupp firm was totally inadequate. The sanitary and medical facilities 
were appalling. In addition their lives were constantly in jeopardy due to the 
location of the camp in the very centre of the danger area and the lack of 
protection against air raids. As a result many of the Eastern workers lo t 

their lives. 
The food furnished to the Eastern workers employed by the Krupp firm 

was deplorable. Hassel, a subordinate of the accused ~on ~~e_low aid 
when Krupp employees protested on behalf of the Russian c1v1han ~hat 
"one was dealing with Bolsheviks and they ought to have beatings 
substituted for food." As shown by a survey made on 7th May, 1943. 
four-fifths of the Eastern workers who had died at a Krupp hospital died of 

tuberculosis and malnutrition. 
Russian workers were compelled at all times to wear a badge " 0 t" 

(East) and the Polish workers were compelled to wear a badge " P '. in 
order that they might be distinguished. It was the rule that escapmg 
Russians must be shot. These workers included old men and women and 
children and pregnant women. In 1943 some of the Eastern children 
employed by the Krupp firm were from twelve to seventeen years old. ln 
1944 children as young as six years of age were assigned for work. Ea tern 
workers were beaten as part of their daily routine. The evidence bowed 
that these beatings took place in the Krupp plants as well as in the camps. 
Several Russians were beaten to death on various occasions. o action 
was taken against the culprits. The number of atrocities committed against 
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the Ea tern workers in the Krupp plants was such that it was a matter of 
common knowledge there. 

The utili ation _of concentration camp labour for the armament programme 
w~ _a t ~rst restricted to employment in armament plants by the S.S. itself 
w1thm 1t camp . The fir t change in this system was inaugurated on 
16th ~arch, 1942, on the basis of conferences at Hitler's headquarters 
when 1t wa announced that concentration camp inmates were to be used 
to a greater extent but only within the concentration camps themselves 
Shortly th~reafter the accu ed Erich Mueller, made a proposal to Hitle; 
for the settmg up of a plant to produce automatic AA-guns in a concentration 
ca~p. The Krupp Au chwitz project was a part of this programme. The 
evidence showed that the Kru~p firm was desirous of obtaining skilled 
!abour . through the concentration camps for the achievement of their 
industrial ends ~nd that thi method of recruiting slave labourers was no 
matter of nec~sslly. T~e accused_ Eric? Mueller discussed the employment 
of concentra~1on camp mmate with Hitler. The evidence showed that the 
accused AJfned Krupp, Houdrem~nt, 1:,oeser, Eberhardt, Korschan, Ihn, 
Lehmann and Pfirsch were al o actively mvolved in these efforts. 

On the 11th March, 1943, a special conference was held between the 
accu e~ Houdremont, Korschan, Mueller, Eberhardt and several of their 
ubordmates from the technical office in order to discuss the extent of the 

dama~e done to the Fuse Plant at Essen by bombing. It was decided to 
subm_1t. a propo~?I to the government authorities for the evacuation of the 
~emammg machinery from the fuse factory in Essen and to resume production 
rn large scale at a factory at Auschwitz. The plan was approved. In June, 
1943, t~e Krupp firm started to employ concentration camp inmates in 
Au chw1tz. ~y the end of the month approximately 160 persons were 
actually ~orkmg for the firm there. By the middle of July, 50 persons were 
enga~ed m th~ manufacturing of equipment and tools and another 150 on 
repairs and m~tallation machinery. In September, 270 persons were 
employed, and 1t was contemplated that by the end of the year 600-650 
people co~ld be used. Before full-scale production could be bad howeve 
the offen 1ve of _the Russian Army forced the Krupp firm to give up t;~ 
plant at Auschwitz. 

The e concentration camp inmates were of many nationalities, including 
Po)e_, Frenchmen, Cz~chs and Dutchmen. The majority were of Jewish 
religion. ~any w~re rn very poor physical condition. They were beaten 
and oth~rw1se ~ums_hed by S.S. guards. The food furnished to them was 
meagre-, m uflic1ent m both volume and nutrition value. 

The fa~ts _connected with the B~rtbawerke lead to the same conclusions. 
1:!ere again, 1t was shown by_ the evidence, that it was not only known by the 
Krupp firm that concentration camp labour would necessarily be re uired 
to fulfill the programme, but that the fact of availability of such labo~r was 
u ed as a means for expansion. The labour used for the construction of the 
Krupp owned Berthawerke consisted almost entirely of imprisoned Jewish 
labour. About 4,000 of them were assigned to the construction of the plant 
by July, 1943. 

In their applica~ion to the Reich Association Iron for the approval of a 
plan for the startmg of construction on a steel works at Markstaedt, the 
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Direktorium of Fried. Krupp in Essen, stated with reference to the sources 
of manpower that " before long, 3,300 Jews who are working on the spot 
as building workers, can be released for the above-mentioned work." 
Again in the monthly report of the Berthawerke for July, 1944, reference 
was made to the negotiations which took place with the armament command 
concerning the use of 500 Jews for track-laying on the firing range. In 
April, 1944, 1,668 concentration camp inmates were employed at Bertha­
werke. By July of that year, the number bad increased to 2,610, and in 
October of that year Bernhard Weiss of the Flick firm bad estimated dn 
bis visit to Berthawerke that approximately one-half of the total labour force 
of 12,000 consisted of concentration camp inmates. These concentration 
camp workers were interned in nearby camps. They were in a bad state of 
health, and some of them could not walk at all without aid. They were 
badly clothed. The inmates worked without any morning meal and for 
twelve hours with only one bowl of soup. Their food was so poor that they 
sought for food remains, and begged for scraps of food. A doctor employed 
by the Krupp firm who observed the poor appearance of the concentration 
camp inmates employed, reported that : " In spite of all efforts we could 
not change in detail the system of the work to be done by the concentration 
camp detainees, which was really responsible for the bad state of the 
detainees." 

The evidence also showed that the concentration camp inmates had been 
beaten because they did not properly perform the work to which they were 
assigned, as a result of not knowing how to work the machines. The 
beatings administered to them by the supervisors was with a whip made of 
iron with rubber. Conferences were had between the competent plant 
managers and the members of the S.S. during which the matter of punishing 
the concentration camp inmates was discussed. The housing furnished to 
the concentration camp inmates was most inadequate, and the live of the 
inmates were in danger as the plant was not furnished with proper air raid 
shelters for the workers. During air raids, the concentration camp inmates 
had to remain in the plant while other employees were permitted to leave it. 

The evidence showed that the Krupp firm bad desirously employed 
concentration camp inmates in various other plants as well. Thus approxi­
mately 200 female concentration camp workers had been assigned to the 
fuse plant erected by Krupp at Wuestegiersdorf in Silesia in 1944. All of 
them were Jewish and of Hungarian and Yugoslavian nationality. They 
were procured as a result of negotiations between the Krupp firm and the 
S.S. Concentration camp workers consisting of Hungarian and Polish 
women of the Jewish faith were employed at the. Krupp Geisenbeim plant 
on the Rhine until March, 1945. Concentration camp inmates bad also 
been employed by the Krupp firm at the Elmag plant. After the Krupp 
Krawa plant had been evacuated from Alsace to Germany and re-e tablished 
in Nuremberg and Kulmbach as the Suedwerke, the Direktorjum sent the 
accused Lehmann to the S.S. Main Economic Administration at Oranienburg, 
to arrange for the allocation of concentration camp inmates. Lehmann 
reported that at Oranienburg be was informed that concentration camp 
Buchenwald was the camp to which they should apply. The accused lhn 
and Lehmann then started negotiations with the commander of the 
Buchenwald concentration camp, with the result that 2,000 female concentra­
tion camp inmates were allocated to the Krupp firm. An effort was also 
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made by the Krupp firm to obtain 2,000 male concentration camp workers 
but ~n vain. Five hundred and twenty of these were later selected by Krup; 
officials and sent to the Krupp plants at Essen. These female concentration 
camp inmate ranged in age from 15 to 25 years. They belonged to the Jewish 
faith and had becau e of their religion been forcibly removed from their 
homes in Czechoslovakia, Rumania and Hungary in May, 1944, and 
transported to Germany. The camp at Humboldstrasse in Essen main­
tained by the Krupp firm and used for the housing of these 520' female 
con_centration camp inma~~s'. was in every respect deplorable. The housing, 
sanita ry and medical fac11it1es were extremely bad, the protection against 
air raid consisting only of open trenches. After the barracks had been 
burned down in an air raid in October, 1944, all the inmates were crowded 
into the patched kitchen building. During another air raid in December 
~944, this building wa al o hit and thereafter the entire population Jived 
m the cellar of thi bombed-out building. The food was very bad, and only 
one meal was served each day. They did not have two blankets each as 
pre cribed by th~ S.S. The Krupp firm furnished them with only one 
blanket. The mistreatment of these girls was a matter of common 
kno~ledge. Although the e conditions were known to all responsible 
partte , no efforts were made to improve things. 

In February, 1945, a subordinate of the accused Lehmann Jearned that 
th_e S.S. did not p~an to permit the concentration camp inmates to remain 
alwe and thus ~e liberated by the advancing American troops. He advised 
Lehmann of this plan and also the members of the Direktorium. After a 
discussion of this matter by the Direktorium, the accused Janssen advised 
the accused Iha and Lehmann of the decision of the Direktorium to have 
these conce~tration camp pri oners removed from Essen. On 17th March, 
1945, the girls w~re marched to Bochum. There a train was made up for 
th~m together with 1,500 male concentration camp inmates. They were 
shipped eastwards u~der S.S: guards. With the exception of a few girls 
"".ho had succeeded m escaptng shortly before, nothing further has been 
d1 covered about the fate of these Jewish girls employed by the Krupp firm. 

The evidence showed that the accused Krupp, Loeser, Houdremont, 
Mueller, Jansse_n, lhn , Eberhardt, Korschan, von Buelow, Lehmann and 
Kupke had acttvely_ pa rticipated in the endeavours of the Krupp firm to 
employ not only prisoners of war but also concentration camp inmates in 
the armament production and to a greater or lesser extent were responsible 
for the deplorable and inhuman conditions accorded to them. 

(vi) Evidence relating co Count IV-Conspiracy to Commit Crimes against 
Peace, War Crimes and Crimes against Humanity 

Th~ evidence relied upon in support of this Count is the same as that 
s~bm1tted by t?e Prosecution and the Defence under and in connection 
with the foregomg three Counts to which reference therefore may be made. 

3. THE OPI 1ON OF THE TRIBU AL ON COUNTS I AND IV (CRIMES AGAINST 
PEACE) OF I ) TH J E, 1948 

On 12th March, 1948, after the Prosecution had rested its case in chief 
the defendants filed a motion entitled, " Motion of the Defence for Acquittai 
on the Charge of Crimes against the Peace." 
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In the motion, tbe defendants moved that the Tribunal " should decide . . . 
that the defendants are not guilty in this respect," referring to Counts I 
and IV of the Indictment. 

In connection therewith, briefs were filed , the memorandum of the pro ecu­
tion being dated 20th March, 1948. 

During the session of 5th April, 1948, the Tribunal, through the President 
states as follows : " Before you proceed with the other witness, Doctor, we 
desire to dispose of a motion that has been made. On 12th March la t, 
the defendants filed a joint motion for an acquittal on the charges of crime 
against the peace. We construe this to be a motion for a judgment of not 
guilty on Counts I and IV of the Indictment on the ground that the evidence 
is insufficient as a matter of law to warrant a judgment against them on 
those Counts. 

"After a careful consideration of this motion, the ·Prosecution 's reply 
thereto, and the briefs and the evidence, we have come to the conclusion that 
the competent and relevant evidence in th~ case fail s to show beyond a 
reasonable doubt that any of the defendants is guilty of the offences charged 
in Counts I and IV. The motion accordingly is granted and for the rea on 
stated the defendants are acquitted and adjudged not guilty on Counts I and 
IV of the Indictment. An opinion, stating in mo re details the reason of 
our conclusion, will be filed at a later date." 

(i) The Opinion of the Tribunal as a whole 
The above-mentioned opinion which was subsequently prepared and wa 

filed on 11th June, 1948, after recalling the events set out above, proceeded 

as follows: 
In Count I of the Indictment, all of the defendants (1) are charged with 

Crimes against Peace. This Count is frequently referred to a the "aggre -
sive war Count". In the fourth Count, all of the defendants ( 1) are charged 
with having participated in the formulation of, and execution o~ a common 
plan and conspiracy to commit, and which is alleged to have involved the 
commission of Crimes against Peace. This latter count is often referred to 
as the " conspiracy Count ". 

" As stated in the judgment of the International Military Tribunal, t_he 
charge in the Indictment • that the defendants pl~nned an_d waged a~gres~1ve 
wars are charges of the utmost gravity. War ts essentially an evil thing. 
Its consequences are not confined to the belligerent states alone, but affect 

the whole world. 
• To initiate a war of aggression, therefore, is not only an international 

crime ; it is the supreme international crime differing only fro~ other 
war crimes in that it contains within itself the accumulated evil of the 

whole.' 
"Judgment of the International M_ilitary Trib~n~l, Volume I, page 186 of 

Official Documents, Trial of the MaJor War Cnmmals. 
" It is difficult to think of more serious charges which might be made 

against any individual than those contained in the two Counts in question. 

(•) During the Trial, however, the Prosecution made a motion to amend the Indictment 
so as to eliminate the accused Kupke, Lehmann and von Buelow from Count I and 
Count IV. 

H 
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Re~lizing this and the attending responsibilit u on 
weighed the evidence offered in view of what :as p "d _us, hw~ have carefully 
lnternational Military Tribunal. sai mt e Judgment of the 

" Article II of the Control Council Law No 10 
follows : · provides in part as 

" I. Each_ of the followi ng acts is recognized as a c . . 
'(a) c . nme. 

nme agamst Peace. Initiation of inva . f . 
and wa rs of aggression in violation f ~100 o _other countnes 
treaties, including but not 1· -·t d o mtern~tJonal laws and 
initiation or waging a war ofimi e _to planmng, preparation, 

f - - aggression or a war of · 1 . 
o international treaties agreeme -t , v10 atJon 
in a common plan or ~onspirac;; or ttssurances, ?r participation 
of the foregoing . . .. , or · e accomplishment of any 

' 2. Any person without regard t · . 
he acted, is deemed to have com ·1~ ~aho~ality or the capacity in which 
of this Article, if he was (a) a m_1 ~ ~ cnme as defined in paragraph I 
commi sion of any such er· prmc1pda or (b) was an accessory to the 

k ime or or ered or abetted th 
too a consenting part therein or (d) e_ same or (c) 
enterprises involving its c . . was connected with plans or 

. . omm1ss1on or (e) was a be f 
orgamzat10n or group connected . . _mem r o any 
crime or (J) with reference to with the ~omm1ss1on of any such 
civil or military (including Je::r!;a~~a 1 (a), 1~ l~e h~ld a high political, 
one of its Allies co-belligerents o _If) pos1t1on ~n Germany or in 
financial, indust~ial or econom ·c {risatefH1tes or held high position in the 

.. 1 1 e O any such country.' 
The fo llowing_ articles appear . ' M" . 

Ordinance o. 7 Organizati d ~n ihtary Government-Germany 
, on an owers of Certain Military Tribunals , '. 

' . " ARTICLE IX 
The tnbunals shall not re · f 

but shall take . d" . 1 . quire proo of facts of common knowledge 
notice of offici1i° g~~:rn:!:~/~ereof. They shall also take judicial 
United Nations including the ac~cu~nts and reports of any of the 

~~t~ u ih~nr~~:;da:~onuJ t~~f:g~o:r°!!~~J;; ~;~ts:~::~~;l~~f:~;:i::: 
United Nations. n una so any of the 

' ' ' ARTICLE X 
. The determinations of the International MT . . 
Judgments in Case No. l that invasion a . I itary Tnbunal m the 
C · . . . - , ggress1ve acts aggre · 

rimes, atroc1t1es or mhumane acts w 1 , ss1ve wars, 
binding on the tribunals established h ere ~ anned or occurred, shall be 
ed except insofar as the participatio:r;~n ~rand shall not be question­
any particular person may be co erem ?r knowledge thereof by 
national Military Tribunal in th ?c~rned. ~tatements of the Inter­
proof of the facts stated, in the a~1:ncgmer"1 .1bn· Ca~e No. l ~onstitute 
the contrary.' e O su stant1al new evidence to 

" I th . d n -e ~u gment of the International Mili . 
and aggressive war Counts were d's d -tary Tnbunal, the conspiracy 
of each accused upon the coun: cusse tog~ther, and the guilt or innocence 
covered. s upon which he was indicted were also 
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" A detailed review in this opinion of all of the evidence offered by the 
prosecution upon these two counts is not deemed essential. Assuming that 
all of the evidence so presented is considered as creditable, it was upon 
5th April, 1948, and is now, our considered opinion that th:! requirements 
for a finding of the defendants guilty upon these two Counts have not been 
met. We do not hold that industrialists as such, could not under any cir­
cumstances be found guilty upon such charges. Herein we state what we 
construe to be the necessary elements of proof for conviction upon these 
two Counts, and have concluded that evidence of the same has not been sub­
mitted. This conclusion having been reached upon 5th April , 1948, it then 
appeared to us that it was our duty to state it immediately, and not require 
the defendants to offer further evidence upon these two Counts. The obvious 
result of not having taken this course, would have been to put the defendants, 
who otherwise would not know the views of the tribunal , in the position of 
exposing themselves to a situation which we do not deem consistent with the 
rights of every defendant, namely, the right to have a fai r trial. One of the 
requirements is that the Prosecution shall sustain the burden of proving each 
defendant guilty beyond a reasonable doubt. The tribunal, having deter­
mined that the Prosecution had failed to prove each defendant guilty beyond 
a reasonable doubt upon the two Counts in question, entertained the thought 
that the only possible effect of having the defendants present evidence upon 
these two Counts would be, that in doing so, proof of facts required for 
conviction might then possibly be produced to the advantage of the prosecu­
tion. It is our opinion that such a course would not be in keeping with our 
ideas of justice. It was because of this that we announced our conclusion 
in the manner in which we did in open court upon 5th April , I 948." 

The opinion recalled that : 
" ln paragraph l of Count I of the Indictment, it is alleged that all of the 

defendants, 'with divers other persons, including Gustav Krupp von 
Bohlen und Halbach, Paul Goerens and Fritz Mueller, during a period of 
years preceding 8th May, 1945, committed Crimes against Peace as defi ned 
in Article II of Control Council Law No. 10, in that they participated in the 
initiation of invasions of other countries and wars of aggression in violation 
of international laws and treaties, including but not limited to planning, 
preparation, initiation, and waging wars of aggression, and wars in violation 
of international treaties, agreements, and assurances.' 

" In paragraph 2 of Count I, it is stated that the defendants ' held high 
positions in the political, financial , industrial and economic life of Germany 
and committed Crimes against Peace in that they were principals in, acces­
sories to, ordered, abetted, took a consenting part in, were connected with 
plans and enterprises involving, and were members of organizations and 
groups, including KRUPP, connected with the commission of Crimes against 

Peace. ' 
" In paragraph 3 of the first Count, it is said that the ' invasions and wars 

referred to and the dates of their initiation were as follows : Austria, 12th 
March, 1938 ; Czechoslovakia, 1st October, 1938, and 15th March, 1939 ; 
Poland, 1st September, 1939; Denmark and Norway, 9th April, 1940 ; 
Belgium, the Netherlands and Luxembourg, 10th May, 1940 ; Yugoslavia 
and Greece, 6th April, 1941 ; the USSR, 22nd June, 1941 ; and the United 
States of America, 11th December, 1941.' " 



106 ALFRIED FE LIX ALWYN KRUPP 

The Tribunal then continued : 

' _I~ i now clear that the wars which the d f, d 
part1c1pated in the initiation of were wars f e en a~ts are a!Jeged to have 
be aid that the defendant ' in doing wha~ aggr~ss1on_. However, can it 
Septem?er, 1939, did O knowing that the :er t ey _d!d ~o, ~rior to 1st 
con ent1og part in, aiding and :tbettino ; . ere part1c1patmg m, taking a 
paragnph 3 ? ~ e mvaSwns and wars set out in 

" The International Military Tribunal r . 
had actual knowledge of the pla " leqwred proof that each defendant 

f · · ns ,or at east one of th · · 
o aggre too, in order to find him g ·it I . e mvas10ns or wars 
from capt ured document has reveal u1 y. _t was stated that, , Evidence 
to which the Tribunal propo e to ei that ~tier held four secret meetings 
the bed upon the que tion of th ma e specia reference because of the light 

" C t· . . e common plan and aggressive war , 
on mumg on, it wa stated 'Th . . 

ovember, 1937, the 23rd of Ma' 19;;e m~tmgs took place on the 5th of 
the 23rd of ovember, 1939.' Y, , an the 22nd of August, 1939 and 

' Then the tribunal aid • At these . . • 
made by Hitler as to his ~urpos s :-eehhngs im~ortant declarations were 
term . ' e ' w tc are quite unmistakable in their 

" J n finding Hess guilty on the a . 
Count, the International MTt ggres~1ve war Count and on the conspiracy 
opinion a defendant could be~ I ari T~ltbunal clearly indicated that in its 
the fo ur meeting referred too:~o~t ty ~ven _if he had not attended one of 
defendant cannot be found gu·lt . . hL1kew1se, we do not hold that a 

' h h . . L y uniess e attended one of the meetings 
c. ac . t was md1cted under Count I . . . 

ag~re s1ve war, and he was found not g \1' bconhsp1rlacy an? II, waging 
Tribunal. ut Y Y t e nternattonal Military 

~ But rearmament of itself is not criminal under th 
Cnme against Peace under Article 6 ofth C . e charter. To be a 
Schacht carried out this rearmament as ;ar~ar;e~1t mus_t be shown that 
aggressive wars. ' 0 t e Nazi plans to wage 

" As it was necessary in the case of Schacht . . 
to these defendants, that it be shown that th , it I~ necessary, with respect 
part of the Nazi plans to wage aggressive . ey ~arned out rearmament ' as 

" wars. 
Speer was indicted on all four Counts H . . . 

1932. In 1934 he was made Hitler's archit~t ane Jomed the Nazi Party in 
confidant. Shortly thereafter he was mad d d became a close personal 
Labour Front and the official in char e ea e~artment head in the German 
of the deputy to the Fuehrer pos· t" g ofh~ap1tal construction on the staff 
15~h February, 1942, after the de:;~nifwF:~~ he held through 1941. On 
chief of the Organization Todt a d R . h !<:>dt, Speer was appointed 
Munitio~~ (after 2nd September: 19n43 fo:•:r Mm1ster for Armaments and 
The pos1t10ns were supplemented b hi ~aments a_nd war production). 
1942 as General Plenipotentiary f: As appomtments m March and April 
Central P~anning Board, both withi: th:maments and as a member of th; 
of the Reichstag from 1941 until th dfoufr-year plan. He was a member 

e en o the war 
" The tribunal stated that it was of h . . . 

do not amount to initiating pla · t e opmt?n that ' Speer's activities 
, nmng, or preparing wars of aggression, or 
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of conspiring to that end. He became the head of the armament industry 
well after all of the wars had been commenced and were under way. His 
activities in charge of German armament production were in aid of the war 
effort in the same way that other productive enterprises aid in the waging of 
wa r, but the Tribunal is not prepared to find that such activitie involve 
engaging in the common plan to wage aggressive war as charged under 
Count I or waging aggressive war as charged under Cou11t II. " 

" If Speer' s activities were found not to constitute ' waging aggressive 
wa r ' we most certainly cannot find these defendants guilty of it. 

" In the Charter of the International Military Tribunal under II, Juris­
diction and General Principles, we find the following : 

' Article 6. The Tribunal established by the agreement referred to 
in Article 1 hereof for the trial and punishment of the major war criminals 
of the European Axis countries shall have the power to try and punish 
persons who, acting in the interests of the European Axis countries, 
whether as individuals or as members of organizations, committed any 

of the following crimes. 
' The following acts, or any of them, are crimes coming within the 

jurisdiction of the Tribunal for which there .hall be individual 

responsibility : 
'(a) Crimes against peace: Namely, planning, preparation, initiation 

or waging of a war of aggression, or a war in violation of international 
treaties, agreements, or assurances, or participation in a common plan 
or conspiracy for the accomplishment of any of the foregoing ; 

' (b) War Crimes: Namely, violations of the Jaws or customs of war. 
Such violations shall include, but not be limited to, murder, ill-treatment 
or deportation to slave labour or for any other purpose of civilian 
population of or in occupied territory, murder or ill-treatment of 
prisoners of war or persons on the seas, killing of hostages, plunder of 
public or private property, wanton destruction of cities, towns or 
villages, or devastation not justified by military necessity ; 

'(c) Crimes against humanity: Namely, murder, extermination, 
enslavement, deportation, and other inhumane acts committed against 
any civilian population, before or during the war, or persecutions on 
political, racial or religious grounds in execution of or in connection 
with any crime within the jurisdiction of the Tribunal, whether or not 
in violation of the domestic law of the country where perpetrated. 

' Leaders, organisers, instigators and accomplices participating in the 
formulation or execution of a common plan or conspiracy to commit any 
of the foregoing crimes are responsible i r all act performed by any 
persons in execution of such plans.' 

" The prosecution contends that to be guilty of participation in the 
preparation and waging of aggressive war, under Count II of the Indictment 
in the case before the International Military Tribunal, it was not necessary 
that the individual be one of the small circle of conspirators around Hitler, 
nor be informed of the decisions taken in that circle. Participation in the 
preparation and waging of aggressive war, it is claimed, was obviously con­
sidered a crime different from participation in the common plan to wage 

aggressive war. 
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. e prosecution claims that th . 
JO the prepara tion of or . e conclus1on follows that . . . 
the cri~e of participationwi:g~~! ~~ aggressive war is a crime dr:;:~~i~t1on 
aggressive wa r ; that . . mmon plan conceived b . rom 
to have attended the ~~!~e bree guilty of s~ch participation iiisHn1otlter to wage 
to be ad · d nces at which • ' necessary 
take pla:~seev:! ~~ what took place at them, ::~r::;: war wa~ pla~ned, or 
aggressive war advance of the crystallization of uch par~1c1pat10n may 

" . a conspuacy to wage 

The Prosecution further sa 
o~ly_ the preparing of or w . ys that Control Council Law No 
cnmmal participation . aging of aggressive war crim· I b. IO makes not 
tive, such r . JO a common plan or con . ma ' . ut also makes 
follo ws thai p~~i~i~tf; ~agin1 of aggressive ~;~~cyit hi~vi~g- as ~s obj~-
acts of the character n_ ID a p an or conspiracy for the c a1m_e that it 
constitute preparing adJu~ged by the International M~;ompb~hment of 

~E~i1:~; ~~~':c~z:a~:;~·;';~;i;::·.;,~:;•:~z.~r~~:1~~~ 
clusion ~nd t t~:t\}o co_nte_n~ed that both law ;;;sfu1rry ' charged_ under 
aggressive war an md1v1dual can be guilty of r g c . support this con­
Hitler, there w~~~J: though he did not participate fn etfi:nng fo_r, or waging 
not be held ~pear to be no reason wh a ~onsp1racy around 
It is claimed ;~~~~~f t~le for collectively con~pirf;;uro:~i~di~duals should 
made that actin to s is what the defendants did in thi r t e same. end. 
action that hal ~ether, but not as part of the ' Na . Cs case. The claim is 
war and that ev:: ;~~nobject, first to prepare, and ~~e:n:iiracy ', they took 
one another and ~h t fhthat these_defendants did they d'd ':"age aggressive 
plished thro~gh thei~ coll: et?d ach_1eved, either legal or il;eg~~ concert with 

.. c 1ve action. , was accom-

We cannot conclud h to acco li h e t at there were tw 
• Kruppmto~sp\~:/a,me end, one the ' Naztc~~~f ::/efarate conspiracies 
it is alleged that tt . d It must be remembered atall / and th_e other the 
initiation of invas· e e~endants participated in er· tmes that m Count I, 
Count IV that the;ons t . other _countries and wars1~;s agains! peace, the 
peace, and that th/~r 1c1pated ID a conspiracy to com _aggress!on and, in 
initiation were as fi ~~vas1~ns and . wars referred to a:t t~e cnmes against 
I st October, 1938 ao dows . Austna, 12th March '1938 . t e dates of their 
Denmark and N n 15th March, 1939; Pola~d I ' Czechoslovakia, 
Luxembourg IOt~rway, 9th April, 1940 ; Bel iu~ st September, 1939; 
the U.S.S R • 22nd JMay, 1940 ; [Yugoslavia angd G' the Netherlands and 
Decembe~, j'941. une, 1941](1) ; and the United ;~e~e, 6fth Aprfl, 1941, 

" As th . . a es o Amenca, I Ith 
e 1DVas1ons and . 

paragraph thre f aggressive wars listed b 
burden of prov~n~ tt~:t ~~st Count_ of the lndictm:nto~~eare those_ set out in 
the ones in conn . e~e specific invasions and , prosecution has the 
alleged in the four~t~n with which the defendan:ar~ ~f aggressi?n were 
as asserted in the fi rst o~nt of the Indictment, or in whie1~ e; cons~1~ed, as 

ount of the Indictment All c t ey part1c1pated, 
(I) The d . • of the allegations of 

in Count wor s m brackets did not . 
I of the Indictment, su~r'l!:t m the actual text of the J d on pages 71-3. u gment but appear 
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Count I are' incorporated in' Count IV. Consequently, the above allega­
tion as to invasions and wars of aggression and their dates is part of Count 

IV. 
" For the above reasons we concluded that the prosecution failed to 

prove any of the defendants guilty by the requisite degree of proof on either 
Count I or Count IV and that accordingly none of the defendants is guilty 

on Counts I and IV." 

(ii) The Concurring Opinion of Presiding Judge H. C. Anderson 
Judge Anderson agreed with the opinion set out, but filed a concurring 

opinion, his " approach to some of the questions involved in Counts I and 
IV of the Indictment being somewhat different." 

After having recalled and quoted the relevant parts of Counts I and IV 
of the Indictment, the pertaining provisions of Control Council Law No. IO 
on which they are based and surveyed in brief the origin, growth and impor­
tance of the Krupp firm, Judge Anderson turned to certain matters of general 

application in the following words :(1) 

" There are certain matters of general application which must be stated 
in the outset of this investigation. They must be borne in mind throughout 
the discussion. The first is that this Tribunal was created to administer the 
law. It is not a manifestation of the political power of the victorious 
belligerents which is quite a different thing. The second is that the fact that 
the defendants are alien enemies is to be resolutely kept out of min4. The 
third is that considerations of policy are not to influence a disposition of 
the questions presented. Of these there are but two : (a) what was the law at 
the time in question and, (b) does the evidence show prima facie that the 
defendants or any of them violated it. The fourth is that the defendants 
throughout are presumed to be innocent and before they can be put to their 
defence, the prosecution must make out a prima facie case of guilt by com­
petent and relevant evidence. It is true that the procedural ordinance of 
the Military Government for Germany {US) provides that 'they (the Tri­
bunals) shall adopt and apply to the greatest possible extent ... non­
technical procedure.' But neither the members of this Tribunal nor the 
people of the nation prosecuting this case regard the presumption of innocence 
as nothing more than a technical rule of procedure. Nor do they, or we, 
think it a mere rhetorical abstraction to which lip service will suffice. Upon 
the contrary, in addition to its procedural consequences, it is a substantive 
right which stands as a witness for every defendant from the beginning to 
the end of his trial. The fifth is that Gustav Krupp von Bohlen is not on 
trial in this case. He is alleged to have been a conspirator with the defen­
dants but his declarations, acts, and conduct are not binding on the defen­
dants unless and until the existence of the criminal conspiracy charged in 
the Indictment has been prima facie proven a/iunde and then only insofar 
as they can be regarded as having been in furtherance of the alleged criminal 
purpose. The sixth is that it is a fundamental principle of criminal justice 
that criminal statutes are to be interpreted restrictively ; that criminal 

( 1) This statement of principles was quoted in the Judgment in the High Command 
Trial (Trial of Von Leeb and Others), " omitting only such portions as had particular 
application to that case [11re Krupp Trial ], as a statement of the principles that we deem 
controlling in the approach to the instant case." 
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re ponsibility is an indiv·d I YN KRUPP 
The seventh is that the I ua. m~tter ; that criminal . 
constitutes a denial of _ap~bca t10n of ex post facto fa1~t ~ust ~ -personal. 
conceded that Control bst1ce_ under international law(:) mHcnmmaJ cases 
nevertbele s must b ouncil Law No. JO is b. d. . ence, if it be 
not conflict with thfs c~n tr.~ed and applied to th;nfa~nt. g _on the Tribunal, it 

J d . view. s rn a way which .JI 
. . u g~ Anderson continued·- w1 
. Thi is also the position . 

Chief of Coun el for W _of the Prosecution for G 
rrny on urnberg Tri:;s Cnmes, in his recent ~eport :i~~al ;elford Taylor, 

' o one h b ,_a m_ong other things said thi . e ecretary of the 
as een md1 t d be ' . s . 

u~less, in my jud rn c e fore the Number . . . 
criminal condu t g ent, there appeared to be ; M1~tary Tnbunals 
law.' c under accepted princi Jes su ~tantial evidence of 

.. The trial b " p of mternationaJ penal 
f e,ore the J MT . 

o the London Charter i . . . involved the constructi 
the Peace as therein d fi ~ r~spec~, among other th· on an~ application 

., It . . e ne , rn their relation to . _mg~, of Crimes against 
upon t~: ~~~t;p_obvious from the brief that thex1;tmg mternational law. 
understandable lf;~Y. Count. The reason is no: d.;s~ution relies mainly 
dants be char .ed !s, that only upon this theo I cu t to find and quite 
Prosecution w!s al::h dth~ acts ~nd declaratio~ ~?~he particular def en­
case of conspirac e w1d~ latitude in its effort ust~v Krupp. The 
~r_upp 's stateme~t:s :;~ bas1_s !~r the use against :~ee~~~bb~h a prima facie 
v1s1onally admitted u . activities. f!,. great mass f e~ ants of Gustav 
made. When thi ~on the assumpt10n that a . o ev!dence was pro-
defendants s failed, such evidence was . pruna facie case would be . mcompete t . 

'' Th • n as agamst th 
e emphasis upo h e 

i~er that Count first n t e conspiracy charge make . . 
sp1racy, nor does the .L Control Council Law No 1~1~ appropriate to con­
ment, the I.MT d.d o_ndon Charter. But in . . _oes not define con­

' The p. . ' _so m the following paragra cohn_strumg the latter docu-
. rosecut1on says • P . . 

~he affairs of the az i p , . m effect, that any significan .. 
m a conspiracy that . ?rt~ or government is evide -t rarbc1f?~tion in 
the Charter B t . is m itself criminal C . nee o a participation 
clearly outlined ~n :~ th~ opinion of the Tribu::~~~acy is ~ot defined in 
from the time of de:• c_nmmal purpose. It must n ~ :nspiracy must be 
must not re t me l is,on and of action. The I o . too far removed 
a re found in the ;~ y o~ the declarations of a f r:nnmg, to be criminal, 
politica l affirmaf pom s of the Nazi Party f y progr?mme, such as 
Tribunal must e wn~ . expressed in Mein Kamn~~n- ced m 1920, or the 

d xamme wheth 'PJ rn later y 
an determine th . . er a concrete pl ears. The " -e part1c1pant · an to wage w • 
Applying this rule th I s m that concrete plan , ar existed, 

concrete plans of the N' . e .M.T. held proof of . 
to a conviction under t~z1 gover~ment to wage aggr:~t~al knowledge of the 

" Upon the oth h e consptracy Count s1ve war to be essential 
. er and th p . 

upon the asserted legal pro;os:~~e~tion bases its case under both counts 

('.) " Quine w · . , · 
national Law \r nght · The Law f ' ol . 41, January 1947 o the Nurnberg T. I' ' ' p. 53." na , American Journal of Inter-
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' Crimes against Peace comprehend at least that any person, without 
regard to nationality or the capacity in which he acts, commits a Crime 
against Peace if he knowingly participates in de eloping, furthering, or 
executing a national policy of aggrandisement on the part of a country 
to use force in order (a) to take from peoples of other countries their 
land, their property or their personal freedoms, or (b) to violate inter­
national treaties, agreements or assurances ; or if he knowingly partici­
pates in a common plan or conspiracy to accomplish the foregoing.' 

" As a corollary it is insisted that the requisite criminal intent can be 
shown by proof' that the defendants intended, without regard to and without 
exact knowledge of Hitler's plans, that military power be used for the 
aggrandisement of Germany or be used in violation of treaties.' " 

" In a truly outstanding brief there is a valiant effort on the part of the 
Prosecution to justify the departure from the definition of conspiracy given 
by the I.M.T., for it was doubtless realized, and properly, that to do so was 
vital to the case against the defendants. This is the crux of the case. The 
contention is in substance, that whereas in the Indictment before the I.M.T. 
the conspiracy charged was that originated by Hitler and his intimates, for 
convenience called the' Nazi conspiracy', the conspiracy here is a separate 
and independent one originated in 1919 by Gustav Krupp and the then 
officials of the Krupp concern, long before the Nazi seizure of power. 

" In an effort to make the statement of its theory conform in part at least 
to the language of Control Council Law No. 10, the alleged ' Krupp con­
spiracy ' is tersely described in the brief in general terms as follows : " Act­
ing together, but not as a part of the" Nazi conspiracy", they (the defen­
dants) took action that bad as its object first, to prepare and then to wage 
aggressive war. As will presently appear, this considered alone does not 
accurately represent what I conceive to be the theory of the Prosecution and 
although manifestly not intended to be so, is somewhat misleading and con-

fusing. 
" The idea that independently of governmental authority the owner or 

controller of a private enterprise, together with bis employees, in this day and 
time, could formulate and execute a criminal combination to commit 
crimes against the peace as defined in Control Council Law No. IO is so 
unique and far-reaching in its implications that the mere statement of it at 
once gives rise to the question of whether the prosecution 's contention has 

not been misunderstood." 
Judge Anderson found it advisable to remove any doubts on this score by 

quoting' the relevant parts from the brief and pening statements of the 
Prosecution. He drew special attenti0n to the following conclusions made 

by the Prosecution : 
"The conclusion follows from all this (preceding discussion) that participa­

tion in the preparation or waging of aggressive war is a crime different from 
the crime of participation in the common plan conceived by Hitler to wage 
aggressive war ; that to be guilty of such participation it is not necessary to 
attend the conferences at which aggressive war was planned, or to be advised 
as to what took place at them ; and that such participation may take place 
even in advance of the crystallization of a conspiracy to wage aggressive war. 

{Emphasis added.) 
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"Since Control Council Law No. IO makes not only the preparing or 
waging of aggressive war criminal but also participation in a common plan 
or conspiracy having as its objective such preparing or waging, it follows that 
participation in a plan or conspiracy for the accomplishment of acts of the 
character adjudged by the International Military Tribunal to constitute 
preparing or waging under Count II of the Indictment filed before that 
Tribunal is criminal even though neither the conspiracy nor the acts form 
part of the 'Nazi Conspiracy ' charged under Count I.' (Emphasis added) ... 

" The activities of these defendants were economic and political in 
character. That is, they contributed to the preparation and waging of war 
not by direct military action but by supporting a policy of national aggrandize­
ment. Primarily, the e defendants assisted in marshalling the resources 
first of Germany and then of the conquered countries to increase the military 
power of Germany. (Emphasis added). 

Judge Anderson then went on: 

" Having in mind the definition of conspiracy under the London Charter 
laid down by the I.M.T. and herein-above quoted, the conspiracy of which 
eight of the defendants before that Tribunal were found guilty was the con­
crete plans to wage aggressive war which were formulated by Hitler as early 
as 1937 and disclosed by him to a few of his top leaders in four secret key 
conferences held on 5th November, 1937, 23rd May, 1939, 22nd August, 
1939 and 23rd November, 1939. This Tribunal is bound by this finding 
with respect to the existence of a common plan or plans to wage aggressive 
wars and no other such plans are shown by the evidence in the present case. 
Indeed, in earnestly pressing the conspiracy charge contained in Count IV, 
the Prosecution does not contend at all that the defendants participated in 
these plans but as indicated in a wholly different plan which it is insisted 
amounted to a Crime against the Peace. This is opt easy to follow but it 
must be understood if the Prosecution's contention is comprehended. 
Just how radical is the departure from the conspiracy as it was found to be 
by the I.M.T. is indicated by the following further quotation from the brief: 

" 'The activities of the Krupp firm in preparation for war long antedated 
its alliance with Hitler. When Gustav Krupp entered into an agreement 
with the then heads of the German state in 1920 to preserve Germany's 
rearmament potential for a future struggle, Hitler was the leader of an obscure 
political movement. It would be clearly absurd to say that the intention with 
which this, and other activities of the Krupp firm in implementation of that 
decision, were formed, is to be determined by proof of the presence or absence 
of knowledge of decisions taken by Hitler fiteen years later. The continued 
activity of the Krupp firm in support of Hitler, after it became evident to 
all that he stood for aggrandisement of Germany at the expense of its neigh­
bours, reinforces the conclusion that its activities at all times had this as its 
purpose, but it is not, and could not be, the only proof of such .intention.' 
(Emphasis added.) 

"It is further contended that in order to convict these defendants under 
the conspiracy charge it was not necessary as held by the I.M.T. with ~espect 
to the conspiracy there involved that the Prosecution show knowledge on 
their part of Hitler's plans to wage aggressive war as they were found to be 
by that Tribunal. Upon the contrary, it is insisted that it was sufficient to 

--

I 

•' 
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dants intended without regard to and without 
show merely • that }h~~f fe~ plans that military power be used for the 
exact k~owledge foG i er s or be used in violation of treaties., 
a randisement o ermany d 
gg . d" 11 the prosecution has departe 
"As further indicating _h?w. raf thicalyM T and the construction it gave 

. l f the opinion o e . . . . b . f . 
from the rat1ona e o . dd"ti nal passage from the ne is 
the London Charter, the followmg a I o 

equally illuminating : . . f of criminal war 
•Tobe guilty of participa~i~gt~n ~~~::;~:;: .:t~e~~d ·or intended that 

it is not necessary to sho~ t ~lita e power would result in actual armed 
employment of Germany s m1 ryt Uy occurred would depend on the 
conflict. Whether or no~ a_ war a~ou:s to the threat of force. . If the 
attitude taken by the victim na rwhelming as to make resistance 
military power of Germany was so t:he aggrandisement of Germany 
futile, there would be no war, ye 1· h d through the employment of 

l h e been accomp is e · , 
would as sure Y av f I war bad been concluded. . . though a success u 
military power as . heo it will be observed from the 

"By way of contrast to the foregoing t d ryth4 question before it to be 
· b the I M T state .., . l · quotation herem-a ove, · · · . t d ' which obvious Y 1s 

I t wage war eXIs e , • · · , • 
• whether a concrete P an ° . 's contention. This alone, it 

. . hi from the prosecuuon . T qmte a different t ng · . er to the conspiracy count. 0 
Id be a sufficient answ d · seems to me, wou . ·1 becomes necessary to etermtne 

further consider the matter~ however, ~e assages from the brief has any 
whether the contention outlined by the ·1 r No 10 the London Charter 
sound legal basis either in Control Counc1 aw . ' 

or international customary law. h been '"orn1ed in 1919 by 
. , · alleged to ave 1 ' 

"The , Krupp conspiracy is h ffic·1a.l.s of the Krupp concern. . • · · th the t en o . 
Gustav Krupp m conJuncllon ~1 . ase were connected with the firm at 
Only three of the defeJ1dants m th1~ c f them occupied a sufficiently 
that time and it is con~d~d that i~on~~m with the responsibility for 
important position to Justify c:;~g ifut it is sought, nevert~e_less, t~ hold 
decisions taken at the en?. of 19 . the theory that they part1c1pated in the 
them liable for those decisions ~pon The other defendants, became con­
execution of the alleged c~nsp1~acy. the period from 1926 to 1937 and 
nected with the firm at vanous tl~es o~:r onsible for the original agreement 
it is sought to bold them retroactively p . tes . for that agreement and 

d his then assoc1a ' . . I t between Gustav Krupp an h ,.. ce of conspiracy which 1s comp e e . . h · st of t e 011en 
not its execution, is t e gi b" .· or confederacy is formed. 

t th com matlon . . h 
from the momen e h ·ty to settle the problems wh1c . 

h t If mate aut on d "It is also conceded t a u l It f the Versailles Treaty, an out 
faced the Krupp firm in 1919 as a resu stoed i·n Bertha Krupp and her hus-

d · acy arose re t 
of which the allege conspir II ~ercised the proprietary managemen . 

Kr P who actua Y e . , 
band, Gustav up • . . y, the • Krupp conspiracy , 

II d th , Nazi consp1rac , 0 " Whether it be ca e e . d Control Council Law No. I or . to be a cnme un er . . 
or by some other name, . ust meet at least three requirement . 
the London Charter, a conspi~:: ~rticipated in by two or more persons ; 
(1) There must be a conc~et::Ve a ~riminal purpose but that purpose must 
(2) the plan ~ust ~ot 0; (~) the plan must not be too far removed from the 
be clearly outlined ' an . 
time of decision and of action. 

' 

I 

' 

' 

j 
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" It is conceded, of cour e that it must be 
a criminal purpose. In an effort to brin t . shown_ that the conspiracy had 
within the language of Control Co ·1 l hJs essential element of the offence 
th~ alleged criminal purpose i a~n;~e ~w N~d 10 and t~e London Charter, 
~e1?g 'first_ t~ prepare and then to ;//~1 ' sta~ed m g~neral terms as 
indicated thJs JS unintentionally m. l ct · g ggress1ve "'.ar. But as also 
? f the evidence there is no content:~~\:ng. ~ When co,ns1dered in the light 
involved a concrete plan to wa at t_ e alleged Krupp conspiracy' 
criminal purpose. U pon the co!~raaggr:ss1ve war clearly outlined in its 
~o the concrete and reduced to its ry, . hen converted from the abstract 
J • that in violation of the terms of t::s;~~~ls, ~he rea~ contention in this case 
his then associates entered into a . yo_ Versailles, Gustav Krupp and 
p_otential of the Krupp firm was ~o ateement m 1919 wher~by the armament 
zing it in aiding the rearmament of Ge::~:tlyifpreserved with a view to utili­
me~t embarked upon a rearmament ro / ' and_when some future govern­
policy of aggrandisement ." p g amme m support of a national 

Judge Anderson then surveyed th . ·ct 
in support of its above-mentioned :o envt1 et?ce subdmitted by the Prosecution 

" en Jon an concluded : 

"!~e- foregoing evidence is sufficient t h . 
pro_h1b1t1on in the Versailles Treat G o s ow that, _notwithstanding the 
mamtain the firm's armament ote~'. USta~ _Krupp, m 1919, decided to 
~m ployees, to the end that if !ct w;:! ~~~s~~ng of a nucleus of its skilled 
m the market for war material th fi rma~ government was again 
that field of activity." , e rm would be m a position to re-enter 

~e the? drew atten tion to the fact that the p . . 
an mtent1on to level an attack aga· h b r~secution expressly disclaimed 
and went on to say that the Pro ec I~ t i_,e usmess of making arms as such 
• ar~ourer 's trade i no more inh~:~:tly co~cedt5, and properly so, that the 
or diplomat ; all of these profess·o un aw al than that of the soldier 
but that doe not make them . . 1 Ins revolve around war and statecraft • cn mma per se ' Thi · , 
under it theory of the law in ord. e t . k . sis a realisation that even 
t · · ' r o ma e the Kru • . o a cnmmal con piracy it was nee pp orgamzation amount 
Gu tav Krupp in 1919 ~as made ;~ta:\t~ s~ow _that the decision made by 
plan_ ~o accomplish an illegal ob·ectiv . nmmal mtent and amounted to a 
~artJctpated therein with knowled e r· an_d ~urther that the defendants 
mtent. To how the e essential 1 o i~s cnmmal character and with like 
upon two sentences plucked fro acts t _e pros_ecution places much stress 
July, 1940, by one Schroeder w;/n arh~le wntten for the Krupp firm in 
department and submitted to the H:a~ ~ e head of the firm's accounting 
Forces. g ommand of the German Armed 

"These sentences are as follows. , w· th 
out of the conviction that one da·· G:r out government order, and merely 
Krupp firm have, from the yea r 1~18 t;:iany must_ ag~in fight to rise, the 
workshops and preserved their expe . . 1933, mamtamed employees and 
at their own cost, although great1~nce m the manufacture of war materials 
through the Versailles Treaty and a~age was done to their workshops 
~ compul orily dispersed. The emp o~ees and machines had in part to 
time production involved losse a ~onvers1on of the workshops to peace­
reconversion to war productio~ :as ar:~\~~ same time, the basic plan of a 

, a heterogeneous programme 
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a the result, the economic outcome of which was neces arily of little value ; 
but only this procedure made it possible at the beginning of the rearmament 
period to produce straight away heavy artillery, armour plates, tank and 
such like in large quantities.' 

" The emphasis of cour e is upon the rather dramatic and ambiguou 
phrase' fight to rise '. We are not enlightened as to just what it means. 

" The foregoing sentences in which the phrase appears are from a lengthy 
document described by the Prosecution when it was introduced in evidence 
as a key document. The circumstances under which it and a companion 
document were prepared demonstrate, I think, that the phrase ' fight to rise ', 
whatever was meant by it, cannot be utilized to give a criminal character to 
the activities of these defendants in pursuing their dutie as employees of the 

Krupp firm. 
"It seems hardly necessary to argue that, in the foregoing circum lances 

the phrase ' fight to rise again ', used by Schroeder nearly twenty year after 
the conspiracy is alleged to have originated with Gustav Krupp ; and after 
the period of preparation was over and the war well under way, cannot be 
utilized to give a criminal character to the activitie of the defendant . 
Apart from all other considerations, it not only was not made in connection 
with or furtherance of any criminal conspiracy or plan to prepare or wage 
war but, it shows, as already said, that it was in furtherance of the legitimate 
interests of the firm from a strictly private business standpoint and thi 

while the war was at its height. 
" Considered objectively and in the proper context, it is at lea t p\au ible 

that Gustav Krupp's decision made in 1919 was a calculated bu ine ri k. 
Here was a man faced with the loss of a large part of what doubtle wa a 
profitable business that had been built up over a long period of year . He 
concluded there was a strong possibility that the obstacles then pre enting 
him from engaging in that field of activity would sooner or later be removed 
by the repudiation of the Versailles Treaty or otherwise, and that the German 
Government would then be again in the market for armament. In thi 
situation he decided to be prepared to, at that time, immediately re-engage 
in that business. When, in 1933, his calculation proved to be correct, the 
Krupp firm was ready to begin the production of arms at once thus no doubt 
gaining a considerable advantage over its competitors. It is true that the 
result was a contribution to the rearmament of Germany but it is not con­
tended that in reaching his decision and formulating his plan Gu tav Krupp 
had any idea of aiding in that project except for a profit. Upon the con­
trary, as is said, the Prosecution concedes that his decision was not made for 
purely patriotic reasons and it is shown conclusively that when the firm did 
begin the production and sale of armaments the prices were fixed at a figure 
which enabled it to recoup the losses sustained in preserving the firm 's 
armament potential during the period from 1919 to 1933 when the pro­
duction of armament was prohibited. In this connection it cannot be 
reasonably said that in making his decision Gustav Krupp was influenced 
by the desire to make armament for Germany alone or that such was hi 
intention. Upon the contrary, the only reasonable view is that his deci ion 
was made with the intention of re-engaging in the armament business generally 
when the opportunity denied him by the Versailles Treaty came. This i 

-
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conclusively shown by what ha . d 
~rupp fi rm did exactly that. 1:1:i: o·nl lnml933 or shortly thereafter, the 
uerman government but dil. I y anufactured armament for the 

h igent Y sought the mor fi b 
ot_ er governments apparently without d. , . . _e pro ta le business of 
evidence in this case it is not a 1s1.:nmmatton. Hence, under the 
Krupp would not h;ve made th: altogethe~ _unreasonable view that Gustav 
it was to the firm 's financial intere:~me dec1s1on_ unles~ h~ had believed that 
the war on profi ts and the effo t t . The co~tmued ms1stence even during 
ch d h · r s O recoup pnor losses th gh hi 

arge is government negatives the .d th h rou gh prices 
h~za rd fo r what he later claimed to I ea . at e ~o~ld have incurred the 
view may be laid aside. have been patnohc reasons. But this 

'.' T~e Prosecution's position would be . 
pomt if the charge were that G . t Kr unassailable from a factual stand-
with the then officials of th fi us av upp formulated and, in conjunction 

· • · e rm, executed a plan to · 1 h . 
prov1s1o~s of the Versailles Treat . I d . ~10 ate_ t e disarmament 
of t_he evidence offered to suppori it t~ise~d when_1t is considered in the light 
basis for the conspiracy charge. , ecessarily seems to be the primary 

" I_t is shown beyond doubt that Gustav K . 
that m many respects be practised a . rupp _d1d as claimed and also 
Control Commission which wa t gross deception upon the Inter-allied 
disarmament provisions of th Ts se up to supervise the compliance with the 
K . · e reaty. This condu t h 

ru~p was mdefensible from a moral . . c on t e part of Gustav 
hens1ble from that standpoint, it was i::nt ot: ~1ew. Bu~ however repre­
under the London Charter or Co t I C y ~pm1on no cnme per se either 

" n ro ounc1l Law No. 10. 
Und~r t~e construction given the former b 

to commit crimes against the peac . 1 . ~ the I.M.T. the conspiracy 
fined to a concrete plan to . ·t· e mvo vmg violations of a treaty is coo 

• . IDJ 1ate and wage w d · -
nect1on with such plan Control C ·1 L ar an preparations in con-
construed. lndependen.tly of th ounc1 aw No. 10 is to be likewise 
wage war within the meaning of ~~~:r:i"~ent, ~he firm of Krupp could not 
Charter, nor was it apparently possible th ot~nc1I Law No. 10 or the London 

" . a 1t could do so. 
In thJs connection it is . t . 

refrained from a finding on l~h:retm~ to _note_ that the I.M.T. pointedly 
Defendants there had violated th P~~1fication m the indictment that the 
Treaty, or basing a conclusion t: isarmarnent clauses of the Versailles 
repeated here as a primary basis." ereon. Yet we have that specification 

. Judge Anderson then pointed . 
mdependent " Krupp Cons irac ?,ut tha_t the ~rosecution 's theory of an 
presented a serious questio: of j~ . •d~o~s1dered m the light of the evidence 
that conspiracy to commit a cri.:~s a1c~1on. He d~e~ attention to the fact 
separate and distinct offences and th n the comm1ss1on of that crime are , en went on• 

" It is not contended that the arf . 
alleged criminal agreement at the f. ic_ular defendants were parties to the 
trary it is sought to hold them retarme I~ was first formed. Upon the con­
Saxon common law rule that those wo:ct_1v~ly resp~nsible under the Anglo­
are equally liable with the others t o J~n a ~r~v1ously formed conspiracy 
necessary to stop to inquire whethe or t e ongmal agreement. It is not 
Charter, the Prosecution can invo~eu::.er t~e construction given the London 

as ru e of the Anglo-Saxon common 
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Jaw. The decision as to several of the defendants in that case, for instance 
as to Speer and Doenitz, makes it extremely doubtful. 

" However this may be, it is obvious that under the Prosecution's theory 
of an independent ' Krupp conspiracy ' it is sought to hold the defendants 
guilty of an offence which was complete in 1919 and it is this that poses the 
jurisdictional question. 

" This is an ad hoc Tribunal. It was created as an instrumentality to 
administer the provisions of Control Council Law No. 10 and for no other 
purpose. Control Council Law No. 10 was enacted for the express purpose 
of giving effect to the terms of the Moscow Declaration of 30th October, 
1943, and the London Agreement of 8th August, 1945, and the Charter 
issued pursuant thereto: Both the Moscow Declaration and the London 
Agreement which are made integral parts of Control Council Law No. 10 
refer exclusively to war criminals whose crimes were committed in connec­
tion with the series of wars initiated by the Nazi Government on I st Septem­
ber, 1939. So here we have a Tribunal drawing its jurisdiction exclusively 
from the fact of a series of particular wars called upon to take cognizance of 
an alleged offence which was admittedly unconnected with any of the plans 
to wage the particular wars upon which the jurisdiction of the Tribunal 
depends and which was committed in the time of peace twenty years before 
the outbreak of any war and at a time when the defendants were not ' alien 
enemies ' within the meaning of the laws of war. 

" To sustain this view of the case would be a adical departure from 
the laws and customs of war.(1) It was, I venture to think, to avoid such 
ari anomaly that in the case before it the I.M.T. restricted the scope of the 
conspiracy denounced as a crime by the London Charter to a concrete plan 
which led to the initiation of war and which, from a standpoint of time and 
causation, was not so remote from that action as to preclude it being con­
sidered an essential part of the fact from which the Tribunal drew its 
jurisdiction, namely, the particular wars themselves .. . . 

" Apart from any question of whether the requisite participation on the 
part of the particular defendants was shown, a determinative inquiry is 
whether the agreement made in 1919 by Gustav Krupp with the then 
officials of the Krupp firm constitutes a common plan or conspiracy to 
commit a crime against the peace as defined by Control Council Law No. 10 
and the London Charter . 

" As already said the Prosecution occasionally use the alternative 
expression, ' to prepare or to wage war,' in stating the alleged criminal 
purpose of the ' Krupp conspiracy.' But it is obvious that there is no 
serious contention that it embodied a concrete plan to wage war. To 
repeat, the firm of Krupp could not wage war or aid in doing so independently 
of the German government and it was not apparently possible that it could 
do so. Upon the contrary, in order to make the theory conform to the 
language of Control Council Law No. 10 and the London Charter it is 
necessary to regard the alleged criminal purpose of the plan to have been 
to prepare to aid in the preparation for war through the manufacture and 
sale of armament, if and when such a programme should be adopted by 

"(')Cf.Gen. J. H. Morgan, K.C. Nurnberg and After, The Quarterly Review, October, 
1947, London." 
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ome future German government. The question then is whether such a 
plan was a crime again t the peace. • 

" It i worth pointing out that whatever was true from 1928 onward, 
it i a debata ble que lion a to whether aggressive war or a conspiracy to 
that end wa a crime under international customary law as it stood in 1919 
when the alleged confederacy was formed by Gustav Krupp and the then 
official of the Krupp fi rm. 

" To give an affirmative a nswer to the Prosecution's contention, I venture 
to think would be to ext nd the concept of conspiracy even beyond the 
limit fixed by domestic common law of the Anglo-Saxon nations to say 
nothing of internationa l law as laid down by the I.M.T." 

After having as ociated himself with and quoted the doctrines on pre­
paration for crime in rela tion to a conspiracy and its limitations, expounded 
by Francis B. Sayre, in an article in the February, 1922, issue of the Harvard 
LAw Review and by Wharton in his book, On Criminal Law, Volume II, 
Section 1605, pp. 1863- 1864, Judge Anderson stated: 

" Under this doctrine it eems clear ' that if the ma1_1ufacture and sale of 
armament for profit can 'be regarded as preparation for war in a criminal 
sense it can only be so if done in complicity with the plans of some agency 
capable of planning, initiating and waging war and which in fact does so, 
or as the result of a special statute : otherwise, there is no crime in any 
event for, as Mr. Wharton points out, the preparation must be regarded 
as a mere condition and not a juridical cause of the offence which was 
actually committed. In the present case; conceding the most that can be 
reasonably said by the Pro ecution of Gustav Krupp's decision in 1919, 
it is obvious that the crime of aggressive wars beginning in September, 1939, 
from which this Tribunal draws its jurisdiction, as well as the preparation 
therefore, resulted not from that decision but from the collateral intervention 
of Hitler as the head of the azi Government and his collaborators. 

" In connection with the contention that mere preparation for war alone 
is a crime, F . B. Schick, of the University of California, writing in the 
Univer.;ity of Toronto Law Journal, Volume VU, pages 27, 40, makes this 
highly pertinent comment : 

'Interesting among the delicts declared to be "Crimes against 
Peace " is the provi ion according to which the planning or preparation 
of an illegal war constitutes an international delict. It would seem 
that this legal innova tion, if it were to be accepted as a precedent for 
possible prosecutions of future war criminals, could render criminally 
responsible, at any time, every individual, everywhere. As a rule it is 
impossible to know in advance whether the planning or preparation of 
certain acts is to promote an illegal war. Nor is it possible to ascertain 
whether services rendered in times of peace in order to strengthen the 
military and economic war potential of a state, and-by doing so-to 
guarantee national as well as international security, will be construed 
at some later date a contributions to the planning and the preparation 
of an illegal war; or, would anyone doubt that the present search for 
new, and more effective, weapons carried on so successfully by 
scientists, industry, and top-ranking officers of the victorious armies 
and navies under the leadership of the three most powerful of all 
peace-loving nations is being intensified for any but security reasons ? ' 
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. ,. • ssage appears was obviou I . , The article in which the ioregomg pa . d t f the 
. f h . dictment was returned but before the JU gmen o 

wn tten a ter t l md A ·11 be seen the Tribunal was apparently equally 
I.M.T. was ren ere . ~ 71d out by the author and a oided it by _the 
aware of_ the_ danger po1ln e f the Charter defining crimes agarn t 
con truct1on it gave the anguage o 

the peace. . . . b a parent that ' ithin the 
" Jn demonstrating this it will also ecome P I C ·1 Law 

. . b M Wh rton neither the Contro ounc, 
exception menttonedd ~h \ a~ be ;egarded as a special statute making 

o. IO nor the Lon on ar er c _ . ive war a art from the plan 
indictable preparations f~r the cnme of _attg gdreos: capable if being committed . 

f h b h that cnme was comm, e · T 
o t ose y w om . . . t di and decisively shown by the J.M . . 
Jt seems to me that this was pom e y " . . . . he 

• . . ,, J d Anderson continued, o JU tificauon tor t 
'There 1s, I think, u ge ation apart from planning and 

view that the I.M.T. considered_ ~er~ p~~:re and he ce, that a conspiracy 
initiation to be a sep~rate and d1stmc f oaned a;art f;om the concrete plan to 
to prepare for war in th~ absence o r·me against the peace." 
initiate and wage aggressive war was a c I • -: • • ' t seems ob iou 

t t that in his op, ,on 1 
Further on Judge Anderson s a e~ , to repare for war, carried to it 

" that the theory of a• Krupp consp~~acy p that ranted the required 
logical conclusion, would necessan y . n:1ean ts th;y would be guilty of a 
criminal intent on the part of the parhc•i::e; planned initiated or waged 
crime even though no Germ~n gover~::ent purchas d ~f Krupp had been 
an aggressive war and even if the ar 
used~exclusively for legitimate purposes. ·1 La . 

. anythino in Control Counc, \\ 
"I am not pursuaded that ther~ is "fi that°anomalou conclu ion . 
o. 10 or the London Charter that JUStt es . . . ' , d 

• . aration and imttat,on as these \\OT . 
"In my opinion, planmng, prepd C t ol Council Law o. JO are in 

are used in the London Charter an . ontro wage war They are merely 
. h as a conspiracy · . d practical effect t e same • . . t the crime f aggre 1ve war an , 

descriptive of the activities prereqms1te ob onne.cted with a concrete .plan 
. . . 'ficance must e c . 

to be of determ10attve s,gm ' 1 ly outlined in it criminal purpose 
of some agency capable of waging war c ea\ed from the time of action and 
and, moreover, must not be too far remo 

decision ... " . h "dence given by the 
. d d ommented upon t ev, . 

After having summanse an c KC wh appeared as a w,tne 
British General and lawyer, J. H. ~tr:~~e in~~stig tions in the Senate ?f 
before the Tribunal, the res~lts o M D dd U S Ambas ador to Berlin 

th D of r. o ' . . . d 
the United States and e !ary which all went to show th~t the alhe 
during the rearmament penod, . nt which took place m Germany, 
nations were fully aware of the rearmame 

Judge Anderson stated : . . criminal cond ct, if ~ny, on the part 
"This of course, would no~ JUSttfy I as bear,·ng upon the question of 

' I · t nent on Y · · · of the defendants. t 1.s per I b lieve that the particular acttv1ttes 
whether the defendants bad r~~~~d t~ ~onsidered indictable un~er inter-
in which they were en. gaged however for such evidence to 

I w Needless to say, ' · 
national customary a . f k ledge of the Nazi plans for aggressive 
be of any significance a lack o . now 
war is to be presupposed. 
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" ~tis, of course, a somewhat different case where usa 
cul minated in a concrete expression of the law ge _and custo_m has 
Hague rules of Land Warfare a nd the Geneva C as, ~or mstance, m the 
the enactment gives the required notice ·ust a . onve.nhon. In such a case 
municipal law or judicial precedent at ~om:01~ ;:~ m th~,case of statutory 

" That. it was essential to the Prosecution's . . . . . . 
of con piracy given by the I MT h l ~ase to escape the definition 
view that this definition was due· s~l i3s area y been adverted to. The 
Indi.ctment before the I.M.T. was th: yb!~a~h~ fact _ that th_e cha,r~e in the 
I thmk, a misconception. The Tribunal s Na?1 consp1~acy mvolves, 
the parti~ular case. It was construin t~;~e not solely with reference to 
pronouncing a rule to be applied in all g ~nguag~ of the Charter and 
enactment. It cannot I think b c~ses f conspiracy based upon that 
ame law the rule defin,i ng a con~pir:/enout~\;ontend~d ~hat under the 

another thing in another case S J cou . one thmg m one case and 
predicability. It would make ~he tc a view would rob the law of all 
Jndictment rather than to require thaw d~:nd upon the allegations of the 
by the rule of law. e su c1ency of the charge to be tested 

" C ontrary to the Prosecution 's contentio . . . 
scope gfren the concept of conspirac b 1 · ;, m my opmw~, the restricted 
commendable desire to avoid . ~ ~ t ,e .M.T. ,~as_ supennduced by the 
maxim, nul/um crimen sine lege ~:,t ation o_f t~e pnnc1~le embodied in the 
by making the definition conform ~t~ra sme_ ege. This was accomplished 
of complicity." e contmental concept of the offence 

This seemed, in Judge Anderson' . . 
expresse~ by_ Professor Donnedieu ~;p~:~r~ t~ correspond with the view 
I.M.T., m his article entitled . "Th J d ' he French member of the 
Principle of Legality of Offence~ and p e u_ ~ent 0~ Nu~emberg and the 
Review of Penal Law and Crim,·nol ~nalJtiels ' published m Brussels in the 

ogy 1or u y, 1947. 

Judge Anderson then turned to the con . 
that according to its interpretation of th tenho? ~ade by_ t_he Prosecution, 
Council Law No. JO and the princi !es otI pertam_mg prov1s1ons of Control 
necessary to prove that the accused kr dnter_nat1onal Law, it was not even 
of Germany's military power would'eve Io~ intended that the employment 
commented upon this contention in tbree~ultl m_ actual armed conflict. He 

" 10 owmg words: 
. I must confess that I am unable to fi d . . 

either the Control Council Law N 10 n any basis m the language of 
proposition stated by the Prosec \ or th~ Lon~on Charter for the legal 
In taking it as the basis for its case \100 as t e maJor premise of its case. 
bas reverted to the conception of la s;~~s ~o ~e ~o be cl~ar th~ Prosecution 
by the openly and widely procta· . d oa az1 conspiracy exemplified 
Government upon which the p tme . program~e of the Nazi Party and 
and which Tribunal pointed! ro:ecution. ~ased its c~se before the I.M.T. 
Prosecution before the I M T ~ n?be~ec~s1vely . dechned to adopt. The 
of cohesion among the def~nda:tt~nd t~ ~ Nazi Par~y as the 'instrument 
ment for carrying out the ur . elf c?-consp1~ators and an instru­
Pr?secution in this case says pin~~s;3 ~f their conspuacy ', whereas the 
alliance with that party for the rear t! it (tfhe ~rupp firm) entered into an 

J d isa ion o their common objective , " 
u ge Anderson then pointed out that th . ere were many passages in the 
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Prosecution's brief which went to show that the alleged criminal purpose of 
the so-called " Krupp conspiracy " was in reality identical with the open 
conspiracy of the Nazi Party even though it may have originated beforehand. 
Judge Anderson commented on this allegation in the following words: 

· ' It is sufficient to say here. that throughout the brief there runs the 
idea that the plan in which the defendants participated or came to participate 
was not a concrete plan to wage war clearly outlined in its criminal purpose, 
as held to be essential by the I.M.T., but the national plan of the Nazis for 
aggrandisement of Germany at the expense of other nations, which is 
nothing more or less than to state the Nazi Party programme without 
mentioning it by name. 

" That in restricting the concept of conspiracy to a concrete plan to wag1. 
aggressive war the I. M. T. decisively rejected this idea is too clear for 
argument. The grounds on which this was done cannot, I think, be 
circumvented simply by changing the name from a ' Nazi conspiracy ' to 
a ' Krupp conspiracy '. Hence, it is clear to my mind that to adopt the 
Prosecution's position as to the law would be to expand the concept of 
conspiracy under Control Council Law No. 10 beyond that contained in 
the London Charter as construed by the I.M .T. The latter Tribunal, l 
think, went to the limit fixed by the principle forbidding ex post facto laws 
and beyond that I am unwilling to go. 

" In concluding the response to the contention that the conspiracy among 
private citizens to ' prepare for war ' independently of and apart from the 
concrete plans of the Nazi Government to wage war, I cannot do better 
than to repeat in part the quotation from the article by Professor Schick in 
the Toronto Journal, which is hereinabove cited : 

' It would seem that this legal innovation, if it were to be accepted 
as a precedent for possible prosecutions of future war criminals, could 
render criminally responsible, at any time, every individual , everywhere. 
As a rule it is impossible to know in advance whether the planning or 
preparation of certain acts is to promote an illegal war. Nor is it 
possible to ascertain whether services rendered in times of peace in 
order to strengthen the military and economic war potential of a state, 
a.nd-by doing so-to guarantee national as well as international 
security, will be construed at some later date as contributions to the 
planning and the preparation of an illegal war.' 

"As applied to the facts of the present case, it is no answer, I think, 
to say that in the case of a conspiracy exclusively among private citizens 
such as that here alleged, the question of criminal intent is the determinative 
factor. An evil intention is not a crime. To be of significance it must be 
coupled with the real or apparent possibility of doing the act contemplated. '' 

Judge Anderson concluded: 
" From what has been said it follows that, in my opinion, there is no 

. 

basis for the Prosecution's theory of an independent 'Krupp conspiracy". 
Therefore, from a criminal standpoint the activities of the defendants in the 
production of armament ·can only be considered in connection with the 
criminal plans of the Nazi Government. 

" This theory is covered by the contention that the ' Krupp conspiracy ' 
fused with the ' Nazi conspiracy ' upon the seizure of power by the Nazi 

I 

. 

' 

-
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122 ALFRIED FELIX ALWYN KRUPP 

Party. This presents a question of a different type. The idea of a • Krupp 
conspiracy ' independent and apa rt from the war plans of the Nazi Govern­
ment has disappeared. The question is no longer whether there was a 
criminal plan or plans for that essential element has been established by 
the judgment of the T.M.T. The inquiry, therefore, is whether the evidence 
was sufficient to show that the defendants participated in such plans under 
circumstances that made them guilty under the conspiracy Count." 

Judge Anderson pointed out that it was true that Gustav Krupp had 
embraced azi"m shortly prior to the seizure of power by the Nazi Party 
and had continued his allegiance thereafter. He had also played an 
important part in bringing to Hitler 's support other leading industrialists 
and had, through the medium of the Krupp firm, from time to time made 
large scale contributions to the Party treasury. "But," Judge Anderson 
continued, " under the facts of this case this conduct on the part of Gustav 
Krupp cannot be charged against the defendants " . Likewise it was true, 
Judge Anderson pointed out, that with the exception of von Buelow and 
Loeser, all of the accused had been members of the Nazi Party, but their 
connection with it " was confined in the main to the fact of membership, 
as was true of several millions other Germans". Finally, Judge Anderson 
drew attention to the fact that " after the seizure of power the activities of the 
defendants consisted primarily in the performance of their duties as salaried 
employees of a private enterprise engaged in the large scale production of 
both armament and peace-time products". But, although as a matter of 
course, rearmament is a part of the preparation for war, " rearmament 
itself," Judge Anderson continued, " is not criminal ". 

Judge Anderson held that before the accused's activities could be said to 
constitute crimes against peace it must be shown that they were parties 
to the plans of the Nazi Government to wage aggressive war. He then 
turned to the inquiry whether the evidence was sufficient to show that the 
accused participated in such plans under circumstances which would make 
them guilty under the conspiracy Count in the following words: 

" rt is essential therefore to determine whether the proof was sufficient 
to show that the defendants manufactured and sold armament to the 
government with the knowledge that the product was going to be used in 
some invasion or war of aggression against another nation as these terms 
are defined in Control Council Law No. 10 and the London Charter, and 
with the intent to aid in the accomplishment of the criminal purpose of 
tho c initiating and waging such conflict. 

"This question is not to be determined by objective standards. Actual 
knowledge is required. The rule applicable in cases of ordinary negligence 
and similar actions has no place in criminal law. 

" I agree with the Prosecution, however, that it was not necessary to 
show that the defendants participated in the four key conferences at which 
Hitler disclosed to a few top leaders his plans for an aggressive war. Nor 
do I think the I.M.T. held this to be essential. In stressing the attendance 
or non attendance at these meetings the Tribunal was merely pointing out 
the necessity for actual knowledge of the criminal purpose and the sufficiency 
or insufficiency of the evidence on that question and not announcing an 
exclusive standard by which this essential fact was to be determined. That 

ALFRlED FELIX ALWYN KRUPP 123 

. h conviction upon the charge of conspiracy of 
this is true is shown by t . e . h f whom was shown to have attended 
both Hess and Ribbentrop, ne1t er o 

any of the conferences. · h by direct or 
d I th· k can be show e1t er 

" The requisite knowle ge, . m ' . t be knowledge of facts and 
. •d b t ·n any case 1t mus · . 

c!rcumstanttal ev1 . ence ~d I enable the particular individual to determine 
circumstances which wou . to initiate and wage war, but that 
not only that there was a concrete plan fa gression and hence criminal. 
the contemplated c~mtlict woul_d be~ :~;th;r establ ished that the accused 
Such knowle~ge being sh?wn, '\~us ·ous intent to aid in the accomplishment 
participated m the plan _with the e on_1 ct· ·dual crime of aggressive war or 
of the criminal objective. In the in d1_v1. . h d t the international 

: h t d as contra- 1stmgu1s e . . . f 
conspiracy to t a ~n . h tTfes the individual intention ts o 
delinquency of a state m resorting to os 11 , , 

major importance.(1
) f h . ·me the truth about the 

·• Except by a few of the top leaders o t eberega,me known until after the 
f h N · to wage war never c · , 

concrete plans o t e az1s f d circumstances necessary to a 
war was launched and all the act~ an probably were not kno. wn to 

. . h • an aggressive war . 1 d d 
determmahon t at it was ·1 ·cterable time there.after. n ee ' 

· · G any unt1 a cons1 · 1· ht the general pubhc m erm ll k wn until it was brought to ,g 
the whole truth was likely not genera y no 

in the trial before the I.M.T. . . d ubtful if Hitler himself 
· d t ·n that case 1t rs o h ., As indicated by the JU gmen I . I , for a war of aggression muc 

had fully determined ~pon a_ concret~ i ~t~e his top leaders and most 
prior to 1937. Cert~mly pnor to h: aknowledge which the J.M .T: ~eld 
intimate associates did. not ~~~e t . stitute participation in a crnmn~l 
necessary to make their act1v1t1es c_on I eady said was disclosed m 
conspiracy. To these the informat10~ as a~r 1937 '23rd May, 1939, 
four secret conferences held on 5t~ ~~~; ' ' 
22nd August, 1939 and 23rd Novem r, . . b . told quite a different 

. h era! public was emg h " But at the same time t e gen . . f II blast throughout t e 
. d machine was going u f h 

story. The Nazi_ prop3gan a. nded to cloak the concrete plans o t ~ 
rearmament period. It was i~t~.d do so notwithstanding that the ~~1 
Nazi leaders to wage war an , h The nature and extent of t _,s 
foreign policy was known everyw :e. I d e I t is reviewed in part Ill 

Propaganda is a matter of c. ommon nowbee gpe.ated here. But a reference 
I M T d need not re I d e the judgment of the . . . an hat is now common know e g 

to the findings ther~ made and a res~;~t o~ war with Poland, Hitler "'.a 
will show that until the _very _outb d signing non-aggression pact with 
Proclaiming his peaceful intentions ank d 

• bsequently attac e · some of the nations su be two thing · 
. · is important to remem r 

" In the present connection. it ·1 d o,,er all news sources. The 
. hi which preva, e h 

First, the strict censors ~ d know only what Hitler wanted t em to . 
German people were perm,tte to nated from the head of the govern­
The second is that the propaganda e~a of its decidedly objectionable 
ment of the nation which, regal r . ~ss t . one It is an historical fact 

. . parently a eg1t1ma e • . 
characteristics, was a_p ·cteration of i portance. It of course 
that for Germans this was a cons1 

. W "ght • The Law of the Nurnberg na , • • (1) Quincy n , ,, 
national Law, January 1947, p. 38. 

T . I • American Jo11mal <>f Inter-
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cannot be utilized to excuse crime and from the viewpoint of peace-loving 
nations is highly regrettable. But it is nevertheless true and to ignore it in 
the connection pre ently under consideration would be to abandon an 
objective approach to the question. 

"Throughout the rearmament years, the period which the prosecution 
contends these defendants had the knowledge necessary to make their 
activities criminal, Hitler's propaganda ·apparently deceived the highest 
officials of foreign governments who were vitally -interested and who 
presumably had in hand all the information obtained through elaborate 
inteUigence service as well as statesmen experienced in judging foreign 
affairs. These facts are not only common knowledge but a part of the 
record in the trial before the I.M.T. of which the Prosecution claims this 
Tribunal must take judicia l notice." 

"It seems to be contended," Judge Anderson went on," that the requisite 
guilty knowledge on the part of the defendants of the plans for aggressive 
war can be inferred from the inherent nature and extent of the Krupp 
firm 's activities in the rearmament field, together with the fact that they or 
some of them occupied high positions in the economic life of Germany 
which necessarily brought them in contact with high government officials. 

o such inference is permissible. There is no evidence that any government 
official or anyone else informed any of the defendants that the government 
orders executed by the Krupp firm were in connection with concrete plans 
for aggressive war. Rearmament must look the same whether for aggression 
or defence. The fact that the defendants were engaged in the manufacture 
of weapons ordinarily employed in offensive warfare is not of determinative 
significance. Offensive warfare and aggressive war is not the same thing. 
Offensive weapons may be, and frequently are, employed by a nation in 
conducting a justifiable war. 

• • Whether such knowledge can be inferred from the nature of the accused's 
activities plus the fact that he held a high political or civil or military position, 
or a high position in the financial, industrial or economic life of Germany 
is clearly and conclusively indicated by the judgment of the I.M.T. as to 
several of the defendants before it ; notably, von Papen, Schacht, Doenitz, 
Frick and Streicher, all of whom were acquitted of the charge of conspiracy 
on the ground that they lacked the requisite knowledge of the Nazi plans to 
wage aggressive war. A full discussion showing the activities of these high 
ranking government officials is set forth in the opinion of the I.M.T. and 
need not be repeated here. It is sufficiem to say that in view of their 
exoneration with respect to the essential element of the offence now being 
considered, to say that private businessmen such as these defendants had 
the requisite guilty knowledge derived alone from the extent and nature of 
their activities in connection with the manufacture and sale of armament 
in private enterprise and the high positions some of them held in the 
economic Life of the nation, would not only be an anomaly, it would be an 
inconsistency which would cast a doubt upon the objectivity of the trial 
and the purpose of this Tribunal to administer justice under the law ... " 

Judge Anderson then drew attention among others to the following 
passage in the Prosecution 's brief: 

. 
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. 39 no-one in Germany could have bad 
"In short, then until Ma~, 19 h' G any would wage her wars of 

f h and against w om erm bee d . d knowledge o w en fi I ders of Germany had n a vise 
aggression. Before that date, a ew ea man was prepared to resort to the 
;s early as November, 19_37, that w~e:nds y After th t date, the military 
sword if necessary, to gam ~er o . to i~vade Poland ; the rest of the 

' f Germany's mtention / late,· leaders knew o . . / . asion of Poland three mont is · 
German people learned of ,t with t :1:;:; can anyone be deemed to !,are ~,ad 
Only for the short space of thre. ~Im' l s These were the men who 11 ere 

rfi ( as to Hit er s Pan · r G y' 
any special in or'!1a 1011 h riod of preparation, however, i?r erman_ 
Hitler's co-consp1rators. T e pe k er a far longer period of time. Du~mg 
wars of aggression stretched bac o~ th · case rendered important service 
this period of time the defenda~ts m f i_s ation in Nazi preparation took 
to the Nazi Government. Their par 1c1p ·ve war were crvstallized. 

b ,. the plans to wage aggress1 . 
place long e,ore . .. • · lent to an 

A d son contmued, is eqmva d 
.. The foregoing," Jud~e n er . fficient to show guilty knowle ge 

admission ... that the evidence was rn~~ ado ted by the J.M.T. and show 
on the part of the defe?da~ts un~er t~= ~~ that ~o more was required than 
that the real contention m this ca f the Nazi Party and Governmen t. 
knowledge of the ~atio~a1iir:r::~;:e;ond dispute." 
That the I.M.T. reJecte t . s . namely whether the 

d It "th the final question , . 
Judge Anderson then ea w1 . . . the planning preparation , 

accused were guilty under Cour I ch~i~1:~rs and invasi;ns referred to 
initiation and waging of th: twe ved~P:c1 . 
in this Count, in the followmg wor . h regarded the• planning, 

d th I M T seems to ave . . t . 'O " As already pointe out, e ." ·, . f ssive wars as consutut~ng \\ 
preparation, initiation and _w~gmg f t~e :~7~\f • planning, preparation a~d 
eparate offences, one cons1stm~ oa ino ' aggressive war. To repeat? t. e 

initiation,' and the other of. w g d ~initiation of aggressive wars is,_ m 
offence of planning, preparation a~ c Here the determinative q~estion 
practical effect, the same _a~ the ~onspira :i~d e the evidence was sufficient to 
is whether with the requ1s1te gm~~i ko~opartic1pating in the planning, pre~~\ 
show that the defendants were ~m y rs charged in the indict~ent. . a 
tion and initiation of the part1c~lar w_~h the conspiracy charge is a sufficient 
has already been sai~ in connection w1 

answer to this queStiOn. • aggressive war. 
. tion the charge of waging 

.. This le~ves for c~ns1~:r~rief to this question. . 
Little space is devoted m t f they related to the waging of 

.. The activities of the defendants ~nsod at~ at~e performance of their duties 
war continued at all times to be;~~ t~: manufacture and sale of armamint 
as employees of the firm ::~af:e ~articipation by some of_them as mem rs 
upon government orders. . t · g in Germany at the time. 

· ociat1ons eXJs m 
of the economic ass f undertaking to formulate 

. I perhaps rom . 
" The I.M.T. refrained, wise Y_ what ;ctivities would constitute wagmg 

a specific rule by which _to det~r_mm:.th respect to several of the defendant 
aggressive war, but by its dec1~1on _1nion as to what activities would not 
it conclusively demonstr~ed l,1s o: to the verdict as to Sauckel and Speer 
constitute that offence_. " re eren 
will suffice to show this. 

. 

' 

' 

j 
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Judge Anderson made reference to th ~ . . 
of the I.M.T. as regards Spee'r: e ollowmg passage of the Judgment 

. _•· The Tribunal is of the o ini h 
m1tiating, planning, or prep~rin~n~a:: ~~eer's ac~ivities do not amount to 
that end. He became head of the arm a~gress10n, or of conspirin to 
~10d been commenced and were under ira:m~~ md~s~r_Y "'.ell after al/ the !ars 
a rmame_nt production were in aid of th~ w is activ!t,es m charge of German 
productive enterprises aid in the wag· ;r effort m the same way as other 
;;e~ared to find that such activities :~~otea war ;_ bu~ the Tribunal is not 

wage aggressive war as charged d C engagmg m the common plan 
as charged under Count JI. un er ount I or waging aggressive war 

· ' Th P . e rosecution had contended ,, 
acqui ttal of SJ?Cer on the char e f' J~dge Anderson went on, "that th 
chracter_of ht~ activities but, ~po~ t;:~::; war w~s predicated, not on th; 

n dealing with this contention J d e of their_ commencement.,, 
.. The v· u ge Anderson said : 

iew of the Prosecution 
un ound in my opinion, for the folloaws •·tnog the rationale of the decision is 

•• F reasons• 
,rst : If the ground for th . . 

Counts I and ll had be h e acquittal of Speer of all ch d · d en t e fact th I he d . arges un er 
m ustry until well after a ll the war a id no~ become head of the 
easy m~tter for the Tribunal to ~ were ~nder way ti would have been an 

~~i~~ention of the Prosecution is val~;e t~:~ t~o and stopped there. If the 
sentence as to the relation of' _e statement contained in the 

~barged was not only irrelevant lo thpr?ducttve _enterprise to the offence 
u·t• was absolutely meaningles . e issue decided and mere surplusage 

Second : Jt will be observed th· 
a well_ as others, the Tribunal in <It as ~as true in the case of Doenitz 
conclus1ons, one with re t Speer s case expressed two s , 
preparing wars of a . pee to the offence of initiatin . eparate 
respect to engaging fngraess,on or conspiring to that end anftph/a,111h111g, a_nd 
,,, • common plan t , ' e ot er with 

\1.,gmg aggre_sive war as cha rged 1· Co wage war as charged in Countl or 
" Th. n ount JI 

' rd : The facts wi th re . · · · · 
~mbodied in the Prosecution ·spect to Speer 's activities render the concl . 
~ght of their importance to t~~n!~1nt1 on unreaso~able when viewed i~s~~~ 
~er was appointed Reich Mini t' r tlfort. Jt ts pertinent to note that 

, e1en months before the German er or Armament and Munitions about 
<t ~out eleven month before th . ~rrned Forces reached Sta lin rad 
H, activities extended o e1_r d, as trous defeat in that de .. g b and 
half of the e 1· ve~ a period of more than th c1s1ve attle. 

n ire war period T ree years or about 
~over a longer period of time ihe ~ -~ay that merely because' they dido:; 

~~ : 0 t~e:y tl_ie i;portance of a r~a~e;to~:~~~~~i~ 10 tuffihcient p~rticipation 
la ' 111 e ect, that the war could n o t e wagmg of war 
~r~t~;~::c~rs Swithout t~e cent ralised a~~v~r~~7 w;ged as well during th~ 
rea on y peer dunng tha t period Th. d se control of armament 

. • ·. . is oes not meet the test of 

1f tt be conceded tha t the d . 

;:ai~;;~~do7,dhi~t::~~~ftt:lit~~~~~i[}~~!;~u~~~~at~i~~ii~t::~~~ 
o t ree year meet the re uir ~o oubt about the fact 

q ement IO that respect. If this 
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is true, the only explanation for the acquittal of Speer under Counts I and Il 
i that the Tribunal felt that, conceding the requisite duration , the nature of 
his activities did not constitute waging war within the meaning of the 
language of the Charter and that, it is submitted, is exactly what the Tribunal 
made plain when, in disposing of this case, they said in effect that mere 
productive enterprise in aid of war effort does not con titute waging war. 

" In its relation to the defendants in the present ca e the acquittal of 
Speer of the offence of waging war is peculiarly significant, for he was the 
government representative who exercised direct supervision over their 
act ivities as be did over those of all industrialists engaged in the war effort. 
He was the official head of the whole industrial programme for the production 
of armaments. It would be unprecedented to hold that the activities of 
private citizens in the production of armament constituted waging of war 
1 hen those of the official supervising those activities did not constitute 
that offence. So far as I am able to perceive, there is no reasonable basi 

fo r making such a distinction .... 
" As already emphasised, the defendants were private citizens and non­

combatants. None of them held, either before or during the war, any 
position of authority comparable in importance to that of either Speer or 
Sauckel ; nor in any permissible view of the evidence can it fairly be said 
that they collaborated with those conducting the war to the extent that 
Sauckel and Speer did. None of them had any voice in the policies which 
led their nation into aggressive war ; nor were any of them privies to that 
policy. None had any control over the conduct of the war or over any of 
the armed forces ; nor were any of them parties to the plans pursuant to 
which the wars were waged and so far as appears, none of them had any 
knowledge of such plans. To repeat, their activities in connection with 
the war consisted primarily in the performance of their duties as employees 
of a private enterprise engaged for profit in the manufacture and sale of 
armament, together with membership by some of them in the economic 
and industrial associations organised to aid in the war effort. 

" To hold that such activities, constitute waging war, I venture to think , 
would be a violation of the principle forbidding ex post facto law. 

·• The l.M.T. held that independent of the Londo Charter the waging 
of aggressive war was a crime under international law. This holding wa 
based on trea ties and usages and customs of nations culminating in the 
Briand-Kellogg Pact. Accepting this instrument 'a expressing and 
defining for more accurate reference the principle of law already cxi ting ' 
as the I.M.T. said was the case, in determining wha t a tivitie were intended 
to constitute waging war, the language must be interpreted in the light of 
the existing state of international thought upon the s bject and the object 
sought to be accomplished thereby. Whatever may be the view of experts 
in the field of criminology, in the eyes of law-maker nd laymen the object 
of punishment is to deter others from crime. In this particular instance, 
I apprehend, the object sought to be accomplished by making aggressive 
war a crime was to deter those capable of initia ting that type of war from 
doing so. The language used in the Pact is to the effect that the signatorie 
renounced war as a matter of national policy. Con idered in the light of 
the complexity of the whole problem, the usage and c stom which led to the 
Treaty and the object sought to be accomplished it seems to me to be a 
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reasonable vie, tha t the Ian ua e u . . 
responsible fo r a policy leadg1·ng gto . s~td.· ~ecessanly implies that only those 

d h • 101 1atton and w · f 
~n t ose_ pnvy to such a policy to ether wi agmg o a_ggressive war 
intent acti vely conduct the hostTf g th those who, with a criminal 
liab(e in the event of wa r in vt~l~~~o~r ct~borate therein, are criminally 
puni hment deters these there will b . o t e Pact : for, if the threat of 
have been a compli hed'. Upon tht> eo~e w:ir and_ the object of the law will 
makers, leaders and their collabor t r hand, if the threat to the policy­
to conclude that_t~e law contempla:e~;~itrt~:es of no avail, is it reasonable 
b~ a court exerc1 mg criminal jurisdictio h Id threat of post-war punishment 
will prove effective ? To answe th· ? eh out to the mass of the people 
would be to ignore everyday ex r . is m t e _affirmative, it seems to me 
rather than practical thought. penence and indulge in purely theoreticai 

" M. . 
oreover, _to extend criminal liabilit be 

maker and thetr privies to priva to ·r y yond the leaders and policy-
n_e~es arily embodies the concept ~t~::~s cal!ed upon to aid the war effort 
c1ti~ens who participate to a substanti pumsh~ent. To say that private 
pol~cy-mak~rs and leaders have plun e~l degre~ m ~he war effort after the 
~nd1~trnent ma criminal court notwittstat~~ nation mto war are subject to t t_ e conduct of the war or /ts initiaf . ~ mg they had no voice or control 
_ 1m1t to the number who can be held wn is t<;> say that there is no practical 
is known as total war Th " responsible where the conflict i·s h · • · 1s concept of . w at 
~s so inherently obnoxious both f mass punishment, in my opinion 
it would be n unreasonable const~~~iinlegal and m~ral standpoint, tha{ 
by any system of law founded . . to say that it was contemplated 
execution of power rather th upon JU~llce. To enforce it would be 
be t an an exercise of . d .. l an 

. o anno . nee a rule which rovid JU 1~1a authority. It would 
_gu1~ance of those bound by it ih· es no practicable standard for the 
JU~ttce u~~er the law. Wher~ wou\~ would_ be of no service to the cause of 
pnvate c111ze n called upon to contrib the !me of demarcation be? Every· 
~o det~rmine in advance and at hi s ute_ to the war effort would be obli ed 
i~volvmg him elf in criminal liabilitpe'.11 whether he could do so with~ut 
called upon ~o aid his countr is an y ' wh~ther the war in which he is 
must determme this quest1·0 y h aggressive war or lawful war? If h 

h n, w at standa d . h . e 
w en and to what extent he r . I~ . e to use in determinin 
::.~~ so far fixed_ by internati~~:l s~!~y t~=;1~~pate ? Ha~ that standar! 

mg to aggressive war or the !ans . os~ ?ot pnvy to a polic 
reach the necessa ry deci ion with reasounndaebrl which _it is being conducted ca~ 
... e certainty ? " 

(m) The concurring opinion or Jud"e w·11 .. 
J d . . 'J "' /111 lflS 

u ge William J w·rk · h · 1 ms concurred · " . t e above opinion " (i e the . . m everything that has been sa·d . 
I a d IV) .. , opinion of the T .b I m 
. n ' but reserved the right to fil . ~1 unal as a whole on Counts 

time of the filing of the final judgment a special concurring opinion at the 

~u~ge Wi!kins availed himself of . . 
opm10~, besides containing a summar this right at the time stated. The 
foUowmg legal arguments : y of the relevant evidence set out th 

" ' e 
. The principles of criminal liab· . . 

agamst Pe. ace are the sam I ihty applicable with respect to the C . 
gener II • e e ementary a d b . nme 

. a . y with respect to other crimes Th \ . as1c_ principles applicable 
. e as1c pnnciple is that crimin,!1 

-

; 
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guilt requires two essential elements, namely, action constituting participation 
in the crime, and criminal intent. To establish the requisite participation 
there must be not merely nominal but substantial participation in and 
responsibility for activities vital to building up the power of a country to 
wage war. To establish the requisite criminal intent, it seems necessary to 
how knowledge that the military power would be used in a manner which, 

in the words of the Kellogg Pact, includes war as an' instrument of policy ' . 

" In view of the factual situation, the Prosecution necessarily, in presenting 
it case, submitted evidence dealing with activities of Gustav Krupp and the 
Krupp firm , in an effort to connect up the defendants with substantial 
pa rticipation with these activities in such a manner that g:iilty knowledge 

could also be imputed to them. 
" Gustav Krupp is not on trial in the present case nor has he had his day 

in court. Neither is the Krupp firm on trial except as it may appear as the 
alter ego of the defendant Alfried Krupp after be became the sole owner of 
the Krupp family enterprise by virtue of Hitler's Lex Krupp in December, 
1943. Yet as said before, in view of the circumstances of the present case, 
evidence concerning Gustav Krupp and the Krupp firm was admitted by the 
Tribunal ; and the voluminous amount of credible evidence presented by 
the Prosecution, the major part of which comes from the files of the Krupp 
firm, is so convincing and so compelling that I must state that the Prosecution 
built up a strong primafacie case, as far as the impli ation of Gu tav Krupp 

and the Krupp firm is concerned. 
" I have also no hesitancy in stating that in my opinion the vast amount 

of credible evidence justifies the conclusion that the growth and expansion 
of the Krupp firm at the expense of industrial plants in foreign countries 
were uppermost in the minds of these defendants throughout the war years. 
This huge octopus, the· Krupp firm, with its body a t Essen , swiftly unfolded 
one of its tentacles behind each new aggressive push of the Wehrmacbt and 
sucked back into Germany much that could be of value to Germany's war 
effort and to the Krupp firm in particular. 

" H is abundantly clear from the credible evidence that those directing 
the Krupp firm during the war years were motivated by one main desire­
that upon the successful termination of the war for Germany, the Krupp 
concern would be firmly established with permanent plants in the conquered 
territories and even beyond the seas. This was more than a dream. It wa 
nearing completion with each successful thrust of the Wehrmacht. That 
this growth and expansion on the part of the Krupp firm was due in large 
measure to the favoured position which it held with Hitler there can be 
little doubt. The close relationship between the Krupp firm on the one 
hand and the Reich government, particularly the Army and Navy High 
Commands on the other hand, amounted to a veritable alliance. 

"The war-time activities of the Krupp enterprises were based in part, 
upon spoliation of other countries and on exploitation and maltreatment 

of large masses of forced foreign labour . 
"In my opinion, the evidence has shown that the basic policy of the 

Krupp concern which proved to be of such substantial assistance to Hitler' s 
aggressive projects, was established immediately after the First War, tha t 
it was carried on during the Weimar Republic, and that it was greatly 

. 

' 

' 

' 
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in tensified during those first years of the Hi . . 
pre ent defendants as yet occupied a ositio lier r~g1me w_hen none of the 
!n t~e Krupp combine. This was a ~ecisiv n of p~bcy-~iakmg responsibility 
~n d1 mis ing Count I and JV of th I d . e cons1derat10n for this Tribunal 
'. t appr_opriate to adopt a conserv:ti~e ic::ent. For: the Tribunal found 

conspiracy . as contained in Control Coun ~,celpt of common plan ' or 
" U . c1 aw No. 10 

n_der a widely accepted , le s conser . . 
\\ho, wnh knowledge of the criminal Ian vat1ve ~heory of conspiracy, those 
a t a l~ter da te, become responsible fir e;e~n!~: mto the common enterprise 
con ~1racy previously started. Hence y ng tha! was done under the 
doct'.1~e, it would have ·had to determ-' had the Tnbunal adopted that 
requ1s1t~ sta te of mind, and whet her ~~e whether Gustav Krupp had the 
r~ pon ible posi tions, they became ~rtie en th~ defendants reached highly 
~1 _co-conspirator . For, I am con~nceds to hrs plans, or, in other words, 
tne1r top positions withi n the Kr that when the defendants reached 
of the concern a nd of Gustav Kr upp concern, they knew the basic policy 

"A . . upp . 
. said before, the Tribunal did . . 

the Tribunal, acti ng as it did in a not ~dopt this line ; furthermore 
Law, wished conserva ti vely to rest~f c~1~~ra~1v;!Y. new field of Internationai 
to such ~e r ons, who, indi vidual! I e m 1v1du~I Crime against Peace 
preparation, initiation or wagin/~f ayed a_ substantial part in the planning 
late 30'.s the Krupp officials who h:fJ~~s•;: war. B~~ until well into th~ 
enterpn e , we re persons other tha th e ghest pos1t10ns in the Krupp 
who tood a t the apex of Kru ' \ e !?resent _defendants. And the man 
Gu tav Kru pp. At that time ppl uge mdustnal combine .until 1943 was 
were well under way. ln orde~ \~h~ewar~ of aggre~sion had started and 
per o_n i:11u t _be shown to have acted ri•lty of Crimes _against Peace, .a 
ubstantially influenced the cour . a i_n ~nner which . actually and 

~efendan t the benefit of what m: of m~ernauonal events. Giving the 
al though the evidence with re pect ~o be ca lled a very slight doubt, and 
~t rong, I concurred that in view of G some of them was extraordinarily 
in the K . ' ustav Krupp' • . d ~ rupp enterpn e ' the extent of th . s over-nding authority 
e _endants . was not a substantia l a e actual influ~nce of the present 

Crimes agams t Peace. ' s to warrant finding them guilty of 

4. Tl-IE JUDG~IENT OF TIIE T RIB NA Jn . . . LON COUNTS II AND Ill 

add1t1011 to etting out a 
ac~u ed. t~e Tribunal in it jud ;;~ ary of the evi?ence relati ng to the 
point ' a i con tained in the rofto . proper dealt with a number of legal 
. wmg paragraphs. 

(1) The Legal Basis of the Trial 

Th · ' e Judgment at the out et related that. 
_' Followi ng the unconditional ' . 

leg1sla~ive au thority in that countr :.urrender of. Germany, the supreme 

T
Chouncil . composed of the a uthol edas been exer~1sed by the Allied Control 

e United States of Am . h representatives of the Four p 
No th 1 enca t e United K d owers : 
Re r b~'.n reland , the French Republic and :~g om_ of Great Britain and 
La:u ic . On 20th December, 1945 ~hat e Union of Soviet Socidlist 

No. 10. The Prea mble to Contr~I C bo~y enacted Control Council 
ounc1 Law No. 10 is as follows : 
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' In order to give effect to the terms of the Moscow Declaration of 
30th O~tober, 1943, and the London Agreement of 8th August, 1945, 
and the Charter issued pursuant thereto, and in order to establish a 
uniform legal basis in Germany for the prosecution of war criminals 
and other similar offenders, other than those dealt with by the Inter­
national Military Tribunal , the Control Council enacts as follows: ' 

" Article I 1eads, in part, as follows : 
' The Moscow Declaration of 30th October, 1943, "Concerning 

Responsibility of Hitlerites for Committed Atrocities " and the London 
Agreement of 8th August, 1945, "Concerning Prosecution and Punish­
ment of Major War Criminals of the European Axis " are made integral 

parts of thi s Law.' 

" In Article lll it is provided that ' Each occupying authority within its 
zone of occupation, shall have the right to cause persons within such zone 
suspected of having committed a crime, including those barged with crime 
by one of the United Nations, to be a rrested ... shall have the right to 
cause all persons so arrested and charged ... to be brought to trial before 
an appropriate tribunal . . . The Tribunal by which persons charged with 
offences hereunder shall be tried and the rules and procedure thereof shall 
be determined or designated by each Zone Commander for his respective 

Zone.' 
" Pursuant to the foregoing authority," continued the judgment, 

" Ordinance No. 7 was enacted by the Military Governor for the United 

States Zone of Occupation." 

After quoting Articles I and II of Ordinance No. 7 (1) the judgment 

went on: 
•~ The Tribunals authorised by Ordinance No. 7 are dependent upon the 

substantive jurisdictional provisions of Control Council Law No. 10 and 
administer international law as it finds expression in that enactment and the 
London Charter .which is made an integral part thereof. They are not 
bound by the general statutes of the United States or by those parts of its 
Constitution which relate to courts of the United State . 

" This Tribunal has recognised and does recognise as binding upon it 
certain safeguards for persons charged with crime. These were recognised 
by the International Military Tribunal (I.M.T.). This is not so because of 
their inclusion in the Constitution and statutes of the United Sta tes but 
because they are understood as principles of a fair trial. These include the 
presumption of innocence, the rule that conviction is dependent upon proof 
of the crime charged beyond a reasonable doubt, and the right of the 
accused to be advised -and defended by counsel. 

" The Tribunal bas not given and does not give any ex post facto applica­
tion to Control Council Law No. 10. It is administered as a statement of 
international law which previously was at least partly uncodified . This 
Tribunal adjudges no act criminal which was not criminal under international 
law as it existed when the act was committed." 

( 1) See Vol. Ul of this Series, pp. I 14 and 115. 
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(ii) The Lall' relating to Plunder and Spoliation 

On the que tion of plunder and s oliation, the Tribunal made the 
fo llowing legal observa tion : 

" The pert inent portion of Art icles 45- 52 of the Hague Regulations are : 
' Priva te property ... mu t be respected ' and ' ... cannot be 

confi ca ted ' (Art. 46) ; ' Pillage is formally forbidden ' (Art. 47) ; 
'an occupying army may make requisitions in kind only " for the 
needs of the army of occupation " ' and ' they shall be in proportion 
to the resources of the coun try, and of such a nature as not to involve 
the inhabi tants in the obligation of taking part in military operations 
again t thei r own country. ' (Art. 52). 

' Article 53 provide , in pa-rt : ' An rmy of occupation can only take 
po se ion of cash, funds, and realisable securities which are strictly the 
property of the State, depot of a rms, means of transport, stores and 
uppli , and, generally, all movable property belonging to the State which 

may be u ed fo r mili tary operation.' Article 55 reads: 'The occupying 
tale hall be regarded only as administrator and usufructuary of public 

buildings, real estate, fore ts, and agricultural estates belonging to the 
hostile State, and situated in the occupied country. It must safeguard the 
apital of these propert ie , and administer them in accordance with the 

rules of usufruct. ' 

" In it j udgment the International Military Tribunal made the following 
comment (p. 68) : · 

' . . . These Article (1) . . . make it clear that under the rules of 
war, the economy of an occupied country can only be required to bear 
the expense of the occupation, and these should not be greater than the 
economy of the country can reasonably be expected to bear ... . ' 
We quote further from the I.M.T. Judgment (p. 68) : 

'The evidence in this case bas established, however, that the territories 
occupied by Germany were exploited for the German war effort in the 
most ruthless way, wi thout considera tion of the local economy, and in 
con equence of a delibera te de ign and policy. There was in truth a 
y tematic " plunder of public or private property," which was 

criminal unde_r Article 6 (b) of the Charter .... The methods employed 
to exploit the resource of the occupied territories to the full varied 
from country to country. In some of the occupied countries in the 
east and the west, th is exploitation wa carried out within the framework 
of the existi ng economic structure. The local industries were put under 
German supervision, and the distribution of war materials was rigidly 
controlled. The industries thought to be of value to the German war 
effort were compelled to continue, and most of the rest were closed 
down altogether. Raw materials and the finished products alike were 
confi cated for the needs of the German industry . . .. ' 

" In the general summary, the I.M.T. found : 
' War crimes were committed on a vast scale never before seen in 

the history of war. They were perpet ra ted in all the countries occupied 
by Germany.' 

(
1
) The Articles referred to in the judgment of tbe International Military Tribunal were 48, 49, 52, 53, 55 and 56. 
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.. It has been urged by the Defence that the provisi_ons of the Ha~e 
C · No IV and of the Regulations annexed to 1t, do not apply m onvent10n • , 
' total war.' . . 

., This doctrine must be emphatically rejected. This Tn~una~ fu~i 
concurs with the Judgment of the I.M.T. that the Hague Convent10n o. 
of 1907 to which Germany was a party, bad by 1939 become cutom:~ 
law and was, therefore, binding on Germany not only as Treaty aw u 
also as Customary Law. . 

" With further reference to the contention that total war woul.:i authorise 
a belligerent to disregard the Jaws and customs of warfare, the I.M.T. 
stated-and this Tribunal again fully concurs: . 

' ... There can be no doubt that the majority of ~~em_ (War <:=nmes) 
arose from the Nazi conception of " total wa~ w11_~ which t~~ 
aggressive wars were waged. For in thi_s conce~t1on of total war 
the moral ideas underlying the Conventions which seek to mak~ ~ar 
more humane are no longer regarded as bavin~ for~e or vahd1ty. 
Everything is made subordinate to the ~vermaste~ng dictates of war: 
Rules, regulations, assurances and treaties, all ahke, o~ no moment , 
and so freed from the restraining influences of International Law, t~e 
aggres; ive war is conducted by the Nazi leaders in the most barbaric 
way . . .. ' 

·• With particular reference to Articles 46-50-52 and 56 of the Hague 
Regulations, the J.M.T. states : . . . 

' ... that violations of these provisions constituted crimes for w_h1cb 
the guilty individuals were punishable is too well settled to admit of 
argument. . . . ' " 

It must also be pointed out that in the preamble to_ the Hag~e Convention 
o. IV it is made abundantly clear that in cases not included m the ~egula­

tions the inhabitants and the belligerents remain under the protection and 
the r'ule of the principles of the Laws of Nations, as they result from ~he 
usages established among civilised peoples, from the laws of humamty, 
and dicta tes of the public conscience. 

· ' As the records of the Hague Peace Conference of 1899 which ~~acted 
the Hague Regulations show, great emphasis was placed by t~e pa~ttc1pants 
on the protection of invaded territories, and the preamble Just cited, a_ls 
known as ' Mertens Clause ' , was inserted at the request of the Belg!an 
delegate, Mertens, who was, as were others, ~ot sati~fied with the protection 
specifically guaranteed to belligerently occu~1_ed te~ntory; Hen~, not ~mly 
the wording (which specifically mentions the mhab1tants before 1t men hons 
the ' belligerents '), but also the discussions which took place_ at the time 
make it clear that it refers specific-ally to belligere ~ly occup_1ed country. 
The Preamble is much more than a pious d:c)~ratton .. It ts a general 
clause, making the usages establis~ed amo~g c1v.'hsed nations, the l~ws of 
humanity and the dictates of pubhc conscience mto the legal ~ardsttck to 
be applied if and when the specific provisio_ns of the Conv~nh~n and the 
Regulations annexed to it do not cover specific cases occurring m warfare, 
or concomitant to warfare. 

" However it will hardly be necessary to refer to these more general 
rules. The Articles of the Hague Regulations, quoted above, are clear 
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and u~equiv<:<:al. Their e ence i : if, as a result of war action, a belligerent 
o cu_p1es terr tor of th~ adver a r~, he does not, thereby, acquire the right 
to d1spo e of property 10 that territory, except according to the strict rule 
laid_ dow~ in the Regul~tion . The economy of the belligerently occupied 
t~mtory I to be k~pt 10tact, except for the carefully defined permissions 
given to th_e occupy10g au th? rity--:-permissions which all refer to the army 
of o cupauon. Ju t a the 10hab1tant of the occupied territory must not 
be ~orced to help t~e en~my in waging the war against their own country or 
their own country ·s alhe , o must the economic assets of the occupied 
t rritory not be used in uch a manner. 

". It i a matter of hi to ric record tha t Germany violated these rules even 
?unng the fi rst World Wa r · and though she did it at that time on an 
1mm a urably mailer cale than during the second World War, her practices 
were generally condemned ondemned by the expert of international 
law,_condemned in_ the peace lrea tie (i n which Germany promised indemni­
fication for tho e illegal ac_t ) and . conden:ined b~ _right-thinking Germans 
them elve . For example, 10 the txth rev1st:d ed1t10n of International Law 
by Oppenheim, re ised and edited by lauterpacht (1944) it is stated: 

' The R ule . regard~ng movable private property in enemy territory 
were ystemallcally violated by the central powers durino the World 
War. . . . . Factorie and workshops were dismantlect°" and their 
mach10ery and ma_terial ca rried a vay. . . . These are but examples 
of the _wh?lesa le sc1zur~ of p~ivate roperty practised by Germany and 
her alh s 10 the countne which they occupied.' 

:• About immova ble private enemy property, the same leading textbook 
wnter tale : 

• 

'l~_movable priva te enemy property may under no circumstances or 
cond111on be appro~riated by an invading belligerent. Should he 
confi_ cate a nd ell priva te land or buildings the buyer would acquire 
no r_ight whatsoever to the property. Article 46 of the Hague Con­
venllon expre ly e~acts _that " priva te property " may not be confis­
cated, ?u'. confi cation differs from the temporary use of private land 
and build10gs for all kfods of purposes demanded by the necessities of 
war .... 

'Private per onal property which does not consist of war material 
or mean ~f transport serviceable for military operations may not as a 
r~le, be seized . Articles 46 and 47 of the Hague Regulations exp;essly 
~tipulate that" ~ri_vate,propert~ may not be confiscated "and "pillage 
1- forn:ia lly proh1b1ted . But 1t mu t be emphasised that these rules 
have, 10 a sense, exception demanded and justified by the necessities 
of "."ar. Men and hor es must be fed ; men must protect themselves 
agai~st the weather. lf t~ere i no time for ordinary requisitions to 
provide food, forage, :lothing and fuel, or the inhabitants of a locality 
have fled , o that ord10ary requisitions cannot be made a belligerent 
must ~ake these articles wherever he can get them, and h; is justified in 
so domg. Moreover, quartering of oldiers (who, together with their 
horses, must h: w~ll f~d by the inhabitants of the houses where they 
ar~ qua_rte~e~) 1s hkew1se lawful, although it may be ruinous to the 
private md1v1duals upon whom they a re quartered .•.. ' 
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" poliation of private property, then, is forbidden under tw~ a pee~ '. 
fir ti , the individual private owner of property _must n t be deprived o_f it 
ec ~dly, the economic substance of the belligerently occ~p1ed te~ntory 

mu t not be taken over by the occupant or put to th~ service of h_,s war 
effort-always with the proviso that there are exempttons f~om _ this rule 
which are strictly limited to the needs of the army of occupa_tion tn~far a 
uch needs do not exceed the economic strength of the occupied territory. 

·• Article 43 of the Hague Regulations is as follows : 

· The authority of the legitimate power having in fact passed in~o t~e 
hands of the occupant, the latter shall take all t~e measure tn hi 
power to restore, and ensure, as far as possible, pubhc or~er an ~fet , 
while respecting, unless absolutely prevented, the law tn force tn the 

country.' " 

Thi Article permits the occupying power ~o e~propri~te either public o r 
private property in order to p,eserve and mamtam p_u?~c order and safety. 
However the Article places limitations upon the act1v1t1es of the occupant. 
Thi re ,;iction is found in the clause which requires the occupant to respec!, 
unle absolutely prevented, the laws in force in the occupied country. _Th, 
provi ion reflects one of the basic standards of_ the Hague ~egulat~on 
that the personal and private rights of persons m the occupied te~r~tory 
hall not be interfered with except as justified by emergency cond1t1on • 

The occupying power is forbidden from imp~sin~ ~ny _new concept of ~a 
upon the occupied territory unless such prov1s1on 1s JUSttfied by the requ~re­
ment of public order and safety. An enactment by the German occupa~1?n 
authorities imposing Nazi racial theorie cannot be justified by the nece SH e 
of public order and safety. 

" In Case Number 3, (1) Tribunal 111 , citing as authority the Preamble to 
the Hague Convention and Articles 23 (h), 43, and 46 of the Hague 
Regulations, stated : 

'The extension to and application in these territories of the di -
criminatory law against Poles and Jews was in furtherance of the 
avowed purpose of racial persecution and extermination. In the 
passing and enforcement of that law the occupying power in our 
opinion violated the provisions of the Hague Convention.' 

•· When discriminatory laws are passed which affect the property right s 
of private individuals, subsequent transactions based on those law and 
involving such property will in themselves constitute violations of Article 46 
of the Hague Regulations. 

" Bevond the strictly circumscribed exceptions, the invader must not 
utilise the economy of the invaded territory for his own needs within the 
territory occupied. We quote from Garner's lnternatio11a/ Law and The 
World War, Volume 2, pp. 124-6, as follows: 

'Article 52 of the Hague Convention respecting the laws and custom 
of war expressly forbids requisitions in kind e:-.cept " for the needs of 
the army of occupation". · 

' rt was clearly not the intention of the conference to authorise the 
taking away by a military occupant of livestock for the maintenance of 

(1) The Justice Trial, see Vol. VI of these Reports, pp. 1-110. 

K 
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hi own indu tries at home or for the support of the civil population of 
hi count ry. By no proce s of reasoning can requisitions for such 
purpo es be con trued to be for the " needs of the army of occupa­
tion." ... 

' A imilar charge again t the Germans was that of committing 
poliation upon Belgian manufacturing industries by dismantling 

facto ries and work hops and carrying away their machinery and tools 
to Germany . .. . 

The Belgian Government addressed a protest to the governments 
of neutral cou ntries against these acts as being contrary to Article 53 
of the Hague Convention respecting the laws and customs of war, 
which, although it allow , subject to restoration and indemnity for its 
u e, the eizu re of war material belonging to private persons, does not 
authorise the eizure and exportation by the occupying belligerent of 
machinery and implements used in the industrial arts. The industrial 
e tabli hment of orthern France were similarly despoiled of their 
machinery much of it being $ystematically destroyed. 

' What wa aid above in regard to the illegality of the requisition of 
live stock and its transportation to Germany for the benefit of German 
indu try and fo r the support of the civil population at home must be 
aid of the seizure and transportation for similar purposes of the 

machinery and equipment of Belgian and French factories and other 
manufacturing establishments. The materials thus taken were not for 
the needs of the army of occupation, and the carrying of them away was 
nothing more than pillage and spoliation under the disguise of 
requisition . ' · 

·· In a footnote on page 126 of the same volume, we find the following 
pertinent comment: 
' The authorities are all in agreement that the right of requisition as 

recognised by the Hague Convention is understood to embrace only 
uch territory occupied and does not include the spoliation of the 

country and the transportation to the occupant's own country of raw 
material and machinery for use in hi s home industries. . . . The 
Germans contended that the spoliation of Belgian and French industrial 
establishments and the transportation of their machinery to Germany 
was a lawfu l act of war under 23 (g) of the Hague Convention which 
allow a mil itary occupant to appropriate enemy private property 
whenever it i " imperatively demanded by the necessities of war". 
In consequence of the Anglo-French blockade which threatened the 
very existence of Germa ny it was a military necessity that she should 
draw in part on the supply of raw materials and machinery available 
in occupied territory. But it is quite clear from the language and 
context of Art. 23 (g) as well as the discussions on it in the Conference, 
that it wa never intended to authorise a military occupant to despoil 
on an extensive scale the industrial establishments of occupied territory 
or to tran fer their machinery to his own country for use in his home 
indu trie . What was intended merely was to authorise the seizure or 
de truction of private property only in exceptional cases when it was 
an imperative neces ity for the conduct of military operations in the 
territory under occupation . This view is further strengthened by 
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Art. 46 which requires belligerents to respect enemy private property 
and which forbids confiscation, and by Art. 47 which prohibits pillage. • 

"Another erroneous contention put forward by the Defence is that the 
laws and customs of war do not prohibit the seizure and exploitation of 
property in belligerently occupied territory, so long as no definite tran f~r 
of title was accomplished. The Hague Regulations are very clear on this 
point. Article 46 stipulates that ' private property ... must be re pected. • 
However, if, for example, a factory is being taken over in a manner which 
prevents the rightful owner from using it and deprives him from lawfully 
exercising his prerogative as owner, it cannot be said that hi s property ' i 
respected ' under Article 46 as it must be. 

"The general rule contained in Article 46 i further developed in Articles 
52 and 53. Article 52 speaks of the ' requisitions in kind and erviccs ' 
which may be demanded from municipalities or inhabitants,(1) and it 
provides that such requisitions and services • shall not be demanded except 
for the needs of the Army of Occupation.' As all authorities are agreed, 
the requisitions and services which are here contemplated and _which alone 
are permissible, must refer to the needs of the Army of Occupation . lt ha 
never been contended that the Krupp firm belonged to the Army of Occupa­
tion. For this reason alone, the ' requisitions in kind ' by or on behalf of 
the Krupp firm were illegal. All authorities are again in agreement that the 
requisitions in kind and services referred to in Article 52'. concern ~~ch 
matters as billets for the occupying troops and the occupation authont1e , 
garages for their vehicles, stables for their horses, urgent_ly needed ~~uipment 
and supplies for the proper functioning of the occupation authonlle • food 
for the Army of Occupation, and the like. . 

"The situation which Article 52 has in mind is clearly described by the 
second paragraph of Article 52 : 

' Such requisitions· and services shall only be demanded on the 
authority of the Commander in the locality occupied. 

•· The concept relied upon by the defendants-namely: t~at an ~ggre or 
may first overrun enemy territory, and then afterward ind~ tr al ~rm 
from within the aggressor's country may swoop over the occupied territory 
and utilise property there- is utterly alien to the laws and cu tom ~f warfare 
as laid down in the Hague Regulation , and i clearly decl a_red 11legal ~ 
them because the Hague Regulations repeatedly and unequ1 ocally point 
out that requisitions may be made only for the need of, and on the 
authority of, the Army of Occupation. . . . 

·' There is one important exception, contained in Article 53 (2) : 
' All appliances, whether on land. at sea, or in the air, adapted fo~ the 

transmission of news, or for the tran port of per on or thmg , 
exclusive of cases governed by nava l law, depot of arm , and generally, 
all kinds of ammunition of war, may be eized, e en if they belong to 
private individuals, and must be re tored and co~pen ation fixed 
when peace is made. ' 

(1) Elsewhere the Tribunal observed that : . . . . , . 
" Article 52 of the Hague Regulations protect ' Mumc1pahties of belhgerently 

occupied territories as much as• inhabitants'. ~~ ad~!tion, Article 56 of the Hague 
Regulations reiterates : · The property of Mumc1pahties ... should be treated as 
private property . . .'." 
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his own indu trie at home or for the support of the civil population of 
hi country. By no process of reasoning can requisitions for such 
purpo e be con trued to be for the " needs of the army of occupa­
tion. " . .. 

' A imilar cha rge against the Germans was that of committing 
pol iations upon Belgian manufacturing industries by dismantling 

fac tories and workshops and carrying away their machinery and tools 
to Germany . ... 

' The Belgian Government addressed a protest to the governments 
of neutral countries against these acts as being contrary to Article 53 
of the Hague Convention respecting the laws and customs of war, 
which, although it allows, subject to restoration and indemnity for its 
u e, the eizure of war material belonging to private persons, does not 
authorise the eizure and exportation by the occupying belligerent of 
machinery and implements used in the industrial arts. The industrial 
e tabli hments of orthern France were similarly despoiled of their 
machinery much of it being ~ystematically destroyed. 

' What was said above in regard to the illegality of the requisition of 
live stock and it transportation to Germany for the benefit of German 
industry and for the support of the civil population at home must be 
aid of the seizure and transportation for similar purposes of the 

machinery and equipment of Belgian and French factories and other 
manufacturing e tablishments. The materials thus taken were not for 
the needs of the army of occupation, and the carrying of them away was 
nothing more than pillage and spoliation under the disguise of 
requisitions.' · 

·· In a footnote on page 126 of the same volume, we find the following 
pertinent comment: 
' The authorities are all in agreement that the right of requisition as 

recognised by the Hague Convention is understood to embrace only 
uch territory occupied and does not include the spoliation of the 

country and the transportation to the occupant's own country of raw 
materials and machinery for use in his home industries. . . . The 
Germans contended that the spoliation of Belgian and French industrial 
establishments and the transportation of their machinery to Germany 
was a lawful act of war under 23 (g) of the Hague Convention which 
allows a milita ry occupant to appropriate enemy private property 
whenever it is " imperatively demanded by the necessities of war". 
In consequence of the Anglo-French blockade which threatened the 
very existence of Germany it was a military necessity that she should 
draw in part on the supply of raw materials and machinery available 
in occupied territory. But it is quite clear from the language and 
context of Art. 23 (g) as well as the discussions on it in the Conference, 
that it was never intended to authorise a military occupant to despoil 
on an extensive scale the industrial establishments of occupied territory 
or to transfer their machinery to his own country for use in his home 
industries. What was intended merely was to authorise the seizure or 
destruction of private property only in exceptional cases when it was 
an imperative necessity for the conduct of military operations in the 
territory under occupation. This view is further strengthened by 
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Art. 46 which requires belligerents to respect enemy private property 
and which forbids confiscation, and by Art. 47 which prohibits pillage.' 

" Another erroneous contention put forward by the Defence is that the 
laws and customs of war do not prohibit the seizure and exploitation of 
property in belligerently occupied territory, so long as no definite tran ici 

of title was accomplished. The Hague Regulations are very clear on this 
point. Article 46 stipulates that ' private property ... mu t be re peeled.' 
However, if, for example, a factory is being taken over in a manner which 
prevents the rightful owner from using it and dep~ives him _ from lawfull_y 
exercising his prerogative as owner, it cannot be said that his property ' 1 

respected ' under Article 46 as it must be. 
"The general rule contained in Article 46 is further developed in Articles 

52 and 53. Article 52 speaks of the ' requisitions in kind and service ' 
which may be demanded from municipalities or inhabitants,( ') and it 
provides that such requisitions and services ' shall not be demanded except 
for the needs of the Army of Occupation.' As all authorities are agreed, 
the requisitions and services which are here contemplated and _which alone 
are permissible, must refer to the needs of the Army of Occupation. It ha . 
never been contended that the Krupp firm belonged to the Army of Occupa­
tion. For this reason alone, the ' requisitions in kind ' by or on behalf of 
the Krupp firm were illegal. All authorities are again in agreement that the 
requisitions in kind and services referred to in Article 52'. concern . ~ch 
matters as billets for the occupying troops and the occupation authont1e 
garages for their vehicles, stables for their horses, urgent_ly needed ~q_uipment 
and supplies for the proper functioning of the occupation uthonl1es, food 
for the Army of Occupation, and the like. 

"The situation which Article 52 has in mind is clearly de ribed by the 
second paragraph of Article 52 : 

' Such requisitions· and services shall only be demanded on the 
authority of the Commander in the locality occupied. ' 

" The concept relied upon by the defendants-namely: t~at an ~ggre or 
may first overrun enemy territory, and then afterward md~ tnal ~rm 
from within the aggressor 's country may swoop over the occupied territory 
and utilise property there-is utterly alien to the laws and cu tom ~f warfare 
as laid down in the Hague Regulations, and is clearly decla_red illegal _by 
them because the Hague Regulations repeatedly and un qu1vocally pomt 
out that requisitions may be made only for the need of and on the 
authority of, the Army of Occupation. . . . 

· • There is one important exception, con tamed m Article 53 (2) : 
' All appliances, whether on land, at sea, or in the air, adapted fo~ the 

transmission of news, or for the tran port of per ons or thing , 
exclusive of cases governed by nav I law, depots of arm , and generally, 
all kinds of ammunition of war, may be seized, even if they belong to 
private individuals, and must be restored and compen ation fixed 
when peace is made. ' 

(1) Elsewhere the Tribunal observed that: 
"Article 52 of the Hague Regulations protect ' Municipa "ties• of belligerently 

occupied territories as much as• inhabitants' . ~~ ad~\tion, Article 56 of the Hague 
Regulations reiterates: • The property of Mumc1pahties ... should be treated as 
private property . . .'." 
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" The offence of poli ation is committed even if no definite alleged 
transfer of title \ a accomplished . The reason why the Hague Regulations 
do not permit the exploi ta tion of economic assets (except to the limited 
extent outl ined) for the wa r effort of the occupant, are clear and compelling. 
If an economic a et which, under the rules of warfare, is not subject to 
requ i it ion , i neverthele exploited during the period of hostilities for the 
benefi t of the enemy, the ery things result which the law wants to prevent, 
namely, 

(a) the owner and the economy as a whole as well as the population 
a re deprived of the re pective assets ; 

(b) the war effort of the enemy is unfairly and illegally strengthened ; 
c) the product derived from the spoliation of the respective asset are 

being u ed , d irectly o r indirectly, to inflict losses and damages to 
the people and property of the remaining (non-occupied) territory 
of the re pective belligerent, or to the peoples and property of its 
allie . 

. " The defendants cannot as a legal proposition successfully contend that, 
mce the act of spoliation of which they are 'Cha rged were authorised and 

actively upported by certa in German governmental and military agencies 
o r_ ~r ons they e cape liability for such acts. It is a general principle of 
cnmm~l law that encouragement and support received from other wrong­
doers . 1 not :xcusable. J t is still necessary to stress this point as it is 
essenti al to pomt out that acts forbidden by the laws and customs of warfare 
cann~t become perm issible through the use of complicated legal con-
trucuon . The defendants a re charged with plunder on a large scale. 

Many of the acts of plunder were committed in a most manifest and direct 
way, namely, through phy ical removal of machines and materials. Other 
act were committed _through changes of corporate property, contractual 
transfer of property n ghts, and the like. lt is the results that count, and 
~hough the resul ts in the latter case were achieved through ' contracts ' 
imposed _ upon ? lher , the illega l result s, namely, the deprivation of property. 
w~s achieved JU t a though materi als had been physically removed and 
hipped to Germany.' ' 

(iii) The Plea o National Emeruency 

The Judgmen t contin ued : 
. ". Finally, the Defence ha argued that the acts complained of were 
~u ti fied b~ the grea t emergency in which the German War Economy found 
It elf. With reference to thi a rgument it must be said at the outset that a 
defendant ha . ~f co~rse, the right to avail himself of contradictory defence 
a rgument ·. Thi Tribunal has the duty carefully to consider all of them ; 
but the Tnbu_nal cannot help observing that the Defence, by putting forth 
such contradictory arguments, weakens its entire argument. The ' emer­
gency a rgument ' implie clearly the admission that. in and of themselves 
the act of spol ia tion charged to the defendants wer~ illegal, and were onl; 
made legal by the ' emergency. ' This argument is bound to wea ken the 
other argument of the Defence, according to which the acts charged to 
them were legal, anyway. 

·• However, quite apa rt from thi s consideration, the contention that the 
rules and cu tom of wa rfare can be violated if either party is nard pressed 

.. 
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in any way must be rejected on other grounds. War is by defi nition a ri ky 
and hazardous business. That is one of the rea ons tha t the outcome of a 
war, once started, is unforeseeable and that. therefore, war i a basically­
unrational means of " settling " conflicts-why right-thinking people all 
over the world repudiate and abhor aggressive war. It is an essence of 
war that one or the other side must Jose and the experienced general and 
tatesmen knew this when they drafted the rule and customs of land 

warfare. In short these rules and customs of warfare are de igned specifically 
for all phases of war. They comprise the law for such emergency. To 
claim that they can be wantonly-and at the o]i) di cretion of any one 
belligerent- disregarded when he consider his own ituation to be critical, 
means nothing more or less than to abrogate the law and cu tom of war 

entirely." 

(iv) The Tribunafs Application of these Rules to the facts of the Case : 
Findings 011 Count JI 

In the following pa ragraphs the Tribunal i een to have made pecific 
application, to certain of the facts of the case, of the rule elaborated above : 

·· We conclude from the credible evidence before us that the confiscation 
of the Austin plant based upon German inspired an~i-Jewi h l~ws ~nd it 
subsequent detention by the Krupp firm (1) con t,tute a v10la~1on of 
Article 43 of the Hague Regulations which require tha t t~e law in_ force 
in an occupied country be respected : tha t it was also a violation of Article 46 
of the Hague Regulations which provides that private property mu t be 
respected: that the Krupp firm , through defendant _Krupp. L~ er, 
Houdremont Mueller Jansser, and Eberhardt, voluntanly and without 
duress parti~ipated in' these violations by purchasing and ~emo i_ng the 
machinery and leasing the property of the A~ ti~ pla~t and m lea mg . the 
Pa ris property: (2) and that there was no JUSt1fica t1on for uch acuon, 
either in the interest of public order and safety or the need of the army of 

occupation . .. . 

· • From a careful study of the credible evidence we conclude there wa 
no justification under the Hague Regula tions for the eizu re of_ the El mag 
property and the removal of the machinery to Germ~ny.(3) T b1 c_onfisca ­
tion was based on the assumption of the incorporation of -~I ace m!o the 
Reich and that property in Alsace owned by Frenchm~n hvmg ou t id~ of 
Alsace could be treated in such a manner as to to tally d1 r~gard the ~bhga­
tions owned by 'a belligerent occupant. This attem~ted m~orporatton of 
Alsace into the German Reich was a nullity under mternattonal law and 
consequently this interference with the rig~t ~~ ~rivate property , a a 
violation of Article 46 of the Hague Regulation . ( ) 

(',f the taking of machines from the Al -Thom Factory,() the Tribunal 
also ruled: " We conclude from the credible evidence that the remova l and 

( 1) See pp. 85-7. . 
l2) See pp. 86-7. 
(3) See pp. 87-8. . . . ., .. 
(') Regarding the sta tus of Alsace dun ng the German oc upa llon, see a s1m1 ar opinion 

reported in Vol. Ill , p. 45. 
(•) See pp. 88- 9 . 
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detention of these machines was a clear violation of Article 46 of the Hague 
Regulations.'' 

Again, the Tri unal decided that : "We conclude that it has been clearly 
establ ished by credit-le evidence that from 1942 onwards iJlegal acts of 
polialion and plunder were committed by, and in.behalf of, the Krupp firm 

in the etherland on a large scale, and that particularly between about 
S~ptember, I 944, and the spring of I 945, certain industries of the Nether­
land were exploited and plundered for the German war effort, ' in the most 
rut hle way, without consideration of the local economy, and in co~sequence 
of a delibe ra te design and policy ... . ' " (1) 

. After ~uling that " with respect to the acquisition of the Berndorfer plant 
m Au tria by the Krupp firm we are of the opinion that we do not have 
j uri diction to which conclu ion Judge Wilkins dissents," (2) the Tribunal 
set out its finding on Count H as follows: . 

"U pon the fact hereinabove found we conclude beyond a reasonable 
dou bt that the defendants Krupp, Loeser, Houdremont , Mueller, Janssen 
and Eberhardt an:: gu ilty on Count II of the Indictment. . . . 

" The nature and extent of their participation was not the same in all 
ca e , and therefore these differences will be taken into consideration in the 
impo it ion of the en tences (3) Karl Pfirsch, Heinrich Korschan, Max lhn 
and _F~iedrich _ von Buelow we deem insufficient to support the charge of 
spoliation agams~ t~em as set forth in Count II , and we, therefore, acquit 
Karl Pfirsc h, Hemrich Korschan, Max lhn and Friedrich von Buelow of 
Count 11 of the Indictment. 

" The defendan ts Werner Lehmann and Hans Kupke were not charged 
with thi s offe nce." 

(v) The la w governing the Employment of Prisoners of War and the ll/egal Use 
oj French Prisont rs of War 

Turni~g its attention to Count III of the Indictment,(') the Tribunal 
summari sed certai n provisions of the Hague and Geneva Conventions 
govern ing the emp!oyment of prisoners of war : 

_" Under the Hague Regulations of Land Warfare, the employment of 
pn oners o_f wa r_ must be 'according to th~ir rank and aptitude ' . (Article 6, 
para. 1 ). Their tasks shall not be excessive and shall have no connection 
,with the operation of war.' (Article 6, para. 2). 

" Article 29 of t he Geneva Convention, provides ' no prisoner of war 
m~y be employed at labours for which he is physically unfit.' Article 30 
st1pu ~a tes tha~ ' the length ~f the day's work of prisoners of war, including 
therein the trip and returning, shall not be excessive and must not, in any 
case, exceed that allowed for civil workers in the region employed at the 
same work. Every prisoner shall be allowed a rest of twenty-four hours 
of e~ery week, p~eferably o~ Sunday'. Article 31, paragraph I, provides 
that labour furni hed for prisoners of war shall have no direct relation with 
war operations. It i e pecia!Jy prohibited to use prisoners for manu-

( ') See pp. 90---2. 
( 2) See pp. 152-3. 
~") I~ is assumed tha t the words" The evidence relating to " are to be understood at 

this poin t. 
(•) See pp. 4-5. 
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facturing and transporting arms or munitions of any kind or for transporting 
material intended for combat units ' . By Article 32, it i forbidden to u e 
pri soners of war at unhealthy or dangerous work. And the ame art icle 
also provides that any aggravation of the condition of labour by discipline 

measures is forbidden. " 
Io the Tribunal ' s opinion , " practically every one of the foregoing 

provisions was violated in the Krupp enterprises" . 

Before leaving the legal aspects of the employment of prisoners of war, 
the Tribunal announced the following conclusion regarding a Defence 
claim concerning the position of French pri oners of war u ed in the German 

Armament industry : 
" By way of justifying the use of French prisoner of , a r in armament 

industry it is claimed that this was authorised by an agreement with the 
Vichy Government made through the Ambassador to Berl in. As to thi it 
first may be said that there was no credible evidence of any uch agreement. 
No written treaty or agreement was produced. The mo t any witne aid 
was he understood there had been such agreement with Laval, communi­
cated to competent Reich authorities by the Vichy Amba s dor. If 
there is no trustworthy evidence that any of these defendants acted up n 
the strength of it or even personally knew of it. 

" Moreover, if there was any such agreement it was void under the la, 
of nations. There was no treaty of peace between Germany and Fran e 
but only an armistice, the validity of which for present purp es only m~ 
be assumed. It did not put an end to the way between those h o countne ' 
but was only intended to suspend hostilities between them. This ~ a n?t 
fully accomplished. In France's oversea possessions and on allied . ~ti, 
French armed forces fighting under the command of Free French authon tte 
waged war against Germany. In occupied France mor~ and n:io~e F rench­
men actively resisted the invader and the overwhelming mapnty of the 
population was in full sympathy with Germany's opponen!· U n~er such 
circumstances we have no hesitancy in reaching the conclusion that tf Laval 
or the Vichy Ambassador to Berlin made an_y agreement su~h as that 
claimed with respect to the use of French pnsoners of war JO Germ~n 
armament production, it was manifestly contra bonus mores and hence void . 

" In view of this conclusion it is unnecessary to decide in this ca e 
whether the Vichy Government was legally established according to the 
requirements of the French constitution." (1) 

(vi) The Law governing the Deportation and Employment of Foreign Cirilian 
Workers and Concentration Camp Inmates 

The Tribunal turned next to the legal aspect of the deporta tion and 
employment of civilians from occupied territories and concentration camp 

prisoners: 

(') These words should be compared with those of the Judgment in the Mi{c/i Tria! on a 
similar plea See Vol. VU of these Reports, pp. 38, 46 and 56-7. The Tnbunal rn the 
High Com~nd Trial (Von Leeb and others) said of the plea:_ " Certainly a conq04:riog 
power cannot set up and domin~te a puppet government which ~rs a~y ~he nghts 
of prisoners of war while the nattooals of that country under substantial patnollC leader• 
ship are still in the field." 
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' · It is contended tha t the forcible deportation of civilians from occupied 
territory wa perfectly lawful. The argument made in this connection by 
the osten ible leader of Defence counsel needs an answer, if for no reason 
other than to indicate the na ture of the principal defences upon this phase 
of the ca e. 

" The sub tance of the a rgument is as follows : There exists in the Hague 
Ru le of Land Wa rfare no provision explicitly prohibiting the use of man­
power from occupied territories for the purpose of war economy. Article 48 
i certai nly not conclu ivc . . . Reference to international common law 
i not more conclu ive. For the only case in modern history, the con­
cription of Belgian labour during the first world war, has remained as 
completely open question a regards its admissibility under international law. 

"Jt is therefore in isted that the Prosecution ' s position with respect to 
whole ale deportation on a compulsory basis of members of a civilian 
population of occupied territories ' is based on a fundamental misconception 
of the first rule of war, viz., that measures necessary for achieving the 
p urpose of war a re permi ible unless they are expressly prohibited, and that 
methods required for achieving the purpose of war are determined by the 
development of war into total war, especially in the field of economic 
wa rfare ' . 

•· In principle thi i the ame argument made in connection with the 
as erted proposition that the concept of total war operated to abrogate the 
Hague Rules of Land Warfare. But the reference to the deportation of 
Belgian labour to Germany during the first world war requires an additional 
an wer, if for no other reason than to keep the record straight. That crime 
on the pa rt of imperia l Germany caused world-wide indignation.(1) 

·• The deportation began after the German Supreme Command had 
i ued its notoriou o rder of 3rd October, l 916, • concerning restrictions of 
public relief ' . Shortly prior thereto the Reich Chancellery had declared in 
a n expert opinion that • under the law of nations, the intended deportation 
(Auschiebung) of idle (a rbeitsscheue) Belgians to Germany for compulsory 
labour can be justified if (a) idle (arbeitsscheue) persons become a charge 
of public relief ; (b) work cannot be found in Belgium ; (c) forced labour 
i not carried on in connection with operations of war. . . . Hence, their 
employment in the actua l production of munitions should be avoided '. {2) . 

· The obvious subterfuge lies in the fact that the measure was ostensibly 
directed agai nst vagrants to combat unemployment in Belgium as an 
economic measure. But no one was deceived by this pretence and it was 
oon aba ndoned in a manner which indicated an awareness of the illegality 

of the procedure. 

' · The protest were so widespread and vigorous that the Kaiser was 
forced to retreat. The e protests were based upon whether the general 
principles of international law and humanity or specifically upon the Hague 
Regulations. For in ta nce, the United States Department of State protested 
' agai n t this action which is in contravention of all precedent and of those 
humane principle of international practice which have long been accepted 

" (') Oppenheim, Lauterpacht, b11ernatio1,al Law, 5th Edition London, 1935, p. 353." 
· '(t) American Journal of International Law, Vol. 40, April, 1946, p. 309." 
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:ind followed by civilised nations in their treatment of noncombatant in 

onquered territory.'(') h · 
I d G ment pointed out t e incom-

,. The protest of the elher an s O e~n • · f Article 52 of 
patibility of the deportations with _t~e l~:~1 ;y ~1:'o~~a~:rnJa:es W. Garner, 
the Hague Regulationr h-l~ was p~tn t~at if , a belligerent were a llowed to 
'Cholar ~n_d_ author o ig . repu e '. in order to force them to work in 
deport c1v1hans_ from occupied ter;itor~. n workers for military service, 
his war industnes and thereby t\-~~ I t o:ompel enemy citizen to parti­
this would make illusory the pro , it1on _o t y " The mea ure 

. f against their own coun r . 
cipate in operat10ns o war f t anny contrary to a ll notion of 
must be pronounced a_s an ~cht o t yr de~t in the hi tory of civilized 
humanity, and one entirely wit . ou prece 
warfare." ' (2) • 

nd church channel to repatriate 
• Negotiations through diplomatic f ll y succe ful. From 

the depo-rtees and stop the practice were pa~~~ed from the Belgian 
February, 1917, Belgi~ns were ; 0 .~/g;~m1:~ that by 1 t June, 191 7 
' Government General and the ai P . •n Germany would be 
deportees who would not volunteer to remain , . 

repatriated. Id ar the un ucce ful 
I ft the end of the fir l wor w , 

· • Neverthele s: o~g a er . to an extent upheld in German • 
effort of the Kaiser s ~o_vernm~nt w~ the German Constituent A s~mbl y 
A parliamentary comm1ss1on created hy 1· of having violated inter-

. h ade against t at na ,on 1926 to investigate c arges m . . port ubmitted 2nd July, , 
national law during the war by a maJor~ty re~ mity with I e la of nation . 
tating that the deportati~ns had been m ;on.◊~- n The report proceeded 

and more particula rly, with the Hagu~ e~~da ~t f:i~d sufficient opportunity 
upo~ the theory that • workers in question ' n ·odi pen able for re-

. I · d that the measure was 1 . , (3) 
to work m Be g!um_ ~n ublic life in the occupied terntory .. 
establishing or maintammg 0rde_r and P . ed the entiment f the 
The Belgian Minister of Foreign Affair~ expre~s had erred in it belief 
civilised world when he declared that h1~. cou~ ~e Kai er· Government 
' that at least on this point , the ~a~ po~~~ ft should be noted i~ t_hi 
would no longer find d~fen?ers . ~! German parliamentary comm1 ,on 
connection that even a mm?nt~ of . C the practice and upon the o ther 
above mentioned found no ~ust1ficat1on or 
hand squarely condemned it. . · that the 

, 1 d counsel s contenuon 
" It is apparent, therefore, tha t . ea rne fi t world war ha remained a 

conscription of Belgian labour during _the drs_ si bility under international 
· s rega rds its a mis • d b h completely open question a ·orit of a committee appointe y t_ e 

law , is based upon the fact that a maJ y ~ und it to be in accord wnh 
parli;mentary body of Republican Gebermanyce~ed tha t thi i at least rather 

· We think it must con I t ary 
the law of nations. . stablish a negation of internationa cu_ o_m 
thin ground upon which to e_ . . that this action by the maJonty of 
law. However this may be, it is certa in 

. I La . V I I Wash., D.C.. 1943, p. 399.' ' 
· ' (') G H Hackworth, Digest of Infernatw11a v:i• :i . Ja~ 1917, p. 106 ; & J . W . 

. ' '(' ) A~r-icall Journal of cr~err;;.11,r;tv~W, ew York.' 1920:·vol. ll , p. 183." 
Garner International Law an t e or v· I 40 April 1946 p. 312." - . 

·'(") American Journal International la~, o . ., n Juiy 14 , 1927. Document Leg1 -
"(') Belgian Chamber of Reprcse~tau;f6 ~~\ecq, pp.' 416-433." 

latifs, Chambres des Reprcsentants, o. . 
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the committee of the German bod did not 
Hague Rules of Land Warfare, pa~ticularly kt~:i~e ;~ reh"a~ ~he applicable 
case was shown beyond doubt to have be . ' ' wd tc . m the present 

t I . en v101ate Depo t 
no on y used 111 armament production in th . . r ees_ were 
latter years of the war the production of . e Krupp enterpnse, b~t m the 
reached could not have been carried o. . ~rhmamehnt_ on a substantial scale 

" . · n Wit out t e,r labour. 
This was not only a violation of the Ha 

but was directly contrary to the ex t .. gue Rules of Land Warfare 
hereinabove referred to which rec,e:~ t~pm1on of the Reich Chancellery 
~ommand of 3rd October, 19 I [forth e ord~r of the G_erman Supreme 
indicated that opinion though , .d. e deportat10n of Belgians. As above 

· ' • prov, mg a subterf ~ h ·1 
did annex as one of the conditions ' th t ~ d uge o~ t e' legal conduct, 
connection with operations of a orce labo~r is not carried on in 
ac~~al production of munitions ;:~~ld ·b~ a~o~~~~ ~~etr employment in the 

The law with re pect to the de . . 
dealt with by Judge Phill ips in his co~orta_tton f~o~ ~cup1ed territory is 
of America v. Milch dec,·ded b T _bcurr,lng opm1on m the United States 
Ph . · , ' Y n una No 11 (l) w 

1ll1ps statement of the applicabl 1 · · e regard Judge 
It is as follows : e aw as sound and accordingly adopt it. 

' Displacement of groups of person f 
the proper concern of international\ ron:i one country _to another is 
community of nations. Intern t" tw m as far as !t affects the 
conditions under which the f ta ir~a law . has enunciated certain 
nation to another dur,·ng t· ac f o eportatton of civilians from one 
- 1mes o war becom · 
is carried out without a legal titl . es a cnme. If the transfer 
deported from a country occu ie;• bas m _the case w~ere people are 
~nemy still has an army in the rield an~ ~n i_nvad~r _while the occupied 
is cont rary to international law Th ,s ~till res1stm~, the deportation 
supposition that the occu . . . e rationale of this rule lies in the . 
rightful sovereign from ex~~:-"? p~wer has temporarily prevented the 
43, 46, 49, 52, 55, and 56 Ht;g its pow~r over _its c_itizens. Articles 
the belligerent occupant d' o gte Regullattons ~h1ch hmit the rights of 
• , no express y spec f • 

tton of civilians from an . d . 1 Y as cnme the deporta-
,. II . . occupte terntory A t· • 5 io owmg provisions and d" . . r tc1e 2 states the 
d · con 1t1ons unde h" h . 

emanded from the inhabita t f . r w ,c_ services may be 
n s O occupied countries 

(1) They must be for the needs of the army of . . 
(2) They must be in . . ' occupation. 
(3) Th proportion to the resources of the country. 

. ey must be of such a nature . . 
m the obligation to take t . as ~?t to mvolv~ the inhabitants 
own country. pa_r 10 mihtary operations against their 

' Insofar as th is section limits h . . • 
required for the needs of th t e conscnptton of labour to that 
that the use of labour from e ;:my_ oJ occ~pa~ion, it is manifestly clear 
occupation i forbidden b th ~pie temton~s outside of the area of 

• The second conditio/ un~er ~~~:~gulatton_s. 
~curs when the purpose of the di I . ep~rt~t1on becomes a crime 
tton for the purpose of com ~l~nacement ts illegal, such as deporta­

pe g the deportees to manufacture 

(1) See Volume VJJ of these Re ports, pp. 27-66, especially pp. 45-7. 
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weapons for use against their homeland or to be assimilated in the 
working economy of the occupying country. 

'The third and final condition under which deportation become 
iUegal occurs whenever generally recognised standards of decency and 
humanity are disregarded. This flows from the established principle 
of law that an otherwise permissible act becomes a crime when carried 
out in a criminal manner. A close study of the pertinent parts of 
Control Council La w No. IO strengthens the conclusions of the 
foregoing statements that deportation of the population is criminal 
whenever there is no title in the deporting authority or whenever the 
purpose of the displacement is illegal or whenever the deportation is 
characterised by inhumane or illegal methods. 

• Article II (l) (c) of Control Council Law No. 10 specifies certain 
crimes against humanity. Among these is listed the deportation of 
any civilian population. The general language of this sub-section a 
applied to deportation indicates that Control Council Law No. 10 has 
unconditionally contended as a crime against humanity every instance 
of the deportation of civilians. Article II (1) (b) names deportation 
to slave labour as a war crime. Article II (I) (c) states that the 
enslavement of any civilian population is a crime against humanity. 
This Law No. IO treats as separate crimes and different types of crime 
"deportation to slave labour " and " enslavement". The Tribunal 
holds that the deportation, the transportation, the retention, the 
unlawful use and the inhumane treatment of civilian populations by an 
occupying power are crimes against humanity.' 

" In connection with the subject of deportation of civilians from occupied 
territory, it is interesting to note that as shown by a document introduced 
by the Defence, General Thoenissen was dismissed from the service by the 
High Command during World War II because of his 'refusal to violate ' 
the laws of war and to deport French workers to Germany. 

" The deportation of Belgians to Germany also was over the igorou 
protests of the military commander in Belgium, General von Falkenhausen . 
With reference to Sauckel's order introducing a compulsory labour ervice 
for the Belgians, he deposed that 'this was done against my explicit and 
constant protest for I bad various objections against a compulsory labour 
allocation and considered it more imporJant to keep the indigenous economy 

in motion'. 
" That the employment of concentration camp inmates under the circum-

stances disclosed by the record was a crime there can be no doubt. The 
conclusion is inescapable that they were mostly Jews uprooted from their 
homes in occupied territories and no less deportees than many of Ihe other 
foreign workers who were forcibly brought to Germany. The only difference 
was that they bad to go through all of the horrors of a concentration camp 
under the supervision of Ihe S.S. before they finally landed at Ihe firm of 
Krupp. That these persecutees had been arrested and confined without 
trial for no reason other than that they were Jews is common knowledge 
and in fact not controverted. The subject is dealt with exhaustively by the 
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j udgment of the 1.M.T. and there is no need to add anything to what is 
there aid to how the unspeakable horrors to which these unfortunate 
people were ubjected. However, in the present connection, one or two 
excerpt from the judgment a re pertinent. 1t is there recited that 'the 

azi persecution of Jew in Germany before the war, severe and repressive 
a it wa , cannot compare, however, with the policy pursued during the 
\ ar in the occupied territorie '. 

'After referring to the fac t that in the summer of 1941 , however. plans 
wer~ made for th~ • final solution ' of the Jewish question in all Europe, 
the Judgment contrnues : • Part of the "final solution " was the gathering 
of J~w from _a_ll German-occupied Europe in concentration camps. Their 
physical cond1t1on was the test of life and death. All who were fit to work 
were used as slave labourers in the concentration camps.' The • final 
olution ' meant extermination. 

" Under the facts of this case it is obvious from what has been said as to 
the law_ tha~ the ~mployment of these concentration camp inmates was 
al o a v10lation of mternational law in several different particulars. " 

(vij) The Plea of Superior Orders or Necessity 

. ~!ter dealing _with the law and evidence regarding the employment of 
c1v1hans, the Tribunal turned its attention next to a plea put forward by 
the Defence : 

" The real defence in this case, particularly as to Count Ill is that known 
a nece _ ity. It is contended that this arose primarily fro~ the fact that 
production quotas were fixed by the Speer Ministry ; that it was obligatory 
to_ meet the quotas and tha t in order to do so it was necessary to employ 
pns_oner of war, forced labour and concentration camp inmates made 
available by government agencies because no other labour was available in 
ufficient quantities and that had the defendants refused to do so they 

wo uld . ~ave uffered dire consequences at the bands of the gover~ment 
a uthonttes who exercised rigid supervision over their activities in every 
re pect. 

. ' The defence of necessi ty was held partially available to the defendants 
rn _ the case of the United States of America v. Flick, et al., decided by 
Tr_ibunal IV.(1) There, as here, the defendants were industrialists employing 
pnsone~ of wa r, forced labour and concentration camp inmates in the 
productton of armament in aid of the war effort. Flick and one of his 
co-d~fend~nts were_ nevertheless found guilty on the charge presently under 
con 1dera t1on. ~h1 was by_ way of an exception to the holding that the 
defence of necessity was applicable. The basis of this aspect of the decision 
appear from the following quoted from the opinion : 

' T_he active step taken by Weiss with the knowledge and approval 
of Flick to p~ocure for th~ Linke-Hofmann Werke increased production 
quota of f~e1ght cars which constitute military equipment within the 
contemplation of the Hague Convention, and Weiss' part in the pro­
curement of a la rge number of Russian prisoners of war for work in 
the manufacture of such equipment depr·ve the defendants Flick and 

( 1) Reported upon in Vol. IX, pp. 1-59. 
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Weiss of the complete defence of necessity. In judging the co~d~ct 
of Weiss in this transaction, we must, however, remember th~t _obt_ammg 
more materials than necessary was forbidden by the authonues Jus_t a 
falling short in filling orders was -~o~bidden . . The war effort re~mred 
all persons involved to use all fac1ht1es_ to b~m~ the war product1on to 
its fuUest capacity. The steps taken m this mstance, however, were 
initiated not in governmental circles but in the plant manag~ment. 
They were not taken as a result of compulsion or fe~r, but adm~ttedly 
for the purpose of keeping the plant as near capacity producuon a 
possible.' 

"The defence of necessity in municipal law 1s variously te~med a 
•necessity ' , •compulsion ', ' force and compulsion ', a?d • coercion and 
compulsory duress ' . Usua!(y, it has arisen out of coercion on t~e part of 
an individual or a group of individuals rather than tha t exerc1 ed by a 
government. 

"The rule finds recognition in the systems of variou na tion The 
German criminal code, Section 52, states it to be as follows : 

' A crime has not been committed if the defendant wa coerced to 
do the act by irresistible force or by a threat which i _conne~ted wit~ a 
present danger for life and limb of the defendant or hi s rela t1 e , which 
danger could not be otherwise eliminated'. 

" The Anglo-American rule as deduced from modern authoritie ha 
been stated in this manner : 

' Necessity is a defence when it i hown that the act charged wa 
done to avoid an evil both serious and irreparable ; that there w_as no 
other adequate means of escape ; and that the r~med~ wa not d1 p~o­
portioned to the evil. Homicide through nec~ss1ty- 1.e., , hen th_e life 
of one person can be saved only by th~ sacn~ce of another- w1U ~ 
discussed in a subsequent chapter. The issue, 1t should be observed_, 1 

not simply whether a particular life i to be sa~rifice~ in <:3 e of nece it , 
but whether it is right for a person to commit a cnme 1~ ~rder to ave 
his life. The canon law prescribes that a per on whose life 1s dependent 
on immediate relief may set up such neces~ity as a defence to a prosecu­
tion for illegally seizing such relief. To the same general effect speak 
high English and American authorities. Life, however, can u ually 
only be taken , under the plea of n~essity, \ hen nece ary for t~e 
preservation of the life of the party settmg up the plea, or the preserva­
tion of the lives of relatives in the first degree.' (1) 

" As the Prosecution says, most of the cases where thi defence ha 
been under consideration involved such situations a two hipwrecked 
persons endeavouring to support them~elves on a floating object large 
enough to support only one ; the throwmg of passengers ~ut of ~n over­
loaded lifeboat ; or the participation in crime under the immediate and 
present threat of death or great bodily harm. So far as_ we_ have been able 
to ascertain with the limited facilities at hand, the application to a factual 
situation such as that presented in the urnberg Trials of indu triali t 
is novel. 

.. ( 1) Whar1011·s Criminal Law. Vol. I, Section 126, p. 111: · 



148 ALFRIED FELIX ALWYN KRUPP 

" The plea of nece ity is one in the nature of confession and avoidance. 
While the burden of proof i upon the Prosecution throughout, it does 
not have to anticipate and negative affirmative defences. The applicable 
rule i that the Pro ecution is compelled to establish every essential element 
of the crime charged beyond a reasonable doubt in the first instance. 
However, if the accu ed 's defence 'is exclusively one of admission and 
avoidance or if he pleads some substantive or independent matter as a 
defence which doe not con titute an element of the crime charged, the 
burden of proving uch defence devolves upon him. As a general rule, in 
matters of defence mitigations, excuse or justification, the accused is 
required to prove uch circumstances by evidence sufficient to prove only a 
rea onable doubt of hi guilt. And if the circumstances relied upon are 
upported by uch proof as produces a reasonable doubt as to the truth 

of the charge aga in t the accused when the whole evidence is considered by 
the jury, there mu t be an acquittal '.(1) The question then is whether, 
upon a consideration of the whole evidence, it justly can be said that there 
is such a doubt. 

" The defence of nece sity is not identical with that of self-defence. The 
principal distinction lie in the legal principle involved. Self-defence 
excuses the repul e of a wrong whereas the rule of necessity justifies the 
invasion of a right.(2) 

" ln the view of German writers the law of necessity involves not the 
a ertion of right against right, but of privilege against privilege. But from 
the tandpoint of the present case, the rule of necessity and that -of self­
defence has, among others, one characteristic in common which is of 
determinative ignificance. This is that the question is to be determined 
from the standpoint of the honest belief of the particular accused in question. 
Thus, with respect to the law of self-defence, Mr. Wharton quotes Berner, an 
authoritative German jurist : 

' Whether the defendant actually transcended the limits of self­
defence can nevet be determined without reference to his individual 
character. An abstract and universal standard is here impracticable. 
The defendant should be held guiltless (of malicious homicide) if he 
only defended himself to the extent to which, according to his honest 
convictions as affected by his particular individuality, defence under 
the circum lances appeared to be necessary.' (3) 

' Wharton him elf says ' that the danger of the attack is to be tested 
from the standpoint of the party attacked, not from that of the jury or the 
ideal per on '. (4) 

" We have no doubt that the same thing is true of the law of necessity. 
The effect of the alleged compulsion is to be determined not by objective 
but by ubjective standards. Moreover, as in the case of self-defence, the 
mere fact that such danger was present is not sufficient. There must be 
an actual bona fide belief in danger by the particular individual. 

"(1) Wharto11's Crimi11Dl Evidence, Vol. I, Section 211." 
"(2) Wharton's Crimi11Dl Law, Vol. I, Section 128." 
" ( 3) Wharton's Criminal Law, Vol. I , Section 623, p. 850." 
" ( 4) Wharton's Criminal Law, Vol. J, Section 135, p. 185." 
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"The evidence of the Prosecution with respect to particular defendant 
was sufficient to discharge the burden resting upon it in the fir t in tance. 
Thereupon the burden shifted to the defendants of going forward with the 
evidence to show all of the essential elements of the defence of nece sity to 
an extent sufficient to raise a reasonable doubt in the minds of the Tribunal 
upon a consideration of the whole of the evidence. In this respect the 
evidence falls short in a vital particular. 

" Assuming for present p:irposes the eKi tence of the tyrannical and 
oppressive regime of the Third Reich which, is relied upon as a ba is for the 
application of the rule of nec!ssity, the competent and credible evidence 
leaves no doubt that in committing the acts here charged as crime , the guilty 
individuals were not acting under compulsion or coercion exerted by the 
Reich authorities within the meaning of the law of neces ity. · 

"Under the rule of necessity, the contemplated compul ion mu tactually 
operate upon the will of the accused to the extent he is thereby compelled 
to do what otherwise he would not have done. Thus, as Lord Mansfield 
said in the case cited in the Flick opinion as gi ing the underlying principle 
of the rule invoked : 

' Necessity forcing man to do an act ju tifies him, becau e no man 
cari'be guilty of a crime without the will and intent in hi mind. When 
a man is ahsolutely, by natural nece sity, forced, his will does not go 
along with the act. ' (1) 

" Here we are not dealing with necessity brought about by circum tance 
independent of human agencies or by circumstances due to accident or 
misadventure. Upon the contrary, the alleged compul ion relied upon 
is said to have been exclusively due to the certainty of los or injury at the 
hands of an individual or individuals if their orders were not obeyed. In 
such cases if, in the execution of the illegal act, the will of the accused be 
not thereby overpowered but instead coincides with the will of tho e from 
whom the alleged compulsion emanates, there is no nece ity j u tifying the 
illegal conduct. That is this case. 

"Hence the Flick case is distinguishable upon the fact . For in tance, 
a determinative factor in that case is indicated by the following from the 
opinion : ' With the specific exception above alluded to and a her_einafter 
discussed, it appears that the defendants here involved were not desirou of 
employing fore ign labour or pri oners of war. ' " 

"In the present case," said the Tribunal, " the evidence lea e no doubt 
that just the contrary was true. " The judgment then p~oceeded to survey 
the evidence on this point, which, in the opinion of the Judge , howed the 
Krupp firm 's ·• ardent desire to employ forced labour " . 

The Tribunal dealt with another aspect of the plea of nece ity a follows : 
" It will be observed that it is essential that the 'act charged wa done to 
avoid an evil both serious and irreparable, .. and ' that the remedy was not 
disproportioned to the evil'. What was the evil which con~ro?ted the 
defendants and what was the remedy that they adopted to avoid 1t ? The 
evidence leaves no doubt on either score.'· In the opinion of the Tribunal, 
in all likelihood the worst fate which would have followed a disobedience 

··(1) Stratton's Case, 21 How. St. Tr. (Eng.) 1046-1223. ' 
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of orders to u e lave Jabour would have been, for Krupp, the loss of hi s 
plant, and for the other accused the loss of their posts. 

( iii) The lndil>idual Responsibility of the Accused 

When deal ing with the law protecting prisoners of war, the Tribunal 
interjected the following remark : " The laws and customs of war are 
binding no le upon private individuals than upon government officials and 
military personnel. J n case they are violated there may be a difference in 
the degree of guilt, depending upon the circumstances, but none in the 
fact of gui It. " 

After it treatment of the plea of necessity and before delivery of it 
fi nding , on Count l Ir, however, the Tribunal emphasised that guilt must 
be personal. It continued : " The mere fact without more that a defendant 
was a member of the Krupp Directorate or an official of the firm is not 
ufficient. The rule which we adopt and apply is stated in an authoritative 

American text as follow : 

' Officer , director , or agents of a corporation participating in a 
violation of law in the conduct of the company's business may be held 
criminally liable individually therefor. So, although they are ordinarily 
not criminally liable for corporate acts performed by other officers of 
agents, and at least where the crime charged involves guilty knowledge 
or criminal intent, it is essential to criminal liability on his part that 
he actually and personally do the acts which constitute the offence or 
that they be done by hi s direction or permission. He i liable where 
his scienter or authority is established, or where he is the actual present 
and efficient actor. When the corporation itself is forbidden to do an 
act, the prohibition extends to the board of directors and to each 
director, eparately and individually.' Corpus Juris Secondum, 
Vol. 19, pp. 363, American Law Book Co. (1940), Brooklyn, N.Y. 

" Under the circumstances as to the set up of the Krupp enterprise after 
it became a private firm in December, 1943, the same principles apply. 
Moreover, the es ential facts may be shown by circumstantial as well as 
direct evidence, if sufficiently trong in probative value to convince the 
Tribunal beyond a reasonable doubt and to the exclusion of every other 
reasonable hypothe i . " 

ix) The Findings 011 Cou/11 Ill 

The findings of the Tribunal on Count Ill were as follows : 
"Upon the facts hereinabove found we conclude beyond a reasonable 

doubt that the defendant Krupp, Loeser, Houdremont, Mueller, Janssen , 
Jhn , Eberhardt , Kor chan, von Buelow, Lehmann and Kupke are guilty 
on Count llf of the Indictment. The reasons upon which these findings of 
guilt are based have been set forth heretofore in the discussion of the facts 
under Count 11 r. 

"The nature and extent of their participation was not the same in all 
case and therefore the e differences will be taken into consideration in the 
impo ition of the en tences upon them. The evidence presented against 
the defendant Karl Pfirsch we deem insufficient to support the charges 
against him set out in Count JU of the Jndictment. The defendant Karl 
Pfirsch, having been acqui ted upon all counts upon which he was ch.arged, 
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shall be discharged by the Marshal when the Tribunal presently adjourn .' 

5. THE RESERVATIONS OF THE PRESIDING JUDGE 

The judgment was signed by the Honourable H. C. Anderson, Pre iding 
Judge, subject to certain reservations ; by Judge William J. Wilkin , who 
concurred except insofar as appeared in a dissenting judgment by him ; 
and by Judge Edward J. Daly. 

The President's reservations were as follows : 

"Upon the question of the guilt or innocence of the_ defendants under 
Counts II and Ill of the Indictment, I concur in the result reached by the 
Tribunal. As to the puni hment,(1) I concur in that fixed for the defendant 
Kupke. As to the defendant Alfried Krupp, I conc_ur in_ the length of the 
prison sentence, but dissent from the order confiscatmg h1 property. 

" As to all other defendants, I feel bound to disagree wit,h respect to the 
length of the respective sentences imposed. In general , the basis of my 
disagreements is this. Having in mind that the defendant we~e heretofore 
acquitted of crime aga inst the peace, I th ink the~e are many circ~mstance 
in mitigation not mentioned in the judgment which hould be given more 
weight. 

" In my view the evidence as to the defendant Loeser pre ent_s a ~:ial 
case. Apart from the fact that during the war he re igned h1~ po 1_t1?n 
with the Krupp firm due to a disagreement with respect to certam polic1e 
and apart from other circumstances which eem to ~~ proper to be con­
sidered in mitigation, I am convinced that before he JOtn_ed t~e Kru~p firm 
in I 937 and continuously thereafter, Dr. Loe er wa identified \ 1th !he 
undergr~und to overthrow Hitler and the azi regime ; and that ha mg 
been arrested by the Gestapo in connection with the plot of 30th July 1944, 
he escaped the death penalty meted out to o~her similar!~ involved only 
through a delay in his trial as a result of which he was liberated by the 
Allied troops. 

" Were I not convinced as a matter of principle that a findin~ of g~ilt or 
innocence by a court or tribunal enforcing criminal law i not a d1 scret1o_nary 
matter, I would vote to acquit Dr. Loeser. But even though I feel oblige~, 
as a matter of principle, to concur in the conclu ion a~ to t~e fact of hi 
guilt, l think, when all circumst~nces which, f~om my 1~wpomt hould be 
considered in mitigation are weighed, the period for , h1ch he ha already 
been confined in prison is ample punishment." 

6. JUDGE WILK! S' DISSENT! 'G JUDGME T 

Judge Wilkins stated the subject-matter of his di ent in the e word : 

"The majority of the Tribunal are of the opinion that the Tr!bunal h_a 
no jurisdiction over the acqui ition in 193 of the Berndorfer plant 10 Au tna. 

"With due deference to my colleagues, I feel compelled to di ent . fr?m 
this finding and to the failure of the Tri~unal to find t~at act of 2spohat1on 
were committed by these six defendants 10 three other mstance () namely, 

( 1) Compare p. I 58. . . h T ·b 1· · · J d t 
(') These instances were not mentioned spec1fically in t e n una s maJonty u grnen 

(see pp. I 39--40). 

L 
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(I) the confisca tion of the Montbelleux mining property in France, (2) the 
illegal acqui ition of the Chromasseo mining properties in Yugoslavia, and 
(3) the participation by the Krupp firm in the spoliation of the occupied 
Soviet territorie . 

" May I ju t interpolate by saying that the six defendants referred to, 
of course, ere the ix who were found guilty of the crime of spoliation 
under Count I l. " 

After ummari ing the evidence regarding the acquisition of the Berndorfer 
plant(') Judge Wilkin expressed the following views: 

" A highway robber enters a bank and at the point of a pistol forces 
official of the bank to part unwillingly with the assets of the bank. Here 
the mean of coercion was not one pistol but the entire armed and police 
might that had invaded Austria. That the facts, as proved, constitute 
extortion there can be no doubt. The question to be determined is whether 
they constitute a war crime under Article lib of Control Council Law 

o. IO and under the General Laws and Customs of War. To answer this 
que tion, reference mu t be made to the finding of the I.M.T.: 

' The inva ion of Austria was a premeditated aggressive step ... 
the facts plainly prove that the methods employed ... were those 
of an aggre sor. The ultimate factor was the armed might of Germany 
ready to be u ed if any resistance was encountered .... ' 

" Concerning Czecho lovakia, the I.M.T. found that Bohemia and 
Moravia were a lso seized by Germany, under the threat 'That German 
troop had a lready received orders to march and that any resistance would 
be broken with phy ical force. . . . ' 

"The I.M .T . al o found that, concerning Bohemia and Moravia, the 
law and customs of war applied. Said the l.M.T.: 

' The occupation of Bohemia and Moravia must ... be considered 
a military occupation covered by the rules of warfare.' 

( 1) Judge Wilkins here related that the Berndorfer Metallware·nfabrik, Arthur Krupp 
A. G. , a very important factory located near Vienna, had been established in 1843 by a 
Viennese industrialist named von Schoeller. In a history of " Alfried Krupp and His 
Family " published in 1943 and produced in evidence by the Prosecution, it was stated: 

" The Anschlus of the Ostmark to the German Reich in March 1938 had the 
gratifying result as far as the Krupp firm was concerned that an old plant established 
in 1843 by the Krupp Brothers and the house of Schoeller, the Bemdorfer Metall­
warenfabrik, could be incorporated in the parent Krupp firm in Essen. " 

A a result of the economic crisis in 1931- 1932 the Creditanstalt Bank of Austria finally 
became the owner of a majority of the Berndorfer stock. The evidence showed that from 
the time of the re-financing of the company and until the invasion of Austria in March 
1938 the Krupp fir~ at Essen had tried continuously to obtain ownership of the Bem­
dorfer Plan t, but their offers had always been turned down by the Creditanstalt Bank. 

As early as Februa_ry 1937, Gustav Krupp's brother-in-law, Wilmowsky, wrote a letter 
to Gustav Krupp stating that Lammers, State Secretary in Hitler's Reich Chancellery, had 
been advised of Gu tav's desire for an interview with Hitler about the possibility of acquiring 
Austrian s_hares. Pursuant to this and after the German invasion in March, 1938, Goering 
bad promised Gustav Krupp that the Krupp Concern should have the exclusive right to 
purchase the Bank 's controlling interest in the Berndorfer plant. 

Shortly after the Anschluss, continued Judge Wilkins, the Creditanstalt Bank received · 
directions from the German authorities that only a sale to the Krupp firm of the Berndorf 
stock was to be con 1dered. 1'hrough coercion and azi political pressure by Goering, 
Keppler, Hitler's personal economic adviser, and other top ranking Nazi officials the 
Credita~stah Bank . wa fin~lly f~rced to sell the Berndorfer works to Krupp-Essen, con­
trary to Its own desires and m ptte of protests, at a price less than one-third of the value as 
assessed by the Krupp fi rm itself. 
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"Such ruling was not made by the I.M.T. concerning Austria becau e 
there was no reason to make such a ruling: war crimes concerning Au tria 
were not charged in the case before it. It is difticult to conceive of any real 
difference between the seizure of Austria and the seizure of Bohemia and 
Moravia. If anything, the seizure of Austria was a more flagrant act of 
military aggression because in the case of Bohemia and Moravia, the 
Czechoslovakian President and Foreign Minister had-although under 
pressure--consented to the German step. No actual hostilities evolved in 
either case ; but it would be illogical to construe that the rule and custom 
of war should apply to the case of Bohemia and Moravia and not to the 
case of Austria. The rightful Austrian Government which emerged after 
the Germans left Austria, in fact, considered tho e who collaborated with 
the invaders as traitors, i.e., as persons acting for the benefit of the enemy. 

"In the case of both Austria and Czechoslovakia, war was used , in the 
words of the Kellogg Pact, as ' an instrument of policy ' and it was used so 
successfully, owing to the overwhelming war strength of Germany, that no 
resistance was encountered. It was, so to speak, in either case a unilateral 
war. It would be paradoxical, indeed, to claim that a lawful belligerent 
who had to spend blood and treasure in order to occupy a territory 
belligerently, is bound by the restrictions of the Hague Convention wherea 
an aggressor who invades a weak neighbour by a mere threat of war i not 
even bound by the Hague Regulations. The proven facts show con­
clusively that spoliation was performed, due to the phy ical upremacy 
enjoyed by the invader. 

" Professor Quincy Wright wrote in the American Journal of International 
Law, January, 1947, Vol. 41, page 61: 

' . . . The law of war bas been held to apply to interventions, 
invasions, aggressions and other uses of armed force in foreign 
territories even when there is no state of war .... ' 

"To supplement his view, he referred to Profes or Wil on's treatise on 
International Law, 3rd Edition, and to the illustration given by the group 
of experts on International Law, known as The Hanard Research on /mer­
national Law Article 14 of ' Resolutions on " Aggres ion ",' publi hed in 
the America~ Journal of International Law, Volume 33 (1939), upplement 
page 905. 

" Professor Wright expressed the same view in 1926 (American Journal of 
I11ternatio11al Law) Volume 20 (1926), page 270: quoting variou authorities 
and many precedents he stated : 

' . . . Publicists generally agree that in urgent are entitled to the 
privileges of the laws of war in their relations with the armed forces 
of the de jure government. ... ' 

"I am of the opinion that the Berndorfer plant wa acquired by coerc_ion 
on the part of Krupp and with the active a i tance of the German Reich, 
and that this acquisition was an act of spoliation within the purvie of the 
Hague Regulations and authorities above cited. 

"The defendants Krupp and Loeser took active and leading parts in the 
acquisition of this plant, and, in my opinion, are guilty of spoliation with 
respect thereto." 
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Judge Wilkin next summarised the evidence relating to the Montbelleux 
mining property in France, the Chromasseo mines in Yugoslavia and the 
alleged participation of the Krupp fir:n in the spoliation of Soviet territories. 

The tung ten ore mine located at Montbelleux, said Judge Wilkins, 
had been out of action ever since the first world war due to the fact that 
the ore wa of a rather low grade and could not be mined economically 
except when price were inflated. At the time of the German occupation 
of France this mine wa on lea e to one Edgar Brandt. who in view of the 
increa ed German demand investigated the possibilities of renewed 
exploitation of the mine. In the beginning of 1942 conferences took place 
between the German au thoritie and Brandt representatives. Engineers 
from the Krupp firm and the Todt Organisation were present at these 
conferences. The German authorities offered to requisition materials and 
equigment nece ary to re-open the mine provided that a certdin percentage 
of the production would be sent to Germany. The representatives of 
Brandt, however, tated that they were unable to accept the German 
conditions. 

Jn August, 1942, the propert)L was seized without notice io the owner 
and without the i uance of a requisition. A plan was put into operation 
by the Todt Organ i ation under the technical direction of the Krupp firm 
whereby the mine would be producing within a year. 

Attempt by Brandt and the French Government on his behalf for a 
recognition of hi intere t, were of no avail and no payments were ever 
received by Brand t for ore extracted from his conces ion. 

According to a contract which was executed by Krupp and . the Todt 
Organi ation, the Krupp firm a sumed all responsibility for the underground 
workings, the obligation to provide the bulk of the machinery, workmen, 
management per onnel a well a technical supervision. 

The mine wa<; operated until June, 1944, when the Germans were 
forced to evacu:, te due to the advance of the Allied forces . During this 
period at least 50- 60 ton of valuable and very scarce metal was shipped 
to Germany. Before departing however, the equipment was thoroughly 
and systematically de troyed and surface buildings set on fire. Dynamite 
wa u ed to destroy much of the surface machinery. 

The evidence howed that the Krupp firm participated in the confiscation 
of the mine, the removal of the ore and the final destruction of the 
installations and machinery. 

The Chroma seo· Chromium Ore Mining Company, Judge Wilkins 
went on, a Yugo lav corporation with a total of 8,000 shares of capital 
stock of a par value of 1,000 dinars each, owned a number of Yugoslav 
mining properties. The major ore reserves were in the vicinity of Jeserina, 
a section of Yugoslavia allocated to Bulgaria by Hitler-Germany under the 
illegal partition of Yugo lavia. The other properties were located in 
section awarded to Albania which were under Italian occupation. The • 
Krupp firm purcha ed 2,007 shares of Chromasseo stock from one Rudolph 
Voegeli, a Swis re iding in Yugoslavia. An additional 1,000 shares which 
were owned by the A eo family, but which were in Voegeli's possession 
as a security for a debt of the deceased owner Moses Asseo, were confiscated 
by the German Delegate General for Economy for Serbia and sold to the . 
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Krupp firm. An employee of the Krupp firm, Georg Ufer, who served both 
the Reich Government and the Krupp firm during the occupation of 
Yugoslavia stated in connection with this transaction: 

"These 1,000 shares, as I knew, had been confiscated by the Delegate 
General for Economy in Serbia, as being Jewish property, and the 
firm of Krupp A.G. now acquired through me the confiscated property 
of the Yugoslavian Jew Moses Asseo. The firm of Krupp as well a 
I were aware of the fact that confiscated property of the Jew Mo es 
Asseo was involved. At no time, however, did I receive instructions 
of any kind from the firm of Krupp not to acquire the confi cated 
Jewish property." 

The evidence showed that the Krupp firm made strenuous effort to 
obtain the remaining 4,933 shares of the Chromasseo Mines stock which in 
some way did later show up in Italian hands. Thi controversy became the 
subject of official negotiations on a high level between the German and 
Italian Governments. 

Meanwhile the Jeserina properties of the Chromas eo Mine had been 
leased by the Krupp firm at favourable term from the Germ_a n Mi~itary 
authorities who had seized all Yugoslavian mining properties immediately 
upon the invasion. 

Under the provisions of the agreement reached at Rome, the _inter t 
of the Italian owners in the 4,993 shares and that of the Krupp firm in 3,007 
was acknowledged and the Jeserina property wa leased to Krupp until 
30th October, 1944. 

In all, up to September 1944, the Krupp firm produced and ent to 
Germany 108,000 tons of Yugoslavian chrome ore. 

The accused Krupp was the Vorstand member in char~e of the ?re 
Mining Department at the time of the acqui ition of these minmg p~OP_Crt1e . 
Reports on the activities of the Krupp firm in thi field were d1 tnbuted 
to the accused Houdremont, Mueller and Jans en. 

At the time of the German attack on Soviet Russia on the 22nd Ju. e, 
1941, Judge Wilkins continued, the Reich ~overnment _ ~penly !'ro­
claimed that the Hague Conventions were not appbcable at all m 1t relations 
to Soviet Russia. A decree was issued according to which property already 
sequestered or still to be sequestered was ' to be treated a the mar hailed 
property of the Reich ·•. 

Following the invasion of Russia, the Reich Government formed 
various quasi-governmental monopoly organisations in order to ca~ry . out 
its policy of exploitation of the Soviet Economy. One of the e organisation 
was the 'Berg-und Huettenwerk Ost' (B.H.O.). lt wa fou~ded upon the 
orders of the plenipotentiary for the Four Year Plan, Goering, who al o 
was to nominate the chairman, vice-chairman and members of the 
Vervaltungarat. The accused Alfried Krupp was appointed a member of 
the latter. A man named Paul Pleiger was appointed manager of the 
company. 

The evidence showed that the Krupp firm was desirous of participating 
in the spoliation of the Eastern territories and that negotiations towards thi 
end took place between the accused Alfried Krupp and Pleiger, BHO's 
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manager. A meeting was held in the accused Loeser's office in August, 1942, 
attended by the accu ed Loe er and Krupp for the purpose of discussing 
the problem ari ing in connection with the operation of factories in the 
Ukraine. As a re ult of this meeting and later negotiations the Krupp firm 
succeeded in acquiring the sponsorship of the following Soviet Russian 
factories and enterpri es : the machine factory in Kramatorsk, Kramator­
skaja, the teel works A sow, the steel works Iljitsch in Mariupol, the 
Molotow-works near Ojenpropetrowsk, the .agricultural machinery factory 
in Berdjansk, and the carrying out of the so-called lwan project which 
concerned the building and operation of an ammunition plant in the Ukraine, 
ba ed on the As ow works in Mariupol. The accused Krupp, Loeser, 
Mueller, Pfir ch and Kor chan were kept informed. 

When the pon or. hip of these plants in Russia by the Krupp firm were 
approved the activitie of the firm and its subsidiaries were greatly 
accelerated. Krupp per onnel was sent to Russia to assist in the manage­
ment of plant . The accused Krupp and other Krupp officials went to 
Ru ia to inspect the plants. 

In its first busine report the BHO stated in connection with its 
activities in Rus ia : 

" Up to 30th ovember, 1942, the following material from the 
Russian area was available for the German metal industry and the 
chemical indu try for use in connection with the war economy : 

Iron ore 325,751 tons 
Chromium ore 6,905 ton·s 
Mangane e ore 20,145 tons (1941) 
Manganese ore 417, 886 tons (1942)" 

The change in the military situation in the fall of 1943 prevented the 
Krupp firm from carrying out the large programme which it had set for 
itself in Russia. Before and as a result of the withdrawal, huge quantities 
of scrap metal, machinery, equipment ·and other goods were shipped or 
evacuated to Germany by the Krupp firm in co-operation with the 
Webrmacht. 

After reviewing this evidence, Judge Wilkins expressed the following 
legal conclusion : 

" I am satisfied from the credible evidence presented before us that the 
confi cation of this [the French] mine was a violation of Article 46 of the 
Hague Regulations. The removal of the ore concentrates to Germany and 
the systematic destruction of the machinery at the time of the evacuation 
were acts of spoliation in which the Krupp firm participated .... 

"The activitie of the Krupp firm in Yugoslavia which I have just reviewed 
clearly violated the laws and customs of war and more particularly Articles 
43 and 46 of the Hague Regulations. The expropriation of mines in 
Yugoslavia was not supported by any concern for the needs of public order 
and safety or by the needs of the occupation. The ·Krupp firm took the 
initiative in seeking to participate in the exploitation of the seized property, 
even urging the government to expropriate properties. It leased the Jeserine 
mine from the government authorities with knowledge of their illegal 
expropriation. The seizure of the Asseo shares based upon the anti-Jewish 
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laws was illegal and subsequent dealings by the Krupp firm with knowledge 
of the illegality was likewise illegal. ... 

" From Articles 48, 49, 52, 53, 55 and 56 of the Hague Regulation , the 
International Military Tribunal deduced : 

' ... that under the rules of war, the economy of an occupied 
country can only be required to bear the expense of the occupation, 
and these should not be greater than the economy of the country can 
reasonably be expected to bear.' 

"This is sound construction, in accordance with the obviou intention 
of the parties to that International TreatY,. In 1899 and 1907, when the 
Hague Regulations were drafted, State property only embraced a compara­
tively small section of the wealth of the respective countries. But, the 
rationals of the various articles dealing ith the authority of the military 
occupant, particularly if viewed, as they mast be, in the light of the preamble 
of the Convention, is clearly that the treaty generally condemns the exploita­
tion and stripping of belligerently occupied territory beyond the e tent 
which the economy of the country can reasonably be expected to bear 
for the expense of the occupation. 

"The basic decrees pursuant to which the Reich authorities confiscated 
and administered Russian industrial property called for the unre tricted 
exploitation of such property for German war production and without 
regard to the needs of the occupation or the ability of the country to bear 
this drain on its resources. . . . . 

"It is asserted by the Defence that whatever acts were committed by the 
defendants in the exploitation of Russia were not illegal in view of the 
decision of the Tribunal in U.S. v. Friedrich Flick, el al. With thi 
contention I cannot agree. The factual ituation of the Flick ca e and of 
that before us is at great variance. 

"The Flick judgment found that, as far as Flick ' management of a 
certain French plant was concerned, ' it wa , no doubt, Goering's intention 
to exploit it to the fullest extent for the German war effort. I do not 
believe that this intent was shared by Flick. Certainly, what was done by 
his company in the course of its management falls far short of such ex~loita­
tion •. And again: • We find no exploitation ... to fulfill the a~m of 
Goering.' 'Adopting the method used by the I.M.T.- namely, specifically 
the limitation that the exploitation of the occupied country should n t be 
greater than the economy of the country can reasonably be expected to 
bear,' the Flick I.M.T., on the basis of the evide~ce ?fits own ~a e, f?und 
that ' the source of the raw materials (used by Flick m the Russian railway 
car plant) is not shown except that icon and steel were bought from German 
firms ' and also considered it relevant to establish that the manufacture of 
arma~ent by Flick in Russia was not proven. The Flick Tribunal decided 
that 'when the German civilians departed, all plants were undamaged '. 
Furthermore, according to the evidence received by the Flick Tribunal, 
there were other basic differences; they were paid from government fund 
and responsible only to Reich officials. At one of the two Russian enter­
prises operated by Flick, 'the plants barely got into production ' . In short, 
the f~cts in the Flick case were substantially different. 

"Prior to the evacuation of the plants at Kramatorsk and Marjunal a 
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stated above the Krupp firm a ided in strippin°g these plants of machinery 
and ra\ ma teria l . The property removed did not fall into any category 
of movable public property which the occupant is authorised to seize under 
the Hague Regula tion and the pa rticipation of the Krupp firm in the removal 
of u h ma terial and machinery was a direct violation of the laws of land 
wa rfare. The p:i rticipation of the Krupp firm in the demolition of these 
plant wa al o a iolation of the requirements of the Hague Regulations 
l tha t] the capital of uch properties be safeguarded and administered in 
accordance with the law of usufruct. " 

Judge ~ilk!n aid : " For the reasons above stated I dissent only to 
the ex ten t md,ca ted . Jn a ll other respects I concur in the Judgment of the 
Tribuna! ." . He then made reference to his special concuff'ing opinion 
on the d, m,s a l of Count r and IV which has received attention elsewhere.(1) 

7. THE SE 'TE TES 

The entence pa ed on the defendant Krupp was delivered as follows 
by Judge Daly: 

· ' 0~ the Count of the Indictment on which you have been convicted, 
the Tribunal en tence yo u to imprisonment for twelve years and orders 
forfeitt! re of a ll of your property, both real and personal. The same shall 
be delivered _to the Control Council for Germany and disposed of in 
accordance with the provi ion of Article H, Section 3 of Control Council 
Law .o. 10. The period a lready spent by you in confinement before and 
during the tri al is to be credited on the term already stated and to this end 
the term of your imprisonment, a now adjudged, shall be deemed to begin 
on the I Ith day of April , 1945.' 

The defendant Loe er, Houdremont, Mueller, Janssen, Ihn, Eberhardt, 
Kor chan, von B_uelow a nd Lehmann were sentenced to terms of imprison-
11:1ent of, re pect1 vely, even, ten , twelve, ten, nine, nine, six, twelve and 
six ye~ r . Kupke wa entenced to imprisonment for two years ten months 
and nmeteen days. 

All accused were credited with the time already spent in confinement in 
the ame way a Krupp ; for Kupke this involved his being released on the 
day of the delivery of judgment. 

_After delivering the entence , Judge Daly said : " During the trial of 
th1 case the defendants, Loe er, Houdremont and Korschan, have been 
excu ed from attendance at Court on different occasions because of their 
health. The recor? indicated that the defendant, Loeser, is not present 
today becau e of his pre ent condition. 

" Th b · " ~ a ove-named defendants have Just been sentenced to imprisonment. 
We believe that they _should not be exposed by incarceration to dangerous 
con eq~ences to their hea lth . However, we are not in a position to 
?etermme whether the present condition of health of any of these defendants 
1 ~f such a nat ure that imprisonment will cause fatal or other extremely 
senous consequences. 

'.'. Accordingly, we a re writing to General Lucius D. Clay, the U.S. 
Military Governor of the United States Zone in Germany, calling his 

(') See pp. 128-130. 

j 
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attention to this with the suggestion that examinations be made for the 
purpose stated above. If he concludes that such examinations are indicated 
and is of the opinion thereafter that because of the condition of healt h of 
any of the defendants in question, sentence or sentences of any of them 
should be altered, he has the authority to do o under Article XVI[ of 
Ordinance 7 of the Military Government of Germany of the United 
States." 

At the time of going to press, the sentence had not been confirmed by 
the Military Governor. 

B. NOTES ON THE CASE 

). OFFENCES AGAI ST PROPERTY AS WAR CRIM ES 

In its words concerning the law as to plunder and spoliation, the Tribunal 
concentrated its attention upon the detailed provision made in Article 46 
et seq of Hague Convention o. IV of I 907 and upon the attitude taken by 
the International Military Tribunal to thee provi ions. For completene _, 
it should be added that as the Prosecuti n pointed out, Control Council 
Law No. IO in its Article ][ " includes under the definition of war crime , 
the ' plunder of public and private property ' .' 

The Defence urged that "Control Council Law o. 10 speak in 
paragraph two only of the ' plunder of ? ublic or_ priva te property,:, con ~-
quently only of plunder within the stnct meanmg of the word . T~1 
argument may be taken to be elaborate in the_ fo ll?wing word ' h1ch 
Counsel added " The Control Council Law de cnbe tn pa ragraph JI , _I b 
only serious offences as examples of_ '. ":"ar cri?1~ ' uch as murder, 111-
treatment of prisoners of war and c1v1ltans, k~llmg o~ h~ tage , w~~ton 
destruction of cities, towns or villages or deva tat1on not JU ttfied by m1l~ta ry 
necessity. The Control Council Law . Ii ts, i~ all _the e ca _e '. such cnmes 
as examples which are considered senous cnme tn the cnm~nal cod_e of 
all countries. It is contrary to the idea of the Contro~ Council La~, if_ the 
Prosecution wants to have considered a a wa r cmne every v10lat1on, 
however slight, of the Hague Rules of Land Warfare .' ' It was later 
claimed that: · 

"The version of.sections (b) and ·(c) of rticle II of the Control Coun~il 
Law shows beyond a doubt that only serious crime u~h a mu~de~, mt -
treatment, deportation, enslavement, torturing,. o~pre ion , de~nvat:on of 
liberty, extermination, etc., are considered as cn~1~al and punt hable act , 
not, however, every formal trespass against a prov1s1on ?~ an agreement. Jr 
the latter were the case then every violation of the prov! 10n of the Gene _a 
Convention on wages, on the intellectual needs _o_r pn oner of war~ their 
relatioqs with the outside world and with aut~ont1es, the repre_sentat1on of 
prisoners of war, etc., would have to be_ ~ons1der~d as war cnmes, ~o say 
nothing of the numerous service prov1s1ons w~1ch regulate the life of 
prisoners of war outside. Even the I.M.T_. verdict, ho~~ver, does ~ot go 
so far ; it merely ruled that an offence agamst t~e prov1s1ons of Article: 2, 
3, 4, 46 and 51 of the Geneva Convention are cnmes. 

"The wording of sub-section (b) of Article II of Control Council Law 
shows clearly that the concept of ' war crimes ' covers actual offences 
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against humanity only. The mention made of the terms murder, man. 
slaughter, mistreatmen t po liation , indicate this beyond any doubt. 

"An offence agai nst the laws and usages of war is criminal and punishable 
only to the extent tha t it has any bearing on ' cruelties or offences against 
body, l(fe or property ' ." 

By and large, however, the case for the defence was based mainly upon 
the plea of nece ity and upon the argument that the international law 
on poliation wa o vague that the accused were justifiably ignorant of its 
preci e term and cou ld no t be found guilty under them, that these provisions 
cannot be taken literally under conditions of modern warfare,(1) and that 
" mili ta ry nece ity ·• must now include " economic necessity" since 
economic warfare i now a pa rt of the concept of " total war". (2) 

In the light of the trial reported upon in these Volumes in which war 
crime involving offence aga inst property were alleged, it is now possible 
to et ou t ome tenta tive generalisations on the branch of international law 
concerning such offence .(3) 

(i) A study of the j udgment delivered in the Flick Trial has already 
revea led that the terminology rela ting to war crimes committed against 
property rights could profitably undergo some further development.(') 
The j udgment in the J.C. Farben Trial poin ted out that, while the Hague 
Regula tions did not employ the term " spoliation", the Indictment in the 
ca e u ed "spo lia tion " interchangeably with the words " plunder" and 
'exploita tion " : the Tribunal fell back on the general statement that 

" poliation ' wa ynonymous with the word " plunder " employed in 
Control Counci l Law o. 10 and tha t it embraced offences against property 
in violation of the law and customs of war " of the general type charged 
in the Ind ictment' .(') 

Article 47 of the Hague Regulations makes the provision that " Pillage is 
ex pre sly fo rbidden," but the Charter of the International Military Tribunal 
spea k , no t of "pillage", but of " plunder of public or private property." 
The truth seems to be tha t, while the law relating to war crimes committed 
again t property right ha undergone considerable development since the 
day when loo ting by individua l soldiers was the offence mainly aimed 
against, the relevant terminology has not undergone the same degree of 
elabora ti on. 

(ii ) In the numerou a ttempts which have been made at defining the 
preci e limits of the wa r crime of pillage, plunder or spoliation, stress has 
been placed on one o r both of the following two possible aspects of the 
offence: 

(a) tha t priva te property rights were infringed ; 
(b) that the ultimate outcome of the alleged offences was that the · 

economy of the occupied territory was injured apd/or that of the 
occupying Sta te benefited. 

( 1) See pp. 64-67. 
<:) This_ plea was specifica lly rejected by the Tribunal ; sec pp. JJS-139. 
( ) It ~ ill be found that the passages from the Judgments io the Flick, /. G. Farben and 

Kr!'PP Trials wh.1ch ~re qu~ted _or referred to in the following pages are illustrated by the 
evidence produced in these tnals as to alleged offences against property (sec Vol. IX, 
pp. 10-13, and 11 's vol. , pp. 18- 23, and 85-92.) . 

( 4) See Vol. IX, o. 40. 
(•) See pp. 44-4~ 

1 
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In so far as private property is concerned it seems sounder to base a 
definition of the war crime involved upon the first aspect, namely ~he 
infringement of the property rights of indiv!dua l inhabitants_ of the oc~up1ed 
territory. The gist of th~ matter appea rs m the words wh·1ch occur tn the 
Krupp Judgment: 

•• Article 46 ( of the Hague Regula ·ions) stipulates tha t ' ~riva!e property . . . 
must be respected'. However, if,~ r example, a factor~ 1.s '?emg taken _o~er 
in a manner which prevents the rightful owner from u mg 1t and de~nvmg 
him from )awfully exercising his prerogative as owner, it cannot be said tha t 
his property • is respected ' under Article 46 as it must be." (1) 

War crime trials in which the allegation made turned u~on sim ~le 
violations of private property rights have been many, particula r!~ m countne 
previously under enemy occupation Mo t of the F re~ch tnals re~orted 
upon in the previous volume of these Reports were of th1s character.( ) 

It will be recalled however that the accused F lick (3) was ~o und gui_lty 
of a war crime, in so fa r as he perated a plant m occupied 
territory of which he was not owner and w1th?,ut the ~~nsent _of the o, ner, 
despite the fact that (a) the Tribunal held_ tha t the ~ngmal se1z ur~ may no t 
have been unlawful ," (b) Flick had nothing to do with the expul _1~n of the 
owner, (c) the property was left . by Hick i~ a~ improved cond1t1on , and 
(d) there was " no exploitation either for F hck s personal adva ntage o r to 
fulfil the aims of Goering," there being no proof that the output of the plant 
went to countries other than those which benefited befo re the wa r. 

s· . ·1arly dealing with the Francolor Agreement the /.G. Farbe~ ju?gment 
stat~~~hat :' " As consent was not freely gi~en, _it is of no lega l s1gmfica nc~ 
that the agreement may have conta ined obhgat1on . on the P~~t ~f Fa rbe~ , 
the performance of which may have assisted in the rehab1Ltla llon oft e 

French industries."(') 
It would appear to follow therefore that, at lea t in the _view of_ the 

Tribunals which conducted the Flick Trial, and ~.G. Farben Tnal, provided 
a sufficient infringement of private property nghts ha _been, prived to 
brio the offence within the term of the Hague C~mvenllon,() t e m~re 

ubl'c effects of the act are immaterial.(6) There 1 _a l o some auth?nty 
for saying that conversely, if no illegal breach of _pnva t~ pro~rty ng~ts 
has occurred n~ war crime can be said to have been committed ,_ 1rre ~uve 
of the effects of the act upon the general economy ?f the occupied bterr~o~ 

f h tale Thus the Tribunal before which the / .G. Far en na 
o t e enemy s • , h 55 f · h H 

h Id Id not "deduce fro m Article 46 throug o t _e ague 
was e cou 1- · " f th I of the 
R I t.. y pr·inciple of the breadth of app 1cat1on o e c aim . egu a ions an . - • , · t 
Prosecution in that case that " the crime of spohat1on ts a cnme again 

(I) Seep. 137. 6 74 
( 1) See Vol. IX, pp. 43, 59- 66 and 8- . 
(3) See Vol. IX, p. 40. 

((:~ ~ PPr~ution was probably correct in claiming tha~ violation of Article_ 46 of the 
H Co t. " _....,., not reach the status of confiscauon. Interference with any of ague nven 100 ,...,.,., . • b · · r b"dden 
the normal incidents of enjoyment of ~wet occupancy and ~ • we su m1t, 1s ,or 1 . 

h · "de ts ·ncludc inter alia the nght to personal possession. contr~I of the P~ 1:w~~ t~ p:operty 'is_ to be u~ . disposition <?f such property, and the nght to the en JOY· 
meat of the income derived from the pro~rty . 

(•) Except perhaps in relation to the purushmeot awarded. 
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the country concerned in that it disrupts the economy, alienates its industry 
from its inherent purpo e, makes it subservient to the interest of the 
occupying power, a nd interferes with the natural connection between the 
spolia ted industry and the local economy. As far as this aspect is concerned, 
the con ent of the owner or owners, or their representatives, even if genuine, 
does not affect the crimina l character of the act '." The Tribunal added 
that the provi ions of the Hague Convention regarding private property 
" relate to plunder, confi cation, and requisition which, in turn, imply 
action in relation to property committed against the will and without the 
con ent of the owner. We look in vain for any provision in the Hague 
Regula ti ons which would ju tify the broad assertion that private citizens 
of the nation of the military occupant may not enter into agreements 
re peeling property in occupied territories when consent of the owner is 
in fact. freely given ." (1) ' ' 

El ewhere the ame j udgment states that " to exploit the military 
~ccupancy by acquiring private property against the will and consent of the 
f ormer 01rner " i a viola tion of international law unless the action is 
"expre ly justified by any applicable provisions of the Hague Regula­
tion " ,(2) and " we deem it to be of the essence of the crime of plunder 
or spoliation that the owner be deprived of his property involuntarily and 
against his will ' ".(3) There must be proof that "action by the owner is 
not voluntary becau e his con ent is obtained by threats, intimidation, 
pre ure, or by exploiting the po ition and power of the military occupant 
u~der _circum tance indicating that the owner is being induced to part 
with h1 property against his will " .(4) 

The_Tribunal was of the opinion that' · the contrary interpretation would 
make It difficult, if not impo sible, for the occupying power in time of war 
to carry_ out other a pect of it obligations under international law, including 
re torauon of order to the local economy in the interests of the local 
inhabitant " .(5) 

1n the Krupp Trial Judgment, it may be thought that rather more stress 
wa . placed on the econd pos ible approach (6) to war crimes committed 
again t property right . Here it was stated that '' Just as the inhabitants of 
the ?ccupi~d territory must not be forced to help the enemy in waging the war 
again t their own country or their own country's allies, so must the economic 
a _et of the occupied territory not be used in such a manner ".(7) The 
Tribunal added later : 

" Spolia!io~ ?f priva~e property, then, is forbidden under two aspects: 
fir tly, the ind1v1dual private owner of property must not be deprived of it ; 
econdly. the economic substance of the belligerently occupied territory must 

not be taken over by the occupant or put to the service of his war effort­
always with the proviso that there are exemptions from this rule which are 

( 1) See p. 46. 
(Z) See p. 44. (Italics inserted.) 
(3) See p. 46. (Italics inserted.) 
<:> See p. 47. (Italics inserted.) 
( ) See p. 46- 7. 
( 6 ) Seep. 160. 
(7) See p. 134. 
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strictly limited to the needs of the army of occupation insofar as such need 
do not exceed the economic strength of the occupied territory. " (1) • 

It could be argued that the words " must not be taken over by that occu­
pant" cannot include within their scope agreements between private indivi­
dual freely arrived at, that the Tribunal t citly excluded from its meaning 
transfers of property effected by such agreements, and that, while the public 
effects of war crimes committed against property are highly ignificant , 
there is no crime at all (if the property is private property) unless a private 
property right has been infringed in violation of Article 46 of the Hague 
Regulations. 

(iii) As is stated in the Judgments delivered in the / .G. Farben and Krupp 
Trials, however, some invasions of private property right are permi ible 
under the law relating to occupied ~ rritories. It wa. stated in the Judgment 
on the latter trial that Articl . 43 of the Hague Regulation " permits the 
occupying power to expropriate either public or private property in order 
to preserve and maintain pub ·c order and safety ".(2) Article 52 and 53 
of the Regulations make furt er inroads i to the principle of the in iola­
bility of private property ; 3) a d the possible effect, in legali ing the de truc­
tion or seizure of property, o ~ " imperative necessity for the conduct of 
military operations " was also men tioned in a treatmen t of Article 23 ( 1 ) 

of the Regulations.(4) 

The Prosecution in the Krupp Trfal was itself willing to admit tha t : " if 
private property is abandoned the occupying power may take po session to 
insure that the property is not destroyed and to re-e tabli h employment. 
The occupying power is required in such case to treat this po e ion a 
conservatory for the rightful owner's interest. . . . Public property, which 
of necessity must be abandoned by the legitimate power, may al o be taken 
over and operated by the occupant. The neces ity for protecting the 
occupation forces against the dange s of attack may al o ju tify certain type 
of seizures or expropriation in the i terest f public order and afety. Thi 
partict.·la r phase of the securi ng o public order and afety i pecificaUy 
dealt with in Article 53 of the Hague Regul lions " . 

The Krupp Trial Judgment laid down, however, that the law and u age 
of war do not authorize " the taking away by a military occupant of live tock 
for the maintenance of hi s own industries at home or fo r the upport of the 
civil population of his country "(5) ; more ver the requi ition and ervice 
contemplated by Article 52 " must refer to the needs of the Army of Occupa-

(' ) See p. 135. Compare also p. 138. 
( 2) See p. 135. . . 
(") See pp. 135 and 137 ; a nd Vol. IX, p. 22. h is worth repeating that in_ the 

opinion of the International Military Tribunal the general effect of the relevant prov1s1on 
of the Hague Convention is that •· the economy of an occupied counlry can only be 
required to bear the expenses of the occupauon, a nd these should not be greater than the 
economy of the country can reasor ~bly_ be _expected _ to ~r." T_his wa~ also_ the ma\n 
authority relied upon by Judge Wilkins m his dissenung Judgment m dealmg wuh certam 
alleged offences in France, Yugoslavia and Russia. Seep. 157. . . . 

(•) See p. 136; See a lso p. 134. In the / . G. Farbe11 Judgment It was simply said 
that Articles 46, 47, 52, 53 and 55 of the RegD;latio " admit of e~cepti~ns of expropri~­
tion, use, and requisition, a ll of which are subJect to well-defined linutauons set forth m 
the articles' ". (p. 44.) 

(5) Seep. 136. 
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lion " , whereas " It ha never been contended that the Krupp firm belonged 
to the Army of Occupa tion. " (1) 

(i ) P roperty offence recognised by modern international law are not 
limited to offence again t phy ical tangible possessions or to cpen robbery 
in the old en e of pillage. The offences against property defined in the 
H ague Regulation include " plunder or spoliation resulting from acquisition 
of in tangible property uch as is involved in the acquisition of stock owner- · 
shi p, or . .. acqui ition of ownership or control through any other means, 
even though apparen tly lega l in form ".(2) Some acts of plunder proved in 
the Krupp Trial " were committed through changes of corporate property, 
contractual tran fer of p roperty rights and the like. It is the results that 
coun t. . . . " (3) 

The novel form in which war crimes were committed against private 
properly during the econd world war, and at the same time the basic legal 
pri nciple invol ed , a re a l o illustrated in the following words from the 
Judgment in the Pohl Trial :(' ) 

" By what proce of law or reason did the Reich become entitled to one 
hundred mill ion Reich marks' worth of personal property owned by persons 
whom they had en laved and who died , even from natural causes, in their 

( ') Seep. 137. The Prosecu tion in the Krupp Trial stated that: " Authorities as to what 
requisitions violate the limitations imposed upon requisitions have been analyzed and 
in terpreted " by E. H. Feilchenfeld, in The International Economic Law of Belligerent 
Occupation ( 1942); at pp. 34, 35 a nd 36, as follows : 

.. They must not be unnecessary and useless, merely designed to enrich the 
occupant's home country, destined for an army of the occupant stationed in another 
occupied or invaded a rea , levied for the purpose of selling the requisitioned articles 
o r have as their ma in purpose the ruin of the occupied country or its inhabitants. 

" Among the examples q uo ted by Fa uchille a re the following : Transport of Brabant 
ca ttle a!1d horse I~ Germa ny in order to help the Rhinela nd, seizure of guano and 
nu rate m Fla nders in o rder 10 a id fa rmers in Germa ny seizure of raw materials and 
machines in Belgium in order 10 a id factories in Germa~y. 

" In the reparation account prepared by the Belgian Government in 1919 for the 
Peace Conference, the va lue of machinery and ma terials carried away by the Germans 
was stated to amount 10 two bill.ion francs. The situation in northern France was 
s' :nilar. Under Article 244, Annex J, Germany had to pay an indemnity for these 
a nd imila r mea ure . 

" Acc_o rd ing to Ga rne~ there is general agreement among author.. that the right of 
requ1smon can be _exe rcised only for the needs of the occupying army and does not 
include the spolla11on of the country a nd the tra nsportation to the occupant's own 
country of raw material a nd machinery for use in its home industries. 

•·. Garner a lso states tha t the British Ma nual and the French Manual, as well as 
Arucle 345 of the American Rules, agrees in decla ring tha t requisitions can be made 
only for the indispensable needs of the army of occupation. 
. " A to the cases concerning the construction of the term • needs of the army ' , 
11 has been ~cld tha t requi~itioning by the occ-upant for the purpose of shipment to 
a nd use m his own country 1s contra ry to Article 52. 

.. . 0 1 only requisitioning for shipment to the occupant's home country has been 
held •ll~gal, but a l o requisitioning for resale and profit rather than for the use of the 
occupying a rmy." 

( 2) See pp. 45--46. 
(3} See p. 138. 
( 4) Tria l of Oswald Pohl a nd other.., United States Military Tribunal, 10th March-

3rd November, 1947. A further evidence of the realisation of the diver.;ity of German 
economic exploitatio n ~f occupied territories, compare the circumstances under which 
Article 2 of the orwegian Law on the Punishment of Foreign War Criminals was drafted, 
as set out on p. 84 of Vo l. Ill of these Reports. The Article reads: 

. " ~ !'fiscation of property, requisition.ing, imposition of contributions, iJlegal 
1mpos1uon of fi ne , and any other form of economic gain illegally acquired by force or 
threat of force, are deemed to be crimes aga.inst tbe Civil Criminal Code, Art. 267 and 
Art. 268, paragraph 3." (Italics inserted.) 
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servitude ? Robbing the dead, even with ut the added offence of killing, 
is and always has been a crime. And when it is organized and planned and 
carried out on a hundred-million-mark scale, it becomes an aggravated 
crime, and anyone who takes part in it is a riminal. " 

(v) To what extent is it necessary tha t an accused be shown to have 
intended to acquire the property in question permanently? 

The Judgment delivered in the l.G. Farben Trial spoke of a private in­
dividual or a juristic person becoming a party to " unlawful confisca tion 
of public or private property by planning and executing a well-defined de ign 
to acquire such property permanently " ; (1) and of owners of property in 
occupied territory being • • induced to part with thei.r property permanently 
••• "(2) The words " permanent " and " permanently " appear freq uent­
ly also in the Tribunal ' s general finding a to Count Two (3) and fi nding 
regarding alleged acts of spoliation in specific localities.(') Flick hoped 
to acquire the Rombach plant permanent!_ .(') While theore1ica lly even a 
temporary illegal acquisition of property i an inva ion of rights of the 
owner, there is no denying the opinion of the Tribunal conducting the 
l.G. Farben Trial that a taking over of management which was intended to 
be permanent would be more clearly a war crime than a mere temporary 
control or operation.(6) 

(vi) It has been sa id tha t proof that consent was " obta ined by t~r~.aL 
intimidation, pre sure or by exploiting the po it ion and power of the m1h ta ry 
occupant under circumstances indicating that the owner i being induced to 
part with his property again t his will " wou ld make a tra n fer illegal under 
international law.(7) The pos ible means of coercion were further el~bora ted 
upon in the /.G. Farben Judgment when it was sa id that in the many m tance 
" in which Farben dealt direct1y wi th the private owners, there was the ever 
present threat of forceful eizure of the property by the Reich o~ other imilar 
measures, such, for example a withholding licence , raw materials, the thr~at 
of uncertain drastic treatment in peace-treaty negotiations or other effec11ve 
means of bending the will of the owners. The power of the milita r~ occupant 
was the ever present threa t in these transaction , and was clearly an important, 
if not a decisive factor " .(8) 

(vii) lf property has been acquired without the con ent of the owner, the 
proof of having paid consideration is no defence.(9) 

(viii) Neither will the fact that the reality of a transaction was . hidden 
behind a pseudo-legal fa~ade afford a defence. " Th~ forms ~f th_e tran ac­
tions", runs the f .G. Farben Judgment, " were van ed and mtnca~e, ~nd 
were reflected in corporate agreements well calculated to creat~ the 11lu ~on 
of legality ".(10) " The c•,fence of spolia tion ", declared the Tribunal act~ng 
in the Krupp Trial, "is committed even if no definite alleged transfer of lltle 

( 1) See p. 44. 
(2) Seep. 47. 
( 3) See pp. 49- 50. 
(') See p. 51. 
(•) See Vol. IX, p. 22. 
(") See p. 50. 
(')Seep. 47 . 
(") See p. 50. 
(9) See pp. 44 and 51. 
( 10) See p. 50. 
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was accornpli hed ".(1) It will be recalJed that, on taking control of the 
Rombach plant the Friedrich Flick Kommanditgesellschaft signed with a 
public com mi ioner a contract which afforded an appearance of legality to 
Flick 's ub equent act relating to the plant.(2) 

Similarly, the Tribunal which conducted the Pohl Trial (3) looked not at the 
legal far;ade but at the reality, in judging Pohl 's responsibility for certain 
of the offence alleged agai nst him : 

" nder a plan which was perhaps devised to give some semblance of 
legality to this inheren tly lawles plan, Pohl was designated as a trustee of the 
propertie seized in the East and operated by OSTI. This was a strange 
pecie of tru teeship. All of the interests of the trustee were violently 

oppo ed to those of the cestuis que trustent. The recognized concept of a 
tru tee i that he tand in the hoes of his beneficiaries and acts for their 
benefit and in opposition to any encroachment on their rights. Here, 
however, the tru tee \ a in the ervice of adverse interests and acted at all 
time under an impelling motive to serve those interests at the expense of his 
beneficiaries . Actually, the trusteesh ip was a pure fiction. It cannot be 
believed that it wa ever the plan of the Reich to return any of the confiscated 
property to its former Jewi h owners, most of whom had fled and disappeared 
or been extermina ted. The only probative value of this fictitious trusteeship 

to furni h another cord to bind Pohl closer to OSTI 's criminal purposes. "(4) 

(ix) If wrongful interference with property rights has been sh·own, it is 
not nece ary to prove that the a lleged wrongdoer was involved in the original 
wrongful appropriation. " When discriminatory laws are passed which 
affect the property right of private individuals, subsequent transactions 
ba ed on tho e law and il)volving such property will in themselves constitute 
violation of Article 46 of the Hague Regulations " .(6) If an unlawful 
confi cation ha taken place, "acquisition under such circ:,_umstances 
sub equent to the confi cation con titutes conduct in violation of the Hague 
Regulation " .(6) Thu . the acc u ed Flick was found guilty of wrongful 
u e of the Rombach plant despite his not having been involved in the 
original misappropria tion.(7) 

(x) ln dea ling with public property , the United States Military Tribunals 
have relied upon Article 55 of the Hague Regulations according to which the 
occupying power ha only a right of usufruct over such property, and that 
only for the duration of the occupation.(8) In a French trial already 
reported upon,(9) applica tion was made of the rule of international law 
~orbid?ing the destruction of public monuments which received expression 
m Article 56 (and tbroug_h it Article 46) of the Hague Regulations. 

(') See p. 138. 
(') See Vol. IX pp. 11 and 22. 
(3) See p. 164, note 4. 

.. (
4

) The International Mili~ary Trib~nal said that in the Netherlands there had existed 
widespread pillage o!' public and private property which was given colour of legality by 

Seys -lnquart's regulations . . .. " (Cmd. 6964, p. 121). 
( ) See p. 135. 
( 6) See p. 44. 
(') See Vol. IX, p. 40. 
( ) See Vol. IX, pp. 22, 24 and 41-2 and p. 50 of the present volume. 
(•) See Vol. IX, pp. 42-3 and 67- 8. 
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2. DEPORTATIO AND FORCED EMPLOYMENT OF FOREIGN CIVIUA WORKERS 
AND CONCENTRATION CAMP I MATES 

T_b~ :ribunal 's treatment of the questions of deportation and en lavement 
~f c1v1hans (1~ was devoted largely to underlining the illega(j ty of the deporta­
t10_n of Belgian labour to Germany during the Fir t World War. The 
Tribunal added however tha t it adopted the statement of the relevant law 
in the A!ilc~1 Trial,(2) and that the employment of deportee in armament 
~roduct10_n in the Krupp enterprise viol~ted Article 52 of the H ague Regula­
tions, which provides that : 

Art. 52. Requisitions in kind and service shall not be demanded 
from loca l a uthorities or inhabitants except for the needs of the a rmy 
of occupation. They sha ll be in proportion to the re o urce of the 
country, and of such a na ture as not to involve the inhabitant in the 
obliga tion of taking pa rt in milita ry operation again t their own 
country. 

" Such requisition and services shall only be dem nded on the 
authority of the commander in the loca lity occupied. 

" Contributions in kind shall as far as pos ible be paid for in ready 
money ; if not, a receipt shall be given and the payment of the amount 
due shall be made as soon as possib le." 

The same questions arose in the / .G. Farben Trial. but the Tribunal acting 
in that case did not enter into any detailed ana ly i of the e matter .(3) 

They have however received some further atten tion in the Judgment delivered 
in the .Milch Trial and in the notes thereto.(') 

3. THE EMPLOYMENT OF PRISO ERS OF WAR 

On the general question of the employment of pri oner of war the Judg­
ment delivered in the Krupp Trial is limited to a tatement tha t a number of 
provisions quoted from the Hague and Geneva Convention were violated 
" in the Krupp enterprises" .(5) In the /.G. Farben Trial the Tribunal did 
not lay down the law beyond ay ing that : •· The u e of pri oners of war in 
war operations and in work having a direct relation to uch operation , as 
prohibited by the Geneva Convention.'.(6) Here again atten tion i drawn 
to the report on the Milch Trial which bas appeared in thi erie .(7) 

It would, however, be in place to mention here a Briti h trial which further 
illustrates the respon ibility for the welfare of pri oner of , a r employed 
in factories of civilians in charge of such e tabli hments. I n the trial of 
Mitsugu Toda and eight others, by a British Military Court in Hong Kong, 
7th-28th May, 1947, the accused were charged with "committing a war 
crime, in that they at Kinkaseki , Formosa, between December 1942 and May 
1945, being on the staff of the Kinkaseki ippon Mining Coy., and a uch 
being responsible for the safety and welfare of the Briti h nd American 
Prisoners of War employed in the mine under their upervi ion , were, in 
violation of the laws and usages of war, concerned in the ill-treatment of the 

(') See pp. 141- 146. 
(2) See pp. 27-66 of Vol. vn of these Reports. 
( 3) See p. 53. 
(~) See Vol. VII, pp. 38-40, 43, 45-47, a nd 53- 58. 
(•)Seep. 141. 
( 6 ) See p. 54. 

• (7) See Vol. VII, pp. 37- 38, 43-44, 47 and 58-61. 

M 
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afore aid Pri oner of War, contributing to the death of some of them and 
cau ing phy ical suffering to the others " . Two were found. guilty on the 
charge, and ix other we re found guilty except for the words "contributing 
to the death of ome of them and ". The convicted men, who were sentenced 
to term of impri onment of from one to ten years, were shown to have been 
the General Manager of the mine, the production supervisor and a number 
of men who upervi ed the work of the prisoners of war. 

4. CRIMES AGA I ST PEACE 

The Judgment delivered in the /.G. Farben and Krupp Trials contain much 
interesting material on the question of crimes against peace ; a general 
commentary on thi important question will appear in a later volume of 
the e Reports after ome further relevant trial~ have been reported upon. 

5. I DI ID ALS, I 

Jn the clo ing 
appears : 

L DI G BUSI ESS MEN, AS WAR CRIMINALS 

ta tements of Defence Counsel the following passage 

" If the Indictment i ba ed on International Law, formally based on the 
u~sequently pro'.11ulgated Control Council Law No. 10 and supplemen­

tarily on lnternat1onal Common Law, the amazing fact follows that indus­
tria list in leading po itions of an industrial Konzern and some of their 
employee - in other word trictly private individuals- are being inducted 
under criminal law which is ba ed on International Law. The doctrines of 
International Law throughout the world, heretofore, took the stand that 
agreement and provi ion e tablished on the basis of Jnternational Law 
were bi nding exclusively for states, irrespective of whether codified law or 
c_ommon_ law was involved. Jn the case of international agreements obliga­
tion ,~h1ch ~on~e_rn the tate and rights which belong to the state are involved. 
The mgle md1v1dual neither derives rights nor assumes obligations by 
reason _of r?ternatio~a l Law unless specific provisions were incorporated into 
the leg, latton forming part of the criminal law of the individual countries. 
This opinion which was held unanimously until the second world war is 
shown by the wording and the meaning of the conventions of the literature 
on International Law." 

This argument wa el ewhere elaborated as follows: 

"_Jn the_ e proceedings, private industrialists are being held responsible 
'.or ind~ tnal mea ure taken by them in occupied territories either on the 
~n truc~10~ of ~heir government, or, in the case of contracts with foreign 
mdu tnahsts, with the consent of their government. Neither the books of 
German penal law nor the international provisions of the Hague Rules of 
~and Warfare decree tha t a private individual shall be responsible for examin­
mg the measures taken by bis government in the occupied territories or that 
he shall be held re ponsible for the non-violation oflnternational Law. 

"Insofar as the JMT Judgment sentenced defendants for crimes of 
s~oliation? the persons concerned were exclusively men who had been the 
highest military anq political leaders of Germany before and during the war. 
The sentence therefore affected only persons who had acted on behalf of the 
State and who, by virtue of their official status, were representatives of the 
State. The International Military Tribunal did not reach a decision on the 
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question of whether an industrialist-a private person, that is-can be held 
responsible for actions falling under the provisions of International Law. 
Formerly, the theory of International Law 1hroughout the world represented 
the view that only the States were bound by the provisions of Jntemational 
Law, irrespective of whether codified laws or the laws of usage were invol ed. 
International Law imposes obligations upon the State and confers certain 
rights upon it. Neither obligations nor rights fall to the lot of the private 
individual under the terms of International Law, albeit isolated provi ion 
oflnternational Law have been taken over into the penal law of the individual 
countries, thus becoming national law. This attitude which dominated 
International Law until the Second World War is apparent from legal 
literature, from the letter and from the spirit of the codified contracts avai lable 
I need quote only a few examples from the Hague Regulations of Land 
Warfare of 1907. 

"It is exclusively the ' contracting powers ' (' Vertrag maechten, le 
puissances contractantes '). 

"In Article 43 of the Appendix to the Hague Regulations of Land Warfare 
as in many other articles, mention is made of the ' Occupier ' and in Article 
44 of the ' Belligerent '. In both cases, it i clear from the general ense of the 
law that the occupying or belligerent state is meant. Correspondingly, 
in Article 55 the 'Occupying State ' is authorized to make use of, State 
property in the occupied area . ... 

" Similarly in the Kellog-Briand Pact of 27th Augu t, 192 , only the " High 
contracting parties ' , i.e. the States, are spoken of .... 

"In the appendix to the Hague Rules of Land Warfare of 1907, the ' State' 
is granted the right to employ prisoners of war (Article 6), and in Article 7, 
the ' Government ' is made responsible for the maintenance of the pri oners 
of war. 

"In Article 41 of the Appendix to the Hague Rules of Land Warfare it i 
expressly stated that the State shall be held responsible for damages in case 
of the violation of the conditions of armistice on the part of indi idual 
persons acting on their own initiative. 

"la the case of this one exception, in which the priva te individual has 
acted on bis own initiative, provision is made for the puni hment of the 
individual persons acting on their own initiative. 

"In the case of this one exception, in which the private individual has 
acted on his own initiative, provision is made for the punishment of the 
individual. But only then insofar, that the one contracting power may 
demand of the other contracting power that the offender be puni bed. 

"In this connection, however, Article 3 f the Hague Rules of Land War­
fare of 1907, in which the case of the violation of the Hague Rules of Land 
Warfare is expressly dealt with, is absolutely decisive. It is laid down that 
the• Belligerent Party', i.e. the State, shall be obliged to make amends for alJ 
damage, and in the second sentence, it is expressly stated that the State is 
responsible for all actions committed by members of its Armed Forces .... 

" With reference to Count II of the Indictment, it is of particular impor­
tance that in the provisions of the Hague Rules of Land Warfare on the 
conduct of the occupying power in occupied territories-Article!! 42, 56-­
the ' State ' only and never the private individual is spoken of. 
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" I am not unawa re of the fact that in recent times, there has been a 
tendency to bold the individual responsible for actions falling within the 
scope of Jnternational Law. 

" Thi idea al o i dea lt wi th in the I.M.T. Judgment, and the High Tribunal 
accept the re pon ibili ty o f the individual. One must consider however 
that in tbe ca e of the Internationa l Military Tribunal, the person's involved 
were_ not priva te individual uch as those appearing in thfa case, but res­
pon 1ble officia l of the State, that is such persons and only such persons as 
by vi r~ue o~ their ~fficc, acted on behalf of the State. It may be a much 
hea lthier point of view not to adhere in all circumstances to the text of the 
p rovi ion of In terna tio na l Law, which is, in itself, abundantly clear but 
ra ther to follow the pirit of tha t law, and to state that anyone who act;d on 
beha lf of the sta te i liable t~ puni hment under the terms of penal law, 
becau e, _a_ an anon ~n~ou subJect, the Sta te itself cannot be punished under 
the prov1s1?ns of cnmmal law, but can at most be held responsible for the 
compen at!o~ of damage. Jn no circumstances is it permissible, however, 
to hold cnmmally re pon ible a private individual , an industrialist in this 
ca e, who bas not acted on beha lf of the State, who was not an official or an 
organ ~f the Sta te, and of whom, furthermore, in the face of the theory of 
!a~ ~ It h~s been under _tood up to this time, and as it is outlined above, 
!t 1 1mpos 1ble to a certa in that he had any idea, and who, in fact, had no 
idea that he, togethe~ _wi th his Sta te, was under an obligation to ensure 
adherence to the prov1 10ns of Interna tional Law." 

The Prosecution 's attitude to this defence was expressed in the following 
word : 

_" It ha . also been ugge ted that International Law is a vague and com­
plica ted_ thing and that priva te industrialists should be given the benefit of the 
plea ~f ignoran_ce of the law. Wha tever weight, if any, such a defence might 
ha~e 10 o ther circum lance and wi th other defendants, we think it would be 
quite ~repo terou t_o give it any weight in this case. We are not dealing 
here_ wit_h sma ll bu me men, unsophisticated in the ways of the world or 
!ackmg_ m ~p~bl~ legal ~o un el. Krupp was one of the great international 
mdu tna l m titut1 0~ _wtth n~merous connections in many countries, and 
con . tantly en~aged m mterna t1ona l commercial intercourse. As was said in 
the Judgment m the Flick ca e: 

' · : • re pon ibiliry of an individual for infractions of International 
L_a w I not open to que tion . In dealing with property located outside 
hi ~wn state, he must be expected to ascertain and keep within the 
applica ble law.' 

" I . . . 
t 1_ quite true, of co~r e, that in the field of International Law, just as in 

dome tic la_w, many que t1ons can be asked on which there is much to be said 
0 ~ ~oth sides. But the facts established by the record here fall clearly 
within the scop~ of the laws and customs of war, and the language of the. 
~ague Conventions, and we think there is no lack of charity in holding the 
directors of the Krupp firm to a knowledge of their clear intendment." 

Th~ Pr~secuti~n _in the Flick Trial produced an interesting precedent for 
chargrng mdustnah t of committing war crimes: 

, . " or_ is_ this, the fir t time that private persons who might be described as 
mduStnaltsts have been charged and tried for violations of international 
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renal law. Twenty-eight years ago, just after the fir t World War, a ery 
similar proceeding was conducted before a French military tribuna l. The 
defendants included Hermann Roechling- who has been a witnes in thi 
very trial and whose name figures largely in the document on Rombach- , · 
Robert Roechling and half a dozen other who were accu ed of the plunder 
of private property in France during the First World War in violation oft he 
laws of war. That case involved certain remova l of property as well a 
dispossession of the owners, but in other respects it was very parallel to the 
cha rges in . Count II of our Indictment with respect to Rombach. The 
French mifitary court found the defendants guilty, and impo ed entence 
of up to 10 years ' imprisonment. Upon a ppea l, the j udgment wa annulled 
on purely technica l grounds ; the record h d not hown the presence of an 
interpreter a t a ll sessions ; one of tbe court clerk wa below the tatutory 
age of 25 years, etc. Hermann Roechl ing wa not apprehended by the 
French authorities, and the proceedings were never renewed. But certai n 
observa tions made in the opening statement by the French pro ecutor 
indicate the striking similarity : 

' Confronted with such serious facts, tbe importance of which i to 
be found not only in the intrinsic value of the object removed but a l o 
in the fatal damage voluntarily inflicted on the indu trial life and the 
prosperity of an entire country ; .. . , it i proper in thi ca e not to 
forget tha t it is an individual prosecution brought aga in t named 
industrialists and that our only mission i limited to finding ou t preci ely 
what personal role they played in the e act , and what i their o, n 
responsibility, if it is established tha t they have pro oked and carried 
out these measures which are oppo ed to the law of na tion , o r that they 
have brought about their execution by timulating, if n ce a ry, the 
action of the publi a uthorities in order to make the ir execution m re 
rapid, complete, and ruthless. 

' The purpose .. . will be to find out ... whether one mu t con ider 
tha t there is a re ponsibility peculia r to the accused and, for tha t purpo e, 
to examine the circumstances particular to the remo a l execu ted by 
them, the opportunity tha t they had to take adva ntage of uch a profit­
a ble situa tion , and the direct, obstinate, con tant ac ti on through which, 
by exerting pre sure on the official ervice , they ucceeded in obtaining 
from them the rea lization of thei r de ire . 

' But, due to the prolonga tion of the , a r and the ha rpening of it 
industrial character, having the urgent obligation to en ure the upplying 
of its factorie , deprived of any import by the stri t blockade of the 
Entente, the German Government con idcred it elf in a rt of ta te f 
emergency a uthorizi ng th'e ta king of a ll tep in it power, a nd a rrogated 
to itself the right to take, wherever it could and e pecially in .invaded 
territory, the goods and raw materia l that it lacked. 

• This very peculiar conception of the right of the occupier, neither 
provided for nor ju tified by any internationa l convention and which 
is directly in opposition to the law of na tion , which alway maintained 
a careful di tinction between what belongs to the public domain and , hat 
is priva te property, led the " Krieg mini terium · • to the creation of a 
whole series of organisations destined to ecure the practical rea li ati n 
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of the goal. It wa with these organisations that the industrialists came 
into contact. 

' .. . the German indu trialist who used these means, reaped a 
per onal benefit fro m them and took advantage, with the purpose of 
rea li ing a benefit, of the force put at his disposal.' " 

The closing sta tement of the Prosecution in the Flick Trial also pointed out 
that : 

" Fina lly, it i quite clea r that Control Council Law No. 10 recognises no 
uch di tinction between ' private persons 'and ' officials ' as the defendants 
eek to draw. Paragraph 2 of Article II of Law No. 10, in clause (f), after 

making reference to per on who held ' high political, civil, or military ' 
po ition in Germany, continues by making reference to persons who held 
high po ition ' in the financia l, industrial or economic life' of Germany. 
Per ons o de cribed unquestionably include individuals such as these 
defendant . It i quite true that this reference is contained in the clause 
which rela tes only to crime against peace, but it is unthinkable that Law 

o. 10 intends, or tha t under International Law one might reach)o illogical 
and preposterous a con_clu ion, as that private individuals may be tried for 
the commis ion of crime against peace but not for the commission of war 
crime or crime agai n t humanity." 

The Prosecution wa " quite prepared to concede that the defendants give 
every indication of devotion to the profit system "but submitted that : " Free 
enterpri e doe not depend upon slave labour, and honest business does not 
expand by plunder. Any bu inessman is surely entitled to defend himself 
against charges of criminal conduct. But no businessman should defend 
himself against uch charge by putting on the symbolic silk hat and claiming 
privileged statu . In other proceedings in Nurnberg, we have heard military 
men claim immunity because they wore a uniform ; now we find civilian 
clothes resorted to a a parallel sanctuary." 

The Tribunal to which the e arguments were addressed ruled that "Inter­
~at!o_na l Law b!nd every citizen ", it being unsound to argue that private 
md1v1duals having no official position were exempt from responsibility 
under it.(1) 

The Tribunal in the Krupp Trial also stressed, not merely that individuals 
were personally puni hable for war crimes,(2) but also that the laws and 
custo~s. of war bind private individuals no less than government officials 
and m1!Jtary personnel.(3) The Judgment delivered in the I.G. Farben Trial 
contained simila r pa ages,(') while the Judgment in the Einsatzgruppen 
Trial (5) has these remarks to make under a heading International Law 
Applied to Individual Wrongdoers: 

"Def~nce Counsel have urged that the responsibilities resulting from 
Interna~1onal L~w do not apply to individuals. It is a fallacy of no small 
proportion that rnternational obligations can apply only to the abstract legal 

(1) See Vol. lX, p. 18. 
(") See p. 133. 
(3) See p. 150. 
(') Sec pp. 47 and 48. 

!~.Trial of Otto Ohlendorf and Others, Nuremberg, 15th September, 1947-IOth April, 

ALFRIED FELIX ALWYN KRUPP 173 

entities called States. Nations can act only through human beings, and when 
Germany signed, ratified and promulgated the Hague and Geneva Conven­
tions, she bound each one of her subjects to their observance. Many 
German publications made frequent reference to these international pledge . 
The 1942 edition of the military manual edited by a military judge of the 
Luftwaffe, Dr. Waltzog, carried the following preface : 

' Officers and noncoms have, before taking military measure , to 
examine whether their project agrees with International Law. Every 
troop leader has been contronted, at one time or another, with que tions 
such as the following: Am I entitled to take ho tages : How do I have 
to behave if bearing a flag of truce ; What do I have to do with a PY; 
what with a franctireur ; What may I do as a permitted ruse of war ; 
What may I requisition ; What is, in turn, a lready looting and, there­
fore forbidden · what do I do with an enemy soldier who lays down hi 
arm~ ; How should enemy paratrooper be treated in the air and 
after they have landed "? ' 

"An authoritative collection of German Milita ry Law ( Das ge amte 
Deutsche Wehrrecht) , published since 1936 by two high government_official , 
with an introduction by Field-marshal von Blomberg, then Reich War 
Minister and Supreme Commander of the Armed Forces, carried in a 1940 
supplement this important statement: 

'The present war has shown, even more than war of_ the pa t,. the 
importance of disputes on International Law ... . ln this con~ect1on, 
the enemy propaganda especially publicizes q~esuons concernm_g the 
right to make war and concerning the war g~1lt, and thereby tne to 
cause confusion ; this is another reason why 1t appears nece_ sary fully 
to clarify and make widely known the principles o~ Jnternauonal Law 
which are binding on the German conduct of war. 

" Every German soldier had his attentio~ called ~o restriction impo ed by 
International Law in bis very paybook which earned on the fir t page what 
was known as • The Ten Commandments for Warfare of the German 
Soldier '. Article 7 of these rules provided specifically : 

'The civilian populations should not be injured. ' 
'The soldier is not allowed to loot or to destroy.' " 

The responsibility of individuals'. incl~di_ng individuals without offi ial 
or military connections, for war cnmes 1s indeed now h<:yon~ doubt. A 
relevant precedent which was mentioned by the Prosecuuon m the Krupp 
Trial was the case Ex Parle Quirin.(1) A more rece~t precedent_ wa _the 
trial of Bruno Tesch and two others (2) by a British Milita ry Court,_ 1~ which 
two German businessmen were condemned to death for comm1ttmg w_ar 
crimes in that they arranged for the supply of poi on gas to. A~schw1tz 
Concentration Camp, knowing that it was to be used th~re to kill mm~tes. 
The responsibility of individuals by breaches of InternatJonal Law received 
some treatment during the Be/sen Trial.(3 ) 

. Jt will be recalled that, just as private indi~iduals ~nnot e~pe respon~i­
bility for war crimes committed by them, so 1t was pointed out m the Justice 

(') See Vol IV, pp. 38 et seq. h M h 1946 
(') See Vol: t, pp. 93-103. This trial was conducted on 1st-St arc. , • 
(3) See Vol. II, pp. 74-75 and 149-150. 
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Trial that the plea of Act of tale will not protect government officials from 
pun i hment on charge of war crimes.(1) 

6. THE PLEA OF SUPERIOR ORDERS OR NECESSITY 

The Judgment delivered in the Flick Tria/,(2) the l.G. Farben Trial (3) and 
the Krupp Trial (') con tain a treatment of what is called in each the" defence 
of nece ity ·• . In di ·en ting from the opinion of the Tribunal in the l.G. 
Farben Trial on thi point, Judge Herbert also referred to "the defence of 
ne e ity " .( •) An examina tion of all four opinions seems to reveal however 
that the factual claim made by the Defence which were the Tribunal's 
ubject of di cu ion con tituted what bas previously in these volumes 

u ually been called the plea of uperior orders. 

tudy of war crime trial reveals that, among others, three pleas of a 
related character have been put forward by the Defence in such trials : 

i) The argu ment that the accu ed acted under orders, which he had the 
duty to obey, when he committed the acts alleged against him. Sometimes 
th i plea i augmented by the claim that certain consequences would ulti­
mately have followed from di obedience, such as the execution of the person 
refu ing to obey and/or the taking of reprisal action against his family.(6) 

Thi may be called tbe plea of superior orders. 

(ii) The a rgu ment tha t, in committing the acts complained of, the accused 
acted under an immediate threat to himself. This may be called the plea 
of duress. 

(iii) The a rgument tha t a milita ry action carried out by a group of military 
per onnel wa ju tified by the general circumstances of battle. This may be 
called the plea of military neces ·ii; . 

It i not a lwa ea y to di tingui h one plea from another and the same 
argument put fo rward in court may contain elements of more than one. 

evenhele , the fact that there is a difference between the first and second 
for in lance may be taken to have been recognised by the Tribunal which 
conducted the Ei11 atzgruppen Trial, in that it applied one test of the know­
ledge of the ill ega lity of an o rder in cases where the plea of superior orders is 
put forwa rd and a d ttfe rent test when the plea of duress is added. The 
Tribunal a id tha t : " To plead uperior orders one must show an excusable 
ignorance of their illegality ", yet it went on : 

" But it i la ted tha t in milita ry law even if the subordinate realises that 
the act he i called upon to perform i a crime, he may not refuse its execution 
without incurring eriou con cquences, and that this, therefore, constitutes 

( 1) See Vol. VI, p. 60. 
el See ol. IX, pp. 18- 21. 
(") See pp. 54-57. 
( 1) See pp. 146-150. 
(•) See p. 62. 
( 6) A the Prosecut ion said in the /. G. Farben and Krupp Trials : 

.. The reason that uperior orders are sometimes given weight in military cases, 
not as a defence but as a plea of mitigation, is based upon two quite .. istinct ideas. 
The fi r t i that an army relies trongly, in its organisation and operations, on chain of 
c~mmand, discipline, and prompt obedience; the soldier is in duty bound under ordinary 
circumstances and al under very extraordinary circumstances, to carfY out his 
commander's order immediately and unquestioningly. The second reason is that 
the soldier stands in fear of prompt and summary punishment if he fails to carry out 
orders or obstructs their prompt execution by over-much questioning." 
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duress. Let it be said at once that there is no law which requires that an 
innocent man must forfeit his life or suffer serious harm in order to avoid 
committing a crime which he condemns. The threat, however, mu . t be 
imminent, real and inevitable. No court will punish a man ho, with a 
loaded pistol at his head, is compelled to pull a lethal lever. 

"Nor need the peril be that imminent in order to escape punishment. " (1) 

Further on examination of the treatment given by the Tribunals ,. hich 
conducted the Flick, J.G. Farben and Krupp Trials to the " defence . of 
necessity " suggests that they regarded an argument b~sed on n~e ~ty, 
if substantiated to constitute a complete defence and not imply a m1t1gatmg 
circumstance. This was particularly clear in the Judgment in the Flic~ Trial, 
where the Tribunal referring to Article II (4) (b) of Control Council Law 
No. IO (" The fac~ that any person acted pursuant to the ~r~~r of his 
government or of a superior does not free him from re pon tbt_ht_y f~r _a 
crime, but may be considered in mitigation ") said: ·• ln o~r opmton 1t 1 
not intended that these provisions are to be employed to depn ve _a def~nda~t 
of the defence of necessity under such circumstances as obtamed tn tht 
case with respect to defendants Steinbrinck, Burkart , Kaletsch and 
Terberger." (2) It may have been this superior valu~ of the defence of 
duress which caused the Defence in the trials under review to tend to stre 
it rather than relying on the plea of superior orders alone.(3) 

The quotations from Wha rton's Criminal ~air (oth~r tha? tho e relatin
6
g 

to self-defence) which appear above(') and m the Flick Tnal Judgment _() 
would seem to rela te to the plea of duress rather than to the plea of upenor 
orders as defined in these present pages. 

The Judgment delivered in the Krupp Trial states that, whe~ what it called 
" necessity " is pleaded, " the question i to be deter_mmed ~rom the 
standpoint of the honest belief of the particular acc~sed tn que tton_. • : · 
The effect of the alleged compulsion is to be determmed not by obJe t1ve 
but by subjective standards. Moreover, as in the ~a e of elf-defence, 
the mere fact that such danger was present is n~t uffi~ten_t._ Th~~e 6mu5t ~e 
an actual bona fide belief in danger by the particular md1vtdua l. ( ) This 
subjective test here applied to what may be regar~ed a the pl~ of dur~ , 
has also been ;pplied to the plea of military necessity by th~ Tr,i,bunal_ acting 
in the Hostages Trial. Regarding the " scorched . earth policy . earned ?u~ 
by the accused Rendulic during bis retrea t from Fmmark, the Tnbunal a1d . 
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" There i evidence in the record that there was no military necessity for 
thi de truction and deva talion. An examination of the facts in retrospect 
can well u tain thi conclu ion. But we are obliged to judge the situation 
a it appeared to the defenda nt at the time. If the facts were such as would 
ju 1if the action by the exercise of judgment, after giving consideration to 
all the factors and exi ting po sibilities, even though the conclusion reached 
may have been faulty, it cannot be said to be criminal. After giving careful 
con ideration to a ll the evidence on the subject, we are convinced that the 
defendant cannot be held criminally responsible although when viewed in 
retro pect the danger did not actually exist. . . . 

" We are not called upon to determine whether urgent military necessity 
fo r the de a tation and destruction in the province of Finmark actually 
exi ted. We a re concerned with the question whether the defendant at the 
time of its occurrence acted within the limits of honest judgment on the 
ba i of the conditions prevailing at the time." (1) 

In the Flick, J. C. Farben and Krupp Trials, the plea put forward was that 
the accu ed were obliged to meet the industrial production quotas laid 
down by the German Government and that in order to do so it was necessary 
to u e forced labour supplied by the State, because no other labour was 
available, and that had they refused to do so they would have suffered dire 
con equences. The te t applied by the Tribunal in the Flick Trial was 
whether a " clea r and pre ent danger" had threatened the accused at the ~ 
time of their committing the alleged offences.(2) The test applied in the 
! .G. Fa:ben '!rial wa that laid down by the International Military Tribunal 
m deahn~ with the plea of superior orders, namely, whether a moral choice 
~as po 1ble.(3) l n the Krupp Trial Judgment it was said that: "Necessity 
1s _a defence wh~n it i hown that the act charged was done to avoid an 
evll evere and irreparable ; that there was no other adequate means of 
escape ; and tha t the remedy was not disproportionate to the evil."(') 

In the Flick Trial the plea served to acquit all but two defendants of 
charges of ~ i~g slave labour ; these two had been shown to have gone 
beyond the limit of what they were required by the State to do in the matter 
of the employment of State-supplied forced labour.(') The Tribunal which 
condu~ted the Kr~pp Trial pointed the moral by saying that "if, in the 
execut10n of _the 11lega l act, the will of the accused be not thereby over­
powered_ but instead coincides with the will of those from whom the alleged 
co~puls!o~ emanates, there is no necessity justifying the illegal conduct" .(11) 

This pnnc1ple wa accepted by Judge Herbert who however dissented 
as to its application to the facts of the I.G. Farbe~ case:(1) ' 

( ') See Vol. vrn, pp. 68-9. 
(2) See Vol. IX, p. 20 . 
(3) See pp. 54 and 57. 
( 4) See pp. 147 and 149. 
(') See Vol. IX, pp. 20-1. 

d (•) See p. 149. Si_milarly, the Judgment in the Einsatzgruppen Trial states that: " the 
~~ tr:;ay ~ot_ pi1ead 11:inocence to a criminal act ordered by his superior if he is in accord f e pnncip e and intent ~f_the superior. . . . In order successfully to plead the defence 

~~~~%~1d!:;~~~i=uo~ of_ the d~r must be constant. It is not enough that he 
. . . . or er 1s received. If at any time after receiving the order he t~e~ ~~ ~~s- illegal character, the defence of superior orders is closed to him." See 

p. ~tS:J'v~: v?ir~;~~fn of superior orders, see also Vol. V, pp. 13-22, Vol. VII, 
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7. FORFEITURE OF PROPERTY AS A PUNISHMENT FOR WAR CRJMES 

,:'rti~le II (3) of Control Council Law No. 10, on which the Tribunal 
relied m ordering the forfeiture of the property, both real and personal , of 
the defendant Krupp,(1) runs as follows: 

" 3. Any person found guilty of any of the Crimes above mentioned 
may upon conviction be punished as shall be determined by the Tribunal 
to be just. Such punishment may consist of one or more of the 
following: 

(a) Death. 
(b) Imprisonment for life or a term of years, with or without bard 

labour. 
(c) Fine, and imprisonment with or without hard labour, in lieu 

thereof. 
(d) Forfeiture of property. 
(e) Restitution of property wrongfully acquired. 
(f) Deprivation of some or all civil rights. 

" Any property declared to be forfeited or the resti tution of which i 
ordered by the Tribunal shall be delivered to the Control Council for 
Germany, which shall decide on its di posal." 

The commonest punishments meted out to condemned war criminal 
have been imprisonment and death sentences, but penalties affecting the 
property of the accused have not been without precedent. In French war 
crime trials the levying of fines on persons found guilty of war crime ha 
not been uncommon and if courts of certain other countries have preferred 
to mete out sentences of imprisonment it has not always been for lack of 
legal powers to require payment of fines or forfeiture of property.(2) 

The question of the ultimate destination of property confiscated by the 
Military Tribunals in Nuremberg would appear to be solved by Directive 
No. 57, dated 15th January, 1948, of the Control Council for Germany and 
entitled : Disposition of Property Confiscated Under Control Council Law 
No. 10 or Legislation Issued Pursuant to Control Council Directi11e o. 3 . 
The text of the Directive is as follows : 

"Pursuant to Control Council Law No. 10 and Control Council 
Directive No. 38, the Control Cquncil directs as foUows : 

"Article I. 
" All property in Germany of whatever nature arising from the 

confiscation of property suffered by per ons under Control Council 
Law No. 10 or legislation issued pursuant to Control Council Directive 
No. 38, shall be disposed of as provided by this Directive. 

" Article II. 
" 1. Title to property not subject to disposal or use under Article IX 

having belonged to a trade union, co-operative, political party, or any 
other democratic organisation before it became the property of any 

( 1) The Presiding Judge dissented from this order; seep. 151. 
(") See Vol. I, p. 109; Vol. ID. pp. 89, 112 and 119; Vol. lV, pp. 129-130; Vol. V, 

pp. 100-101; and Vol. VH, pp. 82 and 88. 
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per on referred to in Articl_e I here_of shall. be t~a~~ferred to such 
oreani ation provided that it 1s authorised and its achv1t1es are approved 
by~the appropriate Zone Commander. 

" 2. Where retran fe r of title to property cannot be made because 
no exi ting organi at ion i compleu:ly identical with the organisation 
which wa the fo rmer owner of the property, the title to such property 
shall be tran ferred to a new organisation or organisations whose aims 
are found by the Zone Commander to be similar to those of the former 
organi atioo. 

" Article lll. 

" Property not ubject to di sposal or use under Article IX formerly 
de oted to rel ief, chari table, religious or humanitarian purposes. shall 
be di po ed of or used o a to preserve its former character if consonant 
with democratic pri nciple , and for this purpose shall be transferred 
to the organi a tion for merly holding title thereto or to a new organisa­
tion or organisation on condition that, in the latter case, the Zone 
Commander find that the aims and purposes of these organisations 
and conform to the principle of the democratisation of Germany or 
may, at the di cretion of the Zone Commander, be transferred to the 
Lander or Provinces, subject to the same conditions with respect to 
di position or use. 

" Article JV. 

" Property tran ferred in accordance with Articles JI and III above 
shall be tran ferred without charge, except that the Zone Commanders 
may, within thei r di cretion, require that the transferee pay or assume 
liability for any or all debts or any accretion in value of the property 
in accordance with the same principles as are established in the case of 
property subject to restitution within Germany to victims of Nazi 
persecution. 

"Article V. 

" 1. Title to property not subject to disposal or use under Article IX 
or to restoration or tran fer pursuant to the provisions of Articles II 
and III here0f, or which i rejected by organisations referred to in 
Article II and III hereof shall be transferred to the Government of 
the Land or Province in which it is located. 

"2. The Govern ment of the Land or Province may hold and use the 
property or transfer its use to any administrative district (Kreis or 
Berzirk) or to a municipality (Gemeinde) within its jurisdiction. The 
u e to which the property is put must fall within the competence of the 
holder or the transferee and must not be in the opinion of the Zone 
Commander an improper or unauthorised use of the property. 

"3. The Government of the Land or Province where the property is 
situated shall, pur uan t to this directive and to the regulations of the 
Zone Commander, ell any property not held and used in accordance 
with paragraph 2 of this Article. The net proceeds of any such sale 
shall be accounted for in the budget of the Land or Province concerned 
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to be expended in a manner which, in the opinion of the Zone Com­
mander, is not an improper or unauthorised use of the proceeds. 

"4. The Government of the Land or Province shall , regard le of 
whether it holds, transfers, or sells the property in accordance with 
the provisions of this Article, remain responsible for in uring that the 
property is not used for any purpose which the Zone Commander 
finds to be inappropriate. 

" 5. When title to the property is tran ferred to the Land or 
Province, · 

" (a) Specific charges and encumbrances, whether incurred prior or 
subsequent to confiscation , on propertie tran ferred under thi 
Article shall devolve on the receiving Land or Pro ince up to 
an amount not exceeding the va lue of the property tran ferred, 
and 

"(b) The receiving Land or Province shall accept Liability for the 
debts of any person whose property it recei es under thi 
Article provided, however, that this liability hall not exceed 
the value of the property of such per on recei ed by the Land 
or Province, taking into account any encumbrances on that 
property and provided further that in the ca e of parti~l 
confiscation of property no liability for debts, under th1 
paragraph, shall attach until creditor have exhau ted_ all 
remedies aga inst the person whose propert wa partially 
confiscated. The total of such payment of debt of a per on 
for which it has accepted responsibility, hall ultimately be 
borne by the Governments of the Land or Pro ince receiving 
the property proportionately to the value o~ the prop~rty of 
such person received by each Land or Province, but It ha~ I 
not be required that this liability shall be discharged unul 
further directions shall have been i ued by the Allied Control 
Authority, nor that any debts shall be di scharged in violati?n 
of any principle established by the J\lli~d Control Authonty 
and particularly debts shall not be paid in uch manner a to 
compensate the supporters of the Nazi Parly and regime. 

"Anicle VI. 
" The Zone Commander and in Berlin, Sector Commander , h~II 

take measures to ensure the disposition and u e of the property in 
accordance with this directive. 

" Article VII. 
"Title to property located in Berlin will be tran ferred to the 

administrative districts (Verwaltungsberzirke) and hall be dispo ed of 
according to the same principles as are herein prescribed f<?r property 
for the rest of Germany. For this purpo e, the powers given to the 
Zone Commanders will in Berlin be exercised by the respective Sector 
Commanders. The functions, powers, and obligations placed up~n 
the Government of a Land or Province will in regard to property m 
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Berlin devolve upon the respective administrative districts (Verwaltungs­

berzirke). 

"Article VIII. 

" J. When an order involving confiscation of property has been 
made again t any per on either by a tribunal empowered under Control 
Council Law o. IO or under procedure lawfully established under 
Control Council Directive No. 38, the following course shall be 
ob erved in each of the four zones: 

"(a) When an order of this kind has been made and has become 
fina l, a copy of it shall be transmitted to each of the four zones 
and ector , annexing an inventory describing the property of 
the convicted person in each of the four zones so far as it is 
known to it. 

"(b) On receipt of this copy and the inventory, copies thereof will 
be tran mitted to all the Land Governments in whose jurisdic­
tion any property of the person subject to the order is situated. 

"(c) The Land Government or Governments concerned shall 
proceed forthwith to confiscate the property. lo event of 
partial confi cation of property any Land or Province within 
the area of original jurisdiction shall take the proper percentage 
of property from the person ' s property within its jurisdiction 
and each other Land or Province outside such area in which 
other property of the person is located shall have the right 
under the above rules to confiscate up to the same proportion 
of hi property under its jurisdiction. 

" 2. When the order imposes a fine, that fine will, in the first instance, 
be levied upon property, situated in the Land or Province in which the 
order has been pa ed ; in the second instance, it will be levied on the 
property in any other Land or Province of the· Zone in which the order 
has been pa sed . If any balance remains unpaid, it will be levied in 
the Land or Province in which the largest amount of the property of 
the person subject to the order is situated, notice of such fine and of 
the property of the person con icted being transmitted to the other 
zone and sectors in the same manner as provided by Section 1 (a) above. 

" 3. · othing in this Article shall prevent the person against whom an 
order bas been made from being subjected to further penalties by a 
new order based on new charges and evidence. 

" 4. All accruals under sub-sections (1)-(3) of this Article shall be 
treated as if they were property governed by Article II, Ill, V and IX 
of this directive. 

" Article JX. 

" l. The Zone Commander shall destroy property subject to being 
destroyed _as war potential, designate for reparations pr~perty subject 
to reparation , \!Se for the purposes of occupation property subject to 
such use, and restitute : 
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"(a) To the Government concerned, property subject to restitution 
under the AJlied Control Authority definition of restitution ; 

"(b) Property of victims of Nazi persecution, 
in the same way as similar property not included among that of the 
persons referred to in Article l of this Directive. 

"2. In order to accomplish the purpose of this Article, the Zone 
Commander may at any time, set aside or modify any transaction or 
measures with respect to property transferred pursuant to this Directive, 
which he deems inconsistent wi_th the aims and spirit of this Directive. 

" Article X. 
" The present Directive comes into force from the date of signature." 

Printed in Great Britain under the authority of 
HlS MAJESTY'S STATIONERY OFFICE 
by COLE & CO. (WESTMINSTER) LTD. 

7682, Wt. P, 2259 l's. 11o6. C. & C. (W.) Ltd. 3 ·~9. Gp. 553. 
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LAW REPORTS OF TRIALS OF WAR CRIMINALS 

continued from p. 2 of cover 

The volumes have been made as internationally representative 
as the available material has allowed and the legal matters which 
have received report and comment have included questions of 
municipal as well as international law. The Reports, together with 
the notes on the cases and the Annexes on municipal law, should, 
therefore, prove of value as source-books and commentaries not 
only to the historian and the international lawyer but also to all 
students of comparative jurisprudence and legislation, and in 
general the intention of the Reports is to ensure that the lessons 
of the War Crime trials held by the various Allied courts during 
recent years shall not be lost for lack of a proper record made 
accessible to the public at large. 

Ten volumes of the Reports have been published and a further 
five arc in production. 

All volumes are available as indicated overleaf. Prices­
Volume I, 2s. 6d. (by post, 2s. 9d.); Volume II, 3s. (by post 
3s. 3d.); Volumes Ill onwards Ss. each (by post 5s. 3d.) 

H.M. Stationery Office has also published 
the following official publications on 

THE TRIAL OF 
GERMAN MAJOR WAR CRIMINALS 

AT NUREMBERG 

Judgment 
Judgment of the International Military Tribunal for the Trial of German 
Major War Criminals: 30th September and 1st October, 1946 
~~~ k~~~h~ 

Speeches 
Opening speeches of the Chief Prosecutors 21. 6d. (by post 2s. 9d.) 

Speeches of the Chief Prosecutors at the Oose of the Case against the 
Individual Defendants 3s. (by post 3s. 4d.) 

Speeches of the Prosecutors at the Oose of the Case against the Indicted 
Organizations k 6d. (by post 2s. 9d.) 

~ proceedings are being published in separate parts aNl particulars will 
be supplied on application. 
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