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Mr. Alf Jonson

Chairman of the Working
Group on Succession Issues
Internetional Conference on

the Former Yugoslavia

Dear My, Jenaen,

The lase meeting of the Group on Buccession Issues
ig remembered by the Yugoslav delegation primarily because
of the impression that you became aware of the key problams
which will determine the success or failure of further
negotiationa., Continuity, succession and the subjeot of
division ars the issues which, in addition to legal rules on
succesaion, remain unresolved and continue +¢o hamper the
progress in the work of the Group. We therefore fully
Bupport vour corientation towards these key problems and are
prepared to ronder our full eontribution,

In this context, we propesa that you continue to
ineist on the discussion of tha State property since the
outcone of this discussion will determine the definition of
the aubject of division, Short of a definition of State
property it is not possible to make an inventory of the
property in the true meaning of the word gince, gansrally
speaking, such an inventory is nothing more or nothing less
than State properiy itemized. The course of discusaion at
the last meeting of +the Group on Succession Issues
demonstrated that thezre exists no agreement on the
definition of State property not only between the Yugoslav
and other delegations, but also within these deslegations
thamaalves. Accordingly, the objection that a discussion of
these issues would be tantamount to discussing the issues
alraady diseussed is inappropriate and o2£ the point, just
8% 18 the objection ehat insistence on the definition of
State proparty would be an academic discussion. As you could



N el L PIVLUD [ re 0

- S - - ' I e i LL Ul
RCV BYiYUGOSLAV MISSION GVA :29=-10-83 i 1§5:32 3817116683584« FAX 34644388 2

2.

see for yourself, thare is nothing academic in the request
that joint investments be singlad out of the public property
and be treated as State propsrty and, by extension, as the
subject of Adivigion. This is a logical procedure, based on
the adopted principle that the division must be just and
fair, a procedure conducive to the achievement of an obvious
and applicable dafinition,

The lack of definition of State property 1s not
the only legal impediment ¢to +the progress in the
negotiations. Elaboration of legal rules for the axecution
of succession is inevitable. If this job is done soon, the
prospects for an early agrsement will, no doubt, be greater.
I feel free to remind you that, at the meeting of the Group
en 5 - 7 May 1993, the Yugoslav delegation proposed a draft
agreement on succession whieh, regrettably, was not
discussad nor was an alternative proposal submitted. We
trust that you will provide your opinien of the draft either
in writing ox during your visit to Belgrade expected to take
place soon.

Collection and processing of documents is of
particular importance for further successful negotiations.
In order to accelerate this process, the Yugoslav Government
has concluded an agreement with the Institute of Zconomics
in Belgrade and instructed all departments to set up
separate groups for the collection and primary processing of
these documents, Far from starting documentation procsssing,
the Government has thus in fact ratcheted wup its
organization level gince Yugoslavia hag been alrsady active
and has made some significant headway in this respect. I
wish to inform you that the Yugoslav Railways have prepared
two booka on all investments per republic from 1918 to 18%0.
Wnan ysu vigit Balgrade, you will have an opportunity to
acquaint vourself with other valuable documentaticn as
well., This #ima, T am encloging 2 colestion of imvesimanl
dacigsions and thelr reallization sc that you could form your
own pictura of <the data asupporting our argumentation. Of
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courge, every investrnent is supported by original bank
documents. I heope that wae shall clarify the problems of the
valorization of past joint investmenta in parsonal contact,
which has never been a particular difficulty for economists.
Similarly, it should be borne in mind that the valorization
is the last stage in the work of the Subgroup on the
Evaluation of Assets and Liabilities,

Returning again to our last meeting, I express my
concern at the fact that the principls of just and fair
division, agreed upon by all delegations, waéf'indiractly
questioned DLy some delegations who &avarrad that Sarbia
wanted to compensate itself through the succession process.
The principle that noone can enrich himself at tha aexpense
of others was suggested by the Croatian delegation and the
principle does imply compensation in the case of unsqual
digtribution of development opportunities, And such
inequality is established preclaely thxough the territorial
dispersion of investments, After all, succession must be not
only just and fair; it must also be merally founded. I trust
that, as a proud son of a nation that sets great stores by
athics in politics, you will understand this principle very
well indeed,

The Yugoslav delegation alsoc objects to having the
majority issue continuously ralsed by other delagations,
daspite the fact that the prineciple of congensus must be
obgerved, 2o much g0 since the majority ia presented in a
wrong way. The representative of Bosnia~Herzegovina denied
his legitimacy himself so that it was not necessary for us
to do so. Our absence from the meeting of & - 11 March 1993
was abused and a statement was made to the effect that four
delegations had made a proposal on the division of archives,.
This proposal was subsecquently presentsd as the document of
four delegations, However, we obtained recently United
Natlons 8ecretary=-General report 5/25490 on tha work of the
Working Groups within the International Conference on the
Former Yugoslavia datad 30 Mareh 1993 in which the
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Secretary-General, inter alis, said: 'A representative of

. Bosnia and H#rzegovina wag present during part of the

} | ] ]
meeting as an jobserver,,.0n substantive issues, the three

delegations #crmally participating drafted texts on
succession wit& respect to State archives,..". Accordingly,
until the sithation regarding representation of Bosnia~
Rerzegovina isfclarified, we cannot recognize not only the
vote attached #ither to majority or minority, but also the
legitimacy of the present representative of Bosnia-

{
|

Herzagovina,
|
The Yugoslav delegation's satisfaction over the

fact that thefdiscussion of Individual issues has taken a
logical course and is proceeding from gemeral to spacific is
bluyrred by thé impression from past Zformal and informal
meetings that it is expectad to make concessions and espouse
the positions of other delegations as a precondition for
achieving furtﬂer progress in the negotiations, There is no
doust in nmy ﬁind that the prospects for agreement will
gontinue to reﬁain slim 1f such expectations are maintained

and that theyfcan be enhanced only if all positions are

given the atteﬁtion they deserve and Lf patient efforts are
i*ding a §olution that will satisfy all sides.

{nvested in ¢ e
s ig¢ the generally accepted orinciple

After all, ccjaensu
no agreement will be possible.

short of which////
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key issues relavant
for the further work of the Werking Group on Succession
Issues, I loci_i forward' to meeting vou in Belgrade soon,
confident thatfyour viglt will provide us an opportunity to |
disouss all thése and other lasues all over again and move
forvard with ihis inmensely important job that fate has

agsigned to us!all.

f
f

! Yours sincerely,
Belgrade, 29 October 1993 y
one ke Lot

Kosta Mihailovidé
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o ANNEX I
Field D object Bagis for approving of the
ilvegthnmant out of federal
fund

Electriclty supply
Decision »f the FEC ( Federal

Hydroelectric plant
Executive Council)

Trabisnica
no. Rp.330 of November 3o,l908
Hydromlectric plant Decision of the FEC mo. RP 99
Rama of May 7, 1963
Hydrn!luctric plant Decigion of the FEC ne. RP 99
Rijmka of May 7, 1963
: lant Decision of the FEC no. RF 59
ggfzizlnctri: plan DRk o s
Decision of the FEC no. RP 99
Hydroelectric plant vy 7, 1963
Tikves = &
t Decimien of tmwe FEC NQ@-
Hydroalectric PLn of May 7, 1963
grednja Drave
pecigion of the FEC no. RP 33

HVanIIIGtFiC plant ot February 26 1999

Bajing Basta
nd May 7y 1963
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Terna-power plant
Kakanj Il

Termo=-powar plant
Plomin

Tarmo-power plant
Sestan) 1l

Tarmo-power plant
Brestanica

Termo~power plant
Trbovije Il

Tarmo-power plant
Kolubara ]

Termo=power plant
Kolubara Ill

terno-power plant
Kogtolac 11

Tarno~power plant
Morava

Tarmo-power plant
Koaove [l

Terng-power plan
(financial expen

Terno=power plant
kosave 111

¢ Kasovo Il
ditures)

Dacision of the FEC mo.RP 67 of
February 18, 1998

Decision of the FEC no. RP 9%
of May 7, 1963

Decision of the FEC no, RP &7
of February 18, 1988

Decigion of the FEC no. RP 244
Septembar 29, 1939

Decigiom nf the FEC np. RF §
of May 7, 1943

Decision of the FEC no. RP &7
sf Fobruary 18, 1938

Decision of the FEC ne. RP 244
of September 29, 1939

Confirmation of the Federal
Sgcretariat of Finance
XL11! competition 1940

Decision of the FEC no. RP 99
May 7, 1963

Decision af the FEC na. RP 245
of Baptember 29, 1999

Decision of the FEC no, RP 99

of May 7, 1963
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T0 Novi peograd

coal mining
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f ‘Renoas’ Resava /93/33/ X11 competition
; Coal mine Bogovina /%5/98/ X1 compatition
j g::; g:::l"sakc" /8%/88/ X1 competition
J§ Cobine Kesove (Il phase) XLV competition of the

Yugoslav Ivestment Bank 383/60

Cobine Kesovo (II1 phase)  Decision of the FEC no.RP 99/63

5 ¥
& 19763
E
| Lignite mine, Kreka X1 competition
KWK "Svelara", Lukavac Dacision of the FEC Rp
/331/351~39/

011 production and purification

------------------- il i ot 10 Y A W

| ‘Naftaplin', Zagreb = Rp 128 "Official Gazette' 28/63

1 Lipovljenje
E ‘Naftaplin”, Zagrab - Rp 128 "0fficial Gazette" 23/63
o Ivanjic I
1 nNaftaplin', Zagreb - Rp %0 “Official Bazatta" 10/61
Struzec 1l
"Naftagas", Novi 8ad - Rp 50 "Official Gazatts" 10/61
Polie Kikinda
iNaftagan', Novi Sad - Rp 30 “Official Gazette' 10/61
Elemir !l
ing Measures

Law on Economic Plann
of SFRY 52/63)

i - ‘“ Novi Sad =
iy et ("0#ticial Gazette”

stabiligation

/



Matallurgy

g B

lron Works, Zenica

Iron Works, Ilijlas

iron Works, Vares

Decision of the FEC
"Offie, Gaz." 19/43

Decision of the FEC
“Offic, Bez.," 19/&3
Decision of tHe FEC
"OFffie. Baz." 19/63

Rp.99/43

Rp.99/43

Rp.99/63
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Iron Works, Varas
(separation)

Iren are mine, Ljubija

Iron Works, Niksic

Iron Works, Sisak

Tron Works, Jesenice

[ran Works, Ravne
Iron Works, Stare

1ron Works, Bnederavo

Relling prate Milly Zemun

{ron and greel Works, 2kopi®

( 1 phase)
r and gteel Wark¥y Skeple

{ren and gtnel Work®: gkaple

(financitl lxplnia:)

o
S
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Decision of the FEC
"Nefie, BGaz." 19/43

Bocisian of tha FEC
noffic, Baz." 19/43

Decision of the FEC
"ifie, Gaz.' 19743

Decision of the FEC
ugffie, Baz." 19/63

Decision of the FEC
ﬂuffiﬂc Bi:.“ 1?/63

Decision of the FEC
pftic, Baz." 19/43

Decision of the FEC
wgftic. Gaz." 19/63

pecision of the FEC
ugffic, Gaz.’ 19/63

the FEC

Deciaidh at
uo19/63

“U**i;: Eaz.

Deciwio

ngific, Baz." 19/43

Rp.99/63

Rp.99/63

Rp.99/63
Rﬁ.aazaz
Rp.99/63
Rp.99/63
Rp.99/43
Rp.79/43

Rp.99/83

n ot the FEC Hp.99/b3



Faztery of electro &nd
farrous alloys, Bibenik

Factory "B, Kidric",
Bibanik

Factory of alumima,
Kidriceve

RTH y Bor

/

Detision of the FEC Rp. 231
( "Offic. Baz.," 31/99)

Decision of the Federal Secre-
tariat of Finance
("Offic, Bazx." 20/60)

Decision of the FEC Rp. 231
("Oftic. Gaz. " I1/4%9)

Decision of the FEC Rp. 9%/43




RTB, Majdanpak

Factary of aluminium
Lozavac

Chemical Industry

Coke=Chamical Combine,
Lukavae

"Elektrobosna”, Jajce

!
om
1

Dacigion of the FEC Rp. 99/63

Decision of the FEC Rp. 231
("Otfic, Gaz." 31/89)

Decision of the FEC Rp, 87
of March 31, 1999

Decision of the FEC Rp. B7

of March 31, 1999

Decision of the FEC Rp. 87

Factary of Carbide &
of March 31, 1989

3 Cynogen "Dalmacia’,
| Dugi Rat

i |
Fackory of Nytrofertilizers, Decimion of the Faderal Assambly
Kutina A.8.nc, 200 of Septamber 27,1963

Decision of the Fedaral Assenbly

! Energo-cheaical comine,
A.8.na, 290 of September 27,1963

| Velanje

Dacision of the Faderal Assembly

Matallurgical and
A.8.n0. 290 of September 27,1963

1
¥ Chemical Industry
b Iginkarna” Calje
1
‘ Decision of the Federal Assanbly
| A.8,no, 290 of Sgptamber 27,1968

Chemical Industry

‘ "panceve", Pancevo

| Chemical [ndustry Decision of the Federal Assenbly

nzprka’, Babat A.8,ne. 290 of gaptamber 27,1943

] |

t Decision of the Fedaral Assambly
; chemical Industry

1 " Zorka, Suboticd 2 §.no. 290 af Septenber 27,1967

. 1y

kory of Buper hosphate, Decision of the Fadaral Assemb
;::hzzz HREEE A.8.ne. 25 of Saptember 27,1943

the Federal Asgembly

- {sgry Dacision of
A pt September 27,1963

{
'r ¢ uf Nytr
5§ Fassary ’ A.8,no. 290

Akilic



Pulp and Paper Industry

Factory of cellulose, Fuderal Social Plan for 1959
Banja Luka
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| Railway Traftic

Madarn Yugoslav Railways

R Bosnid and Herzegovind

R Croatis
SR Macedonia
gr Blovenid
gR Barbid

2,Rallway rarge wagons
and mlcnanlllticn

gR BosnLd and Hnr:nqcvina

8R Hantannqro

gR croatid
sR Ha:ndenia
B8R glovenia
gR gerbia

AR yoiveding

S

Agreement on craditing with
the International Bank on
70,0 mil ’

70,0 mil ¢

70,0 mil #

70,0 nil $

70,0 mil ¢

an of the Faderal Apsenkly

24 of pecenber 24) 1963
af the FEC Rp. 76

Runaluti

ﬁlsl ncl
and Ragolution

ot pprit 18, 1965
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Pulp and Paper Factory,
orvar

Pulp and paper Industry,
Flaskl

Papar Factory,
Rijeka

Pulp Factory,
Medvode

Paper Factory,
Viadicin Han

Pulp and Paper Factory,
Sremgka Mitrovica

Trattic and Cammunicatinn

Ll
------------------- ol e

; FAX 3464436~ 41 22 9170081:& 7

| 381116838840 FAX 34844381810

Perspective Plan of Economie
Development
1987~41 XXXI! competition

Perspactive Plan of Economic

Develcpment
1987=41 XXX11 compatition

Perspective Plan of Econamic
Development
1957=41 XXXII competition

Perspective Plan of Economic

Development
1987-61 XXXI1I competition

Perspective Plan of Econamic

Development
1997=61 XXXII competition

Perspective Plan of Economic

Davelopment
1957-61 XXXIlcoapetition
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INTERNATIONAL CONFERENCE
ON THE FORMER YUGOSLAVIA

Palais des Nations, 1211 Geneva 10

NOTE
TO: Mr. T. Stoltenberg/Lord Owen
Co-Chairmen
FROM: ./ Ambassador Alf Jonsson (¢ ° L_Q'@'A,ff""" lasi

Chairman of the Working Group on State
Succession Issues

DATE: 40.10.93

SUBJECT: Report of the Working Group for State Succession Issues
Session held in Geneva 27-29 September 1993.

1 The Working Group on State Succession Issues held talks in
Geneva from the 27th to the 29th September 1993.

The meeting was well attended, about 25 delegates from all
parties took part in the deliberations.

Bosnia-Herzegovina was represented by Professor Tyrlin, who
explained that his credentials were not in order due to the
present situation in Bosnia-Herzegovina. Professor Tyrlin
maintained a low profile throughout the meeting, mainly
associating himself in his interventions with the views of the
delegations of Croatia, Slovenia and Macedonia.

2. This memorandum will give a brief outline of the items
discussed and a few reflections on the way forward. A full
report of the meeting will be forthcoming in the coming days.

B The agenda was as follows:
a, Succession in respect of State Archives

b, Legal questions concerning the definition of the objects
of succession

c, Future work of the Working Group
d, Any other business

Under the agenda item Any other business the Croat
delegation insis*ed on a discussion of the advisory opinions from
the Badinter Commission. This provoked a twenty minute FRY
walkout as the FRY refused to recognise any or relevance of the
Commissions opinions.

Little progress was achieved on either of the two matters
of substance; archives and the definition of the objects of
succession. The reason for this is the difference between the
FRY on the one hand and Croatia, Slovenia, Macedonia and Bosnia
Herzegovina on the other hand with regard to questions of
definition and choice of legal rules applicable. This is due

e (2 /
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mainly to the continued claim of the FRY to be the continuation
of the former SFRY, qualifying "only" the other republics as
"Successor States."

As regards archives the FRY continues to insist on a
definition of the state archives subject of succession implying
the preservation of the bulk of the archives in Belgrade, and
thus unacceptable to the other Successor States. Attempts to
find intermediate practical solutions to the archives issue was
fenced off by the FRY, insisting on first solving the definition
problem.

The situation as regards state property is somewhat parallel
to the archives question. The FRY insists on a definition of the
term state property much wider then the one applied by the
Working Group when drawing up the Draft Single Inventory at a
previous meeting (boycotted by the FRY). A wide definition will
favour the FRY, hence they insist on the inclusion of so called
"social property," something that is at Dbest questionable
according to the Vienna Convention on the succession of states.

4. In my view the stalemate cannot be broken through the
present form of negotiation. The delegations mainly consist of
legal experts with academic backgrounds and limited skills in
negotiating. The situation is furthermore complicated by the
fact that one of the parties, the FRY, possesses most of the
assets to be divided in the succession process. As the problems
relating to liabilities are to a large extent solved, there is
little incentive for the FRY to change their attitude which at
the moment amounts to a blocking of the succession process.
Before calling a new meeting I would have to be convinced that
there are grounds to believe that progress 1is possible.
Bilateral consultations will prove whether there is any will on
behalf of the Serbs to continue the negotiating process. Deputy
Prime Minister Semic has indicated to me in a private meeting
that the FRY is considering making a gesture of good will. The
Head of the Serbian delegation Professor Mihailovic also hinted
to this.

If no concession emerges from the FRY the Co-Chairmen will
have to make a choice of whether the succession process should
continue "a quatre," that is without the FRY. The legal
framework for this exists. However, the practical and economical
results of such an exercise are likely to be limited. If this
approach is taken the four delegations of Croatia, Slovenia,
Macedonia and Bosnia-Herzegovina have indicated that they, quite
naturally, will give priority to the division of assets abroad
and whatever reserves of hard currency the former Federal Bank
of Yugoslavia possesses. Arbitration or other mechanisms for
third-party settlement might also be proposed to the parties.
However, I remain somewhat sceptical of the feasibility of such
procedures settling the questions involved in this process.

B I will seek the advice of the Co-Chairmen on how to proceed
once I have had a chance to bilaterally explore whether there are
any concessions likely to come forward from the FRY. However, I
do not think it useful to start consultations before the overall

situation regarding Bosnia Herzegovina is somewhat clearer.
* * *
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Strimlen bedes opbevaret af komcentret med henblik pd
sanere udsendelse ocver coreu-nsettet

Uklassificeret chiffer

Jugoslavien-fredskonferencen:

Mede 1 3uccessions-arbejdsgruppen 26.-29.09.1993,
Udkast til coreu.

Amb's j.nr. 5.E.3.a,

m Cph coreu
to all coreu = routine
Diffusion Restreinta

I CF ¥Y: Meeting September 26-29, 1993 of the Working Group on
Stata Succession Issues.

Partners may be intarested in the following report from the
chairman of the above-mentioned working group:

The working group gathersd in Geneva for a three-day meeting.
The agenda was as follows:

a) Succession in respect of State Archives,

b) Legal questions concerning the definition of the abjects of
succession,

@) Futura work of the Working Group,
d) Any other business,

The meeting was well attanded. Twenty-five delegates from all
parties wers present. Bosnien-Herzagovina was representad by
Professor Tyrlin, who explained that his credantials were not in
order due to the present situatioen in Besnla-Herzesgovina,
Professor Tyrlin maintained a low profile throughout the mseting,
mainly associating himself in his interventions with the views of
the delegations of Croatia, Slovenia and Macedonia,

1. The delegaticon of the F R Y attended only after an exchange
of letters with the chair on the significance of the advisory
opinions given by the Badintar commission which the F R ¥
refuses to recognize as an arbitrary body. The eaxchange of
letters makes it clear that the chair regards the opinions of the
Badinter commission as adviscory and that any delegation may use
such advice in any way they see fit during developments of
arguments.

2. The F R Y rejectad the draft rules on distribution of
archives along the same lines of argument as in the maeting of
the working group 10-12 May, 1993, and reinforced the argument by
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insisting on a definition of state archives in such a way that
the bulk of tha archives would stay in Belgrade. It was not
passible to agree on either access or copying since the F R Y
required a general definition before wanting to anter any
settlement based on a pragmatic item-by-item approach. The
Croatian delegation seemed inclined to let Belgrade have 90 pct.
of all archives as long as they got a small original archive back
to Zagreb. (I.e. the archives relating to tha World war II
periocd). The Slovenian and Macedonian delegatiens (supported by
Professor Tyzrlin) insist on a wider division,

3, On agenda item k) the discussion caentered around the
definition of stata property as the ocbject of succession, The
discussgion is somewhat parallel to the archives discussion. The
F R Y insists on a prieor definition of state property which
would include a very large bulk of the so-called ''social
property!'!. (The constitution of the Formar Yugoslavia dces not
recogniza the term ''state property''). Social property would
include all workers' collectives etc. etc. te which federal funds
have been allocataed after 1945 and latex. The other delagations
insist on a much narrower definition takan from the Vienna
Convention on Succession of States. The Economic Working Group
has been drawing up a draft single inventory which could be the
basis for negotiations, but the F R Y reafusesg to discuss any of
the items before a general definition ¢f the term has been mada.
Tha wide definition will favor the F R ¥. The basic interest of
the other delegations is at present first and foremest to give
priority to the division of assets abreoad (i.a. ambassy property
and frozen assets) and whatever resarves of hard currency the
former federal bank of Yugoslavia possesses.

4. Under the item ''Any other business'', which was taken up
before the discussion on future work, tha Croatian dalegation
insisted on a discussion on the advisory opinions of the Badinter
commission. This provoked a 20~minute F R Y walk-out as the
F R Y, as mentioned above, refuses to recognize the relevanca of
the Badinter commission's opinions.

5. Undar the discussion of tha future work of the working group
tha Croatians, Macedonians and Slovenians insisted that the item
of dividing assets abroad should be placed on the aganda for the
next meating. The chair suggested that a next meeting should bhe
tentatively schaduled for the end of November. Such a meating
would only be called, if a round of bilateral consultations
between the chair and the parties would give the chair grounds to
believe that progress on any of the items would be possible,

§. The chair had a first round of bilateral consultations with
the delegation which indicated that the F R Y 1s considering
making some gesture of good will. Other delegations did not fsel
that such a gesture would be forthcoming and wanted to continua
work in the group without the presence of tha F R Y. The chair
stressed, however, that it would be preferable to continue
efforts with all parties concerned in the successlion of Former
Yugoslavia., Furthéermore, the four dalegations suggestad that
arbitration could be used in the archives question, Tha F R ¥
had already suggested such a procedure.
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The positive aspect of the meating was that all parties
participated, that the tone of the meeting was civil, and that
the work did not break down in spite of the two fundamental
differences, l.e. that the F R Y c¢laims to be the contlnuation
of the former S F R Y (and qualifying the other republics as
succesgdor states), and the F R Y lnsistence on a definition of
state property. Since the F R Y is in possession of tha bulk
of the succession mass, other ''trade-offs'' and pressures from
outside will have to be used, 1f progress is to be made,

End of text

Joensasoen nr. 61
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TO: Mr. Thorvald STOLTENBERG and Lord David OWEN
PRIMA: Co=Chairmen of the International Conference
on the Former Yugoslavia
Geneva

Meaaage
Poruka

Please find, enclosed herewith, a letter
of Deputy Prime Minister and Minister for Foreign Affairs of
the F.R. of Yugoslavia Mr. Vladislav Jovanovié.
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PERMANENT MISSION OF THE
FEDERAL REPUBLIC OF YUGOSLAVIA
TO THE UNITED NATIONS

B, chemin Thury 1208 Gendve
Tol. 348 4433 -348 8808 Fax 346 44 38 TIx 42 77 84

Geneva, September 26, 1993

No 827/1

Excellencies,

| have the honour to forward, enclosed herewith, the letter of H.E. Mr. Viadislav
Jovanovié, Federal Minister of Foreign Affairs of the Federal Republic of Yugoslavia
concerning succession matters.

Please accept, Excellencles, the assurances of my highest considerations.

Deputy Head of Delegation of the F.R. of Yugoslavia to the ICFY and
Ambassador, Chargé d'Affaires, a.i.

H.E. Lord David Owen

H.E. Mr. Thorvald Stoltenberg
Co-Chairmen of the International
Conference on the Former Yugoslavia
Geneva



FEDERAL REPUBLIC OF YUGOSLAVIA
Minister of Foreign Affairs

Beograd, 22 September 1993

Excellencies,

We deem It necessary to draw your attention to the fact that the negotiations on
succession have come to an Impasse, not least becauses the approach to them has
been wrong from the very beginning. Instead of approximating the specific type of
property exlsting in the FPR of Yugoslavia, i.e., SFR of Yugoslavia since 1853, to the
notion of State property known in the comparative law in order to determine clearly the
subject of division, it was-proposed to divide only the property used by federal organs.
This was done In disregard of the fact that irvestments in the entire post-World War
Two perlod were predominantly socially financed. It Is therefore necessary to separate
from these investments the part that would account for the State property subject to
divislon. The only reasonable way to proceed Is to separate from the overall pool of
social property that part which was financed from the common funds of the republics,
l.e., the State capital of the FPRY, I.e. the SFRY. Short of such an approach, the inventory
will continue to be the subject-matter of endless disagreements and the process of
negotiations will turn to a never-ending dispute.

Reiterating the Statement of the Government of the Federal Republic of Yugoslavia
of 5 May 1993, we note that the wrong framework of the Badinter Arbitration Commis-
slon was conducive to having suggestive questions addressed to that Commission,
therefore, rather than contributing to the clarification of the dilemmas, its opinions only
served to confuse the issue. These opinions confirm our conviction that the Commis-
sion does not recognize the factual situation, that it handles problems incompetently
and that its proposals are unreasonable and unacceptable to all parties. The Commis-
sion thus asserts that all delegations have agreed on a part of the inventory, contrary
to the fact that the Yugoslav delegation has reservations vis-a-vis the entire Inventory
until the approach to the division is regulated by legal rules. The Commission’s opinion
that "there is no doubt that the 1974 Constitution transferred to the constituent republics
ownership of many ltems of property which in consequence cannot be held to have
belonged to the SFRY, whatever their origin or initial financing" has no foundations
whatsoever elther In the sald Constitution or In any other legal act. After all, a division
of assets one gets to know about only 19 years later must seem very odd indeed!
Equally surprising Is the legal and real arbitrariness of the assertion that only the
property "divided very unequally between the successor States" is subject to possible
compensation among the parties. Particularly confusing is the catsgory of "public
property", since this category never existed in the Yugoslav legal system.

H.E. Lord David Owen

H.E. Mr. Thorvald Stoltenberg
Co-Chalrmen of the International
Conference on the Former Yugoslavia

Geneva
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It would be time-consuming and unproductive to enumerate all the shortcomings of
the oplinlons of the Badinter Commission. Not only do they fall to make a contribution
to the work on succession, but, by a singular lack of professionallsm and a serious
display of partiality, downgrade the reputation of the Conference itself. While warning
you of the danger, | take this opportunity to reiterate the readiness of the Yugoslav
delegation to make a paositive contribution to the successful completion of the work on
succession. In doing s0, | tend to believe that our efforts will bear no fruit unless we
change our approach to the work on the division of assets and liabilities by adopting
legal rules and, In consequence, by redefining the property.

Appreciative of your efforts to find a way out of the impasse in which the Group on
Successlon Issues has found itself, | am enclosing a copy of the letter of Yugoslav
experts addressed to Ambassador Jorgen Bojer, requesting discussion of three cruclal
issues. | regret to note that substantive discussion of these issues has not even started.
The proper answer to these three questions can be glven on the basis of respect for
the data and documents, which would rule bias and arbitrariness. Your support to this,
as we 8ee it, very constructive propoaal would be invaluable for a successful continua-
tion of the negotlations.

Yours sincerely,

Vladislav Jovanovi¢ (signed)

Deputy Prime Minister and Minister of Foreign Affairs
of the Federal Republic of Yugoslavia
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1 Baograd, 19 Septenber 1553
! Mr. Jorgen Bojer ' '
B Chairman of the Succession
3 Iccues Working oveup - ' . . ...
Iintarnational Contfarence on
the Former Yugoslavia
‘Dear Mr. Bojar, i
o Thank you for your  letter -of 14 September 1983
T axplaining the' Yugoslav dalegaticn the Alfn bt tha nékt meeting |
——. 0f Succesgion Irsuss Working Grouwp... .. . e
The attanpts to ovarcema tha .i:'l.stinq diffarancesa
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batween the delegations would remain unsuccassful unless certain

undigputable facts werw-taken into accounti one of such facta'are'' "'

scalal investments prevailing in SFRY.in . ths.overall post .World
War II paricd. This fact wvas an uniqueness of S8FRY, cemparing to
thosa dountries where private preperty ie the prevailirig dne, and
whaxe state property im relatively omall and atiavhed mainiy to
central government. This uniqueness of SFRY has not been taken
into consideration nor it has been exprassed apprepriataly in tha
creation of the inventory of assets and liabilities, Inaistin
to include in tha invantory only tha property used by fedara
organs of SFRY in the momant ‘relevant for successien means
nothing but ignoring theé unigqueness of tha inveatments carried
out 4in SFRY and rralanting coutry's aconomic reality with
simplification, as if a eountry with pravailing privatae property
and private inveitments has bean discussed. Tha point is that
succession of SFRY eannet be based pn disqualification of
aconomic¢ raeality such as it waa,

Radefinition. of - social. .proparty. ia the second
stumbling-block in our duscussion. Bince tha category of state

roperty hag never existed in Yugoslav legal system after 1853, . =
~{¢ Tiecassary to Beparate Eréﬁ;%ﬁé‘ﬁhéi.qf social property %%a S

part that should Be traidted am astate property in tha inventory
of assets and 1liabllities., 'Identifying Jointly financed
investments is the only way to separate such part of social
property, Thism approach has not only mcquired a reputation in
international practice, aa it wam th¢ case with the division of
assets and liabilitias of East Afri¢can cCommunity, but it
catisfies ragquirements of the prineiple ¢f ‘equality by which tha
work of our group has bean guided in search for final settlaement.

Time scops is the third controversial mattar, Croatian
delegation insists on two contradictoery statemanta: firat, that .

the initial distribution of assets and lidhilitiee of SFRY has |

baen carried out in 1974, and, ascond, that there are no usable
data for tha early post World War I paried. If ene inaists on

‘tha first statament, the second statemant bacémes sufertluoun and

vice veraa. Interrational practice is instructive in this case,
too, one should go in the past as much as data availability makes
it posrible. This is the way to ba done in our negotiations, too.

The statqement that the Inftial distrinution .of assets and, .

s e i i s ael
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liabilitias of SFRY has been carriad cut in 1974 is not based on
any documént &nd it doas not desarve to by subjact of discussion. '
Those who make cuch atatements muct prosent avidéhvu, . ;
Warning you, Mr. -Bojer,  about thesa three 'points,

which, in our opinion, are not disputable, we think that our ,
group will make no progrees unless we fraa our discussien.pf K
them. Taking this into account, it would bhe usefull to dissuss E
these ‘pointa one after another during ocur next meating in ordexr '
te come to conclusion which will show us i{f it 1s possible to
continue further constructive discussion. '

Lacking forward to meating.yow soom,

PR — —— -

7;to.;-_:lg yours, ' ;
L n«M* Vg /-A-z-.‘h‘d(.. P IS R I TR T O T e |
ta

o
.. .Rog hailovié _ i

PRy L ettty
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Draft Letter from Co-Chairmen
to FRY DPM and FM Jovanovic

Dear Mr. Jovanovic,

This is to acknowledge receipt of your letter of 15 June
requesting our support and assistance in connection with the
transfer of ownership of the New York City residence of the
head of Mission of the former Socialist Federal Republic of
Yugoslavia to the United Nations.

We regret to inform you that we do not consider ourselves
competent to intervene in connection with the transfer of
ownership of the property to which you refer.

Whether or not that property should be included in the
inventory of the assets and liabilities of the former SFR
Yugoslavia and, if so included, how that property is
eventually to be distributed are matters under consideration
by respectively the Economic and Succession Issues Working
Groups of our Conference. As you know, certain questions
relevant to these matters have been addressed to the
Arbitration Commission of the Conference.

Naturally, the Succession Issues Working Group will in
due course appropriately take into account the actual state of
ownership of the property in question in drawing up its
conclusions concerning an over-all settlement of claims
between the several successor States to the former Yugoslavia.

bcec, with copy of incoming:
Mr. C.-A. Fleischhauer
The Legal Counsel
United Nations
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Draft Letter from Lord Owen/Co-Chairmen
to FRY DPM and FM Jovanovic]

Dear Mr. Jovanovic,

This is to acknowledge receipt of your letter of 4 June
concerning the proposed consideration by the International
Union of Railways of the distribution of certain debts, claims
and assets of the railways of the former SFR Yugoslavia.

[Although the matters referred to in your letter appear
to fall within the competence of the Working Group on
Succession Issues of the International Conference on the
Former Yugoslavia, they may also be within that of other
international organizations, such as the International Union
of Railways. It would therefore not be appropriate for our
Conference to intervene in such other fora against their
considering matters that are within their jurisdiction.
However, it remains open for your Government to send a protest
or appeal to the International Union of Railways and/or to the

Governments of the successor States.

Naturally, any settlement that is decided in such other
fora and that is actually implemented so as to affect assets
under consideration by the ICFY Working Group will be taken
into account by that Group in its conclusions concerning an
over-all settlement of claims between the several successor

States to the former Yugoslavia.]

S



INTERNATIONAL CONFERENCE
ON THE FORMER YUGOSLAVIA

TO: /ﬁr. T. Stoltenberg
Lord Owen

FROM: P. Szas
DATE: Geneva, 16 July

SUBJECT: Response to an FRY letter of 2 July concerning
participation in the Succession Working Group

G 5 On 2 July FRY Deputy Prime Minister and Foreign Minister
Jovanovic sent you a letter (under cover of a transmittal
letter from the Mission in Geneva -- both attached) in which
it announced the temporary suspension of FRY participation in
the work of the Suspension Issues Working Group, because of
the submission of question relating to succession to the
Arbitration Commission.

2 In consultation with Ambassador Bojer I have prepared the
attached draft response for your approval.

3. In this connection I would also like to recall that, as
far as I know, you have not responded to Jovanovic’s letter of
4 June requesting assistance in respect of the consideration
of Yugoslav succession issues by the International Union of
Railways, nor to the letter of 15 June requesting assistance
in respect of the proprietary lease to the residence of the
head of the Yugoslav Mission in New York. The necessarily
negative replies I had drafted (copies attached) were not sent
immediately because of reluctance to disturb more delicate and
important negotiations then proceeding with the FRY and
Serbian Governments. The present possibilities would be:

(a) To send these replies now (in two letter or
preferably one), more or less simultaneously with
the reply to the 2 July letter;

(b) To combine them with the reply to the latest letter;

(c) To forget about the earlier letters entirely, unless
Jovanovic sends a reminder.

Mr. Bojer favours option (c), on the ground that the requests
that were addressed to us were entirely inappropriate.

osio[2/
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4., Finally, Mr. Bojer asked me to inform you that he
considers that no meeting of the Succession Working Group need
be convened until mid-September, at which time he suggests
that his successor, Ambassador Jonsson preside, with Bojer
himself sitting next to him. He will be in Brussels on Monday
and could discuss this matter with Lord Owen then.

5 In this connection it should be pointed out that the
Arbitration Commission is currently in session in Paris. At
this time it is not yet known whether they intend to issue
their advisory opinions by 20 July, i.e. within the normal
three-month period foreseen in their Rules, or by 20 August,
making use of the one-month extension that is also provided
for in the same Rule. (I will learn the decision on this late
this evening or on Monday morning.) A mid-September meeting
would thus come well after the issue of the opinions and would
give the Working Group participants time to digest them.
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PERMANENT MISSION OF THE
FEDERAL REPUBLIC OF YUGOSLAVIA
‘ §, chemin Thury

1206 Genéve
tel.: 346.44.33 & 346.88.68
fax: 348.44.36

No. 660/1 2 July 1993

Dsar Sirs,

I have the honour to transmit herein the letter of 2
July 1983 of the Deputy Prime Minister and Minister of Foreign
Affairs of the F.R. of Yugoslavia, Mr. Vladisalv Jovanavie,
concerning the werking Group on Succession Issues within the
International Conference on the Former Yugoslavia,

Pleasea accept, dear Sirs, the assurances of my highest
consideration,

Dr. Vladimir Pavicevice

eputy Head of Delegation of the

F.R. of Yugoslavia to the I.C.F.Y. and
Ambassadorf, Chaf¥ge d Affaires a.li.

Mr. Thorvald STOLTENBERG and
Lord David OWEN
Co-Chairman of tha International Confersnce

on the Former Yugoslavia
Geneva
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FEDERAL REPUBLIC OF YUGOSLAVIA
MINISTER OF FOREIGN AFFAIRS

Belgrade, 2 July 1893

Excsllesncies,

I wish, first of all, to express my satisfaction at our
recent meeting in Genava within the Intsrnational Conferencs cn
the Former Yugoslavia and its successful ocutccme to which you
made a significant contributioen.

According to the practice of an open and sincsre exchange
of views, ! take this opportunity te bring to your attention the
serious problem we are facing concerning the Working Group on
Succession lssues, due to the renewed activity of the so-called

Badinter Commission.

In this connection, I wish to inform you about the decision
of the Government of the Federal Republie of Yugoslavia to
withdraw its repressentatives from and to discontinue, on =z
temporary basis, its participation in the Working Group on
Succession lssuea of the Internaticonal Conference on the Former
Yugeoslavia pending discontinuation of the work of the so-called
Badinter Commission for the reasons which we have indicated on
sesveral occasions.

The substantiated reasons undarlying the decision of the FR
of Yugoslavia net to accept the competence of the so-called
Badinter Commisgssion, as a body for settlement of disputes through
arbitration, have bsen presented in the astatement by the
Government of the Federal Republic of Yugoslavia, in my letter
addressed to you 23 well as in our direct talks. First of all, it
is a fact that the Commission has not been establishaed in
compliance with international law., Furthermore, in its Opinions
No. 1-10 the Commission has sssentially viclated the legal norms
of internaticnal law, both in respect of procsedures as well as the

. / LI

Mr. Thorvald STOLTENBERG and

Lord David OWEN

Co-Chairman of the International Conference
on the Former Yugoslavia

Genweva



implementation of material law. In practice the opinions of the
Commigsion, as an advisory body of the International Conferencs
on the Former Yugoslavia, on the basis of which the Yugoslav
participants at the Conference were to adopt relevant decisions
- by conasnsus taking also into account the Commiassion’s opinion,
were taksn as judgements and served as a basis for making
concrets deciaions on relavant issues concerning the Yugoslav

crisis,

Our sida has particularly underlined the fact that the
Government of the FR of Yugoslavia considera unjustifliable and
unacceptable resort to any court mechaniasm, prior teo
substantiatad and comprehensive discusaion on the principles on
the bagis of which the property of the Federal Republic of
Yugoslavia should bes ceded to successor States.

I would liks also to recall that the Governmment of the FR
of Yugoslavia and its respresentative have underlined on several
occagsions that ocutstanding and pending question which may arise
in the work of the Internaticonal Conference on the Former
Yugoslavia, could ba scolved, following a substantiated and
comprehensive discussion, within a court procedure in accordancs

with international law,.

For all the above rsasons, the Government of the FR of
Yugoslavia considers the opinions of the so-callad Badinter
Commission and the decisions and scts of cther subjects based
thereupon, null and unbinding for the Federal Republic of

Yugoslavia.

Confident that, this time again, you will show
understanding, please accept, Excellenciss, the assurances of my

highest consideration.

Vliadislav Jovanovic (Signed)
Deputy Prime Minister and
Ministar of Foreign Affairs of the
Federal Republic of Yugeslavia

Encl.:

Statement by the Governmant
of the FR of Yugoslavia of
30 April 1883
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AS STATID §Y TWE DELEGATION OF THE FR OF YUGOSLAVIA AT THE BAUSSELS
MEETING OF THEl CONFRRENCE ON YUGCSLAVIA AND AT THE LONDON OONFEANCE ON
NOT AICOANIZE THE JURBOICTION OF THE

- YUGOSLAVIA, THE FA OF YUGCSLAVIA DOES NOT

ARBITRATION COMMBBION, KNOWN AS THE BADINTER COMMISSION, IN THE ASSETS AND
LABUTIES DAVIION PRAANTUAZ AN . I8 NQT AQAEED THAT THE COMMIBSION ISSUE
ADVISORY OPINIONS ON THE PAINCIPLIG ON THE BASIS OF WHICH BUCCEBSION OF STATES

WOULD BE SFVECTRD BETWEREN "WE SOCALIST FEDRAAL REPUBLIC OF YUGCOLAVIA - AB THE
mm_muv

mmwmsmam&m DIEEMS UNACCEPTABLE THAT THE
QUESTION OF PRINCPLER RELEVANT FOR THE SUCCESS/ON PROCEDUAE BE DISCUSSRD
BEECRE ANY BCOY, PRIOR TC BUBSTANTIAL DISCUBBION OF THIBE PRINCIPLES WITHIN THE
GROUP OF THE CONFERENGE ON YUBOBLAVIA,

THE QOVERNMENT OF THE R OF YUGCULAVIA Wi RES TO REOALL THAT IN THE ENGE

OF INTERNATIONAL LAW THE ARBITRATICN COMMISSION WAS NOT ESTABLGHED OR
COMPOSED FOR ARBITRATION PURFOSES, WHILE IN T8 WORK WITHIN THE CONFERENCE ON
YUGOBLAVIA B0 FAA (T HAS BEEN SEROUSLY IN BREACH BOTH THE LAW OF PROCEOURS AND

THE MPLEMENTATICN OF MATERIAL LAW.
RETERATES TRE POSITION OF THE FEDERAL ARPUBLIC

THE FEDERAL QOVERNMENT
OF YUGCHLAVIA PREBENTED AT Thl MEETING OF THE CONFERENCE ON YUGOSLAVIA IN
BAUSSELS AND AT THE LONCON CONFERENCE THAT ALL DISPUTES THAT MAY ARISE VIB-A-VIS
THE DIVISION OF ASSETS AND LIABILITIES, SHOULD BE REFERRIED BY AGAEEMIENT ETHER TO
INTEANATIONAL ARTRATION COURT IN THE HAGUE OR TO AN AD HOC

TIGN OOURT,
Mmmwm&n‘ﬂmummmmmm

ARNTYRATION COMMISSION PRESIDED BY MR BADINTER.
WE RECALL IN TS REPLY TO THE LETTER OF MA. BADINTER, PRESIDENT OF THE

COMMBSSION, OF 3 JUNE 1862 THAT [T CONSIOERS THE CPINIONS OF THE COMMIBRION

DOCTRINARY IN THE SENGE OF ART, 38 (D) OF THE STATUTE OF THE INTERNATIONAL COURT
ND FOR ANY VALID DECISION. THE FR

OF YUGOSLAVIA SMALL CONRIDER NULL AND VOID AND NON-BINDING ANY OPINION OF THE
COMMIBSION ADOFTED IN Thill PAOCEDURE TO WHICH IT MAS NG T AGRSED.

:
i
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:
:
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50.94.1986
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Partners may be interested in the following report from the chair-
man of the abovementioned working group:

The working group met in Geneva for a three-day meeting, the main
agenda items being

- Succession with Respect to Archives

- Legal Problems related to the Draft Single Inventory of the
Assets and Liabilities of the SFRY.

Macedonia was represented by a diplomat from their mission to Ge-
neva in an observer capacity only, as the delegates normally at-
tending were busy with the negotiations in New York. Bosnia-Her-
cegovina was represented by Professor Trlin, who explained that
his credentials were not formally in order due to the present si-
tuation between Muslims and Croats in Bosnia.

Little progress was achieved on either of the subjects, the main
reason being the difference between the position of the FRY (Ser-
bia and Montenegro), on the one hand, and Croatia, Slovenia, Mace-
donia, and Bosnia-Herzegovina on the other hand, on questions of
definition and choice of legal rules applicable, due i.a. to the
continued claim of FRY (Serbia and Montenegro) to be the continua-
tion of the former SFRY, qualifying (only) the other republics as
"successor states”.

On archives, the fundamental difference of legal premises caused
the FRY to reject the draft rules on distribution of archives that
had been prepared by the working group in a meeting boycotted by
the FRY and was based on a principle of equality among all succes-
_Sor states. The FRY insisted on a definition of the state archives
subject of succession implying the preservation of the bulk of
archives in Belgrade, and thus unacceptable to the other successor
states. After minor narrowing of differences over some elements in
the draft agreement, the Chairman concluded that discussion had to
be deferred till a later meeting, where work could be resumed on
condition that the delegations would have received new instruc-
tions, possibly after consultation ameng capitals of the successor
states.

On "Legal Problems related to the Draft Single Inventory" already
the formulation of the agenda item which concerns delimitation of

A£hose assets of the former SFRY that should be divided through the

succession process, had caused considerable difficulty, the FRY
delegation naving inslsted Lhal nw declsiuil as to what ahould be
divided could be taken before a definition of the term "State Pro-
perty" had been agreed for the purpose of applying article 8 of
the Vienna Draft Convention on Succession of States, which rules
that "state property" (as opposed to private property) is the sub-
ject of succession.



As the Vienna Convention refers for such a definition to the na-—
tional law of the predecessor state, and since the peculiar type
of socialism prevailing in Yugoslavia before its dissolution did
pot recognize state property, the translation of Yugoslav concepts
into internationally applicable categories is (or can be turned
into) an extremely sophisticated exercise in legal theory.
Furthermore, the choice between a wide and a more narrow defini-
tion has farreaching effects on the economic results of the suc-
cession process, the wide definition favouring the FRY. (If a lar-
ge number of industrial assets located in other Republics are in-
cluded in the succession process, because the funds with which
they were created came from the federal budget, there will be lar-
ge sums of compensation to be transferred, from which Serbia would
hea the main beneficiary.)

Alter an attempt to reach agreement on a formal definition of
"State Property" had reached an impasse during the summer of 1992,
the effort had been suspended in the hope that a concrete inven-
tory of assets and liabilities to be divided might be agreed
through an inductive approach, circumventing the difficulty of ag-
reeing on an abstract, legal definition. The FRY delegation at the
time, whose composition had been entirely changed by the Panic
government, had co-operated rather constructively on this effort,
undartaken in the ccoonomic working group assisted by private con-
sultants. However, the inventory resulting from the exercise still
contained a large number of reservations when it was transmitted
to the Working Group on Succession for settlement of legal
problems underlying the reservations mostly reflecting the above-
mentioned difference over the definition of the subject of divi-
sion ("state property").

After the change of government in Belgrade in March 1993 the dele-
gates appointed to the working group by the Panic goverrnment
Auring the summer of 1002 were again replavoed, moctly with the
ones that had preceded them, including Academician Kosta Mihejlo-
vic, who is now the head of the six-member FRY delegation, and
there seems to be a total disavowal of anything accomplished in
the meantime.

During this meeting, at the insistence of the FRY delegation,
there was a return to the discussion of a possible conceptual de-
finition of the subject of succession. The discussion was conduc-
ted on the basis of two FRY working papers, which other delega-
tions accepted in the expectation of heing ahle enhaamiently t+tn
attempt a definition on the basis of the inventory - an expecta=-
tion which was not fulfilled (cf. below).

At the end of the third day of discussions, the chairman concluded
that it did not seem possible on the basis of present instructions
to delegations to reach consensus on a definition of the subject
of succession. The track based on conceptual arguments and analy-—
sis of the nature of property rights in the former SFRY was bloc-—
ked. Behind the disagreement over concepts and definitions lay a
conflict of economic intereests. Ae long as this conflict of inter-
ests remained expressed in conceptual terms, it could not be re-
conciled. The only way that might offer a chance of overcoming the
disagreement seemed to be a procedure that would allow a comproml-
se through a trade-off of interests at stake. This would be pos-



sible if the group would continue working on the basis of the
draft inventory, trying to eliminate the many reservations placed
by delegations on the items of the inventory. Such an approach
would not disregard legal arguments and principles, but would give
them a role in a more concrete, transparent negotiation process.

As the FRY delegation refused Lu become engaged in such an exer-
cise either at this meeting or a subsequent one, the Chairman con-
cluded that discussion of this subject could not be fruitfully
continued until there had been a review in respective capitals of
the instructions delegations were now holding. He would try,
through informal consultations with delegates and the Conference
co-chairmen in the coming weeks, to ascertain when the group
should be reconvened and with what agenda.

In the interval between this meeting and the previous one, the co-
chalrmen nave reguested advisory opiuions frum Lhe Badluter com—

mission on six questions including the definition of the subject
of succession. The Government of the FRY had reacted to this move
with a statement inecluding the following paragraph:

"The federal Government reiterates the position of the Federal
Republic of Yugoslavia presented at the meeting of the Conference
on Yugoslavia in Brussels and at the London Conference that all
disputes that may arise vis-a-vis the division of assets and lia-
bilitiee, shauld he referred hy agreement either to the Permanent
International Arbitration Court in the Hague or to an ad hoc ar-
bitration court."”

During the working group meeting, delegations referred several
times to the request for advisory opinions pending with the Badin-
to Commission, the FRY delegation reaffirming its unwillingness to
be influenced by anything coming from the commission and warning
that the procedure of appealing to the commision for advice on
questions still under discussion in the working group with the
purpese af reaching cnnsenans ~anld undermine the raison d’étre of
the working group, if not of the whole conference.

The Chairman attempted several times, during sessions and in pri=-
vate conversations with delegates, to explore whether the last
sentence of the statement quoted above - on litigation in the In-
terntional Court of Justice at an alternation to the Badinter Com-
mission - reflected a serious Serbian interest in submitting the
guestions to any such forum for'binding rulings, and whether all

of the other successor states would be willing to do so. The Ser-
bian reocponea was evagive, while ather dalegatinne evpressed at-

tachment to use of the Badinter Commission being an organ of the
conference in whose autority also the Serbian side had, in the
view of the other delegation, at least acquiesced.

These reactions, as well as the course of the meeting asla_whole,
therefore seem to confirm the need for the adversory oplnion, now
requested frxrom the Badinter Commission.

At the end of the meeting, and when saying good-bye to the Chair-

" man individually, several members af the FRY delegation appeared

. embarrassed at having been isolated and blamed for the lack of
progress during the session, stressing the need for further infor-



mal contacts to explore possibilities of renewed efforts to reach
consensus.
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INTERNATIONAL. CONFERENCE
ON THE FORMER YUGOSLAVIA

New York, 5 May 1993

TO: Lord Owen
Mr. T. Stoltenberg

cc: Mr. P, Hall

Mr. J. Bojer
Mr. B. Ramch n

FROM: P. Szasz

SUBJECT: Objection by the
Succession ths
Arbitration g
of the Succe

r Issues Working Group

1. By letter of 5 May (copy attached) Dr. Pavicevic
communicated to the Co-Chairmen a "Statement" on behalf of the
FRY objecting to the submission to the Arbitration Commission for
advisory opinions of a number of questions concerning the :
succession of States. These questions had been formulated by the
Chairman of the Succession Issues Working Group and were
submitted to the Commission on 20 April by a letter of Lord Owen
on behalf of the Co~Chairmen.

2 In this connection it should be recalled that when Lord
Carrington, on 18 May 1992, submitted a number of questions to
the Arbitration Commission on behalf of the EC Conference for
Peace in Yugoslavia, the Presidents of the Republics of
Montenegro and of Serbia, in a joint letter of 8 June, raised a
gseries of objection, some of which are similar to those here
advanced. The Commission dealt with these objections in a
Preliminary Decision issued on 4 July -- on the same day that it
issued its substantive responses in Advisory Opinions Nos. 8-10.

3. I would therefore suggest that instead of the Co-Ch: ' rmen
responding substantively to the FRY objections, they merely
communicate these to the Commission (draft letter attached), and
inform Mr. Pavicevic thereof (draft letter attached).

4. It is, however, of some interest to note that the FRY
appears to be offering, in the fourth paragraph of its Statement,
to litigate these questions in either the Permanent Court of
Arbitration or in an ad hoc arbitration court. Somewhat
similarly, in the above-cited letter of 8 June 1992, the
Presidents of Montenegro and of Serbia appear to have offered
litigation in the International Court of Justice as an
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ON THE FORMER YUGOSLAVIA

Palais des Nations, 1211 Geneva 10

(1 ‘@ INTERNATIONAL CONFERENCE
s

70 Lord Owen
Mr. Stoltenberg

FAX NO.: 44.71.5384004

FROM: Paul Szasz (if,ﬁ ’

.- DATE: 6 May 1993
PAGE: 1l of 13
SUBJECT : itration Commission

Attached are two memoranda concerning questions submitted or
that might be submitted to the Arbitration Commission, together
with three draft letters for your approval.

cc: ICFY Geneva
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alternative to the Badinter Commission. One might, therefore,
explore with the FRY delegation to the Succession Working Group
whether they would seriously be interested in submitting these
questions to any such forum for binding rulings and at the same
time see if all of the other successor States would be willing to
do so. Undoubtedly, a binding judicial or arbitral award would be
preferable to a non~binding Advisory Opinion from our Arbitration

Commizsion.
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Dear President Badinter,

In connection with the questions c¢oncerning the succession
of States that Lord Owen addressed to you on 20 April, we have
received from the Deputy Head of Delegation of the Federal
Republic of Yugoslavia to the Conference a letter dated 5 May and
enclosing a Statement of the Government of the Federal Republic
of Yugoslavia concerning these proceedings.

Attached hereto please find a copy of the above-cited letter
and Statement.

Sincerely yours,
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Draft Letter by Co-Chairmen to Dr. Pavicevic

Dear Dr. Pavicevic,

This is to acknowledge your letter of 5 May, transmitting to
us a Statement by the Government of the Federal Republic of
Yugoslavia concerning certain questions on the succession of
States that the Co~Chairmen recently addressed to the Arbitration
Commission of the Conference.

As the Statement raises a number of legal questions
concerning the competence and jurisdiction of the Arbitration
. Commission, we have considered it appropriate to transmit it to
& the Commission itself, which will no doubt take it into account
in its consideration of the questions submitted to it.

Sincerely yours,
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Permanent Mission of the Federal Republic Ne fosee

of !ugoalabia to the United Nations Offioe
§, oh, Thury, 1208 Geneva
Phone:! 346,44, 33 and 346.68.66
Fez: J46.44,58 Telex: 427-784

- s ———

& May 1993

Dear Sirs,

[ have the henour to trensmit herein the Statement of the
Government of the Federal Republic of Yugoslavia cancerning the
initiation of proceedings before the Arbitration Commissian of
the Conference on Yugoslavia,

Pleasas accapt, dear Sirs, the asaursnces of my highest
consideration.

l

M Wk, s, R La ™
Dr. Viadimir Pavigavie

Deputy Head of Delegmtion of the
FRY to the ICFY and

Ambaassador., Chargé d4'Affaires a.i.
of the FRY to the UND at Qeneva

Mr. Thorvald Stoltanberg and
Lord David Owan

Co=Chairmaen of the
Internatiomal Conference

on tha Former Yugaslavias
United Nations Office
Geneva
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Following the announced initiation of proceadinga befors
the Arbitration Commission of the Conference on Yugoslavia
goncerning the principles 9n the basis of which succession aof
States would be effected between the Socialist Federal Republic
of Yugoslavia - ss predecessaor State, on the one hand, and the
sacessionist formar Yugoslavy republics - as successor Statas, on
the other, the Government of the Federal Republic of Yugoslavia
has made the following

STATEMENT

es stated by the delegation of the FR of Yugoslavia at the
Brussels meeting ¢f the Conference on Yugoslavia and st the
s London Confarence on Yugoslavia, the FR of Yugoslavia doas not
recognize the jurisdiction of the Arbitration Commigsion, known
as the Badinter Commission, in the asamsts and liabilities
division procedure and is not agreed that the Commission issus
advisory opinicons on thas principles on the basigs of which
auccession of States would be effected batween the Socialist
Federal Republic of Yugeslavis - as the predecessor State, on the
one hand, and the secessionist former Yugoslav republics - as
succesaor States, on the other.

The Government of the FR of Yugoalavia alaa deems
Unacceptable that the question of pringiples ralevant for the
succession procedure be discuwssed before any body, prior to
substantial discussion of these principles within the succeszsion
group of the Confersnce on Yugoslavia.

The Govarnment of the FR of Yugoslaviam wishes to recall
that in the sense of (nternational law the Arbitration Commission
was not sstablished or composed for arbitration purposes, whilse
in its work within the Conference on Yugoslavia 30 far it bhas
been sericualy in breach both the law of procsdure and tha
implemeantation of material law.

The federal Government reiterates the position of the
Federal Republic of Yugoslavia presented at tha maating of the
Confaresnce on Yugosmlavia in Brussels and at the London Conference
that all disputes that mey arise vis—a-via the division of assets
and lisbilities, should be referred by sgreement either to the
Parmanent Internaticonsl Arbitration Court in the Hague or to an
ad hoc arbitration court.

The Governmant of the FR of Yugoslavia considera
arbitration proceedings in the se“tlement of tha contentious
isgsues that meay arise in the waork of the Confarenrnce on Yugoslavia
as procesedings before the ¢ourt of law in the sense of general
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international law and not aa procsedings befors the Arbitrutigh
Commission presided by Mr. Badinter,

We recall in its reply to the leatter of Mr. Badinter,
Prasident of the Commission, of 3 June 1982, that it considers
the opinione of the Commisgion doetrinary in tha sanse of Art. 38
(D) of the Statutes of the Internmational Court of Justice, which
do not constitute a legal ground for any valid decision. The FR
of Yugoslavia shall consider null and void and non-binding any
opinion of the Commission adopted in the procsdure to which it
has not agread.
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INTERNATIONAL CONFERENCE
ON THE FORMER YUGOSLAVIA

New York, 5 May 1993
TO: Lord Owen
Mr. T. Stoltenberg

cc: Mr. C. Vance
Mr. P. Hall
Mr. B. Ramcharan

FROM: P, Szasz (j:;,;{/fﬂ "’f

SUBJECT: Proposed request /¥ /advisory opinion from the
Arbitration Comfiss .gw concerning the guarantee of
minority rights

Bosnia and Herzegovina

1 In a letter the President of the Arbitration Commission
addressed to Mr. Vance on 29 April (a copy of which is attached,
together with its second annex), which was presumably also sent
in identical form to Lord Owen, Mr. Badinter reverts to a
suggestion that he made during the Co-Chairmen’s visit to Paris
on 11 March in connection with a request for an advisory opinion
that the Government of Bosnia and Herzegovina had a few days
earlier attempted to address directly to the Commission,
concerning the alleged incompatibility of certain of the
Constitutional Principles with Commission Advisory Opinion No. 4
(on the international recognition of the Republic of Bosnia and
Herzegovina). It was then anticipated that the BiH Government, on
being informed by the Commission that only the Co-Chairmen of the
Steering Committee could make such a request, would then ask the
latter to submit the Government’s questions to the Commission -~
and that the latter would decide not to do so on the ground that
the questions were primarily political and at best marginally of
a legal nature. However, in order to soften such a rejection, it
was suggested that the Government be informed that in due course
it could ask the Co-Chairmen to address to the Commission
guestions concerning the proposed new constitution itself.

2. In the event, the Bosnian Government never asked the Co-
Chairmen to forward its questions to the Arbitration Commission -
- perhaps because in the meantime they has found a better forum
in which to conduct high-profile litigation, i.e. the
International Court of Justice to which they addressed an
Appication under the Genocide Convention. Nevertheless in his
newest letter President Badinter proposes the formulation of
either one or three questions (set out in the attached second
annex to his letter) that he considers might be addressed to the
Commission at any convenient time.
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3 As indicated in para. 1, it was my understanding that the
Co-Chairmen’s offer to address gquestions to the Commission on
this subject was only meant to be made if the Bosnian Government
had asked them to address to the Commission the political
questions it itself had tried to submit. Furthermore, such offer
would relate to questions concerning the legality of the eventual
draft of the new Constitution -~ should the Bosnian Government
wish to challenge these =~ rather than requestiong suggestions as
to how to implement the Constitutional Principles. In particular,
it would seem most unwise to ask and such question of the
Commission, for we would then more or less be bound by the answer
and thereby reduce our flexibility in finding negotiated
solutions.

4. I therefore suggest that a polite but negative response be
sent to Mr. Badinter, along the lines of the attached draft

letter.
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Dear President Badinter,

First of all, we would like to congratulate you on your re-
election, by your colleagues, as President of the Arbitration
Commission of the Conference, of which you informed us by letter
of 29 April. We are certain that under your renewed leadership
the Commission, which has now been reconstituted as an organ of
the Conference, will be able to assist us in a number of ways in
carrying out our difficult and complex mandate.

: We have taken due note of the Rules of Procedure that the
N Commission adopted at its first session after its reconstitution.
The text of these Rules has been communicated to the members of
our Steering Committee by a Conference Information Note.

Finally, we thank your for your suggestion concerning the
formulation of a guestion or questions that we might address to
the Commission concerning the protection of minority rights in
Bosnia and Herzegovina. However, it appears to us inopportune to
do so at this time. Rather, it was our thought that if the
Bosnian Government should ask us to forward to you the questions
it had originally attempted to address to you directly, we might,
in explaining any refusal to do so, suggest that in due course if
they were dissatisfied with the new constitution on which
negotiations are yet to begin, they could ask us to address to
the Commission questions concerning the legality of that
instrument. In the event, we have not had to make such a
suggestion because the Bosnian Government appears to have
abandoned its attempt to approach the Commission at this time.

Looking forward to our further close collaboration,
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Le Président | ' _ Paris, Ie 29 avril 1993

Monsieur Je Président, lnu

Réunie i Parls Io 28 avril dlh i riouvelle composition, ]a Commistion
d'Arbitrage & Nw voulty mmwular sa conflznce ea tant que Président.

A ce titre, Je vous M mpfl du réglement de procédure que la
Commigsion a lﬁapﬁ mfmt au paragrapohe 4 de son nouvesu
mandact.

Par amm le m ® W les rapporteurs chsargés de
préparer des projats d'vis sur les qusstions donr vous m'svez adressé le
texte lo 22 wvrt] et qui odie deé communigués pour observations 3 I'snsemble
des Etats issus de la dimolution de I'sncienns Yougosiavie. La Commission
a2 fixd la dace de sa len. Nmﬂm, durant laguelle cile s'afforcers

d’adopcer les avis demm#& w IS-M /uilht 1993.

E Josalsis cette Nm plnr dmnar m!ts & notre entretien du 11 mars
dernier, Nous avions évoqué I'dventuslicé d'une salsine de ls Commission su
sufet des garanties des droits des Miivoritds en Bosnie-Herzégovine. Je joins
le texts de la ou des questions qul, dprés rdflexion, me paraissent pouvoir
étre adresséas '# la Comumissicn la cas 8chéant, au moment que les Co=

] demnm-rmcappwm

Je vous prie de m Mongieur la Hﬁident, I'sssurance de ma
considérazion la mlllur, s

BAD.WTER

P.J. | ~ Réglement de prodﬂn.
~ Taxte des questions pouvant 8tre posdes & s Commissica su sujet des
faranties des droits das. mlqu-ﬁj& &n Bosnie-Herzédgovine.

Moasieur Cyrus VANCE

Co-Président de la

Conférsnce Intarnacionsle sur |'ex-Yougosisvis
Pulaiy des Netions

1211 GENEVE 10

2, rue de Montpensier - 7500! PARIS - Tél, J2 (1) 40.15.30.00 - FAX : 33 (1) 42.96.10.31
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COMMISSION D'ARBITRAGE AU SUJET DES GARANTES DES DROITS DES
MINCRITES EN BOSNIE-HERIEGOVINE

a) - question unique :

"Selon Quelles modaiicés powrsient §ure mis en oeuvre les principes n' 8
et § acceptés par lss trols parties dans !'Accord signé le 30 janviar 1993 7" (1) .

b) ~ ou bien, en las décomposant :

"I - Quelies normes /nternstionalement reconaues devraient dtre Incorpordes
deqs J# future Constitution de ls Bosnie-Herzégovine pour assurer la protectivn ls
plus &levée dans le domaine des droits de !'homme, prévue par I'Accord signé le
30 janvier 1993 (principe n*8) ?

"2 - Quels mécanisrmes (nternes et incernactionaux powrsient 8ire envisagés
pour en garantir le respect ?

"3 - Queis dispositifs internscionaux de surveillance oy de coatrdls devraient
8tre prévus par la Constitution 4 titre transitoire pour garantir le raspect des s
dispositions de la future Constitution en spplication du principe a® 9 de 'Accord
signéd Is 20 janvier 1993 7"

(") "n® 8) La Constitution assure les normes internationalement
raconnues les plus élevées dans le domaine des droits
de l'hemme at en garantit le respect su moyen de
mecanismes internes aingi qu'internationaux.

n® 9) La Constitution préveit un certain nombre de
dispoaitifs internationaux de surveillance ou de
contrdle, qui devront rester en place au moins aussi
longtemps que les trois peuples constitutifs n'auront
pas décidé, par consensus, de les supprimez”.

NOMBRE P 7
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COMMISSION Brussels, 12 March 1993,
OF THE EUROPEAN GR/fw
COMMUNITIES

DRI MO RATE G LTILRAL
EXTERRAL RELATICRS

Summary of Activities of working Group
on Ecopomic Issues in 1993

Meeting: Brussels 20 and 21 January 1883

The six sub-groups charged with the valuation of the assets and
liabilities of the former Federation met to review the latest draft of a
report on this wvaluation. The meeting revealed uneven progress across
the six sub-groups with some basic information still missing and some
estimated values being contested. The gap between the undisputed part of
the inventory and those parts which some of the delegations felt ought
not to be considered in the framework of state succession, remained

wide.

Subsequent to this meeting some further information and comments
were received which were included in the report. The final draft of this
was submitted to the co-chairmen on 4 March.

Meeting: Geneva 17 February 1383

The main item on the agenda was the proposed high level conference
on the econemic future of the countries of former Yugoslavia. AlLL
delegations except Slovenia (the delegation of Bosnia-Hercegovina did
not attend) thought the Conference to be a useful idea, but a number of
conditions will need to be satisfied before it c¢can be held, notably an
effective ceasefire, the emergence of a global political settlement,
progress on the Llifting of sanctions and activation of the PHARE
programme. Further work on the draft paper on the economic situation of
the countries of the former Federation as well as submissions from the
Republics will follow, but progress 1is now heavily dependent upon

political factors.

Fortheoming Work Progrzmme

A draft work programme for the Group will scon be submitted to the

co-chairmen.

Jean DURIEUX

Roe de la Loi 200 - 5-1049 Brusoela - balgica

Telephona: dirwer lipm 39..... .

ed/d/int 1§ /GR/TUCO/pam1l. ]

exchange 299.11.11 - Telex COMED B 21877 - Telegmaphic address COMEUR Erusswla - Telefax 299.02.03
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Working Group on Succession Issues
International Conference on the

Former Yugoslavia

Geneva, 5 to 7 April 1993 F.R. of Yugoslavia

Proposal for Agenda Item 1:

CHOICE OF RELEVANT LEGAL RULES FOR SUCCESSION

Proposal:

"1. The F.R. of Yugoslavia and the successor States shall
establish the rules for succession on the basis of mutual

consent;

2. If mutual consent is not reached, international law
rules shall be applied. Principles contained in the 1978 and 1983
Conventions on Succession of States shall be applied if they

reflect the common international law rules."

Interpretation:

The disposition of parties should be the fundamental
principle in formulating the relevant rules of succession. Such

an orientation is in accordance both with international practice



and with adopted rules of procedure at the Conference whereby
decisions are taken by consensus. It is also a fact that
international law rules, as well as those contained in the 1978
and 1983 Conventions, are of a residual nature. The disposition
of parties renders possible the formulation of the most
appropriate ad hoc solutions to the given circumstances of

succession.

If mutual consent is not reached common international law,
in accordance with general legal principles, shall be applied.
The implementation of common international law means that those
parts of the 1978 and 1983 Conven<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>