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Note. This is a preliminary document intended exolusively for the
porsonal use of members of the Commission and their substitutes.

UNITED NATIONS WAR CRIMES OOMMISSION

COMYITTEE IX

Resolution moved by Mr. Pell an 16th March 1944

'It is olearly mderstood that the words "orimes against
humanity" refer, among others, to erimes committed against
stateless persons or against any persons because of their
race or religion; such orimes are judioiable by the
United Nations or their agencies as war arimes.'
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SECRET ﬂm?ﬂ'm.

SOOPE (P THE RETRIBUTIVE ACTION OF THE UNITED NATIGNS
ACCORDING TO THEIR OFFICIAL DECLARATIONS

(The Problem of "Wer Crimes” in comnectdon with:the
seoond World Wap)

® Reppartewr:_ Dr, B. Eder

1) The question is whet crimes are o be regarded as "war
orimes" in the sense that the punishment of them is "of the
major purposes of the war" (Churohill - 25. 10. 1941) on the part
westion is of praoctical
importance far the whole work of the Commission and its

B

S

2) The present report attempts to give this answer,

a) In its first part the report deals with the problem
of "war arimes” in 1914-1919 in arder to give a basis for com-
parisaon.

b) In the seeond part it deals with the faets charaoter-
E izing the present war and relevant to owr problem.

o) The third part of the report interprets the main
declarations of the United Nations on the punishment of crimes
cod. tted by the Axis and deals with the first peaotical
application of these declarations in Italy and Kharkov.

d) In oomolusion the report puts
ation to the Commssion and through the Commdssion to the Allied
Govermnments, : -

|
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Suoh a :)udg:nnt the Geman o.nd other Axis ganse-bars would
- prefer, of course.

But the Soviet Gawnmmt :lu not wi.'l.:l:l.ﬁg-to agcept such moral
or political criminality of the German aggression. In the note of
July 23rd, 1942, in reply to the note handed over by the
signatorios of the St. James' deoclaration:

" "The Soviet Government once more confirms the universal and

- doliberate character of the bloody crimes of the Hitlerite invaders,
which prove the German Fascist Govermment and its aocomplioces, in
striving to enslave the peoples of the ocoupied countries, to
dostroy their oculture and debase their national dignity, have also
made 1t thelr aim to carry out the direct physical ammihilation of
a considerable section of the populatdon of the territories captured
by thon."

Thus the Soviet Government holds the point of view that the
aims of this aggressive total war and its methods as well are of
* a oriminal naturoc: mass rmudor and other orimes.

It would be difficult to say that such agpression is only a
political or moral orime. Murder cannot cease to be murder only
bocause of the fact that the murderer or the men who orders the
murder is by chance a chief of State, a - m:'orandolmmllwof
the Roich, or a Duce, and so on.

Mass murder ocannot become a "political" or a "moral arime"
only becauso raised to the extermination poligy of a state.

Thus, King Haakon of Noxway was perfectly right in his pro-
clamation to tho Norwegian people of May Fth, 1940, declaring that
the German assault on Norway was oriminal.

Thus, Marshal Stalin wos perfectly right when he declared in
'hia apeeoh of November 6th, 1943:

. "Mirdly, it 4s necessary to take measures against these
oriminals who are responsible for this war.”

~ Using the expression "ariminals" he certainly 4id not think
on moral criminality.

Therefore the second relevant fact is the fact that this
second World Wnr was plammed, prepored and launched not as a simple
aggressive war, but as a total, thus a oriminal war both in purpose
and in methods. The laumhingorsmhcrinﬂmlwarisam
Thevery fundamental cxrime without which there would not be "wor
crimes." The fact is in comparison with 1914-18 a new one.

Lt has been confirmed by the German accused and witnesses in
the Kharkov Trial.

'

3... Moss oriminality exceeding the socope of war

It would be dangerous both for the effectivensss of the
Allied retributive action and for the securify of the Allied
Forces in Europe ond of the United Nations themselves to look
upon the Axis criminality as a "war criminality" in the sense that
it appcars and will disappear with the warx.


























































Note: This is a preliminary document intended exclusively
for the persanal use of members of the Commission
and their substitutes,

111/5
12 May 19u

UNITED NATIONS WAR CRIMES COMMISSION

Commi ttee 111.

Scope of the Retributive action of the United Nations.
I

Conclusions proposed by the Drafting Committee

The United Nations War Crimes Commission has examined
the main allied dsclarations concerned with the punishment
of crimes committed by the enemy, new facts submitted to the
Commission and its committees by representatives of various
Allied governmente and the results of its own work, After
this examination, the Commission came to the conclusion that
the scope of its work, its methods and principles must be brought
into line with the principles expressed in the Allied declaration,

Accordingly the United Nations War Crimes Commission considers
it its duty to make suggestions to the United Nations'
governments in respect of crimes committed by the enemy and
their accomplices in connection with or incidental to the
present woxM® war in violation of the criminal laws of the
countries invaded or otherwize aff'ected, of the laws and ,
customs of war, of the general principles of criminal law as
recognised by civilised nations, or of the laws of humanity
and the dictates of the public conscience as provided in the
Hague Preamble, -

From this general point of view the United Nations W~
Crimes Commission considers that the following categories c@',?”‘imea are
within the scope of its work :

1, The crimes committed for the purpose of preparing or
launching the war, irresvective of the territory where
these crimes have been committed;

erimes committed in the invaded or occupied countries and
crimes committed against members of the armed forces or
civilian citizens of the United Nations on enenmy territory,
in the air or on the sea, whatever may be the rank of the
accused;

3.crimes committed against any person without regard to
nationality, stateless persons included, because of race,
nationality, religious or political belief;

ke orimes that may be committed in order to prevent the
restoration of peace,
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SECRET I11/6
' 21 June 1944

UNITED NATIONS WAR CRIMES COMMISSION

COMMITTEE III

REQUEST BY THE COMMISSION FOR A LEGAL QPINION
AS TO WHETHER CERTAIN ACTS ARE WAR CRIMES

It is the Comnission's desire that the following question
should be submitted for advice to Committee III.

At two recent meetings of Committee I ocases have been under
oonsideration whioch concerned the subject of Judicial muder.

It is obvious that when a court legally established has
imposed & sentence which is regular in form the judges thereof
oannot be called to account or be held yesponsible for any
error in the conduct of the case.

But 1t 41s possible to conceive:-

a) = that the institution of the oourt was itself illegal;

v e

b) - that the jurisdiction conferred upon the court was
illegal (e.g. power to impose punishment on relatives
of the acoused);

c) -ﬂmtﬂmsmﬁamomainmsofﬁmhgum
or othexrwise illegal; ¥

d4) - that the court wos directed to mmtd.m, ar d.td in
faot functdon, on principles inconsistent with the
f fundomental rules of justdoe,

Bee

that the proceedings did not in faot constitute a
trial;

that no proper opportunitiocs for defence were given
to the aocused;

that the court was not bound by law but applied an
arbitrary decision of the judges.

Coad ttee III is asked to advise whether any or all of
the above casaes should be regorded as war crimes.
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UOED MATIOS AR CROGS  OQGASSION

COMMITTEE TIIX

L}

REQUEST FROM OGMMITTEE I FOR A LFGAL OPINIGN

Commdttee I asks for an opinion on the follawing question:

Is the deoree No. 7 of 1lth January, 1941, signed by
Spyss-Inquart, of whioh a translation appears below, consistent
with the laws and oustoms of wax? . V=

A photostatio oopy of the dswree will be available for
inspection when Committee III is oonsidering this question.

Translation of the Degree

Gazette of Ordinances for the Ocoupied Notherlands Territories

ORDINANCE NO,7 BY THE REICHSKOMMISSAR FOR THE OCCUPIED
NETHERLANDS TERRITORIES, CONCERNING THE LEVYING OF
CONTRIBUTIONS -

In virtue of the powers conferred upon me by paragraph 5 of
the Milrer's Decree ooncerning the exercise of governmental
powers in the Netherlands, dated May 18th, 1940, (Reich Gazette
I p.778), I decree as follows:

1.

As campensation and explation (Ersatz und Stthneleistung) for
acts which have been comitted at any date since May 25th, 1940,
or which may hereafter be camdtted, and vhich are direoted
I ! against the interests of the German nation or of the Great dorman
. Reioh, or are caloulated to disturb public order or public life
& in the Netherlands territaries placed under the protection of the
Gexrman troops, oontributions may be levied

. 1., From persons or assoociations (Stiftungen) which countenance
' or encourage the aforesaid acts, or may be presumed to
oountenance or encourage them;

. 2, Mmioipalities in whose areas such acts have been oconmdtted.
2,

1. Personal servioes, money contxributicns or contributions in
kind may be exacted.

2. Where a personal service is required, the party made liable
cannot discharge the obligation by a deputy, unless the
authority indioated in paragraph 4 approves of this being done.

/ 3




3.

: Where a oontribution is imposed upon several parsons or
assooiations (Stiftungen) they will be regarded as oollectively

b.

Gontributdons, within the meaning of this Ordinance,will be
levied by the Reioh Kommissox for the ocoupled Netherlands
torritories (General Kommissar for seourity) by a written domond

note.

] y 5. :
1. Exocept where otharwise ordered in partioular cases, the demand
note shall ba exeocuted in conformity with provisions of the
Netherlands Reguwlations far oivil procedure; it will for such
purposes be regarded as an executuble judgment.

2. Should the contxribution not be discharged by the due date,
its colleotion will be enforced by arrest.

3, Where a oontxdibution is levied on an assooiation (Stiftungen),
the persons who stend in danger of arrest shall be designated
in the demand note.

k4. The arrest shall be made by the Gormen polioce.

The Haguwo,
Jamuayy 1lth 1941.

(Signed) SEYSS INQUART

Reiohskommissaxr for the Occupiod
Hlotherlands Torritory.
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SECRET 111/9
15 September, 19Lk.

UNITED NATIONS WAR CRIMES COMMISSION

REPORT OF THE SUB=-COMMITTEE APPOINTED TO CONSIDER
WHETHER THE PREPARATION AND LAUNCHING OF THE PRESENT
WAR SHOULD BE CONSIDERED "WAR CRIMES"

On 6th June, 1944, the Commission had before it a resolution
proposed by Committee III on the subject of the "Boope of the
Retributive Action of the United Nations" (Doc. C,20). This
regolution contained inter alia the following statement :

L ]
"From this general point of view the United Nations War
Crimes Commission considers that the following categories
of crimes are within the goope of its work:

"1, The erimes committed for the purpose of preparing or launching
the war, irrespective of the territory whore those crimes have
been committed”, !

The Commission referred this statement back to the Conmittee for
further consideration and the Commdttee invited Dr, kéer, Lieut,-Col.
Hodgson, Dr, de Moor, and Sir Arnold McNair (if he were willing to
acrve) %o form a sub=committec to consider whether the crimes mentioned
in the above oxtract, and the preparation and launching of the war itself
should be cdnsidered as wer crimesg,

The other members, including Sir Arnold McNair, have met and
considered a note which the latter has been good cnough to prepare,
(Dogs Cok3). As the result of their disoussions, the members Hodgson
and de Moor recommend Committee III to adopt the following Qonclusiona:

(I) Acts committed by individuals merely for the purpose of preparing
for and launching agressive war and not falling within the next
paragraph are, lege lata, not "var crimea",

(II) Acts committed before the outbreak of war which command or procure
the comission of "war orimes" after the outbreok of war, such as
aspre=war instruction that no prisoners should be taken, which
vias folloved and resulted in no prisoners being tuken after the
outbresk of war, are war crimes,

(III)However, such acts as mentioned sub,(I) and especially the oots
and outrages against the principles of the luys of nations and
againat international good faith perpetrated by the responsible
leaders of the axis powers and their satellites in preparing
and launching this war arec of such gravity that they should
be made the subject of a formal condemnation in the peace~treaties,

It is desgirable that for the future penal sanctions should be
provided for such grave cutrages sgainagt the clomentary principles
of international law,




Note: This is a preliminary document intended exclusively for the
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SECRET I11/10
18 September, 1944

UNITED NATIONS WAR CRIMES COMMISSION
LEGALITY OF PECUNIARY REPRISALS UNDER SEYSS TNOUART

DECREE OF 11TH JANUARY, 1941

. Proposed Reply to Committee I's request for a legal
opinion (Dea, III/7) prepared by Major Willard B, Cowles.

1, Facts: On 18 May, 1940 Hitler issued a decree concerning
the exercise of "governmental powers" in The Netherlands, Pursuant
thereto, on 11 January, 1941, Seyss Inquart, Reichskommissar for the
Occupied Netherlands Territory, issued Ordinance No. 7, 1941,

This ordinance provided thot :

1,

"4s compensation and expiation (Ersatz und Sthneleistung)
for acts which have been committed at any date since May 25th,
1940, or whic' may hereafter be committed, and which are
directed againgt the interests of the German nation or of
the Great German Reich, or are calculated to distwrb public
order or public life in the Netherlands territories placed unier
the protection of the German troops, contributions may be
levied:

"1y From persons or asuociations (Stiftungen) which countenance
or encourage the aforesaid acts, or may be presumed to
countenance or encourage them;

"2, Municipalities in whose areas such acts have been committed,"

2,

"l, Personal services, money contributionz or contributions in
‘ kind may be cexacted,
"2, Where o personal service is required, the party made
liable cannot discharge the obligation by a deputy, unless the
authority indicated in paragraph 4 approves of. this being donc,”

Je
"Where a contribution is imposed upon several persons or
associations (Stiftungen) they will be regarded as.collectively
liable,"
Lo
"Contributions, within the meaning of this Ordinance, will be
levied by the Reich Kommisser for the occupied Netherlands
territorics (General Kommissar for security) by o written demand
note,"
De

"l. Except where othemriase ordered in particular cases, the
demend note shall be cxecocuted in conformity with provisions of' the
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“ 5, Comparing this extreme right with what was done by the
Rauter=Seyss Inquert decrees, it may be obaserved with Spaight that

"0f all the punishments uged by wor law, fines are
the commonest and in many ways the most satisfactory
and humane." (Land Werfare, p., 408).

It, therefore, cannot be held, in thc present state of the law,
that it is a violation of the laws and customs of war for the
occupying power to issue a general decrec threatening collectivo
penalties as s reprisal measure for breaches of the regulations

of the occupant or to carry out such a decrec when regulations

of the occupying power &re broken by the population of an occupied
town, Nor is there any positive law restricting the amount’ of
pecuniary remisal of character; and, where only persons in
the same locelity are penalized, it is not forbidden to imposc a
penalty upon a particular class of persons in a towm, such as those
who have the capacity to pay the fine,

6, We pass now to the consideration of question 'b'. This
fundamental question reises cubsidiary ones which will be stated as
we proceed, It is basic in considering what follows that there is in
the record no allegation of action taken under the remeining articles ()
of the decree (i.c., Articles 2 = 5 inclusive)., It may be remarked
that violations of internmaticnal law do not ordinarily take place
by the mere issuance of a decrec, There must be intermationally
illegal acts -- here illegal 2cts done under color of the 3eyss Inquart
decree, Violatiens must, theréfore, be sought in what was zotually
done under the Seyos Inquart decree,

The first subsidiary question is as follows: May the following
legally be exacted from the populace by a military governor:

i, Porscnal services
ii, Money canmtributions; or
iii. "Contributions in kind"?

These questions are raised by Article 2 of the Seysa Inquart
decree, Article 2 is distinct from Article 1,

"
Article 52 of the Hague Regulations is pertinent to the questions ¢
presented. It reads =2s follows:

Requisitions in kind and servicea shall not be
demanded from municipalities or inhabitants except
for the needs of the army of occupation, They shall
be in proportion to the resources of the country, and
of such 2 nature an fot to involve the inhabitants in
the obligation of taking part in military operations

against their om country,

Such requisitiong and gervices shall only be demanded
on the authority of the comrander in the locality occupicd,

Contributions (i.e., vhat is furnished) in kind shall
as far as possible be paid in cash; if not, o reccipt
shall bLe piven and the poyment of the amount due shall be
mode a3 soon as poasible,







is suggested by the requirement that the monies be
paid into his account, but this fact obviously does
not prove, legally, that he appropriated the money,
However, if it could be shown that, under the guise
of a reprigal, he was in fact enriching himself,
his action would constitute such a viclation of the
laws of war as to constitute a wer crime,
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SECRET.

UNITED NATIONS WAR CRIMES _COMMISSION

COMMITTERE III
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REQUEST BY THE COMMISSION FOkR A LEGAL
O“TNION “AS TO WHETHER CERTAIN ACTS ARE

il .

REPORT by M. de BAER

PRELIMINARY REMARKS

During this war, our ememies have discarded the very

principle of independent courts. In Nazi Germany Jjudges
are expected to mete out "justice" in conformity, not with
their conscience, but with the orders of the Party; if

they do not, they are dismissed. Even the ties which bound
them to the law have been loosened; and this was done, not

to augment their independence, but to make them more
subservient still, by putting them under the obligation to
disregard the law where such disregard is to the interests

of the Party. Ministers of Justice, such as Freister and
Thierack, President Rothenburger of the Hanseatic Court of
Appeal, and Hitler himself have made this abundantly clear

(e £e? Hitlar's speecheg and decrces of March 21st,1942,

2hth April, 1942, 27th August, 1942). Even Gorman law is not
law as we conceive 1t, for the Nazis have, when they still
troubled to kecp up appearances, used law morely to cover,
under a cloak of legality, their worst misdecds; therefore it is
imposelible to consider Nazi Courts in the same light as we
would our own, Neverthulevs, notwithstanding the anpalling
misuse which-has been made of the word "Justice" a.
discrimination should be made between those who can reasonably
be made accountable for their judielal aets and those who
cannot, In view of the absenco of authority which could be
off assistance, and of the fact that the whole matter is
practically unprocedented, it has not been found convenient
to attempt to lay down in this paper manygabstract vrincinles,
The various, sides of each question have been outlined and some
solutions tentatively suggested, illustrated when possible

by conerete cacosz which are bcl ore Committec

I for consideration

A - X

Committece ITI was asked to advise whether any or all




D

o the following cases should be regarded as war crimes:

(a) that the institution of the court was itself
illegal;

(b) that the jurisdiction conferred upon the court was
illegal (e.g. power to impose punishment on
relatives of the accused)} :

(c) that the sentence was in exccss of the legal
maximum, or otherwise illegal;

(d) that the court was directed to function, or did
in fact function, on principles inconsistent
with the fundamental rules of justice,

CiEr

that the \proceedings did not in fact constitute
a trial;

that no proper opportunities for defence were
given to the accused;

that the court was not bound by law but applied
an arbitrary decision of the judges. :

X X X
A, The institution of the court was illegal.

(a) If the Court was inctitubed by a Quisling
Government, the court was illegal by national
law: the acts which it performed were not
lenfcnces at all but arbftrary acts. without any
legal value, Some Quisling Governments have
instituted such courts (e.g., "Volksgerichte" in
Czechoglovakia; Czech case No,116), but, unless
their sentences are, at some future dato, duly
validated, they will rems;in null and void.
Morecover those who have taken part in such acts
may incur criminal prosecution if they can be
indicted before their national ‘courts, but this
iz an internal matter which concerns cach nation
in particular,

If the court was instituted by the occupicr

contrary to international law, the answer is not

80 simple. The Hague Convention TV does not
cxpressly impoce upon the occunior an obligation

to allow the local courts to continue functioning,

but in Article 43 it is stated that the occupier must,
unless absolutely prevented, recpect the laws in
forco of the Country. ! :

From what precedes follovig:=

(1) that local courts cet up by the occupent
under the pretence that they are "national
Courts are without legal oxistence, The
so-called "arbitration courts" which wero
setup by the Germans in Beclgium during the
last war fell under this category; the fact
that their vrocecdings were subsgquontly
validatod docs not preclude that, until such
validation taok placo, all their acts were
null and void. It scems that some of the
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The act of. instituting such a court
iz, in some casos, a usurpation of
sovercignty (war cerimo No.10 in the
1919 list) and it will be for the
Commigsion to decide what will be its
attitude in rospect of such usurpations
in gencral,

X X X

. The jurisdiction conferred upon the court was
illegal.

In this respect it scems that the wora "illegal®
should mean "illegal by the law of nations", which
implhes that such Millegality" would bo of such -

a gross and flagrant nature that it would

revolt any civilised person, If we consider
ingtances which bave boen published during

this war, it seems, from the information which

ie available that some courts have becn given
Jurisdiction to punish by death: o~

(a) accuscd who are and ecannot be otherwise than
innocent of the crime for which they
are sentenced, such as versons who,
at the time when the crime was comnitted,
werc in custody in o gaol or intcrned in
a concontration camp (this nay apply to the
French caso No,.278 where it scems that
J1 so=called terrorists were tricd and
shot for acts in which théy had taken
no part):

(b) porsons whdse guilt has not been proved,
* euch as relatives of men who bave escagped to
Join the Allied Forces, or relatives of
persons convicted of sabotage, etce..;

(¢) persons accused of racial oLfoNces; 0.4,
a Pole for having proposed marriage to a
German girl ("Justice™) - Liborty
publications, »,15),

Other, but similar examples are to be found

among the cases forwarded to this Commicsion: =

(1) German military courts in Luxenburg
(Sondergerichte) have buen given
Jurisdiction to sentence to death young
Luxenburgers who refsed to join the
German Army (easc 25&):

the same "Sondergerichtc" in Luxenburg
secn to kave sentenced to death nersons
who have given shelter to young
Luxemburgers who were cvading military
service in the Gorman Army (casze 256);

in‘Czechoslovakia, Fpank's decree of May
27, 1942, provided the death penalty for
relatives of nersons who had given chelter
to unregistercd Czeche (case llﬁa.

‘v‘!
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A decree¢ onacted on Decemver L4, 1941, signed by
Goering,Frick,, and Lemmers and concerning criminal
procedure against Poles and Jews in the annexed regions
pPuniched with death, among others, thc'following actss

1) utterances inimical to the Germans ;

11)  incitoment to disobedience;

143, lacerating or defacing officinl notices;

iv) damage to German property;, -

v) lowering the prestige of the German
Reich or people (within this section are
included the so~called racial offonces ),

We consider that any Judges who have given offect to
this decree by sentencing to death persons accused of the
above offences have made themselves guilty of a war
crime, .

The sanc applies to the order issued by Daluege in
Bohemia and.Moravia on May 28, 1942 (Czech case 11 )
broviding that any Czech who failed to rogister whould be
liable to capitalpunishment,

It seems that the same should apply also to those
Judges who have carricd out Cohristignsens decrec of
February 25, 1941 (Duteh case 148),

Moreover such decrces are criminal in themsclvese,
provided they have been carried out, and the authors
thereof should not ¢scape punishment.

Another question which can be ‘considerod to come
.under this scction . is raised by the British cases 219 to
255. Hero Italian Military Courts nave lmoosed sentencer
which scem eXcegsive, with the: aggravating circumstances
that, in violation of the Geneva Convention,

(1) the accusea was put on trial without notification
to the protecting power;

(2)‘ tbtreprosentative or the protecting power was
not given an opportunity to attend the hearing
of the caso;

(3) the sentence was not communicated to tho
brotecting nower;

(h) Judiecial Proceedings wore held whereas only a
disciplinary punishment should have been
imposed;

(5) some of the prisoners of war were made to
undergo their sentence in penitentiary
establishments,

The sentences which were imposed varicd between 2
or 3 years and 20 to 30 years imprisonment, as well as

dcath venalty, Although many of the sentences seem to have

been subsequently commutcd there scems to be little
doubt that the Judges of the court igposod excessive
Pcnalties. Tre persons reeponsible for this state of

affairs are not only the officers who ant in the courts

but also the prosecutor and the judiecial officer who
convened the court,

There is another kind of punisbment which is
nanifestly i]lcgnl; it 18 to be foundcin section XIII,
in fine of the Decreoe of November 4, 1941(Poland)the
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sinister meaning of which is clear; "Thc courts may dispense
i?th nunighment and refer the cnsé to the Sccret State Pglico".
1t is the first duty of a Judge to tnkpta decisigg in cacos
ubmitted to him, he must either convict or acquit.
gudges who have Srdered that the accusod be handed pver to

the Gestapo should be treated in the same way as those who
have imposed excessive punisbments.

X X X

D. The Court was directed to function, or did in

faet function, on principles inconsistent with the
fundamsatal rules of Jjustice. ;

(a) Thoere was no trial:

In an order signed by General Dazer on Januwary 12,
1943 (French case 1gl) it is provided that vnersons

found in possession of arms or ammunition can be shot
without a trial as well as any persons who have given
shelter to them. Likewise, in the £§rwcginn case

No.1l31l against Terboven it is stat=d that Norwegians have
been exccuted without a trial.

It hae already been pointed out that it is difficult
to know whether such shooting has been ordered by
administration action or by a court. Whatever the case may
be, the person in authority and the versons yho
composed the court have committed a judiciary nmurder.

(b) There was no defence:

We do not know of any specific cazes during this
war where thc accused was donrived af the right of defence
but it is probable th.t, as the liberation of occupied
countries procceds, many such instances will be recorded.
During the last war, when on July 27, 1516, Captuin Pryatt
was tricd by a German Feldgericht at Bruges, the United
Stontes Ambassador was denied the opportunity to provide
hwim with counsel. At the trial a soldicr who appeared for
. tis defence requested that "the casc be postponed vecause he
ralbe, Radghiew was familiar with international law nor tad any
knovledge of seamanshipe The refusal of the court to
postpons the trial amounted to a denial of defence and
this case has - for this and other reasons - been
considered ar a Jjudicial murder.,

(¢) The Court was not bound by law:

From information which has appeared in the press it
scems that Hitler's decree of August 24, 1942, guve tho
Germans the power to set aside all written law. THis
principle scoems to have been taken over irom another decrec
enacted on Arril 26, 1942. In Junc 1935, parn.2 of the
Penal Code had already been altered to make punishable by
analogy any action deserving punishment according to the
basic intentian of the law and the sound fcoling of the
people ("gcsundem Volksempfinden")., In some dech ¢es, onacted
in occupied countries, it is specificanlly stated that courts
arc allowed to deviate from the law: The Czech case No,1lh
quotes art., 2 of Heydrieh's deccrcc of September 27,1941,
to this c¢ffect, and a somowhat sinmilar vrovision is to be
found in articles 2 and 12 of Goering's decrec of Decomber
ky 1941, against Poles and Jews, -




,@-

In the above cases the persons who imposea
punishment assume the whole responsibility thereof;
the disregard of the fundamental rules of justice
would justify a re-opening of all trials thus conducted
and involves criminal responsibility for the npersons
who have taken part in them., The persons in authority
in whom originated a decrec authorising such
disregard should also be considéred as a criminal on
the princinle that a person who, with intent, provides the
instrument without which the misdecd could not have
becn committed is himself partner in the misdeed.

The question whether those who have carriecd out
any of the sentences described above can be held’
guilty of war crimes is one which is linked up with that
of superior order; it will be for the Commission to \
decide to what extent the principles accented in the
latter connection will apply in the former.

COHCQﬁSZON
[

It is proposed that:

1. WHEREAS the institution of an illegal court may, in
somo case 8 be a war crime, the mere fact of sitting as

a judge in zuch a court should not be considered as a war
crime by international law.

2

(a) sitting in a court upon which jurisdiction has

been 1llegnlly conferred should be considered as

a war crime only when such illegality was of such
a gross and flagrant nature that it would revolt
the consclence of any civilised pereon, or

when it was conferred with a view to compel
inhabitantas to perform acts contrary to the
accepted laws of war;

convening such a court for the above said purpose
is a war crime;

prosccuting persons before such a court is a war
crime;

confefring such Jurisdiction upon a court is n
war crinme; i




Gl o Uunds sycileyy fAtly
5. Impeeing cxcessive penalties/is a war crime in
respect of:=-

(a) the judge who has taken part in the sentence;

#\‘M.‘:{ egpt ld o -
(b) thu;yfllcur who ppeevcu%aﬁ—ﬁhe—eaﬂ&t““zfgz!ﬁawc;ﬁm.ﬂgl

(¢) the autkority who conforred upon the court the
power to impose such penalibos;

(d) in some cases; the officer who conWened the
court,

ks Directing a court to aunction on principles inconsistent
with the funduwmental rules of justice is a war crime.,
Iaking part, in any responsiblc capacity, in the operations
of such 2 court, is also a war crime.

X X X

Committee IT1I therefore rccommends that "judiecianl
nurder" bc addcd to the list of war orimes.




I11/12
15th :"..U{':U.Bt’ 1945.

UNITED NATICNS R CRIMES CO:ISSION

CaZ-ITTEE IIT

ADDITION.AL NOTE ON THE DECISIONS OF THE
POTSD/J. CONVERAINCE AND TH: FROBLEM OF
7R _GRININALS

By Mr, B, SCHELB

Docunent C,14l “vns eirculnted on the day'of the publie~tion of the
Potsd~: decisions in the drily press (Lwsust 5rd, 19&-5) In the neantinc
the Agre.nient dated lugust 8th, 1945, cat"blislun an intcrnationnal
oilitery tribunnl ~nd the Gh'mrtk.r of the tridunnl have been nade public,
("Thl.. Tdiies" of 9’::‘1 ally L[ ..h:t 19 lg.‘j).

This cnlls for the following supplemcnt to the paper G,141,
L,

The Four=Poer .proecient iz the inpleacntation, inter ~lia, of that
paragraph of the Potsdmi report vhich denls 1dth thosc anjor o ‘nr criminnls
vthose erimes have no particul~r loceliz~tion (Doc. C.1i1, I(2)).

11,

Soetion 1 of the .orecient ~nd Scetion 6 of the Charter of the tribunal
contain further expl-nntions of. the notion of ".injor war crinin~1”
within thc acanin: of the lMoscowr Deelar-tion,

Seetion 1 of the .. rceuront qtlpul tes thet it nnlics no difforcnce
h ;ther tlu.y (the orizdnnls) be réeuscd indiviiunlly or in their eapreity
ns neers of organiztions or ,_roupa, or in bothienprcitics, The phrase
"‘."ht..th\.-.[‘ a8 individuals or ns iwnbors of or._..n.,..:-,.uons' is repented in
‘Scetion 6 of'the Charter,

In cnunerating the erines couding: within the jur:L..nct:Lt n of the tribunal,
the Charter (Scction 6), distin uishes betr.en erdiws for vhich there shall
be dnuividuel rosponsibility anl cirdwastonces which cstablich vhat in the
discussions of' the United Nations Var Cri s Cozidssion h-s becn called
"eollcetive responsibility”,

Iniliv:i. lual responsibility cxists for th. thr ¢ zrent cr teprories of
crines agrinst peneo (), war orimes in the narrower sense (t), snd crincs
agrinst hn. anity (o).

The *rlnr.lﬂ of' eolloctive roesponsibility is cstoblished in thoe last
parngroph of Scetion 6 which providcs that ledera, organizors, instigefors
anl acecoiaplices participsting in the foruulntion or ciceution of a camion
plan or conspiracy to cauwt any of the foregding eorirics ~re rosponsible

&

for ~11 acts perfor ol Ly any persons in exccution of such plan,

48 to the r.lation Letiecn "individual responsibilitysnd
"ecollective responsibility" wve have to distinruish nut' v.n "orines ageinst
peneca” on the one honl, ~nd bebreen "wap eriaes’ and Yerdiaes against huansnity"
on the othor,

Aaong: Yeximes ".,"'.i‘ut pence" ,for rhich therc sha » Andiviidual
responsd ..J.l‘ Y, the Chartor entions, intcr alie, © ticipation
in n coion plan or conspirncy for the ncecanlish.unt of any of the fororoin™

: 4 . . . - y







My collcapuc, Dr, Litawski, has dram ny attention to the fact that
prragrmph 5, sccond sentence, of the Political and Economic Principles" agreed
to at Potsdan nay also be interpreted difierently fraa the intcrpretation
I placed on it in C,141, III(4)e.

He thinks that the words "dangerous to the occupation or its
objectives" rcfor not only to "other persons', but also to "Naszi lcaders,
influential N-~zi suprorters and high officials of Nazi organizations and
institutions", the inplication being that the provisions as to inticrnmnent
aprly only to persons dangerous to the occupation or its objectives, i
Be that however it may, the fact remnins that the catcgories 3 and 4 are, to
sone extont at lcast, overlapping and I admit that it was not quite preecise to
identify in Doc, C.141, category 4 wiith the "koy-men" sdthin the meaning
of thc Coiridssion's Koy=nen lists Nos, 7 and 9, '

I nowv submit that the 1ists 7 and 9 comprisc both persons falling
vithin category 3 (persons who have participated in planning snd cnprying
out Nazi cnterprises involving or rosulting in atrocitics or war crimes)
and persons fnlling within eategory 4 (N~zi lead rs, influcntial Nazi
supporters and high officials of Nnzi orgenizations and instfutions).

It remains true that, ~ccording to the Potsdam decision, all persons
listed by the Commidssion ns key=men, foll in onc or the other of the
Potsdrn eatcpgories and.sre to be arrested in execution of the Potsdnn
decision,

The practicnl consequance for the work of the Comxnisaion, if it should
continue preducing"kcy-nen" lists, vould scun to be that in future the
"key-nen" should be divided into two separcte groups, corresponiing to groups
J and 4 of the Potsd~ decisions as nnalysed above, -

Those against vvhom fran their very position therc is a prima fagle:
¢~3¢ that they are responsible for wor crinmes or Nazi cnterprisés involving or
resulting in atrocitics or wer criacs and vho, under the Potsdam decisions,
shall be arrcsted and Lrought to judgicnt, should continue to be listed as
war orininals (A), Thosc against whon there nothing is esteblished but that
thoy were Nazi lead rs, influcntinsl Nnzi supporters and high officials of
Nnzi orgonizations and institutions, should be listed on a separate
"key=men 1ist" (probably "S") as porsons who shnll be arrcsted and intcrned,

A step in this dircotion has alresdy been made by Canadttee I in
authorising the preparation of o list of S,8. personncl,




I1I/1)
Llot August, 1945,

UNITED HNATIONS 'AR RLE ; 1IISSION

COIL ITTES

PRELT{INARY NOTE ON THD LEGAL CONSE U:NCES
OF /DHERENCE TO THS ACREDENT, :STABLISHING
THE INTGRNATIONAL JILIT/RY TRIJUNAL,

By Mr. E, Schwelb

At the umecting lugust, 1945, I was
charged with the piupﬂrﬂtlon of n pnper Sﬂttln out the rights and duties
of states ndhering to the u,rev.-nt of the rour Porers regarding the
estrblishient of ~n internationsl milit-ry tribun~l.

I,

This note hnd tec be propnred independently of the investiz-tions
decided upon Ly Corviittee I1I with o view to ascert~ining the interpretation
11 ced ulor the Agrecnent Ly the British Foreipgn Cffice, by Mr, Tustice

nn. by Professer A. Gros,

The following note is thereforc subject to revision if ~nl -vhen the
information aske: frou the British, ierican ~nd ¥Freoch suthoritics
aentioned +ill be Lefore the Comiittee,

1R
Artlole 5 of the Four Pover Acrecient rewds

"Any Governient of the iinited Notions ity adhere to this
hirezicent by noticc given through the diplonantic chonncl to the
Governient of ‘the United linigon, vho shall inform: the other
signatory ~nd s~dhering Governnicnts of ench such ndherence,"
~shere in the Agrecient ~nd in the ~ttachei Charter the rights ~nd
iutiug flgnln froa the ~dherence to the Agrecient nre deslt with expressly,
It ic ther.fore necesssry to atteupt to extr-et the: froa the indiviiual

provisions scnttered nll over the tiro docuacents,

IIT,

B e e et s

The docuients distinpuish between si ni-tories on the one hand and
adherins Covernuents on the other, (Sec Art, 5 of the \zrcenent ).
The f011'”inf re the rights «nd duties of the sipnntorics as
distinjuishes from merely adherdng Govermients

the necess: steps to make datalned war
ilable, (Art, > of the Arrewicnt,)
terninate the Jprceuent, (Cxrt., 7 of the igrecnent,)
rpoint nenbers nnd slternntes of the tribunel.,
-rh xtnr.ﬁ
stablish othor tribun-ls, (.rt, 5 of ‘he Churter),
orin: inlavidurls to trinl for nubership in
op oerganisntions sni the duty to pive appropriate
icn of the tribun-l., (..rt » the Chorter,

Ko Py
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ASECRET 1II/1,=A.
2,rd .lu,guat, 191#50

UNITED N'TIONS "R CRIMES COM ISSION

COMMITTEE IIX

_m ﬂ 70 THE PRLIONARY NOTE CN
CQUENCES OF .\DHZRENCE TO

;H* FOUR ;r_m:n AGRE L.BNT,

(By lir, E, Schrelb)

In preparation of the mecting of Caxnittee III to be held on
Fridey 24th August, 1945, I had the op; 3ort:un:lty of disoussing the
prper III/1, vith the icting Chairman (Mr, '7old) and vith M jor
Prlmstrén, © 48 a result the following au.litioml rennrks nre herewith
placed before the Comdittee

I.

If the Cordttee should decide that a recatriendation to the
Governnents is to be made to ~dhere to the Jlgreement, 4t would be
ugeful to quote ~lso:

a) Art, 4 of the lgreement according to which nothing in the Agreement
shell prejudice the provisions cstablished by the loscow Declaration
concerning the return of ar eriincls to the countrics vhare they
corriitted their orines,

b) Art, 6 of the Azrecuient vhich is to the effect that nothing in the
Agreeanicnt shall prejudice the jurisdiction or the povers of any mtional
or occupation court established or to be established in any Allied
territory or in Gemicny for the trizl of war criminals,

c) Art. 15, lnst parsgraph,of the Charter vhich says that it is
understood that no vd tnese or Defeniont detnined by any Signntory shall
be tolicn out of the possession of thet Signatory without its aszent,
This =spplies, uf coursze, still morc, to an cdherent Governiient,

11,

The Preamble to the Agrecrint 'hich wns not available to sn when
I wroto Doo. III/15 (it vas not reproduced in The Tiacs) expressly
states that the Signotories nrec "octing in the intcrests of all the
United N-tions," This is an cxpress cunfiruation of the negutiorum
Lestig cunstruction subndtted in parayraph VII of Doc, IIL

II1,

The Preaaible ~1su exprescly defines the notion "the Sign-tories”
28 the four Puvers concluding the Agrecnent, vhieh ~re, therefore,
Jdistinpuished from mere ~lhercnt Govermncnts,

The word "Shignotory" =hou1._l in sceurdiancc ith the te:t containcd
in the White P-per Cnd, 6668 Le throughout the Doe, ITi/l. spelt
with o enpltnl S,













Ly

in Moravia-Silesia, The following Extraordinary Peoplc's Courts had
alrcady been estoblished by 3lst <ugust 1945: Praguc, C,Buddjovice,
Hradee Krdlové, Kutnd Hora, Pisck, Plzedl (Pilscn), Brno, Moravska
Ostrava, Trcbid, Uherské Hradist&, The following two courts had
already conducted trials prior to 3lst August 1945: Brno and Uherské
Hradit¥, The establishment of the other courts is, I was told, &
natter of a few days; the professional chairmen and the jurors have
cither alrcady been appointed or are their appointments immdnent,

The Zxtraordinary People's Court in Brno had dealt with 72 cascs
by 3lst sugust 1945, It passed five death sentenecs, the other
prisoners werc awarded sentences of herd labour ranging from two years
to 1ifc imprisonment, The most frequent crimc sofar dealt with by the
people's courts is the erime of denunciation to the occupation
authoritics, The death scntences have only been passed in such cascs
vhere the denunciation had caused the decath of Czechoslovek patriots,

The triels before the Extraordinary People's Court in Praguc, will,
according to the information given to me, start on Wedncaday 5th Aoptem.—
ber, 1945, %

There has, so far, been no trial for a war crime in the narrower
sense (violations of the laws or customs of war,).

The former Ggrman Minister of State, Karl Herman Frank has been
handed over to the Czechosloval: judicial authorities by the American
military authorities., He is now in the court.prison of the Criminal
Court in Praguc, the warrent for his arrcst and for keeping him under
arrest until trial having been made by the competent jlge d'instruction
of the Criminal Court im Prague, All provisions of the prison
repgulations made for the benefit of prisoners arc being appliced to hin,
His trial will not start before October 1945,

X The first trial conducted tcforc the Extraordinary People's Court
in Praguc woas that against Pr-~fessor PFITZNER, a former follower of
Konrad Henlein who, during the CGormon occupation, had becn acting mayor
of Prague, He was condenncd to death and hanged, (The Tinmes,

7th Scptember, 1945.)
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. ariscs vhether the erininality is cancelled by provisions of
Internations law, This question rust obviously be answered in the
ncgative, because the Hague Regulctions definitely forbid such
interference on the part of the occupant,

It is the duty of belligerent ococupants to respeet, unless cbsolutely
prevented, the laws in force in the country (Art. 43 of the Hague
Regulations), Inter alia, fexdly honour and righte and individual life

‘rmst be rcspected (Art, 46). The right of a child to be educated in his
om native languapge fells certainly within the rights protected by
irticle 46 ("individual 1life"). Under Art,56, the property of
institutions dedicated to cducation is privileged,: If the Hague
Reguletions afford particular protection to school l’%&h it is
certainly not too rmch to say that they thercby &lso protection
for what is going to be donc within thosc protected buildings, It
would gertainly be a mistakcn interpretation of the Hague Regulations
to su{poac that while the use of Yugoslav school buyildings for
Yugoslav ghildren is safc-puarded, it should be left to the unfottered
d%scrgzion of the occupant to repiaco Yugoslav educotion by Italian
ecueca Qn. ¥

It is thc rationsle of Art., 56 to protect spiritual values, 4nd
in order to afford this protection to spiritunl valucs the provision
protects the property of institutions dedicated to public worship,
charity, education, scicnce end art cs a meons to a certein end:  to
meke public worship, charity, cducation, science and ort possible even
under belligercnt occupation, I the belligerent occupant rust not
confiscate, seig:, destroy, or wilfully demage the property of
cducationnl instifutions, he is the less cntitled to interforc with tho
spiritual and intellectual lifc of the schools, the only possible
}_egitimatc cxception being considerations of the safety of the occupying

orces,

XII. What has bcen said so far concerns the problem as a-general
proposition only, It is a differcnt question to decide to what extent
there is in thec charge No, 1434 & prima facie case against the four
persons whose listing is proposcd by the Yugeslav National Office,

In the casc of Nicoletti (No,20) who is described as Educational
Trustec, it apsears that hc wes a kind of Carmissioner in chargeof the
administration and Italianisation of the schools in the district, In
his case it seems to be conceivable to fasten upon him the individual
responsibility for the whole Italianisation seheme, The case of the

three other prraons who were mainly teaching personnel, secns prima
facic to be diffeerent,




II1/16,
22nd September 1945,

UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE ITI,

Report on the Czechoslovak Case No.26 (Sepp Dietz) referred to Committec 192 5

By the Sceretary of Committec IIT,

On the 22nd February 1942, the Czechoslovak National Off'ice presented
to the Commission a charge against Cepo Diectz, SS-Standartenfuehrer and
CiOs of the 52nd SS Bamner, Krems on the Danube, Austria,

-

In this charge, Sepp Dietz was accused of having, at the beginning of
March 1939, invaded with a agroup of selected 8,8, men, Czechoslovak terri-
tory from Austria and having, in the Moravian tovm of Jihlava, provoked
clashes with members of the Ozechoslovak Statc police and with the loecal
Czech population, During these clashes, Czech peorle as well as rembers
of the Qzechoslovak State poldce were massacred and a nurber of DErsons were
killed and seriously wounded, It was further stated in the "Particulars
of Alleged Crime" that shortly before 15th Marca 1939, armed raids on
C .choslovak tergitory were nade by German SS forces, The purposc of these
ruids was to provoke clashcs with the Czschoslovak popaleiion and vith the
Czechoslovak police organs, Thesc instances viere welcome to the German
propoganda service in whose interest they had to be manufoctured,

Cormittee I dccided on 1lst karch 1944 to put the accused on list B 2,

On 19th Septenber 194L, the casc was again considered by Cormittec I end
it was decided to leave the acgused for the present on Idst B.

In Scptember, 1945, the Czechoslovek Mational Office prescntcd an
addenduni to the original charge, pointing out that the nrinciples along
wich Committec I acts have been modificd, Therefore, the reconsideration
¢f this case was provosed, The gddendun refers to a declaration by the
President of the Czechoslovak Republic to the offect that Czechoslovakie
considered herself in a statc of wor with Germany since September 1938.

For this reason, the offcnces with vhich Sepp Dietz is charged are deemed

to be war crimes. The addendum gocs on to cite Article 6 () and (e) of
the Charter of the International Militexry Tribunal, vhich, according to the
subnidssion, makes it quite clear thot offences of this cheracter fall within
the scope of the retributive action of the United Nations, As the major
woy criminals arc to be punished for such offences it may be appropriate to
punish subordinatc eriminals as well,

Corznittce I considercd this charge in its meeting of 12th September
1945 and decided to adjourn it for further consideration until 19th September
1945,

From the enclosed minutes of the necting held on 19th Septerber
(No.jl, pages 2 and 3) it will be seen that the cpinion of members of
Cormittec I on this case was divided and that it vme decided to refer the
cuestion to Corvidttee III.

1 Enclosurec,
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eduertion, scicnce and -rt, historic nonuments and works of secicnec and
arte It ie the rationale of .rt,56 to roteet spiritunl values, In
affording arctceticon, c,n~ 1c school buildines, the Horue Rerulations
1wly the srotection of what is noins to be done within these wrotected
buildives, It would ctrt dnly be o rdstalen interpretation of the
‘P ut Reruletions to suoosc that while the use of school buildings for
‘vren of the inhabitants of cecunica Lgr“llorv is eofeuorded, it
c';r L be left to the unfltterca deeercetion of the occunnt te renlace
1 cducation by ¢lucntion of his owm choosing, Iff the
ellizerent oceupont rust not conflsecnte, pedze, ¢ sf‘**v or will vlJy
dcmape the sromerty of odueational "nd scicntific 'ﬂ‘tltutlons, he is
the lcss U}tLan.tf apply foree in interfc v:\ with the spiritual
nd ihtulltctl’l lifec of such in ﬁﬂtmuaxn., nly possible legitiuate
exception being eensiderctions of thoe ofoty 1¢ occunying force,
The question of the erindinel licbility of jarticular individuals
charged with taking sart in such cr$1iﬂfl :ﬁlicy of denationalisation

‘mst, of coursc, be decided in cach iné lividual case on its own ierits,




11117 (1)

27th Septcmber 1945,

UNITED NATIONS WAR CRIMES COMMISSION,

‘ Draf't Report of Comsaittce IIT on Crininality of Attcmpts to Denation-
alise the Inhabitants of Occupicd Territory,

(Paregraphs I, III, IV, V and VI of Doc,II1/17 redrafted according to
the discussion held on 25th Scptember 1945.)

By the .cerctary to Cormittcc ) g

Paragravh T,

In connection with the Yugoslav charge No,1434, accusing, inter alia
four Italians of the wor erine of "attc: pts to denstionalise the inhabitants
of occupied territory", doubt arosc in Corpdttec T e ther or not to list the
four persons as wor erininals, Cormittee I thereforc deecided to put the
question before Comittee IIT and to adjourn the case as far as these four
ecusca were conecrncd,

Pareoravh II,

No Change (sec Doc,III/17.)

Peragraph III,

Under tradition:l Intcrnational law, no distinction has becn made
betwecn acts constituting merc contraventions of intcrnational agrcenents
and acts corresponding to what is usually deseribed as "eivilian wrongs" or
"torts" on the onc hand, and offences corrcsponding tp erinces in national
(.-;unicipc;l) law which iwet be regarded s condermed by the comion conscience

of wonkind ond cell for individual punishrent of tie perpetrators, on the other,

Paragranh IV, T

.

At a stage in the developmont of Intcrnational 1aw when the pringiple of
individual responsibility’ is gencrally reecognisced, a doctrine which does not
distinguish between crinmcs in the sense of eriminal lazz, and nerc civil or
adrinistrative wrongs, rmst be considered as obsolete in International lew
to the sane extent that it has been obsolete in the munieipal law of eiviliscd
states for hundreds of years,

In the view of Committec III, it is, thercfore, neccssary to draw a
line of delimitation between mere contraveniions of agrcements as acts -
corrcsponding to eivil wrongs and breach of contract, :nd offences for which
individual punishment is to be awvarded,

Paragravh V,

Cormittee IIT is of the opinion that such offcnces against International
low cs ore eriminel in the ordinary accepted scnse of fundsneptal rules of
warfarce ond of the gencral vrinciples of eriminal law, by reason e thecir
acinousness, their brutality, their ruthless disrcgord of the sanctity of
numan life and personality or their wanton intorfercnee with rights or
property unrclated to rcasonably conceived rcouircments of milltary necessity,
should be punished as war ecrines,




|-|2-.
Par oh

Under denationalisation in the scnse of & ériminel policy, Comnittce III
understands the policy of an occupant aiming at depriving the inhebitants of
the occupicd territory of their national characteristics or transforming the
cthnological character of the region, particulerly by means of':

closing the universitics, sccondary and othcr schools of the occupied territory
ané/or their supersession by cducational institutes of the oceupying
nation and lungut.gc' interference vith the methods of cducationg
conpulsory cduention in the language of the occupant;

the deportation of children to the oecupving country for the purpose of
cducating them in the language and the spiritual atiwsphere of the
occcupant;

thc ban on the using of the national langusge in schools, strects and nu'blic
places;

the-ben on the national press and on the printing and distributing of books a |

- in thc language of thc occupied rcgion;

the rcnoval of national symbols and nancs, both pcrqoml and geographical;
interference with rcligious scrvices as far as they have o national pcouliarity,

atterpts to disintegratc the nation by abusing regional dlffcmmos and :
peeuliaritics and creating artificial minorities,

Denationalisation inthe wider sense would also comprise such activities
as:

the cxtermination of the intellectual class, teking pecople from the.
profcssions and sending then to unskilled labour; f

corpulsory or automatic granting of the r:it:i.zcnship_ of the occupying Power;
irmposing the duty of swearing the*oath of allegioncc to the occupant;

the introduction of the administrative and judicial systen of the occupying Q—-'
Power, the impowition of jts financial, ccononic and lebour administra-
tion, the occupation of rnistrative offices by nationals of thc
occupying Power:
corpulsion to join organisations ond associations of .the occupying ower,
colonisation of the occupicd territory by nationals of the occupant,
exploitation and pillage of economic roesources, confiscation of cconoinic

enterprises, permeation of the ccononic lifc through the occupying State
or individuals of the nationality of thc occupant,

Many of* the activitics mentioned herc will, of coursc, fall also under
othcer headinge of the list of war crimes, ¢,g. systematic tcrrordsm, deporta-
tion of civilians, usurpation of sovercignty during military occupation,
rillage, confiscation of property, and others,

Paragraphs VII, VIII and IX,

Sce Doe, III/17,




1I7/18,
28th Scptember 1945,

UNITED NATIONS WAR CRIMES COMMISSION,

COMMITIEE III,

WAR CRIMES L& REPORTING,

Notes by the Secrctary of ConridtteclII,

The Judge ..dvocate General's Departrent has sent to the Rescarch
Office of the Unitcd Nations ‘ar Crimcs Corriission the transeript of the
first thrcc days of the Lincburg trial ond promiscd to send copics of the
trenscript from tine to tinc,

I have been studying the tronseript so far rcecived, It contoains o
great deal of informntion which naturally has not been reported in the daily
prcss, It is particularly questions of international law and of procedurc
vhich are of great intercet to merbers of the Cormission and to the National
Offices whioh have becn dealt with cven in the beginning stage of the trial,
without being reported in the press, he copying and Roncoing of the whole
transeript does not scem to be technienlly possible, but on the other hand
it would not be adequatc if. this volucble information reinined only in the
filcs of the Cormiission, ’

I thercforc proposc thoat a report on the Belsen tricl (ond similer
rcports on other trials to be conducted in the future, including trials
which vill take placc before the Intcrnational Military Tribunal) should be
issucd by Cormittec III for the informotion of the Cormission and the
National Offices,

In casc this preoposal should be agrceable to Committee III, I should
preperc, as a sample for this kind of rcporting, a rcport on the Belsen
trial or on that part of it, thc¢ transcript of which will be available at
the time, In this rcoort I proposc to deal nainly with the legal questions
involved, lecaving the fact finding aspcet to a later date,

In order to illustrate the kind of reporting I propose, which, in ny
view, falls within the jurisdiction of Cormittec III, I would like to point
out that very interesting discussions and incidental decisions of the court
have taken place, c.g. with regerd to Regulation 8, "nragroph 2 of the.
"Regulations for the Trial of ¥Wer Criminals" mede by Royal Warrant on the
14th June 1945 (sce Docl.C,131) which reads as follows:

" Where therc is cvidonce that a war crime has bedn the result of
concerted action upon the part of a unit or group of nen, then
cvidence given upon any charge rclating to that erime ogainst any
member of such unit or group may be received os prinma faoeic
cvidence of the responsibility of cach nembor of that unit or
group for the crime, "

This rcgulation hag been armended by Royal Warrant, dated 4th fugust
1945, by the addition of thc follcwing provision:

" In any such case all or any nerbers of any such upit or group nay be
charged and tried Jointly in rcspeet of any such wor crime and no
application by any of thoam to be tried scparately shall be allowed
by the Court, "
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inmother intercsting legal point raiscd in the initial stage of the
Lncburg trial was the question of the jurisdiction of -the court,
particularly thc fact that Great Britain has assumed jurisdiction on
behalf of all the other allied nations whosc nationals have been the
victims of the crimes cormitted in Belsen and Auschwitz.

With regard to this, the public prosceutor has stated, inter alia,
that Britain has accepted the responsibility of that trial with the
concurrence of the United Notions War Crines Corryission on vhich all those
nationalities arc represented and observers have been invited from cach
of thc countriecs who had nationals in these carps,




II1/19.
6th October 1945,

UNITED NATIONS UiAR CRIMES COMIISSION,

COMLITTEE IIT,

WAR (RIMES LAV REPORTING
LW REPORTS SERIES NO.1,

Notc by the Scerctary to Cormittec I1I

In cxceution of the decision of Comriittec IIT taken on
2né October, I have preporcd the report on the logal points
which have ariscn in fhat part of the Lincburg trial, the
transeript of wahich is alrcady available to the Cormission
(the first seven days),

I am eirculating the report to members of Comadttce III.
When opreed to by Cormittee III, it 411 be sent, with
alterations if necessary, to the merbers of the Camission
and to the National Offices.




LAY REPORTS SERIES
No,1, ’

5th Octocber 1945,
UNITED NATIONS WAR Cm_]l__ﬂSS COMIISSION,

COMUITTEE ILI,

THE TRIAL AGAINST .KRAMER AND L) OTHERS,
Part I, covering the first seven days of the
trial, Septerber 17th to 24th,1945, inclusive,

The following is the first of a series of repvorts on trials of War
Criminals, This series is concerned, not so ruch with the actual
facts discloscd and found in the trials, but with questions of
procedure and substantive law which were discussed and decided.

In view of the long duration of many of these trizcls, &nd particu-
larly of the one which is the subject of this first report, these
notes arc being ritten at & time when the trial is still in
progress and vhen it is not »ossible %o know or to judge which
inf'luence, if any, the individual preliminary discussions and
decisions will eventually have on the result of the trial, For
these reasons it is also.not possible to arrange the report
systematically, The material of this rcoort is arranged in
chronological order, i.,c, in the order in which the particular
problems arose in the actual procedure,

TheLaw Report Series is not being issued in order to fulfil the
Conmission's task to produce and publish reports on war crimes,
i.e, docunmented studies incorporating the results of trials,

This larger task rmst wait until the main trizls have been conclu-
ded and thc material is available, though there is no reason vy
the preparatery work should not start forthwith,

The aim of the present serics is norc modest: it ds its purvose to
inform the members of the Comnission and the National Off'ices with
the least possible delay of the legal points of interest which
have arisen during the friols,

The report on the Léncburg trial is bascd on the transcripts sent
to the Rescarch Of”_..c of the United Nations War Crimes Comnission
by the Jydae Advecate General's Department,

APPLICATION BY THI DIFENCE FOR AN
EXPERT ON IINTERNATIONAL Laly

On the first day of thc trial (17th wegntember 1945) one of the
defending counsel rcveated a request made previously in writing to the
effcet that the defending officers be allowed to seck the scrvices of a
British cxpert on Ipternational Iaw and olso a Belgian expert, The
defence applied for Professor Lauterpacht of Cambridge University or,
failing hinm, for Profcssor Brierley of Oxford University. The
spokesman of the defending officers said th:t they found themselves in
a considerable difficulty inthat between them they had very slight
knowledge of international laii, It epocarcd to them that there werc
some points of international law which arosc in this casc and they did
not know wherce they werce beccusce ghey had not sufficient knowledpge to
apply their minds to the voints, The defending officers! point was
thet they would like to atteck the charge shoet but that they could not
do it until they had had export advice,

Under Rule 32 of the wules of Procedurc, 1926, which, under Regulation
3, made by Royal Werrant, A,0.81-1945, also applics in Military Courts for
the trial of war criminels (scc Doe. C,131) the accused, when required to
nlcad to any charge, nay objeet to the charge on the grounds that it does
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prosceutor referrced to Taragrophs 44l and followring of chepter XIV of
the "British Manuel",  The prosceutor further quoted this sentenoe
from an article by Professor Bricrley: '

" Most of the difficulty disappears if we inagine the sort of
question which the court will have to answer, Can this
killing which would normelly be rurder, this injury which
would normnlly be unlavwful wounding, this toking of property
which would normally be theft, be justificd as an act of war?
If not, it will be a war crime, "

As to the faet that Britain hae assumed jurisdiction, the
prosecutor said the following:

" The persons who the Prosccution allepge suf'fered these injuries
who were killed, who were ill=treated, come from ten different
nationalities, Britain Las aceepted the rosponsibility of
this trial, beeausc it in quite irpopsible to form a Court and
to earry on a trial iIf ¢ 11 ther. nationalities  are in fact
represcnted, and as britain is the country vhich is controlling
this zone of Guitwny, and vhich holds these accused, Britoin
has aceepted the responsibility of that tricl with the con-
currenee of 1. Unite@ Netions War Crimes Commission on which
ell. these nationalities are represented, and obscrvers have
been invitel Jrom each of the countries who have Nationals in
this carm,

It is not proposcd to set (ut 'cre in detail the concrete charges
swmariscd in the preeceutor's opening speeeh, It may be sufficient
te state thet the prosecutor annbuneced that he would ask the court to
say that the condit’.ms which swre found in Belsenand the conditions
in fuschwitz wwmre brought cbout not only by eriminal negleet, but that
they were caused by Jclibordte storvation and ill=trcatment, with the
malicious Imovledge that they rust cause death and lasting physical
injury. In rcapoet of wuschiitz, the prosecution will aks the court
to say, in addition, that thurc was deliberate killing of thousands of
people and probably of nillions of pcople, quite deliberate, cold
blooded extermination of millions of poople in that camp, and that each
of the accusca whe was scrving' at suschwitz and is charged in the
sccond churge, had tucle sharc in this joint endeavoun in this group of
persons whe were carrying out this policy of deliberate extermination,

I respeet of Boloen there will not be an allegation that there was
a one chomber or thoet orsons were herded by their thousands to their
death Lut tixre will be the allepation that by the trecatment that veas
given te the men »t belsc. every member of the staff at Belsen bore
their sharce in thot treatient which they knew was causing and vould
contimic to cause death and injury. The nrosecutor would ask the
court to wview the cvidence as . whole and to say that each st bear
his responsibility not only for the c.ctions of his own hand, but for
the aetionn of this erdminal gong who were working together,
hovertheless, loct there should be the slightest shadow of doubt, no
pecirson hos Lecn Trought before this court against vhom the prosccution
will not priduce some evidence of personal acts of zetive and deliberate
cruelty and, in mhny cascs, of individual murder,

OUTLINE OF THE TRIAL.,

The prosccutor proposcd the folloving arrangeient of the evidence
for the prosccution:
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of judges cof faect, we will ignore them, althouch in our copncity of
Judges of lew we rust consider them first," .

Onc of the paregraphs objeceted to wms left out on the advice of the
Judre -.dvocate vho remarked thet the moan sweearing this affidavit wes
going rather outside his provincc, 4s to the two remnining paragrophs,
the court decided that the folloving sentences should not be put in:
“In short such orders zund thc corrying 'ut of such orders was mass mrdor“
and "and his accomplices in mass rurder,'

THE BELSEN PIIM A5 EVIDSNCE,

On 20th Septomber, the i“l"z of thc secnes vhich werce found ot Belsen
wasshown to the couwrt, Techniically the filnm was an exhibit to an
affidavit (made by merbers of thc Arimy Film and “notographic Unit,) stating
thet they photoprashed scencs at the canp, that they had sech the
einematographic film fron the negatives of the photographs taken by then,
and thet the film negatives were copics of the film taken by theme No
difficulties f'rom the procedural point of view arose with regard to
linking up the film as actually shown, with the affidavit,

THE QUESTION OF TRANSL.ATIONS,

At the beginning of the interropetion of one of the witnesses for
the prosecution, Dr,Ada Bimko, the Polish defending officer said that if
the witness gave cvidence in German, he would not require it to be trans-
lated into “olish, :

The Jud"c o~dvocate felt bound to advisc the court that in his view,
in this particulir kind of court, the accused must hecar the evidence in
the lanfuage which they could undc.r stond,  Counscl cannot possibly kmow
how to ecross-cxanine cxcl,pt,_ on instruction :nd his instructions must
necessarily be according to'%vidence, The Judge «+dvocate advised the
court that he did not think that anybody should waive the rights of a
person vhe does not understand the languapge vinen serious accusations of
fact are being made against an accuscd, He added that thedfending
off'icers were no doubt endecvouring te shorten the proccedings but he

gy thought it would be wwonz in lew,

The court conferred ond deeided that the cvidence rust be translated
into "olish so that the Polish accused ",LJL undarql'nd excepting in any
such casc here a pc_r* iculer writness is callced to make a specific accusa-
tion against onc or twe of the Germon accusced, where there is no question
of that witness raising any point at ¢ L‘._J..J'.u.,'t the Polish accused, but
in cases wnere the Polish sccuscd may b., implicatcd by the witness, then
the evidence must be trenslatced into “olish,

XII1, CROSS EXUMIN.TION OF THE TITNESS
Dr, #DA4 BIMKO, ’

The proccdure in cross oxamining witnesses having becn much discusscd,
the following are seme exarples of the cross exemination of: the prosecution
witness, Dr, Bimko:

a)"™MAJOR CRANFIELD: Do you meen to swear that during the fiftcen months you

wore ot usohits apart from the gypsics no person other than a Jew was
scnt to the gas chuonber? A, 11'(.::..

Qs I suggest to you that that statement is guite untrue, What do you say
to that? A, I have sworn at the very beginning that I shall say nothing

but the truth and I am very astonished if I :n approached now to be lying. "
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the wvitnesscs were arrcsted, It does not forn part of e¢ither charge
against the recused ~nd it may tend to prejudice the accused.

Thd Judge .dveeniy said that the Court may hear evidence that
sonc of thesc intcrnees werce ceriminal and the court should know if it
hoes todtest the credibility or assess the weight to be attdched to a
witness's evidence, the reason why shewns put into a concentration
camp, The Judge Advoeate, thereforc, advised the court that that
question was not introduced for the vurposc of projudice, but was
properly placcd before the Court in order to assist it whon teking
intc account whet weight it attaches to the witness's testimony, The
vresident ruled thet the vrosccutor was perfeetly entitled to put that

2

question for the reasons the Judge ddvocate had pointed out,

(7o B: Continued,)
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I11/20.
20th October 1945.

UNITED NLTIONS AR CRIMES COMMISSION.

COMC ITTEE III.

The Czechoslovak Case No.26 (Sepp Dietz) refcrred to Committee III.

Result of the discussion in Comnittee III held on 9th October 1945.
Swarrized by thu Seerctary to Corr.itteo IIT,

I. Tie Charter of the Intcernotionnl Military Tribunal is not only an
indictment, but on Internationnl agrcement “constitutif de droit'.

8 All crines mentioned in Article 6 of ‘the Chaprter (inclwling
paragraphs (a) and (¢) are war crimes in the wider sense.

III. Crimes azainst humnity comndtted against zllicd nationals or on
2llicd territory are not esscntially difiercnt from violations of the
laws an@ eustoms of wer. (Provosition by Dr. Mayr-Harting.)

Altcrnative:

Crimes npainst hwmuty arc not csscntially different from
violations of the lavs and custons of wer. (Proposition by Dr. Zivkovié)

Iv. . Persons charged with such erimcs arc, thercfore, to be listed as
war eriminals and to be¢ surrcndered to the allied State on the
territory of which or against the nitionclsof which they have committed

thoir erimes.  (Proposition by Dr. Mayr-ilarting.)
Altornetive: (In onse Dr. Zivkovié's proposition is adopted)

Persons eharsod with such erimes are, thereforc, to be listed by
the United Netions War Crines Comidssion. It is for Comrdttee I to' mke
nroposnls as to the proccdure to be applied in such oases.

V. All wvar orimcs in the wider sensc, comprising all three groups
mentioned in Article 6, (2), (b) '1";1 (c) of the Charter, fall within
the terms of refurence of the United Notions War Crimes Commissicn.

Alternative:

The United Notions Wor G:-irk..., Cun.ai sion should ask for an
cxtension of their torms of refl include crires against hwnanity.
(Alternative sugiestion by M. Stevrov ...ulo.;.)

VI. The “orimes oypninst hwmnity' are covered by the Commission's
vorxing list of Yinr Crimes. (Doe. C.l. i

VIL The exdisting arroncecnts of the cllicd mdlitary nuthoritics do

not provide for the handing over of criminals other than wer criminals,
Nor are, in cases likc thnt of Sepp Diets, uxtradition treatics
applicable even il congldercd ag continuin: in force towards the Control
Council, because the cxtracition trentics concluded by Czechoslovakin
did not provide for the citradition Ly the contracting parties, of their
wm citizens. (Proposition by Dr. Moyr-Harting.)
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VIII. The crime hes been corvdited by thesecused in circunstances
corresponding to wer (o fight between amed fornations of different
nntions,) (Propasition by Dr, Schraa-Nielsen,)

- - = -

Note by the Secrctery to Cormittee ITI,

1) The stotenent that Article 6 of the Charter is
Toonstitutif de droit" irmlies the assertion that it
ig o piece of retrospective criminal legislation,

Tt is submitted thet it is controversial whether this
really is the casze, Mr, AJLTTilding=~thite in an
article "Pynisiing Wer Oriminals: That is the
Applicalie Lew?" published in the Law Journal of 13th
Ootober 1945, cores to the conclusion that Apticle 6
of the Charter'docs not noke new law, Cf, also the
discussion cround Sir Arnold MeNair's poper Cul3
concerning the erimc of aggressive war, It could be
sadld that the Apreenent of 8th Auvgust is e¢ither
"oonstitutif de droit" or declaratory of exieting
law,

2) Corziittee III should also express its opirdon
regording the »noint raised by Coi: iander MOUTCN, that
irticle 6 is only = provision de:ling writh the

jurisdiction of the Internstional iilitery Tribunal,
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Persons chorged vwith crines cgoinst humanity cormitted
ageinst allied nationals or on nllied territory should
be listed by the United Notions Var Crimes Comnission
and surpendered to the [1lied Govermment concerned, |

Sormittee IIT recommends thoat Sepp Dietz be listed as
a wor criminal, provided the facts are considered _
sufficlent to establish a prima facie case,vwhich is a
question for Camdtteo I to do cide,

/
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VII. What has been said in paragraphs IV and V, is particularly true of
cerines against hunanity committed,like the crimes dealt with in the present
case, ogainst alliecd nationals or on allied territory, These arc, both
in substonce ond in procedurc, not esscentially different from violations
of the laws and custors of war, No new machinery or procedure is neceded
in order to deal with theom, if thcey arc trcated in the semc way os
violations of the laws or customs of war, Neither a new proccdurc of
the Cormission nor new arrangements rcegerding surrender and trial are
necessary. 411l war crimes in the wider sense are covercd by the
Cormission's working list of war crimes, (Doc.C.l,)

VIII, If thc proccdurc of the United Nations JJar Crincs Commission were not
nade available for the listing of persons cccused of crimes against
humanity cormitted against allicd nationals or on allied territory, no
nochinery for detaining them would be in existence.s The arrangcments
nede by the 2llicd military authoritics do not provide for the handing
over of criminals other than war criminels, Nor arc, in cases like that
of Sepp Dictz, extradition treatics applicable even if considered as
continuing in force towords the Control Council for Germany, because
the extradition treaties concluded, c.g, by Czechuslovakia did not provide
for the cxtradition by the contracting parties, of their ovn citizens,

Crircs against humanity, as defined in paragreph (c) of the
irticle 6 of the Cherter of the International Military Tribunal, should
be considered as war crimes in the same way as violations of the laws
and custons of war, as defincd in paragraoh (b) of that article.

Persons charged with crimes against humanity committed against
allicd nationals or on 2llicd territory should bc listed by the United
Nations Var Crimes Cormiission and surrendered to the /llied Govermnment
conccrned,




II1/22,
26th Noveriber 1945,

UNITED NATIONS W.R CRIMES COMMISSION,

COMAITTEE ITI,

Survey of FBuropean Armistice Conventions and Surrender
Docunents,
Provisions concerning Var ‘Crininals,

Compiled by the Secretary to Cormittee IIT,

1. GERMANY,

a) Unconditional Surrender of German and Italian Forces at Caserta,
2nd May 1945, Comrmuniqué of Allied Foree Headquarters, Mediterranean.
dmerican Journal of International Law, Vol,39, Supplement page 168,

Unconditional Surrender of Cerman Forccs ot Rheins, 8th May 1945,
ibid, page 169,

.Unconéditional Surrender of German Foree at Berlin, 9th May 1945,
ibid, page 170.

Declaration regarding the defeat of Germany and the assumption of
supreme authority with respect to Germany, 5th June 1945,

(Germany No.1 (1945) Cnd.6648, ( H.M.Stationery Office),

Jepartnent of State Bulletin, Vol.XII, No,31l,

Reprinted in imcrican Journal of International Law, ibid, page 171, )

Article 11:

(a) The Principal Nazi leaders as specified by the /llied
Representatives, and all persons fron time to time naomed or designated
by rank, office or employment by the Allied Representatives as being
suspected of having cormitted, ordered or sbetted war crines or
analogous offences, will be apprehended and surrendered to the Allied
Representatives,

(b) The same will apply in the case of any national of any of the
United Nations who is alleged to have comrdtted an offence against his
national law, and who.may at any time be named or designated by rank,
office or employment by the Allied Representatives,

(¢) The German authorities and people will comply with any instruc-
tions given by the L1lliecd Representatives for the apprehension and
swrender of such persons,

2, ITALY,

a) Conditions of Armistice signe®l on 3rd Septerber 1943.

@taly Mol (1945) @ma, 6693, H,M.Stationery Office.)

Additional Conditions signed@ on 29th September 1943, at Malta,
Instrument of Surrender of Italy,
i'hi('l, Nf:.?.




Article 29:

Benito Mussolini, his chief Fascist associatcs and all persons
suspected of having committed war crimes or analogous offences whose
names eppear on lists fo be communicated by the United Nations will
forthwith be apprchended and surrendered into the hands of the United
Nations, .iny instructions given by the United Nations for this
purpose will be complied with,

¢) Protocol signed at Brindisi on 9th Noverber 1943, amending the
Additional Conditions.
(ibid No,4.)
The title of the document signed at Malta on the 29th September
1943 (supra b.) changed to "additional conditions of irmistice with

Italy."
Article 29 amended to read as follows:

Benito Masolini, his chief Fascist associates, and all persons
sugpceted of having committed wor crimes or analogous offences whose ~
names appear on lists to be cormunicated by the United Nations and '
who now or in the future arc on territory controlled by the Allied
Military Gommand or by the Italian Government, will forthwith be
apprehended and surrendered into the hands of the Unitcg Nations.

Any instructions given by the United Naotions to this purpose will
be complied with,

3+_ROUMANTA,

Conditions of an /rmisticc with Roumania, signed at Moscow,

12th September, 1944, '

(Miscellancous No,1. (1945) (rid.6585. H.M,Stationery Office,
Department of State Bulletin, Vol, XI, No,273, (17 September 1944,
Reprinted in Jncrican Journal of International Law, Vol.39,
Supplement p,88,)

ixrticle 14:

The Roumanian Governmecnt and High Command undertake to
collaboratc with the /llied (Soviet) High Command in the apprehension
and trial of persons accused of war crinmes,

4., FINLAND.

Conditions of an irmistice with Finland, signed at Moscow,
19th Septerber 194J.),

(Miscellancous No,2, (1945) Omd,6586, H.M,Stationcry Office,

Reprinted in Jmerican Journal, ibid page 85,)

Adrticle 1 23 !

Finland undertakes to collaborate with the .llied Powers in the
apprehcnsion of persons accused of vinr erdincs and in their trial,

5e BULG./RILi.
Conditiors of an Jamistice with Bulgaria, signed at Moscow, 28th

October 1944,
(Miscellaneous No.3. (1945) Omd, 6587, H.M.Stationery Office,
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Department of State Pulletin, Vol,XI, No,279 (29 October 1944.)
Reprinted in .merican Journal, ibid p,93, )

Article 6.

The Government of Bulgaria will co-operate in the apprehension and
trial of persons accused of war erimes.

6. IIUNGARY.

drmistice with Hungar »_signed at lioscow, 20 Januarv 1945,
(Departient of State Bulletin, Vol.XII, No,291 (21 January 1945)
p. 83,

Reprinted in /merican Journal, ibid, p. 97.)
Article XIV,
Hungary will co-operate in the

apprehension and trial, as well
as the surrender to the Governnents concerned, of persons accused of war
crimes,




111/23
6th December, 1945

UNITED  NATIONS VAR CRIMES COMMISSION
r

Report on the Czechoslovak Case No. 1962
ZReinhold Boecker) referred to Committee III

By the Secretary tu Comdttee EEL.

On November 28th, 1945, the Czechoslovak National Office
presented to the Commissicn a charge against Reinhold Boeuker,
Captain of the VWaffen S.S., cuncerning crimes committed in 1944 -
1945 in Podbrezovd (Slovakia). The accused is charged on three
counts: - ’

l. Attempts t» denationalise the inhabitants of occupiecd
territory. :

2. Torture of civilians,
J« Wanton destruction uf private property.

The short statement of facts contained in the charge reads as
follows: -

"The accused participated in the criminal Nazi system of German-
isation. He turtured civilians. He wantonly burned down the
administrative building of a factory,"

The particulars of the alleged crime state that:-

"The accused was appointed by the German Wehrmacht's Security
Agent in the Prodbrezovd Iron Works, at Prodbrezovd (Slovakia).

He participated in the criminal Naz'’. policy of Germanisation, he

especially forced on the mahagenent of the Prodbrezovd Iren Works
German employees and workers by systematically removing employees
and workers of Slovak or Czech nationality.

He denounced and handed over to the Gestapo and the S.D.
(Security, Service) Czechoslovak ermployees and workers.

He participated in the investigation and "interrogation" of
inprisoned members of the Underground Movement and of partisans and
personally took »ort in the ill-treatment and torture of the prisoners.

In complicity with four Germens he bBurned dovm the management's
adrinistrative building of the Prodbrezovd Iron Works, containing
important documentary material, and caused this a damage of more than
two million pre-war crowns te the Iron Works."

In its meeting held on December 6th, 1945, Committee I decided
to put the accused Reiuhold Boecker on List A on the second and third
counts menticned above,

With regard to the first count, Cormittee I adjevrrned the case
and referred it tc Committec III, asking for its opinioen,

a) whether count 1 cf the charge No. 1962 is covered by Document
C. 1495 and

b) whether the facts under count 1 of the charge constitute a
war crime,




14/45.
11th December 12&5, ’

UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE III,
Notes of. the Meeting of Committee III held on 1lth December 1945 at
L]

5.0 pom,

\

There were present:

ﬁ..jcrmnrwlﬂ‘i‘garndemg}’ik, ; Czechoslovakia,
Dy, Schram-Nielsen, Denmark,
Commander Mouton, Netherlands,

The Committee having eight members and only three being present,
it was decided to adjourn the meeting till Tuesday 18th December 1945
at 3.0 p.m, :

The members present at the meeting were unanimous in the view
that to have a quorum it would be necessary for at least ‘a majority
of the members %‘ Comittee III to be present, that is at least five
embers, The following is a list of the countries at present
vepresented on Committee III: :

China,
Czechoslovakia,
Dermark,
Greece,
Netherlands,
Norway ,

Poland,
Yugoslavia,




II1/2L.
12th December 1945,

UNITED NATIONS WAR CRIMES COMMISSION,

CCMMITTEE III,

Bibliography of Legal Literature on the Law of War Crimes and
Belligereht Occupation in the Second World War,

Compiled by the Secretary to Cormittee ITI.

The following is circulated as a nucleus for the
campilation of a bibliography on the law of Var
Crimes and Belligerent Occupation, published
during the second World War and after its
conclusion,

This draft is necessarily incomplete, The
literature published outside Great Britain and
the United Statec is, with a few exceptions, so
far inaccess.iuvic; the same applies to many
American legal periodicals,

It ‘would be very much appreciated if Members and
National Offices would examine this paper and
point out gaps existing in the list.

C.K.A.(probably Allen). Nuremberg: Before and "Truth®,

After, 23rd Nov, 1945.

American Society of
International Law,

Prozeedinges of the; 1943,

Anderson, C,Arnold,

Barrister-at-Law;

Bentwich, Norman,

Bentwich, Norman,

Bentwich, Norman,

Betts, E.C,

Bower, Francis,

Brierly K Prol-~e~»

"The Utility of the
Proposed Trial and
Punishmeut of Eneny
Leaders,"

The Trial of the Nazis

"The Law of War'" in
"International Law",

Nurerberz Issues,

The Belsen Trial,

The Law of Military
Occupaiion.

"Genocide",

The Natur. .. Tar Crimes
corledietion,

American Pol,.Sci.,
Rev, Vol,37(1943)
PP. 1081 ’ 1098"'90

Fortnightly Review,
1945,

Royal Institute of
International
Affeirs,(Pamphlet)
1945,

The Spectator,
16th Noverber 1945,

The Lew Journel,
VO]-.x-cv’zl'ollnh-St

Washington, 1941,
The Nineteenth
Ce ntury, 19‘1-50}?0235 .

2 The Norseman,No.3.
Mny-les,th




Cecil, Viscount.
Chorley, R.S,T.(now
Lard)

Cohn, E,
Cowles, Willard B,

Cowles, Villard B,

Creel George,

Dickinson, E,D,
E.

Eagleton Clyde.

Ed&er, B,

Feilchenfeld, E. °

Finch, George,

Fraenkel, Ernst,

Friedmann, ¥,

Glueck, Sheldon

Glueck, Sheldon,
Glueck, Sheldnn,

Glueck, Sheldun,

B
The War and After,
Military Occupation and the
Rule of Law, 4
The Problem of War Crires
To-day.

"Universality of Jurisdiction
over War Crimes",

Trial of War Criminals by
Military Tribunals.
War Criminals and Pynishment,

The British Court for War
Criminals,

"Punishment of “ar Criminals
by the United Nations",

The Iessons of the Kharkov
Trials,

The International Economic

Law of Belligerent Occupation,

"Retribution for War Crimes".

Military Occupation and the
Rule of Low,

International Law and the
Present ''ar,

By That Tribunal shall ¥ar
Off'enders be Tried?

"War Crimes, Their Prosecution
‘and Punishment,”

"Mprial of Axis War Crininals'
War Criminals, Their prosecu-

tion and Punishment.
The Record of History.

Contemporary Review,
Decerber,1942,

Modern Law Review,
Vol,8,No, 3, (Julyl9us)

Transactions of the
Grotius Society,
London 1941, p.125.

California Law
Review,Vol,33,(1945),
P.177.

American Bar Associa-

" tion Journal,June ,194L"

London, 1945,

Proc,im,.Soc,.Int . Law,
1943, Pohso

The Law Journal,
15th Sept., 1945.

American Journal of
International Law,
Vol XXXVII( 1943 )p.495.

London, 1945.
Washington, 1942,

Averican Journal of
International Law,
Vol,37(1943)p.8L,

New York, 1944,

Transactions of the
Grotius Suciety,1941,
p. 221l

(1943)56 Harvard Law
Review, p. 1059.

New York, 1944,

Free World, Vol,IV
(19&2)! p.138,

Lawyers Guild Review,
Vol,V.No,1, Jan-Feb,
1945,

7
| -




Goodhart, A.L.

Goodhart, A,L.
Harmmer, Ellen and
Salvin Marina

Hyde, Charles C'hemj
Hyde, Charles. Cheney,

Jackson, Justice
Robert H,

Jackson, Justice
Robert H,
Jamieson, Harvey M,

Jessup, thilip C.

Kelsen, Hans,

Kelsen, Hans,

Krasnodar and Kharkov
Trials,

Kuhn, Arthur X,

Lachs, Manfred,

Lachs, Manfred,

1

Rules and Procedure to Govern

The Case of Crimes -gainst
International “ublic Order.

. The Canadian Bar

Review, 1942, p.231,

That sets of War are Justifiable, Oxford, 1940,

The Taking of Hostages in
Theory and Practice,

Aspects of the Sabotewr Cases,

Punishment of War Criminals,

Report to the President from
Justice Robert H. Jackson,
Chief of Counsel for the
United States in the Prosecu~
tion of Axis War Criminals,

Yorast Crime of All,

Some aspects of the Law of
Belligerent Occupation,

A Belligerent Occupont's
Powers over Property.

The Leral Status of Germany
According to the Declaration
of Berlin,

The People's Verdict, A Full
Report of the Proceedings at
the Krasnecdar and Kharkov
German Atrocity Trials,
English Text,

The Execution of Hostages,

History or Law,

Letter to the

Aperican Journal of
International Law,
Vol.)B( 19!}14-) Pe 20.

Anerican Journal of
International Law,
Vol.37(1943) p.88.

Proc, mﬂ. SOO .Int.LaW.
1943 De 30 -

American Journal of
International Law,

Vol. 39 ’
Supplement p.178.

The New York Tirmes

Magazine.
9th Sept.1945, p.45.

The Juridical
Review,Vol,IVII
(1945), p.6.

American Jom‘ﬁal of
International Law,
Vol,38 (1944) p.457.

Californian Law
Roview, 1943, pe53i.

American Journal of
International Law,

Vol,.39 (1945) p.518.
London, 1944,

American Journal of
International Law, -
Vol, 36 (1942)p.271.

Decerber 1st, 1945,

Editor of the lManchester Guardian,

War Crimes, An Attempt to
Define the Issues,

London, 1945,




iy

Lachs, Manfred, The Unwritten Laws of Tulane Law Review,
Waxrfere, New QOrleans,
October, 1945,

Lachs, Manfred, Crimes de Guerre - Délits -~ Revue de Droit
. Politiques, A International,
Geneva, Jan-June,l94\%

Lachs, Manfred, “Ter Crimes and Political ., Jurdidical Review,
Offences, Edinburgh. 1944.

Lauterpacht, H, "Punishment of WVar Crinmes", Oppenheim-Lauterpach’
' "International Law"
Vol,II.p.450, paras.
251 et seq. of the
6th Edition,Pevized
1944,

Lauterpacht, H, ‘The Law of Nations and the The British Year Bock -
Punishment of War Crimes., of International Law, {__!
A5 13 194k, p.58,

Lawyer, War Crimes and International The Fortnightly Revic—
Law, . November, 19.5,

Lemkin, Rapha&l Axis Rule in Occupied Europe, Washington, 194,

McNair, drnold D, Municipal Effects of Belligerent The Law Quarterly
Occupation, Review, Vol,57 (1942)
Pe33.

McNair, iArnold, Sir. Legal Effects of 'Tar, - I':ondon, 1944,
“  2nd Edition, :

Manner, George, The Legal Nature and Punishment American Journal of
' of Criminal /Acts of Violence International Law,
contrary to the Laws of War, Vol,37(1943) pp.4C7
435,

Nemier, L.B.Professor,Thc Nuremberg Trial, Manchester Guardian,
19th-20th Nov, ,2945.

National Lawyers Guild,The Pynishiment of "'ar Criminals Lawyers Guild Revic.-
4 Staterent of the National * Vol,IV, No,5.
Laviyers Guild, (NoveDec, 1944).

Popper, Martin, . Statement of Martin Popper, 16 East 41 Syreet,
National Executive Secretary of New York, N,Y,
The National Lawyers Guild on
The “unishment of War Criminals,
Before the House Foreign /Affairs
Cormittee, 26th March, 1945,

Rowson, S.W.D, Punishment of War Criminals, The Law Qu.rterly
Review,Vol.C0(194L)
P0225-

- Sack,Prof ,Alexander N,Punishment of War Criminals and Law Quarterly Revirw
the Defence of Superior Ovder, Vol,60(1944 ) ».53
et seq.
See also Lawyers
Guild Review,Vol,V,
No.1.(1945).
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