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18th Maroh 1944-

Note. i'his is a preliminary document intended oxolua:ively to.r the 
porsonal use of members of the Oomnisaion and their substitutes. 

UNITED NA!rICJra _ WAR CRIMES OCIOaSSICfi 

' It is clearly t.mderstood that the words "crimes against 

humanity" refer, a,.nong others , to ~s oonmltted against 

stateless persons o.r against 8.1\Y persons beoauso of their 

raoe or religion; smh crimes ai-e judioiable by the 

United Nations o.r their agencies as war arimes.' 
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~: 1!lia 1a a proJ.1m1.nG7 4oo\aant inteli4e4 earol-1'"1¥ to,: 1bl 
peraonal use ot w■IIOfll ot tho 001111d uion and 1-ir .,.,_ti tubes. 

· •• ""J':. . 

SOOPI o, m ~ AD'IJ.af ~ ml ytflTJI> NA!ICIE 

AOOqU>oo ro -um omow., DECLARAn<E 

. 
(Tbt ~ ot "War OrillD•" in oonnocrtd.on w:l:tlh ·Mw 

NOOnd WCll"l.4 Waz-) 

JN:&J>U01'I(fi 

1) 1ba question is what arimoa are to be regu&,d aa "war 
arimes" in tho eenae tbat 1lbe pqniahmont ot 1iwa-!a one "ot the 

- 11111~ parpoa• ot the war• (Cha'ald11 - 25. 10. l,r.1) en the part 
- ·ot the UJ\iW lfa11:lona. 1bo anner to~ quoaid.cn Ls ot praotioal 

1q,ortanoo tor the wholo lff>l'k at 1m Cknd•icn aa1 ot ita 
Oamd.tt.e•, ee,,ec,1Al1i7 Ocmd.tbeee I an4 II. 

2) b proaont report a.ttempill to give 1lbia amnn,zo. 

a.) In ita ftnt pan tbe report c1oala with tho problem 
ot "war crimoa" Sn 19J4.~jJ.9 in Ol'del- 1lo give a baaia taze oom­
paria<m. 

b) ln tho aooaaA part it deal.a with tho taots oharaoter­
iaing the preaent war an4 rolonnt · to OUI' problem. 

o) 1bo th1zd pari ot tbo report !nim-pnta the IIIBin 
deolara1d.cna ot 1lbe Unitodtfaid.ma en 1lbe puniamont of crws 
oamd.ttecl b7 1lhe jzia and. aow with ., tiret peao1d.oal 
applioation ot tboao doolua1d.cma !n I~ an4 Kbutclc,v. 

4) In oaaol\llWlll tho report pUta tON&l'Cl a l'00011118n4-
at1on to the O<mldaaicn and~ tho O<Jln1e~1on to iihe Al.lied OovemDen•. . 
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During and a.tter the JI.I.rat World Wart.he ozpziouion "war 
o.rimoa" WU uao4 very ~. Jinn in the aff1oial 4'oolllllll118 
ot vanoua gonl'llllltDta 1114 ot the Ocmniaaicn en War Reapcma­
ibilit:iea ot 1919, the expNaaicm llwar arm,a• 4oea not appea 
at all with c:ne or two ozoep1d.ona • 

..-

l. 1'tp tuk ot the e:3;1an an Wa.r 
hi#A>w.i - l9l.9 

1bo Central PonN were l'Uilbleas but not yet ataiaea with 
gangster z-'gimea. 1he war wu otmnn-4 without mnqy an4 var., 
often in a QPlmb,eJ, -.y but not yet u a total war w:l11h the 
a.dm1. tte4 aims ot exterminating ar ad>.1Ugatsng tareip raoes. 
Dudng the ftrllt World War the mdn elements ot a tota:L war 
waged and ocm4uoted by a ganp1aer.l.m r'gime, i.e. inmaan11iY 
and lawlessness had not 70t been cSnelc,ped in'bo a aystam, 0014-
bloodedJ.y planned and relen111ea~ oarrle4 out, but they ,_.c; 
there to a great utent aa a prel.Ulla to the actual war. 1hua 
the task~ the Oamd.saion ot 19l9 wu in IICIDD reepeota ajnd]ar 
to ours. 

b Ocmid.aaim wu ta.oe4 vith 1lbo talloring tlfo qw,ations1 

(a) Waa the launah1ng ot tbe ftrllt Warl4 War by the 
aggression ot Bolgl,a aDi Iamnl>ourg a arima 1n 1rbe sense as it 

1a ~tood by the ar:lminal 1-, 1.o. a ~ tor whioh the 
authore bear penonal penal reaponaibili v an4 whioh 1s judioiablo 
before a ar:lminal oourt? 

(b) What aota oamd. tted by the aneav shall and oan be 
pun1shecl by the Allies? , 

ibe Oamd.asion kncnr the varioua 4oolarat:lcms ot the All1e4 
Goverrmtnts: it Jmew, tor instanoe, that the ~ and punish­
ment ot ·t11e Kaiser was ottio~ pl"Olld.ae4; it Jmew the famous 
doolara.tion ot the Allie• ot J.9lB sid.pula'fdng that •the Allied 
and Asaooiatod POiier& OtXU1Wer that the trial and punishment 
ot those responaW. tar arimN and inhumn ao118 oamd.tted in 
oonnect:l.cn with the war ot aareaidon ••• " 9d.a 4eola.ratim 
clid not ,.. the upzoesaion "nl- ~• a.t all, it did not lim:l.t 
the repreaaive aoid.on ot the Allies to the war aritmta under­
stood as v.lolation.e ot the "lmns and customs ot wnr." The 
d.eol~tion mDnid.cmed ar1mea in pneral an:1 in a4ditian inhuman 
aote, 1'his 41stino1d.on wu not an aooiclental one. h memoranda 

-of t.he varioua .Al.lied Government. reported on innumllrable 
inhuman aota exceeding the soo,pe ot ,ifPia11-ia--,._ •••• el 
peri~-1-wl"/ war or:lmos striotD sensu. 

2. The anners ot the O<maiasion were as tollon: 

(a) Tho t:lrst question the Oamd.asion answured thnt the 
aggression itself' did not oon,sidtuw a. ar1mD in the aenae as 
understood by ar1m1naJ. law and that oonsequon1'13 the o.uthors ot 
tho o.ggreasion oould not be tried by o. or:lrn1nol oourt. Tho:1.1' 
responsibiliey W88 1n the opinion ot tho Oomnisaicm ~ ot 
poll tiool. and rooral na turo end not ot a ponal nA ture. It oould. 
bCJ doubted \.7hether this point of view was oorreot or no even in 
1919, thus at the t1ma whon even an aggNtssive war waa to all 



• ., 
~tenta an4 J)Urpoeea D. legal thing. Die ·oOIIIDiasion telt tho.t 
1 te point' of flW WU ~ in OOl1tradio1d.on to p6JJ.o 
0,5>1nicn ~ ~ to pubJJ.o. ~ ~1"".tiona on tb, arim1Ml 
~ibiliy ot ~ ~. 1bas 1t ~@4 _a apeo1al. bod.Y, 
a 1d.n4 af'-'· '.f0111daa:i' tr:LbUjw. to ,a.aJ. '4~. W au1ihoN ot the 
ftnt lfarl.4 'ibi,i .... tbot 4e..-n... ,· 

,: (b•) !'he ROCCIA M•ticm 1n ita ~~onto tho Peaoe 
Oc.tlferoome, the· o~atQll ~ ae tollon: ·~ . . . ' . 

(a.a.) In chapter II ot tho' report: (the ·4oaumenta aubm:ltted 
b¥ ~ ~~ta) •.. •a~ abun4all" eridenoo ot · 
ou~ Qt ~17. ~cr.lpt.1.an o~tto4 ca~ at sea, and :1n 
the ~; qdnat -ibe -111111· an4 OU8bll f# war the 1mra ot 
humani V • %n . api.te_ of 1he q,~t regull'.1d.ana, at the 
eatabliahe4 oua~1 4n4 ot ~ ol.e~ 41.otatoa ot m.mud.'ttY, 
Qez'ln!d\7 azd hor &J,Ue8 ~- ;pUecl" outt-aae \l)m ~izoBge· II 

(b.b) ~ tbs oanoluaicma to ohap_. II ot the, 1'8port (par. 1): 
"!be war wu oarr.t.84 en 11y· 1m Central ]q.>iz'ea together with their 
allies, '1'urlaij GZM1 Bulgaria, 1', ~ ar iU.egl:tdaata 
methods :ln violation ot the est«bliahed 1an and. oustclna at \78.l' 

and the elementar., lan ot h~V;" 

(o.o) 1n tm Oonolusicn to ohapw m ot the report: "all 
persons belong2pg t,o the ononv 001.\ntrioa • ~r hi,#l their 
position me.y haw ·beon, without ~1d.noticn of rank, 1noluding 
Oh.id'& at Sta tea,· who have been gl.d.1 v ot offonoes against the 
1mra ond auata. or~ ,or tbo lan Cit marmiv, aro liablo to 
~ .~eoutian. ~ · In the ,d1souaai~ it wna pointed out 
'fbat w:l.t.hoUi: ~ :the ~lp ot the natl.Offll ~ low at tho 
1.nva4ed· 01! . otherid;ao Attocke4 oountriea the pun:lshmant ot theso arimMS~~ -"° ~iblo, tho 'lnn ~ ouatams at war• boing 
in punoto poona "lox iq>erf'oota." . 

,. '1.be If!alliblo to ~ 1Jnp Oon~tion r:v. (1907) 
. , . 

The Oonm.aaicn 1n thob, report Md. ~ membora ot the 
Ocmn:l.ooion in their clisoussiona , knowing tlw dooumOnts an 
atrocities submitted to the Ooomt1.saion by individtuu Allied 
Governments, rotorrod critpress]3 to the prollmble of the HD.guo 
Convention at 1907, . espooiall,y the Bri~h ~logntes Sir Pollock 
and Musey and the tll.-wk ~loga.t,e ·Politis., a'tl:Gaoed tho . 
importance of the preoni>lo. · ' 

. . . ~' . 
flie a]J.ied :dDQJ.~a.t.1.on ot l.918. speoldng cm inhumnn aots 

besides arimes, wo.s 1.nnuancod oort:n.nly ~ tho preaniblo as 
wll. !heretore it 1a usef\il. to recall its toxt. 1'ho relevant 
passago ot the proar.i>le is \"lorded~ follows: .. 

"It hits not, honevor, been tound poa~ib~ tlt prosont to 
oonoert stipulations oovoring all tho oiroumstnnoae which 
oriso 1n prnotioo; 

Ori tho other hnnd, the High Contracting Partios oleo.rly 
&, not in1;c;n4 thb.t· Wlforcsoom ooscs should, in default of 
wr1 tten fl~t, bo left to ~ .u arbi ti-ory opinion of 
mili tnry 00n1nand.drs. 

Until a coro oor:tploto oode ot the la·,10 ot wu.r cnn bo 
dl-o.wn up, the Hi~ Cont:-n.ot:lzig i>artios doo,:i it expodi.ont to 
docla.'I'.\., thn t' in C!lSOS not COV\JNd by the rules adoptod by 
them, ·hl-w in:i.nbi tonts and th,..1 belJ.igo~nts remnin under tho 
protection and govorna.nco of the principles of tho lnw of 



· . . r , 

nations, dorived fron the uaages estnbliahed anmg 
oiviliaed peOI¥,es, trom tho 1an ot htaani v, oni tram tho 

·. diota.tes Qt. the public oo~ie~. !1, 

~ author& ot tho Ho.p Oonventicm haw fm'Neon oue■ ot 
arimea not ocmi,ed by .'Im part.S.oular. ~cna ot tho Oannntim 
on4 no1adthiaton41n& ~ tOI': p~. -~ in 1907 iii 
was uncloratoocl thtlt the •1an ·am ouatama ot ~," in 1h'1r 

. parts.~ proviei~ aro not a autticd.ent buia tOI' the p\ldah­
mant ot all orimea oonmttw ·~ oomaeoticn w.Lth war, thAt a war 
onoe lauriohed develops in unt0l'Heen t01'1118 an4 oannot be re­
g\lla ted like a duel. 

,·1 • 
!.'lie preamble bu "9ry otwn been ri4i~, ''Where ore the 

• ,> lan ot mnrm1:v. and the 410~1-1• ot the 'p~ oonaoienoe?" 
wua and :le a qw,at1~ whioh the tarmaliat ~ often aake4 
iron1ooll,y. It 1a true tblt we oannot t'Jn4 a ~tal.ogue ot the 
l.awa ot htnan!V-a.n4 the cliotawa ot the ~ oon.eoienoo" am 
111.nt w onnnot tin4 them in Hanaard OI' in 8JV' "Journal ottio1al • 
or 1n &IV' "RecnaoU &ta loia" . .eto • . B\11; th1a 1a not a 'proof tbnt 
thoy cJo not exist. Eve" ~ 1a able to -ap~ - eapecdal.q 
~t.9r -this war - the "laws ot J:i\imariiv an4 'tho 4iotatea ot tho 
public oonsoienoo." · 

(a) 1!1e v~~- ot the preamble tor_~ ~terpretnt:lon ot the 
"laws and oustana ot war." . 

·1ho importnnoe of tho proamblo, even tor OUl' a.otual problem 
is. greo.t. P.1.rtit ot all the preoni>le is ot great importanoe tor 
the right interpreta:t.1.on ot tlio apecdAJ. proTiaicma ot tho Hngue 
Convention and. ot oll other "lAn .and austcaa ot \'l'OZ'. • The 
siptaey States c1aolared :ln' the pz,eod>],~ that Artioloa l nnd 2 ot 
ihe Regulo.tiona must 'be understood in the aen,-e ot the pread>le. 
It ie on authentioal general rule. ot interpretation given by tho 

• II. Hr.gue Peaoe Conf'eronoo. i!w ~ - either nati<>Ml or 
internationt1l - oalled upon to try the autilore ot ar;lm9s oamd.tto4 
in oonneotion \d th the o.otwll war ie o.uthoriaed to interpret the 
proteotive proviaicma 1n an mctonaiw nwmer o.nd to interpret 
tba provisions justitying the ,deatructive wnr-oporc.t:lcma o.n4 

♦ Jm3D.8Ul'08 1n a ~atriot.1.vo monnor. I • 

. . 
· , But the preod>le ~~ not only a moans ot 1nterpreta t.1.on. 

(b) The a__or\o,n0e . (!t ~- prepd)le ~~$>2JZi>.lement to the 
"lAws ond oustome ot war. 11 

• • ··- --------
The interno.tionol or the national judge ,mo would bo 00:Uad 

upon to tr,y tho ~ oriz.1:1ne.1s" 1a au1horised on4 obligod by 
the preamble to app]3 in ouoa not covorod by ~ul.Dr provillicma 
ot tho Ho.gue Oonwnt1an "t.he lAwa ot humani ~ ond tlie diote:tea 
ot tbo public oonsoienoo." In this respect the jlJdae is 
autho.riaed to oooplete th8 inautficien'b provisions ot the Hague 
Convention and ot other "lm?a and 'OU81ians ot war. 11 Ho is 
authorized to deola.ro ns orinoa aota which ore not enumerated as 
forbidden aote 1n tho various special articles ot tho HAgue 
Convention but whioh are contrary to the "lmra ot humoniV" or 
"to tho dictates ot the public conscienoe." In other wOl'ds: 
he is authorized to aot to some extent ns legislAtor. This 
1'.mction ot a judge is nothing new: altf03e \lhen social. chnngos 
ta.lee pla.oo so trust that the leg:1.sl.ntor cannot o.ot with the soma 
spped, the role of n jud.go is extondod to a. oerta.1.n degree. 

' 
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.. : .··.- 4lbo l.mn, :ot varioua oountriea anticipate this oventuAllv nm 
oonta.:ln the neoea98l'Y proviaion • . So, tat' inatanoo, tho SWisa 
Civil. OocJa :ln tho first Artiolo ot tho pl'Olind.nary ohnpter aa_ys: 

·· .. ·"'fflo ·J.ar, _IIU&t be appliocl :in .all onaoa whioh occne vi thin the 
• • • 1 •• • • let.ter or ·tho spirit ot 811¥ ot ite ~eiona. Where no pro-
. . ,. .:·:. · • v.laion ia appl.ioaW,o .the ~ lhall. cieoide according to the 

" . ... ,. 
. m.at:IDg watoaPl7 1nw ana,, ·1n c1erau1t tberot .1...QOC)Orc1:1.ng to the 

l'\il.ea wtd.oh he would 1-.Y" aomi :lt he had himee•r to act aa 
. leglal.a tor •• 

:_. 1n· auob a w,q the pread>le holpa ue to till the gap beween 
tbo law ond obllnglng o1l'oumat.anoea, beiMeen the pnz:tioular 
~ona 8114. um-areaoen oventual.1 ties. 'Ibo preamble savew the 
law tran 4egeMl'(Ltion an4 mB:inta!M the oontaot l5etrroon the law 
and the needs caused by a new si tuo.tion. · 

1b1s 1'unot1on of the ~, hie r:lgbt and even his duiv" to 
try 8114 to punish, . :ln extremia, oven w:l thout wr:l. tten law, hAs 
been exproasJ.y ~oogniso<l by tho groat German olAasi~ lawyer 
Iher1ng who said :ln his book oonoendn,G the evolution ot law, 

•: ihtlt a n:>natrous ar1me not toreaNn by the legislator Dl18t be 
punished ow.n :lt no t1ri tten law has denounoed 1 t as a orimB. 
Iher1Jig defends preo:laely the same prinoiple as the preamble to 
the Ho.guo Convention or 1907, as the Slr.t.aa Oiv:ll Coda and as raiiey 
Codes ot tho oiv.l.J.1sed nntions ~d a great nuni>er ot lawyers. 

It,. 1he position ot the problem ot 1919 SiUlllDBd Up 

.I would like to sum up the poai tion ot the problem in 1919, 
:ln the following ai,.m.er: Aooording to the general roro11. nnd 
legal ato.n4azoda ot human civilization at t.he end ot the 19th 
and tho boglnn:lng ot the 20th oenturios , aots which n belligoront 
is forbidden to oomnit or~ crimes" which the Allies of 1914-
1918 promisod to pun.14h were the following llOts: 

(a) All aotis violating a pnrtioular protective provision 
of: tbe~or,a and customs of wo.r• espeoial.ly of the Hague 
Regulationa, ar other :lnternntional oonvontions and nt 
the· same timo violating

1
provisions of the Criminal Code 

ot the atteotod oouhtr,y; 

. (b) .. All aots nlthough not expresa]3 forbi<Jgen by n par-
. tioula.r ~ion ot the "lo.we and customs of wo:r" but 

violating the lnwa ot humani'tv" and the dicto.tes of the 
publiQ oonsoienoo. h greo. t nil jori iv" of the crimes of 
the aeoond oategory _nre olao crimes according to the 
criminal law of ellOh country . We can aq tha t the crimes 
of the seoond ontegory o.ro analogous to the first 
ontegory. The Peace Conterenoo of 1919 rejected the 
suggestions of the Cooml:ssion on War Responsibilities 
na to the sooond oatogory. It wns o. etap buok oorq,o.red 
with the Ho.gue Pence Conference of 1907. The question 
is whother . this re-t;rogression of the lm'l should oontinue. 
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CHAPJ.'ER II 

, 1 •• 
I 

. . : It WCNl4 ~ uael.Na to elabante a .~:al.a .. 14,re c1et1nitim 
· er. noticn ot "-.r arilnaa" ot the •eoca4 World Var. She tut ot 
·· the · repcaet 1a to '1r:mr t1M,t •1rtent:lan .ot tbl. OClllld.ttee to tbl 
: relevant tacts oharaoteriaing the aeo<mcl War14 War, to their 

appreoiaticn in the United Nationa' Deolara:id,ana and to ti)· :In 
thia enpirioal ~ to fincl what ia the will ot ·the United Jfatiana 
in the -~ ot "tlai- cr:l.mea." I • uan& tar ~ p\ll'J)OH the 
oolleot:l.cn ot general c5eolarationa ·ot the Um. ~ationa aub-
mi tted to the Oomn:l.ttee 011 April 17th. 

1. Gangater-rigimea in the Az1a 8tawa 

. There 1s no exaggerat:lcn ~ thia word: ···pnp•r-lii,me. 
Both in intematicmal and in internal ~lat:lC118, in rel.aticu 
boiReen na.tima and in relationa be1Meen men, the Ax1a l'\llen ~ 
have suooeedod in eatabliehing genu:lne pnga--~--- with a 
gangster's. moral oode. Ge~ Sohnl'Hnbergv oalled it 
"totalitarian lawleaene■e" ("International L• ui4 !otalltarian 
Lawleaene■a," Lcai4on 191.1). But 1 t ia woree t.blm law1eaaneaa. 
It 1e moral insanity as well. The Axis rulera have not only' 
rejeoted law u the basie tor human relatiana but alao the 
moral oode; :they hn.ve violated and are violating even "ff91")' 
tenet ot the ~atian faith" (Rooaevelt, Ootpber 7th 19',.2). 
!lhe1r rigimes aro not on13 lawlua but a genuine "Revolution ot 
nilµlism", (Ra~), with<>Qt &I\Y moral toun4ationa. 1'h8 
Axis rulers rajeot internatlonAl J.ar,, 4lbey violate or1m1na1 
law in the in~ oountriea and they reject all principle■ ot 
humo.ni ty and morall ty. 

. . .. . 
hir lal1leaaneaa and 1lllnoral.1 ty ie well and a~ 

plamecl and ·thought ou.t, it is a aya~ elaborated long betore the 
war. Wit.bout: realizing thie f\mdemnM.l -taot we cannot un&tretand 
whnt is happenina nor,~ ·. 1'he ~~ufd.ve a;otian ot the United 
Nati.ems wou.ld be unauooea.atul age,in ~ the point ot view both ot 
justioe and of the seouri v ot 1he world, it t.hey were to ignore 
this fundamental tact. 

I 

The moat illustre.t:lve ·4eoJ.aZ'~tiona in thia respect•~ 
issued by H1 tlor himael.f. I quote only throe ot them, which, :In 
nv opinion, are the moat aignif'ioant: 

(o.) "I ahal.l shrink from nothing. No ao-oallocl internat:lonal 
lm, no agreements will prevent me t'l'Om making use ot 81\Y advant­
age that otters" (Sohwarsenberger "International Law and Totali• 
tarian IAwlessnosa" London 19'1,3 , page 16) ; 

(b) "I om~ to sign QJ\Vthing. I will do 8.J\Ything to 
t'o.oilitate the auooess of iqy- policy. I o.m prepared to guoranteo 
all tro~tiers o.nd to make non-aggression paots and. Mendly 
allio.nct. '8 w:l. th lU\}'bo(\y. It would ~e sheer atupidi v to retuae to 
ntllce use of such rooa.sures because one might possibly be driven 
into a posi ti.on where o. aolonn promise VlOu.ld have to be broken. 
There has nover been o. svorn treav whioh baa not sooner or later 
been broken, or becomo untenable. There ia· no such thing aa an 
everlasting treaty. Aeyone whose consoienoe is so tender tho. t he 
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will not •isn a '1"Qa:v \llleas be can feel S\11'9 be oan keep it m 
. all an4 aqy cxt.roum,J taiJaea J.e a too.l,. Wl\f aho\114 cne not pleue 
others and tacilitato mo.ttora by ldgmpg paotl U the 'ohn believe 
that something is thereby o.oacq>l.1shed or regulated? 'ley ahoul.4 
I not ·aaa 411 nareemont :ln good faith 1lo4a, .~ unbe■ita~ 
bn,tJc it to-lll0ffC1tf it thl tuture ot the CJenmi ~ demanlJe it?" 
(Sobnnenborger, p. 16-17). . · · · 

( o) .._ bohnv:lour :ln war-1;:lme w:W. be no clltterent. Die 
moat torribl• warf'aro is the ldndeat. I llball. spread•~ by 
t.be ■-pnN eq,loymon~ ot all 111V' IIIDU\ll'Ne b ~t thing 
1a tile a\llklen ■hook ot an· overvhelmt.ng toazo of c1ea11>." (Sohlral'sen-
borger, P• 17). · 

Moreover, this philosop!\Y ot lawleaaneaa onc1 ot moral m­
sam. t.Y is to sane extent an old Gorcan oonoept1cm. 

In 1876 the German l)r()f'eaaor Lue4er wrote a book aga!nat the 
Qftnna Comentiao of'I l.861,.. Ba pointed out~tbat t.be only Jnanai .. 
tarian wal'f'ai-e , is that ·by the most teffible· mana, beoauae only 
ID9l'OU... "81:'taro loads to tho al_lortentnc ot wr. 

Hitl~ 'took up tb.1.s n14ea11 and ma4e ot it a ayateaa ot terror­
. 1- no'ti only tor war but tO'IJ the who.le aot:l.n:tr ot the German 
Reiob,. The Italian .Puo:laila preoec1b4 ... and 1m Japwee mlli tar1.ata 
t()J.lowed. So Axis gangsterism aod:into being. 

!lbe Unitod IILtiona • Deolarat:lma ba:ve shown al.ear realiaation 
. ot this taot. 1'he Soviet Government, m t.ba1r now ot November 
27th 191,J. doolared: .. 

-
"!lhero have been mN\Y' recent instanoea ot atrooitioa which 

haft taken on a speoioll.y glaring character, ilhua onoo again 
exposing the &elT.JtUl m:U.i.t,ary authorities and: the Germon Government 
aa a gang of cut-throats .who ignore oll prinoiploa ot inteffi'ltional 
lmY and human morali -ey. !' 

' 

Tho sen¥> note underlines the systema1d.o an4 deliberate 
oharaoter of the ar1mMr oormdttM.by the order ot the German 
Governnont. It calla the Geff.iul ~uthor.t:t;tes "Hitlerite bandits", 
ooouae■ the Ge.man Governmrit of violations 'not only ot "elementary 
prinoiplea and re~tions o£ intorntltional law" ·but ot "the raoat 
elementar., rules of mrn.l hUfflld. v. " This diat1notion between 
violationa of law and of' hUllVln nm'ality is not a rhetorical 
meaningless phrase. It is in aooordance with deolarationa ot other 
Allied Gowrnmi,nta and s ta:tesDJn. · '.1'tie Soviet note ot November 
27th 194.l oeJ.ling tho Geman Gove~nt "arimiMl Hitlerite 
Governaent," and the Soviet note of JNU.1tlry 6th 1,.i.. denounoing 
German C!'imee agair..st the no=i-oombato.nts in the invaded pa.rt.a ot 
the Soviet Union o.a ''not mere:cy the exoessee ot individual Genman 
ottioers and soldiora, but n. definite system prev:l.ous:cy planned 
and encouraged by tho German Governcent am the German High 
Connand," are not alone :ln osti=lating the gongater oharaoter ot 
the German r6gi.me . 

Rooaev.olt oPJ.led the Axis· rulers n. "gong ot outlo.wa" 1n his 
broadens• to the Arnerioo.n No.tion of Deoember 29th 19lt,O, thus 
before tho Soviet notes. He spoke of tho ".Pasciat gang" on 
Jul¥ 28th 194-3. 

President Bozw4 in his deoJAration of June 13th, 194,2, 
charged Adolf' Hitler and nil mqnbers of the Gorman Government 
'11th personal ponal r 0sponsibilizy for the arimes ooodtted 1n 
Czeohoslovold.a . 



.. 

' •'t 

• r 

·.· . • I 

I.,• • : 

8 

Tho systemo.tio character of tho German arimee was atroaeed 
1n tho St. Jaraes' Deoloration ot January 13th. 19lt,2, and 1n •soma 
deolarationa ot the A:µ.:lo4 Statesman~ tho aignature 
ot the ,~1,. Jo.mos I Dool.arat:lm (aee •tatlmen1a ot Mr. Beoh, Srmnek, 
;!aQlllSeroa and .others) • ·· 

, 

·. PJ.nall,y, thia taot •• pl'Oft4 at tba ~ Mal, (lS-18, 
XIJ 1,,..,). 1'he r's:t,mu ot Muaat\J1nl and ·of.. tbe ·ll'apo.neae r.dlltariaia 
are ot the same no. tur&. 

, 

· • , i'twl t\mdamantal taot, .the exia'blnQe of,· gangeter-rigimaa 
. ~ greo. t stntea, :l• not on absolu'lieli' ne1r ~nom,non 1n human 

history. · . . But in the h:letoz7 ot 1:M XXth 06ntur:, it is a now an4 
relovant· taot to be taken. into oona14erat1on ilhen ono 1a examinina 
the "lmr crimes" ot the seoond world war, ' 

2:. Tiie ~ndnal character ot the Ax1.a !SP!!a1.0J.!! 

I do not :intend to go int.o tbe tbe~eal Ueouaaic:ma u to 
whether or not aggressive war 1.a a criml aooor4tng to tbe BrianA-­
Kellog Paot. Pereonall.y, I am oonrinoec1 111aiJ it 1a. I w:lll ocme 
to tho Pact 1n another connection. Here I should like to 4re.w the 
attenticm ot the O<lllld.ttee to the taot bt this time we an not 
taa:Sng a s1.mple agresa:i.ve war. 1'be eeomd War14 War WU planned, 
prepared ,and .launohecl by' the Ax:l.a ~re and ndl:ltar,y loa4ara not 
onl3 .aa an aggreaai ve war but as a total one. An4 thia 1a, t'rca 
the arim:1nolog1onl point of view, .a ver-y importo.nt tact. A total 
VIU" u oonoeived, planned, prepared o.nd launohod by the Axis rulers 
ancl m:llitar,y leader• in aocordanoe with tbe:u- gangster- oD1 pirate­
ph:lloaopey :ls a or1minal war because of i ta or1m1nal dJna and ot 
1 ts criminal maans. 1lle purpose is the subjugation and extermin-
o. ticn ot whole nations and ro.oes, that ie, mass ,enslo.vement or ~•• 
IIIUl'd.&r. The means: the weu- wa plo.med, prepeNd and launched 
intentionally tu1 .a, ■eriea ot crimes oaretully prepared and ordered 
in advan®, orimes not in the moral sense oncy but in the sense ot 
the oriminnl lar1 ot the invaded aounti-:1.ea. fhua, the l.Aunohing ot 
a total wo.r is a arime. The ordor to. lnunoh ·suoh \18.r is a oriminnl 
ordor ~QaUae ·it :la an o.';'der to ooami:t mass crimes, in the majoriv, 
~ ar:!.w)s ot tho most boillOua nature. Tb:ta eeoond tundamentGl 

.. taot (total war) deriving from tho first, mentioned sub l.., ia a 
new taot. Tho l'nited Nations realizo th1a tact although not with 
the n~oeosa.ey olAri ~ as tho or.1,m:1.nal mothoda ot the warfare i taelt. 
Bu.t ·it is an important toot o.s wolJ. .. Without total rra.r thore ,1ould 
no~ bo "war. crimes" or "~ogous orimes" . ai, oll • . 

. -~ . Ozoohoslovak and· the Polish · Govennnanta. in their 00111DOn 
. de~t1on· ot NOV8llibe;,r 11th, 1940, atresa the Qriminol. purpose, ot 

:the.·GermaQ ·o.ggres·s1on \1hioh 1a "aiming e.t the da■truotion ot our 
trro ·anoient nationa." The aamo to.ot i• ■t:reaaecl in the declaration 
of tho Polish Qovomr¥)nt of Deoomber 20tht 1940. · The Soviet 
Gowrment in tho note ot April 17th, 19'1-2, enumera.tos the 
incllvidual criminal purposes ot tJie Gorman aggression o.s parts ot 
a general ariminal plAn, and continues, 

'twi th suoh villainous plans the Gorman to.soist hordes invaded 
our country.'' 

Tho note stressos the planned obllrnoter of the atrocities and 
denounoee the German atto.ok ~ a criminal o.ttnok. Suro1y not 
ori.minal 1n the sense of "moral arime" whioh it would be enough 
tor history or poatericy to judge. 

I ~ 
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Suoh o. ~nt tha Gerniin nnd other Axis gangsters would 
pref er, ot course. ·· · _. 

lhlt tho Soviet Governmont 1a not vUJing· to aooopt auoh moral 
or poli ticol. orim1no.11 v of the .:QentUl .agreaaion. In the note ot 
July 23rd, 191,-2, in ropl.3' to the. note hant1e4 over by tho 
signntorios ot the St. Jomes• doow-ation: 

· "Tho Soviet Governmont onoe more oontirml the universal and 
dolibera.ta oharaoter ot the blo«\Y-Ol'imes ·ot the Hitlorito invaAora, 
which prove the GermBn Jnam.st Gowrment. an4 1te aoooq,lioea, :ln 
striving to enslave tha peoples ot the· oooupied oountrioa, t-o . 
dostroy their oulturo and dobaae ihe:izo national cliaPd,V, bave 'allo 
made it their aim to oarey out t.he cliNct ·pl\ya1oaJ. amdhilat1011 ot 
a ·oonsidorable section ot the popula'b:l.on ot the 'borritorios oa.ptuftd 
by thorn." : 

Thus the Soviet Government bolda the point ot vin that the 
aims ot this aggressive total~ and its ID9tho4a aa well a.re flt 
a criminal no.turo: mass D1l"Clor an4 other. c:,rimi,s • 

. It-would be clittioult to sq that auoh amreaaion is onq a 
poli tioal or mral orw. Murcler· cannot oeaao to be IIIJJ."4er only 
booauso of· the tact that tho nurderer or tho man who orc1era the 
DJJrder is by ohnnoe a ohiot ot State, a · PGhrer and ~llor ot 
the Roioh, or a. Duce, and so on. 

· Mass l!llrder cannot booome a "politioal" or a "mral arimo" 
only beoauso raised to the extormination policy ot a state. 

Thus , King Haakon ot Norrm.v was portoctq right 1n his pro­
olllm'i tion to tho Nonegio.n people ot ~ 7th, 19lf.O, 4oolaring that 

_ the German o.ssaul t on Norm>3 was or1m:lnal. 

Thus, Marshal Stalin vma perfectly right when he doolare4 1n 
.-his speech ot November 6th, 1~3: 

. .. . · "~, it .is npoossary to tnlc:o moasurea agninat thoso 

. .. • .. . 

orir.dn£lls \fho are reaponsi'ble tor this ~ -• " 

Us'ing. the expression "ariminnls·" be oerta.inl3 did not think 
on moral orimino.11ty. 

: _._ T~;tore., the sc,oond relevant tact is the tact tho. t th:la 
seoond. World Wnr wns plannecl, prepnred and launched not aa a simple 

.-aggressive .wn,r, · but as o. total, thus a arimino.l · war both 1n purpose 
and in ~thoda. The launoh1ng ot suoh or1nd.ntll ~ is a oriml,. 

. The very ~tal. crime \11 t.hout· whioh there · would not be "war 
crimes.·" lhe taot· is 1n comparison l7i th 19]4-18 o. new one. 

It ho.s been oontirmed by the German aoous~4 ·an4 witnesses in 
the Kharkov Trial. 

3 .' MA.as oriminnlity exoeeding the scope ot war 

It would be dangerous both for tho effectiveness ot 1ho 
Allied r etri 'butive aotica and for the security ot the Allied 
Forces in Europe ond ot the Uni tad Na ticm.s themselves to look 
upon t he Axis arimi.nlll.i-f:vr as a "war criminality" 1n tho sense thnt 
1 t nppoors £111d will disappear with tile wnr. 
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The tollO\rlng mnin f8C!, turoa ot this not o.baolutely but quanti t­
a. ti vely and even qualitatively new or1mino11itr area 

· ··· .. ·:··.·· · · ·- (aF ·• crimes began long W9N -t.he ~, 1n preparation tar 
this wo.r, with the p~ioal exten:dna ticb ot \'lhol,o olaasea ot theil' 

.!..-:\; :.-:.· .:: : · -~. ~ ~t~z~ beonuae ot raoe, reliiion· or political belie1'a; an4 
1o c..;;-r. , 1• , ·.there'b7 eie1·Axia ruliri; oncl.t•~~ the ~aoiata in I~ and 

· ,:, ' the::N~1a·!m . Oefmm\y, -~ .'.t~~;-~ ••~~·~~war. 
. " • •• .. • . .. '• ~ . • .. • : ! , ~ .f • I ' • ,• • , • • • • 

1heae p~tor,y ~,.oomi4~~•·1n:.pe.~ .. :~ under the 
... ,: . . . , ~~ ot ~ whole '7orl4 \lbioh regarded them u ·•1nterna1 otta1r••, 

, .·.-, .. , -:: : .'. .':~though ·tbet· ~ ·prept1ratioJ7 .. ~1d.cp;.to .... poat or1n1nol inter-
- · . . natio.iial· att~,; • t.be eeocm4· ~~14 .war~ .. b«iw. ~n •nttonecl in aoma 

- ~- : ,. • • • ,,l •• 

. . . Allle'd . c5ool.4raUoni ~ -~ · ·.: .. > · · . . , : . .. · .. ' 
• o • I• • 1' • } : •., • :- ', o : : , • • • I :- • :• • • • ' • o • •• • : o • 

-~~.J~;: .. · · . ·: : .. ~8'e -~ .:~1.mo,, e:re :n~t ~ · ·•" 1n the aenae 
.;;:.·:.: · -.; . : . . .. .. ·.' f#· •~~~t!a 'oi' · lan .. an4:.~~ ot ,iir"'.~ a( oourae. 1bey were 

.. .. 
'· . 

J .:,. • ·.: ' 

: . . . . 

· · ·· · orlmes .. odlim"'4 by ·a Gdrornm,n~ .. of.o.. ~-~~ ~tats, thua they 
nre the internal Qf'fnir ot thia State~~ the old 

... oano~jd.on ~ saveroignv. . 
I I '••• •: • £, ,: • : •:' ,'']' • •,: ~ ,· : • • ' • ' 1 • o I • ••< ,,, o \ • • o • ., 

..... ~ -'. ~ .or.· t11eao.:at'itneev1·~ ·- ·~ ex~~~ ot Jff8. 
President 'Roosevelt 1n ·lda atl\~:t . pf .KuoJi 24,th. 19ltl+, deol.arod: 

, "In ano ot the blaokost orimos of all histaij ,;. be;un by the Nut. 
··1n the aq. o:t peaoo. o.mnimltlpU.~ .by :them. a. )lund.Nd ti.mas in time 
ot ~ - thlt ·wholdaala .aobllmat;i.o -~ · of.. tlu,. Jen ot Europe 

• . ·• i .. ... ' p~ (?Jl :UNLb!ited, every .hour." :·, -. . . ·. ·r· . ; . _
1 

•; 

President Roosevelt right:cy. un~r~: ,UiAt the orimea 
.. :: ·:: ::· . • oomn;L tted l?Y t.he Nazis in Will" timo ore· but a nw. tiplioation ot 

their a.rimes ·ot the anae ld.nd as al.reo.d.Y ocm:utted in peaoe time • 
Tba t applies not oncy .to the Qrimes. ngninaii the ,Jews. Hundreds 

. : . .... . '• 

., . ::. '. : :. .ot thowsanda ot anti-Nazis have been . o:l, ther curdered or tortured 
:'.· . ... .· .. . _. .- -·· or·: inte:rl)ed in oonaentrat!an . OOJipe, ~re thoy are still held tar 

. . the· aece·· ~asan: thoy were obstaoles ~ the \7~ qf preparing tor 
the war. ··· · • ·• . . 

. . · .: ... · : . -~-: , . ..· ., ~).. . . . . 
·· · · ... ·· Sooialis1:a -and Ccmnuniats, .Democrats .. ~ Po.oitieta, Protestanta 

and Catholics. hir praportiQn .to tho N(lZi_ infeotod Germnn 
,J..>q>ul~tion 'lNlY be not very high, but the"arimes ·oommitted a.go.inst 

• .. .. . : them· w_ere ·•·ot·:·tne.;~ .nc.tw:~.: · _,NOparDrtol'Y a.otion.s of the big 
~ ol·· J;n~ ·.i~ . ;tQtoJ. .. w:~, :, ~ --. ·.a·~ . ,P.PJ?~ies to tho Fnsmis t 

: .:: .. ; ··: ~ :,:·: ·:,::.~·. , ,.~. I ~ .. ~ .t ~~ if alld to what ext.ent it applies to Jo.pan. 

··. .... (~) But -~ .. -~~a<.ci ~t·:rW,,ii '¢ier this war. Nobod.Y 
· :· :. , , , ., .. , . ~ be:J,ieve th.at at the mcnerit ·when hos till ties 1n the toohnical. 

: · .. . : :.· ' / ' ; ,: ') . .;·v :.·, •.~~-o.9~!.:··'·'h"Axia· .t.m,a..ti.oa.,, :~sp~oi~ _·.t.he Gerr.lQnS' v1ll tro.na-
. ·-~ ... :. .. -~ ."r. .. _. .. , .. : :· . . f~ :thpiilh,.a.V$1r ,:b\1;o .&so&l\.t, p~~ AA<l pe~_-;toving peoples. 

• "' " ' • ' • • • t ,. • I • ... . _ I , , t, J _. • • • ' •• ' • • ' , 

'J · ./::•: ~~ :; .;< , \ '·~ ·: __ :: :· ... ~·:.~ :"ci;;~,'-~ ~ -~~){~t ·~ :.~~~~tb~_.~o.ata will inoreaae • 
. . ... ·· ..... :. ~e .. ~ :. t~ ·•o. :oonid.nu.a.tu,n o_t -~t4• ~ -in ·tl)o :tom ot an under-

. ·· ground- Nazi~Fooiat tenon.~.• ·.:· ~ . "~ .criine~"' will not ceo.ae 
with the end ot the war in the m:lli tar,y sense. · · 

They are riot isolated aots of men unbalanced by war, thus 
crimes m'lioh nppen.r and dieo.ppoo.r with the WE'r, o.s an o.ccorapQJ\Ying 
phenomenon. Their relo.tion to -the war is, this time, the opposite 
one: the war is not their souroe bub their product. Thus they '1ill 
continue o.tter lhe war;:~ the fonn of undorgrowld. terrorism a.nd 
banditry. ·· 

• I 
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: 1'b<t orim:1nnl epidemio ·oa1J.ed Naaiam or Jaeoiam w:Ul not en4 
w1 t.h tho orm:latiOG. !l'Jw Allied and.ea in oooupatian ot the Ax1a 
oountnee t1JUBt be protected ago.wt this orindna1iv. And the 
Unitod-l'ationa; their lea4era, .repreeento.tivea ~d their people■ 
u .,11 • .- .Without thi■ proteotian a reeonatruo14cm ot the world 

. ·.would .be 4:lttioult, it not:iq,oesible. · If&.; Pllerlot, tho Belgian 
Prime Minieter, o.o«>mpaniecl :hie eiptuN ·ot the st. Jo.mes 1 

doolaraticin by a -atate•~t in '!fdoh he said: ·. 
• . .. 

· "Bxemplory punishmen, to fit the gNW.tnea1 ~ the crime 1a a 
satiafaoticm UZogently ~ by the oonaoienoe ·di t.be oppressed 
poople , by their need tor jua tioe a■ veil na their desire tor 
seouri~.• · · 

' j . 

And 'General de Gaulle stated an the same ·ooouicm: "but it it 
•. 1s leg1.1dmato and ,neoessory to ensure· tull puz,.ialant tor arimea 

oam:d.ttecl, :l t 1s quite as legitimate ond -~ear,- to take the 
eaaent:lol:-mauurea ao that the renewal ot auoh arimee ahould be made 
iq,oa·■iblo," · 'The ·measures to be token azie of oc,urao pre4aD1.Jum'bq 
ot a dittorent naturo, but among them tbe ·puniament ot or1mea 
prepared oven now by the Nuia and Puoi■w to be o<DDi tted ai'ter 
their military defeat 11118t be taken into oonaidero.ticn, and made 
one ot the item■ ot the Allied retributive ,iqtlon. · 

· ( o) 1\ie~. are Axis crim,s oomn1 tted in the course ot the 
prosent wor which ho.ve·nothlng to · do with WBl' m the toohnioal • 
sense ot the word, being ·OOIJlld.tted •en maaae• with euoh bestial 
a.trooity -that 1s ~ellod ~ history. 

As the crimes oommi tted by the Axis arlm1nala during this 
war are not isolated aots ot roon unbalanoed by the var, but acts 
of a people infected to a J.nrgo extent by a ~ opidemio 
origino.ting ·111 the Nnzi and li'aaoiet &>otrino, the criminaJ.i 1iY baa 
nooossari.]3 a mass oho.raotor. ibis .~V is not o. temporar,y 
devio. t:l.cm ot the Axis peoples eapooially ot tho Ceman poop.le, • but 
-a soiontit'ioal~-created nnd eld;J.~ ou1. tivQ.tod sto.te of mind which 
appears to the :arim::lnlls as o. no.~ol one, o.s o: norntll state ot 
Jnind· ot the' higher race. · · ·. · ·, · 

. · :· · ( d) . ~inriJJJ,, bt'g ·apooial orgruii.so.t:tons ~ ·voluntary as to 
membership - have :beon oroo.tod and trainea to oonmd.t the most 
ab~le or:t.mos suoh as mos a rimrclare , exterm:l.JiA tian, tor.ture , 

··eto. -ney aro state oriMisations: the s;s., Gestapo, S.A. nnd 
aimit l ar -organiaati<ma. · _'!'hey oan be &,nounoed as or1m1nAl gangs 

·--with -regard to lheir purpose and to their o.ct:l.v:1.ties. Thia 
question is the · aubjeot ot o.nother- TOport ·or mine. :. 

· i'hese main teatures ot .A:ida. cr1.minttli-fty are s~ased in the 
Doolarntions. '.lba Belgian Government in its stntemont ot June 8th, 
1940, s~: "i1le truth, however, is tho. t the Germans ho.VQ oonduoted 
the present war with teri !iir.l-'S tho atrooiuos ot 1914." This 
sta~nt ·wns issuod in the first yoar ot the wor. Tho exporionoee 
of th.a past 4 yonrs, in t.'lo t'itth year of the war, nnd especially 
the ax:perienoe ot the invaded countries , haw been not ten times 
but thousands of times \7orBO_ thlln in 1914-1918. 

It simpzy orumot be oompD.rOd. Innumerablo doouments hnve 
beon published. It is impossible to f':lnd a ward strong enough for 
exprossmg t1w dogree of intensi-ey of this or1minDJ.iey. »ie 
Doolo.rations use suoh w01-ds and phrases a.s "monstrous" (Soviot 
notu of JllllU'.U"y 6th, 1942); "oold-bloodod oruoley" and "oots of 
butohery" (tho statoment of the Bolgio.n Govornzoont of June 8th 
1940); "inhuman aotiona 11 

( So -.!.et note of Nm-onbor 27th, 1941) J 
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"riglmo ot terror" (St. Jamn• Deolal"Aid.on) J "aruelv and moral 
clapo4ati"'1• (Scm.et lfote ot .U, 17th, 1'1.2) J "unp61'al.lelle4 
orimn" (the.._), "beet.1.el ~ ot •---t1on• (the 
Allie4 Deolare:td.cm on 1lbe exteatnatlan ot the Jftll ot Deoember 
l,U) J •1t iii. not a ni- but ar&,i- 1114 ll'8on• (Jt1na Haakon ot 
•~ en~ 7th, 191,0}, "blaoke■ir or.1,mu• (Rooaevel'b- en 
llaziob 24,th 1,.,._h · "butoheriu 1n Jlranoe• (Ohurold.ll en Ootobe.r 
25th, l9'tlj. All -these vor4s an4 eaq,naaicma are. too weak and too 
oolourleu 1n ooq>Brieon -v:lth t.he reality. Pl9obabl,y h\lD!Ul languo.go 

· baa not tho vooabul.al7 94pable ot ren&trina the intonai v ot tho 
oriJqea ~their~ • . Warde pole when oontronted with the aota. 

-Mil :la.not a queation ot li~turo .. It 1a aver., serious 
niittor ot practical monauroa to be token by the Allies. ,U the 
Ax1a arim1DA11 V, and •apeo1all.y German CJl¥1nd.nal:l 1(y, 1a 6f auoh 
nature as haa bean ahon above an4 oont.imed by' the Allied 

. dooJAro.tiona ·ond 4oo\lD8nta ,. then the motho41 ot· the pun:lshmont ot 
"war onmoa" 81ft be o4apw4 to thi■ abnr401;er ot·Ax1a ariminnlity. 
It ia, obvious tbo.t WO oamot ocntrol auoh arim1nalJ.V by mot.hods 
GUCOG&atul in the strugl.c, a.pinat in41vidwll on4 isolated 
crim.1.naliv. It~ bo the ·aub~t matt.el' ot Ill?' other report 

• V 

to show whnt oonaequonooa wat be 4eriw4 by the United Nations / , 
f'ran this D0\7 and unparnllollo4 character ot the Az:ia and espeoially 
Germon ond Jap:uieae arim:lnnliv 0.8 to tho mothoda of investigation, 
to tbo zm>uurea. ot seouri'f(y, to -the trial, to the substantial. 
lo.w, oto. • • Here I aboul4 like to \Uld8rline that jliatioe and 
the protection ot h\D&D aooiev oannot oopi ~.1'\ate ·before moss 
arim:l.no.li\y. We ho.vo mLU\f prooedonta ot the atrugglo ngainst the 
r.-insa arirninolity ot tonatios. I tdll oano to ~ ·problem in 
D\Y socond report. 

. ~ tourth tact relevant to the examination o.nd solution ot 
qur problem is ·tbe -taot t.hAt oerttdn categories of tho Axis orimas 
are arimoa again.et the whole ot humanity. 1llose arimes surpass 
the .oonoepticn ot tb, "violatiou ot lan o.nd oust.ans at war. 11 

ibe:lr substance, tho:lr put'p088, their intensi 'fvr and methods 
are such tbD.t they. tbrenton t.be very toundD.t:lons .ot oo.oh huni>.n 
arganiaat:lon. ~ of. ~ o..v,e oovered by th$ positive la.vr; 
some are not oc,vrered by the ntirrow notion . ot "war crimes , 11 nJ. though 

·· they are oovored 'b7 .ar1zid,noJ. J.Qlll and its prinoipl.oa. But all are 
oovoro4 by the preambl.o to the· Ho.p Conventicn:, "l.nwa of humnnity 
and 41otatoa ot the publio oonaoienoe." 

. . . . . 
·It oould ~ objected tho.t it is not n8Q084'8l'Y to manticm 

them as an espeoi,aJ.. .. oategor;y ot Axis ari,mes. But it is necessary. 
Am' t.be Deolnro. tiona ck> 1: t •realuing th.at eJJ. :tonis · ot the Axis 
ariminal.1-ey ·cannot be ailled by the positive .J.nwa • . 

Tm., the Polish 4cwerrwmt in its statement ot Deoomber 20th, 
191.,0, mentiana •v:1.o1at:1ana of oonsoienoe which is oven woree thon 
peysioal terror." And in the Polish memorandum subm tted to the 
Conml.saicm on April 17th, 19ltl+, tJw oo.aea ot moral and psyohio 
tortures a.re enumera.tod. S0010 ot them are not inarim:lnatod by 
tJw posi tiw lA\7, beocwse tho leg1alAtor ot the normoJ. pea.oe tin¥3 
orira:1.nnl oode& oould not torsoe the sn.distio bestinl.ity ot the 
Nazis. 
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. . .. ,fha buviet ~t SA iiill no1io ot lfovember 27th, l9't,l, 
atre1aed tbAt 1M G8lmt\ur a.re eoid.na not on17 qoinat the prinoiplee 
ot intemo.tiOMl. ·i., Nt ....... JriMipl•• at ·hllaan IDDNliv. • 
Who. t m,t0,ning oould. hav6 t.hie cliat:1,notion it thd law na ooYOl"ing 

. all. Qel'inan Cll'lilt■? . . 

- . 
. b a.-· JM>J;e. 11DJK)IIDOocl · 1- CleftMUl at1d:tate to the Red Aav 

pri.aanen u an oti,itu&t whioh n.ola:bN •the JD;\ elemDntary rulea 
of na-aJ. ~v t II 

'bi St. JlmN I DeolaN.tloai !a on the eaa, J.Dea, atreeeing the 
taot ht,the Qenan, GN O<mllll.tidna arimN wbioh have "nothing 

· oS>Qan with the o<>DQOptl~ ot en act ot nr ~ ot a politioal 
, arilnl." In 1M now ~ April 17th, 1911,2, t.bD San.et Goverment 

41e1dquiehN "el,mlntaz,y pl'OVUicmll ot ini;emo.tional ls and 
h\11110nllOl'ala." 

PreaicJent Booanelt epetllal ot •o.trooiti.ea whioh hAve 
v.l.ol.&tecl ff9r7 tenet ,# tho, Cbriat.1.an taith" (October 7th, 19';.2), 
and on the onmea ot ~ Jloaoiat gczig "a.gninat hunom.ty. • 
(~ 28th, 191,.3). I vill oani, to this point and to the renaon 
tor the 41-atimtion :1n the aho.ptar 4ea1Jns dth the interpretation 
ot ~ 4aolaratzloaa am. Td. th the oonoluaima to be 4rmm from thee. 

Here I ahould, lilco to atresa tbo.t thia tOUl'th t~t nuat be 
takon into o~oro.tion U we vilJ. right:!¥ interpret the td.ll ot 
the United No.ticms_ o.nd eo tba aoope of· their retributive action. 

s. t.Jgnl tOZ!mlJ ot orimoa 

1h18 tact is not a nev ono. logal toma ot crimos wro ueod by 
tho Cc.lmana 1n the tirat WOl"ld Wo.r. Whnt ia nw is the extent to 
whioh this cloak :la uaod 1lo oover jxia and oapeoiAl.l.y German arimee , 
and o.lso the o:f.roumtnnoo thAt the so-oalled "legnl .bosia" of 
adm.nis:ti-o.tivo JDBnsures o.nd ot jwlioia.J. decisions and juclgm9nta ot 
the Genil.na ore in thomaelvea a.lonrq orimea. 1he issua of o. 
decree thnt the rite a.nd the ohildren must bo punishod booause tho 
father ~twd to~ort a auapootoo. po~on to the polioe 1s a 
orime in i teelt. he lo_gal :rorm :Ls o. 1'ar6o. Tho authors of such 
decrees n.nd ordors "aignod 'their or:fmes" os K. do Bner pointed out. 

Scao or the Dcolarat:t.ons mention this fact. Prosid.<mt Bene6 
in his ·spoeoh OS- June 13th, 19'12, ato.tad: "I aol.Dlil1'U3 deolnre in 
tho ·nome of the Oeoh.oslovak Stato, lfation ond Governrnont, 'that 
tor n.ll that hos ha~ened in pur country in these days we consider 
Adolf Hitlor o.nd all ~re of his Government, without exception, 
poraonall.y responsible." 

~ ho onunm-ntod tho co.tegoriea ot the Gerr.18n officio.ls 
porsol'lllll3 responsible tor this gangster o.clcinis tro. tion , 
legislation o.nd juriaclioticm. 

-6, '.ibo B.riand-Kallog Pact O:!ld the ~ crimes 

I loavo aaide ~aio ques tion of whether or not tho Bri.lln4,­
Kollog Paot bAe denourv,od tho aggressive wo.r as o. crime. I 
ID[U.Jltain thD. t the Br:Lnnd-Kollog Pnct imposed an intern.>. tional 
obligo.t:ion upon the signatory sto.tes . 



1hf v1.$td.on ot oaoh .inte,no.tional ob:U.gation oonstitutea 
. a. "Mli1J , 1n1;ornatioJ1Al, • :the .Glei'nim au1lbo». lt41191 Strupp teo.ohea 
in h1a book. "Du ~tak\ikt~~ . . · .. · ~ . 

• 0 • • I I • 

• ~ • •• • t.' \ • • • • ~ •.• : • .,, • • . .. ~. , 

' . 

N0\1 the question. Briaea, ·•nticile~··1,y -~bl in ·o. footnoto 
to his ortiole on "Puniahcont of war orimla ... in the Amerioon 
Journal ot .~1'9nlaid.onal. Jar, .JuJ.; . .J.911.J•· ~ - t.he ~on ot a 
~ign'oo\lrtll7. ia a •M11•· mW-iiS.oobJ.• in ·Tiola~op o1ther 
ot the Brio.nd-Xellog Pact or ·ot a hlm-aar-4ld.an ·bila~nl treo.1;,y, 
oa.n this ottenoe be a baaia tor o.oqubing ri;tta such aat: 
oontiaoation ot mgbUe, •~• . ot ~~, ~•111g taxea and levies, 
eatabliahin8 ~ -~-~ ~i~te to~o.th according 
to the 1- ·'of. the- _4.nvo4er ·eto.? -~ an :lnvaaton, 1 thua a "Mlit 
international" be the b .. :ls . tor rigbta? Ia~1 .. ~ Aot an antd.juridionl 

. u~wnption, -~-'°~t that1ijlj ·n.91Ation. ot law' OOlil.d bo tho sou.roe 
of rights ot OJ'\Y kind? Is,/4 ·1hot a oontraAiotion .1n te~ to a ey- thnt 
the invader,thus,the perpetra~o.r,ot on illegal aot a.t leo.at - hne 
tho ~ghta enume~ted above and othon granted to the belligerents 

· by thv ~gue- Co~ntion. ot 1907, th~ · n:b a .time lj'."Mtn anoh mu-, 
oven on· 'Ml8l'O••iw war, _,ma . I legal :t:bing'I · · : · ., . ... 

• t • • • • • • ., ,. , ,,,. 

The -~~~tiona do_not .lDBrition ~ problom •ex,pressia vorbi .. ' 
But .. thQ Mo,I~ dool.tlr~tion an atrocd..t:tea· ~ .llbvember. lst, 1943, 
stroaaes tbaC the decisive la.,-i is 'the 1aw ot tJle invo.ded and 
libero. t,od oouutry. Doea 1 t man the. nn.t:l.onol jqdgo will a.ppl.y the 
na.tional orimnal .law ond w:LlJ.. not-· Mk if . the act is or not covered 
by the "lAws ond ouatoms of war"? . 

It 1s a very sorious mn tter whioh deserves to be dealt vd th in 
a speoio.1 report I beea.use the conflict of lo.,m nr:Lso bof ore every 
national tr:ibtmnl oo.J.led to try "W!lr arimil1'1ls" nt the moment ,1hon 
tho aooused W0Uld objeot thAt h~ L\otion ia covered by tho "la.w 
and ouatans ot wnr," e■!,)8oio.lly by the provisions ot · internationnl 

·· 1~ ~gula.ting the dutios uud the rights ot tho oocupying foroo. 

. . 

In oonclusion, I should liko. to sum up: 

. Tho Uuitod Nnticms, as the Deoiorations domonstra.te, re<'J.iso 
the ncy, cirl.minologica.J. situation as mrin:l.t'ust :tn -~ fao-1;.s described 
in the ohap~r II of this report. 

The deten'!linnti<m ot the. Un11Jla Na.tiana in matters of crimes 
oomnittod in oonneot16n v.l.th the,: second world wo.r· h.?.s been not 
onl,y intl.uenoed. but Mroc~ ."o.rouaed by these t'o.ots. 

·· , ~ p~es 0,T&d \1Q1"Qa 1,n '9'hioh .the ~ ted Nat~cms. eXprOSS 
their indignation OJ'\d their will to .o.ot ·- in o.ooordo.nce with tho 
feelings of the oppNOsed pooploa ~ 'the occupiecl countr~s, ond . 

· . ·~th publio opinion in tho .!'l'ea ommtriJs - nnist not be ounsidored 
as. only l'\11 ethiaru. .oondemnntion, bu·b ns constitutive olc:nents of 
·th& will of the United Rl tioriD to · 1Jllnish; ~ 1· through punishmen·t, 
to satisfy tho mora..1 neod for jt'.stioe a.nd the sooio.l nood tor 
1:>rotoction. 

ThUB, tlw new facts, the no\'/ r~al:1-cy o.s undarstood, and ::i.s 
. set: down oy the Unit.od Noti~ in their Deolnra.t¥,na, will hel? 

us _to t:IBoortain their w111 ·o.e t~· c.s tho quoation is ooncornod as 
to \7h '?. crimos oormoctod with tho second World 'ilar th Uni tee.:. 
? tions o.re dotermi.noci to pwlish. It is the to.£k of inturprotir,.g 
the deol .:i. tions in c.,. \103 001-ros1,011ding to tho:lt· r~u.,1 m0rming . 
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-\ :.:· :: . >.;t.. . : ·· .: . r ·:,·: -·~ . . . . CJIAP.L'lll m· .. 
... . :t .l::. · .. .:..· ·· r.:' . .:: . · · 
,, ,_i::j ,~ c,,: '., .. ·•· ... ~- .. 

•i r ,"' :• • .,..,{! • • • 

,. t 

. ::·~ ~ ,JaRo\>~.~:~ .. JIIIOh N...,_ Uthe United 
. :.- ~- - · ·1a.t1cna hD4-.48 ~ ~---•1d.w; o1ecir aa4P"QiN .4eolarclticn 

. oonborri1nc the Ql'imi,w ~tted l,y ·tho .Jzia 1it oonneotion with 
. tb8 4e0CID4 Wea-:LA -~• 

. . ... ~ J,; 

. lt,na M.~-~ie to, c.oe •iDl>J.e re_uonz b 
O:nlilo4 ~~-·~ :ta0$ -.~••-·• .S-'5• poll~. oaam1'1 

· ~ t.Jl4, ~ .... 1"8 ot -111d.e .war, 1 ••• t,aa tlMt boli,nidna ot -the 
~ .Ei~U~, ... . - . 

ihm, b ~ier&tione ;,r auoh a ~iir 4eveloping tram 
1839 to ll'tAt,._..,...up all :b nid••l--- _ot -~~ war, bear all 
tbo .... QI ~ ,,Cll'd,ISD ib'~, £n., j,Noiaion Ol' laaJt 
ot ~at-~t:,.w,•aw, JaDl, upau■iona anclpbraaea, 
and l.Aat but not leu1:. ii,. 1amJl,eroment.- 1he Deal.aro.ticmJI IIIJ8t 
be Nd u auooe•~ ~••1«.a ot a pneNl will in ato.iu 

· woen4:l.. . ~ 
' ' . . ' . ) .. 

We have~ a great maber ot' &tolarntiona l!lflc1a auooeeaiw]3 
. :-in~ •taaet•- Gt * -., 4eoluationa ot vo.rioua value tor 
• o~ p\ll'pOH, •~ ot thlla oonve4iotor:, to oaoh other. 

. . . , ~ . ... . . 
, ,· .· •.,- · · - We JI&:" otJ3 .ano 4eol,az,at£.~ .pub~ f'~ and expreeaJ3 
._ :.·' ! . . : on ~ .f/f ~ _1Vdte4 *id.ona. Go.¥.eN191111a (l>eola.ro. ti.on on the · 

· .. ,. . a:tuminailian qt tbe J.,. ,ot .17th Dtoeai>el' l,a..2). . . . . . . 
~•:_=·:·c ~-... · .. : . ,: ~• ~ ce, . .-,uy ~ cleolo.ra1d.on 4eala only td th one 

,.-' -~ · :~;-:j: · .. ·:~t: ot..,.,Qal" .pieob1-, & ~t whi~ M . in acne reep_eo• not n 
_ .... : : ,·.,.-'9-~~~gn -of ~ ~•. aa .the doot:rim un4eraW148 them • . 

!lbe peo.t ma.1oriV ot the o'lher United Nations publiozy 
, and otti,o~ •Gfl&'N4, ao tbo.t , thia 4eolar&tion oan be regarded 

aa a Unibocl .BL~ou, .c1DolqoQ1d.on. 
• • . :. ! • . . . · .. 

qt.her c;1aol.N"Qti01L8.ot n p-oup ot -4overnlnonta Mve not 
,:-ooeivecl -~ ~ by the othore. but something 1n the 
~~- ot. ~•~ S!l!!fi!!'lf, 4'8, tor WtancJe~ - the· OOOlllCm 

. ,;.~~...-~: ot. . .CNOhc&l.Oftk and Polish ~ts ot 
·· ·~ .llth• -~, In.~ ·aenae, under the con~tion of 

: .to.oitua ~ -,·:i'tr nd.gbi:·\,o regnrded na a Unit.ed No.tions 
daolo.ro. tion, · ·1 · • : , ~ , . · · · · 
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1'he 80.J:19 npplioa _to tba i!MU.ri4ual 4ool.ara.ticma and atato-
11¥)nt. .. 9f Allied lea4era ..-Hrc ia 1lldr repruentaid:ve 011pt101 v 
so thlit • t.hey UDl!oubte4.l;r ezpNaNCl •tllie, »oli.CV'· ot their reapeotive 
nA tiona. ·. · · · ·. · · · · · · · 

. - . 
. · 1'hu., we htwe m\ a __,.., 9'0eenltd.w 4114 ~ apreaaion 

; · : .: . •. i : <5 t.118 wUl: ot tM·_ unitea llt1tiona u to ~ -"war arimo•," but n 
• .i .i ·.: ' i•· :~ ooll~otion: ~ ~ara1d:cu-lilDI a .11011aio in whiab eaob ■tone 

· beare ' l.he ' il'eoe :or ::t:.• am lnl!..u.ttv . . ~ . whole ps.oture 
1a moN ~•~l• but ---~.a~ 1lbi ooat oi pecd.aion. 

: I 

... It 1a _q\d:te ·nawra1 illat •• a..111"'1 ... a611-e1aecl to the 
peoiµ~, . ~aling · to·. theu ·11tbioal , .... , oanno'b 'be tramec1 1n 
t.he maNlff ot· odourlMa, ·a-, laA W-ge-td.w 1-pl prodaion11, 
but on tba other han4 1111 1dllle Sa 2'i,e • a •\IIIDN7 ot the 

-·~ . Deolar-.tiona in a · wa wldoh ftU14 miJat tu real work 
. ot the Uni 1;«\ ~ tioml •· Jua1dcte poe■ible. 

. . . . : ... ,.. . . . . . . .. ~ . . .. . 

It W tepo.n:naea to a'tW.n llllah a pNtOiN cSNaripid.on 
ot th• ~~ -o,i r1- Alltel Nvt.kti- aotilcll ca 1lbe 'bule ot 
tM at.,idq GNJAra.S.GD, ,. --' tall•~ ~1; il1-. anlt 
in a p-w1d.oal ..... o1111.,_ to • ....... . 

' 
b Deoluatidaa mat be Na4 anl ~ in OC>nMoticin 

with tho general a1na ot ._ Uniilecl aid.au Sa tad.I war, wbiob Gl'8 
the deatruotion ot Had•, Jucd.111 aa4 JAplnt•• milit&riaa. 

J . 

. -~ . . .. . ;·· . . · .. ·.-.- · · ~r .. •--~111ep tnlliJIA~t._pul'pOH or._ 
r,otriltutive aotion: ot tba ad.tea Katicma la tC? l&Y8 human aooi•V• 

· IAw wou:ic1 1oae ~- ·-•l'daon "-''1"' ti it ._.. not an. to pl'04aJoe 
.o.t ~ticsal .... rulM allA Dl'Oidael7 to'"""" .. &!nte-

h • •,_gi-at;lo~:••~ O t.be ,li'llllln 11ooui4,. • • ' • 
•• .t • • .·~ • • • • • • • 

In thia ■onae • 11U1t ....,_1anll tllll ,.... 110 often 
repe~ted in some 4eol&l'Gtic:ma -,.ot.1JJ7 iatloH ot !Naiaent 
Roosovel t and in tba BatUt notea 1 8cnaN A&D,Wt ~ •• 
or acts "ago.inat the pr!miplea ot h\llan IIOl'GlJ.1',.• B.r •--••ins 
t.heao apeo141 -tn,e• :ot oriJII b UniW Jtt.1d,cu GoYel"Jlllnt■ ~ 
lenders do not ON&'be en~ ...- O&tlpr1• of Cll'illlla in the 

· system of orbd.nal lav, lfoat ot ._ uie 00""4 b7 1111 
prov:leiona ot the •xi•id.na ia... 11111 .tbl .... ot ihuo onc1 
similar passo.gea 1n the J)eQl.arationa ia tld.a: h United Na.tiona 
hD.w realised 1n the OOUNe at tho •eooncl ftlllcl wo.r bt oertnin 

• 

, ' 
'-" 
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oriJaas ciom:d.tted by tho Axis Ql'6 threntoning the very :touhdationa 
ot hucnn orgnnisa tion nnd ot the wolo humo.n aoo:1.ov. 1'hua, the 
United Na.t!ons acting o.t this nanont a.a reproaonto.tivea ot the 

· \iholo ot human! ty. .. are detorndned to puniah suoh orimea, ronder 
the authors ot auoh crimes hArmloaa, to matro,y the Ngimoa 
produo1Ds auoh arimea in tho 1nt.oreata ot 1ho whole ot manld.nl\. 
Tho forum dolioti OCl'Sd.aai and tbo nnt:lono.liv ot the viotdma cannot bo tm obataolo7itbe vq ot puniahina •uoh or.lmDa. 
!lhoao orimoa are booauao ot 1hoir monotroaiv genuine universal 
orimea, wum in ae oven when not aubjootod to po.rtioulnr logQJ. 
provisions. 

Toking into the oonaid.orntion all the olomonts a,ntionod 
above as rolevont tar a oorreat intorpr,to.tion,I come to the 
following oonaluaiona: 

A. ) 1!l8 United Nations, their peoploa o.nd their Govorn­
ioonts are, aooording to their Deol.Ql'O.tiona, detend.nod to p,m1ah 
all orimes oomnitted in oonnootion with ·the .proparntion, oon&u>t 
and oont:1Jiu4 ticn ot the aooond World War, by tho .Ax1a rulers, 
poll tioal or m:llital':Y leaden, their amed torooa an:l parom1l1 tar,y 
orgnnisations, the meaibora ot the ruling Pc.rv ot the administro.tiw 
and judioio.l a.ppora tua ot the Sta. to, and by individuols and by 
their QOOOq>lioos. 

B. ) Thus they aro dotorm:lnod to punish: 

• . a) the t'unaamontal ar1mo ot propBring and lAWlOhing 
this second World War aa a total wnr be®use ot its ar1m:1.nnl. aims 
and booouso ot 1 ts oriud nn1 methods proviouaq plAnnod, prepared 
end employed, and lll.l arimea oomnlttod in the prepo.ro.tion ot the 
eeoond '7orld war irroapootive ~ t.bo . tom tal')' \lhere tho pre­
pnrn tory orimi,a have boon oarmitted, including the territory 
of the Axis statoa; 

I 

· b) o.ll or.1ml,a aamd. ttod by. .~ Ada invodera in the 
invaded or occupied oountr:loa and all crimes oomnd. ttod on Al.lied 
or Ails· territory ().l~t tho members ot the nrmed forces or 
oivilinn oitizens .ot one of. ~-~od ?htionaJ 

o) all arimea ago.inat o.ey persons without regard to 
na.tional.:1:tif, s:tat,less peroons inolucle4; beonuae ot ro.oa, na.tion­
a.J.i w, · religion ond -pt>li tiool belie:ta; 

d) nll orim3s UlAt ~ be oamd.1;tcd in ,order to prevent 
the restoration of peaoe. 

e.) The United Nations rogard o.a arimos in tho o.bove-
mentioned sense nl.l of'f'enoea o.gninat: 

a) the ariminal. lan ot tho United No.tionsJ 

b) the "lo.\78 and ouatoms of' war"; 

o) the general prinoiploa of' or:1.minP.l and internntiono.l 
lo.t1, o.s esto.blished by oiv.Uiaed nntiona; 

d) the laws ot humani'tiY and tho diotates of the publio 
consoionoo o.s proolaimed in the preamble to the Hllgw, Convention 
IV (1907) 
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ibia interpretation 1a in~ opinica the riab'b one, 
exproasing tho real wil1 ot the Unitedlfationa Oonnnenu an4 
peoples. 

It ■eema to• that the Q0ft'eotnea■ ct 1lhia inwrpret.atlon 
1a oOntirD,d: 

1. ) Itr the roaolutico ct the I. ec.idaaion ot the Lon4on 
International Aaaeaibq 4ate4 14th Pe'bi-uar,y, 1,.i.., and oontainecl 
in the General report ot thia Ooamd.aaion, &A4 1IOl'CSec1 as follan: 

War ori.DJa ~ aiv grave outrager. v:lolatiJJ& the pneral 
prinoiples ot ariminal law aa reocgniaed by oiviliaecl nations 
and oonmitted in war-time or oormeo11e4 with the preparation, 
the wag:lng or the pwaeoution ot waz-, or perpetrated with a v:l• 
to preventing the restoration ot peaoo. 

Brom this point ot view t.be Oonaieaion rep.rd u war or1mea 
oapeoia.J.ly: 

a) the preparation and the wagiq ot an agroaeive war 
and all other aota ot agsreaaion (referred ~ in Jw'shal Sta:Un'• 
Declaration at .Nuvod,er 6th, J.91t.3h 

b) violations ot 1an and ouetolla ot war, the li■t ct 
which is attached hereto; 

0) all crimes OOIIIDi ttod. ei tber wi tiwl an Azia oountl7 
or ou~ auoh oountr,y tor the extermination ot a race, nation 
or political par\, (referred to 1n the United Hat.tone Deolaration 
ot December 17th, 19'+2)J 

d) ari.maa perpetrat.e~ after the oo■aation ot hoatiliid.u 
with a view to preventing the re■torat:t.on ct peace. 

W.ar orimea oan be perpetrated, either bi Mreot action, ~ 
by participating in tho crime, by aiding or al,etting, inoiting, 
oon.epiring or giving the order to oonait tho orimo. 

War crimes oe.n be perpetra~, as a principle or an aooeaa017 
by ~ person whatever, irreapeotive ot hie. rank or poaition, 
Head.a of State included. 

2.) ·By the artioJ.o 29 ot tho Arm:lstioe oonoluded between 
the United Naticu and Itazy which &!ala with the surrender ot 
wnr criminals, and 1a _ in the toll.owing terms: 

"Benito 161seolln1, hie obiet Juoiat uaooiat.ea ~ all 
porsou suspaoted ot having oomdttod war crimes or analogoua 
ottenoes \1hoae namsa appear on liata to be ocmudoated by the 
Uni tod Na tiou and who now or in the tuture are on terri tor., 
oontrolled by the Allied mlli tary onmnand or by the ItalJAn 
Government wllJ. torthwi th be apprehended and surrendered into 
tho hands ot the Un1 ted Na t:lona. ~ ina truotiona given by 
the United Na t1ona to this purpose will be ocxnplied with." 

The Arm:1.stioo d:ld not l1mit 1he Allied rotribut:lve action 
in I tazy to war orimea strioto aenau but oxtendod 1 t to 
"analogous crimes." 

• 
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.!!.21!: This is a preliminary dooument intended exclusi vely for the 
personal use of members of the Conm:!.ssion a nd their substitutes. 

SECRET III/4 ( a) . 
12th M-"ly. 1944. 

UNITED NATIONS ~@ CR.°IME? COMMISSI.Q~ 

COMMIT'l1);E___!;l;.! 

SCOPE OF THE RETRIBUTIVE ACTIQN OF THE tJPITF;D •. ATI ONS 

ACCORDING TO THEil< OFFICIAL DECLARATIONS. 

( The Problem of "War Crimes" in connect:!.on with the 
second World War) 

Explanatory ard Additional Note by Dr. Ecer to his 
Report (Doc., III/4) 

Introduction 

'!Wo prelimina ry questions should be answered. One was raised by 
Sir William Malkin in his draft of Mo.rch 29th of Mre Pell I s motion on 
crimes motivated by the victim's race or religion. The second was 
raised by Sir Ceoil Hurst at the meeting of our oommi ttee on February 28th. 

.. , The first question is of n formal nature. Does the Ccmnission need 
special pe.nnission f'rom the constituent Governnents for the study of · the 
problem and for making reocmnerdation? This question might also arise 
on other oooasions. An answer laying dovm the applicable principle is 
necessary. My opinion is in the negative. Reasons for it : 
( a) Fran the beginning of our activity the opinion of the over.7helming 
majority -of the members supported the concentration of the whole work 
oonoerned with the war crimes - investigation of particular oases and 
examina tion of general questions as wu~.l - in the COIIJilission. 
(b) Our Chairman Sir Cecil Hurst pointed out at the meeting of 18th 
January, that if the Tecb:7.~.- :u Ccmnittee vms abandoned, the War Crimes 
Conmission would be the sole body representing the United Nations whioh 
dealt with War Crimes. And on February 8th at tho mee ting of the Canmission 
he expressed the correct opinion that, "if the Comnission prooeodod to advise 
the Goverrments to the best of i ts ability o tho probl cr.w which arose in regard 
to war oriminals, it need not fear objections on tho ground thl\t it was 
exoeeding i ta competence". 
( c) Various Govornnents expressed tho same opinion through their represento.­
ti vee in the Conmission. I r e f er for example ., to tho declara tiona of 
the French representative,, a nd of myself on behalf of the Czechoslovak 
Govenment, both made at the mee ting of tho Ccmnission on February 15th. 
( d) Finally the note of the Foreign Office of February 24th concerning 
the question says expressly J 

" •••• it was agreed that it v,ould be desirable to set up in due oourse, 
in addition to the Coomi. ssion, a t ochniool camdtto of legal experts to make 
reoomnondationa to the Governments upon matters of a politioo-legnl po.ture 
relating to the puniaanent of wnr .criminals. 

"His Majeaty1 s Gov0rnmont in the United Kingdcm understand that the 
consensus of opinion among the members of tho United Na tions Comnisaion now 
is that tho most suitable procedure would be for the Ccmnission itself to 
consider and make reoamnenda tions upon these generol questions •••• ". 

I UNIT~D 
/ Thus 



- 2 .. 

Thus it ia clear that the Coamiaaion ia formally authorized to e~ne 
the problem which is the subject-matter ot 11\.V' report because it is a ~litioo­
legal problem and a general question aa the note of the Foreign Of'fioe pointed 
out, which both now belong to the competence ot" our CC>ll1Ili.asion. We do not 
need special permission. 

2. The second question waa raised by Sir Cecil Hurst at the r.ieeting ot 
Comnittee III on February 28th. It is a question not ot form 'b.lt of 
substance. Fran the beginning ot our work several members ot the Comnission 
expressed on various occasions the opinion that in view of new tacts characte­
rising the present war, it would be impossible to limit the activity of the 
Comnission to the investigation of war crimes strioto~ aensu as "violations 
of the laws and customs ot war". 

At the meeting ot Connittee III on February 28th Sir Cecil Hurst pointed 
out that so tar we arc bound by the declaration of Lord Si.con of October 7th, 
1942, which was the basis tor the invitation sent to the vorioua .llli.od 
Governments. By accepting this invitation the Governments accepted the scope 
of the Coa:lission as described in the invitation and in tho speech ot the 
Lord Chancellor. 

a.it Sir Cecil added that this docs not moan that the scope could not be 
enlarged when now tacts, and especially oases, sul:uitted ~ the Goverllll8nts 
demonstrated that it would be desirable , to recotDend to tho illied Governnents 
a more wide and large conception ot "war- crimes". He pointed out that public 
opinion, the opinion of the raan in the stroot, and the opinion ot experts as 
well ll118t be taken into consideration. 

I think that the conditions which Sir Cecil had in his r.li.nd have been 
reached. 

(a) After the speech ot the Lord Chancellor ot October 7th, 1942, the Allied 
Govemcents in various subsequent declarations and docucents enlarged the 
scope ot their retrirutive prograume. 

(b) New tacts subsequent to the speech ot the Lord Chancellor have to be 
taken into account. The Soviet '1'mies have captured a number of doouments 
proving that the war wu pl.anned and 1>repared as a criminal war with criminal 
aims and with criminal methods. Some of the orders arc: quoted in the Molotov 
notes. · 

I should like to add here the ptatoment of a German. Officer Major Bechler, 
now a prisoner of war in Russia, was Adjutant of the O.K. W. ( of .the German 
High Comnand) from October 1940 to 1942. On December 27th, 1943 he stated, 
(Broadcast fran Moscow on December 27th, 1943) : 

Translation: 

"In March 1940 Hitler made a speech at a secret meeting of a group ot 
generals and S., S~ leaders. His instruction with regard to the method to be 
adopted in the fighting, contained the order to the troops to liquidate all 
members of the Russian Intelligence Service, airgomaaters, Controllers of 
Conmerce, Engineers, Officers, and with this object in view to disregard 
military law.., Major Bechler had personal knowledge that Himnler had shrieked 
at the S.S. leaders of his Army group because they had not shot a suffieient 
number of Jews. "Pigs take an example fran your colleages ot the Northern 
.lrn\Y group. They have shot five times as~ aa you have". 

The Polish Government is in possession of documents proving that the 
Germans are not only conmitting war crimes stricto sensu but crimes which are 
crimes against hwnanity and without even a remote connection with military 
necesai ty. Similar documents are in the hands of the Czebhoalovak Government 
and probably in the hands of other Goverments. 

/ Evidence 
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Evidenoe hae been produced that the Germans are reorganising thoir S .A.. 
troops under the new leadership ot Sohepnann as terroristic bands in order to 
conmit crilnea against the Aras:, ot occupation, against all non-Nazis in Germa.ey 
and against the peoples of the liberated countries, and that they will in .such 
manner contime the war under other forms rogardlcss of the technical cessation 
of hostilities. 

The scope and extension of German crimes led the French and Polish represen­
tatiyes to raise the quoati<in ot oolleotivo rcponsibilitj. Whatever ma.y be . 
legal opinion aa to this aim, one thing is certain. Certain categories of the 
Germana, s.s. Gestapo, S,.A., some sections of tho Army etc. must be taken into 
preventive cuato(\y in order to ensure their punishment tor crir.los cormdtted and 
to prevent them from cOIIIDitting further orit»es. · Thus, at least as a measure ot 
security, the principle of colloctivc responsibility is justified, 

( c) The members ot our Coomission realize that now facts call for now conceptions 
and new measures. All members of Cocmittee III agreed at the meeting of March 
27th, that the orir•s montioned in Mr. Pell 1e motion must be punished. and that 
the only question which remains to be answered is whether it should~ under the 
heading of · "War Crimes" or under another headini• We could choose tho heading 
•1Sed by the Italian annistice ( analogous crimes), but this is a secondary 
question of legal technique. The primary question is that it mu.st be done. · 

The obsert~tion made on April 4th by Sir Cecil Hurst on the results of 
the work ot the Ccmniasion and on the necessity of new raethods and p.i:-inciples 
is of tundemental importance, He so.id that he too "was beginning to doubt 
whether, it the Comniaaion continued to be confined within the limits :fixod 
:for it at ita creation, it could satisfy tho expectations which the speeches of 
the leading statesmen has caused the public to found on its work". 

And this is exactly the pun,ose of 11\Y report.: To adapt the task of the 
Coa:dssion to the Allied declarations c.nd t~ public opinion ,mi.ch is r elying 
on these declarations. 

Thus, I think that the second question as to whot~~o,_. we have renson to 
revise our work in the light of the Allied declarations especially those issued 
Qftor October 7th, Md in the light of new fa.eta produced since October 7th . · 
nust bo answered affirmatively • 

.A.d Cho.pter 1, 

On ld~ lat, we discuased the Hague Convention, S'Qr.le. partioul.At' provisions 
of the Hague Regulations and the value ot the lego.l meaning of the Preamble. 

I cannot help feeling that there was a g,:eo.t misunderetanding os to the 
Hogue Regulations and as to the Preamble. Thus I feel it r:ry duty to add to 
1,IJ' report dealing in Oho.pter 1 with the Ho.gue Convention sa:ie further orgw:aents 
becnuae I think that the Hague Convention in spi to of its age, and especio.lly 
the Prear,1ble, could very well help us to overcome sa:ie technioo-legal difficulties 
and to save the lo.w fraa an inevitable collo.pee if it could not meet tho new 
criminlogioal reality. I remember that sorae cembers of COD:li.ttee III, discus­
sing the Polish suggestions, exm.uned whether the cnses e11UJJerated in tho Polish 
meraorandu&l were or were not covered by the Hogue Regul~tions, (Article l+E,) and 
it seemed to me that they were only inclined to regard the oases o.s not wo.r orir.1ee , 
becowse they are not covered by one or anuther particular provision of the Hague 
Regulations. Thia o.ttitude would be o. wrong on~. It would ciean that acts 
which are not expressly forbidden in the Hague Regulations arc legiticat~c 

. But the Hague Convention has never been understood in this Ll8JU'ler. Nci thor 
tho authors ot the Convention nor the experts of Intorno.tionnl Law exc0pt the 
oajority of GercBn experts, of course, hnve concoivcd the Hogue Convention as 
a body of pormiasive rules. On the contrary, as Westlake rightly point d out, 

/ tM 
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tho provisions arc of tho nature ot prohibitions arc not oxhauativo. 

The aobi tion of tho Hogue Conf'eronce wo.a not to give n oor:~lcto code of 
rules of wo.rfore. The Conference expressly o.dr.d.tted it in the PreorJble. 
But a.t the sEU:lO tir.10 the Conference doclorod that this i.:Jpertcotion of tho 
Convention and tho Regula.tions does not r.ican thnt nots not expressly forbidden 
by the Regulations ore logitir.lnto not■• In the Prem:iblo to Convention rv, 
it is doclnrod that ca.sea not provided tor nrc• not si.:,ply left to "the orbitra.. .... , 
opinion of the cili tary cca:J£Ulders 11 • Rolin. ( "Le d,;-oi t modcrne de la Guorr-:, :: 
1920, Tooe I Page 9) stresses the to.ct that the conference deliberately 
lioited ita task a.nd had no pr~tention, de fori.uler un oodo oqlot du droit 
codorno de la Guerre. . Westlake. International Law, Cambridge 1910, Port 1, 
P.61, holds the sane opinion o.nd so.ya : "The authority of tho Haguo Regulations 
i3 therefore suprcoc to the extent of their range and their rnngo, wherever it 
cey be fowid defective, ia to be supplemented by approved uaogoa o.nd hur.iani ty" . 
Garner. (Recent devclopr.ient in Internationnl Law, Tagore looturos, 1922, 
published by tho University of Calcutta 1925) is exactly ot the same opinion. 
And all three authors ogree that tho fa.ct that an act is not exproasly fo~bid­
den in the Hague Regulations does not oean that au.oh act is allowed. The 
question is whether it is 'C".':' not contrary to the uaagea ot civilised pooples 1 
tho laws of hucani ty, and the dictates of the public conscience, which are 'C10 

suprc1.1e rules mf the hwaan cazuni ty. 

The vo.lue of the Preocble is in1enso, especially tor our work. 

The first question to be answered is whether the Pre~blo can be rogorded 
as law. J° ': .' .t only a non-obligatory "monologue of the legislator"? A dcola­

- ·ion of moral but not of legal. value and not binding the signatory atatos?. 

The overwheL,1ing majority of exports in International Law are unanimous 
in the opinion that the Preamble is law., , As example I quote Rolin page 9, 
op. cit. : 

"La conclusion qui se dAgage de oe~ Mclarationa tormellea (!.olin refers 
to ·the Preambles of tho Hague Conventions) oat notte. Lea principes du droi t 
de la guerre, tels qu-Us rt1sul tent dea usages entre nations, doa loia d£ 
l 'humani ttS ot &is exigences de la conscience p.ibliquo ■."impoaeront aux 
bdl.igerents non seulcment lorsqu'ila n'auront pllS adhdr4 l la Convention mais 
camne droit complemcntaire dana lea cas non rdgl~s par oelle-oi!1

4 

Il dtai t bon, il dtai t utile de donner une place dana le droi t de la 
guen-e awe lois de 11lwno.ni ttS o.insi qu 'aux exigence de la consoienoo publiquo ~ 

"La conf~cnce de la Pe.ix (Rolin moo.ns the Hague Conference 1907, dr .E) 
Mela.re queles exigences (i.e. de la conscience publique, dr.E) et ceUes des 
lois de 1 'humo.ni ttS ont, en fai t, une place importante dru1a le droi t de la 
guerre •••• "• 

Westlake as quoted above grants to the laws of humanity the function of 
aupplementary law when the written law ia defective. Lord Cave in hia articltl 
"War Crimes and their punishment" (Transactions of the Grotious Society, 
Voo8 1923, p. XXI) designates the laws of humanity and the requirements of the 
public conscience of the Prccu.blc o '.'le;~: n0n s cr i:->ta", i.e. as law, Md says 
expressly that this law is to be extracted eto. 

Thus the Preamble ia a part of International Lnw. Tht. lo.ws of humanity 
and the requirements of the public conscience o.re binding rules tor the 
political rulers, mili to.ry leaders, and cOlllllanders, and all persons ropr·., s..: ~ '-- . . 
the State in the conduct of war. In what sense?. I ■a.id in C\Y report that 
the Preamble has two functions: to help to inttJrpret the particular provisions 
of the laws and auata:ilB of war and to supplement them when they have gaps .. 
Both functions of the Preorable are recognized by Rolin. On page 26o he quotes 
Westlake ~ to the interpretation of the Hague Regulntiona and eeya 1 
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"•••• 1•auteur (he means Westlake} a simplement voulu expliqw,r que ai 
tel aotn'&est pas exprtfaatfmt5nt interdit par le reglement de la Hqe, cet actc 
n'eat pas nlceaaairement pennis. Cette .inte~tation eat virtuellement 
conf111llt1e par lea termes m&nc du prdambule de la Convention No. IV, ••• ". 

Interpolation page lO : (Rolin regards the Preamble as an important 
instrument ot interpretation not only of the Hague Regulations wt ot the 
customs as well. He writes on page 261 op.cit. 

"Il 7 aura done lieu de rechercher, t!ventuellement, aurtout loraqu'on 
ae trouve en prtfsence de coutumes divergentea comne il arrive aouvent, 
ce qu'exigent loa loia de l'hwnaniW, ce qu'exige la conscience publlque ••• " : 

Aa regards the other function of the Preamble, I have quoted alreaczy­
Rolin and Westlake. Both underline the role of the Preamble as droit 
complt1mentaire, as supplementary law. Garner regards the Preamble aa A 
meana ot tilling up of the gaps in the positive law, i.e. gaps in partimlar 
provisions ot the positive law. He ae"'a the importance ot the Preat1ble 
in its function ot covt=ring cases not covered by the particular provisions 
of the Hagtw Regulations. I do ~t think :that any other expert in inter -
national law baa better sW!IOOd up the importance of the Preamble than Rolin 
on Page 261 op.oi t. I quote this passage because it was wri ttcn in 1920 
as it Rolin had foreseen the situation of 1944 and it finds its tull applicatj. · 
to the Polish proposal No. 2 (cri.oea ,agains human dignity} 

Rolia s~az "Cette Mclaration eat d'une importance capitale. et c'est 
motif pour lequel nous la reprodusisons encore, avant d'analyaer le R~glement 
et de le controntor avec lea usages. On nc paurra dono pas aoutcnir, par 
example, qu'il est pen.us de mettre t, mort lea otages, parceque le Rt!gleraem. 
ne l'interdit pas, qufl est pen:ds de faire souffrir ddlib4rer.,ent dea 
innocents pour des ooupables lors1'1'on ne parvient pas , &Joouvrir oeux-oi, 
sous pr4texte que le Rtfglement de la Heye ne Mfend pas oette abotlination; 
qu'il est pennis d'attonter A la llborW des habitants inoftenoita du pa_ys 
occupd et de lea d4porter en masse dans le p~s de l 'Etat occupant aveo 
sujetisaement au travail forct1, sous prt!texte que l'article 46 du Rt!glement 
ne prcaorit de respecter que l'honneur et lea droits dc la tamille, la vie 
des individua et la propriett1 priv~e, ainsi que lea convictions religieu 8 c r-
ct l'exeroioe des cultes, comce si la liberU n'avait pas le droit, en 
principe, et saut le cas d'intraction, au mdme respect que la proprietc!. 
Il nous faudra done, tl. O(?tc! de ces dispositions rdglementaires dont · 
l'impertection et lea lacunes ont t!U signalt!es par lea auteurs memes, 
examiner le usages anttfrieu res". 

And Rolin proves that even before the' Hague Regulations the principles 
of humanity and public conscience were recognized rules for the conduct of 
war. He quotes on page 50 ct scqu. op.cit. the "Manuel de l 'Institut du 
droit international" and says that the article 4 of this Mamwl •condamne 
en outre sans se pr4occuper de la question si elle eat irutile ou nt1oeasoJ.re 
toute action contraire A la loyaut~, A la justice, ou h'1'humanitt1•. 
He quotes the article 4 of the Araerican Rules of Land Warfare of 1863 ( the 
so-called Lieber Instructions} and aeys that this article "ordonne de resp -J ..,.., _ 

meme dans le oas de la loi martiale strictet1ent lea prinoipea de justice 
d'honneur et d'humani.td". Professor Sheldon Glueck of the Harvard University 
agrees entirely with this appreciation of the Preamble. In his report written 
tor the London International Assembly in December 1943 under the heading 
''The law to be applied in trial of war offenders" he soys on page 7 in 
connection with the question how the relevant conventions are to be interpreted 
how the gaps are to be filled ond 8Llbigui ties to bo cleared, that tho frf'.1.1: · 

: the Hague Convention with cOOLlend.able foresight inserted in the Preamble 
a precautionary statetient. Sheldon Glueck sees the ir.Jportance ot the ~ee '- . 
in the two functions ~ntioned in t'\Y report (interpretative and aupleoentativ , 
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To ecpbaaise his opinion he quotes Phillipson c, "International Law 
and the Great War", London 1915, page 142 s~ing: ''Even it the entire bocv 
ot modern international written law were completely obliterated, the cCX11DOn 
l.Aw ot nations would still remain - a c01anon lo.w ha.sod on enlightened 
practice and ineradicable conceptions of hw:ianity and justice". 

Our task is to apply this ''unwritten law" (Lord Cade, op.cit.) 
When wr1 tten law is lacking. 

4d Qhapt,r II· 

ad par. 1. 

It could be objected that the expression Gangster-rt!girae is too atrong 
or not a juridical one. AI\Yone unable to accept this descrii:tion ot the 
Nazi...rlgiJJO could be satisfied perhops by another expression. Sheldon Glueck 
in the paper quoted above uses the ten:lB "pathologio systera". But these 
terma involve an eleroont of irresponsibility r i.ch I would avoid. ll)' 
denominating the system o.s a gangster and not pathologic systera I wished to 
underline the crici.nal responsibility of the Nazi rulers. Such a systec 
we.a foreseen by Story in his famous "Conflict ot lawa" (1872). He speaks 
in this book, quoted by Glueck, about )".~, ~n~titutions or cust0Cl8 ot one 
ation which are subversive of tho morals, justice or polity of another nation. 

And Glueck add.a with ji.1stice, "If it is true of any one nation, it 1I11at be 
true ot the tacily ot nations •••• ". 

I left out tho question whether a si1:iple aggre1Sive wnr - conducted 
within the tromework of the "laws and custous of war" - would be a crime. 
I draw the attention ot the Cor:nission to the fact that we are facing a total 
war, i.e. o. war conceived, planned, p_C;pared, launched and conducted aa a 
cri1nnal ,ar in its a1ca Md in its cethods. 

But it would be useful to keep in Lti.nd the following tacts which are ot 
importance tor the correct interpretation of the Allied declarations and for 
the understanding of the declaration of Marsho.l Sto.lin quoted iD ll\Y report 1 

(a) The V.th J.asecbly of the League of Nations accepted the tw:1ous Geneva 
Protocol of 1924. It ia true t i at this Protocol has not been ratified and 
thua did not bec0D8 part of positive Internn.tional Law. Nevertheless the 
tact that it baa been voted is of great ir.tportance. By voting this Protocol 
the Aaaembly ot the League of Nations expressed the "public opinion" or 
better the "public conscience" on the oost tragic question of human society, 
the q\leation of war. The Genevo. Protocol denotlllCed war as o.n internn.tional 
orime. Not in a moral or political sense. 

Tho language of the Protocol is clear and leaves no rooc for sophist 
Disconatruction. In its preaoble it sl:\}"s : "Recognizing tho solidarity ot 
the met1bera asserting tho.t n war of aggression constitutes a violation o~ 
this solidarity and an international crime •••• ". 

Is it possible to r.iaintain after this that the words "international 
or1J.1e• only cean "aoral criJ.1e "? Poli tis answered this question in his speech 
to the J.asor.1bly of the Loa.gue of Nations. H~ declared that a war of 
aggression "ae trouve non seuleoent condararM!e, non seuler.1ent consid41"4fe oomne 
un crime international, raais encore entour<1e des sanctions, aocorapagntfe du 
chatiraent ndcessaire pour la prcvenir et au beaoin pour la 1"4fpriraer". Thia 
is the language of orim.nal lo.w; crir.:ie, penalty, prevention, repression. 
The Aeseubly of the League of Nations approved this interpretation. Even 
though the Protocol never foroally becooe inter national law, war of aggression 
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was proclaimed a orime by the international legislative bo~J while before 
that, at lee.at since 1914, it had been proclaiJDed a crime by public opinion 
and the legal oonacience of the whole ot civilised hwnanity. Thia was the 
historic achievement ot tho framers of the Protocol. 

(b) Professor Lauterpacht in his memorandum to the Cambridge Connittee s~s 
on pages 3 and 6: "The law of 9J'\Y interna~ional socie ty wor~ ot that name 
must reject with reprobation the view that between nations there oan be no 
~o:'(I'esaion calling for punishment and it nust consider the reaponaibili ty 
. __ .. the premeditated violation of the General Treaty for the Renunciation of 

ware.a lying within the sphere of criminal law". (c) Thia opinion 1a 
supported by the fact that in 1937 the League of Nations voted two conventions 
against terrorism. The reason was the aasaaaination of King Alexander and 
the French minister Barthou and the ratio lesia waa to aupreaa and prevent 
terroriam as a cr ime preparatory to the launching ot war. Tho war 1939/44 
proves the correctness of this opinion. · 

The question is, shall we go back?. Is the standard of 1924- in this 
question too advanced in the light of the experience of 1939/1944-? Should 
we be more reactionary that the League of Nations in 1924- and in 1937? Or 
in other words, should law go backwards when social ohanges require progress. 

.~-t .Chapter III 

In ll'"' '" · ' : .. ~- : P, tho interpre tation of the Allied declarations we 1111St keep 
in mind: the raison d'etre of the allied retributive action ia not to punish 
mere crimes but to punish crimes which have some OOMection with the war. 
For the punishment of crimes of other kinds the penal legislative and normal 
penal jurisdict~., :1 of each country, with some modifications, are fully 
sufficicnt ·llnd a OOIIIDOn action of the United Nations is not needed. 
Conmission 1 of the London Internationall.ssembly expressed its opinion in 
this r c ::~ ot very clearly. It is one of the most progreesive and the most 
practically and theorically justified juridical decisions ot the present 
time. a.it the Cambridge Conmi ttee also recognized that the problem ot the 

, tributive acti('.'l of t ;1c Allied Nations cannot be limited to the "violatiorw 
of lan and custcma of war". 

The answers given to the questionnaire drafted by Proteaaor MacNair ~ 
the representatives of legal science ot various Allied Countries, especially 
the answers to Parts A and B demonstrate that the conclusions of JI\?' report · 
are in accordance with the majority of the answers. I must aba tain ~ 
quotations. a.it I should like to draw the attention of the Comniasion i;o 
the fact that the Polish and French answers suggested that January 1933 
.hould be regarded as the beginning of the critical period. Further I 

should like to underline that crimes against humanity conmitted because of 
race, religion and nationality and described in Mr. Pall's motion and 'lf..V 
report aa the real cause of all the other crimes, as the source ot the '-:ll', 
as the malum in se , have been denounced by the French answer to 'the Cambridge 
questionnaire-:- -

Ad Qhn:ptor U 

I avoided a definition of war crime. It is very difficult to give 
the definition even of a simple crime. Every author of a textbook on 

.ciminal law s9¥a usually in the preface that such definition is difficult 
and demonstrates the difficulty by the fact that there exist perhaps dozens 
or more general definitions of crime. 

The purpose of~ report as I understood it was not to find auoh a 
definition, wt to make suggestions as to the interpretation of the Allied 
declarations. My r eport fulfils this task. It suggests a kind of "authentic 
interpretation" by the legislator. The purposo is to bring into line the 
work of the Conmission and the declarations. 
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SECRET 111/5 
12¥8¥~ 

UNITED NATIONS WAR CRIMES OOMMISSION 

Oanmittee 111 

Scope of the Retributive aotion of the United Nations. 

Conclusions proposed by the Drafting Contnittee 

The United Nations War Crimea Canmission has examined 
the ma.in allied declarat i ons concerned with the punishment 
of crimes committed by the enell\Y, new :facts submitted to the 
Cormnission and its ooumittees by representatives of various 
Allied governmente and the results of its own work. After 
this examination, the Commission came to the conclusion that 
the scope o:f its work, its method.a and principles must be brought 
into line with the principles expressed in the Allied deolaration. 

Accordingly the United Nations War Crimes Commission considers 
it its duty to make suggestions to the United Nations' 
governments in respect of crimes committed by the enetJtY and 
their acoanplioes in connection with or incidental to the 
present wor.W war in violation of the criminal laws of the 
countries invcld.ed or otherwise a£feoted, of the laws and . 
custans of war, of the general principles of criminal law as 
recognised by civilised nations, or of the laws of hwnanity 
and the dictates of the public conscience as provided in the 
Hague Preamble • 

.Fran this general point of view the United Nations w,,!. :I 
Crimea Camdssion considers that the following oategorieaqfY.&Jimes are 
within the scope of its work: 

1. The crimes camnitted for the purpose of reparing or 
launohing the vrar, irres ·,>eeti ve of the terri tor., where 
these orimes have been canmitted; 

2. crimes oommitted in the invaded or occupied countries and 
crimes camrl.tted against members of the anned forces or 
civilian citizens of the United Nations on eneJ1\Y' territory, 
in the air or on the sea, whatever may be the rank of the 
accused; 

}.crimes committed against any person without regard to 
nationality, stateless persons included, because of raoe, 
nationality, religious or political belief; 

4. orimes that mey be committed in order to prevent the 
restoration of peace. 



.!!2!!: ~ is a ~ c1ooi,_,. . uw_,a4 oaol.l~wq r~ 
the personal uso of membors ot tho Oonmiasion and their 
subs ti tutu. 

UNITJ!!D NATICJfS WAR CRnm3 C<J6iISSICfi 

REQUEST BY THE COMMISSION PORA IEGAL QPlNIClf 

AS 1'0 WHETHER CERTAJN ACm ARE WAR PJW1ES 

It is the Oamd.8s:l.on's desire that tbe following quoat.1.cm 
should be submitted tor advice to Cairdttee Ill. 

At trio reoont noetinga ot Oamd.ttoe I oases have boon UZMJolt 
~naidoratian whioh oonoerned tho subject or ju41.oial ~. 

It is obvious the. t when a oourt logall.7 oa tabliahed has 
impoaed a sentence which is regul.Ar in tal'll1 tho ~a thoroar 
onnnot be called to o.0ex>unt or be held reoponsible tor 8J\Y • 
error in the oonduot of tba co.so. 

Bu.tit is possible to oonoeive:-

a) .. that tho institution of tho court was :ltaoU illoga].J 

b) .. thA t the jurisdiction oonforred upon tbe court ,raa 
illegal (e.g. :t>awer to iq,oso punislluont on rolatiwa 
of the noowsed.J J . 

. . . 
o) - that the aentenoe was :in oxooas of the logA;l. metj1w,i, ·. 

or othom.se illegal; " ··:;. .. . · 
; . . .. . . . , . 

cl) - that tho oourt was d:lrect.od to tuno.Utm, -cir did in 
taot tunotion, on principles inoonsistc,nt with tho 
tun~ntal rules of jwstioo, 

.e.g. 
that tho proooedings did not in taot oons'b:ituto a 
innl; 
that no proper opportunities tor dofonoe were given 
to the aocused; 
th.at tho oourt waa not bound by l.o.w but applied on 
arbitrary decision of tho judpa. 

Ocmnltt.ee III is asked to o.dvise whether 8J\Y or aJ.J. ot 
tbB abow co.sos should be regardod as wnr arimN. 

.... 

• j 
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Note: 1hla is a prel1ndnary 4ooument intended exolusiw~ tar the 
pGNcmal use ot maal>ora ot the Oamdssian and tho:f.r substitutes. 

O<JDdITTEE III 

Oamd."80 I aslm tar an op1nion on the. tollom.ng qw,stion: 

Ia the _clooree Ho. 7· ot llth. January, 19'f,l, s~ by 
Spyaa-Inquart, of \7hioll, a tranal.atian appears ;l)elaw, oonsistont 
with the laws and ouatans ot v«l.l"l · -

f 
A photostat.1.o oopy ot the douree will be available far 

mspocti.cm when Camn1:f;to~. :µI is oonside~- ttW3 question. 

Gazette ot <h'd:inanoes tor the ~iedNotherla.nds Territories 

O:m>INANCE HO. 7 BY THE RE;IOffiKCWTSSAR FDR THE OOCUPIED 
NERRLANDS ~TORIES; ·OctroERNmG ffiE LEVYmG- OF 

Ccm'RIBUTICffl . 

In v1ru of tho powers oonterred upon mo by para.gz-apb 5 at 
tbB Pahrv.r1s Deoroe ocmooming the axeroiso ot govarnmanta1 
pOll8l'8 :ln tho .Netherlands, dated May 18th, 19l,.O, (Roioh Gazette 
I p. na), I &,oreo aa follows: 

l. 

As ocmpensation and oxp:Lation (Ersatz und Silllneleistung) for 
aots whioh haw been ooom1 tted at aey da to sinoe liq 25th, 194-0, 
or which mq horea.tter be OClll1d tted, and \7hioh are d:Lreoted 
againist the interests ot b German nation or of the Great German 
Reioh,or are oaloulated to disturb pUblio order or pUblio lifo 
1n the Hetherlanda terri taries placed under tha protection of tha 
Gema.Jl tl-oopa, oontr:l.butions ~ be levied 

1. 11'.l'Om persona or assoo:iAtiona (Stif'tungen) whioh oountonanoe 
or enoouragv the aforesaid aots, or m83' be presl.Un8d to 
oountenanoe or onoouragv them; 

2. Mu:rdoipalities in whose ll.1'888 auoh aots have been ocmn:1.tted • 

2. 

1. Personal servioes, money oontributiona or oontributions in 
kind 'rrlV be exacted. 

2. Where a personal servioe is reqtd.rad, the paritY ~ liable 
cannot cliaoharge the obliga tian by a depuv, wuoss tho 
authoriv indioated 1n parngz-apb 4, approves of this being done. 

I 3. 
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,. 
Whclre a oct1tribu1d.cn 1a imposed upon sevorol parsons or 

aaaooia1d.ma (S"5.ftungen) they will be rego.rdsd as oolleotivo:13 
11Able. . . 

It,. 

Oontribu1d.oms, within tM moaning ot this o~ ,will bo 
loviecl by the Re1oh Kamd.s~ tor tho oooupiecl Netherlands 
territarios (Gonoral Kamd.ssar tor saouriv) by a wr.1.tton donvlnd 

note. 

.5 •• 
) 

1. Emept where othGmiee ordered in pa.rtioulor oases, b dDmand. 
note ahall ba emouted 1n oantorm:L v with provisions of the 
Netherlan.da Regulaticas tor oiv:U ·prooeduro; it will for suoh 
purposes be regarded o.e an exeoutgple jltlpmt, 

2. Should tM contribution not be disonarged by the aw, do.te, 
1 ts oolloot:lc:n will be entoroed by arrest. 

3. Whore a omtribu1d.on is levied. on an assooio.tian {Stil"tmigun), 
the persOM who stand in danger of ~st shllll be dasignatod 
in the damM4 now. · 

It,. !I.be arrest whall be mado by the Gorman polioe. 

Tho Haguo, 
Jo.IlUtlrY ll th 19'f.l. • 

(Signed) SEYSS INQUART 

' Reiohskamd.ssar for tho Oocupiod 
HotherlAnds Torrito:cy. 
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SECRET IIr/8 
28 August, 19z.4. 

UNITED NATIONS VIAR CRIMES COMMISSION 

COMMITTEE III 

REPORT ON THE PLEA OF OBEDIENCE 1'0 SUPERIOR ORD 

Submitted by Dr. Yuan•li Liang 

I. The Praotioal Pµrpgee for the War Crimes Canmiasian of an 
Examination ot the Problem, 

It is generally admj~tted that the problem whethur the plea of 
obedience to superior orders i,s BUfficient to o.oquit the person accuaed 
of o. arime is one of great intricacy. The dif'fioulties are inoreaaed 
when this problem is . approaahe~ in relation to war orimes, the 
punishment of Vlhioh haa had few precedents in international history and 
·ror which practically no international cuatan or jur:la:prudenoo exists 
wher efrom to deduce generally agreed rules, During the present war 
a few attempts have been mo.de by private-bodies of publicists and juristo 
to stuey the problem, and the results of their studios have thrCMJ'l a 
good deal of light on it, Pa.rtioular mention should be made of tho 
r eports subrn.":: +.od by the Cambridge International Carmission for Penal 
Reconstruction and Developnent and the London Interna.tiono.l Aeaembly. 
These report~, · particularly the latter, had however in view the po3aible 
establis~.ment of a comprehensive and all•inoluding intomationnl tribunal 
as the principal, if not the exclusive, orgon far the trial of war 
criminals, and took accOWlt more or less of the oonsidoration that n rule 
or a standard. would have to be established by agreament of all the 
United Nations, who would submit their oases exolusively or prinoipally 
to this tribunal. Since the Moscow Declaration, on tho lines of whioh 
the Wor Crimes Commission has been proceeding hitherto in its work, 
decl:ired in favour of the principle .Qf national jurisdiction of the 
United Hations, the prob1em of the p).~o. ot obedience to superior 
orders is somewhat simplified for the purposes at the Canmia3ion bee use 
the Commission does not have to proclaim an absolute cmd universal rule, 
or, in other worda,attempt to codify the rule in the f ace of the 
divergent legislation ·ana. legal provisions ond ju ioial 'practioe in force 
in the respective l/)'lited Nations. The Commission does not have to nnnounoc 
to the public in advance to what exact extent the plea of superior 
orders will be r ~9ognized in the punishment of war criminals either 
in the national courts of each of the United Nations or in the proposed 
Interallied Tribunal with its limited jurisdiction. -Nor ia the plea of 
superior orders of vital importance in the examination of caaoa by 
Cor:mittee I, since the latter doea not so much go into th~ merits of 
the case ns prepare prima facie charges against alleged offenders, who, 
in any case, cannot enter the plea of obedience to superior orders o.t 
t hat stage. 

I t is submitted that it would be futile to attempt to formulr.to, 
by means of an agreement aroo:-ie the United Nations, an absolute rule 
in r egard to the plea of superior ord~rs. Some efforts to eal with t he 
problem though of limited soope, have indeed been made by international 
public bodies. In its report presented to the Preliminary Peace 
Conference at Paris, the Comm ission on Rosponaibilities eaid: "We 
desire to say that civil o.nd militory authorities c rumot be . rel ieve fra ~ 
resp onsibility by the mere fact that a higher authority mi1~ht hnvo 
been convicted of the s ame offence , It will be f or t he Court t ccido 
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· ·h th r n pl ea of super ior orders is sufficient to acquit t he person 
cho.r0c with r es ponsibili t y ''. The Commission, mile diss oci <> tin , 
i tse l f fr om the views expressed , . ong others, in the British 
Lili tary , ual of 1914 and h e U,S. Rule s of Warfare , furt hur oto.t ed 
that "the Canmiasion did not consider it within its province - or 
ti t hin t he r each of agr eement among its members - to ley d cr.-m det ail ed 

principl e s for the guidance of nationo.l courts in the matter". l.nother 
att empt , s made in regard to a speoifio offence in Article 3 of the 
Was hington Treaty of' February 22nd which swght to s e t aside this 
def ence expressly in r e go.rd to acts connected vii th unrestri cted sub .. erina 
warfare , stating that the penalty was to be applicable whether or not 
the person accused acted under orders of a superior. The Commi ssion 
of Jurists charged in 1922 by the Washington Treaty Powers with the 
r evision of the laws of war also suggested in anEs instance that tho use 
of distress signals and messages as ruses cl war should render "the 
pe11>etrator personal.JJ responsible under international law": yet in 
another draft it eX!)ressly stipulates that per::i ons acting unrler orders 
are ... xempt fran responsibility for offences against the law of \7ar a:... set 
out in its r eport. The difficulty which eny international boey must 
experience in fonnulat•ing an absolute rule is no doubt due not only t o 
the fact that. ea.oh State has ita own legislative and judicie.l rulea on 
the . subject, and that these differ fran ane another in principle , but als~ , 
to the inherent impossibility of applying to tho international. l av, of 
,;.r conceptions of criminal law primarily intended t o b e only of 
no.tional validity. 

It rdll be adv1 able for the War Crioes Ccmmission to reconrnend thc..t 
the vali ity of the p l ea of superior orders be left to be deterndnod by the 
national courts of the United Nations according to their own views of the 
merits end limits of the plea. The C~ru,isaian could, hcr1ovcr, r ecow.menu 
some guiding principle which, without tr,Jing to reconcile the diver ~ent 
na tional practices and to formulate an absolute rule , uould r epresent 
t he con3onsus of opinion among the United Nations r epre sented on the 
Viar Cri!p.es Commis s ion. Thes e two suggestions will b e develope f urther 
i n the para,gro.phs to follow. 

I I. De t ennination of the Effect of the Plea of Superior Ordors 
by National Courts, 

There are fow who will dispute toot internati onal penal l a,, i s a 
new conception and ho.s li tt·le or no jurigprudence or . body of doctrines 
behind it. The punishment .of wo:r crimes by the joint ~.:.ction ct: t he 
Unit ed Nations breaks new ground in the re alm of i ntern tional l a.r,. It 
is highly questionable how far the principl es of criminal l aw rmich arc 
intende_ to guard the paix publique of t he particul:).r Stllt es cnn b 0 
t r ansplanted to the virgin soil of international penal l o.\7. How much 
nor e diff icult will it be to r estate or codify l egal principl es, such as 
the plea of superior orders, which even in the n ational spher e are not 
free from ambiguitie s nnd apparent inconsistencies. Prof e ssor 
Lauterpacht has put the aitu1tion very a t.ly : 

"The fact is t hat t he 1 w • even mili t ar,y l a.Yi • does not reduce 
t he s ol dier to t he status cf a mere mechenism. Whil e en joining 
upon him obedience t o or ders, it adds the s ubstant i l qual ificnt ion 
t o the eff ect t h t obedience ia due only t o l awful or ders . The 
l aw oscilla t es , m.th perh ps unavoi dabl e hes itation , b t rrcen 
the dictnt os of o.baolute discipline and ef f icioncy in vmat is 
essentio.l ly on i n at rument&.li ty · of power on thl,; equ 1y inesco.pabl 
sub jection of t oot i n strument of power t o the 1thori ty of tho l aw. 
The r caul t is t ha t in a<ldi tion t o the naturo.l risks of his 
oallin~ the s ol di er has , in tl eozy , to f ace the era of o. 
conflict b etween his uty of obedience t o or era anr his dut y 

., 
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to ob~y the law. We scy, "in theocy11
, for in fact the 

l"-\"1 does not ignore altogether the resulting difficulty. 
Numerous decisions of courts in the United Stntoa recognize 
tho.t, while, in principle, superior orders o.re not a valid 
defence, obedience to an order which is not on the fc.ce of it 
illegal, relieves the soldier of linbility. Some State laws 
go even further in that directia.n. In England, mere the Courts 
have been lath to depart from the logical rigour ot the 
'atablished rule, it is generally recognzied that the exercise of 
the rieht ot' pardon by the Executive ia in such ca.sos a proper 
remedy. As Dicey says: '... • a soldier runs no substantial risk 
of puniabnent for obedience to orders which a man of caranon sense 
mey honestly believe to involve no breach of l aw• (Tho Law of 
the Constitution, 8th ed., 1927, p.302). And there o.re judicial 
deoieione to the e ffeot that the soldier obeying orders which 
•are not so manifestly illegal that he must or ought to have 
lmown that they were unlawful• will be protected by the courts 
themselves (Mr. Justice Willos in Keighley v. Ball, 4 F. & F.763) 
(Cambridae Report, Professor Lauterp_aoht's MemorDndum1 p.42-43). 

Not mly in the rival claims or different legal principles but vJ.ao 
in the application to various individuals of such prinoiples are such 
inconsistencies claring. Lauterpa.cht further points out: 

"There o.re indeed sane states, in po.rticulor France, in which 
thore is, apparently, no qualification to the rulo that superior 
orders are in all circumstancoa a valid e•ouse. · V/ri ters of 
authority like Dugu1 t, have defended that rule Yd th vigour on 
the ground that it is indispensible to the cohesion and to the 
efficiency of the ornor • But it has not been assorted that i ta 
effeot is to relieve Frerich no.tionaJ.s of responsibility when 
tried before foreign tribt•nals for the violation of the lilUJlicipal 
law of these countries or of int ernational lo.woven if that 
foreign countcy itaclf has adopted an idcnticru. rulo. For it is, 
by necessary implication, fo!. rule applicable only to the state 's 
mm nationo.ls and onzy in respect of its own nrunioipQl law. 
In fact no country hc.s more emphatically thnn Fronce rejected 
the plea of superior ord rs when put fonro.rd by enoll'\Y soldiers 
and officers accused of wnr crimes. It is an interesting gloss 
on the canploxity of' the problem that in Great Brito.in und in the 
United StC\tes the plea of suporior orders is, on the whole, 
without decisive effect in internal criminal or constitutional 
law, nlthough it is o.pparontly treo.ted ns a full justification 
in rel tion to war crimes, while in France, nhera the plea of 
superior orders is on absolute defenco in the r.lUJ'li.cipal sphere, 
it is disregarded in the matter of v.nr orirnes". (Cambri ge Rcpor.:t.. 
Profoaaor L~uterpa.cht' s Memornndum·1 p, ~3-44.) 

Even the ascertainment of the legnl effeot of the pl ea of 
auf.,erior orders in particular country has been fOWl<l difficult. 
The so-called o.nd much criticized British Rule of' 1914, •.1hich oue 
i tLJ exist ence to Oppenheim, haa been stated to possess no statutory 
f orce . And ccording to Lord Cave "it has no at o.tutory or other 
uuthor i ty and I much doubt whether in ito absolute fonn it r epresents 
our 1 w,". ( 8 Grotius Society Proceedings XXIII). Again, the 

.. 

ot t ement in paragraph 347 of the u.s Rules of Lan 1o.rfare t o the 
effect thn.t individuals of the Armod ~orces will not ue punished for ,,-.r 
crimes in co.aea where they are canmitted under ord rs or s nnotion of 
the i r Government or Canmanders has been held by writors to oaaoss only 
th st tua uf an administrative r egul ation and inc ·pable of superseding 
the aeto.blish d l al rulo l aid doYtn in the co.s o Mitchell va1 rfo.nnony, 1851 
in ·.,hich the Court he l d tho.t "it cnn never be ntllined that o. 1'.ilito.ry 
officer can justify himself for doing o.n unlawful act by produci t he 
or e · hill s u rior. Tho or er .. ey palliat e , but it cannot justify". 
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It is also admitted tho.t the eff ect of the plea inn mnttor 
of dis ute. The disagreement ranges from considering the pl ea 
as a valid excuse or justification to regn.rding it a.a merely raising 
the question whether or not, in the partioulnr case, the Court should 
regard the fact of having acted under orders a.s o. groond for infliotins 
n less severe sentence. 

There is, it is true, an OVC?rwhelming weight of authority amonc 
the publicists and interna.tional lawyers, with of course tho r,ell• 
knovm exception of Oppenheim and a few Gennen writers, for the 
rejection of tho idea that obedience to superior orders is on absolute 
justification for a war crime. , It is nevertheless a fnr cry fran 
the existence of a weight of -uthori ty among jurists to the adopt ion of 
an absolute nue by States whose attuohmont to their ,1.lridical tro.cli tions 
and to their own view of legal principles ~ fol.md an empho.tic, thoYeh 
incidontal, confirmation in the Moscow Declaro.tion. 

• 

It has been suggested that oven though.. the nntion&l courts, 
according to the Moscow Declaration, are to ossume, in principle, 
jurisdiction over war crimes collildtted in the territory of the United 
Nations, the War Crimes Commission should announce its oonsidered view 
of _the plea of superior ordel'S in order .to guide those courts whose 
judges have been a.ccustomod to apply onJ.y municipal law and mey- fail to 
r ealize sufficiently the significance of the punishment of wnr crimes, -
o.nd be liable to take too na.?Tow a view. The enunciation of u doctrine 
on the subject by the War Crimea Catmi.ssion, would, it is he ld, serve aa 
a. bee.oon•ligllt to them in their groping for certo.inty in the fiold of 
conflicting practices and doctrines and might have at least some 

r 

persuasive o.uthority or serve as "subsidiary means for asoorto.ining the 
law". There can be no strong objection to the War Crimes Conuniasion making 
such a recommendation, although it ia somewhat doubtful to what extent 
the national courts would give effect to it and how for the municipal 
law of particular countries could embody suoh a reoamnendation in ~ts 
c,;dl ayatem. 

Fran the foregoing parngrnphs it would seem that the War Crimes 
Corranission might do well to decide in principle to leave the determination 
of the effect of_ the plea of superior ord~rs to the national courts , 
b th o.s r egards the rule itself ond as regards its application to 
pa.l'ticulnr cruses. 

III. SUf:igestions for Recanmendationa1 

But, for the proposed Intero.llied Court it se.-::ms that the Wor 
Crimea Ccr:unission will be. called upon to fonnulate some f orm of rule. 
I t has bee1:1 suggested tho.t the' Ge~an rulel:i regp.rding the pl en of 
superior ord rs should be applied to Germon Md other J..xis offcndera as the 
most fair procedure, and aa matter of policy, particularly us these 
rules represent intrinsical].y an acceptable view of the probl em. 
rt m ny bo worth while to draw n.ttenti on to the foll ·ring German 
l ege.l provisions ond judicial utterances: 

( l) Section 47 of the Gennan Militacy Bonal C de, Dec. lat, 1940, 
which has the same provisions as the old pl:'3•Nuzi Code: "For u crimo 
c itted in execution of Jn order, tho superior officer lon0 io 
r esponsible. But the subaltern y1ho corriea the or er into o:xecuti n 
lJlO.Y be punished a.a a pnrticipruit: ( n) if he has one beyond the orc1 r 
c_iven to him, or (b) if he kne 1 the order relat ed to on ct ·rhich ai ed 
t o. enero.l milito.ry crime or offence". ( Quoted from Lon on Int ern tionn.l 

A:Y~er,1b]y Re-port, p. 82 ). 

(2) The case Gennanv vs. Dit hmo.r Md Boldt (Lei pzi 1921) in which 
t he Court st .. t ea : 

"In ~s t imo.tin 
orn in ·n that 

unu r ·hose orders 
t o o ey t he onl r . 

he punis ent , it 
t h0 princip~l uilt 
t h C\C CUB 1 '\Ct • 
This ul ve r quire 

be 
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of resolution. A r efusal to obey a conu, nn er on a. submarine 
woul d have been sanething so W1usual, that it is htun.1'..nly 
possible to un eratnnd tho.t the accused could not bring themselven 
to disobey. That ,certainly docs not mnke ther innocent, C.8 hns 
bevn st a.ted above, They ho.d noquired the hobit of obedience to 
military authority and could not rid themselves of it. This 
justifi es the recognition of miti ating circwnstencea", (Italics 
by the Rapporteur)• -

(3) The c~e The Lland.ove;cy Cnstle (Leipzig) in which the Court 
states: "The order ,loes not free the· accused frcm guilt;,,.,, if such 
an order ia univers~lly lmown to be against the law". (c.f. contro.ry 
decisions in Germany va1 Neumann ond The Dover Castle, in b"oth of 
which cases the que3tion of reprisal was involved. 

(4) Goebbels in his article in the Deutsche -''-1!:Be , e ine Zeitun~. 
Jfey 28th, 1944 threatening to exeoute British pilots taken prisoner 
in Genn.?'\Y scy-s: 111.rhe pil<>;s cannot claim tha.t they were acting un er 
orders., There is no provision in the Laws of War thut a s oldier vtho 
has commi ttod a disgraceful crime is exempted fran pmishment, by his 
plea of having noted according to the orders of his superiors, 
especi lly when these orders are in glaring contradiction to e very notion 
of ht1mlln moro.lity nnd to all oustano.cy intematiannl rules for the 
conduct of war", (Translation by the Rapporteur, full~r and more liter a l 
than what was reported in the doily pr ess), 

It is interesting to c001pare the vrording of Goebbels' Statement .'llld 
the 1944 l¥Jlendment to the British Mruiua l of Military Law, 1929. which, 
discarding tho Oppenheim doctrine, concludes: "The question however is 
governed by the major principle that members of the Ar med Force s nre boW1d 
to obey la.wful orders on).y end that they c e.nnot therefore eoco.p"3 lio.bili ty 
if in obedience to a. oa u11anu., they commit acts which both violo.t e 
w1challenged rules of warfare and outrage the genera l sentiment of humrurl ty". 
It is however to be questioned ,·thother Goebbel' a utte r ance cnn be 
con~idered a s an authoritative declaro.tion of Germon l o.n. 

The Rapportetrpropoaes tha t the Y/ar Crimea Co:nrnisa:l.on approve 
-in principle the application of the German rules by the proposed 
Inter-Allied Court nnd recarmend this decision to the Governments of the 
United Nations, suggesting th tit miJ ht bo ossible for their courts 
lso to apply the German rules in the trio.1 of wor crimes. If on the 

other hand it is preferred that the Wo.r Crimes Cornmissi n shoul for the 
s ame purposes provide o. formula of its own, the Rnpportour su costs, as 
an o.lte rna tive, the adoption of Article 30 of the Preuss Dr aft of tho 
Convent ion on the Trial and Pun.i.shment of War Crimina ls ( Doc . I r/ll) 
with , endments if necessary. 

The Article in question reads o.s follows 

Superior Orders 

"l. The plea of superior orders shall not oonsti tute a defence 
a.inst a charge drising under 1..rticle l if the order Yro..s oo r. onifcst].y 

contrary to the lawa of war tha t a person of or di ncry sense o.n 
underst nnding would kno.·, or should l--.now, giv n his rnnk or position and 
the circumstances of the case , t h t auch on o der ··, i l l ego.1. 

"2. I t shall be for the Tribuna l Md its Divisions t o consider 
to rrk~t ext ent irresistible c mpul sion s h:111 be groun for t i o.t ion 
of the penalty or for aoqui tt ". 
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SECRET III/9 
l5 September• 1~44. 

UNITEp NATIONS WAR CRIMES COMMISSION 

REPORT OF THE SUB-<XlMl.1ITTEE Ai.'"WINI'ED TO CONSIDER 
WHETHER THE PREPARATION AND LAU00HING OF THE PRESENT 

WARS~ BE CONSIDERED "WAR CRIMES" 

• 

On 6th June, 1944, the Commission had before it a resolution 
propoaed by Committee III m the subject of the "Soope of. the 
Ret.ributiv~ Action of the United Nations" (Doc. c.20). Thia 
resolution contained inter alia the. follow:lqi statement . : . . 

"From this general point of view the United Nations War 
Crimea Commission considera that the follovr.i.ng c ategories 
of crimes o.ro uithin the ooopo ot its work: 

' 
"l. The crimE: s canmitted tor the purpose of preparing or launolwlg 

the wax, irrespective of the territory ,mere those crimea have 
been c ommitted". 

The Commiss ion referred this stat ement bnck to the Committee for 
further oonsider ntion and the OCJllJ1l:Lttee invited Dr.~, Lieut.-Col. 
Hodgson, Dr. de oar, and Sir Arnold MoNair ( if he were vlilling to 
serve) to form a sub-oanmittee, to conn~der mether the crimeo ment i oned 
in the above extra.ct, and tho preparation a.nq. launching of the vrar itself 
should be consider e d as war crimes. 

The other m · mbers, including Sir Arnold MoNo.ir, hc'tve mot and 
considered a note 1hich the l atter has been good enough to prepare, 
(Do~. c.43). As t he r oault of their diooU3sions, the member3 Ho 3on 

d de Uoor r 0c end Committee III to adopt the following ~clusions: 

( I) A.ota c ommitte d by individuals mere]Jr for th3 purpo3e of pre · ing 
for and launching agress ive ,mr and not f alling within the n ext 
paragr aph ore , l ege l a.t a . nO"c; "vrar orime'n". 

( II) Acts ccmmitt d before the outbreak of nar \/hi.ch corranond or procure 
the conunission of "vmr crimes" after the outb r eok of , ,ar, such as 
aai)re-war i nstruction tha t no prisoners should b 0 t aken, ,.-,p.ich 
was foll0\1'9d and resulted in no prisoners b oil'lg t uken o.fter the 
outbreak of war, nr e v; crimes. 

(III)Ho.iever, 3uch a cts a.a mentioned sub. ( I) end .s pecially the o.ctn 
and outrages go.inst t he principl es of the 1 -.,-s -~ Ho.tions and 
against i nt e rn tional good faith perpetrat ed ~ the responsibl e 
l eaders of t he · ruds powers and their s at ellites in pr (: ing 
and l aunching t his ,,ar a r e of such gr vi ty th t they should 
be me.de tho subject of a fo 1 condemnation in the pco.ce-tr c: aties. 

( IV) It is desirab l e t t for the futw-e ponal .sanctions should bo 
provided for such grave outr ges against the E:l o ontary principles 
of int rnatipnal l w. 

' , ·. 
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ote : Thia is a pr eliminary ocument intendo exclusively for t he 
person 1 use of members. of t .,e Corrmission and t heir substitutes. 

SECRET III/10 
18 Septemb .r,1944 

UNITED ATIONS WAR CR.IMES CX>MMISSION 

LEGALITY OF PECUNIARY REPRISAl,.S UNDER SEYSS IlfQUART 
DECREE OF 11TH JANUARY, 1941 ' 

Proposed Reply to Committee I's request for a legal 
opinion (Doo~ III/7) prepared by Major Willard B. Cowles. 

l. Facts: On 18 ~, 1940 Hitler issued a decree concerning 
the exirrcise of "governmental powers" in The Netherlands. Pursuant 
thereto, on 11 January, 1941, Seyas Inquart, Reiohskommissar for the 
Occupied Netherlands Territory, issued Ordinance No. 7, 1941. 
Thia ordinance provided tho.t: 

1. 

"A.a compennation and expiation (Ersatz u.11d Stlhnel oistung) 
for acts which have been committed at any date since Mey 25th, 
1940, or whi,:r may hereafter be committed, am"! which are 
directed ag inst the i nter eots of the German nation or of 
the Gr~at German Reich, or are ce.lculat ed to disturb public 
order or public l ife i n the Netherlands t erritor i o~ pl aced unJer 
the protection of the German troops, contribut i ons may be 
l evied · 
"4 F; om persono or as :,oc i atioru:: (Stiftun on) mi ch co~ten nee 

or encourage the afores ai d acts, or may be pr enurned t o 
countenance or encourage t hem; 

"2. Muni cipalities in whose oroas such cts have been commit t ed." 

2. 

"l. Per sonul s rvi co::i , money contri but ion.:; or contr i but ions i n 
kin may be exacted. 

t1 2. Wher o. pers onal ser vice is r equirad, the y de 
lia l e cannot discharge the obl iga~ion by n eputy , u.~l es~ tho 
aut hori t y indicat ed i n par gr aph 4- approves of . this boi e donu. " 

t1 1/he r cont _ i bution i s i ?OSed up01 sever 
a.isociations (St iftungen) t hoy till be r ego.rclc ­
l iabl • " 

4-. 

r ons or 
:.L coll ect i ve l y 

"Contri utions , , ti thin th m in of t hiu Or · nDJ co , ~·rill e 
l evi by tho ci ch Korn . i.J ar for th0 ocL:up:i.cd ut ~r l m ::i 

t rri t oriu:., ( ner o is !.l for socuri. t y ) by , ittc ,mn 
not • t1 

5. 

"l. Exce t '::her e ot rJ • or • "d i c.rticul..r :;v::: , i 0 

clurr::..nd not e h 11 e ..,xccut o in confo d.t · ·::i th provi::ii ons of h · 

.. 
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therlanda R\j ulo.tions or civil proo ... durc; it \rdll for such 
pur:,oscs be r e dcd as an execut ble judgment. 

"2. Should the contribution not be diocharged by the due date, 
ita collaction ·Jill be enforc"d by arreat. 

"3. lhere a contribution ia l.ev5.ad o· an association (Stittung), 
the p rsons who stand in danger of arrest shall be designated 
in th~ demand note. 
"4. ·.1·he arre-st shall be made by the German police." 

On 25 - 26 February 194l, there were riots in Amsterdam, Hilversum, 
and Zaandam,' follow~d by strikes. It may be presumed that there were 
Germen r egulations or ordinances against such riots and otrik~. 
Three d~a later, on March 1, the German Direqtor General for"l>ublic 
Safety and Police, S.S. Brigadeft1hrer Rauter, informed the mayors of 
theae cities that, on account of the events of 25 - 26 February, he 
(Rauter) had levied fines on these localities in tho _following wnounts: 

Arnst rdum 
Hilversum 
Zaandam . I ---

15,000,000 guilnera 
2,500,000 guilders 

500,000 guilders. 

The three city governments were required to deposit these 
respective amounts in the Rotterdamsche Bank at The Hague on the account 
of the Reiohskom:niasar for Occupied Netherlands Territory -- Seyoa 
Inquart. The terms of the Ra.uter direct i ve ,,~re published the next da_y 
(2 March, 1941) in tho "Telogra.E.f" and "Algemeen Handelsolad". Tho 
published notification sto.ted ,that 1 t waa ma.de public in :: ccordancc 
ui th the t erms of the Code of Dutch Civil Procedure, and, accordingly, 
had force as a "prov.io ional decree". It stated further that the 
directive nas issued "by virtue of Art. 1 of tho resuJ.ation of the 
Reichskanmisso.r for Occupied Netherlands territory (Seysa Inquart) 
.No. 7/4J. of 11. l ., 041 und in agreement \Ii th the commander of the Germon 
forces in the ·11ner l anda." 

The directive roquired -yiat tho monies be collected from those 
inhabitants mo., according to latest' tax ·as essments, wero assessed na 
having an income of more than 10,000 florins. The fine v1a.'J to be treated 
for•collection purposes OB an oxtra assessment on tho income tax of 

. such persons. A Dutch Act of 22 May, l~lt-5, apparently dealing \Ii.th 
' the me thod of collection of direct taxes , was to be applied by analogy. 
The publish~d report of the Rautor directive also Jtated that ii' the 
fines ,.-,er e not paid on time "further r eprisal measures" might be taken. 
The nature of tho''further" reprioo.l measures was to double the runount 
duo fran individuo.la who did not pay on time . Provision appeo.rs to fuv 
been made for tho issu~ce of receipts for money pai • 

2. Questions Presented: The following fund ,kmtul qu0stions arc 
rciaod on tho fore oing f acts: 

o.. 'I the o.ction t aken by Bri go.defUhre:: r Rautor consistc:nt 
with th1.: l aws o.nd customs of uar? 

b. Is c:he Seys., Inqu decree cons i :Jtont with the l • HS 

d cust of " ?r?. 

3. These que::Jtions , tog1::thor w·th re l ated subs id' l'.ry questions, ,dll 
b e 3\t>:J roa in tho or der r •i :,;1 a. Question ' .' i s no. , troo.t c • 
On the b is of the f·c-bs a t hand d on the-fa J of th documento 
nothin c ould r d]y c clo or thru'l 'oho.t Articl e 1 is concorne ~,i t h 

• 

.. 

pon· lt ica d .rc:pris a, not ~lith r e quisitions or ·ontributiona . / 
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"R quisition i s the nruno for t he demand f or the supply of all kinda 
of clrti cl es necessary f or an a.ncy, such as provisions f or men 

d horses, clothing , or means of t ransport," (2 Laut~r p cht'a 
6ppcnheim, International Lo.w (6th ed, 1940) sec. 'lJ.+7, P• 317), A 
c ontr ibution is a demand f or money for t he needs of the arrT\Y , made 
in lieu of r equisitions of s upplies, (Id, at 319. Se~ also 
paragr aph 423 Ch.XIV, British Manuo.l of Military Law). 

4, The controlling int•rnational rule is Article 50 of the Hague 
&gul~tions ,·,hich provides that : 

"No gonero.l penalty, pecuniary or other wise , shall be 
inflicted upon the population on account of a.eta of individuals 
f or ,mch t hey cannot be reg:irded as jointly responsible,". 

This provision permits the imposition of a general pecuniary penalty 
upon a comrmmity, by wey of r oprfaal, for acts of individual.a thereof 
which t he tovm may be presumed to be j ointly responsible in not having 
prevented the acts, Reprisals by an occupying powor are legitimate ,hen 
t aken for a breach of the occupant's regulations by individuals vlithin 
tho aocupied t erritory, (Paragraph 344 of t~e U.S. "Rules of Land 
Warfar e" of 1940 (FM 27-10); paragraph 458 of Ch, XIV of the British 
Manual of Military Lo.w; Sp..'\ight, Land Wc.rf are, p, 408). The intention 

-of Article 50, says Spaight, "is to confine collective punishment to 
auch offences as the canmunity hes either cnmmitted or ho.a al.lowed to 
be committed", and that "the t a\lln or village community is in the p9.r.dtiotll 
of a surety for t ho behaviour of the r esidents, and ••• each member 
is r egarded by the occupant na a bondsman who is legally, if not 
mor:llly, r esponsi bl1:: f or his f ellovr-citizens' ief ault." (Spaight, 
Land Warfare, pp. 408-409.) The following statem~ nt s o.lao make the 
lllll.tt er clear beyond doubt: 

"This Article (50) i mpliedly sanctions the infliction of 
pecuniarJ penalties, or f ines, and other penalties on a COHll unity 
for eta and omissions for \Vhich it is clearly nns •rera l e . 
Theae acts o.nd omisaiono r ef er not only to breaches of t he l aws 
of v,ar, but also to infringer ents of the occupying c orru:1andef'' s 
proclamations or marti al l an regulations, as well o.s to f ailure 
to :mpply l egitimat e contributions and requisitions, .More over, 
wher e r eprisals are permissibl e collective penalties may be 
i m~osed. Occupying ca iandera have usually hel d town or 
village j ointly r espons ibl e for damage done to r ailways, bridges, 
t s l egr aphs1 oto,, i n t h0 nei ghbourhood ••• " (2 Keith's Wheaton, 
Int.~,\ 7th d, 1944), p . 261). 

Even Nya, ho dislikP.s collective r es onaibili ty, st t os that m:mifest­
at i ons of r evolt, and the l ike , by o. populace gives r i se t o th0 
collective r eapon8ibility of tho c mun:Pty. (Le Dr oit Int ern tional , 
III, p . 429, cited in 2 Garner 158 ). 11hough he als o diDlikes the rule 
ancl urges tho.tit be chnngc , L0 utorp· cht, in t he 6th edit i on of 
0 pcnheim'a Int ern tionn.l L w (Vol. 2, p , 449, sec. 250) o.clrni t s t hat 
the existin J l a·, is t s ,follo m : 

"Ther o i s no oubt that J.rti cl e 50 of tht;: H ue Ru ulo.tiom: 
oes not .,pr cv-nt the burnin . , ,y ,,.:,y of r opriso.J.s , of vi llag s 

or eve t o ms , f or a tro,. c roua ttack commi t to t here on 
onenw sol i ero hy W1.kna,m in ·vi uo.l u, o.nd , t is bei n oo, a 
brut elli or ont h a his op-iJ .:> tuni t y ." 

••• 
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" 5. Comparing this extreme right vrith •/hut ·,7as done by the 
Rnutor-seyss Inquart docreeo, it Wl3 ba observed with Spaight that 

"Of' all the punishments used by vror l aw, fines are 
tho commonest nnd in many woya tho most satisf actory 
and humane." (Lo.nd V/erfare, p. 408). 

It"°, therefore , cannot be held, in the present state of the l ~w, 
that it is a violation of the 1~:11s and custorr.s of vrar for the 
occupying po,ror to issue a general decree threatening colleotivo 
peno.lties as a. reprisal me naure for breaches of the regulations 
of the occupant or to carry out such a decree ,men regulations 
of the occupying power ~ broken by tho population of an occupied 
town. Nor is there any osi ti ve la,·, reatricting the amowit · of 
p~cunio.ry reiriso.l ot t character; and, T1here on).y persons in 
the same loci-.lity are pen:uizod, it is not forbtdden to imposo a 
:penalty upon a pnrticular class of persona i~ a tO\m, such as thoee 
who have the capacity to pey the fine. 

6. We pass now to the consideration of question 'la'• This 
f\mdamcntal question raises subsidiary ones which will be otated as 
vro proceed. It is basic an considering what follows that thero is in 
the record no cllegation of action taken und~r the remc.ining articles 
of the decree (i.e., Articles 2 • 5 inclusive). It may be remarked 
that violations ot internaticnal l a.VI do not ordinarily take place 
by the mere issuance of a decree. 'nl.ere must be internationally 
illegal E:2!.!, -- her e illegal :).Ota done wider color of the deysa Inquart 
decree. Vi olati&ns must, therefore, be sought in ·1ha.t was notually 
done und01~ tho Soyoa Inquart decree. 

The first eubsidiary question is• aa f oll0\78: Mey the following 
l egally be exacted' from the populo.ce by a military governor: 

i. Personal services 

.!!.• ijaney oantributione; or, 

fil· "Contributions in kind"? 

/ 

These questi ons a.re raised by }4'ticle 2 of the Seyaa Inqunrt 
decree . Artic l e 2 is distinct fran Article 1. 

Article 52 of tho Hague Regulations io pertinent to the questions 
presented. It reads e2 f allows: 

Requiai t ions in kind nnd services shall not e 
demondc from munici litiea or inhabit t a except 
for t h n eds of the 8.rn\Y of occup t ion. Th y . ~ '.11 
be in pro ortion t o t he r esources of th0 coW1tcy , ~nd 
of such a nature a.1 '1ot t o involve th ~ inhnbi t an t s in 
t he obl i at i on of talcing part in 'lit opcr t i ono 

gai nat their O':m c unt:ry. 

Such r quisiti ns ~.n 3 rvic s sh~f l only 
on the ut. ori t y o the: c 0l'lt" an r i n t he l oc 

e do i.llld d 
i ty occupi d • 

Contribut ions ( i . e., Hhnt i 3 furnishc ) in kind sh,,11 
o.s f an o::::~ i l o be .i d in c sh; if not, Q. r ecvipt 
shal l be ..,i v n :md t he j_) n~nt of the ~1ou t u ... h 11 be 
r ~- e 2 00n -:i. r.: po:::i i hl •• 
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i. Pursoncu Services: Article 52 of t ho Hll£ue R gulationa 
qu0ted ~ ) OVe pr ovides that requisitions of aervico3 1noy bo 
demanded f r om inho.bitants for tho needs of the arIT\Y of occupation, 
but r equires that ~uch s ervico a pe "of such a nature as not tp 
i nvolve tho inh<-,bitants in the obligation of talcing part in 
military o._x: r .1tions ag!linst their m country.·" There ia 
nothing on the f n.ce of the Seyas Inq\.to.rt docreo which shows th!l.t 
tho _,eruonal services ref errod to ttre for other thwi the no eds of the 
n.I'Tl\Y of occupntion or that -such services would involve the 
inhabitants in taking part in military operations. There is nothing 
in the present record sho-:ring that Article 2 of the decree haa been 
applied or misapplied. Such a provision is cloarly susceptible 
of abuae. in an illegal fe.ahion, but this provision of t~e decree may 
not be held illegal o.~ it atMda without showing an abuao. 

Tho r equirement that ·.mere i">er3ono.l services are exacted, tho 
pera on has no ri,"ht to discmrge the obligation by o. doputy is not 
illegal on i tn f 2.ce. Action under it could, however, be illegal. · 
Thua if tho :p3raonal. services of o.ged men or v,omen \·rore deJT.andud 
for a type of work which could be done OlUJ'" ,lzy atron~ younger men, 
this would be illcglll • The pre3ent record cont,,ins no in 1tnncoa of 
the use ot' this proviaion. 

ii. Money Contributions: This matter is controll0d by Articlo 49 
of the Hague Regulations Hhich providt;a that if too occupant 
levios money contributions other then to.xco thi ,.i 3ho.J.l be only f or 
''the neecls of tho arrey or of the administr,,ti n of the territory in 
question." Proper monoy contributions can thua l ega lly bo exacted 
by the occupont. Thero is nothing illegal in the decree on this 
point. J.Jw ill go.l.ity must, therefore, be found in the facts of its 
application, none of rrhich appears in the present :record. 

,.iii. "Contributions in Kind:" Thia trnn.elation fran tho Scyos 
Inquart clecrco appears to be ino.ccurate. The phro:fo "Contributions 
in kind" is o. contradiction in terms ~.nd meaningless in i ta context. 
Perhap~ tho Dutch t erm of the original docrce means "requisitions". 
The French text "los presta tions", used instend of "lea contributions", 
indico.tea cleo.rly that the armse of the phrase is that "what is 

. furni ::;hcd" in kind sho.11 o.o far a.1:1 possible be pa id for in cuoh ( sec 
2 Weatloke 96). Th~ phrase will accordingly b e treated ez t hough 
it r "'ad "requisitions". Therefore, t he considerat ions end results 
s e t forth unde r 'i I a.bovo o.ro ap1,)1icablu here. Article 52 o: ·pJ.ioo 
both to re quisition in kind and of' services. 

7. J.rticlc 3 of the Seyss Inquart decree ra.i st;;S the r;ub :;;icl i c.ry 
question: Mey individuc.la legally e he l d coll~ctively li~blo for u 
c ontribu·i;i n Hht:: n im:;,os ed u;,on s evoro.l :per sons; or upon :l. c or poration 
(Stiftung ) -,,hen the inclividu.o.ls connect d with tho corporo.t i on, 
·:,ho -- ~ r equired to assure ·) llnt or be he l d re i:;· onsibl c f or non­
payment, c.re designat ed? 

Ther e i"' no rule , of inte r n:itional 1 v, :i ng such a pr actice 
illu cu. Eve n much 1 ore orbi t r ary r easures occ oI'd vi t h the !!'- ct ice: 
of s t a t es ( s ue Spa i ght, Land Vle.:i:f nr_e_, np. 405 - 407) • 

8. The r -r:1a.ining :1rtic l eo (4 - 5 inclusive ) rel t t o procedure . 
On their f . ceu t here i s nothing illogo.l . 

~. J cc or inr;zy, it i~ rec .ended th t Ccr,v d. tt · J I be advisou t · t 
uostion ' c. • ust be :::me r e in t he o.ffinn·tti vc , ,, 't th:'.t on th :;_)rc:.i-mt 

r ecord, questi on ' b ' must like·,iae b 0 o.nswer u in ch..: u.ff' i tiv(:; , unlo: .:; 
a subs idiury queotion, \'/hich i ::; not svrore by the;; rec or d , can be 
af'fi nnativ ly cot blishcd. Thi:i quoation i • ., thor or not Soy 3s I n uart 
a:_)propri o.t t o ru.G <:Nm uac tho monoy ptid in. Such n :)os aibility 
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i s suggested by the requirement that the monies be 
po.id into his account, but this fact obviously does 
not prove, legally, that he appropriated the money. 
However, if it oould be shown that, undor the guise 
of a reprisal., he was in fact enriching himself, 
his action would constitute such a violation of the 
lo.we of war as to constitute a war crime. 

• 

-
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UNrrED ATIONS -WM1 QEIM~COMMISSION 

COMMITTEE III 

REPORT by M. de BAER 

?RELIMI 

Duri ng this war, our enemies hove di s carde d the very 
princi p l e of independent courts. In a zi Germ, ny judges . 

are expected to me te out "justice " in conformi ty, not with 
t heir conscience, but with the orde r s of the Party; if , 
th oy do not , tb~y aro dismi ssed. Even the ties which bound 
them to the l a, have been loose ned ; and th i v,as done , not 

t o augment their in epe ndence , but to m ... ke t hem more 
s ub~ervi ent s til l , by putting them under the ob lig tion to 
di.Jr g r d the l aw ,he re cuch disre ara is t8 tho i nt e ros t s 
of ' he Party. ini s t crs of Jus tice , .... uch us Jtrc, ister arul 
Thi0rnck , Pr e i .dcnt Rothenburger o:f the Hanseati c Cour t Gf 
J ppeal, nd Hitle r hi self r.ave ma de this abundantly cl ea r 
( e . g . : Hitler ' s opee ches and docrces of ~arch 2lst,1942, . 
25t h April , 1)42 , 27th .u s t, 194~ ). Ev n Gorman law ·snot 
law s rn concoiv it , for t he Naz i s l~q.vo, w. n thoy till 
troub l to kc p u1 ap~£ r nces , us od l aw '10X'61Y to cove r, 
und r cloak of logali ty, the ir v1ors t mi.sdu dn; t hor cf'o ro it i o 
im os ' i blc t o con i dor zi Courts i n th o s o light as we 
.vo 1ld our own, N vcrt h less , notwi th s t andine tho ri !1pa ll ing 
misuse vhich ha o cm m de of tho '/Ord "Just· cc " a. 

i s crimination sho J.d b o.do bL;tVJeon tho s o who can r ,.. oon bly 
bu fQftd O ac count , b or thoir judici a l ct::, an t oso w .o 
cannot, In vi eV? of th 0 ab s 1 co of' autl~ori t y ·1bl ch ould 

otJ S" i , t anc , , ncl of tho f L ct th - t t . ·1ho lc . t ·c., r i v 
pr ctically un_r1: c ·dont d , i t has no t b n ound conv 1 i nt 

t o a t t p t t o ay o ·m i n th is p or mnnyJ . trac t princi:_1lus . 
Th various .o ' doo o o ch ques tion hcv be n out l ined nd s oma 

so lutions t nt nt ivol s 0 ted , i lluot atod ,·,hon po siblo 
by cone o t c i:.:o.::, •Jhi ch ro bc.foro Commit t o 
I or con i orn t ion 

X X X 

Co . t i II was oko to dv i C a 1• i..1 1 

l; 

I 
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of t h0 f o llow ing cases should b? rog rd-d ac wnr crtmea: 

(a) 

(b) 

that the i nstitution of tho court was itsolf 
ill egal ; 

that the jurisdiction conferred upon the court was 
illegal (e.g. power to impose punishment on 
r e latives of th a ccused); 

(c) that the sentence was in excoss of tho iega l 
maximum, or otherwise illegal; , 

(d) that tho court was directod to f unc t i on, or did 
in· fact f w1ction, on principles inconsis tent 
with t ho fundamental r ules of justice, · 

e, g . 

that the proceedings did not in fact constitute 
a trial;; 

th nt no proper opportunities for defence wore 
given to the accused; 

tha t the court was not bound by h'tw but pp l i ed 
an arbitrary decision of the judges . 

X X X 

A. Tho institution of tbe court was i l l oga l. 

(a) 

(b) 

I f th Court was inctitu\e d by Quisl ing 
Government, · the court was · i 11 gnl by na tionn. l 
law• th acts whi ch it porform- d wero not 
aenfonces a t a ll but arbi tra r;y nets . ,-,1 thout any 
legal va lue. Some Quisling Gov~rnmc nts have 
inst i tuted such courts ( e . g . "Volksgorichto" in 
Cze choslovakia; Cze ch cnLe No.116), but, ,unless 
thoir sentoncos nre, a t sorno f uture dato, duly 
val i d t d, they will r rn~in null .and void. 
1foreover t .. ooo who have t aken part in s uch c t s 
may incur criminal µr osocutivn i thy cnn bo 
indicted before t .hoir national ·cour ts, bu.t this 
i s an i n t r nc l matter wh'ch cone rn e ach na tion 
i n p .. rticular. 

If the court was i nu t itutod by th occuv i .r 
contrary t o intern~ t ion;., 1 law , th .. u sw · r is not 
so sim~1 le. Th e Hagu Cbnv nt ion I V doos no t 
expr cusly i rn-_1000 upon th e occu::;Ji or an obli ti on 
t o aJ l ow th l ac 1 court s t o cont inue unctioning , 
bu.tin .Artic le 4-3 it in n.t a tod t h t t .e occupior mu ::: t, 
unl ss r bs o l ute l y ::J r event d , r cp t tho li:. \JS in 
forco of th Country. 

From ;h t proc od s fo l Jown :-

(1) h, t l ocal cour t s - u t u~ by tho oc upont 
undor tho . r etenc th.:tt thy · ro "nationa l" 
pourt a o vii t hou t 1 g J oxi t onco . Th 
oo- cn"l le, d "nr> itr'l ion c:our s " · ich \ oro 
" tup b.,r t he G r man :.:; i j B 1 ,i during t 
. s t Ir f 11 u er in a ~ory; tho . c t 

t -· r ~ro CLdin:s : ro s b e uontly 
vali a t d o · no t y,r f! u rlc .. ,1 t , unt i 1 s uch 
v :1 1dnt1on oak plnc , • 11 t .e,ii1 a c o w r o 
nu] and voi . I t 'Jue 1. a th :.:o of t .1c 

. ' 
.. 
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court in.Bt i tuted during t hi s w... by the 
.Germans in Bclgiwn ( th so calle d 
admin i strutivo Courts: Bolgi un cane 0.274) 
and in the e therlundo come under this 
ca t agory. Th0 sum shoul d apply to courts 
whichha.vo been instituted in u country tha t 
was annexed to the Ro t ch in vio lation of 
in t~rnational law: Czechos lovakia (case 116), 
parts of Poland, Luxomburg (c ase 256: Simon) 
Alsaco-Lorraino (~Rench cas0 279 · againo t , 
Wagner & Burcho 1, , EU'1)enMa Im dy, Danzig, 
Memel, etc •.••• ~ ••• 

(2) On the other hand the occupant may be justified 
in some cases, in setting up, to judge the 
inhabitants, courts of his own, and na-mcly, 
if local courts refuse-to aaniinstcr justice, 
This v,as done in Belgium in 1918 after the 
Bolgian courts had refused to work. The 
Supreme Court of Belgium hold with much · 
reason that the proceedings of ouch Gorman 
Courts were not valid by Belqian law, but 
many writers on intornntioaa -riiw are of 
the opinion that--:llio de facto powor of the 
occupant entitles him'"to admin i.n ter justico, 
a.nd evon imposes upon him the duty to 
administer such justice by virtuo of his 
o, lig~tion to oncure public order. In 
cnses such as thoso tho national law and 
the accepted rulos of interna tiona l l a w 
a re not in harmony. Furthermoro i t i s 
g0norul ly ncc0pt0d th .:tt, by int o nw. ti onul 
l aw, tho occupie r may, if tho local · courts 
are inca:puble - or insui'f"cien:t to -
maintain :9ublic orde r, remove t he judges 
and roplnce them by hi s own judges . Such 
net ion wa s tukon during tho la.s t vmr , in 
FRance, in the distri cts of Longwy and 
Briey. ( N.B. - Hero again, the Court of 
Appeal of Nnncy on January 8, 1920, 
doclared ·th0 deci s ions of thos e judges to bo 
nul l and vo i d by French law, but it doos not 
no cussarily f'ollow~t' t ho npnointment of 
tho courts cons t i tute~ a viola ti on of 
~ ornntional_law .) 

I t s c cmn thoroforo t hc t tho mere f nct 
of c itting nn a judge on n cour t \'i'hicb wac 
i l l eg::illy in ~ i ut e sho ul d not be · l' d o d 
a s a wa r crime. 

Sh oul d t h judgm~nt8 of cuch co ur t ' b , 
f ir and rca-so a b J o , i t i.:. even ;JOus ib l e 
th t t ho na ti on conc erned mny, a l t l~ough 11 
violntion of t. c Jaw hac , t echni cally, bo~ n · 
co,nmit t cd , wnivo i t s r igh t t o ,.)ro ;.:: ocu 't e . If , 
howeve r , the sont c cos hav bc0n m~nif tily 
unfa i r , or intended t o ... vouP t h . c '-- us o f 
t he onomy, or tr. nt tr. y v iol8t od the r u l es 

,, o b ehav iour of courto . cnu J\.111.y c c0.:. t ~ d i n 
ci v:Ll i sc d countr · oo , t .. on th ci r u ms t a nc c 
t !~nt th e c.: our t i t ~·u l.f' wL i 1 1(,g._ 1 may se, rve 
ns nn , ec r uvn t ine; c i cu c t anc i'or t h c j udgvs · 
who t ook pnrt i th ir - u :.:: i 1 os . It s oms , 
for ~ s t :i.nce , t h11. t t h c p ... r:., onc w o ..., or ved 
on tho S.S. a 1d P lice Co r t e (S .S. und 
Poli n i c r~chto ) inst itut i n Iorw .. y by 
'1' rbovon ( c oo 131) e; hou· d b r,1. do to nns :rnr 
for t ho j udicial mur•d re" in w. · h t h y h ,i. c 
t :. on part. I 
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Th net of. in~tituting ouch a court 
is , in uome casos , n U::, U ·pntion of -1 
sovereignty (war c r i mo o.10 in th0 

I• 

1919 lis t) und it vii 11 bo f'o r the 
Commisfa ion to doc i dc wh -\ t wi 11 be its 
attitude in rospoc t of Guch u s ur p a tio~s 
in gono ra.l. 

X X X 

Tho jurisdic tion conf'0rroa upon th0 court wno 
illegal. 

I n this r0sp0c t it s ems tho. t the v10rd II illogaJ 11 

should moan "i llegal by tho l aw of nations", which 
i mpJws that such .11 i 110gali ty" vould bo of ouch 
::t gross a nd f lagr ant nnturo tha t i t wou l d 

- revolt an.y c ivilised person. I f we consider 
instances which have been publi •' hod during 
this war, it seems, from th informa ti on which 
is av~ilnb l e tha t some court" have be ·' n g i vcn 
jurisdiction to punish by dea th: 

( o. ) accuso d w!10 a re :i.nd cannot be othe rwise tha n 
innocent of th, crime fol" ·. h ich thoy 
ure son toncod, cuch ns 2.>c rs ons who, 
a t tho time whon the crime Wd3 com.m i tted, 
Wero in cu,::. tody i n · ~no 1 or i. ntcrned 1n . 
n concont rnt ion camp ( this rr ~y · apply t o th 
French C QSO No. 27 8 who P e it n ,em,; that 
jl so-callod torro~ ists w re id and 
shot for ,c ts in wh ich thoy hn d t ~l n 
no pa rt): 

(b) :po r oons ,hoso guilt has n ot bv -n. provod, 
euch as re la tives of men _ Jho h ~vo 0s c q_})Od to 
j oin the Al l i~d Forceo i or r ola t i voa of 
p0 r sons conv i cted of sabotng6 , otc ••• ; , 

( c) pcr ·onc a ccused of ruci i l of f ences ; e.g. 
a Pole for having prono od ma rr i age to a 
Germa.n girl ( "Ju t ico 11 ) - Libo;r1 ty 
publications , ~.15). 

Other, bu t s i milar oxomplos a r o to be f 'mnd 
::1mong th C c sea f orVJnrdod to thi c Corrun issi.on: -

( i) 

( i i) 

(i i i) 

Gorma n military courts in Lux(, nb urg 
(Son 0rgerich t o ) h nvo b ~c n givon 
jur i sd i cti on to sontcncc to doLth young 

Luxonburge r s who rof.q3cd t o j oin tho 
Ge r man Army ( aLJc• 256): 

tho samo "Sa ndo ger :l cht" i n Luxomb rg 
on to ,av sontc c d to d ath r ons 

,vho 11 .. v eivc n h t-l t r t o y oun 
Luxemb urgc r s who ,rnr c vadi1;.g mi li kt r y 

0~v icc i n th G0r an Army {cnGo 256 ); 

i n ·cz cho 0 lovoki u , Fb~nl~' uocrc of !~y 
27, 1942 , providod tho enth c na lty ~or 
r 0 lativ s of nor ona who ~d g i v~n · h l t or 
to un cgiGt 0rcd Cz ·cl~s ( , "'e ~ljJ . 

.,.,, 

·····-
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Wo do not know now if', in all thcso c asos , tho 

puni Phmont hGs been im:~osod by a court or by an 
o.dministrativo authority; in tho fo rm,:, r v nt it iG 
proposod that a ll these crimes should o considorod ns 

"weir crimos", nnd th .. t thoy should b e chn r d ·not only to 
. th· person in a uthority who conferred such outrugoous 

j ur· ~diction up on the court, but a l s o to th · po r Gons 
who ha ve , o.e judges, co-ope r a ted in the 1~ os ition of 
den th pena l ti c s. 

II. In tho cocos mentioned abovo, ti..oju r i odiction 
cm f' rred upon tho court contrary to t b. ow of no. tiono 
wouJd al ·o probably be a violation o th loca l law. 
But it may hap~c n that such juri sdiction ic::tviola ti on 
of 1-2.SQl 1[1 VI _?n~l• 

For 0xL mple: In a cowitry where go in on s tri ke 1 
1ot punish :: blc, tho occupant makos n trike n crimina l 
off enco. • 
Lo-:tving as ide f'or tho mornont the guostion wbothor the 
pe nalty providod is excessivo or not, it io obatublo 
whether th occupior has tho right to crcu t new , 
c r i 10 :::i. Surely tho oc cupant may impose 01101•g ncy 
r ~gul a tions dostino d to maintain ord r (curf'ov,, otc.) 
bu t c1"c8. ting new crimes when thi s is not aboolutoly r 0qu ir0d 

f or the ma int~ n '.lnce of' ord r is quito ' nnoth r matter. 
Tr.c critcriw. is whethor t ho snfe ty of the puu l ic or of 
the nr my roquire d n modifica tion of the law. 
Thus, penn li s ing strilrnrs may b0 le gitim t o if' the 
t: t r ikers, by thoi r unruliness , endangered rmblic ol'd ' r, 
but 1 t i-o cer t n inJ 7 not s o if it was i ntondod R - a m on· of 
coerciot\, to f orce unvlilling labourors to work 1n 
indus tries v1hi ch were p roviding Gcrrrt[my with · r,sentinlG 
s uch ns war ma t ori a l, The obj oc t vii th which ~· u.cb 
jur i sdictions was conferred should d ot 'rminc v1hot,.or it 
i s n W"r c rime or not, 

In r ~R e ct of the Dutch case f i l0d de ' 14e, 
it was obvi ously unnocc ssci ry to prov id ._ 8 drci s tic n 
~ n~lty a s d th for s trikers ; 0 t rik ·r s cnn be plnc od 
i n cus tody_, or oven inte rne d in cam . ,.. if no c G::; cnry , but 
t .e ro is no no -d of' putting thorn to d n th, 

In B.::lgium t h · r e is n d0 crc o s i gned " :Uf.D ,R" cln tod 
D c I' 10 , l '.)42 , n l so :_) rovi.d i ng tr. den tr. ~) nnl ty 
i'or s t r i cc rs ; tr. reason th ~rofor i '' in tr.i ·. C c s o 
o;i1.. 1ly ndmi ttod. t o b t h._ t s tri rs nr dutri .n t n t o 
Ge nn intere s t. 

X X X 

C. · Tl~o ·s n t n co \'J~s in x e; o5 s of t ho l0rrn J mn.x i . t: , or 
< t . •Jisc iJ ,P, .. 1 . 

( n ) I mp o3ing c xc .s:::ivo uc t enc s , ,,,h nth . u i ch,.ont 
is ou t rr '1 1 p r o: or t lon wi t h tr. a c r i m n. d in 
ox:co sr.: o the J ·e,-.1 ximu i8 , for .- j udgo , 
wb, n ·t ·.1cio c.i. e v1it. int nt , 1 rim., ·" th fi r f; t 
m_.gni tudo; t . s w:~o .. n o i ri.!. os o s c n ::ie,1tc co 

. u .1. d be 00v vrcly ) uni hc d. 

(b) Duri th j C I r , .. ' '(, V r , t h )'1,,, !'WC U C n m1 11Y C ~t CC C 

of i;) cb xc .. ,si v sci t c nc c," n t .o ·i s c. d ; , ~i l nw. 

. . 
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A decro enacted on December 4 , 1941, s i n,d by 
Goering,Frick,, nd Lemmers nnd conc0rning criminnl 
3>ro cedure nga inot Pols and Jews in tho nnnexed regions 
puni che d with dea th, among oth vrs, th following acts: 

• t 

1

1) 
ii) 
iii) 
iv) 
v) 

utterances inimic 1 to tho Germana; 
incitement to disobedience; 
lacerating or d0.fncing officinl notices; 
damage to German property;, 
lowe ring the prestige of tho German 
Reich or peoplo · (within this section are 
included the so-called r ac ial' off onces). 

We consider t h~t any judges who have given o.ffect to 
this decree by sontencing tu dea th per ~ons accused of the 
nbove of.fences have made themselves guilty of n war crimo. 

The samo npplies to the order i ssued by Daluege in 
Bohemia and -Moravia on May 28, 1942 (Czech case 116) 
p r oviding tha t o.ny Czech who .failed to r -g i s tcr whould be 
lL blo to cap1 tnlpunishment. 

It s eems tha t the same should apply o. lso to those 
judges who havo carri d out Christio.nsons decree of 
obr uary 2r , 1941 (Dutch case 148). 

Mor over s uch decrEes aro cri i na l in themselves, 
provided they .have been carr ied out, nnd the authors 
tb.areof B.ould not scape punishm nt. 

Another quest ion which can be ·cons idered to com 
. unqer this .so.ction . is raised by tho British cas es 219 to 
255. Hero Italian Military Courts huve i m:posod sentenc ,. 
wh i ch s eem .oxcessi ve , wi th the • "ggr avating circumstnncos 
tha t, in viol~tion of the Geneva Convontion, 

. (1) th e accused was put on trial v1it:;ou t no t ification 
t 0, t he protecting power; 

·(,2) . tba.repr0s0ntativ0 of' the protecting poll r was 
n ot giv n an o nortunity t o a ttend the he ring of the CCl SO ; .. 

(3) th · n t -nee w0, s not communi ea t e d t o tho 
protecting power; 

( Li ) judicial ux•ocoedings wore he ld wh rous only a 
di scipl i nary puni shment hou ld .a v been 
i mposed ; 

(5) soi e of the nriooners of war w re made t o 
undor o th i:, ir sentenco in peni t n t iary 
eu t abJ i hments . 

Tho sentenc es which woPo im.:-r:1 n od v .. rie d be tween 2 
or 3 oars and 2Q t o 30 Y·ars i 1: r · oonmont , as well as th 
d·a th peno.lty • . . l t '!-!ough m ny of t!:e sc t ncos seem t o hav 
been subseque:; ntly commute d t be:: r nc • r t o be l i ttle 
doubt t ha t the judgos of t he c ourt i~p o d excGssivo 
p nul ties . T .e p er sons r ospons ib1 for t .. · s st .. te of 
affairs are no t only t ho offi cers v .o ea t in the c o r t s 
but also t he prosecutor and th judi c i~l o f icor wh o 
convenod t h court. 

-

• 

The r e i s , oth r kind of J; un ·~s ,nent 1h · ch i s 
□anif cis t ly i'llogal i it is to bo fo undc i n sect · on XI I , p· r n . 2 
in f nc of' t .o D0cro€ of ovombcr l1-, 19 1 (Polcmd ) t ho 
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s ini s t U"!' l Eh. ninr;: ,.... f wh i ch is clour; "The court may di s_ ns ~ 

11 ii th :9tmi ~hment und refe r th e:; case t o the S er t Sta t e P?lico • 
I t 1 the fir s t duty of a judge t o t nk<- a de e i s ion in c ~u: cs 
s ubmitted t o him, he mus t e ithe r c onvict or a cquit. 
Judges who have ordered that the qccus od b o handed pvor to 
tho Gestap o s b ou l d be troa ted in the S(tJ!lO WD.Y as those wh o 
have i mpos ed oxcessive puniohments. 

X X X 

D. The Court 'was directed t o function, or did in 

f :. ct annction, on p1~1nciples inconsistent with tb0 
fundumaatal rules of justice. 

( a ) Th e re wus no trial: 

I n nn order s i gned by General Da zer on J Gnua ry 12, 
1~43 (F ren ch case 181) it is provided tha t ~e r c ons 
f ound in poss ession of a rms or ammunition ca n be shot 
without a tri a l as we ll a s any pe rso~s who h v0 g iven 
shelter to them. Likewi~o, in the Norw i nn C8.s e 
No.131 (. ga. i ns t Terboven i t i s st a t 6- d t ha t orwcei ans hnve 
bee n ex e cuted without a trial. 

I t has already been po int ed out t ,.a t · t L ., dii' i cul t 
t o know whoth r s uch shoo ting ha s be en ordc r-c d by 
a dmi n i s tra tion ac tion or by a court. '!h a t eve r tl~o cas e mo.y 
bo , the Je r s on in a uth ority ~nd tho pers on a 1ho 
compo~e d the cou r t have c olillni ttc d a judi c i ary rnu r de r. 

(b ) here wa s no ·de f ence : 

W do no t knoV/ of a ny ..,puc i f ic cn8 s du in.::; th i G 
wa r where t he accu d was do~rivc d 5f th • r i~ht of defence 
but i t · s 11robab le t h ·· t, as t he libc r '-- ti on of occup ied 
cou t r i ·s p r oc (: c cls , m" ny s uch i ns t a nces w~11 be rec orde d. 
D ring t he l as t wa r , when on July 27, 916, Capt t in , ryutt 
,.1 us t riod b y (l German Fe l~ericht a t Bru[sos , the Un i tod 
St~. t es Ambassndor was denied th e OPi. ortuni ty t o _ r ovido 
!Jim i i th c oun& ol. At tt · t r i n l n s ol di e wh o L IJ C ._ rod f or 

h i d f c ce··rogues t e d t .. a t t he c - s o b o ·Jos t p o c d be c a us o he 
APigbt~~ was f amilia r Ji th int erna tiona l l :w no r h~d c. ny 
kno -;ledge of s e a.n s hip. T' o rofus 1 of t . G c our t t o 
pos t p on t he t rial amoun ted to a de n i a l of du~ n ee n d 
th i s c se ha - for th is and otho r re cs on · - be en 
conoide r ed a ~ n judi c i a.l mt rd r. 

( c ) Th e Court was no t bound by l a 1: 

From i f ormn t ion which h , s appc ~r e d in tho pr s i t 
s c orns thn t Ht t ' s d crc e of Augu s t 2 ., 1942 , '.v t .o 
Gel"'.ln~n s t h~ p o w r t o s o t a i d e a l l v,ritten law. ~ i 
p rinc i ple s c ma t o hnv b oon t a.ken over r orn nn ~t h r de c r e e 

n ::te t e d on A_~ r i 1 26 , 1 942 . I n Jun 1935 , p.". rn . 2 of t h e 
cnn l Code r.< d a lr L d y b e, n < 1 t ur•cd· t o ma k p uni s hnbl0 by 

ri.n~lo y ·1 y ·tct i on oscrv i.n0 puni s hment .. ccor t1i1 f t o t .. o 
b a s i c ink nti of tr. l n ~ am tl~ sound f ee l i ng o f t ho 
p or lo ( " ~c s ndvn Vol ks i1:C i nden"). I n s o o 
i occu~ii· d oun t r ic .... , i t i s s 11oc i f " n l l Gt 'l t c 
'1 r c nll o10 o e v i ~t - f r om th • lL ~ : Th · Czach 
quot e s ~r t. 2 of H~ d rich ' o cc r uo of u :p t em e r 
t o tb i o c_fo t, nn<l n soi ,,. t s i n i lnr :n ov i.ion 
f oui i n nrt i c l · s 2 ·m tl 12 of Gocri g ' o docrv c o 
1. , 1 941 , a (, i ns t ole s .nr J 0vo . 

• 

/! 
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In th e above cnses the !Jorsons who iru_ oseu 
punishment a ssume the whole responsibility theroof; 
the disregnrd of the fundam nt a l rul es of justico 
would justify n re-opening of all trials thus conductod 
and involves criminal rosponsi~ility for the persons 
who have to.ken part in thorn. The pe rsons in uthori ty 
i n whom or iginated n decre authorising such 
disrega rd should also be cons i dered as a criminal on 
the principlo th~t n porson who, with intent , provides the 
instrument without which tho misde d could not have 
been committed is himself partner in the misdeed. 

X X X 

. 
The question whether those who have c t rric d out 

any of the sentoncos described above can be held ' 
guilty of war crimes is one \7hich io linked up v1 .ith tha t 
of superior ordor; it will b e for th e Corru. ission to 
decide to what extent ttie principles ncco~ted in the 
latter connection will ap~ ly in the formor. 

• 

X X X 

.. 
It i s proposed th t: 

1. WHEREAS the .'nstitution of an illegal court may , in 
some ca se a bo a war er ime , the mere f:1ct of sitting ns 
a judge in s uch n cou:i ... t should not be conoidered us n war 

crime by i nt crn'" ti oml l aw. 

2. 

(a) sitting in a court u on ·1hich jurisdict i n has 
been i llog~lly conferred s hould b0 com: i der d ~s 

(b) 

(c) 

( d ) 

war rime only when s uch illegality 1as of s uch 
n gross and flagrnnt nuturo that it woul r evolt 
th e consc i enco of any civilis ed pcre n , or 
1h0n it Jas conf'Grre d Ni th et view t o compel 
inh. bitants to per f orm Qct s cont rar t o t ho 
accepted laws of wnr; 

c onvening s uch [ court for tho nb VO s:-iid ur_)ose 
t s Cl W~ r cr i e • , 

pro c- ocuting pe rso s befor e s uch [l c ourt i [l \'Ja r 

cri 0 . , 

confcfr i s ue . jurisdict i on upon court is 
\' nr C ·i o; 

• 

., 

( 
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3. Impseing xc es oiv 
:reope ct of: -

p nn l tiod/is n wnr c r i o in 

(n) tho judgo wh o has t akon nart i n t h aontunc e ; 

(b) t'r.~ r who :pll080C\11ied the CEl.08, IW..>- ~G( ~· 
/", / U • •· ~ ._ ,, ,, 

( c) tho autr.ori ty who confor1·0d u on t h - co tr t the 
po\· or t im~os o c,uch p na l~os; 

( ct ) in so., o cns e s ; tho of i' icur who conW'cned the 
c our t. 

4- . Di recting n court to ~'1nction on i"inciple s incons i s tent 
wi th the f und ... unt~ 1 r ulos of. ju tico is · a wetr crime. 

t k i ng p r t, in any responsib l o capacity, in the o orations 
of s uch ~ court, is also n w r c rim • 

X X X 

Committ c III t he refore rc c ot.'lffi · nds t ha t 11 judic L,1 
murder" bG n dc d t o tho lis t of wetr r imes . 

-----------------

I 

V :vt. 
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SECRET 

I C l • 

UNI'_fED CRD i:• co: · :IS ION 

crn. -. IT'.e:.::.--: III 

".DDIT O .;L i OTE ON rr-r:s D:SCI I O S OF THE 
POTSDr ~ CO~..JENCZ .~ND TK~ PROBLEM OF 

·.-:n GRil'iIN,U.S 

i3y .:r. E. SCE '"ELB 

III/12 
15th Au.:.;ust, 19l►5, 

Docur.1ont C.141 ·: l'.S circul r.t od on the dr.y ' of the )U lie"- tion of the 
Potsdnr.i_ ,, ecisions in. thu · r.ily p.ross ( !.Uf,ust .5rd , 1945,}. In the ::i.oi1ntir.10 
the Ar;re :wnt rL tcd ,.u • st 8th, 1945, ostc.blishin_, r.n int ..,rnc. tionn.1 
··dlit.:-..ry tribunn.l r,.n·· the Ch:u- t l: r o f t h1... tri0unnl hcvc been nn 'e public. 

;ft ("The Ti d es " o f 9th .~u _.ust, 19l1-5) . 

This cnll s for the follo\:i nr sun )l e .. 1en t to the n. er C.141. 

I . 

The ? our-Po,:ei:- .·.f,reuucn t i ., th(, inpl :10nto.tion, inte r l'.lin , of thnt 
p r ,"..[;.r?.. h of the Po t 'X!.~ .JI c•r t · :hich -'c".ls ·. ·i th those rv-. jor ·:nr cr:L":linr.ls 
·;hos ... crii 10s h•.1.ve no p,_..rticul , r loe <> liz...,_t i on ( Doc. C.14l ,. I(2)). 

II • . 

S~ction l of t he , ,...r <-i: 1:; nt •".nd Se:ction 6 of t he, · h~tcr o f the t rib un . 1 
cont~in further c ;'-"J?l ".!1:-.tions of _ th :: o t i on of 1

• • • ,jor r n.r c ri,:1in. .... l " 
itl thin th0 ,:1ocnin_: of tl c !!as.cm: Deel-.r .tion. 

, Sec tion 1, of t c -·~- r e ...... ,0nt s tipul". t__,s th...,_t it i 1r-: ·s no diffe r ence 
'. ' ··:h0thcr they { t h.: c i; . .in .l s ) ,) C; r.cc r:;0d i nJ.i Vi "- U.".ll .V: ?.r in ~h-..!ir c :-.p,c ity 

. " S uc:. :1er 0 1 ort nn:.z• tions or · ~oups , o in bo t h : -.._~)r.ci tivs . The phrr.sc 
11 Hhv thc r ,s irr.livi-·u~s 1~ .'.'I.S : : ... ~_1':,1.;r8 o f or ;~ ·· z0. t :;..ons 11 i s re· .t 0· in 

· S1.;c t ion 6 of· t h C rtcr. 

In ... nlli e:r". ti . t he cri;, c co::.in " , :Hh.:..n th · juri "i c ticm of t h ... tri bun'l l , 
the: h:i.rter (S0c t ion 6), :."'.. i t tin_·u.i nh o ~ t-. .-~ ... n cd .. : ·s for •.·hi.er. ther..: shr.'111 
b ..: in. ivi u, .l res 0 1 s i bility ".n '".. circtt: .. ::; ".. 1c " s ·:h.i.ch c::;tnJ. l i nl ·:'."l r. '· in the 
- i cus s i ons oi' t he Unite;c1 j.{ tions -.:,.,_r Cr:L .... s Co, .. ·.issi hr s 01.,n ~ l ocl 
11 coll1.;ctiv !')S1.1 nsi ilit " . 

In"iviJu"' l r osJ01si · ' lit· xis ts or h~ thr <... ·-·r c,.t r t.;e ri s r · 
c ir. s "-C"i st :1..:-.c ( ) , ·,.' -:er cd.i cs in th0 nnr roYror s .... nso ( ) , ::-n ,1 cri.10s 
r.u .ins t h :nni ty ( c) . 

Th-.: ·.ri 1ci·Jlc of col l0ctiv r c:cpo1 sibil -' t y is .:-:. t r. li · ..:·, i n th1.- In.st 
~ .[',I' .,h .of 6 ·; h:i.ch provio...: .., th .... t l v:.d rn , ore, ·· z\;rs , i nstir;ators 

".n.:::. n.c co:-.plicv l" ti i :r t'ni; i n t ht: f o .. ~ul ,., tion or 01:ecut.::.o f c a .1.::1on 
,L n or cons~ ir"..CY to C :: ~it ::. r o f t h... rvc oin': rir C3 r r es onsi 1 
or '11 ," C t s c.;-for. .c ':!. ~Y "JlY per ·ons in xec tfon of :::.u h Jl ".n• 

' H t o 
" col l ccti o · r 'sponsi 
po,c.., " on t ..; on h". 
on t h1... o h ... . 

11 r:i.;: 11:::. c.. •• ~ns t 
":.r;"'in ··t hu: .n:~ t y ' 

:1. 101\ . II r~- v ::: 

r cn .. ·o ~ ,Jili t y , t ~ 
i :-. c o ~ .on i 1 or c .. , 3 ,i ' :\C 

r · :hi 1 t i 0r1,.; c ~.11 · i iv:: lu -..1 
·: •· ·. t i n 

.\;n1; . 1, of h.., or .x:o II _., , 
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i.e. planning , prcpo.r tton , initia tion or raging of n ~ of o. -' ·rcuion· 
eto. Hore, i. o •. in the province of crinos ngains t pence , tho participation 
in a ocn·.1on pl n.n as such conati tutes the crir.1e nnd f'nstons upon ttf'\ 
pnrtici~tine person irrlividunl crin ina.l r osponsibi~ity. 't"fithin the 
province of vmr crir.10s in tho narrcritor sense , and of orir.1es ncainst hw:iani ty, 
pnragraphs ( b) am ( o) of Section 6· deal -v.i. th irnivid ual responsibility for 
then Wlder- tho gonora.l principles of trndi tionnl. orir.dnal l m,. Tho lo.st 

_,_pnrc.81"nph of S<,;ction 6 then extends this liability to oJ.l participants in 
oi ther tho ·ton.1ula tion, or tho execution of a cocn on plnn or conspiracy 
to carrni t a crin e irrespecti vo of who pcrfoms a cts- in persecution of sooh 
~~ . 

t . 

III. 

In the light of the for cgoine it is neoes~!U"y- to o.dd sa:ie qualifioa. tions 
to Ythat I SEliJ nbout the c :i. t cgorios 2, .5 .run 4 onur.icr a ted in pa.ragrpe.h II 
of Doo. C.l4l. 

Ontegory 2 canpriscs persons who • under t rnditional notions of 
critdnn.l l av, - arc guilty of r. ar crir.le s in the narro -:cr _sense, {violations 
of tho lamJ run custor.1s of \/ar)bo it as principals 6r a s accossories before 
or o.t'ter the f a.ct. 

.. 

4 I ' 

r!ithin Ca tegory J f eJ.l persons rrho hnvc po.rtktpe-.tcd in pl.r.nning or 
carrying out Nazi enterprises involving or resultin .· either in a trocities 

' or v,ar oriroo s. 

Her e it is irrel evan t whother, •:ha t has b \;cn oa.-i. .. ittcd; is o. \','ar crime 
or an a trocity :rhich doc s not constitute a o.r crii~e. This cntogory 
is, therefore, ..,,idor than ca tccory 2 in tw~ respects : 

a) that it is . not r e s t ricted to uer cr ir:1os in t-hc toohnico.l sense and 
. thcrofor0 incl~dos "analogous offences" • 

. 
b) that it is not restricted to persons responsible as direct 

porpotr~bora ( principals, or n.oo<arrics, before or a fter the fact), but that. 
it inclu:lcs persons \'rho ho.vo participated in plannine or oarry.inr; out Nazi 
enterprises i _nvol vin~ or r osul ting in a troci tics or vm.r crir.1es. It is not 
necessary that th.; individuru. dcfcrrlant ho.a been planning atrocities or war 
crimes. It io sufficient that ho ho.a taken po.rt in planning o. "Nazi enterprise" 
nhich ci ther involved, or rem.il t od in c.. troci tics or ,:ar crimes. I t suffices 
if the ~, as directed. tovro.r<l s the Nazi ente rprise. Tho d efendant will J 
not b e heard to s e.y tha t though ho vd],lod the 11 enterprise" he did not design ~ 
and vo.nt the a troc'i ties invol vod in it or r esul t i . f ran it. It Tlil.l, e .g. 
be no defence to s r.y t ha t a certain de fendant po.rticipa.tod in planning 
the setting up nnd runninr; of Conoontrotion Camps ana in ca:u:tl.ttin[: 
people to the c."lI!lps, but tha t he di d so, say, for "educa tionnl purposes" 

,._../1 ~ that ho dicl not u nnt t he in::1a. t e :, of t he cn.-7pe to b e tortured, stn.rved, 
nm o~termina. ted. 

Roughly speaki , . , persona ,ho in nost cas es ot hor vi so Yrould probably 
be responsib l e as ncces cor i e3 bc,1'bre t he ~\ct, are hel d r esponsible a s 
di.root pel1)0 trntors, · 

. Ca togory 4 cornprisos N z:!. l cad..;rs and peopl e in a sir.dlar co.po.city 
,hose partici pation in concrete "ar crimes or nt rociti<.! s cannot be proved. 
If Nazi leader s , influential Nn:d support c?i's a..rrl hiE;;h off icials of Nazi 
organiza tions and ins titut~~ns a rc guilty ,uithcr of the direct 
conr.u.a ion of a cr i filC _9r a troci 'ty ( r..s principals , or o.cc9~ orics) or ~f 
they o.ro euilty of po.rtici p . tion in pld.nning Naz1 cntorprisea, involv:i.n,,S 
or rcoulting in a.trocitios or .c.r or i...cs , th y fall ,-,:i thin cc.t (., :>ries 2 or 
3 , o.s the oaso r.1c.y bo, lln' s hall o arros t od o.rrl brought to, j ,wont, 
lithin ca t egory 4 only such pc s no f all, ·. ·ho do not f all ·1th1n c t cgories 

2 or 3 an ' 1ho ther e f or e r e not considc c r sonally res ·nsibl e for wo.r 
crimes or t roc i ti s . S ch rsons ·,il l not "' wush d fut only r rcsted 
and intorned. 
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IV. 

:;y col:!e~uc , Dr. Litnr ski, hns drn-.m ny o.ttcntion to the fnct that 
p~.r,,.gmph 5, second sentence, of the "Poli ticru. ond Econoodc Principles" ngreed 
to o. t Potsdru-.1 r:in.y tlso be interpre ted dif .:orontly fror.1 tho interpretr.tion 
I placed on it in C.141, III(4)•. 

Ho thinks thl'.t the rmros "dnn(1,orous to the occupo.tion or its 
objectives" r e fer not only to "other personn 1

', but ru.so to "No.3i lenders, 
inf'l.uentio.l N~zi su1 r orters nnj hi h off~ciru.s of N~zi organizntions c.rd 
insti tutions 11

, the inp~icc.tion being th"'-t the provisions as to intcrru:icnt 
npply only to persons <lnn[;c rous to tho occupn tion or its objectives. 
Bo tha t hov,cvcr it r.1ay, the fa.ct r or.1~ins that tho cntcr orien 3 ,:,.nd 4 a.re, to 
sa.1O extent o.t l east, overlapping .ncl I ndnit th:.:-.t it i!O.S not quite prooisc to 
identify in Doc. C.14.1, ca tegory 4 ·,-;ith the "k.:y-oen" ·Ji.thin the aenning 
of the Corr.ds:don' s Koy-!:icn lists Nos. 7 n.nd 9. 

I ncr.-, 3Ubnit tho.t the lists 7 nnd 9 c0r.1prisc both pc;rsons f'o.lling 
within catceory 3 ( persons ~-,ho hnve p rticip!'l.ted in plnnning end C".rrying 
out Nnzi cnt rprisos involvine or r csu.lti~ in a. trocitios or ,ro.r crioes) 
nnd persons fo.llin[; ·,i t hin cntueory 4 (N~zi lo!\d. ,rs, inf'l.uontJ.al Na.zi 
su porters :url hi h officio.ls of N11zi org0.ni z.'\tions nnd inst~utions). 
It re no.ins true th..".t, ".ocordinr, to the Potsdnn decision, nll persons 
listed by the Cor:1r:d.szion ns keywi-:icn, f o.11 in one or t he other of the 
Potsdc_ .. c t q~ories nnd . a to be 1.rrostcd in exeoution of the Potsdru:1 
decision. 

The prc.ctic r:. l consequence for tho r:ork of the Co . :u.s::iion, if it should 
continue producini:; 11 kcy--r.1cn" lists , ·.t0uld sc0r.1 to be th-:t t in future tho 
"lcoy-ncm" should be di~cd into t wo sop~rn.t e ~roups, corrcsponJing to groups 
3 and 4 of the Potsd~1.1 tleci3ions ns c11Gly.sed nbovo. · · 

Those o.gainst 1ho1:1 frCi.1 their very position ther1..; is o. pd.no. fagie • 
o n.Ju thc. t they :.re re s1xmsiblo for rmr crincs or Nnzi en t erprises involving or 
resul tin 7 in a troci tic:s or n o..r cri:Je,s md \:ho, uncler t he Potsdar.1 dcobions, 
shall be c.ITosted m broul';ht to ju 0 .1cnt, shoull continue to be listed s 
-,e.r crininals (A). Those eninst ::hon there nothins is csto.blishcd but that 
th y ·:,er e Nr.zi le d r s , influcntir.l 1 nzi supporters nd hi5h offici 1 ~ of 
N~zi orgnnizntions end institutions, should be listed on n sepernto 
11 ~ 0 ~ en list" ( prob _bly "S") n.s p~rsons ,ho s hnJ.l be o.rrostcd nnd int rncd. 

A step in this direction hP.s nlren.dy been r.1adc by Ca:i:.tltt e I in 
nuthorising tho r cpl'.r tion of n lis t of S. S. personnel. 
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,, ,~ c:u::'..C,s CO, 1 I S .... I . 

a·_ I TES III 

y J..'r. -"• cl1\ cl 

,' t t' e :. cdi n , of o: . . i t t cc III held on 20th i ur;u s t, 1945 , I ·, s 
ch.". r ;;e:l ·:i t ! t i v pJ.'"p~r ~.t i on o f . l,'\j_) C_ se tting ou t th r i 13hts Mtl duties 
ui' ::;L t .., ".~ hcri n[:' t o the : f;r e E:: : 'n t of t he Four Po·. :e r s r cgc.rdin0 tho 
e:::.it ".b li ·ru.cnt of : n i n t urn•t tion:-1 !:1ilit·:17 tribun".l . 

I. 

_his not r ~p'\r e· in cpendently of he i nvcs ti ' !" tions 
-:1.J c i o.cd. 
pl - ec cl upon 

Il.1. ·.-:i th n vie :: t l' . ... c ert:-.inin[:; the i ntcrpret :-. tion 
1.i thl- .!..Jr i t i s h Fo c i gn Offi c e , by r-::r. . uz ticc 

T::-.C,C30 ,.,_ • Gr on. 

he fo l o-.dr -; n t c i s t herefore ub jec t t o r ·· i s .:. on if :: n.:1. ··:hen the 
i f n .. tio r.. s.!.c .: frol.. the · ri t i sh, . _.10rica n ".n~l 1• r e, . ·ch _ u thori tics 
.,,.m tioneJ ,-n be .) ' f o e he Go .. . ittec . 

I:i: • 

. .rtiola 5 of he Pour Po,, r ,lr.:r c..; .!en t reuds :-.s .'01101.. s : 

"An:'.,· Govcrn: .:t:-:;n t o t he Hni t cd •::-.tion ::; ._\::'_y ~ h re to thi s 
f .. ~;re -:! .. er t by t o tic c i i ve t our h t t,; :li pl o .. ::-. t ic ch~n vl to t he 
Gove n: nt o 'thD Uni t cd .. •.it :to;: , .lho h. 11 infor : ! ·IL ot her 
s icn~ t or . n--1. ,-.dhcri nr..; C'-ov0r 11 c,n ~ o e:.•oh '3 cl :-: h0r0nce. " 

No- ~hcra i 
uti c fl o:.i 

It i s he ~f o c 

t l <J , ;_;re t-.. ,ent -.nJ i 
r o~. <:! -- "'r cn A:: t o 
ncccss·.r . o .... _ t c,, 1 t 

• v
11t,r er ti C r i e ht o .-- n :1 

t - c d'-- "l t :ith e :~pr es · l y• 
~ho . f ro . .1 the i n.:l iviJ ua l 

...,:i "11 over h0 ti :o .J.ocu..:0 t s • 

III . 

The ocUJ cn t -= i vtin;·ui::.;h Le si,.·,, to i es on th1,; o .,; h:ind . nd 
"..d h(..r i n:; 1, 0 0 •. <Jn t s on t he other. ( -: Art~ 5 of thu . :-:;r ce~.1 •n t 
Tl \., foll o.tin._; ·.r E: t he r i r~hL , 1 ~: ~l u ic~ o f he s i ;· n t oric, s 11. 3 

i n.:, i s 1c:· f ,:-a. :.1e rely n.uhe · n Go ern en s 

r ) Tl t; ut O ~ t \,, llCC0S3 " ./ ~ ~J t o '..~ .... , . . t :\i111.;'l ·. :- r 
c ... i i 1:-.l " · il "Llv. ( i,rt • .,, of he . C •~- 1,,n • ) 

i;) _ " r i ch t to t c, r. !in . t .., h~ .',{;r 0L:J . - t . ( :.rt. 7 o tho , ., · e ; . .1 11 • 

) ..,l u j• i r•hl, .o ".n· oi t ,. t.JI bt.::r , n ~' .1 ter .. r ·-~ o 
( 1 t . 2 of hJ, v i .... or. ) 

d) Thl- ri,_-h . o 1..::;t".Ll i · t h,)r 
c) Tl e r .:. ,·ht to 1Jri : i nl J vi: ur l ~· 

.1 · u, . o o · : l • 
l "' - 1 e to ', I t.; •• cci 1i n c- • 

i unv.l. 

i bun -.l s . ( . · • 5 t; l , h.: Jh,..rtcr) . 
t t i '1 f r '1-, 1h~ ·,, ·.r, in 

"n h., ,u :r t ··· vu '\1:- op 
tr · . un- 1. ( :. t . 10 c f t i '-
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f) Th(.; ri ·~ht t o ch .r ·c pcr ;.,ons convi cted by the tribun,-.1 \.~ 
crii..co other th".n , ... :., orshi in ='- cr:Ldnr.l croup or ors :r t.".tion 
rm ( osaibly) t h1.; uty t o refrrdn f i~oi.1 proc1,;..:din ',s for 

, i.lun)urohip in the crir:dnf'.l or,:".nis ::-. tion. {..rt. 11 of the C~rtcr.) 
g) he ri ;~ht to ".ppoint r. Chief Prosucutor. (:.rt. 14- of the Ch"..rtcr.) 
h 'rhe ri-:ht - throu..,h th Chief Prosecutor - to truce pnrt in 

the prosocu tion· :--. t· C"'.oh . trinl. ( ·.rt. 2j of the Ch,,.rtor. ) 
i) Thl- <luty to ch,,xc;o tho o:-:r~nsea of the tribunnl '.l}1j of the 

tri ... .ls ".[;".inst the fund:J r-.llotted for i.1.n.intenr.nee of the Control 
Council of G0r .. 1.".ny. ( u-t • .:iO of the Chnrtcr.) 

The )":r>rr oun t duty urvi~rt!'.kcn by the four sicn~ tory PO'iters is, of 
course , tho obli .. .... tion to r.ppoin t the judriea, their . 1 tc.rn . tus, 1\nd. the 
:prosecutors(· nnd to .1,,.ke the '- hole sys ttl:-1 ·::ork~ -n l'. C.ition to thnt 
the points r-.) .nd (1) cont :--.in o li -·n tions of tho sif;nr.tory st,-._ t -: o !\lld 
poj:,i 1ily t he .i.:-oin ta ( e) "n:1 ( f) too. Tho other i t c: s r e resent r i ;;h ts 
vf the si gn~torios. 

IV. 

I one 0.1. the rizht s sud · ub lig0.. tions unw-:1cr o. tad ~er III .:ill be 
he u;.r ' or inposcJ. upon GoVCI"lli cnts othor tha.n si n" torie:s r,ho will dhe 

• • 

' 

to the :~c;r · .1ent. The "dhcrent Govcrnr.1c.nts ·..-ill particul.t'.rly not be entitled 
to ·i;point . .1a. 0rs of t he tribun :.1, ·, ,hose nur. bur is rootriotc:1 to tho 
four · ·c: :) rs ".p· oint e by th Gi Cn".tories, nor to :-.ppoint Chi f Prosooutors. 

Th~rc is no rovision in t he docu:.1ents to the , ffect th:it ~dhorent 
. G-ovorn:.1en t s could , t>. s such, t".ke P".rt ci thcr in tht: prepart' tion o.f tho 
chxcqs or in the prosecution "-t the triru.s. 

But this is not to s r.y, th~t the ·. :ork of t he Municipal t'.Uthor itios 
o f the ni ted N tions other th~ t h<: four si0n~.tories \/ill J c · ·i thout relevnnce 
in the tric.l of t he ;_ f'.jor ·.:r.-.r criri.inll.ls. 

~-.rticle 21 of the Ch:--rtor pr ovid0s th". t the tribun.:-.1s sh:=-11 truce 
j udicir-J. notice o'f' of ioi~.l 0overn. . n t".l docunen ts nn.-1 r<::ports of the United 
Nr tions , inclu.ciinr the !'.cts rnd · ocui.ents of tho co : .1ittoos set up in tho 
V,"'.rious ":L licd. countries for the inveoti · ~on of ·::-.r criues, ,-_nd tho recor., _ 
:- :i findiCUJ of :Jili t o.ry or other tribunal of cny of the Uni too r.tions. V 
:Out this ver y i::Jport~nt pr ovioion, ·.,tlich belcfl.G~: to the l ~r.' of evi· once 
to be "-P:)liod liy the tri')uncl., is not dependent upon the clherencc of the 
.. llicd ct".t , ·:those J ocuncnt s "ri.: t kun j u::licial notice of', to the l.greCi;1cnt. 
:LccordinG to .\.rticlc 21 of the Chr-.rter, tho tribunnl · rill hc.v0 to tclce 
ju.d.ici r.l notice of "'.Cts 'ln,- docunents 0.1:rn ,..,_tinc f'.l so fron such nllied 
countri.:is ~s ,:ill not h·w e r_,-hcr cJ. to t hL :.grec~.1ent. Frcu this it se ..:n o 
to folluv, thr-. t t hi3 kind of partioip". tion in the tri u. of the Lill. jar war 
crinin-J.ls i s not d. p,.mdcnt u on the adht:::rence to the ·-[rc0r.1vnt by the 
inJivi·'unl n~ tion. 

v. 

l..rticlc 10 f t he Ch.".r t vr t ives the s i gn~ torics t he rieht to bring 
in:J.ivFu:-.1 , .0 .lbl-.1.'G of crinin".l or[•;"'.ni s".tions to tria.l. This provision 
i s ..: eel '\ ".tory ·tith re r:,;."'.r -.1. to si r;nr.t o i eo nJ. h_s no~rcl ov".noe to st".tcs 
· :ho " c no t .... i 'ltori1:1 s h,~c use: such st~. t cs o not ne .. d 11 spccinl 

rovision· i n t he int'-r n".tionl".1 ~,: <::n..:nt to .nti tle th .1 to t r.kl, cri..iinal 
pr ocevdincs "-& inst . u. ,b rs f criu ino.l or&:"ni sr~tions ho f..,_ll unJ.er their 
crin i nnl .juri s iction. · The; r ovision of l..r ticl1.1 10, second. ocntuncc , th., t in 
cny such c s c the c r i :·.dn"i ".tur of th(., £::r ou. or or ,".ni s'\ tion is 

consPc.c- pr oycr ,.ne. s hu l not be quc,s ti n aev1. s to il.1ply the 
o!Jli :_;;-1t i n on t hi..: '. rt uf th...: s i rn .t ori s t o ".-14.pt the.;ir uunicip~ 1 -. of 
cv ·.~e c · prooo urli t o i t . ut it doco not scCJ. to . ly to :1erc 
. hcro11ts t h th ~ fi · r;s of th,.; ::.ntor ". tion~.1 Tri''uun=u. ·,Jill na.tur".lly 

h .vc: £~V t .uthori i n J. J.lit::1. courts i rr spc.:c t ivu of "i .tlc., thur o no 
he r e.; to to t .. . •,,u,:mt. Th r .. triction p ob". 1 i:..1 ·lied 
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i n."..rticlo 11, ''-)i1l i s ".l... .. to sio --.t ric s "·" i ·· tinz;uis he· fra: .tlhvrcn ts only 
.., , the.: .. vr e :-.' h~r c c o s no t rev nt r-. stt'. t e fra .. ch".r6i n persons 
. ·ithin its j uri sdi t ion · .-i th th crii.1 oi' . 1 •• be _,lrl.1 in ·"- cri:.dn:-..1 or ni S".tion, 

VI • 

. hu vi .: th,. t the '1:1 ·r I cc do s no t ., vc.n i;:.1 sc on th -"..Clheri st". re 
". <:~u t t o uurr1.,nJ cr :.1r.j or. •:; r c ri;.in..,.ls \/h:i.ch sh ulJ. 1)e in its -:10 sess ion 
i s suppo t d. by .J"ticlo .5 of thu •. rc-.,.11.:.nt :hi ch :i.J. 11os .:: s u •o t he 

i c n . tori s t l e o li!:_.· r.t i on to u s t he:i r h ,st c. rtlt;t'.'. Vours to : d ee nvnil .bl c 
sue f the !;1r.j or r; ~ riui n" ls " S ~r not in th0 t~rritori e., of ".ny of tl1c 
::;i [.p ~.t r i e s . hou;:;h t hi "' )r e vision c ors ,"l s o t h0 c --.se of ...:utrr.l s , it ".ls 
r, pl i es t o -:-.llie~ sbte..., .s .... ovorci1;ns o f t rri t or. · ·.:h1,;re ;:1"t jor · .. .., r orii.d. i-u-.la 
.. ! ~ ' ' 0 oun•' • I t il.1 lie s thn t ther i •· no le ~"-1 oblic".tion on the rrt 
of thirJ s t ·· tvs to n".nc. t he cri:.,inr-.1s ovo for pr osccu ion 0e:f or1., t he 
T.ci bunr.l . 

VII. 

Fror · :h" t h'\s bc0n or.i d ".'.b oVL. it oe.,;_, , to follor, t h! . t th 
p r es n t tine l e r;:-.1 c ons · uenc e of ..,_n "..lli .,-<l ~ t t c no t b in ' · on 
i:i i ._:n . t oric s .., ' hurin;; to th :.:c,r a ,Ji: ··nt s ;:, t t:. follo .::inr; : 

,On+Y 
of t he four 

l n <'.' t.r i n r~ t o the : '~rc 1.-:-_ ' nt t he in i viJ u :.l .,b t 0 1.,xprcss cs its consent 
t the :.£::r v0: ! Jn t ".nd the "· t t nch ~1 '.1,-.rt,Jr ::-.m ... v., t s in the four s i i:;ne. tori cs 
.".n~"- t he: ,.1e::. ' ._:_~s o thv tri bun':'J. nn· th..-:: Chi f Prosccutorn r-: ·)oin tc . by thei: , 
th<.! juris· ic t i on t o ros ..:out0 , try .,n J punb h th._ nr.j c r ·.r-:-.r cri:dnl'.ls 
· lso 5.n it s n ~;:1e; . 

Or , t o usu l "nt u ·,:.·0 b o.cro ,C(,~ f · .1 H ·.ml "..\/ : in es b li :::;hin{:; t he 
t r i bun,"l r, :.:'. in p o:::;ccu tin0 the ,Y. jor ·,,"..r cri..in:-.1.., the four l_')()\·1ora hn.ve 
)0e: n ".ctinc . n ;:otiorur. r;e t or s of t hG ot or :u.li nr-.tions. : 1th r c n::-..rcl 
to thosu n t i ons ·,,rho cventu-:-.lly · .-i.11 ":"'. he r e t o th , •~,ro ·Jent t hi~ gun.si­

--,:;.;..;..:~;..;;..;;..;.;.;.;;;;;. r cb. tion hi p 1.•ill be tr1.nsfor:-.:cd into , .. contr~.otuc.1 rel tionship. 
,·,he !1 ;;o t ioru. .1 :,: 'Sti o ·.till o e tr- i s f or.·.:c:;.t into ". ··1-.ncl r. t w.1. 

'i' h1.- chi f iL 1ort c u o ·ti c c: h ."'..., nee of t he .l l i e Pa .rcrs t o tho 
--~ ce::10 t .iocs, t her e: f oro f or the pr e s L:n t , n t li e: in the 7Xcvvinc c of l , • 
. n:-i" _:o e:-n: .1c:nt of the ni ted > tions . 1.rty ."_d hcre t the ; ·;re ~. ent. If nll 
o ... :.1ost of the 1:c..: r o f the Unite l'Jr.tions ori;".ni s:-,. tion es t rhlishcd in 
S" T+r, noisco Y:ill h.nve d&clnr el thdr ~.:ih r cnec t o the •. r cl.:~.H.mt, the 
I t er n-. tion-.1 ·-2. l i t -.ry Tri unnl And t he , ... inci 1 s up n ·:,hich it h,.'\s been 

~t --.')lis h ·i -,·ill h,~_vv t he: b c.c inc o f tho -:.uthority o f th-:: ·1hol1) --lli~ ,·orld . 
I t L, t hi ;: vt'1'.l r.n:l politicnl 0.s ,0c t , ·.:hich ·.:i ll :: lee t i e ad hor cnc of 

na t i ons t o t hv , .e r cn c..nt ::-.n ir.1_ 0 t:.n t cv0nt in i nt0~~n". tionnl rcln tions. 

kin -: I'. lon;_;e vim; , t he; cons ,.UL.nee::; for th d ov l o1: ·-10nt of 
ntorn '..'. t i onl'.l l :c·,, · .. ill y nu J. cr:n b · 11.., r-li ~:iblc. ,.s J ust ic · oh rt H. 

J .-. c s on ha s st '.' t ctl , 11 f or t he fir t t L 1 ... , four o f t he. ::-ios t pa:rerful no. tions 
lr .vc ny,r.:: cd not onl , u:)on t h · · rinc i pl c o li.:-. ili ty · of " r cr:i.r.1os /\n' oriI. of 
p r sccuti n ut --.1 s o u: or the; ;_>r i n i l e i n i viJ u u. r c s1 onc, i b ili ty f r 
thl; ri;.1 of tt ... c ki 0 tic int rn~ tion 1 

I f :.ir- n c"J.li1,;d nn tio s ·.,ill ._d hu o thus r inci l us 
':i ll .p1c ·.r not only ".S t h · vie. : of fo ,s. ;c M s t rt t ., s , 1 u t , praotioru.ly 
of th · :hoh : i r t e rn tion.'.).} o ... unit of ntions . I n ··-, h ring to the 
:. ,rc l.-l.,c.n t , th...: ii i vi~1 u~.1 ..... t .., t .., ·.:ill .JC f or;.lin · ".n'l ~c 101 ine the 
co. on 1 -:-: : of n~t i on . 
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III/1 . ..,-A. 

2jrd • ugust, 1945. 

UNITED · TIONS ... _ '.R CRDlES COHi .ISSI ON 

CO 0 tl:TTEE III 

( By Hr. E. Scll'.!8lb) 

• 

In prepare. tion of the , ee: tin' of Ca .• :u ttee III to be held un 
Fridcy 24th Au~ust, 1945, I ood t h~ op Jortunity of disoussing the 
p-".por III/1.:, •. ·ith th() : ,c tinc Cmin:w.n ( Hr. '.'!old) :llld ,·.i.th ~in jor 
P l r.1s tror.1. · :,s a rcsul t the fol la, in[' .ddi tionol rci:1!'.rka n.re hercr:i th 
pli.:.ced before the Con:d ttee 

I. 

If the Cor.r.dttct: should decide thnt a reoau .1en..i,._tiori to the 
Goverruent3 i s to be r.i.."'..lc to r-.dherc to tho .~groc1:1ent, tt ,·rould b e 
useful to quote l oo: 

a) \rt. 4 of t he ::.t:;reenent nccording to \lhich noth.ing in the Agreoodnt 
s hcl. l prejudice the provisions csb.blis :1ed by the ~11oscow Dool~~.tion 
c onccrnin5 the return of '.:l'.r cri.'.inds to the countries ·,here they 
co .. . i tted their orir.1es. 

b ) h.rt. 6 of the r:reouont '.:hi.ch is t o t he effect thr- t nothing .in tho 
• crc0 :10nt ahnll pre j uciice the: j uri a~ iotion or the l: or:ors of nny nntionn.1 
or occup tion court est.--.b lL,he·1 or to nc C:Jbblis hoc in nny /.J.lied 
t e.1. ri t ory or in Gerr,ir.ny for the tri£'..l. 0f nr orir:dnt•.ls • 

. 
o) Art. 15, 1 .st 1: ::-..r ::-.3r ph1 of th~ Chc.rtc r , ,hich :Jn.ys th0.. t it i s 
undvrs~ood thD.t no , .1. tncs c or D0fco.:; ..... nt d t . d.nea by l\l1Y Signr.tory shall 
ue t .... _:c..-: n out of tho possession of tl .. t Sien:'l.tory ·,i thout its n.s3ent. 
Thi s "PPlieo , vf cour3e , s till . or , to :.n c.dhorcnt Goverru. en~. 

II. 

The Prco.J.1 l e to the J'.. rr cn-.;nt · :hich .s not '.lV!'.ilnblo to &:-:e hen 
I nroto Doc. I I I/13 (it ·:,us not rcpro u in 'th Ti;:ics) <.:J~prossly 
stc.tcs h"..t t h ' Sign ... _t orieo ". r e " :-.cting i t h inte re s ts of .nll the 
Uni t ocl N,.._tions." This i s :rn cxpr es~ cvnfir .. a tion of th..: neg0tiorur.i 
';cstio ovns truction su ;_dttc in p:tr "'-[:r "..ph VII of Doc. III/1.J. 

II _ .• 

Thu Pre:- ·1.)ll,; :-- lsv ex r ciYly efine s the notion "the Signr .. tories " 
~s t he f our Pv ,1 rs concludin•· '· hi..: _,[.;rc0r. cnt , ~.-hi.ch -"r e , therefore, 
J i s t i n[_,.ruishcd. from 1.1ur~ ~. her 0n t Governr.1 ·n ts. 

Th .rord "Silen"-t or y" s hould in :-.ccu -Mc · 
i n t he • hi t e p~p~r Cr • 6668 be throuc hout t he.: 
Jith ~ C" i t ".. l • 

1 t h thv t :~ t conbdn0 
III/l.1 1 t 

, 
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SECRET• III/14. 
3rd September 1945. 

:t]NI TED NATIONS WAR CRIMES CC>Jdt.IISSION. 

Report on the Measures Connected vii th the Trial of War 
Criminals in Czcchosloval:Ls. 

By Mr. E. SCHWELB, 

I. On the invitation of the Czechoslovak Minister of Justice and with 
the kind permission of the United Nations f Crboos 900l1lission, I 
travelled to Czechoslovakia by air on 24th !.ugust 1945 and returned to 
tlu,s· country by air on t he 1st Septe her 1945 • . I talce this opportunity 
of expressing nty gratitude for naking this journey possible to the 
Chai.man and the t'M::mbers of the United Nations War Crimes ColTl?l:ission. 
I should a;Lso like .to express. r.\Y th nks to His Majesty ·•s Air Atto.oh~ in 
Prn.guo· for granting me ·a high priority in arranging r.\Y flight back to 
this country. This priority m.1.s granted in vie·.-, of the· great inportanoe 
a ttributcd to the work 0£: the United Na tiol'UI ·: ar Crimes Conr.d.ssion. 

II. While the r.u:dn purpose of cy tr11vel Has to have consultations ·.-Ii th 
the competent Czochoslr 7alc o.~thorities on recent international evepts 
connected with. t~e prc~;_er.1 of •:1ar cr:i.r:dnal.o in general, I c.lso touk the 
ot,portuni ty of na.king cysclf acquainted y,i th the n<;as\lrcs taken so far 
by the Czechc3lovak legis l~tive , judicia l and executive authorities, 
vii th a vie ·1 to tackle the prqbl r:i of wu.r crir:d.nali ty. · 

I had .consultations · particularly ·,i th the Czechoslovak .Minister of 
· Justice, Dr. Str~skt, Yr.i.. th the Pernancnt Head of the Cz~choslovak 
Ministry of Justice, Mr. Koukal, and Ylith th off icial in charge of the 
prosecution of war crirnine.ls in the Lir.:'..stry of Jus tice, :ur. eerv!c5ek. 
I reported to the authorities r.1Cntioned above on the establishment of 
Anglo-American ti.Ii tary Goverl'lr.¥:)nt Courts in Gernney (Doc. C.132), on 
the Royal \ arrent n£".king Rcgul , tioru:; for th tria l of Ymr crir:rl.nals 
(Doc. C.131), on the provisions of the Potsdan Confe rence r el evant to 
the probl~o of ·;1ar crir.tlnals (Doc.C.141) and on the Four-Po,·rer-
Agreement dated 8th A \St 1945 (Cr:ld.6668). I subnitted to the 
i.,3 choslovak Mini::iter of ,Justice an anru.ysis of th p rovisions of the 
Four-Power-..Agrcerent (O:id. 6668) cxpr ssing qy personal·opinion that 
the a dher ence of the Czechos l ovak Repu~l ic to t his agreer.ent' ·;rould seeo 
to recow.1cnd i tsclf • 

III. The l egal bo.si's for tne prosecut·ion, trid and pwushmc~t of r,ar 
crir.tlnals d tr.'.litors in Czechosl ovo.kia are : 

( a) th vul i d provisions of Czechoslovak l a-.,, p ticularly 
the Gener 1 Crininhl Cock and t he Protection of the 
Rep~blic ct o 1923 ; 

(b) t-;;o nei7 enac tments nnd on 19th J une 1945, 

_( 1) t h Deer e r egarding the punishv~ nt of 
N:.:tzi crir.ri.n s, tr · t or s c.; d th ir a ickrs 
and ab -ttcrs, and r egarding Extraordinary 
Peopl s Courts ( No.16 of 19l1-5 ) cmd 

(2) th deer e r cgo.rdi 
( No.17 of 1945) . 

h Court of t he N tion 
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In the follovring paragraphs of this po.per those provisions of 
substa ntive and adjective le.rt which a.re of interest for the United 
No.tions 7ar Crimes Cor.ll~ssion and ·.·lhich .'.\re in close connection ·:d th 
the ~soussions of the Conr.d.ssion ·:11.ll be sl..lJ"."Eiarisod. 

IV. ( a) Section 2 of the Dcorco No.16 of 1945 n.okes it· a punishable 
off~nce to ha ve been at the tir.lc o ·ho cnhn.nccd dnngor of the Republic 
o. ncmb r of the follo:tj.ng orgnnisations: Die Schutzsto.ffcln dcr 
Nationalsozialistiscb.cn Duutschen Arbei ten>artoi ( s. s. ) , Frei·.-.-illigo 
Sohutzsto.ffeln (F.s.), Rodob+ana (Slovak f~soist organisation) or the 
Sznbadcsapatok (a Hungarian fascist organisation active during tho war 
in the Hungarian occupie d po.rt of Czcohoslovald.n), or of other, not 
enuncratod organisations of o. .e!l:dlar ldnd. },icmership of' those 
organisntions is punishable by hard lo.hour from 5 - 20 ycnrs, um.or 
aggrnvating oirournstnncce by ho.rd lo.bour from 20 yours to imprisonment 
for life. Herc, 'then, the eto.tutc has adopted the doctrine of the 
criminal r esponsibility of members of 11 assoc~ations de rnru.-f'aiteurs". 

The swnc principle appears also in Section J, sub-section 2, 
·.-,here o. person who, o.t the time of the cnho.nced drulger of the Republic, 
vms a functionary or cor.ir.nnder. in one of the following organisations,is 
punishable by hard l abour from 5 - 20 years The organisations are: 
The Nazi Party, the Sudotendeutsche '.Po.rtei ( the pnrty _ led by Hcnlein), 
Vlajlro., (o. Czechoslovak Quisling orgrutl.sation), Hlinkova Gorda (o. 
Slovak Militunt .,_uisling orgo.niso.tion ) . Herc it is not roornbership as 
such, tha t establishes the oriminnl lio.bility, but only functionaries 
or commanders in these orgahisntionn ..-11.11. be punished. . 

The "time · of th enhanced danger of the Republic"· is defined 
in Section 18 of the Decree a s the ti c bot·.-1Qcn 21st May 19J8 the time 
of the first Czechoslovak mobilisa tion o.gainst the threat of 6.cnn~.n in­
vasion, and a dny ·:,hich -.-.'ill be nppointcd by Government decree. 

(b) Sectio~ 6 of the Decree No.16 of 1945 r.tn.kcs the ordering of 
forced ln.bm-.r und tho taking po.rt in giving effect to such orders, a. 
criminnl offence. The punishceot is r.10rc severe if forced l abour ·.-ro.s 
connected ...-Ii. th dcport.'.l. tion abroad. 

' 
• 

( o) ~;0ction 7 of t he Decree No. 16 of 1945 nukes 1 t a criminal J 
offence, punishable by doa. th pr l essor penal tics, to have caused the loss 
of liberty or bodily hn.rT.1 in the inter sts of Gcrmncy or her allies. 
Under thC' ~·· .. 1,i,:;ss provis;i.on of sub-sl!ction 3 of Section 7 this npplie s 
a l so t o co.using such an effect by r.1e:nnn of a court decree or an o.dmini-
stra.tivc decision. In close connccti-on ·fi th this provision, is the 
provision of ~cction 11, ·,lhich provides so.notions on dcnunci~tions 
ffectcd in the interests of the cneIT\Y • If loss of lif wa.s the effect 

of such denuncintion, th death pe n:: 1 ty J'MY b imposed, othcr rri sc such 
denunciations .a r c punishable by hard l '\bour from 10 - 20 y ars, and under 

o..ggr vo.ting circumstances by life imprisonment. . · 

(d) Offences ego.inst property1 cloo.kod in the form of judicial or 
officia l acts , ~ also uninhnblc ~ S ctions 8 , d 9 of Decree 16 of 1945) 

( e ) Section 10 rqo.kes it punishcblc o f once to h ... vc o.bused, at the 
t ir.~ of the enho.nc~d d.o.nger of the Republic , thc .dur ·ss co.us d by 
ru:: tionul, poli tict.l or r acial persecution, in order t o e nrich oneself, 
to th detriment of the t a t c , c orpore\tion or a private· person. 
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(r) Sonc of the offences ar punishable cvon when cOCJr.littcd py a 
l'orcigmr abroad (S0ction 12) 

( g) About the pl ea of super.ior order, the Dccr9c 16 of 1945 
contains the follordng provision ( s ction 13, sub-section J)z Coercion 

··by superior order cannot be plelldcd by o. person \·,no voluntarily hnd 
becone a ner.ibcr of an or ganisation TThose 1.1enbcrs had tho duty to obey 
every ordw-, even crininal ones. 

(h) Co:...:.er.mation for acr.ic of the crincs r.¥)ntioncd in the Decree 
lc~ds also to the "loss of civil hono'-:'I'" by the prisoner. ( Sections 14 
e.nd 15). The loss of civil honow· has f ar-r aching consequences for 
tho person, e.g. loss of public officcs , •of pensions o.nc}allownnoos,0~ 
the f1 ~.nchisc,of tho capacity of being n functiordry of sar.ic associa­
tions, the loss of tho capncitY. of being the armer, publishcr' or editor 
of periodicals, tho loan of tho cnpncity of being active .in cducationnl 
or artistic institutions, the loss of capacity to exorcise a profession 
or to he a director or nanager of cor.iprurles or associations. 

The jurisdictio~ to try ~rincs i. ntioned in tho decree is vested: 

In) in tho ordinary courts of the land, · 
b) in ncvll.y created "cxtro.ordin._'U"Y people I s . courts", 
c) in the "Court of the Nation." (N:1rodn.! scud)· 

The 11 
.... xtraordinar,y People 's Courts" consist of one professional 

·judge and four jurors sitting togcth r. The procedure of an extraor­
dinary people 's court is r egula t ed by the general provisions applicable 
to cr.icrgency courts. The procedure is ora.1 .'.l.nd publi~ • . The prisoner 
has the right t o oppoint a coureel or to ask the court to appoint one 
for hin if he ·1~ poor. The Extraordinnry Pco:)l c 1s Court is bound by 
the -general .- ules of evidence applicable to criminal courts. The 
provisions of the Young Offenders ·.ct of 1931 arc expross].y r.cintnincd 
~n force , aiso in th co.so. of .rmr crir.tlnnls nnd traitors. ( Section 32, 
sub-section 2). The l c~ru. f orco of th9 decree islir.rl.ted to a period 
of one yco.r. (Section 33) , · 

VI. The Court ~f the Nation, inFiitut d by the D crce No.17 of 1945, is 
~ spcci~l court f or the trial of the Sta t e President of the so~c~lled 
Pro t ectora t e - in this rcc~oct the provision is obsolet e , Dr. Hacha 
h:iving died - .' '· p members of the so-called Prot ectorate Gov<. rnr.xmts and 
of sor.1c oth r l eading pcr sonali tics of t he occupo.tion period. Tho 
National Court acts 0i thcr ns a crfrtlnn.l court, in ·:.hich ce.se it applies 
t he pr~visions of the Decree 16 of 1945, sW"'.li:iariscd in the preceding 
pe.ragrnphs of this paper, or a s a Court of Honour. In the l nttcr case 
it deals \·Ji th the behaviour of per sons ·:;h o hove not C OT.11~ ttcd crir.u.nru. 
of fences , but :1ho did not, o.ft er 21s t r 1938, behave in such a vm.y as 
i s ncc t nnd prop r f or .a f aithful and brave Czcchoslov-~ citizen. If 
~ pe r son is found gu lty by t he Court of the N .tion a s n Court of Honour, 
h is deprived of the right t o vot e ond- t o be el ected a 1~er.ibcr of public 
rcpr cscnt.:-.tivc corpor tions, th right t o surnr.1on publ ic r.1cctings nnd to 

o.ttcnd t 1cm, t o be n member of polit icLl D.ssociations or or gani s tions 
d t o publ i sh , edit or contribut e t o, pc ,liticol !)..,riodiccls .:md ot h r 

political publications . 

VII. As t o .t he execution of t he c.bovc .entioned new pr ovisions, t h 
positi on ~ t t h tine of cy dcpo.rtur fro. Prn c ·;,as a s f ollo-;m: it 
i s int ended t o c s t abl i sh in t e hi s t oric pr ovinces of Bohemia :-..nd 
or avin- Sil~sill. 24 Extr aor dinary 'copl c ' s Courtv, 16 i n Boh mio. and 8 

-, 
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in foravi~-Silosia. The f ollmT.Lng Extro.ordinary People I s Courts ho.d 
o.lready been cst~blished by .31st ;,ucust 1945 : Prngue, C.Bud'5jovice, 
Hrndl,;c Kr~lov6, Kutru1 Hero., Pisek, Plzcii (Pi.ls n), Brno, llornvslc.."I. 
Ostro.vo., Trcb:[~, Uhersk6 Hrndi~t~. The follovri.ng t \7o c ourt_s h~d 
nlreo.dy conducted trio.ls prior to .31st nugust 1945: Brno and Uhcrakd 
Hrndi~t~. The esto.blishncnt of the .other c ourts i s , I wo.s told, o. 
rantter of n f e,., deys; the profcssic;mal ch, .. irncn c..nd tho jurors have 
either already been appointed or ~re their nppointr.1cnts icr:d.ncnt. 

Tho ~xtraordinnry People is Court in Brno hnd denl t rri. th 72 cases 
by 31st ,t.ugust 1945. It po.sscd five· dee.th scntcncca, · the other 
prisoners wore a.wnrdcd sentences .of ho.rd labour ro.neing froc trro years 
to life ir.iprisonr.);)nt. The r:tost frequent crinc so far dealt v:ith by the 
people's courts is the crir.ic of denunciation t o the occupation 
authorities • . The death sentences ho.ve only been po.ssed in such cases 
uhero the donuncio.tion he.d caused the death of CzechosloV<'-~ patriots. 

The trial.a before the Extra.ordiMry People 1s Court in Prague •;till, 
according t o the infornation given to nc , start on Wednesdey 5th ~ptec- , 
ber, 1945. ~ 

Thc:re ho.s, so far, been no tria l for n ·.-,ar crir.e in the rarrower • 
sense (violations of the la~s o~ custons of war.). 

The f orr.l3r Gernan Minister of Stat e , I<..nrl Herman Frank hns been 
ho.nded over t o the Czechoslov~: judicial autnorities by the .American 
r.dlito.ry authorities. He is no·,-, in the court .prison of the Crir.dnal 
Court in Pro.guc, the rmrrent f or his o.rrcst and for keeping hie under 
arrest until trinl having been made by the competent jdgc d 1inatruction 
of the Cri.r.rlnal Court 1.n Prague. All provisions of tho prison 
regulations mndc for tho be mfit of prisoners ore being applied ·to him. 
His trial ··till not 3tart before Octob r 194-5. 

I The first t_rio.1 conducted c cfor c the I:xtrc).orclin.:'Uj' People I s Court 
in Prague wo.s tha t aeni 1St Pr~fossor PFITZNER, a f orr.ier follower of 
Konrnd Hcnlcin who , durine the Ger t nn oceupu. tion, ho.cl been acting r:'llJ:/!Or 
of Pro.gue . He 1us condcr.m d t o death ~ d ho.nGed. (The T\ncs, 

·7th Scpt cr:iber, 1945.) · 
• 

• 
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lII/15. . 
10th September 1945. 

UNITED NATIONS ·WAR cru:MES COMMISSIW1 

By Mr. E1 Sohwelb1 

On 29th August, the Yugoslav ·National Office submitted to the 
Camdssion the charge No.1434 against 24 Italian Wf?X criminals 
accused of a large number of cOllr.lon war criloos, e •. g. trurder, massacres, 
systematic terrorism, putting hostages to death, etc. · 

Com.rd.ttee I a t its meeting, held on 5t:: September 1945, decided 
to put 20 out of the 24 accused persons on A. The oases of 4 of the 
24 accused: Bettini (No.6), Inchiostri ( 7), Ciubelli ·( 9) and 
Nicoletti (20), ~re adjourned and Cor.mittee I decided to put the 
question of law, relevant . to the casP, of these four persons, before 
the Legal Conr.d t tee ( III) . ' 

The four persons mentioned are accused of the war cri.De r.entioned 
in the list of vrar crimes amexed to Doc. c.1. para XII, "Attempts to 
Denationalise the Inhabitants of Occupied Territory. 11 

The following particulars arc stated in the Yugoslav charge No. 
1434 about the four persons: "Apart fron killing, deporting and . 
interning innocent persons, the Itali ans started n policy, on a vast 
scale, of d.enationo.lisation. As a part of such a policy, they 
started a system of "re-education" of Yugoslav children. · This re­
education consisted of forbidding children to use .the Serbo-Croat 
language, to s ing Yuzoslav .songs o.nd forcing thera to salute in a 
fascist v,ay, becOCle ~rnbers of the G.I.L. (Gioventu italiana dcl 
Littoria) and spend ·a certain ·ti.rn<, in camps for 11 education. 11 In all 
these actions air.led at the denationalisation of Yugoslav children, 
Dr, Binru:i. took a very active part. Ht! brought Italian teachers fra:i 
Italy and posted them a_ll over the province of ZADAR. .Amongst· those 
Italian teachers ·.· o insisted on the italin.nisation of Yugoslav 
children, BETTINI, Education Inspector ancl INCHIOSTRI, hcad-naster of a 
second.Ary sc]iool at SI:ffi:NIK took a proninont part. Dr. Tulio NICOLETTI 
Trustee fbr Education at SIBENIK, a.,~ Edoar_do CIDBELLI, Education 
Inspector at ZADAR, ,·,ere ~.lso pror.tlnently .. . ssociated y,i th this p(?licy. 
NICOIET'rI organised special courses for tco.chers to learn Italian o.nd 
Italian "me thods" and he threatened all those ,·.110 would not attend the 
courses. Dr. BDmA is nlso responsible for forbidding t he cdi tion of 
a?\Y newspaper pri nted in the Serbo-Croa t language, and for forcing 
Yugoslavs to hoist Italian flags."· It r.w be added that Prefetto 
Binna~ ·;mo is nentionod in the parngraph quoted, is accused ·of a great 
number of other or:in!s, the character of r,hich as war crimes is beyond 
doubt and he bas, the ref ore, been put on A. 

The opinion of Corrrni tt c I both on th principle to be applied in 
deciding the c asE of these four persons, and on the npplic~tion of 

this principle to tho p o.rticulor facts of the case, was divided. Soro 
rer.bers of Cor.r.:d. ttee I expressed doubt rm.ether ·;rhat these four persons 
vrere charged rd th, cons ti tutcd -;,or crimes. On . 1 ernbcr of Cor.mi ttec I 
pointed out that ther e must be ma.de n ·distinction betv1ecn violations 
of Internati onal lo.r, on the one hnnd and ·,mr crimes on the other. 
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0nly such nets should be treat ed as vro.r criacs s shocked tho conscience 
of hunani ty • ,_not}:lc r 1:-v:,aber, on the other hand, exproascd tho opinion 
tha.t, ns the Cott.iission hnd accepted the attcr.,pt to dcnationnlisc tho 
inha.bitruits of occupied territory a.s n rv'rlr er~ (Appendix to Doc.l. 
No. XII) it could not be denied th~t, in the present co.so, there ~-102, 

prina facie . evidcnc? of thi s crlne. 

IV. Without expressing nn opi.n.ion of qy o\m, I vonture to place bcf ore 
. Cor.mitteo III sone r.-1atc rial. r;hich i:iight be -considered relcv~pt for tho 
d cision of tho quc stion: .- . _ 

. ' 

V. In the ~c.· ort orrstb-cor.v.rl.ttcc, U3 a.doptcd a.t ~he .second unofficial 
r.1coting of the United Nations \far CriJJos Con:iission, hold on the 2nd 
Dcccr.ibcr 1943, (Doc c.1.) it v,as pointed out • in paragraph 6th, t "in 

the opinion of the sub-car.tl.ttcc it 7dll be better for the Ca:Dission 
not to attcr.1pt to dra.w ~ nny list of ·.-,o.r criJ.ies ·,,hi.ch ;,ill tie the 
hands of the Govcrnu:mts of the Uni tcd Nc.tions," but it was said in 
paro.graph 7 thn t II it ·:li.11 be convenient, both to the Cocl:li.ssi on o. nd to 
the National Offices ·.-,hi.ch ·:li.11 prepare the· i r,d.ividunl cases and 
trc.nsrnit then to the Cora:iission th -- t ther9 should be a working list, 
cnw:ierating the various boo.dings under which wnr crir.Y3A should be 

grouped." The sub-car:r.rl. ttcc r:,~nt on to rcc()f.lj:1cnc1 tho.t the list frBJ:1Cd 
by the Rosponsibilitics Cor.r.dssion of the 1919 Conference ·should be 
adopted by the COT.T.li.ssion as the ~-,orking list for the above purpose, 
(Paro.graph 9) In paragraph 10 of the report, it was pointed out that 
it would be necessary to add to thi3 list one or t-Ro items which scened 
to be inadequately covered by the lrutg\ll\ge employed in fror.ti.ng the list. 
Simultaneously it was said that it -:-1ould be necessary to disregard 
ccrto.in iteT.'ls - suoh n_s No.21 - c.s those r eferred to 1..ots which in tho 
present war the forcco of the United Nations have themselves be~n 
obliged to oocr.u.t. 

· According to para.graph 12 of the rc3>0rt, the advan,tage of \70rking, 
as far as .possible, on the bo.sis of the 1919 list is the t of tho present 
Axis p0\1cra, Itoly and Japan ·.-,crc parties to its preparation and, ao far 
o.s the aub-cor.v:d. ttce was aware, Gcrr.lal'\Y had never questioned the inclu­
sion of any partic;.~lar i t en in the list. FurtheXT.10rc it dir.d.nishes the 
risk of criticism on the ground that the United N ... t"ions are inventing 
nevi rmr cri.r.x::s after tho acts have been perpetra ted. It ~ be quoted 
in this connection thnt, at the rac tine of the 2nd Decer:ber 1943, Lord 
ATKIN considered the 1919 li~t of wc:r crinea to be too long; sOCle of 
the offences contained in it would , in his opinion, }:lave to be dropped. 
The Commission, hm1evcr, considered thnt for present purposes, no 
change should be ma.de in the l _ist. · 

From what lw.s been said so far, it follo·.-1s th-... t the adoption of the 
1919 list s t he ·,-:orking bnsis for the activities of this Cor.r.dssion, 
docs not constitute o. binding decision on what to c onsider o.nd wbat not 
t o consider a -..·ro:r crir,-x, , nn:1 that, ·therefore , this Cor.nittec and the 
Conr.rl.ssion, in deciding the present cc.se, mey proceed entirely unfettered 
by what was dare a t too raeeting of ·2nd Docm:i>er 1943. 

VI. The problcn r ais ed in this Cllse goes to the root, not only of the 
jurisdiction of the United N·.tions :·ar Crtr.ie s C011'li:ti.ssion, but of the 
fund.aracntal problems of dclin4ucncy in Int ernational Law in general. 
The notion of an Internati onal. Crinc or of a crime in Intorrutional Lo.w 
hns been controversia l for a v~cy l ong tine . It is interesting to 
note tha t it is particularly the Gorr.ian li tcrc..turc on the subject vmich 
holcls t hn t every contravention of International Lo.w amounts to a.n 
Int crn'\tional Crinc · not only acts "llhich o.re ohocking frof!I the noro.l. 

point of vie ·, arc: under this doctrine Into tional Crines, but nl 30 

• 
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cvccy brench of c ontract or :ierce1:xmt. This doctrine is particula rly 
upheld .by STRUPP in his book "Do.a volkcrrochtlichc Delikt, 1920". Ho 
says "VcSkcrrcchtlichoa Dolikt ist cine von einca Stnatc ausgebondc, 
die Rcchtc cincR andorcn Sta~t c s verlctzondc Hnndlung, die nur drum 
aut• staatlichco V rschuldon zurUckzuf'llhrcn• sein i:russ, wcnn cin stao.t­
lichcs Unterlnssc.n in Frn.r:c s t cht". This c\Jfini tion has not been 
accepted by other ·m t ors: F UCHILLE c1is ti11[,uishcs bctuoon "ddli ts 
interJ1£1.tionaux11 ~nd tho breach of contractiono.1 obligntions. RIVICR, 
Principcs du droit des gens, 1896, seys: "Tout a.etc qui violc W1 droit 
csscntic l est unc infrnction nu droit des eons, un crir:ic au ddlit . 
internationnl. 11 It is i nt ere s ting t o note tht>.t Rivior speaks of the 
violt.ti on of an epcontial rip)lt na ocrwtituting nn :l.ntern.'\tioml cr:lr.~. 

VII. It i8 subr.ti. ttc d that t he f act tha t acts constituting ·,/hat 
corresponds to civilian wrone s (torts) and breach of contra.ct rrerc , by 
,.,ritcrs on internntion..1 l .:i. ·, , rmt on the s~ footing as acts corres­
ponding t o crincs in 1:runicipc.l lai-, , 'i/aS f\."'..inly .due to the fa.ct tha t, 
until vecy r ec nt tif.lcs, only Sta t s ·,,ere considered to be subjects of 
Intcrn2.ti ono.l, law. This alleged n.:\ turc of the La,, of Ne.tions excluded 
the possibility of "punishing" o. eta.to for .-m intern· tional' delinquency 
and of considering the latte r in the light of a crif.lc and lod -.to the 

conclusion that the only lc9,alconsequcnce s of intcr111c~tional dolinqt\onoy 
wer e such as creat e rcpnrntion of the noral Md material \7I'ong done. 

The oqootion of acts morally s hocking Hith o.cts constituting T.lcroly 
contraventions of contractual oblications v,as due to the fact that even 
atrocious c~s l ed not to the punishu nt of the guilty individual, 
but only to a clair.1 a gainst the State for reparation and dano.ges. 

, 

At a stage in the development of Intcrnationnl la~ which has so 
fur culnimtcd in t he conclusion of the Four-Porter Agreement, dated 
8th ,.ugust 1945, a doctrire ·;;hich docs not distinguish between crinos 
in the sense of crir.u.nn..l. l a \7 and m r e civil n:r nclministrative wrongs 
must be oonoidercd obsolete in Internntion . ltm to the sru:1e extent as 
it has been ubLolete in the lilU.nicipal l ar1 of ci viliscd sta tcs for 
hundreds of ycnrs. At o. tine v.ticn Intermtional Lav assumes the 
responsibility for punishing i nt ernational crir:ie s, it is nece·ssroy to 
establish a dcliniit2.tion betv,een crimes in the. sense of c.rimina.l lo:a 
o.nc1 other illegal r.cts ·.-t11ich, ·; i thout oonsti tuting a criloo, arc raere 
contraventi ons of cus tor.lacy or c onvcntionnl Interna.tion Ix-.v,. 

VIII. It r.1clY eve n be thr t it is neccss, ry t o dra\7 this line of delimita -
tion bet necn puni ohabl e crir.1c s on t he one hnnd, c.nd ·:r~u t nny corre opond 
t o civil \7rongs and breach of contract on t l e other, strai ght nci;oss 
the f .:lc~s described in the list _np!)cnd.cd t o Doc. C. l. Profes sor H. 
LAUIT:RP,.CHT in hi s o.rticlc . "The La;,-, of No.tions and the -irni shment of 
Wor Crimes" (British Y ar Book of Int c~n.a tiom l Lav, , 1944-, page 58 and 
_following) h::..s hinted on this nccessi ty of clis ti~uishing b c t ...-1.0en 
viol ations of rul e: s f ·,w.rf,'.r c a.ncl wax crir.ies. He soys,· inter ru.ia; 

11 ±n particulE'.r: , docs every vipl ntion of .:.. rule of y;arf'are constitute 
o. wn.r crime? It r.i.ppears t m t, i n t hi s r.nttcr , t extbook ·;.Titers and, 

occasionally·, r.ti. l i t n.cy nanu:-.1s nnd offici2.l pro~ounc~ nts have erred 
on the s i de o-f , o :ipr ehcnsiv ·nese . They ....... kc no attc~?p t to distinguish 
b e t vmen viol ' '. d ons of rulco of ,; rfar nn 1 wr crir:lcs . The Cor.u:dssion 
on Respcnsibil itie s so t u by the nri s Confer oncc in 1919 included 
1.mdcr the list of chD.rges of VI~ crir.1Cs such acts as "usurp, tion of 
so er ci gnty during 1:ti.lita.ry occupa.ti n", "at t empt s to dcn.:.ti onc.lize 
th inhnbi t nts of occupi ed t e,rri t ory" , "confis co.t ion of pr operty", 

1l: ::mctlon of illcgi t ir.'.l.'.lt e or oxhor i t nt c ontributions and r eiuisi tions", 
11 Dcbasen nt of t he currencv · cl i ssue of spuri ous curre ncy", 11 :i.r.,position 
of collective pcncl tic s '' , a 11 want n cstruc tionof r ·l igi ous , c·1nri t 1 , 

duca tionoJ. d ,1is toric building rtl r. onu:. nt s ." In vi '\'/ of the 0 01:1-

pr hen. iv n oo of t his l is t it is in the na tur of ~n nnti-clir.ux t o 
not t ha t the nunber of er sons r,h sc c1 live . th Allied St a t c3 

_ I 
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eventually c1ern.nded W,:. inconsiderl'.ble. It is :-)03siblo that one .f the 
reasons for the f .ilure:, to give effect to tho clecision to prosecute wo.r 

crir.tinc.ls after the first forld w.u-· \7.'.\S the extent of the list of 
offences ~s ndoptcd by the Confer ence end the o.bbcnce of~ distinction 

bet.men violc.tiono of intcrn...".tion..n.l l o.w DJ1C1 v10.r c~s in tho oore 
restricted sense of the t erm •••• 11 

11 It l:lUSt be o. matter.for ser ious consiclcr,, ti n ~o v{h t cxtcni an 
2.ttcr.Jpt to pcro.lise by or:inintl prosecution at the hand of the victorious 
belligerent all o.nd sundry breaches of the lo.w of ·war TlfW tend to blur 
the er.,pho.sis Y1h:lch r.rust be placed on the punishncnt of vmr cri.rxa proper 
in the lir.d ted sense of the tern. These r.1ey be t.cfined a s such 
offences ago.inst the l c:.1 of v.nr us ure crinirw.l in the ordinary and 
.'.'.Cceptccl s ·nsc of fwid..:'U:lcnta l rules of •;m.rfarc and of genoral principles 
of crir.u.Ml law by r eason of their heinousness , their brutality, their 

.ruthless disregard of the sanctity of hw:w.n life and pcrsone.lity, or 
their \·mnt ol) interfe r ence ni th rit;:;hts or property unrcl i\ted to reasombly 
conceived r equireronts of r:rl.litr,ry necessity. There is roor.1 for the 
vi01, th.'.\t tho punishnent of r:o.r crir.¥3s by the victorious belligenent 
ought t o be lir.dtcd t o offences of this nnturo - offences ,.,hich, on any 
r cl!.sonable nssur.tption r.iust be r cgc.rdcd o.s condemned by the car.non 
conscience of r.innkind •••• " 

11 The t ask of definine, from thin point of view, the scope of· 
violn t;i.one of tho lo.-ns of war Y1hioh ought to fall \7i. thin tho purvie\'/ of 
punishment by the victorious belliger ent is ono of considerable difficul tJ{ 
{~ seeningly ndninistrative act of "' politice.l n.'l. turc, like dcportc.tion or 
segregation of large s ections of the population of the occupied territory, 
nay, in its cff cts upon human life <-.nd in the cruelty of its execution, 
be indistinguishable fron the conuon cr:iI,1c of delib·orntc r.urder. But it 
is a to.sk \·mich ought t o be a.tt 1:1pted. The result of the differentiation 
thus established between the two c a t egories of violations of the l.nv, of 
·,,o.r would not ncccoaarily be to render im: une fron pwti.shncnt or fron the 
duty of coopons""tion the -less heinious I:lE'.nifestutions of la,7lessncss •••• 11 

11 Pillage , pl~cr .:md a rbitrary c.estruction of priv t and public 
property mcy , in t he ir e ffect s , b e no less cruc+ c.nd deserving of pwti.sh-
r.,cnt t h.:.n n.cts of p rs.on -~ violence . There a-w , in effect, be little • 
c.if fer nee between executing a p c.. r son a nd conderaning him too. slou death 
of starva tion and cxposur~ by depriving hin 9f shelter and means of 
sustenance. 11 

IX, It vdll be noted thnt · rofcasor Lo.uterpacht c oc s not purpcrt to ley 
dovm e xisting rule s of Intern" tionnl l o::: , On t m contrary , he pro '?&cs , 
as n rotter of policy , t o r e strict t he procedure p~lied to the punishncnt 
of •.-r.!r crire s , t o such nets a nd omis sionG as a r c not only illegal but, in 
c.clcli tion, shock the c onsciL:ncc of . nkind . I t is '- · r:iatte1· 1.eft t o the 
cli,scre t j nn of tho United Ne.ti on::i i n ,. ·rwr ~l : .n?. t n t ]10 Oov ,rr.r.:ents r .;})l'C­
sc.ntoc.:. en t C U:.1i t <.:<1.. N:\ti n:..: ~:.:-r Cri:-:c. 3 Ccr-.r.u. ~oi on in j l ,.rticul,'.r t0 ;•. 'lopt 
oi• t o r j c:c·~ Profv:::1 r L-.utcrr>,".cht•:~ '!!. ..;·,,, •:!hi.c .1 , , : h, s been ointed out, 
w, s l s o har d by Lor d ~ tld.n in Ikccr.'il:>e r 1943. 
. If Cor.mittc III should sec i t3 Ytcy t owo.r <l .:i.dopting ofes"or 

Lautcrpacht's distinction f or th ~urposos of the work of the United 
~Ltions ,r • .r Crinc s Cor.ir.dss ion, t further question would ari oc , viz, 
v,hcrc to dra-;-1 tho line a nd try to dis tingui ,·h t he roore contraventi on of 
rules of Intor rmtionnl l a·:, frm. ·;, ... r crines in t he nnrro·il r sense. The 
problem bccQl';'k) s nartieul l y acute in sue no.tt c r o e.s "µcb c.acroont of 
currency", ( so . Doc. I / 22 ) or 11 0.t t r.ipts t o dcnL.tion....lisc the opul£-.tion 11 

or "usurpc.tion of sovur ci enty". 

• 

' 
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X. It is subr.ii ttcd thnt the f olloY.ri.ng conoidcra.tio a ncul.d, perhnps, 
b e relevant r;hon dter:ipto c.rc r:iE'.do to distinguish ,,r:,.r cr:Lms proper fron 
r.tcrc contraventions of rules of Int ·rnntions lan. ( .) First it is 
necessary to e.scertnin vihcther the o.ct in ~ucstion constitutes, quite 
:--.part fror.1 o.11 considcrc\ti6ns of Intcrnc.tiorol lo.·• ancl lccitir.P.tc 
YIGI'forc, a. crhiinnl off enc • (b) If the qucstior, J_JUt under ( e. ) is 
t'.rumcred in the ncgutivc, the ca.sc i s nt M end. If it is ansrrorcd in 
the nffirtntive, t~e further question arises, viz, whether tm rules of 
Internntional law nfford to the perpetrator of the act L'3n\lJ'dty frot1 
his crir.u.nnl li~bili ty, e.g. ·;hc thcr the net be excused o.s nn o.ct of 
lut;i ti.i:iu tc wnrf'orc, or o.s an a.ct f nllinc ,·,i thin the losiful nuthori ty of 
. belligerent occupnnt. If the :ictivitics nre not covered by the rules 

of Inte rMtionnl l.'.l.\"I o.s to uarfa.rc or belligerent occupa tion, the co.so 
for the crir.linnl linbility ?f the perpetrator is no.de out, 

If, for instance, too o.uthoritics of the occupant illceally declare 
the annexa.tion of certain territory and the inhabitants of the occupied 
territory nre "irapritoned _or put to dea.th only because of their dis­
obedience to the constitutional situ:\ tion· brought ch out in this \1ay, we 
hi'.ve, v.pplying whnt hns been snid in the: proceeding parngrnph, to 
consider 71hcthc r the particular ir.lprisonncnt or shooting : s such 
oonntitutes an offence, irre spective of questions of Intcrnntional law. 
The a.newer to this question is obviously in the ~o.ff.4n,1e.tivc, the acts 
constitute ci thcr false imprisont1<.mt or hor.dcidc, ns the co.so n-,y be, 
We then proceed to oxor.rl.ne whether intcrnc.tional law o.ffords aey 
defence for this bcha.vio·· r of an accused person, And, finding that the 
illegal o.nncxntion is outside the l er.itin~te scope of tho activities 
of belligerent occupants, rre core necessarily to the conclusion thnt 
there is pri.mn facic evidence tha t a vro.r crime hns been oor.rd.tted. 

In the case; of 'h ttcr.1pts .. t nc.tion~.liso.tion11
, vre have to 

consider whether acts, such a o depriving Yueoslav children of tho 
possibility of being educated in the Scrbo-Cront language, or ·oonpclling 
Yugoslav children to receiv~ instruction only in a forcigh lo.nguo.ge, 
constitute crir:tl.nn.1 offences. The o.nsv,cr to this question will, in 
r. \Y Ol"i·nion, mo.inly depend on tm positive r:nmi.cipo.l -le.,1 o.pplionble to 
the case. There n.rc a great many r.iunicipo.l . lcgal orders which protect 
the populntion agcinst denationo.lisntion, inter clie, by declaring .:i.cts 
n.iming .1t such dena.tiono.lisntion crininnl offences. But even in such · 
lceo.l orders as do not contain spcci~l crimiMl sanctions ng~inst acts 
of dcn~tionaliso.tion; s uch activities vtill more ofte n than not be crimi­
nnl under gcncro.l provisiono prohibiting and punishing viol me; 
blackmail, n0nr..'\Ces, o.nd sir.dlar o~fcnces. 

It is ~ubr.ti. ttcd that co.ch ca.Ge will ho.vc to be judged on its orm 
r.i rits. Tho 11 den(l. ti on J.isl'. tion11 T.k'\Y PO ithor eff ected or accor.tpanicd 
by nets on the art of the occupyine o.u thori ties, v1hich arc crir.tlnnl 
per so . Th.ere rney, on "the othC; r hnnd, cxis t circumstr,.nccs yJhich do 
not l e t the activities uppear crimino.l, though the;y, no doubt, are 
illegal. llII. exanplc of the l a tter type of "attcnpts a t dene.tion.'\lisa­
tion r.1a.y exis t ·.1hcre the occupc.tion uthori tics do not close the 
existing schools and do not pr e, nt parento fror.1 s ending their children 
t o then ·ith r by actual viol enc , or by thrent, but ·.rhcre they try to 
bribe pc.rents into sending childr n t o schools instituted by the 
occupant by offeri r; Vll.I'ious advo.nte. e ~, like be t ter school nco.ls, 
clothing, e tc. 

XI. In the pr :-;ent c o.sc.: it :1o;il.cl seer.i necessary to a sk t h Yugoslav 
National Office f r nr t1 'r particulnrs b9t h with rcgnrd to the actun l 
~cts o.nd with r ecnr r' to the 1:1 nicipnl l o.w t o be D.ppli cl. . The r esult 
\/i ll pr obably be t hat a t l eas t ccr t nin acts of dcnati l isa t ion of 
i nh bi t ants of occupi ed t crri t ory 0 01. i ttcc:. by sone of the o.ccused, 

constitut ~- crini l f fc:ncc . Thi s bei so , t he second ~uc stion 
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o.riscs ·.:ho th r the cr.ir.dn..'\l.i ty is cnnccllcc.l by _ rovisions of 
Intcrn.:'.tion..'\ ll\V. This question nr·t obviously b e nrumcrocl in the 
ncc;ativc, becnuse the Hague Rcg ... u.ctions definitely forbi such 
interference on the p".rt of th occupant. · 

It is the QUty of belligerent ocoupo.nts to respect, unless obsolutely 
prevented, the lnws in force in the coW1tr,· (Art. 43 of the Hague 
Regulations). Inter io. fu:.ily honour nnd rights and individual lite 

· rust be respected Art, 46) . The right of n child to bo eduoo.tod in his 
O\m no.tivc language folls certa.inl.y ··Ji thin tho rights protected by 
1\rticlo 4-6 ("individual life"). Under Art,56, tho proporey of' 
institutions dcdicc.ted to oducntion is privilc13cd. · If tho Haeuc 
Reeu].ntions aff ord particular protection to school buildiMs 1 it is 
certninlj not too nu.ch to sey that they thereby r-.1.so icpl.y protection 
for ·,he. t is going to be done -;,i thin those protected buildings. It 
would ocrtuinly bo o. r.dstakcn interprctntion of the Ha.guc Regulations 
to suppose thnt while the use of YtIBoslav school )>uildings for 
Yueoslav children is safe-sunrdcd it should be left to the unfettered 
discretion of' the occupant to replace Yugoslav cdoontion by Italie.n 
.ecluco. tion. · · 

It is the rationale of i.rt. 56 to protect spiri tunl values. .~ 
in order to o.fford this protection to spiri tu.".l. vo.1.ues th provision 
y.irotects the property of institutions dedicated to public ·:rorship, 
charity, cduc:!.tion, sciCncE: r.nd art c.s n nco.ns to a ce_rtvin end, to 
make public worship, charity, c ducntion, science and ['.rt possible even 
under belligerent occupation. If the bolligercnt occupant rust not 
confiscate, seiB) destroy, or vn. lfully c:L.~e the property of 
educationnl insti!utions, he is tro less entitled to interfere ~ith the 
spiritual nntl intcllcctunl life of the schools, the only possible 
legitimate exception being considerations of the safety of the occupying 
forces .• 

XII. 'IYha. t has be en said so far concerns the problem as a • eencrnl 
proposition only. It is n different queotion to decide to vlh t extent 
there is in the charge No. 14~ n prirna facic co.so against the f our 
persons ,7hosc listing is proposed by the Yugoslav Na tional Office. 

In the ci:.sc of Nicoletti (No.20) ·:,ho is described as Educational 
Trustee, it ap ?ca.rs that he Yro.a a kind of Cor:r.iissioner in chargeof the 
adr.tlnistrntion ~.nd Italianiso.tion of the schools in the district. In 
his case it seems to be ~onceivnblc to f a sten u on him the individual 
r csponsibili ty · f or the v,hol u It u.io.nisation sahcre. The case of the 

three other pr raons ·,7ho ·,wre nninly . teo.chi ng personne 1, seer.ts prina 
fncie to be different. 

• 
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III/16 . 
2 d ~cpte~bcr 1945. 

mg:TED ?jATIONS 

CO I TTEE I II , 

Report on th oslovak C sc No . 2G ( Scpp Die tz ) r e f e r e to Committee III. 

tru-y 

On t 22nd ·e runry 1944, he- Czcc! o .Jl ovak .fo.tionnl Offic r esented 
t o t 1c Co . , i s~i n a ch ee a o.in3t Ccpp Die tz , S- tandart nf'ue r er and 
C. O. of the 52nd ·s Banner , r ems on the Dan be , Au t ria , 

I n tri ... charge , Sepy Diet a ccused of havin~ , at th bc -i nnin of 
ch 1939 , invaded v.i th a cr ou s e l ected • S. me n , Cze choslovak t erri -

t ory from ustria a nd havi r: , in oravian t o·;m of J i hlava , r ovoked 
cl she G ·;,i th me b r of the Gzecho l ova St, t c police a nd ·:,i h he local 
Czech opula tion. _._, ing the c clashe O , Czech - _ oplc s r,ell a. . 1er.1bers 
of the CE choslovak St a c pr-lice ·,er e · sacred nnd a nw:tb r o per sons ·.-,ere 
killed and seriou ly ·:rounded , It ·:,as fur he r sta t ed i n the "Particulars 
of J lle ed Crime " th t s hor ly cf or c 15th ,·urc,1 1939 , arr.ied r · ds n 
C -Chosl ova k t cr :r.i tory ,·,e r , natl by Ge rr.1a n SS f recs . 1•·10 pur!.)O"G of t '1e se 
r .... i s was t o rovok la she ,:ri. t the Cz3c h o" l vok P. p..ilu ::i n and ·:ti th he 

z ·c hosl vuk polic e or nan s . T c ::; i stanc s \"iCr c ·::c lc e to ti c Ge.man 
pr o 1:,nnda service: i n ·;,h e in t hey na d to be r:ianuf c t ure d . 

Co ... i tt c I decided on 1 ch 1941;. to ::)Ut the accused on lis t B 2. 
On 19th Sc t c .. 1b t=r 19 , I e ca s e ; ac .in c onc-i cr e:d y Cor.u, · ttcc I en d 
it --m.::; decided t o l 'av cu. e d f or the.: pr se t on Ir.i.st B. 

In Sc t er.1bcr , 1945 , th~ zeoho<1lov,".k Nc,tiona.1 Office pr e nte,d e 
add ndur. to the: origina l c a r ...-c , oint · ;-~i::; out th,.t h ririnci l e al 
nh:i.c h Cor.,ni ttce I act" have been r .. od i f' i c.:d , Th r e f or e , t he.: rec ns · dcra t ion 
of thi s Cc.s ,.·,as pr o_ os0d . The o.d c nC: ur. r c f e.rs a d c l a tion by the 
Presi dent of the Czec hos l ovak Re u lie t the 0f fcct h t Czecho 1 vakia 
consi der ed her self in "' s a ic. G...rr.10.ny "'i1 c e, 0r.1 e r 19 38 . 
For tbi rc o. .. on , tie off r·nc c 3 ·.ri th ·::.! ic· Sc:) i c tz i s c .ar gcd are cmcd 
t o be war crin s . c.: addendUJ':l oc s on to c i t c ticlc 6 ( .... ) a nd ( c) of 
he Chart er of t he Int cr na i onal I."ilit <> y ' ribunal, ·, ich , ing t o the 

::;ubTJi ssion , r.1akcs i t quite clc n t ::-. of fences of this ch 11 ·.-ri thin 
th · cope of he r e tribut · c o. i on of the Uni cd J n -~,... 
·,-;(Jr crir.tinals a.re t o b e . u i .., cd for s ch f fc 
p unish " U ordina ·., crir,in.:u. o. ~ •.-;c:11 . 

Com. · ttc0 I c onddcr e: t i s chnre i its 1. ·e ti : of 12th cp mbcr 
1945 a t decided to adjourn it f or f '1" ·h r c cn i de:ra t i on un il 19th St;p 'mb cr 
1945 . 

Fr or.i he e nclos ed .:1in t s r,f 

( 0 • 31 , pages 2 .::.nd 3) it --rlll be, sc.cn ht; or i · on 
Cammi ttec I on t his c Gv ·:;a di · c cd and t'., i ·;; s dee: c 
~uc t ion t o Con:.!i tt 0 III. 

1 Enclosur . 

er t e 
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III/17. 
24th Septcr.bor 19451 

UNITED NATI ONS i!A CRI ,!ES C01 USSION. 

III on the Crir,rin~ity of "Atkr.1~ t s t o 
nts of Oc cupi ed T r ri t ory." 

By t he Secre tary to Cor.JJi t tcc III . 

Not e : The follo·:ring drn.ft is bused n the; vi c·,rs c.>..1>r ssed by nenb ers 
of Conr.ti. t tce III i n r::cc tinr_/' he l d on 11th u nd 19th •>ep ter.ibcr 194-5. I an 
al s o ind bt d t o cy collcagu , Dr . Litre ki f or 1)l aci ng c.t cy di sposal u 
l i s t of nc i viti e s nhich c a n be cl scribed a s n t enp ts t o denationnlisc . 

The Chnirnan of r. •. · ttce I II , Dr . Eccr , ns o.p_ r oved th· draft. 

I, In connection wi th the Yu -.o"l av charge o , 14.34 , a ccusing , inter o.lio. 
+ Ital i a ns of th ·.·ar crir.1 of " ttcr.!l) ts to Dcmtio'naline the I nhabitants 
of Occ upi ed Terri t ory 11 

, Co-,u.ti. t ee III 
4 

·.ms 2..skc for its le a l opinion on 
the que s tion v.•tuther, f'..nd in nhich c i r c1.n t a nccn , cts of de na t i onal i sa-
tion .'.lr-= ·; r c r ine s e_ L'l tl c i r 9<.: e trators ,. cr:u d.n ls. 

I I . Atte.pts t o dcno.tionc isc t E: inhab i t nts of occu i cd t erritory 
have bee n c l, s i f i cd ,'ls ·rar aril. s by t c R ::2onsibili t i 1:: s Cor.n i ssi on of 
the Pnris Peac e Conf e r ence of 1919 . In o.c ce,_.,p ting c 1919 l i " t as a 
·:.ror ki ng ba s i s for its activi ticn , th Uni t ed l·la ti ons ii'e.r Orine s Comi ssi on, 
i n i t s r esoluti on ... dop-'-e d on th . 2nd ccc 1bc:r 1943 ( Doc,c. 1.) Las also 
f or eseen t hi. t · _ c of activi ty < s a c ri :ri.n._ 1 of fe nce , In tho vi r of 

Co.lf."littee I II , b ot h ·he pr opose. s of t h ~ ~non~dbillt i e s C ·.r.~i sion of 
19 9, c1.na. t hf.' rcpor etOT)ted by thi . Cc .. : . i 0 s i o· i ·1 1943, ·;11;r e net ::1er c 

accidents. The c.ctivitic.:~ usun ly cl,.s :::cd under t i ,. . eadin£; are , i n 
h e; opinion of Car. 1i tte I L : , seri us off ' nces ca:.;u · n ::1 t h . l i b erty ~nd 
i gni ty . 

III. Under tradi t i ono.l In r at.:. n".l 10:,1, n di i i ncti on ho.s been T.\ade 
be ti:reen ne t .,. c ons i t u t ing r:ier c ontr vc..ntions of intcrnation 1 a;_;rccnents 
o.nd ets cor r e spondi nr, o ·.-, a t i:::; U"Uully c1escr-i ns "ci vilian v:r on s" 
or " tor ts" on t h e one hen· , .:: nd of fe nces c r r ~~~)ondinc o cril.c s i n 
. unic i t•.l l o.H rrhich .. let be r cg ... :rdc d o.s conde :mcu. y the c o . on c onscie nce 
f :· ankind and c c:.11 f or in ivi du _l uni ·hnc. nt of the , ctr ;,.tors , on the 

other . 

DI , A i.... Qta c in t e deve l o . cnt o Intcrne.tional 1 ·;, ,"I · ch ha..: so far 

v. 

cub.rinatc in th co .clu~i on of tl e l"our 'o·:: r r ' C:•. nt dat ed th ugust 
1945 , nhcrc t o princi pl e of · ndivi ·u::-.1 cri:: · .l r c "pons i i.l i ty ha~ been 
unonbi[,ruously f or . ula t cd , tho doctrine ·;1hich doc ' not di tin i h bet\"1 on 
crm s in he sense of cri.J:ri.na l l a·:1 • nd :-.l ·r e c ivil or "" . ini _, r o. ti v 

·. :rongs , nu., t he c on i de cd , s ob :::olc t c..: in Intc::rm .. ·i onal l o::r t o the sruilc 
extent as it ho.s be •n ob sol ete in the r. unicipoJ. l o.·;, of civilis d statc s 
f or hundr ds of y ar , · 

In vie,·, of C . u ·t c I I, it i , t i1L.r1.; f or 0 , n cc s ary ·o drnxr 
" line de ir.ri t ntion b e t ·,e n . r e c ont ro.ve,n i on~ of a r e1;n<:n t,.. a s 
acts corr sp~ndinf ·-:, civi l ·;rro ' (~ l.'e,nch o ' ontr.1ct , • .m1 off nc -:; 
f or •;r ich indi vidu, .l p iU. shr. e:nt to be: ·,,ardc; • 

Co; i ttco I II .... gr o<:!s ·;,i 'c 
ori ty on In L. r na t i nr 1 l c:.r , (Lau t o.cht ), t o 

ould CJ punished "UC offonc e" ~ re.in:, 
in tho ordin y cccptcc1 sence or fL• n 

~~---~----1~, by r u~ o 

y a. di 
c ef f cct s Y/0.r 
c rn~. i c-nnl l o.,; s ar 

.. 1 rule s o ;r f o.ru 
of t h i r i nou n s , 
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their brutality, their ruthless diaregord of th so.nctity of hur.lll11 life 
and pcrsonali ty, or ~cir ·.-,an ton intorfcr nee , r.i th rights or property 
unrel a t ed to r ensoi ably conce~ ved r quircr.1cnts of 1nli tary neccssi ty. 

VJ Under denntic,nnlisation in the s c.nso of a crilnnnl .. policy, Cor.u:tl ttee 
III understands the policy of .a belliger ent occupant nimine o.t the trnns­
fon:.?.tion of th inhab itnnts of th occupi ed t erritory into r.10rfu~rs of the 
occupying nn.tion by usi11c the de fucto po·;1er vticlcl.cd by the occupant. 
FX£Wple s of the nJplicati on of such crir.linal policy arc: · closing of 
universities , secondary v.r.d other schools of th~ occupied t errit ory 

• 
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and/or their supersession by educntionnl institutions of the occupying 
nc.tion and l a n&ungc ; cor1 ulsory ec~ucati on in the l nngua.,.,e of the occupnnt; 
the bn.n on the using of th nL_.tional lanp;uo.e0 in 3chools, structs and 
public places; the depor tation of chi ldren t o the en cy country for the 
purpose of educating then in tho l angun~c ._.ncl t ho spiritual 0.t r.1osphor e of 
the occupant; the ban on the nutionnl Pres s nd on the :)rinti~ l'.nd 
di stribution of books in the lc.neun --e; _ of th9 occupi ed r ci:;i'On; interference 
,·lith r eli~i ous s ervices; r enoval of nati onal syrbols nnd nnnes , c . [h 
chru12ing the Chris tian nd surn.'.'.1es of inhabitants, changing geogr aphical · t 
nanes of isl ands , rivers, privinces , t o•;ms , villo.~cs , h·rbour~, streets, 
and squnres; uttcnpts to disintegr ate a rution by a.busing r eeionnl 
diff r enc es and peculiarities and c rcnting nrtificio.1 mnoritics ; 
c onpulsory or nutor-iatic &ro.nting of the citizenship of the occupying 
Power; interference: ·,Ii th the r.1c thods of education; :i.r.lposing the dut:, cf 
SWt:)aring the oath of nllcc3i ancc t the: oceupo.nt; cor.1pulsion to j:)in 
or nnisutions and associa tions of the occupying Power. Den tiono.lisation 
in the Yridcr· sense ·,oul c1 a l so con )rise such activi tics as the extermina­
tion of t he intellec t ual clo.ss , t o.king people fror. the professions and 
sending then t o unskilled lnboun and thc' colonis o.tion of the occupied 
t erritory by nati ono.ls of the occu a.nt. 

Mru-zy of the activi t i cs r.1 ·ntioncd he r e .;,ill , of course , f ~ll ru.so 
under othe:r heaclin.,s of the li st of ·,-gJI crir.ics, e . g. systerotip tcrroi:-iST:1, 
deportation of ci v-llic.ns, ·usurpl'.t i on of sover ci c nty during □ili to.ry 

occupati on, and others. 

VII. In the view of Cor:ir.dttee III, the. crir.ti.nality' of such activitie s a s 
e nuncr o. t cd in the pr oceeding o.r o.e r o.ph is bnsed on the encr o.l principles 
of cri,.un~1 law accept d by all civilis d r.1cmbers of the c orr.n.mi ty of 
nati om , whi ch ull, in one fom or the other, p1 . .:no.lise the illego.l 
appl i cation of f orce f ror.1 psychol oeical cor.1 ul s i on t o phys ical vJolcnce 
in pr ohibi ting such offe nc es a s blackr.util , ne nuccs , viol onco , e tc. The 

cner a l r ovisi n· n hibi t i n[~ f l se i . - ri ~ow.cnt , the infliction of 
cricvous b ocl · 1y ha rr.1 , o.ncl hol,licidc , o.r 0 , o course: , , pplica.bl e ·;mere 
quasi-pennl sanctions nrc &ppli~d by the oooupnnt to illlulbitants who 
~sobey the denati onclising activitie s of the occupyine Power. In 

ddi tion, a gr eat □any .itmicipal lcr_;al or ders pr ot ct the populnti on 
~30.ins t c.lcn1:-. ti no.li ' c. tion by sp ci o.l provisi ons dcclru-ing nQts uiming 
u.t such den, tion lis·, ti on t o be criminnl ·offences . 

VIII. The customc.ry and conventi onal pr ovisions of Internution lav, not only 
d0 not l e alise clc.:no.tionr.li .tion of the inh i t ~• nts by · j?plying the 
forc e vested in th occu yi r· Power , ut in h light of th<; sc r evisions, 
their illc-·o.l ch nctcr str..n s ut even nor · cl ·urly. It is the duty of 
bellieercnt occu ants t o r ·spect , unle ss absolutely r cvent ed , the l aws i n 

f orce in the country (Art . 43 of the Ho.gue gul .tions). Inter ul i a , 
family honour and ri hts and indiviclun.l life J,U5t c r esp cted (Art.46). . 
The right of o. child t o b o uc ::i. t.ed in · s om n..-:i. tive 1 .. nr,c , the ri~ht 
of .to.n t o retain his own Christi£. -mcl surru: , t he ri , t t ) use one s 
own lunr- uo..ge , f'\11 certainly ·,•ri thin th1.: rit;ht r ot octed by Art , 46 
('lnclivi c 1.l Life . 11

) ; rticlc; 56 o the r·uc :ul r. tions pr o t ects the 
propcrt , .i!::1£r lio, of i ns ti tu i ons decJ ic ··d o -.ublic ·; or shi )1 ch .ri ty , 
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cuc ~.t i on, sci-:ncc ,'"'n' ~. r , !1Jnt :1r ic . : mne:nts ,:m ·.10~ s f ~- i cncc · .:md 
['.It . I i:::: t .· , tionc.lc of - - t . 56 tc ~ro •ct s:)iri tu, .l In 

m'f. r c~in.~; ~J-r c' .. ..:c~~ . o scl ool bl~ilr: i n~·s , - he rk.;u • coll'"'. ions 
i~.-~zy he t .c ti. m ,-,f ·;111 -. i:: ~·oi , . t0 c done rri t hin t he e ~ rotcc t 
buildi n; • ~ 1' ccr \i i n int - J ~otnti r o t c 

,•.p.1 R :·d,- tions to su:. O' ._, t: ~.t ·,;; .il · l -.. uo f sc'.10 1 h.il c1.in;;;s for 
c ,: 'J.'.ccn cf t ' (; i· o.bit •. nts o-!: cc i.:)i..Jc;. t crrit r: ..:. s -·nfc: ·_,1r.rci.0 , it 
"' O\:l d be.: l cf tn occ:::x,;1t t r -:::,1,.cc 
· ' C c xi s ti r: choo:1in{~. If t; (, 

c c ~x·.nt ;·.1Us t n t c -, ·,f Ls c r.tc , oe i z , c'_c[! r v or ,rilf t:.lly 
~. O s. } .: the :)r •")crty of otluci tion, .... l ··1c: :·c i c. nti "ic i ncti t ut i on , 1 c is 
the l e~ nti t kc."!. t o c,,:Jl ' f or c e. i n i ·1t.., v·inr ·;;ith th v)irii:uc'.l 
.,1cl int l l ec tu-.1 life o such iw; ·:i. tutions , t l o onl ." ~oc- ·iblc l ,Yi ti:.1r.tc 

cxcc~) tion c in[' c ons L.c r £'.t i s cf t:1c s ,'"'.fcty of occt,r;':> 1 i ng f orce . 

r:c , The qucntion of t c cri ::dnr.l lir.bili y or )nrt ·c :.l ".r individunls 
c :> C-:. ·. ti th tn in,r_; ~)c.rt in s ue 1 cr:i.J:ri.m.l ~)olicy f l1 n. . ti n lis-1.t i on 
:!us t , of co 1·sc , be c.0ci cc: in c,.c; in i ic:tF.l C,l , c on i ~ mm ;.i r i t s . 

/ 
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III/17 ( 1) 
27th 'cptc:nbcr 1945. 

CRI ,iES 

Drru t port of Co .. i tt c III on Crinina li ty of A ttcr.1p ts to D n...--. ti on­
ali e the Inhabito.nt of Occupic Territory , 

(Para r o.phs I, III , IV, V and VI of Doc,III/17 r cdru:f't ·d according to 
the discu sion held on 25th Sep cr.iber 191+ .) 

By III . 

Paragrnoh I , 

I 
In amnne c tion ··,it gc 0 , 11,..34 , o.ceudng, inter alia

1 
f .mr Itali a ns of' the ·1;;~r cri r.1 of "ntt -.: -pts t o dcm:,tionalis · th inhabit3l'lts 
o occupi ed t crri tory", doubt os in Co. :.i ttec I ·;;ht:thc r or not to lis t the 
f our p~ sons as ·.-:~r crin i n.:i.1.-. , Cor, .1itt c I ther efore: decided t o ut the 

u , tion b •for e; Co;::.1i ttec III a n 1 t o c. c1 journ th, 'c e. .:;c as f a r a s these four 
, ·.ccu -<l \. ~r · C ' nccrncd, 

o Change ( sec Doc. III/ 1 7,) 

c.ra_gr aph I II . 

Un er tradi tion::l I ntern~tional le:: , no distinction hc..s bee n r:w.dc 
t·,,c(.;n acts const i tu.t i ng 1:1-.,rc oontro.vcnti ns of interna ti onal agr eements 

nd acts cor sponclinr, t o ,·,h "" t is u unlly described s "civilian 71.t'ongs'· or 
11
torts

11 
on t e nc h. nd , a nd offence cor ponding t cri . •s in national 

(i· nicipc.1) l :i:,·, ··:hieh i.iu t c r ardcd :. "' condo .m d by the c o, r.1on con cience 
of ; ?Unkind .. ~d cdl for individua l unishr, c:nt of t i .c pcrpctr o. tors , on the other. 

Pn.ro.gr'- ph TV. 

At .1. s t e.gc i n he v l opi:k.- nt of Intc r na tiono.l 12.~·, ·.:hen the pr i ncipl of 
in ·· vidna l r csponsibili t is e ncr a lly r co._,n · s od , a doctrine \';' ich does not 
ili. tin i sh be t ·,1ccn er· ,:: s i n the "en c of crinine.l l a-:; , :.. cl ncr.:: civil or 

trativc r,rong , ; rus t bu c on si dc., r cd .'.'.s obsol e t e in Intcrn..:.tion 1 l e:.-, 
to t he s ... , c xtcnt tha t ·t has c:cn o ol c t c in the unicipal 1 w of civilise d 

t utcs for undre ds of year· • 

In t h.:; vie·:, of Con i t t c III , it i'· , the r efor , nec0 sar y to dra .1 a 
line of d l:i.mi t e.tion b ·t ,. c.:c n ·?ere contrnvcnt.ions of agr ee , nto o.s a cts 
corre sponding t o civi l ·,, ron s ::i.n br 1.;;ach of cont act, u1 off ence" for ·:rhich 
indi vidu .... l uni r;J . cnt is to be :..v" ~dcc1. 

Cor.!r.1i t c. III i of ho opi i on t hn.t s ue of "cncc s o.gninst Interna tional 
l · ·.-, ... :.i D. o cr:iJ:,in:.l in t c r e · 1 ry nc c ~ptcd s en ·e of funclc.-1.r.1 :ijta l ntlcs of 
·,:<...r arc ancl of the ge ne r a l · r· ncip l c of crin inal l · ·, 

1 
y r ea on 0" the ir 

11(., ino 1.:m S" , t '1t-ir bn,tnli ty , t '1cir ruthless dis e;g<.rc'l of t c: so.nc t i ty of 
'1 u,,'tn life ;:i. .ic pe r sonc,l i ty or thci ·.-,, ntun i nt l,;rfc r cncc ·;i th r ights or 
pr . erty unrc l a t d to oni.;.bl· conce ive r c~uir cncnts of r.ri.li tru r necessity, 
_, ould be pun· r1hc crir. os . 
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Paro..cn-o.Ph VI, 
L ; 

Under demtioruilisntion in- the scnoc of a criro.re.l ·policy, Co-.1i1ittco III 
understands the policy of o.n occup~.nt aining c.t depriving the inhc.bi tLU1ts of 
the occupied territory of their mtional che r nctcristico or trnnsfoITling the 
ethnological churnctcr of the region, particulnrly by ncans of: 

cloning tho univcrsiti ::;, secondn.ry ::nd other schools of the occupied t erritory 
::-nil/or th ir su_ e· ce s sion by cclucntional inntitutca of the occupying 
nntion o.n fo.nguc.ge; intcrf renco :d.th the nc thodn of education; 
conpulsory cduc-'.'.tion in the lc.~ o.g of the occupunt; 

the; de~orto.tion o~ childr n t o the occupying cot.1.ntr,J for th pt,i..rposc of 
educ· ting the. in the language and the spiri tuo.l .. t:1osphcrc of the 
occup-. nt; 

the bD-n on the using of th nutiono.l l nnguc:.gc in schoolo, ntrcets and public 
pl aces; 

thc- bl'.n on the nc.t i onnl press and on th printing o.nd distributing of books 
• in the l angu,.'\ge of the occupied region; 

th0 rcuoval of no.tional SYi~tbols nnd n..mcs, both pcrson11l nnd gcogrD.phicnl; 
interference v.ri. th r eligious services :is fe.r -,s they hn.vc o. national pcculinr:i. ty; 

nttenpt s t o di s integ;_~nt c th n~ tion by abusing r egiol'l[,l diffcrcooc s a nd 
peculi~itics ~nd creating artificinl r:d.~oritics, 

Denationalisa tion in 1:he '7:i.dcr sense r101.u.
0

cl nlso conprisc . such activities 
us: 

t he c:;.;:terr.tlna tion of the intellectuo.l clo.ss , tr-.king people fron tho . 
professions und s _ nding th~;- ·to unskillud l nbour; 

conpulsory or auto '.'la.tic gr .:u1ting of the ci tizcnshiP. of the occupying Power; 

inposing the duty of svre~ing the• oath of nllcgit;ncc to the occupant; 

the introd~tction of the 0.cmnistr tivc 0.n j udicfo.l systen of the occupying 
Por1Cr, th i npctsi tion of :j.tts f inancia l, 0cononic and 1 -bour adninistra­
tion, the occ 1pation of a.dr.u.nistro.tivc offices by nQtionals of the 
occupying Po\-rer: · 

cor.,pulsion to join or gDni ntions : ·.nd a s "'ocia tions of .the occupying ower; 
colonisa tion of the occupied territory by n~tio:1nls of the occupG.nt, 

CXJ?loi t ution ... nd pillo.gc of econo.:tic r e oourccs , confiscation of economic 
entcrpri'ses , permeation of the cconor.rlc life · through tho occupying Stato 
or individuru.s of the n~tiomlity of the occupnnt. 

Many of• tht.:: activities r.1 nti_oned her e Yrill, of course , fal l ulso under 
o th ·r hvadings of the li!lt of ·;,a:r crin s, .:; .g. syste:r.iatic tcrrord.sr.1, deporta.­
tion of civiliruis , usurpati on of sovcre±gnty during nilitary occupation, 
pillage , cor£iscation of property , nnd others. 

Paro.graphs VII I VIII nnd IX. 

Se:c Doc. III/17 • 
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III/1.8. 
28th Sept r.ibcr 1945, 

IBTITED N ~TIONS '"{ ~ CRU!ES car .. I SSION. 

COMMITTEE J:II. 

Yf/J. C RDiES Li-..--: IBPORTI.NG. ----------------
Not~s by the Seer ,troy of COT.1T:d tt oIII. 

Tho Judge - vocntc Gcnor.'.11 1s Dopo.rtm nt hns s ent to tho Rcscoroh 
Offic of tl1c Unitccl Nations ',,;-,r Crir:1c s Cor.nission the trc.nsoript of tho 
first three d..'\ys of t11e Lilncburg tria l M C.:. pror:d.sod to send copies of the 
tre.nscrip t fror.i tine to tir. 0 • 

I have b e n studying t he tr.'.'.nscrip t so fr.r r oe iv cl. . It contr.ins n 
gr eat d ul of info:n: ".tion nhich naturnlly hus not been r eported in the daily 
press. It is p:u-ticull'..I'ly questions of interno.tion,"'.l l n:.: i:-.nd of procedure 
•·, 1ich a r e of greet inter s t to ne .,bcrs of the Cor:ir.u.ss ion nnd to the Na.tional 
Offices -r,hioh have bee n c o, lt ·;r.i. th cv n in the beginning stn.gc of the trio.l, 
without b ing reported in the pr e s . Tho c opying nn. Roncoing of the ·whole 
trnnscript docs no t n en to be t chnicr.lly ossibl , but on th othe r hNlcl 
it would not b e ndcquntc i f . t is vc.lu:-.bl inforf.1.'.).tion r<-,.k incd only in the 
files of the Cou:tl.ssion. 

issued by Cor.ir.u._t_tec III for t c inf orr.JC. tion of the Comission e.nd the 
Nationo.l Offices . 

In cc.so this propos'-1 should be agrccn.blc to C onni t t ee 
pr e;parc , us a s onplc for this kind of r eporting, n r eport on 
trial or on thn t po.rt of it , the; tr· nscript of ·:mi ch rr.i.11 b 
the; tine . In this r c~ort I propos e to dcnl uninly i·r.i. th the 
involved, leaving th f ... ct fi nc1.ing t. Spcct to a later c1n.tc . 

III, I should 
;the Bclse n 
nvailnbl at 
l ogc'.l lJ.U stions 

In orde r to illustrr.t c t he kind of r eporting I pro ose, w ich, in cy 
view, falls : ithin the jurisdiction of Cor.initt e III, I uoul like to point 
out th,. t very intcr e ~ting di cussi ons on incide nta l clccisions of th'-' court 
have t -- kc n p l ac , e; . g . ·ui th r e cr d to c gul. .... tion 8, - r.r agr o.ph 2 of the . 
"Regulations for the Trial of T,. r Crinin ... ls" r1-.d by Royl'.l Wo.rrant on the 
14th June 1945 ( sec Doc .C. 131 ) ·. ,hie r oads v.s follo-.-s : 

" V/hcrD here is vidcncc t h i:-.t a ,.-,nr crinc hc..s boon the r e sult of 
concerted ac tion pon the p o.rt of " unit or gr ou of r. e n , then 
evide nce give n upon nny chnrgc r clat·n t o th.::t c r~~c naainst nny 
m ·mber of such unit or ou.p .1ey b e r cc oi ve d c.s ril.'l[l. f nc.i£ 
e;vidc.:nce of the r c sponsibili ty of c. ch n c.: ib cr of tha t unit r 
group f or t c cri . c • " 

This r oe-..u. a tion h,"." bec·1 ane ndcd by Roya l ·:i~.rra.nt , clc.k 4th :Ugu?t 
1945 , by the n cliti on of t h • follcwi.ng !)revision: 

" In an such C c\S all or a ny . er.ilic r of .'.'.T\Y auch unit or group r.ny b~ 
cho.rgc.:d nnd t i j oin l y in r c eopc.:ct of c.n u h v,;,r cri1, u nn no 
applicc tion by ney of t h.:..1. to be t ried sup .:-..11 c c llowc 
by t e Court . 11 
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J.nothcr inter e s ting l egal point r ni scd in the initial stngc of the 
Lffncburg triol was th<; qu·stion of tho •jurisdiction of -the court, 
p rticulo.rly the f ct tho.t Gr , t Bri tn.in hns nssuncd jurisdiction on 
behalf of nll th<.: other a llied nations :,hose nt1.tiono.ls hl'.vc been the 
victims of the crincs corr.ti. tted in• Bc lse:n nnd J.usch\"li tz. 

·.7i th r egard t o thi s , tho public proseputor hns sta t ed, inter a.lia, 
thn. t Brito.in ha.s ncccptcd the r c sponsibili ty of thl'..t trio.I ·;,i tb the 
concurrence of the· Unit d Nc.tions Wnr Crine s "Cor.niasion on rmich nll those 
nationoli tic s a.re r epr esent c,_ c'..\nd observers -hove be n invi tcd fron ea.ch 
of the countries wh o ha.cl nationals in thc:::i Cl'r.ps. 

' 

. . 

• 

, . 
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III/19. 
6th October 1945. 

U ITED NJ.TIONS .... i J ' CRD • · CO.Ml',1ISSION. 

CO ·rTTEE III. 

, , CRIMES Li~·; REPO TING­
L,·.rr REPORTS s:s IES NO . 1. 

Not e y the S crc tary t o Conr.1i ttec I II 

In execution of' the decis ion of Comr.tl ttec III taken on 
2n~ ctobcr, I . have prtpnred th - r ·por t n the l ee 1 points 
v1hich hnve a rise n in thd part of th · Liln burr tria l , the 
transcript of ·.-✓nich is , lrcn.dy o..vwilr.bl t o 'the Co :rnission 
( the firs t seven deys) . 

I ur.1 c ircula ting the r eport 
1.';bcn .:' r ecd t o by Corm ttcc III , 
alteration~ if neccssory , t o th 
o..nd t o the N tiona l Offices . 

t o . er.ibcrs of C01.1i:tl ttce IlI. 
it ·,fill bt..: s e nt, ·,'Ii t h 

nbcr ~ of t he Commission 
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LA'7 REPORTS SERIES 
No 1 1. 

5th October 19451 

lJ1I ITED N TIONS W CRD.illS C01, ilSSION. 

C01, l.IT'l'EE I II. 

trial, inclusive. 

NOTE: The follorn.n i~ tl e first of a serie of r e.._)or ts on trials of' Tar 

L 

Crir.dno.ls. This serie' i •· c oncerned , not so r.ruch with the actual 
facts di"clos ·d an found in the t r ial , but vn. th questions of 
procedure and subs t a n ti v lav, ·,hich rror0 discus sed anc decided. 
In vie·.-, of the l on dura tion of nany of the se tri ".ls, nd particu­
larly f the one ·mich i th subject of thi s f irst r eport, these 
notes arc bei ng ·.:ri tten at ~\ tim~ ·,·.hen the t:rial i s still in 
progress and ·,1hen it is not !)O iblc to kno·.1 or t judge which 
influence , if any , the indivi unl pre lininary discussions and 
decisions ·,n.11 even tun lly h~ vc on the r · sul t of the trial• For 
these r e sons it i a l so not "90ssible to arr;,.ne;e the re; ort 
systematically, The r. t ria l of t ris r c:1ort is arranged in 
chronological order, i. c . in tJ1 order in · . .-'1' ch the -articular 
p r obl e1:,s arose in the actual p r oc edure . 
ThcLaw Report Seri sis not bcins issued in order to fulfil the 
Comnission ' s t ask to p r oduco c.nd ublish reports on ':1a.r crimes, 
i.e. docunentecl. studi es incorporating the r esulb of trials, 
This ln.raer t ask rn:i.st ·1 ai t until the !:'.lain tric.ls ·1ave beon conclu­
ded und th~ i. kri a l is av ilc.ble , tho , 1 there is no reason rrhy 
the p r epur .. t .ry ·,1or k shoul d not " tart f ortlwri th. 
The ~il:! of the re::;ent s ric ::; i::; .ore ,,10 est : it is its _?Urpose to 
inforn the 1 embers of the Co1-;u:1ission a nd the National Offices vn. th 
the leas t possible de l D.y of the leg 1 .. oints of interest nhich 
have a ri sen durin the tri" l s . 
The r eport on the l~nebure tri~l is bused on the transcripts sent 
to thta: Research orr - ~e of the United Na tions far Crines Comaission 
by t hv Judge voe te Gvn re.1 1 s Depurtncnt. 

On the first cl y of the trial (17th e,, t e1:1bc1· 1945 ) one of the 
de f endin · counse l r c~ca t ed r cque c- t r.'ll\de pr evi ous ly in nriting to the 
effect tha t the dcf endine officers be nllo1:1Cd t o s ee k the s "rvices of a 
Dr i tish ox!)ert on In e rn.c1. tiona l L: •; .:tnc1 <' l so ;,. Bt.: l. dan exp rt, The 
defence a:)plied f or ·of cscor Lauterpacht of Oar.ibridge Uni ver::;i ty or, 
f 2.iling hi:.1 , for Profc sor :Sr i rlcy of Oxford Univc sit, , The 
c• pokesman of the def nclinc officers ::; c i d t : t they f ouJ1c th . scl ves in 
a consid rabl diff i culty in ihn t c.. t .-:ec, n tl ei. t l cy lu r' very slight 
knowlc cl c of intern" tiona l l a-.,. I t e. rncar c c1 t o them t h.::-.t there ·;1er c 
some points of i ntc rno.ti onnl 1 .:-r; ·.mich m-osc i n b is c sc and. they did 
not kno :r ·:me r · t h -y -;1<:; r c bcr.Lm ,<.: they h~ d not sufficient Jcno':rledgc to 
apply the ir ninds t o t e poi nb . Th dcfcmdin offic rs 1 · oint was 
t C'.t y ·.-,oulcl like t o v.ttc.ck the ch gc · ee t but t t th y could not 
do it until the h~;d h c1 C,C!)l.!rt Etdvicc . 

Undc:r Rule 32 of t 1c ·:ule::i of rocc dur , 1926, ·: hich , under Rcgul ;c•.tion 
3, naclc y Roya l ·,l' r ~m t , A. v. 81- 1945 , also applie s in 1, ili t r..ry Courts for 
the tria l of i c.r crJ.nU "' s ( sco Doc . C. 1.31) t h n.ccus a, ·;;'1 n r quire cl to 
loud t o c.ny ch~ go , ey obj ct t o ~ ch f:., C: on the ounds thnt it doc s 
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not disclose an of fe nce under the Ar ny Act (in this co.so under the 
Hoya l · c.rrnnt) "r i s not in uccordo.nce \"r.i. th the Rules of Proc..:durc. 

No decision on the applicntion Qf the defence for nn export on 
Int rm.tionnl L..,x, , us t a ken -on 17th Septer,1bcr, The Jud[;c 1 dvoco.te 
su."'."Eled up t o the effect tha t the business-like ;·,•c3 nnd the f e.ir, ,my 
of dcnling Yli th t his ~tt er no.s f or the court t o tnlcc the -.!videncc 
and to agree thnt tho right of the defence to r.1<.'\kc an objection 
(under Rule of Proc ·durc No.}2) should be preserved and thQt the 
def ence should b c.llor:cd to do it a t the close of the co.so for the 
prosecution, 

The.: court decid d thut it ·:ras desirnble t o go on and hear the 
evidence nor, .:-,nd th .. t they ·:,ould preserve the right of the defence to 
object t o the vnlidity of tho ch.:u-gc ct s one suitable tir.lc durinB the 
proceedings, ,7h n the def e nce f elt cor.ipe t nt to dc,1.l .: i th the nrgw:ient 
in la, ,. 

APPLIC.'.TION B.Y THE DEFE}!CE FOR 
SEVERING- TIB T1:.ro cr i: ~ Gr.::s (B • LSK I AND .. ~user·. TZ. l 

i'hc bnsis of the tril'.1 formed t·::o chorecs, the one den.ling ·.nth what 
ha. pcncd c..t Bel se n, nnd the other -_,-i th 1·lhnt happen( d at .Ausch-.-,i. tz. 
'l'hc defence subni tted tho. t the joinder of the sc two clk1.rge s vns bud. · 
The decision on t h i s applicr,tion was dependent on the interpre tation of 
n new provision nhich has been inserted i nto the Roya l ·1nrrnnt, uT.\Y 
Order 81/1945 by An':Of Order 127/1945 dat ed 4th AU[just 1945. Tl1c 
original text of th_(; Ro~ul ··. rr nt conta ined the f ollo·;,in.g provision of 
Rcgul~tion 8 (Ir ) {s~c oc. C,131, u.::tragr nph 9): 

" Where ther e is ·viclcnce thc,t a ·:1ar crinc h<'- s been th result of 
concerted a c tion upon t he pe.rt of a unit or group of nen, then 
evidence given upon any ch.:tr ge r l uti ng t o ,th~t crir.ic o.goinst any 
ncr.1ber of such uni t or grou_!? r.u y be r ~ce i vcd ns prir.m f ncie 
evid nee of the r "sponsibili ty of co.ch n :bcr of thd un · t or 
group for thnt crir.r " • 

. On the: end of this provi. ion, the follo·:.-1.ng v1::1.s o.dded by. the second 
Royo.J. V arrant (An v r e r 127/ 945): 

" In any such c .:tsc nll or aey 1. cmbe:rs of e.ny s uch unit or e;roup nay 
b e char ged c..nd tried j ointly in r os9 ct of e.ny such ~rnr crim and 
no application by ney of then to b tried sepc.rotol y hall be 
a llo7ccl by t he Court ." 

The spokesman f or the defendine officer s subn i t t d t hat the 
applic t ion t o sovC;r the Bclsc n ch".rge: f:ror.1 the 1.usch·:.i. tz charBc ~7ns n0t 
an P.i.: lico.tion for .:1 separ ate tri a l a nd vm.s the r e f or e unc.ffe::ctod by the 
R gulr ti on r. de under the · ·cond Royo.l urr ant. It ·;10.s s i d for the 
de f ence tha t Bel sen encl "usch ·:i tz ',r r t:: t--,o entirel y differ e nt charges, 
there w::..s no justi f ica tion in joi.nin;; the:r.i becnu:x: be t ·,cc n Bel son and 
Ausch ,rl tz ther e \io. , no nexus .:i.t <'.11 , thC;y h0d only this in COJ!ll!lon, tha t 
thr-iv -.:ere both Concentrl'..tion Cruilps . I n the sub . i ssi on of the def ence, 
t her e wo.s only a very slight surf, c c s imilur:i, t y b e: twccn tht.: t vro CD.l7lps. 
Tho r,ui n 0.ub t ,, tia l r eason a dcluced " tlie defence was tho.t t hose of the 
nccused ·;1i10 h.:: d been only i n Bol s on '\".'ould b e pr e ju · cod b , the evidence 
r cf orring only to· ,·lusch~·,i tz. The accu cd ·;tho wer e only in one of th 
c runps cannot be said t o h~vc f~m cd pur t of n unit or e r oup or to have 
t aken art in r•.ny conccr ·cl notion ;:h n :in ·act t ey ·.1or c, never in th 
other c, • • In t c opiniou of t e: "c f' onc:o , R.c c~ tion 8 , o.ccordine t o 
r,hich no .pplicntion b ~ulY of th0 accu cd to be tried s c9c.rntcly shall 
be lm·,cd , · d no a .!?l t o this nplication. 

' • 
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'rhc ,)r osccutor disngrecc.1, no t on tho ln ·.· , but on the facts o.nc' s .. ' d 
t h.::-.t t he c . ".I'3es ·,;'-re i dc t ic.::i..l, ·.1orr1 f or ··.ror -1 , tho only diff'crcncc ·.7<. s 
in the victins o.nd in r.umy c~scs t 1<-rc ·;,r. oven no c~ f fercncc in the 
vict:ir.1s . The c.J.l g~ tion o th p o oou{ion ·.w.s :t,.l-t ·.t th sc two C f'.Z s 
were :•. con t i nur.tion of :-. s rics , inno o.r ~ the s e persons ·:,ho ~., r e first 
a t ~usch :litz ;·:cro c oncern • Firot of .. 11 :--.t .t,u$ch·:,i.t z they ill-troo.tc l 

n b ou.y of pe;r sons ~.nc. t 1 n ·:,cm ; to · Be l en nhore th(,y c ontinued ·,:i th tho 
ill-tr ·0.t .. ent. · The ;;ir on cution snic:1. th ··t one: off cnc ·;:::i.s pr cciacly the 
sru:10 as t 1e; other , the indivic1u n.l ;;1ot 1oc.1c of ill-trc .. tr.icnt soc10UI1C;s 
VC'.I'icd b cau s e eve ry kno :n :-1 thod of ill-tr f'. tne:nt v:o.s used a. t one r t h 
oth r of th " car.ips. The sa::10 :)copl ·.:ore c,cting us c one ntration 
c ru:~ 5un.rcls D. t one nnd ·,·;cnt t o tho .. othc r and D..ctcd :..s cone ntration cru:ip 
guards t r e . Th ·y ill-trco.tcc. .1: 1.-0, 10 ['.I}(' literally the sai:io people nt 
Be:lsc n _:l.S the __) op l c they h:1.d ill-tr 2. t od .-:.t J,usc,hi. ;i tz. Of cours , o.t 
B l s c n they foun f'. lot of nc 7 pcol,l c . 'J.l t e ·.-;i tnc ssc s ·::i th regard 1.o 
.~1lsch,·ii tz ·::er0 foun<-1.. , .. t B- L ,cm. The pr osecutor s ni d tho.t if the court 
decided to sep rnte t c s e: t·:10 chcrg s , 1 ·;:oul c'.. ,~p:_1ly t o £3ive the 
evidenc in r espect of •. us ch·. :i t z on t h1.- ·ls,._n tricl. Sone of the 
nccuscc1 hn.vo indicated t he ir defence: in rclc'.'.tion t o Bcl scn nnd thc t · ns 
virtuo.11, the clcfcnce of accident . Son of t he accuse hrc in f nct sa; c: : 

u r c:tl i ~c th,.t conditions here -:-mre a p<'-lli ng but ·,w coulc."c not help it. 
The pr os cutor s i d that he ·;10ulc" therefor<:, r.,::; k , if necessary , to give 
evidence th t the conditions '.7hich the:s1.- sonc pcopl cr-,ntcd sorno·;,herc 
else , YiCrc cquclly ".ppalline a.n th~.t t hey T:Jc:r c ly c.:-.rric:d on ··:i th o. 
s cri s of sinilo.r off nccs. 

7i th r er,ar a to the question of t he j oint t riul of inc1ividu.?.l persons , 

• 

fuc p rosecutor r.udc it quite clear fror.1 the o 1tsct thl'. t th ' prosecution i n , 
thi/'\ c. s~ r:-ill allc - c thP.-t t.itis is c. joint .. nc' collec tive o Tence by a 

1rou of peopl e . I nc1ividt~tl a trocitie s cor.inittcd by individual p~rso:1s 
.?.r...: r u t fm-Y-nrd t o shorr thect they ·;;e r e tnki · :'), rt in >: nc, .1cquic acing i n 
t e systcL1 .. ,hich ,_..,__ Gr oup --,e r e c r.rryinc on. They ·· ere u tU1i t o.cting in 
cor:non , unde r D. C Or.1f.l0 .nc'i.1f, office r , Krar.icr, ·:.ho ·:::i.s the COfi!l:lD.nCW.nt of t .1.0..t 
c a,p. • 11 t 10 c cusc c. ·.w r c i t h r r, cnb crs of his ste.ff or. intern(?CS ·1llo 
hf'.d b on i ve n .uthori ty by 1in. They nrc. defini t c ly n group e.nd inde1!d , 
in t ho s ns of t hi s ruJ. c , o. t 1.i t. 

Jsftc r cci.ri ng the sur.i::i.-.ry of the Jud[:. Ji.dvoc2. t c', t he court overrul ·d 
th upnlicc. t ion f or severL r; the t·.-;o chcr t <:, s. 

III. l'u'PLICATION BY DSFENDING OFRICERS FOR 
INDIVIDUAL TRL LS AGAINST IlIDIVIDU.AL i.CCUSED. 

After the D.pplicntion f or s vc;ring t ho trm chE'.rgcs had be en over­
ruled by the c ourt, the, cl. f nee ~J t f o::..~:rv.rd the ;furt h1.:1 application to 
the e f fect th.:-.t s cvcr nl of the c c,u3cc. should b •") tried scpnrut ly. 
The·~ a plicn t · ons r.1<~i nt c.incd th··. there ·,,c..s no vidcnc t ho.t the crim 
hnd b cC;n tho result of c oncer t ed o.ctinn , the r efor in t h vie·.-, of the 
def ence , the revis ion int ocuccd n,. ;.:_,_ second Royal I2..rrz.n t, bo.rring 
e.p lie t i ons for s cpo.rf'.. t c t r i n l , l1 i C:t n t , ip Jl y . T 1c defence counsel 
s a i d t h c..t t he c f c r o of their .., lI'ticul~~r cli nts would b e cmbm·r" ss d 
t r ough the j oint t r io.l, p i c u.lo.rl by the f act t h .'.'.t t h y y;oul be 
pr eve nt ed frora c a llinr; s or.10 f the ,. ccusecl c.s ·:;it ne sscd f or the defence . 
J s t o the int orpr t o.ti on of t'1.e ~·,or "conc e t ", d f ndin c ounsel quote d 
11 '.l.'he Li t tlc Oxf'ord Dicti nary", e.ccor inr; t o nhich th word "cone rt" 
means: t o p l · n, t o pr cr.iedi t n t e or to co tri v , .. 1 of ·;1hieh r,or ds clearly 
ir.iplie;d • a c c. rto.in [lnount of conr.1on i nte:ntion or 001. .ion a ction, be t'lwen 
the various ~ 0 le . The r e ·:1. .s , i n the eubr.tlssion of the ef ence , not 
suffici ent cvidC;ncc f or tha t. 
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Tht; 1Jrosc.rp r-r r v~: thr.t t lwr o ·:.,r-.., -::>rim fncio cvic1e nce of 
. conce1· tu~ . . c t.i ..J!l I t.- pco l e cone •m ed ... 11 bcin,r.:; mc:;:ibcr ~ of C'.n 
ore:·.ni:.-- .t · o,"J iVorking under n joint l ender ch one of the p rnons in 
the cl .. o,·k h.s..vinrr t !'.kc. n nn.rt in th ' sc cn e l ti0s. 

In onnccdon ,rith t hi s n~plic tion, further c1ifficultios on a. 
point of lDs1 :ll'o out of th ·:1ordine of t:u> trm Royal ··arr£>nts. The 
oriflin .1 text uoted o.bovc, ;,r e,su:-:1os a th.."..t "there is evidence tha t o. 
.-,er c::ir. e hns been the rcsul t of conccrtcu a.ction''. The ... revision 
o.ddod 1•~· t he second Roynl ·.:--u-rnnt <1:.:al not ·;.i. th tho r esult of tho 
trial, Lu ~ ,dth n situc tion .. 1.risi ,. .... t its outset. The proper o.nd only 
tir.ic to r:i.1lcc such on ~.ppl icc.t · o i::; bcfor · ·-11Y evidence is cal.led before 
the court, this noCITT'' nt r. tin•. · · ,1.-. the 0 i s no cvidcncb in the 
technical sense , ,·. t ell . But t 1cn. :m.s ._ substc.nt i l'..l ru:10W1t of 
a.greer,1,.mt bet.:ecn the prosecution a.nGl tho cbf cnce thc. t ft r.iust have been 
intended, viz. by the nuthors of the second Royo.1 Warrant, th~t the 
court should look at the docunents befor e it ancl. if the court 'bought 
the .:-. ccused Cl).rac vri thin the f'.)."ov.p or the uni. t, then the court had no 
right to hear the npplicution t o sever. 

The court dccidccl t ho.t these arc cases which do fo.11 ,"Ii. thin the 
· R •gula tion 8 ( II) c.nd t he. t t hey a r c therefore boWld to conply vii th the 
reeulc.t ions. That bei~o , they 1. wt r efuse the o.pplicntion for 
separate trial. 

'IV. THE OPEND-JG OF 

In opening the case , the pros cutor strc.ssed the follov:ing points 
r cl cve.nt fror.1 " ~cn..:.rnl leg 1 :i int of vie·,, : ce.ch of the charccs in 
this ce.sc are thot uhen th1.- o.ccuscd ·r, . r m mbcr s of th0 stn.f'f of one or 
other of these tuo Concentrati on GD.r.1 , r-.nd "s such r esponsible i'or tht: 
wellbeil'l8 of the . risoners interned there , in violo.tion of th lmr and 
usages of ,1ar, they v,crc tor;etllcr conccrnqc.. c.s parties t o the ill­
treat ment of c rt .in of the nc:rsons i nkrne~ i n the c o.mp , .net by that 
ill-treo.tnont th y cnuscc. the death of s .1c of th9r.1 and co.used J l\Ysicnl 
suffcri~ t o other s . iLs t his y;.'.'.s. th fir ::i t · co.so of this kind to . be 
tried, tho Jros cutor thou:.h he. e ould shortly put before the court 
the :, rounds on ·:,hich they clo.:iJ1ec1 juris 1 ict i on to try these chnrt;cs . 

He said : Th0 Jrosocution bane th'-t clain on interna tional law as 
cet ou.t in the LnY/s- o.nc1 Usu0es of ·fr.r :~n the: ·' it'.nua l of dilitnry Lav,". 
Counse l rcfcrr d t o Cha tor XIV, Paracraph 449 of the "British Manual" 
c'.lld t o the 'Ro. ,0.1 'i' arrant Arr.fl 0:-der 81/1945 . The prosecution s.:i.id 
that the nets set out in -the eh go s ~.re undoubteclly ,1a:r crimco if they 
arc provc_d because the orson int ncd in bot:1 ~ uschvrl tz o.nd Bel sen 
·Jer e , amongst oth rs, al.lice!. nc.tiona.l s . Counsel c xprcssl pointed 
out the. t 1'We n re not , of course , concerned in thi s t ri .::,.l ·;i t h o.troci tic s 
by Gcn:1a.ns against Germ.ms". Th\; alli d nationals in these camps ·;1ero 
ei thcr Prisoners of Viar or persons ·;,ho hc.d been dcportc fror. occupied 
countries or persons "1110 hacl bee n int rnca in the ordinary wcy. They 
,.,er e a ll persons ·,,ho hn<l been pl~c cl there vri thout trial, ei thc r 
becnune of their r clirion, beccu~e of their n~tionality, bccausp of 
t heir· refusa l t o ·:,or k for the c ~J:'?.Y , or r.,cr el y bcco.use they were 
?risoncrs of : who it ·,; as t 10 t iUGht convl.!niontly be used in such 
pl aces or cxtorr.tlna.tecl in such p lo.c s . The l a•;rn an' uso.i es of v:a:r 
pr ovi c f or the proper tr o.tr.X!nt not onl1 of Prisoner s of ·:ro.r but of 
t h civili ci tiz ns of the n ti ons ·;, 10 c. c occu~ 1 .;d by a be lligerent. 
So far s tho inh~bi t o.nts 0 1 occupi d t erritories arc concerned , the 
prosecutor quot ec. p ... .r r ph 383 of c o.pt e r XIV of the 'British Manual". 
He furthe r quote<' ... ara !)h 59 f ("tr o.tr:1(;nt of \1omcn") o.nd Article 46 
of the "Pogue ~gufo.tion " s t o the dcfini tion of a v,ar crime the 
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pr osecutor r ef err t'. to :?nrn[;r ~.phr• 441 ruK 1,. ollo··,in[ of c 1r.pt r XIV of 
t he uBri tish , m1u~.l 11. Th0 pr osecutor furthe r q_uqt ec this scntcnoe 
from an ~rticle by Professor Bri rley : 

11 .:lost of th · difficulty C .. isc. .. p ors if r;e ino. ·inc the s ort of 
question 7hich the c ourt ·:;ill have to F'.nsHer. Can t his 
ki llinr; ·;hie ·:/Oul d no~.lly be nurc1cr, t is injury ·;lhich 
woul non .u\ly b o unl.:i::d'ul ·,ounclil'l{; , t is t.:i.king of :n~operty 
·:,hich woul c nor m..."\lly b th ft , be justified ns an net of wnr? 
If not , i t , iill c c. -:-nr crir.:c . " 

;.s to the f '- ct that Br ito.in h-- nssumcc1 jurisdiction, the 
p r osecutor s ni d t ho f olloi·lin;_: : 

" The I)Crsons ·;,rho the Prosecution all cc sui'f'c r ccl the se injuries 
v;ho ·;ere kill d , ·il o .:e r<.' :i.11 - trv t cc1 , c-.1:1c f ;.1 or.1 t e n different 
nn. t i onali ties . Bri tc.in 1 o.s accept ed t lw ... sponsibili ty of 
thi trii:-.1, bcc cJJ.sc i .i ~ quite ir ,_)o~siblc to f orrn o. Court o.nd 
t o c ::.rry on n t i ~l if - U the c. nationalities · nrc in f act. 
r cpresvn cd, an.I ns 'rl t ~ in is the country :h:i c h i s controlling 
tI:i s zone of G · : :n.,1, , 1 r:hidl holds these accused, Bri t nin 
h s o.cceptcc. ·r-c 1·0spon i1J i. ii-y of tho.t tric.l with the con­
c t·:.~r enc of 1· · Uni tee. Ne.ti ns ":Va r Cri.J:1as Comr:dssi on on r!hich 
nl J. t h c~c ".ti.,malitic :-:r e r cpr<-scntcd, o.nd observe r s have 
b e n invitee. :i.' r or.1 c ac of t he countrie s ·:rho hnve Nntiono.ls in 
thi c ru-.1::_) . ·' 

; 

It i s not ·)ropbscc~ t o se t I t ' , ' r e in clc t 2..il the concrete charges 
s ·:-rr.iariscd in t he _ re.!' "cutor ' s op<..,1 1i n2 s coch, It ~ b e suff icie nt 
t o st a te: he.t the m·0 ;oct t or ~. mo 1c c<1 thd he ,10ulc1 n.sk the c ourt to 
s o.y the.t t c conili. t :·., · .., ·.-, ic , c found in Bel sen rncl. the c onditions 
in Jusch·:,i. t ::; · .. .;re _l)l0ueht ,.'b ou.t no t only by criminul no ;l oct, but thnt 
V1cy ·. e r e e~use JY · vlib(, r , t c nt, r va tion end ill-trcf'.tmcnt, ·;tith the 
r.w.liciouG l::no ·1k(l.[1..: Ll , t t cy r.w::: t c ause dea th and l n.s til'l[; peysicru. 
injury . In r · s c'ct of , .uscli-;:i t z , . the prosecution -:·,i.11 n.ks the court 
t o say , in , dditio , tl .1t t e r e ·,-,us clcliberv.te killing of thousands of 
peopl e and ;)robnbly of -.1ill i om; f pc o·,?l e , qui te de liber ate , cold 
bloodecl ex c r.-:ino.tion of :,i Eicns of poopl c in tlmt c ru:ip , e nd th~.t each 
of th,: nccv.'>er; ·;1h c \'/l'.s ~c- rvi · a t ~.u ..,ch:n. tz and is cho.rgcd in the 
second. c h.::. ·se , hc.C. ti v· :c shar e in tbis joint c ndco.vour, in this e r oup of 
Jl,rsons ·;;ho •;1 re cm-r'Jin[.; out this policy of deliberate exte rr.ri.nati on. 

I · r e spect Jf Bt; l ~· c n the r e ~,ill not b0 ,.n o.llc[l'. tion that ther e vas 
"1. :: ... ; ch r.1b c r or th.: t c;,r ::rnns ;;1erc herded by their thot~s mn t o their 
rn, t h ut i re ; r.i.l be t'. .., a llcr;o.tion tha t by t e trc t nt tho.t m:.s 
, j_von t J:i0l nc _1 every m nbcr of th stni'f a t Bc l scn bor e 
the ir s har0 in thnt t r l,;at:. nt ·;1hich they kne·., ',ms causine nnd ·;;o :ld 
c ont inu<.. t o c o.u ,, ck .t. c.n 1 injury. The ~ros ccu t or ,·.-ould a sk the 
c ourt t c vicv th1..: ,.N · .e;ncc as ' . ·:;hol and t o say 1ha.t co.oh i;rus t bear 
hi re pon ·ibility not only f or the .:.ctions of his o·;m ho.nd , but for 
t hl .. c tionr· vf t: l s crinri.no.l ffU'l[; ·::ho ·;,e r e ·:,orking tor; ther , 

1'. verthl l e::;ri, 1, ,- t there s houlC::. b e the slif)ltc ,.t sh.'.l.c1o·: of doubt , no 
c,::;o .. h [· ',e ~ 1 , r ought befor e t is court ·uins t ·. ,hor. the p rosecutio 

will not r ,,c...uce s omo evid(.• OC of :K r ,.onc.l .. ct of __ ctivc ond ck lib crut 
cruel ·y .'..\n , i n . n."'.ny ca s , of i c1.i v · <·lua l 1:rurd r . 

OUTLil .u OF THE T If-iL._ 

The p r os cut .; r pro_._ o su ' t · e f ll0':ri11[ .. r nn[, r. nt of th ' evide nce 
for the pr osecution : 
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l) r i tn sso s to rove tho , :ener £>.l st:,. te of tho 0 :-.r.1:J o. t c l sen. 

2) ShO\·.ri;~ of tl e filn of ,:hnt ·;,a.s found n.t Bulson , 

3) Witn 3::; s to "Jr ovo the :_;0.3 ch.-u:ilicrs v. t i~usch_·.i.t z , 

4) \ Evic. cncc r <.;0nrdinr; enc indi.vi ucl accused. 

VII. RULES or EVIDENCE. 

In this connection it w.s 1. entionod ~1r.t 'al thoU[;h this trinJ. ~.,as 
by British Hilit,.,.ry 1£>. ·; , under the r q:_:ulc.tions there ho.ve been certai~ 
c.lt r ntions na<lc in the lo:, .s of 1.;vidence for the obvious reo.sor. thnt 
if thn t ··,er not so , i:1,.".J\Y people ··oul 1 be bound t o escape justice 
bccc.use of :-aovcr:1Cnts of ·,i tnc ss s und therefor e nffiC:.avi t<- l' '-Y be _?Ut 
before the court. Therefor0 the· rosecution would co.11 all the 
wi tncsscs av.'.lilnblc nncl th n put tl10 nffi.d.?.vits before the court nnd 
nsk for thnt evidence to be nceeJtce. (Rc5ul~tion 8 ( I) of the Roy nl 
Warrc.nt A.0.~1/191+5 ::_)rovides tnnt £'.t c.ny hc~i ,.. before a ilit,iry Court 
conv ned under the RcQllntions the Court r.-ey t~e into c onsidcro.tion 
r,n.y oral stn.tement or nny r1ocUl:&3nt c-.p:1onrinc on the f ce of it to be 
uthentic, provided the s t nter-~nt or ocw:icnt npp £'.rs to the Court to 

be of nssistnncc in irovin::.; or dis rovi?\G th char"-'e , notwithst~cling 
that such f:\to.tenent er c"',ocui;Iun t ··,ould not b .. e.c.lnissiblc s videnc c in 
proceedings before o. Field General Court-Martb.l. This r.:c nernl 
pr ovision nppcnrs to cover ,~fi~uvitn thouch affiduvits or not nentioned 
.:\IDOrl[; tho particular instruncnts r.nc d cumcnts cnw.1er v.tec , ··,i thout 
, r e ·uc1ic to the rwncr[".li t of this r·encrnl ·)revision under ( a ) t o 

). icl. 

VIII, HE..'.RS,~Y EVIDr:I-TCE IN THE TRili.L. 

IX. 

I 
0n the second clay ,( 18th Scptel:lbcr), Bricnclier Hu.sh Llc ·;ellyn Glyn 

i-Irj"les 11ns cxcr.u.ncd by the ? rosccutor o.nd questioned, int r nlia~about 
Reel Cross parcels sent by J -·;rish soci eties for interned Jews. e 
·,itnesn s ... ic1 th t he ·.ms mer ely t ol e~ . 0•7 the boxes ha·' -ot there. • He 
could not c ive the nano of the erson rtho had told hin. 

The r osocut r said he h£'.d deliber o.toly :~d U~) t o this p int. Th;i.s 
·;m.s the fir t occnsi c.in in this trial ·.,hero the qucsti n of the a -:dssion 
of c s~.y evidence: arose " nd befon .. e.skini:; tho v;i tncss t o repeat vthat 
v.ns told to hin , · he :i_)r os cutor ' nd <",1...libcrntc ly i:,.used in or e.er th,.,t if 
there ·,as to be cm ob j cc tion fr or.1 the ':.cfcnce , it should be . cl0 . The 
n xt question ,;1ot~ld be , of c our se , "" :h .t ·;ms the Bri~·ndier told?" The 
Ju ·e .:i.dvoc nto skcd \"ID t her nnybo~ .1::-.s 0oin3 t o object an this not 
being the case , 1hc prosecutor ; :J sk c.1 t o pr oc ecc Yri th th cxamino.ti n. 

On 19th Scptemb1...r 1945 , the o.fficln.vi t of Colonel J hnson ·.,r-.s put 
y the ~rosccutor. On of c 'cfen ·nz officers objcetc to thrc 

of the afficw.vi t on the oum thc.t they c ont:rinod ncrcly 
co .. nt on oints ·,mi& i"t ·:,os he.. c ourt 1 • du ty t deciclc . Tl · 
aifficul ty c onsi tcd in the fr.ct -thnt t c. c ourt . st 10107 ·:;hnt is in the 
c.rc.[;r h~)h t o cloci c ··,he.. thcr hey ·.:ill .:tdni t it or not . The prosecutor 

pointe: r:;. out t .... t thi s ·,ms incvitrblJ so in l'. yst n of courts · rtial, 
.Y .: ich the c ourt i, both judrc: f lnw end f act . The c urt 1,1Ust , in 
ffect , ruv. h . s c.. l vos , o ha.vo r,;r. t o hei: t 10 p<'...ro.t;r phs in or r 

t t they .lD..y consider tl c l.1.,g· l poi nt , th ·n thl mu t h..: i1.1po sible 
o.n say 11 ·.-11; refuse to l o·., tl i ~ to be: nut uforo us :md in our e r. nci t y 

... 
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of f D.ct, ·.:o ·;;ill i e nor e he ·.1, etl tho r• 

f l<::; ·::c :-,u.,. t c onsider t 1 ·. f ir t . 11 

in our cr.p:,ci ty of 

On.., of t h 1K·.rn~;r nphs ob jcct o t , ·;1::.s 1 ft 0 1. t on the < dvice of the 
Juel[: · -•dvoco.te ·.,ho r cr.1nrked thr.t th .. r.1un s~·,cc.rin,'? this uffid.£,.vi t rm.s 
going r ~thcr outside hi s p r ovince . As t t c_ t·.-.-o r cr:1...-:inine pt'.'..r.:tr1r ::-.phs, 
the c ourt decided the t the.: f ollo·.:in~ s entences should not be · ut in: 
"In short such or de r 0 ·_nd the c o.rryini3 ,.:-ut' of such crdcrs .,r-.s r.mss murder" 
nnd 11 0.nd his nccor. ~ licc s in r.,nss ::rurder. 11 

THE BELSEN FI 

On 20th Scpk::lbci.' , h e: f' i h1 of the ~ccne s nhic ·: e r e f ound ;:,.t Belsen 
•;;a s sho ·111 t the court. Tcchniicv.lly ·he f il;·1 ·::ns o.n u ibi t t o en 
e.f'fidavit ( .. et e y menber of · the 1..r1:w il. o.nd -:hot o[_r c:p_hi c Unit , ) statine 
thc'.t they h ot o31"3.:?hed scene s " t th c ru .~ , t nt t h y h.:-.d s een the 
cinemo. t o ,r, phic fi l n fro . the n~?D..tiv s of t he photogr C'.pbs tuke n by them , 
Cl.!ld th'-.t the filr. ne:j .. ti v(, s Y1er e copi e of the fil;~ tn.kcn by thcr.1. No 
difficultie s fror.1 he !"occduro.l point of' viCi·r o..ro e ·. ri t r eeard to 
linkinc up he fi 1. ns o.c tuo.lly sh :\'m, -.-:i th t l c a ff i d.'. vi t. 

THE QUESTION OF I 

fl t the be ,inning of th0 intcr r occ..tion of one of t he 1::i tnesse s f or 
the pro ·ccut l on , Dr. ;,,au Binko , L,1e ::,ol.L h defending off' .i.cur s~ id. thnt if 
the vri t ne ss ,o.ve evidence in Ccn ao.n , he ,10 .l d ot r eq1..'.i r c it t , be trnns­
l ~t d into ·~oli sh . 

T' Jud. ,c •-0.voc .:;,t e f c l t bound t o aclvi s c tl c c ourt t .h.:-. t · in hi s vie..-, , 
in thi " p0.rticul".r kind of court , t he i ccused r:ms t honr the evidence in 
the 1~ ~::-..ee ·,;hich the, could under ::; t~nd. C ll1"91 02.nnot possibly kno\7 
ho·.; t o cros - ex~:-iin e xec \hon 'instruction ·.nd i s instructions r.1ust 
n .... c ' S S " i ly b nccor di . t o-cvide:ncc . T c Jud , - dvoc te .'.l.dvi::;ed the 
COtU't h.::.t he din not . i nk t Lt c.nybody should ·;1 .. ivc the rif.hts of o. 
ue: r n · ho doe s not under · t o.nd t o l o.nr,u.:1.gc ·:.1 en ::icrious o.ccus--ti ons of 
f ::tct nrc be in r:ndc n.::.:-.. inr.t n.n D.ccu ud . I- c 2.do.ed th.:-.t he cefcndin 
officers ·,,er e no doubt endu:.vo -:.r ! r ·.; t o shorten t c p r oc cc<li T12s but he 
thoue t i t ·;;ould be ·:rr nrt i 1 °·: • 

The c ourt c onf 'rred a nd deci de l th, .t he: ev idence r.ust be transl a ted 
in o ,..,olish s o t 1~t t h _ lish ... ccu sccl r,ot Q.d undcr s t .nd , exce ting in nny 
su.cl1 cnsc ·:,her o o. particul T ·:ri tness i,.. call ed t o ITl£'.lw a spucific accusa­
t ion o.gn.in one er t-. 10 of t he Gu cu.sod , -;-.nc1 "' t er e is no que stion 
of th ... t witness r .:..isinr.: c..ny poL.1t ,.t :·.11 • .. i2.ins t t h1.- ·-, li::;h uccus d , ut 
i n cusc s -.,' e r e the Polish , ~c '" CG. . :y c... i . lic2.t 0d b, th ·:ii tn ss , the n 
the cvi - nee nu s t be tr .nsl , t0d i to ~oli h . 

,, 

The oc cdurc in cros~ e x .tlr.i!:g ,.r.L t n ::;scs ho.. · ne been · r:iuch di cuss d, 
t _c follo· 1in · [ ll"C so. C' e x" .l)l l, "' 0.1. he cr o"::; cxc. :ti.na tion of · t he p r os ecution 
·:ri t nc s s , Dr. Bir.11<0 : 

Do y u 1n0cJ1 t o s•;,c -tha t durine t e fi f' t •en months y ou 
_,m;ch·.r:i. t · npurt f r om he s i cs no per on other th n n J ;1 \'/as 
tr C g s C ._ . Lbe::r? f • c,c· • 

Q. I S ;ec t . 0 OU ·h ... t th::. t t ..... t1..;r nt qui o u ntrue . 1h . do ou soy 
to h n.t ? il . I e .,,,·,orn nt t he v t h t I sh~ll say n thi 
bu ho ru 1 and I ru:1 ve ry rs+.oni ahcd i r onch n w t o b · 1. inr.; . 11 
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b)'"'}. 7ill •ou o.ns·,cr t .1c next question 0ith r ·:;ith "y s" or 11 no". Is 
it tru..:: thc.t it ·,-,ns o.lnost exactly ·.:hen Dr. 1Qcin took over l'.s cri:>r 
doctor th t tho ncdicnl stores ·;,er<.: discovor od nncl t1c1.do nv".ilul'•lc? 
A. I co.nnot m1s ·:er this question ·:Ii th ":,res 11 or 11 n::, " beca\:sc you r:rust 

/ understand the condi ti ns and the r eo.sons ·thy tho stores were op l'X.)d 
m r.io.dc ~vnile.blc , pn.rticl..ll:E-.rl y o.t th..--.:t tine, -'-S they ;·.iorc. 

Q. Will you state r;hcthcr or n_ t it -.-,ns n t tho.t tire t !1t>.t the stores 
nerc mAdc o.v~i12.bl1.:? A. I 1:mst r opcat once nore thnt I cnn;.,ot a nswer 
this qu stion ·;,i th "yes" or "no11 b ec nuse c-.ny ody in Dr.Klein's place 
·: ould ho.vo r.1..'\de the store s nvo.iluble: bccaus<. the British troops rror c 
just nrrivi · , nnd the ·;hol e world should knor, that at tl1F'.t t -:1.no these 
were the r easons why th stores ,:er e r.iade uvo.a.lo.blc. Thr~t is the 
reason why I cannot Ms'i7er this qu stion nth only "yes11 or "no". 

Q. I have not P.sked under ,;,ru: t circUT.1stancc s they wer e nnde av"'.ilable.' 
All I have o.sk1.:d is re3.'.ll'din; the ran tter of' time . .'ill you sa.y -,hether 
or not it Yins about tho.t tine thc. t the: stor es ·;;ere nndc o.vail ,blc? 
;.. I unders tood tho question t the v 0r y first r.101-:1c.mt, but I cannot 
r.n·s.-,cr t his question othc rr.ri.sc thnn I do no-,1. 

THE T'Sll)J l'.. .. : I think it is cle ar t o the c ourt tho.t ,,ha t y ou ore · · · 
nskin J tho ·.-fitness is: w .s it , .bou.t th tir.11.? th" t Dr.Klein t ook over 
th t the stor<.:s r,erc issued r not? - nnd th2.t the ·:.i. tness is apparently 
not ·;fillina t o ansv,er th t qucsti.on anc1 is ['Oi off into questions as 
to the renson v1hy the stores vrera issued .:.nd tho.t s ort of thinP,. I 
thi nk, us for a s I ru, c onc~rncd - und I 2r.1 sure th rest o f the court -
it is perfectly cleQr the point y ou arc nekinr,. 

THE JUDGE JJ)VOC.'.'J.'E: s ~ r.k'lttcr of:fhct, sh(; h s o.nsr10red tho question: 
"Three or four days bl.;fore the British cnmc t·:10 nor c roor:1s were opened 
and stores of :.1edicinc nnc i nstruments ucr e produ cd in such quanti tics 
as v'IC did not s ec or even t.1ink of . " She ut the. t .:1 t .. bout three or 
four do.ys before the British cane . , I think- thd is rth, t you wnnt. 

CAPT.AIN BROWN : Ye;s . (To the ·fitne ss) To y ou.r no·:1lccl[;e rror c any Red 
Crosn parcels distributed to the int<..Jrnecs? ... Yes . On the; dcy 
bef or the Briti sh troops enter ed the ccnp tho stores v,cr opened and 
h~dreds nnd hundreds of ncd Cross pnrcels ·;,ere found , ha vine co . c from 
Geneva. 

Q. Wi ll you ansrmr r.\Y qu.estion. I sec. s to be n p rfcctly easy 
question t o :mswcr ':lith "ycs 11 or "no '. Is it within your knowl ::dge 
that Red Cross po.reels ,·,urc di::itributcd to the i nt rnc s? J. . It is 
o. _ crfectly sinplc ucstion "fer the dcf0ndini3 counsel to o.ns,·mr ·::i th 
"yes" or "no" bu.t no t for 1.<..J , b cca.use the Red C',_ oss po.ree ls 'ii'ere in the 
c nr.,p for o. l on'· p cricd, but only a f c-:: hours , or l e t us say h lf a day 
bef or e the British troops arrivv ·/'Or e thL:y in f e.ct distributed • . 

Q. I p ut it o you thr.t your sto.tc.,ncnt y 1., t rdt'.y- re' ,n.rding Kromer 
kickil'l['; f our Russ i f'.n. , or 1our stntvr:x:rnt t odcy r oe dine KrN:ler kicking 
and hitting sever, 1 int..,rnoc s i s o. cor:ipl c t c fabrication , , , I ,,·ould 
like to poin"t out tht1.t it n 0.~ .. c ·, ho ·;1c. pr vs ·nt a nd not the defending 
counse l durine those incid nts I d.c scri cd yo::; t er r..nd to-lay. " 

XIII..!..-. QUES IONING WITNESSES • ' TO H::; 
RE;,SOi S FOR THEIR ...1'.:_ 

One of the d cf c. n · ne of f i c vr d t o the 4 s tion ut by the 
pr os ecutor t o the ·,-rl tnc ss, or Szo.fr · , ·:,hy she ·:;0.3 o.rr cst by the 
GoiiilC..rul , In t c dof l- in[;" of icc:r I ub .liw ion , it V&B i rrol L:vo.nt rthy 

.. 
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the ui tncsscs vrqro crrc"tcd . It docs not f on .: :;,nrt of ither chnrge 
necinst th r.ccuscd ".Tlc1 it l'!!\ r t \.-nd t o pr (; ju ice thu nee sed. 

The Judea .dvocc.J. s o.i d thnt the Court . .zy hwor evidence th.:-. t 
s onc of the se inte rn c s ,;,er e crir.tln 1 nnd th · c ourt should Imm., if it 

e.s t o } t ust th e r ,, i b ili ty or' nsse s t h wci ht t o b a. ttnched to o. 
·.-ri tn ss ' s avid ncv , l c r u s n ·Jny sh<) ·,-cts put into 0. concentrntion 
c i:1p . The Judf, i,a_v en t 0 , the r ef or e , ndvi ed t1 · court thP.t th.:\ t 

U(,stion ·.,ns not introduc d for the purpos f pr ojudicc , but was 
pr operly plo.c · cf or 1.; tho Court in or d r t o ass ist it ·;h n t c.king 
i nto acc ount ,·,•h .t ·,, -i .ht it , .... _ttnchc s t o th ,·fitnvss 1 s t c stii:10ny. The 

r c:sid nt ruled t hP.t the r os ccutor ·;: us perfectly ntit l c9- to put t 'hn t 
qu st.i on f or th r eason t' e Jtdg • .\dvoc, k d p int d out. 

( To B0 Continued.) 
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I II/20. 
20th Octob r 1945. 

QNITED NLTIONS ,.'~ CRI IBS CO CTSSION. 

!,he Cz chosl ovnk C· c o . 26 _( Sc_p_P. Dietz) r ef r r 1::<l to _ _Q_Ql)Jidt_!ec III. 

R sul t_~ th_2._~scu:::isi on · 1 ·Co;TJ d.tto " III on 9th October 1945. 
S . b;t: t i;: ·scor_c_t --.ry t o C r.n±f-tt ee III. 

I. T.~ Cl1..:.rtcr of t ih; Ink r -.tion:-.1 J::ilit-.ry Tribun 1 i s not only an 
indictimnt, but Intcrrn.ti n:.l t'.Gr er:L n t -- coristitutif c droit 11

• 

II. All crilics n tione in 1 rticl 6 or . t he Chnrter (including 
paragruphs (u ) n.nd (c) are \'/:.tr c rime s :i.,, tic. wi der sense. 

III. Cr:iJres :ins t hunn nity con uittecl ... "' inst r llieo. lk'1. tionnls or on 
.::.lli d t erritory e not e s sc.::;fally · f ,or cnt from violr.tions of the 
1, · s l'.nd <ilUa,to:ns of v,, .r. (Pro:9osi i n by Dr . Mnyr-Hru-ting.) 

&_ t t-rna ti vc: 

Crimes n a.inst ur.1 :.ni ty n c no t 
v:i.ol.'.1 t:i.ons of t he, l ·.!s nnd custoras o 

s scnti ['.lly different from 
\k .r . (Proposition by Dr. Zivkovid) 

IV. , Pt rsons c} "..r gcC: ·:i t h suc:1 criJ, cs ,--. r e , t ,.cr of ore: , to be; l is tc.d u s 
war orw.i.n l s .. n ~ t o b 0 surre; de,rcu. t o t } c , lliucl St tc on t he 
t erritory o ,1hich or tie.inst · n:.tion:.lsof w .ic they rove c orrr,ti.tted 
t he,ir crincs. (Proposition by Dr . l,u-..yr- :ifarting .) 

!!lt..,~.tive : (In onse Dr. Zivk0vi6' s r o osi tion i s , .dopLd), 

P.::rsons clE r -· ~ .., 't 1 such criines £Lr , th r f ort- , to bu lis ted by 
t hl' United 1\·.tion s ·;::-. Crir. :J Comds sion . It is for Ooanittee I to nnke 
... roy.o ls , s t -:i the ·· r oce; ur~ t o b p .lied :iJ1 such oa ses. 

V. All \; r cr:!Jocs i n t h id r sens , c 1.'=' i s i r. ·_; a ll three groups 
m:.ntion d in Article: 6, (::, ) , (b) r.1tl ( c ) of the Cl1£ rt r, f c.11 ··rithin 
ch · t e rms of r e·'\,r .c "Jf t U1 ; t :J. 1 ·.tions '.'f.:.r Cr:ures Commissi on. 

l t rn-' .tive, : -----· 
The: Uni tc: i ;, .tic.m:. •;1~,r C · u.; omni s i o shoul ' .:-. sk or fill 

xt on i on of t ·lr tc, r,.J:1 of r e_ (!:r;e;nc .., t o i• c l uclt: crim.. s n:..;::i. inst hwnnnity. 
(Alt .. tiv0 s "'c tion b ' 1i. Sti:>.vrolJuulos.) 

VI . The ·crim..;s .:.~:".i l ~t } :·, n j_ t y" : re: c ov-=:re by tl Commi ion I s 
\1or k.ine li t o· ;·;~ Cr im<:... . Dv • C. 1. ) 

VII . 'l' c cxi s ti , [•.rr· n~c.;ncn t s of t . c ,.lli u). · li t :ir y , uthor i tic s o 
not l)r oviclc. 'or t : c. 1 ,rl · t; ove r of cr i min l s ot . -: r t : 1 Wl'.r c riminals. 
Nor ~r , in c,_._ cs l ik.: t li:.·.t 0 1' 0 1)~- Dietz , Jxtr[.diti on t r<..,:\tic 
[). plicnbl ov0n · ' co ~.i..cl,., cd ; s cont i n · ,, .i..n fore t ovm. .s t Contr ol 
Council , becr.ur; .... 'ht. " :-:- t r .~. i t ion trv .tie:s c, nclu u by Czccl osl ovaki". 
di ot provi cl1;; or ·he .. t ··, it·· on 1>y t'" c u tr, ct · · :i)artics, o t .e, · r 
,:wm citi .... uns . (Propo"ition b, Dr. 1,~"..yr- "-b.rt ing .) 
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VIII. The cri.-:ie h ... s be en coi:»:d t t ed by the cccm::e, in .circunatancos 
corresponcling t o w,.x ( "' fi · t b e t ,;wen ~ruocl forri?.ti ons of different 
riati ons.) (Pro~.:,d t · '>n b , ~ • clu·i.'.i ,1-Ni c l sen.) 

-----------~-------

N,ote by t he Se crc t ri7 t o Corni.'ttee r:q._ 

1) T'i.1e st ::1.te . cnt t ho.t Article 6 of t :1c Chc.rter is 
11 c onstitutif de droit" ir. lies the D.!3scrtion thr .. t it 
i s e. !?icce of r c trosp ctive crir.tlnal l egisld i on. 
It is subr.tl.tt d th.:.t it i n contravursinl y,hcther this 
really i s the c o. c . lr. . 1.1. Wil ing -Fhite in an 
article npu.ni s ,'!i r.g W,;r Orimino.ls: ··,11a t is the 
Ap:;>lical:k lA.w'?" published in the Lo.w J ournal of 13th 
October 1945, cor.ies t o the conclu ·ion thc..t Article 6 
of the Charte r • doc,.. ot r.n ke ncvr l(\W. Cf. e.lso the 
discussi on :;round Si:c Arnol d Md h ir 1 s :.? ~per C,43 
concerning he crir:lc of ggres"iv ·,w:r. It ooul c1 b e 
said t h::- t t he A~r cer.10nt of 8th Ausus t is either 
"constitutif e droit" or declur t ory of existing 
law. 

2) C9i:-.;:d.ttce III ,houlc~. c l so expr cs.., i t::; opirrion 
regarc'ling the ::_:>oint r i sccl by Coi-:.;cmdcr LOU'.l.'CN , tho.t 
/.rticle 6 i s only • provision de .. tling ·.-.ri th the 
jurisdiction of the Intern~.tional J,d.li t · y Tribunal. 

I 
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III/21. 
29th October 19451 

• I . ,· 
. . . . UN~N NATIONS. !rl\R CRD,iES OOMNISSION. 

' 
Draft Deport · of · Cor:ir.dttce III on tho Czechoslovn.k Chse No.26·~ 
Conoerni!W o. Crim Cor.r.d.tted on Czedloslovo.k Territory o.t the 

· · . Beginning of Mircfi; 1939. . 
By the Secretc.r;y to Cor;v;utteo III, 

. ... 

Oor.r.dttec I r efen-ed to Coor.dttee III the legal · questions ·. wtlich had 
_arisen 'in connection vr.l.th the Czeohoolovnk cho.ree No.26 against C\ Gen:w.n 
·nEJ.ied Sepp Dietz. 

The fncts of the cnse were, roU[;hly, that the accused ma.n,(Sepp 
Dietz) had at the beeinninJ; of Murch, 1939, \7ith o. grou:;? _of S.S. men, 
invaded Czechoslovak territory, provoked cl.:-.ohes Yr.i. th the police o.rrl the 
population and cornr.~tted crines~ particularly nurc~er. 

J\t the tir,18 ·;men the cr:i.Joos vre~e ca:v.dtted by the nccused,. nost of 
• the :United· Nations v.oere· not y...,t involveq: in the secooo ·world' Har. In 

1941 the President of the Czechoslovak Republic T.'lll.dc n Declc.ration 
.according to which Czechoslovnkin ool}sidercd herself in a _!3tatc of war 
vr.t th · Go1T.1aey fron the n0t1ent Gerna.ey hnd oatnitted nets of violence 
ago.inst the security, independence a nd. territori.:.1 integrl:t.y . .of:_the ·· 
Republic. This declar'"'"tion has mt, _so far, been endorsed by· all the 
Govcrnnents represented on the Cor.c:tlssion • J 

Accordingly it -.-,ould ho.ve been the tusk of Cpar.1ittee .II-I ,to \mi.ch 
the case hnd bee!1 r efen-ed to give its opinion on the following two 
questions: (a) whether at the beBinning of March 1939 a state 9f wnr was 
in existence between Czechoslov.:-tld.a .... nd Germlu"""\Y unc1 (b) ·,mat the position 
was if the ans\"rer to this question nas in the ne[!c..tive, ·;1The acting 
Omechoslovak represcnt~tivc decl • .red in th~ noeting of Corr.dttee III held 
on 9th October 1945 (Minutes No.9/45) that Cor.1mittee III should not deal 
'iii th the aspect of the case bnsed on the c onsidera tion \1hcthcr or not 
Czechoslovakia YID.s at ..-1ar a t the beginniTl[ of Mo.rah 

0

1939, but .that 
· Ccm.:rl.ttee III should restrict itself to the question ri).~_ther crincs against 
hWilanity col:llJitte C: a.ea.inst o.llied subject:J or on allied t~rritory should 
be dealt ·.7ith in the so..':le ·,cy ... s viola tions of the lam! or custat1S of mu:-. 

. Com::tl ttee III nereed to this roposal a ncl the ref ore confined its 
deliber~tions t o the que stion r.icntioned sub (b), it beine ccnerally 
understood thnt this ciscussion nnd the conclusion the Cor.ir.dttee rench~d 
on the question (b) ,w.s without pr e judice t o the a ttitude of the respective 
gov1.,;.~nnents and their representntives c oncerning the question ( t>.). 

III. The question suprD. (b) is : rimril, a quest ion · of -t he jurisdiction 
of the United Nations ··;&r Crir.ies Cor.inission. The · eoJJr.tlssion was 
constituted at the nccting of Allied nn ~ D ninions represontntives held 
in London on . the 20th October 1943. ; Ar:ions t e '1r:i.r:l.Or.,' pur_)oses of the 
Cor.r.dssion t h r e was r.1ention d th tl\Sk t h ... t: ( 1) "It sho_uld investi gate 
unf rccorcl the eviden e of ·ifo.x crir.1e idcntif~rin ,,here possible t_he 
in ividua.la r e sponsible". (2) "It sho Ll.c"'.. r e?ort t o the Gover11r.1ents concerned 
cases in ,mich it a.: ·--en.rs ·tha t :l.doc u.e..t cviclenco :·.u[;ht be e)Q_Jectecl to be 
f orthconing". 

The scope of the Cor.v:ussion ' s t C1,, of ref r e nee ,·ia.s eventually 
extended by vesti in the Comoissi on also the c~Jetence of the orieinally 
envis:l.6ed Technical. Com.d ttee of Lo::;ycr:3 , a. f act ·:mich is not relevant to 
t he pr0sent qu sti on. 

J 



Xhose terr.in of .reference, .unci_ p-rlicularl.y the expression "war orir.les" 
used therein r:n.urt1 in tho view of Ca:n.1.ttce III, bo intcrpretod in tho 
Ught of the ?resgnt state of 'Intcrrmtiorw.l Lo.·:r, !_:>artioul.nrzy as lo.id 
dO\m din the Four ·,owe1· .grccnent d..'\ted 8th : Uu"'USt 1945. 

13, The United Na.tions Wo:- Crl,Jaos Cor.nission has alroo.c\Y, in i11s Doc.c,w.,, 
exprossgd tho view th rtt the Agreement .:md the Charter "are documents ,·rhioh 
give offoct to for.rca.ohins pri·nciples rlh:Lch hnvo beon long arx1 fulzy 
discussed in thQ Cor.r.d.ssion nnc. have been cr.ibodied in rcc0tt.1endations 11ade 
by 1 t or have obtained tho assent of a nunbor of its r-Xlr.iber Govornr.ients." 
The Ccr.aiasion has e~1hasized that the: Charter 01:1bodies important 
principles of law, Tho members of Car.rittec III do not, therefore, share 
the vicvr thc.t tho Agreement wns ah indictnent; they ore of tho opiru.on 
th.:i. t the Ch~tor is nn International docur:x,nt declc.rntory of exist:J.ne; law 
and/or oronting new lo.w("conqtitutif de droit"). . 

I v. Tho Agre~nt dated 8th ~ust 1945 is co.Hod o.n ·1A3reeraont :for the 
Prosecution and Puni~nt of :t~1e Major \7~ Crixd.nnls of the European 
Aria", Under Arti,cle 1 of the Azreera3nt there shall be ostnblished en 
lnterne.tionnJ. Military Tribunal far the trinl of mu- oiai.nnls 1 etc. 

I 

Throughout, (Artiolos 3, 4, 6 and ?rcru:lblc) -the c1ocw:icnt speaks of 
"war critdnals". The sarao expression, 11\inr crir.rl.nnls", is used in the 
Clinrtor of tlic Internatiorol Militnry Tribunnl (Article 1, . Article 6, 

nragra:,h 1 a.ncl Article 14). , 

Article 6 of the Charter, dco.line u ith the jurisdiction ef the 
tribunal, enumerates the acts ··1hich o.rc cri.T.les, coctlng w.1. thin the jurisdic­
tion of the tri'buno-1, nnd cJ.istineuishos (a) crir.10s nr;ninst poo.ce, (b) WIU9 
c~s and (c) crimes against hurannity. Fron this it follows that the 
.Agreex:)ent. l'J}d the Charter use the expression 11we.r crime" in o. narrower Md 
in a vrider sense. 

In the Preerable, in· J·'-!'ticlos 3, 4, and 6 of the Agroeioont D.rxl in 
Articles 1, 6 ( paragraph 1) and 14 of the Charter tho expression "vr.u- I 
crime" is used in the wider s cnse nnc'.. cor.r2rises not only violations of the 1 

la'",s or customs of ,ra.r, but o.1so "crimes acainst peace" and "crimes against 
hwnruti. ty II • 

In Article 6, ~ar~;,raph 2, 1,j t ( c) the nord i s used in the n..trrower sens · 
and is there confined t o violn.tior,s of the lo::1S or customs of ·.mr. 

VI. This doublo r.1Co.nin of the t erm "war crime" i s not restricted t o the 
Four Po·-ror Agreei >ent of Dth 1~ucust, 1945. Article 29 of the"TclT.lS of 
Surrender" l'.ccepted by the Italian 3ovcrnment spenlcs of Ben.i. to Mussolini; 
his chief f~scist assooi~tes a nc all persons sus~ccted of having conmitted war 
criloos br o.nalogous offences. 

Article 11 (a) of the· Dccl.:,.ra tion reenrdine the defeo.t of Gcrmat\Y 
c' tcd 5th J\llle 194-5, uses the expressions "the principD.l. Nazi leaders and 
o.11 ~er sons suspected of ha.vinp, cor.ir.rl tted, or<.:ere(1 or abetted vro.r crir,1cs 
or o.nalogous off onces," 

In those two documents the term 11,m.r crine" is usod in the nnrro ,er 
sense, "crimes against peace" are covered by the references to ·usaolini 1 s 
"chief f ascist a.ssocia ted" nn to the 11

_ r inci_po.l ND.zi leaders", 11 criI.1Cs 
against humanity" by the 1!err.i 11 0.nalo13ous offences". The Potsdam Declaration 
too, aistinguishos bct-necn "vmr crim s" in th~ mrrowor sense and "atrocities". 

The ormistices ~TI. t h ilumrutl.n ( t.rt.14) Finl .... n (Art .13), B-..,tlgari a (Art.6) 
and Hungary. ( lirt .14) on the othc. r hancl , s:>co.k only of t he c om rehension 

o.n trinl of p r sons accused of rro.r orine s . 

--



I 

• 

,, 
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There, ol?v:i.ously, the 1mn 11 wnr crinc" . i s us<;;d in the ·;lid.er s ense 1 
conprising o.J.so crinos nee.ins t pe~ce lllld cr:Lncs ego.inst hw:innity. It 
is not conceivable· tho.t . it· -could have been t h9 · inte nti on· o-f tho Hllicd 

·,1 rs t o l enve· unpunished R1.unnni~cns , Bulgc..ri~s .:-.nd Hungc.rions Ylho 
• were guilty of crir.1es ngnin.st hur:ianity or of crines o.sru:nst pon.ce. 

Such o.n intcr-pr e t c.tfon \7oulcl be e ntirely r efuted by the nctuo.1. policy 
pr acticed in t ht: so countrie s a.ft or t heir conquest. · · _. · :- •. , 

VII. If tho Unite <i Nc.tions ·::or . Crincs · ·c ou:1i ssi on h.:tcl bean f o~c. o.t a 
tine '\7hon fuc sto.t o of Intcrn.:1.ti~l'll'..l l v.....-r would ho.ve been ,ma t it is tocl.ny 
no doubt could ossibly have nrise n ab out the necessity to interpret the 
term avmr crinc " in the wi der s ense ns including cr:f.nes against peace 
nnd crincs nee.inst hwnani ty nml the COCVJisoion' a notual ~ro.otioe hns, 
from the beginnine , been bes ed n t'· ::, a.s sunption thll.t whnt in the Charter 
is ca lled 11 cri.Joos against pe l"'.c e 11 f r · . Ls within its jurisdiction. The 
Cor.lr.ilssion hns consistently listed "r;ia. j or nor crir.u.nnls" on its lists. 

I :1 t .10 :11' sent d t t1=,tion , it i :: , in t h<.: vio·. , f Cor:nittco III 
El.pproprinte for the IJorr.d.ssion, not t o comtruc its t IT.lS of reference 
!'11\ITO -rly a nd t o accc:, t t he ;rider i n i::erpre t c..tion of the ex) rcssion 

1 11 rro.r crime 11 
• -

VIII• V/hc. t h.:-.s been sD.ic1 in the preceding pnr.:.gr nph is pr..rticulnrl.y true 
of crine s aeainst hv.rnnnity c oi:uutted ago.inst allied n:~tioml.s or on 
e.llied t erritory. '.lbe se nrc , b oth in subs t nnce nnd in :,roocdure, not 
essentic.lly e.iffer ent fror.i violo.t i ns of the lo.rts nnd custot1S of war. 
No new machinery or procccl.uro · is ncec"!.ed in or der t o deal vri th them, if 
they n.re treo.t ed in the s :'.I!lc , roy as v i ok .ti ons of the lnns or oustans 
of war. Neither a new _r ocedurc of t he Comr.li.ssion ror new arranaetlents 
re r::-.rdint, currcnc~r : .. ~ tricl --.r e nccc: ~rn-~.ry. ,.11 ,;c~ orirxc in the 
wider sense are c over ed by t he Cora:lis.sion's worki ng list of ,rar crimes. 
(Doc.c.1.) 

IX. As t o crimes c ommitted on cner.w or ncutre.l t e rritory or against 
e nci:W or neutra l nation..".l.s - a. roblem vrhic h is not involved in the 
pr e sent cas e - ndditinnal arrl\.11[.scnents noul.d ap,eor to be neccssl\.Ij' nm 
it rm.s uc:voc, .ted in Cow.1ittee III t ho.t a ITungeoents shoiud be made by 
t he United Nations W".r Crime s Corni ssi on t o lis t those cr:ir.ti.nnls n.gainst 
humanity vrhich o. r c not c over ed by the c ncl us i ons s k .ted bolo...-,, which 
hnve been r o.ised by the Czochoslovnk c ase 1 o.26. 

X. If t he r occdur.:i of t he Uni tec:1. Nc..tions :v.r Crimes Connission were 
not 1:-.nde o.vo.ilo. l e f or t he l i s ting o~ l)Crsons nccuse c1 of crir.les age.inst 
hur.,,..'U1ity conrnitted ng ins t o.lliec1 nc.tionals or on llicd t erritory, no 
machinery for de t a i ning t h ·1oula b e in existence . The ~rangcr:ients 
made by the allied rnilito.ry nuthoritics do not pr ovi 'le f o'l' tho hnnding 
over of crimintl s other t hn.n ,-ro:r:- crir.rl.nnls. Nor " a r c , i n cnse s lilre 
t hn.t of Sepp Die tz, extrndition t re e.tics e.?plie ,.,ble even if considered 
us c ontirruing in f orce to~ds the C ntrol Council , bcc ~usG the 
ox t r ndi ti on tre.-:-.tie s c oncluc.c by Czechosl ovo.kia die: n9t , r ovide for 
the xtro.diti on by tho c ntrncting po.rtics , cf t eir arm citizens. 

XI. Commi ttce I II h n.s , thercf or e , arri vcd nt the f ollo·.ving 

OONCllJSI0NS : 

1) . Crimos ago.i ns t pence c.nd crimes ng, d.nst humruu ty a s efinod in 
o.rn.gr ::,h s ( ) nd ( c) of /,rti cle 6 of t h Q-iort cr of tho 

Inter nationa l Mili t -- Tribunal should bo c ns :i.~rod as 1~ 

crime s i n the: sruno y viol r.tions of t he.:: l o. 1s "nd cus toms 
of , as dcfinec in po.r - ~h (b ) of "tru: t article . 



r 

,,, 

' . 

' 2) 
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Persons ch..vgccl ·::i. th criroo c.r;ninst hlD:lMi ty oor.111i ttod 

. / 

~3ninst nltiod mtionl".ls or 1n nllied territory should 
·be 11stod by the United Ncti ons 'i!';r Cr:lrnos 00t1nission 
t.nd SUXTOndoi-ed to the _ lllioc1 Govorrnent c oncerned • . 

. . . 
J) 10r.l'Jitteo ·Ill rcoarr,1ends th('.t So;,p Dietz be listed ns 

a. i~.r crir.l;i.nnl, :~rovic1ed the facts arc considered 
sutf1oient to estnblish n ?rir.l..~ f ncic cnse,vlhich is a 
queat;1.~n for Cer.tr.11 ttoo I t o &cido. . . .. 

. . . ~~ .. 

' 
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III/21 (1) 
9th Nover.ibe r 1945, 

UNITED NJ TIONS '.'UJ{ CRIMES COMMISSION. 

Drnft Report of Cor.ir.dtte e III on the Czechoslovak 
Cnoc No.26 concerning n Cr~ Corr.u.tted oa Czecho­
slovak Territory nt the Beginning of March, 1939. 

Redrafted according t .o :t;he decisions of Cor.vili ttee 
III o~ 30th October and 6th Nover.1ber 1 1945 • 

, Cor.ir.d ttee I" r of rred to Car.r.dttee III the l egal questions which had 
arisen in connection Y.ith tho ._Czechoslovak charge ?fo~26 ·ag~inst a German 
naned Sopp Dietz. · · · 

After discussion, Cor.Di ttee III decided to rccotli,icnd thn t, §rovided 
Cool:iitteo l ere sa tisfied ·as to the fo.ots stated in tho charge,epp Dietz 
be listed a s a war crir.1:i?U1.l because he has conr.d.ttod o. crime ainst 
b as defined in 1\rticle n h 2 c the Charter of the 
. Intc.rnnt ona.l Mil te.ry Tri _unal. 

I 

The follor,ing arc the r easons ror this r cdon:1enda.tion by Con.uttce I: 

... , . -~~c fO:Cts of t he case rre r e , roughly, . th t the accused r.1o.n, (Scpp 
Dietz) had, a t the beginning of Jik.rch 1939, rrith a. group of S.S. oon 
invadtd Czechoslovak t erri tor , provoked clnshe"s with the police and t he 
popula tion and c~ttc d crimes, particularly r.rurder. ' 

.· jn ·1941 the )?reside nt of \he 9zcchoslovruc: Republic made a ·declSTation 
according· to vmich Csoohoslovakio, -co,isidercd herself in o. sto.te of r,a.r ·;Ii th 
Gc m..any from the··nomcnt Gcrnm;zy .had con~ tted acts of violence aSl-'\inst the 
s ecurity, independence and t erritorial integrity o! the Republic • 

. ' 

Accordingly it ,1ould have been the task of Cor:ui ttcc · III to ,·:hich the 
cusc had been r f erred to gi ve its opinion on the follcm:i.ng t\10 questions: 
( a) . v,he ther a.t t he beginning of .daroh 1939 a state of ·;1ar y;as in existence 
be tween Czechoslova.)d.a .:tnd .Ger:11any a~d ( b) vlha t the posi tiort was if the 
ans ·,er to this question wo.s in t h negative . The ~cting Czechoslovak · 
r cpresent.a t:j.ve 'declnred in t he rlee.ting f Cor.mttce III held on 9th 
October 1945 ( Minute s No. 9/45) .th,.t Cor.1mittec III should not deal ·;,ith 
t he asooct of the ease based on t he cons i der ~tion ~hc t hcr or not 
Czecho; lovb.ki u ·nas o.t 'V-lDX ~t ·the begi nning of i:lnrch 1939, but tha t 
Cor.u.tl ttec III shonld r s trict itself t o t he g_ue stion \"/ he ther crir.tcs 
agains t hUT.lD.nity cor.ir.1i t t ed e.g. i nst allied subjects or on ullied territory 
should be dealt \7ith in the sb.r.'.c v,ay c. s viol a tions of t he l aws or customs 
of vro:r. 

Ccmui ttee III greed tc t hi s• proposal :md ther efore · confined its 
dulib r a tions t o t he question rnntioncd sub (b), it being generally 
understood t hat thi s discussi on nd th concl us i on the Ccnnittec reached 
on the qu s tion (b) \'la -.~·ithout ;->r · judice t o t he att i tude of the 
r e spective governr.1cnts and t h ir r epr esentativ s concerning the que s t ion ( a ) 

III. . The qu s tion :mpr (b ) i pri 1.u ily a quc t i on of the jurisdiction of 
the United Nr tions y; Cr in s Co r.iission. Th., ~ssion ,·ros consti tutcd 

. ... f 

at t mcl.: ting of i l id nd Dor.tl.nions repr eseni; ~tive s held in London on 
t he 20th· October 1943. ·.r:1ong .t u ~r iw..uy p\.trposc: s of the Contn:i.ssion 
thcr v,o.s roo ntioned th t L sk tho.t': p ) 1 1 I t · sh ul i nvestigate and r ecord 
the c vid nee of .-, cri1.1cs id nt ifying ·.-,here pos ibl the individuals 
r s onsi bl ••" ( 2) "It hould r •"!)or t t o the Governments concer ned ens s in 
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uhich it nppoars th~t ~dcquntc ovidcnco night bo .expoctcd to bo 
forthcor.tlng. 11 

Tho seopc: of the· Con.1isoiori ,_-a toms of rofcroncc, ,·ms evcnt\lll.lly 
cxtendod _by Vesting in tho Cor.r.d.ssion· ~1-o tho competonoo of the 
origin..'\lly enviso.god Tochnio~l Cco:iitteo of Lnwyors, n fact i7hich is not 
rclcvnnt to tho prosent quostion1 · 

. . 

These tcrf.1.B of ref'orcnco, Eµld particularly tho expression "war 
crimes" used therein shouid, "ifi tnc ··v:i.e,1 of Ca:unittee III be interpreted 
in the light of tho present a ta.to r£ International La,1, particularly as 
expounded in the Fo\U' ~o\10r ~·grconcnt ·dated 8th .:~t 1945. 

IV. The United· Nations Wo.r Crir.1os Cor.r.d.ssion has already, in· its Doc. 

,, 

C.144, expressed the view thn. t the ,.greement and the Ch~tcr "arc 
docl.D3nta _which give effect to far reaching principles which have been 
long an; fully discussed in ·tho Conr.dssion o.nd have been embodied in 
ruc0C1!1Cndations ··r.iruio by it or have obtained tho assent of .. a number of its 
1001:lber Govcrnmonts". Tho Ca:rnission hns ~r.iphasised tha.t.-·the Charter 
c~bodies jr.Jportnnt principles of ln~ • 

. The nx:r.ibcrs of Cttni ttce III are therefore of the opinion that the 
Charter is o.n important d.ocUT.1Cnt in the fon:-n.tlntion of Intorna.tional 
La,,, Ymcth0r dcclarntory of existing law or crcnting new. law. · 

V. Tho importnnt intcrmtional docur:x::nts ogrced upon during and o~· the 
conclusion of the second ·1orld ,w.:r, used the term "wnr crime" sanetir.ies 
in a narrower s <:nsc ~·.hich is roetrictcd to viiations of the lav,s or 
custot1S _of ·.-,ar, soiootir.~s in n ydder s ense cor.1prising also "criJoos against 
pence" and 11 crimcs agninst hur.umi ty". The narrower meaning is 
nttributed to the tern "war crir.le 11 in .Article 29 of the Italian Tcrr.18 of 
Surrender, ·in 1.rticle 11( n. ) of the Declarntion rcgardj ng the Defeat of 
Gcn:ia"'\}" dated 5th June 1945, in the Potsdor.1 Declaration and in Article 6, 
paragro.ph 2, lit ( c) of the Charter of tho Interl'll'.tional :Military 
Triburk'\l.. In the ·i-lider sense , comprising cl.so cri.Joos against peace and 
crir-..Js nee.inst hur;ianity, the t ern is used in tho Armistices ,~th 
Ruci..'\nia {.',rt.14), Finlnnd ( .. \rt.13), Bulgaria (Art.6) and H~ary (1.rt.14), 
in the Preamble and in l?'ticles 3,, 4 and 6 of the .~greorncnt for the Pro­
secution nnd· punishment of the Major V/nr Criminals of tho European Axis, 
dnted 8th ;tugust 1945, and in ,\rticlcs 1, 6 (pnrn.1) n.nd 14 of the 
Charter of the Intcrnntiono.l ltilitnry Tribunal. 

The actua l prac"ticc of th · United No.tions War Crimes Com.:1i s sion, 
has, from the beginning, boon hnecd on the assumption tha t wha t in tho 
Charter of the Interna tional ~ litnrJ Tribunal i s c alled "crines against 
peace" f alls ·,ithin i ts jurisdic t ion. The Cor.md s sion has consistently 
listed 11 mD. jor war cr:µ:li.nals" on its lists. 

For t he purpose of . listi ng criminal s , i t is necessary to understand 
t he t crm" wnr cr:iJnc" in the vddcr s ense indica t ed by tho foregoing exampl es . 

VI. . The acts of ·.-mich Scpp Die tz is accused, f e.11, in the opinion of 
Commit t ee III, under "crimes agv.i ns t hu.r:l£lni ty'~ nal":lely·, murder, 
extcmination, cnslo.venent, do ort n.t ion a nd oth r inhunane acts coir.dtted 
against o.ny civilian population, before or during the ,.-mr. . He a cted, 
o.ccording t o the charge, in tho- interests of the Europe an Axis countries. 
His c r:uoos rrorc c cr.r.d. tt d on allied t orri t ory o.nd ogo.int1t allied nationals. 



-3-

VII. \1 ba. t hns been said in parngra.ph~ IT a.nd V. is porticularly true of 
crines o.gl'.inst hun.·i.nity cor.r:dtted,likc the crincs donlt uith in the present 
cnse, .:i.gninst allied nn tionals or on llied t erritory. These arc, both 
in subst~nce c.nd in procedure , not essentially different f'ro□ viol~tions 
of the la.r,s a.nd custor;W of \"/nr. No no-.-, r.ll\chinery or procedure is needed 
in order to dcnl ·;i th then, if they arc treated in the sene ,-ro;y l'.s 
violv.tions of the l a.ws or custons of ·.m.r. Poithcr n re·.-, procedure of 
th Cor:inission nor nc·:1 ".rrnncencnts r cg£".rding surrender nnd triru. arc 
necess.:,.ry. ,:.11 mir crires in tho vtidor oense arc covered by the 
Corr.rl.ssion's v1orkine list of v,r,.r criracs. (Doc.c.1.) 

VI I . If the procedure of the Uni tcd Na.tions ·."!nr Crine:s Corr.dssion ooro not 
me.de a.vuila.blc for the listine of persona nccused of criraea ago.inst 
hw:ia.nity conr.rl.ttcd a.go.inst a.llicd na.tiona.ls or on allied territory, no 
n..'"'..chincry for dctnining then :10uld be in existence. The arra..ngcrnents 
me. c by the t>.llied nilitn.ry a.uthoritiea do not provide for the handing 
over of crirainals othe r then ,· ar crir.urw.ls. Nor arc, in cases like thnt 
of Sopp Dietz, extrndition treaties applicable even if considered as 
continuing in force tmw.rds the Control Council for Gen:w.ny, because 
t h extra.<lition trectie s concluded, e.g. by Czech~slovo.k:la. did not provide 
for the extradition by the contra.cting parties, of their ovm citizens. 

IX. Criros against hwnanity, as defined in paragre.ph (c) of the 
/.rticle 6 of the Chnrtcr of the Internationru. Military Tribunn.l., should 
b e considered as rmr crincs in the sa1.1c r,ay as viola.tions of the lar;s 
a.nd custor,lS of v,ar, ns defined in paragraph (b) of that article. 

Persons charged · 'th crines a.gninst hwnanity conr.d.tted against 
allie d natioM.ls or on a llied t erritory should be listed by the United 
Na.tions ·:nr Crimes Col'lll~dssion n.nd surrendered to the Ju.lied Government 
concerned. 
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III/22. 
26th Novenber 1945. 

UNITED Nf.TIONS ! ~ CR.ThiES COMMISSION. 

COMMITTEE I'.tI. 

Survey of European Arr.tlstice Conventions and Surrender 
Docur.1ents. 

Provisions concerning ·iar •Crininals. 

COlilpiled by the Secretary to Cor.r.d.ttec III. 

1. GER.Ml.NY. 

a) Unconditional Surrender of Gerr-1an and Italian Forces at Caserta, 
2nd May 1945. Comnuniqu~ of .tUlicd Force Headquarters, Mediterranean. 

Ar.lerican Journal of Interno.tionnl Law, Vol. 39, Sup
4 
lemnt page 168. 

b) Unconditiona l Surrender of Ceman Forces a t Rheins, 8th Mz\y 1945 • 
ibid, page 169. 

c) Unconditiona l Surrehder of Gcrr.llln Force at Berlin, 9th Mny 1945, 
ibid, pnge 170. 

d ) Declaration regcrding t he defent of Gorr.k ey and the ~ssurnption of 
supreme authority with r e s ·)cct t o GeIT.l.'.ley. 5th June 1945. 

(Gerr.iany No.l (1945) Ci. d.6648 , (H. , .Stntioncry Office). 
;:>apartment of Sta t e Bulle t in , Vol.XII, No.311. · 

u) 

b) 

Reprinted in l.m~rican J ournal of Int rno.tionul Law, ibid, page rn.. ) 
Article 11: 

· ( a ) The Principnl Nazi leader s as s_:1ecified by the i.J.lied 
Representatives, and 11 )er sons fron tir.le t o time n::imcd or designn.ted 
by rank, office or e~pl oyment by the Allied Representatives as being 
suspect d of having c or. . it ted, or e r ed or abe tted v,ar crimes or 
analogous offences, will be .'..\ppr he ncled and surrendered to the J.llicd 
Represento.tiVGs . 

( b ) The same vrill apply i n the case of uey national of any of the 
United rations who is alleged t o have comr:d.ttcd a n off ence against his 
na tional lan, and \7h o. rn.:.v a t any tir.-ie b naned or d signated by rank, 
of f ice or employment by the /.llied Re r ~cntatives. 

( c) The Gcrmn authoritie s and peo 1le will comply vri th c!ll\Y ins truc­
t i ons give n by the .l licd Representative s for the apprehensio~ and 
surre nder of such persons. 

2. I T/J,Y._ 

Conditions of Ar ni s ticc oignoa on 3rd Se. t c r.lber 1943. 
Crtaly o.l (1945) O:ld. 6693, H. M.Sta tionory Office.) 

~ddi tiona.l Conditions signed on 29th September 194.3, a t Mal ta. 
Instruncnt of Surre nder o Italy, 
i b i , o. 2 . 
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J.:rticlc 29: 

Benito Mussolini, hi s chief Fascist a ssociat es £ind all persons 
suspected of having cor.ir.u.tted war crimes or a nnlogous offences whose 
naroos appear on lists -lo be cor.ounico.t ed by the United Nations will 
forthrli th be appr ehended a nd surrender ed into the ha nds of the United 
Nations. ~ey instructions given by the United Nations for this 
purpose will be complied ·;n.th. 

• • .. 4 • 

c) Protocol signed n~ Brindisi on 9th Novenber .1943, or.ionding the 
Additional Conditions. 

( ibid No.4.) . 
The title of the document signed a t Mnlt~ on the 29th Septer.iber 

1943 ( supra b . ) cha nged t o 11 0.ddi tiona l conditions of l.nnistice with 
Itnly. 11 

Article 29 runc nded t o r e d e. f ollo,,s: 

· Benito M1:ns olini, his chief Fascist a ssocia t es, a nd all persons 
su~pccted of having cor:nitt ~d wur crir;x}s or annlogous offences whose 
names ~ppcar on lists t o b e cor.tnunica t ed by the United N~tions and 
Vlh o no,1 or in the future ar on territory controlled by the Allied 
Military Go111r.10.nd or by the Italian Gover nment, will forth\·d th be 
apprehended and surrender ed into the hands of t he United Nations. 
Any i nstructions given by the United No.tions t o this purpose Ytill 
be complied with . 

J. RCUMii.NIA. 

Conditions of a n 1.rmi.stice Ylith RourJa.nil'. , signed a. t Mosco•.c, 
12th ::;ep t ember, 1944-. · 

( Mi Rcella neous No. l. ( 1945) O:td. 6585. H • .M.sta tionery Office. 
Departme nt of Sta t e .Bulletin, Vol . XI, No.273, ( 17 September 1944, 
Reprinted in l1.T.1Crica n J ournal of International Lo.w, Vol.39, 
Supplement p .88.) 

1.rticle 14: 

. The Roumania n Governri1c nt and High Co~nd undertake t o 
c ollabora +.e wi t h t he 1..1.licd (Sovie t) High Corrno.nd in the npprehension 
and trial of per sons accused of v,ar crines~ 

~-• FINUND. 

Conditions of on 1..rr.dsticc ,7i t h Finla nd , s i gned a t ¥osc o\7, 
19th Septe~ber 1944-) . 

(Mi sce llaneous N . 2. (1945) Cnd.6586 . H.M.St ti onery Office. 
Reprinted in J'.roo rican J ournal, i b id ~ aee 85.) 

I.rti clc 13: 

Finland underto.kes t o collabor at ,·,i t h the :.niod Power s in the 
ap;Jrcho nsi on of per sons accused of ':tc:r crir.10s and in their trial. 

Conditi or• of n.n :intlsti c C:: vtit h Bul uri o. , signed a t }. oscow, 28 t h 
October 1944. 

( Misc lla neou o.3. (1945) Cr.'ld. 6587, H.1 .St a tioner y Office. 

'\ 



... .... 

\. 

-3-

Department of State Bulletin, Vol.XI. No.279 (29 October 1944-) 
Reprinted in , .1erican J ovrnal, i bid p .93.) 

.Article 6: 

The Gover111;1ent of Bulgaria rdll co-operate in the apprehension and 
tr.ial of persons accused of ·;,ar criries . 

6. Ifu1.fGM Y. 

Arr:iistioe wi th Hungary , s i gned a t 1 osco·,-, , 20 January 1945. 
(Depart ne nt of State Bulle t in, Vol.XII, ro .291 (21 J anuary 1945) 
p. 8.3 . 

Reprinted in i .. . erican J ournal, ibid, p. 97.) 

Article XIV. 

Hungary ,nn co-oper a te in the apprehension and trial, as rrell 
as the surrender t o the Governr.ients concerned, of persono accused of vrar cr:unes. 
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III/23 
6th Deoen'ber1 1945 

UNITED NATIONS WAR CRD.iES COMl-USSION 

Re ort on the Czechoslovak Case No. 1962 
Reinhold Boecker referred to Committee III 

BY the Secretary tu Cor.urd. ttec IU 

On November 28th, 1945, the Czechoslovak National Office 
presented to the Comrnissicn a charge against Reinhold Boeuke~, 
Captain of the Yaffen S.S., cuncerning crimes committed in 1944 -
1945 in Podbrezova (Slovakia). The acouoed is charged on three 
counts:- ·, 

1. Attempts t ~ denationalise the inha.bitants of occupied 
t erritory. 

2. Torture cf civilians. 

J. Wanton destruction 0f privat e property. 

The short statement of f acts contained in the charge reads as 
follows: -

"The accused participated in the criminal Nazi system uf German­
isation. He t urtured civilians. He v,antonly burned dovm the 
administrative building of a factory." 

The ;articulars of the alleged crime sta te that:-
"The accused raa appointed by the German \Vehrzmcht I s Seouri ty 

Agent in the Prodbrezova Iron Works, at Prodbrezow (Slovakia). 
He partioipa ted in the criminal Naz•:. policy of Genmnisa tion, he 
especially forced on the nehagcn~nt of the Prodbrezow Iron Works 
German employees and workers by oystema.tically r enoving employees 
and workers of Slovak or Czech nationality. 

He denounced and handed over to the Gestapo and the S.D. 
(Security. Service) Czechoslovak employees and workers. 

He participated in the investigation and "interrogation" of 
imprisoned members of the Underground Movement and of partisans and 
personally took :')" rt in the ill-treat ment and torture of the prisoners .. 

In complicity vrith four Ger mans he lSurned dovm the management• s 
administrative building of th Prodbrezow Iron Works, containing 
i mportant docwnentary material, and caused tt,ua a damage of more than 
two million pre-war crowns tc t he Iron Works." 

In its meeting h ld on December 6th, 1945, Connnittee I decided 
to put the accused Re~,uhold Boecker on Li st A dn the second and third 
counts menticned above . 

With r egar d t o the f irst count, Co. · t tee I adjcTrned the ca se 
nd r eferred i t tc Commit tee III , sking fo r its opinion, 

a ) whether count 1 cf the c'lilr ' N • 1962 i s covered 1'y Document 
C. 14b9~ and 

) wheth,c;r t l e f acts under c uz t 1 f the ch .r ge constitute a 
war crime . 



U../45. 
11th December 1945. 

UNI'l'ED NATIC!tS WAR CRIMES CO.C,JISSION1 

OCIIMIT'l'EE III, 

Notes of. the Meetin,g of COlllllittee III held -on 11th December 19i,}: at 

310 p1m. 

There were present: 

Major Dr. Fanderlik, ) 
Dr. Mayr .. Harting, ) 
Dr. Schram-Nielsen, 
camnander Mouton, 

Czeohoslovnkia, 

Demark, 
Nether-lands. 

The Comnittoe having eight members and only three beina present, 
it was. decided to adjourn the meetine till Tues~ 18th December 1945 
at J.O p.m. 

The members present at the 100etina were \U'lD.nimoUS in the view 
that to have a quorum it would be necessary for at least ·a major~ty 
of the members of Camdttee III to be preaent, that is at least tive 
·eni>ers. The :following is a list of the countries nt present 

~~presented on Coor.dttee II~: 

China, 
Czechoslovakia, 
Dennark, 
Greece, 
Netherlands, 
No~, 
Poland, 
Yugoslavia. 

I 
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III/24. 
12th December 1945, 

UNITED NATIONS WAR CRD,{ES COMMISSION. 

CO. UTTEE III. 

Bibliogrnphy of Legal Literature 0~1 the Law of War Crimes and 
Belligerent Occupation in the Second World War. 

Compiled by the Secretary to Cor.r.iittee III. 

NOTE: The following is circulated o.s a nucleus for the 
·compilation of a bibliography on the law of Viar 
Cd.100s o.nd Belligerent Occupo.tion, published 
during the second World \7ar and after its 
conclusion. 
This draft is necessarily incomplete. The 
liternture published outside Great Britain and 
the United State " is, v,ith a few exceptions, so 
far inaccesH~ul0 ; the same applies to mney 
American legal periodicals. 
It ·would be very much appreciated if Members am. 
Nationn.l Offices would examine this paper and 
point out gaps existi?l[;. in the list. 

-----oOo----·· 

Nuremberg: · Before and 
/..fter. 

"Truth". 
23rd Nov. 1945. 

American Society of 
International Law. 

Pro~eedingr o: the; 1943. 

Anderson, a.Arnold, 

Barrister-at-Law: 

Bentw.i.ch, Norman, 

Bentvdch, Noman, 

Betts, E. C. 

Bower, Francis, 

11 The Utility of the 
Proposed T~ial nnd 
Punishme:1t of Enecy 
Leader.s. 11 

The Trial of the Nazis 

·· The Lav, of Wnr" in 
11 In-terru: tional La 1

11
• 

Nuremberg Issues. 

The Belsen Trial , 

The Lau of . tili tory 
Occupai., ion r 

11 Genocide 11
• 

The Nut tr\., ~· ·:.'tr Cr~s 
, :irisdic'cion. 

American Pol.Sci. 
Rev. Vol.37(1943) 
pp.1081, 1098-9. 

Fortnightly Review, 
1945. 

Royal Institute of 
InternD.tional 
Affairs.(Pamphlet) 
1945. 

The Spectator, 
16th Nover.iber 1945. 

The Law Journe.1, 
Vol.XCV,24.11.45. 

Washington, 194J., 

The Nineteenth 
Century,1945.p.235. 

2 The Noraeman,No.3. 
J.my-June ,1944. 

L 



Cecil, Viscount. 

Chorley, R. s. T. ( nov1 
. Lord) 

Cohn~ E. 

Cowles, ~Villard B. 

Cowles, Hillard B. 

Creel George, 

Dickinson, E.D. 

E. 

Eagletqn Clyde. 

E~er, B. 

Feilchenfeld, E. 

Finc)1, George . 

:iir ae nkel, Ernst, 

Frieainnnn, ·; . 

Glueck, Sheldon 

G~ueck, Sheldon, 

Glueck, Sheldon, 

Gluec~, Sheldun, 

-2-

The Wnr a.nd .1-i..fter. 

Milit.;u-y Ccoupation and the 
Rule of Lo.vr. 

The Problem of •·•ar Crit~s 
To-dey_. 

"l!nivcrsality of Jurisdiction 
over ar Crin:is". 

Trial of Viar Crini.ne.ls by 
Milito.ry Tribunals. 

War Criminals and Punishment, 

The ~ritish Court for War 
Cr:iJ:linals. 

"Punishment of ·:·o.r Criminals 
by the United Nations". 

The urnsons of the Kharkov 
Trials. 

The Internat~onal Economic 
Lau of Belligerent Occupation. 

"Retribution f or 1.lar Crimes". 

Military Occupation and .the 
Rule of WY/. 

International I.A·.-1 and the 
Present 1

: ar. 

By IJ.iat Tribunal shall ·ia:r 
Offenders be Tried? 

Contemporary Revie~. 
Decerilier, 1942. 

Modern Law Review. 
Vol.8.No.3.(JW:yl945) 

Transactions of the 
Grot:i,us Society, 
London 1941, p.125. 

California Law 
Review,Vol.33,(1945), 
p.l 77 • 

.American Bar J- ssooia-
. .tion Journal.June ,19!+4~ 

tendon, 1945. 

Proo.Am.Soc.Int.Law. 
1943, p.4-6. 

The I.aw Journal, 
15th Sept., 1945. 

.American Journal of 
International ~w~ 
Vul.XXXVII(1943Jp.495. 

London, · 1943. 

7ashington, . 1942. 

.Al.erica.n J ournnl of 
International Law, 
Vol.37(1943)p.81. 

New York, 1944-. 

Transactions of the 
Grotius Suciety,194J., 
p. 221. 

( 1943) 56 Harvard La, 
Review. p. 1059. 

"War Cr:ir.lcs, Their Prosecution New York, 1941.-. 
· nd unishnent." 

"Trial of i s War Crir,lina ls" Free World, Vol.N 
(1942), p.1,38. 

War Criminals! Their prosecu- Lawyers Guild Review, 
tion and Punishment. Vol. v.No.l. Jan-Feb, 
Th Record of History. 1945. 

·-, 

.. 
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Goodhort, A. L. 

-3-

Rules nnd Procedure to Govern 
'rhe Ca.se of Crines ,'guinst 
International ~ublic Order. 

The Ca.nadiun Ba.r 
Reviev,, 1942. P. 231. 

Goodhort, A. L. 

HamrJer, Ellen and 
Salvin Morim 

r:hD-t . lets of ar nre Justifiable. Qx:ford, 1940. 

T)-ie Taking of HostaBes in 
Theory and Practice. 

Acoricun Jourmu . of 
International Law, 
Vol.38(1944-) p.20.· 

Hyde, Cha.rles Cheney Aspects of the Saboteur Cases. .fir.lerican Journal of 
International Law, 
Vol.37(1943) p.88. 

Hyde, .Charles· Cheney, uniahment of War Criminals. 

Jackson; Justice 
Robert H. 

Report to the President from 
Justice Robert H. Jackson, 
Chief of Counsel for the · 
United Staten in the Prosecu­
tion of Axis Ylar Crir:dnals. 
June 7th, 1945. 

Jackson, Justice 'iforst Cri.Joo of ,~.:n. 
Robert H. 

Jamieson, Harvey M. Some i,spects of the La,, of 
Belligerent Occupation. 

Jessup, ?hilip c. A Belligerent Occupant's 
Po.-rers o~r Property. 

Kelsen, Hans, 

Kelsen, Hans, The Lc2o.l St atus of Gcrmaey 
According to the Declaration 
of Berltn. 

Krasnodar and Kharkov The People's Verdict. A Full 
Trials. Report of the Proceedings _at . 

the Krnsnodar und Khe.rkov 
Gern,.an Atrocity Trials. 
English Text. 

Kuhn, Arthur K. The Execution of Hostages, 

Proc.Arn.Soc.Int.Law. 
1943. P• 39. · 

American Journal of 
International La~, 
Vol.39, 
Supplement p.178. 

The Ne~ York Tires 
Magazine. 
9th Sept.1945, p.45. 

The -Juridical 
Revie,1, Vol.LVII 
(1945), p.6. 

American Journal of 
International Law, 
Vol.38 (1944-) p.457. 

Calif'ornian 'Law 
Rcvie~, 1943. p.534-. 

Ar.lerican Journal of 
International Law, 
Vol.39 (1945) p.518. 

London, 1941+-. 

.American J ournal of 
International Law. 
Vol.36 ( 1942)p.271. 

Lachs, Manfred, History or Law. Letter to the D~cor.lber 1st, 1945. 
Edito~ of the M.o.nchester Guardian. 

La.ohs, Manfred, War CrirIX:ls. An Atter:ipt to 
Define the Issues. 

London, 1945, 



La.ohs, Manfred. 

Lachs, Mo.nfred. 

The Unwritten :Ums of 
Warfare. 

Cril:,es de Guerre - ™lits 
olitiques. 

Tulane La.w Review. 
Ne\1 Orleans, 
October, 1945. 

.,, .. .... · ':. · .. , 

Revue de Droit 
Intern.'\ tiorw.l. 
Geneve., Jan-June, 1945 

. ... ... . ·: La.ohs, Manfred. 

Lauterpacht, H. 

:L8-uterpacht, H. 

Lawyer. 

Lemkin, Raphal!l 

McNair, .i\rnold D. 

MoNair, Arnold, Sir. . : . 

· Man~'ler; George. 

':.'ar Cri~s and Political 
Of'fences. 

"PunishJoont or r ar. Crincs". 

· The Law of Nations and the 
? unishrJent of ·wo.r Crimes. 

War Crir.ies and InterrlEltional 
. Law. 

Axis Rule in Occupied Europe. 

Juridical Revie'.71 

Edinbur3}1. 19li4. 

Opponheim-Lauterpach·'· 
"International Law" 
Vol.II.p.450, para.n. 
251 et seq. of the 

-6th Edition.r.ev:t::e l 
· 1944. 

The British Year Bock 
of Interna tional Lav,. 
1944, p.58. 

The Fortnightzy Revic:·· 
Nover.iber, 19!.-5 • 

WashiJ'l;Ston, 1944-. 

Municipal Effects of Belligerent The Law Quarte~zy 
Occupation. Review. Vol.57 (1941) 

p.33. 

Legal Effects of ~·;ar • 
2nd Edition. 

'I'he Legal Nature and Punishment 
of Criminal .cts of Violence · 
contrary to the Laws of War. 

London, 1944. 

American Journal 0i' 
International Law. 
Vol,37(1943) pp.407 
435. . 

Nrunier, L.B.Professor.Tho Nuremberg Trial. Manchester Guardj_o.n, 
19th-20th Nov. , .. 94!.i 

N tional Lawyers Guild. The Punishi. ent of ··~ar Cr.Lniru:us Lmvycrs Guild Revi. 
·A Staterent of the Na tional Vol. IV. No.6. 
Lawyers Guild. ( Nov,-Dec. 194-4 I . 

Popper, Martin. 

Rowson, S.W.D. 

Statement of Martin Popper, · 
National .Executive Secretary of 
The National Lawyers Guild on 
The ..,unishment of War Criminals, 
Before the House Foreign JI.ff airs 
Committee, 26th March, 1945. 

Punishment of \ .. ar Criminals. 

· Sa.ck,Prof. lexarder N.Punisruoo nt of \i·ar Criminals and 
the Def ence of Su, erior Order. 

16 East 41 Street, 
Nev, York, N.Y. 

The Law Qu:. . . t erly 
Review,Vo1~60(1944) 
p, 225. 

Lo.w Qunr crly RE; i.- i.r 

Vol.60(1944): . . 3 
et seq. 
See also Lawyer s 
Guild Revier. , ol • • 
No.1.(19-45 ). 
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