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UNITED NATIONS VAR CRIMES COMMISSION,

COMMITTEE III,

Note of the Meeting of Committec IIT held on 8th January 1946 at 3,0 p.m.

In the Chair, M, Terje ‘old, Norway,
There were also present:

Mr. .Justice Mansfield, sustralia,
Major Dr, Fanderlik, Czechoslovakia,
Dr, Mayr-Harting, Czechoslovakia,
M, Stavropculos, Greece,
Ccrunander liouton, Netherlands,

Dr, Szercr had sent apolegiecs for not being able to be present,

L. Co-optation of My, Justice Mansfield,

Dr.M.YR-H/RTING proposcd and CormandepdOUTON seconded that Mr.
Justice Mansficld should be asked to beecme a member »f Committee ITI
and should be co-opted, The propesal was carried unanimously and the
acting Chairmon wme asked to report it in tcmorrow's meeting of the
Commission,

1I, Membership of Sir Eobert Craigie.

Dr, MAYR-H.RTING repcrted that aceording to the wish expressed in
previcus meetings ~f the Committee he had approached Sir Robert Craigie
as te his return tc the Committee, Dr. Mayr-Harting wes glad to be able
te repert that Sir Robei t had declared he would try to make the necessary
arrangenents, if the Cormittee g~ desires. The Comiittee asked the
acting Chairman to take the necessary formal steps,

= £ . . 2 " X - I Tt 3 pe .
1I11,The Czechoslevak Case No,1962, (Reinhold Boecker).

The Seerctary read Doc,III/23, The discussion arvae on the
relaticnship between the questions (a) and (b) at the bottom of Doc,
II1/23,

.

Dr. NAYR-HIRTING said thrt in his opiniron the Committee had twe tasks
tc perferm. Under (a) it had tc reply to the question whether systematic
removal of emplcyees or workers whn wwere notionals of the ccoupled
eountry constituted the crire of denationalisation in the meaning of
Doe,C. 149, Under (b) it had to consider whether the facts of the actual
case indicated that Beeckor had committed the wor crime of denationali-
sation or'possibly a war criie of another type.

M, STAVRCPCULOS ns request by Committee T had any
practical impcrtance in view of the fact that Boecker had been listed

n twe other his view the questicn raised only a theoretical
- ir.t. .




(2) it w &, in hin view, not correct to sey that it is sufficient
to chirge ~ non with rarder or some other eriric and then to try him in
the lintional Court for other mattors. The trial in the National
Courts sheuld follow s closely as possible the Commission's decision in
liating the criminsls, He finclly pointed out that the Cormittee could
net possibly reply to Comrdttee I thoat it considered its question of no
proactical inmportance,

lr, WOLD snid thot the Cormittee ought to ansver the question ang
expregscd the opinion that the queation (o) should be answered in the
aAffirmative, ropenting the Cormittec's opinion expressed in Doc., C.149 to
the effect thot denntionalisntion wae o war crime,

Dr, W.YR-H/RTING rwent thet the question (2) ealled not for the
general reply consiating in renewed offirmotion of whot had been said in
Dee,C, 149, but. that it posed the porticular question whether the romoving
of cmployees of a coertain nationality constituted the vmr erime of
denntionnlisation, The simple repetition of what had been said in Doc.
Ce149 would only be detrinental to the weight of that document,

M, WOLD snid thnt questions (a) and (b) ge in a certein wny together
and that the reply to question () should be in the affirmative leaving
the eongideration of the actusl focts of the case to the examinntion of

. \ ’
question (b/. 2

Thia wans ogreed to,

I, TOLD: thereupon intfoduced the pencral dscussion on question (b).

Dr, M.YR-H.RTING said that the case itsclf presentz the qucstion
whether the wrr erime of denationslisatien in the meoning of Doe.C.149 can
be committed by systernntically remuving employecs and twrorkers who are
nntionals of the occupilcd country end replacing them by nationals of the

occupying Pewer,

when the Cammlttec discussed its reéport on denstionslisation it had
ne doubt that one of the means by which denationalisation con be cormitted
the systematic deprivantion of the inhabitants of the ocecupied territory
the foundations of their economic existence, It is clcoxr that ‘a policy
ke this necessarily brings about, as lir.Lemnkin says, ‘a erippling of the
icvelepment of the national group concerned, even a retrogression. lore
cbvious metheds of this kind are, for instance, the confiscation of key
industries, but sirdilar results arce cbtoined if o substantinl number of
miner economic posidions are destroyed,
Dr. MLYR-H/RTING proposcd
denationalisrtion deseribed
recosons seét out in

nd workers who are nationals

-
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Dr, M.YR~H:RTING pointud out that the factes set
choslovak chorge 1n,1962 might constituter another
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cndorsed M Juatice ELD's view by referring to
laid dovm by the Permanent Court of' Internntionnl Justice in

LOTUS cane (France v, T

The Cormittee unaninously agreed that the reply to the first

questinon should be on the lines proposed by ilr. Justice MNSPIELD,
'

The .cting CH.IRILAN then opened the discussion on  the second legal
peint, namely vhether the Gerrman idlitary Judges in sentencing as
deserters French citizens, corpulsorily enrslled into the German armed
forces, had courmiitted wrr crinmes,.

M. ST.VROPOULOS pointed out that Internntional Law dees not allow
prermature annexation, Contrary to what was said in Doe,I/L6, it was,
theref'ore, irreclevont whether pennltics pnssed upon an ~lleped deserter
were or were not excessive,

br, Justice M/NSFIELD drew nttention to the fret thot Doc,I/L6
contained an unwarranted o mtion by describing the French nationality
of the vietim as "o foct which rust necessarily hove been pointed out by

41

the defence."

M;, WIOLD proposed that the Cormittec hnd to base i iscussions on
the assumption that the judges knew the viectims had teen JAlsatians
end that they had been compulsorily en

Cormander MOUTON expressed the wview thot i he Judge knew that the
soldier was a French Nationo ampulsorily enlisted inte the German
txmed forces, he cormitted o vmr erimc by sentenecin ns a deserter,

M. WOLD snid that if the gitizens weuld have enlisted
voluntorily they would hava boen under military discipline and no war
crirme wwould heve been camittcd by the judges,

Mrjor FINDERLIK stated that in his view the judges were not eriminally
responsible in some respoct, 8 German Jjudges, they could not overlook
the faet that rlleged deserter before them was a merber of the German
Ty . His French nntionality should have been n renson to infliet a
smaller punis he judges were not in a position to aecquit
nlleged deserters, anlly constituted a eriminal activity on the
part of the judges wrs th't they sentonced the wlaantinns even more

evercly than genuine

Mr, ‘Justice N 3 ) pointed out thet ocur job was te enfarce the
of Int 2%, he recru.tiient of these French
Judprente wore baned op an illeglity. Nothing

roeruitrent could be considered legal,

15 a o n n ; 1 1: j'l\"_.l i l‘-_','
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Dr., MAYR-HARTING: There is one faet which should be kept in mind and
that is that the judme kmew that the annexation was centrary to
Intcrnational law and thercfore the fact tha. the accused wvas considered
w Gorman citizen wag also contrary to International law, but from the fact
that they had taken the anhexation for granted and accepted all necessary
c.onsequences of this annexation, it does not follow that they cormitted a

War crime.

Dr. MAYR-HARTING further on pointed out that in view of the principles
adopted rightly by Cormittee I, the sitting of judges in Court, cven
constituted contrary to International law, as such, could not be regerded

. &8 & War crimo, The war crime would be only if such a Court applied a

proccdure contrary to the minimun standards eccopted by civiliscd nations,

Dr, CYPRIAN said that it could be maintained that ift the judges were
offercd some cvidence to the effect that the accuscd were not German
citizens and such evidence was coverruled without taking inte account
evidence from the other side, their actions could be regarded as criminal,
but in particular cases only.

On thé propesal of Dr.SCHRAM-NIELSEN, which was in principle,
supported by Dr.CYPRIAN, the Cormittece decided that the reply to the
sccond question should be that

(L’L) the mere fact that o judge sat in the court trying an Alsatian
for desertion becausé according to the German law he was considered as o
German citizen, it is not necessarily considercd a war crime,

(1-1 That the judge in quegtion is responsible as n war ériminal only
if he neglected the ordinary principles of legal procedure to such an
extent that according to the laws of sll civilised countries hisg acts or

cmissions would have constituted a punishable erime,

of the opinion that the subjeetive position of the
en also taken into considerction by the judge and if

Judge lkmew that the man was a Prenchman and therefore in a dilerma
between his duties as a member of the Germon forces and hig fleelings &s a
Frenel? nationsl, it waeg the daty of the judge to take into account such an
xtenuating circumstance and sentence the man, say, to 10 years of imprison-
ment and not to death,

Dr. MAYR-HARTING apreed to that and peinted out that if the judge in
such cirrunstances sentenced the accused more sceverely than a genuine
German citizen, then he certainl be: gtanderds expected by all
civilised notions and such an abuse of power should be regarded as contrary
to the principles of jurisdiction gencrnlly accupted, It was agreed that
this point should alse be sdded to the Cormdtice's opinion.

The Cormittee decided th the scerctory should prepare a draft report
the discugeion and the thow deoisions,

B In order to submit the
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on the reply which in

should be g
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iven t tho French: Notiona 1iloe,
t o the Commission ns soon &8 possible, it wons agrced that thne

will be held on Mondey next, 4th Februory at 10,30 a.m. g,







LG concurred and stressed that 4in Doe.C.12% it 1a said
is prepared to act as arbitrator be tween countries

wiideh have agreed 4o that, but in this special case the position was that
Czecheslovakia had @dready agreed and France had not as yet. It was
quite clear that the Commdssion eould not state a general opinion and thus
pre judice its decision om the conerct ¢ase, Ag long as the recommenda-
tion contained in Dec,C,123 has not been rejected by France, it may be
pessible that the Commiszsion is called upen to act as arbitrator in the
-‘eases roferred te in the paper, gubmitted by the French National Office,
First of all, France had to say whethor” she agreed te the recommendation
contained in Doe,C,123. £ 8 she Cormission had to act as arbitrater
in the conerete case and if no , could pive a theorctical opinion in
gencral,

The Committeo a d that the reply to the question of jurisdiction
should be: -

(a) that without geing into the question whetheér the French or
zecheslovak Courts should have the Jurisdiction to try war crimes
committed againet French nationals on Czechoslovak territory, the
Comrdttee was of opinion that in eanse Woth countries claim the jurisdic-
tion, such action would not be contrsry to International law,

(b) As it is 5%i11 vossil le that the Cordssion will have to act as
arbitrater in cases where a verson Lo wanted as o war erindnal by more

than one country snd as long as the recomiendations eontained in Doe,C, 123
have neither been accepted nor re jected by both partics, it is not

poggible for th. Cormission to give any gonor:l ruling in such cases,.

The Comdttce supgeste that the Commission should st
#ith regard to the Governments which have not yet replied
recomrendation proposed in Doc,C,123,

#5.800n ae the position is clarificd to the effcct that the
Corsnisaion should not act as arbitrator in this particular or in similar
ciages, thon the Commission weuld be At 1ib rvy to give a theor
opinion in peneral,




Dr, CYPRI/AN: : .
not possible for th ourt te eohsider

Dr, MAYR-H/IRTING: We camnot exclude the possibiliby thet the Jjudges
knew that the annexation was contrary to International law and thet it
wag, therefore, contrary to Internationnl law as well to consider the
wccused as German citizens, I the opinion of the Cormission, expressed
in.many decisions of Crrmittee I in simllar cases, usurpation of
sovereignth is certainly a wur crinme, Respongible for this
however, the exceutive, the Govermment, possibly the legl
Judge or the administrative of'ficial,
fact of the annexation and on the fa
annexation, ‘the mere fact that
assunpticn thot Alsace-Lorraine
of this territory, thercfore, Germanc
war erime,
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Dr. MAYR-HLRTING further pointed ou ned WoLL, 3, hpnover, o

war crime, if the Cowrt applied o procoedure or adminiasosred a law contrary

to the nminimm str

Dr, CYPRILN sal ’ it could be mminiidin thet iff the Juldmes wo
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Consideration of Lrsw.lle.10 of the Control Council for
Cernanv, (Documents Scries No,15 (bis),

Considerantion of these twe items wne adjourned,
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wrlesdiction

ther 10 was

wman cltizens

neiderod
accordingly.
rd tn this second question, Dr, MAYR-H/RTING pointed out
that on the 29th Janusary (Mimates No,3/46 ), the Comittee had agreed
that 1t would be eontrary to the nractice of Cemmittec I il it considercd
s a war crine the nmere fact of sitting #n & cowrt illegally instituted
what arpeunted teo the sane, a court, the juris liction of whieh was
epally extended. He furthor stated that 29th Janvary Comxittee ITIL
ve contrary to the practice of Comaittee I to
war céritdnal who acted upon the annoxation of

apinionaf the Chairrin, wis whether the

a war orine if he judged an Alsatian more severely
In his opinion it.was the duty of a

Judge to deal wi an sleatian who had been consoripted into the Gerrma

arry, not in the same way as be dealt with a German eitizen. It was

the duty eof the judpe to conaider the compulsory drafting of the Alsatian

inte the Cerman army as an extenuating circumstance,

3) The third questions in th
T

ran Judge cormitted

i

B
than an ordinary German citizen,

Dr. MAYR-HARTING peinted out that no diffieulty had arisen
firgt questicon,

question, the Corwiittee had also agreed on it, but
loultics ns ta the contrary statement that-no
i war erinminal for sitting on such a Cowrt,

hert CRATIGIE s aid that he agreed with the attitude taken by
te the guentions Nes, 1 and 2,

pI

DISCUSSION OF DOCUMENT III/29, Draft A,

Dyaft

Lo e acreed to without any reservations on the

mMbers.




sceordingly, th mittee decided to insert para,ll of Draft B
into its report ard chorged the - with mnaking the necessary
vditorinl nlterations in para,Il sub-parz.l of Draf't {iy particularly
Leaving out the gquotation of the g cose dn line 7.

Farapgraph I1 sub-para 2

Dr, CY:RI.N exprcasscd the view that Doc.0,123 was not in point becausc
this recemmendation was applicable in cases of different-claims, all of
which were based on the principle of territoriality. ‘here a claim based
upon the prineciple of torritoriality cerpeted with a clainm tn jurisdiction
boged on some other prineiple,~po difficult gquestions of law were ‘involved
teenuse in hiz opinion the prineiple of territoriality of criminal law

ought to

Sir Rebert CRAIGIE asked whether the Committce should not oxpress its
vicw that the claim based on the principle of territeriality was stronger
than & clain based on, €.g,, the principle of protection,

, while apreeing with this wview, as a point of

-

substantive 1: ught it vould be unwise to lay dowm a gencral rule oy
the present juncture in view of the fact that it was not yet cxcluded that
the Commission would have tn aet as arbitrater in sinilar cases,.

The SECRET/RY referred $o his paper III/28 and pointed out that the
question ~f surrender was not put in the French document He alsr crew
the attention of the Cormittee to the fact that the Control Cruncil Law
No,10 isas based on the strict application of the prineiple of territori-
ality (cf, lisc.No )
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Pr, SCHR/M-NTELSEN nsked thnt the roport of the Conmittéc should be
digtributed to the Curmission ty to-morrow afternoon. The Sgeretary said
that he would dc his best to achicve this, but pointed out that his
scerctary had to deal with very many wrgent matters and thnt ~ was not
surce whether the report could be diotated, stoncilled and multiplied by
the following afternoon,

Discussion of the Czechuslovnk Case No,1062,

The repari ITI/27 was discussed amd oll merbers expressed their
apreenent,

Sir Rebert CRLIGIE suggested onc sddition, He said: My Governrent
is very hesitant about inercasing tou far the scope of the crime of
denationalisation, It should not be carried down tothe hurblest schersl
teachcr and the Corridttee should approach the problem with o great deal
of ecaution,

Sir Robert agreed with the two canditions laid down in para,III sub-
poxrae2 of Doe,III/27 but nmcant that a third point should be ndded, to the
effeet, that the accused rust have been acting as a potent instrument of
this denationalisation poliay.

«fter o discussion, in which Dr, MYR-H/RTING and Dr. SCHRAM-NIELSEN
touk part, it was decided to add to pora,IIT sub-parc,3, after the words
"obused to such criminal purposes", the following proviso:

‘provided that the accused played & rile of = certain irportance
in planning or executing the said policy."

motion of Dr, MIYR-H/RTING, it wns deeided to leave out para,
Doc, ITI/27 and make the consequentisl alterstion in para,III sub-
which, it wvns decided, should bogzin with the following wordsg

£ . & . a il C3, L e "
"Tht question is whother the war erime of attermts to denationnlise,..

deeided that this repeort should be submitted by Cormittee III
ge I and cireulated to the mombers of the Corpnlzeion for
information rs a Comsdgsion Document, This nrocedwrs differs from
procedure in the French case where tho report will be submitted to the
Cornrdssion,

Consideration of Law No,10 of the Control Council f:r Cermany.
(Document Scrics Noa 15(bis) and Misc,.No, 9 )

mj m™m 2 7, T ATM ¥ \ . D I - | A

The Chairman, Dr, MAYR-HARTING, proposed that the Cormittee ¢ .;.-ull. not
now discuss Law Ng.10 beeruse its discussicn wns on the mgenda of t-’l-'\
meeting of the Commission to be held the £2llawing day (13th February),

day
Committes III should wait for the result of the digoussion of the
Cormlssinn which would prot bly deal only with Jrt, IV of the Law,
rogulating the problem !.,“ tho surmywnder of Ar erimincls, Conmd ttec II
would in this case resure its considerat ion of th TLner _‘.3‘(”-.-’]'...’."'1."&:'.‘ ol Ti
Lo in LU '|‘i,: e
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Commander MOUPON: Might I back to nmy sugzesticn, I think that
the Whole discussion proves thot nlthough Dr. Sehwclb hna dene whoatever ym
pegsible to give an intornrototion in his doown: nt, we are still lacking
2 source from which the dcsipgners of $he Chorter cot their idens. Is it
nbsolutely ilmpossible t- approasch the four Powers on behslf of the

Cormission to get hold of the discussi-ns which praceeded the drafiting of
the Charter?

Dr, IYR-H.LTING referred to infermative sources ounted in III/33
which mninly ecnsisted in docunents of this Coraaissd n,

Sir Kobert CR.IGIE: I have nlp ady asked the Foreign Office on your
:don whether thoy ean produce anything of what was in the ninds of
I Chorter, and they nre hovineg o search nade, but it is
very Truitful,

The point which wns roised by Dr, Szorcr was o point

al nicety and systemntiocs, 1 very valuable points have
buen made during this mecting and will lesd to an i portant improvement of

the propesed sumicry, but none of these noints sugiest that the low was

uncertain, or at least less certain than international 1law generally is,

I=-NIELSEN; I think Dr, Szerer did not toke sufficient ncte
wers ogrecment is o treaty ot a seicntific revort, I
thnt when they mnde :nvy, they did not go so decply
) resgon why peragreph (6)
i gecticn (l) and (b).
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instrurents of this nclicy Mhat would be unfortunate, On the other
hand; we are on very weak ground:vhen trying to gét down 4o the individuals,
who acted as instruments. Fhere we are in doubt in such cedses and where
municipal law cante nade to apoly, we should let the ordinary prcceases of
Lunicipal law do the work fer us, In dealing with this particular case, we
weuld be wise to say: until we have more data on which to deeide what is to
be the actual scope of "erires against numanity", we should deal with them
on the mere practical basis of ad hce arrangerents,

Sir Rrbert CRATCIE was sure that sueh an act as this, would, in normel
circumstances, be ext

Dr, WAYR-HARTING said that the Ccmmmittee should use the vossibilities
nf'fered by this case to find out what this Unmmission considers to be
crime against humanity, Lachs hod given seme suggestions as te what
elements should be centained in a erime te fall under this category. .
Mayr-Harting theref rre suggested tec leave out for the time being the question
wnether this case was a crime against humnity and to try te arrive at a
enersl definition, [t was elear that ..rt.fi(c:_' of the Charter dealt vwith
two types of crimes against hunanity, namely persecutions on certain grounds
on the one hand, and rurder, extermination, ste, cn the other, As to the
persecution, the purpnse was & relevant consideration, It was our task t»
find a2 delimitation with regard te murder, extermination, ete,

Dr. LACHS agreed with the Chairnan's propesal to enter inte a genaeral

discussion rn this plane anc v to elabnrate ecertain elements constituting
4.

a erime against humanit Ur, Lachs referred to the implicatien irmanent
in considerations »f this kind, hen discussing the notion of crimes
againgt humanity the Conunitise w I nove te have'in mind the values te be
protected by the law making erimes agoinst hureinity punishable. Thus the
would be linked up with the preblem of human ripghts to be
by criminal law,
Cermander MOUTON felt it a bit vremature +n enter into such & general
t (=) information about the discusaions .

ind (b)) the Wurerberg sentences.

4

mist have becn in the
of Hth August 1945,
thisg Cemprised whieh has deveted much
retributive nction eof the United Nations
he effect the Srirnes such as thoge committed against Jews of many
naticnalities srkou alsn fall 7 1%, He referred tec the cellection of
deowrents preprred by Dr, Féer's cffice, Dee,0.25, perticularly tc President
Rocsevelt's staterent 12th June 1944 (Due.C,29(a)) and tn the ccrr: apen-
dence with the United Xingdem Government ntoained in the Doe,C.78.
alse r tn Mr, Fden's statement pof Lth Cetober 1944 and te Mr,law's

atatoenent
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Dr, IYR-H/RTING referred to the fomous nessare in the Pressble t the
Hopuz Regulations ond to the sipnifficant faet that the Prearble pives the
possibility tc apuly the laws and customs of wer in onses which are nct
covered by the letter of the Rupuletions, Not 211 the lawas and custons
of wor sre in this untegory but nly thosc which infringe against the
dictates of public conseicnce and the laws of hanenity. Every orine agningt
hunnnity is o eontraventicrn of the laws of warfare.but it is not the other
way r ound,

Dr, SZERER: Under the Charter, it is cle r that there should be three
distinet categorics of crimes, one apainst peaece, the second violations of
the 1laws and customs of war and the third arodinst humanity, If you say that
erimes agninst hummnity moy consist of the viclations of the laws and customs

8&C

of war, this is the- nd point and you do not make the distinetion between
(b) and (c),

Yo jor FANDERLIK Arew ¢ htion t he difference in lanmunece i

guag n the
Hopue Repulnti - hand onad 4 she Chorter and in Law Ne.1lO »n the
thor, If the soldicr did something on his owm ncosunt it wis a violation
be punished, but net under the
ind 1 eonspirney.

Szercr would be met
lcelly cleon notice of
disrcgarding the positive
f erimes ppainat huwwmnity under

Sir Robert CRIIGIE: Dr. bzervr's noi s 0 very imr
try bto drie up docunment whiel! 18 el {nd which 411
vould prefor to have o distinet elass crires apoinst m
of wea crimes proper, but as e -re dealing with what is reelly o new
of orime under intcrnotionnl lew thinlk we “re bound to ¢ he best
we can by interpreting such texts sz have boen dravm up by international
agreement in order to define these crimes [t is difficult flor this
Cormlission t ndeovour by itselft ¢ cherm vhat is o crime against
numsnity without having ré-ao he exlsting texts, I sympathise with
Dr, Szerer's view, but I o whethor we con disrepsard the Cherter

L]
L

which is our bible s far as interpreting these new orimcs ogaina
internations]
Py
indiecation
mamanity t
rnd anythinge




4o . } 0 oy auprestion, I think that
proves thot nlthoush Dr. Schielb hoz done whatever vos
o glve an interpretotion in his document, we are atill lacking
scurce from which the desipgners of the Chorter cot their idens. Is it
absolutely impossible - npproach the four Powers on behalf of the

ormission to ot hold of the disocussi ns which preceeded the drafting of

P

he Charter?

vhich mainly econsisted in documentsof this Corps ssion,

Dr. MWYR-H .ETING referred to informitive scurces guoted in II1/33
sis

:sil“ nobert CR.ICIE . I have olr ady asked the 3'1?1‘01."".". Of'f'ice on your
sugiestion whoethor they eon vroduce anything of what wos in the ninds of
the framers of the Charter, and they sre hovine o search made, but it is
ot likely te be very fruitful,

Dr, OCHIELB: The point which wes roised by Dr. Bzercr was 2 voint
legnl nicuty and systemntics hink sume very valuable points have
been made during this neeting ond will lead to an i portant improvement of
the proposed ; but none of thes ints sugest that the lowr was
uncertain, r n cast Legs certain than international law generally is,

e S —

Dre SCHRAM-NIELSEN: ; De, Szerer did t teke sufficient note
thet the Four-Paowe arrecnent is o treat i not o seicntific renort, I

am guitc sure that when they nade that tres 3 hey aid go so deeply
intc the matter and 4 v opinion there is no resson why porazraph (c)
should not eover the wider ficld th that limited by secticn () and (v).
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Dr, M.YR-H/RTI drew etiention to the enscs of Yuzosiov partiscns of
talian nats

Ur, SCHR/M-NIELSEN: Th: is another poind ' the perpetrator is an
~lizn ecivilian and the vietim a Yugoslowv soldicr, what thens It falls
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Minutes No,8/L6,

UNITZD NALTIONS WAR CRIMES COMMISSICON,

COMMITTEE III,

Notes of the Meeting of Committee III held on 9th .pril, 1946,

In the Chair: Dr, Mayr-Harting (Czechoslovakig),
There were also present:

Dr, Schram-Nielsen, Denmark,
Commander Mouton, Netherlands,
Dr, Szerer, Poland,

Sir Robert Craigie, United Kingdom,
Dr, Markovié, Yugoslavia,

I, Minutes Mo, 7/46.

Minutes No,7/46 were approved subject to thé followins amendments:
In 5ir Robert Craigie's statement on page 5, line 2, the word "point" is
to be replaced by "law",

Ir. Sir Robert Craigie's statement on page 7, paragraph 7, the last sentence
£hall read as follows:

view is that the Charter does not distinguish and
probably reading it wrongly in saying thet Art.6(c)
/o types of erimes."

he Charter covers t

In Sir Robert Craigle's stutement on page 7, parsgroph 2, the last word
"wroper', is to be deleted,

It was further agreed that the renreduction of the statement made by
layr-Harting would be amended according to a text which Dr, Mayr-

f

Dr,

Harting, undertook to supnly to the Seeretary,

of' the Alsatian Deserters,

e

MAYR-HARTING sumarised the previous nroceedings. With regard
to the guestion of Jjurisdictic the Committee had concluded that both
French and Czechoslovak courts had jurisdiction and had agreed that it
would be :lore appropriete to refrain from andwering the question to whom
the accusad should be surrendered [his part of . the revport had been

1

t ob jection, Colonel Hodgson thought

approved by the Corniss :
sport might lead tc misunderstanding, namely, that only two
that the crime Wwas commditted on & certain territorv, or
: ationality could be the basis of
nother basis for the
the custody of a
ziple of "universality
_ : f internctional law,
principle restricted to -nglo-jw
e .
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Dr. MLYR-H RTIMC: Wo can expeet o Judge not ta take riinicioal law

intn considoration only if its ~polie-tisn would lead to a erinc against
humanity,

Sir Hobert CRATGIE said he would ecrtod nly say thet, if in thc process
Lying the municipal law an irhumane rot had been ace omplished, such

Lt iprLy Ll

te illegel sheotings, torture and the concentration camps, then he thoupht
there wias no doubt thet the judge would bo guilty of a wr crime, but whorc
wo were dealing sinply with an interproetotion of runieipal law and ne
nbviocusly inhwnine act had becn cawdtted as o result of it, nnc could
hardly cxpeet the judec to guestion the vl idity of his ovm law,

Dr. MIRKOVIC pointed out thet Frenchmen hod beon £ arced o jrin the
German army and to fight for their cnemic s, to fight ngeinst their om
nationals, and this ancuntecd ta an otrecity on the part of thosc who
attempted to enfome it,

Dr, M\YR-H:RTIIG said that thc torm "atrocity" was not clear cnough,
A erime ~gninast humanity was s orething whieh waa even Parbidden t»
soverelpn State,

Cormander MOUTON: Where o sovercign state would not have been entitled
th

n it.dous not matter that-a runicipal law hos been made to that

to do it
:f'f'eet,

(4

)

Sir Robert CRAIGIE: T'¢ 11 up o British subject and force him to
fight apringt his own country would be an sot which no sovereign statc
should coreiit nd 1t would be o erime against humnity,
Sir Robert thourlit thnt Judgpes should have questioned the validity of
the rrdinancesbefore hoving the men shot, but wondered whe ther they would
ieve been equally guilty if the law hogd been the

on the Statute Book of Cermany.
In some cnses o law, although on the Stutute Beok, was an inhumene law,
contrary to human insticts ang thercfore oven the Judpes applying the law
would be guilty, Hed therc been formnl ~mnexction, it would be going for
tn sny that they should have questioned it, Therte may have been rther
cases wherc anmexation had taken place during & war,

Dr, '"MAYR-HARTING: Thire iz no doubt thet the ammexntion of Alsace-
Lorraine would alse have been illopsl if it was brought absut in accardance
with “ny Municipel low. oomc of us e, however, of the cpinion that such
illepel ~nnezation would be a sufficicnt defence far the judges inv-lved

in owr case,

o T '..._‘._* ot o E.:_El" :r & '
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nr on the basis of orders given by the Fuhrer that the accused were
deserters fram the Gorman arny end the question is whither they are to
be econsidercd to have eomaitted 2 wnxr crime because they carried out what
they understoed te be Germon law at the time, We have to consider ench
cnge on its merits ond econnot apply any general cula, I-would nct
oppase the view thot thesce judges vho had these men shot as dusexrters
crmmitted a war erime, whether they werc aceting on the basis of the orders
Siven by the Filhrer or not,

Sir Robert CRAIGIE: I should say: deecide ncw because Judgnment of
the Huremberg trial mey not thr~w ruch morc light on this particular
_r,'"int.

Dr. MALYR-HARTING surmned up that the Committee was unanimously
preparcd: to submit the report based on the assurption that il secce-Lorraine
ven accerding to CGermnn law, cculd not be considered as part of the
German Ikich and that whatever -~ur spinion might be in the cose of
illegnl anneXation, the sentences concerncd constituted War Crimes, It
was decided that Dr. Moyr-Harting should re-draft Dr. Scghwelb's report
C.17%(C) nn the asswmtion that ncither ncecrding ta Ipternational nor

to Goerman law eould slsace-Lorraine be considerced os incorperated into
T

the German Reich and that itwas, thercofore, superfluous to go into the

ucstion of whother in the case of an illegal annexation (an annexation

cocrding tn CGerman Loaw only) wns there a prima facie ease apeinst the

Judgcs.




Mimites Neo,9/L6,

UNITED NATIONS WAR MES COMMISSION,

COMMITTEE I

e8 of the liseting of Committee IIT held on 7th iay 1946,

In the Chair: Dr.Mayr-Harting (Czechoslevakia)
Jso present:

major Fanderlik, Czechoslovakia,
Commander Mouton, Netherlonds,
Sir Robert Craigie, United Xingdanm,
Dr, Szerer, Peoland,

Ur, Zivkovié, Yugoslavia,

The case of the Alsatian Yeserters,

The Cammittee continued their reu-consideration of the report on tne
Alsetian Degerters' case,

The Chairman, (Dr. MAYR-HARTING wrised the previous proceodings
ind the Committee apgreed that there w i further conrient necessary on
aragrashs I, IT and II :

Commander MOUTON sugrgested thet reference should be made in the
repert on tha present case > the resolution passed by the United Nations
Asaembly 13th Pebruary, 1946 See Doe.C.179),

Dr, MAYR-HARTING renlicd ths the Conmd had egreed to the
propoged attitude that it show refirein from expressing an opinien to whom
I 14 I

the eriminals should be surrenderesd A reference to the Asserbly rezolu-

gty e
tion srould

territoriality.

press the elaim of the

territoriality would, in

t being re-coneidercd
vkovié's opinion ther
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The Conmaittec d paragraph VIT of the 2 & 3 is contained

in Doc, ITT/40,

Paragraphs VITI

e Committee further decided to adopt Art,VIIT in the words contained
¢, C,174(C) and it igreed to paragravh IX without alteration,

. : should sent 2 copy of the
in to-day's mecting, to the members of the Speecial Ad
whcther they agree vwith the report as now re-drafted

to convenc a mecting of the Speeial Ad Hoe Comittec,

the mermbers o the Speeinl 44 Hoc Committee agree to the new te Xt
I y2s »

then be presented to the Co mission, as . unanimous revort of
IIT 2nd of the Special 4d Hoe Cory ittee,










Peragraph 10,

The wording vias agreed towith the ingertion, between "the" and
"perpetrators", of the word "actual",

>aragraphs. 11 and 12,

Poragraphs 11 and 12 were agrecd to without clterations,

III.The case of the Alsatian Deserters,

Dr, SCHWELB reported that he had received from M. de Bacr and from
Lt. Eerl ¥, Kintner, the following lctters dated 13th Yoy 1946, referring
to the Becond rcport by Cormittce IIT, Document IIT/41,

Office of the Representative of Belgium
on the
United Nations Wur Crimes Cormission,

315 Lansdowne House,
Berkeley Square,

1&20/‘.(:. LO'ﬂdC"ﬂ., ?u'.l. ljth sl.j;_:y’ 1(';‘.;_6_.

pecr Dr, Schwelb, e

. With reference to your letter of 1llth May, I have studied the sceond
report cf Cormittee III on the matter of the Alsatian deserters, as
contained in Doc,III/Ll, and am in full agreerent with the present draft,

So far as I am concerned, therefore, I agree that we should follow
the procedure vroposed by Committee III, and provided the other members
of the Special »d Hoc Committee approve the present draft, can see no
reason for summoning a meeting of the latter committee.

-

“ours sincerely,

/S/ M, de Baer,

The Commissioner for the United S&otes of fmerica

on the

ald{ord House 3
Porlke Lane, Wel,
15th May, 1946

| = N, IS .
oenvelb,

I have your letter of Moy 1lth with respect to the Special Ad Hoc
appointed to consider the /lsatian Deserters matter, I have
studied the document III/Ll enclosed with vour letter and find myself in
camuiete apreement with the substance of the rewort and with th rooesdure
proposed by Commitice IITI on this matte: Ingolar as this oiflecc is
;:bnr'- rned, there is no ruason for convening a meeting of the Special
Hoc Conmitiece,




—ly—-

" Colonel Hedgsen bet'ore his departure hoad given ruch censideration
the Alsation deserters matter and I know thet the views expresaed in
document ITT AL would also mect with his camplete approval,

Yours sincerely,

/s/ Barl W, Kintner

/t/ EARL W. KINTNER,
Licutenant, USHNR,
Deputy United States Commissioner,

decided that Frofessor Gros's secrotary should be nsked by
to inform Profiasor Gros of the present state of this case
ask him to inform the Committce of his opinion from Paris, if
by telegron,

Sir Robert CRAIGIE remarked that he had some amendrments to the final
text of the report III/A) which he would hand to the Seeretary. They

not affcet the substance and are only matters of a stylistic nature,
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THE COMMITTEE AGREED THAT THE LAST BUT ONE PARAGRAPH SHOULD
BE PARTLY RE-DRAFTED AND PARTLY SUBSTITUTED BY A FOOTNOTE
REFERENCE TO THE OPINION OF PROFESSOR LAUTERPACHT,

Dr,SCHWELB undertook to redraft Doc.C.199 on the lines agreed
upon, and to take out various more general paragraphs which might be
included in an explanatory annex,

Cover of the publication,

V.

THE COMMITTEE APPROVED THE WORDING FOR THE COVER OF THE
PUBLICATION OF THE SUMARIES PRESENTED BY THE SECRETARILT.
(See appendix to these Minutes, )

Discussion of Doc,III/L3 of 26th June 1946,

The Committee agreed that Trial No,4, could be left out of the
first volume, and the others all included if the available space was
sufficient,

VI, H.M,Stationery Office - Conditions of publication

on agency terms,

A paper containing the standard conditions of publications on
agency terms was distributed during the meeting.

It was subscquently. circulated as Doe,IIT/4kL.

THE CCMMITTEE EXPRESSED ITS AGREEMENT WITH THESE CONDITIONS,

The next meeting of the Committee will be held on Tuesday 2nd
July 1946, at 3,0 p.m,

ANNEX,
(See paragraph IV Supra.)
ENGLISH EDITION.
TRIAL OF WAR CRIMINALS,
Annotated Summaries.

Volume I.

(Design)

Published for
The ™ited M-tions War Crimes Commilssion

by
H. M, Stationery Office,
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would arise in prectice., The camment in the third paragroph of
Fage 11 of the "Pelcus" trinl report should, in his view, be
omitted,

THE CQQMITTEE .\GREED TO THE PROCEDURE SET OUT
BY LORD WRIGHT REGARDING THE PUBLICATION OF THE
LAY REFORTS,

o« NNEX

Lotter dated lst Ju__lx! lgg sent by hi dg_Baer fo
the .&ctinf hairmen of Committee 111

Dr, Mayr-Hortino

"I am sorry that I shall again be prevented
from attending your meeting to-morrow, as I am flying to
Bolgium in the morning. I hope that you will excuso ryy abe
acneco,

I have read very carefully the summary trial
report of the 5.S. Peleus (C.199). T wns very impressed by

the excellent way in which Dr, Schwelb has presented 1t, and
have only one or two minor suggestions to make about 1t;

1, Composition of the court. I suggest that the
nomes of the judges, the prosecuting counsel and counsel for the
defence should be mentioned. I know that several of these are
not professional lawyers, Novertheless, the authority that
attaches to the person of the Judge is, in nyy opinion, of
sufficiont importance to justify their inclusion. I realise
that the names of some of the counsel are montioned, e.g. on
peges 3, 6 and 7, but I think it would be as well t0 mention
then also in the beginning of the SUILIATY .

2, <8 to the third paragraph of II on page 14, I
would like to have a word with Dr., Schwelb about this, when
it is convenient to him,"


































e

Sir Robert CRAIGIE: It might be as well to make this point clear
but there was no necd to give it exceptional publicity., An answer to
a supplementary question would not seriously injure the position of the
Commission,

At this point the Secoretary Genercl produced the correspondence
between the Commission and the Ethiopian Legation, which showed that
the Cormission had given no indication to the Ethioplan government that
war crimes cammitted before the present war would be considered by the
Commission to be within ite jurisdiction,

The Canmittee unanimously agreed to submit to the Commission
the following resolution for consideration at its next

meetiggs

1, The UNWCC has, up to the present, only dealt -vith war
orimes (including crimes against peace and orimes against
humanity) committed during or connected with, the present
war, The Committee can find no evidence that it is the
wish of member Governments that the Commission should deal
with war crimes committed in any other war,

= The Committee are not in possession of any evidence
to show that it is the opinion of the Govermments that any
direct connection exists between the Italo-ibyssinian war
and the present war,
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Suggestion regarding the publication of enactments dealing with war crimes.

nfter o discussion in which Dr, Mayr-Harting, Dr, Szerer and Sir Robert
Creigie took pert, Dr. SZERER pointing out the urgency of the matter and
Sir Robert CRAIGIE proposing the adeption of the suggestions, it wes decided
to recormend to the Cormissiong

(#) That the Comaission adopt the proposal set out in the paper regnrding
the publiertion of encctients.  (III/60).

(b) That the Secretariat be charged with the task of commencing the
preparetory work without delay,

(c) That the publication should, if necessery, toke ploce by instalments
(in cuse the material relating to some countries should not be available
within a reasonable time,)

That also with regard to this publication, the rule should be observed
that the consent of the representative of any member governnent will
be necessary as for as the enactisents of the respective member country
are concerned.

That further points relating to this publicntion should be de~lt with
by the Specinl Committee for Legnl Publicotions which wns appointed
by the Cormission in its meeting held on 23rd October 1946, (M. 115).

Dr, Schwelb was csked to compile from the document III/60 nnd the
amendments suggested , 2 Cormission document which would go before the
Commission as the Committee's recommendation,




Among the representatives present, add:

Commander M,W,Mouton, Ne therlands,
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between various cases, as suggested by Dr. Mayr-Harting.,  Where, for
instancc, the clement of pillage existed, he would be pleased to list
th¢ person involved. He would not like, however, to commit his
government to the general principle set out by Commander Mouton,

Commander MOUTON pointed out that the Verwalter was not a private
individual, but a kind of civil servant,

Sir Robert CRAIGIE stated that if the Verwvalter was important
enough to be responsible for the policy of confiscationy it would be
Jjustifiable to list him,

Dr, SCHRAM-NIELSEN expressed the opinion that administrators could
not be regarded as part of the authority of a country,

Dr., SZERER asked for further information as to whether the properties
in question had only becn scized and placed under temporary administration
or whether they had been confiscated (expropriated), If the former was
the case, it was obvious that they werc, €Ven under German law, still the
property of the legitimate owner, and that to acquire them was an act of
complicity in the criminal conf'iscation. In that case the Verwalter
would know that the transfer was not complete,

Major FANDERLIK explained the procedure of the German authorities in
' seizing and confiscating Jewish property throughout Europe, On. the
preliminary seizure, usually followed fully fledged confiscation and
expropriation,

Purther discussion of Doc,III /65 was adjourned,
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Dr.LITAWSKI drew attention to the faot that it was not stated in
the charges whether the coni‘isontion(tmnafer of the right of owmerhip
unler German law) had taken place before the purchase by the Verwalter.:

After further disoussion, Oommander Mouton was asked to furmish
further information on the following points:

1) Whether the property in the differént cases had been
expropriated before the purchase by the Verwaltors

2) Whether the alleged price was paid by the Verwalter from
his ovm money or from money taken from the business or whether
it was oredited to him, v '

3) Commander Mouton should, if possible, subtmit to the Committee
oopiles of the Occupational Enactmonts dealing with Jevdsh Propertys

Commander MOUTON said that he would try to give the information
wanted, but that he still hoped that the Committee would give a general
reply.

DreZ1lVKOVIC replied to a question put to him by Colonel SPRINGER
with regaxd to his view on the relationship between present and future
Internationa’ Laws He said that International Law was, inter alia,creatcd
by precedent, particdarly by Judgments of Courts, and the Oommission shculd
contribute tovards the Courts having the possibility of adjudicating 'on
ocontroversial cases of this kind, by listing the alleged perpetrators anl
thus oontributing towards the development of Internntional Lawe

III.  Denouncing as a war crime(DoceIII/69)

The consideration of this question was adjourned and Commillec
was asked to olarify the terms of referencee




















































COMMITIEE III MINUTES,

No, 28/46.

UNITED NATIONS WAR CRIMES COMMISSION.

Notes of the Meeting of COMMITTEE IIT held on 18th December 1946

ﬁt 2,30 p.m,

In the Chair: Sir Robert Craigie (United Kingdom),

Also Present:

lir, B,H.Brown, United States of Amerioca,
Major Fanderlik, Czechoslovakia,

Commander Mouton, Netherlands,

Dr. Aars-Rynning, Norway,

Pr. Mezulic, Yugoslavia,

Minutes Nos, 25/L6, 26/.6 and 27/46.

Minutes Nos. 25, 26 and 27 of 1946 were agreed to,

Civing Informaticn as a War Crime, (Doc, II1/76).

The Committee continued the discussion of Doc,III/76,

Paragraph V, wos agroed to subject to the following alterations: The words
"under this category" will be replaced by "under the category of accomplice",

The word "own" is %o be omitted,

Paragraph VI, was agreed to.

Paragraph VII,

Dr., SCHWELB read to the Committee the contents of a letter received
during the meeting from Dr, MEZULIC, a copy of which is annexed to these
Minutes,

After discussion, in which Commander Mouton, Mr. Frown, Sir Robert
Craigie and Dr, Mezulic took part, it was decided to insert between sub-
paragraph 1 and sub-paragraph 2 of paragraph VII (at the bottom of page 3),
the folleowing paragraph

" Such mitigating circumstances would clearly not cxist, in the

case of an informer, who acted entirely on his own initiative",
 In the first line o the first sub-paragraph, the words "will heve
had to be furnished" will be replaccd by"must have been furnished",

Paragraph VIII, was agreed to,

raragraph IX was agreed to swbjoct to the following modifications:

In line 2, add "too" between "examine" and "closely";

in line 9, place the word "even" between "egtablish" and "a prima facie";
in lincll, omit the word "precise";

in line 13, omit the word "possibly".
















©e8s, murder and magsacre,
under inhumane conditions, forced labour
enlistment of soldiers in the armed force

villans, intermment of civilians
of civilians, compulsgory
s of the ocoupying Power, otc, "

Paragraph IV of ITI/76 was agreed to with the following alterations:

In the 7th line of

sub=paragraph 1, the word "knows" is to be
replaced by "recognises"

The 3rd sub-paragraph of paragraph IV is to be omitted,

The meeting was adjourned until Wednesday 18th December 1946 at
2.30 Pelg -
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