








No. 1/1945
UNITED NATIONS /AR CRIMES COMMISSION

Committee ITT

Notes of Meeting hcld on 20th August, 1945, at 10,30 a,m,

Mr, Terje YWOLD (Nomvay) in the Chair

There were also present:

Captain WOL¥W ' United States of Aterica
Major FANDERLIK Czechoslovakin
" Dr. MAYR=HARTING )
M, STAVROPOULOS Greece
Dr, ZIVKOVIC Yugoslavia
Dr, SCHRAM-NIELSEN Denmark

Dr. LIANG (China) had sent his apolozics for not being able to attend,

1. Avpointment of an Acting Chairman

M. STAVROPOULOS proposcd and Captain VOLF}' seconded a proposal to
clect Mr, Terje WOLD as Acting Chairman of the Committce in the absence of
Dr, Ecer, : '

This was agreed,

2., sopointment of a Secretary

Mr, McKINNON WOOD, Seeretary=General, suggested that Mr, Seinrelb,
Legal Officer of the Cormission, should act as Secretary to Comiittee III,

This was a:;reed,

5. Discussion of Documents C,L4l and III/12 end rclated subjects,

The CHAIRMAN proposed that there should be a general discussion of
the documents and that ar examination should be made of iArticle 5 of the
Four-Power Agreement deal ing with the adherence of the individual United
Nations to the Agreement,

Major FANDERLIK proposed a discussion of the papers before the Comndittec
and added that the discussion on the Charter should be prepared in a similar
wey as the discussion on the Potuodan dceision had been,

Dr, MAYR-HARTING agrecd,
Dr, ZIVKOVIC informed tie Commiticy that the United Kingdom Govermment

had already sent or werc sending the Agreoncnt to the intercsted Governnmonts
through diplomatie channels,
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Mr, "/OLD wanted to have the opinion of this Committee beforc he mede
any suggestions to his Government., It would be uscful if the Comnittec -
‘would say in one form or the other that they rccommended that the other
United liations adhere to the Agrcement.

Dr, SCHRAM=-NIELSEN said that his Government alsoviould be interested
to have the opinion of the Comaission on Lrticle 5 of the Agreement,

Dr, ZIVKOVIC mentioncd that Mr., Justice Jackson and the then attomcy-
General had comc to the Comission and invited the Govermments to collaborate
in the prosceution of the major war eriminels, The four signatorics would
appoint prosecutors; the other Covermments would present charges to the
four prosccutors, The Four Powcrs would undertake the whole proccdurc on
behalf of the whole of the United Nations,

Mr, McKINI'ON WOOD rcad Articles 14 and 15 of thc Charter,

Mr, SCHELB dre.r attention to the distinction mad: 'in the documents
betwreen signatorics and adherents, y

M, STAVROPOULOS expresscd the opinion that JArticlc 'S5 of the sgreeacnt
had only an acadumical meaning, It made nodiffceren from the practical
point of view wiwther an /llicd Nation adhcred or did not adhere,

Dr, ZIVEOVIC askcd vhetheor a United Nation was ocntitled to prescent a
charge to the Chicf Prosecutor without having previously adhercd to the
Agreement,

Mr. WOLD askcd whether there werc any means of getting somou morc inform-
ation in rcgard to what Article 5 of the .igreement implicd for the
individual United Netions, He particularly asked hether it would be
possible to approach Mr, Justice Jackson or the British Foreign Officc,

Mr, MCKINON Y0OD soid that the diffioulty was that none of the Four
Povers would be preparcd to intcrpret alone the Four Powers' lgrecment,
but he seid that he could asl: tanc Foreign Office informally.,

Mr, WOLD asked whether the Commdssion could have the letter which was
being sent by the British Foreign Office to the individual United Notions,
" He also suggested that the jmerican Representative should try to get as
much information as possible from Mr, Justice Jnockson,

Captain WOLFF promised to take the matter up with Colonel Hodgson,

M. ST.VROPOULOS suzgested that Professor Gros should also be asked his
opinion and invitcd to ~ttend the Commdttec's ncext mecting,

Mr, WOLD said tiiat he had told his Governmacnt that he would roport
on the question of adncrence to the Lgreement, but not before the Commission
had dealt with it,

Dr, ZIVKOVIC said, in this comnection, that he hud obtained some
information from his National O:ficc saying thet they had apparcntly been
requested by the Military /iuthoritics to pruscnt particulars of cvidence
against thosc whom they wanted to have surrcndered, In his opinion, this
woas a matter of principle becausce the Commission had always understood
that the listing of &« porsor on the Commission's Liste prosented a kind
of warrant, If eacli of the reuauesting Governients had to start afresh,
all their work would have becn wraste of time,
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Major F/NDERLIK explained thc¢ actual practicc of the Jmerilcan Military
futhorities in Gemmeny which requested o so-called "anted" Report, If it
was found out that the wanted person hnd already becn listed by the Come
mission, then there were no difficultics.

Dr, ZIVKOVIC said that it secmed that there werc eascs vhere they
were asked once more to produce evidence,

Mr, 7OLD raised the qucstion of surrendcr of major war criminals to
the military authoritics for trial beforc the International Military
Tribunal, He seid thet both this question and the question raiscd by Dr,
Zivkovic should be teken up as speeial cases by this Comndttec,

Dr, M. YR-H.RTING, wvhilc c¢ndorsing the proposal to approach the British
Forcign Office, the imerican a thoritics and Profussor Gros, said that at
the samc time we¢ should arrive at an interpretation of our ovm and ask
the Secretary of the Committee (Mr, Schreld) to prepare a paper about the
conscquences of adherence to the Jgreanent,

M. ST.VROPOULOS scconded this proposal,

Dr, SCHR.M-NIELSEN cxpresscd the opinion that the interpretation Ly
the Committce should be postponed until they had the intcerpretation fronm
the British Poreign Office,

Dr, MAYR-HIRTING said that as lawyers, Comnittec III should come to
an interpretation of their om,

The Coumittee decided unanimously:

1, That the Sccretary-General should try to get informal information from
the British Foreipn Officc, that the Jmorican represcntative should try
to get similar information from Mr, Justic¢ Jackson, and that Profussor
Gros should bc asked to give his opinion,

That the Seerctary to Conmittee III should prepare the paper mentionced
above,

The Committee then procceeded to the examinnation of document O, 141,

Dr. MLYR HARTING drew attention to the implications of the Potsdaun
decisions on the preparation of our Lists, particularly the Lists of “Keyuen',
and moved that this nucstion should be refurrced to Comnittee I,

Dr, ZIVKOVIC agrccd,

Mr, WOLD said that -/hat intcrested them were var criminals, wherens they
were not intcrested in questions of administration (persons to be arrcsted cnd
interned), and poersons rientioned in paragraph 6 of the Potsdam principlues,
This was not the busincss of the Wer Crimes Comnission,

Dr, ZIVKOVIC cgreed, No doubt paragraphs 5 and 6 of the Potsdam prine
ciples dealt with (1) war crimces and war eriminals, and (2) sceurity suspects
and sceurity measures,

4

M. STAVROPOULOS agrced vwith Dr. Zivkovie and added thot it was no task
of thc Commission to producc Lists dcaling with sceurity suspects, He thought
that the production of "keynen" Lists should be discontinued, because people
in Gemmany know much more about it than they (i.e, the Commigssion) did,
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Dr. MiYR-HURPING said the Commission had not restricted thenselves to
criminals in the narrow sense, and tlic Potsdem decision should not induce
them to abandon the preparantion of "keymen" Lists, and that the Potsdan
" deoilsion should be a guidance for preparing further lists, He revcated
the proposal to refer the question to Cormnittee I,

Captain WOLFF said that his wnderstanding of the "keymen" Lists was
hat there was no substantial difference between them and the ordinary
Lists of thc Commission,, The Comission was satisfied that the evidence
of crimes comnitted by these keymen would come later, Bven in regard to
the eeymen" Lists, there was a prima facie casc cnabling the Commission
to say that they must have taken a leading part in the organisation of the
reign of terror in Burope,

The question whetaer the Comnission should £0 on with the preparation
of "Keymien" Lists was a matter for Comittee I to decide,

The Comnittece unanimously decided to send this question on to Comnittec I,

The Committec then discussed the notion of major war criminals ag
understood in tiwe Moscow Declaration, the Potsdam principlcs and the Four
Porer ligrecment, >

Dr, SCHVELS drew attention to the saving provision contained in «riticlc
4 of the igreement and to the fact that irticle 1 of the Charter refcerred
to the Agreement and thus provided that major war criminals within the meaning
of the Lgreement were only those whosc erimes had no geographical localisation,

Mr, "OLD concluded the meeting by stating that he would eonvenc another
necting as soon as possible,
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Governments of the United Netior... "o are s. advisory tody and as such
we should support the agrecrent by rceormonding the other Governmonts to
adhere to it, as we have alrcady donc,

Mr., WOLD agrced with the opinion expressed by lessrs, otavrovoulos
and Schram-Niclsen, He said that the Corvdssion wos not o legislative
body, but was only advisory to the Govermrents represented on the
Cormmission, MNone of the Governments would adopt somcthing ns a erime
which was not o erime in International 1law, In acecpting the provoscd
dcclrzration, the Cormidssion would to a certain cxtont be outside the scope
of its business, Thefact remains that these prineiples have élrcady been
ledid dovm and the guilty persons will be tried accordingly.

Mr, WOLD also asked vhether the roesolution C,144 had becn published,

Press Comruniqué would be

The SECRETARY GENERAL reéplied that a
8! t the ncceting of the Cormission,

discusscd on Wednesday 5th Septerber o

lir, "OLD was of opinion that the meeting ought to hear whether Lord
“right, who was not present that aftc rnoon, had had 2 speeial reason for

o
proposing the declaration,

Dr. ECER rccalled that the Corrdssion nad scnt a letter to Mr, Zden
on 3lst May 1944 stating thot they felt that crimes agein-t hunani ty
should bc punished, Later, the then Minister of State, Mr, Richard Law
stated on behalf of the British Covernment, that they would be punished,
Dr., ECER further rccalled thiat -4th r gard to the erime of starting an
aggressive war, the Cormission had adopted Coloncl Hodgson's proposel,
rceormiending to the Governments to interpret the Briand-Kcllogg pact in
the sense that the starting of an aggressive wer is an Intcrnational
erimc, If the Governments of the Unitcd Notions adhered to the Four-
Power agrcement, they will thercby acecept our rceorendation, whichhas
alrcady becn agreed upon, The proposed declaration scems to be a
superfluunm; if limitcd to the agreenent, but Lord Wright cortainly had
spcelal reasons in proposing the declarotion,

lir, WOLD drew the attention of the Campvittee to the fact that this
agreement was an agreement between the four great Powers and that its scope
would bc enlarged if adhercd to by the United Nations, but it was restric-
ted to the trial and punisiment of persons who actcd in the intcerests of
the Buropean Lxis countrics, and somc sort of othecr agreercnt svould,
therefore, be necessary in the case of Jopan,  In Mr, Wold's opinion, it

for the timc being, supcrfluous for the Corrission to make statoments

rnational lavw,

Dr, BCER said that this agreement was an ad hoc agreement for a
spdecial casc, What Lord Wright right have had in mind was to naké it a
cneral rvle of inte rnational law, Y might consider o further recommen-
dation to ocur Gov sroncnts to lay dovm as geperal ruleos what has been laid
dovm for the spceial casc of the Buropcan Axds erimincls in the Four- ower
Agreement,

;)
¥
Ldl<i L

should wedlt until the

Cormander MOUTON said
Govermments dceide about the to the Agreement
o

before nrocecding to the furtha




Lre MAYR-HARTING suggested that
& further step should be taken,
Dr. ECER said
presence bocausc

a ity
the

would be
Conritt

fair 1o

It "o ¢
country bci
nim of the

lecided that

Dr,Becr
Tednesday 5 AT,

views

, and if
old, i1l

1'E

Cormittee III vAill
Recomendation C.lll,

suggest to th

di
was only gucssing his intention,

exprossed by the manbers

Co

International law

1 might discuss whether

scuss the question in Lord Wright's

1 should have to leave the
epproach Lord Wright to inform
of the Cormittee,

mission the publication of the




No. 5/1{-50
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NITED NATIONS WAR CRIMES COMMISSION,

T

COMVITTEE ITT,

Notes of meeting held on 1llth Septermber 1945 at 3,0 pem,

Chairman, Dr. Eoer, Czechoslovakia,

e T R e Ty

There were also present:

ilr, Terje Wold, Norway,

."‘aptain l-’f'Olf.f, T-Io i'UAn ]
Cormander liouton, Netherlands,
Dr, Schram-Niclscn, Dermark,

Dr, Zivkovid Yuposlavia,
Major Fanderlik, Czechisloveakia,
Dr, lMayr-Harting, Czechoslovakia,
M, Stavropoulos, Greece,

The (heirmen presented to the Cormittec the note III/15. It was
decided to postpone the discussion on this paper until merbers had had time
to 1leJ -'t.

Dr. ZIVKOVIC recalled the main contents of the charge No,1434 and
described the oppression of the Yugoslav ninority in Italy before the war
and the oppression of the population of those parts of Italian occupied
Yu;'-oslav territory vwhich, as c.g, Delratia, Italy wanted to amnexe What

taly haed done was rea l].y unprecedented,  The Yugoslav delegation thinks
um..; what has been done was a war crime and everybody taking part im it a
wer eriminal, Dr, Zivkovié recalled the diecussion of Cormittee IIT
concerning the question whether the launching of an aggressive wor was a
wor crime, At that time the majority held .that de lege lata it was not,
and now the view held by the ninority had been adopted in the Four-Power
Agreeinent,

Mr. WOLD spoke of similer cases that happencd in Norway, where the
Cuisling **arty, backed by the Gormvins, introduced into the schools new
nmethods against wiich children, teachers, perents and the whole country

revolted. That resistance was one of the most remarkable signs of
resistance on the Home Front,

Dr. ZIVKOVIC pointed out the difference meted out by the Axis to
Daetern countries on the one "1.'1.';1(:, and Northern and /cstern countries on
the others  In Yugoslavia the Itclians did not even disguise their ruthless
peclicy behind kind manners,

Dr, SCHRAM-NIELSEN said that thc nain noint must be the quastion of
carpulsion, The elosing of schools and opening of others was not, in his
opinion, sufficient to constitute o erime, but if therc was campulsion to
attend foreign schools thie imst be considered a war orime,

I-.i. STAVROPOULOS drew attention to fact that attenpts at denctiona-
lisation happened always in torritorics which one of the belligerents wanted
) annex, e.g. ftaliong in J‘ﬁ“.'i__f“:\""i‘.:'.:t in lacedonla, Gerrans in

leace,

Dr. SCHRAN-NIFLSEN: Alsc the Gernans in bouthern Denmoerk,
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M, STAVROPOULOS went on to point out that this was a kind of practieal
anpexation, it wag, in his viow, o "fanily right" to consider onesclf

e Grcek and to want onc's children to be cducated as Greeks, This was, in
his opinion, family lifc within the meaning of Article 46 of the Hague
negulationsg,

Dr, ZIVKOVIC quoted Articles 43 ond 46 of the Hague Ropgulations,

Ar, SCHWELB drew attention alsc to Article 56, as interpreted in
Paragraph XI of the paper II1/15.,

Cortrander MOUTON asked <vhether Mr, Schwwolb had.-been sble to find sone
exslanction for the introduction of the Crime No,12 into the 1919 list,

Mr, SCEWELB replicd that he had not so far found any explanation,

Dr, ECER said that it could ppobably be found in the memoranda submitted
by the individusl governments in 1919,

Cormandcy MCUTON' drew attention to the provisions of the Agrecment of
the 8th August 1945, which niake violations of treatics criminal acts,

Dr, ZIVKOVIC recalled the discussions of the Committee, conducted some
time ago, concerning the criminalityof such acts as imposing on Jews the
duty to wear the yellow star, 'One cannot isclate one thing, but rust have
in mind the wholc schere and the netors as instruments of the general policy.

Dr, BCER reminded the Cormidttec of Professor Glaser's report on the
question, - It had been pointed out at the time, that Intcrnational Law
nroteets also the spiritual life and did not permit mentel enslaverient and
huniliation, He also recalled the preamble to the Hague Regulations which

covers cases vihiich had not been forescen,

Dr, SCHRAM-NIZLSEN said that mony of these actions were punishable
under national law, Propaganda itsclf was, in his opinicn, not sufficient
to constitute a crime, but as soon as cormulsicn enters, the orime begins,

The necting was adjourncd for Wednesday 19th Septerber 1945, at 3.30 pene

Anendnent of Minutes Nogks The first parzgraph of page 3 of Minutes

Noo4/1945 should rcad as follows:

"Dy, SCERAM-NIELSEN ncinted out that most rules of.International aw

gtoarted as rules ad hoce "
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UMITED NATIONS WAR CRIMES COMWUISSIONM,

Czechoslovakia,

yptain Wolff, U5,
Commander Mouton, Netherlanc
Dr, Schram-Nielsen, Denmaxric,
I, '‘Stavropoulos, Greece,
Dy, Zivkovid, Yugoslavia,
2r, Mayr-Harting, Jpechoslovekia,

discussed the ort I11/17 en the criminality of
the inl of* occunied territory,

vring the wording
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3rd October 1945,

UNITED NATIONS WAR CRIES COMMISSION

COMMITTEE III,

Notes of Meeting of Culr.lltt.“'~ III 11--1c1 on 2nd October 1945

Dr, Zivkovid, Yugoslavia,
There were also presgent:

. Fundcrl‘ll-:,
Ma _)’r"l e tlnf_,,
M, wtavropoulos, Grecce,
Commander iouton, Metherlands,
Dr, Szeror, Poland,

(acchoslovakia,

Bé gmd the acting

In the absence of the Chairman, Lr.

~Bder,
Chairman, Mr., Yold, Dr.Zivkovié took the chadr air,

Criminality of attempts to Denationelise the
Iphabitants of Occupied ’.f_‘u:l*::r.tfm:r'y.

Dr 2IVKOVIC reoapitulated the proceedings of Committee ITI
dealing with this problem ¢ the Comdttee contimed the discussion

of' the draft repo: *1 111 /L os anmended in Doc, IIT/A17(1).

The following amendmcnts werc decided upon:

Paragraph II, Add: "....dignity, wvhich in the words of the Preambple
to the 1907 Convention Concerning the Laws and Custons

+ the nrotection and
governance of 3 ! derived from the
usages established smongst eivilised peoples from the laws of humanity,
and from the A

a4

)

. the introduc ’L"’L ‘r. oy

Faprowraph VI, ;
lated in Doc, I l/t 1

ascnse Committec
lded by an occupant
inhabitants of the
stics and/or transforming

¥ manler Ty o g A oy |
"'.'!!-JJ._JT oy means Ol enee

X el . i o -
t contained in Doc.II1/ 1?, the
any runicipal legal orders" arc to
R : -
A

ar L0 b ANseri
A R L
IdeIrs .

\




Paragroph (2II. This paragroph will rcad as follows: "In the light of

the custn"’nv *rﬂ CHhVCﬁQlOHLl provisions of Intcrnational
lewy the illegal character of the denationalisation of the
inhabitants by apnlying the force vested in the occupying Power stands out
gven rore clearly, It is the duty of occupants to respcet, unless
abgolutely preventcd, the laws in forec in the countxy (hrt 43 of the
Hopue Regulations, ) Inter alia, family honour "na rights cnd individual
life must be resplcted (Art.L8.) The right of a child to bc cducated in
his ovm native languoge, the right ¢f o mon to retein hic owm Christian
naric and surname, the right to use oncts ovn languoge, fall.certainly
within the rights proteeted by art, 46 ("individual lifc’ ). Irticle 56

of the Hegue Repulations protects the property, inter alia, of
institutions dedicated to public vorship, charity, cducaticn, scicnce and
art, historic morwicnts and works of seience and art. It is the rationale
of Art, 56 to protcet spiritual valucs,  If the'b cllizerent occupant rust
not confiscate, scize, destroy or wilfully danege the property of
cducationnl JH_ scientific institutions, he is the less cntitled to apply
forece in interferingvith the unlrltahﬁ mn. intclleetunl life of such
institutions, the enly possiblc ritioste oxeeption being considerations
of the safety of the occupying fc mu.“

Paraprevh IX, This paragreoph will rcad as follows: "The cucstion
whother an alleged offence falls within the terms of
erininal denationalisation and whether the liability of
& particular individual ie involved should be decided in cach case on its
ovm rerits, "

With the anmendrents recorded above, the draft report IIT/17 as
amended by Doc,IIT/17 (I), was carried unenimously,

In his concluding stetauent, the Chairman, Dr.ZIVKOVIC, cxpressed
his thanks to all vho had taken part in the Ciucuua1~n and contributed
to the sueccessful conclusion of the work of the Corviittce on this
difficult qucstion, fle pointed ﬂut that tv' nuthor of a book which had
beconie availeble after the last mceting of this Camittee (Raphael Lemkin:
"Axis Rule in Occunied Europe") had, in a chapter called "Genocide"
arrived at thc same conclusions auin” this Cormittec had crbodied in its
present report, without knowing kr,Lenkin’s publication previously,

Reporting,

ittee discussed the proposal concerning the starting of a
reports presentcd by the Secrctary, (III/18). It was |
Seerctary of Cormittee III wms asked to begin
Ifineburg tricl and to present it to
dceided that the Public Relations
lceision forthvith in view of the

lassification of Crime
journcd te the next
iny 9th October at




UNITED NATIONS WiAR CRIGES COMAISSION,

CCMMITTEE ITI.

Notes of lMeetinz of Committee III held on 9th October, 1945 at 3 p.m,

In the Chair, M. Stavropouloz, GCroeece,
There were also present:

Dr. Mayr-Harting, Czechoslovakia,
Dr, Erik Schram-l"ielsen, Denmark,
Cormmander M,W,Mouton, Netherlands,
Dr. Radomir Zivkovié, Yugoslavia.

In the absence of the Chairman, Dr, Eder and the Acting Chairman,
Mir. Wold, M, Stavropoulos took the chair, the Committee having unanimously
ruled, that in the cbsense of the Chairman and the fegting Chairmen, the other
rerbers of Cammittee III will take the chair in turn,

I. Crininality of attermpts to Denationalise the Inhabitants
of Qecupied Territory.

Dr. MAYR-HARTING rcferrcd to the report carried in the last mecting
the Comittee, and in the meantine distributed as Doc. C.149 and
submitted for consideration, whethir Copmittee ITL should not, in addition
to this report, propose to the Cormission an alteration in the working list
of War Crimes by renlacing the present item ‘denationalisation” by the term
Genocide as proposed by Dr. Lemkin in Chapter IX of his book "Axis Rule in
Occupied Europc,"

M., STAVROPOULOS pointed out that Dr, ILenkin's term is wider than te
term "denationaligation', He said the Comuiittee were concerned with other

ﬂEpUCtS. In the case ci' rurder it could be i’_"]'!"‘r".;{l that the {;’Qi'll_'rﬂl
intention was denationalisation.

: Dr. MAYR-HARTING did not agreec with this view and rcferred to Dr,
Lenkin's distinctions between physical and cultural "genocide" cte. The

same distinction is drawm in Doe,C

Dr. ZIVKOVIC zlso deelared thet in his view genocide was the wider
term, Committee ITI should not provose any addition to its report, buk
should lcave it to thé ricmbers of the Corwiissicn to use the ternm "ﬁcnog%sn',
In his view this notion of "genocide" should.not be identificd with
denationalisation, If one astorts from the funderdntul motive of en
aggressor to kill either the body or the soul of T nation then anything
that has been done by Germany, or to o »in extont, by Italy, towards
some of the United Nations would fall within the term "genocide",

The discussion was concluded “7ith the j 1 aseent to the proposition
that it should be lcft to the Cormission as to consider the possibility
of replacing 1 nting the working list of war erimes, and Cormidttec
III would deal with this ation if it were roferrcd to 1t by the Coodsnion,

1 i
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The Czechoslovok Case No.26 (Classificotion of Crine

EN Lk

corviitted in Czechoslovakia in March 1939, )

The Cormittec discusscd the question reforrcd to it Yy Comdttuc I
stated in Doc,III/16 cnd in the Minutes No.31l, of the Mecting held by
Corviittee I on the 19th Septermber 1945,

The Chairman, (M, STAVROPOULOS) pointed out that the problem before
the Comuiittee wms whsther cr not the Four Power Decclaration of 8th wst,
1945, had node o change in the relevant provisions of Internaticonal Law,

Dr, IUYR-H:RTING said: The question arosc in connection with the
Czechoslovek charpe Noo26 which dealt with o casc the type of which oceurred
very frequently between the Munich Confercnee (29th septerber 1938) and the
occupation of the rest of Czechoslovakia (15th larch 1939), SS gangs canc
to Cztchoslovekia to provoke "ingpidents" vhich served the Gormsn propoganda
nachine vith saaples of the alleged terrorisation of the rirmants of the
German: 1lcft in Czechoslovakic aftcr Munich, These incidents purported to
be one of the pretexts for the ccoupation of the rennants of the Republie,
During the boriming of Maoreh 1839 fi.c. bef'ore the ocecupation of the rest
of the Republic) Dicta came with a band of S8 ren to the Moravian tovm of
Jihlave, and with the help of local Gormen Youth Orponisations provoked a
clashiith the Czechioslovak Poliece and nerbers of the loccl Czechoslovak
povulantion, Both mmongst the Police nnd the Czecheslovak population were
victims of this outrige. dccording to o decleration of the President of
the Czechoslovak Republic made by virtue of the Czechoslovak Constituticon
Czechoslovakia has considered hersclf in o stite of war with Germany since
Sgrtember 1638, The Czechoslovek National Office therefore considers the
pregent case as a war crime in the teehniesl sonse, "hen the case wos
considered in Cormittec I last yeor, sone of its nembors felt that they could
not accept this vicw, Phe crininal w Avrclore listed on B2 only, In
the opinion of the Cucchoslovak authoritics th rosition in International
law has boen changed by the For 2ower: Lgrociient of Bth sugust 1945,

Dr, Meyr-Harting particulerly rofoerrod to Article 6, paragraph ¢, of the
Cherter of the Internotionsl Milito y Tribunal dealing with erimes against
hunenity, cnunerating turder cnd other crimes coruritted against eny eivilian
population, befors or during the wor If the major criminals are to be
prosecuted for erimcs efainst hunanity in the sane way, we have to prosecute
the minor erimincle toc t only for war crimes in the tuchinical scnse but
elso for erimes against | ity If wor erimes ond crimes ageinst
hunonity -of the mnjor eriminals arc dealt vwith in the sauie way as far as

(9453

‘procedure is concerned, it iz o mottor of cowrse that also the erimes agoainst

humanity of the ninor crini are: dealt with in_the san

crines, Thae eonscquence iz that minor crininels o be surrendered for
their erimes ageinst hunanity as well to the State in th territory cof which

these erimes were cormitted, nls can be done thoy have to be

=

charged at and listed by the Comrission ] Mayr-larting went on to
state that the Mngdor delegote, had Jorridttec I, disagreed with
this view, end this was the reasen ttion had been brought beforc
Cormittee III ji yr-Horting proooacd that Cormpdttee IIT should not
acal with the aspect 2f the casce base n tne congideration whether or not
Czechoslovelkie ‘ I
Cormiittee IT]
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of erines against hwannity in the senso mentioned vreviously, ise. crincs
against humanits cormitted ‘:--i"-r the war on .llied torritory or against
allied nationals is to be dealt with in the ‘woy as category I is bein:
denlt with, or in the way Cotepory 1I is ‘t--in" deolt with, The cucstion
ils, arc erincs against humenity comnitted before the war on Jllied

territory, to be treated like war C'I'-LT,LL_.F", or like erinmcs cormitted against
Gernans?

Dr, MAYR-H/RTING went on to point out thnt the Nazis have before and
during the wer cormdtted crimes whiclh form part of o oolicy adopted by the
Nazi government from the cutsct, The reascn which led to the Moscow
Deelaration that wor criminals are to be surrendered to the ccuntrics
where they have coamitted their erimes, holds -focd alsc as to erimes
againat humanity, The erimes agninst humanity are part of the same
policy from which the wor crimes preper cnenated, n the meeting of
Comuittee I on 19th Septanber 1945, the United Kingdom represcntative
declored: We fully agroe, howver, that Dietz, who was guilty of a
erime on Czechoslovak soil, should be transferrced to the Czcchoslovak
authoritics as a criminel, .Jut not &s a wor eriminal,

Comimenting con this statement, Dr, W.YR-HIRTING said I am just
wondering how that can h- manarca because the Continental Extradition
Trcatics are not appliceble, under them no State surrenders its own
sub jeets: a criminal likc Sepp Dictz can only be surrendered if he is
r‘f "lt .'“.i.th 1ik & wer crininr*.l. Dr, linyr-liarting further dealt with

was tu the ¢ffeet thet [rticle 6 of the
4‘.<xrter f:f‘ thn Im rne 11 r"'l 4.1M’r ALY 'E‘r*il\un'ﬁ was only an indictment
and did not g trded end i cec ;t & principle of
Inu.r"'l tione 1 ar gsadd thet he -;-'.«' n t ce with this view and
that his opinic on a n-.’:.-'.': L ¢ been ‘t.,rk L‘y the Four Power
.-ﬁ‘.rl,c.“-.,-nt. z’;p'\rt freom t ;:'-.‘., tt‘.--. (‘-;:k,cu 1 vak Nationel Office did not
ask the Cormission for a sentonce osninst Dictz; the submitting of
cherge to the Caxiission is certainly not mere than zn indietnent,
thether there is a law neking, what Dietz had done, a eriminal offence
yould be found out by the C.,!,ni‘.;ulz;v:*.}: Courts as well ns it will be
found c,ut by the Internctional Militory Tribunal with repgard to the
major war criminals,

M ‘-L.VROPOULGU sadd thed Dictz had, no doubt; corwmitted a crime,
There was no Gorman Government in cxistence, and why Qo not the Czecao-
slovak authoritics usk the american, British, French cr Russian Military
eutheritics to hand the nan over to them in order thrt he should be “tried
as ‘a cormon eriminal, ' )

Dr. MAYR-HARTING replicd that there was no iciel basis for that,

JVRCT LJU;O referrcd to the papors c© .nt;,.il‘u.n ta
: uthoritics uccordine to which h|
sy euthoritics for surrcender,

tements }y the
lied Gevernments
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STAVROPOULOS said thot if it was not a var crine, it wag outside
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and thon the reply to our qucstion is: it is not o war orime. If it
ig not & wer crime, we howe to considure the statenents by the Lord
Choneclleor and by dr.Ricihard Lasr, and we have now before us the
igrecnent \_1" Oth wuiust, 1945, In Dr, Zivkovié's view hrtich 6 of the
Charter hes to be rend :.r.n conncetion with the articles of the 4 recnent
ol rtxcnl".rly with articles & ond 6, The whole poper (C,'u...6636) Spe: oks
of war erimes, .Jrticle € of the Chrrter spud ks of persons "who
cormitted any of the following crifics," It is not by cceident thot the
wap eriminals are held responsible for nll thrl,u types of erimcs which
arc akin, 1hn r¢ is neo intention to separcte the threc eategorics of
Article 6 (a, b, ¢) into water-tisht compartments,  Articles 4 and 6 of
the igrecrient do not refer tol the nerrow pgroup off war crimes within the
meaning; of J[rticlo 6, paragroph (b), Crincs ancinst peace (Perchroph
(2)) ore the exclusive speclolty of the major war ceriminals, but not only
the planncrs, i,e, the najor wor erinmin: 1s, but also thereturl perpetra-
tors sre to bec punish:sd, but how can -,1'1;; povernment say ve want to try
the porpe trators of war cr:m-_. but we do not want 1o trv the perpetrators
;:E' erincs ajainst humanity? Dr. .wk vié fully agreed with Dr, loyr-
arting's opinion that erines fAlline under pirasraph (b) end erimes
f'-..i.u.n“ under paragre *‘r. (e), shouls be dealt with on the some Tfooting,
It was morc difficult for nilm to aceceot the vicw that Czechoslovakia was
ot war with Gornv my m,l re¢ the rest of the United Nationsg were at war,
In his opinion we have here o eonsnicusus casc of o crime azninst humanity,
Dr, Zivkevié belicved th at the Wy Crincs Cormission wes entitled to
refister such cha recs and to supnly the names of the rezistered eriminals
to the 4Allied 11111: Ty o itics f'or surrender to the requesting
Goverment, Had this Agrcement of 8th Jupust boeen simed before the VWer
Crinmes Cormission was iy there would not have been any doubht for
this Commission to deal wvith all thesc erincs Dy, Ziviovid said lists

of key men had been i “_ cd ond chrrpes agninst major wor eriminals had
been listed, rog: r' 11 of the fret vwhe Hu;r the demanding Covernments
will be able to bhe miajor wnr or i.: m Dr, Zivkovié's conclusions
were: Crimes agninst | ty fﬂ'l within the compotence of the United
Netions far Crimes Cormis: on, the criz:r..—:; 'ttgl ‘r'; Dictz arc crimes
against hunmonity, taorsfore they orce to be stercd by the Wer Crines
Coryaission,

Dr, SCHRIM-NIBLSEN scisl that he was in agrecricnt with Dr. Zivkoviéts
conclusicns, but that h rrived at them by o differcent arpument, In
hig wvicw the _r'i_.L va it point was th noerime had been cormitted in

circunstances whig SPre correspongiing te war Nowadays woar starts in o
different way fyory 1t started i proevious times, e,r, no declaration of
war, The ecireunstances under which the erime of Dicte 1 as comaltted
wvorresponded to w 1t was a i ht between men beloncing to arred
formations of Gifr
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11/45,
1st November 1945,

UNITED NATIONS WAR CRIDMES COMMISSION,

COMMITTEE III.

Notes of the meeting of Cormittece ITI held‘on 3Cth October 1945
at 2,30 p.n,

In the Chair, Dr. ilayr-Harting, Czechoslovakia,
There were also present:

Lord Wyight, Chairman of the Cormission,
Sir Robert Craigie, United Kingdom,

lfajor Pr. Fanderlik, Czechoslovakia,

Dr, Schram-lNiclsen, Denmark, :

ir, Wold, Norway,

Commander Mouton, Netherlands,

Dr. Cyprian, Poland,

M.Stavropoulos, Dr, Szerer and Dr. Zivkovié had scnt their
apologies for not being able to attend,

On the motion of Mr, Vold, pr. Mayr-Harting was elected chairman
Tor this meeting,

MINUTES OF TiHE LAST MEETING.,

On the motion of Sir Robert Craigie, the following corrections were
hade in the notes No, 10/45 of the meeting held on 23rd October 1945:

Page 1, line 4 from the bottom, instead of "after' insert “"before",

Page 2, the sentence introducing the notes on the discussion of
Docunent III/20 should read as follows:

"Sir Robert Craigie pointed out thot srticle 6 of the Charter Was
limited to defining the jurisdiction of the tribunal,"

With rcgard to the wording of Paragraph II, at the botton of page 2
Sir Robert CRAIGIE rensrked that there wms Just the possibility that the
Intcrnational iilitary Tribunil might take another view, Though this
was most unlikely, the Committee should safeguard their sosition by
inserting the words "subject to any: contrary opinion which might be
expressed by the International idlitery Tribunal,"

Dr, MAYR-HARTING proposed that this amendment should be discussed
when the substance of the dreft resort III/21 111 be considercd.

Sir Robert CRAIGIE expressed his agrecrment vwith this proposal,

THE CZECHOSLOVAX CASE Noi26 (CLASSIFICATION OF

CRIME -COM{ITTED IN CZECHOSLOVAKI. IN 3RCH 1939.)

Mr, WOLD rcmarked that he had been vnable to be present at the first
nmectings in which this casc had been deslt with, and at the last meeting,

held on 23rd October, he had nét intervened in the @sbate because he Yt
then not sufficiently informed, He had now considered the matter and




=0 1
arrived at thu conclusion that Cormitteec III had taken the vrong approoch
to the whole matter, Quoting the toerms of rofercnec, s recorded in
Doc, III/16, ir, Wold pointed out that only one question hod been referred
to Committee III,namcly whether the foctd refcrred to in Doc,III/16
constituted a war crime or not, This is whot Committee I wma osking of
Committee III. In Mr, Vold's opinion the Committee should by no nmcans
try to sey anything in gencral, The War Crimes Corpaissbn have salready
stated that they ondorse the Charter as ceonsistent with International Lew.
Nothing would be gained by claborating on that any nore, The right answer
in Mr, vold's opinion would bec te refer to the terns of rofcrence and then
to state that in the opinion of Comiittee III, the facts as rcferred,
constitute a war crime provided that they have beun cormitted in the
interests of the Buropein Axis Countrics, becausce they constitute a
conspiracy for thc accomplishment of a war of aggression,

Mr, J0ld did not think the facts could be considercd to constitute
a crime egainst himanity, He was mueh nore inclincd to hold thot they
were o erine against pcace, It was not thc Copmittce's business to give
cny interpretation of the Charter, He furthcr thought that the reply
ghould be sent only to Cormiittee I =nd not to the Coirdssion, ' Conclusion
(1) of Doe,III/21 was really nothing ncw. As to Conclusion (2), Mr,Vold
renarked that the Committee hod not been wsked to statc anything in that
connection, If it is a woar crime, the conscquence would be that Corzaittee
I would have tc list the crirminal. As to Conelusion (3) of Doc,III/21,
Mr.Wold remerked that the Cormadttce should simply refer to the faet that
it vms a war orime,

i, SCHRGM-NIELSEN seconded what Mr,Wold had scid, He added that
the Corridssion was not intercsted in wider stotacnts from Committee ITI,
On the other hand, the Commdttec rmst have a short theorctical coneclusion
and & short theoretical starting point,

Sir Robert CRLIGIE said thet he cgreed that some reason for the
Cormittee's conclusion vwill have to be given, ;

Mr, WOLD suggestcd that the following reply be given to Cardttee I

" At its nceting of 19th Sgptenber 1945, Camittee I-of the Jar Crimes
Cormission referred the following question to Cormittee III of the same
Cortiission;

The Czechoslovak Nationel Office hos presentod to the Cermission a
charge apoinst Sepp Dietz, SS-Standortenfuchrer ond C,0, of the 52nd SS
Banncr, Krems on the Denibe, .ustria, In this cherge, Sepp Dictz is
accused of having, at the beginding of March 1939, invaded with a group
of sclected 3.5.men, Czcchoslavek territory from Austriz and heaving, in
the Moravian towm of Jihlava, vrovoked clashes with meribers of the
Czechoslovak Stote police and with the leecal Czech population, During
these clashes, Czech peoplc as ‘vcll &s rcribera of the Czechoslovek State
police werce nassacred ond o nmumber of persons were killed and scriously
wounded, It wms further stoted in the "Partieulars of Alleped Crine"
that shortly bceflore 15th Mareh 1939, armed raids on Czechoslovak
torritory warc made by Goermon &8 foreas, The purpose of thesc raids was
tc provoke eclashes with the Czechoslovek populction and/ with the
Czechoslovak policc crgens, These inastences werc wecleome to the Goyman
propezands service in vhose interest they had to be manufactured, In an
addenduwn to this eo atenbur 1045, the Czechoslevak Nationel Office
refors te Agclaration by the Prosident of the Czechoslovek Renublic

stote
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The Czechoslovok Noticnal Offiec maintains thot Sepp Dietz has
cormitted a War Crime and requests the case to be entercd on the lists of
the United Nations Wer Crimes Cormission., The question referred to
Corvaittee IIT is sshoether the cots which Senp Dictz is accuscd of heving
cordtted are to be considered as «or Crimes, :

" Aftor discussion Cormittce ITT deeided to enswer the guestion as
follows:

Provided that it is proved thot Scepp Dictz hos committed the acts
of which he is accuscd in thc intercsts of the Nazi Govermment of Germany,
it would be considercd as a participation in & conspiracy for the
accomplishnent of the initiation of a war of aggression and as such 2
war erinc, {Cf. Charter of the Internationcl Hilitary Tribuncl, Article

6 (2).) "

Dr. MAYR-H/RTING: Therc was no doubt in Camittee I that the acte of
the accused constituted a crime opninst humanity, Therc was no difficulty
in the problen whether they werc crimes against humanity or against pcace,
They were, in the view of the governments who did not share the view that
in March 1939, therc cxisted a state of wir, not viclations of the laows
and customs of wor., The question to which Camittee III was called upon
to reply was not simply %o sey "yes" or "no" as to whether Sepp Dictz
should be listed, but the Cormittec rwust intcrpret the terms of reference
of the Commission in order to cstablish whether erines ageinst hunanity
were within these tems of reference.  Camittec I vms of the opinion
that what Sepp Dictz had done were crines against huwaonity, Vhat
Cormittee I was not certain sbout was whether crimes apainst humonity
were witain the Cormission's terms of reference, In Dr, Mayr-Harting's
opinion it is not the idca vnderlying thc cstablishment of Committee III
that it should decide perticular cases, The idca was for Committee III
to attempt to find the solution, if legal points of principle arosc which
were relevant not only for one case, but for a whole type of cases.

Mr, WOLD réplied that in his opinion, the position was just as hc had
stated; if Cormdittee I wanted a gencral statement why did they not say so.

Dr, MAYR-HIRTING said that the dlscussions in Committce I showed
clecarly that it was the general question which should be dealt with by
Cormittee III.

Mr, WOLD: The only question is: shall wc put Sepp Dietz on the list
of war oriminels,

Sir Robert CRLIGIE repeated that Cormittee III would have to state
their rcasons, He personally could not cccept onc of the reasons
mentioned in Cammittec I, namcly, that a state of war was in existence
when the incident occurrcd, but there may be other grounds justifying
the listing of the accuscd, Sir Robert Craigic had never understood
that Cormittee ILII wins a kind of court of appeal to Cormdttec I, This
Committce III vas o cormittee vhich recommended the lasr which is to be
apnlicd, On thc other hend, in his view, Camittee III had to be a
little bit earcful boford it lays down the law too definitely,

Dr, SCHVELB remorked that there was no controversy about the focts
which will have to be recorded in the report submitted by Commadttec ITI.
The forrmlation prrmoscd in this respeet by r., Wold could casily be
inscrted instecd o : is (Dl"..',f"i’-'ul;lb'ij) Draf't III/?I,
which pave only short outline There was 21so no controversy
betieen Mr,¥old angd th sher memboers of the Commdttee as to coneclusion

5e3, nomely that —opp Dietz should be listod and the wording of that

T of B
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concluaion (3) could casily be adrsted to the wording provoscd and
vreferred by Mr.7old,  But between the deserintion of the facts and this
conclusion, sone nininum of lognl reosoning seonied to be necessary and
Dr.S5chwclb submitted that his draft should be teken as o basis for the
discussion on this legal reasoning, ~nd that those narts of his draft
which the Cormittce considered swerflusus should be strueck out or
shortened, and that all the slterations should be made thercia vhich the
Cormittce considercd cxpedicnt, but he subinitted that what the English
Cormon Lawycrs called ratio dccidendi should be contained in the report
of Cermittec III beeruse Corrdttee I would not be helped if the report
was rostricted to the deserintion of the facts ond the simple answer to
the question whether Sepn Dietz should be listed,

Dr, CYPRI/N rcforred to the lengthy discussions conducted in the
Cormidssion scme tirxe 4go with regard to, c.g., erines of Gernens against
Germens, Vhet rust be deeided is whother the Commdttee or the
Cormission should go ca far as the Cherter pocs. Ve rmat dceide the
scopc of the netivitics of the Commission before we deeide on the listing
of Sepp Dietz,

Sir Robert CRLIGIE snid that we should avoid, if nossible, having o
different preccdurc for major wer eriminals and ~ different proecdurc for
minor wer criminals, One of the main reasons for which Sir Robert
Crpdgic would be -~reparced to list Seup Dictz would be the consideration
thot cascs falling under (2) or (e) of irticle 6 of the Cherter should
be treate? likc enscs falling under (b),

Cormander MOUTON drey attention to the fact that always, when o
questionvde referred to Corriittee ITI, doubts about the secone of
ormittee III's jurisdiction arose en’ he advocated that the secope of the
cetivitics of Committce IIT should be reciscly defincd,

Mr, WOLD scid that the corrcet way would be to rofer the matter back
to Comriittee I,

Dr, SCHVWELB reced te the Cormittec the rolevant nassages of the
Minutes of Committee I, Ns,35, dealing with four Yugoslav cnscs which were
adjournced until the opinion of Comittee III on the present ease No, 26,
would bhe available, From this it follows that what Conmiittee I wonted
was the claboration of* some gencral principle which eould be npslied also
to other cases, In his viow, the refercnce back to Corrdttec I was
thercfore not necessary,

Dr, SCHRM-NIELSEN said that Camittee III has to have the result
endorsed by the Cormission,

Mr,WOLD; Ls fer as I understocd the Camission's decision in the
denationalisation case and the nicn cxpressed by Lord Tright, the
]
A

i
111
e

best thing for this Committee w be to csk for clear terrs of
reference, Cormittec III should not give goneral interprcetations of

Intcrnntion~l Law,

Q2«4 s - 2 " % 1 le s dal s - T 1] .
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crincs, In the view of the indietmient raainst the 24 najor wor
criminals, activitics of the kind described were rll —art ond pareccl of
the preparation of the wor ond in this scensc they could be regarded as
wor erines. Crimes arninst eace invelved State ncts. In Lard
Tpight's ooinion the sresent cnse comes within the term "vor erime",
within the scope of the Cormission, The jurisdiction of the
Corrission is not subjeet to the doctrine of ultra vires, This
doetrine applics in Enclish law only to statubory bodics and it has
rceently been proposcd by the Committee of Compeny Law Reform that the
doctrine should not apply even in the casc of comonics, The Wer
Crimes Comiiission is not tied dovm by hard nnd fast rules, The
Cormission ourht to act upon the fact that there was a latitude in the
scope of its activitics., Tn Lord VWright's view the Cormittee ought to
give the widest possible imort to the iden of war erimes, Lord Tright
also rcealled Mr,Bden's letterto his oredecessor,

4s to the kind of re-ly Committec IIT sheunld give Lord Wright scid
that the Comaittee rust give their reasons, explaining why they are
satisfiicd that what the accuscd hes done is o wnr erime,

Sir Robert CRAIGIE: We may get into difficultics if we have the
Internntional Military Tribunal oroceeding agrinst najor wor criminals
for erimes egrinst peace, wor erimes and erimes againast humanity,
whereas the Commission restricts itself to war erimes -roper.

Dr, MAYR=-H.RTING saicd thet the Cormittec vl nve to state the

general princizle and deduce from the gencral prineiple the solution
nf the actunl case before it,

Lord Vright ex)lained the difference between th approach of the
common lawyers to such questions from what he understosd to be the usuel
noroach of lawyers educated in other systems, It would be in
aceordance with the cormon law approsch to reply to the question whether
Sop Dietz should be listed, but to give the ressons for this reply.
Irom this cr similer cpinions of the Committec logal prineiples would be
rbstracted on which Committee I 7ould sct in sindler coses,

Dr. SCHRAM-NIELSEN arain drer - ttention to Cormander Mouton's
rososal  thot the eomveten of this Commdttee should be brought before

Corrzission, '

that the Cormittee should now

ok Conmiittee I for further
d with the exomination of the

wvith the




decided, on the mption of Sir dobert CRLIGIN, that the word “rwst"
should be replaced by the word "shoul ™

should be replacod by the word "cxpounded,"

In Paragra-h III, sub peragre:h 3 (page 2, at the ton) it was
p

words "laid dorm®

hen peragreph IV was discussed Sir Robert CRUIGIE remcrked that
this was the deeisive soint, His chartcr for listing Seup Dictz would
be if the Commdttee caric to the coneclusion that the Chérter either
r ceclrratorily expounded intcrnationsl law, Further
T Parogroph IV of the draft and the discussion ~f the
paregra hs wog adjourncd T the next meecting vhich will be

Tucsday 6th Lo




UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE ITI,

Notes of liceting of Committee IIT held on 6th November 1945 at 3.0 p.m.

Chair Dr, Mayr-Harting, Czechoslovakia
’ ng, ’

There

There were also present:
Sir Robert Craigie, United Kingdom,
Major Dr, Fanderlik, Czechoslovakia,
M. Stavropoules, Greece,
Y =T N isimran
ir, Told, dorway.

Commander Mouton, Dr, Szerer and Dr, Zivkovié had sent their apologies
for not being able to attend,

Dr, Wayr-Harting was eleeted Chairman for this meeting,

I, Minutes of the Last

There were no cbservations with regard to the Mioutes No, 11/45.

II.The Czechoslovak Case (Classification of a

(=3

Crime - Jzechoslovakia in March 1939, )

The Committee continued the examination of Document IIT/21 ( see
Minutes No,11/L5, pages 2 an ) After discussicn it was decided that
aragraph IV should be altered to the ef'fect that its last sentence would

read as follows:

I'Calll &

spinion that the
formulation of

pointed

reflerence

nointed out that the

argumentation contained in naragra V. was very useful in building up




task vith wiich Committee IIT was charged,

S5ir Robert CRAIGIE ,Lui thot the main idea was that in the documents
quoted in paragravhs V and VE r‘f fn Lf-'.:lpi.'l‘, the 'tt,rm "var crime" as used
not ofily in the narrover s nsc, but also in the wider scnse,

Mr, WOLD agtin pointed out the difference of opinion obout the approach

to the whole matter, In his opinion the most important thing was to refer
to the factsy Ho said that the different approach was shovn for instance
in paragraph I, :-—:ub-;\;._r.:-.gr:kph 2, of Doc,III/21, vhere the facts of the case
were given "roughly" whercas in his opinion thoy ought to be given in full,

Sir Robert CRAIGIE repeated thot it was necces ssary to claborate the
point about erimecs against humanity because it builds up the case for using
the term "var orime! in the wider sensec,

My, WOLD said that it must not be misunderstood that in his mind therc
was no doubt that erimes against humanity were war erimes and no doubt that
they werc within the terms of refercnce of the Commission, He only
considered it to be unnccessary to point it out in the doecument,

Sir Robert CRAIGITE said that mony people justified the inclusion of
crimcs cgainst humanity +Athin the wdider term of "'r*r crimes”, but some

ople 11_.fi doubts about it and thercfore th: . opinion on this kruu:tlr*n should
cxpressed in the paper,

%, STAVROPOULOS alss said that it e necessar Y to deal with this
roblem bocause Committee ITT was mpelled give o good exmlamation for
the conclusion at ‘which it arrives,

Sir Hobert CRAIGIE: The point e w 0 make is that there is plenty
of authority admitting the view thot 'war crime" should not only be
considered in the narrover sense , but clso in the wider sensc,

Dr, SCHWELB stated that the sherte ning of the paper could be achicved
if paragrophs V and VI were melted into ne paragr :“.pn where it would be
simply said that the difforent internstic nal documents dravm up during
on the closc of the sccond world wer used th term war crime" both in the
narrover and in the vider meaning.

he Cormitice decided that Dr. SCHWELB should draw up a new text for
paragraphs V and VI in the wa suggestod by Sir Robert Craigic.

Paragraph VII,
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hel'eryin
‘66 Unheoepacry
congidore’ the o
OrING Greinat Noro Ln his 3 gt 1 a0
wap & crive againet peace rnd it wos thie Aiffercnce of oninion s~bout
catogory to which the crame belonged that led him, (Mr, .ola) to his
different appreach,

Dr. JMY"\—.L“‘.’."’}V' repected that as Lord Weight had alrc ady pointed
out, the difference betweon erincs against peeece and erimes against
huananity was not a clear one, ¥

Sir Robert CRAIGIE said that in the case of crimes against peace,
tholc cmphasis wWas on planni ng ond conspiracy. .He considered Sepp
ictz ono of the instrw wnts rather, as distinguished from the planners.
Ho was a mere exeeutant,” but Sir ;oL«,rt Craigie added that we ought to sey
m)mtmng cbout this guestion.

Dr, MLYR-H/RTING supgested thet the Comrittee will have to start
108 -

with conclusion Ng,3,
M. WOLD repeated that in his vicw this was not a erine against
huriani ty. In order to be a erine = rainat huwmanity o erime imst have becn
ourritted in accordance with certoin plans, with o cert ain 13011(.‘“,’, Cels
inst Jews, ageinst the politicnl opnosition in Ger: any, ete If in

rursuing such pelicy, eris W ord conmitted, they arc crimes against huma nity
he present instanee had nothing to do '.'."it';a that sort of 1‘ 1z1 "sol:l.c_f. It
s part of the Nezi plan of aggression, Article 6 (c) sveaks of civilian
populations as such Mr, VOLD finds in thiz weording a confirmation of his
view, A erimo against peace on the other h nd, is & erime which is nart
of n plmn of aggression,

said thet Scop Dictz may o 1ave committed a
rovided it turncd out that he had taken part alsc

mount logal guestion befor t
§ seeuscd arson consti -t“l

I J_Lu"r

ry FANDERLIK roriarked tl erimes-against peace are prebably
restricted to the

Sir Robert
with




clear that Cormittee III did not apcwwe the competence to judge the facts.
then Comittee T referred o case to Camittee III, then the situction
created therewith and the division of functions was somcvhat similar to
that of judge and jury in Znglish procedurc, Cormiittec I wiclds the

fagt finding povcr and te Commiittee III is roefoerred the task not to
decidc, but to advise on questions of las, Cormdttee IIT must, therefore,
alwvays inscrt @ proviso to the effect that ite opinion was given provided
Cormittee I was satisficd as to the facts, as stated in the charge,

Sir Kobert CR.IGIE pointed cut that Cormittec III should roeeriend
Dictz be listed as 2 oy criminal boeause he has committed a
hwianity as defimed in Article 6 (c)

agreenent with this »roposal,
to conclusions 1 and 2 of the pap it wa ac they
hould forn paragraph XI of

Mter discussion it was decided that thc vhole peper, redraf'tcd by
oeerctory according to the decisi y of the meetings o' Cormittec
held on 30th October and 6th Noverber, should be e¢irculated te

* the Cormittec andgain discussed at the next mecting which will

on

13th Novciiber 1945




13/45.,
15th Noverber 1945,

UNITED NATIONS W.R CRIMES COMMISSION,

COMMITTEE III.

Notes of the Meeting of Committee IIT held on 13th Noviber 1945
51 }O Dells

"

In the Chair, Dr. Mayr-Harting (Czechoslovakia),
were also prescnt:

Major Dr. Fanderlik, Czechoslovakia,
Dr, ochram-Nielsen, Denmark,
M, Stevropoulos, ] Grecce,
Mr, "old, Norwoy ,

Dr, Zivkovié Yugoslavia.

Sir Robert Craigie, Comwnnder Mouton and Dr, Szerer had sent
apologies for not being able to attend,

Dr. Mi.YR-HARTING was clected Chairman for this mecting.

MINUTES OF THE LAST 1EETING,

Sir Robert CRAIGIE in a lette > the Seerctary of Committee III
proposed the following amendments ol the Minutes No,12/45, which were
agrved to:

2, second paragrenh will r

Sir Robert CRAIGIE said th t the main idea was to bring out that
in the docunents quoted in varographs V and VI of the paper, the
term "war crime® was used not only in the narrower sense, but also

e

in the wider sense®,

Sir Robert CRAIGIE: he Soint we want to meke is that therc is
lenty of authority for holding the view that "war orirne" should
it also in the

not only bc conasidered in the narrover sensc, b
wider sense,

red" instead of"nelted".

wrider sensc" instead of "in a

LLE

insert "probebly" between

DISCUSSION OF

Comittee III was
the eclassification of
inst humanity.
> anpeced that

4 A4

1




focrime against hunanity. The only way to have & unaminous decision,
s far o8 he wos . concerned, wos to state simply that it is a war crinme,
tr, YVold could not vote for the statcrent that it was a crime against |
hunanity.

Dr. ZIVKOVIC exolained his view cbout the notion of "erimes against
ncoee” on the one hand and "erines against humanity" on the other, 'He °
also referrcd to the terns of I'Lf&.ranl_ and to the fact that it was
wceessary to add the classificetion "erime ageinst hunanity" because it
was controversicl whoether in March 1939 o state of or kZad becm in exletence
between Czechoslovakia and Germany.

The SECRETARY inforred the Corriittes that S8ir Robert Craigic, in his
letter, had indicated that he was ready to abide by any draft which the
Cormittee finally adopts, assuming, of course, the gencral substance rcanins
the same, Sir Robert Yraipie had, throurhout the discussions, hcld the
view that l_e could not agree to the statercnt that what Sepp Dietz had
done was a war erime in the narrower scnse, but that he could sec his way
ﬁ':-'.‘;;rfiis recomiending his listing if his crime could be classified as a
crine cpainst humanity.

-
that therc wos a minority opinion th..t what Sepp Dietz had ccriaitted was
a erine egainst pcace, He personally did not share this vicw, because
Article O ("\ presupposcd a participation in the planning,

li ., STAVROPOULOS proposed that it should be mentioned in the report

v il . -] - b o 1
s & novea % & 2 210U be taken,

Dr. sked whether Mr, Teold would see his way towards
voting f tho resort if his dissenting opinion regerding the classifica-
tion as r-rme apainet pence were rentioned in | ararcreph VI of the report.

Dr, SCHVWELB pro d that the decision of the Cormittec, as
Gistinguished from it ressons ( it is the second underlined paragraph of
the Doe.ITT/21 (1)) should be divided to the effect that it would be nade
'h, wr that the decision as to the i"rﬁ nart was unoninous and that as to
the second pert (sterting from the word ‘beca wse") it was e majority
decision.,

Mr, WOLD agreed and acecordingly the Comralttce decided that paragraph

3 % e 1 ah - - Fal o .
the Rerort should read as follows:

After discussion, Cormittee IIT unaninously decided to recomuend
that, provided Cormittce I are setisfied as to the facts stated

» the charge, Sepp Dietz be listed as a var criminal
beccuse
in the opinion of the najority of the Committec, he has com nitted
5 crime against hwaenity, ns defined in Article 6, ~un.;~*ph 2(c)
of the Chnrter of the Inmtermntioncl Military Tribunal, "

replaced by the nw ber I1I.
clagsification of' the
suned to have

of Gormany.
Erou] ;-.t‘




e
Goverment as n protext for aggrossion, As the circunstances
were at thot tine, when no foril state of war existed between
the two countrics, it wust have been this that was the under-
lying intcntion behind Sepp Dietz's acts,  Scyp Dietz was no
cormon soldicr, He held the rank of 55 Standartenfuchrer,
corresponding to Colencl, and under the circunstances, he must
be considered responsible for taking part in a conspiracy for
the accomplishment of the initiation of a wer of agsression,
He and his men werc not only allowed, but also probably ordered
to cross the Czechoslovak fronticr to start clashes and to
comit rurders on the eivilian wopulation., Vithout prejudice
to officers or cther nilitary norsons! responsibility for
participation in the Nazi war, I find that Sepp Dietz, under
the circunstances, nust be considered as a war criminal,
Cf, Charter of Intcrnotional Jiilitary Tribunal, article 6 (a)
and the United Nations rr Crimes Cormission's decision of 29th
august 1945, Documents M,77 and C,144. Coneclusion: Provided
that it is proved that Scpp Dictz has camitted the acts of
vhich he is accuscd in the intcreste of the Nazi Government of
Germany, he is to be considerecd as a war criminal and his name
should bec listed by the Corrission, "

The Committec then discussed the reasons for this reeormmendation,
as submitted in Doc,IIT/21(1) paragraphs I to IX, as follows:

Parasraph I, The Secerctary stated thet Sir Robert CRAIGIE suggested
the omission of ‘the word "roushly" and an amplification of the
statcrient of facts,

Mr, WOLD secondwd this proposnl ond it wos decided that instead of
the first sub-paragreph of parcgraph I of Dee,IIT/21 (1), the text as
proposed by Mr,Wold in Minutes 11/45 payc 2 ast paragraph should be
inserted, beginning with the words "The Czechoslovek National Office"
and ending with "had to be manufcctured",

The words "in the Tarticulars of allcsed Crime" in line 10 are to

struck out,
Sub=paragraph 1 of paragraph I will, thereforc, read ag follows:

Czechoslovak National Office has presented to the Cormission
charge amainst Scpp Dictz, 8S-Standartenfuchrer and C.0. of
22nd S8 Bemner, Krems on the Danube, Austria, In this
ge, Sepp Dietz is accused of having, ot the beginning of
dMarch 1939, invaded with 2 group of sclected 58 rx , Czcchoslovak
territory from fustria, and having in the Moravian town of Jihlava,
vrovolked clashes with mermbers of the Czechn slovok State wolice and

with the loc .l Czech nopulntion Juring these clashes,Czech people
as woell na 'i'rir"r.r-ru j" J{_‘1\ T f'"'q A Ney; 5, --._~_-lic-._. e C mAagssoor A

and a nunber of rorsons were killed and seriously wounded, It was
further stated that shortly before 15th March 1939, armed raids

on Czcchoslovak territory were made by Gerrian SS forees, The
purpose of these raids was to provoke shes with the Czechoslovek
population and “rith the Czechoslovak polic ans, Thege
instances were welcome to the Germon propaganda in whosc
intercst they had to ot '

smendrient
second linc,

be insertcd,




Paragranh II. This paragraph was agreed to with the following am:ndlont
proposed by Sir Robert CHAIGIE: Sub-paragraph 1, line 10, insert "coufine"
instead of “restrict", uub-narugrawh 2, line A and line 5, delete in
both places the article "the" befors ' 'question'.

Paragr_ph III., Sub-paragraph 1 was agreed with the modification proposed
by Sir Robert CRAIGIE that the werds "the" and "supra" should be struck
out in line 1. Sub-paragraph 2 of paragraph III was struck out on the
proposal of Gir Rebert Craigie,  Sub-paragraph 3 of Paragraph III, which
will now be sub-paragravh 2, was agreed to,

Paragraph IV, The SECREUT.RY reported that Sir Rcbert Craigie suggested
either the insertion of the word "thus" between "has" and “emphasised"
or the deletion of the last sentence, The Secretary explained that the
reference to the fact that the charge enbodied principles of law was a
quotation from Doc, C,14k4, It was therefore decided, that the last
sentence of paragraph IV sub-paragraph 1 should read as follows:

" The Commisczion has thus emphasised that the charter "ermbodies"
"important principles of law", "

The second sub-paragreph of paragraph IV was agreed to with the
modification proposed by Sir Robert CRAIGIE that instead of the word "is"
in line 2, the words "should be regarded as" should be inserted,

Farapravh V, Ths first sub-paragraph was agreed to with the following
nodifiications proposed by Sir Robert CRAIGIE and Dr, MAYR-HARTING
respectively:

in line 1, strike out "inportant"

» I s
in'line 9, insert™it (b)"fnstead of"lit-(c)",
in line 10, ctrike out the word "also"

As to sub-paragraph 3 of paragraph V, the Secretary reported that
Sir Robert CRAIGIE proposed the following wording: "In view of the above,
the me.ittrc rnnsidered that for the purpose of listing criminals, the
term "war crime" should be interpreted in the wider sense indicated by

,-.':-_snt.i.-.-.nu".'l in paragraph V, "

B

oir Robert CRAIGIE also prepoged that this sub-paragraph should be

transf'erred tc the end,
On the proposal of Dr, Jlfn-hn“¢IJG, the fo}lowing text which shculd
replace sub=-paragra s 2 and 3 of paragraph V, was agreed to:

" In the actual pract l{r‘ off the United Nations Wa
the term "war crime" has been understood from the beginning in the
vider senge indicated by the foregeing n”.dzlrs The Comiission
hag - not restricted itself to the listing of persons accused of
viclations of the laws- -and custonsg of war ;n; has acted for exariple
on the asswmption that what, in the the CP er of the International

L_lu__'f“' Tribunal is called 'erines against peacd), falls within its
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~Ha
the Cermittee are dcaling in a gencral way with the desirebility of
treating crimes against humanity as war erines., This propesal wos
agrecd to and it was decided to transfer paragraph VI between the
present paragraoh VIIT and paragra>h IX. Having regord to the minority
opinion held by Mr, Wold, it was decided to insert the words "the
najority of" between line 1 and line 2 of paragrash VI and to add the
following sub-paragraph to paragresh VI:

" llr, WOLD holds that Senp Dietz rust be considered as having
participated in the planning of a war of aggression. (ef.Art.6(a)
of the Chartero the International Military Tribunal, and
Cormission Doc, C, 114.1;.)

Paragraph VII. was agrced to without corment.

Jaragraph VIII was agreed to without corvient.

Paragranh IX was agreed to without corment, with the »roviso that before
it the present paragrash VI, a« anended, will be inserted,

III,LAW REPORTS SERIES:

The Cormittee then discussed the Law Revorts Nos, 1 and 2 which had
been circulated to the merbers of Cormittee ITI as a basis for elaborating
the method of dealing with this »art of the Cormission's task, In the
discussion all merbers of the Cormittec stresscd the irmortance of this
work and it was decided to ask the Secretary to continue the preparation,
and circulation to the meobers of Cowrrittce IIT of ‘these preliminary
reports which the merbers consider interesting and informetive, The
consideration of a final report on the Belsen trial was necessarily
adjourned until the conclusion of the trial,

Mr. WOLD and Dr. ZIVKOVIC also stressed the importance of preparing
& bibliography of the legal literaturc on var Crines -ublished during
and on the conclusion of the second Vorld .ar.
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15th Noverber

UNITED NATIONS Wik CRIMES COMMISSION,

COMMITTEE _IIT.

Notes of the Mecting of Cormittee III held on 13th Noviber 1945
at 3.0 p.n.

r

In the Chair, Dr. Mayr-Harting (Czechoslovakia),

There were also present:
Ma jor Dr. Fanderlik, Czechoslovakia,
Dr, Sechrem-Nielsen, Denmark, '
M, Stavropoulos, Grecee,
M, Told, Norwey,
r.Zivkovié Yugoslavia,

Sir Robert Craipgie, Commander Mouton and Dr, Szerer 'had sent their
apclogies for not being able to attend, .

Dr. MJYR-HARTING was clected Chairman for this meeting,

MINUTES OF THE LAST MOETING,

Sir Rebert CRAIGTIE in a letter to the Seerctary of Committee III
proposec the following amendrents of the Minutes No.12/45, which were
agreed to:

2 sg;c.;;nr"f PETELTan 3

=3
Sir Robert CRAIGIE said th t the main idea was to bring out that
in the documents quoted in parcgraphs V end VI of the paper, the
tern "wnr erime" was uscd not only in the narrower sense, but also
in the 7ider sense".

2

, 8th pararraph

Sir Robert CRAIGIE: The noint we want- to-meke is that therc is
plenty of auth for holding the view that "war crime" should
not only be considered in the narrower sense, but also in the

wider sense, "

rt "meyred” instcad of'"melted".
"in the wider sensc!" instead of

aph,
12re

last suntence, i "orohably” between "he
exccutent",

DISCUSSION OF DOC. IIT/21 (1)

f the decision of Coamittee III was again discussed.

his he elassification of the erime

i 2inst humanity. M, Wold
giirced that: Sepp Dietsz

it aif

R s S
Iflcul®

und




nocrine against 'flv..rr*-nit;-'. The only way te hove a unaninous decision,
s far =s he 'wao concerned, wos to state simply thot it is a war crinc,
Mr, Wold could n:t vote for the statement that it was a crime against

hunanity,

Dr, ZIVKOVIC ex»lained his view about the notion of "erimes against
peace” on the one Hond and "erimes against humanity" on the other, He
also referred to the terms of I‘L.fcanCu and to the fact that it was
wecessary to add the classificeticn "erime ageinst hwaanity" because it
was controversial whether in March 1939 o state of ar “ed dacm 4n exlstence
between Czechoslovakie and Germany.

The SECRETARY inforied the Cormittes that Sir Robert Craigie, in his
letter, had indicated that he was ready to abide by any draft which the
CO]’...,‘:L'ttc.t. finally adopts, assuming, of course, the gencral substance rcnains
the same, Sir Robert “raigie had, throurhout the discussions, hcld the
view that le could not agreec to the statercnt that what Sepp Dietz had
fone wes o war -crime in the narrcower scnse, but that he could see his way
towords recommending his listing if his erime could be classified as a2
crine against hunanity,

b ., STAVROPOULOS proposed that it should be mentioned in the report
that therc was & minority cpinion th:.t what Sepp Dietz had cormitted was
A erimc agoinst pcace, He personelly did not sharc this view, because

: -

Article 6 (-".) presupposced a participaticn in the planning.
Dr, ZIVKOVIC noved thet o vete should be taken,

« MAYR_HARTING asked vhether Mr. Wold would see his way towards
”ﬁtln, for the report if his dissenting opinion regarding the clasgifica-
tion as crime againet peace vwere rentioned in | ..v.rw.."ral:h VI of the report,
Dr, SCHYELB proposed thoat the deeigion of the Cormittee, as

Gistinguished fron ¢t reasons ( it is the sceond underlined paragraph of
the DDC.III/Zl'(l)) ould be divided to the effect that it would be nade
clear thot the C*RJOW as to the first pert was unoninmous and that as to
the second u‘rt ( tarting from the word because") it was a majority
decision, :

}}I‘. WOLD -TL{'TI'C;\;.: and aecording .q.‘ he Cormittece decided that » 7 ;J;Jh
2 of the Report should read as follows: '

" After discussion, Committee IIT unaninously decided to recom:end
that, provided Cormittce I are satislied as to the facts stated

ivn the charge, Sepp Dictz be listed as a var criminal
beeouse
in the opinion of the nmajorit ty of the Carmittec, he has committed
erine arainst hwanity, as defined in article 6: naragraph d(c)
of the Charter of the Tnternational Military Tribunal, "

In the next line, the nur ber: I Wil s replaced by the number IIT,

Mr., WOID formalated his wview with rersrd to the classification of the
erime os follows:




-

Govermaent as a protext for aggression. As the circunstsneces
were at that tine, whea ne formnl state of war existed betweoen
the two countrics, it wmst have been this that was the under-
lying intention behind Sepp Dictz's acts, Scpp Dietz was no
corron soldicr, He held the rank of 85 Standartenfuchrcr,
corresponding to-Coloncl, and under the circumstances, he rust
be considercd resporsible for taking part in a conspiracy for
the accorplishnent of the initiation of a war of agrression,
He and his rmen were not only allowed, but also probably ordered
to ecross the Czechoslovak fronticr to start clashes and to
commit rurders on the civilian nopulation, \iithout vrejudice
to officers or cther militory persons' responsibility for
participation in the Nazi war, I find that Sepp Dietz, under
the cireunstances, nust be considered as a war eriminal.

Cf. Charter of Intcrnational kilitary Tribunal, article 6 (a)
and the United Nations rr Crimcs Cormission's decision of 29th
August 1945, Documents M,77 and C,14d. Conclusion: Provided
that it is proved that Scpp Dictz has cormitted the acts of
vhich he is accused in thé intcreste of the Nazi Government of
Germany, he is to be considercd as a war criminal and his name
should be listed by the Corxdssion, "

The Cormittec then discussed the reasons for this recormendation,
as subriitted in Doc,III/21(1) paregraphs I to IX, as follows:

aragroph I,  The Secrctory stated that Sir Robert CRAIGIE suggested
the omission of the word "roughly" and an amplification of the

statenent of facts,

Mr, YOLD secondcd this proposal and it wnes decided that instead of
the first sub-paragreph of parzgranh I of Doe,ITII/21 (l), the text as
proposed by Mr,Wold in Minutes 11/45 poge 2, last paragraph should be
inscrted, beginning with the words "The Czochoslovek National Office"
and ending with "had to be manufoctured".

The words "in the Tarticulars of Allcrecd Crine" in line 10 are to
be struck out. i

Sub-paragroph’ 1 of paragraph I will, therefore, re¢ad ar follows:

he Czechoslovak National Office has presented to the Comriission
a charge afoainst Sepp Dictz, SS-Standertenfuchrer and C,0. of
the 52nd SS Benner, Krems on the Danube, fustria, . In this

charge, Sepp Dictz is accused of having,- ot the beginning of

diareh 1939, invaded with a pgroup of sclected SS men, Czcchoslovak
territory from fustria, and having in the Moravian tovm of Jihlava,
vrovored clashcs with members of the Czechr slovak State wolice a
with the loc-l Czech populsticon, During theze clashes,Czech peoplc
as well as members of the Czechoslovak State police werc massacred
and a nuber of rsons were killed and seriously. wounded, It was
further stated that shortly before 15th March 1939, armed raids

on Czcchoslovek territory were made by German S5 forces., The
purpose of these raids wes to provoke clashes with the Czechoslovak
population and with the Oz c.ﬂ}leuk police organs, These
instances wers welecome to- the Gernon wropapanda service in whosc
intercst they Had to be nana :

to with an amnendment
in the second line,
should be inserted,




WL
Paragrani II. This paragraph was agreed to with the following amendnent
proposed by Sir Robert CRAIGIE: Sub-paragraph 1, line 10, insert coufine"
instead of "restrict”. uub-ﬂarugrawh 2, line 4 and linre 5, delete in
both places the article ' the" befors . "oueut¢oﬂ'

Paragraph IITI., Sub-paragraph 1 was agreed with the modification proposed
by Sir Robert CRAIGIE that the words "the" and "supra" should be struck
out in line 1., Sub-paragraph 2 of paragraph III was struck out on the
propoaal of. Hir Pobert<0raigie. Sub-paragraph 3 of Paragraph III, which
will now be sub-paragraph 2, was egreed to,

Paragraph IV, The SECRUTURY reported that Sir Robert Craigie suggested
either the insertion of the word "thus" between "has" and "emphasised"
or the deletion of the last sentence, The Secretary explained that the
reference to the fact that the charge embodied principles of law was a
quotation from Doc. C.144., It was therefore decided, that the last
sentence of paragraph IV sub-paragraph 1 should read as follows:

" The Commiscsion has thus emphasised that the charter "embodies"
"important principles of law", "

The second sub-paragreph o paragraph IV was agreed to with the
modification proposed by Sir Robert CRAIGIE that instead of the word "is"
in line 2, the words "should te regarded as" should be inserted,

irst ub-uarag aph was agreed to with the following
sed by Sir Robert CRAIGIE and Dr. MAYR-HARTIMG

raragraph V, Ths f
rnodifications propos
respectively:

in line 1, strike out "important”,

in line 9, insert™it (b)"fnstead of1lit (c)*,

in line 10, strike out the word "also"
- ]

As to sub-paragraph 3 of paragraph V, the vecretary reported that
Sir Robert . CRAIGIE proposed the following wording: "In view of the above,
the Comiittee rnnSderni that for the purpose of listing criminals, the
term "war crime" should be lntnrprmffd in the wider sense indicated by
the exarmples menticned in paragraph V

Sir Rcohert CRAIGIE alsoc proposed that this sub-paragraph should be
transferre@ to the end.

On the proposal of Dr. meF—LnLTTLu, the following text which should
replace sub-varagrasiis 2 and 3 of paragraph V, was agreed to:

In the actual practice of the United Nations War Crimes Cormission,
the term "war crime" has been understood from the Pcymnnlng in the
wider sense inficated by the foregeing exwmles, The Comiission
hag'not restricted itself to the listing of persons accused rf
violations of the laws and custons of war and has acted for e le
on the assunption that what, :'Ln the the Charter of the Tnternut;.na#
Military Tribunal is called "orirmes ageinst peacd, falls within its
jurisdiction, "

had

aragraph VI, The Secretary reported that Sii Robert CRAIGIE
'.f..‘t!_.'llau-.)'-'d the view that he would have a preference for putting
saragraph VI at the end becanse this was the first time the Comriittee
their principles to
VII and VIII,
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the Cermittee are dealing in a gencral way with the desirability of
treating crimes against hunanity as wor crines, This propesal was
agrecd to and it wos decided to transfer paragraph VI between the
present naragrach VIIT and paragraph IX, Having rcgard to the minority
opinion held by bir, Wold, it was decided to insert ‘the words "the
najority of" between line 1 and line 2 of naragraph VI and to add the
following sub-paragraph to paragresh VI

" Mr, WOLD holds that Senp Dietz rust be considered as having
participated in the »lanning of a war of aggression, (cf.ﬂrt.6( a)
of the Charterd the International Military Tribunal, and
Corraission Doe, C,1hk.)

Paragraph VII. was asrced to without corrient,

laragrash VIIT was agreed to without camrient,

Paragranh IX was agreed to without corment, with the »roviso that before
it the present paragraph VI, as amended, will be inserted,

IIT, LAY REPORTS SERIES:

The Committee then discussed the Law Revorts Nos., 1 and 2 which had
been eirculated to the nerbers of Cormittee III as a basis for elaborating
the nethod of dcaling with this part of the Cormission's task, In the
discussion all merbers of the Cormittec stressed the irmortance of this
work and it was dccided to ask the Secretory to continue the preparation,
and circvlation to the meibers of Cordttece ITT of these preliminary
reports which the menbers consider interesting and informative, The
cousideration of a final report on the Belsen trial was necessarily
&d journed until the conclusion of +he trial,

My, WOLD and Dr. ZIVKOVIC also strcssed the importance of preparing
a bibliography of the legal literaturc on War Crines oJublished during
and on the conclusion of the second Torld ar.
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11th December 1945,

UNITED NATIONS WAR CRIMES COLISSION,

MITTEE 111,

Notes of the Meeting of Committee III held on 1lth December 1945

5.0 pem,

There were present:

Major Dr, Fenderlilk,
Dr, Mayr-Harting,
Dr, Schram-Nielsen, Dennark,
Commander Mouton, Netherlands,

Czechoslovakia,

The Committee having eight members and only three b
it was decided to adjourn the meeting till Tuesday 18th I

at 3,0 p.m,

The members present at the meeting were unanimous in the view
that to have a guorum it would be necessary for a east a majority
of the members of Committee III to be present, that is at least five
members, The following is a list
represented on Committee III:

China,
"

" =
Czechoslovakia,
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15th Novenber 1945,

UNITED NATIONS Wik CRIMES COMMISZION,

COMMITTEE ITT,

Notes of the Mecting of Corriittee III held on 13th Movrber 1945
at 3.0 pom,

In the Chair, Dr. Mayr-Hartine (Czechoslovakia),
were alsc present:

Me jor Dr. Fanderlik, Czechoslovakia,

Dr, Hchrari-Nielsen, Denmark,

M, Stavropoulos, . Grecce,

ir, “old, Norvey ,

Dr. Zivkovié Yugoslavia,

Sir Robert Craigic, Cormander Mouton and Dr, Szerer had sent their
apologies for not being able to attend, .

Dr, W.YR-HARTING wos clected Chairman for this meeting,

I, HMINUTES OF THE LAST ARETING,

Sir Robert CRAIGIE in a letter to the Seerctary of Comittee III,
proposed the following amendments of the Minutes No,12/45, which were
cpreed to;

2 goond yeracroah -i!_-l 1"..'.';".

dea was to bring out that
rnd VI of the paper, the
he narrower sense, but also

Sir Robert CR4AIGIE said th € the main i
in the docunents quoted in varagraphs V
tern "wor erime’ was uscd not only in ¢
in the wider sense

Sir Robert CRAICIE: The point we I » is- that therc
nlenty of authority for holling the hat "war crine"
not only be considered in the narrover sens but in the
wider sen

ad ¢ f”".-‘ 12 lh ;'\i" .

i e naz:
sensc" instead of "in a

"orohably" between
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o crime against hunanity. The only wey to have o unaninous decision,
e far aos he woas concerned, wos to state sirply thot it is a war crime,
hr. Wold could not vote for the statcrent that it was a erime against
humani ty.

Dr, ZIVKOVIC explained his view sbout the notion of "erimes against

" on the one hoand and "erimes against humanity" on the other, He

also referrcd to the terns of reforence and to the fact that it was
necessary to add the classification "crime. egainst hunanity" because it

was controvcersial whether in Mareh 1939 o state of ar iad dacu in extstence
between Czechoslovakia and -Cermany,

PCace

The SECRETARY inforred the Cormittea that Sir Robert Creaigie, in his
letter, had indicated that he was ‘ready to abide by any draf't which the
Cormittec finally adopts, assuming, of course, the gencral substance rcnains
the same,  Sir Robert “raigie had, throurhout the discussions, held -the
view that e could not agree to the statement that what Sepp Dietz had
fone wes o war crime in the narrover scnse, but that he could see his way
towards recommcending his listing if his crime could be classified as a
crine against hunanity.

M, STAVROPOULOS propogsed that it should be mentioned in the report
that therc was a minority opinion th:t what Sepp Dietz had comaitted was

o erine agoinst peace, He personelly did not share this view, beecause
Article 6 (a) presupposcd o participation in the planning.,

r., ZIVKOVIC rioved thet o vote should be talken,

Dr. MIYR_HARTING csked whether Mr, TWold would see his way towards
voting for the report if his disscenting opinion regexrding the classgifica-

tion as crine arainet peace were rentioned in parnpreph VI of the report,

Dr. SCHVWELB proposed that the decision of the Cormittee, as
distinguished fron its reasons ( it is the scecond underlined baragraph of
the Doo,III/21 (l)) should be divided to the effect that it would be made
cleer that the decision as to the first part was unonimous and that as to
the second part (starting fron the word ‘because") it was e majority
deeision,

Mr, WOLD agreed and cccordingly the Comittee decided
2 of the Report should read as follows:

" After discussion, Committee III unaninously decided to recommend
that, provided Cormittec I are satisfied as to the facts stated
in the charge, Sepp Dictz be listed as a var criminal

becouse

in the ovinion of the najority of the Comittec, he has committed
& erime apainst hwianity, ns defined in article 6, paragraph 2(c)
of the Charter of the Internationzl Military Tribunal, "

In the next line, the nurber I will be replaced by the nwiber III,
Mr. WOLD formuleted his view xrith rezard to the clagsification of the

erire cg followa:

wecused should he
# the Nazi Government
* M Al TAZQ -}
f March 1939,

\Jk territory,




o
Govermicnt as o pretext for aggression, s the circumstances
werce at that tine, vwhen no form:l state of war cxisted between
the two countrics, it must have been this that was the under-
lying intontion bchind Sepp ™ “tz's acts, Scpp Dietz was no
corrion soldier, He held th ~nk of 85 Standartenfuchrer,
corresponding to Colonel, ane under the circunstances, he rmst
be considercd responsible for taking part in a conspiracy for
the accorplishnent of the initiation of a swar of agrression.
He and his men were not only allowed, but also probably ordered
to cross the Czechoglovak fronticr to start clashes and to
comit rmrders on the civilion nopulation, VWithout prejudice
to officcrs or cther military nersons' responsibility for
participation in the Nazi war, I find that Sepp Dietz, under
the circunstances, nust be considcred as a war criminal,
Cf. Chartcr of International Military Tribunal, article 6 (a)
and the United Nations "'or Crimes Comviission's dcecision of 29th
Aupust 1945, Docurents M.77 and C,144. Conclusion: Provided
that it iz proved that Scpp Dictz has coamitted the acts of
vihich he is accused in the intcreste of the Nazi Government of
Gernany, he is to be considercd as a war criminal and his name
should be listed by the Cormission, "

The Committec then discussed the reasons for this rccormendation,
as submittcd in Doc.ITI/21(1) varsgraphs I to IX, as follows:

Parasroph I, The Seerctary stated thet Sir Robert CRAIGIE suggested
the omission of ‘the word "roughly" and an amplification of the
statenent of facts, '

Mr. WOLD seconaed this proposal and it was decided that instead of
the first sub-paragrenh of parcgranh T of Doe,I1I/21 (1), the text as
proposed by Mr,Wold in Minutes 11/45 page 2, last paragraph should be
inscrted, beginning with the words "The Czechoslovek National Office"
and ending with "had to be nanufoctured”.

The words "in the Tarticulars of Allered Crime" in line 10 are to
be struck out, :

Sub=-paragraph 1 of paragraph I will, thercfore, read as follows:

The Czcchoslovak National Office has presented to the Cormission

a sharge against Scpp Dictz, SS-Standartenfuchyrer and C,0, of

the 52nd SS Banncr, Krems on the Danube, Austria, In this
charge, Sepp Dictz is accusecd of having,- ot the beginning of

Mareh 1939, invaded with a group of sclected SS men, Czcchoslovak
territory from fustria, and having in the Moravian tovm of Jihlava,
provoked clashes with nenbers of the Czechn slovak State police and
with the loc:l Czech nopul:ition, During these clashes,Czech peoplc
as well as mernbers of the Czechoslovak State police were massacrod
and a nurber of rorsons were killed and seriocusly wounded. It was
further stated that shortly before 15th March 1939, armed raids

on Czechoslovek territory were made by Germon SS forees, The
purpose of these raids was to provoke clashes with the Czechoslovak
population and with the Czcchoslovak police organs, These
instances weres welecome tn the Gerrnin propagenda service in whose
intercst thoy had to be mamifrctured, "

Subsparagrash 2 of paragresh I was cgrecd to with an amendment
posed by Sir Hobort CRAIGIE to the effect that in the second 1line,
.l

en "herself" an in she words "to have been” should be inserted,
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Paragranh JI. This paragraph was agreed to with the following amendment
proposed by Sir Robert CRAIGIE: Sub-paragraph 1, line 10, insert coufine"
instead of "restrict". oub-paragraph 2, line L and line 5, delete in
both places the article "the" befors "question’,

Paragraph ITI, Sub-parapraph 1 was agreed with the modification proposed
by Sir Robert CRAIGIE that the werds "the" and "supra" should be struck
out in line 1, Sub-paragraph 2 of paragraph III was struck out on the
proposal of Lir Robert Craigie,  Sub-paragraph 3 of Paragraph III, which
will now be sub-paragraph 2, was agreed to,

Paragraph IV, The SECRET/RY reported that Sir Robert Craigie suggested
either the insertion of the word "thus" between "has" and "emphasised"
or the deletion of the last sentence, The Secretary explained that the
reference to the fact that the charge enmbodied principles of law was a
quotation from Doc., C,14k, It was therefore decided, that the last
sentence of paragraph IV sub-paragraph 1 should read as follows:

" The Comumission has thus emphasised that the charter "embodies"
"important principles of law", "

The second sub-paragraph of paragraph IV was agreed to with the
modification proposed by Sir Robert CRAIGIE that instead of the word "is"
in line 2, the words "should be regarded as" should be inserted,

Faragravh V, Ths first sub-paragraph was agreed to with the following
nodifications proposed by Sir Robert CRAIGIE and Dr, MAYR-HARTING
respectively:

in line 1, Bstrike out "important",
in line 9, insert'lit (b)"fnstead of"1lit (c)",
in line 10, strike out the word "also",

As to sub=-paragraph 3 of paragraph V, the Secretary reported that
S5ir Robert CRAIGIE proposed the folleowing wording: "In view of the above,
the Courittee considered that f'or the purpose of listing criminals, the
tern "war crime" should be interpreted in the wider sense indicateé by
the exarmles mentioned in paragrarch V, "

Sir Robert CRAIGIE also preposged that this sub-paragraph should be
trensferred to the end,

On the proposal of Dr. MAYR-HARTING, the fo}lowing text which should
replace sub-paragrapiis 2 and 3 of paragraph V, was agreed to:

" In the actual pructice &f the United Nations War Crimes Cormission,
the term "war crime" has been understood from the beginning in the
wider sense indicated by the foregoing examles, The Comiission
hag not restricted itself to the listing of persons accused of
violations of the laws and customs of war and has acted for exarmle
on the assumtion that w in the the Charter of the International
Military Tribunal is called'orines against pecacd), falls within its
Jurisdietion, "

i1* Robert CRAIGIE had
1iat e would have a pre : for putting
raragraph VI at the end b y this was the firet time the Comtiittee
3 thedr principles to

_'.._' ¢ t].}'l_‘ :'.‘-
T 211 hs VII and VIIT,
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the Cermittee are detling in a gencral way with the desirability of
treating crimes against humanity as wor erines, This propesal was
agrecd to and it was decided to transfer paragraph VI between the
present naragresh VIIT and paragraph IX, Having regard to the minority
opinion held by Mr, Wold, it was decided to insert the words "the
najority of" between line 1 and line 2 of naragraph VI and to add the
following sub-paragraph to paragrash VI

" lir, WOLD holds that Senp Dietz rust be considered as having
participated in the planning of a war of aggression, (cf‘.ﬂrt.G(a)
of the Charterd the International lilitary Tribunal, and
Cormission Doc, C,14L,)

Paragraph VII, was agrced to without comment,

Jaragraph VIII was agreed to without cor. ent.,

Paragraph IX was agreed to without corment, with the proviso that before
it the present paragrach VI, as amended, will be inserted.

III, LAYV REPORTS SERIES:

The Corrittee then discussed the Law Renorts Nos, 1 and 2 which had
been circulated to the mermbers of Cormittee IIT as a basis for elaborating
the method of dcaling with this part of the Cormission's task., In the
discussion all merbers of the Cormittec stresscd the irmmortance of this
work and it was decided to ask the Secretory to continue the preparation,
and circulation to the meibers of Coriittce ITT of these preliminary
reports which the merbers consider interesting and informative, The
consideration of a final report on the Belsen trial was necessarily
adjourned until thc conclusion of the trial.

Mr, WOLD and Dr. ZIVKOVIC also stressed the importance of preparing
a bibliography of the legal literaturc on Var Crines oublished during
and on the conclusion of the second World ar.
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11th December 1945,

UNITED NATIONS WAR CRIMES COMGISSION,

COMMITTEE ITI,

Notes of the Meeting of Committee III held on 1lth December 1945 at

5.0 p.m,

There were present:

Major Dr, Fanderlik,
Dr. Mayr-Harting,
Dr, Schram-Nielsen, Demmark,
Commander Idouton, Netherlands,

Czechoslovakia,

The Cormittee having eight members and only three being present,
it was decided to adjourn the meeting till Tuesday 18th Decerber 1945

ab 3.0 P

The members present at the meeting were unanimous in the view
that to have a quorum it would be necessary for at least a majority
of the members of Committee IIT to be present, that is at least five
members, The following is a list of the countries at present
represented on Committee II7:

China,
Czechoslovakia,
Denmark,
Greece,
Netherlands ’
:\T('I""a\y ’

Poland,
Yuposlavia,




1/46,

UNITED NATIONS VAR CRIMES COMMISSION,

COMMITTEE IIT,

Note of the Meeting of Committec III held on 8th January 1946 at 3,0 p.m,

In the Chair, M.  Terje Vold, Norway,

There were also present:

Mr. Justice Mansfield, fustralia,
Major Dr, Fanderlik, Czechoslovakia,
Dr, Mayr-Harting, Czechoslovakia,
M, Stavropculos, Greece,
Cemyoander lMouton, Netherlands,

Dr. Szercr had sent apolegies for not being able to be present,

I. Co-optation of Mp, Justice Mansfield.

Dr M. YR-H.RTING proposcd and CommandepflOUTON seconded that Mr,
Justice Mansfield should be asked to become a member »f Committee IIT
and should be co-opted, The proposal was carried unanimdyusly and the
acting Chairman wue asked to report it in temorrow's meeting of the
Commission,

11, Membership of Sir Robert Craigie.

Dr, MAYR-H/ARTING repcrted that aceosrding to the wish expressed in
previcus meetings of the Cormittee he had approachcd Sir Robert Craigie
as to his return tc the Committee, Dr, Mayr-Harting was glad to be able
to report that Sir Robeit had declared he would try to make the necessary
arrangenents, if the Cormittee ga desires. The Cormittece asked the
acting Chairman to take the necessary formal steps.,

ITT,The Czechoslovak Case No,1962, (Reinhold Boecker).

The Secretary read Doe,III/23, The discugsion arvse on the
relaticnship between the questions (a) and (b) at the bottom of Doc,
III/23,

.

Dr, MAYR-HIRTING said thit in his opinion the Committee had twe tasks
tc perform, Under (a) it had tc reply to the question whether systematic
removal of emplcyees or workers whn were nationals of the cecupied
ecuntry constituted the crire of denationalisation in the meaning of
Doc.C. 149, Under (b) it had to consider whether the facts of the actual
case indicated that Beecker had eommitted the war erime of denationali-
sation or'possibly a war crine cf another type,

M, STAVROPOULOS asked whether the request by Committee T had any
practical impcrtance in view of the fact that Boecker had been listed
n twe other counts, In his view the question raised only a theoretical
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(2) it wae, in his view, not correct to sey that it is sufficicnt
to chuarge o man with murder or some other erime and then to try him in
the lintional Court for other mattersz. The trial in the Notional
Courts should follow ns elosely as possible the Cormission's decision in
listing the criminals, He finally pointed out that the Cormittee could
not posgibly reply to Committee I that it considered its question of no
practical importonee,

lip, WOLD snid thet the Committee ought to answer the question ang
expressced the opinion that the question (2) should be answered in the
affirmative, repeating the Cormittec's opinion expressed in Doe, C.149 to
the effect thot denationalisation was a wmr crime,

Dr, M.YR-H/RTING ncent that the question (a) ealled not for the
general reply consiating in renewed affirmotion of whot had been said in
Doe,C, 149, but. that it posed the porticular question whether the removing
of cmployees of a certain nationality constituted the war erime of
denationalisntion, The simple repetition of what had been said in Doc,
Ce149 would only be detrimental to the weight of that document,

M, WOLD said that questions (a) and (b, g in a certain wny together
end that the reply to question (a) should be in the affirmative leaving
the congideration of the actusl facts of the case to the examination of
ggestio-n (bJ. .

This wag agreed to,

I, WOLD: thereupson intfoduced the general discussion on question (b),

Dr, MIYR-H.RTING said that thc case itself presents the gquestion

whether the war erime of denationalisation in the meaning of Doc.C.149 can
be cormitted by systemntically remuving employees and workers who are
nationals of the ocecupicd country and replacing them by nationals of the

cccupying Prwer,

when the Committec discussed its report on denstionnlisation it had
no doubt that one of the means by which denationalisation cnn be cormittcd
is the gystematic deprivation of the inhabitants of the occupied territory
oft. the foundations of their economic existence, It is clenr that a pelicy
like this neccessarily brings about,'as iir,Lenkin says, ‘a crippling of the
develepment of the national group concerned, even a retrogression. liore
cbvious metheds of this kind are, for i anee, the confiscation of key
industries, but similar results are obtained if & substantinl number of
mincr econoriic positdions are destroyed, B
Dr, MLYR-HARTING proposcd thorcfeore to decide that the war crime of
denationalisntion as described in Doe,C.149 ezn be conmmitted for the

[ FH g~

set out in thas documeni by systemaltlicaliys removiig emuic)
are nationals of the oeccupied country,

H:{RTING pointed out that the facts set out in the
hoarge 10,1962 might constitute another war crime at th
recognio ' n of property as a wer crime,
the ceconomic basis of the man
his [job It would be

1sider a war orime,
interference with this
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LD proposed that the followving four questions
slovak Nationdal Office: :

faetory engaged in the manufacture of war material?

s o - - -~ 1 9 3 :
(2) number of’ employees of the factory when the accused became
superintendent,

(3) number of Czechoslovak werkers dismissed while Boecker was
superintondent,

(4) tetal period during which Boecker was supcerintendent of the
ractory

S POULOS agrecd with the four questions proposed by Mr,
Justice M IELD and ndded that it.should be cxemined whether such

occurrences did occur only in that one factory or whether it was part of
a systcn, venetionalisation must be something which is the result of a
policy, " it happened only in that one I'metory it was not the crime of

lenntional

might not have weérked hard
L was sabotage on their part,

Ineteory producing?

RTING agreed with the four points made by Mr, Justice
but felt that as to the ndd n propoged by M, Stavropoulos,
should keceg the pruoctical pessibilities of a

uld not be asked to supply

of one case,

that Boecker, as security chief, had to
central authorities was carried out,

{ N . 1a by ¥ in ngreement with the questions
Justice Mansfislg He theught that an official reply
sought to the question whether the factery was State owned
1 it were Stat the Cormans had a right to
Lactory for making ammunitions it was
- because the Czechs were not
country, He further
nls had been effe :cted, whether
mployeces hod been dismissed

dhether it wos
purpose to

ir livelihcod

]
ity officer, Boecker
them reliable ie

1t the ITacts

eategories of
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:d up that .th, Committece should agree to send a letter
to the National Office, It may be that the crime of denationalisation
could be committed by rerioving workers but a number of facts must be
established, e should not be satisfied tu sav that we had the war
cerime of denntionalisation before us unless we have good solid facts,
He propesed to postpone the discussion until the Cominittee had more
facts.

. Y, Justice M.NSFIELD suggested that a further question should be
inserted in the letter, namely what positions the dismissed employees
did oceupy,

The Secre¢tary o Committee III was charged with the task of preparing
a letter to the Czechoslovek National Office and circulating it to the
menbers of the Cormittee,

Reguest from the French National effice raising two questions of Law,

The Sceretary rcad documents III/25 and I/L6 and pointed out that
two questions were to be cnewered by the Committee, (1) a question of
Jurisdiction, (2) a question of substantive low,

On the proposal of the acting Chairren, M, WOID, the jurisdictional
gquestion was discussed first.

Dr., MAYR-H/RTING drew the attention of the Cormittec to Cormission
document C,123, adding that in his view it was not opportune -to deal
with a question of jurisdiction in a general wmy before the problems

a
raised in Doc.C.123 were scttled, The Commission should be asked what
happened to Doe,C.123,

Cormander MCUTON thought that Dec.C.123 referred to a different
case, namely that a German had travelled all sver Euwrope and committed
crimes in different States.

Dr. MAYR-H/RTING replicd thot in his opinion both cases were coVered
by Doe,C.123, namely that one individual had committed different crimes
indifferent countries and that cne individual had cormitted one crime in
one country, for which twe different countries claimed jurisdietion,

The SECRETARY stoted there was, to his knowledge, no actual
1

dispute between Francs Czeciscsleovakia with regard to cases like this,
and that the Committee-was asked to cxpress an opinion for the guidance
of the National Offices,

Justice MIMNSFIELD

llcwing lines:

If ‘under rrench National Law, The ¥ Courts nove jurisdiction
g . . P . . . . 1. [ P —— e el
crimes cormitted against their nationals telde I'ran then the
h courts have Jjurisdicti

noglovak Courts may try
hich they certainly hav




SKECRET.RY endorsed Iir. Juatice il ELD's view by referring to
the lww o ladd dovm by the Permanent Court of Intern~tional Justice in
11'“ LOTUS casc (France v. ”;‘1.11‘rc.r:y.)

""h‘-" Cormittee unaninously agrecd that the reply to the f
P ATES

ir
question should be on the lines proposed by ir. Justice ILNSFI

LD,

The -r.*.tjnp CH.IRIUXN then opened the discussion on the second legal
peint, namély whether the Gerrian 1ilitary Judges in sentencing as
desertors I":rt,nch citizens, compulsorily enrslled into the German armed
forces, had curmitted wor crires,.

M. ST.VRCPOULOS pointed out that Internntional Law dees not allow
premature annexation, Contrary to what was said in Doc, I/z; it was,
therefore, irrelevent whether pencltics passed upon an 2lle "ud deserter
vwere or were not excessive,

Mr, Justice MINSFIELD drew attention to the faet thot Doc,I/L6
contained an unwarranted asswiption by deseribing the French nationality
of the vietim as "o faet vhich must necessarily hove been pointed out by
the defence,"

M.. TOLD proposed that the Cormitteec hnd to base its discussions on
the assuniption that T'.?:-.: 5L1-'1:'- g knewr thot the- vietins had been ilsatiang
and that they had be smpul sorily enlisted,

Cormander MOUTON expressed the view that if the Judge knew that the
soldier was a French Nationzl, cimpulsorily enlisted into the German
armed forces, he commlitted a wor crimec by sentencing hin as a deserter,

M., WOLD snid that if the French citizens would have enlisted
voluntarily h- y would hava boen under nilitary discipline and no war

crime would hove been comidtted by the Jjudges,

Me jor FINDERLIK statcd that in his view the Jjudges were not eriminally
responsible in sore respect. 48 German Jjudges, they could not overlook
the fac hu, the alleged deserter before then was a member of the Germnn
AXTIY is French nationality should have been a reason to infliet a
smaller Ium. shiment, h‘-if the J‘J.if*' s were not in a position to aecquit
alleged deserters, F25 ik o y consti O iminal activity on the
part of the judges was ‘r,h- t cneed the alsatinns even nere
severcly than genuine Germa

Mr, ‘Justice M.NSF pointed out that our job wms to enforce the

servance of International Lo, The recru. trent of these French
3 beid illopal, the judprents wore banec om an illeglity. Nothing
the illcgal recruitrment could be conaidered legal,

Dr, FAMNDERLIK admitted that the sentence wmg bosed on an illegality
from this it did not necegsarily follow that the judge had ¢ *-I."ﬁ.,lttn.d
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the Courts were responsible, in addition to the leaders of the Reich and
the Gauleiter, ir It wms o case of conflict
between Naticnal and International law and the question is whether

can strte that the citizens should, by obeying their ovm national lew

International Lo, be guilty of a war crime,

erin

Low, there was

Dr. MAYR-H RTING nsked whether any judge can possibly disregard the

ct tha*t a territory has been cannexed and forms, therefore, according
to naticnal lays, part of that State,

’

The considerntion of this question yvps adjourned,




2/i6,

UNITED NATIONS AR CRIMES  COLLIISSION.

" COMMITTEE ITI.

Notcs of the Meeting of Cormittee IIT held on 15th Jonwry 1946 at 3.0 b,
at 4, Corlton Gardens, Londen, TR T

In the Chair: Pr, Moyr-Harting, Czechoslovakia,
_ There vere also present :

Mo jor Dr. Fanderlik, Czechoslowakin,
Dr. Schroam-Nielsen, Demmark, '
Curricnder Mouton, . Netherlands.,

M, VOLD had sent apologies for not being ablc to be present,

I, Proposal by lir. Justice M/INSFIELD to consider the question: Is the
Commission or any Comalttec thereof competent to consider and deal
with o horges under Parographs L, L1 and ILI of the Suimory Recommen-
dntions concorning Japancse War Crimes ohd otrocitics, odopted by
the Cormission on 29 Jugust 1945 (Doc,C,145(1)).

Becausc Mr, Justice MINSFIEID vas cbsent, it ems docided to cdjourn
the congiderntion of this iten,

IT, Request from French National Office, _(Doc.III(2§. )

Consideration af this item was adjourned,

1I1.Czechoslovak Case No,1962 (Reinhnld Boocker ) (Dues,III/23 and II1/26).

Cormander MOUTON drew attention to the fact that according to the
di.scuzssion of the last mectine (sec minutes No,1/46) Doc,III/26 cught to
be supolemented by the following two additional questions:

1) whether the factory was a Statc factory or whoether it was
privately osvmed, \

2) the eircumstances of huw the disnissal was effected, whether
duec noticc was given to thc workers or whethcr they were
dismissed without notice, '

Dr, MAYR-HSRTING posed the question what the Commdttee would do if
it did not get satisfactory answers to the gquestions, In his epinion,
Cormittece III should reply to the questiomsof Comii‘ctclt I without
investigcoting whether the materiel facts were given in the specinl case,
It should reply to the question whether the crime of denationalisation
could be cormitted by dismissal »f empleyees of a certain naticnality
and, if so, under whnt conditions, Committec III is not o fact finding
body, It is, therefore, up to Cormittee I to find out whether the
relevant ebnditions ~re given in the specicl cnse,

He did not pronose to reverse the decision arrived ot in the last
bo write @ lotter on the' lines of Doc,III/26 to the Czechoslovek
Office, but he propesed that the Seerct 7% to Cormittee TIT
iraf't o report on the general question whether dismissal
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of' employes A8 & war crime and if' sn under wnut conditions, He went

L
on to say that the Committee should consider this draft report by the
Secretary together with the Draft Letter III/26., The Committec sheould
first of all answer the legal questions, before it troubles the National
Off'ice.

The SECRETVRY drew the attention of the Conmittee to the fact that
in order to preparc a draf't report hé hid to know the cpinion of the
Comuittee on “he relevant questions, - Such opinion had, so far, not been
pronounced,

~ Commander MCUTQN said that probably Cornmittee III should advise
Cormittee I to get the information on these questions.

Dr, SCHRAM-NINLSEN outlined his idea-of how to settle the question
before the Comitfce by saying that paragraph VI of Doc.0,149 should be
quoted and then it should be said that the dismissadl of workers may be
considered a war crime subject tu the conditions mentioned in Doec, C,149,
inter alia, that the de facto power of the uccupant was used, that
dismissal took place to a certain extent, that it was an aspect of
general peliey and so on. The Secretary should take every condition
laid down in Doc.C,149 and transfer it to the case in question, It would
be important, for instance, if it could be proved that workers who
changed their nationality were kept in the factory.

Cormander MOUTOM asked whether a regply on these lines would be very
useful for Comuittcs I,

Dr. MAYR-HARTING said that- aloo for-practical purposes, it would
be proferable, if it were left to Committen.I ty find out™ the relevant

facts.

Dr. SCHRAU-NIELSEN comuented on the individual questions rormulated
in Doc. III/26 nnd remarked that e,g, questions 2 and 3 would be covered
by the more nencral and theeretical expression that the dismissals must
have hed such an extent that there was a chance to reoach the objective,
namely to denationalise,

Cemmander MOUTON said that it would be advisable to state in the
Minutes precisely the difference between the two systens advecated,
namely thet adopted in the last mecting and that proposed by Dy Schrar-

Nielsen,

The appreach provosed by Dr. Schram-Niclsen is a mere direct one,
vhercas the method of sending a letter tc the Czechoslovak Netional
Of fice would only cxzclude other motives as security reasons or the wish

not to comuit a war-crime by compelling Czecha to work for the Germans

in a war factory.

An answer of ﬁﬂ@s‘luttur excluding other motives would not
necessarily prove that the dismissal was an attenpt to denantionalisc
the inhabitants of occupied territory,

It was decided that the Secretary should prepare e draft report
which would be discussed in the next mecting together with the
Draf't Letter,

Contral Council
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Dr. MAYR-BEARTING: There is one fact which shculd be kept in mind and
that is that the judge knew that the annexation was ccntrary to
Intcrnational lew and therefore the fact that the accused was considered
{ German citizen was also contrary to International law, but from the fact
that they had taken the annexation for granted and accepted all necessary
cconsequences of this annexation, it docs not follow that they committed a
VIZT Crine,

Dr., MAYR-HARTING further on pointed out that in view of the principles
adopted rightly by Cormittec I, the sitting of judges in Court, cven:
constituted contrary to International law, as such, could not be regarded
as a war crime, The war crime would be only if '“uc o Court applied a
procedure contrary to the minimum standards acccpted by civiliscd nations,

Dr. CYPRIAN said that it could be meintained that iff the judges were
offercd some cvidence to the effect that the accused were not German
citizens and such evidence was overruled without taking into account
evidence frori the other side, their actions could be regarded as criminal,
but in particular cases only. ;

On the proposal of Dr,SCHRAM-NIELSEN, which wasg in principle,
supportéd By Dr.CYPRIAN, the Committce decided that the reply to the
second question should be that

(;L) the mere fact thot a judge sat in the court trying an /lsatian
for desertion because according to the German law ht. was considered ag a
German citizen, it is not necessarily considercd a war crire.

(b) That the judge in quesgtion is responsible as a war criminal only
if he neglected the ordinary principles of legal proccdure to such an
extent that according to the lawe T-‘ all civilised countries his acts or
omissions would have constituted a punishable crime.,

Dr. FANDERLIK wns of the opinion thet the "ub jeetive position of the
accusell should have been also taken into consideration by the judge and if
the judge knew that the man wis a Frenchman and L_hurui ore in a dilemma
between his dubies as a mermber of the CGerman forces and his feelings as a
Frenel? national, it was the duty of the judge to take into account such an
xtenuating circumstance and sentence the ran, say, to 10 yecars of imprison-

_ ’ s
ent and not to death,

Y. MAYR-HARTING agreed to that and peinted out that if the judge in
such cirerumstanccs sentenced the accused more scverely than a genuine
German citizen, then he certeinly went beyond the standards expected by all
civilised nations and such an sbuse of power should be regarded as contrary
to the principles of jurisdiction genc rally accopted, It was agreed that
this point should also be zdded to the Compittee's opinion.

Jpginh :d thnt the Saecre 1"-1‘3‘ should prepare a draft report
on the reply which in accordance with the discussicn and the chowe deoisions,
should be given to the French National Q. In order to submit the
final report to the Cormission gs soon-as possible, 1t was agreed that the

next nmeeting will be held on londay nex Lth February at 10,30 a.n.,
ins ;

(Docs, IIT/23

f'l* the Control

No.15.(big).
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UNITED NATICNS WAR CRIMES COMMISSION, -

COMMITTEE ITII

Minutes of the Meeting of Committee III held on 29th January 1946
at 3.0, p.m,

In the Chair: Dr. Mayr-Harting (Czechodlovakia)

There were also present:
Major Dr, Fanderlik, Czechoslovakia,
Ir, Schram-Nielsen, Dernmark,
Commander Mouton, Netherlands,
Dr, Cyprian, Poland,

Mr, Wold and Dr, Szerer had sent apologies for not being able to be
present,

1, Minutes Nos, 1/46 and 2/46,

The approval of the minutes of the meetings of 8th and 15th January
was adjourned until the next meeting as some of the members had not received
copies,

II.Proposal by Mr. Justice Mansfield to' consider the guestions;
"Is the Commissicn or any Committee thereof competent to con ider and
deal with charpes under paras, I, IL and III of the Surmary
Recormmendations concerning Japanese wer crimes and atrocities

adopted by theCommission on 29th 2umist 194L5, (DOC.C,;_&I.Si }_)l

Because no representative of Australia was present, it was decided to
adjourn the consideration of this item until the next mecting, On the
suggestion of Dr. MAYR-HARTING, it was also decided that the secretary
should vrite letters to the reprosentatives of China and Australia asking
them to attend the mecting as thelr advice in this matter would be most
helpful,

III.Reguest f'rom the French National Office concerning two guestions
of Law, (Doc,III/25.) Continuation of discussion,

The Chairman summarised the discussion held in the previous mecting,
peinting out that with regard to the question of jurisdiction, two
points, in his opinion, are involved. (a) The question of concurrent
Jurisdietion, and (b) what would be the poszition if both countries
claimed the jurisdiction,

As the Cormittee had not been asgked to solve the first question he
would prefer to leave it to the countries concerned and was of the opinion
thet the real issue was to whom the person should be surrendered if both
national eourts were competent because vhat the French National Office
wants to know is which principle should be preferred if' one claims th
nerson for territorial reasons and the other for the nationality of the
swictim,

at the Committee was not competent to solwe
the Doec,C.123, he poirted out that it
i } srbitrator in such
12d not been agreed to
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Dr, MAYR-HARTING concurred and stressed that in Doc.C.123 it is
said that the Commission is prepared to act as arbitrator between
countries which have agreed to that, but in this special case the position
would be that Czechoslovakia had already agreed and France had not as yet,
It was quitc clear that the Commission could not decide in such cases as
long as it was not knownwhether France would accept the decisionef the
Conmission ag an arbitrator, First of all, France had to say whether
she agreed to the recommendation eontained in Doec,.C,123, If sc, the
Commission would decide accordingly and if not, it would consider whether
a general theoretical opinion be advisable,

The Cormittec agreed that the reply to the question of jurisdietion
should be:

(a) that without going into the question whether the French or
zechoslovak Courts should have the jurisdiction to try war crimes
committed against French nationals on Czechoslovak territory, the .
Cormittee was of opinion that in case both countries claim the Jurisdiction
such action would not be contrary to Internatiocnal law.

(b) As it is still possible that the Commission will have to act as
arbitrator in cases where a person is wanted as a war criminal by gore
than one country and as long 2s the recommendationscontained inDoc,C,.123
have not been accepted by France, it is not possible for the Cormission
to give any general ruling in such cases,

The Cormittece suggests that the Comission should state a time limit
with regard to answers by Governnents which have not yet replied to the
recormendation provnosed in Doe,C.123.

As soon as, the pogition is clarifiecd to the effect that the
Commission should not act as arbitrator in this particular case, or ip
similar cascs, then the Commission should consider the position and give
a general thecretical opinion.

The Chairman then suggested to contimue the discussion on thc secend
legal question, namcly whether the German military judges in sentencing
as deserters French citizens, compulsorily cnlisted into the German army,
had committed war corires.

Dr. C‘L""}‘I}df waa ';-,il '.'.'T__J:E..'Eif Tl th(,t "thl.. / A )
cagcs upon the German law of annexation of Alsace-Lorra.ine and thercfore
it was impossible to solve thiequeetion in general, becg.use in point of
f'act the judge has to apply the law of his cwvm country vBicl: is binding
upon him and is not entitled to Judge whether a law is le'gal or illegal,

Commancer MOUTON also agreed that no general opinion could be glven
in this matter but in particular cases the ciminality would depend in
the first place on whcther the accused had a proper defence and the-
right.of appeal and whether the sentence wms excessive or not.

Dr. FANDERLIK: The point is thot

1

Court had obvicusly taken
erritorvy and the accused wert
nuesticn therefore was
accused as Gorman

' eriime by considering




Dr., MAYR-HARTING: There is one fact which should bé kept in mind and
that is that the judse knew that the annexation was contrary to
International law and thercfore the fact tha. the accused was considered
& Gurman citizen was olso contrary to Intcrnational law, but from the fact

:t they had taken the annexation for granted and accepted all necessary
cconsequences of this anncxation, it does not follow that they cormitted a
war crime,

Dr. MAYR-HARTING further on pointed out that in view of the principles
adopted rightly by Cormittec I, the sitting of Jjudges in Court, cven
constituted contrary to Intgrn“tlhn.l layr, as =uch could not bec regerded
. A8 a war crime, The war crime would be onlJ if murh a Court applied a
procedure contrary to the minimun standards eccepted by eivilised nations,

Dr. CYPRIAN said that it could be maintained that if the judges were
offercd some cvidence to the effect that the accuscd were not German
citizens and such evidence was overruled without taking into account
evidence from the cther side, their actions could be regarded as criminal,
‘but in particular cases only.

On the proposal of Dr,SCHRAM-NIELSEN, which wasg in principle,
supperted by Dr,CYPRIAN, the Cormittce decided that the reply to the
ccond question should be that

(a) the mere fact Th‘t a judge sat in the court trying an /lsatian
for desertion becausé according to the German law he was considered as a
German citizen, it is nct necessarily considercd a war crire,

(b) That the judge in quegtion is respensible as o war criminal only
if he neglected the ordinary principles of legal procedure to such an
”Atbnt that according to the laws of all civilised countries his acts or
cmissions would have constituted a punishable erime,

Dr. FANDERLIK wrs of the opinion that the subjective position of the

accused ghould have been also taken into consideration by the judge and if
Ld' Judge knew that the man was a Frenchman and therefore in a dilerma
etween ,1. duties as a member of the Germon forces and his feelings as
ener® national, it was the duty of the judge to take into account such an
ti\dh :iﬂp 'erWTftanCw and sentence the man, say, to 10 ycars of imprison-
ment and not to death,

Dr. MAYR=HARTING agreed to that and pointed out that if the judge in
suen CiTPW¢utinCuC .untuﬂCaﬁ the accused more L-v~rllf than a genuine
Gernan eitizen, then he certainly went beyond stendards expected by all
civilised nations and such an abuse of power :’r; d be regarded as contrary
to the principles of jd.h. "vtL generally ace el Tt was agreed that
this point should als added to the Comitliec's opinion.,

1 Tl seorctory should prepare a draft report
on the reply which in aecordance "'Mr, tr.. -'Li.'r"u:‘.:"r" 1 and the shove deoisions,
should be given to the French -National v In order to submit the
final report to the Commission as soon as '-g.-;:'_i'."],., it was agrccd that the
next mecting will be held on Monday next, 4th February at 10,30 a.n.,




3/46.(a) .
18th Februsry 1946,

UNITED NATTONS WAR CRIMES COMMISSION,

COMMITTEE III.

Notes of the lieeting of Committec IIT held on 29th January 1946 at 3,0,p.m.

As amended at the instance of Dr, MAYR-HARTING (his letter of 1li4th February
19463 sce Neotes 5/46 para,II(1),)

In the Chair: Dr. Mayr-Harting (Czechoslovakia)
There were also present:

Ma jor Dr, Fanderlik, Czechoslovakia,

Dr, Schram-Nielsen, Denmark,
Commander Mouton, * Netherlands,
Dr, Cyprien, Poland,

Mr, Weld and Dr, Szerer had sent apslories for not being able to be
present, : :

Minutes Nos, 1/.6 and 2/46,

The approval of the minutes of the meetings of 8th and 15th January
wasg adjourned until the next meeting as some of the members had not
received copies.

Proposal by Mr, Justice Mansficld to congider the guestiong

g 0

"Is the Commission or any Committee thercof competent to consider and
deal with charges under paras., I, II and III of the Sumnary
Recommendations enncerning Japanese war crimes and atrocitiesg,
adopted by the Commission on 29th August 1945, (Doc,C,145(1)),

Beeause no representative of Australia was present, it was decided te
adjourn the conpideration of this:item until the next meeting, On the
suggestion of Dr, MAYR-HARTING, it vms also decided that the secrctary
should write letturs to the representatives of China and Australia asking
them to attend the mecting as their advice in this matter would be most
helpful,

Request from the French National Office concerning two questions

of Law, (Doe,III/25,) Continuation of discussion,

The Chairman sumwsarised the discussion held in the previous meeting,
pointing cut that with rcgard to the question of jurisdiction, twe points,
in s “opinien, are involved, (&) the guestion of' concurrent jurisdiction
and (b) what would be the pesition if both countries asked for extradition,

A8 the Cormittee had not been asked to seolve the first question he
would prefer to leave it to the countrics concerned and was of the opinion
that the real issue was to vhom the personm should be surrendered if* both
national courts werc competent because what the French National Office
wants to know ig which prineiple should be preferred if one claims the
accuged for torritorizl reasons and the other agon of
nationality of the victim,

§

Cernmander MOTTON said that the Committee wos not competent to solwe
1 Qi tion rring bo ¢l Ov'5 125, point ut tnat it
d been recommended t £l el ssi ld sct as arbitrator in suc
: . Several cout 1 o . but it ! t 1 precd
¢ nernll o
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i [ING concurred and stressed that in Dog,C,123 1t Is said
t the Lompmission is prepared to act as arbitrator between ccuntries
which have agreed to that, but in this special case the position was that

Czecheslovakia had already agreed and France had not as yet. It was
quite clear that the Commission could not state a general opinion and thus
pre judice its decision on the concrete case, Ag long as the recommenda-
ticn contained in Dee,C,123 has not been rcjected by France, it may be
pogsible that the Commission is callead upen to act as arbitrator in the

-‘eages referred te in the paper, submitted by the French National Office,

First of all, France had to say whether” she agreed to the recommendation
contained in Doec,.C,123. If so, the Cormission had to act as arbitrater
in the concretec cagse and if not, it could give a theorctical opinion in

genoral .

The Cormittce agreed that the reply to the question of Jurisdiction
should be: /

(a) that without geing into the question whether the French or
Czechoslovak Courts should have the Jurisdiction to try war crimes
committed against French nationals on Czcchoslovak territory, the
Committee was of opinion that in case Both countries elaim the Jurisdic-
tion, such action would not be contpary to International law,

(b) As it is ~till possible that the Cormission will have to act as
arbitrater in cases where a wanted as & war criminal by more
than one country and as long as the recomiendations contained in Doe,C.123
have neither been accepted nor re jected by both partics, it is not

. 1

possible for the Cormission to give any gencrsl ruling in such cases..

with regard to the Governments which h
recorrendation proposed in Doc,C,123.

The Commidttee suggests that the Commission should state its position
‘ .

a#5.900n 48 the position is clarified to the effeot that the
Commission should not act ag arbitrator in this particular or in similar
ages, then the Commission would be it liberty to give a theoretical
opinion in general,

then suggested to continue the discussion on the second
hether the German military judges in sentencing as
the Germon ariy, had

CYPRIAN weas of opinion that th 25 obviously dcted in such
the Gornan low of anncxation ¢ wlsace=Lorraine and therefor
s34 T¢ - his ¢ ion in ¢ becauae i1 point of

i hi

AR 16 S ¢ i

Jenmander MOUTON also agreed thot no gencral pinion could
» eriniinality vwould

I iy
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Dr, CYPRILIN: The court considered thewm as Gerran citizens
not possible for ths court te cohsider: then herwige.

Dr, MAYR-HARTING: We econnet exelude the possibility that the Judges
knew that the annexation was contrary to International law and that it
was, therefore, contrary to International law as well to consider the

accused as German citizens, Ir the opinion of the Commission, expressed

in-many decisions of Cempittee I in similor' cases, usurpation of
sovereignth is certainly a war erinme, Regponsible for this orime, is,
however, the exccutive, the Govermnment, possibly the legislature , not the

Judge or the administrative official, who based their decisions on the
wwily eonnectoed with this
P4 * p P
L

fact of the annexation and on the facks ncce
annexation, The mere fact thot a judre bas
assumption that Alsace-Lorraine was

of this territery, thercfore, German ¢

war orime,

S S.L0m

Dr. MAYR-HIRTING f ntoed ¢ that it would Lo, honever, o
war crime, if the Co DD 1 ndminiovered o law contrary

to the ninirum

Dr, CYPRIIN gaid th-!
of fersd some evidence to that & accused we nol roan
eitizens and such evid 3 OVEr? g Ldeling dnto ceocount
evidence from the other criminal,
but in particular cases

rinciple

On the proposal of Dr.S 5
reply Lo the

supported by Dr, CYPRIAN, th
second question should be thr
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Aslsatian for. de
aidcred as
eriro,

oS e ih D
such circumst
German clitizen n h
by n2ll civilised nati
.8 contrary to th
1 A=y 4 3

e Frecd GO u...l.

opinion,




choslovok Uase Nop, 196] { Doos.,. I,L‘._/.___ wnd ITI/26, )

Consideration of Losw.llo,10 of the Control Council for
Gernanv, (Documents Scrics No,15 (bis),

Consideration of these two items was adjourned,
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UNITED NATIONS WAR CRIMES

COMMITTEE III.

Notes of the Meeting of Cormittec IIT held con 4th February 1946
at 10,30 a.n,

In the Chair, Dr. Moyr-Harting (Czechoslovakia),
There werc also present:

Dr, Schram-Nielsen, Demmark,
Cormander Mouton, Ne thcrl:sz..

Dr. Cyprian (Poland) informcd the Committee in person that he was
not able to attend the mecting., Dr. Zivkovie had sent an apology for
not being able to be present. :
ﬂl..q'Ut“t from the French National Offiee concerning
two questions of Law, (Does,II1/25 and IT1I/28).

The Committes continyed the discusaion on the basis of the conclusions
at which-the Cormittee h'ld arrived in its mecting held on 29th January
1946, (3/46.). - <

Y. MAYR-HARTING and Dr.SCHR/AM-NIELSEN expressed thekiselves in favour
of" B e pf*rt to be based on the decisions of the previous meeting, the

nucleus of which iz reproduced below,

Cormender MOUTON dissented and expressed the view that the judges
should neot be entitled to rely unconditionally on the law enacting the
annexation of -Alsace-Lorraine as a circumstance excluding their eriminal
rceponsibility.

Nucleus of the report as agreed to by Dr, MIYR-HARTING
and Dr, SCHRAM«NIELSEN, Commander MCUTON dissenting.

After a suminry of Doc,I/46, the rcport should be to the following
effect,

"(1) Regarding the first question: "Which Covernment is competent to deal
with cases like those mentioned inthe French document,”" the Commission is
of opinion that there is no doubt that C;'uého slc ‘V’u». Courts have jurisdic-
tion over crimes cormitted on Czcchoslovek territory, On the other hand,
“T_f‘ 're 'w-"' Courts claim jurisdiction in view of the fact .that the victim
was o French national, such claim would not be cc :'11:1‘7;1"3? to thoe rules of
International law, (Lotus case,)

the possible questio > whom the criminals should be surrendered,

" -
Fats)

to
the Cormmission feels that it is not possible to give any general ruling as
long as the recormendation contained in Doe,C.12% has not been either
weccepted or rejected by the intercsted parties, It is not cppropriate t
give a gencrs 1 cpinion as long as it is possible that the Commission will
] nlled upon to act as arbitrator in coneretc cases,




-
1! The Conmission is of opinion that the mere fact of sitting on o Court
trying an Jlsctian deserter docs not in itself constitute a war orime, and
further, that the merc fact thot a judge considered the anncxation of
ilsace-Lorraine as established does not eo ipso constitute a war crime,

The judge is further, in the opinion of the Commission, not guilty of a
wnr erime: if he ncted upon the consequences necessarily connected with this
annexation, that is, in our case, the fact that the citizens of /lsace-
Lorraine became, pursuant to this cnnexation, German citizens.

& The Commission is further of cpinion that the judge is guilty of a
war erimc if the rules of procedurc applicd were contrary to the principles
recognised by all civiliged nations, or if the law administersd was
contrary to the principles recognisged by 21l civilized nations to such an
extent that his acts or omissions would have constituted a punishable
orime, " - 2

It was decided to adjeurn the continuntion of the discussion for the
next meeting, which will be held on Tussday 12th February at 3.0 p.n.

\
Proposal by Mr,Justice Mansfield to consider the qu:stion:
"Is thc Commisgicn or any Committec thercof competent to consider
and deal with charges under poras, 1, 11 and L1I of The DWLary
Recormendations concerning Japancse war crimes and atrocities,
adopted by the Cormmission on 29th Jdugust 1945, (Doc,C. 145 (1))."

In view of the fact that the main question raised in Mr,Justice
Mansfield's proposal has been deeided by the Cormission in its meeting
held on 30th Janu;:y‘l946, the Committee felt that it would be unnecessary
and superfluous to deal with the question in Committec III, It was
therefore decided to take this item off the agenda,

IIT.Agenda of the meeting of Committee IIT to be held on 12th February 1946,

. The Agunha of the meeting of Committee III to be held on 12th
February 1946 will thercfore be:

1) Request from the French National Office concerning two questions
of law, (Docs,III/25 and III/28), Continuation of discussion,

2) The Czechoslovak Casc No,1962 (Does.III/23, III/26 and IIT/27)
Centinuation of discussion,

Conslderation of Low No,10 of the Control Council for Germany,.
Documents Series Ne,15.(bis),
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of Jurisdiction,

thor it was a me that the judges considered

neitizens and tried and scntenced them accordingly.

‘ith repard tn this second questien, Dr, HAYR-HIBTING pointed out
on the 29th Janvary (Mimutes N o 3/46), the Couaitiece had agreed
t would be econtrary to the practice of ' Coizaittec I if it considercd
erine the nerc fact of sitting *n a court illegally instituted
at ammunted to the sane, a court, tThe Jurisdiction of which was
1y extended, He further stated that on 29th Januvary Comriittee ILII
6d that it would be contrary te the practice of Comuittee I to
war eritdnal who acted upon the annexation of
nl 3ac

ernan judge cormmitted a wer cerine if he a e v
than an ordinary German citizen, In his. opinion it-was the duty of a
judge to deal with an .lsatian who had been conscripted into the German
arry, not in the same way as he dealt with a German citizen. It was

the duty ef the judge to consider the compulsory drafting of the Alsatian
inte the German army as an extenuating circunstaonce,

£ FR \La 3 . \ i V s ’ e 5 i Ry P
(3) The third question; in the apinionc : Chairrman, was whether the
8l

Dr. MAYR-HARTING peinted gut that no dif 3

risen on the
guesticn,

to the second question, the Comwaittee had also apreced on it, but
gt with some d bk s ng to the contrary statement that-no.

.

war eriminal for sitting on such a Cowrt,

attitude taken by

DISCUSSION OF DOCUMENT ITI/29., Draft i,

1

LIy Yogcrva tions or the

fallowing
the word:

M because




and npointac

iccardingly, the Copwidttee decided to insert para,Il of Draft B
into its report and charged the Scerctary with meking the nocessary
cditarial alterations in para,IT sub-para,l of Draft 4, particularly
leaving out the quotation of the Lotus case in line 7,

Paragraph II sub-para 2 of Draft .,

c¢d the view that Doc.C,123 was not in point because
this reeommendation was applicable in cases of different-claims, all of
which were based on the principle of territoriality. ‘here a claim based
upon the principle of territoriality cempeted with a clain tor jurisdiction
other principle,~no difficult questions of law were involved
1ie opinion the princivle of territeriality of criminal law

3ir Hobert CRAIGIE asked whether the Committee should not express its
the eclaim ba n the principle of territoriality was stronger
i based on, a the principle of protection,

while apreeing with this view, as a point of
it would be unwiseé to lay down a general rule at
the present juncture in wview of the fact that it was not yet excluded that

the Commission would have to act as arbitrator in similar cases.

The SECRET/RY rcfcerred %c his paper III/28 and vointed out that the

the attention of the Cormittee to the Control Cruncil Law
No,10 was baged on the strict applicatinon of the principlc of territori-
ality (r:f. lHisc,No,9, para.Xv.C.)

question of gsurrender was not put in : French document, He alsr~ drew
c

Dr. SCERAM-~NIELSEN said thet it was for the reason that the questien
of surrender was only irpliled, and not expressed, in the French mper
that he had moved the insertion of the word "pessible" into para,Il,

nroviso that the

word "Cermittec".

Draft B in £l
assumption ther:

delibarations. .

insert para
he wording




The second sub=parsrrpoh of pare.IlI of Dreft B wae agrecd

nodification that the words hout fault of* th
ffacalt of their om"

It wes further agreed that this text of Draft B,
g T

arended, should be inserted after pora,IIT sub-para,l
Lord Wright left the rmeeting,

Parearaph III, sub-paraproph 1 of Praft A,

aprced to.

Paropgraph III sub-poragraph 2 of Draft i,

When parna,III sub-para 2 of Draf't [ was :
gsubrdtted thot para,IV and the fellowing of Draft B sho

The Chairman (Dr,MAYR-HIRTING) objected by
dealt with in paragraphs IV and the following of
decided by this Cormitted
not apprepriate to discuss the rmatter once moré,

Paragraphs IV to IX of Draft B were, therefore,
by the Cormittee.

‘

" Aol e - Py
1 expressed his agreer

Qo - - Ty Y
/fter 2ir Robert CRLICTIE had
reached at the mecting held on 29th Janusry 1946, the
pera,.lII sub-para.2 of Inraf't L4,

1

proposea

MAOYR-HARTTI

wording

fact of aitting as o
natituted or the jurisdictior
constitute

A War orime
connected with
thot the eitizens
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Dr, SCHR/NM-NIELSEN asked thnt the report of the Comittéc should be
cistributed to the Curmission by to-merrow afterncon, The Sceretary said
that he would dc his best to achicve this, but pointed out that his
scerctory had to denl with very many urgent matters and that - was not
surc vhether the report could be dio tated, stencilled and mltiplied by
the filloving af'ternoon.

Discussion of the Czechuslovnk Case No,1062,

The rep>rt II1/27 wns discussed aml all members expressed their
agreerient,

Sir Robert CRLIGIE suggested one nddition. He said: My Government
is very hesitant about inerecasing tou far the scope of the crime of
denntionalisation, It should not be carried dowvm tothe hurblest schr-l
teacher ond the Camrdttee should approach the problem with a great deal
of' caution,

Sir Robert agreed with the two conditions laid down in para,IIT sub-
para,2 of Doc,III/27 but meant that a third point should be added, to the
ceffect, that the accused rmust have been acting ~s a potent instrument of
this denationalisation policy,

ifter a discussion, in which Dr, MIYR-H/RTING and Dr, SCHR/M-NIELSEN
touk part, it was decided to add to pera, IIT sub-pare,3, «f'ter the words
"abused to such criminal purposes", the following proviso:

"provided that the accused played & rdle of & certain irportance
in planning or execcuting the said policy,"

On the motisn of Dr. MY I-H/RTING, it was decided to leave out para,
IT of Duoe,IIT/27 and rake the consequenticl alteration in para.III sub-

oora.l which, it was decided, should begin with the following words;

"The question is whether the war crime of attermts to denationalise..."
It wns deeided that this repert should be submitted by Committee III
to Committee I and circulated to the merbers of the Cormnisesion for
information es a Cornmission Docurent. This nrocedure differs frcm the
procedure in the French case where the report will be submitted to the
Cornmdission,

Consideration of Law Ne,10 of the Control Council frr CGermanys
(Document Scrics I-Eo.lD(':,':-;) and Misc,No, 9,.)

—

The Chairman, Dr, MAYR-HARTING, proposed that the Cormittee .‘.'..:':,1.11\'1 not
now discuss Law Ne.l0 becruse its discussipn was on the agenda of the
meeting of the Commission to be held the follawing day (13th Febrvery).
Committes III should wait {or the result of the discussion of the
Cormaission which would probably deal only with Jrt,IJV of the Law, :
regulating the problem of the surrcnder of var criminsls, Committec II.I
would in this case resure it: The
Law in due 1 ine,

consideration of the other provisions ol

ts
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"'T')I:.:T;ittf:&' II'I Minutes,
Nn., 6/46,

UNITED NATIONS VAR ORIMES COMMISSION,

COMMITTEE IIT,

Nites of the Meeting of Committee IIT held on 12th March, 1946,
f'.l.t 3.0 P.Irl'l'

In the Chair, Dr. Mayr-Harting, (Czechoslovakia),
There were alsc present:

Sir Robert Craigie, United Kingdnm,

Major Dr. Fanderlik, Czecheslovakia,

Cormander Mouton, Netherlands,

Dr. Luchs, Poland.,

I, Minutes Non,5/46.

The Minutes No,5/46 ae amended by the insertion circulated as 5/46(a) °

were approved,

The Czechoslovak Case No,2553. (Christoph Manner.)

., The case of Christoph Manner, referred to Committee III by Committee I
as outlined..in Doc,III/30, was discussed,

In opening the discussion, Dr, J1AYR-HARTING vpointed out that the crime
with which Manner is charged was a ty, cal Nazi crime, Everybndy will
remember that intrusions ~n foreign territoery, cven in peace time and murder
~r- kidnapping of persons nbnexicus to the Nazi régime were regularly adopted
instruments .«f Nazi policy. It represented a guitable method of demcnstra-
ting that the power ¢f the German Reich was not confined to the borders of
Germany. Many similar cases happened on Czechoslovak territory and alsu on
the territory of other Btates, e.g. Switzerland, and Dr, Mayr-Harting i
remembered a sindlar action in Brazil, Dr, Mayr-Harting thought that the
Committee's task would be te look for a definition of the notion "crime
against humanity", and then to examine whether the case falls under that
definition, e.g., whether essential clements of this type of crime can be
found in the present case, Dr, Mayr-Harting said that the Commission had
sn far no great expericnce in dealing with crimes against humanity and it
has actually discussed only one (the.case against Sepp Dietz,) Some
guidance eould be derived from the Nurerberg indictment and proceedings and
probably also from the proceedings of the Internaticnal Conference on the
Repression of Terrorism held at Geneva in 1937, All that there was called
"Terrorism', is part of what we now call "crimes against humanity" . Dr.
Mayr-Harting also drew attention to the privisions regarding crimes against

' humanity contained in the Centrel Council Law No,10,

Sir Robert CRAICIE gaid that the Nuremberg indictment confirmed his
first impressicn that what was contemplated in the Four-Power Agreement as
a erime against humanity was rather a crime cn a big scale te the detriment
of humanity in general, Sir Robert added, however, that the Nuremberg
indictment was framed against the people at the top and that therefcre the
emphasis was necessarily en conspiracy und planning, What is said in the
indietment is neot entirely relevant to the case we have before us to-day,
Sir Robert's first approach to the question, whether it was intended to cover
crimes 1ike that the Committee had to consider to-day, was one of doubt,
The opinion of the United Kingdem Fereign Office was thut we -ught not to
opply the netion of crdime apainst humanity te individual cases, Sir
Rebert had agreed te the listing of Scpp Dietz in order to bring him tc

doubtful though it was, with regard to vhether cr




seemed, therefore, te fall. .with mere certai nty #Ethin the definition of
erimes against humani ty than the present casc, Sir Robert's prefercnce
7ould be fer the kind of procedure which was suggested by Captain Wolff in
the last mecting of Cormittee I, namely that there should be an understanding
with the occupying autheritics for handing over people in the position of the
accused in the present case,

Commander MOUTON said he was not sure whether extradition would apply
in the present case, He did not knnw whether machinery for extraditisn
had becen created,

Dr, SCHWELJ referrcd to «rt,IV of Contrel Ceuncil Law No,10 whiOh was
alse applicable to crimes apsinst humanity, (Art,IV refers to crimes as
defined in Art,II., and Art.II. contains provisions with regard to crimes
against humenity,) '

Dr, MAYR-HARTING reéplicd to Sir Robert Craigie thot it would be a
ncgation of the work of the Cormission if member governments were referred
to direct negotiations witn the military autherities on the spot,

Sir Robert CRAIGIE remarked that the resclution adopted by the
Commlssion on 20th Februaryy DeesC,177, provided for exceptional cases,’
where the normal procedure (listing by the Cormission) nced not be applied.
Thére was no great danger if we ndmitted among these exceptions cases where
1t was doubtful whether a war orime contained within the scope of the
docurents we had before us, had been cornitted, varticularly if we admitted

among the execptions crimes cemmitted befors the sutbreak of war,

Cermander MOUTON agreed that kidnapping ocould be considered to be a
syrpton of a general pnlicy ndopted by the Nazi Govermcht, He knew of a
case of kidnapping which had taken place in Holland in 1939, He further
suggested that the Commission should trv to get informetion sbout the
discussions which vreceded the Four-Tower Agrecment of 8th August 1945,
because these discussions might throt more light on what was in the minds

of the draftemen vhen using the term "erime agoinst humanity",

Sir Recbert CRAIGIE promised that he would enquire from the Foreign

dd

Office whether there wus any matericl, but he deubted whether we would get
mich further,

Dr. LACHS: 1In dealing with this queition, we sre laying down, as it
were, principles of case law, From this point of wview, he agreed thHat it
was dangerous just to cstablish o precedent by asking for extradition
without giving a qualification of the erime for which extradition w
He said thet there wme no exolusivencss. between count 4 of the Nuremnberg

counts 2 and 3 on the other, Theére was the

indictment’ on the one hand, and
! LY

cenfusieor might oxrisc, .- Iachswas o opinton that

*such crimes shovld be reparded as crimes ngbnst humanity as were more than

i £} otisn erimes against numanity tc
ion.-in ordinary

] ion too far

danger tha+t o AT
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clearly
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prineinl




"

LEdh

ok pround
Whe
apn]l

e ¥

eld carn e
fmnicipal 1
weuld be wise
be the aectual
~n the mere practical b:

do
te say:

secope nf

1
X

unti
{ jetes

Sir Rebert CRAIG) sure
circumstances, be extraditable

r

YR-HAR
offered by this case 1«
crime against humanity,
elements should be cent:
Mayr-Harting therefcre

whether this case

general definition,
twa types nf crimes
on the sne hand, and murder, exte
persecution, the purpose was
f'ind delimitation with regard t

‘ind out

suggeated

crime

L

It

- -
i ]

Dr, LACHS agreed with the (
discussion rn this plane and trv
a crime sgainst anity. '
in considerations »f

agadinst humanity t
pretected by the
discussion would

protected by corinminal

the
%

F
k

t

this

i

ir
4,

oe Linked

Copmander MOUTON
discusaion 1
receding

e

+ 1
t!

minds of the four
can be pgathered
tdiine definine
ef'fect

frem

4+
jri ¢

tn
thet
haticnalities
decurents prs
Heesevelt's

Y

urn

Juni

T

the werk for us.

NG gsaid that the

Tr, Lachs
wdned in a erime o

against hunanity and to try to

was clea

Wwainst humanity, namely persecutions on certain fgrounds

Ire

Hairnan's propesal to

cf'fic

oviay

vould be unfortunate, On the other
vhen trying to get down to the individuils,
are in deubt in such cases and vhere
» we should let the ordinary vrocesses of
In dealing with this particular case
iore data on which %
numanity",
arrangenents,

e We &

s wWe

o decide what is to
‘e should deal ith them

i

thet such an aet this, would, in normal

Cemmittee should use the possibilities
t this Crmmlssion considers to be a
nad given snme ‘suggestions as te what
fall under this category. Dr.
out for the time being the question
arrive at
Charter dealt with

iss

=1
o

o+ ¥ e
i Leéenve

-

r that urt.b(c} of the

A8 to the
our task t»

rrination, ete. cn the other,
levant oo nsideration, It was
¢ murder, exterminatinn, ete,

enter inte & general
elements constituting
implicatien drmanent

to elabnrate ecertain
achg ref'erred to the
hen discussing the notion of crimes
1 have te have'in mind the values te be
inst humanity punishable, Thus the
problem cf human rights to be

premture to enter into such a general
(2) infarmation about the discusginns
and \b) the Nurerberg sentences.,

been in the
august 1945,
devoted much
United Nation
copmitted against Jews of many

He referred the'cellection of
g Joes 0y 29 ¢ larly tec President
e (Doe.C,29(a)) tr the ccrrespon-
ment contained in Doe,C, 78.

(otnt

ci what mist have
. agreenent ~f 8th
this Ccmmiission which has
retvributive action of the

3 =M |
aeal

(=1
(=

+1 : "
Folak-{s

der it

=y
i

10
e 4

He

aviA . T el o




preparing
light

Tuesday 26th




UNITED NATIONS WaR

Cormdittee III
iinutes No, 7/46,

I e it g o]

Cll\i.]x.._:-‘; L @11 (e I'\'ZI\F,

CQMMITTEE III,

Notes of the Mecting

In the Chair

There vers

Lord Wright

8ir Robert Craigie,
Majer Dr, Fanderlik
Dr. Sehran-Nielscr,

t

" Sir Reobert CR
first irmpression
& crime against hurani ty was rath
of hunanity in gencral, Sir Robert

as framed ageinst the people at the

Was neccasurily on conspiracy 485 |
rient is not :.T','ti)"_'l"',-‘ rolevant t: the
Hobert's first oo I
erimes like that
The opinion of +l
the noticon
Sir

of the Coryiission,

fobert Croigi

lictnent confirmed his
Power Agreencnt as
big scale to the detriment
R‘.‘t.:I‘.’_-' indictient
re the ermhasis
in the indict-
t ,—\'!"}'¢ Sir
cd to cOover
of doubt,
e ought not to
minor individual
ictz in order tc
with regord

s I.’-t '| :‘




Dr, MAYR-Hf .I"“II" sndld thet he wms the last to make any opposition,
We hoped to find .a n--1-:r~r~r7:1ir* e Dr-, 1;'."1‘—11- rting referred to the Nuremberpg
tILrt ent which r.--~r1t-"=inl.,r1 a charpe connceted with the annexation of
alsees<Lorraiie, In his opinicn, ‘it would be dangercus to acquit the
. governent of this charpe before the cpurt had the nossibility to
eXprigss an opinion on 4hat point, He caked vir fipbert to draw the
attention of the Foreign Office to this fact, If we came to the
conclusion thit we could net accept the fact that flsace-Lorraine had not
been anne }u...u, then it would be more difficult: to find a-solution; but not
nmore so for: this-eomnittec "thin for the .' ". Hoe Cormittee, Dr, Mayr-Harting
would support any deeision which would 1 it back to the Cormittee,

Sir Kobert CRAICIE: It will have to mo to the 4d Hoe Cormittee,
having been referred to then by the Cormiigs sion, but we might expe dite things
if we find that vwe can agree firat,

Dr, MAYR-HIRTING surmed up by stating thiott the Cormittee agreed to
Sir Robert's p—onosal, - .

The Czechoslovak Case Np,2553 (f‘rrlutbpn Mannexr) ;
and general discussicn on the term "Crimee Sgainst Hunanity" (Doc,III/jj)

Dr, M.YR-HARTING recnlled that in the last recting (sec ninutes
No,6/46), the Cormaittec had come to the conclusion that it would be !
necessary first of all to find something liie a definition of "crim.s
ageinst hunanity", and then to apply this definition to the specinl case
in hand, In the acantine, two r'u‘ oslav caseg had been referred tm,

Cormittee, they :e\u, r.*“f't from cne cxecep 1'1u- n, one thing in cormon
which distinguished them from the Czechoslovak case. In the Czechoslovak
cage the crime was cormittud before the wor - or to put it eorrectly,

L time t-‘n-:.- cormittee considers for the 'nrm-": of this case, to be before
tht, war,- the cases charged by the Yugoslav National Office on the other
hand were cormittod during the war by Italisns ngeinet Itolicn citizens.
Dr, Moyr-Harting scid he would like to make it elear at the beginning,
that we were, of course, competent to deal with erimes o 18t peace and
crincs against humani ty. «nother guestion wae whether we could deal with
the Yugoslav cases in the same way as with cases' of érimes corritted
afeingt allied ecitizens or ~1licd territory, but we had to answer only

= question Whether the fiets in the Yurozlav enscs conmtituted erimes

inst hwmanity or ne If they did, it would be for Committee I or
ther orga (" the Commisaio o find out the procedurc appropriate

.tla'_l'.'l. Harting then referred to the paper III/33.

Dr, ZIVKOVIC drew attention to the ‘:mrt.i.ml}.:,r intcrest of the :
ugoslav delegation in this discussion and roferred to his document I/30,

ads I we try © "‘im.t,L-:»“ :r_?rr-'-rrlin" t:-. what hasg
b rovided for in the Charter, in Law Ne¢,10 and in the Charter I‘\I the
Far Bastern 'L‘ril-uh 1, we should beor in mind particular cases which wer
brought befcere the Corvidssion, and which give rise to this diseusalon
because the definitionshould serve to selve the problers
charpes, lien read in Sir Hob rajglie's stotement in
T"-.-’Z/.'J:-, thot a crime apeinst o 11ty was rather a crine

th of | i Lr N Zivioviéd w
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olitienl, racial or rel ous groundsg would aceording to
under “’ln_. notion also C'“r“:'itt_u‘: wainst nembers of
the armed forces, He added, however:

1) Persccutions were, under the Charter, punishable only if in connection
7ith another erime ..Lt.“..]_n the jurisdiction cf the {tribunal, Such persccu-
tions must, thercéfore, be ancillery cither to o eriie &gainat pecce or to a
war rlrx,, >r to a ‘erime apainst humanity of the murder tyme. In the cases
of (2) and (b), it wos evid lent thet +1licd vietdims rust be involved, and in
the cases of the murder typc, {c), civiliong rmet be involved es victins

the arime to which the persccution wos ancillary.

2) Dr, Schwelb further drew, aticntion to the foet that it would be

strange result to say thet erinés of the rurdler i‘\ma, were punishable only if
cormitted apninst the eivilionm popultticn, whercas the horc knicnt erimes of
the pe r'-‘u,(‘utL n type woul d fall under the n--t.l.::s also iff committoed epainst
nembers of the armed forces The ~prozrinticel intcrpretation led, of course
to this result ond therefore it would be necessary to elaborate & little more
on the points raiscd by Dr . behrom-Niclscn,

sy far o8 Cormander Mouton's on to lﬂ‘.’uchz.w..l}.‘;'a‘. proposition No,
10 was concerncd, Dr, Schwclh .-3'15,'7 ‘i;:. wording of the Charter itself,
quite apart from Law No,10, could be interpreted to the effect that it
stated the criminsl responsibility ~lso of the "-ub',-r".in‘ te perpetrators.
The 1“""' 1 of .rt,6. said that the aders, orgsanisers, ¢tc. were
Yespo for - performed by nny persong in execution of such plan.
If tl’:u provisions say thot person (%) is ru.:s;*--m&u}l & for the acts of (B),

it i_':‘.};li.;s s nlsc committed o crinme If the Charter di
pean that thet for whic () is wviearisu: sponsible 14 o crine,
sentence wvould heve no meaning sion says that (A) is
regponsible for (B) and wha ) has camitted is not & erime, then the
staterent of r responeibility woul? be meaningless, becouse he would
be responsible for somcthing which is not crime., snothar »r‘-"m"u-n‘t i
could be adduscd in support of noint 10 is whot Mp.Justice J i
during his speech: "Did it take these men by surprise that
treated ns 7 crimeg?" There is nothing in [xt.6, which
syrive at the opinion thot the actual % -"r"tr.-rf: are n
crimcs ¢ ' ] cd under (e).

ettor to lay dovm

Tr. ZIVKOVIC: Compaendsr Moutom overlooks the flaet thot Lew No,10 1s
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the frroua .gsage in the Preagble 1o the
Hapue Regulations and the signifionnt fiact thot the Prearble gives the
possibility + pely the laws and customs of war in cnses which are not
coverced by the letter of the Repulptions, Not 21l the lows and custons
of wor sre in this catesory but nl st which infringe against the
dictates of publie conscicnee and the laws of humenity. Every crime ageinst
humanity is o' contravention of the laws of warfare. but it is not the other
way round,

Dr. SZERER: Under the ‘h“-.rh-r, it is cle.xr that there should be three
distinet eategorics o imes, one azzinst punee, the second violaticns of
the laws and customs »f war and the third arninst hunanity, Iff you say that
erines agninst huminity may eonsist of the viclations of the laws and custema
of war, this is the second point and you do not moke the distinction b tween
(b) ana (¢),

o jor FINDERLIE drew attentisn to the difference in langunge in the
Hogue Repulntions on the'onc hand and in the Chorter And in Law No,10 on the
If' the soldicr Aid somsthing on hig owvm acensunt it wis a violstion

aws and customas 'y it would be punished, but not under the
becnuge whnt the Chorter had in mind wes Just a conspiracy.
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which 1ls our bible in AZALNE
internetional law
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Commander MOUTON+ Misht I o back tc ny suprmestion, I think that
the Whole discussion proves ’ci's t althcoush Dr. Solrrclb hos dene wh stevor was
pogaible to give an intororciction in his docune nt, we are still lacking
o source from which the "1..\.':':'-']._-:‘1'1:.'1"{? f $he Chorter got their ideas. Ts it
cbsolutcly impossible to approach the four frv on behalf of the
r"':rn":i.usi-;n to get hold of the discussisns which preceeded the. drafting of

the Charter?

quonted in IIIf}}

Dr, MAYR-H.LTING 1 :rred to infermative sources
which mninly ecnsisted in doounents of this OCsrun ssion,

Sir R -P.-r*r CRALIGIE: - I }1".1". g ady asked the Foreign Office on your
sugrestion whether they ean vroduce ’ry"'-\ln‘:* of what was in the minds of
‘cnv framers of the Charter, and they nre having o search rade, but it
10t likely to be ry f‘ru.l.fl ul,

oint which wns reised by Dr, Szercr was o point

los, I think some very valuable points have
mecting and will lead to an inport: 1‘1: improvenent of
the proposed swm — nu‘: none of these points sugpiest that the lor was
uncertain ; cagt less cortain than international law generally is,

Dr. SCHRAM-NIELSEN; I think Dr, Szerer did not toke sufficient note
thot the Four-Powers aprecnent is o trsaty an n‘t a seicntific report, I
am guitc sure thnt when they made that treaty ey did n't o go dee “,13,
into the matter ond im ry opinion there is no reasen my aragraph (¢)
should not cover the wider field than that limitead by s ct' on ( ) and (1)
In @y opinicn it is not quite ineonsister beccuse it is o trea ty and we
may imesine that when they had acrced 4o section (2) and s c:tl N ( ), they
thought that the -,r had missed something so they ndded ) writhout amending

(=) ond {; neeordingly

L rd '-‘-!r'L"‘rﬂ' gnid that he had alwnys been of the opinion that the terms
of erimes inst .'.‘.Lr'.'-.;-..n:Lty and War crimes proper overloppod and that no
harm would .r-\.-ru;lt from th-

Sir Robert CRAICIE: e are all in agreen het, as the text stands,
cri;ﬂ_:s -_.:.in.'T humonity cover not =nly this new cencep . r“"j_r';f 8
apninst eivilian populaticons. of non=-nllie Bl olels ary, but

g 'r: cover ordinary wor crimes hat is, ©1 ¢ 'rlvn.l?-‘-.n

pied territory. pht e not to dis ':' apuish between
i is that the eharter dces dis ruish and that
ly i ' i vho Charter covers twe
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Committee III Minutes,
Na, 6/46,

UNITED NATIONS VAR CRIMES COMMISSION,

COMMITTEE III.

Nites of the Meeting of Committee III held on 12th March, 1946,
at. 3,0 p.m.

In the Chair, Dr., Mayr-Harting, (Czechoslovakia),

There were alsc present:

Sir Robert Craigie, United Kingdom,
Major Dr. Fanderlik, Crecheslovakia,
Commander Mouton, Netherlands

Dr,; Lachs, Peland,

I, Minutes Nn,5/46,

The Minutes No,5/46 ae amended by the insertion circulated as 5/%6(&)
were approved, :

Py

II.The Czechoslovak Case No,2553.(Christoph Manner.)

The case of Christoph lManner, referred to Committee III by Committee I
as outlined. in Doc,III/30, was discusged,

In opening the discussion, Dr. MAYR-HARTING pointed out that the crime
with which Manner is charged was a typical Nazi crime, Everybndy will
remember that intrusions ~n foreign territery, cven in peace time and murder
~r kidnapping of persons obnexicus to the Nazi régime were regularly adopted
instruments .f Nazi policy, It represented a suitable method of demenstra-
ting that the power cf the German Reich was not confined to the borders of
Germany. Many similar cases happened on Czechoslovak territory and alsu on
the territory of other Stute**, €ege Switzerland, and Dr, Mayr-Harting
remembered a gimilar action in Brazil, Dr. Ibyr-Hnrting thought that the
Cormittee's task would be te look for a definition of the notion "crime
against humanity", and then to examine whether the case falls under that
definition, e.g., whether essential clements of this type of crime can be
found in the present case, Dr. Mayr-Harting said that the Commission had
sn far no great expericnce in dealing with crimes against humanity and it
has actually discussed only one (the casec againat Sepp Dietz, ) Some
guidance eould be derived from the Nurerberg indictment and proceedings and
probably also from the procecdings of the Internaticnal Conference on the
Repression of Terrorism held at Geneva in 1937, A1l that there was called
"Terrorism", is part of what we now call "crimes against humanity" . Dr.
Mayr-H= rtl*" also drew attention to the provisions regarding crimes against
humanity contained in the Control Council Law No,10,

Sir Robert CRAICIE egaid that thn Tur~'hgrp indietment confirmed his
Ilrot impressicn that what was i in the Four-Power Agreement as
& Crime. againsts-humenity ﬁg; rather a erd en a2 bie seale te the detriment
of humanity in general, however, that the Nuremberg
indictment was framed against : at the top and that therefcre the
emphasis was necessarily ch ¢ i'!“:ull‘ LC" ind planning, What is said in the
indictment is net entirely relevant to *}'- cage We have before us to-day,
Sir Robert's first approach to 'he question, whether it was intended to cover
erimes 1ike that the Committee hdi tn ﬂn_la T rr-d~e, was one of doubt,

npinion of the United Kingdem Fereign Office was that we osught not te
the notien of crime agoinst numanity te individual cases, Sir
had ‘agreed te the listing of Sepp Dietz in order teo bring him tc

that case, doubtful though




seemed, therefore, to fall.with mere certointy within the definition of
erimes against hwannity than the presgnt coss, Sir Robert's prefercnce
would be for the kind of procudure which was suggested by Captain Wolff in
the last mecting of Cormittee I, namely that there should be an understanding
with the oceupying authoritics for handing over people in the position of the
nccused.in the present case, 3

Cormander MOUTON said he was not sure whether extradition would apply
in the present case, He did not knnw whether machinery for extradition
had been ereatcd, -

Dr. SCHWELJ rtferred to ort.IV of Control Council Lew No,l0 whiSh wos
also applicable to erimes against humanity., (Art,IV refers to. erimes as
defined in Art,.II,, and Art.II. contains provisions with regerd to crimes
against humenity,) :

Dr, MAYR-HARTING replicd to Sir Robert Craigie that it would be a
negation of the work of the Commission if merber governments were referred

to direet negotiations with the military suthorities on the spot.

Sir Robert CRAIGIE remarked that the resolution adopte by the
Commmission on 20th February, DeeaCo177, provided for exceptional ecases,’
vhere the normal procedure (listing by the Cormission) need not be applied.
There was no great danger if we admitted among these exceptions cases where
it was doubtful whether a war crime contained within the scope of the
documents ve had before us, had been cormitted, particularly if we admitted

among the exceptions crimes cemmitted before the outbreak of war.,

Cermander HOUTON apgreed that kidnapping could be considered to be a
symptom of o gencrsl policy adopted by the Nazi Governmcht, He knew of a
case of kidnapping which had takcn place in Holland in 1939. He further
suggested that the Commission should trv to get information about the
discussions which preceded the Four-Tower Agreement of 8th August 1945,
because these discussions might threw more light on what was in the minds
of the draftsmen when using the term "erime ageinst humanity”.

d3ir Rebert CRAICTE promiscd that he would enquire from the Fureign
Office whether there was any matericl, but he doubted whether we would get
mich further,

Dr., LACHS: 1In dealing with this queition, we ore laying down, as '~t
were, principles of case law, From this point ¢ iew, ho agroed that it
was dangercus just to tablish o precedent by asking for extradition

LS %]
withcut giving a qualification of the erime for which extradition was asked.
He gsaid thot there was no exolusiwe s between oount 4 of the Nuremberg
indictment on the one hand, nnd ¢ &nd 3 on the other, There was the
danger . that seme cenfusion vht arisc, Ir¥, Tachs was of opinion that only
such crimes should be repordéd as erimes agmingt humanity as were more than
nornal orines, we should Timit ithe novisn of corimos spcdnat-In :
g ) ate protectionyin ordinery
would expand the notion teo far
~ under erimes against humanity.

ine between ordinary erimes and erimes agoinst humanity

R F{ =¥ Vi
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clearly dravm s precedent will be dn the verdiet «f the *
[ribunal, Dr. Lachs sumted up by saying that we should try to

principle that wher xiating ponal legislation is adeguate,
| ' unieipal




CY e That would be unfortunate, On the other

are or weak groundswhen trying to get down te the individuals,
who acted as nts Where we are in doubt in such cdses and where
mynicipal law canle n 0 apoly, we should let the ordinary processes of
-nunicipal law do the work for us, In dealing with this particular case, we
would be wise to say: until we have more data on whieh to decide what is tn
be the actual scope of "crimes against hunmanity", we should deal with them
on the mere practical basis of ad hee arrangenents.,

Sir Rrbert CRATCIE was sure that such an act as this, would, in normal
circumstances, be extraditable,

Dr, MAYR-HARTING said that the Cermittee should use the possibilities
offered by this case to find out t this Commission considers to be a
crime ageinst humanity, Ir. Lachs had given srme suggestions as te what
elements should be contained in a erime tc fall under this category. Dr,
Mayr-Harting therefcre suggested te leave out for the time being the question
whether this case was a erime against h manity and to try te arrive at a
genersl definition, [t was clear that art,6(c) of the Charter dealt vith
two types of crimes apainst humanity, narely persecutions on certain grounds
on the ~ne hand, ond rurder, extermination, ete. cn the other, As to the
versecution, the purpnse was & relevant consideration, It was our task tn
find a delimitation with regard te murder, extermination, ete,

) \CHS agreed with the Chairnan's prrpesal to enter inte a genaral
discussion en this plane and trv to elaborate certain elements constituting

a crime against humanity, Dr. Lachs referred to the implicatien immanent
in considerations of this kind, When diseussin he notion of crimes
against humanity the Comunitdee wonld have tc haverin mind the values te be
protected by the law making erimes agceinst huranity punishable. Thus the
discussion would be linked up with the problem cf human rights to be
protected by criminal law

Cemmander MCUTON felt it a bit premature to enter into such a general
discussion as long as we have net get () information about the discussions
‘preceding the Pewer sfgreement nd (b) the Nurerberg sentences,

Pr, SCHVELB plied that a great deal cf what must have been in the
ninds of the four Powers in coneluding the : ement of §th August 1945,
gathered frem docunents of thisg Comri Len which hag devoted nuch
definite the f* the retributive action cof the United Nations
ef'fect thet erimes such a: hose copmitted against Jews of many
naticnalities skould als 21l under it, =d tc the cellection of
decunents prepored by D cer s cf'fice, Dce,C,29 particularly tc President
Recesevelt's stat nt of 12th June 194k (Doc.C.29(: f and to the ccrrespen-
dence with the United ¥ingdem Government contained in the Doe.C.78. He
lse referred to My, Eden's statement of Lth .Cotober 194k and to Mr,Law's

tatoiment of
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deelded to adjourn the discussion till. Tuesday 26th March, 194t
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Dr'. MAYR-HARTING soid that he was the last teo meke any opposition,
ped te find a ehmproniss, Dr. Mayr-He rtm" referred to the NMuremberpg
i ;‘** nt which contained a chargre connccted with the annextition of
Lorraive, In his opinicn, It would be dangerous to cequit the
verniient of this charpe before the cpurt had the possibility to
Xprcss an opinion on that point, He asked oir fobert to draw the
attention of the l"nrf-i-"'l Officec to this fact, If we came to the
conclusion thst we could not accept the fact that ilsace-Lorraine had not
been anncxed, then 1t would- be nmore ulili-..-llt to find a-solution, but not
more so for this-comnittec than for the .Ad Hoe Comittee, Dr. Mayr-Harting
would support any dceision which would bring it back to the Cormittce,

Sir Robert CRLIGIE: It will have to po to the 4d Hoe Cormittee,
having been referred to them by the Cormission, but we night expedite ‘things
if we find that we can amree first, '

Dr. MAYR-H/RTING surred up by stating thot the Comittee amreed to
8ir Rebert's p-oposal, ¥

JII,The Czechoslovak Case g ((er. toph. Manner)

and general discussicn o 16 tern "Crimcs gainst Huwaanity" (Doc III/jj)

Dy, MAYR-HARTING reecnlled that in the last reeting (.;c.a. ninutes.
No,A/46), the Cr:'.u.tt‘_v had coric to the conclusion that it would be -
neccssary first of.: to find something li:e a definition of "erimes
againgt hunanity", ".nﬂ then to apply this defin 'Ll“‘l'l to the specinl case
in hand, In the-mcantime, tio 'f’u,-_-_-m;a].".v cases had been referred to the
Cormittee, Yhoy had, apart from one cxception, one thing in cermon
which distinpuished them from the Czechoslovak case. In the Czechoglovak
case the crime was cormitted before the war - or to put i‘c correctly, at
o time the cormittee considers for the nurpnsc of this case, to be before
the war,- the cases r-.}'.._.rf-cd by the Yugoslav National (Jiilm. on the other
hand were cormittod during the war by Ttalisns ngoinst It‘_-.]l'n citizens,
Dr, Moyr-Horting scid he would like to make it clear at the b imu.n
that we were, of 2, corpetent to deal with crimes *.:_'.--:w peaoce
erines cgeinst humnity,. inother glhestion was whether we could deal w Lt:'.
the Yugoslav cases in the same way as witi "°¢ erircs cormitted

COur sl

ap&inst allied citizens or =1licd , but we hagd to ansyer only
the question whéther the facts in the Yupos 1..~\' engoe constituted ecrimes
inst huranity »r n If they did, it would be Tor Comnittee I or
ther organ of the Cormission to find out the proccdure appropriate

"'a‘..l,i. DT. :.n'_m-".’l .‘ e eferred to the DaApeYr III/}:J.

Dr. ZIVKOVIC drow attention to the particular interest of the
Yugoslav delcgation in this discussion and referred to his document I/30.
try 1 ake a spueial definition according to what has
or in the Charter, in Low Ne,10 and in 'the Charter for the
stern |r1i un: ‘.I, i ind particular c*..: ":"110];- Wer
broug h‘t’ befo he Carmission, oand W H pive rise to this di seuasion
bocauae thi Finiticnghould sexve to solve the problens ' : }
1 . Hobert Craigic's statoment 3
hunanity wes rath i
reneral
+ f
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ZIVEOVIC: T wpree with S8ir Rober ] she 'Turemberp indictient
] inst the people at the top . it does not follow fron
rullty ond responsiblc for such erimes nre restricted to tix
ajor eriminals,  Frean Law No,10 it follows that slso the actual
perpetrotors arc rosponsible and will underzo punishrent. Dr. Zivkovic
Was, in principle, in agrecrent with the paper III/33 but he was not quite
sur¢ whether we o uld, while we were. trying to analyse and draw analytical
legal conclusions fror the text before us, restrict ourselves to such
very rostricted conclusions as Dr, Schwelb hud made, He drew attention
to the cagescl Ttall n eitizens of Yugoslav race serving in Yugoslav
partisan units, This case may be unique, the crimes were scrious,
on a vout seale and even thourh thoy werc combatants, and thet
provides only for ecivilian populations, we must bear in mind that
wers elso erines which deserved punishrent, Therefore, Pr,
Zivkovié weuld not be ready to agree to conclusion No,2. of paragraph VI
cn page 13, that erimes committed against corbatants were outside the
gcope of the notion, t would be Jdifficult to say that because if we
referred now tc Law No,10, we would sec that the definition said
"includes but is not limited to", The notion therefore embraced other
akin cases, not necessarily similar or identical in type. Nnrthcrmmrn,
it wes difficult to estimnte nnd say whether these Yugoslav combotants
of Italian citizenshiy vere vietims of Italian crires only because they
were corbotants or because they werc reibors of the Yugoslov minority in
Itnly, They were the vietins of erires, and ~trocities were cormitted
agringt them, irrespective of the fret that they were combatants.

Commnder MOUTON considercd conclusicn No,l [ paragreph VI of II1/33
ond said that Dr, Schwelb b ‘ound authnrity r this provosition in Law
2,10, but this work: nl} in Goriany and he was not too sure whether this
could be acecepted cs ¢ al rule of international law, Although
Corriander louton str go Wished, he hod never found anywhere anything
written dowm Prom which we t eonclude thet the erimes deseribed in the
Charter were

Dy, SCHRAM=NIELSEN drew sttention o the frot that the restrietion te
civilian populntions in .irt.6,.(c) referred only he r'irst tyoe of
crimes npningt hunvnity, but was not stzted as fer oz persecutions on

rolitieal, racinl and religicus rrounds wers ¢ rned, In higopinion,
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pergceutions on political, raecisl or religious grounds would according to
the wording, £all under the notion alse if cormitted aAgainst mevbers of
the armed forces, He ndded, however:

1) Persceutions were, under the Chorter, punishable only if in connection

L
with another crim:'riti;n the jurisdicticn of the tribunal, Such pereccu-
tions must, therefore, be ancillary cither to o criie cgainst poace or tc a
war erime, or to a crime ~painst humanity of the murder type. In the cascs
of (a) and (b), it wne evident that :1licd victims rmst be involved, and in
the cascs of the rurder type, fc), civilisne rust be involved as viectims of
the arime to which the persecutinn was ancillary.

"W Dr. Schwld further drew, attenti to the Teact thot it would be
strange result to say thot crimcs of the rurder type vwerce punishableé only if
cormitted apainst the civilian populsticn, whercas the nore Enicnt orimes of
the persecution type would frll under the notion also if committed spainst

nembers of the armed florces, The gromaticsl intcrpretation led, of course
to this result ond therefore it wwould be necesanry to elalLsrote o little more

3

on the points raiscd by Dr.Schram-Niclsen,

08 ne Conmander Mouton's objection to r.Schirelb's propesition No,
10 was concerncd, Dr, Schwelh s2id that the wording of the Charter itself,
quite apart from Law No,10, could be interpreted to the effeet that it
stated the crifninal responsibility -lso of the subordinote perpetrators,
The last prregrovh of .rt,6. .snid that the leaders, organisers, ete, wWore
respongible for -11 acts performed by nny »ersons in execution of such plan,
If the provisions say thot person (L) is responsible for the acts of (B),
it implies thet (B) hes alse cormitted o orime, If the Charter did not
mean thnt that for which (&) is viecariously rcsponsible is o crime, the
sentonce would have no menning, If the provision says thot (A) is
responsible for (B) and what (B) has commsitted is not o erime, then the
statercnt of (A)'s responeibility woul? be meaningleas, beesuge he would
be responsil or soncthing which is not a crime, snothoer wrganent which
cculd be cdduscd support of noint 10 is whot Yr.Justice Jackson stid
during & speech: Mad it take these men by surprise that murder is
treated a8 o There is nothing in (rt.6. which conpels us to
ini ) wrpetrators are not cormitting

; ‘rri\"_: ;
under ey,

erimes if they cormit acts of the tyre described

render MOUTON snid that it would be better to lay dovn point 10

ZIVKOVIC: Compendsy Mouton overlocks the fact thot Lew No,10 is
ns much a part of conterporsry internstional law as the Chnrter, - Both
lopal instrwients, the Chorter on the one hond and Loy No,10 on the other,
re the product of the Four Powers which act on behelf of ~1]1 the United
Naticns, Law Mo 10 provides for -the punishment of the acturl perpetrators

of ALl TnPres Crnierorias

Dr, M.YR-HARTING 5 1ethes
international law, but it was certednly very important incits b

the interpretation of
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Dr, NAYR-H/RTING riforvec the famous passase in the Preoocble t
Hapue Regulationa and to the significant fact thet the Prearble gives the
wossibility to apuly the laws and customs of wer in cnseg which are ndt
covered Ly the letter of the Resdeticons, Not 21l the laws and custons
of wor cre in this vatepory but cnly thoss which infringe - -against the
Gictates of public conscicnee and the laws of hurnanity, Every erine agoins
huinnity is o contraventicon of the laws of warfare but it is not the other
way round,

Dr, SZERER: Under the Charter, it is cle r that there should be three
distinet ecategories of crimes, one apgainst peace, the second violations of
the laws and customs of war and the third wadinst humanity, If you soy that
crines agninst humnnity may consist of the viclations of the laws and customs
of war, this is the decond »oint and you do not make the distinetion between
(b) and (e},

¥ojor VANDERLIK drew attention to the differcnce in langu the
Hapue Repul~tions on the ¢ hand and she Charter and in Law Ne,10 on the
othor, I the ssldier Aid something on his own neesunt it was o violation
of the laws.and custons of war, it runished, but not under the
cause whnt the Chorter had in mind wes just a congpiraoy.
soint ralsed by Dy, Szercr would be net
seientifically clean notice of
rrelitod disregarding the positive
n of erimes ageinst humnnity under

o very inportant one, We
drige up o docune nd which will help Cormittee I.
rould prefer to have o distinet class of crimes against humanity from
of war crimes proper, b as Wwe ~re dealing with what is really a new
o erime under intornotional law, I think we 2re bound to do the best
an by interpreting such texts ap have been dravm up by international
ent in orde v def'ine these crimcs It is difficult for this
nigsion toe cndeavour by itself 1 lenhe what is & a nst
humanity without having rega the exis texta, I.s vthise with
Szerer's view, tut I =m 4 11 whether ilsrepard the Cherter
ur ‘bible: ag far a oreting these new crimes ageinst

i onsd
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Minutes No,8/46,

UNITZD N.TIONS WAR CRIMES COMMISSION.

COMMITTEE III,

Notes of the Meeting of Committee III held on 9th .pril, 1946,

In the Chair: Dr, Mayr-Harting (Czechoslovakis),
There were also present:

Dr, Schram-Nielsen, Denmark,
Commander Mouton, Netherlands,
Dr. Szerer, Poland,

Sir Robert Craigie, United Kingdom,
Dr, Markovié, Tugoslavia,

I, Minmutes No, 7/46.

a1k ar /s " 5 7
Minutes No,7/46 were approved subject to thé followin: amendments:

In 5ir Robert Craigie's statement on page 5, line 2, the word "point" is
to be replaced by "law",

Ir. Sir Robert Craigie's statement on page 7, paragraph 7, the last sentence
ghall read as follows:

" Dr. SZERER's view is that the Charter does not distinguish and

that we are probably reading it wrongly in saying thot nrt.é(c)
of the Charter covers two types of crimes."

In Sir Robert Craigie's statement on page 7, paragraph 2, ¢

"vroper", is to be deleted,

It was further agreed that the reproduction of the statement made by
Dr, lMayr-Harting would be amended according to a text which Dr, Mayr-
Harting, undertock to supnly to the Secretary.

II,The Case of the Algatian Deserters.

Dr. MAYR-HARTING summarised the previous nroceedings, With regard
to the question of Jurisdiction, the Committee had concluded that both
French and Uzechoslovak courts had jurisdiction and had agreed that it
would be liore appropriate to refrain from answering the question to whom
the accused should be surrendered, This part of the rerort had been
approved ‘by the Comnission with one objection, Colonel Heodgson thought
the report might lead to 2 misunderstanding, namely, that only two
it ' i wis committed on a certain territorv, or
tuin nationality could be the basis of
roon suggested that another basis for the
the sccused “ere in the custody of a
X ¢ ther the wrinciple of "universality
iction over w srimes' was o peneral rule of internctional law,
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other pissible bagis for jurisdiction over wer crimes besides the frets
hich seemed relevant in genneetion with the Yrench case, Cormittee IIT
charged with redrafting this pert of its report and the Choirmon of
Cemmission hod suggested that Comiittee III should censider the new
paragraph II on the lines of Dr,Schwelb's droeft, Dr, liayr-Harting was of
the opinion that the Committce could meet evervone's wishes by taking the
passage suggested by Dr,ichwdb, C,174(L) on page 2, paragraph 2, with the
addition propnsed in the notc to C.174(4A), that is to say by adding to
this paragraph: "particulsrly in cases where, for gome reason, the criminal
would stherwise go unpunished,"

Sir Bebert CRAIGIE thought thot P fessor Gros d4id not object to the
fact that every State had the Jurisdiction, but that every State hcd the
obligation,

It was decided to accept as paragraph II of the Report, the wording
propesed in Document Cu174(A) ond to add on page 2, paregraph 2 of this
dacument aftcr the werds "where the offence was committed", the words
"particulerly in cases vhere, for some reason, the oriminal would other-
wise go unpunisghed",

Ve

Turning ‘to the cucstion of substantive law, DriMAYR-HARTING said that
vinen the Cormittee hed prepardd the report, they had taken for grunted
that Alsace-Lorraine was illegally annexcd by Germany during the war end
that such an annexation wes to be considered as a war erime, i.e, the
crime of usurpation of sovercionty for which the German government was
responsible,  Another guestion was, howevery whether the judges vho acted
upon such illogal annexation werc criminally responsible, In the spinisn
of Cormittec IIT it did not folluw from the fact that the .annexation was
illegal according to international law that every oct of State could be
atripped of its essential quality, namely of its quality as cot of State
and investigated whether it comprised the clements of & crine, The
Committee was of the opinion that if an act would be legal 'in the case of
v legal annexation then tho judge could not be held eriminally responsible
in the case nf an illegal annexation. . The opposite view would lead to
the result that every judge had first of all to consider whether an
armexation was legal eor illegal and if he failed in finding the right
angwer tn the question which is often disputed and sometimes doubtful, we
would hrld hin oriminelly responsible, Dr, Schwelb had pointed nut that
it would be dangcrous to accept the principle that the mere foet:that a
German law brought about the annexation wus o sufficient def'ence; especially
in his paper C,174(C) he stressed that the Four-Tower Agreermcnt of 8th
Augus 5 vas based on the general principle that the demestic law of a
Buropcan Axis country wes irrelevent to the guestion whether or not a certain
set of circumstances did or did not constitute a war crime in the wider

schnac,

This principle apolics, Dr. MAYR=HARTING conlinusd, according tn the
Four-Pawier Agrecment, only tn crimes ageinst humanity and could not be
used in cenncetion with every Var Orime in the wider sense, (Crimes agninst

peace and War Crimes in the narrower :‘:.n:‘.‘nr,}

In the case of erimei ingt hawmanity, we were concerned with acts

which everybody knew and rccegnised os erines

rimeca
, we A

nd hod boen
redraf'ting of
possibility we had




answered itself vhen ve came
1 that was shovm in Dr,

In Dr. Schwelb's paper it was pointed out that nothing could be
gathered from th n law supparting the view that Llsacce-Lorraince was
a part of the Gorman Reich A Pover which had not even annexcd the
territory they occupied, could certainly not bohawe 1ik: o sovoercign,

Ur. MNayr-Harting said thot Sir Roburt Croaieic had submitted a guestion to
the Fercign Officc asking whethor thore scre any Gaman wovisions shoving that
slgaec=Lorrainc had bucn annoxcd, The TForcign officc confirmed the view

~r 4

t out in Dr. Schwelb's papor,

It is doubtfil whether mercly & Gormen law incorporeting Alsacc=Lorrainc
would be a sufficicnt dofcnec for the judges, It ean be argued that the
casc beforc us must be consideored in the same light if the most impertant
eonscquences of anncxation werc brought obout without a low cxpressly
inerrporating slsace-Lorraine - obove all if there was a genoral conferment
of German nationality, - but the Fercign Officc denicd that this occurred,

On thc other hand, Count I of the Nwrcrberg indictment states that the

Civil fcrvants of .dlsacc-Lorrainc were forccd to swear allegiance to the

occupying powcr, Count G,J, spcaks of Germenisation of Alsace-Lorrainc

and statcs as the method of Gormaniscation, anncxation followed by conserip-

tion, Apart from that it spcoks of irposing by ferce German nationality

on French eitizons, If we axrc to ccccpt thiz as the opinion of the indict-

ment, we have to go into the qucestion of' whether the 1llcgal annexation is
suf'ficient defonce for the Judpes conccerned,

£ 1¢ indictzent did not imply that Llsaco-
Lorraine had been anncxed, It was only a question of conscription which
vas enforecd nccording to the Germen domestic law, b

Dr, LITAWSKT soid thot
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SYR-HARTING: The word "annexation™ is expressly uscd in peragrapl

LITAWSKL: Only as to mcthods. It was anncxcd for the purpose of

We should, for the time being, rostrict our dis-

of whothor Sdsace-Lorraine has boeen annexed or not
of thc Indictment, it is advisable to pass an opinion
: at present, If there was an anncxation, it was - certainly a
* Crimc for wiiich. the German Government was rospensgible, It might not
1 appropriate to acguit the Gurman Government of such a charge befare
urenberg court has hoad the opportunity to declde,

Sir Reabert CRAIGIE seid th-t on the basis of such information
Committee hnd, there was no dicrce AT comexstion and thet such cets as
comnitted by the German suthoritics were entirely'illcgal and on that
basis, wc considercd that the shooting of thesd e wWas a war-crimc

becausc thoy wero

[ltiiongh the inhe ff wlsace-Lorraine had had these various
things imposcd upon them, they had not boen given the b of German
notionality., Therefery, what khnd happencd wes that the cbligations had

n imposgcd upon them, without the bencfits, but we have to investigatc

4

orders imposing Gormen nationality of which mentioh is made in




Ceormander MOUTON romard

N scid thet although they did not in Holland, thoy
sacc=-Lorraine, and asked what the French Governmoent
There was no doubt that from the German peoint

at the timc that they descrtcd and at

brought beferc the court,
g [

Dr, MAYR-H.RTING thought it bust for the Corrittee te say that the
qucstion whether or not llsacc-Lorraine had becn annexcd was doubtful and
that it would hardly be rppropriatc to Bffer on opinion on thiz point
beforc the conclusion of the Nurcmberg trial,

Dr. SZERER wondcred whother it was so important for us to dccide this
guestion becousc either wlsacc-Lorreine was annoxed and thet was a wer
cerimc, rr there wos no feorm of anncxation »~f .lsace-Lorraine, but there
were these erders and then thuse orders were a erime, because they were not
based on anything, Thercfore, he thought we had not to discuss the >
quegstion of the annoxation of Alsace-Lorrcine, beeruse in cither case we
had o logal ground for the vprosccution of the men, Te prove that the
persons wore Gorman eitizens, “herc werc orders and mot laws, In Peland
and in Czecchaslovakin an ordcr rust start by invoking o law, "According
to this and thnt law, I order, cte', There wms no mention of a law,

Air Robirt CRAIGIE, ip roferring to the call up for scrvice in the
wehrnooht, said that first of all it wes illegel to enll up the inhabitants
nnd sceondly £ was not denc by virtuc of anncxation, The Gormans had
not called up all the' inhabitants of lls ce=Lorrainc, but had picked nut the
people who could fight, nd then said "you can béesme a German in ordor to
fight f»or Germany,"

Dr, MAYR-HARTING thaupht it quitc possible thnt in the cnd it would turnm
ot cven according ty Cerman lowr, Alsacc-Lorrninc could nst be considercd
of the German Reidch. st any rote the report should take this
ints considcration and only ~f'ter the Nuramborg trial would it be
tn subrit such a ropert without prcjudicing the Nurcomberg findings,
It hod beon suggested thot we should base our report on the assumption
¢ven decording to German law, .\lsoec=Lorrainc did not farm port of tho
+an Redich, It would be be to wait for the end of the Nurcmberg
and 8o avalid starting our roport on 2n Assumption only.

In the neantire, ns it wos impessiblc to kcep the Fronch Netional
Cffice waiting, we could communicntc with them™that in our opinion the
question whether therc wams nn anncexation was roelevant and that we felt it
would not be preoper to offur an opinion until the Murcmberg trial had been
finished beecause the indietment spoke cspressly about the annexation of
flsact-Lorraing .

9!

Dr. SZERER said thot what he could not undorstond wee why the “ormitte

should decide the guestion thy we should adopt any legal attitude to the
question of the angexation re=Lorrain ljog 1t necossary; e st
stort from the question of up Froench citizens and this order was
1llegal, We say thet whother ¢ wag. annexntion or not, the order wi

illcgel in both esscs. If there wog snnexation, then the anncxation was

il




Ho bolicwved that in this country the duty »f a gudgd was to interprct th

law as passed by Parlicnent, without rogard to its possiblc wider irmldicetion,
He thought thercferc that it wes rclovant to cstablish first whother or not
there had been a formnl anncxation of .lsacc-Lorraine and a law which the
Judges could have held to be binding upon ther,
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Dr, SZERER thought that this might be dengerous in other eascs. He
sald thet we accepted that no orders cxeulpate men who comuit illegel acts,

Sir Robert CRAIGIE cnquirced whether woevere to say that a Judge who
sceks to apply Jjustly the law of the land, is to be tricd and perhaps shot
boceause that law was considercd by somc, perheps nost, international lawyers,
to be illegal,

Dr, SZERER thought that pcrhaps ho ought not to be, but if this were
50, what about the man who was ordored by his supeorisrs tc shoot sorconct
Could we cxpiet him to have so'much courage’ that we asked him to discbey
thig order? Ho thought it was not a legel qucstion, but the suggestion that
woe treat Judges differcntly from ordinsry pcople, : -

Dr, MAYR-HARTIIG said that a erime against humenity did not ccasc to
be one beeausce a municipsl law had ordercd it, The smc could not be

-

stated about cvery Ynr Crime in the wider s ense,

Dr, SZERTR askcd whether it wes o moral right to expect mare from a
simple guard in o concentration camp than froi a judge,

Dr, -SCHR.M~NIELSEN then rcferrcd to the ecase of the _”L.'T)I‘-'..,y Firth" which,
heo said, was similar to the present casc,  The British Goverament, by an
Act o Parliament, hed cxtended its rights to port-of the sen tcrritory over
which thuy had no jurisdiction, The court docided that cven if the British

Parliament did not follow imternational law, the court had to follow
et of Farliament, State did not know thot the judmes would

rs follow the law, the Court would not keep ita independsence, f the

; did not follow the low e zentencers wonld be revnloced Ly decrees,

te had oy ] dependence because the
3 s

Dr. M:RKOVIC: agrceed with Dr, Szercr that there was no doubt that if
there wis an anncxation it was against international law, The Jjudpes
had in front of thom French citizens pretending to be not German eitizens but
French eitizens, They cxanined the case only from the point of “viow of
German law and according to internctional law thiy could not treat a
French citiz as a German citizen on the basis of the German law, They
should ¢ xamince the guestion befoary opplying this German lav, The -saf'c
thing was to toke inty acecount the cxtenuating circumstances, This was

4

far the Froneh court to

Pr. SZERER s&a G 1y eottish casc

Py

balance, to vihich
which was involved.
reittee wos divided
jority votc on such &
lsace-Lorraine |

rying into the




Dr, MAYR-H RTING: We con expect a Judse not to take minicipal law
inte consideration only if its pplicstion would lead to 2 erimc againet
hurmanity,

Sir Robert CRAIGIE said he would certeinly say thet, if in the orocess
ol apnlying the municipal law an inhumane et had been accomplished, such
as illegcl sheotings, torturc and the concentration car ms, then he thought
there was no doubt that the judge would be guilty of a wer crime, but whorc
wo wiere dealing sinply with an interprototion of runicipal law and ne
abviously inhwmene act had been cavitted as o result of it, nnc could
hardly cxpecet the judsoe to question the validity of his owm law,

Dr. MRKOVIC pointud out that Froenchricn had beon £orecd to Jjrin the
Germoan army and to ficht for their cnemdes, to fight against their own
nationals, and this arounted tn an atrecity on the part of thosc who
attempted to enforce it,

Dr. M\YR-H/RTIIIG said that thc torn "atrocity" was not elear cnough,
i erime ~gninst humsnity was sorethi ng which was even forbidden t» ¢
sovereign State,

Cormander MOUTON: Where o sovercign state would not have been cntitled
to do it, then it -docs not matter 'that-a mmnieipnl law hns been made to that
cf'foct,

Sir Robert CRAIGIE: To cnll up o Eritish subjeet and force him to
fight against his own country would bu an not which no sovereign state
should cormiit with irmunity and 1t e o crime npainst humanity,

Sir Robert thourht thnt tle Sudres should hav questioned the validity of
the erdinancesbefrre having wn shot, but vwondered whether they woulad
have been equally guilty if the low hagd becn on the Statute Book of Germany.
tute Book, was an inhumane law,

In =zome cnses & law, although on the Sta
contrary to human insticts and thércfeore even the judpes applying the law
would be guilty, Had there been formel ~nnexetion, it would be going far
to say that they should have questirned it, There may have been other
cases wherc anmexation had token place during & war,

Dr, 'MAYR-HARTING: hi ig no doubt thet the ammexntion of Alsace-
Lllogal if it waes brought absut in accordance .

Lorriine Sgad
with mny Municipal. law Semc of ug oxre, however, of the cpinien that such

illegel cnnexation would be & : ‘ence for the judges inv-lved

in our case

illepally annexed
annexati-n would
helpful at leagt °

VIC: If we find out that Gerrmany has sisned the interne !
thich ferbids annex lcd rritory during the war,
of" internntioncl law bee-mos 1 German law and th

cannot sor-
LT Wara
recognis
cYime,

iyl
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or on the basis of orders given by the Fhrer thot the cccused were
serters froiz the German army end the question is whether they are to
considered to have comuittcd o wer crime becruse they carried out what
y understred tu be Germon law at the ‘time. We have to consider eoch
ase on its me § and cannot apply any gencrnl cule, I wwouid nct

ppase the view that thesc judges w had these men shot os duscrters
crmmitted a war erime, whether they werc aeting on the basis of the orders
Riven by the Fthrer or not,

Sir Robert CRAIGIE I should say: decide new because Judgment of
the Nuremberg trial moy not throw rmuch murc light on this particular

IARTING suwmned up thoat the Cormittee was unanimously
preparcd: to submit the report based on the assumption that .l sece-Lorraine
even according to Cerman law, cculd not be considered as part »of the
German ich and that whatever »ur opinion might be in the case of
illepal anneXation, the sentences concerned constituted Wnr Crimes, {E
was decided that Dr. Moyr-Harting should re-draft Dr. Sphwelb's report
C.17%(C) nn the asswmtion that ncither ncecrding to Iptcrnational nor
to German law eould :lsace-Lorraine be considered os incorperated into
the German Reich and that itwee, theroforc, superfluous to go into the
question of whether in the easc of an illegal annexation (an annexation
cecerding to German Law only) wns there a primn facie ense ageinst the

J WAHCE o




Minutes No,9/L6,

WAR CRINES COMMISSION,

COMMITTEE ITT, -

Hotes of the leeting of Committee IIT held on 7th May 19L6,

In the Chair: Dr.Mayr-Harting (Czechoslovakia)

There were ulso present:
hajor Fanderlik, Czechoslovakia,
Commander Mouton, Netherlends,
Sir Robert Craigie, United Kingdom,
Dr, Szerer, Poland,
Vr, Zivkovié, Yugoslavia,

cagse of the Alsatian Veserters,

The Committee continued their re-consideration of the report on the
setian Deserters' case. '

The Chairman, (Dr. MAYR-HARTING) surmarised the previous procecdings
the Cormittee agreed that there was no further comment necessary on

paragraphs I, II and IIT of the re
Commander MOUTON suggested that reference should be made in the
the resolution passed by the United Nations

report on the present case, to
Asserbly on 13th February, 1946, (See Doe.C.179).

Dr, MAYR-HARTING replied that the Cenmission had agreed to the
propesed attitude that refrain from expressing an opinion to whom
the criminals should be surrendered, A reference to the Assermbly resolu-

would imply prefcrence for the orineiple of territoriality.

4 3 n
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Dr., ZIVKOVIC cxpresged the opinion that to press the claim of the
he principle of territoriality would, in

country

1 Ccase

the recport-were
in view of Dr,
merits, it was
aesolution in the




The Cammiszsion cxamined in the first instance whether Alsace-Lorraine
was, contrary to Intornational law, annexed by Gormany after its occupation
in 1940, As there existed no Reich law incorporating 4lsace-Lorraine into
the German Reich, and as there was no general conferment of German netiona-
lity on the French nationals inhabiting /lsace-Lorraine, the Cormission is
of the opinion that even under German law, nothing ecould justify the
assunption that Alsace-Lorraine formed part of the werron Reich, Thig
opinion is offered without prejudice to any opinion which may subsequently
be expressed by the International Military Tribunal or any national court,

IV(a) The letter of the French Naticnal Office having proceeded on the
cssumption that the French nationality of the vietims was "a fact which

st necessarily have been pointed out by the deflence" and on the further
asswiption that the judges could not be ignorant of the viectims' Alsatian
origin, the Commission decided to base its discussion on the same 2 ssumptions.”

Paragraph V,

The Committee, after discussion, decided to re-draft paragraph V to
read as follows:

"V. In considering the action of pcrsons exercising judicial functions in
a case such as that now under discussion, it appears to the Cormission to
be decisive whether the trial of an accused by o particular court deprived

him of the protection to which he was entitled under the Law of Nations, i.e:

(a) whether a given judicial action flouted the specific prohibition
of a conventional or customary provision of International Law,

e.8., the Hague Regulutions, or weas,
(b) in disrcgard of those fundamental principles of human justice
.".C‘G'..:]':tlld b_",’ ecivilised :"J-.-.')plliﬁa
The eaction of a court which results in the illegal condemnation,
seizure or destruction of property should not protect a judge because
homage has been paid to legal forms,

In all cases the substence of the zetion taken rust be serutinized to
determine its propriety under the Law of Nations. The action of Jjudicial
authorities in this respect is on ne different plane from that of militexy

or executive cuthorities, "

Committee then agreed to paragroph | f Doc,TIT/L0 with some

tions, to read as follows:
the trials of the alleped deserters of French nationality were
ted in disregard of thoge fundeamentnl princivples of humen justice
1ave been accepted by civilized peoples, if, e.,g., the accused were
] right teo intraduce i ] i ritnesses or if
repugnant t ' ctions vwere
g the eriminal
in doubt,

rode

sihould not
st

be examined

produced




Paragraph VII.

The Conmnittee

in Dec, ITTALO,

Paragravhs VIIT and IX.

m

in Doe, C,174(0C)

The Cormittee
report,
Hﬂc{ﬂwuittu¢ and ask
or wiicther they wish

If the menmbe
then be
Conmittee III

b e
a b L8]

The Committee further decided to
and it agreed to paragraph IX

decided thet
28 adopted in to-day!

to eonvenc

it is contained

It ,VIII in the words contained
without alteration,

adopt

ceretary
.'h 3

should sent a2 copy of the
members of the Special Ad
with the rcport as now re-drafted
" the Special Ad Hoe Comitteec,

41+
ull

“d Hoc Committee agree to the new text,
ssion, as unanimous revort of

cial Ad Hoe Ceormittee,




Committee III.
Minutes No,10/46,

UNITED NATIONS WAR CRIMES COMMISSION,

Notes of the Meeting of Committee III held on 14th May 1946
:-lt _}IO p-m'

In the Chair, Dr, Mayr-Harting, (Czechoslovakiz),
There were also present:

Me jor Fanderlik, Czechoslovakia,
Commander Mouton, Netherlands,
Dr. Szerer, Poland,

Sir Robert Craigie, United Kingdom,
Ur, Zivkovie, Yugoslavia.

Approval of Minutes Nos. 8 and 9 of 1946,

The Minutes Nog, 8/46 and 9/L6 were approved, the latter with the
addition that Dr, ZIVKOVIC had, in the gencral discussion of the case of
the Alsatian Deserters, also remerked that we should not have referred to
German law, but we should have had regard only to International Law,
because otherwise it would be implicd that German law has any bearing on
the mattér,

General Propositions defining the term "Crime against Hupanity",

The General Propositions as re-drafted in Doc,III/39 were discussed.

Paragraph 1,

After a discussion in the course of which the question whether the
Note should be added to paragraph 1 was examined, it was decided that
the note should be retsined but placed as a foot note at the bottom of
the page, and should read as follows:

" It might be argued that in a purely scientific system violations
of the lawg and customs of war should not be included in the
tern "crimes against humanity", which should be restricted to
such offences as do riot fall under the term of violations of
the laws and customs of war, "

Paragraph 2,

After discussion, this varagraph wos re-drafted to read as follows:

"2, Under the basic documents there cre two different types of crimes
against humanity which, with a few exceptions, are subject to the same
provisions, namely:

(a} crimes of the murder type, (rurden extermination, enslaverent,
deportation and other inhumane acts). The words "other
inhumane acts" may be held to cover cnly serious crimes of a
character similar to rurder, extermination , enslavement and
deportation - eiusdem gerneris rule of- interprctation;

persecutions (on political and racial, under the Charter of
8th August 1945, also religious, grounds,)




Paragraph 3.

After discussion, it woe decided that the Scerctary to Committee IIT
should re-draft the wording of paragraph 3 to the effect that it should
appecr from the wording that the fact that the major war criminals acted
in the interest of the Buropean Axis countries or that they were "Far
Eestern Ver Criminals", was 2 basic assumption rather than a condition of
the criminality of acts falling under the term "erime against humanity"
cormitted by major war criminals,

Paragraph 4.

In the discussion regarding Paragraph 4 of the General Propositions,
Dr, ZIVKOVIC mentioned two examples of non-civilian victims of crimes
against humanity cormitted in recent times, namely the Yugoslav partisans
from the Julian march who, though technically Italian citizens, had joined
the Yugoslav Liberation Arry, ~nd Chinese Guerrillas who had risen against
régimes imposed by the Japanese,

It was decided to adjourn the forrmlation of th}é paragraph until
after the cxamination of the Yugoslav cases Nos, 1323 and 1462, which are
on the Committee's agenda,

Parzraph 5.

This paragraph was agreed to with the alteration that the words in
brackets in the second line should read as follows: "(under the Buropean
Charter also religious)", :

Paragraph 6,

In the discussion of paragraph 6 of the propositions, Sir Robert
CRAIGIE mentioned that in his opinion and the opinion of the United Kingdom
Foreign Offiice, the first thought when examining the notion of crime against
humanity should be that it was a systematic authoritative mass action ,
After discussion, it was unanimously decided that Dr, Schwelb should re-
draf't the wording of paragraph 6 having regard to the following considera-
tions: A crime must, in order to fall under the *erm of "erime against
humanity" excel = either by its magnitude and savagery or by its mass
character or by the fact that it has been cormitted at various times in
various places according to a similar pattern, In the case of a "pattcrn"
the problem of time and space is elinminated, Systematic mass action of
a cheracter indicated in /rt,6(c) constitutes a crime ngainst humnity
particularly if it can be shown to be authcritative, put cases are also
conceivable in which the authorisation does not emanate from a government,

Prvn e
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It was decided to strike out this paragraph,

Paragraph 8,

- .
It was decided to strike out the second sub=-paragraph of paragraph 8
and :=draf't the first sub-paragraph to the. effect that paragraph 8 will
read as follows:

" It is irrelevant whether a crime against hurmenity has been committed
before or during the war,"

Paragraph 9,

It




Paragraph 10,
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The wording was ngreed towith the insertion, between "the" and
“pcrputr:tors", of the word "actual",

Paragraphs 11 and 12,

Poragraphs 11 and 12 were agrecd to without slterations,

II1I,The case of the Alsatian Deserters,

Dr. SCHWELB reported that he had received from M., de Bacr and from
Lt, Berl W, Kintner, the following lectters dated 13th Moy 1946, referring
to the Becond report by Cormittece IIT, Document III/ALL,
1 Office of the Representative of Belgium
on the
United Nations Wr Crimes Commission,

315 Lansdowne House,

Berkeley Square,
LOndC‘n, Wails 13th l‘i:,:Ly’ 1C,'i;.£,

Dear Dr. Schwelb, e

-

. With reference to your letter of 1llth May, I have studied the sccond
report of Committee IIT on the matter of the Alsatian deserters, as
contained in Doc.IIT/4Ll, and an in full agreerent with the present draft,

So far as I am concerned, therefore, I agree that we should follow
the procedure proposed by Committee IIT, and provided the other members
of the Special 4d Hoe Committee approve the present draft, can see no
reason for summoning a meeting of the latter committee,

Y v
*ours sincerely,

/ S/ M. de Baer,

The Commissicner for the United
on the
United Nations Woar Crimes Commission,

Ardford House .
Park Lane, W,l,

13th May, 1946,

« Schwelb,

I have your letter of Moy llth with respect to the Special Ad Hoe
Committece appointed to consider the Alsatian Deserters matter, I have
studied the document III/41 enclosed with vour letter and find myself in
comnlete agreement with the subgtance of the revort and with thi rooesdure
proposed by Commitiece IIT on this mattor, Insofar as this off'ice is
coneerned, thore 1s no reason for convening a meeting of the Special

Hoc Committee,




Lo
" Colonel Hodgson before his deprrture had given ruch congideration
the Alsatian deserters matter and I know thot the viewe expressed ‘in

document ITI AL would also meet with his complete approval

Vild g

Yours sincerely,

/s/ Barl W, K_int ner

/t/ EARL W, KINTNER,
Licutenant, USNR
Deputy United States Commissioner,

It was decided that

: ) aros's secretery should be asked by
Dr, Schwelb to inform Profisso of' the present state of this case

end to ask him to inform the Committee of his opinion from Paris, if
possible by telegronm,
Sir Robert CRAIGIE remnrked that he hac ne amendments to the final

the report III/) which he would hand to the Seeretary. They

af'feet the substance and are only matters of a stylistic nature,

di




Committee III Minutes
}To. llAG .

UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE ITII.

.

Notes of the meeting of Committee III held en 28th May 1946 at 3,0.p.m,

In the Chair; Dr,.Mayr-Harting (Czechoslovakia)
There were also present:

Dr. Fanderlik, Czechoslovakia,
M, Stavropoulos, Greece,
Commander Mouton, Netherlands,
Sir Robert Craigie, United Kingdom,
Dr, Zivkovié, Yugoslavia,

Dr, Szerer sent apologies for his absence,

I, Minutes No,lQﬂ&G,

Minutes No.10/46 were agreed to,

Note: In Minutes No,8/46 relating to the meeting held on 9th April

1946, the words "Dr.Markovic pointed out" in the 3rd

of the 6th page, should be replaced by the words "Commander

Mouton pointed out..." and in paragraph 5 of the same page,

the words "Commander Mouton" should be replaced by the words
"Dr,Markovic",

I1.General Propositions defining the term:"Crime against humanity".

The document III/L2 was discussed,

Note to paragraph 1.

Sir Robert CRAIGIE proposed and the Committee unanimously agreed that
the following words should be added to the footnote: "...but the Cormittee's
task is to interpret the basic documents,"

Paragraph 3,

The text as redrafted by Dr,Schwelb was agreed to,
Paragraph L,

On the motion of Dr,ZIVKOVIC the committee decided to reverse its
previous procedural decisisn which had been to the effect that the
formulation of this paragraph should be adjourned until the examination
of the concrete cases referred to the Committee,

Paragraph 4 as contained in the document III/39 was accordingly
redrafted to read as follows:

" Under the terms of the Charters of the International Military
Tribunals, "crimes against humanity” of the murder type are
offences comunilted against ecivilian populations.
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" Crimes against merbers of belligerent forces are outside the
Scope -of this type of orime; as regards crimes of the
persecution type, the Conmittee assumes that the intention

is to exclud type of orime, though the wording
is not quite clear, "

FESET T ETRT

AT

Paragraph 6.

The text of paragraph 6 as redrafted by Dr.Schwelb was agreed to
vith the following amendments;

In line 4, for "becoming" insert "which thus becomes";
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in line 8, instead of "intervention of States", insert
"intervention by States",

Paragraph 6 will therefore read as follows:

" Isolated offences do not fall within the notion, #s a rule
eystematic mass action, particularly if it can be shown to be
authoritative, will be necessary to transform a common crime,
punishable merely under municipal law, into & erime against
humanity which thus becomes also the concern of International
Law, Only crimes which either by their magnitude and savagery
or by their great number or by the fact that a similar pattern
is applied at different times and places, endanger the
international community or shock the oonscience of mankind,
warrant intervention by States other than that on whose

territory the orime has been camiitted, or whose subjects have
become their victime, "

LII,The Czechoslovak Case No.2553. (Christoph Manner)(Doc, I11/30, )

Paper III/30 was discussed, It was pointed out by several speakers
that the notion of "a similar pattern" mentioned in paragraph 6 of the
General Propositions (supra II) came in in this case.

Sir Robert CRAIGIE pointed out that the United Kingd‘um legal authori-

ties were of the opinion that the pattern must be on a fairly large soale
and that it therefore would be necessary for the Czechoslovak National
Office to produce prime facie evidence of as many similar cases as possible
showing the cormitting of similar orimes by German agents on Czechoslovak
territory and/nr on the territory of other States.,

The Committee decided to adjourn this case in order to enable the

Czechoslovak National Office to submit prima facie evidence on erimes
committed on a similar pattern,

The Yugoslav Cases Nos.1323 and 1462,

Dr, ZIVKOVIC proposed that the consideration of the Yugoslav cases be
ad journed because he intended to submit a muber of new charges oconcerning

similar crimes to illustrate the scope of the eriminal activities concernsd,
This was agreed to,

_Dr. Zivkovie also drew attention to the Charge No.,1461, The
CHATRMAN pointed out that that case had not been referred to OCommittee III
by Committee I, (Committee I Minutes No.54).




V. The Czechoslovek Oase No,2677.(Dressler and others)(Doc,II1/35),

The paper III/35 wac discussed and it was pointed out by several
speakers that it was considered doubtful whether a crime againat
property could fall within the notion of a crine pgainst humanity,

Dr,MAYR-HARTING replied that he shared this doubt but bhat it was
not the property aspect of the activitics which were objectionable fron
the point of view of a crime against humanity, but the threat concerning
the fate of the relatives of Mr,Tanzer who were at the time on Germen
occupied verritory,

The consideration of this case was adjourned in order to enable the
Czechoslovak National Office to present additional information as to the
kind of these threats,

VI, Further proceedings as to "erimes against humanity",

The Cormittee decided to present the paper ITT/42, (as amended 4m
to-day's meeting) to the Cormission and to explain in a covering note
the reasons why the Committee, before giving ts opinion on the individual
cases referred to it, had found it necessary to formulate some general
statements,

From the general statements thus elaborated, the necessity to get
additional information on the question of the "similar pattern" in the
Manner case, had arisen, In the covering note of the report by Cormittee
III, menmbers of the Commission should also be invited to place at the
Committee's disposal material substantiating the proposition that erimes
comitted on a pattern similar to that of the Manner case had been
cormitted by German agents on their territory or against their eitizens,

"II,The Alsatian Deserters' Case.

Dr,SCHWELB informed the Committee that Professor Gros's secretary
had informed him of Professor Gros's attitude, which was to the effect
that as the representative of the member State who had asked for the
Commission's opinion, it was not upon him to express an opinion on the
report., Ho agreed with the vicw-that the swr ning of a meeting of the
Special Ad Hoc Committee was not necessary, Dr, Schwelb had asked
Professor Gros's secretary to confirm this message in writing,

The Commlttee decided to go ahead with the Alsatian deserters' case
and to ocirculate the report to the Commission as the unanimous opinion
of Committee III and of the Special Ad Hoc Cammittee, adding Professor
Gros's attitude as it will be formulated in writing,

VIII., Tho next meeting of Committee ITI,

It was decided that the next meeting of Cormittee ITI will be
convened as soon as the reterial promised by Ir,Zivkovie comes in
but that the meeting will notl take placc before the 18th June 19.!,.&,
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UNITED NATIONS WAR CRIMES COMMISSION,

Notes of the meeting of COMMITTEE III held on 4th Junc 1946 at 2,30 p.m.

In the Chair, Dr.Mayr-Harting, (Czechoslovakia),
There were also present:

Sir Robert Craigie, United Kingdon,

Major Dr,Fanderlik, Czechoslovakia,
M. Stavropoulos, Greece,
Cormander Mouton, Netherlands,
Dr.Lacha, Poland.

Puyblication of 7ar Crimes Trial Reports,

The Committee discussed the tentative proposals regarding the publication
of war crimes trial reports (Doc,.C,200) referred to it by the Commission in its
meeting held on 29th May, (M,106).

Paragraphs 1 and 2 of Doc.C.200 were accepted in principle,

When paragraph 3 and the following were discussed, Sir Robert CRAIGIE
raised the point that Dr,S:hwelb would nced the assistance of a qualified
English lawyer in order th:zt rapid progress in producing the annotated summaries
could be attained, Sir Robert also pointed out that the annotated summaries
should be published either through H.M, Stationery Office or through a reliable
and responsible publishing firm like Messrs, Hodges, He was of the opinion
that publication by Hodges would probably secure a wider publicity than publica-
tion through the Stationery Office. In addition, the great experience of
Messrs, Hodges in presenting the reports could be utilised,

Other members of the Committee were in agreement with Sir Robert Creigie's
view,

The Committee adopted paragraphs 3 and 4 of Doc,C,200, the former with the
proviso that until Lord 'right's return, Committee III will perform the duties
which eventually will be imposed upon a special committee, '

As far as paragraph 5 of Doc.C,200 is concermed, the opinion of the
Committee was that preference should be given to publication of the annotated
surmaries through Messrs. Hodges and that the Commission should fall back on
the Stationery Office if Hodges should not be prepared to print and publish the
annotated sumaries, produced by the Commission's secretariat, under conditions
agreeable both to the Commission and to the interested governments,

The consideration of paragraphs 6 to 8 of Doc,C,200 was adjourned,

The Committee therefore decided to make the following recormendations
to the Commission:

1. The Commission to publish, for the use by serious students of Intermational
law and Politics annotated sumaries of trials of war criminmals, to be prepared
by the Sceretariat from the material submitted to it by the respective national
offices and to be approved by the Commission, the procedure for giving the
approval being outlined undcer Nos.3 and 4 below,

2. The publication should aim at covering all thc trials of other than "major
war criminals" rcgarding which the necessary information will be available.

In the case of trials where the facts are simple and no legal problems are
involved, the summary could be very short, possibly one page or even less. In
the case of more important trials the annotated swmary will be on the lines of
the sample surmary circulated as Doc.C.199 ("Pelcus" Casc),  Another sample
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of the envisaged report; arranged somewhat differently, is the paper on the
. case og the United states v. Ggnerel Dostler (Trialond Low Reports Series
No, 14, ' : e

3. After Lord Wright's return, a smnll cormittee should be appointed, con-
sisting of thc Chairman of the Commission and two or three members of the
Cormission with power to co-opt representatives of interested National
authorities. Dr.Schwelb to act as Secretary to this Cormitteo, with the
scrvices of the Research and Legal Staff available to assist in its work;

an addition to the legal staff is proposed under 5) below,

The terms of roference of this Cormittee to be, within the framework of
the general policy laid down by the Cormission,

(a) to decide the order in which the swmmaries are to be prepared and
published, ' o

(b) to decide, which trials shall be reported and analysed extensively,
(on the lines of the two samples) and which shall be recorded only
summarily,

Eo to approve the draft surmaries prepared by the Secretariat,

d) to advise the Cormission on matters of policy.

Provisionally, until the return of Lord Wright and the appointment of a
.smaller comittee, it is recommended that Cormltiec III will perform the
task outlined under (a), (b), (¢), (d), as refefred to it by the Commission
in its mecting of 29th llay 1946, (M.106).

4, When exercising its functions under No,3(a), (b) anmd (c), the Committee
should consult the members of the Commission representing those States, the
courts of which have rendered the decisions to be published (if they are not

already members of the Committee,)

No publication should be undertaken agrinst the wish of the member
representing the State, whose court has given the decision.

5. Committee III furthcr recommends to the Cormission the appointment of an
English lawyer as an assistant to Dr,Schiwelb for the performance of his
dutles connected with the trial reporting.

Colonel Ledingham and Dr,Schwelb were asked to contact both Messrs,
Hodges and the Stationery Office on the question of publication of the
annotated summaries prepared by the Cormission, and to report to the next
reeting of the Committee,

,It was decided that the next meeting of Commiitee III should be held Oon .
Thursday 13th June at 2,30 p.m,
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UNITED NATIONS WAR _CRIMES CMMISSTON,

tes the Meeting of Committee II

held on 18th 1 at 3,0 p,m
In the Chair: Dr, Mayr-Harting, (Czechoslevekia),
There were also present:
Sir Robert Craigle, United Kingdom,
M. de Baer, Belgium,
Major Fanderlik, Czechoslovakia,
Dr,Schyam-Njelsen, Denmark,
Dr, Lachs, Poland,
Lt.Cdr.Kintner, United States of America,
I, Details of publication of the annotated summaries,

Sir Robert CRAIGIE informed the meeting that the Seccretary General
had had an interview with Mr, Plumbley of H.,M, Stationery Office regarding
the publication of the summaries, Sir Robert was impressed by what the
Stationery Office were prepared to do in this matter, His opinion was
that the Stationery Office could provide wider publicity than any private
firm, in addition to which publication by the Stationery Office would
appear to be more official,

Accordingly, as the widest possible poblicity was aimed at, Sir
Robert had modified his views in favour of publication by the Stationery
Office, Messrs, Hodges had said that they could publish the annotated
summaries, but not as cheaply as the Stationery Office could do, Mr,
Hodge was more concerned with the fuller edition and a decision on this
poiht would not be prejudiced by a decision regarding the short swumaries,
Tha Stationery Office would be responsible for the foxrm, but not for the
contents, of the reports, On the question of finance, Sir Robert's
personal view was that the Stationery Office would suggest an all-in
price; if there was a profit or a loss, the Commission would gain or lose
accordingly,

THE REPRESENTATIVE OF HM. STATIONERY OFFICE, MR,PLUMBLEY, WAS
INVITED TO MEET THE COMMITTEE AND WAS INTRCDUCED BY THE
SECRETARY GENERAL,

Mr.PLUMBLEY: The Stationery Office would act as the Conmission's
agents, The Stationery Office would prefer to publish the reports
individually as they become available, at a selling price of, say, one
shilling each, The maximum size for a shilling would be 72 pages,
which would contain about the same matter as 72 pages of typed foolscap,

Mr, Plumbley suggested 2,500 as a first print, or perhaps 5,000
if the price were one shilling, 2,500 could be sold in Great Britain
alone and was a normal average sale for Stationery Office publications,
If the price were to be at a shilling and 2,500 were sold, with about
60 pages each, the cost would b cleared, fie suggested that if the
Commission could supply a title for the cover, the Stationery Office
could furnish a proof, 72 pages would be more convenient for publica-
tion than a smaller number, The Peleus case would cover about 20 pages,

P
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Dr,SCHWELB: A publication of 72 pages would allow the whole of
trials 1ike the Belsen case to go into one volume, Indexes covering
10volumes or so could be made,

Mr, PLUMBLEY then outlined the arrangements whichthe Stationery
Office would make for advertising the publications and indicated that
the time between the manuscript coming in and the publication, would be
two or three weeks,

AFTER MR, PLUMBLEY HAD LEFT, THE COMMITTEE AGREED TO RECOMMEND
THAT THE SECRETARY GENERAL SHOULD NEGOTIATE AN AGREEMENT WITH
THE STATIONERY OFFICE, UNDER WHICHTHE STATIONERY OFFICE WOULD
PRINT AND PUBLISH THE SUMMARIES FOR THE COMMISSION.

When the discussion was continued, Sir Robert CRAIGIE favoured the
publication of volumes of approximately 140 pages at a price of 2/-d,
or 2/6d,, This would be a more imposing document, It may be more
useful for a student for the cases to be classified from a legal stand-
point, but common readers wouldprefer the cases in each volume to be
mixed, Ipdexes could in any case be provided, Later publications
could be reduced in size if necessary, ;

THE COMMITTEE AGREED TO RECOMMEND THE PUBLICATION OF
APPROXIMATELY 140 PACES at 2/6d, BOUND IN BOOK FORM, WITH

A COVER SIMILAR TO THAT OF "ATOMIC ENERCY", WHICH MR,
PLUMBLEY HAD SUPPLIED AS AN EXAMPLE, THE SECRETARY GENERAL
AND DR, SCHWELB WERE ASKED TO CONSIDER A TITLE FOR SUBMISSION
TO THE COMMITTEE,

II, Further consideration of Doc, C,200: Point 6,

M., de BAER: It would be difficult to estimate what the foreign
demand would be until one volume had been published in England,

The CHAIRMAN agreed and suggested that point 6 should be held over.
Nevertheless it would be helpful if Committee members could clear the
ground with their govermments and find whether the governments were, in
principle, interested in the publication of translations of the

Commigsion's summaries,
THE COMMITTEE AGREED WITH THE CHATRMAN,

IIT,Publication of more extensive and fuller reports,

The SECRETARY GENERAL said that Messrs, Hodge were prepared to under-
take the editing and publishing of fuller works as soon as the Commission's
summaries were ready. They would require access to all available
documents and they would take the financial risk, The Commission's
part would be limited to supplying the transcripts and other material
required, and would be rerponsible for reviewing the proofs,

Mr, Hodge proposed to make his own arrangements for publication in
the United States, He hod =aid that editors should be free to put
forward their own opinions. The Secretary General had answered that
this might be admissible in Oreat Britain, but might lead to controversy
where trials of different countries were involved,

Dr.SCHWELB pointed out the controversy which had been caused by
certain remarks by the editor of the publication of the Joyce trial by

Messrs, Hodges,

After some discussion on the question of how far the Commission
should take the responsibility for the publication of these fuller
reperts, both in English and other languages, Sir Robert CRAIGIE said
that the Commission should indicate to governments that it was quite
prepared to undertake this task should the governments wish it to do so,
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Otherwise governments could be left to make their own arrangements.

The Commission would be in a better position to discover discrepancies
and incorrect comments, Bach government might, in any case, if it gave
a publisher the right to publish the reports, request the Commission to
scrutinise the reports before publishing, He proposed that the
Commission should undertake the task of assisting in and supervising the
publication of the full reports in order to achieve uniformity and
impartiality of reporting, provided it were asked to do so by the
individual governments,

THE COMMITTEE AGREED TO THIS PROPOSAL AND DECIDED TO DRAFT A
RESOLUTION TO THAT EFFECT AT ITS NEXT MEETING.

Sir Robert CRAIGIE: The United Kingdom authorities have informelly
agreed that the Commission should undertake the supervision of the
editing and setting up of the fuller reports, other than the Nuremberg
trial, for publication in English, The financial arrangements will be
made between the Stationery Office and the pubiishers,

Sir Robert suggested that the Cormmission should proceed with the
British publications when formal approval had been given by the
appropriate authoritias, It would be easier for representatives on
the Commission to talk to their own governments after the report in
English had been published, When this approval had been received,
Messrs, Hodges could then be asked to meet the Committece and a represen-
ta.tiv: from the Stationery Office to discuss the publication of these
reports,

THE COMMITTEE AGREED TO SIR ROBERT CRAIGIE'S SUGGESTION.

IV, Publication of popular editions for the gencral public,

The SECRETARY GENERAL suggested t hat Meassrs, Penguins might be
prepared to undertake the responsibility of producing the popular
editions of selected reports, and while the Commission should help in
supplying the facts, it should take no responsibility for publication,
The publishers could use the summaries and could rely on receiving all
the necessary assistance to enable them to obtain accurate information,

Sir Robert CRAIGIE thought it was difficult to say how far the
Commission could facilitate publication without taking any responsibility.
There was no reason why the Commission should not take some moral
responsibility in connection with a reliable firm such as Penguins,

He suggested that the Secrotary General should explore the ground with
the latter,

THIS WAS AGREED.

V. Invitation to the United States and Belgilan Representatives to
Jjoin Committee III.

The CHAIRMAN thanked M, de Baer and Lt,Commander Kintner for
attending the meeting of Committee III and hoped they would continue
to give the Committee their help,

VI, Desailed exemination of summary C,199,

This question was adjourned.

The next meeting of Committee III will be held on Tuesday 25th
Junc, at 3,0 p.m.
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UNITED NATIONS WAR CRIMES COMMISSION,

Notes of the meeting of Committee III held on 26th June 1946,
at 3.0 P,

In the Chair: ' Dr.Mayr-Harting, (Gzechohlovakia),

There were also present:
Sir Robert Craigie, United Kingdom,
Dr,Fanderlik, Czechoslovakia,

Dr,Schram-Nielsen, Denmark,
Dr.IJB.OhS ] POI B.hd L

I. Mim:tes No,1l -

The Minutes of the last meeting were approved, after the following
alterations had been made on the suggestion of Sir Robert Craigie,

Page 1, line 4, between "opinion" and "was", insert "now",

reader,"

Page 2, para,II, 2nd sub pera, line 3, between "find" and "whether",
nsert "out",
1I,Doc, C,200,( Tentative proposals regarding the
Publication of War Crimes Trial Reports,

The discussion of this paper was continued,

Page 2, line 16, in place of "the common reader", insert "the ordinary

Point 6,

The Committee accepted Sir Robert CRAIGIE's offer to approach
Professor Gros, or, in his absence, the French Embassy on the matter of
the French translations,

Peint 7,

Dr,SCHWELB: Mr,Hodge had accepted the invitation to attend the
meeting of Committee III when it was convenient for the Committee to
ask him, The Secretary General had drafted a memorandum on the present
state of affairs, (L.R.2.)

The CHAIRMAN informed the committee that he had seen the London
editor of Messrs, Hodge, who had said that the firm was interested in the
%Frank trial, The Chairman thought that Messrs, Hodge would allow
" supervision by the Commission, but that in practice this supervision
would be limited, The editors would want a freec hand on the whole, and
would accept only advice from the Commission,

Dr,LACHS: The Commission should make sure that the final texts
were subject to review by the Commission,

Sir Robert CRAIGIE suggested that the Commission would be interested
in the comment and not in the reproduction of the facts, It was doubtful
whether the Commission should accept responsibility for all comment
because that task would be too great, It might have to includc certain
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