the Nazis had obtained more than a third of the

A year later, after
total poll at the Reichstay elections of July, 1932, after Hindenburg had
replaced the Brlning Government by the pro-Nazi Zoverrnment -of von Papen, the
Nazi terror reached its height with the murder of 2 Conmunist by five Nazis at
Potempsa in Upper S5ile Although ot that time it was the penceral rule that
political crimes committed by Nozis were treated by the German courts with more
leniency than committed by their opponents, the special court at Beuthen,
Upper Silesia, w had been appointed by the Papen Government to combat acts
but to fipd the five Naz’s guilty of

for the azis to drop completely the
leclars quite openly their sympathy with
'hug, GYring sent the following
otempa;
Emb nd disgusted beyond measure about the verdict of terror
i mrades that our whole Iight will from now on be devoted to your
freedom. Chins up  More than 41 of' the best Germans have made your

"V81lkischer Beobachter" of the
ike deeds TFBy the verdict Hitler's

)
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are not only put on an eqgunl basis with Bolsheviks, but where these are
as well, they (the S.As men) are ced below subhumanity (Untermenschentum).

Justice" is ausinst the national zlenentary instinet of self-preservation.
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Wazi authoritizss quite ovonly admit th:{ protective custody and
Concentration Camps have ro foundatitn in German law Thus Geigenmiiller (1)
declares: "Although the Decrce of wry, 28, 1933, was issued formally in
accordance with the Weimar Ceonsti on, dte basis has long since ceased to
exist. By virtue of article 48, Sub=Section 2 the fundamental rights
emumerated there nay be 'tonporarily' suspended wholly or in part 'for the
purpose of restoring public order and security's Neither of these conditions
have been present for a long time. ..fter 21l the actual situation in Ge Tieny
is sufficicnt procf to show that publie order and scourity have been restored

long time ago; but the Communist danger which gave rise to the Decree and
which has been expressly mentioned in the preamble as the reason for it, is
still Lsting in undiminished forcc".

L "formal" procedure governing-protective custody wes laid down
in a Regulation issued by the Reich Minister for Home ,ffairs dated April, 12,
1933. This Regulation geve p * to . the Police juthoritics of the I#nder to
impose "protective custody" and soon afterwards Decrees were issued in
all the German L¥nder entrusting this tisk the newly formed Secret State
Police (a‘;c!';cir:-.u Stantgpolizel = GESTAFQ) (2 By a Decrece of the Plhrer dated
June, 17, 1936, the comuand of the whole Cerman Folice was given to the
Reichsftthrer of the 55, Heinrich

Although the Nazi propapanda machine tricd i
numerous rcports on the terror raging in Germany by desct:ping them as "atrocity
stories" invented by the Jews and other cr e e regimeé, the Nezi leaders

M |

disposc of the
mn

quite openly admitted that brutel force was used against their opponents.
Again and again, they pointed out that Marxis l to be eradicated. Hitler

himself' in his Reichstzg speech of March, 23, 1933, sta "“Preagon { which

in Nazi terminclogy rea any opposition to the regime) shall in future be
blotted out with barbaric ruthlessnes Goring, the cuthor of the two shoot-
ing decrecs previously mentioned, adnits guite. Prankly: VIf you call that

nurder; then T am a nurderer Everything has been 3 3t s
only hat in the beginning excesses wers [ agsume full
responsibility for all shootings" (sce GBring srmany Reborn, pe.129), and in
C n the 10th M 233 ( sce Vossische Zeitung 11.3.33)
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mean
1 pursuance of the
26th J.oril 1936
{ propertr belonging to German Jews in
Ceraany and sbro :rheps on no other oceasion the intinmate connection
demonstrated in such an obwious manner Oon the 3rd Nowventl
Schwarzes Korps gave a last wvarning of what was in store
i of world Jewry. ey must share’

launchaes upon Germany,

1 voudl LALT L}

Noveniber 1933 o Polish Jew, Herschel Grynspan fiired a
consular official 1 SriSe 1t still rémains to
Polish Jew could succeed in

Officinl at the Nazi Embassy
examination of the circunstances

r Lubbe. In osny event At was
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von Roth had die ¢ middle of the night a sudden outbreak of "popular
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amp 10th Novenmlber 19358 Coel a proclaimed cuite frankly(1): "The
Justified ; aprehensible indi tion of' the German people zbout the
cowardly Je agmarder of a Geriin diplomat in Payis h resulted in numerous
demonstrations during the past nigh In numerous towns and villages acts

of revence were carrieéd out apainst Jewigh businesses and buildings." On the
11th November 1930 Goebhels issusd an order to stop the "popular indignation"
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2 decree datod 3rd Decenbe: : srticle 1 of' that Decrce provided for the
compulsory sale or winding up e I b nging to Jewish business
'@ -?#_«:l.; e .'~;H; rSre longer allowed to convey roal property withe-
out peraission, an iz L Jowg were no longer allowed to sell, pawn

or buy objects consisting of ol lotimun, silver, or pearls and jewellery.
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Still less do we
}"'."r'f,"l & breedin
hunan fringe whi
Were we to tolerate
world that might be
‘lw of develophment we would bo faccd witt ne harah nececess
Tewish underworld in the y inamner in which our Statc, founded m‘. l'.-;..',
ates criminals: with fire and sword The res: wvould be ti‘.u actual
1Lt8 i ation."

; It there shov still be any dou hat the extermination of the

vas planned by Hit d his gang lor eforchand the following
quotation from Hitl 3 Reichstay speech on the sixth ::_r.u'.j_v:r.-‘;'-“-ry of
accession to pow 1.' 1¢32) may bo Turope cannot have peace before
the Jewish question is settlsd If internaticnal Jewry again succceded in
crecipitating a world we the consequence would not be bolshevisation, and
through that the victory of the Jex ut the annihilation of the Jewish race
in Burope."
liberation of Europc has brought tc 1lizht how the remnants of
Furopean Jewry were o to deatl Fthe Nazl mass nurderers. But it ias
Ierhaps less knovm that right 1 > the last stage Nezis added insult to t
JI“JUI'\ inflicted on the Geiman Jews. Shorily af'ter the outbresk of war a lav
was pul blished putting all Jews under an oblization to wear o vellow star as o

nguishing mark affort i slaughtered in Maidanek and Auschwitz
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Cy153,
SECRET ; 30th Octobor 1945.

UNITED NATICNS /AR CRI.ES COM4ISSION.

Jar Crimes committed by Encmy Nationals performing Judicial Functions,

The following Memoranda have been received fraz Colonel Hodgson

(United States) and are cireulated to the Comnission for information.

RESTRICTED 6th April 1945,
MEMORANDUM FOR THE' DEPUTY CO MISSIONER, UNITED NATIONS 7AR CRIMES COMMISSION,

SUBJECT: ‘ar Crimes Committed by Enemy Nationals Performing Judicial
Functions,

l. There is inclosed horewith o merorandunm stating the
principles which, in my opinion, should be applied in disposing
of the questions raised in your memorandun of 25 Nevember 194,
These principles may be summarized briefly as follovs:

: 2o While premature annexation of occupied territory is
unquestionably a violation of intern: tional law, as is the

crcation of national tribunals of the occupant pursuant to such
usurpation of sovercignty, it is unsound and may be unsafe to con-
clude therefrom that every action token by a court alleged to be
illegally instituted entails ipso facto “he criminal liability

of all persons associated with the operation of such n courts The
circumstances confronting military authorities may Justily the
creation of new courts staffed y-ith nationals of the occupying
country., The precise boundarics betireen proper and improper action
in thé domain of judicial ndministration arc extremely difficult

to delincate. Vhether an alleged "usurpation" is axcessive, and
whether modificotions by an ocounant of the local criminal lew

~nd procedure step beyond the' limitations imposed by international
law, may not bec apparent., Mere technical violations of that law
should not be held, co ipso, to produce individual criminal r¢sponsi-
bility. The decisive consideration would secin to be whether the
trial of an accused by the partieular court deprived hin of the
orotection to which he was entitled undér the law of nations, i.c.,
vhether a given judicisl action flouted A specilic prohibition of

the Hague Regulations, or was in disrcgard of those fundamental
principles of human justice aceepted by civilized peoples.e Examples
of the latter would be: denizl to an cecused of the right to plead
not guilty, to introduce evidenes, or to prosent witnesses, appli-
ation of prineciples repugnant to the modern practice of eivilized
nations, such aos "punishment by nalogy", imposition of outrageously
excessive penaltics in rclation to the offinse conmitte d, and the
like, BSimilarly, the action of 2 civil or camaercisl court which
results in illegrl condemnation, seizur or destruction of a liti-
gant's property should not protect the judec mor cly becausce homag
has boen done ke lepged forme noall cnses- the substance of th

propricty und
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3+ The desired approach to be followed in dealing with this
category of "judicial crimes" is set forth in further detail in
the nccompanying memornndun,

MYRON C. CRAMER
Mojor General :
The Judge Advocate Gencral.,

RESTRICTED 5th April 1945.
LEMORANDUM FOR THE JUDGE ADVOCATE GENFRAL:

SUBJECT: Yar Crimes Committed by Enemy Nationals Perfonning Judicial
FPunctions.

l. By memorandum dated 28 November 1944 from the Deputy Commissioacr,
United Nations War Crinmcs Commission, the vicws of The Judge Advocate
General were requested as to whether certain factual situations, set
forth in detail in paragraph 2 hercof (infra) and which relate to the
aotivity of judiciol bodics inatituted by the enemy in occupied territory,
constitute war crimes. Accomnpanying this memorandum was an opinion pre-
pared by the Belgian Commissioner, General de Baer, in which these
and other cases which had come to the Commission's attention were examined
nnd conclusions expressed as to the amencbility of the officizls concerned
therein to punishment as war criminals,

2., These cases involve, gencrally, the estsblishment of criminal
courts and military tribunals stoffed with enemy nationals, which pronounce
and execute scntences, including the death penalty, ageinst nationals of
the cccupied arcass Onc category, sct forth in paragraph 2a of the basic
memorandum, is found in the purported annexation of Luxembourg and
Czechoslovak territory. The pronouncements of German Criminal Courts
instituted pursuant to this usurpaztion of sovercignty are, it is claimed,
illegel; and, in consequcnce, the judges rendering them are subject to
punishient as war criminals., /M second cotegory is prescntcd by the
establishment of civilian eriminal courts and military tribunals in other
areas under belligerent occupation, likewise staffed by enemy officicls,
for the triol of persons charged with violations either of local lows
or of proclamations of enemy military authorities (Paragraph 2b of the
basic memorandum). The third category (Paragraph 2¢) is similar to the
sccond, except that for violatio:n of nilitary proclamntions (as, for
exanple, the prohibition against male Czechs and Poles sppearing on the

certain hours), relatives of an accused vere also subject
to punishment, including the death penalty. Relatives in many cases
were tried scntence wma put to dooth The criminality of this Jjudicial

and administrative action is alleged to exist by virtue of (o) the
imposition of a collective penalty, and (1 he outrageously excessive
naturé of the punishment, Othoer grounds of complaint against these

tribunals are that they imposcd scentences in excess of the maximum
set by Czech law or by the proclanations themselves; that proceedings
were conducicd on principles in accordrace with Naszi doctrines of law
anc in derogation of fununmental rules of justice, as, for

Lting an soccused to rlesd no ilty, to introduce

-_IL";-.




3
3. Basically, the issucs in all of thesc chses are derived from

one principal inquiry, viz., whether legislative and judicial action of

2 belligerent, in viclation of the law governing occupation of cnemy
territory, constitutes o war crisic for vhich officials of the occupying
State may be brought to the bar of justice. Stated somewhat differently,
it must first be inquired vhether specific uses of the power in matters
of ponal legislntion and administration are proscribed by the laws of war,
If the answer to this is in thc affirmative, it is still nececssary to
asoertnin whether the act complained of amounts to & "war crime,"

4+ The principles governing a military occupant's powers in this
domain of judicinl and legislative action arc declared very generally in
the preamble to Hapue Convention IV of 1907 on the Laws and Customs of
Wwor on Lend and in Articles 43, 46, 50, and 23h of the regulations
annexed thercto (MM 27-251, Troaties Governing Lond Warfare,7 Jan 1944,
Ppe 15 ffe; PM 27-10, Rules of Land Warfarc, pars. 282, 299, and 343),
The prenmble declares that "in cases not included in regulations adopted
by them, the inhabitants and the belligerents remain under the protection
and the rule of the principles of the law of nations, as they result
from the usages established among civilized peoples, from the laws of
humanity, and the dictates of the public conscience" (Scott, The Hague
Conventions and Declarctions of 1899 ond 1907, pp. 101-102). “The other
provisions are as follows:

Art. 43. "The authority of the legitimate power having
in fact passed into the haonds of the occupant, the latter shall
teke all the measures in his power to restorc, and ensure, so
far as possible, public ord.r and safety (1'ordre et la vie
publics), while respecting, unless absolutely prevented (sauf
empéchencnt absolu), the laws in forec in the country."

Art, 46, "Fuaily honor and rights, the lives of persons,
and private property, as well as religious convictions and
practice, must e respeetud.

"Private property comnot be confiscated."

Art, 50. "No general penalty (peine collective), pecuniary
or othernvise, shall be inflicted upon the population on account
of the nets of individunls for which they can not be regarded as
jointly and severally (solidairement) responsible.”

Art, 23h, "(It is espeeially forbiddon) to declare sbolished,
suspended, or inadmissible in a court of law the rights and
actions of the nationals of the hostile party."

5« Article 43 does not signify that the occupying authority may
introduce any legislative changes which appecrs to be desirable or
c}cpu\lic;nt. From the proceedings of the ’Iiflr_.,'l.lt‘ Confercnce of 1899, as
well as of the earlier preparatory Conference ot Brussels in 1874, it
is clear that the phrase "unless absolutely prevented" wos meant to re-
quire genuine 'military nceessity, not mere expediency, Arbitrary changes
would be an unlavful usurpntion of sovereignty, whercas the sole justifi-
cation in all orsés is 2 necessity related to the military requirements
of the occupant. The original version of the provision in the Brussels
draft (Pare 2) had declared that the occupent might "according to the
requirements of the war and in the public interest, either maintain in
full force the laws existing there in time of pence, modify them in part,
or suspend them together" (Correspondence, respedting the Conference at
Brussels, Miscellanvous No, 1 (1874), Pel2)e A substitute text provosecd
by Baron Baude permitted o modification of the laws "if the occupant was
obliged to do so" (Corrcspondencc, Misccllancous Nos 1, 1875. pe228).




The German delegate wanted the propricty © * such netion by the occupant
Sl".‘:'tg!ﬂ in +Ll"<" g of "noeee .J..'| (i."‘J.‘.’ e ‘ ), £l r shar ed ..J}’ the
Belginn delegate The -l* 2linn delc nte "Count Lon "*) U._L‘:'L..l acceptance
of the principle that ecivil ~nd pennl laws, not having a politieal
character, remain in forcc in an occupicd territory. "Modification of

1.
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the legnl system, cxeeptionally adi itted, should be confined to laws of
~ politienl, administrative, and finoneial order” (Lmr* cite). Debate

in 2 simil '~1~ vein was continucd at the Hogue Confercnee in 1899. Article
2 of the text then under considuration vested the occupant with authority
Wto take oll messurcs in his power to restore and cnsure, o8 far as
po::‘."'iblc, '*ut-lic order and safcety." Article 3 added: myith this object
he shall mointain the laws which were in force in the country in time

of peace, and shall not modify, suspend them, or, rc };1"& them unless
nceessary." To the suggestion of tho Belgian delegnte (Bec rnaert)

that the provision "afforded only an apparcnt guara nty since the

invader will have the privilege of nodifying, extending, and superseding
the existing laws" as ho plenses, M Rolin (Siam) observed that

! the idea which predominstes in these articles is 1o sct

LR .o
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limits
ncoessitics of war" (Proccudines of 1 cnce of 1899, P

(515)

The middle pa i'i, between those two extremes is rofl od by adoption of the

which the victor .;1;'.,'. not execsed, execpt in case of the
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"The cxecoption 'unless absolutely prevented', however rigidly
formulated, nevertheless permits the occupant to take legislative
mersures which it deaas necessary for its militory or political
interests eeeses In the var of Secession, the victorious Northern
armics, penctrating into the revolted Stotes, inmediatcly promulgated
the lav of June 1, 1863 on the abolition of slavery" (Droit
*International Public Positif, Vole. II, p. 290. Underscoring

supplicds Compare Feilchenfeld, The Internntional Econcode Liow
of Belligerent Occupation, pe 89: M.seese New 1OWS seesses aust be
sufficicntly justified." The Russian military authorities during
their occupntion of Turkish territory in 1877, reorgnnized the
cdministration of Jjustice in a very fundanental manner, to adapt
it to the usunl level of Eurovean customs then prevailing.
Mis action, according to Professor Korovine, wos justificd
on the ground that the war had been woged precisely to free
the Bolkan area from the "archaic and intolerablce forms of
Turkish daminotion." Intermatiocnalrechtliche Abhandlungen,
Vol III, pe 134)

The principlce stated by D¢ Louter was recemtly given application in an
opinion by this office holding that the United States, upon occupying
Japan, could lawfully take such mensurcs of eduention and public enlight-
enment as might be necessary to eliminate fanntieal Japanese militarism,
as this is not only one of the cnds of the war, but would be necessary

in the interest of the occupant's sceurity. Similar grounds were invoked
to approve reforms in the administration of Japancse justice which would
provide greater protéction for the rights of 2n accused, (SPJGHW 1945/270,
2l February 1945), Furthermore, in nn earlier opinion it was held that
changes in Geman law designed to destroy the privileged status of members
of the Nazi party nnd the infurior position of the Jews cane within this
category. (SPJGW-1943/18261, 1 Jan. 1944).

" 7« Opperheim, vhose firm position on & .coccupant's obligations
has already been reproduced, nevertheless recognizes that, where
necessary, military courts nny be set up instend of the ordinary courts;
and even vhere the occupnnt cllows the ordinary courts to administer
Justice, he may "so far as it is nccessary for military purposes, or for
the maintenance of public order and snflety, temporarily alter the laws,
egpecially the Criminal Low, on the basis of which Justice is administered
as well a3 the laws regarding procedure" (Intermntionnd Law, 6th ed., Vol
II, pe 349). HWestlake appears to nccept the view stated at the Brussels
Corfererice by the drafting committee, that eivil and penal laws affecting
the relations of the inhabitonts with each other "should" nét be touched;
but the relation between the invaders and the population, so far as it
falls within the criminnl departuent "whether by the intrinsic nature of
the acts done or in consequence of the regulations made by the invader,"
may be referred to martial lave (Intcrnational Law, Vols II, pe 96,

Also Rolin, le Droit moderne de la Guerre, Vol, T, Ds 1;_36). The distinction
taken is supported by the British Manusl of lMilitary Law of 1929 (par. 364)
and by the United Stotes Rulcs of Land Yarfare (¥ 27-10), par. 288 of
which declares that the occupnnt

Teseses may create such new laws anl regulntions as wilitary

necessity demnnds. In th.s clags will be dincluded those laws

which come into being is o result of military rule; that is,

catablish new crimes -nd offenses incident to

e hieussnr he contrel of the country

Tl

roteation of the

Haolleck asserts that erimes vhich
provided for in the militory code
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by the ordinary courts, or they may be referred to special tribunals
administering martial lawv (International Law, 3rd ed,, Vols II, pe 439)e
Fauchille flatly states that the jurisdiction of the local courts must

not be -destroyed; that retention of the crininal laws of the invased
stote is more necessary than other lawsy and that the inhaBitsnts are

not subjected to the eriminal laws of the invading State, cxcept as
concerns crimes ~nd delicts agninst the' occupying army, its soldicrs

and officers. (Droit Intermational Public, Vol 1T, 1Ds 227, 258

Accord: Jacomet, Les Lois dc 1a Guerrc Continentale, Art., 174 who,
hm.-'ev%-r, adpits ~n exception for cascs involving injury to the sccurity

of the Army). Even the Kricesbrauch im Landkricge of the German Gencral
Staff' recognizes thal the promulgation of new laws or the abolition or
modification of existing laws is Justified only when impermtively demanded
by the requirements of war, Since civil and criminal Jurisdiction continues
in force-- adds the Kriegsbrouch-- extraordinary justice (martial law and
courts=martisl) is to take placc "only where behoviour of the inhabitants
makes it nceessary"; and any sentence of thesc courts must bé based "upon
the fundumental laws of Justice ~fter they have first impartially exomined,
howvever swmarily, the facts ard have nllowed the nccused n free defence"
("Pundamentalpesetzen der CGercehtigkeit beruhendes Urteil zu sprechen
nabhden sic vorher den Tatbestand, wenn nuch nur sumarisch, S0 doch
unpertelisch gepruft und dem Angeklesten cinc freie Vorteidigung pestattet
habern." Kricgsgeschichtliche Binzelschriften, 1902, D. 65)

8. Por Rolin, unless the occupied territory is of an inferior
civilization, there can never be mny "absolute necessity" to modify
cither its civil judicinl orgnnization, or its penal laws, except where
harsher measures are requircd for the vrotection of its troops (_QE. cit.,
Pe 437, He consequently condemns the institution by Germany in Belgium .
during the lnst war, of special courts to adjudicstc the danage claims
of German subjects). According to this view, judges of the loerl eriminal
courts must be ‘retained in their functions; arbitrary removal of civil
causes to spacial courts instituted by the occupant would violate
internationnl law (op. Citey, pe 441)s Hollund says merely "it moy be
neceasary to vary the criminal see.ee lowe." Laws of War on Land, pe 53).
Americon practice is to rely upon the existing tribunals, so far as
possible, to administer the ordinary civil cnd criminnl laws (Sce par. 6
of the Instructions for the Government of Aruies of the United States in
the Field, G.0, No, 100, 24 April 1863; President MeKinley's Letter E_f—'
Instructions to Gensrcl Shafter, 18 July 1898, 7 Moore, Digest of International
Lowt, D.262; Magoon, The Law of Civil Goverrment under Military Occupation,
Pe 198; KXetchum v. Buckley, 99 U.S, 1883 nnd for the present rule, M
27-10, Rules of Lond Warfare, por, 285). But, says Hyde:

"It must not be inferred that the occupant is deterred by any
rule of intermational lowr from pursuing a different course if the
conduct of the inhabitnnts, or ony other consideration, should render

4

such o step indispensablc to the acintenance of law and ordere In
such a cnse he may replace or expel native officials in part or
altogether, or he may substitute new courts of his own consitiution
for the existing onus, or create such new anl supplementary tribunals
as may be necessary." (Internationnl Law, 2nd cd., 8 690, and comparc
" Korovine's extreme view in Internctiomnlrechtliche Abhandlungen, Vol.
I1I, pe 134k. Magoon deelarcs thnt "/hen o military coverrment continues
as an dnstrument of warfare, uscd to promote the objeets of the invasion
by wenkering tho cnemy or strengthening the i Ty its powers ore
racticolly boundless." Hej g on the Loaw of Civil Government under
) ' 1902, D, 15. New Orleans ve. Stcamship Co., 20 wWall;
i * exist in the laws
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Stintus amy or Marine officcers ns Judres (F_E:::ith, Military Governmment,
520, p1e 66=72; Goneral Funston's Report on Militiry Government, 30 June
191L, pre 2 £fe 4nd sce U.S, For, Hley, 1904, ppe LOL fT., 60O £f,
President Lincoln's Fxceutive Order of 20 Oct,. 1862, establishing the
Provisionsl Court in Louisiana, recited that "the oivil institutions of
the State, including the Judicinry and judieisl autharitics of the, Union"
having besn svept away, "it has become NCCCUBBAYY eeeses that there shall
be some judicisl tribunsl existing there capable of administering justice."
dee Burke v Miltenborzer, 19 Walle, 1873, pa 519). Lord Roberts found it
necessary to establish courts in the Transvasl in 1900, The difficulties
encountered by the Gormans in 1870 871 produced a like problers then
sane of' the French courts suspended their functions on the suspicion that
German militory authorities wished to interfure with the Preedom of the
courts and the administration of Justico, Gernan Judges were apnointed in
their place (Fnuchillb, Droit Intcrnational Public, Vol II, pp, 232-3;
Oa2lvo, Droit Intcrnntional Public, Vol, L, 82180 ¥f.; Spaight, Op. _cit.,
PPe 358-359), Still anotheor exple is furnished by the failure of .
Judicicl organisation in Thessaly, during the Turco-Greek war of 1897
(Fauchille, doc, cit.). '

13, “hen specinl courts are insti tuted, the procedure nnd law applied
Just confom to the standards of Justice envisaged in (a) those provisions
eénjoining respeet for inhabitants! lives, as well as in (b) the preamble
which states that they remain under the protection nnd the rule of the
erinciples of the law of nations, as they result fram the usages esteblishad
aiong eivilized peoples, from the laws of hwitnity, andl the dictates of the
Z2ublic conscicnec" (Supro. nar, L.

1. CGeminn practice in the laat wor flouted these precepts in o
number of ways which appear to have contr vened oven the Germuan vor Manual
itgelr (cf., 8Upra, par. 7), and vhich were condemned by writers on inter-
national law, In Belgiun - ncy labqr code wes introduced, alons with new
lows on health, slevzhtering of andnals, gducation,’ crop harvesting, and
hundreds of other uattors which, accordin. to Garner, had little or no
connection with the maintenancs of the publie order or the protoeetion and
security of- the-arhed forces (International Law and the dorld war, Vo1 L,
Ps 88. For other exau] 5, ace jﬂc-tun,;lntcrunticnml Lav, 7th ed., Vol, II,
PDe 2L2-3 penaliics were provided for violation of those laws, and
the newly eastablishec ry courts wore given jurisdiction of offenses
irinst them almost without exception, A8 a2 result most of the ordinary
Jurisdiction previousls excreised by the Belsinn Cowrts wrs vested in the

tribunnls Belpion Courts were even deprived of suite

occupant!s rmilitary
vetween landlord and temant, srecial civil courts bein sct up to handle such
oas n of sovareignty wos held . the Belgian Cour de
Cassation to be a violrtion of article L3 of tne Hague Repgulations of 1907

(Decision in International Low Notes, Sept 191€ However, the Court
Imitted that the ordinance in question was nevertheless binding upon all

st

Jurisdicti ol the oceupying power. Bee also L
de Droit Lonal, pre 1809 ff., and De Visscher in 45
loke, Internationsl Law, Vol 2,
Vols II, ps 89) »rner likewlse repnrds the
ecial courts ai he withdrawal of o large part

%]

 their erlinary jurie ion Trom the Belgian tibunals a8 an infraction
Article L3 (ﬂ:. cit 95 32-8l: Fhuechille,. oby.oid 8 1166 Merignhac,
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But the jurisciction of these military tribunals was not limitced to such
coses being extended to all cases arising under the various ordinances,
decrecs and police repulations issued Ly the Governor-General in the field
of ordinary criminal Jjustices The cntire judicinl structurc was ceven more
asticolly altered .“.ft'e r the famous court "strike" of 1918. During the
courge of proccedings against certain Germin sympathizers before the Brusscls
Court of Jppenls, Gerunan authoritics intoervened, arrested the proceedings
and deported several members of the court teo Germany for confincment in
prisons The remainins members were prohibited from éxereising their
functions on the' prounll that they had assceinted themselves in o "political
maniflestation." .s o conscquencu, the Court of Cnss ation adopted a resolution
that the German interference with judicinl administration was contrary to
the law of nations, and suspended its sittings. Sindlar action wns token
by other courts until eventually almost the entire meoristrature had censed
to function. Governor-General Falkenhauscn there upon issucd two decrees
providing that criminsl justice should be administered by new, Imperial
German tribunals; that the laniunge uscid should be Germnng that while Y
Bel;ian substantive low showld apply, the pencltiés preseribed were to be
those of the German Imperinl Criminnl Codej and that the procedure should
alsoe be that of the German codc, Similar courts were created for civil
cascs (Cf. Garner, op. cites, pre 88 ff,; Junderlich, Der Beleische Justiz-
strelk, 1930, passim; Oppenheim, Intcrnntional Law, Vol. II, 6th cd,, pe 350
notc; Mérignhac, Le Droit des Gens ct 1a Guerre de 1914, Vél, I, ppe 361 £f,.;
Wheaton, Internntional Law, 7th ed., Vol, II, pe 245).

15, Trials before the military tribunnls Wwere 'sceret, counsel not
being permitted to scd the accused before arraizmment, and there was no
richt of appeal, The procedurc folloved in the cause cflibre of Nurse
Edith Cavell was typicnls There the accused, who was charped with having
assisted allied soldicrs to cseape, was denied : N J.n.fux'. .tion concerning:
the charges against hier before she was arvraisned at the bor; she was not
cven permitted to sce her attorney until brouszht into 'I;Iu: court=rooin; and,

the proceedings were sveret, it is impossible to determine vhether the
trinl was "foir" or not. (Sec Garner, op. cite, 1pPe 97 £f+; Oppenheim,
International Law, 6th cd, Vol. II, 457, note; and for diplomatic corrr. spon=
dence conccrring action of the Amerienn Lepation in Belpium on Miss Cavell's
behalf, U.S, Fors Rel., The Lansing I‘.'-. Cr8, l}lh.-—l9"’0 Vol, 1, vpe 48=67),
Garner obhserves that "to on Admerican or English lawycr, this procedure sounds
like a mockery of justicc" (op. cit. Vu.!.. II, pa 100; and sec Merignhac,, .
OPe Cite, Die 387=388, who deseribes the institution of special tribunnls
18 o Kind of "judieinl terrorism" under which the jenrl rprovisions werc
unknovm, ~nd the decisicons arbitrory 'nd unreloted to military scourity);
but before condemning it as n violotion of international 1w, one must
gar in mind that the rrelin 'iJ""-r?.‘ rocecdin & in that ecnse would seem less
offensive to a continentnl } wequate opportunity
to prepare a deflense 18 o r_-,-.'-- wzed nround of. posce=time, State te State
responsibility founded upon n "deninl of justice" (Cf. Frecman, International
Responsibility of States for Deninl of Justice, ppe 277 ff.); but conducting
proceedings before o military tribunal = eratly would hardly seumm to warrant
complaint in war time, ol thou f the poace-time rule is otherwisc (Ibid.,
Pe 304)s Hore objectionoble would suem to hove been the cxecution of Miss
Cavell within a few hours after the triel, to forestall nn appeal,

16, The validity of Germasn Judicial netion in cccuried territorics
wig tested in several cases arising er the war n Moy 1912, the Frencl
Court of Douni held that the action of N ilitary gov
Moaubeupe in Novenbier 1914 in ereptinge trivunal charecd with o pplying Fre
w in civil and correetionnl nntters wr nry f i % o
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the Gominn Reichsgericht in 1920, thros intervsting light on the attitude

of other national courts (viz., the Gemman high court itself) on the scope
of the provision, - In t n\.t gase oan neccused vas sentenced on 3 March 1919

by o British Court=iartinl in the Rhinelarnd to two years imprisomment for
possussing o loaded revelver, and threatenin: norsons. A German court
likewise prosccuted him in the same year for amed rotbery. A plec of
double jeopnrdy was dismissed on the ground that the crime had been of

mdxed nature, ¥iolating Loth the security of the occupant, nnd the local
criminal law, The sipnificant portion of the opinion, hu..ﬂ ver, is that

n which the court ..1 ted that nltheugh an cccupant was bound "except for
compelling reascns", to leave intact local cau.‘r‘tf;, it might set up its
am-courts for the prostcution of criminal ncts against the occ'u‘"\«';mL; power,
against the persons and property of the occug _Vil.\_ authorities and of the
army of Oecupation, or, g enerally, against the regulations issued for the
security of the occupation (umq-:l .J:Lust, 1919-1922, Cnse No.335; lackworth,
Dipegt,Vole VI, ppe 397-398. OSce ~lso Frnenkel, Military Occupation.and

the Rule of Law, 194i., PP 165<166, Compnre the position of the Supreme
administrative Court of Czechoslovokin in an opinion of 29 December 1928 in
which it observed that although "applieation of the laws of the occurying
otate do nobteessse extoend 'un'c,r.'.";ta.c 1113 to the oceupied territory", the
occcupant to maintain and safepguard his nrryy, or for” crosecuting the war,
could cﬂr-n-i his owm nationnl law to the aren occupied. Annual Dipest,
1927-1928, Case No. 378; Hackworth, oue cit., e 400. Accord: Occupation

of Cavalla ease (1930), jAnnual Dicest 1929~1930, Case 292, In Republic

ve Oficynski, the Polish Supreéme Court construed Article 43 as prohibiting
the occupant fram trying by his owm courts and within his own territory,
erimes camitted in occupied territc anpnunl Dipest, 1919-22, Case No.
338.,) In contrast with the view of cleian Courts, n decision rendered
by the Lithuani-n f%u;..r.;'"-.r;- Zot 1eld that a judment by a court instituted
by the Polish mdilitary nuthority was not invalid because the jud"'m had

been 2ppointed by the pying authority (wntanas ond Jadviga Cugbiai v
Bernatavieind, 6 June 1929, Annual Digest 1929-193@, Case 29,). This

1Oli.~1n 7‘.3. ;: ars. to be o I"_:Lr appliention of the gepernl vrineinle that the
soeurant o SeT up his owvn courts vhen military wecessi v or the maintensnce
of'' public order nd safcty so warrent,

Je DBritish proctice during the last wor is illustrated by the

action taken while Palest in.- vas under oceupations There "martisl law®
(military government ) :lorced by (dlitary courts, while the ecivil
1]

courts dealt with other offenscs coording to Ottoman lawe Prior to
the occupation, the Turks carried nwey nearly nll the judpes of the
Courts and the Court rccords. The British suthorities thorefore used this
occasicn to reconatruet the Judieisl systern on on incroved basis. Loenl
courts were left in the hands of judges of the country, subject to British
inspection, horeas Ottaasn low preseril v Pive-nan court in criminal
cnses, the ‘H‘i"'i*;'ri established n three-risn court. The substance of

law wasy, according to Bentwich, "amended only in a very slight mensure,”
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Provest Court
the subs

port in all casese. (Hunt Report, ps. 92), In spril, 1919,
! this poliey was adopted by Marshal Poch, who granted to
each convicted person the right of infomial appeal to the highést cormander
of the army conccrned (Fraenkel, Military Ococupation and the Rule of Law,

Pe22)s

Y

2l. No special tribunals werc crented for civil ecases durins the
pericd of the armistice, /s the German courts had no jurisdiction over
nembers of the ocecupying forces, the latter could not be sued there at
a1l (Niboyet in Revue de dreit intermational privé et de droit pénal
international, vole 16, 1920, p. 51). But it was found necessary to
deny Jurisdicticn to the loeal criminnl courts in sevorsl instances.

Thus, when treason proceedings were instituted against one Hedwis, who
hnd béen distributing Rhenish independence propagnnda in Coblenz, Afmerican
authoritics intervenedy prohibited the courts fram trying cases under
German ~xid Prussian treason laws, and procecded ngninst the accused before
the Provost Courts for violation of imeriean regulations (i-iunt Report,

Pe 289). The right of loenl officials to extradite persons for the purpose
of trial by courts outside the cecupied area in treason coses was-:likewise
denied (Ibids, pe 289). ‘It will be reealled that during the German occupas-
tion, Belgian courts had attempted to pnintain their.rights to prosecute for
high treason Belgion participants in the Germonesponsered Flemish autonony
movement, and that German® Qecupation off'icials had prohibited the loeal
courts from exercising judieial funecti y » precipitoting the
famous. "strike" of the Judpes (par..lh Arerican authorities are
hardly in a-positicn to condemn German officials for scomething which we
ocurselves found neécessary to do in an identisal situations A recent writer
ed the view thnt

‘l"' 3 € 1’:‘. I

LiC

'oceupation authorites enforeing a state of martisl law are

entitled to restrict the ion of the occupied country's
courts in high treason caseses High trenson proceedings represent,

in legel form, politicnl measurcs token by a povermment against

those whom it considers encnies of the staotee sesea.ln occupying
power, cnforcing o regime of 1avy cannot allow its friends to
' T3 of' the ocour ied terri LC‘I"‘.’."
under amcriean jurisdiction

ecopnize treason agzinst an eneny nation

[

3 0 or ve" Hunt Report, 1.
The position token is liev C sound.,
22+ . while Marshal ¥Toch's structions provided that no penalt:
. : : g e 3 ; {1 : £
should be inflicted except by ordinary court procedure (De Jaer, L'armde

CCou

Aticn et son droit de juridiction, Liégy, 1928, p. 72), this

s not construed ns _depriving military cormanders of the richt to i
dministrative punishments for "reprot 3ible" conduct,: such ns expulsior
from the cccupied territory. cf shopsy or the levyins
colleetive fine urveon nunieirnlities NMone of these ects was reviewnb
(Fraenkel, op. cit oy Pe 24)e The genernl polity of the Allied Forces on
collective fines is indiented in n special instruetion of Marshnl Foch of
weh 1919, suspesting to conmanding generals that imposition of such
Pinag be restricted to serious ecnscs in which citizens of the munieipality
in au ion hhid either thizi L1 rmaty 1
stil s A i ne,; onl ne i e f 1lecti
17 s D . = | 7 1 r | | 11 1Y Ll 1r OC 1C0
3 L 1 it te
i - 4 ' | ' ! i their heu
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neh linison
rplicd to the
300 f'rones levied
replied that suoh

trouble wos expericnced
officer whose suitecnse was atol
Civil Affairs Department to have
on the tovm to cover his loss, the
levy would be improper. (Snith,

)

25+ German g:_-.ctlu wring” the present war is so familis
require liiz‘l.l«:: -.':Jci nded deseriptions Paragraph two of the presc nt
emorandun suggests scme of its typieanl featurcs, among change
introduced intc cecupicd areas cither direetly or throu h i ke
covermments were:s Modifiention of the Duteh law on citizenshipjinvalidation
of that provision of the Polish Criminal Code wherehy o judge could defer
execution of penalties or exercise me 1nges in the family law of
Luxembourg, especinlly ns to illegitimote echildren; substitution of the
r‘onuunt of‘ the Reich Cammissioner to lare of Duteh girls f'or the
parental approval required by the Netherlands Civil Code (C‘i. Lemlkin,
AXis nult, in Occunied Bur 02, Do 26=27). But the most startling innovation
of nll was tnc principle of "punishment by analopy" vhich was applied when
German Criminal Laws was introduce into the incorporated areas; and in the
non=incorporated asrcas German law was applied by German Courts when they
were tryihg inhabitants of the occupied countries., Under this principle
an individur) may be punished for an act he coull not know was 2 crime 2t
the time it was camitte 1, if that act secned merely annlogous to any other
act which wos punishable E';\,-' lasre In determiniag this, the judpe is directed
anply "sound popul esunde VBlksemnpfinden. The original
remmian aet wns doted 28 0s I,Jublishf-l in the Reichsgesetzblatt,
Teil 1, pe 844, irte I, FPreuss, in Journal of the ameriocnn
Institute _J_g Criminal Loy nd 1180 in 29 Aededsls, 1935,
Te 217)e Guarantees pr wording in a statute are destroyed;
the pgates are throm o off judicinl cny r"icy- il arbitrariness.
Adoption of two decrecs f‘(‘r"'ir_’; n: this princivle in Danzirp was held by the
anent Court of Internntional Justice to Le¢ inconsistent writh the Danzig
constitution (u:,—“;:, of Li'm, Danzic Deerces, Series A/ De 51; Hudson,
Jorld Court Revorts, Vol, 111, P ?.1'-’1). ariters ermany consider
that such a statute, if ~yplied to nliens, would violate internntional Iowr

8 »

(See Freemnn; International Eesponsibility of States for Deninl of Justice,

G

PPe 551-2; Lemkin, op. cit., ps 28 note), There is no ntsocver
that it rlso vieclntes the internmationnl law poverning the treatment of

individuals in cccupied arens., 4s Lemkin has pointedly observed:

"If the occupant cor side did not
dve sufficient 7 rotect ion to he gould
Lavfully introduce only the iminnl
ninin t the »rotectior e curtninly
o introduce toto relatin
tor 12l 1lity aid
On T S| shoul
it it n ¥
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L Caode, ¢ru : i I annlog
) I i _E,-T- l TR
""he introcdue ) ; L int tn counlcd wmtri
eannot Justifi y the oeccupart on ti ound of milat
necesaityes THe PUrpoat..visedias esneet0 assindlate th
E08 A8 300N 48 possil Ath the Grester Gerssan LCllvasssne
his ol:viously politicel wbjeetive and h o rmedlistic
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i eeution
such laws W 10 violate Artiecle 46,
thercby; ti are on the contracy profane
not truly 1
e Simdlaor drastic modifications were effected by t Germans
Judicial ormmnnization. The ridhts of an seccused were prejudiced
the absence *of preliminary invesiizntion in some cases; by denial
i of speeinl courts, even from sentences of
notice upon a defendant in as :-;hn:n't a
s beflore trial; by ‘,:tclu.-si\.sr'-. of menbers of
counsel unless specinlly _M‘ ditted by the --'..11.;'.L'-r‘itl‘?;'.;
reformrtion of n orim 1 Judgment (:l:_i.:' SPJC. 1945 z")E‘L‘J,
"Criminal Justice in Germany", 43 ..J.(*h.l. mn Lo
and by the vesting of Jjudicial funetions in
ary commanc lers in District Governors 1 in 8.8. Officers who
nflict penclties without judieial pi lure, Specinl cowrts tried
‘1011:' of the law regquiring the wearing of Jewish insignia ond of
the r‘u“tu'wir'r-s concerning the use of the Geyman silute. To the
that o defendunt in 1 ]
the safepunrds
civilized JLL;_:t'ir:\ 3
the loecal judici
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uilty c¢ a] z viewe 1 violation of
r'u.v'l.J.l"!;i.-_-n 3 (sege supre, pare ! In the tribunals

1 ...,u,"l] a5l

eontrory to

partinl law Jjustice,
1. 0

<
e




P Ty e

of ianny Serbion lavs ~nd substitution of austrinn las: therefor in pencl
nmatters, in proccdurc, in judieinl organization (Carnegic Pamphlct Noe 32,
loc. cit. )o whether cvery "usurpntion off'sovercipnty® is somcthing which
‘should be classed 20 ipso is o -"wor eriue", cntailing the criminnl linbility
of ln(h.Vl.Lu 1s vho heve participated thercin, is not freo fraa doubt,
Sufficient evidence of internationnl sractice has becn adduced in the
preceding porasraphs to denonstrate that there are brond tvwilipht zones
betirecn ..h ‘t is prohibitcd ~nd vhat is not, nnd that the nuthprities arc
Tar fran uniflormy in their apprecintion of this problem,

26, The third category of nllercd julicial crimes listed in the basic
coumunication from the Deputy Coamissicner, United Notions .ar Crimes
Commission, involves the pupishment of relatives of an accused vhere
"ourfei" repulations were violated (see naragroph ?, supra)s This charge
is partly based upon the imposition of a "eollective penalty". In that
comcetion it mny be observed that theCormission on Responsibilities
included in its swmnry of var offunses, the "imposition of collective
penalties" (Carnceie Endovmcnt 1 mphlet 32, Iten 17, pe 44), specifying -
that Germarn military ~uthoritices "held f' wmilics responsible for the escape
of Belginns linble to military serviecc" (Loce cit. For o detniled survey
of the Geruon theory and practice on collective pennltics for wrongs
comitted by iniividu';.la, sve Garner, Internntionnl Law and the .orld .or,
Vole. II, Che XXVI; Merignhac, ope cit., Vol I, 595, nnd cfe Fauchille,
Ol 2}:_., Vol, £, De 293)e However, it is questionable whetheyp this is a
rensonoble construction of article 50 of the Repulations, viz., whether
this type of pennlty is contempleated by article 50 at all, That article
deeleres that "no pencral penalty (peine edllective), pecuniary oy other-:
wwige, shall be inflicted upon the population on account of ncts for which
they ean not be regarded ns jointly nnd severally rosponsible" (ubi supro,
pare 4)e It may De conceded that while urticle 50 is located among the
provisions relntive to levics in money or kind nand the treatment of enemy
property, it was not intcnded to cxclude runishments other than pecuninry,
but on the controry, cubraces every type of colleetive penaltye Neverthe-
less, the basic purpose was to prohibit o belligercnt fram fastening upon
an entire community responsibility for aets which were purely 1ndlv1du-'1.l,
and for which, thercfore, the whole population should not be mnade to suffer.
This is clenr fram the Prucdu.li:-;\ s of the Harue Conference (Procecdings of
th, Conference of 1899, pe. 65; and sce nlso Spaight, war Richts on Land,

L,08; estlnkc, Tntorn: 1101*“.1 Low, Vol II, pe 106; PFeilchenfeld,
Internationnl Economic Law of Bellifcrent Ucm{' ation, ppe 47-48; Rolin,

Lb C I‘O:I.‘L noderne de la ut,rr‘\.,, Vol. De 4WBL £f, Neither the question of
re s~ls nor that of host~ ed by this articles.

Proceedings, loce. olts;
Hyde, Idtermtionnd Ln., 2nd ed 8 6923 F.. 27-10, Rules of Land Jinrfnre,
pare 334 recopnizin: thot Articlce 50 docs not prohibit "reprisnls by the
cccunant for wviol:s tions of the laws of war or brench of the occupnnt's
proclrmations or rerul- tions by cnemy individurls not belonging to the armed
forcos." Sec nlso  henton, Internaiional Lovi, 7th eds, Vole II, ne 261)s
Lrticle 50 was concerncd with zencrsl penaltics in the soc;l.“l TOUD SCNSC

™

not in the narrow scense of 'ur.i"'hi:n L« Tor o crime committed by Be This
latter type of viearious pennd responsibility, ns noted 'J.;G‘h, (u:x: sunra,
prre 10), was decmed unobjoctionable Ly Soaicht and Hall in comacnting

upon the Gorman proctice 870-1871) of finding relatives 50 francs o doy
for crneh dony an individucnl subject y congcrintion wng ~bscnt from his
place of residoncce Even 3 : L j o/ reason
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Tauchille, Droit International Public, Vole Il ppe S!'{', 2523 .n;--:,tl"kc,
Interpational Law, Vol. 11, . 96; Rclin, Le Droit Moderne J. 1o Guerre
Vol I, p. 436; FM 27-10, Rulcs of Land '..“rf..rx., pore 208; Oppenheim,
Ope cite, Do 349) a3 is the risht to punish for breach oi the occupant's
proclametions or reculations (Hyde, International Law, 2nd cd., 8 8 690,
692)s On the 'other hand, there may be enses in which the establishment
of new courts or vesting of jurisdiction in cnemy appointces is clearly
unrelate” to military necessity. But the lindtotions imposed Ly inter-
nation®l law upon a belliserent's cconduet arc not sharply defined, It
may not ou easy to \lwx,r...ln., objectively whether an alleged "usurpation"
wAs an excessive excreisc of power, Similor obscrvntions apply with
cspect to modifications of the loeal eriminal low and procedurc.

30, It is believed, therefore, thot ‘L'ilt action of =~ court itself,

rather than any alleged illepgality in its inception, should furnish

the test of judicisl criminnlity. The decisive consideration would

scem to be vhether trinl of an nccused by such o court deprived him

of the protection to which he is entitled under internationmal law, viz.,
whether judicial action produced either = violation of some speeific
prohibition in the repulations, or was in disregard of those fundanental
principles of human justice recormised by civilized peoples and which

wre incorporated in the preamble of Hague Convention IV of 1907 (Scott,
The lnrue Conventions and Deelarntions of 1899 and 1907, Pp. 101--102)
Thus, for cxr-.rn.\lc-, deninl to on accused of the ri ht to plead not uilty,
to introduce evidence or to present witnesses, application of principles
of law condemned by the practice of civilized nations such as punishment
by annlogy (Cf. The Cuse of the Danziyg Decrees, Publications of the
PoCol.J., Series i/B, Nos, 65, pe 51; 1‘111“0*1, .forld Court Reports, Vol. III,
Pe 513, and generally, Preuss in 29 wedoIoLey 1935, Do 217); imposition

of nn outrag .L.ou.;.}. excessive pennlty in relation to the offense alleged;
imposition of harsh penalties upon r-.l wives of a person charged with
acts in which their participation is not cstoblished; and such outrageous
nction as execution of the relatives oi‘ nc who is accused of violating
curfew reg ul'\tions, All arc properly 3ol A8 war crimes subjecting
every Jjudicial or administratiw x:ai'"i“:.u:-l wssociated with the proceedings,
the judgaent, or execution of the sentence, to punishment as a war criminal,
The action of judicinl authoritics in this respect is on no different plomc
from thet of military or excoutive '.uii‘:*;‘:‘i tics, Nor should any greater
weight be given to the pleas of "act of State" nnd sunerior orders than

is given in other situations (Cfe. ™ 27-10, Rules of Land Warfarc, pors 343,
G-1, 15 November 1944) s Annlorous principles should govern the problems
raiscd by illepnlly constituted civil and commereinal courts, whose action
results in illegal condemnations, scizure or-destruction of o litigant's
property. In all eases, the deceptive clonk of o formalistic let ality
be pierccd to determine whether substontive rights have been viol vbed

ey
3le Some of the items reforred to in parngraph 2¢ of the basie
communication require nn espeeinl caveit. TLilCl 1 murder of the
relatives of an accuscd should be charsed under articles 43 and 46
of the Repulations amexed to Hague Convention IV of 1907, as well
s under the preanble thercof, not, as indiczted in the basic corm-
munication, under Article 50. The pencral penalty (peine collective)
there contemploted i8 not believed applienble to this typc of situantion
(Proceedings of the Horue Confercnee of 1899, P 653 Spaight, VWar
Rirhts on Land, pe 408; wWestl: lﬁ, International Law, Vole 11, e 106).
Furthcmmore, to nllope, as o basis for judicial erimintlity, thot o
court imposed scntences in excess of the mexdimum provided by o giver
loenl 1aw (Paraceaph 20 of th siec camunication) may be too fragile

The nmere fact that 1 nltics contnined in the local

foundation,
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Lrendient to C,154
3 Nove.ber, 1945

UNITED NATIONS W.R CRIIES COniuISSIQON

Noes, Addresses and Telephone Numbers of War Crines
Liaison Officers attached to War Criaaes Branch,
United States Forces, European Theatre.

The APO number of the War Criues Branch, U.S, Ary,
having been changed, the address of Liaison officers

should in each case read:

Var Criies Branch

2
AP0 633, U.S5. Ay




SECRE" C.154
51 October 1945

UNITED NATIONS W.R CRL.ES COQiLISSION

Naies, iddresses and Telephone Numbers of War Crimes
Lizison Officers attached to Wer Criwes Branch,
United States Forces, Europesn Theatre,

Nesie hidress Tclephone

2 jor Adrien Genicot War Crimes Branch Wiesbaden 7251
APO 9457, U.S. iAmy Extension 159
633
Colonel B. Ecer War Criues Branch Wiesbaden 7251
(absent) , U.8, army Extension 119

Fronce Colonel Pierre Orzat jer Criue anch Wiesbaden 7251
] J ATLY Extension 118

Luxczbourg swajor Leon Hames W=r Crimes Branch Wiesbaden 7251
APO 5T, U.S. iny Fxtension -

Poland lajor W, Szuldrzynski  War Criies Branch Wiesbaden 7251
sPO P57, U.S., Ay Extension 120
633
Yugoslavia Lieutenzant Colonel Woar Crimes Branch Wiesbaden 7251
andrija Pejovic APO 487, U.S5, Arny Extension -
633,

(The United Kingdom h:s no war criues lisison detachment at the
Wer Criases Branch, but it is expected that one will be established in the
near future)




UNITED NATIONS W.R CRLES CO.iISSION

C.154

Naies, rddresses and Telephone Numbers of War Crimes
Liaison Officers attached to War Criaes Branch,

United States Forces, European Theatre.

Negie Address

Nation

War Crimes Branch

APO 757, U.S, Army
{23

War Criies Branch

APO 75977U.8, aArmy
€532

War Crines Branch

AFO gf;-?‘. U.S. Aruy
*3

Belgiun ajor Adrien Genicot

Colonel B, Ecer
(2bsent)

Czechoslovakia

France Colonel Pierre Orsat

Wor Crimes Bronch
APO 257, U.S. Ary
33

Wer Criiies Branch

4PO_157, U.S. Army
€453

War Crines Branch

APO_257, U.S. Army
(53

Luxerbourg siajor Leon Haimes

Poland

vejor W. Szuldrzynski

Lieutenant Colonel
sndrija Pejovie

Yugoslavia

3L October 1945

Telephone

Wiesbaden
Extension

Wiesbaden
Extension

Wiesbaden
Extension

Wiesbaden
Fxtension

Wiesbaden
Extension

WWiesbaden
Extension

(The United Kingdom hss no war eriues lizison detachrent at the

Woxr COrimes Branch, but it is expected
near future)

that one will be established in the

7251
159

7251
119

7251
118

7251
7251
120

7251
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repregentative declarced in the mecting of Corsxittee ITT held on 9th
October 1945 (Minutes Mo,9 45) that Corriittee III should not dcal with

the aspect of the casc based on the consideration whother or not
Czcchoslovakia s at war at the bepinning of March 1 2539, but that
Cormittee IIT should confine itsclf to the question vhother erimes against
huaanity carmiitted acainst allied sub jects or on allied territory should
be dealt with in the same way as violations of the laws or custons of war,

Corrmittee IIT ogreed to this pronosal and therefore confined its
deliberations to the question nentioned sub (b), it being generally
unﬂuﬁgurod that this discussicn and the coneclusion the Comittec reached

‘U
on cucstion (1) s without prejudicc to the attitude of the respective
rovernnents and their representatives concerning

IIT5 Cuestion (b) is primarily 2 question of the jurisdiction of the
United Nations Var Crirmcs Coryiission, The Cormission was constituted at
d ond Dominions representutives held in London on the

the meeting of Allie
4 Ootob 5
1tion

or

These tcrms of reference, and particularly the expression "uar erimes"
therein should, in the \«‘.‘l-‘.'.‘ I"*‘* mdttec III, be interpreted in the
the present statc of International Laow, ,urticul:rly as expounded
Poyrcr Agreenent dated 8tb fdupust 1945,

1 8 Cormissiocn has ._lf‘ { "i}', in its D;’.‘(‘..C.lfl-'-l-,
aprecerent and the Charter "are documents <shich
principles which have becn long and fully

discuss have been ambodied in recomiendations made
by it or obtained t ass nuiber of its nerber Governments',
The Corridssion has thus arphasised that the Charter "embodies" "important

rne LT Tho
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C.156 (=)
24th November 1945,

UNITED MNATIONS W.AR CRIMES COMMISSION

Ul o

Carmiitted on Czechoslovok Territory at tbe beginning
T March 1939,
(Czechoslovak Casc No,26.)

Formulation of lir. Terje Wold's opinicn.

The following is the t I
Wold, as to the classification of the crime committed by Scpp Dietz
elaborating in more dctail the reference contained in paragraph VIII,
sub=-paragraph 2 of the majority rcport Doe, C,156.

ext of the minority opinion of Mr., Terje

minority, Mr,Wold, holds the opinion that the acte of which
Sepp Dictz is accuged pursued a distinet aim, nauely to create
an "incident" or "incidents" inside Czechoslovakian territory
in preparation of a war of aggression, He holds that Sepp
Dietz, vhen in March 1939 hc¢ crossed the Czech frontier,

started clashes and cormitted marders on the civilian popula-
;ion, must have rcalised that he was taking part in a
i the accormlishnient of the initiation of a war
nd that, under thc circuustances, he rmst be
(cf. «rt.6(a) of the

Tribunal and Cormission
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SECRET

December, .

Requust by CROWCASS for Information on

the Passing of Sentences by Military Tribunals
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yllowi {'rom the Dircctor of
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C.159

December 10th,

UNITED NATIONS WAR CRIMES CCMMISSION

EXTRACT FROM A BROADCAST BY THE
NETHERLANDS PRIME MINISTER.

Corrccted text by the Netherlands Press
Agency, Anep-Ancta Bulletin Vol,18, No, 50

The Hapue, November 23rd

Broadeasting the weekly Government chat "On the Bridge," the
Dutch Prime Minister, Mr, Schermerhorn, spocke tonight on the subject
"the tracing and bringing to trial of war criminals,"

"Wor the first time in the history of the world," he said,
"the leaders of the vanquished enemy are not killed in revenge, but
the cntire record of the actione of the responsible persons is drawn up
and a sober judgment is pronounced, . « o

United Nations Justice

"The trials of the war crimincls are based on the promisc that
there is 2 sensc of justice in the Unitud Nations, 2 sense of justicc
which is perhaps faintly reflected in some far corners of Germany,

This scnsc is not yet sharply defined and written international law is
still in its first stages of development.

"You will know that during the Peace Congress of 1907, held at
The Hague, 2 number of rules were laid down which were intended to see to
it thot war would not cousc more misery than was strictly neoessary.

v

"These rules were also designed to protect the civilian population
against necdless suffering, In the so-called 'regulations governing
sarfare on land' it was preseribed what was, and what wes not, allowed,

and o number of paragraphs dealt in particular with what an occupant was
sllowed to do with regard to the population of the occupied country,

"You have e¢xperienced how the Germans interpreted this agreement,

which they signed and ratificd, The people who were responsible for this
who indulged in thesc evil practices are ealled war criminals,”

iorn recalled the mecting at St, James's Palace,
London, in January, 1942, at which it wns decided that the bringing to

o

trial of war criminals was one of ‘the most important objectives of the war.

M
L

™
L

The Nether
end thereby undertoc

organisntion of the United Nations' War Crimes Comaission, He explained

lands, he ssid, was signatory to this agreement

1 ¥
ot A4 AN
k certain obligaticns, He then turned to the

the differences between major wnr criminals, the people whose actions
could not be said to hnve been perpetrated at a specifio place, and the
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16th December, 1845,

UNITED NuTIONS WoR CRIMES COMMISSION
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HIEADQUARTERS
U.S. FORCES, BUROFEAN THEATER.
4G 000.5 GAP-AGO. (Main) APO 757
13 September, 1945,

SUBJECT: Delivery to Other United Nations and Italy of Alleged Wag
Criminals and of Witnesscs and Evidentiocry Material Required
in the Trial of War Crimes,

TO : Commanding Generals:
U.8. Porces, Austria
U.S5. Air Poroes in Europe
Theater Service Forecs, Furopean Thoater
Fach hiilitary District
Berlin District

l. Request my be made to the hilitary Governor, U.S. zone,
Germany, by the authorized rupresentatives of the governments of other
United Nations and Italy:

a, "or the delivery of persong in the U.S. zone wanted for

trial for war crince;
b. For the delivery of persons in the U.8. zonc desired as
witnesses in the trial of war crimes, or the taking of depositions of

such persons;

ot

¢« For thc delivery of cvvidentinry material in the U.S. zone
for use in such trials.

2. Appropriate blank forms for requesta are inclosed,
be Upon receist, requests will be routed to the Theater Judje

Advocate., Consideration will be given in h cage to deterndine whethers

in accord with existing directives, thc request muy properly be aranted.
The government which made the request will be inflormed of action taken.

BY COMMAND OF GENFERAL EISENHOVER:

8pd .. K.B. LOVETT
prigadier General, USA,
.‘L=.41‘i".lt".!:t I f"‘l..'f"l.j.a
L Incls:

1. Request r Delivery of a Person Desired for Trial

[ =
et
3

<« Hequcst Jelivery of a Person Deaired as a VWitness
3. Request for king of Depositior
L. Raquest for Delivery of idence
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€165 |
5th January 1946

UNITED NATIONS WAR CRIMES COMMISSION

Disposal of Documentation colleoted
f'or the Nuremberg Trial

The following correspondence is circulated to members for their
information:

Letter from the Chairman to Foreign Ministers of the United
States of Amerieca, France and the United Kingdom, dated November 12th.
"The United Nations War Crimes Commission understands that,
in preparation for the trial of major war criminals at Nuremberg,
a very large quantity of documents bearing on war orimes has been
collected by the Governments of the Occupying Powers., While a
proportion of these documents will be used in the course of the
trial, and will thus become public property, there will remain a
large quantity of material which may be of the utmost value not
only &g evidence for the prosecution of other war criminals by the
national courts, but also as material for the preparation of a
permanent historical record of German war crimes. ;

The terms of reference of the United Nations War Crimes

Commission, as adopted by the Conference of the United Nations,

held in London on October 26th, 1943, instructed the Commission
both to investigate and tc "record", and "report to the Govern-
ments” upon war crimes. In view of the obvious importance of

such a record being as complete as possible, the Commission have
requested me to enqguire whether the Governments responsible for

the collection of the documents referred to in paragraph 1 would

be prepared to make available to the Commission such of them as have

direct bearing on war erimes and, if so, what methods would be con-

o

sidercd most appropriate for the custody and investigation of the
aterizsl after the Nuremberg ~s been concluded., The Commission

are particularly anxious that a decision on
bef'ore this eluable me rial is again dispersed or removed to

elsewhere so that the ma is, of course, urgent,

this matter may be taken

ission to obtain
crimes assembled
that this question

to the Govern-
the




Letter from the Chairman to the Chief Prosecutors at Niremberg,

of the United States, the Soviet Soeialist Republics, France and the
3 November 12th.

"The United Nations War Crimes Commission are anxious for
information as to what action is proposed for the disposaliof the
large quantity of dcouments directly bearing on war orimes which
have been colleoted at Nuremberg, after they have ceased o be
required for the trials of the major war oriminals,

On behalf of the Commission, I have written to the British,
French and United States Governments, pointing out that much of
this material will be cf value both for the prosecution of cther
war criminals and for the preparation of a permanent historical
record of war orimes, a task which was specially irposed on the
Commission by its terms of references Ve are anxious that a
decision on this matter my be taken before this very useful
material is again dispersed or removed to official arehives else-
where,

While this matter is under consideration by the Governments
eoncerned, I would be particularly grateful if you would let me
know, for the information of the Cormission, whether the Chief
Frosecuting Counsel have any plans for the disposal of this mass
of documents after the Nuremberg trial has been eoncluded. I
should greatly appreciate an early rep.

I am addressing a letter in similar terms to the other Chief
Prosecuting Counsel nt Nuremberg,"

g

Reply reeecived from Mr. Bevin, Seorctary of State for Foreign Affairs

United E‘:i!'._'._{-i-_';Jfl, dated 13th December:

"I have given eareful consideration to your letter of 12th
Noverber about the interest of the United Nations War Crimes Commission
in the documents which have been collected by the Governments of the
Powers oceupying Germany. I fully apprecieate the interest of the
Cormission in having access to such of these doouments as would assist
them in preparing a record of war crimes I am, however, in certain
difficulty in replying to your request. In the first place there are
very f'ew of these documents which are in the sole pessession of His
iajesty's Government. The greater part of them were discov:rud'in
the American Zone and, tho th we have ar arrangement with ¥he United
States Government under which we share the use of them, decoisions as

sposal do not lie with us alone. Secondly, the def'inition
of & war crime under the Nuremberg indictment is so wide as to cover
& large part of German external and intornal policys It would not
therefore be casy to sclect those particular docwnents which have a direet
bearing on war erimes L am also incline d to think that in making a
of' docuwrents dealing with war orimee in the narrow
langer of concentrating public attentidn o il t
ardous activitics over vecent years.

that the best method 6f dealing

in 2 proper research
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C.169
8th Februa ry 1946,

UNITED NATIONS R CRIMES COMMISSION

INSTRUCTIONS ISSUED BY THE HEADQUARTEKS
OF THE AUSTRALIAN MILIT/RY FORCES REC.RD-
ING AUSTRALIIN CONDUCTED TRIALS OF MINOR

o R e =
JAPANESE WAR CRIMINALS.

(Received from FAO Bridgland)

/

AUSTRALIAN MILITARY TORCES
(Adjutant-General)

II':' ’ AMF »
Vietoria Barracks,
MELBOURNE, S.C.1.

10 Dec, 45.

Quote in reply .
«+ 4156501 (336/1/98)

i‘l—ll-a:_:_; L)i"' --:\.r'. U:\L_IJ\‘JLS
"

AMF 151625 of 26th November, 1945.

Further to the above mentioned instruction, when any War Criminal,
who is sentenced to denth by 2 Military Court convened under the War Crimes Act
1945 and whose sentemece has been confirmed, is required to give evidence in
comection with the trials of other war criminals either by other AMF courts
or by allied courts, the sentence will not be executed until such evidence
has been given.

Yar Criminal concerned will be held in custody and
If' it is believed th the war criminal is rc-
fNF formation or by an nllied country as a.meterial witness
axen by this HQ to ascertain whether his evidence is still ree
)y what further action is necessary,

-
Le
4 1

Se lapanese required as material witnesses are included in lists of
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Ol /0
7th February 1946.

UNITED NATIONS VWaR CRIMES COMMISSION

(v

Records of trials of war criminfls
held by British Military Courts.

The following letter, dated January 30th, has been received from Sir
Robert Craigic, United Kingdom represcntotive on the Commission,and is

circulated for your information:

'Dear Lord Viright,

In ny letter U 10411/29/73 of 7th January 1 told you
that I had once more brought to the notice of the British Military
Authorities the importance which the Counmission attaches to the
prompt receipt of all records of trinls held by British Military
Courts,

he militery authorities have now informed me that they
plenscd; as in the past to lct the Cormission have a transcript of
zs where n shorthand writer is cmploycd but they regret that
not the nceessary staflf to prepare summaries of cases in
has been present.

38 in all cases of the latter category are
16 ;¢ Advocate General's Department and, as a pre-
Judge Advocate Gencral will supply the War Crimes
il h

with the following extracts in respect of these cases:-
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