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Tbll charges eubnit tEjd ag i nst the 28 dofondanta include plana and 

pl"eparations to wage aggroeaive wo.ra as far oook as 1n 1928• am tho 

aeries of actual military aggrooaione that took plaoo starting tl'Om the 

. attack on Me.nohuria in 19 31. 

All violations of human rights involwd o.ro those plannod arii/or 

a.otually porpetratod in oonnootion with or 1n tbo oourue of those 

essressions by moons of numerous offoncoe reprGsenting "Wl\.r or.I.mas" and 

"orimos asainat b.unonity". 

Proolamation of tho Supreroo OomMrd.2.£!. 

2. The Par Ea.atorn Tribunal was oonstitutod by a Spooial Proolamation 

issued on 19th January 1946 by Goneral D. MaaArttur in his oapaoi.ty aa 

Supreme Oomnarnar for tho Alliod P,1viera. ( 1) 

In issuing tho Proolama.tion the Supremo Oomnand.or exoroisod oon-

011rrently the followinc poviers1 

(a) Tho povrorn o-Jnforrod upon hir.1 by tho P.rosidont of the 

United Statos of' Amorioa as Conmamer in Chiof' of the 

Army and No.vy; 

(b) Tho powers deriving from hie deeigno.tion by all tho P0era 

· alliecl in the Far..Eoatorn war a a Supromo Oomn£Lndor for 

those Pov.ure w.l th the gonoral tD.Bk of oareyins into otfoot 

the surrender of the Japaooso a.nood f orces;( 
2
) 

( o) The powers vostod in him by tho Goverrw:>nts of the United 

States, Groat Britain antl the Soviot Union, o.t their oont'or­

enoe held in Moscow on 26th. Dooember 1945, to issue oJ.l 

ordors for tha implomenta.tion of the Torma of Surrornor of 

Japan. This was dono in agroomont vd.th the Ch.ineae 

'Gowrruoont. ( 3) 

-------· . ·- .. . . ·-- . 
(1) 

(2) 

(3) 

For text of tha Procla.mati n, 

er. ?roolamatio nL p:i ra..5. 

Ct. ProolomatiJ n, p:.u'a. 6. 

C
.,f!I .... 
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In additio~ to tt.i.s, and with speoial regard to tbo oonatiwttonal 

position oroatod within Japancao torritory aftor tho oe.pitulo.tion, tho 

Pmoleme.tion was based up.">n tt.o expross provision of the Inatruaont ot 

Surrender ~hat t~ _aut~rity of tm Emperor anl of ti'¥» Japamae Gowm­

ment wu made subjoot to tho Suprome Ooomamor tor tho AJ.liod ?owars, 

wit> wu empowored to taka all steps ho __ saw propor to implement tho tonu 

ot aurremer.(i) 

i'inally, tho Proclamation was iasued in exoootion at tho apoo:U'io 

tem of surrender as lo.id_ down at ?otadam on 26th Ju+Y, 1945, tho.t 

"atern justioe shall be motod out to all war oriminals" aB:1. with . : : 
·--

_rcferenoe to repeated statemonts mode to tho same offoot by tho Alliod 

Nat~ons during tho war. ( 2) . 

Tba Par Eastern Trib\,lnal was thua set up by an-aot ot exeoot1w 

power, whioh distinguishes it from the ostablishmont of the International . 
IIUlte.ry Tribunol tor tho Prosecution nn:I. Punishment of the Kajor War 

Orlmin~s of tho Europa.an Axis ( so-oallod Nuremborg Triblnal), wbioh waa . .. . . 

oonatituted by mans of an intomational agroomant stgnod tor tho 

purpose by the rowers oonoorned. (3) 

The Charter. 

3. The oomposit~n, jurisdiction, powers and .rulos of proooduro ot ta-, 

Far Ba.stern Tribunal. woro rogulatod by -a Ohartor, appro,rod o.m onaotod 

by tho _Sup~me Oonmandor in tho said Prool~tion.C 4) 

This Charter is in evory respect similar to tho ono onaotod for tho 

Nuremborg Tribunal, am all pointe of intorost arising from its provisions 
' 

will be oonsidared in the various parts of· this Roport. 

(1) 

( 2) 

( 3) 

(4) 

Ct. para.lo of tha Tems of Surrondor, Dopa.rtmant of Sta.to Bullat1Q, 
Vol.ml, No.318, p.137-138. Aleo po.ra.4 of tne I'roal.amation. 

' 
Ct. Pr9olamation, para.l tllx1 ,2. 

Ct. P• (Pa.rt dratted by Dr. Litawski). 

Tho Charter attached to tha Proclamation of 19th Jamary 1946 was 
suooequently anerned by General Ordors No• 20 of 26th April 1946. 
Tho itams 811Enlod are rooorood in the n.ppropria.te parts of this 
Report. Tho text os aioonded appears in Appondix, 

• 
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0oa>oattion ot the Faz, Baatorn Tribunal. 

It. U~r A;rie2 ot the Ohartor, tho Fa.r Eaatorn TriwnaJ. :I.a oompoao<l 

· ot not loaa t .han aix, nor more t .han olo~n mambora. ( 1) lfembclra are 

appointed __ ~ the Suprmm Oomno.ndar from the namu _aubn1tted by tbo 

Sign&toriea to the Inatrumont of Surrel¥ler, ( 2) am in add1 tion to tbia 

-

by the Gowmmnts of India and of the Ocmnonwualth of the PhilippineJ3) 

The trial openod with nine judgos from tt-.o fol.lowing 00untriea1 

Australia, Oanada, China, Fre.noo, :tiJtherlarna, New Zea.lam, u. s. s. R. , 

United Ki~dom and United Sta.toe. (4-) 

JURISDIXmON OF THE FAR ~\STERN ~ 

5. The question of tno law under v.bioh the defernants at the Toqo 

trial are being held responsiblo for orimea by the oomnission ot whioh 

tmman rights were violated, is of primary importanoe for the major 

purpose of this Report, tor answoring tho quoation to what extent and 

in what wrq human rights violated by maana of war or.I.mas 1n tho wider 

aenso are or are not cow.red and p.rotooted by nil.ea of oontemporary 

international. 'la. 

The exmn:l.nation ot those rulos of law oonnot, hCWIOwr, exhaust 

the answers sought in oonneotion w1 th this t'umamantal question. In 

the field of war or:l!oos, as in r.lal\Y other branches, intorno.tional law 

is still WlOOdifiod an.i most .)f it a rulos for.n part of oustomary law. 

As a oonsequenoo a large rumbor of t h.oso rulos arc being ~ can be 

( l) Or1ginally the Tribmal was to. be oompooed of from 5 • 9 D>rnbers, 
the last figure being interned to coincide with tho ru.mibor of 
States which signed th.a Instrument of Surrordor. 

(2) 

(3) 

( lt-) 

The Signatories aro r u. s. A. , China, Groa t Britain, u. s. s. R, 
.Australia, Oa.nada, France, Netherlands, Now Zealard. 

The right of these two Nations to nominate caooidatos wne intro­
duoei by the said Nmooioonts am tho ma.x1unun rumbor of julgee 
·ra1aed from 9 - ll a.ooordingly. · 

Their naiooa are: Sir William F. Wobb (Australia), pre~ident of the 
lrirunal; E.Stuart Mci>ouga.11 (Canada.); Ju-Ao-Mai (China)• Henri 
Bernard (France); Bernard Victor A. Rolling (Nothorlands~; Brima 
Harvey Northorof't (New Zeal.am); I. M. Zaryanov ( u. s. s. R.); wrd 
Patrick (United Kingdom); J hn p. Higgins (u. S.A.) 
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Wl00Wred only by tho oourts ot iaw called for to 1mploimnt theme In 

addition to this, a g1'0at many rules oontainod in intemo.tional troatiaa 

am oonvontions do not exprosal.y provide for tho aanotions to be appliod, 

ao that it is again up to tho . oourts to dotormim in oaoh OQ.88 the nature 

an:l the severity ot the so.notions to bo imposed upon tho guilty party. 

The Par Baatorn Oho.rte~, jointly with the Nuremberg Charter, bave 

aooanpii~hod a -oarta:l.n amciunt of ooditioation in ·the· field ot war orimBa 

am .they have speoit'1od oxpressl.y tho ve.rioua pwiisbnonts intomational 

oourts of law are entitlod to pronounoo for tho oonmisslon ot theae 

on.mos. Yot, ho•ver icportant, this dowlopnent ropresents a tint 

atteq,t ot the kW and oomprehends a D10h wider field of orJ.m:l.nal 

ottenoea than tho one generally ·wnerstood prior to the Trials at Tolqo 
. ' am Nureni>erg hold un:lor the terms of too respeotivo Cho.rters. 

As a oonsequenoe, the answers to 'Jur quostion oannot ontiroly . or 
exolusiwly bo obto.inoo. from the rules as they aro t'omulated in the 

Par Butem Charter. Much more important is tho ruonnor in whioh tho 

Par Bastem TrJ.bunai ·· applied the relevant provisions of the Chartor, 

namoly, what ef'feot it gave tho88 provisions in tho vorioty of oaeoa 

brought bofore it tor trial. 

However, insofar as it would not be possible to gro..sp the juris­

prmenoe ot the Far Ba.stem Tribunol without knowinrr at t.ha ~ limo 

the rules of· substantive law toing at the root of its jurisdiction am. 
I • 

prooeodings, tho texts contained in tho Fnr Eastorn Ohortor art! of 

primary importance as stated alx>vo. 

The very nature of tho info~tion provided by the Tokyo trial, 

as by any other war or:1.mas trial, brings our question Within· tho 

field of penal law. For, to tho extent to which tho oomn:laaion ot 

war crimes wsults in violations of human rights, tho latter are 

oovered ard proteotod by w~ of tha rulos of intomational law whiob 

provide for the punisl'JDOnt of war o~s, and to tho oxtor:it to wbioh 

such rulos entail ponal retribution. The ruloo whioh wore or are 

being applied in war orimos trials in goneral, and in tho trials of 

major war criminals at Tokyo and Nuromoor g in partloulnr, plaoo tho 



-6-

(llOBtion Jlk)re epooifioally within tho aoopo of intornationol penal la, 

whl.9h is. -1>till in tho .making, wt which is ro.pidl.y dovoloplng pnolHly 

wv,..r tho impact ot tho trials hold as o. rowlt ot war orimea perpetrated 

dur.1ng tho le.at war. 

·.··: · . fmu,1 itho information roquired to answor tho mo.in cpoetion in 

reprd .to tho violation am lB gal .protootion ot tmman right■, wU1 on 

the wbol,-~al with PGl;al sanctions and provide thereby probably one ot 

tba·:·moat YBluable oontritutiona to · tho dovolopmnt and ooditioation ot 

rule• intended to make tho protootion ot human rights in the tuture moro 

etteotive- than hithorioe 

6. ~ Art. 1 of tho Fur Eustem O~or it ie doolo.red that tho 

TrlbuMl wu -"osta.blishod tor tho just ani proq,.t trial and puni■bnllnt 

ot the major wo.r oriminals in tho Far Bo.st". 

The aupstfl(ltive law: tor tha proaeoution and pwu.slu>nt ot the 

defendants tried at Toeyo ie fomula.tod in Artiole 5 ot tho Charlor. 

Thia Article 18'YB dovm in tho followi.ng ·tems tho .ruloe ot law lJ)VOm:l.118 

the juriadiotion ot the Far Eo.atorn Trihmal 1 

" .Article 51 Jurisdiction ovor roroone anl Offonooa. 

" The Tribunal shall ha.ve tho "[)OW9r to try Md punish Par 
Bastem war oriminals who as individuals or as members ot 
organizo.tiona are charged with offenoos Vlhich include Oriml,a 
against Poo.oe. 

Tho following act&, or any of them, a.re or:lmee coming 
within the jurisdiction of tho Tribu.lal for which thoro ehe.ll 
be imiv:ldual responsibilitya 

( a) Crimes Ag:\inst Po~: Nwooly, th.a plo.nni~, preparation, 
initiation or waging of a d~clorod or undool~ war ot 
aggression, or o. war in Violation of intornationaJ. law, troatiea, 
agroomBnts or asaura.noos, or participation in a oozrmon plan or 
oonapiraoy for tho nocompliohmant of o.ny of the toro[J)ingJ 

(b) Oonventionol War Orimaaz Namoly, violations of tho laws anl 
ouatoma ot war; 

(o) On.mes Afsai.nst Hum~t..Y.!. Norooly, murder, oxto.nnination, 
enslavement, doporta.tion, and 0th.or inhur:iano oots oomnitted . 
before or during the war, or persocuti0ns on. polit~oal or raoial 
gl'Qlnds in execution of or in connection with any crime within 
the juriadiotion ot' the Tribunal, whethor or not in violation ot 
t~ domaatio lavr of the oountry where porpotratod. 

Loaders, organizoro, instigators and o.ooomplioes partioip&­
ting in tho form.u.ation or exocutio11 of a oomnon plan ol' 
oonapira.oy to oor.i:d.t aey of tho f oregoi~ or.lJoos o.ro roeponaible( ) 
tor all aots porfomad by any person in oxooution ot such plan." 1 

------------ --~-·- ·- ----
( 1) The provisions of Articlo 5 wor.o oot af'foctod by tho amommonta to 

the Ohartor introducod by Gaoorol Ortloru No.20 of 26th April,191+6. 

. '' 

♦ 
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In spirit the o.foro-quoted rulos o.ro in harmoey with and a replioA 

ot the oorrosponding provisions of tho Nuremborg Oharter .( Artiolo 6) ~ i) 

Howo~r, in -words they dittor to o. oortain oxtont from the lattor, 10 

tho.t in th1~ rospoot they roq,uiro o. numbo; of onewra of interest tor 

the quoation of the unity and clarity ~• subetantivo intornational 

penal law. 

7. Tho bearing whioh "orimes against poaoo" aa defined in the abow 

Artiole havo upon violutions of muDN'l rights oan be s\Ull!1Bd up in tho 

following mnners 

On the one hani, the rolo.tionship between the tv.c is one o.t 0811110 

to etfeot, Violations ot humo.n rights with wbioh we a.re oonoemecl 1n 

tnia Report aro those whioh wre porpetro.ted a.a a oonae_quonoe of' the 

~aaions oonatituting what has been agreed to oall World Wal' II• 

On the other har.d, the orimee wh_ioh woro or aro being proseouiocl 

botore tho Tribunals at To]qo and Nuromberg, wero proaeouted on tho 

ground that tney wore po.rt of the plo.nning or oonspiraay to wage WU'II of 

-asgroasion. ( 2) Finally, "orimo.~ against poaco", takon in themaelv,ta are 

violations of the f\m:lazoonte-.1. rt0hts of States am Nations. Right■ 

suoh as the right to indopendenoe or to torri to.rial integrity whioh are 

rooogniaed to all self-governing na.tional oomnunitiae and whi.oh are 

directly a.ff'eotod by "orimes e.gainst poa.co", ore a pro-roquisito for r­

f\111 exorcise of individual hwnan rights within tho bordors of tho Sto.te 

and accordingly form pnrt of hwnan rights in a wider, non-teohniool 

eenae. 

Thie intimate oonnootion between "or.I.mas against peaoo" and 

violations of' human rights warrants tho importo.noo of analysing the 

rules of law setting forth th.e lego.1. olomonts of tho former. 

(1) 

( 2) 

Of. P• (reference to part draftod by Dr. Litawsld). 

For the Tokyo Trial, o1'. Irniotroont, 0ounts 37-38 a.rd 4l+. Ot. 
also P• for tho ruling made by the Nuromborg Triounal that a. 
"plan or conspiracy" oonstitut~a a sopo.r ta or.lminal offenoe 01uy 
in respeot of "o~R o.gai.nRt pea.co". · (Roferance to p.14,, . n.2., 
Doo. III/109) • . 
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Tho point wbioh the dofinition of "orimoa against pea.oo" in tho 

Par Baatem Ohn.rtor raiaos ia the following: 

· · Wberoe.s' ·tho .- Nuremberg Ohartor incriminates, intor olia, the 
, , 

.. , ~"wagl:~ . ot a ·.j;o.r ot aggro~sion" without ~ roforonoo to or drawing a 

diatinotion bet-m,en waro launohed with or without a proper "doolarntion" 

· the 'far laatem Otvu-ter incriminates spooifioally tho ''waging ot a 

deolared or urneolared war ot asgroaaion". {Article 5(a).) 

The effect ot the latter definition is to mJco it oxproasly al.oar 
. . 

that to deola.re war in ocmplianco with the existing Troo.tioa, M1I¥Jly, 

with the' Hague Convention for tm Pacific Sottlor.ient of Intomational. 
• I 

Dieputea of 1899 and 1907 Mi _with the aooompanying Convention role.tive 

to the Opening of Hostilities, does rot doprive suoh a war of ita 

criminal nature if it is "aggressive". 

· · In this oomeotion it is important to ooto that the d:Lf'ferenoe 

betweon the t~ Ohortars is purely verbal in the sonao that the Par 

Ba.stern Charter fo.m..ilatos an isauo which ia implied in tho definit~on ot 

the Nuremberg Charter. 

While omitting to state tho.t a "doolared" war of aggression ia in 

the aam W83 criminal aa on "undoolarod" war, tho Nuromborg Ohartor 

nevortholea~ equally imposes aa dacisiw tho fact that a war waa 

·"aggressive"• From this it follows that any other element link8d up with 

the "aggrossl.on", such as the oxistonoo or non-ox:l.stonoe of a declaration, 

1a to bo regarded aa incidental and irrolovnnt for tho criminal nature ot 

tho aggressive war in itsolf. In other woros, tho olemont of "aagrossion" 

is made essential, but at tho swoo tizno sufficiont. 

Consequently, all we aro oonfronto<l With horo is o. difference 1n 

legal technique; in tb3 Far E~torn Churtor ttv) irrolovanca of a 

"deolaration" of war is mado by express roforonoo to it; in too Nuremborg 

Oharter t ho'sama result is aohievod by wo.y of emission. 

In this connection it is convoniont to poirit out that it is prooiaol.y 

in the irrelevanoo of a declaration of wo.r that 1:1.aa tho main feature ot 

the dewldpnant of intorn tional law as formul tod in tho tv.t) Cm.rtors and 

aa eatabliaood by tho Jud~nt of tho Nuronhorg Tribunal. Prior to tho 
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·--~Kol.l.on-Bri.E.n Pa,ot. vf· l928.;J.D..l..l;rJ- tbo ·"ilJtol'prOtation ot 

it■ meanins in International La.w by tho Nuromborg Tribunal, ( 1) no 

violation ot intornational law could be olaimod onoe o. war wna laamdlecl 

in oomplionoe with t m oonwntione ruforrod to abovo, ru..owr agn■aiw 
. ' 

auoh a war ~t haw been. 'roda.v, tho position in in a aonao 

rev.reed. No oomplianoe with these oonvontiona oan oonfor logality to 
' ' 

a war whioh is aggresaivo. 

Yot, how_ever olear this iouutJ 1~ bo, tooro reill!l.ins tho toobnioal 

upeot whioh is oot wli.mportant. Nomoly, in fo.mlll.a.ting NJ.ea ot 

international lo.w as thoy d~volop in nn unoodifiod system with all that 

auoh a situation implies, partioularzy with ti¥> oo-oxiatonoo ot Trea~i.Gd 

which are or whioh might be rogu.rdod as conflicting, it is wrloub~ 

pretorable to prooood by moan:; of oxproas toma ratoor than by way o_t 

iq,lioation. In this respect tho dof'in:i.tiun of "oriJOOa against peaoo" 

in the Par Eastern Cturtar is a goocl. instonoa. 

Betoro closing this paragra.ph, it oM bo remarked that tho Nuroaborg 

Tribunal did not @ntor into tho question of "daola.rod" ani ''wrleolaracl" 

wan, probo.bly for too vory good roru1ori tha.t all vmrs waged by Nazi 

Oemany were in toot both a.ggroaaiw anl la.unoood without ~olarationa. 

The Tribunal oontentod itoolf by ascertaining this fact 1n oaoh oaso(
2

) 

and prooeeded directly on t ha groWllis of suoh oonoreto oiroumstanooa. 

( 1) Oonaidering tho legal offoct of the Kollog-Bri:.llld Pact, ttw> 
Tribunal. mo.do the followinr, -:lecisivo oto.temont in its Ju<llJnontr. 
''Tm nations woo cignad tho Pact or a.lherol to it unconditionally 
oondamned rooourso to wo.r for t.Yt fuiiw-o ila M instrument of 
policy, and oxprossly r-ern>uncod i ·~. Af'tor tho signing of the 
Pact, M3 nation rosorting to W'd.r as an instrumont ot national 
policy breaks ttw Pact. In tho opi11ir,n of tho Trirunal, tho 
solemn renunciation of wo.r: l\3 M in~truzaant of no.tional policy 
neoeaao.rily involves the propouition tha.t such a. wo.r is illegal 
1n intemo.tional law; ~-~r,,~~ -~-~.J.:.1:.f:n anu "dOf!aCJ such e. 
war1 with itn inovita.bl~--~ll t orr:i.blo -~nsoqu~a, a.re 00111Ditting 
a or:lme in doing so. War l or tna aol~tion of international 
oontrovoraies undert-'lken M "\.ll ~.rwtruzoont of no.tional polioy 
certainly inaludoa a war of ".r,gros1:1ion, an<J. such a W1.r io there• 
tore outlo.we~J.110 Pact. " Cf. :Lu~gD}O~~; H. M. Stationery Offloe, 
diiiL 6964, Lo Ilion, P• 39. It::uica aro i ntroduood. 

(2) ot. Jud£,Dant of the Nurombora 'l'.ribunal, H.M.st~tionory Otfioo, 
end. 6964, L:J~n, p .17 aril t ho f oll0vrin3, partioullU"ly pp.36-38. 
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e. SimUe.r vorbal difteronooa u.ppoar in tho <lcf'initio~ of "oonwntio~ 

war Olimaa" or "war or.I.ms" in the no.rrowor, teohnioal. sense. ID 

Artiole 5(b) ot tho Far Eastern Charter this dofinition 1a l:lmited to tho 

general atatemont that "oonvantional. war orilooa" rop_reeent "violationa 

of the laws or oustoma ot war". In .A.rtiolo 6{b) ot tho NUremborg 

Ohart~r a a1mllar stt].tement ( 1) is tolloffl;ld by an oxtonsiva enumeration 

of apecif':l.o otfanoos oited oxompli oouea a.a reproBOnting "war orimaa" 

ani "violations ot the laws and customs of wo.r"• 

It is hardly nooossa.ry to point out that hero a.gain thoro is no 

ditteronoe in tho substanoo, and that Article 5(b) of tno l!'o.r Eaatom 

Ohartor oovars oxaotly the swoo fiold a.a Artiole £,( b) of the Nuremberg 

Charter. 

Howowr, as far as tho olarity and oortainty of international penal 

law are oonoernod, hero it is tho toohniquo choson in tm NU1'8mberg 

Charter whioh has tho a.clvanto.go. 

9. i'inal.ly, three othor di.f'foNnoos should bo notoLl in regard to the 

definition of ·"criloos against humanity" whioh, combinod With tno definition 

of "war or:lmas", oovor tho main ground of violo.tions of individ:ual human 

rignta. 

( a) In too Far Eastern Ohartor, it is not oxprossly atatod that 

"orimea against humanity" a.re crimes ooTiillittod "against an:, oivilian 

populat:1.on", mioh terms wero insortu<l. in tho Nuromborg Charter ohiof'ly 

with a view to including criminal V"il,la.tions of human rights porpotratod 

by the Nazi rdgimo a.ga~.nst thoir avm oi t:zonao Hov.uwr, in tho oontoxt 

ot the provision tak:on ao a woolo, there i3 littlo doubt th.o.t the 88DD 

tiold is oowrod by tho Far Ea.stern Charter. ( 2) 

(b) In tho Far Eastern Chartor tl-¥3ro is oo sta.temont on "perseoutiona 
,, 

on religious grounds", possibly bocauno such violations by tho Japanese 

major war oriminaJ.s wore inoxistont, so that their boina roontionod in tho 
-

(1) In the Nuremberg Charter t~ wo;i· 'o~w-o~t£;~""ru.•1-do_o_s_no_t_a:_ppe_o.r ___ _ 
This tenn is intondc.d t o wi rline that of f oncos ro\Jrosenting "war 
or.l.mas" o.ro oonta.inod in i ntorn tiono.l convont:.,; ns ( tro tios) • 

(2) For moro dotai11Jd consiclaro.tion on thi::i point, cf. P•l7, Doo.ID/109. 

\ 
I 
i 
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Ohas-ter would have hl\d no practical }W1X)Bo. On tho othor hnn4; thl 

relevant provision oowrs the Bal:lO field as the Nurocborg Chat"ter. in 

regard tc· tho oomparat_ivel.y oore importl\.ftt "porsooutiona on politioal 

or .nM>ial gi,:,W¥la"• In this oonnaot~on it can be talcon tha.t, .1.neotar 

u peraooutions on religious grourds are oatablishod and brought 

torn.rd in tho o.,urso ot the pl'O~llodings, t_m, oould easily bo 

inaluded within tho notion ot peruooution on -politioal grcurna. · The 

example ot the persooution of Jowa 1n Nazi Gomon,y, which motivated 

tlw express reforenoe to porsooution on roligioua grcums 1n the · 

Nuremberg Ohartor, ia a oa.ae in point. Persoout:Lona of thia nature, 

embracing ooamanitias or groups of i~i~uals olc1n on aoocn.nt ot their 

religion, are alffl\Ys carried out in ~suanoe of o. "political." 

programm and o. dotinito "politic~" aim, so that in tbn11 ,general and 

w1c1o sense thoy are invarlably of · a "poli tioaJ." nature • . 

· (o) ·J'iMll.y, the toxt of tho ,~ Eai,tom Charter di4 not give 

nae to DZ\Y dif'terenoea ot opinion oa to tho otteot Md mooning of_ 1ho 

definition of "orimoe against lunanity" in Article 5(o) when suob 

crimes aro oomnitted be:f'oro tho outbreak ot \"lare Alt reported in another 

oonneotion, in tho ca.so of tho Nuremberg OhArtor tho original text ma4e 

it moossary to roplaoo a somi-oolon by a oomr.ia bQtwen tho two main 

types of offonooa dot'inod as roproaonting "orimos asainst humanity", tio 

the otteot ot which o. special Protoool had t o be signed betwoen tho 

Prn1era oonoomod. 
(1) 

The text ot the Par EasterJl Charter Via& tran tho outeot oloar on 
. . 

the point that, to oo~tituto . "orima ~a:tnst huDa.nity", not only nots 

repreaenting "perseoutione on politioal, racial or religious grounda", 

but also aoto oo·nsisting in "rnurdor, oxtermination, enslaWDOnt, 

4eportation" or MY othor "inhumane a.ot", 111.lSt haw boon oomnitted in 

exaoution of or in oormeotion with nny other or.I.mo within the juriadio­

tion ot tho Tribunal. This m8o.no partioularly in oxooution of or in 

oonneotion with "orimo o.gninst poa.oo." 

( 1) Of• p 1 l0, n. 2, Doo. III/lOCJ. 



10. It 1a ·,1ua poasiblo to oonolu&I that tho dittoronoos appoarins in 

tho teds ot Artiolos 5 and 6 ot tho tm Ohnriers are puroly vorbal and . . . 

that they do not e.fteot tho 111bstanoo _ot ~ho law govornins t~ 

jurl.adiotion ot · the Por katom Tribunal. o~r orminol ottonoos in 

oonp.riaon w1.th tbt N\U'ODlberg Ohartor. 

Howewr, it would appear thu. suoh ditforonoos, in texts ot law 

dealing with subjeots ot t~ same nature am. onaotod aepQ,ratoly onl3 

tor reuona ot googre.phioal ani emoutiw oormmionoo,. ~ ·U.o.blo to 

oaw,e a oerb:1n emount of impreoiaiona ani ovon oontusion 1n regard to . . 

tba ata'to ·or international law in the spberoe CX> noomod. Wbanowr 
I. 

possible this should bo avoided in the t"uturo. 

11. 4rtiole 5 of the Far Butom Charter oovors the whole fiold of 

lunan rigbts whioh wore or oan bo Violated by tho o~ offenooa 

provided tor in its p.rovisiona. Dote.Us ool\()8rning spooitic human 

rights thus cow.red are giwn in the w.rious parts ot this Report, -am 
a general aurwy 1a aub~tted in tho Oonoluaionae 

12. Olosoly oonnootctd with tlv> rulos of eubstantiw law prcviding tor 

onminal offonoos of human rights in the P~ Eastern Chartor, o.ro tho 

rules ·dealing with the responsibility of tho porpotro.tors of suoh 

ottenoea. 

In line with the Nuromberg Ohartor, the Far Ea.Btom Chartor 

oonta:l.na in the first plaoo tho provision alreaey o1tod, that . tho 

Tribunal has "ti» power to tr,y and punish Far Ba.atom war or:Lminola, 

wb) as individuals or as mmbo.rs of o.rganiaationa nro oho..rgod with 

ottenoea which include Or.I.mas against Peaoo". Tho soope of tho 

individual.a comprised is defined in the last provision of Ar;tiole 5 

wtu,oh doolaraa tho responsibility of "leaders, organiseri:;, inatigatora 

and aooomplioes" in addition to tha pt\}'sioal J;>O~etr.l.tors of these 

or:Lms. ( 1) 

( 1) er. pe.ra.6, p. ~ 

-. .. 

.. 

... __ 
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In th~a oonnao-tion 01ru~hor nu.o p.rovidoe for tho dt>greo ot 
' . ' .. !. 

roeponaibUity of tho individWlla involwd, in the tollowins t ~.nu• 
(~iolo 6) 

" N . o1thor too offial.oJ. poo1.tion, a.t any tirno, of M aooased, 
nor tho fact that o.n acdusod a.oted pursuant to ol'iar of 
his i;>vommont or of o. suporior ehoJ.l, of :Ltoelf, bo 

· auffioiont to f'roe such aoou.sed from res·1,oneibility f'or 
BI\Y orime with ,·.hioh ho ie oharlJed, cut suoh oiroumate.mea 
may ba oonsidorod in mi-tig~tion of' punishment if the 
Tribunal deteminea tho.t justioo so requires. " 

Thia provision oorros1')0mls to Art. 7 onl 8 of tho NurombGl"S · 

Ohartor, which have boon anulyaod in an~hor part of this Roporte ( i)_ 

. Both Chnrtors dooido upon two funillJoontoJ. quostions, ooo in f'aoo .. . 

of tha novelty of tryin!J individua.lfJ for "orimas against peooe", and 

the othor in re-go.rd to th.o unoortai.nty of the rulos of' international 

law • . · · 

Thoy deol~ oqu~ ro i:onsibility of all individuals involwd 

irreapooti ve of 1 

( a) Tno off'ioiol. posiiiion hold by the offendors. (The 
Nuremberg Charter apooit'iooJ.ly inolu<Jes heads of sta.tea 
and roaponaiblo offioials of tho Govanvaents)J 

(b) Tho foot that tho of'feoo.or J'!ll.\Y have aotod upon suporior· 
ordElrs. 

Ttlt difforenco ootweon the two Ohc-rters lioa in that tho Per 

Eaat~.rn Charter inoludos ar.1ong ctrc1UllSt.'.l.noe::s Jam:i.tting a mitigation 

of pwrishmont the official position of tho aocusod, vmerGas the 

Hureniterg Charter oxoludos it and J.au.vos o nly the fo.ot of ho.ving 
(2) 

aoted upon superior orders. . 

A8 far as ruloa of' law a.re 0011u.:>mod, the p.&:'Ovision doolnring 

the irrolovaooo of the official. t oaitio n of too defendants cuto • 

across a question for which thoro woro nu rulos in int<;1rnational law _________ .. .. .. 

(1) or. P• (Roforenco t o po.rt drnfto by Dr. Litawaki). 

(2) Of. !!Y,~~ r_g _q~r~£, Art. 8: "Tho official position of defornante 
whothor ·ao Hooil::. of' t to o:- rosponeible ot'fioialu in Gevommon\ 
Dopa.rtioonto, ahn.lJ . not be 001 s idorod a.a frooing tbom from 
responsibili.ty or mitir,ating puniol'lnont"• Oo~nro witl\ Art.6. of 
Par Ea5tom Oh....'\.r.tor, 1•.::.- :·;i~ 



.u-,. 
until the trials in Nuremberg or To~, but only attompts to introc'bloo 

tbe principle attar tho first 110rld war. ( 1) The proNion itself 1a a 

log:loal oonsoquonoo ot tho rulo that aggrassiw wars o.ro orimi,a auna.Ul• 

individual ponol reoponsibUity, rule whiob tho Nuremberg Trib.mal 

qualified aa doole.ra.tory ot the sto.te ox:Lating at lU\Y re.to sinoo tho 

K8llog•Briand Paot. ( 2) 

The Nlo oonooming ottonoos oomnitted upon suporior ordom deoi4oa 

upon a question for mioh ·na1aa ot intomationnl law woro not preoie, 

enough~ wbicn oonseqw,ntl.y required to be mode oortain one w,q or 

B1X>thor. (J) 

•--• -·--------------------------
( 1) 

. ., 
Tho a.ttompts r·oferrod to conoom tho caso of tho Kaiser. In its 
Report of 1919, tho Cor.r.d.ssion on Responsibilities expressed. tho 
viov; that ponal liability for violations of tho laws am. customs 
ot war. shoulc.1 includo o.11 persons "howovor nigh thoir l)OSition 
lllL\Y haw boon, including Oniofs of Stntes". er. Doc.I:a/107, p.l4,. 
In. this oontv3ction the Allied Powors inserted in th.o Vorsa.Ulea 
Treaty oxpross provisions cleol~ng the roaponsibUity of the 
Kaiser for violo.tiona of international law ani providod for a 
penal court to try him. ( See Art. 2'Zl of the Versailles Treaty) • .._ 
As is kno\lfn thoso maasuros novor materinlisod am. oo jurisprudeDOO 
has owr beon fonnod on tho subjoot. 

(2) or. p.9, footnoto 1. 

(3) Tho unoorto.inty of intar~tional law on thio isauo is W'dorlinod 
by authorita.tiw writors. Cf., for inatnnoo, H.Lo.utorpaoh.t, The 
Law of Na.tions and th.e ~nishtoont ot Wnr O.rim3s1 British. Yoe.r Boole 
of International Law, 1 44, p.69 aid folloWing. This situation 
is oomoctod with wido diwrgonoos exi.stine in th.o munioipa.1 law 
of vo.rious oountr:los doaling with. lo.wa am oustoms of war, (or. 
Lauterpaoht, 1-_oo.oit.) aid. ovon Within tho aoopo of tho J'JWd.oipal 
law of o. single country. ~ ooao in point oonoorns the British 
Military Manu.'ll and tho u, s.Rulos of Lnncl Warfaro. • Until 1944, · 
and including tho l)Oriod of 1914--1919, both. texts oontaiood 
,,xpress provisions to tho etfoot that military perao~l OOlIIDitting 
violations of the rules of warfare upon ~orior orders "aro not 
war criminals am oannot thorofore bo punishad by the onol!\Y". In 
1919 the eoomission on Rosponsibilitios odoptod an opposito 
attitude, ard in 1944 tho provisions of the British Mil.it~ 
Manual 311.d tho u. S. Rulos of LMCl Wo.rta.re were aroond.ed an3. hlJ 
rule of ' impunity rovorsod to allow punushmont. Of. Kr. Brand'• 
paper. English writers oontemed boforo tho amordroonts woro mad.a 
that the Ohaptor oonoernod (XIV) of tt.> Brit:!Bh Militro :tlo.rual 
had no sto.tutory forooJ that its provisions relating ot&i plea. 
of euporior ordora were at vo.rianoo with. the oorrespon:iing 
prinoiplos of Enel.iah oric:Lnol and constitutional lawJ anl that 
it reproaontod an exposition of rules of intornationol lo.w only 
as undoratood by ono country. er. Lautorpaoht, op.cit, p.66, 
n.l, and p., 69, n.2. 

' ' 
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lran the viowpuint of tho human rights of tho individua.ls 

involved in war cni.rms trial.a, both rulos fall within tho aphoro wbaN 

thlt rights of the victims of wa.r or!Joos and thoso ot th.a parsons 

B00U11ed tor tblir oomnission oan oonfliot ,vi th rogard to tho aontonoo 

mioh the oourts haw to pronounoo. 

Thia aspect is oonoidorod in o. soparate oho.ptor, which deale 

w1 th tho q1ostion of too oxtent to which tho roetrictod right ot an 

aoouaed to pload Not Guilty on tho basis of his official position or 
• 

hie having 00lllll1ttod violations of human rights undor auperior orders, 

low or oan load to tho rooul t of exculpation or roduction of tho 

penalty of nn aoousod poraon in spito of such a violation. 



UNITED NATIONS WAR CRIMES COMMiss.ION1 

Dooument IIJ/108, P.tl.!t, }rd line, last word. 
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the v.oro "curtailing' v.nioh appears at present. 
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UNITED NATIOH3 WlaR CRIMBS CXIOIISSION 

HtlUJi RIGHJ.18 RIOOJtr s PPl[,OOWARJ' P/.pJRS 

THB TOKIO TRIAL 

Bapportours Dr. & Zivkovid , ...... ~ 
Additional. ~ in Dratt I 

to oa:Je otter para. 12, p. l,,. 

.. / 

nr/108 (1) 

·1,. Finally, it 1s to be noted that tm For. l!',aatern <Jlartor aooe 

not contain o. special provision empowering t~e . Tribunal. to doolue 

that a group or organiso.tion is orir.linol, os in tho oue 'Ill.th 

· 'i.rticle 9 ot the ?hremborg Charter. (l) The Par Baatem Qlartor 

tollowa the latter only in enunciating the general principle that 
. ' 

the T:ribWJ.Dl. 1a oompotent to try and punish-wor or:bninala '",Ibo u · 

individU8le or aa members ot organisations" arc charged with 

~rimes against peace, wnr crime~ or ~'008 DgQJ.nat h\DMity. (2) . . .. 
. . . 

Tho similarity between the two ~era in t~s rospeot does not 

go beyond this point. 

AIJ a logicol outoane, there 1a olso no provision such as 

Artiolo 10 of tl".e M.arer.iberg Ow.rtor. TM latter prescribes that 

when an organisatior. :is declared criminal by the Tribunal, its 

members oan be triod by mtional, military or oooupation oourta 

tor membership in aucb orgo.niso.tions, arad that in such oases the 

criminal nature of the organiaationa involved 1a ooneiderod provoo. . 

am cannot be quostioned by the other courts.(}) 

(1) of. lbc. III/113, p. 25 o.nd }l-32. 

(2) Far F.oetorn Chartor, /.rticlo 5, paro.. l. The oorruspoming 
text in the Nuremborg Chart or (Article 6, paro. l) reads 
"The Trib\Ul8l • • • shall have the pov«,r to try am pwrlsh persona 
who, o.cting in tho intoresta of tho Europeo.n Axis countries, 
whether as individuals or as 0001bers of orgo.niso.tiona, oom-
mi tted any of the tollowing crimes". Then follow t~e doti-
ni tiona of orimos · o.gainat peace, wo.r crimes and orimoe ago.inst 
humanity. 

(3) Por toxt of Article 10 of the Nuremberg Qlllrtor ot. P• •• •, 
(])Jo. III/113, p. 25). 

\ 
' 
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. . . 
In, i;his manner the•-whole· quoation ot the so-called collective 

responsibility for wnr orimoa· ho.s been loft out ot the Par loatem 

<hlrter, particular]¥ the question of the preamption ot guilt 

ot those individuals who bolonaed to groups or orgnnisationa 

declared criminal. 

It is n matter ot ·opiriion whother the Per loatern Tribunal 

oould avail itself ot the some, powers u thoao -oxpreaaly provicJecl 

tor 1n the Nuremberg aw.rtor, uaing aa a lego.l basis the general 

provision in .Article 5, para. 1, that U is OOl!lpotent to try 

individual.a guilty of wnr orimea "os members ot organiao.tiona". 

It one is to to.ko tho view that tho Tribuno.J. can ho.ve m other 

·powers than those expressly conferred ~n it by the Qw.rter, 
. . 

the onawor would be in the negative. 

Should this be the oo?Tect o.nswer, tho gonoral I>roviaion ot 

Article 5, para. 1,· would have no other meaning o.nd oonaequanoe 

tban to indicate a purely fnotual. ei tuation. Namoly, that 

individunl.a tried by the Tribwuu ctlll bo prosecuted with particular 

reference to their having belonged to a group or organiso.tion 

involved in the oanmiasion at the alleged crimes. However; 

t .-.18 particular oonnaotion 'WOuld have no legal oonsequoncee. 
. . 

It would remain entirely in the sphere at toots OB a nx:>ro apeoitia 

description of oircunato.nces,regarding war criminal.a whose guilt 

'WOuld remain involved solely in thoir individual capacity. 
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III/l.OCJa 
lat Ooto ba r1 19't7e 

Dra,Q II 

A.t the time ot tho writing ot th:la Report the Trial. ot ll&jQr 

Japanese War OrJm.naJ.s at the International KiU.tary Tribunal tor tho 

'gu-&aat. ill -~ .be•iAaft•~ rel l ~ »..., .Ba.at..o.. :ci,iv-,n,1,,. -u--4U,lt,._jA-. 

progroaa. 

Without tho poesoasion ot th.e Transoripta ~wripg the wholo 

trial an:l batonJ · having at ham tho J'Udginent of tho Par lastem 

Tr!,bmat, 1J: -i,a _iapoasible to giw an aooount ot tho e~nt to -wbioh 

tho rights of tho "1ot1me ot tho Japamso war oriminala ·woro or tailed 

to bo proteoto~ aa a result ot tho Trial. · Until mob a ttm, all tbatl 

oan be dono is to eatablt.ah- ·the tiold oowrod in .rogard to theso r~hta 

by tho pro••IJl&ti&ig body in it• ~-... aDll lt" ..u..»~ -a....-.l . 

~"8 tba proc,Ha«.., --=ao-4 BO for -1:et'oro ~ho Far laatom Tribunal. 

Howowr, OVOD in thia inoomploto form, tho aouroos ot intomation 

at ha.rd ehow, aa wU1 lx> seen in the subaequont pages, some toatures 

whioh are pariioular to tha To~ Trial ard. whioh diatingui&h it from 

all othor trials hold up to dato. Thoir importanoo oannot be . . 

undorestima.ted oa far as tho dewlopoont or at loaat t~ t _~n4a cli_spla_,od 

in ·tho dowlopnont ot international la.w aro oonoemed. in .tho field ot 

protecting human righta. 

Tho following 1a an acoount be.sod upc,n tha Indiotmnt sul:m1.tto4 'to 

too Fa.r Eastern Tribunal. 

,., . 
. , 

··"' .• 
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HUllAN RIGHTS VIOLATED BY "WAR CRIMES". 

1• Tho Indiotmnt oovore first of all tho worat and moat bl"\ltal \ypoa 

of violation■ ot humon rights, i.e. violations againat tho lU'o, hoaltb 
. . . ' . 

. . ..... . . . '_· :: .· .. .. 
and bod:Uy intogrity of tho \9iotw. These violations reproaont olear 

• 

"war orimos" 1n the traditional sense of tho to.nn e.n:l oovor a ao.rioa ot 

atrooitiea am otb3r offonoos ot on undisp.1ted· orlm:inol. oharaohr, whl.ob 

haw enjoyed judioial protection sinoo timo immmri&l amoap~ oiviliaod 

nations. Thay oowr too rights of tho throo Jlk:>&t important oe.'9s:,n.ea 

of viotima a.s reoognieod by tho · 1awa and ouatans of wor: the rigtta ot 

the oanbatants, toooo of the prisonors of war Md troae ot the oivllian 
, , , . . . . 

population. 

1'ba ohe.rgea brought against 19 of the 28 dof'ondanta by tho proaoou .. 
• 

ting body in its I~iotmont, woro foxmulatod in a statement of a 

gonora.l nature, and laid down in tho following tonuu 

11 (The dotondants) partioipatad as load.ors, organisora, 
instigators or acoompliooa in tho tornw.a.tion or exocution 
ot a 00111DOn plan or oonspiraoj, Md are reaponsilalo tor 
all 801:a perfonnad by themsel VOB or by 81\Y person in 
exeaution ot ouoh plan. 

The objoot of e:uoh plan or oonspiraoy was to order, 
authorise ar¥1 pomit • • • subordinates frequontly and 
habitually to oonmit tho broa.ohos of' tho Laws and Ouatoma 
ot Waz- ••• against the armod forooa ••• arA oSaill}t·)mal\Y 
thooaanda of prisonora of war and civilians •. •" ( 1 

'?be dotondanta oonoomed wore oooordingly ohargod with having 

oarriod out auoh a plan or oonspira.oy, by actµally ordering, authoriainS 

or porm:ltting broa.ohos o;· tho la.vm .. ~ o~~~ .o/·war. ( 2) In addition 
. . • : !. ; . . 

to that, thoy wore oha.rgod Wit~ having "dolibora.tozy am ruokloaaly 

disregarded tooir legal duty to take adoquo.to stops to seouro tho . 

obeorvanoo e.nd prevont broaobos" of t~- la.we and .ous~ma ot war, ( 3) 

( 1) or. Count 53. 

( 2) or. Count 54. 

(3) Of. Oount 55. 
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as oarried.·out by their aubordina.toa.< 1) · 

Soma -oonoreto instanoos of suoh violations of human rights of.tm 

viotima· of war . orlmos wore briefly montionod in oonneotion with tho · 

: : various· eta.gos of ttlo aggrossion agllinst Ohina, · au.oh as, tor oxamplo, 

the "¥liberate killing" or "slaughtoring" 0£ "largo numbera" aid 

· "IIIBl\Y thousanls" of . oivilians on tho oooasion of tha . oa~iluro , ot Nanld.~ 

a,d Canton in 1937, and of othor towna arrl inhabitod plo.oes in 1938 an:l 

1944. ( 2> 
t 

On \ho othor hand, tho prosooutors summed up in ganaro:l. terms a 

aorios of other war or:lmos perpotratod ovor tbJ wholo period of 

·aggrassiva -wars wagod by J~an against ·. tm various oountries involvod. 

Express reforonoo ms cado to ·too "ruthl.oas subno.rino . Wt\l"t'aro" oonduotod 

by the Japanese Navy and to tho "doatruotion of crews of ships . sunk or 

captured" ·pursuant to such a vm.rfa.ro. (}) Many types . of or1minala 

offonooa actually oomnitted wore enumoratod in oonneotion with ttw 

bre&.ehea of ox:l.sting conventione .run assuranoos: tho ldl.ling am ill• 

treatzoont of prisomrs of war am civilian ·inmates of oonoontration oaq,sJ 

tho illogal. uso of prisonor of wa.r lo.bourJ tho \188 of poison gaisJ the 

ldll~.ng of combatants having laid down thoir ams; till dostiuotion of 

proporty withou·t ·m111ta.ry Justification or mcossity; pillage; the 

fa:Uuro to rospoot family honour and rights, individual life, pri va.to 

p:roporty and roligtous oonviotions am. worship ·1n oocuplod territories; 

tho deportation and onslavwoont of tho inhabitants of oooupiod territories; 

tho tailuro to rospoot military hospital ships~ 4) and tho likoe . 

-.------. ----------'·•- ·--------------
. (1). · T~ qw,stion · to what oxtont theso acts repreeont sopo.rate substan-

tive. orim>a, diotinot from actual war orimos ·oonm1tted as a result 
of. a !'plan or oonspira.oy0 , or of the orders, authority an:1 pormia­
aion to porpotrato thorn, or finally as a oonsoquonoo ot the failure 
to,prevont thom from ooourring, is oonsidared later, P• ~ n.l. 

( 2) Cf'. Appendix A, Sootion 2. 

(3) Of. Irniotmnt, Apporrlix A, Sootion 7. 

(4) Of. Indiotmont, Appondix D, Sootions 1 - 15. 
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AT1'llllfT 'l'O IN'l'B0000B NEW 'l'IPB OP IN'l'lmNATmlfAJ: 9!JNI, 

2. .Apart trom thoso olusioal typos or oatesor.le• ot adm:l.nal 

ottonoea conml.tted 1n violation ot the lan am ouetoma ot Rl"i tbo 

prosecuting bo<\Y introduood a special category tor wbiob it oan be ■aid 

that it ho.a no parallel in the Nureni>org or any other trial bold ao tar, 

am that, 1t' adnd.ttod by tho Far Be.stem TribuMl, it 10uld be entU'Oly 

now in intornat:looal lAw. 

Namely, tno pmsocuting b.,dy irdiotod tho detornanta tor tbo loea 

of lifo ("killing" Md "lllll"der") of tne oombegtant, of a m.abor ot 

attaokod ex>untrias as a direot result of the military operations 111th 

whi.oh Jepan opomd the hostilitioa against these oountdos. The obarp 

was· baaed upon tho faot that Japan "initiated unle.wt'ul hoatilitioa11 in . 
violation ot Artiolo _l of the Hogue· Convention roJat:lft to tho -Opanins 

of Hostilities,. tnat is to a~ without a warning or a declaration ot 

war. the pro880Utora eullld.tted tho argument that au.oh opening ot 

hostil1tios boing "unlawtul", tm e.ooused and the Japanoeo a.mad torooa 

"a>uld not e.oquiro tbl rights of lawt'ul boll1gorenta"• AoaordiaslY, 

the killing of aerviooman on tho ·oooaaion ot theao treaoberoualy openod 

boatilitioe was rogo.rdod by tha prosooutora as roproaontiag a aepan.to 
-· ( ) 

oriminal a.ot doriving from the unl.awf\llneee· of the attacka themaolwa, 
1 

Speoifio ohN-gea v.hioh woro brrught torwo.rd. in tbis oonnc,otion 

inoludo the killing ot A<lmiral Kidd and 6b?ut 4,000 members ot the U.S. 

Navy am Army ·9n tho o.coasion ot ·tho attack on Poa.rl Harbour on 7th 
l~ . 

Dooomber, 1943 ; tho killing of British offioors and aol~n aurt.ng 

( 1) So, tor instance, µi the first Count oi' this pa.rtioular ~oi:l.on ot 
:tho Indiotmant, tho proseoutors charged tho deteBlanta tor _having 
pe.rtioipe.tod 1n a "plan or CX)nspiraoy", tno o bjeot ot wti ab was to 
"kill and DIU"der tbit parsons deeoribod below, by 1nitiat1~ -unl.a.w­
ful host:l.litioa ••. The poreons intandod to be lc:Ulod and na&rdored 
woro all suoh poreons, both roombors of tho armad forces ••• and 
o1viliana, as might hAppon to bo in the plnoes at tho timoa of auah 
attaoka. Tm said hostilities am. a.ttaoks wero wilmrt\u beoawsc, 
thoy wore broaohos of Treaty Artiab 5 in Appendix B,ain tho 800U8ed 
an:1 tho • • • o.rmod forces of Jopo.n owld mt therotoro, acquire tho 
rights of la.wt'ul b>lligerents". Of. Indiotmont, Oount J1• Tho 
Troo.ty A.rtiolo rofarred to is Artiolo I of tho Hague Oonwntion 
rolatiw to tho Oponing of H0stilitios. 

(2) or. Count 39. 
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tbo attaak on lt'.)ta Bahru, Hong Kong and Shanghai on 8th Dooember 

194l( 
1
); tho killing ot tho eervioomen of the Philippinoe whilat 

in~ng -the Philippines territory on 8th Deoambor 19i.1C 2); the 

killing ot eorvioemon ot tho U, s. S. R. ani Kongolia on tho oooaalon ot 
. 

tha aggressions wagod ago.inst tbom in too sumner ot 19,9 whilst these 

two 001ntrios woro noutre.l. ( 3) 

Jointly with these oases wro subnittod obargos for atrooitioa 
. 

against the oi Vilian population am tho prisoners of war ( "diaanned 

soldiers") (4-) ocmnittod in tho oourao of EimUar attaoks al¥l 

aggressions, partioularly against Ohina. 

AJ.l these obt.r3ea were grouped separately from the aootion dealing 
. . 

with "conventional war orimas and. orilms against humanity", e.in treated 

♦ under the heading ''Murder". In this soot ion tnoy wro deeoribed as 

represontiq; "at the same ti.Im Orinns against Pea.oo, Oonventional War 

O~a, am Ck-imos against Humanity"• (5) 
. . 

Loaving aside the purely teohnioeJ. qiestion whott.,r ohargea tor 

atrocities perpetrated against "oiviliana am disanned eold1era" ought 

not to haw boen included in the seotion dealing with war orilma am 

orimas against hmanityC 6) rather than in tho sootion ha~ "lluiuer", 

tbt p.maeouting of the loss of liws of oombatants during ml.litar,y 

operations is undoubtedly a novel attompt to develop to all its 

logical legal oonsoquonoos too tact tMt to open hoatilit:l.as wittwt a 

doolaro.tion of war is a broach of existing Troatioa o.Di oonaoquontly 

roprosonts an illogal aot in international law. 

(1) Cf. Orunts 40, 4l arrl 42• 

( 2) or. Count 4-3. 

(3) or. Oounte 51 an:l 52. 

(4-) .or. Counts 4-5 - 50. 

( 5) or. Group. Two, Introduotory paragraph and (?ounta 31 • 52. 

( 6) or. Grcup Throo, Counts 53 - 55. 
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The rowlty oonsists in qualitying this Ulogal aa1I aa lldna at Ibo 

uno timo odminal ani in rogaroing a.oooNingly u vlcnia ot WU' Ol'lmla 

oombo.tantla ~ lost thoir livoa during military ope.ratio•• 

Thia attompt is so moh tho m:,ro _aigniftoant that ~ntioal •• 

G)lllld.ttod l:(y Gomal\Y on tho OOO&Bion ot owry agroaaion launohod l:(y tho 

Nada 1n l\ut,po, woro rot proaooutocl boton _tho 1"&~berg Tribunal• 

It roma;t.na to ba soon whothor tm ohargo med.o in Tok;Jo w:Ul be 

, aoooptod by tm Po.r loatem Tribunal. a ao, tbl.a ~d &'Op,N■ont a 

t\u-tbor dowloprant ot tho lawa ot war. At thia atap ot the To~ 

Trial it 1a still d:l.tfioul t to seo oloarly all the olomonta wbioh 110\lld 

ocapoae the dowlopm>nt, Howovor, they oould tontatively be d.oeoribed 

as tollowaa 

Tho loas of liwa intlioted upon military peraomel ot a nation 

atbolmd without a doola.ra.tion of Wt\1" would bo a orSmo 1n itaolt pNMD­

ably on 8000W1t ot tb3 taot that such mambora of t.bo tol'O&B WH'O unpre-

pared to moot a military a.ttllDk from tho edvonary, Tho NUOD tor 

admltting tm elomnt ot unpruparodnoas ll8 relow.nt Wt>uld ~ie in that 

without a wam~ mnilora of tho a.tta.oked a.mod torooa bad ro obanoo to 

t~t anl did rot loao thoir li1Vs in a .fair oontoat of t()l"OG. To 

clepriw them ot their liwa umor auoh o:Lroumatancoa ,uould bD tantem:,unt 

to sheer DIU'der and thoretore oriminol. fhG Q<Mne wbioh O'Juld thQn \io 

tNCon is an altomativo onoe Om could la.Y down oa o. loga.l pl"OB\llll?tion 

that without o. doolaratirJn tho a.rmod forooa of tho atta.oked nation aro 

to be doomod. wipropD.l'Od in nll oases. On tbl other hand one oould 

judgo oaoh oa.se upon its own Imrits, i.e. on whether tho attacked arma4 

torooa wero in toot re003 to met tho a.ggrosaion or not. 

. Judging Upon arn within tho limlts ot tho concrete inatanooa tor 

whioh th.e Japanosa war oriJ!line.la woro indiotod, the or!minol natuN ot 

aioh. aota in oithor oaso wwld be restriotod only to too period ot the 

opening of hostilitioo, i,o. to tho period during which it ia justitiod 

to oona1der that tb:l anood foroos of tho attacked nation were ·taken 

unawaro am oould not thoreforo wnartake operations roquired to engo.ge 

regular oocibata with too aggrosoor. Tho killing of oombo.te.nts of the 
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attaokod nation~ tho p<Jriod of surprise w uq,roparodnoae baa 

olapsod would not ropra sent a orimo. 

Altoough limitod tl, the initial stogos of a war, the above 
. . 

ohargo opons a. DllOh wider question in oonmotwn with the logal 
. . 

argwoont the proaooutors mad.a uso o~ in Qrdor to t'~ thoir irniotmont. 

Tm a.rguDr.3nt oonsista in· ~ oontention .that, in v:I.QW Qt tho unla.wtul 

oponing of' ~stilitios, tho defendants did not aAd, 1'.ooul.d not acquire 

the rights ot'. ·lawful "belligerents 11. • u-this ·1s to ·oo ta.kon oa 
fµndamanta.l tor tho chargo, it oould at tha ~ time be said that 

oaoo tho aggressors had acted in a W03 . as to be cloprivod; of the "rights 

of .lawful bolligor::lllta11
, thoy romain in _tq9 some l<.gal position through­

oot tho .wb:>lo period of war, ani rothing subsoquont to an "unlawt'ul 11 

atta.ok oan make tho war itself 11 lawt\ll. 11 • • T)le lo3ical oon88quenoe 

wuld 1:o that tho killing of' 8J\Y ocmba.tant of the o.ttaokod nation 
I • • 

ooIIIDittecl at any _time during tho aggrossiw war, 1s criminal. 

It is not in t~ loast suggested that this . 9hou14 bJ adoptod in 

8J\Y tu~ syet001 of tho laws of war, oor ~~t it stJould be discazded. 

But in n.EJV1 ~ tho oourso taken liy the prosooutiqn in 1okyo, tho 

question. is. opon a.rd should be anawo:z-oo. .o~ ww qr anothor, particularly 

.in rogaro .to tb3 logioe..1. oonsiatanoy of tl'Yl (?Omparati wzy nowl rule 

a.coording to wh.io1' a w0.! is criminal muoh moro, tt not sololy, on tho 

.basis that it is aggressive than on account of whether it was launohad 

with or w1t:10Ut a deolaration of war. 

I 

HUMAN RIGHTS VIOLATED OR LIABLE TO BE TREATED AS VIOIJLTED 

BY 11CRDfES AGAINST HU}{~TY". 

3. Ttva prosecutors o.t tho Tol<;yo Trial doa.lt with a. numbor of offonoes 
.. . .. 

which thl"t>w light on tho viol ation um protection of oortain tuuno.n 
,. . . 

rights of partioulo.r intorost both in tin¥> of war o.nd poaoo-tirooe 

( a) 0~ of thoao offonoe·a affoots too right to j ~ -~th am to 

life. It oonoorns tho illicit traffic with narootioa1 am. rooro 

particularly with opiwn. I.n t m desoription of faots ar¥l oiroumata.ncos 

rolovant to prove i ntor alia too pl anni ng, prop~a~~~~ . ~ ~ng of 



-8- ; 

un.lawt\11 wars, tho proaooutors made retoronoo to the tollo'WinS Oftlltas 
11 

Durirlfl thie wtx>lo poriocl oovorod by thia Irniotmnt, a&oooaaiw 
Japanoao Gowmmonts, through their military and naval 
QOIIIJ8lldora am oivUian agonta in Ohiria and othor tom.ton.ea 
\\hi.oh they hod oocupiod or dosignod to o~upy, punuod ·a 
ayatemaiio polioy of woakening :the nati ,m inhab1tanta• wUl to 
roaiat.,. J! onoour8jlin& inc:po.aodf:'tl n and .... o~= ltblJr ne.rootlaa aii1 PX-~} !11'i ____!_ _ 
oo _ ion o _ such c§wia amooo suo ROOP o. . 

Then thfJ proaeoutors wont on to sa;y how the Jepaneao Oowrmont . . 

aeoroU.y providod largo sums of monoy to this ottoqt, how i't uaod tho 

prooeeda ot the traffic with tho narootios to finance agg.re•alw ware, 

and b>w it oonduoted tooso illegal affairs thr.o~h. govornmontal oboMola 

ani organisa~ions.(2) . 
~ main logo.l IJOint mado by tho prosecutors 1n tbia · respc,ot -.. 

the faot that tho ham infl.iotud upon tho oiv:Uian populo.tiona oonoomod 

waa in violation of too oxisting Troatios, whioh wore all roterrod to 

oxpresaly. ( 
3) Tnis oaso oould bo roga.rdod as roprosonting ono ot tho . . 

II • . 
":lnhmaho acts" fill.line within tho notion of on.mos against humanity"• 

aa dotinod in Artiolo 5(o) of th.a Fa.r Ea1Jtem 9~e~. 

(b) Another group of offences nffoota _the politioa.l Ol" oiYil 

rights of the oitizone ot Japan itself. It their o.rimino.l nat\lN ia 

rooo~sed by tl-¥:> tribunal. thoy v-.uuld a.loo tall within ttw notion ot 

•crimes o.gainst humanity" a.~ be qualifiod as ~It pQ.tpetN.~o4 1n tm 
relation between a Sto.to (Japan) anl its own oiti&f;tna. 

In the deaoription ot rolov-Mt · events attaobod to tho main ~ 

ot tho Indiotmont, ti'¥> prosecutors statod in tho following manner how 

the 11mllitan.ata" imposed tooir rule in Japan and violated political 

ani oivUa rights of' tboir oompatriotsa 

" ... Proo PaiJfomentar,y institutions as proviously ox:lsted 
were g;.;;dua_y atampod out and a systam similar to tha 
Pasoiat or Nazi Jlk>dol introduood. ••• " · 

... Gowramnt agonoios ... stamped out troo itoooh and writieg 
by oppomnte of th1a polioy ... O,,osition to ti.a polioy waa 
also oruahod by assassinations o loading politicians .. • The 

--------------•W- -------------(1) Ot. I:niotmnt, Appendix A, Sootion 4. Ito.lies o.re introduoed. ·· 

{2) ot. Irxliotmant, Appendix A, Soot ion 4. 

(3) or. Iaiiotment, Appendix B, urnor 10, 16, 32 anl 35. 
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oivil and oopooio.lly tho milit~ polioo were also used to 
suppross opposition to tho W!U' polioy. 

Ttto oduoo.tionnl e.ystoma, o1vil, military and naval, woro 
used to inouloa.te a spirit of tote.litariam.am, asgroasiop. 
des:Lro tor war, oruol ty am hAtrod of potential onwnies.'\ 1 ) 

Rotoronoe to broaohas ot tho than bindin3 Troatioa th.oroby 

oomn:l.ttod was made, such as too reforonoo to Artiol.o 22 ot tho 

Oownant ot tho waguo of Na.tions. ( 2) 

• (o) Fi.nally, tho referonooa made by the prosecutors in the 

Indiotmnt to a number of otmr broe.ohas of Treaties give a hint of 

what they apparently inten:led to dovolop 'boforo too Tribmal in tha 

ti.old of violations · of human rigllts. Suoh, tor instance, is thQ 

roforonoo to tho alroady mentioned A.rtiole 22 of tho Oovone.nt whioh 

boun:l mania.tory powars to guarantoo 1n tho mandate torri torios "the 

prohibition of abusos suoh aa tho slavo trade, the arms tratfio, 

an3. 11hB ·liquor tre.ffio1 and tho provention .. • ot mlitg.l'Y traif!1a8 

ot the pa.tivoa tor othor than polioo purposes am the defenoo of 

torri~o~••• "(J) A,x>thor instanoo is a raferonoe ~ to Article J 

of the 118.mAto grantod by the LollflUO of Nations to Japan in 19_20~ · 

prohibiting sla.vo trll.de am ,forced labour in the mainate territories. 

ill tmso offanoos a.ro in violation of tho "laws of hµmanity" and 

could be oonsidorod aa instances of "arimos against humanity". 

4,. ror mst of tho rights included in tho pArts of tho IndiotJOOnt 

cp:ited above wuer (a), ( b) a.oo ( o), one major question remaiM to be 

eluoidatod by the Trirunal in its Jud~nt. It is tho quostion 

v.mthor violations of human rights oausod by offences such as tho 

illicit tratfio of na.rootios, liquor or arms are to bo rooognisod o.s 

boing .oriminnl. in thomsolvoa and oonsoquantly as entailing definito 

penal retribution, or 'whotnor thoy a.ro to be .. treated· as romnining only 

( 1) or. Indi_otmeat, Appen ix A, Sootion 6. Italics a.re introcluood •. 

( 2) or. Indigtroont ! A:p onilx B, uno.or 15. 

(3) or. In~otroont, Appendix B, undor 15. Ital.ioe are introduoe4. 
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within tho limits of violati na of intorn'l.tbnal. obligntiona, allowing or 

calling tor oortain sanotiona but oot to~ thoso providGd by poMl law~ · 
' . 

Kuta.tie mutamis, tho s~ question applies tq viol,o.ti.i)~ o~ tuDa:n 
riahta oomltted. by t~ mppr8aa1on of politionl. or oivio rightis on the pari 

of a Stato ( Gowrnnont) tow~ •its .own oitizani,. Hero the quoation ia q,­

lif'ied by tho iaauo of whothor suoh doings within tho borders ot a S~~to oal1 

tor 1n,emational penal justioo, or maroly tor a o.onoortocl intomational 

aotlon ot a. ditfera~t nature. ~ tho pmvieiono of Art. 5( o) -1 6( o) ot tho 

Tolqo nnd Nuranborg Charters, rospootivoly, whioh introluood too legal oonoopt · 

ot "crime against humanity11
~
1)a right for too intornati·:>nal OOIIJl'lanity to 

oomuot orlminal prooaodings for "inhumano oots 01mm.ttod against UV' oivilion 

population, bofora or during tho wa.ra was reoognisod only uiaamu.oh aa auob 

aota waro oomnitted "in exeoution of or in oonneotbn with aey orimo wit~ 

tho juriadiotlon ot tho Tribunal 11 / 
2) po.rtioula.rly in ox:ooution of· or in · · 

(1) Prlor to tho ho Cbartora it is dif,ficult to soo to what extent tho 
notion ot "odtlos against humMity" v1aa uaod wn rooognised aa a lc;g.al 
term. It aoems safe to o.ssuroo that until that time it waa ratbor uaoc1 
in a moral or philoaophioal aonso. In this oonnootion, ot. P.. ot · 
this Report rogo.rding tho atti two tllkon by JJ¥>mbers ot tho 1919 Ooasnia­
aion on Reaponaibilitioa on whotoor rof'oronoo sb-.,uld bo ma4o 1lo Viola­
tions ot the "laws am. prinoiploa of humanity" in ooMootion with war 
orimeae The AnErioan IOOlllbers objootod to ma.ki~ such a roteroaoo on 
tba grown that "laws and prinoiplos of' lu.mlanity' woro not a. univonaUy 
rooogniaod standaro. in intornational. law. (Abow roforonoo to Doo.IIr/107 

6 ) 
. ' . ' . 

P•l • . 

•. I' 

(2) for the full text of', Article 5( o) of. tho Far Ea.atom Ohartor, ot.· p.6 nf 
Doo.III/108. 1or toxt of Art.6{ o) of' the Nuromborg Ohartor, ot • .p- . (Bet.to 
In its Judgmont too Nuromborg Tribunal cJ4)roaaly stntod that "to \i-n 
oonatitute or.I.mes against humMity, tho acts reliod on before the out-"t;>raftecl 
broak ot war must havo boon in axooution of, or in oomo~ti,,;n with, ony'l by D 
on.mo within t~ jurisdiction of too Tribunal"• Cf. ~dJae{!• lngU.ah itawak~~ 
text, H.M.Ste.tibnory Office, Lonclon, . p.65, pa.ro..5. a. a atmmnt oleara 
authoritatively a point raisod by an r.uoooornent introduced in the text o!· 
Art. 6( o) of tho Nuromborg Charter by o. apooio.J. Pr~toool aigood in Borl~ 
on 6th Ootobor 19lt5, botv.-oen tho four Powers signatorit>s of' the Oha.rtor; 
1.0. nearly two roonttw af'tor the signing of' tho C~l'tor in London on 8t,b 
Au.gust 19~5. Tho said Protoool was 8ignacl in ordor to l'ODk>YO from ~ho · 
Englisn om FrEJnoh toxts a. s~mi-colon which stood botwoon the two main 
parts of tho te~ uofining "o.r:uooa against humanity" in Art.6( o), namoly 
botweon tho words "••. bof'oru or during too v1ar", nr¥1 tho worda "or por­
aeouilion■ on political •• .oto." in tho Engliah toxt. . The eom1-oolon WDB 
ropla.ood lJlr a oonma, Cl.6 this ·w. n tho cc.so in tho Russian toxt, anl tho 
1110rding of, the provision itaolf wcw :J,.of't Ulllllto~d. Tho Prenoh. toxt nad 
to bo re-dratted in order to malm oloo.r tho iesuo :it stalcD with the dolo­
tion ot tho eomi-oolon. Tho roaul t of' this amondmont was to make bo11h . 
typos of "orilms against humanity", namely "J111.rdor, oxtomination, onslavo­
mont, doportation Md o~hor inhumano ~ts " on tho 0~ hand, a.nJ. "poraoou­
t:lona on politico.J., ra.oinl or roligioua grotnda" on tho other hand, puni­
shable wnc,l' tho tormo of tho Ohartor only if eithor of thom'woro oomnittod 
"in exemtion of or in oonnootion vr1th, MY arim3 vd thin tno jur:1.adiotion 
ot tho Tri'blnal", 1.0. in oxocution of, or in ooMootion with, "orimos 
against peaoo" r "wo.r ori.Ioos". W1th too somi-colon botwoon tho said 
tv.o parts, llrrl pa.rticulo.rly in tho origiMl wording usod in tho Frenoh 
toxt, tno inl>roBBion left wa.a that thio condition appliod only to tho 
part ooming attor tho somi-colon, i.o. to "1:oroooutions on politioal, 
racial or roligioua eroul'¥lo. " 
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oonnootion with tho planning, proparation, initio.tion or wn.ging ot an 

aggrosaiw war. In its Jw.grmnt tho Nuromborg Tril:unal diand.aaod tm 

ouo tor aioh auppreesions of tho rights of Go~ .oitir.ona OOlllllittod 

before tho war, on aooa.mt of laolc of evidenoo to support the charge .. . . 

tbat they woro linkod up with aggroaeivo wars prepared and waged by 
( 1) . 

. · the -Nazi ·eowrmont, 

()onsequontly, so far the answor ee81D8 to . be ~ho following& , 

or:Lmin&l proooodings'·on behalf of tho intomntio~ OODlllll"ity tor . . . ·: .. . , 

violations ot hllnan· rights oompri~ed in tho oa.toEJ,~ ~t political or 

oido rights oonmittod within tho lx>rdors of a Stat.a agaj.nst it• own 

oitir.ons by omoutivo or lagialatiw eotwn ( B<?~_oallod "or.I.ma against 

tunanity") aro warranted only in oonnooticn v:ith a war of essreaaion 

pJ.annod, pi-epared, initiatod or waged by the a~ State. fhia attirma 

t.he right to international ponal juriadiotion in tho a.bow . aot ot oir­

qumstanooe, am le.awe ·Jpon tha question of oonviot~n. on the faotual 

marita of tho oaso, · o:s· ·1n any other criminal prooo~ngs• ,, 

In contrast with this, no unswer is as yet at he,n whethor similar . . 
intomational ponal proooodinga oould bo warranted . in tim of poaoe tor 

viola.tiona of an i&ontioal natu.ro oormttod in no .oonnootion with a 

planning, pl"8paration or initiation of ar,.iµ,osf4w ~• . . . 

X!OWJDNS OF · 1nJM.AN RIGHTS OF VlOTDfS Df 'lflHRUO~ QI' 

?l)N-BELLIGERENT OR NMRAL POWl1I, •. i· • 
2 • • • . .. - - - .. . . . . 

5. Pinall.y, tho prosooution included in thoir incliotD>n~ 1'8,r. orimea 
. •• • • • ( • • • • • I . . . 

oonmitted or in~n:19cl to_-~ oo~ttod ng~nst ·inlivid~~- looo.tod in 
.. ·' , ; . .. '" . . . . . . \ . 

. . . tbo torritory of' oon-bolligoront ·or noutra.l Powers. · . 
• • • • • • • • • • • • • - • • • • • • • • • : .J • : . : 

. ,- . ·· ·Thii{ oaso· ooOOQms· toi,ritorios bolongiqg .to · Portugaj.':and to the 
; . - · · • -•· . . . .. 

: .. ···ao~t'· Uni;n. • I~ thia r espoot tho importnnt po.int ie that Pcrtugal 

•· .. 

. • . . . . .. .. 

(1) ot.Judspont~ op.o~t:.., ·p.65, pa.ra.5 • .. .. T~e ~l~t -~age :roads a.a 
tollowa:ho Tribwlal. J.a of tho opinion t:iat ro.~J,t~ and b'.>rriblo 
oa JII.OI\V of· thaso or.I.mos mre it has :oot beori .:eatista.o.torily prowd 

:;· ttiat thoy· wore dono in oxarution of ·or in oonnoation with• orima 
. . ~a.inst poooo or war or~s. . ".!l.'lio Tri~ thoroforo oannot malco . ;· a gamr3.l doolaration t ha.t too rots oofora' · t939 tiOre mimes against 

tu.unanity,within tho 1:10.anin0 of tho Chortor~~••• .''; · .: . . 

. . ,, _, 

:~: .· .. . . .. 
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l'Omld.nod noutral throUJ3hr.>ut tho vlb,lo period ot the last war aa1 that 

tha s~v.1.ot Union ontorod into a. state ot wo.r with. Japan only on 8th 

August; ~94-5, juat o. tow da3e botcro Japo.n' s oapitulat1on.C 1) Prior to 

that d&te, ttm Soviet Union and Jo.pan woro linked by a Pact ot Non­

Aggresaion at.gnocl on 13th April 1941, whioh. reproaontod tho losal buia 

ot their nutual neutrality in tM wars in wh:l.oh thoy wre reapootivolf 

engaaod o.ttor that do.to and witU tho Soviet Union doolared ~ on Jo.pan. 

6. : In thoir oha.rgo for war or1mos, a part ot whioh wo.a oitod nbovo ( 2) 

tho prosecutors indiotod tho dei'ernants tor "broa.ohoa ot tho L&wa an:1 . . 
0Ua1'ome ot War ••• ago.inst tho o.rmod torooa ot tho aauntriea bo.reinattor ' . 
namod and QS&inat many toouanma of prisonors of war am oivUiana thon 

in tho powor ot Japan bolong~ g to • •. tho Ropublio ot Poriugal and tho . 

Union of Soviet S00ialist Ropubl ios • • • .,( J) Both theao oountn.ea wro 

namod without distinction togethor with tooso at war with. Japan. nono ot 

1hioh. ontored into a. etato of r.ar with Japan at n. dato lator than 1941. (4-) 

The poriod. ot tim irdioatocl as rolevMt for tbJ oharcea ia tho 

period bCJtweon 7th Deoombar 1941, and 2J'¥l Soptem;or 194-5. ( 5) 

7• Tho Imiotment duos mt provide a oloar anawor as to wbathor ·tho 

dotondanta ot tho To)cyo Trial wore ohargod in oonnootion with arima■ • 

-----------------------·-... ---
(1) 

( 2) 

(3) 

(4,) 

(5) 

Tho roadinoas of tho J apamso Gowrment to 4000pt tho lol'IIB of 
11WTOn4er aa laSd down in tho Doolaration issued at Potadam on 
26th. July 194-5, was oonmunioa.tod on 10th. Aueuat 191.5. Tbo tomaJ. 
a.oooptanoe of thoao tams was oot:ltiod on U..th Ausw,te 1or b 
te~ ot both oom.inioo.tions, or. :?na.rtn-,$ ot Ste,to Byl1gl,e1 Vol. 
XIII, 194-5, Noe320, pe205, ancl Noe 21, P• 5• 
or. Pase 2. 

Ot. Intiotment, Oounts 53 and 55• 

· Tl'leeo other oountrios aro a Chine, tho u. S.A. , tho Britiab 
0omar:>11wealth ot Nationa1. oanpn.sing tor tho puxpoao ot the 
inc1iotment (ot'. Oount 4-J, tho United K:ingdan, Australia, Oanadat 
Now Zoaland, S:mth Afrioo., Irxlia, Bunna and the Kal.L\Y State1J 
PranooJ th.e NetborlonlsJ Philip~rines; Thailand. Por data 
oonoeming tt» dates o'f the doolaro.tiono of wo.r botweon tboao 
oountdea 81¥1 Japan, of. Departmnt ot State Bullo$1n, Vol.JIU 
194-5, P•2J0-238e For a.ales oonoeming the asgreaa:lona ma4e by 
Japan against tho torritor.l.os of ' theso oountrles ot. Indiotment 
:l.n :I.ta ve.nous counts anl Apponclix A. 

ot. Irniotmont, Counts 53 o.oo 55. 
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wtd.ob ftnt aotua.lly oomnitted in Soviet a.rd Portugeae temtory, or 

•~ tor having talcBn part 1n the prepar~ of tbaee orimae. 

'he detomants were oharged for a threefold or1ainal aotiY1t7. 

( a) •or haVi~ ttpart;ioipatod a.J l~aders, organ:laera, inatip­
tora, or aooomplioea in tJ:41 foN.ll.ation or emClll'lion ot a 
00111110n plan~ 00na5r~", tho object of lhiob "wu to · 
ordor, autho ae ano. po.milt" the oomniaeion ot •tho broaobl• 
of tho Laws ancl Ouatome ot War••• ~ainat tho amoc1. toroaa 
••• prieormra ot war aid oivi,lians. J 

(b) ~ having actually "ordorec11 ~~rtaed w · ff~tto4" 
the oamnisa:lon ot these otfentJOs aa a resul o the 
aa14 plan or oonapir&oy. 

(o) jJ>l finally, tor baY.Ull!i "!!iare~ tmy: J/J5al~ 
to take adoquato steps to aeoure obsonanoo 
prewnt broaoboa" ot tno laws am ouatoma of war~ 
"boing by virtue of tnoir respeotivo offiooa roaponai'blo 
tor ,oc,uring the obl!lervanoo" ot tho lawa and oustoms ot 
war.\4) -

lhoroaa it ia questionablo wmthor tno faot to "plan or oonap~• 

to 001l1Dit broaohea of the laws and auatoma of war can bo proaeOlltod ~ 

. 
. ' 

a aoparato oriminal offonoo undor tho toms of tho Otiarter, tho doten-­

danta wen aoouead of aots botoro the facts wb.ioh ore ar1minal ·umer 
Article 5 s.rroappotive ot whothor those aota (giving orders, 811tboria1ng 

or permitting the OOIIID1ss1on of war orimesJ failure to oomply with 

legal duty to prevent war or1mos from ooourring) Jll8.torialised ~ ao~.ia1 

(1) Ot. Ip4iopnt, Count 53, italics are introduced. 

( 2) Ct. Incliopnt, Oount 54, italics aro introduood. 

(3) Here tho Indictment spooitiaa breaoma of "Oonventions ani 
aaauranooa and tha Laws a.rd OustCJDB ot War". or. Oount 55• 
Italioa aro introduood. · 

( 4-) Of. Indiotmont I Oount 55 • 
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..... o••• O)Plllltto<l in the field or not.( 1) 

~n thia <:X>MOOtion oonorote inatancoa ot orimaa porpotro.tod 

against nationa.la ot aowral ooun~rloa whioh nro at a&1 "1.tb Jap111 

in the rolovant poriod of timo (batween 7th Dooember l9ltl and 2114 

· September, 19lt5) were given, whereas no auoh ouoa ware pl'0duoed with 

rogarcl to Portugal or the Soviet Union. Aa rogarcle Portugal, tho 

only tact produood waa tho invasion ot tho Portugeae portion ot the 
(2) 

tale.al ot !imor on 19th Pebru.ar;y l9lt2• • » to, the So'llet Union, 

ratoronao we.a mado to t\\O military agre111iona which both ~ pla.oe 

'botoro the nlovant period ot orlmea started. One reteronoo conooma 

the a.ttaot at Lake HBBaa.n 1n Soviet tern tory proper, wb1ob took ple.oo 

1n 19'8• Tho othor oonocma the attack ma4o on the terntory ot tbo 

Mongolian Peoplo' s Republic in 19'9 at the Halkin- Gol River, wbioh 
. ' 

lioa ov,1c1o tbo territory ot tho Soviot Union. but where, membera ot 

( 1) !ha Par laatom Ohartor mntiona "a plan or oonspiraoy" aa orimi.:L 
1n Uaelt only in roga.rd to "on.mos against peaoo", and not in 
regard to "war crimes" or "crima aga.1nat tunMity"• '1'ba position 
ia the aamo in tho. Nuromberg Charter (Art.6). In it■ JQipent,tbe 
lunmberg Tribunal mado reteronoo to tho final proYiaion ot .A.rt.6. 
aooording to which "loadors, organisora, inaiigatora and aoocapliooa 
participating in tho to.nllllo.tion, or omoution ot a 00111110n plan or 
oonapiraoy to oomnit any of tho foregoing orimDe are Nepona1ble tor 
all aot■ portomad by any persona in oxocution ot 1U0h plan"• !ho 
Tribunal doolared that th1a provision did oot add &I\Y othor nn or 
aoparate orime to the threo oategorioa apooUioally defined in .A.r1ie6. 
but wa.a deaigmd only to establish tho individual ~SPOnaibUity ot pel'­
eou -p&nioi.pattna in a orlld.nal plan or oonapiraoy. Oonaequutly_ t.t 
discarded tho charge tor. a "plan or oonapiraoy" ·to. ~caa:lt "war orimaa• 
or "onmua .. againat tunanity", (Cf. mm, H.ILStationory Ottioo, 
Om4.6961t,, London, p.l+lt,). According tiia pronounoamant, tnM.vidual 
oriminal liability for a "plan or oonspiraoy" to 00lllld.t onmea 
exlate only inaan10b a.a such. plan or oonspira.oy· ia adDd.naJ. in 
itaolt ~er the .roapeotiw Artioloe ot tho two Obartera, which mane 
only witti regard to "orJ.m,e against peo.oo". Thia iaaue wu noently 
oontilmod in one of the subsequent trials held by U.S.llilitary 
Tribunals in NUrembargJ or. pronounooimnt .mado by u.-s.lW.:Ltary 
Tribunal Noel of 14th July 194-7, in Re. u. a_ A. versua Karl Brandt 
et "1., U.N.w.c.o. Reaeo.rob Offioo, Do'oumont Noea7/uS/9D• Al to tho 
irdiv1dual responsibility for having "ordered, authoriaod, or 
perm:l.tte<l" tho oomniaaion of ""ar orimea" or "orimea against lune.nit)'" 
or tor having f ailod to provont them from ooourrins by v1rlue of tbl 
legal &ity incumbent upon the individual.a oonoernad, it ia oovered 
by the abow quoted tinal disposition of Article 5 ot the Par laatem 
Ohartor (Art,6 of tho Nuromberg Ohe.rtor) oatabliahing tho liability 
of "load.ors, organisors, instigators ani o.ooomplioos. 11 

(2) Ot. Appondix A, Sootion 10. 
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tho Rod AICf/ wero inwlved in oaab&ta aa Allies ot the Kol>a')lian 

Republ ice ( l) 

a. finally, th8 Indiotmllnt dooa not provido tba intomation u to 

wbatt-.er, it orimrla woro actually porpatrated in Ionupae am Son.ot 

territorioe, thoir viotima inal. uded !'l'tionala of Poriup.1. am ot tho 

Soriot Union, or whother thoy nro oontiMd to national.a ot the 0011ntlt.N 

at Wlll' with Japan at the relevant tima, in tbie oue mmbera of "•otr 

amod torooa, oombatMts or prisoners ot W'!U'• 

9. Ho4 tbia infomation boon at band it would haw tumiabod all tba 

elomnta tor a oompleto oaae raga.rd.118 war en.ma am violations ot 

tunari rigbt1 which at the tilno of thoir oonmlasion 1 Mlul!e4-ta.·f'1abta 

of nationals of noutral oountrioa, 

The ~n feature of tbia part ot tbo Imiotment 1a ~hat it oxtoa4a 

the proviaiona of Artiolo 5 of tho Charter to aota wtd.ob, U not 

actually pa>:-petratod, were none the lesa onmnal.ly imomed to be 

perpotrated apS.nat natio~• am on the territory ot ·oo~r1e• wtdob, 

at tho tim ot tho on.mes air1 violations ot human nshte, inwlvad, •re 

not 1n a state ~t war with the Power whoae natM>nala wre hDld olild na.l ly 

.reaponaiblo tor tho aa1cl a.eta. 

To tom a final oonoluaion ,on thia point ono will, ot ooureo, haw 

to wait until the Par lnatem Tribunal pronounces its Jud8nent• 

However, tho olomnta providod by the Indiotment 81¥1 the Charter 

ID8ko it poaaiblo to draw al.re~ at tho preaont stage of thB .. f-rial, tho 

following oonolusionaa 

(a) Broa.ohoa of Laws am Ouatoms of War I\OOOllq>liabed by the 

ooamiaslon ot war or:llma or by aota ba:fore the ta.ota oonetituting,aa a ...:,__ ___________________ ....., _____ _ 
( 1) ot. Appemu A, Sootion 8, 



whole, war orimea, imply that a eta.to of w.u- had boen oreatod betwlon 

two aountriea. Thia wry ai tue.tion oontera upon tho illegal aot■ 

1n10lftd tba na.ture ot wa.r orSmltD, In the abaonoe of a atato ot war tho 

aemo Wep.l aota are aa a rulo ot an oqµal.ly orim1nal nature, but in law 

they oannot be q\\8,1.U'iod a.a "war" ori.moa 1n the toobnioal. aonee. 

Y0 t, the proaooutora in Tolcyo havo expremly ombraoed IUCb ~• 

umor• tho same legal qualitioation with a.ota roproienting "war orimo■" 

in thll teohnioal aenao ·in regard to tho oountnes a.t wo.r wlth J span at 

the rolovut time Tho signitioMOo of auoh a•metb:>d to p.rooeod Will 

bo oonai4ored lator. 
(1) 

(b) No logal. problem ariaoa in thia rellplei inaotar u mmbon ot 

' the armod toroea ( oombatnnts ,.r priaomrs of wai,) ot tho oountrioa at 

war with Japan aro oonoornede Por broo.olv,s ot Laws &al Ouatoma ot War 

ocmalttad agai.Mt then are war orims rego.rdl.osa ot tho territory in 

wbioh they were OOIIIDittod, inalwli.ng torritorios ot neutral Stato1e 

Hoithe.r ia there tor tho some reason o. logal. point in rogard to 

oiv:Ui.ou, nationals ot bolligeront -powars, located ant ViotSJnl-4 in 

territory bel~nging to a noutral Powor, particularly when· 1uoh territory 

is invaded w oooupiod by tho aaarossiw Power. 

( o) 'l'fio point oonoorns only nationals ot the neutral oountry 

belonsins to the oivilian· potuLation at tho aam oountz:y, 

under the ilefflll of tho Par Eaatern Cbvtor tho proaoouton ware 

juatit'ied in including a charge for orimoa oonm.tted or direotocl 

against .auoh-nationals within the tromv.orlc: ot a. war on.mea trial, •.1n .. 

view of tm field oowrod by tho notion of "or.I.mes ase.inat h\lnanity" 

( Artiol9 5( o),) Tho l.attor oe.n ba, w ao a mattor ot toot al"e1 

ro~ as falling within tho oonoopt of wo.r orimea in a wider, non­

teohniDal ao~o, namoly in the sonso that they are dofinod as orSminal 

aota oonnectod 1n orn wo,y or nmther with a vmr of aggroaaion. 

--------------·----------------
( 1) or. para. 10, pp 1a-22. 

• 

• 

r 
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An analysis on this last point bas been made ~l_"Gv1.0\'l&l.y(i) am 

tho following oan bo addod tc, its-

"Ord,mea against humanity" oompriso orima oomnittod asoina1i-!at 

civilian population, oot only in tiim of war ?Qt oqually boforo tbl . ' 

war. Ttie te.ot that they OC>q>r:lae viotima belonging to ''81\Y 

civilian pot>Ulation", i.o. to the civilian population of any oountry, 

ia oxproaaly sto.tod in the Nuromborg Oho.rter, (Art.6( o)) J tun 1ihD 

tact tha;t thoy relate to lx>tb the t:I.Jm of war am tho t~ prooeding 

war ia atreaeed in both the Nuremberg and tho Far B~tem O~ere 

It baa been pointed out that thct omission Jf the ~erma "ag~net w,y 

oivilian population" in th.e Far Ea,i'tern Ohartor is only wrbal and thu 

it does oot attoot tho substanoe of ita Artiole 5(o), wbl.oh oovera tho 

aama tiold aa Article 6(0) of tho Nuremberg Obll.rtor. ( 2) Thia tollowa 

from tba losS,oal oontoxt of Artiolo 5( o) of the Par Eaatem Obaner. 

Tho main iaBWJ 1n cloolaring as "a.rimes against ibnan1ty" e.ota porpot­

rated "betpro or dur.i.ng the war" is to make it ~lovant whiob 
' 

torritory w which population do facto viot1m:1aed 1n oonnootion with 

the preparation or tho waging of a war of aggresaio~ are 1nwlwc1. 

Aooordl.ng to the moaning given the oorroaponding provision in the 

Nuremberg Ohartor, this inoludes a.eta oonmitted aga1.net tho ·rm.ticnala 
c,> 

ot ~ho aasreasivo State ituelf in its own territory. ..Prom 'tibia it 

follows that if tho terms "before or during the war" 1n the Par Be.stem 

Oharter have aey meaning, they a~ any rate oovar the population ot 81\Y 

foreign ex>untry wtx>m Japan happenod or intorded to viot1miae in · 

oonnootion with its war or wars of aggression. And tho.ro js . littlo 

drubt, if M3, tho.t thoy o.lso oowr "orimos against humanity" OOIIID1t too. 
a,gainat Japanese nationals in too holooland itself. 

( d) Tho preoeding roqiarks mako it possiblo to ~aw tho main 

oonolua1on in oonnootion "'1th this part of tho Far Eastern Indictment. 

(1) of. PP• 9 - 11, in,ra . · i.. 

( 2) Cf. P• 10, para. 9( a.) of Doo. III/108. 

(3) Cf. Nyremberg Judpnt, H.M. Stationery Otf'ice, Lornon, Oml.696lt, 
p.65. 
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'l'bl oue bffll8h' againat the detenianta in reapeot ot Porillpl 

an4 the Somt Union 1~ an illustration ot the tact tb&t 1ihl ■ OOJl9 

ot ·oont111pOJ"U7 international law provicl1na tor the punlalllant ~ -.r 

oriainala ia w1c1e enc,uab t.o inoluda penal retriwtion tor Ti.olatlona 

ot maan right• tranaoemtna · tho notion ot war ort.a 1n the teotuiioal. 

eenao. Under tho tenm ot Article 5( o) ot the Far Baatem 0be.&1er a 

war oriaina1 oan bo · proaeoutod and oonvlote4 tor violationa ot luun 

dgbte when tbaro was no eta.to ot bolligaronoy, where the Yiotiu 

•re mt natf.01111.'1.1 of a bolligerent powr, anl where tha Tiolationa 

were OOlllld.tW in territory ot a noutral Power. 

Onit ot tbl rolll1lte ot auoh a developnent 1• to make Nlea ot 

international law applioablo in a tield hitherto reaerftd to a.ud.oipal 

lair, an:l p&rlioularly s.n oases where 1111nioipal law i■ inoapa'blo ot 

mJd.as itHlt valid either on aooount ot tha legal poaition tn,olw4 
I 

or tor lack ot praotioal poaaibilitie■ t~ entorotng ita proYiaion .. 

!bi■ 111q be regarclo4 e.a a deoi■ive atep forward in w1aenlna tbe 

~ia ot botb the substantive law 8111 the jwlioW maobinH:, requuecl 

or at N\Y rate loncltng itself to the protection ot tunarl risbt• on an 

international levol. 

Yet, honwr illlportont this deftl.opnont ~ 'be, it bu, a,i hu 

'been prevt.oualy ■troaaocl, a general l1nd.tat1on in international law 

aa it atand1 at the present time It ia lind.ted to V'iolatione ot 

tunan rigbta which, own tlXlugh oomnittod outside the eoopo ot 

bolligoronoy bot.en the oountrioa directly in'Vt>lW<l, Witro oa111d:t1W 

in exeoution ot or in ooMootion with a war o't aggression. Thia ia 
' 

Ule limitation mt only for implomenting tho rules entailing purataent 

but tor instituting or setting in motion intemational peMl Juatioo 

S,taelte ( 1) 

10. In oonnootion wt.th tho preooding ooriaidere.tiona it 1a appropr1ate 

to oonol.ucle With yet e.n:>ther point of interest. It oonooma the 

ol.e.r.l.ty ot the law applicable to violations of human rights 1n oonneo­

tion with w.l' or!ama. 

(1) or. p.u. 

• 
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Ttw> oaapai-ativo nc mty ot oertain parts ·ot· the ·law~onulate4 

in the Far Baatem and Huremborg Obartera, md tha tact that they 

represent in thamaolwa a partial and new oodit.1.oa,ton 1ft the tle14 

of international ponal law whioll ia in tho maldnl, glve ri• to 

oeztain clitf'loultioa in ostablishing a preoiae oiuaU'ioaU.on ot all 

the various ettoota of tho law 4ovelopod and. ooclit:led in .tho aatd 

Oha.rtera. 'l'his 1a particularly tme in regard to clrulng a olear 

line betwoon "wa.r orlmos" proper on the ono band and "or:lma No1nn 

hJIDOAi~y" on tho other, am in establishing in a p~oiae 1111W tbo. . 

aoopo of tm lattor. 

Tbaretore, whon doalina w1 th information intondecl to lbow to 

what extent Y:lolationa ot human rights e,re or are no~ .oo""84 by 
.. 

existing international lur, it is important .. to t~ at .the a ama Um 

cliffioultiea to lhioh tbe text ot law oan glw rlae to. 
. 

~ wq in which tbe proaeoutora at tbl, Toqo Trial leplly ~ 

oe.a.l in oonnootion with the oaae oon~~~-Po~ an4 tho So-dot 

.. Union u aonaic!orod in the proooding pages, ia in this reapoot a oue 
. . . . 

It has al.re~ been msntionod that the prosecutors have pre.-w. . 

' 
the ouo oonaoming Portugal and the Sonat Union unde1 .. -tbl. •- legal . . . .. . . . 

qual.Uioati.on which they applied to~ ot'tenooa oonooming na~iosela of 
. . . .( 1) 

~ti, oountriea at war with Japan at tho rolovant tim.. ~ .W. ■o 

in tho 00\lnta he~d "Oonwntional wo.r orimea am on.mos aplnat 

Yet, when qualityi.~ their ohargea under thia hea4iiw, 

thoy made no mo1"8 ro:f'eronoo to "orimoa asainst humanity" • . All ottenoea, . . 

including those oonoeming PortugBl a.rd . the .s<?~t Union, . wre unitonnly 

qualified as reprqaonti~ "brea.ohos of tho Laws· and Our,toma of War" or . ' . 

( 1) ot.p.15-16, po.ra.9( a). 

( 2) Ot. Ip<liotmnt, Group Throe, Counts 53-~5-
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"Yiol&tionll ot tho Lan ot War", ( 1) 1.0., as ropraaont1ng only •war 

ona,1• in tlJD teobnioal aenae unlar tbs expreaa definition ot Artiole 

5( b) ot the ffll'. llaotem Otwartor. 

An explanation tor 1111oh a "83 of proooeding oan be toun4 :ln the 
•am.t.ry" ~ aooompan:t.ad the text of the Inliotment eupplied to the 

United Jfatiom War O.d.mea Oamd.ea:lon. Prom this text it appeara that 

thfJ pro■ecutora • took the view that parasraph ( b) ot A.riiole 5 ot tbe 
. . 

Oha.rtel-, ~~8 tor "war o.rSmea" · 1n tho toohzd.oal. aenae, aa &:!:!eto 

,, 99D£ aleo oharse• ooming \Ullor piragraph (o) dealing with"or!mea 

as&1nat lulllnlt)"'. ( 2) , . 

( 1) In oouni 5j tfe reiovani puaase roa¥: "Tho oii3eol o! sid pl&ll or 
OODllpinoy WU to ordor, authorise am. pond.t ,the ~in-Oblet. 
••• an4 the ottioiala of tho Japanoao War lliniatr.,, am tbe por10ne 
in obarge ot each ·ot the oompa anl labour um.ta tor priaonara .ot -.r 
61d QS.YUlan latol"IIN8 •.. am thoir reapootlve eubordinatea •• • to 
00lllli:1t tlw breaoboa of $ho lAwa ~~f ~ u oonkine4 in 
and prom t; ... donwnilona, u a p iooa ... apinat 
tbe utllld toroos ••• aid ago.1nat many thouaaala of prllonora ot war ... 
aa4 oinltana then in the powr otJapan belohgins to the Urd.ted ·Statoa 
ot .Ami.do&, the British 'OolllDOnwoalth of Na.tiona, tho R9P\lblio ot .. . 
Pnaoe, the Kingdom ot the Retberlanla, the Oamnonwaltb ot tbe 
Philippine■, the BDpiblio of Otu.na, tho RoJ>':1blio ot P9f1upjl emr tbe 
Union of Soyiet SooioJ.iat Republics •• , H 

In Ocunt 54, the relevant passage roads& "(The detomanta) ••• 
ordered, outhoriaed am pormlttod tho aamo peraona • • • to OOIIDlt the 
ott•~• ••• mentioned am therobz Violo.tod the le.n ot we.r," 

.. 

In Ool&nt 55 the relevant pasaage is e.a tollo~1 tt(Tbe detemanta) 
... be1ng ... responsiblo tor securing tho obsorw.nc,e ot tho •~P: • e U19Fanoee ~ tha 1Awa am Ouatcma ot War in reape o M 

oroe■ • • • and n reapoot ot ID8I\Y tbouaan!a ot prl.aonon ot _. . . ,,- ) 
and oiYUiana then in the p01'8r ot Japan belonging to tba United ~ ·.1tea 

(2) 

of Aarioa, tba British Oomonwaalth ot Nat1ona, tbl Republic ot. Jranoe, 
tho Xi~ ot the Notherlanda, tho 001111k)nwealth of the Philippines, 
tho Repiblio ot Obina, tK Rereblio ot Portugal D.r¥l $ho~n ~t 
ScOialt.at ReP',lblioo, dolberaely aiii rooklosaly d!aroi~ga.1 
duty to ta.ke adequa.to steps to seouro the obaervanoo am preveld • 
bnaobu thDreot, and thera't,y violo.tod tbD laws ot war1 " 

. ltal.ioa are introduood. 

ot.u.11, w.o.o, Doo.0.197, p.2, laat paragraph. Tho roloftnt \l&Z'&gr~h 
rea4aa "Group Throoa ThO ohargos aro laid wner poragrapba~( b) ani ( o) 
ot Ariialo 5 ot the Oho.nor, and it~ oo oontomed that~ 
~ ~ ~o to o:wr the111 al!:---'fhoy al.logo oonapGao; ~ 

he iiiiiii:Laion ot largo numbors ot bra~ ot tbll lan and 
cua~ ot w.r a, ntained. in r provod by tho praot of olvllisod 
nat~ and tR: var1oua Conventions govorning tho oon4uot ot hoatilitio, 
tba treatment ot pri aonora ot wnr, and ot porsona ard property 1n 
oooupied territory. " 

Italics a.re introduood. 
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It is difficult to soo howeuoh a WtJ3 ot implomBnting Article 5 ot 

tho Ohartor oan bl rooonoiled vd th the t'aot that at tho .mlevant porloc1 

oft~ Portugal anl ~h.o Soviet Union were not at war with Japan. Aa 
~ (1) 

already pointed out it is tho vor-y exiatenoe ot a state at ar wlu.ob 

ocnfors upon the offenooa involved ttwl nature ot "war o~a• aa d1at1not 

from otmr typeo rr oa.togorioa of ax1maae Consequently; in tho abaenoo 

of a stato or war, tho offonoos oomnittod oannot have in law the nature 

ot "broaoma of tha laws am. customs ot war". Unler tho tenna ot the 

Oha.rter tho answer i.B that they ropreaent "crimes ogainat bumonlty "• 

Tho abovo a.ttitudo is undoubtedly duo t.o the diftioulty ot d.rawing 

a olear line ot' donnroation be~on tho t'M> oatogodoa. Thia : · 

diffioul.ty is in a wey oonfirrood in the Judgmont ot the Nuremberg fd..1-tne'. 

Referring to tho offences perpetrated by the Nazi war orimt.nala, the 

Tribunal. stated that " .. ,f'~ tho bogiruu.rig of 1939 'e'U' Orjeof WN 

oomnittod on a vast scale, vmich mro also o rimBs .9Sginat h1P!P\V"• 
However, at tho same timo tho Nu.remb11rg Tribunal stated that, inso­

far as tho inhumnm acts oommitted after the beginning ot' tbo war "clid 

not oonstituta war orimas, thoy were all oomnittod in execution ot, or 

in oomootion with, tho aggreasiw war, and thoreforo constituted 
(2) on.mes a,sainst humanity". 

Thus, the Nuromborg Tribunal established tho following diatinotiona 

{a) That there are cases in which "war orimae" are aimultaneoualy 
"crimes against humanity" J 

(b) Tm t there are other oasoa in which "onmaa a.gcdnat humanity" 
do not constitute"wur cr:IJoos". 

The Tribunal cloes m t saur in what oases az:id W1der what conditions 

or oircumsto.noos "crilooo against humanity" o.re at tm samo ti.mt, "war 

crimes" and in Which co.sos thay aro not. Novortholosa, it aeoertained 

on the one hand the fact or the possibility of having situations whore 

tho t~ oatogorios overiap and interminglo, and on the other, situations 

where they remain o.part ona from the othar, _______ _.. .... . ~--- .. -----.. ·---------------
(1) Of. P• 15 - 16, para.9( a). 

( 2) Of. Ju:lptnant, n. M. Stationary Offioo, Ond. 6964, P• 65. 
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Ws.t11ou, entel"lng into tho quea,1on ot tho reuom tor IUOb a 

QloM matf.onatd.p be twen tho t11t> aat0So11,11 l.Jtna in the •Sldlar 

natun of tbo ottonaea ·they 'are intemod to oowr, tbeN N111ina the . 
faot that ilbe 1• 1• ~nt~ mt _olear onougb to pft>fl.4e a 4efin1te 

lino r4 d.tmuoatioa. 

On the other hand, there alao romaine the ta.ot that, bowwr 

oloMly int,emlnglod, both oatesol'le• proaorw their 1rdiY14uality 

both in tbl te~ ot the law and 1n the sphere d taota u eata.bliahed 

by the lft&Nllberg Judgment, and that they oan mwr reaoh tba point ot 

boina ontirei., abaorbod ono by tho other • 

. flus, tbroe elamante at least load to the oonolwd.on that tbl.re 

1a a med tor aupplementing tuli olori.tying in eomD wq t .bo ezuU.ng 

dotim.tton ot "orimee against tunan:lty"• One ia the oaeo Oonotmlng 

Portllpl 8114 ·tho Sovtet Um.on as we saw itJ another la the tindi~• 

ot the lf\anahl'S Tribuna11 aol the last is the ~ in which the 

Pl'ONOdON at the Toqo T~ tho'J$ht it appropriate to prooeed by 

WI¥ ot abaorbing ono category by tho otber in spite ot the lega.l 

el-ma apeelctfts to tho oontre.r,y. 

• 
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13th October, 19471 

UNlm) NATIONS WAR ORnlES OOMMIS§ION, 

Hl1MAN RICfflS RKPORT: PnELDlINARI PAPERS. 

Rawrteur: Dr. R· Zi vkovi6. 

Drat'b I~ 

!]IE RIGHTS OF THE AOOUS§D, 

1. An impo~ant a.spuot of the prutootion of human rights in ex1at1na 

.rules ot intomational lav, oonoorna tho rights gue.rantood to tho 

a0CUSod poraona 1n v.ur orimoa trials. 

This oapoot is so Jtlloh tho JOOro important that such rights wuro 

and aro being aocured in oontraat with tha oouq,loto disrogard tor 

rules of fair trial displayed in nnny instanoos on tho part ot 1n41v1-

duals triod by tho allied courts as war oriminaJ.a. In numoroua oaaoa 

wa.r or.I.ms during tho la.st wn.r wuro porpotro.tod by dor\Ying the Victims 

fair trial altogothor or fumOl'IIOntal rights in tho oourso ot 

judicial procoodings, to such nn extant that tho proceedings 1n quostion 
' . 

represonted a shoor travesty of juf.rtice. 

2. The Ja.ptll'lese major war o:-iminals vroro given a guo.rontoo tor fair 

trial 1n olaborato provisions of tho Far Eo.storn Cha.rtor. 

The rights gro.ntod woro provldod fer on tho baois of genoral. 

prinoiples of pe_n:ll ln.w r,lth a oortain ank:>unt of roetrictions univoraally 

rooogniaed in the criminal pr..,coduro of nll oivilisod nations. Tho Par 

Eastom Oh.!l.rtor combines th.: oo prinoiploa and rights with the partioule.r 

naturo of the Fo..r Eastern Tdbu:1nl a.a a military court, am. sots torth 

an original l:'malgama.tion of OODlllOn l aw prinoiploe with toose proper to 

military law. 

3. Tho right.a givon tb.o Jnpa.rxrnu runjor war ariminnls OM bo ole.seifiod 

as follows: 



( e,) Right tie ~~t. !:E;lioat,iona 'll'\d Jlk)tions. 

Art.iolo 10 of tho Chartor provido:i 1 

"All rootiopa, applications, or other roquests oddreabed 
to tho Tribu..ri.ai: pt·ior to tho 001111imoomont of trial shall be 
made in writi~g and filed with tbJ General Seorote.ry ot tho 
Tr:l.runal. fo1· action by tho Tribunal. " 

DuriOO tho Trial_:. 

(b} Right to ~.9.Y!.l~2. indio~nt an1l the law of trial. 

Artiolo 9(o.) of' tho Chartor providosa 

"Tho indiotmont shall consist of a plain, oonoise al'Jl 
ad.oqna.te stato:runt of oa.ch offcnoo oho.rged. Each aoousod 
ohall be fu.rnlsh\.Kl in adoquata ti.mo for dofenoo, a copy ot 
the indiotuiun·ii, including aey nmorxboont, a.rd of the charter, 
in a language unuoratoocl by tho accused. " 

( o) R:, nht to ¥o.r pruc2_e,lin,gD ,i n tho l t:1.ngu8.ffi of tho aooused. 

ArticltJ 9( 1-1) of tho Chartor pro,~iclos: 

"Too trial curl related procoadings shall be oorwotod in 
English and in tho languo.go of tho aocusode Tx-anslations 
of doowoonts f.\lld othor pa.pars shall be provided as noeded 
and roquostod. ." 

( d} Ri3ht to ht'.! •?. ~!J-~.~<?!)~OUPS(ile 

Artiolo 9( c) of tho Oha.rtor J.,rov:i.dos: 

"Ea.oh a.ccusod sho.11 .. t-.o.vo tho right 1o be roprosented by 
oounsol of l~.a own seleot:ton, subject to the disapproval ot 
auoh counsel a·t any time by tho Tribunal. Tha ~ouaed shall 
file vii. th tho G-onoral Soorotary of tho TribuMl thie name ot 
his counsel. !1' an aocuaod is not represented by oounaol 
and in optm oourt roque ats tho appointmont of counsel, the 
Tribunal .aha.11 <losignato oo'.lllool for him. In the a.br,anoe : 
of ouch roqn ot t ho Tribunal ~ appoint oounsol for an · 
noousocl if' in its jud@nont ruoh appointmont is nooesaary 
to provido for fuir trial. " 

Tha right uf tho Tr.i.buna.l t o disapprow at a.ey ti.Joo of a giwn 

dofonoo oounsol i s n, ootod with tho right of the oooused io choose 

oounaol ~ngst J - n:.iot.o n ~:·.ono.lso Tl'¥'! nlx>vo provisions turnishe 

a. no.tural aa.t\J@-.\arcl against tho pos ibility of ho.ving a oounaal wb:> 

1o himsolf a wo.r crlna.na.l. , .- i: on any othor roasono.blo grourd, 

:.>bjootionnblo. 

!o) g,~~t #t_o~ .. om c t. 0n '.u Ar'!1 . uofoAC,2.!, 

A.rticlo 9(• ) of t ho Ch. rtor rovidoa z 

1 
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11M aocusod s hall hrwo tho right, through himself or 
through his oouns~l (but not through both), to conduct his 
def'onoo, including the right t o oxam:l.no any witnaaa, subject 
to auoh ronsonnblo rostriotiono as tho Tribunal~ 
dotomino. 11 

Tho rostriotiona rof'orrod to o.ro thoso gonoral.ly reoogniaed and 

normally appliod bof'oro C-Jurts of lo.w of' oiviliaod nations. ThoY are 

a sa:t'oguard .'.l.gainst a.buaivo oxeroiao of the right to oonduot one' a 

own clofonoo. 

(f) Right to proc'!,l,!CO ov-i.1onco in defonoo. 

Articlo 9( o) of tho Cho.rtor provides: 

"An accuaocl. ~ apply in writing t o the Tribunlll for the 
production of vritnoasos or of dooumants. The applioa.tion ah.all 
state whore the vri tnoss or document is thought to be located, 
it sho.11 also otato tho f'c.cts proposed t o be proved by the 
w:Ltnoas or tho docuroont and tho rolovancy of such facts for the 
clefenco. · If tho · Tribµnnl gro.n+.s tho application the Tribunal 
shall bo giv~n such ai.d in obtaining production of the 
ovidanoo as tho ciroumstnncos roquiro. 11 

Tho discretionary power loft t o tho Tribunal in admitting or 

rejecting a propoool concorning ovitlonco to bo produoed in dofenoe ot 

tho accused roprosonta tho main s ufo~"Ull.I'Cl against o.ttompts o.t taking 

o.busivo advantage of this right in ordor umul.y to prolong tho trial 

or to divort it f rom it n corract couroo. 

(g)· As previously re!)orted, tho original toxt ·or tho Far Eaatorn 

Charter, do.tod January 16th, 1946, has bean ornonded on 26th April 

1946, a fow dcy3 be for a tho oponing of tho tri.ale ( 1) 

The amonclzoont ~ mbut antially affoctod ono of the provisions 

ooncoming tho right s of tho accusod. In tho original text thoro 

was a. provioion (Art. 9{b)) which roo.d z 

''Hoo.rin3. During t ho trin...1 or o.ny prolir:u.na.ry proceedings 
the a.caused shall hnvo tho right t o givo ony oxplanation 
relovo.nt t o t ho chnrgoo mode ago.inst him. 11 

In tho azoo rdocl toxt t lti.3 pr ovisi on wo.a doloted oltogothor Md 

was not roril ncod uny t ho r t o 'tho aorno offoot. It is not cloo.r 

why this wa.a d no, ·partioul.o.rly in viow of tho fa.ct tho.t tho Nuromborg 

Charter oontaino :lll(l r ot aino · n i clontica.l. pr ovision. (Art.16(b)). 
----- -·- ··,. ,., ,. __ .. _ , . . . . 

(1) Of. Doc. III/100, p.3, n.4,.) 



Z.. It ia wor·t;h n t i ne that 00t10 ot thoso rigbts o.ro ropoatod in tho 

provision sotting fprth tho oourso of too proooodinga, (Art. 15) 

Suoh is tho oa.so with tho tight of tm a.oousod to mak8 a oonoi1et 

oponing atatomunt (~t.15.o); to oxomino witnossos anl othor ·ooouaed 

porsons giving tostim:m.v (Art, 15oo)J am gomrnl.ly to address tho 

Tribmal., (Art,15,f), 

5. :rtw ab:>vo righto, ,v-l th thoir spooifio rostriotions as wa saw 

tluJCl in tho pro<:;udine para.graph, a.ro, ~ addition, subjoot to · 

general limitc..tiona, wbioh attoo~ not only the rights of tho aoouaed, 

but oqually thoso of tb.J prosocutors. 

Thay :ara tho eonJral lim:l.tat:1._ona doriVi.ng from tbo powers ot tho 

Tribunal, and from t hJ rul~s ~~co.ming tho corxluot of tho trial ·am 
tho adm1saib111ty ana. rel~vanco of tho ovidonoe. 

;. 

Thoso powers o.rrl rulos aro tho followingl 

( i) Tho TribUML has too power t ·SUlllOOn any w.Ltnass it funs 

nooossary to bear on tbl oa.ao of too accusod. - (Art. 11,a) •. 

( ii) Tb) Tribunlll has tho right to intorrQga.te oa.oh aoouaod am 
to pom:lt oamnont on his refusal to nnswor quostions, (Art, 11, b), 

( lii) The Trib.inal can roquiro tho production of any dooument am 
• other evidontiary catJr"lal.· (Art. ll,o). · 

(iv) Tho Tribu~ has the ·duty to oonfino tho trial strictly to 

an· oxpaditious marinr,· of tho issuos raised by tho cha.rgos, (Art,12,a). 

( v) Tho Tz·fbu11ol nust tako striot rooasuros to prevent 81\Y 

action which would oauao any Wl.r<.;aacnablo dol~ aM to rule out 

irrolovant isauus ::md 1:1tutoroonta of ony kitd whatsoever, ( .1t.rt, 12. b) 

Cvi) Tho . Tr-lbun~l is• to pro-rldo f e r tho maintenanoo of order o.t 

tho trial, inolndinc oxcllt"i on of ti¥: accused or his . oo_unsol from saoo 

or all ftlrthor procujdt~ a. (Art. 12,c). 

( v:li) Tho Tl'i.1,unol ha.a to dotorm:i.no tho montal and . peyaioal oapa.oity 

,.. ~ho ~ -:..~11 ~"1 ·1 ~o pn, cct1 L tr.i.cl. (Art. 12,d). 
: 

( ~ii) . : 1.'ho Tl'ibmol is not bound by tochnioal rulos ?f ovidoooo, 

and is onnblod t o udmit UJ'\V uvidcnco which it dooms to ho.w probative 
. vaJ.uo, i noludi ng °:2'Y 'ilrl_JOrtou admiss i on or atatomo: t made by · the · 1 

8.00IUJed. (Art,13( a)). 

1 

~I 
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(ix) The Tribunnl. has cllooretiono.ry power in ruling upon the 

relevanoe ot tho ovidonoo oft'orod. (:..rt. 13. b). 

(x) Tha Tribwvll i's p~v:l.dod in po.rtioula.r with 'Wida poWOl'B in 

dooidi~ upon tho aw:d.naib1.1ity of tho following dooumontary ovidonoea . 

I {o.) . Doowoonta, without ·proof' 0

0f their origin, iasuanoe 01" 

aigno.turo, wbloo o.ppoa.r to the Tribwlal to have been aigned or 

• issued by Ql'\Y of'fi00r, dapn.rtmnt, aj8noy or mombar of the 

armod toroos of any goverrJOOnt. (J..rt, 13.o(l)). 

(b) Reports whion appoar to tho TribuMl to havo boon 

sign.ad or iaauod by tho Intornatbnnl Rod Oross or by a member 

thoroof', or by o. doctor of 100dioino or orJ¥ medioal sordoo 

por--JOM011 c-r lJy an investigator or intolligonoe ot'fioer, or by 81\Y 

other parson ,,m appoo.ra t o too Trib.mal t ~ havo poreonal. lcnowlodp 

of tho mattora contained in tho roport ooQOarmd. (Art, l!.o.(2)). 

(o) Ai'fidav:l.ta, clopoai·~ions or othor signod dooumanta, 

(Art. 13.0.(3)). 

(d) Dio.rioa, lottors or 0thar dooumnts including s190m 01" 

unswom sto.teroonts , which appeo.r t o tho Tribunal. to oonta.in 

infomation relating t o tho cho.rgo. (Art. 13,o( 4,). 

(o) Oopios of dooumonts or othor soooooary evid.onoe of' their 

oontento, if tho originals nro not imnodio.toly a.vnilnble. 

(Art.13.0(5)) • 

(z:1.) And tin~lly, tho Tribunal ia oot to require proof' of' f'aots 

of oomnon knowleclgo or of tha auther t lcity of off'ioiol gowrmmnt 

doouroonts am. .reports of any nfAtion, or of tho proooadings, reoords 

and t'irnings of' m:Llit:u-y or othor agoooios f c..ny of tho United Nations. 

6. Tiio above rul.os v.ro niirJ..l nr to toooo v,hlch 110ro lo.id down tor tho 

trial of' the Gorman major w::,.r orlJ1dnnl.o at Nuromborg. ( 
1

) 

Togothor Md oopa.ratol y as uoll t hoy furnish a. oloo.r boey ot 

rules 1n the ru1oloar i 1t0rna.tic nal pono.1. lo.w which is to.king aha.po 

th.1')ugh tho jurispn tdouae oroo.t od by w:u- oril:loa tribunals a.rd courts. 

- ... - · - - - • ~ · - - ·•-- ~ . ft • • •• ,r · - · · - - • •• --------

(1) Ot. pp (Rot'. ro ort by Dr. I ito.wsld.,) 

I 

\ 



'1'hoy aro ot groat VDluo 1n t m sphoro ot ooditioation ot intomational . . 

law, anl oan at an;y ro.to sorw as a oonwnient baad.a tor further 

dowlopmonta 1n this spmros 
-

Thia part ot tho Roport will, 1n due tSm, 1?8 aupplemntled with 

tho Wormat.ion ·aho,ving in what mumor and 1n wh1oh oases the-,~ 

Bastem Tribunal implommted tboso ruloa 1n the oourae of the proooe­

dinga wh1oh o.ro still 1n progross at tho preaont t:l.ml:le 
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lU/.1.11. 
14th October, 19\?e 

. . JIP'I) NATIONS WAR opwm OO!Wffl& 

.Ap&l'I fftJII data ntem.na to the foQO 
trial, 'bi• paper oontaina ooneidera.tiona 
of a aaDOl'lll natue on thl aabjaot ~­
l"fflolr, aa woll u rofOl'Onoos to ante~ 

· aonta wbioh an rolo"fald to ~ irlal · · : -. 
Iatan into &OOOW1t in this Ropori aa,i not· · :.· 
only to tho folqo Triale 8uoh oonai&-
Ol'atlona and rotoronooa aio sw.hd tor 

· amalgamation wt.th cue.tta pl'Opaad by otbar 
~ 

. . . . 
"· •· . 
. . ~ .. 

D£!0U, 

. . . .... 

1. ID ta,~ pep,n (Doo. m/10, ~ ·~o). Womit.tiola 

bu boOD ~ . .-NPfdinl 'be rlstata ot tho ~UMI t)f .W ..... 
• ~ • • • • t, • ... . • 

am tm•.ot (t11q aoGUl4 peaona ,r~ tho ... -~ u il-·uuoa 
. t , . . • • • . ' \ _. ,.. . 

.. 

trm tb> i.. apntainod in tbo ~ :,1,-tem O~!r·. 11111 ~ ._ W&ot-
• • • • : t. . , • • 

.. · . . ' . . . 
IDIIDt aullllltto4 to 1;bo .,ar lutom 'l~banal• • .. ·: · . 

: . . . ·. . 
• . , . • , , t , ' • 

~ ~a ot the-r1gbta ot each ot..,tbi ,_, oates,no■ ba~ 
~ • • I • ._ : ·•• •, • 

.'been oon■~ ~~. · fbel'e NIIIA1.ne o~: llk>J.'8 ' upoot to bo 
. . - . , ' .. . . 

oxamS.no4· in ~ -aJ&tua.1.: ·ivlattonatd.p ot tboao ht, oa.toa:,rt.oe iii oorl&1n' 
.:.. . • • •. . .. · , . .,,. "- t •, . . 

apeoUio~'oue .. . ·. ·.: · ' . . 
·. · · .. . . . ..... • .. 

1'ho ·!".Ola.11onahip rotonod to oo.n b>. deaoribad aa· one ot oontliot . . ... 

tor tt.J to~_' ~aaona 
1 • • ·: .. ' : 

• • I 

. . · PoNoaa _wtx> nol.a~ maan·right~ ·by aomd.ttina war~• or 

.· ~~a asat.nat lw~t7 mq aot, aa oxportonoa bu ahU¥JenU, pmftd 

. ·1, to bo 10;_· .tn· auoh oiralaatanooa or alt)aationa tho.t their penonal 
' . ,· . ' 

.. ... 
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.ouoa . ....,.. Ibo rc,rpotrator baa aotod upon ordora ot b1a a,>Wl'IIDDnt 

or of OI\Y of bis aipertons whoso instruotiona ho 1a .~8~ bo\1111 to 

obey. Amthor inatanoo ia Uluatratod in oaaoa wbare 111111 perpetrator 

bu oomnlttod· violations of human righta within the ooopo ot ao-oal1od 

•aota of atatoa", that is to a~ 1n portol'lld.ng a twlotion or <11.\ty in 

tho state bioraroi\Y rologating his pr.ha.to poraonality bobim aota 

unloriaken on bohalf of the sto.to. Ya,· am·ther inatanae, whioh 1n 

a runber of ca.sos can roprosent only a 'V8.l"ioty ot the tu-at~ 
• I • • • • t 

(Yiolationa ocmnittod upon mperior orders), -aonooma -oaeea wheN 

tunan rights woro violated aa a reaalt of ropriaala aonauoted by one 

bctlligoront powor asainst another. 
; 

In suoh oasaa thoro is a nood tor detonaining to wbt.t ~nt 

tho porpotratora oa.n bo hold porsonall.y responsible 1n tho oil'Gllllllltanoo• . 

Aa an illuatration ot th.e aompl.ox:Lty ot the aituationa ·1n1t>lftd 

' it is oonwniont to quoto paaf1888a tl"Olll an analyaia by Proteaeor H. 

Lmterpaobtl on tbo aubjc,ot ot aup~oi- ol"dora ~ : ~---~ tomos. 

" In Groat Britain aal in the United Ste.tea a aolalor 
oannot adduoo superior ·orders as a oil'amiiatianoo nliffinS 
b:lm ot liability tor an Ulogal act. Thia ia a. Nlo 
oatablt.ahod by a long son.oa ot deoiaiona :ln botb OOUDVUa. 
On -ha ot~r ~ aooording ~ lnGl,isb 1•, tba aolcWt• .la 
bowl4 to obay lawful ordora ot b1a aq,oriora, am be 1a 
liablo to puiiahDont by tho 8Ullllm:, prooeaa ot • ~-­
martial in oaao ot diaobedionoo •.. TtJo rasul t 1a tbat 1n 
additioh to the natural risks of ~ oalllng, ··. the aoldler 
he.a, in tmory; to teoo tho ~re of a oont'U.ot behom 
hi.a &lty ot obt>dionoe to orders and bis duty , to :oboy. tbo · 
la.w · •• • Numeroua dooi!sions ot oourts in tho United Sta.toe 
rooogniao that while, 1n pr1noipie. superior .ol.'dors 'are not · 
a valid dotenoo, obodionoo to an '-ordor wbiob ia 11:>t on tho 
tace ot it illegal and is within ·the aoopo ot. .lhe aupo1'11.or· 
ott1oor, roliowa tho aoldiar of liability.•• In Bnslan:l,••• 
l t is genorally rooogniaed that tbo o~roi• ot tho ri8ht 
ot pardon by ttu ExoOl.\tlW is in ..,u,b ouoa a pl'OpOr l'BIDIX\1• 
• •• Oonvereel3, mc:qr ocwm.i,es ~~--~•• haw adopted the 
rule that obodionoe to superior orders oxoludee llab~:s. · 
maJm an exooption 1n oasoa 1n 11hioll. tho omers ai,a. We • · 
Thay, in turn, dittor as to the neo,saary degree ~ tba 
illegality. Tm Goman Oode ot Mtlitary Onml~ Law, prior 
to tho aeoorn World war, provided that th.e 1Nborclinato la 
liable to pml.shment os an aoooq,lioo it, wben obeying an 
order, ho knowe tha.t the aot ordered in,iolwa a orime or ad.a­
domaanwr. Aoqording to the law u t .other atatos, ti¥» ilmmlty 
ot the aoldior oboying orders oouos ~ ho knows or owdp tp 
~lmown ot tho unl.o.wtul naturo ot tho order. Thero are 

aomo states,· in perlioulo.r' 1'ranoe, in wbiob tbora ta, 
apparen~, no qUD.litioation for the IUJ,o that, in rolation to 
the armed. torooe, euporior ordora are in all oiroumlltamea a 
ftl.14 omwao ••• But it baa not beon aaaerted that · tta otteo, 



.. 
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18 to nUeft hunob natSon&\a ot reaponslbili.ty wlaa 
ti'W before toNlp trllQnal•••• l'or :1., 11i, 'IV DIOIIIM17 
illalio&tion_ a rule applioable on:1¥ to the State•• 01III 
nati.oaala am cnly in reapoot ot ita own ~cd»al law. 
Ja taot, no OOWIV., haa 110ft Clll)ba11ioally than Paw, 
l'Ojootecl ta. pl.ea ot auporior orclon an p&t tolWUI • 
onaiv aolcUoN aa4 ott:Loen aoouao4 ot -.r Ol'J.me... tbe&'9 
la ·no Sntornational ,11.Siotal •tbority on tho a&b.1-', 1IQ •ton on :l.ntemation&l 1• baw almat W'd.wraally njeatocl 
tha cSoOU'im ot ,wen.or ol'4ora aa an abaoluto J•t~tton 
tor war Ol"J.moae n\ 11 ,.. 

In aplto ot ttWJ pra.o11~• an1 opiniona ton41,w at oonft.nlna tlll 

plea ot l[IIIJMll'1br ordora to a 4otinS.to 11mlt, there na""bol•~ 

1'81Q11.ina that tm abow quo'°4 paaaaps a,how at the ■- tima tbat 

auloa on tba aabjoot are f8l' from provi41ns al.ear-mt anawn on tbl 

auJoot. 

Dt,tfiaultfJ>e of a. similar naturo are irM>lw4 npr41nc tho 
•• 

otteot ot ~at.ti.one ot aut!lc.rity in oonneotion with the dooUf.111 of 
. . . 

•&Ok ot State" oownns in41v14ual roaponai'bUit.1, amt iA ro-,eol ot 

9lolatioaa of tbo lan am. ma~ ot war OClllll.ttocl ae ~ 

It 1a at this .1W¥Jturo that tho righ~• of ~ho T.l.otima an! tho" 

ot tba muiecl oan 'bo repr4ocl aa 'being in oontJ.~t. . -.or in &U 

nab at.tationa it 1s tho right ot only or¥» ot t1t> ~tor,:,ri.oa tbat 

oen lie u4e (P)d: oither tho right ot tho vi.ot~ ~ tnp,dns a pudab­

mnt ~ 1ibo pal'pOtrator, or tho right ot the ~ 1V -1m&.tti.Dg a 
~ . . . . . . 

• . . , . 

2. !he 1ar i-ternlh.a.rtor oontains an ozproea pzroviaion on tbia 

iaaao u tar aa the position held -- tbo aoauaeci and hw relatlonatdp 

with hi• aup,n.on a.ro oonoemode Thia p~Yiaion. (An. 6) naAI a1 

tollowa1 

(1) 

. 
11 Roitbar ti¥> ottioial poaition, at OD7, tjm, ot the 

&00111ed, nor tho toot tbat an aoo\1884 aote4 pul'IUOAt to 
Ol'Cllr ot b1e fl)WffDl>nt or '1 t1. oupol'ior aball, ot it10lt1 
be aafflo:Lent to troe nob a00WICl4 trom reaponalld.U.'1 ,~ 
-, oria w;Lth wbiob m -:I.a obarpe1, mt euoh ououmatanoea 
-, lie oonaiderod ln ml.tigatlon ot p.miabllllmt ii the 
1'ribunal. 4etorm1noa that juat!oc>" ao l'Gquire• " 

ot. a. Lllltezpa.oht, ~~ ot Natioffoan:1 the ~nfl ot war 
Qdm1, Bn.tiab Yoar orfnioma. nai taw, pp. Ji-1.f. 



!tlB abaft provision ia a. ropetitlion an:1 ~ntimation .. ~, ~ 

prinaip1• 1a14 4own in tho Nuremberg Obarior ~ tou~:'.up in ~ . . . ' 
Oon,rol OounoU Law Ko.10, that ~ithar the high poeition nor tbD . . -.. . 
tao, ot having·~'°"- upon auporior ordora oan, ot UNl.t; ,omne'9.to ... 
tm aoQ.l8o4 tl-oqa responsibility. Ooriain ditteronoee bu'WOGA lhaao 

texts w1U. be oonaidorod later. ' .• . . . 

J• the prinoiple itaelt ia in line with tha attitude t~ ml 

roocmnomlationa ma4e by tha Oomdaaion on Reaponeibili._ •' up t.n 

1919 by tm preliminary Poaoo Oonteronao in Pana. 

On tho ieBUB ot tho position held by an individual 'Ibo ha4 OOlllld.t­

tod viola.tioM ot tho laws and ouatom,, ot war, tho Colllld.aaion on 

RoaponaibllJ.tlos deolarod tm tollow.lngl 

•••• ,m Oozmd.saion doairo to stato exproaaly tba.t 1n the 
ht.el"U'al\Y d peraons in author.Lty, thare is no roaaon WI\Y 
rant, oowevor oxaltod, should in a,q ououmstonaaa proten ·· 
tbt bo14or ot. it from rer:.ponsibility whBn that roaponaibUity 
bu been ostabliahod before a properly oo~ ~buna\• . . :· 
Thia eden4s own to Hoada ot Sta.toe. " . · 

Oonetdoring tho· ~nj that ooa.da ot Statoa alloge41y eni.,oy 

1mlunity tmn proaooution, tho Oomniasion disoa.rdod it' 1n thD 

following tol'lll&a .. · 

• • •• tbta pri'ri.logo, whoro it is l"OOOgniaod, is ona ot 
p~ao,1oa1 oxpodienoo in mnioipal law and is not fumoanw.l. 
Howo•it, ,,mm it. in some a,untrloa, a aoveroigai is ·oxaq,, 
tim be~ prosooutod in a national oourt ot hia plll,'00\lllk7, 
tho poaitio~

1
from an international. point of view ie qui.to 

dittoront. ~ · . 

Aooordingbr, tho Collmd.saion oamo to ~ bJ gonorol oonoluat.on thatt 

" All poroons .bolonging to o~ oount~a, hownor.. bistl 
thoil' poaiti6n Jll\Y ha.vo boon, without dis·t1notion ot rank, . 
including Ohiote of · Sta.toe, wb:> haw ·boon gu11 ty ot offcmooa : 
againat the la.wa .Ol¥l oustoma ot war r~)tbe lan of tunanity · 
are llablo to. crlm1nal proaeoutt.on." . . . . . ·: .: .. . . . 

. '. . . ,. . 
Tha p~• wq>resaed in tho above oon.;,luiQ.on wu 1qi'4monted· . . . .. . .. 

1.n tho 1'Naty ot. T~raatlioa, aid in partioula:i. in Arl•2Zl wb1oh pro:,. 
.:.,r 

oldmcl too orlmlnal rosponaibility ot t~ Kai88;t" 9?1 iro-d.ded tor a 

•• 

( 1) ot. Violationa ot tho Lan and Oustoma -of War, Report of J(ajority-·· ... -
an4 Diaeenting fi;;porta of Amorloan & Japo.mae member■ of· the ': 
Oamd.asion on ~naibilitiaa, Oztord., lbnphrey· Milford, 1919, P.19• · .. , . . . . . . 

. ' . 
( 2) ThQ .Amarioan IOOl!lbers clieagroed with this oonolusion an1 the - · 

Japonoao manbors made o. general rosorvation. Of. op.cit., pp.65-66 
ond 79-eo. 

. . 
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+ 
llp04'1.a\. tK'bwlal to ti'¥ him. ( 1) 

I 

ID oolWIOtion with it• t11'¥!1nga oonaomi• _tho ~Oftl\OI . ol 

the pollition hold by a poraon aoouaod ot viola\iona ot, ~bl la!a aid 

auatoma of war, tho Oomniaaion touohod also the queatio~ ot aota 

OOlllld.1itod upon the ordors ot mob poraona am atated 11~ follo~• 
. . . 

" Wo &lairo · to s ~ that o1 vil alV3. m:Ui to.r,y . authod.tioa 
oanmt be rolioftd trom roaponaibUity by tt.» 'aaro !'act that 
a hipr authority cight haw boon oonviotod . ot the •­
ottonoc,~ It '!ill bo .tor tb> Oourt to dooido whothel' a p1oa 
at auporior brdore 1a auttioiopt)to. a.oquit tho peraon 
oharald, t~ respona:1.bility. "\ 2 · , 

!bo-. Qanniaeion tbua oponad tho wrq tor the aubaequ;mt c!a'Nl.opaont 
. . 

wld.oh_ ma~orialiao<l in 1ho Par Butom Obartor, tbo Nul-omberg Obarhr 

aid tho. Oon~ ~WlOil. Lmr NoelO, am wblob brought ~ut ·a· goDG1'81 

Nle aolY.lna tho quos1119n ot tho rolation.ihip bohadn &l'\Y aupori.oi' 
and hi• lllbo~~oa, at wbe.11owr lowl ot b1orarot\Y. (,) · · · · · 

. 
. !ho toz\ of the atora-quotod Art.6 .ot the hr Baatorn 0~ 

• I . . . 

llhon 00,\"tlaln dUtoranoos with tho oorroapoming ptovS.aiona ot the 

au-em~rs O~r Ml o~ tb> Control Oounoil Law ito.io. :.· · · 
. . . 

Un1or t~ wording ot tt-.a far lnatom Obarior, ttm aoauaod ~ 
. . . . . ·, .·.-

aon1oc1 tho, n.ght to bo troed. t1"0DI l'O&ponsibility· on aocx,unt ot tbe:l.r . .. . 

position 01' ot _having ooamd."od a orim upon lllipol"lor ordone •• 

at ·:tm ·•~ .t~ '™' Tr.Llwlal bas tho 'powo~ tc;; ·1:a1to:'etthllr ot ,~-
0iromatan09a in m:lt igatlon ot tm puniamont. ' . : : . . ..... 

. . ·:··. Uarler ~- toms of tbo Nuremberg Obartof ~ ot tho . Oontrol' 
.. 1 .,: " . : • .. . . . . ...... .. . . . .. . . . 

.. ,. : : 0Quno"'1, . lisir · Ho.10, this power ia reatrioted <)h:iy · ·to tho ploA· ot · 
: ·:, ,, , . . ·· · . . •·,:r. .1 ·· . . 

·: ·. ····8\lporiot' orclGri, \lhoroas it=.~ ~xptoealy_ at~tod' \ne.1; · tho p~ition ot 
. . . . . . . . .. . ....... ..._ ________ ~---------i------------

. ;• 

!·:.-:c1) .. Iii: tb1a ·~nno~,10S1--· ~~~ ai'~ p.llt-, n.l, Doo,m/los~ 
11 l ,I • o • : • • • I o o •' • • • • 

• • (2)• o,~ Op,01,., ~20. • .,•.~• .:-. " ' t • • I • • ' , ; • .- • : • 

·-_' ~:~~--_~~)I . J'or t~ ·cn~~: ~b·:~~ntly ~~-·in_-~ Brit~h-lW."'17 
- · I • ,· - Haal an1 Iha ~.s. llulo'a ·ot Land Wo.rt3.l'e, ot. p. ot1lr.Bz.iii4'• 

; papal' w ·pp.14-l.S ot Doc.lif/i08. . Zn l~~ l.c.tb:·to-- ftre . 
. ·· . . : amanae4 to inae" a. rulo aSmilar to tho o.no appoe.H.ns 1n tbo Par 

laatom·Obarter. · ·until -then· tho rule waa oonatruotod on the 
oppoelte principle that iadividuola oomnit~ing ~ia~~ona at tt.e 
lawa and ouetana or war upon suporior ordora,.... not w.r oriminala. 

. . . . .. 



... 
Iba aoauo4 IMP?' bo ooaaS.dorod in mitlgati.on ot punlalaat. (i) 

II la 41fflOlil t to aoe tho .reaa'.)n tor wbiola the autb0ra ot tM . . . 
1-.r luhl'D O~r haw &,paned tl"OIII tba rule aa laS4 4oWII in Iba 

two toxla reter~ to,· both ot wMoh lftOOClec1 1lho e~t .ot tba 

far lutom Oharter. ( 2) · 

6. flMt ooaaluaiona whioh oan bo dl'Ull fl'OII tba abo,ia. ~ uo· 

\ 

tbD foUowiaaa 
(a) ln ;the -~nf'.l,iot wbioh JDL\Y ari• ba•en .-. r.Lgbte ot b 

vlotilll ot war orimoa . ~ too■e '1 tha MDl80c1 pe~na to~ .tbl ... 

Ol'blla ill ,ba aow cleaorlbod in the boglm1.qj <:4 thi.a NOl1on, Iha 

Nle 1n . 1111ioma1iional law u . s.t now atwda 1a thlt.• the &OCIIIM ua 
4'enie4 Iba riab' to bG o:10no~od from roapolUd.bUiV cm ~ ot . 

tbilir ~oal: poai1i1on or on t~ gio\1114 ot b&~ aoW. upon 

qorior orc1en. on 1ihia point tblro la ocmpl~te wd.ty 1n tbtl 
( '• 

oxlaiillS l'\ll.oa, ··~h ttua ox\on:1 rooogn:l.tion to the .. "8ht• ot: •~ 

ftatlma- am no1i .to tlk>ao. ot the~ 

(b) Ibo uiating ruloa are mt unit1o4 on tba 1 ... ot h . . 

punia__.t, bo jq>paed upon aoausod ponona 1n tho abpw ~ tn,a .::, 

ot OU('.. . !bo •a%' Ka.tom Ohartor onabloa tbe 1ri1-lal to mllllt a 

ploa ,_,,. ld.tt,salion 1n bo:th ouea. !be Hw-embors: o~~ ~ -• . . 
Oonlrol Oo\lDOil IA1r No.lo reoo~ mob an.~-. ~ ID Ng&l'd 11D 

tbo _pl.ea ot auporlor orders, 81¥1 ~t-in ~g8'd ~ ~~ omj' .'°~l'.ftiD& .. 

to tlMI poa1'1on twd by t)M, aoouaod. . rtwJ latter pJ•a. ;~ ~"""'••i"~ 
ln aU --~ 

( 1) Arie 7 of t ta Huranborg Ohartor roada :- ~m off1.aS,al. poalUoa ol, 
Won4anta, . llbotbor u Boada of sta.tea or roaponalbl• otn.olal• 
Sn Oowftllllnt Dopartmonta, aball not bo oonaiderec!. u ftMiag·. tblNI 
~ -~~F9.~~bUi> ity, ~ ml.~iga~ins ~~~~~ • ~~• -~~ ~ 
u1u• ,u111, tho oforda.m; aotoc1 pursuant to or4er ot bia wvwnmat 
or ot a qorior ab.all mt tl"Oo. him from roapabaibUlV, -111.\..m . 
ll oondde.red in m1:t1gat1on ot ~-• U' tbe MlJual1""1ili""'""l'IIIMa 
lliat Juattoa ao roquiroa." Ar'.xt, pe.na. lt(.a) a,.i (~) ot. tlle -: 
Ooldml Oounau Law No.10 1a ,moded on tho aame liDDa, aal na4a 

.. . -~ - tollowa1 "Tbll offloial 'PO&it-U,n ot any poraon, wblthal' u ·loa4 
· · · · of. 8'ah or aa a. rospo~ble . ~01&1 in a. Oowl'llllllnt ~•• 

~~t.ND hip from roapoulbUUy tor a . orbll 9£ •,!l!I !ala 
· lion of pinietnont. Tho tact that -al\Y ·pbmon~ ~ 

aaant. to .tho ordor of h1a Gowramnt or of a aup,rior dooa rx>t 
fNO Ida tram responsibility for o. orlm, but e,y ba conaidol"Od 
Sn lld.tlption". Italioa aro introduood. 

( 2) Por ouoa in which tho rulo baa boon appliod by the Nllromborg 
Tribunal, at. P• (Rot. to part clra.f'ted by Dre Lttmrald.) . 

' . 
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(o) None of ttmso souroea ot international law reoogniaea a 

right to tho aoousad to bring about mitigation of puniahmente Thero 

1a only tbe right to auood.t a plea to this etteot, wheroaa the trilww 

retains tul.l discretionary Powor to reject or admit the plea on the 

man.ts ot each individual ca.so. 

7e Texts ot intomational law a.ro stUl sUont on the question ot 

violations OODIDitted as reprisal.a~ No traoo is to be tc:um on the 

aubjoot in the Fo.r Enatom Ohartor, nor in the Nuromberg Charier and 

Oontrol Council Law No.lo. 

This ma.v bo duo to the fact that such oases oan be oonsiderod 

as being oowrod by tho two previous types of Ofl88Be In aey 

reprisal.a an ordor has tc bo iesuod to the etteot e.1¥1 this instantly 

bringa into tho pioturo tho individual who iasuod the order anl the 

1rn1vidual who oarr:l.od out the order. Thus in all inatanoea a 

solution oould bo foWld on tho basis of tho rules rogulo.ting tho 

otteot of tbe plea of superior orders and the one roga1.~,1ng the 

Position ot the individuol ooouR'(ing euporior authority. 

However, this typo of case is cx,mplioated by tbe ~a.ot that 

intemo.tional law rooognisos, under oartn:l.n conditions, the ~ to 

haw roooureo to reprisa.1.E. as o. oountor-JOOaauro for treaohoe 

oonmitted by tho otmr party who than o.ppea.ra as boing guil.ty ot 

aioh breaches in tho first place. ( 
1

) 

The solution of suoh oases ie still awaiting a. pr&oiao anawr 

in international law. 

(1) Of. H. Lautorpaoht, QPecit1 pp.75.77. 
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20th Ootobe·r, 1947. 

UNITED NATIONS WAR CRlMES CCt1MISSION 

ffllWf RIGHTS REPORT I ffiEPARATORY PAl'ERS 

WW QF THREE PARTS OF T}§ REPORT IN so 
FAR AS IT RELiaES TO WAR CR.ThiE TRilw§ OTHER 

THiiN THOSE CONDUCTED IN NUREltiBERG ilND TOKYO 

g G1 BRAJl>1 LL 1B1 • LEGAL OFFICER 

The present papor is a prelimibary dro.ft, ani is circulated as suoh 

to Members for inforcntion only, and not for eub,1ission to the Cocmission 

or to the United Nations. It is the interim result of tre studies as at 

present stage o.nd is intended to serve as a basis for drafting of the final 

Report on Human Righta which is to bo presented to the United Nations, 

A.rW changes which a further oXWJinntion of the relevant material run 

sources of information ney require, as well o.s modifications which might 

be suggested by Col!lili.ttee III will be taken into account nt a later stoge. 

Two of the three parts of which this paper forms a draft fall under 

-the gencrol heading: 

Spheres in which the Rir;hts of the Victir:18 and the Rients 
of the Accused ma,y be said to have Conflicted at the Tice 

of the Off.-me, (aee Docw.1ent III/96, PP• l - 2) and are 

headed as follows, 

(1) Resp noibility of Cor.Dandera for Offences Cocr:tl.tted 

qr their Troops (seep. 1). 

( 2) Tho Defence of Superior Orders, Duress am. Coercion 

(soc P• 35 ). 

The third port ia a draft of the no.t crinl f alling uooer the oain 

heading Ri@ts of the Accused n_t ___ ~~T~....,.2.f Triol (see P• 57), 



Ro1ponsibility ot Caitoondera tor Ottonooa 
I 

09Tittod by thoir Troops 

There have boon~ trials in which an ottioer, who ordorod the 

oUllld.ssion of on offonco ooo boon held guilty at ita porpetmtlon. 

(Somo oY..nmples ~ bo briotly mentioned here). 

iihilo tho principle of t~ reoponaibility ot auoh ottiooro io not 

1n doubt, it io mvortholoos intoresting to note tha.t it baa even boen 

apecU'icolly l:-.1.d down in certain toxte which mve boon used o.a 

autbori ties in war crime trial.a. 

dealing vtitn the admissibility ot tho defence at Superior Orders, to tho 

United Sta.too Bo.sic Piold Manual P.M. 27-10 end.a with tho '10rda: "• ••• Tho 

per1on gi Ying au.oh ordors ~ also bo pWliahed." 

A more interosting question, howover, is tho oxtent to ~hioh a 

oaimander of troops CM ·be held liable tor ottenoea oamni tted by tro.~• 

under his cotioond which he did !!£1 o~r, ori the ·ground that he knff, ~ 

wght to h.'l.vo or must ho.v.o known, ot their perpetration and/ or ought to 

have used hio authority to prevent then trm being c<ZDitted. Tm extmlt 

to which such liability cnn bo acnitted is not easy to lay dome 

(Sane little expansion of the problem m_y be inserted tVJre). 

Sruo rclovant legal provisiono exist. Tb.la, Article I+ at tho 
• 

Prench Ordinnnco of 28th August, 19lt'+, provide• that: 

, f "Vlhero "· subordiw.te is prosecuted as tho aotUAl porpetmtor ot . 

a war crir:10, t'.Jld his suporiors cannot ba indictod ae ·be1ng oqwu.]¥ 

responsible, they shnl.l be considered ns a.cOCJ'!JPlioea ill ao tar e.a tbly 

have orgnnieod or tolomtod tho criminal o.cta ot their aubordine.tea." 

A:rticlo IX of tho Chinese law of October 24th, 1946, Governing tho 

Trial of ·,7l\X' Cr.1.miru~ls stntes that: 

"Peroono ,-;ho occu}1y a supervisory or oa:imonding position in relation 

to WC\?' orimi ruu.s and i n t heir cnpacity as such have not fulfilled their 
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duty to prevent crlcoa fra:i being ca:m.tted ·by their aubordinntoa 

ahtu.l bo tror.tod ~ the nocOCtpllcea of such wnr or:loinals. 11 

Again the follom.ng interesting provisions o.re CID.de in tho 

Oe.nadion Tlcir Crimea Aot ot Jlat August, 1946: 

"Art. 10 (4). \Thoro there ia ttvidenoe thnt core tht-.n one mu­

orioe ho.a boen occoitted by aeabera of a f~:miation, unit, b01.zy, or 

group nhilo unc1or tho _ca:mumd ot a single ocn::IMder, the cw.rt r.,ey 

receive tha.t ovidenco o.a prian fo.oie evidence of tho resp~naibility 

of the cOOIDNlder tor those orimea • 

. "Art • . 10. ( 5). '\7hore there is evidenco that a wPLr orino hns boen 

oamnitted by mecbera of ·a fomntion, unit, bod3 or group and thnt an 

officer or non-ca:u:iiosioned at'ticor trna prosent at or inmedintely 

before tho tioo when suoh oftonce wne ccmmitted, tho court Dtty receive 

that· evicwnco a.s pr:lna tp.o;Lo evidonce of too responsibility er such 

otticer or ncn-ca:1:1ioaio~ed otficor, nrd of tho ca:u:nndor of ouch 

formation, unit, boczy, or group, tor that orioe. 11 

It wil;t bo seen thnt tho Cnnaditm text does not purport to ley 

down substc.ntive lo.w; it corely states thl\t, if oorte.in oircuu&tnnoos 

have been proved, tbl burden of proof ns regards tho guilt or tho 

officer o ncorned is ahitted to the Defence. Tho Chinoso provision 

oreatee n li~o~lity in onses whore bronoh of a duty t~ prevent cril:loa 

onn be proved. .The French Ordinnnoe mnlcoe tho. officer liable it. ho 

is shown to hnvo orgMisod .2!: t olorated the crinino.l acts or his 

• 
eubordinatos. 

An ioport:-.nt o.pplicntion of too Cnoodinn provisiono wn.o JJCil.o in 

too Trir.l of Brigadeftihrer Kurt Mayor by o. Cnnn.diM Mili tnry Court o.t 

Aurich, Ge:mc..ny on December 10th - 28th, 1945. 

Kurt Heyer \18.B nccusod of having , as Cccon.ndor of tho 25th S.S. · 

Panzer Grono.<licr Rogir.lont of tho 12th s. s. Pnnzer Divioi1Jn, incitod 

o.nd couneollc& his non t o dony qunrtor t o nllie<l t rt;,ops; ordered 

I 

• 

' ' 
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(or &lternativoly boon reaponoible tor) the ■ hooting at pri1.>nora ~ wo.r . . 

'nt hia ~&dqwi.rtora; nnd boen roaponsible tor other auoh ahootinea both 

at hie hen.~qwu:-toro nJXl during tho fighting nearby. Ho plel\tled not 

guilty. In connoction tdth the lo.at oet 9t chargea am with the 

alternative ohnrge, thr, Prosecution roferred to the preampti ✓na 

ocmto.ined in Rocclntiono 10 (3)~
1

~4) nnd (5) ot the War Critleo Rogulatl~• 

(Onnada)f 
2

) Tho nccuaod wns tc\Dld guilty ot the inoitemnt o.nd c~lling, 

and waa held roeponaiblo tor the shootiJ'l8& o.t hia head.qwu-ters, though 

n6t ~lty ot orcloring thee, .and was found not to be reaponeible for tho 

shootinss outsic':e his hoadquartora. A charge contained in a oecond 
. . 

Charge Shoet wruJ nbo.ndcnod. The oo~tonce ot c!.enth pnaaed a.go.inst h1a 

wiu oomuted "uy tho Convenin8 .Authority to one ot lito 1clprison0ent, on 

the grounds tht\t Uoyer' o dogroe ot rosponaibility did not warr:i.nt the 

extreme pennl ty. 

In his ours.li.ng up tho JuclBo Advocate aaid that, U' an fflcer, 

though not a po.rtioil)Mt 1n c:u- present at the coum.aaion ot a 

war orime, inoited, counselled, instigated or proound the ooaw NielP 

of a 111111" odlfa, and a fortiori, it he ordered ita oaaa:l ■■ion,. 

he oight ba :punishC'lil a.s a war criminal. Tho first and third cho.reea 

. toll within thic ca.teaory of ottencos, In tho second, fourth n.nc: fif'th 

charges, t,.cmovor, Moyor wns alleged to hn.vo been "rooponsiblo for'' tho 

or.wee aet out therein. In this connootion~ the Judg~ Advocate pointed 

out that Re~'lu.nticns 19 .(3), (4) and (5) ot the Wo.r CriJ:los Re::,-ulr.tiona 

(Canada) stnte~ that whon certnin ~vidance \iD.B adduced, that ovh~c;mce 

eight be rocoivo2. by the Court as prica facie evidonce ot responoibilit7. 

By virtue of these Rogulo.tions, it was unnoceaaar,y, aa fRr ns thu socond, 

fourth and fifth chartioo were concornod, for the Prooecution to oetabliah 

.by evidence that too nccuoed ordered the ccm::iiosion of a wo.r cri.no, or 

verbally or tacitly ncquieacod in its o6miaaion, or knowingly failed to 

(l) Regulation 10(3) includes the word.a: "Where there ia evidence that a · 
1181" orime haa been the result of oonoerted action upon the part ot a toniaticm, 
unit, ~, or sr9UP of pe~na evidence given upon~ charge relatiqi to 

. =i1~~aa 9l.-~tta~em::mng! g~ct\i: ~grmg~~€!1~ tc,rl>g~~ ~~'ltmtL\-
to:rmation, unit, bo~. or group for that c~••••~• · 

(2) Later re-enacted in the Act ot }let August, 194,6 refen-ed teen P• 2, 
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prevent ito cor.msoion. Tho tacts proved by tho Prosecution J:1Ust, however, 

be such o.o to oatnblish the responsibili~y of the a~ouaed for tho orine 

in question or to justify the Court in interring such responoiilUity. Tho 

secondary onuo, tho burden of adduoine evidenco to show that ho wns not 

in to.ct roopcnsible for any partioulnr war or:i.r.lo then shiftell tCl tho a.ccusecl. 

All the f~cts r.ne oircll:lstanoes must then be considered to c:~tomino whether 

the accuood tmo in fnot reopcnsible for the killing ot pris)riorn refomd 

to in the ~.rious chnrgos. The rank of the accused, tho clutioa n.nd 

1:'8SP nsibilitieo of the o.ccusod by virtue of the O<:r:n!Uld he holcl, the 

t~r.ining of tho oen Wlder his co:-:nnnd, their A.go and oxporiencc, e.nythinc 

rela.tine to the question wbether tho accused oithor ordered, encou.rnged 

or verbally or tncitly ncquieacod in the killine ot prisonorn, or wilt'ully 

failed in hio t1uty as o. oilitnr,y cOill:lrulder to prevent, or to tl\.ko such 

action as tho circumota.nccs required to endeavour to prevent, the killiJlg 

of pris·mors, uere l!lattors af'focting the question of tho A.ccu::1cc:.'s respon­

sibility." 

Doo.lb]C m.th the thirrl chr.rgof1~he Judge Advocate sr..id: "There is 

no evidence thnt nnyono henrd aey particulA.r words uttered by the nccusod , 

which ,voult1 constitute nn order, but it is not ossontial. th.r.t such ovidance 

be adduced. Tho Biving of the order ml'.Y be proved circUt1sto.ntir.lly; thnt 

is to so.y, you ony ccnsider the facts ycu fin2. to be provo(l iJor.rin,::; upon 

the queation v1hother the alleged order wns given, nnd if you find that tho 

only rofl.a.Jn..'l.'olc inference is tho.t rm order thl.\t tho l)ris -nors bo killecl 

was given by tho accused nt tho tir.ie nnd pll\ce nllego ~, :-.r..1 thr.t tho 

prisoners ,mro killecl ns n reoult of thnt ordor, you mny pro;._10rly find 

the a.ccusoc. ~ui lty of th';3 thiro chareo. 11 He drew nttontion, hooovor to 

pa,ra....,rnph 42 of Chnpter VI of the Hnnunl of Mili tr.ry Lmv ro;__,n.rC.ine 

cirCtUnstnnt i nl ovic1.cnco, which atnteo: 11 •••••• bofore tho Court finus nn 

accused pcrocn euilty on circunsta.ntial evidonco, it must be 1mtiofiod not 

only tho.t the cj,r cumatl'J1Cos nr.e consiotent with :too accused h.·'1.v-lne .cocnittod 

(1) This charge· allegoc.1 a ili.rect or der on the part of the nccused. The 
para.graph to which this f ootnot e is attached is included here because 
it throws li[;ht :.m t he kin of cirounstMtial evi<l.cnco "'1ich the 
Judge Advocate w ulcl ro cloubt consider o.dr:lissi lo to prove !!Jl <.1B17ee 
of' respJ nsi ility ?n the ort of Meyer. 
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the _aot (that io, aaid the Judge Advocate, th,.t he gAve the ..Jrtlor) 1-, 

I 

that they lU'O inconsistent with o.ny othor n.tionnl oonoluaion thr.n tbat · . .. . .. 

tho acoueed ~o tho auilty person". 

ID ad4ition 1lo the view ot the Judae A.chooate 1D the 08N ot 

tllNe proriaiona, it would ~ be CNt ot plaoe_, to 1n 

out tho ramnrka of Counaol on these intere~~i~. pa~. , In hia openins 

, : addreaa, prooooutins 0Qunsol said that t~ viOAri~• reaponaibility ~ a 

h1gh-ranld.J1G ot't'ice>r for atrooitios oor:mitte·d by troops under his col:IDllnCl, 

in the absonoo of a di~ct ordor, was baaed, "~ir■tly, on a k:no\'m ocune . . 
of conCuot and oxpreased attitude of min4 on the part ot tho aoQ\l88cl; 

ao.condly, t.q,on his tnilure to exercise tbnt ' ooaaure ot diaoipl~ 

control over his ottioors and aon which it 1■ the duty at ottioon oCIDIIIUXl-
. . 

ing tl'Copa to oxerciao; and, thirdly, on "" rule ot eviclenoo A.l1~~li04\ble 
• 

in theae cmoos, ,,hioh iJl. etteot ~a that, upon proot ot oorta.in tacts, 

tho 11.oouae<l or.y bo convicted, it he does not otter M explanr\tion to tho 
. ' 

court aut'tioicnt to rnise in their cinda a reasonable doubt ot hi• guilt-. 

P&rs.err..z_)ha (4) Md (5) were 1%:lportn.nt to the preaent Ot\So beCAU;H 

evidence woulc'! be subuittc,d to show thnt _the acouaed wu 2!im tec1o 
guilty tor \1!'\r crimes under both provisions, quito apnrt tra:i positive 

ovidenoo ot [.'Uil t. Tho Proaocuti(.;ri would prc4uoe evidence to show, in · 

• • charges 1, 3 r.nd I+, tha.t nn otf'icor or N.o.o. or bQth were prosont at 

the titlo whon thoae ottenoos were ccu:d.ttec, and that th11 ,ma probn.bly 

olao the or .. oo •with res1)eot to ohnrgeo 2 and 5. Purthercore, tho atten6ea 

provod woulc i>e such o.a to constitute "core than one war orir.1011 within tho 

aoaning ot pt".rnc.;mph (I+). Diaoussine turther _the proaumptiuna laid down 

in pamgra:)ho (-'), (4) ond (5), Counsel exproaaed tho opinivn tho.ts 

"Toohnically it could he said that an A.rrJY COCIDMdor might bQ hold 

re■p01111iblo t or the WW\wful nets or a privr..te aoldier hundroclo ot mile■ 

, o.wt.3, simply oocnw,e M N. o. o. happens to bo present at the ti::10 the 

otfonce was comw. ttod.. •••• It is nly pedD.ntio ncnsenae, to ougeeat 

, 
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thl\t aey euch oewng 1a intendec. A reasonable line ::tuat be dmwn 

in ea.oh cnse, depeming on ita ciroucatnnoos. b ett'oot of the 

provision ia siDply tha.t,u.pon .proof' ot tho tacts there sot out, tho 

burdon ohitts to the accudod "'" CD.ke an explnnation o~ ~,mor, Md 

the court mny oc,nvict but 1a not obligod to do ao, in tho nbaonce 
. . 

ot such oatplono.ticm or answer. The section does not dAy thnt the 
. . 

. I 

court must receive auoh evidence o.a i,rima tacie ovidonce of reaponaibUity, 

but corol,y that it cq". 

Counsel 'tor the Defence did not touch upon the provloicno in 

question. ,) 

Pra:1 the f'nct that ·11oyer was found euilty on tho fourth fllld tif'th 

chtu-(;ori 'out not on tho third, it . seeos clear that tho Court mado ~ 

oxpross ~pplioa.tion of the presuoptions cont~ined in Rocul~tion 10, ond 

consiclorod that it was justif'iable thereupon to pass the ,~or.th sentence 

on t'he noouaed. 

Tho Cc..,nvening Authority-, h<m8vor, was of the opinion the.t "lloyer•a 

deereo of rosponsi~ility was ~ot such as to wo.r.nmt tho oxtremo ~emlty"• 

On February· 18th, 1946, a British llilitnry C1.1urt :\ t 'Wupportal, 

Germany, tried sevornl officers f o:rnlt\lly attached tu the r.orodrcmo a.t 

Dreier;-;r.lde, Gon:inny for beins; "concernod in" the killin·~, contmry 
. . 

to the lnws and usngos of v,ar, of Allied prisc-ners of unr on one or 

more of three occaoiona on :Mnrch, 22nd, 24th nnd 25th, 1945, respootiwly, 

Of particular. interest ~ ·the present connection is th~ outccme of tho 

trinl of Ko.rl Ro.uer, fo:nnerly a Major and Kommo.ndN1t or tho comp, ond 

Wilhelm Scharschmidt, formerly Hauptmnnn and Ro.uer's Adjut;.nt.(l) 

It .rr.s shown thnt on Mn.~h 21st tho neroclra:lo uo.s hor.vil,y' b~bed 

and fi vo J.l.lied o.irmon were captured by too Gemo.ne. R.".uor, the 

lur.unnnuant of too orunp, claimed that he iosued no speci fic ordora 

re a.rt'.' n-'., those pris nero, but expocted tl&nt they -..,.mld ·.)o sent to n 

0

pris Jnor of wnr comp in the uouaJ. way. Schnrschmict, l io idjuto.nt, 

(1) 
. . 

The other accused were as foll.on: Otto Bopf, Bruno Bottcher, 
Hermann Loi:mes , Ludwie Lang. &114 E:a:U Guntlaor. 
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atter quootioning thee, deto.iled Oberteldnbel Karl .Aabe1'89%' to lead the 

e1oort, doo1>ite the wo.rninga ot Chiet Clerk Lnuter tbatl.mbercor •• 

unauito.".>le for the to.sk in v1·ow ot his open hostility to .Uliocl priaonora . 
ot war; the J.cljutnnt did cake aa:ie attempt to find n. au';latitute. On 

the night of tho 22nd tour of the party of priaeinera wero ohot dead on 

tho YfD3 to the ato.tion. 

Rnuer n<lmitted that he was primarily responsible· tor prisLnera ot 

war, but t\(.ldod that the administration of . queaticna relati~ to tbea •• 

a aatter tor Soharsohmidt, the Adjutant. Both ho and Schnrsoh:lidt 

aooeptod n. roport that tho prisoners had been shot while tr,yiJ1B to eacapo 

and Rftuc,r pn.aaod this roport on to hig~r authority. Rnuor pleaded thBt 

he had no tine to mako n peraono.l invostigatic.n, and Soharsoll'.lidt pleaded 

thnt he hod no ordors to do so. 

On Jlnrch .2i..th, a further party ot priaoners, captured nfter 11 aeoond 

aerious air rnid, trero sent at night to help in tilling in ";Jc;..1bllol~• on 

the rwmt\YD of tho o.er1<1clrooe. This wns done under Rl\uer's crdera, 

tranmlttod thl\,ugh Soharaolnidt, though there was soce evidence that 

the 1.-:nouir.te order 0000, rrcm Bopt. In Court, Gunther oln.i;.lOd tho.t 

Lang Md t0lci. h1D tho.t Bopt hac. orderod the shooting ot the prisoners. 

The lattor ,ma taken cut by Gunther, Lam:les, Lo.ng (all of \7hcn oace 

under Bop:f I a orders) tll'ld one other, not before the Court. Sovon or , 

f eight prioonora were shot, and there was evid.enco implicntin::; Gunther, 

Lonmea OJ¥1 Lnng in the shooting. Bottcher, who was in chn.rge ot ropnira, 

olaiaod to ho.ve roporto<l tho matter to Scharaohmidt, l)ut the lr.tter 

denied thta. Lomes olo.imed that Scha.rsohnidt said to tho N.c.o.s 
involved: "You r.iust mAke a report tMt they ·wore shot whilst try.l.1'18 

to esot\po, so tho.t I can pe.sa it en. 11 Lena told Bopf thnt tho shooting 

had been c0%!1!11tted, but Bopt took no action and jUIJPOd to the c~nolu~ion 

that Schnrooh:nidt r.iuot ho.ve ordered it. Bottcher was aloo iru.\ctive, 
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aid Soharschmidt took no action because Rauer had intended to intel'TOg&te 

the escort. The I 
S>mmandant, however, could not find the time to do ao. 

jJl unchecked report stating that the prisoners · had been shot while tryi• 

to escape was thereupon sent to higher oommand. Lonmes olaimr,d in Court 

that Bottcher' said that the killing was justified in view of tho Germon 

deaths caused by bombing. 

J'inally, on March 25th, a wounded prisoner was taken out of the 

aerodrome in a motor cycle side-oar by Lang and Lonmes and shot by Lang. 

Rauer and Scharsohmidt stated in Court tho.t they knew nothing of this 

incident until long afterward.a. Bottcher admitted lending his motor 

· cycle to Lomnos, and claimed that he had the impressi-Jn that the victim 

was being taken to hospital. Lorrmiea claimed that bo:th Bottcher and ~ , 

Bopf had said that the remaining prisoner 1111st disappear like the otheraJ 

the two officers denied this. 

There was evide:ooe that both Rauer and Scharschmidt expressed hostile 

opinions towe.rds captured cneJI\Y air crews, in the presence of N.c.o.a. 

Rauer, however, denied issuing ruv orders for the shooting of prisoners 

of war, and explained thot he was prevented from rnaking pcrs:,naJ. 

investigations into the shootings by his other duties; the Allied o.rmios 

were neo.r, o.ir-raids were severe and necessitated expensive repairs by 

hundreds of prisoners of war, internees and civilians, which he ho.d to 

supervise, and his task was mru~e worse by ill-feeling ar.Dng the officers 

on the aerodrome. No witness claimed that the killings were carried out 

on the specific orders of_. either Ro.uer or Schorscmddt. 

Subject. to confirmation by higher rnil'ito.ry authority, the followill; 

findings "MJre pronounced. 

Rauer and .Scharscrunidt ·w-ere -found• not guilty of the first charge; 

which coooerned the events of March 22nd, but guilty of· the other two 

charges. 

0 

,. 
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The remo.ining acoueed. e~t Gunther, were fo\lnd gull ty ot the 

second and third charges, not having be,-n accwsed ot the tirat c~. 

Gunther waa fouJXl guilty ot too second charge, oonoernina the events ot 

March 24,th, there buin,g no othor charge againlt him. 

All ot' the aoouscd. were sentenced tp death by being hanged. The 

'8entenoe on Rauor was co,,muted to one ot life ir:lpria~nnent by higher 

tlilitary authority, and the other sente~cea o~ntirmecl. , 

The names of two of the accuoed, ex-Major Rauer ond ex-Haupnanri 

Wilhe.hl Soharschl:.lidt, tho lr:>mandant of the aorodroae and his adjutant, 
: . 

appeared on all three c~ges, those o.ocusod being thereby charged with 

bei~ "co'ferned in the killing" of twelve Allied Prisoners of War on 

three different clAtes in Mei-oh, 1945. It was agreed that there waa 

no direct proof that either hau given any specific orders tor the 

· offences to be comi:dttocl. Yet both wore foun.l guilty on the second 

and third charges, .am sentenced to death by hangi~. They were found 

not gull\)' on the first charge, and the sentence on Rauer wu cam:uted 

by higher cilitary authority t o 0ne of life imprison:1ent, 

Counsel for Rauer sub:.litted that this accused "wat be proved to 

have been a party to a crir.le or to have acted 1n consort wl th others in 

o~tting that orioo or to havo been guilty of criminal negligence 

... ) ot the highest oru.er or to have been an accessory after the killinga", 

He could not be convicted merely because he was the commander of people 

wbo were responsiblfJ for killings. In hia closing acl.dresa, Counael 

claimed that Rauer sh0ul<l mt be convicted of being concornod in a crima 

merely because he was the oor.imander of the responsible parties. He 

wet be proved to have participatecl in the crirae, either by iaauing 

orders in comectbn with tho killing or by allowing the perpetrators 

to believe that they c -.1ulJ kill o.irmen with impunity. Above all it 

raust be proved that tho accused Rouer had tho necessary E!!!!, £!! or 

guilty mind. 

l 
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In his closins speech, Counsel for Soh&-achcidt submitted that 

utter411ces by the latter hostile to British pilots, JJD.~e after heavy 

air raids, ware not sufficient to Pfove hir.l guilty ot poeeosaing that 
. . 

guilty mind which was an essential ingredient of the charges. Counsel •s 

sulxnission regarding the first charge was that there was no evidence 

that Soharsohmidt instigated this crime or, realising that a crime had 

been cor.uni tted, condoned it. If the Court o~nsiclered that he was 

negligent in any of his duties, Counsel subnitted that negligence was 

not enough on this charge. .,.,a to the charges as a whole he claicud that 

there was no evidence that Schareohm.dt instigated ony killing or cornoned . 

aey killing. . In every. case he mcle an ia.lediate report to ·his KPr:£11111dAnt, 

who must bear the responsibility for any neglect of duty that ·occurred. 

It we.a never Scharschmidt's <.hlty to oo.rry out 8l\Y interrogations hicaclf. 

In closing his cruse, the Prosecutor pointed Jut that a oo.n is 

deet1ed to intend the natural consequences of his acts. He c.mtended 

that the murder in these charg~s caoe about if n)t on direct orders 

then because the KOCICIDnclatur in the f0m of Rauer and Sche.rechmidt let 

their hostile vie1'9 towards prisoners of war be kn.:>vm t9 their subordinates, 

who thereupon took action ago.inst the prisoners. He considered that 

the of.f'ence of incitement to mu.rd.er came -properly within the scope ·or 

the words "were concerned in the killing". In Sec ti ?n 4 of the Offences 

Against the Pere~n ~ct (1861), incitement was defined as to solicit, 

encourage, persuade, endccvour to persuade, or propose to any person to 

murder aey other person. The Court might well think that th.is "WOr<ling 

included in its scope exactly a situation whore thcro existed a chnln 

of conme.nd. If the Court were not satisfied that the evidence of too 

activities of aey of the officers was enough to show that he was an 

accessory before the fact, then it wo.a sub-.1itted there was evidence 

on which the Court might find that the acousec.l. officers were gull ty of 

inciting to mw'der, 

• 
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Sohl\rschr.d.dt, o ntinuec1 the Pr.:>aecutor, could have <lelqod sending 

the pri■onora until a more reliable escort became available. Utor the 

killings, untested reports wero accepted by Rauer or Scharaobld.dt from 

the eacorta, to thtt ~ffoot that the prisoners were shot while trying to 

eacape, and were automatioal]3 forwarded to higher oomand. Waa it not 

strange that the prisoners involved in the second incident were not sent 

out by R81ler to mend the runwa.ys till midnight, whoreo.a the work had been 

begun at 8 o'clock, and that Rauer claimed not to know that hie action 

we.a wrong? Rauer ought to have anticipated further trouble in view ot 

the deaths on the 22nd. 

SUDIDing up on t_\ au 'tmiasion ob bohBJ.f ot Rouor of ~ cue to anawr, J 

the Judge Advocate said: "In my view the charge does not envisage &J\Vt~ 

in the nature ot nogligcnce. The words a 'When concerned 1n the killina•• 

to D\Y mind, . are a complete and direot tlllegation that R~r woe either 

instigating llllr&tr or . c.:mdoning it. In Jiff view that 1a the real 'bllaia 

ot the charge 11hich is be tore you, Md I do not propose to embark upon 

&J\Y questions as to vlhether Rauer vma negligont eitbor at the tiae al' 

aftenerds in net making a proper investigation." 

The Judge Advocate in hia finr.J. awnming up, deali~ with the ~ 

charge, said that there seemed no direct evidence thu. Jte.rl Ra\181' or 

Scharscbnidt deliberatel~ gave orders to Amberger ond hie oom,pw~na 

to shoot the captives. Neither did he see OJ\Y direct evidence upon 

which the C-:>urt could properly arrivo nt a t'inding that, though thoy 

were not giving direct orders they were passing on to these N.o.o.a the 

impression that the killing we.s what they wented to happen, and that if 

tho latter killed the pris. ners nothing would bo said nbout it and they 

would not be punished. He r eminded the Court, however, that the 

Prosecution maintained that none of the kill . .nga alleged in tho three 

charges could have oocUITo4 on the o.erodromc without the connivance, 

without the direction ond without the c.:r.1plicity of tho COIIEIO.nding 
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O:ftioer and the Adjutant o( the etati n, and that as a corollary to the 

reliance. which we.a plo.ced on superior orders in triQJ.a of German waz­

criminala the Prosecution was clair.u.ng that no German N.c.o.a 1lDuld dare 

to take priaonera• lives unless they were ao.tiefied that they had beon 
. . 

told that such aoti '.>n ~ulcl be approved by the Comnanding Officer. 

The Judge Advocate felt that the Court w-Aild be prepared to sey 

without questi?n that it waa probably a sound view to talce, in regard 

to the German Army, that the persons who <.1id the killings did not cor%lit 

theae ori.mos without having some orders :from their superiors, but the 

question W&.B who · Jid give the so orders, who were tbl superiors involved? 

Apart from Rauer and Scharschmidt, Bottcher run Bopf were oleo otficortl. 

The finding rif the Court was thc.t all four officers were gull 1i,y of 1'eins 

concerned ... , the killing of the prisoners on the aeroaroce ond of tho 

.. wowned prisoner. TIie decision of the Court .to find Rauer and 

Scharachnidt not guilty of the first charge, concerning the shootinga 

on the ~ to the station, riJIJ3 have been influenced by the 00nsideration, 

which we.a pointed out in tb,trial, that it wo.s less reasonable for. these 

officers to believe after the aec~nd incident that the prisoners involved 

were shot while trying to e·soo.pe than it was after the first, and that 

measures should have been taken ltfter the first shootings to prevent o. 

repetition. 

In the Trial of Kurt Student by a British Military Court at Luneberg, 

Geman_r, 6th - 10th M8'Y, 1946, the accused was faced with eight charges 

alleging war crimes committed by him in the kingdom of Greoce .(according 

to the last three cho.rges, on the Island of Crete itself) ns Comriander-in­

Clhiet of the Gennan forces in Crete, at various times during May and JwWt, 

1941, The charges alleged respectively that he was "responsible for", 

first, the use on or about 22nd May of British prisoncu-s of war as a 

screen for the advance of German troops, when, near Maleme on the Island 

of .Crete, troops under his corrmand drove n party of Bri tiBh prisoners of 

war before them, resulti~ in at l east six of these British prisoners 

• 
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ot wor l>eing killed by the fire of other British troopaJ sooondly, , 
the emplOlJ+)ent i" !d'\Y C?f .. Br_i tish prisoners of •~ on prohibited work, 

when, . o.t Mal~ aorodrOQe on the Island of Crete, troops under h1a 
' 

conmand:o.ompeP,~d British prisoners of war to unload ~, um.mition 

and wai-llke aturca fro1n Geman aircraft; third!Ly, the killing on or 

about 23rd Mq ot Britiati prisJnora of \10.r_, when, nt :Malemo aerodrome 

on the Isl.Mel of Creto, troops um.or his oa:u.iand shot and killed 

several British pl'i~onors of war for refusing "t;o <lo prolu:bited workJ 

t.ourthly• the bo...ibing on or about 24th Ma.v ot No. 7 General Hospital 

when, neor G~atua on 'Ghe Island of Crete, aircraft under hia command 

bombed a hoapitol which was marked with a Red Cross; fifthly, the 

uae on or nbout 24th M~ of British prisomrs of war as a screen tor 

the advance of Gorman troops, when, near Gnlatus .m the Island o:f 

Crete, trQopa under his o~r.r.:ianl drove o. party of British pria.)nera ot 

wo.r before them (those British prisQn.,~s of wnr being the Staft' and 

patients of No. 7 General Hospital), re~ulti~ in a nnmed Staff 

·serjeant o:f the :::oyoJ. Array Medical C:>rps anc.1 other British prisoners 

of-war bci~ killed by the fire of Dr~tiah troops; sixthly, the 

killing on or ab Jut 27th May, of British pris .:;n£;rs of war, when, near 

Galntos, tr-.,:,ps undt:r his cccnmanc.1 killed three soldiers ot the 'Reloh 

Regiment wh::, had surrendered to thee; seventhl.y, tho killing on or 

about 27th Mey, of a British pris.JJ'¥)r of vmr, when, nee.r Galai>oe, troops 

under his concand wilfully exposed British prisoners of war to tho tire 

of British troops, resulting in the dcnth of a nomed Private of the 

Welch Regiment; nn ... :. t'inal.zy, . tho killing in June of 131:1 tish prisoners 
I 

of war, when, at o. pris.m camp near Maleme, tro:,ps under his oonme.nd 
, 

shot and killed scvero.l British pris ·,ncrs of ·war. He pleaded not 

guilty to ill the charges. 
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The oftoncea alleged all took place in oonnoction with an attack 

by German paro.ohutista on tho IJ1land ot Crete under the direction ot 

the '·aocuaed. The latter, then General Student,• was shown to have been 

at hi■ base in Greece until the corning ot 25th May, 194l, and to have 

been in oreto tree that ti.Lle until the e • .c!. of June, 1941. Air support · 

waa in' the control of General von Richthoven, Coa:1a11der of tho 8th Air 

Corps, though a certain c.ogree of co-operati n botwen the t110 general.a 

waa shown to have existed. 

The aoo~ed was found not guilty of the first, fourth, titth, 

seventh and ·eighth chuges but guilty ?f the seco~, third and sixth. 

Subject to conf i.mo.tion by superior r.dli tnry tu.ithori ty·,. he we.a · 

sentenced ~o imprisonnent for five years. This sentence was not, 

however, cc;nfirmed. 

The eight charges brought against the accused ·aJ.loged not ottemos 

oom:iitted by him, but of~onces for which he was responsible. The 
... 

Prosecutor pointed out in hie closing address, ''This case tails reall3 

into two parts o.nd there are two separate r~tters .. vJiioh it will be 

your duty to decide. First whether these events which you have heard 

sworn to. in the witness box or ~ny of them in to.ct took place and it 
. . ' 

y~u decide thnt they did take plo.ce the second p•) int will arise as :to 

whether this man wns responsible for t _hcm." 

Student wns n-:lt shown to have ordered ruv of the offences olleged, 

and it follows that in finding him guilty on thrce · chargea tha Oourt 

applied the doctrine of the _indirect responsibility of a COCLY\nuer t~r 
: •, 

ottences coJ!IDitted by . his troops. AB has been oeen, the CoRfirml.iig 

Authority diftered fl-an tl!e Court in hia .estimate-Qt Stu4ent•s 

.i:eaponaibility • 



I , 

- JS -

The Prosecut or claimed thats "General Student was very keen on the 

co.pture ot Crete. He bed pitted his opinion againa t the opinion ot 

Hitler and it was up~ him to get Crete o.t all costs and in 11'1 aublnia11on 

all these things were done by subordinates with tho full knowledge that 

they would have been supported by their Comnander-in-Chiet." Defence 

Counsel, on the other hand, pointed out that: ''When a General decides 

to make a big acalo opero.tion on o. corps basis he makes his appreo1o.t1on 

of the situation and his staff work_ out the orders rego.rding detail■• 

Any general policy is obviously thnt General's resp )~ibility but I 

maintain that the details are r.::>t. The orders which have been worked 

out by hia atatt are passed on to all commanders at ol.l levels until 

tho small details are an-ivod at. It is the small t~ks such aa the 

attack on a given hill which o.re plnnned and carried out by the 

Junior coritnandera ain their troops. Therefore sul'l.:3ly is it not the 

junior conmanders sio are responsible for any smoll and isolatod 

incidents happening within their platoons or sections and are not the 

senior colill&ndera rosponsibile tor what hapPena thFoughout their 

command as a whole." The basic principles relating to the extent of 

the responsibility of a ccmn&JUer for offences comr.dt~d by hie tr~opa, 

however, were not 1\lll.y examined in the present case. 

Certain facts may nevertheless be set out which were considered ot 

some importance in the case , and wh · .;h may have been tnken into account 

by the Court and by the Confirming Authority in making their respective 

decisions. 

In the first place , it was r ecognized as mor probeul e that 

repented or wide-spread offences were porfonned unier the General's 

orders than isolat ed offences. Counsel for the Defence observed that 

all the charges r el nt ed to acts done in the Mt.lemc/Cnnia area, 't\herens 

actually troops were dropped t four main points, ldo.J.eme, Carda, 

Retumnom and Herakliom. In ot her words , he cl aimed, only about half 

•. 
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ot the tr')opa 1:::moorned in the invasi,on vrore in the MeJ.eooJtania area. 

It could not, therefore, be oaid that it wr.s the goneraJ. policy ot the 

Parachute troops to ·com:d t atrooi ties .:inu to ca1,turc Crete. o.t ney price. 

Why, he naked, i1' the ahootiug ot pris:,ners of vro.r waa Gel1£lral Studsnt•a 

genora.l. policy, did not incidents occur at the priaJn oampa at Cania 

e.n3. Skenis similar to those alleged to have happened o.t the camp near 

Unlemo? 

The Prosecutor clniood that throe inatances Md been pr~ved in 

which captured trJovs had boon forced by German soldiers to advance · 

ahead of them, ei thor t..> net as a screen to ti~ latter in their attack 

or to cause the InlJ?erinl. troops to reveal their positions by firing on 

tho prisuners in mistake for their enemies. · Tho fact tho.t oo leas 

than three inatc.nceo 01• such behaviour ho.cl boen proved gF.Ne rise to an 

inference, in the Prosecutl~n•a suhllission, thnt M instructi~n had 

been given that in certain c:ircut1Stru1cos ouch acticm wns correct. He 

pointed ·Jut tha.t Gc~ral Stu,font hnd saicl that he WllS resi)Oniible for 

the wh:.>le of the training of the p~achuto division. 

In his summing up tho Ju~!ge A.dvocatc.1 set i)Ut vory clcorly what 

had been the Proeocution•a po!liti :;n in the cs.so; th11 Prosectui:.m, he 

said, "are goil18 to say that, when you look nt this list of a.trooitiea 

deposed to by the ordinary decent type of soldier ~,r airr.1an, y-.,u will 

have to draw the inferenc~ tho.t it was calculated; that it wes part 

· ot the policy and that it wuld o·nly arise in the well disciplined 

Germon forces if those troops ana the officers kr~w that they h:1d been 

either ordere<l to Co it by their coJml£Ule1or or, ol.t~rnativ~l.y, thot they 

had been led to bcliave that nothing would hnvo been heartl i b- ut it a.n,] 

it •~ulu be c , n ' Jned Md appreciated." 

A sec ncl ilap..>rtant queeti~n in connection with tho responsibility 

of the accused V/3.8 t hat of hie offici nl relati x is . ip with Gcnornl von 

Riohthovon, CoJlllWrler of th<::: 8th Air Corps. Clo orly if the latter was 
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able to act entire]J inclopenc.lently of Student, the o.ccuaed coulu not 

· be hel·.l responsiblt,; for ~o borJbins of the aerod.rooe. Defence COWllel 

olaiccd that duri~ a conference between the accused and General von 

Richthoven, only general outlinos tor air support were uiaouaae<l. Tho 

Prosecutor, on the other hand, claiced tho.t the hospital could not have 

been selected os a target without the knowledge of the accused ani hia . -

otatt • The Judge ..:..Jvocate • a opinion wna thnt the Co~t would "bo 

satiatieQ that, n an.y cajor Ol)cro.ti~n on that island, there would bo 

no bomb dropped wL th,)ut Student koowing wt\}' ond ensuring that tm 
parachute troo~s should not bo boobed" J he thought that the Gourt 110uld 

acoept "that there was, in this Geroan expedition, the closest lie.iaon 

. · ~tween the statf of the air force Md the staff on tho growrl." 

Nevertheless the QCOused was found not guilty of the fourth oharge. 

The physioal presence ot the accused in ,Crete o.t the time of the 

alleged oftencea, on the other hand, wae not regardbd "W Counsel as 

important. 'rhe Prosecutor autmitteu that 1~ was "quite :u:material" 

whether he was in Athc-:na or in Crete "nt the tice"J he was supreme 

cor:miander dur~ the wh::,le <r,t)erati0n. The Defence made no particular 

use of the fact that the nocusod did not o.rri ve in Crete until Mq 25th, . 
1941. The Juc:Iee i.dvocate restricteu hir.1&elf to the cibservat11n thats 

"It is cor.Don grounc! tho.t General Student was not in this area at all 

before tho 1:iorn.ing of the 25th Mey, and therefore any thi'18 that he ~ 

be responsible for up to that date would have been done ·tro1,,1 his baae 

in Greece. " 

J.nother interesting Bri tiBh Trial is that hole"! before o. ::er-,;. •iah 

Military Court sitting at WUppcrtnl, Go1.,-.mny, June 4th - 5th, 1946, ,c,f 

·Pritz ijartjenstein ~Vld Five Others, who were accused of being o:>ncemed­

in too kdlil'18 of a British prisoner of wo.r at Struthof/J{o.tzwoiller 

prison camp on or about 30th July, 1944. 
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~t Hartjendtein' a responsibility in the allege<l cri ne, tho 
i . 

Judge ld~ocate ~n his summing up, saids "The position of Hartjenatein 

waa that he wo.a JfomnW'l<hmt of this camp • • • • • Obvious~ you would have 

no doubt about hie implication if you were satisfied that he gavo orders 

for the execution. There is llnother aspect you will have to consi&r; 

to what extent he is liable if ho ~d not give orders for this 02730ution. •• 

There ia oo direct evidence that he llUthorizod this execution. Somo 

implied it because he was the XPnllOOlidnnt of the oe.q,J theru is some 

little vague evidence." He ranindcd the Court that, according to the 

Prosoouti~n•s case, Hartjenstein "either o.uthoriaed the execution or 

we.a running a camp whore authorizatii:,n we.a not required"• Jlartjenatoin 

was sentenced to do~1.th and this sentence was c:mt_'irmcd. 

The rwnarks of tho Judge Ad.vocc..te in one other o&sf.l tond 

to shaw that a O"'DIMnder can 1n certain o1rcumstances, be he~ 

liabl~ for offi.;ncea which were comnit~J., not ~n his orders, but f>:S o. 

rosul~ of his negligence. A Military Court sitting o.t· V/uppertaJ. on 
I 

loth ~d 11th J\µY, 194-6, sentenced. General Victor S~eger to impris .>l'l:l(;nt 

for three years on o. charge ·ot being concerned in t~ killing of a 

number of Allied prisoners of v,or; the Judge Advocnte said of this 

ac0USed1 "The point you will havo to carefully c:n1Sic1er - he is not 

part of' any organioati :m at nil - isz was he concornell ln the killing., ,........, 

in the sense that _he hl\Cl !\ duty and ho.d the power to prevent these peOI>lo 

being dealt with in o. wo.y vihic~ he 111W1t inovit r bly have kn~wn 'YtQUld 

result in their ~ath ••••• • it is for you v,i th your r.ier.1bera, using your 

military knowle<lga going into the wh~le of this evidonce to _aey whether . . . . ~ . 

.. i~\s ·right to hold that General Seeger, in this period bet~e~,· iot ~ 
sa_y the middle of A:ugust or towards the enG. of A..iguat, was h~lding a 

military posi ti :m vklich requj,reu. h.irl to do th.' .figa vihich he: failed to do 

and which woount& to a wnr cr:i.L10 in the s nat: that they WElru in bx·eaoh 

of the Laws an:1 Usages of Wor." 

.. 
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Ot tM United. States trials llhioh are relevant in thia oonnection 

~ ·the n>st important ia the trial by a United. States Militaz,y 
. 

Conm:lasion at Manila, PhWppine Isl.Mda• ot Gonore.J. Yamoahita, Ocmnanding 

General of the l.l+th Arqy Group ot the Iq>erial Japanese Aruv, whioh 
. . 

took place between October lat and December 7th, 1945. The indiotlpent . 

against him alleged that he violated the lBwa ot war 1n that, between 

9th October, l~, and 2nd September., 1945, at Manila and at other plaoes 

in the Philippine Islands, while cor.mander of armed foroea ot Japan 

at war with the United States of America and its allies, he unlawtul.ly 

diaregarded and tailed to discharge hia duty as o~ ~ control 

the operBtions of the members ot his co~d, pemittin.g thee to oonmit 

bnttal atrocities and other high orirles ~~inst people of the United 

States and ot its ru.lies and dependencies, pa-tioularly the Phili~inu. 

(A brief account of the hucan rights alleged to have been 
. . 

violated will be inserted here). 

The opening statement of the Prosecution cont ains the following 

words: 

"·· 

"The charge • •... states that the accused, during a certain period 
• 

ot time while he we.a Conmander of Armed Forces of Japan then at war with 

the· United States of America on<l its Alli~e., unlawtully disregarded and 

failed to discharge his duty as such Commander - unlawt'ully disregarded 

and failed to disoharge his duty as Ccmne.nder to control the operations 

of the members of his coi:mand, pen:t:1,tting thera to oamt brutal atrocities 

and other high orioes against people of the United States and its J..lliea 

and dependencies, particularly the PhilippineaJ and thereby violated the 

laws ot war. That is the charge, that is the oases Disregarded his 

duty to control the Delilbora of his ca:imand, and percdtted tNID to com:ait 

violations of the laws of war." 

" 
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It was not alleged that Y~hi te. had orl!erod ·WV of the orimea 

set forth in the· Bills ' bf Particulars prosentod t ·o the Cor:misei:in. 

(Th~ Bills of Particulars :l.n their opentng worJa sh?wed this Md 

w111 · be quoted). · 

Coounael for the Defence wna 0£\1.nly donoor.nod to show, not that the 

atrocities had not ;been cor.Eitted, but that ~he acouaod neither knew of, 

o·.mdonec!., excused 01: ordered then. · · Ono ot his sontencea is reLlinieoent 

of the claim of Rooer's Counsel th~t Rt'.Uer was too oven,orko,d ~ horasaed 

by the a.pproaohing Allied forcos to· be able to exercise proper supervision 
, / 

over · the prisoners of war in his ruin.ls;· CoWlSel for Yeoash~tn •Eli~: 

"Can it bo ·seriously c·:>ntemed that Po co1~onder, beset and harassed by 
.. . 

the eneJ.O', stageering under a successiul eneqy .invasion to the aouth and 

expecting at on;y nx,r.ient another invo.sion in the nor.th; tha~ such a . . . 
. . 

oorrr:innder could in ·the period of a hN1dful of weeks gather in all the 

strings of administr~.ti Jn?" · Other feictors on \lbich .he relied were the 

newness of the accused's COl'J:1l6.nd· enc: the distance separating ·hi.1.1 a.nd his 

troops: "How ca.n tho rJan possibly be helc.1 accountable for too action of 

troops which had passed into his coJil'DBJld oncy, -.>~e oonth be,fore, at a 

• I 

time when he was 150 miles awo::, - troops r.hich he hacl never . ac~n, trainee: .:,r 

inspected, whose cor.JJMclir.,..; ·ot.fict:ra he coulr:! not chun3e or, de1::1ignate, a.rul 

vver whose actbn.<; he has only .,th0 L--ost· no,JirwJ. . c·.,ntrol?'1 

The judgment of the Conmission included the ·following paaaages: 

"The crimes alleged to have been permittod by tho Accused in 

violation oi' the laws of v.ar :mtl3 be grouped into three co.togorics: 

(1) Starvation, execution or masao.cro without trial and mal-o.dministx•atio11 

genoially of civilian internees and pris~ners of wnr;. - (2) Torture., ro.po, 

nurder nnd r.10.ss execution of very large · numbers of roeidento of the 

Philippines, including women f'..nd chi:ldron and members of relig~9µc orders, 

by stnrvl\tion, behoncilng , beyoneting., clullbing, hllJ18ing, burning a.live, 

o.nd destruction by explosives; (3) Burnil18 an.d · cc10lition without ad.equato 

militro-y necoaaity oi' largo numbcr o of hooos, plac ·s of bus·nons, plnceo 

of r ligious worship, ho ... pital s , public bull · · a, and ou.ucational inatitu-

tions. In point of tir,: , t ho off enc es cxtend£:u. throughout t h , period 

' ,i.t4' 
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tho Aoou8ed was in ootGand of Japaneao troops in the Philippine■• In 

point of area, tho crit\Cs extended throughout the Philippine Arohipelago, 

although by far tho uost of tho incrodiblo acts occJZTed on Luzon. It 

is "notewo~hy that the Accused llll.\de no attempt to dB~ that the orimea 

were cor:mitte_d, nlthough sooe deo.ths were o.ttriwtod qy .Dotence Counsel 

to legal execution of ar.Jed guerrillas, hazards of battle o.nd action ot 

eumTilla troops fnvornble to J~an• ~•••• 

"The Proaecuti.:>n presented evidence to show thnt the crime, woro so 

extensive and w1d&aprea.cl, both as to time and area, that they nuat either haw 

been wil.1\llly pc11ai tted by the accused, or secretly ordDred by the accused. 

Ct..ptured or<lers issued by subordinate officers of the accused were presented 

·, as proof that they, at least, orci.erod certiln acts leading directly to 

exttlrminations of civilians under the guise of elirJinating the aotigities 

of ~rrillo.a hostile to Japan. With respect to civilian internees and 

pria .mers of we.r, the proof offered to the CotDiaaion alleged criminal 

neglect, especially vii th trespect to :food and 0;1dicaJ. supplies, as well as 

coq,lete failure by tre higher echel~ns of' co&lilMd to detect and prevent 

cruel and inhucan treat~nt o.ccordecl by local cor.manders and guazada. Tm 

Col:l:liDsion considered ovidence that the provisions ot the G_enavo. Convention 

rece~d scant cor.Ipliancc or attention, and that the International Red cro■a 

was unable to rendor aey sustained help. The cruelties am. arrogo.nco ot 

tho Japanese Kill tary Police, prison camp guards Md official.a, with like 

action by local oubordinate cor.u:vmdera wore presented at lengllh by the 

prosecution. 

"The Defence established the dif'ficultioe faced by the accused with 

respect not only t o the swift a.nu. overpowering advance of .American forces, 

but olso to the errors of hie predecessors, weaknesses in organization, 

equipment, supply with especial r eference to food and gasoline, trotntna, • 

corrmmication discipline and rurale of his troops • . It wo.a alleged tha t the 

sudden asaignnent of Naval and Ai r ~·orces to hi.a tactical conlllMd presented 

alm::>et insurcounta l e cif'ticultics. This situation wns followed, the 

Defence contended, by fnilure t o obey hia or ders to wi thdraw troops frco 

Manila, and the subsequent mseo.cre of unamcd civiliarus, portiou.larly by 
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Naval forces. Prior t o tb. Luzon Caapaif}l, Navnl foroos had reported 

to a. eeparato llinistry in the Japanoso Govcrn:lOnt Md Naval CaJDO.nders ~ 

not have been receptive or c,xperioncec. ·1n this instance with respect to L\ 

joint land opera.ti.on Wlder a single co,.JJQ!ldor who was designated fran h 

.&.rGY Service. As to tha criooo ·thcr.lSelvoa, coq>le~e ignorance jJhat they 

had ocoWTed wns utout]y maintained by tho accused, his principal start 

oftioers and sub,.,rdinate CotUMdc;rBj' • turther, that all such nets, it 

coJ:Ditted, were t::irectly c . .m:trary to the nnnounood policies, wiahes and 

orders of the accuso<.1.. The J:'..l)f'..nuo~ Co1:1J,'\ll:lcrs testified that they did. n..,t 

ccke personal innpectiorw or im1c1,lendont chocks during the Philippine 

campaign to cletc;rmine f r>r th~f.l!.lolvee tho esto.bliahed procedures by which 

their subordina.tec accOJiJ,Plish their r.dsai . .ins. Taken nt full fMe value, 

the tostimoey in1icatcs thnt Jo.pc.nese soni~r c01.vil8.ndurs opero.te in a ve.cuw.1, 

almo~t in anoth,'ll' w.:>rld ,•r.i. th respoot to .their trour,a, cOi:lparcd with· 

standards .ADerican Generals tako f'~r granted ••••• 

"This nccused is an officer uf l.:>ng yoars of oxi>erience, 'woad in its 

ao~pe, who has had extensive oor.1:mnd and staff hlty in the IrJperi&l 

t1e.panese A1"IIzy' in '.t)ee.ce e.s well M war in Asin, Mnleya, J)Urope,and the 

Japanese Home Islanc.a. Clcnrly, tWsigru :-.ent to c011Dand cilitary troops 

ia Aecor.ipani.E:id by b1-ooo euthori 1.y o.ncl heavy responsibility. This baa ooen 

true in all arr.des thl•o\lf;hout recor ded his tory. It is absurd, however, 

to consider a corrcan '!.or a r.nu.~dorer or ra.viot l 'lOca~sc ooo of hia soldiers 

cOl:Dits a murder or a rapo . Nun..:; t he less, whor e 1:ur.:ter o.nd re.po and 

vioL>us, revengeful uctions are wi C::,.:: s proAd uffences, and there is· no 

effective attciili )t by a C:)r.Jnarv1vr 'to <lisoc.,vor and c ~,ntrol .the oricino.l. acts, 

such a coa.iander r.ey 1:,e hcl<.1 responcible , oven cri1.rJ.nal·ly: lia1)l e, , for the 

lawless acts of hill troO}J'l I J.cpe;n:Jin..,; up,,n their nature and the circw:1Stn11ct;, 

surroun::!ing thu::1. Should :: con:inrnler iaeue or<l~rn ?.hich lead directly 

to lawlees nctn, t he c!:i1:ti.ni.>J. re~~ ionail,ilHy ie clofinite and ~ al.we.ya 

been so wt ersto· c1 . Tho 'ulcs f Lo.nc. V/arft1rc, Fiold Manual 27-10, 

Unitecl stateo /i:;n.zy, :ire; c l enr on the r.0 polnt s. It i s r 01· the purpoao of 

maintainini; discipl i ne and c )ntrol, ru.1 .. ng ot her r ti o.:-i '.)ns,- that m;Uitory 

oam:landers nro given bl'oad powe1•a of o.dmildsterint: military justice. Tho 

tactical aitul\t i on, t h chere.c:ter, t rainil1£ o.nd ca1?acity of otai'f officers 

Md aubordinc.te 001:1:1ru1dero o.a well . ;;bu trl\its of c,haracter, an1. trduil\l~ 

., 
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ot hia troop■ ve other important fact :.>ra 1n auch oaa"•• !MN mttera have been 

the prinaiplo conaiderationa ot the Oaa:xl.1•1on durins ita deliberat1ona ••••• 

• General Yamaahite.a Tho Coa:d.aa1o~ conclu.dea1 (1) That a aerie• ot avooitie1 

and other high crimes have been ccani~ted ~ mecabora ot the ·Ja;,aneae armed toroea 

umer ;your oomand against people of t.he United State■, their allies am dependenoi• 

throushout the Philippine IelMclilJ that they were not aporadio in nature but in 

Qal\Y oaaea wore methoclioalq supervised by Jo.paneae ottioera and non-ocmniaaionecl 

ottioeraJ (2) That duri~ the period in question you tailed to provide ettective 

control of ;your troops aa wns required by tho oiroumatancea. 

4'.ooordingly upon secret written ballot, two-thirds or LlOre ot the ambers .. 
concurring, the Carmiaai:m finda you guilty as charged and aentencea ;you ti> death 

by ban.gins." 

tile oaae eventually 0808 before the Supreme Court ot the United States on ao 
, application tor leave to tile a petition tor llrita ot habeaa corpua and prohibition 

in that Co~; and on a potitir,n tor certiorari to review an order. ot the 8'.lpre~ 

Court of the COliDOnwealth of the Phil::.winea, del\Ying the petitioner•• application 

to the court tor writs of habeas oorpua and prohibition, J\ldgment waa delivered 

on Pe bzoua.r7 It.th, 194,6. 

In the aajority judgoent of the Supre&1e Court, delivered 1v Ohiet J\aat1ae 

Stona, the tollowins passage appear111 

. "'l'he charge, so tar aa now relevant, is that petitioner, between October 9th, 

1944 and September 2nd., 1945, in the Philippine Islanda, "while ca:s::aander ot amed 
I . . . 

• orces of Japan at ~ with the United States ot .America and i ta al.lies, unlawtul.Ja 

disregarded and failed to diachargo his duty aa c~ to control the operation■ 

ot the cembera of his coaaancl, peroitting thee to com:d.t brutal atrooitiea and other 
\ 

high oril:lea against people ot the United States and of ita al.lies and &,pondenoies, 

particularly the Philippines; and he••• thereby vi~lated the lawa 1.Jt war"•••• It 

ia urged that the charge cl.)ea not allege that petitioner has either ooa.d.tted Ol' 

directed the comnisai::m of such a.eta, ond oonaequontly that no violation 1a charged 

as ago.inst hie. But this ovorloob the tact that the gist ot the charges ia an 

unlawtul broach of duty 1y petitioner as an an:\f comandor to control the operation■ 

of the Dell:lbera of his cou.iand by "perm.tting thee to coa:d.t" the extensive am. 

widespread atrocities specifi~&. The question then is whet~er tho law 

ot war icpo1e1 on an arqy ooCDMdDr a duty to take such appropriate 

measures aa aro within hia power to control the troops under hia coa:iand 



... 
- 24 -

tor the prevention ot the specified acts which are vi0lations of the 

law ot war and which are likezy to attend the occupation of hostile 

territory by an uncontrolled soldiery, and whether he r.ll\Y be charged 

with personal responsibility tor his •failure to take such ceasures when 

violations result. That this was the precise issue to be tried was 

made clear by the statecent of the prosecution o.t the opening of the trial • 
. 

"It is. evident that the ooncluct ot cilitary operations by troops 

, whose excesses are unrestrained by the orders or efforts of their • 

oomander would al.moat certainzy result in vi lo.tions which it is the 

purpose of the law of war to prevent. Its purpose to protect civilian 

populations and prisoners of war froJ:1 brutality would largely be defeated 

if the coi:mander of an invadiJ18 arrey could w1 th icpuni ty neglect ·to take 

reasonable measures tor their protection. Hence the law of war presuppose • 

that iat violation is to be avoided through the control of the operations 

ot war by OCDDanders who nre to some extent responsible 1'or their subordinatc,s. 

"l'his ia recognizeu. by the Annex to Fourth Hague 01.mvention of 1907, 

respecting the laws and custocs uf war· on land. .1\rt.icle I leys tlown as 

a conditi~n which an armed force r.ust fulfill in ortler to be accorded the 

rights of lawful belligerents, that it llllst be · "cqllClendeJ by a person 

responsible for his subordinates". 3ir.ti.lorly ,\rticle 19 of the, Tenth 
. : 

Hfl8U.E, Convention, relating to bor.ibar<lment by naval vessels, provides that 

coJID&ndars in chief of the belligerent vessels "u1ust see that the above 

• Articles are properly carried out"~ · Anu. Article 26 of the Geneva Red 

Cross Convention 1929 for the omelioration of the cun~ition of the 

wounded end sick in arr.des in the field, rJakes it "the duty of the 

comnand.era-in-chief of the belligerent a.mies to provi e for the details 

ot execution of the foregoing articles ( of the conventi:m) as well as 

for unfor~een cases". And, finally, Article 4.3 of the Annex of tl1e 

Pourth Hague Convention requires that the cor.nnnder of u force occupyi~ 

enez:\Y ten-itory, as was petitioner, "shall take all the neaaures in his 

power to restore, and ensure, as far· as possible, public orQer end 
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safety, wliile respecting, unless abs:>lutely prevented, the laws in toroe 

in the country". 

"!hese provisi:>ns plainly ir.lposed on petitioner, who at the time 

specified wns military governor of the Philippines, as well as ooccander 

of the Japanese forces, an atfi.rr:18.tive Juty to take such moasures aa wm,-e 

within his power and a1wropriate in tho circumstances to protect prisoners 

of wor· and the civilian population. This duty of a· coJrll8Jlding officer 

has heretofore been recognised, and its breach penalized by our own 

militar, tribunals". 

· It will have been n:Jted that Chief Justice Stone delivered the 

judgment of a majority of the Supreme Court. Mr.- Justice Murpey am 

·· Mr. Justice Rutlec!go dissented for this opinion. The two dissenting ... 

judges held the opinion, inter~, that the atrocities proved to ~ve 

taken place were cocmitted while Yai:iashita•s troops were disorganised 

largely due to ~he .)J'1Slaught of the United States forces, and that since 

Yamashita had not orderou. these offences to be cor.mitted and had not 

even known of their happening he could not be held responsible for their 

perpetration. 

Another relevant United States Trial, is that of Yuicki Sakamoto, 

held at -Yokohoma, Jnpan, on Februe .. 17 13th, 1946. The accused was 

·sentenced to life irapris .:>nment after being found guilty on a charge 

alleging that he ~bctwen 1st January, 1;43 and 1st September, 1945, at 

a prisoner of war camp ll\lku;ke. #1, F\lkuoka, Kyushu, Japan c!id comnit 

cruel and brutal atrocities and failed to discharge his duty as Commanding 

Officer in that ho pen.1itte<l meobera uf his co1:unand to comdt cruel and 

brutal atrocities." 

A charge entitled Neglect of Duty in Vivlation of the Laws and 

Customs of War was brought against Lt. General Yoshio Taohibana and 

Major Sueo Matobu of th~ Imperial Japanese Array ond ago.inst Vice A.:li;1iral 

Kunizo Mori, Captain Shizuo Yoshii ·una. Lt. Jisuro Suyeyoshi of the 

Imperial Japanese Navy, in their trial by a United States Military Com­

cission at Guar.t, _Mario.nils Islands , i n ;~usust, 1946. The Specifications 
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oppearing under this oherge alleged tho.t vari ::>ua ,-,f th(; above aocuaed 

unlawtu.ll.y disregarded,· ·wgleotod and faile;d to discharge their duty, 

as Oa.,rJanding GElneral and othor respective ranks, to control moraber■ 

ot their oocraands nnd others under their control, or properly to protect 

prisoners of wer, in that they peri:ii ttod ·tho unlawful killing of 

priapnera of war, or perr.d.tte,d pers~na under their control wllaw:ful.]¥ 

to prevent the honourable burial of prisoners -:,f war by rutilating 

their bodies or causing therJ to be wtilatod or by eoring t'lt,sh fi-Olu 

thoir bodi<:Js. 

ill of the accused ruentic>nt;c'! ab·,ve were fowld guilty of the dl&X,'go 

alleging neglect of duty, and o.J.though a sentence ot lite irJpi-iso11UOnt 

was the highast penalty imposed by the Ccm:u.ssion on an accused sentenced 

·:>n this charge al.:>ne, yet the trial doei-3 serve as further pro~f that 

nogl.ect on the part ot a higher officer of e. duty to restrain troops ancl 

other persona unicr his c.:,ntrol can render the officer hi;·1sol.:f guilty of 

a war crine when · his omissi.m han lead to the convniosion at such a or~. 

The Prosecution in tho Trial of .Field Marshal.:L Milch before Q United 

States Military Tribunal in Nuromberg, claimed that a close :me.logj could 

be drawn between tha t case ond the Yamo.shita proceo ' ines. The f'acts wro 

similar and the opini~n of tro Supremo Court waa "p3rticulorly in point 

in the matter of responsibility for seni:)r officers". The Prosecutor 

sldda 

"In the cases of the morJical. cxperirJonta, wo have a rnuoh less complox 

situation. There is no question of a aoni .::ir .)fficcr in f\n occupied 

... 

country, rather we aro faced with a simple <liroct chi:dn of cor.uand problem. 

Milch - Thorater - Hippke. Had Milch givc:n the or~ r, the experiments 

-would have been terminutot! , but oo or ,ler of ten:iin tbn Wfl.8 given .. peoplu 

were nurdered c.i i<.l Raachcr I't311D.iflbd in the Luftwn.ffe until he was tra.nsfen-ou 

to the s.s. in March of 194-3. The defonclant hnd M at'firmativo .:luty to 

knuw wh t was r,oi ng on, anJ an a.fflr1~1ativ: ..hlty t Jt so us to otop tho 

oxperime.nta. That he ~s i •m:iront ,1' t o true a t t · ~i· ru'fnirs is 
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unbelie.vable in view of tho letters and the testimony of those who were 

. below him. Field Marshals are 119t made as arv non-conmiasioned otfioers. •• 

By ho,ldiJ)8 the office which he held, he had the duty to control the . . . . . . 

~t~vities of those. 'M'\O were his subordinates, to insure that they 

?Onduo~ed themselves ~ soldiers and not ae nurderers, He has failed 

... · . woetull.y in the task." 
. 

The judgment of the Court on Count two, which allegod that the · 
. . . 

defendant was a principal. in, accessory to, ordered, abetted, took a 
. . . 

consenting part in am ~as connected with, plans and enterprise~ 

involving medical experiments without the subjects• consent, 'in the course 

ot which experiments, the defendant, with ot~ers, perp:,trated Dlirders, 

· burtalities, cruelties, tortures Md other inhuman 8.;0ts, includes the 

following passage:, 

"In approaching a judicial solution of the. questions involved in this 

phase 0,, the case, it may be well to set down seria~im _the controlling 

lepl. questions to be answered by on onalysis of the proofs 

Were low-pressure Md freezting experiroonts can-ied on at Dachau? 
Were thoy ot a character to inflict torture and death on the 

subjects? 

(The answer to tbese two queotions may be said to involve the 
establishment of the corpus deliotj.). 

Did the <!ci'endant personally participate in them? 
Were they conducted. unier his clir~ction or cor.mand? 
Were they conducted with prior knowledge; on his part that 

they might be excessive ~r inhuman? 
Did he have the power or opport'.lllity to prevent or stop them? 
If so, did he fail to aot, thereby becoming portioeps oriminis 

and accessory to them?" 

The oourt later expressed the follo,.,,-i..ng conclusionsa 

"(3). The prosecution does not claim (and there is • no evidence) 

that the detendant· peraonal.13 participated in tho conduct of' these 

experiments. 

"(4). There is no evidence that the defendant ins ti tuttid the 

experiments or that they were conduct ed or continued under his specific 

direction or command ••••• 
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waa olao Pield Marshal in the Lu.ftwat'fe, 1940 to 194,5 J Air ~er 

· llaater General, 1941 to 1944,; member of the Central Planning Board, 

1942 to 194,5J 
I 

and Chief of the Jaegers tab, 1944- to 1945, and aleo was 

Neverthelesa, he concun-e4 in the fil'llU&lg of not guilty on the second 

Counts "ill ot the testi.Do1>3 Mel the evidence, both for the Prosecution 

' end the Def'ence, is to the eftect tho.t the defendant Milch did rot have 

such knowledse of the high altitude or low-pressure experimenta Yhioh 

wre carried out am oompleted by Luftwafte physicians at De.ohou until 

after the completion of such experiJ:lenta. The evidence ottered as to the 

knowledse or responsibility of the defendant Miloh we.a rot such a no.ture 
l 

as to show guilty krowleclge on ria part of said oxpe~nts. 

"As to the cooling or freezing experiments performed at Concem.rat.ton 

Camp DaQhau, tor which the defendant is charged with responsibility, I 

find as a fact that the defeniant ordered experiments to be ooniucted at 

the camp for the benefit of the wt'twaffe ••• • 

"The defendant admits giving orders lor the conduct ot. oertain 

experiments.• •• but contends that he did not lmow of, or contemplate, that 

the experiments v.ould bo CJ~cted in an illegal. manncr· or would result 

in the injury or death of any person. Xhe defendant turther asserts that' 

he did not know or have any ·reason to believe that the experiments •re 

conducted in such manner until after they had been completed. He therefonr 

insists that he waa flllcl is not responsible for the unlawful manner in wiioh 

the experiments wero aotualzy conducted by the I,uftwe.ffe officers and that 

he is not guilty of any crime as a result thereof. 

"The Tribunal in its me.jority opinion has fully considered the decision 

of the United States Supreme Court in the Judgment in re-Yamashita and has 

found that said decisi:m is not controlling in the case at bar. In weighing 

the evidence, the TribunDl wos mindful of the fact that the defend.ant gave 

the order and direct<::d his subordinates to carry on such experiments, and 
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that theroattor ~ tailed and negleote,'l to toke such measures aa wre 

reaeonabl_y ·within hia power to protect auoh sub,:Jeota tran inhumane treat-

. ment and <.lc.:aths AS a result ~r auoh ell;P8'zi:menta. Notwithatanclins these 

tacta, the Trihmol is ot the opinion that the oviclenoe fail.a to d1aoloae 

bey~nd a reasonable doubt that the defendant had &l\Y knowledge that too 

_elql8riaenta woulcl be o:mduoted in an unlawful manner and that permo.nent 

injury, inhwnane treoant or clo.itha would reaul_t thoretrom. 

"Therefore the TribWll\l found that tho defondnnt did not have such 

knowledge aa would atX>unt to participation or responsibility on his part 

and theretoro fowll tho JQfendAnt n.:,t guilty on chal'gea oc,nte.int1d in 

Count NJ. 2." 

The extent to which the Chinese C:>urts have been willing to go in r'-. 
I 

pinning responsibility of this kind onto c::anandera waa shown by tht:l Trial 

ot Takaahi So.kai . by the Chinese Wu- Criraea Military TribuMJ. ot th.) 

Ministry ot Nati::,nal Defence, Hanking, 27th Jw~~at, 1946.. The aoouaed 

waa sentenced to dee.th aftor having been fou~ guilty, inter alio.1 ot 

"inciting or permi~ting hie subordinates to wrdor prisoMre of war, 

wounded soldiers and non-combate.ntsJ to rape, plunder, cloport oivilinnaJ 

to indulge in cruel punishment ond torture; al¥1 to oauae dcstructi0n of 

prope,rty." Tho Tribunal expreseed the opinion that it was an accepted 

prinoiple that a field Conmt\nder tUSt hold hir.iself responsitle .for the 

discipline of his subordin.'l.tcs. It was inconceivable that he should not ' 1 

have been aware ot the acts of atrocity coi;mitted by his subordinatas 

during the two years when he llireoteu 1.illitary oporationa in Kwe.ntung 

and Ho~ Kong. This teat had bceii borne out by tho English statement 

me.de by a Japo.nese officer to the effect thnt the order that all pris,)oors 

ot war should be killed, was strictly enforced. Even the dtd'endant, 

during tho trial, hacl admitted a knowledge ot murder of prisoners of war 

; 

in the Stevensons Hospitnl, Hong Kong. All tho cvidoncc, said the Triwnal., 

went to show that the doforne.nt knew of tho atrocities cora:iittl?d by his 

eubordinBtes and deliberately let loose snvo.3ery up0n civilians nrd 

prie oora of wo.r. 
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It will be noted that the Tribunal pointed out that the aoouae<l 

muat have known of the aota of atrocities oonmitted. by hie aubordinatea1 

the question ia therefore, left open whether he would have been held 

guilty of bree.ch of duty in relation to e.cts 'of which he had no knowledge. 

X X X 

It ia clear t~t the knowledge that he might be made liable tor offences 

'lODIDitted 1lV h111 subordinates even it he did not order their perpetration 

,ould in ~•t oaaes act. a11 a ■pur to a comnander who might otherwise permit 

the oontimance ot such crimes of v.hich he we.a aware, or be inautticientq 

careful to prevent such crimes troc being cocm.tted. ATfl rule making a 

oomuander ~ some @gree responsible for the offences of his subordinates 

even in the absence ot specific orders wst go soce WfJ3 towards preventing 

the violation ot h\l:lan rights and towards vindicating such rights it they 

have been intJoinged. 

The relevant material whose collection has so far been possible hall 

been set out at a001e length above t in vi ew ot the iraportance ot the subject 

and the present state ot flux in the law Md pro.otioe conceming it. Ille 

following general remarks raey, however, be cade. 

l. The law on this matter is in a formulative stage am it 110ul.d 

be ,rr()ng to expect to find hard and fast rules in universal applio~ti?n• 

t In the circumstances it is inevitable that considerable discreti~n is 

left in _th;e hands of the Courts to decide how far it is reaaonable to hold 

a oolIDander responsible tor such offences of his troops as he did not 

order. 

2. It is clearly established thut a 1·esponsibili ty rests in certain 

cases in the absence of any direct order for the cor:llli.BBion of criraes. 

3. The mo.terial c -:> ntainod in the regulations and the cases relating 

to such responsibility can be separated into two categories: 

(i) material. illustrati11fi how, on proof of cortain circumstances, 

the burden of proof is shifted, ao as to place on an accused the 

task of showing to the se.tisfootion of the Court that he was not 
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responsible tor tho offences ca:m.tted by_ his troops, 

(ii) matoriEJ. actual~ defining the extent to v.hioh a 0(.)r;mander 

may -~ .held responsible for his troops' offences. 

The first type of oatorial relates to a ratter of eviclenoe, the 

aecoir:l type to a catter of substantive law. 

• 

z.. Mainly of interest in connection with the shifting of the burden 

ot proot are the Co.nadian proviai :-ms ( see page 2) and the Trial of 

Kurt Meyer (aoe pages 2 - 6) which was helJ ' in pursuance thereof• Tho 

argumer.tc quoted on pages l5 • 17 fror.i the Trial of Kurt Student are ot 

the sacie kind. Of particular ir.Jportance is the stress placed on the 

repeated 000U1Tance of offences by troops unler ~ne cor.cand aa E;i.Qa taoie 

evidence ot the responsibility of the cor.1Ilal'1der for those oftencos {soo 

pages 2 and 15 - 16). The Trial of Rauer (see pages 6 .;, 12) seecs to 

ausseat that responsibility cay be inferred froc surroundi~ oil"oum-

stances, including the ~revailine state of disoi~lino in an IU'D\Y• 

5. The o.l.iove oentioned trials throw aooe light also on the factp 

which lil.lSt be proved in order to co.ke a 001:Dandor responsible for the 

offences of his troops. 

Thus, in the Trial of Stu\lent, Counsel and the Judge i1.dvocate spoke 

in terms of "General ~tuJent 's general policy", of no b JDb being dropped 

"without Student kmwing why" Md of the troo~JS believing ci'ther that the 

offences had been ordered by t~e oornander or that their offences would 

be "condoned and approciated"• It is to be noted that the possibility 

ot Student being cade li.!ble in. the absence of knnwleclge, on the grounds 

that ~ ought to have found out whether offences were being cora:rl.tted or 

were likely to be coa:rl.tted, or that he ought to have ·ettectivezy prevented 

their occurrence, is n t wentioncd. 

In the Trial of Kurt Moyer, the Judge -Advocate stated that enythins 

relating to the question whether the accused either orde~d, encouro.go4 

or verbally Jr tacitly o.cquiesced in the killing of prisoners, or wilfully 

taile " in his duty as a r.iili tary coi.DOJld.er to prevent, or t ) take such 

action as the cirCUL1stanc~s require 1 to onl-leavour t~ prevent, the killing 
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of, pr11onen, wure matters afteoting the question ot the acouaod • 1 

reapol'Jli'billty • 

. Here it will bo notod that the po■sibility ot a oome.nder beiqg held 

reaponaible tor ottenoes on the sr<>unds that he ought to have proYided . 

apinat them 1a not ruled out. 

The Judge Advocate in the Trial ot Rauer and Other■ (aee pap 9) 

stated that the worda, contained in the charge againat Rauer, •oo~d 

in the klllins" •~ r.. direct e.llogation that he eithor inatipted Dlll'del" 

or co~r.ed it. The charge did not ttnviaage negligence. 

6. The enactments and oases which relate entirely to 1ubatant1ve 

law ■how the ■ace divergence in the r:iatter of the extent tiQ llh1' h the 

o0li1:l&nder oan be held liable, The French .enaot&lent c_ ... plat l)~lllmlltiona 
, 

only OZ'itie■ "organised or tolero. te<l". The aoouaed Milch ( aee page• 27 -

29) we.a held not guilty of bein{r, i.J:1plioated in ·the oonducting ot illegal 

eJrp9ri.Qenta because the Tribunal was n-:>t satisfied that he knew ot their 

illegal natureJ nc ~ty to find out whether they had auoh a nature ii 

mentioned. While the Chinese enaotcent (see page■ l - 2) doe■ not define 

the exte"lt ot o~rs' "duty to prevent crir.les troa being ooa:d.tted 

by their aubordinAtea", the Tribuna.l mich tried Talcaahi Sakai (aee page■ 

.30 - 31) we.a careful to point out that the aoouaed L-uat have known ot 

the oftenoe proved to b'l.ve been cor.oi.ttod by his subordinate■• 

On the other hand, the Supreoe Court of the United State■ (see pages 

23 • 25) held that Gt!neral Yaoashita had a cb.lty to "talce such i:ieaaure■ 

aa were within his power and appr.>priate in the oiro1Jl:l8t,inces to proteot 

priaoners of war and the civilian population," that is to sq to prevent 

ottenoes against them from being cormtted, The use of the term■ 

"appropriate in the ciro\JI:\Stnnces" serves to underline the romark l:Uld.f . 

previously, necely that a great discretion ia left to t ~ Court to deoide 

exaotl.3 where the responsibility of the cor.Darder ehal~ ceue, ~ince no 

international agreeracnt or usage leya Jown wnat theset ceasures are, 
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The .J'udGo Advoco.te in the Trial ot Gonorel Soecer (•~ ~ 18) ~o 

aada ~t ole~ that a oor.no.ndor could be hole! to have occupied a cd.litar:, 

po■ition which reqw.rod hb:l to tako certain waauroa, tho failure to take 

whio_h would <m::>unt- to a war arir.lo. 

The Proaooution 1n its oponing stateoont in the Trinl ot Carl Krauoh 

~ other■ (the I.G. Porben '.l'rinl(l)) soena to have followed the Iemaahita 

dp)Vino in ceking the f'ollowin,:; obeervationa 

"Moreover, even whore c. Jefont!Ant ooy cl.o.i.JJ lack or aotwu ~•loclBo 

ot oertain4'tails, there con be n:> doubt thnt he could have fowxl out had 

he, in the words ot Military Tribunal No.l ca.de "the allghtost investigation". 
. . . . . . .. , 

Bach· -:,f tho· uefenuants, with the poeaiblo exoeptiJn ~ the tour who ~ 

not Voratc.nd i.,ecbera, wo.a in such a positi n that he either know ~t .•. 

~bon waa_ doing o.t Louna, Bitterfol .:: , Berlin, Auschwitz,. and elsowhoro~ 

or, it' ho ho.d n~ actual knowledge of eoce pa.rtioul.N: actiY1:ty, a1?-1n in . 

the worda of Military Tribunlll No. 1, "occupying the poaiti.Jn that he 4i,d, . . 

the .laity reate;d U~)On hie to l.llUCO eoce adequate .investigati:m•~• One c~ 

not accept the prerogt\tivos of o.uthority with:.>ut e}_loulderiU£; reBP,Onai:bU:1.ty.• . . . 

t 

(1) Not yet coo~l ~ted. 
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Superior Orders, n.&resa and Coercion 

The plea of superior orders has been raised by the Defence in war 

orirae trials nore f'requentzy thon DJ'\Y other. The oost coa.10n fom ot 

the p~ea. c vnsists in tho orgucent ·that the aocuaed waa ordered to ooa:u., 
the offence by a cdlitary superior and tho.t under oilitary 'discipline 

. . 
orders r.1~t be ~beyed. A olosezy relat~d argucent-is that 11hiah olaiaa 

that had the accused not obeyed he "M:>uld have been shot or othemao 

PuniahedJ it is socetir:ies o.lso oaintni.nod in court that repr~aala would 

have been tal(en against his facizy. It has to be adoitted that a serioua 

conflict &lUSt inevitably exist in tho n.in<l . of a soldier in particular, 

when faced with the choice between the probability of ia:lediate punish&lent 

for insubor1·nation, and the possibility of ultioate punishoent o.a a war 

criminal should his country be defeated. Nevertheless, the rights 

of the unfortunate victir.l of the crioo r.uat equo.lzy be kept in Dind. 

M~oipal e~tments regarding the punisbnent ·ot war crimes have 

shown a great reluctance to regard the plea of superior orders as a 

complete defence, and have preferred in most cases to edmi t that the 

tact tho.t a war crime was conmitted under orders may constitute a 

mitigating circwnstance am to leave to the court the power to consider 

each case on it~ merits~ 

Thus, the United States Mediterranean Regulations provide in 

Regulation 91 

"The fact that an accused acted pursuant to order of his Govornnent 

or of a superior shall not free him from responsibility, but may be 

considered in mitigation of punishment if the conmission detemines that 

justice so requires." 

The corresponding provisi ns of Regulation 16 (f) of the Pacific 

Regulations of September 1945, of Regulation 5 (d) (6) of the P8.cific 

Regulati :ms of December, 194-5, of Regulo.tion 16 (f) of the China 

Regulati~ns provide as follows, 

"The official positiJn of the o.ccused sho.11 not absolve him trom 

responsibility, nor be c:>nsidered in r.ti. tigation of punishment. F\lrther, 

action pursuont to order of the accused's superi j r, or of his governnent, 

sho.11 not constitute a defence, but cay be c.0nsidered in mitigation of 
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punlahr.ient it the oom.d.101on deteminea that jwstice ao require■." 

Similarly Article S ot the Norwogian Law of ~oeabar 13th, 191,.6, on 

the Punishment ot Foreign War Criminal.a provides that1 

"Heceaaity .and superior order onnnot be pleaded in _exoupation ot &I\V 

orim referred to in I 1 ot the present law. . The court IDBY,. however, 

take the oircumatanoea into account and mey impose a sentence, leas than 

the minimwo laid down tor the crime in queeti.m or cay impose a mildF 

form ot pu.niament. In particularly extenuating ciroumatanoea the 

puniament mq be entirely remitted." 

Other provisions ot a like nature a.re tho followings 

"The tact that o.n accused acted pursuant to the order of a superior 

or ot his governnent shall not constitute an absolute defence to· any 

charge under these RegulationaJ it Cll\Y, however, be considered either 

as a defence or in mitigati;,:,n or punishment if the military court before 
' . 

whioh the charge is tried determines that juatico so roquires." (Article 

15 ot the Canadian War Crimea Act of Jlat August, 19lti6). 

"The tact that the crimino.l. deed was perf omecl by a pers :,n .act~ undm­

orders or in a subordinate capacity does n·Jt execpt the criminal fraD 

responsibility, but ra8iY be taken into consideration as o.n e.xtenuatiqJ 

oircumatanoe, and in specialzy exterua.ting circur.istanoes the punishment 

11181' be waived altogether." (Article 4 ot the Danish Act on the Punishr.1ent 

of War Crimes of~ 12th, 1946). · 

"In the oase of trials instituted under the provisi::ms of Article 2 

of the present lew, the fact that the accused acted in accordance with t_m 

provisions of eneJitY laws or regulations, · or at the orders of a sµperior 

officer cannot be regarued OB a reo.son for justi.fico.tion, within the 

meaning of Article 10 of the Cri.Dine.l Cocle, v.hen the act oomnitted 

constituted a f'lagrant violnti.m of the laws n:id customs of war, or the 

lawa of humanity. The plea may bo taken into consideration as an 

e.xteruatir@ circumatance." (~ticle J of the Belgian Law of 20th June 

relating to the Competence of Military Tribunals in the Matter of War crimes). 
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"Laws @oreea or regulati,m iasueu. by the eneiqY outhoritiea, orden 

or perm. ta iaaued by the so authorities, or by authorities Yilioh are or 

·Jave been subord.i~teu to them, cannot be pleaded a. juatifico.ti ,n wl.thin 

the ooaning ot Article 327 _o, the p-=:nal code, but can onq, in oortain 

oircumatancea, be admitted as extemating or e~ting oircumatancea." 

(Article 3 ot th3 French 9I"dinanco of August 28th, 19l+Jt., Concerning the 

Pr:Jsecu tion ot war Criminals). 

• 
Article VIII ( in paragraphs 1 - 2) of the Chinese Law of Ootober 

24th, 194,6, siq,.q provides thats 
. . 

"The following ciroums tanoe under 'Ythich offences have been ca.m:L tted 

1. the tact that crimes were colllllitted by order ot Superior ottioera. 
2. the. 'fact that crimes were cotllllitted as result of official duty." . , 
The British Royal Warrant contains n:> provisi-:ms regarding the 

adcias_ibility ot the uefence of SuperiJr Orders, and there has been 

considerable discuasi.)n uuri~ trials before British Military Courts ot 

the admissibility of this plea. 

Oho.pter XIV of too British MonuoJ. of Military Law has often been 

quoted by Couneel a,13 authority ·on this point. It 1111st be stated at the 

outset that Chnnter XIV (The LMs and Uao.ges of war on Land) of the 
-,. . ' - -

British MOl'UIAl of Militnr,y Law is intendod as a guide for the use of tho 

mili te.ry force,.a. It has not therefore the authority as a stateoont of 

International Law 11hich attaobcs to an interno.~i; nal treaty. Suoh 

publications, prepared for the benefit of the armed forces of various 

no.tiona, are frequently used in e.rgw:ient in the same way n& othor 

interpretations ot Interne.ti')nal Law, and, in so tor o.s their proviaiona 

are acted upon, they rooulc! state practice, which is itself a source of 

International Law. Too British Menuo.1 of Military Lo.w is not a 

legislative instrwnent; it is not a sJurce of law liken statutory or 

prerogative order ore. uecision of a court, but is ~nly a publication 

setti~ out the lnw. It has, therefore , itself no f ormo.l bindi~ power, 
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but has to bo either ooccpte or rejected on its oerits, 1.e. according 

to whether or not in thtl opinion ot the Court it states the law oorreotly. 

Until April, 1944, Chapter XIV of the British Marual ot Uilitary Law 

oontained the cru'!h discusec<.1. atatet1ent (para. 443) that., "cembt1ra of t~ 

U'r.led forces who cotlJit such violations of the rec"Jgnizod rules of warfare 
· · : . .. 

aa are ordered by their Governncnt, or by their 0O1.auandur, are not wo.r 

criminals end cannot tberetC1re be punished by th13 oner.iy. He ~ punish 

the ottioiala or co:.r.ianclers reaponsible for ouch 01·clors if they fall into 

hia hams, wt otherwise he =-:lt\Y J nly resort to d:her ooans 1f ol.itaini~ 

redress ••••• " 

Thia statement wna bnseu on the 5th ccliti.m of Oppenheio's 

Inter national ~, Volur,'18 II, poge 454. Considf.ro.ble l!oubts were cnat 

on tho correctness of this sta-to1.1ent by moat writers upon the subject 

B.ln it was replaced in the 6th editi:m of Oppenheim by its learned 

editor, Pr->feesor Lauteri,acht, by a ate.te;:1ent to the effect that the 

fact that a rule of warfare has been violnted in pursuance of an order 

of a belligerent g.:>verl'QOnt or of on in.iiviJ.ue.l belligerent cor.t:iander 

does not dt.1>r ive the act in. queat;bn of i ta character as a war orioe. 

The fall:eqy of the ~ .inio~ ~xpreseec:!. ;in t .h~. pre-1944 text (para. 44-.}) 
I 

of Chapter XIV} of the British Manual and the correspondi~ rule of the 
' ' 

United Sto.toa Rules of' LMl1 Wo.rfare (para. 347 of the 1940 te:;xt), we.a 

demonstr('.ted in an article by Prof£:asor Alexo.n1cr N. So.ck; in the -~ 

QU8rtt!rlY Review (Vol, 6o, Jo.nuory, 1944, P• 63). Tho relevance of 

plea of superior oruers beoarno also the subject of r oaoarch and critical 

examination by offtcial a.nl ecmi-of':Cicial iuterno.tiono..l bodi e s which . 

dealt with problems of war cri.-;1ez <luring the sec :>1'¥1 worlJ .. ~ (Uniteq 

Nati~na W6r Crimes Coauission; Loa.~on International Assembly, etc.), 
' ' 

In April, 1944, tho British Manual was oJ.terod, tho sentences just 

quoted bei~ replaced by the following stateioont of the lnw: 

"The tact xhat n rule of warfare ho.a been violnted in pursuance of an 
order of' the bellig13r cnt G-Ovar ~ nt or of an in 1 i vi · ual belligerent 
ocmnander dnoe not u.e riv& tJie act i n questi :.,n 1!' its character aa a 

.. 
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war criCJeJ nuithor r.loea it, in principle, confer upon the perpetrator , 
iia:amit trom pwu.ah&Jent by the injuroll belligerent. Undoubted]J', a 
court oonfr.:mted with the plea of superior orders aMuood 1n ""9titica­
tion of o. wor c:dmc 1s bowxl to take into consideration the tact that 
obeclienoe to military orders, nnt obvi:,uely unlawfUJ., is the clLlty ot evezy 
mtlber of the armed t'orcoa tuxl tho.t the latter cannot, in oonditi~na ot 

• ,m- d:laacipline, be expected to wuigh aorupuloualy the legal merita ot the 
order reooived. The ci,leation, however, is governed by the •Jor 
prino;t.ple that members of the annod forces are bound to obq lawtul 
.orders only and that they cannot therefore escape liability U-, in 
obedience to a ooaaand, they oormni t aota which. both violate unohallenged 
rules of warfare and outrage the general, sentiment ot humanity.• 

A similar though not idonticnl alteration of the ·American Pi.old 

Uamal h48 been brouati; about by "Change No. l to the Bule1 £t M!!S 
Warfare" dated 15th Novomber, 1944$ 1) 

In the course of t~~2)an objection~ raised to the application 

> t of the lp.w as stated in the ruoondment to the British Mapual, ot Mili;t;N7 

Law and .the. decision of tbe'British Privy Council in the ZUk>N. case ·-.a -
invoked.wbo• 'lt had been stated that a British Prize Court administers 

Internat:LoaM l,aw and not Municipal Law and although it may be buwn by 

&:IIIOl&t:lve orders of the King in CoW1Cil. It that be so, then it was 

aw.d, a fortiori, too Court la not bowxl by an ~ndment ptlbJ1ebe4 -by 

the War Ottice. 

This objection wo.a oot rofeJTed to by the Judge Advocate in his 

sumning up, but it wna implied in his direQtion to the Court the.t t~ 

~• ~ a.,.-t.or. ~ .,.. not wll touDled. 

The Judge Advocate accepted the law as stated in the 1944 

emenclment to tho Bri ti.sh M8J'Ulal. and advised the Co\:ll't aooordi~ • 

Counsel for, the Defence, asked by the Judge Advocate whether he 

challoJ18ed tho accuracy of the s tc.tecent that the queati n was governed 

by tho major principle that raembers of an1ed forces ore bound to obey 

la.wf'ul orders ',)rJ.y, stated that he waa not prepare.i to challenge that. 

The 0:Jurt rejectvd the plea. of superior orders. 

A Au111aer discussi :>n of tho question arose cluring ·the Belson Trial~)) 

Col9nel Smith, in delivering o. closin, argument in defence of the ao0U8od 

(
2
1l See p. 41. 

( See Law Roports of Trials of War Criminals, Vol.It PP•l•2l• 
( 3 See v01.n ot the samo serios, ospooiall.y pp. 69-7H Mi 104,-U0. 
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as a wh.:,le , dubr.d ttod thut tho originnJ. t c;Xt of paro.gro.1Jh 443 was 

correct in law ruiJ that tho at.Jondccl version wns inoorreot ond he repeated 

that the C'Jurt was ita own ju<.lgc of law nnd was not bound -to take it 

fror, the War ·Of fico, tho Privy Council or any other BUthority. (l} The 
' 

original t e~in acoordancc with tho ordinary oxperionce ·of the 

necessities qf r.ti.litary discipli~ and wns, L-nreover, in precise 

.- <a'.~eer:tont .wl th the Ar.lericon Manuo.J.. ( 2 } . :t~ woula· s~zy bo IJOat 

··. unfc.••.·tunate if the c ~urt were to conu.ci:m people, in oases where the 
I ' . 

detenoo of superior orders was pl eaded, by virtuo of an aoe.adment to 
• ot11hioh 

a Britiqh -~' the toxt~vns :lt variance with the .American and other 

official r,1onunla, ns n r esult of a change introduced in April 1944, 
I . i · . 

whereas the c.1.D.tea in tho Charge Shoot begc.n in Oct 1.)ber, 1942. 

Replying t o Col~nol Stdth's urgw:ients, the Prosecutor in the Belaen 

Trial cl ai.J:1C;ci · t na ~ the oi.ienur.ient to the MlU'llllll wcs cado, . h:>wever, to 

bring it in line with nll:X>st evor,J writer 'Jn the subject, including 

Professor Lautc~mcht and Prof essor Brierzy. It was in fo.ct r.iade in 

consultation vrith the iwer-iccn Jud.;c Advocate General, nntl it was in line 
, t • • 

with tho 4llJOric nn l aw as set f orth in American, as op,;osed t o tho 

Aoerioo.n ifonual, wh i ch haJ not yot been at10nded. 

It ;."!llst bo added , that, i f n state 1ent contained in the 

Manur.l. wns, as is stntocl in the footnot e to the British Amenclraent No.,34., 

"inconsiat ;nt with tho view of r:iast writers upon the su11juct and also 

with the decision of the Gornr.n SuprCLlC Court in the oo.se of' the 

Llo.nclovery Castle ," there wo.s no obstacle , constitutbnru., l fJC}o.l or 

otherwise, to cor r ecting the Lustllke in the ata teJOOnt of law on the 

one. hand, a m t o procoecUne on tho basis of the l av,, o.s i t had thus 

been eluciclat e i , on the other. · 

A second nuth::,ri t y rm v, 1ich O"C::at rcli o.nc~ hns been. p laced by 

-

Counsel, o.nd ·1} :i.ch ho.13 been qu. t ed .:ta stating eorroct la.v, by Judge ~dvooatos, 

------------·---····--·----- -· ·- . . -... - ··- - · . -· . --· ·----------
(1) Like the Defence in tho Pol oun Trio.l, Col ncl Sni th also pointed 

to t he pw:allel between a war crimes court an a. prize court, in 
areuing thl\t the MD.mlol was not binclir,r on t ho Court. 

( 2} Which wa ti en urw.. .:).m et!.; 

.._ 



1n Briti■h Tno.1a(l) has been the celebrated work, Intematignal i4! 

( OppenheiD-Lauterpocht), ot llhioh Volw:10 II (6th Edition) ?OntaiN, on 5'51/J 

a passage 11hioh 11 identical with the amended version ot parasz-aph 44,.(2) 

The .Judae Advocato aoti~ . in tho Trial of Karl Buck and Ten Others 

by a British Military Cv~ at WUppertal, Germany, 6th - 10th Ma.Y, 194-6, 

after quoting this passnge, added that an accused would be gull ty it he 

oonmtted a~ crime in purawmoe of M order, first it the order ·waa 

obviouaq unlawful, aecnndl.y if the acoused knew that the order we.a 

unlawful, ar third]3 if he OQgbt to havo known it to be unlawf\\l had he 

considered the cU"Oura1tancea in \\hich it waa given. 

Despite the tact that ooat of the regulo.tions governi~ trial■ by 

United Btatu Military Cocmiaaions have included provisions defining the 

applioo.bili \y ot the plea ot SUperi or Orders, reference has often been 

made, duri~ trid.a before such Calliu.ssions, to the United Sta.tea Baaic 

field Mama&l P.M. 2~ {B)llea 9! Land Warfare) whioh ia .ai roi l-u- iA &C.0p0 

and purpose t.o the. British Mapuq 9!. )lilitN"Y .L!!• 

Vdil Bovemwr 15th, 1944, paragz·aph 347 of the United States Baaio 

Piel4 llallWU provided . that individuals of the ~d Porces w::>uld not be 

punished for war crir-1ea it they were comnitted w;xler the orders ar 

aancti .:m ot their gg¥eraoont or oocman@~a. The comnanders orcle~ing tbe 

colllDiaaion ot such acts, or under whose authority they were oomitto4 

by their tr:>opa 1 m.ght be pwd.shed by the belligerent into whose hnnda 

they tell. It w:Ul bo appreciatecl that this provision ot paragraph '}4.7 

of the American ~es gt_ ~ Warfare corresponds exactly to the original 

text of paragraph 443 of Chapter XIV of the Bri. ti~ Manual E.£ Military ~. 

By Change No. l to the Rules .,2! ~ Warfare dated 15th November, 1944-

the sentences quot~d above frot1 part,.f;raph 347 of the Rules 2£. ~ Warfare 

have been omitted and tho following provisions have been ad·e d to 

paragraph 3lt,51-

(1) Por instance tho Judge Advoce.t e int he Bclsen Trial aclviaed ttw oourt 
to follow the law laid down in this text on the question of SUperior 
Orc'!ora. 

(2) Page 452 of t his work sets out the litoratur~ on th£. subject. 
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"Individuals ancl organisations who violate the aooe1>ted :lus 
and ouatocs ot war~ be punished therefor. · Howvor, the tact 
that the· acts c:>1uplairwcl or were clone pursuant to order ot a 
1u~r~or or governaont enncti'.:>n iNl3 be tween int., o~naic1.:.ro.tiont_.; 
in detel'tlining oulpabili ty, either by ~ of defence or in mitigation 
of_ punislnent. The person giving auoh orders mo_y DJ.eo be punished." 

It will _'l?e seen that the stater.itmt ot the· law contained in thl new 

text ot ~he AJ:IOri~an Basic Fiel<l Mo.nual. differs somewhat :frog the 1944, text 

of the British Manual, thout;h both ab..'Uld:.>n the aweepir@ atateL18nta oonto.ined 

in the former ·text rcgarcling the plee. of · supuri')r or-.!era, The now Britiah 

text appet\l"a to exolu•le an unlawful order os a c).e1'1u10e, aid lt 1a _iateaating 

to oompa.re both witb J.rticle 8 of the Charter of 

the International Military Tribunal. of 8th August, 191+5, wxler whioh 

superior orders ware oot to :freo a defendant :rr·OQ responsilility, wt nd.pt 

be considered in &1J. tigation of pun.ish:lent • 

The stateoont contailltid inb new t£:xt of paragraph 31+5 ot the 

Aiuerican Basic Field Ma1ut~l ril3kea it 1>oasit le to consider s~?l" ~ 
,. 

: .. 
or Go1rerl'ID8nt sancti:->n ip dctemininc. culpability, dth&r by •~ of defence 

or in mitigati ) ll ut' j..Juni~hm~nt. 

Tt.e provioi:>na of the Field Manual on this point were quoted fo,r 

inatance by the Def once in the Trial of Goneral Anton ])ostler, by a 

United States Military Cor.niasion in R,;,,je ( 0th .. · 12th Oc·~c;wr, i91+5 ); ( i) 

although this trial was hel:l undor the Regulations for the Trlal ot ~ar 

Crimea iBBuea for the Mediterranean Thc.:a.tre of' Oi?ernti~ns on 2.3r~ 

September., 191+5, (see P•-'5), too provisi .Jns c.mto.inud the~cin relating tm 

the dofenoe ot superior orrlers ware :oot referrtid to. 

Sheldun Glueck, on pages 1.55 - 6 of his a.uthoritet'ive work, Y/,N' 

Criminals, Their Prosecation ~ punishrent, also 1)rnviclee some guidance 

in the matter. Glueck, s cJeking to reconcile too dilcmrne. in vilich o. 

~uborq.i.natE:': ~s placed by an or<l.er rianifo:itly unlawful, cor:iplio.nce with 

Y.hioh mt\Y later subject hir.l to 'trio.l for a wox crime, Md refusal to 

comp~ with v.hich may inr.lediotely sub,iect h:i.L1 to disciplin~.ry action, 

------------~ ... ,~ .... __ _,...._.. ... _____________ _ 
(1) · Law Reports of Trials of War Criminals, Vo~.I, .PP•22~3~ · 

,. 

♦ 



~rh!.1.p■ cleath, auageats that the t'ollowing rule be o.pplioda "An 

unlawful act ot a a·Jl~ior or otfioor in obedience to an order of his 

perment or his military auper:Lor 1~ not juatifiable it 11hen he 
.. 

~tted it he octunlzy knew, or, conaiderina the oircumat~••• ho hod 

reaa~ble grounds tor kruwing that the ~t orclere<l ia unlmd'ul WKler 

(a) the lan and ouat'JCIS of warfare, or (b) the principles of criminal 

law generalq prevailing in civilized nati,.ma, or (o) the law ot hia own 

country• In applyins this rule, whenever the three legal ayatecia club, 

the laat aho.11 be aubori.1inate." 

Interesting material relati~ to the detenoe ot superior ordere ie 

♦ to be derived from a stu~ of the Trial of Rear-Admiral Niauke IINudA an4 

Pour Othera ot the Impurial Ja~ao Navy, before a United States Uilital-7 

Ooalld.~on, United States Naval Air Base, Kwe.jalein Island, XwaJalein 

Atoll, llarahall I8ll\llds, on 7th • lJth;Deoember, 1945 • 

f 

. llaeuda, who oor.mi tted auioide before the trial, . ho.d ordored three 

subordinates in tho !Jpperial Japanoae Navy to shoot to death three Uni.tecl 

States ~n, who had become unarmed prisooora ot wari and a fourth, who 

had 0\18tod.y of the priaonera, to band them to th4 thNMt.~t:1onen. 

Theae taur wre bNught to tr:Lo.l for the port 11hich thoy had ple.yed in 
. 

the killi~ ot the oirinen. 

The aacueed pleaded not guilty. They admitted thoir part in the 

execution of the American Prisoners or war, but clnimed as a detenoe 

that, a.a military men of the Japanese Empire, they were aoti)l3 undor 

orders of a superior BUthority, 'tlhich they-. were bound to obey• 

One ot the defending Counsel, hi.~self a Lieuteruµit-Conmander 1n the 

Iaperial Japanese Navy, described the, absolute discipline and obedience 

lhich waa oxpeoted t'rom the Jnpan£;ee forooa, am quoted _an Imperial 

Reaoript which included tho word.es "Sub, rdinates should have the idea 

that tho ordars trom their superi rs ~ nothing but t~ orders peraonal.q 

from H1a )la,jcety tho Emperor." The Japancae forces were exceptional 
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am::>na tho world's armeJ f orces in this respect am, therefore, ho o1&~13dd, 

it was impossible to apply tharein "the libernl. and iJ1.dividualistio ideas whicll 

rule~ societies unmodified to this totalia~ic and absJlutiatic 

railite.ry aoc»ty." The strategic situo.tion was so critio_nl in ear~ 1944 

that the characteristic referred to was diapll\}'e t~ in tho Jaluit wlit to an 
. . 

exoeptiJnal degree. Furthermore the order wns gi von direct ~ a Rear-

Admral to "mere Warr-ont Officers and Petty Offioera." It they hAd rotused 

to obey 1 t, "everyone w.>uld have fallen upon them." , 

Aa tho accused hod no cr-J.I?linal intent, it Wl\8 clear that tmy had 

coanitted no crime. 

The other defending C 1unsel point~d out that the executi.mers each 

roqu~sted that thoy should not be nasigned the task of carrying 011t the 

killing, but when emphntice.lly orJe:rod by MaauJA, a ino.n of str:)1)8 

che.rMter, they had obeyed, in acoordD.nco with tmir training. Their 
. . 

aotions were not of their own volition; they wer~ the will :.,f another. 

Tasak:l, the cust:.>clian of the pria:>nora of war, who arranged their 
' . 

handi~ over to the eliecuti.,ners, nlso merely oote~i in o.ccordaree. with. the 

orders _ of the Rear-Admiral. Certainly the latter had told him ~ ho was 

to SUZTender the prisoners, but this fa.ct in n:., wey placed hiL1 in the 
. . . • 

position of a participant in the cor.missi in of a orice. 

In presenting the case for the Proaocuti .m, one of the two · J\¥)ge 

Adv~cates quoted three, authorities with the intention of securing the 

rejection by the Conmssi~n of the ple~ of superior oruers. The Judge 
. 

Advocate General, he said, had 1aa<!e reference, in Co~t. ~artial Orders 

212-1919,. to the f.:>llowlng uictum in U.S. v. Carr (25 Ped. Ca3c s 307): 

"Soldie~ is bound to ~ooy .:mq the lawful or<lers of ~s aupcriora. If 

he receives nn order t o do llll unll\w.ful not, he is b~und noi ther by his 

duty nor by his onth t o do it. So f'm.' erom such an or,:ier beill_s a 
. . 

justification it makes th .: par,ty iging the order an accooplioe in the 

crime." 
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In enother case, involving the killing of a Niom-aguan oitizen ~ a 

mmnbor ot the United States forces, the Judge Advocate atatods "An order 

illegal 1n 1 t■elt am not juatitied by the rule■ am uaagea ot war, or 

in it■ aub■tanoe clearly illogal, so that a man· ot ordinary aenae and 
. . 

under1tandina would know aa soon as he heard the order read or given 

that it was illegal, will afford no protection tor a homioicw, provided 

the net with 'llhich ha~ be charged has all the ingredients in it :..td.oh 

nJA¥ be neoeaaary to constitute the same orim in law" (CJ40 4--1929). 

In the opinion of the Judge Advocate, howover, the atatement ot the 
. 

law moat clearly in point was contained in "the rules prOL'IUl.gated by the 

SUpreme Ccmnand ot the Allied Powers tor uae in war crime oasea. Thia 

boc\v of internati:m~ law, briefzy known as the SCAP rulea and adopted 

by the Oocalsdion at the direction of the Judge Advocate General of. the 
Rav, hafl the following provision applicable to the defence raised by tm 

aoouaed, quoti~ sub-paragraph (t) of parBgaph: 16: 

"The ottioial posi ti.Jn of the acouaed shall not absolve him trom 
responsibility, nor be considered in mitiga.ti:m of punishment. 11\Jrther, 
action pm-auant to order of the ooousod'a superior, or of his gover11D8At, 
shall not constitute a defence but rnny be considered in mitigation ot 
punishment if the co11Edas1on detennines that juatioe ao require•"•" -

Two probler.18 arise f'roo the above arguments. In the t'irat place 

the question mq be ,weed what is meant, in three passages qu.oted by 

the Judge .Advocate in socuri~ the rejection ot the defence of auperi~r 

o~ra, and elsewhere in the literature on the subject, by the atate0ent 

that a soldier is enti tlod under International Law to obey only cor:mncla 

which are lawful? Must these oonma.nds be lawful umer the Municipal L&w 

gover~ the soldier, or un:ler Internationo.l ·1,aw'l The extract from tho 

judgment in U,S, v. Carr leaves the point in doubt. So, striot]3 

spe_aking, doea the dictum taken from the Nie~ caae since it ia 

not clear whether the passage "and not justified by the rules of uaases 

of war" is intended to ir.iplify, or to be in addition to, the words 

"illogal in itself". If it were the latter, the w,rd "illegal" · could 

be taken to raenn illegal "wxler Municipal Law". 
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The question ia <Jne ot gront 11.tpDrtonoe. I1' nn order 1a legal 

under Internationol Law, it ie difficult to see how an act oom1ttod in 

obedience to 1 t ooulcl bo illegal umer that syst.em. If the a.ct WN 

thus legal in itaolt there wJuld be no need ~or an accwsed to have 

recourse to the dofenoo 01' s uporior orders. On the other hand, 11" the 

order need only be legal under Municipal Luw, it would bo poaaible tor 

t~ head ot an cwthoritaria.n state to order the execution of o.11 pr:l.ao~ra 

of war ancl for nil his an:iod subordino.tes to ~e.rey out such an order and 

remain entirely innocent of any war cri.cinality. 

Sec-'.ll'ldzy, if the plea. of superior :.,r-Jers is to be recognised o.a a 

detenco, or even only an argllncnt in r.litigati~1n --:if aenteooe, soco princir~1, 
I .r 

wet be evolved which would detcrr.iioo the linite ot' ita validity. B'our 

possible criteria were toucht,d up.m uuring th1;1 trial, 

(1) The degree of' wilitary discipline governing the aoouaed at the 

tice of tho oOJDisei ·.Jn '.Jf the allogoc! of'feooe • 

. Defending counsel laid great streaa on the excepti:nally strict 

obedience ~o or.Jara which 1mB expected from a_ Japanese sol~ier.· -~ In ao 

tar as the plea of superlor or.lore derives v'1at strength it 1~ have froQ 

the presence of c,)nflicting loyal ties in the r;dnd of the aocuseci, thia 

argui;ient is perfectly valid. On the ·, ther hand, in view of the faot that 

the Allied Powers include.:::. among their wnr air.ls t)le ovei,--throw or the 

diotatorie.l syatec of goverramt, it is n·)t likely that the prevailing 

opinion ,oa4 t\llow a pers,.m accused of war crimes to l)le&.d in cletenca tba 

very diaoaae against which the war wo.s fought. J\U•thena~re, g~norol . . ~ .... 

"'8"8861Cnt will probably b<3 given to thJ Judge Advocnte•s opinion thl\t1 

"The Japanese Arley oust obaerv\, tho same rultJB that the United States • 

fighting mo.n, the r.1an f'rom Russia n.rl<l the 1;1an fr0r.1 Greo.t Brit&J.n 1111st obae:tVee 

The law is no respoctor of inuividual n~ti0ns. If it is to be~ etfootivo 

law, it nust govern tm. actions vf all ooti0rw." , 
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{ii) !he relative p"eitbns in the mlttary hiororo!\y ot the person 

who gavu am tho pere.:>n who received tho order. 
Oounael f~ the dete·nce pointed out that ~he order was Biven ~ a 

~miral, to "uere Wafrent Officers an1 i>etty Officers". · Leg~ 

perhapa," such cotnanda should bind the subordinnte no core ond no leas 

than those ot an L:-a:.recliate superior, yet it has to bo reoosnised that, 

since tho whole defence is baaed on a paycholog1cnl condition, the ~ta;te 

ot mnd ot the ncouaed, the ar~nt of the defence bu soce niaht. 

(111) The ailitory eitunti0n at the tiDe when the alleged ottence waa 

ccmnittod. 

♦ The defence pointed out that disciplihe at Jalui t was the stricter 

♦ 

because of the neornesa ot too United States forces. This defence is 
. . 

not the •Sl?e aa that baaed :m al.litary necessity, when using which the 
. . 

aocuaed pleads that, iZTeapeotive of sny superi:,r orders, he acted aa he 

aid beoauee the c:llitllt'y situation made it neceaaary tor hitl to &> so. 
. . 

.If this &l'gUClent were to be adl:litted, it WJulcl be for the defence 

to prove .that the situati.,n hAd aotulllly altered the acouaed•a attitude 

towards hie superiors so as to make him feel that his obligati.>n to obey 

thee had become stri cter. 

(iv) The :legree t o which "o. men of ordinary sense and undoratand1Jl8', 

(quoting the Judge Adv<Jc:-.te in the Nicaraguan case) would eee that the 

order given was ille nl. 

Thia teat is Vt\li ·, whether lego.lity under Munioipo.l Law or urx.ler 

Interna.tional Law is meant. For Anglo-Saxon lo.'l('fers its use · would bo 

rominiscent of the fre quent references to the }zypotlwtical •average 

reas:mablc raan", Md of a passae;e of Dicey' s in reference to the ano.l.03ous 

conflict between a s )luier's cluty to obey orders o.nd his allegiance t.o the 

general law of the land: "• ••• a sol di er runs oo eubstentinl. risk of 

punisl'lnent for obc clionco to or ders which a man of cornon sense r;,ey honestq 

believe to involve · n.:, uroo.ch or ·law" ·(The~ E!. ~ C9nstitution 8th 

edition, P• 302, qu.:>te~ by Profe s sor Lauterpo.cht in !3ritish Yeorbo"Jk ;!I. 

IntornatiJnal ~, 1944, P• 72) 

.. 
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Tbe tira'fJ three ot these suggested criteria dw:r.>natrata on awereneaa 

o~. ·the heavy pre:..s~e un.:ler which an acoused IJL\Y, be acting in oboy~~ an 

· order. The International l.iil1tary TribuMl. at Nuremborg, oo~nting 1n . . 

it■ judgment_·on Article 8 of its Che.rter apparent]3. ho,<l the sace conaidltra-

, tion in 'l:linJ when it oaids "The true test, whic~ _~o foWl~ in varyiDG 

degree, in the or.lm.nal law· ot oost nations, is not the existence ot the 

order, but whether 1a1oral choice was in fact poosible".(l) 

Some inata,nceo in mioh the plua has been sucooast'ul and aoco in which 

it haa tailed o.re now to be. quoted in or~l.er to illustrato the extont of' 

recognition given theretot 

The Judge Advocate in too Masuda trial, qu•:>ting the "SC.AP" rules, 

ad:11µ. ttad that the plea 1Jizht · be effective in mi tiga~ipn of sentence. 

Thu c:uatodian of the pria•:mers, in his eviuonco, stated: "I had no intent . . . 

to kill thm aa well ~ __ no 1Je.lice. ill I clid was to rell\}· ~he order 

meohanioo..lly and lot the flyers be released'." The plea was etfeotive _in 

reducing his sontence to one of i.IilprisJrnent for ten years. 
. . 

Sitting froa 23rd April to 3rd May, 1946, the li'renoh Percanent . . . 
Military Tribunal of Str1J.Sburg tri~d ex-Gauleiter Wagner and certain of 

his ·underlinsa for offences comcd.tted by therJ in Alsace duri1'J the GeJ:'IIIU1 
l 

occupntiori. One of the accused,Ludwig Luger, fonaerly Public Pr:nseoutor 

at the Sordergerict of Strasbourg, wns charge~ with ooving been en 

aooomplice in r.urcier. The charge was maue in the Indictment that, 

QUring the trial of a f,l'.)U1) of 13 ilsatians accused of r.urdering a 

frontier guard tluring an attompteJ escape tc, Switzerland, L~er ookmw-
. . 

led.god thnt there was no evidence of the_ guord having been kille l by any 

of the accuaod yet cleril8.lld.ed the death sentence, v.hich was passed on all 

13 accusou. Nevertheleaa Luger ·mis acquitte~, the Peri:1anent Military 

Tribuool firuing that he had acted um.er pressure froo Wagnor, then 

Gauleiter and Reich Govern~r of i.lsa.ce (The Indictment ' allos ed that it 

(1) British Co unan.1 Papt:r, Cr.lcl. 6964, P• 42. 
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·waa Wagner's nol'Dlll r outine to oxar.line o.n Inc!iotment betoN a trial 

W8f held btlfol'8 the Sonder13erioht, and to oonmmioo.te to Luger hie 

or<!ere c.:>noerning the pennl.ty which the lo.ttor was to demand). 

Thia Jrench oo.ae is interestirv:; alao booauae it repreaonts on 

instance in which the de:f'enco ot superior order wo.a pleaded, and 

auooeaatul.]3, not by a moober ot the anned torcea but by a civilian, 

·a-member of the German adrainiatration of an occupied territory. 

The Supreme Ci.,urt of Norwey proviuea the next oxm:iple. Hauptatmm­

ftlhrer Wilhelm J..rtur Konstatin Wagner was charged before ·the ~tt 

(Diatriot Court) at EiJaivo.tin[; .with havii,e ooomittecl ,wa.r crimes in that 

J be," in violation of the laws of hw:lani ty, was . concerned in the deportation 

_and ~e.th· or 521 Nonogian Jews. The I,agmannarett found hlD suilV and 

•santonoed him _to death. He appealed to the Supreme Court on the grounds, ' 

inter alia. that tho punishDOnt cle,ide~ by the Lagraamsrett wo.a too :· 
. . 

aevere, ~he r£j~rity of the judges having :failed to conaide~ that he had 

·. ···acted on superior orders ond that in his capacity of a subordinate he 

could not have prevented tho oarryinf; out of tbe 4.eoiaion of the Oermn 

Md Quisling Goverments. 

When diaouaaing the severity of the punishment decided upon by the 

J · ~rett, the Presi~ent o:f' the C-:iurt asreed with the r.iinority of that 

Court that it had been established thnt the cl.efenJ.ant held a very 

\llrll.lportant position in the G~stapo and that th£;-re woa nothing to st:iow 

that ho had taken My initiative in the action. His part had been to 

pass on tho ordera from Berlin to the Chief of the State Pt>lice 811<.l to 

execute the orders of his superiors. He was sure that it the defendAnt 

had refused to obey or''crs, he would have had to pay for the refusal with 

his lite. 

On the other hand, it had been ascertained that the defendant, llhen 

superintending the erabar.ko.tion of the Jews, had pers :.ina ~ gone to soe 

to it that more pr.:>viai•-'ns wore handed out to thee. 

-~ 
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He therefore sU[;88sted to fix the punishcont t~ 20 years penal 

aervituJe. the sentence wns carried by a oajority ~t throe to two. 

1'wo core exooples of trials in which the Court c:>naidereu the oirou.ilStMCe 

that an accused acted willer superior orders · J:18¥ be quoteJ, 1JI\Oh relnting to 

trials by United Statos Military Cocm4u ion■• On Jo.ruory 2lt,th, 1946, & 

General Military GoverJDOnt Court aittillc'} o.t IAte.1fi3aburg found two GeaDem 

civilians, Joham Molohior ond Wal.tar Hirech:.tloan r.uilty of at.ling, aoottinr, 
. . 

and partioipO.tinG in the killing ot. tw prisuMrs of war by shootil'8 ther.1, 

tut sentenced thotl to lif u iJJj_:,ris!>J'D)nt; too rec;,,rds cake 1 t ol.iai- that 

the death sentence was not inflictcrl because tm accuseu had acted under 

the orders ot a Kreisloiter. Karl Ncuoor wws founc'!. guilty on April 26th, 

19lt,6, by a General Military Govern.ient Court llt IA1dwig11burg/ot aiding, 

abetting and participating in the killing of prisomrs of-war. He bad 

acted on the order.J of Crioinal Cot:Dissar Weser, in 'Whose oftioe he •• 

a tiling clerk. Tho sentencu passed was one of ~ fol! a9VIII ~ 

ond an exar.u.nati~n of the record shows that tro Court, in fixing tho 

sentence, bore in ,:.ind the fact that Neuber aotod ~r :i;.ll'Casure of · 

superior orders. 

Trials in which 1he defence of ~uperiol .. ordera' duro'sa or ·coercion, 

baa been unsuccessfully pleaclcd nbound. In· a 11UTJ~r of thesa, relience 

was placed by tho Defence on either thtl so-callml . P\1hroi-bef'ehl of October 

18th, 1942, or up:m alleged 01dcrs that ''terror flyura" ·1ft;ru oo longer 

to be granted t.he proteatit,n accorded to prisoners of vmr. 
. . 

In Artioles 3, 4 and 5 of tho conaor, (l) Hitler ·adclreasud the 

following orders to all ott'icers in tho Gerrocm ~: 

113. Therefore I co.x.mnd that: Henceforth nli ene!.\Y troopo 
encountered by Genian tr-::, ps tiurin[-: so-co.llod cor.r,iando opurati:mo, in 
Europe or in Atrico., though thf;y appear to be sol d ers in uni.form or 
4.emoli tion groups, armed or unarrr.ec.1, ore t o be extemi"':"teJ. to the last 
man eitoor in comb11t or in pursuit. rt wtt crs not 1.n the l~ut 
whether they have ".)oon l:.,nded by :1hips or ple.ncs or . dropped uy paracoote. 

(1) 

--·- ·~..,.....--------------
Aocording t o t he t ext pr'1tluccd by thu Def once in tho Trial of 
General Ant n Dos tler (seo p.5~). 

,,-1 
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It IUOh man appoar to bo ab?ut to surrender, n:, quo.rter should bo given 
them on gonerru. principle. A detailed report on this i.>0int 1a to be 
addressed in oe.oh case to the OKW for inolusi .:>n in the Wehl,:.aoht cor.:rwu(f,11. 

4,. It ralerabers of such oa:nondo wi1 ts, nctin3 aa agents, aaboteura, 
etc., fall into .the hand.a of the .t/ehrrnaoht through ditterent chnrmola (tor 
ezar.iple, through the ~,lico in occupied ten-i tories), they are to be hondo4 
over to the Sicherheitsdienst without del93. It ;is forcal.ly forbidden 
to keep then, evon toJl{>Orarizy, under cilitory supervision (tor exar.q,le, 
in P/W. oamps, etc.).. · 

5. Thase proviai Jna do not apply t ·, oncqy sol<liers who aurrencler 
or are oap~ured in actual corabut w1 thin the lirJi ta of' noroal oODbat 
o.otivitiea (ottensivcs, lorr;e-scal.e air or seaborne landinss). Nor do 
they apply to enecw troops oo.pturcd cluri~! nav11l eng11gmcnts, noi- to 
aviators who have ·.aled out to s two lives, durinz aerial ooabat." 

Unauooeasful rolio.nce -was placed upon these orders by ·the· Dotenoe 

in the D>atler Trial, (l) and upon similar orders (or pemapa tho same 
a . 

orders ,/allghtq cli.ft~ent ~.ooowm ot them being given in evidenoe) 1n 
• I 

the Trial ot Karl ~ ancl Ten Others by a British Military Court 1n 

~, Germany, ~ Gth - 10th, 194,6, in the Trial ot Karl. AA.­

Golkel and Thirteen o+.hel'a by a Bt-itish Military Court, alao in 
. ' . ·' 
\ 

'(1Uppert'"1, Ji~ 15th • 211\ l9lt,6, aD4-.I.D .. tbnl, ... ta-1aJ.a. / 

(l.) 

• I 

1 · 

. , • I. •• 

. 
I 
. . . . 

Bee Wa.i· CJr.lme Triel ;Law P.'tY~, V9lurae I, PP, 22 • J4.. . 
I 

' 
I 

,I 

,. 
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In a trial before n Unitod States Military Ooacd.aaion at Preiaing, 

, • Gel'IJ8,J\Y, Bury, ex-police chief ot Langenaelbod, Krois Hanau, Ger1:1N>3, and 

·· Hafner, ex-polioer.J6D 1~ tho aGDe place, were accused ot unlawt\alla kill~ 

a United States prisoner ot war. , 11; was alleged that the former acouaed .. . . . . . 

delivered the prisoner to the latter, w:1. th instructions to kill hiJ:l, am 

that l:{o>.ner can-ied out these orders. The o.i.nJan was tnken to a aeoludod 

spot f.\l\d s~t. Bury :stntcd that he hau Qrders that "terror _tlyer!!I" were 
. . 

no l:,ng_e~ to be granted the protection of prisoners o~ war and ,.... to be 

killecl by lynchillG or beating and that the police were not to protect 

"teror fzyera~ -it the p,.:,pulaoe lynched thor.1. Both acouaed were sentenped 

to death by hansillB o.nd the sentences wore confiraed. 

The plea of superior urJers was raised on behalf of both aoO\.llled, 

but the .Cor;nisai .. ,n ~oted it. 

It ia wort)w of n:)te that laa own testitl')SV ahowed that Bury had 

sot1e lo.ti tud.e in detemining' whether or not 81\Y specific flyer shoulcl be 

killed. He receiveu. no explicit or<lor with respect to too victim, anl 

there was n:>thing to sho·n that the hustc and cnllouaness with vhioh the 

AJneric8.Jl flyer was dispatched was raacw necessary by the circumsto.noea. 

Hafner ia mt recorded aa having r.lade ony protest against the order. 

When he reported to Bury that tho j ob was d::me , Bury replied, "It is 

right so", 
X X X 

As was aussosted at the beginning of this seotion, ( 1) the a&'g\JJmnt 

that a soldier cannot, wner conditions of mUite.ry disoiplino, lightly 

disobey an 01UOr is not without SOJOO woight, and tho plea baaod on argu­

mont by Dotenoe oounaol in tho Masuda Trial has otton boon repeatod elso-

whore. A variation io to bo town in the argumont of Oounsol for Dr. 

Klein, ono c4 tho a.oouaod 1n tho Bolson 7tW: <2) Counsel olaimod that if' 

a British BOldior rotused to oboy 3ll order he would faDG a Court Martial, 

whore ho would bo. ablo to oontest tho lawfulness of the order, whereas 

Dr. JQoin had no euoh protection. 

( 1) 

(2) 

Novartholeaa tho rights of tho unf'o.rtuna.te victim must also bo kopt 

Soe p.35. 

Seo War Orimo TrW Law RqPorts, Volumo II, p.79. 
I 

♦ 



--

- 53 -

oonatant~ in mind. . 
The co.torial oa;ipriaing this aooti~n .. been ~ wo Jdn4aa . . . 

i) Material aotti~ :>ut tho oirouL'latancea in which tho plea mq 

be or ~ boen auooeaatully put forwerd. Ql.lotationa :froo tho various 

authoritie11 _11hioh- T.lt\ke the illegaltiy, or tho recognition ot the illegality, 
... , 

or ot~rwise, of t~e o~r in 8000 ~ or other the criterion fall into 

this catecory, as do also the d:8acriptions of such trinla as tho '1£:iDE 

TrioJ. ( 1 ) and the Jdaawla Trial ( • J in which the plea had some effect. 

It is difficult to aey nt present h~w ~or auch .oritoria as those 
. . . . . .. 

aet out on pa.gee 46 • 48 arc followed~ Courts e.nd how far they constitute 

suggestions~ lesso forondo., but indicati-ms of a real.ia~tion that all 

cases cannot be troo.tod ol.ike nre n:,t lacking. The P1·oaeoution in its 
I 

opening atateoont in tho Tri~ of Wilhell:l ~at ~nd otherp, (3) in 

discussing the controversy which had arison over the trial ot high-ronting 

ez-eDOll\Y oO&IDallders, saids 

"Others and quite different doubts have bcon rnised ·by aocc who, 

with a blurred visi:>p of r.tllitary discip~ine, ·suppose that military l.l)n . .. 
are a sort of race npart, who aro not rosporusible for ,their aoti . ns 

beonuao they are expected to oboy orclors. But the law o.nu c:>do ~f the 

Geroan Arr33 itself seya thc.t it is tho duty of every soldier to refuse 

to obey orders thnt he knows to be oricinol. This %Y be htlrd for the 

cg1inory ·B?l.' ier ncti11R un.for pistJl-point orJers ~::>□ his lieute11Mt. 

It is for lees dift'icul t for high-ranking cor.uanders such o.s too raen in 

the dock. 11 (~) 

ii) Me.terinl defining the legal oftoct of the plea when sucoesa:t'ully 

put forward. The o.nact1:1onts MG other authorities set out o.bJve rJBlco it 

clear that, while tho Det'e_noo c~ never clcd..rJ that superior orders represent 

· an absolute ,lefenco which w.>uld r er:uve the legnl Qlil t :,t the prisoner ( ns 

(1) See P• ~8 - 9. 

(2) Seep. 48. 

(3) I\Y a United Statcu Military Tribunal in Nure;;1berg . The triol has 
not yet been c 1ctpleted. 

(4) Ito.lies inserted. 

· -
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would, for instance, a successful plea ot i11Banity), tho Court r.iq oonaicler 

the fact thnt an otfeme was cocr.dtted •undor orders aa a r:u.tigating 0irOU&1-

stanco and 'tll\Y therefore . inflict a ligbtor penalty than would haw been 

icposed, ,:yr~ i.Dpose n'.'.> penaley at all. 

Tho f'.'.>llowing trMslated extract frora pages 24.3 - 5 or Professor 

. Michel de Juglart•s work, R&pertoire Jijethodique ~ l! _Jurisprudence 

Mili ta.ire 1a reproduced here ainoe it auras u;i, not only the problec 

inv?lved in th llC'lrJieaibility or otherwise ot the plea ot superior orders, 

but also tho various possible approaches to the question, am, in its 

conclusion, the solution general]Jr adoptedz 

"Will 1t be necessary to punish without disc.riraination those wm, in 

obedience to Superior Orders, hnve struck pris'.'.>ners, shot hosto.ges and 

pillaged property? A diatinotion has al~s been oode in this connection 

between civilians ·ancl soldiers. Civilians are aaauced to have an 

opportunity for C.)naideration, for discussing the orders they received 

fraJ their auporiors, and :>ne theref:>re considers in general tho.t they 

• 

001:m t an ottenco it tht::y carry out an order which they regard as illegal ••• 

On this question, the rules of (French) substantive law were i~ c ,msequonoo 

sufficiently flexible Md aufticientl.y p:reoise to pemit of the punishcent 
' 

of the t1any otronoca cor:oitted durine the war against Frenchman by German 

oi viliana in Ge1'1.1M,Y or in France. 

"Por s ~ldiera on the other he.nu the <:lffiJoncls of hierarchical authority 

and of cliacipline profo\.U'lC!ly alt-er the situnti .. m. But is it ner:essary 

to adoit that 4 soldier shall escape all criainal c0rr3equences under the 

pretext that ho was bouoc to obey the one whc g~ft him illegal orders, 

This quee ti :m ocoupio<l tho r.li.ntls of French penologists to a 81'9&~ 

extent during the wnr of 1914 to 1918, when the application of Municipal 

Law to acts of war in vi ,lati,m of Int0mati:.mnl Law was bci~ discussed 

by the Sooicfte ~ prisons. The oa.jority agreed to rec gnise thnt 

IIIJJ.tary disci1lino wos absolutely indisp~nsiblc , that one could nJt aemit 

that soldiers, non•cor.misai~ncd officers, or even c~rmuissioned officers 

should niscuss the or ders which were given them, it eing aclr,titted that they 
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oanrot .in general ostimo.to tb.o-J.o.go.JJ.ty- or· t.hoao-..o~ _ ?hP-~-

pating oiroumstanoos desoribod in Artiolo 327' 1) was thus in, lax~ part 

admittoa.. Oonsoquontly tho oxtont of tho appliontion ot ~islnont 

to oots of war was oonsidorably roduood 011d thoro only l"W!Mlinod, os a . . . 

last atui.ft, tho possibility of tno rosort to ropris.nls, dangoroua 

though it. was for a pooplo suoh o.s ours to ma.lea uso ot s\loh a mothod. 
' .. 

" It was on -th:ia quostion that tho_ logislo.tor in 1944 was lod to makD 

a now dopo.rturo. . ~ or.onding tho lo~nl toxts ho hod tho o~ioo bot~on 

threo al to.me.ti.we. Ho oould first oonooivo of logislation in whio_h 
. .. . 

the ciroumstanoos sot out in ktiolo 327 would al.~s havo boon 

axoJ.udod not only as a oomplote dofonoo l:Qt al.so as an oxtoruating 
\ ' . ' 

oiroumstanoo or an o~so from ~ho JOOJDOnt ho found himeolf f'aood w1 th 

an . 0~9noa OODl!d.tt~d by a oivilio.n or n BQldior during .~ar. This was 

tho solution whioh M. Huguomy sooms to approvo, in a m.ioh ooro 
t • • • 

gonoral. wa:y it is trµo, for ordora givon to otfi~rs, and ho. quotod 

tho oxample -:,f a oolonol who roooivod from his superior 9roors to mako 
. . ' . . (2) . . 

hie troops intorvono to a1pport a coup d'dt~t. . I:t is .. not so muotl the 
• • I • • 

aam.f'eat illegality of' tho order roooivod as tha vory situation in 
• • • •• I 

whioh too aooused is pl~d whi.oh oxpl~s this sol~~;o~ For othors 

it v.uuld, seam .boat to oxamim in clota.il oaoh pa.dioula.r oaao in order 

to fird who~hor a oriminol olownt is involvod. Wo.s ho who oomn:l.ttod 
' . 

tba of'f'enoo acting on spooifio ordors? . V(p,s ho, for oxwnplo, a m,31:ibol: . 

of an execution squad? Thon ono should not oondomn him booauao no 

oould do no othora on t~ othor barn_ wo.s ho re_lying on a ldnl of_ gon~rnl 

order or a gonoral: authorisation whi.on atatod: "~~~- ~ Itµ~'.', ani <lid. 

he porfonn tho kµling in ·.-1.rtuo of . an ardor of thi a ~~ . Ho h38 . . . . . , . 

oomnittod a or~ for which ho is fully _ responsible;> .• (3) 1·~ is this 

approach which Judgo Jao~n -ao?JDS to support in ni.B report to 

Prosiclqnt Truman, in vmioh ho writoss 

( 1} Artiolo 327 of the Fronoh Codo .r dnal provides s ttNo orimo or doliot 
1s oomnittod whon tho oomioido, wounding or striking ·vro.s oroerod 
by tho law or by l ogal authority." 

(2) 

(3) 

Huguonoy, Traitd do droit· pdnal militoiro, p,398. . . .. -
Normand, Sooi~td dos prisons, 16th J W10 19151 Rowe l)dnitontiaj.re. 
1915, p.470 • 



11 'Thoro old.eta a provinoa 1n which o~dionoo to superior ordora 

ahall -prova:U aa a dotonoo; if a soldier 1s plooed ii\ an oxooution 

aq·J&d ho D11St n>t bo mado rosponsiblo for validity ·or ti'¥> sontonooe 

Bi.it tho quoat1on is vory ditforant when a parson; by reason ot' his 

rank or ,ot tho latitudo of tho orcl.Grs whioh ho has rooei wd has tull 

libony ot aotion. Suporiol' ordors as a moans of defenoo · oould rot 

apply in tb> oaao of voluntary antioipa~ion 1n w:1 o~anisat1on ot 

Oliminals or oonspirators liko tho Gos to.po or the . S. S. ' 

" Thoro oxlsu an intomodiary approooh whio~ the legialatora ot 

tho Ordinanoo of 1944 haw adoptodJ it oonsists in oxoluding in gonoral 

t~ aonr.a.m ot tho lo.v, or too ordors ot legitimte--outbcr.ty aa a justi­

fying oiroumstal¥)(), whilo rotaining them aa an oxtonua.ting ta.otor or 
. . 

oXouso.. Tho -oriminal oho.raotar of too aot thorotoro always remains, 

but an 1r¥lividueliso.t1on ot tho ponalty, impoaod r:ioro _or less sewrely 

aooording to tho 03Bo1 porm:1.ts a modification ot tho oonsoquenooa. It 

is by this syatoc_ that tho draftsmen of too Oodo Pdnal and tho . Ql)de de 

Juat1oo MiliWro havo · acm,tizoos boon inspired. It i~. thus that in the 

oil"Ol.µUtanoo doaoribod in Artiolo 441 ot tho Coda I'dnal ar¥l Artiolo 22.1. 

po.ragrac:,h 3 ot tho Ooda do Justioo Milito.ire, a lossoning of tho 

~nalty is pn>vidod for 1n tho caso of oortoin ~rsons proooouted for 

plllaso in gangs, or dostruotion; for if thoso porsons prow that tboy 

had with them p:,rsons who instigatod or provoked tho offono_o thoy ma_y 

(by too first provision) or must ( by too · sooond) bonofit from a 

lessening of tho ponal.ty. Ano xamination of thaao toxte shows that the 

legl.ala.tor has two w~s at his disposal of soouring in this ooMootion 

an individ1,1811sation of tho ponal ty; ho can in tho first plaoo imposo a 

lossoning of tho ponalty, anl this is what ho ho.a dono in Artiolo 221 

paragral)h 3 of tbJ Ooio do Justioo Milito.iro, rut ho oan also loavo it 

to tho Judgo to apply vmoro dooira.ble (s'il i_a H.ou) a loss s~vore 

ponalty (Artiolo ~ of tho Ooda Nnal.), or own to irnposo no ponalty. 

It is tho latter oourso wbioh tho O~inanoe of tho .28th Ootobor, 1944, 

had adoptod. •• ~ •• •" 

• 

I 

• 
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RIGHT OF Tl;lE ACCUSED TO A F:uR TRLY. 

The rules relatinc to evi<lcnce and procedure which arc applied 1n 

~i~a by oourts of the vari~s countries, a~ by the Intornativnal 

Military Tribunals in Nureuberg and Tokyo, when viewed ns n Ythole nre 

seen to represent an atteopt" to secure to the accuse c! his ri~t to a • 

fair trial vAlile ensuring that the obvious],y guil v shall not escape 

punisbJe~t because ot legal teohnioalitios . Certain typical exoaplea 

are exarained in the followiru pnra.{·rnphs. 

11 Right ot Acousoc.l to know tho Substance ot the Charge 

Paragraph (a) of Article 16 of the Charter of the Nurel:lberg 

International Milito.ry Tribunal, v.hioh fills under the hcacling: 

Trial !2£ Defenclants, pr oviJes thnt: 

IV•Ptur --
"The Indiotcent-shall include full particulnrs spocify;i.ng in 

detail the ·chnrg€;s a0ainst the Defcn~nts. A c -:.,J.,y of the Indictment 

and of .all the docw:1ents louned vii th the IndictTJent, tronslated into 

a language which he W'lUcrstanc.ls, shall be furnished to. the Defendant 

at a reo.soooblc tir.-.J uef or e the Trial." 
\ 

Sioilarly, Article 9 (a) of Sect~on III - l!!!: Trial !2£ Accused • 

of the rokyo I nternational Militory Tribunal runs . as roilows: 

"(a) Indictoent. The irrlictoent shnll cQnsist of a plain, 

concise, and o.dequate stnteoent of each offence chnrBed. Each accused 

shall be fur~shcd, in adequat e ti.De f or defe nce , a c:ypy oi' the indict­

ment, incluJ il'\; any aJJendraent, and of th s Charter, in a language 

unclerstood by the nccusc :t. 11 

•.: 
The Pacific Sept er.iber and Dccenb r Rei:;-ulo.tions an t t'6 China 

Regul e.t iuns -"or tri als by United St D.t es Mil~tary Cocr.lissions al-1 provide 

thats "The accused shull ·be ntitlod: •a. To have in advapco ot 

trial a copy of the charges and specificati ns, so v.orded o.s c~.ear],y to 

apprise the accus d or each of fence charge I II • 
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The uquivaltmt provisi Jn govo7ni1)8 trials by British Military Courts 

1a Rule of Procedure 15, which stFl.tes thats 1115 (A). The acouaed, .. . 

before he is arraigned, shall be informed by an ott'ioer of every ~ge :. 

on llhioh he ia to be tried •• • • the interval between hie being so informed . . 
and his · arraignme~t should not be lees than twenty-four hours • . (B). The 

officer, at the time o_f so informing the accused, shall give the aoouaod 
I 

a copy o_t ~he ~barge-sheet., and v.here the oooused ia a soldier, should, / 

if necessary, explain the charge-sheet ond charges to him, and should 

also, if he is illiterate, read the charges to him." 

21 Right of Accused to be Present at- Trial and to give 

Evidence. 

Article 16 ( e) of t~ Chart er of tho Nuremberg International Military 

Tribuno.l provides that, 

"A Defendant shall have the right through himself or 

through his Counsel to present evidence at the Trial 

in support of his defence, ond to cross-examine any 

wi t1M:Jss called by the Prosecution." 

Article 9 (d) of the Charter ~f tho International Military Tribunal 

for the FBr East r\lll8 us follows, 

"d• Evidence for Defence. An accused shol.l have 

the right, through himself or through. his counsel 

(but not through both), to conduct his defence, 

including the right to examine any witness, subject 

to such reasQnc.ble restrictions es the Tribunal me.v 

determine." 

I 

Rule of Procedure 40 r.lakes the foll.1wing provision relating to trial.a 

by British Military Cow-ta; 

"40 (A). At the close of the evidence for the prosettutio~ the 

acoused sholl be told by the court that he mey, if he wishes, give evidence 

as a witness, but thn.t if' he gives evidence he will subject himself to 

cross-examination. 

,,,,-.,. 
.,, 
I • 
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'?he practice 1a tor the Judge Advooaw or, it there is none, the 

President or the Court, to tlell the accused that he has three altemativess 

to give evidence on oath; to make a statement not on oath or to remain 

silent, and to explain to him his position along the lines set. out in 

the tollowipg footnote to Rule of Procedure 40 (A): "The Judge Advocate 

or, if there is none, the president must explain in simple language to tho 

accused, especially if he is not represented by counsel or defending 

officer, that he need not give evidence on oath unless ho wishes to do 

so. Ha must also be told that it he gives sworn evidonce he is liable to 

be cross-e,i:amj,ned by the prosecutor o.nd questioned by the court o.nd 

judge advocate. He should also be informed that evidence upon oath will 

naturally carry more weight with the court tho.n o. mere sto.teJDl3nt not 

upon oath." 

The right of cm accused to appear at his own trial o.nd to give 

evidence if he pleases is also aoteguardod, either explicitly or iq>lioitly, 

by the regulati ::ms governing trials by United States Military Comissiona. 

31 Right of Accused to have the aid of Counsel 

Article 16 (d) of the Charter of the Internnti·,na.l Military Tribunal 

provides that: 

"(d). A Defendnnt sho.ll have the right ·to conduct his own dofonce 

before the Tribunal or to have the assistlUlee or ·oowisel." 

Article 9 (o) of' the Charter of the International Military Tribunal 

for the Far East seems to go oven :further, in view of its final sentences 

"(c). Counsel for .JLcoused. Eo.ch accused sho.11 have tm right to 
. . 

be repreeented by counsel of his own selection, subjoet to tho 

disapproval of such counsel o.t ony time by the Tribunal. The 

~cused shall file with the General Secretary of the TribWlnl the 

name of his counsel. If on o.couaed is not repreoented by counsel 

and in open court requests the appointraent f counsel, the Tribuno.l 

shall designate counsel f?r hir:i. In tho o.bst:nce of such request 
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the TribuMl m,q appoint counsel for an accused if in its 
. . . . . 

Ju.<lipent such appointment is necessary to provide tor a fair 

trial. II 

Regulati n 7 of the Royal Wnrrant provides that Counsel ID8¥ eppear 
. . ·, 

on behalf of_ the Pro~e~~tor Md accuse<! in like manner as if the Mili~ 

Court were a Gel¥3rnl Court Mortinl • The appropriate provisions of the · 

Rules ot Procedure, 1926, appl.y acoordingly. In practice aoouaed 

pers.:>na tried aa war criminals are def41ml either l:(y o.dvocatea ot their 

own nationality or by_Britiah .sorving officers appointed by tho Convening 

Orticor, who Jna.Y or may D:>t be lawyers. 

The relevant United States provision assure a similar.right to the 

acouaed. The following provision is c ntained in 1'rticle 5 b of the 

Pacific December Rogulationas 

''The accused shall be entitled: ••••• To be represented, prior to 

and during trial, by c::,unael appointed by the c:mvening o.uthoricy or 

counsel of his own choice, or to c nduct his own defence. 

To testify in his own behalf ond ho.ve his C'JW1Sel present relevant 

evidence at the trial in support of his clcfence, am croos-exomine eaoh 

adverse witness who p~rsJMlzy appenred before the conr.dsaion." 

•• 

Tho corresponding wording 

even c;.mtains a Ll8Jl.Cl.ntory elecent: 

in the China Regulati:)ns (1'%-tiole l4 {b )), 

I 

"The acowsed shall 'be entitled: •••• To be represented prior to 

and "during trial by counsel of his ovm choice, or to c·)nduct h1a own 

defence. If the accused fails to designate his counsel, the corami.ssion 

shall appoint comp~tent co~el to represent 1Jr advise the accused." 

4-, The Risht of the Acouse cl t 0 have the Proceedings 

made Intelligible to l\1'~ by Interpretntion 

Kost persons accused at war. crimes do not speak ·the same language 

as the members of tho court, or of most of the witnesses (particularly 

those called by the Prosecutio11) or of counsel. Consequently the 
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question of making the proceedings intelligible to the &.Qoused usual.13 

arises. 

Article 16 (o) of the Charter of the International Militar,y Tribunals 

states that: "A preliminary examination of o. Defendant ond his Tr,ial 

ahe.11 be conducted in, or translated into, a language which the Defendant 

understenda". 

Article 9 {b) of the Charter of the Intemo.tiona.l. Military Tribunal 

for the For East provides as follows: 

"b. · Languo.ge. The trial and related proceedings shall be conducted 

in English and in the lo.nguo.go of the accused. Trnnslationa of documents 

and other papers shall be provided as needed and requested." 

In Article 9, the United States European Directive l~s down thats 
. . 

"The e.ccusod shall ho.ve the right to hc.ve the proceedings of the 

collllli.ssion interpreted into his own lroiguo.ge if he so desires." 

The Pacific September Regulations in ,\rticle 14 ( d), provide that 

the accused shall be entitled: 

"To have the char ges o.nd specifico.tions, the proceecli.ngs and 9J\Y 

do~ntary evidence translated when he is uno.ble oth<jrwise to understand 

theQ). 11 

The China and Pacific Demomber Regulati0ns contain the same rule, excep~ 

that· the latter make s reference to "the substance of the chnrges and 

specifications" i .nstead of "the chnrges Md spec;i.fico.tion." 

An examinnti :m of the records of wo.r crime trinls indico.tcs the. t this 

right of the accnsed has been well preserved. 

Thus, in the Belsen 'Trial,ilmodiatel.y before the heo.ring of the 

evidence of bhe Prosecuti0n witness Dr. Ade B:i.Inko, Lieute nant Jedrzejowicz, 

l).:J'ence Counsel to· the Polish accused, said that, · it' the witness gave 

evidence in German, t.e would not r equire it to be tra.nslated into Polish. 

The Judge Advocate f elt bowie. to n.dvisc the C:n1rt that in his view, 

in this particullll' kinl of Court, the occuaod must hoo.r the evidence in the 

lo.nguage which t hey coul un<l.crst nnd. Counst: l could not possibly know 



how to oroaa-exemino except on inatruotiona from the o.oousod man he 

represented and hie inatructi~na mu.at neoeasaril.y be determined by the 

evidence. The J\ldgo J..dvocate advised the Court that ho did not ~ 

that ruvbocJ¥ should waive tho rights of' a person who did not umersto.nd 

a language when serieua acousations of f :tat were being made. The 

Dot'ending Ot'tioers were nJ doubt endeavouring to shorten the prooeedinga 

but he thought thnt the suggestion would be .-ong in law. 

The Oourt decid.od that too ovic.l.enoe must t.e translated into Polish 

oo that the Polish accuse~ would wuerstani it, except in aiw case where a 

particular vri tness was called to 1nake a specific acousati:>n against one or 

two of the _Gerr.an accused and there was no question ot' that witne~a raising 

any point against the Polish accused. In oases where the Polish accused 

might be implicated by the witness, howover, the evidence llll8t be tranilated 

into Polish. 

Again, . in the trial ot Erich Killinger and four others by a Bri tiah 

Military Court, Wuppertal, November 26th - December ,3rd, 1945,~ 

■inoe they were ex-members ot an interrogation centre the accused all had 

a knowledge ot' English, The Court, after receiving a reassurance on ·the 

point tror.1 the Det'ence, permi ttc<l. the non-translation ot thd oral evidence 

trom English into German, while at the Sllr.)e time stating that a translatii.m 

would be pr~vided should &J'\Y accused ask fr:Jr it. 

Some indication of the limits bey nd which the courts would not be 

preporell to go in this matter is ·pro:vic.lod, however, by the Trial of 

Oberleutnant Gerhnrd Gruropelt by o British Military c~urt held at Hamburg, 

Germ&l\Y, on 12th and l}th February, 194,6.(l) -t the very outset of the 

proceedi~s, defending Counsel applied for the whole of the proceedings 

to be translated to the nccusec.1, Counsel stated that he would himaelt 

addreH the Court and speak <hiring the whole trial in Geman. 

(1) The Scattled U-Boats Case, oee Wor Crirae Trinl Lo.w Rep:>rts, Vol. I, 
pp. 55 - 70. 

♦ 



The Judge k.dvocate thereupon explained the position as follows& 

"The language of the Court is English, and it is quite WlUSual for 

the Court t o be acldressed in Gerr.lllll. What we noremally do is to 

tr£.U1Slate all the evidence so that the accused UJ'\Uerstands it, but it is 

quite w1usual to translate everything the defending Counsel SE\YS•" 

.Jter ascertaining that Counsel had sooo knowledge of English, the 

Judge Aclv' cate requested that Counsel should do his best to address the 

Court in English, nnd so far as the evidence was concerned, that. would be 

tranalated t o the accused. The doferuing CoW1Sel's reply was as follows, 

"I r. tUSt insist up:m it thnt all the 1.1ost ir:rportruit parts 'Ythich will 

be decisive for the judges to judge Gerhard Grwnpelt r.uet be in the 

German language, nnd I .lUSt insist that the Genao.n language should be 

acknowleclged here ns having the s:u-:ie rights us the English language. 

I om quite sntisfiecl t he.t things ·.-,hil.lh aro not iI:ip.:>rtont need not be 

tro.nslnted so that the pr:,cecdings shoul not be unduly i nterrupted, 

but 11\Y opening and closing speech, which P..rc <.lecisivc, I shnll give in 

G-erraa.n. " 

After the Court had conferred, the Judge Adv cate provisioMll.y 

ruled tho.t all the evidence woul · be translo.te ' , but that the ~secntor• s 

opening address should not be tranalnted in the orilinary v,ey. Counsel 

stated thl'.t this wns agreeable to him ancl. a.d<led tho.t he urrlerstoo<l enough 

English to f ollow the Prosecutor, but not enought to deal vrith the 

witnesses when in the witness box or in hia o.dcJ.resses. to the C..>urt. In 

fact, the efending c-,unse l 'e short openi ne o.ddress Vlf:l. S no.il - in Gen:1nn 

a nd translntccl at once,and the Gerna.n t ext 1~fin:JJ. o.dclross ~ written by 

himself, was attached t o the proceedings . 

The. interests of t he accused in this case V1ero fully safeguarded by 

the fact that t wo , and l ater ,)n, during th ev icl. ne e f r the defence, a 

further three, officers and s Jlcliers V1ere et o.iled t o act o.s interpr~tora. 

.. 



It ia to be noted tho.t the rules of prooouure as specified in tho 

Royal Warrant do not oonto.in any express provioi n ,either as to the 

language of the Militory Courts trying war orimes oases, or aa to the 

rights of the acoused and clutiea of the defending Counsel aa to the 

language in which they should address the court. 

Tho rules of pr?oedu.-re followed in wnr orimea trials b,Y Bri tiah 

llili tary Courts are with certain exoeptiona those followed in English 

civil courts. It seema beyond doubt that an English Court would have 

a right to insist 011 CoW1Sel addressing it in Enelish, The English lo.w 

on th~ rights of a non-English spoo.king accused is at present contained 

in an obiter dict\.Ul\ of Lord Rending, C.J,, in R+□X, Let:. Kun .(1916) 1 K.B. 

337, to the following effect: When a f-lreigner who is ignorant of the 
. . 

English language is on trial on on iridictr.lent for a criminal . . lff'cnoe, and 

is not defended by Counsel, the evidence given at the trial must be tranalated 

to him, e.rx1 compliance with this rule cannot be. waived by prisoner. It 

he is defended by Couns~l, the evidence must be translated to hi&l unless 

· he or his Counsel express a wish to clispenae with the translation am the 

judge thinks fit to permit the omission, but the Judge should not pemit 

, it unless he is of ope inion that the accused substantialzy underatMda the 

nature of the evidence which is going 'b:> be given age.inst hi&l. 

The action of the C:>urt in the Grumpelt trio.l could in aey case be 

tulzy explained by reference to two relevant proviei:>na. Regulaii~n 13 

of the Royal warrant states that ''In lllt'f ca::ie not provided for in these 

Regulati,Jns such courso will be adopted as appears best calculated to do 

justice. 11 The sane is provided by Rule 132 of the RuJ.,es of Proceduro r.:aade 

unler the authority of the ~· Act. 

5, Rules Regardil'l6 .Appeal end ConfirrJatiJn 

An accused may bo further preserved from l\I\Y kind of aur.iraary treatz:ient 

by provisi~na relating _to appeal and c ~nfiroati~n. 

• 



While Article 26 ot the Charter ot the Internationol Military 

Tribunal states tha.t1 "The Ju~nt C?f the Trilunal ae to the guilt .'Jr the 

innocence of oriy DefendMt shall give the reasons ,n 'M'l1oh it is baaed, anc1 

shall ·be final and not subject to review," J.rtiole 29 provicllla tor 

possible intenaention by a hiE')ler ar:;enoy in the uoterr.rl.na.tion ot aentenoe 1 

"In oaae ot guilt, sentences shall be carried out in aocorclanoe with 

the orders of tb, C,)ntrol CoW\Cil tor Gemal\Y, which r:lJl3 at er\}' time 

reduce or otherwise alter tho sentences, but ~ not inoretl88 the severity 

thereof••••" 

While the question of appea.~ is not specifically centioned in the 

.ft.rticle, various of those sentenced e.t ffuro~berg J.id in tact appoe.l to 

the c-,ntMl Council for Germar\Y, th~ without success. 

Similarly Article 17 ot the Charter of the International Military 

Tribunal f')r the Par East contai~ 'he following passago: 

"Judgn}Jnt and Review. Tho judgment will be announced in or>en court 

and will give the reasons on \lhich it is based. The rcooru of thti trial 

will be transmitted directly t:> the Supreme CoUJJaJlder for tho J..llied 

Powers for hia action. Sentence will be carried out in o.ccorclAnce with thv 

Order of the Supreme ColllilOJ1cler f '.Jr the .Allied Powors, who 'IDll3 at Brf/ time 

reduce or otherwise alter the sentence, except to inoroase its severity." 
r .. 

No right of o.ppeeJ. in the or;:linAry sense of that word f.lxists &go.inst 

the deciebn of a British Military Court. · Tht::: occused may, however, within 

48 h:-,u,rs of the termination of procuedinge in Court, give notice of hi.a 

intention to aubnit o. petition to the C:>~irraing- Officer against the fincl.il~ 

or the sentence or both, an l the IJetition must be auboittell within l4 deys. 

If it is against the findin'' it 1.n.1st be referred by the Cont'iroine Officer 

to the Jud8e ~dvoc~te General or to his doputy.(l) 

Confii,nnti~n by higher milito.ry o.uthJrity is in o.ny co.se necessary. 

The finding aoo any sentence which the Court ho.tl jurioc.licti·Jn to vass, if 

• confinne<.l , ar vo.lid, notwi thstnn- i ng n.ey deviation from the Rogulo.ti:>ns or 

(l) Rcgulnti :m 10 of the Royal Warrant. 
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the Rules of Proce<luro or lU'\Y dofect or objecti~n, technical or other, 

An . exception exists <)l'll3 in the cll&e where "it appears tho.t a substantial 

~i-sc~~ag~ ~t .jus~ioe has actuo.ll.y occurred. u(l) : 

Similarly, the . sentenoe of a United States Military r«,1tdBSion IIU8t 

not be carried into executi.:>n' until it has been approved by the app.:>inting 

a·.J.thority, Death sent1::ncea cust, in .addition, be o:mfirced also by the 
, l l . 

. The~tre CoJ.1:18.nder, The approving and ~)nfirruing authorities have before 

them, in acting, , a. · review and reoori.endati ~n by t~e approprio.te Judge 

AdV<?Qo.te. Thus, while no "o.ppeo.l" as tho.t tem is used in judicial 

• 

proceeclinga is proviclcd f rJr, ovory re.cord of trio.l is acrutiniseJ aa to ( 

the facts llll\l points of lo.w, an1.: the Cor.rJanJing General has trained legal 

advice aa to the right course to talce. 

A pers~n convicted by a United States Military Goverment Court baa 

. the right to petitiJn for review 01' tho fine.ling or sentence, The petitioa 

nuat be . tiled with the C.;urt within 10 da.)ra of C:)nviction. 

ff? sentence of a Military GovernJent Court shall be carried into 

execution until the caao record has beon exa..u.neu. by o.n 1trr:f3 Military 
. . 

District Judge A<lv Jco.tc and the sentence approved by the officer appointliag 

· . .. the Court or by the Officer Oor.nnnding for the ti.IJe being, No sentenoe 

of death shall be carried into execution until confll'aed by hieher authority. 

The reviewing authority mey, upon review, iJll.2!: ~: · 

oonfi.Im or sot aside 8J\Y finding, 
substitute the fin~ing of guilty by' nn fll.lended charge, 
confim, suspend, re<luce, qomr.n.tte or moclify ru\Y s·entence· 

or order, or · . . . 
incroo.so o.ny se·ntenco, where a petiti :m for review which 

is considered friv,loua has .been fil~~ o.nd the evidence 
in the case warrants such increase. 

The reviewing authority ocy. at nl\Y tioe remit or suspend aey 

sentence or part thereof. 

_The proceedings shall not be invulicla.ted nor OJ'\Y firdihge or sentences 

disapproved f~r ony err r or onission, technico.1 or otherwise, occUITins at 

~ such proceedings, unless in t h~ opiniJn of the review-lng authority it 

(1) Regulation 11 of the Royal Warrant. 
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ahllll appeor that the error or C'ID:ission has resulted in injustice to the 

accused. 

A wer orimno.l aentencod by a · Norwegian l,e.grJaMarott baa tho right w 
• I • • 

appeal to the Supresm Court ot NoI"WS¥ on points of Law ca on the quos~ion 

of the severity of sencence, but not on the fo.cta. . : : . . 

. Prench Law cakes provisions regarcling appcnla froc Pronch M1lit8Z7 

Tribunals of' viich persons c:>nder.lned by the Percanent Militar,y Tribunals 

can avail ther.JSelvea. 

In tir.1e of war, according to tho proviai0ns of o. Decre_e of Jrd 

Ranmber, 19,9, Permanent -~~1tar,y A.;neal ~ ore to be aot up, 

their Bli:tber, seat and juriadicti:>n being f'i:xed by dooree. They a.re t.o 

deal onzy with oases involving persons convicted by Military Tribunals. 

1'rticle 135 of the Code de Justice ~ilitaire states that such ~rsons ahD.11 
• 

have twenty-four hours during which they ney a.ppeal to such. a cwrt. Thia 

period begins to run a.t the enc! of the c1ey .-m ,mioh the ju~nt ot the 

Military Tribunnl is rea.d. 

This appeal to a. Peroanent Mili tory Appeal TribvMl is the only 

one possible in war tirae against a. decisiJn of a Percanent Military 

Tri ·tnal. The forraer, in acoorclanoe with Article 133 of the Code de 

Justice Militaire is mt concerned with revt.ewill8 the whole ~lal. comuoto~ 

by the inferior tribunal, but only with findine whether tho juclgoent 

delivered thereby constituted a correct application of the law.Cl) 

Article 134, states thats ''Military Appeal Tribunals can amul 

deoisi :ma only in the following cases& 

(1) 

(2) 

when the Milito.ry Tribunal he.a not been cooposea 1n a.ccordrulce 
with' the proviai Jns of the Coda, 

when the rules of cor.ipetence ha.ve been violn.ted, 

(1) The Permo.nent Military Appeal Tribuna.l cloes not, therefore, enquire 

into raere questions of fact. 
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