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The charges sutmitted against the 28 defendants inoclude plans and
preparations to wage aggrossive wars as far back as in 1928, and the

series of actual military aggrossions that took place starting from the

. a_ttaok on Manchuria in 1931,

All violations of human rights involved are those planned and/or
actually perpetrated in connoction with or in tho course of' these
aggressions by means of numerous offencos representing "war orimos" and
"orimos against humanity".

Proolamation of tho Supremo Commander,

2+ The Far Eastorn Tribunal was constituted by a Spocial Proclamation
issued on 19th January 1946 by Goneral D. MacArthur in his capacity as
Supreme Oommander for tho Allied Poversel ')

In issuing tho Proclamation the Supreme Commander exercised con=

currently the following powerss

(a) The powers conferrod upon hin by the President of the
United States of Amcrica as Commander in Chief of the
Army and Navy;

(b) Tho povers deriving from his designation by all tho Powers
allied in the Far-Eastcern war as Supreme Commander for
those Povors with the gencral task of carrying into offect
the surrender of the Jopaneso armed I‘oroos;(z)

(6) The powers vested in him by tho Governments of the United

States, Great Britain and the Soviet Union, at their confor-

ence held in Moscow on 26th December 1945, to issue all -
orders for the implementation of the Terms of Surrender of

Japan. This was done in agrecment with the Chinese

'dearmaont.(3)

v . - . ————

(1) For text of tho Proclamation, of. Appendix
2) Cf. Proclamation, para.5.

( groclamation,

3) of. clamation, pocoeb.

( wbion,
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In addition to this, and with speoial rogard to tho oconstitutional
position oreated within Japancso torritory aftor ttb oapitulation, the
Prooclemation was based uporn tho express provision of the Instrument of
Surrender that the authority of the Emperor and of tho Japanese Govern-
ment was made subjoot to the Supreme Cormander for the Allied Powers,
who was ompowored to take all steps ho saw propor to implement the torms
of uurrander.( 1)

Finally, tho Froclamation was issued in execution of the specifioc
term of surrender as laid down at Potsdam on 26th July, 1945, that
"stan-l Justice shall be moi_sod. opt_to all war oriminals" and with
reference to repeatod statemonts mado %o tho same offoct by tho Allied
" Nations during tho war.(?)

Tho Par Eastorn Tribunal was thus set up by an act of oxecutivo
power, which distinguishes it from the establishment of the International
M{1itary Tribunal for the Prosecution and Punishment of the Major War
~ Oriminals of tho European Axis (so-called Nuremberg Tribunal), which was
constituted by means of an intornational agrooment signed for the
purpose by the Towers concerned. (3)

The Oparter.

3¢ The composition, jurisdiction, powers and rules of procoduro of tho
Far Eastern Tribunal were rogulatod by -a Chartor, approved anl enactod
by $ho Supreme Comandor in tho said Droclamations’®)

This Ghartai:' is in every respect similar to the ono cnacted for the
.Numborg Tribunal, and all points of interest arising from its provisions
will be oconsidered in the va.riwa parts of this Roporte

(1) Cf, parnel0 of the Terms of Surrender, Dopartment of Stato Bullotin,
VOleXIII, N0e318, pel37-138. Also para.l, of the zmamﬁom

(2) o©f. Proclamation, parasl and 2,

(3) Of. po  (Part drafted by Dr. Litawski).

(4) The Oparter attached to the Proclamation of 19th Jamuary 1946 was
subsequontly amended by General Orxders Npe20 of 26th April 1946,
Tho itoms amonded are rocorded in the appropriate parts of this
Reporte The toxt as amended appears in Appondix,
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Somposition of tho Far Eastorn Tribunal,
b Under Art.2 of the Oharter, the Far Eastern Tribunal is composed

'of nob Jess Shen sdx, Hor more Shan elaven memborss’ 1) Masders are
appo:l.ntod.by the Supreme Commander from the names submitted by tho
Signatordes to the Instrument of Surrender, 2) anl in adM #1on-¥o this

by the Covermmnts of India and of the Oomonwealth of the Philippinest>)

The trial opened with nine judges from the following countries:
Australia, Canada, China, France, Netherlands, New Zealand, U.S.S,R.,
United Kingdom and United Statoss'

JURISDICTION OF THE FAR EASTERN TRIBUNAL.

5 The question of the law under vhioh the defendants at the Tokyo

trial are being held responsible for orimes by the commission of which
human rights were violated, is of primary 1ng>ortanoo for the major
purpose of this Report: for answering the quostion to what extent and
in what way human rights violated by means of war ordimes in tho wider
sense are or are not covered and protected by rules of contemporary
international 2aw.

The examination of those rules of law cannot, however, exhaust

the anawers sought in conneotion vith this fundamental questions In
the field of war orimes, as in many other branches, international law
is still uncodified and most of its rules fora part of customary lawe
As a oonsequence a large number of those rules arc being and can be

{1} Originally tho Tribunal was to be composed of from 5 = 9 members,
the last figure being intended to coincide with the number of
States which aigned the Ipstrument of Surroenlor,

(2) The Signatories aro: U,S,A., China, Groat Britain, U.S.S.R,
Australia, Canada, France, Netherlands, Now Zealand,

(3) The right of these two Nations to nominate candidates was intro-
duced by the said amendments and the maximum rmumber of judges
raised from 9 = 11 aocordinglye -3

(4) Their names are: Sir William F. Wobb (Australia), prosident of the
Tribunal; E.Stuart MaDougall (Canada); Ju-Ao-Mei (China); Henri
Bernard fFranoa); Bernard Victor A, Rolling (Nethorlands); Erima
Harvey Northeroft (New Zealand); I.M.Zaryanov (U.8.8.R.); Lord
Patrick (United Kingdom); John Ps Higgins (U.S.A.)
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uncovered only by the courts of law called for to implamont theme In

addition to this, a groat many rules contained in international treaties
and conventions do not exprossly provide for the sanotions to be applied,
so that it is again up to the courts to determine in ecach case the nature
and the severity of the sanctions to be imposed upon the guilty party,

The Far Eastorn Charter, jointly with the Nuremberg Charter, have
aooompli.ahad a oertain amount of. codification in the field of war orimes
and they have specifiod expressly the various punishments intornational
oourts of law are entitled to pronounce for tho commission of these
orimos. Yet, however important, this development ropresents a first
attempt of the kind and comprehends a much wider field of oriminal
offences than tho one generally understood prior to the Trials at Tokyo
and Nuremberg held under tho terms of tho respective Charterse

As a consequence, the answers to »ur question cannot ont:'l.iﬂuly'dr
exclusively be obtained from the rules as they arc formulated in the
Far Eastern Charters Much more important is tho mannor in which the
Far Eastorn Tribunal applied the relevant provisions of the Chartor,
namely, \m‘at effect it gave those provisions in the varioty of casea
brought before it for trial. :

However, insofar as it would not be posaible to grasp the juris-
prudence of the Far Eastern Tribunal without knowinz at the same time
the rules of substantive law boing at the root of its jurisdiction and
prooceedings, the texts contained in tho Far Eastorn Chartor are of
primary importance as stated above.

The very nature of tho information provided by the Tokyo trial,
as by any other war orimes trial, brings our question within tho
field of penal laws For, to the extent to which tho commssion of
war ordmes results in violations of human rights, tho latter are
covered and protectod by way of the rules of intornational law which
provide for the punishment of war orimos, and to the oxtent to whioh
such rules entail ponal retribution. The rules which wore or are
being applied in war orimes trials in goneral, and in tho trials of
major war ordminals at Tokyo and Nuremberg in particular, placo the
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In spirit the afore-quoted rules are in harmony with and a replica
of the corrosponding provisions of the Nuremborg Oharter (Artiole 6)“)
However, in words thay diffor to a certain extent from the lattor, so
that in this rospoct they require a numbor of answors of interest for
the quostion of the unity and clarity ¢f' substentive intornational
penal laws .

7« Tho bearing which "orimes against peace" as defined in tha_ above
Article have upon violations of human rights can be summed up :ln the
following manner: ‘ .

On the one hand, the relationship between the two is one of cause
to effeots, Violations of human riémta with which we are concerned in
this Report aro those which were perpetrated as a consequonce of the
aggrossions constituting what has been agreed to call World War II.

On the other hard, the orimes which wore or are being prosecuted

bofore the Tribunals at Tokyo and Nuremberg, were proseouted on the
ground that they were part of the planning or oonapiral.oy to wage wars of
'a.ggreasion.(z) Finally, "orimos against peaco", taken in themselves are
violations of the fundamonta. rights of States and Nations. R:l.sh;tl
such as the right to independence or to torritorial integrity which are
rocognised to all self-governing national communities and which are
directly affected by "orimes egainst pcace", are a pm-mquiéito for »
full exercise of individual human rights within the borders of the State
and accordingly form part of human rights in a wider, non-techniocal
sensee

This intimate connection between "orimes against peace" and
violations of human rights warrants the importance of analysing the

rules of law setting forth the legal elements of tho formere

(1) of. p.  (reference to part drafted by Dr. Litawski).

(2) For the Tokyo Trial, ct. Indictmont, Counts 37-38 and Lhe Of,
also pe  for the ruling made by the Nuremborg Tribunal that a
"plan or conspiracy" constitutes a separate oriminal offence only
in respeot of "orimos against peace".: (Reforence to pPslk,. Ne2s,

Doo. III/109).




-8
The point which the definition of "orimes against peace" in the

"' Far Eastern Chartor roisos is the following:

. Whoreas tho'Nuremberg Chartor inoriminates, intor alia, the

td "waging of a War of aggression” without making reforence to or drawing a
distinotion betwoen wars launched with or witnout a proper "declaration"
the Far Eastern Charter incriminates spooifically the "waging of a
declared or undeclared war of aggression". (Artiocle 5(a)s)

The effoct of the latter definition is to make it oxprossly clear
that to declare war in complianco with the existing Treatics, namely,
with the Hague Convention for the Pacific Settlement of Intornational
Disputes of 1899 and 1907 and with the accompanying Oonvention relative
* to the Opening of Hostilities, does not doprive such a war of its
oriminel nature if it is "aggressive"s |

 In this connection it is important to note that the differonce
between the tvwo Charters is purely verbal in the sonse that the Far
Bastern Charter formilatos an issue vhich is implied in the definition of
the Nuremberg Charter.

While omitting to state that a "doclared" war of aggression is in
the same way criminal as an "undeclarod" war, the Nuremberg Charter
nevertheless equally imposes as decisivo tho fact that a war was
Maggressive”s From this it follows that any other element linked up with
the "aggression", such as the existence or non-existence of a declaration,
is to bo regarded as incidental and irrelovant for the criminal nature of
the oggressive war in itsolf, In othor wonds, tho olemont of "aggression"
is made essential, but at tho same timo sufficiont.

Oonsequently, all we are confronted with hore is a difference in
legal technique; 4in the Far Eastorn Chartor the irrelevance of a
"declaration" of war is mado by express rceforencoe to it; in the Nuremborg
Charter t ho'same result is achioved by way of cmissione

In this connoction it is convenicnt to point out that it is precisely
in the irrelevance of a declaration of war that lies tho main feature of
the develdpment of international law as formulated in the two Charters and
as established by the Judgment of tho Nuromborg Tribunale Prior to tho
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8, Similar verbal differvnces appoar in the definition of "conventional
war crimes" or "war orimes" in the narrowor, technical senses In
Article 5(b) of the Far Eastern Chartor this dofinition is limited to the
general statement that "conventional war orimos" ropresent "violations
of the laws or customs of war'"s In Articlo 6(b) of tho Nuremborg
Oharter a similar statement (1) 1s followed by an oxtonsive emmeration
of specifioc offences cited exompli causa as reprosenting "war orimes"

~and "violations of the laws and customs of war'e

It is hardly nocoessary to point out that heore again there is no
difference in the substanco, and that Article 5(b) of the Far Eastorn
Oharter covers oxactly the same fiold as Article 6(b) of the Nuremberg
Charter, :

Howover, as far as tho clarity and cortainty of international penal
law are oonoerned, hore it is the tochnique choson in the Nuremberg
Charter which has the advantagas
9« PFinally, three othor difforunces should be noted in regard to the
definition of "crimes against humanity" which, combined with the definition
of "war orﬂma", covar the main ground of violations of individual human
rights.

(a) In the Far Eastern Chartor, it is not oxpressly stated that
"orimes against humanity" are arimes committod "against any civilian
population", vhich terms wore inscrtod in the Nurcmberg Charter chiefly
with a view to inoluding criminal viclations of human rights perpotrated
by the Nazi rdgimo against thoir ovm citizons. Howuveor, in tho ocontext
of the provision takeon as a wholo, there is 1littlec doubt that the same
fiold is covered by the Far Eas*crn Ohnrtcr.(z)

(b) In the Far Eastern Chartor thore is no statement on "persecutions
on religious grounds", possibly bocmuse such violations by the Japanese
major war oriminals were inoxistent, sc that their boing mentioned in the

(1) In the Nuremberg Chartcr tho word "convantional" does not appoars
This term is intondud to undoriine that offences representing "war
orimes" are contained in international conventicns (troatios),

(2) Por moro detailed consideration vn this point, ofs pel7, DoesIII/109.
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Ohagter would have .hail no pmuoai purposoe  On the othor hand, the
relevant provision covers the samo field as the Nurenmberg Charter in
regard tc the comparatively more important "persecutions on political
or reoial grounds". In this oonneotj.lo;l it can be taken that, insofar
as persocutions on religious grounds are establishod and brought
forward in the course of the proonedings, they could easily be
included within the notion of persecution on political groandse = The
example of the persecution of Jows in Nazi Germany, vhich motivated
the oxpress reforence to persocution on roligious grounds in the
Nuremborg Chartor, is a case in point. Persecutions of this nature,
embracing commnitios or groups of individuals akin on account of their
religion, are always carried out in pursuance of a "political"
programme and a dofinite "political” aim, so that in that general and
wide sense thoy are invariably of ‘a "political" nature.

* (6) Finally, the toxt of tho Far Eastern Charter did not give
rise to any differences of opinion.as to the offect and meaning of tho
definition of "crimes ageinst humanity" in Article 5(c) when such
orimes aro committed before the outbreak of war, As reported in anothar
oonnection, in the ocaso of tho Nuremberg Charter the original text made
it necessary to replace a somi-colon by a comma botween the two main
types of offonces definod as representing "orimes against humanity", to
the offeot of which a special Protocol had to be signed betwoen the
Powers oonoemad.ﬁ) :

The text of the Far Eastern Charter was from tho cutset cloar on
the point that, to constituto "orimes against humanity", not only acts
representing "persecutions on political, racial or religious grounds",
but also acts consisting in "murder, extermination, enslavement,
deportation" or any othor "inhumane act", must have been committed in
exscution of or in conneotion with any other orimo within the jurisdio-
tion of tho Tribunal. This means particularly in axocution of or in

connection with "orimes against poace.”

(1) Of. p.m, De 2: DOO'III/].W.
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10, It is thus possible to oonoclude that tho dit‘ft;mnoea appearing in
the texts of Articlos 5 and 6 of the tvo Oparters aro puroly verbal and.
that they do not affect tha substance of the law governing the
jurisdiotion of the Far Eastern Tribunal ovor oriminal offonces in

comparison with the Nuromberg Charters |
However, it would appear that such difforonces, in toxts of law

dealing with subjects of tho samo nnture and onaoctod separately only
for reasons of googmbh:l.cal and exooubive oconvenionoo, are liablo to .
cause a certain amount of imprecisions and even confusion in regard %o
the state of international law in the spheros concorned, Whenever
possitle this should bo avoided in the fuburos

11 Artiole 5 of the Far Eastorn Charter covers the whole fiold of
human rights which wore or can 'bo violated by the oriminal offencos
provided fc;r in its pn;vi.nions. Dofa:l.la concerning specific human
rights thun.oovared are given in the various parts of this Roport, and
a general survey is subidtted in tho Conclusionse :

12, Olosely connocted with the rules of substantive law providing for
oriminal offences of human rights in the Par E,stern Chartor, are the
rules dealing with the responsibility of tho porpetrators of such
offences.

In line with the Nuyromberg Charter, the F,r Eastern Charter
oontains in the first place the provision already cited, that the
Tribunal has "the power to try and punish Far Eastern war criminals,
who as individuals or as members of organisations are charged with
offences which include Crimes against Peace". The scope of the
individuals comprised is defined in the last provision of Article 5
which declares the responsibility of "leaders, organisers, instigators
and accomplices" in addition to the physical perpetrators of these
ks A1)

(1) Cf. parn.6, p. 6




_ In this connection anwther rule provides for the degreo of
responsibility of the individuals involved, in the following &.rmas
(mmo 6)

" Neithor tho official position, at any timo, of an accused,

nor tho fact that an acdused acted pursuant to order of

his govornment or of a superior shall, of itself, bo

suffioient to free such accused from responsibility for

any orime with vhich hc is charged, tut such circumstances

may be considored in mitigation of punishment if the

Tribunal determines that justioce so requires. "

This provision corrosponds to Arte7 andl 8 of the Nuromberg:
Charter, which have been analysed in another part of this Roport.“)

Both Charters decide upon two fundamental questions, one in face
of the novelty of trying individuals for "orimos against peace", and
the othor in regard to the uncertainty of the rulos of international
law,

' They declare equal responsibility of all individuals involved

irrespactive of:

(a) Tho offiocicd position hold by the offonders. (The

Nuremberg Charter gpecif'ically includes heads of States
and rosponsible officials of the Governments);

(b) Trhg fact that the offendor may have acted upon suporior
oraerge

~ The difforence twtweon the two Cherters lies in that tho Far
Eastern Charter includes among circumstances pormilting a mit:l.gation
of pumdshment the of'ficial position of tho accused, whorcas the
Nuremberg Charter oxcludes it and leaves only the fact of having
aoted upon superior oniorn.(z)
Ag far as rules of law are conwornod, the provision declairing
the irrelevance of the official position of the defendents cuts

across a question for which thoro were no rules in international law

-— s . 2is mms ¢ o . e beeam e e —

(1) Ofe pe (Reforenco to part drafted by Dre Litawski),

(2) ©f. Nyromberg Charter, irt.8: "The official position of defondants
wvhether as Hoods of otobe or responeible officials in Gevornment
Departments, sholl not be ccnsidored as froeing them from
responsibility or mitigating punishmont"s OCompare with Art.6. of
Par Egstorn Chartar, oo .
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From the viowpoint of thc human rights of tho individuals
involved in war orimes trials, both rules fall within the sphore whage
the rights of the victims of war orimos snd thoso of the parsons

aocused for thoir commission can conflict with rogard to tho sentence
vhich the courts have to pronounca.

This aspect is considorod in a soparate chaptor, which deals
with tho quostion of tho oxtent to which tho rostricted right of an

acoused to pload Not Guilty on tho basis of his official position or

his having committed violations of human rights undoer superior orders,
leads or can load to the rosult of exculpation or roduction of the
ponalty of an accusod porson in spite of such a violatione




UNITED NATIONS WAR CRIMES COMMISSION,

Dooument IIT/108, pell, 3rd line, last word.

Please substitute the word "entailing" for
the word "ourtailing'vhich appears at presente
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13. Finally, it is to be notcd that the Far mtem Charter does
‘not Gontain a special provision empowering the Trdbunal to declare
that a.l graup or orgahiantion is crininnl, as in the case with
‘irticle 9 of the Muremberg Chartor.(*) e Far Eastern Charter
follows the latter only in emunciating the general principle that
the Tribunal is compotent to try and punish war orininals "who as

individuals or as members of organisations® aro oharged with
orimes against peace, war crimes or crimes against humanity. (2)

I"I'ho similarity between the two Charters in this respect does not
go beyond this point.

As a logical outcome, there is also no provision such as
Article 10 of the Nuremberg Charter. The latter prescribes that
when an organisatior.:is declared criminal by the Tribunal, its
members ean be tried by national, military or occupation courts
for membership in such organisations, and that in such cases the
criminal nature of the organisations involved is considered proved

and cannot be questioned by the other courts. (3)

(1) ef. Doc. III/113, p. 25 and 31-32.

(2) Far Eastern Charter, Article 5, para. 1. The corrusponding
text in the Muremberg Charter (4Article 6, para. 1) reads
"The Tribunal ... shall have the power to try and punish persons
who, acting in the interests of the European Axis countries,
whether as individuals or as members of organisations, ocom-
mitted any of the following crimes". Then follow the dofi-
nitions of orimcs aghinst pence, war crimes and orimes against
humanity.

(3) For text of Article 10 of thc Nuremberg Charter cf. DP. eeee
(Doo. III/113, p. 25).




In tvhls manner the-whole queaﬂoﬁ of the so-called collective
responsibility for war crimes has been left out of the Far Eastemn
Charter, particularly the question of the presumption of guilt
of those individuals who belonged to groups or orgonisations
declared criminal.

It is o matter of opinion \motho.r the Far Eastern Tribunal
could avall itself of the same powers as .thoao oxpressly provided
for in the Nuremberg Chartor, using as a legal basis the general
provision in article 5, para. 1, that i% is competent to'txy
individuals gln.xilty of wor oxd;nes "os members of organisations".

If otie 4a o tako the view that tho Tribunal oan have no other
' powers than those expmadly conferred upon it by the Charter,
the answor would be in the negative. |

Should this bs the correct answer, the gonoral provision of
Article 5, para. 1 , would have no other meaning and consequence
than to indicate a purely factual situation. Namely, that
individuals tried by the Tribunal can be prosecuted with particular
refercnce to their having belonged to a group or organisation
involved in th;a commission of the alleged crimea. However;
tods partioular connection would have no legal consequences.

It would remain entirely in the sphere of facts as a more specific
description of circumstances,regarding war criminals whose guilt
would remain involved solely in their individual capacity.
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Draft IX
HiE RIGHTS OF THE VIOTIMS,

At the time of the writing of this Report the Trial of Major
Japanese War Oriminals at the International Military Tribunal for tho
Far-East in.Tolkya, beveinafber cellod Par Eastewn Tydbunel, ie afdll 3o
progross,

Without tho possession of the Transoripts covering the whole
trial and bafore having at hand tho Judguont of tho Par Eastern
Tyibunal, it is impossible to glive an acocount of the extoht to whioh ‘
the rights of the viotims of tho Japancso war oriminals wore or failed
to bo protooted as a result of the Trial, ' Until such a timo, all that
oan be dono is to establish the fiold coverod in rogard to theso rights
by tho proseouting body in its Indicimont and 1y ell_persdos senoscRod
Auring tho proceedings occaducted so far btofore tho Far Eastern Tribunale

Howover, ovon in this i.noomoto form, tho sources of information
at hand show, as will b0 seoon in the subsoequont pages, some featwuros
which are partioular to the Tokyo Trial and which distinguish it from
all other trials hold up to datos Thoir importance cannot be
undorestimated as far as tho developmont or at least the trends displayed

in tho dovolopmont of intorn&.t:lonal law are concerned in the field of

protecting human rights,
Tho following is an account based upcn the Indiotmont submitted to

tho Far Eastern Tribunale
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HUMAN RIGHTS VIOLATED BY "WAR CRIMES",

7+ Tho Indiotmont covers first of all the worat and most brutal types
of violations of humon rights, i.0. violations ageinst tho life, health
and bodily intogrity of tho viotims, Theso violations represont clear
"war orimes" in the traditional sense of the term and cover a sories of
atrocities and other offoncos of an undisputed oriminal character, which
have enjoyed judicial protection since timo immemorial amongst civilised
nationse Thoy covor tho rights of tho threc most important categories
of victims as recognised by tho laws and oustoms of war: the rights of
the combatants, thosa of the prisonors of war and those of the oivilian
populations Lok

The oharges brought against 19 of tho 28 defondants by the prosecu-
ting body in its Indiotmont, woro formulated in a Btt;.tement of a
gonoral nature, and laid down in the following torms:

" (The defondants) partioipated as leaders, organisers,

instigators or accomplicos in the formulation or exoocution

of a common plan or conspiracy, and are responsible for

all acts performed by thomselves or by any person in

exooution of such plan.

The objoot of cuoh plan or conspiracy was to order,

authorise and pormit ... subordinates frequently and

habitually to commit tho breoachos of the Laws and Customs

of War 4s¢ against the armod forces s.. and nga:u?t

thousands of prisonors of war and oivilians see"

The defendants concorned wore accordingly charged with having

carriod out such a plan or conapimoy, by a.ctua:l.ly ordering, anthorising

or pormitting breachos of tho laws and customs of mr.( 2) In addition

to that, thoy wore chargod with h.l;wing "dolibara.toly and moklouly
disregarded thoir legal duty to take adoqua.to stopa to seoure the
observance and prevaent bmaohaa" of the laws and oustom of war, (3)

(1) ©of. Count 53,
(2) 0fs Count 5ie
(3) 0f, Count 5%,
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as carried out by their subozdinataa.(1)

Some concreto instancos of such violations of human rights of .tho
viotims of war orimos wore briefly mentionod in connection with the
‘- various stages of the aggrossion against China, such as, for examplo,
the "dolibérate killing" or "slaughtoring" of "large numbers" and
‘"many thousands" of.oivilians on tha occasion of the capture.of Nanking
a1d Canton in 1937, and of othor towns and inhabited places in 1938 amd
19, (2)

On %he othor hand, tho proscoutors summed up in goneral terms a
scries of other war orimos perpetratod over the whole period of
aggrossivo wars wagod by Jopan against tho various countries involvod,
Express reforonco was mado to the "ruthless submarine warfare" conducted
by the Japanese Navy and to the "destruction of orews of ships. sunk or
captured" pursuant to such a warfa.re.(j) Many typos of oriminals
offences actually committed were enumeratéd in connection with the
breaches of oxisting conventions and assurancos: tho killing and ill=-
troatment of prisoners of war and civilian inmates of concentration camps;
tho illegal use of prisoner of war labour; tho use of poison gas; the
killing of combatants having laid down thoir arms; tho destruotion of
proporty without military justification or nocossity; pillage; the
fallure to rospect family honour and rights, individual 1ife, private
.+ property and roligious convictions and worship in occupied territories;
the deportation and onslavement of the inhabitants of occupioed territories;
tho failure fo respoct military hospitel ships'™ and the 1dkes

(1) The question to what oxtont theso acts represont separate substan-

: tive crimos, distinot from actual war crimes committed as a result
of.& "plen or conspiracy", or of tho orders, authority and permis-
sion to perpetrate them, or finally as a eonsoquonce of the failure
to.provont thom from ocourring, is considored later, pe. lhy nel,

Cf. .Appehd:lx A, Seotion 2.
Of. Indictment, Appendix A, Section 7.
Of. Indiotment, Appondix D, Sections 1 = 15




2¢ Apart from thoso classical types od categories of oriminal

offonoes committed in violation of the laws and customs of war, the '
prosecuting body introduced a special ocategory for which it can be said
that it has no parallel in the Nuremberg or any other trial held so far,
and that, if admitted by the Far Egstorn Tribunal, it would be entiroly
now in international lawe

Namely, tho prosecuving body indictod the defendants for the loss
of 1life ("killing" and "murder") of the combatants of a mumbor of
attacked countries as a direct rosult of the military operations with
which Japan openod the hostilitlios against these countries, The oharge
was based upon tho fact that Japan "initiated unlawful hostilitios" in
violation of Article 1 of the Hague Convention relative to the Oponing
of Hostilitdes, that is to say without a warning or a declaration of
ware The prosecutors sutmitted the argument that such opening of
hostilities boing "unlawful", the accused and the Japanesoc armed foroes
"oould not acquire tho rights of lawful belligorents"s Aoccordingly,
the Xilling of servicomen on tho oconsion of these treacherously openod
hostilitios was rogardod by the prosecutors as mproaontixga a separato
oriminal act doriving from the unlawfulness of the attacks thmolwlo“)

Specifio charges whioch wore brought forward in this connection
inolude the kdlling of Admiral Kidd and ebout 4,000 members of the U.S.
Navy and Ammy on the occasion of the attaock on Poarl Harbour on 7th

2)
Decamber, 194) ; thoe killing of British officers and soldiers during

(1) So, for instance, in the first Count of this partioular seotion of
tho Indictment, tho prosecutors charged the defendants for having
participated in a "plan or conspiracy", the object of which was to
"ldll and murder the persons desoribod below, by initiating unlaw-
ful hostilitios ... The porsons intended to bo killed and murdered
wore all such porsons, both mombors of the armed foroes ... and
oivilians, as might happon to be in the places at the times of such
attackse Tho said hostilitieos and attacks were unlawful because
thoy wore broaches of Treaty Artidb 5 in Appendix B,and the aocused
amd tho ... armod forces of Japan could not therefore, aoquire the
rights of lawful belligerents". Of. Indiotment, Count 37.

Treaty Article rcferred to is Articlo T of the Hague Convontion
rolative to tho Oponing of Hostilitios.

(2) ©f, Oount 39.
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tho attack on Kota Bahru, Hong Kong and Shanghai on 8th December
19!.1(1); the killing of the servicomen of the Philippines whilst

invading the Philippines territory on 8th Decembor 191|J.( 2); the

killing of sorvioemen of the U,S.8.R, and Mongolia on the occasion of
the asgreuions waged againat them in the surmmer of 1939 whilst those
two cauntrioes wore neutral.(j)

Jointly with these cases woro submittod charges for atrooities
against the oivilian populotion and the prisoners of war ("disarmed

L
( ) ocommittod in tho course of similar attacks and

soldiors")
aggroessions, particularly against Ohina,

All these ch:ries were grouped soparately from the sootion dealing
with "conventional war orimes and orimos against humanity", and treated
under the heading "Murdor", In this seotion thoy were desoribed as

represonting "at the same timo Crimos against Peace, Oonventional War

Orimos, and Orimos against Humanity"s (5)

Loaving aside tho purely technical gquestion whethor charges for
atrocities poerpetrated against "civilians and disarmed soldiers" ought
not to have been included in the seotion dealing with war crimes and
orimes against tnnanity(e) rathor than in the section headed "Murder",
the prosecuting of the loss of lives of combatants during military
operatic:"na is undoubtedly a novel attempt to develop to all its
logical legal consequonces the fact that to open hostilities without a
declaration of war is a breach of axisting Trba.tioa and conaequently
represonts an illogal act in international lawe

(1) ©f. Counts 40, 41 and 42,
(2) cf. Count 43.
0fs Oounts 51 and 52.
Ofe Counts 45 - 50,
Cfy Group. Two, Introductory paragraph and Counts 37 « 52,
Of. Group Throe, Counts 53 - 55,
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The nowolty consists in qualifying this illagal act as being at the
samo timo oriminal and in regarding accordingly as viotims of war orimes
combatants who lost thoir lives during military operationse

This attompt is so muoh tho moro significant that identical acts
oxnmittod by Gomany on tho occasion of overy aggression launoched by the
Nazis in Burope, woro not prosecuted before tho Nucemberg Tribunale

It romains to bo seon whother the chargo mado in Tokyo will be
aoccopted by tho Far Bastern Tribunal, If so, this would represent a
furthor dovelopmont of tho laws of ware At this stage of the Tokyo
Trial it is still diffiocult to sco oloarly all the olements whioh would
compose the dovelopmonts However, they could tontatively be desoribed
as followat

The loas of livos inflioted upon military personnel of a nation
attacked without a declaration of war would bo a ordme in itself presum-
ably on account of tho faot that qach mambers of tho foroes were unpro=
pared to moet a military attack from the advorsary, The reason for
admitting the elemont of unpruparodnoss as relovant would lie in that
without a waming mombors of the attaoked armed forces had no chanoo to
fight and did not loso their liwes in a fair oontest of forcse To
deprive them of their lives under such ciroupstances would be tantamount
to sheer murder and thorefore oriminale Tha oourse which oould then ve
taken is an altornative onoce Onc could lay down as a legal 'pmmnption
that without a doolaration the armod foroes of the attacked pation are
%o be deemod unpropared in all casese On tho other hand one ocould
Judge each oase upon its ovwm marits, i.ee on whether the attacked armed
foroos wero in fact realy to meet tho aggrossion or note

- Judging upon and within the limits of the conorete instances for
which the Japanese war oriminals wore indicted, the oriminal nature of
such acts in eithor caso would be restriocted only to tho period of the
opening of hostilitics, is0s to the period during which it is justifiod
to consider that the armed forcos of tho attacked nation were 'taken
unaware and oould not thereforo undertake operations roquired to engage
regular combats with tho aggrossors The killing of combatants of the
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attacked nation aftor the period of surprise and umproparodness has
olapsod would not ropresent a orimo.

AMthough limitod to the initial stages of a war, the above
chargo opona a mch wider quostion in conhaotion with the lcgu
argumont the prosocutors made uso of, in oxdor to found thoir indiotmonte
Tho argument consists in the contention that, in viow of tho unlawful
opaning of hostilitios, tho defendants did not and "could not acquire
the rights of, lawful bolligerents", ~If this is to bo taken as
fundamental for tho charge, it could at the same time be said that
onoo tho aggressors hal acted in a way as to be deprived of the "rights
of lawful belligerants", thoy romain in tho same lcgal position through-

out the whole period of war, andl nothing subsequent to an "unlawful"
attack can make tho war itself "lawful"s The logical consequence
would bto that the killing of any combatant of the attacked nation
committed at any time during the aggrossive war, is oriminale

It is not in tho lcast suggested that this should e adopted in
any future systam of tho laws of war, nor that it should be discardeds
But in view of the course taken by the prosccution in Tokyo, the
question is opon anl should be answered ane way or anothor, partioularly
4in regard to the logical consistency of the comparatively novel rule |
according to which a war is oriminal much more, if not solely, on tho
basis that it is aggressiwve than on account of whether it was launched
with or without a declaration of war,

HUMAN RIGHTS VIOLATED OR LIABLE TO BE TREATED AS VIOLATED

BY "CRIMES AGAINST HUMANITY",

3% The pmaecutoi‘s ot the Tokyo Trial doalt with a numbor of offences
which throw light on the violation and pmtectiori.of’ c;irta:ln' human
rights of particular intﬁmat both in timo of war and peacc-timo.

(a) Ope of theso offences affocts tho right to health and to

life. It concerns tho illioit traffic with narcotios, and more

particularly with opiume In the descoription of faots and circumstances

L e g e TR Ty T P

rolovant to prove intor alia the planning, proparation and waging of
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unlawful wars, tho proseoutors made reforence to the following eventss
" During the wholo poriod coverod by this Indiotment, succossive
Japaneso Governments, through their military and naval

compandors and oivilian agonts in China and othor territories

vhich they had oocupiod or dosigned to ocoupy, pursuod a
systematic poliocy of makaaning the native :l.nhabd.tanta' will %o

NSiﬂto ee B

Then the prosecutors went on to say how thg Japanesoe Governmont
socrotly provided largo sums of money to this effoot, how 1% used tho
proceods of the traffic with the narqot:l.os to finance aggressive wars,
and how 1t conducted thoso illegal affairs through governmontal ohannols
and organisations, (2)

The main legal point made by tho prosecutors in this respeot wos
the faot that the ham inflioctod upon tho civilian populations concscrned
was in violation of tho oxisting Troatios, which were all referred to
oxpmsnly.(”
“intumaho acts" falling within the notion of "orimos against humanity",
as dofined in Artiole 5(c) of the Far Eastern Chartere

(b) Another group of offences affoots the politdcal or civie
rights of the oitizons of Japan itsolf, If their oriminal nature is

This caso could be regardod as representing one of tho

recognisod by tho *ribunal thoy would also fall within the notion of
"orimes against lmumanity" and be qualifiod as aimes perpetrated in the
relation betweon a State (Japan) amd its own oitdzense

In the desoription of rolevant ovents attached to the main body

of the Indiotmont, tho prosecutors stated in the following menner how

the "militardsts" imposed thoir rule in Japan and violated political
and oivid rights of thoir compatriots: i

" seeFroe Parﬁmmnta_q institutions as proviously oxisted
wero stamped out and a gystom similar to the

Fascist or Nazi modol introducodsees "

escCovernmment agonclos «ee stamped out free %h and t
by oppononts of this polioy.«.Opposition t policy was
also orushed by assassinations og Toading politiciansses The

(1) Of. 1addctront, Appondix A, Sootion 4e Italios are introduceds
(2) Of, Indioctment, Appendix A, Sootion le
(3) of. Indiotment, Appondix B, undor 10, 16, 32 aml 35.
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oivil and ospccially the military police were also used to
suppross opposition to tho war polioy.

The oducational systoms, oivil, military and naval, woro
oo o B o eabele g g orta

Roforence to breaches of the then binding Treatics theroby
ocommittod was made, such as the reforonco to Articlo 22 of tho
Govonant of the Loagw of Nationse!2)

(¢) Finally, tho referonces made by tho proseoutors in the
Indiotment to a number of. othor breachos of Treaties give a hint of
what they apparontly intended to devolop before tho Tribunal in the
fiold of violations of human rightse Suoh, for instance, is the
reforonce to the alroady mentioned Article 22 of the Covenant which
bound mandatory powers to guarantee in tho mandate torritories "the
prohibition of abuses such as the slave trade, the arms traffic,
and the liquor traffio, and thc provention e.. of pdlitary training
of the na: tives for other than police purposes and the defenco of
tcu:-rzi.;;ol:"y.u“(J ) Anothor instanco is a referonce made to Article 3
of the Mandato grantod by tho Loaguo of Nations to Japan in 1920, '
pmhtﬁting slave trade and forced labour in the ﬁarxlato terﬂtonl_.za.
All theso offences aro in violation of the "laws of humanity" and
could be oconsideored as instances of "arimes against humenity".

4o For most of the rights included in the parts of the Indictment
quoted above under (a), (b) and (o), one major question remains to be
elioidatod by the Tribunal in its Judgmonte It is tho quostion
whothor violations of human rights caused by offences such as the
illicit traffioc of narcotics, liquor or arms are to be recognised as

being oriminal in themselves and consequently as entailing dofinite

penal retribution, or whethor thoy aro to be. treated as remaining only

(1) ©Of, Indjctmeat, Appendix A, Section 6, Italios are introduced.

(2) of. Indjctment, Appenilix B, under 15.
(3) of. Indictmont, Appendix B, undor 15 Italios are introduced,
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connootion with the planning, proparation, initiation or waging of an
aggressivo ware In its Judgment tho Nurcmborg Tribunal dismissed tho
case for such suppressions of tho rights of Gorman oitizens committed
Dofore tho war, on acocunt of lack of ovidenco to support the charge
that they woro linked up with aggressive wars prepared and waged by
the Naszi Bevsmarte’ ) o

Qonsequontly, so far the answor seems t? be the following:
oriminal pmooad.lngs*dh bohalf of tho bi‘ntemt?.ona%_om‘ity for
violations of human rights oompriﬁed in the category of political or
civio rights committod within the 'hord.era‘of a State against its own
oitizens by executivo or logislative action (so-oallod "orimes against
humanity") are warrantod only in oonnoot.tcn with a war of eggression
plannod, prepared, initiated or waged by tha same States This affirms
the right to international penal jurisdiction in tho above sot of oir-
cumstanoos, and lcaves ‘dpen the question of conviotion om the factual
morits of the case, as ‘in any other oriminal procoodingse -

In contrast with this, no answor is as yot at hapd whothor similar
intornational ponal proceedings could be warrmtod in time of poace for
violations of an idontical naturc cormitted in no connootion with a
planning, preparation or initiation of ag.msgiw warse ¢

VIOLATIONS OF HUMAN RIGHTS OF VIOTIMS IN TERRITORY QF
NON=-EE] 2 VEUTRAL, P -

5. Finally, the prosecution included in thoir indiotmont war orimes
oomn‘.ltted. or intend.cd to bo oomnittod tq;unst ixﬂ:l.viduals located in

e

’.'I.‘h:l.a oaao oonoorna tcrritorioa bolonging to Portugul and to the

Y tho ton‘:l.tory of‘ mn-bolligomnt or noutral Powers.

el e Ve gl il respadt tho imgortant podnt is thet Portugal

. ids —
" " 2 v .

(1) or%ﬁgo&, ‘Ps65, paras5. Tho rolovant passage /roads as
fo Tribunal is of tho opinion that reyolting and horriblo
. - as many of thoso orimes wore it has not boon satisfagtorily proved
., that thoy were dono in oxecution of or in connection with" orimes
. ,.against poace or war orimese . "IHe Tribunal thorofore cannot mako
& gonoral doclaration that tho acts before 1939 ¥ere crimes against
humand ty. within tha moaning of the Ghartor..... '
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romained noutral throughout the wholo period of the last war anl that
the Soviat Union ontorod into a state of war with Japan only on 8th
.lu.éut 1945, Just a fow days beforc Japan's Oapitulation.(1) Prior to
that date, tho Soviot Union and Japan woroe linked by a Pact of Non-
Aggression signod on 13th April 1941, which roprosented tho legal basis
of thoir mutual neutrality in the wars in which they were mspeoti.wly
engaged. after that dato and until the Soviet Union doclared war on Japan,
6¢ In their oharge for war orimes, a part of whioh was oitod above (2)
tho prosecutors indiotod tho defendants for "breaches of the Laws and
'ouatom:; of War eee against tho armod forces of tho countries horoinaftor
nanod a.nd against many thousands of prisonors of war and oivilians then
in the powor of Japan bolonging to ees the Republic of Portugal and tho
Union of Soviet Socialist Republics ..."( 3) Both these countries woro
pamed without distinotion togethor with thoso at war with Japan, nono of
vhioh entored into a stato of war with Japan at a date lator than 1%1.(!")

The poriod. of timo indicatod as rolevant for the charges is the

period between 7th Decomber 1941, and 2nd Soptemt‘or 1945.(5)

7¢ Tho Indiotment doos not provide a clear answor as to whethar tho
dofondants of tha Tokyo Trial wore charged in connootion with orimos

R . reEgE—

(1) Tho readiness of tho Japanose Govornment to acoept the torms of
surrender as laid down in the Doclaration issued at Potsdam pn
26th July 1945, was communicatod on 10th August 1945, The formal
apceptance of thoso terms was notifiod on 14th Auguste For the

toxt of both communications, of, %WM Vole
XIII, 1945, Noe320, pe205, anl Nos s Do .
Of., pago 2.

Of. Indiotment, Counts 53 and 55.

Theso other countries arc: China, the U,S.A , tho British
Oommonwealth of Nations, comprising for tha purpose of the
indictment (of. Count 5 tho United Kingdom, Australia, O

New Zoaland, South Africa, India, Burma and the Malay States}
France; the Netherlands; Philippines) Thailande For data
oconocerning the datos of the deoclarations of war between thoso
countries and Japan, of. Departmont of State Bulletin, Vol«XJII
2945, Pe230-238, For dates concerning the aggrossions made by
Japan against the torritordos of these countries of. Indjotment
in its various counts anl Appondix A.

Cf, Indiotmont, Counts 53 anl 55,




which were actually committed in Soviet and Portugese territory, or
merely for having taken part in the preparaticn of these orimes,
The dofendants were charged for a threefold oriminal activity,

(a) For having "partioipated as leaders, organisers, instiga~
tors, or accomplices in tho formulation or execoution of a

common %ﬁ'ﬁﬁw% the object of whioh "was to
order, au 86 and permit" the commission of "tho broaches
of tho Laws and Customs of War eee ﬁ nst the armod forces
ees prisorers of war and oivilians,

For having actually "ordered ped and ttod"
the commission of these o??anoos! E, as a mﬁ% o% the

said plan or conspiraoys

And finally, for having "disre their le
to take adoquate steps to secure obsorvanco
prevent broaches" of the laws and ocustoms of »

"boing by virtue of thoir respective officos responsible
for M the observance" of the laws and oustoms of
m.rg'

Whoroas it is questionable whathor the fact to "plan or oonlplm__'
to commit breaches of the laws and customs of war can be prosecuted as
a separate oriminal offence undor the torms of the Charter, tho dofen~
dants were accused of acts beforo the facts which are ariminal under
Article 5 irrespective of whethor these acts (giving orders, authorising
or pormitting the commission of war crimea; failure to comply with
legal duty to prevent war orimes from occurring) matorialised in actual

Of. Indictmont, Count 53, italios are introduced.

Cf. Indictmont, Count 54, italios aro introducede

Hore the Indictment spocifies breaches of "Conventions and
aassurances and the Laws and Customs of War", Cf, Count 55,
Italios aro introduced, -

Cf. Indiotmont, Oount 55.
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the Rod Ary were involved in combats as Allies of the Mongolian
Rapiitiios ¥
8, Finally, tho Indioctment does not provide the information as to
whetter, if orimes wore actually porpetrated in Fortugese and Soviod
torritordes, thoir viotims indluded nationals of Portugal and of tho
Soviet Union, or whother thoy were confined to nationals of the countries
at war with Japan at the relevant time, in this case members of their
amod foroes, combatants or prisoners of wars .
9« Hed this information been at hand it would have furnished all the
eloments for a complete case regarding war crimos and violations of
human rights which at the timo of thoir commission inaluded -the- righta
of nationals of neutral countrics,

The main feature of this part of the Indictment is that it oxtonds
the provisions of Article 5 of the Charter to aots whioh, if not
aotually parpetrated, were none the leoss oriminally intended to be
perpotrated against nationals and on the territory ¢f countriss whi.a.h.
at the time of tho orimes and violations of human rights inwlved, were
not in a state of war with the Power whose nationals were held oriminally
responsiblo for tho said acts, ’

To form a final conclusion on this point one will, of course, hawe
to wait until the Far Eastern Tribunal pronounces its Judgmente

However, tho cloments provided by the Indiotment and the Charter
make it possiblo to draw already at the present stage of tho Trial the
following conclusicnss

(a) Breaches of Laws and Customs of War accomplished by the
comnission of war orimes or oy acts before the faots constituting,as a

(1) 0f. Appendix A, Soction 84
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'ﬂwlo,m orimes, imply that a state of war had boen oreatod between

two countriess This very situation confers upon the illegal aots
involved the nature of wor orimess In the absonce of a atate of war the
samo illegal aocts are as a rulo of an oqually oriminal nature, but in law
they cannot be qualifiod as "war' crimes in the tochniocal senses

Yot, the prosecutors in Tokyo have expresily embraced such acts
under the same legal qualification with acts reprocenting "war orimos"
in the technical senso in regard to tho countrios at war with Jepan at
the rolovant time. The significance of such a‘method $o prooceed will
be considored htor.“)

(b) No logal problem arises in this réspsot insofar as mombors of
' the armod forces (combatants (r prisoners of war) of tha countries at
war with Japan are concerneds For broaches of Laws and Customs of War
comrdtted against them are war crimos regardless of the territory in
which they were committed, including torritories of neutral Statese
Noither is there for tho same reason a lagal point in regard to
oivilions, nationals of belligeront powers, located ard victimised in
torritory belonging to a noutral Powor, particularly when such territory
is invaded and occupied by tho aggressive Pawar.

(o) Tye point concarns only nationals of the neutral country
belonging to the civilian population of the same country.

Under the terms of the Far Eastern Chartor the prosecutors were —
Justified in including a charge for orimos committed or directed
against such-nationals within the framework of a war orimes trial, in
view of the field covered by the notion of "orimes against humanity"
(Artiole 5(c)s) Tho latter oan be and as a mattor of fagt axe,
rogardod as falling within the concopt of wor ordimes in a wider, non-
technical sense, namely in the sonso that theoy are defined as oriminal

acts oconnected in one way or amother with a war of aggrossions

(1) Of. para, 10, pp 18-22,
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An analysis on this last point has been made previously’!) am
the following can bo addod t¢ iti=- '

"Crimes against mumanity" compriso crimos committed against any
civilian population, not only in timo of war but oqually beforo the
~ware The faot that they comprise viotims belonging to "any
olvilian population", i.e. to the civilian population of any ocountry,
is oxpressly statod in the Ntwembo:;g Oharter, (Art.6(c)); and the
fact that they relate to toth the time of war and the time preceding
war is stressed in both the Nuremborg and the Far Bastern Charters
It has been pointed out that the omission >f the terms "against any
oivilian population" in the Far Esstern Charter is only verbal and that
it does not affect the substance of its Article 5(c), which covers the
seme fiold as Artiole 6(c) of the Nuromberg Clmrtor.(z) This follows
from the logloal contoxt of Articlo 5(c) of the Far Eastern Charter,
Tyo main issus in doclaring as "orimes against Mwanity" acts porpote
rated "before or during the war" is to make it irrelevant whioh
torritory and which population do ft.wto victimised in conneotion with
the preparation or the waging of a war of aggression are involveds,
According to the meaning given the corresponding provision in the
Nuremberg Charter, this includes acts committed against the naticnals
of the aggressive State ituself in its own territory(.,) From this it
follows that if the terms "before or duxl':l.ng the war" in the Far Eastern ,
Oharter have any meaning, they at any rate cover the population of any
foreign country whom Japan happened or intended to victimise in
connaction with its war or wars of aggressions And thero is little
doudbt, if any, that they also cover "orimes against humanity" commit ted
againat Japanese nationals in tho homeland itselfl, ‘

(@) The preceding remarks mako it possible to draw the main
conclusion in conneotion with this part of tho Far Bastern Indictmente

(1) ofe ppe 9 = 11, parae ke
(2) Cf. pel0, paras9(a) of DooeIIT/1084

(3) Of.ssggmmberg Judgment, H.M, Stationery Office, London, Cmd. 696k,
PeODe
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The case brought against the defemdants in respect of Portugal
and the Sovist Union is an illustration of the faot that the mcope
of ocontemporary international law providing for the punishment of war
oriminals is wide enough to include penal retribution for violations
of human rights transoending the notion of war orimes in the technical
sonse. Under tho terms of Article 5(c) of the Far Eastern Charter a
war oriminal can bo prosecuted and convicted for violations of human
rights where thero was no state of bolligerency, where the victims
were not natiomals of a bolligerent power, ard where the viclations
wore committed in territory of a noutral Powere

One of the results of such a déevelopment is to make rules of
international lew applicablo in a field hitherto reserved to mundcipal
law, and particularly in cases where municipal law is incapable of
making itself valid either on acocount of the legal position inwlved
or for lack of practical possibilities for enforcing its provisions,

This mey be regardod as a dooisive step forward in widening the
bapis of both the substentive law and the judicial machinery required
or at any rate londing itself to the protection of mman rights on an
international levol. :

Yet, however importent this development may be, it has, as has
been previocusly stressed, a general imitation in international law
as it stands at tho presont time, It is limited to violations of
human rights which, aven though committed outside the soopo of
belligorency between the countrios directly involved, were committed
in execution of or in connection with a war of aggressions This is
the 1imitation not only for implomenting tho rules entailing purishment
but for instituting or setting in motion international penal juatioe
stsene, ()
30, In oconneotion with the preceding corisiderations it is appropriate
to oconclude with yot another point of interests It concerns the
oclarity of the law applicable to violations of human rights in connec-
tion with war orimes,

(1) of. Pelle
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The comparative nc valty of ocertain parts of the 'J.aw'!'omalwl':oﬂ.
in the Far Eastern and Nuremborg Charters,and the fact that they
represent in themsolves a partial and new codification in the fiald
of international ponal law which is in the making, give rise to
osrtain difficulties in ostablishing a precise olassification of all
the various effects of the law developod and codified in tho said
Charterss This is particularly true in regard to drawing a olear
line betwoen "war orimes" proper on the one hand and "orimes agoinst
humand ty" on tho other, and in establishing in a precise mamnner the
800pe of tho lattor,

Therefore, whon dealing with information intended to show to
vhat extent violations of tnmnn rights are or are not covesed by
existing international law, it is important to trace at the same time
d..‘..tﬂoult;‘..oa to whioh the text of law can give rise to.

The way in vhich the prossoutors at the Tokyo Trial A¢gally proe
oseded in connection with the case concerning Portugal and the Soviet
.- Union as considerod in the proceding pages, is in this respect a case
in pointe | .- My IoRsT ™

It has already been mentionod that the prosescutors have prepented
tho case oconocorning Portugal and the Soviat Un:l.op_ undoy: the same legal
qualification which they applied for offences concorming nationads of
¥1 oounbriss’ et war with Japan at tho relovant tim;_(i) Thay 444 so
in tho counts headod "Ognventional war orimes and orimos against oot
humend ty"( 2) Yot, whon qualifying thoir oharges undor this hesding,
thoy made no more roference to "orimes against humanity". All offenou.
including those concerning Portugal and the Soviot Union, were uniformly

qualified as represonting "breaches of tho Laws and °un'bomn of War" or

(1) Of.pe15-16, paras9(a). |
(2) of. Ipdictment, Group Three, Counts 53=55.
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It is diffioult to seoo howsuch a way of implementing Article 5 of
tho Charter can bo roconciled vdth the faot that at tho relevant poriod
of time Portugal and the Soviet Union were not at war with Japan. As

alraady pointed out(ﬂ it is the very oexistence of a state of war whioh

confors upon the offences inwolved the nature of "war orimes® as distinot

from other types cr catogorios of orimess Consequently, in the absence
of a state of war, tho offences committed cannot have in law the nature

of "broachos of the laws and customs of war", Under tho terms of the

Charter the answer is that they represent "orimes against humanity ".
The above attitude is undoubtedly dus to the difficulty of drawing
a clear line of demarcation between tho two catogordocse This:

difficulty is in a way confirmed in the Judgmont of the Nuremberg Tribdunel.
ety Referring to tho offences perpetrated by the Nazi war oriminals, the

Tribunal stated that "...from the beginning of 1939 war orimes were
cormitted on a vast scale, which were also crimes against mumanity".
However, at the same time the Nyremborg Tribunal stated that, inso-
far as the inhumane acts committed after the beginning of the war “"did

not constitute war orimes, they were all committed in execution of, or
in connoction with, the aggressive war, and thereforo constituted
grimes against I'nmanitx".(z)

Thus, the Nyremberg Tribunal established the following distinctions

(a) That there are cases in which "war orimes" are simultanecusly
‘ - "orimes against humanity";

(b) That there are other cases in which "orimes agoinst humanity"
do not constitute"war crimes”,

The Tribunal does mot say in what cases and under what conditions
or circumstances "crimes against hunanity" are at tho same time “war
crimes" and in which ocases they aro not. Novertholoss, it ascertained

on the one hand the fact or the possibility of having situations whore
the two categories overlap and interminglo, and on the other, situations
where they remain apart one from the other.

. ———

(1) ©f. pe 15 = 16, paras9(a).

. ———

(2) of. Julgment, H.M.Stationory Offico, Cmde696k, pe65e
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Without entering into the question of the reasons for such a
Qlose relationship baﬁuun the tw eatogories lying in the similar
nature of tho offonces they are intendod to cover, there remains the
faot that the law is apparently not clear enough to provide a definite
line of demarcation,

On the other hand, there also remains the faot that, however
closely interminglod, both categories prosorve their inddviduality
both in the text of the law and in tho sphero of faots as ostablished
by the Nuremberg Judgment, and that thoy can never reash the point of
boing entirely absorboed one by the other.

.Thus, throe elamonts at least load to the conclusion that there
is a meed for supplemonting anmd clarifying in some way tho existing
definition of "ordmes against mumanity". One is the case concerming
Portugal and the Soviet Union as we saw it; anothor 4s the findings
of the Nuremberg Tribunal; apd the last is the way in which the
proseoutors at the Tokyo Trial thought it appropriate to proceed by
way of absorbing one category by the other in spite of the legal
clements speaking to ths contrary,
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Draft III.

THE_RIGHTS OF THE ACOUSED.

1. An important aspuct of tho protoction of human rights in existing

rules of intemational law concorns tho rights guarantood to tho
accused porsons in var orimos trials,

This .a.upoct is s0 much tho more important that such rights woro
and are being socured in contrast with tho compleote disrogard for
rules of fair trial displayed in many instancos on the part of indivi-
duals tried by the allied courts as var criminalse In numorous casos
wvar orimos during the last war wore perpotrated by donying the viotims
fair trial altogothor or fundomontal rights in the oourse of
judiolal proceodings, to such an oxtont that tho proceedings in quostion
represonted a sheor travesty of Jﬁs‘bica. |

2e The Japanese major war criminals wero given a guarantee for fair

trial in elaborato provisions of tho Far Eastorn Chartors

The rights granted wero providod fcr on the basis of gonoral
principles of penal law with a cartain amount of restriotions univorsally
rocognised in the criminal procudure of all civilised nations, Tho Far
Eastorn Ohartor combines thoso principles and rights with the partiocular
naturo of the Far Eastern Tribunal as a military court, and sets forth

an original emalgamation of common law principlos with those proper to

military law,

3 The rights given tho Japanese mnjor war criminals can bo classifiod

as follows:




Befoig ths Trinls
(a) Rightto submit aprlioations and motionse

Article 10 of the Chartor provides:

"All motions, applications, or other requests addressed
to tho Tribunal prior to tho commoncoment of trial shall be
moade in writing and filed with the General Secrotary of the
Tribunal for action by the Tribunal, "

During the Trial:
(b) Right to know tho indictment and the law of trial,

Article 9(a) of the Charter provides:

"The indictmont shall consist of a plain, concise and
adequate statemont of each offonce chargeds Each acoused
shall be furnished in adoguate time for defence, a copy of
the indictinent, including any amendmont, and of the charter,
in a language underatood by tho accused. "

Right to hoar pruceedings in the lw
Article 9(b) of the Charter provides:

"Tho trial wuxl related proceedings shall be conducted in
English anl in tho language of the accuseds Translations
of documonts and other papers shall be provided as needed
and roquestod, "

Right to havo asiistance of Counsels

Article 9(c) of tho Chartor provides:

"Bach accusod shall. hiave the right to be roprosented by
counsel of his own selection, subject to the disapproval of
such counscl at any time by tho Tribunale The accused shall
file with tho Goneral Secratary of the Tribunal the name of
his counsels If an accused is not ropresented by Gounascl
and in open court roquosts tho appointment of counsel, the
Tribunal .shall designate counsel for hime In the absence .
of such roquest tho Tribunal may appoint ocounsol for an )
accusod if in its judgment such appointment is nocessary
to provido for a fair trial. "

The right of the Tribunal to disapprove at any time of a given
def'once counsel is connootod with tho right of the accused to choose
aounsel amongst Jogarose nablonals:  The alove provisions furnishe
a natural safugoxnd against tho possibility of having a counsel who
is_himscilf a wor crininal or ls on any othor reasonable ground,
objootiolmblo.

(0) _Right %o_condnust onc's own dofonog,

Articlae 9(1) of %ho Chartor providess:
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ke It is worth noting that somo of theso ﬂghts ara ropoatod in tho
provision sotting forth the course of tho procoedings, (Arte 15)
Such is tho ocase with tho right of tho acoused to make a conoise
oponing statomunt (Arte15.0); to oxamino witnosses amd othor ‘aocused
porsons giving tostimony (4rte 15.0); and gonerally to address tho
Tribunale (Artel5.f).

5 Tho atove rights, with thoir spooific restrictions as e saw

than in tho procuding paragraph, aro, in addition, subjoot to -
goneral limitations, which arfooi; not only the rights of the acousad,
but equally those of tho prosocutorse

Thoy ‘are tho gonural limitations doriving from the powers of the
Tribunal, and from thu mulcs mncoming tho conduct of the trial and.
the adud.ssibilit_; anrl relovance of tho avidonca.

Those powers and rules are tho f‘ollowingt

(1) Tho Tribunal has tho power o ‘summon any witness it finds

nocessary to hear on tho case of tho accused. (Art, 1lsa).

(41) Tho Tribunal has the right to interrogate cach acoused aml
to pormit commont on his rofusal to answor quostions. (Arts 11,b),

(441) The Tribunal can roquiro the production of any dooument and
other evidentiary maturial, (Art. 1lec).

(iv) Tho Tribunal has tho duty to confino tho trial strictly to
an oxpeditious hoaring’of tho issuos raised by tho charges. (Art.12,a),

(v) The Tritunsl must tako strict moasurcs to prevont any

aotion which would causo any unr:ascnablo delay and to rule out
irrolevant issuus and statomonts of any kind whatsoevor. (art.12,b) |

i) Tho Trituncl is to provide for tho maintenance of oxder at

the trial, including uxclusion of the accused or his counsol from some

or all further procusdings. (Arte 12,c)e
(vii) Tho Tribunal has to dotormine tho montal and physioal capacity
C the azw.m‘ to prooccd b trial, (Art, 12.4),
(vii4) ‘Tho Tritunal 48 not bound by tochnical rulos of ovidenco,
and is onabled to admit any ovidonce which it dooms to have probative
valuo, including any purported admission or afatano-..tmadg by ‘the '
accused. (Art.13(a)).
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(1x) The Tribunal has disoretionary power in ruling upon the
relevance of tho ovidence offorods (Arts 13.b)s
(x) The Tribunal is providod in Mimlw vith wide powors in
deciding upon tho admissidbility of tho ifouowing dooumentary ovidenoe:
'+ (a)  Doocumonts; without proof of their origin, issuance or
signature, which appear to tﬁe Tribunal to have been signed or
-4ssued by any officer, department, a zoncy or member of the

armod forcos of any govermmonte (Arte 13.0(1)).

(b) Reports which appear to tho Tribunal to have been
signod or issuod by tho Intornational Rod Oross or by a member
thoroof, or by a doctor of modicine or any medical sorvico
personnel, cr hy an investigetor or intolligonce officer, or by any
other porson “ho appoars to tho Tribunal ¢ havo porsonal knowledge
of the mattors contained in tho report cowcerned, (Arte 12,0.(2)).

(o) Affidavits, depositions or othor signod doouments,

(Arte 13.04(3)).

(a) Dpiarios, lottors or cther documonts including sworn or
unsworn statomonts, vhich appear to the Tribunal to contain
information relating to tho chargos (Art. 13¢o(4). _

(e) Oopies of documonts or othor sccondary evidenoce of their
contents, if tho originals arec not immediatoly available,
(Arte13ec(5)).

(xl) And finally, tho Tritunal is not to require proof of faots

of oommon knowledge or of the authentlicity of official government

doouments and reports of any nation, or of tho proccedings, records

and findings of military or othar agencios of wny of the United Nationse
6o The above rules are similar to thoso which wore laid down for the

(1)

Together and saparatoly as wll thoy furnish a cloar body of

trial of the Gorman major war oriminals at Nuromborge

rules in the mucloar internaticnud penal law which is taking shape

through tho jurisprudonce croated by war crimes tribunals and courtse
P ARy oS R A SRS S A 4 —

(1) of. pp (Rofs raport by Dre I itawski,)
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Thoy are of hsroo.t valuo in the sphore of codification of international

law, and can at any rato sorve as a convonient basis for further
devolopments in this sphoro.

7 This part of tho Roport will, in duo timo, b supplemonted with
‘tho information showing in what mennor and in which cases the Par
Eastern Tribunal implomonted those rules in the oourse of the procoew=
dings vm:t.oh a.m still in progross at the presont time,




Apart from data referring to the !I.‘okso
Trial, this paper contains oonsiderations
of a genoral nature on the subjoot under
reviow, as woll as roforencos to anteoo=
- donts whioch are rolevant to any trial
takon into acoount in this Roport and not:
only to tho Tokyo Trials Suoch conside
orations and roforencos aro suited for
amalgamation with drafts propered by other
rapportours,

Lo ummm(mmmmo). information
mmmﬁmmwwnortmmmormm
udthouorethqmmamformemwhliluﬂaﬂul
from th) lﬂwntdmdlnthQMIuhmOMeme.MQnm

LA 1)

ment s\ﬂ:ﬁmod o tho Par Eastorn Trthumh : .
Vu'tma upocta of tho rights of each of. ﬂn two oahm. havo
~ 'boon considarad ‘separatelys Thére remains one. more’ aspoct %o bo
: oxamined 4n the mutuad mlailpmlﬂ.pofthontm catogorios in cortair
Bpéd.ﬁc ouu. 31 43 _
'!ho mttomhip mromd to can bo dowri.‘bed ;n ond of confliot
for tho fonqv.l.ng roasony g
* Porsons who vtdahhmnghtubymtungmm-
or!mu ago:l.mt hmnm.ty may act, as exporiocnoce has ahundantly proved
it to bo no, 4An such ciroumstancos or nttuaﬁonn that thoir personal
guilt ol.' liability may bo questionods Ono instance is provided in
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is to relleve Fronoh nationals of responsibility when
trisd before foreign tribunalsess For it is, Ly necassary

tlon. a rule appliocable only to the State's own
nationals and cnly in respeod of its own muni law,
In feot, no country has more emphatically than
rojooted tho plea of suporior ordors whon put forward by
onomy soldiors and officers acousod of war crimosess Thare
is no intormational judicial authority on tho subject, bus
widtors on intemational law have almost universally rejectod
the dootrine of t‘ﬂm ordors as an absolute justification

for war orimos,"

In spite of the practicos amd opinions tending as oanﬂ.lﬂ.ugfln
plea of superior orders to a dofinito limit, thore nevertholess
remaing that tho above quotod passages show ab the seme time that
rulos on the subjoot are far from providing clear-cut answers on the
subjoots

Diffioultios of a similar naturc are involved regarding tho
offeot of positions of euthcrity in connootion with the dootrdne of
“aots of State" covering individual responsibility, end in respeck of
vto_hﬁouottho laws and customs of var ocommittod as roprisals.

It is at this juncture that tho rights of tho viotims and those
of the acoused can bo regarded as being in confliote JFor in all
such situations it is tho right of only ono of tw catogories that
can bo made good: oithor tho right of tho viotin by imposing & punish-
mniuponﬁoperpotmﬁor, or tho rlghtofttnaomwatunsa
ploa of oxoneration from unponsfﬂ.lﬂy.

2¢ The Far BastornCharter ocontains an o:pmaa provision on this

issuo as far as the position hald hty the acoused and his rolationship
with his suporiors aro concernods This provision (Art. 6) reads as

followss

" Noither tho official position, at any time, of the
nor tho faot that an acoused acted pursuant to

oxder of his governmont or of & suporior s s Of itsolf,
be donttofmmhmmrmnma naibility for

Mhmal detorminos that justioo so requircss "

(1) 0f. H. Lauterpaocht, TE P of Natgﬁ-mi the %nﬁ of War
_ Oxdpag, British Yoar o orna » PPe 0
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(o) None of thoso sources of internationsl law recognises a

right to the accused to bring about mitigation of punishmente Thare
is only the right to submit a plea to this effect, wheroas the tritunal
retains full disoretionary power to reject or admit the plea on the
mordts of eaoh individual ocaso,
Te Texts of international law are still silent on the question of
violations committed as reprisals, No trace is to be found on the
subjoot in the Far Eastorh Chartor, nor in the Nurcmberg OCharter and
Control Council Law No.1O.
This may bo duo to the faot that such cases can be considered
as being coverod by the two previous types of casese In any
roprisals an ordor has tc bo issued to the effect and this instantly
brings into tho pioture the individual who issuod the order and the
individual who carriod out the orderes Thus in all instances a
solution oould be found on the basis of tho rules r<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>