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Art. 4 of the Hague Convention provides : 
" Art. 4. Prisoners of war are in the power of the hostile Govern­

ment, but not of the individuals or corps who capture them. They 
mu t be humanely treated ... . " 

Art. 3 of the Geneva Convention states : 
" Art. 3. Prisoners of war are entitled to respect for their persons 

and honour. ... " (1) 

4. THE DEFE CE OF SUPERIOR ORDERS 

The plea of superior order was raised on behalf of both accused, but the 
Commi ion rejected it. 

It i worthy of note that hi own te timony showed that Bury had some 
lati tude in determining whether or not any specific flyer should be killed. 
He received no explicit order with respect to the victim, and there was 
nothing to show that the ha te and callousness with which the American 
flyer was dispatched was made neces ary by the circumstances. Hafner is 
not recorded as having made any protest against the order. When he 
reported to Bury that the job was done, Bury replied, " It is right so." 

It is not proposed to examine at length the law relating to superior orders 
in war crime cases.(2) It would be permissible, however, to relate to the 
fact of the case the opinion of an authority on International Law not so 
far quoted on the pre ent topic in the e Volumes. 

Gluck, seeking to reconcile the dilemma in which a subordinate is placed 
by an order manifestly unlawful, compliance with which may later subject 
him to trial for a war crime, and refusal to comply with which may im­
mediately ubject him to disciplinary action, perhaps death, suggests that 
the following rule be applfod : " An unlawful act of a soldier or officer i'n 
obedience to an order of hi government or his military superior is not justifi­
able if when he committed it he actually knew, or, considering the circum-
tances, he had reasonable grounds for knowing that the act ,>rdered is 

unlawful under (a) the law and cu toms of warfare, or (b) the principles of 
criminal law generally prevailing in civilized nations, or (c) the law of his 
own country. In applyi ng thi rule, whenever the three legal systems clash, 
the la t shall be subordinate." (3) It is clear that the conduct of the accused 
in the pre ent case was unlawful under the laws and customs of warfare 
and equally so under principle of criminal law prevailing in civilized 
nations, and it eems that Gltick's test was satisfied, involving as it does 
the objective fac tor of reasonableness " considering the circumstances." 

( 1) For Article 2 of the 1929 Convention and Article 23 (c) of the 1907 Convcnti~;, 
see pp. 57-8. . 

(- See the referen es set out on p. 58. 
(3) Gluck , War Criminals, Their Prosecution and Punishment, pp. 155-156. 

CASES Nos. 17 and 18 

Trials of ANTON SCHOSSER, 
and of JOSEF GOLDBRUNNER and 

ALFONS JACOB WILM 

UNITED STATES MILITARY COMMISSIONS AT DACHAU, 14-15TH AND 

17TH SEPTEMBER, 1945 

A. OUTLINE OF THE PROCEEDINGS 

The three accused were charged with a violation of_th~ Laws of War, in 
that they, " German civilians, did, at or near Moo mnmg, Germany, on 
or about 20th July, 1944, wilfully, deliberately and wro~gfully enco_urage, 
aid, abet, and participate in the killing of" a named Umted States airman, 
an unarmed prisoner of war. 

It was alleged that the airman had been~shot by Schos er and his body 
thrown into a canal by two and perhaps all three accused. Schos er was 
sentenced to death on l 5th September, 1945. This sentence wa confirmed 
and put into effect. 

The trial against the remaining two accused wa severed . and on 
17th September, 1945, they were tried and acqui~ted. Schosser admitted that 
he had lied at his trial, confessed to the killing and exonerated Goldbrunner 

and Wilm. 

B. NOTES ON THE CASE 

). THE LEGAL BASIS OF THE COMMISSIONS 

In both trials the appointment of the Commission ~n~ its ~roeeedings were 
governed by the directive regarding Military Commissions m the European 
Theatre of Operations of 25th August, 1945, to which reference has already 

been made.(1) . . . . 

• In the first trial, each member of the Military Cor.1m1s 10n d1 qu~I_1fied 
himself from the ensuing trial ofGoldbrunner and Wilm and another m1htary 
commission was appointed to try the rema~nin~ two_ accused. _Paragrap~ I, 
sub-paragraph (c) (Composition) of the directive simply provides that . 

" Military commissions shall be composed of not le s than three 
commissioned officers of the United States Army. Th,t;re hall also be 
appointed a trial judge advocate and defence counsel. 

Paragraph 2 (Rules of Procedure), however, states that : " • • • The 
provisions of Section VII, paragraphs 38-47, War Department FM 27-5, 
subject : " Military Government and Civil Affairs,' d~ted 22nd December, 
1943, are designed as a general guide in this field and will~ followed exce~~ 
as amended by this letter or other instructions of this headquar1;C~s. 
Sub-paragraph (a) (Military Commissions) of par~grapb ~ -(C~~positt0~) 
of War Department FM 27-5 contains the followmg provision· · · · n 

(1) Se~ p. 56. 
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Art. 4 of the Hague Convention provides : 
" Art. 4. Prisoners of war are in the power of the hostile Govern­

ment, but not of the individuals or corps who capture them. lbey 
must be humanely treated . . .. " 

Art. 3 of the Geneva Convention states : 
" Art. 3. Prisoners of war are entitled to respect for their persons 

and honour. ... " (1) 

4. THE DEFENCE OF SUPERIOR ORDERS 

The plea of superior order wa raised on behalf of both accused, but the 
Commis ion rejected it. 

It is worthy of note that hi own testimony showed that Bury had some 
latitude in determining whether or not any specific flyer should be killed. 
He received no explicit order with respect to the victim, and there was 
nothing to show that the ha te and callousness with which the American 
flyer was dispatched was made necessary by the circumstances. Hafner is 
not recorded as having made any protest against the order. When he 
reported to Bury that the job was done, Bury replied, " It is right so." 

It is not proposed to examine at length the law relating to superior orders 
in war crimes cases.(2) It would be permissible, however, to relate to the 
facts of the case the opinion of an authority on International Law not so 
far quoted on the pre ent topic in these Volumes. 

Gltick, seeking to reconcile the dilemma in which a subordinate is placed 
by an order manifestly unlawful , compliance with which may later subject 
him to trial for a war crime, and refusal to comply with which may im­
·mediately subject him to di ciplinary action, perhaps death, suggests that 
the following rule be appJjed : " An unlawful act of a soldier or officer in 
obedience to an order of his government or bis military superior is not justifi­
able if when he committed it he actually !mew, or, considering the circum­
stances, he had reasonable grounds for knowing that the act ordered is 
unlawful under (a) the laws and cu toms of warfare, or (b) the principles of 
criminal law generally prevailing in civilized nations, or (c) the law of his 
own country. In applying thi rule, whenever the three legal systems clash, 
the La t shall be subordinate." (3) It i clear that the conduct of the accused 
in the pre ent case was unlawful under the Laws and customs of warfare 
and equally so under principles of criminal law prevailing in civilized 
nations, and it seems that Gllick 's test was satisfied, involving as it does 
the objective factor of reasonableness " considering the circumstances." 

( 1) For Article 2 of the 1929 Convention and Article 23 (c) of the 1907 Convention, 
see pp. 57-8. 

(~ See the references set out on p. 58. 
(3) Gluck, War Criminals, Their Prosecu1ion and P1111ishmcnt, pp. 155-156. 

CASES Nos. 17 and l 8 

Trials of ANTON SCHOSSER, 
and of JOSEF GOLDBRUNNER and 

ALFONS JACOB WILM 

UNITED STATES MILITARY COMMISSIONS AT DACHAU, 14-15TH AND 

17TH SEPTEMBER, 1945 

A. OUTLINE OF THE PROCEEDINGS 

The three accused were charged with a violation of_th~ Laws of War, in 
that they, " German civilians, did, at or near Moosmnmg, Germany, on 
or about 20th July, 1944, wilfully, deliberately and wro~gfully enco_urage, 
aid, abet, and participate in the killing of" a named United States airman, 
an unarmed prisoner of war. 

It was alleged that the airman had been~shot by Schosser and his body 
thrown into a canal by two and perhaps all thre~ accused. Schosser was 
sentenced to death on 15th September, 1945. This sentence was confirmed 

and put into effect. 
The trial against the remaining two ac~u ed wa severed . and on 

17th September, 1945, they were tried and acqu1~ted. Schosser admitted that 
he had lied at his trial, confessed to the killing and exonerated GoLdbrunner 

and Wilm. 

B. NOTES ON THE CASE 

l. THE LEGAL BASIS OF THE COMMISSIONS _ 

In both trials the appointment of the Commission ~n~ its ~rocecdmgs were 
governed by the directive regarding Military Comm1ss1ons m the European 
Theatre of Operations of 25th August, 1945, to which reference has already 

been made.(1) . . . . 

' In the first trial , each member of the Military Commi ion disqu~l_ified 
himself from the ensuing trial ofGoldbrunner and Wilm and another mih~7 
commission was appointed to try the rema!nin~ two_ accused. _Paragrap_ • 
sub-paragraph (c) (Composition) of the d1Tect1ve simply provides that · 

" Military commissions shall be composed of not less than thrbee 
. . f h U ·1 d St tes Army There shall al o e comm1ss1oned officers o t e m e a · .~ 

appointed a trial judge advocate and defence counsel. 
h tat that · ' The Paragraph 2 (Rules of Procedure), owever, s es . FM. 27-5 

provisions of Section VII, paragraphs 38-47, War Dep~;r~t D ber° 
subject : " Military Government and Civil Affairs," d~te n ecem • 
1943, are designed as a general guide in _this fiel~ and wtll l_>e followed e:~:~~ 
as amended by this letter or other instructions of this headquart_ . · 
Sub-paragraph (a) (Military Commissions) of par~graph ~ - (C~~!'°Sitio~~ 
of War Department FM 27-5 contains the followmg provision· · · · 

(1) s~e p. 56. 
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general, the rules for army or navy general courts martial will serve as a 
guide in determining the compo itions of military commissions, including 
the de ignation of law member , trial judge advocates, and necessary 
a i tant .. . . " 

The appointment of a new ommj ion for the second trial would seem, 
therefore, to be an application to a war crime trial of the provisions of 
paragraph 70 (b) of the Manual for Courts Martial, U.S. Army: '' ..• 
Where, as a result of action on a motion to sever, trial of one or more accused 
i deferred the facts wi ll be reported at once to the appointing authority 
by the trial judge advocate in order that such authority may take appropriate 
action with a view to the trial of uch accused by another court, or other 
di po ition of the charges a to such accused." 

2. THE SEVERANCE OF TRIALS 

Upon a motion by Coun el fo r all accused, the Commission granted a 
everance of trial as to accu ed Alf on Jacob Wilm and Josef Goldbrunner. 

While the exact nature of the defence expected to be interposed by Gold­
brunner and Wilm was only hinted at in the statements of Defence Counsel 
and in their affidavit te timony, it app ared that they would attempt to blame 
Schosser for the murder, and that their defence would therefore be almost 
diametrically opposed to hi . The same Defence Counsel could not, 
therefore, adequately represent both Schosser and the two other accused 
in the ame trial. As a re ult of the severance it became correct for 
Goldbrunner and Wilm to appea r in the witness box among the witnesses 
for the Prosecution again t Sch s er.(1) 

('). ~ee Volume 11, pp. ft:7, fo~ an application for separate trials in the Belsen Trial, 
and 1b1d., pp. 134-5, regarding evidence by one accused against another. • 

CASE No. 19 

Trial of ERICH KILLINGER and four others 

BRITISH MILITARY COURT, WUPPERTAL, 26TH OVEMBER-3RD DECEMBER, 

1945 

A. OUTLINE OF THE PROCEEDINGS 

Erich Killinger, Heinz Junge, Otto Boehringer, Heinrich Eberhardt and 
Gustav Bauer-Schlightergroll, former officers of the Luftwaffe, were charged 
with " committing a war crime in that they at or near Oberur el, Germany, 
between 1st November, 1941 and 15th April, 1945, when members of the 
staff of the Luftwaffe Interrogation Centre known as Du lag Luft, in violation 
of the Jaws and usages of war were together concerned a parties to the ill­
treatment of British Pri oners of War. " All pleaded not gujlty. 

The Prosecution claimed that the accused belonged to the German Air 
Force Interrogation Centre at Oberursel, near Frankfurt. Thi Centre was 
known to the German Air Force authorities as Auswertestelle West, but, 
more widely as Dulag Luft. The function of Dulag Luft wa , shortly, 
to obtain information of an operational and vital nature from the captured 
crews of Allied machines. The alJegation was that excessive heating of the 
prisoners cells took place at Dulag Luft between the dates la id i~ the cha~ge 
for the deliberate purpose of obtaining from prisoners of war mformat_100 
of a kind which under the Geneva Convention they were not bound to give, 
and that the accused were concerned in that ill-treatment. The Prosecution 
also alleged a " lack of and refusal of required medical at~ention " and 
" in some cases, blows." At first the Prosecutor also claimed that the 
methods used included prolonged solitary confinement and threats of 
delivery of the prisoner of war to the Gestapo and of shootin_g by the Ge­
stapo, "on the basis that the prisoner of war might, beca~se he_d1d not answer 
sufficiently fully, be a saboteur." After a consultation with one o_f the 
Defence Officers, however, the Prosecutor withdrew the last two allegations. 

Killinger, Junge and Eberhardt were found gui)ty and sentence?. to 
imprisonment for five, five and three years respectively. The rema!nmg 
two accused were found not guilty. The sentences were confirmed by higher 
military authority. 

B. NOTES ON THE CASE 

1. THE LEGAL BASIS OF THE CHARGE 

The Prosecutor rested his case on the Geneva Prisoner of War Convention 
of 1929, and in particular Arts. 2 and 5. Art. 5 reads as follow : 

" Art. 5. Every prisoner of war is required to decl~re, i~ he is 
interrogated on the subject, his true names and rank, or h1 re~111;1ental 
number. If he infringes this rule, he exposes himself to a restnct1on of 
the privileges accorded to prisoners of bis category. 

" No pressure shall be exerted on prisoners to obtain infor?'ation 
regarding the situation of their armed forces or their country. Prisoners 
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who refuse to reply may not be threatened, insulted, or exposed to 
unpleasantness or disadvantage of any kind whatsoever. 

" If, by reason of hi physical or mental condition, a prisoner is 
incapable of stating hi identity, he shall be handed over to the Medical 

Service." (1) 

Pointing out that the pri oner who passed through Dulag Luft appeared 
to have had no exerci e while there, Counsel quoted Art. 13 of the Con-

vention: 
" ... They shall have facilitie for engaging in physical exercises 

and obtaining the benefit of being out of doors." 
During his closing addre , one of the Defence Counsel made three 

submissions regarding the cope of the Convention. The first was that 
under the Geneva Convention interrogation was not unlawful. The second 
was that to obtain information by a trick was not unlawful, under the same 
Conventi?n: The third point wa that to interrogate a wounded prisoner 
was not 10 itself unlawfu l unle it could be proved that that interrogation 
amounted to what could be de cribed as physical or mental ill-treatment. 
The Court expressed it agreement with these three principles. 

1t will be notice~ that the c~arge alleged that the accused" were together 
concerned as parties to the Ill-treatment of British Prisoners of War." 
In connection with thi part of the charge the Prosecutor quoted Paragraph 
8 (ii) of the Royal Warrant :(2) 

' Where there i evidence that a war crime has been the result of 
c<;>ncerted action upon the part of a unit or group of men, then evidence 
given u~on any charge relating to that crime against any member of 
such u~1t_ ?r group may be received as prima facie evidence of the 
re pon 1b1lity of each member of that unit or group for that crime. 
Jn any such case ~ll ~r . any ~embers of any such unit or group may 
be char~ed and tned JOJOtly m respect of any such war crime and no 
appltcatwn by any of them to be tried separately shall be allowed by 
the Court. " 

During the hearing of the closing addresses for the Defence, the Legal 
Member of the Court a ked the Pro ecutor what his attitude would be if 
the co~mandant of ~ pri oner-of-war camp, although completely ignorant 
of the ~II usage of prisoner of war, was negligent in bis supervision of bis 
~ubordmates. Would the Pro ecutor say that that made him a party to the 
111-treatmen~, or would he say th~t in order to make a person a party be 
must be guilty of more than negligence, and must at least come within the 
cate~ory o_f ~n aider and abettor a that phrase is commonly known to 
Enghsb cnmmal law?_ The Prosec~tor submitted that a man might be 
concer~;d as a party either through mtention, where " malice-a designed 
plan-. was _pr~sent, or through neglect so acute that the established standards 
ofEnghsh cnmmal law woul~ apply. The standard of negligence would have 
to be of such a degree that . 1t was . considered criminal, gross, flagrant, " or 
those other s!rong term with which our English law books are familiar." 
He agreed with the Legal Member when the latter claimed that the only 

( 1) For Article 2 seep. 57. 
(') See Annex I, British Law Concerning Trials of War Criminals by Military Cowts on. 

pp. 105-110 of Volume I of this series. ' 
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standard of neglect in accordance with English criminal law which would 
make a man guilty of a crime of a major nature wa the neglect necessary 
to prove manslaughter, in other words, a recklessness and a complete dis­
regard of the situation. Later during the hearing of the clo ing of the ca e 
for the Defence, the Legal Member announced that the Court had come 
to a decision on the interpretation of the phrase " were concerned together 
as parties to the ill-treatment of British prisoners of war. " The Court had 
agreed that no amount of mere negligence, however gros , could bring a 
person within the category of a party as defined in the particulars of the 
charge ; that the word " parties " must of necessity mean that the person 
concerned must have bad some knowledge of what was going on and mu t 
have deliberately refrained from stopping such practice ; and that the per on, 
in order to be a party, must come within the category of a principal in the 
second degree or aider and abettor in the ill-treatment alleged. "The words 
" aider and abettor " and " principal in the second degree " would have 
the same meanings as in the ordinary criminal law of England. One of the 
Defence Counsel claimed that there had been no suggestions by the Pre e­
cution, and no evidence, that there was a plan, a method of treatment, and 
that it was the usual habit or custom of Dulag Luft, as a unit, to perpetrate 
this treatment. The Prosecutor, in his closing addre s, argued that eacb. 
accused was concerned, in his respective capacity on the staff of Dulag 
Luft, as a party to the ill-treatment of prisoners of war, and concerned with 
sufficient proximity to make him criminally responsible on the ordinary 
standards of criminal responsibility in English law, either by being an 
accessory before the fact , or a principal in the second degree, or a principal 
in the first degree, or an acce ·sory after the fact. The only difference between 
the" ordinary tests of responsibility " set out in Englj h Criminal Law and 
the law to be applied in the present trial lay in Regulation 8 (ii) which 
Counsel regarded as a " matter of evidence." It was submitted by the 
Prosecution that, on the balance of the evidence, Regulation 8 (ii) was in 
point and that the evidence regarding one accused might be treated as 

evidence against another. 
The Yamashita Trial,(') conducted by a United States Military 

Commission, contains, inter alia, ome interesting material on the liability of a 
Commander for War Crimes committed by hi ubordinates. On th~ 
question of liability for mere inaction, reference should be made to the 
Essen Lynching Case.(2) There a German guard wa entenced to impri on­
ment for five years for failing to intervene while Allied pri oners of war, 
under his care, were lynched. The que tion of joint re pon ibility recei ved 
some attention in that case, but much more in the Be/sen Tria/.(3

) There 
it was generally agreed that before Regulation 8 (ii) could operate again. t 
an accused, it must have been proved that he knowingly took part in a c m­
mon plan to commit a war crime. An analogy was drawn bet een the 
words " concerted action," contained in the Regulation and the legal 
concept of conspiracy. In the Dulag Luft Case, while the Pro ecution 
argued that Regulation 8 (ii) was relevant, the Court in it ruling wa careful 
to explain the charge wholly in terms of the law relating to partie to a crime 
(mentioning specifically principals in the second degree that i to a , aider 

( 1) To be reported in Volume IV of the present series. 
( 1) Volume I of the present series, pp. 88-92. 
( 3) Volume II, pp. 138-41. 
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and abettors) without referring to Regulation 8 (ii). It therefore remains 
po ible to as ume that a prior conspiracy to commit a war crime must be 
proved before Regulation 8 (ii) can become effective, and that it is not 
enough to show that certain accused acted as aiders and abettors. 

2. DE Ml lMlS NON CURAT LEX 

After referring to an exaggerated newspaper account of the offences 
alleged in the trial one of the Defence Counsel made the following comment : 

" The mere use of the word ' war criminal ' conjures up that sort 
of idea in people"s mind , and I am sure that the Court will agree with 
me when I say that thi Court was not convened to punish minor ir­
regularitje or infringements of international conventions such as have 
occurred in every country during six and a half years of the most 
di a trous war that history has ever known." 

3. THE SCOPE OF REGULATION 8 (i) OF THE ROYAL WARRANT 

Regulation 8 (i) of the Royal Warrant begins with the following words : 
" At any hearing before a Military Court convened under these 

ReguJations the Court may take into consideration any oral statement 
or any document appea ring on the face of it to be authentic, provided 
the statement or document appears to the Court to be of assistance 
in proving or disproving the charge, notwithstanding that such state­
ment or document would not be admissible as evidence in proceedings 
before a Field General Court Martial, and without prejudice to the 
generality of the foregoing in pa rticular : 

ix rules are then set out in clauses (a) to (/) as examples of trus general 
tatement, and Regulation 8 (i) ends with the words : 

' It shall be the duty of the Court to judge of the weight to be attached 
to any evidence given in pursuance of this Regulation which would 
not otherwise be ad mis ible." 

After presenting the oral evidence against the accused, the Prosecutor 
expressed his intention to put in certain affidavits, relying on clause (a) of 
Regulation 8 (i), wruch reads a follows : . 

" (a) If any witness i dead or is unable to attend or to give evidence 
or is, in the opinion of the Court, unable so to attend without undue 
delay, the Court may receive secondary evidence of statements made 
by or attributable to such witness." 

The Prosecutor reminded the Court that he was Limiting his allegations 
to those concerning over-heating, refusal or delay of medical attention and, 
in some cases, blows. Some of the details in the affidavits (concerning 
olitary confinement, threats and low diet) fell outside the scope of these 

allegations but it was not always easy to dissect the documents and read 
only what was relevant.(1) 

(1) Jn the ~~~n Trial (s~e V<:>lume II of t_his series. pp. 131-3), there were disputes as 
to the adm1ss1b1hl>: ~f certam ev1denCC? conta ined in affidavits. Jt was pointed out by the 
Prosecutor that M1htary Court were Judges both of law and fact a nd that it was evitable 
therefore that, in cases of disputes as to admissibility the Court must in their former 
capacity, read an affidavi t or have it read to them to d~ide whether to admit it and then 
if it is I~ be ad!llilled. weigh its value. acting in their latter capacity. He cbimed that 
Rcg1;1 lat1~n 8 (1) ~ad been framed deliberately to avoid time-wast ing disputes as to 
ad_m1ss1b1hty of e~1den_ce. a nd to allow the Court simply to decide, after hearing aJI the 
evidence, wha t wt;ight It would p\acc on it. In the Dulag Luft Case, the interpretation 
of the Prosecutor m the Belsen Trial seems to have been tacit ly approved and followed. 
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Among the documentary evidence for the d~fence ap~ed part of a 
B.B.C. War Report wruch had been referred to m an affidavit. Both were 
authenticated by a Commissioner for Oaths. 

Clauses (b) and (e) of Regulation 8 (i) were invoked by the Prosecutor 
in tendering as evidence a dated " form of affidavit ." completed by ~. named 
Lieutenant in the United States forces who descnbed himself as C. E., 
Post Engineer," and a dated minute from the United States Deputy Theatre 
Judge Advocate in London. These clauses run as follows : 

" (b) Any document purporting to have been signed or issu~d 
officially by any member of any Allied or enemy force or by any offic~al 
or agency of any Allied, neutral or ene!11y gover~ment, shall be ~~m1s­
sible as evidence without proof of the issue or signature thereof. 

" (e) The Court may receive as evidence of the facts_ th~rein sta~ed 
any diary, letter or other document appearing to contam mformatton 
relating to the charge." 

4 . THE RELATIVE VALUE OF AFFIDAVIT EVIDENCE 

Before the tendering of the affidavit evidence for the Prosocution, the 
Defenc.e applied for one deponent. to be p_r?duced in ~rson. _The Defence 
had been given to understand that the Br~tlsh Officer m ~uest1on would be 
available for questioning. The Court decided, after hearmg ~rgument, t~at 
the deponent could not be produced " without undue delay" (m th~ w<:>rdmg 
of Regulation 8 (i) (a)), and the President of ~he C~urt added the s1gmficant 
statement that " we realise that this affidavit busmess does not carry t~e 
weight of the man himself here, as evidenc~, and when it is r~ad we will 
hear what objections you have got to anythmg that the _affidavit says, and 
we will give that as a Court, due weight. " The President's words may 
fairly be taken as' a reference to the fact that if e~idence is give~ by means 
of an affidavit the person providing the evidence 1s not present m Court to 
be examined, cross-examined and re-examined. 

5. STATEMENTS MAY BE PUT IN WITHOUT PROOF OF VOLUNTARY NATURE 

During the discussion of the same application the Legal Member asked 
Counsel for the Defence whether, if an affidavit had been ta ken by _d~ress 
(supposing that allegation were made), it would neverthele~s ~ a~m1ss1hle. 
Counsel agreed that the Defence would be barred from obJechng m law to 
its admission on the ground that the statement was not a v?luntary one. 
The Legal Member then advised the Court that ':"~en and ~f any of the 
accused were to give evidence in explanation of the g1vmg of their statement~, 
it was relevant and very important that they should tell the Court what their 
version of the taking of those statements was, and the Court would then 
decide as to bow it affected the veracity of those statements. (It was _later 
revealed that the objection of the Defence was that the statement was pieced 
together as a result of a series of interrogations which lasted over several 
days, and that the substance of the statement was obtained by question and 
answer.) 

In the trial of Eberhard Schongrath and six others(1) the Legal Member 
advised the Court that it was empowered to receive a written statement, 

(') To he reported in full in a later Volume in the present series. 
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even though no caution had been administered, provided the Court was 
ati fied that the tatement wa made voluntarily. In the Belsen Trial the 

accu ed Aurdzieg pleaded that a confe sion by him which was placed before 
the Court wa not made voluntarily. The Prosecutor, however, countered 
thi argument by pointing out that below the accused 's signature appeared 
an acco unt and de cription by Aurdzieg of the persons who were working 
with him.(1) Speaking of the affidavits of Irma Grese, the Prosecutor 
submitted that the provi ion regarding the cautioning of accused had no 
application in Military Court . It was not necessary for the Prosecution 
to atisfy the Court that Gre e' were voluntary statements. The Royal 
Warrant was drawn up with the deliberate intention of avoiding legal argu­
ment a to whether evidence wa admissible or not. They were drawn 
widely to admit any evidence whatsoever and to leave the Court to attach 
what weight they thought fit to it when they had heard it. By " authentic " 
was signified " genuine. " The Judge Advocate said that the affidavits 
were not, in his view, analogou in any way to the statements or documents 
which came under Rule of Procedure 4 in the case of a Field General Court 
Martial.(2) 

The result seems to be that the Defence cannot prevent a statement from 
being ~ut in as evidence by denying it voluntary nature, but is free to attack 
the we1_ght to be placed on it. Jn practice, therefore, the Court will always 
~sce~m ~hether or not a tatement is made voluntarily in order to assess 
its evidential value. Thi conclu ion seems to be supported also by a ruling 
of the Court in the trial of Han Renoth and Three Others.(3) 

6. SIG IFICA CE OF AFFIDAVIT EVIDE CE IN RELATION TO RULF.S OF PROCEDURE 

40(C) A D 41 (A) 

The ~ritish Royal Warrant provides in Regulation 3 that, except in so far 
as therem otherwise provided , the Rules of Procedure applicable in a Field 
General Court_ ~artial of the Briti h Army shall be applied so far as applic­
able to the Military Courts for the trial of war criminals. These· rules are 
contained in the British Army Act and the Rules of Procedure made under 
t~e Act by an Order in Council, the latter being a piece of delegated legisla­
tion enacted by the Executive in 1926 (S.R. & 0 . 989/1926). 

Coun el for Eberhardt indicated that the only evidence which the accused 
intended to call , apart from going into the witness box himself was evidence 
by affidavit. Whereupon the Legal Member advised the Court that evide~ce 
given by affidavit was" evidence apart from the accused himself." It would 
t~erefore cause ~ounsel to lo e the last word in the case from the point of 
view of addres mg the Court. It was also evidence which entitled him if 
he wished to open his ca e before he called his evidence. ' 

In delivering this advice, the Legal Member was making tacit reference 
to Rules of Procedure 40 (C) and 41 (A) which run as follows: 

. " (C) If the accu ed late that he wishes to give evidence as a witness 
himself but does not intend to call any other witness to the facts of the 
case, the proc~dure, w~~ther or not he is rep!esented by counsel or by 
an officer ubJect to m1hta ry law, will be as follows: 

(') Su Volume If, pp. 68 and 116. 
(Z) See Volume II , pp. 135-6. 
( 3) To be reported in a later volume in the present series. 
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(i) The accused will give evidence immediately after the close of the 
evidence for the prosecution. 

(ii) The accused may, if he wishes, call witnesses as to his character. 
(iii) The prosecutor may then make a final address for the purpose of 

summing up the evidence for the prosecution and commenting on 
the evidence of the accused. 

(iv) The accused or counsel or the defending officer (as the case may be) 
may then make a closing address in his defence." 

"41 (A). If the accused states that he wishes to give evidence himself 
and to call witnesses to the facts of the case, the procedure whether or 
not he is represented by counsel or by an officer subject to military 
law, will be as follows : 
(i) The accused or, if he is represented by counsel or by a defending 

officer, then such counsel or defending officer may make an opening 
address for the defence. 

(ii) The accused will give evidence as a witnes , and call his other 
witnesses, including, if he so desires, witnesses as to character. 

(iii) Afier the evidence of all the witnesses has been taken, the accused 
or counsel or the defending officer (as the ca e may be) may make 
a closing address. 

(iv) The prosecutor may reply." 

These provisions, intended primarily for District Courts Martial, are made 
applicable, " so far as practicable" to Field General Courts Martial (and 
so to Military Courts) by Rule 116, which states: · 

" 116. Where during the course of a trial any doubt arises as, to the 
procedure to be followed in connection with the calling or recalling or 
questioning of witnesses, or the order in which such witnesses are to be 
examined and addresses are to be made by the pro ecutor or by or on 
behalf of the accused, the provisions of the foregoing rules relating 
thereto shall, so far as practicable, apply as if the field g,,.neral court­
martial were a district court martial." 

7. POS.SIBILITY OF A SECOND RE-EXAMINATION OF WITNESSES 

During the hearing of the evidence for the accused, the Defence stated 
that, while they fully understood that, in accordance with Rule of Procedure 
85 (A), the Court or any Member might address a question to a witness, the 
questions put to the witnesses for the defence by the Court had been, in 
their submission, in the nature of a lengthy cross-P,;amination. In view of 
this the Defending Officers asked that they might be granted a right of 
re-examination at the conclusion of such questioning. The Legal Member 
advised the Court that there was not right by either Rule of Procedure or 
by the Royal Warrant for Defending Officers to re-examine their witnesses 
after the Court or any Member of the Court has asked any questions . 
There was an inherent right in any Member of a Court to ask any que tions 
he thought fit. It was, however, always at the discretion of a Court to give 
the Defending Officer an opportunity of asking questions about any new 
matter which bad not already been brought up either by the Prosecution 
or the Defence and which had been introduced ac; a result of the questions 
of any Member of the Court. The President of the Court ruled that, should 
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any Member of the Court submit a witness to a thorough re-examination, 
the Defence would be given a chance to re-examine. 

Rule of Procedure 85 (A), to which reference was made provides that : 
·• 85 (A). The president, the judge-advocate (if any) and, with per­

mission of the court, any member of the court may address a question 
to a witness while such witness is giving his original evidence and before 
he withdraws." 

This provision also falls within the scope of Rule 116, quoted above. 

8. RIGHT OF COUNSEL TO CALL HIMSELF AS WITNESS 

Before calling evidence on behalf of Bauer, his Counsel applied for per­
mission to appear himself in the witness box, if necessary, to give evidence 
on the way in which he came into possession of certain documents which 
he wished to enter. The Legal Member suggested that the Counsel should 
call his other evidence first and that if there was then any matter which 
was not plain from that evidence, Counsel would have a perfect right to 
call himself as a witness and to give evidence on oath concerning the circum­
stances in which certain matter came into his knowledge, if such a matter 
was relevant to the defence. Counsel subsequently went into the box to 
describe how he had collected certain documents from the accused's wife 
at his home. 

9. WITNESS ALLOWED WRITTE MEMORY AIDS 

A witness for the Prosecution was allowed by the Court, in describing a 
building, to refer to notes made during his visit to the building.(1) 

On the other hand in the Belsen Trial, the defence witness Gertrud 
Neumann wa found to have in her possession, while in the witness box, 
a typewritten copy of a statement which she had previously made to Counsel 
defending one of the accused. The Prosecutor protested that : " What we 
want to hear is the witness's recollection and not something from a type­
written statement. " The Court ruled that witnesses should give their 
spontaneous recollection and should not refresh their memories from any 
document. Similarly, in the trial of Major Karl Bauer and six others,(1) 

Counsel for Bauer applied to the Court for permission for that accused, in 
giving evidence to " use certain notes of evidence and statements which he 
wishes to make. " Ratir had assurec Counsel that he had made the notes 
during the course of the trial. The Judge Advocate, however, said that it 
was " unusual for a witness to have notes in the witness box," and advised 
the Court that " he should not be provided with notes unless some specific 
point arises." 

10. THE QUESTION OF TRANSLATIONS OF EVIDENCE 

Presumably since they were ex-members of an interrogation centre the 
accused all had a knowledge of English. The Court, after receiving a 

(') This is an illustration of the rule described on pp. 89-90 of the British MQIIJIO/ of 
Military Law which states : " A witness may not read his evidence or refer to notes of 
evidence gi_~n by him, but he may while under examination refresh his memory by referring 
to an_y wntmg made by himself at the time of the transaction conceming which he is 
questioned, or so soon afterwards that the court consider it likely that the transaction was 
i!I that time fresh in his memory .. . . " · 

( 1) To be reported in full in Volume IV of the present series. 
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reassurance on the point from the Defence, permitted the non-translation 
of the oral evidence from English into German, while at the same time 
stating that a translation would be provided should any accused ask for it.(1) 

( 1) For further discussion on the question of translations of evidence, see Volume I 
of this series, pp. 65-66, and Volume U, p. 145. 



CASE No. 20 

Trial of YAMAMOTO CHUSABURO 

BRITI H MILITARY CO RT KUALA LUM PUR, 30-fH JANUARY-IST FEBRUARY, 

1946 

A. O UTLI E OF THE PROCEEDINGS 

The accu ed, a sergeant in tbe Imperial Japanese Army, was charged of 
having committed a war crime " in that he at or about 2300 hours on 
12th September, I 945, at Kua la Lumpur contrary to the laws and usages of 
war killed one O:nar a civilian re ident of Kuala Lumpur." The accused 
admitted ki lling a Malaya ci ilian, Omar, who, he claimed, had stolen rice 
from lhe army tore , but pleaded, inter afia, that he acted in self-defence 
and under the influence of alcohol. The Court found him guilty and sen­
tenced him to death by hanging, but with a recommendation for mercy. 
The sentence wa , however, confi rmed and put into effect. 

B. N OTES ON THE CASE 

I . THE ATURE OF THE CRIM E ALLEGED 

In his opening addres , the Prosecutor said that actio)l which resulted in 
death and which wa not ju tified or accidental was, in English law, murder 
or manslaughter according to the circumstances. He submitted that 
whatever degree the killing might happen to be in this case, in reaching a 
dcci ion as to whether the accu ed was guilty or not guilty, the court need 
not concern itself with the question of malice, the ingredient necessary to 
constitute murder. If the court thought Yamamoto had committed an 
unlawful act and that that act had resulted in death then the court might 
find him guilty on the charge. Nevertheless it might well be that the court 
wo uld find evidence of malice sufficient to make the offence murder, and no 
doubt all uch indica tions in the evidence would be taken into account if 
and when the court considered any question of punishment. 

Thi submission that, on a charge of killing, it need not be proved that an 
a lleged war criminal had committed murder as defined by English law is 
remini cent of the advice rendered by the Legal Member in the Essen Lynching 
Case, to the effect that a charge of killing in a war crime trial was not one of 
murder, that is to say of a" killing of a person under the King's peace." (1) 

The Prosecutor went on to state that the alleged offence took place at a 
time when, although open ho tilities had ceased, the Japanese were still 
armed and in control of certain areas " pending the consummation by 
surrender of their capitulation." War did not end with the mere cessation 
of hostilities, and any violation of the Laws and Usages of War committed 
during the process of surrender and disarming was as much a war crime as 
one committed at the height of battle ; all the more so if the act was a breach 
of the terms of the convention for capitulation. 

(') See Volume I of this series, p. 91. 
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It was stated in evidence that the body of Omar was exhumed on the 
13th September, 1945, only one day after the killing, " on the orders of a 
British officer." It will be remembered that. in the Scu11/ed U-boars Case,(1) 
an accused was sentenced to a term of imprisonment for an offence committed 
even after the conclusion of an Instrument of Surrender, indeed for an act 
in breach thereof. 

2. THE DEFENCES OF DRU KENNESS, SELF DEFENCE, SUPERIOR ORDERS, 

PROVOCATION AND ALLEGED LOSS OF CIVILIAN STATUS BY nrn VICTIM 

The accused confessed to the killing of Omar, but pleaded that a number 
of circumstances should be considered as constituting defences. The 
evidence of the accused which is referred to in the following two paragraphs 
will be seen in effect to constitute the pleading of the five defences of drunken­
ness, self-defence, superior orde,s, provocation and loss of civilian status 
by the victim. 

In pre-trial statements, he admitted that he had no instructions to kill or 
injure anyone stealing property. His proper duty would have been to take 
the offenders to his superior officers. He stated, however, that, finding 
himself attacked by eight or nine Chinese and Indians, he was compelled to 
retaliate in self-defence. He continued : " I borrowed the sentry 's bayonet 
because I thought I was going to be killed. If I had not seized the bayonet 
I would have been helpless against the crowd. I wish to admit that I was 
under the influence of alcohol when I killed this man. l had trict orders 
from Colonel Imamura to guard the rice in the storehouse, which was due 
to be turned over to the British forces on their arrival in Kuala Lumpur." 

In a plea in mitigation of sentence, entered during the trial,(2) the accused 
claimed that prior to the day of the incident in question several ca e of looting 
by civilians of military stores were reported. He was pa rticularly forewarned 
by his officer, Major Oba, to be extra vigilant against civilian looters. After 
the news of the Japanese surrender on 14th August, 1945, the looters became 
more daring and desperate. They raided with impunity places under 
Japanese control. On 12th September, 1945, at about 11 p.m., he heard a 
sentry raise an alarm. It was pitch dark then and the accused " rushed out 
almost half awake." He detected a group of Chine e and Indians wheeling 

.,away hand-carts loaded with sacks. He chased them and managed to 
arrest Omar, the deceased. At this time a collection of men had gathered 
around. A few of them started tugging at the accused in an endeavour to 
free Omar. A few others were hostile in their behaviour. Guided by a sudden 
impulse and obsessed by the thought of grave danger to life and property 
he momentarily lost control over himself and in a rage killed Omar with a 
bayonet. Pitch darkness around him aggravated his fears. He had an 
honest belief in the existence of grave danger to his own life though it might 
now seem that he had exceeded his powers by resorting to killing. The accused 
also pleaded that, having looted military stores Omar had forfeited his right 
of protection as a citizen under the Laws and Usages of War. 

In his closing address, the Prosecutor replied to all of the arguments put 
forward by the accused with the exception of that concerning superior orders. 

(1) See Volume I, pp. 55-70. 
(") In fact contained in a document put in as evidence for the defence and agreed to by 

the accused. Since he had not then been found guilty, the use of the term " plea in mitiga­
tion of sentence " to describe this statement was, strictly speaking. incorrect. 
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It will have been noted that the accused did not claim that he had orders 
to kilJ persons a ttempting to raid the stores. 

The Pro ecutor a id tha t he could find no foundation in law for the 
sugge t ion that Omar had lo t hi s status as a civilian because he looted. 
His comment was tha t : " Jf in fact Omar did loot then no doubt Omar 
conmitted a war crime fo r which he could be tried and legally punished 
if the cha rge were proved. A the accused said in his first statement, ' My 
proper duty would have been to take the offenders to my superior officers.' " 

On the defenr.e of drun kennes , the Prosecutor said that drunkenness in 
itself was not n exc u e fo r crime, but where intention was of the essence 
of the offence, drun kenne might justify a court in awarding a lesser 
pun ishment than the o ffence wo uld otherwise have deserved or it might 
reduce the offence to one of a Jess serious character. In such a case the 
man mu t be in such a ta te of drunkenness as to make him incapable of 
formulating any intention to commi t the offence, and such a state would 
clea rly affect the degree of ki ll ing of which the Court would find the accused 
guil ty. 

The Prosecutor subm itted that to affect intention provocation must be 
great. It must be such a might reasona bly be expected to put an ordinary 
person not of an exceptio na lly passionate disposition into such a passion 
tha t he would lose hi power of elf-control, and that state must be sufficient 
to reduce a murder to man la ughter (1) . It must be clearly established in all 
case where provocation wa put forwa rd as an excuse that at the time 
when the cri me wa committed the offender was actually so completely 
under the influence of passion a rising from the-provocation that he was at 
that moment deprived of the power of self-control. It would be necessary 
to con ider ca refully a ll the circumstances showing the state of mind of the 
accu ed including the manner of the killing, the weapon used and the time 
between the provocation and the killing. 

The Pro ecu or further pointed out tha t there was evidence that the act 
was not committed in defence of property or person, while Omar was in the 
proce of looting ; it was committed after Omar bad been taken from his 
house into custody. · 

The rea oning by which a Briti h Milita ry Court arrives at its verdict and 
sentence cannot be discovered ince its discussions are arrived at in private• 
itting and only the fina l deci ions announced. The arguments of Counsel 

are of intere t, however, in so far as they throw light on considerations which 
the Court may ha ve had in mind during their deliberations. In strict law, 
even the umming up of a Judge Advocate, when one is appointed (as was 
not the case in the present trial), is not a final indication even of the law on 
which the Court acted . Two relevant provisions setting out some of the 
powers and duties of the Judge Advocate are made by Rule of Procedure 
103 (e) and (/), which run a follows : 

" (e) At the conclusion of the case he will, unless both he and the 
court consider it unnece a ry, sum up the evidence and ad1•ise (2) the 
court upon the law relating to the case before the court proceed· to 
deliberate upon their finding ; 

( 1) As to the attempted division of killing as a war crime into murder and manslaughter, 
see p. 76. 

(") Ita lics inserted. 
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" ([) Upon any point of law or procedur~ which a_rises _ u_pon the 
trial which he attends, the court should be guided by his op1010n, and 
not disregard it, except for very weighty reasons. The court are responsible 
for the legality of their decisions,(1) but they must consider the grave 
consequences which may result from their disregard of the advice of 
the judge-advocate on any legal point. The court, in following the 
opinion of the judge-advocate on a legal point, may record that they 
have decided in consequence of that opinion." 

From these clauses it follows that, strictly speaking, the Court is the 
final judge of the law as well as of the facts of a case, and that a Judge 
Advocate 's summing up does not necessarily set out the law on which the 
Court acted, although in practice his words carry a ver, high authority. 

The Court, in the trial under consideration, would appear to have 
considered that there were mitigating circumstance in the case, since they 
made a recommendation for mercy. The sentence of death was, however, 
confirmed by higher military authority, and therefore the defences raised 
must be regarded has having been rejected. Of these defences, only that of 
superior orders has commonly been raised in trials of alleged war 
criminals. 

Art. 43 of Section III (Military Authority over the Territory of the Hostile 
State) of the Hague Convention No. IV provides tha t : 

" The authority of the power of the State having pas ed de facto 
into the hands of the occupant, the latter shall do all in his power_ to 
restore and ensure as far as possible, public order and afety, re pectmg 
at the ~me time, ~nless absolutely prevented, the law in force in the 
country. " 

Even had the laws of the territory in question , before it occupation, 
provided the death penalty for stealing from army store , it would ~ot 
have been within the competence of a sergeant to perform the function 
of judge as well as executioner. Further, it could ha rdly, on the facts of 
the case be said that Omar had put himself into that category of war 
criminal~ which is referred to in Oppenheim-Lauterpacht, International Law, 
Sixth Edition Revised, Volume 11, at p. 454 : 

" Private individuals who take up arms and commit hostilities 
against the enemy do not enjoy the privileges of anned for~s, and the 
enemy has, according to a customary rule of Internallonal Law, 
the right to treat such individuals as war crimina ls. But they cease 
to be private individuals if they organise themselves in a manner which, 
according to the Hague Convention, confers upon them the status 
of members of regular forces." 

The stealing of rice from a military store could not be regarded as tak.ing 
up arms and committing hostilities. 

The remaining defences, those of dru11kenness, self-defence ~nd !'rov~­
tion, are based essentially on the plea that the necessary guil ty mte~tlon 
(mens rea) was not present in the mind of the accused when he committed 

· the alleged offence. The references made to these defence constituted 

( 1) Italics inserted. 
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further examples of the introduction of Municipal (in this case English) Law 
concepts into a trial where breach of International Law is alleged.(l) It 
wouJd not therefore be irrelevant to explain a little further the position in 
Engli !:: Jaw. 

An authoritative declaration of the law as to intoxication was given in 
1920 by the concurrence of eight law lords in Director of Public Prosecutions 
v. Beard [1920] A.C. 479, where the following rules were laid down: 

(a) Merely to establish that the man's mind was so affected by drink 
that he more readily gave way to some violent passion forms no 
excuse ; 

(b) If actual insanity supervenes as the result of alcoholic excess, it 
fumi he as complete an an wer to a criminal charge as insanity 
induced by any other ca u e. . . . Insanity, even though temporary, 
i an an wer; 

(c) Where a specific intent is an es ential element in the offence, evidence 
of a tate of drunkenne rendering the accused incapable of forming 
uch an intent should be taken into consideration in order to determine 

whether he had in fact formed the intent necessary to constitute the 
particular crime. 

Under the third rule, drunkenness, if incompatible with the indispensable 
mental element of the crime, " negatives the commission of that crime." 
Thus a drunken man's inability to form an intention to kill, or do grievous 
bodi ly harm may reduce his offence from murder to manslaughter (which 
requires no. specific intent). 

A defence witness, a lieutenant in the Japanese dental corps, in answer 
toque lions by the Court, testified that the accused did drink liquor but was 
not a heavy drinker and did not get drunk easily. No further evidence was 
taken on the point. 

It is clear that in English law a man is justified in using force against an 
as ailant in defence of himself, provided the force is proportionate to the 
reasonable apprehension of danger, even if the death of the assailant results. 
It i al o undisputed that gross provocation may reduce murder to man­
slaughter. As the Prosecutor pointed out, the provocation must be so 
great as to deprive a reasonable man of his self-control (Rex v. Lesbini [1914) 
3 K.B. 11 I 6). In point of fact, two Prosecution witnesses stated that there 
was only one other person accompanying the victim at the time of the 
alleged offence. 

Even had the defences of drunkenness and provocation been taken into 
account by the Court, this fact would not necessarily have had any effect 
on the verdict and sentence, since the relevance of the distinction between 
murder and manslaughter in connection with war crimes is disputed.(!) 

(') Seep. 60; and pp. 79-80 of Volume I of this series.' 
(2) See p. 76. 

ANNEX I 

NORWEGIAN LAW CONCERNING TRIALS 
OF WAR CRIMINALS 

I. TIIE BASIC PROVISIONS 

Toe necessary starting point for a study of Norwegian law relating to the 
trial of war criminals is the Law of December 13th, 1946, (No. 14) on the 
Punishment of Foreign War Criminals, the text of which differ only in 
one respect(1) from that of a Provisional Decree on the same ubject da~ed 
4th May, 1945. In promulgating the Provision_al Decree, the_ Norwegian 
Government in London acted in accordance with the resolution adopted 
by the Storting at Elverum on 9th April, 1940, (2) and with Art. 17 of the 
Norwegian Constitution, which provides that : · ' The King !"ay make or 
repeal decrees concerning commerce, customs, _trade and 1~du_ try, and 
police ; they must not, however, be at variance with the Con ~1~ut1on or th~ 
laws passed by the Storting. . . . They shall oper?te prov1 10nally until 
the next Storting." The Law was passed by the Stortmg on 12th December, 
1946, and was given royal assent on I 3th December, l 946. 

In recommending to the Storting the enactment of this law, the Norwegian 
Ministry of Justice and Police issued a detailed explanatory memorandum. 
While it is not claimed that such a document has more than the degree of 
significance usually attaching to tra11aux preparatoires and official comment­
aries, it has been thought relevant and of interest to make several references 
thereto in the course of this Annex.(3) 

Toe procedure of the Courts trying alleged war criminals is governed by 
the terms of Law No. 2, of 21st February, 1947 (see p. 87). • 

U. THE NORWEGIAN LEGAL APPROACH TO WAR CRIME TRIALS 

Toe Norwegian attitude towards the treatment of war cri_minals follows 
the general Continental practice by stressing that, before punishment of any 
individual offender becomes legal, he must be shown to have offen~ed 
against some specific provision of Norwegian municipal law a~ ~ell a a_gamst 
the Jaws and usages of war. Similarly, when a French Military Tnbu~a l 
tries an alleged war criminal, the usual practice is for the judg~s to decide 
first whether a provision of the French Criminal Code has been violated and. 
only secondly, whether this breach was justified by the laws and cu to_m 
of war.(') By contrast, while it is true that certain instrument _hav1~g 
validity in the respective municipal legal systems _have always provided m 
gene.rat terms that British Military Courts and Unite~ ~tates M1htary ~om­
missions shall have jurisdiction to try alleged war cnmmals, the practice of 
these Courts and Commissions is to stress that a breach of the laws and 

( 1 ) See p. 89. 
(') This resolution gave the Norwegian Government full power !O take a!1r steps and 

to make any decisions which they might find necel>sary under war-time cond1_1Jons. 
(') See pp. 82/f. It will have been noted _that Judges Skau and Holmboe in the course 

of their judgments in the Trial of Hermann Klinge, referred to the explanatory memorandum 
in determining the intention of the authors of the Law (see pp. 3, 6 and 7). 

(•) See also pp. 53-4. 
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usages of war must be shown{1); provisions of municipal law are often 
quoted, as analogies, by coun el, and in British trials by the Judge Advocate 
or Legal Member, but the violation of any set of legal rules other than the 
laws and u ages of war need not be shown. · 

The orwegian approach is shown in the, first sentence of Art. I of the 
Law of 13th De ember, 1946 : ' Acts which, by reason of their character, 
come ll'ithin the scope of Norwegian criminal legislation are punishable 
accordfog to Norwegian law, if they were committed in Norway or were 
directed against Norwegian citizens or Norwegian interests. "(2) 

The commentary of the Ministry of Justice and Police claims that this 
attitude is the same as that adopted in the Moscow Declaration, which 
provided that war criminal other than major criminals were to be tried 
and puni bed in accordance with the laws of the li6erated countries. The 
Ministry, quoting Art. 96 of the Constitution: " No one may be convicted 
except according to law, or be punished except according to judicial sen­
tence ... , " then goes on to state that : " Norwegian courts can only 
inflict punishment according to provisions of Norwegian civil or military 
law. The principle laid down in Art. 96 of the Constitution must be 
interpreted in this connection so as to make an arbitrary application of an 
undefined provision of international law inadmissible. In Norway, inter­
national law is not incorporated into national law as an integral part, as in 
the case of various foreign legal systems. Before a rule of substantive 
international law can be applied by Norwegian Courts, it must be incor­
porated into orwegian national law by a special act. A clear example of 
this is Art. 92 of our military criminal code, which fixes the punishment for 
a typical war crime committed by enemy soldiers. The paragraph is based 
on the international regulations which are to be found in the Geneva Con­
vention of 1929, regarding the treatment of sick and wounded ; cf. Art. 23 
of the Hague Regulations. " 

It is to be noted, however, that a Norwegian Court is not precluded from 
sentencing a war criminal to death by the fact that the municipal enactment 
enabling the supreme penalty to be exacted for his offence was not passed 
until after the commission thereof. Accordingly, judgment went against 
Karl Hans Hermann Klinge when he appealed to the Supreme Court of 
Norway against his being condemned to death as a war criminal by the 
Eidsivating Lagmannsrett. Counsel for Klinge claimed that the Lagmanns­
rett had unjustly applied the Provisional Decree of 4th May, 1945; as the 
crimes for which the defendant had been convicted had been committed 
before the passing of that Decree, the punishment should have been restricted 
to the limit set by Arts. 228, 229, and 62 of the Civil Criminal Code, 
according to which the death entence could not have been passed ; his 
argument wa based on Art. 97 of the Norwegian Constitution, which 
p:ovides that: " No law 1~ay be given retroactive effect." For various reasons 

( 1) For instance the Brit ish Royal Warrant or 14th June, 1945 (Army Order 81/45) as 
amended provides the basis for trials of alleged war criminals by British Courts, but does 
not define the crimes to be tried beyond saying that the term " war crime " means " a 
violation or the laws and usages or war committed during any war in which His Majesty 
has been or may be engaged at any time since the 2nd September, 1939." See Volume ( 
of this serie , pp. 105-110. 

(!) Jtalics inserted. 
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already set out,(1) a majority of the Supreme Court judges rejected these 
arguments. 

111. THE DIBNITION OF A WAR CRIME 

Art. I in full of the Law reads as follows : 

" Acts which, by reason of their character, come within the . scope_ of 
Norwegian criminal legislation are punishable according to Norwegian 
Law, if they were committed in violation of th_e laws and cu~toms of war 
by enemy citizens or other aliens who were 1~ enen:1y service or under 
enemy orders, and if the said acts were com!111t!ed m Norway or were 
directed against Norwegian citizens or Norwegian interests. In accorda~ce 
with the terms of the Civil Criminal Code, Art. 12, paragraph 4, -~1th 
which should be read Art. 13, paragraphs I and 3, the above ~rov1ston 
applies also .to acts commjtted abr?ad to the prejudice of Alh~d legal 
interests or to interests which, as la1d down by Royal proclamat10n, are 
deemed to be equivalent thereto." 

The provisions of the Civil Criminal Code quoted in the text set out 
above run as follows : 

·• Art. 12. Norwegian Criminal Law, except when othe~i e specified 
or laid down by agreement wit)l a foreign country, is applicable to acts 
which have been committed . . . 

(4) abroad by a foreigner when the act either . 

"(a) is included among thos~ dealt w(th in the following Art . of this 
Jaw : (Here follow a series of Article numbers) : or, 

•· (b) is a crime which is also punishable a~cording t? the municipal law 
of the country in which it was comm1tted provided that the defen­
dant's temporary or permanent domicile is Norway. 

" Where the punishability of the act is dependent on or influenced by 
an actual or premeditated result the act is con~idered to have been com­
mitted both where the act was actually committed and where the result 
took place or was intended to take place. 

" Art. 13. The prosecution of crimes mentioned in Art. 12 (4) can only 
be carried out according to Royal ~ecision. 

· • Whenever a person is prosecuted in Norway for an act fo~ which 
be has already been prosecuted in another country, the pum hment 
already suffered must, as far as possible, be deducted from the new term 
of punishment." 

According to the Ministry's memorandum, t~e expres~on _u ed in the 
law : " enemy citizens or other aliens who were m enemy erv1ce or un~e_r 
enemy orders " signify· mainly " persons employed by the Germa1_1 c1v1l 
administration, the military and the police." The memorandum con_Lmues : 
· ' The Decree also applies to German civilians who ha_ve bee? adm1tte~ to 
Norway during the occupation and who have used their pec1~l ta_tu m a 
criminal way. The same applies to foreigners regardles of nationalt ty. who 

( 1) See pp. 3 et seq. 
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have voluntarily entered the country in order to work in German public 
or private entc~pri e . Foreign slave labourers and Allied prisoners of war 
or internee nat urally do not come under the Decree. " 

The Ministry stated that the reference to Allied legal interests had been 
included in the propo ed law in order to make it clear that it would be 
withjn the competence of Norwegian Courts, where desirable, to try alleged 
war criminal for offence against the laws and customs of war committed 
in Allied countries. 

The Ministry also explained that the reference to interests to be deemed 
equivalent to Allied legal interests envisaged in particular Danish citizens 
and their economic interest , and neutral citizens in Norwegian or other 
Allied armed forces or employed in other Allied war work. 

There are very few provi ions in Norwegian criminal law directly and 
specifically concerned with foreign war criminals. The great majority of 
the offences which could be punished as war crimes are, in their nature, 
covered by clauses of the Norwegian civil and military criminal codes 
having general applica tion. There can be no doubt, claimed the Mirustry, 
·• that an execution carried out as means of reprisal constitutes murder 
(Art. 233 of the Civil Criminal Code). Jt is equally clear that the employ­
ment of prisoners of war or civilians as living buffers against enemy forces 
can be cla sified a murder, manslaughter, inflicting bodily injury, .etc. 
Collective fines (contrary to the Hague Regulations), requisitioning, con­
fiscation and the like must be regarded as robbery. Any employment of 
prisoner of war or civilians contrary to the regulations of international 
law, illegal conscription for forced labour, internment, deportation, etc., are 
to be regarded as illegal deprivation of freedom. " 

The Ministry maintained, however, that : " The German economic 
exploitation of Norway lands in this respect in a class by itself. Jts scale 
and the forms in which it has been carried out Lie in some respects so far 
beyond the usual conception of criminal law that it is difficult or even impos­
sible to regard the djfferent acts as being within the scope of existing provisions 
of the Civil or Military Criminal Codes. In order to amend this deficiency 
the Mini try consider it necessary to lay down a special provision which 
covers every kind of German exploitation in Norway performed by force 
or threat thereof. . . . Act Like the excessive issue of currency notes, 
unrea onable fixing of prices, irresponsible exploitation of clearing agree­
ments, etc. , can hardly be as imilated with any particular crime already 
defined and covered by the law. If criminal prosecution against those 
individually responsible in thi connection should arise, it is deemed necessary 
that the law should give certain instructions to those admirustering the law. 
Tho e regulations, however, hould be given a very comprehensive though 
general form, considering the very varied economic transactions which may 
arise in thi connection." 

Accordingly the following provision is made by Art. 2 of the Law on the 
Punishment of Foreign War Criminals: 

" Conti cation of property, requi itioning, imposition of contributions, 
illegal impo it ion of fine , and any other form of economic gain illegalJy 
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acquired by force or threat of force, are deemed to be crimes against the 
Civil Criminal Code, Art. 267 and Art. 268, paragraph 3. "(1) 

JV. PROVISIONS REGARDING ATTEMPTS AND COMPLICITY 

Art. 4 of the Law states that : . 
" Toe attempted commission of any crime referred to m Art: l of the 

present law is subject to the same punishment as an accomplished act. 
Complicity is also purushable." 

V. NECESSITY AND SUPERIOR ORDERS 

Art. 5 makes the following provision : 

" Necessity and superior orders cannot be pleaded in exculpation of 
any crime referred to in Art. 1 of the present law. Th_e court may, how­
ever take the circumstances into account and may impose a ~ntence 
less ~ban the minimum laid down for the crime in questi?n or_ may unpose 
a milder form of punishment. In particularly extenuatmg circumstance 
the punishment may be entirely remitted." 

VI. COURTS TRYING ALLEGED WAR CRIMINALS 

In Norway, no special Courts, military or othei:wise, have been set up 
to try cases of alleged war crimes. Such proceedmgs are brought before 
the ordinary Courts of the land. 

The follo~ing are the Courts which are in various ways involved in trials 
of alleged war criminals : 

· (1) The Herreds-and Byrettene (County and Town Court_) which are 
composed of a judge by profession, appointed by _the King, _and two 
lay judges chosen by ballot for the individual tnal. The Judge by 
profession acts as President of the Court (Art. 29 of Law No. 2, of 
.21st February, 1947). 

(2) The Five Lagmannsrette (Courts of Appeal) which a_re each composed 
of three judges by profession appointed by t~e King, and . fou_r lay 
judges chosen by ballot for each individual tnal. The senior Judge 
acts as President of the Court (Art. 30 of Law No. 2 of 21 t February, 
1947). 

(3) H0 yesteretts Kjaeremaalsutvalg (Judicial Committee of_ the Supreme 
Court) which is a judicial body composed of t~ee JU~ges of the 
Supreme Court, appointed by rota for a certain period by the 

(1) Article 267 provides that: · the · · r th b 
" Robbery with violence is an act by which a perso~ with mtention o e~ y 

· ti himself or another person an unlawful gam by means or _force against 
:::: ~~n or by depriving him or tilt: possibility or putting up i:e51stance, or. by 
means or threat in order to cause rear or life or health, takes pos~1on or an obJCCt 
fully or partly belonging to another person or forces someone to commit an act w11t:re~y 
loss or property is incurred to the victim or to the_ pe~n on wh~ behalf the ".)Ctun 
· cting He who is found guilty or robbery with violence or ts an accomplice to 
~~h an ·act, will be punished by imprisonment up to IO_years. T':'e purus~nt 
must not be under three years of imprisonment if loss or life or considerable mJury 
to body or health has been caused." 

Article 268 provides that : . . de th ·r · 
" Robbery with violence is punished by irnpnsonment not un r _ree years 1 . . 

(c) the crime has been committed by several perso~ _who ~ve con~p•red to comnut 
larceny, blackmail, rob~ry with violence or smular cnmes or if some or them 
have been armed .... 

G 
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President of the Supreme Court (Art. 8 of Law No. 5 of 13th August, 
1915, as amended by Law No. 9, of 9th June, 1939). 

(4) The H0yesterett (Supreme Court). There are at present 18 Supreme 
Court Judges {by profession) including the President, all appointed by 
the King. For the time being two parallel sections of the Supreme 
Court are operating. As a rule each section is composed of five 
judges, the senior judge of each section acting as Chairman (cf. Art. 5 
of Law No. 5 of 13th August, 1915, as amended by Law No. 9 of 9th 
June, I 939). evertheless, in cases where a death sentence has been 
passed by the lower court, or where death sentence is demanded before 
the Supreme Court, both sections of the Supreme Court must take part 
in the judgment. The ame applies regardle s of these conditions, if a 
majori ty of the judge of that particular section are of the opinion 
that death sentence bould be applied. 

One of the 10 judge (the junior by appointment) shall then abstain from 
voting. A death entence must be carried by a majority of at least 6 of the 
9 judges (cf. Law o. 8 of 19th June, 1947).(1) 

In cases where three or more judges are of the opinion that the case in 
band mu t be judged in a way which is not in accordance with the interpreta­
tion of the law previou ly laid down by the Supreme Court, or if three or 
more judges consider that a provision laid down by a law, by decision of 
the Storting or by a Provi ional Decree, is at variance with the Constitution 
(as in the Klinge ca e), then a ll the judges of the Supreme Court (at present 
I 8) must take part in the deciding of that particular question. The same 
applies, if so decided by the Supreme Court, in other cases where legal 
questions of a particular doubtful character have been raised. (cf. Arts. 1-3 
of Law No. 2 of 25th June, 1926, as amended by Law No. 8 of 9th June, 
1939, and Law o. 8 of 19th June, 1947). 

As a rule, case concerning any offence against the criminal law which 
can be puni bed by more than five years' imprisonment are dealt with by 
the Lagmannsrett acting as a court of first instance and assisted by a jury, 
in accordance with Art. 19 of Law No. 5 of 1st July, 1887, on criminal 
procedure. AU other cases are, according to Art. 22 of the said law, in the 
first instance tried by the Herreds-or Byrett (County or Town Court). 
If the right to increase punishment in the case of war crimes, which is given 
in Art. 3 of the Law of 13th December, 1946,(!) were viewed in the light of 
that rule, the judicial competence of the Herredsrettene (County Courts) 
and the Byrettene {Town Courts) would have been considerably restricted. 
Hence the inclusion of Art. 6 of the Law : 

'' In deciding whether cases concerning crimes referred to in Art. 1 
of the pre5er.t law are to be dealt with by a Court of Appeal or by a 
County Court or a Town Court, the power to increase punishment 
which is provided in Art. 3 of the present law should not be ta en into 
consideration." 

According to Art. 32 of Law No. 2 of 21st February, 1947, all cases 
concerning war crimes can now be brought before the Lagmannsrett in the 
first instance if such procedure is considered, expedient by the Prosecution. 

(1) Before this amendment, the Court was, in such cases, also composed of five judges 
and the death sentence had to be carried by a numerical majority only. 

(2) &e p. 89. 
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VD. TRIAL PROCEDURE 

The procedure followed in trials of war criminals is governed by the te_rms 
of Law No. 2 of 21st February, 1947, which has now superseded vanous 
Provisional Decrees promulgated after the liberation of Norway. This 
law which is also intended to a:,ply to trials of traitors, contains rules of 
pr~edure which, according to Art. ~ (d) of !he s~id law, _are applicab~e- to 
trials of foreign war criminals. This law aims, inter al,a, at expedttJ?g 
and simplifying proceedings by transferring the relevant cases to_ special 
judges and special sections of the courts. These courts operate without a 
jur/. . 

Subject to the special regulations laid down by the said _ law, the General 
Law No. 5 of 1st July, 1887, on Criminal procedure (hereinafter referred to 
as Law Cr. Pr.), and Law No. 5 of 13th August, 1915 ~laying down ge~eral 
rules common to all court proceedings) are also applicable to war cnmes 
trials. 

It is to be noted that, with the excepti~? of a_provision _relat!?g to p~evio~s 
statements by witnesses (see p. 88) the spectal regulations conta!~ed 1_n 
this law refer to matters other than rules of evidence. The position • 
therefore different from that prevailing in war crime trials held, ~or instance, 
before British and United States Courts, where the usual tech?1cal ru~e_s of 
evidence are to some degree waived in accordance with the special prov1 ions 
applying to these courts.(1) _ 

A typical trial before Norwegian Courts ~ou~d be made up of the followmg 
parts which would take place in the order md1cated : 

(1) The reading of the Indictment by the President of the Court. 
(2) The question to the accused: " Guilty or not guilty." 
(3) First speech by the Prosecution, outlining the case. 
(4) First speech by the Defence and/or statement by the accused if desired 

by him. 
(5) Evidence by witnesses ~aU~d by the Prosecution including evidence 

given under cross-exammat1on. 
(6) Evidence by witnesses called by the Defence including evidence given 

under cross-examination. 
(7) The second address by the Prosecution. 
(8) The second address by the Defence. 
(9) Third address by the Prosecution if desired by Counsel. 

(10) Third address by the Defence if desired by Counsel. 
(11) Adjournment of the Court to discuss and decide the case in camera. 

(12) The pronouncement of the sentence in open court. 

vm. REPRESENTATION BY COUNSEL 

The accused is at any stage of the trial or of the preparation thereof 
entitled to choose or engage his Counsel. (cf. Art. 99 of the Law Cr. Pr.). 

For the main bearing: of the case, the Court will officially appoint a Counsel 
at the State's expense. As a rule the Counsel chosen or already engaged 

(I) &e War Crime Trial Law Reports, Volume I, pp. 108 and 117-118. 
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Pre ident of th Supreme Court (Art. 8 of Law No. 5 of 13th August, 
1915, as amended by Law No. 9, of 9th June, 1939). 

(4) The H0yesterett (Supreme Court). There are at present 18 Supreme 
Court Judge (by profe ion) including the President, all appointed by 
the King. For the time bejng two parallel sections of the Supreme 
Court are operati ng. As a rule each section is composed of five 
judge the enior judge of each section acting as Chairman (cf Art. 5 
of Law No. 5 of 13th August, 1915, as amended by Law No. 9 of 9th 
June, 1939). evertheless, in cases where a death sentence has been 
passed by the lower court, or where death sentence is demanded before 
the Supreme Court, both sections of the Supreme Court must take part 
in the judgment. The ame applies regardless of these conditions, if a 
majority of the judge of that particular section are of the opinion 
that death entence hould be applied. 

One of the 10 judge (tbe junior by appointment) shall then abstain from 
voting. A death entence must be carried by a majority of at least 6 of the 
9 judge (cf Law o. of 19th June, 1947).(1) 

ln ca e where three or more judge are of the opinion that the case in 
hand mu t be judged in a way which is not in accordance with the interpreta­
tion of the law previou ly laid down by the Supreme Court, or if three or 
more judge con ider that a provision laid down by a law, by decision of 
the Storting or by a Provi ional Decree, is at variance with the Constitution 
(as in the Klinge ca e) then a ll the judges of the Supreme Court (at present 
18) mu t take part in the deciding of that particular question. The same 
appl ie , if o decided by the Supreme Court, in other cases where legal 
que tion of a particular doubtful character have been raised. (cf Arts. 1-3 
of Law No. 2 of 25th June, 1926, as amended by Law No. 8 of 9th June, 
1939, and Law o. 8 of 19th June, 1947). 

As a rule, ca es concerning any offence against the criminal law which 
can be puni hed by more than five years' imprisonment are dealt with by 
the Lagmann rett acting as a court of first instance and assisted by a jury, 
in accordance with Art. !9 of Law No. 5 of 1st July, 1887, on criminal 
procedure. All other ca es are, according to Art. 22 of the said law, in the 
fir t in tance tried by the Herreds-or Byrett (County or Town Court). 
lf the right to increa e punishment in the case of war crimes, which is given 
in Art. 3 of the Law of 13th December, 1946,(') were viewed in the light of 
that rule, the judicial competence of the Herredsrettene (County Courts) 
and the Byrettene (Town Courts) would have been considerably restricted. 
Hence the inclusion of Art. 6 of the Law : 

" In deciding whether cases concerning crimes referred to in Art. 1 
of the present law are to be dealt with by a Court of Appeal or by a 
County Court or a Town Court, the power to increase punishment 
which is provided in Art. 3 of the present law should not be taken into 
consideration." 

/ _·;cording to Art. 32 of Law No. 2 of 21st February, 1947, all cases 
concerning war crimes can now be brought before the Lagmannsrett in the 
first instance if such procedure is con idered_ expedient by the Prosecution. 

( 1) Before this amendment, the Court was, in such cases, also composed of five judges 
and the death sentence had to be carried by a numerical majority only. 

(2) &e p. 89. 
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VD. TlllAL PROCEDURE 

The procedure followed in trials of war criminals is governed by the t~rms 
of Law No. 2 of 21st February, 1947, which has now superseded vano~s 
Provisional Decrees promulgated after the liberati_on of Nor:way. This 
law, which is also intended to apply to trials of t~a1tors, contams_ rules of 
procedure which, according to Art. ~ (d) of ~he ~1d law, _are apphcab~e. to 
trials of foreign war criminals. Th.is law aims, inter a/ta, at exped1tt~g 
and simplifying proceedings by transferring the relevant cases to_ special 
judges and special sections of the courts. These courts operate Wtthout a 

jury. . 
Subject to the special regulations laid down by the said . law, the General 

Law No. 5 of 1st July, 1887, on Criminal procedure (here1~after referred to 
as Law Cr. Pr.), and Law No. 5 of 13th August, 1915 0aymg down ge~eral 
rules common to all court proceedings) are also applicable to war cnmes 
trials. . 

It is to be noted that, with the exception of a provision relating to p~ev1o~s 
statements by witnesses (see p. 88) the " special regulations " con~~ed 1_n 
this law refer to matters other than rules of _evide~ce. The po_ 1uon 1s 
therefore different from that prevailing in war cnme tnals held, ~or m tance, 
before British and United States Courts, where the_ usual techrucal ru~e~ of 
evidence are to some degree waived in accordance with the special provis10n 
applying to these courts.(1) . 

A typical trial before Norwegian Courts ~ou~d be made up of the followmg 
parts which would take place in the order md1cated : 

(1) The reading of the Indictment by the President of the Court. 

(2) The question to the accused : " Guilty or not guilty." 
(3) First speech by the Prosecution, outlining the case. 
(4) First speech by the Defence and/or statement by the accused if de ired 

by him. 
(5) Evidence by witnesses _call~d by the Prosecution including evidence 

given under cross-exammat1on. . . 
(6) Evidence by witnesses called by the Defence including evidence given 

under cross-examination. 
(7) The second address by the Prosecution. 

(8) The second address by the Defence. 
(9) Third address by the Prosecution if de ed by Counsel. 

(IO) Third address by the Defence if desired by Counsel. . 
(11) Adjournment of the Court to discuss and decide the ca e m camera. 

(12) The pronouncement of the sentence in open court. 

vm. REPRESENTATION BY COUNSEL • 

The accused is at any stage of the trial or of the preparation thereof 
entitled to choose or engage his Counsel. (cf Art. 99 of the Law Cr. Pr.). 

For the main hearing of the case, the Court will officially appoint a Counsel 
at the State's expense. As a rule the Counsel chosen or already engaged 

(I) &e War Crime Trial uzw Reports, Volume I, pp. 108 and 117-118. 
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hy the accused himself will be appointed by the Court. The same applies 
to preparatory meetings of the Court, such as those held for the interrogation 
of witnesses for the recording of evidence which is intended to be used before 
the Court at the main hearing of the case (cf Law Cr. Pr. Arts. 99-101, and 
107). 

Jn the event of a conflict between the interests of several accused charged 
in the same case, a corre ponding number of Counsels for the Defence are 
appointed (cf Law Cr. Pr. Art. 110). 

IX. R ULES OF EVIDENCE 

The accused is of course considered innocent until proved guilty. The 
burden of proof lies entirely with the prosecution. Furthermore, it is the 
duty of the Court to ensure that the case in hand is fully examined (cf Law 
Cr. Pr. Art. 331). 

The accu ed is under no legal obligation to give evidence himself and if 
he does so he is not on oath. lf the statements made by the accused during 
the main hearing of the ca e are in conflict with his earlier statements 
recorded before the Court, the previous statements can be read before the 
Court. The same applies if be refuses to give any statement or explanation 
at all during the main hearing (cf Art. 329, Law Cr. Pr.). If the accused 
makes a complete and unreserved confession, it is for the Court to decide 
whether and if so to that extent further evidence should be furnished (cf 
331 , Law Cr. Pr.). The accu ed i entitled to put questions to every witness 
sub equent to their interrogation and to make his comments on their state­
ments. The same applie when statements have been read before the 
Court or any other form of evidence bas been brought forward (cf Art. 338 
Law Cr. Pr.). 

Witne es must, whenever possible, appear in person before the Court 
during the main hearing of the case. The reading of statements given earlier 
by a witne s present during the main bearing is not as a general rule allowed. 

However, during the main bearing of war crimes cases, previous statements, 
whether given before a court or not, may be read and used as evidence if the 
tatement has been given by a person who has since died or disappeared 

or whose personal appearance is impossible to arrange or would cause 
considerable delay or expense. Furthermore, the court can rule out 
irrelevant evidence (cf Art. 36 of Law No. _2 of 21st February, 1947). 

Witnesse are usually under oath unless their evidence is considered un­
important or if the Pro ecution and Defence do not insist on it being on 
oath. The oath is taken after the evidence has been given (cf. Art. 185 of 
Law Cr. Pr.). 

X. PUNISHME T 

While finding that existing provisions of Norwegian law in the main 
adequately defined the acts which would in fact amount of war crimes(1) 

the Ministry advi ed the Storting that, on a number of specific points, 
Norwegian legal provisions did not lay down sufficiently severepenalties 
for those offences. Further, Art. 62 of the Civil Criminal Code,(2) " was 

( 1) Seep. 84. 
( 2) See p. 13. 

ANNEX J 89 

founded on the supposition of a normal social life, where the police and 
criminal courts are available instantly or very soon afterwards whenever a 
more serious crime bas been committed. This was not the case during the 
occupation. German perpetrators of violence continued for several years 
their criminal activity unrestrained. As a result a considerable number of 
them, making use of their high position, increased their guilt by systematically 
committing whole series of the most appalling crimes." 

The Ministry's memorandum then continues as follows: " It could be 
specifically laid down that Art. 62 of the Civil_ ~riminal Code sboul? not 
apply in trials of foreign war criminals. The M1mstry, h~wever, h_old m the 
circumstances that an overall increase of the terms of purushment 1s a better 
solution when applied to the most serious war crimes and in cases of repeated 

offences." , 
Hence, Art. 3 of the Law on the Punishment of Foreign War Criminal 

provides that : 
" In the case of crimes referred to in Art. l above, the sentence of 

imprisonment may be doubled, and penal servitude may in all such case 
be substituted for imprisonment. 

• A life sentence er capital punishment may be inflicted in all ca es 

where: 
" (a) the act caused grave bodily injury, grav~ suffering, prolonged 

deprivation of freedom, or extensive damage to property ; 

" (b) the act resulted in death, even though this outcome was not 

intended ; 
" (c) chapters 21, 22 and 25 of the Civil Criminal Code were repeatedly 

violated ; or 
·• (d) particularly aggravating circumstances were pre ent. 

" Fines may be imposed in addition to capital punish_ment or imprison­
ment. As regards the collection of fines from ~ convicted ~efendant or 
his heirs, the provision of the Decrees concernmg the pumsbment and 
financial liability of traitors are applicable." 
Chapters 21, 22 and 25 of the Civil Criminal Code deal re pectively with 

crimes against personal integrity ; murder, manslaughter, as ault and 
, injury to health; and extortion and robbery. 

The last paragraph, relating to fines, which i contained in the law_ did not 
appear in the Decree of 4th May, 1945. This repre ent the only difference 

between the two texts. 
The death sentence can only be passed by the Lagmann rett and the 

Supreme Court. In the Lagmannsrett, a verdict of ''. guilty ' must be 
carried by a majority of at least five out of the seven Judge . The same 
applies when a death sentence is passed. 

]n the Supreme Court a death sentence must be carried by a majority of 

at least six out of the hine judges. 

Execution of the death sentence is carried out by shooting. 
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XI. APPEALS TO THE SUPREME COURT 

Appeal to the Supreme Court is subject to leave having been obtained 
from the Judicial Committee of the Supreme Court except when : 

(a) the sentence is appealed against by the accused and he has been sen­
tenced to imprisonment for a term exceeding one year by the County 
or Town Court or fo r more than six years or to death by the Lag­
mannsrett; 

(b) the entence is appealed against by the prosecution and the prosecution 
bas demanded a more severe punishment than one or six years (as in 
(a)) (cf Art. 43 of Law o. 2 of 21st February, 1947). 

The prosecution bas an ab olute and unlimited right to appeal to the 
benefit of the accused (cf Art. 382 of Law Cr. Pr.). 
~ entence _Pas ed by the County or Town Court cannot be appealed 

again t on_ pomts which according to the law (see below) may lead to a 
renew d tn al by the Lagmann rett. 

An appeal to the Supreme Court cannot be based on any point regarding 
the lower court's alleged errors in the finding of facts and evidence relating 
to the que tion of guilt. The appeal can only be based on the following 
grounds : 

(a) that _the provision laid down by prc cedural law have not been rightly 
applied ; 

(b) that t~e provi io?s laid down by criminal substantive law have not 
been rightly applied ; 

(c) that _evidence not related to the question of guilt has been wrongly 
con 1dered ; 

(d) that the accused has been given too severe or too lenient a punishment 
(cf Arts. 380, 384 of the Law of Cr. Pr. and Art. 44 of Law No. 2 
of 21st February, 1947). 

_T~e appeal and/or the application for leave to appeal must be submitted 
w1thm 14 days from the date on which the sentence was made known to the 
accu _ed. _T~e Court, however, can decide to accept the appeal even though 
the tlm~ hm1t has been exceeded if the delay was due to circumstances not 
dependmg on the appellant (cf Arts. 382-385 of the Law Cr. Pr. and Art. 39 
of Law No. 2 of 21st February. 1947). 

The appeal is in the first instance dealt with by the Judicial Committee of 
the ~upreme Court. If the Committee, when considering the sentence is 
una01mously agreed that the law has been interpreted wrongly and that the 
accused person must u~doubtedly be acquitted, or that the sentence should 
be ~~ashed or_ altered m favour of the accused, the Committee can pass a 
dec1s10? or gwe a ?ew sentence accordingly. On the other hand the 
Comm1ttee can '. subject to the same conditions, quash the senten~ and 
order a new tnal by the lower court when it is of the opinion that the 
sentence would be altered by_ the S~preme Court in favour of the accused. 
In_ all other cases the Comm1ttee will decide whether the appeal should be 
rejected as unfounded or whether it should be brought before the Su reme 
Court (cf Art. 387 of the Law Cr. Pr.), but if the accused appeals ag!nst a 
death sentence, the Committee must refer the case to the Supreme Court.(1) 

( 1) Art. 2 of Law No. 8 of 19th June, 1947. 
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Even if the appeal has been restricted to the punishment, the Supreme Court 
is entitled to decide whether the provisions of criminal substantive law have 

T 

been rightly applied. 
Regardless of the subject matter of the appeal the Supreme Court may 

consider that provisions of criminal law have been wrongly applied by the 
lower court to the detriment of the accused or that he has been given too 
severe a punishment and can declare the sentence of the lower court null 
and void if there is any doubt that essential provisions laid down by the law 
of procedure to safeguard the accused have been neglected, which in tum 
might have influenced the sentence to the detriment of the accused (cf. Law 

of Cr. Pr. Art. 392). 
If the Supreme Court is in agreement with the sentence appealed against, 

the appeal is formally rejected. In other cases the Supreme Court can 
quash the sentence and demand a renewed trial by the lower court or pass a 
new sentence (cf. Art. 396 of the Law Cr. Pr.). If the Supreme Court 
quashes the sentence of the lower court and refers the case back for a new 
trial , the lower court is bound by the interpretation of the Jaw outlined by 
the Supreme Court (cf. Art. 397 of the Law Cr. Pr.). 

XU. RENEWED TRIAL BY THE LAG~ANNSRETT 
In the case of a trial by the County or Town Court, either of the parties 

can, subject to leave from the Judicial Committee of the Supreme Court, 
demand a renewed trial by the Lagmannsrett. Such leave can only be granted 
when the Committee consider it probable that the question of guilt has 
been wrongly adjudged by the lower court or when found justified by other 
important reasons (cf . Art. 40 of Law No. 2 of 19th February, 1947). The 
application for a renewed trial can be based on any question of fact as well 
as questions of mixed fact and law (cf. Art. 401 of the Law Cr. Pr.). The 
application must be submitted within 14 days after the sentence of the 
lower court was made knowri to the accused (cf. Arts. 382 and 383 of the 
Law Cr. Pr.). The renewed trial by the Lagmannsrett is governed by the 
same rules of procedure which apply when the Lagmannsrett is acting as a 

court o( first instance. 

xm. RESUMPTION OF TRIALS 
As a rule a sentence may be regarded as final when no appeal is allowed 

or the time limit for lodging an appeal has expired, but either of the parties 
may apply for a resu~ption of the trial under the following conditions : 

(1) To the benefit of the accused: 
(a) If it is found that forged documents have been used or false statements 

have been made during the previous _trial or if any of the judges are 
criminally liable in connection with the performance of their duties 
and it is considered ·that this fact might have influenced the previous 

sentence, or 
(b) If new facts or evidence are offered which either by their own weight 

or in connection with the evidence previously at hand are considered 
to be likely to lead to the acquittal of the convicted person or to the 
application of a milder provision of criminal law and/or to a more 
lenient term of punishment (cf. Arts. 413,414 of Law Cr. Pr.). 
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(2) To the detriment of the accused_. 
(a) If oecaus~ of a subseque?t _confession by the accused or in the light 

of new ev1_dence offered, it J. considered to be beyond doubt that the 
accu ed ?td actually commit the act in question or a considerabl 
mhore e~1ous o_ne than that for which he bad been convicted du · y 
t e prev10us tnal ; or nng 

(b) If any of the factual condition mentioned above under I (b) are ~ d 
to be pre ent and if_ there are reasonable grounds to believe tha~: 
:ay have c~u ed or m~uenced hi~ previous acquittal or the applicatio: 
Lf su~ tant1ally_ too n:11ld a prov1 ion of criminal law (cf Art. 415 of 

aw r. Pr., with ' h1ch hould be read Art. 30, paragraph 4 of L 
o. 2 of 21st February, 1947.) • aw 

wi!r i~hs~i~:~:ea i~;;a~~:~i~~e ot~e Cour(tf.as :reviously dealt with the matter 
entence ct ·~ e case c . rt. 418 Law Cr. Pr.). The new 

accu ed cannot i er from the previous sentence to the detriment of the 

of the ca°; grrr°t~~ r~~;:;~fint~ th~ eon whicdh there has been a resumption 
the Court can · · as een grante to the benefit of the accused 
fa OU able to \~;oa~~~c~; ~~~ces ronou~ce a new sentence which is les~ 
Law Cr. Pr.). . an t e previous sentence (cf. Art. 421 of 

of~~:r:! ;o time limit for the submi sion of an application for a resumption 

XIV. REPRJE E A D PARDO 

The execution of a sente • . . 
If 

,. . nee may m certam circumstances be postponed. 

' ,or m tance t e court h pardon the ent:nce c a recomme~ded the convicted person for 
therebJ uffer any for::no: be etcut~d if the ~onvict~d person would 
intended to dispense If ; erm o pumsh~ent with which the pardon is 
for pard n, the ex~utio~ i;;;er, the conv1cted person bas himself applied 
con nt before a deci ion e sentence can be entered upon without his 
autboritie concerned (cf ~art b:;; tafke~ unless otherwise decided by the 

o. 2 of 21 t Februa j9 ) · 0 . aw Cr. Pr. and Art. 51 of Law 
be executed before t~• q 47t_. Infno circumstances must a death sentence 

ues ion o pardon has been decided upon 
The prerogative of mercy vests with the King in C ·1 • 

graph 1, of the Con titution reads as follows . " Th o~~c1 . . ACrt. 20! para­
have the ,-ight of pardoning c . . 1 f · · e mg m ounc1l shall 
criminal shall have the choicer:r:a s a ter se~tence has been . passed. The 
submjt to the punjshment meted ohuett~~r ::n~!Jl accept the Kmg's grace or 

The pardon may be com I t . . 
may be commuted into im;i;o~:e~:~t;a~ tm the fs~nse !hat a death sentence erm O imprisonment diminished. 

ANNEX II 

FRENCH LAW CONCERNING TRIALS OF 
WAR CRIMINALS BY MILITARY TRIBUNALS 
AND BY MILITARY GOVERNMENT COURTS 

IN THE FRENCH ZONE OF GERMANY 

I. THE TWO TYPES OF TRIBUNAL 

War Crime Trials conducted according to French Law have been heard 
either by Permanent Military Tribunals or by Military Government Tribunals 

in the French Zone of Germany. 
Since the great majority of trials have been held before Permanent Military 

Tribunals this annex deals mainly with these Courts. Two sections, how-
ever, relate to Military Government Tribunals.(1) 

II. THE JURISDICTION AND LEGAL BASIS OF FRENCH PERMA ENT MILITARY 

TRIBUNALS FOR THE TRIAL OF WAR CRIMINALS 

The competence of French Military Tribunals to try war criminals, apart 
from those sitting in the French Zone of Germany, i based on the Ordinance 
of 28th August, 1944, concerning the suppression of war crimes, which, by 
virtue of Art. 6 thereof, is applicable not only to Metropolitan France but 

also to Algeria and the Colonies. 
The first paragraph of Art. 1 of the Ordinance runs as follow : 

"· Enemy nationals or agents of other than French nationality who 
are serving the enemy administration or interests and who are 
guilty of crimes or delicts committed since the beginning of ho tilities, 
either in France or in territories under the authority of France, or agrun t 
a French national, or a person under French protection, or a person 
serving or having served in the French armed forces, or a statele s person 
resident in French territory before 17th June, 1940, or a refugee residing 
in French territory, or again t the property of any natural persons enu­
merated above, and against any French corporate bodies, hall be prose­
cuted by French military tribunals and shall be tried in accordance with 
the French laws in force, and according to the provi ions et out in the 
present Ordinance, where such offences even if committed at the time 
or under the pretext of an existing state of war, are not ju tified by the 

laws and customs of war." 
The Military Tribunals which have heard cases tried under the Ordinance 

have been Permanent Military Tribunals sitting at Strasbourg, Lyons and 

a number of other centres. 
Art. 124 of the Code de Justice Militaire states that : " In time of war, 

there shall be at least one Permanent Military Tribunal in each military 
region ; the seat of this Military Tribunal hall, in principle, be the chief 

town of the military region . " 

( 1) See pp. 100-102. 
93 
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UI. THE COMPOSITIO OF A FRE CH WAR CRIMES TRIBUNAL 

_Art. 5 of t~~ Ordi~ance runs as follows : " For adjudicating on war 
~nmes, the oulitary tnbunal shall be constituted in the manner laid down 
m the Code de Justice Militaire. The majority of the military judges shall 
be selected from among officers, non-commissioned officers and other ranks 
bel~nging, or having belonged, to the French Forces of the Interior or a 
Resistance Group." 

Since the Wagn_er ~rial was held in April and May, 1946, while the legal 
date of _ the t~:m10at1?n of war-time was 1st June, 1946, the provisions 
concernmg mili ta ry tribunal in time of war were applicable. An Act of 
5th ? ctober, 1944, provides that until the legal date of the termination of 
~arttme_, Permanent M! litary Tribunals shall be composed of five military 
Judge , 10 acc?~dance ~ 1th the provisions of Art. 156 of the Military Code. 
Permanent M1htary Tnbun~l~ ~n ti?1e of peace, under Art. IO of the Military 
Code, are composed of a civilian Judge as President,. and 6 military judges. 

IV. PERSONS SUBJECT TO THE JURISDICTION OF FRENCH MlLITARY TRIBUNALS 

FOR THE TRIAL OF WAR CRIMES 

Art. I of the Ordinance states that the persons liable to prosecution there­
under are : ''. Enemy nationals ~r . agen_ts of other than French nationality 
who _are servmg_ the enemr adm!rustration or interests and who are guilty 
of crime ~r deli~ts :°mm1tted smce the beginning of hostilities ; either in 
Fn_nce or m temtones under the authority of France, or against a French 
na,.ona_l, or a person under French protection, or a person serving or having 
serv_ed m the French armed forces, or a stateless person resident in French 
tem tory before 17th June, 1940, or a refugee residing in French territory 
or aga inst the property of any natural persons enumerated above and against 
any French corporate bodies." ' 

Art. 4 lays down that " Where a subordinate is prosecuted as the actual 
perpetrator of ~ war crime, and his ~uperiors cannot be indicted as being 
equally res~ons1ble, they shall be considered as accomplices in so far as they 
have orgam ed or tolerated the criminal acts of their subordinates.'' 

. ln the trial of Wagner and Six Others, both the Acte d'Accusation and the 
Judgment of the Tribunal refer to Arts. 59 and 60 of the Code Penal as being 
relevant to the charge and to the sentence respectively. 

Art. 59 . o_f the ~ode states that " The accomplices to a crime or a delict 
shall be v1s1ted with the same punishment as the authors thereof excepting 
where the law makes other provisions." ' 

•• Art. 60 of the Code P~nal defines as an accomplice to a crime or a delict : 
An~ person ~ho_, by gifts, ~romises, threats, abuse of power or authority 

_or g~1lty machmat10ns or devices_ (artifices), has instigated a crime or delict 
or given ~rders for the perpetration of a crime or delict ; any person who 
has su?p_bed the arms_, tools or any other means that have been used in the 
comm1ss1on o~ t~e crm~e or offence, knowing that they would be so used . 
or who ha~ w1ttmgly aided or assisted the author or authors of the crim; 
?r offenc~ m any acts preparatory to, or facilitating its perpetration or in 
its execution. " ' 

_,-·~-/~~~-~----~---~---~--~----~~--
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All the accused in the Wagner trial except Grliner, who was charged with 
premeditated murder, were charged with complicity in that crime. Conse­
quently a large proportion of the questions put by the President to the 
Judges in the Wagner trial enquired whether the accused had been accom­
plices in the commission of the various acts alleged. The Judges were asked 
whether Wagner had been an accomplice," in abuse of authority or power," 
in the passing of the illegal sentences alleged in the case, and in the shooting 
of the prisoners of war. The Judges were also asked whether Rohn, in like 
manner, bad been an accomplice in the latter crime. 

V. CRIMES MADE PUNISHABLE BY THE ORDINANCE 

The terms " War Crime " and " War Criminal " are left undefined in 
the Ordinance, but it seems to follow from the wording of Art. 1 that the 
offences to be punished are such infractions of French Law as are not 
made justifiable by the laws and customs of war. 

It will be noted that the scope of the term " War Crime " as thus defined, · 
is not quite the same as that laid down in the British Royal Warrant, where 
it signifies any violation of the laws and usages of war, committed during 
any war in which His Majesty has been or may be engaged since 2nd 

September, 1939.(1) 

Attention should be drawn to the offences specifically mentioned in the 
second paragraph of Art. 1 and in the whole of Art. 2. These passage ~. 

as follows: 
" In particular,(2) the offences specified and made punishable under 

Arts. 92, 132, 265 et seq., 295, 296, 301 , 302, 303, 304, 309 to 317, 332, 
334, 341, 342, 343, 344, 379, 400, and 434 to 459 of the Code Penal and 
Arts. 214, 216, 221 et seq., of the Code de Justice Militaire shall be the 
subject of prosecution in accordance with the above provisions, if they 
have been committed in the circumstances described in paragraph 1 of 

the present Article. 
" Article 2. The provisions of the Code Penal and of the Code de 

Justice Militaire shall be interpreted as follows : 
"(1) The illegal recruitment of armed forces, as specified in Art. 92 ~f 

the Code Penal, shall include all recruitment by the enemy or his 

agents ; 
"(2) Criminal association, as specified in Arts. 265 et seq. , of the Code 

Penal, shall include within its scope organisations or agencies 
engaged in systematic terrorism ; 

"(3) Poisoning, as specified in Art. 301 of the Code Penal, shall include 
the exposure of persons in gas chambers, the poisoning of water 
or foodstuffs, and the depositing, sprinkling or applying of noxious 
substances intended to cause death ; 

"(4) Premeditated murder, as specified in Art. 296 of the Code Penal, 
shall include killing as a form of reprisal ; 

(1) Regarding the French approach to war crime trials and their punishment, see a/,so 

pp. 53-4. (') The Court of Appeal bas pointed out that this enumeration is not intended to be 

exhaustive (see pp. 46-7). 
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"(5) Illegal restraint, a pecified in Arts 341 342 d 
Penal, shall include forced labour ~f . if an 343 of the Code 
any reason whatever of any detainedc•~/~:: an! deportation _for 
whom no entence which is in accordance with~~~\ persodn agamst 
of war has been pronounced aws an customs 

"(6) Illegal restraint, a pecified in paragraphs I d 2 f A 
the Code Penal, shall include the em lo an o rt. 344 of 

" prisoners of ~ar or con cripted civilianr yment on war work of 

(7) ~letl;~strlamt, a _s pecified in the last paragraph of Art 344 of th 
_0 _ ': ena , shall mclude the employ t f · · e 

c1V1l1ans in order to protect the m_en o pnsoners of war or 
.. (8) . enemy , 

Pillage, as specified in Arts. 221 et 
Mi~itaire , shall include the impositiotJr•cifi t~~ C;de de Just(ce 
or illegal requisitioning, confiscation or spoli~~~e th:es, excesls1ve 
export from French territory by what ' remova or 
k. d . 1 d. ever means of property of 

m , me u mg movable property and money.,, any 

One of the Articles which are f d . 
and who e content are not ind~:: JO?e m the second paragraph of Art. 1, 
notes to the Wagner ca e . •t h e~ m Art. 2, has been dealt with in the 
Penal defines murder As' t~ 1s een seen that Art. 295 of the Code 
the penalty for pre~editated s mu~:x state~ ~lsewhere, -'\rt. ~02 provides 
304 provides the penalty for murder.([) patnc1de and po1sonmg, and Art. 

Of the remainder, Art. 132 of the C d . 
and al tering of French money and tho ': Pet~ deals with the counterfeiting 
with con piracies to prepare or com:i c1r~u at1on t~ereof, Arts. 265 et seq., 
303 with torture and act of barba ·t t c;~e;i3ga1?st persons or property, 
an~ trikin~, not regarded as mu:~ y, - 7 with voluntary ~ounding 
delict , 332 and 334 with e t . er,l and other voluntary cnmes and 

. c r am sexua offences 379 "th th f . 
extortion, and 434-459 with ar d • WI e t, 400 with 
of the Code de Justice Militaireo~e:~ o~:;:r 'orms of destr~ction. Art. 214 
offence against wounded, sick and sd;;d s~l~i::s~f authonty and 216 with 

VJ. PROVISIO S REGARDING THE DEFENCE OF SUPERIOR ORDERS 

Art. 3 of the Ordinance runs as follow . " L d 
issued by the enemy authorities orders s. . a_ws, ecrees or regulations 
or by authorities which are or' have ~ pe~ts !ssued by these authorities, 
pleaded as justification within the ? su ordinated to them, cannot be 
b_ut can only, in suitable cases be ;:;::;;i~g of Art. 327 ~f the Code Penal, 
c1rcum tance." ' e as an extenuatmg or exculpating 

Art. 327 of the Code Penal makes the C LI . . . 
or delict is committed when the I . "d o owi?g prov1s1on: " No crime 
by the law or by legal autborit/?,m1c1 e, wounding or striking was ordered 

Further details relating to the defence are set out on pp. 54-5. 

Vil. PENALTIES ATTACH! G TO WAR CRIMES 

Art. I of the Ordinance tale sim I . 
shall be " prosecuted by French MTi Y tha~ the persons specified therein 
accordance with the French la . I~ ary Tribunals and shall be judged in ws m ,orce." 

(') Seep. 97. 
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Apart from making certain special provisions concerning military degrada­
tion and loss of rank and prohibition of residence, and apart from providing 
the penalties attaching to the commission of a delict, Art. 192 of the Code 
de Justice Mi/itaire, the only article appearing under the Chapter heading: 
" Penalties Applicable," states: " The penalties which can be applied within 
the military jurisdictions for crimes are those laid down in Arts. 7 and 8, of 

the Code Penal." (Italics inserted.) 
These Articles, together with the preceding one, read as follows : 

"(6) The penalties for crimes are either corporal and ignominious, or simply 

ignominious . 
·'(7) The penalties which are corporal and ignominious are: (I) death; 

(2) penal servitude for life ; (3) deportation ; (4) penal servitude for a 
term ; (5) detention ; (6) confinement. 

"(8) The ignominious penalties are: (I) banishment; (2) civic degrada-

tion." 
These articles provide the possible range of puni hment under French 

Criminal Law ; Articles providing against individual offences supply the 
relevant penalties. For instance, in the Wagner trial, Articles 302 and 304 
of the Code Penal were referred to by the Prosecution, and by the Tribunal 
in its judgment. The former provides that the penalty for premeditated 
murder, patricide and poisoning shall be death. The latter lays down that 
simple murder (i.e., voluntary homicide) shall be punished by penal ervitude 
for Life, except in two cases, when the death penalty shall be pronounced. 
The first arises whe.1 the murder has been preceded, accompanied or followed 
by another crime.(1) The second arises when the murder has had as it 
object the preparation, facilitation or execution of a delict, or the facilitating 
of the flight, or assuring the impunity, of the authors or accomplice of a 

delict.(2) 

vm. THE PROCEDURE FOLLOWED rN FRENCH WAR CRIMES TRIALS 

The Ordinance makes no special provisions regarding procedure, but 
simply makes reference to trial " in accordance with the French laws in 
force." It is useful, however, to make a short survey of the procedure 
applied in French war crime trials, with particular reference to the Wagner 

case. 
After his preliminary investigation of the case (Information}, a military 

Juge d'/nstruction decides whether it should go before a Military Tribunal 

for trial. 
Article 68 of the Code de Justice Militaire, to which reference wa made by 

the Tribunal in rejecting the plea made by Griiner's Counsel to the Juris­
diction of the Tribunal, includes the following passage : 

" For all acts liable to be punished by sentences of death, deportation, 
penal servitude, imprisonment or confinement, the case can be sent before 

( 1) See the account on p. 4-1 of the questions put to the Military Judges regarding Gruner. 
(I) And see also the penalties provided by the Articles quoted in the notes to the Wagner 

Trial, pp. 50-3. Articles 3S and 37 of the Code Penal, to which also the Acte d'Accusation, 
and the Tribunal referred, make general provisions regarding the cases where civic degrada­
ion may, or must, be accompanied by imprisonment, and regarding wartime confiscation 
or the benefit of the nation of the goods of a condemned person. 
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a Military Tribunal onJy by the Court of Indictment (Chambre des mises 
en accusation) of the Appeal Court for the jurisdictional area within which 
the Tribunal operate . " 
lo peace time, accordingly, the luge d'Jnstruction must refer such cases 

to_ the Court of Indictment of the appropriate appeal court, in accordance 
with Art. 66 of the Code, which provides to that effect. 

As the Tribunal trying the Wagner case pointed out, however, Art. 68 of 
the Code de Justice Militaire is not applicable " in time of war." 

. Article 12~ bis of that code provides that : " All the rules laid down in 
Title I of this Code, concerning Permanent Military Tribunals in time of 
peace, must be observed al o a regards Permanent Military Tribunals in 
the terri~ori~l dis~ric_ts i~ tin:ie of war, the powers of the General commanding 
the temt~nal d1stn_c~ m ume of peace being transferred to the General 
comma~dmg the m1~tary region or the territorial district to the extent of 
the territory under his authority, provided that: ... 
" (2) lo time of ~ ~r, Art. . 68 shall be inapplicable, and the sending of cases 

before~ !""•litary Tribunal by Order of Committal shall be carried out 
by_ a m1btary Jllge d'Jnstruction, as regards both Permanent Military 
Tribunals and Military Tribunals attached to the armies." 

.. Again, Art. ! 77, to ~ hich t~e Tribunal_ specifically referred, provides that : 
lf the luge 1 ln_struct10n: : . 1s ~ft~e opmion that the act charged constitutes 

a~ offence ~~thm th7 mJlitary Jurisdiction he shall refer the accused for 
trial to a Military Tribunal, Art. 68 not being applicable . ... " 

!~e _next steps are pr?vided by Art. 69, 177 and 179 of the Code de Justice 
1!fd11mre. T~e app~opnat~ Public Prosecutor (Commissaire du Gouvernement) 
1 char_ged wit? takmg action against the acused before the Military Tribunal 
to ~h1ch he 1s attached. He must immediately cause the accused to be 
not1fie? of th~ Order of Trial (Ordonnance de Renvoi) whereby the 
Juge d Instruct/On ha ent the case before the Military Tribunal. He sends 
to . the Ge~eral commanding_ the territor~al district in which the Milita~ 
Tribunal sits, a request for its convocation. Finally, he must also draw 
up an Acte d'A ccusation ([ndictment). This document is, in fact, a recital 
of the fact alleged by the Prosecution. 

Art. _ 179 of the Code_ tate that, 24 hours at least before the meeting of 
the . Tn~unal, the_ ~ublic Prosecutor shall communicate to the accused a 
nouticat1on contammg th~ order convening the Tribunal, the crime alleged, 
the text of the law apphcable and the names of the witnesses whom he 
propo ed ~o call. I: the accused has not chosen a defending Counsel, a 
Counsel will be officially provided for him. 

'."-rt. 72 of ~he Code provides that trials shall be public, except where the 
Tribunal decide~ that this appears dangerous to public order or morals. 
In any case the Judgment mu t be delivered in public. 
. Art. I 19_ of t~e Code, which was mentioned in the Wagner proceedings 
!? connection with the ab ence of Huber, contains the following passages: 
. When the accused . ha been referred to a Military Tribunal for trial and 
1t has not been po s1bl~ to arrest him, or when he has escaped after being 
arre ted ... on the receipt of the Decision (1) or Order of Trial, and on 

(1) !'- reference t~ ~ decision of a higher court referring a matter to a Military Tribunal 
for trial. See earlier m these notes on procedure, pp. 97-8. 
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the initiative of the Public Prosecutor, the President of the Military Tribunal 
shall issue an Order, setting out the crime or delict for which proceedings 
are being taken against the accused, and stating that he will be held bound 
to present himself within six days, rec~oning fro~ th~ date of ex~ution of 
the last of the formalities connected with the pubbcat1on of the said Order. 

• • lo wartime, or where the territory in which the offence bas been com­
mitted is declared to be in a state of siege, the period shall be reduced to 

five days." 
lf the accused fails to present himself during the period of grace, Art. 120, 

quoting a Decree-Law of 20th May, 1940, states that proceedings can be 
taken against him in his absence or in default (par contumace ou par defaut). 

The discretionary power of the President regarding the use of evidence, 
which was referred to in the Wagner trial, arises out of Art. 82 of the Code, 
which includes the following words: " The President shall have a dis­
cretionary power in relation to the conduct of the proceedings and the 
finding of the truth. He shall be able, during the proceedings, to cause to 
be produced any evidence which seems to him to be of value for the finding 
of the truth, and to call, even by means of a summons, or to produce, any 
person to whom it seems necessary that a bearing should be given." 

After the examination of the witnesses, the accused (1) and the evidence, 
and after hearing the arguments of Counsel, the accused and his Counsel 
having the last word, the Tribunal must then, in accordance with Arts. 89-91 
of the Code, retire and vote by secret ballot, answeri~g " yes " or " no " 
to the questions of fact and law put by the President. By a law of 
3rd February, 1941, the simple majority is sufficient for decisions on these 
questions, during wartime. Otherwise the majority must be at least 5 to 2. 
Should the accused be found guilty, the Tribunal must then, by virtue of 
Art. 91 of the Code, decide whether there were extenuating circumstances, 

and must fix the penalty. 
In accordance with Art. 93, the President of the Tribunal must then read 

the judgment in public sitting. 

IX. PROVISIONS REGARDING APPEALS 
lo time of war, according to the provisions of a Decree of 3rd November, 

1939, Permanent Military Appeal Tribunals are to be set up, their num­
ber, seat and jurisdiction being fixed by decree. They are to deal only 
with cases involving persons convicted by Military Tribunals. Art. 135 
of the Code de Justice Militaire states that such persons shall have twenty­
four hours during which they may appeal to such a court. This period 
begins to run at the end of the day on which the judgment of the Military 

Tribunal is read. This ap?(:al to a Permanent Military Appeal Tribunal is the only one 
possible in wartime against a decision of a Permanent Military Tribunal. 
The former, in accordance with Art. 133 of the Code de Justice Militaire 
is not concerned with reviewing the whole trial conducted by the inferior 
tribunal, but only with finding whether the judgment delivered thereby 
constituted a correct application of the law.(2) 

(1) 1be accused himself cannot be examined on oath. . . 
(I) 1be Permanent Military Appeal Tribunal does not, therefore, eoqwre into mere 

questions of fact. 
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Art. 134 states that : " Military Appeal Tribunals can annul decisions 
only in the following cases : 
"(l) when the Military Tribunal has not been composed in accordance with 

the provisions of the Code, 
" (2) when the rules of competence have been violated, 
"(3) when the penalty laid down by the law has not been applied to the acts 

declared to be proved by the Military Tribunal or when a penalty has 
been pronounced which goes beyond the cases stated by the law, 

"(4) when there has been a violation or omission of the formalities laid 
down by law as a condition of validity, and 

• • (5) when the Military Trib_un3:l has omitted to decide upon a request of 
the 3:ccused, or an application of the Public Prosecutor, which aims at 
making use of a power or a right accorded by the law." 

AccNding to the provi ions of the Decree of 3rd November 1939 
" In all cases where a Military Appeal Tribunal has been established person; 
sentenced by M~litary T~ibunals cannot appeal to the Court of Appeal 
(Cour de Cassatwn) again t the decisions of Military Tribunals and of 
Military Appeal Tribunal." 
. In peacetime, in accordance with Art. 100 of the Code de Justice Militaire 
Judgments delivered by Military Tribunals can only be challenged by way of 
an appeal to the Court of Appeal, for the reasons and under the conditions 
set out by Art. 407 et seq. of the Code d'Jnstruction Criminel/e. A convicted 
pers?n h_as thr_ee wh~le days, after that on which his sentence has been notified 
to him, in which to mform the Clerk of his desire to appeal. 

Since the appeal of Wagner, Rohn, Schuppel, G!ideke and Gruner was 
heard on 24th J~ly, . 1946, that_ i_s. to ~ay at a date after l st June, the legal 
date of the termmat10n of hostilities, 1t was heard by the Criminal Division 
of the Court of Appeal. 

X. THE LEGAL BASIS OF MILITARY GOVERNMENT TRIBUNALS IN THE FRENCH 

ZONE OF GERMANY 

The number of war crime trials held before French Military Government 
Cou_rts has been relatively small. Their jurisdiction is laid down in 
Ordmance o. 20 of 25th November, 1945, and Ordinance No. 36 of 
25t~ February, 1946, of the French Commander-in-Chief. The legal 
basis of war crimes legisl3:t!on in the Zones of Germany was provided origin­
ally br the _power of~ m1htary ~om_mander to act as the legislative judicial 
and execuuve authonty for t~rntones occupied by him, and later also by 
the fact ~bat, by the Declaration regarding the Defeat of Germany and the 
assumpt~on of supreme 

1
authority wit~ respect to Germany made in Berlin . 

on the 5th June, 1945,() the four Alhed Powers occupying Germany have 
assumed supreme authority with respect to Germany including all the 
powers possessed by the Ge_rman government and any state, municipal or 
local government, or authonty. 

~~ting as Supreme Allied Commander before the emergence as separate 
ent1t1es of the_ four Allied Zones of Germany, General Eisenhower pro­
mulgated Ordinance No. I (Crimes and Offences) and Ordinance No. 2 

( 1) British Command Paper (1935), Cmd. 6648. 
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(Military Government Courts). A French High Command in Germany 
was created on 15th June, 1945, and Ordinanc~ No. l of 28th July, 1945, 
of the French Commander-in-Chief, which was thus enacted after the 
Berlin Declaration and after the emergence of the four Allied Zones, 
maintained in force the two Ordinances of the Supreme Allied Commander 
referred to above. This brief account of the legal history of the French 
Military Government Tribunals is repeated in the Preambles to Ordinances 
Nos. 20 and 36 of the French Commander-in-Chief. 

Law No. 10 of the Allied Control Council (Punishment of Persons Guilty 
of War Crimes, Crimes against Peace and Crimes against Huma~ity), ~ea~r~s 
the right of the Commander-in-Chief of each Zone to esta_bb h w1thm hi 
Zone tribunals for the punishment, inter alia, of war cnmes. Art. Ill, 
I and 2, thereof provide that: " Each occupying authority, within its Zone 

of occupation : 
"(a) shall have the right to cause persons within such Z~ne s~spected of 

having committed a crime, including those charged with cnme by one 
of the United Nations, to be arr sted . ... 

"(d) shall have the right to cause all persons so arrested and charged, 
and not delivered to another authority as herein provided, or released, 
to be brought to trial before an appropriate tribunal. 

. 

"(2) The Tribunal by which persons charged with offences hereund~r shall 
be tried and the rules and procedure thereof shall be deternuned . or 
designated by each Zone Commander for ~s _respe~tiv~ ~o~e. Nothmg 
herein is intended to or shall impair or liuut the Junsd1ct1on or power 
of any court or trib~nal now or hereafter established !~ any Z~ne by 
the Commander thereof, or of the International M1lita"'., Tnbunal 
established by the London Agreement of 8th August, 1945. 

XI. THE JURISDICTION OF MILITARY GOVERNME T TRIBUNALS IN THE FRE CH 

ZONE OF GERMANY 

Arts. 1 and 2 of Ordinance No. 20 provide that : 

" Art. l. 
" Military Government Tribunals are ..:ompetent to try all ~ar crimes 

defined by international agreements in force between the occupying Powers 
whenever the authors of such war crimes, committed after the 
1st September, 1939, are of enemy nationality or are agent , ~ther than 
Frenchmen in the service of the enemy, and whenever such cnme have 
been com~itted outside of France or territories which were under the 
authority of France at the time when the crimes were committed. 

" Art. 2 
" These crimes are punishable by all the penalties which such Tribunals 

are empowered to pronounce, including the death penalty." 

Art. l of Ordinance No. 36 lays down that : 
" Military Government Tribunals in the French Zone of ~cupation 

in Germany are competent, in virtue of Law No. 10 o~ the Allied Co~trol 
Council concerning the punishment of persons responsible for war cnmes, 

H 
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crim~ against peace and crimes against humanity to try the en· set 
out m that law." ' mes 

The provisions of Law No. 10 which are importa t . th· . th · d · · n 10 ts connection are 
"ose contame m Art. 11, of whic paragraphs 1 and 2 run as follows : 

(l) Each of the following acts is recognized as a crime : 
" (a) Crimes against Peace. Initiation of invasions of other co nt . 

~n~ ~~rs of aggres i~n !n violation of international laws and t~t::: 
me ~ mg but not !muted to planning, preparation initiation or 
~agi~g a war of aggression, or a war of violation bf international 
reat1es, agree~ent or as urances, or participation in a common 

plan or conspiracy for the accomplishment of any of the fioreg . 
"(b) W: C . omg. 

ar . n~es . . At~ocities or offences against persons or ro rt 
const_,t~tmg v10lat1ons of the laws or customs of war inclu~in peb:i 
not /tmtted to, murder, ill-treatment or deportation to slave 1:bour 
or . or any other purpose, of civilian population from occu ied 
temtory, murder or ill-treatment of prisoners of wa p o th k·lr r or persons 

n e s~s, •. ~g of hostages, plunder of public or private property 

J
::~end beystmr~l~ttt on o. f citi~s, towns or villages, or devastation no~ 

1 1 ary necess1ty. 
'(c) Crim? ~gainst Humanity. Atrocities and offences including but 

~ot _1 m1ted to murder, extermination, enslaveme~t de ortation 
~mpinsonment~ _t?rture, rap~, or other inhumane a~ts !mmitted 
ga ntt _any cJV1lian populat,on, or persecutions on political racial 

or re g1ous grounds whether or not in violation of the d~mestic 
laws of the country where perpetrated. 

"(d) Membershi_P _in categoric of a criminal group or or anisation 
declared cnmmal by the International Military Trib l g 

' (2) A · . una. 
ny /~rson without regard to nationality or the capacity in which he 

~~t~hfs t~t~;:cff ~o have(commi~te~ a crime as defined in paragraph l 
co . . ,f e was a) a prmc1pal, or (b) was an accessory to the 

mm1ss10n o an_Y uch crime or ordered or abetted the same or 
(c) too~ a c?nsent~ng ~art therein, or (d) was connected with plan~ or 
ente~n ~ mvolvmg ,ts commission, or (e) was a member 
orgamsatton or group conn cted with the co . . f of any · (f) . · mm1ss1on o any such 
~~:~e~~:nnw,th(~efe1redn_ce to paragraph l{a), ifhe held a high political 

. i • a~ me u mg General Staff) position in German or i~ 
~;: 6°f ,ts_ ~L~esd, co-_belligerents or satellites or held high position in 

nanc,a' m ustnal or economic life of any such country." 

ANNEX ID 

UNITED STATES LAW AND PRACTICE 
CONCERNING TRIALS OF WAR CRIMINALS 

BY MILITARY COMMISSIONS, MILITARY 
GOVERNMENT COURTS AND MILITARY 

TRIBUNALS1 

l. THE DCFFERENT TYPES OF UNITED STATES MILITARY AND MILITARY GOVERNMENT 

TRIBUNALS 
In United States Law there are three types of Military Tribunals, namely 

(a) Courts Martial, General, Special and Summary, (b) Military Commission , 
and (c) Provost Courts. In addition to these Tribunals, based on internal 
United States law, both Common Law and Statutory Law, there exist, in 
territory occupied by United States Forces, (d) Military Government Courts 
and Military Tribun ls established by Military Government. This Annex, 
which deals with the trial of war criminals by United States Courts, is not 
concerned with the type of Military Tribunals mentioned under (a) (Courts 
Martial). Although United States Law (Art. 12 of the Articles of War) 
provides that General Courts Martial " shall have power to try any person 
subject to Military Law ... and any other person who by the law of war is 
subject to trial by military tribunals " and although under thi article the 
United States can at any time elect to try war criminals before General 
Courts Martial, this bas, in practice not be done. 

Provost Courts (supra (c)) are Tribunals of a summary nature. As there 
have not been trials of war criminals before United States Provost Courts, 
this type can also remain outside the scope of this introduction, which will 
therefore be restricted to Military Commissions (Part I) and Military 
Government Court and Military Tribunals established by Military Go em-

ment (Part II). 

PART I: UNITED STATES MILITARY COMMISSIO S 

11. THE BASIC PROVISIONS 
The United States Military Commissions are an old institution which 

existed prior to the Constitution of the United States of America. They 
have been described as the American Common Law War Courts. 

They were not created by statute, but recognised by statute law. In very 
recent decisions (the so-called Saboteur case ex parte Richard Quirin (1942), 
in re Yamashita (1946) and in re Homma (1946)) the Supreme Court of the 
United States had occasion to consider at length the sources and nature of 
the authority to create Military Commissions. The Supreme Court stated 
that Congress and the President, like the courts, possess no power not derived 
from the Constitution of the United States. But one of the objects of the 
Constitution, as declared by its preamble, is to " provide for the common 

( 1) This Annex is based on Annex 11 to Volume I of this series, but bas been amended 
so as to take account of developments since the publication of Volume 1. 
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defence." As a means to that end the Constitution gives to Congress the 
power to " provide for the common Defence," "To raise and support 
Armies," " To provide and maintain a Navy," and" To make Rules for 
the Government and Regulations of the land and naval Forces." Congress is 
given authority " to declare War ... and make Rules concerning Captures 
on Land and Water," and " To define and punish Piracies and Felonies 
committed on the high seas and Offences against the Law of Nations." In 
the exercise of the power conferred upon it by the constitution to " define 
and punish ... offence against the Law of Nations," of which the law of 
war is a part, the United States Congress has by a statute, the Articles of War, 
recognised the " Military Commis ion" appointed by military' command, 
as it had previously exi ted in United States Army practice, as an appropriate 
tribunal for the trial and punishment of offences against the law of war. 
The Supreme Court pointed out that Congress by sanctioning the trial by 
Military Commission of enemy combatants for violations of the law of war 
had not attempted to codify the law of war or to mark its precise boundaries. 
Instead it had incorporated, by reference, as within the pre-existing juris­
diction of Military Commissions created by appropriate command, all 
offences which are defined as such by the law of war, and which may con­
stitutionally be included within the jurisdiction. 

The Constitution confers on the President the " executive Power " and 
imposes upon him the duty to " take care that the Laws be faithfully exe­
cuted." It makes him the Commander in Chief of the Army and Navy. 
The Constitution thu inve ts the President as Commander in Chief with 
the power to wage war and to carry into effect all laws passed by Congress 
for the conduct of war and for the government and regulation of the Armed 
Forces, and all laws defining and punishing offences against the law of 
nations including tho e which pertain to the conduct of war. 

The President of the United States, as the Commander in Chief of the 
Armed Forces, and the Commanders in the Field have the power to appoint 
Military Commissions and to prescribe the rules and regulations under 
which they have to operate. 

It should be added that Military Commissions may be appointed not only 
by the President or any Field C mmander but also by any Commander 
competent to appoint a General Court Martial. The Commander in the 
Field has this right because of his general power as a Military Commander. 

Ill. REGULATIONS FOR THE TRlAL OF WAR CRIMINALS BY MILITARY COMMISSIONS 

The British Royal Warrant of 14th June, 1945 (see Annex I of Volume I of 
thi eries, pp. 105-110) ha made regulations for the trial of war criminals for 
all British Military Courts in all theatres of operations and in all territories 
under the jurisdiction of the United Kingdom Government and armed forces. 

The United State authorities, on the other hand, have made different 
provision for different territories. The President, as President and Com­
mander in Chief of the Army and Navy, by Order of 2nd July, 1942 (7 Federal 
Regi ter 5103), appointed a Military Commission and directed it to try 
Richard Quirin and seven other German saboteurs for offences against 
the laws of war and the Articles of War and prescribed regulations for the 
procedure on the trial and for review of the record of the trial and of any 

, 
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fthe Commission. At the same time, by Proclamation 
judgment ~\rn!;:~e i101), the President declared that " al_l persons ~h~ 
(7 Fede~a e~. r residents of any nation at war with the U~te 
are subJects, c1_t1zen~· ence to or act under the direction of any such nation, 
States or wh~ g1v~ o ~ war enter or attempt to enter the United St:it~s ... 
and who dunng time ~ and are charged with comm1ttrng or 
through_ coastal or b~unda~i~=~es~botage, espionage, hostile or warlike 
attemptm~ or_ prepanng t f r shall be subject to the laws of war and 
acts, or v10l~t1<:>ns of h~. aws o_ wa 'i ,, The Supreme Court of the United 
to theJ·urisd1ct1on of military tn~u,na ds. Q . . 317 us l (1942) sustained 

· · t Ric 1ar wn,, · · ' 
States in its dec1s!on ex pedar e . t vario~~ contentions based upon the 
the validity of this proc ure agams 
Constitution of the United States. I . f the Trial 

1 M Namey Regu attons or 
Similarly, by command ?f Genera c 'erations were made on the 

of War Crimes for the Me~terranean theat~et~~ ~p Re ulations (in the follow-
23rd September, 1945, by c_ircular No. l !4;lations), f~rmed the basis of_ the 
ing pages calle~ the Med1terranef n f g Case 2 of Volume I of this senes). 
proceedings agamst General Dost er see . . d. g Military Com-

1 E. h r a directive regar .10 
By command of Genera isen owe ' . as n1ade by an Order of 

. th atre of operations w 
missions m the European ell d th European directive hereafter). The~e 
25th August, 1945 (to be ca e e . l Case No 4 of Volume I of tht 
rules applied, e.g. , to _the Hadamar tn~ \dbrunne; a~d Wilm, reported in 
series), and to the Trials of Schosser, o 

the present v~lume. Pacific Regulations governing the 
For the United States Armed Fo~es, l M;cArthur on 24th September, 

trial of war criminals_ were made by ene:r 1945, formed the basis of the 
1945. These regulattons of 24th Septem v' I ·,a and of the Jaluit Atoll 

. f h J ese General ~ amas II ' 
trial, inter al,a_, o t_ e a?an h re ulations were superseded _a1m0 t 
Case, No. 6 10 this senes. ! es~ I ; the , Regulation Governing the 
l·mmediately after he Yamashita tna y D ber 1945 generally called 

· · 1 " of 5th ecem , , . 
Trials of Accused War Cnmma s l " Whenever in thi Annex, 

. " " SCAP Ru es • " SCAP Regulations or ·. to the Regulations made on 
" SCAP " Rules are quoted, the refere~ce is f 24th September 1945, which 

Th r r Regulations o ' . d 5th December, 1945. e ear te ffi f the courts were also cite a 
. l f the o cers o ' d d sometimes, 10 the pa~ ance o . . . h them from the Document . ate,, 

" SCAP " Rules, will, to d1stmgu1sh " Pacific September Regulauon . 
5th December, 1945, here be called t ~ ted by Rules of Procedure and 
The " SCAP Regulations ,, were supp emd ~~f Cr,·minals issued by Head-

.. rr · l 0 r Accuse nar ' 6 d 
Outline of Procedure ,or ~_na :,..<rm and dated 5th February, 194 an 
quarters, Unit~d States Eighth l ~acArthur dated 27th December, 1946. 
were amended ma letter of Genera p .fi September Regulations 

. · 1il to the act c 
Another set of Regulations sm ar J , 1946 and are referred to 

were issued for the China Thea~re on 21st anuar}, ' 
hereafter as the China Regulations. WAR 

REGULA TIO S FOR THE TRIAL OF 
JV THE DEFINITION OF WAR CRIME IN THE THEATRES OF OPERATIONS 

• RENT UNITED STA TFS 
CRIMINALS IN THE DIFFE tl the scope of the offence 

The definition of" war crime" ~~d conCseque~ ~ons is different according 
. . d" . f Military omm1ss1 ct · 

falling under the Juns ict~on o . ti dealt with in the prece mg 
to the different Regulations and Direc ves 
paragraph of this Annex. 
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The narrowest jurisdiction is that vested in the Military Commissions 
appointed in the Mediterranean Theatre of Operations. In the Mediterranean 
Regulations (Regulation l) the expression" war crime" means a violatipn 
of the laws or customs of war. 

Under the European Directive (paragraph la), Military Commissions are 
appointed for the trial of per ons who are charged with violations of the laws 
or customs of war, of the law of nations or of the laws of occupied territory, 
or any part thereof. The European Directive adds therefore to the jurisdiction 
of Military Commissions violations of the law of nations other than the laws 
or customs of war, and violations of the local law of the occupied territory. 
In Regulation 5 of the Pacific September Regulations the offences falling 
under the jurisdiction of the Military Commissions are described as follows: 
• • murder, torture or ill-treatment of prisoners of war or persons on the seas ; 
killing or ill-treatment of hostages ; murder, torture or ill-treatment or 
deportation to slave Jabour or for any other illegal purpose, of civilians of, 
or in, occupied territory ; plunder of public or private property ; wanton 
destruction of cities, towns or villages ; devastation, destruction or damage 
of public or private property not justified by military necessity ; planning, 
preparation, initiation or waging of a war of aggression, or an invasion or 
war in violation of international law, treaties, agreements or assurances ; 
murder, extermination, en lavement, deportation or other inhumane acts 
committed against any civilian population, or persecution on political, racial, 
national or religiou grounds, in execution of or in connection with any 
offence within the juri diction of the commission, whether or not in violation 
of the domestic law of the country where perpetrated ; and all other offences 
against the laws or customs of war ; participation in a common plan or con­
spiracy to accomplish any of the foregoing. Leaders, organizers, instigators, 
accessories and accomplices participating in the formulation or execution of 
any such common plan or conspiracy will be held responsible for all acts 
performed by any person in execution of that plan or conspiracy." 

The SCAP Regulations of 5th December, 1945, which have superseded the 
Regulations of 24th September, 1945, define the offences to be tried by the 
Military Commissions in the following words (Regulation 2(b)): 
"(1) Military commissions established hereunder shall have jurisdiction 

over all offences including, not limited to, the following : 
"(a) The planning, preparation, initiation or waging of a war of aggression 

or a war in violation of international treaties, agreements or assur­
ances, or participation in a common plan or conspiracy for the 
accomplishment of any of the foregoing. 

"(b) Violations of the laws or customs of war. Such violations shall 
include, but not be limited to, murder, ill-treatment or deportation to 
slave labour or for any other purpose of civilian population of or in 
occupied territory ; murder or ill-treatment of prisoners of war or 
internees or persons on the seas or elsewhe;e ; improper treatment 
of hostages ; plunder of public or private property ; wanton 
destruction of cities, towns or villages ; or devastation not justified 
by military necessity. 

"(c) Murder, extermination, enslavement, deportation and other inhuman 
acts committed against any civilian population before or during the 
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. . on olitical, racial or religious grounds in 

:d::i:f G:~:~tl· :~:~~'~~~~tu;=~~~~':~~ 
perpetrated. bee committed after a particular date to 

"(2) The offence need 1;1ot have n arties sub·ect to arrest, but in general 
render the responsible pa_rtyedor _P . ~he period immediately pre-
should have been comm1tt smce or m " 
ceding the Mukden incident of 18th September, 1931: . . . 

h . . d" fon of the Comm1ss1on is c1rcum-
I_n the Cfoo::a . R~g~l~~:n~li:a~r~~~~issions established hereunder shall 

cnbed a_s ? ?ws . . . a !fences : Violations of the laws or 
have junsd1ct10~ over_ the follo;~~;i~ to murder, torture, or ill-treatment 
cu toms of war, mcludmg but no h as . killing or ill-treatment of hostages, 
of prisoners of war o_r persons on t e se ~rtation to slave labour or for any 
murder torture or ill-treatment, or dep . ·ed terr1·tory . plunder of 

' f · ·li f or m occup1 , 
other illegal purposes, o c1v1 ans o ,d t uc' tion of cities towns or villages ; 

bl. . t property . wanton es r , . tfi d pu 1c or pnva e . , f blic or private property not JUS I e 
devastation, destruction or damage o p~ . f enslavement deportation or 
by military necessity ; m~rder, e~terrruna ;~~an opulatio~, or persecution 
other inhuman acts committed aga1~s~ any d;' in execution of or con-

. . l . l f ona\ or relig10us groun • . h h 
on polit1ca' racta' na t . . . . ·urisdiction of the commission, w et er 
nection with an~ offence within th~\ f the country where perpetrat~d ; 
or not in violation of the domestic aw o t s of war . participation m a 

a gainst the laws or cus om , Le d and all other ouences a . li h of the foregoing. a ers, 
common plan or conspiracy to ~ccompd s ac~~~plices participating in the 
organizers, instigators, acce sones an . . on plan or con piracy will be 
formulation or execution of anyf such dc~m:ny person in execution of that 
held responsible for all acts per orme y 
plan or conspiracy." . 1 b Military Tribunals, the 

. . h ~ subject to tna Y . f h In descnbmg t e o en~es d . . China reflect the mftuence o t . e 
Regulations used in the Pacific theatre an19~ and particularly of Article 6 of 
Four Power Agreement of _8th A~~r-5t, Tribunal annexed to it. Under the 
the Charter of the Intemat1o?~l 1T1t~~ na\ has jurisdiction over : 
Charter the International Military n u • 

(a) Crimes against peace, . . f the laws or ~ustoros of war, and 
(b) War crimes, namely, v'.olation ° 
(c) Crimes against humamty. . h SCAP Regulations have 

. • perattng under t e 
Military Comnuss1ons o . . but not limited to, the three type 

jurisdiction over all offences, mcluding, l tated there that the offences 
of offences enumerated. It is also expres~ y i5 r date but in general should 
need not have been committed af!er ahparllc~ ~ imm~diately preceding the 
have been committed since or m t e peno . 
Mukden incident of 18th September, 1931. 

MJUTARY COM:MIS.SIONS v. COMPOSITION OF . • Military Commissions must be 
Under all the Regulations ment1onedbe In the European and Medi-

composed of not fewer than_ three m;:m.,:~s must be officers of the U?ited 
terranean Theatres of Operations the Directive and Regulation 3 
States Army. (Paragraph l(c)_of the European 
of the Mediterranean Regulations.) 
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Under Regulation 8 of the China Regulations, a Commission may consi~t 
of Army and other ervice personnel or of both service personnel and 
civilians. T he Pacific September Regulations, on the other hand, provide 
also for" international military commissions consisting of representatives of 
several nation or of each nation concerned, appointed to try cases involving 
offence again t two or more nation or any other offences ; and commissions 
consi ting of members of any one branch or of several branches of the army 
services of one or more nation . " (Regulation 2.) The SCAP Regulations 
contain imilar provisions (Regulation l(b)) with the difference that an 
International Commi ion may al o try cases involving offences against one 
nation onJy. 

The most outstanding in ta nee of an American Military Tribunal consisting 
of repre entatives of everal nations is the International Military Tribunal 
for the Far Ea t which was e tabli hed by Special Proclamation of General 
Douglas MacArthur of 19th January, 1946 (as amended by a subsequent 
Order of 26th April, 1946)," for the just and prompt trial and punishment of 
major war criminals in the Far East." The Pacific September Regulations 
(No. 5(b)) also provide that per ons whose offences have a particular geo­
graphical location outside Japan may be returned to the scene of their crimes 
for trial by competent military or civil tribunals of local jurisdiction, 
which is an application of the Moscow Declaration of 30th October, 
1943, to the Pacific theatre of war. 

The provision relating to the return of Japanese war criminals to the scene 
of their crimes is omitted in the SCAP Regulations. It is, however, retained 
in the China Regulations (Regulation 5(b) concerning persons whose offences 
have a geographical location out ide the China Theatre of Operations). 

VI . THE J DGE AD OCATE 

In American law the function of the Judge Advocate is entirely different 
from that of the Judge Advqcate in British Military Tribunals. Whereas 
the British Judge Advocate is an impartial adviser to the Tribunal (see 
Annex I of Volume I, paragraph v1) Article 17 of the American Articles 
of War provides that the trial judge advocate of a general or special Court 
Martial shall prosecut'e in the name of the United States, and shall, under 
the direction of the Court, prepare the record of its proceedings. The 
Mediterranean Regulations ( o. 3) provide that for each Military Commis­
sion there shall be appointed a judge advocate and a defence Counsel with 
uch assistants as may be required, whose duties shall be similar to those of 

like officers before General Courts Martial. Similar provisions apply to the 
European Theatre (paragraph l(c) of the Directive), and under the Pacific 
September Regulation (Regulation 11), the SCAP Rules (Regulation 4(a)) 
and the China Regulations (Regulation 11). In the two Regulations relating 
to the Pacific, it is al o provided that in prosecutions for offences involving 
more than one nation, each nation concerned may be represented among 
the prosecutors. In the SCAP Regulations, this is expressly left to the 
discretion of the convening authority. 

VII. RULES OF PROCEDURE 

The Mediterranean Regulations (No. 8) provide that Military Commissions 
shall conduct their proceedings as may be deemed necessary for full and fair 
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. . d ~ but not being bound by, the rule of proce~u~e 
tnal, having regar olr,C t Martial In the European directive it is 

e cribed for Genera our s . t ke 
pr h 2) that Military Commissions shall have P?wer o ~a , 
tated ~y parag~ap h rules for the conduct of their proceed mg coo istent 

a occasion requires, sue . . . and with the rules of procedure et 
with the pow~rs ~f such Co~:~~n:;ces ary for a full and fair trial of the 
forth in the ~,recuve, das .. are . ~teh t being bound by, the rule of procedure 
accused havmg regar ,or, w1 ou . 
and evidence prescribed for General Courts Mart1a~. . . . . 

. r d . n the Pacific Theatre it is provided, mter alto, 
In the Regula~10_ns app ~ • fi each trial strictly to a fair, expeditious 

that the Com1D1ss1on sh~ con ne - xclude irrelevant i ues o1 
hearing of the issues raised by the ch~:r:~, o: interference. (Regulation 
evidence and prevent any unne~ssary d R ygulation S(a) (1) of the SCAP 
I3(a) of the September Regula_uons ~~ed i: Regulation l3(a) of the China 
Rules. In substance the same is prov• . . hall be public e ·cept when 

. ) Th S ·ons of the Comm1ss10n s 
Regulations. e esst . . (R gulation J3(c) of the September 
otherwise directed by ~e Commi)s i~nilie S~AP Rules.) The accu ed hall 
Regulations ; Regulation (Sa) (3 o . to and during trial by Coun el 
be entitled, inter a/ia, to ~ represen~ed pn~ ~ el of his own choice, or to 
appointed by the convening auth~nty5(~) (2)~fthe SCAP Rule ; provi ions 
conduct his own defence. (Regulat10n t . d m· Reou\ation l4(b) of the 

. U th me effect are con ame o . ) substantta y to ~ sa 1 . n 14(b) of the China Regulauon . 
September Regulations and Regu atlo hi behalf and have bi Coun el 
The accused shall be entitled to testi~yl ~n sown t of hi defence and cross­
present relevant eviden~e at the tna l~~rp~or ars before the Commission; 
examine each adverse witness who perso Yd ppe ification the proceeding 
and to have the substanc~ of the charges ~n ;pee be i un;ble otherwise to 
and any documentary ev1d~nce translat:d ~ ~~ the SCAP Rule ; similarly: 
understand them. (Regulation S(b) ~ ~ ~) Regulations and Regulation 
Regulation 14(c) and 14(d) of the P_ em r 
14(c) and 14(d) of the China Regulations.) d Trials of Accused War 

The Rules of Procedure and Out/:~ of ~ro~:c~~~-!;~eatre 00 February 5th, 
Criminals, which were pro~ulgatde o; 1 _e 1 . Rules of Procedure : 
1946, included the followmg un er ec ,on · 

"(3) Rights of the Accused as Witness: ·n 
d as a witne s or he may remai 

.. (a) The accused may take the sta~ ake a worn or un worn 
silent. If he ~ake~ the stan~ e :~ s:bject to cro s-examination 
statement but m either case e w_ t' is nowise to be limited to 
on statement made ; cross-exaouna t?n . 

gh t direct exammation. 
matters brou t ou on . . ma draw uch inference from 

"(b) If he remains sil~nt, the Comm1ss;°-n J competent to a reasonab~e 
his failure to testify as may s~m ~tr anll the competent evidence ID 
mind, after taking into cons1derat1on a 

the case. . ent to the Commission on 
"(c) The prosecution may m ar~I?,ent comm 

an accused's failure to testify. 

vm. RULES OF EVIDENCE ti ed in paragraph m of 
The President's order of 2nd July, 194~, _men .. oorntbe trial of the alleged 

Mili Comn11ss1on ,, 
this Annex. appointing a tary 
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_Dnder Regulation 8 of ~he China Regulations, a Commission may consi:.t 
o! -~y and oth~r erv1ce personnel or of both service personnel and 
c1V1bans. The Pacific September Regulations, on the other hand provide 
also for " international military commissions consisting of representatives of 
severai nati~ns or of each natio~ concerned, appointed to try cases involving 
offences agam t two or more nation or any other offences · and commissions 
con~isting of members of any one branch or of several br~nches of the army 
servic~s o~ ~ne or m~r~ nations." (Regulation 2.) The SCAP Regulations 
contain s1mtlar prov• ions (Regulat ion l(b)) with the difference that an 
lnt:rnational Commis ion may also try cases involving offences against one 
nation only. 

The mo t o~tstanding in tance of an American Military Tribunal consisting 
of representatives o~ several natio_ns is the International Military Tribunal 
for the Far Ea t which was e tabh hed by Special Proclamation of General 
Douglas MacArth_ur of 19~~ Janua~y, 1946 (as amended by a subsequent 
Or~er of 26th_ A?nl, 1_946), for the Just and prompt trial and punishment of 
maJor war cnrrunals _m the Far Ea t." The Pacific September Regulations 
(No. ~(b)) als~ prov1d~ that persons whose offences have a particular geo­
graph1_cal location out 1de Japan may be returned to the scene of their crimes 
for_ tna~ bv comp:ten~ military or civil tribunals of local jurisdiction, 
which 1s an application of the Moscow Declaration of 30th October 
1943, to the Pacific theatre of war. ' 

The_ provision relating to the return of Japanese war criminals to the scene 
?f their c:imes is omitted in the SCAP Regulations. It is, however, retained 
m the Chma Regulations (Regulation 5(b) concerning persons whose offences 
have a geographical location outside the China Theatre of Operations). 

VI. THE JUDGE ADVOCATE 

In American law the function of the Judge Advocate is entirely different 
from t?~t of the Judge Advocate in British Military Tribunals. Whereas 
the Bnt1sh Judge Advocate is an impartial adviser to the Tribunal (see 
Annex I of Volume I, paragraph VI) Article 17 of the American Articles 
of W~r provides that !h: trial judge advocate of a general or special Court 
Marti~! s~all prosecute ill the name of the United States, and shall, under 
the ~irect1on of the C:ourt, prepare th~ record of its proceedings. The 
~ed1terranea:i Regulations (No. 3) provide that for each Military Commis­
sion there shall be appointed a judge advocate and a defence Counsel with 
s_uch assistant as may be required, whose duties shall be similar to those of 
hke officers before General Courts Martial. Similar provisions apply to the 
European Theatre ~aragraph l·(c) of the Directive), and under the Pacific 
September _Regulation~ (Regulation_ 11), the SCAP Rules (Regulation 4(a)) 
and the C~na ~~gulahons (~egulallon 11). In the two Regulations relating 
to the Pacific, 1t is also provided that in prosecutions for offences involving 
more than one nation, each nation concerned may be represented among 
t~e pr?secutors. In the . SCAP Regulations, this is expressly left to the 
d1scretJon of the convenmg authority. 

VU . RULES OF PROCEDURE 

The Mediterra~ean Regu~ations (No. 8) provide that Military Commissions 
shall conduct theu proceedmgs as may be deemed necessary for full and fair 
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trial, having regard for, but not being bound by, the rule ~f p~oce~u~e 
pre cribed for General Courts Martial. In the European directive 1t 1 
tated (by paragraph 2) that Military Commissions s~all have P?wer to ~ake, 

a occasion requires, such rules for the conduct ofthe1 r proceedmgs con 1stent 
with the powers of such Commissions, and with the rule of ~roc~dure set 
forth in the directive, as are deemed necessary for a full and fau tnal of the 
accused, having regard for, without being bound ~y, the rule of procedure 
and evidence prescribed for General Courts Martial. 

In the Regulations applied in the Pacific !heat~e it is provi~ed, inter_ ~Lia, 
that the Commission shall confine each tnal strictly to_ a fa ir, exped1t10us 
hearing of the issues raised by the charges, exclude irrele ant 1s ues . 01 
evidence and prevent any unnecessary delay or !nterference. (Regulat10n 
J3(a) of the September Regulations and ~egulat10n _5 a) (l) of the SC~ 
Rules. In substance the same is provided 10 Regulat10n 13(~) of the Chma 
Regulations.) The Sessions of the Commission s~all be public except when 
otherwise directed by the Commission. (Regulation I 3(c) of the September 
Regulations ; Regulation (5a) (3) of the SCAP Rule .)_ The_ accu ed shall 
be entitled, inter alia, to be represented prior to, and dur_mg, tnal b~ Coun el 
appointed by the convening authority or Counsel of his own choice, _o~ to 
conduct his own defence. (Regulation 5(b) (2) of the SCAP R~iles ; proviswn 
substantially to the same effect are contained in Regula~on 14(b) o_f th~ 
September Regulations and Regu_lation ~4(b) of the China Re~ulations.) 
The accused shall be entitled to testify on his own behal~ and have hi Counsel 
present relevant evidence at the trial in support of his defence, and _cr?ss­
examine each adverse witness who personally appea~s be~ore the Commtss~on ~ 
and to have the substance of the charges and specifications, the proce~dmg:. 
and any documentary evidence translated when be is unable othe:'v~se t~ 
understand them. (Regulation 5(b) (3) and (4) of the SC?AP Rules; simil~ly. 
Regulation 14(c) and 14(d) of the Sep~ember Regulations and Regulattons 
14(c) and 14(d) of the China Regulations.) 

The Rules of Procedure and Outline of Procedure for Trials of Accused War 
Criminals, which were promulgated for the Pacific Theatre on Februa? 5th, 
1946, included the following under Section I : Rules of Procedure · 

"(3) Rights of the Accused as Witness: . 
.. (a) The accused may take the stand as a witne s or he may remain 

silent. If he takes the stand he may ma_ke a worn or u~sw~rn 
statement but in either case he will be subJect to cro s:~-mi_~a~i~n 
on statement made ; cross-examinati?n ~s nowise to 1m1 e 0 

matters brought out on direct exammat1on. 
"(b) If he remains silent, the Commission may draw such inference from 

his failure to testify as may seem fair and competent to a r~asonab)e 
mind, after taking into consideration all the competent evidence 10 

the case. . . 
.. (c) The pro~ution may in argument comment to the Com1mss1on on 

an accused's failure to testify." 

VIII. RULES OF EVIDENCE h · f 
The President's order of 2nd July, 1942, mentioned in_ ~ar}g~p Ju 0d 

this Annex, appointing a Military Commission for the tna O t e a ege 
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saboteurs, included the provision that " Such evidence shall be admitted as 
would, in the opinion of the President of the Commission, have probative 
value to a reasonable man." The provisions laid down in overseas theatres 
were clearly influenced by this drafting. 

The Mediterranean Regulations (Regulation 10) provide expressly that 
the technical rules of evidence shall not be applied but any evidence shall be 
admitted which, in the opinion of the president of the Commission, has any 
probative value to a reasonable man. Similar provisions arc contained in 
paragraph 3 of the European Directive, in Regulation 16 of the Pacific 
September Regulations, in Regulation 5(d) of the SCAP Rules and in 
Regulation 16 of the China Regulations. 

In the Mediterranean Regulations it is added that without limiting the 
scope of this rule the following in particular will apply : 
"(a) If any witness is dead or is unable to attend or to give evidence or is, 

in the opinion of the president of the commission, unable to attend 
without undue delay, the commission may receive secondary evidence 
of statements made by or attributed to such witness. 

"(b) Any document purporting to have been signed or issued officially by 
any member of any allied or enemy force or by any official or agency 
of any allied , neutral or enemy government shall be admissible as 
evidence without proof of the issue or signature thereof. 

"(c) Any report by any person when it appears to the president of the 
commission that the person in making the report was acting within 
the scope of his duty may be admitted in evidence. 

"(d) Any deposition or record of any military tribunal may be admitted 
in evidence. 

"(e) Any diary, letter or other document may be received in evidence as 
to the facts therein stated. 

"(f) If any original document cannot be produced, or, in the opinion of 
the president of the commission, cannot be produced without undue 
delay, a copy or translated copy of such document or other secondary 
evidence of its contents may be received in evidence. A translation of 
any document will be presumed to be a correct translation until the 
contrary is shown. 

" (g) Photographs, printed and mimeographed matter, and true copies of 
papers are admissible without proof. 

"(/,) Confessions are admissible without proof of circumstances or that they 
were voluntarily made. The circumstances surrounding the taking of 
a confession may be shown by the accused and such showing may be 
considered in respect of the weight to be accorded it, but not in respect 
of its admissibility." 

Similar but not identical provisions are contained in the other instruments. 
In the SCAP Rules, for instance, it is also provided (Regulation 5(d) (2)) 
that the Commission shall take judicial notice of facts of common knowledge, 
official government documents of any nation and the proceedings, records 
and findings of Military or other Agencies of any of the United Nations, a 
provision which corresponds to Art. 21 of the Charter of the International 
Military Tribunal, annexed to the Four-Power Agreement of 8th August, 
1945. 

, 
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l tion 5(d) (7) of the SCAP ~ules, as amended on December 27th, 
Regu a that . " All purported confessions or statements of the accused 

1~4~, :a~:missible in evidence without any showing that they were volund 
s ail d If it is shown that such confession or tatement was procure 
tar y ma e. . h mission believes to have been of such character 
by means which t e comd the accused to make a fal e statement, the com­
that they may h~ve cause d. d any such portion thereof as was so 
nus ion may stnke out or isregar 
procured." 

IX. CRIMES COMMITTED BY UNITS OR GROUPS . . • 

The China Regulations contain the following provt ions (16(d) an~ (~)). 

" (d) If the accused is charged with _a_n offence inv~l~:~ c~~c::;d g~~:;:ni~ 
action u~on the_ part of ~ military or n.::: reviou ly at a trial of 
organization, evidence whic~ has bee:r ~r anlzation relative to that 
any other member of that urut, ~roup . g Ji · ' · dence that the 
concerted offence, may be received as prima ac1e ev1 
accused likewise is guilty of that offence. . . 

. f commission in any tnal or a urut, 
" (e) The findings a~d J~dgm~~t O ~t to the criminal character, purpose 

group or organization wit r_es U faith and credit in anv sub equent 
or activities thereof shall be give~ f~ f individual pe~son charged 
trial by that or any ot~e! _commiss;n ~c:~rship in that unit, group 
with criminal respons1b1lity thro: be hip in such unit, group or 
or organization. Upon proof o m~~ rs the burden of proof ball 
organization convicted by a. chomm1ss1~~g• a ting circum tances relating 
shift to the accused to eStabhs _any m.1 1. ., 
to his membership or participauon therem. . 

. . ·n the SCAP Regulauons, but were 
Similar provist0ns were contamed ~ 1946 It will be seen that the e 

delet~~ by the letter of 27t~ ~m imriar to ~hat expre ed i!' Arts. 9 and 
prov1s1ons are based on a pnnciple)\ fonal Military Tnbunal. 
l O of the Charter of the (European nterna 1 · 

X THE DEFENCE OF SUPERIOR ORDERS 
· . "de in Regulation 9: 
The Mediterranean Regulations provt d f h. Government 

d ted pursuant to or er o . is 
" The fact that an accuse ac ·b·t·ty but may be con-f hi from respons1 t I , 

or of a superior shall not r~ m ·r th commission determine that 
sidered in mitigation of pumsbment I e 

justice so requires." . . . 6(/) f the Pacific Regula-
. · f Regulation l O f 

The corresponding prov1s1ons o . 5(d) (6) of the SCAP Rules and o 
lions of September, 1945, 0~ Rerlatll~~ions provide as follows: 
Regulation 16(/) of the China egu ll t bsolve him from 

. . f th accused sha no a 
" The official pos1t1on o e . . . . of punishment. Further, 

. . . . be ·d red ID mitigation · . 1 responsibility, nor const e , rior or of his governmen , 
action pursuant to order of the accused s :~onsidered in mitigation of 
shall not constitute a dere~ce, bu~r:Jes that justice so requires." 
punishment if the comllllssion det . . I the notes on the 

l gardmg this p ea see 3 
As to the development ':lf the aw r; of this series, pages 18-20 and 31-3 . 

Peleus and Dost/er cases, ID Volume 
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The Supreme Court of the United States decided in the Yamashita case 
that under the Laws of War a commanding officer may be charged with a 
violation of those laws solely because of his failure to control his troops. 

XI. P ISHME T OF WAR CRIMES 

For the Commission operating in the European theatre it is provided that 
they may be guided by, but are not limited to, the penalties authorized by'the 
Manual for Courts Martial, and by the laws of the United States, and of the 
territory in which the offence was committed or the trial is held. The Manual 
for Courts Martial and the Articles of War prohibit cruel and unusual 
punishments of every kind and otherwise provide for different crimes 
different puni hments, from fines and imprisonment to the death sentence. 
The Mediter:anean Regulations (No. 13) state that appropriate sentences 
imposed by a Military Commission are (a) Death (by hanging or shooting), 
(b) Confinement for life or a le ser term, (c) Fine. 

In Regulation 20 of the Pacific Regulations of September 1945, in Regu­
lation 5(b) of the SCAP Rules and in Regulation 20 of the China Theatre 
it is added that the Commis ion may also impose such other punishment as 
it shall determine to be proper. The Commission may also order confiscation 
of any property of the convicted accused, deprive the accused of any stolen 
property, or order its delivery to the Commander-in-Chief for disposition as 
he shall find to be proper, or may order restitution with appropriate penalty 
in ca es of default. In all Regulations it is provided that concurrence of at 
least two-thirds of the members of the Commission present at the time of 
voting shall be necessary for the conviction and for the sentence. The 
amendments of 27th December, 1946, to the SCAP Regulations add " for­
feiture of real or personal property " to the punishments which may be 
meted out to a convicted accused. 

XU. APPEAL A D CONFIRMATION 

The sentence of a Military Commission must not be carried into execution 
until it has been approved by the appointing authority. Death sentences 
must, in addition, be also confirmed by the Theatre Commander. The 
approving and confirming authorities have before them, in acting, a review 
and recommendation by the Staff Judge Advocate. Thus, while there is no 
" appeal " as that term is used in judicial proceedings, every record of trial 
is scrutinised as to the facts and points of law, aod the Commanding General 
bas trained legal advice as to what, in right and justice, should be done. 

xm. THE UNITED STATES COURTS OF LAW IN RELATION TO MILITARY COMMISSIONS 

Notwithstanding the absence of a right of appeal Military Commissions 
are in United States law, to a certain extent, subject to control and 
supervision by the American courts. A Military Commission is not, any 
more than a Court Martial, a " Court " whose rules and judgments are 
subject to review by the judicial courts. The judicial courts will, however, 
in a proper case enquire whether the Military Tribunal has jurisdiction of 
the person and of the offence, and whether the sentence imposed was within 
the power of the Tribunal. But if the Military Tribunal had lawful authority 
to hear, decide and condemn, its action is not subject to judicial review • 
merely because it is contended that it made a wrong decision on disputed 
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. f errors of decision belongs to the superior military 
facts. <;orrectio~ o . . the case not to the judicial courts. The most 
authorities on the~r re;ew oidity of trials and sentences by a Military Com­
usual way for tes!mg e va C The purpose of the writ of Habeas 
mi sion is by ~nt of Habeas rpu:he benefit of it before the court or ju?ge 
Corpus is to bnng the person see i_ng all restrained of his liberty. lt is a 
to determine whether or no/ te I~ l~g t Jr liberty Where it i decided that 
summary remedy for unlaw u res ra:ers the rele~se of the applicant, but if 
the restraint is unlawful the c~ur~ o~- . . . d The Supreme Court of the 
the restraint is lawful th~ ~r~t is is~;sQui~in and in re Yamashita that on 
United States has emphasise ID ex par rt ·s not concerned with the guilt 
application for Habeas_ ~orpus t~:ec~iur/considers only the lawful power 

or inno~ence ?~i!: io~~o~:;s;titioner for the offence charged.. . . 

of Jt:~et:=:ng this question, the court will co~s_ider the follow~~g pomt . 
. . t d by lawful military comman . 

(a) Was the Comm1ss1on crea ~ iolation of the Law of War? 
(b) Is the defendant charged wit~ a ~ United State tatute or an 
(c) ls any provision of_t~e Const1tut10~ ~fotated by the trial? 

treaty or lawful military comman . f • f the e three 
A broad review necessarily results from the determma ,on o 

questions. . d the judgmen of the 
The Supreme Court of the United States ex~'?-m~ re Yamashita and in re 

· · · th cases ex parte Q111rin , in • h Military Comm1ss1ons Ill _e . . . , f be Military Commi ion, m t e 
Homma and sustained the J~nsd1ct1on o ~ r cases by majority judgment . 
Quirin case unanimously, 10 the two ot · e 

OF MILITARY COMM ISSIONS 
XI V. THE AUTHORITY OF DECISIONS . s MiLitary Commi ions 

Like the British Military Courts, the Umted_d tate~he authority of Briti h 
· t d what has been sat on d. to are not supenor cour s an 1 1 pplies mutati mutan 1 

Military Courts in Annex I of Vo ume . _a 
decisions of United States Military Comm1ss10n.s. . the three ca e 

C t of the Umted States m b 
The decisions of the Supreme our t hich ha e been or may e 

mentioned and the decisions of the other c~mr s '!"th a writ of Habea Corpu 
f · · al in connectton Wt ' . · hich seised of cases o war cnmm • · th t binding authority ' 

or other similar remedies, have, of cours\ 1 a of the United State • 
attaches to their decisions under the genera aw 

COURTS A D MlUT RY 
PART II: MILITARY GOVERNME~ILITARY GO ER ME T 

TRIBUNALS ESTABLISHED BY 
COURTS A D MILITARY 

TARY GOVER MENT 
XV. THE SETTING UP OF MILL . y GOVERNME T 

TRIBUNALS ESTABLISHED BY MJLITAR 

. Annex that the nited State 
It has been stated in the first part of this te ets of Tribunal for the 

Forces, Euro~n :heatre, have uset::o s~%~i sion ' which have been 
trial of war crurunals, namely, Mt ;?' MTtary Government Court aod 
dealt with in Part I of this An~ex, an 1 ~- • ct and ha e a different 
Military Tribunals. These Tribunals . a~e ,sfuMn Ttary Commi ion have 

· · d J·urisdict1on ° 1 1 t Court historical origin. The ongm an . Military Governmen 
been treated in the first pa.rt of this paper. 
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and Military Tribunals are generally based upon the occupant's customary 
and convt:ntional duty to govern occupied territory and to maintain law 
and order. 

Military Government Courts were established for the occupied parts of 
Germany by Ordinance o. 2 made by General Eisenhower, as Supreme 
Commander of the Allied Expeditionary Force. The Supreme Commander 
also issued the Rules of Military Government Courts. 

When, after the Berlin Declaration of 5th June, 1945, General Eisenhower, 
in his capacity of Commander-in-Chief of the American Forces in Europe, 
took over the admini tration of the American occupation zone, he made a 
Proclamation stating that, inter alia, all orders by the Military Government, 
including proclamation , laws, regulations and notices given by the Supreme 
Commander or on his in tructions, remain in force in the American occu­
pation zone unless repealed or altered by the Commander-in-Chief himself. 
The Military Government Ordinance No. 2_and the Rules .of Procedure in 
Military Government Courts are, therefore, the basis of Military Government 
Courts established in the American zone of occupation. 

Additional provisions regulating the trial of war crimes and related cases 
by United States Military Government Courts were made by a directive of 
General Eisenhower on 16th July, 1945. 

On 26th June, 1946, a directive was issued by Headquarters, United States 
Forces, European Theatre, which contained certain new provisions as to 
the trial of persons accused of being participants in mass atrocities when the 
principal participants in such atrocities had already been convicted. A 
further directive was issued by Headquarters, European Theatre, on I Ith 
July, 1946, and this in turn was replaced by one dated 14th October, 1946, 
extending to General Military Government Courts the jurisdiction in this 
matter, which bad previou ly rested only with Intermediate Military Govern­
ment Courts. 

Finally, Ordinance No. 7 of the Military Government of the United States 
Zone of Germany, which became effective on October 18th, 1946, provided, 
in the words of its Art. I, for " the establishment of Military Tribunals 
which hall have power to try and punish persons charged with offences 
recognized as crimes in Art. II of Control Council Law No. 10, including 
conspiracie to commit any such crimes." Art. II(a) of the Ordinance, as 
will be seen presently, referred to Law No. IO as one of the legal sources 
from which the power to promulgate the Ordinance arose. It is in pursuance 
of this Ordinance that the Military Tribunals were set up to conduct the 
trial commonly referred to as the " Nuremberg Subsequent Proceedings." 
According to the Opening Speech of the Prosecution in one of these trials, 
that of Josef Alstotter and 15 others, Ordinance No. 7 was enacted " for 
the purpose of implementing Law No. 10 of the Allied Control Council 
for Germany, and to carry out the purposes therein stated." In the words 
of the Preamble of Law No. 10 itself, the purpose of the latter was" to give 
effect to the terms of the Moscow Declaration of 30th October, 1943, and 
the London Agreement of 8th August, 1945, and the Charter issued pursuant 
thereto and in order to establish a uniform legal basis in Germany for the 
prosecution of war criminals and other similar offenders, other than those 
dealt with by the International Military Tribunal.•• 
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XVI. JURISDICTIONAL PROVISIONS .. 
Ordinance No. 2 there are three kinds ~~ M1 ,tary Government 

nder G 1 Military Courts Intermediate Military Court and Sum-
Courts : . . enecra t (A t I of O;dinance No. 2). The juri diction of th e 
roa ry Military our s r . 
Courts is as follows : 

. nae . These Courts have jurisdiction over all per on in the 
Ratwne perso • l 

occupied territory except allied military pcrsonne . . I 
. . . The Military Government Courts shall, under Artie e 

Ratwne materiae . 
ll (2), have jurisdiction over : . 

(i) all offences against the laws and usages of war ' . 
oclamation law, ordinance, notice or order 

(ii) all offences under any pr . f th M"litary Government or of the 
issued by or under the authonty o e I 

Allied Forces ; f art 
(ii i) all offences under the laws of the occupied territory or o any p 

thereof. tober 1946 provide 
The directives of the 26th June, l lth July, a~d l~t~ ~offen~es ag;inst the 

that: " As a matter of policy,\ such ~~~: ~~p~~ territory or any part 
laws and usages of war or the aws o_ mmitted prior to 9th May, 
thereof, commonly _known . as ward cnme_s, ~oby the Deputy Theatre Judge 
1945, as may from tm~e to tt~e be ~termi~~re s ially appointed Military 
Advocate for War Cnmes, will be tned ht: ct · ~ed by the Theatre Com­
Government Courts, except where otherwise uec 

d ,, 
man er. ·d th t • 

Arts. I and ll(a) in full of Ordinance No. 7 provt e . a . br h-
. ct· . t provide for the e ta • 

" Art I The purpose of this Or mance is o t and puni h 
ment of ~ilitary tribunals which shall have powe~nt~r/Yn of Control 

. h IJ recognized as cnmes i . . persons charged wit o ences . . t commit any such cnmes. 
Council Law No. IO, including consp1T~c1~s . o or the power of other 
Nothing herein shall pr~judice the Junsit~~; for the trial of any uch 
courts established or which may be eSla is 

offences. h M'litary Go ernor for 
" Art II (a) Pursuant to th"e powers o~ ~ e G:rmany and further 

the United. States Zone of Occupatiot':i w,;,t n: Commander by Control 
pursuant to the powers conferred u~o;l tth o Charter of the International 
Council Law No. 10 and Arts. 10 an ° e ent of 8th August, 1945, 
Military Tribunal annexed to the ,Lo~~on· A.r~~:nals, shall be establi hed 
certain tribunals to be known as Military n 
hereunder." d · Art I 

10, which is referre to 10 . 
Art. II of Control Council Law No. 

of Ordinance No. 7, runs as follows : . . 
. · gnized as a cnme · 

"(l) Each of the follow10g acts is reco . . f other countries 
I •f tion of invasions o . 

"(a) Crimes against Peace. m ia . f. t ational laws and treaue ' 
f · · n violauon o 10 em . • · · r and wars o aggression 1 . re aration 101t1at1on o 

including but not limited to plannmg, fp . pl u· on of international 
f . or a war o v10 a 

waging a war o aggression, r articipation in a com~on 
treaties, agreements or assurancesli~nt of any of the foregoing 
plan or conspiracy for the accomp 
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"(b) War Crimes. Atrocities or offences against persons or property 
constituting violations of the laws or customs of war, including but 
not limited to, murder, ill-tre~tment or deportation to slave labour 
or for any other purpose, of civilian population from occupied 
territory, murder or ill-treatment of prisoners of war or persons 
on the seas, killing of ho tages, plunder of public or private property, 
wanton destruction of cities, towns or villages, or devastation not 
justified by military necessity. 

"(c) Crimes aga inst Humanity. Atrocities and offences, including but 
not limited to murder, extermination, enslavement, deportation, 
imprisonment, torture, rape, or other inhumane acts committed 
against any civilian population, or persecutions on political, racial 
or religious grounds whether or not in violation of the domestic 
laws of the country where perpetrated. 

" (d) Membership in categories of a criminal group or organization 
declared criminal by the International Military Tribunal. 

"(2) Any person without regard to nationality or the capacity in which he 
acted, is deemed to have committed a crime as defined in paragraph l 
of this Article, if he was (a) a principal, or (b) was an accessory to the 
commission of any such crime or ordered or abetted the same or 
(c) took a consenting part therein, or (d) was connected with plans or 
enterpri es involving its commission, or (e) was a member of any 
organization or group connected with the commission of any such 
crime, or(/) with reference to paragraph l(a), ifhe held a high political, 
civil or milita ry (including General Staff) position in Germany or in 
one of its Allies, co-belligerents or satellites or held high position in 
the financial , industrial or economic life of any such country." 

Arts. 10 and 11 of the Charter of the International Military Tribunal, to 
which specific reference i made in Art. II of Ordinance No. 7, and implicit 
reference in Art. II, l(d) of Law No. 10, makes the following provisions: 

" Art. 10. In cases where a group or organization is declared criminal 
by the Tribunal, the competent national authority of any Signatory shall 
have the right to bring individuals to trial for membership therein before 
national, military or occupation courts. In any such case the criminal 
nature of the group or organization is considered proved and shall not 
be questioned. 

" Art. 11. Any per on convicted by the Tribunal may be charged . 
before a national , milita ry or occupation court, referred to in Art. 10 of 
this Charter, with a crime other than of membership in a criminal group 
or organization and such court may, after convicting him, impose upon 
him puni hment independent of and additiona I to the punishment imposed 
by the Tribunal for participation in the criminal activities of such group 
or organization. " 

XVII. THE COMPOSITIO OF MILITARY GOVERNMENT COURTS 

Gener I Military Government Courts and Intermediate Military Govern­
ment Court con i t of not fewer than five members and not fewer than 
three member re pectively. Military Government Courts are appointed by 
Army/ Mili ta ry Di trict Commanders ; the Orders appointing the Courts 
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r more Prosecutors or Defence Counsel. At least one officer 
d~ ignate one_ o_ . is detailed as a member of such Courts. 
with legal tra1run~ ct· No 7 provides that each Military Tribunal et 

Art. II (b) of ~ mane:, · u 'consist of three or more member to be 
up under the Ordma~:e s~a r " . provision is also made for the 
de ignated by the Mth~ary o~e:~oalte;nate member, if deemed advi able 
appointm~n_t to each Tnbunak~ce t as provided in sub-section (c) of_ the 
by the Military Governdorl. 1· p s must be lawyers of a standing pecLfied 
Article, all members an a tema i~e . 

S b- fon (c) provides that• 
in the text. u sec i . h. discretion enter into an agreement 
, c) The Military Governor may m .ts . ders of the member nations of 

with one or more other z~ne co~~n for the joint trial of any case 
the Allied Control Authority P~tv1ctu;g shall consi t of three or more 
or cases. In such cases t_~e t! u:: s agreement ln such ca e the 
members as m~y be prov1 e l in ua~ified lawye;s de ignated by the 
tribunals may mclude proper Y q 
other member nations." 

uh-section (e) states that: f th tr"bunals or the alternate 
" (e) Neither the tribunals nor the membe~s o ~y 'the defendants or their 

may be challenged by the prosecution or 

counsel." 

OCEDURE A D EVIDE CE 
XV III . RULES OF PR l d ·t oral written r 

C t hall in genera a m1 , 
A Military Government . our s . before it, and may e elude any 

phy ical evidenc~ h_aving_ ~an~g or n~:~~~~C:s proof. 
evidence which m its opinion 1 0 t Court hall be entitled 

be'" Military Governmen · r Every accused iore a . . . ive evidence and to e amme o 
inter a/ia to be present at his tnal, to g proceed in th ab ence of 

' -1 . but the Court ma • · to be cro s- xamine any w1 ness . ~ d been granted perm1 ion 
the accu ed if the accuse~ has ~pp~ed : anfugitive from ju tice. 
ab ent or if the accused 15 beheve to a h 6 ( ) ) dealt a did tho e 

be 1946 (paragrap c ' • 
The Directive of 14th Octo r, . " United ation Ob er er · 

of 26th June 1946, and t Ith July, 1946• wi~hl " the Deputy Theatr Judge 
' • h rge for tna . · r y At the time of refernng c a . tho e United at1on , 1 an 

Advocate for War Crimes will ~et~rmme d ob erver to the trial and 
. h ld be mv1ted to sen d ,, 

which in his Judg_me~t ~ ou If of the Theatre Cornman er. . 
will extend such 10v1tat1ons on beha . . ·ts paragra ph 12 deta iled 

The directive of 14th October, 1946• conta•~tsyi~~b equent Pro ceding · 
h h d. g " Ma Atroci t ~ e been provisions under t e ea m •t cases ha e here o or 

. It is there recalled that " certain mass atroc1 y cases , herein the principal 
tried i e Hadamar (1) Dachau and Mauth~~sen ~barged , ith violating 

' . . , 1· as atroc1t1es were . . h t d in 
participants of the respec ive m . ulars alleging that t ey . ac e 
the laws and usages of war under p~ruc rson to killing ' beaUng tor­
pur uance of a common desi~n l? _u?Jec~; articular ubstantia l~y to !he 
ture starvation abuses and mdigmties, p ·n tho e ca e mvolVLDg 

' ' need sentences 1 · l ed 
same effect. The courts pronou . . in view of the i ues m~o . 
imprisonment and death and of_ necess1t~ion involved in each wa cnmmal 
therein, found that the mass atrocity opera - -

(1) See Volume I of this Series, PP· 46-S4. 
I 
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"(b) War Crimes. Atrocities or offences against persons or property 
constituting violations of the laws or customs of war, including but 
not limited to, murder, ill-tre~tment or deportation to slave labour 
or for any other purpose, of civilian population from occupied 
territory, murder or ill-treatment of prisoners of war or persons 
on the seas, killing of hostages, plunder of public or private property, 
wanton destruction of cities, towns or villages, or devastation not 
justified by military necessity. 

"(c) Crimes against Humanity. Atrocities and offences, including but 
not limited to murder, extermination, enslavement, deportation, 
imprisonment, torture, rape, or other inhumane acts committed 
against any civilian population, or persecutions on political, racial 
or religious grounds whether or not in violation of the domestic 
laws of the country where perpetrated. 

"(d) Membership in categories of a criminal group or organization 
declared criminal by the International Military Tribunal. 

"(2) Any person without regard to nationality or the capacity in which he 
acted, is deemed to have committed a crime as defined in paragraph l 
of this Article, if he was (a) a principal, or (b) was an accessory to the 
commission of any such crime or ordered or abetted the same or 
(c) took a consenting part therein, or (d) was connected with plans or 
enterprises involving its commission, or (e) was a member of any 
organization or group connected with the commission of any such 
crime, or (f) with reference to paragraph l(a), ifhe held a high political, 
civil or military (including General Staff) position in Germany or in 
one of its Allies, co-belligerents or satellites or held high position in 
the financial , industrial or economic Life of any such country." 

Arts. 10 and 11 of the Charter of the International Military Tribunal, to 
which specific reference is made in Art. II of Ordinance No. 7, and implicit 
reference in Art. II, l(d) of Law No. 10, makes the following provisions: 

'' Art. 10. In cases where a group or organization is declared criminal 
by the Tribunal, the competent national authority of any Signatory shall 
have the right to bring individuals to trial for membership therein before 
national , military or occupation courts. In any such case the criminal 
nature of the group or organization is considered proved and shall not 
be questioned. 

" Art. 1 I. Any person convicted by the Tribunal may be charged. 
before a national, military or occupation court, referred to in Art. 10 of 
this Charter, with a crime other than of membership in a criminal group 
or organization and such court may, after convicting him, impose upon 
him punishment independent of and additional to the punishment imposed 
by the Tribunal for participation in the criminal activities of such group 
or organization.' ' 

XVII. THE COMPOSITIO OF MILITARY GOVERNMENT COURTS 

General Military Government Courts and Intermediate Military Govern­
ment Courts consist of not fewer than five members and not fewer than 
three members respectively. Military Government Courts are appointed by 
Army/ Military Di trict Commanders; the Orders appointing the Courts 
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. one or more Prosecutors or Defence Counsel. At least one officer 
de ignate . . . detailed as a member of such Courts. 
with legal training ts . rovides that each Military Tribunal set 

Art. lI (b) of O~dmanc:, N~~l~\~nsist of three or more members to be 
up under the Ordma?~e s " . rovision is also made for the 
de ignated by the Mtlt~ary G~~e::o~te;na~e member, if deemed advi able 
appointme_n_t to each Tnbunak t as provided in sub-section (c) of_ the 
by the Military Governdorl. xcet_ p must be lawyers of a standing spectfied 
Article all members an a terna i~es . 

' S b fon (cJ provides that• 
in the text. u -sec I • his discretion enter into an agreement 
"(c) The Military Governor may 10 . d rs of the member nations of 

with one or more other z~ne com~'.1-n ~or the ·oint trial of any c.ase 
the Allied Control Authority pr_~v•i:~; shall co~sist of three or more 
or cases. In such cases t~e lr~ u the agreement. In such cases the 
members as may be prov1 e l 10 lifi d lawyers designated by the 
tribunals may include proper y qua e 
other member nations." 

Sub-section (e) states that: f th tribunals or the alternates 
"(e) Neither the tribunals nor the membe~s o ~y the defendants or their 

may be challenged by the prosecution or 

counsel." 

EDURE AND EVrDENCE 
xvm. RULES OF PROC 1 d •t oral written or 

b 11 · genera a nu • 
A Military Government Court s a . m be'"ore it and may exclude any 

. . h · b rino on the issues 1' • 
Physical evidence avmg ea O 1 oof 

. . . · · · s of no va ue as pr · 
evidence which m its opmion I t Court shall be entitled, 

Every accused before a Military Gove~nmen_dencc and to examine or 
inter alia to be present at his trial,Cto gre :;'proceed in the ab ence of 
cross-exa:n_ine any witness ; but t~e ,. our dm been granted perm is ion to be 

·r b d has applied ,or an . . the accused I t e accuse. . to be a fugitive from JU ttce. 
absent or if the accused is believed h 6 ( ) ) dealt a did tho e 

0c be 1946 (paragrap c ' " 
The Directive of 14th to r, . h" United ations Obser er · 

of 26th June 1946, and 11th July, 1946• wi~ l " the Deputy Theatre Judge 
' ,. · barges for tna · ·r any At the time of re,ernng c . those United atton , 1 ' 

Advocate for War Crimes will ~ete_rmme d observers to the trial and 
. d h ld be invited to sen d ,, 

which in bis JU gment ~ ou lf f the Theatre Cornman er. 
will extend such invitations on beha o . . ·t paragraph 12 detailed 

0c b \ 946 contains m I d. " The directive of 14th to er, ' -1 Subsequent Procee rng · 
h d. " Mass Atroci Y ,. been 

provisions under the ea rng . atrocity cases have bereto,or~ . 
. It is there recalled that " certain mass th ca es wherein the pnnc1pal 

(1) D h and Mau ausen · ' ·th · lating tried, i.e. Hadamar, ac . au · ities were charged w1 vio . 
participants of the respective mass atr~ ulars alleging that they . acted in 
the laws and usages of war under p~ru; rsons to killings, beaUngs tor­
pursuance of a common design t_o s_u~Jec rparticular substantially to !he 
ture, starvation, abuses and indigruti:s,;ntences in those cases i~vol~m~ 
same effect. The courts pronounce . in view of the issues tn~o _ve 
imprisonment and death and of_ n~ss;~ion involved in each was cnromal 
therein, found that the mass atrocity pe 

( 1) See Volume I of this Series, PP• 46-54-
1 
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in nature and th;t tho e involved in the mass atrocities acting in pursuance 
of a common design did subject persons to kiJiings, beatings, tortures, etc." 
The Directive now provides, with regard to subsequent proceedings against 
accused other than tho e involved in initial or " parent " mass atrocity 
cases, inter a/ia, that : " In such trial of additional participan s in the mass 
atrocity, the prosecuting officer will furnish the court certified copies of the 
charge and particulars the findings and the sentences pronounced in the 
parent case." Thereupon the court" will take judicial notice of the decision 
rendered in the par nl ca e, including the finding of the court (in the parent 
case) that the mass atrocity operation was criminal in nature and that the 
participants therein, acting in pursuance of a common design, did subject 
persons to killings, beatings, tortures, etc., and no examination of the 
record in such parent case need be made for this purpose. In such trials of 
additional participants in the mass atrocity, the court will presume, subject 
to being rebutted by appropriate evidence, that those shown by competent 
evidence to have participated in the mass atrocity knew of the criminal nature 
thereof." · 

Art. VII of Ordinance o. 7 makes the following general provisions 
relating to the evidence of which Military Tribunals set up thereunder may 
take account : 

" The tribunal shall not be bound by technical rules of evidence. They 
shall adopt and apply to the greatest possible extent expeditious and non­
technical procedure, and shall admit any evidence which they deem to 
have probative value. Without limiting the foregoing general rules, the 
following shall be deemed admissible if they appear to the tribunal to 
contain information of probative value relating to the charges : affidavits, 
depositions, interrogations, and other tatements, diaries, letters, the 
records, findings, statement and judgments of the military tribunals and 
the reviewing and confirming authorities of any of the United Nations, 
and copie of any document or other secondary evidence of the contents 
of any document, if the original is not readily available or cannot be 
!"" rnduced without delay. The tribunal shaJJ afford the opposing party 
such opportunity to question the authenticity or probative value of such 
evidence as in the opinion of the tribunal the ends of justice require." 

The following Articles, contained in the Ordinance, are also of considerable 
interest: 

" Art. IX. The tribunals shall not require proof of facts of common 
knowledge but shall take judicial notice thereof. They shall also take 
judicial notice of official governmental documents and reports of any of 
the United Nation , including the acts and documents of the committees · 
set up in the various allied countries for the investigation of war crimes, 
and the records and findings of military or other tribunals of any of the 
United Nations. 

" Art. X. The determinations of the International Military Tribunal 
in the judgments in Case No. I that invasions, aggressive acts, aggressive 
wars, crimes, atrocities or inhumane acts were planned or occurred, 
shall be binding on the tribunals established hereunder and shall not be 
questioned except in so far as the participation therein or knowledge thereof 
by any particular per on may be concerned. Statements of the International 
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Military Tribunal in the judgment of Case No._ 1 constitute proof of,!h1e 
facts stated, in the absence of substantial new evidence to the contrary. ( ) 

A t IV of the Ordinance makes certain provisions designed ". to en ure 
fair ~;ial for the defendants." These relate for instan~e t? the nghti\th~ 
accused to receive in advance of the trial a copy of the md1ct~ent ~n o d a 
documents lodged therewith, translated into a languag~ wh1c~ h' e un t e!-
st.ands • to be represented by Counsel of his own selection, wit 10 _cer am 

• • d ·ne any w1tnes e limits ; and to give and present evidence an cross-ex~m1 . f n 
called by the Prosecution. The Tribunal may proceed m t~e a?sence o ra~ 
accused if he has been granted permissi~n to b_e ab~ent_ o~ if his tempo Y 
absence in the opinion of the Tribunal w1ll not 1mpalf his mterest · 

XJX. POWERS OF SENTENCE 

General Military Government Courts may impose any lawful sentence, 

including death. . . 
Art. XVI of Ordinance No. 7 makes_ the following provJSJon as regard 

Military Tribunals set up under the Ordmance: 

" The Tribunal shall have the right to impose upon the iefe~iantj 

upon conviction, such puni_shment as shall be dt::rm;;:~lt~: ~r:~~~e~n~n 
to be just which may consist of one or more o e 
Art. IT, S~tion 3, of Control Council Law No. 10.,, 

·1 L N IO which are here referred to The provisions of Control Counc1 aw o. 
are as follows : . 

" Any person found guilty of any of the dCrime~ a~o~;-~he;~1~~~~a~~~ 
upon conviction be punished as sh~II ~ eterm~~re of the follo, ing : 
be just. Such punishment may consist o one or 

"(a) Death. 

"(b) Imprisonment for life or a term of years, with or \ ithout hard 

labour. 
"(c) Fine, and imprisonment with or without hard labour, in lieu thereof. 

"(d) forfeiture of property. 

"(e) Restitution of property wrongfully acquired. 

" (j) Deprivation of some or all civil rights. • • •" 

XX. REVIEW OF SENTENCES 

A person convicted by a Military Government Cour_t . ha the r~h~1!~ 
petition for review of the finding or s~n!ence. The petition mu t . 
with the Court within IO days of conv1ct1on. . 

No sentence ofa Military Government Court shall be carried !~to ex~?tJ?~ 
until the case record shall have been examined by an Army/Mihta~y . 1st~~e 
Judge Advocate and the sentence approved br the ~fficer appomun~e of 
Court or by the Officer Commanding for the time bemg.. No sente~ 
death shall be carried into execution until confirmed by higher authority. 

. f he M . G rman War Criminals, by the Inter-
(•) This is a reference to the Tnal O t aJor ~ 1945-lst October, 1946. 

national Military Tribunal, Nuremberg, 20th Novem r, 
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The Reviewing authority may, upon review, inter a/ia: 

confirm or set aside any finding, 

substitute the finding of guilty by an amended charge, 

confirm, suspend, reduce, commute or modjfy any sentence or order, or 

increase any sentence, where a petition for review which is considered 
frivolous has been filed and the evidence in the case warrants such increase. 

The reviewing authority may at any time remit or suspend any sentence or 
part thereof. 

The proceewngs shall not be invalidated nor any findings or sentences 
disapproved for any error or omission, technical or otherwise, occurring 
at any such proceedings, unle in the opinion of the reviewing authority it 
shall appear that the error or omi sion bas resulted in injustice to the accused. 

Art. XV of Ordinance o. 7 makes the following provisions regarding 
the verdicts and sentences of Military Tribunals set up under the Ordinance : 

" The Judgments of the tribunals as to the guilt or the innocence of 
any defenda t shall give the reasons on which they are based and shall 
be final and not subject to review. The sentences imposed may be subject 
to review as provided in Art. XVIJ, infra." 
Art. XVII of the Ordinance states : 

"(a) Except as provided in (b) i,ifra, the record of each case shall be forwarded 
to the Military Governor who shall have the power to mitigate, reduce 
or otherwise alter the entence imposed by the tribunal, but may not 
increase the severity thereof. 

"(b) In cases tried before tribunals authorised by Art. II (c),(1) the sentence 
shall be reviewed jointly by the Zone Commanders of the nations 
involved, who may mitigate, reduce or otherwise alter the sentence 
by majority vote, but may not increase the severity thereof. Jf only 
two nations are represented, the sentence may be altered only by the 
consent of both zone commanders." 

Art. XVIII thereof adds the following : 

" No sentence of death hall be carried into execution unless and until 
confirmed in writing by the Military Governor. In accordance with 
Art. lll, Section 5, of Law No. IO, execution of the death sentence may be 
deferred by not to exceed one month after such confirmation if there is 
rea on to believe that the te timony of the convicted person may be of 
value in the investigation and trial of other crimes." 

( 1) See p. 117. 
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The Reviewing authority may, upon review, inter a/ia : 

confirm or set aside any finding, 

substitute the finding of guilty by an amended charge, 

confirm, suspend, reduce, commute or modify any sentence or order, or 

increase any sentence, where a petition for review which is considered 
frivolous has been filed and the evidence in the case warrants such increase. 

The reviewing authority may at any time remit or suspend any sentence or 
part thereof. 

The proceedings shall not be invalidated nor any findings or sentences 
disapprcved for any error or omission, technical or otherwise, occurring 
at any such proceedings, unless in the opinion of the reviewing authority it 
shall appear that the error o r omission has resulted in injustice to the accu ed. 

Art. XV of Ordinance o. 7 makes the following provisions regarding 
the verdicts and sentence of Military Tribunals set up under the Ordinance: 

" The Judgments of the tribunals as to the guilt or the innocence of 
any defendant shall give the reasons on which they are based and shall 
be final and not subject to review. The sentences imposed may be subject 
to review as provided in Art. XVH, infra. " 
Art. XVII of the Ordinance states : 

"(a) Except as provided in (b) infra, the record ofeach case shall be forwarded 
to the Military Governor who shall ha ve the power to mitigate, reduce 
or otherwise alter the sentence imposed by the tribunal, but may not 
increase the severity thereof. 

"(b) In ca es tried before tribunals authorised by Art. II (c),(1) the sentence 
shall be reviewed jointly by the Zone Commanders of the nations 
involved, who may mitigate, reduce or otherwise alter the sentence 
by majority vote, but may not increase the severity thereof. 1f only 
two nations are represented, the sentence may be altered only by the 
consent of both zone commanders." 

Art. XVlll thereof adds the following : 

o sentence of death hall be carried into execution unless and until 
confirmed in writing by the Military Governor. In accordance with 
Art. l ll, Section 5, of Law No. l 0, execution of the death sentence may be 
deferred by not to exceed one month after such confirmation if there is 
reason to believe that the testimony of the convicted person may be of 
value in the investigation and trial of other crimes." 

( 1) See p. 117. 
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FOREWORD 

The most noteworthy case reported in this Volume is that of General 
Tomoyuki Yamashita who was tried and condemned by a United States 
Military Commission in Manila. His sentence was confirmed. The matter 
came before the Supreme Court of the United States on a petition for a 
writ of habeas corpus. The petition was rejected by that Court by a 
majority of the judges. The Court was not empowered to deal with the 
issues of fact which had been decided by the Court in Manila. The questions 
which came before the Supreme Court were questions of jurisdiction or 
competency. The majority, speaking by that great Judge, Stone, Chief 
Justice, whose death has deprived the Court of one of its greatest ornaments 
since its formation, held that the Military Commission was legally ~onsti­
tuted, and that the charges exhibited in the Petition were within its 
competence because they were- charges of violations of the law of war. The 
two dissenting judges founded their dissents upon certain technical question, 
no doubt of a basic character, but not calling for special notice here in this 
brief introduction which only deals with International Law. The obser­
vations of the Chief Justice (in which the majority of the judges agreed) are 
of leading importance for students of the law of war. In the first place 
there was the question whether the Military Court was validly and legally 
constituted. On that the Chief Justice repeated in effect what the Supreme 
Court had said in 1942 in Ex parte Quirin (Volume 317, United States 
Supreme Court Reports, page I). He said that the law of the United States 
recognised that the Military Commission appointed by Military Command, 
according to recognised United States Army practice, was an appropriate 
tribunal for the trial and punishment of offences against the law of war 
(which he said is a part of the law of nations), and that offenders by statute 
or the law of war may be tried by such Military Commissions. The Court 
further repeated what it had said in Fx parte Quirin that Congress by 
sanctioning trial of enemy combatants for violation of the law of w:ir by 
Military Commissions had not attempted to codify the law of war or mark 
its precise boundaries, but had adopted the system of Military Commission 
law applied by military tribunals so far as it should be recognised and 
deemed applicable by the Courts and as further defined by the Hague 
Convention. This is a general statement applicable to all military tribunals 
or commissions established for the same purpose by the law of the nations, 
and subject to any provisions of the latter law. The Supreme Court 
treated this principle as long established and referred to the jurisdiction of 
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the Military Commi ion or Court as" traditional." They added that they 
were not concerned, on such an application as that before them, with the 
gui lt or innocence of the petitioners, which are ·not subject to review by the 
Court. ff the Mili tary Courts have come to a wrong decision on disputed 
fact , their errors are subject to review only by the military authorities. 
The Supreme Court further declined to say that there is no authority to 
convene a Commis ion after hostilities have ended to try violations of the 
Law of war committed before their cessation, at least until peace has been 
officially recognised by treaty or proclamation of the political branch of the 
Government. The power of Military Tribunals, otherwise competent, to 
try violations of the law of wa r, does not generally terminate before the 
formal tate of war is ended. 

The second principal matter decided by the Court had reference to the 
offences charged. The petitioner had not either committed or directed 
the acts which were the subject of the charges. The gist of the charge was 
thht he had committed an unlawful breach of his duty as an army commander 
to cont rol the operations of the members of his command by permitting 
them to commit " the extreme and widespread atrocities specified." This, 
the Court held, exhibited a proper charge of an offence against the law of war. 
This is an important though carefully guarded pronouncement. The 
tribunal of fact must decide the issue on a consideration of all the circum­
stances. The Supreme Court did not purport to discuss or review the 
sufficiency of the actual fact . But it stated the general principal firmly 
and clearly. The Commis ion was bound " to hear evidence tending to 
es tablish the culpable fai lure of petitioner to perform the duty imposed on 
him by the law of war and to pass upon its sufficiency to establish guilt." 

The only other point in the judgment to which ] need refer here is the 
dec'.sion that Part Ill , Section V, Chapter 3, Part 3, and in particular 
Article 63, of the Geneva Convention of 1929 only apply to judicial 
proceedings directed against a pri oner of war for offences committed while 
a P~i_soner of war and hence did not come into operation as regards the 
petitioner who was charged with acts done before his capture. 

_It would be out of place in an Introduction to deal other than briefly 
with the three remaining Report in this volume, which seem to deal with 
questi_ons more or less similar to the question of the responsibility of com­
manding officers-viz., the trial of Kurt Meyer, the trial of Karl Rauer 
and others, and the trial of Kurt Student The facts in each case are care­
fully stated and examined but it is not clear that the Courts dealing with 
the last two cases, which were decided upon after the delivery of the Supreme 
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Court's judgment, ever dealt with the standard of responsibility laid down 
by the Supreme Court. Hence these two cases cannot safely be regarded 
as doing more than illustrating conditions of fact which might test the 
application of the law laid down by tlie Supreme Court. 

This Volume has been prepared by Mr. G. Brand, like its two predecessors, 
under the supervision of the Legal Publications Committee. The Appendix 
on Canadian Law has also been prepared by MI. G. Brand and has been 
approved by the Canadian Department of External Affaiis. 

London, 17th February, 1948. 

WRIGHT, 

Chairman, 

United Nations War Crimes Commission. 
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CASE NO. 21 

TRIAL OF GE 'ERAL TOMOYUKl YAMASHITA 

1'1TED STATES MILITARY COMMISSION, MANILA, 

(8TH OCTOBER-7TH DECEMBER, ]945), AND THE 

S PREME COURT OF THE NITED STATES (J DG­

MENTS DELIVERED ON 4TH FEBRUARY, 1946). 

. 

Responsibility of a Military Commander for offences com­
mitted by his troops. The sources and nature of the 
autlwritJ to create military commissions to conduct War 
Crime Trials. Non-applicability in War Crime Trials of 
the United States Articles of War and of the provisions 
of the Geneva Comentio11 relating to Judicial Proceedings. 
Extellf of review permissible to the Supreme Court orer 
War Crime Trials. 

T moyuki Yamashita, formerly Commanding General of the 
Fourteenth Army Group of the Imperial Japanese Army 
in the Philjppine Islands, was arraigned before a United 
States Military Commission and charged with unlawfully 
disregarding and faili.ng to discharge his duty as com­
mander to control the acts of members of his command 
by permittjng them to commit war crimes. The essence 
of the case for the Prosecution was that the accused 
knew or must have known of, and permitted, the wide­
spread crimes committed in the Philippines by troops 
under his command (which included murder, plunder, 
devastation, rape, lack of provision for prisoners of war 
and shooting of guerrillas without trial) and/or that he 
did not take the steps required of him by international 
law to find out the state of discipline maintained by his 
men and the conditions prevailing in the prisoner-of-war 
and civilian internee camps under his command. The 
Defence argued, inter alia, that what was alleged against 
Yamashita did not constitute a war crime, that the Com­
mission was without jurisdiction to try the case, that there 
was no proof that the accused even knew of the offences 
which were being perpetrated and that no war crime could 
therefore be said to have been committed by him, that no 
kind of plan was discernible in the atrocities committed 
and that the conditions under which Yamashita had had 
to work, caused in large part by the United States military 
offensive and by guerrilla activities, had prevented him 
from maintaining any adequate overall supervision even 
over the acts of such troops in the islands as w re actually 
under his command. 
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The evidence before the Commission regarding the accused 's 
knowledge of, acquie cence in, or approval of the crimes 
committed by his troops was conflicting, but of the crimes 
them elves, many and widespread both in space and time 
there was abundant evidence, which in general the Def enc~ 
did not attempt to deny. 

The Commission sentenced Yamashita to death and its 
finding_s and sentence were confirmed by higher military 
authonty. When_ the matter came before the Supreme 
Court of th_e l!ntted States on a petition for certiorari 
and an application for ]eave to file a petition for writs of 
~abe?s corpus an~ prohibition, the majority of that Court, 
m a Judgment dehvered by Chief Justice Stone ruled that 
th~ order convening the Commission which t;ied Yama-
h1ta w~s a lawful order under both United States and 

Inter~at1onal Law, that the Commission was lawfully 
constituted, that the offence of which Yamashita was 
charged constituted a violation of the laws of war, and 
tha~ the procedural safeguards of the United States 
Ai:ttcles of War and of the provisions of the Geneva 
Pnsoners of War Convention relating to Judicial Pro­
ceedings had no application to war crime trials. 

fr. Just!ce Murphy and Mr. Justice Rutledge dissented. 
Questions other tha!1 th<:,se already mentioned which 
were touch~d Uf>On _either m the majority judgment or in 
the _two. !11monty Judg~ent~ _ were the ·following : the 
apphcab1ltty or. non-apphca~:)lltty to such proceedings as 
those takei:i agamst Yamas~1ta _of the safeguards provided 
br the United State Const1tut1on and particularly of the 
F,_ft~ Amendment thereto ; the extent of review per­
m1ss1ble to the Sup~eme Court over war crimes trials ; 
and the . alleged dental of adequate opportunity for the 
preparation of Yamashita 's defence. 

Yamashita was executed on 23rd February 1946. 

A. 0 TU E OF THE PROCEEDINGS 

I . THE APPOI NTMENT OF THE COM MISSION 

_T~e Court "."hich tried Yama hjta wa a United States Military Com­
mi ion_ established under, and subject to, the provisions of the Pacific 
Re~ula11ons of 24th September, 1945, Governjng the Trial of War Criminals (1) 
A ting under authority from General MacArthur, Commander-in-Chier 

~ ~~~~~~:---------' (') See Volume Ill of these Reports, p. 105. 
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United States Army Forces, Pacific Theatre, General Styer, Commanding 
General, United States Army Forces, Western Pacific, appointed the Com­
mission, and instructed it to meet in the City of Manila, Philippine Island , 
" at the call of the Pre ident thereof." The Com mis ion was convened 
on 8th October, 1945, at the High Commissioner's Re idence in Manila. 

2. AN INTENDED DEFENCE WIT ESS PERMITTED TO ACT AS DEFE CE COU "SEL 

In addition to the six officers appointed by Lt-General Styer to defend 
the accused, the latter requested that his former Chief-of-Staff, Lieutenant­
General Muto, and his former Assistant Chief or Deputy Chief-of-Staff, 
Major-General Utsunomiya, should act as additional coun el. There 
were, he explained, a number of record and facts with which they alone 
were conversant. He needed their advice and assistance. 

In view of the fact that the accused was proposing to call one of the men 
named as a Defence witness, however, the Prosecution submitted that, in a 
criminal proceeding, it would be entirely irregular for a witne for the 
Defence also to represent the accused as counsel. Even if hi intention 
was not to serve as counsel, it would be equally irregular to allow the 
witnesses for a person accused as a criminal to si t in Court through the 
proceedings. He should be allowed to enter the court-room only if a nd 
when counsel proposed to call him as witness. On a Defending Officer 
stating that the proposed new Counsel would be in the court room only 
during the hearing of the Prosecution 's evidence and that be would leave 
the court-room before the opening of the Defence, Counsel for the Pro e­
cution pointed out that the damage would be done when the witne e 
were in the court-room during the Prosecution 's case and not during the 
hearing of the evidence for the defence. 

The President ruled that, since it wa the desire of the Commis i n to 
conduct a fair trial, the request of the Defence would be granted. 

Lt.-General Muto subsequently appeared as a defence witnes . 

3. THE ACCUSED AND THE CHARGE 

Prior to 3rd September, 1945, the accused, Tomoyuki Varna hita, wa · 
Commanding General of the Fourteenth Army Group of the Imperial 
Japanese Army in the Philippine Islands. On that date he urrendered to 
and became a prisoner-of-war of the United States Army Force in Baguio, 
Philippine Islands. On 25th September, by order of Lieutenant-General 
Wilhelm D. Styer, Commanding General of the United States Army Force , 
Western Pacific, which command embraced the Philippine I land , 
Yamashita was served with a charge prepared by the Judge Advocate 
General's Department of the Army which alleged that he, · · Tomoyuki 
Yamashita, General Imperial Japanese Army, between 9th October, 1944 
and 2nd September, 1945, at Manila and at other places in the Philippine 
Islands, while a commander of armed forces of Japan at war with the United 
States of America and its allies, unlawfully disregarded and failed to di -
charge his duty as commander to control the operations of the members of 
his command, permitting them to commit brutal atrocities and other high 

n 
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crimes a1winst people of the United States and of its allies and dependencies, 
particul;'rly the Philippines; and be, General Tomoyuki Yamashita, 
thereby violated the law of war. " 

On th October, 1945, the accused was arraigned before the Military 
Commi sion already descri bed. 

4. TII[ lllLL OF P RTJCULARS AKD SUPPLEMENTAL BILL OF PARTICULARS 

On 8th October, 1945, a a result of a motion put forward by the Defence,(1) 
the Pro ecution filed a Bill of Partic ulars making 64 separate allegations, 
under a general introd uctory sentence which claimed that: " Between 
9th October, l 944, and 2nd September, 1945, at Manila and other places 
in the Philippine l slands, members of Armed Forces of Japan under the 
command of the accused committed the following : " On 29th October, 
after a rece during which the Defence was to prepa re its case, the Prose­
cution fi led a Supplemental Bill of Particulars claiming that : " members 
of the armed force of Japan, under the command of the accused, were 
permitted to commit ... during the period from 9th October, 1944, to 
_nd cptember, 1945 at Manila and other places in the Philippine Islands " 
a further 59 offences or groups of offences. The Defence claimed that the 

upplemental Bill made a completely new type of allegation, but this view 
wa not ha red by the Commi ion.(2) 

The cla ifica tion of alleged offences made by the President of the Com­
mission in deli vering judgment may be reproduced at this point. He 
pointed out that: " The crimes allcg ~d to have been permitted by the 
ac u ed in violation of the laws of war may be grouped into three categories : 

( !) Starvation, execution or massacre without trial and mal­
ad ministration generally of civilian internees and prisoners of war ; 

(2) Torture, rape, murder and mass execution of very large numbers 
of re idents of the Philippines, including women and children and 
members of religious orders, by starvation , beheading, bayoneting, 
clubbing, hanging, burning ali ve, and destruction by explosives ; 

(3) Burning and demolition without adequate military necessity of 
Large numbers of home , places of business, places of religious worship, 
ho pitals, public buildi ngs, and educational institutions. In point of 
time, the offences extended throughout the period the accused was in 
command of Japanese troops in the Philippines. In point of area, the 
crimes extended thro ughout the Philippine Archipelago, although by 
fa r the most of the incredible acts occurred on Luzon. " 

Nearly all of the 123 paragra phs contained in the two Bills of Particulars 
alleged the commission of a number of separate illegal acts ; nearly all of 
them also charged the perpetration of more than one crime of which 
" mistreating " and " killing " appeared most frequently. An attempt 
was clearly made to arra nge under each paragraph offences alleged to have 
been committed in one locality during one period of time or at the same 
approximate date. 

( 1) Seep. 8. 
(') See pp. 8-9. 
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Thus, in the first paragraph of the Bill of Particulars, appear a number of 
different categories of crimes, committed against thousands of persons and 
against property : 

" I. During the period from 9th October, 1944, to 1st May, 1945, under­
taking and putting into execution a deliberate plan and purpose to mas~acre 
and exterminate a large part of the civilian population of Batangas Provm~e, 
and to devastate and destroy public, private and religious property therem, 
as a result of which more than 25,000 men, women and children, all unarmed 
non-combatant civilians, were brutally mistreated and killed, without cause 
or trial, and entire settlements were devastated and destroyed wantonly 
and without military necessity. " 

The fifth paragraph· provides an example of one offence allegedly com­
mitted against a plurality of persons : 

" 5. During November I 944, in northern Cebu Province, massacre, 
without cause or trial, of more than 1,000 unarmed non-com!la tant 
civilians." 

Paragraph 122, which appea red in the Supplemental _B(ll , alleged the 
commission of one offence against one person, the killing, on a?out 
20th January, 1945, at Los Banos Internment Cam~,. ~agu~~ Provmce, 
without cause or trial , of a named non-combatant c1 v1.ban c1t1zen of the 
United States of America, then and there interned by armed fo rces of Japan. 

While many paragraphs simply alleged, for instance, the " killi_n¥ . of 
patients and civilian refugees by she~Lfire" (12),. the " rape of CIVllian 
women " (14), or " brutally mistreatmg and k11Lmg two unarme~ ~on­
combatant male civilians " (16), others set out the names of the v1ct1ms. 
Paragraph 22 alleged the brutal killing with_o~t cause or trial <:>f thr~~ named 
persons, an Austrian citizen, a German citizen and a Russian citizen, all 
unarmed and non-combatant civilians. 

The offences against persons alleged in the two Bills were largely described 
in the following terms, often with the addition of the words'. " :,vithout_ ca_use 
or trial " : mistreating, beating, wounding, torturing, mutila tmg, ma1m1~g, 
raping, attempting to rape, killing, attempting to kill, executing, burnmg 
alive, massacring and exterminating. 

Other such alleged offences were the unjustifi'ed failure or refusal to 
provide prisoners of war or civilian internees with adeq ~ate. shel~er, food , 
water, clothing, sanitation , medical care, and other essentia_l~ 1t bemg some­
times stated specifically that such omission caused malnutnt1on and death ; 
abandoning, without ca re or attention helplessly sick, wo_unded or st~rved 
prisoners of war and internees ; and deliberat~Jy profanmg the bo~1~~ of 
dead prisoners of war and internees ; compelling non-con:ibatant c1VJha~1s 
to construct fortifications and entrenchments and otherwise take part m 
the operations of armed forces of Japan agai_nst th~ country of those 
civilians ; deliberately and unnecessarily exposmg pr_isoners of war ~nd 
civilian internees to gunfire and other hazards; and deliberately cont~m1~a­
ting and poisoning a well of water, the sole source of potable d~mkm~ 
water for a large number of civilians. A breach of the Geneva Pnsoner:s 
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of War Convention wa implied by paragraph 89, which alleged that, during 
the month of December 1944, at Manila, the crimes were committed against 
variou pri oners of war, named and unnamed, of " subjecting tc trial 
without prior notice to a repre entative of the protecting power, without 
opportunity to defend, and without counsel ; denying opportunity to appeal 
from the entence pronounced ; anq executing a death sentence without 
communicating to the repre entative of the protecting power the nature and 
circum tances of the offence charged." 

The Bills of Particulars al o alleged many offences against property, 
again often of a mas and indi criminate nature, on the part of the accused's 
troop . There were many allegations of the devastation, destruction and 
pillage, unju tified by military necessity, of public, private or religious 
property. For instance, paragraph 15 enumerates: " During the period 
from I t January, 1945, to 1 t March, 1945, both dates inclusive, deliberately, 
wantonly and , ithout ju tification or military necessity, devastating, des­
troyi ng and pillaging and looting of large areas of the city of Manila, 
including public, private and religious buildings and other property, and 
committing wide pread theft of money, valuables, food and other private 
property in that city." Paragraphs 70 and 72 allege, inter alia, the des­
truction of property devoted exclusively to religious, hospital, or educational 
purpo e . Paragraph 6 includes an allegation relating to, " ... looting 
and tealing the contents of, and wilfully failing to deliver or make available, 
Red Cros packages and supplies intended for such prisoners of war." 

Tho e stated to have been the victims of these atrocities were unarmed 
non-combatant civilians, civilian internees and prisoners of war ; and 
un pecified hospital patients. The civilians included Austrian, French, 
Rus ian, Chinese and German nationals as well as United States citizens. 

The allegation that atrocities were committed according to a plan was 
made not only in paragraph I, already quoted, (1) but also in paragraph 25, 
which sets out the following offences : " During the period from 
1st January, 1945, to 1st March, 1945, deliberately planning and undertakino­
without cause or trial, the extermination, massacre and wanton indi;~ 
criminate killing of large numbers of unarmed non-combatant civili;n men 
women and children, inhabitants of the city of Manila and its environs' 
b~utally mistreating,_ wounding, mutilating, killing and attempting to kilt'. 
without_ cause or tna!, large numbers of such inhabitants, and raping or 
attempting to rape large numbers of civilian women and female children in 
that city. " 

In his opening addre . , the Pros~cutor said_ that, in calling his witnesses, 
the _nu?1ber of the paragraph to which each piece of evidence related would 
be indicated. The le¥a~ ignificance of the Bills of Particulars was never 
defined by the Comm1s 10n, and the brief analysis of their contents which 
has be~n set out above~ is intended simply to show the range of the ~!fences 
for which the Prosecution held the accused responsible. 

( 1) Seep. 5. 
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5. DEFENCE PLEAS AND MOTIONS RELATING TO THE CHARGE AND 

THE BILLS OF PARTICULARS 

Apart from the plea of not guilty, a number of motions were entered by 
the accused and his Counsel concerning various aspects of the Charge and 
the Bills of Par.ticulars. These are described in the following ten paragraphs. 
It will be noticed that, while the first nine paragraphs set out arguments 
which took place before the beginning of the hearing of the evidence, and 
the rulings of the Commission on the matters in dispute, the last paragraph 
deals with certain events which took place during the hearing of the evidence 
but which are most conveniently dealt with in this part of the Report. 

(i) Claim of the Accused that a Copy of the Specifications was not 
Properly Served 011 Him 

On 8th October, 1945, the accused pleaded that no copy of the specifi­
cations had been sent to him in accordance with paragraph 14 (a) of the 
letter dated 24th September, 1945, General Headquarters, United States 
Forces, Pacific, entitled " Regulations Governing the Trial of War 
Criminals " : 

" 14. RIGHTS OF THE ACCUSED. The accused hall be entitled: 

" (a) To have in ·advance of trial a copy of the charges and 
specifications, so worded as clearly to apprise the accused 
of each offence charged." 

The Prosecution claimed that the Charge which was served upon the 
accused included both what was ordinarily known as a Charge and also the 
specifications. In court-martial procedure, he went on, the Charge Sheet 
contained the Charge proper, as for instance the violation of the 86th Article 
of War. Underneath that, in a separate paragraph, would appear what 
was known as a specification, alleging that the accused, on a certain time, 
at a certain place, did certain things. If the Commission would examine 
the Charge which had been served upon the accused it would note that it did 
include both of those elements. He submitted that since court-martial 
procedure was much more strict in its provisions than the procedure followed 
before Military Commissions, it followed that the Charge against the accused 
was adequately drafted. 

On finding that Defence Counsel were in agreement with the Prosecution 
on this point, the Commission ruled that the Charge and specifications had 
been properly served upon the accused. 

(ii) The First Motion to Dismiss the Case 

Later during the same sitting of the Commission, however, Defence 
Counsel moved that the Charge in hearing be stricken on the ground that it 
failed to state a violation, in so far as General Yamashita was concerned, 
of the laws of war. The Prosecution pointed out that the Commission had 
been ordered to try General Yamashita. If the Defence were seeking to 
raise a point of law, the appropriate time to do so was at the conclusion of 
the Prosecution 's case, when they could move for a judgment of acquittal. 
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He ubmitted, however, that there was no provision in the Commission's 
pr~cc~u rc fo r a motion uch as Defence Counsel was now interposing. The 
obJe t1on of C unse t for the Defence was not sustained by the Court. 

(iii) Motion for the Filing of a Bill of Particulars 

Thereup n. Couo _el fo_r the Defence claimed that the language in which 
the l_ia rge an? pec1fic_a t1on had been drafted was uncertain and indefinite 
and did not fa1rl appns the accused of that with which he stood charged. 
Th Defence therefo re moved that the Charge and cause in hearing be made 
more defini~c :rnd certain, by specifying the time, place and dates of the 
a u ed' d1 regar_ding and fa iling to di charge his duty as Commander to 
control the opera tion of the members of his command. Details as to time 
place and date. should al o be furnished as to the alleged offences and as t~ 
the_ P r ons \ no were allegedly permitted to commit them. The Pro e­
cut1 0~, _h \\'~ver, tressed that, although a motion such as this might be 
pcr°:1 1ble in _a court of la~v,. the regulations the Defence was putting 
fo n ard govern in~ the C~mm1 LOn made no provision for such a motion. 
If the ace~ ed de ired a Bill of Particulars, the Prosecution had no objection 
to upp~ying one ; what th_ey_ obj~~ted to was an attempt to apply to the 
pr?ce ding of_ the Comm1 10n the technical objections and rules of 
e\·1dence pleading an? procedure which might apply in a court of law." 
Defence oun el admitted that ~he Cor:nm(ssion was not bound by the 
ru_lc of a court of law, and ba_ ed its application on principles of justice and 
fa irne to_ the accused. Until they had received a Bill of Particulars, the 
Defence did . not know ~vhat wa charged and could not in fairness plead to 
the gen~ ral 1s ue . of gmlty or not guilty. The Prosecution then agreed to 
fil e a ~ill of Particulars which th~y-had already drafted, provided that they 
~oulo ha v~ at a later dat~ the pr_iv1lege of serving and filing a Supplement~ t 

Bill of Particular ; certain new mformation was expected from the United 
State ,_ and other material bad arrived too late for incorporation in the 
fir t B1U. 

The Court granted the J?efence motion for a Bill of Particulars and 
ruled that _a_ Supplemental Bill of Particulars might be filed later subject to 
. uch cond1t1ons as the Commi ion might then specify Th c' rt . ld 

d th ctct · . 1 . e ou wou 
JU . ge ese a 1ttona charges on their merits when the Prosecution 
pr~ ented them. Whereupon, the Bill of Particulars was received into 
evidence. 1) 

(iv) Plea of ot Guil!y 

!he accu cd \ a ~h~n a kcd for hi pica to the Charge, and pleaded not 
g~116~f, The Comm1s ion ~hen went into recess for force weeks to enable 
t e 1.: ence to prepare their ca e and the Prosecution to complete theirs. 

(v) Objection to the Filing of a Second Bill of Particulars 

On 29th October, the Commi sion was reconvened and the Prosecuf 
requested that there should be incorporated into the rec~rd of the ct · ion 
tDehe,. Pro ecbu_tiond' Supplemental BiJI of Particulars. To this pr::::e•;:: 

,ence o ~ecte . 

(') Seep. 4. 
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Defence Counsel began his argument on this point by claiming that 
on ~th October, 1945, the Defence had successfully objected to ihe 
granting to the Prosecution of the right to file a Supplemental Bill 
of Particulars, on the grounds that it was unprecedented and against 
ordinary principles of law and justice to allow the Prosecution, after a case 
had begun, to continue to file additional specifications. Coun el for the 
Defence submitted that any normal , intelligent person would assume that 
when the Prosecution, after filing sixty-fou:· separate specifications, stated 
that they wished to file a Supplemental Bill of Particulars, that Supplemental 
Bill would probably contain one, two, three, four or perhap even half a 
dozen additional particulars. Yet the Supplemental Bill of Particulars 
contained fifty-nine new, separate and distinct alleged offences. These 
fifty-nine offences were new in so far as the person involved were concerned, 
in so far as the times were concerned, and for the most part in so far as the 
places were concerned. The Defence urged that it was " unconscionable 
in a case of this type practically to double at the last minute the list of offences 
charged." 

In the second place, the Defence pointed out that wberea the fir t Bill 
had commenced with the words : " Between 9th October, 1944, and 
2nd September, 1945, at Manila and other places in the Philippine I lands, 
members of Armed Forces of Japan under the command of the Accu ed 
committed the following : . . . " the opening words of the Supplemental 
Bill stated that " ... members of the Armed Forces of Japan, under the 
command of the Accused, were permitted to commit " certain acts which 
were then set out. The new Bill alleged the granting of " permission " 
for 59 acts, and in no single case did it provide any details as to that 
" permission." It was not said who permitted any one of these acts, or 
how or in what circumstances. 

The Prosecution first reminded the Commission that it had indeed given 
the former permission to file a Supplemental Bill of Particulars, then went 
on to say that there was no significance in the different opening wording 
contained in the two Bills. The purpose of the so-called Bill of Particular 
was simply to specify the instances which were referred to generally in the 
Charge, and whether the Bill of Particulars said that the acts alleged were 
" permitted " or whether it claimed that they were " committed " by 
members of the command of the accused was immaterial. There was no 
provision in the regulations governing the procedure of such Commission 
as the present for the production of a Bill of Particulars or for a motion to 
make the Charge more definite and certain. It was purely a matter of 
discretion for the Commission as to whether or not it would require a Bill 
of Particulars. The document had been termed a " Bill of Particular " 
for lack of any more appropriate term, but it was not in fact a bill of the 
kind signified when that term was used in courts of law in the United States. 
Its sole purpose was to specify the instances when the member~ of the 
command of the accused were permitted to commit acts contrary to the 
Laws of War. In other words, it referred back to and must be con trued in 
the light of the Charge itJelf. 

The Defence thereupon pointed out that the Commission, in allowing the 
Bill of Particulars to be filed, had stated that a Supplemental Bill might be 
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filed later ' ~bje t to such conditions as the Commission may then spec'f " 
. oun el . ubm1tted that the normal. natural condition that would be s~J~d 
m_ t~e fi ling of any upplementa l Bill of Particulars was that it should stay 
" :1thrn the _boun? f rea on.. The fi ling_ of nearly as many particulars as 
\\ere contained m the fir t Bill he described as unconscionable. Defence 

oun el cou ld no~ agree that the two sets of opening words were materiall 
t~e am , and cla1m~d that the very essence of the case was the question J 
\\ hat mu _t be c ta_blished to ~rove an offence against the Laws of War, the 
fo ur po 1ble requi rement being to how simply that an act was committed 
by ~m one under the comma nd of a certain General, or that somebody 
pedrm1tted tho e act , or that orneone authorised them or that someone 
or ercd them. ' 

The Commi ion rejected the Defence motion . 

(, i) M OTio11 tl,~t the Prosecution Amplify the Particulars in 
Certa111 Ways 

Th~ _Defence next moved that part iculars be furnished by the Prosecution 
regar _mg each of the 59 new paragraphs as to who granted pe . . t-, 
omm1t the a lleged fl h ' - rnuss1on o 

f f . 0 ence , to w om such permission was granted the 
orm o expre s1on of the per · · d h . • oiv1·ng of . . mJ ion, an t e times, places and dates of the 

e pcrm1s 10n. 

a ~uh::r,~h~ utor r~ti~d ~hat the Charge stated specifically that it was the 
1 . . perm, te t e e act to be committed. Even in a United 

evf ~: nc~1 ; ~r;uo~t, the Pr? ecution ~ould not be required to disclose their 

f~ljo~ing pahssagge ~~~:~:~j;d;~1!0 ~ ; ~ t°i;e ~:;~:u:~;~:0::::,~i~nJ~;~!e 
- a ac u ett Report 259 : · • 

to"Z ~~o o:i~t o[vfd~~~eo~~:rticul~ r is not to compel the <;o~onwealth 
additio n to that con tained in :~ give tt~ defe~da?t such mformation in 
rime with which he i e comp amt ~r 1~d1ctment in regard to the 

have in order to safe:u: ~r~~d, as l~w ~nd JU~t1ce require that he should 
fully under tand the crime \~it:o;h~1tt;n~I nhghts and to enable him to 
defence. " ic e is c arged and to prepare his 

The Pro ecutor pointed out that th . " . . 
made in this dictum coo t't t d e rent1on of const1tut1onal rights " 
U nited States, which in an~ ~: e ~o~~eere~ce to. the Constitution of the 
enemy alien. He thou ht th · ~re no nghts on the accused, an 
Part icular met all of th~ rcqu~~ethc dtetaf1I~ al~eady provided in the Bills of 

men s o Justice and fair trial. 

Defence Counsel' answer wa that h . 
Con ti tution of the U nited State 1· dt e ~1fth Amendment of the ·r ,, s app 1e to any pers " .. c1 izen. Nevertheless the Com . . . - on, not any 

, mas ion reJected the Defence motion. 

(vi i) The First Motion for a Cominuance 

The Defence then entered a motio . 
order to enable the prepara tion of n r~questmg a recess of two weeks in 
to allow the Defence foe in tanc a case m ans~er to the 59 new allegations, 

, e, so to acquamt themselves with the new 
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accusations as to place them in a position properly to cross-examine the 
Prosecution's witnesses. Counsel reminded the Commis ion that the 
Prosecution had expressed surprise when the Defence had stated, on 
8th October, 1945, that they could properly prepare a defence in two weeks. 
Surely, if the Prosecution was surprised that the Defence could prepare a 
defence on 64 specifications in two weeks, Coun el did not think that they 
-could now object to a rece s of two weeks to prepare a defence for a similar 
number of specifications based on new facts, new places, new names and a 
new theory of the case. 

Defence Counsel quoted the passage from paragraph 14 of the Com­
mission's rules of procedure to which reference had already been made : 
" The accused shall be entitled ... to have in advance of trial a copy of 
the Charges and specifications, so worded as clearly to apprise the accused of 
each offence charged." Counsel interpreted the action of the Commission 
on 8th October, in requiring the Prosecution to furnish a Bill of Parti ulars, 
as signifying that a Supplemental Bill should also be furni bed " in advance 
of trial, " and claimed that this phrase signified: " Sufficient t ime to allow 
the Defence a chance to prepare its defence." 

The Prosecutor at this point began to urge again that the specifications 
were incorporated in the original charge, as he had claimed when the 
accused himself insisted that he had not been served with specifications ; 
but the President interrupted the Prosecutor and said that this point had 
been adequately discussed. 

The Defence motion was rejected by the Commission, but the latter added 
that if, at the end of the presentation by the Prosecution of evidence con­
cerning the Bill of Particulars as presented during the arraignment, Defence 
Counsel should believe that they required additional time to prepare their 
case, the Commission would consider such a motion at that time. 

Defence Counsel then indicated, but without further result that time 
was desired at once " as much, if not more " to prepare for cross­
examination " as the Prosecutor's case goes in " as to prepare an affirmative 
defence. 

(viii) The Second Motion to Dismiss the Case 

The Defence then entered a motion to dismiss the case. Co unsel first 
reminded the Commission that the previous motion to dismiss, made on 
the ground that the charge failed to state a violation of the Laws of War 
by the accused, was denied. The present motion was addressed to the Charge 
as supplemented by the original Bill of Particulars and by the Supplemental 
Bill of Particulars, and the claim was again made that it failed to set forth 
a violation of the Laws of War by the accused and that the Commis ion 
did not have jurisdiction to try the cause. It was the contention of Defence 
that the Bill of Particulars did not cure the defects of the Charge. On the 
contrary, it provided further reasons for allowing the motion. 

The Bill of Particulars detailed sixty-four instances in which members of 
th~ accused's command were alleged to have committed war crimes. In no 
instance was it alleged that the accused committed or aided in the com­
mission of a crime or crimes. In no instance was it alleged that the accused 
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i ucd an order, expre ly or impliedly, for the perpetration of the crime or 
crime charged. 'or \\'a it alleged that the accused authorised the crimes 
prior to their commi ion or condoned them thereafter. 

The Charge alleged that the accu ed fa iled in his duty to control his troops, 
permitting them to commit certai n alleged crimes. The Bill of Particulars, 
ho,, c,·er. ct forth no in lance of neglect of duty by the accused. Nor did 
it ct ~ rth any acts of commi ion or omission by the accused as amounting 
to a ·· permitting., of the crime in que tion. What then was the substance 
of the Charge again t the ac: used ': It was submitted by the Defence that, 
on the three document n w before the Commission, the Charge and the 
two Bill of Particulars, the accu ed was not accused of having done some­
thing or ha, ing fa iled to do omethin g, but solely of having been something, 
n~m ly commander of the Japane e fo rces. It was being claimed that, by 
, irtuc of that fact alone he wa guil ty of every crime committed by every 
soldier a igned to his command. 

. . meri an juri rudence recogni ed no such principle so far as its own 
mil1tary per onnel wa concerned. The Articles of War denounced and 
punished improper conduct by military personnel, but they did not hold a 
commanding officer re ponsible fo r the crimes committed by his subordinates. 
N one wou ld even uggest that the Commanding General of an American 
o cupation fo rce became a criminal every time an American soldier violated 
the bw. Tt wa submitted that neither the Laws of War nor the conscience 
of the world upon which they were founded would countenance any such 
cha~ge. lt was the . ba ic premise of all civilised criminal justice that it 
pu111 hed not according to tatu but according to fault, and that one man 
\\"a not held to answer for the crime of another. 

It w~ ~n inc~ntrovertible fact that the branding of military personnel as 
war cnrnmals did no~ re t upon the mere fact of the command of troops, 
but ra~her upo~ the improper exercise of that command. This point was 
recogni ed officially by the War Department in its publication Rules of 
~an~ "}1_arfure (FM ~7-10, Sect ion 345, I), which provided a~ "follows : 

. Liabil1ry of Offending l ndividuals. Individuals and organisations who 
violate the accepted laws and cu tom of war may be punished therefor. 
However, ~he fact that the act complained of were done pursuant to order 
of a ~p~nor or government sanction may be taken into consideration in 
dete_rmining culpabil ity, ei ther by way of defence or in mitigation of 
puni hment. The person giving such orders may also be punished. " 

There wa nothing said in that provision concerning the Commanding 
Gener~! of a force being respo':1sible, under the Laws of War, for any offences 
comnutted_ by mem?Crs of ht command without his sanction. Liability 
fo r war cnmes was 1mpo ed on the persons who committed the crimes and 

n the _officers who_ order~d the commission thereof. The war crime of a 
subor~mate, committed without the order, authority or knowledge of his 
superior, was not a war crime on the part of the superior. The pleadings 
now ~fore the Commis ion did not allege that the accused ord:red 
auth~r~sed or had knowledge of the c-ommission of any of the alleged 
atrocities or war c_rim_e . Without such an allegation, it was submitted, 
the cau e must be d1 sm1ssed as not stating an offence under the Laws of War. 
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The Defence claimed that if a violation of the Laws of War was not 
alleged, the Military Commission had no jurisdicti?n t~ hear the c~u e. 
J n the '' case of the saboteurs,'' Ex par l e Quirin, decided in 1942, th~ Jud_g­
ment of the Supreme Court stated that: " Congress ... has exer~1sed 1t 
authority to define and punish offences against ~he_ la_w . of natto~~ by 
sanctioning within constitutional limitations, the JUnsd1cl!on of military 
commissio;s to try persons and offences which, according to the~ rules and 
precepts of the law of nations, and more pa rticularly the L~w ot War, ~re 
coonisable by such tribunals . ... We are concerned only _with the que t10n 
of 0whether it is within the constitutional power of th~ ~attonal government 
to pl:lce petitioners on trial before a military comm1ss~on ~or the offence 
with which they are charged. We must therefore first inqmre _whether any 
of the acts charged is an offence against the L~w ?f War ~o~m able _be~?~e 
a military tribunal, and if o, whether the Consutut1on prohi bit the tnal. () 

The Supreme Court found that the allegations c_on_ta ined in the charges 
against Quirin and his a sociates were offences w1thtn the Laws . of War. 
Defence Counsel submitted that, had they found the e allegations not 
related to offences against the Laws of War, the Supreme Court would have 
ruled that the military commission had no jurisdiction. 

Defence Counsel maintained that there were two other grounds fo r the 
proposition that the Commission had no juris_diction to try he case. The 
Commission was appointed by the Commanding G~neral of Army Force , 
We tern Pacific, pursuant to authority delegated to him by the C~mmander­
in-Chief, Army Forces, Pacific. The record did not, howe':'er, aid Counsel, 
show any grant of authority from the Pr~sident o~ the Uruted State to t_he 
Commander-in-Chief, Army Forces, Pacific. ~eJther the Commander-in­
Chief, Army Forces, Pacific, nor the Commanding General, Ar~y F r es, 
Western Pacific, in the submission of the Defence, had . authority to take 
the above-mentioned action. It wa well settled that, in the ab en~e of 
express statutory authority, a military commander _had power to appoin~ a 
military commission only (a) as ~n exer~i e of marttal la\~,(?) a an ex_e~c1 e 
of military government in occupied te~r~t?ry, or (~) as ~n _incident of m1hta~y 
operations during a period of ho t1hlles. This pnnc1ple was tated in 
Winthrop, Military Law and Precedents, on page 936. 

There existed, said Counsel , neither martial law nor milita ry government 
in the Philippines, and hostilities had ceased on or _about 2nd September, 
)945. There was no justification in law for the exerc1 _e by the Comma~der­
in-Chief of the Anny Forces, Pacific, of the extraordinary ~O\~cr ~y virtue 
of which the Commission was set up. The fundamental pn~c1ple_ involved 
was apparently within the contemplation of the Commander-in-Chief, Army 
Forces, Pacific, when he issued the letter of 24th September, 194~, upon 
which the Commission based its authority, because paragraph 3 of ht letter 
read as follows : " The Military Commissions e tabli hed hereunder hall 
have jurisdiction over all Japan and all other areas occupied by the a~med 
forces commanded by the Commander-in-Chief, Army Force , Pa~1fic. " 
The Philippine Islands, Counsel pointed out, were not areas occup_1ed by 
the armed forces. The above-mentioned letter, consequently, did not 

(') Ex Parle Quirin et al, 317 U.S.I , 1942. 
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gr nt authority to et up military commissions in the Philippine Islands ; 
and Special Order o. 112, Headquarters, United States Army Forces, 
We tern Pacific, dated I t October, 1945, was therefore without authority. 

Paragraph 271 of the War Department Basic Field Manual, Rules of 
Land i-varfare, in it reprint of Article 42 of the Annex of the Hague 
Convention o. IV of 1907, sa id that: " A territory is considered occupied 
\\ hen it is actua lly placed under the authority of the hostile army." The 
United States wa not and never bad been a hostile army with respect to 
the Philippine I lands. The re-entry into the Philippine Islands in 1944 
and 1945 had constituted a recovery of territory, not an occupation. From 
the date of re-entry on Philippi ne soil, General MacArthur had consistently 
affirmed and recognised the full governmental responsibility of the 
Philippine Commonwealth. Thi s was evidenced by publications in the 
Official Ga:ette, April 1945, page 86; May 1945, pages 145 to 148; and 

eptember 1945, page 494. On 22nd August, 1945, General MacArthur 
i ued the following proclamation: " Effective on 1st September, 1945, 
United States Army Forces in the Pacific shall cease from further partici­
pation in the self-adrnini tration of the Philippines, as such is no longer 
nece ary. " 

Counsel cla imed that if the projected trial should result in the conviction 
and entence of the accu ed, such action would be subject to reversal, and 
made the following statement : " As officers of the United States Army, 
and a lawyers appointed to defend the accused, Defence Counsel are charged 
with a duty to the accused, to the Army, and to the people of the United 
States to pursue all proper legal remedies open to the Defence, including, 
if warranted, recourse to the Federal courts, and more particularly, the 
Supreme Court of the United States--citing again the Quirin case." 

In his reply, the Prosecutor submitted that there was no reason for the 
Commission to rever e its previous decision of 8th October, 1945, to deny 
the motion to dismi s. The mere fact that a Bill of Particulars and a 
Supplemental Bill of Particulars had subsequently been presented to the 
Commission had no bearing upon the issue. In any case, it was beyond 
question that the Commission had no authority to dismiss this proceeding, 
lt was under direct orders of the Commanding General, Army Forces, 
Western Pacific, to proceed with the trial of Tomoyuki Yamashita. The 
Letter Order of General MacArthur, as Commander-in-Chief of the United 
States Army Forces, Pacific, dated 24th September, 1945, and addressed to 
the Commanding General , United States Army Forces Western Pacific 
stated: " It is desired that you proceed immediately with the trial ofGenerai 
Tomoyuki Yamashita, now in your custody, for the crimes indicated in the 
attached charge." Special Orders No. 112, dated 1st October, 1945, being 
the Order of the Commanding General, Army Forces Western Pacific 
estab~ishing the Military Commission and directing its pr~ceedings, required 
that 1t hould follow the provisions of the above-mentioned letter. The 
P~os~cutor concluded, _therefore, that the Commission had no authority to 
d1s!Illss the case at this stage. It must try Tomoyuki Yamashita and in 
order to accompli h that task, it must hear the Prosecution's case. ' 

Cal!ed upon to offer his arguments in rebuttal, Defence Counsel claimed 
that, if the officer who gave the direction to try Tomoyuki Yamashita had 
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no jurisdiction to appoint a commission, he had no jurisdiction to order the 
trial of General Yamashita. The courts of the Commonwealth were open 
for any crimes which were committed by any member of the Japanese 
forces while they were in occupation of the Philippine Islands. He added 
that the present motion was not based on the Charge alone as had been the 
original motion to dismiss ; it was based on the Bill of Particulars and the 
Supplemental Bill, which did not state an offence against the Laws of War. 
The Defence had understood that the Bill of Particulars would cure the 
defects in the Charge but this had not been so. 

The Commission rejected the second Defence motion to di smiss the case. 

(ix) A Question relating to the Status of the Accused 

The final motion put forward by the Defence before the Pro ecutor's 
opening speech was one to cause the Prosecution to state for the record 
whether or not any notice bad been given to the protecting power of the 
Japanese government concerning the trial of the case now before the Com­
mission, in accord.ance with Article 60 of the Geneva Convention and 
paragraph 133 of Field Manual 27-10. The Prosecutor pointed out that 
Defence Counsel was basing his inquiry on the assumption that the accu ed 
was a prisoner-of-war. He claimed, however, that Yamashita was not 
before the Commission as a prisoner-of-war but as an alleged war criminal. 
The Prosecutor had therefore no obJection to stating, for the benefit of the 
record, that so far as he knew, the United States of America had not given 
any notification, official notification, to the Government of Spain, the 
protecting power of Japan, that Tomoyuki Yamashita was being tried as a 
prisoner-of-war, for the reason that he was not being so tried. The Geneva 
Convention had no application to the case. 

The President of the Commission then ruled that the request of the 
Defence Counsel bad been adequately discussed by the Prosecution, within 
the limits of the information which would ordinarily be available, and 
requested the Prosecution to open its case. 

(x) Some Later E~·ents Relating to the Preparation of the Defence 

This appears to be the most appropriate place to set out certain further 
requests for a continuance made by the Defence, and related events, which 
were referred to by Mr. Justice Rutledge in the course of his dissenting 
judgment on the motion and petition which Yamashita brought before the 
Supreme Court of the United States.(1) 

On 29th October, 1945, near the end of the day·s sittings, the President 
of the Commission interrupted the Prosecutor, who was about to call 
certain evidence relating to an item contained in the Supplemental Bill of 
Particulars, and stated that the Commission would not at that time listen 
to testimony or discussion on the item in question. In response to an 
inquiry by the Prosecution, the Defence indicated that it would require two 
weeks before it could proceed on the Supplemental Bill. 

(1) Seep. 62. 
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On 2nd November, 1945, after the Commission had received an affir­
mative answer to its inquiry whether the Defence was ready to proceed with 
an item io. the Supplemental Bill which the Prosecution proposed to prove, 
the President said to the Defence Counsel: " Hereafter, then, unless there 
is no (sic) objection by the Defence, the Commission will assume that you 
are prepared to proceed with any items in the Supplemental Bill." On 
6th ovember, 1945, the Prosecution enquired when the Defence would be 
ready to proceed on certain further items in the Supplemental Bill, and the 
Prosecutor added: " Frankly, sir, it took the War Crimes Commission 
some three months to investigate these matters and I cannot conceive of 
the Defence undertaking a similar investigation with any less period of 
time." At this point, the President stated : " Let the Commission answer 
that. We realise the tremendous task which we placed upon the Defence 
and with which they are faced and it is our determination to give them the 
t ime they require. We ask that no time be wasted and we feel confident 
that you will not waste any, and we will see to it that you get time to prepare 

your defence." 

On 12th November, 1945, the Commission announced that it would grant 
a continuance" only for the most urgent and unavoidable reasons." The 
Commission went on to question the need for all of the six officers 
represe.nting the defence to be present during presentation of all the case, 
su!!oested that one or two would be adequate and others should be out of 
tht'court-room engaged in performing°specific missions for Senior Counsel, 
and suggested bringing in additional Counsel , that ·• need to request con-
tinuance may not arise." 

Finally, on 20th November, at the end of the presentation of the evidence 
for the Prosecution, the Defence moved for " a reasonable continuance." 
Counsel stated that during the time the court had been in session, the 
Defence had bad no time" to prepare any affirmative defence," since they 
had bad to work" day and night to keep up with the new Bill of Particulars." 

The Commission denied the motion ; in announcing its decision the 
President stated that in open ession and in chambers the Commission had 
cautioned both Pro ecution and Defence to so plan their preparation as to 
avoid the necessity of asking for a continuance, recalled the words used by 
the Commis ion on 12th November, and repeated that the Commission had, 
from an early point in the trial, from time to time invited the Defence to 
apply for the appointment of ad9itional Counsel. 

Counsel for the Defence then asked for " a short recess of a day." The 
Co ,1mis ion suggested a recess until 1.30 in the afternoon. Counsel 
responded this would not suffice. The Commission stated it felt " that 
the Defence should be prepared at least on its opening statement," to which 
Senior Counsel answered : " We haven't had time to do that, sir." The 
Commission then recessed until 8.30 the following morning. 

6. THE OPE ING ADDRESS FOR THE PROSECUTION 

After repeating the Cl,arge facing the accused and emphasising that the 
former alleged a disregard of' his duty to control the members of his 
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command, the Prosecution made the following claim regarding General 
Yamashita's command: 

" We will open our case with proof that the accused, Yamashita, 
was Commander of the Army Forces in the Philippines during the 
period stated in the charg~-that is to say, from 9th October, 1944, to 
the time of surrender, September 1945 ; that in addition be commanded, 
as a part of those forces, or attached thereto, the so-called ' Kempei 
Tai', or military police. We will show also that he had overall com­
mand of the prisoner-of-war camps and civilian internment camps, 
labour camps, and other installations containing prisoners of war and 
other internees in all the Philippine Islands. 

" We will show that his area or territory of command included all 
of the Philippine Islands, the entire area so known. We will how 
that at times he also commanded Navy forces and air forces, particularly 
when engaged as ground troops." 

The Prosecutor then set out the essence of the case against the accused, 
in the following words: 

" We will then show that various elements, individuals, uDits, 
organisations, officers, being a part of those forces under the command 
of the accused, did commit a wide pattern of widespread, notorious, 
repeated, constant atrocities of the most violent character ; that those 
atrocities were spread from the northern portion of the Philippine 
Islands to the southern portion ; that they continued, as I say, repeatedly 
throughout the period of Yamasbita's command ; that they were so 
notorious and so fla::;rant and so enormous, both as to the cope of 
their operation and as to the inhumanity, the bestiality involved, that 
they must have be!n known to the accused if he were making any 
effort \\hatever to meet the responsibilities of bis command or his 
position ; and that if he did not know of those acts, notorious, wide­
spread, repeated, constant as they were, it was simply because he took 
affirmative action not to know. That is our case." 

The Prosecutor made the following statement on the legal nature of the 
Commission and on the question of the applicability of the United States 
Articles of War(1) to its proceedings: 

" Furthermore, sir, the Articles of War do not apply to this Com­
mission in any particular. It is so ruled by the Judge Advocate­
General, and if the Commission or Defence so desires I will be glad to 
supply a copy of that recent ruling. The Articles of War are not 
binding upon, do not apply to this Commission. 

" This Commission, sir, is not a judicial body ; it is an executive 
tribunal set up by the Commander-in-Chief-more specifically, the 
Commanding General, AFWESPAC-for the purpose of hearing the 
evidence on this charge, and of advising him, along with the Commander­
in-Chief of the Army Forces of the Pacific, as to the punishment, in 
the event that the Commission finds the charge to be sustained. It is 
an executive body, and not a judicial body." 

( 1) See pp. 44-6 and 63-9. 
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7. THE OPE~ING ADDRESS FOR THE DEFENCE 

Before introducing evidence, the Defence made a short opening statement 
summari ing the fact which they hoped to prove, and making the following 
claim in particular : 

" Defence will how that the accused never ordered the commission 
of any crime or atrocity ; that the accused never gave permission to 
anyone to commit any crime or atrocities ; that the accused had no 
knowledge of the com mi ion of the alleged crimes or atrocities ; that 
the accused had no actual control of the perpetrators of the atrocities 
at any time that they occurred, and that the accused did not then and 
doe not now condone, ex u e or justify any atrocities or violation of 
the Jaw of war. 

' On the matter of control we shall elaborate upon a number of 
facts that have already been suggested to the Commission in our cross­
examination of the Pro ecution's witnesses: 

l. That wide pread, devastating guerilla activities created an 
atmo phere in which control of troops by high ranking officers 
became difficult or impossible. 

2. That guerilla activities and American air and combat activities 
di rupted communications and in many area destroyed them 
altogether, making control by the accused a meaningless concept. 
And . 

3. That in many of the atrocities alleged in the Bill of Particulars 
there wa not even paper control ; the chain of command did not 
channel through the accu ed at all .... 
' You will see the picture of a General working under terrific pressure 

and difficulty, ubject to last-minute changes in tactical plans ordered 
from higher headquarter , and a man who when be arrived in Luzon 
actually had command over less than half of the ground troops in the 
Island. ' 

8. THE E IDE CE BEFORE THE COMM ISSION 

A _the President of the Commi sion pointed out,(1) the latter heard 
286 w1tne es and al o accepted a evidence 423 exhibits of various kinds. 

(i) The E,•idence for the Prosecution 

. ~he evide~ce ?rought before the Commission established hundreds of 
incidents which included the withholding of medical attention from and 
starvation o(, pri ?ners of war and. civili_an_ inter11:ees, pillage, the bdming 
and de truct1on _ot home and ~ub~1c ?~tidings without military necessity, 
to_rture by burning and otherwise, md1v1dual and mass execution without 
tnal, rape and murder, all committed by members of the Japanese forces 
under the comm~nd of accu ed. These offences were widespread as regards 
both pace and time. 

By and large, the Defe_nce did not deny that troops under the command 
of the accu ed had committed these various atrocities, and it is not therefore 

(') See pp. 33-4. 
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proposed to summarise in these pages the testimony and documents which 
were placed before the Commission regarding these offences. 

By stipulation, it was agreed that the accused was from 9th October, 
1944, to 3rd September, 1945, Commanding General of Japanese 14th Army 
Group, including the Kempei Tei, or Military Police in the Philippine 
I lands ; this stipulation was received in evidence. 

Apart from claiming that the widespread nature of the offence described 
above must lead inevitably to ' the conclusion that they were planned by 
Yamashita, in view of his position of command, the Prosecution al o 
produced evidence purporting more directly to how that the accused was 
implicated in the offences charged. This evidence i summarised in the 
follo,ving paragraphs. 

Colonel Masatoski Fujishige, of the Japanese Army, testified that troops 
under his command had operated in the Satangas Islands and part of the 
Laguna Province after 1st January, 1945. His commander was Lt.-General 
Yokoyama ; the latter, stated the witness, probably " might have " come 
under Yamashita's command. Masatoski admitted having instructed 
certain officers and non-commissioned officers under his orders to kill all 
who oppose the Emperor with arms, even women and children ; he had 
had orders to expedite the clearing of his area of guerrillas. 

Narciso Lapus stated that he had been private secretary to the Philippine 
General Artemio Ricarte, who had supported and worked for the Japanese 
during their occupation of the Philippine Islands. During the period from 
October 1944 and 31st December, 1944, Ricarte maintained contact with 
Yama hita as Commander-in Chief of the Japanese forces in the Philippine . 
Ricarte told the witness that Yamashita, as the highe t commander of the 
Japanese forces in the Philippine , had control over the army the navy and 
the air force. Four or five day after Yama hita arrived in the Philippine , 
Ricarte had a conversation with him, and on returning to hi hou e, the 
latter told Lapus that Yamashita had is ued a general order to all the com­
manders of the military posts in the Philippine Island " to wipe out the 
whole Philippines, if possible," and to destroy Manila, since everyone in 
the Islands were either guerrillas or active supporter of the guerrilla ; 
wherever the population gave signs of favouring the America.ns the whole 
population of that area should be exterminated. Yama hita ub equently 
rejected Ricarte's plea that he should withdraw these order . 

Joaquin Galang, who claimed to have been a friend of Ricarte, tated 
that in December 1944, Yamashita visited Ricarte, and the former rejected 
Ricarte's request that the order to kill all Philippine inhabitant and de troy 
Manila be revoked; speaking through Ricarte's grand on a interpreter, 
Yamashita said: " An order is an order, it is my order, and because of 
that it should not be broken or disobeyed." 

Hideo Nishiharu, who had been head of the Judge Advocate Section in 
the Headquarters of • Yamashita in the Philippines, stated that on 
14th December, 1944, he advised the accused that a large number of person 
suspected of being guerrillas were in custody and that there was no time for 
trial. He suggested that the question of their punishment be left to military 
tribunal officers co-operating with the Military Police. Yamashita, said 

C 
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the wi tne s, " offered no suggestions. He just nodded " and Nishiharu 
took thi to signify as ent. About 600 persons were thereupon executed 
\ itbout trial other than investigation by two officers. 

Richard Sakakida stated that be bad been an ~nterpreter in the office of 
Yama bita · Judge Advocate. He testified that m the case of offences by 
Filipino civilians and American , an inve ligation was made by the Japanese 
Military Police (Kempei Tai) and tbe record thereof was sent to the Court 
Martial Department ; the Judge Advocate assigned t<;> the case and t~e 
Chief Judge Advocate would then decide on th_e verd1~t and sente~ce m 
adva nce of the trial. During December I 944, tnal consisted merely m the 
ac u ed igniog hi name and giving his thumb-print, in reading _the charge 
to him and in entenci ng him. In the event of death sentence being passed, 
the ictim was not info rmed of this until arrival at the cemetery. In one 
week in December 1944, ca es involving about 2,000 Filipinos accused of 
bei ng guerrilla were so handled in Yamashita's headquarters. If fapanese 
oldier were tried, however, wi tnesses for the accused were allowed. to 

te tify and the accused was told of any death sentence at the t!me of tnal. 
Japane c oldiers were tried and convicted of rape, but the witness could 
remember no convictions after October 1944. 

Fermin Miyasaki , a Filipino citizen who had been employed by the 
Japane e Military Police a an interpreter, described the various metho_ds 
of torture used by the " Cortabitarte Garrison " (the Southern Manila 
Branc h of the Military Police) during the period October to December 1944, 
on civi lians suspected of being guerrillas or guerrilla sympathisers; the witness 
then went on to state that in December 1944, Yamashita commended the 
Garri on in writing for their work " in suppressing guerrilla activities." 

The Pro ecution put in a evidence a certificate signed by Mr. James 
F. B rne , Secretary of State of the United States of America, under date 
of 26th October, 1945, which included the following words: 

'' l further certify that , in response to proposals made by the 
Government of the United States through the Swiss Minister in Tokyo, 
the Swiss Mini ter telegraphed on 30th January, 1942, that the 
' Japanese Government has informed me: " ... Although not bound 
by the Convention relative treatment prisoners of war Japan will apply 
mutatis mutandis provi ions of that Convention to American prisoners 
of war in its power. " ' " 

Filemon Castillejos, a Filipino, after describing the killing of three 
American prisoners of war by Japane e troops belonging to General Tajima's 
garri on, said that a Japane e Captain, a lieutenant and two soldiers had 
told him that the victim were killed because there was a telegram from 
Yamashita to General Tajima ordering that all the American prisoners in 
the Philippines be killed. 

Paul Hennesen, a United States national who had been a prisoner of war 
in the Philippines, described how an American civilian internee, at the 
prison camp commandant' order, had been shot without trial while lying 
wounded on the guard-house floor. When protest was made by the internees, 
the commandant stated that he had had orders from Imperial Headquarters 
in Manila to shoot person attempting to escape. 
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The following paragraphs set out the essential facts placed before the 
Commission by the Defence. 

Denhichi Okoochi, who had been Supreme Commander of the nava1 
forces in the Philippines, stated that he transferred to Yamashita tactical 
command of the navy land troops in Manila on 5th January, 1945, and that 
the accused retained this command until 24th August, 1945. The witness 
retained " administrative control " over these forces, that is to say control 
over " such things as personnel, supplies and so forth " but not the opera­
tional control, wJ,jch was in Yamashita's hands. 

Bislumino Romero, grandson of General Ricarte, stated that Galang wat. 
not stating the truth when he testified that Romero interpreted a conver­
sation between Ricarte and Yamashita in the former's house; he never 
interpreted any statement of the accused that " all Filipinos are guerrillas 
and even the people who are suppo~ed to be under Ricarte," and the 
witness's grandfather had never made to Yamashita in the witne s's pre ence 
any request that Yamashita should revoke an order to kill all Filipinos and 
destroy Manila. 

Shizus Yokoyma, previously a Lieutenant-General in the Japane e Army 
under Yamashita, stated that the latter had issued no orders to him for the 
killing of Filipino citizens or the destruction of property in Manila. The 
accused had warned him to be fair in all his dealings with the Filipino 
people. Yamashita had no power to discipline, promote, demote or remove 
members of the naval land forces. 

Photostatic copies of parts of the issues of Manila Tribune for 4th, 17th 
and 26th November, 1944, and 31st January, 1945, which were put in as 
evidence by the Defence, showed that Genera] Ricarte was active in assi ting 
the Japanese and urging the Filipinos to resist the Americans. Official 
documents were put in as tending to prove that the Prosecution witnesses 
Lapus and Galang had been collaborators during the Japanese occupation 
of the Philippines. 

Lieutenant-General Muto, Chief of Staff for Yamashita , appeared for 
the Defence. He stated that Yamashita bad commanded the 11th Area 
Army with the duty to defend the entire Philippine Islands. Morale in the 
army was low and preparations for the defence were inadequate when the 
accused took over this task. Lack of knowledge of the Islands and the 
separation of commands prohibited the correction of deficiencies, and efforts 
to bring the independent commands under Yamashita's control required 
several months of negotiation. The accused had wanted to withdraw from 
Manila altogether and to fight in the mountains, but lack of transportation 
and reluctance on the part of certain of his officers had prevented him from 
taking this step, despite the orders which he gave that evacuation should 
take place. Only 1,500 to 1,600 of Yamashita's troops ~ere in Manila at 
the time of the battle ; they had orders to maintain order and to protect 
supplies. Yamashita had no authority over the others. The witness had 
never heard of any order by Yamashita that non-combatant civilians be 
killed and Manila destroyed. Yamashita never visited any of the prisoner­
of-war camps in the Philippines, but his policy was that prisoners should 
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be treated in accordance with the Geneva Convention. Prisoners were to 
be fed according to the same tandards as Japanese soldiers, but reduced 
ration , ere inevitable due to food shortages. After complaints had been 
made to Yama hita concerning Japanese military police methods, he 
ucceeded in having the Military Police Commander removed by the 

authorit ie in Tokyo. The witne s denfod that Colonel Nishiharu, Yama­
hita' Judge Advocate, had reported that there were one thousand guerrillas 

in cu tody and that there wa no time to try them. In December, 1944, the 
himbu Arm had power to try aU uspected guerrillas and impose death 
entence . 

Lieutenant-Colonel J hikawa of Yamashita's headquarters staff, who had 
been in charge of supply after 27th September, 1944, and inspected prisoner 
and internee camps, al o lated that the prisoners' food was similar to that 
of the Japane e oldiers. An order from Tokyo, that prisoners be treated 
in a friendly manner and that as much food as possible be left behind for 
them hould the American approach, was passed on by Yamashita. The 
, itne , on his trip to the camp at Santo Tomas, Bilibid and Fort McKinley, 
had heard no reports of cruelty or ill-treatment. The accused required that 
any complai nt filed by American prisoners of war and civilian internees 
hould be brought to bis attention. 

Lieutenant-General Koh , who had been Commanding General of Prison 
and Internment Camps in the Philippines under Yamashita, also claimed 
that pri on camps were operated under orders from Tokyo in accordance 
with the provi ions of the Geneva Convention. The food given to prisoners 
of war and internee wa inadequate, but the Japanese were likewise on 
reduced rations. Yama hita did not inspect the camps. 

Thi witness gave evidence regarding conditions in the camps tending to 
show that they were a high as they could be in the circumstances. 
Lieutenant-General Shiyoku Kou, who had been in charge of two prisoner­
of-war camps and three civi lian internment camps, and John Shizuo Ohaski, 
an employee in one of the camps, were also ca!Jed and gave similar evidence 
for the Defence. 

The accused himself gave sworn evidence. He stated that, on his 
a urning command of the 14th Area Anny on 9th October, 1944, he had 
but few experienced officer and he was short of all supplies, including food 
and transport. At fir t there were over 30,000 troops in the Islands who 
were not under his order . The c included the naval land forces in Manila, 
and when he did achieve control over these it was for operational and not 
for disciplinary purpo es. He had unsuccessfully ordered the evacuation 
of Manila. He denied is uing orders for ill-treatment or torture of captives 
or having had reports of uch offences, and his policy was to treat prisoners 
of war in the same way a hi own troops in matters such as food. He 
had ordered that armed guerrillas be suppressed and had left the methods to 
be used to the discretion of hi commanders. He denied that his Judge 
Advocate had ever told him that a large number of guerrillas would have 
to be disposed of without trial for lack of time. The Commanding 
Generals of the 35th and Shimbu Armies had authority to pass death 
sentences on American pri oners of war tried in their areas without referring 
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the matter to the accused. The accused admitted, nevertheless, that he was 
responsible to the Southern Army for seeing that the proper procedure 
was followed ; communications were cut, however, and he did not always 
know about details. 

The accused admitted that prisoner-of-war and civilian internment camps 
were under his command and claimed that all death sentences pas ed in 
the 14th Army required his approval; the death sentences passed on 
guerrillas which he had approved in the Philippines were not more than 
44 in number. 

9. THE TYPES Of EVIDENCE ADMITTED 

As was indicated by the President of the Commis ion,(1) a wide variety 
of types of evidence was admitted during the course of the tri I. A large 
number of objections were made by the Defence, not alwa s unsucce fully, 
to the admission of items of evidence, in particular to pieces of documentary 
evidence and to hear ay evidence. 

\\ hen the case eventually came before the Supreme Court of the United 
States, Mr. Justice Rutledge, in his dissenting opinion,(2) referred to a eries 
of events which it would be appropriate to describe at this point. On 
1st November, 1945, the President of the Commission ruled that the latter 
was unwilling to receive affidavits wi thout corroboration by witne ses on 
any item in the Bills of Particulars. On 5th November, ho\, ever, the 
Commission reversed this ruling and affirmed its prerogative of receiving 
and considering affidavits or depositions, if it chose to do so, " for whatever 
probative value the Commission believes they may have, without regard to 
the presentation of some partially corroborative oral testimony. " 

JO. THE CLOSING ADDRESS FOR THE DEFE CE 

Defence Counsel attacked the evidence of the Prosecution concerning 
ome few of the alleged offence , but in general the Defence did not deny 

that the atrocities alleged by the Prosecution had actually taken place, and 
the principal aim of Counsel was to show that the accused was not legally 
responsible for these offences. 

Great stress was placed on the difficulties which had faced the accused 
on his taking command of the 14th Army Group on 9th October, 1944. 
It was claimed that : 

" The 14th Army Group was subordinate to the Supreme Southern 
Command under Count Terauchi, whose headquarters was in Manila. 
The navy was under a separate and distinct command, subordinate only 
to the naval command in Tokyo. Subordinate to Count Terauchi"s 
command, but parallel with the 14th Army Group, were the 4th Air 
Army, the 3rd Transport Command, and the Southern Army Communi­
cations Unit. Therefore, out of approximately 300,000 troop in 

( 1) See pp. 33-4 
( 2) See pp. 60-1 and 62-3. 
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be treated in accordance with the Geneva Convention. ~risoners were to 
be fed according to the same tandards as Japanese soldiers! but reduced 
ration were inevitable due to food shortages. After complaints had been 
made to Yamashita concerning Japanese military police methods, he 
ucceeded in havino the Military Police Commander removed by the 

authori tie in Toky; The witne s denied that Colonel Nisbibaru, Yama­
hita · Judge Advocate, had reported that there were one thousand guerrillas 

in cu tody and that there wa no time to try them. In December, 1944, the 
himbu Army had power to try all su pected guerrillas and impose death 
entence . 

Lieutenant-Colonel I hikawa of Yamashita's headquarters staff, who had 
been in charge of supply after 27th September, 1944, and inspected prisoner 
and internee camps al o tated that the prisoners ' food was similar to that 
of the Japane e soldiers. An order from Tokyo, that prisoners be treated 
in a fr iendly manner and that a much food as possible be left behind for 
them hould the Americans approach, was passed on by Yamashita. The 
witne s, on his trip to the camp at Santo Tomas, Bilibid and Fort M~Kinley, 
had heard no reports of cruelty or ill-treatment. The accused required that 
any complaints filed by American prisoners of war and civilian internees 
hould be brought to his attention. 

Lieutenant-General Koh , who had been Commanding General of Prison 
and Internment Camps in the Philippines under Yamashita, also claimed 
that prison camps were operated under orders from Tokyo in accordance 
, it h the provi ions of the Geneva Convention. The food given to prisoners 
of war and internee wa inadequate, but the Japanese were likewise on 
redu ed rations. Yamashita did not inspect the camps. 

Thi witne s gave evidence regarding conditions in the camps tending to 
bow that they were as high a they could be in the circumstances. 

Lieutenant-General Shiyoku Kou, who had been in charge of two prisoner­
of-war camp and three civilian internment camps, and John Shizuo Ohaski, 
an employee in one of the camps, were also called and gave similar evidence 
fo r the Defence. 

The accu ed him elf gave sworn evidence. He stated that, on his 
a suming command of the 14th Area Army on 9th October, 1944, he had 
but few experienced officers a nd he was short of all supplies, including food 
and tran port. At first there were over 30,000 troops in the Islands who 
were not under hi s orders. The e included the naval land forces in Manila, 
and when he did achieve control over these it was for operational and not 
for disciplinary purpose . He had unsuccessfully ordered the evacuation 
of Manila. He denied is uing orders for ill-treatment or torture of captives 
or having had reports of such offence , and his policy was to treat prisoners 
of war in the same way as his own troops in matters such as food. He 
had ordered that armed guerrillas be suppressed and had left the methods to 
be used to the discretion of his commanders. He denied that his Judge 
Advocate had ever told him that a large number of guerrillas would have 
to be disposed of without trial, for lack of time. The Commanding 
Generals of the 35th and Shimbu Armies had authority to pass death 
sentence on American pri oners qf war tried in their areas without referring 
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the matter to the accused. The accused admitted, nevertheless, that he was 
responsible to the Southern Army for seeing that the proper procedure 
was followed ; communications were cut, however, and he did not always 
know about details. 

The accused admitted that prisoner-of-war and civilian internment camp 
were under his command and claimed that all death sentences passed in 
the 14th Army required his approval ; the death sentences passed on 
guerrillas which he had approved in the Philippines were not more than 
44 in number. 

9. THE TYPES OF EVIDENCE ADMITTED 

As was indicated by the President of the Commis ion (1) a wide variety 
of types of evidence was admitted during the course of the tria l. A large 
number of objections were made by the Defence, not always unsucce sfully, 
to the admission of items of evidence, in particular to pieces of documentary 
evidence and to hearsay evidence. 

When the case eventually came before the Supreme Court of the United 
States, Mr. Justice Rutle ge, in his dissenting opinion,(2) referred to a series 
of events which it would be appropriate to describe at this point. On 
!st November, 1945, the President of the Commission ruled that the latter 
was unwilling to receive affidavits without corroboration by witne ses on 
any item in the Bills of Particulars. On 5th November, ho\\•ever, the 
Commission reversed this ruling and affirmed its prerogative of receiving 
and considering affidavits or depositions, if it chose to do so,' for whate er 
probative value the Commission believes they may have, without regard to 
the presentation of some partially corroborative oral testimony." 

10. THE CLOSING ADDRESS FOR THE DEFENCE 

Defence Counsel attacked the evidence of the Prosecution concerning 
some few of the alleged offences, but in general the Defence did not deny 
that the atrocities alleged by the Prosecution had actually taken place, and 
the principal aim of Counsel was to show that the accused was not legally 
responsible for these offences. 

Great stress was placed on the difficulties which had faced the accu ed 
on his taking command of the 14th Army Group on 9th October, 1944. 
l t was claimed that : 

" The 14th Army Group was subordinate to the Supreme Southern 
Command under C unt Terauchi, whose headquarters was in Manila. 
The navy was under a separate and distinct command, subordinate only 
to the naval command in Tokyo. Subordinate to Count Terauchi 's 
command, but para el with the 14th Army Group, were the 4th Air 
Army, the 3rd Trans ort Command, and the Southern Army Communi­
cations Unit. Therefore, out of approximately 300,000 troops in 

( 1) See pp. 33-4 
(2) See pp. 60-1 and 62-3. 
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be treated in accordance with the Geneva Convention. ~risoners were to 
be fed a cording to the same tanda rds as Japanese soldiers'. but reduced 
ration were inevitable due to food hortages. . ~fter c011~plamts had been 
made to Yamashita concerning Japanese military police methods, he 
ucceeded in ha ing the Mili tary Police Commander r~m~ved by the 

authoritie in Tokyo. The witne denied that Colonel N1shiharu, Ya~a­
shita' Judge Advocate had reported that there were one thousand guernllas 
in cu tody and that there wa no time to try them. In December, 1944, the 

himbu Army had power to try a11 suspected guerri1las and impose death 
entence . 

Lieutenant-Colonel Ishikawa of Yamashita's headquarters staff, who bad 
been in charge of upply after 27th September, 1944, and inspected prisoner 
a,1d internee camps also stated that the prisoners ' food was similar to that 
of the Japane-e soldier . An order from Tokyo, th~t prisoners be ~reated 
in a friendly manner and that a much food as possible be left ~hind for 
them hould the American approach, was passed on by Yamashita. The 
witne on his tr ips to the camp at Santo Tomas, Bilibid and Fort McKinley, 
had heard no report of cruelty or ill-treatment. The accused required that 
any complaints filed by American prisoners of war and civilian internees 
hould be brought to hi attention. 

Lieutenant-General Koh, who had been Commanding General of Prison 
and Internment Camps in the Philippines under Yamashita, also claimed 
that pri on camp were operated under orders from Tokyo in accordance 
with the provi ions of the Geneva Convention. The food given to prisoners 
of war and internee wa inadeq uate, but the Japanese were likewise on 
reduced rations. Yama hita did not inspect the camps. 

This witne s gave evidence regarding conditions in the camps tending to 
how that they were as high a they could be in the circumstances. 

Lieutenant-Genera l Shiyoku Kou, who had been in charge of two prisoner­
of-war camp and three civilian internment camps, and John Shizuo Ohaski, 
an employee in one of the camps, were also called and gave similar evidence 
for the Defence. 

The accu ed him elf gave sworn evidence. He stated that, on his 
a urning command of the 14th Area Army on 9th October, 1944, he had 
but few experienced officers and he wa short of all supplies, including food 
and Iran port. At fi r t there were over 30,000 troops in the Islands who 
were not under his orders. The e included the naval land forces in Manila, 
and when he did achieve control over these it was for operational and not 
for di ciplinary purposes. He had unsuccessfully ordered the evacuation 
of Man ila. He denied issui ng orders for ill-treatment or torture of captives 
or having had reports of such offences, and his policy was to treat prisoners 
of war in the ame way as his own troops in matters such as food. He 
had ordered that armed guerrillas be suppressed and had left the methods to 
be used to the di cretion of his commanders. He denied that his Judge 
Advocate had ever told him that a large number of guerrillas would have 
to be disposed of without trial, for lack of time. The Commanding 
Generals of the 35th and Shimbu Armies had authority to pass death 
sentences on American pri oners qf war tried in their areas without referring 
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the matter to the accused. The accused admitted, nevertheless, that he was 
responsible to the Southern Army for seeing that the proper procedure 
was followed ; communications were cut, however, and he did not always 
know about details. 

The accused admitted that prisoner-of-war and civilian internment camps 
were under his command and claimed that all death sentences passed in 
the 14th Army required his approval ; the death sentences passed on 
guerrillas which he had approved in the Philippines were not more than 
44 in number. 

9. THE TYPES OF EVIDENCE ADMITTED 

As was indicated by the President of the Comrnission,(1) a wide va riety 
of types of evidence was admitted during the course of the trial. A large 
number of objections were made by the Defence, not always unsucce fully, 
to the admission of items of evidence, in particular to pieces of documentary 
evidence and to hearsay evidence. 

When the case eventually came before the Supreme Court of the United 
States, Mr. Justice Rutledge, in his dissenting opinion,(2) referred to a series 
of events which it would be appropriate to describe at thi point. On 
)st November, 1945, the President of the Commission ruled that the latter 
was unwilling to receive affidavits without corroboration by witne ses on 
any item in the Bills of Particulars. On St~ Novembe~, hO\\•ever,_ !he 
Commission reversed this ruling and affirmed its prerogative of rece1vmg 
and considering affidavits or depositions, if it chose to do so, ' · for whatever 
probative value the Commission believes they may have, without rega rd to 
the presentation of some partially corroborative oral testimony. " 

JO. THE CLOSING ADDRESS FOR THE DEFENCE 

Defence Counsel attacked the evidence of the Prosecution concerning 
some few of the alleged offences, but in general the Defence did not deny 
that the atrocities alleged by the Prosecution had actually taken place, and 
the principal aim of Counsel was to show that the accused was not legally 
responsible for these offences. 

Great stress was placed on the difficulties which had faced the accused 
on his taking command of the 14th Army Group on 9th October, 1944. 
It was claimed that : 

" The 14th Army Group was subordinate to the Supreme Southern 
Command under Count Terauchi , whose headquarters was in Manila. 
The navy was under a separate and distinct command, subordinate only 
to the naval command in Tokyo. Subordinate to Count Terauchi's 
command, but parallel with the 14th Army Group, were the 4th A(r 
Army, the 3rd Transport Command, and the Southern Army Commu°:1-
cations Unit. Therefore, out of approximately 300,000 troops m 

(1) See pp. 33-4 
( 2) See pp. 60-1 and 62-3. 
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Luzon, only 120,000 were under General Yamashita 's command .. An 
acute hortage of food existed, and the Japanese army was exceedmgly 
hort in both motor tran port and gasolene. The accused found that 

the general state of affair in the 14th Army Group was very unsatis­
factory. The Chief of Staff wa ill, there were only three members of 
Kuroda' taff left in the headquarters, and the new members were 
not familiar with the condition that existed in Luzon. The 14th Army 
Group was of in ufficient strength to carry out the accused's mission, 
inasmuch a it was, in hi opi nion, about five divisions short of what 
would be required. Hi troop were of poor calibre and not physically 
up to standard requ irement . The morale of his men was poor. In 
addition a trong anti-Japanc e feeling existed among the Filipino 
population. Preparation fo r defence were practically non-existent .... 

" To unify the 14th Command, General Yamashita requested that 
30 000 troop under the Southern Command be transferred to him. 
This wa accomplished in the ea rly part of December. The 4th Air 
Army came under hi command on 1st January, 1945, the 3rd Maritime 
Tran port Command came under hi command during the period 
15th January to 15th February of this year. The navy never came under 
hi ccmmand, but the naval troop in the City of Manila came under 
the command of the 14th Army Group on 6th January for tactical 
purpo e during landing operations only. 

" Thi limited command . .. involved the right to order naval 
troops to advance or to retreat, but did not include the command of 
uch thing as personnel, di cipline, billeting or supply .... 
" After the American victory on Leyte, the Japanese situation on 

Luzon became extremely precariou . The American blockade became 
more and more effective · the hortage of food became critical. The 
American ai r force continually strafed and bombed the Japane e 
tran portation facilitie and military positions. General Varna hita, 
charged pecifically with the duty of defending the Philippines, a task 
that ca lled for the be t in men and equipment, -0f which he had neither, 
continued to resi t our army from 9th October to 2nd September of 
this yea r, at which time he urrendered on orders from Tokyo. 

' The hi tory of General Yama hita 's command in the Philippines 
i one of preoccupation and hara ment from the beginning to the end. " 

The Defence maintained that the Manila atrocities were committed by 
the nava l troop· , and that the e troop were not under General Yamashita 's 
command. Ho~ , it wa a ked could he be held accountable for the 
action of troop which had pa ed into hi command only one month 
before, at a time when be was I 50 miles away-troops whom he had never 
seen trained or in peeled, who e commanding officers he could not change 
or de ignate, and over who e action he had only the most nominal controi ? 

In the ubmi ion of the Defence no kind of plan was discernible in the 
Manila atrocitie : " We see only wild, unaccountable looting, murder and 
rape. If there be an explanation of the Manila story, we believe it Lies in 
thi : Trapped in the doomed city, knowing that they had only a few days 
at be t to live, the Japane e went berserk, unloosed their pent-up fears and 
pas ions in one last orgy of abandon." 
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It was p-0inted out that General Yamashita arrived in Manila on 
9th October and left on 26th December. Until 17th November, General 
Yamashita was not even the highest commander in the City of Manila since 
his immediate superior, Count Terauchi, was there and in charge. It was 
Count Terauchi and not General Yamashita who was handling affairs 
concerning the civilian population, relations with the civil government and 
the discouragement and suppression of anti-Japanese activities. The 
crucial period, therefore, was from 17th November to 26th December, a 
matter of a mere five weeks, during which General Yamashita was in Manila 
and in charge of civilian affairs. Could it be seriously contended that a 
commander who was beset and harassed by the enemy and was staggering 
under a successful enemy invasion to the south and expecting at any moment 
another invasion in the north could in such a short period gather in all the 
strings of administration ? Even so, the accused took some steps in an 
attempt to curb the activities of the Japanese military police who were 
terrorising the civilian population. 

Regarding the charges alleging the killings of prisoners of war, the sub­
mission of the Defence, in essence, was that Yamashita had not been shown 
to have known of, condoned, excused, permitted or ordered them ; 
sometimes there was no proof even of them having been committed by 
troops under his command. 

The rest of the alJegations as to prisoner-of-war camps bad to do with 
treatment and, for the most part, the question of insufficient food. The 
Defence rested their argument in this connection on the seriousness of the 
general food situation in the Philippine Islands, which was aggravated by 
the United States offensive. The Defence claimed that the evidence had 
shown that, despite this situation, the prisoners of war got rations equal to 
those of the Japanese soldiers. The accused had done all he could to alleviate 
the food situation in the civilian internee and prisoner-of-war camp , and 
far from ordering all American prisoners of war executed, or ordering any 
prisoners of war executed, General Yamashita 's orders were to turn them 
over to the American forces at the earliest available time. 

The main submissions of the Defence relating to the military police and 
guerrilla situation in Manila were: first, that guerrillas were, in the eye of 
International Law, subject to trial and execution if caught ; second, that 
International Law did not prescribe the manner or form of trial which must 
be given; third, that the suspected guerrillas held in Manila in December, 
1944, were tried in accordance with the provisions of Japane e military law 
and regulations; fourth, that General Yamashita never ordered . or 
authorised any deviation from the provisions of Japanese military law and 
regulations ; fifth, that the fact that the method of trial prescribed by 
Japanese military law and regulations is a summary one and not in accord 
with Anglo-Saxon conceptions of justice was immaterial, since International 
Law did not prescribe any special method of trial, and in no event were 
Japanese methods of trial provided by Japanese law the fault or responsibility 
of the accused. 

-Toe explanation for many of the atrocities alleged by the Prosecuti_on 
was to be found in the activities of-the Philippine guerrilla movement which 
did great damage to the Japanese p-0sition. However admir~bl~ its members 
might be as fearless fighters, they were, in Japanese eyes, cmrunals, and the 
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Japanese had every right under International Law to try and execute them 
as such. Any civilian who took up arms against the Japanese was, in the 
eye of International Law, guilty of war treason, just as any Japanese in 
Tokyo who might now take up arms against the United States would be a 
war traitor and ubject to the death entence. The evidence regarding the 
treatment of the Philippine guerri lla on capture was confused but it seemed 
that there wa fir t an inve tigation by a military police investigating officer ; 
then a con ultation or conference by the judge advocate's department ; and 
fina lly a form of trial, which had much less importance and formality than 
the hearing in the judge advoca te's department. The evidence indicated 
that Japane e methods of trial and procedure were foreign to the American 
tandard of justice. It had been hown in the witness box, however, that 

the e methods were used not only in the case of civilians accused of guerrilla 
activi ties, but al o in the case of Japa ne e soldiers accused of purely military 
offences. Jn neither ca e wa there a right to counsel; in neither case were 
witne e called. Jn both cases the deci ion of the court was based on the 
fact developed in the military police investigation held before trial. 
Furthermore, the method of trial u ed were substantially those required 
by Japane e military law and regulations. A war criminals, guerrillas were 
liable to e ·ecution and there wa an equal right on the part of the occupant 
to take tern method to exterminate them. Jf captured, they were not 
enti tled to any of the rights of a pri oner of war. There would certainly 
have to be proof that the per on captured was a guerrilla, or was aiding the 
guerrillas, and thi implied the holding of a trial. The Prosecution had 
all'-!ged many execution without trial, but the Defence submitted that in 
practically all of these ca e there wa at least a semblance of an investigation. 
The Defence had claimed that becau e General Yamashita was a prisoner 
of war, hi tri al hould folio, at lea t the rule laid down by the Manual/or 
Court Martial, but the Pro ecution had taken the position that General 
Ya .. 1a hita a an accu ed war crimi nal, was not entitled to the rights of a 
pri oner of v ar and that tho e rule need not apply. The same should 
, pply, a fortiori, to guerrilla , argued the Defence, because a guerrilla was 
never a pri oner of war. 

• The allegation concerning puniti ve expeditions that included the execution 
of small children or other per ons who were not guerrillas were a different 
m tter, but there had been no te timony that General Yamashita ever 
ordered or permitted or condoned or justified or excused in any way these 
atrocitie . All of the te timony had been to the contrary. In relation to 
the guerrill as, however, the Defence submitted that General Yamashita did 
preci ely what he should have done under the circumstances. He issued an 
order in which he directed action against armed guerrillas, but was careful 
to ay" armed· ', and at the ame time he informed his chiefs-of-staff" to 
handle the Filipinos carefully, to co-operate with them and to get as much 
co-operation as po sible from the Filipino people." 

The Defence anticipated that the Prosecution would claim that there 
were o many of these atrocitie , that they covered so large a territory, that 
General Yamashita must have known about them. The reply of the Defence 
was that, in the first place, a man was not convicted on the basis of what 
someone thought he must have known but on what he has been proved 
beyond reasonable doubt to have known ; and in the second place, General 
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Yamashita did not know and could not have known about any of these 
atrocities. 

Practically all of the atrocities took place at times when and in areas 
where the communication of news of such matters was practically impossible. 
Further, the accused's orders were clear: to attack armed guerrillas and to 
befriend and win the co-operation of other civilians. When atrocities 
occurred, they were committed in violation of General Yamashita's orders, 
and it was quite natural that those who violated these orders would not 
inform him of their acts. 

The accused had himself explained why he knew nothing of the various 
alleged atrocities. He had pointed out that he was constantly under attack 
by large American forces, and had said : 

" Under these circumstances I had to plan, study and carry out plans 
of how to combat superior American forces, and it took all of my time 
and effort. 

" At the time of my arrival I was unfamiliar with the Philippine 
situation, and nine days after my arrival I was confronted with a 
superior American force. Another thing was that I was not able to 
make a personal inspection and to co-ordinate the units under my 
command .... It · was impossible to unify my command and my 
duties were extremely complicated. · 

" Another matter was that the troops were scattered about a great 
deal and the communications would of necessity have to be good, but 
the Japanese communications were very poor . ... 

" Reorganisation of the military force takes quite a while, and these 
various troops, which were not under my command, such as the Air 
Force and the Third Maritime Command ... were gradually entering 
the command one at a time, and it created a very complicated 
situation . ... Under the circumstances I was forced to confront the 
superior U.S. forces with subordinates whom I did not know and with 
whose character and ability I was unfamiliar. 

" Besides this I put all my effort to get the maximum efficiency and 
the best methods in the training of troops and the maintaining of 
discipline, and even during combat I demanded training and main­
tenance of discipline. However, they were inferior troops, and there 
simply wasn't enough time to bring them up to my expectations .. .. 

"We managed· to maintain some liaison, but it was gradualJy cut 
off, and I found myself completely out of touch with the situation. 
I believe that under the foregoing conditions I did the best pos ible job 
I could have done. However, due to the above circum tances, my 
plans and my strength were not suffic:ent to the situation, and if the e 
things happened they were absolutely unavoidable. ' 

The Defence submitted that General Yamashita 's problem was not easy. 
He was harassed by American troops, by the guerrillas, and even by con­
flicting and unreasonable demands of his superiors. He had no time to 
inspect prisoners ; all he could do about the guerrilla situation was to give 
orders to suppress armed combatant guerrillas and befriend and co-operate 
with other civilians, and to trust his subordinates to carry out his orders. 

Defence Counsel pointed out that the evidence of the Prosecution 
related almost exclusively to the proof of the atrocities alleged in the Bills 
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of Particulars. A minute fraction thereof attempted to impute to General 
Yama hita the knowledge of the commission of the atrocities and, in a few 
in tances, the ordering of the commi sion of the atrocities. 

The evidence of Lapu (1) a collaborator during the Japanese occupation, 
had tended to show General Yama hita as having ordered the massacre of 
civilian and the destruction of the City of Manila, but his evidence had 
been full of incon i tencie . Galang (2) another collaborator, testified that 
in a conver ation General Ricarte said to General Yamashita, through 
Rica rte' grandson as interpreter : " l would like to take this occasion to 
a k yo u again to revoke the order to kill all of the Filipinos and to destroy 
all of the city," and that General Yamashita answered : " An order is an 
order ; it is my order. lt hould not be broken or disobeyed." Yet the 
grand on(3) had testified that he had not interpreted the conversation 
alleged to have taken place between his grandfather and General Yamashita 
in the pre ence of Galang. The evidence of Castillegos(4) was valueless 
hea r ay. Coun el for the Defence ubmitted that there was no credible 
testimony in the entire record of trial which in any manner supported any 
contention that General Varna hi ta had ordered or had actual knowledge 
of the corn mis ion of any of the atroci ties set forth in the Bills of Particulars. 
Without knowledge of the commi ion or the contemplated commission of 
the offence , General Yama hita could not have permitted the commission 
of the atrocities. The Defence did not deny the commission of atrocities 
by Japane e troops, but the fac t that atrocities were committed did not 
prove that Genera l Yama hita had knowledge of the commission thereof; 
nor could knowledge be inferred therefrom under the conditions which 
exi ted during the period in which the atrocities were committed. 

Under adver e combat conditions, with the myriad of problems which 
had to be solved in fighting a losing battle, neither General Yamashita or 
the member of hi taff could or would have time for any duties other than 
those of an operational nature and could not. and did not, know of the 
commi ion of the act et forth in the Bills of Particulars by troops whose 
imminent and inevitable death turned them into battle-crazed savages. Nor 
wa General Varna hi ta or the member of his staff chargeable with any 
dereliction of duty in not lea rning of the e occurrences. 

The evidence adduced by the Prosecution, therefore, did not establish 
that either General Yama hita or hi s headquarters issued orders directing 
the commi ion of the atrocitie et forth in the Bills of Particulars ; nor 
did it establi h that General Yamashita or his headquarters had any know­
ledge thereof, permitted the commission thereof, or that under the 
circum tance then exi ting General Yamashita unlawfully disregarded and 
failed to di charge his duty a the Commanding General of the 14th Area 
Army in controlling the operations of the members of his command, thereby 
permitting them to commit the a trocities alleged. 

The only po ible basis for imputing to General Yamashita any criminal 
responsibility for the commis ion of these atrocities was provided by his 
statu as the Commanding General of some of the troops involved in the 
commission thereof. 

(1) Seep. 19. (2) Seep. 19. (3) Seep. 21. (') Seep. 20. 
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The United States did not recognise a criminal responsibility based upon 
the status of an individual as a Commanding General of troops, but did 
recognise the criminal liability attached to a Commanding General for the 
improper exercise of that command. The United States had defined the 
criminal liability of individuals offending against the Laws of Wi!.r in the 
War Department Publication, Rules of Land Warfare,' FM 27-10, 
Section 345. I, wherein criminal liability was defi ned and limited to 
individuals and organisations who violated the accepted Jaw and customs 
of war. 

Under this section, the liability for war crimes was imposed on the per on 
who committed them and on the officers who ordered the commis ion 
thereof. The war crime of a subordinate, committed without the order 
authority or knowledge of the superior officer, was not the war crime of the 
superior officer. 

Not only was there no proof of the criminal re pon ibility of General 
Yamashita for the alleged offences ; witnesses for the Defence had te tified 
that no orders directing or authorising the commi ion of the alleged act 
were issued by General Yamashita or by his headquarter , that no reports 
of any of the acts were received by General Ya'!lashita or hi headquarter~, 
that under the circumstances General Yamashita and the members of his 
staff were absorbed in the duties incident to combat to the exclusion of other 
duties normally performed by an army headquarters, and that the proper 
functioning of General Yamashita and his staff officers was complicated b_y 
enemy action, disabling and destruction of supply lines, lines of ~ommum­
cation and motor equipment, the lack of gas and oil for the operation of the 
vehicles which were not damaged, and the consequent impossibility to keep 
advised of the administrative functioning of his com~and. 

General Yamashita, testifying as a witness in hi s own behalf, had denied 
that he issued any orders directing the commission of any act of a trocity, 
that he received any report of the commission of such act , that he had_ any 
knowledge whatsoever of the commission of such acts, that he permitted 
such acts to be perpetrated, or that he condoned the commi sion of uch acts. 

11. THE CLOSING ADDRESS FOR THE PROSECUTJO 

The Prosecution claimed that the principal contentions as between the 
Defence and the Prosecution were as to whether or not the accu ed failed to 
perfo. m a duty which he owed as commander of armed force _in the 
Philippines, and as to whether or not such a failure would con tJtute a 
violation of the Laws of War. 

The accused had acknowledged that he was under a duty und~r 
International Law to control his troops so that they would not commit 
wrongful acts, that if commanding officer ordered, permitt~d or condoned 
the crime which was committed by his troops or his subordinate, then that 
commanding officer would be subject to criminal punishment under the 
military law of Japan, and that if he took all possible means to pre~ent the 
crime committed by his troops or his subordinate, and yet that cnm_e wa 
committed, then the commanding officer, despite all of the _efforts which he 
made, would bear administrative responsibility to his superiors. 
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The Prosecution underlined the fact that so far as the Laws of War were 
concerned there wa no such di tinction between criminal responsibility and 
admini trative responsibility. 1f an act constituted a violation of the laws 
of war the death penalty might be a sessed irrespective of whether or not 
under the mil itary Law of the nation involved or in civil law there would or 
would not be a criminal re pon ibility. 

The evidence had shown that the accused became to all intents and 
purpo e after the 17th ovember, 1944, the military governor of the 
Philippine I lands. He was the highe t military commander in this area. 
It was his duty, in addition to hi duty as a military commander, to protect 
the civilian population. Wherea Defence Counsel had referred to the 
atrocitie as having been committed by " battle-crazed men under the stress 
and strain of battle," there wa in fact evidence that in many instances 
tho e acts were committed under the leadership of commissioned officers·. 
That i quite a far cry from the udden breaking of bounds of restraint by 
individuals on their own initiative. The submission of the Prosecution was 
that the evidence showed that the e atrocities were carefully planned, carefully 
upervi ed ; they were in fact commanded. 

The Prosecution recalled that the accused had asserted that he had no 
knowledge of these acts, and that if he had had knowledge or any reason to 
forsee these acts he would have taken affirmative teps to prevent them. In 
explanation of his claim that he had no knowledge he had asserted that his 
communications were fa ulty. The Pro ecution submitted however that 
there was nothing in the record to the effect that the accused did have 
adequate communication . For in tance, the accused had acknowledged 
that reports from Batanga concerning guerrilla activity were received from 
time to time. Even if it were accepted that the accused did not know of 
what wa going on in Batangas, the fact remained that he did not make an 
adequate effort to find out. Jt was his duty to know what was being done 
by his troop under his order . The accused had pleaded that he was too 
hard pre ed by the enemy to fi nd out what was the state of dtscipline among 
his troops. The Prosecution claimed however that the performance of the 
re pon ibility of the commanding officer toward the civilian populations is 
as heavy a re ponsi bility a the combating of the enemy. And if he chose 
to ignore one and devote all of his attention to the other he did so at his 
own risk. 

The accu ed had made no special attempt to find what the prevailing 
condi tions were in the pri on camp under his control , and many of the 
atrocitie agai r t the civilian population were committed very cl9se to his 
headquarter . The accused had testified that he did not inquire as to the 
methods being pursued by the military police. He issued orders for the 
release of certain unfortunate captives upon the approach of United States 
troop , but only because he knew he was defeated and wanted to improve 
hi record. 

He had also acknowledged that he knew that prisoners of war were being 
made to work on airfie ld or on airfield installation. In response to 
que tion he had stated that, in hi s opinion, airfield work was entirely in 
accordance with International Law, o long as the airfield was not under 
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attack. The Prosecution claimed, however, that it was a violation of the 
Geneva Convention for those men to work on that airfield at all. 

Turning to the food situation, the Prosecutor claimed that the evidence 
showed that according to the observation and the personal knowledge of 
internees the Japanese garrison at each of those camps actually were getting 
better food and more food than were the internees. 

There was no evidence that the accused ordered the executions of certain 
prisoners of war which had been proved. The executions were, however, 
carried out by men under his command. The very method by which those 
executions were accompHshed, the complete disregard of the prescribed 
procedure, showed that those men were.acting under approval. Otherwise 
they would never have dared to be so arbitrary. 

Many thousands of unarmed women and children had been butchered in 
Manila and in Batangas, and they could not be considered guerrillas. They 
were given no trial, and their killing was carried out by military men acting 
as miHtary units, and led by officers, non-commissioned and commissioned. 
These massacres were not done in the heat of battle. More than 25,000 
people, over a period of more than a month, were massacred in a methodical 
obviously planned way and, as the evidence indicated very strongly, under 
the orders of General .Fujisige, the Commanding Officer in the Batangas 
area. The Prosecution claimed that the accused must be held respon ible 
for these atrocities in view of the wide and general nature of the order which 
he issued for the prompt subjugation of armed guerrillas. The Prosecutor 
claimed that: " He knew the guerrilla activity. He knew that bi troops 
were being harassed. He gave them an order which naturally under the 
circumstances would result in excesses, in massacres, in deva tation, unless 
the order were properly supervised. He unleashed the fury of hi men upon 
the helpless population, and apparently, according to the record, made no 
subsequent effort to see what was happening or to take tep to see to it 
that the obvious results would not occur-not a direct order, but contributing 
necessarily, naturally and directly to the ultimate result." 

Whatever the procedures of the courts martial under Yama hita may 
have been, he had acknowledged that he made no effort to determine what 
those courts martial were doing. He had stated that no American pri oner 
of war was tried by court martial. But he could not pos ibly know one 
way or the other because, as he bad said, he received no report from them. 
The same applied with respect to trials by military tribunals of civilian 
internees. 

A suspected guerrilla was not afforded any particular type of trial under 
International Law. There must, however, be a trial, and the minimum 
requirements of a trial would be knowledge of the charges, an opportunity 
to defend, and a judicial determination of guilty or innocence on the ba is 
of the evidence. In fact, iftbe Military Police saw fit to decide that a per on 
was to be killed, that person did not go to a court martial ; he was executed 
by the Military Police. General Yamashita had denied that he had ever 
given the Military Police authority to carry out death sentences, or authority 
to try and assess deat sentences ; and yet, according to the testimony of 
the interpreter at the Cortabitarte garrison headquarters that was the 
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practice of the Mi1itary Police. If Yamashita rud not know of it, that was 
his fault. There was no question that the Military Police were directly 
under the command of Yama hita ; he had acknowledged that to be so. 

Yama hita had claimed that the naval troops in Marula were only under 
hi tactical command, but General Muto had acknowledged that any officer 
having command of troops of another branch und~r him did have the 
authority and duty of re training those men from committing wrongful 
acts. The atrocities committed by these naval troops were not the acts of 
irresponsible individual~, acting according to a whim or while in a drunken 
orgy ; nor were they usuaUy committed in the heat of battle." They were 
acting under officer , sometime in concert with officers. Obviou ly, their 
act constituted a deliberate, planned enterprise. 

The Prosecutor admit ed that the application of the Laws of War to a 
commanding officer who fa il to control his troops had not frequently 
been attempted. Neverthele , he submitted that it was well recognised in 
International Law, even under the international conventions, that a com­
manding officer did have a duty to control his troops in such a way that 
they did not commit widespread, flagrant, notorious violations of the laws 
of war. He repeated that since there bad existed in the Philippines a wide-
pread pattern of atrocitie over a period of time, necessarily notorious 

and committed by organised military units led by officers, there must have 
been a failure on the part of the ultimate commander of those troops to 
perform his duty so to control those troops that they would not commit 
such acts. 

The Prosecutor argued that, ince Yamashita had acknowledged that he 
did command an army compo ed of fawful belligerents, then Article 1 of 
the Hague Convention made him re ponsible for the acts of his subor­
dinates.(1) This was true also under the common usages of war. Further, 
claimed the Prosecutor : " The criminal laws, the customs, the laws 
generally of civilised nations, are construed • to apply in the international 
field as a part of the Laws of War as well , wherever they bear any relation at 
all," and " under law generally, any man who, having the control of the 
operation of a dangerous instrumentality, fails to exercise that degree of 
care which under the circum lances should be exercised to protect third 
per ons, i re ponsible for the con equences of his dereliction of duty. We 
ay, apply that in this ca e ! Apply that in the field of military law. It is 

applied by international tribunal or claims commissions with respect to 
claims for pecuniary damage by individuals or governments against indivi­
duals of another government or aga in t other governments, arising out of 
illegal acts. There are many case where, under International Law, a 
government of one nation-or let u ay a nation has been held financially 
responsible because of the wrongful acts of its agents or representatives, 
military or otherwise, with consequent injuries to the nationals of other 
~ountries. There is nothing to prevent the application of that same principle 
m the law of war on a criminal ba i . " 

(') " The laws, rights ~nd duties of war apply not only to armies, but also to militia 
and volunteer corps fulfilhng the following conditions : · 

" I. To be commanded by a person responsible for bis subordinates."" 
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. The ~rosecution regarded the present case to be a clear case in the 
international fi_eld, of criminal negligence. Wharton 's Criminal Evidence, 
Volume I, Sectto_n 8~, stated that a person" is not supposed to have known 
the [acts of which 1t appears he was ignorant ; but if his ignorance is 
ne~li~ent or culpable . . . then his ignorance is no defence. " A similar 
principle had been applied in the field of International Law. For instance 
Borchard, Diplomatic Protection, page 217, stated that: " ... the failur~ 
of a g~vernment to use d?e dilig~nce to prevent a private injury is a well 
reco~msed ground of mternat1onal responsibility." The Prosecutor 
contmued : " Now, if it is proper and permissible under International 
~a~v and the _L~~s ~f War to apply to an entire government, an entire nation, 
c1V1l responsibility m the form of damages for wrongful actions, violations 
of Laws of War by the agents or the representative of that nation, i there 
any reason under t~e sun why a responsibility, criminal or civil, under 
the Law~ of War, might not properly be applied under the proper circum­
stances m the proper case to an individual. The Defence crie that 
Yamashita was too far away from the scene of battle, too far removed from 
the actual perpetrators, justly to be charged and punished for the crimes of 
those under him. Yet, his very government, his entire nation may legally 
be held responsible-even farther removed from the perpetrators and from 
the seen~ of t~e crime." The analogy of liability under municipal law for 
the specific cnme of manslaughter was also used by the Prosecution. 

" Moore'.s International. Law Dig~st, Volume VI, page 919, stated that 
... It 1s true that soldiers sometimes commit excesses which thei r officers 

cannot prevent ; but in general, a commanding officer i respon ible for the 
acts of those under his orders. Unless he can control his oldier he i 
unfit to command them. " The Prosecution concluded that if Ya~asbita 
c~uld not control his troops, it was his duty to mankind, to say nothing of 
his duty to his country to inform his superiors of that fact so that they might 
have taken steps to relieve him. There was no evidence that be did that. 

12. THE VERDICT AND SENTENCE 

The findings of the Commission were delivered on 7th December, 1945. 

The President of the Commission, after repeating the charge and 
summarising the offences contained in the Bills of Particulars,(1) pointed 
out that it was " noteworthy that the accused made no attempt to deny that 
the crimes were committed, although some deaths were attributed by 
Defenc~ Counsel to legal execution of armed guerrillas, hazard of battle 
and action of guerrilla troops favourable to Japan. " 

The President made the following remarks concerning the evidence which 
had been received : 

." The Commission has heard 286 persons during the course of this 
tnal, most of whom have given eye-witness accounts of what they 
endured or what they saw. They included doctors and nurses ; lawyer_ 
teachers, businessmen ; men and women of religious orders ; prisoners 
of war and civilian internees ; officers of the United State Army ; 

( 1) Seep. 4. 
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officer of the Japane e Army and Navy ; Japanese civilians ; a large 
number of men, women and children of the Philippines ; and the 
accu ed. Te timony i,as been given in eleven languages or dialects. 
Many of the witne e displayed incredible scars of wounds which they 
te tified were inflicted by Japanese from whom they made miraculous 
escape followed by remarkable physical recovery. For the most part, 
we have been impre ed by the candour, honesty and sincerity of the 
witnes e. who e testimony is contained in 4055 pages in the record of 
tria l. 

" We have received for analysis and evaluation 423 exhibits consisting 
of official documents of the United States Army, the United States 
State Department, and the Commonwealth of the Philippines ; affi­
davits ; captured enemy documents or translations thereof; diaries 
taken from Japane e personnel, photographs, motion picture films, and 
Manila newspaper . " 

The President then went on to set out what may be regarded as the 
e sential facts of the case a follows : 

" The Prosecution pre ented evidence to show that the crimes were 
o extensive and wide pread, both as to time and area, that they must 

either have been wilfully permitted by the accused, or secretly ordered 
by the accu ed. Captured orders issued by subordinate officers of the 
accu ed were presented a proof that they, at least, ordered certain 
act leading directly to exterminations of civilians under the guise of 
eliminating the activitie of guerrillas hostile to Japan. With respect to 
civilian internees and pri oner of war, the proof offered to the Com­
mis ion alleged criminal neglect, e pecially with respect to food and 
medical supplies, as well a complete failure by the higher echelons of 
command to detect and prevent cruel and inhuman treatment accorded 
by local commander and guards. The Commission considered evi­
dence that the provi ions of the Geneva Convention received scant 
compliance or attention , and that the International Red Cross was 
unable to render any su tained help. The cruelties and arrogance of 
the Japanese Milita ry Police, prison camp guards and officials, with 
like action by local subordinate commanders were presented at length 
by the Prosecution. 

" The Defence cstabli hed the difficulties faced by the accused with 
re pect not only to the wift and overpowering advance of American 
force , bu t al o to the error of his predecessors, weaknesses in 
organisation , equipment, supply with especial reference to food and 
ga olene, trai n communication , discipline and morale of his troops. 
It wa alleged that the udden as ignment of Naval and Air Forces to 
hi tactical command pre ented almost insurmountable difficulties. 
Thi ituation was followed, the Defence contended, by failure to obey 
hi orders to withdraw troops from Manila, and the subsequent 
mas acre of unarmed civi lian , particularly by Naval forces. Prior to 
the Luzon Campaign, 'ava l force had reported to a separate ministry 
in the Japanese Government and Naval Commanders may not have 
been receptive or experienced in this instance with respect to a joint 
l nd operation under a single commander who was designated from the 
Army Service. As to the crimes themselves, complete ignorance that 

GENERAL TOMOYUKI YAMASHITA 35 

they had occurred was stoutly maintained by the a~cused his principal 
~taff offi~ers and subordinate commanders, further, that 'an such acts, 
tf committed, were directly contrary to the announced policies, wishe 
and o~ders of the accused. The Japanese Commanders te tif'ied that 
they d1?_ n~t make pe_rsonal inspections or independent checks during 
the Philippme campaign to determine for themselve the esta bli hed 
procedures by which their subordinates accompli h their missions. 
Taken at full face va_lue, the testimony indicates that Japane e senior 
comm~nders operate m a vac_uum, almost in another world with respec t 
to their troops, compared with standards American General take for 
granted." 

The _ Judgme_nt of the Commission was delivered by the Pre ident in the 
followmg woras : 

D 

" This accused is an officer of long years of experience, broad in it 
scope, who has _had extensive command and taff duty in the Jmperi:il 
Japanese Army m peace as well as war in Asia, Malaya, Europe, and the 
Japane~ Home Isl~nds. Clearly, assignment to command milita1y 
tro?ps 1s accompan1~d by bro~d authority and heavy re ponsibility. 
This has been true m a_ll armies throughout recorded history. It i 
absurd, ~oweve~, to consider a commander a murderer or rapist becau e 
one of his soldiers commits a murder or a rape. Neverthele s where 
murder a~d rape an~ vicious, revengeful actions are wide pread offence , 
and th~r~ 1s no effective attempt by a commander to discover and control 
th~ ~nmma( acts, such a commander may be held respon ible even 
cn~nally liable, for the_ lawless acts of his troop , depending upon 
their nature_ and the circumstances surrounding them. Should a 
comma~d_e~ 1ss_ue orde~s which lead directly to lawless act , the criminal 
respons1b1bty ts definite and has always been so under tood. The 
Rules of Land Warfare, Fi~ld Manual 27-10, United State Army, 
are clear on these points. It 1s for the purpose of maintaining di cipline 
a?d control, among other reasons, that military commander a re 
g_1ven _ broad powers of administering military justice. The tactical 
s1tuat1~n, the character, training and capacity of staff officers and 
sub~rdmate commande~s as well as the traits of character, and training 
of his troops are other important factors in such case . The e matter 
ha~c bee_n the principal considerations of the Commi ion during it 
dehberat1ons. 

''. General ~a_mashita: The Commission concludes: {I That a 
senes of atroc1t1es and other high crimes have been committed by 
members of the J_apanese armed forces under your command again t 
people . ~f t~e United States, their allies and dependencies throughout 
the Ph1bppme Islands ; that they were not sporadic in nature but in 
many ~a~es were methodically supervised by Japanese officer and non­
co_mm1ss1one~ officers _; (2) That during the period in que tion you 
f~1led to provide effective control of :Your troops as was requirec by the 
circumstances. 

" Accordingly upon secret written ballot, two-third or more of the 
members concurring, the Commission finds you guilty as charged and 
sentences you to death by hanging." 
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13. AN APPEAL FOR CLEME Y 

Five of the Coun el who had defended Yamashita addressed to the 
Appointing Authority, and to General MacArthur as Confirming Authority, 
a reque t that the verdict of gu ilty be di approved, and as an alternative a 
recommendation for clemency. 

They submitted that even were it a fact that the atrocities were not sporadic 
in nature but were uper i ed by Japanese officers and non-commissioned 
officer, , these supervised ca e were cattered over the entire area of the 
Philippine I lands and there wa no evidence that the officers or non­
e mmissioned officers who were responsible therefore reported these acts 
to General Yama hita. The econd and basic conclu ion of the Com­
mi ion(1) indicated that it member agreed that the fact that in some 
in lance there was a upervi ion by Japanese officers and non-commissioned 
officers did not warrant a con lu ion that General Yama hita had ordered 
or directed the commi ion of uch act or that he had any knowledge that 
such act had been or were being committed. 

The second conclu ion made it apparent that the death sentence was 
adjudged for an offence that did not include any criminal intent, any specific 
intent, or any mens rea. At it worst, the offence stated by the Commission 
wa simply unintentional ordinary negligence. The sentence of hanging 
was gro ly disproportionate for uch an offence. 

The recommendation continued : 

' The Commis ion aid i111er alia : 

" ' Taken at full face value, the testimony indicates that Japanese 
enior commander operate in a vacuum, almost in another world 

with re pect to their troops, compared with standards American 
Generals take for granted. ' 

1t i respectfully ubmitted that even though this be accepted as a fact, 
no General Officer commanding any army is to be held criminally 
liable and hanged for the cu tom and procedure inherent in that army 
imply because that standard of cu toms and procedure in the American 

Army. " 

The plea went on to claim that : 

" The fir t duty of an officer in any army is to accomplish the mission 
a igned to him. Thi General Yamashita attempted to do, concen­
trating mo t of his time and the time of the members of his staff on the 
countle operational matters involved in the accomplishment of his 
mi ion , and thereby, of nece sity, relegating administrative functions 
within hi command to a econdary role." 

It was ubmitted that, under tho circumstances, Yamashita " did not 
fail to exercise control of bi troop to the extent that he was criminally 
negligent in the performance of hi duty." 

After pointing out that much of the evidence against the accused consisted 
of " hear ay evidence, opinion c idence, and ex parte affidavits," and 

( 1) That during the period in que tion the accused ·• failed to provide effective control 
of (bi ) troops as was required by the circumstances. " 

GENERAL TOMOYUKI YAMASHITA 37 

claiming that the cumulative effect was prejudicial to the substantial rights 
of the accused, the plea went on to claim that the prosecution did not 
introduce any direct evidence whatsoever to show that the accused had 
issued orders for the commission of the alleged atrocities, nor that he had 
received any reports from any subordinate officers, or from any other 
sources, that such alleged atrocities had been or were being committed ; 
nor that he had had any knowledge that such alleged atrocities had been or 
were being committed. Having no knowledge of the commission of the 
alleged atrocities, the accused could not have permitted the commission 
thereof as alleged in the charge, and the Commission in its conclusion 
indicated that it found no such permission. 

It was maintained that : " This is the first time in the history of the 
modern world that a commanding officer has been held criminally liable for 
acts committed by his troops. It is the first time in modern hi story that 
any man has been held criminally liable for acts which according to the 
conclusion of the Commission do not involve criminal intent or even gro s 
negligence. The Commission therefore by its findings created a new crime. " 

This pica was rejected by the Appointing and Confirming Authoritie 
and the findings of the Military Commission confirmed. 

14. PETITION TO THE SUPREME COURT OF THE PHILIPPI. E ISLA OS 

Yamashita, on being sentenced petitioned the Supreme Court of the 
Philippine Islands for a writ of habeas corpus, but this Court after hearing 
argument, denied the petition on the ground, -among other , that it juris­
diction was limited to an inquiry as to the jurisdiction of the Commis ion 
to place petitioner on trial for the offence charged, and that the Commi ion, 
being validly constituted by the order of General Styer, had jurisdiction 
over the person of petitioner and over the trial for the offence charged. 

The decision of the Court is not here analysed at length, since there is 
available the decision of the Supreme Court of the: Un;ted State , to which 
Yamashita had recourse on the failure of his petition to the Supreme Court 
of the Philippines. 

15. PETITION TO THE SUPREME CO RT OF THE UNITED STATES 

The case was brought before the Supreme Court of the Un.ited States on 
a petition for writs of habeas corpus and prohibition in that Court , and on 
a petition for certiorari to review an order of the Supreme Court of the 
Commonwealth of the Philippine , denying the petitioner 's application to 
the Court for writs of habeas corpus and prohibition. The opinion of the 
Court, rejecting Yamashita 's petition and application, wa delivered by 
Chief Justice Stone on 4th February, 1946. Dissenting judgment were 
read by Mr. Justice Murphy and Mr. Justice Rutledge.(1) The i sue rai sed 
and the opinions expressed were of the highest legal importance in relation 
to war crimes and the trial of those accused of committing them. 

( 1) Mr. Justice Jackson took no part in the consideration of this case. 
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J. CHIEF JUSTICE STONE (MA JORITY OPINION)(1) 

(i) The Problems Before the Supreme Court 

After ummari ing the hi tory of the trial before the Military Commission, 
Chief Ju tice Stone set out the problems facing the Supreme Court, in the 
following words : 

" The petition for habeas corpus set up that the detention of 
petitioner for the purpo e of the trial was unlawful for reasons which 
are now urged a showing that the military commission was without 
lawful authority or juri diction to place petitioner on trial, as follows: 

(a) That the military commi sion which tried and convicted petitioner 
was not lawfully created, and that no military commission to try 
petitioner for violation of the Law of War could lawfully be con­
vened after the ces a tion of hostilities between the armed forces 
of the nited State and Japan ; 

(b) that the charge preferred against petitioner fails to charge him 
, ith a violation of the Law of War ; 

{c) that the commi ion wa without authority and jurisdiction to 
try and convict petitioner because the order governing the pro­
cedure of the Com mi ion permitted the admission in evidence of 
deposition , affidavit and hearsay and opinion evidence, and 
becau e the Commi ion's rulings admitting such evidence were 
in violation of the 25th and 38th Articles of War (JO U.S.C., 
s. 1496, 1509) and the Geneva Convention (47 Stat. 2021), and 

deprived petitioner of a fair trial in violation of the due process 
clau e of the Fifth Amendment ; 

(d) that the Commis ion was without authority and jurisdiction in 
the premises because of the failure to give advance notice of 
petitioner's trial to the neutral power representing the interests of 
Japan a a belligerent a required by Article 60 of the Geneva 
Convention, 47 Stat. 2021 , 2051. 

On the same grounds the petition for writs of prohibition set up that 
the Commis ion is without authority to proceed with the trial." 

(ii) The Sources and Nature of the Authority to Create Military ·Commissions 
to Conduct War Crime Trials 

After referring to the previou deci ion of the Supreme Court of the 
Philippine Islands, Chief Justice Stone continued: 

' ln Ex parte Quirin, 317 U.S. I, we had occasion to consider at 
length the sources and nature of the authority to create military com­
mi sions for the trial of enemy combatants for offences against the law 
of war. We there pointed out that Congress, in the exercise of the 
power conferred upon it by Article I, s. 8, Cl. IO of the Constitution 
to ' define and punish ... Offences against the Law of Nations .. .', 
of which the Law of War isa part, had by the ArticlesofWar(I0 U.S.C. , 
ss. 14 71 - 1593) recogni ed the ' military commission ' appointed by 
milita ry command, a it had previously existed in United States Army 

• ( 1) The cross headings appearing in the following pages for the most part do not appear 
in the text of the judgments dealt with, but have been inserted for the convenience of the 
reader. 
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practice, as an appropriate tribunal for the trial and punishment of 
offences against the Law of War. Article 15 declares that ' the provisions 
of these articles conferring jurisdiction upon courts martial shall not be 
construed as depriving military commissions ... or other military 
tribunals of concurrent jurisdiction in respect of offenders or offences 
that by statute or by the Law of War may be triable by such military 
commissions ... or other military tribunals.' See a similar provision 
of the Espionage Act of 1917, 50 U.S.C., s. 38. Article 2 include 
among those persons subject to the Articles of War the personnel of 
our own military establishment. But this, as Article 12 indicates, does 
not exclude from the class of persons subject to trial by military com­
missions' any other person who by the Law of War is subject to trial by 
military tribunal ,' and who, under Article 12, may be tried by court 
martial, or under Article 15 by military commission. 

" We further pointed out that Congres , by sanctioning trial ot 
enemy combatants for violations of the Law of War by military com­
mission, had not attempted to codify the law of war or to mark its 
precise boundaries. Instead, by Article 15 it had incorporated, by 
reference, as within the pre-existing jurisdiction of military commi ion 
created by appropriate military command, all offences which are defined 
as such by the Law of War, and which may con titutionally be included 
within that jurisdiction. It thus adopted the system of military common 
law applied by military tribunals so far as it should be recognised and 
deemed applicable by the courts, and as further defined and supplemen­
ted by the Hague Convention, to which the United States and the Axis 
Powers were parties. 

" We also emphasised in Ex parte Quirin, as we do here, that on 
application for habeas corpus we are not concerned with the guilt or 
innocence .of the petitioners. We consider here only the lawful power 
of the Commission to try the petitioner for the offence charged. In 
the present cases it must be recognised throughout that the military 
tribunals which Congress has sanctioned by the Articles of War are 
not courts whose rulings and judgments are made subject to review by 
this Court. See Ex parte Vallandingham, I Wall. 243 ; In re Vidal, 
179 U.S. 126; cf. Ex parte Quirin, supra 39. They are tribunal who e 
determinations are reviewable by the military authorities either as 
provided in the military orders constituting such tribunals or as provided 
by the Articles of War. Congress conferred on the courts no power to 
review their determinations save only as it has granted judicial power 
' to grant writs of habeas corpus for the purpose of an inquiry into the 
cause of the restraint of liberty.' 28 U.S.C., ss. 451 , 452. The courts 
may inquire whether the detention complained of is within the authority 
of those detaining the petitioner. If the military tribunals have lawful 
authority to hear, decide and condemn, their action is not subject to 
judicial review merely because they have made a wrong decision on 
disputed facts. Correction of their errors of decision is not for the 
courts but for the military authorities which are alone authorised to 
review their decisions. See Dynes v. Hoover, 20 How. 65, 81 ; Runkle 
v. United States, 122 U.S. 543, 555-556; Carter v. McClaughry, 
183 U.S. 365; Collins v. McDonald, 258 U.S. 416. Cf. Matter of 
Moran, 203 U.S. 96, 105. 
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" Finally, we held in Ex parte Quirin, supra, 24, 25, as we hold now, 
that Congress by sanctioning trials of enemy aliens by military com­
mi ion for offences again t the law of war had recognised the right of 
the accu ed to make a defence. Cf. Ex parte Kawato, 317 U.S. 69. 
It ha not foreclosed their right to contend that the Constitution of Jaws 
of the United State withhold authority to proceed with the trial. It 
has not withdrawn, and the Executive branch of the Government could 
not, unles there was u pen ion of the writ, withdraw from the courts 
the duty and power tn make uch inquiry into the authority of the 
com mis ion as may be made by habeas corpus." 

Bef?re turning to the con ider(ltion of the several contentions urged to 
e tabhsh want of authority in the Commission, Chief Justice Stone pointed 
o~t ~hat: " We. a_r~ not here concerned with the power of military com­
mi ions to try c1v1hans. See Ex parte Milligan, 4 Wall. 2, 132 ; Sterling 
. Constantin, 287 U.S. 378 ; Ex parte Quirin, supra, 45. The Government '; 

contention i that General Styer' order creating the Commission conferred 
authority on it only to try the purported charge of violation of the law of 
war _committed by petitioner, an enemy belligerent, while in command of a 
ho tile army occupying United States territory during time of war." 

(iii) The Authority to Create the Military Commission Which 
Tried Yama hita 

Chief Justice Stone continued: 

" Our fir t inquiry must therefore be whether the present Commission 
wa created by lawful military command and, if so, whether authority 
c~uld thus be conferred on the Commission to place petitioner on 
tnal after the cessation of hostilities between the armed forces of the 
United States and Japan. 

" General Styer's order for the appointment of the Commission was 
ma~e by hi~ as Commander of the United States Army Forces, Western 
Pa~1_fic. _ His command includes, as part of a vastly greater area, the 
Phthppme I lands, where the alleged offences were committed where 
petitioner surrendered as a pri oner of war, and where, at the ~ime of 
the order convening the Commi sion, he was detained as a prisoner in 
cu_s~ody of the United States Army. The Congressional recognition of 
mil1_tary commis ions and it sanction of their use in trying offences 
again t the law of war to which we have referred sanctioned their 
crcati?n by military command in conformity to' long established 
American precedents. Such a commission may be appointed by any 
field comm~nder, ?r by any commander competent to appoint a general 
court martial , as was General Styer, who had been vested with that 
power by ord"'.r of the President. 2 Winthrop, Military Law and 
Precedent , 2nd ed., 1302 ; cf. Article of War 8. 

" Here the Commis ion was not only created by a commander 
con:1petent to appoint it, but his order conformed to the established 
P?hcy ?f the Government and to higher military commands authorising 
his ~ct1on. In ~ proclamation of 2nd July, 1942 (56 Stat. 1964), the 
Pre 1dent pro~la1med that enemy belligerents who, during time of war, 
enter the United States, or any territory possession thereof, and who 
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violate the Law of War, should be subject to the Law of War and ·10 the 
jurisdiction of military tribunals. Paragraph IO of the Declaration of 
Potsdam of 6th July, 1945, declared that ' ... stern justice shall be 
meted out to all war criminals including those who have visited crueltie 
upon prisoners,' U.S. Dept. of State Bull. , Vol. XIII, o. 318, 
pp. 137-138. This Declaration was accepted by the Japanese Govern­
ment by its note of 10th August, 1945. U.S. Dept. of State Bull. , 
Vol. XIII, No. 320, p. 205. 

" By direction of the President, the Joint Chiefs of Staff of the 
American Military Forces, on 12th September, 1945, instructed General 
MacArthur, Commander-in-Chief, Unjted States Army Forces, Pacific, 
to proceed with the trial, before appropriate military tribunals, of such 
Japanese war criminals ' as have been or may be apprehended.' By 
order of General MacArthur of 24th September, 1945, General Styer 
was specifically directed to proceed with the trial of petitioner upon the 
charge here involved. This order was accompanied by detailed rules 
and regulations which General MacArthur prescribed for the trial of 
war criminals. These regulations directed, among other thjngs, that 
re;iew of the sentence imposed by the Commission should be by· the 
officer convening it, with ' authority to approve, mitigate, remit, 
commute, suspend, reduce or otherwise alter the sentence imposed,' 
and directed that no sentence of death should be carried into effect 
until confirmed by the Commander-in-Chief, United States Army 
Forces, Pacific. 

" It thus appears that the order creating the Commi sion for t~e 
trial of petitioner was authorised by military command, and was m 
complete conformity to the Act of Congress sanctioning the creati~n of 
such tribunals for the trial of offences against the Law of War committed 
by enem·y combatants. " 

(iv) The Question Whether the Authority to Create the Commis ion 
and Direct the Trial by Military Order Continued after the 
Cessation of Hostilities 

The majority opinion of the Supreme Court on thi que tion was a 
follows: 

" An important incident to the conduct of war is the adoption of 
measures by the military commander, not only to repel and defeat the 
enemy, but to seize and subject to disciplinary measures those enemies 
who, in their attempt to thwart or impede our military effort, have 
violated the Law of War. Ex parte Quirin, supra, 28. The trial and 
punishment of enemy combatants who have committed violations of 
the Law of War is thus not only a part of the conduct of war operating 
as a preventive measure against such violations, but is an exerci e of the 
authority sanctioned by Congress to administer the system of military 
justice recognised by the Law of War. That sanction is without qualifi­
cation as to the exercise of this authority so long as a state of war 
exists-from its declaration until peace is proclaimed. See United 
States v. Anderson, 9 Wall. 56, 70; The Protector, 12 Wall. 700, 702; 
McElrath v. United States, 102 U.S. 426, 438 ; Kahn v. Anderson, 
255 U.S. l , 9-10. The war power, from which the Commission deri es 
its existence, is not limited to victories in the field, but carries with it 
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the inherent power to guard against the immediate renewal of the 
conflict. and to remedy, a t lea t in ways Congress has recognised, the 
evil which the military operations have produced. See Ste11·art v. 
Kahn, 11 Wall. 493, 507. 

"' We cannot say that there i no authority to convene a commission 
after ho tilities have ended to try violations of the Law of War committed 
before their ce ation at lea t until peace has been officially recognised 
by trea ty or proclamation of the political branch of the Government. 
In fa t, in most in tance the practical administration of the system of 
mi lita ry justice under the Law of War would fail if such authority were 
thought to end with the ce ation of hostilities. For only after their 
ce ation could the greater number of offenders and the principal ones 
be apprehended and ubjected to trial. 

" o writer on International Law appears to have regarded the power 
of military tribunals, otherwi e competent to try violations of the Law 
of War. as terminating before the formal state of war has ended.(1) In 
our own military hi tory there have been numerous instances in which 
offenders were tried by military commission after the cessation of 
ho tilitie · and before the proclamation of peace, for offences against 
the Law of War committed before the cessation of hostilities.(2) 

' The extent to which the power to prosecute violations of the Law 
of War hall be excrci ed before peace is declared rests, not with the 
court , but with the political branch of the Government, and may itself 
be governed by the term of an armistice or the treaty of peace. Here, 
peace has not been agreed upon or proclaimed. Japan, by her accep­
tance of the Potsdam Declaration and her surrender, has acquiesced in 
the tria l of tho e gui lty of violations of the Law of War. The conduct 
of the tria l by the military commission has been authorised by the 
political branch of the Government, by military comma1'd, by Inter­
nationa l Law and u age, and by the terms of the surrender of the 
Japane e Government." 

v The Question Whether the Charge Aaainst Yamashita Failed 
to Allege a Violation of the Laws of War 

Chief Justice Stone observed that: " Neither Congressional action nor 
the milita ry order constituting the Commission authorised it to place 
petitioner on trial unless the charge preferred against him is of a violation 
of the Law of War." 

(
1

) A footno te to this part of the judgment sta tes : " The Commission on the Responsi­
bility of the Authors of the War and on the Enforcement of Penalties of the Versailles 
Peace Conference, which met after ce sation of hostilities in the First World War, were of 
the view that violators of the Law of War could be tried by mi litary tribunals. See Report 
of the Commission, 9th March, 191 9, 14 American Journal of International Law 95, 121. 
See also memorandum of American commissioners concurring on this point, id., at p. 141. 
The treaties of peace concluded after World War J recognised the right of the Allies and 
of the United States to try such offenders before military tribunals. See Art . 228 of 
Treaty of Versai.lles, 28th June, 1919 ; Art. 173 of Treaty of St. Germain, 10th September, 
1919; Art. 157 of Treaty of Trianon, 4th June, 1920. 

·• The terms of the agreement which ended hostilities in the Boer War reserved the right 
to try, before military tribunals, enemy combatants who had violated the Law of War. 
95 British and Foreign Sta te Paper 0901-1902) 160. See also trials cited in Colby War 
Crimes, 23 Michigan Law Review 4 2, 496-7. " ' 

(") " See cases ment ioned in Ex parte Quirin, supra, p. 32, note 10, and in 2 Winthrop, 
supra, 1310-131 l , n. 5; 14 Op. A.G. 249 (Modoc Indian Prisoners). " 
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The Chief Justice then quoted the charge, made reference to the BiUs of 
Particulars, and went on to say : 

" It is not denied that such acts directed again t the civilian population 
of an occupied country and against prisoner of war are recognised in 
International Law as violations of the Law of War. Article 4, 28, 46 
and 47, Annex to Fourth Hague Convention, 1907, 36 Stat. 2277, 
2296, 2303, 2306-7. But it is urged that the charge does not a llege 
that petitioner has either committed or directed the commi_s ion. of 
such acts, and consequently that no violation is charged as against him. 
But this overlooks the fact that the gist of the charge is an unlawful 
breach of duty by petitioner as an army commander to control the 
operations of the members of his command by '. ~rmitti~g them to 
commit ' the extensive and widespread atrocities specified. The 
question then is whether the Law of War imposes oo a~ a~my ~ommander 
a duty to take such appropriate measures as are w~thm hi powe_r to 
control the troops under his command for the preventton of the specified 
acts which are violations ofthe Law of War and which are likely to attend 
the occupation of hostile territory by an uncontrolled soldiery, and 
whether he may be charged with personal respon ibili_ty for his fail~re 
to take such measures when violations result. That this wa the precise 
issue to be tried was made clear by the statement of the Prosecution 
at the opening of the trial. 

" It is evident that the conduct of military operations by troops 
whose excesses are unrestrained by the orders or efforts of their com­
mander would almost certainly result in violations which it i the pur~o e 
of the Law of War to prevent. Its purpose to protect civilian popul~ttons 
and prisoners of war from brutality would l~rgely .be defeated 1f the 
commander of an invading army could with unpuruty neglect to take 
reasonable measures for their protection. Hence the Law of War 
presupposes that its violations is to be avoided through the contro~ of 
the operations of war by commanders who are to some extent re pon 1ble 
for their subordinates. . 

" This is recognised by the Annex to Fourth Hague Con~ent1on of 
1907, respecting the laws and customs of war on land . . Article l lays 
down as a condition which an armed force must fulfil m order to be 
accorded the rights of lawful belligerents, that it must be ' commande~ 
by a person responsible for his ubordinates.' 36 Stat. 229:>. 
Similarly Article 19 of the Tenth Hague Convention, re~atin~ to bom­
bardment by naval vessels, provides that command_ers-m-ch1ef of the 
belligerent vessels ' must see that the above Articles are properly 
carried out. ' 36 Stat. 2389. And Article 26 of the Geneva Red Cro 
Convention of 1929, 47 Stat. 2074, 2092, for the amelioration of the 
condition of the wounded and ick in armies in the field makes it 
' the duty of the commanders-in-chief of the belligerent armie to 
provide for the details of execution of the foregoing article , ~of the 
Convention] as well as for unforeseen cases.' And, finally, Article_ 43 
of the Annex of the Fourth Hague Convention, 36 Stat. 2306 requires 
that the commander of a force occupying enemy territory, as was 
petitioner, ' shall take all the measures in his power t~ re tore, ~nd 
ensure, as far as possible, public order and safety, wh1le re pectmg, 
unless absolutely prevented, the laws in force in the country.' 
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" The e provi ion pla in ly imposed on petitioner, who at the time 
p~ ified wa military gove rnor of the Philippines, as well as commander 

of the Japane e force , an affi rmative duty to take such measures a 
,,ere \\'ilhin hi power and appropriate in the circumstances to protect 
pri ncr of war and the ci ilian population. This duty of a com­
manding officer ba heretofore been recognised, and its breach penalised 
by our own militar tribunal .(1) A like principle has be~n applied so 
a to impo e liability on the nited States in international arbitration . 

a e of Jenaud. 3 Moore lnternational Arbitrations, 3000; Case of 
'The Zajiro ' 5 Hackworth, Dige t of International Law, 707. 

"' \ c do not make the Law of War but we respect them so far as they 
do not conflict with the commands of Congress or the Constitution. 
There i no contention that the present charge, thus read, is without the 
upport of evidence. or that the Commission held petitioner responsible 

fo r fa iling to take mea ure which were beyond his control or in­
appropriate for a commanding officer to take in the circumstance . 
We do not here apprai e the evidence on which petitioner was convicted. 
\: e do not consider what mea ures, if any, petitioner took to prevent 
the commission, by the troop under his command, of the plain 
i lation of the Law of War detailed in the Bill of Particulars, or whether 
u h mea ure as he may have taken were appropriate and sufficient 

to di charge the duty imposed upon him. These are questions within 
the peculiar competence of the military officers composing the Com­
mi ion and were for it to decide. See Smith v. Whiting, supra, 178. 
I t i plain that the cha rge on which petitioner was tried charged him 
,, ith a breach of hi duty lo control the operations of the members of 
hi command, by permitting them to commit the specified atrocities. 
Thi wa enough to require the Commission to hear evidence tending 
to e tablish the culpable failure of petitioner to perform the duty 
impo ed on him by the Law of War and to pass upon its sufficiency to 
e tabli h guilt. 

" Obviou ly charge of violations of the Law of War triable before a 
military tribunal need not be tated with the precision of a common 
law indictment. Cf. Collins v. McDonald, supra, 420. But we conclude 
that the allegation of the charge, tested by any reasonable standard, 
adequately alleges a iolation of the Law of War and that the Commission 
had authority to try and decide the issue which it raised. Cf. Dealy v. 
United States, 152 U.S. 539 ; Williamson v. United States, 207 U.S. 425, 
447 · Classer v. United Stat s, 315 U.S. 60, 66, and cases cited." 

(vi) Articles 25 and 38 of the United States Articles of War and 
the Prorisions of the Geneva Prisoners of War Convention 
Regarding Judicial Suits Not Applicable to Trials of 
Alleged War Criminals 

The Chief Justice recalled that " the regulations prescribed by General 
MacArthur governing the procedure for the trial of petitioner by the Com­
mi ion directed that the Commission should admit such evidence • as in 

(') '_' Failure of an officer to take measures to prevent murJer of an inhabitant of an 
occl!p1e_d country committed in hi presence. Gen. Orders No. 221, Hq. Div. of the 
Ph1lrppme , 17th Augu_st, 1901. And in Gen. Orders No. 264, Hq. Div. of the Philippines, 
9th September, 1901 It ~as held that.an officer could not be found guilty for failure to 
prevent a murder unless tt appeared that the accused had· the power to prevent ' it." 
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its opinion would be of assistance in proving or disproving the charge, or 
such as in the Commission's opinion would have probative value in the 
mind of a reasonable man,' and that in particular it might admit affidavits, 
depositions or other statements taken by officers detailed for that purpo e 
by military authority:" 

The Judgment continued: 

" The petitions in this case charged that in the course of the trial th_e 
Commission received, over objection by petitioner's counsel, the deposi­
tion of a witness ta~en pursuant to military authority by a United State 
Army captain. It also, over like objection, admitted hear ay and 
opinion evidence tendered by the Prosecution. Petitioner argue~ a 
ground for the writ of habeas corpus, t~at Article 25(1) of th~ ~rt1cles 
of War prohibited the reception in evidence by the Comm1ss10n of 
depositions on behalf of the Prosecution in a capital case, and_ t?at 
Article 38(2) prohibited the reception of hearsay and of opinion 
evidence. 

" We think that neither Article 25 nor Article 38 i applicable to the 
trial of an enemy combatant by a military commission for violations of 
the Law of War. Article 2 of the Articles of War enumerates the 
persons ... subject to these articles ' who are denominated, for 
purposes of the Articles, as ' persons subject to military law.' In 
general, the persons so enumerated arc members of our own Army and 
of the personnel accompanying the Army. Enemy combatants ~re 
not included among them. Articles 12, 13 and 14, before the adoption 
of Article 15 in 1916, made all ' persons subject to milita~ law ' 
amenable to trial by courts martial for any offence made punishable 
by the Articles of War. Article 12 makes triab(e b_Y general _c_ourt 
martial ' any other person who by the Law of War 1s triable by m1htary 
tribunals.' · Since Article 2, in its 1916 form , includes some persons 
who, by the Law of War, were, prior to 1916, triable by ~ilita_ry com­
mission it was feared by the proponents of the 1916 leg1slatton that 
in the absence of a saving provision, the authority given by Articles 12, 
13 and 14 to try such persons before courts martial might be con trued 
to deprive the non-statutory military commission of a port_ion ~f what 
was considered to be its traditional jurisdiction. To avoid this, and 
to preserve that juri diction intact, Article I~ was added ~o t~c ~r~ic~es. 
It declared that ' The provi ions of these articles conferrmg JUnsd1ct1on 
upon courts martial shall not be construed as depriving military 
commissions ... of concurrent jurisdiction in re pect of offenders 
or offences that . by the Law of War may be triable by such military 
commissions.' 

(') Article 25 provides: " A duly _auth~nticated depositio!l. taken upon rea o_na_ble 
notice to the opposite party may be read m evidence before any ~1hta_ry court o~ comm1 10n 
in any case not capital, or in any proceeding before a court of 111qu1ry or a m1hta_ry boa_rd, 
.. . Prorided, That testimony by deposition may be adduced for the defence m capital 
cases.'' . 

(2) Article 38 provides: " The President ~ay, by regulations. which ~e may modify 
from time to time, prescribe the procedure, mclu~n:ig modes of proof._ ~n ca~ befo~e 
courts-martial, courts of inquiry, military comm1ss1~ns, and other m1h1ary tn~uoab, 
which regulations shall insofar as he shall dee~ pracu~ab!e, apply the rules ~f ev1den~: 
generally recognised in the u-ial of crimin~I easel! m the ~1stnct courts_ of the U mted State,~ 
Pro_,.ided, Tha~. nothing contrary to or mcons1stent wtth these articles shall be o pre 
scnbed: . 
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" By thu recogni ing military commissions in order to preserve their 
traditional jurisdiction over enemy combatants unimpaired by the 
Article Congre gave anction, as we held in Ex parte Quirin, to any 
u e of the mili tary commi ion contemplated by the common Law of 
War. But it did not thereby make subject to the Articles of War persons 
other than tho e defi ned by Article 2 as being subject to the Articles, 
nor did it confer the benefit of the Articles upon such persons. The 
Article recogni ed but one kind of military commission, not two. But 
they anctioned the u e of that one for the trial of two classes of persons, 
to one of which the Article do, and to the other of which they do not 
apply in such trial . Being of thi s latter class, petitioner cannot claim 
the benefits of the Article , which are applicable only to the members 
of the other cla . Petitioner, an enemy combatant, is therefore not a 
person made ubject to the Article of War by Article 2, and the military 
commi ion before which he was tried, though sanctioned, and its 
juri diction aved, by Article 15 wa not convened by virtue of the 
Articles of War, but pur uant to the common Law of War. It follows 
that the Article of Wa r, includ ing Articles 25 and 38, were not applicable 
to petitioner' trial and impo ed no restrictions upon the procedure to 
be followed. The Article left the control over the procedure in such a 
ca e where it had previou ly been, with the military command. 

" Petitioner further urges that by virtue of Article 63 of the Geneva 
Convention 1929, 47 Stat. 2052, he is entitled to the benefits afforded 
by the 25th and 38th Article of War to members of our own forces. 
Article 63 provide : • Sentence may be pronounced against a prisoner 
of war only by the ame court and according to the same procedure 
a in the case of per on belonging to the armed forces of the detaining 
Power. ' Since petitioner i a pri oner of war, and as the 25th and 38th 
Articles of War appl to the trial of any person in our own armed forces, 
it I aid that Article 63 requires them to be applied in the trial of 
petitioner. But \ e think examinatiQn of Article 63 in its setting in 
the Convention plainly how that it refers to sentence ' pronounced 
again t a prisoner of war ' fo r an offence committed while a prisoner 
of war, and not for a violation of the Law of War committed while 
a combatant. 

• Article 63 of the Convention appears in part 3, entitled ' Judicial 
Suit ,' of Chapter 3, ' Penaltie Applicable to Prisoners of War,' of 

ection V • Pri oner ' Relation with the Authorities, ' one of the 
section of Title llf, ' Captivity. ' AU taken together relate only to 
the conduct and control of pri oners of war while in captivity as such. 
Chapter I of Section V. Article 42, deals with complaints of prisoners 
of war becau e of the conditions of captivity. Chapter 2, Articles 43 
and 44, relates to tho e of their number chosen by prisoners of war to 
represent them. 

" Chapter 3 of Section V, Articles 45 through 67, is entitled' Penalties 
Applicable to Pri oner of War. ' Part l of that chapter, Articles 45 
through 53, indicate what acts of prisoners of war, committed while 
pri oner hall be con idered offence , and defines to some extent the 
punishment which the detaining power may impose on account of such 
offence . " 
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A footnote to the judgment here summarises these provisions as follows : 

" Part I of Chapter 3, • General Provisions,' provides in Articles 45 
and 46 that prisoners of war are subject to the regulations in force in 
the armies of the detaining power, that punishments other than those 
provided ' for the same acts for soldiers of the, nation~l armie_s ' may 
not be imposed on prisoners of war, and that collective punishment 
for individual acts ' is forbidden. Article 47 provides that • Acts 
constituting an offence against discipline, and particularly attempt~d 
escape, shall be verified immediately ; for all pri oners of war, con-m:11~­
sioned or not, preventive arrest shall be reduced to the absolute mm1-
mum . . . Judicial proceedings against prisoners of war shall be con~ucted 
as rapidly as the circumstances permit. ... In all case~ t~e _duration of 
preventive imprisonment shall be deducted from the d1 c1phnary or the 
judicial punishment inflicted.' 

" Article 48 provides that prisoners of war, after hav(ng uffered 
• the judicial or disciplinary punishment which ha been _imposed on 
them ' are not to be treated differently from other pn oners, but 
provides that ' prisoners pun_ished a; a res~lt of attei:npted esca~ may 
be subjected to special surveillance. Article ~9 recite that pnso?ers 
' given disciplinary punishment may not be deprive? of the prero?allves 
attached to their rank.' Articles 50 and 51 deal with escaped pn oners 
who have been retaken or prisoners who have attempted to escape. 
Article 52 provides : ' Belligerents shal_l see . t?at the competent 
authorities exercise the greatest leniency m dec1dmg the quest1~n of 
whether an infraction committed by a prisoner of ~ar should be pumshed 
by disciplinary or judicial measure~. : .. Thi ~hall be t_he ~ e 
especially when it is a question of de<!1d1?g on acts m connection_ with 
escape or attempted escape .... A pnsoner may not ~, punt hcd 
more than once because of the same act or the same count. 

The Judgment then goes on : . . . , , . . . , 
" Punishment is of two kinds- ' d1sc1plmary_ and Jud1~1al, the 

latter being the more severe. Article 52 requ1~es_ t~at len1e_nc~ ?C 
exercised in deciding whether an offen~e req_uires ~•s~•p~n~ry ~r JUdi~ial 
punishment. Part 2 of Chapter 3 1s entitled D1s~1plinar} Punt h­
ments,' and further defines the extent of such pun1 ,hme~t '. and _th~ 

d · . h" h ·1 may be impo ed Part 3 entitled Judicial Suit , mo em w 1c 1 • ' · h , · d . · l ' 
in which Article 63 is found , describes the procedure by wh1c JU tcia 
punishment may be imposed. The three ~ar~s of Chapter 3, tak_en 
together, are thus a comprehen i e descnpt1?n of . t~e ~bstantive 
offences which prisoners of war may commit durmg their impn onment, 
of the penalties which may be imposed on acco~nt of such offence • 
and of the procedure by which guilt may be adjudged and entence 
pronounced. . . 

" We think is clear, from the context o_f these reci ted pro . 1s1?? 
that part 3 and Article 63 which it contains, apply only to Jud_rciad 
proceeding; directed against a prisoner of war_ fo~ of:enceh comh_mllte t 

h.·1 . r of war Section V gives no md1cat1 on t at t • par w I c a pnsone • ~ d · t 
was designed to deal with offences other than those re erre to JO par 
I and 2 of Chapter 3. 

• 
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·• \\ e cannot ay that the Commission, in admitting evidence to 
which objection i now made, violated any act of Congress, treaty or 
militar command defining the Commission's authority. For reasons 
a lready stated we hold that the Commission's rulings on evidence and 
on the mode of conducting the e proceedings against petitioner are 
not reviewable by the court , but only by the reviewing military 
authoritie . From thi viewpoint it i unnecessary to consider what, 
in other situations, the Fifth Amendment might require, and as to that 
no intimation one way or the other i to be implied. Nothing we have 
aid i· to be taken a indicating any opinion on the question of the 

wisdom of con idering uch e idence, or whether the action of a military 
tribunal in admitting evidence, which Congres or controlling m_ilitary 
command ha directed to be excluded, may be drawn in question by 
petition for habea corpus or prohibition." 

(vii) Effect of Failure to gire otice of the Trial to the Protecting Power 

The Chief Ju tice wa able to dea l with th.is question very rapidly, since 
a rt of the rele ant a rgument had already been set out. His judgment 

read a follows : 

" Article 60 of the Geneva Convention of 27th July, 1929, 47 Stat. 
2051 , to which the United States and Japan were signatories, provides 
that ' At the opening of a judicial proceeding directed against a pri oner 
of war the detaining power shall advise the representative of the 
Protecting Power thereof a oon as possible and always before the 
date et for the opening of the trial.' Petitioner relies on the failure to 
give the prescribed notice to the Protecting Power(1) to establish want 
of authority in the Commi ion to proceed with the trial. 

" For reasons already stated we conclude that Article 60 of the 
Gene a Convention, which appears in part 3, Chapter 3, Section V, 
Title 11 l of the Geneva Convention, applies only to persons who are 
subject to judicial proceedings for offences committed while prisoners 
of war." 

The Judgment deal in a footnote with a possible counter-argument, 
as follows: 

" One of the item of the Bill of Particulars, in support of the charge 
against petitioner pecifie that he permitted members of the armed 
forces under hi s command to try and execute three named and other 
pri oners of war,' subjecting to trial without prior notice to a representa­
tive of the Protecting Power, without opportunity to defend, and without 
counsel ; denying opportunity to appeal from the sentence rendered ; 
failing to notify the Protecting Power of the sentence pronounced ; 
and executing a dea th sentence without communicating to the 
repre entative of the Protecting Power the nature and circumstances 
of the offence charged.' It might be suggested that if Article 60 is 
inapplicable to petitioner it is inapplicable in the cases specified, and 

(') ·• Switzerland, at the time of the trial , was the power designated by Japan for the 
protection of Japanese prisoner of war detained by the United States, except in Hawaii. 
U.S. Dept. of Sta te Bull.. Vol. Xlll, o . 317, p. 125." 
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that hence he could not be lawfully held or convicted on a charge of 
failing to require the notice, provided for in Article 60, to be gi en. . 

" As the Government insists, it does not appear from the charge 
and specifications that the prisoners in question were not charged with 
offences committed by them as prisoners rather than with offences 
against the Law of War committed by them as enemy combatants. But 
apart from this consideration, independently of the notice requirement 
of the Geneva Convention, it is a violation of the Law of War 
on which there could be a conviction if supported by e idence, 
to inflict capital punishment on prisoners of war without affording to 
them opportunity to make a defence. 2 Winthrop, supra, 434-435, 
1241 ; Article 84, Oxford Manual; U.S. War Dept. , Ba ic Field 
Manual, Rules of Land Warfare (1940), par. 356 · Lieber ' Code, 
G.O. No. 100 (1863), Instructions for the Government of Armie of 
the United States in the Field, par. 12; Spaight, War Right on Land, 
462, n." 

Further, pointed out the Judgment : " The Commis ion made no finding 
of non-compliance with the Geneva Convention. Nothing has been 
brought to our attention from which we could conclude that the alleged 
non-compliance with Article 60 of the Geneva Convention had any relation 
to the Commission's finding of a series of atrocities committed by members 
of the forces under petitioner"s command, and that he failed to provide 
effective control of his troops, as was required by the circumstances ; or 
which could support the petitions for habeas corpus on the ground that 
petitioner had been cha"rged with or convicted for failure to require the 
notice pre'>cribed by Article 60 to be given. " 

II. DISSENTING JUDGMENT OF MR. JUSTICE MURPHY 

(i) Applicability of the Fifth Amendment ro the United Stares 
Constitution to War Crime Trials and to the Yamashita 
Trial in Particular(1) 

Mr. Justice Murphy had no doubt that a United States Military Com­
mission appointed to try alleged war criminals was bound to o? erve the 
procedural rights of an accused person as guaranteed by t_he United States 
Constitution, especially by the due process clause of the Fifth Amendment. 

His opinion is stated in the following passage : 

" The Fifth Amendment guarantee of due process of law applie to 
' any person ' who is accused of a crime by the Federal Government 
or any of its agencies. No exception is made as to tho e who a re 
accused of war crimes or as.to those who possess the status of an enemy 

( 1) The Fifth Amendment to the Unit~d States Constitution, which was adopted on 
15th December, 1791, runs as follows (ltahcs inserted):_ . . . 
· ·• No person shall be held to answer for a capital, or otherw1~ mfamou~ ~nm~. 

unless on a presentment or indictment of a Grand Jury, except 1_n cases a rising in 
the land or naval forces, or in the Militia, when in actual service m lime of ~ar or 
public danger ; nor shall any person be subject fo_r the sai:ie _offence to be. tw1<;e put 
in jeopardy of life or limb ; nor shall be compelled m any cn!'lmal case to be a wune_s~ 
against himself, nor be deprfred of life, libertf , or property , .. _-,rhout due proc~ss 1( la" • 
nor shall private property be taken for pubhc use, without 1ust compensation. 
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belligerent. Indeed, such an exception would be contrary to the whole 
philosophy of human rights which makes the Constitution the great 
living document that it i . The immutable rights of the individual, in­
cluding those secured by the due process clause of the Fifth Amendment, 
belong not alone to the members of those nations that excel on the 
battlefield or that subscribe to the democratic ideology. They belong 
to every person in the world, victor or vanquished, whatever may be 
his race, colour or beliefs. They rise above any status of belligerency 
or outlawry. They survive any popular passion or frenzy of the 
moment. o court or legi lature or executive, not even the mightiest 
army in the world, can ever destroy them .... They cannot be ignored 
by any branch of the Government, even the military, except under the 
most extreme and urgent circumstances." 

In Mr. Justice Murphy' opinion," The failure of the military commission 
to obey the dictates of the due proce s requirements of the Fifth Amend­
ment is apparent in this case ... . No military necessity or other emergency 
demanded the su pension of the safeguards of due process. Yet petitioner 
was rushed to trial under an improper charge, given insufficient time to 
prepare an adequate defence, deprived of the benefits of some of the most 
elementary rules of evidence and ummarily sentenced to be hanged." 

Such a procedure wa " unworthy of the traditions of '' the United States 
people and po sessed " boundless and dangerous implications " for the 
future but " even more significant will be the hatred and ill-will growing 
out of the application of this unprecedented pr<><;edure." 

(ii) Extent of Review Permissible to the Supreme Court in Cases 
such as the Present 

Mr. Justice Murphy deemed it fortunate that the Supreme Court bad 
rejected the argument that ' re traint of liberty resulting from military 
trial of war criminals are political matters completely outside the arena 
of judicial review. " 

He did not feel that the Court " should be confined by the traditional 
lines of review drawn in onnection with the use of the writ by ordinary 
criminals who have direct acces to the judiciary in the first instance. Those 
held by the military lack any uch acces ; consequently the judicial review 
available by habeas corpus mu t be wide r than usual in order that proper 
standards of ju tice may be enforceable." 

For the purposes of the pre ent case, however, Mr. Justice Murphy 
accepted " the cope of review recognised by the Court." As he under-
tood it, the following i ue in connection with war criminal trials were 

reviewable through the u e of the writ of habeas corpus: (I) whether the 
military commis ion wa lawfully created and had authority to try and to 
convict the accused of a war crime ; (2) whether the charge against the 
accu ed stated a violation of the Law of War; (3) whether the commission, 
in admitti ng certain evidence, violated any law or military command defining 
the commission 's authority in that respect; and (4) whether the commission 
lacked jurisdiction because of a failure to give advance notice to the protect­
ing power as required by treaty or convention. 
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(iii) The Question Whether the Charge against Yamashita had Stated a 
Recognised Violation of the Laws of War 

Mr. Justice Murphy agreed that the military commi (on wa . lawfully 
created in this instance and that petitioner coul1 ~ot ob~ect to 1t power 
to try him for a recognised war cri~~- He felt 1t 1mposs1?le, h?we~er, to 
agree that the charge against the petitioner stated a recogn1 ed v1olat1on of 
the Laws of War. 

After summarising the history of the United Stat~ _ off~n (ve aga_in t 
Yama hita's troops, and pointing out that the Commt ion m tt find1~gs 
had it elf noted the difficulties under which he had acted,(1) Mr. _Ju ti e 
Murphy pointed out that nowhere in the charge or in _the Bill of Particula r~, 
• • was it a lleged that the petitioner personally committed any of the atroci­
ties or that he ordered their commi sion, or that he had any knowl~dge of 
the' commission thereof by member of his command." " The findm~s of 
the military commission, " he went on, " bear out this ~bs_ence of any direct 
personal charge against the petitioner." The comm1_ 10n merely found 
that atrocities and other high crime " have been comnutted by member of 
the Japanese armed forces under your command . . : that they w~re not 
sporadic in nature but in many case were method1cally . uperv1 ed . b_ 
Japanese officers and non-commissioned ?fficers . .. that dunng the pen~d 
in question you failed to provide effective control of your troop as ,, a 
required by the circumstances." . 

Mr. Justice Murphy claimed that " read against the background of 
military events in the Philippines s~bseq_uent to 9t_h October, 1944, the 

O 
e 

charges amount to this: ' We, the v1ctonous A~encan forces .. • char':'e 
you with the crime of inefficiency in control11~g ~our tr~>0ps. We will 
judge the discharge of your duties by the disorgamsat1on which we oursel. es 
created in large part.' " He expressed the . iew_ that " to u e th~ very 
inefficiency and di organisation created by the v1ctonou force a the pnmary 
basis for condemning officers of the defeated armie bear no re emblanc~ 
to justice or to military reality. " 

He continued : " International Law make no attempt to define ~he 
duties of a commander of an army under con ~ant and overwhelt!1mg 
assault • nor does it impose Liability under such c1rcum ta~c~s f~r fai lure 
to meet' the ordinary responsibilities of command. The orm 100 ts ~nder­
standable. Duties, as well as ability to control troops, vary accordmg to 
the nature and intensity of the particular battl~. T~ find an unlawful 
deviation from duty under battle conditions requires d1f~kult and pecu_la­
tive calculations ... . The probability that vengeanc~ will form the maJor 
part of the victor's judgment is an ~nfortunate but mescapable. fact. S 
great is that probability that In~rnational Law _refus~ to recogmse su~h a 
judgment as a basis for a war cnme, however fatr the Judgment may be m a 
particular instance." 

Mr. Justice Murphy then went on: 
" The Court's reliance upon vague and indefinite references in c~rtai_n 

of the Hague Conventions and the Geneva Red Cros Convention 1 

misplaced. Thus the statement in Article l of the Annex to Hague 

(1) Seep. 34. 
E 
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Convention o. IV of 18th October, 1907, 36 Stat. 2277, 2295, to the 
effect that the l,1 \ , ri gh t and duties of war apply to military and 
volunteer corps only if they are ' commanded by a person responsible 
for his subordinate , ' bas no bearing upon the problem in this case. 
Even if it bas, the clau .., ' re ponsible for bis subordinates ' fails to 
state to whom the re ponsibility is owed or to indicate the type of 
re ponsibility contemplated. The phrase has received differing inter­
pretation by authoritie on International Law. In Oppenheim, lnter-
11atio11al Law (6th Edition rev. by Lauterpacht, 1940, vol. 2, p. 204, 
footnote 3) it is stated that ' The meaning of the word " responsible " 
.. . is not clear. It probably means " responsible to some higher 
authority," whether the person is appointed from above or elected 
from below · . . . ' Another authority has stated that the word 
' re ponsible ' in thi pa rticular context means ' presumably to a 
higher authority,· or ' po ib ly it merely means one who controls his 
subordinates and who therefore can be called to account for their 
a ts. ' Wheaton, lntemario11al Law (14th Edition, by Keith, 1944, 
p. 172, footnote 30). Sti ll another authority, Westlake, /11ternatio11al 
Law (1907, Part JI , p. 61) ta tes that ' probably the responsibility 
intended i nothing more than a capacity of exercising effective control.· 
F inalJy, Edwa rd and Oppenheim, Land Warfare (1912. p. 19, para. 22) 
tate that it is enough · if the commander of the corps is regularly or 

temporarily commissioned a an officer or is a person of position and 
authority. ' It eems apparent beyond dispute that the word ' respon-
ible ' was not u ed in thi particular Hague Convention to hold the 

commander of a defeated army to any high standard of efficiency when 
he i under destructive attack ; nor was it used to impute to him any 
criminal respon ibili ty fo r war crimes committed by troops under his 
command under uch circumstances. 

' · The provisions of the other conventions referred to by the Court 
are on their face equally devoid of relevance or significance to the 
ituation here in iss ue. either Article 19 of Hague Convention No. X, 

36 Stat. 237 1, 2389, nor Article 26 of the Geneva Red Cross Convention 
of 1929, 47 Stat. 2074, 2092, refers to circumstances where the troops 
of a commander commit atrocities wr.ile under heavily adverse battle 
condition . Reference i also made to the requirement of Article 43 
of the Annex to Hague Convention o. IV, 36 Stat. 2295, 2306, that the 
commander. of a fo rce occupying enemy territory ' shall take all the 
mea ure in hi power to re tore and ensure, as far as possible, public 
order and afe ty, , hi le re peeling, unless absolutely prevented, the 
law in fo rce in the countrJ .' But the petitioner was more than a 
commander of a force occupying enemy territory. He was the leader 
of an a rmy under con tant and devastating attacks by a superior re­
invading fo rce. Thi provi ion is silent a to the responsibilities of a 
commander under such conditions as -that. 

" Even the Laws of War heretofore recognised by this nation fail to 
impute re pon ibility to a fa llen commander for excesses committed by 
hi disorgani ed troop while under attack. Paragraph 347 of the War 
Department publication , Basic Field Manual, Rules of Land Warfare, 
FM 27-10 (1940), state the principal offences unc!::r the Laws of War 
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recognised by the United States. This includes all of the atrocities 
which the Japanese troops were alleged to have committed in this 
instance. Originally this paragraph concluded with the statement that 
' The commanders ordering the commission of such acts, or under 
whose authority they are committed by their troops, may be punished 
by the belligerent i to whose hands they may fall. ' The meaning of the 
phrase ' under who e authority they are committed ' was not clear. On 
15th November, 1944, however, this sentence was deleted and a new 
paragraph was added relating to the personal liability of those who 
violate the Laws of War. Change, I, FM 27-10. The new paragraph 
345.1 states that ' individuals and organisations who violate the accepted 
laws and customs of war may be punished therefor. However, the fact 
that the acts complained of were done pursuant to order of a superior 
or government sanction may be taken into consideration in determining 
culpability, either by way of defence or in mitigation of puni ~ment. 
The person giving such orders may also be punished. ' ~ro~ th~s _con­
clusion seems inescapable that the United States recognises md1v1dual 
criminal responsibility for violations of the Laws of War only as to tho e 
who commit the offences or who order or direct their commission. 
Such was not the allegation here. Cf. Article 67 of the Article of War, 
IO U.S.C., s. 1539." 

Mr. Justice Murphy drew attention to numerous in lances, e pecially 
with reference to the Philippine Insurrection in 1900 and 1901 , where com­
manding officers were found to have violated the Laws of War by _pecifically 
ordering members of their command to commit atrocitie and other war 
crimes and to other cases where officers had been held liable where they 
knew ;hat a crime was to be committed, had the power to prevent it and 
failed to exercise that power. In no recorded instance, however had the 
mere inability to control troops under fire or attack by superior fo rce been 
made the basis of a charge of violating the Laws of War. 

The United States Government had claimed that the principle that com­
manders in the field are bound to control their troops had been applied so 
as to impose liability on t:1e United Sta tes in international arbitrations. 
The precedents quoted, however, related to arbitrations on property rights,(1) 
not to charges of war crimes ; even more significant was the fact that even 
these arbitration c.ases fail to establish any principle of liability where 
troops under constant assault and demoralising influence by attacking 
forces. The same observation applied to the common law tatutory 
doctrine referred to by the Government, that one who is under a legal duty 
to take ~rotective or preventive action is guilty of criminal homicide if he 
wilfully or negligently omits to act and dea th is proximately ~ u ed.(2) J:'f ~d 
there been some element of knowledge or direct connection wJth the atroc1t1e 
the problem would be entirely different. 

" Moreover, " said Mr. Justice Murphy," we are not dealing here with an 
ordinary tort or criminal action ; precedents in those fields are of little if 

(') Case of Jeannaud (1880), 3 Moor, International Arbitra tions ( 1898) 3000 ; Case of 
The Zafiro (1910), 5 Hackworth, Digest of International Law (1943) 707. 

(=) "State v. Harrison, 107 N .J.L. 213 ; State v. Jn-ine, 126 La. 434 ; Holme , The 
Common Law, p. 278." 
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any value. Rather we are concerned with a proceeding involving an inter­
national crime. " 

The only conclusion which Mr. Justice Murphy could draw was" that the 
charge made against the petitioner i clearly without precedent in Inter­
national l aw or in the annal of recorded military history ." 

That did not mean " that enemy commanders may escape punishment for 
clea r and unlawful failure to prevent atrocities. But that punishment 
hould be based upon charge fai rly drawn in light of established rules of 

Internatiooal l aw and recogni ed concepts of justice." The charge in the 
present ca e, however, " wa peedily drawn and filed but three weeks after 
the petitioner surrendered. The trial proceeded with great dispatch with­
out allowing the defence time to prepare an adequate case. Petitioner's 
right under the due proce clau e of the Fifth Amendment were grossly 
and openly violated without any ju tification. All of this was done with­
out any thorough inve tigation and prosecution of those immediately 
re pon ible for the atrocitie , out of which might have come some proof or 
indication of per onal culpability on petitioner's part. lnstead the loose 
charge wa made that great number of atrocities had been committed and 
that petitioner was the commanding officer ; hence be must have been 
guilty of disregard of duty. nder that charge the Commission was. free 
to e tablish whatever sta ndard of duty on petitioner's part that it desired. 
By this flexible method a victoriou nation may convict and execute any or 
all leaders of a vanqui bed foe, depending upon the prevailing degree of 
vengeance and the ab ence of any objective judicial review." 

JfJ. DISSENT! ·c J DGME NT OF MR. J STICE RUTLEDGE 

(i) Opening R emarks 

Mr. Ju lice Rutledge claimed that Yamashita's trial was a novelty in 
United States hi tory, both legally and historically. There must be room 
in law for growth , but it was neces ary for the judges to keep in view the 
traditions of the past, of which none wa " older or more universally pro­
tective against unbridled power than due process of law in the trial and 
puni hment of men, that is, of all men, whether, citizens, aliens, alien enemies 
or enemy belligerents." Mr. Ju lice Rutledge expressed his view in these 
word : " With all deference to the opposing views of my brethren, whose 
attachment to that tradition needle to say is no less than my own, I cannot 
believe in the face of this record that the petitioner has had the fair trial our 
Constitution and law command." 

" It is not in our tradit ion," continued Mr. Justice Rutledge, "for 
anyone to be charged with crime which is defined after his conduct, 
alleged to be criminal, ha taken place; (1-) or in language not sufficient 
to inform him of the nature of the offence or to enable him to make 
defence.(2) Mass guilt we do not impute to individuals, perhaps in 
any ca e but certainly in none where the person is not charged or shown 

(
1
) " Cummings v. Missouri, 4 Wall. 277 ; Kring v. Missouri, 107 U.S. 221." 

(!) " Armour Packing Co. v. United States, 209 U.S. S6, 83-84 United States v. Cohen 
Grocery Co., 255 U.S. 81 ; cf. Screws v. United States, 3iS U.S. 91. See ... " (as pp. 59-(i()), 
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actively to have participated in knowingly to have failed in takfog 
action to prevent the wrongs done by others, having both the duty and 
the power to do so. 

" It is outside our basic scheme to condemn men without giving 
reasonable opportunity for preparing defence ;(1-) in capital ?r other 
serious-crimes to convict on' official documents ... ; affidavits ; ... 
documents or translations thereof; diaries ... , photographs, 
motion picture films and ... newspapers '(2) or on hearsay, once, 
twice or thrice removed,(3) more particularly when the ~ocument~ry 
evidence or some of it is prepared ex parte by the prosecuting a~thonty 
and includes not only opinion but conclusions of guilt. Nor m such 
cases do we deny the rights of confrontation of witnesses and cross­
examination.(4) 

" Our tradition does not allow conviction by tribunals both authori ed 
and bound(5) by the instrument of their creation to receive and consider 
evidence which is expressly excluded by Act of Congress or by treaty 
obligation ; nor is it in accord with our ba~ic conc~pts to make the 
tribunal, specially constituted for the particular tnal, re~~r?less of 
those prohibitions the sole and exclusive judge of the credib1Lttr, pro­
bative value and admissibility of whatever may .be tendered a_s ~v!~ence. 

" The matter is not one merely of the chara::ter and adm1s 1b1Ltty of 
evidence. It goes to the very competency of the tribunal t_o try and 
punish consistently with the Constitution_, the laws of the United S_tat:s 
made in pursuanc thereof, and treaties made under the natwn s 
authority. 

" All these devia ·ons from the fundamental law, and othe_r , occurr~d 
in the course of constituting the Commi sion, the preparation for tnal 
and defence, the trial itself, and therefore, in effect, in the sentence 
imposed. Whether taken singly in some _insta°:ces _as d_epartures fr_om 
specific constitutional mandates or in totality as m v10lat1on of the Fifth 
Amendment's command that no person shall be deprived of life, lib~rty 
or property without due process of law, a trial so vitiated cannot with­
stand constitutional scrutiny." 

The only basic protection accorded to the petitio°:er had been repre­
sentation by able Counsel: yet this had lost much of 1t va(ue ~u e of 
the denial of reasonable opportunity for them to perform thetr function. 

(') " Hawk v. Olson, No. 17, October Term, 194S, decided 13th Novem_ber, !945 ; 
Snyder v. Massachusetts, 291 U.S. 97, 105: " What m!-ly not be take;n .~way 1s nou.~e of 
the charge and an adequate opponunity to be heard m defence of n. See • . • (as 
pp. 62-3). . - I · 

(2) "The commission's findings state: " We have ~ece1ved for analysis and ~va uallon 
423 exhibits consisting of official documents of the Unite~ _St~tes Army. the_ United States 
State Depanment, and the Commonweal!~ ~f the Ph1hppines ; affidavits ; captured 
enemy documents or translations thereof'; d1anes taken from Japanese personnel, P,hoto-
graphs, motion picture films, and Manila newspaper_s." . , . 

Concerning the specific nature of these elements m the proof? the issues to "'h1ch they 
were directed, and their prejudicial effects, see text infra and notes in .. . "(now PP- 57-62). 

(") " Queen v. Hepburn, 7 Cranch. 289; Donnelly v. United States, 228 U.S. 243, 273. 
See . .. "(asp. 61, note 2.) d 

801 
(~) "Motes v. United States, 178 U.S. 471 ; Pooni v. United States, 281 Fe • · 

See ... " (as pp. 57-63.) 
58 

(~) The judgment here made a cross-reference to the material now set out on page , 
note I, and pages 60-1 and 62-3. 
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Mr. Ju tice Rutledge ummed up hi view as follows : " On this denial 
and the Commi ion ' invalid constitution specifically, but also more 
generally upon the totality of departure from constitutional norms inherent 
in the idea of a fair tri al, I re t my judgment that the Commission was with­
out juri diction from the begi n-ting to try or punish the petitioner and that, 
if it bad acquired jurisdiction then, its power to proceed was lost in the course 
of what was done before and during trial. " 

The only hypothe i on which either of these conclusions be avoided was 
'' that an enemy belligerent in petitioner's position is altogether beyond the 
pale of con titutional protection, regardless of the fact that hostilities had 
ended and he had surrendered wi th his country. The Government has so 
argued, urging that we are till at war with Japan and all the power of the 
miLitary effective during active ho tilities in theatres of combat continues in 
full force unaffected by the event of 14th August, 1945, and after. 

' In thi iew the action taken here is one of military necessity, exclusively 
within the authority of the Pre ident as Commander-in-Chief and his military 
subordinate to take in warding off military danger and subject to no 
judicial re traint on any account, although somewhat inconsistently it is 
aid thi Court may ' examine ' the proceedings generally. 

" A I under tand the Court this is in substance the effect of what has 
been done. For I cannot conceive any instance of departure from our 
ba ic concept of fair trial, if the failures here are not sufficient to produce 
that effect." 

r. Ju lice Rutledge' attitude to thi argument was expressed in these 
w rd : 

" We are technically till at war, because peace has not been 
neg tiated finnlly or declared. But there is no longer the danger which 
ah ay exi ts before surrender and armistice. Military necessity does 
not demand the same rnea ures. The nation may be more secure now 
than at any time after peace is officially concluded. In these facts is 
one great difference from Ex parte Quirin, 317 U.S. I. Punitive action 
taken now can be effective only for t11e next war, for purposes of military 
ecurity. And enemy alien , induding belligerents, need the attenuated 

protections our sy tern extends to them more now than before hostilities 
cea ed or than they may after a treaty of peace is signed. Ampl'! 
power there i to punish them or others fo crimes, whether under the 
Law of War during its cour e or later during occupation. There can 
be no que tion of that. The only question is how it shall be done 
con i tently with univer al constitutional commands or outside thie; 
re tricting effects. In this en e I think the Constitution follows the 
flag . 

" The other thing to be mentioned in order to be put aside is that 
we have no question here of what the military might have done in a 
field of combat. There the maxim about the Jaw becoming silent in 
the noi e of arms applie . The purpose of battle is to kill. But it 
does not follow that thi would ju tify kilLing by trial after capture or 
surrender, without compliance with laws or treaties made to apply in 
such cases, whether trial i before or after hostilities end." 
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The Judgment continues: " My basic difference is with the Court 's 
view that provisions of the Articles of War and of treaties are not made 
applicable to this proceeding and with its ruling that, absent such applicable 
provisions, none of the things done so vitiated the trial and sentence as to 
deprive the Commission of jurisdiction." 

Mr. Justice Rutledge expressed his agreement with the views of Mr. Justice 
Murphy with respect to the substance of the crime, and went on to state : 
' My own primary concern will be with the constitution of the Comm 'ssion 

and other matters taking place in the course of the proceedings, relating 
chiefly to the denial of reasonable opportunity to prepare petitioner's 
defence and the sufficiency of the evidence, together with serious questions 
of admissibility, to prove an offence, all going as I think to the Commission '-s 
jurisdiction," but, before proceeding to his first major topic, he claimed that 
" although it was ruled in Ex parte Quirin, supra, that this Court had no 
function to review the evidence, it was not there or elsewhere determined 
that it could not ascertain whether conviction is founded upon evidence 
expressly excluded by Congress or treaty ; nor does the Court purport to 
do so now." 

(ii) The Range of Ei>idence Admitted 
Section 16 of the Regulations Governing the Trial of War Criminals, by 

wl,ich the directive of General MacArthur to General Styer(1) was 
accompanied, permitted, in the words of Mr. Justice Rutledge, reception of 
documents, reports, affidavits, depositions, diaries, letters, copies of docu­
ments, or other secondary evidence of their contents, hearsay, opinion 
evidence and conclusions, in fact of anything which in the Com mis ion 's 
opinion " would be of assistance in proving or disproving the charge," 
without any of the usual modes of authentication.(!) 

The learned Judgment continues : 
" A more complete abrogation of customary safeguard relating to 

the proof, whether in the usual rules of evidence or any rea onable 
substitute and whether for use in the trial of crime in the ci ii court­
or military tribunal , hardly could have been made. So far as the 
admissibility and probative value of evidence wa concerned, the 
directive made the Commission a law unto itself. 

( 1) See pp. 2-3. 
( 2) " 16. Evidence.-{a) The Commission shall admit such evidence as in its opinion 

would be of assistance in proving or disproving the charge, or such as in the commi ion ·s 
opinion would have probative value in the mind of a reasonable man. In particular, 
and without limiting in any way the scope of the foregoing general rules, the following 
evidence may be admitted : 

(I) Any document which appears to the Commission to have been signed or issued 
officially by any officer, department, agency, of member of the armed forces of any 
government, without proof of the signature or of the issuance of the document. 

(2) Any report which appears to the Commission to have been signed or issued by 
the International Red Cross or a member thereof, or by a medical doctor or any 
medical service personnel, or by an investigator or intelligence officer, or by any 
other person whom the commission finds to have been acting in the course of his 
duty when making the report. 

(3) Affidavits, depositions, or other statements taken by an officer detailed for that 
purpose by military authority. 

(4) Any diary, letter or other document appearing to the Commission to contain 
information relating to the charge. 

(5) A copy of any document or other secondary evidence of its contents, if the 
Commission believes that the original is not available or cannot be produced without 
undue delay .• . . " 



5 GE ERAL TOMOYUKI YAMASHITA 

" It acted accordingly. A against insistent and persistent objection 
t the reception of all kind of ' evidence,' oral, documentary and 
photographic, for nea rly every kind of defect under any of the usual 
prevailing standard for admi ibility and probative value, the Com­
mi ion not only con i tently ruled against the defence, but repeatedly 
tated i . \ as bound by the di rective to receive the kinds of evidence it 
pecified,(1) reprimanded coun el for continuing to make objection, 

declined to hear fu rther obje lion , and in more than one instance 
during the cour e of the proceedi ngs reversed its rulings favourable 
to the defence, where in itiaUy it had declined to receive what the 
pro ecution offered. Every conceivable kind of statement, rumour, 
report at fir t, econd th ird or further hand, written , printed or oral, 
a nd one · propaganda ' film were allowed to come in, most of this 
rel ating to aero itie committed by .roops under petitioner's command 
throughout the several thou and i lands of the Philippine Archipelago 
during the period of active hosti.ities covered by the American forces' 
return to and recapture of the Philippines. 

" The fi ndings reflect the character of the proof and the charge. The 
tatement quoted above(2) give only a numerical idea of the instances 

in which ordinary afeguard in reception of written evidence were 
ignored . In addition to the e 423 ' exhibits,' the findings state the 
C mmi sion ' ha heard 286 per ons during the course of this tri.al, 
mo t of \ horn have given eye-witness accounts of what they endured 
or what they saw .... ' " 

(iii) The Quesrion of The Accused's Knowledge 

Mr. Ju tice Rutledge' judgment continues: 

" But there is not a ugge tion in the findings that petitioner personally 
pa rt icipated in , wa pre ent at the occurrence of, or ordered any of 
the e incident , with the exception of the wholly inferential suggestion 
noted below. or i there any express finding that he · knew of any 
one of the incident in part icular or of all taken together. The only 
inferential finding that he had knowledge, or that the Commission so 
fou nd are in the tatement that ' the crimes alleged to have been 
permiTTed by the accu ed in violation of the Laws of War may be grouped 
into three categorie ' et out below,(3) in the further statement that 

('. •· I~ one i_n lance t~e _pre ident_of the Commission said: 'The rules and regulations 
which _guide this Conlf!l1 ion arc binding upon the Commission and agencies provided 
to _ as 1st the Comm1ss1~n. . . . We have been authorised to receive and weigh such 
e 1den e_a we c'.1- n consider to have probative value, and further comments by the Defence 
on the right which we have to accept this evidence is decidedly out of order • But see 
note 19. " (At present set out on pages 60-1.) · 

e) See p. 55, note 2. 

(3) ·• Namely,' ( I) Starvation, execution or massacre without trial and maladministration 
gcnera_lly of civi lian internee and pri oners of war ; (2) Torture, rape, murder and mass 
ex~cu t1on of very large nu~~r of re ident of the Philippines, including women and 
ch1ld~en and m_ember_s of religious ordi:rs, by starvation, beheading, bayoneting, clubbing, 
h~ngmg, burnmg alive, and de_s tru lion by explosives ; (3) Burning and demolition 
w1tho1Jt_ adequate m1l1tary necc 11y ~f large numbers of homes, places of business, places 
of r~lig1ous wor hip, ho pllal , publi buildings, and educational institutions. In point 
of lime, the offences extended throughout the period the Accused was in command of 
Jal?~"~ troop~ in the Phil ippines. In point of area, the crimes extended through the 
Phthppme Arch1P.Clago, although by far the mo t of the incredible acts occurred on Luzon."' 

I' 
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' the Prosecution p resented evidence to show that the crimes were so 
extensive and so widespread, both as to time and area, that they must 
either have been wilfully permitted by the accused, or secretly ordered 
by ' him ; and in the conclusion of guilt and the sentence.(1) 
(Emphasis added.) Indeed the Commission 's ultimate findings draw 
no express conclusion of knowledge, but state only two things : (I) the 
fact of widespread atrocities and crimes ; (2) that petitioner ' failed to 
provide effective control ... as required by the circumstances.' 

" This vagueness, if not vacuity, in the findings runs throughout the 
proceedings, from the charge itself through the proof and the finding , 
to the conclusion. It affects the very gist of the offence, whether that 
was wilful, informed and intentional omission to restrain and control 
troops known by petitipner to be committing crimes or was only a 
negligent failure on his part to discover this and take whatever meas ures 
he then could to stop the conduct. 

" Although it is impossible to determine from what is before us 
whether petitioner in fact has been convicted of one or the othe~ or of 
both these things, the case has been presented on the former basis and, 
unless as is noted below there is fatal duplicity, it must be taken that 
the crime charged and sought to be proved was only the failure, with 
knowledge, to perform the commander's function to control , although 
the Court 's opinion nowhere expressly declares that knowledge was 
essential to guilt or necessary to be set forth in the charge." 

In a footnote to these paragraphs, Mr. Justice Rutledge pursues the 
point further : 

" The charge, set forth at the end of this note, is con i tent ~vith 
either theory-or both-and thus ambiguous, as were .the findmg . 
See note(1-) below .The only word implying knowledge was' permittinr' 
If 'wilfully' is essential to constitute a crime or charge of one, otherwise 
subject to the objection of ' vagueness,' cf. Scre1rs v. United States, 
325 U .S. 91 it would seem that ' permitting ' alone would hardly be 
sufficient to 'charge ' wilful and intentional ' _action or omission ; a~d, 
if taken to be sufficient to charge knowledge, tt would follow necessanly 
that the charge itself was not drawn to state an~ was insuffici~n~ to 
support a finding of mere failure to detect or d1 cover the cnmmal 

• conduct of others. 

(1) " In addition the findings set forth that captu~ed order~ of su~rdinate of!icers gave 
proof that • they, at least,' ordered ~c•~' leading dtrectly to atroc,ues ; that . the proof 
offered to the Commission alleged cmmnal neglect ... as w~U as complete failure by the 
higher echelons of command to detect and prevent cruel ~nd inhuman treatment accorded 
by local commanders and guards • ; and that, although the defence_ had estabh~he_d the 
difficulties faced by the Accused • with special reference a~ong other thmgs to the d1sc1plm~ 
and morale of his troops under the• swift_ and overp_owenng adv~nce of American fo,:ces, 
and notwithstanding he ha stoutly ma.tnf:atne<! his complete ignorance of the cr!i:ie '. 
still he was an officer of long experience,; ~s ass1gn~ent was <?nc ~f broa_d r~spon 1b1l11y, 
it was his duty• to discover and control crimes by his tro~ps, 1f w1desprea~, and_ thcrefo~e 
• The Commission concludes : (I) That a senes of atroc1t1es and other high cnmes h,l\ e 
been committed by members of the Japanese armed forces 1.Jnder your command _a_ga1~st 
the people of the United States, their allies and dependencies throughout the Ph11J,:,pme 
Islands ; that they were not sporadic in na~u~ but m many cases were_ method1c~lly 
supervised by Japanese officers and non-;eomrmsStoned officers ; (2) that dunng_ the penod 
in question you failed to provide effective control of your troops as was required by the 
circumstances. . f h be 

" • Accordingly upon sec.rel written ballot, two-thirds or more o t e mem rs ~n: 
curring, the Commission finds you guilty as charged and sentences you to death by hanging. 
(Emphasis added.) " 
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t the most' permitting could charge knowledge only by inference 
or implication. And rea onably the word could be taken in the con­
text of tbe charge to mean ' allowing ' or ' not preventing,' a meaning 
con i tent with ab ence of knowledge and mere failure to discover. 
In capi tal case uch ambiguity i wholly out of place. The proof was 
equally ambiguou in the ame respect, so far as we have been informed, 
and o, to repeat, were the findings. The use of ' wilfully,' even 
qualified by a ' mu t have,' one time only in the findings hardly can 
upply the ab ence of that or an equivalent word or language in the 

cha rge o r in the proof to support that essential element in the 
crime .... " 

The judgment it elf then goes o n : 

" lt i in respect to thi fea ture especially, quite apart from the 
reception of unverified ru mo ur, report, etc., that perhaps the greatest 
prejudice aro e fro m the admission of untrustworthy, unverified, 
unau thenticated evidence which could not be probed by cross­
examination o r o ther means of testing credibility, probative value or 
authentici ty. 

· ' Counsel fo r the defence have informed us in the brief and at the 
argument that the sole proof of knowledge introduced at the trial was 
in the fom1 of ex parte affidavit and depositions. Apart from what 
ha been excepted from the record in the applications and the briefs, 
and uch portions of the reco rd as I have been able to examine, it has 
been impo ible fo r me fully to verify counsel 's statement in this respect. 
But the Government ha not disputed it ; and it has maintained that 
we have no right to examine the record upon any question ' of 
evidence.' Accordingly, without concession to that view, the state­
ment of counsel is taken for the fa t. And in that state of things, 
petitioner has been convicted of a crime in which knowledge is an 
es entia l element, with no p roo f of knowledge other than what would 
be inadmi sible in any other capital case or proceeding under our system, 
civil o r military, and which furthermore Congress has expressly com­
manded hall no t be received in such cases tried by military commissions 
and other military tribunal-.(1) 

" Moreover co un el a ert in the brief, and this also is not denied, 
that the ole proof made of certa in of the specifications in the Bills of 
Pa rticulars wa by ex parre affidavits. It was in relation to this also 
vital pha e of the proof that there occurred one of the Commission ' s 
rever a l of its ea rlier ruling in favour of the defence, a fact in itself 
conclu ive demonstration of the necessity to the Prosecution 's case of 
the prohibited type of evidence and of its prejudicial effects upon the 
Defence." 

A footnote expla ins the reference to " one of the Commission ' s reversals 
of it ea rlier ruling " : " On I st N ovember, early in the trial, the President 
of the Commis ion stated : ' I think the Prosecution should consider the 
desirability of striking certa in item . The Commission feels that there 
mu t be witnesses introduced on each of the specifications or items. ft has 
no objection to considering affidavits, but it is unwilling to form an opinion 

(') Sec p. 63-9 for the materia l to which the judgment here makes cross-references. 

,, 
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of a particular item based solely ~n _an affida_vit. ~herefore, u?til evidence 
is introduced, these particular exhibits are reJected. (Emp~a ts add~d.) 

" Later evidence of the excluded type was offered, to mtroduct1on of 
which the Defence objected on various grounds including the prio r 
ruling. At the Prosecution 's urging the Cammi sion . with~rew to 
deliberate. Later it announced that ' after further cons1deratwn, t~e 
Commission reverses that ruling [of 1st November] and affirms 1t 
prerogative of receiving and considering affidavits or de~o~itions,_ if it 
chooses to do so, for whatever probative value the Comm1ss10n beb~ve 
they may have, without regard to the presentation of some pa':•~Lly 
corroborative oral testimony.' It then added : • The Co~s. 10n 
di, ects the Prosecution again to introduce the affidavits or dep~s1t10ns 
then in question, and other documents of _s imila r ~atu~e which t~e 
Prosecution stated has been prepared for mtroduct1on. (Emphas1 
added.) • . . . 

" Thereafter this type of evidence was con I tently received and agam, 
by the undisputed statement of counsel, as the s?le proof of many _of 
the specifications of the bill , a procedur~ which they ch~racten se 
correctly in my view as having' in effect, stripped the ~rocee_dm~ of.a!~ 
semblance of a trial and converted it into an ex parte mvest1gat1on . 

(iv) Concluding Remarks 011 the Type of Evidence Admitted 
The Judgment continues: 

" These two basic elements in the proof, namely, p~oof of k~owledge 
of the crimes and proof of the specificati ns in the bill , that ts, of the 
atrocities themselves, constitute the most important instance perhaps, 
if not the most flagrant,(1) of departure not onl y from the expre s 
command of Congress against receiving uch proof but from th~ w~ole 
British-American tradition of the common law an~ the Con t1tut1on. 
Many others occurred, which there is neither time nor pace to 
mention.(2) 

" Petitioner asse ts, and there can be no rea o~ to doubt, t_hat by 
the use of all this fo rbidden evidence he was deprived o~ t~~ n gbt of 
cross-examination and other mean to establi h the cred1b1ltty of the 
deponents or affiants, not to speak of the aut~or of rep~rt , letter 
documents and new paper article ; 0 f oppo~turn ty to deter~me w_hether 
the multitudinous crimes specified in the bill were committed m fact 
by troops under his command or by naval or ai r force troop no t u~der 
his command a t the time a lleged ; to asce~tain whether !~e cn m_es 
attested were isolated acts of individual soldier . ?r were m1ltta~ ad 
committed by troops units acting under supervmon of officers and , 

· h · f h so-called ' propaganda ' film · Orders (') ·• This perhaps consisted m the s owidng O 1 _e • Manila which counsel ~y · wa 
f T k O , portraying scenes of battle estrucuon m , . d" . 1 ro~ .0 Y • . b. • bl , Highly objectjonable, inflammatory and preJu ,c,a . 
not m itself seriously o ~ecuona e. d . k "th mmcnt that the fi lm was · eviden e however, was the accompany mg so_u_n trac ':"' co - , ,, 
which will convict,' mentioning peuuoner specifically by na~c. d 31 f 11 (~) " l ble instances of hearsay once or several times remov_e , r., a mg to a 

nnumera - - , n these Many instances, too, are 
manner of incidents, rumours reports, etc .• were an:io g f ill including report made 
shown of the use of opinion evidence and. cooclusions if 1~~ J~d .: Advoca te Genera l"s 
after ex parte inyestigations by_the WarhCdi~s w,a~ct . putting ti prosecution on the 
Department, which 1t was an~ is urged a .1 _e e, ec;un~tion as judge of the law and the 
witness stand ' and of usurpmg the comm1SSion s ec· "eived as the sole proof of some of 
facts . lt is said also that some of the reports were r 
the specifications." 
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finally, whether ' in short, there was such a " pattern " of conduct as 
the Prosecution alleged and its whole theory of the crime and the 
evidence required to be made out.' 

" He points out in thi connection that the Commission based its 
decision on a finding as to the extent and number of the atrocities and 
that this of itself establishe the prejudicial effect of the affidavits, etc., 
and of the denial resulting from their reception of any means of probing 
the evidence they contained, including all opportunity for cross­
examination. Yet it is said there is no sufficient showing of prejudice. 
The effect could not have been other than highly prejudicial. The matter 
is not one merely of' rules of evidence.' It goes, as will appear more 
fully later, to the ba ic right of defence, including some fair opportunity 
to test probative value. 

" In ufficient as thi recital is to give a fair impression of what was 
done, it is enough to how that this was no trial in the traditions of 
the common law and the Con titution. If the tribunal itself was not 
trange to them otherwi e, it was in its forms and modes of procedure, 

in the character and ub tance of the evidence it received, in the denial 
of all means to the accu ed and hi counsel for testing the evidence, 
in the brevity and ambiguity of its findings made upon such a mass of 
material and, as will appear, in the denial of any reasonable opportunity 
for preparation of the defence. Because this last deprivation not only 
is important in itself, but is closely related to the departures from all 
limitations upon the character of and modes of making the proof, it 
will be considered before turning to the important legal questions 
relating to whether all the e violations of our traditions can be brushed 
a ide as not forbidden by the valid Acts of Congress, treaties and the 
Constitution, in that order. If all these traditions can be so put away, 
then indeed will we have entered upon a new but foreboding era of law." 

(v) The Alleged Denial of Opportunity to Prepare Defence 

Mr . .Justice Rutledge claimed that Yamashita's six Defence Counsel 
would have found it irnpo si ble to prepare adequately, during the three 
weeks before the trial , a defence against the 64 items contained in the Bill 
of Particulars,(1)" had nothing more occurred." He went on: 

" But there was more. On the first day of the trial, 29th October, 
the Prosecution filed a Supplemental Bill of Particulars, containing 
59 more specifications of the ame general character, involving perhaps 
a many incidents occurring over an equally wide area. A copy had 
been given the Defence three days earlier. One item, No. 89, charged 
that American soldier , pri oners of war, had been tried and executed 
without notice having been given to the Protecting Power of the United 
States in accordance with the requirements of the Geneva Convention, 
which it is now argued, strangely, the United States was not required 
to observe as to petitioner's trial. " 

After recapitulating the various requests of the Defence for a con­
tinuance,(2) Mr. Justice Rutledge expressed the following view: 

( 1) Sec p. 4. 
(') And also the Commis ion ' rulings of 1st and 5th November, 1945, regarding 

admissibility of uncorroborated affidavits. Sec pp. 10, 15-16, 23 and 60-1. 
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" Further comment is hardly required. Obviously the · burden 
placed upon the Defence, in the short time allowed for preparation on 
the original bill, was not only ' tremendous. ' In view of all the fact , 
it was an impossible one, even though the time allowed wa a week 
longer than asked. But the grosser vice was later when the burden 
was more than doubled by service of the supplemental bill on the eve 
of trial, a procedure which taken in connection with the consi tent 
denials of continuance and the Commission's later reversal of its rulings 
favourable to the Defence was wholly arbitrary, cutting off the last 
vestige of adequate chance to prepare defence and imposing a burden 
the most able counsel could not bear. This sort of thing has no place 
in our system of justice, ·civil or military. Without more, this wide 
departure from the most elementary principles of fairness vitiated. the 
proceeding. When added to the other denials of fundamental n~bt 
sketched above, it deprived the proceeding of any semblance of tnal 
as we know that institution." 

(vi) The Question of the Applicability of the Articles of War 

On the point, Mr. Justice Rutledge said : 

" The Court's opinion puts the proceeding and the petitioner, in so 
far as any rights relating to his trial and conviction are concerned, wh~lly 
outside the Articles of War. In view of what has taken place, I think 
the decision's necessary effect is also to place them entirely beyond 
limitation and protection, respectively, by the Constitution. l disagree 
as to both conclusions or effects. 

" The Court rules that Congress has not made Article 25 and 3 
applicable to this proceeding. I think it has made them applicable to 
this and all other military commissions or tribunal . If o the Com­
mission not only lost all power to punish petitioner by what _occurred 
in the proceedings. It never acquired jurisdiction t? . try him. ~or 
the directive by which it was constituted, in the prov1 10n of Sec_t1on 
16,(1) was squarely in conflict with Articles 25 and 38 of the Articles 
of War(2) and therefore was void. 

(1) A cross-reference is here made to the material now on page 57, note 2. 
(") " Article 25 is as follows : • A dul_y au!henticated depositi?~ taken upon reaso~a~le 

notice to the opposite oarty may be read m evidence before an>'. m,l!tary co11r~ ~r comm, sw~ 
in any case not capital, or in any proc~ding before ~ court of 1nq!'1ry or a m,l,tary board, if 
such deposition be taken when the witness resides, 1s found, or 1s abo'!t to go beyon~ the 
State, Territory, or district in which th~ court, commission, or i::,oard 1s or~ercd to sit, ~r 
beyond the distance of one hundred m1les from the place of tnal or_ h~nng, or ~hen II 
appears to the satisfaction of the court , com~issio~, 1x?ard,_ or appointing authonty that 
the witness, by reason of age, sickness, botldy infirmity, 1mpnson'!'ent, or other reason:able 
cause is unable to appear and testify in person at the place of tnal or bearing : Pronded, 
that t~stimony by deposition may be adduced for the defence in capital cases.' (Emphasis 
added.) 10 U.S.C. s. 1496." . 

" Article 38 reads: • The President may, by regulations which be may modify from u~e 
to time, prescribe the procedure, including modes of proof, in cases before court~ martial. 
courts of inquiry, military commissions, a11d other military tribunals, which regulation~ sh~II 
in so far as he shall deem practicable, apply the rules of evidence generally rec~gmsed ,n 
the trial of criminal cases in the district courts of the United States : Pro 1deJ, That 
nothing contrary to or inconsistent with these articles shall be so prescribed: Pro ided 
further, That all rules made in pursuance of this article shall be laid before the Congre s 
annually.' (Emphasis added.) 10 U.S.C. s. 1509." 
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' Article 25 allows reading of depositions in evidence, under pres­
cribed conditions, in the plainest terms ' before any military court or 
commi ion i11 any case not capital,' providing, however, that 
· te timony by depo ition may be adduced for the def ence in capital 
cases.' (Empha i added.) This language clearly and broadly covers 
c ery kind of mi litary tri bunal , whether ' court ' or ' commission.' 
It cover all capital ca e . It makes no exception or distinction for 
any accu ed .. 

' · Article 38 a uthori es the Pre ident by regulations to prescribe 
procedure includi ng mode of proof, even more all-inclusively if 
po iblc, ' in cases before courts martial, courts of inquiry, military 
commi . ions, and other military tribunals.' Language could not be 
more broadly inclusive. o exceptions are mentioned or suggested, 
whether of tribunals or of accused persons. Every kind of military 
body for perfo rming the function of trial is covered. That· is clear from 
the face of the Article. 

· ' Article 38 moreover Limit the President's power. He is so far 
a practicable to pre cribe ' the rules of evidence generally recognised 
in the trial of criminal ca e in the di trict courts of the United States ' 
a clear mandate that Congre s intended all military trials to confor~ 
a clo ely a po ible to our cu tomary procedural and evidentiary 
protection , con ti tutional and statutory, for accused persons. But 
there are al o two unqualified limitations, one ' that nothing contrary 
to or inconsi tent with the e article [specifically here Article 25] shall 
be o pre cribed ' ; the other ' that all rules made in pursuance of 
thi s a rticle shall be laid before the Congress annually. ' 

" Notwithstanding the c broad terms the Court, resting chiefly on 
Article 2, conclude the petitioner was not among the persons there 
declared to be subject to the Articles of War and therefore the Com­
mi sion which tries him i not ubject to them. That Article doe not 
cover pri oners of \ ar or war criminals. Neither does it cover 
civilian in occupied territories, theatres of military operations or other 
_places under mili ta ry juri diction within or without the United States 
or territory subject to its overcignty, whether they be neutrals or enemy 
aliens, even citi zens of the United States, unless they are connected in 
the manner Article 2 prescribes with our armed fo rces, exclusive of 
the Navy. 

·' The logic which exclude petitioner on the basis that prisoners of 
war are not mentioned in Article 2 would exclude all these. I strongly 
doubt the Court would go so fa r, if presented with a trial like this in 
uclt instances. or doc it fo llow necessarily that, because some 

person may not be mentioned in Article 2, they can be tried without 
regard to any of the Lim ita tion placed by any of the other Articles 
upon military tri bunal . 

·• Article 2 in defi ning per ons ' subject to the Articles of War ' was 
f think, spe~ifying _tho e to whom the Articles in general were applicable'. 
And th~~e is no d1 ~pute that most of the Articles are not applicable to 
the pet1t1oner. Jt doe not follow, however, and Article 2 does not 
provide, that there may not be in the Articles specific provisions covering 
per ons other than tho e pecified in Article 2. Had it so provided, 
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Article 2 would have been contradictory not only of Articles 25 and 38 
but also of Article 15 among others. 

" In 1916, when the last general revision of the Articles of War took 
place,(1) for the first time certain of the Articles were specifically made 
applicable to military commissions. Until then they had applied only 
to courts martial. There were two purposes, the first to give ta tutory 
recognition to the military commission without lo of prior juri diction 
and the second to give those tried before military commis ion ome 
of the more important protections afforded persons tried by courts 
martial. 

" In order to effectuate the first purpose, the Army propo ed Article 
15.(2). To effectuate the second purpose, Articles 25 and 38 and several 

(') " Another revision of the Articles of War took place in 1920. At this time Anicle 
15 was slightly amended. 

In 1916 Article 15 was enacted to read :' The provisions of these Articles conferring 
jurisdiction upon courts martial shall not be construed as depriving mili tary commission , 
provost courts, or other military tribunals of concurrent jurisdiction in respect of offenders 
or offences that by the Law of War may be lawfully triable by such military commissions, 
provost courts, or other military tribunals.' (Emphasis added.) 

The 1920 amendment put in the words ' by statute or ' before the words' by the Law of 
War ' and omitted the word• lawfully'." 

( 2) " Speaking at the Hearings before the Committee on Mili tary Affair , House of 
Representatives, 62nd Cong., 2nd Sess., printed as an Appendix t S. Rep. 229, 63rd 
Cong., 2nd Sess., General Crowder said : 

• The next article, No. 15, is entirely new, and the reasons for its insertion in the 
code are these: In our War with Mexico two war courts were brought into existence 
by orders of General Scott, viz., the military commission and the council of war. By 
the military commission General Scott tried cases cognisable in time of peace by civil 
courts, and by the council of war he tried offences against the Laws of War. The 
council of war did not sur,,ive the Mexican War period, and in our subsequent wars its 
jurisdiction has been taken 01•er by the military commission, which during the Civi l 
War period tried more than 2,000 cases. While the mili ta ry commi.ssion has not 
been formally authorised by statute, its jurisdiction as a war court has been upheld 
by the Supreme Court of the United States. It is an institution of the greatest 
importance in a period of war and should be preserved. In the new code the juris­
diction of courts martial has been somewhat amplified by the introduction of the phrase 
" Persons subject to military law." There will be more instances in the future than in the 
past when the jurisdiction of courts martial will 01·erlap that of the war courts, and the 
question would arise whether Congress having vested jurisdiction by statute the 
common law or war jurisdiction was not ousted. l wish to make it perf ectly plain 
by the new article that in surh cases the jurisdiction of the war court is concurrem .' 
S. Rep. No. 229, 63rd Cong., 2nd Sess., p. 53. (Emphasis added.) 

" And later, in 1916, speaking before the Sub-committee on Mili tary Affai rs of the Senate 
at their Hearings on S. 3191, a project for the revision of the Articles of War, 64th Cong., 
1st Sess., printed as an Appendix to the S. Rep. 230, 64th Cong., 1st Sess., General Crowder 
explained at greater length : 

' Article 15 is new. We have included in article 2 as subject to military law a 
number of persons who are also subject to trial by military commissions. A military 
commission is our common-law war court. It has no statutory existence, though it 
is recognised by statute law. As long as the articles embraced them in the designation 
·• persons subject to military Jaw," and ;,rovided that they might be tried by court 
martial, / was afraid that, having made a special prorision for their court martial, it 
might be held that the prorision operated to exclude trials by military commission a11d 
other war courts ; so this new article was introduced. . . . ' 

" It just saves to these war courts the jurisdiction they now ha,•e and makes it a concurrent 
jurisdiction with courts martial, so that the military commander in the field in time of war 
will be at liberty to employ either f orm of court that happens to be convenient. Both classes 
of courts have the same procedure. For the information ol the committee and in explanation 
of these war courts to which I have referred I insert here an explanation from Winthrop ·s 
Military Law and Precedents : 

• The military commiss:on-a war court-had its origin in G.O. 20, Headquarters 
of the Army at Tampico, 19th February, 1847 (General Scott). Its jurisdiction was 
confined mainly to criminal offences of the class cognisable by civil courts in tim,; of 

conlinu~d on n~xt pag~· 
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others were propo ed.(1) But a the Court now construes the Articles 
of War, they have no application to military commissions before which 
alleged offender again t the Laws of War are tried. What the Court 
hold in effect is that there are two types of military commission one 
to try offences , hich might be cognisable by a court martial the ~ther 
to ti')'. wa_r crimes, and that Congress intended the Articl;s of War 
refer_nng m term to military commissions without exception to be 
applicable only to the fir t type. 

" T~i ~i co_nceivc both the hi tory of military Commissions and 
th? _le1?1 lati ve h~ st?ry of th~ Articles of War. There is only one kind of 
~dilary Comm, ion . 1t 1 true, as the history noted shows that what 
1s. ~ow called '. th~ milita ry commission ' arose from tw~ separate 
nuhtary c urt 111 tituted during the Mexican War. The fir t military 
c?u:t, c~Ued b~ General _co_tt a' military commission,' was given juris­
diction _ m !"1ex1co over cnmmal offences of the class cognisable by civil 
court m time of peace. The other military court called a ' council of 
w~r ' was given juri diction over offences again;t the Laws of War. 
:rnthrop, Milita? Law an_d _Precedents (2nd Edition, reprinted 1920) 

129 ~ I ~99. During the C1v1l War ' the two jurisdictions of the earlier 
comm, ion and _council respectively . .. [were] united in the ... 
war cour~, for which the general de ignation of ' military commission ' 
w_a retam~d as the preferable one." Winthrop, supra, at * 1299. 
Smee ~h_at time there ha been only one type of military tribunal called 
the military commi sion, though it may exercise different kinds of 

continued from previous page. 

peace l;0!11mitted by inhabitant of the theatre of hostilities. A further war court 
:,va_ ~n1pnated by General Scott at the same time, called " council of war " with 
Jun d_icuon to try the sam_e c_la _ses of persons for violations of the Laws ofWa~ mainly 
guern llas: These tw? Junsd1ct1o~s were united in the later war court of the Civil War 
and Spa~1sh War peno~~. for which the general designation of" militarv commission " 
was retained. The m1l11ary commission was gi~en statutory recognition in section 
30_. act of 3rd March, 1863, and in various other statutes of that period. The United 
States ~upreme Court has acknowledged the validity of its judgments (Ex parte 
Valland1gham , I Wa!I. 243 an~ _Coleman v. Tennessee, 97 U.S. 509). It tried more 
than _2,~ cases dunng the C1v1l War and reconstruction period. /ts composition 
const1111t1011, a11d proced11~e fo!lows tlte a11alogy of courts martial. Another war court 
1\ the provost court, _an inferior court with jurisdiction assimilated to that of justices 
0 f the ~~ce_ and police ?<JUrls ; and other war courts variously designated " courts 
0 . _conc1lta1ton," " a~b1trator , " ." military tribunals " have been convened by 
~ihtary commanders m the exercise of the war power as occasion and necessity 
dictated.' -

: Yet, as I have said, these war courts never have been formally authorised by statute. 
, Senator Colt : They grew out of usage and necessity ? 

. G_eneral Crowder : Out ~f usage and necessity. I thought it was just as well as 
mqumes would anse, to put th IS information in the record.' S. Rep No 130 64th C ' 
1 t Sess. (191 6) p. 40. (Emphasis added.) · · ' ong., 

" Articl~ 15 was a lso explained in _the' R~port of a committee on the proposed revision 
~f the Ar_ttcles o( War. pur ua!]t to mstruct1ons of the Chief of Staff, 10th March, 1915,' 
included in Rev1s1on of the Arttcles of War, Comparative Prints etc 1904-1920 JAG o 
as follows : ' ·• ' · · · ·• 

. ' .A . nl!mber of articl_es . . . of the revision have the effect of giving courts martial 
Junsd1c1ton over certam offend_e~s and offences which, under the Law of War or by 
~tatute, are also tnable by military _commissions, provost courts, etc. Article 15 
is introduced for the pw·p?se o~ making clear that in such cases a court martial has 
only a concurrent Junsd1ct1on with such war tribunals."' 

(1) " Of course ~icles 25 a_n~ 38, at the ~me time that they gave protection to 
dfefendants before military comm1ss1ons, also provided for the application by such tribunals 
o modern rules of procedure and evidence.'' 
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jurisdiction,(1) according to the circumstances under which and purposes 
for which it is convened. 

" The testimony of General Crowder is perhaps the most authorita­
tive evidence of what was intended by the legislation, for he was its most 
active official sponsor, spending years in securing its adoption and 
rev1s1on. Articles 15, 25 and 38 particularly are traceable to his efforts. 
His concern to secure statutory recognition for military commissions 
was equalled by his concern that the statutory provisions giving this 
should not restrict their pre-existing jurisdiction. He did not wish by 
securing additional jurisdiction, overlapping partially that of the court 
martial, to surrender other. Hence Article 15. That Article had one 
purpose and one only. It was to make sure that the acquisition of 
partially concurrent jurisdiction with courts martial should not cause 
loss of any other. And it was jurisdiction, not procedure, which was 
covered by other Articles, with which he and Congress were concerned 
in that Article. It discloses no purpose to deal in any way with proce­
dure or to qualify Articles 25 and 38. And it is clear that General 
Crowder at all times regarded all military commissions as being governed 
by the identical procedure. In fact , so far as Articles 25 and 38 are 
concerned, this seems obvious for all types of military tribunal . The 
same would appear to be true of other Articles also, e.g., 24 (prohibiting 
compulsory self-incrimination), 26, 27 and 32 (contempt ), all except 
the last dealing with procedural matters. 

" Article 12 is especially significant. It empowers general courts 
martial to try two cla ses of offenders : (I) ' any per on subject to 
military law,' under the definition of Article 2, for any offence ' made 
punishable by these articles ' ; (2) ' and any other person who by the 
Law of War is ubject to trial by military tribunals,' not covered by the 
terms of Article 2. (Emphasis added). 

" Article 12 thus, in conformity with Article 15, give the general 
court martial concurrent jurisdiction of war crimes and war criminals 
with military commissions. either it nor any other Article tates or 
indicates there are to be two kinds of general courts martial for trying 
war crimes ; yet this is the necessary result of the Court's decision, 
unless in the alternative that would be to imply that in exerci ing such 
jurisdiction there is only one kind of general court martial, but there 
are two or more kinds of military commis ion, with wholly different 
procedures and with the result that ' the commander in the field ' will 
not be free to determine whether general court martial or military com­
mission shall be used as the circumstances may dictate, but mu t govern 
his choice by the kind of procedure he wishes to have employed. 

(1) " Winthrop, speaking of military commissions at the time he was writing, 1896, 
says : • The offences cognisable by military commissions may thus be classed a~ follows : 
(I) Crimes and statutory offences cognisable by State or U.S. courts, and which would 
properly be tried by such courts if open and acting ; (2) Viola(i'!ns of the laws and us~es 
of war cogoisable by military tribunals ~nly ; (3) Breaches ~f m1btary orders ~r regula11on~ 
for which offenders are not legally triable by court rnarual under the Arttcles of War. 
Emphasis added.) Winthrop, at *1309. And cf. Fairman, The Law of _Martia{ ~ule 
(2nd Edition 1943) : 'Military commission taken cognisa~ of three t::itegones ~f ~n~mal 
cases : offences against the Laws of War, breaches of m1l~tary regulauons, a_nd c1V1l cnrne~ 
which, where the ordinary courts have ceased to f~tJon, can~ot be tned ."?rmally. 
(Emphasis added.) Fairman, 265-266. See also Davis, A Treat"e on the M1htary Law 
of the United States (1915) 309-310." 

F 
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" The only reasonable and, I think, possible conclusion to draw from 
the Article is that the Articles which are in terms applicable to military 
commissions are so uniformly and those applicable to both such com­
mi ions and to court martia l when exercising jurisdiction over offenders 
against the Laws of Wa r likewise are uniformly applicable, and not 
di ver ely according to the per on or offence being tried. 

ot only the face of the Articles, but specific statements in General 
Crowder' testimony upport this view. Thus in the portion quoted 
above(1) from his 1916 statement, after stating expressly the purpose of 
Article 15 to pre erve unimpaired the military commission's jurisdiction, 
and to make it concurrent with that of courts martial in so far as the two 
would overlap, ' so that the military commander in the field in time of war 
will be at l.iberty to employ either form of court that happens to be 
convenient,' he Wel)t on to ay : ' Both classes of courts have the same 
procedure,' a statement so unequivocal as to Leave no room for question. 
And his quotation from Winthrop supports his statement, namely : 
' Its [i.e. , the military commis ion's] composition, constitution and 
procedure follow the analogy of courts martial. ' 

" At no point in the te timony is there suggestion that there are two 
type of military commi ion, one bound by the procedural provisions 
of the Articles, the other wholly free from their restraints or, as the 
Court strangely puts the matter, that there is only one kind of com­
m.i s ion , but that it is bound or not bound by the Articles applicable in 
terms, depending upon who is being tried and for what offence ; for that 
very difference make the difference between one and two. The history 
and the discussion show conclusively that General Crowder wished to 
ecure and Congres intended to give statutory recognition to all forms 

of mil.itary tribunals ; to enable commanding officers in the field to use 
ei ther court martial or m:l:tary commission as convenience might 
dictate, thus broadening to this extent the latter's jurisdiction and 
utility at the ame time to pre erve its full pre-existing jurisdiction ; and 
a lso to lay down identical provi ions for governing or providing for the 
government of the procedure and rules of evidence of every type of 
military tribunal, wherever and however constituted.(2) 

(') A cross-reference is here made to the material contained in footnote (') to p. 65. 
(2)_" In a<l.d ition to the statements _of General Crowder "'.ith relation to Arti~le 15, set 

out 10 note (-) to p. 65, see the follow10g statements made with reference to Article 25 in 
1912 at a ~ea ring before the Committee on Military Affairs of the House: • We co'me 
now to Article 25, which relates to the admissibility of deposi tions. . . . It will be noted 
fu~t~er that the application of the old article has been broadened to include military com­
m1sswns, courts of inquiry , and military boards.' 

: Mr. Swe_t. Ple:ise explain what you mean by military commission. 
. General Cr~wder. That is our common Law of War court, and was referred to by me 
10 a ~nor h~nng. [T_he reference is to the discussion of Article 15.] This war court 
came 10_to ~x1~te_nce dunng the Mexican War, and was created by orders of General Scott. 
It had Junsd1ct1on to try all cases u ually cognisable in time of peace by civil courts. 
General Scott created another war court, called the ' council of war,' with jurisdiction to 
try offences against the Laws of War. The constitution, composition, and jurisdiction of 
these_ courts have ~ever been regulated by statute. The council of war did not survive the 
Mex1c!1n. War penod_. . s10ce whic~ \ts jurisdiction has been taken over by the military 
comnuss1on . . T~e military comm1ss1on received express recognition in the reconstruction 
actsi and lls 1urisd1c11on_ has been affirmed and supported by all our courts. ft was ex­
tenS1vely l?mp\oyed du~10g the Civil _W~r period and also during the Spanish-American 
War. It 1s highly des1rable that this important war court should be continued to be 
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" Finally, unless Congress was legislating with regard to all military 
commissions, Article 38, which gives the President the power to 
' prescribe the procedure, including modes of proof, in cases before 
courts martial, courts of inquiry, military commissions, and other 
military tribunals ' takes on a rather senseless meaning ; for the Presi­
dent would have such power only with respect to those military com­
missions exercising concurrent jurisdiction with courts martial. 

" AU this seems so obvious, upon a mere reading of the Articles them­
selves and the Legislative history, as not to require demon tration. And 
all this Congress knew, as that history shows. In the face of that show­
ing I cannot accept the Court's highly strained construction, first, 
because I think it is in plain contradiction of the facts disclosed by the 
history of Artictes 15, 25 and 38 as well as their language ; and also 
because that construction defeats at least two of the ends General 
Crowder had in mind, namely, to secure statutory recognition for every 
form of military tribunal and to provide for them a basic uniform mode 
of procedure or method of providing for their procedure. 

" Accordingly, I think Articles 25 and 38 are applicable to thi pro­
ceeding ; that the provisions of the governing directive in section 16 
are in direct conflict with those Articles ; and for that rea on the 
commission was invalidly constituted, was without jurisdiction , and its 
sentence is therefore void." 

(vii) The Question of the Applicability of the Geneva Convention 
of 1929 

On the question, the opinion of Mr. Justice Rutledge was as follow 

" If the provisions of Articles 25 and 38 were not applicable to the 
proceeding by their own force as Acts of Congress, I think they would 
still be made applicable by virtue of the terms of the Geneva Convention 
of 1929, in particular Article 63. And in other respects, in my opinion 
the petitioner's trial was not in accord with that treaty, namely, with 
Article 60. 

" The Court does not hold that the Geneva Convention is not bind­
ing upon the United States and no such contention has been made in 

continw.d from pr~l'ious pag~. 

governed as heretofore by the Laws of War rather than by statute.' S. Rep. o. 229, 
63rd Cung., 2nd Sess.,' 59 ; cf. S. Rep .. 130, 64th <;:cog., I st Sess., 5~55. (Emphasis 
added.) See also Hearings before the Sub-comnut!ee of the Committee on Military 
Affairs of the Senate on Establishment of Military JustJce, 66th Cong., 1st Ses ., 11 82-11 83. 

" Further evidence that procedural provisions of the Articles were inten~ed to aJ>ply 
to all forms of military tribunal is given by Article 24, __ IO U.S.C. s. 1495, . w~1ch provides 
against compulsory self-incrimination ' before ~ m1hta~ co~rt,. co~m1ss!on, 1:ourt of 
inquiry, or board, or before an officer conduct10g ~n 10ves11~uon . . This article was 
drafted so that ' The prohibition should reach all witnesses, 1r~espective of the class . of 
military tribunal before which they appear . .. .' (Emphasis added.) Comparative 
Print showings. 3191 with the Present Articles of War an_d other R«:l~ted Stat(!tes, and 
Explanatory Notes, printed for use of the Senate _Committee on M1htarr Affi1:1rs, 64th 
Cong., I st Sess., 17, included in Revision of the Articles of War, Comparative Pnots, etc., 
1904-1920, J.A.G.O." 
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this ca e.(1) It retie on other arguments to show that Article 60, which 
provides that the protecting power shall be notified in advance of a 
judicial proceeding directed against a prisoner of war, and Article 63, 
which provide that a pri oner of war may be tried only by the same 
courts and according to the ame procedure as in the case of persons 
belonging to the armed force of the detaining power, are not properly 
invoked by the petitioner. Before considering the Court's view that 
the e Articles are not applicable to this proceeding by their terms, it 
may be noted that on hi urrender petitioner was interned in con­
formity with Article 9 of this Convention. 

•· The chief argument is that Articles 60 and 63 have reference only 
to offences committed by a prisoner of war while a prisoner of war and 
not to violations of the Law of War committed while a combatant. This 
conclu ion is deri ved from the etting in which these articles are placed. 
l do not agree that the context give any support to this argument. The 
argument i in es ence of the ame type as the argument the Court 
employ to nullify the application of Articles 25 and 38 of the Articles 
of War by re tricting their own broader coverage by reference to Article 
2. For rea ons set forth in the margin,(2) I think it equally invalid 
here. 

( 1~ " We are_ informed that Japan has not ratified the Geneva Convention. See dis­
cus ion of Article 82 '!' the paragraphs below. We are also informed, however-and 
all ~he record shows this at least as to Japan- -that at the beginning of the war both the 
Unncd Sta tes and Japan announced their intention to adhere to the provisions of that 
treaty. The force of that understanding continues, perhaps with greater reason if not 
effect,_ de pite the end of hostilitie . See note 40 and text. [Now on p. 73] . 

Article 82 provides: 
· The provisions of the present Convention must be respected by the High Con­

tracting Pa rties under all circum tances. 
. • In case, in time of war, one of the ~lligerents is not a party to the Convention, 
11 p_rov1 ions shall nevertheles remam m force as between the belligerents who are 
parties thereto.' 

. " It is not clear whether the ~rticle means_ t~at during a war, when one of the belligerents 
1s not a party to the Convention, the prov1s1ons must nevertheless be applied by all the 
other belligerents to the pri oners of wa_r not only of one another but also of the power 
that was not a p~rty _thereto or whether It me~ns that they need not be applied to soldiers 
of the non-part1c1pat1ng party who have been captured. If the latter meaning is accepted 
the first paragraph would seem lo contradict the second. ' 

·· • Legi_ lative history · he_re i of ome, if little, aid. A suggested draft of a convention 
on war ~nsoner drawn up m advance of the Geneva meeting by the International Com­
mittee ol the Red Cross (Actes_de la ~onference Diplomatique de Geneve, edited by Des 
Goutte , pp. 21-34) provided m Article 92 that the provisions of the Convention • ne 
ce seron1 d"etre obligatones, qu·au cas ou l' un des Etats belligerents participant a la 
Conv~nt1on ~ t~<;>uve avo1r a combatt re les f?rces armees d ' un autre Etat que n'y serait 
par part1e et a I egard de cet Etat se_cJlement . See Rasmussen, Code des Prisonniers de 
Guerre (1931) 70. The fact that this suggested article was not included in the Geneva 
C?nvention would indi_cate that the nat ions in attendance were avoiding a decision on 
this p.roblem . . But I thmk 1t shows more, that is, it manifests an intention not to foreclose 
a fut_u~e holdmg_ that under the terms of the Convention a state is bound to apply the 
prov, 101:1 to _Pn~oners of war of non-participating state. And not to foreclose such a 
holdmg 1s to mv1te one. We should, in my opinion, so hold, for reasons of security to 
tnC?~bcrs of our_ own armed _forces taken prisoner, if for no others. 

Moreover, 1f this view 1s wron~ ~nd the Ge~eva Convention is not strictly binding 
upon the_ United States as a treaty, It ~s _strong evidence of and should be held binding as 
~epresentmg w_hat have become the c1vthsed rules of international warfare. Yamashita 
1s as much entitled to the benefit of such rules as to the benefit of a binding treaty which 
codifies them. See U.S. War Department, Basic Field Manual Rules of Land Warfare 
(1940), para. 5(b)." ' 

{') '' ~itle 111 ~f the <;:onventio!1, which comprises Articles 7 to 67, is called • Captivity.' 
It contams Section J, Evacuauon of Pnsoners of War • (Articles 7-8) ; Section H, 
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" Neither Article 60 nor Article 63 contains such a restrictioL of 
meaning as the Court reads into them.(1) ln the absence of any such 
limitation, it would seem that they were intended to cover all judicial 
proceedings, whether instituted for crimes allegedly committed bef~re 

- capture or later. Policy supports this view. For such a construction 
is required for the security of our own soldiers, taken prisoner, as much 
as for that of prisoners we take. And the opposite one leaves priso~ers 
of war open to any form of trial and punishment for offences against 

continu~d from pr~vious pag~. 
• Prisoners-of-War Camps ' (Articles 9-26) ; Section m, • Labour of Prison~rs of War ' 
(Articles 27-34); Section IV,' E~ternal. Relations of ~r\so~ers o~ War' (Arucles 35-4!) ; 
and Section V, • Prisoners' Relauons with the Authontl~ _(Art1c\es _42-67). __ Thus Tttle 
In regulates all the various incidents of a prisoner of wars _hfe _w_h1le 1_n capuv11y. 

" Section V, with which we are immediately con~rned, 1s d1v1de_d into ~hree c~~pters. 
Chapter 1 (Article 42) giv«?S a prisoner _of war_ the nght to compl~m of his coi:idiuon of 
captivity. Chapter 2 (Articles 43-44) gives pnsoners of war the nght to appomt agei:its 
to represent them. Chapter 3 is divided into three su~sections and is termed ' _Penall1!!s 
Applicable to Prisoners of War.' Subsection I (Arucles . 45-53) co_ntams vanous ~is­
cellaneous articles to be considered in detail later. Subsection 2 (A!ucles 54-5_9) contams 
provisions with respect to disciplinary punishments . . ~nd subsecuon _3 (Arncles 60-6:) 
which is termed• Judicial Suits 'contains various prov1s1ons for protecuon of a pnsoner s 
rights in judicial proceedings instituted against him. . 

" Thus subsection 3 which contains Articles 60 and 63, as opposed to subsecuon_ 2, 
of Chapt~r 3, is concer~ed not with n:iere pr~ble[!lS of discipline, ~s is the latter, but wn~ 
the more serious matters of trial leadmg to 1mpnsonment or pos 1ble sente~ce of death , 
cf Brereton The Administration of Justice Among Prisoners of War by M1htary Courts 
(1935) I Pr~. Australian and New Zealand Society of lntern~tional Law 143, !53. The 
Court, however, would have the distinction between subsection 2 and sub~uon 3. one 
between minor disciplinary action against a pnsoner of war for acts commmed wh~le a 
prisoner and major judicial action ag~inst a priso~er of war f<;>r acts commme~ wh,_le a 
prisoner. This narrow view not only 1s highly stramed, confusmg t~e different sttuat!ons 
and problems treated by the two subsections. It defeats the most important _prot~t10ns 
subsection 3 was intended to secure for our own as well as for enemy captive military 
personnel. • · · Id ·ct h "At the most there would be logic in the Court 's construction if 11 cou be sa.i t _ at 
all of Chapter 3 deals with acts committed while a prisoner ~f ~at. Of C?ur ,. subsection 
2 does, because of the very nature of its subject matter. D1sc1phn~ry acuon ~'/111 be taken 
by a captor power against prisoners of war only for acts committed by prisoners after 
capture. . . • d b · 

" But it is said that subsection I deals exclusively with acts comm1tte_ . Y a pn_ oner 
of war after having become a prisoner, and this indicates subsection 3 is hmned_ s1m1larly. 
This ignores the fact that some of the articles in subsect_ion I appea_r, on their face, to 
apply to all judicial proceedings for whatever purpose msututed. Article 46, for example 
provides in part : . . 

• Punishments other than those provided for the same acts for . old1ers of . t_he 
national armies may not be imposed upon prisoners of war by the m1l1tary authonucs 
and courts of the detaining Power.' 

" This, seems to refer to war crimes as well as to ot~er offences ; for surely a _country 
cannot punish soldiers of another army for o!fences against the La"'. of War! when 1t ~ould 
not punish its own soldiers for the same oflences. S~m1larly, Arttcle 47 111 u~sect,on I 
appear to refer to war crimes as well as to crimes committed by a prisoner after his capture. 
ll reads in part : . 

• Judicial proceedings against pr!son~rs of war shall be co~ducted as rapidly a_s th~ 
circumstances permit ; preventive tmpnsonment shall be ltm1ted as much a poss1~le. 

" Thus at the most subsection I contains, in some of its articles, the same amb1gu1ues 
and is o~n to the sa~e problem that we are faced with in_ construing ~rticles 60 a nd 63. 
It cannot be said, therefore, that all of chapter 3 and especially ~ubsec11on 3 r_elate ~nly t_O 
acts committed by prisoners of war after capt~re, for the meamng_ of su~sectton 3, m thi 
argument, is related to the meaning o~ subsecu_on_ I_; and subscctton I_ 1s no mo_re cl~;IY 
restricted to punishments and proceedmgs m d1sc1pltnary matters than 1s subsec11on 3. 

(t) " Article 60 pertinently is as follows: ' At the opening of a judi ial proc~ding 
directed against a prisoner of war, the detain\ng Power shall advise the representative of 
the protecting Power thereof as soon as possible, and always before the date set for the 
opening of the trial. 

conli!UU!d on MXI pag~. 
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the Law of War their captor may wish to use, while safeguarding them, 
to the extent of the treaty limitations, in cases of disciplinary offence. 
Thi , in many instance , would be to make the treaty strain at a gnat 
and swallow the camel. 

' The United State has complied with neither of these Articles. It 
did not notify the Protecti ng Power of Japan in advance of trial as 
Article 60 requires it to do, although the supplemental bill charges the 
same failure to petitioner in Item 89.(1) It is said that, although this 
may be true, the proceeding is not thereby invalidated. The argument 
is that our non-compliance merely gives Japan a right of indemnity 
against us and that Article 60 was not intended to give Yamashita any 
personal right . I can not agree. The treaties made by the United 
States are by the Con titution made the supreme law of the land. In 
the absence of something in the treaty indicating that its provisions were 
not intended to be enforced, upon breach, by more than subsequent 
indemnification, it i , a 1 conceive it, the duty of the courts of this 
country to insure the nation's compliance with such treaties, except in 
the ca e of political que tion . This is especially true where the treaty 
has pro i ions- such a Article 60-for the protection of a man being 
tried for an offence the puni hment for which is death ; for to say that 
it was intended to provide for enforcement of such provisions solely 
by claim, after breach, of indemnity would be in many instances, 
e pecially those involving trial of nationals of a defeated nation by a 
conquering one to deprive the Articles of all force. Executed men are 
not much aided y post-war claims for indemnity. I do not think the 
adhering Powers' purpo e was to provide only such ineffective relief. 

" Finally, the Government ha argued that Article 60 has no appli­
cation after the actual cessation of hostilities, as there is no longer any 
need for an intervening Power between the two belligerents. The 
premi e is that Japan no longer needs Switzerland to intervene with the 
United States to protect the rights of Japanese nationals, since Japan is 
now in direct communication with this Government. This of course 
i in contradiction of the Government's theory, in other connections, 
that the war is not over and military necessity still requires use of all 
the power necessary for actual combat. 

continued from pre,•ious page. 

Thi advice shall contain the following information : 
' (a) Civil state and rank or prisoner ; 
• (b) Place of sojourn or imprisonment ; 
• (~). Specification of the [count] or counts of the indictment, giving the legal 

prov1s1ons applicable.' 
" • If it is not possib)e to me~tion in that advice the: court which will pass upon the 

matter, the d~te of openmg the tnal and the place where 1t will take place, this information 
must be furnished to the representative of the protecti_ng Power later, as soon as possible, 
an~ at a_ll events, at least three weeks before the opemng of the.trial.• " 

Article 63 reads : ' Sentence may be pronounced against a prisoner of war only by 
the same courts and according to the same procedure as in the case of persons belonging 
to the armed forces of the detaining Power. • " 

<1) " Item ~9 charged the armed forces of Japan with subjecting to trial certai.n named 
and othe~ prisoners of w~r • without prior no1icc to a representative of the protecting 
power, without opportumty to defen~ •. and w1t~out counsel ; denying opportunity to 
appeal from the sentence rendered ; fa1hng to nottfy the protecting power of the sentence 
pronounced : . and executed a death sentence without communicating to the representative 
of the protecting power the nature and circumstances of the offence charged.• " 
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" Furthermore, the premise overlooks all the realities of the situation. 
Japan is a defeated power, having surrendered, if not unconditionally, 
then under the most severe conditions. Her territory is occupied by 
American military forces. She is scarcely in a position to bargain with 
us or to assert her rights. Nor can her nationals. She no longer holds 
American prisoners of war.(1) Certainly, if there was the need of an 
independent neutral to protect her nationals during the war, there is 
more now. In my opinion the failure to give the notice required by 
Article 60 is only another instance of the Commission's failure to 
observe the obligations of our law. 

" What is more important, there was no compliance with Article 63 
of the same Convention. Yamashita was not tried ' according to the 
same procedure as in the case of persons belonging to the armed forces 
of the detaining Power. ' Had one of our oldiers or officer been 
tried for alleged war crimes, he would have been entitled to the benefits 
of the Articles of War. I think that Yamashita was equally entitled to 
the same protection. In any event, he was entitled to their benefits 
under the provisions of Article 63 of the Geneva Convention. Those 
benefits he did not receive. Accordingly, his trial was in violation of 
the Convention." 

(viii) The Question of the Applicability of the Fifth Amendment 
to the United States Constitution(:) 

Mr. Justice Rutledge's view on this final topic was expres ed in his 
judgment as follows : 

" Wholly apart from the violation of the Articles of War and of the 
Geneva Convention, I am completely unable to accept or to understand 
the Court's ruling concerning the applicability of the due process 
clause of the Fifth Amendment to this case. Not heretofore has it 
been held that any human being is beyond its universally protecting 
spread in the guara.nty of a fair trial in the most fund~mental . ens:e. 
That door is dangerous to open. I will have no part m openmg ,t. 
For once it is ajar, even for enemy belligerents, it can be pu hed back 
wider for others, perhaps ultimately for all. 

" The Court does not declare expressly that petitioner as an enemy 
belligerent has no constitutional rights, a ruling I could _unders~and 
but not accept. Neither does it affirm that he has some, ,f but ltttle, 
constitutional protection. Nor does the Court defend what wa done. 
I think the effect of what it does is in substance to deny him all such 
safeguards. And this is the great issue in the cause. 

" For it is exactly here we enter wholly untroddden ground. The 
safe signposts to the rear are not in the sum of protections surrounding 
jury trials or any other proceeding known to our law. Nor i the 
essence of the Fifth Amendment's elementary protection comprehended 
in any single one of our time-honoured specific constitutional safe­
guards in trial, though there are some without which the words ' fair 
trial' and all they connote become a mockery. 

(1) " Nations adhere to international reaties regulating the conduct of war ~t _leas,t, in 
part because of the fear of retaliation. Japan no longer has the means of retahaung. 

( 2) See p. 49. 
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" Apart from a tribunal concerned that the law as applied shall be 
an instrument of justice, albei t stern in measure to the guilt established, 
the heart of the ecurity lie in two things. One is that conviction shall 
not re t in any e ential part upon unchecked rumour, report, or the 
re ult of the pro ecution' ex parte investigations, but shall stand on 
pro en fact ; the other, correlative, lies in a fair chance to defend. 
Thi embrace at the lea t the rights to know with reasonable clarity in 
advance of the trial the exact nature of the offence with which one is 
to be charged ; to have rea onable time for preparing to meet the 
charge and to have the aid of counsel in doing so, as also in the trial 
it elf ; and if, during it cour e, one is taken by surprise, through the 
injection of new cha rge or rever al of rulings which brings forth new 
ma e of evidence then to have further reasonable time for meeting 
the unexpected hift. 

" So far as I know, it ha not yet been held that any tribunal in our 
y tern , of whatever character, is free to receive ' such evidence as 

in its opinion ' would be ' of assistance in proving or disproving the 
charge ' or, aga in a in it opinion,' would have probative value in the 
mind of a rea onable man ' ; and, having received what in its unlimited 
di cretion it regard a ufficient, is also free to determine what weight 
may be given to the evidence received without restraint.(1) 

· • When to this fatal defect in the directive, however innocently matle, 
a re added the broad depa rtures from the fundamentals of fair play in 
the proof and in the right to defend which occurred throughout the 
proceeding, there can be no accommodation with the due process of 
law which the Fifth Amendment demands. 

' · All thi s the Court put to one side with the short assertion that no 
que tion of due proce s under the Fifth Amendment or jurisdiction 
reviewable here i presented. I do not think this meets the issue, 
standing alone or in conjunction with the suggestion which follows 
that the Court give no intimation one way or the other concerning 
what Fifth Amendment due process might require in other situations. 

" It may be appropriate to add here that, although without doubt 
the directive wa drawn in good faith in the belief that it would expedite 
the_ tri al and that enemy belligerents in petitioner's positi_on were not 
entitled to more, that tale of mind and purpose cannot cure the nulli­
fication of ba ic con titutional tandards which has taken place." 

(ix) Conc/uduw Remarks 

Mr. Ju tice Rutledge' di enting judgment ends with these words: 

" 1t i not nece ary to recapitulate. The difference between the 
Court 's view of thi proceeding and my own comes down in the end to 
the v:ew, on the one hand that there is no law restrictive upon these 

(') " There can be no limit eithe~ to the admissibility or the use of evidence if the only 
:-51 l(? be applied concern proba11_ve_ value and the only test of r,robative value, as the 

irecllve commanded and the com~1ss1on followed out, lies • in the Commission's opinion,' 
whe\her t~at be concerning the as I lance the• evidence' tendered would give in proving 
or d1~pro,vm~ t~e charge or as it m_ight think would' have value in the mind ofa reasonable 
m?n: or 1s II enough _I(? estabh h_ the sembla~ce of a constitutional right that the com­
miss10~ declares, m rece1vmg _the ev1~ence, that 11 comes in as having only such probative 
value, if any, as the commtS 100 decides to award it and this is accepted as conclusive." 

,. 
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proceedings other than whatever rules and regulations may be prescribed 
for their government by the executive authority or the military and, on 
the other hand, that the provisions of the Articles of War, of the Geneva 
Convention and the Fifth Amendment apply. 

" I cannot accept the view that anywhere in our system resides or 
lurks a power so unrestrained to deal with any human being through 
any process of trial. What military agencies or authorities may do 
with our enemies in battle or invasion, apart from proceedings in the 
nature of trial and some semblance of judicial action, is be ide the point. 
Nor has any human being heretofore been held to be wholly beyond 
elementary procedural protection by the Fifth Amendment. I cannot 
consent to even implied departure from that great absolute. 

" It was a great patriot who said : 
' He that would make his own liberty secure must guard even 

his enemy from oppression ; for if he violates this duty he 
establishes a precedent that will reach himself. '(1) 

" Mr. Justice Murphy joins in this opinion. " 

16. EXECUTION OF SENTENCE 

Yamashita was executed on 23rd February, 1946. 

B. NOTES ON THE CASE 

It is not proposed in these pages to touch upon all of the many points of 
legal interest which arose between the commencement of proceedings 
against Yamashita in Manila and the delivery of judgment by Chief Ju tice 
Stone, Mr. Justice Rutledge and Mr. Justice Murphy in the Supreme Court. 
Attention is to be turned more particularly to the que tion of International 
Law which were involved and, where desirable to a comparative tudy of 
international practice on these matters. Among the topic which will 
not be discussed in this commentary, most of which recei ed exten i e 
treatment during the proceedings and particularly in the judgment delivered 
by Chief Justice Stone, Mr. Ju tice Murphy and Mr. Justice Rutledge, are 
the question of the legal basis in United States Law and the juri diction of 
the Commission which tried Yamashita,(2) the applicability of the United 
States Articles of War(3) and of the Fifth Amendment to the United State 
Constitution(4) and the extent to which the Supreme Court of the United 
States was legally empowered to review the proceedings and finding of 
United States Military Commissions.(5) It is propo ed to devote attention 
to the following topics ; the legality of the trial of war criminal after the 
termination of hostilities, the finding that an alleged war criminal is not 
entitled to the protection of the Geneva Prisoner of War Convention relating 
to trial, the types of evidence admitted in war crime trial proceeding-, the 
stress placed by the Commi ion on the need for expeditiou procedure, 
and the responsibility of a commander for offence committed by his troop . 

(1) " Tom Paine, quoted in Brooks, The World of Washington Irving, 73, n. I am 
indebted to Counsel for petitioner for this quotation." 

(~) See pp. 38-41 , and see Volume I of this series pp. 23-4, 29-31 and 72-9. 
(3) See pp. 44 and 63. (•) See pp. 49 and 73. (l) See pp. 39 and 50. 
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I. THE LEG LITY OF THE TRIAL OF WAR CRIMINALS AFTER THE 

TERM] A TIO OF HO T ILITI ES 

Chief Ju tice Stone, in delivering the majority judgment of the Supreme 
ou rt, tated that: 

o wri ter ou In ternational Law appears to have regarded the power 
of military tribunal , otherwise competent to try violations of the Law 
of \ a r, a terminating before the formal state of war has ended, In 
ou r own milit11ry hi tory there have been numerous instances in which 
offenders were tried by military commissions after the cessation of 
ho tilities and before the proclamation of peace, for offences against 
the Law of War committed before the cessation of hostilities. "(1) 

The di enting judge made Little objection to this point, although 
Mr. Ju lice Rutledge thought that there was less necessity for a military 
commis ion to be appoi nted after active hostilities were over, since " there 
; no longer the danger wh ich always exists before surrender and 
armi lice . ... The nation may be more secure now than at any time after 
pea e i officia lly concluded. "(2) 

It ha been pointed out that, " In so far as the application of the usages 
of war to wa r crimes is concerned, the jurisdiction of the enemy courts only 
cxi t a long as the wa r la t . After the war, war crimes can only be 
pro ecuted if they consti tute ordinary crimes," and " The most serious 
. hortcom ing of cu lomary Internationa l Law consists in its limitation for 
the duration of wa r of na tional jurisdiction in war crimes which are not 
imultaneou ly ordinary crime ."(3) 

The position under cu tomary International Law seems, therefore, to be 
that whereas (a was recogni ed by the Supreme Court and by general 
internationa l practice following the recent war) jurisdiction over war crimes 
exi ts without limitation beyond the ce sation of fighting and up to the 
conclu ion of peace, jurisdiction continues after this point only over such 
offence as a re a l o infringement of the municipal law of the state whose 
court a re trying the alleged offender. Whether an offence fulfils this test 
of illegality under municipal law will depend upon the laws of each state, 
and the attitude which the e Laws reflect to the principle of the territoriality 
of criminal law.(4) 

Thi po it ion under customary J nternational Law can of course be altered 
b~ internationa l agreement ; " . . . the belligerents h~ve to make up their 
mind at the peace conference whether they wish to bury the past by a general 
amne ty, leave the matter un ettled or institute proceedings in time of peace, 
a proced~re whicr , as a derogation of customary International Law, requires 
the sanction of an international agreement between the States concerned. "(5) 

It ha . thus been pos ible for the Peace Treaty between the Allied and 
Associated Powers and Ita ly to provide, in Article 45, that : 

( 1) See p. 42. 
(t) See p. 56. 

(3) Dr. G. Schwarzenberger, International LAw and Totalitarian LAwlessne.ss London. 1943, pp. 61 and 67. ' 
(') See G . Schwarzenberger, op cit, pp. 61-2. 
( 6) G. Schwarzenberger, op cit, p. 67. 
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" 1. Italy shall take all necessary steps to ensure the apprehension 
and surrender for trial of : 

(a) Persons accused of having committed, ordered or abetted war 
crimes and crimes against peace or humanity ; . 

(b) Nationals of any Allied or Associated Power accus~d of ?avmg 
violated their national law by treason or collaborat10n with the 
enemy during the war. 

" 2. At the request of the United Nations G0vernment co?c~rn~d, 
Italy shall likewise make available as witne ses persons w1thm its 
jurisdiction, whose evidence is required for the trial of the persons 
referred to in paragraph 1 of this Article. 

"3. Any disagreement concerning the application of the provisions 
of paragraphs I and 2 of this Article shall be referred by any of t~e 
Governments concerned to the Ambassadors in Rome of the Soviet 
Union of the United Kingdom, of the United States of America, and 
of Fra~ce, who will reach agreement with regard to the difficulty. "(1) 

The Treaties of Peace with Roumanfa, Bulgaria, Hungary and Finland 
contain similar provisions.('?) An interesting pa sage in the offici~l Com­
mentary by the United Kingdom Foreign Office on the Treaty with Ita ly 
runs as follows : 

" The United Nations have concluded certain agreements between 
themselves for the bringing to justice of war criminal . l ~ ly'. once 
the Peace Treaty comes into force, would be u_nder ~o obhgat1on to 
assist in this matter. Provision is thus made m Article 45 t~at_ she 
should assist in the apprehension and surrender both of war cnmmals 
and of quislings. "(3) 

On the related question of the permissibility unde~ International Law of 
continuing after the conclusion of peace, the operation of entences pa sed 
on war cri:rnnals before that event, another learned authority has expressed 
the following view, which commands general assent : . 

" All war crimes may be punished with death, but belligerents may, 
of course, inflict a more lenient punishment? or commute a_ sen~ence 
of death into a more lenient penalty. If this be d~ne an_d 1mpnson­
ment take the place of capital punishment, the questton anses whether 
persons so imprisoned must be released at the _end of the war, althoug_h 
their term of imprisonment has not yet expired. Some answer thi 
question in the affirmative, maintaining that ~t could never be lawf~l t_o 
inflict a penalty extending beyond the duration ?f the war .. But it is 
believed that the question has to be answered m the_ negatJ~e. If a 
belligerent has a ri"ght to pronounce a sentence of capital pumsh~ent, 
it is obvious that he may select a more lenient pen_alty an~ carry _it out 
even beyond the duration of the war. It would _m no :,vise be m the 
interest of humanity to deny this right, for otherwise belbgerents wo~ld 
be tempted always_ to pronounce and carI?' o~~ 

4
a sentence of capital 

punishment in the mterest of self-preservatton. ( ) 

(') British Command Paper, Cmd. 7022, p. 18. 
( 2) Ibid, pp. 80, 100, 119 and 140. 
(") British Command Paper, Cmd. 7026. . . . . U 
(') Oppenheim-Lauterpacht, International LAw, S1Xth Ediuon (Revised) Volume , 

p. 456. 
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2. ALLEGED WAR CRIM.I ALS NOT ENTITLED TO RIGHTS RELATING TO 

JUDICIAL PROCEEDI GS SET OUT I THE GENEVA CONVENTION 

. !here was a.., divi i?~ of opinio~ in the Supreme Court as to the applica­
b1hty of Part ! (Jud1c1al Proceedmgs) of Part Ill, Section V, Chapter 3 of 
the Geneva Prisoner . of War ~~nvention of 1929 to the trial of a person 
ac~ u ed of a war ~rime as d1 trnct from an offence committed while a 
pri oner.(1) The view taken by the majority, that the Convention does 
not apply'. has, however, been that followed in the practice of the various 
tate. wh~ch_ hav_e held war crime trials in recent years. 
Th, . pnn~1 ple I so well e tablished that it has rarely been questioned in 

wa r crime tr_1al . . It ~a , however, raised, and decided in the same way as in 
the Yam~ h1ta Tr!al, ID the Dost/er Trial (see Volume I of this series, pp. 29-
31~ _a nd ID the Tnal of Martin Gottfried Weiss and 39 others by a General 
Military Government Court at Dachau, 15th November-13th December, 
1945 (Tl!e Dach_au Trial) to be reported in a later volume of these reports. 
For an mtere t1Dg deci ion on the part of the French Co11r de Cassation 
(Cou_rt of Appeal~ that an all ged war criminal is not entitled to the rights 
provided for a pnsoner of war under French Law reference should be made 
to the report on the Wagner Trial (see Volume Ill of these Reports, pp. 42-
43). The Co~'.t ruled ~hat the appellants were not sent as prisoners of war 
before the Military Tribunal which tried them and regarded as irrelevant 
the fact that t?~t Tribunal wa not composed in the way laid down for the trial 
of ~rench m1l1ta ry per onnel and so, in accordance with paragraph 13 of 
Article lO of the Code de Ju ·rice Miliraire, also for the trial of prisoners of 
w,~r. Paragraph I 3 provides that " military tribunals convened to try 
P~1 oner of war are compo cd in the same way as tho e convened for the 
tri al of French milita ry per onnel, that is to say according to the rank of the 
acc u ed." . It will be een that this is an application in terms of French 
law of Article 63 o~ the Geneva Convention: " A sentence shall only be 
p~onounced on a prisoner of war by the same tribunals and in accordance 
wnh the same pr~c~dure a in the ca e of persons belonging to the , med 
force of ~he de~ammg Power. ' Jn deciding as it did, therefore, the Cour 
de Cassa_rwn tacitly a ffirmed the principle that the provisions of the Geneva 
Convent_ion r~ga~ding judicial proceedings do not protect any prisoner of 
war during his tnal for alleged war crimes. 
WI~ an editorial comm~nt on t~e Yam~shita proceedings, Professor Quincy 

right has made a brief but mtere tmg comment on a separate though 
r~lated a ~ct of the matter. He talcs that, irrespective of the interpreta­
tJO~ 0 ~ Ar~icle 63 of the Geneva Convention, " it is to be noted that denial 
of JU t1~e. m International Law ha frequently been interpreted to require 
as a ~m1mum, treatment of alien equal to that of nationals. It may ~ 
q~estJ~ne~ h~wev~'.• whether Interna tional Law requires the application of 
thi pri~c1ple m_ milita ry commi ion . The enemy can, apart from specific 
c?nvention, claim only the international standard even if the national is 
given more. "(2) 

J. THE TYPES ~F EVIDE E ADMITTED I WAR CRIME TRIAL PROCEEDINGS 

ln_c~~~en_tmg upo~ the conflict of opinion in the Supreme Court a's to the 
admi sibihty m war cnme proceeding of depositions, affidavits, and hearsay 

(') See pp. 46 and 69 
(!) An!erica11 Journal ~f International Law, Vol. 40 No. 2 April 1946 405 , ' , 'p. . 

GENERAL TOMOYUKI YAMASHITA 79 

and opinion evidence,(1) Professor Quincy Wright points out that, while the 
majority opinion of the Supreme Court did not cite international practice 
on this matter, it is clear " that international tribunals have he5itated to 
exclude any sort of evidence and the courts in many civilised countries are 
similarly free in the admission of evidence leaving it to the judges to appre­
ciate the weight that should be attached to the materials. Such evidence 
has been commonly admitted in military tribunals although in American 
courts martial certain limitations are imposed by statute. It is not believed 
that admission of such evidence constitutes a denial of justice in International 
Law."(2) 

A study of the rules and the practice followed in war crime trials by other 
than United States Military Tribunals,(3) does indeed indicate that the 
tendency to render admissible a wide range of evidence, and to allow the 
courts then to decide what weight to place on each item is at lea t in the 
Anglo-Saxon Countries a general one and is demonstrated not merely in the 
elastic rules of evidence which are binding on the courts but also by the 
liberal interpretations placed by the courts on the e provisions when points 
of doubt arise. 

The practice of the British Military Courts for instance, is amply demon­
strated by the Belsen Trial proceedings.(4) and indeed the decision of the 
Court in this trial bad a strong influence on the Briti h practice in sub equent 
trials. The opening words of Regulation 8 (i) of the British Royal Warrant(5) 

are moreover substantially the same as Article 9 (1) of the Au tralian War 
Crimes Act of October 11th, 1945, and the provisions of Regulation 8 (i) as 
a whole are essentially the same as those of Regulations 10 ( I) and (2) re­
enacted under the Canadian War Crimes Act of 31 t Augu t, 1946, it being 
stated again that it is the duty of the Court to judge the weight to be attached 
to any evidence given in pur uance of this provision which would not other­
wise be admissible. 

A few words may be added on affidavit and hear ay evidence in particular. 
The Defence in the Yama hita Trial directed more objection again t 
affidavits and items of hearsay evidence than against any other type of 
evidence. lt is true that these types of evidence cannot be ubjected to 
cross-examination in the same way as the first hand evidenr:e of a witne s in 
court, yet in these particular aspects also the attitude of the Commis ion 
trying the case, and of the draftsmen who produced the regulation which 
bound its proceedings, is paralleled by the practice of other Anglo-Saxon 
countries. ln the Belsen Trial, for instance, a large number of affidavit 
were admitted and also much hearsay evidence, including some contained 
in the affidavits tbemselves.(6) 

During the trial of Erich Killinger and four others by a Briti h Military 
Court, Wuppertal, 26th November- 3rd December, 1945,(7) before the tender­
ing of the affidavit evidence for the Prosecution, the Defence applied for one 

(1) See pp. 46, 48, 50, 57 and 61. 
(t ) Loe cit, p . 405. . . . . . 
( 3) Regarding the rules of evidence followed by Umted States Military C_omm1s ion , 

Military Government Courts and Military Tribunals, see Volume Lil of this sencs, pp. 
109-111 , 117 and 118. 

( 4) See Volume 11 of this series, pp. 129 er seq. 
( 5) Ibid, pp. 130.131. 
( 6) See Volume n of this series, pp. 131-38. 
(7) See Volume m of this series, pp. 67-75. 
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deponent to be produced in person. The Defence had been given to under­
stand that the Briti h officer in question would be available for questioning. 
The Court decided, after bearing argument, that the deponent could not be 
produced " without undue delay " (in the wording of Regulation 8 (i) (a)), 
and the Pre ident of the Court added the significant statement that " we 
reali e that this affidavit bu ine s does not carry the weight of the man himself 
here, a evidence, and when it i read we will hear what objections you have 
got to anything that the affidavit says, and we wiJl give that, as a Court, due 
weight." The President's words may fairly be taken as a reference to the 
fact that if evidence is given by means of an affidavit the person providing the 
evidence is not present in Court to be examined, cross-examined and re­
examined. 

everthele , in hi ummin__g up, the Judge Advocate in the trial of Karl 
Adam Goike! and thirteen others, by a British Military Court, WuppertaJ, 
Germany, 1 Sth-21 st May, 1946,(1) stressed that: " There is no rule that 
evidence given in the witne box must be given more weight than evidence, 
tatement , taken on oath out ide the court. As I said earlier, take into 

account all the circum tance .. . " 

The Continental practice tends to prefer not to make special rules of 
evidence applicable to war crime trials, yet often the result is the same the 
Court not being bound by rules of evidence of a highly technical nature. 
For insta~c_e, the <?rdinance of 28th August, 1944, under which trials by 
Fr~nch Military Tribunal are held, makes no special provisions regarding 
evidence and procedure, and the rules contained in the Code de Justice 
Miltraire, which govern tri al of French military personnel, are applied.(2) 
A~,cl: 82 of ~he Cod:, on which the Presiding Judge in the Wagner Trial 
relic~ m ordermg certam documents to be filed with the records of the case,(3) 
provides however that : 

' The President shall po sess a discretionary power over the conduct 
of the proceedings and the elucidation of the truth. 

" He may, during the course of the proceedings, cause to be produced 
any piece of evidence which seems to him of value in the finding of the 
facts and he may call, even by means of a summons, any person whom it 
may seem to him necessary to hear ... " 

It is al o significant that such special rules of evidence as have been made 
for the conduct of war crime trials by courts set up by continental countries 
have tende~ to relax the rule of evidence binding on those courts. Thus, 
the Norwegian ~aw No. 2 ?f2lst ~ebruary, 1947, which governs the proce­
dure of Norwegian War Cnmes Tnals, has made, on the matter of evidence, 
only ~ne de~arture from ~he ordinary civil court procedure of Norway,(4) 
but th1 provides that, durmg the main hearing of war crimes cases previous 
statements of ~itnes e_s, whether given before a court or not, ma~ be read 
a_nd us~d as ev1?ence 1f the statement has been given by a person who has 
smce died or di sappeared or_ whose per onal appearance is impossible to 
arrange or would cause con 1derable delay or expense. Again, paragraph 

( 1) To be reported in Volume V of this series. 
(") See volume Ill of this series, pp. 97-9 
(") Ibid, p. 39. 
( 4) Ibid, pp. 87 and 88. 
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28 (I) of the Czechoslovak Law of 24th January, 1946, which concerns the 
punishment of war criminals and traitors by Extraordinary People's Courts, 
provides that : " ... The examination of the accused and the takjng of 
evidence shall be conducted in general in accordance with the ordinary rules 
of criminal procedure. Verbatim reports of the interrogation of accomplices 
and witnesses and the views of experts may be read whene~·er the president 
of the senate considers this suitable."(!) Such verbatim reports as tho e 
mentioned in :he second sentence of this provision would be admissible in 
other than war crimes proceedings only with the consent of both Prosecution 
and Defence, if at all. 

The Anglo-Saxon drafting technique is reflected in the wording of the 
Charters of the International Military Tribunals. Article 13 (Evidence) of 
the Charter of the International Military Tribunal for the Far East provides, 
inter a/ia, as follows.: 

" a. Admissibility . The Tribunal shall not be bound by technical 
rules of evidence. It shall adopt and apply to the greate t possible 
extent expeditious and non-technical procedure, and shall admit any 
evidence which it deems to have probative value. All purported 
admissions or statements of the accused are admissible." 

With the exception of the omission of the final sentence, Article 19 of the 
Charter of the Nuremberg International Military Tribunal bas the same 
wording. 

In general it may be said that the rules of evidence applied in war crime 
trials are less technical than those governing the proceedings of courts 
conducting trials in accordance with the ordinary criminal law. This i 
not to say that any unfairness is done to the accused ; the aim ha been to 
ensure that no guilty person will escape punishment by exploiting technical 
rules. The circumstances in which war crime trials are often held make it 
necessary to dispense with certain such rules. For in tance many eye 
witnesses whose evidence was needed in trials in Europe had in the meantime 
returned to their homes overseas and been demobiJi ed. To tran port 
them to the scene of trial would not have been practical, and it was for that 
reason that affidavit evidence was permitted and so widely used. 

Furthermore, it should be pointed out that the historic function of many 
of the stricter rules of evidence such as the rule against hear ay was to 
protect juries from evidence which had not been subjected to cross­
examination and the value of which, owing to their inexperience, they might 
not be able properly to assess. It has been argued with justification, however, 
that the judges serving on war crime courts are less likely lo need uch 
protections than is the average juryman and that many of the stricter rules 
therefore lose their raison d'etre. 

4. THE STRESS PLACED BY THE COMMISSION ON THE EED FOR 

EXPEDITIOUS PROCEDURE 

The dissenting judgments of Mr. Justice Rutledge and Mr. Ju lice Murphy 
claimed that the trial of Yamashita had been conducted with undue haste 
and quoted as proof, inter.alia, the attitude taken by the Commi sion to 

( 1) Italics inserted. 



82 GE ERAL TOMOYUKI YAMASHITA 

the Defence 's repeated requests for a contirruance.(1) The Commission 
made no secret of its desi re to conduct the trial as expeditiously as possible, 
and the following statement made by the President of the Commission on 
12th ovember, 1945, is worth quoting as an indication of this wish: 

" The Commi ion will grant a continuance only for the most urgent. 
and unavoidable rea on . The trial has now consumed two weeks of 
time. The Prosecution indicates that this week will be required to 
finish it pre entation. Early in the trial the Commission invited 
Senior Defence Coun el to apply for additional assistants in such 
numbers as nece ary to avoid the necessity for a continuance. The 
offer has been extended from time to time throughout the trial. The 
Commis ion i sti ll willing to ask that additional counsel be provided 
for we do not wi h to entertain a request for a continuance. The 
Commi sion que tion either the necessity or desirability for all members 
of counsel being pre ent during all of the presentation of the case for 
the Prosecution. We feel that one or two members of the Defence 
staff in the court room i adequate and that the remaining member or 
members hould be out of the courtroom performing specific missions 
for Senior Coun cl. It directs both Prosecution and Defence to so 
organise and direct the preparation and presentation of their cases, 
including the use of a i tant , to the end that need to request a con-
tinuance may not ari e. • 

" As a further mean of saving time both Prosecution and Defence 
are directed to in titute procedures by which the Commission is provided 
e sential facts without a mass of non-essentials and immaterial details. 
We want to know (1) what was done, (2) where it was done, (3) when 
it was done, (4) who wa involved. Go swiftly and directly to the 
target o the Commi ion can obtain a clear-cut and accurate under-
tanding of e entia l fact . Cross-examination must be limited to 

e ential and avoid u ele repetition of questions and answers already 
before the Commis ion. We are not interested in trivialities or 
~inutire of events or opinions. Except in unusual or extremely 
1mpo~tant matters the Commis ion will itself determine the credibility 
of w1tnesse . Extended cross-examinations which savour of fishing 
expeditions to determine po ible attacks upon the credibility of wit­
ne e serve no u eful purpose and will be avoided." 

The Pacific Regulation of 24th September, 1945, which governed the 
proceeding of the Commi ion, provide, in Regulation 13 (a) and (b) that: 

" I 3. CONDUCT OF THE TRIAL. A Commission shall : 

(a) Confine each trial trictly to a fair, expeditious hearing on the 
i ues rai ed by the charges, excluding irrelevant issues or evidence 
and preventing any unnecessary delay or interference. 

(b) Deal summarily with any contumacy or contempt, imposing any 
appropriate punishment therefor. "(2) 

(') See pp. JO, 15, 50, 54 and 62. 
( 2) Sl!bstantially t'?e same provisions are made by the United States Pacific December 

Regulattons and Chm~ Theatre Regulations and by Ordinance No. 7 of the Military 
G~verament of the Uni':C<l States Zone of Germany. (Regarding the United States war 
crimes law and practice m general, see Volume ill of this series, pp. 103-20). 
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Like the introduction of more elastic rules of evidence into the proceedings 
of the Commission, this desire for expedition is again not without parallel 
in other systems of war crime courts ; indeed it may be regarded as a 
characteristic of trials by military tribunals. Article 18 of the Charter of 
the Nl!remberg International Military Tribunal makes the following 
provisions, which are su6stantially the same as those of Article 12 (a}-(c} 
of the Charter of the International Military Tribunal for the Far East: 

" Art. 18. The Tribunal shall 

(a) confine the Trial strictly to an expeditious hearing of the issues 
raised by the charges, 

(b} take strict measures to prevent any action which will cause 
unreasonable delay, and rule out irrelevant issues and statements 
of any kind whatsoever, . 

(c) deal summarily with any contumacy, imposing appropriate 
punishment, including exclusion of any Defendant or his Counsel 
from some or all further proceeding , but without prejudice to 
the determination of the charges." 

No analogous provisions are made in the Regulations governing war 
crime trials held before British Military Courts, but the following statement 
made by the Judge Advocate just before the opening of the case for the 
Prosecution in the Trial of Heinrich Klein and 15 others by a British Military 
Court at Wuppertal, 22nd-25th May, 1946, shows the exi tence of the same 
underlying desire to continue justice with expedition : 

" Experience of these courts has shown that trials are taking too 
long. It is not suggested that there has been any ob truction · on the 
contrary, the court has much appreciated the assistance and co-operation 
which it has received from counsel for the defence. It happens, 
however, inevitably that a large number of accused usually means that 
there is a considerable amount of repetition. It is therefore necessary 
for the main defence to be conducted by one counsel on behalf of all. 
Other counsel will, of course, be permitted to add where they so wish, 
but it must be clearly understood that the main burden mu t fall on 
one counsel, whoever counsel for the defence like to elect among 
themselves. Any further questions or speeches after the leading counsel 
must be limited to the sole question of the participation of their 
particular client or degree of responsibility. 

" No attempt will be made, of course, to prevent anything being 
said which is in the interests of justice, but we wish to proceed with the 
greatest possible speed, because there are large number of other 
persons awaiting trial, and it is unfair that they should be kept in 
custody without trial longer than can be helped. 

" The court feel, therefore, that they can rely upon the help of 
counsel for the defencein disposing of these cases as quickly a pos ible." 

5. THE RESPONSIBILITY OF A COMMANDER FOR OFFENCES COMMITTED BY 
HIS TROOPS 

(i) The Issue in the Yamashita Trial 

Immediately after the hearing of the evidence for the Prosecution, the 
Defence put forward a plea of no case to answer and asked the Commission 

G 
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to find the accused not gu ilty. During the ensuing argument, the Prosecutor 
stated : " The record it elf strongly supports the contention or conclusion 
that Yama hita not on ly permitted but ordered the commission of these 
atrocities. However, ou r case does not depend upon any direct orders 
from the accused. Jt i ufficient that we show that the accused " permitted" 
these atrocities . . . With re pect to the accused baving permitted atroci­
tie , there i no que tion that the atrocities were committed in the Philip­
pine on a widespread cale ; notorious, tremendous atrocities ; thousands 
of people mas acred ; men, women and children ; babes in arms ; defence­
Jes , unquc tionably non-combatants. Who permitted them? Obviously 
the man who e duty it wa to prevent such an orgy of planned and obviously 
deliberate murder rape and a r on-the commander of those troops ! " 

The main allegation of the Prosecution therefore was that Yamashita was 
guilty of a breach of the Law of Wa r in that he permitted the perpetration of 
certain offences. A ha been seen, the Defence denied that this charge 
con tituted an accu at ion of a breach of the Laws of War,(1) and the discussion 
in the Supreme Court, in o fa r as it turned on matters of substantive law, 
con tituted on examination of that denial.(2) 

(i i) Liability of Officers for Offences Shown to ha11e been Ordered 
by Them 

· There have been many tri al in which an officer who has been shown to 
have ordered the commi ion of an offence has been held guilty of its per­
petra ti on. 

One example among many i the trial of General Anton Dostler, by a 
United States Military Commi ion, Rome, 8th-12th October, 1945, in which 
the accused was found guilty of having ordered the iJlegal shooting of fifteen 
pri oner of wa r.(3) 

_ While the principle of the re ponsi bility of such officers is not in doubt, 
1t i neverthele s interesti ng to note that it has even been specifically laid 
down in certain text which have been used as authorities in war crime 
tri al . For in tance, paragraph 345 of the United States Basic Field Manual, 
F.M. 27-10, in dealing with the admi sibility of the defence of Superior 
Order , end with the words : " . . . The person giving such orders may also 
be punished. " 

(iii) Liability of a Commander for Offences Not Shown to have been 
Ordered by Him 

The more interesting que tion, however, is the extent to which a commander 
of troop can be held liable for offences committed by troops under his 
command which be ha not been shown to have ordered, on the grounds 
that h~ oug~t to have u ed . his authority to prevent their being committed 
o_r their continued perpetration, or that he must, taking into account all the 
c1rcum lances, be presumed to have either ordered or condoned the offences. 
1:he extent to which such liability can be admitted is not easy to lay down, 
either lega lly or morally. . 

(') Sec pp. 7 and 11. 
(3) See pp. 42-4, 51-4, 57 and 58-6 1. 
(3) See Volume J of 1his series, pp. 22-34. 
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(iv) A Cla.0sification of the Relevant Trials and Legal Provisions 

The law on this matter is still developing and it would be wrong to expect 
to find hard and fast rules in universal application. In the circumstances 
it is inevitable that considerable discretion is left in the hands of the Courts 
to decide how far it is reasonable to hold a commander responsible for such 
offence of his troops as he has not been explicitly proved to have ordered. 
The relevant trials and municipal law enactments may be classified under the 
following two categories : 

(i) material illustrating how, on proof of certain circumstances, the 
burden of proof is shifted, so as to place on an accused the task of 
showing to the satisfaction of the Court that he was not responsible 
for the offences committed by his troops, 

(ii) material actually defining the extent to which a commander may be 
held responsible for his troops' offences. 

The first type of material relates to a matter of evidence, t)le second type 
to a matter of substantive law. 

(v) Trials and Provisions Relevant to the Question of the Burden of 
Proof 

Of interest in connection with the shifting of the burden of proof a re 
Regulations 10 (3) (4) and (5) of the War Crimes Regu lations (Canada)(') 
and Regulation 8 (ii) of the British Royal Warrant which makes a provision 
similar to Article 10 (3) of the Canadian provisions : 

" Where there is evidence that a war crime has been the re ult of 
concerted action upon the part of a unit or group of men, then e idence 
given upon any charge relating to that crime again t any member of 
such unit or group may be received as prima facie evidence of the 
responsibility of each member of that unit or group for that crime. ' 

The three reports which follow the present report in this Volume are also 
of interest. During the Trial of Kurt Meyer the Court heard not only a 
discussion of the effect of Regulation 10 (3) (4) and (5),(2) but al o some 
remarks on the part of the Judge Advocate on the proving by circum tantial 
evidence of the giving of a direct order.(3) The argument quoted on pp. 
123-4, from the Trial of Kurt Student are of the same kind. Of particula r 
interest is the stress placed on the repeated occurrence of offence by troops 
under one command as prima facie evidence of the respon ibility of the 
commander for those offences.(4) The Trial of Karl Rauer and Six Others(S) 
seems to suggest that responsibility may be inferred from urrounding 
circumstances, including the prevailing state of discipline in an a rmy. It i 
also worthy of note that the participation in offences of officer standing in 
the chain of command between an accused commander and. the mai n body 

(') See pp. 128-9. 
(2) See pp. 107-8 a nd 110-11. 
(3) See p. 108. 
(') See p. 123, and compare Regulation 10 (4) of the Canadian Regulations, cited on 

p. 128. For an example of the same line of thought in the Yamashita Trial, see pp. 17 
and 34. 

( 1) Seepp.113-17. 
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of his troops may be regarded as some evidence of the responsibility of the 
commander for the offences of those troops. (Compare the words of the 
Commission which tried Yamashita, set out on pages 34 and 35). Regulation 
IO (5) of the Canadian Regulations makes it possible for a Court to regard 
even the presence of an officer at the scene of the war crime, either at or 
immediately before its commi sion, as prima facie evidence of the responsi­
bility not merely of the officer but also of the commander of the formation, 
unit body or group who e members committed the crime.(1) 

Regulation 8 tii) of the British Royal Warrant, like Regulation lO (3) 
of the Canadian Regulations, may be applied so as to enable suitable 
evidence to be introduced as primafacie evidence of a commander's responsi­
bility in the ame way a it may be as evidence of the responsibility of any 
other member of a unit or group. For a discussion during the Be/sen 
Trial of the appl.ication of Regulation 8 (ii) and of the possible operation 
against Kramer, Kommandant of Belsen Concentration Camp, reference 
hould be made to page 140- 141 of Volume II of this series. 

( i) Trials and Provisions R elevant to the Question of Substantive Law 

Jt is clearly e tabli hed that a responsibil.ity may arise in the absence of 
any direct proof of the givi ng of an order for the commission of crimes. 
Three trials by United State Military Commissions in the Far East illustrate 
the principle that a duty re ts on a commander to prevent his troops from 
cJ mmitting crime , the omission to fulfil which would give rise to liability. 
Shiyoku Kou wa sentenced to death by a Military Commission in Manila, 
on 18th Apri~ l 946, after being found guilty of" unlawfully and wilfully " 
di rega rding, neglecting and failing to discharge his duties as Major-General 
and Lieutenant-General by " permitting and sanctioning " the commission 
of murder and other offences against prisoners of war and civilian internees. 

The econd relevant U nited States Trial is that of Yuicki Sakamoto, 
held at Yokohama, Japan, on 13th February, 1946. The accused was 
entenced to life impri onment after being found guilty on a charge alleging 

that he" between 1 t January, 1943, and 1st September, 1945, at a prisoner­
of-war camp Fukuoka I , Fukuoka, Kyushu, Japan, did commit cruel and 
brutal atrocities and fai led to di scharge his duty as Commanding Officer 
in that he permitted members of hi command to commit cruel and brutal 
atrocitie . " 

A charge entitled eglect of Duty in Violation of the Laws and Customs 
of War wa brought again t Lt-General Yoshio Tachibana and Major 
Sueo_ Matoba of the lmperia l Japanese Army and against Vice-Admiral 
Kun,z? Mori, Captain Shizuo Yoshii and Lt. Jisuro Sujeyoshi of the 
l":11'<:rial Japane e avy, in their trial by a United States Military Com­
mis 10~ at Guam, r-.:1arianas I lands, in August, 1946. The Specifications 
appearing under this charge alleged that various of the above accused 
unlawfully_ di regarded, neglected and failed to discharge their duty, as 
Command mg ·General and other respective ranks to control members of 
th~ir commands and others under their control,' or properly to protect 
prisoners of wa~, in that they permitted the unlawful killing of prisoners 
of war, or per~1tted pe_r ons under their control unlawfully to prevent the 
honourable bunal of prisoners of war by mutilating their bodies or causing 
them to be mutilated or by eating flesh from their bodies. The Prosecution 

( 1) Seep. 129. 
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claimed that there had been an intentional omission to discharge a legal 
duty. All of the accused mentioned above were found guilty of the charge 
alleging neglect of duty, and although a sentence of life imprisonment was 
the highest penalty imposed by the Commission on an accused sentenced 
on this charge alone, the trial does serve as further proof that neglect on 
the part of a higher officer of a duty to restrain troops and other persons 
under his control can render the officer himself guilty of a war crime when 
his omission has lead to the commission of such a crime. 

Appearing before Australian Military Courts sitting at Rabaul , General 
Hitoshi Imamura and Lt.-General Masao Baba were found guilty of com­
mitting war crimes in that each " unlawfully disregarded and failed to 
discharge his duty as a Commander to control the members of his command, 
whereby they committed brutal atrocities and other high crimes again t the 
people of the Commonwealth of Australia and its Allies." The former 
accused was sentenced to imprisonment for ten years by a Military Court 
sitting from 1st to 16th May, 1947; the latter to death by a similar Court 
sitting from 28th May to 2nd June, 1947. Terms of impri onment have 
also been awarded in various other trials before Au tralian Military Court 
in which alleged war criminals were found guilty of offences of the same 
category. 

The principles governing this type of liability, however, are not yet ettled. 
The question seems to have three aspects : 

(i) How far can a commander be held liable for not taking teps ~fore 
the committing of offences, to prevent their pos ible perpetrat10n ? 

(ii) How far must he be shown to have known of the committing of 
offences in order to be made liable for not intervening to stop offences 
already being perpetrated ? 

(iii) How far bas be a duty to discover whether offences are being 
committed? 

Certain relevant provisions of municipal law exist. Thu , Article 4 of 
the French Ordinance of 28th Augu t, 1944, Concerning the Suppres ion of 
War Crimes,(1) provides that : 

" Where a subordinate is prosecuted as the actual perpetrator of a 
war crime, and his superiors cannot be indicted a being equally 
responsible, they shall be considered as accomplices in o far as they 
have organised or tolerated the criminal acts of their ubordinates." 

In a similar manner, Article 3 of Law of 2nd August, 1947, of the G rand 
Duchy of Luxemberg, on the Suppres ion of War Crimes, read a follows: 

" Without prejudice to the provisions of Articles 66 and 67 of the 
Code Penal, the following may be charged, according to the circum­
stances, as co-authors or as accomplices in the crime and delicts set 
out in Article I of the present Law : superiors in rank ~ ho have 
tolerated the criminal activities of their subordinate , and tho e who, 
without being the superiors in rank of the principal author , have aided 
these crimes or delicts. " 

( 1) Regarding the French Law concerning trials of war criminals by Mil itary Tribuna~s 
and Military Government Courts in the French Zone of Germany, see Volume 111 of this 
series, pp. 93-102. 
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Article IX of the Chine e Law of 24th October 1946 Gove · th T · 
of War Criminals, sta te that : ' ' rrnng e nal 

" ~er ons who_ o_ccupy a ~uper~isory or commanding position in 
rel~t1on to war crimma_l and m their capacity as such have not fulfilled 
thei r duty to prevent crimes from being committed by th · b ct.· 
h. II b ed . . eir su or mates 
a e treat a the accomplices of such war criminals.,, · 

A p~c!~l pro i ion ~a al o made in the Netherlands relatin to the 
re pon 1b1hty of a uperior for war crimes committed by hi b gd_ 
Th L· f J 1 9 . s su or mates e aw o u Y I 47 add , inter a/ia the followin · · · 
Extraordinary Penal Law Decree of 22nd' December 19:3 ~rov1s1on to the 

" Article 27 (a) _(3) : Any superior who ~eliberately rrnits a 
ub~ rdmate to b~ gu ilty o~ such a crime shall be punished witf: similar 

puni hment a laid down ID paragraphs I and 2.,, 

" H wi_ll dbe een that the French enactment mentions only crimes 
" ~;!~;:e~ , or tolerated,,, the Luxembourg provision only those 

. " and the etherlands enactment only those " deliberate] 
~~re~~~~eif the~ ;:~::e::tt an element of knowledge enters into the draftin~ 

The Chine e enactment doe not define the extent of the d t f 
manders " to prevent crime f b . . u y o com­
but the extent to which the Ch_rom Ce1Dg comIDJtted b~ t~eir subordinates," 
re ponsibility of thi kind o IDte ourts hdave been w11lmg to go in pinning 
Takashi Sakai · n ° con:iman e_r~ was shown by the Trial of 
of National ; :f!~~e: h11; 0 ~i:ar f ;::;es Mibtary Tribunal of the Ministry 
entenced to death after h • g,b i AuguSt'. l9~. The accused was 

or permitting hi ubord · ~VIDg een oun~ guilty, 1111er alia, of" inciting 
and non-combatants . ma e to murder prisoners of war, wounded soldiers 
cruel puni hment and ~~r;~~e'. plunder, deport civilia~s ; to indulge in 
The Tribunal ex re ~ , . and to_ cause destruction of property." 
field Command! ms~dt t~~l~p~~1on 1ttat it wa~ an accepted ~ri~c~ple that a 

hubordinate . It was inconceiv~n~l: th:~sr~~~~~~df~~/~:vdJ:pllDe of hisf 
t e act of atroci ty committed b h' . e en aware o 
when he directed military o t· y ,_s subordmates during the two years 
,. pera ions ID Kwantung and H K h. 
,act had been borne out b th . ong ong. T JS 
officer to the effect that the irde~ t;;tghth s_tatement made by a Japanese 
wa trictly enforced Even t a pnson~rs of war should be killed, 
a knowledge of mu;der of ~e defend;nt, d~rmg the trial, had admitted 
Hong Kong. AJI the evidc:C~ 0 ?~rs O wa_r ID the Stevensons Hospital, 
defendant knew of the t '. . aid the Tnbunal, went to show that the 

. a roc1t1es committ d b h" . 
deliberately let Joo e avagery .. Ii e Y_ JS subordmates and 

. upon c1v1 ans and prisoners of war. 
It will be noted that the Tribunal . 

have known of the act of at ·r pomt_ed out th~t the accused must 
que tion is therefore left ope:oc~ 1~~ committed by his subordinates ; the 
breach of duty in relation to ac~ ef ehr _hhe hwould have been held guilty of 

_ . 0 w JC e had no knowledge. 
A British Military Court at W 

sentenced General Victor Seege t u~pert~l, 10th and I Ith July, 1946, 
charge of being concerned in thr J1r1mpnsonment for three years on a 
of war; the Judge Advocate s/d /~; of a number of Allied prisoners 

1 0 JS accused : " The point you will 
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have to carefully consider-he is not part of any organisation at all-is : 
was he concerned in the killing, in the sense that he had a duty and had the 
power to prevent these people being dealt with in a way which he must 
inevitably have known would result in their death ... it is for you with 
your members, using your military knowledgf" going into the whole of thi 
evidence to say whether it is right to hold that General Seeger, in this period 
between, let us say the middle of August or towards the end of August, was 
holding a military position which required him to do things which he failed 
to do and which amounted to a war crime in the sense that they were in 
breach of the Laws and Usages of War." The Judge Advocate thus made 
it clear that a commander could be held to have occupied a military position 
which required him to take certain measures, the failure to take which 
would amount to a war crime. Yet it seems implicit in the Judge Advocate' 
words that some kind of knowledge on the accused's part was nece ary 
to make him guilty. 

The three trials reported later in this Volume also provide, inter alia, 
some evidence that an accused must have had knowledge of the offence 
of his troops. 

Thus, in the Trial of Student, Counsel and the Judge Advocate poke in 
terms of " General Student's general policy," of no bomb being dropped 
"without Student knowing why " and of the troop believing either that 
the offences had been ordered by the commander or that their offence 
would be " condoned and appreciated. "(1) It is to be noted that the 
possibility of Student being made liable in the absence of knowledge, on the 
grounds that he ought to have found out whether offence were being 
committed or were Likely to be committed, or that he ought to have effectively 
prevented their occurrence, is not mentioned. 

In the Trial of Kurt Meyer, the Judge Advocate lated that anything 
relating to the question whether the accused either ordered, encouraged 
or verbally or tacit!) acquiesced in the killing of pri oners, or wilfully failed 
in his duty as a military commander to prevent, or to take such action as the 
circumstances required to endeavour to prevent, the killing of pri oner , 
were matters affecting the question of the accused' responsibility. (2) 

Here it will be noted that the possibility of a commander being held 
responsible for offences on the grounds that he ought to have pro ided 
against them before their commission is not ruled out. 

The Judge Advocate in the Trial of Rauer and Others, however tated 
that the words, eontained in the charge against Rauer, " concerned in the 
killing " were a direct allegation that he either in ligated murder or con­
doned it. The charge did not envisage negligence.(3) 

The Trial of Field Marshal Erhard Milch by a United State Military 
Tribunal at Nuremberg,(4) from 2nd January, 1947, to 17th April , 1947, i 
also of interest in this connection. 

The Judgment of the Court on count two, which alleged that the 
defendant was a principal in, accessory to, ordered, abetted, took a con­
senting part in and was connected with, plans and enterpri es involving 

(') See pp. 123-4. (' ) Seep. 108. (3) Seep. 116. 
( 4) To be reported in greater detail in a subsequent volume of these reports. 
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medical experiments without the subjects' consent, in the course of which 
experi_ments, the defendant, with others, perpetrated murders, brutalities, 
cruelties, tortures and other inhuman acts, includes the following passage : 

" In approaching a judicial solution of the questions involved in this 
phase of the case, it may be well to set down seriatim the controlling 
legal questions to be an wered by an analysis of the proof: 

(I) Were low-pre ure and freezing experiments carried on at Dachau? 

(2) Were they of a character to inflict torture and death on the 
s•;bjects ? 
(The answer to the e two questions may be said to involve the 
establishment of the corpus delicti.) 

(3) Did the defendant per onally participate in them ? 

(4) Were they conducted under his direction or command? 

(5) Were they conducted with prior knowledge on his part that they 
might be exce ive or inhuman ? 

(6) D id he have the power or opportunity to prevent or stop them? 

(7) If so, did he fa il to act, thereby becoming particeps criminis and 
acce ory to them ? " 

The Co urt Later expre ed the following conclusions, having declared the 
corpus delicri to be proved : 

' (3) The Pro ecution does not claim (and there is no evidence) 
that the defendant per onally participated in the conduct of these 
experiments. 

" (4) There is no evidence that the defendant instituted the experi­
ment or that they were conducted x continued under his specific 
direction or command ... . 

" (5) A urn ing that the defendant was aware that experiments of 
ome character were to be launched, it cannot be said that the evidence 
how any kno~vledge on his part that unwilling subjects would be 

fore d to ubm1t them o r that the experiments would be painful and 
dangerous to human life. lt is quite apparent from an over-all survey 
of t~e proof that the defendant concerned himself very Little with the 
detai l _of the e experiment . It was quite natural that this ~hould be 
o. H1 1:1ost pre ing problem involved the procurement of labour 

and matenal fo r the manufacture of airplanes . . .. 
. ' (6) Did the d~fendant have the power or opportunity to prevent 
or to~ the ~xpenment ? 1t cannot be gainsaid that he bad the 
authonty to either prevent or stop them in so far as they were being 
conducted under the ·au ~ice _of the Luftwaffe. It seems extremely 
probable? however, that, m p1te of him, they would have continued 
under Himmler and the S.S. But certainly be had no opportunity to 
prevent or stop them, unless it can be found that be had guilty know­
ledge . of them, a fact which has already been determined in the 
negative . ... 

" (7) In view of the above findings, it is obvious that the defendant 
never_ became particeps criminis and accessory in the low-pressure 
experiments set forth in the second count of the indictment. 
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" As to the other experiments, involving subjecting human being to 
extreme low temperatures both in the open air and in water, the 
responsibility of the defendant is even less apparent than in the case of 
the low-pressure experiments ... . " 

It will be seen that the accused was held not guilty of being implicated 
in the conducting of the illegal experiments referred to because the Tribunal 
was not satisfied that he knew of their illegal nature ; no duty to find 
whether they had such a nature is mentioned. 

Some support is given, however, to the view that a commander bas a 
duty, not only to prevent crimes of which he has knowledge or which seem 
to him likely to occur, but also to take reasonable steps to discover the 
standard of conduct of his troops, and it may be that this view will gain 

ground. 
The Supreme Court of the United States held that General Yamashita 

had a duty to" take such measures as were within hi power and appropriate 
in the circumstances to protect prisoners of war and the civi lian population," 
that is to say to prevent offences against them from being committed. The 
use of the terms " appropriate in the circumstance " serve to underline 
the remark made previously, namely, that a great di cretion i left to the 
Court to decide exactly where the responsibility of the commander shall 
cease, since no international agreement or usage lay down what the e 
measures are. The Commission which tried Yama hita eemed to a sume 
that he had bad a duty to " discorer and control " the act of hi ubor­
dinates, (see p. 35), and the majority judgment of the Supreme Court would 
appear to have left open the possibility that, in certain circum tance , such a 
duty could exist. In dissenting, Mr. Justice Murphy exprc ed the opinion 
that: " Had there been some element c f knowledge or direct connection 
with the atrocities the problem would be entirely different. " 

Some passages from the judgment of the U nited State Military Tribunal 
which tried Karl Brandt and Others at uremberg, from 9th December, 
1946, to 20th August, 1947, are relevant bere.(1) The evidence before the 
Tribunal bad shown that, by a decree dated 28th July, 1942 and igncd by 
Hitler, Keitel and Lammers, Brandt was appointed Hitler's Plenipotentiary 
for Health and Medical Services, with high authority over the medical 
services, military and civilian, in Germany. The judgment talc : 

" Certain Sulfanilamide experiments were conducted at Raven bruck 
for a period of about a year prior to August 1943. Thee experiment 
were carried on by the defendants Gabhardt, Fi cher, and Oberha u er­
Gebhardt being in charge of the project. At the third meeting of th 
consulting physicians of the Wehrmacht held at the Milita ry Medical 
Academy in Berlin from 24th to 26th May, 1943 Gebhardt and Fi cher 
made a complete report concerning the e experiment . Karl Brandt 
was present and heard the reports. Gebhardt te tified ·that he made a 
full statement concerning what he had done, stating that experiment 
had been carried out on human beings. The e idence i convi ncing 
that statements were also made that the per ons experimented up n 
were concentration camp inmates. It was stated that 75 per on bad 

(1) " The Doctors Trial," to be reported upon in a later volume of this report 
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been experimented upon , that the subjects had been deliberately infected, 
and that different drug had been used in treating the infections to 
determine their re pective efficacy. lt was also stated that three of 
the ubject died. Jt nowhere appears that Karl Brandt made any 
objection to such experiments or that he made any investigation what­
ever concerning the experiments reported upon, or to gain any infor­
mation as to whether other human subjects would be subjected to 
experiment in the .future. Had he made the slightest investigation, he 
could have a certai ned that uch experiments were being conducted on 
non-German national , without their consent, and in flagrant disregard 
of their personal right ; and that such experiments were planned for 
the future. 

" In the medical field Karl Brandt held a position of the highest 
rank directly under Hitler. He was in a position to intervene with 
authority on all medical matter ; indeed, it appears that such was bis 
po itive duty. It doe not appear that at any time lie took any steps 
to check medica l experiment upon human subjects. During the war 
he vi ited everal concentration camps. Occupying the position he did 
and bei ng a phy ician of ability and experience, the duty rested upon 
him to make some adequate investigation concerning the medical experi­
ments which he knew had been, were being, and doubtless would · 
continue to be, conducted in the concentration camps. "(1) 

Similarly, of the accu ed Hand loser, who had been Chief of the Webrmacht 
Medical Services and Army Medical Inspector, it is said : 

" The entries in the Ding Diary clearly indicate an effective liaison 
be_tween the Army Medical Inspectorate and the experiments which 
Ding was conducting a t Buchenwald. There is also credible evidence 
that the la pectorate was informed of medical research carried on by the 
Luftwaffe. The e experiments at Buchenwald continued after Hand­
lo l:' r had gained actual knowledge of the fact that concentration camp 
!nmate had been killed at Da hau as the result of freezing ; and that 
inmates at Raven bruck had died as victims of the sulfanilamide 
experiments conducted by Gebhardt and Fischer. Yet with this 
knowledge Handlo er in his su_perior medical position made no effort 
to investigate the situation of the human subjects or to exercise any 
p~oper degree of control over those conducting · experiments within 
his field of authority and competence. 

" Had the slightest inquiry been made the facts would have revealed 
that in vaccine experiments already conducted at Buchenwald, deaths 
had occur~ed-both a a result of artificial infections by the lice which 
had been imported from the Typhus and Virus Institutes of the OKH 
at <;racow or Lemberg, or from infections by a virulent virus given to 
subject after they had first been vaccinated with either the Weigl, 
Cox-Haagen-Gil?emei ter, or other vaccines, whose efficacy was being 
te ted. Had this step been taken and had Handloser exercised his 
autho_rity, later. deaths would have' been prevented in these particular 
expenme?ts which were originally set in motion through the offices of 
the Medical Inspectorate and which were being conducted for the 
benefit of the German armed forces. 

( 1) Italics inserted. 
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" These deaths not only occurred with German nationals, but also 
among non-German nationals who had not consented to becoming 
experimental subjects. "(1) 

In like manner it is said that the accused Genzken, who was Gruppen-
fuehrer and Generalleutnant in the Waffen S.S., " knew the nature and 
cope of the activities of his subordinates, Mrugow ky and Ding, in the 

field of typhus research ; yet he did nothing to en ure that uch re earch 
would be conducted within permissible legal limit . He knew that con­
centration camp inmates were being subjected to cruel medical experiments 
in the course of which deaths were occurring ; yet he took no teps to 
ascertain the status of the subjects or the circum tances under which they 
were being sent to the experimental block. Had he made the lightest 
inquiry he would have discovered that many of the human subjects u ed 
were non-German nationals who had not given their con ent to the 
experiments. 

" As the Tribunal has already pointed out in this Judgment, • the duty 
and responsibility for ascertaining the quality of the con en~ rests upo_n 
each individual who initiates, directs, or engages in the expenment. It 1 
a personal duty and responsibility which may not be delegated to another 

with impunity.' " 

For these and other reasons, each of the three accu ed named above ' a 
found guilty of war crimes and crimes again t humanitt Brandt ' a 
entenced to death and the other two to imprisonment for hfe. 

More generally, in connection with the guilt of Handlo er an~ the accu_ ed 
Schroeder (who was also found guilty of war crimes and cnme agam t 
humanity and sentenced to life imprisonment) it wa . recalled th_a t, f~~ the 
reasons given by the Supreme Court in the Yama h_it_a proceeding , the 
Law of War imposes on a military officer in a po 1t1on of command . an 
affirmative duty to take such steps as are within hi power and appropn~te 
to the circumstances to control those under his command for the prevention 
of acts which are violations of the Law of War. " 

. Basing their argument on the words of the Tribunal in the ~rial of Karl 
Brandt and Others, which are quoted above in relation t? the guilt of B~andt, 
Handloser and Genzken, the Prosecution in its opening t_a_tement !n the 
Trial of Carl Krauch and Others before a United States Mtbtary Tnbunal 
in Nuremberg (The I.G. Farben Tria1)(2) made the following claim : 

" Moreover, even where a defendant may claim lack of actual 
knowledge of certain details, there can be no ~oubt that he could ?ave 
found out had he, in the words of Military Tnbunal _o. I, made _the 
slightest investigation.' Each of the defendants, with the_ pos ible 
exception of the four who were not Vorstand n:iem_bers, wa 1~ uch a 
position that he either knew what Farben was domg m Leuna, B1tterfeld, 
Berlin, Auschwitz, and_ ~lsewher~, ?r, if he had no ac~~al kno~ledg~ 
of some particular act1v1ty, agam m the words of Military Tnbuna 

(1) Italics inserted. . . f 
( 2) This trial began on 27th August, 1947, and will be reported ma later volume O these 

reports. 
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o. I, ' occupying the posjtion that he did, the duty rested upon him 
to mak~ some adeq~ate ~nvestigation. '(1) One cannot accept the 
prerogatives of authonty without shouldering responsibility." 

It has al ?. been sa id that an accused may not always rely on the fact that 
bat~le con~1t1ons p_r~vented him from maintaining control over rus troops ; 
th~ir _previous training hould be such as to ensure discipline. In his 
ed1~onal com~ent on the Yamashita proceedings,(2) Professor Quincy 
Wnght has sa1d : 

" The issue i a clo e one, but it would appear that International Law 
hol? commanders to a high degree of responsibility for the action of 
their forces. They are obliged to so discipline their forces that members 
of those. ~orces ~ill behave in accordance with the rules of war even 
when_ m1htary . c1rcum tances in considerable measure eliminate the 
practical capacity of the commander to control them." 

Yamashita's long year _of exp~rience may have constituted a damning 
f~ct?~· Had he been an •~expenenced officer or immature in years, rus 
liab1hty may have been con 1dered as being proportionately less. 

Howe~er that ma~ be, there can be no doubt that the widespread nature 
of the cn~es c~mm1tted by the troops under Yamashita 's command was a 
factor which ~e•ghed heavily again~t_the accused. An occasional or solitary 
act o_f_ brutality, ~ape or murder might, through the exigencies of combat 
cond1~1on~, be easily overlooked by even the most zealous of disciplinarians, 
and his ~a1lure to note~~ punish that act would not necessarily be considered 
as showing a lack of d_iltgence on his part. It proved impossible, however, 
to e ~ape the co~clu 100 that accused either knew or had the means of 
kno\~ing of the wide_ pre~d com~ission of atrocities by members and units 
of ~•s comma_nd ; h1 failure to inform himself through the official means 
available to him of wh~t -~as common knowledge throughout his command 
a~d _througho_u t_ the c1v1 Lian population, could only be considered as a 
cnmmal derehct1~n of duty on his part. The crimes which were shown to 
have been ~om_m1tted by Yama hi ta's troops were so widespread, both in 
spa~e ai~d m time, that they could be regarded as providing either prima 
Jac,e evidence that t_he accu ed knew of their perpetration,(3) or evidence 
that _he must have failed to fuJfi_l a duty to discover the standard of conduct 
of h1 troops.(4) 

~or_t ~f mainta! ~ing that a Commander has a duty to discover the state 
of discipline preva1bng a~ong ~i troops, Courts <leafing with cases such as 
tho e at present under discus 10n may in suitable instances have regarded 
means of knowledge as being the same as knowledge itself. This presumption 
has been defined as follow : 

" Me~ns of knowledge and knowledge itself are in legal effect the 
sa~e thmg where there is enough to put a party on i~quiry. Knowl~dge 
w_hich one has or ought to have under the circumstances is imputed to 
him. · · · In other word , whatever fairly puts a person on inquiry is 

(') I1alics inserted. 
(') Loe cit., p. 404. 
(l) Cf. p. 85 concerning the burden of proof in such cases a thi 
(•) Cf. p. 91. s s. 
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sufficient notice where the means of knowledge are at hand ; and if he 
omits to inquire, be is then cbargeable with all the facts which, by a 
proper inquiry, he might have ascertained. A person ha no right to 
shut rus eyes or his ears to avoid information, and then say that he 
had no notice ; he does wrong not to heed to ' igns and signal ' 
seen by him." (39 Am. lur., pp. 236-237, Se-c. 12.) 

It is clear that the knowledge that be might be made liable for offence 
committed by his sub rdinates even if he did not order their perpetration 
would in most cases act as a spur to a commander who might othen i e 
permit the continuance of such crimes of which he wa aware, or be 
in ufficiently •:areful to prevent such crimes from being committed. lt i 
evident, however, that the law on this point awaits further elucidation and 
consolidation. 

(vii) The Problem of the Degree of Punishment to be Applied 

Under International Law, any war crime is punishable with death but a 
le er penalty may also be imposed. Thus even where a uperior ha been 
held responsible for the crimes of his subordinate he ha not always been 
condemned to death. The puni hment mete~ out, like the que tion of 
guilt itself, will depend upon the circumstance of each ca e. The 
Convening Authority who reviewed the Trial of Kurt Meyer commuted 
the death sentence passed on him to one of life imprisonment, on the 
grounds that Meyer's responsibility did not warrant the extreme penalty.(1) 
The sentence of death passed on Karl Rauer wa al o commuted to_ one of 
life imprisonment,(?) and the sentence passed on Kurt Stude~t (\ h1cl_1 wa 
not confirmed) was one of five years' imprisonment.(") Aga in , the h1ghe_ t 
penalty imposed for breach of duty aJone in the Trial of Lt .-Gen~ral Yo ~•0 
Tachibana(4) was the sentence of life imprisonment pa ed on V1ce-Aduural 
Mori. 

In the Trial ofOberregierungsrat Ernst Weimann and Others the Supreme 
Court of Norway decided that a police chief, who knew that ~he torture 
inflicted by his subordinates on Norwegian pri oners wa cau mg death , 
should suffer not death but penal servitude for life on the ground th_at ~e 
himself took no part in the ill-treatment of prisoners and that t~e ~• . tn t 
under his jurisdiction was too wide to allow him to follow ~ch individual 
case personally. The defendant Weimann came to orw~y m July 1944 as 
chief of the German Sipo in Bergen . He was al o m charge -~f the 
Aussendienststellen of Hoyanger in Odda, Aardalstangen and Floro. ~e 
was charged before the Gulating Lagmanosrett in Septembe~, 1946, ~ •t: 
having given permission for the employment of the method_ of ver charft 
Vemehmung," an illegal form of torture, in the interrogation of 23 named 
Norwegian prisoners, one of whom was a woman. In two case the tort~re 
was so severe that the prisoners died from the after-effect of the 111-
treatment. The Court found that though he him elf had not taken part 
in the ill-treatment of prisoners, he was a judge by profes ion and ought to 

(') See p. 109. 
(2) See p. II 4. 
(3) See p. 120. 
(•) See pp. 86-7. 
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~ave reali~ed m?re than anyone how wrong it was to tolerate torture when 
1~terrogatmg prisoners.. The Court considered it a particularly aggravating 
~.1rcumst~nce that de p,te th,~ fact that two prisoners had died as a result of 

versc~arft~ Verneh~ung, the defendant neither changed his methods 
n~r derued his subordmates the use of torture. The Lagmannsrett sentenced 
th, accu ed to death. 

The Supre~e Court o~ appeal (August 1947) altered the sentence to one 
of .Pe~al serv1t~de fo r h.fe. Judge Berger, delivering the opinion of the 
maJonty of the Judge , aid that though it had been found by the Lagmanns­
rett t.hat the appellant bad been aware of what his subordinates were do' 
be. him elf had n~ve.r ill-treated any of the prisoners. The appellant ::~ 
chief of a large d1 tnct where he was unable to follow each individual case 
personally. He had bee~ apparently intent on following bis own country's 
mterests to the be t of h1 understanding. 

CASE NO. 22 

THE ABBA YE ARDEN E CASE 

TRIAL OF S.S. BRIGADEFUHRER KURT MEYER 

CANADIAN MILITARY CO RT, AURICH, GERMA Y 

10rn-28TH DECEMBER, 1945 

Incitement by Regimental Commander to his men to deny 
quarter to opposing troops. Extent of his responsibility 
for shooting of prisoners of war by men under his command. 

Kurt Meyer was accused of having, as Commander of the 
25th S.S. Panzer Grenadier Regiment of the 12th S.S. 
Panzer Division, incited and counselled his men to deny 
quarter to allied troops ; ordered (or alternatively been 
responsible for) the shooting of prisoners of war at his 
headquarters ; and been responsible for other such 
shootings both at his headquarters and during the 
fighting nearby. He pleaded not guilty. In connection 
with the last set of charges and with the alternative charge, 
the Prosecution referred to the presumptions contained 
in Regulations 10 (3), (4) and (5) of the War Crimes 
Regulations (Canada). The accused was found gu_ilty 
of the incitement and counselling, and was held respons1ble 
for the shootings at his headquarters, though not gu_ilty 
of ordering them, and was found not to be responsible 
for the shootings outside his headquarters. A charge 
contained in a second Charge Sheet was abandoned. 
The sentence of death passed against him was commuted 
by the Convening Authority to one of life imprisonment. 

A. OUTLINE OF THE PROCEEDINGS 

). THE COURT 

The Court was convened by the General Officer Commanding the 
Canadian Occupation Force, 3rd Canadian Infantry Division, M~jor­
General C. Vokes, C.B., C.B.E., D.S.O., pursuant to the War Cnme 
Regulations (Canada). 

It consisted of Major-General H. W. Foster, C.B.E., D.S.0., G.O.C. 
4 Cdn. Arrnd. Div., as President, and, as member , Brig. 1. S. John ton , 
D.S.O., E.D., T./G.O.C., 5 Cdn. Armd. Div. ; Brig. H. A. Sparling, D.S.0., 
C.R.A., 3 Cdn. Inf. Div. C.A.0.F. ; Brig. J-1. P. Bell-Irving, D.S.O., 0.B.E., 
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Comd. 10 Cdn. Inf. Bde., and Brig. J. A. Roberts, D.S.O., Comd. 8 Cdn. 
Inf. Bde. Lt.-Col. W. B. Bredin, D.J.A.G. 3 Increment " B " (C.A.O.F.), 
Canadian J.A.G. Over ca , was Judge Advocate. The Prosecutor was 
Lt.-Col. B. J. . Macdonald, O.B.E., E.D., O.C. I Cdn. War Crimes 
Inve tigation Unit, and the Defending Officer was Lt.-Col. M. W. Andrew 
D.S.O., O.C. The Perth Regt . ' 

2. THE CHARGE 

The Convening Officer directed that the aecused be tried on two Charge 
Sheets. Pur uant to ub- ection (I) of Section 4 of the War Crimes 
Regulations (Canada), Brigadier R. J. Orde, Judge Advocate-General, 
certified the case a approved for trial on the charges set out therein. At the 
conclu ion of the tria l on the first Charge Sheet, however, the approval of 
the Convening Office r wa a ked , and given, not to proceed with the second. 

The accused pleaded not guilty to all the charges. 

The following are the text of the two Charge Sheets: 

FIRST CHARGE SHEET 

The Accused, BRIGADEFUHRER KURT MEYER, an 
Officer in the former Wajfen S.S., then a part of the 
Armed Forces of the German Reich, now in the charge 
of 4 Battalion, Royal Winnipeg Rifles, Canadian 
Army Occupation Force, Canadian Army Overseas, 
is Charged With : 

FIRST CHARGE COMMJTTJNG A WAR CRJME 

in that he 

in the Kingdom of Belgium and Republic of France 
during the yea r 1943 and prior to the 7th day of June, 
1944, when Commander of 25 S.S. Panzer Grenadier 
~ e?iment, in violation of the laws and usages of war, 
mc,ted and coun elled troops under his command 

deny quarter to Allied troops. 

SECO D CHARG E : COMMlTTI G A WAR CRIME 

in that he 

in the Province of Normandy and Republic of 
France on or about the 7th day of June, 1944, as 
Commander_ of 25 S.S. Panzer Grenadier Regiment, 
was re pon Ible for the killing of prisoners of war 
in violation of the laws and usages of war whe~ 
troops. und~r his command killed twent~-three 
Canadian prisoners of war at or near the Villages 

of BURON and AUTHJE. 

BRIGADEFUHRER KURT MEYER 

THIRD CHARGE ; COMMITTING A WAR CRIME 

in that he 

at his Headquarters at L' Ancienne Abbaye, Ardenne 
in the Province of Normandy and Republic of 
France on or about the 8th day of June, 1944, when 
Commander of 25 S.S. Panzer Grenadier Regiment, 
in violation of the laws and usage.s of war gave orders 
to troops under his command to kill seven Canadian 
prisoners of war, and as a result of such orders the 
said prisoners of war were thereupon hot and 

killed . 

FOURTH CHARGE: COMMITTING A WAR CRIME 

(Alternative to 
Third Charge) in that he 

in the Province of Normandy and Republic of 
France on or about the 8th day of June, 1944, a 
Commander of 25 S.S. Panzer Grenadier Regiment, 
was responsible for the killjng of pri oner of ' a r 
in violation of the laws and u ages of :,var, when 
troops under his command sho! and killed even 
Canadian prisoners of war at hi s Headquarter at 

L ' Ancienne Abbaye Ardenne. 

FIFTH CHARGE : COMMlTTI 'G A WAR CRIME 

H 

in that he 

in the Province of Normandy and Republic of 
France on or about the 7th day of J~ne, 19~, a 
Commander of 25 S.S. Panzer Grena~1er Regiment, 
was responsible for the kjlling of pn oner of war 
in violation of the laws and usages of war, w~en 
troops under his command killed eleven Canad1~n 
prisoners of war (other than those_ referred to m 
the Third and Fourth Charges) at his Headquarters 

at L'Ancienne Abbaye Ardenne. 

SECOND CHARGE SHEET 

The Accused BRIGADEFUHRER KURT MEYER, ~n 
Officer in the,former Wajfen S.S., then ~ part oft ,e 
Armed Forces of the German Reich, now m t~e charge 
of 4 Battalion, Royal Winnipeg Riff es, Canadian Armis 
Occupation Force, Canadian_ Army Overseas, 

Charged W11h : 
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CHARGE: COMMITTlNG A WAR CRIME 

in that he 

in the Province of Normandy and Republic of 
France on or about the 17th day of June, 1944, as 
Commander of 12 S.S. Panzer Division (Hitler­
Jugend), wa responsible for the killing of prisoners 
of war in violation of the laws and usages of war, 
when troops under his command killed seven 
Canadian prisoners of war at or near the Village of 

MouEN. · 

3. THE OPE ING OF THE CASE FOR THE PROSECUTION 

The Pro ecutor re ted hi case upon Articles_ 23 (c) and (d) of the Hague 
Convention of 1907 concerning the Laws and Customs of War on Land, 
Articles 2 and 5 of the Geneva Convention of 1929 relative to the Treatment 
of Prisoners of War, and Articles l and 2 of the Geneva Convention for 
the Amelioration of the Condition of the Wounded and Sick in Armies in 
the Field. He referred al o to Amendment No. 12 (1929) of the Manual 
of Military Law. The last, he said, contained a number of relevant pro­
visions, many of which were simply restatements of the Hague and Geneva 
Conventions; Paragraph 51, however, in dealing with the prohibition of 
the killing or wounding of an enemy who has laid down his arms and has 
no longer means of defence, stated that, " This prohibition is clear and 
distinct ; there is no que tion of the moment up to which acts of violence 
may be continued without disentitling the enemy to be ultimately admitted 
to the benefit of quarter. War is for the purpose of overcoming armed 
re istance and no vengeance can be taken because an individual has done 
his duty to the last but escaped injury." 

The Pro ecution contended that Meyer was responsible, either directly 
or due to " wilful or criminal negligence and failure of the accused to perform 
his duties as commander of the troops concerned," for the offences alleged 
in the first Charge Sheet. 

Dealing with the first charge, the Prosecutor stated his opinion that there 
was ufficient evidence to show that Meyer had ordered his troops to deny 
quarter, but, he ob erved, " We have, however, to avoid any argument on 
that point, confined our charge to one simply of inciting and counselling, 
which of cour e, in any event, is a war crime." 

Turning to the econd charge, he pointed out that it was believed that at 
least one officer had participated in the mass shootings alleged to have 
taken place at Buron and Authie, and stated: " Apart from regulation (4), 
which makes this participation prima facie evidence of Meyer's responsi­
bility,(1) he himself has admitted that he took an active part in leading this 
battle, and was well forward, as was his usual practice, in an effort to 
' draw on ' his young troops in this, their first engagement. It will be 

( 1) By" regulation (4)," Counsel intended to signify number 10 (4) of the War Crimes 
Regulations (Canada). Regarding this provision, see pp. 110-12 and 128. 
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submitted that because of this the court can reasonably infer that the accused 
must share directly in the responsibility for what occurred. . . . The 
ferocity of this treatment of prisoners, its widespread character, and the 
large number of separate crimes, conveys a definite impression that there 
must have been preliminary incitement and approval given, or orders issued, 
and is therefore of assistance to the court in determining the responsibility 
of the accused on this particular charge." 

The Prosecutor indicated that whether the Court accepted the third or 
the fourth charge, which were alternatives, might turn in part on the weight 
which they placed on the evidence of a Polish youth named Jesionek. On 
these, and on the fifth charge, he summarised the evidence which he proposed 
to call. 

4. THE EVIDENCE FOR THE PROSECUTION 

Twenty-nine witnesses were called by the Prosecution. Further e idence 
included various pre-trial ·statements and affidavits and a considerable 
number of extracts from the proceedings of a SHAEF Court of Enquiry 
which had made a preliminary investigation of the case. 

The evidence against the accused may be divided into four parts, com­
prising respectively that intended to prove, first the inciting and counselling 
alleged in the first Charge, secondly the shooting of pri oner of war by 
troops under his command in or near Buron and Authie al)eged in Charg~ 2 
and a connection between Meyer and these offences sufficient to make him 
responsible for them, thirdly the shootings at the headquarter alleged !n 
Charges 3-5, and fourthly the giving of the orders by the accused alleged 111 

third Charge. 

Io connection with the first charge, evidence was provided by four ex­
members of the 25th S.S. Panzer Grenadier Regiment which had been under 
Meyer's command.(1) 

The first, in a statement made previously before the SHAEF Court of 
Enquiry, which was read to the court, said that in April 1944 a Compa~y 
Sergeant Major had read to him and the rest of the H.Q. Company, while 
on parade, certain secret orders, which the Company had bad to ign, l? 
signify that they understood them, and which included in tructions that 1f 
prisoners were taken they were to be shot after interrogation. 

The second witness acknowlMged a pre-trial statement made to a war 
crimes investigation unit, in which he said that he had heard Meyer utter 
words to the effect that his regiment took no prisoners. On being que tioned 
by the President of the Court, the witness said that in Februar~ or March 
1944 orders that no prisoners should be taken had been read to ht company 
by the same Company Sergeant Major as has previou ly been mentioned. 

(1) Acting under No. 10 (8) of the War Crimes Regulations (Canada), the President of 
the Court ruled that the names of the German witnesses should not be rcl~sed •~ . the 
press, in order to protect them against ~ibl«: retaliation. In deference to this dec1s1on, 
the names of German witnesses are not given m these pages. 
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The third witne s :;aid that on 6th June, 1944, his platoon had heard a 
speech from a Company Commander to the effect that no prisoners should 
be taken and that he had been present when Meyer in a speech made late 
in I 943 at B verloo, had aid, " my regiment takes no prisoners." On 
being asked by defending coun el, however, whether Meyer had not actually 
aid'' I do not want any of my troops to be made prisoners," the witness 

replied that he was no longer able to give an answer to that question. He 
could not remember ever being told by any officer or N.C.O. to shoot 
pri oner . He remembered an order offering leave to soldiers who did 
take prisoner , and he thought that no punishment was meted out to those 
who took them. The peech at Beverloo was forgotten by himself and his 
comrades when they went .into action. 

The fourth of the witne e refe rred to, Jan Jesionek, a Polish youth who 
had been con cripted into the 12th S.S. Panzer Division, told how the 
accu ed had made a peech at Le Sap, in which he had said that the German 
oldier hould take repri a ls on prisoners of war. (Under cross-

examination, however, the ·witne s confessed that the accused used the word 
" Engli hman " not " pri oners," but he claimed that the speech was so 
wo rded that it was under tood that no prisoners were to be taken, but 
should be hot.) The witne aid that von Buettner, the accused's Adjutant, 
whom the accu ed had de cribed as his best officer, had at about Whitsun, 
1944, . i ued a company instruction in which he sa id, " our company takes 
no pn oners." 

Much ?f the evidence for the Prosecution fell within the second category 
and wa intended to how that the shooting of prisoners of war alleged in 
Charge 2 had ~aken place, and in circumstances which would make Meyer 
)~ga ily re pon 1ble for the e offences. For the most part, testimony was 
given by member and ex-members of the Canadian Army, who had them-
elve be~n taken pri oner during the action around Authie and the Abbaye 

Arde-nne ~n the fir t day of the Allied invasion ; but corroborating evidence 
wa provided by French civilian . 

~n extract from the evidence given at the SHAEF Court of Enquiry by 
!'1a~or Learmont, who e company had been in the vanguard of the fighting, 
ind icated that he and a group of other prisoners had been lined against a 
wa ll at Buron, and covered by machine guns. It seemed clear that they 
were to be hot. A German oldier, whom the Major took to be an N.C.O., 
appeared _an_d from ~i actions seemed to prevent the shootings from taking 
place. S1m1lar tone of uch interventions by individual Germans were 
to~d by two other witne se . Major Learmont, however, also saw a fellow 
p~1soner shot becau e he had been wounded and could not march. The 
w1tne was able to late that the particular group of prisoners of which he 
formed a part were, from the time of their arrival at the Abbaye Ardenne 
escorted by Feldgendarmerie of the 12th S.S. Division. ' 

The evidence which Lt.-Col. Petch, who had commanded the North 
Nova_ Sco_tia Hi_ghlander in the fighting, had given the SHAEF Court of 
Enquiry, in which he de cribed the military situation around Authie on 
?th June, included a statement that the enemy personnel in the area had 
mcluded elements of two infantry regiments belonging to the static defences 
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of the area. Furthermore, a prisoner of the 21st S.S. Panzer Division had 
been captured near Buron on that day. 

As part of the evidence of the shootings at Meyer's headquarters, alleged 
in Charges 3-5, the testimony of a French national named M. Vico, of 
various members of Canadian and British Concentration Units and of a 
Canadian Army Pathologist showed that eighteen bodies of Canadian 
soldiers had been disinterred from concealed graves in the garden of the 
Abbaye and had been identified by the discs which they wore. All bore 
fatal head wounds ; eight had evidently been shot while the others appeared 
to have been killed with a blunt instrument. 

Evidence was brought to show that these prisoners were mis ing from 
their unit on 7th June, and that several of them had been interrogated at 
the Abbaye headquarters on that day. It was hown that at the relevant 
times, the accused had been at the Abbaye, and that it had been hi 
Regimental Headquarters. 

Cpl. Macleod of the Canadian Army (along with three other witne se_ ) 
stated that, when the pay books which had been taken away from ce'.ta1;1 
of the prisoners at the Abbaye were later returned, they were not all d1 tn­
buted, because some of the prisoners were no longer pre ent to claim them. 

The evidence falling within the fourth category was given by Jan Jc ionek, 
who said that, at the Abbaye on 8th June, 1944, he had een a guard announce 
to the accused that seven Canadian pri oners had been taken. Whereupon 
Meyer had said, ' what should we do with the e prisoner ; t~ey ? nly eat 
our rations." (The witne s later confessed under cro s-exammat1on that 
he could not remember the accused's exact word , but their meaning wa , 
" what can we do with these men ; their only purpo e i to eat our ration . ) 
The accused had then said, for all tho e pre ent to hear, ' In future no 
more prisoners are to be taken." After that the pri oner had ~cen 
conducted into a park attached to the Abbaye and as each one went into 
the park the witne heard a shot. He could only a ume that Meyer had 
given orders that they should be shot. Je ionek had then entered the park 
and had seen seven Canadian dead bodies. He and everal other German 
soldiers had stood in a big semi-circle around the bodie , becau e the pot 
where the bodies lay was full of blood. 

5. THE EVIDENCE FOR THE DEFE CE 

The accused, giving evidence on oath, denied ever aying that hi u~it 
took or would take no prisoners, and empha i ed tha t during the entire 
Normandy Campaign he gave no order to hoot prisoner . De cribi~g 
the speech which he had delivered to the 15th Company at Le Sap he _said 
that Jesionek's statement that he had instructed the oldiers to take repn al 
against prisoners of war was untrue. He also denied knowi ng, _on 7th June, 
that any Canadian prisoners were shot.at the Abbaye, and clrumed that on 
the mornjng of the 10th June, two officers had reported that a numb r 
of dead Canadians had been found lying in a garden in ide the headqua rter . 
They had the impression that the Canadians had been hot. He_ went to 
the garden and when he found that their report wa true he had been incensed. 
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He gave in tructions to h is Adjutant to find out who · had done the deed 
and ordered that the Canadians should be buried. ' 

In urveying the operations of 7th June, he mentioned that, in a village 
nea r the Abbaye Ardenne called Cussy, he had found the Commander 
of the Grenadier Regiment of the 21st Panzer Division, who had his head­
qua rters there. The accu ed also stated that there had been Feldgendarmerie 
at hi headquarter at the Abbaye Ardenne. 

The second witne for the Defence, an officer of the 12th S.S. Panzer 
Divi ion aid that during training and during the first days of the invasion 
an in truction had been circulated that all prisoners should be sent " back 
to Divi ion " a quickly as po sible, except those taken by Reconnaissance 
mi ion , who had permi ion to question them. He had heard no reports 
that the accused had aid that his unjt took no prisoners. The witness 
stated that during July 1944, the accused had ordered that 150 prisoners 
hould be sheltered in the building of hjs own headquarters because of the 

bad we~ther. He had never heard of prisoners being shot at the Abbaye 
at any time. 

When a ked whether there were other troops north-west of Caen on the 
7th ~f June,_ be_ ide the 12th Panzer Division, he replied that Caen itself 
wa m the ~il!e_tmg area of the 21st Panzer Division, that a battle group of 
the latter D1v1s1on had been put into action north-west of Caen on the 6th 
a~d that othe: units in the area had comprised Coastal Defence personnel'. 
Air Force Unit and a heavy anti-tank battalion. 

_In connection with the di sposi tion of troops in the Caen area, the third 
w1tn_e fo r the Defence, the Regimental Commander of the 21st S.S. Panzer 
Reg1m~nt, said that the headquarters of that Division and of the 716th 
Coa t I Division were ituated in a quarry north-west of Caen on the 8th 
June. I~ the ame area n the same day he could remember parts of fue 
202 Anti-tank Battalion of the 21st Panzer Division and some Air Force 
per onnel. 

_A further Defence witoe s, an Adjutant of the 12th S.S. Panzer Division, 
said_ that_ he had received order three or four days after the beginrung of 
the mvas1on that pri oners of war should be evacuated" back to Division " 
as oon as possible. 

_As ,~itness~s for the character of the accused, the Defence produced his 
wife, his Sen_1or Com~anding General, an ex-officer of Meyer's battalion 
and a Canadian Captam who had gained a favourable impression of Meyer 
when a prisoner in bis bands. 

6. THE EVIDENCE FOR THE REBUTTAL 

The Prosecution ~ lied several witnesses for the rebuttal. One of these, 
a youth named D~mel Lacbevre, said that in the evening of the 8th June, 
1944, he had gone mto the garden of the Abbaye with about four friends in 
or~er to play games. While he was there be noticed that the Germans bad 
built a shelter~ the positi~n of which he indicated. He returned on the 
9th and I ?th m _the even.mg and apart from the shelter he saw nothing 
unus~al ; m ~articular, he saw no dead bodies. Under cross-exarrunation 
the witn~ss sa!d that he was very familiar with the garden and that he would 
have noticed 1f anyone had been digging there. 
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7. THE CASE FOR THE DEFENCE 

Counsel for the Defence chose not to make any opening address before 
calling witnesses, but delivered a closing addre s. 

He began by asking the Court to place little weight on the evidence of 
the first Prosecution witness, who had not been present for cross­
examination by the Defence and questioning by the Court. He submitted 
that the witness's story, according to which an N.C.O. had read ecret 
orders in the street of a town, no doubt with civilians pre ent in the absence 
of any officer on parade, was contrary to common sense and from a military 
point of view ridiculous. He also doubted whether a witne s could po ibly 
have memorised accurately a document which he had once heard read. 

Counsel pointed out that Jesionek had said that it had only been under­
stood from Meyer's speech (the exact words of which he could not 
remember) that reference was actually being made to prisoner . Meyer 
on the other hand, while his account of his speech \ ·a the same a that of 
Jesionek in so far as it had stressed the need for self-reliance, denied that 
retaliation against prisoners had been intended. Three Prosecution wit­
nes es, as well as Meyer, had said that there were tanding order that 
prisoners should be taken ; and exercises on the interrogation of such 
prisoners had been mentioned. 

Counsel's submission was that Meyer never gave any order that prisoner 
should not be taken and that if any such statement had been made no weight 
was placed on it by the men in his command. The fir t charge therefore 
remained unproved. 

Regarding the second charge, Counsel made three submi ion for the 
consideration of the Court. The first was that there were not only 25th 
Panzer Regiment troops around Buron and Authie on 7th June, 1944, but 
troops of the 21st Panzer Division, too. Secondly, the Defence claimed that 
if Canadian prisoners were killed in the area of Authie and Buron on 7th 
June 1944 there was no evidence as to the formation to which tho e 
resp~nsible' belonged. To rebut the presumption that the:e wa a gene~a l 
plan, sponsored by Meyer, to shoot prisoners was the evidence of Ma1or 
Learment and Sgt. Dudka, who both told of an N.C.0. or officer who had 
stopped any intended shooting by the guards of Canadians. Other wi~nc e 
had described how they had been accorded the normal treatment of prisoner 
of war. In the third place, there was evidence that Meyer had given helter 
of 150 prisoners in his own headquarters. Furthermore, 200 Canadian 
had been captured on 7th June, I 944. They had urvived although they 
could not all be needed for interrogation. There could therefore be no 
general plan for shooting prisoners. 

Counsel concluded his treatment of the second charge by submitting 
that once a Brigade Commander had sent his men to the attack be had no 
control over their individual actions. 

Turrung to the third and fourth charges, Coun el spent some time in 
attempting to discredit Jesionek's evidence by contra~tin~ hi statements 
in court on a number of details not connected or only mdtrectly connected 
with the alleged offences with his words spoken during his interrogation 
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by a war crimes inve tigating team, and with the evidence of other witnesses 
on the same subject . With more particular reference to the alleged 
hootings, Counsel claimed that Je ionek 's story conflicted with the evidence 

of Lachevre. Counsel a ked how the garden at the Abbaye could be 
completely undi turbed and unmarked if graves had recently been dug and 
if there had been a large pool of blood where the bodies had been ? Finally, 
as there was no evidence a to who shot the seven Canadians, even as to 
thei ( regiment, Coun cl ubmitted that the Court could not rightly find 
anyone guilty of the act. 

With regard to the fifth charge, Counsel pointed out that there was 
considerable evidence that the German military police had had charge of 
the pri oner in que tion , and ubmitted that any suspicion should be directed 
in their direction. H e expre sed the opinion that, had any person in 
au thority o rdered the hootings, it was unlikely in the first place that the 
pay books of the victims wo uld have been openly produced later, instead 
of being destroyed, and in the second place that marks of identification 

ould have been left on the bodie . 

8. THE PROSECUTOR'S LO I G ADDRESS 

Dealing in the cour e of hi clo ing remarks with the first charge, Counsel 
for the Pro ecution a ked whether it was likely that a Company Sergeant 
Major , ou ld have undertaken to read orders of the kind alleged, unless 
he had a uperior order to do so. He maintained further that this officer 
had adopted the only po sible means of conveying secret orders to his 
troop ·, when he gathered them together in tight formation and conveyed 
to them orally the conten ts of the written instructions which he held in his 
hand . Counsel pointed o ut the wealth of evidence which must be weighed 
aga in t the word of the accu ed that he had given no orders that prisoners 
were to be shot. A proof of the accuracy of Jesionek's words, Counsel 
a ked the Court to compare the bulk of his account of Meyer' s speech at 
Le Sap wi th that of the acc u ed himself. 

If the Court sti ll had any doubt as to the first charge, Counsel asked 
them to consider the evidence as to the actual shootings and to ask them­
elves whether the e could have happened without incitement or counsel. 

Furthermore, there wa practically no evidence that they had resulted in 
the punishment of the offenders. 

Whether the accu ed were found guilty on either the third or the fourth 
charge would depend almo t exclu ively on the weight placed by the Court 
on his evidence a nd on that of Jesionek. The latter was a Pole who had 
deserted from the G erman Army ; his father had been imprisoned by the 
S.S. for a period. everthele s, there was no reason why he should act 
out of pite again t Meyer personally. His evidence had not been shaken 
in any material respect by cross-examination. Taking it as firmly estab­
lished that the shooting did occur, the only explanation would be that 
~omeone _at _the headqua rter , with Meyer's knowledge or approval, carried 
1t out, within a hundred metres of his command post, in broad daylight, 
and at a time when he could have been and probably was there. This 
presupposed either that the persons committing the deed felt secure in the 
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knowledge that the Regimental Commander had ordered the shooting or 
had approved it, or that the perpetrators had no fear of di ciplinary 
consequences if they should be found out. The Court had heard of the 
accused's reputation as a strict disciplinarian. 

By contrast with Jesionek's account, which he characteri ed as hone t 
and convincing, Counsel drew attention to the fact that Meyer, in previous 
examinations, had denied all knowledge of the shooting , e en a fter being 
informed of the evidence obtained from Jesionek. On being told that he 
was to be tried he had subsequently made a statement, whjch Coun el 
regarded as untrue, admitting that he knew of the hooting of eighteen 
prisoners, and saying that it was reported to him on 10th or I Ith June. 
Despite the recent nature of the shootings, he had told the Court that he 
had not been able to find' the perpetrators. Was it probable, a ked Coun el, 
that the bodies were left for several days with ci ilian in the vicinity . 
Would they have been buried in five separate graves had the all been hot 
at the same time ? Furthermore, Mm. Vico and Lache re had hown that 
no bodies were there on the evening of the 8th, 9th, or 10th June, or on 
the I l th. Again , the shelter which had been con tructed by the German 
was in such a position as to make it improba ble that the accu ed had ent_e '.ed 
the garden by the way he had described, or seen the bodies from the po 1t1on 
which he had indicated while in the witness box. 

While he would not cla im that there definitely were no other troops in 
the neighbourhood, Counsel maintained that there wa no po i~i e ev!dence 
tt . the prisoners were killed by troops other than the Mey~r Regunent. 
Though most of the troops involved in the killing were weari ng ca.mou_flage 
uniform, he claimed that they were a ll under Meyer' _command. He pointed 
out that the offer of leave to soldiers who took pn ners only came later, 
when the flow of prisoners had diminjshed. 

Even if the shootings alleged in the fifth charge " ere committed by the 
Military Police erving at Meyer 's headquarter , the former, were clearly 
under the latter 's disciplinary control. 

Regarding the question of the handing back of the pri oner · ~ay bo~k , 
Counsel for the Prosecution thought that the Defence wa expecting a little 
too much efficiency in suggesting that any per on in authority would have 
destroyed those of the shot prisoners. 

9. SUMMJNG UP OF THE J DGE ADVOCATE 

The Judge Advocate pointed out that the killing of pri oners , a a war 
crime, not only under international cu torn and u age, but_ al o under the 
Hague Convention No. IV of 1907 and the G ene a Pn oner of War 
Convention of 1929. 

If an officer, though not a participantinor pre ent at the~o~mi ion of a _war 
crime incited, counselled, in ti gated or procured thecomm1s 10n of a warcnme, 
and a fortiori, if he ordered its commis ion , he might be puni hed a a war 
criminal. The first and third charges fell within this category of offence . 
In the second fourth and fifth charges, however, Meyer wa alleged to have 
been " respo~sible for " the crimes set out therein. In this connection, 
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