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FOREWORD 

In the last preceding volume of these Reports, ~ases were included which 
discussed in what circumstances the denial of a fair trial constituted a 
substantive war crime of which members of the enemy forces of occupation 
could be held to be guilty. The first of the cases reported in this volume 
deals with kindred topics, but on a wider basis which goes a long way beyond 
the denial of a fair trial in any of the various ways in which that failure of 
justice may be manifested in individual cases. The scope of the issue can 
be best illustrated by a quotation from the Judgment of the Tribunal now 
reported, where it says : " No defendant is specifically charged in the indict­
ment with the murder or abuse of any particular person. If he were, the 
indictment would no doubt have named the alleged victim. Simple murder 
and isolated instances of atrocities do not constitute the gravamen of the 
charge. Defendants are charged with crimes of such immensity that mere 
specific instances of criminality appear insignificant by comparison. The 
charge in brief is that of conscious participation in a nation-wide, govern­
mentally organised system of cruelty and injustice in violation of the laws of 
war and humanity, and perpetrated by the authority of the Ministry of Justice 
and through the instrumentality of the courts. The dagger of the assassin 
was concealed beneath the robe of the juri t. The record is replete with 
evidence of specific criminal acts, but they are not the crimes charged in the 
indictment. They constitute evidence of the intentional participation of 
the defendants and serve as illustrations of the nature and effect of the 
greater crimes charged in the indictment " . The persons charged, while 
they do not reach the status of the heads of the State who were tried by .tle 
International Military Court (which I shall describe as the I.M .T.) as " major 
criminals", were still persons in such positions of far-reaching power, both 
in the geographical area over which their influence extended and in the 
importance of the effects of their action, that they were more nearly akin to 
the " major criminals ·, than to actual perpetrators such a individual 
judges, prosecutors or legal officials who would generally be charged with 
individual crimes like the denial of a fair trial. It wa therefore proper 
that these proceedings should take place in one of the Courts establi bed in 
Nuremberg after, and at the suggestion of, the Judgment of the I.M.T. 
These Courts conducted what ha ve be~n called the " Subsequent Proceed­
ings " in which the prosecution was organised and conducted on behalf of 
the United States under General Telford Taylor. When I write these words, 
about the middle of August, 1948, all the trials which it is now contemplated 
to hold in this category have been concluded, except two. It is hoped, so 
far as time and space allow, to include Reports of the greater number of 
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FO REWORD 

ih e trials in his erie . The trial and therefore the Reports of them will 
of remar ble value to~ ard the understanding of the full effect of the 

J.M.T's Judgment. and also for acbjeving the two main purposes which 
th se trials and the Report have in mind-the- recording in sworn testimony 

f the relevant hi tory of the event , and the development of the law and 
juri pruden e relating to war crime and also to the kindred category crimes 
a_ai nst humanity. It will be impo ible in the future to neglect the study 
r th material relati ng to thi. vital branch of international law. 

The y tern of Courts in which the Subsequent Proceedings were tried 
at at uremberg. They were organised under Control Council Law No. 10 

and Mili tary Go emment Ordinance No. 7. They were International 
C urt ; their juri diction wa determined by their constituent laws, which 
incorporated the principle of the London Charter. They had a wider 
juri diction than the Briti h Military Couns, in particular because their 
juri di tion included crimes again t humanity which the British military 

ourt did not ; and not unnaturally their jurisdiction differed in various 
re peel from that exercised by mo t of the Allied National Courts which 
tried war crimes, details of which will be found in these Reports. From the 
standp int of the reporter, this Trial and its fellows have the great merit 
that the Court in each case delivers a reasoned judgment both on fact and 
law. In view of the careful and illuminating analysis of the facts and of the 
principle of law involved, which ha been prepared by Mr. Brand, I have 
no intention here of repeating what he has done. 

I hall only attempt here some very general remarks which I make merely 
note how the particular war crime and crimes against humanity discussed 

in the Judgment and in the Report show the development of this branch 
f international law consequent on the war of 1939-1945. What the Nazis 

called law and justice was no more than a de cription of one of their methods 
f exercising terrori m or domination. It was indeed the negation of law 

and ju tice and everything which goe with those words. It may be asked 
,by they thought it nece ary to cover their deeds with so tenuous and 

t ansparent a veil of legality or forrnali m, if indeed any pretence even of that 
, •a left in the " acht und ebel " scheme. But generally the decrees 
which were drafted by the defendant in the case and by others, and on which 
the courts and judges were to act, had no vestige of legality in the true sense. 
All wa arbitrary, nothing in any way resembling impartial justice. The 
judge was to do what he thought would, in the circumstances, be the will of 
the Fuhrer. It is true that the Imperial Roman and Byzantine lawyers, 
corrupted by the loss of the idea of freedom, coined the maxim quod placuit 
principi, legis habet vigorem, but they did have and act upon highly civilized 
codes. They did not throw everything both civil and criminal into a blind 
arbitrary despotism. Perhaps the same feeling as was embodied in the 

FOREWORD vii 

dictum that hypocrisy is the tribute which vice pays to virt~ influenced_ the 
Nazis and perhaps the subservient people were at least a httle mesmensed 
by the sacred name of law. In any case the defendants who have ~n 
convicted illustrate by their deeds the atrociousness of the crimes of which 

they have been found guilty. 

The Norwegian case, a Report of which is included in this volum;, i:r:~ 
interesting decision of the Courts of Norway. The Report has ~e~ P ep 
b Mr Aars Rynning who was a member of the Legal Pubhcatto~s Corn-

y · . . · h · h c mittee was dissolved. mittee until the Comm1ss1on, and wit ,t t e om , . 
N I who was only an ex-officio member of that Committee, am _left to fu~; o~ neglect the duties of supervising Mr. Brand '.s_ labours, which he 
performs so admirably and with so little need of superv1s1on. 

WRIGHT 

Lon.don, August, 1948 



CASE NO. 35 

THE JUSTICE TRIAL 

TRIAL OF JOSEF AL TSTOTIER AND OTHERS 

UNITED STATES MILITARY TRIBU AL, REM­

BERG, 17TH FEBRUARY-4TH DECEMBER, )947 

Liability for War Crimes, Crimes against Humanity and 
Membership of Criminal Organisations of German Judges, 
Prosecutors and Officio.ls of the Reich Ministry of Justice. 

Altstotter and the other accused in this trial were former 
German Judges, Prosecutors or officials in the Reich 
Ministry of Justice. . All were charged with committing 
war crimes and crimes against humanity between Septem­
ber, 1939, and April, 1945 and with conspiring between 
January, 1933 anq April, 1945 to commit such offences. 
Several were also charged with membership of criminal 
organisations as defined in the judgment of the Nurem­
berg International Military Tribunal. 

The Count alleging conspiracy was attacked by Defence 
Counsel and the Tribunal ruled that it had no jurisdiction 
to try a defendant upon a charge of conspiracy con­
sidered as a separate offence. 

One accused died before the opening of the trial and the 
Tribunal declared a mis-trial as regards a second. Four 
accused were found not guilty and the remaining ten were 
held guilty of war crimes, crimes against humanity, 
membership of criminal organisations, or of two or all 
three of the foregoing. Sentences imposed ranged from 
imprisonment for life to imprisonment for five years. 

In its judgment the Tribunal dealt, inter alia, with the legal 
basis of the Tribunal and of the Law which it applied, the 
scope of the concept of crimes against humanity, the legal 
position of countries occupied by Germany during the 
war, the illegality of condemning to death nationals of 
such territories for high treason against Germany, the 
illegality of proceedings taken under the Nacht und 
Nebel plan, and in general the legal aspects of the part 
taken in furthering the persecution of Jews and Poles and 
other aspects of Nazi policy by various of the accused 
acting in their official or judicial capacities. 
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EF ALTS T OTTER 

. O TLl E OF THE PROCEEDINGS 

I. THE COCRT 
The ourt befo re \\hich thi trial , a held was a United States Military 

Tribun11 ct up under the authori ty of Law No. 10 of _t~e Allied Control 
Council ~ r Germany and Ordinan e o. 7 of the M1btary Government 
of th nited rate Zone of Germany.(1) 

- · 111[ CHAR £ 
The ac u ed who e name appea red in the Indictment were the following : 

J ~ef It totter. ilhelm von mmon Paul Bamickel, Hermann Cuhorst, 
Karl Engert. Guenther Joel, Herbert Klemm, Ernst Lautz, Wolfgang 
:\ilettgenberg, Guenther ebelung, Rudolf Oeschey, Hans Petersen, Oswald 
R thaug, Curt Rothenberger, Franz chlegelberger and Carl Westphal. 

Detailed allegations were made agai n t them in the Indictment and were 
arranged under fou r Count , headed : The Common Design and Conspiracy, 
Har Crimes, rime against Humanity, and Membership in Criminal 
Organisations. The fir t three cou nt related _to all accused , but the fourth 
to ome only. .,,. 

The e ence of Count One Common Design and Conspiracy) is contained 
in the fir t three paragraph appearing under thi heading, which run as 
f 11 \\ : 

' I. Between January, I 933 and April , 1945, all of the defendants 
herein, acting pur uant to a common design, unlawfulJy, wilfully, 
and nowingly did con pire and agree together and with each other 
and with diver- other per on to commit War Crimes and Crimes 
again t Humanity, a defined in Control Council Law No. 10, Article ll. 

·' ~- Throughout the period covered by this Indictment all of the 
defendant herein, acting in concert with each other and with others, 
unla\ fully . wilfully, and knowingly were principals in, accessories to, 
ordered, abetted, took a con eating part in, and were connected with 
plan and enterpri e involving, the commission of War Crimes and 

rime again t Humanity. 
11 of the defendant herein , acting in concert with each other 

and with other , unlawfully, wilfully, and knowingly participated as 
leader . organiser , in tigator , and accomplices in the formulation and 
execution of the aid common de ign , conspiracy, plans, and enterprises 
to c mmit, and which in olved the comm ission of War Crimes and 
Crime~_ against Humanity, and accordingly are indi;idually responsible 
~or theLr wn act and for all act performed by any person or persons 
m e. ecution of the aid common de ign, conspii:acy, plans, and enter­
pri e . " 

The crime in olved were sa id to embrace ' atrocities and offences against 
I er on and property including plunder of private property, murder, 

(') or a general _a_ count of the . n11ed tales law a nd practice regarding war crime 
tnal~ held before M,lnar) . Comm1s ions and Tribunals a nd Military Government Courts, 
,ec Volume II! of _th, sene. !Jp. 10 -120. The present is the first report in this series of 
, ~umes to ~~al \\Ith:? ase tned ~fore such a Milita ry Tribunal. Reports on others of 
:1'c 1"beh,e tnal held before the nited tates Military Tribunals in Nuremberg will appear 
in u equent volume . 

JOSEF AL TS TOTTER 3 

extermination, enslavement, deportation, unlawful imprisonment , torture, 
persecutions on political , racial and religious grounds, and ill-treatment of, 
and other inhumane acts against thousands of persons, including German 
civilians, nationals of other countries, and prisoners of war " . The method 
allegedly used were described in these terms : " It was a part of the said 
common design, conspiracy, plan~, and enterprises to enact, issue, enforce, 
and give effect to certain purported statutes, decrees, and orders, which were 
criminal both in inception and execution, and to work with the Gestapo, 
SS, SD, SIPO and RSHA for criminal purposes, in the course of which the 
defendants, by distortion and denial of judicial and penal process, committed 
the murders, brutalities, cruelties, tortures, atrocities, and other inhumane 
acts, more fully described in Counts Two and Three of this Indictment " . 
The Indictment subsequently went on to claim that : " The said common 
design , conspiracy, plans, and enterprises embraced the use of the judicia l 
process as a powerful weapon for the persecution and extermination of all 
opponents of the Nazi regime regardless of nationality and for the persecu­
tion and extermination of ' races '." 

Paragraph 8 of the Indictment set out the substance of Count Two 
( War Crimes): 

" Between September, 1939 and April, 1945, all of the defendants 
herein unlawfully, wilfulJy, and knowingly committed War Crime , 
as defined by Control Council Law No. 10, in that they were principals 
in, accessories to, ordered, abetted, took a consenting part in, and 
were connected with plans and enterprises involving the commis ion 
of atrocities and offences against persons and property, including, 
but not limited to, plunder of pnvate property, murder, torture, and 
illegal imprisonment of, and brutalities, atrocities, and other inhumane 
acts against thousands of persons. These crimes included, but were 
not limited to, the facts set out in Paragraphs 9 to 18, inclu ive, of 
this Indictment, and were committed against civilians of occupied 
territories and members of the Armed Forces of nations then at war 
with the German Reich and who were in the custody of the German 
Reich in the exercise of belligerent control. " 

In pariigraph 9 it was alleged that all defendants used · ' extraordinary 
irregular courts, superimposed upon the regular court sy tern . . . to 
suppress political opposition to the Nazi regime " . 

Paragraphs 10 to 18 alleged against various named accused in particular, 
inter alia, the trial by Special Courts, involving the " denial of all emblance 
of judicial process ", of Jews of alJ nationalities, Poles, Ukrainians, Russian , 
and other nationals of the occup1.,d Easte'rn territories, indiscriminately 
classed as " Gipsies " ; the extension of discriminatory German laws to 
non-German territories for the purpose of exterminating Jews and other 
nationals of occupied countries ; the denial of access to impartial justice to 
these nationals ; participation on the part of the Ministry of Justice with the 
OKW(1) and the Gestapo, in the execution of Hitler ' s decree of " ight 
and Fog " (Nacht und Nebel) whereby civilians of occupied territories who 
had been accused of crimes of resistance against occupying forces were 

(') I.e. Oberkommando Wehrmacht (Army High Command). 
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spirited away for secret trial by certain Special Courts of the Justice Ministry 
within the Reich, in the cour e of which the victims' whereabouts, trial, and 
subsequent di position were kept completely secret, thus serving the dual 
purpo. e of terrorising the victims· relatives and associates and ba~ng 
recourse to any evidence, witne e , or counsel for defence ; and taking 
part in " Hitler 's programme of inciting the German civilian population 
to murder Allied airmen forced down within the Reich". These war 
crime were aid to constitute " violations of international conventions, 
particularly of Articles 4, 5, 6, 7, 23, 43, 45, 46 and 50 of the Hague Regula­
tion , 1907, and of Articles 2, 3 and 4 of the Prisoner of War Convention 
(Geneva, 1929), the laws and cu toms of war, the general principles of 
criminal law as derived from the criminal laws of all civilised nations, the 
internal penal laws of the countrie in which such crimes were committed, 
and of Article ll of Control Council Law o. I 0." 

The kernel of the charges made under Count Three (Crimes against 
Humanity) is contained in paragraph 20 of the Indictment, which claims 

that : 
" Between September, 1939 and April, 1945, all of the defendants 

herein unlawfully, wilfully, and knowingly committed Crimes against 
Humanity as defined by Control Council Law No. 10, in that they were 
principals in, accessorie to, ordered, abetted, took a consenting part in, 
and were connected with plan and enterprises involving the commission 
of atrocitie and offence , including but not limited to murder, exter­
mination, en lave:nent, deportation, illegal imprisonment, torture, 
persecution on political , racial and religiou grounds, and ill-treatment of, 
and other inhumane acts again t German civilians and nationals of 
occupied countrie ' . 

The detai led allegation which al o appear under this Count related to 
offence which were aid to be " further particularised " in the paragraphs 
appearing under Count Two (War Crimes), which were " incorporated 
herein by reference ". It wa charged that " the said Crimes against 
Humanity con titute violation of international conventions, including 
Article 46 of the- Hague Regulation . 1907, the laws and customs of war, the 
general principles of criminal law a derived from the criminal laws· of all 
civili ed nation , the internal penal law of the countries in which such crimes 
were committed and of Article 11 of Control Council Law No. 10." 

Finally, under Count Four (Membership in Criminal Organisations) it was 
charged that the defendant It totter, Cuhorst, Engert, and Joel were 
guilty of " member hip in an organisation declared to be criminal by the 
International Military Tribunal in Ca e No. 1,(1) in that each of the said 
defenda nts wa a member of Die chutz taffeln der National Sozialistischen 
Deutschen Arbeiterpartei (commonly known as the •· SS " ) after 1st 
September, 1939.' Similarly, Cuhor t , Oe chey, Nebelung, and Rothaug 
were aid to be guilty of member hip of the Leadership Corps of the Nazi 
Party at Gau level after I t eptember, 1939, and Joel of membership of the 

~) That i to say by the uremberg International Military Tribunal in its Judgment, 
delivered 30th September and 1st October, 1946, on the trial of Goring and others. 
See pp. 65-72. 
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Sicherheitsdienst des Reichsfilhrer SS (commonly known as the " SD ") 
after 1st September, 1939. Such membership was said to be in violation 
of Paragraph l (d) Article 11 of Control Council Law No. 10. 

The defendants, having each been served with a copy of the Indictment in 
German at least thirty days before the commencement of the trial, were 
arraigned on 17th February, 1947. Each pleaded not guilty to all charges 
made against him. German Counsel selected by the accused were approved 
by the Tribunal and represented the defendants throughout the trial. 

The defendant Carl Westphal died before the commencement of the trial 
and on 22nd August, 1947, the Tribunal entered an order declaring a mis­
trial as to the defendant Karl Engert, who had been able to attend court for 
only two days after 5th March, 1947. 

The trial was conducted in two languages with simultaneous translation 
of German into English and English into German throughout the proceed­
ings. 

3. A CHALLENGE TO THE SUFFICIENCY OF COUNT O E OF THE INDICTMENT 

The sufficiency of Count 1 of the indictment was challenged by the defen­
dants upon jurisdictional grounds, and on 11th July, 1947, the Tribunal 
made the following order :(1) 

" Count l of the indictment in this case charges that the defendants, 
acting pursuant to a common design , unlawfully, wilfully and knowingly 
did conspire and agree together to commit war crimes and crimes 
against humanity as defined in Control Council Law No. 10, Article 2. 
It is charged that the alleged crime was committed between January, 
1933 and April, 1945. 

" It is the ruling of this Tribunal that neither the Charter of the 
International Military Tribunal nor Control Council Law o. 10 ha 
defined conspiracy to commit a war crime or crime against humanity 
as a separate substantive crime ; therefore, this Tribunal ha no juri -
diction to try any defendant upon a charge of conspiracy con idered 
as a separate substantive offence. 
• " C_ount l of the indictment, in addition to the separate charge of 
conspiracy, also alleged unlawful participation in the formulation and 
execution of plans to commit war crimes and crimes again t humanity 
which actually involved the commission of such crimes. We therefore 
cannot properly strike the whole of Count l from the indictment but 
in so far as Count l charges the commission of the alleged cri~1e of 
conspiracy as a separate substantive offence, distinct from any war 
crime or crime against humanity, the Tribunal will disregard that 
charge. 

" This ruling must not be construed as limiting the force or effect of 
Article 2, paragraph 2, of Control Council Law No. 10, or as denying 
to either prosecution or defence the right to offer in evidence any fact 
or circumstances occurring either before or after September, 1939 if 

( 1) See pp. 104-110. 

.. 
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such facts or circumstances tend to prove or to disprove the commission 
by any defendant of war crimes or crimes against humanity as defined in 
Control Council Law o. 10." 

It may be added here that the final Judgment of the Tribunal included the 

followi ng words : 

" Thi Tribunal has held that it has no jurisdiction to try any defend­
ant for the crime of conspiracy a a separate substantive offence, but 
we recognise that there are allegations in C?u~t One of the I~dictment 
which constitute charge of di rect comm1ss1on of war cnmes. and 
crimes against humanity. However, after eliminating the conspiracy 
charge from Count One, we find that all other alleged criminal acts 
therein set forth and committed after I st September, I 939, are also 
charged as crimes in the ub equent counts of the indictment . . yve 
therefore find it unnece ary to pass formally upon the remammg 
charge in Count One. Our pronouncements of guilt or innocence 
under Counts Two, Three, and Four di pose of all issues which have 
been submitted to us.·• 

4. THE EV IDE CE BEFORE THE TRIBU AL 

The pre entation of evidence was begun on 6th March and ended on 
13th October, 1947. The Tribunal heard the oral testimony of 138 witnesses 
and received some 2, 100 documentary exhibits, the majority being put in 
by the Defence. 

The fact contained in the evidence put before the Tribunal may be sum­
marised under the following heading : 

(i) The Progressive Degrada1io11 of 1he German Judicial Sys1em under Hitler 

The Tribunal admitted evidence relating to the degeneration of the 
German judicial system from 1933 onward ; their reason for doing so is 
et out elsewhere.(1) 

It was shown for in lance that, begi nning in 1933, there developed side by 
ide two proce es by which , in the words of the Judgment of the Tribunal, 

" the Ministry of Justice and the courts were equipped for the terroristic 
functions in support of the azi regime.' By the first, the power of life and 
death was ever more broadly e ted in the courts. By the second, the penal 
law were extended in such inclu ive and indefinite terms as to vest in the 
judges the wide t discretion in the choice of Law to be applied, and in the 
con truction of the cho en law in any given case. The texts of many statutes 
were put as evidence of the increa ed severity of the criminal law and the 
development of a les strict definition of the legal nature of punishable acts. 
The latter was e pecially evident in the statutes concerning the " sound 
sentiment of the people" and cri me by analogy, and those regarding " under­
mining the defensive st rength of the nation ". 

(1) Seep. 73 
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Thus, Article 2 of the " Law to Change the Penal Code ", which was 
promulgated on 28th June, 1935, by Adolph Hitler as Fuhrer and Reich 
Chancellor, and by Dr. Guertner as Reich Minister of Justice, ran as follows: 

" Article 2. Whoever commits an act which the law declares as 
punishable or which deserves punishment according to the fundamental 
idea of a penal law and the sound concept of the people, shall be 
punished. If no specific penal law can be directly applied to this act, 
then it shall be punished according to the law whose underlying principle 
can be most readily applied to the act ".(1) 

On 17th August, 1938, a decree was promulgated against ' undermining 
German defensive strength ". It provided in part : 

" Section 5. (1) the following shall be guilty of undermining German 
defensive strength, and shall be punished by death : 

" I . Whoever openly solicits or incites others to evade the fulfil­
ment of compulsory military service in the German or,, an allied 
armed force, or otherwise openly seeks to paralyse or undermine 
the will of the German people or an allied nation to self-a sertion by 
bearing arms." 

Furthermore, on 20th August, 1942, Hitler issued a decree which ran as 
follows: 

" A strong administration of justice is necessary for the fulfilment 
of the tasks of the great German Reich. Therefore, I commission and 
empower the Reich Minister of Justice to establish a National Socialist 
Administration of Justice and to take all necessary measures in accord­
ance with my directives and instructions made in agreement with the 
Reich Minister and Cliief of the Reich Chancellery and the Leader 
of the Party Chancellery. He can hereby deviate from any existing 
law. " 

(1) The Tribunal in its Judgment commented as follows : 
" As amended, Section 2 remained in effect until repealed by Law No. 11 of the 

Allied Control Council. The term ' the sound people's sentiment 'as used in amended 
Section 2 has been the subject of much discussion and difference of view as to both its 
proper translation and interpretation. We regard the statute as furnishing no 
objective standards' by which the people's sound sentiment may be measured '. In 
application and in fact this expression became the • healthy instincts ' of Hitler and 
his co-conspirators. · 

" What has been said with regard to the amendment to Section 2 of the Criminal 
a:,<Je is equally true of the amendment of Section 170a of the Code by the decree of 
Hitle_r of 28th June,. 1935, which is also signed by Minister Guertoer and which 
provides : 

" • If an act deserves punishment according to the common sense of the people 
but is not declared punishable in the Code, the prosecution must investigate whether 
the underlying principle of a penal law can be applied to the act and whether justice 
can be helped to triumph by the proper application of this penal law '. 
" This new conception of criminal law was a definite encroachment upon the rights 

of the individual <:itizen because it subjected him to the arbitrary opinion of the judge 
as to what constituted an offence. It destroyed the feeling of legal security and 
creat~d an atmosp_here . of terrorism. This principle of treating crimes by analogy 
provided an expedient mstrumentality for the enforcement of Nazi principles in the 
occupied countries. German criminal law was therefore introduced in the incor­
porated areas and also in the non-incorporated territories, and German criminal law 
was thereafter applied by German courts in the trial of inhabitants of occupied 
countries though the inhabitants of those countries could have no possible conception 
of the acts which would constitute criminal offences." 
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The e law were, upon their -face, of general applicability. Discrimina­
tions on political racial, and religiou grounds were to be found not in the 
text but in tbe application of tbe text. 

oin identa!Jy ,, ith the development of these laws and decrees there arose 
however, another body of ub tantive law which expressly discriminated 
again t minority group both within and without the Reich, and which 
formed the ba i for racial religiou , and poljtical persecution on a vast 
cale. decree of 4th December 1941, " Concerrung the Organisation 

and Criminal Jurisdiction agai n t Poles and Jews in the Incorporated 
Ea tern Territorie · ·, i an out la nding example of this body of law and also 
illu trate~ the extension of German laws to purportedly annexed territory 
and to territory of the o- ailed protectorates.(1) ' 

It wa al o deemed nece a ry to u e the Ministry of Justice and the entire 
ystem of ourts for the enforcement of the penal laws in accordance with 
ational Socialist ideology. Thu , by a decree of 21st March, 1933 
pecial Courts \~ re establi hed within the district of every court of appeal '. 

the e ourt . a~d. th_e " People's_ Court " were given wide discretiona~ 
power~ and Junsd1ct1on, and during the war their sphere of operation was 
e tended to the occupied territo ries. 

The evidence relati~g to _th~ actual operation of the law in Nazi Germany 
h?\~·"d that tw? ba 1c pnnc,ple were held to govern the conduct of the 

Mm, try of Ju t,ce .. The first wa the absolute power of Hitler in person or 
by delegated authonty to enact, enforce, and adjudicate law. The second 
wa the inconte tability of_ uch law. 1n German legal theory, Hitler was 
no_t only the upreme Leg, lator ; he was also the Supreme Judge. The 
evidence ~l o de~on tra ted that Hitler and his highest associates were not 
content with the,~ u~nce of general ?irectiv~s for the guidance of the judicial 
proce , but also m I led upon the nght to interfere with individual criminal 
enten <;; F~rthermor~,. by is uing " Judges' Letters" and " Lawyer ' 

Letter , Th,erack, M 101 ter of Ju lice, sought to ensure that the Bench 
and Bar should both act according to azi principles. 

!~ the domin_ation by Hitler and the political "guidance" of the 
m, t~ of Ju~llce wa added the direct pressure of Party functionaries 

and pohce offic1al . 

(ii) The acht und ebel ( igh t and Fog Plan 

. A de _re~ of Hitler's signed by Keitel on 7th December, 1941, provided, 
inter aha m ub lance a follows : 

(a) th3~ criminal act committed by non-German civilians directed 
agam _t ~he Reich or occupation forces endangering their safety 
or tnki_ng P?wer hould require the application of the death 
penalty m principle ; 

(b tht u_ h criminal act would be tried in occupied territories onlv 
\\ en it appea red probable that the death sentence would b~ 

(') See pp. 11-13, 62, and 9_-4_ 
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passed and carried out without delay. Otherwise the offenders 
would be taken to Germany ; 

(c) that offenders taken to Germany were subject to court martial 
procedures there only when a particular military concern hould 

require it; 
(d) that the Commanders-in-Chief in occupied territorie and certain 

subordinates within their command would be held per onally 
responsible for the execution of this decree ; 

(e) that the Chief of the OK W would decide in which of the occupied 
territories this decree would be applied. 

The Hitler decree was sent to the Reich Minister of Justice on 12th Decem­
ber, 1941 , endorsed for the attention of defendant Schlegelberger. The 
latter signed a decree of 7th February, 1942, whereby the Ministry of Justice 
took over the conduct of Nacht und Nebel operation . 

The defendant von Ammon commented in evidence : 
" The essential point of the NN procedure, in my estimation , con­

sisted of the fact that the NN prisoners disappeared from the occupied 
territories and that their subsequent fate remained unknown . ' 

The Night and Fog decree was from time to time implemented by everal 
plans, which were enforced by various of the defendants. One such scheme 
was for the transfer of alleged resistance prisoners, or persons from occupied 
territories who had served their sentences or had been acquitted, to concentra­
tion camps in Germany where they were held incommunicado and · were 
never heard from again. Another scheme was for the tran fer of the in­
habitants of occupied territories to concentration camps in Germany as a 
substitute for a court trial. 

The evidence established that in the execution of the Hitler acht und 
Nebel Decree the Ministry of Justice, special courts, and public pro ecutors 
acted together with the OKW and Gestapo in causing to be arre ted , trans­
ported to Germany, tried, sentenced to death and executed, or impri oned 
under inhumane conditions in prisons and concentration camp , thou and 
of the civilian population of the countries overrun and occupied by the 
German military forces. 

Many accused Nacht und Nebel persons were arrested and ecretly 
transported to Germany and other countries for trial. Often they were 
denied the right to introduce evidence, to be confronted by witne e against 
them, or to present witnesses on their own behalf. They were denied the right 
of counsel of their own choice, and were sometimes denied the aid of any 
counsel. No indictment was served in many instances and in uch case the 
accused learned only a few moments before the trial of the nature of the 
alleged crime for which be was to be tried. The entire proceeding were 

secret. 

In autumn, 1944, Hitler ordered the discontinuance of the acht und 
Nebel proceedings by the civil and the OKW courts and transferred the entire 
operation to the Gestapo. 

The Night and Fog Decree originated with Hitler as a plan or scheme to 
combat alleged resistance movements against the German occupation 

B 
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fon.: • but it \\,1~ c.irly extended by the Ministry of Just" . 
•· oiler C\ • · a_!ai1 th Germa n Reich. Often the " offen ice, ~o include 
c,l•1ccmcd the c.:urit) of the armed forces in the occupied te c~t . m no way 

I ., • •1• m ones Many 
o t 1c n ou:ur, ~u a tcr nu 1tary operations had ceased O • • 
1 · 1 . r m areas whe 

t 1erc '"-re nn m1 11..1ry operau n . re 

(ii i) Th,· P/,111 fur Racial Extermi11a1io11 

The c,iJcn, · ,11 o rc\ealed the cx i tence under Hitler's I f 
ti · · d · · · ru e O a plan for 

1c_ p.:1 ~cutwn ,tn extermina tion of Jews and Poles eith b , 
·11l111g " b 1· · • ' er } means of 

. , t,· } con mement in cone ntra t1on camps which oft · I • t' c ti · , · en mvo ved the 
u ,1 n u, .11.: , 1ct11n~. Le r form of racial persecution I · h 1 I · were a so practised 

gvH', nml:nt.1 au t 1onty and was shown to have const"t t d · 
1-,lrt v, the g.:a..:ral policy of the Reich. l u e an mtegral 

n~ !'eich 'l.l ini~II) o Ju tice wa in many ways involved in the . 
of th,, rlan. . \\ 111 appea r fro m the following paragraphs b. h execution 
,um m· "v of ti , t · . w 1c et out a , . ll: mos important evidence brought specifically a . t h 
a cu,eJ. gam eac 

(i \) Th:! El'ldt'l/t'l' 01/('( · J , . · / / . •r11111g II< ,mua Accused : (1) S,ch/egelberger 

Thi accu cd wa, appoi nted o 10 h O b 
in the R..:ich Mini,try of 1 . ' n d t . ~to er, 1931 , Secretary of State 

po~i(1on he held unti l Gucr~n~~~ ~:a~~ ~1~~:rJ of Justicf 94Guertner, wh ich 
put m charge of the Re· h I" . . anuary, l, when he was 
f tat' WI Th. i k m1 try of Justice as Administrativ ! Secreta ry 
u;u /·19 .. p ien hi i~~ , be a'.11e the new Minister of Justice on 20th 
- · - , · ege rger re igned from the Ministry. 

The C\ idcnce again,t thi d ~ d . 
t_hc general dcba ~ment of thee ~n ant concerned first his connect_ion wi th 
Adolph ll itl..:r and by 11 lb erman legal system. A decree tgned by 
C rimin,ll ( ode t prO\ _de it~ged . rgcr on 4th September, 1941, Jmended the 
:rnd c, .:rim"inal . .. ·r1 c e. e,1th penalty for dangerous habitual criminals 

, 1 ncce Ila led fo th · munn or b, th. d . f . r e protectton of the national com-
. , c e ire or JU t expiation " Th d I . pnn I iL n, fo1 the e. tabli hm . • . e _ecree a so con tamed 

tcrritone . Pur,uant t ad ent of mart_i_a l la\\ :n the mcorporated Eastern 
h-~rg.:r. higcthl'r '\ ith Keiteti r~e of t he _F~hrer of 16th March, 1939, Sehl gel­
"- hi h. 11: tcr al:a rde l~ed thn th': Mmister of the Interior, issued a decree 
pr· rdent ,et u; und~r the e Reic? ~~urt _from the necessity to follow 
· ·t ·.:t an intcrprct·itio f pre- azi r~gime m Germany ; the Court must 

iue,)h '" ,.1n<1 ,,f 1,. ' 1 _n ° thc la \~ whJch takes into account the change of 
h , _g" concept~ which th S h 

1 l: c ,e ah,i in c~idem:e c. e new tate . as brought about." 
mcnt ''I\ rn by the. d ': ral examples of the assistance and encourage­
tion 1~f the lau· ,lFccu ': to Hnlc_r in hi personal interferences in the opera-

n . I r In t·rn e t h ~entcnceu LO l\\O "nd h . ' 1 w~ s own that a Jew who had be;:n 
hande o r hv ·ctilc, .1~e- all yea r imprisonment for hoarding eggs , a 
had (k,ircd th~ \ ·1 ·t,·mg·~ dergchr to the Gestapo for execution, because Hi tler 
r l. ' c·1t J J 94 I 1 • ·, three ju ti e, of the·. u· n I Schlegel berger removed from their 

- ncbcrg Court, who had passed a sentence n 

111 In th• intert.-sb of p -
r l! gen 1 ;ee , """· n ,ummary will f I gurltv Tl~ TP·. · J or u!' Barn,-: el Pet appear o the evidence relating to Westpha 

"-Ord · ·- noun.ii exp,inded u ' _er en, . ebelung and Cuhorst, who were found nol 
' urc -et ou t on p. w. pon 115 findmg of not guilty regarding Cuhorst, and its 
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a Polish farmhand which Hitler regarded as too light. In December, 1941, 
the accused, at the wish of Himmler, quashed a sentence passed on a German 
police officer who had obtained by beating a confession from a milking­
hand named Bloeding. 

It was Schlegelberger's signature on a decree of 7th February, 1942, 
which imposed upoi. the Ministry of Justice and the German courts the tasks 
involved in the prosecution, trial, and disposal of the victim of Hitler's 
Night and Fog plan. In an affidavit, the accused von Ammon stated, 
inter a/ia : " The decree of 7th February, 1942, signed by Schlegelberger, 
contained, among others, the following provisions : Foreign witnesse could 
be heard in these special cases only with the approval of the Public Prosecu­
tor, since it was to be avoided that the fate of NN prisoners became known 
outside of Germany." 

Schlegelberger prepared a draft of a proposed ordinance ' concerning 
the administration of justice regarding Poles and Jews in the incorporated 
Eastern territories ". A comparison of its ph.raseology with the ph.ra eology 
contained in the law against Poles and Jews of 4th December, 1941 , disclosed 
that Schlegelberger's draft constituted the basis on which, with certain 
modifications and changes, the law against Poles and Je, s was enacted. 
This law provided : 

" I. Criminal Law 
" I. (I) Poles and Jews in the incorporated Eastern territories are to 

conduct themselves in conformity with the German laws and with the 
regulations introduced for them by the German authorities. They are 
to abstain from any conduct liable to prejudice the sovereignty of the 
German Reich or the prestige of the German people. 

" (2) The death penalty shall be imposed on any Pole or Jew if he 
commits an act of violence against a German on account of hi being 

of German blood. 
" (3) A Pole or Jew shall be ~entenced ~o death, or in less serious 

cases to imprisonment, if he manifests anti-German sentiment by 
malicious activities or incitement, particularly by making anti-German 
utterances, or by removing or defacing official notices of German 
authorities or offices, o r if he, by his conduct , lowers or prejudices the 
prestige or the well being of the German Reich or the German people. 

" (4) The death penalty, or in less serious cases impri onment hall 
be imposed on any Je\\ or Pole : 

" I. If he commits any act of violence against a member of the 
German Armed Forces or associated service , of the German 
Police Force or its auxiliaries, of the Reich Labour serv ice, of 
any German authority or office or of a section of the 
N.S.D.A.P.; 

" 2. If he purposely damages installations of the German authorities 
or offices, objects used by them in performance of their duties 
or objects of public utility ; 

" 3. If he urges or incites to disobedience to any decree or regulation 
issued by the German authorities ; 
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, 4. Jf he con pire to commit an act punishable d 
(2) (3) a~d (4), paragraphs I to 3, or ifhe serii~str sub-sections 
the carrymg out of such an act or if he ofli hi y contemplates 

h ' ers mself t . 
. uc . an act, or accepts such an offer or if h . o commit 
rnformation of such act or of the •· ' t t ' e fobtams credible 

d f . • , n en 10n o com ·t . . 
an a ils to notify the authorities or m1 tmg it, 
thereby a t a ti me when danger can still bany person threatened 

" - f . . e averted. 
:, . 1 he t m unlawful possession of fuea h 

any weapon fo r stabbing or hitting of errnsl, . and-grenades or 
h • , xp os1ves amm - · 

or ot er implements of war or if he has d 'bl ' . urut10n 
that a Pole or a Jew is in u~lawful p e:re 1 e mformation 

d f .1 . ossess10n of su h b' 
an a1 to noti fy the authorities forthwith c o ~ects, 

" II. Punishment hall a lso be im osed o . 
contrary to German Criminal L p n . Poles or Jews if they act 
d . aw or commit any act f h ' 

e erve punt hment in accordance with the f or V: i~h they 
~ erman Criminal Law and in view of th . undamental prmc1ples of 
incorporated Eastern territories. e mterests of the State in the 

" I II _. : . . (2) The death sentence shall b . . 
\ here it is pre cribed by the law Mor - ~ imposed m all cases 
law doe not provide fo r the d th eov~r, m these cases where the 
if the offence point to partic:1:r1 s:~~nc~, tt may an~ shall b_e imposed 
larly ~rave for other reasons : th: det~t1onable motives or ts particu­
upon Juvenile offender . t sentence may also be passed 

" 2. Criminal Procedure 

" IV. The State Pro ecutor sh II 
considers that punishmen t . . tha pro~e~ute a Pole or a Jew if he 

" 1 10 e public mterest 
V. (I) Poles and Jews hall b . . 

Di trict Judge. e tned by a Special Court or by the 

.. (2) The tate Pro ecutor ma . . 
ourt in all ca es P ro d ' Y mst1tute proceedings before a Special 

D. . · cee mg ma b · . 
t tnct J udge if the pu . h y e mst1tuted by him before a 

h ms ment to be i d · . t an five year in a penal cam mpose ~snot likely to be heavier 
camp. P, or three years m a more rigorous penal 

· ' (3) The juri diction of the p 1 , .. Yl (l) E eop e s Court remains unaffected 
. very entence will b f . . 

Pro ecutor may hO\\ever ap It en orced without delay. The State 
the Court of Appeal Th' ' pea rom the sentence of a District Judge to 

· e appea l has t b I d . . .. (2) Th · h O e O ged w1thm two weeks. 
e ng t to lodge complain hi 

of Appeal i re erved exclu ivel ts w . ch are to be heard by the Court 
.. YU p I Y to the State Prosecutor 

f . o e _a~d Jews cannot chall . 
0 alleged partiality. · enge a German Judge on account 

" VIII . (I) Arrest and tern 
there are good grounds to porary detention are allowed whenever 

" (2) During the 1· . usp~ct that an offence has been committee!. 
th pre 1mmary mq · h e a rre t and any other c _ . uiry, t · e State Prosecutor may order 

" JX p I oe ,c1ve measures permissible 
. ·. o es and Jews are n . . 

p roceedmg . Jf the un wo rn ~t sw_o~ 10 as witnesses in criminal 
epositwn made hy them before the 
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Court is found false, the provisions as prescribed for perjury and false 
depositions on oath shall be applied accordingly. 

" X. (I) Only the State Prosecutor may apply for the reopening of a 
case. In a case tried before a Special Court, the decision concerning 
an application for the reopening of the proceedings rests with this Court. 

" (2) The right to lodge a plea of nullity rests with the State Prose­
cutor-General. The decision on the plea rests with the Court of 

Appeal. 
" XI. Poles and Jews are not entitled to act as prosecutors either in 

a principal or a subsidiary capacity. 
" Xll. The Court and the State Prosecutor shall conduct proceedings 

within their discretion and according to the principles of the German 
Law of Procedure. They may, however, dispense with the provisions 
of the German Law on the Organisation of Courts and on Criminal 
Procedure, whenever this may appear to them advisable for the rapid 
and more efficient conduct of proceedings. 

" 3. Martial Law 
" Xlll. (1) Subject to the consent of the Reich Minister of the 

Interior and the Reich Minister of Justice, the Reich Governor (Ober­
priisident) may until further notice enforce Martial Law in the 
incorporated Eastern territories, either in the whole area under his 
jurisdiction or in parts thereof, upon Poles and Jews guilty of grave 
excesses against the Germans or of other offences which seriously 
endanger the German work of reconstruction. 

" (2) The Courts established under Martial Law impose the death 
sentence. They may, however, dispense with punishment and refer 
the case to the Secret State Police. 

" (3) Subject to the consent of the Reich Minister of the Interior, 
the constitution and procedure of the Courts estab\jshed under Martial 
Law shall be regulated by the Reich Governor (Oberpriisident). 

" 4. Ex tent of Application of this Decree 
" XIV. (I) The provisions contained in Sections 1- ]Y of this decree 

apply also to those Poles and Jews who on 1st September, 1939, were 
domiciled or had their residence within the territory of the former 
Polish State, and who committed criminal offences in any part of the 
German Reich other than the incorporated Eastern territories. 

" (2) The case may also be tried by the Court within whose juri -
diction the former domicile or residence of the offe der is situated. 
Sections V- VIII apply accordingly . 

" (3) Paragraphs l and 2 do not apply to offences tried by the Courts 

in the Government General. 

" S. Supplementary Provisions 
" XV. Within the meaning of this decree the term t Poles ' includes 

Schutzanghorige or those who are stateless." 

Section XIV of the law was repeatedly employed by the courts in the 
prosecution of Poles, and on 21st January, 1942, Schlegelberger issued a 
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decr~e provi~ing that the law aga inst Poles and Jews " will 
applicable with the consent of the Public Prosecutor to otfe be eq~ally 
before the decree came into force. ,, nces committed 

ea~t~~g~~~~~~:s wa~ ~nwi~l in_g to hextend the system of deportation to the 
R . . . • is so ution , owever, was that proposed b him 

e1ch M101ster Lammers, in a secret letter on 5th April 1942 . y to 

th:• :~~~: ~~lf-J~w\ ,~ho ar~1~ap~ble of propagation sh~uld te given 
u m1 o sten isation or to be evacuated in the same 

manner as Jews." 

(v) Klemm 

From July, 1940 to March 1941 Klemm . . 
department dea ling with leg~) ma~ters i~ t~as m H~ll_and as head of the 
Scyss-lnqua rt and had cha rge ·of both . ·1 e occupat10n government of 
sect ion in Holland had jurisdiction over ~v1 and p~nal law . . The penal 
and Dutch nationa ls whose acts were sa id t~ri:n~n. cltlzens not m ~he army 
He -~a~ a lso liaison officer between the C~n n~g~ on German interests . 
Administ rat ion of Justice and the Secretary of ;:~s1~~e~~~neral for t_he 
at The Hague. From March 1941 t J u c m1stry of Justice 
office of the Deputy of the Fuhrer anct°Pa~nu~rt 19~4, ~Iemm _was in the 
of Group Ul- C. D uring this period he : . ance _e~y m Berhn as Chief 
~ inister o f Ju tice Th ierack and the Part ~~ the lia ison officer between 
State Secretary in the Ministry of Just · Y a ncellery. He later became ice. 

During hi period of service in H 11 d h 
24t~ and 30th September, 1940, ma r~e~",.' t e ac,~used wrote letters dated 
Legislation Lange Vijverberg w· th . . Secret ' to the Department for 
the registration and confiscati~n ~f J~!•i~~on:o and r~commendations as to 
of the persecution of the Jews in Holland J. /erty/n Holla_nd. He knew 
of Justice, he exercised supervision ov~r ths tat; ecrctary m the Ministry 
4th ~e~ember, 1946, again t Poles and Jews a e en orce~ent of the Law of 
perta ining to case tried under that de nd dea lt with cl_e mency matters 
office in the Party hancellery h cree. Furt_h~r, during his term of 
that ,~hile the German riminai / ;7te _to th~ Minister of Justice, stating 
to other foreign juvenile it ho~lde o~ J~ven1les_ could be made applicable 
~ipsy j~venile . The lett;r a l o tate;~hat ~_applied_ to Jewis~ , Pol_ish and 
into eftcct which will prevent the G ,-, . a _specia l regulation w1IJ come 
applying to eip ie and tho e of oi ermdan , .. :nmmal Code for juveniles from 

. ~ . ~ · t>'psy escent. " (1) 
Wh;le m the Party Chancellery Kl . 

m:ike the la, re lating to trea on ret' e~m took parr m drafting the act to 
- roact1ve and a I · · 

1-astern terri torie , and th i dnft b ·h. . PP ymg it to the "annexed " 
' ear 1s signature. 

(') As lo this act the Judgment state . ., . . 
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There was also some evidence implicating Klemm in the operation of the 
Nacht und Nebel Decree. When the defendant von Ammon attP-nded 
conferences with public prosecutors in Bresla u and Kattowice on 18th and 
19th February, 1944, concerning the housing of Nacht und Nebel prisoners 
and possibility of transferring Nacht und Nebel cases from the Net!-cd:1r.ds. 
Belgium and Northern France to special courts in Poland for t rial, he re:·orted 
to Klemm among others. As Undu-Secreta ry, Klemm was req ui red to 
pass judgment upon clemency matters either while acting with or in the 
absence of the Minister of Justice. He admitted deciding on eight clemen y 
pleas in Nacht und Nebel cases where death sentences had been passed and 
refusing all of them. He knew of the transfer of Nacht und Nebel case 
from Essen to Silesia and knew of the " routine•· Nacht und Net cl matter 
which passed through his department.(1) 

During the time when Klemm was State Secretary, the plan of the leaders 
of the Nazi State to inspire the lynching of forced-down Allied flyer by the 
people of Germany was inaugurated. The Ministry of Justice took over 
in substance the disposition of cases where Germans were Beg d to have 
killed such captives and by its action the prosecution throughout Gennany 
was restricted in its normal duty of filing indictments against those , ... ho had 
murdered Allied airmen and were criminals under German law. The 
evidence showed many instances of the lynching of Allied airmen by t he 
German population , yet no case was brought to the attention of the Tribunal 
where an indictment was actually filed for such offences. There \i as evidence 
that Klemm knew of this policy.(2) 

The evidence before the Tribunal showed that in the latter part of Janua ry 
1945, the penitentiary at Sonnenburg under the Ministry of Justice w. 
evacuated and that prior thereto, between seven and eight hundred politica l 
prisoners therein were shot by the Gestapo. The accused denied knowledge 

of this matter.(3) 

( 1) In its Judgment the Tribunal summed up Klemm's responsibility in this sphere as 
follows: ·• As State Secretary he knew of the NN procedure and was connected therewith, 
particularly as to the approximately 123 NN prisoners sentenced to death who were denied 
clemency while he sat in conference with Thierack, and in the eight cases where he denied 
clemency as Deputy for Thierack." 

( 2) The Tribunal gave voice to the following conclusion : " Jn this plan to inci'le the 
population to murder Allied airmen, the pan of the Ministry of Justice wa , to some 
extent, a negative one. However, neither its action in calling for a report on pending 
cases for quashing, nor its action in calling for reports and files pertaining to all such 
incidents, was negative. Certainly the net effect of the procedure followed by the Ministry 
of Justice resulted in the suppression of effective action in such cases. . . . The defen­
dant Klemm was familiar with the entire correspondence on this mauer . . . and it is the 
judgment of this Tribunal that he knowingly was connected with the part of the Ministry 
of Justice in the suppression of the punishment of those persons who participated in the 
murder of Allied airmen." · 

( 3) Regarding the accused's connection with these shootings, however, the Tribunal 
said : " That the defendant Klemm knew nothing about the liquidation of some 800 
people in this institution until he learned it in this trial, over-taxes the credulity of thi 
Tribunal. Even in Nazi Germany the evacuation of a penal institution and the liquidation 
of 800 people could hardly have escaped the attention of the Minister of Justice himself 
or his State Secretary charged with supervision of Department V, which was competent 
for penal institutions. Exhibit 290, herein extensively quoted, shows that the operation 
of penal institutions and the disposition of the inmates remained a function of the 
Ministry of Justice, and it is the opinion of this Tribunal that the Ministry of Ju tice was, 
at the time of the evacuation of Sonnenburg, responsible for the turning over of the in tes 
to the Gestapo for liquidation, and that the defendant Klemm approved in ub tance, if 
not in detail, this transaction." 

Exhibit 290 contained directives of the Ministry of Justice which were i sued s·1ortly 
after the incident at Sonnenburg and concerned the disposition of prisoners in the rern­
tentiaries of the Reich in areas threatened by the Allied advance. 
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(vi) Rothenberger 

This accused was, from 1935 to 1942, President of.the District Court of 
Appeal in Hamburg. In 1942 he was appointed Under-Secretary in the 
Ministry of Justice under Thierack. He remained in that office until he 
left the Ministry in December, 1943, after which he served as a notary in 
Hamburg. He was a Dienstleiter in the Nazi Party during 1942 and 1943, 
and from 1934 to 1942 he was Gaufiihrer in the National Socialist Jurists' 
League.(1) 

Rothenberger took an active part in making the German legal system 
subservient to the ends of Nazism. He expressed his conviction that the 
duty of a judge as the " vassal " of the Fi.ihrer was to decide cases as the 
Fi.ihrer would decide them. The evidence indicated not that Rothenberger 

· objected to the exertion of influence upon the courts by Hitler, the Party 
leaders, or the Gestapo, but that he wished that influence to be channelled 
~hrough him personally. 

On the one rund he established liaison with the Party officials and the 
police, and on the other he organised a system of political guidance for the 
judges who were his subordinates in the Hamburg area. This system of 
guidance was illustrated by the holding of conferences before trial concerning 
pending cases of political importance. The evidence showed also that he 
used hi influence with the subordinate judges in his district to protect Party 
members who had been charged or convicted of crime ; that on occasions 
he severely criticised judges for decisions rendered against Party officials, 
and on at least one occasion was instrumental in havirig a judge removed 
from his position because he had insisted upon proceeding with a criminal 
case against a Party official. 

He protested against the practice of Party officials and Gestapo officers 
of interfering with the judges in trying cases, but he made arrangements 
with the Gestapo, the SS, and the SD whereby they were to come to him 
with their political affairs and he then instituted a system of reviewing from 
a political point of view entences passed by the judges who were his inferiors. 

· In a report addressed to the Hamburg judges, Rothenberger discussed 
the opinion of the Ministry concerning the legal treatment of Jews. He 
stated that the fact that a debtor in a civil case was a Jew should as a rule 
be a reason for arresting him ; that Jews might be heard as witnesses but 
that extreme caution was to be exercised in weighing their testimony. He 
requested that no verdict hould be passed in Hamburg when a condemna­
tion was exclusively based on the testimony of a Jew, and the judges be 
advised accordingly. 

On 21st April, 1943, Rothenberger took part in a conference of State 
Secretaries concerning the limitation of legal rights of Jews, in which 
Kaltenbrunner al o participated. At this meeting consideration was given 
to drafts of a decree which had long been under discussion. Modifications 
were agreed upon and the result was the promulgation of the 13th Regulation 
under the Reich Citizenship Law which provided that criminal actions 

(') Conce~ning the dual capacity in which he served, the accused said: " On account 
~f the 1denllty, o_f course, between_ P~esident of the District Court of Appeals and Gau­
fuhrer, l w~ envied by all ot_her district courts of appeal because they continually had to 
struggle against the Party while I was saved this struggle." 
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be . h d by the police and that after the death committed by Jews were to purus e d 
. rt as to be confiscate . 

of a Jew his prope y w . . . de rivation of the rights of Jews in 
Rothenberger also part1c1pate~ m tdhet :bove the defendant wrote : 

. .1 Ii • t· In the report re1erre O . . · 
c1v1 t1ga 100. t t J ws the right to part1c1pate m 

" The lower_ court.,; do not gran _o ~e district court suspended 
court prOC?e_ed1~gs fn forma .;:::~:;~~al to grant this right of particip~­
such a dec1S1on m on~ cas~. au eris is in accordance with today_s 
tion in court proceedin_gs m fo~~a f le:al basis is missing, the refusal is 
legal thinking. But smce a ~ec ·1 ur ently necessary that a legal 
unsuitable. We theref?re thm~ ~ is gof which the rights of a pauper 
regulation or order be given on t e as 
can be denied to a Jew." . 

. . that it would be unsuitable to depn~e 
Notwithstanding this statement l I t" on there was evidence that, m 

Jews of this right without a legda ~er: aJ I WS of the benefits of the German 
practice, he did help to secure the ema o e 

Poor law. . ·h carrying 
. la ed a nunor part m t e 

The accused was also shown to ~a~e 1~4i and 1942 he visited Maut~ausen 
out of the Nacht und Nebel plan, an m ·ct nee that after his inspect10n of 

. b t there was no ev1 e . . h h d concentration camp, u · . .th d to the knowledge which e a 
Mauthausen he took any action w1 regar 
gathered there.(1) 

(vii) Lautz • h d f 
20 h S tember 1939, until l e en o 

The defendant Laut~ served from \he 1eo \e 's 'court in Berlin. The 
the war as Chief Public Prosecuto~ ~t ublic :rosecutors under the general 
defendant Rothaug was among t~e seruo~th which his office dealt were tho e 
supervision of Lautz a?d the cr~:~s -:~sdiction. The matters which ca~e 
over which the Peoples Cou~t . f: J " dermining the German defensive 
before him included prosecution~ ~rt un n ,, cases of attempted e cape 
strength", ". high treason "danther ;~~~~e~ans, and Nacht und Nebel 
from the Reich by Poles an o 

cases. . b ht under the decree of 17th 
A great number_ of pros~~u~o~a;~;~~~::er openly seeks to paralyse 

August, 1938, wh1c~ prov1 e t . n o le or an allied nation to self­
or undermine the_ will of t.~est:7:;abe 1;u!shed by death.(2) The prose­
assertion by bearing a~s d I t one time with approximately 1,500 
cutor's office ~as re9uued to e~ ~is t pe Under the supervision of the 
cases a month mvolvmg charges o t h· J t~ be examined and assigned for 
defend2nt Lautz all of the~e ch~rges a to other courts. In the cases 
trial to the Peop,le 's Court m serious cases, or 

. . int sufficiently incriminating to enable 
(1) The Tribunal found the evidence ~n this potrary to his sworn testimony, must hav1 

it to say that : "The defendant Rothin rger, c~ntration camp were there by reaso_ilio 
known that the inmates of the• Mauth auser. confor the inmates were in t~ cai:np e1 er 
the • correction of senten<;:e5 by t e po ice, ·ration of their term of _IITlPl"l:50nmcnt. 
without trial or after acquittal, or _after the s e;~;e not under the direct jm:1sd 1c110Mn. of the 

We concede that the concentration camp . h tan Under-Secretary m the ,mst~, 
R~i~h Minister of Justice, but ~re una~le t':) belu;:;1/a person that he could not even ra111C 
who makes an official tour of •~specuon, •~ so w ,. 
his voice against the evil of which he_~~~•~~!~: the law which effectively destroyed the 

(') The Tribunal e;ommented t~~t · 
right of free speech m Germany. 
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whic~ -~ere assigned to the People 's Court for trial " there was always the 
poss1b1hty that the death entence would be pronounced ". 

Lautz te tified t~~t. the signature of his deputy " meant, of course, that 
I ~s urned respons1b1ht, for that matter" . 

In connectjon with the work of his department it was the duty of the 
defendant Lautz t~ sign ~II indictm_e~ts, all suspensions of proceedings, 
and all repo~s to ht s~penor, the Mm1ster of Justice. This work assumed 
such p~oport1ons that 1t became necessary to delegate parts thereof to his 
subordmat~s, but the . defendant Lautz required that important matters be 
reported directly to him . As an illustration of the type of case which was 
pro ecu_ted .~nder the law against " undermining the defensive strength of 
the nation wa that of the defendant who said to a woman : " Don't 
you know that a woman who takes on work sends another German s Id" 
to _his death ?• · This . o~ence was described by Lautz and Rothaug0 at: 
serious case of underminmg the defensive strength of the nation. 

The o_ffice o~ the_ Chi~f Public Prosecutor of the People's Court was 
veste~ with a wide d1 cret1on in the assignment of cases to the various courts 
for_tnal. Under the law against undermining the defensive strength of the 
natio~ the death penalty was mandatory. Jf the prosecutor sent the case 
for tna_l t~ the People 's Court on the charge of •· undermining," as Lautz 
often did, rnstead of ending ~t to a lower court for trial under the Malicious 
A~t Law of 1934 ~nder which imprisonment could be awarded, he deter­
?1'~ed fo r all practical . purposes the character of the punishment to be 
mft1cted, and y~t the evidence showed that there was no rule by which the 
ca _e . were cla 16cd and that the fate of the victims depended merely on the 
opm1on of the pro ecutor a to the eriousness of the words spoken. 

I:au~ al o took part in the enforcement of the Nacht und Nebel Decree 
~nttl lat~ 1944, when he was ordered to suspend People 's Court proceed­
mgs aga inst Nacht und ebel pri oners and transfer them to the G t 
The People ' Cour~ acq ui_re_d jurisdiction of Nacht und Nebel ca es un~::r;; 
de~ree of the Reich Mm1ster of Justice of 14th October 194? L 
e ttmated that the total _number of Nacht und Nebel cases e~amin-~d b a~!. 
departm~nt wa approx imately one thousand, of which about two hun~red 
were a 1gned to the People 's Court for trial , but he added that h 
could concern everal defendants. eac case 

~autz estimated that from 150_ t 200 persons were prosecuted for leavin 
their place of work and attempting to escape from Germany b · hg. b d · s · 1 Y crossmg t e 

or er mto wnzer and. The e cases were prosecuted under th · · · 
~f~~p~nal code concerning ~rea on and high treason and the pers:~;~~~:~;l 
inc u e many Pole . Form tance, upon an indictme t fil d b · 
of the def~ndant ~a utz the_ Peop~e · Court sentenced ~hreec Pol! ~~t~~~:r 
hupon da ch. arge l~ preparation ot high treason " because they as Poles 

arme t e we ,a rc of the German I d · ' ' 
way . they helped the enemy and al ~e~~e~a~;d f~;ci;;;:: iie: s~;~~onable 
specific facts fo und by the cou rt \vere that the d ~ d . The 
the border into wi tzerland fo r the purpose of -ii e~ ant; arempte~ to cr?SS 
wa upposed to exi t there. By uch conduc J nmg a o _1. _h Legion which 
Rei~h o_f the benefit of thei r labour, it was heltda;~da~rhdep;1vmg the German 
dant aimed "at fo rcibly detaching the Ea t . e ~ Ort of the defen­
Rcich from the German Reich. , s cm regions incorporated in the 
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In a secret communication by the defendant Lautz to the Reich Minister 
of Justice the former propo ed that the German courts should try and convict 
Poles, including one Golek, upon the charge of high treason on account f 
acts done in Poland before the war, namely instituting proceedings again t 
Polish citizens of German blood, charging these racial Germars with Fifth 
Column activities directed ag· inst Poland. 

(viii) Mettgenberg 
Mettgenberg held the position of Ministeria!dirigent in Divi ions J1I and 

IV of the Reich Ministry of Justice. In Division Ill , for penal legi lation , 
he dealt with questions of international law, formulating ecret , general and 
circular directives. 

His statements showed that he exercised\\ ide discretion and had extensive 
authority over the entire ight and Fog plan from the time the Night and 
Fog prisoners were arrested in occupied territory onward to their transfer 
to Germany, trial and execution or imprisonment. He knew that an agree­
ment exi"sted between the Gestapo, the Reich Ministry of Justice, the Party 
Chancellery, and the OKW with respect to the purposes of the "ight and 
Fog Decree and the manner in which such matters were to be treated. There 
was evidence, for instance, that the accused bad dealt with que tion of pro­
cedure and of clemency in Nacht und Nebel cases and quc tions relating 
to the place of trial of such cases. Mettgenberg and von Ammon were 
sent to the Netherlands because certain German courts set up there were 
receiving Night and Fog cases in violation of the order that they houid .be 
transferred to Germany. They held a conference at The Hague with the 
highest military justice authorities and the heads of the German court in 
the Netherlands, which resulted in the ending of a report of the m tter to 
the OK W at Berlin, which set out the opinion of Mettgenberg and von 
Ammon that : " The same procedure should be used in the etberland 
as in other occupied territories, that i , that all Night and Fog matter hould 
be transferred to Germany. " 

Mettgenberg referred to and approved the testimony of the defendant 
Schlege berger, which stated " that the Night and Fog pri or.er were 
expected, and were to be tried materially according to the same regulations 
which would have applied to them by the courts martial in the occupied 
territor es " and that, accordingly, " the rules of procedure had been cur­
tailed to the utmost extent. " This court martial procedure , a hown to 
have been used in the prosecution of Night and Fog prisoners who had been 
charged with high treason or preparation of treason against the Reich. 

In a affidavit Mettgenberg stated : " The ' Night and Fog ' Section 
within 1y sub-division was headed by Ministerial Coun ellor von Ammon. 
This matter was added to my sub-division because of it in ternat"onal 
character. I know, of course, that a Fiihrer decree to the OK W ,va the 
basis for this ' Night and Fog ' procedure and that an agreement had been 
reached between the OKW and the Gestapo, that the OK W had also e tab­
lished relations with the Minister of Justice and that the handling of this 
matter was regulated accordingly .. . . Whenever von Ammon had 
doubts concerning the handling of individual cases, we talk J the e que tion 
over together, and when they had major importance, referred them to higher 



u; 'l .immon 

·o .. -\ • on. ha,·ing Joined the Reich M .. 
~;;::,.:o_ e . a ter the Austria n An chluss as Ii 1~1stry of Justice in I 935, was 
t ••• l m t er ·) and Depanment V1ll (A a~so) n _officer of _Department III 
J i ~ - He wa con ultant in the d t ustna ' m the Reich Ministry of 
la . He wa- tran ferred to the Mepa_r hmCent for the administration of penal 
e · h h urnc ourt of Ap 1 - r ~' '' . ere he erved until June 1940 . p~a s as Oberlandes-
o . he Rei h \1 ini try of Justice. On ' !st Mat which time he was recalled 
naJ Coun ellor in the Ministry of Just" ~rch, 1943, he became Minis-

' . From I 941 onwards I de It m:~e. . estated in evidence that : 
the occupied territories In nly ~1th Nacht und Nebel cases in 
und ·ebel cases I mad~ ever::?d capa~1ty as consultant for Nacht 
and t_ook part in discussions in p~~rs tnp; to the occupied territories 
que t10n of acht und eb 1 ~n Holland which dealt with 

e proceedmgs " 
on Amm ' · · · . . on position involved th . 

\~1~h_10 the Ministry he wa Minister· e exerci se o_f personal discretion 
d~ th1on and wa in charge of the Nig~~I aC~u;.sellor m Mettgenberg's sub~ 
o t e ight and Fog case to the eve r n og matters ; the distribution 
People 's Court was decided upon b ~ -competent special courts and the 
stat_e~ that whenever von Ammon y im. The defendant Mettgenber 
md1v1dual case 1·oint d1·s . bad doubts concernino the h dli g " Wh cuss1ons betw th o • an ng of 

en he had no doubts be could d ~Jn . e two were held. He added . 
Von Ammon and M tt b ec1 eon matters himself. " . 

referred difficult questiinsg~n erg acted together on doubtful matt d 
Justice and the Party Cha o llcompetent officials in the Reic•h M . ~rs an V nee ery. 1rustry of 

. ~n Ammon and Mettgenber 
Mm1str~ of Justice at a conferen!e :t~h th~ representatives of the Reich 
concernmg " New Regulations for D r e _ague _on 2nd November 1943 

ea mg with Night a d F ' ' 
(') ln referring to this ev·d . n og Cases from 

ly mvolved a violation of i~~~~ii~~an•bunal pointed out that : .. Th d.ffi - -. -aw as to such nationals of the • cultr obv1ous­o er countne,." 
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the Netherlands. " The broad scope and the variety of the official activities 
of von Ammon were also illustrated by reference to reports which he made 
to officials of the Ministry of Justice during the year 1944 on questions 
relating to Nacht und Nebel procedure. A declaration signed by von 
Ammon, dated 2nd October, 1947, stated that Nacht und Nebel prisoners 
were often ignorant of charges against them until a few moments before the 

trial. 
A directive by the Reich Minister of Justice with respect to the treatment 

of Nacht und Nebel prisoners, dated Berlin, 21st January, 1944, initialed 
by defendant von Ammon to the President of the People's Court, to the 
ReichsfUhrer SS, Reich Prosecutor of the People's Court (defendant Lautz), 
to the Chief Public Prosecutor at Hamm (defendant Joel), and others, stated 

that: 
" If in the main trial of an NN proceeding it appears that the accused 

is innocent or if his guilt has not been sufficiently established, then he 
is to be handed over to the Secret State Police ; the Public Prosecutor 
informs the Secret State Police about his opinion whether the accused 
can be released and return into the occupied territories, or whether he 
is to be kept under detention. The Secret State Police decide which 

further actions are to be taken. 
" Accused who were acquitted or whose proceedings were closed in 

the main trial , ·or who served a sentence during the war, are to be handed 
over to the Secret State Police for detention for the duration of the war." 

In conferences attended by von Ammon, the Ministry of Justice agreed 
to the transfer of Nacht und Nebel proceedings which had been ordered by 
Hitler(1) and moved the victims from the Ministry 's prisons to the Gestapo ·s 

custody.(2) 

(x) Joel 
Having entered the Ministry of Justice in May, 1933, as a junior public 

prosecutor, Joel had, by May, 1941 , risen to the rank of Ministerial Coun­
sellor. He remained with the Reich Ministry of Justice until 12th May, 
1943, when he was appointed Attorney-General to Supreme Provincial 
Court of Appeals in Hamm (Westphalia). Joel became Chief Prosecutor 
of the Court of Appeals in Hamm, covering all of Westphalia and the district 
of Essen, on 17th August, 1943, which office he continued to hold until the 
end of the war. At the same time he rose in the ranks of the SS, reaching, 
on 9th November, 1943, the rank of SS ObersturmbannfUhrer, his appoint­
ment being approved by Himmler. After December, I 937, Joel in his several 
capacities at the Ministry of Justice, in addition to his other duties acted 
as liaison officer between the Ministry and the SS, the SD, and the Gestapo. 
To this position a successor was appointed on 1st August, 1943. 

In his position as Chief Prosecutor of the Court of Appeals in Hamm he 
was in charge of the Night and Fog prosecutions for the Special Courts in 
Essen until 15th March, 1944, when these courts were transferred farther 
east to Oppelo in the Kattowice district. It was his task to supervise the 
work of all prosecutors assigned to his office. 

( 1) Seep. 9. 
( 2) Regarding von Ammon see also pp. 15 and 19. 
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0 !ficials for decision. Wh himself." en he had no doubts, he could decide all matters 

In response to severa l in ui . f 
Hamm, Kiel and Cologne ~iti~1es r~l!1 pro_secutors at Special Courts in 
dants Mettgenberg and vo~ Am!:nrem? Night ~nd _Fog cases, the defen­
fo r the keeping of ight and F t . flied that m view of the regulations 
chosen by Night and Fog defendao~ na sldabsolutely secret defence counsel 

A letter dated 3rd June 1943 nf s wouh. no! be permitted to act for them 
P I , ' , rom t e Retch M" · · · 

eop e s Court Ju tices and the Ch. f p . . trustry of Justice to the 
Mettge_nberg, dealt with the subject of ;;ials ub~c Prose~utors, initialed by 
of foreigners who were nationals of oth r un e~ the Night andFogDecree 
the Nazi forccs.(l) The question aroseew countnes than those occupied by 
should apply. The reply was that i. th :~ther the usual secrecy measures 
be carried out separately from the tria~ ;;31h of su~h foreigners could not 
c~untnes for reason pertainin to th t e ~at1onals of the occupied 
trials were to be strictly in accorJance w~tJr:sentat,_o~ of _evidence, then the 
procedure ; otherwise foreign nationals t e prov1s1o~s of Nacht und Nebel 
course of the trial against th . . would obtam knowledge of the 

eir accomphces. 

(ix) Von Amr.,on 

Von Ammon, having joined the Reich M . . 
employed, after the Austrian Anschl r m,stry of Justice in 1935 was 
(pen_al matte rs) and Department VI~~\1:s~~;son _officer of _Departme~t Ill 
Justice. He was consultant in the d a), m the Reich Ministry of 
,la~. He wa transferred to the MeJ:i~t{:~nt for the administration of penal 
genchtsra~, where he erved until June 194iurt of _App~als as Oberlandes­
to _the Re,ch Ministry of Justice. On' 1st ' at which time he was recalled 
tenal Counsellor in the Ministry of J t" March, 194~, he became Minis-

" From 1942 onwards I dealt us J~~- ~estated m evidence that: 
the occupied territorie . In m ma~: y '"'.•th Nacht und Nebel cases in 
und ebel cases I made severa l yd t p:~1ty as consultant for Nacht 
and took part in discus ions in p~ ~ npJ to the occupied territories 
questions of Nacht und b 1 'ns an Holland which dealt w·th 

V 
e e proceedings ,, ' 

on Ammon 's · · · . . pos1t1on involved th . 
~1~h_m the Ministry he was Ministeri e exercise o'. personal discretion. 
d1v1s1on and was in charge of the Ni t Counsellor m Mettgenberg's sub­
of the ~1ght and Fog cases to the se!e~ and Fog matters; the distribution 
People s Court wa decided upon b ti· competent special courts and the 
~tat_e~ that whenever von Ammon h y im. The defendant Mettgenbe 
md1v1dual cases J·oint ct,· c . ad doubts concernino the ha di. rg 
" Wh uss1ons betw th o n mg of 

en he had no doubt be co~ld d ~:n e two were held. He added . 
Von Ammon and M ec1 eon matters himself,, . 

;~~:~:da~~ffit~~tp~~;ytih~:ag~:bll;:~,:~!:~t t~~~~a~: f; t~:u:~~'•h mMa~t~rs and 
V nee ery. mistry of 

. ?n Ammon and Mettgenber 
~~~!~2'n~f}u tice ;1 a co_nferen!e :t~h!h~:;~;e~en~a~ves of the Reich 

ew egulat10ns for Dealing w·th N. n n November, 1943 
(') 1 tght and F c ' 
. ln referring to this eviden . og ases from 

ly mvolved a violation of inter~ti~:an•bunal pointed out thai : " Th d'ffi . aw as to such nationals of th.e .1 . cuitr obv1ous­o er countries." 

JOSEF AL TS TOTTER 
21 

the Netherlands." The broad scope and the variety of the official activities 
of von Ammon were also illustrated by reference to reports which he made 
to officials of the Ministry of Justice during the year 1944 on questions 
relating to Nacht und Nebel procedure. A declaration signed by von 
Ammon, dated 2nd October, 1947, stated that Nacht und Nebel prisoners 
were often ignorant of charges against them until a few moments before the 

trial. 
A directive by the Reich Minister of Justice with respect to the treatment 

of Nacht und Nebel prisoners, dated Berlin, 21st January, 1944, initialed 
by defendant von Ammon, to the President of the People's Court, to the 
Reichsftihrer SS, Reich Prosecutor of the People's Court (defendant Lautz) 
to the Chief Public Prosecutor at Hamm (defendant Joel), and others, stated 

that: 
" If in the main trial of an NN proceeding it appears that the accused 

is innocent or if his guilt has not been sufficiently established, then he 
is to be handed over to the Secret State Police ; the Public Prosecutor 
informs the Secret State Police about his opinion whether the accused 
can be released and return into the occupied territories, or whether he 
is to be kept under detention. The Secret State Police decide which 

further actions are to be taken. 
" Accused who were acquitted or whose proceedings were closed in 

the main trial, ·or who served a sentence during the war, are to be handed 
over to the Secret State Police for detention for the duration of the war." 

In conferences attended by von Ammon, the Ministry of Justice agreed 
to the transfer of Nacht und Nebel proceedings which had been ordered by 
Hitler(1) and moved the victims from the Ministry's prisons to the Ge tapo's 

custody.(2) 

(x) Joel 
Having entered the Ministry of Justice in May, 1933, as a junior public 

prosecutor, Joel bad, by May, 1941 , risen to the rank of Ministerial Coun­
sellor. He remained with the Reich Ministry of Justice until 12th May, 
1943, when he was appointed Attorney-General to Supreme Provincial 
Court of Appeals in Hamm (Westphalia). Joel became Chief Prosecutor 
of the Court of Appeals in Hamm, covering all of Westphalia and the district 
of Essen, on 17th August, 1943, which office he continued to hold until the 
end of the war. At the same time he rose in the ranks of the SS, reaching, 
on 9th November, 1943, the rank of SS Obersturmbannfiihrer, his appoint­
ment being approved by Himmler. After December, 1937, Joel in his several 
capacities at the Ministry of Justice, in addition to h is other duties acted 
as liaison officer between the Ministry and the SS, the SD, and the Gestapo. 
To this position a successor was appointed on 1st August, 1943. 

In his position as Chief Prosecutor of the Court of Appeals in Hamm he 
was in charge of the Night and Fog prosecutions for the Special Courts .in 
Essen until 15th March, 1944, when these courts were transferred farther 
e3st to Oppelo in the Kattowice district. Jt was his task to supervise the 
work of all prosecutors assigned to his office. 

( 1) Seep. 9. 
(2) Regarding von Ammon see also pp. 15 and 19. 
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, Joel wa al o a_ Referent in the Reich Mini try of Justice with the authority 
and dut t re v1_ w penal ca e from the incorporated Eastern territories 
• :ter th . o upat1on of Poland. In thi _ capacity he dealt with many of the 
ca e tn d pur uan_t to the decree aga in t Poles and Jews. In defence :,f 
the c ~ l " .. ~- el te tif\~d that " ?e felt obligated by the existing laws and so 
c mphed ,\ 1th tl:em ·. Joel did not have the same view as other oijicials 
tha

1
t after the o cupat1on o~ Poland the nationals of the annexed part of 

Ptanct be~ame German nat,ona_l . He testified that such a Polish citizen 
a t~r 1 t . eptember, 19 9 remained a Polish national and that" a Polish 
national 1 ne, cr a German". Joel admitted that he k h d r · h G new e was not 

ea mg,, 1t erm:rn but with foreign nationals. 

r· ~n hi pa ity a Referent_ for the incorporated Eastern territories and 
1,11 on offic_er etween the Reich Mini try of Justice and the Gesta Joel 
~o~ pa~t 1~ conferen~e concerning the disposition of such Jew':h and 
H_h ht~- · ln one 111 tance be reported having iscussed an order of 
. ,mm e1 as to the treatment Pole and Jews hould receive In another 
m tance he reported ordering the transfer of Poles who had b~en sentenced 
to a pe_n~l. camp for . three years to the Gestapo. Schlegelberger testified 
that_ Min, ter ~f_Ju t1ce Guertn_er charged Joel with the mission of re re-

t
en t, ~g the Mm1 try of Ju ti e with the police in connection with spuch 
ra ns,er . 

p In hi capa ity a ~ eferent, Joel reviewed 16 death sentences passed on 
ole , ~o had committed alleged crime against the Reich or the German 

o.c~pat, n force . <?ne of the e Pole wa born in Cleveland, Ohio in the 
nited State , and his death entence wa commuted to 1·r . . ' becau c J I r f I h. . 11e 1mpnsonment 

oe wa ,car u t execution wo uld involve the R . h . . . 
complication . The remaining l 5 Poles were executed. e,c . m mternat1onal 

( i) Rorhaug 

This accu ed wa from Apr·1 1937 M 9 
Court in ur.:m berg except f~r' a peri~~ . a{ l 43 , Director of the District 
when he wa in the Wehrmacht D . '\· u~ust and September of 1939, 
Court of As ize , of a penal ch~mbe~,r~n;dto?t~:;!:i:t~;~irman of the 

From May, 1943 to Apr"! 1945 h . · P . . • , e was Public Prosecutor of the p br 
ro ecut1on at the People' ourt in Berl"n H u IC 

he dealt for a ti me with ca e of high tre;s~n in ~~e, ;s h~d of D_epartm~nt I, 
and, from January. 1944. wi th case cone . eh out ern ~~1ch terntory, 
morale in the Reich territory. ernmg t e undermmmg of public 

Hi att itude of ho tility toward the Polish d J . . 
from man ource and wa not h k an e':"1sh r~ces was proved 
on hi O\ n behalf. One wi tne s ~ ~~fi bJ the affidavits wh1c~ he submitted 
the treatment of Pole and J e ' e that recommendations regarding 

ew were made by th d ~ d 
thr~ugh the \ irne~s, to higher level and th h e e en ant Rothaug, 
aga m t Poles and Jew conformed t R :t t ~ s_ubsequent decree of 1941 
tio~ to Deputy Gauleiter Holz the ~cc~:e:uJ s ideas. In a communica­
agam t one Doebig for hi failu re to . esche_y made many charges 
who had failed to carry out the azi ~ake action ag~mst officials under him 
~ e chey te tified that the e char e ~v:tam~e agamst the Jews and Poles. 
h_1";1 . by the defendant Rothaug g and theat~~1edd f~om a letter submitted to 
ib11Jty for the e charge . e e endant assumed respon-
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Evidence of Rothaug's participation in the Nazi policy of persecution and 
extermination of persons of these races included accounts of three ca5es which 
were tried by Rothaug as Presiding Judge. 

In the first trial, two Polish girls of under 18 years of age were accu ed of 
starting a fire in an armament plant in Bayreuth. A person named Kern 
was summoned by the defendant Rothaug to act as defence counsel in the 
case approximately two hours before the case came to trial. He informed 
Rothaug that he would not have time to prepare a defence. According to 
Kern's evidence to the United States Military Tribunal, Rothaug stated that 
if he did not take over the defence, the trial would have to be conducted 
without a defence counsel. Rothaug on the other hand claimed to ha e told 
Kern that he would secure another defence coun el. In either event the 

trial was to go on at once. 
The trial itself, according to Kern , lasted about half an hour · according 

to the defendant, approximately an hour ; in the view of Marki , the prosecu­
tor in the case, it was conducted with the speed of a court martial. 

The evidence consisted of alleged confe sions which one of the defendants 
repudiated before the Court. The two young Polish women were entenced 
to death and executed four days after trial.(1) 

In the second trial a Polish farmhand , approximately 25 years of age was 
alleged to have made indecent advances to his employer's wife. The 
defendant was sentenced to death under the Law Again t Poles and Jews in 
the Incorporated Eastern Territories. The verdict was signed by the 
defendant Rothaug, and an application for clemency was di approved by him. 
The victim was subsequently executed. The judgment of Rothaug's court 
included the following words : " The whole inferiority of the defendant, 
I would say, lies in the sphere of character and is obviously based on his · 
being a part of Polish sub-humanity, or in his belonging to Polish sub­
humanity .... Beyond disregarding the feminine honour of the wife of 
farmer Schwenzl the attack of the defendant is directed against the purity 
of the German blood. Looking at it from this point of view, the defendant 
showed such a great deal of di obedience in the German living-space that his 
action has to be considered as especially signifivant." 

In the third trial, a merchant who was head of the Jewish community in 
Nuremberg and 68 years of age was sentenced to death for an ' offence" 
said to amount to race pollution, again t Article 2 of the Law for the Protection 
of Gern1an Blood and Honour and Sections 2 and 4 of the Decree Against 
Public Enemies. These read respectively as follows : 

" Article 2. 
" Sexual intercour e (except in marriage) between Jews and German 

nationals of German or German-related blood i forbidden ; •· 

" Section 2-. 
" Crimes During Air Raids. 

" Whoever commits a crime or offence against the body, life, or 
property, taking advantage of air raid protection mea ures, is punishable 

(') Rothaug stated in contradiction to the other witnesses, that a clear case of sabotage 
had been established, but the United States Tribunal ruled : ·· Under the circumstances 
and in the brief period of the trial , the Tribunal does not believe the defendant could have 

established those facts from evidence."" 
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by hard labour of up to fifteen (15) years or for life and in part· I I 
severe ca es, puni hable by death." ' icu ar y 
" ection 4. 

" Exploitation of the State of War a Reason for More Severe p . h 
meat. ums -

" ~hoe er commit a criminal act exploiting the extraordina 
~on_d1t1~n caused b_ war i punishable beyond the re ular . ry 

~~:t b;•~~a~~rff ~ahbour ofdup to fifteen {15) years or for~ife, !~~1
;~::~~ 

. e ou~ common sense of the people requires it 
account of the cnme bemg particularly despicable." on 

The indictment before the Special Court which tri d h . . 

f;~J~~: e::~:rrd~!r~~ :~:t ~~!~~s of Rotha_ug. Before ethet t;ia~,'c~:h;:: 
to convince him and that h was sufficient proof of sexual intercourse 
Also before the i'rial , Rothau: ;:~leri~a;;~ ~ c~nct;mn the J~w to death. 
lor for the uremberg Court~ a "th d" j rmm auer, medical counsel­
to Bauer that he wanted ' e me tea expert for the case. He stated 
therefore neces ary for thet~e~;~~i:;~~ ~ death _sendtence a_nd that_ it ~as 
Rothaug aid w . . . e examine • This exammat1on, 
beheaded an howa~. a mere formahtr Smee the male accused .. would be 

it seemed qJestionableT;h•!~irot~~o:~I~ that the latt~r was old and that 
Rothaug tated • " It · ffi • f e charged with race defilement 
girl had sat up~n his ::p.~' c1ent or me that the swine said that a Germa~ 

During the proceedings Rothau m d 
the witne es to make i~cri . t~ a e repeated attempts to encourage 
Scant attention was paid by ~~n~mg t state;ents against the defendant. 
witnes es found great difficul . ~u~ to t ~ defendant's evidence. The 
which the trial was conducte1 m_ g1vmg testimony because of the way in 
evaluation of the facts and gav' mce ~othaug . constantly anticipated the 

e expre s1on to his own opinions. 
The proof before the Special Court d 

the fact that the female defendant h ~eem~ to have proved little more than 
lap and that he had kis ed her h" ah ,.at times sat u~on the male accused's 

. , w 1c 1acts were adrrutted. 
~fter the introduction of evidence w , 

during which time Rothaug made it clear t as concluded, a recess was taken, 
the pro~ecution to ask for a death ente o Prose~utor Marki that he expected 
a term m the penitentiary for th G . nee ~gamst the male defendant and 

hi e erman girl Rothau t h" . gave m uggestion as to what he sh Id .. I . ? a t is time also 
previou ly lated the male victim ou me ude m his arguments. As 

wa sentenced to death.(1) 

(xii) Oe chey 

The defendant Oeschey joined the . 
By a deci ion of 30th July 1940 of th Ra~• :arty on 1st December, 1931 
he w:, provi ionally com:riiss io,ned wf e1c ~egal_ Office of the Nazi Party 
!he Pa.ty .in the Franconia Gau and t~: te. dd1rect_10n of the legal office of 
m the NSRB the ational S , . 1· L ea ership of the Franconia Gau 
h t d , oc1a ist awyers' League I h" e ate that from 1940 to 1942 he w . · n 1s testimony 
office as ection chief The .d as solely m charge of the Gau legal 

. ev1 ence clearly established the defendant's 
(') Regarding Ro1haug, see a l opp. 18 and 26. 
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voluntary membership as the chief of a Gau staff office subsequent to l t 
September, 1939. Oeschey was appointed on 1st January, 1939, to the office 
of Senior Judge of the District Court at Nuremberg, which office he held unti I 
1st April, 1941. He was then appointed District Court Director at tht! ame 
court. He was a presiding judge of the Special Court in uremberg. He 
carried out his Party duties at the same time as he served as a judge of the 
Special Court. 

He was drafted into the army in February, 1945, and remained in the army 
until the end of the war ; but he was released for the period from 4th April 
until 14th April, 1945, during which time he functioned as chairman of the 
civilian court martial at Nuremberg. 

Among the evidence of the arbitrary character of the defendant's behaviour 
while acting in a judicial capacity appeared accounts of the following 
incidents. 

A female Pole and a male Ukrainian were indicted tefore the Special 
Court at uremberg for these alleged crimes : she for a violation of the law 
against Poles and Jews in connection with the crime of assault and battery 
and threat and resistance to a German officer ; he for the alleged offence of 
being accessory to a crime according to the law against Poles and Jews. and 
for attemptini; to free a prisoner. The case was tried before the Special 
Court, the defendant Oeschey presiding. The Pole wa found guilty under 
the Penal Law against Poles, and the Ukrainian, who had used at most only 
a tittle force in attempting to protect her, was found guilty of having taken 
advantage of extraordinary war-time conditions and of violating the law 
against violent criminals. Both defendants were sentenced to death by the 
defendant Oeschey, who imposed his will upon his two fellow judges and 
induced them to concur. 

A decree by Minister of Justice Thierack on 13th December 1944, abro­
gated the rules concerning the obligatory representation of accused per-on 
by defence counsel. It was left for the judge to decide whether defence 
counsel was required. On 15th February, 1945, a law was passed for the 
establishment of civilian courts martial. The statute provided that sentence 
should be either death, acquittal, or commitment to the regular court. 
Pursuant to the law Gauleiter Holz set up a court martial in Nuremberg, of 
which the defendant Oeschey was presiding judge. The first ca e to be tried 
was that of a German Count who was tried,-convicted and shot for having 
allegedly made insulting remarks concerning Hitler to a Lady in a private 
room in the Grand Hotel and expressed approval of the attempt upon 
Hitler's 1.ife of 20th July, 1944. The victim was indicted on 3rd April, 
tried on 5th April, and shot on 6th April, without the knowledge of hi · 
counsel , after secret proceedings during which he was without the benefit a 
witness of the lady mentioned above, who would have testified for him. 
Oeschey had informed the prosecutor that he would conduct the trial without 
defence counsel because the " legal prerequisites for trial without defence 
counsel did exist ". · 

There was also evidence of a trial of a group of foreign boy who had fight 
with boys in the Nuremberg Hitler Youth Home. A witness characterised the 
actions of the boys as harmless pranks. Oeschey held that they constituted 
a resistance movement and sentenced several of the boys to death. 

C 
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Mu h e idence wa al O upplied b coll 
2nd other official and lawyers of they ea~ues of Oeschey and Rothaug 
beha\io_ur of the e two accu ed towardur~n:fe~j Courts, of ~he offensive 
and arb,trarv conduct ofJ. udicial pro d. ants and their autocratic ' cee mgs. 

(xiii) Altstatt r 

. . (t totter after a pre-wa r record of . . . 
~1101 trie of Ju tice and in a ·ud · . serv1~e m the Bavarian and Reich 
\1i th the \ eh rmacht. In J94j h ic,~I cap~c1ty, served from 1939 to 1943 
J ~ ti e where he wa made Chief ~fwas a~ i_gned to the Reich Ministry of 
11 nh the ti tle of Mini terialdirektor the i1vil La~ and Procedure Division, 
urrender. He had been a mem b ' an served m that capacity until the 

to power. When the Stahlhel~ er of ~be StahJ_helm prior to the Nazi rise 
h_e automatically became a memb;;.a~tt:o;b:d mt~ the Nazi organisation , 
,~ed fro m the SA to become a me b e f . .Prior to ~fay, 1937, he re­

H, member hip in the SS acco rd · ~ ~~ o the SS on Himmler's request 
Ma ' 1937. He applied for me~~g ~- I~ personne! files, dated from 15th 
member hip wa dated back to J t ;;: i~;~ the Nazi Party in 1938 and his 
Party Badge for service to the Part Y, H 7. J:Ie was awarded the Golden 
the_ ' and fi nally by a letter dated (6th e received several promotions in 
Reich fuhrer SS bad promoted h. t h June, 1944, he was notified that the 

tab Ii hed that the defendant jo::edo t ; ran~ of O~erfi.ihrer. The evidence 
on a voluntary ba is, and that he an ret~med I11s _membership in the SS 
and honours. Evidence of h. h. t~ok considerable interest in his SS rank 
f, _r in lance, by the fact that ~ - I~ reputation in SS circles was provided 
\l'llh Thierack and Rothenbe:;~ erf,on 11th Se~tember, 1942, at a meeting 

· turmflihrer. ' re erre to hJm as a reliable SS Ober-

5. THE JUOGME NT OF THE TRIB NAL 

The Judgment was delivered on 3rd-4 h D . 
un I summarised the main events of t t . ecember, 1947. In it the Tri-

been brought regarding the accused, an~e ;;~~l a~d the evidence which had 
of law. These last , together with the fi d. t with a number of questions 
the following .pages. n mgs and sentences, are set out in 

(i) The Relevance of Control Cou ·1 L 
of th~ United States Zone of c"::ma,~;~(1f 0 · 10 and of Ordinance No. 7 

. "!he Tribunal cited and commented . . 
v1s1ons o~ Control Council Law o IO a~~efl) up~n the main relevant pro­
States Miljtary Government . G . _of Ordmance No. 7 of the United 

" T m ermany m the foll . 
he indictment allege th ' owmg words : 

d_efined in Control Council Lat t~ defendants committed crimes ' as 
Control Council ' . We th tw o. 10, duly enacted by the Alli d 

.. The Alli d C ere ore tum to that law. e 
e ontrol Counc·1 · 

sentati ves of the Four Power; _ is ;impos~d of the authorised repre-
France, and the Soviet Unio . e Uruted States, Great Britain a , 

_q As to the United s 
m1ss1ons and Milita ates law and practice regardin M' • . 
p. 2, note I. ry Government Courts for the trial ~f ~litary 1:nbun_als and Com-

\\ar cnmmals m general, sec 
.• 
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" The preamble to Control Council Law No. IO is in part as follows : 
' In order to give effect to the terms of the Moscow Declaration of 

30th October, 1943, and the London Agreement of 8th August, 
1945, and the Charter issued pursuant thereto and in order to establish 
a·uniform legal basis in Germany for the prosecution of war criminals 
and other similar offenders . . . the Control Council enacts as 
follows :' 

" Article I reads in part as follows : 
' The Moscow Declaration of 30th October, 1943, " Concerning 

Responsibility of Hitlerites for Committed Atrocities " and the 
London Agreement of 8th August, 1945, " Concerning Prosecution 
and Punishment of Major War Criminals of the European Axis " 
are made integral parts of this Law .... ' 
·• The London Agreement, supra, provides that the Charter of the 

International Military Tribunal (hereinafter called the IMT Charter) 
' shall form an integral part of this agreement ' . (London Agreement, 
Article II.) Thus, it appears that the indictment is drawn under and 
pursuant to the provisions of Control Council Law No. 10 (hereinafter 
called C.C. Law IO), that C.C. Law IO expressly incorporates the 
London Agreement as a part thereof, and that the lMT Charter is a 
part of the London Agreement. 

" Article 2 of C.C. Law IO defines acts, each of which ' is recognised 
as a crime', namely : (a) crimes against peace ; (b) war crimes ; (c) 
crimes against humanity ; (d) membership in criminal organisations. 
We are concerned here with categories b, c, d, only, each of which 
will receive later consideration. 

" C.C. Law IO provides that : 
' Each occupying authority, within its zone of occupation, (a) shall 

have the right to cause persons within such zone suspected of having 
committed a crime, including those charged with crime by one of th(' 
United Nations, to be arrested ... ' (Article III, paragraph 1 (a)), 
and ' shall have the right to cause all persons so arrested and 
charged ... to be brought to trial before an appropriate tribunal '. 
(Article III, paragraph l (d).) • The Tribunal by which persons 
charged with offences hereunder shall be tried, and the rules and 
procedure thereof, shall be determined or designated by e:ich zone 
commander for his respective zone .. . . ' (Article III, paragraph 2.) 

" Pursuant to the foregoing authority, Ordinance No. 7 was enacted' 
by the Military Governor of the American Zone. It provides : 

• Article I. Purpose.-The purpose of this Ordinance is to provide 
for the establishment of military tribunals which shall have power to 
try and punish ~rsons charged with offences recognised as crimes in 
Article II of Control Council Law No. 10, including conspiracies to 
commit any such crimes. . . . ' 

• Article II. Military Tribunal Constituted : (a) Pursuant to the 
powers of the Military Governor for the United States Zone of 
Occupation within Germany and further pursuant to the powers 
conferred upon the Zone Commander by Control Council Law 
No. 10' and Articles 10 and 11 of the Charter of the International 
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1iJ~tary Ti:ibunal annexed to the London Agreement of 8th 
l 94:,, certain tribuna ls to be known as " MTt T .b August, 
establi bed hereunder., 11 ary n unals " shall be 

,. The_ Tr(bunal authorised by Ordinance 7 ar d 
ubstanti ve Juri dictional provisions· of CC L ~O ependent upon the 

upon in ternational authority and r t .. : aw . and are thus based 
It i prnvided that the nited States ~~~~amt~na:1onal characteristi~s. 
other , one commanders fo . . . ry ~,ernor may agree with 
The Chief of Couns I for vJa~ /;1!1t tn~ . (Ordmance 7, Article 2 (c).) 
of the njted ations to partici;~:e~, thruted State~, may invite others 
Article 3 (b).) tn e prosecution. (Ordinance 7, 

" The Ordinance provides : 
' The determfoations of tb I . 

the judgments in Ca e o l t: r°~erna~1onal Military Tribunal in 
jve wars, crime , atrocities o~ ;~as1ons, aggressive acts, aggres­

occurred shall be bi d . , umane acts were planned or 
and shall' not be questi~n~ndge on tt~e tribunals established hereunder 

k xcep m so far as the rt· · · or. nowledoe thereof by . pa 1c1pat10n therein 
t" t O any part1cular person may b 
c. ements of the International MTt T "b e concerned. 

Case o. l constitute proof of t~~ a? n unal i~ the judgment in 
ub tantial new evidence to th acts- stated, m the absence of 

Article X.) e contrary.' (Ordinance No. 7, 

., The sentences a uthorised by O d. 
only by reference to those provided ri m~nc~ ~o. 7 are made definite 

o. 7, Article 16.) or Y · · Law 10. (Ordinance 

' As thus established the Tribunal . . 
try and punish the maJ·or war . . is ,authorised and empowered to 
' th G · cnmma s of the E • ose erman officers and me d uropean Axis and 
h~ve been responsible for, or ha~ an k m~mbers of_ the Nazi Pa rty who 
aided, abetted, ordered or have bta en a consenting part in ', or have 

· · • een connect d · h 
pn e mvolving the commission of th Hi e wit . plans or enter-

e O ences defined 10 c.c. Law 10_,, 

The Source of Authority of Control Counc ·t 
of the /11ternational Military Tribunal , Law No. lO and of the Charter 

. H_aving identified the in trument . 
d1ct1011, the Tribunal next considered wt~~~ purport_ed to establish its juris­
The Judgment reads as follow : egal basis of those instruments. 

. The unconditional urrender of G 
1945. (Department of State bl" ~rmany took place on 8th May 
surrender was preceded by th:~o~cat1on ~ -o. 2423, page 24.) Th~ 
government and was followed b ~lete d1smtegration of the central 
Ger1!1any. There were no o o ~ t e complete occupation of all of 
officia l who during the watbadn; Ge_rman forces in the field ; the 
Government were either dead in ~erc1sed !he p~wers of the Reich 
1945, t_he Allied Power anno~nced~~~;• or ~n h1dmg. On 5th June, 
authority with respect to Germa . l th_ey hereby assume supreme 
by the Ge • G · ny, me udmg all the . rman overn ment the bi h · · powers possessed 
c1pal or loca l government or' a uth ~ :ommand, and any State, muni­
central government or autho ·t o~1ty , and declared that • there is no 

n Y m Germany bl · capa e of accepting 
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responsibility for the maintenance of order, the administration of the 
country, and compliance with the requirements of the victorious 
powers'. The Four Powers further declared that they• will hereafter 
determine the boundaries of Germany or any part thereof and the status 
of Germany or of any area at present being a part of German territory'. 
(Berlin Declaration of 5th June, 1945, Department of State publication 
No. 2423, pages 62, 63.) 

" On 2nd August, 1945, at Berlin, President Truman, Generalissimo 
Stalin, and Prime Minister Attlee, as heads of the Allied Powers, entered 
into a written agreement setting forth the principles which were to govern 
Germany during the initial control period. Reference to that document 
will disclose the wide scope of authority and control which was a£sumed 
and exercised by the Allied Powers. They assumed 'supreme authority ' 
and declared that it was their purpose to accomplish complete de­
militarisation of Germany ; !O destroy the National Socialist Pa rty ; 
to prevent Nazi propaganda ; to abolish all Nazi laws which ' estab­
lished discrimfoation on grounds of race, creed, or political opinion ' 
... ' whether legal, administrative, or otherwise ' ; to control educa­
tion ; to reorganise the judicial system 'in accordance with the prin­
ciples of democracy and of equal rights ; to accomplish the decentralisa­
tion of the political structure. The agreement provided that for the 
time being no central German government shall be established ' . In 
the economic field they assumed control of ' German industry and all 
economic and financial international transactions ' . Finally, the 
Allies re-affirmed their intention to bring the Nazi war criminals to s, ift 
and sure justice. (Department of State publication No. 2423, pages 10 
et seq.) 

" lt is this fact of the complete disintegration of the government in 
Germany, followed by unconditional surrender and by occupation of 
the territory, which explains and justifies the assumption and exerci e 
of supreme governmental power by the Allies. The same fact distin­
guishes the present occupation of Germany from the type of occupation 
which occurs when, in the course of actual warfare, an invading a rmy 
enters and occupies the territory of another State, whose government is 
still in existence and is in receipt of international recognition , and whose 
armies, with those of its Allies, are still in the field. In the latter ca e 
the occupying power is subject to the limitations imposed upon it 
by the Hague Convention and by the laws and customs of war. In the 
former case (the occupation of Germany) the Allied· Powers were not 
~ubject to those limitations. By reason of the complete breakdown of 
government, industry, agriculture and supply, they were under an 
imperative humanitarian duty of far wider scope to reorganise govern­
ment and industry and to foster local democratic governmental agencies 

throughout the territory. 
" In support of the distinction made, we quote from two recent and 

scholarly articles in The American Journal of International Lau·. 
• On the other hand, a distinction is clearly warranted between 

measures taken by the Allies prior to destruction of the German 
government and those taken thereafter. Only the former need be 
tested by the Hague Regulations, which are inapplicable to the 
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Mil~tary T~ibu~al annexed to the London Agreement of 8th 
l 94), certain tribunals to be known as " MTt T "b August, 
estab)j shed hereunder.· 1 1 ary n unals " shall be 

.. The_ Tr~bunal authorised by Ordinance 7 
substa?ttveJurisdictional provisions·ofC C L ar~Odependent upon the 
upon international authority and r t .. _- aw . and are thus based 
Jt i provided that the United States ~a-tt mt~nat10nal characteristics. 
other rn ne commander ~ . . . • t ary overnor may agree with 
The Chief of Coun el for ~a~ ttnt tnal. . (Ordinance 7, Article 2 (c).) 
of the United ations to partici;~:e~, ~mted State~, may invite others 
Article 3 (b) .) 10 e prosecution. (Ordinance 7, 

" The Ordinance provides : 
' The determinations of th I . 

the judgment in Case o l teh tn~erna~10nal Military Tribunal in 
· · a invasions ag · 
ive wars, crimes, atrocities or . h ' ~gress1ve acts, aggres-

occurred, shall be bindin ' h m ~mane acts were planned or 
and hall not be questionele on ~ _e tnbunals established hereunder 
or. knowledoe thereof by a xcep I? so far as the participation therein 
S t "' ny particular person ma b 

tc: ements of the International MTt T . . Y e concerned. 
Ca e o. l constitute proof of tt~ ary nbunal I~ the judgment in 
ubstantial new e idence t th facts- stated, m the absence of 

Article X.) 0 e contrary.' (Ordinance No. 7, 

" The sentence authori ed b O d" 
only by reference to tho e provi~ed r~ tn~nceCNo. 7 are made definite 

o. 7, Article 16.) or Y .C. Law 10. (Ordinance 

" A thus establi hed the Tribunal . . 
,try and punish the major war crimi~:,:ut~onsed and empowe_red to 

tho e German officers and me d o the European Axis and 
b~ve been responsible for, or ha~/t" k members of_ the Nazi Party who 
aided, abetted, ordered or hav b a en a consentmg part in', or have 

· · ' e een conne t d · h pnse involving the corn mi sion of th ffi c e w1t plans or enter-
e o ences defined in C.C. Law IO ,, 

(ii) TJ,e Source of Authority of Control Council . 
of the lnternationa/ Miliuiry Tribunal Law No. JO and of the C'1arter 

Having identified the instrume . 
~ict ion, the Tribunal next consid~:!d \\~~~ pu?or~ed to establish its juris-

he Judgment reads as follo\\'s : ega basis of those instruments. 

' " The unconditional urrender of G 
,945. (Department of State ubl' ~rmany took place on 8th May 
surrender was preceded by th: co~cat,on ~.o. 2423, page 24.) Th~ 
government and was followed b rlete d1smtegration of the central 
Germany. There were n o ~ t e complete occupation of all of 
official who during the wat~~~ng Ge_rrnan forces in the field ; the 
Government were either dead i e~erc1sed !he ~owers of the Reich 
1945 the Allied Power anno , n dn on, or m biding. On 5th June 
~uthority with respect to Ger~nac:y ~ha~ ~-ey ' hereby assume suprem~ 
"! the Germa~ Government the hi ~nc u mg all the powers possessed 

c1pal or local government or' autho/ ~ommand, and any State, muni­
central government or au tho 't . _ity G' and declared that ' there is no 

n Y m ermany bl capa e of accepting 
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responsibility for the maintenance of order, the administration of the 
country, and compliance with the requirements of the victorious 
powers'. The Four Powers further declared that they' will hereafter 
determine the boundaries of Germany or any part thereof and the status 
of Germany or of any area at present being a part of German territory' . 
(Berlin Declaration of 5th June, 1945, Department of State publication 
No. 2423, pages 62, 63.) 

" On 2nd August, 1945, at Berlin, President Truman, Generalissimo 
Stalin, and Prime Minister Attlee, as heads of the Allied Powers, entered 
into a written agreement setting forth the principles which were to govern 
Germany during the initial control period. Reference to that document 
will disclose the wide scope of authority and control which was a~sumed 
and exercised by the Allied Powers. They assumed ' supreme authority ' 
and declared that it was their purpose to accomplish complete de­
militarisation of Germany ; !O destroy the National Socialist Party ; 
to prevent Nazi propaganda ; to abolish all Nazi laws which ' estab­
lished discrimination on grounds of race, creed, or political opinion ' 
... ' whether legal, administrative, or otherwise' ; to control educa­
tion ; to reorganise the judicial system 'in accordance with the prin­
ciples of democracy and of equal rights ; to accomplish the decentralisa­
tion of the political structure. The agreement provided that ' for the 
time being no central German government shall be established '. In 
the economic field they assumed control of ' German industry and all 
economic and financial international transactions '. Finally, the 
Allies re-affirmed their intention to bring the Nazi war criminals to swift 
and sure justice. (Department of State publication No. 2423, pages 10 
et seq.) 

" It is this fact of the complete disintegration of the government in 
Germany, followed by unconditional surrender and by occupation of 
the territory, which explains and justifies the assumption and exercise 
of supreme governmental power by the Allies. The same fact distin­
guishes the present occupation of Germany from the type of occupation 
which occurs when, in the course of actual warfare, an invading army 
enters and occupies the territory of another State, whose government is 
still in existence and is in receipt of international recognition, and whose 
armies, with those of its Allies, are still in the field. In the Latter case 
the occupying power is subject to the limitations imposed upon it 
by the Hague Convention and by the laws and customs of war. In the 
former case (the occupation of Germany) the Allied· Powers were not 
~ubject to those limitations. By reason of the complete breakdown of 
government, industry, agriculture and supply, they were under an 
imperative humanitarian duty of far wider scope to reorganise govern­
ment and industry and to foster local democratic governmental agencies 
throughout the territory. 

" In support of the distinction made, we quote from two recent and 
scholarly articles in The American Journal of International Lau·. 

' On the other hand, a distinction is clearly warranted between 
measures taken by the Allies prior to destruction of the German 
government and those taken thereafter. Only the former need be 
tested by the Hague Regulations, which are inapplicable to the 
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ituation now prevailing in Germany. Disappearance of the German 
tate a a belligerent entity, necessarily implied in the Declaration of 

Berlin of 5th June, 1945, ignifie that a true state of war-and hence 
belligerent occupation-no longer exists within the meaning of 
international law. ' (Freeman, in The American Journal of Inter-
11ario11al Law, July 1947. page 605. 

· Through the subjugation of Germany the outcome of the w~r 
ha been decided in the most definite manner possible. One of the 
prerogati ve of the Allie re ulting from the subjugation is the right 
to occupy German territory at their discretion. This occupation is, 
both legally and factually, fundamentally different from the bel­
lig rent occupation contemplated in the Hague Regulations, as can 
be een from the folio, ing ob ervations. 

' The pro i ion of the Hague Regulations restricting the rights of 
an occupant refer to a belligerent who, favoured by the changing for­
tune of war actually exerci e military authority over enemy territory 
a_nd thereby prevents the legitimate sovereign-who remains the legi­
timate_ overeign-from exerci ing his full authority. The regulations 
draw ~mportant legal conclu ions from the fact that the legitimate 
overe1gn may at any moment himself be favoured by the changing 

fo rtune of war reconquer the territory, and put an end to the 
occupation . " The occupation applies only to territory where such 
authority (i.e. the military authority of the hostile State) is established 
and can be exercised· Art. 42, 2). In other words, the Hague 
Regul~tion think of _an occupation which is a ph<\se of an as yet 
undecided war. Until 7th May, 1945, the Allies were belligerent 

ccupants in the then-occupied parts of Germany, and their rights 
and duti_e were circumscribed by the respective provisions of the Hague 
Regulations. As a result of the subjugation of Germany the legal 
character of the occupation of German territory was drastically 
changed.' (Fried, The American Journal of /11ternationa/J....air, Vol. 40, 
No. 2, April, 1946, page 327.) 

' The view expre sed by the two authorities cited appears to have 
the supl?ort of the International Military Tribunal judgment in the 
ca e against Goring et al. In that ca e the defendants contended that 
Germany was not bound by the rules of land warfare in occupied terri­
~ory becau e Germany had completely ubjugated those countrie and 
incorporated them into the German Reich. The Tribunal refers to the 
' doctrine of u?j~gation, dependent a it is upon military conquest', 
and ~ol? that 1t 1s unnec~ sa~ to _decide whether the doctrine nas any 
app1Jcat1?11 w?er~ t~e su ~ugat1on I the re ult of aggressive war. The 
rea on given 1 1gmficant. The Tribunal aid : 

' The doctrine wa~ never considered to be applicable so long as 
the~e "":a an ai:rny m the field attempting to restore the occupied 
temtones to their true owner and in this case, therefore the doctrine 
could, not apply to an~ territories occupied after 1st September, 
1939. (Volume I, Official Text, IMT Trials, page 254.) 

' The clear implication from the foregoing is that the rules of land 
warfare apply_ to the con_duct of a belligerent in occupied territory so 
long as there 1s an army m the field attempting to restore the country to 
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its true owner, but that those rules do n~t apply when belligerency is 
ended there is no longer an army in the field, and, as in the case of 
Germ~ny, subjugation has occurred by virtue of military conquest. 

" The views ~hich we have expressed are supported by modern 
scholars of high standing in the field of international law. While they 
differ somewhat in theory as to the present legal status of Germany and 
concerning the situs of residual sovereignty, they appear to be in accord 
in recognising that the powers and rights of _th~ allied govemi:n~nts 
under existing conditions in Germany are not hm1ted by the prov1 10n 
of the Hague Regulations concerning land warfare. For reference 
see: 

" ' The Legal Status of Germany according to the Declaration of 
Berlin•, by Hans Kelsen, Professor of International Law, University 
of California, the Am_erican Journal of International Law, 1945. 

"' Germany 's Present Status', by F. A. Mano, Doctor of L~w 
(Berlin) (London), paper re~d on 5~h March, 1947, befor~ the G~otiu 
Society in London, published in Sueddeutsche Juriste11-Zmu11g. 
(Lawyers' Journal of Southern Germany), Volume 2, No. 9, Septem­
ber, 1947. 

" ' The influence of the Legal Position of Germany upon the War 
Crimes Trials', Dr. Hermann Mosler, Assistant Professor. of the 
University of Bonn, published in Sueddeutsche Juriste11-Zeitu11g, 
Volume 2, No. 7, July, 1947. 

" Article published in Neue Justiz (New Justice) by Dr. Alfon 
Steininger, Berlin, Volume I, No. 7, July, 1947, pages 146-150. 

" In an article by George A. Zinn, Minister of Justice of Hessen, 
entitled' Germany as the Problem of the Law of States', the author 
points out that if it be assumed that the present occupation of Germany 
constitutes ' belligerent occupation ' in the traditional sense, then all 
statutory and constitutional changes brought about since ?_th May 
1945 would cease to be valid once the Allied troops were withdrawn 
and ~II Nazi laws would again and automatically become the law of 
Germany, a consummation devoutly to be avoided. 

" Both of the authorities first cited directly assert that the situation 
at· the time of the unconditional surrender resulted in the transfer of 
sovereignty to the Allies. In this they are supported by the weighty 
opinion of Lord Wright, eminent jurist o~ the British _H~mse of Lords 
and head of the United Nations War Cnmes Commission. For our 
purposes, however, it is unnecessary to determine the pres~nt situs of 
' residual sovereignty '. It is sufficient to hold that, by V)[tue of the 
situation at the time of unconditional surrender, the Allied Powers were 
provisionally in the exercise of supreme authority, valid_ and effe. tive 
until such time as, by treaty or otherwise, Germany shall be permitted 
to exercise the full powers of sovereignty. We bold that the legal 
right of the Four Powers to enact C.C Law 10 is established a~d that 
the jurisdiction of this Tribunal to try persons charged· as maJor war 
criminals by the European Axis must be conceded. 
· " We have considered it proper to set forth our views concerning 
the nature and source of the authority of C.C. Law 10 in its aspect as 
substantive legislation. It would have been possible to treat that la, 
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as a binding rule regardles of the righteousness of its prov_isi~ns, but 
it justification mu t ultimately depend upon accepted pnnc1ples of 
justice and morality, and we are not c~ntent to treat the statute as a 
mere rule of thumb to be blindly applied. We shall shortly demon-
trate that the Charter and C.C. Law JO provide for the punishment of 
rime agai n t humanity. A set forth in t~e indictment the acts 
harged as crimes against humanity were com~1tted befor~ the occupa: 

tion of Germany. They were de cribed a racial persecutions by ~z1 
official perpetrated upon German national . The cri~e of genocide 
is an illustration. We think that a tribunal charged with the duty of 
enforcing these rules will do weU to consider: i~ deter~ning the ~egree 
of puni hment to be imposed, the moral pnnc1ples which und~rl1e ~be 
exercise of power. For that rea on we have contrasted the situation 
when German1/ was in belligerent occupation of portions of ~oland, 
with the it uation existing under the Four-Power occupation of 
Germany ince the urrender. The occupation of Poland by Germany 
, as in every en e belligerent occupation, precarious in charac~er, 
while oppo ing armies were till in the field. The German occupation 
of Poland wa ubject to the limitation impo ed by the Hague Con­
vention and the law and custom of land warfare. ln view of these 
limitation we doubt if any per on would contend that Gem1any, during 
that belligerent occupation , co uld lawfully have provided tribunals 
for the punishment of Poli h officials who, before the occupation by 
Germany, had persecuted their own people, to wit: Polish nationals. 

ow the Four Powers are providing by C.C. Law JO for the puni hment 
of German officials who, before the occupation of Germany, passed and 
enforced laws for the per ecution of German nationals upon racial 
grounds. Jt appear that it would be equaUy difficult to justify such 
action of the Four Power if the ituation here is the sarr.e as the situation 
which exi ted in Poland under German occupation and if consequently 
the limitations of the Hague onvention were applicable. For this 
reason it seems appropriate to point out the distinction between the 
two ituations. As we have attempted to show, the moral and legal 
justification under principle of international law which authorises 
tl:ie broader scope of authority under C.C. Law 10 is based on the fact 
that the Four Powers a re not now in belligerent occupation or subject 
to the limitations set forth in the rules of land warfare. Rather, 
they have ju tly and legally assumed the broader task in Germany which 
they have olemnly defined and declared, to wit : the task of re­
organi ing the German go ernment and economy and of punishing 
per on who prior to the occupation . were guilty of crimes against 
humanity committed again t their own nationals. We have pointed out 
that thi difference in the nature of the occupations is due to the un­
conditional urrender of Germany and the ensuing chaos which required 
the Four Power to a sume provi ional supreme authority throughout 
the German Reich. We are not attempting to pass judicially upon a 
question which is solely within the juri diction of the political depart­
ment of the Four Power . The fixing of the date of the formal end of 
the war and similar matter ill , of course, be dependent upon the action 
of the political departments. We do not usurp their function. We 
merely inquire, in the cour e of litigation when the lives of men are 

• 
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dependent upon decisions which must be both legal and just, whether 
the great objectives announced by the Four Powers are themselves in 
harmony with the principles of international law and morality. 

" In declaring that the expressed determination of the victors to 
punish German officials who slaughtered their own nationals i in 
harmony with international principles of justice, we usurp no power ; 
we only take judicial notice of the declarations already made by the 
chief executive of the United States and her former Allies. The fact 
that C.C. Law 10, on its face, is limited to the punishment of German 
criminals does not transform the Tribunal into a German court. The 
fact that the Four Powers are exercising supreme legislative authority 
in governing Germany and for the punishment of German criminal 
does not mean that the jurisdiction of this Tribunal rests in the slighte t 
degree upon any German law, prerogative, or sovereignty. We sit a a 
Tribunal drawing its sole power and jurisdiction from the will and 
command of the four occupying powers. 

" Examination will disclose that C.C. Law 10 possesse a dual a pect. 
ln its first aspect and on its face it purports to be a statute defining 
crimes and providing for the punishment of persons who iolate it 
provisions. It is the legislative product of the only body in exi tence 
having and exercising general law-making power throughout the Reich. 
The first International Military Tribunal in the case against Goring 
et al. recognised similar provisions of the IMT Charter as binding 
legislative- enactments. We quote: 

' The making of the Charter was the exercise of the sovereign 
legislative power by the countries to which the German Reich un­
conditionally surrendered ; and the undoubted right of these countries 
to legislate for the occupied territories bas been recogni ed by the 
civilised worlcf. . . . These provisions are binding upon the 
Tribunal as the law to be applied to the case.' (Trial of r'1e Major 
War Criminals (Official Text-Nuremberg, 1947), Volume I , pages 
218 and 174.) 

• Since the Charter and C.C. Law 10 are the product of legislative 
action by an international authority, it foUows of neces ity that there 
is no national constitution of any one State which could be invoked 
to invalidate the substantive provisions of such international legislation. 
lt can scarcely be argued that a court which owes its existence and 
jurisdiction solely to the provisions of a given statute could a ume to 
exercise that jurisdiction and then, in the exercise thereof, declare 
invalid the act to which it owes its exi tence. Except as an aid to 
construction, we cannot and need not go behind the statute. This wa 
discussed authoritatively by the first International Military Tribunal 
in connection with the contention of defendants that the Charter wa 
invalid because it partook of the nature of ex post facto legi lation. 
That Tribunal said, • The Charter make the Janning or waging of a 
war of aggression or a war in violation of international treaties a crime ; 
and it is, therefore, not strictly necessary to consider u:'1er'1er and to 
what extent aggressive war was a crime before the execution of tl,e 
London Agreement.' (Trial of the Major War Criminals, Volume I, page 
219.) 



34 JO FALT T 00 TTE R 

'' A recently aid by an merican authority: ' The Charter was, 
of cour e. binding up n the Tribunal in · the same way that a 
on titutional tatute would bind a dome tic court.' (' Issues of the 
urcmberg Trials; by Herbert Wech lcr, Political Science Quarterly,_ 

March 1947, page 14.) 

"' In its a pect as a tatute defining crime and providing punisli­
mcn t the limited purpose of . . Law 10 i clearly set forth. It is an 
cxe rci e of upreme legi lati c power in and for Germany. It does 
n t. purport to e tabli h by legislat ive act any new crimes of int~r­
national applicability. The London Agreement refers to the tnal 
of · tho e German officer and men and members of the Nazi Party 
who have been responsible for . .. atrocities.• C.C. Law 10 recites 
that it wa enacted to e tabli h a ' uniform legal basis in Germany ' 
for the pro ecution of war criminal . 

·· Military Government Ordina nce o. 7 was enacted pursuant to 
the powers of the Military Go ernment for the United States Zone of 
Occupation ' 1rithi11 Germany ·. 

' We concur in the view expre ed by the first International Military 
Tribunal a quoted above, but we ob erve that the decision was sup­
ported on two grounds. The Tribunal in that case did not stop with 
the declaration that it wa bound by the Charter as an exercise of 
overeign legi lative power. The opinion went on to show that the 

Charter wa al o ' an expre ion of international law at the time of 
it creation '. ALI of the war crime and many, i not all, of the crimes 
aga in t humanity a charged in the indictment in the case at bar, were, 
a we hall show, violative of pre-existing principles of international 
law. To the extent to which th.i i true, C.C. Law 10 may be deemed 
to be a codification rather than original ub tantive legislation. In so far 
as C.C. Law JO may be thought to be beyond e tablished principles of 
international law, its authority, of course, rests upon the exercise of 
the ' overeign legi lative power ' of the countries to which the German 
Reich unconditionally surrendered. 

" We have di cussed C.C. Law 10 in its first aspect as substantive 
legi lation. We now con ider it other aspect. Entirely aside from 
it character a- ub tantive legi lation, C.C. Law 10, together with 
Ordinance o. 7, provjde procedural means previously lacking for the 
enforcement within Germany of certain rules of international law which 
exi t throughout the civili -ed world independently of any new sub-
tantive legi'lation . (£.r: parte Quirin 317 U.S. 1 ; 87 L. ed. 3; 63 S. 

Ct. 2.) International law i not the product of statute. Its content is 
not tatic. The absence from the world of any governmental body 
authori ed to enact substanti ve rule of international law has not 
prevented the progressive development of that law. After the manner 
of the English common la, it has grown to meet the exigencies of 
changing conditions. 

' It mu t be conceded that the circum tance which gives to principles 
of international conduct the dignity and authority of law is their 
general acceptance as such by civilised nations, which acceptance is 
manife ted by international treaties, conventions, authoritative text-

• 
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books, practice and judicial decisions.' (Hackworth, Digest of 
International Law, Volume l, Pages 1-4.) 
" It does not, however, follow from the foregoing statements that 

general acceptance of a rule of international conduct must be mani­
fested by express adoption thereof by all civili:ed States. 

' The basis of the law, that is to say, what has given to some prin­
ciples of general applicability the quality or character of law, has 
been the acquiescence of the several independent States which were 
to be governed thereby.' (Hyde, International Law (2nd rev. ed.), 
Vol. l, page 4.) 

' The requisite acquiescence on the part of individual States has 
not been reflected in formal or specific approval of every restriction 
which the acknowledged requirements of international justice have 
appeared, under the circumstances of the particula r case, to dictate or 
imply. It has been rather a yielding to principle, and by implication, 
to logical applications thereof which have begotten deep-rooted and 
approved practices.' (Hyde, supra, page 5.) 

' It should be observed, however, that acquiescence in a proposal 
may be inferred from the failure of interested States to make appro­
priate objection to practical applications of it. Thus it is that 
changes in the law may be wrought gradually and imperceptibly, 
like those which by process of accretion alter the course of a river 

-and change an old boundary. Without conventional arrangement, 
and by practices manifesting a common and sharp deviation from 
rules once accepted as the law, the community of States may in 
fact modify that which governs its members.' (Hyde, supra, page 9.) 

' States may through the medium of an, international organi 0ation 
such as the League of Nations, itself the product of agreement, 
find it expedient to create and accept fresh restraints that ultimately 
win widest approval and acceptance as a part of the law of nations. 
The Acts of the organLation may thus in fact become sources of 
international law, at least in case the members thereof have by their 
general agreement clothed it with power to create and put into force 
fresh rules of restraint. ' (Hyde, supra, page 11 .) 
· ' But international law is progressive. The period of growth 

· generally coincides with the period of world upheaval . The 
pressure of necessity stimulates the impact of natural law and of 
moral ideas and converts them into rules deliberately and overtly 
recogni .ed by the consensus of civili.ed mankind. The experience 
of two great world wars within a quarter of a entury cannot fail to 
have deep repercussions on the senses of the peoples and their demand 
for an international law which reflects international justice. I am 
convinced that international law has progressed, as it is bound to 
progress if it is to be a living and operative force in these days of 
widening sense of humanity.' (Lord Wright, · War Crimes under 
International Law', The Law Quarterly Review, Vol. 62, January, 
1946, page 51.) 
" For the reasons stated by Lord Wright, this growth by accretion 

has been greatly accelerated since the First World War. (Hyde, 
International Law (2nd rev. ed.), Volume I, page 8.) The Charter, 
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recently aid by an American authority : ' The Charter was, 
of cour e, binding upon the Tribunal in · the same way that a 
on titutional tatute would bind a domest;c court.' (' Issues of the 
urcmberg Trial ,' by Herbert Wech !er, Political Science Quarterly,_ 

1ar h. 1947, page 14.) 

·· In it a pect a a tatute defi ning crime and providing punisli­
ment the limited purpose of .C. Law 10 is clearly set forth. It is an 
cxerci e of upreme legislati ve power in and for Germany. It does 
not purport to establi h by legi lative act any new crimes of inter­
nati nal applicability. The London Agreement refers to the trial 
of · tho e German officer and men and members of the Nazi Party 
who have been responsible for . .. atrocities. ' C.C. Law 10 recites 
that it wa enacted to establi h a ' uniform legal basis in Germany ' 
~ r the pro ecution of \ ar criminal . 

·· Mili tary Government Ordinance o. 7 was enacted pursuant to 
the power of the Military Go ernment for the United States Zone of 
Occupation ' 1rirhin Germany · . 

·' We concur in the view expre ed by the first International Military 
Tribunal a quoted abo e, but we observe that the decision was sup­
ported on two ground . The Tribunal in that case did not stop with 
the declaration that it was bound by the Charter as an exercise of 
o ereign legislative power. The opinion went on to show that the 
barter was al o · an expre ion of international law at the time of 

it creation '. All of the war cri me and many, if not all, of the crimes 
aga inst humanity a charged in the indictment in the case at bar, were, 
a we shall how, violative of pre-existing principles of international 
law. To the extent to which thi i true, C.C. Law 10 may be deemed 
to be a codification rather than original ub tantive legislation. In so far 
a C.C. Law 10 may be thought to be beyond established principles of 
international law, its authority, of course, rests upon the exercise of 
the' overeign legi lative power ' of the countries to which the German 

eich unconditionally surrendered. 

' We have discussed C.C. Law 10 in its first aspect as substantive 
legi lation. We no\· con ider it other aspect. Entirely aside from 
it char cter a- ubstanti ve legi lation, C.C. Law 10, together with 
Ordinance o. 7 pro ide pro edural means previously lacking for the 
enforcement within Germany of certa in rules of international law which 
e i t throughout the civili ed world independently of any new sub­
stant ive legi-lation. (Ex parte Quirin, 317 U.S. 1 ; 87 L. ed. 3 ; 63 S. 

t. 2.) International la\ i not the product of statute. Its content is 
not tatic. The absence from the world of any governmental body 
authorised to enact ub tantive rules of international law has not 
prevented the progressive development of that law. After the manner 
of the Engli h common law it ha grown to meet the exigencies of 
changing conditions. 

' It must be conceded that the circum tance which gives to principles 
of international conduct the dignity and authority of law is their 
general acceptance a such by civilised nations, which acceptance is 
manifested by international treaties, conventions, authoritative text-

• 
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books, practice and judicial decisions.' (Hackworth, Digest of 
International Law, Volume 1, Pages 1-4.) 

" It does not, however, follow from the foregoing statements that 
general acceptance of a rule of international conduct must 'be mani­
fested by express adoption thereof by all civili:ed States. 

' The basis of the law, that is to say, what has given to some prin­
ciples of general applicability the quality or character of Law, has 
been the acquiescence of the several independent States which were 
to be governed thereby.' (Hyde, /11ternational Law (2nd rev. ed.), 
Vol. I, page 4.) 

' The requisite acquiescence on the part of individual States has 
not been reflected in formal or specific approval of every re triction 
which the acknowledged requirements of international justice have 
appeared, under the circumstances of the particular case to dictate or 
imply. It has been rather a yielding to principle, and by implication, 
to logical applications thereof which have begotten deep-rooted and 
approved practices.' (Hyde, supra, page 5.) 

' It should be observed, however, that acquiescence in a proposal 
may be inferred from the failure of interested States to make appro­
priate objection to practical applications of it. Thus it is that 
changes in the law may be wrought gradually and imperceptibly, 
like those which by process of accretion alter the cour e of a river 

-and change an old boundary. Without conventional arrangement, 
and by practices manifesting a common and sharp deviation from 
rules once accepted as the law, the community of State may in 
fact modify that which governs its members. ' (Hyde, supra, page 9.) 

' States may through the medium of an, international organi ,ation 
such as the League of Nations, itself the product of agreement, 
find it expedient to create and accept fresh restraint that ultimately 
win widest approval and acceptance as a part of the law of nations. 
The Acts of the organisation may thus in fact become source of 
international law, at least in case the members thereof have by their 
general agreement clothed it with power to create and put into force 
fresh rules of restraint. ' (Hyde, supra, page 11.) 

' But international law is progressive. The period of growth 
• generally coincides with the period of world upheaval . The 

pressure of necessity stimulates the impact of natural law and of 
moral ideas and converts them into rules deliberately and overtly 
recogni .ed by the consensus of civilLed mankind. The experience 
of two great world wars within a quarter of a cntury cannot fail to 
have deep repercussions on the senses of the peoples and their demand 
for an international law which reflects international ju tice. l am 
convinced that international Law has progressed, as it is bound to 
progress if it is to be a living and operative force in these day of 
widening sense of humanity. ' (Lord Wright, ' War Crimes under 
International Law', The Law Quarterly Review, Vol. 62, January, 
1946, page 51.) 
" For the reasons stated by Lord Wright, this growth by accretion 

has been greatly accelerated since the First World War. (Hyde, 
International Law (2nd rev. ed.), Volume I, page 8.) The Charter, 
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the I.M.T. Judgment, and C.C. Law 10 are merely • great new cases in 
the book of international la, '. They constitute authoritative recog­
nition of principle of indi idual penal re ponsibility in international 
affair ~ hich, a we hall bow, had been developing for many years. 

urely C.C. Law 10, which ~ a enacted by the authorised representatives 
of the four greate t power on earth, i entitled to' judicial respect when 
it tate ' Each of the following act i recognised as a crime '. Surely 
the requi ite .international approval and acquiescence is established 
when twenty-three States including all of the great powers, have approved 
the London Agreement and the I.M .T. Charter without dissent from any 

tate. Surely the Charter mu t be deemed declaratory of the principles 
of international law in iew of it recognition as such by the General 

embly f the nited 1 ation . We quote : 
' The General A sembly recogni e the obligation laid upon it by 

Article 13, paragraph I uh-paragraph (a) of the Charter, to initiate 
tudie and make recommendation for the purpose of encouraging 

the progre sive development of international law and its codification ; 
' Take note of the agreement for the e tablisbment of an Inter­

national Military Tribunal fo r the prosecution and punishment of 
the major war crim inal of the European Axis, signed in London 
on th Augu t, 1945, and of the Charter annexed thereto, and of the 
fact that imilar principle have been adopted in the Charter of the 
International Mili tary Tribunal fo r the trial of the major war criminals 
in the Far Ea t, proclai med at Tokyo on 19th January, 1946; 

' Therefore, 
' Affirm the principles of international law recognised by the 

Charter of the uremberg Tribunal and the Judgment of the Tribunal; 
Direct the committee on codification of international law 

e tabli hed by the re olution of the General Assembly of .. . 
December, 1946, to treat a a matter of primary importance plans 
for the formulation, in the text of a general codification of offences 
against the peace and ecurity of mankind, or of an International 
Criminal Code, of the principles recognised in the Charter of the 

uremberg Tribunal and in the Judgment of the Tribunal.' 
(Journal of 1he U11i1ed a/ions, o. 58, Supp. A- A/P. V./55, 
page 4 5 ; ' The Crime of Aggre sion and the Future of Inter­
national },.aw ' by Philip C. Je up, Poli1ical Science Quar1erly, 
Vol. LXU, March, 1947, umber I , page 2.) 

•' Before the International Milita ry Tribunal had convened for the 
trial of Goring et al. , the opin ion bad been expressed that through the 
proce of accretion the pro i ion of the l.M.T. Charter and conse­
quently <:>f C.C. Law 10 had already, in large measure, become incor­
porated rnto the body of international law. We quote : 

' I under tand the Agreement to import that the three classes of 
persons which it specifies are war criminals that the acts mentioned 
in clas e (a)? (_b) and (c) a re crime for which there is properly indivi­
dual respon 1b1ltty ; that they are not crimes because of the Agreement 
of the four governments but the governments have scheduled 
them as coming un er the juri diction of the Tribunal because they. 
are already crimes by existing law. On any other assumption the 
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court would not be a court of law but a manifestation of power. 
The principles which are declared in the agreement are not laid down 
as an arbitrary direction to the court but are intended to define and 
do, in my opinion, accurately define what is the existing international 
law on these matters.' (Lord Wright, ' War Crimes under Inter­
national Law', The Law Quarterly Review, Vol. 62, January, 1946, 
page 41.) 
" A similar view was expressed in the Judgment of the International 

Military Tribunal. We quote : 
' The Charter is not an arbitrary exercise of power on the part of 

the victorious nations, but in the view of the Tribunal, as will be shown, 
it is the expression of international law existing at the time of it 
creation ; and to that extent is itself a contribution to international 
law.' (l.M.T. Judgment, page 218.) 
" We are empowered to determine the guilt or innocence of person 

accused of acts described as ' war crimes ' and ' crimes against 
humanity ' under rules of international law. At this point, in con­
nection with cherished doctrines of national sovereignty, it is important 
to distinguish between the rules of common international law which are 
of universal and superior authority on the one hand, and the provisions 
for enforcement of those · rules which are by no means universal on the 
other. As to the superior authority of international law, we quote : 

' If there exists a body of international law which States, from a 
sense of legal obligation, do in fact observe in their relations with 
each other, and which they are unable individually to alter or destroy, 
that law must necessarily be regarded as the law of each political 
entity deemed to be a State, and as prevailing throughout places 
under its control. This is true although there be no local affirmative 
action indicating the adoption by the individual State of international 
law .... International law, as the local law of each State, is nece -
sarily superior to any administrative regulation or statute or public 
act at variance with it. There can be no conflict on an equal plane.' 
(Hyde, International Law (2nd rev. ed.), Vol. 1, pages 16, 17.) 

" This universality and superiority of international law does not 
necessarily imply universality of its enforcement. As to the puni h­
ment of persons guilty of violating the laws and customs of war (war 
c~imes in the narrow sense), it has always been recognised that tribunal 
may be established and punishment imposed by the State into whose 
hands the perpetrators fall. Those rules of international law were 
recognised as paramount, and jurisdiction to enforce them by the injured 
belligerent government, whether within the territorial boundaries of 
the State or in occupied territory, has been unquestioned. (Ex par/e 
Quirin, supra; In re: Yamashita, 90 L. ed. 343.) However, enforce­
ment of international law has been traditionally subject to practical 
limitations. Within the territorial boundaries of a State having a 
recognised, functioning government presently in the exercise of sovereign 
power throughout its territory, a violator of the rules of international 
law could be punished only by the authority of the officials of that 
State. The law is universal, but such a State reserves unto itself the 
exclusive power within its boundaries to apply or withhold sanction • 
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Thus, notwithstanding the paramount authority of the substantive 
rules of common international law the doctrines of national sovereignty 
ha e been preserved through the control of enforcement machinery. 
It mu t be admitted that Germans were not the only ones who were 
guilty of committing war crime ; other violators of international law 
could, no doubt, be tried and pun ished by the State of which they were 
national , by the offended State if it can secure jurisdiction of the 
person, or by an International Tribunal if of competent authorised 
jurisdiction. 

" Applying these principle , it appears that the power to punish 
violators of internationa l law in Germany is not solely dependent on 
the enactment of rule of sub tantive penal law applicable only in 
Germany. or is the apparent immunity from prosecution of criminals 
in other States based on the ab ence 1here of the rules of international 
law which we enforce here. Only by giving consideration to the extra­
ordinary and temporary situation in Germany can the procedure here 
be harmonised with establi hed principles of national sovereignty. 
In Germany an international body (the Control Council) has assumed 
and exercised the power to establi h judicial machinery for the punish­
ment of those who have violated the rules of the common international 
law, a power which no international authority without consent could 
assume or exercise with in a State having a national government presently 
in the exercise of its sovereign powers. " 

(iii) The Construction of the Provisions of Control Council Law No. 10 
Regarding War Crimes and Crimes Against Humanity 

The Tribunal dealt next with the problem of the construction of Control 
Council Law 10. JO, for, in it opinion, " whatever the scope of international 
common law may be, the power to enforce it in this case is defined and 
limited by the terms of the jurisdictional act. " The Judgment states: 

" The first penal provi ion of Control Council Law No. 10 with 
which we are concerned i as follows : 

' Article 11 , I .-Each of the following acts is re::ognised as a 
crime: . .. (b) War crimes. Atrocities or offences against persons 
or property constituting violations of the laws or customs of war, 
including, but not limited to, murder, ill-treatment or deportation 
to slave labour or for any other purpose, of civilian population from 
occupied territory, murder or ill-treatment of prisoners of war .or 
persons on the seas, killing of hostages, plunder of public or private 

_ property, wanton destruction of citie , towns, or villages, or devasta­
tion not justified by military necessity. ' 

" Here we observe the controlling effect of common international 
law as such, for the statute by which we are governed have adopted 
and incorporated the rules of international law as the rules by which 
wa r crimes are to be identified. This legislative practice by which the 
laws and customs of war are incorporated by reference into a statute 
is not unknown in the United States. See cases cited in Ex parte 
Quirin, supra. 

" The scope of inquiry as to war crimes is, of course, limited by 
tJ1P- provisions, properly construed, of the Charter and C.C. Law 10. 

.-_ -

-
-- - ---
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In this particular, the two enactments are in substantial harmony. 
Both indicate by inclusion and exclusion the intent that the term ' war 
crimes ' shall be employed to cover acts in violation of the laws and 
customs of war directed against non-Germans, and shall not include 
atrocities committed by Germans against their own nationals. It 
will be observed that Article VI of the Charter enumerates as war 
crimes acts against prisoners of war, persons on the seas, hostages, 
wanton destruction of cities and the like, devastation not justified by 
military necessity, plunder of public or_ private property (obviously 
not property of Germany or Germans), and ' ill-treatment or deporta­
tion to slave labour, or for any other purpose, of civilian population of, 
or in, occupied territory ' . C.C. Law JO, supra, employs similar 
language. It reads : 

' ... iJl-treatment or deportation to slave labour or for any 
other purpose of civilian population from occupied territory'. 

"This legislative intent becomes more manifest when we consider._the 
provisions of the Charter and of C.C. Law 10 which deal with crimes 
against humanity. Article VI of the Charter defines crimes against 
humanity as follows : 

' ... murder, extermination, enslavement, deportation and other 
inhumane acts committed against any civjlian population, before or 
during th_e war ;{1) or persecutions on political, racial, or religious 
grounds in execution of or in connection with any crime within the 
jurisdiction of the Tribunal, whether or not in violation of the 
domestic law of the country where perpetrated. ' 
·• C.C. Law 10 defines a;; criminal : 

' . . . Atrocities and offences, including but not limited to murder, 
extermination, enslavement, deportation, imprisonment, torture, 
rape, or other inhumane acts committed against any civilian popula­
tion , or persecutions on political, racial or religious grounds whether 
or not in violation of the domestic laws of the country where perpe­
trated. ' · 

" Obviously, these sections are not urplusage. They supplement 
the preceding sections on war crimes and include within their pro­
hibition not only war crimes, but also acts not included within the pre­
ceding definition of war crimes. In place of atrocities committed 
against civilians of or in or from occupied territory, these sections 
prohibit atrocities ' against any civilian population ' . Again, persecu­
tions on racial, religious, or political grounds are within our jurisdiction 
' whether or not in violation of the domestic laws of the country where 
perpetrated'. We have already demonstrated that C.C. Law JO is 
specifically directed to the punishment of German criminals. It is, 
therefore, clear that the intent of the statute on crimes against humanity 
is to punish for persecutions and the like, whether in accord with or in 
violation of the domestic laws of the country where perpetrated, to 
wit: Germany. The intent was to provide that compliance with 

(1) It should be added that by the Berlin Protocol of 6th October, 1945, the semi-colon 
which appears in the above text was replaced by a comma. The effect of this amendment 
was that the words " in execution of or in connection with any crime within the jurisdic­
tion of the Tribunal " governed the whole of the text of Article 6 (c) of the Charter which 
defined the term" crimes against humanity". 

' 

' 

' 
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German law should be no defence. Article III of C.C. Law 10 clearly 
demon trates that act by Germans against German nationals may 
con titutc crimes again t humanity within the jurisdiction of this 
T~ib~n~l to punish. That A_rticle provides that each occupying authority 
within rt zone of occupation shall have the right to cause persons 
su pected ~f having committed a crime to be arrested and ... (d) shall 
have the right to cau e all persons so arrested ' ... to be brought to 
trial. . . . ~~ch Tri_bunal m~y, in case of crimes committed by persons 
of German crhzen hip or nationality against other persons of German 
ci tizen hip or nationality, or stateless persons, be a German court if 
authori ed by the occupying authorities. ' 

" A recen tly as erted by General Telford Taylor before Tribunal 
o. 1 V, in the ca e of the United States v. Flick et al. : 

· Thi constitute an explicit recognition that acts committed bv 
Germans against other Germans are punishable as crimes undeJr 

-~ Law ~- 10, accordin~ to the definitions contained therein, since only 
uch cr_imes may be tned by German courts, in the discretion of the 

occupying power. Jf the occupying power fails to authorise German 
courts to try crime committed by Germans against other Germans 
(and in the American Zone of Occupation no such authorisation 
h~ been given), then the e cases are tried only before non-German 
tnbunals, such as these Military Tribunals.' 

. ' . C?ur j~risdiction to try persons charged with crimes against humanity 
r lim1ted m scope: both by ~f:inition and illustration, as appears from 
C.C. La:,v I~- It rs not the isolated crime by a private German indivi­
dual which i_s condemned: nor is it the isolated crime perpetrated by the 
<?er~an Reich through its officers against a private individual. Jt is 
rgrufica_nt th~t the enactment employs the words ' against any civilian 

P?pula~ron_' mstead of ' again t any c·vilian individual ' . The pro­
v1s10n ~s. drrecte~ aga inst ~11:" ences and inhumane acts and persecutions 
on polrtrcal, racial or rehgrou grounds systematically organised and 
conducted by or with the approval of government. 

" The opinion of the fir t International Military Tribunal in the 
case against Goring er al. lends support to our conclusion. That 
opinion recognised the di tinction between war crimes and crimes 
against humanity, and said : 

' • . . in so far a the inhumane acts charged in the indictment 
and committed after the beginning of the war did not constitute war 
cr_imes, they were a ll committed in execution of, or in connection 
with, ~ggressive war and, therefore, constituted crimes against 
humaruty.' (Trial of Major War Crimi11als, Vol. I, pages 254-255.) 

" The evid~nce to be later reviewed established that certain inoumane 
acts charged m Count 3 of the indictment were committed in execution 
of, ~nd in con~ection with, aggressive war and were, therefore, crimes 
aga1~st humanity even under the provisions of the I.M.T. Charter, 
but it must be noted that C.C. Law JO differs materially from the 
Charter. The latter defines crimes against humanity as inhumane 
ac_ts, etc:, ~ommit~ed_ · · . . . . in execution of, or in connection with, any 
cnme wrthm the Jurrsd1ct1on of the Tribunal ... ', whereas in C.C. 
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Law lO the words last quoted are deliberately omitted from the 
definition." 

(iv) The Ex Post Facto Pri11ciple Regarded as Co11stituti11g No Leo-a/ or 
Moral Barrier to the Present Trial 

The Judgment states : 

D 

" The defendants claim protection under the principle nullum crime11 
si11e /ege, though they withheld from others the benefit of that rule 
during the Hitler regime. Obviously the principle (n question co~ titute 
no limitation upon the power or right of the Tribunal to purush acts 
which can properly be held to have been violations of international 
law when committed. By way of illustration, we observe that C.C. 
Law 10, Article II, l (b), ' War Crimes', has by reference incorporated 
the rules by which war crimes are to be identified. ln all such ca e 
it remains only for the Tribunal, after the manner of the common law, 
to determine the content of these rules under the impact of changing 
conditions. 

" Whatever view may bP. held as to the nature and source of our 
authority under C.C. Law 10 and under common international law, the 
ex post facto rule, properly understood, constitutes no legal nor moral 
barrier to the prosecution in this case. 

" Under written constitutions the ex post facto rule condemns 
statutes which define as criminal acts committed before the law wa 
passed, but the ex post facto rule cannot arply in the int~rnational field 
as it does under constitutional mandate 10 the domestic field. Even 
in the domestic field the prohibition of the rule does not apply to the 
decisions of common law courts, although the question at issue be novel. 
International law is not the product of statute for the simple reason that 
there is as yet no world authority empowered to enact statute ?f u~i­
versal application. International law is the product_ of mult1pa:11te 
treaties, conventions, judicial decisions and customs which have recerv~d 
internati('nal acceptance or acquiescence. It would be sheer ab urdrty 
to suggest that the ex post facto rule, as known to constitutio_n~l State , 
could be applied to a treaty, a custom, or a common law deer ron of an 
international tribunal, or to the international acquiescence which follow 
the event. To have attempted to apply the ex post facto principle to 
judicial decisions of common internation_al law would h_ave bet:" to 
strangle that law at birth. As applied 10 the field of mternatronal 
law, the principle nullum crimen sine-lege receive_d its true interpretat!on 
in the opinion of the I.M.T. in the case i·ersus Goring er al. The question 
arose with reference to crimes against the peace, but the opinion ex­
pressed is equally applicable to war crimes and crimes against humanity. 
The Tribunal said : 

' In the first place, it is to be observed that the maxim nullum 
crimen sine /ege is not a limitation of sovereignty, but is in general 
a principle of justice. To assert that it is unjust to punish_tho e ,~ho 
in defiance of treaties and assurances have attacked nerghbourrng 
States without warning is obviously untrue, for in such circum tance 
the attacker must know that he is doing wrong, and so far from it 
being unjust to punish him, it would be unjust if his wrong were 
allowed to go unpunished.' 
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" To the ame effect we quote the distinguished statesman and 
international authority, Henry L. Stimson : · 

' A mi taken appea l to this principle has been the cause of much 
confu ion about the uremberg trial. It 'is argued that parts of the 
Tribunal' Charter, written in 1945, make crimes out of what 
before were activitie beyond the scope of national and international 
law. Were thi an exact statement of the situation we might well 
be concerned, but it i not. It rests on a misconception of th~ whole 
nature of the law of nations. International law is not a body of 
authoritative code or statutes ; it is the gradual expression, case by 
case, of the moral judgments of the civilised world. As such, it 
corresponds precisely to the common law of Anglo-American tra­
dition. We can understand the law of Nuremberg only ifwe see it for 
what it is- a great new ca e in the book of international law, and not 
a formal enforcement of codified statutes. A look at the charges 
will show what I mean. 

' lt was the r arl confidence that we would never chase and catch 
them, and not a mi understanding of our opinion of them, that led 
them to commit thei r crimes. Our offence was thus that of the· man 
who pas ed by on the other side. That we have finally recognised 
our negligence and named the criminals for what they are is a piece 
ot righteousness too long delayed by fear. ' (' The N uremburg Trial,' 
Landmark and Law ; Foreign Affairs, January, 1947.) 

" That the conception of retrospective legislation which prevails 
under constitutional provi ions in the United States does not receive 
complete recognition in other enlightened legal systems is illustrated by 
the deci ion in Phillips v. Eyre, LR. 6 Q.B. 1, described by Lord 
Wright as ' a case of great authority '. We quote : 

· lo fi.ne, ailowing the genera l inexpediency of retrospective legisla­
tion, it cannot be pronounced naturally or necessarily unju t. There 
may be occasions and circumstances involving the safety of the State 
or even the conduct of individual subjects, the justice of which 
prospective laws made for ordinary occasions and the usual exigencies 
of society, for want of previ ion , fail to meet, and in which the in­
convenience and vrong ummum }us summa injuria.' 

" We quote with approva l the words of Sir David Maxwell Fyfe ; 
as follows: 

' With regard to " crimes against humanity ", this at any rate is 
clear: the azi , when they persecuted and murdered countless 
Jews and political opponent in Germany, knew that what they were 
doing was wrong and that their actions were crimes which had been 
condemned by the criminal law of every civilised State. When · 
these crimes were mixed with the preparation for aggressive war and 
later wit:1 the commission of war crimes in occupied territories, it 
cannot be a matter of complaint that a procedure is established for 
their punishment.' (Fyfe, Foreword to The Nuremberg Trial, 
by R. W. Cooper.) 

" Concerning the mooted ex post facto issue, Professor Wechsler of 
Columbia University writes : 

' These are, indeed, the issues that are currently mooted. But 
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there are elements in the debate that should lead us to be suspicious 
of the issues as they are drawn in these terms. For, most of those 
who mount the attack on one or another of these contentions hasten 
to as·sure us that their plea is not one of immunity for the defendants ; 
they argue only that they sltould have been disposed of politically, 
that is, dispatched out of hand. This is a curious position indeed. 
A punitive enterprise launched on the basis of general rules, ad­
ministered in an adversary proceeding under a separation of 
prosecutive and adjudicative powers, is, in the name of law and justice, 
asserted to be less desirable than an ex parte execution list or a 
drumhead caurt martial constituted in the immediate aftermath of 
war. I state my view reservedly when I say that• history will accept 
no conception of law, politics or justice that supports a submission 
in these terms. ' 

" Again, he says : 
' There is, indeed, too large a disposition among the defenders of 

Nuremberg to look for stray tags of international pronouncements and 
reason therefrom that the law of Nuremberg was previously fully laid 
down. If the Kellogg-Briand Pact or a general conception of inter­
national obligation sufficed to authorise England, and would have 
authorised us, to declare war on Germany in defence of Poland-and 
in this enterpri ;e to kill countless thousands of German soldiers and 
civilians-can it be possible that it failed to authorise punitive action 
against individual Germans judicially determined to be responsible 
for the Polish attack ? To be sure, we would demand a more explicit 
authorisation for punishment in domestic law, for we have adopted 
for the protection of individuals a prophylactic principle absolutely 
forbidding retroactivity that we can afford to carry to that extreme. 
International society, being less stable, can afford less luxury. We 
admit that in other respects. Why should we deny it here ? ' 
(Wechsler,' Issues of Nuremberg Trial ' , Political Science Quarterly, 
Vol. LXII, No. 1, March, 1947, pages 23-25.) 

" Many of the laws of the Weimar era which were enacted for the 
protection of human rights have never been repealed. Many acts 
constituting war crimes or crimes against humanity as defined in C.C. 
Law IO were committed or permitted in direct violation also of the 
provisions of the German criminal law. It is true that this Tribunal 
can try no defendant merely because of a violation of the German 
penal code, but it is equally true that the rule against retrospective 
legislation, as a rule of justice and fair play, should be no defence if the 
act which he committed in violation of C.C. Law 10 was also known 
to him to be a punishable crime under his own domestic law. 

" As a principle of justice and fair play, the rule in question will be 
given full effect. As applied in the field of international law that 
principle requires proof before conviction that the accused knew or 
should have known that in matters of international concern be was 
guilty of participation in a nationally organised system of injustice 
and persecution shocking to the moral sense of mankind, and that he 
knew or should have known that he would be -subject to puni hment 
if caught. Whether it be considered codification or substantive legisla-

.. 
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tion, no person who knowingly committed the acts made punishable 
by C.C. Law 10 can a ert that ~e did n?t know that h~ would be brought 
to account for his act . ollce of mtent to purush was repeated! 
gi\'en by the only mean available in international affairs, namely, the 
-olemn warning of the governments of the States at war with Germany. 

ot only were the defendant warned of swift retribution by the express 
declaration of the Allie at Moscow of 30th October, 1943. Long 
prior to the Second World War the principle of personal responsibility 
had been recognised. 

' The Council of the Conference of Paris of 1919 undertook, with 
the aid of the Commi ion on the Responsibility of the Authors of 
the War and on Enforcement of Penalties, to incorporate in the 
treaty of peace arrangements for the punishment of individuals charged 
with re pon ibility for certain offences.' (Hyde, International Law 
_nd rev. ed.), Vol. JU, page 2409.) . 

" That Commis ion on Responsibility of Authors of the War found 
that : 

' The war wa carried on by the Central Empires, together with 
their Allies, Turkey and Bulgaria, by barbarous or illegitimate methods 
in violation of the established laws and customs of war and the 
elementary law of humanity.' (Hyde, International Law (2nd 
rev. ed.), Vol. m, pages 2409-2410.) 

s it conclu ion the Commission solemnly declared : 
' ti persons belonging to enemy countries, however high their 

po ition may have been, without distinction of rank,- including 
hie~ of State , who have been guilty of offences against the. laws 

and cu toms of \ ar or the law of humanity, are liable to criminal 
pro ecution.' (American Journal of International Law, Vol. 14 
(1920), page 117.) • 

' The American member of that Commission, though in substantial 
accord with the finding, nevertheless expressed a reservation as to ' the 
law of humanity ' . The express wording of the London Charter and 
of C.C. Law 10 constitutes clear evidence of the fact that the position 
of the American government is now in harmony with the Declaration 

f the Pari Commission concerning the ' laws of humanity'. We 
quote further from the report of the Paris Commission : 

' E ery belligerent has, according to international law, the power 
a nd authority to try the individuals alleged to be guilty of the crimes 
of, hich an enumeration has been given in Chapter II on Violations 
of the Law and Cu torn of War, if such persons have been taken 
prisoner or have otherwi e fallen into its power. Each belligerent 
ha , or has power to set up, pursuant to its own legislation, an 
appropriate tribunal, military or civil, for the trial of cases.' (Hyde, 
International Law (2nd rev. ed.), Vol. III, page 2412.) 

' According to the Treaty of Versailles, Article 228, the German 
government it elf ' recogni ed the right of the Allied and associated 
powers to bring before military tribunals persons accused of offences 
again t the laws and cu toms of war. Such persons who might be 
found guilty were to be sentenced to punishments" laid down by law ".' 
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Some Germans were, in fact, tried for the commission of such crimes. 
(See: Hyde, International Law (2nd rev. ed.), Vol. Ill, page 2414.) 

" ' The foregoing considerations demonstrate that the principle 
nullum crimen sine lege, when properly understood and applied, con ti­
tutes no legal or moral barrier to prosecution in the case at bar." 

(v) The Development of the Concept of Crimes Against Humanity as Violations 
of International Law. The Judgment continues: • 

" C.C. Law IO is not limited to the punishment of persons guilty of 
violating the laws and customs of war in the narrow sense ; furthermore, 
it can no longer be said that violations of the Laws and customs of war 
are the only offences recognised by common international Law. The 
force of circumstance, the grim fact of worldwide interdependence, and 
the moral pressure of public opinion have resulted in international 
recognition that certain crimes against humanity committed by azi 
authority against German nationals constituted violations not alone 
of statute but also of common international law. We quote: 

" 'If a State is unhampered in its activities that affect the intere ts 
of any other, it is due to the circumstance that the practice of nations 
has not established that the welfare of the international ociety • 
is adversely affected thereby. Hence, that society has not been incited 
or aroused to endeavour to impose restraints ; and by its Law none are 
imposed. The Covenant of the League of Nations takes exact cog­
nisance of the situation in its reference to disputes " which ari e out of 
a matter which by international law is solely within the dome tic juris­
diction " of a party thereto. It is that law which as a product of the 
acquiescence of States permits the particular activity of the individual 
State to ·be deemed a domestic one. 

" 'Inasmuch as changing estimates are to be anticipated, and a the 
evolution of thought in this regard appears to be constant and is perhaps 
now more obvious than at any time since the United States came into 
being, the circumstance that at any given period the solution ~f ~ par­
ticular question is by international law deemed to be solely w1thm the 
control or jurisdiction of one State gives frail assurance that it will 
always be so regarded.' (Hyde, International Law (2nd re . ed.), 
Vol. I, pages 7, 8.) 

" • The family of nations is not unconcerned with the life and experience 
of the private individual in his relationships with the State of which he 
is a national. Evidence of concern has become increa ingly abundant 
since World War I, and is reflected in treaties through which that conflict 
was brought to a close, particularly in provisions designed to safeguard 
the racial, linguistic and religious minorities inhabiting the territ~ries 
of certain States, and in the terms of Part Xll[ of the Treaty of Versailles, 
of 28th June, 1919, in respect to Labour, as well as in Article XX_IU o~ 
that treaty embraced in the Covenant of the League of Nations. 
(Hyde, International Law (2nd rev. ed.), Vol. I, page 38.) 

" ' The nature and extent of the latitude accorded a State in the 
treatment of its own nationals has been observed elsewhere. It has 
been seen that certain forms or degrees of harsh treatment of such 
individuals may be deemed to attain an international significance because 
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of their dir ct and adver e effect upon the rights and interests of the 
out ide world. For that rea on it would be unscientific to declare at 
tbi d y that tyrannical conduct, or massacres, or religious persecution 
are ,1 holly unrelated to the fo reign relations of the territorial sovereign 
"bich is guilty of them. I( it can be shown that such acts were im­
mediately and nece arily injurious to the nationals of a particular 
foreign State, ground for interference by it may be acknowledged. 

_ain. the society of n:i tion , acting collectively, may not unreason­
ably maintain that a State yielding to such excesses renders itself unfit 
to perform it international obligations, especially in so far as they 
pertain to the protection of foreign life and property within its domain .3 
The propriety of interference obviously demands in every case a con-
incing howing that there i in fact a causal connection between the 

bar h tr :itment complained of, and the outside State that essays to 
thwart it. 

' · ' 'ote 3.- ince the World War of 1914-1918, there has developed 
in many quarter evidenc of what might be called an international 
intere t and concern in relation to what was previously regarded a 
bel nging e elusively to the domestic affairs of the individual State ; 
, nd wi th that intere t there ha been mapjfest also an increasing readi­
nc to eek and find a connection between domestic abuses and the 
maintenance of the genera l peace. See Art. XI of the Covenant of the 
League of ation .S. Treaty, Vol. III, 3339.' (Hyde, International 
Law 2nd rev. ed.), Vol. I, page 249-250.) 

" ' The international concern over the commission of crimes again t 
humanity ha been greatly inten ified in recent years. The fact of 
uch concern is not a recent phenomenon, however. England, France, 

and Ru ia intervened to end the atrocities in the Greco-Turkish war­
fare in 1 27.' (Oppenheim, lmernational Law, Vol. I (3rd ed.) (1920), 
page 229.) 

. ' ' Pre ident an Buren, through his Secretary of State, intervened 
,~1th the Sultan of Turkey in 1840 on behalf of the persecuted Jews of 
Dama cu and Rhode . ' ( rate Department Publication No. 9, pages 
153- 154.) 

'· '_1:he _French inten·ened and by force undertook to check religious 
atroc1ue . m Lebanon in l 61.' (Bentwich, • The League of Nations 
and R::c1al Persecution in Germany ', Vol. 19, Problems of Peace and 
War page 75, (1934).) 

'Va~iou ~ations directed protests to the governments of Russia and 
~o~mania with re pect to pogroms and atrocities against Jews. 
Similar prote t were made to the government of Turkey on behalf of 
the per ecu ted Chri tian minorities. In 1872 the United States, 
Germany, and five other _power protested to Roumania; and, in 1915, 
the ~c:man govern~ent)oined in a remonstrance to Turkey on account 
of unilar per ecuttons. (Bentwich op. cit., supra.) 

' 1n 1~02 the American Secretary of State, John Hay, addressed to 
Rouman_ia a rem?n tra,nce '. in the name of humanity ' against Jewish 
per e~utions, . saymg : Thi government cannot be a tacit party to 
such international wrongs.· 

JOSEF ALTSTOTTER 47 

" Again, in connection with the Kishenef and other massacres in 
Russia in 1903, President Theodore Roosevelt stated: 

' Nevertheless there are occasional crimes committed on a vast 
scale and of su~h peculiar horror as to make us doubt whether it is 
not our manifest duty to endeavour at least to show our disapproval 
of the deed and our sympathy with those who have suffered by it. 
The case must be extreme in which such a course is justifiable .... 
The cases in which w~could interfere by force of arms, as we interfered 
to put a stop to the intolerable conditions in Cuba, are necessarily 
very few.' (President's Message to Congress, 1904.) 
" Concerning the American intervention in Cuba in 1898, President 

McKinley stated : 
' First. In the cause of humanity and to put an end to the bar­

barities, bloodshed, starvation, and horrible miseries now existing 
there, and which the parties to the conflict are either unable or un­
willing to stop or mitigate. It is no answer to say this is all in another 
country, belonging to another nation, and therefore none of our 
business. It is specially our duty, for it is right at our door. ' 
(President's Special Message of 11th April, 1898. Hyde, International 
I.aw, Vol. 1 (2nd ed.), page 25'9 (1945).) 
" The same principle was recognised as early as 1878 by a learned 

German profess r of law, who wrote : 
' States are allowed to interfere in the name of international Ia, 

if " humanity rights " are violated to the detriment of any single 
race.' (J. K. Bluntschel, Professor of Law, Heidelberg Univer ity, 
in Das Moderne Volkerrecht der Civilisierten Staaten (3 rd ed.), 
page 270 (1878).) 
" Finally, we quote the words of Sir Hartley Shawcross, the Briti h 

Chief Prosecutor at the trial of Goring et al. : 
' The right of humanitarian intervention on behalf of the rights of 

man trampled upon by a State in a manner shocking the sens_e of 
mankind has long been considered to form part of the law of nations . 
Here too, the Charter merely develops a pre-exi ting principle.' 
(Transcript, page 813.) 
" We hold that crimes against humanity as defined in C.C. Law JO 

must be strictly construed to exclude isolated ca es of atrocities or 
persecutions whether committed by private individuals or by a govern­
mental authority. As we construe it, that section provide for the 
punishment of crimes committed against German nationals only where 
there is proof of conscious participation in systematic governmentally 
organised or approved procedures, amounting_ to atr?citie and 
offences of that k.ind specified in the act and committed agamst popula­
tions or amounting to persecutions on political, racial, or religious 
grounds. 

" Thus the statute is limited by the construction of the type of criminal 
activity which prior to 1939 was and still is a matter of international 
concern. Whether or not such atrocities constituted technical iola­
tions of laws and customs of war, they were acts of such scope and 
malevolence, and they so clearly imperilled the peace of the world that 
they must be deemed to have become violations of international law. 
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This principle wa recogni ed although it was misapplied by the Third 
Reich. Hitler expre ly j u tified his early acts of aggression against 

zecho lovakia on the ground that the alleged persecution of the 
racial Germans by the government of that country was a matter of 
international concern warranting intervention by Germany. Organised 

zechoslovakian persecution of racial Germans in Sudetenland was 
a fiction supported by ' fra med ' incidents, but the principle invoked 
by Hitler was one which we have recogni :;ed , namely that govern­
mentally organised racial persecutions are violations of international 
law. 

" As the prime illu tration of a crime against humanity under C.C. 
Law IO which by rea on of its magnitude and its international reper­
cu ions ha been recogni ed as a violation of common international 
law, we cite ' genocide ' which will receive our full consideration. A 
re olution recently adopted by the General Assembly of the United 

ations i in part as fo llow : 
' Genocide i a denial of the right of existence of entire human 

groups as homicide i a denial of the right to live of individual human 
beings ; su h denial of the right of existence shocks the conscience 
of mankind re ults in great losses to humanity in the form of cultural 
and other contribution repre ented by these human groups, and is · 
contrary to mora l law and to the spirit and aims of the United Nations. 

' Many in lance of uch crimes of genocide have occurred when 
racial, religiou , political and other groups have been destroyed, 
entirely or in part. 

' The puni hment of the crime of genocide is a matter of inter­
national concern. ' 

· ·· The General A embly therefo re 
' Affi rm that genocide i a crime under interna tional Jaw which 

the ci ili -:ed world condemn , and for the commission of which 
prin:ipal and accom plice - whether private individuals, public 
officials or state men, and whether the crime is committed on religious, 
racial, political or any other grounds- are punishable ; ... ' (Journal 
of the United atio11s, o. 58, Supp. A-C/P. V./55, page 485 ; 
Political Science Quarterly (March, 1947), Vol. LXH, No. I , page 3.) 
' ' The Gener~! A embly i not an international legislature, but it is 

th~ ~ost authoritative organ in existence for the interpretation of world 
opm10n. lt recognition of genocide as an international crime is 
persuasive e idence of the fact. We approve and adopt its conclusions. 
Whether ~he crin~e aga in t humanity is the product of statute or of 
~o~mon international law, or, as we believe, of both, we find no in­
JUStice to per on tried for such crimes. They are chargeable with 
knowledge that ueh act were wrong and were punishable when 
committed." 

(vi) The Plea of Alleged Legality Under Municipal Law 

The Tribunal P?inted out fhat " The defendants contend that they should 
not be found guil ty becau e they acted within the authority and by the 
command of the German laws and decrees." On this point the Judgment 
runs as follows : 

" Concerning crimes against humanity, C.C. Law IO provides for 
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punishment whether or not the acts were in violation of the domestic 
Jaws of the country where perpetrated. (C.C. Law IO, Article JI, I (c).) 
That enactment al o provides ' the fact that any person acted pursuant 
to the order of his government or of a superior does not free him from 
responsibility for a crime, but may be considered in mitigation.' (C.C. 
Law IO, Article ll, paragraph 4 (b).) 

" The foregoing provisions constitute a sufficient, but not an entire, 
answer to the contention of the defendants. The argument that com­
pliance with German law is a defence to the charge rests upon a mi -
conception of the basic theory which supports our entire proceeding . 
The Nuremberg Tribunals are not German courts. They are not 
enforcing German 'aw. The charges are not based on violation by 
the defendants of German !aw. On the contrary, the jurisdiction of 
this Tribunal rests on international authority.. It enforces the law as 
declared by the Charter and C.C. Law IO, and within the limitation 
on the power conferred, it enforces international law as superior in 
authority to any German statute or decree. It is true, as defendants 
-contend, that German courts under the Third Reich were required to 
follow German law (i.e., the expressed will of Hitler) even when it was 
contrary to international law. But no· such limitation can be applied 
to this Tribunal. Here we have the paramount substantive law, plu 
a Tribunal authorised and required to apply it notwithstanding the 
inconsistent provisions of German local law. The very essence of t11e 
prosecution case is that the laws, the Hitler decrees and the Draconic, 
corrupt, and perverted Nazi judicial system themselves constituted the 
substance of war crimes and crimes against humanity and that participa­
t ion in the enactment and enforcement of them amounts to complicity 
in crime. We have pointed out that governmental participation is a 
material element of the crime against humanity. Only when official 
organs of sovereignty participated in atrocities and persecutions did tho e 
crimes assume international proportions. It can carcely be said that 
governmental participation, the proof of which is necessa ry fo r con­
viction, can also be a defence to the charge." 

(vii) United States Law and Procedure not Applicable in the Present Trial 

The Judgment pointed out that it was essential to recognise that : 
" The jurisdictional enactments of the Control Council , the form of the 

indictment, and the judicial procedure prescribed for this Tribunal are not 
governed by the familiar rules of American criminal law and procedure. 
This Tribunal, although composed of American judges chooled in the 
system and rules of common law, is sitting by virtue of international 
authority and can carry with it only the broad principles of j ustice and 
fair play which underlie all civilised concepts of law and procedure. 

" No defendant is specifically charged in the indictment with the 
murder or abuse of any particular person. If he were, the indictment 
would, no doubt, have named the alleged victim. Simple murder and 
isolated instances of atrocities do not constitute the gravamen of the 
charge. Defendants are charged with crimes of such immensity that 

. mere specific instances of criminality appear insignificant by com-
parison. The charge, in brief, is that of conscious participation in a 
nation-wide governmentalJy organi;ed system of cruelty and injustice, 
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in ,iolation of the law of war and of humanity, and perpetrated in 
the name of law by the authori ty of the Minister of Justice, and through 
th in truP '!ntality of the court . The dagger of the assassin was con-
ealed ben~ath the robe of the jurist. The record is replete with evidence 

of pccific criminal act , but they are not the crimes charged in the 
indictment. They con titute evidence of the intentional participation 

f the defendant and er e a illu trations of the nature and effect of 
the greater crimes charged in the indictment. Thus it is that apparent 
g nerality of the indictment wa not only necessary but proper. No 
indictment couched in pecific terms and in the manner of the common 
Jaw could have encompa ed within practicable Limits the generality of 
the offence with which the e defendants stand charged." 

(viii) a:i Judges not Entitled to the Benefits of the Doctrine of Judicial 
Immunity 

" In view of the conclu ive proof of the sinister influences which were in 
con tant interplay between H itler, his Ministers, the Ministry of Justice, 
the Party, the Gestapo, and the courts", the Tribunal saw " no merit in 
the ugge tion that azi judge are entitled to the benefit of the Anglo-

merican doctrine of judicial immunity ". 
ccording to the Tribuna l, " The doctrine that judges are not personally 

liable for thei r judicial action i based on the concept of an independent 
judiciary administering impartia l ju tice. Furthermore, it has never pre-

ented the prosecution of a judge for malfeasance in office. If the evidence 
cited supra doe not demon trate the utter destruction of judicial independence 
and impartiality, then we ' never wri te nor no man ever proved'. The 
function of the azi court was judicial only in a limited sense. They more 
lo el re embled administrative tribunals acting under directives from above 

in a qua i-judicial manner. 
" ln operation the azi ys tem fo rced the judge into one of two categories. 

In the fir t we find the judge who till retained ideals of judicial independence 
and who admini tered ju tice with a mea ure of impartiality and moderation. 
Judgment which they rendered were set aside by the employment of the 
nullity plea and the extraordinary objection . The deferidants they sentenced 
were frequently transferred to the Gestapo on completion of prison terms 
and were then hot or ent to concentration camps. Toe judges themselves 
were threatened and criti i ed and ometimes removed from office. To 
thi group the defendant Cuhorst belonged. In the other category were 
tht: judge who wi th fanatical zeal enforced the will of the Party with such 
everity that they experienced no difficulties and little interference from party 

officials." 

(ix) Classification of Cases in which the Death Penalty had been Imposed by 
Various of the Accused 

The Judgment state that the prosecution had introduced " captured 
document in great number which establish the .Draconic character of the 
Nazi criminal laws ' , documents which proved that " the death penalty 
was impo ed by court in thousand of cases." Cases in which the extreme 
penalty wa imposed might in Large measure be classified in the following 
groups: 

(a) " Ca es against proven habitual criminals " ; 
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(b) "Cases of looting in the devastated are s of Germany ; com­
mitted after air raids and under cover of blackout " · 

(c) " Crimes against the war economy-rationing, hoarding, and the 
like " ; 

(d) " Crimes amounting to an undermining of the defensive strength 
of the nation ; defeatist remarks criticism of Hitler, and the 
like " ; . 

(e) " Crimes of treason and high treason " · 
(f) " Crimes committed under the ' Nacht und ebel ' programme 

and similar procedures " ; 
(g) " Crimes of various types committed by Poles, Jews, and other 

foreigners " . 

(x) Instances where the Death Penalty might be Considered Justifiable 

The Judgment continues : 

" The Tribunal is keenly aware of the danger of incorporating in 
the judgment as law its own moral convictions or even those of the 
Anglo-American legal world. This we will not do. We may and do 
condemn the Draconic laws and express abhorrence at the limitations · 
imposed by the Nazi regime upon freedom of speech and action, but 
the question still remains unanswered: Do those Draconic laws or the 
decisions rendered under them constitute war crimes or crimes a~ainst 
humanity? 

" Concerning the punishment of habitual criminals, we think the 
answer is clear. In many civilised States statutory provisions require the 
courts to impose sentences of life imprisonment upon proof of con­
viction of three or more felonies. We are unable to say in one breath 
that life imprisonment for habitual criminals is a salutary and reasonable 
punishment in America in peace time, but that the imposition of the 
death penalty was a crime against humanity here when the nation was 
in the throes of war. The same considerations apply largely in the case 
of looting. Every nation recognises the absolute neces ity of more 

. stringent enforcement of the criminal law in times of great emergency. 
Anyone who has seen the utter devastation of the great cities of Germany 
must realise that the safety of the civilian population demanded that the 
' were-wolves ' wto roamed the streets of the burning cities, robbing the 
dead and plundering the ruined homes, should be severely punished. The 
same considerations apply, though in a lesser degree, to prosecutions 
of hoarders and violators of war economy decrees. 

>• Questions of far greater difficulty are involved when we consider 
the cases involving punishment for undermining military morale. The :. 
Limitations on freedom of speech which were imposed in the enforce­
ment of these laws are revolting to our sense of justice. A court would 
have no hesitation in condemning them under any free con titution, 
including that of the Weimar Republic, if the Limitations were applied 
in time of peace ; but even under the protection of the Constitution of 
the United States a citizen is not wholly free to attack the government 
or to interfere with its military aims in time of war. In the face of 
a real and present danger, freedom of speech may be somewhat re­
stricted even in America. Can we then say that in the throes of total 
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war and in the presence of impending disaster these officials who en­
forced these savage laws in a last desperate effort to stave off defeat were 
guilty of crimes against humanity ? 

" Jt i persuasively urged that the fact that Germany was waging a 
criminal war of aggression colours all of these acts with the dye of 
criminality. To those who planned the war of aggression and who were 
charged with and were guilty of the crime against the peace as defined 
in the Charter, this argument is conclusive, but these defendants are 
not charged with crimes against the peace nor has it been proven here 
that they knew that the war which they were supporting on the home 
front was based upon a criminal conspiracy or was per se a violation 
of international law. The lying propaganda of Hitler and Gobbels 
concealed even from many public officials the criminal plans of the 
inner circle of aggres or . If we should adopt the view that by 
reason of the fact that the war was a criminal war of aggression 
every act vhich would have been legal in a defensive war was illegal 
in this one we would be forced to the conclusion that every soldier who 
marched under orders into occupied territory or who fought in the 
homeland wa a criminal and a murderer. The rules of land warfare 
upon which the prosecution has relied would not be the measure of 
conduct and the pronouncement of guilt in any case would become a 
mere formality. In the opinion of the Tribunal the territory occupied 
and annexed by Germany after September, 1939, never became a part 
of Germany, but for that conclusion we need not rest upon the doctrine 
that the invasion was a crime against the peace. Such purported 
annexations in the course of hostilities while armies are in the field 
are provisional only, and dependent upon the final successful outcome 
of the war. If the war succeeds, no one questions the validity of the 
annexation. If it fails , the attempt to annex becomes abortive. In 
view of our clear duty to move with caution in the recently charted field 
of international affairs, we conclude that the domestic laws and judgments 
in Germany which limited free speech in the emergency of war cannot 
be condemned as crime against humanity merely by invoking the 
doctrine of aggressive war. AU of the laws to which we have referred 
could be applied in a di criminatory manner and in the case of many, 
the Ministry of Justice and the court enforced them by arbitrary and 
brutal means, shocking to the conscience of mankind and punishable 
here. We merely hold that under the particular facts of this case we 
cannot convict any defendant merely because of the fact, without more, 
that laws of the first four type were passed or enforced." 

The Tribunal was of the opinion that a different situation was presented 
by the la t three types of ca es. Its views on these are set out under the next 
three headings. 

(xi) The Inflicting of the Death Penalty for Alleged Treason and High Treason 
On this category of executions, the Tribunal stated : " We have expressed 

the opinion that the purported annexation of territory in the East which 
occurred in the course of war and while opposing armies were still in the field 
was invalid and that in point of law such territory never became a part of 
the Reich, but merely remained in German military control under belli­
gerent occupancy. On 27th October, 1939, the Polish Ambassador at 
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Washington informed the Secretary of State that the German Reich had 
decreed the annexation of part of the territory of the Polish Republic. In 
acknowledging the receipt of this inforqiation, Secretary Hull stated that he 
had ' taken note of the Polish government's declaration that it considers 
this act as illegal and therefore null and void.' (Department of State 
Bulletin, 4th November, 1939, page 458 ; Hyde, International Law, Vol. I 
(2nd Ed.), page 391.) The foregoing fact · alone demonstrate that the 
Polish government was still in existence and was recognised by the govern­
ment of the United States. Sir Arnold D. McNair expres ed a principle 
which we believe to be incontestable in the following words : 

' A purported incorporation of. occupied territory by a military 
occupant into bis own kingdom during the war is illegal and ought not 
to receive any recognition.' (legal Facts of War (2nd Ed.) (Cambridge, 
1944), page 320, Note.) 

" We recognise that in territory under belligerent occupation the 
military authorities of the occupant may, under the laws of cu tom of 
war, punish local residents who engage in Fifth Column activitie ho tile 
to the occupant. It must be conceded that the right to puni h u h 
activities depends upon the specific acts charged and not upon the name 
by which these acts are described. It must also be conceded that Pole 
who vo_luntarily entered the Alt Reich could, under the laws of , ar, 
be punished for the violation of non-discriminatory German penal 
statutes. 

" These considerations, however, do not justify the action of the 
Reich prosecutors who in numerous cases charged the Pole with high 
treason under the following circumstances : Poles were charged \ ith 
attempting to escape from the Reich. The indictment in these ca e 
alleged that the defendants were guilty of attempting by iolence 
or threat of violence, to detach from the Reich territory belonging to 
the Reich, contrary to the express provisions of Section 80 of the law of 
24th April, 1934. The territory which defendants were charged with 
attempting to detach from the Reich consisted of portion of Poland, 
which the Reich had illegally attempted to annex. If the theory of the 
German prosecutors in these cases were carried to its logical conclu ion 
it would mean that every Polish soldier from the occupied tcrritorie 
fighting for the restoration to Poland of territory belonging to it could 
be guilty of high treason against the Reich and, on capture, could be 
shot. The theory of the Reich prosecutors carries with it it own refu-
tation. • · 

" Prosecution in these ca es represented an · unwarrantable e ten ion 
of the concept of high treason, which constituted in our opinion a war 
crime and a crime against humanity. The wrong done in uch pro e u­
tions was not merely in mi naming the offen e of attempting to e ape 
from the Reich ; the wrong was in falsely naming the act high trea 011 and 
thereby invoking the death penalty for a minor offence." 

(xii) The Inflicting of the Death Penalty Under the Night and Fog Decree 

The Judgment states: " Paragraph 13 of Count II of the indictment 
charges in substance that the Ministry of Justice participated with the 
OKW and the Gestapo in the execution of the Hitler decree of ' ight and 

• 
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Fog ' ( acht und ebel) whereby civilians of occupied countries accused 
of alleged crimes in re istance activities against German occupying forces 
were spirited away for secret trial by special courts of the Ministry of Justice 
within the Reich ; that the victim 's whereabouts, trials, and subsequent 
dispo ition were kept completely secret, thus serving the dual purpose of 
terrori ing the victim 's •relative and associates and barring· recourse to 
evidence, witnesses or coun el for defence. If the accused was acquitted, 
or if convicted after serving hi sentence, he was handed over to the Gestapo 
for · protective custody ' for the duration of the war. These proceedings 
re ulted in the torture, ill-treatment, and murder of thousands of persons. 
These crimes and offences are alleged to be war crimes in violation of certain 
e tablished international rules and customs of warfare and as recognised in 

ontrol Council Law ro. 10. 

" Paragraph 25 of Count HI of the indictment incorporates by 
reference paragraph 13 of Count II of the indictment and alleges that . 
the same acts, offences, and crimes are crimes against humanity as 
defi ned by Allied Control Council Law No. -10. The same facts were 
introduced to prove both the war crimes and crimes against humanity 
and the evidence will be o considered by us. 

' Paragraph 13 of Count II of the indictment, which particularly 
describe the Hitler N plan or scheme, charges the defendants 
Alt totter, von Ammon, Engert, Joel, Klemm, Mettgenberg and 
Schlegelberger with ' pecial responsibility for and participation in 
thee crimes', which are a!Jeged to be war crimes. 

" Paragraph 8 of Count H of the indictment charges all of the defen• 
dants with having committed the war crimes set forth in paragraphs 9 to 
18 inclu ive of Count II, in that they were principals in, accessories to, 
ordered, abetted, took a con enting part in, and were connected with 
plans and enterprises involving the commission of atrocities and 
offences again t persons, including but not limited to murder, i!Jegal 
imprisonment, brutalities, atrocities, transportation of civilians, and 
other inhumane acts which were set out in paragraphs 9 to 18 inclusive 
of the indictment as war crimes against the civilian population in 
occupied territories. 

" Paragraph 20 of Count JH of the indictment charges all of the 
defendants with having committed the same acts as contained in para­
graph 8 of Count H as being crimes against humanity. Paragraphs 
21 to 30 inclusive of Count J ll refer to and adopt the facts alleged in 
paragraph 9 to 18 inclusive of Count JI, and thus all defendants are 
charged with having committed crimes against humanity upon the 
same aUegations of facts as are contained in paragraphs 9 to 18 inclusive 
of Count 11. -

" In the foregoing manner all of the defendants are charged with 
having participated in the execution or carrying out of the Hitler NN 
decree and procedure either as war crimes or as crimes against humanity, 
and all defendants are charged with having committed numerous other 
acts which constitute war crimes and crimes against humanity against 
the civilian population of occupied countries during the period between 
1st September, 1939 and April, 1945." 
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The Judgment points out that : 

" The Night and Fog Decree ( acht und ebel Erlass) arose as the 
plan or scheme of Hitler to combat so-called resistance movements in 
occupied territories. Its enforcement brought about a systematic 
rule of violence, rutality, outrage, and terror against the civilian 
population of territories overrun and occupied by the azi armed 
forces. The IMT treated the crimes committed under the ight and 
Fog Decree as war rimes and found as follows: 

' The territories occupied by Germany were administered in 
violation of the laws of war. The evidence is quite overwhelming 
of a systematic rule of violence, brutality, and terror. On 7th 
December, 1941 , Hitler issued the directive since known as the " acht 
und Nebel Erlass " (Night and Fog Decree), under which persons 
who committed !fences against the Reich or the German forces in 
occupied territories, except where the death sentence was certain, were 
to be taken secretly to Germany and handed over to the SLPO and 
SD for trial and punishment in Germany. This decree was signed 
by the defendant Keitel. After these civiJjans arrived in Germany, 
no word. of them was permitted to reach the country from which they 
came, or their relatives ; even in cases when they died awaiting trial 
the families were not informed, the purpose being to create anxiety 
in the minds of the family of the arrested person. Hitler' purpo e 
in issuing this decree was stated by the defendant Keitel in a covering 
letter, dated 12th December, 1941, to be as follows : 

" Efficient and enduring intimidation can only be achieved 
either by capit l punishment or by measures by which the relatives 
of the criminal and the population do not know the fate of the 
criminal. This aim is achieved when the criminal is transferred to 
Germany." 
' The brutal suppression of all opposition to the German occupation 

was not con.fined to severe measures against suspected member of 
resistance movements them elves, but was also extended to their 
families.' 

" The Tribunal also found that : 
' One of the most notorious means of terrorung the people in 

occupied territories was the use of the concentration camps.'· 

" Reference is here made to the detailed description by the IMT 
Judgment of the manner of operation of concentration camps and to the 
appalling cruelties and horrors found to have been committed therein. 
Such concentration camps were used extensively for the NN pri oners 
ip the execution of the Night and Fog Decree.- . . . 

" The IMT further found that the manner of arrest and imprisonment 
of Night and Fog prisoners before they were transferred to Germany 
was illegal, as follows : . 

' The local units of the Security Police and SD continued their 
work in the occupied territories after they had ceased to be an area of 
operations. The Security Police and SD engaged in widespread 
arrests of the civilian population of these occupied countries, im­
prisoned many of them under inhumane conditions, and subjected 
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ruul tl ird degree method , and sent many of them to con­
llll.'.11 unit~ f the Security Police and SD were 

, ti - ~h, oting of ho tages, the imprisonment of 
: :·; ~ " ~ · tt , n ,'1· persons charged as te_rrorists and saboteurs 

. • :' •• ~: ~ : . . :. ..• , \ th· •nforcement of the " Nacht und Nebel " 
·.-· I ·r~,rn harged with a type of offence believed 

r the ccupying forces was either executed 
- ·: . . -· , :- .· · ·ti~ removed to Germany without being permitted 

. .- ::: ·:::. · . -..;~ .: \ llh their fa mily and friends.' 

• .. : ·_ :-:. ;, :; f u,, tL ti n from the lMT Judgment will suffice to 
- - : • :. - ... :· _;.LI . .l!ld ·ruelty of the entire NN plan or scheme. The 
:-__ , ·. ~ :· '\ '\ ri · rner t Germany and the enforcement of the plan 

, not ·lean ·c it of it iniquity or render it legal in any 

r ,·iew f the evidence regarding the Nacht und Nebel 
ntinued: 

·or ·ernent of the directives under the Hitler NN plan or 
, e a mean of in trumentality by which the most complete 
- er ·i n of a lot of the people of occupied territories were 

d nder whi h thousands of the civilian population of 
~ - -;:e · ... ea· ,, ere impri oned, terrorised, and murdered. The 
e::.:';_ ~--en:e nd administration of the NN directives resulted in the 
: - , i:sio of \" r rime and crimes against humanity in violation of 

I l \\' oi wa r and international common law relating 
: .J . :.. human right , and of Article II, lb and c, of Control 
C~_:: .2 La ,. ~ o. 10. 

e war in addition to deporting millions of inhabitants 
· orie for lave labour and other purposes, Hitler's 

. . : '-· a:: Fo~ programme was in ti tuted for the deportation to Germany 
o - n _;; of inhabitant of occupied territories for the purpose 

disappear witl}out trace and so that their subsequent 
et. This pra lice created an atmosphere of constant 

:'%.: ~=-- c.:-_.,je1y amongst relati es, friends, and the population of the 

;1 o the Paris Conference of 1919, above referred to, 
... • 3_ ~:1 •• e5 as constituting the mo t strik ing list of crimes that has 

~ :. 'lJ::i ra•,1,n up, to the eternal hame of those who committed 
· --:-~ ·. T, :; list o crime was considered and recognised by the 

•• ~: ..a •.• e, T re-at:,r and was later recognised as international law in the 
-::-.;:. :; __ J-.e,einabo..,e indica ted. Among the crimes so listed was the 

,:_;,<,:--..a• ir1n <Jf ci\ilians ' from enemy-occupied territories. 

r ,,r, r1' ·,Juncil Law . I 0, in illustrating acts constituting 
. ,!a:,,,r,. r,f !av. <, or cuc,toms of war, recognises as war crimes the 
,;,;,,, · ,,,n t<1 , la c labo u.r o r fo r any other purpose_ of civilian 

v,;, ,.a ,,,n from occupied territory'. (Article 11 , lb.) C.C. Law 10 
(, , J .,, h re<;ogni .c a'> crime · against humanity the ' enslavement, 
• ,;,vr · ,,,n, 1mpri',onment f any civi lian population ' . 

•• ' I he J ,,n held that the deportation of inhabitants from occupied 
1;:t11,,r, . ltJr the purpo<,e or · efficient and enduring intimidation' E 
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constituted a violation of the laws and customs of war. The deportation 
for the purpose of ' efficient and enduring intimidation ' is likewi e 
condemned by Control Council Law No. IO, under the provi ion 
inhibiting ' deportation ... for any other purpose, of civilian popula­
tion from occupied territory • . 

" Also among the list of 32 crimes contained in the Conference 
Report of 1919 are murder and massacre, and ystematic terrori m . 
Control Council Law No. IO makes deportation of civilian population 
' for any purpose ' a crime recognised as coming within the jurisdiction 
of the law. The admitted purpose of the Night and Fog Decree was to 
provide an ' efficient and enduring intimidation ' of the population of 
occupied territories. The IMT held that the Hitler N Decree wa 
' a systematic rule of violence, brutality, and terror ', and wa there­
fore in violation of the laws of war as a terroristic measure. 

" The evidence shows that many of the ight and Fog prisoner who 
were deported to Germany were not charged with eriou offences and 
were given comparatively light sentences or acquitted. Thi how 
that they were not a menace to the occupying forces and were not 
dangerous in the eye of the German justices who tried them . But the 
were .kept secretly and not permitted to communicate in aoy manner wi th 
their friends and relatives. This is inhumane treatment. It wa meted 
out not only to the prisoners themselves but to their friends and 
relatives back home who were in constant distres of mind a to their 
whereabouts and fate. The families were deprived of the support of 
the husband, thus causing suffering and hunger. The purpo e of the 
spiriting away of persons under the Night and Fog Decree wa to 
deliberately create constant fear and anxiety among t the familie 
friends, and relatives as to the fate of the deportee . Thus, cruel 
punishment was meted out to the families and friends without any charge 
or claim that they actually did anything in violation of any occupation 
rule of the army, or any crime against the Reich. 

" It is clear that mental cruelty may be inflicted a well a phy ical 
cruelty. Such was the ex pre s purpose of the N Decree, and thousand 
of innocent persons were so penali ed by its enforcement. 

" The foregoing documents show without dispute that the 1ct1 m 
was held incommunicado and the rest of the popula tion only kne, that 
a relative or citizen had disappeared in the night and fog ; hence the 
name for the decree. lf relatives or friends inquired, they were given 
no information . If diplomat or lawyers inquired concerning the 
fate of an NN prisoner, they were told that the state of the record 
did not admit of further inquiry or information. The population. 
relatives, or friends were not informed for what character of offence 
the victim had be n arrested. Thus they had no guide or standard b 

• which to avoid committing the same offence as the unfortunate victims 
had committed, ,;hich nece arily created in thei r minds terror and 
dread that a like fate awaited them. 

" Throughout the whole Night and Fog programme ran thi element 
of utter secrecy. This secrecy of the proceeding wa a particularly 
obnoxious form f terroristic measure and was without parallel in the 
annals of history. It could have been promulgated only by the cruel 
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them to brutal thjrd degree methods, and sent many of them to con­
cent ration camp . Local units of the Security Police and SD were 
a l o involved in the hoot ing of hostages, the imprisonment of 
relati e , the execution of persons charged as te_rrorists and saboteurs 
\ ithou t a trial, and the enforcement of the " Nacht und Nebel " 
Decree under \ hjch person charged with a type of offence believed 
to endanger the security of the occupying forces was either executed 
wi thi n a week or ecretly removed to Germany without being permitted 
to communicate wi th their family and friends.' 

" The fo regoing quota tions from the IMT Judgment will suffice to 
how the illega lj ty and cruelty of the entire NN plan or scheme. The 

transfer of prison rs to Germany and the enforcement of the plan 
or cheme did not clean e it of its iniqujty or render :t legal in any 
re pect.' 

fter a genera l review of the evidence regariling the Nacht und Nebel 
Decree, the T ribunal continued : 

" The enforcement of the directives under the Hitler NN plan or 
cheme became a means of instrumentality by which the most complete 

control and coercion of a lot of the people of occupied territories were 
effected and under which thou ands of the civilian population of 
occupied areas were imprisoned, terrorised, and murdered. The 
enforcement and adminjstration of the NN directives resulted in the 
commission of war crimes and crimes against humanity in violation of 
the international law of wa r and international common law relating 
to recognised human right , and of Article II, lb and c, of Control 
Council Law o. 10. 

" During the war, in addition to deporting millions of inhabitants 
of occupied territorie for slave labour and other purposes, Hitler's 

ight and Fog programme was instituted for the deportation to Germany 
of many thousands of inhabitants of occupied territories for the purpose 
of making them di appear witl}out trace and so that their subsequent 
fate remained secret. Thi practice created an atmosphere of constant 
fea r and anxiety among t relatives, friends, and the population of the 
occupied territories. 

" The report of the Paris Conference of 1919, above referred to, 
Ii ted 32 crimes a con tituting ' the most striking list of crimes that has 
ever been drawn up, to the eternal shame of those who committed 
them '. This ljst of crime was considered and recognised by the 
Versailles Trea ty a nd wa la ter recognised as international law in the 
manner hereinabove indjcated. Among the crimes so listed was the 
' deporta tion of civilian ' from enemy-occupied territories. 

" Control Council Law o. 10, in illustrating acts constituting 
violations of laws or cu toms of war, recognises as war crimes the 
' deportation to sla e labou-r or for any other purpose of civilian 
popula tion from occupied territory ' . (Article II, lb.) C.C. Law 10 
(l e) also recognise a crimes against humanity the ' enslavement, 
deportation, imprisonment of any civilian population ' . 

" The IMT held that the deportation of inhabitants from occupied 
territories for the purpo e of ' efficient and enduring intimidation ' E 
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constituted a violation of the laws and customs of war. The deportation 
for the purpose of ' efficient and enduring intimidation ' is likewise 
condemned by Control Council Law No. 10, under the provision 
inhibiting ' deportation . . . for any other purpose, of civilian popula­
tion from occupied territory '. 

" Also among the list of 32 crimes contained in the Conference 
Report of 1919 are ' murder and massacre, and ystematic terrori sm '. 
Control Council Law No. 10 makes deportation of civilian population 
' for any purpose ' a crime recognised as coming within the jurisdiction 
of the law. The admitted purpose of the Night and Fog Decree was to 
provide an ' efficient and enduring intimidation ' of the population of 
occupied territories. The IMT held that the Hitler NN Decree wa 
' a systematic rule of violence, brutality, and terror ', and was there­
fore in violation of the laws of war as a terroristic measure. 

" The evidence shows that many of the N ight and Fog prisoners who 
were deported to Germany were not charged with serious offences and 
were given comparatively light sentences or acquitted. Thi show 
that they were not a menace to the occupying forces and were not 
dangerous in the eyes of the German justices who tried them. But they 
were kept secretly and not permitted to communicate in any manner with 
their friends and relatives. This is inhumane treatment. h was meted 
out not only to the prisoners themselves but to their friends and 
relatives back home who were in constant distress of mind as to their 
whereabouts and fate. The families were deprived of the support of 
the husband, thus causing suffering and hunger. The purpose of the 
spiriting away of persons under the Night and Fog Decree wa to 
deliberately create constant fear and anxiety amongst the families, 
friends, and relatives as to the fate of the deportees. Thus, cruel 
punishment was meted out to the families and friends without any charge 
or claim that they actually did anything in iolation of any occupation 
rule of the army, or any crime against the Reich. 

" It is clear that mental cruelty may be inflicted as well as physica l 
cruelty. Such wa the express purpose of the NN Decree, and thousands 
of innocent persons were so penalised by its enforcement. 

" The foregoing documents show without dispute that the victi m 
was held incommunicado and the rest of the population only knew that 
a relative or citizen had disappeared in the night and fog ; hence the 
name for the decree. If relatives or friends inquired, they were given 
no information. Jf diplomats or lawyers inquired concerning the 
fate of an NN prisoner, they were told that the state of the record 
did not admit of further inquiry or information . The population, 
relatives, or friends were not informed for what character of offence 
the victim had been arrested . Thus they had no guide or standard by 

• which to avoid committing the same offence as the unfortunate victim" 
had committed, which necessa rily created in their minds terror and 
dread that a like fa te awaited them. 

" Throughout the whole Night and Fog programme ran thi s element 
of utter secrecy. This secrecy of the proceedings wa a particular ly 
obnoxious form of terroristic measure and was without parallel in the 
annals of history. It could have been promulgated only by the cruel 
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azi regime which ought to control and terrorise the civilian popula­
tion of the countrie overrun by its aggressive war. There was no 
proof that the deporta tion ·or the civilian population from the occupied 
territo rie wa nece ary to protect the security of the occupant forces. 
The plan or cherne fi ted perfectly into the larger plan or scheme of 
tran portation of rnillfon of persons from occupied territories to 
Gennany. 

" Control Council Law o. IO makes deportation of the civilian 
population for any purpo e an offence. The international law of war 
ha for a long period of time protected the civilian population of any 
territory or ountry occupied by an enemy war force. This law finds 
it ource in the un ritten international law as established by the 
cu torn and u age of the civilised nations of the world. Under 
international law the inhabitan t of an occupied area or territory are 
en titled to certain right which must be respected by the invader 
occupant. 

·· Thi law of military occupation has been in existence for a long 
period of time. Jt wa officially interpreted and applied nearly a 
half-century ago by the President of the United States of Arn<!rica 
during the war with Spain in 1898. By General Order No. 101, 18th 
July, 1898 (Foreign Re/.·•ions of the United States, page 7.83), the 
Pre ident declared that the inhabitants of the occupied territory ' are 
enti tled to the ecurity of their person and property and in all their 
private rights and religions.' He further declared that it was the 
duty of the commander of the army of occupation ' to protect them in 
thei r homes, in their employment, and in their personal and religious 
right ' and that ' the municipal laws of the conquered territories, 
uch a affect pri ate right of persons and property and provide for 

punishment of crime, are continued in force ' and ' are to be adminis­
tered by the ordinary tribunal ubstantially as they were before the 
occupation ' . The President referred to the fact that these humane 
standards of warfare had pre iou ly been established by the laws and 
cu tom of war, which were later codified by the Hague Conventions of 
1899 and I 907 and which con tituted the effort of the civilised par­
ti-:ipating nations to diminish the evils of war by the limitation of the 
power of the invading occupant over the people and by placing the 
inhabitant of the occupied area or territory ' under the protection 
and rules of principle of law of nations as they result from usage 
e tabli bed among the civilised peoples from the laws of humanity and 
the dictates of public conscience.' 

" A similar order was i sued during the first war with Germany by 
the President of the United States of America when the American 
Expeditionary Forces entered the Rhineland in November, 1918. 
(General Order 218, 28th ovember, 1918.) At the conclusion of this 
occupancy, the German government expressed its appreciation of the 
conduct of the American occupying forces. 

" But Germany soon forgot these humane standards of warfare, as is 
shown by the undisputed evidence. The general policy of the Nazi 
regime was to terrorise and in some instances to exterminate the civilian 
populations of occupied territories. 
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" Pertinent here is the ·finding of the IMT that : 
' In an order issued by the defendant Keitel on 23rd July, 1941, 

and drafted by the defendant Jodi, it was stated that : 

" In view of the vast size of the occupied areas in the _Ea t, 
the forces available for establishing security in these areas will , be 
sufficient only if all rf!sistance is punished not by legal prosecut10n 
of the guilty, but by the spreading of ~uch terror ~y !he _armed 
forces as is alone appropriate to eradicate every mclmat1on to 
resist among the population. Co~manders ~ust find the m~ans 
of keeping order by applying suitable Dracon,an measures 

" Both Keitel and Jodi were sentenced to dea~h by the IM: an_d 
later executed. It was the same Kei~el who ~ater issued, over his own 
signature, the Hitler NN Decree whi~h- pr~v1ded that: . 

· An efficient and enduring intmudat1on can 0nly be achie_ ed 
either by capital punishment or by measure by wt1ich the r~la~• es 
of the criminal and the population do not know the fa te of the cnm1?al. 
This aim is achieved when the criminal is transferred to Germany. 

" Beyond dispute the foregoing decrees were inspi~ed by the sam~ 
thought and purpose and represent th~ general pol_1cy of the ~21 
regime in the prosecution of its aggressive_ war. This gener~l policy 
was to terrorise, torture, and in some ·oc~up1ed ~reas _to extermm~te the 
civilian population. The undisputed evidence m thi~ case shows that 
Germany violated during the recent war every princ1p_le of the l~w ~r 
military occupation. Not only under NN proc~mg but m a 
occupations she immediately, upon occupation of mva~l!c! are~ ~nd 
territories set aside the Jaws and courts of the occupied terntones. 
She aboli;hed the courts of the occupied lands and set up courts mannc~. 
by members of the Nazi totalitarian regime and system. These laws o, 
occupation were cruel and extreme beyond belief, and wer~ enf~rced by 
the Nazi courts in a cruel and ruthl~ss manner against the_ mhab1ta?t~ of 
the occupied territories, resulting m gra~e. outrages a~am~t huma_mty, 
against human rights and morality and religion, and ag~mst mternat1onal 
Jaw, and against the law as declared by Contr?l ~o~n~1l L~w o._ 10, by 
authority of which this Court exercises its Junsd1ct!on m the ms~nt 
case. The evidence adduced herein provides undemable an~ P? !t1ve 
proof of the ill-treatment of the subjugated peoples by ~he_ Nan M m;1 try 
of Justice and prosecutors to such an extent that _Junsts as we as 
civilians of civilised nations who respe:;t human ng~~s ~n~ human 
personality and dignity can hardly believe that ~he _Nazi JUd1c1al sy tern 
could possibly have been so cruel and_ ru!hless m ,ts treatment of the 
population of occupied areas and terntones. 

" The foregoing procedure under the NN Decree was clearly in_ viol~­
tion of the following provisions sanctioned by the Hague Regulations . 

, Article 5. Prisoners of war ... cannot be ~onfined _except as an 
indispensable measure of safety, ~nd only _while the circumstances 
which necessitate the measure contmue to exist. . 

• Article 23 (h) .... It is expressly forbidden t? declare ab~lished, 
suspended, or inadmissible in a court of law the nghts and action of 
the hostile party. 
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azi regime which ough t to control and terrorise the civilian popula­
tion of the countrie overrun by its aggressive war. There was no 
proof that the deportation ·of the civilian population from the occupied 
territories was nece ary to protect the security of the occupant forces. 
The plan or cheme fi ted perfectly into the larger plan or scheme of 
transportation of million of persons from occupied territories to 
German . 

" Control Counci l Law o. 10 makes deportation of the civilian 
population for any purpo e an offence. The international law of war 
ha for a long period of time protected the civilian population of any 
territory or count ry occupied by an enemy war force. This law finds 
it ource in the unwri tten international law as established by the 
cu toms and u age of the civilised nations of the world. Under 
international law the inhabitants of an occupied area or territory are 
entitled to certain right which must be respected by the invader 
occupan t. 

" This law of military occupation has been in existence for a long 
period of time. It wa officially interpreted and applied nearly a 
half-century ago by the President of the United States of America 
during the wa r with Spain in 1898. By General Order No. 101 , 18th 
July 1898 (Foreign Relations of the United States, page 7.83), the 
Pre ident decla red that the inhabitants of the occupied territory ' are 
en titled to the security of their person and property and in all their 
pri vate rights and religions.' He further declared that it was the 
duty of the commander of the a rmy of occupation ' to protect them iri 
their home , in their employment, and in their personal and religious 
rights ' , and that ' the municipal laws of the conquered territories, 
uch a affect private right of persons and property and provide for 

puni . hment of crime, a re continued in force ' and ' are to be adminis­
tered by the ordinary tribunals substantially as they were before the 
occupation '. The President referred to the fact that these humane 
tandards of warfare had previously been established by the laws and 

cu tom of war, which were later codified by the Hague Conventions of 
1899 and l 907, and which constituted the effort of the civilised par­
ticipating nations to diminish the evils of war by the limitation of the 
power of the invading occupant over the people and by placing the 
inhabitants of the occupied area or territory ' under the protection 
and rules of principle of law of nations as they result from usage 
e tabli shed among the civilised peoples from the laws of humanity and 
the dictates of public conscience.' 

" A similar order was i sued during the first war with Germany by 
the President of the United States of America when the American 
Expeditionary Forces entered the Rhineland in November, 1918. 
(General Order 218, 28th ovember, 1918.) At the conclusion of this 
occupancy, the German government expressed its appreciation of the 
conduct of the American occupying forces. 

" But Germany soon forgot these humane standards of warfare, as is 
shown by the undisputed evidence. The general policy of the Nazi 
regime was to terrorise and in some instances to extermfoate the civilian 
populations of occupied territories. 
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" Pertinent here is the finding of the IMT that : 
• In an order issued by the defendant Keitel on 23rd July, 1941, 

and drafted by the defendant Jodl, it was stated that : 

" In view of the vast size of the occupied areas in the _East, 
the forces available for establishing security in these areas w1U, be 
sufficient only if aU resistance is punished not by legal prosecution 
of the guilty, but by the spreading of ~uch terror ~y !he ~rmed 
forces as is alone appropriate to eradicate every tncl1Dat1on to 
resist among the population. Commanders ~ust find the ?:1~ans 
of keeping order by applying suitable Dracon,an measures . 

" Both Keitel and Jodl were sentenced to dea!h by the lM! and 
later executed. It was the same Keitel who later issued, over h,s own 
signature, the Hitler NN Decree whi~h. pr~vided that : . 

' An efficient and enduring intmudat1on can 
1
~ly be ac~1e_ ed 

either by capital punishment or by measures by wL11ch the r~ia~1ves 
of the criminal and the population do not know the fa te of the cnrrunal. 
This aim is achieved when the criminal is transferred to Germany. 

" Beyond dispute the foregoing decrees were in pi~ed by the am~ 
thought and purpose and represent th~ general po~cy of the ~21 

regime in the prosecution of its aggressrve_ war. TlllS gener~I pohcy 
was to terrorise, torture, and in some ·oc~up1ed ~reas .to exterm1Date the 
civilian population. The undisputed evidence m .thi~ case ho~ that 
Germany violated during the recent war every pnnc1p_le of the l~w of 
military occupation. Not only under NN proceed1Dg but ID all 
occupations she immediately, upon occupation of inva~cd :!re~s ~nd 
territories, set aside the Jaws and courts of the occupied temtone . 
She abolished the courts of the occupied lands and set up courts manne .· 
by members of the Nazi totalitarian regime and system. The e law • 
occupation were cruel and extreme beyond belief, and wer_e enf~rced by 
the Nazi courts in a cruel and ruthless manner against the_ 1Dhab1tant~ of 
the occupied territories, resulting in gra~e. outrages a~am . t huma_mty, 
against human rights and morality and religion, and ag~1Dst 1Dternat1onal 
law, and against the law as declared by Co_ntr?l ~o~n~1l ~w o._ 10, by 
authority of which this Court exercises its Junsd1ct~on m the ms_t~nt 
case The evidence adduced herein provides undemable an~ P? !t1ve 
pro~f of the ill-treatment of the subjugated peoples by ~he_ az1 MIDI try 
of Justice and prosecutors to such an extent that _1unst a well as 
civilians of civilised nations who respe::t human ng~~s ~n~ human 
personality and dignity can hardly believe that ~he _Na21 Jud1c1al ystem 
could possibly have been so cruel and. ru~hless m its treatment of the 
population of occupied areas and terntones. 

" The foregoing procedure under the N N Decree was clearly in_ iol~­
tion of the following provisions sanctioned by the Hague Regulations . 

• Article 5. Prisoners of war ... cannot be confined .except as an 
indispensable measure of safety, ~nd only _while the c1rcum tances 
which necessitate the measure cont1Due to exist. . 

• Article 23 (h) . ... It is expressly forbidden t? declare a~h bed, 
suspended, or inadmissible in a court of law the nghts and action of 
the hostile party. 
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' Article 43. The authority of the legitimate power having, in fact, 
passed into the hands of the occupant, the latter shall take all the 
measures in his power to restore and ensure, as far as possible, public 
order and safety while respecting, unless absolutely prevented, the 
law enforced in the country. 

' Article 46. Family honour and rights, the lives of persons and .· 
private property a well a religious convictions and practice must 
be respected. Private property cannot be confiscated.' _ 

' Both the international rules of war and Control Council Law 
o. 10 inhibit the torture of civilians by the occupying forces. Under 

the Night and Fog Decree civilians were secretly transported to con­
centration camps and were imprisoned under the most inhumane 
conditions as was shown by the above statements from captured docu­
ment . They were tarved and ill-treated while in concentration 
camps and prisons. Thus the ight and Fog Decree violated these 
express inhibitions of international law of war as well as the express 
provi ions of Control Council Law No. 10. 

' Such imprisonment and ill-treatment were also in violation of 
the rule pre cribed by the Conference of Paris of 1919 which prohibits 
the ' internment of civi(jan under inhumane conditions'. The Night 
and Fog Decree was in violation of the international law as recognised 
by the Paris Conference of 1919 in that the NN prisoners were deported 
to Germany and forced to labour in the munition plants of the enemy 
power. 

" The foregoing documents e tablish beyond dispute that they were 
o employed in munjtion plant with the sanction and approval of the 

Reich Ministry of Ju tice under the approval of the defendant von 
Ammon." 

Turning to the plea of Act of State, the Tribunal said : 

'" Each defendant has pleaded in effect as a defence the act of State 
as well as superi , _ orders in justification or mitigation of any crime 
he may have co- . _. ;tted in the execution of the Night and Fog Decree. 
The ba is for inu1vidual Jjabiljty for crimes committed and the law 
relating thereto was clearly and ably declared by the IMT Judgment 
which reads as follows : 

' It was submitted that international law is concerned with the 
action of sovereign State , and provides no punishment for in­
di viduals ; and further, that where the act in question is an act of 
State, those who carry it out a re not personally responsible, but are 
protected by the doctrine of the sovereignty of the State. In the 
opinion of the Tribunal, both these submissions must be rejected. 
That international law imposes duties and liabilities upon individuals 
as well as upon States has long been recognised. In the recent case 
of ex parte Quirin (1942 317 U.S. 1), before the Supreme Court of the 
United States, person were charged during the war with landing in 
the United States for purposes of spying and sabotage. The Late 
Chief Justice Stone, speaking for the Court, said : 

" From the very beginning of its history this Court bas applied 
the law of war a including that part of the law of nations which 
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prescribes for the conduct of war, the status, rights, and duties of 
enemy nations as well as enemy individuals." 
' He went on to give a list of case ; tried by the Courts, where 

individual offenders were charged with offences against the laws of 
nations, and particularly the laws of war. Many other authorities 
could be cited, but enough has been said to show that individual can 
be punished for violations of international law. Crimes against 
international law are committed by men, not by abstract entities, and 
only by punishing individuals who commit such crimes can the 
provisions of international Jaw be enforced.' (/MT Judgment, 
Vol. l, pages 222, 223.) " 

Later, during its treatment of the evidence against Schlegelberger, the Tri­
bunal made the following general statement : 

" All of the defendants who entered into· the plan or cheme, or 
who took part in enforcing or carrying it out knew that its enforcement 
violatod international law of war. They also knew, which \ a evident 
from the language of the decree, that it was a hard, cruel, and inhuman 
plan or scheme and was intended to serve as a terroristic measure in 
aid of the military regime." 

Finally, in dealing with the evidence relating to Mettgenberg, the Tribunal 
said: 

" With respect to the legal foundation for the NN cases, three laws 
or decrees are presented as justifying the proceedings. The fir t is 
Article 161 of the Military Penal Code which dates back to the 1870's 
and which, as amended, provided : 

' A foreigner or a German who, in a foreign territory occupied 
by German troops, acts against German troops or their member 
or against an authority established by order of the Fiihrer and thereby 
commits an act which is punishable according to the laws of the Reich, 
is to be punished, just as if that act would have been committed by 
him within the territory of the Reich.' 
" Whether this law violates international law of war need not be 

determined here because the defendants did not act under it 10 the 
execution and enforcement of the Hitler Night and Fog Decree. or 
does this law authorise the execution and enforcement of any such 
decree. 

" The second legal ground presented is Article 3, Section 2, of the 
Code of Penal Procedure of 17th August, 1938, which provide for the 
punishment of criminal acts committed in the areas of military operations 
in occupied territory by foreigners or Germans and further provides that : 

' If a requirement of warfare demands it, .. . they may turn 
over the prosecution to the ordinary courts in the rear army area.' 

·• There can be no criticism of this law. It was not applied in any 
re;pect in the Night and Fog cases ; hence it constitutes no defence 
for the manner in which the Night and Fog Decree was carried out. 

" The third legal foundation for the proceeding is based upon the 
cldim that the Hitler decree of 7th December, 1941, was a legal regulation 
for the handling of offences against the Reich or against the occupation 
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forces of the German army in occupied areas. With respect to this 
decree we are convinced that it has no legal basis either under the 
international law of warfare or under the international common law as 
recognised by all civili ed nation as heretofore set out in this judgment." 

(xiii) Racial Persecution 
On this issue the Judgment begins as follows: 

' ' The record contain innumerable acts of persecution of individual 
Poles and Jews, but to con ider these cases as isolated and unrelated 
instances of perver ion of ju tice would be to overlook the very essence of 
the offence charged in the indictment. The defendants are not now charged 
with conspiracy as a eparate and substantive offence, but it is alleged 
that they participated in ca rrying out a governmental plan and programme 
for the persecution and extermination of Jews and Poles, a plan which 
tran cended territorial boundarie as well as the bounds of human 
decency. Some of the defendants took part in the enactment of laws 
and decrees the purpo e of which was the extermination of Poles and 
Jew in Germany and throughout Europe. Others, in executive 
po itions, actively participated in the enforcement of those laws and in 
atrocities, illegal even under German law, in furtherance of the declared 
national purpose. Other , as judges, distorted and then applied the 
law and decrees again t Poles and Jews as such in disregard of every 
principle of judicial behaviour. The overt acts of the several defendants 
mu t be een and understood a deliberate contributions toward the 
effectuation of the policy of the Party and State. The' discriminatory 
laws them elves formed the ubject matter of war crimes and crimes 
again t humanity with which the defendants are charged. The material 
fact which must be proved in any case are: (1). the fact of the great 
pattern or plan of racial persecution and extermination ; and (2) 
specific conduct of the individual defendant in furtherance of the plan. 
Thi i but an application of general concepts of criminal law. The 
per on who per uade another to commit murder, the person who 
furni he the lethal weapon for the purpose of its commission, and the 
per on who pulls the trigger are all principals or accessories to the 
crime. ·• 

At a later point in it ·Judgment, the Tribunal stated that: 
" It will be recalled that the law of 4th December, 1941, against Poles 

and Jew applied to the incorporated Eastern territories '. These 
territorie were seized in the cour e of criminal aggressive war, but 
a ide from that fact it i clear, as we have indicated, supra, that the 
purported annexation wa premature and invalid under the laws and 
cu tom of ~ ar. The o-called annexed territories in Poland were in 
reality nothing more than territory under belligerent occupation of the 
military forces of Germany. The extension to and application in those 
territorie of the di criminatory law against Poles and Jews was in 
furtherance of the avowed purpose of racial persecution and exter­
mination. In the passing and enforcement of that law the occupying 
power in our opinion violated the provisions of the Hague Convention," 
in its Preamble and Articles 43 and 46.(1) 

( 1) Sec pp. 90 and 92. 
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The Tribunal continued : 

63 

" The prosecutions which were proposed by Lautz cannot be justified 
upon any honest claim of military necessity.c:) 

" Although the authorities are not in accord as to the proper con­
struction of Article 23h of the regulations annexed to the Hague Con­
vention of 1907, we are of the opinion that the introduction and enforce­
ment of the law against Poles and Jews in occupied Poland resulted in 
a violation of that provision which is as follows : 

• It is forbidden . .. to declare suspended, or inadmissible in a 
court of law the right and actions of the nationals of the hostile party.' 
(Hyde, l11ternatio11al Law, Vol. 2 (2nd Ed.\ page 1714.) 

The Tribunal stated that it found the claim of the defendants that the 
were unaware of the atrocities committed by the Gestapo and in concentra­
tion camps subject to serious question, and concurred in the finding of the 
International Military Tribunal regarding the use of concentration camp , 
which read as follows : 

" Their original purpose was to imprison without trial all tho e 
persons who were opposed to the government, or who were in any 
way obnoxious to German authority. With the aid of a secret police 
force, this practice was widely extended, and in course of time con­
centration camps became places o organised and systematic murder, 
where millions of people were destroyed .... 

" A certain number of the concentration camps were equipped 
with gas chambers for the wholesale de truction of the inmate , and 
with furnaces for the burning of the bodies. Some of them were in 
fact used for the extermination of Jews as part of the ' final solution ' 
of the Jewish problem .... 

" In Poland and the Soviet Union these crimes were part of a plan 
to get rid of whole native populations by expulsion and annihilation, in 
order that their territory could be used for colonisation by Germans. 
Hitler had written in Mein Kampf on these Lines, and the plan wa 
clearly stated by Himmler i"n July, 1942, when he wrote: 

• It is not our task to Germanise the East in the old sen e, that is, 
to teach the people there the German language and the German law, 
but to see to it that only people of purely Germanic blood live in the 
East'." (/MT Judgment , pages 234, 237.) 

The Judg"!ent of the Tribunal in the case now being reported continued : 
" A large proportion of all of the Jews in Germany were transported 

to the East. Millions of persons disappeared from Germany ano the 

{ 1) Seep. 19. The Tribunal was of the opinion that Lautz·s proposal that the German 
courts should try and convict Poles for acts which violated no statute of any kind, if they 
aeserved punishment according to sound German sentiment, "violates every concept of justice 
and fair play wherever enforced, but when applied -against a Pole for an act done in hi 
own country in time of peace, the proposition becomes a monument to azi arrogance 
and criminality. Such a Pole owed no duty of loyalty to any State except Poland and 
was subject to the criminal jurisdiction of no State but Poland. The prosecution of the 
Pole Golek would constitute a palpable violation of the laws of war {see : citations to the 
Hague Convention, supra), and any official panicipating in such a proceeding would be 
guilty of a war crime under Control Council Law No. 10." The evidence disclosed " that 
cases similar to that ofGolek bad been tried by the People's Coun and that more prosecu­
tions were expected in the future." 
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occupied territory without a trace. They were herded into concentra­
tion camps within and without Germany. Thousands of soldiers and 
member of the Ge tapo and SS must have been instrumental in the 
proce e of deportation , torture, and extermination. The mere task 
of dispo a l of mountainou pile of corpses (evidence of which we have 
cen) became a eriou problem and the subject of disagreement 

bet,\ een the variou o rgani ation involved. The thousands of Germans 
who took pa rt in the atrocitie must have returned from time to time to 
their home in the Reich. The atrocities were of a magnitude unpre-
edented in the hi tory of the wo rld . Are we to believe that no whisper 

reached the ears of the public or of those officials who were most 
concerned ? Did the defendant think that the nation-wide pogrom 
of ovember, 1938, officially directed from Berlin, and Hitler's 
announcement to the Reich tag threatening the obliteration of the 
Je\ i b race in Europe were unrelated ? At least they cannot plead 
igno rance concerning the decrees which were published in their official 
organ. th ~ Reichs0 eset:=b_/atr. Therefore, they knew that Jews were 
to be puni bed by the police in Germany and in Bohemia and Moravia. 
They knew that the property of Jews was confiscated on death of the 
owner. They knew that the law aga inst Poles and Jews bad been 
e tended to occupied territorie and they knew that the Chief of the 
Security Police was the official a uthorised to determine whether or not 
Jewi h property wa ubject to confiscation. They could hardly be 
ignorant of the fact that the infamous law against P<lles and Jews of 
4th December, 1941 , directed the Reich Minister of Justice himself, 
together with the Mini ter of the Interior, to issue legal and administra­
tive regulations for ' implementation of the decree '. They read 
Der Stinner. They li tened to the radio. They received and sent 
directive . They hea rd and delivered lectures . This Tribunal is not 
o gullible as to believe the e defendants so stupid that they did not 

know what was going on. One man can keep a secret, two men may, 
but thou ands never. 

" The evidence conclu ively e ta bbshed the adoption and applica­
tion of systematic governmentally organised and approved procedures 
amounting to atrocitie and offences of the kind made punishable by 
Control Council Law 10 and committed against ' populations ' and 
amounting to persecution on racial grounds. The e procedures when 
carried out in occupied territory constituted war crimes and crimes 
against humanity. When enforced in the Alt Reich against German 
national they con tituted crimes against humanity. 

' · The patteJn and plan of racial persecution has been made clear. 
General knowledge of the broad outlines thereof, in all its immensity, 
has been brought home to the defendants. The remaining question is 
whether or not the evidence proves beyond a reasonable doubt in the 
case of the individual defendants that they each consciously participated 
in the plan or took a consenting part therein. "(1) 

( 1) As previou ly stated, the Tribunal a well as delivering the legal opinions reproduced 
in these pages, summarised the evidence against each accused before delivering its findings 
and passing sentences. 

J 
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(xiv) Membership in Criminal Organisations 

On this point the Judgment reads as follows : 

" Control Council Law IO provides : 
' (I) Each of the following acts is recognised as a crime: 

* * * 
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' (d) Membership in c.ategories of a cri_minal gr_o_up or o:ganisa: 
tion declared criminal by the Intemat1onal Military Tribunal. 
(Article JI, Section I (d).) 

" Article 9 of the Charter provides : . 
' At the trial of any individual member of any group or organi~a­

tion the Tribunal may decla re (in connection with any act_ of _which 
the individual may be convicted) that the _gr?UP or or?an! ati,on of 
which the individual was a member was a cnmmal organisation. 

" Article IO is as follows : . . 
' In cases where a group or organi ation is decla red cnmmal by 

the Tribunal, the competent national authority of any signalo:y 
shall have the right to bring individuals to trial for member hip 
therein before national, military, or occupation ~ou~s .. In an~ uch 
case the criminal nature of the group or organisation I con . 1dered 
proved and shall not be questioned.' (/MT Charter, Articles 9 
and 10.) 
" Concerning the effect of the last-quoted section we quote fro~ ~he 

opinion of the IMT in the case of the United Sta tes et al. r. Goring 
et al. , as follows : . f 

• Article IO of the Charter makes claim that the decla ration o 
criminality against an accused organisation is_ final ~nd cannot be 
challenged in any subsequent criminal proceedm~ aga inst a ~e~ber 
of the organisation'. (/MT Trial of the Ma1or War Cmnmal , 
Vol. I , page 255.) 
" We quote further from the opinion in that ca e: . . 

• In effect, therefore, a member of an organi at1on which_ the 
Tribunal has declared to be criminal may be sub equently convicted 
of the crime of membership and be punished for that crime b~ deal~. 
This is not to assume that international or military courts wh1~h ~viii 
try these individuals will not exercise appropriate stand~rd~ of JU lice . 
This is a far-reaching and novel procedure. Its application, unle 
properly safeguarded, may produce great injustic~. . . 

' A criminal organisation is analogous to a cnmmal con piracy 
in that the essence of both is co-operation for criminal purpo es . 
There must be a group bound together and organi ed !or a com~on 
purpose. The group must be formed or used m connec~1on 
with the commission of crimes denounced by the Charter. Sn~cc 
the declaration with respect to the organisations and group v 111 , 
as has been pointed out, fix the criminality of its member , that 
definition should exclude persons who had no knowledge of the 
criminal purposes or acts of the organisation and tho e who were 
drafted by the State for membership, unless the~ ~ere per on~Uy 
implicated in the commission of acts declared cnmmal by Arllc_lc 
6 of the Charter as members of the organi ation. Member hip 
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alone i not enough to come within the scope of these declarations , 
(I 1T Judgment, ol. T, page 255-256.) · 

' · The Tribunal in that ca e recommended uniformity of tr t 
f t. bl . h d . . ea ment 

h
o ar a hpracd1ca ~ 10 . t e a m1?1stration of this law, recognising, 
owe,,er, f~ aht l1scrdet1ohn . 10 entenc10g is vested in the courts. Certain 

group o t e ea_ e~ 1p Cor~ , t_he SS, the Gestapo, the SD, were f ecla redt_ to 1bMe _c1_nm10al . organisauons by the Judgment of the first 
nterna 10na 1 1tary T ribu nal. The test to be applied ind t · · 

th ·1t f. d. "d l b . e ermmmg c gu,_ o 10 1~1 . ua mem er of a criminal organisation is repeated! 
tale? 10 the op101on of the fir t International Military Tribunal. Th~ 

le t 1 a f?ll?ws : tho e members of an organisation which has been 
declared cnm10al · who became or remained members of the · · .· h k I d . • . · orgamsatJon 
,, 1_t . ·now e ge _that 1t wa be10g used for the commission of acts declared 
nm10al by rt1cle 6 of t~e ~ har~er, or who were personally implicated 

a member ~f the organ1 at1on 10 the commission of such crime• ar 
decla red purn hable. e 

' Cer!a in cate~?rie of ~he leadership Corps are defined in the first 
lnternat1onal M1hta ry Tribunal Judgment as criminal organisations 

e quote: · · 

' '.~e Gauleiter , the Kreisleiters, and the Ortsgruppenleiters 
iartJctp~ted, ~o one degree or another, in these criminal programmes. 

he Re1chsle1tung a the taff organi•ation of the Part · t 
po_n ible for the e criminal program:.·.~., as well as the te•:d: ~~ ;;; 

, ar~o_u taff orga_ni ation of the Gaule, ters and Kreisleiters. The 
dect 10~ of the Tribunal on the e ~taff orgmisations includes only the 
G mt l~iter who wer~ he_ads of offic !Son th~ staffs of the Reichsleitung, 

aule,tung, ~nd_ Kre1 le1tung. Wi h respect to other staff officers and 
party orga?1sa t,on attached to the Leadership Corps other than 
~he . mtsletter referre~ to _above, the Tribunal will follow the sug­
""e ~ton of t~e prosecut ion 10 excluding them from the declaration.' 
(Tnal of Ma1or War Criminal , Vol. I, page 261.) . 

·· 1~ li~e manner c_erta in categories of the SD were defined as criminal 
orga rn at,on . Again, we quote: 

;/of d~aling with the SD the Tribunal includes Amter Ill VI and 
0 t e ~SHA , and all other members of the SD including au'1ocal 

repre entattve and agent ho h ' te h · 11 . • nora ry or ot erwise, whether they were 
info:: Y ~ember of the SS or not, but not including honorary 

b h rs w O were not members of the SS, and members of the 
we r , ho were tran ferred to the SD ' ('T" . / ·• h . riminals Vol I 26 · .1.na 01 t e Ma1or War 

· , page 7- 268.) 

' · In like manner certain t · f 
titute criminal organi ation~a: egories O the SS were declared to con-

' Jo dealing with the SS th T ·b . been officially ace l d e n unal mcludes all persons who had 
of the Allgemeine efse as i;;;mbers of the SS including the members 
Totenkopf Verbae d memd r~ of the Waffen SS, members of the SS 
police forces who :ee, an bet e members of any of the different 
. . re mem rs of the SS Th T .b al d t 
mclude the so-called SS r·d · . , · . e n un oes no 
Criminals, Vol. I, page 273 _) mg umts. (Trial of the Major War 
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" Control Council Law 10 provides that we are bound by the findings 
as to the criminal nature of these groups or organisations. However, 
it should be added that the criminality of these groups and organisations 
is also established by the evidence which has been received in the 
pending case. Certain of the defendants are charged in the indictment 
with membership in the following groups or organisations which have 
been declared and are now found to be criminal , to wit : the Leadership 
Corps, the SD, and the SS. In passing upon these charges against the 
respective defendants, the Tribunal will apply the te ts of criminality 

set forth above." 

Accordingly, in finding Oeschey guilty under Count Four, the Tribunal said: 

" The defendant Oeschey is charged under Count Four of the indict­
ment with being a member of the Party Leadership Corps at Gau 
level within the definition of membership declared criminal according 
to the Judgment of the first International Military Tribunal in the 
case against Goring et al. . . . Oeschey was provisionally commissioned 
with the direction of the legal office of the NSDAP in the Franconia 
Gau and served in that official capacity for a long time. ln bis testimony 
he states that from 1940 to 1942 be was solely in charge of the Gau 
legal office as section chief. The evidence clearly establishes the 
defendant's voluntary membership as the chief of a Gau staff office 
subsequent to 1st September, 1939. The judgment of the first Inter­
national Military Tribunal lists among the criminal activities of the 
Party Leadership Corps the following : 

' The Leadership Corps played it part in the persecution of the 
Jews. It was involved in the economic and political discrimination 
against the Jews which was put into effect shortly after the Nazis 
came into power. The Gestapo and SD were instructed to co­
ordinate with the Gauleiters and Kreisleiters the measures taken in 
the pogroms of 9th and 10th November, 1938. The Leadership 
Corps was also used to prevent German public opinion from re­
acting against the measures taken against the Jews in the East. On 
9th October, 1942, a confidential information bulletin was sent to all 
Gauleiters and Kreisleiters entitled ' Preparatory Measures for the 
Final Solution of the Jewish Question in Europe-Rumours Con­
cerning the Conditions of the Jews in the East '. This bulletin stated 
that rumours were being started by returning soldiers concerning 
the conditions of Jews in the East ,. hich some Germans might not 
understand, and outlined in detail the official explanation to be given. 
This bulletin contained no explicit statement that the Jews were being 
exterminated, but it did indicate they were going t.o labour camp , 
and spoke of their complete segregation and elimination and the 
necessity of ruthless severity . . .. 

' The Leadership Corps played an important part in the ad­
ministration of the slave labour programme. A Sauckel decree 
dated 6th April, 1942, appointed the Gauleiters as plenipotentiarie 
for labour mobili;ation for their Gaue with authority to co-ordinate 
all agencies dealing with labour questions in their Gaue, with specific 

.authority over the employment of foreign workers, including their 
conditions of work, feeding, and housing. Under this authority the 
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Gauleiters a sumed control over the allocation of labour in their Gaue, 
including the forced labo urer from foreign countries. In carrying 
out thi task the Gauleiter u ed many Party offices within their Gaue, 
incl uding subordinate politica l leaders. For example, Sauckel 's 
decree of 8th September, J 942, relating to the allocation for household 
Jabour of 400,000 woma n labourers brought in from the East, estab­
li hed a procedure under which applications filed for such workers 
hould be pa ed on by Krei leiter , whose judgment was final. 

nder Sauckel' directi ve the l eadership Corps was directly 
concerned with the treatment given foreign workers, and the Gauleiters 
were pecifically in tructed to prevent ' politically inept factory 
head · from giving ' too much consideration to the care of Eastern 
worker ' .. .. 

' The leader hip orp wa directly concerned with the treat­
ment of pri oner of war. On 5th November, 1941 , Bornl, nn 
tran mined a di recti ve do, r. to the level of Kreisleiter instructing 
them to in ure compliance by the army with the recent directives of 
the Depart ment of the Interior ordering that dead Russian prisoners 
of war ho uld be buried wra pped in tar paper in a remote place 
wi thout any ceremony or any decorations of their graves. On 
_5th ovember l 943 Bormann sent a circular instructing the 
Gauleiters to report any lenient treatment of prisoners of war. On 
13th September, 1944, Bormann ent a directive down to the level of 
Krei lei ter ordering that liai on be established between the Kreis­
leiter and the guard of the pri oners of war in order " better to 
a imi late the commitment of the pri oners of war to the political 
and economic demand ". 

' The machinery of the Leadership Corps was also utilised in 
attempt made to depri ve AJlied airmen of the protection to which 
they were entitled under the Geneva Convention. On 13th March 
l 9~ a directive of He s tran milted instructions through the Leader~ 
hip Co_rp ~own to the Blockleiter for the guidance of the civilian 

po~ulat1on m case of the land ing of enem)' planes or parachutists, 
' h1ch tated that enemy parachuti ts were to be immediately arrested 
or " made harmle ·• ' 

"' A to hi knowledge, the defendant Oeschey joined the NSDAP 
on l t Decem_ber, 193 l . He was head of the Lawyers ' League for the 
Gau Franconia and a judicial officer of considerable importance within 
the Gaue. The e office wo uld p'rovide additional sources of informa­
t i?n a to the crimes outl ined. Furthermore, these crimes were of such 
wide scope and so intimately connected with the activities of the Gaulei­
tung that it would be impo ible for a man of the defendant's intelJigence 
not to have known of the commi ion of these crimes at least in part if 
not entirely. •· ' 

. On the other hand, of Rotba ug it was said : " Under Count Four he 
1 charged wit~ being a member of the Party Leadetship Corps. He is 
not c~arged w1th member hip in the SD. The proof as to Count Four 
e tabli he that he wa_ Gauleiter of the Lawyers ' League. The Lawyers ' 
League wa a formation of the Party and not a part of the Leadership 
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Corps as determined by the International Military Tribunal in the case 
against Goring et al." 

Furthermore, Cuhorst was acquitted under Count Four, on the following 
grounds: 

" As to Count Four, the proof established that Cuhor t wa a 
Gaustellenleiter and so a member of the Gau staff and a ' spon oring ' 
member of the SS. His function as Gaustellenleiter was that of a 
public propaganda speaker. 

" In its Judgment the International Military Tribunal, in defining 
the members of the Party Leadership Corps who came under it deci ion 
as being members of a criminal organi ation, tate the following : 

' The decision of the Tribunal on these staff organi_ation include 
only the Amtsleiters who were head of office on the staff of the 
Reichs '.eitung, Gauleitung, and Kreisleitung. With respect to other 
staff officers and Party organisations attached to the Leader hip 
Corps other than the Amtsleiters re erred to above, the Tribunal 
will follow the suggestion of the prosecution in excluding them from 
the declaration.' 

" There is no evidence in this case which how that the office of 
Gaustellenleiter was the head of any office on the staff of the Gauleitung. 

" With regard to the SS the Judgment of the International Milita ry 
Tribunal is as follows : 

' The Tribunal declares to be criminal within the meani ng 
of the Charter the group composed of those persons who had been 
officially accepted as members of the SS as enumerated in the preceding 
paragraph who became or remained members of the organi ation 
with knowledge that it was being used for the commis ion of act 
declared criminal by Article 6 of the Charter .. .. ' 

" Referring back to the membership enumerated, the Judgment 
declares : 

' In dealing with the SS, the Tribunal include ail person who 
had been officially accepted as members of the SS, including the 
members of the Allgemeine SS, members of the Waffen SS, member 
of the SS Totenkopf Verbaende, and the members of any of the 
different police forces who were member of the SS. ' 

" 1t is not believed by thi Tribunal that a sponsoring member hip 
is included in this definition. " 

Finally, the findings of the Tribunal regarding Alt totter 's guilt under 
Count Four are worth quoting at length, since they illustrate for in tance 
the attitude taken by the Tribunal to the question of knowledge and a urned 
knowledge in respect of membership of criminal organisations : 

" The evidence in this case clearly established that the defendant 
joined and retained his member hip in the SS on a voluntary ba i . In 
fact it appears that he took considerable interest in hi SS ran k and 
honours. The remaining fact to be determined is whether he h d 
knowledge of the criminal activities of the SS as defined in the London 
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Charter. In this connection we quote certain extracts from the Judg­
ment of the International Military Tribunal in the case of Goring 
et al. as to the SS : 

" ' Criminal activities : SS units were active participants in the 
steps leading up to aggres ive war. The Verfuegungstruppe was used 
in the occupation of the Sudetenland, of Bohemia and Moravia, and in 
Memel. The Henlein Free Corps was under the jurisdiction of the 
Reichsfiihrer SS for operations in the Sudetenland in 1938, and the 
Vo lksdeutsche Mittelstelle financed Fifth Column activities there. 

' The SS was even a more general participant in the commission 
of war crimes and crimes against humanity. Through its control 
over the organisation of the police, particularly the Security Police 
and SD, the SS was involved in all the crimes which have been out­
lined in the section of this Judgment dealing. with the Gestapo and 
SD. . . . The Race and Settlement Office of the SS, together with 
the Volksdeutsche Mittelstelle, were active in carrying out schemes 
fo r Germanisation of occupied territories according to the racial 
pri nciples of the Nazi Party and were involved in the deportation of 
Jews and other foreign nationals. Units of the Waffen SS and 
Ein atzgruppen operating directly under the SS Main Office were 
used to carry out these plans. These units were also involved in the 
widespread murder and ill-treatment of the civilian population of 
occupied territories. . . . 

' From 1934 onwards the SS was responsible for the guarding and 
administration of concentration camps. The evidence leaves no 
doubt that the consistently brutal treatment of the inmates of con­
centration camps was carried out as a result of the general policy of 
the SS, which was that the inmates were racial inferiors to be treated 
only with contempt. There is evidence that where manpower 
considerations permitted, Himmler wanted to rotate guard battalions 
o that all members of the SS would be instructed as to the proper 

attitude to take to inferio r races. After 1942 when the concentration 
camps were placed under the control of the WVHA they were used 
a a source of slave labour. An agreement made with the Ministry 
of Ju tice on 18th September, 1942, provided that anti-social elements 
who had finished prison sentences were to be delivered to the SS to 
be worked to death .. .. 

' The SS played a particularly significant role in the persecution 
of the Jews. The SS was directly involved in the demonstrations of 
10th ovember, 1938. The evacuation of the Jews from occupied 
territories was carried out under the direction of the SS with the 
assistance of SS police units. The extermination of the Jews was 
carried out under the direction of the SS Central Organisations. 
It was actually put into effect by SS formations .... 

It is impossible to single out .any one portion of the SS which 
was not involved in these criminal activities. The Altgemeine SS was 
an active participant in the persecution of the Jews and was used as a 
ource of concentration camp guards .. . : 

' The Tribunal finds that knowledge of these criminal activities 
was sufficiently general to justify declaring that the SS was a criminal 

JOSEF ALTSTOTTER 71 

organisation to the extent hereinafter described. It does appear 
that an attempt was made to keep secret some phases of its activities, 
but its criminal programmes were so widespread, and involved 
slaughter on such a gigantic scale, that its criminal activities must have 
been widely known. It must be recognised, moreover, that the 
criminal activities of the SS followed quite logically from the principles 
on which it was organised. Every effort had been made to make the 
SS a highly disciplined organisation composed of the elite of National 
Socialism. Himmler had stated that there were people in Germany 
" who become sick when they see these black coats " and that he did 
not expect that "they should be loved by too many " . . . Himmler 
in a series of speeches made in 1943 indicated his pride in the ability 
of the SS to carry out these criminal acts. He encouraged his men 
to be " tough and ruthless " ; he spoke of shooting " thousands of 
leading Poles", and thanked them for their co-operation and lack of 
squeamishness at the sight of hundreds and thousands of corpses of 
their victims. _He extolled ruthlessness in exterminating the Jewish 
race and later described this process as" delousing " . These speeches 
show that the general attitude prevailing in the SS was consistent 
with these criminal acts. . . . 

' In dealing with the SS the Tribunal includes all persons who had 
been officially accepted as members of the SS, including the members 
of the Allgemeine SS, members of the Waffen SS, members of the SS 
Totenkopf Verbaende, and the members of any of the different police 
forces who were members of the SS. . . . 

' The Tribunal declares to be criminal within the meaning of the 
Charter the group composed of those persons who had been officially 
accepted as members of the, SS as enumerated in the preceding para­
graph who became or remained members of the organisation with know­
ledge that it was being used for the commission of acts declared 
criminal by Article 6 of the Charter ... . ' 
" In this regard the Tribunal is of the opinion that the activities of 

the SS and the crimes which. it committed as pointed out by the Judg­
ment of the international Military Tribunal above quoted are of so 
wide a scope that no person of the defendant's intelligence, and one 
who had achieved the rank of Oberfi.ihrer in the SS, could have been 
unaware of its illegal activities, particularly a member of the organisation 
from 1937 until the surrender. According to his own statement, be 
joined the SS with misgivings, not only on religious grounds but also 
because of practices of the police as to protective custody in concentra-
tion camps. 

" Altstotter not only had contacts with the high-ranking officials of 
the SS, as above stated, but was himself a high official in the Ministry 
of Justice stationed in Berlin from June, 1943, until the surrender. He 
attended conferences of the department chiefs in the Ministry of Justice 
and was associated with the officials of the Ministry, including those in 
charge of penal matters. 

" The record in this case shows as part of the defence of many of 
those on trial here that they claim to have constantly resi tcd the 
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Charter. ln this connection we quote certain extracts from the Judg­
ment of the International Military Tribunal in the case of Goring 

et al. a to the SS : 
" ' Crimjnal acti vi ties : SS unit were active participants in the 

tep leading up to aggre ive war. The Verfuegungstruppe was used 
in the occupation of the Sudetenland, of Bohemia and Moravia, and in 
Memel. The Henlein Free Corps was under the jurisdiction of the 
Reichsfiihrer SS for operations in the Sudetenland in 1938, and the 
Volk deut che Mittel telle financed Fifth Column activities there. 

· The SS was even a more general participant in the commission 
of war rimes and crime aga inst humanity. Through its control 
oYer the organi ation of the police, particularly the Security Police 
and SD the SS , a in olved in all the crimes which have been out­
lined in the section of thi Judgment dealing. with the Gestapo and 

D. . . . The Race and Settlement Office of the SS, together with 
the Volk deut che Mittelstelle, were active in carrying out schemes 
for Germanisation of occupi~d territories according to the racial 
principle of the azi Party and were involved in the deportation of 
Jew and other foreign nationals. Units of the Watfen SS and 

in atzgruppen operating directly under the SS Main Office were 
u ed to ca rry out the e plan . These units were also involved in the 
, ide pread murder and ill-treatment of the civilian population of 
occupied territorie . . . . 

· From 1934 onward the SS was responsible for the guarding and 
admini tration of concentration camps. The evidence leaves no 
d ubt that the consi tently brutal treatment of the inmates of con-
entration camp wa carried out as a result of the general policy of 

the SS, hich wa that the inmates were racial inferiors to be treated 
only with contempt. There i evidence that where manpower 
con iderations permitted Himmler wanted to rotate guard battalions 
o that all member- of the SS would be instructed as to the proper 

attitude to take to inferior races. After 1942 when the concentration 
camp were placed under the control of the WVHA they were used 
a a ource of lave labour. An agreement made with the Ministry 
of Justice on 18th September, 1942, provided that anti-social elements 
who had fini hed prison sentences were to be delivered to the SS to 
be \ orked to death .... 

' The SS played a particularly significant role in the persecution 
of the Jew . The SS wa directly involved in the demonstrations of 
10th ovember, 1938. The evacuation of the Jews from occupied 
territories was carried out under the direction of the SS with the 
assi tance of SS police unit . The extermination of the Jews was 
carried out under the direction of the SS Central Organisations. 
It was actually put into effect by SS formations .... 

' 1t is impossible to single out any one portion of the SS which 
wa not involved in these criminal activities. The Altgemeine SS was 
an active participant in the persecution of the Jews and was used as a 
ource of concentration camp guards ... : 

· The Tribunal finds that knowledge of these criminal activities 
was sufficiently general to ju tify declaring that the SS was a criminal 
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organisation to the extent hereinafter described. It does appear 
that an attempt was made to keep secret some phases of its activities, 
but its criminal programmes were so widespread, and involved 
slaughter on such a gigantic scale, that its criminal activities must have 
been widely known. It must be recognised, moreover, that the 
criminal activities of the SS followed quite logically from the principles 
on which it was organised. Every effort had been made to make the 
SS a highly disciplined organisation composed of the eljte of ational 
Socialism. Himmler had stated that there were people in Gemrnny 
•· who become sick when they see these black coats " and that he did 
not expect that "they should be loved by too many " . . . Himmler 
in a series of speeches made in 1943 indicated his pride in the ability 
of the SS to carry out these criminal acts. He encouraged his men 
to be " tough and ruthless " ; he spoke of shooting · · thousand of 
leading Poles", and thanked them for their co-operation and lack of 
squeamishness at the sight of hundreds and thousand of corpse of 
their victims. He extolled ruthlessness in exterminating the Jewish 
race and later described this process as " delousing ". These peeche 
show that the general attitude prevailing in the SS was consistent 
with these criminal acts. . . . 

' In dealing with the SS the Tribunal includes all person who had 
been officially accepted as members of the SS, including the member 
of the Allgemeine SS, membe,s of the Waffen SS, members of the SS 
Totenkopf Verbaende, and the members of any of the different police 
forces who were members of the SS .... 

' The Tribunal declares to be criminal within the meaning of the 
Charter the group composed of those persons who had been officially 
accepted as members of the-SS as enumerated in the preceding para­
graph who became or remained members of the organi ation with know­
ledge that it was being used for the commission of acts declared 
criminal by Article 6 of the Charter .... ' 
" ln this regard the Tribunal is of the opinion that the activities of 

the SS and the crimes which. it committed as pointed out by the Judg­
ment of the international Military Tribunal above quoted are of so 
wide a scope that no person of the defendant 's intelligence, and one 
who had achieved the rank of Oberfuhrer in the SS, could have been 
unaware of its illegal activities, particularly a member of the organisation 
from 1937 until the surrender. According to his own tatement, he 
joined the SS with misgivings, not only on religious ground but also 
because of practices of the police as to protective custody in concentra-

tion camps. 

" Altstotter not only had contacts with the high-ranking officials of 
the SS, as above stated, but was himself a high official in the Ministry 
of Justice stationed in Berlin from June, 1943, until the surrender. He 
attended conferences of the department chiefs in the Ministry of Justice 
and was associated with the officials of the Ministry, including tho e in 
charge of penal matters. 

" The record in this case shows as part of the defence of many of 
those on trial here that they claim to have constantly resisted the 
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encroachment of the police under Himmler and the illegal acts of the 
police. 

" Documentary evidence shows that the defendant knew of the 
evacuation of Jews in Austria and had correspondence with the Chief of 
the Security Police and Security Service regarding witnesses for the 
Hereditary Biologica l Courts. This correspondence states : 

' If the Re idents' Registration Office or another police office 
gives the information that a Jew has been deported, all other inquiries 
as to his place of abode as well as applications for his admission of 
hearing or examination are superfluous. On the contrary, it has to 
be a urned that the Jew is not attainable for the taking of evidence.' 

' · it a lso quote thi ignificant paragraph: 
If in an individual ca e it is to the interest of the public to make 

an exception and to render po sible the taking of evidence by special 
provision of per ons to accompany and means of transportation for 
the Jew, a report has to be submitted to me in which the importance 
of the case is explained. In all cases offices must refrain from direct 
application to the office of the police, especially also to the Central 
Office for the Regula tion of the Jewish Problem in Bohemia and 
Moravia at Prague, for information on the place of abode of deported 
Jew and their admi ion, hearing, or examination.' 

" He was a member of the SS at -the time of the pogroms in Novem­
ber, 1938,' Crystal Week ', in which the IMT found the SS to have had 
an important part. Surely, whether or not he took a part in such• 
activities or approved of them, he must have known of that part which 
w played by an organi ation of which he was an officer. As a lawyer 
he knew that in October of I 940 the SS was placed beyond reach of the 
law. As a Lawyer he certai nly knew that by the 13th Amendment to the 
Citizenship Law the Jew were turned ov1;r to the police and so finally 
deprived of the canty lega l protection they had theretofore had. He 
al o knew, for i~ wa part of the same law, of the sinister provisions 
for the confi cation of property upon death of the Jewish owners by 
the police. ' 

" otwithstanding the e fact , he maintained his friendly relations 
with the leaders of the S , including Himmler, Kaltenbrunner, Gebhardt, 
and Be~ger. ~e refer _to ,Himmler, one of the most sinister figures in 
the _Third . Reich a h_1 . old and trusty friend '. He accepted and 
retamed his member hip m th1.: SS, perhaps the major instrument of 
Himmler 's power. onc,eding that the defendant did not know of the 
ulti mate ma murders in the concentration camps and by the Einsatz­
gruppen he kne, the policie of the SS and, in part, it crimes. Never­
thele he accepted it in ignia, its rank, its honours and its contacts 
with t~e bigh _figure , of the azi regime. These were of no small signifi­
cance m az1 Germany. For that price he gave his name as a soldier 
and a jurist of note a nd so helped to cloak the shameful deeds of that 
organi ·ation from the eye of the German people. 

pon the evidence in this ca e it is the judgment of this Tribunal 
that the defendant Alt to tter i guilty under Count Four of the 
Indictment. " · 
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(xv) General Remarks Regarding tlie Responsibility of the Accus d 

At an early point in its Judgment the Tribunal stated that : 
" The prosecution bas introduced evidence concerning acts which 

occurred before the outbreak of the war in 1939. Some uch act a re 
relevant upon the charges contained in Counts 2, 3 and 4, but as stated 
by the prosecution, ' None of these acts is cha~gcd as an ind~pend~nt 
offence in this particular indictment. ' We direct our cons1deratton 
to the issue of guilt or innocence after the outbreak of the war in 
accordance with the specific limitations of time et forth in Count 
2 3 and 4 of the indictment. In measuring the conduct of the indi idual 
d~fendants by the standard of Control Council Law 10, we are al o 
to be guided by Article 2, paragraph 2, of that !aw, which pro ides that 
a person is deemed to have committed a crime as defined in paragraph I 
of Article 2, if he was ' (a) a principal or (b) wa an acces ory to the 
commission of any such crime or ordered or abetted the ame or (c 
took a consenting part therein or (d) was connected with plan or 
enterprises involving its commission or (e) ~ a a member of an 
organisation or group connected with the commi ion of any uch 
crime ... '" 

Immediately before reviewing the evidence relating to the changes ~o the 
German legal system made under Nazi rule from 1933 onwards the Tnbunal 
aid : 

" The conduct of the defendants must be seen in a context of prepara­
tion for aggressive war, and must be interpreted as _within_ the framewor~ 
of the criminal law and judicial system of the Third Reich. W~ hal , 
therefore, next consider the legal and judicial proces by which ~he 
entire judicial system was transformed into a to~l f~r the propag~t~on 
of the National Socialist ideology, the extermmauon of oppo 1uon 
thereto and the advancement of plans for aggre sive war ana world 
conque~t. Though the overt acts with whic? the defe1 ,dant are 
charged occurred after September, 1939, the ev1de~ce now to be con­
sidered will make clear the conditions under . which ~e defendan_t 
acted and will show knowledge, intent, and motive on their paT!, for m 
the period of preparation some of t~e defendant played a le~,dmg part 
in mo u1ding the judicial system which they later employed. 

Finally, before delivering sentence, the Tribunal added : · ~ we have 
said the defendants are not charged with specific overt act agam t named 
victims : They are charged with criminal partici~ation in governm~ntally 
organi_ed atrocities and persecutions unmatched m the annal_s of hi to_ry. 
Our judgments are based upon a consideration of all of the e t~ence whi~h 
tends to throw light upon the part which these defenda~t played m t_he en~re 
tragic drama. We shall, in pronouncing sentence, give due con id~ration 
to circumstances of mitigation and to the proven character and moll e of 
the respective defendants." 

6. DISSENTING JUDGMENT BY JUDGE BLAIR 

After the reading of the Judgment of the Tribunal, Judge Blair tated : 
" I wish to file a dissenting opinion with regard to one a pect of the ource of 
authority of Control Council Law 10." 
F 
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" In Judge Blair' opinion, ' No authority or jurisdiction to deter­
mine the que tion of the present status of belJigerency as the occupa­
tion of Germany ha been given this Tribunal. This question of 
pre ent belligerency of occupation rests solely within the jurisdiction 
of the military occupant and the executives of the nations which the 
member of the Allied Control Council represent. The determination 
by thi Tribunal that t~e pre ent occupation of Germany by the Allied 
power i not belligerent may possibly involve serious complications 
, ith re pect to matters solely within the jurisdiction of the military 
and executive departments of the governments of the Allied Powers. " 

Judge Blair quoted a number of provisions from the· United States Basic 
Field Manual (Rules of Land Warfare), and claimed that: " There has been 
no act or declaration of the Allied powers, !!ither before or since their occupa­
tion of Germany under the terms of the unconditional surrender, which 
could po ibly be con trued as showing that they intend by the 
ubjugation and occupation of Germany to transfer her sovereignty to 

them elve . ' His conciu ion was as follows : 

" The declaration made in the Judgment that Germany has been 
ubjugated by m1litary conquest and that therefore her sovereignty 

has been transferred to the successful belligerent Allied powers cannot 
be su tained either as a matter of fact or under any construction of the 
foregoing rules of land warfare. The control and operation of Germany 
under the Allied Powers' occupation is provisional. It does not 
transfer any sovereign power of Germany other than for the limited 
purpo e of keeping the peace during occupancy, and for the ultimate· 
rectification of the evils brought about by the Nazi regime and mili.' 
tari m, and in order to de troy such influences and to aid in the establish­
ment of a government in and for Germany under which she may in 
the future earn her place in the comity of nations. In any event this 
Tribunal has no power or jurisdiction to determine such questions. " 

Judge Blair ' dissenting opinion was elaborated at some length. He 
concluded by making some remarks regarding the fin.dings of the Tribunal 
on Count One of the indictment.(1-) 

7. THE FINDINGS A D SENTENCES 

Schlegelberger was found guilty of having committed war crimes and 
crimes against humanity. After finding that there was sufficient evidence 
to state that it was a draft of Schlegelberger's which constituted the basis of 
the law against Poles and Jews of 4th December, 1941, the Tribunal held 
that : " In this respect he was not only guilty of partic!J)ation in the racial 
persecution of Poles and Jews ; he was also guilty of violation of the lc1ws and 
customs of war by establishing that legislation in the occupied territories 
of the East. The extension of this type of law into occupied territories 
was in direct violation of the limitations imposed by the Hague Convention, 
which we have previously cited." The defendant was sentenced to imprison­
ment for life. . 

( 1) Seep. 110. 
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Klemm was also found guilty of having committed war crimes and 
crimes against humanity. The Tribunal added: " We fin~ no evidence 
warranting mitigation of his punishment. " Klemm also received a sentence 
of imprisonment for life. 

Of Rothenberger the Tribunal concluded that: " The defendant Rothen­
berger is guilty of taking a minor but consenting part in the _Night and ~og 
programme. He aided and abetted in the programme of racial persecut_ion, 
and notwithstanding his many protestations to the contrary, he matenally 
contributed toward the prostitution of the Ministry of Justice and the _c~u rh 
and their subordination to the arbitrary will of Hitler, the Party mm1ons, 
and the police. He participated in the corruption and perversion of the 
judicial system. The defendant Rothenberger is guilty ~ode~ Count ; Two 
and Three of the indictment. " He was sentenced to 1mpnsonment for 
seven years. 

Concerning Lautz's connection with the- Nacht und Nebel Decree the 
Tribunal said that : " The Chief Public Prosecutor of the People 's Court 
zealously enforced the provisions of this decree, and his conduct in so 
doing violated the laws and customs of war and the provisions of Control 
Council. Law 10." The Tribunal also concluded that : " The ~efendant 
Lautz is guilty of participating in the national programme of ~acial exter­
mination of Poles by means of the perversion o_f the law of ~1~~ treason 
. . . We have cited a few cases which are typical of the achv1ttes of the 
prosecution before the People's Court in _innumerable cases,- The captured 
documents which are in evidence establish that the defendant Lau~z was 
criminally implicated in enforcing the law against Poles and Jews w~1ch _we 
deem to be a part of the established governmental plan for th~ exterm1~at10n 
of those races. He was an accessory to and took a consentmg part m the 
crime of genocide." The Tribunal added : 

" He is likewise guilty of a violation of the laws and customs of 
war in connection with prosecutions under the Nacht und ebel Decree, 
and he participated in the perversion of the laws relating to treason and 
high treason under which Poles guilty of petty offences were executed. 
The proof of his guilt is not, however,_ depe_ndent solely ~n capt_ured 
documents or the testimony of prosecut10n witnesses. He 1s convicted 
on the basis of his own sworn statements. Defenda~t !s e~ti~led. to 
respect for his honesty, but we canno~ disregard . his mcnmmatmg 
admissions merely because we respect h1m for makin~ them. 

" There is much to be said in mitigation of pumshment. La_utz 
was not active in Party matters. He resisted all efforts of Party officials 
to influence his conduct but yielded to influence and guidance from 
Hitler through the Reich Ministry of Justice, believing that to be 
required under German law. He was a stem ~an and a relentless 
prosecutor, but it may be said in hi~ favou_r that 1f German law were a 
defence, which it is not, many of his acts would be excusable. 

" We find the defendant Lautz guilty as charged upon Counts Two 
and Three of the indictment.'' 

Lautz received a sentence of ten years' imprisonment. 
Of Mettgenberg it was said : " We find defendant Mettg~nberg to be 

guilty under Counts Two and Three of the indictment. The evidence shows 
beyond a reasonable doubt that he acted as a principal, aided, abetted, 
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and was connected with the execution and carrying out of the Hitler Night 
and Fog Decree in violation of numerous principles of international law, as 
ha been heretofore pointed out in thi Judgment." This defendant was also 
awa rded a entence of ten year ' impri onment. 

Von Ammon was al o fou nd guilty of having committed war crimes and 
crime again t humani ty. Hi entence was also one of imprisonment for 
ten yea r . 

It wa held that Joel ' took an acti ve part in the execution of the plan 
or cherne for the per ecution and extermjnation of Jews and Poles ". 
The Tribunal added : " Concernir:i g Joel 's membership in the SS and SD, 
a con idera tion of a ll the evidence convinces us beyond a reasonable doubt 
that he retai ned uch member hip with full knowledge of the criminal 
character f tho e organi ation . o man who bad his intjmate contacts 
with the Reich Security Main Office, the SS, the SD, and the Gestapo could 
po ibly have been in ignorance of the general character of those organisa­
tion . 

' · We fi nd defendant Joel guilty under Counts Two, Three and Four. " 
Joel al o recei ed a sen tence of ten years' imprisonment. 

Rothaug wa fo und not guilty of committing war crimes or of membership 
in criminal organisation , but guilty under Count Three (Crimes against 
Humanity). The Tribunal commented: " In his case we find no mitiga ing 
ci rcum tances · no extenuation." Rothaug was sentenced to imprisonment 
for life. 

The Tribunal found " the defendant Oeschey guilty under Counts Three 
and Four of th indictment. In view of the sadistic attitude and conduct 
of the defendant, we know of no just reason for any mitigation of punish­
ment. " Oe chey also received a life sentence. 

Alt totter \ a fo und not guilty of committing war crimes and crimes 
again t humanity but gu ilty of membership of a criminal organisation. He 
wa entenced to impri onment for five years. 

The defenda nts Barnickel , Petersen, Nebelung and Cuhorst were found 
not guilty under the counts charged against them.(1) 

At the time when this volume went to press, the sentences had not yet 
been approved by the Milita ry Governor. 

B. OTES ON THE CASE 

l. THE LIMIT TIONS PLACED U PON THE PRESENT COMME TARY 

The Justice Trial i the fi r t of the Nuremberg " Subsequent Proceedings" 
to be reported in these volume .(2) While the trial is unique among the e 
cases in so far as the defendants were all former officials of the Reich 
Ministry of Justice or otherwi e directly concerned in the administration 
of justice in Germany," many of it features and of the problems discussed in 
the Judgment of the Tribunal before which it was conducted were common to 
everal or mo t of the other trials held before United States Military 

Tribunal in · uremberg. Since it is hoped to publish ~n the present series 

(') Regarding the rea ons fo r Cuhorst' acquittal, seep. 69. 
(-) See p. 2, footnote I, and pp. 26-38. 
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reports on a majority of these trials, it has been thought desirable not to 
comment at length at this stage on certain points which also arise in other 
trials to be reported upon 1.ater. · 

Thus, for instance, it will suffice at this point to tate, rega rding the 
question of Criminal Organisations, first that the Tribunal found Alt t .. tter 
guilty only under Count Four, which alleged membership o f such orga ni a­
tion , and that the punishment awarded to the accused for uch guilt · wa 
impri onment for five year ; secondly that, in finding Rothaug and Cuhor t 
not guilty under Count Four the Tribunal ruled that neither a Gau tellen­
leiter nor a " sponsoring " member of the SS, nor a member of the German 
Lawyers' League could be regarded a a member of an organi ation de ta red 
criminal by the International Military Tribunal ·(') and thirdly that in the 
course of its Judgment the United States Military Tribunal made ome 
interesting observations relating to the requirement of knowledge which 
enters into the defin ition set out by the International Military Tribunal of 
respon ibility on the ground of member hip of uch organ i a tion .(?) 
The attitude taken by the Tribunal on this que tion of knowledge may be 
judged for instance from its statement that no man with Joel' intjmate 
contact with the Reich Security Main Office, the SS the SD and the 
Gestapo " could possibly ha l'f! retain[!d membership of the econd and third 
mentioned organisations 1rithout kno1rledge of their criminal cha racter." (3) 
The crimes of the Leadership Corp of the Nazi Party, ruled the Tribunal at 
another point in its Judgment, were of such wide scope and were o intimately 
connected with the activitie of the Ga uleitung that " it 1rould be impo ible 
for a man of the defendant 's (Oeschey' ) intelligence not to ha l'e k noll'n of 
the commission of these crimes, at least in part if not entirely. •·(4) Fina!J y, 
of Altstotter 's guilt under Count Four the Tribunal said inter alia : · • that 
the activities of the SS and the crimes which it committed as pointed o ut by 
the Judgment of the International Milita ry Tribunal above quoted a re of o 
wide a scope that no person of the defendant ' intelligence and one who had 
achieved the rank of Oberfuhrer in the SS, could have been unaware of its 
illegal activities, particularly a member of the organi ation fro m 1937 unti l 
the urrender. According to hi s own ta tement, he joined the SS , ith 
misgiving , not only on religious grounds but also becau e of practice of 
the police as to protective custody in concentration camps. . . . He wa 
a member of the SS at the time of the pogroms in November, 193 , ' Cry ta t 
Week ', in which the International Military Tribunal found the SS to have 
had an important part. Surely whether or not he took a part in uch acti -
ities or approved of them, he must have known of that part which wa played 
by an organjsation of which he was an officer. "(5) The e extract from it 
Judgment are sufficient to show that the Tribunal was willing, in ui table 
in tances, to ass ume knowledge on the part of defendant of the criminal 
purpose of the organisatjons referred to, though it should be added that 
Altstotter for instance was not found guilty on the basis of pre urned know­
ledge alone.(6) 

(1) See pp. 68-9. 
(2) See pp. 66 and 69. 
(3) Sec p. 76. (Italics inserted.) 
(') See p. 68. (Italics inserted.) 
(~) See pp. 71 and 72. (Italics inserted.) 
(8) See pp. 71-72. 
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The plea of alleged legality or compulsion under municipal law was raised 
during the Jusrice Tria/(1) but it is not discussed at length here since it has 
already received treatment in a previous volume of this series, where a 
reference to the contribution made to the law on this point by the present 
Tribunal i included.(2) 

Jf compl iance with domestic law and uperior orders does not automaticaUy 
free from criminal respon ibility administrative officials and members of 
military and pa~a-military force_, it is certainly not possible to recognise 
such a defence m the case of Judges whose position vis-a-vis their own 
government and thei r statutes is certainly stronger and more independent 
than that of an administrati ve official or of a member of the forces even 
taki ng into account the evidence produced during the present trial ~f the 
pre ure brought to bear upon the German judges by the Nazi Party hierarchy. 
The tatute and regulation under which the defendants acted constituted 
superior orders of ~ le rigo~ous type than those applicable to military 
per onnel, because, m general, Judges are freer to resign from their positions 
o_r :cfu e a c~rtain as ignment than are military personnel ; military dis­
c1~l_me, e pecially in time of war, is more severe and of a different type, 
milita ry orders a re stricter and less general than are statutory norms and 
a ll_ow Jes~ exercise of discretion , and disobedience to a military order may 
brmg w1fter and sterner punishment to military personnel than would the 
lenient interpretation of a statute by judicial personnel. 

. Coun el for Cuhorst claimed that a judge " enjoys a special position 
m penal law ''., but ~dded that : " All this does not, of course, preclude 
one from callmg a Judge to account for wilful miscarriage of justice." 
The Tribunal saw" no merit in the suggestion that Nazi judges are entitled 
to the benefit of the Anglo-American doctrine of judicial immunity "(3) 
and t~eated the accused according to the established principles· relating to 
supenor orders. 

2. CRIMES AGAINST HUMA ITY 

_It is no~ proposed _to _deal at any length with the difficult question of 
cnmes agamst humamty m the present notes since it is prominent in many 

(') See pp. 48-49. The prosecution quoted in argument not only paragraph 4 (b) of 
Article ll of Law 'o. 10, bul also paragraph 4 (a) which provides that · 

·• ~a) _The official position of any person, whether as Head of Stat~ or as responsible 
- of!ic1al m a . Gov~mment . J?ep~rtment, does not free him from responsibility for a 

cnme or enut!e him to m11Jgat1on of punishment." 
The defence claimed that !twas" doubtJul whether a German judge can be regarded at 

all _as ~ government offic ial m ~e sense of the Control Council Law. The defence also 
mamtamcd that Control Council Law No. 10, Article n, paragraph4(b) referred to orders 
of a .~ove~nmen~ or s~pcrior but could not i:,e taken ~o include within its scope " formal 
la~ wluch a Ju~ge was bound to take mto consideration." These arguments were 
reJec~ed by the Tribunal and, wh~t'?ver the wording of Law No. 10, it is settled law that 
lei:iality or compulsion under municipal law does not constitute a complete defence in war 
cnme 1nals. As defence counsel _P?intcd out, the Courts and legal authorities of various 
countries ~ave d~lared that mumc1pal Jaw must prevail over international law · but a 
Court adm1mstering the laws and customs of war, a part of international Jaw is not bound 
by such a rule. (See the refe rence contained in the next footnote.) ' 

(2) See Volume V, pp. 22-4. 
(3) See p. 50. 
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of the other Subsequent Proceedings trials which have not yet been reported 
and can profitably receive further treatment in a later volume.(1) AU 
that will appear in these pages is a brief indication of.some aspects of ·1he 
attitude to the point taken by the Tribunal conducting the present trial, 
particularly regarding the difference between war crimes and crimes against 
humanity. 

In the first place it is clear that war crimes may also constitute crimes against 
humanity ; the same offences may amount to both types of crime. If 
war crimes are shown to have been committed in a widespread, systematic 
manner, on political, racial or religious grounds, they may amount also to 
crimes against humanity. The wording of the indictment shows that the 
prosecution regarded certain alleged acts as constituting both .war crimes 
and crimes against humanity ; the details set out under Count Two were 
incorporated under Count Three " by reference ",(2) and it seems that the 
Tribunal was willing to agree that acts taken in pursuance of the acht und 
Nebel plan constituted crimes against humanity as well as war crimes.(3) 
So also the prosecution on charges of high treason of Poles who attempted 
to escape from the Reich,(4) and other forms of racial persecution carried 
out in occupied territory.(5) In general the Tribunal pointed out that Article 
II, paragraph l(c), Control Council Law No. 10, which defines crimes against 
humanity, prohibited " not only war crimes, but also acts not included within 
the preceding definition of war crimes. "(6) 

In the second place, it is established that the possible victims of crimes 
against humanity form a wider group than the possible victims of war 
crimes. The latter category comprises broadly speaking(') the nationals 
or armed forces of belligerent countries or inhabitants of territories occupied 
after conquest against whom offences are committed by enemy nationals 
as long as peace has not been declared. 

Crimes against humanity on the other hand may be committed also by 
German nationals against other German nationals or any stateless person.(8) 

It must be noted, thirdly, that isolated offences do not constitute crimes 
against humanity ; fourthly, that the Tribunal regarded the proof of sy tema­
tic governmental organisation of the acts as a necessary element of crimes 
against humanity ; and fifthly, that according to the Tribunal , if the offence 
are not " Atrocities and offences ", as defined in Law No. 10, and committed 
against civilian populations, but amount to persecutions, they must be 

(') See, however, an exhaustive examination of the development of the concept of 
crimes against humanity up to the end of 1946 by Dr. Egon Schwclb in British Yearbook of 
/nter,wtional Law, 1946, pp. 178-226. 

(2) Seep. 4. . 
(3) See pp. 56 and 75-6. 
( 4) See p. 53. 
( 5) See p. 64. 
( 6) s.:e p. 39. (Italics inserted.) 
O As an illustration of the difficulty involved in an attempt to define shortlr yet with 

complete accuracy and generality the possible victims of war crimes, compare Article I of 
the French Ordinance of 28th August, 1944, quoted on p. 93 of Volume Ill of this series, 
and also Article I of the Norwegian Law of 13th December, 1946, quoted on p. 83 of the 
same volume. See p. 39 of the present volume. 

( 8) See p. 40. 
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persecutions v11 political, racial or religious grounds. The Judgment stated 
that : 

" W_e hold that crime again t humanity as defined in Control 
Coun_c~l Law 10 mu t _be trictly construed to exclude isolated cases of 
atrocities ~r persecution \~hether committed by private individuals 
or by a go,er_nmental autho:1ty. As we construe it, that section provides 
for the pumshmen! of crunes committed against German nationals 
only where there 1s proof of conscious participation in systematic 
gover_n_mentally organi ed or ~pprove~ procedures, amounting to 
atr~1t1es and o!f ence of that kmd specified in the act and committed 
agam _t ._Populations or amounting to persecutions on political racial 
or religious ground . " ( I) ' ' 

It i clea~ that all three of_ the criteria contained in the last paragraph 
would pre"ent ome war cnme from constituting also c · · hu ·t d I h . nmes against 

mam_ Y, ~~ e t t e evidence et ~ut previously in this volume,(2) relating 
to any _md1v1dual accused found guilty of having committed crimes against 
huma~ity, should appear to bear out insufficiently the finding that more 
th~n isolated ~cts 1:1u t be proved, it should be said that the summary of 
e 1~ence pro~1ded m the c page relates only a fraction of the evidence 
wh_ich the Tribunal recalled in it Judgment and that the Tribu al ·t If 
po~nted out that '_' Concerning those defendants who have bee: f~i~d 
guilty, ou~ conclus10ns are_ not ?a ed olely upon the facts which we have 
et forth m. the separate d1 cu ions of the individual defendants. In the 

course of mne months d~voted to the trial and consideration of this case, 
we have reach~d conclusion ba cd upon evidence and observation of the 
defendants which cannot fully be documented within the limitations of time 
and space allotted to us." 

. The nee~ for }?Joof of Y tematic governmental organi ation is of interest 
m connection with the plea of uperior orders · the T ·b t · d that . •· It I b , n una pomte out 

f .hi h . can scarce y e aid that governmental participation the proof 
o v:' c 1s n~cessa ry for conviction [on a charge of commit;ing crimes 
agamst humanity], can also be a defence to the charge. "(3) 

The Tribunal regarded Oe c~~y's decision condemning to death the 
accused Count as an act of political persecution constituting participation 

(1) Seep. 47, -and p. 40 where it is said that · " It · he · · 
German individual which is condemned n ·. . is not t · isol_a ted cnme by a private 
German Reich through its officers again;t a o;ri!a~~ ~~-i~la~1. cnmc1 pe~petra!ed by the 
the prosecution had claimed th h m ivi ua · n their closing speech 
proved, " in order to establish ~~•e onu<:T I e necessary knowl~dge and intent had been 
Against Humanity, it is only necessa~ \~ ~~t!~t ':[ ~he ~reg?:J°g defendants of a Crime 
doubt, one further ultimate fact . name( tha/ Y t e evi ~nee beyond a reasonable 
as a principal or an acce sory 0 ~ aided t; abett ~n one fcas1on, the defen~ant_ acted 
en lavement, an imprisonment or an act of e a_ mur er, a1_1 act of_e_xtermmatlon, an 
grounds or that the defendant on O persec-Jticnkon racial, pohtlcal or religious 

. , ne occasion too a co t" · 
connected with a plan or enterprise which resulted .• rd asen mg part m _or _was 
an. enslavement, an impri onrnent or an act ;" a mu _er, an act o_f extcrmmatton, 
religious grounds." 0 persecution on racial, political or 

(") See pp. 10.26. 
(3) See p. 49. 
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in crimes against humanity,(1) and on the other hand, it should be noted 
that, whereas the indictment charged the taking part in Hitler's programme 
of inci!:,g the German civilian population to murder Allied airmen forced 
down within the Reich as both a war crime and a crime against humanity,(-) 
the Judgment, in dealing with Klemm's responsibility in this connection, 
poke only of such participation as being in violation of the laws of war. 

The Judgment contains some further interesting pas age indicating 
the limits to which the Tribunal was willing to go in regarding a crime 
against humanity injuries done by Germans to other German . The 
Tribunal indicated four types of law the enforcement of which it would not 
normally regard as being illegal ,(3) but, it went on, " all of the law to 
which we have referred could be and were applied in a di criminatory manner 
and in the case of many, the Ministry of Justice and the court enforced 
them by arbitrary and brutal mea~s, shocking the con cience of mankind 
and punishable here."(4) At a later point, the Tribunal ruled that : " Thi 
was the situation in a number of cases tried by Rothaug and Oe chey ·• · and 
proceeding to cite instances of the arbitrary behaviour of the e two accu ed 
and of their insulting attitude toward accused persons, while acting in a 
judicial capacity. On the other hand, ofCuhorst the Tribunal aid: ' · There 
are many affidavits and much testimony in the record as to the defendant· 
character as a fanatical Nazi and a ruthless judge. There is also much evi­
dence as to the arbitrary, unfair, and unjudicial manner in which he conducted 
his trials", but " from the evidence available, this Tribunal doe not coo-
ider that it can say beyond a reasonable doubt that the defendant wa 

guilty of inflicting the punishments whi_ch he imposed on racial ground or 
that it can say beyond a reasonable doubt that he used the di criminatory 
provisions of the Decree Against Poles and Jews to the prejudice of the 
Poles whom he tried." 

In view of the Tribunal's findings regarding Cuhor t, it eem safe to ay 
that Rothaug and Oeschey were found guilty of crimes against humanity 
no t merely because arbitrary behaviqur in court wa proved_ ?ut . bec~u e 
it had been shown that such behaviour amounted to a part1c1pat1on in a 
persecution on political, racial or religious ground . 

It appears probable that the same approach explain the true meaning 

(1) See pp. 99-100. The Tribunal did _not, h~we".er ,.a_tt~ml)t to define th~ word'· pol itica I '. ' 
or directly to answer the interesting point, raised 1mphc1tly ma passage m the _Prosecutor s 
closing speech,-in whose mind must the act have appeared to have a pohucal mouve ? 
The passage reads as follows : . . 

" Coming into the category of cases upon pohtical grounds we must remember 
that • political ' in Law No. IO, w~itten to apply in th~ Thir~ Reic~, cannot be read 
in the sense of• political • as that 1s known m countries which enJOY a two or more 
party system. • Political • as all Nazi judges construed it- an~ _the defendan_t Cuhor t 
construed it-meant any person who was opposed to the policies of the Third Reich, 
and being opposed to the policies of the Third Reich was in turn construed as meaning 
the doing of an act which was contrary to the successful conduct of the wa r. 

" Under this definition of ' political ', the prosecution contends that the death 
sentence against the 65 year old senile Schmidt for taking cigarettes from postal 
packages was an act of extermination on political grounds. Schmidt, in fact, was a 
rather useless eater, and for this reason, he would constitute a person in the com­
munity who should be exterminated by Cuhorst 's standards, but in addition, his 
taking of cigarettes that were allegedly intended for soldiers certainly onstituted 
political opposition to the aims of the Reich as Cuhorst saw it, and justified his death 
sentence on that ground." 

(2) Seep. 4. 
( 3) See pp. 51-2. 
(•) See p. 52. (Italics inserted.) 
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of tho e pas ages in the Judgment which seem at first glance to indicate 
that the Tribunal regarded the degradation of the German legal system as 
it elf being criminal in character. Thus, the Tribunal devoted a considerable 
part of it~ Judgment to a preliminary account of the steps whereby, from 
1933 onward this legal ystem was turned into an instrument of Nazi 
polic , whereby, for instance, the control of Hitler and his associates over the 
j udicial machine was promoted, the degree of discretion left to the judges 
and the Mini try of Ju tice, and the everity of the criminal law was in­
crea ed, and " a loo e concept concerning the definition of crime "developed. 
The e idence which w&3 cited by the Tribunal relating to individual accused 
included much of the same character ; such facts concerning Rothenberger 
and Lautz which appear ea rlier in the e pages were set out at greater length 
in the Judgment. 1 The main pro vi ions of a decree of 21st March, 1942, 
igned by Hitler, and tho e of a dec_ree of 31st August, 1942, signed by 

Schlegel berger, were alike quoted in the Judgment ; each decree provided for 
the achievement of shorter legal proceedings, but neither was on its face 
obviou ly illegal. The Tribunal al o related in its Judgment how Schlegel­
berger qua bed a sentence pas ed on a German police officer who had obtained 
a confe ion by beating an accused named Bloeding.(•) 

As a fina l example of the many passages in the Judgment devoted to a 
de cription of the degradation of the German legal system, it would be in 
place to quote one of three " ca e histories " by which the Tribunal sought 
to " illu trate three different methods by which Hitler, through the Ministry 
of Justice, imposed his will in di regard of judicial proceedings". It will 
be noted that the offence committed by the victim is not stated: 

· ' One Schlitt had been entenced to a prison term, as a result of 
which Schlegelberger received a telephone call from Hitler protesting 
the entence. In re pon e the defendant Schlegelberger on 24th March, 
I 942, wrote in part a fo llow : 

' I entirely agree with your demand, my Fuhrer, for very severe 
punishment for crime, and I a sure you that the judges honestly wish 
t comply wi th your demand. Constant instructions in order to 
strengthen them in thi intention, and the increase of threats of legal 
punishment, have re ulted in a considerable decrease of the number 
of entences to which objections have been made from this point of 
view, out of a total annual number of more than 300,000. 

' I shall continue to try to reduce this number still more, and if 
nece ary, I shall not hrink from personal measures, as before. 

' In the criminal ca e against the building technician Ewald 
Schl itt from Wilhelm haven, I have applied through the Public 
Pro ecutor fo r an extraordinary plea for nullification against the 
entence at the Special Senate of the Reich Court. I will inform 

you of the verdict of the Special Senate immediately it has been 
given . " 

It seems probable that the Tribunal set out the sets of facts referred to 
above not a evidence of crime eis ipsis but as examples of what would 
constitute crimes against humanity if the necessary legal eleme_nts contained 
in the defin ition of crimes against humanity were also present. In other words, 
it i probably true to say that the Tribunal regarded as constituting crimes 
against humanity not merely a eries of changes made in the legal system 

(') See pp. 16 and 17. (2) Seep. 11. 
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of Germany but a series of such alterations as involved or were pur uant to 
pe r ecutions on political, racial or religious grounds, or_ (perh~ps) uch a 
led to the commission of " Atrocities and offences, _mclu_dmg_ but not 
li mited to murder, extermination, enslavement, deportation, !~~nsonment, 
torture, rape, or other inhumane acts committ_ed against any c1v1h~n J?Opula­
tion " . The Tribunal did not attempt to throw light on the exact s1gmficance 
of the words just quoted, however, and it seems that it preferr~d to reg~r~ a 
it main criterion the words : " persecutions on political, racial or rehg1o_u 
grounds ", which also appear in the definition of crime ~g~ inst h_umamty 
in Article II (c) of Law No. 10. Had the Tribunal been . 1lhng to_ mterpret 
widely the words " Atrocities and offence . . _ . _", et~., 1t eei:n hkel _.t ~at 
Cuhorst would have been found guilty of comm1ttmg cnme agam t humanity 
ince the " arbitrary, unfair and unjudicial manner in whic_h he conducted 

his trials ", and the resulting penalties, were both proved and what a ed 
him from a finding of guilty was the fact that he did not take part in a per ecu-
tion on racial grounds.(1) 

The prosecution appears indeed to have regarded the whole of !he 
definition of crimes against humanity contained in Law o. 10 a bemg 
governed by the words" on political, racial or rel!giou _ground ·•. a can 
be een from the following passage taken from their do mg speech : 

" We contend, therefore, that Law 10, when properly con trued, 
makes the crimes of murder, enslavement and impri onment, normally 
national in character, international, when they follow a pattern of 
persecution on racial, political and re_ligiou~ ground~, or are performed, 
as they were in this case, in connection with a national pla~ or enter­
prise, shown in this case to be national in scope, to commit them on 
racial, political or religious grounds." " .. 

The Tribunal seems however, to have treated the Atroc1t1es and 
offences ... " commit~ed against any c!v_ilian population .a~ being in o",1~ 
way different from " persecutions on poht_1cal, racial . or rel!g1ous grou~d 

One final point should be mentioned m con_necuon with the nou~n of 
crimes against humanity as defined by the Tnb~nal. . The latt~r po1!1t~d 
out that the words " in execution of or in conncct1on with any cnme within 
the jurisdiction of the Tribuna~ ~•, whic~ appeared in Article _6 (c) . of the 
Charter of the International Military Tnbunal, were not contam~d ~n Law 
No. 10. The Tribunal did not attempt to elaborate upon the s1gruficance 
of this omission.(2) . . . . 

Rothaug was found guilty of having comm1tte~ cnm~ agamst humamty 
and on no other count. It will be recalled that his pum hment was one of 
imprisonment for: life.(3) 

(' ) Seep. 81. (") See, however, Schwelb /oc. cit;, pp. _2]8 and _203-6 .. 
(3) The Tribunal alw stated specifically that Rothaug had · paruc1_pate~ m the en~ of 

genocide ". Seep. 99 and also pp. 48 and 75. The crime of genocide will be t~e sub~ t 
of funher examination in a later volume of these Reports. All tha t need_ be sa id here IS 
that the concept of crimes against humanity is gr~a ter than t_hat of genocide. _Th~ faller 
crime is aimed against groups, whereas crimes aga1,nst humamty do not _necessarily mvolvc 
offences against or persecutions of groups. The mference may be Ju~ufied tha t_ deeds are 
to be considered " persecutions " within the me~ning of L:aw No. JO 1f the pohucal, rac ia l 
or religious background of the wronged person 1s the mam reason for the wrong done to 
him and if the wrong done to him as an individual is done as part of a pohcy or _trend 
dire::ted against persons of his political, racial or religious background ; but that II is not 
necessary that the wronged person belong !O an organised o~ well-defined group. ln _f~ct, 
it was the aim of such measures as, for mstance, the hangmg of a person for a tnfl, ng 
remark about the war, to prevent the formation of groups of dissenters agamst the con­
tinuation of the aggressive war. 
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3. THE NATURE A D SCOPE OF COMPLICITY AS SEEN BY THE TRIBUNAL 

The Tribunal in its Judgment called for a recognition of the fact that, 
inter alia, the form of che indictment was " not governed by the familiar 
rule of American criminal law and procedure". It was pointed out that 
no defendant was specifically charged with the murder or abuse of any 
particular per on. The charge did not concern isolated offences, but was 
one of" conscious participation in a nation-wide governmentally org:::nised 
y tern of cruelty and inju tice, in violation of the laws of war and of 

humanity, and perpetrated in the name of law by the authority of the Ministry 
of Ju tice and through the instrumentality of the courts . . . Thus it is 
that apparent generality of the indictment was not only necessary but 
proper. No indictment couched in sp-.cific terms and in the manner of the 
common law could have encompassed within practicable limits the generality 
of the offence with which the e defendants stand charged. "(1) 

A glance at the terms of the indictment reveals the char:>cteristic to which 
the Tribunal made reference.(2) It will be seen, for instance, that the defen-. 
dants were accused of committing war crimes and crimes against humanity 
in that ' · they were principal in , accessories to, ordered, abetted, took a 
consenting part in, and 1rere connected 11·ith plans and enterprises involving 
the comm is ion of offence against thousand of persons. "(-1) That the 
Tribunal approved thi wording may be judged from the fact that it stated 
more than once that : " The es ential elements to prove a defendant guilty 
under the indictment in this ca e are that a defendant had knowledge of an 
offence charged in the indictment and established by the evidence, and 
that he ,ras connected with the commission of that offence ".(-1) 

In view of the nature of the offences alleged, as reflected by the indict­
ment, it was not unnatural that a considerable proportion of the evidence 
placed before the Tribunal aimed at showing the general character of the 
degradation of the German judicial system after 1933, of the use made by 
that system, in pursuance of azi policy, of the Nacht und Nebel scheme 
and of the persecution of Jews and Poles ; and that the Tribunal devoted 
a considerable portion of it Judgment to a description of these features 
before pas ing on to ascertaining the extent to which each accused could 
be held liable for the many offences inevitably involved in their furtherance. 

or is it surprising that the Judgment contains some interesting illustrations 
of the ways in which an accused can be said to be sufficiently " connected 
with " the offences to make him guilty of complicity therein.(4) • 

( 1) See p. 50. 
(2) See pp. 2-5. 
(3) Italics inserted. Control Council Law o. JO, in its Article II, 2, uses language 

equally broad in scope : 
" 2. Any person without regard to nationality or the capacity in which he acted, 

is deemed to have committed a crime as defined in paragraph I of this Article, if he 
was (a) a principal or (b) was an accessory to the commission of any such crime 
or ordered or abetted the same or (c) took a consenting part therein or (d) was con­
nected with plans or enterprises involving its commission or (e) was a member of any 
organisation or group connected with the commission of any such crime or (f) with 
reference to paragraph I (a), if he held a high political civil or military (including 
General Staff) position in Germany or in one of its Allies, co-belligerents or satellites 
or held high position in the financial, industrial or economic life of any such country." 

( 4) It may be said at the outset that the Tribunal would seem to have approved the 
following submission, made in the Prosecution's Opening Speech: 

•• The International Military Tribunal has given two persuasive interpretations of 
the meaning of the words • being connected with ' which we cite. 

contillWd on n~~, pag~. 
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·r · which the various accused acted when committing !he 
The cafpach1 _1cehs tmhey were found guilty were those of ministerial official, 

cnme o w 1 

jud!!e or prosecutor.(1) . . 1 
I- ·t ummary statement on the capacities of the accused,(2) t~e Tnbuna 

. n i f that of prosecutor, but it must be taken that th1 ta tement 
did nottn~etn J~:d to be exhaustive since Lautz and Joel were both found 
wa no m en · ' . h (3) 
!!Uilty of crimes committed by them when actmg as sue . 
- un el for Lautz claimed that a Germa,n prosec_utor wa bound to 

, b~;h~~~~~:;~~~nJe~i~i~~ ~}e;~;c:~~~chu:~~:~:~~i::a:~~Y t;;r~~;,;1; 

t~t~~; r:~;ri~~iei~; ~:;~~r~~~e t:i:u~:d ~ig:t~hi~;so~d~~l1c t~ro u~;~~i~ 
at the Special Court at Strasbourg ha~ secur~ th~ pass;~: ~r~~~de~~te;tthe 
death (which was carrie~ ou!) o~ th,rt)e; d::t~a~~ the grounds that the 
Court being sentenced (m his a sence o hirteen victims and one other 
death entences which he passed on !he t h by .claiming that the 

. .fi d C sel weakened his case owever, 
were unJu ~• e • ~un . · u ;r and others derived it com-
French Tribunal which tned Wagner, L g ble to point out that thi 

~~:e::t ~i.~h1;:~h:~~;~~:;~i:en~~:;;~!~r :r:~:h ~aw in acquitting Lu1!~~ 
and that Law No. 10 disallowed the pleading of superior orders as a comp 

defence. I d f th t . al reported 
lt will be recalled that a study of the. Wag~1er T~t(-~) ~~a.°the ec;:rts and the 

upon in Volume V of the present senes s owe · · h accu ed 
be I willing to pums person 

confirming authorities have en ess · 

conrinu,d from pr,1•ious pag,. . h ho was found guilty of committing 
.. In the case of the defendant Stre1c_ e:, w 

Crimes Against Huma!'itY, the I.M.T. said· . ·nation at the time when _Jews 
" • Streicher's incitement to murder and ete~le conditions clearly con ututes 

in the East were ~i,ng killed ui:i,d1er the ~~~ ci;~tion with war crime as defined 
persecution on political a~d rac1a g~oun inst Humanity.' . . 
in the Charter and consJ1tutes_ a Cnme Aga nli htening. Anschluss wuh A1:1sma 
•· The case of von Sch1rach 1s also m°fi~ e h gwas appointed G auleiter of 1enna 

took place on 12th March, 1938. Vdon ~t l~•.-CcommittingCrimesAgainst Humanity. 
in July, 1940. Von Sch1ra_c~ was fo_un gu, "t • 

" The International M1btary Tnbunal _said · occupied pursuant to a common plan 
" • As has already been ~n, _Austa ;,:; a " crime within the jurisdiction of 

of aggression. Its occupauo_n is, t ~re •' 1 6 (c) of the Charter. As a result, 
the Tribunal", as that term is used 10 Artl\~ation and other inhumane a_cts,an~ 
•• murder extermination, enslavement, ~':po ds " 1• n connection with this • . • 1 · I or rehg1ous groun 
persecutions on pohuca , _racia . Humanity under that Article. . 
occupation constitute a Cnme AgaScmhs_t h while he did not originate the policy of 

·• · The Tribunal finds_ that von ira\ 'the best the Jews coul~ _hope for ,~-a 
deporting Jew_s from _ Vienna. knew °}a the East. Bulletins descnbmg the Je"1 h 
a miserable eXJSteoce m the Ghettoes o 
extermination were in his office.' h d not be pre-a"angement witlr or 
" lt seems clear from these cases that t h~~:,:~lly commits the crime and a defe11-

subsequent request by the person or person! w I Military Tribunal interpreted tire ":0 ' d . 
dant to make him guilty as the lnternat,onat be sufficient tha t the defendant k~~, 
· being connected wf th '. It ~ould ap~r h ~h I knowledge acted in relation to 11 10 
that a crime was bemg conumtt~. and with 2 a f Article Jl which we have heretofore 
any of the relationships ~t (!Ut m paragrap 0 

been discussing." (Italics inserted.) V I V of the capacities in which the accused 
. ( 1) ~mpare ~ analysisdonhpdp. 7ij\~fco=ing alleged offences. 
m the tnals therem reporte a ac 

(') See p. 62. · 
(") See pp. 17-18, 21, 75_and ?6. 23 55 (es"""ially 42 and 54-5) and page 93. 
(') See Volume UI of this senes, pp. • .,..~ 
( 5) See Volume V, p. 78. 
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of committing war crime p I · b . have been in the ca e of jud~;e y ;hit e capa~1ty of a prosecutor than they 
a judge ha a du to be . . . s may anse out of a feeling that, while 
his be t w1·th·n ty t . l!mpart1al a prosecutor is of course expected to do 

, . 1 cer am 1m1t to ec • . 
re ult of a feeljng that the a;t of a ure a conv1ct10n. It may also be the 
carr ing out of entence than are t prosecutor _are more remote from the 
claimed that • " 1· hose of a Judge. Counsel for Lautz 

· n no way wa be sure what ld be b 
quence of this indictment e p . U b wou t e actual conse-
evidence how the court w~uld ecia Y_ w at. would be the results of the 
how the a.ccu ed would be ente~~~~ec1a: ~his result, that is, whether and 
of the deci ion concerning the pard~na?,. . nally, what would be the result 

An offe~der cannot rely u th f . upset his purpo e howevefo;nd e_ act t~at some mtervening cause "may 
Tribunal clearly h;ld that th~ ' m fintmg Lautz and Joel guilty, the 
fai ). It decision i an indica~~g:7ent ase? on lack of causation must 
guilty of war crime and crim . h~ publ_1c prosecutors can be found 
when acting a uch. e agamst umamty for acts performed by them 

The approach of the Tribunal to th I . 
and the proving thereof may be illu tr t e d g:n~ra question of responsibility . 
accused Joel. a e Y its treatment of the case of the 

Referring back to an Ii . 
Plan the .T. .b I ear er general discussion of the Night and Fog 

, n una stated that : 

" Under our di cu sion of the Ni h d 
made to everal document which h g t an Fog ~ecree_, reference is 
participated in, and having been cs ow Jo~l a~ havmg a~ded, abetted, 
scheme or plan. , onnecte with, the Night and Fog 

. While it hould be pointed out that th T .b . 
Judgment, referred to further e idence i e li ~1 . un~I, at _ other pomts in its 
the ight and Fog plan (1) ·t . f . mp catmg oel m the operation of 
that the Tribunat regarded! t~e =~:dto assume ~rom t~e sentence just quoted 
di cus ion of the ight and Fo ence 11!~nt1o~ed m the ~ou_rse of " our 
proof of Joers complicity Jt i . f D~~ree h as itself constitutmg sufficient 
made to Joel in that pre~ious d1i:::~~~~ t erefore to examine the references 

In the fir t reference it i i I I d , ith " pecial respons,ibi lity f;P Y ~ ate . •~at !oel. and others are charged 
of the acht und ebel I r an part1c1pat1on m ,, crimes arising out 
of evidence. p an. The other references, however, are to matters 

Jt i fir t tated that at a conference at H 
Mettgenberg and Jeadjn offi . amm between von Ammon and 
on 9th November 1943 g Joet!~1tb of the Court 0 ~ Appeals at Hamm, held 
such of Dutch nar'ionali;y at Pa o~ght the housmg of NN prisoners, alst> 
able ". · ' pen urg would be possib e and unobjection- . 

Jt is then added that. " A addressed to defendant ;on A secret letter dated 29th December, 1943 
Prosecutor(2) of Hamm Court fmAmon )from . the Presiding Judge and Chief 

r, 0 ppea s notified von Am f • . 
con erence concerning transfer of the NN t . l moo o ~n unmment na s to the NN Special Courts.,, 

(\)) TSeeh PP· 2l-2 for the evidence concerning Joel 
at 1s to say Joel. · · 
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It i next stated that, in response to a decree whereby Dutch, Belgian, 
,ind ortbem French Nacht und Nebel cases were to be tran ferred to 

ile ia for trial, " von Ammon was personally notified that the defendant 
Joel (then General Public Prosecutor at Hamm) feared objections from the 
Wehrmacht because of the longer transportation involved in the tran fer. " 

Jn the fourth place, the Judgment refers to a directive by the Reich 
1ini ter !)f Justice with respect to the treatment of acht und ebel cases 

which bas already been quoted(1) and which was sent to Joel, Lautz and 

others. 
Finally, it is recorded that " A letter from Hamm (Westphalia), 26th 

January, 1944, to the Reich Minister Thierack, signed by defendant Joel , 
uggests the speeding up of proceedings to avoid delays in Nacht und ebel 

cases, and suggests that : 
' The Chief Public Prosecutor submits record to the Chief Reich 

Prosecutor orily if, according to previous experience or according to 
directives laid down by the Chief Reich Prosecutor, it is to be expected 
that be will take over, or partly take over the case. 

' As a rule, even now when the draft of the indictment is ubmitted 
for approval to the Reich Minister of Justice, the record are not 
enclosed. The decision rests with me, to whom the documents are 

brought by courier '." 
Two aspects of these five items of evidence are to be noted. In the 

first place, it will be seen that Joel is not said to have been directly re ponsible 
for the death or ill-treatment of specific persons ; the aim instead i to show 
his relation to a scheme or system of which the ftnal result were in fact 
criminal. In the second place, the Tribunal clearly regarded as important 
not only evidence of positive action on the part of Joel but al o proof of 
knowledge of acts on the part of others which were done in furtherance of 

the Nacht und Nebel plan. 
No official was protected by his high rank, and the wording of the Judg­

ment suggests that the Tribunal was willing to hold persons who held the 
positions of overall responsibility in the Ministry of Justice re pon ible 
for the large-scale enterprises carried out by the Ministry, which were involved 
in the Nacht und Nebel scheme and the persecutions on political and racial 
grounds, provided that those accused could be said to have had knowledge 
of these schemes. Thus, for instance, Klemm ·s counsel claimed that 

' Klemm's only connection with a journey made by ,on Ammon on acht 
und Nebel business was that" be·merely approved the trip", but the attitude 
of the Tribunal was expressed in the following significant words : • 

" In view of the fact that Klemm was State Secretarf when these 
matters were disposed of and nominally, at least, charged with super­
vision of Department IV where they were handled, this conclusion is 
not one which this Tribunal accepts. "(2) 

Since the defendants were accused of participation in certain illegal 
enterprises, however, it was naturally not necessary in every case to show 
that the illegal acts for which Ministry officials were alleged to be responsible 

(1) Seep. 21. 
( 2) Compare the attitude taken by war crime courts to the responsibility of commande~ 

for offences committed by their subordinates, as reftectcd in the trials reported in Volume 
IV of this series. See espcciallY pages 85-95 of that Volume. 
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\\ ere actually committed under the auspices of the Ministry of Justice. Thus, 
it ha been seen(') that the Tribunal, after holding that Rothenberger must 
ha e known that the inmate of Mautbausen concentration camp were 
illegally impri oned, went on to state that : " We concede that the concentra­
tion camp were not under direct juri diction of the Reich Minister of Justice, 
but are unabl~ to believe that an Under-Secretary in the Ministry, who 
make an official tour of in pection, is so feeble a person that he could not 
even rai e bis voice against the evil of which he certainly knew." 

The que lion of knowledge wa treated by the Tribunal as one of the 
highe t importance, and repea ted reference was made in the Judgment to 
the fact that ariou accu ed had knowledge, or must be assumed to have 
had knowledge, of the u e made of the German legal system by Hitler and 
hi a ociate , of the acht und ebel plan and of the schemes for racial 
per ecution. It would eem inevitable that this stress should be placed upon 
evidence of knowledge in a trial where the main allegations made related 
not to individual offences but to complicity in carrying out large-scale 
scheme which involved at ome point the commission of criminal acts. 

The neces ity for knowledge to be shown or to be legitimately assumed 
cau ed the Tribunal to refer very frequently in its Judgment to the fact that 
documents, reports and order were not issued but received by various 
accused. For in lance, the Tribunal described a conference in which 
deci ions were reached a to the need for " speciai treatment " to be meted 
out to " Jews, Poles, g'p ie , Ru sians and Ukra·nians ", and then pointed 
out that : " The defendant Rothenberger testified that he was not present 
when tho e agreements were made. However that may be, it is clear that 
they came to his notice shortly thereafter. " e) 

Sometimes it appears at first sight that the Tribunal regarded mere know­
ledge a sufficient evidence of guilt. The Tribunal in its Judgment said 
that : 

·• We have already quoted a note signed by von Ammon wherein 
he remarked that it was ' rather awkward ' that the defendants 
should learn the details of their charges only during the trial and com­
mented on the insufficiency of the translation facilities in the trial of 
French prisoner . Von Ammon is chargeable with actual knowledge 
concerning the systematic abuse of the judicial process in these cases. "(3) 

At another point the Judgment laid down that : " The defendant Joel is 
chargeable with knowledge that the Night and Fog programme from its 
inception to it final conclusion constituted a violation of the laws and 
cust~ms of war. " (3) 

It seems safe to assume, however, that it was the intention of the Tribunal 
to signify that when the accused , on Ammon and Joel took part in the 
Night and Fog programme it was not without knowledge of its criminal 
feature that they did so.( 1) 

At a number of point in its Judgment the Tribunal presumed knowledge 

( 1) See p. 17, footnote I. 
(2) Italics inserted. As a nother example, seep. 15 regarding evidence of von Ammon's 

reponing to Klemm on acht und ebel matters. 
(") Jtalics inserted . 
( 4 ) Compare the Tribunal' word adopting the conclusion of the General Assembly 

of the United ations set out on p. 48 which include the statement" They'llre chargeable 
wllh knowledge that such acts were wrong and were punishable when committed". 
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on the part of an accused and in view of the nature of the facts of the case 
it was inevitable that the Tribunal should regard this course in certain 
instances as a necessary and a safe one to take. The words of the Judgment 
r<'garding knowledge and presumed knowledge of the anti-Jewish policy 
of the Nazi government have been quoted,( 1) and as a further instance of the 
attitude of the Tribunal on this point reference can be made to the following 
passage from the Judgment: 

" The defendants contend that they were unaware of the atrocities 
committed by the Gestapo and in concentration camps. This contention 
is subject to serious question. Dr. Behl testified that he considered 
it impossible that anyone, pa_rticularly in Berlin, should have been 
ignorant of the brutalities of the SS and the Gestapo. He said : ' Jn 
Berlin it would have been hardly possible for anybody not to know about 
it, and certainly not for anybody who was a lawyer and who dealt 
with the administration of justice.' He te tified specificaUy that he 
could not imagine that any person in the Ministry of Justice or in 
the Party Chancellery or as a practising attorney or a judge of a Special 
(or) People's Court could be in ignorance of the facts of common 
knowledge concerning the treatment of prisoners in concentration 
camps." 

The novel difficulties arising from the need to how a relation between 
an accused and certain large-scale illegal enterprises carried out by many 
persons at many places and over a period of time may be thought to explain 
also the introduction of two further types of evidence (also ummarised 
in the Judgment of the Tribunal)-first, evidence bowing the upport given 
by certain accused to Nazi doctrines, and secondly, evidence of act of the 
accused before the outbreak of war in 1939. 

The Judgment quotes evidence, for instance, to prove that : " The con­
ception of Hitler as the Supreme Judge was supported by the defendant 
Rothenberger" and it is related that " on February, 1943, the defendant 
Under-Secretary Dr. Rothenberger summed up his legal philosophy with the 
words: 

' The judge is on principle bound by the law. The laws are the orders 
of the Fuhrer '. " 

Counts Two and Three of the indictment charged the commis ion of 
war crimes and crimes against humanity " between September, 1939 and 
April, 1945 ", and Count Four membership of criminal organisation by 
certain accused after 1st September, 1939.(2) Count One (Common Design 
and Conspiracy), however, made charges of acts committed ' between 
January, 1933 and April, 1945 " , and in making its ruling as to the sufficiency 
of this Count,(3) the Tribunal stated that : 

" This ruling must not be construed as limiting the force or effect 
of Article 2, paragraph 2, of Control Council Law No. I 0, or as denying 
to either prosecution or defence the right to offer in evidence any fact s 
or circumstances occurring either before or after September, 1939, if 

(1) See pp. 63-4. Compare also p. 15, footnote 3. The question o_f ~nowlcdge _an~ pre­
sumed knowledge arises also in questions relating to membership of cnmmal crgamsallon ; 
sec p. 77. 

(') See pp. 3-4. 
( 3) Seep. 5. 

G 
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uch facts or circumstance- tend to prove or to disprove the commission 
by any defendant of war crimes or crimes against humanity as defined 
in Control Counci Law o. 10." 
everthele , at an early point in its Judgment the Tribunal said: " We 

djre t ou r con ideration to the i ue of guilt or innocence after the outbreak 
of the war in accordance with the pecific limitations of time set forth in 
Count 2 3 and 4 of the indictment."(L) Immediately before reviewing 
the evidence relating to the changes to the German legal system made under 

azi rule from 1933 onwards, the Tribunal said: " .. . Though the overt 
act with which the defendants are charged occurred after September, 1939, 
the evidence now to be con idered will make clear the conditions under 
which the defendants acted and will show knowledge, intent and motive on 
their part, for in the period of preparation some of the defendants played a 
leading part in mouldjng the judicial system which they later employed. "(l) 

The evidence which the Tribunal then proceeded to summarise included 
con iderable information on the acts of the accused between 1933 and 
1939 and the Tribunal was also careful to set out the relevant official positions 
held in and after 1933 by all those accu ed who were found guilty of any of 
the charges again t them . 

4. THE APPLICATIO OF THE HAGUE CO VENTION TO THE FACTS OF THE CASE 

It has been seen(3) that the indictment charged the violation of certain 
specific article of the Hague Convention,(4) including Articles 43, 45, 46 
and 50 thereof, whjch fa ll within Section Ill-Military Authority over the 
Territory of the Hostile State. These Articles provide the following : 

" Art. 43. The authority of the power of the State having passed 
de facto into the hand of the occupant, the latter shall do all in his 
power to re tore and en ure, as far as possible, public order and 
afety, re pecting at the ame time, unless absolutely prevented, the laws 

in fo rce in the country. 
" Art. 45. Jt js forbidden to force the inhabitants of occupied territory 

to wear allegiance to the ho tile power. 
" Art. 46. Family honour and rights, individual life, and private 

property, as well as religious convictions and worship, must be respected. 
Private p roperty may not be confiscated. 
" Art . 50. o collective penalty, pecuniary or otherwise, shall be 

infljcted upon the population on account of the acts of individuals for 
which it cannot be regarded as collectively responsible. " 

The indictment also charged the violation of Article 23 of the Con­
vention, which runs in part a follows : 

" Art. 23. In addition to the prohibitions provided by special con­
ventions, it is particularly forbidden-

" (h) to declare aboli bed, suspended or inadmissible, the right 

(1) Seep. 73. . 
(2) See p. 73. (ltalics inserted .) Pages 6- set out some of the evidence to which the 

Tribunal referred . 
(3) Seep. 4. 
( 4 ) Offences again t the Geneva Convention, Articles 2, 3 and 4, were also charged, ~ut 

the protection of prisoners or war did not constitute a major issue in the pre!>Cnt tnal. 
The Articles were quoted in view or the allegation that Klemm and Lautz in particular had 
participated in a plan for in tigating the lynching of captured Allied airmen. 

,. 
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of the subjects of the hostile party to institute legal 
proceedings. ' '(1) 

The derence claimed that parts of Poland and Czechoslovakia had been 
legally annexed to Germany ; their aim in attempting to establish this 
point was to demonstrate that it was consequently not contrary to inter­
national law for the German State (i) to introduce new laws into the e terri­
tories, despite Article 43 quoted above ; (ii) to condemn to death inhabitants 
of these territories on charges of high treason, after trial. 

The defence could not agree " that in international affairs an annexation 
never has occurred or never has been recognised while an army of one of the 
belligerent partjes was still under arms " and added ' It is generally recog­
ni ed and never has been contested by anyone that there existed no regulation 
in international law until the latter half of the nineteenth century which made 
the annexation of militarily occupied territories dependent on the existence 
of certain prerequjsites. The belligerents could annex the conquered enemy 
territories and demand the oath of allegiance from the subjects, irrespective 
of whether or not the enemy had been completely subjugated. " Even the 
Hague Rules ' do not contain clauses stipulating conditions in which a 
belligerent may proceed to annex conquered enemy territory ". Counsel 
proceeded to cite instances in recent times of annexations by one State of 
territories belonging to another while fighting between the two wa till in 
progress.(2) 

Counsel claimed that after the invasion of Poland in 1939 both Germany 
and the Soviet Union " expressed their opinion that they considered the 
Polish State non-existent ", and he went on : 

" That other States besides these two were also of the opinion that 
the former Polish State had ceased to exist is shown by the fact that parts 
of these territories were ceded to other countries ; thus the Soviet Union 
gave the territory of the City of Wilna to Lithuania, by the agreement of 
10th October, 1939 (Schlegelberger Exhibit 150) and Germany gave a 
strip of territory in the Carpathians to Slovakia, by the agreement of 
21st October, 1939 (Schlegelberger Exhibit 151). 

" In summing up it can be stated that the actual facts justify the point 
of view which considers the former Polish State as dissolved and that 
thus the incorporation of parts of the Polish Republic into the German 
Reich did not contradict the practice of international law." 

He added that : " As far as German laws have been introduced in the 
so-called Protectorate of Bohemia and Moravia, it would suffice to say that 
a state of war never existed between Czechoslovakia and Germa ny. Thi 

(1) The remaining Articles from the Hague Convention which appear in the indictment 
refer to the protection of prisoners o~ war. . . . . . 

(') Counsel wound up his interpretauon of [nternauonal Pra t1ce on this pornt by making 
the following claim : . . 

·• The above-mentioned International Practice has been mamtamed even recently. 
The Potsdam Declaration of 2nd August, J945J recognised the Soviet Union's annexa­
tion of the northern part of the German province of East Prussia including Koenigs­
berg. There can be no doubt that Germany was at that time completely subjugated. 
But Germany's ally,Japan, was then ac~u:tllY still fi~hting. lfit is_ held that this ann~x­
ation differs from Germany's and Russia s a11nexauon of Poland m so far as th~ subJ u­
gation of Japan was only a matter of a short time when the Potsd~m Declaration _was 
drawn up, I can only reply that in 1939 and 1940 Germany and its allr at that llme, 
the Soviet Union, were in undisputed mastery over the E;uroP_ean co_n tment_ and that 
according to the situation then existing--or at least the s1tuauon as II was Justifiably 
looked upon by the defendants-a reconstitution _of .~oland through ~hi: landing ~f 
British troops on the Continent was beyond all poss1b1tit1es based on reahsuc thought. 
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eliminates the prerequisite for a war crime ; namely, the violation of the 
customs and laws of war." A Protectorate over Bohemia and Moravia 
had been set up by treaty with Germany. " Apart from the new Slovakian 
State " Czechoslovakia " had been merged into other States and had lost 
it overeignty ". 

Counsel concluded that the claim that " the introduction of new laws in 
the occupied Eastern territorie and in the Protectorate was contrary to 
international law cannot be maintained for factual reasons". 

If, however, it was as urned that no valid annexation of part of Poland 
had taken place, counsel then continued, it should be recognised that 
Article 43 of the Hague Regulations ' only regulates the normal case ' as 
far as no compelling obstacle exist '. " (1) A compelling obstacle to the appli­
cation of Polish law, claimed counsel, was presented by the " dissolution of 
the entire governmental administration " which " comprised the former 
Polish judicature " . 

Counsel for the acquitted ebelung also stressed the proviso implicit 
in Article 43 : 

" Occupation law is domimited by military necessity, even though 
it is of cour e alway , at any time and in all occupied countries, resented 
by tho e concerned a being specially rigorous measures. Each 
member of the occupation authorities must and is entitled to demand, in 
particular during the time of battle, that the inhabitants of the occupied 
territories refrain from any action in any way directed against him, and 
if nece ary enforce loyalty by means of severe punishment and security 
measure . . . . The Hague Convention governing War on Land and 
the U ages of War have taken the middle.course between the sovereignty 
of the occupying force and the human rights of the individual. They 
do not, however protect any political rights of the inhabitants of the 
occupied territorie . ' 

Counsel for Lautz claimed that the latter was convinced " that the 
criminal pro ecution of the re i tance movements in the Protectorate and in 
the incorporated Eastern territories was justified by military necessity " . . 

The Tribunal, however, could not agree with the defence arguments 
regarding the non-applicability to certain of the facts of the case of the 
'protection given by Section 111 of the J;-lague Convention. It held for 
instance that " the o-called annexed territories in Poland were in reality 
nothing more than territory under belligerent occupation of the military 
force of Germany " ; which signifies that the acts of the occupying Power 
were subject to the provision of the Convention, of which it then proceeded 
to quote Article 23 (h), 43 and 46 and the following passage from the 
preamble : 

" Until a more complete code of the laws of war can be drawn up, 
the High Contracting Parties deem it expedient to declare that, in cases 
not covered by the rule~ adopted by them, the inhabitants and the 
belligerents remain under the protection and governance of the principles 
of the law of nations, derived from the usages established among 
civili~ed peoples, from the law of humanity, and from the dictates of 
the public conscience. " (2) 

( 1) See the text-of Artjcle 43, on p. 90. 
("} See p. 62 and pp. 28-29, 32 and .52. 
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AU of these texts were here held to have been violated by the enforcement 
of the law of 4th December, 1941, against the Jews and Poles in the incor­
porated Eastern territories, and at another point in the Judgment it was 
stated that the " foregoing procedure under the N N Decree was clearly 
in violation of" Articles 23 (h), 43 and 46 of the Hague Convention.(1) 
The prosecution of a Pole on a charge of treason for an act committed in 
Poland before the war was also deemed to be a violatio~ of the Convention.(!) 

The Jaw of 4th December, 1941, and the enforcement of the acht und 
Nebel Decree were, of course, not alone among German war-time legislative 
and administrative acts in this respect, but were outstanding examples of 
their type of illegality. 

The International Military Tribunal at uremberg, in a •passage already 
quoted in these volumes,(3) also rejected the submission that German_y "'.as 
no longer bound by t e rules of land warfare in many of the ter_ntones 
occupied during the war because G~rmany had compl~tely subJuga~ed 
those countries and incorporated them mto the German Re_1ch, a f~ct ~hich 
allegedly gave Germany authority to deal with the occupied temtone as 
though they were part of Germany. It may be added that even had the 
plea succeeded in the Justice Trial it would not have saved the accu ed fr_om 
being found guilty, on production of adequate proof, ?f offences agam t 
inhabitants of other occupied territories than those clatmed to have been 
annexed. This fact demonstrates one further defect of the plea put _forward ; 
it would not be satisfactory to allow the right under international law 
of inhabitants of one occupied territory to be rendered lt:5 than tho e of 
another by the mere stroke of a pen signing a decree ordering an ' annexa­
tion ". 

It has been seen that the indictment made reference to Arti~le 45_ of the 
Convention.(•) It seems to be implied by that Article that an 1_nh.ab1tant ?f 
occupied territory does not in fact owe allegiance to the occupy!ng Po~er in 

the sense that a person owes allegiance to the State of wbic~ he I a national. 
In their closing speech the prosecution referred to the Article and went on 
to state that if no duty of allegiance existed between Poles and t_he German 
State the former could not legally be punished by the latter for high treason. 
Counsel for Klemm denied that it was necessary for a duty of loyalty to 
exist for a charge of treason to be valid. 

The Tribunal did not enter into an analysis of the law regarding the duty 
of allegiance but pointed out that certain Poli h victims had not been 
guilty of high treason.(~) This conclusion would seem, however, t? follo~ 
automatically from the finding that the ' Eastern Incorporated Terntorle 
had not in fact ceased to be under the protection of Section 111 of the Hague 
Convention, which includes Article 45. 

To say that no duty of allegiance is owed by the inhabitant of an occupied 
territory to the occupant does not mean, however, that the former cannot 
be punished if bis acts constituted war treason.(6) Counsel for Lautz 

(1) Seep. 59. 
( 2) See p. 63, footnote I. 
( 3) See Volume II, p. 151. 
(•) See p. 90. 
(6) See p. 53. 56 
(') See Volume V of this series, pp. 27-30 and • 
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claimed that : ·' About the following no doubt was left by the Powers which 
, ere represented at the Hague Conference of 1907: As soon as an area is 
firmly occupied by the enemy, every resistance by its inhabitants must 
cease. . . . The revolutiona ry movements in the Polish and Czech terri­
tories aimed not only at the overthrow of the then Reich ~•overnment, but 
al oat the annexation of territorie of the Altreich." The Tri1,..::ial conceded 
that " in territory under belligerent occupation the military authorities of 
the occupant may, under the law and customs of war, punish local residents 
who e~gage in Fifth Column activities hostile to the occupant ", but stated 
that this rule would not ju tify puni hment by death of Poles who attempted 
to e cape from the Reich in order to join the Allied forces .(1) 

The enforcement of such law a tha_t of 4th December, 1941 , so clearly 
exceeded w?at wa demaDded by the needs of " public order and safety " 
that the _Tribunal was not c~ lled upo~ to analyse Article 43 of the Hague 
Con ent1on a~y more than_ 1t wa Article 23 (h), yet as to the precise signi­
fica~ce ~f _Art1~le 43 there 1s a l o a difference of opinion(2) and in this con­
nect!on 1t 1s of 1~t~rest _to refer ~o an article entitled" War Crimes by Enemy 

at1ona\ ~dmm1st~nng Ju t.ce in Occupied Territory " by Alwyn V. 
Freeman() m Amencan Journal of International Law, Vol. 41 , No. 3 (July, 
I 947), at page 579. 

The a uthor here demon trate (on pages 581-608) the differences in the 
int~rpretation which have been placed on Article 43 both by text-book 
writers and by government in their practice during the two World Wars 
and he then claims (on page 608- 610) tha t : " In view of the uncertaintie~ 
reflecte~ ~bove? therefo_re, it may be dangerous to rest a case against judicial 
o~ adm1~ traltve officials solely upon the ground that every action of a 
tribuna l illegally in tituted under international law automatically entails the 
~r!minal liability of a ll persons concerned. Moreover, so to hold would 
mJe~t the element of criminality into a class of cases in which, while a 
belligerent may have technically exceeded his powers under international 
la~, th~ fund amenta l right of an accu ed were at all times respected. ft 
might involve th: unreasonable' proposition that, irrespective of the guilt 
o_f an accu ed, a Judge who impartially presided at proceedings which pro­
. 1ded_ adequate safeguards for the defendant's rights, and which terminated 
m a JU t sentenc~, was n:verthele a war criminal. The situation may be 
wholly hypothetical but 1t a umes greater significance when it is realised 
tha~ the powe r of an occupant in the domain of legislative and judicial 
act10~ are e~tremely b~oad and that while, for policy reasons, he may 
refra,~ from mterfenng m local administration, he is not required to do so. 
The circumstances confronting military authorities (refusal of local judges to 
serve · breakdown of local ju tice, and so on) may leave no other alternative 
than _ to creat_e_ new ~ourts staffed with enemy personnel. Certainly the 
creation of military_ tnbunaJs manned by enemy judges in occupied areas is 
an acknowledg<:d nght of _every belligerent, as is the right to refer to them 
offences committed by his a rmed forces . While numerous text-writers, 

(1) Seep. 53. 
f-> Cf. the re~ark of t~e Tribunal that " the authorities are not in accord as to the 

proper construcllon of A!1ic_le 23 (h) . . . " on p. 63. . 
() Member of the Michigan .Bar ;_ formerly Assistant to the Legal Adviser United 

States Department of St~te. The arucle wa published before the delivery of J-~dgment 
by the Tribunal which tned Altstotter and others. 
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interpreting Article 43 , accept as a general rule that the organi ation of the 
occupied country 's courts should remain intact, the practice of belligerents 
even prior to World War II recognised that special tribunals could be estab­
lished to deal with offences by t e inhabitants agai I t (a) the authority of 
the occupant, or (b) against persons belonging to hi armed forces, or (c) in 
violation of the occup nt's decrees and regulations. On the other hand, 
there may be cases in which the establishment of new courts or vesting of 
jurisdiction in enemy appointees is clearly unrelated to military neces ity. 
But the limitations imposed upon a belligerent's conduct are not sharply 
defined by international law. It may not be easy to determine objectively 
whether an alleged ' usurpation ' was an excessive exercise of power. 
Similar observations apply with respect to modification of the local criminal 
law and procedure. The general principle of re pect for exi ting laws and 
institutions does not require a belligerent to retain such judicial impedimenta 
of the political system in the occupied a rea as might seriou iy threaten the 
security of the occupation. Accordingly Article 43 wa not infringed by 
the abolition of such Nazi institutions as the People· Court (Volksgericht ho!) 
or by the abrogation of those civil and criminal law who e retent_io_n mi~t 
furnish an incitement to disorder and hamper the uccessful admm1 trauon 
of the territory. As already intimated, the Hague injunction with re pect 
to lives and persons of all the inhabitants may compel the occupant to annul 
Jaws which contemplate the degradation and spoliation of individuals a a 

class. 
" To sum up : action of a court it elf, rather than any alleged illeg~l!tY 

in its inception, should furni sh the test of judicial criminality. The dec1 1ve 
consideration would seem to be whether trial of an accu ed by uch a court 
deprived him of the protection to which he is e~titled un~er (nternational 
Jaw, that is, whether judicial action produced either a 1ola t1 n of ome 
~pecific prohibition in the regulations, or_ was in ?i_ ~egard of tho e fun~a­
mental principles of human justice recogni ed by c1v1~1 ed people and which 
are incorporated in the preamble of Hague Convention lV _of 190?- Thus, 
for example, denial to n accused of the right to plead not guilty to mtroduce 
evidence or to present witnesses ; application of principle of la, con­
demned by the practice of civilised nations such a~ puni h_ment by analogy · 
imposition of an outrageously exces~ive penalty 1~ relauon to the offence 
alleged ; imposition of harsh penalties upon rel~t1ve of a per on charge_d 
with acts in which their participation is not established · and uch Draconic 
action as execution of the relative of one who is accused of iolating cu rfew 
regulations, all are properly clas ed as war crimes subj~cting eve~ judicial 
or administrative official associated with the proceedings, the Judgment, 
or execution of the sentence, to punishment as a war criminal. The ummary 
execution of individuals without any judicilll pr-:>ceeding what ever 
likewise provides an unquestionable basis of gu It. or should an greater 
weight be given to the pleas of ' act of State ' and ' uperior order . ' 
than is given in other cases of illegalities by memb~rs of e~em for e . 
Analogous principles should govern the proble~s raised by_ 1ll~gally con­
stituted civil and commercial courts, whose action result m illegal con­
demnations seizure or de truction of a litigant' propert and judi ial 
process in ~id of the ' economic ' war crime . In a ll ca e the decepti e 
cloak of a formalistic legality may be pierced to determine whether . ub­
stantive rights have been violated. And the rea onablene of a given 
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measur~, in relat(on to the o_ccupant 's security and to public order and safety, 
defines ,ts propnety under international law." 

An examin~tion of the Judgment and of the paragraphs appearing under 
the n~xt headmg hows that the Tribunal did not in fact rely so much upon 
a claim that . Gerr~an court . were illegally set up in occupied territories(1) 
as upon the 1Uegahty under international law of the law which they applied 
~nd upon the many departure from " fundamental principles of human 
JU tice recognised by civilised peoples and which are incorporated in the 
preamble of Hague Convention IV of 1907" which occurred during trials 
held before such courts. 

5. THE CRIMINAL AS PECTS OF THE DE lAL OF A FAIR TRIAL 

It will be recalled that the main intere t of the trials reported upon in 
Volume V ~f this series Jay in the Light which they threw upon the nature o( 
the proceedings the proof of who e having taken place would turn an unlawful 
killing or imprisonment into a lawful one under international law. Just as 
in municipal law syste~s a hanging or imprisonment following upon a legal 
sentence_ pronounced in court does not involve the hangman or prison 
warder m subsequent criminal proceedings so under international law the 
proof that_ a p~isoner of_ war or a civilian inhabitant of occupied territories 
has be~n 1mpn~oned, killed or otherwise punished only after proceedin~s 
P~ s~ 1~g certain chara_cteri tic will constitute a defence to a charge of war 
cnminaltty brought against per ons involved in the inflicting of that punish­
ment, uch a a prosecutor, a judge, a prison warder or an executioner. The 
characteri tic referred to a re tho e calculated to ensure the application of 
~•~•mum principle of civili ed ju tice and, in so far as their nature is 
indica ted or uggested by the reports contained in Volume V, it has been 
et out on page 73-7 of that volume. 

The tria l _of Altstotter and others involved a number of issues, but one 
of the rno~t 1mpor~ant facet of the trial concerns the same topic as Volume v 
of th, sene a this has been de cribed above.(2) In dealing with the Nacht 
un~ ebel plan and th~ guilt particularly of Oeschey and Rothaug the 
Tribunal stre sed the vanou ways in which the victims of that plan and of 
tho e a~cused h~d been denied the right to a fair trial before punishment. 
The_ Tr~bunal ~,d not lay down a catalogue of minimum requirements of 
a fa ir trial, a did the Judge Advocate acting with the courts which conducted 
the three ~ustralian tria l reported upon in Volume V, and all that can be 
afel~ conJectured _here is that the United States Military Tribunal regarded 

certam facts as evidence that such " trials " as were held under the Nacht 
und ebel scheme and the pro~eedings with which Oeschey, Rothaug and 
Laut~ were connected did not approximate to fair trials sufficiently to 

. con t1tute a defence to a charge brought against those accused and others of 

(') Thi~ aspect was not enti_rely ignored. The indictment pointed out that " Clltra-· 
ordinary irregular courts, ~upef!mposed_ upon t_he ~egular court ~ystem ", were used by the 
accu!led to supr.ress oppos111'?n in occup!ed ten Hones to the Naz, regime, and the Judament 
de:<=-!ared that _Germany violated dunng the recent war every principle of the law of 
m1li~ry ~upallon. Not only_ under . acbt und Nebel proceedings but in all occupations 
she 1mmechately, UJ?On occ_upa_uon of invaded areas and territories, set aside the laws and 
coons of the occupied terrnones. She a~lished t~ co~ of the occupied lands and set 
up f OUrts manned by members of the_ . l;lZI totabtanan regime and system ". (Seep. 59.) 

(-) -~also PP- . 1~2-3 on the po 1b1hty of regarding the denial of a fair trial as itself 
constituting a positive offence. 
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taking part in certain governmentaUy organised plans having a criminal 
outcome.(1) 

It should be added of course that, in Volume V, the victims of the crimes 
proved were captured military personnel or inhabitants of occupied terri­
tories, and the crimes therefore all constituted war crimes. The presertt 
trial, however, involved allegations of crimes against humanity as well as 
of war crimes, according partly to the nationality of the victims, t- it the 
differences between the two types of crimes, as defined by the Tribunal , 
lay in aspects other than that now under discussion.(2) There i nothing 
to indicate that the Tribunal, in judging whether proceedings constituted 
a fair trial so as to be a defence against charges of crime again t humanity. 
appbed different tests from those applied when war crime were alleged. 

It wiU be recalled that such victims of the offences charged in the trial 
reported upon in Volume V as were inhabitant of occupied territories 
had been charged and found guilty by the Japane e occupying forces of 
war crimes. As has already been stated, however (3) there can be no doubt 
that inhabitants of occupied territorie are entitled tp at lea t the same 
degree of protection under international law when accused of committing 
any other kind of offence. Many of the equivalent victim of offence charged 
in the Justice Trial reported upon in the present volume had certainly not 
been charged with offenc-es which would have constituted war crimes even 
if the charges had been well founded ; a charge of ·• race defilement ", 
for instance, could in no instance have represented an allegation of the 
committing of a war crime. Yet the Tribunal made no disti_nction betwe~n 
the victims according to the offences charged, when elaborating the ways 10 

, hich these persons had been denied their right to a fair trial , and this su~e ts 
that the inhabitants of occupied territories have indeed the same right 
during proceedings taken against them, whatever the offence charged. 

The fo lowing passage from the Judgment of the Tribunal indicates 
certain features of the Nacht und Nebel plan which it regarded as con­
stituting evidence of its ilJegal character : 

" The trials of the accused NN persons did not approach even a 
semblance of fair trial or justice. The accu ed N per ons_ were 
arrested and secretly transported to Germany and . other countne for 
trial. They were held incommunicado. In many 10 tance th~y were 
denied the right to introduce evidence, to be confronted by w1tne es 
against them, or to present witnesses in their own beha~f. They ~ere 
tried secretly and denied the right of counsel of the_ir ?wn ch01ce, 
and occasionally denied the aid of any counsel. No md1ctment was 
served in many instances and the accu ed lear~ed only a _few moments 
before the trial of the nature of the alleged cnme for which he was to 
be tried. The entire proceedings from beginning to end were secret 
and no public record was allowed to be made of them.'' 

The Tribunal also reproduced in its Judgment a statement of von Amm?n 
d · N . ht d F " tr1·ats •· only with that foreign witnesses could be hear m . 1g " ~n og . 

the approval of the Public Prosecutor, smce 1t was to be avoided that the 
fate of NN prisoners became known outside Germany ". 

( 1) Seep. 84 regarding this characteristic of Counts Two and Three 
(2) See pp. 79-80. 
( 3) See Volume V, p. 73, note 3. 
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The Tribunal made it clear that it was in no sense acting as an appeal 

court re ie, ing in every detail the facts of the cases tried by Rothaug and 
Oe chey or tho e in which Lautz was responsible for the prosecution. 
After de cribing a pro ecution conducted by Lautz's deputy of a Pole who 
wa entenced to death for u ing violence against a German official and·• de­
pri ing the German people of hi labour", the Tribunal said: " We are 
not here to retry the ca e. " Of another case in which the indictment was 
" filed by authority of the defendant Lautz ", and in which three Poles were 
entenced to death for high trea on because they attempted to cross into 

Switzerland in order to join a Polish Legion supposed to exist there for the 
purpo e of restoring the Poli h State,(1) the Tribunal said : " The evidence 
of intent to join the interned Legion is paltry but, as before, we will not 
attempt to retry the ca e on the facts. ' Similarly, after describing the trial 
by Oe chey of a Pole and a krainian,(2) the Tribunal said of the facts of the 
ca e that: ·· The very mo t that can possibly be said of the evidence, as 
stated by the defendant Oe chey himself, is that there was a good squabble 
with mutual recrimination and threat . It is to be understood that many 
of the tatements heretofore made, as quoted from the opinion, were denied 
by the defendants in that ca e, but, as before stated, we do not retry the case 
11po11 the facts."(:) 

Jt appear from a study of the Judgment that the Tribunal was concerned 
with whether (a) the e idence concerning the applications of substantive 
law which were made in pronouncing sentences, and (b) the evidence cqn­
cerning the departures made during the conduct of these trials from elementary 
principle of ju tice, con tituted proof of war crimes or crimes against 
humanity. 

(a) Of the fir t of the three trial conducted by Rothaug which have been 
de cribed above,(4) the Tribunal aid : " ln the view of this Tribunal, based 
upon the e idence, the e two young women did not have what amounted to a 
trial at a ll but were executed because they were Polish nationals in con­
formity with the azi policy of per ecution and extermination." 

The Tribunal pointed out that the Polish farmhand, who was the accused 
in another trial conducted by Rothaug (5) had already been tried previously: 
.. He first wa tried in the Di trict Court at Neumarkt. That court sentenced 
him to a term of two year in the penitentiary. A nuJlity plea was filed 
in this ase before the Reich Supreme Court, and the Reich Supreme Court 
returned the ca e to the Special Court at Nurembe-rg for a new trial and a 
sentence. The Reich Supr me Court tated that the judgment of the lower 
court wa defecti e, si nce it did not discuss in detail whether the Ordinance 
Against Public Enemie wa applicable and stated that if uch ordinance was 
applicable-a thing which eemed probable-a much more severe sentence 
was deemed necessary. 

" The case wa therefore again tried in violation of the fundamental 
principle of justice that no man should be tried twice for the same 
offence. "(6) 

( 1) Seep. I . 
(') See p. 25. 
e) Italics inserted. 
(') See p. 23. 
( 5) See p. 23. 
(") Italics inserted. 
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Of the third set of proceedings conducted before Rothaug and described 
above,(1) the United States Tribunal expre sed the following opinion : " One 
undisputed fact ... is sufficient to establish this ca e a being an act in 
furtherance of the Nazi programme to persecute and e terminate Jews. 
The fact is that nobody but a Jew could have been tried for racial pollution. 
To this offence was added the charge that it was committed by ~the victim) 
through exploiting war conditions and the blackout. Thi brought the 
offence under the Ordinance Against Public Enemie and made the offence 
capital. The victim was tried and executed only becau e he wa a Jew. A 
stated by Elkar, Rothaug's as istant in his testimony Rothaug achieved the 
final result by interpretations of existing law as he boa ted to Elkar he wa 
able to do. 

" This Tribunal is not concerned with the legal inconte tability 
under German law of the e ca e above discu ed. "(2) 

The Tribunal then added that the evidence had e tablished beyond a 
reasonable doubt that the victim in the three ca e tried before Rothaug 
and described above(3) were condemned and exe~uted_ becau e t_hey ' ere 
Jews or Poles. " Their execution was in conformity with the polJcy of the 
Nazi State of persecution, torture, and extermination of the e_ race . The 
defendant Rothaug was the knowing and willing in trum_ent m _th~t pro­
gramme of persecution and extermination. Fro~ the evidence ~t •. ~!ear 
that these trials lacked the essentia l element of legality. . . . The md1 vi~ual 
cases in which Rothaug applied the cruel and di criminatory law agam t 
Poles and Jews cannot be con idered in i olation . It i of the e ence of t~e 
charges against him that he participated in the national pr~gran:me of _racial 
persecution. Jt is of the essence of the proof that h~ 1dent1fied_ him elf 
with this national programme and gave himself utterl y to 11 accomph hmen t. 
He participated in the crime of genocide. . .. " . . _ . . 

Of the first of the three trials conducted before Oe hey in hi Jud, ia l 
· · · 1 (4) th T ·b nal aid · · ' The fact capacity and referred to m this vo ume, e n u ' . · . 

that the discriminatory law against Poles was invoked i~ thi ca e I e tab­
lished." The opinion signed by Oeschey howe? _1h1 lo be_ . o. T~e 
Judgment added: " In this case Oeschey, with evil intent, p~m ,pated 10 

the governmentally organi ed system for the racial per ecuuon of Pole · 
This is also a case of such a perversion of the judicial proce a to hock 
the conscience of mankind." 

Of the second trial the Tribunal stated : 
" Such a mock trial is not a judicial proceeding but a murde:. 
" It is provided in Control Council Law 10 that per ecut1on . n 

. · d crime V h1l e political as well as racial grounds are recognise a · .1 
the mere fact alone that (the Count] was pr? ec~ted for remark h tt ~ 
to the Nazi regime may not constitute a v1olat1on of Control Counc 
Law lO the circumstances under which the defendant wa brought 101 
trial and the manner in which he was tried convince u that Lthe ~ou~~ 
was not convicted for undermining the already collap ed de en i\ e 
strength of the defeated nation, but on the contrary, that the law wa 

(1) See pp. 23-4 . . Th1:se trials were obeef couthrse eghx~~~~iyio quote chapter and verse 
(2) In view of this rulmg 1t has n~t n . o _ 

the German provisions applied agamst the victims. 
(') See pp. 23-4. . I I 
(') See p. 25. These trials wer~, agam, examp es on y. 
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deliberately invoked by_ ~auleiter H?lz and enforced by Oeschey as 
a la t engeful act of poht1cal persecution. If the provisions of Control 
Council Law 10 do not cover this case, we do not know what kind of 
political persecut ion it wou.ld cover. " 

A referen~e has be~n 1!1ad~ ab?v~ to the way in which Rothaug made an 
offen_ce cap1t~I by bnng,~g 1t w1t~m the scope of the Ordinance Against 
Publ~c ~ne,'!11es _; th_e Tnbunal dismissed such interpretations as " legal 
so~h1stnes \~h ,ch did not save the accused from being regarded as " merely 
an 111 truro~nt 1~ the progra~me of the leaders of the Nazi State of persecution 
and e~te~1~atton. J_n dea] mg _with the trial of a Nuremberg Jew for ... race 
pollu_t10n ,( ) the_ Tribunal pointed out that in the indictment before the 
Special Court, which was drawn up " according to the order of Rothaug " 
the accused _''. was not charged only with race defilement . . . but there wa~ 
a l o an add1t1onal c~arge under the Decree Against Public Enemies which 
m~de the death sen ence permis ible. The new indictment also joi~ed f e 

eiler wo m_an on a charge of perjury.(2) The effect of joining Seiler in the 
charge aga inst Katzenberger was to preclude her from being a witness for 
the defenda nt, and such a combination was contrary to established_ practice " . 
Rothaug _wa~ n?t, apparen tl y, alone, however, in this manipulation of laws 
alr~a_dy d1 sc_nmm~tory to promote even further the persecution of racial and P~! 1t1cal mmont1es,_ for afte'. des_cribing one of the · above-mentioned(3) 
trial ~ond ucte~ against Poles m which the prosecution was carried out under 
Lautz a uthonty, ~he Tribunal said: " In the Ledwon case the sinister 
ubt lety of the Nazi procedure is laid bare. lf the case had been brought 

only unde~ t~e _l a~ again t Poles and Jews, the People 's Court would not 
have ha_d Jun diction , so the defendant was charged with higti treason for 
a ttempting to ~parate from t_be Reich territory which did not belong to it. 
The pr~pf of high treason failed. There remained only the charge that in 
attempting to escap from Germany and from forced labour there, the 
defendant as a ~lted a c~stom office r with his fist and that what he did was 
done ~s a_P~le m v10 lat1on of the law against Poles and Jews. It was under 
that di cnmmatory la_w th~t Ledwon was sentenced to death and executed. 
!h~ defenda~t L~utz I gu ilty of participating in the national programme of 
racial exterm ination of Poles by means of the perversion of the law of high 
trea on." · 

The e remarks make it clear that the Tribunal, in deciding whether the 
act~ ?f the accu ~d constituted a participation in war crimes or in racial .or 
political ?er ec~t10n amounting to crimes against humanity, was willing 

(1) to disregard the question whether or not the acts were legal 
under German law · 

(ii) to regard th_~ _enf?rce~ent of certain laws as indeed constituting 
uch parllc1pat1on · 

(iii) to l~ok upon a viol; tion of the principle non bis in idem as 
. evidence of gui lt ; 

(iv) (appar~ntly). to deem it further evidence· of guilt that a forced 
manipulation of German laws was made so as to " legalise " 
a more severe sentence than would have been allowed otherwise 
under German law. 

(') See pp. 23-4. i~1 ~sp~:t the person with whom the male accused was said to have associated. 

• 
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(b) It remains to analyse the aspects of these trials by Rotha ug and 
Oeschey which the United States Tribunal thought fit to mention as repre­
senting departures from elementary standards of justice. 

First there were examples of a refusal on the part of the two former judges 
to allow a full hearing of the evidence. For instance, the Tribunal pointed 
out that, in the third of Rothaug's trials, " both defendants were hardly 
heard by the court. Their statements were passed over or disregarded " 
and other witnesses had difficulty in being heard.(1) The following word 
taken from the Judgment in the same case were quoted by the Tribunal : 
" It does not matter whether during these visits extra-marita] sexual relations 
took place or whether they only conversed as when the husband was present, 
as [the victim] claims. The request to illlerrogate rhe husband was therefore 
overruled. "(2) Dealing with the second of Rothaug's trials, the Tribunal 
said: " The Polish woman who was present at the time of this alleged 
assault is not listed as a witness. Rothaug has stated in his testimony before 
this court that he never had a Polish witness. " (3) It will also be remembered 
that the lady who could and would have testified in defence of the Count 
who was tried by Oeschey was not heard by the German court.(4) 

In the second place, there was evidence of Rothaug's · proceeding wi_th 
a trial irrespective of the fact that defence counsel had had no opportumty 
to prepare a defence(5) and of Oeschey 's trying a case without a defence 
counsel having told the prosecutor that he would do so because the'" legal 
prereq~isites for trial without defence coun el did exist " .(6) 

Of the proceedings before Rothaug referred ~o in the la t paragraph 
the Tribunal stated also that " the prosecutor m the case, Marki , was 
directed to draw up an indictment based upon !he ,?e tap~ interro~ation. 
This was at eleven o 'clock of the day they were trted . While _the Tnbun~I 
did not indicate to what extent it held the accused responsible ~or this 
summary procedure, he could certainly have ensured th~t ~he hearing ~as 
an adequate one, whereas, as the Tribunal rela~ed, the tnal itself, accordm~ 
to Kern, lasted about half an hour, and accordmg to the defend_ant approxi­
mately an hour ; while according to Marki it was conducted with the speed 

of a court martial. 
There was much other evidence of the lack of an impartial approach 

by Rothaug and Oeschey to the cases which came before them. 1:he 
Tribunal found that Rothaug " did not believe the statements of Pobsh 
defendants according to the testimony in this case ", and of one uch person 
he stated i~ a written judgment : " The whole inferiority of the def~nda_nt, 
J would say, lies in the sphere of character_ and! obvious)Y based on ~1s bemg 
a part of Polish sub-humanity, or m his bel~ngmg to Polish sub­
humanity. " (7) Before the end of the trial of a Jewish defendant, Rothaug 
told the prosecutor that he was prepared to co_ndemn the defendant to death 
and suggested arguments which the latter might use, and ev~n be:ore the 
trial he said that the proceedings would be a mere formality, since the 

(') See p. 24. 
(a) Italics inserted. 
(3) Seep. 23. 
(') See p. 25. 
(') See p. 23. 
( 1) See p. 25. 
(7) Seep. 23 . 
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victim " would be beheaded anyhow " .(1) The Tribunal found that " des­
pire prote tation that bi judgments were based solely upon evidence 
introduced in court, we a re fi rmly convinced that in numberless cases 
Rotha ug's opinion- we re formed and decisions made, and in many instance 
publi ly or privately announced before the trial had even commenced and 

nai nly before it was concluded ". Of Oeschey, apart from the facts 
et out above, there wa much evidence of autocratic behaviour in court 

and of onduct insulting to the defendants.(2) 

Finally it may be mentioned that having sentenced the Polish farmhand 
to death, Rothaug di approved an application for clemency made by the 
condemned man and hi action was mentioned in the United States Military 
Tribunal. There are no other references to such denials of applications 
°fo r clemency in the passage of the Judgment dealing with Rothaug and 
Oe chey, but it i worth noting that the Tribunal drew attention to the fact 
that the defendant Klemm " admits passing upon clemency pleas in NN 
death ca e and refu ing all of them ", as Under-Secretary at the Ministry 
of Ju tice, and that the victim involved numbered eight.(3) 

There are two alternative ways of regarding evidence of the denial of 
a fair trial. One could in the first place deem such denial a war crime 
or a crime against humanity in itself, so that the person responsible would 
be guilty of this offence quite apart from the subsequent suffering of the 
victim. On the other hand it could be sa id that proof of a fair trial having 
been accorded constitutes a defence to a charge of causing death or other 
harm to a pri oner of war or inha bitant of occupied territory, and that 
proof of 1he denial of a fair !rial nullifies 1he operation of that defence ; 
according to thi s approach the onus of proof would rest upon the defence. 

In the Justice Trial a in the relevant trials reported upon in Volume V, the 
pro, ecution wa at pai ns to prove even in their own presentation of evidence 
those a peels of the proceeding taken against the victims which tended to 
show that a fair trial wa not accorded them, and did not wait to cross­
examine the defence witne es on this point. 

The major tress placed by the prosecution and by the Tribunal in the 
Jus1ice Trial was upon the " murder torture and illegal imprisonment of, 
and brutalities, atrocitie , and other inhumane acts against thousands of 
persons ", to use the words of the indictment. Nevertheless there is a 
trong sugges ion that the Tribunal regarded the denial of a fair trial as itself 

a po sible criminal act. From the evidence, said the Judgment, it was clear 
that certain cases tried by Rothaug " lacked the essential elements of 
lega li ty ''.(4

) Again, the Tribunal declared that " the trials of the accused 
Nacht und ebel person did not approach even a semblance of fair trial or ju tice " .(5) 

Volum~ V also provided instances of the two approaches which may be 
adopted in dealing with evidence of the denial of a fair trial. Thus in 
the tr!al of Shinohar~ and two others by an Australian court, the ch;rge 
of which the accu ed were found guilty was that they " failed to ensure that 

(1) Seep. 24. 
(2) See p. 26. 
( 3) See p. 15, footnote I. 
( 4) See p. 99. 
( 5) See p. 97. 
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. I " rl) On the other hand, " • d proper tria •\ · . e afforded a ,air an h fi dings and entence m 

1~~h ,:~~:ii::•:t::. !~h:::h~F:i~:l:~:i':~!' v7:i:. c~=~•~~! 
th1 case, h accused put forwar . t e e . (2) The charge m the 
n~ ur~er al~da}te: a trial or investigalton Jf -~~~1~:a~~~ Military Commission, 
k11le on and seven others by a m . . . in an illegal and false 
trial of lsayam~ d " permitting and part1c1p~tmg d the charge in the trial 
however, ment}°f~·irng" of prisoners of ~ar,() an MTtary Commission, 
trial and unlaw u ' ~thers also by a United States ,~\rial ,, wa to be 
of Hisaka~u and ~v~ an " illegal , unfair, false and r:~" killing ,, .(4) The 
again ind1cat~d to~e way separate from an unlawthree others.(5) 

regarded :~ :iJ of the trial of Shigeru Saw:d~ an:opted the practical re . ult 
arne can . d th t whatever approac ts a . f the point of view 

lt may be argu~ on ~he other hand it i intere~ttng /~~air trial has been 
i much the s,a~: ~nd classification that the ?~n)1a~ ~rime against humanity of legal ana ys, . . nd (almost certam Y 

. d a war cnroe a 
recognise as . the atti tude of the 
eo ipso. . at some tentative conclus10~. o~he nature of those 

lt remain~ to a;~;~e Altstotter and othe~s regar Ji; used as proof of the 
Tribunal which t d trial proceedings which ~ay b tting the defence that 
aspects of purport~ f ir trial or as evidence m re ta judicial sentence.(6) 
offence of dental o . a_ a was done in pursuance o . . the last ection ,(7) 
execution or othe~ m)ury. ddition to those set out m 

ts which are m a h (S) 
The e aspec ' . follows : charge against t em, 
may be summansed as d persons to know the ·ng- of trial, wa 

(.) the right of accuse . before the opem 1 . sonable time 
and_ th•~/ rea el of their own choice 
dented ,{ ) d to the full aid of coun . II was allowed to (ii) the right of accuse . es no counsel at a 

. d and sorneum 
was deme , (lO) denied to 
defend the accu_sed ; nprejudiced judge was 

. h to be tried by an u 
(i ii) the ng t ·(11) •dence wa wholly 

accused persons ' . or introduce ev, 
. f accused to give 

(iv) theo;1!~~tfy denied ;(12) the evidence against them was 
. f ccused to know . 

(v) the ngbt o a full invesrigat1on 
denied ;(13)_ o a bearing adequate for a 

(vi) the general right t . d (14) 
of a case was deme . 

32 and 34. (1) See Volume V, PP· 25_6 and 37. 
(') See Volume V, PP· 

(3) See Volume V, p. 60· ntained on pa_ges 
(•) See Volume V, P• lx/0-i 1. d with the sum_mary co ults of the trials 
(5) See VolumC? V, pp. t should be compare t to summanse the re 
(•) The followmg aex:otas already state~ attemp 

73-77 of Volume V, w~~lume on the same issue. 
reported upon m that 

(7) Seep. 100. rep 119. h footnote thereto. 
(S) Seep. 97 ; and_compa 75~fVolu~_V. 74ofVolumeVandt e 75 ofVolumeV . 
( 9) Compare ttem (1)ofn PCompare item (11) on p. plete paragraph on .J" and p. 119 of the 
('O) See pp. 97 and I · 9 Compare the l~st com 74-5 of Volume , 
(u) See pp. 101-2 :tfo~ I . Compare item (1v) on pp. 9 f the present volume. 
('2)Seepp.97an . fVolumeV,andp. 11 o 

present volume. Compare item (ii) _o_n p. 75 oge 75 of Volume V. 
( 13) Seep. 97. Co pare item (111) on pa 
(H) Seep. IOI. m 
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ln addition it is at lea t po ible that the Tribunal regarded the persistent 
denial of clemency as a further incriminating factor.(') 

The footnote cross-references by which the points enumerated above have 
been related to the similar catalogue contained in Volume V of this series 
reveal a striking uniformity in the attitude of different courts to the 
characteristics of a fair trial under international law, or conversely to those 
characteristics which would brand purported judicial proceedings as a 
denial of a fair trial.(2) It can fairly be said that a body of rules is emerging 
or has emerged in this branch of international law. The analyses contained 
in these page and in Volume V of the characteristics just mentioned have, 
it should be noted been based on one or more of the following : 

(i) The actuaJ finding of United States Military Commissions in 
trials reported upon in Volume V; 

(ii) The ad ice of the Judge Advocate in the Australian trials reported 
in the same volume. This source is less authoritative than 
the last · neverthele whi le the Judge Advocate's advice·need 
not have been taken by the court, such advice '8s in British 
and Canadian trial ) ca rries great weight ; 

(iii) The evidence which wa at any rate admitted by the courts 
conducting trial reported on in Volume V, and which may have 
been taken into account by the courts in deciding on their 
verdicts and entences ; and 

(iv) Pa age from the Judgment in the Justice Trial. 

Due to the con truction of thi la t Judgment it is not always possible 
to state with certainty what the Tribunal regarded as criminal and what 
merely as evidence of kno, iedge, intent or motive. Again, the other three 
:;ource et out above are not all of equal authoritativeness. Nevertheless, 
it mu t be recognised that e en the fir t, namely the findings of courts upon 
certain charge , are not of more than persuasive authority, and it is submitted 
that the analy is that has been a ttempted here and in Volume V of the nature 
of the denial of a fai r tria l, even though based on such differing categories 
of authority i not without interest in the building up of a jurisprudence 
of war crime law. 

6. THE ATTIT DE TAKE BY THE U ITED STATES MILITARY TRIBUNALS TO 

0 TS ALLEGI G CO SPIRACY 

On 9th July, 1947, a joint se ion of five United States Military Tribunals 
wa held in order to hear coun el argue regarding the sufficiency of counts 
which barged defendants with con piracy to commit war crimes and crimes 
again t humanity a a eparate offence. Such counts had been brought not 
only again t t~ e accu ed in the Justice Trial but also against the defendants 
in the trial of Karl Brandt and other (The Doctors' Trial) and in the trial of 
Oswold Pohl and other , which were al o being held before certain of the 
Military Tribunal mentioned above. Counsel for the defendants in these 

( 1) Seep. 102. 
( 1) The denial of one of the rights enumerated above would not necessarily amount to 

the denial of a fair trial, however, and the courts have had to decide in each instance 
whether a ufficient number of the rights which they have regarded as forming part of the 
general right to a fair trial were sufficient ly violated to warrant the making of one or other 
of the legal deductions discu sed on pages 102-3. 
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three trials chailenged the sufficiency of these counts while General Telford 
Taylor, who led the prosecution in these trials, upheld it. 

The main arguments put forward by the defence were the following : 

(i) neither the Charter of the International Military Tribunal 
nor Law No. IO, in dealing with war crimes and crime against 
humanity, " speak of common planning as a puni hable 
separate crime, whereas both laws have in common that in 
their respective figure (a), dealing with the crime again t 
peace, participation in a common plari or con piracy for the 
accomplishment of one of the Listed crime again t the peace, is 
expressly declared punishable " ; 

(ii) the International Military Tribunal held that wherea the 
prosecution in the trial of the German Major War Criminal 
charged a conspiracy to commit not only aggre ive war but 
also war crimes and crimes against humanity, the Charter 
did not in fact define as a crime any con piracy except the 
one to commit acts of aggressive war ·(1) 

(iii) the wording" was connected with plans or enterpri•e invol ing 
its commission " contained in Article JI , 2 (d) of Law o . 

. l0(2) could not be taken to admit char_ges of con piracy to 
commit war crimes and crimes against humanity since •· the 
system of Law No. 10 makes it clear beyond doubt that the 
facts of crimes are exhaustively defined in sub-paragraph I, 
whereas in sub-paragraph 2 only the forms of complicity in 
these crimes are defined ;(3) 

(iv) " The occupation of Germany was carried out together b the 
four victorious Powers, who according to the Berlin declaration 
have confirmed again and again that Germany i to be neither 
annexed nor divided up but on the contrary to be maintained 
as an entity of which the political form is to be determined. 
Consequently, Germany is subject to the united occupation 
Powers as represented in the control council, but not to the 
Russian, the English, the French, the American law as u h. " 
The introduction of the Anglo-American concept of conspiracy 
was not therefore admissible ; 

(v) the words " including conspiracy to commit any uch crime " 
contained in Article I of Ordinance No. 7,(4) mu t be taken to 
mean only conspiracy to commit crimes again t peace, ince 
Ordinance No. 7 did not set out to alter matters of ub tanti e 
law contained in Law No. lO ; 

(vi) the concept of con piracy is not found in modern continenta 

( 1) See British Command Paper, Cmd. 6964, p. 44. 
(') See p. 84, footnote 3. 
( 3) See pp. 38-9. , 
( 4) Article I of Ordinance No. 7 provides that : ·· The purpose of this Ordinan e i . to 

provide for the establishment of military tribunals which shall have power 10 try and pumsh 
persons charged with offences recognised as crimes in Article II of Control Council LI;IW 
No. 10, including conspiracies to commit any such c~. o~hing herein shall 1_>rejudire 
the jurisdiction or the powers of other courts established or wh,~h ITJ~Y be estabb hed for 
the trial of any such offences. " See p. 11 S of Volume [I[ of this senes, and pp. 26- of 
the present volume. 

H 
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codes and i an Anglo-American notion.(1) It would there­
fore be a iolation of the waxim nullum crimen sine lege to 
apply it to German accused.(2) 

Th principal pro ecution a rguments were the following : 

(i) •· The cla ica l definition of ~onspiracy at English com~on 
Jaw is that it i a confederation to effect an unlawful obJect, 
o r to effect a lawful object by unlawful means. Within the 
cope of thi definition , conspiracy is very little more than an 

elaboration of the law of attempts, in cases where the conspiracy 
was un ucces fut in atta ining its object, or of the_ law of princi­
pal and acce orie .and accomplices, if the conspiracy suc­
ceeded in attainfog an unlawful object. Within this sphere, the 
law of con piracy is really just another manifestation of the 
very fami liar problem in all legal systems of how closely or 
in what way an individual must be connected with a crime in 
order to attribute to him, in a judicial sense, guilt. . . . How­
ever, over the cour e of years there have occurred, both in 
English common law and in the continental law, a number 
of effort to apply the doctrine of conspiracy to acts which, 
if committed by a ingle per on, would not have been indictable 
or, in a judicia l ·en e, unlawful . . . it is important to point 
out, therefore, that none of these questionable and perhaps 
dangerou development of the law of conspiracy are in any 
way involved under the London Charter or under Law No. 10, 
or in any of the three ca e before these tribunals in which 
thi juri dictiona l que tion i raised. Neither one, neither the 
London Charter nor the e indictments, seeks to impose 
criminal liabi lity fo r con pi ring in pursuit of a lawful objective. 
On the contrary, the conspiracies involved in these cases are 
conspiracie to com mit acts well established as crimes at 
international law, under the specific language of the London 
Charter and Law o. 10 and, in most cases, under the penal 
law system of a ll civi li ed countries." Moreover. these were 

(') In hi reply, General Telford Taylor mentioned that : " Legal concepts, analogous 
to that of con piracy, are by no means unknown in continental law". . . 

Thu , for instance, Article 265 of the French Code Penal provides that " Any :_issocia~1on 
formed. whatever its duration or the number of its members, and any undertaking arrived 
at for the purpo c of preparing or committing crimes against persons or against property, 
con titutes a crime against the public peace". This provision, inter a/ia, was relied l!pon 
in the trial of Henri Georges Stadelhofer by a French Military Tribunal at Marseilles, 
15th pril , 194 ; in findjng him gujlty of the crime of association de ma/faite11rs, among 
other offence , the Tribunal gave an affirmative answer to the question whether he, a 
German national , was gujlty, during time of war, of" having formed with various members 
of t_he erman estapo an as ociation wi th the aim of preparing or committing crimes 
aga in t per on or property, wi thout justification under the laws and usages of war. Other 
accu ed war riminals have also been found guilty of association de ma/faiteurs by French 
Militar Tribunals . • 

( 2 In hi reply, General Taylor admitted that: " These and other internationally 
con tituted Tribu nals cannot work excl u ively in the medium of German law, or American 
law, or even a ombination of the two. That i not the genius of international law". 
But, ~e added • · if the objections of defence counsel to an infusion of legal principles from 
non-German legal ~ysterns were to be taken at face value, certain consequences would 
flow therefrom which, I am ure, they would find most unwelcome " . For instance. 
" Under German law, a defendant cannot testify under oath in his own behalf. It is 
because of an infusion of non-German legal principles that the defendants in these proceed­
ings are entitled to take an oath and enter that box."" 
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crimes which according to the claim of the prosecution had 
in fact been committed. 

(ii) All systems of law had " concepts, such as acces orie , accom­
plices, conspirators, etc.", whose purpose was to ensure that 
all connected with a crime should be punished, and in approach­
ing the question of what degree of connection with these crimes 
must be established in order to attribute guilt to a defendant, 
we must not become enmeshed in the intricacies of the American 
or English law of principals and accessories, or of conspiracy, 
or indeed in the refinements or peculiar prejudice of any single 
judicial system. International law, with respect to the:.e 
questions, must be derived and applied from a variety of 
sources and legal systems, including both civil and common 
law. And the notion of conspiracy, if sensibly and fairly 
confined, is, we submit, a useful body of doctrine to draw 
upon.(1} 

(iii) " The law of war crimes is, fundamentally, an attempt to define 
the circumstances under which a state of belligerent ho tilities 
makes lawful acts which would otherwise be clearly unlawful ' ', 
acts such as " murder, torture, enslavement, rape, plunder, 
destruction, devastation, etc." The General continued : 
" It is well settled, and we think thi s i an important point, 
that a conspiracy to commit felonies of the e types is an indict­
able offence at common law, and regardless of whether any 
statute expressly so provides. This has been settled in a multi­
tude of English and American decisions over a number of 
years. It was, undoubtedly, for this reason that the draft -
men of the London Charter and Control Council Law No. 10 
saw no need to include an express reference to conspiracy in 
the definition of war crimes and crimes again t humanity, 
any more than they felt it necessary to make expre reference 
to the liability of accessories and accomplices or to the law of 
attempts. AU these things adhere to such crimes automatically. 

" Why, then, did the draftsmen of the London Charter make 
specific reference to ' common plan or conspiracy ' in the 
definition of crimes against peace? Clearly, we ubmit, 
this was done out of abundance of caution becau e of certain 
differences between the nature of crimes again t peace on the 
one hand and war crimes and crimes again t humanity on the 
other hand. . . . But the crime of planning and waging an 
aggressive war is, in many respects, peculiarly an international 
law crime, and particularly subjeet to international juri diction. 
The acts condemned as criminal in the definition of crime 
against peace are not acts which are declared to be criminal 

(1) lfhe defence replied that: " Par!icipation, instigation, aU such mall~rs are, _as a 
matter of course, punishable under con~mental law too ;_ and, ~f cou!se, no mternallo!lal 
penal law can be imagjned without purushmg those who m reality destred the perpetration 
and carried it into effect in some way. 

" The great difference, however, between th_at and conspiracy, a~ we see it, is that many 
may be caught in the conspi~cy charge ."'.ho dtd not themselves de ~re such a deed: but ~.ho 
got involved not through their own vohuon and then are brought tnto the conspiracy. 
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under the internal penal law of most States.(1-) Furthermore, 
while war crime and crimes against humanity can certainly 
be committed by a single individual, it is hard to think of any 
one man a committing the crime of waging an aggressive 
war a a olo venture. It is peculiarly a crime brought about 
by the confederati :1 or conspiracy of a number of men 
acting pur uant to weJl-laid plans. It matures over a long 
period of time, and many steps are involved in its consum­
mat ion. The interrelations between the confederates or 
con pi rator a re likely to be extremely complicated and far­
flung. For a ll the e reasons, and particularly because planning 
an aggre ivc wa r i not, like murder, a standard felony to 
which the orthodox paraphernalia of doctrine as to the liability 
of accomplice automatica lly applies, the draftsmen of the 
London Charter and Law o. IO included an express reference 
to con piracy in the definition of crimes against peace. " 

(i ) " 1 am sure that it never occurred to the Allied Control Council 
\ hen it adopted Law No. IO in December, 1945, during the 
proceeding before the International Military Tribunal, that 
by followi ng the language of the London Charter they had 
excluded from the scope of Law No. 10 conspiracies to commit 
wa r crimes and crimes against humanity. And finally, so 
far as l am aware, uch an idea never occurred to any of the 
defence coun el during the entire course of the international 
tr ial." General Taylor suggest~d that the Internation~I 
Military Tribunal came to the decision quoted above because 
of "an underlying hostility, particularly on the part of the 
continental member of the court, to the concept of conspiracy 
a uch ", and the rrosec utor urged th'at the Military Tribunal 
hould refu e to follow this ruling, which seemed to be con­

trary to the ex pre language of Article 6 of the Charter of the 
International Military Tribunal which stated that : " Leaders, 
organi. ers, in tigators, and accomplices participating in the 
formulation or execution of a common plan or conspiracy to 
commit any of the foregoing crimes are responsible for alJ 
acts performed by any persons in execution of such plan " . 
He claimed that " Ordinance No. 7, under which these 
Tribunal are con tituted, does not make the decisions of the 
International Military Tribunal on points of law binding ". 

(v) Article IJ, 2(2) of Law No. 10 was differently worded from the 
passage just quoted from the Charter, but " its purpose is 
fundamentally the ame. . . . Indeed, the scope of paragraph . 
2 of Article JI of Control Council Law No. 10 which I have just 
quoted i , we believe, broader than that of the doctrine of 
conspiracy.'' 

(1) It would be interesting, however, to find how far tbe provisions of many cont~ntal 
codes regarding " offences against tbe external security of the State " provide against acts 
which amount to planning or carrying out aggressive warfare. Compare, for instance, 
Articles 79-82 of the French Code Penal and Anicles 93, 96, 98 and 99 oftbc Polish Criminal 
Code which arc treated in an Annex on Polish law Concerning Trials of War Criminals 
to be contained in Volume VII of these Repons. 

(2) See p. 84, note 3. 
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(vi) " In applying international penal law,just as in applying domestic 
penal law, we must determine the substantial degree or 
quality of participation in crimes upon the basis of which a fair 
judgment of guilt must be rendered. And in making these 
determinations under international law, it is surely not only 
appropriate but wise to draw upon such well-establi bed bodie 
of legal doctrine in highly developed legal systems as will 
assist us in arriving at a result which commends itself to our 
sense of justice. The International Military Tribunal did not 
find that any considerations of general jurisprudence stood in 

. the way of applying the doctrine of conspiracy in the case 
of crimes against peace." 

(vii) " ·conspiracy to achieve an unlawful objective or to use un~awful 
means to attain an objective is not, properly speaking, a 
separate sub equent crime at all, any more than being an 
accessory or an accomplice is a crime ; it is an adjunct of the 
crime ;" 

(viii) " It is important, also, to bear in mind that neither the London 
Charter nor Law No. IO purports to be a complete, or even a 
nearly complete codification of international penal law " . ... 
Particularly in respect to the necessary degree of connection 
with a crime, the provisions of the London Charter and Law 
No. IO are illustrative rather than exhau tive attempt at 
statutory definition. Neither of them, for exan:iple, ~ak~ 
mention of attempts, yet it surely was not the intention m 
either case to eliminate attempts from international penal 
law. "(1) 

(ix) Ordinance No. 7 expres ly makes conspiracy punishable.(2) 

The Tribunals decided in favour of the defence submi ion, and the 
Tribunal conducting the Justice Trial ruled accordingly (3) on the grounds 
that the Tribunal were bound by the provision of Law o. 10 and of 

(') Some recognition bas been given to the possibility that a person may be guilty of a 
war crime even though he merely attempted_ to commit an offence and the offence was ni:ver 
completed. Thus, Article 4 of the ~ orwegian l aw of 13th December, 1946, on the purusb-
ment of foreign war criminals, provides that : . . . 

" The attempted commission of any cnme referred to_ in Article o. I o~ t_he l?r~nt 
law is subject to the same punishment as an accomph bed act. Complicity I Like-
wise punishable.'• . 

For an application of this provision, reference should be made to p._ 120 of t!i,i volume. 
Again, Article 13 ( I) of a Yugoslav Law of 25th August , 1945, which prov;ides for the 

trial of war criminals and traitors, lays down_ tha~ : . 
" An attempt to commit acts outlined LO this Law sha ll be pum hable as a complete 

criminal act." 
Under the Dutch Extraordinary Penal law Decree of 22nd Dece~ber, 194~ (S~atute 

Book D. 61), an attempt to commit a war crime _is equally puni~hable with the crune itself. 
Neither are convictions for attempts at war cnmes unknown LO French practice. Thus, 

Jean Georges Stucker was sentenced to imprisonment for two years, for the offence of 
having attempted to secure the arrest or detention of a French na_tional, by a French 
Military Tribunal at Metz, 25th November, 1947. This case will receive further treatment 
in Volume VII of these reports. ( In the notes to the trial of ~ker and others.) 

The relevant French provision is Article 2 of the Code Pi nal which tates tba~ : . 
" Any attempted crime which is manifested by t~ comr:ru:ncement of 11_-S execuuon. 

if it has been stopped or has lost its effect only by v1rtue ot circumstances m~el>':~dent 
of the will of its author, is considered to be the same as the completed cnme • 

(2) Seep. 105, note 4. 
( 3) See pp. 5-6. 
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the Charter of the International Military Tribunal(;) which do not define 
con pi racy to commit a war crime or a crime against humanity as a separate 
sub tantive crime. The Tribunal affirmed the right of prosecution and 
defence to introduce evidence, relating to events before September, 1939, 
" if uch fac t or ci rcumstances tend to prove or to disprove the commission 
by any defendant of war crime or crimes against humanity as defined in 
Contro l Council Law o. JO ' .('!) 

In the cou rse of his di enting judgment, Judge Blair made some remarks 
concerning this decision of the Tribunal. His opinion was that: •" Since 
the language of paragra ph 2 of Law No. JO expressly provides that any 
per on con nected with plans involving the commission of a war crime or 
crime again t humanity i deemed to have committed such crimes, it is 
equivalent to providing that the crime is committed by acts constituting a 
con piracy under the ordinary meaning of the term. Manifestly it was not 
nece a ry to place the label • conspiracy' upon acts which themselves 
define and constitute in fact and in law a conspiracy. Paragraph 2 was so 
interpreted by the Zone Commander when he issued Military Government 
Ordinance o. 7, which a uthorised the creation of this and similar military 
tribuna l , and which provide in Article I that : 

· The purpo e of this Ordinance is to provide for the establishment 
of milita ry tribunals which shall have power to try and punish persons 
charged with offence recognised as crimes in Article JI of Control 
Council Law o. 10, including conspiracies to commit any such crimes'." 

The Tribunal, he concluded, ' should therefore declare that military 
tribunals as created by Ordinance No. 7 have jurisdiction over ' conspiracy 
to commit' any and all crimes defined in Article II of Law No. 10 ". 

('> Which was incorporated into Law No. 10 by Article I thereof. 
( ' ) See also p. 90. 

CASE NO. 36 

TRIAL OF GERHARD FRIEDRICH ERNST FLESCH, SS OBE · 

STURMBANNFUHRER, OBERREGIERUNGSRAT 

FROSTATlt-iG LAGMANNSRETT (NOV. - DEC. 1946) AND 

SUPREME COURT OF NORWAY (FEBRUARY, 1948) 

Denial of fair trial. The plea of justifiable reprisals. 
Superior orders. 

A. OUTLINE OF THE PROCEED! GS 

I. THE INDICTME 'T 

The defendant Flesch was charged by the Director of Public Pro ecutio~s 
with having committed war crimes amounting to murder and torture, m 
violation of : 

§ l, cf. §3 of the Provisional Decree of 4th May, l 945, cf. 
§ 233 of the Civil Criminal Code, cf. 
§ 229, cf. § 232 of the Civil Criminal Code, cf. 
§ 242 of the Civil Criminal Code, cf. 
The Law of 6th July, 1946. 

The individual counts of the indictment made the following charges : 

Count I 
(a) In November, 1942, the defendant ga~e orders to the Co_mm~n_dant 

of Falstad Concentration Camp for the shooting of three Norwegian cllLZens 
of Jewish descent. . 

(b} In February, 1943, the defendant gave orders for the shooting of the 
Norwegian citizen Toralf Berg. . . 

(c) In March, 1944, the defendant gave o~ders for the ~angmg of nme 
Russian prisoners of war. The defendant him elf supervised the execu-

tion · h · 
(d) In August- September, 1944, the defendant _gave orders ~or the angmg 

of 15 Russian prisoners of war. The defendant him elf supervised the execu-

tion. h h · f th (e) In October, 1944, the defendant gave order for t e_ ooting o e 
Norwegian citizens Kjell Barre, Kaare Storaas, H~ns Frednk Bye and three 
other persons, to take place while they were being arrested. As a result 
Kjell Barre and Hans Fredrik Bye were shot. , 

(f) In October, 1944, Johnny Pevik was hanged on the defendant s order . 
(g) In February, 1945, the Norwegian citize~s lng~r Tro en and Ole K em­

r0 d were shot on the defendant's orders while being arrested. 

Count II 
(a) In March, 1942, the defendant took part in the 

mung " of Hans Konrad Ekornes. 
111 

' verschlirfte Vemeh-
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(b 1 n the aut umn of 1942, the defendant gave orders to his subordinates 
to mploy flogging a an ord inary mean of punishment for Jewish prisoners 
in Fal tad oncentration Camp. 

(c) In February, 1944, the defendant gave orders for the " verscharfte 
ernehmung ·• of Peter Helland Hansen. 
{ /) In !lay. I 944, the defendant gave orders for the " verschiirfte Verneh­

mu ng ' of Magne Flem. 
(e) In ovember, 1944, the defendant gave orders for the " verscharfte 

Vernehmung · , of Arne To mmeraa . 
(f) Jn ; rch, 1945, the defendant gave orders for the " verscharfte 

Vernehmung " of Ingeborg Holm. 

OWi/ Ill 

In eptember, 1943, the defendant, who was at that time Chief of Falstad 
Concentration Camp, refu ed permi ion for the taking to hospital of 
pri oner Erling Borge who wa uffering from acute diphtheria. Borge died 
a a re ult of the il lne on 22nd September, 1943. 

The Public Pro ecutor acting in the trial was H 0 yesterettsadvokat 
J . C. Mellbye. Counsel for the cefence was H0 yesterettsad ·okat Adam 
Hi th. 

2. THE PO ITIO OF THE CC ED 

The evidence showed that Gerhard Friedrich Ernst Flesch was born on 
th October, 1909, in Poznan. In 1934, he took his degree in law and was 

appointed by He drich to the Ge tapo whe re he was in control of the religious 
eel of Germany. ln 194 , he took part in the German march into the 

Sudetenland, and in 1939, in the an ne ation of Bohemia and Moravia, 
a nd wa later appointed politica l advi er to Gauleiter Sauckel in Thuringia. 

fter the outbreak of the war in September, 1939, he became leader of an 
'· Ein atzkommando ,. in Poznan. In 1940, he joined an SS Totenkopf­
divi ion in their march into France. 

The defendant came to orway on 23rd April, 1940, as Kommandeur of 
the ipo and the SD in Bergen, and from October, 1941, held the same 
po it,on in Trondhjem and di trict, covering most of Northern Norway. 

- Kommandeur of the di trict , he was also chief of Falstad Concentration 
Camp out ide Trondhjem and the prison in Trondhjem. He was given 
the rank ofObenurmbannfiihrer and rece ived the title ofOberregierungsrat. 
Hi immediate uperior wa Fehli . 

3. J DG 1E 'T OF THE FRO TATh 'G LAGMAN SRETT OF 2ND DECEMBER, 1946 

Fie ch wa found guilty on all counts, except points a and c of Count I, 
and wa entenced to death by shooting. The reasons of the Lagmannsrett 
for reaching it decision a re et out below. 

Count I (a) 

During the state of emergency in the Trondhjem area in the autumn of 
1942, a ll male Jew were a rre ted and taken to Falstad Concentration 
Camp. Among them were Schidor ky, aged 55, Glick, aged 65, and Abra­
hamsen, aged 70. AU three were ick men and were allowed to lie in a loft 
during the day. One day in ovember, the defendant came to inspect the 

I 

GERHARD FRIEDRICH ERNST FLESCH 113 

camp. When he saw the three sick men, he said : " Sick Jews lying about ! 
There is only one thing to do, dig a grave and everything will be right." 
(Aber Sie lassen docb keine kranken Juden liegen. Draussen ein G rab 
graben und alles ist in Ordnung.) 

The defendant denied having said anything to that effect but the Lag­
mannsrett felt bound to believe three witnesses, one of whom wa Dr. 
Eitinger, the German M.O. in charge of the ick. Some day later Dr. 
Eitinger had gone to the Lagerkommandant and asked for perrni sion to 
take one of the sick Jews to hospital. The Lagerkommandant had there­
upon gone to Trondhjem to get a permit for the transfer of all three sick 
men to hospital. When he returned the same evening, the three men were 
taken from the camp. 

Since then these three Jews bad not been beard of, neither had it been 
possible to trace their names in any hospital regi ter. The only evidence 
that has come to light is a letter from the Sipo to the Swedish Consulate 
General in Oslo, dated 31st May, 1943, which, in reply to some inve ligations 
started by Schidorsky's relatives in Sweden, stated that Schidor ky had died 
of pya:mia in Falstad Camp on 13th November, 1942. 

The defendant insisted that he had not seen the Lagerkommandant a he 
had been in Germany at that time. It has not been po ible to ascerta in 
that it was the defendant who saw the Lagerkommandant or that it had been 
he who had given the actual orders for the e:\termination of the three Jew , 
and the court, therefore, felt bound_ to acq uit him on Count I ta) . 

Count I (b) 

Toralf Berg, who had been one of the leaders of the local branch of the 
Military Organi ation-the Norweg.ian underground movement-had been 
arrested on 15th August, 1942, and was sent to Falstad Camp \ here he had 
been badly ill-treated during several interrogations. He was hot on 16th 
February, 1943, on the defendant 's orders. 

The defendant bad admitted to having given the orders but had mai ntained 
that Berg bad been sentenced to death by a German militar court in 
Dombaas, about 150 miles from Trondhjem. The Lagmannsrett could not 
accept that explanation. Berg had shared a cell with even other pri oner 
to whom he bad spoken freely but to whom he had never mentioned having 
been tried or court-martialled. Nor wa there any proof that Berg had been 
taken from the camp to Dombaas where the court bad o ten ibly entenced 
him to death. A letter received by Berg's father from the Sipo informing 
him of his son's suicide also contradicts defendant ' statement. 

The Lagmannsrett found that the defendant was guilty of ha ing cau ed 
Berg's death without a trial, and that be had thu iolated the la\ and 
customs of war. 

Count I (c) and (d) 
The defendant bad admitted having given the order for the e ecution of 

two lots of Russian prisoners of war. He had statt:d that the pri oner had 
been sent to Falstad from various camps in the di trict and had a ll been 
guilty of criminal acts, such a,<; attacks with explo ive , murder a~d pre­
parations for .mass escapes. He maintained that every o~e of the pn one 
had been sentenced to death by a Wehrmacbt court martta l. The rea n 
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, hv they had not been executed by the Wehnnacht, but sent to him, were 
tha-t he had been commi ioned to investigate through interrogations how 
fa r orwegians and orwegian illegal organis~tions had been implicated 
in tho e ubvers ive activi tie . 

On the ba i of the e idence ubmitted in the case, the Lagmannsrett 
a urned that before J 943 pri one rs of war w~ o had committed offences while 
in camp were dealt with by the Wehrmacht, and that the Wehnnacht 
court martial only were con idered competent to try such cases. In 1943, 
howe er, it had been decided that the Sipo should take over cases against 
pri oner of , ar who had e caped from the camps and had committed 
criminal act while at liberty. After Himmler in July-August, 1944, had 
become in charge of matter concerning prisoners of war, it was decided that 
tbe Sipo hould al o take over ca es against prisoners of war who had 
committed crime while in ca mp without formal sentence being passed. 

ircum tance indicate that no entences whatever had been passed on any 
Rus ian pri oner of, a r or at any rate not on those referred to in Count I (c) 
and (d. 

far a the pri oner of , a r referred to in point (c) are concerned, the 
evidence ubmitted to the court did not, however, prove sufficient to dismiss 
the defendant' tatement that they had been sentenced by a court martial. 
A urning that to be correct, the defendant's acts could not be characterised 
a being at variance with the law and customs of war, in particular Article 8 
of the Hague Convention concerning land warfare. The prosecution had 
not ucceeded in provi ng that the e prisoners of war had not been court­
martialled and the Lagmann rert, therefore, acquitted the defendant on that 
point. 

A regard point (d), however, the Lagmannsrett could not accept the 
defendant's statemen t. evera l German witnesses who had been in charge 
of the investigation into the ca e against a number of these prisoners of 
war had lated that none of them had been sentenced for if they had been 
tried, they would in the cour e of their duties have been informed whether 
they had been sentenced or not. The Lagmannsrett, therefore, found it 
proved beyond doubt that the prisoners referred to in point (d) had been 
executed wi thout a previou trial and that defendant had been cognisant of 
the fact. Hi actions, therefore, were at variance with the laws and customs. 
of wa r, in particular Article 8 of the Hague Convention regarding land 
warfare. A the defendant had committed those acts knowingly and 
intentionally he had al o iolated § 233 of the Norwegian Civil Criminal 
Code. 

The Lagmann rett regarded a immaterial the defendant's plea that the 
German treatment of Ru ian pri oners of war must be adjudged in the Light 
of the Ru ian treatment of German prisoners of war. 

Count I (e) 

The Lagmannsrett found it proved that in October, 1944, defendant had 
given orders for the arre t of a number of Norwegian citizens, and that in 
the course of the arre t ix of them were to be shot from behind as if hit 
while e ca ping. Of the three Ge tapo men who were in charge of t~e arrests. 
Roth arrested his se en men but did not shoot two of them as ordered. 
Koczy shot Barre but not Bye, who, he stated, was wanted in connection 
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with some investigations. Bye was shot later by Koczy ostensibly while 
trying to escape. The third Gestapo man, Dudeck, had made bis arrests 
but had not carried out the order as to the shooting of two of the men. 

The defendant had stated that he gave those order in accordance with 
written directives received from Feblis who had aid that the men to be shot 
had already been sentenced by a Standgericbt. The conclu ion i ine itable, 
however, that the real reasons for the arrests and the shooting were reprisal 
against the Norwegian underground movement whose activi tie were 
allegedly in violation of international law. 

According to defendant, he bad sent a report to Fehli mentioning the 
persons who, in bis opinion, would be arrested, and Fehli , relyi ng upon 
the authority of an Erlass from Himmler concerning ul,ver ive activitie in 
occupied countries, had decided which of them were to be hot. 

The defendant 's orders to his underlings had been to hoot the ix men a · 
soon as they were identified. The Lagmannsrett found that even though 
the six persons may have been guilty of subver ive activitie , the whole 
procedure was at variance with the laws and custom of war. According 
to Article 30 of the Hague Convention regarding land warfare, even pie 
caught in fiagrant e delicto could not be shot without trial, and per on who 
had committed such acts as the six men bad been charged with could 
obviously not be placed in a less favourable position. As mentioned above, 
the defendant had maintained that he bad been told by Fehli that a ll ix 
persons had been sentenced to death by a Standgericht, but the Lagman n rett 
found that even if defendant were to be believed on thi point, he mu t have 
known that such " sentences " were actually only admini trative deci ion 
taken by Feblis which could not be regarded a a entence in the en e a 
understood by international law. The defendant himself had admitted that 
the shooting of the persons in question was an act of repri al camouflaged 
by a Standgericht sentence. . It must be remembered that of tho e doomed 
persons who bad not been shot by the Gestapo men on the pot not one wa 
executed later. 

The Lagmannsrett could not accept the defendant ' plea that the pro­
cedure applied in these instances could be regarded a ju tifiable act of 
reprisal. Experts on international law are divided in their opinion a to the 
legality of reprisals. Whatever the l~gal po ition, an act of repri I an in 
no circumstances be pleaded in exculpation unle it wa at the time, 
announced publjcly as such, or it appeared from the act it elf that it a 
intended as a reprisal and showed .;!early again t what unlawful act it wa 
directed. None of the incidents in question fulfilled any of the e minimum 
demands. Gestapo man Dudeck bad stated that defendant had given e plicit 
orders to shoot the persons in question from behind so as to make it eem 
as if they had been shot while escaping. It wa not a t aU clear from the e 
acts of alleged reprisals against what definite kinds of breache of international 
law or German criminal provisions they were intended to erve as repri al . 
The defendant had maintained that the acts of repri al in que tion were 
directed against a number of subversive acts de cribed in quite general term , 
such as sabotage, guerrilla warfare, etc. The Lagmann rett , bowe er, could 
not regard guerrilla warfare in general as a breach of international law. lt 
is a fact that soldiers had been sent to Norway fr m England to s.abota£e 
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facto rie and military objective , but in dealing with cases like that, the 
German had never distingui hed between such acts having been executed 
by men in uniform or by oldiers in civilian disguise. When such acts of 

botage bad been carried out by-soldiers iii uniform, they did not constitute 
a breach of international law. 

The Lagmannsrett thus came to the conclusion that the acts in question 
could not be regarded as reprisal but must be considered as acts solely 
intended to terrorise the population in order to stem the underground 
movement. lt was significant in the Lagmannsrett ' s opinion that the defen­
da nt· underlings had reacted again t the inhumane orders by trying to avoid 
ca rrying them out . 

The Lagmann re~ found that the shooting of Barre had been carried out 
in accordance with detailed in tructions. Consequently this act was a viola­
tion of§ 233 of the orwegian Civil Criminal Code. As regards the defen­
da nt· order for the shooting of the others, the Lagmansrctt found that this 
con tituted attempted murder, an act punishable according to § 233, cf. 

49 of the Civil Criminal Code. 

Counr I (f) 

Pevik was arrested in the a utumn of 1943, on suspicion of having smuggled 
arm and taken part in sabotage. During various interrogations he had 
been cruelly ill-treated until in October, 1944, the defendant had given orders 
fo r hi hanging. 

The defendant had made everal contradictory statements on that count. 
ln the first place he had maintained that the execution was based on a sentence 
by the SS und Polizeigericht ord in November or December, 1943, but had 
been po tponed pending inve tigations into other cases. Later he had stated 
that Pevi k was kept alive because he was regarded as a hostage, later still 
that he wa to be exchanged for a German prisoner. In October, 1944, 
the defendant had allegedly received orders from Fehlis to execute the 
entence. The defendant denied the ill-treatment. 

The Lagmannsrett found it proved that Pevik had not been sentenced by 
any court. Several German witne se closely connected with the SS und 
Polizeigericht ord, among them the secretary to the court, denied that 
Pevik had been tried, and one German witness bad stated that the defendant 
had told him that Pevik was to be executed pursuant to the " Nacht und 

ebel. Erla ". In 'the light of all the available evidence, the Lagmannsrett 
found that Pevik had been executed at variance with the laws and customs 
of war. As the defendant had committed those acts knowingly and intention­
ally, he had al o vioiated 233 of the Norwegian Criminal Code. 

Count l(g) 

The Lagmannsrett found it proved that the defendant on 15th February, 
1945, gave orders for the arre t of Ingar Tro0en and Ole Kvemr0d and for 
their shooting while being arre ted. Tro en was shot while he was leaving 
bis hou e, whereas Kvernr d wa arrested to begin wit!1, but shot later when 
allegedly trying to escape. Even though Tro0en and Kveror0d as section 
leaders of the Military Organi ation were liable t be sentenced to death by 
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a German court martial , the Lagmannsrett found that the procedure followed 
by defendant, as far as Tro0en was concerned, was at variance with inter­
national law. As to Kvernr d, however, the Lagmannsrett could not but 
accept the possibility that it might have been true that he was shot while 
trying to escape as stated by the German witness who had shot him. A 
defendant had acted knowingly and intentionally, he bad at the ame time 
violated § 233, cf. § 42 of the Norwegian Civil Criminal Code. 

Count II 
lo accordance with what defendant himself had explained, the Lagmann -

rett found it proved that the so-called method of ·' verscharfte Verneh­
mung " of prisoners, in order to extract information, wa brought into force 
in Norway in 1940-41. The Polizeikommandeurs were ve ted with the 
authority to issue written permits for the application of that method. l ater 
the individual investigators (Sachbearbeiter) were delegated with authority 
to use this method if they found it necessary. 

The Lagmannsrett then. twrned to the individual in tances of torture 
covered by Count II and found it proved that all the victims had been tortured 
in the most appalling way by the application of the mo t vicious and sadistic 
methods of torture ever employed by the Germans and that these acts of 
torture had been carried out either on special orders or with the conniva nce 
or approval of the defendant. As, however, these acts of torture did not 
give rise to any legal problems, it is considered beyond the cope or purpose 
of these present Reports to go into further detail as regards the e idence of 
the individual acts of torture. It will suffice to state that the Lagman rett , 
on the basis of the overwhelming evidence submitted to the court, found 
that these acts were committed in violation of § 229 of the Civil Criminal 
Code as all the acts of torture referred to had been carried out according to 
the authority or general directives from defendant wlio must have been 
aware of the fact that these would result in grave bodily harm. The defen­
dant thus violated § 232 of the Civil Criminal Code in so fa r a the act had 
been committed knowingly and intentionally and in a particularly painful 
way. 

The defendant had pleaded that all his acts had been carried out on 
superior orders either according to general or special directive . The Lag­
mannsrett, however, found that as the defendant had been aware that bis 
acts were in violation of international law, superior orders could not be 
invoked in exculpation. 

Count Ill 
Erling Borge was taken to Falstad ·concentration Camp on 8th September, 

1943, suffering from diphtheria. The M.0. repeatedly asked the camp 
commandant for permission to have the patient taken to hospital but wa 
refused. The Lagmannsrett found it established that the camp commandant 
had applied to defendant for permission to move Borge to ho pital but that 
the defendant had said that the patient was going to die in any case and could 
thus as well remain in his cell. Borge died on 22nd September. 

The Lagmannsrett found that the defendant, by refusing Borge' admis ion 
to hospital, bad wilfully and knowingly violated § 242 of the Civil Criminal 

Code. 
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4. THE APPEAL TO THE S PREM£ COU RT OF NORWAY 

The defendant appealed to the Supreme Court against the sentence of the 
Lagmann iett primarily on the grounds that : 

(a) the Lagmannsrett had wrongly applied the provisions of the law 
on criminal procedure and 

(b) the Lagmannsrett had wrongly interpreted and applied the 
pro i ion of international and orwegian substantive law. 

He al o appealed on the grounds that the punishment decided upon by 
the Lagmann rett wa too evere. 

The de'tail of the points of the appeal will appear from the account of 
the deci ion of the Supreme Court. 

5. TH£ DECISION OF THE SUPREME CO RT O 12TH FEBRUA~Y, 1948 

The defendant appeal wa unani mously rejected . 

Judge Soelseth in giving the reasons for the court's decision dealt with 
defendant's appeal point by point. 

The defendant had maintained that whilst the preparations for the trial 
were going on, he had been taken to Bergen and other places for interrogation 
purpo e . Becau e of that he bad not been able to study the voluminous 
material ubmitted to the court and to prepare bis defence as thoroughly 
as he would have liked to . Furthermore, during the trial his opportunity 
to confer with hi German counsel had been limited, and according to 
prison regulation , he had not been allowed to work on his defence after 
10 p.m. This complaint wa ruled out by Judge Soelseth who found that 
defendant had been given ample time to prepare his defence, confer with his 
co un el and explain him elf in court. 

The defendant had complained that the Lagmannsrett had refused to 
ummon or order the interrogation of four German witne ses, one of whom 

could have te tified that death entence had been passed on the Russian 
prisoners of war mentioned in Count l (d) of the indictment whilst the other 
witne e could have stated that death sentences had also been passed on 
Toralf Berg and Johnny Pevik, cf. Count l {b) and (D re pectively. Judge 
Soel eth observed that according to the records of the Lagmannsrett trial, 
the court had reque ted the pro ecution to try to trace these German wit­
ne e . The pro ecuti n had done its utmost but had not been able to 
trace them. The Lagmann rett had found that there was not sufficient 
rea on to adjourn the trial becau e of this as it was considered doubtful 
whether their evidence would have been of any decisive importance in view 
of the convi ncing evidence a lready submitted to the court. Before the case 
came up before the Supreme Court, two of the witnes es had been found 
and interrogated but their evidence, quite unexpectedly to the defendant, 
had supported the prosecution ' contention. 

Judge Soel eth then went on to di cu s the defendant's allegation that the 
Lagmannsrett had wrongly applied the law. The defendant had contended 
that the Lagmannsrett had erroneously assumed that the executed persons 
mentioned in Count I (b) (e), (f) and (g) of the indictment could not be 
legally executed witho ut a previou trial. According to the defendant, 
the e perso ns were franc-tireur who e actions were at variance with inter­
national law a nd consequently they were not entitled to be treated according 
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to regulations laid down by international law. Judge Soelseth ruled out 
this objection. In his opinion it was quite clear that in the prevailing 
circumstances the fight of the underground movement against the Germans 
could not in itself be regarded as being at variance with international law. 
The question whether such resistance against the occupying Power was a 
breach of international law or not had no bearing on the question at issue, 
namely, what procedure the occupying Power was bound by international 
law to apply against people who had taken part in subversive activities. 
Judge Soelseth held that it was an unquestionable principle of international 
law that punishment could not be inflicted unless the guilt of the accused had 
been established through judicial procedure and he made reference to 
Konz's Kriegsrecht und Neutralitiitsrecht, page 97. He also recalled that 
the Supreme Court had taken the same view in the cases against Osca r 
Hans,(1) and against Latza and two others.(2) It might not be clear according 
to international law what requirements the tribunal or the authorities which 
take the decision must fulfil , but Judge Soelseth felt satisfied that the mini­
mum demand for such procedure was that the accused could not be entenced 
without having his guilt investigated in a proper and fair manner. To 
ensure this result, it was necessary that the accused be informed of the charge 
and the evidence brought against him, and that he be given opportunity 
to defend himself and to offer counter-evidence. The Lagmannsrett found 
that as regards the Norwegian citizens who had been executed, no uch trial 
or proper investigation had been instituted. Judge Soelseth agreed with the 
Lagmannsrett that the procedure applied by the German a uthoritie in these 
instances did not fulfil the minimum demands as laid down by international 
law. Thus it had been established as rega rd the persons mentioned in 
Count I (e) and (g) respectively, that they had been arrested subsequent to 
the decision for their execution, and that they had not been interrogated at 
all. 

Judge Soelseth agreed with the view held by the Lagmann rett to the effect 
that the execution of the orwegian citizens withou t pre iou trial could not 
be regarded as constituting justifiable repri als and made refe rence to 
what had been held by the Supreme Court in the ca e against Bruns 
and others.(3) 

As to the Russian prisoners of war referred to in Count l (d) of the indict­
ment, the defendant had maintained that the Lagmann rett had wrongly 
considered it immaterial that the Russians shot German pri oner of war. 
In this connection the counsel for the defence bad pointed out that Russia 
had not become a signatory to the Geneva Convention and that he had 
decreed tha t she would not treat members of the German a rmed force in 
accordance with the Geneva Convention . Counsel for defence claimed 
thatGermanpri onersofwarwere bot by the Ru ians when taken pri oner, 
a fact which in his opinion justified the German to shoot Ru sian pri oners 
of war without trial, at any rate those who were guilty of crimina l offence . 
Judge Soelseth did not find it necessary to deal with the que tion v hether or 
not Russia had complied with the provisions of the Geneva Convention 
in her treatment of German prisoners l)f war. He found it ufficient to point 

( 1) See Volume V of this series, pp. 82-93. 
( 2) It is hoped to report this trial in a later volume of this series. 
( 3) See Volume III of this series, pp. 15-22. 
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out that it did not follow from the fact that Russia had not become a sig­
natory to the Geneva Convention that the general provisions of international 
law hould not be complied with by the Germans when dealing with Russian 

ri oner of war. 
Defendant had pleaded superior orders and maintained that he could not 

e held re pon ible unless it could be hown that he had known that the 
rder were illegal. Judge oelseth ob erved, however, that uperior 

order could not be pleaded in exculpat ion, cf. s 5 of Law o. 14 of 13th 
December, 1946, and it was clear from what had been stated by the Lag­
mann rett that defendant had in all in tances been aware that he had acted 
in iolation of international law. 

A to Bye and Kvernro d, cf. Count I (e) and (g) respectively, defendant 
had maintained that he could not be fou nd guilty of the attempted murder 
of the e per on . Although he had given the orders for their execution, they 
were not actually shot as a con equence of these orders. In their attempt 
to e cape, a ne, si tuation had ari en which con tituted the immediate cau e 
fo r their booting Thus it had come to a break in the causative relation 
between hi order and the hooting . Judge Soelseth felt satisfied that the 
Lagmann rett had interpreted the law correctly when finding defendant 
guilty of attempted murder in the ca es of Bye and Kvernro d. 

A ub idia ry appeal had been launched by defendant against the degree 
of puni hment imposed by the Lagmann rett. Judge Soelseth held that in 
view of the fact that the defendant had held the high position of a Kom­
mandeur of the Sipo since October, 1941 , he could justly be made per onally 
re pon ible fo~ the act carried out by his underlings. According to Judge 
Soel eth it could not be pleaded in mitigation that it might have been possible 
that se era! of the executed per on would have been legally sentenced to 
death by a proper tribunal. On the other hand, however, it had to be 
remembered that the defendant had by hi orders and actions deprived these 
per on , wbo were in hi power, of the opportunity of having the charges 
again t them tried in a proper way. Thus Judge Soelseth agreed with the 
Lagmann rett that the upreme penalty had to be applied in the case in hand. 

The remaining Judge , Berger, Schei, Stener en, Krog, Gaarder, Holmboe, 
Bonnevie and Stang concurred in Judge Soelseth 's opinion. 

B. OTES O THE CASE 

Among the mo t important a pects of the present case is the definition by 
Judge Soel etb of the minimum req uirements of a fair trial.(1) This has been 
referred to at the appropriate poin ts in the oommentary to the Justice 
Tria/. (2) 

It may be added that the po ition of Rus ian prisoners of war, which was 
al o referred to by Judge oel eth, received treatment in other trials, including 
the Milch Trial conducted befo re a United States Military Tribunal in 
Nuremberg.(3) 

(') Seep. 11 9. 
(2) See 0 foo1notes on p. 103. 
(3) To be reported in Volume VII of this series. 
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1, LAW 

OF 
REPORTS OF TRIALS 

WAR CRIMINALS 
SELECTED AND PREPARED 

BY THE UNITED NATIONS WAR CRIMES 

COMMISSION 

One of the air:ns of th i series of Reports is to relate in summary 
form the course of the most important of the proceedings taken 
again~t persons accused of committing war crimes during the Second 

World War, apart from the major war criminals tried by the 

uremberg and Tokyo International Military Tribunals, but 
including those tried by United States Military Tribunals at 

uremberg. Of necessity, the trials repo1ted in these volumes 
are examples only, since the trials conducted before the various 

All ied Courts number well over a thousand. Toe trials selected 
for reporting, however, are those which are thought to be of the 

great st interest legally and in which important points of municipal 
and international law arose and were s:::ttled. 

Each report, however, contains not only the outline of the 
proceedings in the trial under review, but also, in a separate section 

headed " Notes on the Case", such comments of an explanatory 
nature on the legal matters arising in that trial which it bas been 
thought useful to include. These notes provide also, at suitable 
points, general summaries a::!d analyses of the decisions of the 
courts on specific points of law derived primarily from a study of 
relevant trials already reported upon in the series. Furthermore, 

the volumes include, where necessary, Annexes on mupicipal war 
crimes laws, their aim being to explain the law on such matters as 
the legal basis and jurisdiction, composition and rules of procedure 
on the war crime courts of those countries before whose courts the 
trials reported upon in the various volumes were held. 

Finally, each volwne includes a Foreword by Lord Wright of 

Durley, Chairman of the United Nations War Crimes Commission. 
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