
\JNCU'b - Wo'(~~ ~~€A'3 - ~l{_,~ \.,,\N L€M~1(2.C ~ ~IA_ ·5 ~ ~~d, ~~""'' ~s 
- JtA,ns13 'vv\ed V\.>f C ~-S-6-13] 

O[ ApY\ ~ q 

3q A~fi \ 1~4S" 

S- 1oolt, 

5ot '-I 
r;le , 



THE UNITED NATIONS 
COMMITTEE OF JURISTS 

Washington, D. c. 

RESTRICTED 
Jurist 14 
DP/4 
April 10, 1945 

UNITED KINGDOM PROPOSALS REGnRDING 

THE STATUTE OF THE PERMANENT - ................ __,_ - - ................. __.._ 

COURT QE INTERNATIONAL JUSTICE 

1 

The United Kingdom support s generally such amendments 
of a formal character in the several clauses of the Statute 
as may be necessary to replace r eferences to the League by 
references to the United Nations Organisation and its 
Charter, etc. Consequently, no proposals of detail will be 
made in the following suggestions on this purely formal 
matter. 

The following proposals, so far as they rela te to the 
Constitution of the Court, are directed to two main obj ects. 
Firstly, they are inspired by the conception that the obj ect 
should be to elect the best possible Court, irrespective of 
considerations of nationality ; s econdly, on the other hand, 
they seek indirectly to r ea.lise, so far as possible, the 
largest representation on a geographical basis. 

The scheme by which it is sought to produce thi s 
result is. the following: Each Government a party to the 
Statute of the Court should nominate a candidate, who . 
should be one of its own nationals, and who would automati­
cally, by the fact of nomination, become a member of the 
Court. Out of the Members of the Court nine persons would 
be elected as Judges of the Court by the ordinary machinery 
of election. Those MembeFs not elected as judges would be 
available at all times to serve as additional or supple­
mentary judges or to serve as ad hoc judges in cases where 
their countries were involved as litigants, but had not 
got one of their na tionals a.s a regular judge of the Court. 

If this scheme were put into effect, it would be pos­
sible to reduce the number of regular judges of the eourt 
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without prejudicing the principle of representation on a 
geographical basis and while making full provision for the 
possibility of judges being absent through illness, leave 
or other causes. 

.ll 

The following detailed amendments to give effect to 
these and other points are proposed by the United Kingdom 
Government. (It is assumed that the necessary changes~of 
detail will in any event be made to make the Permanent 
Court a part of the United Nations Organisation). 

Article 1. Strike out the whole of the second sentence. 
It seems, under present day conditions, to be unnecessary. 
With regard to the first sentence of this Article all .that 
would seem to be necessary is some simple provision to the 
effect thtl t the Court shall function in accordanc_e with 
the provisions of the Statute. 

Article J• This Article should be drafted on some such 
lines as the following: "The Court shall consist of mem­
bers of the Court nominated by Governments in accordance 
with Article 4, of which nine shall be elected as judges". 

Article 4. Nomination by the national groups in the 
Court of Arbitration should be replaced by nominntion by 
Governments. This provision should be to the effect that 
ec:ch Government is to nominate one member, who should be 
one of its own nationals. The second paragraph of Article 4 
would be deleted. 

Article 5. The requests here mentioned should be ad­
dressed to Governments and not to the members of the Court 
of Arbitration. 

Article 6. Substitute the word "Government" for the 
words "national Group". 

Af~9r Article 7 insert a new Article on the following 
lines: "The persons thus nominated shall constitute the 
members of the Court, from which the judges of the Court 
shall be elected, in accordance with Articles 8-12. Members 
of the Court not elected as judges, shall be available to 
act as supplementary or additional judges in case of need 
or to make up the required number of judges under Article 
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25. Where any country is entitled under Article . 31 to have 
an ad hoc national judge sitting on the Court for the hear­
ing of a particular dispute, the mcmber of the Co.urt nominated 
by the government of that country shall automatically act 
as such judge. 

/i.rticle 8. Substitute "judges ti for "members". 

Article 9. There is a certain inconsistency between 
thts Article and Article 2, which specifies that judges 
should be elected regardloss of their nationality, since it 
is hardly possible to give effect to Article 9 without having 
regard to considerations of nationality. The United Kingdom 
Government does not desire to .make any definite proposal 
for the amendment of Article 9, but draws attention to the 
point and suggests that it should be considered by the Con­
fer ence. 

Article 10. The second paragraph should be struck out. 
According to the system proposed above, there c~n never be 
more than one national of any country proposed as a candidate. 

Article 13. The first paragrc.ph should be amended on 
the following lines: "The judges of the Cour't shall be 
elected for nine years and maybere-elected; provided, 
however, that if the judges elected at the first election 
of the Court,. three ( to be chosen by lot) shall retire at 
the-· end of three years, and, unless re-elected, shall be 
replaced; and that at the end of six years three more judges 
(to be chosen by lot from those who have not previously 
retired and been re-elected) shall similarly r etire and, 
unless re-elected, shall be repl~ced. 

Article 15. For "a member of the court" substitute 
"a jwjge of the Court". 

Article 16. For "members of the Court" substitute 
"judge of the Court". 

Article 19. ~his Article is correct in principle but 
it was consequential on an Article in the Covenant of the 
League of Nations, according to which all representatives 
of members of the League, when engaged on .the business of 
the League,were to enjoy diplomatic privileges and immunities. 
In the same way, the corresponding J;_rticle in the new 
Statute of the Court should be based on the Article in the 
Charter of the new Organisati6n dealing with the diplomatic 
privileges and immunities of the representatives of the 

·members of the Organisation and of its officials. 
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Article 23,. Second paragraph. For "members of the 
Court" substitute "judges of the Court'I. 

Article 25. Second paragraph . For the word "eleven" 
substitute "nine" and c:..fter the word "Rules of Court" 
substitute the following for the rest of the paragraph: 
"may provide for calling upon one or more of the members of 
the Court, not elected as one of the regular judges, to sit 
as a judge and thus allow one or more of the regular judges 
according to circumstances and in rotation to be dispensed 
from sitting'!. 

Article 25. Third paragraph. For "nine" substitute 
"seven". 

Articles 26 and 21• As the special chambers for labour 
and transit cases have never been employed, it is suggested 
that these provisions should be replaced by conferring a 
general faculty on the Court to constitute special chambers 
in such cases as may seem appropriate. The Court should 
also have power to appoint and co-opt technical assessors 
to sit with it (but without the right to vote) in any ce.se 
in which the Court considers that this procedure would be 
desirable. 

The provision whereby, in labour cases, the Inter­
national Lt,bour Office was at liberty to furnish the C2ur t 
with all relevant informatiotJ. should be preserved and 
should be generalized to enabie cny international organ or 
institution to furnish the Ccurt ;·!i th information in any 
appropriate case. 

Article 29. This provision, contemplating a summary 
procedure for the hearing of urgent c~ses, hQS in fnct only 
been us~d twice and might w8ll be dispensed with, since it 
would appear that, in generc2.l, states which submit a dispute 
to the Court prefer to have 1 t o.djudic r. ted upon by means 
of the ordinary procedure of the Court. If the summary 
procedure is, as suggested, done away with, this will entail 

- a corresponding deletion of the paragraphs in Articles 26 
and 27, which have reference to this particular form of 
procedure. 

Article_J.Q. Delete the second sentence. 

Article 31. Paragraph two. For the phrase "the other 
party may choose a person to sit as judge" substitute "the 
member of the Court nominated by the other party shnll be 
appointed to sit as a judge of the Court for the purposes 

_of the dispute." The second sentence of this paragraph 
should be struck out. 
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·: : .Article 31. Paragraph three. For the phrase 1' ec.ch 
of these parties may proceed to select a judge, as provided 
in the preceding paragraph" substitute "the members of the 
Court nominated by these parties shall be appointed to act 
as judges of the Court for the purposes of the dispute. 11 

Article 31, Paragraph 4 should be struck out. 

Article 32. First paragraph, For "members of the 
court" substitute "judges of the Court," 

Article 32. Paragraph 4, This should be reworded so 
as to provide that members of the Court not being regular 
judges should receive an indemnity for e~ch day on which 
they sit, but no regular salary or only n small one, 

Article 33, The United Kingdom Government suggests 
that consideration should be given by the Committee to the 
question whether, despite the f act that the Court is to be 
an organ of the United N~tions Organisation, its finances 
should not nevertheless be pl~ced upon an independent basis, 
and not be part of the finances of the Or ganisation. 

Article 36. First Par agraph. The words "all cases" 
should be altered to "all cases of a justiciable character," 
This alter~tion would bring this paragraph into line with 
the second paragraph of Article 30, in which it is clearly 
contemplated that the cases to be submitted to the Court 
shall be of a legal character. 

One question which will arise in connection with 
Article : 36, is whr-.t action should be taken concerning the 
existing acceptances of the "optional Glause", by which a · 
number of countries have, subject to certain reservations, 
bound themselves to accept the jurisdiction of the Court 
as obligatory. Should these acceptances be regarded as 
having automatically comG to an end or should some provision 
be made for continuing them in force with perhaps a provision 
by which those concerned could revise or denounce them, 

III Procedure 

There are a number of provisions in this Chapter, for 
instance Articles 45, 47, 48, 49, 51, 52, and 54, which 
might well form the subject of rules of the Court rather 
than figure, as they do at present, in the substantive 
Articles of the Stntute. Consideration should be given to 
the question of transferring such provisions to the rules 
of the Court. 
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Articles 56 and 57. The present system under which 
there is one opinion representing the judgment of the Court, 
while, on the other hand, there may be as 'many dissenting 
opinions as there are dissenting judges, is not entirely 
satisfQctory. Erch dissenting judgment, peing the work of 
one particular person, forms a coherent w~ole, whereas the 
opinion which represents the judgment -of the Court is an 
amalgamation of the views of a number of judges~ The 
result in the past has not infrequently been that the dis-

. senting judgments read more convincingly than the judgment 
of the Court itself. It is suggested that a better system 
for the future would be to require every judge, whether of 
the majority or of the minor.1ty view, to set forth · the 
reasons for his view in a separate opinion. 

IV Advisory Opinions 

Article 65. The jurisdiction to give advisory opinions 
is at present limited to those cases in which such an opinion 
is reo.uestcc. by the appropri2.te body of the rnternational 
Organisation. There does not appear to be any sufficient 
ground for this limitation and it is suggested that the 
faculty to give advisory opinions, which h2. s proved in the 
past to be of grec:-.t value, should be extended to two further 
classes of cases. In the first place, it should be open to 
any recognised and properly constituted InternationQl . 
Organisation to apply directly to the Court with a request 
for an advisory opinion. Secondly, it is suggested that 
it would also be of great value if Stc:.:. tes, 12.z _?.greement 
amon&st themselves (not, of course, unilaterally), were 
able to apply to the Court for an advisory opinion. They 
would thus, in many cases, obtnin advice as to their legal 
position which would prevent an eventual dispute leading to 
litigation. 

If the for egoing suggestions concerning advisory opinions 
were adopted, it would, of course, be . necessary to. introduce 
safeguards, with a view to ensuring tnQt the requests ad­
dressed to the Court were confined to matters of a strictly 
justiciable nature, and, mor~ovar, rel2ted to actual matters 
of f&ct which had arisen between the parties concerned. · 
To achieve this, it would be desirable to confer on the 
Court a right to reject any request for an advisory opinion, 
if the Court considered that, in the circumstances, the 
request was not one to which it, as a court cf law, ought 
to accede. 

New Article. Suitable provision should be made for 
enabling the Stc:-.tute of the Court to be o.mended without the 
necessity of obtaining the unanimous consent of all the 
parties. 
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THE UNITED NATIONS 
COMMITTEE OF JURISTS 

1Nashington, D. C. 

RESTRICTED 
Jurist 15 
G/10 
April 10, 1945 

SUMMARY OF SECOND MEETING 

Interdepartmental Auditorium, Conference Room B 
Tuesday, April 10, 1945, 10:15 a.m. 

The meeting was opened by the Chairman, Mr. Hackworth, · 
who spoke of the desirability of completing the Committee's 
work before the opening of the San Francisco Conference, 
and raised in this connection the question of the hours dur­
i~g which the Conference would sit. 

, After a short discussion, it wa.s decided that the Com­
mittee would meet from 10:00 to 1:00 in the morning and from 
2:30 to 5:30 in the afternoon. The question was raised 
whether advisers to the delegate would be permitted to speak 
during the meetings. It was noted that some advisers were 
sitting in the absence of the delegate of his country. It 
was agreed that it would be proper for a delegate to desig­
nate an adviser to sit in his place during .his absence and 
that this should be announced. It wns also e.greed that a 
delegate might authorize an adviser to speak. 

The Chatrman stated that the United States had prepared 
a revJsed Statute, which was distributed (U.S. Jur 1, G/1, 
April 2). The Chf'.irman Sfl.id thA.t the French text would be 
supplied and explained thPt the drRft was a suggestion to 
Pid the Committee in its discussions. 

Mr. Castro ( El Sal vndor) suggested the.t short minutes 
of the meetings be mc".de avRilc"ble. The Chnirman s::i.id that 
it WRS hoped that such minutes could be distributed eRch 
morning covering the proceedings of the dny before. The 
Che.irmnn suggested thPt the Committee begin with .Article l 
of the Statute P.nd that when difficult questions were 
e~countered they be referred to subcommittees. 

Mr. Ramadan (Egypt); r.cknowledging th?.t, Recording to 
the Dumbarton Oaks ProposP.ls, the Ste..tute is to be n part 
of the Organization, inquired whether it would not, never­
theless, be better to separQte the two ~nd thus to keep the 
Court free from political questions. 
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The Chairman, noting the connection between the two 
under the provisions of the Dumbarton Oaks Proposals, was of 
the opinion that the question thus raised was political and 
not to be decided in this Committee. 

Mr. Garcia (Peru) thought tha.t the question was impor­
tant for the future of the Organization. While agreeing 
that it should be decided at San Francisco, he concurred in 
the view that the Court should be independent of the Organi­
zation in order thRt it be freed of political influence. 

Mr. Ramadan expressed the belief that no decision could 
be made in the Committee--tha.t its function is to make recom­
mendations to the various gov2rnments. He thought that the 
Committee should not refrain from making recommendations on 
matters coming within its province. 

Ambe ssador Ca.rdova (Mexico) expressed the view tha. t the 
San Francisco Conference was the proper body to decide the 
relationship between the Permanent Court and the Organization. 
The Mexican Government did not envisage a danger that the 
Court would be submitted to political considerations and 
felt that its independence would be assured by the terms of 
its Statute. He felt that recommend~tions by this Committee 
would have value. 

Mr. Ni~ot (Belgium, Alternate) suggested th?t it would 
resolve any difficulty as to the power of this Committee if 
the Rapporteur would include in the final report a statement 
th?t all proposals were merely recommendations to the 
San Fr~mcisco Conference. 

The Chc1irmnn observed that the Committee should not 
spend much more time discussing the question of the Court's rele­
tionship to the general Organiz~tion, c1nd proposed thPt it 
be deferr~ct until the end of the meeting of the Committee 
of Jurists, at which time the Committee might, if it wished, 
vote on a recommendation to be me.de to the S8.n Francisco 
Conference. 

Mr. G2.vrilovic ( Yugoslr-i.via) expressed agreement with 
the Chairman, but Rddod that in his view the International 
Court could not function properly other than as an organ of 
the general International Organization. 

Mr. Basdevant (Fr2nce) was willing to recognize that 
the Committee's views on this question could only be recom­
mendations for San Frrncisco, nnd assented to postponement 
of further discussion. He thought it w~ll, however, that 
the question hD.d been brought up Pt this time, and wished 
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to point out its importance. The Dumbarton Oeks Proposals 
call for a Court PS the judiciRl org2n of~ gener~l Inter­
national Organization. There arise several questions con­
cerning the connection of the two bodies. Should the judi­
cial organ be attached to the political organ of the United 
Nations? This is a political problem, but it has juridical 
aspects which must be considered. One question is, whether 
the Statute of the Court should be annexed to the Charter of 
the political Organization·, so t):lat any State joining the 
latter would automatically become a member of the former. 
Another question is, whether States not members of the 
United Nations will be permitted to adhere to the Court. 
A juridical problem here grows out of the fact that some 
members of the United Nations hEi.ve obligations under the 
Statute of the old Court toward States which are not among 
the United Nations and which, therefore, presumably will 
not be members of the political Organization. 

Sever~l points of contact have existed between the 
League of Nations and the PermRnent Court of Interne.tional 
Justice, and these must be taken into account. One such 
point of contact is the participation by the Le~gue's Council 
and Assembly in the election of judges for the Court. A 
second is ,found in the provisions for finRncing the Court 
through the Lec1.gue. A third is the provision in the Ste.tute 
of the present Court which permits the Council r.nd the 
Assembly to request Pdvisory opinions of the Court. It 
must be decided whether these relationships shall be changed 
Hnd, if so, what arra.ngements are to be substituted for them. 

These are questions of political importPnce, but the 
Committee ,must consider them from a juridicel standpoint. 
There is no objection to reserving them to the end of the 
meetings, but the Committee ought to keep them in mind. 

Mr. Spiropoulos (Greece) considered that, so far PS the 
Committee WRs concerned, the question had alre~dy been 
decided in the Dumbarton Orks ~greement, nnd thPt further 
policy decisions were for tho SF!n Frrmcisco Conference. 

The Ch~irmen rgreed, strting thPt it WPS the first duty 
of the Committee to drctft a. Str.tute, fl.nd thr.t the Committee 
could make recommendations later if it desired. Mr. HRckworth 
hnd Article 1 of the United St~tes Proposal distributed in 
English and French texts as follows: 
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STATUTE OF THE PERMANENT COURT 
OF INTERNfTI0NAL JUSTICE WITH 

PROPOSED REVISIONS 

Jurist 15 

Ohe barred words are omitted, and the underscored 
words are added by the proposed revisions._? 

Article 1. 

11 -A The Permanent Court of International Justice 
:is aepeeyestaa3::isaea, ¼B. aeeepaaRee w!ta APt:iele 3:4 
ef tae SeveRaRt e~ tae teag~e ef Nat:ieRs, established 
.£1 the Protocol of fil~nature of December lb, 1920, and 
the Protocol for the Revision .of the Statute of Sep­
tember 14, 1929, functionj.ng under _this StAtute, ~he.11 
be the _P.rincipal judicia_~ organ of The United Na t101l§_, 
This Court shall be in addition to the Court of Arbitra­
tion organized by the Conventions of The Hague of 1899 
and 1907, and to the special Tribunals of Arbitration 
to which St2tes are alwe.ys at liberty to submit their 
disputes for settlement. 

* * * 

STJ\TUT DE LA C0UR PERM/i.NENTE 
DE JUSTICE INTERNATIONALE 

AVEC LES REVISIONS PROPOSEES 

r1es mots barres sont supprimes et les mots 
soulignes sont ajoutes pnr les revisions proposees.J 

Article 1. 

IndependR~ment de la Cour d'arbitrage, organisee 
par les Conventions de La Haye de 1899 et 1907, et des 
Tribunaux speciaux d 1 arbitres auxquels les Etats 
demeurent toujours libres de confier la solution de 
leurs differents, eeRfePm,mest ~ l£aptie3:e 3:4 dH P~ete 
ae 3:a See~ete aes Natiess, la Cour Permanente de Justice 
Internationale, etaglie ]ar le Protoc9l~ de signature 
du J~ D~cembre. 12.?Q, §11e Pro~ocole £Our Ja revision 
du Sta tut du 14 Septembre 1929, .§...8...D! 12our ripondre aux 
be~oii:is g,es Nation~ Q&~, 1-' organisrne .judiciaire 
12r1nc1pal des Nations Unies." 
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Mr, Jessup (United States, Adviser) stated that the 
French text of this Article should be changed so that the 
phrase "as adapted to the purpose s of the United Nations" 
will correspond to ''the chief judicial organ of the United 
Nations." 

The Ch2irman invited discussion on Article 1. 

Mr. Fitzmaurice (United Kingdom) suggested that the 
phrase "principal judicial organ of the United Nations", 
appoRring in this Article should be deleted in this Article, 
since this provision should properly appear i.n the Charter 
of the United Nations. 

For the same reason he suggested omitting Article 1 
entirely, The second sentence of this ~rticle he felt could 
be struck out 2s superfluous. 

Mr. De Visscher (Belgium) and Mr. Escalante (Venezuela) 
indicated their agreement as to omitting the discussion of 
Article 1, ~nd the ChRirmRn, after referring the matter to the 
Committee, announced the.t this wns generPlly agreed to, for 
the time being. · 

The ChPirman went on to SRY that if the PermPnent 
Court of InternPtional Justice is to be continued many 
Articles of its Statute will require no chPnge, He suggest­
ed thR.t the question of continuing the Court be discussed, 
noting et the snme time that it wns a politicPl question for 
consideration at the s~n Fr~ncisco Conference. 

Mr. Jorst~d (Norway) . thought it would be preferable 
to retain Article 1 in some form appropriate to the Dum­
barton Oaks Proposals. Otherwise the numbering of the whole 
Statute would be confused. 

The Chairman then called for discussion of Article 2. 

Mr. Escalante proposed the following revision of 
Article 2 (distributed as document Jurist 7, April 10.): 

12 

"PROPOSED REVISION OF ARTICLE 2 OF THE STATUTE 
OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE, 

SUBI,; ITTED BY THE REPRESENTATIVE OF VENEZUELA 

Article 2. The Permanent Court of International 
Justice shall be composed of a body of independent 
judges elected on the exclusive basis of their technical 
qualificetions and personal reputation. 

* * * 
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REVISION DE L'ARTICLE 2 DU STATUT 
DE LACOUR PERMANENTE DE JUSTICE INTERNATIONALE 

PROPOSEE Pt.R LE REPRESENT1'1TIVE DU VENEZUELA 

Article 2. La Cour Permanente de Justice Internatio­
nate est un corps de magistrats independants, elus ex­
clusivement en raison de leurs qualites techniques et de 
leur reputation personnelle." 

The Chairman then called for discussion of Article 3. 

Mr. Fitzmaurice stated ·that his Government wished to 
suggest the reduction of the number of judges in combination 
with certain proposals relating to nomination and election. 
He expressed the desire to have the best possible Court as 
a court and felt that there were inherent disadvantages in 
a large court. ne pointed out that most high courts through­
out the world sit in small chambers of from seven to nine 
members. 

Mr. Wang (China) felt that the nominaiing procedure 
undsr the· old Statute is rather complicated and favored the 
direct nomination of one candids.te by each Government. 
Mr. Wang also thought that the election procedure should be 
simplified. 

Ambassador Cordova was opposed to the nomination of 
non-national candidates, since, under this system some can­
didates were practically elected in advance by receiving 
concerted nominations by a number of St?tes. He felt that 
the candidRtes should be on an equal footing. 

The Mexican delegPte also favored election of judges 
by the Ass embly only. 

Mr. Novikov (Soviet Union) indicated approval of direct 
nomination by Governmonts. 

Mr. De Visscher "inquired why the draft provided for 
election by the Assembly and Council "of The United Nations" 
rather than "the Organization of the United Nations". The 
Chairman explained thc1.t this phraseology involved e.n assump­
tion and that chenges ~ uld be made in accordance with deci­
sions reached a t San Francisco. 

Mr. Basdevant declRred that the existing method of 
making nominR.tions had not proved inconvenient; in his view 
it should be retRined. So far as election was concerned, 
he thought the simultaneous p2.rticipetion by both · Assembly 
and Council wRs a safeguard which tended to assure wise. 
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selections and that it, too, should be continued. 

Ambassaqor Mora (Chile) favored di~ect nomination by 
Governments. He thought that under the old system there had 
been some instances of dissatisfaction. 

Mr. Spiropoulos stated that a distinction should 
be made between two questions under discussion. As to the 
method of election, he felt that the proposal to have ~nly 
the Assembly participate in election of the judges raised a 
political question, and ought not to be considered. As to 
the method of nomination, he was in favor of direct nomination 
by Governments. 

Dr. Escalante and Mr. Star-Busmann (Netherlands) declared 
themselves in favor of the direct system of nominations. 

Ambassador· Cordova suggested that the two questions, 
that as to nominations and that as to elections, be considered 
separately and voted upon accordingly. 

Amba~sador Mora wished to reply to the remark of the 
delegate from Greece that the method of election wa.s a po­
litical question. If the Committee takes this attitude, he 
declared, it will not make much progress in its deliberations. 
Most of the articles of the Statute h2ve their political 
aspects, but the Committee must give its opinion on them 
notwithstanding that fact. The Committee should decide now 
whether it will express its opinion on each part of the · 
Statute, even though there may be political implications to 
the problem. If it does not decide to do so its report will be 
very incomplete. 

Mr. Jorstad su~ported retention of the existing systems 
of nomination and election. 

Mr. Simpson (Liberia) inquired whether the Council er 
the Assembly initiated the election under the language of 
Article 4, "tho members of the Court sha.11 be elected by the 
Assembly and by the Council". 

The Chairman expla.ined that under the present Statute 
the Council Hhd Assembly voted simultaneously, independently 
of ee.ch other. The Cha irman then stated that Fi. number of 
the delegates appeared to be in favor of a system of direct 
nomination, and enumerated those who had so expressed them­
selves. (These included the delegates of Chile, China, 
Greece, Mexico, Netherlands, Union of Soviet Socialist 
Republics, United Kingdom 7 and Venezuela.) He proposed that 
these delegates should meet and frame a text to present to 
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the Committee. On the question of the method of election, 
the Chc'lirmc1.n regarded the Cammi ttee e.s bound by e. provision 
in the Dumbarton Oaks Proposals celling for joint election 
by Council 2nd Assembly. /This was an error which the 
Chairmen noted in the afternoon session./ He suggested that 
if the Committee felt strongly thet only-the Assembly should 
participate in the election, it might put in brackets, in 
the final report, the words giving the Council a role in the 
election, and append a note expleining its action to the San 
Francisco conference. 

Mr. Benes (Czechoslovakia) observed that, in considering 
whether to perpetuate the old system of election, the Com­
mittee should bePr in ~ind thet the Council and the Assembly 
were not related in the same we-.y under the Dumbarton Oaks · 
Proposals as under the League of Nations. 

Ambassador Cordova said that he would submit in writing 
his proposal regarding elections. But he saw no reason why, 
if the Cammi ttee decided that the Assembly a.lone should 
elect~ its conclusion should be placed in brackets in the 
report. The Rapporteur could of course record the vote. 

Mr. Read (Canada) pointed out that if Article 1 were 
eliminated, the reference in Article 4 to the Permanent Court 
of Arbitration should probe.bly be made more complete. He 
wished to inquire whether the question of the number of 
judges was to be discussed later, for he wished to me.ke ob­
jections to decreasing the number. 

Mr. Read also declared that his Government, and the Bench 
and Bar of _Canada, were strongly in favor of retaining the 
existing method of nominating judges for the Court. (He 
referred to Recommendation 3 of a statement prepe.red by the 
Canadian Bar which he proposed to circulate.) It was their 
view that the present system enables a country to have a 
share in the nomination and election of the Court even though 
one of its own n?.tionals is not chosen. Tnus, under the 
existing system, Canada ha s taken pride in nominating several 
distinguished jurists of other countries who were elected to 
the Court, even ~hough no Canadian has yet been on the Court. 

The Che-.irman observed that the question of the number 
of judges had been left open pending the distribution of 
certain proposals. 

With reference toe suggestion that the vote be t~ken 
on the method of nomination, Mr. Fitzmaurice suggested that 
this be deferred pending the distribution of his Government's 
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proposal. He went on to explain briefly that unde~ this 
proposc:1.l each Government would nominc1.te one candidate and 
that 2.11 persons thus nominated would become members of the 
Court. The active judges of the Court would be elected from 
this body. This would permit a smaller Court since there 
would be a large and representative body of potential judges 
who would also be available to serve as ad hoc judges. This 
plan was intended to meet the dual problem of a small Court 
and of securing adequate representation. 

The Chairman observed that the Government of the United 
States took the position along with the Government of CanP.da 
of reta.ining the present system of nominating judgeso On 
the question of election, he observed the..t the Dumbarton Oa.ks 
ProposRls called for continuing the system of the old Statute. 
He thought that if it was desired to change this method by 
climina.ting the Council this could best be done in accordance 
with the Dumbarton Oaks mandate by including the word 
"Council" in brackets and including the views of the Committee 
in its report to be presented to the San Francisco Conference. 

The Chairman then read the following letter received by 
him from the Carnegie Endowment for International Peace: 

12 

"The Carnegie Endowment for International Peace 
has been greatly interested for many years in the 
Permanent Court of International Justice and has 
issued several publications on the subject and assisted 
in the issuance of others. In your capacity as a mem­
ber of the United Nations Committee of- Jurists to con­
sider this subject, I have the honor to send you, 
with the compliments of the Endowment, the following 
publications: 

The Permanent Court of Interne.tional Justice, 
by Judge Manley o. Hudson 

International Tribunals Past and Future, by 
Judge Manley O. Hudson 

Instruments relating to the Permanent Court 
of International Justice. International 
Conciliation pamphlet No. 388 

The International Court of the United Nations 
Organization. A Consensus of American 
and Canadian Views 
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Statement of Principles and Joint Action by 
the Canadian Bar Association and the 

. American Bar Association 
American Bar Association Journal for 

April 1945 

In sending these publications, please also 
accept my personal compliments. 

(Signed) Geo. A. Finch, Director." 

The meeting then adjourned. 
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MEllORANDUM PRESENTED BY THE DELEGATION OF VENEZUELA 
ON BASES FOR THE ORGANIZATION OF THE 

I NTERNATI ONAL COURT OF JUSTICE 

Among the resolutions adopted at Dumbart .:m Oaks was 
one recognizing the need of setting up an international 
court of jus t i~e as t he juridical body of the organization 
contemplated by said Proposals. 

The ant ecedents available from the Permanent Inter­
national Court of Justice of The Hague are widely known. 
The meritorious work oone by it through the years, and : 
the modifications from time to time sustained by it con­
stitute a fund of valuable experience for adaptation of 
that legal organization, in its entirety, to the new needs 
of the community of nations. 

These reasons were taken into account at Dumbarton 
Oaks, when proposing the elternative either that the sta.tute 
of t he Court there contemplated become the present statute 
of the Permanent International Court of Justice, which 
would continue in force with such changes as might be ex­
pedient, or otherwise t hat a new statute be adopted which 
would be structurally based upon the former. 

The mission that will have to be discharged by the 
International Court of Justice in the future organization 
will be one of the most serious and transcendent for the 
maintenance of ireace among the nations. It would seem 
indispenseble tn enhance its orestige and authority, by 
clearly determining the scope of its jurisdiction and the 
machinery of its operation, in everything connected with 
the peaceful settlement of controversies. It would also 
be advisable to define just what its connection with other 
bodies appertaining to the organization would be, to support 
its interposition in conflicts of a political nature so as 
to secure its opinion on the legal points arising in such 
controversies and to procure universality of the court by 
all pertinent means. The method of electing the members 
of the oourt and the extension of its competence to the 
international administrative field are also important 
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aspects which it would be advisable to take into account. 

The Government of Venezuela has carefully studied 
these problems taking into consideration the resolutions 
adopted at the Dumbarton Oaks Conference and, very specially, 
the repbrt of the un-official Inter-Allied London Committee 
on the future of the Permanent International Court of 
Justice. As a result of this study, it submits to the 
consideration of the United Nations Committee of Jurists 
the following 

BASES FOR THE ORGANIZATION OF AN INTERNATIONAL 
COURT OF JUSTICE 

I, - GENERAL PROBLEldS 

1.- The court should be the essential integrating 
element of the international organization. 

2.- The members of the international organization 
would, for all purposesi be members of the court. The 
States which are not members of the organization would also 
not be members of the court, in that they would not parti­
cipate in its organization or in the designation of its 
membership; provided, however, thet they should have some 
relation with the said entity, so as to submit themselves 
to, or fall under, its jurisdiction. 

3,- The statute of the court should be substanti­
ally the same as that of the permanent international court 
of justice, with the changes required by the new international 
conditions. 

4.- The stetute of the court should be approved 
and ratified together with the general agreement for the 
establishment of the organization, and as an instrument 
complementary to it, 

5.- There should be only one court, and its deci­
sion should not be subject to appeal. This would not 
prevent recourse to review, just as was the case with the 
permanent international court of justice. 

6.- Notwithstanding the secondary nature of these 
problems, it seems desirable to recommend that the court 
have its seat in a territory other than that where the polit­
ical bodi~s of the organization meet regularly--the seat 
might continue to be at The Hague. It would be desirable 
that provision be made to enable the Court to convene out­
side of its permanent seat, in exceptional cases. The 
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name adopted at Dumbarton Oaks seems to be adequate: Court 
or Tribunal of International Justice. 

II. - PROBLEilm RELATIVE TO THE ORGANIZATION AND 
PROCEDURE .QE . .I!lli COURT -

1.- It would be desirable to cut the number of 
active members of the court to nine, and to establish a 
quorum of seven members for its oneration. 

2.- It also seems desirable to retain the same 
term of office of the judges (nine years), but provision 
should be made for their partial replacement every three 
years, that is, that every three years three judges should 
be elected. It would be desirable to consider the adoption 
of compulsory retirement of the judges upon reaching the 
age of~. 

3.~ It seems desirable, further, to recommend 
a procedure of election based on the following plan: 

1).- The government of each member state 
of the organization shall appoint two representatives. 
The governments should be urged to appoint jurists with 
technical qualifications and recognized renutations, and, 
in making such appointments, to hear the opinion of the law 
schools, of the highest courts, and, in general, of the 
representative organizations of the national juridic 
science. 

2).- The representatives appointed by the 
governments sh8ll constitute an international electoral 
college; their term of office shall be nine years; and they 
shall function in the college in accordance with their 
free individual opinions. 

3).- The electoral college referred to shall 
name five candidates for each vacancy for the office of 
judge which is to be filled. These candidates shall be 
appointed by a majority of votes, for which purpose each 
representative shall cast one vote. When it is necessary 
to fill a vacancy caus ed by the completion of the term of 
a judge, the college shall place the name of the outgoing 
judge at the top of the above-mentioned list. The ballots 
of the representatives may be cast in person or by mail, 
and the Secretariat of the court shall act as the Secretar­
iat of the college • . · 

4).- The general assembly shall appoint a 
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regular judge and two alternates, from the list of five 
candidates submitted to it by the college. 

5).- The cancidates designatsrl by the college 
may or may not be members of the college, and they shall be 
elected on the exclusive basis of their technical quali­
fication and personal reputation. 

4.- In the event that, in a question brought 
before the court, one of the judges has the same nationality 
as one cf the part ies, the :iti:1er party would ha ,re-; ,~:;,_;--, right 
to appoint a supplementary judge to the membership @f the 
electoral college. 

5.- The court may not have more than two judges 
with the same nationality. 

III.- PROBLEMf RELATIVE TO THE DUTIES AND OPERATION 
OF .Tiill COURT 

A) Jurisdiction 

1.- The court would be competent for any question 
that the parties might submit to its jurisdiction. 

2.- The jurisdiction of the court would be com­
pulsory for the members of the general organization in 
conflicts of a juridical nature. In this coru1ection, it 
won~~.J be desirable to give to such conflicts a •~:~:!1e ral 
d1:!.::.ig -;.:=i.tion, to be followed, as an explanatory t:~_ ·Ue, by a 
re~~~~1~e to the cases foreseen in Article 36 of ~1e Statute 
of t'·.t? ~-t?rmanAnt Intern& tional Court of Justice and in the 
se co::-id paragr2.ph of Article 13 of the Covenant of the 
League of Nations. 

3.- The court shall determine the limits of its 
competence. In consequence, exceptions relative to polit­
ical conflicts and to questions falling under the internal 
jurisdiction of a State should be heard as exceptions before 
the court. 

4.- The court shall hear a case whenever any 
other means of pacific settlement may have failed or may 
not have been made effective, and this course may be fol~ 
lowed at the request of any of the parties. 

5.- It seems desirable to allow the court to hear 
a case suggested to it by the Council. 

6.- In the event of a conflict between States 
which are not members of the organization, in the assump­
tion that the general organization is not made universal, 
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it seems desirable to establish: 

a) that a State which is not a member be 
enabled to go before the court against a member State; 

b) that a member State should be enabled 
to go before the court against a non-member State; 

c) that provision be made for the possibility 
that non-member States subscribe to a clause of submission 
to the jurisdiction of the court; and 

d) that the council may transmit to the court 
juridical conflicts to which non-member States are parties. 

7.- The council should be empowered to dictate 
precise measures to impose the jurisdiction of the court 
or to execute its decisions. In such action by the council 
the requirements of the procedure relating to a unanimous 
vote or to an excessively qualified vote should be eliminated 
or reduced as much as possible; in any event the possible 
existence of the power of suspensive veto on the part of 
a great power concerned should be elimincted. 

8.- A study should be made of a way to different­
iate clearly, in the matter of trectment, between a State 
submitting to the jvrisdiction and decisions of the court 
and a State repudiating them. It seems de~irable to recommend 
that a State repudiating the jurisdiction or decision of 
the court be suspended from the enjoyment of the rights 
inherent to membership in the international organization. 

9,- It seems desirable to recommend th2t the 
obligation of the council, in regard to the imposition of 
the jurisdiction and decisions of the court, be especially 
compelling in those cases in which the court has acted at 
the suggestion of the council. 

10.- In the undertakings of submission to the 
jurisdiction of the court, .implicitly expressed by the 
signature of the instrument constituting the court, any 
statement of reservation should be avoided as far as 
possible. 

If t his is unavoidable , such reservations should 
be limited to one or tv•10 general formulas. In this con­
nection the following might be considered admissible: 

a).~ A reservation in reference to events 
which took place before c given date, as, for example, the 
beginning of hostilities or the signature of peace treaties; 
and 

b).- A reservation in reference to relations 
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with States which may be regarded as not submitting to the 
jurisdiction of the court. 

11.- In regard to the law applicable, the pro­
vision of Article 38 of the statute of the Supreme Inter­
national Court of Justice does not give occasion to any 
fundamental objection. 

B) Advisory Opinions 

12.- The court should be enabled to give ad­
visory opinions in juridical questions or on juridical 
points or aspects of political questions. 

13.- The following would have the right to petition 
such opinions: 

a).- The Assembly; 
b).- The Council; 
c).- The International Organization; end 
d).- The States in particular, by means of 

restrictions assuring the proper use of this right. 

14.- The court would decide on its competence 
for giving an opinion, on the basis of the subject, of the 
person, or of the international body requesting it. 

15.- On pertinent points arising in political 
conflicts, provision should be made to make obligatory the 
procedure of petitioning the opinion of the court. This 
reouiremcnt might perhaps be mede effective by establishing 
that a qualified minority of the council would be enabled 
to call for the reauired petition. 

16.- It seems advisable, in a general way, to 
ext end the opportunity for petitioning and for giving ad­
visory opinions in that sphsre of ection in which the 
judicial activity of the court is the smallest. 

C) Com-r,l cmentary Duties 

17.- The court shall have the following complemen­
tary duties: 

a).- It sbould be a supreme court within 
the international administrative system. In this regard, 
it should have the power to settle conflicts of competence 
between international bodies and should be able to set 
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itself up as a court of appeal for ouestions coming in first 
instance under the jurisdiction of other international 
administrative courts which may be created. 

b).- It should be empowered to unify the 
interpretations given to international agreements by the 
different national or international courts. This power 
should be exercised only at the request of governments or 
representatives of international bodies. 

D) Procedure 

18.- The court should determine its own procedure, 
which might be similar to that of the permanent inter~ 
national court of justice. 

19.- The decision should require a majority of 
five votes, that is, an absolute majority of the members 
of the court. 

20.- The court should be considered as the success­
or of the Permanent Court of International Justice. In 
this regerd, the signatory states of the agreement should 
indicate that all powers and duties granted by previous 
conventions to the Permanent Court of International Justice 
should be regarded as granted to the court which is to be 
created within the new organization. 

Washington, Anril 9, 1945. 
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CORRECTION DU TEXTE FRANCAIS DES ARTICLES 26 ET 27 
DU STATUT DE LACOUR DE JUSTICE I NTERNATIONALE, 

PROF OSK!? f' AR LA DELEGATION FRANCAISE 

(La presente est une correction du Document Jurist 6, 
G/6, en date du 10 Avril 1945.) 

ART ICLE 26. 

La Cour peut, de temps a autre, constituer une ou 
plusieurs Cha~bres pour connaitre d'affaires determinees 
ou de categori es determine~s d'affaires. Le Reglement de 
l a Cour pourra pourvoir a l'institution d'assesseurs siegeant 
dans ces Chambres sans d~oit de vote. 

A la demande des parties, les affaires seront soumises 
aces Chambres et jugees par elles. 

ARTICLE n_. 

Tout jugement rendu par l'une des Chambres prevues 
aux articles 26 et 29 sera un jugement rendu par la Cour. 
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MEMORANDUM BY THE LIBERIAN GOVERNI,lENT 
ON THE INTERNATIONAL COURT OF JUSTICE 

(With French Translation) 

In connection with Chapter VII, the following suggestions 
are offered by the Liberian Government with reference to the 
International Court of Justice: 

(a) That the Court envisaged by this report should be an 
independent or~anization unaffected by international politics 
and left free to exercise its juridical functions. 

(b) It does ap~ear, and should be specifically provided, 
that no single country should be habitually represented on 
tha t Court or given permanent representation. 

(c) On the question of a number of Judge s , it apDec>rs 
thc>.t nine ( 9) would . be adequate and seven ( 7) should con­
stitute the quorum of the Court. 

(d) As to the period of appointment , t he system recom­
mended in order to prevent complete disorganization of the 
Court by the retirement of all the judges at one time is 
favourably considered. It is the opinion of the Liberian 
Government that after a period of nine (9) years service any 
judge should not be eligible for re-election, for thereby 
a sort of permanent representation of the country of which 
he is a national would be obviated. 

Furthermore, the combined intellects and talents of all 
of the nations of the world should be able to produce a suc­
cessor for any one who has served for nine (9) years. 

(e) On the question of National and Supplementary Judges 
t h is Government is of opinion tha t provision should be made 
for them in whatever scheme that is formally adopted for the 
re-organization of the Court. 

That it should provide definitely that ea.ch such Judge 
should sit in conjunction with the Permanent Judges 1·rhenever 
any matter is being he2rd to which t heir country is a party. 

(f) In orcier that the Court mibht be reooved from the 
poss ibility of al~enation from its wain objective, this 
Government 1 s view is that its functions should be purely 
judicial. 
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Furthermore, 1t should have compulsory process over all 
nations subject to the General Internat1on?l OrgBri1zat1on 
atr,ticipat ed to be set up a.ft er the War; whereby upon the 
complaint of any nation th e other, against ~~om the complaint 
is mRde, would be compelled to ,3bi0.e vhatevnr judgment is 
given. 

(g) This Government r"' commends that no opinion or judgment 
of Municipal Courts should be apperlPble to the Court of Inter­
national Justice except in cases growing out of international 
disputes in which juriediction is snPcificPlly conferrPo. upon 
the Court by the provislons of treaties in force. 

(h) This Gr.ivernment is of opinion that ther -=- should be 
no regi onrl chr mbers of thir Court for it would be a rP.ther 
involved end intricRte 8ystem whlch mF-y hP1:1nr-;r the proper 
functioning of the International Court of Justice. 

* * * 
MEMORANDUM SUR LA COUR INT"SRNATIOI'JALE DE JUSTICE, 

PRESENTE PAR LE GOUVERNEM~NT DU LIBERIA 

Ence qui concerne l e Chepitre VII, le Gouvernement du 
Liberia soumet le8 propositi ons suivPntes, concernPnt la Cour 
Int ernetionPle de Justice: 

( F ) Le Cour en questi on devrait ~tre un orgrnisrne 
in6'.ependFnt qui ne sera.i t pP S influence ppr le. poli tique 
internationr l e et qui e.urDit t out e libert~ d 1 action dnns 
l'exercice de ses foncti ons jurid1ques. 

(b) Il s emble qu e nul r:fJY R n~ devrAi t flv oir de rapresP.ntant 
hebituel ~ ladit ~ Gour ou y etre repr~s ente de fe9on nermP-nente. 

Cc) Ence qui concerne le nombre de juges, 11 P.emblereit 
qu 1 un totvl de neuf (9) rera1t ~dP.quet et que sept (7) 
constituereit le quorum ae lF Cour. 

(d) Pour ce qui est de la dur~e de l eur mBndRt, con­
sid~rPtion frvoreble est 2cc nr0~e D la rn~tt ooe r ecommandee 
dsns l e but d 1 evit er le d~s orgenisetion complete de la Gour, 
du feit du retrait s1multan~ ~e la t ntelit~ des jug~ s. Le 
Gouvgrnernent du Lib~rie estime qu 1 aur~s un mandet d~ neuf (9) 
ans, un juge ne devrait pPs ~tre re~ligible, efin d 1 ~viter la 
reprlsentetion oermenentP A le Cnur du peys dont 11 poss~de la 
nationalite. 
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~ De plus, la cornbinaison des intellige nces et de s t a lents 
de l a totalite des na tions du monde devrPit §tre A m~me de 
produire un successeur pour toute ~ersonne ayant rempli un 
mandat de neuf (9) ans. 

(e) Ence qui concerne la question de juges nationaux 
et de juges auxiliaires, le Gouvernement du Liberia estime 
qu I ils devraient etre ·o:"eVUs 2.UX diSlJOSi tions officiellement 
adoptees pour la reorg~nis a tion deli Cour. 

Il devr2it etre decide·, de f 2~on formelle, que chacun 
de ces juges devrait sieger conjointement avec les juges 
permanents, a taus les deba ts de questions auxquelles leur 
pays se r ait partie. 

(f) Le Gouvernement du Liberia consid~re que les fonctions 
de la Cour devraient @tre purement judiciaires; afin d 1~viter 
toute possibilite que celle-ci ne perde de vue son objectif 
principal. 

De plus, l a d~cision de la Cour devrait ~tre obligatoire 
pour toutes les na tions membre s de 1 10rganisa tion Generale 
Intern2.tionale qui doi t etre etablie a.pres l a Guerre; de sorte 
que, sur la pl a inte d 1une nation quelconque, toute autre 
nation fais ant 1 1 objet de cette plainte serait tenue de se 
conforme r e. 1 12.rret rendu. 

(f) Le Gouvernement du Lib~ria recom□ande qu 1aucun avi s 
ou a rI'et de s Cour s Eunicipo.le s ne :Juisse ~tre sourais en aplJel 
a l a Gour de Justice Internat ionale, exceptG lorsqu 1 il s 1a6it 
de questions soul evees par des differends interna tionaux pour 
lesquels les dis~os itions des tra ites en vigueur reconnaissent 
f or uel lemen t l s comi;etence de l e. Cour. 

(h ) Le Gouverne ment 
devra it pe s comr:)Ort er de ~- - , 
un sys teme embrouill e et 
ban fonctionnement de l a 
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du Liberi P es time que l edite Cour ne 
Crw mbr es Re gion 8l es, qui c ons tituer a.i ent 
comnl i oue suscentible d 1entr2ver le - ~ ~ 

Cour Interna ti,:mele de Jus tice . 
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