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violen tly with a h d foo t ,. h . 
ome of them inj ured .. . , : ereby prisoners., were caused . ~ea; pci on ,w;do, ,;;,~" a ::h~h "';:'pemng Jew;sh pri,':.,;,:;~ 
uc et o f water over them. , rus and thereafter " emptying 

nder a ' econd count th aga in t the · . e accu d was charg d · . . 
by the ace /;~ o;~~1 ,tr~~ pe~~i ve of their race or r:ligr~~h s~~•lar offences 
the ma intenance of a , . w1 er a pect was described as·.. e part. taken 
arre tee .• · The ch . po l_1cy of terrorism and brutalit ~?-operation in 
a in the ca e of the ~: ge mcdluded physical ill-treatmen~ ;;~~nst defenceless 
aid; · that i of ws, a n a lso, a a pecific offen . . e same nature 
te nced to dea th tph~ attenda n_ce of a priest, in the in~t~ demafl o~ " spiritual 

n o r to their e ecution nee o pri soner en-

All offence charged were . . 
to the laws and custo de cnbed as having been com . " 
guilty both as act I m of wa r and to humanity " Th milted contrary 
German guard' u~ perpetra to r and as a superio; wh : dac~used ~as held 

. un er h1 command ·· t . . ? a permitted the 
Fmally, thi! prosecu( . o commit s1m1lar acts. 

the fr t h ,on 111cluded a . ac t a t the accu ed w· . ' a separate punishable c· 
Waffen-S s . d . <1 a member of .. . . 1rcumstance . 

• • • 111 the S,cherheit dienst (S. D.). cnmmal organisations;· the 

2. Facts and Evidence 

The act cha rged w who had them elves ere u?stantia ted by the testim . 
erved as guards u d beehn pn oner under the a ~cus d~ny of eye-w1tnesse ' 

facts . n er t e acc u ed. Their t . e s guard or who had . estimony contained the following 

On many occasion h feet , or with ob· . t e accused bea t Jewish . 
~~em on the raJ:~r t~~~ : dkeyJ, r~bhber _trunch~~~~:~rJ ;~~i!s hHandbes or 
,ar more brut· 1 • ew1s pnsone . · e at a manner than the I . rs were ill-treated by h. . 

Ev·d ot ,er prisoners ,m rn a 
1 ence wa al ' O d · 

been denied . pro uced to the effect h to prisoner sen tenced to death. t at the offices of a priest had 

3. The Casefi 1 or t ,e Prosecution 

The pro ecuto r a k d Art JO? of h . e tha t the accused be~ 
,. who i- ti,~ e f etherland Pena l Code Th_o~d _guilty under the terms of 
respect to th: ~n wa r ',~nd a si tance to ;he en~sm rttcle c?ve~s acts of persons 
specified in th emy, and ca rrie in the b Y or preJud1ce the State with 

e Article . ' a sence of spec· I · 
years. The Pro ,' a maximum penalt O • • ta circumstances 
prescribed for th ecutor plea was made wit~ f ,mpnsonment for fifteen 
and ill-treatment (Ao~e~ of illegal detention [1~:r~8~ l~sser punishments 
consequences for thr . . of the same code.) In th. o the Penal Code) 
~etention is punishe Jnsoner, such as severe bodi~ a_b~nce of more serious 
imprisonment s· ~I e by a maximum of se . y LnJUry or death, illegal 
quences for th -•~• a~ly, ill-treatment unacc ven y~rs and six months' 
ment. No s:c~ctim. •s punishable by a maxi~mpamed by serious conse­
c.-se. serious consequences wouldu: of tw~ years' imprison-pply m the accused's 
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4. The Defence 
The accused pleaded that he had acted upon superior orders and 

under dure s. His contention was that, as a member of the Waffen-S.S. , 
he could not do otherwise than discharge his duties in accordance with 
orders and methods concerning the custody of pri oner applied by 

hi~ unit. 

5. Fi11di11gs and Sentence 
The accu ~d was found guilty on both counts, that is of taking part in 

the . persecut_1on of Jews by illegally detaining and ill-treating them and of 
tak 111g part 111 systematic " terrorism and brutality " by ill-treating prisoners 
al to_gether. T~e above offences were described as war crimes and/or crimes 
aga_m t hum~mty, as defined in Art. 6 (b) and (c) of the uremberg Charter, 
wluch ~onstituted at the same time, under Netherlands municipal law, 
the cnmc of illegal detention punishable by Art. 282 of the Penal 

ode, and the crime of ill-treatment puni hable under Art. 300 of the 

ame Code. 
The Court could not agree with the prosecution that the offences charged 

fell within the terms of Art. 102 of the Penal Code. If the latter were to 
be applied it would mean that the defendanc , being an enemy, would have 
" lent assistance " to himself, and this was not the type of case covered by 

rt. 102( 1). 

The Court could also not agree that puni hment could be imposed for the 
accused' s membership of criminal organisations. The reason given was that 
the Netherlands metropolitan Jaw had not provided for the punishment of 
such members and that there was consequently no legal basis for conviction 
on this ground. Ln addition, such membership did not add to or ubstract 
anything from the criminal nature of the acts committed by the accused 

against the prisoners. 
The accused was acquitted of the specific charge that he was guilty of ill-

. treating prisoners by denying spiritual assistance to those condemned to 
death. The Court came to the conclusion that it had not been proved that 
such denial was contrary to the laws and customs of war. In addition, no 
evidence was to hand that it was the accused's duty to forward requests for 
spiritual assistance to the authorities concerned, or that such requests would 

have succeeded in view of the existing regulations. 
The accused was sentenced to 7 years' imprisonment with extenuating 

circumstances. The circumstances taken into account were that the arrests 
followed by detentions " did not originate with the accused " and that the 
latter had " stupidly allowed himself to be carried along with the criminal 
stream of German terrorism, rather than acted with intent on his own 
initiative." it was also found that the ill-treatment inflicted was not of a 
" very serious nature " and that, by ill-treating prisoners, the accused had 
acted " rather on account of his rough nature than driven by the de ire to 

attack bis victims." 
(') The relevant passage of this Article reads as follows: ·• He who in time of w.ir 

intentionally lends assistanee to the enemy or prejudices the State with respect 10 the enemy, 
shall be punished with imprisonment not exceeding fifteen years: ' 

-
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j l. PRO El:Dl;\G HEfORE THE I A / ' PECIAL COU RT OF CASSATION 
· ppea of the Prosecution 

The Pro ecutor appealed on two d 
Whil . . g ro un s 

e not nu smg aga in the . . 
etherlands Penal Cod is ue ~s to the applicabilit f 

the combined effect of Ae;t:\~~mpla1ned that the punish:,e~t ".'rt. 102 of the 
to .. the gravity of the c ri1~i - a.nd _300 of the Penal Code did ~mposed under 
everer penalty ~hould b . nal ac tion committed by the . ot co,~re pond 

Ob ' . c imposed. accused, so that 

~ect10n wa a l o rai ed . 
con erning the accu ed' m re_ga rd lo the deci sion 
h~d ~ lll1blished the fac t t:~~~:ra~t o df cberiminal organisa.~~nts~e ;~; ~ urt 
cn mma by the Inter . . use longed to o . . . o urt 
wro ng in hold ' h n~1110nal Military Tribunal . t .N rgani sa t1ons decla red 

h 
mg t e view th a t I a uremberg (') d 

I e juri -dicti on of h ' uc 1 membership wa . ' an was 
be~g Cha rter rnembeer~ ~rland. <;o u~ts. According t~ ~~~ punishable within 
Tn bu nal were liable f o rga~1 a 11ons declared crim . I i, 10 of the Nu rem­
,, hich included N ~o prosec ution by the " com t ma . y the Nuremberg 
crimes. Memix: ~ - erla nds officers competen0 ent national authority,''( ') 

J nd therefore fel~ ~Ph?f a crimina l o rgani sation or th~ prosecution of war 
land court - wit Ill the juri dictio n of and was m .itself a war crime . was punishable by Nether: 

2. Tire Accused's Ap I /J I'{/ 

The acc u ed appealed 
That , a wa admitted o : the fo llowing gro~nds : 

pn o ner . under th • ~ the fir t Court itself h . 
but from o ther G e a.ccu ed s gua rd had not o . : t e illegal detention of 
the pri soners a a ermc1n a uthoritie . The fact ~~g1~a t~d from !he accused , 
illegally deta ined guard could not be regarded . having. ~en. m charge of 

Tha t the . . as complicity m their being 

. puni hment wa . 
gravny o f the offi s too severe a,1d did 1101 encc commillcd .( •) correspond with the 

3. T~re Court's Findings ancl Sentence 
. With respect to the r . 
hrst Court that the ?.o ecullon 's appeal the C 
implemented as to i~OVI ions of Netherlands Law a ourt dcon~urred with the 
applying Art. 102 of ~;at ure o f the offences, and tt~ •~ by it were correctly 

It d ' . e Pena l C ode a t ere was no room for 

I mts ed the pie· . . 
the grounds h· . a concern mg me mbersh ' . . ' _:__:t, m the ca e tried, s uch m ipbeof c~1m111al organisations on 

I) Both 1hc w- f1i -- -- em rshtp was only.. • 
were declared :i en S.S. and the Siche h- .--. - a circum-
1/istun · ,f J criminal organisa li b r eusdienSI. of which th ---
uj' ~¥(,;-_ '~o~Jo~:11~~'~1. s~:~tti n':a~~ri11;e/~,J1~::;!:t;:::~,) ~;er~a~fi~:d T~rbu·~z.m~ 

(-) Art_. 10 of lhc N ry Office, 1948. pp. 313-315 ,e De1·elopme111 oj'the Lt1111s 

or organ isation · . uremberg Charter · · of any Si, . is declared criminal b prov1~es as follows . .. I . . . 
before _g~"'?ry sh~II have the ri Y the Tribunal , the c . n cases _where a group 
thc gro~~•1~~al , i~1d11ary or occu;a~[o'i bnng individuals to ~:r.::C/:nt national _authority 

" org,in1sa11on is consid courts. In any such . . r n1e'!'bersh1p therein 
. _( ) The accused appeal d . I· ered .proved and shall not~ the criminal nature of 
t<.:C<?unt of his having bee~. a sr ~n the ground that h . questioned ... 
i~r • .i;cr: ~s: ~f the penalty !~~r~~:t,~f the German si:t;ou~h;~ be held responsible on 
therefore. not rd~:~, pa_~th1c_ular . interest ~/:.~~~ator of a _war crime ei~~~l~?dsfficla_~ f?fOvid4:s w1 in this Rcpon e v1ewpomt of int . . o ,al. This · ernat1onal law, and is, 
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tance under which the other acts were committed.' ' There wa , therefore . 
no basi· for adjudication on this point a s a epa ra te o ffence. (. ' ) 

The accu ed was found guilty o f the offences as e tabli shed by the fi r t 
ourt, but in view of the mitiga ting ci rc umsta nces and the nature of the 

offence , his entence was reduced from 7 to - yea r imp risonment. 

B. OTES 0 THE CASE 

I. RIMINAL NATURE OF VIOLATIONS OF T HE LA W OF WAR AND ITS LEGAL 

BASIS 
ln it fi ndin gs concerning the criminal na ture of the acts com mitted b 

the accused, the first Court entered into the quest ion o f the lega l ba i o n 
account of which such acts were punisha ble. On this occa ion it gave 
rea ons with which the Court of Cas ation , whilst concurrin g with the fir t 
Court as to the fact that the ac ts concerned were criminal , could not agree. 

T he fi rst Court came to the conclusion that the act committed were 
contra ry to the laws a nd customs of war for the foll owing reason : 

(.I) The war between Germany a nd the etherlands wa •' a n inter­
nationa l crime·• on the pa rt of Germa ny. For thi rea son 'everythin g 
do ne by the Germa ns as members of the occupying auth o ritie , e: cept 

(') The_ Court's conclusion was that, for the abo\'e reason , solution of ·· the que 1ion 
of law raised thereby cannot be obtained in th is case:· As the Court of Ca sation had 
thus remained silent on the subject , it is appropriate to make the following c mments. 
Art. 10 of the Nuremberg Charter treats membership of an organisa tion declared riminal 
by the _l~ternational Military Tribunal at Nuremberg as a separate offence. For th is 
reason 11_ is_ possible to hold the view advocated by the Netherland prosecutor that. on thi 
ground , 11 1s a war crime in itself. The question . however, as 10 the jurisdiction of national 
cou~s over this particular crime is a separate issue. When in 1946-1947 the etherland 
Special Court of Cassation had considered the question of the jurisdiction of ctherlands 
Courts over war crimes, it came to the conclusion that. although etherlands Courts were. 
gene~ally speaking. competent to implement rules of international law. they could not ~o 
so without express municipal provisions to this effect. The Court took the \'iew that, in 
the specific field of war crimes. such provisions were not present . and recommended the 
enactment of appropriate legislation. This was done on 10th Jt1ly. 1947. a a consequen e 
of which the concepts of war crimes and crimes against humanity were formally made part 
of Netherlands municipal law as they were de fi ned in Art . 6 (b) and (c} of the urembcrg 
Charter. In these definitions membership of criminal organi.sation is not specificall. 
mentioned for the obvious reason that it was civen separate treatment in Art. 10 of the 
Charter. As the Netherlands law had , strictly - peaking, onfined itself to the definitions 
of the above Art. 6, the opinion of the first Court that an explicit munici!'al prov_ision wa 
lacking, has also some grounds. On the other hand, however, the said defim11ons are 
not limited to the specific instances there enumerated , so that this leaves rO?m for the 
indusion of membership of criminal organisations u~der the concept of war nme : The 
matter is one of legal interpretation and, from the_ viewpoint of etherlands law. 11 lend 
itself to either solution. Finally, there is also the I sue of the competence of Netherland 
prosecuting officers to open proceedings in thi field. _Art. 10 of t~e Nurember~ Charte_~ 
gives the right 10 prosecution to the .. competent na1101~al authority of any Signatory 
of the London Agreement of 8th August , 19_45. by which the N~:emberg S.h:i rte r \\ ,_ s 
brought to life. The Netherlands was not a _signatory, but onlr an . adherent . to the ·ud 
Agreement and Charter. Some other adhering Power:s met th is_ pomt by making_ e·q~re 
provision for the punishment of membership of_ cnmmal orgamsa11ons ~nd trea11ng 11 at 
the same time as a municipal law offence punishable mdependently ol the urcmberg 
Charter and of the procce-0ings of the Nuremberg Tribunal. Such course was taken. fo r 
instance by France, Czechoslovakia and Poland. This course was not followed up by 
the Netherlands. For the history and substance of the Netherlands law. see A1111ex to 
Vol . XI of this series, pp. 89-91, and Notes in the trial of Hans Rauter, pp. 111-113 abme. 
On the issue of the punishment of members of criminal organisat ions by competent court . 
see History of the United Nations War Crimes Commission, ar1d the D .-elopment of 1/re 
LAws of War , London , H.M. Stationery Office. 1948, Chapter t. e pecially pp. 303 et ~eq. 

-- - ------ ------ - -- --
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that ,~hich occurred in the normal exercise of the law,' ' was "illegiti­
mate. 

(2) D raining and guarding civilians on account of their race or 
religion, a well a ill-treating defenceless civilians " were not military 
operation .. and could not. therefore, be justified by the " necessities 
of war:· In vi rtue of rt . 43 of the Hague Regulations the occupant 
wa , a a rule. under the obligation to respect the laws in force in 
occupied Holland, and this meant that it was bound to respect the 
1 etherlands Con titution which, in its Art. 4, guarantees protection to 
per ons and property. rn _virtue of Art. 23 (h) of the Hague Regulations, 
the occupant was not entitled to suspend the right of the Netherland 
population to uch protection . 

(3) !he act committed were contrary to the laws of humanity, as the 
latter imposed the duty to "grant aid and protection to the defenceles 
and needy;· wherea the accu ed' conduct could not be reconciled with 
thi principle. 

The Co~rt of Ca ation di ented from the first Court's opinion that all 
act co~n~nted by the German against the Netherlands civilian population 
w re cnmma( becau e of the war of aggression launched and waged by 
G~rmany again t Holland. It agreed that the said war was an international 
crime and added tha t on acco unt of this fact the Netherlands " would have 
been a uthori ed to an wer " the aggression " with reprisals, even with 
r~g~~d to the normal operation of the laws of war on land, sea and in the 
a1 ~. ( ') However aid the Court, " it is going too far to regard as war 
crime all act committed again t the etherlands or Netherlanders by the 
Ger~an force and o ther organ during the war, solely on the grounds of 
the 11le_gal nature of the war la unched by the then German Reich." Such 
act might be criminal even if the war itself were lawful. 

The Court of Ca ation di ented also from the reasons given by the first 
C'ou_rt under (2) above. and in thi connection came to the following con­
cl u 10n : 

The firSl Court" opinion that the act committed were criminal because 
they did n_o_t form part of military operations and were thus not justified by 
the nece 1tte of wa r, wa ba ed upon the erroneous view that the substance 
of ~he law of war wa to permi t certain acts, whereas it was the opposite 
wh ich was true : they prohibit certain acts.. For this reason the question 
a ~o- whether or not a n act con tituted a " military operation " was not 
dee~ 1ve for determining whether it represented a war crime or a crime 
aga in t humanity. Th i wa to be established as an issue in itself in the 
en e of Art. 6 (b) and (c) of the Nuremberg Charter. 

It wa . a lso_" not rea onable ·• to make reference to Art. 43 of the Hague 
~egulatton , m conjunction with the Netherlands Constitution. The Court 
did not elaborate on thi point, but presumably meant that the criminal 
~la tu_re o~ the acts co~c~rned did not depend on whether they were committed 
in v1olatton of mumctpal law, either altered or suspended or not, but on 
whether they were contrary to the laws and customs of war taken in them-
elves. On the other hand, the Court explicitly dismissed the argument 

'l On th~ attitude of the etherlands Courts towards the issue of reprisals in time of 
w.ir, see Tnal of_ Hans Ra11ter. pp. 129-137 above. 
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based on Art. 23 (h) of the Hague Regulations, on the grounds that it was 
meant only to protect rights at civil law and therefore did not apply in thi 

case. 
Finally, the Court of Cassation also disagreed with the rea on given under 

(3) above. An act was not a war crime or a crime against humanity becau e 
it violated the " moral rule that the defenceless and needy may claim pro­
tection and help." It was so on account of its unlawful nature under the 
laws and customs of war as expressed in Art. 6 (b) and (c) of the ureruberg 
Charter. 

Subject to these particular differences of opinion the Court of Ca ation 
agreed with the first Court"s findings tbat the act tried con tituted , ar 
crimes and/or crimes again t humanity and were puni ha ble under the 
provisions of the Netherland law applied by the fir t Court. 

2. ILLEGAL DETENTION A CRIME AGAINST HUMANITY 

The findings of both Courts show that they had found the accu ed guilty 
of complicity in illegal detention , in so far a thi applied to pri oner of the 
Jewish race. 

The relevant passages of the first Court's findings were in the following 

term : 
·• The Court has been convinced and con iders legally proved that 

the accused ... contrary to the law and customs of war, ... : 

1. Co-operated in the German policy of humiliation and persecu­
tion of the Jews . . . by : 

(a) Intentionally assisting in the iUegal detention of a number 
of persons of the Jewi h race in that he intentionally kept them 
illegally confined in the aid pri ons and guarded them ... " 

The Court of Cassation specified that this feU under the notion of " other 
inhumane acts committed against any civilian population · before or during 
the war, as prescribed in the definition of crimes again t humanity in Art . 
6 (c) of the Nuremberg Charter, and a applicable in Netherlands law accord­
ing to Art. 27 (A) of the Netherland Extraordinary Penal Law Decree of 

22nd December, 1945.(') 
It thus appears that, in this trial, illegal detention was treated as an 

" inhumane act" on the grounds that it constituted at the same time a case 
of persecutions on racial or religious g~ounds, which _in itself _belongs al o 
to the concept of crimes against humamty as defined m the sa id Art. 6 (c). 

The conviction of the accused is an instance of a case in which person· 
whose part in illegal detentions are purely instrumental are none the les 
held responsible as accomplices. 

J. DENIAL OF SPIRITUAL ASSISTANCE A CRIMINAL OFFENCE 

When considering the charge that the accused was guilty of denying the 
services of a priest to prisoners condemned to death, the first Court came 
to the conclusion that it had " not been proved " that the accu ed' refu a l 
was" contrary to the laws and customs of war or to [the laws] of humanity." 

(') See A1111ex to Vol. XI of this series. pp. 90-92 . 

L 
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that \~hich occurred in the no rmal exercise of the law." was " illegiti­
mate. 

(2) Detaining and guarding civilians on account of their race or 
religion, a well a ill-treati ng defenceless civilians " were not military 
operations " and could not, therefore , be justified by the " necessities 
of war:· In virtue of Art . 43 of the Hague Regulations the occupant 
wa , a a rule. under the obligation to respect the laws in force in 
occupied H olland and th is meant that it was bound to respect the 

etherland Constitut ion which, in its Art. 4, guarantees protection to 
per ons and property. In _virtue of Art. 23 (h) of the Hague Regulations, 
the occ~pant wa not entnled to suspend the right of the Netherlands 
popuJat1on to uch protection. 

(3) :he act committed were contra ry to the laws of humanity, as the 
latter 1mpo ed the duty to •· grant aid and protection to the defenceless 
and needy;· wherea the accused's conduct could not be reconciled with 
thi principle. 

The Co~rt of Ca -ation dis ented from the first Court's opinion that all 
act co~~1tted by the German against the Netherlands civilian population 
we re cnmma( becau e of the wa r of aggression launched and waged by 
G~rmany agam t Holland. lt agreed that the said war was an international 
cnme, and added tha t on account of this fact the Netherlands " would have 
been authorised to an wer ' ' the aggression " with reprisals, even with 
r~g~~d to the normal operation of the laws of war on land, sea and in the 
a1~. (') However, said the Court, ' it is going too far to regard as war 
cnme all act committed agai n t the Netherlands or Netherlanders by the 
Ger~a n fo rce and other organ during the war, solely on the grounds of 
the 1lle_gal nature of the war launched by the then German Reich." Such 
act might be criminal even if the war itself were lawful. 

The Court of Ca ation di ented a lso from the reasons given by the first 
ou_rt under (2) above. and in this connection came to the following con­

clu 10n : 

The fir t Court 's opinion that the acts committed were criminal because 
they did n_o_t form part of mi litary operations and were thus not justified by 
the nece 1t1es of war, wa ba ed upon the erroneous view that the substance 
of ~he laws of wa r was to permit certain acts, whereas it was the opposite 
which wa true : they prohibit certain acts.. For this reason the question 
a ~o- whether or not an act con tituted a " military operation " was not 
dee~ 1ve for determining whether it represented a war crime or a crime 
agam t humanity. This wa to be established as an issue in itself in the 
en e of Art. 6 (b) and (c) of the Nuremberg Charter. 

It wa~ a lso ." not rea onable " to make reference to Art. 43 of the Hague 
~ eguJat1ons, m conjunction with the Netherlands Constitution. The Court 
did not elabora te on this point, but presumably meant that the criminal 
?atu_re o~ the acts co~~rned did not depend on whether they were committed 
m v10lat1on of mumc1pal law, either altered or suspended or not, but on 
whether they were contrary to the laws and customs of war talc.en in them­
selves. On the other hand, the Court explicitly dismissed the argument 

l' ) On t~ attitude of lhe etherlands Courts towards the issue of reprisals in time of 
war. see Trial of_ Hans Ra11rer. pp. 129-137 above. 
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based on Art. 23 (h) of the Hague Regulations, on the grounds that it was 
meant only to protect rights at civil law and therefore did not apply in this 

case. 
Finally, the Court of Cassation also disagreed with the rea on given under 

(3) above. An act was not a war crime or a crime against humanity becau e 
it violated the " moral rule that the defenceless and needy may claim pro­
tection and help." It was so on account of its unlawful nature under the 
laws and customs of war as expressed in Art. 6 (b) and (c) of the uremberg 
Charter. 

Subject to these particula r differences of opinion the Court of Cassation 
agreed with the first Court's findings that the acts tried con tituted wa r 
crimes and/or crimes against humanity and were puni hable under the 
provisions of the Netherlands law applied by the fir t Court. 

2. ILLEGAL DETENTION A CRIME AGAINST H UMANITY 

The findings of both Courts show that they bad found the accused guilty 
of complicity in illegal detentions, in o far as this applied to prisoners of the 

Jewish race. 
The relevant passages of the first Court' findings were in the following 

terms: 
·• The Court has been convinced and considers legally proved that 

the accused .. . contrary to the laws and customs of war, . .. : 

I. Co-operated in the German policy of humiliation and persecu­
tion of the Jews . . . by : 

(a) Intentionally assisting in the illegal detention of a number 
of persons of the Jewish race in that he intentionally kept them 
illegally confined in the said prisons and guarded them " 

The Court of Cassation specified that this feU under the notion of " other 
inhumane acts committed against any civilian population " before or during 
the war, as prescribed in the definition of crimes against humanity in Art. 
6 (c) of the Nuremberg Charter, and as applicabl~ in Netherlands law accord­
ing to Art. 27 (A) of the Netherlands Extraordmary Penal Law Decree of 

22nd December, 1945.( ') 
It thus appears that, in this trial, illegal ~etention was trea~ed as an 

.. inhumane act " on the grounds that it constituted at the same time a case 
of persecutions on racial or religious grour:ds, which _in itself _belongs a lso 
to the concept of crimes against humanity as defined m the said Art. 6 (c). 

The conviction of the accused is an instance of a case in which person·s 
whose part in illegal detentions are purely instrumental are none the less 

held responsible as accomplices. 

3. DENIAL OF SPIRITUAL ASSISTANCE A CRIMI NAL OffENCE 

When considering the charge that the accused was guilty of denying the 
services of a priest to prisoners condemned to death, the first Court came 
to the conclusion that it bad " not been proved " that the accused' refu al 
was" contrary to the laws and customs of war or to [the laws] of humanity." 

(') See Amrex to Vol. XI of this series. pp. 90-92. 
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The rea a give□ by the Coun was that no evidence was to band to show 
that it w ·· the a cu ed· duty to forward requests for spiritual assistance ,. 
to th omp tent authoritie . 1 or that such requests " would not have been 
reje ted in ad ance on the ba i:; of the existing regulations." 

Tbe Court of Cas ation ackno\ !edged that it was within the first Court's 
power to decide that the accu ed could not be held personally responsible 
on the above ground • but it made it clear that, in its opinion, denial of 
piritual a i tance con tituted a puni hablc offence. Its views were ex­

pre ed in the following term : 

" This Court . . . i of the opinion that the refusal to allow piritual 
as i tance to ome ne under entence of death does ... in it elf 
definitely con titu te a crime, both a war crime and a crime again t 
humanity. However, in the present case the Special Court ha pas ed 
judgment on ground which a re of a de facto nature and for which 
therefore it remai n re pon ible, that in the given circumstances it was 
not appellant Zuehlke' duty to further requests for spiritual assistance." 

4. PLEA OF SUPERIOR ORDERS IN NETHERLANDS LAW 

alike the cour e taken by most countries affected by war crimes during 
the war 1939- I 945, in etherland metropolitan special war crime legi la­
tion(') no pecific provi ion was inserted as to the effect of the plea of 
uperior order on the per onal penal liability of the actual perpetrator of 

a war crime. The etherland common penal law contains a general 
pro i ion - Art. 43 of the Penal Code-according to which a subordinate 
i , in principle, not puni hable if the offence was committed in execution of 
an "offic ial order given him by the competent authority." He is, however. 
liable to puni hment if the official order was given " without competence.•· 
But even then hi liability i removed if he had considered " in all good 
faith •· that the order was given· " competently," and if his obedience to the 
order was "within bis province as a subordinate." 

A reported el ewhere,( ') when the enactment of metropolitan Nether­
land war crime law wa under study, the Special Court of Cassation 
recommended the adoption of the rule contained in Art. 8 of the Nuremberg 
Charter. Thi provided the following : 

.. The fact that the defendant acted pursuant to order of his Govern­
ment or of a superior hall not free him from responsibility, but may be 
considered in mitigation of punishment if the Tribunal determines that 
j u tice so requires ." 

The starting point of the above rule was thus the opposite of the principle 
expressed in Art. 43 of the Netherlands Penal Code : according to· it the 

ubordinate is penally responsible in spite of the orders, and may obtain 
only mitigation of the puni hment according to the merits of the case. Under 
Art. 43 the subordinate is, on the contrary, not penally responsible, and may 
be held guilty only in exceptional cases. 

When the provisions relating to war crimes were enacted, the above 
recommendation was not followed up and the rule of Art. 8 of the Nurem-

(') ~ides the legislation in force in Metropolitan Holland, a separate set of rules is in 
force m the Netherlands East Indies. See A1111ex to Vol. XI of this series. 

(•) See Amrex to Vol. XI, pp. 98-100. 
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Charter was not adopted. This made it uncertain as t_o what wa~ the 
berftion created in Dutch municipal law in regard to war cn~es ~omnutted 
po rior orders. There were, among others, two possible mterpreta-

~~~~~::~~u~:t!~~n ::a~/~~:ts~~:1~~1~0 o~~rt~f41r~f ~h~f ;::al ~:i:1::! 
Cha. ' . . addition to common law offences and, as a rule, 
appltcable to war cnmes 10 . • • h t t acting 
h d the effect of relieving from penal respons1b1bty t e ix:rpe ra or h . 

p~rsuant to superior orders .. Anot:er Pf ssi~~/t:;p:~:~~~ti::~~u~~ ~~ 
the _specific instance o~ w:: ct~::• s~:;~~e inder .the Nuremberg Charter. 

~~e;; ~!~es~es;;o:dinate puni_shable if the orde~ were isJu~d ~• w~:f :~ 
competence ,, and if the subordinate could not . .. regar e ,, Thi 
followed the orders .. in all good faith ,, as to th~•r compe~:c~a com-

;~~~t i~/~:~:':ri:i~~i'~r~:rs~::d t~~!t nc::s~:i:~~ry 0:ve~f uch order wa 

given "without competence." . . 

The Zuehlke trial furnished an occasion hto_ Ne~eh;rsl~nnd~~o::~j~~clu~~~ 
C f C t' n to make known t en VI · • 

the ourt o assa 10., · . · · d" to which neither Art. 8 of the 
ultimately offered a thnd solut10~, ~cc~et:e~lands Penal Code were binding 
Nuremberg Charter nor Art. 43 o t _e d to certain minimum tandard 
upon them, but the issue is treateld w1_th_tg~r tho e expressed in the Charter. 
of justice which bring about resu ts s1m1 ar o be 

ct h ·nion that Art. 8 of the urem rg 
The fi~st Court expresse t ~ op~as not applicable because it did not, 

Charter, invoked by the prosecution, 1 1 of lnternational Law and could 
a the Court saw it, express a genera bru e etherlands Court . The Court ' 
not therefore be implemented as s~c~ ~ l'mited to the ca c of the major 
view was that it constituted a pech1a ru e I solely concerned and conse-

. . I . h horn the C a rter was ? h war cnmma s wit . w f h .. minor ,. war crimmals, sue as 
quently did not apply in the ca e o t :~tional courts. In thi connection 
the ones tried by Netherlands and ot er . g ea-ect ,, of a superior order 

• h th .. exoneratm II' 
the Court took the view t at ~ . ,, war criminal and that therefore 
was still valid in the sphere of ~1mor lead on those ground . The Court 
the accused had a formal legal basi . to p . 
expressed its opinion in the followmg tern~s . were given him by hi 

.. The accused bas pleaded that official order 

superiors. "der this plea to be admi ible . 
" The chief_ Prosecutor doesf n~~ c~~~1rter whereby an official order 

himself refemng to Art. 8 0 t 
d 1 d to be non-exculpatory. . 

was ec are h O direct application 10 the 
.. This provision, however, .' d". ~; i~ it were to be regarded as a 

present case, but coul~ a~ply JO ire~ an expre general rule of inter­
rule concerning a special JOStance o 

national crimjn~l . law. irt that this is not so, and it cann_ot ~ 
.• lt is the opinion of the C~l effect of an official order, which is 

ood by the exonerating · . I I · I · 
underst . w . ther in practically all nauona egi auon , 
recognised JO onetr!11 ~~:~~here of international criminal law. 
should not be va I JO . t'on bas been excluded with regard 

., It must_ be ,ass~~edlth~~s ~~e~ were considered a priori to have 
to the • maJor cnnuna s, . au 

L2 
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wanted to take part in the criminal ystem of Germany and were, there­
fore, made individually respon ible for the crimes they committed in 
this sy tern. 

" Consequently the accu ed has grounds for his plea." 

hilc recogni ing in thi fa hion and for the above reasons the accu ed' 
right to plead not guihy on the grounds of superior orders, the first Court 
amc to the conclu ·ion that, in hi case, the plea could not exonerate him 

fr m the charge . ll ba ed ii fi ndings in this respect on the opinion that 
ub rdinate were under the obligation not to carry out orders relating to 

.. action forbidden by in terna tional law," and that ignorance of the relevant 
rule did not •· carry with it exclusion from penal liability " of the sub­
ordinate . The Court wa al o of the opinion that custody of person 
detained on account of their race or religion, as well as ill-treatment of 
prisoner , did not belong to the " phere of military subordination " ; that 
the accu ed mu t have had •· knowledge " of this ; and that he was answer­
able al o under German law, according to which subordinates who knew 
of the criminal nature of the acts ordered remain penally responsible. These 
views were expressed in the following terms : 

" The Court rejects this plea. Indeed . . . there was no need for 
him [the accused] in the given circumstances to carry out such orders. 

" An order to commit action forbidden by international law may 
not be carried out, and a mi taken idea as to the validity or existence 
of such prohibitive provi ion does not carry with it exclusion from 
penal liability. 

" The detention in prison of persons who were incarcerated on the 
grounds of their origin , or the ill-treatment and humiliation of prisoners, 
doe not belong to the sphere of military subordination. 

·· The accused, who was not only a prison warder by occupation but 
had also been trained as a non-commissioned officer, must have known 
this. 

.. The accused is al o puni hable according to provisions in force in 
Germany, which provide that in spite of an official order a subordinate 
remains criminall responsible if he knows that the order in question 
aim at the commission of a punishable act." 

The Special Court took much the same course, but furnished a more 
elaborate legal basis for it findings. It discarded Art. 8 of the Nuremberg 
Charter for the same reason as the first Court, and also Art. 43 of the 
, etherlands Penal Code. It laid great stress on the relevance of the German 
law in the accused's specific case, by taking the view that the responsibility 
of the accused could best be judged in the light of the latter's hierarchical 
position under the law of his own country. It was held that this was per­
mi iblc on condition that the German law in this field met the minimum 
requirements of justice as recognised by civilised nations, and it was found 
that this was the case with the German rules concerned. It is on this basis 
that the Court of Cas ation reached the same conclusions as the first Court 
a to the accused's guilt. Its opinion was expressed in the following terms : 

" According to Netherlands law the accused bas the right to invoke 
the plea of official orders as a basis for exoneration from penal liability. 
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. . l d d only by the presence of a 
.. This right could be_ bm1ted or e;co~ a\ule of international cu tom-

higher ru_le of law, an~ m the ab;~~~ World War, alone Art. 8 of the 
ary law m force dunng t~ ~:ken into consideration in this ca e. 
[1 uremberg] Charter can . h'n before which the 

.. This Article, however, does_ not contain anyt 1 g 

etherlands law .. . should give way. text of Art. SJ it relates only 
., As appears from _th~ context of th;ia l o/ whom the International 

to the maj~r war cnmmals for tf eh;d been set up, and not to the 
Military Tribunal (at Nure~berg ellant himself. 
other war criminals, such as is the app . f . ' pie of inter-

. h xpres ion o a pnnc1 
., The said Art. 8 is also not t e e r d t all war criminals without 

national Jaw of wide purport, to be app ie o 

ex eption. . h fir t in tance] rightly 
, All the same, as the Special_ C'?fiurt ~ m ~ ,ethe exceptional case of 

. . . fi d ·ts JUSll cauon 11 . 
ob·erves, this pr?v~s1on I? ~ I co of the German criminal policy. 
the major war cnmmals w1thm the s pe II t Zuehlke's plea 

II d pon to test appe an • 
•· The J·udge is therefore ca e u . Netherlands law in 

h ·tt and unwritten · . 
of official orders under t e wn en f I ailed ' localised , cnme 

. h . h h trial o t ,e so-c h 
force, accordmg to w . ic t e . . l takes place pursuant to t e 

. d b • . or , war crumna s 
comm1tte Y mm b J 943 (1) 
Moscow Declaration of 30th Octo er, . h' h i's also applicable 

I d ] Penal Code, w ic . . . . 
" Art. 43 of the [Nether an ~ nsideration for direct applicauon. 

to military men, does no~ come mt~ ~o eed .. . that an appe~l. to the 
"The J·udgment of this Court I mdh . f the superior g1v1ng the 

. · ·fi d J 'f the aut onty o I above Article 1s 1ust1 e on Y 1 . . based upon Netherlands aw or 
~rder to the subordinate obetnf it i~pon Netherlands Jaw. 
an international rule of law in mg h. C urt gives it preference 

. d below t is o . . 
" With the reserve menttone ,h b an analogous appltcauon 

I w rather t an Y 
to a test under the German a ' . 
Of Art 43 of the Penal Code. l quences of hierarchical 

· h t pena conse · · hi 
" Indeed re-ason requires t a . to the official framework wit n 

ubordination be judged accdord1:~ided that his national Jaw a_n~trJ 
which the accused was pl~ce , pr bich can be expected of a c1v1 ise 
at least the minimum requirements w 

. · inals eventually 
nation. h' h the trial of war cnm . I I w 

" International Jaw, upon w ic b taken if the accused' nationa a 
rests, does not permit account to e . ' 
is below this standard. d . the Second World War did , ho"· 

I · force unng " The German aw in_ . • um requirements. 
satisf on this point the minim , [German Military Penal 

ever, 4y7 f the • Militarstrafgesetzbuch . and on this point re-
" Art. o !gated agam- . R . h 

Code] of 1872, which was promuof the ' Ministerrat fur die ef1chs-
d by a Decree . h Defence o t e 

mained unaltere - M. ·sterial Council for t e 
verteidigung' [German ,;~ . .. reads as follows: 
Reich] of 10th October, ' . he above point, see Hi.story 

of the Moscow Declaration ~~e}o ment of the Laws of War , 
(') On the text and effectC ·mes Commission and the D 'I' 

of the United NatioMn.s r~o;f)' Office, pp. 107-108. 
L.ondon, 1948, H . · 
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wanted to take part in the criminal ystem of Germany and were, there­
fore, made individually re ponsible for the crimes they committed in 
this system. 

·• Consequently the accused has grounds for his plea." 

While recogni ing in thi fa hion and for the above reasons the accused' 
right t plead not guilty on the grounds of superior orders, the first Court 
came to the conclusion that, in lti case, the plea could not exonerate him 
from the charge . It ba ed it findings in this respect on the opinion that 
ubordinate were under the obligation not to carry out orders relating to 

•· actions forbidden by international law," and that ignorance of the relevant 
rule did not •· carry with it exclusion from penal liability " of the sub­
ordinate . The Court wa al o of the opinion that custody of persons 
detained on account of their race or religion, as well as ill-treatment of 
pri oner , did not belong to the " sphere of military subordination " ; that 
the accu ed mu t have had ·• knowledge •· of this ; and that be was answer­
able al o under German law, according to which subordinates who knew 
of the criminal nature of the acts ordered remain penally responsible. These 
view were expres ed in the following terms : 

" The Court rejects this plea. Indeed .. . there was no need for 
him [the accused] in the given circumstances to carry out such orders. 

" Ao order to commit actions forbidden by international law may 
not be carried out , and a mi taken idea as to the validity or existence 
of such prohibitive provi ion does not carry with it exclusion from 
penal liability. 

" The detention in prison of persons who were incarcerated on the 
grounds of their origin, or the ill-treatment and humiliation of prisoners, 
d e not belong to the sphere of military subordination. 

.. The accu ed, who wa not only a prison warder by occupation but 
had al o been trained a a non-commissioned officer, must have known 
thi . 

·· The accused i al o puni hable according to provisions in force in 
Germany, which provide that in spite of an official order a subordinate 
remains criminally responsible if he knows that the order in question 
aim at the commis ion of a punishable act." 

The Special Court took much the same course, but furnished a more 
elaborate legal basis for its findings. It discarded Art. 8 of the Nuremberg 
Charter for the ame reason as the first Court, and also Art. 43 of the 
1 etherlands Penal Code. It laid great stress on the relevance of the German 
law in the accu ed's pecific case, by taking the view that the responsibility 
of the accused could be t be judged in the light of the latter's hierarchical 
po ·ition under the law of his own country. It was held that this was per­
mi si blc on condition that the German law in this field met the minimum 
requirements of justice as recognised by civilised nations, and it was found 
that tbi was the case with the German rules concerned. It is on this basi 
that the Court of Ca ation reached the same conclusions as the first Court 
as to the accused's guilt. It opinion was expressed in the following terms : 

. " According ~o Netherlands law the accused has the right to invoke 
ttie plea of official orders as a basis for exoneration from penal Liability. 
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" This right could be limited or excluded only by the presence of a 
higher rule of law, and in the absence of a rule of international custom­
ary law in force during the Second World War, alone Art. 8 of the 
[Nuremberg] Charter can be taken into consideration in this case. 

" This Article, however, does not contain anything before which the 
Netherlands law ... should give way. 

" As appears from the context of the text [ of Art. 8 J it relates only 
to the major war criminals for the trial of whom the International 
Military Tribunal [at Nuremberg] had been set up, and not to the 
other war criminals, such as is the appellant himself. 

" The said Art. 8 is also not the expression of a principle of inter­
national law of wide purport, to be applied to all war criminals without 

exception. 
" All the same, as the Special Court (in the first instance] rightly 

observes, this provision finds its justification in the exceptional case of 
the major war criminals within the scope of the German criminal policy. 

" The judge is therefore called upon to test appellant Zuehlke's plea 
of official orders under the written and unwritten Netherlands la, in 
force, according to which the trial of the so-called ' localised ' crimes 
committed by • minor ' war criminals takes place pursuant to the 
Moscow Declaration of 30th October, 1943.( 1) 

"Art. 43 of the [Netherlands] Penal Code, which is also applicable 
to military men, does not come into consideration for direct application. 

" The judgment of this Co~rt is indeed_ . . . that an ~ppe~l. to the 
above Article is justified only 1f the authonty of the supenor g1vmg the 
order to the subordinate obeying it is based upon etherlands law or 
an international rule of law binding upon Netherlands law . 

" With the reserve mentioned below, this Court gives its preference 
to a test under the German law, rather than by an analogou application 
of Art. 43 of the Penal Code. 

" Indeed reason requires that penal consequences of hierarc~ic~l 
subordination be judged according to the official framework within 
which the accused was placed, provided that hi national law a_n~,~·ers 
at least the minimum requirement which can be expected of a c1V1h ed 

nation. 
" International law, upon which the trial_ of war crimi?als e~entuall~ 

rests, does not permit account to be taken 1f the accused national law 

is below this standard. 
"The German law in force during the Second World War did. how-

ever satisfy on this point the minimum requirements. "Art. 47 of the • Militarstrafgesetzbuch '. [German Mil_itary. Penal 
Code) of 1872 which was promulgated again-and on this pom~ re­
mained unalte;ed-by a Decree of the ' Ministerrat for die Re1chs­
verteidigung • [German Ministerial Council for the Defence of the 
Reich] of 10th October, 1940, ... reads as follow : 

( 1) On the text and effect of the Moscow . Declaration on the above point, see History 
of the United Nations Wa,: Crimes Commission and the Dere/opme11t of the Laws of War . 
London, 1948, H.M. Stationery Office, pp. 107-108. 
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· I. If a penal provision is violated in the execution of an official 
order, the superior giving the order is alone responsible. Neverthe­
less the subordinate who obeys is liable to punishment as an accom-
plice : 

( 1) If he has exceeded the given order : 
(2) If he knew that the superior's order concerned an act aimed 

at the commi sion of a common or a military crime or offence. 

• 2. If the guilt i small on the part of the subordinate, his punish­
ment can be dispensed with.' 
" From this it follows that an order given in the circumstances de­

cribed in para. 1 under (2) above, does not exclude the unlawfulness of 
the subordinate's action." 

The Court then made reference to authoritative German writers and to 
judgments rendered by German courts, which both concurred with the 
Court's conclusion. The Court ended its findings by considering the 
accused's position in the light of the extent to which he was compelled to 
act under superior orders, that is with regard to the presence or absence of 
duress: 

·· If during the Second World War the doctrine • Befehl ist Befehl' 
(orders are orders) was sometimes carried out by the German forces to 
the extreme of it logical con equences for obviously criminal purposes, 
no longer compatible with the human dignity of the subordinates, there 
was no legal ba is to do so, and an appeal to duress on the part of the 
subordinate concerned can at the most be admitted if actual require­
ments concerning such duress were present. 

•· The appellant Zuehlke"s plea of duress ... is rejected on the 
sufficient ground that it does not appear that any pressure was brought 
to bear upon him. 

" When applying the German law the judge enjoys sufficient dis­
cretion to measure the extent of independence left in the face of superior 
orders according to the importance of the position held by the sub­
ordinate concerned . 

" With his rank of non-commissioned officer and his position of 
prison guard only a slight degree of freedom of action can be ascribed 
to appellant. 

" Within this framework some of the grounds on which the Special 
Court [in the fir t in tance] rejected the appellant's plea of superior 
orders remain in any case in force. 

"Therefore the Special Court has correctly decided that, as the acts 
with which appellant wa charged and which were declared proved, 
were punishable, so was the appellant himself as their perpetrator 
punishable, since no grounds for exoneration from punishment have 
appeared with regard to him." 

Apart from the manner in which the plea of superior orders was treated 
and applied in this trial, the main point of interest from the viewpoint of 
international law is the attitude taken towards the validity of the principle 
expressed in Art. 8 of the Nuremberg Charter, 
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This attitude was that the latter could not be regarded, at least for the 
time being, as a general rule of international law. This would seem to 
conflict with the development which took place on the occasion of and after 
the Second World War,and which was apparent at the time of the trial under 
review. The position is that, in addition to the Nuremberg Charter, other 
authoritative documents on the present state of international law, as well as 
rules of a representative number of nations, have followed the lines of the 
above Art. 8. Such was the case with the Far Eastern Charter, enacted for 
the trial of the Japanese major war criminals, and with Law No. IO of the 
Allied Control Council for Germany which applies to all categories of war 
criminals other than those belonging to the class of " major" criminals. 
Such is also the case with the municipal laws or military manuals issued for 
the guidance of military personnel of Great Britian, United States, Fra:-ice, 
China, Canada, Norway, Czechoslovaki~, P?land,( 1

) an~ even the Nether­
lands East Indies.(•) This development 1s evidence that, m the present stage 
of the advancement of international law as generally understood and a 
applied by individual nations, the above principl_e concerning the effec~ of 
superior orders upon penal liability for war cnmes represents the wider 

consensus of opinion.(') 
The trial under review illustrates that the differences existing between the 

principles expressed respectively in Art. 43 of the Netherland_s Penal Code 
and Art. 8 of the Nuremberg Charter, are more of~ t~eoreucal than of a 
practical nature. The former is based upon the p~mc1ple that, ~s a rule, 
the subordinate is not guilty when acting upon _super!or. orders he 1s ~}edged 
to obey. The tatter is based upon the oppos_1te principle that, _ ag~~n as a 
rule, superior orders do not relieve the subordm~te from pe~al hab1hty and 
that consequently he is, as a rule, liable to p_umshment_ as 1f h~ had_ acted 

"th t ·d Both however operate with exceptions which, m the 
w1 ou or ers. , ' M·1· p I 
instance of the Netherlands Penal Code and the Ger1!'an . 1 1tary. ~na 
Code bring about practical results similar to those contamed 1? the ~r_mct_Ple 
ofth~ Nuremberg Charter. Conversely, the latter_make~ possible m1ugat1on 
of unisbment which may and in practice do result m freemg the_accus~d from 

p 1 "b'J't Whatever the principle chosen as a starting pomt, the 
pena respons1 1 1 Y. - · d h · · · 
outcome is that cases are tried according to their ments an t at Justice 1s 
done with similar results under either of them. 

-- ----
· - - -------- - I · r t;-thi~- <k\•elopment see H. Lauterpacht, 

( 1) for the stat~ of thed re~ev;n~i~~~~it~r War Crimes," British Year Book of Inter­
.. Toe Law of Nations an i e bu les now in force see History of the United Na11ons 
national_Law, PP· 6_9-?3- dorht D~elopment of the Laws of War. London, 1948, H .M . 
War Crimes Comn11ss1on an t e 
Stationery Office, PP· 280-286· 

(') See Annex to Vol. XI of this series. pp. 98-99. . 
f the Netherlands law in the above mentioned History of the Umted 

(') The accoui:its o . . d h D velo ment of the Lairs of War, pp. 285-286, 
Nati(!IIS War Crimes ~0 i",H5~;'lhls !Jes. epp. ~8-100, were given at the time when the 

~:ih~rl~edood~c~:r/thesoha)~gh~ottoyf~~:ppore!iti~i~;i~nari:fr~~j~~ tl.!tt::~ru~~~~forc 
t,c underst ID 1 

.,I -_ -- ------
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ANNEX 

CHI ESE LAW 

CO CER I G TRIALS OF WAR CRIMINALS 

I. INTRODUCTORY NOTES 

The trial of war criminals before Chinese courts is regulated by a " Law 
governing the Trial of War Criminal " of 24th October, 1946. The latter 
deals with questions of both sub tantive and procedural law. It defines the 
rule which are applicable to offences tried as war crimes, and lays down 
provi ions as to the jurisdiction of the competent courts over these offences 
and the individuals liable to pro ecution and punishment for their com­
mi ion. 

The legal basis provided is very wide as it includes, simultaneously and in 
a given order of pr cedence, international law, special war crimes rules, and 
provision of Chinese common penal law. 

The Law of 24th October, 1946, is in many respects guided by circum-
tances which are peculia r to China and the events she has gone through 

during the last two decades. It reflects in particular great care on the part 
of the legi lator to provide retribution for a wide range of offences, spread 
over a long period of time during which the Chinese people had been sub­
jected to an uninterrupted serie of atrocities and other crimes at the hands 
of the Japanese invader. 

11. 0 RCES OF RELEVA T PRO 1 IONS 

An. 1 of the Law of 24th October, 1946, lays down the following rule as 
to the provi ions applicable to \ ar crime trials : 

.. In addition to the Rules of International Law, the present Law is 
applicable to the trial and punishment of War Criminals. Cases not 
provided for under the pre ent Law are governed by the Criminal Code 
of the Republic of China. 

" In applying the Criminal Law of the Republic of China, this Law 
hall fir t be appl ied, irre pective of the status of the offender." 

In thi manner rules of international law were recognised as the primary 
source for the trial of war criminal . They are supplemented by the special 
provision , of the Law of 24th October, 1946, which are valid as" additional " 
to rules of international law. On the other hand and as a subsidiary source, 
provi ions of the Chine e Penal Code are relevant in cases not covered by 
the Law of 24th October, 1946, or by rules of international law. 

Ill. DEFINITION OF A WAR CRJMINAL AND A WAR CRIME 

Article II of the Law of 24th October, I 946, contains a combined definition 
of individuals treated as war criminals and of offences falling within the 
notion of war crimes according to Chinese legislation. It reads as follows : 

" A person who commits an offence which falls under any one of the 
following categories shall be considered a war criminal : 

I. Alien combatants or non-combatants who, prior to or during 

" 
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the war violate an International Treaty, International Convention or 
International Guarantee by planning, conspiring fo~, prepa~mg to 
start or supporting, an aggression against the Republic of Chma, or 
doing the same in an unlawful war. 

2. Alien combatants, or non-combatants who _durin_g the war or a 
period of hostilities against the Repu~lic of Ch1~a, violate the Laws 
and Usages of War by directly or mdITectly havmg recour e to act 

of cruelty. 
3. Alien combatants or non-combatants who ~uring the_ war _2r a 

period of hostilities against the Republic of Chma or pnor to . the 
occurrence of such circumstances, nourish intentions of enslavmg, 
crippling, or annihilating the Chinese Nation and en~e~vour to c~rry 
out their intentions by such methods a . (a) ~ilhng, star mg, 
massacring, enslaving, or mass deportation of ~t nat~onal , (b) st_u~­
fying the mind and controlling the thought of 1t , nallonal~, (c) di tri­
buting spreading or forcing people to consume, narcotic drugs . or 
forcin~ them to ~ultivate plants for m~king _s uch drugs, (d~ forcm_g 
people to consume or be innoculated with poison, ~r. destroymg their 
power of procreation, or oppressing and _tyranmsmg them under 
racial or religious pretext, or treating them mhumanly. . 

4. Alien combatants or non-combatants ~ho duri_ng the wa~ with 
or a period of hostilities against the Republic of Chi~a, commil ~c~ 
other than those mentioned in the three previou ections but pum -
able according to Chinese Criminal Law." 

Paragraph l of the above Article covers th~ field of offence kndo~nthas 
h I f ·nternat1onal law as expres e m e 

crimes against peace under t e r~ es O ~ 1 . Article 6 (a) of the Charter 
most recent documents embodymg sue rues . . 1 S (a) of the 
of the International Military Tribunal at ~uremberg; tr~~ e Ea t . and 

~!~~~:rll(~) ti) ~;f:!a~~~~~ ~!~~Z1i!~1~~:~~o~~o:n:il f~~ Germ; ny.('.) 
fi Id f war crimes in the narrower sense, that is 

Paragraph 2 covers the e d O f war The latter are explicitly 
of violations of t_he la~s an custo;~ ~urem.berg Charter, Aiticle 5 (b 
provided against m Article 6 (b) 1 . 1 11 (I) (b) of Law No. 10. Follow­
of the Far ~stern Charter, and m _rllc ; the Chinese Law of 24th October, 
ing the practice of some other ~ount;1esfi ) s reoarded a constituting war 
1946, contains an elaborate hs~ ~ o len~~at wohich was drawn up by the 
crimes in the narrower sense, s1m1l~:r; of the Authors of the War and on 
1919 "Commission on the Respon~1 I! y . . Article Ill of the Law of 
Enforcement of Penalties." The hst is given m 
24th October, 1946, and runs as follow . . 

l. Planned slaughter, murder or other terronst acuon. 
2 Killing Hostages. • 3: Malicious killing of non-combatants by starvation. 

4. Rape. 
s. Kidnapping children. . . 

( ') For the text of the definitions of crime against peace in the above prov1s1on ' sec 
. ,_,, h' Sak · in this Volume, PP· 3-4. . . 

Trial of r.,,.as I QI . • r, . Is of War Criminal in the A1111e., 
(") See for in~tan~ Nether9lan3 ~ Lad f;;~;,~~'; co':Crrung Australian war crimes law 

to Vol. XI of this senes, PP· • ' an 
in Vol. V, pp. 95-96, 
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ANNEX 

CHI ESE LAW 

CO CERNI G TRIALS OF WAR CRIMINALS 

J. I TRODUCTORY 'OTES 

The trial of war criminals before Chinese courts is regulated by a " Law 
governing the Trial of War Criminal " of 24th October, 1946. The latter 
deal with questions of both ub tantive and procedural law. It defines the 
rule which are applicable to offence tried as war crimes, and lays down 
pro i ion a to the jurisdiction of the competent courts over these offences 
and the individuals liable to pro ecution and punishment for their com­
mi ion. 

The legal ba i provided is very wide as it includes, simultaneously and in 
a given order of precedence, international law, special war crimes rules, and 
provi ions of Chinese common penal law. 

The Law of 24th October, 1946, is in many respects guided by circum-
tance which are peculiar to China and the events she has gone through 

during the la t two decade . It reflects in particular great care on the part 
of the legi lator to provide retribution for a wide range of offences, spread 
over a long period of time during which the Chinese people had been sub­
jected to an uninterrupted eries of atrocities and other crimes at the hands 
of the Japanese invader. 

] I. 0 RCE F RELE ANT PROVISIONS 

Art. 1 of the Law of 24th October, 1946, lays down the following rule as 
to the provi ion applicable to war crime trials : 

· In addition to the Rule of International Law, the present Law is 
applicable to the trial and punishment of War Criminals. Cases not 
provided for under the pre ent Law are governed by the Criminal Code 
of the Republic of China. 

" In applying the Criminal Law of the Republic of China, this Law 
hall fi r t be applied, irrespective of the status of the offender." 

In thi manner rule of international law were recognised as the primary 
source for the tria l of war criminals. They are supplemented by the special 
provisions of the Law of 24th October, 1946, which are valid as " additional" 
to rules of international law. On the other hand and as a subsidiary source, 
provision of the Chinese Penal Code are relevant in cases not covered by 
the Law of 24th October, 1946, or by rules of international law. 

Ill. DEF! lTION OF A WAR C RIMINAL AND A WAR CRIME 

Article II of the Law of 24th October, 1946, contains a combined definition 
of individuals treated as war criminals and of offences falling within the 
notion of war crimes according to Chine~e legislation. It reads as follows : 

·• A person who commits an offence which falls under any one of the 
fo1lowing categories shall be considered a war criminal : 

I. Alien combatants or non-combatants who, prior to or during 

II 
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the war violate an International Treaty, International Convent_ion or 
International Guarantee by planning, conspiring fo~, prepar:ing to 
start or supporting, an aggression against the Republic of Chma, or 
doing the same in an unlawful war. 

2. Alien combatants, or non-combatants who _durin_g the war or a 
period of hostilities against the Repu~lic of Ch1?a violate the Law 
and Usages of War by directly or mdirectly havmg recour e to acts 

of cruelty. 
3. Alien combatants or non-combatants who ~uring th~ war 2 r a 

period of hostilities against the Republic of China or prior to _the 
occurrence of such circumstances, nourish intention of en laving, 
crippling, or annihilating the Chinese Nation and en~e~vour to c~rr 
out their intentions by such methods a . (a) ~1Uing, tarvmg, 
massacring, enslaving, or mass deportation of 1_t nat~onal , b) st_UJJ<:· 
fying the mind and controlling the thought of ll nauonal~, (c) dt tri­
buting spreading or forcing people to consume, narcollc drugs . or 
forcing them to ~ultivate plants for making such drugs, (d~ forcm_g 
people to consume or be innoculated with poison, ~r. destroying th;1r 
power of procreation, or oppressing and _tyranm mg them un er 
racial or religious pretext, or treating them mhuma~ly. 

1 
• 

4 Alien combatants or non-combatants who dunng the \~a~ with 
or ~ period of hostilities against the Republi~ of Chi~a, c~mm~0~c~­
otner than those mentioned in the three prev1ou ecuons ut P 
able according to Chinese Criminal Law." 

Paragraph 1 of the above Article cover the field of offence kndo~n t:e 
h I f international law a expres e m 

crimes against peace under t e r~ es O h le; . Article 6 (a) of the Charter 
most recent documents embodyi?g suf r~ · berg . Article 5 (a) of the 
of the International Military Tn~~na at . urem r. the Far Ea t . and 

Ch~rter of the lnterna~on~~ ~~~~azli:~1~~:~~or~ounci l for Germany.(') 
Article II (I) (a) of Law o. o ,rar crimes in the narrower ense, that i 

Paragraph 2 covers the field of f war The latter are explicitly 
of violations of the laws and cuSlo~s ~ rem.berg Charter Article 5 (b) 
provided against in Article 6 (b) of \~e I:(I) (b) of Law o. 10. Follow­
of the Far Eastern Charter, and m A_rti ( •) the Chinese Law of 24th October. 
ing the prac~ce of some other ~ount;1e tfences regarded a constituting war 
1946, contams an elaborate hs! ~, o t that which was drawn up by the 
crimes in the narrower sense, s1m1 ~~ . o f the Authors of the War and on 
1919 " Commission on the Respon1~ibil_1ty ? •n Article II[ of the Law of 
Enforcement of Penalties." The ist ts given t 
24th October, 1946, and runs as follows : . . 

I. Planned slaughter, murder or other terrorist acuon . 

2 Killing Hostages. • 3: Malicious killing of non-combatants by starvation. 

4. Rape. 
5. Kidnapping children. . . 

. . . the above prOVISIOn • sec 
(•) For the text of the definitions of cnm3~ against peace in 
._, ., ,,._,, h" Sakai in this Volume, PP· · . · h Tr1<u o1 ,.,,.as ' . T, •a1 of War Crinunals in t e Annex 
(') Sec for i~tan~ Nether9lan3 ~ Lad f~tJ;;~~J co'~~ng Australian war crimes la, 

10 Vol. XI of this senes, PP• • • an 
in Vol. V, pp. 95-96, 
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6. Enforcing collective torture. 
7. Deliberate bombing of non-defended areas. 

Destroying freighters or passenger boats without previous warning 
and without regard to the safety of passengers and crew. 

9. Destroying fishing boats and relief ships. 
10. Deliberate bombing of Hospitals. 
11 . Attack or inking of Hospital Ships. 
12. U e of poi on ga or bacteriological warfare. 
13. Employment of inhuman weapons. 
14. Ordering wholesa le slaughter. 
15. Putting poi on on food or drinking water. 
16. Torturing of non-combatants. 
17. Kidnapping female and forcing them to become prostitutes. 
I . Ma deportation of non-comba ants. 
19. Internment of non-combatant and inflicting on them inhuman 

treatment. 
20. Forcing non-combatant to engage in military activities with the 

enemy. 
21. U urpation of the sovereignty of the occupied territory. 
22. Conscription by force of inhabitants in the occupied territory. 
23. Scheming to en lave the inhabitants of occupied country or to 

deprive them of their status and rights as nationals of the occupied 
country. 

24. Robbing. 
25. Unlawful extortion or demanding of contributions or requisitions. 
26. Depreciating the alue of currency or issuing unlawful currency 

notes. 
27. Indiscriminate destruction of property. 
28. Violating Red Cros regulations. 
29. lll-treating pri oner of war or wounded persons. 
30. Forcing prisoner of war to engage in work not allowed by the 

International Convention. 
31. Indiscriminate u e of the Armi tice Flags. 
32. Making indiscrim inate mas arrests. 
33. Confiscation of property. 
34. Destroying religiou , charity. educational, historical constructions 

or memorials. 
35. Malicious insults. 
36. Taking money or property by force or extortion. 
37 . Plundering of historical, artistic or other cultural treasures. 
3 . Other acts violating the law or usages of war, or acts whose cruelty 

or destructivene exceeds their military necessity, forcing people 
to do things beyond their obligation, or acts hampering the exercise 
of legal rights. 

It should be observed that this list is in many respects wider in scope than 
the terms used in the 1919 list of war crimes. 

Offences included in Article II, paragraph 3, of the Chinese Law of 24th 
Octobc:r, 19~6, corres~nd in spirit with the concept of ,srimes against · 
humanity as 1t evolved m the definitions of Article 6 (c) of the Nuremberg 
Charter, Article 5 (c) of the Far Eastern Charter, and Article II (1) (c) of 
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Law No. 10. These provisions cover a field of acts which do not or may 
not constitute war crimes in the narrower sense, but are similar to them on 
account of their inhumane nature. They are generally under tood to be acts 
committed systematically, repeatedly and on a vast scale against the civilian 
population, in pursuance of purposes ranging from the forcible denational­
isation of the population to its biological extermination. A notable feature 
of the Chinese definition is the emphasis on and express reference to narcotic 
drugs and poisons which are of especial importance in Far Ea tern countrie . 
Another emphasis is that put on " stupefying the mind and controlling the 
thought" of the Chinese population. This, in contradi tinction to drug 
and poisons which are mentioned separately, would eem to include psycho-
logical means of action. 

Finally, offences provided against in paragraph 4 are those of Chine e 
common penal law when committed during the war with or a period of 
hostilities against China and which, at the same time, con titute neither a 
crime against peace, nor a war crime in the narrower en e, nor a rime 
against humanity, as covered by the other paragraphs of Art. II. 

From the above classification it appears that the Chinese legi lation ha 
adopted the concept of war crimes in a wider, non-technical sen e, a a 
common denominator for types of offences which are, otherwise, di stinct 
one from the other within the body of international la, . 

IV. PERPETilATORS AND RELEVANT PERIODS OF TIME 

According to the above-cited Article IJ individuals liable to puni hment 
for any of the above types of offences are " alien combatants or non­
combatants." This is in accord with the legislation of mo t countries a 
well as with rules of international law, according to which the notion of a 
war criminal is in general limited to subjects of a foreign nation . Subject 
of the country whose nationals were victimi ed, if guilty of one of the above 
offences, are tried as traitors, quislings or ordinary criminal a the ca e 
may be, under the rules of their country's common law. 

This difference is, indirectly, stressed in Article VI of the Law of 24th 
October, 1946. The latter makes the rules of the Law of 24th October, 1946, 
applicable " also to war criminals who may have regained Chine e citizen­
ship after 25th October, 1945." The effect is that a former Chine e subject, 
who had become an alien but had regained his original nationality after the 
said date, is tried according to his previous alien tatus, and not a a Chinese 

citizen. 
In the paragraphs of Art. II dealing with the ~arious offence stre '_Va 

laid on different periods of time relevant for holdmg the perpetrators guilty 
under the terms of the Law of 24th October, 1946. 

For crimes against peace the period mentioned is that running " prior to 
or during the war." The time preceding a war relates to " planning, con­
spiring or preparing " a war of aggression a~d . ma~ th~refore go ~a_r back 
in the past according to the case. The same 1s 1mphed m the defimll~ns of 
crimes against peace contained in the international documents previously 

referred to. 
For war crimes in the narrower sense the relevant period is that running 

" during the war or a period of hostilities " against China. It should be 
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noted that the .. period of ho tilitie " a distinct from that of the war 
wa in erted with regard to and in order to cover the period during which 
China and Japan were in a state of de facto belligerency before the outbreak 

f \ orld War 11. ccordi ng to Art. IV of the Law of 24th October, 1946, 
thi tale tarted on 1 th September, 1931 , that is on the invasion of Man­
churi.i b_ Japan. The ame period wa · made relevant for crimes punish­
able under the hine e Penal ode. a provided by Art. II, para. 4, of the 
Law of -4th October, 1946. 

Finally. the period relevan t for crime against humanity is that running 
·· during the war or a period of ho tilitics against the Republic of China or 
prior to the o currence of ~uch circumstance ." The latter part of the 
pro\i i n make crime aga in t humanity, a covered by Art. II, para. 3, 
of the above Law. puni hable ev n when committed before 18th September, 
I 31. nder the term of rt . I the ame applies to crimes against peace, 
a, act undertaken ,,ith a ie, 10 plann ing, conspiring for, or preparing a 
''•< r of ag'= rc ·ion , which form part of the concept of crimes against peace, 
do not lend themsel"c to be circum cribed by any specific date limit pre-
eding th outbreak f , tual ho tilitie . By providing for the punishment 

of act con tituting crime again t humanity which were committed before 
the war,- in hina before I th ept mber, 1931 ,-the Chinese Law of 24th 
0 tober, 1946 followed the line of th uremberg and Far Eastern Charters. 
Both Charter explicitly refer to inhumane acts committed against civilian 
p pulation .. befo re or during the \\ar.·• Under both Charters the proviso 
i - that uch act have been committed " in execution of or in connection 
wi th " crime against peace or wa r crimes. The position would seem to 
be imilar under the terms of Art. ll , para. 3 of the Chinese Law of 24th 
0 tober, 19-l6. The latte r ·peak of act committed by" alien combatants 
or non-c mbatan t ·· pur uant to · intentions of enslaving, crippling, or 
ann ihilating the Chinese at ion.'' T he context is that this is done " during 
t~e wa r or a period of hostilitie " or " prior to the occurrence of such 
c1rcum ta nee . " There is little doubt that this phraseology describes in 
fact act , hich include crime again t peace. 

According to rt. IV of the Law of 24th October 1946 the end of the 
war in China i et at 2nd September, 1945. The 'same 'Article specifies 
that all provi ion of Art. II a re applicable to offences committed between 
1 t~ September I 93 I , and 2nd eptem ber, 1945, with the exception of acts 
pum h~ble under para. I (crime against peace) and para. 2 (crimes against 
humanity) which remain ubject to prosecution if committed before 18th 

eptember, 1931. 
In order to give clear guidance for the trial of offences committed after 

September 1945, Art. V of the Chine e Law specifies that such offences, 
when committed by alien before their being interned but after 3rd September, 
1945, a re not tried under the rule of the Law of 24th October, 1946, but 
under tho e of Chine e Penal Law and before ordinary military tribunals. 

V. STATUS OF THE VICTIMS 

The offences tried under the term of the Chinese Law of 24th October, 
1946'. ~re those committed again t victims of Chinese nationality. Special 
pro~lS\on ~as, however, made to the effect that offences committed against 
Albed nauon or their national , or against aliens under the protection of 
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the Chinese Government, were also subject to pro ecution and trial before 
Chinese courts. Art. VII of the Chinese Law which contain the above 
rule does not say whether such offences need be committed on Chinese 
territory or on territory under Chinese control, or whether they include as 
well offences perpetrated outside Chinese t:rrito~y . . In th: fo~mer case th_e 
rule would be an application of the territonal pnnc,ple which 1s at the bas, 
of most penal law systems. ln the la tter case, t~e co,~peten~e _of _C~inese 
courts would be based on the principle of the umversahty of Junsd1ct1on of 
municipal courts in the phere of war crimes, as practi ed by court of 
certain countries, such a the United States. 

VI. CIRCUMSTANCES NOT EXONERATING WAR C RIMI ALS 

Art. VIII of the Law of 24th October, 1946, lay down the rule that the 
following circumstance do not in themselve relieve the perpetrator from 

penal liability for war crimes : 
(1) that crimes were committed by order of superior officer - : 
(2) that crimes were committed as a result of official duty ; . 
(3) that crimes were committed iu pursuance of the policy of the 

offender's government ; 
(4) that crimes were committed out of political necessity. 

The above rule follows the lines adopted on the ubject in the . uremberg 
and Far Eastern Charters and also in Law o. IO _o~ the Alb~d Control 
Council for Germany. So, for instance, the comm, 1011 of cnme . up n. 
superior orders is dealt with in Art. 8 of the uremberg Charter, m the 

following terms : . 
" The fact that the Defendant acted pur uant to or_d: r. of 111 govern-

ment or of a superior ball not free him ~rom re ~on 1b1bty, bu~ may be 
considered in mitigation of punishment ,f the Tnbunal determines that 

justice so requires." 
A similar rule on superior orders appears in the Far Ea te~n Ch~ner and 

· La N JO The wording of the Chinese Law concermng cnme per­
m tra:d ~-rsu~nt to one's Government's policy \.vould ee1~1 to be cov~rcd 

bpe h bp · · of the Nuremberg Charter where 1t refer to act 
y t e a ove prov1s1on u be h that the 

undertaken upon governmental orders. It n~ay we , owever, . 
Chinese rule bas on this point a wider meamng than that expre ed Ul ~J1c 

f d r and that it includes cases , here a governmental poh 
concept o an or; e , · the offender· 
is carried out without specific .Jrders from upenor , upon 

own initiative. . 
The Chinese rule does not specify the effect of the ir~elevance _o~ upeno~ 

uence does not expressly provide for m1ugauon o 

~~!~~~a:::i;:b:c~o:r~e~ sees fit. It is_, ~owever, safe tofassuhme that ~hi~: 
. this s here power . sumlar to tho e o ot er cour ' . 

~ourts ~avelm d unP1.cipal and are therefore entitled to pronounce milder 
mternauona an m , 
sentences according to the merits of each case. 

1 ddi · to superior orders and to acts undertaken pur ua11t to govern-
n al 01i?n th Chinese rule refers also to crime committed as a result 

menta po cy, e f " r · I ec ity •· f " ffi · I duty " and to those perpetrated out o po 1t1ca n _e . 
o o c1a . ' f both these concepts is that an offence wa commuted by 
The connotation o 
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indi, idual holding official po ition and acting on behalf of th s 
G h 

. · e tate or 
overnmenl. _ !_ e irrele an~e of the offender's official position for his 

penal re pons1b1h~y for, ar cnme i al o prescribed by rules of international 
law, ·uch a for m tance, by rt. 7 of the Nuremberg Charter : 

.. Th~ official po i~on of defendant's whether as Heads of State or 
re pons1blc official m Government Departments shall t be ·d d , f · - . . · ' no con-
1 ere ,1 reemg them from respon 1b1hty or mitigat1·ng pun· h ,, . . 1s ment. 

101ilar rule are contained in the Far Eastern Charter and in Law No. 10. 

VU .' RESPON IBILITY OF PER ONS IN AUTHORITY 

rt. .1. of the Law of 24th October, 1946, provides the following : 

'.er on who occupy a upervi ory or commanding ·t' · 
rcla~1on to war criminal and in_ this capa~ity have not fuifiJ~~o~:i~ 
dut) to pre ent cnme fro_m berng comm1tted by their subordinates 
hall be treated a accomplice of the war criminals." 

The e!Tect of th i provi ion i that not only superiors who issue ord 
but al o . tho e ' ho . tolerate criminal acts of their subordinates with: ~ 
undert~kmg appropriate mea ure with a view to preventing such acts fro~ 
oc umng. are held pena~ly re pon ible in the same manner as the r• 
petrator them elves. Thi rule wa recognised by the I f h ~ II d · · aw o ot er nations 
a we an applied m a number of important trials.(•) 

VIII. P NI HME T 

The Law of 24th Octob 1946 · . d"ff er, , prescnbes penalties according to the 
t erenl type or cla e of offence covered by its Art. II. 
Art. contain the following rule : 

·' War criminal who are g ·1t f ffi . . paragra h I d u1 y o o ences provtded against under 

l:t'. · P_ an paragraph 3 of Art. II shall be sentenced to death or 
ue tmpn onment.'' 

The offence concerned in thi • . again t peace and c · . prov~sion <'\re those constituting crimes 
ca c the choice i nme against humaruty. It will be noticed that in these 
law. left only between the two severest punishments in criminal 

na~~t~i• :~:e criies ~ -nalties fo_r offences constituting war crimes in the 
given in Art 1i1 anedna tie a~e llla1d down according to the list of offences 
~ · , a re as ,o ows : 

r\~\~h=r~:~tuh·es fo1_rJi o!fenc~s provided against under items 1-15 of 
or I e 1mpnsonment. 

of 1rt:f ~ ~;;a~~~:rn~~v offences pr?vi?ed ~gainst under items 16-24 
for a period ~f lO years.ely, death, hfe impnsonment, or imprisonment 

___ (c_)_O_ffences provided against under items 25-37 of Art. Ill are 

(') See Trial of Tomoyuki ~ h . v Milch , Vol. VII of this series amas 61{a, ol. IV of this series, pp. 83-96 · Trial of Erhard il~I ,of thi series, pp. 88-9 . ' f-f;~1 o/4~-,l'tal of General Wilhelm Lisi and others, Vol. 
nal , Vol. XII of this seri@i;, pp. 105_12~ em vo11 Leeb and 13 others (High Command 
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punishable by life imprisonment or imprisonment for not le than 7 

years. 
(d) Offences provided against under item 38 of Art. Ill are punishable 

by life imprisonment or impri onment for not less than 7 yea r , with 
the proviso that offences of a more serious nature are punishable by 

death . 
Offences covered by paragraph 4 of Art. II , that is tho c provided again t 

by the Chinese Penal Code, entail the respective puni hments of the Code. 

JX. RULES CONCERNING PRESCRIPTION AND REDUCTION OF PUNISHMENT 

The effect of certain rules of Chinese common penal law wa suspended 

in the case of war crimes. 
Under the terms of Art. IV of the Law of 24th October, 1946, the pr secu­

tion of war crimes is not subject to prescription a provided by Art. 0 of 
the Chinese Penal Code. The latter lays down various periods of time, 
ranging from one to twenty years, after the expiry of which the prosecution 

of the offences concerned beco{l'les extinct. 
On the other hand, a law of 17th June, 1944, provided for the reduction 

of punishments in certain cases. Art. XIII of the Law of 24th October, 
1946, made such reduction inoperative in war crime cases. 

X. COU RTS TRYING WAR CRIMINALS 
Individuals guilty of offences under Art. II and Ill of the Law of 24th 

October, 1946, are tried by special •· Military Tribunals for the Trial of 
War Criminals." These Tribunals a re attached to various military organ­
isations by decision of the Chinese Ministry of Defence. !he e tabli h~ent 
and powers of such Tribunals are determined by the Chmese Wa_r ~nme 
Commission after approval by the Ministry of Defence and the Ministry of 

Justice. 
According to Art. XVII of the Law of 24th October, _1?46, ~ Military 

Tribunal for the Trial of War Criminals is composed of 5 m1btary Judge and 
1 to 3 military prosecutors. The number of both may _be increased when 
necessary. According to Art. XVlll three of t~e . five Judge are selected 
from various military organisations. The r~~am1~g two are elect~d . by 
the Ministry of Justice from provincial or muruc1pal higher courts. A s1m1lar 
selection is made of the prosecutors ; one comes from military ranks and 
one or two are chosen by the Ministry of Justice from the ranks of prose· 

cutors of provincial or municipal higher courts. 
Cases are, as a rule, beard in the seat of the :rribunal. W_herever the case 

so requires, however, the Tribunal may des1gna~e three Judges and one 

prosecutor to hold the trial at the place of the cnme. 

XI. JUDGMENT, CONFIRMATION OF SENTENCE AND RE-TRIAL 
When a trial ends with a verdict of " not guilty " or when_ the pro_ ecutor 

d Prosecution unnecessary or unwarranted, the case 1s submitted to 
eems a . •tm k f th the Ministry of Defence for confirmauon WI n one wee o e pro~ounce· 

mcnt of the judgment or of the decision not to resume the prosecution. If 
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the a e give ri e to doubt , the ini try may refer the case back for re-trial 
on further inve ligation. 

Trial endi~g in conviction are tran mitted to the Ministry of Defence 
for confirma~on. Ca e involving death entences or life imprisonment are 
~~rther subm1_tted by the M!n!stry to the President of the Republic for a 
n.1t of execut10~- If the M1ru try or the President consider the judgment 
t b~ fa~lty o'. improper they may return the case for re-trial. Every case 
re-tned I ubJect to the ame procedure as above. 

_1:he a cu d is enti~le~ to appeal for a re-trial under the rules of Chinese 
military penal Jaw, w1thm JO day of the judgment. 
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The volumes have been made as internationally representative 
as the available material has allowed, and the legal matter which 
have received report and comment have included que tion of 
municipal as well as international law. The Report , together, ith 
the notes on the cases and the Annexe on municipal law hould , 
therefore, prove of value as ource-books and commentarie not 
only to the historian and the international lawyer but also to all 
tudents of comparative juri prudence and legi lation, and in 

general the intention of the Reports i to ensure that the le on 
of the War Crime trials held by the variou Allied c urt during 
recent years shall not be lost for lack of a proper re ord made 

accessible to the public at large. 

Fourteen volumes of the Reports have been publi hed and a 
further one is in production. This final volume contain a general 

analysis of the legal outcome of the series. 

All volumes are available as indicated orerleaf Pri e - Volume l 
2s. 6d. (by post, 2s. 9d.); Volume II 3s. (by post, 3s. d.); Volumes 

Ill 01111"ards, 5s. each (by post, 5s. 3d.). 

H.M. Stationery Office has also published 
the following official publications on 

THE TRIAL OF 
GERMAN MAJOR WAR CRIMI ALS 

AT NUREMBERG 

Judgment 
Judgment of the Jnternational Military Tribunal for the Trial of ennan 
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Opening speeches of the Chief Prosecutors 2s. 6d. (b P 1, 2s. 9d. 
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SpeecheS of the Prosecutors at the Close of the Case again t ~e 
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LAW REPORTS OF TRIALS 
OF WAR CRIM INALS 

ELECTED A D PREPARED 

BY THE U !TED 'ATIO S WAR C RIME 

COMMISSION 

One of the aim of this eries of Reports has been to relate in 

summary form the course of the most important of the proceedings 

taken against person accused of committing war crimes dur ing the 

Second World War, apzrt from the major war criminals tried by the 

uremberg and Tokyo International Military Tribunals, but 

including tho e tried oy United States Military Tribunals at 

uremberg. Of necessity. the trials reported in these vol umes have 

been examples only, ince the trials conducted before th~ various 

Allied Courts, of which the United Nations War Crimes Com­

mi sion has had record , number over 1,600. The trials selected 

for reporting, however, have been those which were thought to be 

of the grea test intere t legally and in which important points of 

municipal and interna tional law aro e and were settled: 

Each report, hov.ever, has contained not only the outline of the 

proceeding in the trial under review, but also, in a separate section 

headed '· otes on the Case,,. such comments of an explanatory 

na ture on the legal matters arising in tha t trial as it has been thought 

u eful to include. These notes have provided also, a t suitable 

point , general ummarie and analyses of the decisions of the 

court on specific points of law derived primarily from a study of 

relevant trials already reported upon in the serie . Furthermore, 

the volumes have included, where necessa ry, Annexes on municipa l 

war crime laws, their aim being to explain the law on such ma tters 

as the legal basis andjuri diction, composition and rules of procedure 

on the \\a r crime court of those countries before whose courts the 
trials reported upon in the various volumes were held. 

Finally, each volume has included a Foreword by Lord Wright of 
D urley, Chairman of the nited a tion Wa r C rimes Commission. 
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FOREWORD 

This Foreword mjght also be called " Epilogue " because the olume 
marks the completion, in March, 1949, of an undertaking commenced in 
the summer of 1946, namely the preparation of a collection of report of 
representative trials of war criminals in connection with World War Cl. 
It has been pointed out that the main object of these Reports is to help to 
elucidate the law, i.e. that part of International Law which has been called 
the law of war. A very general idea of what that means can be found in 
the judgment of that great judge, the late C. J. Stone, in the Supreme Court 
of the United States, on Yamashita, reported in Volume IV on p. 3 . 
Stone, C. J., said : 

" In Ex parte Quirin, 317 U.S. 1, we had occasion to consider at 
length the sources and nature of the authority to create military com­
missions for the trial of enemy combatants for offences against the law 
of war. We there pointed out that Congress, in the exercise of the 
power conferred upon it by Article I, s. 8, Cl. 10 of the Constitution 
to ' define and punish .. . Offences against the law of Nations . . . ' . 
of which the Law of War is a part, had by the Articles of War (10 U.S.C., 
ss. 1471-1593) recognised the 'military commission ' appointed b 
military command, as it had previously existed in United State Army 
practice, as an appropriate tribunal for the trial and puni hment o f 
offences against the Law of War. Article 15 declares that ' the pro­
visions of these articles conferring jurisdiction upon courts martial hall 
not be construed as depriving military commissions . .. or other military 
tribunals of concurrent jurisdiction in respect of offenders or offen e · 
that by statute or by the Law of War may be triable by uch milital) 
commissions . . . or other military tribunals.' See a similar pro ision 
of the Espionage Act of 1917, 50 U.S.C., s. 38. Article 2 include 
among those persons subject to the Articles of War the personnel o 
our own military establishment. But this, as Article 12 indicate , doe 
not exclude from the class of persons subject to trial by military com­
missions ' any other person who by the Law of War is subject to trial by 
military tribunals, ' and who, under Article 12, may be tried by court 
martial, or under Article 15 by military commission. 

" We further pointed out that Congre , by anctioning trial 
enemy combatants for violations of the Law of War by military com­
mjssion, had not attempted to codify the law of war or to mark it 
precise boundaries. Instead, by Article 15 it had incorporated. by 
reference, as within the pre-existing jurisdiction of military commis ion 
created by appropriate military command, all offences which are defined 
as such by the Law of War, and which may constitutionally be included 
within that jurisdiction. It thus adopted the system of military common 
law applied by military tribunals so far as it should be recognised and 
deemed applicable by the courts, and as further defined and upple­
mented by the Hague Convention, to which the United State and the 
Axis Powers were parties. " 

Vil 
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I quote chi , here at the outset, to e pl~in that t~e _ law of war is a sys_tem 
of law different in character from the ordmary municipal laws of the various 
ountrie ; it i International Law, not the law of any one State. Stone, 

C. J .• i speaking of one type of Court (the Military Court) frequently made 
e of to admini ter and declare thi law of war. It is, however, clear that 

it may be admini tered by the municipal courts of belligerent countries if 
the e court are pecially commis ioned for that object, and equipped if 

eed be with pecial juri diction to enable them to di charge the trust . 

The a es reported here ,, ill illu trate both type . In the Annexes to the 
ilferent volumes \ ill be fo und how different allied nations equipped their 

municipal court with the nece ary jurisdiction beyond or in modification 
o their normal function for the admini tration of their municipal law. 
But each court when it o acts i deemed to be admini tering International 
La,, . .In the ame way the mandate given to a Military Court, such as the 
International Military Tribunal and the United State Military Tribunal 
in which were held the ub equent Proceeding at uremberg is in general 

ovemed by International La, and the e courts are municipal courts only 
in far a their mandate de iates from International Law. Such a court 
i an international court, regardle of the circumstance that it is convened 

y and i admini tered by a national Govern ment. A precise parallel is 
afforded by a Prize Court. As the law is International Law, it must not be 
• nfu ed with the municipal la, of the convening Government. It is the 
law of nation , which cannot be created by the enactment of any particular 
n tional legislature. o doubt a court commissioned to try cases according 
to International law may also be governed in part by some other law, 
becau e that law i included in the terms of it commission : a court cannot 
depart from the mandate given by it convening authority. Generally and 
ubstantially, however, the juri diction conferred on the courts we are 

concerned with. whatever their convening authority, will be found to be in 
accordance with lnternationaJ law. But if the law of the court cannot be 
found in the act of the particular national legislature or in the jurisprudence 
e_ tabl i bed by the courts of that country, where, it will be asked, is it to be 
fo und ? Answer to that question will emerge from considering the deci ions 
reported in the e olume . Stone, C. J. , in the judgment just referred to, 
g ve a general an wer. More detailed explanations may be extracted fro m 
other judgment reported in these volume All I want to emphasise at the 
moment is that the law of war i a definite body of jurisprudence, giving a 
"' tandard certain ' , to quote the words of Scott and Lancing in the Minority 
Report annexed to the Report of the Commission on Responsibilities issued 
at the end of World War J. When thee di stinguished lawyers spoke of a 
·' tandard certain " they were adopting the standards familiar to common 
i wyer who tart wi th traditional rules and develop them to meet the demands 

f ju tice in iew of the part icular ca e before them. The Jaw of war has a 
iong hi tory. Some day that hi tory \ ill perhaps be written. At the moment 

bat it i . ought t_o indicate he~e (as it was in the History recently published 
of the mted _ at1on War Cnme Comm is ion) is the development of the 
_aw of ,~·ar as 1llu trated by the deci ions of courts of competent jurisdiction 
Ill and smc~ the war. One cbaracteri tic feature of every law of the common 
law t~pe, 1 th~ apparatus of law reports, which, whether regarded as of 
c erc1,·e auth nty or of merely per ua ive authority, as in the case of the 
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common law or customary law of war, give legal life and substantial definition 
to what might otherwise be regarded as a mere collection of moral generalisa­
tions. Similarly the development of Prize Law can be traced in the 
authoritative reports of cases decided in the British Court of Admiralty and 
in the United States Reports. 

The Fourth Hague Convention, which was a revised and enlarged version 
of the similar conventions which preceded it, sought to safeguard the right 
in war, not merely as between the actual belligerent forces inter se, but al o 
to secure protection to the civilian population . This Convention, along 
with the Conventions for the protection of Prisoners of War (the Geneva 
Conventions) certainly fulfilled a great purpose in giving a legal form and 
substance to general rules which had been recognised to some extent in 
practice : particular instances of the enforcement of the law of war had 
been recorded, such as the execution of Major Andre as a spy by General 
Washington, but only after a fair trial, and the execution of the confederate 
Colonel Wirz during the American Civil War a a war criminal. But a 
Stone, C. J., points out in Ex parte Quirin, these were only two instances out 
of many of sentences by Military Tribunals over a long period of year , 
exemplifying offences against the law of war and enforcing the individual 
responsibility and the punishment of the offender. The object was to 
vindicate the rule of the law of war. 

At the end of World War I, as everybody knows, there were admirable 
declarations that war crimes would be punished, and list of criminal were 
prepared by a fact-finding committee, but nothing practical wa effected 
towards identifying, tracing and apprehending accused individual or putting 
them on trial, though an excellent report, with lists of war crime , was 
prepared by the Commission on Responsibilities already referred to. The 
whole thing was abandoned after a few unsatisfactory trials, though at least 
one useful judgment was produced by the Leipzig Court in the Llandovery 
Castle case, and though the Leipzig cases (as they have been called) showed 
how hopeless it was to expect justice in these circumstance from the court 
of the Reich. Hence it came about that the victorious Allies after World 
War II decided to try war criminals themselves, adopting either the sy tern 
of the military courts or that of the national courts. They refused to tliink 
that Allied courts could not be impartial. Their decision has been amply 
justified by the trials that have been held. The International Military 
Tribunals, held one at Nuremberg and the other at Tokyo, stand as con­
vincing proofs that impartial justice can in this way be admini tered. Thi 
has also been shown by the military and the national courts wh ich have held 
hundreds of trials, a selection from which is contained in these volume . 
The presence of neutral judges has been shown to be not essential to maintain 
a high standard of impartiality and this was in fact fortunate under the 
circumstances, because neutral judges were in fact not available. or had 
the accused any legal right to object to being tried by such courts ; a ll the 
accused were entitled to was a fair trial and that they got. Al o, a I have 
stated, the types of courts employed were those traditionally recognised by 
International Law as competent for war crime trials. The neces ity of a 
fair trial was universally insisted upon by the Allies, and indeed was tra­
ditional in this type of case. In Reports contained in Volumes V and VI 
will be found instances in which it has been held that the denial of a fair 
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trial wa a war rime. There had been at a cenain stage a strong effort in 
certain !lied quarter 10 di pen e with a trial even in the case of the Major 

riminal ; it was aid that was unnecessary because their crimes were 
notorious to all the world . II would be enough so it was said, to have a 
ol mn arraignment, tating their crime and then ordering their executions. 

That idea wa trongly pre ·ed but wa uccessfully resisted as contrary to 
fnternation al Law. to pro eed would have been to substitute an act of 
pO\ er for the execution of impart ial ju lice demonstrated by an open trial 
in th face of all the w rid . Ju tice wa dont: and was seen to be done. 
By any other pro edure the whole impre iveness of the punishment of war 
crime \\OUld have been prejudiced and indeed completely lost. Incidentally, 
the advocate of the theory that wo uld dispense with trials do generally 
accept that criminal uch a the major criminals deserved their punishment 
and were ju tly puni · hed. The only objection then was that the trial was 
unnece ar ·. They hou ld, it i aid, have been put to death without trial. 
The effect \\ Ould ha, e bet:n paradoxica l. 

s to juri dict ion the tradi tional rule is that a Military Court, whether 
national or international , deriv it j urisdiction over war crimes from the 
ba re fact that the per on charged i within the custody of the Court ; his 
nat io~a!ity. the place where the offence wa committed, the nationality of 
the vr t1m are not generall) material. Thi ha bee11 sometimes described 
a\ univer ality of juri diction as being contra ry to the general rule that 
ou rt ~a~e a juri ·diction limit d to the national territory or to the nationality 

of the rnJured p r on. ln certain trial dealt wi th in these Reports, the 
accu . d cam '.rom \'e ral different nation and so also did the victims, 
and m some trial the crime~ were co mmitted on the High Seas or in allied 
o r enemy c untrie . Where it wa in All ied national courts that war crime 
were tried, juri ?icti~n wa defin d by the national law under which they 
proceeded. Thi will be ~~en b consulting the constituent documents 
co_nferring juri dicti n in the variou · an nexe to the volumes. The rules of 
evidence a_nd the range of punishments will al o be found there. The same 
may ~ - ard of the variou:, Ch rter , Com mis ions or Warrants under which 
!he lrhtary. ourt acted. By fntemational Law the penalty for a war crime 
1 death. ubJe t however to the c urt impo ing a lesser sentence. 

the c volume are intended to fo rm a Ca e Book of War Crimes what 
need t be d · b · · ' . one I to state nefly and uccinctly the basic and most general 
ru le f th, bn nch of la\\ o that the reader of a particular Report may 
ha,~ befo re _him the etting. or backgro und or surrounding circumstances 
(ll'h l h · ·1 · " ' , e,er rm, _e I pre,erred). of law or procedure of the particular trial. 
\,~fume . V, which 1r. Brand ha pr1::pared , wi ll , l think, be found to satisfy 
thr requirement. 

. ertain diffe~en C' may be noted in th tri a l reported. ln ome detailed 
and re_a~oned Ju~gment ar;! delivered, in others that feature is absent. 
Thu rn the nrted St te Militar Comrn i sion tria ls the reporter is 
co~ipcllcd to extra t from what happened at the trial the ~rounds of law on ~t' h the C_ urt proce <led : there i al mo t invariably no reasoned judgment. 
di; a~e I la.rgely true of the Briti h Military trials, subject to this 
~- ~rcnce. that m them a Judge dvocate usually gives hi s reading of the 
da 1.5 _and la\ 10 the c?urt. Thi - furnishes some clue to the reasons for the 

ec , 1 n. In th_ national c urt the practice varie . In the Norwegian 
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and Netherlands Courts there a re reasoned judgments, and other European 
Allies also adopt their ordinary forms of declaring their judgments. In the 
International Military Tribunals at Nuremberg and Tokyo, a very elaborate 
method of stating the grounds both of fact and law for the decision has been 
adopted. These latter trials lie outside the general scope of these Reports. 
The judgments are used by way of persuasive precedents only on specific 
points. But there is a very important series of trials held in Nuremberg after 
and as supplementary to the International Milita ry trial, called the Subsequent 
Proceedings. These trials were initiated and conducted by and under the 
United States Government which provided administrative machinery, 
prosecutors and judges : the Tribunals involved were described as United 
States Military Tribunals. [n these trials full judgments on fact and law 
were delivered. The Reports accordingly are fuller and more detailed than 
is possible where the reporter can only do the best he can with less satisfactory 
materials. International lawyers will not hesitate to express their appreciation 
of the help which these trials, conducted by the United States with General 
Telford Taylor as Chief Prosecutor, have given in the elucidation of the law. 
They will be indispensable to the student of this branch of law, even though 
he may criticise particular pa sages contained in them. 

I may here observe that Mr. George Brand, in his valuable notes on most 
of the Subsequent Proceedings Cases, among other tria l , ha ought to 
elucidate what was decided , without criticising. I apologi e for departing 
from that salutary rule in one case, that of the " Hostages · in which I have 
ventured to e.xpre s some criticism of the legality under International Lav 
of the killing of hostages. That was one of the Subsequent Proceeding and 
I wish to make clear that it in no way detracts from my great respect for the 
valuable labours in the cause of International Law of the Judges, not only 
in that one but in all the Subsequent Proceedings. 

I must, I think, say something of the sources of the International Law of 
War. The Common Lawyer will be puzzled by the absence of previou 
Law Reports in which he finds his precedents, and also by the relative absence 
of Legislative Acts in which a great deal of his law is found. Perhaps this 
comparative absence of legislation will seem almost more grievous to the 
civil lawyer who finds the great part of his law in Code . It may be that 
after this last war (I should like to picture it as the ' last " in the history 
of the future but I dare not do so) the decisions and rulings of the law of 
war recorded in these and other volumes, will provide more material. The 
Common Lawyer will be able to study and apply the precedents on which 
he relies so much, and so indeed will those lawyers who practi e under a 
codified system of law, who have generally, I believe, availed themselves 
of the persuasive help of earlier decisions which they find collected in anno­
tations to the codes. In either case, the law of war will be lifted from an 
area of generality and be able by analysis and synthesis to formulate more 
specific rules. This will have been one result of the great campaign of war 
crime punishment which has followed the war. But even before thi 
happened, there was certain material of a more or less tangible character. 
Apart from evidence of custom and practice, there were books of authority 
like Grotius and Vattel in earlier days. These were books of a uthenticity 
comparable to Coke or Blackstone in Anglo-American law. There were also 
certain international agreements, conventions or treaties which approximate 
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in their importance to Legi lative ct though of comparatively recent date. 
Of the. c the Hague Convent ion on the law of war and the Geneva 
Conventions on the treatment of pri oner are of upreme importance. It is 
ea y with all the expericn ·e of re ent year to point to defects in the Hague 
Convention bu t th )' marked great ad ance in the humanization of war, 
both a between the actual military fo rce and al o in the protection of the 
civilian . The future development of military operation is difficult to 
foreca t to-day. The rule~ of law embodied in these Conventions have been 
te t d in \: orld War II \\ hich i ended. These Conventions may well be 
uppl mented and revi ed, but their alue can not be overstated. They and 

the like are the neare t approach to legislation po sible in th~ present state 
of international relati n . 

I would be wrong to look at any ingle document as constituting the 
ource of the laws of war. The development of that branch of international 

law has had a long hi tor and a gr a t many traditional and customary rules 
have prung up and have been followed, more or less, in regard to these 
que ti n . The time ha , I hope, now come or is approaching, when it will 
be po sible to how a homogeneou and scientific body of law, and that 
will ha, e to be done without the aid of the legi lature until there is a federated 
parliament of the world. Meant ime that ;ant is, to a large extent, filled 
b the y tern of international convention · representing all the civilised 
nati n of the world\ ho mee t together to draw up a body of rules. These 
h~ve_ th? force of law in the ame way a the law promulgated by a State has 
'' 1th111 1t ~ourt . Their efficacy and force depends on the fact that they 
are rec gn1scd. a cepted and agreed to by the va rious nations. Jn the wa r 
recently ended it i. triking to ob erve to what exten t a code of law such as the 
provi io~,s of_th~ Geneva C nven tion on Prisoner of War has been respected, 
at lea~t 111 pri nciple, though not alway in fact. It wou ld be wrong to treat 
the e 111 trument m rely a agreements between the variou nations who were 
rcpre coted at th? Conference . For instance, the Hague Convention 
ena~le a_ny a entmg party to denounce it but the true force of these Con­
vention 111 the·e d, y i that they represent a genera l consensus, in regard to 
the law . ?f wa r and the~e laws are binding upon belligerents whether they 
,,ere ong111ally partie or not and whether, though originally parties they 
have or have not denounced it. ' 

The purp of the Hague Convention can be inferred from the terms of 
the ~n\entio_n it elf. The onvention contains a number of specific 
regu_la1_1 _n which. a the onvention say , have been inspired by the desire 
to dimim h the e, ii of war o fa r a legitimate military requirements permit, 
nd ~o ene a a general rule of conduct for the belligerents in their mutual 

relation\ and their relati n wi th the inhabitants. That latter element as 
we no,~ \ee, ha been of upreme importance, and that will be seen in' the 
ca c. reported in the e olume . The Hague Convention goes on to say 
that II ha not been fo d 'bl . . . . un . po s1 eat present to concert st1pulat1ons covering 
~I t!1e cir~um lance which arose in practice, but on the other hand, the 

arties to it do not intend that unfore een cases should, in default of written 
agreeme~t, be left to the arbitrary opinion of military commanders. The 
Convenuo~ then proceed to state a wider principle in the famous language 
of the B lg1an Delegate Merten : 

" ?tit a more complete code of the law of war can be drawn up 
the High ontra t' P · d · ' 111g artie eem 1t expedient to declare that, in 
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cases not covered by the rules adopted by them, the inhabitants and the 
belligerents remain under the protection and governance of the principle 
of the law of nations, derived from the usages established among 
civilized peoples, from the laws of humanity, and from the dictates of 
the public conscience. '· 

These provisions are the key note of these particular Regulation . They 
do not contain a list of war crimes, but they particularise a great many of 
them, leaving the remainder to the governing effect of that overeign clause 
which, I think, does really in a few words state the whole animating and 
motivating principle of the law of war, and indeed of all law, because the 
object of all law is to secure as far as possible in the mutual relations of the 
human beings concerned the rule of law and of justice and of humanity. 
The language of the clause has sometimes been described as embodying the 
law of nature or natural law. That expression has been used during so 
many centuries from the days of the Romans and in so many different 
connotations and also has been invoked for the purposes of maintaining 
so many evil and disastrous practices and rules, that its use may perhaps be 
better abandoned. In truth and in fact, the true view of the law of nature 
has been the law which aims, however imperfectly, at giving effect to the 
sense of justice and of right and wrong and which is naturally inherent in all 
human beings except only the abandoned and vicious. The reader of thi 
volume wi!J not fail to reflect on the number of important principles which 
still need to be defined. I may note as an instance the question of the legality 
of the resistance movement on the part of a population unjustly invaded and 
terrorised by an aggressive 'lation. Another illustration is afforded by naval 
warfare. 

Before I leave the Preamble to this Code, 1 may empha ise that the pro­
tection of the inhabitants of occupied territory is of primary importance in 
the modem law of war. It will be seen from the cases in these volumes that 
a very considerable proportion of the cases protect the interests of the 
inhabitants of territories which were either occupied or were- the cene of 
belligerent operations. It is impossible to secure that the innocent inhabi­
tants of such places can be entirely removed from the danger and the 
destruction and the fatalities which are inevitable in such a situation, but the 
whole object of this part of the Hague Convention and other similar humani­
tarian instruments is, as they state, to diminish the evil of war so far a 
military requirements permit and that may be traced in the present Hague 
and Geneva Conventions and also in the cases which have been decided 
by the courts. It may be noted that the Hague Convention in particular 
had definitely a practical object. It required those who signed it or acceded 
to it to issue instructions to their armed land forces in conformity with 
the regulations respecting the laws and custom of war on land which 
are annexed to the Convention. The result of the Convention has been 
that most important military nations have prepared manuals of military 
law which they have issued to their forces. These manuals are not authorita­
tive sources of law in any sense, and some of the provisions contained in 
them have been subject to very proper criticism and amendment, but they 
are useful for purposes of reference and criticism and to some extent they 
may serve as evidence of the actual practices of nations, which is part of the 
material on which the customary law of war is based, along with the writing 
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of qualified authors. The deci ions of courts are also o[ great value in defining 
the law of wa r. Hence the importance of these Reports. 

The Hague Convention itself does not contain a List of war crimes. Such 
a list will be found in the Report of the Commission of Responsibilities of 
1919 a Ji t which i not comprehensive. Nor did the United Nations War 
Cri~e Commis ion pretend to formulate a comprehensive list, but they did 
promulgate a list of war crime for the purpose of guiding the Commission 
in it fact-finding activities. That provisional list, if I may call it so, was 
ba ed on the report and recommendation of the Commission of Responsi­
bilit ie a document of very great value, and it was added to by the War 
Crime Commission a a result of its experience and of the problems which 
came before it. 

Mr. Brand, the Editor of this se ries of reports and the author of the 
present volume, ha devoted section VI of the volume to a treatment of the 
types of offences which have been recognised. A list of these will be found 
in hi- table of contents under the heading " Types of Offences ". I should 
like particularly to refer to o. 6 of that list, under sub-heading B, which 
shows how the category of war crimes bas over-flown the limits of offences 
committed during actual combat or offences committed against prisoners of 
war. The long list which is to be found in Item 6 are all offences committed 
against inhabitants of occupied territories, and there is no doubt at all, if 
one studies the history of war crimes during the last war, of the terrible 
character of these offences and the enormous scale on which they were 
committed by the Axis force . It will be noticed that in some of these 
offences the object is the terrorism of civilians, their ill-treatment in various 
ways, often most atrocious, and the exploitation of human labour, often 
called slave labour, which was forced in the sense that inhabitants were 
eized and compelled to work fo r the Axis powers and for that purpose 

taken away from their homes which, in a vast number of cases, they never 
saw aga in. Some categorie may seem novel but tragic and terrible 
experience justify them. 

There are some very striking instances of war crimes for which the reader 
mu t be referred to Mr. Brand 's Section VI, sub-section B, which is based 
on actual decisions as reported in previous volumes. It is perhaps now a 
trui m, but when I look at this list, and think of all the instances of each 
one of the e crimes that come into my mind, I cannot help saying that so 
deliberate and so widespread and atrocious a system of inflicting human 
misery ha never been known in the course of the world. Apart from these 
particular crimes, there are the crimes which Mr. Brand refers to under 
sub-beadings C and D, crimes against humanity and crimes against peace. 
Crimes against humanity overlap to some extent war crimes generally, 
but the scope of the category of crimes against humanity has been limited 
by the requirements that to be punishable they should be carried out on 
a widespread scale and under governmental organisation, and apparently 
that they should have the particular object of political, racial or religious 
persecution. 

Sub-section D contains a further category, crimes against peace. That 
category is based upon the effect of the Kellog-Briand Pact, or the Pact of 
Paris, which was a formal and solemn treaty entered into by practically all 

FOREWORD xv 

the civilised nations of the world. Its essence is that those who are accused 
are charged with initiating or bringing about or waging an unjust or aggres­
sive war. That conception bas been much attacked but the charge ha 
received effect from the important International Military Tribunal at Nurem­
berg and the International Military Tribunal for the Far East at Tokyo. 
Its moral rightness is obvious because there can be no greater crime than the 
bringing about of a war with all its inevitable evils, unimaginable in extent. 
It is a crime, however, which deals primarily with initiation and waging of 
war as a matter of policy, which indeed, is the language of the prohibitive 
section, and the crime can usually only be committed by those persons who 
are able to determine the policy which causes the war. A further illustration 
of the crime bas been given since I first wrote these words by the judgment 
in the Ministries Case, the last of the Nuremberg Subsequent Proceedings. 

In the case of the last Great War there was, for a number of reasons, no 
difficulty in determining who were the policy makers. The material before 
the courts clearly showed that their purpose was aggression and that the 
war could not be justified on any legitimate ground such as self defence. 
That crime, if properly defined, can be charged aga inst those who were called 
in the two trials I have mentioned, the " major war criminals " and others 
who, from their position and power were able to commit that particular 
offence which could not be charged against subordinate agents or instruments. 

Membership of criminal organisations is a rather special piece of machinery 
which is devised to deal with the obvious difficulty of bringing within the 
range of punishment the various individuals who have taken part in the 
operations of associations or organisations, the object of which was the 
commission of war crimes. 

I need not repeat what has so often been emphasised that to construct a 
system of common or customary law must necessarily involve a system of 
law reporting. The failure to appreciate the existence, character or scope 
of the law of war bas almost entirely resulted from the absence of adequate 
reporting of decisions taken regarding acts coming under the law of war. 
It may be hoped that with the materials now available, it may be possible 
to evolve a homogeneous, scientific and constructive body of law though 
there is still no legislature to contribute to that result. That, however, i 
for the future. 

I ought earlier to have observed that the principle of individual responsi­
bility has until recently been regarded as a heresy in some quarters, instead 
of as being something which was obviously essential to any system of penal 
law. It has often been noted that the Hague Conventions do not contain any 
reference to personal responsibility in respect of war crimes, but all the 
same, as was pointed out by the Supreme Court of the United States, 
offen,ders against the laws of war have been punished. The principle of 
individual responsibility is a necessary condition of tbe establishment of a 
system of law ; what the law does is to define that responsibility. It is 
not content with the formulation of moral rules. It postulates personal 
sanctions. The Hague Convention, though it speaks of the responsibility 
of nations to make compensation for breaches of the Regulations, does not 
mention the personal responsibility of those guilty of breaches, but the same 
answer applies to such an objection, and that is that the punishment of war 
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criminal for breach of the rules of war has been recognised by the practice 
of nations and is part of the traditiona l law. For that, I may again re_fe~ _to 
the deci ions of the Supreme Court of the United States. The respons1b1hty 
of fixing re ponsibility on particular agent is very noticeable. 

Of course I need not ob erve that that principle runs right through the 
eries of tri~ls which are reported in these volumes. I was, in fact, merely 

countering the conceivable though gratuitous and unfounded objec_tio~ _that, 
at least up to the time of the fir t World War, no such personal or md1v1dual 
re ponsibility was ever recogni ed in the e matters ; it was recognised for 
instance in the Commi sion of Responsibilities, and also in the cases men­
tioned by the Supreme Court of the United States in the Yamashita case 
which bas already been referred to in this Foreward, in particular may be 
noted ca es where the offence was not a common law crime-as most of the 
war offences are-according to the normal rule of civilised people, but was 
only a crime in the particular area of military law, for instance the case of 
pying. 

As was made clear at the outset, the trials reported in these volumes have 
been a selection of tho e of which records are in the possession of the United 

ations War Crimes Commis ion. Only those of legal interest have been 
o elected for reporting, though most of those selected have also often been 

of importance in the history of the war. I may mention here some of the 
relevant figures relating to this process of selection : 

umber of Trial Records Received 

809 United State 
524 British 
256 Au tralian .. 
254 French 

30 etherland 
24 Pol i h 
9 Norwegian 
4 Canadian 
1 Chine e 

Number of Trials 
Reported Upon 

28 
27 
5 

II 
7 
4 
5 

In addi tion, further trial which were not reported have been cited 10 
ei ther Volume f- X I V. or in the pre ent vol ume: 

United State : _9 
Briti h : 17 
Au tralian : 19 
French : 17 

etherland · : 5 
orwegian : .. 

Poli h : I 

Canadian : 
Greek: I 
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It was never intended to report in these volumes the trials held by the 
International Military Tribunals in Nuremberg and Tokyo since it was felt 
that these trials would in any case be thoroughly discussed in the legal press 
and elsewhere and would form the subject of special reports, this has not, 
however, excluded reference to the judgments delivered in these trials 
where a quotation from the judgment has been useful fo commenting upon 
the trials reported in these volumes. It will be freely admitted that the 
latter trials were not assured of general widespread treatment in the ame 
way as those held before the two Int rnational Military Tribunals. 

It will be observed that not all the countries whose courts have conducted 
war crime trials in recent years, nor all members of the Commission, are 
represented in the selection of trials reported in these volumes. The aim 
has been to make the series as internationally representative as was possible, 
but the achievement of this purpose has always depended upon and been 
limited by the transcripts actually submitted by various governments. All 
members of the Commission were invited to forward records of their trials, 
but not all did so for various reasons, and this lack of records explains the 
absence from these volumes of reports of trials held by the courts of certain 
countries. It may be added that where a country has not forwarded tran­
scripts of court proceedings but has furnished the Commission with the 
texts of applicable war crimes laws, quotations from these laws have been 
included, wherever possible, in the general commentaries contained in 
previous volumes, and in the present volume. 

The aim has been to derive from the records in the possession of the 
Commission all material containing any guidance for the building up of a 
jurisprudence of war crimes law, and it is felt that with three exceptions thi ­
aim has largely been achieved. The late arrival of the judgment in the 
Tokyo trial has caused one of these exceptions, and the late delivery of 
judgment in the Ministries case a second. The third concerns the day-to­
day proceedings of the trials held before the United State Military 
Tribunals in Nuremberg. As is explained on page ix of Volume X, the 
reports which have been contained in the e volumes on the Sub equenc 
Proceedings trials have been based upon a study of the indictments a nd 
judgments in the respective trials and the speeches and briefs of pro ecuting 
and defending counsel, but the time limitations, within which the Tru-t 
under which the reporting has reen carried out has operated, have prevented 
a complete study of the rulings on procedural matters given in the cour e 
of these trials. I understand, however, that a study of these rulings on matter­
of procedure is contemplated by a United States lawyer who ha had per~onal 
experience of these trials. 

WR[GHT. 

London, Marc , 1949. 

(8 3, ) 
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INTRODUCTION 

(i) This present Volume does not purport to be a critical discussion of 
international criminal law ; nor does it include a treatment of the history 
of the development of that law. 

The intention of the volume is to summarise in a systematic way and 
analyse the legal outcome of the trials reported or cited in the previous 
fourteen volumes of the series, together with some others to which it has not 
been possible to give previous treatment in the Reports, and of the legal 
enactments national and international under which the relevant courts acted. 

(ii) In general the reader will find that the actual text of the present volume 
consists of a summary of decisions and legal texts, together with advice of 
Judge Advocates acting with British and Commonwealth courts. 

It will be recalled that the Judge Advocates' recommendations to British 
and Commonwealth courts, though of high authority, are not necessarily 
followed by the courts to which they are addressed.(1) 

Thus, the Judge Advocate acting in the trial of Oscar Hans by a British 
Military Court in Hamburg, 18th-22nd August, 1948,(2) offered to tbe 
court the following advice in opening bis summing up : 

" We arrive at the stage where it is my duty to sum up this case to 
you, but you will bear in mind that whatever I say, I am here only in 
an advisory capacity. You are the judges of both law and fact in thi 
matter, and although I am qualified to give you legal advice, you are, 
in fact, your own judges both of law and of fact. "(3) 

Nevertheless the advice of Judge Advocates has been thought of sufficient 
persuasive authority to be treated along with the actual decisions of courts. 
Neither the Judge Advocate's advice nor the decisions of courts are, in any 
case, binding on future courts in tbe sense of a strictly binding precedent.(•) 

(1) See Volume I, pp. 106-107. 
( 2) Not previously treated in these volumes. 

(•) Two relevant provisions setting out some of the powers and duties of the Judge 
Advocate in British trials are made by the Rules of Procedure for Field General Courts 
Martial (regarding the applicability of which see Vol. I, p. 107). Rules 103(e) and (f) provide : 

" (e) At the conclusion of the case he will, unless both he and the Coun consider it 
~. sum up the evidence and advise the court upon the law relating to the case 
before the court proceed to deliberate upon their findings : 

" (f) Upon any point of law or procedure which arises upon the trial which he attends, 
the court should be guided by his opinion, and not disregard it, except for very weighty 
reasons. The court are responsible for the legality of their decisions, but they must 
consider the grave consequences which may result from their disregard of the advice 
of the Judge-Advocate on any legal point. The Court, in following the opinion of the 
Judge-Advocate on a legal point, may record that they have decided in consequence of that opinion." 

From these clauses it follows that, strictly speaking, a British Military Court is the final 
judge of the law as well as of the facts of a case, and that a Judge Advocate 's summing up 
does not necessarily set out the law on which the court acted, although in practice his words carry a very high authority. 

(') Compare pp. 17- 19. 

(883i8) 
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2 INTRODUCTION 

(iii) ln the foo tnotes to the present Volume arguments of counsel and other 
material of lesser authority are occasionally mentioned, but for such comment 
having le er authority than the decisions and Judge Advocates' advice 
appearing in the text the reader is mainly referred to the notes on the cases 
which have appeared in Volumes I-XIV. The footnotes to the present 
Volume provide also cross-references to the relevant parts of earlier volumes 
where the reader will fi nd set out and discussed at greater length the matters 
treated in this Volume. One further technical point should be explained 
here. Where a cross-reference to a previous volume is supplied merely in 
order to enable the reader to trace where the statement first appeared in the 
report , the reference is given as '' Vol. . . .. p ... .. ". Where, however 
it is thought that the original text supplements or expands upon the statemeo~ 
made in the present Volume, the following is used : " See Vol. .... p .... . " . 

It has been thought convenient in making footnote cross-references of 
the econd type to make, on some subjects, only such references to the 
point in previous volumes where these topics have received their major . 
treatment. At these previous points, however, further cross-references will 
be found, which w_ill enable the reader to make a complete survey of the 
problem ~s set out m !hese volumes if desired. This applies, for instance, to 
the question of_ su~enor orders. This method bas been thought preferable 
to a complete citation of refe.rence in this present volume which would not 
indicate which pages in the previou volumes were the most important to 
the issue under discu sion. 

. Referen_ce~ to page in previous volumes must be taken therefore to 
mc~ude w1thm their cope any further references contained in those pages. 

(1v) In many ca es it i not po sible to determine with certainty on what 
ground the Co~rt trying a war criminal came to its decision, since many 
type of war cn~e cou_rt do not generally announce their legal or factual 
:ea ~ns fo: _thelf findm gs.(1) The discussions of such courts are held 
m priva te 1ttmg and u uaUy only the final decision of guilty or not guilty and 
oy sentence are ll nnounced. The arguments of Counsel are of interest insofar 

as ~ ey thr~w lig?t on ?onsiderations which the Court may have had in mind 
du~mg their de1Jberat1ons but are not of course an infallible guide. To 
tnct law, a~ . has been ~een, even the summing up of a Judge Advocate 

before _a Bnt1~b, Ca_nad1an or Au tralian Military Court, when such an 
officer 1s appointed, 1 not a final ind ica tion even of the Jaw on which the 
Court acted. 

everthele_ss, while the trial in which some kind of reasoned judgment 
ha been delive~ed hav~ proved the most fruitful of legal precedent and so 
the most useful m comptlmg the pre ent volume, trials of the other type have 
ofte~ proved . of value too_; for in lance, when there has been a simple 
.findmg_ of gullty _upon _a given charge an examination of that charge will 
o~ten yield m~tenal wh ich ha been of use in preparing the section dealing 
with substantive offences. 

~~rthermore, a already tated, the advice of the Judge Advocate in 
Bnti h_ a~d ommonwealth Courts has been considered sufficient! 
~uthontative lo ~varrant it being treated along with the decisions of court~ 
m the text of lh1 present volume. Arguments of defence and prosecuting 

(') See pp. 19 20. 
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counsel have not in general been quoted in the present volume for reasons 
of space but full use thereof bas been made in the actual reports and the 
points at which they have been quoted may be traced, according to subject­
matter, by means of the footnote cross-references in this present volume. 

(v) It is not the intention to attempt to indicate which of the decisions or 
pieces ?f advice by Judge Advocates which are to be set out are of greater 
authority and which of lesser authority. This would be entirely beyond the 
function of the present reports even if it would be possible to perform the 
task accurately. It is left to the student of international law to determine 
the degree of authority which exists for arriving at the conclusions which 
are set out in the present volume, and all that the text in this volume doe 
is to indicate the authorities on which any statement is based. Where the 
authorities are not exhaustively set out in the present volume, they are 
referred to by footnote cross-references. 

(vi) It is not the intention of the present volume to attempt to provide a 
full analysis of the Judgments delivered by the Nuremberg and Tokyo 
International Military Tribunals, since it is felt that these two judgments 
have received or will receive a treatment in the legal and general press much 
greater than that likely to be given to the trials which are reported in the 
present series. The limitations as to finance and time laid down by the 
Trust under which the Law Reporting has been carried out would, in any 
case, not enable a full treatment of these two judgments to be made. ever­
the-less quotation from the two judgments has, from time to time been 
made in the present volume where it has been thought useful to do o in 
connection with various topics discussed, in the same way as the Nuremberg 
judgment has been quoted in previous volumes. The Tokyo judgment has 
not been quoted in previous volumes because of the recent date of it 
delivery. 

(vii) The usefulness from the point of view of the development of the 
international law of the future of the various decisions summarised in the 
present volume is not always the same. Decisions regarding, for instance, 
the scope of the various types of war crimes are of immediate importance 
in the development of international law, whereas, on the other hand, a 
decision that one type of organisation was to be regarded as a criminal 
organisation and that another was not could only be said to have an im­
mediate importance since it refers to the possible liability of a limited number 
of members of certain organisations which have gone out of exi tence. The 
long-term importance of decisions such as those regarding the liability for 
membership in criminal organisations is in fact rather an indirect one. 
Its importance lies in the underlying basic principle involved rather than in 
the application of that principle to any specific organisation ; that 
underlying principle is examined briefly later in the present volume.(1-) 
The important aspect of a decision from the point of view of the future of 
international law is not that this or that organisation was declared to be 
criminal, but that in applying the law relating to membership the court 
have apparently made use of the concept of acting in pur uance of a common 
design to commit acts regarded as criminal.(2) 

(1) See pp. 98- 9. 
( 1) Compare pp. 94-9. 
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(iii) ln the footnote to the present Volume arguments of counsel and other 
material of le er authority are occasionally mentioned, but for such comment 
having le er authority than the decisions and Judge Advocates' advice 
appearing in the text the reader is mainly referred to the notes on the cases 
which have appeared in Volumes I-XIV. The footnotes to the present 
Volume provide also cross-references to the relevant parts of earlier volumes 
where the reader will find set out and discussed at greater length the matters 
treated in this Volume. One further technical point should be explained 
here. Where a cross-reference to a previous volume is supplied merely in 
order to enable the reader to trace where the statement first appeared in the 
reports the reference is given as "Vol. .... p ..... ". Where, however, 
it is thought that the original text supplements or expands upon the statement 
made in the present Volume, the following is used : " See Vol. .... p . .. .. ". 

It has been thought convenient in making footnote cross-references of 
the second type to make, on some subjects, only such references to the 
points in previous volumes where these topics have received their major . 
treatment. At these previous points, however, further cross-references will 
be fo und, which will enable the reader to make a complete survey of the 
problem as set out in the e volumes if desired. This applies, for instance, to 
the question of superior order . This method has been thought preferable 
to a complete citation of refe1"ences in th.is present volume which would not 
indicate which pages in the previou volumes were the most important to 
the issue under discus ion. 

Reference to pages in previous volumes must be taken therefore to 
include within their cope any further references contained in those pages. 

(iv) In many ca e it i not possible to determine with certainty on what 
ground the Co~rt trying a war criminal came to its decision, since many 
types of war cnme courts do not generally announce their legal or factual 
reasons for their findings.(1) The discussions of such courts are held 
in private sitting and usually only the final decision of guilty or not guilty and 
any sentence are announced . The arguments of Counsel are of interest insofar 
as they throw light on considerations which the Court may have had in mind 
du~ng their deliberations bui are not of course an infallible guide. In 
tnct law, a~ _has been ~een, even the summing up of a Judge Advocate 

before a Bnttsh, Canadian or Australian Military Court when such an 
officer is appointed, i not a final indication even of the l~w on which the 
Court acted. 

everthele~s, while the trials in which some kind of reasoned judgment 
has been delive~ed hav~ proved the most fruitful of legal precedent and so 
the most useful m compiling the pr~ ent volume, trials of the other type have 
ofte~ proved. of value too .; for instance, when there has been a simple 
finding. of guilty _upon _a given charge an ~xamination of that charge will 
o~ten yield m~tenal which ha been of use m preparing the section dealin 
with substantive offence . g 

~~thermore, as already ~lated, the ad ice of the Judge Advocate in 
Bntish_ ~d Commonw_ealth. Court has been considered sufficient] 
authontat1ve to warrant it bemg treated along wi·th the de · · f y · th · c1s1ons O courts 
m e text of this present volume. Arguments of defence and prosecuting 

(') See pp. I 9 20. 
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counsel have not in general been quoted in the pre ent volume for reasons 
of space but full use thereof has been made in the actual reports and the 
points at which they have been quoted may be traced according to subject­
matter, by means of the footnote cross-references in this present volume. 

(v) It is not the intention to attempt to indicate which of the decision or 
pieces of advice by Judge Advocates which are to be set out are of oreater 
authority and which of lesser authority. This would be entirely beyo0nd the 
function of the present reports even if it would be possible to perform the 
task accurately. It is left to the student of international law to determine 
the degree of authority which exists for arriving at the conclusions which 
are set out in the present volume, and all that the text in this volume doe 
is to indicate the authorities on which any statement is based. Where the 
authorities are not exhaustively set out in the present volume, they are 
referred to by footnote cross-references. 

(vi) It is not the intention of the present volume to attempt to provide a 
full analysis of the Judgments delivered by the Nuremberg and Toky 
International Military Tribunals, since it is felt that these two judgments 
have received or will receive a treatment in the legal and general pre s much 
greater than that likely to be given to the trials which are reported in the 
present series. The limitations as to finance and time laid down by the 
Trust under which the Law Reporting has been carried out would , in any 
case, noi enable a full treatment of these two judgments to be made. ever­
the-less quotation from the two judgments has, from time to time, been 
made in the present volume where it has been thought useful to do o in 
connection with various topics discussed, in the same way as the Nuremberg 
judgment has been quoted in previous volumes. The Tokyo judgment has 
not been quoted in previous volumes because of the recent date of it 
delivery. 

(vii) The usefulness from the point of view of the development of the 
international law of the future of the various decisions summarised in the 
present volume is not always the same. Decisions regarding, for instance 
the scope of the various types of war crimes are of immediate importance 
in the development of international law, whereas, on the other hand, a 
decision that one type of organisation was to be regarded as a criminal 
organisation and that another was not could only be said to have an im­
mediate importance since it refers to the possible liability of a limited number 
of members of certain organisations which have gone out of existence. The 
long-term importance of decisions such as those regarding the liabil ity for 
membership in criminal organisations is in fact rather an indirect one. 
Its importance lies in the underlying basic principle involved rather than in 
the application of that principle to any specific organisations ; that 
underlying principle is examined briefly later in the present volume.(1) 

The important aspect of a decision from the point of view of the future of 
international law is not that this or that organisation was declared to be 
criminal, but that in applying the law relating to membership the court 
have apparently made use of the concept of acting in pursuance of a common 
design to commit acts regarded as crirninal.(2) 

(') See pp. 98-9. 
(') Compare pp. 94-9. 
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Again, t~e d~cision of th~ courts regarding crimes against humanity have 
spo~e~ mamly m term of cnmes committed by Germans against Germans,{1) 
but 1t 1s clear that, from the point of view of international law, the important 
a pect of th} devel_opment is r~ther the fact that offences committed by 
persons agam t their fellow nationals have been punished by the courts 
of other nat!ons. ~ere again, the basic principle is of more importance, 
fro~ th~ pomt of view of the development of international law, than the 
~p~h~at1on m_ade to _individual nations, although it is the application to 
md1v1dual nations which ha been of the greatest general interest at the time 
of ~~e delivery _ of judgment . F urthermore, it must be admitted that a 
dec1s100~ rega_rdi_ng the illegality of h~nding over prisoners of war to the 
.D.e) 1~ o~ hn_11ted value from the pomt of view of international law except 

a one md1cat1on of the extent of a commander 's general responsibility 
towards prisoners in his care. 

(') See pp. 134- '. 
(') See p . I 06. 

II 

THE SOURCES OF 
INTERNATIONAL CRIMINAL LAW 

The Judgment delivered in the Hostages Trial included the following 
statement : 

" The sources of International law which are usually enumerated 
are (l) customs and practices accepted by civilised nations generally, 
(2) treaties, conventions and othei: forms of interstate agreements, 
(3) the decisions of international tribunals, (4) the decisions of national 
tribunals dealing with international questions, (5) the opinions of 
qualified text writers, and (6) diplomatic papers. " (1) 

Similarly the Tribunal acting in the Justice Trial said : 

" International law is not the product of statute. Its content is not 
static. The absence from the world of any governmental body, authorised 
to enact substantive rules of international Jaw has not prevented the 
progressive development of that law. After the manner of the English 
common law it has grown to meet the exigencies of changing conditions. 

' ' ' It must be conceded that the circumstances which gives to 
principles of international conduct the dignity and authority of law 
is their general acceptance as such by civilised nations, which accept­
ance is manifested by international treaties, convent ions, 
authoritative text-books, practice and judicial decisions.' {Hackworth 
Digest of International Law, Vol. I, pp. 1-4.) "(2) 

These may be accepted as useful definitions of the sources of the inter­
national criminal law(3) in particular, .,md the derivation of rules from 
most of these sources has been amply illustrated in the volumes of this 
series. The sources themselves, insofar as they have been touched upon in 
these volumes, are examined briefly in the present section.(4) 

1. CUSTOMS AND PRACTICES ACCEPTED BY CIVILISED NATIONS GE NERALLY 

(i) A rule of international l;iw can be valid without being stated in any 
international agreement. The statement just quoted from the judgment 
delivered in the Justice Trial was followed by the comment that " It does 
not, however, follow from the foregoing statements that general acceptance 
of a rule of international conduct must be manifested by express adoption 
thereof by all civilised States " . The judgment implicitly adopted a 
passage from Hyde 's International Law pointing out that a binding rule of 

(') Vol VIII, pp. 49-50. 
(•)Vol.VI, pp. 34- 5. 
(3) The term " international criminal law " is here used to signify the international law 

relating to war crimes, crimes against humanity, crimes against peace and membership of 
c.riminal organisations. 

(') It will be observed that Vol. XV as a whole aims mainly at setting out and analysing 
the law derived during recent years from the second, third and fourth of the sources 
mentioned, and from the first insofar as municipal legislation illustrates the practices 
accepted by civilised nations, on the question of war crimes, crimes against humanity, 
crimes against peace and membership of criminal organisations. 

5 
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l w ould become established even by " the failure of interested States to 
make appropriate objection to practical applications of it " . The Hostages 
Trial judgment tated : " In any event, the practices and usages of war 
11 hich gradually ripened into recognised customs with which belligerents were 
bound to comply, recognised the crimes specified herein as crimes subject 
to unishment. It i not essential that a crime be specifically defined and 
barged in accordance with a particular ordinance, statute or treaty if it is 

m de a crime by interna tional convention, recognised customs and usages 
of war, or the general principles of criminal justice common to civil ised 
na tion generally. ' "(1) 

It is mainly through changes in generally recognised customs that inter­
na tional law ha developed and displayed that progressive character to which 
attention ha been drawn in the Judgments delivered in the Justice and 
Ho rages Trials .(2) An illustration of the types of factors which are regarded 
as contributing to the cause of a change in customary international law is 
gi, n b the statement of the Tribunal acting in the Justice Trial that Control 
Council l aw o. JO "is not limited to the punishment of persons guilty 

f violating the laws and custom of war in the narrow sense ; furthermore, 
it can no longer be aid that violations of the laws and customs of war are 
the only offence recognised by common international law. The force of 
ircum tance, the grim fact of world wide interdependence, and the moral 
res ure of public opinion have resulted in international recognition that 

'ertain crimes against humanity com mitted by Nazi authority against 
German nationals constituted violation not alone of statute but also of 
ommon in ternat ional law " .(3) 

ii ) The expression "cu tom and pract ices accepted by civilised nation 
generally ., could , however, mean either of two things : 

(a) practices generally followed by tates in their relations with one 
another (u ually referred to a " tale practice ") ; or 

(b) practices generally followed by tates in their own internal affai rs­

. The fir t type of practice are genera lly accepted as possible sources of 
mte~nat1onal law: and a a much older ource than the international con­
Yenuo~ to be d~scus_ ed prese~tly,(4) but there is also a trend of opinion 
ac ordmg t~ which, 1f a practice i genera lly regarded by states in their 
conduct of internal affairs a representing a principle of justice, it is also 
~nf?r eable a a rule of customary international law.(5) This seems to be 
md1cated by the u e of the wo rd " or " wh ich has been italicised in the 
pa~ age from the j udgement in the Hostages Trial quoted above : the 
Tnbunal also stated that : 

· · The tend~n~~ ha ~en to apply the term ' customs and practice 
a c pted by c1v1h ed nation generally ', as it is used in International 
La,, , _to the laws ~f wa r only. But the principle has no such restricted 
m~anmg. 1t applies a welJ to fundamental principle of justice which 

\) ol. JIJ, p. 53 (lia lics inserted). 
l;J cc ol. Vf, pp. 34, 35 and 54 and Vol. Vlll, p. 49. 
() ee V~um~ VJ pp._ 45-48, w~ere the Tribunal expands upon this statement by setting 

hut a ~ut m_ r_o autb~n t1es showing how world opinion had grown to favour a right of umaru anan rntervenuon. 
(') Sec Vol. J, p. 58. 
(') Sec ol. r, pp. 7 __ 73. 
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have been accepted and adopted by civilised nations generally. In 
determining whether such a fundamental rule of justice is entitled to be 
declared a principle of International Law, an examination of the municipal 
laws of states in the family of nations will rel'eal the answer. If it is 
found to have been accepted generally as a fundamental rule of justice 
by most nations in their municipal law, its declaration as a rule of 
International Law would seem to be fully justified. There is convincing 
evidence that this not only is but has been the rule. The rules applied 
in criminal trials regarding burden of proof, presumption of innocence, 
and the right of a defendant to appear personally to defend himself, 
are derived from this source. Can it be doubted that such a source of 
International Law would be applied to an insane defendant? Obviously 
he would not be subjected to trial during his incompetency. Clear ly, 
such a holding would be based upon a fundamental principle of criminal 
law accepted by nations generally. If the rights of nations and the 
rights of individuals who become involved in international relations 
are to be respected and preserved, fundamental rules of justice and right 
which have become commonly accepted by nations must be applied. 
But the yardstick to be used must in all cases be a finding that the 
principle involved is a fundamental rule of justice which has been 
adopted or accepted by nations generally as such . . . . 

" The defendants invoke the defensive plea that the acts charged as 
crimes were carried out pursuant to orders of superior officers whom 
they were obliged to obey. This brings into operation the rule ju t 
announced. The rule that superior order is not a defence to a criminal 
act is a rule of fundamental criminal justice that has been adopted by 
civilised nations extensively. It is not disputed that the municipal law 
of civilised nations generally sustained the principle at the time the 
alleged criminal acts were committed. This being true, it properly may 
be declared as an applicable rule of International Law. " (1) 

Of importations into war crimes proceedings of municipal law concep t 
there have been no lack in the trials reported in this series. The Tribunal 
acting in the Hostages Trial referred to generally accepted " rules applied in 
criminal trials regarding, burden of proof, presumption of innocence, and 
the right of a defendant to appear personally to defend himself ", and it 
will be seen later in this present Volume that even more elaborate sets of 
rules have been recognised as constituting that fair trial which should have 
been accorded by German and Japanese accused ·before meting out punish­
ment to Allied prisoners of war or inhabitants of occupied territories,(2) 
and which have been generally accorded to ex-enemy accused by Allied 
Courts conducting war crime trials.(3) 

(') Volume vm, pp. 49-50 (]talics inserted). It may be thought that the famou passage 
from the Preamble to the Hague Convention No. IV i sufficiently broad in cope to 
constitute recognition as sources of international law of both types of practice described 
in the text : 

" Until a more complete code of the laws of war can be drawn up, the High Con­
tracting Parties deem it expedient to declare that, in ca e not covered by the rule 
adopted by them, the inhabitants and the belligerents remain under the protection and 
governance of the principles of the law of nat ion , derived from the usages established 
among civilized peoples, from the laws of humanity, and from the dictate of the publi 
conscience. " 
( 2) See pp. 161-6. 
( 3) See pp. I 89-97. 
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Furthermore, the courts, and Judge Advocates in British and Com.mon­
weahh trials, have relied heavily upon municipal laws for their legal ter­
minology and for the definition of such terms as they have so imported from 
national criminal laws into war crimes proceedings. An example of such 
introdu tion of municipal law categories is provided by the Jaluit Atoll Case, 
in which various accu ed were fo und guilty of a charge of murder.(1) In 
two trial by Au tralian Military Courts, at Rabaul,(2) that of Masao Kudo 
and other on 30th March- I t pril, 1946 and that of Daijiro Yamasaki, 
on 3rd-4th June, 1946, certain accu ed were charged of murder and found 
guilty of manslaughter. 

Again in the trial of Arno Heering, by a British Military Court, at Hanover, 
n 24th- _6th January, 1946, where ill-treatment of prisoners of war was 

charged, the Legal Member of the Court pointed out that certain words 
complained of were u ed to the pri oners' guards, not to the prisoners, and 
that mere word could not con titute an assault. Applying the analogy 
of the rule and principle applied in the Divorce Court in regard to the 
que tion of mental cruel ty, he thought that the Prosecutor would have to 
pro e fir t that there was something in the nature of mental cruelty, and 
econdly that there was ome interference with health or well-being in 

con equen e of it.(3) 

In the Essen Lynching Case the Prosecutor pointed out that the charge 
a lleged that the accused we re concerned in the killing of three British airmen. 
That wa the wording of the charge, but, the Prosecutor ti.dded, for the 
purpo e of thi trial he would invite the Court to take the view that this was 
a charge of murder and of nothing other than murder. The allegation 
would be that all these seven Germans in the dock were guilty either as an 
acce sory before the fact or a principals in the murder of the three British 
airmen. 

(1) The pecification tated that they" did, on or about 10th March, 1944, on the island 
of Aineman, Jaluit Atoll, Mar hall I land , a t a time when a state of war existed between 
the United State of America and the Japanese Empire, wilfully, feloniously, with malice 
aforethought withou t justifiable cause, and without trial or other due process, assault 
and kill , by shooting and tabbing to death , three American fliers, then and there attached 
to the Armed fo rce of the United States of America, and then and there captured and 
unarmed pri oner of wa r in the custody of the said accused ..... " 1n the course of the 
trial the Prosecution recalled that the charge against the accused was one of murder and 
proceeded to analyse in deta il the elements of a definition of murder as " the unlawful 
killing of a human being with malice aforethought. " As the notes to this case said, " At 
fir t ight it may appear that the introduction of the definition of murder, based on Anglo-

axon ru le f Municipal Law, was not strictly ju tifiable in a case where breaches of 
Internationa l Law on an island under Japanese mandate were alleged. The intention 
of the Prosecut ion however, was not to charge the accused with breaches of United States 
law as well as of International Law. The u e of the words in the specification, • all in 
violation of . .. the International rules of warfa re,' as applying to the charge of murder, 
!early how that the introduction of the terms used in United States law was intended 

~erely to amplify and define the specification. ln the present state of vagueness prevailing 
m many branches of the law of nations, even given the fact that there are no binding 
precede111 in International Law, uch introduction therein of tested concepts from municipal r 
yst4:ms 1 aH to the good, provided that they are recognised to be in amplification of, and 

n t m ub t11u11on for, rules of International Law. This is so, even if it involves the use 
of t_autology, inherent in some Common Law definition , such as is exemplified in the phrase, 
• wilfully, felonmusly, with malice aforethought without justifiable cause ... . ' in the 
pe.:1fication... (Volume r, pp.72 and 80). 

For other cxampl of arguments of Coun el introducing national criminal law concepts 
and definition , see Vol. I, pp. 90 and 101 ,Vol. 111 , pp. 68- 69 Vol. VII , pp. 78-79 and 81, 
and Vol. XI, pp. 75 and 76-77. 

(
2

) ot previously dealt with in this erie . 
( 3) Vol. XI , pp. 79-80. 
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This proposition was not accepted by the Court. The legal member 
pointed out that this was not a trial under English Law. Murder was the 
killing of a person under the King 's peace. The charge here was not murder 
and if Counsel spoke of murder he was not using the word in the strict legal 
sense but in the popular sense. As long as everyone realised what was 
meant by the word " murder "for the purposes of this trial, the legal member 
did not think there was any difficulty. As to using words Like ·• accessory 
before the fact " and o on, which are applicable to English Jaw and to 
felonies, the legal member again saw no objection to that, as long as all 
concerned knew exactly what they were talking about. They were using the 
words almost in inverted commas as analogies to English law.(1) 

The importation into war crimes proceedings of municipal law analogie 
on the question of complicity and " necessity " is illu trated elsewhere,(2 

while the citing in the /.G. Farhen Trial judgment of United States case 
on conspiracy is also interesting here.{3) 

Municipal law categories are imported not only into judgments and into 
the utterances of Judge Advocates and Legal Members but into the legal 
instruments under which trials are held.{4) 

The importation of municipal law terms and definitions has been par­
ticularly marked in war crime trials held before courts of, for instance. France 
and Norway. The Norwegian legal approach toward the treatment of 
war criminals has stressed that, before punishment of any individual offender 
becomes legal , he must be shown to have offended against ome pecific 
provision of Norwegian municipal law as well as against the law and usage 
of war.(5) Similarly, when a French Military Tribunal has tried an alleged 
war criminal, the usual practice has been for the judges to decide fir t whether 
a provision of the French Criminal Code bas been violated and only econdly, 
whether this breach was justified by the laws and cu toms of war.(6) 

(') See also Vol. I, p. 20 and Vol. VII, p. 81. 
(') See pp. 49-58 and 170-5, and compare Vol. IIJ , pp. 68- 69 and Vol. XI , p. 72. 
( 3) See Vol. X, p. 40. 
t•) See for instance provisions dealing with complicity set out on pp. 5_, 55 and 57. 
(') This point is elaborated in Vol. III , pp. 82-83. See, for instances, Vol. Ill , pp. 12 and 

20-21 , Vol. V, pp. 82 and 92. . 
(") This comment is elaborated in Vol. Hf, pp. 53- 54. For instances. ec Vol. UI 

pp. 50-53 and 95-96, Vol. VII, pp. 68- 70 and 74--75, Vol. Vlll , pp. 26-31 , 60--6 1, 62-65 
and 67- 74. . . · · I 

For examples of the similar application of provisions of Poll h Law m war crime tna s, 
see Vol. VII , pp. 5 and 18, Vol. Xlll , pp. 106--107 and Vol. xrv, p. 40. For etherlands 
examples see Vol. XIU, pp. 143- 144. . . . . . 

By contrast, while it is true that certain i~struments havmg vahd!tY m t_h!! respective 
municipal legal sy terns have always provided m general term that Brill h Mrhtary Courts 
and United States Military Commissions shall have jurisdiction to try alleged war criminals. 
the pract ice of these Courts and Commis ions is to stress that a breach of the laws ~d 
usages of war must be shown: provisions of municipal law are often quoted, as an_alog!es, 
by counsel, and in British trials by the Judge Advocate or Legal Members, but the v1olauon 
of any set of legal rules other than the laws and usages of war need not be hown. For 
instance the British Royal Warrant of 14th June, 1945 (Army Order 81 /45) a amended 
provides the basis for trials of alleged war criminals by British Court , but does not define 
the crimes to be tried beyond saying that the term " war crime . , means .. a violation of 
the laws and usages of war committed during any war in which Hi Majesty has been or 
may be engaged at any time since the 2nd September, 1939 •· . (See Volume I, p. 105). 

The Netherlands East Indies legislation took this latter course from the outset, wherea 
the metropolitan Dutch legislation originally took the first course, but underwent a develop­
ment at the end of which the original course was still preserved a fa r a the category of 
punishment is concerned whereas rules of international law were made applicable in 
respect of the nature and 'substance of the acts punishable by Dutch court a war crimes 
or crimes against humanity. (See Volume XI , pp. 87- 8). 
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The re -ul t here again has been that the international law of war crimes 
ha been enriched by the importation of concepts and definitions from 
municipal law . Thi ha been o for instance where war crimes com­
mitteed again t property rights h ve been punished by French Military 
Tribunals.(1) 

(iii) It would appear that fo r a ractice to become a rule of international 
law it need not be a univcr all re ogni ed practice, but only one accepted by 

ivili ed nation in general. The Judgment in the Hostages Trial refers to 
custom and practice accepted "by civil ised nations generally", while the 
Justice Trial Judgment to "general acceptance ... by civilised nations " 
of certain principles.(2) The judgment in the High Command Trial stated 
that " ab olute unanimity among a ll the states in the family of nations is 
not required to bring an International Common Law into being ".(3) 

El ewhere the Tribunal pointed out that " under general principles of law, 
an accu ed does not exculpate him el f from a crime by showing that another 
~per on] committed a similar crime . .. . " ('1) 

lt would thu , in trict law, be no defence for an ex-enemy to plead that 
:t certain practice had been departed from bv one or more of the Allies 
them elve , unle uch depart ure were great ~nough to constitute evidence 
? f change in u age. The J udgment delivered in the High Command Trial 
mcl uded these words : " Jt i no defence in the view of th is Tribunal to 
a _ert that _ international crime were committed by an adversary, but as 
ev~dence given to the interpre tation of what constituted accepted use of 
pn oner of war under international law, such evidence is pertinent. "(5) 

El_ ewhere, the Judgment aid that " The fact that the enemy was using 
pn oner of ~v. r fo r unlawful work as the defendant [Hoth J testified does 
1'.ot make t~e1 r u e by the defendant lawful but may be considered in mitiga­
uon of pumshment ' . 

~- I, TER TATE AGREEi\lE . T 

(i) ~ e I\ o int_emati_ nal con\'ention upo n which reliance bas been mainly 
placed m war cnmc trials have been the Hague Convention o. IV of 1907 
a~d the G~ne a Prisoner of War Conven tion of 1929, while, in connection 
\\'1th the cri me of aggre ive war the Briand-KelJogg Pact of 1928 is regarded 
as a do ument of major importance. 

The ~rem berg Internationa l Military Tribunal was governed by the 
1 r~ 60f it _Cha rter, attached to the London Agreement of 8th August, 
_194 ,( )_and 11 te t and that of Control Council Law No. 10, into which 
11 wa m~. rporated by rt icle f of the latter,(') have bound the United 

ta t~ M!lita r Tribunal which have conducted the " Subsequent Pro­
ed~g Tria~ .. in N uremberg. 
(l) 0I. l . p. 43. on1pare al ~ ,,:-p.·7-3.- -
(' ) p, . 
(' ) Vol. II. p. 6 and 69- 0. 
(') See ol. X II, p. 64. 
1•) ol ume II , p. . 
~) "T!C:i t Series o. 27 0946) " British Command Paper Cmd 6903 

( •) rt1 le I of I.aw o. 10 reads : · · · 
_' ' T~e Mos ow D_. b.ration of 30th October 1943 "Concerning Res onsibilit of 

!;11tlent: s (or Committed trocitie ." and the London' Agreement of 8th Rugust 1~5. 
. 0 ?,c~mm~ Prosecuuon and Pun_1 hment of Major War Criminals of the Eu;opean 

gree are bade mtefgral pa~ts of th,~ Law. Ad~erence to the provisions of the London 
m m )'. any o the Umted ation , a provided fo r in Article V of that A reement ~~ii. n~, entitle 1uch a11on to participate or interfere in the operation of~his La~ 

~1 m 1 1e ont ro Council area of au th rity in Germany ... 
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(ii) It was pointed out by the Defence in the Krupp Trial that no reference 
to direct individual responsibility under international law were made in the 
Hague and Geneva Conventions or in the Briand-Kellogg Pact.(1) Article 3 
of the actual text of the Hague Convention No. IV only provides, for instance, 
that : " A belligerent party which violates the provisions of the said Regula­
tions shall, if the case demands, be liable to pay compensation. It shall 
be responsible for all acts committeed by persons forming part of its armed 
forces." Article 41 of the Regulations attached to the Convention provides 
merely that : " A violation of the terms of the armistice by individuals 
acting on their own initiative only entitled the injured party to demand the 
punishment of the offenders and, if there is occasion for it, compensation 
for the losses sustained." The responsibility for breach of the Convention. 
according to the text, rests only on the States which are parties to it.(2) 

The trend of opinion and the practice followed by the Courts,(3) however, 
has been to make the individual responsible for his acts in breach of inter­
national conventions, and this trend was illustrated on a high level by the 
decision pronounced by the International Military Tribunal at Nuremberg, 
that certain accused had made themselves criminals by waging war in breach 
of the terms of an inter-governmental agreement renouncing war undertaken 
as an instrument of national policy, the Briand-Kellogg Pact.(4) Indeed, 
the International Military Tribunal made use of the fact that the Hague 
Convention No. IV of 1907 had been enforced personally against its violater . 
The judgment on this point runs :-

" But it is argued that the Pact does not expressly enact that such 
wars are crimes, or set up courts to try those who make such war . 
To that extent the same is true with regard to the laws of war contained 
in the Hague Convention. The Hague Convention of 1907 proh.ibited 
resort to certain methods of waging war. These included the inhumane 
treatment of prisoners, the employment of poisoned weapon the 
improper use of flags of truce, and similar matters. Many of the e 
prohibitions had been enforced long before the date of the Convention ; 
but since 1907 they have certainly been crimes, punishable as offence 
against the laws of war ; yet the Hague Convention nowhere de ignate 
such practices as criminal, nor is any sentence prescri bed nor any 
mention made of a court to try and punish offenders. For many year 
past, however, military tribunals have tried and punished individual 
guilty of violating the rules of land warfare laid down by thi 
Convention. In the opinion of the Tribunal, those who wage aggre si e 
war are doing)hat which is equally illegal, and of much greater moment 
than a breach of one of the rules of the Hague Convention. "(5) 

(') Volume X, pp. 168-169. 

(') Compare Vol. II, pp. 72, 76-77 and 149. 

(*) Sec for instance Vol. X, p. 133. 

(•) "Treaty Series, No. 29 (1929) " British Command Paper Cmd. 3410 . 

( 1) British Command Paper Ctnd. 6964, p. 40. This reference to the Hague Regulations 
was relied upon by the Tribunal acting in the Hostages Trial when it pointed out that the 
fact that an international agn:ement did not set up courts or lay down penalties did not 
signify that that agreement did not lay down punishable crimes (Vol. vm, pp. 53--54). 
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It cannot be said that every possible breach of the Hague and Geneva 
Con ention con titutes a war crime, because not every such breach has 
ome before the Courts ; it i quite certain, however, that individual re­
ponsibility has been laid down in many cases on the basis of the terms of 

these Conventions and it may be taken that any breach thereof which causes 
appreciable injury to the per on protected would constitute a war crime,(1) 

(iii) Furthermore, the dominant attitude taken by war crime courts has 
been to regard the Hague and the 1929 Prisoners of War Conventions as 
having by 1939 become mere codifications of existing customary law, at 
least insofar a their general principles are concerned. It has thus been 
po sible fo r the courts to treat as irrelevant the " general participation " 
clau e contained in the Hague Convention and to apply the general principles 
of that and of the Pri oner of War Convention to non-signatories thereof. 
The nature of the problem in ofar as it relates to the Hague Convention, 
and the attitude of the uremberg International Military Tribunal is 
ind icated by the following word from its judgment : 

" But it i argued that the Hague Convention does not apply in this 
ca e, becau e of the ' general pa rticipation ' clause in Article 2 of the 
Hague Convention of 1907. That clau e provided : . 

" ' The provisions con tained in the regulations (Rules of Land 
Warfare) referred to in Article I as well as in the present Convention 
do not apply except between contracting powers, and then only if 
all the belligerents are partie to the Convention.' 

" Several of the belligerent in the recent war were not parties to 
thi Convent ion. 

" In the opinion of the Tribunal it is not necessary to decide this 
que lion . The rules of land warfare expressed in the Convention 
undoubtedly represented an adva nce over existing interantional law at 
the time of their adoption. But the Convention expressly stated that 
it wa an attempt 'to revise the gene ral laws and customs of war ', 
which it thus recognised to be then exi ting, but by 1939 these rules 
laid down in the Convention were recognised by all civilised nations, 
and were rega rded as being decla ratory of the laws and customs of 
war which are referred to in Article 6 (b) of the Charter ... 

" Although Czechoslovakia was not a party to the Hague Convention 
of 1907, the rules of land warfare expressed in this Convention are 
declaratory of existing international law and hence are applicable. "(2) 

The International Military Tribunal for the Far East expressed the 
following opinion : 

" The effectiveness of some of the Conventions signed at The Hague 
?n I ~th October, . 1907, as ?irect treaty obligations was considerably 
1mpa1red by the mcorporat1on of a so-called ' general participation 
~lau e ' in th~m, providing tha~ the <:onvention would be binding only 
1f all the belligerents were part1e to it. The effect of this clause is in 
trict law, to deprive ome of the Conventions of their binding f~rce 

as direct treaty obligation , either from the very beginning of a war 

') On this point see further Volume XIIJ, p. 148. 
(') Briti h Command Paper Cmd. 6964, pp. 64-65 and 125. 
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or in the course of' it as soon as a non-signatory Power, however 
insignificant, joins the ranks of the Belligerents. Although the obliga­
tion to observe the provisions of the Convention as a binding treaty 
may be swept away by operation of the ' general participation clause ', 
or otherwise, the Convention remains as good evidence of the customary 
law of nations, to be considered by the Tribunal along with all other 
available evidence in determining the customary law to be applied 
in any given situation. "(1) 

The Tribunal acting in the High Command Trial substantially adopted the 
opinion of the Nuremberg International Military Tribunal that the Hague 
Convention No. IV of 1907 had by 1939 become recognised as being merely 
declaratory of existing international law, and that its provisions bound all 
belligerents irrespective of signature and despite the " general partfoipation " 
clause.(2) The Tribunal conducting the Krupp Trial fully concurred in the 
opinion of the International Military Tribunal.(3) 

Any attempt to make an identical approach to the Prisoners of War 
Convention of 1929 (') meets, however, with the possible objection, which 
was recognised,(5) that it contained " certain detailed provisions pertaining 
to the care and treatment of prisoners of war", which can hardly be 
regarded as merely expressing accepted usages and customs of war. The 
Tribunal, in the High Command Trial, faced with this problem, was not 
content to declare, as it did, that the Convention was binding insofar as it 
was " in substance an expression of international law as accepted by the 
civilised nations of the world ",(8) but went further and cited a number of 
articles therefrom(7) which it regarded as definitely being " an expression 
of the accepted views of civilised nations and binding upon Germany and 
the defendants on trial before us in the conduct of the war against Russia".() 

It will be seen that most of the provisions of the Geneva Convention 
which the Tribunal regarded as being merely declaratory of customary 
international law in fact provided against acts of obvious ill-treatment or 
neglect of prisoners of war. In rather a special category is Article 50, 
relating to the lenient punishment of prisoners of war for attempting to 

(') Official Transcript of the Judgment of the International Military Tribunal for the 
Far F.ast, p. 65. 

( 1) See Vol. XII, pp. 86-7. 

(') Vol. X, p. 133. 

(•) The problem here is one of applicability of the provisions of the Convention to non-
signatories, no " general participation " clause being involved. 

(') Vol. XII, p. 89. 

(') See Vol. XII, p. 88. 

(
7
) And from the Hague Convention, indicating that the Tribunal did not regard the 

latter as being completely a codification of recognised usages. 

( 1) See Vol. XII, pp. 90-1. Regarding the position of Russia in relation to the Geneva 
Prisoner of War Convention. See also Vol. VJ, pp. 119- 120 and Vol. VU, pp. 43-44 
and 58-61. 
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escape, which in effect recognised that pri oner of war must necessarily 
de ire e cape and feel under a duty to attempt it, if the opportunity presents 
it elf.(1) 

(iv) Certain points are worth noting regarding the extent of application 
of the Hague Regulations : 

(a) Article 42 of the Hague Regulations provides the following : 
' Territory i considered occupied when actually placed under the 

authority of the ho tile army. 

" The occupation extends only to the territory where such authority 
has been established and is in a position to assert itself. "(2) 

The etting up and maintenance of an actual and effective occupying 
admini tration makes the diffe rence between occupation and mere invasion, 
and it thus appear that, when the occupant withdraws from a territory 
or i driven out of it, the occupation ceases to exist. (3) 

The que tion whether an occupation exists is a question of fact. As the 
judgment delivered in the Hostages Trial states : ' · The question of criminality 
in many cases may well hinge on whether an invasion was in progress or an 
occupation accomplished. Whether an invasion has developed into an 
occupation is a question of fact. The term invasion implies a military 
operation while an occupation indicate the exercise of governmental authority 
to the excl usion of the e tablished government. This presupposes the 
de truction of organi ed resi tance and the establishment of an administra­
tion to pre erve law and order. To the extent that the occupant's control 
i maintained and that of the civil government eliminated, the area will be 
sa id to be occupied . "(4) 

(' ) In the trial of Lieutenant Shigeru Sawada and Three Others and the trial of Gene.ral 
Tanaka Hisaka u and Five Others, by United States Military Commissions, Shanghai, 
27th February, 194 15th April, 1946 and 13th August- 3rd September, 1946, the 
Pro ecution put in eviden e that Japan had agreed to abide by the provisions of the Geneva 
Prisoner of War Convention ; this evidence took the form of a copy of a letter from the 
Un! ted States Lcga_tion in Berne, Switzerland, to the U nited States Secretary .of State 
aymg that, according to a telegraph message from the Swiss Minister in Tokyo, the 

Japane e Government had informed that Minister, first, that Japan was strictly observing 
the Geneva Red Cros omention a a signatory State, and secondly, that "although not 
bound by the Convention rela tive treatment prisoners of war Japan will apply mutatis 
mutandis provi ions of that Convention to American prisoners of war in its power." 
(Vol_. V, p. 71.) ln the Jaluit Atoll Trial it was also said : "Although Japan has not 
ratified or formally adhered to the Prisoners of War Convention, it has, through the Swiss 
Government agreed to apply the provisions thereof to prisoners of war under its control 
and also! so far as practi_cable, to ~terned civilians."_ (Vol. I, p. 80) . This step by th; 
Pro ecu t,ons wa not, strict ly speaking, necessa ry, m view of the tendency described above 
tq regard the main principle of the Convention as being declaratory. The Netherlands 
Temporary Cou rt-Martial at Macassor which tried Tanabe Koshiro decided that the Geneva 
Convention of _ 192?, concerning the treatment of prisoners of war, which Japan only signed 
but did not ratify, · must be regarded as containing generally accepted laws of war " to 
wh,ch " Japan is also bound, even without rati ,cation." In this respect stress was laid 
on_ t_he fac t tb~t the <;::onvent!on contained " a confirmation of general and already 
ex1 tmg conceptions of mternational law " and was the " prevailing international law " 
accepted by other nations. (Vol. XI, p. 4). 

The Judgment of _the International Military Tribunal for the Far East contains (on 
PP- 73- 74 of the official transcript) the followi ng interpretation of the Japanese undertaking 
!O apply the Geneva Convention muratis mutandis : 

_ ·• Under this a surance Japan was bound to comply with the Convention save where 
,ts prov,_s,ons co_uld not be_ literally complied with owing to special conditions known to 
the part ,c to ex, tat the_time th~ as urance was given, in which case Japan was obliged 
to apply the nearest possible eqwvalent to literal compliance." 
(') Ital ics inserted. 

(') ompare the discussions in Vol. Vlll, pp. 16-19. 
(') Vol. vm, pp. 55-56. 
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The Tribunal added : " It is clear that the German Armed Force were 
able to maintain control of Greece and Yugoslavia until they evacuated 
them in the fall of 1944. While it is true that the partisans were able to 
control sections of these countries at various times, it is established that the 
Germans could at any time they desired assume physical control of any 
part of the country. The control of the resistance forces was temporary 
only and not such as would deprive the German Armed Force of it status 
of an occupant. "(1) 

These findings, claimed the Tribunal, were consistent with Article 42 of 
the Hague Regulations of 1907, quote above.(2) 

(b) The Judgment delivered in the High Command Trial said that an 
invasion of one state by another is the implementation of the national policy 
of the invading state by force even though the invaded state, due to fear or a 
sense of the futility of resistance in the face of superior force, adopts a policy 
of non-resistance and thus prevents the occurrence of any actual combat.(3) 

The Tribunal was here discussing crimes against peace, however, and did 
not need to decide whether an unresisted invasion would lead to an occupancy 
to which the Hague Regulations would apply, and, on the other hand, the 
Tribunal acting in the /.G. Farben Trial ruled that, whatever were the moral 
rights involved, it bad no jurisdiction to try offences against property com­
mitted in Au tria (or the Sudetenland) ; such acts "would not constitute 
war crimes, as the incidents occurred in territory not under the belligerent 
occupation of Germany, as a state of actual warfare had not been hown 
to exist as to Austria, incorporated into Germany by the Anschlus . '(4) 

While not stating its reasons for so deciding, the Tribunal which conducted 
the Krupp Trial held that it had no jurisdiction to try an alleged offen e 
involved in the acquisition of the Berndorfer plant in Au tria by the Krupp 
firm.(5) A dis enting opinion by Judge Wilkins took the oppo ite view on 
the ground that the act, if proved, would constitute a war crime ; the Inter­
national Military Tribunal bad held that " the invasion of Au tria w a 
premeditated aggres ive step " and had found that the law and cu tom of 
war were applicable to Bohemia and Moravia which, according to Judge 
Wilkins, were occupied by the Germans in a manner ufficiently imila r 
to that used in Austria to make the ame laws and cu tom applicable to 
that country.(6) 

(1) Vol. vur, p. 56. 

(') This may be a convenient place to refer to the finding of certain cou rts regarding the 
status under International law of the Vichy authorities and of the Croat" government " ; 
these courts rejected pleas claiming that the bodies in question had agreed to _conscript 
or to deport to Germany civi ian workers or had agreed to the illegal use of pn oners of 
war in the German armament industry, and rejected the thesi that they were to be regarded 
as sovereign bodies under international law. (See Vol. Vll , pp. 56-57 ; Vol. VIII, pp. 
72-74 ; Vol. X, p. 141). 

(3) Vol. xrr, p. 66. 

(') See Vol. X, p. _42. The Tribunal ~ust be _taken !O be discus_ ing ~lleged ~!fences 
against Austrian nationals. Otfe1?,ces against Al!1ed nationals committed III Austria ha_ve 
certainly been regarded as war cnmes ; see for m lance Vol. XIV, p. 86. In the tnal 
of Eduard Erb by a United States Military Government Court at Dachau, 25th March-
2nd April, 1947 (not previously treated i~ these _volumes), the Cou~t reJected a defence p_lca 
that an offence committed against an Allied national m what had since become the Ru ,an 
Zone of Austria was outside the jurisdiction of the court. 

( 6) See Vol. X, p. 140. 

( 1) See Vol. X. pp. 151-153. See also p. 18, note 3, of the present volume. 
78) 
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(c) The Convention i regarded as being in force in all occupied territories, 
however, a long as fighting is still in progress between the occupying power 
and either the government of the occupied country or its allies, and the 
protection of the Hague Conve ntion is not taken away from the inhabitants 
of ccupied territory by any mere declaration on the part of the occupying 
power that a certain territo, -1 is lo be regarded as annexed to the territory 
of the occupier. In practice such cla ims were made by Germany in respect 
of Alsace and parts of Poland . The attitude taken by the Courts(1) , as 
well a the legal ignificance of the question . has been summed up by the 
pa sage in the judgment of the International Military Tribunal at uremberg 
" ·here it wa sta ted : 

" A fu rther ubmi sion wa -made that Germany was no longer 
bound by the rules of land warfa re in many of the territories occupied 
during the war because Germany had completely subjugated those 
countries and incorporated them into the German Reich, a fact which 
gave Germany au thority to deal with the occupied countries a though 
they were part of Germany. 1n the view of the Tribunal it i un­
necessary in this ca e to decide whether th is doctrine of subjugation, 
dependent a it is upon mi litary conquest, has any applica tion where 
the subjugation is the resul t of the crime of aggressive war . The 
doctrine was never considered to be applicable o long a there was 
an army in the field attempting to re tore the occupied countries to their 
lrue owners, and in this ca e, therefo re, the doctrine could n t apply 
to any territories occupied after the I st September, l 939. " (2) 

One outcome of lhi legal fact i that inhabitant of territory o declared 
· · annexed " cannot be treated a subject of the occupying tate and 
puni heo for · · treason ".(3) 

It need perhaps hardly be aid tha t the Hague and Geneva Conventions 
do not purport to be exhaustive declara tion of the law and u ages of war. 
Indeed the pa age already quoted from the Preamble to the Hague Con­
vention o. lV(-1) make this clear insofar as that Convention is concerned. 
The J udgment delivered in the Krupp Trial include the fo llowing words : 

"11 r~u t also ~ pointed out that in the preamble to the Hague 
onvent,on o. IV 11 1s made abu ndantly clear that in cases not included 

in the Regulation , the inhabitant and the bell igerents remain under 
the protection and the rule of the principle of the Laws of at ion 
a they re ult from the_ u age e tabli hed among civilised people , 
from the law of humanity. and dicta te of the public con cience. 

·• A the records of the Hague Peace Conference of I 99 which 
nacted. t_he Hague Regu lations show, great emphasis was plac d by 

the p~rt1c1pant on the pr tection of invaded territorie , and the preamble 
Just cued, ~!so known as ' Mertens Clau e ', was in erted at the request 
o~ the Belgian dc!cgate , Mertens, who wa , a were other , not satisfied 
with the ~rotecti n peeifically gua ranteed to belligerently occupied 

(
1

) See Vol. 11 , p. 75- 76 and 151, Vol. Ill , pp. 36-37 and 45 Vol. Vl pp 29- 3' ~'-53 
6:?, 63. ~ote I, and pp. 91-93, Vol. X, p. 48; Vol. Xlll , pp. 67..'.68 and i10-i2. - , - - ' 

() Britis h Command Paper md. 6964, p. 65. 
(') See Vol. VI, pp. 52-53 and 75. 
') ee p. 7, note I. 
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territory. Hence, not only the wording (which specifically mentions 
the ' inhabitants ' before it mentions the ' belligerents '), but also the 
discussions which took place at the time make it clear that it refers 
specifically to belligerently occupied country. The Preamble i. much 
more than a pious declaration. It is a general clause, making the 
usages established among civilised nations, the laws _of humanity ~nd 
the dictates of public conscience into the legal yardstick to be applied 
if and when the specific provisions of the Convention and the Regu la­
tions annexed to it do not cover specific case occurring in " arfare, 
or concomitant to warfare. "(1) 

It must in fact be acknowledged that there are some important bra nches 
of law which are not touched upon by international agreements, or at least 
by no such agreement prior to the Charter of the International M il itary 
Tribunal. Thus the Hague Convention contain s no word about the general 
right to punish war criminals and war traitors(2) on capture, r ab?ut the 
particular doctrine of the universality of jurisdiction over war rrmes (3 

and the question of the killing of hostages has not been specifically made 
the subject of international agreement before the drafting of the Ch~rter of 
the lnternational Military Tribunal.(t) Even now, the defence vhich are 
open to alleged war criminals(5) are only partly based upon the text of inter­
national agreements ; some derive from tate practice and the principle of 
criminal law generally accepted by civili ed nations. 

3. THE DECISIONS OF INTERNATIONAL A D NATIONAL T RIB U A 

(i) There is no rule of general international law conferring upon the 
decision of any tribunal the power to render binding precedent . Whether 
a court has power to render precedents binding on other court depend 
in municipal law, upon whether municipal law lays down that uch a power 
shall exist, and, in international law, upon whether a pecial legal provi ion 
makes decisions of one court binding on another. Such pecial pro i i n 
have been made by Article II (d) of Control Council Law o. 10 and Arti le 
IO of the Charter of the International Military Tribunal, and by Ordinan 
No. 7 of the United States Zone of Germany, which create ertain legal 
lbks between the Judgment of the Nuremberg International Military Tribuna l 
and the United States Military Tribunal operating al o in uremberg. 
The first provision makes the decisions of the lnternational Militar 
Tribunal on a matter of law binding on the la tter tribunals, by providin~ 
that : " Membership in ca tegorie of a criminal group or rgani at ion 
declared criminal by the International Military Tribunal " hall be " regarded 
as a crime ". The Charter of the International Military Tribunal. whi h 
binds the United States Military Tribunals,(6) makes a provi ion f whi h 
the second se!ltence is the significant one in thi connection : 

" Article IO : In cases where a group or orga ni ation i declared 
criminal by the Tribunal, the competent national authority f an 

( 1) Vol. X, p. 133. 
(') Compare Vol. V, p. 30. 
(3) See pp. 26- 7 and 43- 7. 
(') See Vol. vm, pp. 80-8 1. 
(5) See pp. 155-88. 
( 1) Seep. 10, note 7. 

( ' 78) 
l ' 2. 
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Signatory shall have the right to bring individuals to trial for member­
ship therein before national, military or occupation courts. In any 
such case the criminal nature of the group or organisation is considered 
proved and shall not be questioned." 

The Military Tribunal are therefore obliged to accept the decisions of 
the International Military Tribunal as to the criminality or otherwise of 
groups and organi ation .(1) These decisions have also been followed by 
United States Military Government Tribunals when dealing with allegations 
of membership in criminal organi ations.(2) 

Article X of Ordinance o. 7 provides that the decisions of the International 
Military Tribunal on certain questions of f act, and possibly on certain 
questions of law,{3) shall also be binding upon the United States Military 
Tri bunals : 

"Article X : The determinations of the International Military 
Tribunal in the judgment in Case No. I that invasions, aggressive acts, 
aggressive wars crimes, atrocities or inhumane acts were planned or 
occurred, shall be binding on the tribunals established hereunder and 
shall not be questioned except in so far as the participation therein or 
knowledge thereof by any particular persons may be concerned. State­
ments of the International Military Tribunal in the judgment of Case 

o. I constitute proof of the facts stated, in the absence of substantial 
new evidence to the contrary." 

On other question the decision of the lnternational Military Tribunal 
are not binding on the later Tribunals, and that which conducted the Flick 
Trial while bound by the provi ions of the Charter of the International 
Military Tribunal(4) was strictly speaking not bound by the decisions of the 
latter on the question of cri mes aga in t humanity.(5) The Judgment is 
nevertbeles , strongly persua ive and ha been constantly followed on points 
of law in the " Subsequen t Proceeding " Trials ; for instance in the 

(') This topic i further explored on pp. 43-45 a nd 48-49 of Vol. XW. 
(') See Vol. XLIJ , pp. 65- 67. 

(
0

) On the que tion whether the provision refers to matters of law as well as fact sec 
ol. IX, pp. 55- 56. It may be argued that the Tribunals which conducted the/. G. Fdrben 

and Krupp Trials would appear not to have regarded it as referring to matters of law 
sin_c~, ha? t_hey thought tbem elves _bound by decisions of the N uremberg Intemationai 
"'.l•htary fn bunal a to wbetber crime aga inst peace were committed in certain given 
c,rcumstnnccs, they would have followed tbe decision of the latter tribunal tbat "the 
~n a ion of ~u !ria wa a premeditated aggressive step." Had they accepted this decision. 
It may be_ aid. 1t wo_uld bave followed ~hat the Hague Regulations would have protected 
the Au _tnan population, whereas the Tri buna l conducting the/. G. Farben Trial held that 
the territory \~a •· _not und~r. the_belligerent occupation of Germany, " while that conducting 
the Krupp _Tnal, without g1vmg 11 ~eason for s~ _d_eciding, held that it had no jurisdiction 
to try a n .11leged offence mvolved m the acqu1s1tion of the Bamdorfer plant in Austria 
by th~ Krupp firm. (~ee Vol._ X, p. 63.) On the other hand, it may be argued that, since 
. u tna was n~t one of the Alhed powers engaged in the war against Germany, the a nnexa­

t10~ of the territory f!1ust be r1:ga rded as complete, and the H ague Regulations inapplicable. 
Th_1s would dt tmgu1sh J\u tna fr~m Bohe:mia and Moravia, to which, as Judge Wilkins 
omtcd out, the l nternat1ona1 Military T ribunal had found the laws and customs of war 
o be applicable( _ol. X. pp. 151- 153). lf thissecond argument is accepted, the attitude taken 

by !he Tnbunals_ 111 the / . G. Farben and Krupp Trials is no guidance to their attitude to \rtJ le X of Ordmance o. 7. 

(•) See Vol. lX, p. 57. 

(") See pp. 134--5, 
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judgments delivered in the /.G. Farben Trial and the Krupp Trial close 
attention was paid to the decisions of the International Military Tribunal 
on the question of crimes against peace.(1) 

Turning to the legal inter-relation between the United States Military 
Tribunals themselves, it is safe to say that they are in no way able to bind 
one another. As the Flick Trial Judgment states, there is " no similar 
mandate " to that contained in Article X of Ordinance No. 7 " either as 
to findings of fact or conclusions of law contained in the judgments of 
Co-ordinate Tribunals ". The judgment concluded that " The Tribunal 
will take judicial notice of the judgments but will treat them as advisory 
only ".(2) As will be seen the Tribunals have arrived at different con­
clusions on one aspect of the law relating to crimes against humanity.(3) 

On the other hand, as an example of concurrence of opinion between the 
Tribunals, it may be remarked that, in the Krupp Tria/(4) the Judgment 
r~ates that : " The law with respect to the deportation from occupied 
territory is dealt with by Judge Phillips in his concurring opinion in the 
United States v. Milch decided by Tribunal No. IT.(5) We regard Judge 
Phillips statement of the applicable law as sound, and accordingly adopt 
it •.. " -

Under Article II of Ordinance No. 11 of the United States Military 
Government, "a joint session of the Military Tribunals may be called by 
any of the presiding judges thereof or upon motion, addressed to each of the 
Tribunals, of the Chief of Counsel for War Crimes or of counsel for any 
defendant whose interests are affected, to bear argument upon and to review 
any interlocutory ruling by any of the Military Tribunals on a fundamental 
or important legal question either substantive or procedural, which ruling 
is in conflict with or is inconsistent with a prior ruling of another of the 
Military Tribunals " . The same applies to " conflicting or inconsistent 
final rulings contained in the decisions or judgments of any of the Military 
Tribunals on a fundamental or important legal question, either substantive 
or procedural " . Decisions by joint sessions of the Military Tribunals 
unless thereafter altered in another joint session, shall be binding upon all 
the Military Tribunals. In the case of the review of final rulings by joint 
sessions, the judgments reviewed may be confirmed or remanded for action 
consistent with the joint decision(6) It will be recalled that a joint session 
of the Military Tribunals was held to decide the question whether conspiracy 
to commit war crimes and crimes against humanity could be regarded as 
a separate offence.(7) 

(ii) Any differences that may exist between the authoritativeness of the 
decisions of one court or type of courts and that of the decisions of another 
depends upon factors other than whether a reasoned decision has been 
handed down by the court or type of court or whether instead the latter 

(') See Vol. X of these Reports, pp. 3~ and 102- 30. 
(') See Vol. IX, pp. 17. 
(') See pp. 136-8. 
(') See Vol. X, p. 144. 
(•) See Vol. vn, pp. 45- 7. 

(') The full text of the Article appears in Vol. IX, pp. 58- 9. 

(') See Vol. VI, p. 104. A plea by the defence that this ordinance should be applied to 
some of the decisions arrived at in the Hiffh Command Trial was rejected by the Tribunal 
which conducted that trial : see Vol. XTI, p. 95. 
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ha · been ncent \\ ith a mere finding of guilty or not guilty and a passing 
f · n~ nee on accu ed found guilty. evertheless it cannot be doubted 

that the ourts which ha e given rea oned judgments have tended to add the 
m t detail to the exi ting store of knowledge or the international law of 
1\ar cri me . 

There i no rule of cu tomar International Law providing that a court 
delivering judgment in a war crime trial must state the reasons for its opinion ; 
on equenUy interna tional pra tice on this point varies. British Military 
ourt and nired tate Milita ry Commissions do not in general deliver 

rea ned ju gment :(1) both have on very rare occasions departed from the 
rule, however. a when the Mili ta ry Commission which tried General 
Yama. hita ' et out in brief it rea 011s(2) or when the Military Commission 
before which th trial of Lieutenan t General Shigeru Sawada and others 
\\a · condu ted. de cribed in certain '· conclu ions " some facts which t~ 
regarded a mitigating cir um tance .(3) The British Military Court before 
1\ hi ·h the tr ial of Goza\ut Sadaichi and oth r , Singapore, 21st January-
4th February, 1946, (4) wa held, made, on passing sentence, brief comment 
on the guil t of ea h accu ed fou nd gu ilty. Most of these remarks concerned 
the ubordinate po ition of certa in accused and are quoted elsewhere.(5) 

ven the act f the Judge dvocate acting in the trial of Gustav Alfred 
Jep-en. in explain ing hortly to the accused why the death sentence was 
n t to be meted out to him,(6) wa exceptional. 

On the other band, the nited tate Mil itary Tribunals were bound by 
rticle XV of Ordinance . 7 of the United States Zone of Germany, 

which provid that : '· The Judgments of the tribunals as to the guilt or 
the innocence of any defendant hall give the reason on which they are 
ba ed ... ", and the re ult h been the pronouncement of detailed reasoned 
j udgment which provide the T ri bunal ' evidential and legal reasons for their 
findings a did those of the Jntcrnatio nal Military Tribunals.(i) Again the 
Norwegian,() French(9), Dutch(10) and Chinese Court (11) provide, in various 
d grces f fu lne . the rea on for decision arrived at ; the Norwegian 
judgm nt frequently enter into p rticularly detailed analysis and discussion 
of the relevant law and fa t . Like the International Military Tribunals, 
among other Court , the Poli h Supreme N ational Tribunal is required to 
produce a rea oned judgment.(12). 

4. THE OPI 10,. OF Q LIFIED TEXT WRITERS 

(i) 1:he Jud~e d ocate acting in the trial of Sergeant-Major Shigeru 
Oba h1 and I Other by an Au tralian Military Court, Rabaul, 20th-23rd 
March, 1946 stated in hi um ming up to the Court : ' · Text books by 

(ll See ol. I, pp. ix-x. 
('l Sec Vol. IV, pp. 33- 35. 
( 3) See Vol. V, pp. 6- 7. 

(') This, the first war crime lria l held in outh East Asia Command, has not been men-tioned in previous volumes in thi scri . 
(•) See pp. 159 and 175. 
(') Sec pp. 172- 3. 
(') Vol. Ill, p. 120. 
( 8) See for instance Vol. III, pp. 2- 11. 
(') See for instance Vol. Ill, pp. 40-42. 
('-

0
) See for instance, Vol. X[V, pp. 111- 3 

( 0 ) See for instance Vol. X IV. pp . I 7. 
(ll) See Vol. VII , p. 95. 
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learned jurist, such as Oppenheim, and the Manual of Military Law in it 
explanatory passages are strongly persuasive and should be followed by thi 
Court unless it is well satisfied to the contrary. "(1) 

Putting aside the problem of whether the works of outstanding international 
lawyers can properly be regarded as sources of international law (2) there 
can be no doubting the reliance placed by war crime courts, and by Judge 
Advocates acting in British, Australian and Canadian Court on treati e 
such as Oppenheim-Lauterpacht, International Law, as authoritative 
statements of the law. 

(ii) Official publications such as the British Manual of Military Law and 
the United States Basic Field Manual F.M. 27- 10 (Rules of Land Warfare) are 
also recognised as persuasive statements of law but are not accepted a 
binding on the courts. The Tribunal acting in the Hostages Trial said the 
following of an opinion expressed by Professor Oppenheim on the plea of 
superior orders : 

" The fact that the British and American armies may have adopted 
it for the regulations of its own armies as a matter of policy, does not 
have the effect of enthroning it as a rule of International Law. We 
point out that army regulations are not a competent ource of Inter­
national Law. They are neither legislative nor judicial pronounce­
ments. They are not competent for any purpose in determining whether 
a fundamental principle of justice has been accepted by civilised nation 
generally. It is possible, however, that such regulations, as they bear 
upon a question of custom and practice in the onduct of war, might 
have evidentiary value, particularly if the applicable portions have been 
put into general practice. It will be observed that the determination, 
whether a custom or practice exists, is a question of fact . Whether a 
fundamental principle of justice has been accepted, is a que tion of 
judicial or legislative declaration. In detem1ining the former, military 
regulations may play an important role but, in the latter, they do not 
constitute an authoritative precedent. 

" Those who hold to the view that superior order is a complete 
defence to an International Law crime, base it largely on a conflict in 
the articles of war promulgated by several leading nations. While we 
are of the opinion that army regulations are not a competent source of 
International Law, where a fundamental rule of justfoe i concerned, we 
submit that the conflict in any event does not sustain the po ition 
claimed for it. If, for example, one be charged with an act recognised as 
criminal. under applicable principles of International Law and plead 
superior order as a defence thereto, the duty devolves upon the Court to 
examine the sources of International Law to d termine the merits of such 
a plea. If the Court finds that the army regulations of some members of 
the family of nations provide that superior order is a complete defence 
and that the army regulations of othec nations expre a contrary view, 
the Court would be obliged to hold, assuming for the ake of argument 
onJy that such regulations constitute a competent source of International 

(') Vol. V, p. 27. 
(") A stimulating introduction to this problem among others is Schwarunberger, Tlie 

/nductillt! Approach to International Law, in Harvard Law Review, Vol. LX (1947), No. 4, 
p. S4S. 
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Law, that general accepta tion or consent was lacking among the family 
of nations. Inasmuch a a ub tantial conflict exists among the nations 
, hether uperio r order i a defence to a criminal charge, it could 
only re ult in a further findi ng that the basis does not exist for declaring 
superior order to be a defence to an International Law crime. But, as 
we have already tated army regulations are not a competent source 
of International Law when a fundamental rule of justice is concerned. 
Thi leave the way clear for the Court to affirmatively declare that 
uperior order i not a defence to an International Law crime if it 

find that the principle involved i_ a fundamental rule of justice and for 
that reason ha found general acceptance. " (1) 

ln orar· a they de cribe the tate of International Law and do not simply 
reprodu e the text of the Hague and Geneva Conventions, such publications 
a the Briti h and United late Military Manuals, prepared for the benefit 

f the armed force of variou nations, are frequently u ed in argument 
in the ame way a other interpretations of International Law, and, insofar 
a their pro1•isions are aNed upon, they mould state practice, which is itself 
a ource of In ternational Law. They are not, however, legislative instru­
ment ; they are not ource of law like a statutory or prerogative order 
or a deci ion of a court , but only publications setting out the law. They 
have, therefore, no formal binding power, but have to be either accepted 
or rejected on their merit , i.e. according to whether or not in the opinion 

f the Court they tate the law correctly.(2) 

(ii i) Two agencies who e deci ion have had a great influence upon the 
moulding of the international criminal law and which may be mentioned at 
thi point are the Commi ion on the Re ponsibility of the Authors of the 
War and on Enforcement of Penaltie , which was constituted by the Allied 
Power on 25th January, 1919, at the Preliminary Peace Conference in Paris, 
and the United ation War Crime Commis ion, which functioned during 
and after the econd World War. The former drew up a Ii t of acts which 
i1 regarded as war crime and this Ii t was accepted and slightly expanded 
by the United a tion War Crimes Commi sion. The list drawn up by the 
two bodie have had con iderable influence for instance upon the definition 
of offence pun i hable under the Australian, Netherlands and Chinese War 
Crime Laws.(3) The Report of 1he Commission on Respon ibilities was 
specifica lly quoted by the Judgment delivered in the Justice Tria/(4) and in 
the Klinge Tria/(5). 

( 1) ol. VJII , pp. 51-52. 

(') See Vol. I, pp. 18-19, Vol. 11, pp. 148-- 149, and Vol. IV, pp. 100 and I 10. 

(') See Vol. V, p. 97, Vol. XJ, pp. 93- 95 and Vol. XIV, pp. 153--4. Compare Vol. VU, 
pp. 68-69 and Vol. XIII, p. 143. The United Nations War Crimes Commission has influ­
enced th~ devefopr:nent of wa~ crimes . law in many other directions, not least through the 
wo!k of II Co~~utlee I. TbtS work 1s described in the History of the U11ited NatiollS War 
Crimes Comnu s1011 and the Del'elopme111 of the Laws of War, London, H.M. Stationery Office, 1948, Chapter XV. 

(' ) See Vol. VI , pp. 57 and 60. See al op. 23 of the present Volume. 

(') ~ _Yol. Ill , P: 12. The terms of reference of the United Nations War Crimes 
Co~, ion were ~lied _upon by a ether1ands Temporary Court-Martial in the Trial of 

asuki ~otosuke m dec1dmg that an offence against a victim who could not be regarded 
as a nallona1 of one of the United ations was not to be treated as a war crime ; see Vol. Xlll, pp. 127- 129. 

III 

THE LEGAL BASIS OF COURTS 
ADMINISTERING INTERNATIONAL 

CRIMINAL LAW 

A. PROVISIONS OF INTERNATIONAL LAW 
(i) A footnote to the majority Judgment of the Supreme Court in the 

Yamashita Case included the statement that : " The Commission on the 
Responsibility of the Authors of the War and on the Enforcement of Penaltie 
of the Versailles Peace Conference, which met after cessation of hostilities 
in the First World War, were of the view that violators of the Law of War 
could be tried by military tribunals. See Report of the Commission, 
9th March, 1919, 14 American Journal of International Law 95, 121. See 
also memorandum of American commissioners concurring on this point, 
id., at p. 141. The treaties of peace concluded after World War I recognised 
the right of the Allies and of the United States to try such offenders before 
military tribunals. See Art. 228 of Treaty of Versailles, 28th June, 1919 ; 
Art. 173 of Treaty of St. Germain, I 0th September, 1919 · Art. 157 of 
Treaty of Trianon, 4th June, 1920. 

" The terms of the agreement which ended hostilities in the Boer War 
reserved the right to try, before military tribunals, ene111y combatants who 
had violated the Law of War. 95 British and Foreign State Paper (1901-
1902) 160. See also trials cited in Colby, War Crime , 23 Michigan Lav 
Review 482, 496--7."(1) 

The Judgment delivered in the Justice Trial stated : 

" As to the punishment of persons guilty of violating the law and 
customs of war (war crimes in the narrow sense), it has alway been 
recognised that tribunals may be established and punishment imposed 
by the State into whose hands the perpetrators fall. Tho e rules f 
international Jaw were recognised as paramount, and jurisdiction to 
enforce them by the injured belligerent government, whether within 
the territorial boundaries of tfle State or in occupied territory, ha been 
unquestioned. (Ex parte Quirin, supra; In Re: Yama hita. ~- L. ed. 
343). However, enforcement of international law has been trad1t1onally 
subject to practical limitations. Within the territorial boundari~ of a 
State having a recognised, functioning government pre ently m the 
exercise of sovereign power throughout its territory a violator of the 
rules of international law could be punished only by the authority of 
the officials of that State. The law is universal, but such a State 
reserves unto itself the exclusive power within its boundarie to apply 
or withhold sanctions. Thus notwithstanding the paramount authority 
of the substantive rules of common international law the doctrines of 
national sovereignty have been preserved through the control of enforce­
ment machinery. It must be admitted that Germans were not the only 

(') Vol. IV, p. 42, note I. 
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nes who were guilty of committing war crimes ; other violations of 
international law could, no doubt, be tried and punished by the State 
of , hich they were national , by the offended State if it can secure 
j urisd iction of the person, or by an International Tribunal if of competent 
authori ed juri diction . . .. 

· · Long prior to the econd World War the principle of personal 
re pon ibility had been recogni ed. 

' The Council of the Confe rence of Paris of 1919 undertook, with 
the aid of the Commi ion on the Responsibility of the Authors of 
the War and on Enforcement of Penalties, to incorporate in the 
trea ty of peace arrangements for the punishment of individuals 
charged with respon ibility for certain offences. ' (Hyde, Inter­
national Law (2nd rev. ed.), Vol. Ill, p. 2409.) 
" That Commission on Re pon ibijjtyof Authors of the War found that : 

' _The _war wa ca rried on by the Central Empires, together with 
!hei r_ lit~ . Turkey and Bulgaria. by barbarous or ilJegitimate methods 
m v1olat1 n of the e tabli hed laws and customs of war and the 
elementary laws of humanity. ' (Hyde International Law (2nd rev. 
ed.), Vol. Jll , pp. 2409- 24IO.) 
" it conclu ion the o mmis ion solemnly declared : 

' -~ ll per ons be! ngi ng to enemy countries, however high their 
po 1llon may have been, without distinction of rank, including chiefs 
of late , who have been guilty of offences against the laws and 
cu tom of war or the law of humanity, are jjable to criminal 
pro ecution.' (American Journal of International Law Vol. 14 (1920\ 
p. I) 7.) "(1) , J, 

Again, the Judgment in the Flick Trial included the following quotation 
from the J udgment of the uremberg Jnternational Military Tribunal : 

. ''. That international law impo e duties and liabilities upon in­
dividual a well a up n State ha long been recognised. In the recent 
ca e of £:1: pa rte Quirin ( 1942, 3 I 7 U.S. I), before the Supreme Court 
?f the nt!ed State , per on were charged during the war with landing 
m ~he Un~ted tales fo r ~urpo e of spying and sabotage. The late 
Chief Ju t1ce tone, peakmg i r the Court said : 

' From the _very ~eginning of its history this court bas applied the 
law of war a mcludmg that part of the law of nations which prescribed 
fo r the conduct of, ar, the tatus, rights and duties of enemy nations 
as well a enemy individual . · " ' 

Th<! Flick Trial j udgment adds : 

" The appl ication of international law to individuals is no novelty."(•) 

(1) Vol. VI , pp. 37 and 44. 
(1) Vol. IX, p. 18. See also pp. 172- 173 of that Volume 
For s~tement by cou.rt ,. by counsel, or by Judge Adv~tes in British and Co 

( ealth tnalsls, regardmg the right to puni h individuals for certain breaches of intem~~::!i 
aw, see a o Vol. I, p. I I ; Vol. H, pp. 8 and 106 · Vol DJ 3 d V I 1 

Compare ~ statement ~y the Netherlands Court of ~tion·in vof"xitn 1~4 X, p. 38· 
d 1:be C/:incse ~ar Cnme~ Law mak~_~rovision ~or the punishment of off in~ c~mmitted 

unng t e war or a penod of hostilllJCS " agamst China (see Vol XIV < L • 

order to cover the period during which a state of d. fi t bell. . ' J?P· 15.,_.,), ID 
Japan and China. e ac O igerency eJUSted between 

The Tokyo lntemation~l Military Tribunal rejected a defence argument that Cbineae 
armcdh fori:es were not entJtled to prisoner of war status if captured by the ,,. __ d • 
sue a penod of de facto belligerency. -.-- unna 
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(ii) Chief Justice Stone, in delivering the majority judgment of the Supreme 

Court in the Yamashita Case stated that : 

" We cannot say that there is no authority to convene a commission 
after hositilities have ended to try violations of the Law of War committed 
before their cessation, at least until peace has been officially recognised 
by treaty or proclamation of the political branch of the Government. 
In fact, in most instances the practical administration of the system of 
military justice under the Law of War would fail if such authority were 
thought to end with the cessation of hostijjtie . For only after their 
cessation could the greater number of offender and the principal one 
be apprehended and subjected to trial. 

" No writer on International Law appears to have regarded the 
power of military tribunals, otherwise competent to try viola tion of 
the Law of War, as terminating before the formal tate of war has ended. 
In our own military history there have been numerous in tance in 
which offenders were tried by military commi sion after the ce ation 
of hostilities and before the proclamation of peace, for offence again t 
the Law of War committed before the cessation of hostilities. 

" The extent to which the power to pro ecute violation of the Law 
of War shall be exercised before peace i declared rest not with the 
courts, but with the political branch of the Government, and may 
itself be governed by the terms of an armistice or the treaty of peace. 
Here, peace has not been agreed upon or proclaimed. Japan, by her 
acceptance of the Potsdam Declaration and her urrender, has acquiesced 
in the trials of those guilty of violations of the Law of War. The 
conduct of the trial by the military commi sion has been authori ed 
by the political branch of the Government, by military co mmand, b 
International law and usage, and by the terms of the urrender of the 
Japanese Government. "(1) 

The dissenting judges made Little objection to thi point, a lthough Mr. 
Justice Rutledge thought that there was less necessity for a military com­
mission to be appointed after active hostilities were over, ince " there is no 
longer the danger which always exist before surrender and armi tice .. . 
The nation may be more secure now than at any time after peace i officially 
concluded. "(2) 

The position under customary International Law eems to be that whereas 
(as was recognised by the Supreme Court and by general international 
practice following the recent war) jurisdiction over war crimes exists without 
limitation beyond the cessation of fighting and up to the conclu ion of peace 
jurisdiction continues after this point only over such offences as are also 
infringements of the municipal law of the state whose courts are trying the 
alleged offender. Whether an offence fulfils this test of illegality under 
municipal law will depend upon the laws of each State, and the attitude 
which these laws reflect to the principle of the territoriality of criminal law. 

This position under customary International Law can, of course, be 
altered by international agreement, as it has been by Articles 1- 3 of the Peace 

(1) See Vol. IV, pp. 41-42. The Supreme Court here also showed how jurisdiction 
under United States Law also continued after the cessation of hostilities. 

(') Vol. IV, p. 56. 
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Treaty between the Allied and Associated Powers and Italy(1) and by similar 
provi ions in the Treaties of Peace with Roumania, Bulgaria, Hungary and 
Finland. 

(ii i) In so far as a Court trie enemy nationals for war crimes committed 
against nat ionals of the country w_hose authorities have estab_lished the 
Court, the jurisdiction of the Court 1s based on the undoubted right under 
international law. a acknowledged by the authorities quoted above(2) , 

among many other . of a belligerent to punish, on capture of the offenders, 
violation of the laws and usages of war committed by enemy nationals 
again t the nationals f that bell igerent . 

According to generaJly recognised doctrine, however, the right to punish 
war crime i not confined to the State whose nationals have suffered or 
on whose terri tory the offence took place but is possessed by any independent 

ta te what oever, j u t a is the right to punish the offence of piracy. This 
doctri ne, under which every independent State has in International Law 
jurisdiction to puni h pirates and war criminals in its custody regardless 
of the nationality of the victims or the place where the offence was committed, 
a doctrine which has received the support of the United Nations War Crimes 
Commi sion and is generally accepted as sound, received exhaustive treatment 
by P rofe or Wil lard B. Cowles in an article entitled Universality of Jurisdic­
tion over War Crimes (California Law Review, Vol. 33 ( 1945), p . 177), in which 
the Lea rned author state. : '' . . . when it is a matter of doing justice in places 
where ordinary law enforcement is difficult or suspended, the military tri­
bunals of the United States . . . have acted on the principle that crime 
hould be punished becau e it is crime. They have no concern with ideas of 

territorial j uri dict ion. . . . o evidence has been found that any of the 
deci ions ju t d iscu ed were the ubject of protest by the governments of 
the accused person . Certain it i that in none of these United States 
ca es is there any evidence of a consciousness on the part of the courts 
of a1iy duty not to as ume jurisd iction. ·• The author then argued that 
· · while the tate who e national were directly affected has a primary 
in tere t, a ll civilized tates have a ve ry real interest in the punishment of 
wa r crime " . and that " an offence against the laws of war, as a violation 
of the law of na tion , is a matter of general interest and concern " . He 
con luded that •· every independent state has jurisdiction to punish war 

ri minals in it cu tody regard less of the nationality of the victim, the time 
it entered the war, or the place where the offence was committed " .(3) 

The T ribunal which conducted the Hostages Trial observed that : 

" An international crime i such an act universally recognised as 
criminal, which i considered a grave matter of international concern 
and for some valid rea on cannot be left within the exclusive jurisdiction 

(') These provisions are quoted in Vol. IV, p. 77. 
This questjon of the legali ty of the trial of war criminals after the termination of hostilities 

and the related quest ion of the permissibility under International Law of continuing, after 
the conclusion of peace, the operation of sentences passed on war criminals before that 
event, are somewhat further djscussed in Vol. JV, pp. 76--77. 

(') On pp. 23-4. 

(') Similarly it is stated in Wheaton 's International Law, Vol. I, Sixth Edition, p. 269 
that every independent state has the judicial power to punish " piracy and other offen~ 
against the common law of natjons by whomsoever and wheresoever committed." 

, 
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of the state that would have control over it under ordinary circumstances. 
The inherent nature of a war crime is ordinarily itself sufficient justifica­
tion for jurisdiction to attach in the courts of the belligerent into whose 
hands the alleged criminal has fallen . 

" Some war crimes, such as spying, are not common law crimes at 
all ; they being pure war crimes punishable as such during the war and, 
in this particular case, only if the offender is captured before he rejoins 
his army. But some other crimes, such as mass murder, are punishable 
during and after the war.(1) But such crimes are also war crimes 
because they were committed under the authority or orders of the 
belligerent who, in ordering or permitting them, violated the rules of 
warfare. Such crimes are punishable by the country where the crime 
was committed or by the belligerent into whose hands the criminals 
have fallen, the jurisdiction being concurrent. There a re many reason 
why this must be so, not the least of which is that war is usually followed 
by political repercussions and upheavals which at times place person 
in power who are not, for one reason or another, inclined to punish 
the offenders. The captor belligerent is not required to surrender the 
alleged war criminal when such surrender is equivalent to a passport 
to freedom. The only adequate remedy is the concurrent jurisdictiona l 
principle to which we have heretofore adverted . The captor belligerent 
may therefore surrender the alleged criminal to the state where the 
offence was committed, or, on the other hand, it may retain the a lleged 
criminal for trial under its own legal processes. 

" It cannot be doubted that the occupying powers have the right to 
set up special courts to try those charged with the commission of War 
Crimes as they are defined by International Law. Ex Parle Quirin, 
317 U.S. I, in re Yamashita, 327 U.S. I. " (2) 

(iv) In so far as Allied Courts have tried enemy ~ationals _for offe~ce 
which do not constitute war crimes in the usual sense, 1.e. for cnmes agamst 
humanity, crimes against peace and membership of criminal org~nisation , 
jurisdiction may in some instances be based on the undoubted nght under 
international law of a belligerent, on the total breakdown of the enemy 
owing to debe/latio, to take over the entire powers of the latter, including the 
power to make laws and to conduct trials. Thu_s, by the Declaration ~e­
garding the defeat of Germany and the assumption of supreme authonty 
with respect to Germany, made in Berlin on the 5th June, 1?45,. the f~ur 
Allied Powers occupying Germany assumed supreme authonty, mcludmg 
the power to create courts and declare offences. 

(v) Some Courts have been given jurisdiction over cri~es against humanity 
and/or crimes against peace by Sta_tes which cannot ~ said to have ~aken over 
the powers of an enemy whose nationals a re eifecte~.() Here _the nght- long 
recognised under international law to try war cn?1es comm,tt~d by en~m 
nationals has been extended so as to include a right to try cnmes agamst 
humanity and crimes against peace as well.(4) 

( 1) See pp. 47- 8. 
(') Vol. VIII, pp. ~55. 90-
(3) See pp. 29, 30, 33 and 36 of this vohmM:, and V'?l. Xf, pp. . I. 
(') On the development o~ the noti_on of cnmes agamst humaruty see Vol. YI , pp. 45-48. 

On that of the notion of crunes agamst peace, see the Judgment of the Nuremberg inter­
national Military Tribunal, British Command Paper, Cmd. 6964, pp. 39-4 1. 
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8. THE SE MADE BY VARIOUS ALLIED STATES AND COURTS 
OF THESE PROVISIONS OF INTERNATIONAL LAW 

(i) The legal ba i under Municipal Law of the various Courts, Commissions 
and Tribunal set up to try alleged war criminals and similar offenders 
neces arily varies omewhat from country to country, but it i°s not necessary 
in a urvey of international criminal law to indulge in any extensive compara­
tiv tudy of the source under Municipal Law of war crimes jurisdiction. 
ft may nevertheless, be of value to indicate briefly the relevant enactments 
and the type of courts to which in each country, war crime trials have been 
referred. and a l o the juri diction provided for the courts by those enactments. 

uch a ummary wo uld illu tra te the ways in which various States have 
interpreted or utili ed tho e legal bases for trials, which are provided by 
international law, and which have been described above.(1) 

(i i) Jt i generally agreed that, though an alleged war criminal may properly 
be tried by a mil itary court, this does not prevent his captors from trying 
him by a municipal court with jurisdiction under municipal law should 
they choo e to do so. For this point of view, the municipal enactments 
conceming the trial of war criminals fall into three categories, according to 
whether they (i) create new courts ; or (ii) refer cases of alleged war crimes 
to already existing military courts ; (iii) refer such cases to already existing 
civil courts. 

The relevant United Kingdom and United States municipal provisions fall 
into the first cla s. The French Ordinance of 28th August, 1944, is an 
example of the second, whiJe the Norwegian enactments illustrate the third. 

(iii) The jurisdiction of the British Military Courts for the trial of war 
criminals is based on the Royal Warrant dated 14th June, 1945, Army Order 
81 /45 a amended . The Royal Warrant states that His Majesty " deems it 
expedient to make provision for the trial and punishment of violations of the 
law and usages of war " committed during any war " in which he has been 
or may be engaged at any time after the 2nd September, 1939 ". It is His 
Maje ty' " will and plea ure " that " the custody, trial and punishment of 
per on charged with such violations of the laws and usages of war " shall 
be governed by the Regulation att ached to the Warrant. The Royal 
Warrant is based on the Royal Prerogative, which, in English law, is "nothing 
else than the re idue of arbitra ry authority which at any given time is legally 
left in the hands of the Crown " (Dicey 's definition).(2) 

Regulation I of the Royal Warrant provides that " war crime " means a 
violation of the laws and usage of war committed during any war in which 
His Maje ly has been or may be engaged at any time since the 2nd September 
1939. ' 

Provision similar to tho e contained in the Royal Warrant have in the 
Commonwealth of Australia been made by or under an Act of Parliament 

(
1

) Provisions of municipal law concerning the jurisdiction of courts are not in all instances 
to be q uoted in full in thi present section. Where Annexes on the relevant law and 
practi~e _have been p~ovided in the prev_ious_ Volumes, references back to these are given . 
J un d1ct1onal . prov1s1ons from the leg1sla11on of some further countries are quoted as · 
Annex I to this present Volume and reference forward to these will from time to time be 
made in the present section. 

_(•) For furt ~er_ details of the legal basis in English law of British Military Courts for the 
tnal of war cnmmals, sec Vol. J, p. 105 and 41-42. 
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(War Crimes Act, 1945, No. 48/ 1945),(1) and in the Dominion of Canada 
by an Order in Council, made under the authority of the War Mea ures Act 
of Canada, and entitled The War Crimes Regulations (Canada) (P.C. 5831 of 
30th August, 1945 ; Vol. II, No. 10, Canadian War Orders and Regulations). 
The latter were re-enacted in an Act of 31st August, 1946. The Canadian 
and Australian War Crime Courts are, like the British, Military Courts.e) 

In a way similar to Regulation I of the Royal Warrant, the Canadian 
Regulations define a war cri'me simply as ·• a violatioR of the law or usages 
of war committed during any war in which Canada ha been or may be 
engaged at any time after the ninth day of September 1939 " .(3) The 
jurisdiction of British and Canadian War Crimes Courts is li mi ted , then . 
to the trial of violations of the laws and usages of war, and they have not 
jurisdiction over crimes against humanity. crimes against peace or member hip 
of criminal organisations. 

The jurisdiction of Australian Military Courts for the trial of alleged , a r 
criminals is rather wider than that of the British and Canadian Mi litar_ 
Courts. 

Article 3 of the Commonwealth of Au tralian Wa r Crimes Act 1a1es that : 
" In this Act, unless the contrary intention appears ... ' , ar crime ' 

means : 

(a) a violation of the laws and usages of war · or 

(b) any war crime within the meaning of the instrument. of appoint­
ment of the Board of Inquiry appointed on the third day of September, 
one thousand nine hundred and forty-five, under the a tional 
Security (Tnquiries) Regulation (being Statutory Rules 1941. o. 35. 
as amended by Statutory Rules 1941 , os. 74 and I 14 and Sta tu tory 
Rules 1942, No. 273), committed in any place what oever. whether 
within or beyond Australia, during any war. "(4) 

The Instrument of Appointment referred to state that the expre i n 
" war crime " includes, inter alia : 

·' (i) Planning, preparation , in itia tion or waging of a war of aggre i n. 
or a war in violation of international treatie , agreements or a urance . 
or participation in a common plan or conspiracy fo r the a compli hment 
of any of the foregoing." 

This definition of ' ' crime against peace ·• i the same a tha t u ed in 
Article 6 (a) of the Charter attached to the Four-Power Agreement f 8th 
August, 1945. The effect of thi s is that "crimes again t peace· , form part 
of the term "war crimes ,. as defined by the Australian stature. 

The Australian Act does not, on the other hand , compri e in its definition 
of " war crime " crimes against humanity within the meaning of Art. 6 (c) 
of the Charter of the International Military Tribunal, excepting of cour-e 
"crimes against humanity " which al so fall under the term ·· i lat ion of 
the laws and customs of war. "(5) 

- ----- - ------- - ------ -~--
(') See Vol. V, p. 94. 
(') See Vol. IV, p. 125. 
( 3) See Vol. lV, p. 125. 
(') At another point, Section 3 provides that .. unless the contrary intention appears 

'any war • means any war in which His Majesty has been engaged since the second day of 
September, One thousand nine hundred and thirty-nine. " 

(•) See Vol. V, pp. 94-97. 
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(i ) The United States Military Commissions are an old institution which 
eJci ted prior to the Con titution of the United States of America. They 
ha ve been de cribed a the American Common Law War Courts. They 
were not created by tatute, but are recognised by statute law. Whereas 
the Brici h Royal Warrant of 14th June, 1945, has made regulations for the 
trial of war crimjnal for a ll Briti h Military Courts in all theatres of opera­
tion and in all territorie under the jurisdiction of the United Kingdom 
Government and armed force the U11ited States authorities, on the other 
hand, have made different provi ions for different territories, namely for 
the Mediterranean, European. Pacific and China Theatres of Operations.(1) 

The juri diction conferred upon the United States Military Commissions 
operating the e different theatres have not been the same in extent. The 
narrowe t juri diction i that ve ted in the Military Commissions appointed 
in the Mediterranean Theatre of Operation . In the Mediterranean Regula­
tion (Regulation I) the ex pre ion '" war crime " means a violation of the 
law r cu tom of war. nited States Commissions other than those 
appointed in the Mediterranean Theatre of Operation have, however, been 
empowered to try other offence in addition to war crime . The European 
Directive adds violation of the law of nation other than the laws or customs 

f war. and iolation of the local law of the occupied territory, while t,he 
Regulation u ed in the Paci fic theatre and in Chjna in describing the offences 
ubject to tri al by Military Tribunals reflect the influence of the Four Power 

Agreement of 8th Augu t, 1945, and particularly of Article 6 of the Charter 
of the International Military Tribunal an nexed to it. Under the Charter 
the International Military Tribunal ha jurisdiction over : 

(a) Crime again t peace : 

(b) War Crime , namely violation of the law or custom of war ; and 
(c) Crimes again t humanity. 2) 

( ) The competence of French Military Tribunals to try war criminals is 
ba ed on the Ordinance of 2 th August, 1944, concerning the suppression of 
war crime , which, by virtue of Article 6 thereof, is applicable not only to 
Metropolitan France but al o to Algeria and the Colonies. 

The fir t paragraph of Article I of the Ordinance provides that persons 
guilty of offence under the Ordinance shall be tried by French Military 
Tribunal in accordance with the French laws in force. Trials held by 
vi rtue of the Ordjnance have taken place before Permanent Miljtary Tribunals 
and Military Appeal Tribunal . for which legal provision already existed 
before it enactment fo r the trial of offences by French military personnel.(3) 

The nece ary tarting point for a tudy of Norll'egian law relating to the 
trial o ll'ar criminals i the law of 13th December, 1946 (No. 14) on the 
Puni hment of Foreign War Criminals, the text of which differs only in one 
minor respect relating to puni hrnent from that of a Provisional Decree 
of the ame ubject dated 4th May 1945. In promulgating the Provisional 
D cree, the orwegian Government in London acted in accordance with the 
-e olution adopted by the torting at lvcru m on 9th Apri l, 1940, and with 

(
1
) See Vol. I, p. 2, Vol. Ill, pp. 103- 105 and 56-57, 60, 62 and 65-66, 

(:) See ol. JIJ , pp. 105-107. Record of trials, held before such Military Commissions 
~ h1ch ha e been forwarded to the United a1ion War Crimes Commis ion have however' 
n fact concerned only allegations of war crimes. ' ' 

( 3) See Vol. Ill, pp. 93 a nd 49- 50. 
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s. 17 of the Norwegian Constitution, which provides that " The King may 
make or repeal regulations concerning commerce, customs, trade and 
industry and police ; they must not, however, be at variance with the 
Constitution or the laws passed by the Storting . . . They shall operate 
provisionally until the next Storting. " The Law wa passed by the Storting 
on 12th December, 1946, and was sanctioned by the King on 13th December, 
1946. Paragraph I of the Law reads as follows : 

" Acts which, by reason of their character, come within the scope f 
Norwegian criminal legislation are punished accorrung to Norwegian 
law, if they were committed in violation of the laws and customs of 
war by enemy citizens or other aliens who were in enemy service or under 
enemy orders, and if the said acts were committed in Norway or were 
directed against Norwegian citizens or Norwegian interests. " 

One result of the word • are punished accorrung to Norwegian law .. 
i that in Norway no special Courts, military or otherwise, have been set up 
to try cases of alleged war crime . Such proceerung are brought before 
the ordinary Courts of the land.(1) 

The conducting of War Crime trials before the Danish Civil Courts i· 
provided for in the Danish Act of Parliament of 12th July, 1946, on the 
Punishment of War Criminals while the Belgian Law of 20th June, 1947, 
relates to the competence of Belgian Military Tribunals in the matter of war 
crimes. Other relevant Belgian enactment are the Decree of 5th Augu t. 
1943, and the Act of Parliament of 30th April, 1947.(2) 

The Law of 2nd Augu t, 1947, of the Grand Duchy of Luxembourg 
pro~ides for the trial of alleged war criminals in Luxembourg by a peciall 
established War Crimes Court, which , according to Article _o of the Law. 
was to have a mixed civil and military composition . 

(vi) It is possible to discern a difference between the Anglo-Saxon and the 
prevailing Continental legal approach to the puni hment of war criminals 
and the French, Norwegian, Danish and Lu embourg pr i ion ma b 
used to demonstrate the la tter. 

The first paragraph of Article I of the French Ordinance of 28th Augu t. 
1944, for instance, reads as follows : " Enemy national or agents of other 
than French nationality who are serving enemy admirustration or_ in~erests 
and who are guilty of crimes or delicts committed since the begmmng of 
hostilities either in France or in territories under the authority of France, 
or agains~ a French national or a person under French protection, or a 
person serving or having served in the French armed forces, or a stateles 
person resident in French territory before 17th June, 1940, or a refugee 
resirung in French territory, or against the property of anr natural pers<?n 
enumerated above, and against any French corporate bodies, shall be tned 
by French Military Tribunals in accordance with the French la11s i11 force. 
and according to the provisions set out in the present Ordinance, where _ s~ch 
offences, even if committed at the time or under the pretext of an extstmg 
state of war, are not Justified by the laws and customs of war. "(3) When a 

(1) See Vol. Ill , p. 81. 

(') For certain Belgian provisions relating to the jurisdiction of these Tribunals, see 
pp. 203-4. 

(*) Italics inserted. 

( 3;8) 
D 
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French Military Tri bunal tries an alleged war criminal, the judges decide 
first whether a provision of the French Criminal Code has been violated and, 
only secondly, whether thi breach was justified by the laws and customs of 
war.{1) 

Again, the orwegian attitude towards the treatment of war criminals 
follow the general Continental practice by stressing that before punishment of 
any individual offender become legal, he must be shown to have offended 
against ome specific provision of orwegian municipal law as well as 
against the law and u ages of war. The Norwegian approach is shown 
in the fir t sentence of Article J of the Law of 13th December, 1946 (No. 14) : 
" Acts which, by reason of their character, come within the scope of Nor­
H egian criminal legislation are punished according to Norwegian law, if 
they were committed in violation of the laws and customs of war by enemy 
citizen or other al iens who were in enemy service or under enemy order , 
and if the aid acts were committed in Norway or were directed against 

orwegian citizens or Norwegian interests . . . " {2) 

Similarly, Article J of the Danish Law of 12th July, 1946, on the Punish­
ment of War Crimina ls provides that : "If a non-Danish subject, being 
in the ervice of Germany or serving under one of Germany's allies, has 
infringed the rules and customs of international law governing Occupation 
and War and has performed, in Denmark or to the detriment of Danish 
intere t , any deed punishable per se in Danish Law, an action can be brought 
against uch person in respect of the crime committed and a punishment 
impo ed in a Danish Court in pursuance of this Act. "(3) 

( 1) Sec Vol. m, pp. 93-96. 

(2) lt~lics inserted. See Vol. ill , pp. 81-85. A commentary of the Norwegian Ministry 
of Justice and Police which explained the provisions of the Law claims that this attitude 
is the same as that adopted in the Moscow Declaration, which provided that war criminals 
other than major criminals were to be tried and punished in accordance with the laws 
of the liberated countries. The Ministry, quoting Art. 96 of the Constitution : "No one 
may be convicted except according to law, or be punished except according to judicial 
senten<:e . . . " , then goes on to state that : " Norwegian courts can only inflict punishment 
according to provisions of orwcgian civil or military law. The principle laid down in 
Art . ~6 <;>f the Constitution must be interpreted in this connection so as to make an arbitrary 
application of an undefined provis ion of international law inadmissible. In Norwav 
intern~tional law is not incorporated into nationa l law as an integral part, as in the ca~ 
of vanous fore ign legal systems. Before a rule of substantive international law can be 
applie~ by Norwegian Courts, it must be incorporated into Norwegian nat ional law by 
a pec1al act. A clea r example of this is Art. 92 of our military criminal code, which fixes 
the punishme~t for a _typica l war <:rime co_mmitted by enemy s~ldiers. The paragraph is 
based on the mternatJonal regulations which a re to be found m the Geneva Convention 
of_ l929, regarding the treatment of sick and wounded ; cf. Art. 23 of the Hague Regu­lauons. " 

lt is t9 ~ noted, however, that a orwegian Court is not precluded from sentencing 
a war cnmmal to death by the fact that the municipa l enactments enabling the supreme 
penalty to be exacted fo r his offence was not passed unt il after the commission thereof. 
A cordingly, judgment went against Karl Hans Hermann Klinge when he appealed to 
the Supreme Court of Norway again t his being condemned to death as a war criminal 
by the. Eid ivatin~ Lagmannsr1:tt. Counsel for Klinge claimed that the Lagmannsrett 
had unJu tly applied the Prov1s1onal Decree of 4th May, 1945 ; as the crimes for which 
the defondant had been convicted had been committed before the passing of that Decree 
the puni hment hould have been restricted to the limits set by Arts. 228 229 and 62 of 
t~e Civil Crimina l Code, according to which the deat.h sentenO? co.uld not _ha~e been passed ; 
~1s argument was based on Art. 9_7 of the Norwegian C_onstJtution, which provides that : 

o law may be given retroact ive effect." For vanous reasons set out in Vol. Ill 
PP, 3-6 and 10-1 I , a majority of the Supreme Court judges rejected these arguments'. See al o Vol. HI, pp. 13- 14. 

(') Italics inserted. 
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It should be added however, that paragraph 2 of the Danish Act states 
that "This Act shall apply .. . also to all acts which, though not specifica.lly 
cited above, are covered by Art. 6 of the Charter of the International Military 
Tribunal. . . . " 

Article I of the Law of 2nd August, 1947, on the suppression of war 
crimes, of the Grand Duchy of Lux~mbourg provides that : 

" Agents of other than Luxembourg nationality, who are guilty of 
crimes or delicts falling within the competence of the Luxembourg 
tribunals and which were committed after the outbreak of hostilitie 
if these offences were committed at the time or under the pretext of 
the state of war and were not justified by the laws and customs of war, 
whether such agents were captured within the Grand Duchy or on enemy 
territory or whether the Government secure them by extradition hall 
be prosecuted before a War Crime Court and tried in accordance with 
the Luxembourg laws in force and with the provisions of the pre ent 
law."(1) 

The Anglo-American legal approach to war crime tria ls has been a li ttle 
different in this respect. Instruments such as the British Royal Warrant 
or the United States Theatre Regulations and Directives, which have validity 
in the respective municipal legal systems, have provided in general terms 
that the Courts operating under them shall have jurisdiction over war crime , 
but the practice of these Courts, insofar as they try war crimes stricto sensu, 
is to require only that a breach of the laws and usages of war mu t be hown. 
An enactment governing such a court may sometimes attempt to define 
the scope of the term "war crime", and further, the provisions of municipal 
law are often quoted, as analogies,(2) by Counsel, and in British trials by 
the Judge Advocate or Legal Member, but the violation of any set of legal 
rules other than the laws and usages of war (possibly a interpreted in the 
enactment) need not be shown.{3) 

It will be seen that for an offence to be punishable under, for instan e, 
the French war crimes law it must be shown to have violated not only the 
laws and usages of war but also the relevant municipal laws. While the 
jurisdiction of courts set up under such laws as the French Ordinance cannot 
(in theory at least) be wider than that of courts, like the British Military 
Courts, which are simply empowered to try violations of the law and u ages 
of war, it can certainly be narrower than that jurisdiction. 

That this possibility is not a merely theoretical one wa bown by the 
successful appeal to the Cour de Cassation of Hugo Gruner, ex-Kreisleiter 
of Thann, against the sentence of death passed on him (as on Robert Wagner, 
ex-Gauleiter of Alsace, and others) by the Permanent Military Tribuna l a t 
Strasbourg, which sat from 23rd April to 3rd May, 1946.(4) 

The requirement laid down by the French and Norwegian war crime 
enactments, among others, to the effect that an a lleged war crime mu t be 
shown to have offended not only the laws and usages of war but a lso municipal 
law, is not without other and similar accompanying difficulties, since muni ipal 
law may define more narrowly the offence or provide a lesser puni hment. 

(') Italics inserted. 
( 1) See pp. 7- 10. 
(
1

) Concerning the application of municipal law provisions in war crime trial see an 
opinion expressed by Professor Brierly quoted in Vol. IX, p. x. 

(•) See Vol. m, pp. 47-49. 

(88378) 
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KJinge was enabled thereby to claim that the retroactive application of the 
Ordinance under which he was entenced to death was contrary to a more 
fundamental document having validity in the municipal law of Norway, 
namely the orwegian Con titution. A minority of judges of the Supreme 
Court indeed voted in favour of his appeal.(1) A more general difficulty, 
however, a ri e · out of the need on the part of the legislator to see to it 
that the municipal law is supplemented, where necessary, in order to ensure 
that the provi ions of that law are wide enough to provide against those 
war crime , a the term is understood in current legal thought, which it 
was the intention of the authorities concerned to try. 

Thu Arti le J of the French Ordinance of 28th August, 1944, states that, 
•· in particular" certain specified provisions of the Code Penal and Code de 
Justice Militaire shall be the subject of prosecution. Further, Article 2 of 
the Ordinance lays down that certain specific war crimes shall be treated as 
violations of certain pecified provisions of the Codes.(2) 

rticle 2 of the Luxembourg Law of 2nd August, 1947, contains a similar 
collection of paragraph , interpreting provisions of the Code Penal of 
Luxembourg so as to cover variou types of war crimes, while Article 2 of 
the orwegian Law on the Punishment of Foreign War Criminals(3) was 
pa ed into law due to the feeling of the Norwegian Ministry of Justice that : 
" The German economic exploitation of No!"way stands in th.is respect in a 
lass by it elf. lts cale and the forms in which it has been carried out lie 

in ome respect so far beyond the usual conception of criminal law that it is 
difficult or even impossible to regard the different acts as being within the 

ope of existing provisions of the Civil or Military Criminal Codes. In 
order to amend thi deficiency the M.inistry consider it necessary to lay down 
a special provision which cover every kind of German exploitation in 

1orway performed by force or threat thereof ... Acts like the excessive 
issue of currency note , unreasonable fixing of prices, irresponsible exploita­
t ion of clearing agreements, etc. , can hardly be assimilated with a y particular 
crime already defined and covered by the law. lf criminal prosecution 
again t tho e individually re ponsible in th.is connection should arise, it is 
deemed neces ary that the law ~hould give certain instructions to those 
ad mini tering the law. Tho e regulation , however, should be given a very 
comprehensive though general fo rm, considering the very varied econ omic 
tran 'aaion whi h may arise in this connection. "(') 

(vii) The trial of war criminal before D111ch Couns is regulated by two sets 
of rule . One set relates to the trials held by metropolitan Dutch courts, and 
the other to tho e conducted by courts of the Net/rerla11ds East Indies. In 
ach of the two geograph ical areas concerned rules were enacted by the 

re pective government , the rules of Holland relying mainly on existing 
provisions of Dutch common penal law and those of the Netherlands East 
lndie on nove l provisions introducing in the sphere of war crimes numerous 
exception to the Netherlands East Indies Penal Code. Metropolitan rules 

(1) See Vol. JU, pp. 6-10 and 11. or the treatment of a similar question by the Nether-
lands Court of Cassalion, see Vol. XJV, pp. 11 - 23 . 

( 2) See Vol. lII , pp, 95-96. 
( 3) See Vol. Ill, pp. 84-85. 
('} Vol. Ill , p. 84. 
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are prescribed by a number of Decrees enacted by the Netherlands Govern­
ment between 1943 and 1947, while trials of war criminals in the territorie 
belonging to the Netherlands East Indies are regulated by several decree 
which were enacted in 1946 by the Lieutenant Governor-Genera l within his 
constitutional powers.(1) 

While the Netherlands East Indies war crimes legislation from the outset 
applied international law directly, as do British Military Court for instance, 
the metropolitan Dutch legislation originally treated war crimes as such 
offences under municipal penal Jaw as were not justified by the law and 
customs of war, but later adopted a compromise according to which inter­
national law was observed on questions relating to the definition of offence 
and municipal law relied upon to prescribe the punishment to be applied.(') 

(viii) The legal basis of war crime trials before Polish courts is provided 
by a number of texts which were embodied in the consolidated text of the 
Decree of 31st August, 1944, contained in the Schedule to the Proclamation 
of the Minister of Just ice dated I Ith December, 1946 (Official Gazette, 
No. 69, item 377). Polish trials of war criminals and traitors are held 
before civil courts, including a specially establisheq Supreme National 
Tribunal.(3) 

From a study of the offences which fall within the jurisdiction of the 
relevant Polish Courts(") it appears that the Polish attitude toward the 
treatment of war criminals follows the general continental practice that 
before punishment is inflicted, an individual offender mu t be hown to have 
offended against some specific provision of Polish municipal law. An 
additional characteristic of the Polish system is that the violation of any set 
of international rules or the laws and customs of war need not be shown. 

Consequently, the provisions of the Decree of 1944 dealing with crimes 
committed in connection with the war do not define the terms •· war crime ' ' 
and "war criminal ", but from the spirit of this Jaw it seems to follow 
that the offences which have been made punishable are such infractions of 
Polish law as are not justified by the Jaws and customs of war. In general it 
appears that the Polish special legislation dealing with crime committed in 
connection with the war comprise in fact war crimes, crimes against humanit 
and crimes against peace as envisaged by international enactment no in 
force although these specific types of crimes have not been pecifically 
defined by Polish law and have only been referred to in a general way 
in those provisions of the Decree of 1944 which deal with criminal 
organisations.(6) 

(ix) A Law governing the Trial of War Criminals wa enacted by the 
Chinese Authorities on 24th October, 1946 ; Article XIV of this law provides 
that: 

" Article XIV. War crime cases shall be within the jurisdiction of 
the Military Tribunals for the Trial of War Criminals, attached to 
various Military Organisations by order of the Ministry of Defence."(') 

(') Sec Vol. XI, pp. 86-92 and 3--4, Vol. XIII, pp. 123--4 and Vol. XIV, pp. 111- 14. 
(') Sec Vol. XI, pp. 87-88. 
(") Sec Vol. VII, pp. 4-5, 18, 82- 83 and 91-92 for further details of the relevant Polish 

enactments. 
(~ Sec Vol. VU, pp. ~8. 
(') Sec Vol. VD, pp. 88-91. 
(') Sec Vol. XIV, p. 3 and 152. 
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A wdy of Article U III and IV of the law of 24th Octobe_r, l ~46, (1) shows 
that the Chinese War Crime Law resembles the Australian m that both 
provide Courts acting under their provisions with jurisdiction to try, in 
addition to alleged war crime proper (i.e., violations of the laws and usages 
of war), what may be termed "crimes against peace "(cf. Article Il Section 1 
of the Chine e Law) but not uch crimes against humanity as do not at the 
ame time represent war crime . Thus, while offences against certain types 

of victim other than Chine e and Australian Nationals may be tried before 
Chinese and Au tralian Court respectively (cf. Article VII of the Chinese 
provi ion and Article 12 of the Australian), offences by enemy nationals 
again t enemy nationals definitely cannot be so tried. 

(x) A Yugoslav Law of 25th August, 1945, governs the trial of war 
criminals and traitors by Yugoslav Courts. Such offences are tried by either 
i ii or military courts, according to the provisions of paragraphs l and 2 

of Article 14 of the law : 

" ( I) Criminal act under this law are tried in the first instance by 
the People' County Courts, or in the case of military persons, by 
military courts. 

" (2) In particularly important cases, criminal cases under Article 2 
of this Law are to be tried by the Supreme Courts of the federative 
units, or if the act is of general state significance by the Military Bench 
of the Supreme Federal Court, or otherwise, by the Supreme Federal 
Court. "(2) 

(xi) Provisions for the trial of war criminals and traitors in Czechoslovakia 
was made by Decree o. 16 of 19th June, 1945, of the President of the 
Czechoslovak Republic, Law o. 22 of 24th January, 1946, of the Provisional 

ational Assembly of the Republic, Law No. 245 of 18th December, 1946, 
of the Constituent ational A sembly of the Republic, and Decrees Nos. 
33/ 1945 and 57/ 1946 of the Slovak National Council. Such trials were to 
be held before specially appointed People 's Courts.(3) 

(x.i i) Trials of alleged war criminals in Greece are held in accordance with 
the Con titutional Act 73/ 1945 (Government Gazette p. 250), before either 
the Special Court Martial in Athens of mixed military and civilian com­
position or Court Martial of entirely military composition. 

Under the provisions of the Act, enemy nationals may be tried before 
Gree War Crime Court for any offence which would be a violation of 
Article 6 of the Charter of the International Military Tribunal. The Greek 
Court therefore have jurisdiction over crimes against humanity and crimes 
again t peace a well as over war crimes. Acts which constitute offences 
again t the Greek Penal Code may al o be brought before such Courts when 
they have been committed by enemy nationals and were not justified by the 
law and u age of war. 

(xiii) Apart from the Bri ti h and United States Military Courts and Com­
mi sion which have been e tabli bed for the trial of alleged war criminals 
in Germany (for in tance at Wuppertal and Hamburg in the British Zone 

(1) See Vol. XIV, p. 3-4 and 152-6. 

(1) Certain provisions regarding the jurisdiction of these Courts are set out in Annex I to this Vol. pp. 207- 9. 

(') For relevant jurisdictional provisions, see pp. 205-7. 
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and at Dachau in the United States Zone) several systems of Military Govern­
ment Courts have also been set up, in the various zones, with power to try 
war crimes and other offences. 

Proclamation No. 1 of General Eisenhower, acting as Supreme Commander 
of the Allied Expeditionary Force, provided in Section H : 

" Supreme legislative, judicial and executive authority and powers 
within the occupied territory are vested in me as Supreme Commander 
of the Allied Forces and a Military Governor, and the Military Govern­
ment is established to exercise these powers under my direction. AU 
persons in the occupied territory will obey immediately and without 
question all the enactments and orders of the Military Government. 
Military Government Courts will be established for the puni hment of 
offenders. Resistance to the Allied Forces will be ruthlessly stamped 
out. Other serious offences will be dealt with severely. "(1) 

In his Ordinance No. 2, General Eisenhower, again acting as Supreme 
Commander, established Military Government Courts for the part of 
Germany occupied by the western Allies. He also issued Rules of Procedure 
of Military Government Courts, and, further, Ordinance No. 1 (Crime 
and Offences). The date of Promulgation of Ordinances Nos. I and 2 was 
18th September, 1944. 

In the Declaration regarding the defeat of Germany and the assumption 
of supreme authority with respect to Germany, made in Berlin on 5th June, 
1945,(2) however, the/our Allied Powers occupying Germany assumed supreme 
authority over Germany. By the establishment of the Allied Control Council 
the same Allies set up a body which was to have supreme authority over 
" matters affecting Germany as a whole". 

The Declaration states, inter alia, that : 

" The Representative of the Supreme Command of the United 
Kingdom, the United States of America, the Union of Soviet Sociali t 
Republics and the French Republic, hereinafter called the ' Allied 
Representatives ', acting by authority of their respective Governments 
and in the interests of the United Nations, accordingly make the following 
Declaration : 

" The Governments of the United Kingdom, the United States of 
America and the Union of Soviet Socialist Republics, and the Pro­
visional Government of the French Republic, hereby assume supreme 
authority with respect to Germany, including all the power possessed 
by the German Government, the High Command and any state 
municipal, or local government or authority. The assumption for 
the purposes stated above, of the said authority and powers does not 
affect the annexation of Germany." 

Articles I and H of the Proclamation No. I establi bing the Allied 
Control Council run as follows : 

"I. As announced on 5th June, 1945, supreme authority with respect 
to Germany bas been assumed by the Governments of the United States 
of America, the Union of the Soviet Socialist Republics, the United 
Kingdom, and the Provisional Government of the French Republic. 

(1) Italics inserted. 
(") British Command Paper (1945) Cmd. 6648. 
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cudy of Article 11 ill and IV of the law of 24th Octobe_r, 1 ~46, (1) shows 
that the Chinese War Crime Law resembles the Australian m that both 
provide Court acting under their provisions with jurisdiction to try, in 
addition to alleged war crimes proper (i.e., violations of the laws and usages 
of war), what may be termed ' crime against peace" (cf. Article II Section 1 
of the Chine e Law) but not uch crimes against humanity as do not at the 
ame time repre ent war crime . Thu , while offences against certain types 

of victim other than Chine e and Au tralian Nationals may be tried before 
Chine e and Australian Court re pectively (cf. Article VII of the Chinese 
provi ion and Article 12 of the Au tralian), offences by enemy nationals 
again t enemy national definitely cannot be so tried. 

(x) A Yugo lav Law of 25th August, 1945, governs the trial of war 
criminals and traitors by Yugoslav Courts. Such offences are tried by either 
ivil or military court , according to the provisions of paragraphs I and 2 

of Artide 14 of the law : 

" ( I) Criminal act under this law are tried in the first instance by 
the People ' County Court , or in the case of military persons, by 
military courts. 

" (2) Tn particularly important case , criminal cases under Article 2 
of this Law are to be tried by the Supreme Courts of the federative 
units, or if the act i of general state significance by the Military Bench 
of the Supreme Fed .. ral Court, or otherwise, by the Supreme Federal 
Court. "(2) 

(xi) Provisions for the trial of war criminals and traitors in Czechoslovakia 
was made by Decree o. 16 of 19th June, 1945, of the President of the 
Czecho Iovak Republic, Law o. 22 of 24th January, 1946, of the Provisional 

ational Assembly of the Republic, Law No. 245 of 18th December, 1946, 
of the Constituent ational Assembly of the Republic, and Decrees Nos. 
33/ 1945 and 57/ 1946 of the Slovak ational Council. Such trials were to 
be held before pecially appointed People's Courts.(3) 

(xi i) Trials of alleged war criminals in Greece are held in accordance with 
the Con ti tutional Act 73/ 1945 (Government Gazette p. 250), before either 
the Special Court Martial in Athen of mixed military and civilian com­
po ition or Court Martial of entirely military composition. 

nder the provi ions of the Act, enemy nationals may be tried before 
Greek War Crime Courts for any offence which would be a violation of 
Article 6 of the Charter of the Internat ional Military Tribunal. The Greek 
Court therefore have juri diction over crimes against humanity and crimes 
again t peace a well as o er war crimes. Acts which constitute offences 
again t the Greek Penal Code may al o be brought before such Courts when 
they have been committed by enemy nationals and were not justified by the 
law and u age of war. 

(xi ii) Apart from the British and United States Military Courts and Com­
mi sion which have been established for the trial of alleged war criminals 
in Germany (for instance at Wuppertal and Hamburg in the British Zone 

(') See Vol. XIV, p. 3-4 and 152-6. 

(') _Certain provisions regarding the jurisdiction of these Courts are set out in Annex I to thtS Vol. pp. 207- 9. 

(') For relevant jurisdictional provisions, see pp. 205- 7. 
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and at Dachau in the United States Zone) several systems of Military Govern­
ment Courts have also been set up, in the various zones, with power to try 
war crimes and other offences. 

Proclamation No. I of General Eisenhower, acting as Supreme Commander 
of the Allied Expeditionary Force, provided in Section II : 

" Supreme legislative, judicial and executive authority and powers 
within the occupied territory are vested in me as Supreme Commander 
of the Allied Forces and a Military Governor, and the Military Govern­
ment is established to exercise these powers under my direction. All 
persons in the occupied territory will obey immediately and without 
question all the enactments and orders of the Military Government. 
Military Go vernment Courts will be established for the puni hment of 
offenders. Resistance to the Allied Forces will be ruthlessly stamped 
out. Other serious offences will be dealt with severely. "(1) 

ln his Ordinance No. 2, General Eisenhower, again acting as Supreme 
Commander, established Military Government Courts fo r the parts of 
Germany occupied by the western Allies. He also issued Rules of Procedure 
of Military Government Courts, and, further, Ordinance No. I (Crime 
and Offences). The date of Promulgation of Ordinances Nos. I and 2 was 
18th September, 1944. 

In the Declaration regarding the defeat of Germany and the assumption 
of supreme authority with respect to Germany, made in Berl in on 5th June, 
1945,(2) however, the four Allied Powers occupying Germany assumed supreme 
authority over Germany. By the establishment of the Allied Control Council 
the same Allies set up a body which was to have supreme authority over 
" matters affecting Germany as a whole ". 

The Declaration states, inter alia, that : 

" The Representative of the Supreme Command of the United 
Kingdom, the United States of America, the Union of Soviet Sociali t 
Republics and the French Republic, hereinafter called the ' Allied 
Representatives ', acting by authority of their respective Government 
and in the interests of the United Nations, accordingly make the following 
Declaration : 

" The Governments of the United Kingdom, the United States of 
America and the Union of Soviet Socialist Republic , and the Pro­
visional Government of the French Republic, hereby a ume supreme 
authority with respect to Germany, including all the powers po sessed 
by the German Government, the High Command and any tate, 
municipal, or local government or authority. The assumption for 
the purposes stated above, of the said authority and powers does not 
affect the annexation of Germany." 

Articles I and II of the Proclamation No. I establishing the Allied 
Control Council run as follows : 

" l. As announced on 5th June, 1945, supreme authority with respect 
to Germany has been assumed by the Governments of the United States 
of America, the Union of the Soviet Socialist Republics, the United 
Ki.:igdom, and the Provisional Government of the French Republic. 

(') Italics inserted. 
(t) British Command Paper (1945) Cmd. 6648. 
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·· JI. In vir tue of the upreme authority and powers thus assumed 
by the four Government , the Control Council has been established and 
upreme authority in matter affecting Germany as a whole has been 

conferred upon the Control Council." 

Article UI of Proclamation o. I of the Control Council provides as 
follow : 

" Any milita ry laws, proclamations, orders, ordinances, notices, 
regulation and directive is ued by or under the authority of the 
respective Commander -in-Chief for their respective Zones of Occupa­
tion are continued in force in their respective Zones of Occupation. " 

hortly after the Declaration of .Berlin, the British, United States, French 
and Russian Zones were brought into being and the jurisdiction of General 
Ei enhower a Supreme Commander over the western occupied territories 
came to an end. 

When, after the Berli n Declaration of 5th June, 1945, General Eisenhower, 
in hi capacity of Commander-in-Chief of the American Forces in Europe, 
took over the administration of the American occupation zone, he made a 
proclamation tating, inter alia, that all orders by the Military Government, 
including proclamations laws, regulations and notices given by the Supreme 
Commander or on his instructions, remained in force in the American occupa­
tion zone unless repealed or altered by the Commander-in-Chief himself. 
The Military Government Ordinance o. 2 and the Rules of Procedure 
in Military Government Court are, therefore, the basis of Military Govern­
ment Court established in the American zone of occupation.(1) 

Similarly, Ordinance o. 4 (Confirmation of Legislation) of the British 
Zone, runs as follow : 

" Wherea on 14th July, 1945, the Commander-in-Chief of the 
British Zone of Control a sumed all authority and power theretofore 
posse sed and exercised by the Supreme Commander Allied Expeditionary 
Force within the Briti h Zone, NOW IT JS HEREBY ORDERED 
as follows : 

ARTICLE I 

I. All Mil itary Government Proclamations, Ordinances, Laws. 
otices, Regulation and other enactments and orders and all 

amendment and modifications thereof issued by or under the 
authority of the Supreme Commander Allied Expeditionary Force 
and effective within the British Zone of Control on 14th July, 1945, 
are hereby confirmed and (subject to the provisions of Article II 
hereof) wilJ continue in force throughout the British Zone until 
repealed or amended by or under the authority of the Commander­
in-Chief of the Briti h Zone of Control. 

ARTICLE II 

2. All the enactment mentioned in Article I hereof haJl where 
the context so required or admit be read and construed as if through­
out the expression ' Commander-in-Chief of the British Zone of 
Control ' were substituted for the expression ' Supreme Commander 
Allied Expeditionary Force.' 

(') Vol. IIl, pp. 113-114. 
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ARTICLE Ill 

3. The British Zone of Control is that portion of Germany which i 
occupied by the forces serving under the command of the Commander­
in-Chief of the British Armed Forces of Occupation in Germany. 
It does not include the British Sector of .Berlin." 

Military Government Courts continued, therefore, to operate in the 
British Zone as under Ordinance No. 2 (with amendments) until 1st Jauuar_. 
1947, when under Ordinance No. 68 they were replaced by a ystem of Con tr I 
Commission Courts.(1) 

A French High Command in Germany wa created on 15th June, 1945. 
and Ordinance No. I of 28th July, 1945, of the French Commander-in-Chief. 
which was thus enacted after the Berlin Declaration and after the emergence 
of the four AJlied Zones, maintained in force the two Ordinances of the 
Supreme Allied Commander referred to above. Thi brief account of the 
legal history of the French Military Government Tribunals is repeated in 
the Preamble to Ordinances Nos. 20 and 36 of the French Commander-in­
Chief, which make provisions regarding the juri diction of French Military 
Government Courts.(2) 

On 20th December, 1945, Law No. 10 (Punishment of Persons Guilt_ of 
War Crimes, Crimes against Peace and against Humanity) of the Allied 
Control Council came into force ; its purpose, according to its preamble 
was "to give effect to the terms of the Moscow Declaration of 30th October. 
1943, and the London Agreement of 8th August, 1945, and the Charter 
issued pursuant thereto and in order to establish a uniform legal ba i in 
Germany for the prosecution of war criminals and other similar offender , 
other than those dealt with by the International Military Tribunal. " 

Law No. 10 reaffirms the right of the Commander-in-Chief of each Z ne 
to establish within his zone tribunals for the puni hment, inter a/ia, f war 
crimes. Article IH thereof provides that : 

" I. Each occupying authority, within it Zone of occupation 

(a) shall have the right to cause persons within such zone u pected 
of having committed a crime, including those charged wi th crime by 
one of the United Nations, to be arrested ... . 

(b) shall have the right to cause alJ persons o arre ted and charged. 
and not delivered to another authority as herein provided, or relea d. 
to be brought to trial before an appropriate tribunal. . . . . 

2. The Tribunal by which persons charged with offence hereunder 
shall be tried and the rules and procedure thereof shall be determined 
or designated by each Zone Comma~der _for h!s _respe~tiv~ ~o_ne. 
Nothing herein is intended to, or shall 1mpa1r or hm1t th~ Juns~1ct1on 
or power of any court or tribunal now or hereafter establJshed m any 
zone by the Commander thereof, or of the International Militar7 
Tribunal established by the London Agreement of 8th Augu t, 1945 . .. 

The effect of Law No. 10 within the Zones of Germany must now be traced. 
By Article I of Ordinance No. 36 of 25th February, 1946, the French Zone 

(1) Sec p. 41. 
(') Vol. m, pp. 1~101. 
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Commander has simply be towed upon the existing Military Government 
Court in the French Zone jurisdiction over the offences set out in Article II 
of Law o. 10.(1) 

Ordinance o. 7 of the Military Government of the United States Zone of 
Germany, which became effective on 18th October, 1946, provided, in the 
word of its Article I, for " the establishment of Military Tribunals which 
hall have power to try and puni h persons charged with offences recognized 

a crimes in Article II of Control Council Law No. IO, including conspiracies 
to commit any such crimes." Article II (a) of the Ordinance, as will be 
een presently, referred to Law o. 10 as one of the legal sources from which 

the power to promulgate the Ordinance arose. It is in pursuance of this 
Ordinance that the Military Tribunals were set up to conduct the trials 
commonly referred to a the " uremberg Subsequent Proceedings ".(2) 

Ordinance No. 68 of the Briti h Zone of 1st January, 1947, set up a new 
y tern of Control Commi ion Courts · Law No. IO is not directly referred 

to in this Ordinance, but paragraph 3 of the latter includes within the 
criminal offence which Control Commission Courts shall have jurisdiction 
to try : " AU offences under any proclamation, law, Ordinance, Notice or 
Order i ued by or under the authority of the Allied Control Council for 
Germany in force in the Briti h Zone." 

(xiv) The legal basis of these Court set up in Germany having been 
de cribed, it remains to de cribe their jurisdiction. 

(') Vol. Ill , p. IOI. 

(
2
) Vol. IJJ , p. 114, and see yol. VI, pp. 26-33 for a further examination of the legal 

basis of Law o. 10 and Ordmance o. 7, taken from the Judgment delivered in the 
Justice Trial. Compare Vol. lX, pp. 16-17, Vol. X, pp. 130--31 and Vol. XJI, pp. 59-{;2. 
Contrast Vol. VI, p. 74. 

A !1-itherto unquot~ passage from Judge Musmanno's judgment in the Milch Trial 
descnbes the legal bas15 of Law o. 10, as well as touching upon the plea that the law 
represented ex post facto legislation. See a lso pp. 166-70) : 

' " _It is ~uffi<:ient _for this T~ibunal to cite Control Council Law No. 10 as authority 
for its ~et1on m this case. Smee, however, the Control Council came into being after 
the end1~g o_f the War, _an~ sii:ice the law which it published necessarily also followed 
the ternunat1on of host1li11es, 11 has been argued by Defence Counsel that it does not 
comport with justice and reason that a dcf,-ndant should be condemned for an act which 
prior to its commission, was not accepteo in international law as a crime. From th~ 
day of surrender Germany has been without a government of its own, and as the Allied 
powers are exercising quasi- overeign jurisdiction in practically all phases of German 
rel~t[ons, _both_ internal and_ e~ernal, the very circumstances of Germany's present 
pobtJcal s1tuat1on not only JU hfies but demands that the Control Council establish 
go".e~ent in its tb!ee fundamental p~ases, namely,. the judiciary, the executive and the 
leg15lat1 ve. (?therw1se chaos would fling Germany mto even a more precipitous abyss 
than the one mto which she has fallen, and the supreme and perhaps irreparable disaster 
arrested by Allied intervention, would be upon her. ' 

" Yet_ it can be argued and it has been argued that despite the imperative need of an 
<J:C<:upat1onal force with its_ almos~ unlimited juri~diction, such an occupying force 
simply repr ents the authority of victor over vanquished. ln the discharge of its duties 
~nd1:r tryc law which created it, this Tribunal i not called upon to answer the arguments 
Ju t indicated, but a respect for the opinion of mankind invites a listing of the reasons 
'.Which ~tablishes the justice of the procedure here invoked and the reasons which must 
mvest its judgment with the solemnity and solidity of accepted international law. 

" In the first place, it is not Control Council Law No. 10 which makes abuse of civilian 
populations ~n i~temational_ criIT!e, nor even the decision of the International Military 
Tnbunal, which m tum derived its power from the London Charter which had as its 
antecedent the Moscow Declaration of 1943. International Law is not a body of codes 
3!1~ _statutes, but the gradual expression, case by case, of the moral judgments of the 
c1v1lised world, and no International Law textbook of the last century ever sanctioned 
the deponation of a civilian population for labor." 
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The jurisdiction of the Military Government Courts set up by General 
Eisenhower as Supreme Commander was defined in Article II of Ordinance 
No. 2 as follows : 

" I. Military Government Courts shall have jurisdiction over all 
persons in the occupied territory except persons other than civilians 
who are subject to military, naval or air force law and are serving 
under the command of the Supreme Commander, Allied Expeditionary 
Force, or any other Commander of any forces of the United Nations. 

2. Military Government Courts shall have jurisdiction over : 
(a) All offences against the laws and usages of war. 
(b) All offences under any proclamation, law, ordinance, notice or 

order issued by or under the authority of the Military Government 
or of the Allied Forces. 

(c) ALI offences under the laws of the occupied territory or of any 
part thereof." 

As has been seen, these Courts contjnued to exist in the British Zone, 
from the time when the latter came into existence until the setting up of the 
Control Commission Courts, under Ordinance No. 68 of the British Zone. 
Paragraph 2 of Ordinance No. 68 makes the same provision as Article II, 
paragraph l of the Supreme Commander's No. 2, with the substitution of 
"Control Commission Courts " for " Military Government Courts", of 
"British Zone" for " occupied territory ", and of " Commander-in­
Chief" for " Supreme Commander, Allied Expeditionary Force " . For 
purposes of greater clarity, commas have been placed at the beginning and 
end of the phrase " other than civilians ". 

Paragraph 3 of Ordinance No. 68 makes a provision, which is similar to 
that of paragraph 2 of Article II of Ordinance No. 2, while paragraph 4 of 
Ordinance No. 68 adds a provision relating to civil jurisdiction.(1) 

Articles l and 2 of Ordinance No. 20 of the French High Command in 
Germany provide that : 

" ARTICLE 1. 
Military Government Tribunals are competent to try all war crimes 

defined by international agreements in force between the occupying 
Powers whenever the authors of such war crimes, committed after the 
1st September, 1939, are of enemy nationality or are agents, other ~ban 
Frenchmen, in the service of the enemy, and whenever such cnmes 
have been committed outside of France or territorie whfoh were under 
the authority of France at the time when the crimes were committed." 

' ' ARTICLE 2. 
These crimes are punishable by all the penalties which such Tribunals 

are empowered to pronounce, including the death penalty. " 
Article l of Ordinance No. 36 lays down that : 

" Military Government Tribunals in the French Zone of ~cupation 
in Germany are competent, in virtue of Law No. IO of the Allied Control 

(1) No use has, however, been made of the jurisdiction of Control Commission Courts 
to try offences against the laws and usages of war. 
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ouncil concerning the puni hment of persons responsible for war 
crime , rime again t peace and crime against humanity, to try the 
crime et out in that law. "r 

The provi ion of Law 'o. 10 which are important in this connection are 
th e contained in Article 11 , of which paragraphs I and 2 run as follows : 

·· I. Ea h of the fo ll wing act is recognised as a crime : 

(a Crimes against Peace. Initfation of invasions of other countries 
and wa r of aggre ion in violation of international laws and treaties. 
including but not limi ted to planning, preparation, initiation or waging 
a war of aggre sion. or a war of violation of international treaties, 
agreement or a urance , or participation in a common plan or 
con piracy fo r the accomplishment of any of the foregoing. 

(b) War Crimes. Atrocities or offences against persons or property 
c n tituting violations of the laws or customs of war, including but 
not limited to, murder, ill-treatment or deportation to slave labour 
or for any other purpose, of civilian population from occupied territory, 
murder or ill-treatment of prisoners of war or persons on the seas, 
killing of hostages, plunder of public or private property, wanton 
de !ruction of citie , town or villages, or devastation not justified 
by military nece ity. 

(c) Crimes against HumanitJ . Atrocities and offences, including 
but not limited to murder, extermination, enslavement, deportation, 
imprisonment, torture, rape, or other inhumane acts committed 
against any civilian population or persecutions on political, racial or 
religious grounds whether or not in violation of the domestic laws 
of the country where perpetrated. 

(d) Membership in categorie of a criminal group or organi ation 
declared criminal by the International Military Tribunal. 

' ' 2. Any per on wi thout regard to nationality or the capacity in 
which be acted is deemed to have committed a crime as defined in 
paragraph I of tbjs Article, if he was (a) a principal or (b) was an accessory 
to the commi ion of any uch crime or ordered or abetted the same or 
(c) took a consenting part therein or (d) was connected with plans or 
enterprise involving it c mmi sion or (e) was a member of any 
organisation or group connected with the cornmi sion of any such 
crime or (f) with reference to paragraph I (a), if he held a high political 
ci ii or military (including General Staff) position in Germany or in 
one of it Allie , co-belligerents or satellites or held high position in 
financial , industrial ·or economic life of any such country." 

In the United States Zone of Germany, Military Government Courts 
ontinued to operate under Ordinance No. 2 of the Supreme Commander 

after e tabtishment of the four allied Zones, but were later supplemented 
by the setting up of Military Tribunals under Ordinance No. 7 of the 
Military Government of the United States Zone, which enactment became 
effective on 18th October, 1946. 

(') Vol. m, pp. 101-102. 
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Articles I and II (a) in full of Ordinance No. 7 provide that : 

" Article I. The purpose of this Ordinance i to provide for the 
establishment of military tribunals which shall have power to try and 
punish persons charged with offences recognised a crimes in Article H 
of Control Council Law No. 10, including conspiracies to commit any 
such crimes. Nothing herein shall prejudice the jurisdiction or the 
powers of other courts established or which may be establi hed for the 
trial of any such offences. 

" Article JI. (a) Pursuant to the powers of the Military Go ern r 
for the United States Zone of Occupation within Germany and furthe r 
pursuant to the powers conferred upon the Zone Commander by Control 
Council Law No. 10 and Articles lO and 11 of the Charter of the Inter­
national Military Tribunal annexed to the London Agreement of 
8th August, 1945, certain tribunals to be known a Military Tribunal · 
shall be established hereunder. " (1) 

Article II of Control Council Law No. 10, which i referred to in Art icle I 
of Ordinance No. 7 has already been quoted.(2) 

(xv) Under the doctrine of the Universality of Juri diction over war 
crimes,(3) international law takes account of the crime itself rather than 
(a) the nationality of the victim (provided that he can be regarded a an 
Allied national or treated as such),(') or {b) the nationality of the accu ed 
(provided that he can be regarded as having identified himself with the 
enemy), or (c) the place of the offence. 

(a) There have been numerous reports in Ibis erie of trials by the Courts 
of one ally of offences committed against the nationals of another ally or of 
persons treated as Allied nationals, and in many trials no victims were 
involved of the nationality of the State conducting the trial.{5) It ma be 
added that, in a trial at Maymyo, 18th July-I st August, 1947,(6) two Japane e 
accused, Yoshimasa Nishizama and Sadeharo Haratake were found guilty 
by a British Military Court of offences committed again t Chinese and 
Indian inhabitants of territory occupied by Japan. 

In the trial of Chogo Hashinoto by a United States Military Commi sion. 
Yokohama, Japan, 12th-17th February, 1947,(6) a Japanese accused , a" 
found guilty of ill-treatment of certain prisoner . of war all of whom _ ~vere 
Canadian. Again, in a case held before a Unued States General Military 
Government Court in Dachau, 12th- 14th August, 1947, Anton Stinglwagner 
and Max Lengfelder(6) were found guilty of participating in the killing of 
Polish and Czech inmates in Dachau Concentration Camp. This is only 
one example of many trials by United States MiJitary Government Courts 
in which concentration camp victims of offence proved were shown t 
have been nationals of European allied countries. 

(') Vol.Ill, pp. 115- 116. . .. 
(' ) See p. 42. Regarding Article _ 10 of _the <:;barter '?f the li11ernalt0nal M11ital) 

Tribunal, to which specific reference 1s made m Arucle II ot Ordnance o. 7, and impli it 
reference in Article lI, l(d) of Law No. 10, see pp. 17- 1 . 

( 3) See pp. 26-27. 
(') See Vol. XIII, pp. 127- 9. 
(") See for example Vol. l, pp. 42, 47, 52- 53, 102- 103 and 106 ; Vol. IJ , pp. 4 and 8 ; 

Vol. IV, p. 113 ; Vol. VU, p. 76 ; and Vol. Xf, pp. 10, 81 and 84. 
(') Not previously treated in this series. 
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A con iderable number of Au tralian war crime trials have concerned 
offence in which the victim have been wholly Chinese or Inrlian. Under 
ection 7 and 12 of the Au tralian War Crimes Act, 1945, the Australian 

Military Court have juri diction in all cases where the victim has been 
either re ident in u tralia or a British or an Allied subject.(1) Article I of 
the orwegian Law of 13th December, 1946, provides not only against 
act contrary to orwegian intere ts but also against acts committed abroad 
to the prejudice of Allied legal interests or to interests which, as laid down 
by Royal proclamation, are deemed to be equivalent thereto.(2) The 
Chine e wa r crime law provided that offences committed against Allied 
nation or their nationals or against aliens under the protection of the 

hine e Government were also within the jurisdiction of Chinese courts.(3) 

In the trial of Josef Remmele at Dachau, Germany, 9th-15th September, 
1947, before a General Military Government Court,(•) it was alleged that 
t\ o " iolation of the law and u ages of war were committed prior to the 
date the United States entered the war against Germany (1 Ith December, 
1941) the ictim being Czecho lovak and Russian natibnals. In finding 
the accu ed guilty on the e charges the Court seems to have accepted the 
principle that while the exi tence of a state of war is a necessary condition 
precedent to the exi tence of a " war crime ", it is not a sine qua non of the 
juri di tion of an independent state to try and to puni h an offence against 
the law and cu tom of war. The fact that the accused may have committed 
the offence prior to the entry f the United States into war with Germany 
did not bar the United States from jurisdiction to try and to punish the 
ace~ ed for t~e offence charged. The Confirming Authority approved the 
fi ndmg of guilty a to the offence against the Soviet nationals. The same 
attitude ha been taken to the same question in several other trials before 
United State M ilitary Go ernment Court . 

A State may of course limit the juri diction of its war crime Courts o as 
not to take fu ll benefit of the principle of the universality of jurisdiction. 
Article l of the French Ordinance of 28th August, 1944. makes detailed 
provi ions regarding the po ible victim of war crimes which may be tried 
?Cfore French ~ ilitar~ Tribunal .(5) Jn accordance with this provision, 
m many war cri me trials before French Military Tribunal , punishment 
ha been m_e~e? out for offence again t Ru sian, Polish and Italian pri "oners 
of war or c1:,-ilian deportee committed on French territory, but, under Article J 
of the Ordmance offence committed against non-French Allied nat ionals 
out ide France or " territorie under the authority of France " would in 
general (but with certain e ception a tated) fall out ide the juri ·diction 
of _ Fre_nch Military Tribunal . The fact that one of the . accused found 
guilty m th Wagner Trial before a French Military Tribunal at Strasbourg 
made a ucce ful appeal on the e grounds has been noted.(6) On the other 
hand Albert Wagner was found guilty of an offence committed in Germany 

(') See Vol. V, pp. 97- 98. 
(2) See Vol. Ill, pp. 83 and 84. 
( See Vol. XlV, pp. 156--7. 
(') ot previously referred to in these Reports. 
) Seep. 31. 

(') See p. 33. 
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by a French Military Government Court although the victim was a Russian 
national, since the Court's jurisdiction was framed more widely than that of 
French Military Tribunals for the trial of war criminals.(1) 

(b) While the nationality of the accused in war crime trials has usuall~ been 
that of the country which is the enemy when looked at from the pomt of 
view of the nation conducting the trial,(2) this has not been invariably the 
case. The jurisdi~tion of war crime courts bas on suitable occas~ons, been 
interpreted so as to include within its scope not only enemy nat1?nals. but 
also neutral and even Allied nationals who had in some way identified 
themselves with the policies of the enemy authorities. 

Thus six of the accused in the Be/sen Trial who were found guilty were 
Poles, ;hat is to say nationals of a country allied to the Un!ted Kingdom, 
before one of whose Military Courts the trial was held . Their ~oun el ?ad 
claimed that the offences which they were alleged to have committed agamst 

- Poles and other nationals could not amount to war crimes. By finding 
them guilty, however, the Court approved the argument of th~ Pro ecution 
that if the Polish accused, whether to ave themselves from bemg beaten or 
from whatever motive, accepted positions of respon ibility in the camp under 
the S.S. and beat and ill-treated prisoner , acting on behalf of the S.S., 
they had identified themselves with the German , and were as guilty as the 
S.S. tbemselves.(4) 

It will be recalled(5) that · the first paragraph of Article l of the French 
Ordinance of 28th August, 1944, provides that " ~nemy nation~l~ or a~enrs 
of other than French nationality 1r/10 are serving the enemy admm'.stratwn or 
interests "(6) and who commit certain offence , shall be pum hable by 
French Military Tribunals. 

Thus a national of Luxembourg, an Allied country, was found guilty of 
war crimes by a French Military Tribunal at Lyon on 23rd November 1945.(7) 
The accused, a Lucien Frames, joined the ranks of the Ge tapo a a J-:[aupt­
turmfiihrer and was tried for murder, piJJage and wanton de truct1on of 

property committed on French territory. Found guilty on all count , be 
was condemned to death. 

Again, the Military Tribunal in Paris on 25th April, 1947, ~t lea ta urned 
jurisdiction over Lendine Mo~te, a national of a ~?n~bell~gerenr ~ountry, 
Spain. He was tried on two different counts : for v1?lat.ton aga1~~t the 
external security of the State ", and for " murder and ill-treatment . In 
both cases the place of the alleged crimes was in Germany where ~he 
defendant was interned in concentration camps from 1940--1945 after havmg 
been found in France as a Spani h Republican refugee. ~n the fir t co~t 
he was charged with having ' maintained relation during the war with 

l') See Vol. XUI, p. 119. . . 
( 2) Most of the trials reported in these volumes have m fact mvolve~ Germ~n or Japa~ 

accused The trials selected for reporting have been chosen fQr their legal mlerest ~nd it 
should be noted that a number of records_o~ trials of Italian accused were also available 
to the United Nations War Crimes Coaumss1on. . . 

(') Compare also interesting Chinese provisions regarding the nat1ona1Jt. of the 
accused: see Vol. xrv, p. 155. 

(•)Vol.II, p. 150. 
(')Seep. 31. 
(') Italics inserted. 
(7) Trial not previously tre.ued in this series. 
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ubje t and agent of an enemy country " . acting against the security of the 
French tare, and on the econd count with having physically ill-treated 
French. Belgian and Spani h inmate in the camps and with having killed a 

pania rd. The defendant wa a quitted on the first count and on the second 
the Court ordered addi tional inve tigation . The essence of the second 
charge wa that, as an in mate in German concentration camps, he allied 
him elf \ ith the German authori ties and ill-treated other inmates in the 
ame way a did the authoritie themselves. 

In a th ird French trial, that of Albert Raskin, held before the Permanent 
Military Tribunal at Lyon (Judgment delivered on 16th January, 1947) the 
accu ed ,;as a Belgian compulsori ly enrolled (enrole de force) in the German 
army. He wa found guilty of conspiracy (association de malfaiteurs)(1). 

In the trial of J~aquin E pino a by a United States General Military 
Government Court m Germany 9th- 12th May, 1947(2), a Spanish national 
:va found guilty of violation of the laws and usages of war in that, as an 
inmate of the Gusen Concentration Camps, sub-camps of Mauthausen he 
did ' wrongfully encourage, aid. abet and participated in" the ill-trea~ent 

f other inmate . The fi nding and entenc.e of three years' imprisonment 
,, as c nfinned. 

In the trial of Gustav Alfred Jepson (a Danish National) and two German 
a u ed by a British Mi litary Court in Luneburg, 13th-23rd August 1946, 
the Pro ecutor began hi opening add res with the following words : 

' May it please the court, a War Crime, under the terms of the Royal 
Warrant embodying the ReguJation fo r the trial of War Criminals 
mea~ a v(olation of t_he law and usage of war committed during an; 
war m which Hi MaJe ty has been or may be engaged any time since 
the 2nd September, 1939. 

" l read out that definition because of the unusual feature in this 
a _e pre ented by the pre ence of a Da11ish national amongst the accused. 

It_ 1 su~rfluous for me to say that he has been extradited to stand his 
trial with , or cour e, the consent of the Danish Government. In 
practice in thi Zone a War Crime ha come to mean any violation of 
~he u age of war ~omrrutted either by the Germans or by any person 
m German employ m which the victims were British or Allied nationals." 

" Tb~ Dan! h acc_used wa fou nd gui lty of ill-treatment and killing of 
ll1ed nationals'. mte~ee of conce1_1tration camps, during a train journey", 

and sentenced to 1mpnsonment for li fe . His sentence was confirmed.(3) 

gain in the Ravensbruck Trial (Trial of Johann Schwarzhtiber and 
15 othe r' before a British Military Court at Hamburg 5th December 1946 
to ~rd F~brua~y, 1947) (4) one of the accused who was found guilty ~as of 

w1 nationality, and in the Mauthausen Concentration Camp Trial (the Trial 

t'l 'fhese. three French tria l have not previously been referred to in this series. Regarding 
the third trial , see al op. 9 1. Although the accused was forcibly enrolled into the Gennan 
a!mY, th~ actual offence for which he was condemned was that of having voluntarily parti­
,p~ted in an undertaking a rrived at for the purpose of preparing or committing crimes agam I person or property. 
(') 10 1 previously treated in these Report . 
I') See also pp. 20 and 172. 
( ' ) ' 01 pre iou ly dealt with in these Report . 
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of Altfuldisch and Others),(1} also, certain of those sentenced were Allied 
nationals. Among the accused found guilty of violation of the la, and 
usages of war in the Flossenburg Trial (Trial of Friedrich Becker and Others 
by a United States Military Government Court, 14th May, 1946----22nd 
January, 1947 at Dachau),(2) were a Netherlands National and a YugoslaY 

ational. 

(c} In the trial of Tanaka Hisakasu and others,(3) a United State Military 
Commission overruled a plea to the jurisdiction of the Commission based 
on the fact that the offence took place in Hong Kong, a British Crown Colony. 
Similarly the offences punished in the trial of Lieutenant-General Shigeru 
Sawada and three others by a United States Military Commission at Shanghai. 
were committed on Chinese territory(') as those punished in the A/me/o Trial 
by a British Military Court were committed in the Netherlands.(5) In the 
trial of Erich Wippermann and in the trial of Hans Heitkamp by a United 
States Military Government Court at Dachau 16th-23rd May, 1947 and 
7-8 August, 1947 respectively(6) the defence unsuccessfully objected to the 
jurisdjction of the Courts on the ground that the offences had been committed 
on territory which at the time of the trial was respectively in the British 
and French Zones of Occupation in Germany. After a trial by a United 
States Military Government Court at Dachau, 26-27th August, 1946,(6) 

Franz Umstatter was found guilty of an offence against a prisoner of war, 
the charge not specifying the place of the alleged crime. It may be added 
that, among others, the Netherlands legislation provides juri djction over 
wa.r crimes committed on non-Netherlands territory.(7) 

(xvi) The Judgment delivered in the Hostages Trial pointed out that "' Some 
war crimes, such as spying, are not common law crimes at all ; they being 
pure war crimes punishable as such during the war and, in this particular 
case, only if the offender is captured before he rejoins his army. But ome 
other crimes, such as mass murder, are punishable during and after the 
war. "(8) 

Jt would be possible to analyse offences against international criminal 
law into the following two categories : 

(a) Those which correspond roughly to offences pre cribed b_ y t m· 
of municipal law in general. 

(b) Those which do not so correspond. 

(') See Vol. XI, p. 15. According to an explanatory memorandum of the orwegian 
Ministry of Justice, the Norwegian Law of 13th December " applies to foreigners regardl~ 
of nationality, who have voluntarily entered the country [Norway) in order to work m 
German public or private enterprises. Foreign slave labourers and Allied prisoners of 
wa r or internees naturally do not come under the Decree." (Vol. ILi pp. 3-4). 

(2) Not previously dealt with in these Reports. 
(") See Vol. V, p. 66. 
(') See Vol. V, p. 9. 
(•) See Vol. I, p. 42. 
(' ) Not previously treated in these volumes. 
(') See Vol. XI, p. 97. 
It may be added here that jurisdiction over war criminals does not appear even to depend 

upon the state whose courts conduct the trial having actual custody of the accused, since 
certain French war crime Tribunals, for instance, have declared persons guilty in their 
absence. Thus the Tribunal acting in the Trial of ex-Gauleiter Wagner sentenced the 
accused Huber to death in his absence. (See Vol. Ill, pp. 42 and 98-9). A United States 
Military Government Court may also proceed in the absence of an accused. (Vol. m, 
p. 117). The Nuremberg International Military Tribunal sentenced to death the accused 
Borman in his absence. 

( 8) Vol. VlU, p. 54. Compare p . 25 of the present volume. 

\ 78) 
J:: 
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An example of the second is breach of armistice. In general, however, 
development of war crimes law ha been in the direction of extending to 
allied victims, and in certain ci rcumstances even to ex-enemy victims, the 
protection of laws analogous to those which would have protected them under 
ystems of municipal law in peace time. One indication that war crime 

jurisdiction is largely the applying of a miss ing link in the jurisdiction over 
criminal offences 1s the fact that no direct physical (as distinct from temporal) 
connection with operations of war need be shown. The term " war crimes · ' 
has been interpreted so as tu include within its scope many offences by an 
enemy against Allied national committed during war time on enemy soil 
or occupied territory, with no di rect connection with the war. Thus for 
instance wa r crimes have been found to include offences committed against 
a llied ci ilian in concentration camps, in civilian hospitals, and in the streets 
of town . or need it be hown that the accused was a member of the 
enemy's armed forces.(1) Another indication of the same kind is the 
development of the law relating to crimes against humanity, whereby some 
protection under international law is extended to ex-enemy nationals.(2) 

(') See p. 59. 
(") See pp. 134-8. 

IV 

THE PARTIES TO CRIMES 

A. RULES RELATING TO COMPLICITY 

(i) The possible range of persons who may be held guilty of war crime or 
crimes against humanity(1) is not limited to thc..,e who physically performed 
the illegal deed. Many others have been held to be sufficiently connected 
with an offence to be held criminally liable and here the generally established 
rules relating to complicity have proved a useful guide f') the courts. 

(ii) The British practice has been to charge an accused with being " con­
cerned in " the committing of a specific war crime and the English law 
relating to principals and accessories has often been set out, by Judge 
Advocates as well as counsel, as providing analogies on which the Court 
might act. 

Thus in the trial of Franz Schonfeld and nine others by a British Military 
Court, Essen, I Ith-26th June, 1946, the Judge Advocate went to some pains 
to expound the law concerning parties to an offence in relation to a charge 
of being "concerned in " a killing, departing incidentally from the a.11a logy 
of English law by exempting from liability all persons who, under that law, 
would be regarded as accessories after the fact, persons whose act ivities 
related to the time after the commission of the offence : " Conduct n the 
part of an accused subsequent to the death , while it may throw light on the 
nature of the killing and the reason for it, that is to say whether it wa 
justifiable or a crime, cannot by itself be regarded as constituting the offence 
of' being concerned in the killing ', or any degree thereof ". 

The Judge Advocate proceeded as follows : 

"An Accessory before the Fact to Felony i one who, though ab ent 
at the time of the felony committed, doth yet procure, counsel, command 
or abet another to commit a felony. 

" If the party is actually or constructively present when the felony is 
committed, he is an aider and abettor. It is essential, to consti tute 
the offence of accessory, that the party should be absent at the time the 
offence is committed. A tacit acquiescence, or words which amount 
to a bare permission will not be sufficient to constitute this offence. 

" If the accessory orders or advises one crime and the principal 
intentionally commits another ; that is to say that the principal offender 
is ordered to bum a house and instead commits a larceny, a theft, the 
accessory before the fact will not be answerable in law for the theft. 
If, however, the principal commits the offence of murder upon A- and 
you may think that this is important-when he has been ordered to 
commit it upon B, and he does that by mistake, the accessory will be 
liable in respect of the murder upon A. 

(1) The relevant aspects of crimes against peace and membership of criminal organisat ions 
are dealt with separately on p. 58. 
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·· The ac es ory i , however, liable for all that ensues upon the 
execution of the unlawful act commanded ; that is to say if A commands 
B to beat C, and B beat C o that he dies, A is accessory to the murder 
of C. There must be some active proceeding on the part of the accessory, 
that is, he must procure, incite or in some other way encourage the act 
done by the principal . 

' A principal in the fir t degree, of whom you have already heard 
mentioned in this ca e, is one who is the actor, or actual perpetrator 
of the fact. It is not neces ary that he should be actually present when 
the offence i consummated, nor, if he is present, is it necessary that the 
act shouJd be perpetrated wi th his own hands. If the agent, that is the 
perpetrator, i aware of the nature of his act-even if the employer is 
ab ent- he is a principal in the first degree. If the employer is present, 
the agent, that is the per on who commits the act, is liable as a principal 
in the second degree. 

' Tho e who are pre ent at the commission of an offence, and aid 
and abet its commis ion, are principals in the second degree. 

" The pre ence of a person at the scene of the crime may be actual 
in the ense that he is there, or it may be constructive. It is not necessary 
that the party should be actuaUy present, an eye-witness or ear-witness 
of the transaction ; he is, in construction of law, present, aiding and 
abetting if, with the intention of giving assistance, he is near enough to 
afford it hould occasion arise. Thus, if he is outside the house, 
watching, to prevent a surprise, or the like, whilst his companions are 
in the house committing a felony, such a constructive presence is 
ufficient to make him a principal in the second degree ... but he must 

be near enough to give assistance. There must also be a participation 
in the act ; for even if a man is present whilst a felony is committed, 
if he take no part in it and doe not act in concert with those who 
commit it, he will not be a principal in the second degree, merely because 
he did not endeavour to prevent the felony. It is not necessary, how­
ever, to prove that the party actually aided in the commission of the 
offence ; if he watched for his companions in order to prevent surprise, 
or remained at a convenient distance in order to favour their escape, 
if necessary, or was in such a situation as to be able readily to come to 
their assistance, the knowledge of which was calculated to give additional 
confidence to his companions, he was, in contemplation of law, present 
aiding and abetting. "(1) 

In the trial of Karl Adam Goike! and thirteen others by a British Military 
Court, Wuppertal, Germany, 15th-21st May, 1946, the Judge Advocate, 
peaking in hi summing up of the words " concerned in the killing " of 

prisoner of war (which was the offence alleged) made the following 
comment : 

' It i for the members of the Court to decide what participation is 
fairly within the meaning of those words. But it is quite clear that those 
words do not mean that a man actually had to be present at the site of 
the hooting ; a man would be concerned in the shooting if he was 

(') Vol. XI, pp. 69- 70. For an example of a citation by Counsel of the rules of English 
law on complicity, see Vol. XI, p. 75. 
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50 miles away if he had ordered it and had taken the executive steps to 
set the shooting in motion. You must consider not only physical act 
done at the scene of the shooting, but whether a particular accused 
ordered it or took any part in organising it, even if he was not present 
at the wood. "(1) 

Similar advice was offered by the Judge Advocate acting in the trial of 
Werner Rohde and eight others by a British Military Court Wuppertal , 
Germany, 29th May- 1st June, _1946. Regarding the meaning of the term 
"concerned in the killing", contained in the charge, the Judge Advocate 
explained that to be concerned in a killing it was not necessary that a person 
should actually have been present. None of the accused was actually 
charged with killing any of the women concerned. If two or more men 
set out on a murder and one stood half a mile away from where the actuaJ 
murder was committed, perhaps to keep guard, although he was not actuall 
present when the murder was done, if he was ta~ing part with _th_e o~her 
man with the knowledge that that other man was gomg to put the kiJlmg mto 
effect then he was just as guilty as the person who fired the shot or delivered 
the blow.(2) 

The application of these rules relating to complicity may be een if 
a study is made of persons found guilty by British war crimes courts in _the 
light of the actual degree of connection between themselves and the crime 
proved, and the last two mentioned trials are of legal interest in that they 
do illustrate the various courses of action which have been held to make an 
accused guilty of the war crime of being " concerned in the killing " of 
prisoners of war.(3) It will be noted that in the former certain of those 
found guilty of being concerned in the killing of certain Allied victim had 
driven them to the wood where they were shot or kept watch during the 
execution · while in the latter trial one accused, a first-aid N.C.O. at 
Natzweile; admitted that he obeyed an order to bring the lethal drug and 
that he he~rd, in conversations between the doctors and other officers in the 
camp, references to " the four women spies," " we cannot es~_pe t~e order " 
and "execution " · he received a sentence of four years 1mpn onment. 
A second accused received a five years' sentence apparently for complicity 
as what would be called in English law an accessory after the fact ; he wa 
a prisoner whose task was to work the oven o~ the cremato~ium in which 
the bodies of the victims were burnt. He admitted that he ht the oven on 
the occasion but without knowing that there was anything unusua l in the 
circumstances. No one claimed that he took part in the actual killing. 

An example in the British courts of liability both for instigation and for 
inaction while under a duty to act is provided by the Essen Lynching Case. 
Here a German private and a German captain were held guilty of be!ng 
concerned in the killing of three British prisoners of war, the former havmg 
refrained from interfering with a crowd which murdered the prisoners, 
although entrusted with their custody, the latter having ordered th~ escort 
not to interfere in any way with the crowd if they should molest the prisoners. 
It was confirmed by some German witnesses, though not admitted by the 

(') Vol. V, p. 53. 
(") Compare certain advice by the Judge Advocate acting in the Stalag Luft Trial. Sec 

Vol. XI, pp. 434 and 46. 
(') Sec Vol. V, pp. 45-47 and 54-55. 
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" The acces ory i , however, liable for all that ensues upon the 
execution of the unlawful act commanded ; that is to say if A commands 
B to beat C, and B beats C so that he dies, A is accessory to the murder 
ofC. There must be some active proceeding on the part of the accessory, 
that i , he mu t procure, incite or in some other way encourage the act 
done by the principal. 

" A principal in the firs t degree, of whom you have already heard 
mentioned in this ca e, i one who is the actor, or actual perpetrator 
of the fact. It i not nece ary that he should be actually present when 
the offence i consummated, nor, if he is present, is it necessary that the 
act should be perpetrated with his own hands. If the agent, that is the 
perpetrator, is aware of the nature of his act-even if the employer is 
ab ent- he is a principal in the first degree. If the employer is present, 
the agent, that is the person who commits the act, is liable as a principal 
in the second degree. 

' Those who are pre ent at the commission of an offence, and aid 
and abet its commi sion are principals in the second degree. 

" The pre ence of a person at the scene of the crime may be actual 
in the ense that he is there, or it may be constructive. It is not necessary 
that the party should be actually present, an eye-witness or ear-witness 
of the transaction ; he i , in construction of law, present, aiding and 
abetting if, with the intention of giving assistance, he is near enough to 
afford it should occasion arise. Thus, if he is outside the house, 
watching, to prevent a surprise, or the like, whilst his companions are 
in the house committing a felony, such a constructive presence is 
ufficient to make him a principal in the second degree ... but he must 

be near enough to give assistance. There must also be a participation 
in the act ; for even if a man is present whilst a felony is committed, 
if he takes no part in it and does not act in concert with those who 
commit it , be ill not be a principal in the second degree, merely because 
be did not endeavour to prevent the frlony. It is not necessary, how­
ever, to prove that the party actually aided in the commission of the 
offence ; if he watched for bis companions in order to prevent surprise, 
or remained at a convenient distance in order to favour their escape, 
if necessary, or was in such a situation as to be able readily to come to 
their assistance, the knowledge of which was calculated to give additional 
confidence to his companions, he was, in contemplation of law, present 
aiding and abetting. "(1) 

In the trial of Karl Adam Goike! and thirteen others by a British Military 
Court, Wuppertal, Germany, 15th-21st May, 1946, the Judge Advocate, 
peaking in hi summing up of the words " concerned in the killing " of 

pri oner of war (which was the offence alleged) made the following 
comment: 

" It is for the member of the Court to decide what participation is 
fairly within the meaning of those words. But it is quite clear that those 
words do not mean that a man actually had to be present at the site of 
the shooting ; a man would be concerned in the shooting if he was 

(') Vol. XI, pp. 69-70. For an example of a citation by Counsel of the rules of English 
law on complicity, see Vol. XI, p. 75 . 
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50 miles away if he had ordered it and had taken the executive steps to 
set the shooting in motion. You must consider not only physical act 
done at the scene of the shooting, but whether a particular accused 
ordered it or took any part in organising it, even if he was not present 
at the wood. "(1) 

Similar advice was offered by the Judge Advocate acting in the trial of 
Werner Rohde and eight others by a British Military Court, Wuppertal, 
Germany, 29th May-1st June, 1946. Regarding the meaning of the term 
"concerned in the killing", contained in the charge, the Judge Advocate 
explained that to be concerned in a killing it was not necessary that a person 
should actually have been present. None of the accused was actually 
charged with killing any of the women concerned. If two or more men 
set out on a murder and one stood half a mile away from where the actual 
murder was committed, perhaps to keep guard, although he was not actually 
present when the murder was done, if he was taking part with Jh_e o~her 
man with the knowledge that that other man was going to put the k1llmg mto 
effect then he was just as guilty as the person who fired the shot or delivered 
the blow.(2) 

The application of these rules relating to complicity may be een if 
a study is made of persons found guilty by British war crimes courts in _the 
light of the actual degree of connection between themselves and the crime 
proved, and the last two mentioned trials are of legal interest in that they 
do illustrate the various courses of action which have been held to make an 
accused guilty of the war crime of being " concerned in the killing " of 
prisoners of war.(3) It will be noted that in the for~er c~rtai~ <?f those 
found guilty of being concerned in the killing of certam Alhed v1ct1ms had 
driven them to the wood where they were shot or kept watch during the 
execution ; while in the latter trial one accused, a first-aid .C.O. at 
Natzweiler admitted that he obeyed an order to bring the lethal drug and 
that he he~rd, in conversations between the doctors and other officer in the 
camp, references to " the four women spies," " we cannot es~a_pe t~e order " 
and " execution " · he received a sentence of four years imprisonment. 
A second accused ;eceived a five years ' sentence apparently for complicity 
as what would be called in English law an accessory after the fact ; he was 
a prisoner whose task was to work the oven o~ the cremato~ium in which 
the bodies of the victims were burnt. He admitted that he lit the oven on 
the occasion but without knowing that there was anything unusual in the 
circumstances. No one claimed that he took part in the actual killing. 

An example in the British courts of liability both for instigation and for 
inaction while under a duty to act is provided by the Essen Lynching Case. 
Here a German private and a German captain were held guilty of be!ng 
concerned in the killing of three British prisoners of war, the former havmg 
refrained from interfering with a crowd which murdered the prisoner , 
although entrusted with their custody, the latter having ordered th~ escort 
not to interfere in any way with the crowd if they should molest the pnsoners. 
It was confirmed by some German witnesses, though not admitted by the 

(1) Vol. V, p. 53. 
(1) Compare certain advice by the Judge Advocate acting in the Stalag Luft Trial. See 

Vol. XI, pp. 43-4 and 46. 
(') See Vol. V, pp. 45--47 and 54-55. 
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captain, that he made remarks 10 the effect that the airmen ought to be shot 
or that they would be hot(1). Jn the Zyklon B Trial, two accused were 
condemned to death for arranging for the supply of (not supplying) lethal 
gas to concentration camp , knowing that it was to be used for the illegal 
ki l]jng of inmates there.(2) 

(iii) The United State 1ilitary Tribunals operating in Nuremberg have 
acted under the very broad terms of Article II, 2 of Law No. 10 of the Control 

ouncil : 

" Any per on wi thout regard to nationality or the capacity in which 
he acted is deemed to have committed a crime as defined in paragraph I 
of thj Anicle, if he was (a) a principal or (b) was an accessory to the 
ommi sion of any such crime or ordered or abetted the same or (c) took 

a con enting part therein or (d) was connected with plans or enterprises 
involving its commis ion or (e) was a member of any organisation or 
group connected with the commission of any such crime or (f) with 
re ference to paragraph l (a), if he held a high political, civil or military 
(including Gene ra l Staff) position in Germany or in one of its Allies, 
co-beUigerent or ateUites or held high position in the financial , in­
dust rial or economic life of any such country. •· 

The Supplemental Judgment, dated I Ith August, 1948, of the Tribunal 
which tried Oswald Pohl and others(3) contains the following observation : 

" An elaborate and complex operation , such as the deport2tion and 
extermination of the Jew and the appropriation of all their property, 
i obviously a task for more than one man . launching or promulgating 
uch a programme may originate in the mind of one man or a group of 

men. Working out the details of the plan may fall to another. Procure­
ment of personnel and the is ui ng of actual operational orders may fall 
to others. The actual execu tion of the plan in the field involves the 
operation of another, or it may be everal other persons or groups. 
Mar hail ing and dis tribut ing the .loot, or a llocating the victims, is another 
phase of the opera tion wh ich may be entrusted to an individual or a 
group far removed from the original planners. As may be expected, 
we fi nd the variou participant in the programme tossing the shuttlecock 
of re ponsibil ity from one to the other. The originator says : ' It i 
true that J thought of the programme, but l did not carry it out. ' The 

• (
1
) _See . Vol. 1, pp. 88- 92. The court did not pronounce any reasons for its findings 

in this trial and there was no Judge Advocate attached to the Court . While it would be 
legally sound to suppose that the Capta in could have been found guilty as instigator of 
the offence commilled by the prh'ate, the Pro ecution cla imed that the Captain had given 
to the escort instructions that they should ta ke the pri oners to the nearest Luftwaffe 
unit for interrogation, and that this order, though on the face of it correct, was given out 
to the escort from the step of the barracks in a loud voice so that the crowd, which had 
gathered, could hear and would know exactly wha t was going to take place. It was alleged 
tha t he had <?rdered the escort not to interfere in any way with the crowd if they should 
molest the prisoners. The Pro ecutor expre ly stated that he was not suggesting that the 
mere fact of passing on the secret order to the escort that they should not interfere to protect 
the prisoners against the crowd was ufficiently proximate to the killing, so that on that 
alone the Captain wa concerned in the killing. The Prosecutor submitted that if the 
Coun was not sati tied beyond reasonable doubt that he had incited the crowd t~ lynch 
these airmen, he was then entitled to acquittal, but , if the Court was sat isfied that he did 
in fact say these people were to be shot, and d id in fact incite the cro\\d to kill the ainnen 
he was guilty. (Vol. I, pp. 89-90). • 

(') See Vo1. I, p . 93. 

( 3) See Vol. Vll , p. 49 and footnote I thereto. 
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next in line says : ' It is true I laid the plan out on ~aper and designated 
the modus operandi but it was not my plan and I did not actually carry 
it out.' The third in line says : ' It is true I sho~ pe_ople, but ~ w~s 
merely carrying out orders from above.' The next m Im~ says : . It '.s 
true that I received the loot from this programme and mventoned tt 
and disposed of it, but I did not s~eal it nor ~ill the_ owners of it. I _wa 
only carrying out orders from a higher level. To mvoke a parallelism, 
let us assume that four men are charged with robbing a bank. The 
first makes a preliminary observation, draws a ground sketch of the 
bank and of the best means of escape. The second drives the oth~r 
to the bank at the time of the robbery and spirits them away after It 

completion. The third actually enters the bank and at the point of a 
gun steals the money. The fourth undertakes to ?ide or dispo e of the 
loot, with knowledge of its origin. Under these circumstances, the act 
of any one of the four, within the scope of the overall plan bec?me t~e 
acts of all the others. Control Council Law No. IO recogmses th1-
principle of confederacy when it provides in Article II _2 ' any per on 
. ... is deemed to have committed a crime as defined m paragraph I 
of this article, if he was (a) a principal or (b) was an accessory to the 
commission of any such crime or ordered or abetted the same or (c) t~ok 
a consenting part therein or (d) was connected with plans or enterpn e 
involving its commission . ... ' "(1) 

Elsewhere the judgment again made clear that the Tribunal . intende_d 
criminal liability to cover accessories after the fact. (The Tnbunal 1 • 

speaking of Action Reinhardt) : 
" The fact that Pohl himself did not actually tran port the stolen 

goods to the Reich or did not himself remove the gold from th~ t~eth 
~f dead inmates, does not exculpate him. This was a broad cnmm~I 
programme, requiring the co-operation of many _persons, and Pohl 
part was to conserve and account for the loot: Hav1~g knowledge ?f t~e 
illegal purposes of the Action and of the cnmes which ac_companted _n. 
his active participation even in the after-phases of the Actton make him 
particeps criminis in the whole affair. . . . . . 

" Assuming that Frank ultimately heard o~ the. ~xte~m•~atton 
measures can it be said as a matter of law that his part1c1pat1on m the 
distributi~n of the personal property of the inmates exterminated mak~s 
him a participant or an accessory in the actual murders ? Any parti­
cipation of Frank 's was post facto particip~tion an~ wa confine~ 
entirely to the distribution of property previously s~1z_ed by othe_r . 
Unquestionably this makes him a participant in the crmuna/ co,!ver~'.0:1 
of the chaue/s, but not in the murders which preceded the confi cation. ·) 

As the Judgment delivered in the Justice Trial stated : " 1:'he person wh 
persuades another to commit murder, the person who furni shes the lethal 
weapon for the _pu!"l'ose of its co~mission, a~d t,~e /erson wh pull the 
trigger are all pnnc1pals or acces~o~1es _to the c:1me .( ) . . 

Indeed the Justice Trial is a stnkmg 1Uustrat1on of the operation of Art1cle 
JI , 2, including the widely worded sub-paragraph (d) thereof.(4) Here th~ 

(1) For another judicial reference to Anicle II , 2, see Vol. X, p . 50. 
( 2) Jtaljcs insened. 
(') Vol. VI, p. 62. 
(•) On this point see also pp. 95- 6. 
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Tribunal in it Judgment called for a recognition of the fact that, inter alia, 
the form of the indictment was " not governed by the familiar rules of 
American criminal Jaw and procedure ". It was pointed out that no 
defendant was specifically charged with the murder or abuse of any particular 
per on. The charge did not concern isolated offences, but was one of 
· · conscious participation in a nation-wide govern.mentally organised system 
of cruelty and inju tice, in violation of the laws of war and of humanity, 
and perpetrated in the name of law by the authority of the Ministry of Justice 
and through the in trumentality of the courts. . . . Thus it is that apparent 
generality of the indictment was not only necessary but proper. No indict­
ment couched in pecific terms and in the manner of the common law could 
have encompa sed within, practicable limits the generality of the offence 
wi th which these defendant tand charged ".(1) 

A glance at the term of the indictment reveals the characteristic to which 
the Tribunal made reference.(2) It will be seen, for instance, that the 
defendant were accused of committing war crimes and crimes against 
humanity in that "they were principals in, accessories to, ordered, abetted, 
took a consenting part in, and were connected with plans and enterprises 
invol ving the commission of offences against thousands of persons. "(3) 

That the Tribunal approved this wording may be judged from the fact that 
it lated more than once that : " The essential elements to prove a defendant 
guilty under the indictment in this case are that a defendant had knowledge 
of an offence charged in the indictment and established by the evidence, and 
that he was connected wi th the commission of that offence ".(3) 

In view of the nature of the offences alleged, as reflected by the indictment, 
it was not unnatural that a considerable proportion of the evidence placed 
before the Tribunal aimed at showing the general character of the degradation 
of the German judicial system after 1933, of the use made by that system, in 
pursuance of Nazi policy, of the Nacht und Nebel scheme, and of the persecu-
ion of Jew and Poles : and that the Tribunal devoted a considerable portion 
f its Judgment to a description of these features before passing on to 

ascertaining the extent to which each accused could be held liable for the 
many offences inevitably involved in their furtherance. Nor is it surprising 
that the Judgment contains some interesting illustrations of the ways in 
which an accused can be aid to be sufficiently " connected with " the 
offence to make him guilty of complicity therein. The Tribunal would 
eem to have approved the following submission, made in the Prosecution's 

Opening Speech, and based upon an analysis of the Judgment of the Inter­
national Mrntary Tribunal(4) : 

" lt seems clear . .. that there need not be pre-arrangement with or 
ubsequent request by the person or persons who actually commits the 

crime and a defendant to make him guilty as the Internaiiona/ Military 
Tribunal interpreted the words • being connected with'. It would appear 
to be sufficient that the defendant knew that a crime was being com­
mitted, and with that knowledge acted in relation to it in any of the 
relationships set out in paragraph 2 of article II which we have heretofore 
been discussing. " (Italics inserted.) 

(1) See Vol. VI, p. 50. 
(') See Vol. VJ, pp. 2-5. 
(') Italics inserted. 
( 4) See Vol. VJ, p. 84, note 4. 
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A study of the attitude of the Tribunal to the evidence relating to the 

defendant Joel(1) revealed, in the first place, that Joel was not said to have 
been directly responsible for the death or ill-treatment of specific persons ; 
the aim instead was to show his relation to a scheme or system of which 
the final results were in fact criminal. In the second place, the Tribunal 
clearly regarded as important not only evidence of positive action on the 
part of Joel but also proof of knowledge of acts on the part. of others which 
were done in furtherance of the Nacht und Nebel plan. 

No official was protected by his high rank, and the wording of the Judgment 
suggests that the Tribunal was willing to hold persons who held the position 
of overall responsibility in the Ministry of Justice responsible for the large­
scale enterprises carried out by the Ministry, which were involved in the 
Nacht und Nebel scheme and the persecutions on political and racial grounds, 
provided that those accused could be said to have had knowledge of these 
schemes(2). Since the defendants were accused of participation in certain 
illegal enterprises, however, it was naturally not necessary in every case to 
show that the illegal acts for which Ministry officials were alleged to be 
responsible were actually committed under the auspices of the Ministry of 
Justice.(3) 

The question of knowledge was treated by the Tribunal as one of the 
highest importance, and repeated reference was made in the Judgment to 
the fact that various accused had knowledge, or must be assumed to have 
had knowledge, of the use made of the German legal system by Hitler and 
his associates, of the Nacht und Nebel plan and of the schemes ~ r racial 
persecution. It would seem inevitable that this stress should be placed 
upon evidence of knowledge in a trial where the main allegations made 
related not to individual offences but to complicity in carrying out large-scale 
schemes which involved at some point the commission of criminal acts . 

The necessity for knowledge to be shown or to be legitimately assumed 
caused the Tribunal to refer very frequently in its Judgment to the fact 
that documents, reports and orders were not issued but received by various 

(1) See Vol. VI, pp. 86-87. 

(
1
) See for, an instance, Vol. VI, p. 87. Similarly the Judgment in the/. G. Farben Trial 

includes the following passage : 

"It is appropriate here to mention tha~ the corporat~ defenda~t, farben, is not bc:fore 
the bar of this Tribunal and cannot be subJected to cnmmal penalues ID these pr~mgs. 
We have used the term Farben as descriptive of the instrumentality of cohesion m_ the 
name of which the enumerated acts of spoliation were comm_itt~.. But c~rporat1<_>ns 
act through individuals and, under the conceptio!1 of pers<_>nal md1v1dual guilt t_o which 
previous reference has been m<1:de, the Prosecuuon, to discharge the burden imposed 
upon it in this case, must establish by co"'!l)!!tent J;lroof ~ yond a reasonable d?ubt that 
an individual defendant was either a part1c1pant ID the illegal act or_ that, bemg aware 
thereof, he autlwrised or approved it. Responsibility does not automa~1~lly attach to an 
act proved to be criminal merely by virtue of a defendant 's memt:,ersh1p 1~ the V_orstand. 
Conversely, one may not utilize the co~rate st!llcture to ach1evi: an 1mmuruty from 
criminal responsibility for illegal acts which he d1TCCts, cou~ls,. aids or~ers, or abets. 
But the evidence must establish action of the character we have_m~1cated, with knowledge 
of the essential elements of the crime." (Vol. X, p. 52. Italics mserted). 

The Judgment delivered in the Pol,/ Trial conceded that : " _Pe_rhaps in the case of a 
person who had power or authority to either start or stop a cnnunal _act, know~dge of 
the fact coupled with silence could be interpreted as consent," which would involve 
criminal liability according to the Tribunal. 
( 3) See Vol. VI, pp. 87-88. 
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accu ed.(1) At a number of point in its Judgment the Tribunal presumed 
knowledge on the part of an accu ed and in view of the nature of_the facts 
f the ca e it wa inevitable that the Tribunal should regard this course 

in certain instances a a nece ary and a safe one to take.(2) 

The novel difficultie ari ing fro m the need to show a relation between 
an a cu ed and certain large- cale illegal enterprises carried out by many 
per on at many places and over a period of tim~ may be thought to ~xpla!n 
al o the introduction of two fu rther types of evidence (also summansed m 
the Judgment of the Tribunal)- first, evidence showing the support given 
by certain accu ed to azi doctrines, and secondly, e_vidence of acts _of ~he 
accu ed before the outbreak of war in 1939.(3) Immediately before rev1ewmg 
the evidence relating to the changes to the German legal system made under 

1azi rule from 1933 onward , the Tribunal said : " .... Though the overt 
act \ ith which the defendant are charged occurred after September, 1939, 
the evidence now to be con idered will make clear the conditions under 
\ hich the defendant acted and 11·ill show knowledge, intent and motive on 
their part for in the p riod of preparation some of the defendants played 
a leading part in moulding the judicial system which they later employed. " 

The ev idence which the Tribunal then proceeded to summarise included 
considerable information on the act of the accused between 1933 and 1939 
and the Tribunal wa at o careful to set out the relevant official positions 
held in and after 1933 by all tho e accused who were found guilty of any 
of the charge again t them.( ') 

Regulation 5 f the nited State Pacific Regulations governing the trial 
of war criminals, of ~4th September, 1945 after defining the substantive 
rime puni hable under that in trument(") refers to " participation in a 

common plan or conspiracy to accomplish any of the foregoing " and states 
that " Leader , organizer in tigator , accessories and accomplices partici­
pating in the formula tion or execut ion of any such common plan or conspiracy 
, ill be held re ponsible for all act perfo rmed by any person in execution of 
that plan of con piracy.'·(~) The same pa sage is included in the United 

tates China Regulation .(7) 

(iv) In French war crime trial , complicity in a crime is often involved. 
In the Trial of Wagner and Six Others, both the Acee d'A ccusation and 

the judgment of the Tribunal refer to Art . 59 and 60 of the French Code 
Penal a be ing relevant to the charge and to the sentence respectively. 

') ee, fo r instance, Vol. VJ , p. . Sometimes it appears at first sigbt tbat the Tribunal 
rega rded mere knowledge as sufficient evidence of guilt. It seems safe to assume, however. 
that it wa the intention of the Tribunal Lo ignify that when certain accused took part 
in tbe ight and Fog programme it was not without knowledge of its criminal features 
that they did o. (See Vol. VI , p. 88.) 

(2) See, fo r instance, Vol. VJ, p. 89. 
( 3) See, for instances, Vol. VI , p. 89. 

(') See Vol. VJ, pp. 89-90. As an indication of the limits placed upon the doctrine of 
complicity compare the finding in the Flick Trial of not guilty unde! Count Tw~ of the 
ac used, Wei s, Burkart and KaJetsch apparently on the ground mamly that, while they 
upplied information and even advice to Flick relating to the Rombach plant (and pre-

sumably must be aid Lo have bad knowledge of the offence committed), they were merely 
Fli k 's alaried employees and had no power to make decisions. (Vol. IX, p. 24.) 

(' ) See p. 30. 
(") Vol. UI , p. 106. 

(' ) Vol . Ill , p. 107. Concerning ' · common de ign: · See also p. 94. 
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Article 59 of the Code states that " The accomplices to a crime or a delict 

shall be visited with the same punishment as the authors thereof, excepting 
where the law makes other provisions." 

Article 60 of the Code Penal defines as an accomplice to a crime or delict : 
" Any person who, by gifts, promises, threats, abuse of power or authority, 
or guilty machinations or devices (artifices), has instigated a crime or delict 
or given orders for the perpetration of a crime or delict ; any person who ha 
supplied the arms, tools or any other means that have been used in the 
commission of the crime or offence, knowing that they would be so used · 
or who has wittingly aided or assisted the author or authors of the crime or 
offence in any acts preparatory to, or facilitating it perpetration, or in it 
execution . . .. " 

Article 4 of the French Ordinance of 28th August, 1944, lays down that 
" Where a subordinate is prosecuted as the actual perpetrator of a war 
crime, and his superiors cannot be indicted as being equally responsible 
they shall be considered as accomplices insofar a they have organised or 
tolerated the criminal acts of their subordinates. " 

ALI the accused in the Wagner Trial except Gruner, who wa charged with 
premeditated murder, were charged with complicity in that crime. Conse­
quently a large proportion of the questions put by the President to the 
Judges in the Wagner trial enquired whether the accu ed had been accomplfoes 
in the commission of the various acts alleged. The Judges were a ked 
whether Wagner had been an accomplice, " in abu e of authority or power," 
in the passing of the illegal sentences alleged in the case, and in the hooting 
of the prisoners of war. The Judges were also asked whethe r Rohn, in 
like marmer, had been an accomplice in the latter crime. Some of the 
accused were found guilty of having been accomplices in premeditated 
murder, and one was found guilty of having actually committed premeditated 
murder.(1) 

(v) Complicity in crimes is also expressly made puni hable by rticle 4 of 
the Norwegian War Crimes Law(2) and by Netherlands war crime law,(3) 
while rules relating to complicity have been applied in trials of war criminal 
by the courts of other countries.(4) 

(vi) In the Essen Lynching Case, as stated above, an ac u ed was fo und 
guilty on the grounds of having failed to intervene to protect prisoners of 
war under his care. Of crimes of omission in general, it may be said that 
the extent of liability depends upon the extent of the duty to act which 
international law, imposes in the circumstances of the case. Examples of 
the operation of this rule are provided by cases of the re pon ibil ity of 
commanders who take no action to prevent offence from being committed 
by their troops(0) and by the cases in which accused were found guilty of 
criminal neglect of children placed under their care. (6) 

----------------------- - -----
(') Vol. Ill, pp. 24, 40-42 and 94-95 . For further example from the rench court 

see Vol. Vil, pp. 70-2, Vol. VIH, p. 21 (apparently) and 31 - 3. 
(") Quoted on p. 89. 
( 3) See Vol. XI, pp. 97-8. 

(') For a dictum by the Polish Supreme ational Tribunal on re ponsibilit) fo r in ite­
mcnt see Vol. XllI, p. 116. 

(•) See pp. 62-76. 
(') Seep. 61. 
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(vii) ln connection with liability for crimes against peace, sub-paragraph 
(f) of Article II. 2 of Control Council Law o. 10. quoted above(1) is of 
interest, since it makes a pecial provision, separate from those made in 
uh-paragraphs (aHe}, for ucb liability which appears to render auto­

matically guilty of crimes against peace anyone who " held a high political, 
civil or military (including General Staff) p -ition in Germany or in one of 
it Allies, co-belligerents or Satellite or held high position in the financial, 
industrial or economic life of any such country." In practice, however, 
Tribunals acting under Law o. JO have not availed themselves of the wide 
cope of this provision in trying persons accused of crimes against peace and 

have in tead evolved a body of rules on this crime which, briefly, require 
knowledge and effective participation a pre-requisites of guilt.(2) 

(viii) The Judgment delivered in the Flick Trial includes the following 
statement : 

" One who knowingly by his influence and money contributes to the 
support thereof must, under settled legal principles, be deemed to be, 
if not a principal, certainly an accessory to such crimes. So there 
can be no force in the argument that when, from 1939 on, these two 
defendants were associated with Himmler and through him with the 
S.S., they could not be liable because there had been no statute nor 
j udgment declaring the S.S. a criminal organisation and incriminating 
those who were members or in other manner contributed to its support. "(3) 

At first sight it may appear that the Tribunal is here laying down a rule 
relating to complicity in member hip of criminal organisations according to 
which an accused may be found guilty without having actually been a member 
of a criminal organisation. A glance at the indictment reveals, however, 
that there were two counts involved in the trial which in some way concerned 
criminal organisation and that only one of these two counts bad been 
brought against both the accu ed referred to in the quotation (Flick and 
Steinbrinck). This, the fourth count, charged not pure membership of 
criminal organisation (as did the fifth which was brought against Steinbrinck 
alone) but a wider type of support of specific criminal activities on the part 
of the S.S., such support amounting to tlte committing of war crimes and crimes 
against humanity on the part of these two accused.(•) Both accused were 
fo und guilty under this count and Steinbrinck was found guilty under 
Count V, charging membership.(5) 

B. CATEGORIES OF CRIMINALS 

ln mo t ystems of criminal law it is of little general interest to examine 
the pos ible criminal liability of different occupational groups within a 
population . Subject to certain exceptions in the case of special categories 

( 1) See p. 52. 
( 2) See pp. 142- 7. 
(') Vol. IX, p. 29. Italics inserted. 
( 4) See Vol. IX, p. 5. 

(
5
) !t ~as ~~ suggested on pp. 98- 9 that the law relating to membership in criminal 

or~uo1_1s JS 10 essence an application of the principle of joint responsibility for crimes 
comn:i-,-tted ~ pursuance of a co_mmon cri~al_ design. It may be ~ough that the finding 
of guilty a~a•i:ist the accused Fhck and Stembnnck under Count IV 1s another application 
?f that pnnc1ple, formal " membership " of the organisation in this instance not being rnvofred. 
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such as minors or lunatics, all persons are usually equally bound by the 
general provisions of the applicable criminal law. With the international 
criminal law as it has developed in recent years the position is different. 
In many instances rules have developed in relation to particular categories 
such as commanding generals and staff officers. Furthermore to itemi e 
the different categories of persons who have been found guilty of war crime 
and related offences is important in view of the argument sometimes previ ­
ously advanced(1) that only military personnel could be held so guilty. Tho e 
actually found so guilty have included not only soldiers, but civilian coming 
within the categories of administrators, political party official , indu triali t , 
judges, prosecutors, doctors, nurses, prison· wardens, and concentration 
camp inmates. Soldiers held guilty have included not only the rank and 
file, but high-ranking officers and chiefs of staff. It is clear that the mere 
fact of being a civilian affords no protection whatever to a charge based 
upon international criminal law. In an early British trial the Es en Lynching 
Case civilians appeared among persons found guilty of being concerned in 
the killing of three British prisoners of war.(2) These accused were of no 
particular known vocation ; indeed their calling wa irrelevant. 

(i) PARTY OFFICIALS AND ADMINISTRATORS. As an example of the guilt 
of political party officials and civilian administrators for war crime , reference 
may be made to the trial of Robert Wagner, Gauleiter and Head of the 
Civil Government of Alsace during the Occupation, and ix other , by a 
Permanent Military Tribunal at Strasbourg, 23rd April- 3rd May 1946 
and the French Court of Appeal, 24th July, 1946.(3) Those found guilty 
included Wagner himself, and an ex-deputy Gauleiter of Al ace, two ex­
members of the Civil Administration of Alsace, and the ex-Kreisleiter of 
Thann. Most of the accused found guilty of war crimes or crime again t 
humanity in the Justice Trial were ex-members of the Reich Mini try of 
Justice and were tried mainly for their acts as such.(4) 

(ii) INDUSTRALISTS AND BUSINESS MEN. In the Zyklon B Case two German 
industrialists, undoubtedly civilians, were sentenced to death as war 
criminals for having been instrumental in the supply of poi on ga to con­
centration camps, knowing of its use there in murdering allied national .(5) 

Other trials involving business men for crimes committed a such, irre pec­
tive of official connections, are the Flick, /.G. Farben, and Krupp Trial . 
In these proceedings the Defence denied that such private individual , having 
no official functions, could be found guilty of crimes under international 
law, while the Prosecution successfully claimed that they could be held 
guilty.(') 

The Judgment in the Flick Trial includes the folJowing words : 
"Except as to some of Steinbrinck's activities the accused were not 

officially connected with Nazi Government, but were private citizens 
engaged as business men in the heavy industry of Germany . ... 

(') For instance by the Defence in the Be/sen Trial ; see Vol. 11, pp. 72, 105 and 152. 
( 1) See Vol. I, pp. 88-92. Compare Vol. lX, pp. 65-6. 
( 1) See Vol. Ill, pp. 23-55, especially 24-27. 
( 1) See Vol. VI, pp. 1-110, especially 10-26 and 62. Compare Vol. UI , pp. 136-7. 
( 6) See Vol. I, pp. 93-103. 
(•) See Vol. X, pp. 168-172. 
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·· The que tion of the re ponsibility of individuals for such breaches 
of international law a con t itute crimes, has been widely discussed and 
i ettled in pan by the judgment of the I.M.T. It cannot longer be 
ucce fully maintained that international law is concerned only with the 

acti n of overeign States and provides no punishment for individuals ... 
" But the International Military Tribunal was dealing with officials 

and agencie · of the late, and it is argued that individuals holding no 
public office and no t representing the State, do not, and should not, 
come wi thin the cla of per ons criminally responsible for a breach of 
interna tional Im . It is a erted that international Jaw is a matter 
wholly out ide the wo rk, interest and knowledge of private individuals. 
The di tinction is un ound . International law, as such binds every 
citizQn ju t as doe ordina ry municipal law. Acts adjudged criminal 
when d ne by an officer of the Government are criminal also when done 
by a pri\ate individual. The guilt differs only in magnitude, not in 
qual ity. The ffe nder in eit her case is charged with persona l wrong and 
punishment falls on the offender in propria persona. The application of 
international law to individuals is no novelty. (See The Nuremberg 
Trial and Aggre sive War, by Sheldon Glueck, Chapter V, pp. 60--7 
inclusive, and case there cited.) There is no justification for a limita­
tion of responsibility to public officials. "(1) 

Pa rts of these passages were cited with approval in the I.G. Farben Judg­
me11t(2) wh ile the judgment del ivered in the Krupp Trial states, inter a/ia, 
that : " The law and cu tom of war are binding no less upon private 
ind ividuals than upon government officials and military personnel. In case 
they a re iolated the re may be a difference in the degree of guilt, depending 
upon the circum lance , but none in the fact of guilt . "(3) 

(iii) JUDGES. M any of the accu ed fou nd guilty of war crimes in the trials 
reported in Volume V(4) wer held re ponsible for offences committed as 
Chief Judge, Judge or Lega l Member of courts which passed unjustified 

ntence upon allied victim , uch entences being carried out. In the 
Wagner Trial the accu ed Huber who had been President of the Special 

ourt at St rasbourg, wa entenc d (i n his absence) to death, having been 
fo und guilty of complicity in the murder of 14 victims, on whom he had 
passed unjustified death entence which were carried out.e) Again, in the 
Justice Trial, Judge appeared among t i:k accused and were found guilty of 
war crimes or crimes again t humanity committed by them in their capacity 
a judge .(6) In the Lat:a Trial, Judge Schei of the Norwegian Supreme 
Court pointed out that the fact that a war crime had been committed by an 
enemy ci tizen in his capacity a judge did not mean that such a crime was 
beyond the cope of the orwe ian law on war crimes.(') 

(1) See Vol. IX, pp. 17-18. 
(') Vol. X, p. 47. . 
(3) Vol. X, p. 150 .. Regarding a Britisb Trial which furtber illustrates the responsibility 

for tb_e welfare of prisoners of war employed in factories of civilians in charge of such 
e ta b!Jshments, see Vol. X , pp. 167-8. Compare Vol. XI, p. 51. The Tribunal acting 
in the Krupp Trial applied tbe u ual rules relating to complicity in judging the responsibility 
of the accused : ·• The mere fact without more that a defendant was a member of the 
Krupp Directorate or an officia l of the firm is not sufficient .. . " (See Vol. X, p. ISO). 

(') See Vol. V, pp. 77- 78. 
(•) See Vol. HI , pp. 27, 31 , 32 and 42. 
( 1) See Vol. VI , pp. 22-26, 62 and 76. 
l') See Vol. XIV, p. 63 . 
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(iv) PROSECUTORS. The Wagner Trial, the Justice Trial and the trial 
reported in Volume V are alsQ authorities for asse ing the possible responsi­
bility of prosecutors for war crimes and crime against humanity involved 
in the passing of false sentences which are carried out.(1) A study of the 
Wagner Trial and of the trials reported upon in Volume V showed that the 
courts and the confirming authorities have been Jes willing to punish person 
accused of committing war crimes purely in the ca pacity of a prosecutor 
than they have been in the case of judges. Thi may a rise out a feeling that, 
while a judge has a duty to be impartial, a prosecutor is of course expected to 
do his best, within certain limits, to secure a conviction. It may also be the 
result of a feeling that the acts of a prosecutor a re more remote from the 
carrying out of sentence than are tho e of a judge. 

An offender cannot rely upon the fact that me inter ening ca u e may 
upset his purpose , however, and , in finding La utz and Joel guilty th 
Tribunal in the Justice Trial clearly held tha t the r, rgument ba ed on lack of 
causation must fail. Jts deci ion i an indication that public prosecutor 
can be found guilty of war crimes and crimes aga in t humanity fo r acts 
performed by them when acting as such. 

(v) DOCTORS AND NURSES. In the Hadamar Trial ci ilian per -onnel of a 
medical institution were found guilty of unlawfully putting to deat h Russian 
and Polish nationals.(2) They included a doctor and nurse . Doctors were 
found guilty of war crimes and crimes again t humanity also in the Trial of 
Karl Brandt and others by a United States Military Tribunal in Nuremberg, 3) 

and both doctors and children's nurses in the Velpke Children's Home Case 
and the Trial of Georg Tyrolt and others by a Briti h Milita ry Court, Helm­
stedt, 20th May- 24th June, 1946.(4) 

(vi) EXECUTIONERS. Executioners of ALiied victim have been fo und 
guilty of a war crime if they knew that no fa ir tria l had been accorded to 
the victims or (perhaps) if it was not reasonable for them to a ume tha t 
uch a trial had been accorded .(5) In the trial of O car H ans by a Bri ti h 

Military Court, Hamburg, 18th-25th August, 1948,(6) the Judge Advoca te 
made the question of the actual knowledge of t-he executioner the onl 
test : " If he did not know that there had not been a legal tria l, again let 
him be acquitted ". 

(vii) CONCENTRATION CAMP I MATES. In the Be/sen Trial, ome of the 
accused found guilty were members of the S.S., which could be regarded a 
a military formation, but others were inmates of the camp and pos e sed 
an undisputable civilian status.(7) There are many o ther instances f su h 
persons being held guilty of war crimes. 

(1) See Vol. III, pp. 27, 31- 32 and 42, Vol. V, p. 78, and Vol. VI, pp. 85-86. 
(' ) See Vol. I, pp. 53- 54. 
( 3) See Vol. Vil , pp. 49-53. 
(') See Vol. VII , pp. 76--81 . Ii:i the former trial the Co!-)rt inflict~d ~ term ~f ten years ' 

imprisonment on ~ Dr. Demmenck, who had oe~er received official _mstruct1ons t? tend 
the babies in a children·s home, but who, according to the Prosecu1100, had by hIS acts 
" assumed the care of those children in place of their mothers · •. 

(') See Vol. I, pp. 72 and 76 and Vol. V, pp. 79-81. 
( 6) Not previously treated in these Volumes. 
(') See Vol. II, pp. 153-4. 
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OFFICER A o OTHER SUPERIORS. The question of the 
e,tent of r ·pon ibility f superior , particularly superior officers, for 
the offence of their ubordinate has been the subject of comment at 
e,eral point in the e Volumes.(1) 

There have been many trials in which an officer who has been shown to 
have ordered the commi sion of an oflence has been held guilty of its per­
petration. 

One example among many i the trial of General Anton Dostler, by a 
nited tate Military ommi ion, Rome, 8th-12th October, 1945, in which 

the accu ed wa found guilty of having ordered the illegal shooting of fifteen 
pri oner of war.(2) Another example is the trial of Generals Mueller and 
Braeuer by a Greek Court Martial at Athens ;(3) these accused were found 
guilty of ordering others to commit war crime , and were sentenced to death. 

While the principle of the re pon ibility of such officers is not in doubt, 
it i neverthele intere ting to note that it has even been specifically laid 
down in certain text whi h have been used as authorities in war crime trials. 
For in tance paragraph 345 of the United States Basic Field Manual, F.M. 
27-10, in dealing with the admis ibility of the defence of Superior Orders, 
ends with the words : " . .. The person giving such orders may also be 
puni hed." 

Similarly the Judge dvocate acting in the Trial of Kurt Meyer by a 
anadian Military Court at urich advised the court that if an officer, 

though not a participant in or pre ent at the com.mission of a war crime 
incited, coun elled, in tigated or procured the commission of a war crime, 
and a Jortion, if he ordered it commi sion, he might be punished as a 
wa r ~riminal(4) and the judgment del ivered in the High Command Trial 
conta!ns a number of example of this well-established responsibility of a 
upenor for offences ordered by him.(5) 

The more intere ting que tion, however, is the extent to which a commander 
of troop ca~ be held liable fo r offences committed by troops under his 
command which he ha not been hown to have ordered; on the grounds 
that h~ ough_t to have u ed his authority to prevent their being committed 
o_r their contmued perpetration, or that he must, taking into account all the 
1rcum tances, be pre urned to ha e either ordered or condoned the offences. 

171e extent to which such liability can be admitted is not easy to lay down, 
c1t~er legally or moraUy. The principles governing this sphere of inter­
nati~na l law have not yet cry ta lli ed, but at least it can be said that it i 
not m every in tance nece ary to prove explicitly that the commander 
actually ordered the offences, and it has frequently been laid down in enact­
m~nt and in judicial deci ions that a commander has a duty to prevent 
cnmes from being committed by his subordinates. 

In the circum lances it i inevitable that considerable discretion is left in 
the hands of the Courts to decide how far it is reasonable to hold a commander 

V (? See Vol. IV, pp. 83- 96, Vol. V. pp. 78- 79, Vol. VI, p. 87, note 2, Vol. VII, pp. 61-64, 
0 ; VIII. pp. 8-89, Vol. lX, p. 54, Vol. XI, pp. 70-1 and Vol. XU, pp. 105-12. 
(·) See Vol. 1, pp. 22- 34. 

ot previously treated in this series. 
(•) Vol.IV, p. 107. 
(•) See Vol. XU, p . 106. 
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responsible for such offence of his troops as he has not been explicitly proved 
to have ordered. The relevant trials and municipal law enactments may be 
classified under the following two categories : 

(i) material illustrating how, on proof of certain circumstance , the 
burden of proof is shifted, so as to place on an accused the ta k or 
showing to the satisfaction of the Court that he was not responsible 
for the offences committed by his troops, 

(ii) material actually defining the extent to which a commander may 
be held responsible for his troops ' offences. 

The first type of material relates to a matter of evidence, the econd type 
to a matter of substantive-law. 

(a) TRIALS AND PROVISIONS RELEVA T TO THE QUESTION OF THE BURDE OF 
PROOF 

Of interest in connection with the shifting of the burden of proof are 
Regulations 10(3), (4) and (S) of the War Crimes Regulations (Canada). 
These Regulations lay down that, in certain stated circumstances, the proof 
of offences committed by groups of persons shall constitute prima f acie 
evidence of responsibility on the part of certain individuals. Of the e 
provisions, Regulations 10(3), of which the effect is substantially the same a 
that of Regulation 8(ii) of the British Royal Warrant,(1) runs as follow : 

" Where there is evidence that a war crime bas been the re ult of 
concerted action upon the part of a formation , unit, body, or group 
of persons, evidence given upon any charge relating to that crime against 
any member of such a formation , unit, body, or group may be received 
as prima facie evidence of the responsibility of each member of that 
formation, unit, body, or group for that crime ; in any such ca e all or 
any members of any such formation, unit, body, or group may be charged 
and tried jointly in respect of any such war crime and no application 
by any of them to be tried separately shall be allowed by the court .· 

The Canadian Regulations 10(4) and (5) make the following provi ions : 

" (4). Where there is evidence that more than one war crime~ been 
committed by members of a formation, unit, body, or group while under 
the command of a single commander, the court may receive that 
evidence as prima facie evidence of the responsibility of the commander 
for those crimes. 

"(5). Where there is evidence that a war crime has been committed 
by members of a formation ,"unit, body, or group and that an officer or 
non-commissioned officer was present at or immediately before the time 
when such offence was committed, the court may receive that evidence 
as prima facie evidence of the responsibility of such officer_ or no?­
commissioned officer, and of the commander of such formation, urut, 
body, or group, for that crime." 

It is clear that these provisions do not purport to define the extent to which 
a commander is legally liable for offences committed by the troops under 

(') Sec p. 92. 

(88378) F 
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hi command ; they relate to matters of evidence and no substantive law. 
Furthermore, they provide di cretionary powers and are not mandatory in 
nature.(1) 

During the Trial of Kurt Meyer by a Canadian Military Court at Aurich 
the Court heard di cu ion of the effect of Regulation IO (3), (4) and (5).(2) 

The Judge Advocate advi ed the Court that by virtue of these Regulations, 
it wa unnece ary, as far a the second, fourth and fifth charges made in 
the trial were concerned, for the Prosecution to establish by evidence that 
the accu ed ordered the commi ion of a war crime, or verbally or tacitly 
acquie ced in its commi ion, or knowingly failed to prevent its commission. 
The fact proved by the Prosecution must, however, be such as to establish 
the re pon ibility of the accu ed for the crime in question or to justify the 
Court in inferring uch re pon ibility. The secondary onus, the burden of 
dducing evidence to show that he was not in fact responsible for any par­

ticular war crime then hifted to the accused. All the facts and circum-
tances mu t then be con idered to determine whether the accused was in 

fact re pon ible for the killing of prisoners referred to in the various charges. 
The rank of the accused the duties and responsibilities of the accused by 
, irtue of the command he held, the training of the men under his command, 
their age and experience, anything relating to the question whether the accused 
either ordered, encouraged or verbally or tacitly acquiesced in the killing of 
pri oners, or wilfully failed in hi duty as a military commander to prevent, or 
to take such action a the circumstance required to endeavour to prevent, 
the killing of prisoner , were matters affecting the question of the accused's 
responsibility.(3) 

The Judge Advocate also made some remarks on the proving by circum-
tantial evidence of the giving of a direct order. Dealing with the third 

charge, the Judge Advocate aid : "There is no evidence that anyone 
heard any particular word uttered by the accused which would constitute 
an order, but it i not e sential that such evidence be adduced. The giving 
of the order may be proved circum tantiaUy ; that is to say, you may consider 
the facts you find to be proved bearing upon the question whether the alleged 
order was given, and if you find that the only reasonable inference is that an 
order that the prisoner be killed was given by the accused at the time and place 
alleged, and that the pri oner were killed as result of that order, you may 
properly find the accu ed guilty of the third charge." He drew attention, 
however, to paragraph 42 of Chapter VI of the Manual of Military Law 
regarding circum tantial evidence which states : " . . . before the Court 
finds an accu ed person guilty on circumstantial evidence, it must be satisfied 
not only that the circumstances are consistent with the accused having 
committed the act "(that i , said the Judge Advocate, that he gave the order) 
" but that they are incon i tent with any other rational conclusion than 
that the accused was the guilty person. "(4) 

(')Vol.IV, pp. 128- 129. 
(') Insofar as Counsel touched upon t~ese matters, their remarks are set out in Vol. lV, 

pp. 110-112. ~~e arg_u_ments quoted m Vol. ~V, pp. 123-124, from the Trial of Kurt 
Student by a Bnush M1htary Court al o deal With questions of evidence. 

(3) Vol. l , p. 108. During the trial proceedings, a discuss.ion arose as to the extent 
to which evidence not directly connected with the offences alleged on the Charge Sheet 
could be rendered admissible by Regulation 10(4). (See Vol. IV, pp. 111-2). 

l') Vol. IV, p. 108. 
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The Trial of Karl Rauer and Six Others by a British Military Court at 
Wuppertal seems to suggest that responsibility may be inferred from surround­
ing cfrcumstances, including the prevailing state of discipline in an army.(1) 
lt is also worthy of note that the participation in offences of officers standing 
in the chain of command between an accused commander and the main body 
of his troops may be regarded as some evidence of the responsibility of the 
commander for the offences of those troops.(2) Regulation IO (5) of the 
Canadian Regulations makes it possible for a Court to regard even the 
presence of an officer at the scene of the war crime, either at or immediately 
before its commission, as prima facie evidence of the responsibility not merely 
of the officer but also of the commander of the formation , unit, body or 
group whose members committed the crime.(3) Regulation 8 (ii) of the 
British Royal Warrant, like Regulation 10 (3) of the Canadian Regulations, 
may be applied so as to enable suitable evidence to be introduced as prima 
facie evidence of a commander's responsibility in the same way as it may be 
as evidence of the responsibility of any other member of a unit or group.(4) 

Also of interest in connection with the question of circumstantial evidence 
as indicating that a superior must be taken to have ordered or connived at 
offences on the part of his subordinates is a passage from the Judgment of the 
lnternational Military Tribunal for the Far East : 

" During a period of several months the Tribunal heard evidence, 
orally or by affidavit, from witnesses who testified in detail to atrocities 
committed in all theatres of war on a scale so vast, yet fol/oll'ing so 
common a pattern in all theatres that only one conclusion is possible­
the atrocities were either secretly ordered or wilfully permitted by the 
Japanese Government or individual members thereof and by the leader 
of the armed forces. "(5) 

(b) TRIALS AND PROVISIONS RELEVANT TO THE QUESTION OF SUBSTA TIVE LAW 

It is clearly established that a responsibility may arise in the absence of any 
direct proof of the giving of an order for the commission of crimes. 

The principle that a duty rests on a commander to prevent his troops from 
committing crimes, the omission to fulfil which would give rise to liability 
is illustrated by a number of trials, of which three trials by United State 
Military Commissions in the Far East and various trials by Australian 

(') Vol. IV, pp. 113-117. 

(') Compare the words of the Commission which tried Yamashita, set out on pp. 34 
and 35 of Vol. IV. 

( 3) See p . 63. 

(') See p. 92. For a discussion during the Be/sen Trial of the application of Regulation 
8(ii) and of the possible operation against Kramer, Kommandant of Belsen Concentration 
Camp, reference should be made to pp. 140-141 of Vol. H. 

(') Official transcript of the Judgment of the International Military Tribunal for the Far 
East, p. 1001. Otalics inserted). 

Stress was also placed, in the discussions referred to on p. 64 footnote 2, and in 
Regulation 10(4) quoted above, on the repeated occurrence of offences by troop under 
one command as prima facie evidence of the responsibility of the commander for those 
offences. For an example of the same line of thought in the Yamashita Trial see pp. 17, 
34 and 35 of Vol. IV, and a comment on p. 94 of that Volume. 

( 37 ) F2 
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ili tar Court have been de cribed or referred to on pages 86-87 of Volume 
I .(1 The Judgment of the majority of the United States Supreme Court 

n the Yamashita Case included the e words : 
" It i not denied that uch acts directed against the civilian population 

of an occupied country and against prisoners of war [as had been 
harged again t Yamashita] are recognised in International Law a 

violation of the Law of War. Articles 4, 28, 46 and 47, Annex to 
Fourth Ha1rue Convention, 1907 36 Stat. 2277, 2296, 2303, 2306-7. 
But it i urged that the charge does not allege that petitioner has either 
commi tted or directed the commission of such acts, and consequently 
that no violation is charged a against him. But this overlooks the fact 
that the gi t of the charge i an unlawful breach of duty by petitioner as 
an army commander to control the operations of the members of his 
ommand by ' permitting them to commit ' the extensive and wide­
pread atrocitie specified. The question then is whether the Law of 

War impo e on an army commander a duty to take such appropriate 
measure a are within hi power to control the troops under his com­
mand for the prevention of the specified acts which are violations of the 
La\ of War and which are likely to attend the occupation of hostile 
territory by an uncontrolled oldiery, and whether he may be charged 
with per onal re pon ibility for his failure to take such measures when 

iolation result. That thi was the precise issue to be tried was made 
clear by the tatement of the Prosecution at the opening of the trial. 

" It i evident that the conduct of military operations by troops 
\ hose exces es are unre trained by-the orders or efforts of their com­
mander would alrno t certainly result in violations which it is the 
purpose of the Law of War to prevent. Its purpose to protect civilian 
populations and pri oner of war from brutality would largely be 
defeated if the commander of an invading army could with impunity 
neglect to take reasonable measures for their protection. Hence the 
Law of War pre uppo e that its violation is to be avoided through 
the control of the operation of war by commanders who are to some 
extent responsible for their subordinates. 

" This is recogni ed by the Annex to Fourth Hague Convention of 
1907, respecting the law and customs of war on land. Article I lays 
down a a condition which an armed force must fulfil in order to be 
accorded the right of lawful belligerents, that it must be ' commanded 
by a per on re ponsible for his ubordinates.' 36 Stat. 2295. Similarly 
Article 19 of the Tenth Hague Convention, relating to bombardment 
by naval ves els, provide that commanders-in-chief of the belligerent 
vessels ' mu t ee that the above Articles are properly carried out.' 
36 Stat. 2389. And Article 26 of the Geneva Red Cross Convention 
of 1929, 47 Stat. 2074 2992 for the amelioration of the condition of 
the wounded and ick in armies in the field, makes it ' the duty of the 
commanders-in-chief of the belligerent armies to provide for the details 
of execution of the foregoi ng article , (of the Convention) as well as 
for unfore een ca e . ' And, finally, Article 43 of the Annex of the 

(1) One of the Australian trials mentioned, that of Babu Masao has been more fully 
reported in Vol. XI, at pp. 56-61. See especially pp. 57-{j() where, inter a/ia, some further 
examples of this type of responsibility are set out. 
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Fourth Hague Convention, 36 Stat. 2306, requires that the commander 
of a force occupying enemy territory, as was petitioner, ' shall take 
all the measures in his power to restore, and ensure, as far as possible, 
public order and safety, while respecting, unless absolutely prevented, 
the laws in force in the country. ' 

" These provisions plainly imposed on petitioner, who at the time 
specified was military governor of the Philippines, as well as commander 
of the Japanese forces , an affirmative duty to take such measures as were 
within his power and appropriate in the circumstances to protect prisoners 
of war and the civilian population. This duty of a commanding officer 
has heretofore been recognised, and its breach penalised by our own 
military tribunals. A like principle has been applied so as to impo e 
liability on the United States in international arbitrations. Case of 
Jenaud, 3 Moore, International Arbitrations, 3000 ; Case of · The 
Zafiro,' 5 Hackworth, Digest of International Law, 707. "(1) 

During the Be/sen Trial, the Judge Advocate, speaking of the allegation 
regarding Kramer's actions at Belsen, said that he did not think it mattered 
very much whether he acted wilfully or merely with culpable neglect ; the 
question was whether the Prosecution had proved that Kramer did not 
carry out his duties as far as he was able to do and that he had caused at 
any rate physical suffering upon Allied nationals by reason of his action ? 
Further, there was no charge against Dr. Klein of any deliberate acts of 
cruelty, and it was for the Court to consider whether Klein had a fair oppor­
tunity to do anything with regard to the conditions in Belsen and , hether 
he so failed to act that the Court would have to find him guilty of the charge. 
What had to be decided was whether, in the time when he was really respon­
sible and could improve matters, he failed either deliberately or in a culpable 
way deserving of punishment to do what he should have done.(2) 

The principles governing this type o~ liability, however, are not yet settled . 
The question seems to have three aspects. 

(i) How far can a commander be held liable for not taking step 
before the committing of offences, to prevent their possible perpe­
tration? 

(ii) How far must he be shown to have known of the committing of 
offences in order to be made liable for not intervening to top offence 
already being perpetrated ? 

(iii) How far has be a duty to discover whether offences are being 
committed ? 

Certain relevant provisions of municipal law exist. Thus, Article 4 of 
the French Ordinance of 28th August, 1944, Concerning the Suppre ion 
of War Crimes, provides that : 

" Where a subordinate is prosecuted as the actual perpetrator of a 
war crime, and his superiors cannot be indicted a being equally respon­
sible, they shall be considered as accomplice in so far as they ha e 
organised or tolerated the criminal acts of their subordinates. '{3) 

(1) Vol. IV, pp. 43-44 (Italics inserted). For the dissenting opinions on thi point see 
pp. 51-54, 57 and 58--{il of that Volume. 

( 2) Vol. IT, p. 120. 
(') Vol. 111, p. 94. 

.. 
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In a imiJar manner, Article 3 of Law of 2nd August, 1947, of the Grand 
Duchy of Luxemberg, on the Suppre ion of War Crimes, reads as follows : 

" Without prejudice to the provisions of Articles 66 and 67 of the 
Code Penal, the following may be charged, according to the circum-
tance , a co-author or a accomplices in the crimes and delicts set out 

in Article 1 of the pre ent Law : superiors in rank who have tolerated 
the criminal activitie of their subordinates, and those who, without 
being the uperiors in rank of the principal authors, have aided these 
crime or delicts. " 

rticle IX of the Chine e Law of 24th October, 1946, Governing the Trial 
of War Criminals, states that : 

' · Peron who occupy a supervisory or commanding position in 
relation to war criminals and in their capacity as such have not fulfilled 
their duty to prevent crime from being committed by their subordinates 
hall be treated as the accomplice of such war criminals. "(1) 

pecial provision wa al o made in the Netherlands relating to the 
re pon ibility of a superior for war crimes committed by his subordinates, 
The Law of July, 1947, adds inter a/ia, the following provision to the Extra­
ordinary Penal Law Decree of 22nd December, 1943 : 

" Article 21 (a) ( ) : Any uperior who deliberately permits a sub­
ordinate to be guilty of such a crime shall be punished with a similar 
punishment as laid down in paragraphs l and 2." 

A imilar provision is contained in Article 9 of the N.E.I. Statute Book 
Decree o. 4S of 1946, which reads : 

" He who e subordinate has committed a war crime shall be equally 
punishable for that war crime, if he has tolerated its commission by 
hi subordinate whilst knowing, or at least must have reasonably 
supposed, that it was being or would be committed. "(2) 

1t will be een that the French enactment mentions only crimes " organised 
or tolerated " the Luxembourg provision only those "tolerated " and the 

etherlands enactments only those deliberately permitted or knowingly 
tolerated. A reference to an element of knowledge enters into the drafting 
of each of the e three text . 

The Chinese enactment does not define the extent of the duty of com­
manders ' to prevent crime from being committed by their subordinates." 
but the ~x_t~nt to wh}ch ~he Chinese Courts have been willing to go in pinning 
re pon 1b1hty of this kmd on to commanders was shown by the Trial of 
Taka h~ Sakai by the Chinese_ War Crimes Military Tribunal of the Ministry 
of ational Defence, anking, 27th August, 1946. Here the Tribunal 
pointed out that the accu ed must have known of the acts of atrocities 
committed by his subordinate ; the question is therefore left open whether 
he would have been held guilty of breach of duty in relation to acts of which 
he had no knowledge.(3) 

~~ eem implicit in the Judge Advocate's words in the trial by a British 
Military Court at Wuppertal, 10th and 11th July, 1946, of General Victor 
Seeger that some kind of knowledge on the accused 's part was necessary to 

(')Vol.XIV, p. 158. 
(') See Vol. XI, pp. 100-1. 
( 3) See Vol. lV, p. 88 and Vol. XIV, p. 7. 
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make him guilty,(1) and the three reports by British and Canadian trial 
contained in Volume IV also provide, inter a/ia, some evidence that an 
accused must have had knowleJge of the offences of his troops.(2) Similarly 
in the trial of Baba Masao by an Australian Military Court at Rabaul, the 
Judge Advocate advised the Court that" In order to succeed the prosecution 
must prove ... that war crimes were committed as a result of the accused's 
failure to discharge his duties as a commander either by deliberately failing 
in his duties or by culpably or wilfully disregarding them, not caring whether 
this resulted in the commission of a war crime or not ".(3) 

A study of a passage from the judgment delivered in the Trial of Field 
Marshal Erhard Milch by a United States Military Tribunal at Nuremberg, 
from 2nd January, 1947, to 17th April, 1947, in which the Tribunal dealt 
with the accused's alleged responsibility under Count Two bas shown that 
the accused was held not guilty of being implicated in the conducting of the 
illegal experiments referred to because the Tribunal was not satisfied that he 
knew of their illegal nature ; no duty to find whether they had such a nature 
is mentioned.(4) Similarly the type of liability described by_ the Judge 
Advocate in the Trial of Frans Schonfeld and nine others by a Briti h 
Military Court, Essen, 11th-26th June, 1946, assumed knowledge on the 
part of the accused : " Criminal responsibility might al o arise, in the case 
of a person occupying a position of authority, through culpable negligence, 
for example, if Harders had reasonable grounds for supposing that his men 
were going to indulge in committing a war crime against their opponents­
whether they be Dutch Resistance opponents or Allied airmen opponent -
and in fact they did so, and he failed to take all reasonable tep to prevent 
such an occurrence. l think, if such a doctrine were to be invoked in thi 
case, the court, before acting upon it to the detriment of Harders would 
require to be satisfied that Hardegan, prior to leaving for Tilburg on 9th 
July, 1944, had apprised Harders that it was their intention to murder an 
uspicious characters they found. In any event, the court would have to be 

satisfied that the crimes alleged were the natural result of the negligence of 
the accused ; in other words, that a direction from Harder , given at the 
correct time, would have prevented any unjustifiable killing taking place. "(5 

Among the accused in the trials reported on in Volume V there appeared 
two higher officers alleged to have had an overall respon ibility for certain 
purported proceedings taken against Allied victim by per on under their 
command. Reference should be made in this connection to the evidence 
relating to Major General Shigeru Sawada(6) and General Tanaka Hisakasu.(7) 
Both were found guilty, but the Confirming Authority di approved the 
sentences passed on the second accused. It will be recalled that both 
generals were away from the scene at the time when the purported trials 
were held. Whereas Shigeru Sawada was personally informed of the pro­
ceedings on his return, however, and also admitted having bad jurisdiction 

(') See Vol. IV, pp. 88-89. 
(') See Vol. IV, p. 89. 
(3) Vol. XI, p. ro. 
(•) See Vol. IV, pp. 89-91 and Vol. Vll, pp. 61-63. 
(•) Vol. XI, pp. 70-1. 
(') See pp. 1, 4-5 and 8 of Vol. V. 
(') See pp. 66, 68 and 70 of Vol. V. 
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over the pri on where certain of the victims bad been incarcerated under the 
c ndilion described on p. 6 of Volume V, Tanaka Hisakasu did not 
return to hi command headquarters until after the execution of the victim 
and 11·0s not pro1·ed to hm·e known in advance that the trial would not be fair 
or to have known or had rea onable grounds to believe that, if the prisoner 
hould be convicted, the execution of the sentence would be carried out 

without hi con··ent, which wa required by Japanese law.(1) 

Jn the judgment in the Pohl Trial, the accused Erwin Tscbentscher, who 
had been a battalion commander of a supply column, and a company com­
mander on the Russian Front during 1941 , was held not responsible for the 
murder of Jewish civilians and other non-combatants in Poland and the 
Ukrai ne by members of hi commands at that time. The Tribunal found 
that be had no ' actual kn owledge" of these offences, and added that the 
deci ion of the Supreme Court in the Yamashita Trial " does not apply 
to the defendant Tschent cher " for, "conceding the evidence of the 
Pro ecution to be true a to the participation of subordinates under his 
ommand, uch part icipation by them was not of sufficient magnitude or 

duration to con ti tute notice to the defendant, and thus give an opportunity 
to control thei r actions. Therefore, the Tribunal finds and adjudges that 
the defe ndant Tscbentscher is not guilty of participating in the murders and 
a troc1 t1c committed in the Russian campaign as alleged by the 
p ro ecution. "(2) 

The Judgment in the High Command Trial stated that a high commander 
.. ha the right to assume that deta ils entrusted to responsible subordinates 
will be legally executed ". Criminal responsibility does not automatically 
attach to him for all act of his subordinates. There must be an unlawful 
'iCt on his part or a failure to upervise his subordinates constituting criminal 
negligence on his part. Later the Tribunal stated explicitly that " the com­
mander must have knowledge of these offences and acquiesce or participate 
or criminally neglect to interfe re in their commission and that the offences 
committed must be patently criminal " .(3) A similar test was applied to 

!fences committed by unit taki ng orders from other authorities : " The 
ole question then as to such defendants in this case is whether or not they 

knew of the criminal activi ties of the Einsatzgruppen or the Security Police 
and S.D. and neglected to suppre them. . . . When we discuss the evidence 
against the various defendant , we shall treat with greater detail the evidence 
rela ting to the activi tie of the Einsatzgruppen in the commands of the 
va rious defendant , and to what extent, if any, such activities were known 
to and acquiesced in or upported by them. " (4) 

(1) Vol. V, pp. 78-79. 

(') Vol. VII, pp. 63- 64. (Italic inserted). In the Flick Trial, the accused Flick was 
hown to have had " knowledge and approval " of the acts of a subordinate, Weiss, for 

which he was held jointly responsible : See Vol. IX, p. 54. 

(') 1t will be noted that the last nine words of the passage quoted add a further restrict.ion 
to the commander 's responsibility, one not recognised in other trials reported upon in 
these volunes, in which trials it was assumed that if the commander knew that his subor­
dinates were carrying out acts which were in fact illegal he would not then be able to plead 
that he did not know that such acts were illegal. 

(') See Vol. XD, pp. 110-11 1, where other examples of the Tribunal 's attitude to this 
que tion of knowledge are set out or referred to. , · 
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It appears however that, in suitable circumstances, the requirement of 
knowledge may be dispensed with. On certain occasions(1-) the Tribunal 
laid down that accused " should have had ... knowledge " of reports made 
to them of offences committed, and the Tribunal adopted " as a correct 
statement of law " the opinion of the Tribunal in the Hostages Trial that : 

" Want of knowledge of the contents of reports made to him [i.e. to 
the Commanding General) is not a defence. Reports to Commanding 
Generals are made for their special benefit. Any failure to acquaint 
themselves with the contents of such reports, a failure to require addi­
tional reports where inadequacy appears on their face, constitutes a 
dereliction of duty which he cannot use in his own behalf. "(2) 

Some support is given, in fact , as will be shown, to the view that a com­
mander has a duty, not only to prevent crimes of which he- ha knowledge 
or which seem to him likely to occur, but also to take reasonable steps to 
discover the standard of conduct of his troops, and it may be that th is view 
will gain ground. 

The Supreme Court of the United States held that General Yama_shita 
had a duty to " take such measures as were within his power and appropria te 
in the circumstances to protect prisoners of war and the civilian population '' 
that is to say to prevent offences against them from being committed. The 
use of the term " appropriate in the circumstances " serves to underline 
the remark made previously that a great discretion is left to the Court 
to decide exactly where the responsibility of the commander shall cease, 
since no international agreement or usage lays down what these measures 
are. The Commission which tried Yamashita seemed to assume that he 
had had a duty to " discover and control " the acts of his subordinates : 

" It is absurd . . . to consider a commander a murderer or rapi t 
because one of his soldiers commit a murder or a rape. evertheles , 
where murder and rape and vicious, revengeful actions are wide pread 
offences, and there is no effective attempt by a commander to disc?ver 
and control the criminal acts, such a commander may be held responsible 
even criminally liable, for the lawless acts of his troops, depending up n 
their nature and the circumstances surrounding them. ' "(3) 

The majority judgment of the Supreme Court would appear to have l_eft 
open the possibility that, in certain circumstance , such a duty could exist. 
In dissenting, Mr. Justice Murphy expressed the opinion that : ' Had t~~re 
been some element of knowledge or direct connection with the atroc1t1e 
the problem would be entirely different" . 

(1) Quoted in Vol. XD, pp. 111-11 2. . . . 
( 1) See Vol. VIII, p. 71 and Vol. XII, p. 11 2. In the notes to the Yamas~lfa Trial 1t was 

suggested that : " Short of maintaining that a Comm_a nde~ has a duty to d,sco l'er the state 
of discipline prevailing among his troops, Courts dealmg with cases such as those at pr~nt 
under discussion may in suitable instances have regarded means of knowledge as bemg 
the same as knowledge itself. This presumption has been defined as follows : . 

" • Means of knowledge and knowledge itself are, in leg~] effect, the same thing where 
there is enough to put a party on inquiry. Knowledge which one bas or ought_ to have 
under the circumstances is imputed to him. . . . In other words, whatever fairly puts 
a person on inquiry is sufficient notice where the _means of knowled~e are at hand ; 
and if he omits to inquire, he is then chargeable with ~II the facts w~1ch, by a !)roper 
inquiry, he might have ascertained. A person has no _right to shut his eyes or htS ears 
to avoid information, and then say that he had no notice: he does wrong n,01.,to heed 
to " signs and signals " seen by him.' (39 Am. Jur., pp. 236-237, Sec. 1-.) (Vol. 
IV, pp. 94-95.) 
(1) Vol. IV, p. 35. 
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Certain pa age from the judgment of the United States Military Tribunal 
which tried Karl Brandt and Others at Nuremburg, from 9th December, 
1946 to 20th Augu t, 1947 (The Doctors' Trial) , which have been quoted 
on page 91- 93 of Volume IV, indicate that the Military Tribunal which 
onducted that trial a urned that certain accused were under a duty to make 

a ti e investigations to find whether certain experiments made by their 
ubordinate were legal, e pecially in the sense that the subjects had given 

the ir voluntary consent. The Tri bunal stated, inter a/ia : " The duty and 
re pon ibi lity for a certa ini ng the quality of the consent rests upon each 
individual who initiate , direct , or engages in the experiment. It is a 
per onal duty and re ponsibility which may not be delegated to another with 
impunity". 

El ewhere the Judgment in the Doctors' Trial stated that : " Occupying 
the po ition he did and being a physician of ability and experience, the duty 
re ted upon him [Karl Brandt] to make some adequate investigation con-
eming the medical experiment which he knew had been, were being, and 

doubtle would continue to be, conducted in the concentration camps," 
and it may be that the fact that Milch was not " a physician of ability and 
e perience," and the circum tance that " His position involved vast responsi­
bi litie covering a wide indu trial field , and there were certainly countless 
ubordinate fields within the Luftwaffe of which be had only cursory know­

ledge " including the conduct of medical experiments, go far towards explain­
ing why hi judges excu ed Milch of a duty to discover whether the experi­
ments carried out by per n within his general command were of a legal 
character.(1) 

Speaking of one of the accused before it, the Tribunal acting in the Pohl 
Trial aid : 

" Mummenthy's a ertion that he did not know what was happening 
in the labour camp and enterprises under his jurisdiction does not 
exonerate him. It ll'as his duty to know. "(2) 

The Judgment delivered in the Tokyo Trial includes an interesting passage 
on responsibility for offence against prisoners of war which, apart from its 
general interest, is significant as showing that the International Military 
Tribunal of the Far East al o was willing to postulate a duty on the part 
of a uperior to find out whether offences were being committed by his 
ubord inates : 

' In general the re p nsibility for prisoners held by Japan may be 
lated to have rested upon : 

( I) Member of the Government ; 

(2) Military or aval Officers in command of formations having 
prisoners in their po se sion ; 

(3) Officials in those departments which were concerned with the 
well-being of prisoner · 

(4) Officials, whether civilian, military, or naval, having direct and 
immediate control of prisoners. 

(') Vol. VIL, p . 63 . 
(- Ita lics inserted. 
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" It is the duty of all those on whom responsibility re ts to secure proper 
treatment of prisoners and to prevent their ill-treatment by establishing and 
securing the continuous and efficient working of a system appropriate for 
these purposes. Such persons fail in this duty and become re ponsible for 
ill-treatment of prisoners if : 

(I) They fail to establish such a system · 
(2) Having established such a system, they fail to secure it continued 

and efficient working. 
" Each of such persons has a duty to ascertain that the system i 

working and if he neglects to do so he is responsible. He doe not 
discharge his duty by merely instituting an appropriate sy tern and 
thereafter neglecting to learn of its application. An Army Commander 
or a Minister of War, for example, must be at the same pain to en ure 
obedience to his orders in this respect as he would in respect of other 
orders he has issued on matters of the first importance. 

" Nevertheless, such persons are not responsible if a proper y tern 
and its continuous efficient functioning be provided for, and con entional 
war crimes be committed, unless : 

{I) They had knowledge that such crimes were being committed, 
and having such knowledge they failed to take such step a were 
within their power to prevent the commission of such crime in th 
future, or, 

(2) They are at fault in having failed to acquire such kno1dedge. 
" If such a person had, or should, but for negligence or supinene 

have had such knowledge he is not excused for inaction if hi offi e 
required or permitted him to take any action to prevent such crime . 
On the other hand, it is not enough for the exculpation of a person, 
otherwise responsible, for him to show that h~ accepted a surance 
from others more directly associated with the control of the prisoner 
if having regard to the position of those others, to the frequency of 
reports of such crimes, or to any other circumstances he should have 
been put upon further enquiry as to whether these assurances were true 
or untrue. That crimes are notorious, numerous and wide pread as to 
time and place are matters to be considered in imputing knowledge. 

" A member of a Cabinet which, collectively, a one of the principal 
organs of the Government, is responsible for the care of pri on~rs _is not 
absolved from responsibility if, having knowledge of the comm, s1on of 
the crimes in the sense already discussed, and omitting or faiJjng to 
secure the taking of measures to prevent the commj sion of s_uch crim~ 
in the future he elects to continue as a member of the Cabinet. Th1 
is the positio~ even though the Departmen~ of which he ha_ the charge 
is not directly concerned with the care of prisoners. A_ Cab met_ member 
may resign. If he has knowledge of ill-treatment of p~•s~ners, 1 po~ver­
less to prevent future ill-treatment, but elects to r~mam m th~ ~~bmet, 
thereby continuing to participate in its collective _r~s~ns1b1Jity ~or 
protection of prisoners, he willingly assumes respons1b1bty for any ill­
treatment in the future . 

" Army or Navy Commanders can, by order, secure proper treatment 
and prevent ill-treatment of prisoners. So can Ministers of War and 
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of the avy. If crime are committed against prisoners under their 
control , of the likely occurrence of which they had, or should have had 
knowledge in advance, they are responsible for those crimes. If, for 
example, it be shown that within the units under his command con­
ventional , ar crime have been committed of which he knew or should 
have known, a commander who takes no adequate steps to prevent the 
occurrence of such crime in the future will be responsible for such 
future crimes. 

" Departmental officials having knowledge of ill-treatment of 
prisoners are not re pon ible for reason of their failure to resign ; but 
if their functions included the administration of the system of protection 
of prisoners and if they had or should have had knowledge of crimes 
and did nothing effective, to the extent of their powers, to prevent their 
occurrence in the future, then they are responsible for such future 
crimes, "(1) 

The Tribunal acting in the High Command Trial dealt with, inter alia, the 
po ition of a commanding officer who knows that men under his command 
are committing violations of international law in pursuance of order~ from 
his uperior passed down independently of him. While admitting the 
difficulty of his position,(2) the Tribunal held that " by doing nothing 
he cannot wash his hands of international responsibility. His only defence 
lies in the fact that the order was from a superior, which Control Council 
Law o. IO declare con titute only a mitigating circumstance. "(3) 

The Tribunal wa willing to admit that a commanding General 's responsi­
bilit~ under internat ional la\ fo r conditions in territory under the occupation 
of his troops could to ome extent be affected by his status under the military 
and other municipal law of hi country.(4) The responsibility of com­
mande:s of occupied territorie was aid to be fixed , inter alia, by " the 
authority of the commander which has been delegated to him by his own 
govemm~nt. . . . It mu t be borne in mind that a military commander, 
whether 1t be of an occupied territory or otherwise, is subject both to the 
orders of hi military superior and the State itself as to his jurisdiction and 
function . " The Yamashita Case was distinguished from the present on 
the grounds of a differing extent of authority permitted by the State to the 
accu ed involved . 

In the Tribunal" opinion, however, the doctrine that a commander's 
g?~ernmenta_l authoritie may in effect relieve him of certain of hi responsi­
bility under internat ional law ha it limit : " ... under international law 
and accepted u age of ci vi li ed nations " a military commander in an 
ccupied area " has certain re p n ibilitie which he cannot set aside or 

ignore by rea on of activitie of hi own State within his area " . Further­
more, the Tribunal eem to have felt that. while none of the accused had the 

('J Official Transcrip~ o'. the Judgment of the International Military Tribunal for the Far 
&, t , pp. 29-32. (Jtalrcs mserted). 

(') See Vol. XU, p. 74. 
<:> An_ appl~t!~n of thi ruling_ by the Tri)mn'.1-1 is described in Vol. XU, pp. 106-107. 
() Thi poss1b1hty has not received ttenuon m other reasoned Judgments reported in 

these volumes. The decision of the Supreme Court in the Yamashita Case laid down the 
duty of_ a commander to take u. h measures as were within his power and appropriate 
m Lhe c1rcum tances to protect p~oners of war and the civilian population (see Vol. IV, 
pp. 42-44). The Supreme Court did not use the word " within his authority "and would 
appear to have meant "within his phy ical power ". 
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wide powers of a Yamashita, their authority was nevertheless very extensive. 
The accused would be responsible for all crimes committed by the Einsatz­
gruppen of the Security Police and S.D. of which they had knowledge and 
which they neglected to suppress. 

The specific reference to the Einsatzgruppen arose from the fact that the 
Defence had asserted " that the executive power of field commanders did 
not extend to the activities of certain economic and police agencies hich 
operated within their areas ". It will be recalled that the Tribunal before 
which the Hostages Trial was held expressed the same opinion as the present 
Tribunal and a part of the Judgment in that Trial was quoted, inter a/ia, b 
the Tribunal acting in the High Command Trial : 

" It is the duty of the commanding general in occupied territory to 
maintain peace and order, punish crime and protect lives and property. 
This duty extends not only to the inhabitants of the occupied territory 
but to his own troops and auxiliaries as well. The commanding general 
of occupied territory having executive authority as well as military 
command, will not be heard to say that a unit taking unlawful order 
from someone other than himself, was responsible for the crime and that 
he is thereby absolved from responsibility. It i here claimed, for 
example, that certain S.S. units under the direct command of Heinrich 
Himmler committed certain of the atrocities herein charged without 
the knowledge, consent or approval of these defendant . But this 
cannot be a defence for the commanding general of occupied territory. 
The duty and responsibility for maintaining peace and order, and the 
prevention of crime rests upon the commanding general. He cannot 
ignore obvious facts and plead ignorance as a defence. ' (1 

Further, it appears that, just as a commanding general has wide re pon i­
bilities under international law, so also is he allowed considerable latitude 
in the ways in which he fulfills these responsibilities ; the Tribunal held that 
" the duty imposed upon a military commander i the protection of th 
civilian population. Whether this protection be assured by the pro ecution 
of soldiers charged with offences against the civilian population or whether 
it be assured by disciplinary measures or otherwise, i immaterial from an 
international standpoint."(!) 

The judgment delivered in the Hostages Trial has already been referred 
to in these pages on the question of the extent to which a commanding general 
in occupied territory may be held liable for the offences of troops under hi 
command. It may be convenient to summarise the relevant pas age .(3) 

Three points in particular are worthy of note : (a) a commander having 
executive authority over occupied territory-in effect the person on whom 
rests principally the obligations laid down in Section III (Military Authority 
over the Territory of the Hostile State) of Hague Convention o. rv of 1907 
-shall not be able to plead that offences were committed, within the occupied 
territory under his authority, by persons taking orders from authoritie 
other than himself, as the S.S. took orders directly from Himmler and the 
same applies to subordinate commanders to whom executive powers have 
been delegated ; (b) such a commander-and indeed any c mmander- will 

(1) See Vol. VII, pp. 69-70 and Vol. XII, pp. 107-110. 
( 1) See Vol. XII, p. 83. 
(') These are set out in Vol. Vlll, pp. 69-70. 



76 T H E P AR T IES TO C RIMES 

not u ually be permitted to deny knowledge of the contents of reports made 
pecially for his benefit ; and (c) a commanding general will usually be held 

liable for events during hi temporary absence from headquarters which 
ari e ou t of a " general pre cribed policy formulated by him." 

The judgment el ewhere reinforced the first principle by stating that a 
commanding general of occupied territory " cannot escape responsibility 
by a claim of a want of authority. The authority is inherent in his position 
a commanding general of occupied territory. The primary responsibility 
for the prevention and punishment of crime lies with the commanding general, 
a respon ibiljty from which he cannot escape by denying his authority over 
the perpetrator . " From th i rule it follows that a commanding general 
cannot hide behind a " puppet government " and plead that he is not 
re p n ible for their act ; the Tribunal applied this conclusion to the accused 
on Leyser who was commanding general of a corps area.(1) Elsewhere, 

the Tribunal repeated : " We must assert again, in view of the defendant's 
tatement that the respon ibility for the taking of reprisal measures rested 

wi th the div i ional commander and the Croatian government, that a corps 
commander must be held re pon ible for the acts of his subordinate com­
mander in carrying out his orders and for acts which the corps commander 
knew or ought to have known about." 

(ix) S~FF OFFICERS 

A comparison of the evidence relating to the accused Foertsch and von 
Geitner(2), two of the accused in the Hostages Trial, and the findings of 
the Tribunal upon them indicates the limits beyond wruch the Tribunal 
found it impo ible to hold a chief of staff liable for the acts of the subordin­
ates of his commander. The Tribunal took the view, for instance, that a 
chief of staff could not be held responsible for the outcome of his commander's 
order which he approved from the point of view of form, and issued on 
the latter's behalf. 

Of Foertsch the Tribunal concluded that " the nature of the position 
of the defendant Foertsch as Chief of Staff, his entire want of command 
authority in the field , his attempts to procure the rescission of certain unlawful 
orders and the mitigation of others, as well as the want of direct evidence 
placing responsibility upon him, leads us to conclude that the Prosecution 
has failed to make a ca e against the defendant. No overt act from which 
a criminal intent could be inferred, has been established. 

" That he had knowledge of the doing of acts which we have herein 
held to be unlawful under International Law cannot be doubted. It is 
not enough to say that he must have been a guilty participant. It 
mu t be shown by some re ponsible act that he was. Many of these 
acts were committed by orgarusations over which the Wehrmacht with 
the exception of _the commanding general, had no control at all. Many 
~thers were ~me~ out through re~ular channels over his voiced objec­
tion or pass1 ve res1stence. The evidence fails to show the commission 
of an unlawful act whfoh was the result of any action, affirmative or 
passive, on the part of this defendant. His mere knowledge of the 
happerung of unlawful acts does not meet the requirements of criminal 

(') See Vol. Vlll, pp. 72-74. 
(2) For this evidence see Vol. VIlJ, pp. 42--43. 
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law. He must be one who orders, abets or takes a consenting part 
in the crime. We cannot say that the defendant met the foregoing 
requirements as to participation. We are required to say therefore that 
the evidence does not show beyond a reasonable doubt that the defendant 
Foertsch is guilty on any of the counts charged. " 

Von Geitner was also found not guilty, on the grounds of his not having 
been shown to have taken any consenting part in illegal acts, " coupled with 
the nature and responsibilities of his position and the want of authority 
on his part to prevent the execution of the unlawful acts charged. "(1) 

On the other hand, two trials reported in Volume V of this series have 
shown that a Chief of Staff may be held guilty of committing war crimes(2) . 

Certainly the position of Chief of Staff provides no immunity upon its 
holder and the responsibility of such a person for war crimes must be judged 
upon the facts of each case. An examination of the relevant facts of the 
two trials mentioned above shows that the chiefs of staff who were held 
guilty took a closer and more willing and active part in the offences charged 
than did Foertsch and von Geitner.(3) 

The question of the extent of responsibility of staff officers arose again 
in the High Command Trial. Here the Tribunal held(4) that the fact that 
Geitner and Foertsch were acquitted in the Hostages Trial did not sigrufy 
that staff officers were absolved from all criminal responsibility for matters 
in which their commanding officer could be held re ponsible. The Tribunal 
regarded as sound the finding in the previous trial but held that " the facts 
in that case are not applicable to any defendant on trial in this case." 

On the other hand the Tribunal ruled that " If the basic idea is criminal 
under international law, the staff officer who puts that idea into the form of 
a military order, either himself or through subordinates under him, or take 
personal action to see that it is properly distributed to those units where it 
becomes effective commits a criminal act under international law " ; wherea 
the preparation, and approval as to form, of criminal orders, and the distribu­
tion of such orders, appeared among the duties of either Foertsch or von 
Geitner, who were nevertheless acquitted. It should be added, however, 
that the detailed legal drafting of these orders was in the bands of a legal 
department or officer outside the authority of the two accused named.(5) 

A chief of staff cannot, apparently, be held guilty of crimes of omissi n 
as a commanding general may be.(6) " A failure to properly exercise 
command authority " , said the Judgment, "is not the responsibility of a 
chief of staff ".(7) The Tribunal pointed out that "it was of course the 
duty of a chief of staff to keep [his] commander informed of the activities 
which took place within the field of his command insofar at least as they 
were considered of sufficient importance by such commander", but it 
appears from the context that the Tribunal regarded such duty as being one 
laid down by German military law and not one existing under international 

(') Vol. VUl, pp. 75-76. 
( 1) See Vol. V, p. 79. 
( 1) Compare Vol. V, pp. 62, 63, 67, 68 and 69 with pp. 42--43 of Vol. Vlll. 
(') See Vol. XII, p. 80. 
(5) See Vol. VIIl, pp. 42--43. 
( 1) See p. 62. 
(7) See Vol. XII, p. 81. 
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Jaw.(1) If it were la id do\ n by international law that a chief of staff must 
I... ep hi commancting officer info rmed of certain matters then it would be 
po ible for the chief of taff to be guilty of a war crime of omission, i.e. a 
fa il ure to fulfil his own duty a a taff officer not his superiors " command 
a ut hority referred to above. The Tribunal's words do not, however, 
a llow it to be said that a chief of staff may be guilty of such a war crime of 
omi ion. 

Thi conclusion is borne out by other words of the Tribunal indicating 
that only p ositive action can make a chief of staff guilty : " In the absence 
f participation in criminal order or their execution within a command, 

a ch ief of taff does not become criminally responsible for criminal acts 
occurring therein "(2) 

The opportunity of a chief of staff to commit war crimes seems, in the 
pinion of the Tribunal to ari e from his power "to issue orders and direc­

ti ve in the name of hi commander ", a power which varies widely in practice 
but which may allow ufficient exercise of initiative and discretion to involve 
the chief of staff in the commission of offences under the laws and usages 
of war. (3) 

Extract made in Volume XLI from the Judgment of the Tribunal on the 
a cu ed Woehler(") seemed to indicate that a chief of staff may be held 
re ponsible for war crime committed as a result of his orders if such orders 
a re not " basic orders " such as " necessarily would be submitted to a 
commander-in-chief " but orders which " a chief of staff would normally 
i ue of his own volition. " 

The fact that the making of a substantial contribution to the drafting of an 
illegal order (a di tinct from approving it from the point of view of form) 
may make an accused criminally liable was shown by the passages from the 
Judgment dealing with the accused Lehmann (5) and Warlimont.(6) 

The International Military Tribunal for the Far East had no hesitation 
in declaring a Chief-of-Staff responsible for war crimes, but it will be observed 
that the following pas age from its Judgment indicates that the accused 
involved had been " in a posit ion to influence policy " : 

" In October, 1944, Muto became Chief-of-Staff to Yamashita in the 
Philippines. He held that post until the Surrender. His position was 
now very different from that which he held during the so-called " Rape 
of anking ". He was now in a position to influence policy. During 
b is tenure or office as such Chief-of-Staff a campaign of massacre, 
torture and other atrocities was waged by the Japanese troops on the 
civilian population and prisoners of war and civilian internees were 
starved tortured and murdered. Muto shares responsibility for these 
gro breaches of the Law of War. We reject his defence that he knew 
nothing of these occurrence . It i wholly incredible. The Tribunal 
find Muto guilty on Count 54 and 55. "('7) 

( 1) See Vol. XII, pp. 80--81. 
(') See Vol. XII, p . 81. 
(•) See Vol. xn, pp. 81-82. 
(') See Vol. XU, pp. 11 3- 115. 
( 5) See Vol. XU, pp. 116--118. 
(' ) See Vol. XII, p. 118. 
(7) Official transcript of the Judgment of the International Military Tribunal for the Far E:a.st, p. 1186. 
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(x) PARACHUTE TROOPS 

In tlie trial of Kurt Student by a British Military Court, Luneberg, ~r­
many, 6th- 10th May, 1946, the accused claimed that the t~mpor~ d~ta1lmg 
of prisoners to work in the fighting zone was unavoidable 1~ airbo~e 
operations. Jn his summing up, the Judge Advocate made an mterestmg 
observation on the question whether parachute troop should occup~ the 
same position as others in relation to the provisions _of t~e Inte!'°at1onal 
Conventions on the Conduct of Warfare. · • Parachutists, he aid to the 
Court, " are not like ordinary soldiers. They have difficult si tuation to 
deal with and they often have to work in small numbers. They have to work 
on their own initiative and it is for you, as soldiers, to say whether _the sa~e 
standard must be adopted by a parachutist when he is dropped m hosti le 
country in small numbers as with the ordinary s_oldier i~ ~he ordinary infantry 
attack and it is for you to decide whether on this expedition those paratroop 
would not be told that they would have to be ruthless, that they would ha _e 
to fight hard and they would have difficult circumstances to get over but_ th~,r 
paramount object must be to carry u~ the plan.. Now, gentlemen, I mv1te 
you later on to consider how parachutists are trained and how they must be 
trained for their difficult duties. I am bound to say here that the Defen~ 
are saying in the case of thi s particular formation trained by Student that 1t 
wa trained most humanely, that they would be clear a to hat to do and 
that they would behave strictly in accordance with the laws and us~ge ?f 
war. I will say no more on that point but it is one, no doubt, ~ h1ch will 
occur to you and you will have to consider the cond~ct of the ~ara hute trO?P 
in the positions in which they were brought. I thmk you w,11 take the 1ew 
that the Defence feels that the Hague Convention and International Agr_ e­
ments are out of date in that they act rather harshly on the parachutL t. 
and they would make them read no doubt so that the parachut i t wo_uld n t 

come under thi International Law which is intended to make fightmg le 
evere for non-combatant and combatants alike. "(1) 

This question has not been the ubject of authoritative ~ronounceme~t in 
any other trial brought to the notice of the United at,on War n me­
Commiss ion. 

(') Vol. IV, p. 11 2. 

( J 7 } I • 
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SOME TYPES OF VICTIMS 
OF CRIMES 

Some words should be aid regarding some of the categories of person 
protected by international criminal law as it now exists, in order to demon­
trate the extent of the protection afforded. 

I. PR1s0 ERS OF WAR 

(i) If a capti~e has not been a lawful belligerent before capture, he does 
not become entitled to full pri oner of war protection on being taken prisoner. 
The categories who are entitled to such protection on capture are tho!!e 
who fa ll within the term of Articles 1-3 of the Hague Regulations : 

" Article I. The laws, rights and duties of war apply not only to the 
army, but also to militia and volunteer corps fulfilling all the following 
onditions: 

(I) They must be commanded by a person responsible for his 
ubordinates ; 

(2) They must have a fixed distinctive sign recognizable at a distance; 
(3) They must carry arms openly ; and 

(4) They must conduct their operations in accordance with the laws 
and customs of war. 

1n countrie~ where mi~tia or volunteer corps constitute the army, or 
form part of 1t, they are mcluded under the denomination • army.• 

Article 2. The inhabitants of a territory not under occupation who, 
on t~e a~proach of th~ enemy, pontaneously take up arms to resist 
~he mvadmg troops without having had time to organize themselves 
m accordance wi th Article 1, shall be regarded as belligerents if they 
carry arm openly, and if they respect the laws and custoffii of war. 

Article 3. The armed forces of the belligerents may consist of com­
batants and no~-combalant . In the case of capture by the enemy, 
both have the nght to be treated as prisoners of war." 

The Tribun_al act :~g in the Hostages Trial was faced with the question 
wh~ther certam ~lligerent unit could be regarded as lawful under inter­
national law a laid down in the Hague Regulations : 

. " There is conv~cing evidence in the record that certain band units 
in both Yugoslavia and Greece complied with the requirements of 
Jntemational Law entitling them to the status of a lawful belligerent. 
But the greater portion of the partisan bands failed to comply with the 
rules of war entitling them to be accorded the rights of a lawful belli­
gerent. The evidence faHs to establish beyond a reasonable doubt that 
the incid nt involved in ,he present case concern partisan troops having 
the tatus of lawful belligerent . 
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" The evidence shows that the bands were sometimes designated as 
units common to military organisation. They, however had no 
common uniform. They generally wore civilian clothes although parts 
of German, Italian and Serbian uniforms were used to the extent they 
could be obtained. The Soviet Star was generally worn as in ignia. 
The evidence will not sustain a finding that it was such that it could 
be seen at a distance. Neither did they carry their arms openly except 
when it was to their advantage to do so. There is some evidence that 
various groups of the resistance forces were commanded by a centralised 
command, such as the partisans of Marshal Tito, the Chetniks of Draja 
Mihailovitch and the Edes of General Zervas. It is in evidence al o that 
a few partisan bands met the requirements of lawful belligerency._ The 
bands, however, with which we are dealing in this case were not shown 
by satisfactory evidence to have met the requirements. Thi means, 
of course, that captured members of these unlawful group were not 
entitled to be treated as prisoners of war. No crime can be properly 
charged against the defendants for the killing of such captured members 
of the resistance forces, they being franctireurs .... 

"Guerrilla warfare is said to exist where, after the capitulation of 
the main part of the armed forces, the surrender of the government and 
the occupation of its territory, the remnant of the defeated army or the 
inhabitants themselves continue hostilities by harassing the enemy with 
unorganised forces ordinarily not strong enough to meet the enemy in 
pitched battle. They are placed much in the same position as a spy. 
By the law of war it is lawful to use spies. Nevertheles , a spy when 
captured, may be shot because the belligerent has the right, by means 
of an effective deterrent punishment, to defend against the grave dangers 
of enemy spying. The principle therein involved applie to guerrillas 
who are not lawful belligerents. Just as the spy may act lawfully for bi 
country and at the same time be a war criminal to the enemy, o guerrilla 
may render great service to their country and, in the event of uccess, 
become heroes even, still they remain war criminals in the eye of the 
enemy and may be treated as such. In no other way can an army 
guard and protect itself from the gadfly tactics of such armed resistance. 
And, on the other hand, members· of such resistance fo rce mu t accept 
the increased risks involved in this mode of fighting. Such fo rces are 
technically not lawful belligerents and are not entitled to protection a 
prisoners of war when captured. . . . Fighting is legitimate only for the 
combatant personnel of a country. It is only this group that is entitled 
to treatment as prisoners of war and incurs no liability bey nd detent ion 
after capture or surrender. 

" It is contended by the prosecution that the o-called guerrilla 
were in fact irregular troops. A preliminary discussion of the subject 
is essential to a proper determination of the applicable Im . Member 
of militia or a volunteer corps, even though they are not a p rt of the 
regular army, are lawful combatants if (a) they are commanded by a 
responsible person, (b) if they possess some distinctive in ignia which 
can be observed at a distance, (c) if they carry arms openly and (a) if 
they observe the laws and customs of war. See Chapter I, Article I 
Hague Regulations of 1907. In considering the evidence adduced on 

(il83i8) 
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this subject, the foregoing rules will be applied. The question whether 
a captured fighter is a guerrilla or an irregular is sometimes a close one 
that can be determined only by a careful evaluation of the evidence 
before the court. 

" The question of the rights of the population of an invaded and 
occupied country to resist has been the subject of many conventional 
debates. (Brussels Conference of 1874 · Hague Peace Conference of 
1899.) A review of the positions assumed by the various nations can 
erve no useful purpo e here for the simple reason that a compromise 

(Hague Regulations, 1907) wa reached which has remained the control­
ling authority in the fixing of a legal belligerency. If the requirements 
of the Hague Regulations, 1907, are met, a lawful belligerency exists ; 
if they are not met, it i an unlawful one. "(1) 

It would seem that in the Tribunal's opinion, it would be possible for a 
fighting group to be entitled to belligerent status under Article l of the 
Convention, even though not "supported by an organised govemment".(2) 

If a combatant falls out ide the category of legal combatant he becomes 
guilty of a type of war crime called war treason and may be executed on 
capture subject to the right to a fair trial.(3) 

(ii) Article 23(c of the Hague Regulations forbids the killing or wounding 
of an enemy who, having laid down his arms, or no longer having means of 
defence, has surrendered at di cretion.(4) The Regulations were drafted 
long before the pos ibility of airmen escaping from aircraft by parachute 
wa a practical po sibility ; nevertheless, Article 23(c) has been interpreted 
o as to protect baled-out airmen, whether captured by armed forces or 

ci ilian .(5) 

On the other hand, the decision of 1he United States Military Court at 
Dachau which tried Jo ef Hangolb hows that the mere fact of having 
baled out of an aircraft doe not automatically entitle an airman to prisoner 
of war tatu .(6) 

(iii) Furthermore, there i nu doubt that the protection afforded by the 
Hague and Geneva Conventions and by customary international law to 
pri oner of war attache to them wherever they are. This protection has 
been applied to prisoner interned not only in prisoner of war camps but 

(') Vol. VIII, pp. 56-59 and 75. El:;ewhere the Tribunal was called upon to decide 
½hether a certain group of Italian troops who resisted German demands for surrender 
could legally be shot on capture. The Tribunal found, on the contrary, that the Italian 
forces which o continued co resist " met all the requirements of the Hague Regulations 
as to belligerent status". (See Vol. VIll, pp. 71 - 72). For a further discussion of the appli­
cation of Article 1 of the Hague Regulations, see Vol. XI, pp. 27-29, and c/Vol. XII, pp._ 

5--6 and 94. 

·) Vol. Vlll, p. 58. ln the Trial of Carl Bauer, Ernst Schrameck and Herbert Fatten, a 
Permanent Military Tribunal at Dijon held that certain ~gular ~mbatants in. Frai:ice 
were entitled to prisoner of war treatment on capture but did not 10dicate whether 1t relied 
upon Article I or Article 2 of the Hague Regulations. See Vol. Vlll, pp. 16-19. 

(") See pp. 111- 112 and 113. 

(•) See p. 99. 

(5) For two instances among many, see Vol. I, pp. 85-86 and 91. 

(•) Vol.XIV, p. 88. 
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also in concentration camps.(1) Again, the Geneva Pri oners of War 
Convention tends to speak in terms of the conditions of pri oner of war 
camps and the treatment of prisoners of war while in such camps ; never­
theless the provisions of the Convention or the rules of customary law codified 
therein have been held applicable also to the conditions of prisoner of war 
while on the line of march between camps or while on the sea on their way 
to camps. 

Thus, in the trial of Arno Heering, held before a Briti h Military Court 
at Hanover, 24th-26th January, 1946, a member of a guard company 
was accused of ill-treating members of the British army and other Briti h 
and Allied nationals while on the march with a column of prisoners of war 
from Marienburg to Brunswick. The accused wa found guilty, the prose­
cutor having submitted that the column of march described in the trial wa 
to all intents the same and in the same position as a Pri oner of War Camp. 
All the duties set out in the Geneva Prisoner of War Convention, he claimed, 
fell on the shoulders of the accused.(2) 

Similarly, in the trial of Shoichi Yamamoto and other by an Au tralian 
Military Court at Rabaul, 20th-27th May, 1946, several accused were found 
guilty of " ill-treatment of prisoners of war between Sandakan and Ranau 
between 29th January 1945 and 28th February 1945 compe!Jed prisoners of 
war in their charge to march long forced marches under difficult condition 
when sick and underfed as a result whereof many of the said prisoner of 
war died". The offence proved took place when about 450 prisoner of 
war were being moved from one camp to another. 

That the protection of the laws and customs of war attache to prisoner 
of war wherever they may be is further proved by the trial of Ki hio 
Uchiyama and Mitsugu Fukuda by an Australian Military Court a Singa­
pore, 18th- 29th April, 1947. Here the accused were found guilty of" com­
mitting a war crime in that the on the high seas, between 4th July 1944 
and 8th September 1944 on a voyage from Singapore to Moji (Japan) 
abroad the s.s. " Rashin Maru " as officer in charge and non-commi ioned 
officer second in charge respecti vely of a draft of Allied pri oner of war 

( 1) During the course of the Be/sen Trial, Colonel Smith (Defence Counsel} pointed out 
that in one of the instances charged, where victims were prisoners of war, a British ubject 
who had been captured as a prisoner of war was transferred to the Concentration Camp. 
This was a clear international wrong, but the wrong consisted in cea ing to treat him a 
a prisoner of war, in taking him out of the camp, where he was protected by the Gene a 
Convention, and putting him in a concentration camp where he was e posed to the same 
treatment as any other inmate. The responsibility rested with those who sent him to 
Auschwitz or Belsen, but the responsibility of the people at Auschwitz and Belsen was 
the same in regard to that man as to any other inmate. Counsel did not know whether 
they even knew he was a prisoner of war. ln any case they had no option but to treat 
him as anyone else. . 

Jn his closing address, the Prosecutor claimed that Colonel Smith had uggested that 
the crime involved was the moving of the prisoner of war from the prisoner of war camp 
into the concentration camp and that anything which happened to him thereafter wa 
thereby excused. The Prosecutor found it difficult to accept the suggestion that if a man 
was ill-treated in a prisoner of war camp that was a war crime, but if the ii.I-treatment 
took place outside in the street or in a concentration camp, it was not . Insofar as it did 
not arrive at a special finding regarding the victim in question, who was mentioned on the 
Belsen Charge Sheet, the Court would appear to have rejected Colonel Smith's argument. 
(Vol. n, pp. 74, 106 and 121-122). 

( 2) See Vol. XI, pp. 79- 80. 
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fo r who-e well being they were responsible were, in violativ1 of the laws 
and usages of war together concerned in the inhumane treatment of the said 
pri oners of war thereby contributing to the physical and mental suffering 
of the id prisoners of war. " (1) 

2. C fYI LIA IN O CCUPIED TERRITORY AND ALLIED CIVILIANS IN ENEMY 
TERRITORY 

(i) The Hague Regulations are often assumed to protect the nationals of 
an occupied territory, but the use of the expressions " inhabitants " and 
' population " in Articles 44, 45, 50 and 52 of the Regulations attached to 

the nvention suggests that protection may also extend to certain inhabi­
tant of occupied territory who are not at the same time nationals of the 
country occupied fo r in tance, neutrals. The Preamble to the Convention 
tate that the pr vision thereof are intended " to serve as a general rule 

of conduct for the belligerent in their mutual relations and in their relations 
wi th the inhabitants". The word " inhabitants" is also used in the more 
~eU-~nown paragraph of the Preamble which has appeared from time to 
time m the e Volumes.(2) 

The Tribunal acting in the Justice Trial said the following of the definition 
f ' war crimes " in the Charter of the International Military Tribunal 

and in Law o. 10 : 

" ~e scope of enquiry as to war crimes is, of course, limited by the 
prov1s1ons properly construed of the Charter and C.C. Law 10. In 
~h i . particula~, the_ two enactments are in. substantial harmony. Both 
md1cate by mclus1on and exclusion the intent that the term ' war 
crimes ' hall be employed to cover acts in violation of the laws and 
customs of war directed against non-Germans, and shall not include 
atrocities committed by Germans against their own nationals. It will 
be observed that Article VI of the Charter enumerates as war crimes 
act against prisoners of war, persons on the seas, hostages, wanton 
destruction of citie and the like, devastation not justified by military 
necessity, plunder of public or private property (obviously not property 
of Germany or German ), and • ill-treatment or deportation to slave 
la~ur, or for any other purpose, of civilian population of, or in, occupied 
temtory '. C.C. Law 10, supra, employs similar language. It reads : 

' .. . ill-treatment or deportation to slave labour or for any other 
purpo e of civilian population from occupied territory. ' "(3) 

It wo~ld be going to_o far_ t~ _claim that this tendency to regard the Hague 
Convention as protectmg c1v1bans other than Allied civilians signifies that 
ex-enemies are protected,(4) but it should be noted that the protection of war 
crime courts ha been extended to certain neutrals, according to the municipal 

( 1) Vol. Xl, p . 80, note I. 

(') See p. 7, note I. 

(') Vol. VI, pp. 38-39. (Italics are in the original). Compare the quotation from the 
Krllf)p Trial judgment, on pp. 16-17. 

{') Sec pp. 86-88. 
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legislation of some countries. For instance, Article l of the Norwegian 
Law of 13th December, 1946, on the Punishment of Foreign War Criminals 
provides : 

" Acts which, by reason of their character, come within the scope of 
Norwegian criminal legislation are punishable, according to Norwegian 
law, if they were committed in violation of the laws and customs of war 
by enemy citizens or other aliens who were in enemy service or under 
enemy orders, and if the said acts were committed in Norway or were 
directed against Norwegian citizens or Norwegian interests. In ac­
cordance with the terms of the Civil Criminal Code No. 12, paragraph 4, 
with which should be read No. 13, paragraphs 1 and 3, the above 
provision applies also to acts committed abroad to the prejudice of 
Allied legal rights or of rights which, as laid down by Royal Proclamation, 
are deemed to be equivalent thereto. "(1) 

Certain categories of neutral citizens would seem also be be protected 
by Article l of the French Ordinance of 28th August, 1944, concerning the 
prosecution of war criminals, which provides as follows : 

" Article 1. Enemy nationals or agents of other than French 
nationality who are serving enemy administration or interests and who 
are guilty of crimes or offences committed since the beginning of 
hostilities, either in France or in territories under the authority of France, 
or against a French national, or a person under French protection, or 
a person serving or having served in the French armed forces, or a 
stateless person resident in French territory before 17th June, 1940, 
or a refugee residing in French territory, or against the property of any 
natural persons enumerated above, and against any French corporate 
bodies, shall be prosecuted by French military tribunals and shall be 
judged in accordance with the French laws in force, and according to the 
provisions set out in the present ordinance where such offences, even if 
committed at the time or under the pretext of an eixsting state of war, 
are not justified by the laws and customs of war."(:!) 

Article VII of the Chinese Law of 24th October, 1946, governing the trial 
of war criminals, provides that : 

" Alien combatants and non-combatants who committed any of the 
offences provided under Article II against the Allied Nations or their 
nation~ls, or against aliens under the protection of the Chinese Government, 
are subject to the application of the present law. " (1) 

(ii) On a narrow interpretation, the Hague Convention does not protect 
civilians outside of occupied territory since the heading of Section ll of the 
Hague Convention is "Military authority over the territory of the Hostile 
State ", but this has not in fact prevented courts from extending the protec­
tion of the laws and usages of war not only to All ied civilians on enemy soil 
but also to their children born on enemy soil. 

(1) Vol. m, p. 83 (Italics inserted). An explanatory memorandum of the _No~ 
Ministry of Justice and Police dealing with this law states that, in referring to npts which 
are equivalent to Allied rights, the draftsmen bad in mind particularly : (a) Danish citizens 
and their economic interests, and (b) neutral citiz.ens in Norway or other Allied anned 
fon:es or persons employed in other Allied war work. (Vol. m, p. 84). 

(") Vol llI. p. 93. 
(")Vol. XIV, pp. 156-7. (Italics inserted). 
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In the Hadamar Trial (the trial of Alphons KJein and six others before an 
merican Military Commission at Wiesbaden), various accused were found 

guilty of taking part in the deliberate killing of, among other people, over 
400 Polish and Soviet nationals, many if not most of whom were civilians, 
by inje~tions of poisonous drugs. Here, the fact that the offences took 
place in Hadamar, Germany and not in occupied territory, was ti-eated as 
entirely irrelevant.(1) 

Another example among the many, is the Bel1en Trial. In this trial, the 
offences committed in Auschwitz and those committed in Belsen were treated 
by the court as being on entirely the same footing, the fact that Belsen was on 
German territory and Auschwitz in occupied Poland being treated as beside 
the point from the legal point of view.(2) 

In the trial of Heinrich Gerike and seven others (the Velpke Children's 
Home case), various accu ed were found guilty of being concerned in the 
killing by wilful neglect of PoJjsh children born on German territory.(3) 

A similar trial was that of Georg Tyrolt and others by a British Military 
Court, Helm tedt 20th May-24th June, 1946.(4) 

It i clear that the rules laid down in the Hague Regulations must be 
followed in re pect of inhabitants of occupied territory who have been 
ent into the country of the occupant for forced labour, as had the mothers 

of the children who were sent into the Velpke home, and to children born to 
them while in captivity.(5) 

3. EX-ENEMY NATIONALS 

Enemy nationals are left unprotected in war crime trials proper, by contrast 
with trials of what are known a " crimes against humanity." For instance, 

(') Vol. I, pp. 46-54. 

( 2) Vol. II, pp. 4 and 121- 122. 1~ ~is opening statement in the trial, the Prosecutor quoted 
paragraphs 442 and 443 of the Bntrsh Manual of Military Law : 

" 442. War crimes may be divided into four different classes : 
(i) Violations of _the recognised rules of warfare by members of the armed forces . .. 

" 443. The_ more 1mporta~t vio!ation~ are the_ follow~ng : ill-treatment of prisoners 
of war ; . .. ill-treatment of inhabitants m occupied temtory ... " 

The pro~utor clair:ned that although the words " inhabitants in occupied countries " 
were used, 1t was obvious that they hould be extended to " all inhabitants of occupied 
countries who have been deported from their own country " the deportation in fact 
being a further infringement f the law. ' ' ' 
( 3) Vol. VII, p. 80. 

(')Vol.YIU, p. 81. 

. (') It was pointi:d out b_y the Prosecutor in the Velpke Trial that such deportation was 
itself contrary to ~tcrnattonal la':". It could have been argued by the Defence that the 
offence of deportation was comD11tted by persons other than the accused · nevertheless it 
seems ~easonable to assume that the inhabitants of an occupied territory keep their rights 
under 1Dternat!onal_ law when forced to l~ve their own country, even though this is not 
expr~ ly l?rovrded m the Hague Convention . Indeed, the Tribunal which conducted the 
Jus~1ce _Trial stated clear!):' that the transfer of " Night and Fog " prisoners from occupied 
tcmtor!es to (?ermany did not cleanse the " Night and Fog" Plan of its iniquity •• or 
render 11 legal ID any respect." (Vol. VJ, p. 56). 

~\milarly, the Ju_dge Adv<><:at~ acting in the Trial of Georg Tyrolt and others by a British 
~~ll;llry Court, said of the victims of the offences charged in that case : " Quite obviously 
if 1t 1s wrong to show lack of espect to their family life and individual life in their own 
country, :rou ca~not get out of that obligation simply by taking them to your country 
and then ill-treat1Dg them there." (Vol. VII, p. 81). 
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the British Royal Warrant provides, in Regulation l, that the offences to 
be tried by British MjJitary Courts shall only be violations of the laws and 
usages of war committed during any war in which His Majesty has been 
or may be engaged at any time since the 2nd September, 1939.(1) 

In the trial of Susuki Motosuke by a Netherlands Temporary Court­
Martial the accused was found not guilty of a war crime, as charged, but 
guilty C:f a breach of the Netherlands East Indies Penal Code, in respe_ct of 
one of the victims of whose killing he was alleged to have been responsible ; 
the Court came to this decision in view of the fact that this one victim could 
not be regarded as being a national of one of the United Nations ~ince he 
had freely joined the Japanese Army in the Netherlands East Indies, and 
had therefore been in " foreign military service without the permission " 
of the Dutch Government, and was therefore not a Netherlands subject 
at the time of his execution.(2) 

Nevertheless certain offences against ex-enemy nationals do fall within 
the jurisdictio; of some courts under the title " crimes against humanity. " 
The types of courts referred to and the relevant jurisdjctional pr? !sions 
have already been described or cited,(3) while the general characten ttcs of 
such crimes are set out later.(4) Here it is necessary only to indicate what 
persons, according to various rulings, have been protected by jurisdictional 
provisions binding upon certain Allied courts which have tried case after 
tlie Second World War. 

(1) Vol. I, p. 105. The question received some discussion du~g the co~rse of ~e 
Be/sen Trial. The defence objected to the prO!)OS;lll of the_ prosecution t~ pu~ ID affidavits 
which included the allegation of an offence comnutted aga1Dst a Hunganan girl. . perence 
counsel pointed out that the charge against the 3:<X?USCd refc_rred to_ the comnuttmg of a 
war crime which involved the ill-treatment and killing of allied na~ronals. Counsel also 
thought that it was within the knowledge of the court that a war cnme could _not be _com­
mitted by a German against a Hungarian since the latter wou_ld not be an ~Lied oauon~. 
The Prosecutor made two points in replying : Hungary, he said, left the Axis bef<_>re April, 
1945 and had come on to the Allied side ; at that time, therefore, the Hunga naos were 
at least some form of Allies, though Counsel did not know _to what extent. A more 
general point made by the Prosecutor was that what he was trymg to prove was th_e treat­
ment of the Allied inmates of the camp. He thought that he W'.1S perfectly enutled to 
put before the court evidence of the treatment of other persons m the can~p. If there 
were ten people and he wanted to prove that one of them was badly treated, m the Prose­
cutor's submission, he was perfectly entitled to prove that the ten were badly trea!ed: _ The 
treatment of all the inmates in the camp was relevant to show the treatment of any mdiv1dual 
inmate. The Court decided that the paragraph be included in the evidence before the 
Court. 

Colonel Smith (Counsel for the defendants in general) claimed that ~';1Y o_ffences_ ag~! 
Allied nationals could be regarded by the Court as war crimes, and that Allred na11onal 
meant nationals of the United Nations. The term therefore _excl~ded Hun~na~ and 
Italians. As has been seen, the Prosecutor himself in effect <;liscla11i:ie<' any mtenuon of 
charging the accused of crimes against persons other than Allied national . ~th ~r~­
cution and Defence therefore recognised that, under the Royal Warrant, the Junsd1<:t1on 
of British Military Courts is limited to the trial of war crimes proper and e~cludes <:nmes 
against humanity as defined in Article 6(c) of the C~arter of t_he Jnternatronal _Mrli~ry 
Tribunal. British Military Courts deal with such crnnes only rf they are al o v1olahon 
of the Jaws and usages of war. (Vol. II, pp. 150-151). 

( 2) See Vol. XIII, pp. 127-128. 

(')Seep. 27, note 3, and pp. 40-3. 

(') See pp. 134-8. 
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cording to the Judgment delivered in the Justice Trial, crimes against 
humani ty may have been committed by German nationals against other 
German nationals or any tatele s person.{1) According to the Judgment 
in the Milch Tria/,(2) the word " or nationals of Hungary and Rumania " 
could be added to the po ible victims of this dictum. Further, according 
to the Judgment in the Einsatzgruppen Trial, Law No. 10, when it deals 
with crime again t humanity, i not restricted as to the nationality of the 
victim.(3) 

( 1) See Vol. VI, pp. 39-40. 
(') See Vol. VII, p. 40. 
(') See Vol. IX, p. 47. 

VI 

TYPES OF OFFENCES 

A. INCHOATE OFFENCES 

1. I NCITl!MENT 

That incitement to commit a war crime may be itself punishable, irrespective 
of whether that crime is ever committed, is proved by cases in which the 
giving of criminal orders which were never carried out, has nevertheless 
been punished by the courts.(1) 

2. ATTEMPTS 

Some recognition has been given to the possibility that a person may be 
guilty of a war crime even though he merely attempted to commit an offence 
and the offence was never completed. Thus, Article 4 of the Norwegian 
Law of 13th December, 1946, on the punishment of foreign war criminals, 
provides that : 

" The attempted commission of any crime referred to in Article No. I 
of the present law is subject to the same punishment as an accomplished 
act. Complicity is likewise punishable." 

For an application ofthis provision, reference should be made to page 120 
of Volume VI. 

Again, Article 13(1) of a Yugoslav Law of 25th August, 1945, which 
provides for the trial of war criminals and traitors, lays down that : 

" An attempt to commit acts outlined in this Law shall be punishable 
as a complete criminal act." 

Under the Dutch war crimes laws, an attempt to commit a war crime is 
equally punishable with the crime itself.(2) 

Neither are convictions for attempts at war crimes unknown in French 
practice. Thus, Jean Georges Stucker was sentenced to imprisonment for 
two years, for the offence of having attempted to secure the arrest or detention 
ofa French pational, by a French Military Tribunal at Metz, 25th November, 
1947.(8) 

The relevant French provision is Article 2 of the Code Penal which states 
that: 

" Any attempted crime which is manifested by the commencement of 
its execution, if it has been stopped or has lost its effect only by virtue 
of circumstances independent of the will of its author, is considered 
to be the same as the completed crime." 

(1) Seep. 133. 
(') See Vol. XI, pp. 97-98. 
~ See Vol. VII, p. 73. 
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3. CON PIRA IES 

The exi tence a a eparate offence of con piracy to commit the crime of 
waging aggre ive war doe not eem to have been doubted by the United 
tat es Military Tribunals ·(1) in this they accepted the view of the Nuremberg 

International Military Tribunal.(2) On the other hand, again following the 
deci ion of the International Military Tribunal,(3} they have not recognised 
a a separate offence con piracy to commit war crimes or crimes against 
humanity. 

On 9th July, 1947. a joint e sion of five United States Military Tribunal 
was held in order to hear counsel argue regarding the sufficiency of count 
which charged defendant with conspiracy to commit war crimes and crime 
again t humanity as a eparate offence. Such counts had been brought 
agai nst the accu ed in the Justice Trial, in the trial of Karl Brandt and others 
(The Doctors' Trial) and in the trial of Oswold Pohl and others, which were 
al o being held before certain of the Military Tribunals mentioned above. 
Coun el for the defendants in these three trials challenged the sufficiency • 
of these count while General Telford Taylor, who led the prosecution in 
the e trial argued in upport of it . 

After arguments had been heard(") the Tribunals decided in favour of 
the defence submission, and the Tribunal conducting the Justice Trial ruled 
accordingly, as follows : 

·· Count I of the indictment in this case charges that the defendants, 
acting pursuant to a common design, unlawfully, wilfully and knowingly 
did conspire and agree together to commit war crimes and crimes 
against humanity as defined in Control Council Law No. 10, Article 2. 
It is charged that the alleged crime was committed between January, 
1933 and April, 1945. 

·• It is the ruling of thi Tribunal that neither the Charter of the 
lnternatfonal Military Tribunal nor Control Council Law No. lO bas 
defined conspiracy to commit a war crime or crime against humanity as 
a separate substant ive crime ; therefore, this Tribunal bas no jurisdiction 
to try any defendant upon a charge of conspiracy considered as a 
separate ub tantive offence ... . "(5) 

War Crime trials involving charges of conspiracy have not, however, 
been unknown. Article 265 of the French Code Penal provides that " Any 
association formed, whatever it duration or the number of its members, 
and any undertak ing arri ved at for the purpose of preparing or committing 
crimes against per ons or again t property, constitutes a crime against the 
public peace.' ' This pro i ion, inter alia, was relied upon in the trial of 
Henri George Stadelhofer by a French Military Tribunal at Marseilles, 
15th April, 1948 ; in finding him guilty of the crime of association de 
ma/faiteurs, among other offence , the Tribunal gave an affirmative answer 
to the question whether he a German national, was guilty, during time of 
wa r, of " having formed with various members of the German Gestapo an 

(') See p. 148. 
(2) See British Command Paper Cmd. 6964, pp. 42-44. 
(') Ibid, p. 44. 

(') These arguments are summarised in Vol. VI, pp. 105-109. 
(') Vol. VI, p. 5. 
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association with the aim of preparing or committing crimes against persons 
or property, without justification under the laws an~ usa~es of ~ar.(1) 

A further example of a French prosecution for con~piracy 1s the tr!al of 
Horst Hebestreit,(2) once chief of the S.D. at St. Grrons. In the tnal of 
Albert Raskin by a French Military Tribunal at Lyon, 16th Januacy, 19:"7, 
the only charge was that of· association de ma/faiteurs, the ~ccused bemg 
found guilty and sentenced to two years' impriso~ent._ Hts o~ence ~a 
that of having taken part in the work of German units which exercised police 
functions in France. 

Provisions were also made in the Netherlands laws for the punishment of 
conspiracy to commit a war crime equally with the crime itself.(3) 

The application of laws regarding conspiracy must be distinguished from 
the following : (4) 

(i) procedural prov1s1ons permitting the holding of joint trial ; 

(ii) Regulation 8 (ii) of the British Royal Warrant of 14th June, 1945, 
Army Order 81 /45, as amended, and similar provi ion made by other 
countries ; 

(iii) the concept of common design ; and 

(iv) the law relating to criminal organisation . 

(') Vol. VI, p. 106, note I. Article 2(') of the F;~nch O_rdir:iance of 28th _August , I~, 
makes the provision quoted above applicable to orgarusatJons. or ~genc,~s ef!.gaged m 
systematic terrorism." (Vol. lll, p. 95). ln the course ~f his dis~i:i11n~ Judgme?t 
in the Justice Trial Judge Blair made some remarks ~ncermng the dec1s1on m that tnal 
which is recorded ~bove. His opinion was that : " Smee the l~guage of_ para~ph 2 
of Law No. 10 expressly provides that. any persor:i CC?nnected w,th plans mv~lvmg the 
commission of a war crime or crime agamst hu~arut):' ts dee~ to have comrmt_ted_ such 
crimes, it is equivalent to providing that the cnme 1s co~tted b_y acts const,tutmg a 
conspiracy under the ordinary meaning of t~ term. Manifestly 1t was n~t ~sary 
to place the label ' conspiracy ' upon acts w~h themselves define and constJtute m fact 
and in law a conspiracy. Paragraph 2 was so mterpreted by the _Zone Comma,nder whe_n 
he issued Military Government Ordin_ance N~. 7, _which_ autho~ the creation of this 
and similar military tribunals, and whteh provides_ m Article I that . . . . 

• The purpose of this Ordinance is to provide for the establishment _of military 
tribunals which shall have power to try and pu~1sh persons c~ar~ with o~en~ 
recognised as crimes in Article U of Control Council Law No. 10, mcludmg consp1rac1es 
to commit any such crimes.' " . . . 
The Tribunal he concluded, "should therefore d~lare that nuht~ry tribunals as cre_ated 

by Ordinance No. 7 have jurisdiction over ' conspiracy to commit ' any and all cnmes 
defined in Article Il of Law No. to." (Vol. VJ, p. 110.) 

(1) Not previously considered i.n this series. 
(1) See Vol. XI, p. 98. . . 
(') One of the striking features of the type of warfare waged by the Ax1_s ~ow~rs m gene_ral 

and by the Nazi regime in particular was the phenomenon of mass c~munality for whi~h 
certain organisations were responsible. 1n a great number of official an~ non-offk:1al 
statements, programmes and recommendations, at!Cntion was_ drawn to t"1i fact,_ wh~ 
was bound to confront the authorities charg~ wtth the metmg out of J~ t rembut1on 
with a formidable task and with great difficulties_ of a pr<;>cedural and _peroaps al~ o_f a 
substantive legal nature. For instance, the_ Unite? Nations War Crimes C,O~•o!l 
adopted on 16th May, 1945, a recommend_allon to ,ts Member_Govemments m w~h 1t 
was said that the Commission had "ascertamed that countless er~ have ~n co~tted 
during the war by organised gangs, Gestapo groups, S.S. or Military Units, som1.:~ 
entire formations". In order to secure the puni~hmer:it . of the ~1!t):', the Commtss1on 
recommended, inter alia, the committing for tnaJ, either JOl_ntly or mdiv_idually, of a!-J those 
who, as members of these criminal gangs, had take!] part m any way m the carrying out 
of crunes committed collectively by groups, formati(!ns ~~d units. Th~ statemen~ _and 
recommendations may be thought to have been t~e msJ_>Lrmg fo~ behind the prov~1ons 
now to be discussed but it is important to ~gmse their mutual differences and the differ­
ences between each and the concept of conspiracy. 
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The relevant di tinction are set out below. 

(i) A joint charge i one on which two or more accused are tried for the 
ame offence by the same court at the same time. In his summing up in the 

trial of Georg Tyrolt and other , before a British Military Court, Helmstedt, 
G rmany, from 20th May- 24th June, 1946, the Judge Advocate said that : 
·• There is nothing magic about a joint charge except that it enables you to 
try more than one person at one time .... "(1) 

Offence thu charged have been various ; examples of such charges have 
appeared in the report on the Be/sen Trial(2) and in most of the trials held 
before United States Military Tribunals in Nuremberg.(3) 

(ii) Regulation 8 {ii) of the Royal Warrant and similar provisions. Regula­
tion (ii) as amended, provide : 

" Where there is evidence that a war crime has been the result of 
concerted action upon the part of a unit or group of men then e idence 
given upon any charge relating to that crime against a~y member of 
ucb unit or group may be received as prima facie evidence of the 

re p n ibility of each member of that unit or group for that crime. 
In_ an~ ~ucb ~ase all or any members of any such unit or group may be 
tried Jointly m respect of any such war crime and no application by 
any of them to be tried eparately shall be allowed by the court.·· 

Sub~tantially th~ ame provi_ ion i made by Regulation IO (3) of the 
Canadian War Cnmes Regulations.(4) Regulation 12 of the Regulations 
made under the Australian War Crimes Act of 1945 bas exactly the same 
terms as Regulation 8 (i i) quoted above.(5) The United States China 
Regulations contain the followi ng provisions (16 (d) and (e)) : 

." ~d) lf t~e accu ed i charged with an offence involving concerted 
cnmmal ~ct1_on up~n the part of a military or naval unit, or any group 
or orgarusat1on, evidence which has been given previously at a trial of 
any other member of that unit, group or organisation, relative to that 
concerted offence, may be received as prima facie evidence that the 
accu ed likewise i guilty of that offence. 

(e) The findings and judgment of a commission in any trial of a unit 
group_ ~r. organisation with respect to the criminal character, purpos~ 
o~ achv1t1es thereof shall be given full faith and credit in any ubsequent 
tr!al by_ t~at or any o_t~e_r commission of an individual per on charged 
with ~n~nal res~ons1b1lity through membership in such unit, group or 
orgarusat1on convicted by a commission, the burden of proof ball shift 
to the accused to establish any mitigating circumstances relating to his 
membership or participation therein." 

(') See Vol. XI, p. 45, note I. 

(') See Vol. IJ , p. 4. 

(' ) Reported in Vol . VI, VU , VIll, IX, X, XII, Xlll and XIV. 

(') Vol.JV, p. 128. 

(') Vol. V, p, 100. 
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Similar provisions were contained in the SCAP Regulations, but were 
deleted by the letter of 27th December, 1946.(1) 

A directive was issued by Headquarters, European Theatre dated 14th 
October, 1946, relating to United States Military Government Courts. 1be 
directive contains in its paragraph 12 detailed provisions under the heading 
" Mass Atrocity Subsequent Proceedings ". It is there recalled that 
" certain mass atrocity cases have heretofore been tried, i.e., Hadamar, 
Dachau and Mauthausen cases, wherein the principal participants of the 
respective mass atrocities were charged with violating the laws and usages of 
war under particulars alleging that they acted in pursuance of a common 
design to subject persons to kiUings, beatings, torture, starvation, abuse 
and indignities, or particulars substantially to the same effect. The courts 
pronounced sentences in those cases involving imprisonment and death and 
of necessity, in view of the issues involved therein, found that the mass 
atrocity operation involved in each was criminal in nature and that those 
involved in the mass atrocities acting in pursuance of a common design did 
subject persons to killings, beatings, tortures, etc. " The Directive provides, 
with regard to subsequent proceedings against accused other than ,hose 
involved in initial or " parent " mass atrocity cases, inter a/ia, that : " In 
such trial of additional participants in the mass atrocity, the prosecuting 
officer will furnish the court certified copies of the charge and particulars 
of the findings and the sentences pronounced in the parent case.'' Thereupon 
the court " will take judicial notice of the decision rendered in the parent 
case, including the finding of the court (in the parent case) that the mass 
atrocity operation was criminal in nature and that the participants therein, 
acting in pursuance of a common design, did subject person to killings, 
beatings, tortures, etc. , and no examination of the record in such parent 
case need be made for this purpose. In such trials of additional participants 
in the mass atrocity, the court will presume, subject to being rebutted by 
appropriate evidence, that those shown by competent evidence to have 
participated in the mass atrocity knew of the criminal nature thereof. "(2) 

It will be seen that all of these provisions relate to question of proof 
and define no forms of criminal liability. They thus differ from provisions 
regarding conspiracy, which do define a type of crime. 

Regulation 8(ii) was extensively discussed in the cour e of the Be/sen 
Trial. It is impossible to state whether and how far the court acted on 
Regulation 8(ii) in convicting various accused. Reference has been made, 
however, to the interpretations placed on this provision by Counsel.(3) 
Both Defence and Prosecution were agreed in fact that, before this provision 
could operate against any individual accused, it must have been proved 
that he knowingly took part in a common plan to ill-treat the pri oners 
in the two camps. The classification of Regulation 8(ii) a a provision 
relating to evidence and not as one of substantive law is justified despite 
the references made by the Prosecutor to the English law of conspiracy.(4) 

(1) Vol. m, p. 11 I. 

(1) (Italics inserted). This provision has received some discussion in the notes to the 
DacJ,a,, Trial in Vol. XI, pp. 16-17. 

(1) See Vol. Il, pp. 139-141. 

(') See Vol. II, pp. 108-109. 
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uch arguments were intended simply to elucidate the meaning of the term 
• · concerted action," and Regulation 8(ii) as a whole appears to be _relevant 
only for purposes of assessing evidence. What is to be ~roved or disproved 
remains " the responsibility of each member of that u~ut ~r group for that 
crime." Evidence rendered admissible by the Regulation ts not more than 
prima facie evidence.(1) 

The Judge Advocate acting in the trial of Willi Tessmann and other~ by 
a British Military Court in Hamburg, 1st- 24th September, 1947, advised 
the Court as follows : 

" The first point of law to be remembered, I think, is this : there are 
nine Accused and the charge sheet with which they are confronted 
contain thre; charge . Herr Dr. Breymeier in his final address ~nd 
Herr Dr. Graener both ubmitted that in spite of the terms of Regulation 
8(ii) of the Regulation governing our procedure, ~he case. of each 
Accused must be considered quite separately. In my view that 1s corre~t 
in the circumstances of this case. The regulation referred_ to says in 

effect that if you are dealing with a group of ~ople or ~ urut and there 
is evidence against some, that is prima facie evidence ag~mst the others ; 
but I think it would be right here to say that when all 1s heard and the 
whole of the evidence has been produced, then you must look at each 
individual case and each charge quite separately." 

In the ab ence of reasoned judgments it is impossib~e to say how !ar the 
courts have in fact applied the evidential provisions Just quoted, with the 
exception of that made by the directive of 14th October, 1946.(2) 

(iii) Common design(3) In a large number of trials held before United 
States Military Government Courts the charges ~de were c~a!,ges th~t 
accused " acted in pursuance of a common design to commit certain 
stated offences ; an example of uch wording is provided by the charge made 
in the Dachau Tria/.(4) 

(') In the notes to the Trial of Franz Schonfeld an~ ~e otbers, by a Brit~h M~t~rY 
Court at Essen, it has been suggested that an examma~on ~f the text of this prov1~1on 
hows that, in order for effect to be given to it , the followmg circumstances must prevail : 

(a) there must be evidence that a war crime was the result of concerted actio~, ~ut 
it is not said that the aim of uch action must be illegal or that it must be the comm1ss1on 
of the offence which was in fact committed ; 

(b) the war crime mu t have been in some way the ~esult of such co_ncert~ action, 
though, again according to the trict letter of the Regulation, not necessarily the mtended 
re ult. (See Vol. XI , p. 71, and compare Vol. m, pp. 69- 70). 

(') See page 93. 

(') See al o pages 52- 56. 

(') See Vol. XI, pp. 5 and 14. The importance placed by the prosecu:ion in that trial 
on tbe concept of common design may be judged from p. 12 of Vol. XI. Compare the 
use of the words " acting in pursuance of a common interest " io the Hadamar Trial 
indictment (Vol. I, p. 47). 
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It would appear that to prove guilt under a charge of acting in pursuance 
of a common design it must be shown (i) that there was a system(1) in force 
to commit certain offences ; (ii) that the accused was aware of the system(1) 

and (iii) that the accused participated in operating the system.(3) It seems 
to have been acknowledged by the United States Courts trying cases in which 
acting in pursuance of a common design is charged that such charges are 
not the same as conspiracy charges ; to prove the former there must be 
evidence not only of agreement but also of action in furtherance of it. 

The charge in the Justice Trial was similar, though the words •· common 
design " were not used. It was charged, inter alia, that all the accused 
unlawfully, wilfully and knowingly committed war crimes and crimes against 
humanity " in that they were principals in, acce sories to, ordered, abetted. 
took a consenting part in, and were connected with plans and enterprise 
involving the commission of " certain offences.(4) The Tribunal acting in the 
trial pointed out in its Judgment that "no defendant was specifically charged 
with the murder or abuse of any particular person. The charge did not 
concern isolated offences, but was one of · conscious participation in a 
nation-wide governmentally organised system of cruelty and injustice, in 
violation of the laws of war and of humanity, and perpetrated in the name 
of law by the authority of the Ministry of Justice and through the instru­
mentality of the courts. "(5) The Tribunal stated more than once that : 
" The essential elements to prove a defendant guilty under the indictment 
in this case are that a defendant had knowledge of an offence charged in the 

( 1) It has been suggested in the notes to the Dachau Trial that it may be that tbe facts 
needed to prove the existeoce of this system would not always suffice to prove 
conspiracy as a separate offence. (See Vol. XI, p. 14). While the matter is in doubt, 
the Prosecution in the Flossenburg Trial (Trial of Friedrich Becker and others by 
a United States MilitarY Court at Dachau, 14th May, 1946-22nd JanuarY, 1947), would 
appear to have taken this view. The Prosecutor claimed that Counsel for the defence 
wanted to persuade the court that it was a case of conspiracy that the court was trying, 
and that, once having convin.ced the court that the accused were charged with conspiracy, 
their next step would be to maintain that there had been'a failure of proof of any conspiracy : 
" Tbey would say that in every conspiracy there must be an agreement, either expressed 
or implied, to do an unlawful act or to do a lawful act by unlawful means.·• Then, said 
the Prosecutor, the defence counsel would claim •· that such an agreement between the 
S.S. and the capos would be ridiculous on its face ; that such agreement Y.ould be impossible 
on the face of the evidence which reveals that not all of the accused were present at Flossen­
burg at the same time, nor at the same place, nor even knew each other: · The Prosecutor 
observed that ·· Such a contention would be clearly valid if the offence charged were a 
conspiracy. But tbe offence with which these accused stand charged is not a conspiracy 
... in the case at bar, even though it may be contended that the capos and the S.S. were 
at each otber's throats, and even though it be shown that not all of the accused were present 
at Flossenburg at the same time, and even though it be shown that some of the accused 
never knew nor spoke to one another, still it is submitted tha: each of the accused was 
capable of and did entertain the common intent or design to subject the inmates of Flossen­
burg to beatings, killings, tortures, starvation, and other indignities." 

(2) Jn the Mauthausen Trial, the court, having regard to the general fact , a sumed this 
knowledge to exist on the part of the accused. (See Vol. XI , pp. 15- 16). 

(') See Vol. XI, pp. 12- 13. 

( 4) See Vol. Vl, pp. 3 and 4. (Ita lics inserted). This wording was based upon that of 
Article LI, 2, of Control Council Law No. IOand was used al o in for instance, the indictmem 
in the Milch Trial : see Vol. Vil, pp. 27- 28. 

( 5) Using similar language the Prosecution in the F/osse11burg Trial claimed that : 
" Again, let me emphasize, this Court is not trYing these accused for their own specific 
acts of murder, but you are trying therr. for their part in aiding, abetting, or participating 
in a common design to sut-ject the prisoners to beatings, killings and tortures."' 

(8837 ) 11 
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indictment and established by the evidence, and that he was connected with 
the commission of that offence. " (1) Spealcing of racial persecution in 
particular, the Judgment said, inter a/ia : " The record contains innumerable 
acts of persecution of individual Poles and Jews, but to consider these cases 
as isolated and unrelated instances of perversion of justice would be to 
overlook the very essence of the offence charged in the indictment. The 
defendants are not now charged with conspiracy as a separate and substantive 
offence, but it is alleged that they participated in carrying out a governmental 
plan and programme for the per ecution and extermination of Jews and 
Pole , a plan which tran cended territorial boundaries as well as the bounds 
of human decency. "(2) 

It will be observed that the Tribunal acted upon the principle that acting 
in pursuance of a common de ign is not the same as entering into a 
con piracy. 

What, it may be a ked is there to be gained from charging that an accu ed 
acted in pur uance of a common design to commit certain offences instead 
of charging the simple perpetration of those crimes? The answer se.em to 
be that, while the prosecution ha the additional task of proving the existence 
of a common design, yet once that is proved the prosecution can rely upon 
the rule which exists in many ystems of law that those who take part in a 
ommon design to commit an offence which is carried out by one of them 

are all fully responsible for that offence in the eyes of the criminal law.(3) 
The Judge Advocate acting in the trial of Franz Schonfeld and nine others 
before a Briti h Military Court, in hi umming up, stressed this rule as it 
exi t in English Law : 

·• In our law if everal persons combine for an unlawful purpose or 
for a lawful purpo e to be effected by unlawful means, and one of them, 
in carrying out the purpo e, kills a man, it is murder in all who are 

(I) See Vol. VJ , p. 84 and ee pp. 52- 56 of this present volume where this type of complicity 
is further examined. 

(") Vol. VJ , p. 62. 

( 3) Although Count One in the Justice Trial was the subject of a special ruling on the 
rart of the Tribunal (see Vol. VJ , pp. 5-6) paragraph 3 of that count is worth quot ing as 
setting out the very principle mentioned above : 

•· All of the defendants herein act ing in concert with each other and with others, 
unlawfully , ilfully, and knowingly participated as leaders, organisers, instigator and 
accomplice in the formulation and execution of the same common design, conspiracy, 
plan and enterprises to commit, and whi h invol ved the commission of, War Crimes 
and rime against Humanity, and accordingly arc individually responsible for their 
own a t and for all act performed by any person or persons in execution of the aid 
ommon de ign, conspiracy, plan , and enterprises.' ' (Vol. VJ, p. 2). 

In the Dachau Trial, the pro ecution quoted from Wharton, '" Criminal Law·· 12th 
edition, Vol. I, p. 341 : If any perpetrator be " outside of an enclosure watching to 
prevent urprise or for the purpo e of keeping guard while his confederates inside are 
ommitting a felony, such constructive presence i sufficient to make him a principal in 

the econd degree. o matter how wide may be the separation of the confederates, 
if they are all engaged in a common plan for the execution of the felony and all take 
their part in the furtherance of the common design, all are liable as principals .. , (Vol. 

I , p. 13). 
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present, whether they actually did or abet or not, provided that the 
death was caused by a member of the party in the course of hi endea­
vours to effect t~e common object of the assembly. "(1) 

It will be recalled that in the Essen Lynching Case certain of the accused 
were found guilty of killing three prisoners of war because every one of them 
had in one form or another taken part in the ill-treatment which eventually 
led to the death of the victims, though against none of the accused had it 
been actually proved that they had individually shot or given the blow which 
caused the death.t2) 

It may be added that while the charge in the Be/sen Trial approached no 
nearer to the concept of common design than the statement that the accused 
" were together concerned as parties to the ill-treatment of " certain 
persons,(3) there were neverthdess references in the speeches of Counsel 
and the summing up of the Judge Advocate to an alleged agreement, either 
tacit or express, to ill-treat or lcill victims.(4) In this particular trial such 
references may have been made in view either of the principle ofre pon ibility 
mentioned immediately above,(5) or of Regulation 8(ii) which has been 
treated previously.(6) 

In conclusion it may be repeated that the difference between a charge of 
conspiracy and one of acting in pursuance of a common design is that the 

(') See Vol. XJ, p. 68 ; and compare p. 71 of that volume. See also Vol. 11 , p. 141 and 
footnote 3 thereto. In the Almelo Trial, the Judge Advocate pointed out that if people 
were all present together at the same time taking part in a common enterprise whi h , a 
unJawful, each one in his own way assisting the common purpose of all , they were all 
equally guilty in law. (Vol. I, p. 40). 

The Tribunal which conducted the Krupp Trial would appear to have been unwilling 
to apply one aspect of this rule to crimes against peace : 

"Under a widely accepted, less conservative theory of conspiracy, those who, with 
knowledge of the criminal plan, enter into the common enterprise at a later date, become 
responsible for everything that was done under the conspiracy previously tarted. Hence, 
had the Tribunal adopted that doctrine, it would have had to determine whether Gu tav 
Krupp had the requisite state of mind, and whether, when the defendants reached highly 
responsible positions, they became parties to his plan, or, in other "t::, :!s, his co-con­
spirators. For, I am convinced that when the defendants re:i..:ned their top po itions 
within the Krupp concern, they knew the basic polic of the concern and o Gustav 
Krupp. " As said before, the Tribunal did not adopt this line .. :· (Vol. X p. 130). 

(') See Vol. I, pp. 88-92. It was the submission of the Prosecution in thi trial that 
every person who, following the incitement to the crowd to murder these men, v lumarily 
took aggressive action against any one of these three airmen, was guilty in that he ,,.,as 
concerned in the killing. It was impos ible to separate any one of these act from another : 
they all made up what is known as a lynching. From the moment they left those barrac · , 
the men were doomed and the crowd knew they were doomed and every person in that 
crowd who struck a blow wa both morally and criminally re pon ible for the death of 
the three men. Compare Vol. XI, pp. 76 and 77. 

( 3) Vol. tr, p. 4. 

(•) See, for instance, Vol. JJ , pp. 11 8, 120 and 121. 

(•) Thus the Judge Advocate recalled that : " The case for the Prosecution wa th t a ll 
the accused employed on the staff at Auschwitz knew that a sy tern and a course of ond u t 
was in force , and that, in one way or another in furtherance of a common agr ment to 
run the camp in a brutal way, all those people were taking part in that course of conduct. 
They asked the Court not to treat the individual acts which might be proved merely a 
offences committed by themselves, but also as evidence clearly indicating that the parti ular 
offender was acting willingly as a ·party in the furtherance of this ystem. They uggested 
that if the Court were satisfied that they were doing so, then they mu t, ea h and every 
one of them, assume responsibility for what happened." I Vol. Ir. p. 120. For a presenta tion 
of this point by the Prosecution in the trial see Vol. 11 , p. 9. 

( 6) See pp. 92- 94. 

( . 7 ) 
! I :! 
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fir ~ would claim that an agreement to commit offences had been made(l) 
while the second would allege not only the making of an agreement but the 
performance of acts pursuant to it. 

(iv) Membership of criminal organisations is discussed elsewhere in this 
volume.(2) Here it is nece ary only to compare or contrast it with the 
crime of conspiracy. 

~e Ju~gment of the uremberg International Military Tribunal, whose 
op~~1on ( ) _have been _regarded as strongly persuasive by the United States 
Military Tnbu~als act~ng un_der Law No. 10, made the following comment, 
among others, m a section of 1t Judgment headed The Accused Organisations : 

·' A crimjnal organi a tion i analogous to a criminal conspiracy in 
that the e ence of both i co-operation for criminal purposes. There 
mu t be a group bound together and organised for a common purpose. 
The group mu t be fo rmed or used in connection with the commission 
of crimes de~ou~ced by the Charter. Since the declaration with respect 
to_ t~e o_rgams~t1ons and group will, as has been pointed out, fix the 
cnmmahty of its member , that definition should exclude persons who 
had no knowledge of the criminal purposes or acts of the organisation 
and tho e who ~ere _drafte? by the State for membership, unless they 
were personally implica ted m the commission of acts declared criminal 
by Article 6 of the Charter as members of the Organisation . Member­
ship alone i not enough to come within the scope of these declara­
tions. "(4) 

!he Interna tional Miljta ry Tribuna l's defirution of the crime of member­
, ?1p come very ~ear to th~t of _a pure conspiracy. It speaks of a group 

formed or used 10 connection with the commission of crimes ... '' not of a 
group so formed an~ u_ ed . Th_is leaves the impression that such a group 
f orme~ for the co~ss1on of crimes would itself constitute an organisation 
of which membersh1_p :,vould be criminal, irrespective of whether the group 
wa also used for cmrunal act . On the other hand the Tribunal speaks of 
· • co-operation fo r criminal purposes ", not of mere agreement for such 
purpo e . Furthermore, Article 9 of the Charter under which the Tribuna l 
operated stated,_ int~r a!ia that_·• At the trial of any individual member of any 
group_ or org~m~a!1on the Tnbunal may declare (in co1111ec1io11 with any act 
of ~b1ch t~e 1?~1V1dual may be convicted) that the group or organisation of 
which_ the mdJV1dual wa a member wa a criminal organisation . .. " and 
the history of the ~evelopment o~ the concept of membership(5) suggests 
trongly that what . 1t wa to punish was no mere conspiracy to commit 

crime but a knowing and voluntary membership of organisations which 

('l Ct done pur uam 10 a conspira y may be admitted as proof that a conspiracy 
c >c1 ted but a re not a re not part of the offence as defined by criminal law. 

{') Se pp. 150- 154. 

(') i.e. those which are not actually legally binding on the Military Tribunals ,· see pp. 17- 19. 

(') British Command Paper, Cmd. 6964, p. 67. 

f ) See Vol. XIII pp. 42--43. 
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did in fact commit crimes, and those on a wide scale. Viewed in this light, 
membership resembles more the crime of acting in pursuance of a common 
design than it does that of conspiracy.(1) 

B. WAR CRIMES 
I. OFFENCES AGAINST PRISONERS OF WAR 

(i) The killing of prisoners of war without due cause is a clear violation of 
both customary and conventional international law. Thus, Article 23 of the 
Hague Convention provides that : 

" Article 23. In addition to the prohibitions provided by special 
Conventions, it is particularly forbidden-

" (c) To kill or wound an enemy who, having laid down hi arm , 
or no longer having means of defence, has surrendered at discretion. · 

A great many war crime trials have involved convictions on charge 
alleging responsibility for such killings.(2) 

(ii) It is open to a person accused of killing a prisoner of war to plead 
that the execution was in face a legal killing ; this plea is dealt with elsewhere 
under the section on defence pleas.(3) Apart from the possibility that on 
the facts of any given case an accused may fail to substantiate his defence of 
legitimate killing, there is further possibility that the courts have recognised 
as a separate positive crime the denial of a fair trial to prisoners of war, the 
committing of which would make an accused guilty ofa war crime irrespective 
of whether the victims actually suffered or not.(4) It is felt that the court 
would require the same evidence to prove the perpetration of thi positive 
offence, assuming it to be recognised, as they would regard a vi tiating a plea 
that a killing was a legitimate one.(5) 

The material relating to these two possible criminal aspects of the denial 
of a fair trial to prisoners of war which has appeared in Volumes V and Vl 
has been taken from trials in which the accused were faced with charges of 
the denial of that right to prisoners of war accused of offences committed 
before they became prisoners of ll'ar.(6) It will be recalled that All ied war 
crime courts have several times ruled that the provisions of Part 3 (Juilicial 
Proceedings) of Part JH, Section V, Chapter 3 of the Geneva Pri oners of 
War Convention of 1929 do not apply to the trial of a person accused of a 
war crime as distinct from an offence committed while a prisoner,(') and 

(1) It may be added here that, as defined by the Intemationa~ MIiitary Tribuna!, . the 
'' crime of membership '' is much less an innovation than an exanunauon of the proV1s1ons 
of the Charter of the Tribunal (see pp. 17- 18 and 98) may have s~gg~ted. To _hold a peBOn 
guilty of voluntarily participating in the activities of an orgarusauon knowing that such 
organisation possessed illegal pu~ or carried out illegal acts would not be contrary 
to the municipal laws of most countnes. 

(') See for instance, Vol. I, pp. 22- 23, 35, 72, 82 and 88 ; Vol. JI, p. I ; Vol. HI, pp. 23, 
56, (,(), 62 and 65 ; Vo~. IV, pp. 99, 107, 108, 109 and I 13- 114. Vol. YIU, pp. 15, 19-20, 
and reports contained m Vol. XI. 

(') See pp. 161-166 and 186-187. 
(') For a discussion of this point see Vol. VI, pp. 102-103. 
( 6) See pp. 162-166. · 
(') CT. Vol. V, pp. 71-73. 
( 7) See Vol. I, pp. 23 and 29-31, Vol. Ill, pp. 42-43, and 50 ; Vol. Vlll , p. 55, Vol. XI , 

pp. 9-10 Vol. XII, pp. 63--64 and Vol. XIV, pp. 114-118. The same attitude~ been tak~n 
by the International Military Tribunal of the Far East (pp. 27-28 of the official transcript 
of the Judgment). 
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