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The volumes have been made as internationally representative
as the available material has allowed, and the legal matters which
have received report and comment have included questions of
municipal as well as international law. The Reports, together with
the notes on the cases and the Annexes on municipal law, should,
therefore, prove of value as source-books and commentaries not
only to the historian and the international lawyer but also to all
students of comparative jurisprudence and legislation, and in
general the intention of the Reports is to ensure that the lessons
of the War Crime trials held by the various Allied courts during
recent years shall not be lost for lack of a proper record made
accessible to the public at large.

Fourteen volumes of the Reports have been published and a
further one is in production. This final volume contains a general
analysis of the legal outcome of the series.
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One of the aims of this series of Reports has been to relate in
summary form the course of the most important of the proceedings
taken against persons accused of committing war crimes during the
Second World War, apzrt from the major war criminals tried by the
Nuremberg and Tokyo International Military Tribunals, but
including those tried oy United States Military Tribunals at
Nuremberg. Of necessity, the trials reported in these volumes have
been examples only, since the trials conducted before the various
Allied Courts, of which the United Nations War Crimes Com-
mission has had records, number over 1.600. The trials selected
for reporting, however, have been those which were thought to be
of the greatest interest legally and in which important points of
municipal and international law arose and were settled’

Each report, however. has contained not only the outline of the
proceedings in the trial under review, but also, in a separate section
headed “ Notes on the ( ase.,” such comments of an explanatory
nature on the legal matters arising in that trial as it has been thought
useful to include. These notes have provided also, at suitable
points, general Surmmaries and analyses of the decisions of the
courts on specific points of law derived primarily from a study of
relevant trials already reported upon in the series, Furthermore,
the volumes have included, where necessary, Annexes on municipal
war crimes laws, their aim being m‘explain the law on such matters
as the legal basis and jurisdiction, composition and rules of procedure
on the war crime courts of those countries before whose courts the
trials reported upon in the various volumes were held,

Finally, each volume has included a Foreword by Lord Wright of
Durley, Chairman of the United Nations War Crimes Commission,
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I
INTRODUCTION

(i) This present Volume does not purport to be a critical discussion of
international criminal law ; mor does it include a treatment of the history
of the development of that law.

The intention of the volume is to summarise in a systematic way and
analyse the legal outcome of the trials reported or cited in the previous
fourteen volumes of the series, together with some others to which it has not
been possible to give previous treatment in the Reports, and of the legal
€nactments national and international under which the relevant courts acted.

(i) In general the reader will find that the actual text of the present volume
consists of a summary of decisions and legal texts, together with advice of
Judge Advocates acting with British and Commonwealth courts,

It will be recalled that the Judge Advocates’ recommendations to British
and Commonwealth courts, though of high authority, are not necessarily
followed by the courts to which they are addressed.(!)

Thus, the Judge Advocate acting in the trial of Oscar Hans by a British
Military Court in Hamburg, 18th-22nd August, 1948,() offered to the
court the following advice in opening his summing up :

“* We arrive at the stage where it is my duty to sum up this case to
you, but you will bear in mind that whatever I say, I am here only in
an advisory capacity. You are the Jjudges of both law and fact in this
matter, and although I am qualified to give you legal advice, you are,
in fact, your own judges both of law and of fact.”(®)

Nevertheless the advice of Judge Advocates has been thought of sufficient
persuasive authority to be treated along with the actual decisions of courts,
Neither the Judge Advocate’s advice nor the decisions of courts are, in any
case, binding on future courts in the sense of a strictly binding precedent.(¥)
T T e e e e g E==uE

(*) See Volume I, pp. 106-107.
(*) Not previously treated in these volumes.

(*) Two relevant provisions setting out some of the powers and duties of the Judge
Advocate in British trials are made by the Rules of Procedure for Field General Courts
Martial (regarding the applicability of which see Vol. I, p. 107). Rules 103(e) and (f) provide :

(e) At the conclusion of the case he will, unless both he

legal point. "The Court, in follo

legal point, may record that they have decided

(*) Compare pp. 17-19.

(B8378)










INTRODUCTION

Again, the decisions of the courts regarding crimes against humanity have
spoken mainly in terms of crimes committed by Germans against Germans, (1)
but it is clear that, from the point of view of international law, the important
aspect of this development is rather the fact that offences committed by
persons against their fellow nationals have been punished by the courts
of other nations. Here again, the basic principle is of more importance,
from the point of view of the development of international law, than the
application made to individual nations, although it is the application to
individual nations which has been of the greatest general interest at the time
of the delivery of judgments. Furthermore, it must be admitted that a
decision regarding the illegality of handing over prisoners of war to the
S.D.(3 is of limited value from the point of view of international law except

s one indication of the extent of a commander’s general responsibility
towards prisoners in his care.

(') See pp. 134-5.
(*) See p. 106.

II

THE SOURCES OF
INTERNATIONAL CRIMINAL LAW

The Judgment delivered in the Hostages Trial included the following
statement :

*“The sources of International law which are usually enumerated

are (1) customs and practices accepted by civilised nations generally,

(2) treaties, conventions and other forms of interstate agreements,

(3) the decisions of international tribunals, (4) the decisions of national

tribunals dealing with international questions, (5) the opinions of
qualified text writers, and (6) diplomatic papers.”’(Y)
Similarly the Tribunal acting in the Justice Trial said -

** International law is not the product of statute. Its content is not
static. The absence from the world of any governmental body, authorised
io enact substantive rules of international law has not prevented the
progressive development of that law. After the manner of the English
common law it has grown to meet the exigencies of changing conditions.

It must be conceded that the circumstances which gives to
principles of international conduct the dignity and authority of law
is their general acceptance as such by civilised nations, which accept-
ance is manifested by international treaties, conventions.
authoritative text-books, practice and judicial decisions." (Hackworth
Digest of International Law, Vol. 1, pp. 1-4.) "(®

These may be accepted as useful definitions of the sources of the inter-
national criminal law(®) in particular, gand the derivation of rules from
most of these sources has been amply illustrated in the volumes of this
series. The sources themselves, insofar as they have been touched upon in
these volumes, are examined briefly in the present section.(*)

1. CUSTOMS AND PRACTICES ACCEPTED BY CIVILISED NATIONS GENERALLY

(i) A rule of international law can be valid without being stated in any
international agreement. The statement just quoted from the judgment
delivered in the Justice Trial was followed by the comment that ** It does
not, however, follow from the foregoing statements that general acceptance
of a rule of international conduct must be manifested by express adoption
thereof by all civilised States”. The judgment implicitly adopted a
passage from Hyde’s International Law pointing out that a binding rule of

(*) Vol VIII, pp. 49-50.

(*) Vol. VI, pp. 34-5. ‘

(%) The term ** international criminal law ' is here used to signify the international law
relating to war crimes, crimes against humanity, crimes against peace and membership of
criminal organisations. ) : .

(*) It will be observed that Vol. XV as a whole aims mainly at setting out and analysing
the law derived during recent years from the second, third and fourth of the sources
mentioned, and from the first insofar as municipal legislation illustrates the practices
accepted by civilised nations, on the question of war crimes, crimes against humanity,
crimes against peace and membership of criminal organisations.

5





































































































































X8 SOME TYPES OF VICTIMS OF CRIMES

According to the Judgment delivered in the Justice Trial, crimes against
humanity may have been committed by German nationals against other
German nationals or any stateless person.(!) According to the Judgment
in the Milch Trial,(*) the words *‘ or nationals of Hungary and Rumania "
could be added to the possible victims of this dictum. Further, according
to the Judgment in the Einsatzgruppen Trial, Law No. 10, when it deals

with crimes against humanity, is not restricted as to the nationality of the
victim.(®)

(*) See Vol. VI, pp. 39-40.
(*) See Vol. VII, p. 40.
(%) See Vol. IX, p. 47.

VI
TYPES OF OFFENCES

A. INCHOATE OFFENCES
1. INCITEMENT

That incitement to commit a war crime may be itself punishable, irrespective
of whether that crime is ever committed, is proved by cases in which the
giving of criminal orders which were never carried out, has nevertheless
been punished by the courts.(?)

2. ATTEMPTS

Some recognition has been given to the possibility that a person may be
guilty of a war crime even though he merely attempted to commit an offence
and the offence was never completed. Thus, Article 4 of the Norwegian
Law of 13th December, 1946, on the punishment of foreign war criminals,
provides that :

** The attempted commission of any crime referred to in Article No. 1
of the present law is subject to the same punishment as an accomplished
act. Complicity is likewise punishable.”

For an application of this provision, reference should be made to page 120
of Volume VI.

Again, Article 13(1) of a Yugoslav Law of 25th August, 1945, which
provides for the trial of war criminals and traitors, lays down that :
** An attempt to commit acts outlined in this Law shall be punishable
as a complete criminal act.”

Under the Dutch war crimes laws, an attempt to commit a war crime is
equally punishable with the crime itself.(%)

Neither are convictions for attempts at war crimes unknown in French
practice. Thus, Jean Georges Stucker was sentenced to imprisonment for
two years, for the offence of having attempted to secure the arrest or detention
of a French national, by a French Military Tribunal at Metz, 25th November,
1947.(3

The relevant French provision is Article 2 of the Code Pénal which states
that :

*“ Any attempted crime which is manifested by the commencement of
its execution, if it has been stopped or has lost its effect only by virtue
of circumstances independent of the will of its author, is considered
to be the same as the completed crime.”

() See p. 133,
(*) See Vol. XI, pp. 97-98.
() See Vol. VII, p. 73.
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