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22nd M~, 1947. 

UNITED NATIONS WAR CRiliES CQ.fUISSION 

Collection of Information concerning Hl.l:Wl Rights ·· 

arising from Trials of war Criminals etc. 

Some Preliminary Oberservations on the 'Implications of a 

Pull Acceptance of the Task set out in the United Nations. Resolution 

By George Brand, LL 1B. 

. : ·· · • 

I. The Coumission will soon be asked to decide whether its Secretariat 

II. 

should accept the whole of the task which it has been requested by the 
United Nations Secretariat to undertake, or whether attention should o~ 
be given to trials of _war criminal.a proper and to the ~uremberg and Toleyo 
t~als. The present notes represent an attempt to explore tho implications 
inv~lved in undertaking the task !!! 12!2.• 

. . 
Even should t~ more restricted co~ae be taken, . a ·w1d.e field of work 

would be opened up, as has been shown in Doo. III/89, par~aph VII. fllere 
.- is no need to repeat here mat has been said there. It .may be added that 

the whole problem of the defences ot superior orders and duress con be 
regarded as one of balanoing · the conflicting clAims -of on aooused and his 
victims. The Secretario.t is now in possession of considerable into~tion 
regarding the law and pra.ct ice of the various Allied countries on thia 
matter. · 

' 
Muoh of this_ study would in practice amount in the "first pl.nee to 

showing how the Hague_ o.nd Genova Conventions protect ctrta.in rights ot 
certain types of people; e.g., prisoners of wnr, the s ck ·ond wounded 
and the civilians of occupied teITitories, ·and seco~. to quoting as 
examples of such protection, trio.ls in which the provisions at these Con­
ventions have been applied. Such an a.ccount may seeIJ elementary to the 
United Nations War Cri.l:les Coi:nission, but v.ould not appear · so to persona 
less ooquainted with th6s e questions. 

III. Nevertheless, it L"JUst be admitted that the specific rights most 
oormno~ vindicated in wer crime triF.\ls are f ew in ru.u,iber, for instance the 
right to life, the right rot to be condernmd without trial or the right not 
to be put to discomfort without due cBUSe. It is surely clec.r that the 
hUIDl\Jl rights usually referred to in everydoy discussions, and indeed in tho 
deliberations of the Human Rights Coocli.ssion .itself are such rights aa those 
of frt1e speech, .free press, freedor.1 of nssocintiorl, freedor.i of public meeting 
o.nd free electi,jns. The trio.ls which will be. r.ioat illustrative of tre 
extent of the prot ction or vindication of such rights nre ·cleerly the trial.a 
of quislings and traitors and those of the mo.jor wor orimina.ls. Of the 

. N~mberg and Tokyo trials this fact will r eadily be granted, but it is 



- 2 -

urged that no ■t~ of the protection ot the civic right■ ot the il'Kliviclual 
can afford to ignore the trials of quialinga and traitor■• Por in■tance, 
Marshal Antonesou o.nd certain others were tried by a Rtmanian court, 1m!£ 
,$!, tor onalo.vement of the lll"eaa am infort1ation aervioea wL!ib the o6Joot 
o,- spreo.ding Mai!SL1 in Ruman:i.a Md corrupting public opinion. (l) 

MAl\Y interesting probla.ts would arise from a st~ ot these trial.a 
from the point of view ot hl.ESn rights vindioo.ted. Por instance, where 
an ac-ouaed we.a charged w.l th collo.boration with the 8118Jl\Y or w1 th treaaon 
it mat be asked& what were the specific o.cta or omiaaion■ ot the aocuaedt 
Onq thua will it be possible to show what specific rights have been 
violated by collaboration. Thua QUialing waa indicted, inter alt;• tar 
theft, embezslement and abetting wrder, and the rights vloiate ■uoh 
ottenoea will probably be clear. But who.t ot the charge■ aaail11t b1- ot 
atteq>ting to put Norwa.v under the control of a foreign power, GQd ot 
inciting the Norwegian arced toroea to mutil\Y ond disloyalty? (zJ These 
aota clearly violated N~•• right ot mtionol exiatm but are not 
huraan rights to be· interpreted as the rights ot indivi ? 

Again, Bela IC1re~, tormer Prer:d.er and FinMce M~niater, was found 
guilty in H\198~, inter alia, ot the promulgo.tion ot anti-semitic 
legislation.~ J J It would be necessary to analyse this jwlicio.l finding 
into the protection of apecitic rights by looking at the rights 11hioh the 
legislation in question violated. 

. . 
As another example,who.t specific rights a.re violnted by a policy 

ot Germanisation? 

IV. It the Secretariat were to exclude the protection ot civic righta 
from ita ~tudy, rauoh of the value of the Nureraberg and Tolc;yo &>our:ientation 
would be lost. On the other ham, 11' attention were turned to civic 
righta, there would seem to be o. strong case tor examining tho relevant 
aapeota ot the trial.a ot traitors and quisli~s. 

V • Certain difficulties are involved in accepting the task in full, 
however, and theso rust also be faced. Thoy include the tollowinga 

(1) The term "traitors" is very elastic o.nd could include nll 
persons convicted of treason or "nnti-sto.te o.otivities" up to the 
preaent time, even if they wore in no way connected with the war. 
Such a wide interpretation ,JOuld cover the trial, recent]3 under­
taken before the Hung!-.rio.n People's Court, of certo.in persona ollegod 
to have been iraplico.ted (a.long with Mr. Bel.a Kovo.os whose arrest by 
the Soviet authorities caused SOl'.llJ Q.egree of interna.tioml friction) 
in an anti-Republican conspiro.oy. t 4 J 

It eight be wise to interpret the jurisdiction of the Cormd.ssion 
restrictive]3 so as to exclude the Secretariat from deali~ wl.th 
al'\Y oases not mainly relating to treo.sona.ble o.otivitiea carried on 
duri~ or in connection with the wo.r. Another possibility would 
be to limit the enquiry to cruses alre~ begun, or ooncludod, when 
the resolution was po.ased. 

(1) Keeaing's Conteniporary .Archives, 8035 A. 

(2) Ibid, 7855 A. 

(J) Ibid, 8156 B. 

(4) See Manchester Guardian Weekly, M~oh 13th, 1947, P• l. 

n 
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(ii) Many relevant legnl texts ore alreney in the hMda of the 

Secretori~ and have been oirculated ns Miaaello.neoua doc\ll8ntsJ 
these set out the laws nnd decrees applicable. There .~, . 
however, be difficulties in seouri~ mo.teriol regartling the triola, 
espeoinlly f'rom non-aembers ot the Cor.nisaion (Bulgaria, Rumania 
and Hungary, - and Finland if the lost hos held suitable trials). 
Full trMsoripts would aeec nccesae.ry for a full exo."'lino.tion of tho 
way in which the rights of the accused are provided tor during his 
trial. For an estimate of the protection ot the rights ot h1a 
victiraa, however, the essentials are a statecent ot the ottence, the 
attitude of the Court to suoh pleas as superior orders or oct ot 
subordinate without the knowledge of the 80CUBed, nm the decision 

· of the Court. 

(111) The Secretariat of the Cor.mission does not itself include 
sufficient linguists to enable it to deal with materlAl written 
in all of the likely languages. Sooc outside assistcnce would be 
required in this connection. 
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UNitlQ NATIONS WAR ORigS CX)MIIJ:SSION. 

Colloot1on and Publication ot Information 

corioemina Human -ts. 

. Draft Report by Cammittee III• 

(Compiled by the Secretary to Oaamitteo III on the be.sis ot 

Doca. III/89, III/90 and Ill/91, and the disousaions in 

Cprmid.ttee III held on 22nd Ma.,y 1947, Minutes No• 7/47• ) 

?. . The Economic and Social Council of the United Nations adopted on 2lat 
July 1946 a Resolution on the Commission on Human Rights. 

Paragraph 4 ot this Resolution, under the heading "Documentation ", 
reaAa aa followa: 

" The Secretary-General is recpested to make arrangements for: 
' .· 

( a) the compilation and publication of a year-book on law and · 
usage relating to tuunan rights, the first edition ot which 
should inolucle all declarations and ' bills on human rights 
now in force in the various countries; 

(b) the oolleotion and piblication ot information on the 
activities ooncerriing human rights of all organs ot the 
United Nations; 

(o) 

( d) the preparation and piblioation ot a survey of the develop­
ment of b.unan rights; 

(e) the' collection-and piblioation of plans and declarations on 
.blman rights by specialized agencies ard non-governmental. 
national am. international organizations. " 

(Journal of the Economic and Social CoUnoil, 1st Year, No.29, 13th July 1946, 
p.520). . . . 

II. Pursuant to disoussions betwoen the Director of the DiVision of Human 
Rights ot the tfnited Nations and representatives of the United Nations War 
Crimea Oonaiaaion held in April 1947 (Doc.Misc.No.89) ., the Directc;,r c4 the 
DiYiaion of Human Rights coDll'llnicated to the Chairman of the U.N. w. C. C. on 
15th II~ 1947 (Doo.A.45), that Monsieur Henri Laugier, 'tne Asaiatant 
Secretary-General in charge of Social Affairs, agreed vd. th him that the 
U.N.w.c.o. was in a better position to do the work outlined under (o) of the 
above quoted parngraph 4 of the Re·so1ution of the Economic and Social Cow,oil, 
than was the United Nations Secretariat, Md added that if the Secretariat of 
the U.N.w.c.c. was prepared to aocopt r esponsibility for this work, the 
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United Nations Secretariat would be very pleased to ho.ve it do it tor them. 
The Director ot tho Division ot Human Right■ turther wrote that, it thia 
were possible, the Division woµld like . to be' ·able to submit the ID8lllsoript 
to the nen meeting of the Conmission on Human Rights, which is to 111Ht on 
25tb Jugust 191+7 a.t Geneva. He did not want to press the U.N. w.c.o. in 
the matter, however, ani would arrange to have the mamsoript aubrd.tted at 
the following meeting of the COJIIDission should 'it' be impossible tor the 
U.N.w.o.o. to complete the work tor August. In any event, he would very 
11110h appreciate hearing from the . Chairfban of the U.N.w.c.o. and having hi.a 
viewa at hie earliest convenience. 

• 

III. In ita meeting held on 21st Ma_y 1947, the U.N.w.o.o. decided to aooept 
responsibility tor the work as requested as tar as information conoemina 
human rights arisina from trials of war criminal.a was conoernea, am poat­
poned its decision on the question ·whether it will also be feasible tor the 
Camd.aaion to collect information concerning humon rights· arising from 
trial.a ot quislings and traitors. 

Sinultaneously the whole question was referred to COIIIDittee III. 
Oomn:Lttee III discussed the problems involved in its meetings held on 22nd 
May and lt-th June 1947 (Cormn:l.ttee Ill Mi.rutes Nos. 7/47 ard 8/1+7) on tho 
baaia of preparatory do~nt~ submitted by· the Secretariat, viz. by the 
Secretary to Cdlnmittee· I1I (III/89), by Kr• Brand (llr/90) and by Dr. Mayr-
Harting ( III/91). . . 

IV. On the preliminary question vthother the U. N. w. c. c. baa juriacliotio.n to 

. 

Qolleot int'oma.tion concerning human rights 8.fising from the trial.a of 
quislings and traitors, Conmittee III is of the opinion that the question 
ot jurisdiction does not ariso. It is not suggested· tt)a.t the Ccmniaaion 
should take any steps connected with the investigation of. crimes oamd.tted 
by quislings ard traitors leading up to their prosecution, trial end 
pinishment. What the Commission is being· asked to do is to examine the 
reaul:,s of trials which have taken place without the Ccmn:l.asion having eJ\Y 
part in their preparatio~, an:l to obllect information conoernj.ng ta.unan rights 
arising out of such trials~ If the Conmission undertakes this task it does 
not aaauma jurisdiction- in connection with the prosecution -and trial ot 
cpialings and traitors. It only uses its experience in collecting and 
sitting material which, thrugh it has not directly arisen out of the 
Connlasion • s work, is in many respects akin to the COJilDission • s juriadiotion 
which comprises war crimes, including crimes against peace ·am ·orimea againa~ 
humanity. I • 

· · The tenna of ,reference of_ t~ Conmisai.on, as stated in its inaugural 
meoti?.8 . lleld .' on-20th October 194J (Doc.C.229), c~, in the opinion ot . 
OOlllld.tte~. Ill, not be interpreted to the eff'eot that they form an obstacle 
to the pomn.tasion' s complying with the request made by the United Nations 
Secretariat for the following reasons: 

(a) The U.N.w.c.c. is an international organisation with the legal 
ca.pacities of a body oorpora~e. (~f. s.,R.& 0.1945, No.12ll) • 

(b) 

(a) 

..... t ..... 

The cpeation of the possible expansion of t~ soope.:of the Comniaaion•a 
investigations and_ functions was reserved for future considerati~n on 
20th October 1943 (Doc.C.22?)• , .. · 

The· Conmission has subsequently been charged with the task which, 
according to the original proposals, would have been vested in the 
technical comnittee on legal que~tions. (Doo. c.229). 

( d) The request :from .the United Nations Secretariat is a matter ~ 
gen,ris. It is made to the Coimd.ssion by an organ of the Urµ. ~ed 
Nations · Vihich, in requesting the Oomnission' s oollaboration, aota 

· on behal.1' of its 55 member Sta.tea, among whom there are also all · 
the members ar the u.N.w.c.o • 

• 1, •• 
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As will be shown in tho parts or this report dealing with the 
substance or the question, the information oonoerning m.umn rights 
arising from trials of' war orimino.ls, and aimilar information 
arising from trials or quislings am traitors, is to such an 
extent inter-related, that a repQrt based only on trials ot war 

• ~ I ozd.minals proper, or a report based only on trials ot quisli.J,as 
·arn traitors would not exh!Wst the matter and would not give an 

v. 

adequate picture. 

In maJ\Y international do~nts, including draft oonventiona 
prepared by the UN. w. C. c. before the end ot tho war, so-called quislings 
and traitors have, to sane extent, bee'n dealt with together with ·war 
or:lminals. In its resolution on the question of refugees, the General 
Assembly of the United Nationa dooided on 12th Pebxuary 1946, that " no 
aot;Lon taken aa a result of this resolution ahall be of auoti a oharao­
ter as to intert.ere in any wey w:l th the surrender and puniahnent ot war 

. Qri.mimla, cpislinga and traitors". The constitution of the International 
Ret\igee Organ:laation, annexed to the Resolution of the General Assembly ot 
15th December 1946, in the part devoted to "definitions and general 
principles" provides that "war oriminals, quislings and traitors will not 
l>e the oonoern of the orgonisation"; the same applies to peraons who have 
assist~ t~ enell\Y forooa, which telT!l is oirownsoribed in some detail. 

1'he, Treaties of Peace with Italy, Roumania, Jblgaria, Hungary am 
Finl am., :. impose on the defeated r ormar OneJ!\Y States the liuty to ensure 
the apprehension am. au-render for trial not only of persons who are 
acoused of having coumitted v,ar cr:lJDes and crimes againat peace or 
b.unanity, but also nationals of aey Allied or Associated Power accused of 
having violated their national law by treason or collaboration with the 
enen\Y during the war. 

In ~tion, it ma.,y be pointed out that the Oamd.ssion ha.a repeatedly 
listed Allied nationals accused of violations of the laws and ouatoms of 
war or orimes against humanity committed against Allied national.a. 

Qrimes against humanity of eneJJ\Y nationals OOIIIDitted against enall\Y' 
nationals or stateless persona on en~my territory were the subject of 
charges submitted to the COJ:mission in exceptional oases only. It foma, 
however, .part or the original functions of the Oomnission to collect 
evidenoe am to report from time to time to the Governments on oertain 
classes or atrocities shov,ing where possible the oonneotion between the 
individual crimes or each type and the ocmnon policy which they qpressed. 
It baa been the view of the Coumissio'n from the beginning that this part 
of its tunotions includes the consideration of or:lmes against hurnan:l.ty ot 
this type·. (er.· letter from the Lord Cnanoellor to Sir Cecil Hurst, dated 
2}rd August 1944, Document o. 78 and Progrese Report Document c.4,8(1). ) 

Tho juxtaposition of quislings, traitors and oollaborators with war 
criminals in many international docwnents and in some reoomnem.ations ot 
the u •.. . w.c.c. does not, hooever, alter the fact that the Coomission has 
not collected the material concerning quislings and traitors. If the 
Oomn:Lssion undertook the collection of infonnation arising from the 
trials of quislings and traitors, it muld be necessary to ask the member . 
governments to make tho res'peotive infonnation available to the Oonmission 
am. to aaad. at in the collection of material from such countries, for 
example, the fonner eneJ'T\Y countries, as are not members of the Oonrnisaion. 

The human rights usually referred to in everyday discussions, and 
irxleed in the deliberations or the Human Rights Conrnission itself are suoh 
rights as toose of free speech, free press, freedom of association, 
freodan of public meeting and free elections. The trials which will be 
most illustrative of the extent of the protection or vindication of such 
rights are clearly tho trials of quislings run trnitors and toose of the 
major v,ar criminals. Of the Nuremberg and Tok;yo trials this fact will 
readily be granted, rut it is urged that no study of the protection of 
the bo.aic tunan rights of the individual oan afford to ignore the trial.a 
of quislingtt and traitors. For instance, Marshal Antoneaou and certain 
others were tried by a Rownanian Court, inter alia., for enslavement ot the 
press and infonnation services with the objeot of spreading Nazism in 
Roumania .an:i corrupting publio opinion. 
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Again, Be;La Inrody, fo:mer Promior am 11'ina.noo Ministor, was tound 
guilty in HW18UY, intor olit1, of tho prol!Ul~a.tion of anti•aecitio 
legiala.tion. 

On the othor ham, thero will be many trillla of "tmitore" mioh 
havo no bearing on human r,ights beocwse thoy e.ro rostrioted to the , 
violation of duties ym.ioh a person owes to a oortt>.in State. The trial 
of William Joyce, tor instonoe, has only an imlreot bdo.ring on ta.man 
rights. By .his troo.aonable aotivitle·s, Williar.i Joyoo ho.a aorta.inly in 
a general wa:, aided and abetted tho major v,ar orirJinllla in their orimea 
violating b.unan rights, 1:u t he bJ:maelt was indicted am convicted only 
tor the violation of duties flowing from his allegiance to the British 
Orown. . 

Comnittee llI theretoro recamnerds to the Cam.ssion that in the tuk 
to be dono at the requost of the Uni tied Nati0ns Seorotariat, there ah::>uld 
be inolwlod tho oxomino.tion of rooords run reports of .trial.a ot "11■11nga 
BM, traitors, rut only to the extont to Y.hich those trials wre ooncemed 
with such porsons accused aa quislings run traitors aa had, 1n cx,nneot1on 
with or in adc;lition to tho violations of tooir duties of allegiance to a 
oortain State, been accused of having oonmitted war or.I.mes in the w.l4er 
senae, which lnol~des crimes against ~ty. 

VI. Many relevant legal toJ.:ts a.re alreaczy in tho hand.a ot the Secretariat 
anl have been oiroula.ted as Jlisoollaneous documentaJ these set out the 
laws am doorees opplicabloe There ~, howover, bo ditfioulties in 
securing material regarding t ,10 trials, ospeoially trom non-membera ot the 
Ocmnisaion, (Italy, Bulgaria; Roumania. and Hungary, and Pinlam). Full 
transcripts v.ould seem necessary for a full exrunination ot the wey in 
which the rights of the o.ooused are provided for during his trial, Por 
an estimate of tile protection of the rights of his victims, however, the 
essentials are a statement of the offence, the attitude of the Court to 
BUoh pleas M superior orders or a.ct of subordinate without the knowledge 
of the a001sed, and the decision of the Court • 

. lt the work t0 be urdertaken is to include information a.rising from 
trials of quislings ard traitors accused ·or war crimes an3. crimes age.inst 
lunanity, it will be necessary to enlist the assistance of the member 
govemrnents~arn perhaps of the United Nations Socrotariat in securing auoh 
into:mation from countries which are not members of the u.N.w.o.c, · 

As,far os the trials of war criminals proper are oonoemed the 
material collected for the p.irpose of law reporting will tom the main 
basis tbr this now work too. 

VII. For technical reasons the division of the material appe3l"a neoeaaary, 
into the analysis of& 

(d) 

the trio.l of the major Gonnan wor· orirnina.l.a (Nurembe~), 
the triol of the major J a.punese ,·to.r criminals, ( To)cyo), 
the trials of persona of eneJJ\Y nntionality or nlloginnoe o.ooused 
of war crimes, crimes against pence o.nl o~s against humnnity 
not falling vri th.i.n th~ c t ogorios ( a) nnd ( b), · . 
the triuls of' q.iialings o.nd traitors a.ocuaed of wo.r crimes or 
crimes 8'Ja.inst humanity, not falling within the categories (a), 
(b) and (o). 

Work on the tNJks mentioned Wlder ( ) ond ( c) could start forthwith, 
where~ (b) will havo to wa.it until the To)cyo trial has erJled o.rd the 
transoripto of its la.ttor part and too decision of the Tril:unal are 
ava:1.111.bl. e. 

1be task enumerated under ( d) oa.nr.ot be undertaken before the material 
... -~ been .oolleoted. with the · assista.nce of the roomber governments, 

" 
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VIII.- The oolleotion and publication of information oonoeming taunan 
r1ghte. arising .. from too trials is not an ern in iteelt 'bllt obvioualy 
aowea a apeoitio praotioal purpose. Thia p\U\')ose is to d.4 in the 
main taak · ot too Oocmisaion on Human Rights, partioularq the prepara­
tion ot an international bill of' rights, intemat ional deolarationa or 
oonventiona on civil liberties. It is, thereforo, aul:mitted that the 
work of oollaoting the roapective r.nterie.l. should be undertaken with 
this ern in view. 

Tb:e information to be oolleoted will be of a two-fold oharaoter, 
the one· aspect being how ta.unan rights have boen violated, the other 
how they have been prote.oted. 

Bwry or1me or nearly e'very orime violates a right and therewith 
a "human right" in a wider, non-toobnioal aonae. Ivery imiVidual 
IW"Cler violates a b.unan right. The i,ame applies to nlnr:>at all , 
violations ot the laws and oustana of war and to all a.ota ooming unier 
the term "oriule agaips t lu.uMni ty " as defined in tm ba.aio documents, 
e.g. in the Charter of t~ International Military Tribunal ot 8th August 

. 1945.· It is obviws that· the collection of material ir¥U.aorim1nately 
· • .. dealing with racorda of OOJ11DOn law orimoa, war crimes, am orilma 

against mmanity, which ho.ve *n oonmitted and. whioh were the aubjeot 
ot criminal proooedings in intematioruu tri't:unala, mix.eel ccurta and in 
national, military arul occupa.tion courts, ~uld be al.moat worthleaa for 
the pirpose f'or vil..~ch the collection is needed l.,y the United Nation .. 

To an even larger extent the same is true of an indiscriminate 
oolleotiol\ of information arising fran trials of quialinga am traitors. 

It is the·refore probable th.at only toon the oolleotion ot material 
wwld meet the requirements it it wero restricted to the recording ot 
auoh inoidenta arrl reactions to them as throw a light on the auftioiency 
oi· otherwise of the laws and usages of war and other proviaiona of 
international law o.nd of 1111ni0ipa.l legal orders ,mioh purport to attoxtl 
protection against violations of' human rights. Records ot trials ot 
penona responsible for such outrages o.s deportation of allied tlati,,na1a 
into oonoentratiQn camps, their ill-t1-eatment am. 1111rder, the killing. , 
of prisoners ot v,o.r, eJd,ettnination of whole popilationa arri so on. are 
ot very great interest to the histor:ian, the sociologist ard the lawyer, 
'bllt they are of' no particular relevance to the task before the Human . 
Rights Oanmission, because no catalogue of lu.unrul rights is needed to 
place it beyond doubt that nurder of innocent men, ,'IOJD8n am children 

·is criminal. 

DC. In the opinion of Committee III, the oooloction of material ahwld, 
therefore, be restricted to records illustrative of the followi~ 
questions: · 

(a) Cases, if there are any, where the existing provisions of international 
· law did not tumish a sufficient basis for imposing a just penalty for 

activities violating hwnon rights; 

(b) oaaee where the competent tri~nal has foun:l that a sufficient baais 
exists in international o:r 11unicipal law for the p,ml.sbnent of oeriain 
activities violating human rights, rut where tho legnl position remains 
doubtful because the respective decision o."jhe court is not bindi~ on 
other courts. In international law and ~oipal lo.w of' IDBl'\Y countriaa, 
decisions delivered by courts have the effect of -res iudicata only aa far 
aa the actual parties to the prooeedings are conoerned. · It is therefore 
advisab~e in such oases to place the law beyord d.CAlbt as to future 
ooourrenoes. 

. \ . 
( o) Oases ahovring that roore elaborate provlsions of international law 
oould have preventod violations of human rights from ocourr:lng. The 
question of the protection of civilian populationa of ocoupied territor., 
as distinguished from prisoners of war, ia a. case in point. Th9 Otl8es 

will certainly aoow tha.t many crimes v.ould have been prevented, it 
machinery similar to th t established for t he protection of prisoners of 
wo.r had been in opera tion o.lso for the protecti.on of civilian members of 
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tho pop.ila.tion of ocoupiod territory, am ot persona who wre deportod 
tra:i occupied territory. Artiole 6\c) ot the Charter ot the Inter-
national Military Tribunal externs its protection to "aJ\V civilian 
popula.tion"; o. close study ot the oaaea will show, howoftr, that 
greo.ter<i.aborntion ot thus principle and the establishment ot proper 
~binary is necessary. 

(d) Stress should be laid, in sitting, collecting nm arranging the 
material, on the protection of tmman rights of persona who are not of 
the .nationality of tho victorious Powers, ' In the provi.noe ot what 1a 
no,, oo.lled "crimes against humanitY'', the aepeot of these provisions as 

.. a moana ot protootirig b.amo.n rights stands out 11X>st olear]¥, Here the 
report to be produced will bave to ahow how certain tlagrant violations 
ot mman rights have none unpinished mainly tor la.ok· ot jurisdiction ot 
the respective tribunal.a. 

Orima oamiittod betoro the lat September 1939 in Oel'!DallY .against . 
·aexmana are here in point, 1n view ot the Berlin Protoool ot; 6th October 
1945, by which tho scopo of Art. 6(0) of the Ch.o.rter ot the lnterno.tional 
Kili taxy Tribunal was rustriotively defined, Thia necessarily led to 
the restrictive interpreta.tion ~ the Charter by the Nuremberg Tribunale 
A similar lacuna ( tror.i the paint ot view ot the t\lture protection ot 
m.unan rights) o.ro the provis ·.ons of the 'ho.sic docmionta under \lftioh IDal\Y 
allied military trib.tno.ls wero prevented from taking oognizanoe ot aots 
auoh. as too murders of tens ot th.ouaam.s at Gennan "useless ea.tors" 1n 
institutions such a.a Hodamar, or the nurder am 111-treo:tmont of, a93, 
Hungarian inmates of Belsen Concentration Camp. With th.is, provisiona 

• will have to bo contrasted, o.g. the Control Oouncil Law No, 10, which 
gives to the competent courts jurisdiction without the important qualiti­
oations of tho Nuremberg Charter lU'Xl the Berlin Protocol. The activities 
~t the Trib.tnala applying Law No. ~O in the different Zones ot Gennar\Y 
will be of' • particulo.r interest f'or tho report, 

. 
·(e) It will be one of tho main taaka of tho report to examine the. 
question of reprisals, · legitimo.te am otherwise, in the light ot the 
proceedings against persons who were ohArged with .war orimes arn have 
pleaded, with or without succeap, . that they~ aQted. in exeoution of 
legitimato reprisals, Th8 exercise of a. real or assumed right of 
reprisal is a vory important source of violations ot b.unan rights of 
~-!'nopent oorsons in times of oriaas. 

• 

( f) Attem;io.1 should o.lso be paid in the report to the respane1bil1ty -
of military oamnondors o.nl a.<lministrators for viol.o.tions of ~ .rights· 
ooanitted by their suboroino.tes, which has boon OBSWIOd in ~ of the 
important war crimes en.sos, such as in the. American/Japnneae oaa~ at 
Yamashita., in the CanadiaJVGanno.n oa.se of Meyer an::l in the Britistv'Ge:nno.n 
oase of Kesselring. The osto.blishrmnt of such responsibility is one of 
'the links in o.n officiant machinery for the protection of tuimdn rights in 
time of war am. occupation. 

(g) It may be added tha.t the whole problem of tM defences of superior 
orders anl duress can bo regarded as one of balanoing the contlicting 
claims of an o.ccusod an.l his victims. Tho Secr~tarint is now in poaaea­
sion of considerable infonoo.tion regarding tho law am practice of the 
various allied oo~~ries on this matter. 

( h) Much of thia otudy will in pro.otico anount in the first place to 
arowing how tho &.guo arxl Goneva. Conventions protect aorta.in rights of 
oortain types of peoplo, e.g., priooners of war, the siok ani woum.ed and 
the civilians of occupied torritories, anu seoondly to quoting 48 examples 
of sucn protection, trio.ls in which tho provisions of thaso Oonvantiona 
nave been applied. Such an o.ocount rD1J3 seem elementary to tile United 
Nations War Crimos O rtmission, rut would not a.ppear so to persons less 
a.ocpainted vii.th these cpestions • 

• 
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x. In general, it will bo appropriate to illustra.te on the basis of 
the immense material o.vailo.ble, the dovelopioont froJ!l tho position where 
only allied interosts uu allied rights wero considered to be protected, 
to a stage where the trend clearly was to extend the protdction of 
minir.um standards of humanity to human beings overywhel'.9• 

In oormection vd.th violo.tions of human rights, cam.tted e.-g. in 
execution of a policy of porsooution of political, raoial and relgiws 
groups, the aspect of jurisdiction will be of greater importo.noe than the 
gaps 1n substantive law. 

XI. It has already been stated supra ( IX ( a) ru¥1 ( b)) that it will be 
one of the most iniportant tasks ot the work to illustrate go.pa in inter­
national law which havo the effoot that some activities violating tuman 
rights go at present uni;:unish.od. 

It is, oowever, only a. smnll fraction of inforca.tion oonoeming auoh 
laounae in interna.tional law, which co.n bo discovered in tho transcripts 
ot trials and in judgmnts actually delivered. Althougl\ as in:lioated 
under ( d) supra, . sane of the trials will certllinly be intozmative on this 
point, the question, for instance, to what extent reprisals are o.llowed oe.n 
hardly be answered satisfactorily with the help of trt\llScripts of trials 
only. In the great majority of co.aes in which the prosecuting 
authorities held th.o opinion that even i'logrnnt violu.tions of blman rights 
were justified in positive international law as reprisal~ no charge has 
been- brought befor~ a oourt. The transcripts of trials of war criminals, 
etc., will soow, apart from re.re exceptions, merely cases where the 
provisions of international law on reprisals did not stand in the WIJ3 of 
th.o punishment of violations of human rights. - . 

In aldition to the files of the Collll'lission, the files of the prosecu­
ting authorities moy be the richest source for the study of such gaps in 
international law. 

It will, of course, not be possible to make uso of the internal tiles 
of the pros<)outing authcrid.es to the same extent as of the transcrip1'a of 
trials whioh li&re oonducted in open court. On the other hand, enquiries 
with the competent authoritios - for instanoo a request tor a report on 
cases in which no charge wo.s brought in view of the pr-ovisions of inter­
national law concerning reprisals - will no doubt furnish useful infomation. 

~ As the crimes of eneJ!\Y nationals oonrnitted against eneII\Y n tionals 
( and stateless persons) on enall\Y territory, fall mainly witbin the 
jurisdiction of the local courts of the respective territories·, a full 
documentation of these aspects will have to ta.lc.e aooount also of trials 
oonduoted before owrts of fol100r ell811\V States, inoluding Ge:nnan am 
Austrian courts, whioh at present act under the supervision a.rd wi.1b the 
pennission of the allied occupation authorities. 

of the Control Conmission for Germal\Y 
The Legal Division of tho British Elemeny" expressed its willingness 

some time ago to send to the Commission returns of all the oases of' 
crimes against humanity which vJere due for trial or have been tried by 
German orurts. (Doo. M.114, 5). In important cases a.t least, it may be 
possible to procure the transcripts or copies of the official records of 
these trials, ard copies of the judicial decisions. 

XIII. The collection vrill usefully have to include material from whioh not 
only the present state of international law can be gathered, rut also · the 
changes which have occurred in the laws :mi oustoms of wo.r arrl in 
international law in general in the 1st three or four uocadea. Such 
modidcations of the state of the l aw mey have occurred both in the 
direction of a greater protection of human rights as, eeg, th.rough the 
introduction of the notion of oriroos ag:iinst humanity. On the other hand, 
the examination of the co.ses may show that owing to technical developnenta 
in the art of war, tha protection previously o.ccorued, e.g. to non-combatants 
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1n land, sea sip air vm-Care, t?l83 bo oonaidered to ho.ve been 
Qonaiderably qualified. It will, tnoretore, be relevant to inolude 
in the airvey not only trials oonduotod duril1cl am at tho oonoluaion 
ot the eecx,nd world war, wt also similar matorial relating to the 
first world war. The Mimi'tes of the Rea1-<>naibil1tiea OomDlaeion 
ot 1919 end its report might be o. usetul source it' ooq,ared w1 th the 
tiles ot the u.N.w.c.c. and tranaoripta uni n:,oorda ot trial.a helcl in 
oonneotion with World War No.2. 

XIV. Colllllittee III sulmits, therefore, the following conoluaional 

(1) The work ahoulC/ be undertaken wittu.n the eoope outlined in the 
present paper, namely including information ariaiD3 trom tr.I.ala ot 
cpialinga and traitors aocuaed of war orimoa am orimaa against 
tunanity, mt excluding such trials as do not contain charge■ ot thia 
kim o.nd are reetrioted to charges of high treason, treason anl aimilo.r 
ottenoe■• 

( 2) The work shwld be procluoed under the responsibility of Camld.ttee 
III. The Seoretary~eneral should be asked to 81:'raDBe tho. t. .the whole 

, . l~gal atat1' devote part of their time to thia work. The Searote.ry-
Genaral should, after consultation with Ooomittee m appoint individual 
mombera ot the legal statt r~rteura tor parts ot the work. The 
work will probably have to be ~ed on the lines irr:lioa~ in para. 
VII of thi.s report, under (a), (b), (o) and (d), it being understood 
that turther sub-divisions aro not to be excluded. 

(3) The report will have regard to .the ·double a.spoot. ot the problem aa 
indicated wider VIII. 

In oolleoting am -sifting the material regard will be had to the 
points ot relevance desoribed supra urnor IX to XIII. 

( 4,) Representatives of member govornments on tho Comnisaion, and thrc:ugh 
them tho Goverrmmts tnemselves, will have to be asked for their . 
o.aaiatanoe in procuring for the Conmisoion that purl of the mo.terial 
which i■ not yet available, i.e. inf'omation oonoerning trials of 

• 
.f . ,• 
t 

. . 

quislings and traitors acouaed of war ori.mes am oriaaa age.inst m.unanity. , 1 

Member gov'emments will have to be asked to a.ssi~t also in· procuring 
material tran cx,untries which are not members of' tho Conr.d.s,aipn, suoh a.a 
former eooiqy States. It ID8N' oven bo necessary to enlist the assistance 
ot the United Nations Seorotariat, with a vi8\7 to gottine info~tion 
which otherwise would not be accessible. 

(5) When preparing the dooument, the rapporteurs will have to be 
careful not to recormnend statements which :vA:>uld appear to interfere 
with the sovereign rights of States and in general to restrict themselves 
to reooroing the present state of a.ffairs, rather thl:\n suggesting 
alterations of the law. 
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.3rd June, 191t.7. 
UNITED NATIONS WAR CRIMES C<MMISSION 

Notep ot a conference betwen the Secret&Z"Y-General, 

and the legal membera of the secretariat 

held on June 2nd1 1947& 31 30 p1m. 

The meetiqJ waa held in order, first to allocate aharea in the taaJc 
ot oollecting and publishing information concerning tunan rights (See Doc. 
III/92h aeoondly to discuss a target date for this workJ and thirdly to 
re-allocate shares in the task of drafting the Hiatoty of the Coamiaaion. 

I. Oolleotion and Publication ot Information Concerni!Jl 
Human Rights 

The work involved in performing the taak set by the United Nations 
-.. divic\ed aa follows, 

Dr. Litawaki undertook to deal with the Nuremberg Trial and all 
trial.a reported to the Conmission in the Polish languege. 

D-, )(~-Harting undertook to deal with trial.a by German and Auatrian 
Courts and all. trials reported to the Conm1asion in the Czech and German 
languageaJ and also the hiatorical aspect of the cpestion (the practice 
duri~ and inmediately after the war of 191.J+ - lB). 

Dr. Zivkovic undertook to deal with the Tclcyo trial am all trial.a 
reported to the Comnission in the French, Yugoslav and Bulgarian 
languages, 

Mr. Brand undertook to deal with o.ll trials reported to the Comnission 
in the English language, excepting the Nuremberg and Tokyo tr.lo.la. 

It we.a pointed out that Sto.tes invited to send trial reports might 
be adviaed that the Secretariat of the COCGission is qualified to deal 
with material in 8J\Y of the above-mentioned languages. 

It wu agreed that it would be necessary to send material to the 
United Nations in instalmentsJ for instance, the work on the Tokyo trial 
oould not be completed until the trial itself had ended. 

The em ot November, 194-7, we.a envisaged as the elate tor diapatoh to 
the United Nationa ot the first aubato.ntial instalment, and the end ot 
October aa the date before which the contriout iona of individual reporters 
towards this instalment should be ready for editil'18• 

II. History of the Comnisaion 

Subject to tbt approval of M. de Be.er, Dr, M~-Harti~ agreed to take 
over points 8 ( o) ( d) and ( e). ( ( c) "Torma of Reference - the original 
functions of the Com:rlssion"; (d) "The Colilllission as M advisory body"J 
(e) ''Practical and legal consequences of the work of the CollTalission".) 

Dr. Zivkovic undertook to take over "official declarations nm 
conferences 11 ( 6( a)) from Dr. lio.yr-Harti~ and to deal with MY parts of 
Dr. Sohwelb's share still uncompleted on his departure. 
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III/94 

June 9th, 1947. 

UNITED NATIONS UA:J1 CRI11ES COUMISSION 

~XIOO:TTEE III 

Q_ollection and Publication of Infonitation oonceming 
Hwnan Rights. 

Preparatory discussions in different organs or the 
United Nationa, 

The following letter received py the Secretariat at 
the United Nations War Crimes Ca.unission frcm the Chiet at the 
Dietribution Section of the DocUr.tents nnd Sales Division at the 
United Nations is, together uith the sur:ir:iarios of discussions at 
the Nuclear Caranission on Human Rights o.nd of the Eoonanic ard 
Social Council attached to it, circulntod for the information 
of members. It gives infonno.tion on the discussions preoeding 
the Resolution which is qioted in Docs. II~/92 o.nd c. 257, 
tection I, a.ni which is the bo.sis of t ,10 requeot frcm the United 
Nntions Secretario.t to tho United Nntions r:f\1" Crimes Oarmission. 

UNIT~ :D NATIONS, 
Lo.kc Success, New York. 26 Hny, 1947. 

Ref': 3()6-3-5/Mi,iB 

Doo.r 1.1.r. Sch-;1elo, 

In reply to your letter of 2nd :.rny, · all of the documents covering 
tho cui:>joct of human rights arising from trials of ,-m.r criminals \'lhi.Oh o.re 
presontly available \18re despntchod to you on 27 Hay, 1947. 

Attached to this letter is additional I!ll\terial n l i ch the Secretary 
or the relevant Cor..mission suggested that I should fo: .... :, rd to you. 

I trust this ~ill be of some assistnnce to you C'.nd that you \1'111 
not hesitate t o communicate with me ii' I cnn be of nny f urther help. 

Yours sincerely , 

Sgd. Mabel : : • .-Jutler, 
Chief, Dict ribution Seotion 
Doo\.lllonto and So.las Di vision. 
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"Tho collection and publioa.tion of info1,-.1ntion on tho 
activities concerning hunnn rights nriaing fron the 
trials of war oriuine.lo, quislinga nnd troitora. and in 
partioulnr fran the Nuremberg Md Tol<to trials"• 

1. D,iaouaaion in the Meetines of tht:3 Nuoloar Cor.t:tiooion on the nboyo £!10lutiom 
i. The Nurenberg and Tokyo trials c£ wnr crininnla and their 

importance to the atuczy of hurnnn rights nre firot nentionad in the r.ieetinga 
of the Nuolear CQ;Jniosion by Professor Cnssin ~t n cloaed .:10eting at the 
Canmiasion held on 6 }.{ay 19~6. at JiOO P,m. Tho nor.ibera nre discussing 
the dratting of an interMtioool bi 1 of' righto, ,-ihether tho nuclear Oa:ui.aa• 
·ion itself is oorapetent to draft sucti a bill nt thio oession, what ~thoda 

should be adopted, miat subjects should be included in the Bill, and what 
provisions should be made for its i :·.,plenentn tion. H .ro Prof'ooaor Casson 
mentions the possibility of creating a control ngoncy to consider the 
violations of the proposed doclaration or the r-l~hts of nan. The Security 
Council is empowred by t he Charter to examine ouch violntiona as \70uld 
oonatituto a thrent to the peace. But tre shoulC:: cUstinguish botwoen these 
problm:18 and others. Govermonts might -;roll oi>jcct to the ~re&tion of a 
control agency and in mtlJ\Y co.sos it is the reopoct for the authority ot 
sovonnents which will uno.blo the Cor:miooion to l'.chieve oonorete results. 
However, there nay be cacao whore the violationn of hUDan rights will be 
so serious thnt r.ien' s ri5ht t o clisouas then, a.nd the right of the 
Security Counoil to exanine tho□, cannot be ignored. 

At this point Profetrnor Cassin draws the a.tt:antion of the 
Ca.vnission to the Internationnl Tribuaal of \•.1·c:.1borg. 

Men are being Judced there not only ro1.· h:-.ving tmnted am plannel\ 
a. vmr of o.ggreosion, not only for viola.ting t llc rules of ,mr, whioh is not 
the concern of the Hunan Rights CanrJission, but f c,r orimes wnat hurlanity• 
These cen may be condenned to clonth on this one oount, A a. lA.14 cour\ 
is sitting in To~o and judging men nlso for crli ca P.gRinot huoanity, The 
establisment of thase tribuno.ls represents n ~r c~t ~dva.nce in the 
protection of the rights of man. The principlvo governing these trib\mal.s 
should be olosel.y studied by the Commission. 

2. At the next meotint1 held on 8 May 1946 P.t 10.30 au,1' tho 
diooussi. on on the drafting of an internation:-.1 bill of rights is continued. 
!iembers nre ngreed thr.t further documentation ,rill be necessary before an 
internntionnl bill of rights ca.n be written. :2. &ssin proposos that 
o. yea.r-book incorporating existing bills of r i e;hti:; in force in the vnrioua 
OOWltrioe be droftcd. Informntion on the work of' nll organ.a of the United 
Nntions concerning humnn rights should be collected A.nd this should 
include reports on tho work of the intomo.tio .:'. courts of Nuremberg and 
To~o. These are espocinlly important in th~t, f or tho firot time, without 
o.ny existing lo.ws ns n prooedent, an intenll\tio:-. .-.:i.. commw1ity organised 
n trib\ll181 t o try uen for m:~ ~a_ainat humnn:i.ty1 c.nd not mere]3 for 
broo.king existing tret1.tioc nnd inteniationnl c · nvontions. The achievements 
af the courts in trying n u condemning violA.t:i.or..s of the rir,hta of r.wi 

must be noted. Ur. Hcio. (Hc.>r bcr r or Chin& c.n Chc.:i.rr.mn of the Fnr Enstern 
Division of the ~Crin s Con .. 1isoi n) stntos th.~.t the principles · 
3oveming the Nurember g court n.ro c ntnined it ?uotico Jnckaon's oto.tement, 
on the bnsis of which nn internntionl'.l :>.gr oo,· :o t \7ns r.nde. Apllrt frcD 
this in Mr. Hain I s vio\1 thore io not nuch UC'.tor · :'.l of interest to the 
Oaunission. 

3. At the r.1eoti of tho Ca11niooion holtl o 1 10 Hn.y 1946 nt 10130 a.m, 
tho r.iombers ngreo th.n.t n y CJ:-.r-book should bo co: _ Hod, tmooe first 
edition should conto.in tho bills f ri, hts in o::·stence in the member 
nntione of the United Nnti ns nnd t hl'.t inforr,i.~t 0:::1 should oo oollooted and 

' 
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nnd published on tho nativities of nll orgnno of the United Nntion& 
deo.l.ing ,nth Huonn rights. This is "to include inf'ormtion op the 
Nurenberg nnd Tokyo trials which r:1iRht bo inportnnt in tho field of 
hur.nn rights•••••" 

4. This \vording is adopted finally in tho tozt of tho Ccn:dssion•s 
report to the Econcnic and Socinl Council (Docu..1ent E/38/Rov.l). 

n. Discussion of the abovo resolution in tho neutint;D of tho drnfting 
oanr.dttee. of the Econaaic nnd Socinl Counoi 1. 

After the presentnti n of the Report or t'.1c HurJan Ri hts 
Canmission to the Eoonanic Md Socinl Cow1cil, ~.t is referred for stuey 
to a special drafting canr.1ittea of tho Council. 

At the third noc ting of this Canission hold on 12 Jupe 1946 
o.t 10130 a.1m, certain ru:1ondr.lents to the pnro.grap . concornin3 the trials 
of mir criminals nre made and adopted as f ollmrs: Hr. Dehousse 
proposes that other trials of war driminals bosidos Nurenberg and To~o 
night bo useful nnd should be added. Mr, Bousquet suggested tho.t 
the trio.ls of quislings o.nd traitors shoul~ nlso Je studiod. 

The final text o.s adopted by this Co::,:r.ii toe then ronds as 
follorra: "The collection nnd publicr.tion of infon.1c..tion concerning 
hwna.n rights nrising from trials of ·.-,a.r cri; ·.Lv·.lo, quislin,.,.s nnd trnitors, 
o.nd in • nrticulnr fron the Nureoberg o.nd Tokyo trinlll," 

III. Adoption of the o.bove resolution by~ ~cnic r.nd Socin.l Council, 

The toxt as quoted in the lo.st parncr:-.~1h <'.i:>ovo ,·m.s ndopted 
,7i.thout c oi:--o:ient by tho Econ . ic ancl Social Council on 21 June 1946. 
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10th JW\81 194;7• 

UNITED NA'rIUNS £~ CRT.Ml!:$ OOMt.0:SSION. 

~'ITEE III. 

48enda of the Uni_ted Nations Oonmittee 

on the Prosros~ve Develo~nt ot 

International ~w am its Codi fication. 

The following doouroont contains thQ provisional 
agenda of tho Unit0d Nations Committee on tho Progres­
sive Development 0£ Intorna.tional Lnw am its 
Codification, which begal'l its d.eliboru.tions on 12th 
Mey 1947, and which_ was 100 ntioned in M. de Bu.or's 
report to Committee III ( :iinutos No. 8/47.) 

Only i t erns 4 and 6 of tho ,1.genda concern the 
United No.tions War Crimes Comnission. · · 

Tho Unit0d N·· tions Doou.1oont A/236 which is 
roferred to in connecti on with i ·~'3m 4, hns been cir­
culated as U.N.W.c.c. Hisc..:llaneous domuoont No.66. 

Tho General Asso1:1bly Resolution on Genocide which 
is the basis for the dis .::~1c1siuns under i tern 6, ho.a 
boen reproduced j_n U. N. ·10 c. c. Ui ~collanoous Document 
No. 69. 

The provisional (:'011J.· .,. :; cirnuln.t ed on 5th Mey 
1947 as United Nation..~ docw.10nt A/AC,. 10/1. 

UNRESTRICTED 

li/AC.10/lx 
5 Hey 1947 

ORIGINAL: ENGL1b11 

OOMMITT~ 0 . '.I: ' PRCGRJ:;:JSIVE DEVELOPMENT OF 
INTERN.\TIONAL L.\W fiN'D ITS CODIFICATION 

POOVISIONAL AGEND.1·~ 

1. Adoption uf tho , end.a.. 

2. Org:.udzation of Lho ·10rk oL' t r10 001:unitte(:) • 

.3. ( a ) Study of tht. motho ~ · )Y which the Gun_.ral. Assembly should 
encourage tho l_)rogr · s · i ve dovolopioont of I nte rnational Law 
o.nd its e vont u: l co .; i'ic tion. 

(b) Study of tho otnod..; 01' sccur-lng th c- - p0r tion of tho 
several orgnns of th Unitod N tiona to this end. 

(c) Study of the mcthou.l:l uf nlj_sting thu assi tunoo of such 
national or intorn1.tionul bodius o.~ .light a.id in the 
attainment of tho obj ctivo 



. .. . .. . . 

-2-

(Document W222 - Journal No.58, Supplement A- A/PV/55, 
PP• 470-473) • 

4- Plans tor the fol'l!Lllation, in tho oontext of a general 
oodifioation ot ot'tenoea against tho pence and security ot 
mankind, or ot an Intornational Or:Lminal Code, ot the 
principles recognized in the Charter of the Nuremberg 
Tri~ am in the jucJsment of the Tribunal. 

(Dooument A/236 - _Journal No.58, Supplement A - A/Pl/55, 
P• 485.) 

5. Draft declaration on the rights am. duties of States. 

(Doowmnt 1/285 - Journal No.58, supplement A - l../PV/55. 
pp.4,7i.-z..75) • 

6. Letter from the Seoretary-Genoral rogarding the Reaolution 
odoptod by the Boonom:io and Sooial Council, 28 Maroh 1947, 
oonoeming the Orime of Gonooide. 

• Thia document t'omerly issued as A/A0.10/1 aeatriotad. 
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June J()th, 19Q. 

UNITED_NATIONS WAR CRIMES CQ4t.!ISSION 

Htl4AN RIGHTS RE.PORT I PREP4R#:TORY PAPERS 

l'!i'E_l3COP.E OF A STUDY Q! . 
!NlroRMATION CONCERNDG HUMAN RIGHTS 

DERIVED Fna.i ~ CRildE TRLW3 

OTHER TI;IhN '!HOSE CONDUCTED BY THE 

~NATIONJJ:, MILrrARY TRINJNALS 

BY G, BR/.ND 

SUbject to any modifications vilhich a more detailed examination ot the 
material~ suggest as necessary, it is proposed to an-ange the material 
requested by the United Nations, in so fer a.s it re1ateu to war criminal.a 
other than those tried by the Internationol Military Tribunal.a in Nuremberg 
and Tolcyo, in the canner described in the following outlines 

A. Introduction 

A suggested draft for tlw introductory· pages appeora aa on Annex 
to ,h~: present paper (see P• 3 ). It is not proposed that this should be 
regarded as a final text. Nor is the possibility of its being later 
amalgamated into a general introduction to the Human Rights Report aa a 
whole ruled out by its circulation in the present form. 

B. The Rights of the Victi&ls of, _war Cri.Lles 

The material regardi~ the hwnan rights of possible victiDs ot war 
crimes can &lOst conveniently be an.al3sed in the manner envisaged by sub­
paragraph (h) of parograph IX of Docuraent C~ 259 which runs as followaa 

"Much of this study will in practice 81JOunt in 1he first plo.oe to 
showing how the Hague e.nd Genev,o. Conventions protect certo.in rights ot 
certain types of people , e.g., prisoners of war, the sick and wowded 
and the civilians of occupied teITitories, and secondly to quoting as 
exa-aples of such protection, trio.ls in which the provisions of these 
Conventions have been appliedo" 

This section, which will also deal with the lacunae in existing law, 
will be divided accordi ,,. to the categories of persons ·whose rights will 
be found to be touched upon by the oaterial available, namely a 

Inhabitru t s of Occupied territori~s •. 
Other civilian populationn. 
Members of arr:ied forc es. 
Prisoners of wo.r. 
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The sick and wounded. 
Medical peraonel. 
Captured spies. 

These divisions will be sub-divided under various of the follow!~ 
headings whioh oach represent a hucan right or group~ rightea 

o. 

(1 
(ii 

(1.11 
(iv 
(v 

(vi 
(vii 

(viii 
(ix 

Life. 
Health. 
Personal integrity. 
Preeda:1 ot r.:ioveaent. 
Pair trial. 
Pm:d..13 rights. 
Religious rights. 
Property. 
Civic rights. 

In each sphere an attecpt will be 1:wle to show how laws and judio1Al 
practice have struck the balonoe between conflicting cle.ics to the Oourt•s 
consideration. · 

(1) 

(2) 

The Extent of Responsibility of a Cornander tor Crir.1ea Cocni tted 
by his Troops. (See Doo. c. 259, parasro.ph DC (1')). 

The Defence of Superior Orders, n.irees and Coercion. (See as 
· above,(g) ). 

The Related Defence of Legality unier Municipal I,aw. 
The Defence of Neoessity. 
The Def'.ence of LegitrJD.te Reprisals. (See oa above, (e)). 

D. The Rights of the Accused at the Tioe of Trial 

• 

Materiel relating to the rights of an accused to o. fnir trial will be ♦ 
derived from an analysis of the laws ond rules ·of the diff'erent countries 
relating to the trial of war criD:inals ruxl frora a stuey of their application 
in practice. 

The rules relating to evidence o.nd procedure which are applied in trials 
by courts of the various countries, nnd by the Internationlll Military 
Tribunals in Nureoberg and Tokyo, when viewed o.s a whole or& seen to represent 
an atter.1pt to secure to the o.ocused his :-ight to a fair trio.l. vbile · ' 
enatlrins that the • guilty shnll not escape punish03nt because of lego.l. 
technicalities. Certlli.n typical exo.-:1ples will be exar.lined under the following 
headings, to which others will probably be ndded subsequentl,yi 

l. Right of Accused to know the Substance of the Charge. 
2. Right of Accused to be Present at Trio.l ancl to give Evidence. 
3. Right ot Accused to have the Aid of Counsel. 
4-. The Right of the .Accused to hnve the Procc~ngs made Intelligia.ble 

to hie by Interpretation. 
5. Rules rego.rding Appeal ond Con:finaation. 
6. The Stress Pl.aced on ixpeclitious Procedure. 
7. Rules of Evidence in General. 
8. The Adr.tl.ssibility of :.u'fidavits. 
9. The Aclnissibili ty of Pre·-Trial State.aents by one Accused a.gains t 

Another. 
10. The .iLdrni.ssibil.i ty of Hee.rsey Evidence. 
ll. Accused not Entitled to the Rights of a Prisoner of War as 

Regards Trial. 
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ANNEX 

. INl'RODUCTION -
I. Such discussions of the 1\mdor.lental rights or• froedOtlll as appear 1n 

text-books on ConstitutionQJ. Law (i.e. the constitutional. provisions at 
mnicipal lawa) will be found to deal 1llth, inter alia, two napects of the 
probletu - . 

(1) The extent to which the lo.w of the lond has left the imiviuual 
f'ree to exercise these rights. Thus, Dr. Ivor Jenning■( in Chapter VIII 
(l'Unda:lentai Liberties) of the I,o.w ruxl the Constitution, lJ points out 
that, 'Phereas nearly all wrffien co'iiititutions {such o.s tho.t of the United 
Sto.tes) 1~ c:Jovm certain "fundar.xmtal riahts" which can be lilJited Oil" 

tween aWS3 only by constitutional orJerm:xrnt, in the United Kingclora 1here 
is no written constitution and no such .fundllrlento.l rights are reoogniaed. 
In the United Kingcloc, he concludes, "the 11£\.ture of the liberties, oan be 
found only by ox..,aining the restrictions ir.lpOsed by the lo.w", am, as 
eX8Dples, the learned writer proceeds to show the extent to which the 
exercise of the freedon of speech arrl pubitco.tion Md of the freeda3 of 
asaeably is pemittcd under English Law.( J 

A certain o.x,w1t of in:fon.-ia.tion which is to sor.10 extent relevMt to 
thia o.spect con be derived frorl a st\lC'.b' of war cri.oo°triala, in so far as 
M occuaed is sonetiocs fourrl not guilty of a wo.r orice because his oota, 
although they r:w,y soer.i to hove violated the hw:ian rights of his viotil:ls, 
were held to be justified by the lo.Vis and usages of wnr~ Tb.la, 'tlhile 
o.n attecpt to ensure a censure of porsonnl liberty to prisoners of wor is 
r.iade by the final sentence of 1\l"tiole lJ of the Geneva Prisoners ot War 
Conventions "• ••• They shnll ho.ve fo.oilities for engaging i9_I>hyaioal 
esel'Oiaes ond obtaining the benefit of being out of doors 11 ,\J} nevertheless, 
ehould a prisoner of war attecpt to escape, it hns o.lwcys been regarded aa 
perciasible under the lo.ws ond usages of wor for his cnptors to shoot at hie 
1n order to prevent his escaping. For instt.\llce, in their trial before 
the Eidsivating ~rett (Court of Crir.u.nol. Appeo.l) in Norwcy in March, • 
194,6, allegations of r.urder were nac1e e.gainst ex-Krimino.lsekretttr Bruna 
and ex-Krirainaloberassiatent Cler:iens, on the grounds, inter alic., that they 
shot and killed Norwegian prisoners, but too accused were fo~ not guilty 
ot these charges. The Court were sa.tisfic<l that Bruns, in trying to 
atop a prisoner frora escaping, had o.i;.1ed o.t his legs but the.t, as the 
prisoner stooped at that oocent, the S'lOt hit hir.l in the head. The Court 
came to the conclusion that, as the prisoner shot by Bruns ho.cl not stopped 
when ordered to do so, the defendant had acted within his rights in shooting 
• at hiD. The victin wns M ir.iporto.nt official in the illegal intelligence 
service whose co.pture was of great i::iportance to the Geri:10.n D.uthorities, 
am. the only wo.y to atop hie frow getting nwcy wo.a to shoot nt him. The 
Court, therefore , did not consider the clefendant guilty of his rur<ler. 

(1) 

(2) 

(3) 

On PP• 237 and 244 of the Secom Edition. 

~ ill, PP• 247 - 260. 

To which, among other pr ovi s i ons, r ~ference was c:.e by the Prosecutor 
in tho trial by a British Mili t ory Court a.t Hrumover on Janue.ry 24th 
26th, 1946, of i l.X'no Hecririe . (Tr i o.l one! Law Report Series, No. 31, 
PP• 26 - 27). . 
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The Court also ostnbliahed that a prisoner shot by Clecens had been 
trying to esoo.pe, oncl found that the defondo.nt had not ex09~4"ed his rights 
in trying to prevent hio froo esoo.ping by shooti113 o.t hi.c.ll) The Judge 
Advooo.te servi113 in the trinl before o. British Military Court of Karl 
ADbt1rger for the shooting of prisoners of wor even went so fer as to advise 
the Court thats "If the o.ocuecd, Karl Ar.lberger, did aeo that hia prisoners 
were trying to eaoo.pe or ho.cl reo.aonable ecunds for thinking that thf were 
atter t to e on then that would not a breach of the rules an 
oustot1s o wor, therefore y~ would not be able to aey a war orime had 
been cor:r.li.tted." 2 

Such intoruation na the above ci.oes not, of course, provicle an~ 
8X8Dp3ie of the first e.apeot of the question. A true instance wulcfott 
a provision of internntioMl law l'ilich d:lrectzy restricted the rishts of 
prisoners of wor or inhabito.nts of ocoupiecl territories na distinct froc 
a provision perr.rl.tting the detainfile or occupying Power to restrict these 
rights. The enf'oreecent ot such rules, if they existed, could not, 
however, be illustra.ted by wnr crii.~e trinls, where the o.bove-oentioned 
categories figure as victios and not aa o.ooused. Far froc r.ninta.ining 
that prisoners of wor were unier e. duty under intemntional law not to 
atter.1pt to escnpo, the Ju<l3e Advuca.te in the DreienlOJ.cle Trial 'WOuld 
appear to hnve o.saw~1ed tha.t they hD.d o. rir)lt to cake such on t:1.tter,lpt. 
He olo.inot1 thnt it wns "the duty of on officer or o. &ll\ll if he is 00.1):bured 
to try and escape. The corollo.ry to that is thnt the Power which holds 
him is entitled to prevent hir.1 :froo escaping, and in doing so no gref'.t 
niceties are coJ.led for by the Power that has h:1.r.1 in his controlJ bJr 
that I oean it is quite right, if it is reasoMble in the oircw,usto.nces, 
for a 13Uard to open fire on an escnping prisoner, thoU[;h he should pey great 
heed merely to vourd h:1.r.1, · but if he should be killed though that is very 
unfortunate it does not cake o. war crine.'' 

( ii) The extent to which the rights of the irill.viclual have aotun.1]3 
been protected by the lo.w. It is this aspect with which aey stuey of the 
problem bo.sed on an exam.nation of trials of wor crlr.dnals &lUSt be r.lt\inly 
oonoemed. 

Professor Dicy, in his classic The Lnw ot the Constitution, ma.de the 
following remarks regarding the pccuffir oliornoler 'St tha British Cons ti tu­
tions " •••• the genert\l principles of the constitution (o.s for exor.iple 
the right to personal liberty, or the right of public coating) ore with 
ue the result of judicio.l decisions detemining the rights of privf.\.te 
persona in particular ce.ses brought before the courts. • • • There is in 
the English constitution an absence of +.hose declc.rntiona or definitions 
ot rights so deor to foreign constitutionnlists.... In maJ'\Y foreign 
countries the rights of individuals, e.g. to personol freedo1:1, <lepend upon 
the constitution, whilst in EJ18].o.nd the law of the constitution is little 
else than a · g~OQrnlisntion of the rights which the courts secure to 
1ndividuals. "l3) 

(l)_ 

(2) 

(3) 

Trial and Lnw Report Series, No. 32, p. 4-. 

The l)reierwnlde ~, PP• 81-7 of Vol. I of 'iJ2:'_ Crir.le Trial~ 
Reports, published for United Nations Wor Crimes Corraission by 
H.M. StC'.ti.Jnery Office. Italics inserted. 

Ninth Edition, PP• 195 - 200. 

• 
1 
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Ytritill8 in the soce vein, Dr. E • . c. s. Wo.cle and Mr. G. G. Phillipa, U,.M., 
have atated thats "It 1a then in the law ot crioes LU1d of torts, part ot 

. the Ooax>n Law of the lo.rd, the ordinary law and not the t\mdacental 
' Constitutional Law, thnt the Engliahmn finds prot9o~on tor his 11berv 

against oftioiala of the State as wull a.a Qthers. 11 \lJ 

The lawa ot .war are not without inatanoea of the aa■ertion of the • 
right■ ot certain apeoit'io oateBoriea ot persons, and ot principlea ot an 
even core general nature, which are in sale we.ya analogous to deolarat10111 
ot fundamental rights and general ooral principles. One provision 
whioh ho.a often been quoted by Prosecuting Counaol in 'MIi' oriae triala, (2) 
.Article l+,6 ot Section III (Military AuthorilJ over the Territory or the 
HoatileJtata) ot the Haaue Convention Ho. ot 1907 (9once 115. If!I 
an4 OUa ca ot wo.r on Land), reads as tollowa 1 

"Art. 4-6. Fw:iily honour and rights, individual life, o.nd private 
property, as .well a.a religious convictions and worship, r.ust be 
respected. 

Private property on.y not be confiscated." 

Again, the preaoble .to the sacw Convention statos that ~he sienai~ies 
are "aniaated also by the c.leaire to serve, even in this extrqce cane, l-' J 
the interests of hUtlanity and the ever-progressive needs of civiliRtion~. 
and the introductory sentences to the Convention include the following 
P~•aaea 

"Uniil a. oore couplete code of the laws ot war aon be drawn. up, the 
High Contracting Parties c.leer.i it expedient to declare that, in oases not 
covered by the rules o.dopted by thee, the inhabitants arxl the belligerenta 
reaain under the protection and governance ot the inci e of tho wot 
nations, derived trom the usages established aoo~ civilized pe!!;les, 
the laws ot hwno.rdty1 and from the .:llctntcs ot t 4?Ubl1o conac enca. 

JUdge Sko.u, daliverinfi a judf:µent which wns supported by the cnjority 
opinion of the Supreme Oourt of N~ in the appeal of Karl-Hana HOrtWln 
Klinge, a German war cr1cinal sentence<l to death by the Ei<lsivo.ti11B I,ag­
mannarett, sta.teC: that torture constituted o violo.tion of thooe "laws ot 
huoa.nity" and "clioaates of the public conscience" whioh were mentioned 
in the text just quoted. Jud.Be Skau odcleu., however, tho.t acts of torture 
ala~ constituted o. breach, inter~, of /irticles 46 and(6l of the Geneva 
Conven1don, two specific provisions of Intermti.onal Law. 5) 

Most provisions made by the Laws and CustOJJS of War, which protect 
certain hww.n rights, arc not, ho'}i"(er, of such a general nature, as the 
an~sis to be attempted presentl,y~ll show. Mal\Y of these provisions 
require the perforoonoe or the avoiclo.nce or acts of n well-det':f:ned nature, 
and it is in this connection tho.t the raax:Lt1 ubi reoodiUJJ ibi ius, to 'llhioh -------

(1) Constitutional ~, Second EG.ition, p . 354. 

(2) For instance, in tho Belsen nnd other concentrntion camp trials. 

(3) That is to sey, on the event of a.n outbreak of war. 

(4) Italics inserted. 

(5) See Trial and Law Report Saries No. 30, p.3. 

(6) i.e. in Section B of the r eport (Rights .2f ~ Victi..J.1s £!.~Crimes). 
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1>1ooy Dade specific roferonce,(l) aoquires siunifionnco for the purposes of 
the present atuey. The hWlBn rights protected and the extent of such 
protection oan only bo towld through an D.MJ.ytioal stuc\Y of the judicial 
application of a raunber of legal ~rovisiona ot a ·rostricted acopo. 

II. The exacino.tion of the extent to which trials of war orirainal.s protect 
or vindioQte hUL1lUI riW1ts confronts the investis3ator i.tl:l8aintely w:t.th the 
question of tho segregati~n azx1 description of such rights AS are suitable 
tar treatment• 

'Ce;IQin wnicipal logru. texts, for inatonco the Civil Cricinal. Code at 
Norwq, \ J aake aoce o.ttempt to o.rrange their provisi:.ms f\Oooruill!, to the 
rights ot the individual which will be violated by breo.ch thoreot • The 
laws and uaafiea of wor, however, nre not arro.,ucd on al'\Y such eyatemntio 
basis. 

In any case it is seldan if ever the practice for the charge against 
on aooused to allege any core specific lecal. contravention than n breooh 
of the laws and usages of war. Thus, a. British Charfle Sheet accuses the 
deten<lant of "cot:1.li.tting a war crime" in that, at e. qertain place and time, 
he waa responsible for some o.ct ur od.ssion "in violation of the laws and 
usoges ot war". The Canadian practice ho.a been the sace na the Bri tiah. 

United states Charee Shoots have not shown quite the same uniformiey of 
drnttine 8ld may al.lege a 11violati..1n of the laws Qt war" or a "violation ot 
International Law." Ir. the Jaluit 'tell Trial,(, )held before a Uaited States 
11111 tary OorJDission in the Pacific, t charge wns one of curcler, Md the 
apeoificntion, setting out tho alleged elecents of the offence, ended with 
the words, "••• .al.l in violati;m of the dicnity of the United States ot 
Acerioa, the Intemo.tional rules of warfare run the ooro.l stondo.rds ot 
civilised society." .A.n objection cad.a 'by tre e.ocuaed on the 131'0W\Cls that 
the' inclusion in the chorge of the words "coral stondorda of civilisod aociev'' 
was improper ard non-legal was over-ruled by the Cor.r.p.aaion. 

Charge Sheets produce~ before Norwegian Courts trying war oric1nals 
allege that the accused cor,'l.iitted war crimes which violated specified 
provisions ot Norwegian law. French Actes d 1Aocua~tion alle3e broo.chos 
ot P'renoh l.o.w and the Court rust deciut, whether these were justified by the 

~ ~ lan and cuatoos 0.1. wor. ~ 

Nor in IX>st oases is it .. ossible to c.eten.1ine with certainty on what 
ground the Court trying a war cr:i.Dinal oace to its decision. In ~orwer,ian 
trials, the court' o fin<linJ!,S and reoso ns ore c ach uol:fvered in public and 
recorded. A French Military Trit unal~s view ot the toots can :.e 3 athcred 
froc its ,1udgr.lent and the provisi ns of !trench law found to oo viol.o.tod are 
al.so stated. The British, Un:i.te<l State::; o.nu cano.Jio.n practice, ~ver, is 
tor the court sitiply to announce its finling d>f guilty or not ['JJilty o.ru to 
award o.:ny punishment on which it may ho.v~ decided. ·The reasoning by viich 
the Court arrives nt its verdict an " sentence can never be discoverod, since 
ita discussions are held in private sitting and only the final clooisions 
announced. Tbe argucente of Counsel are of interest in so tor as thoy throw 
light on conaideratiom \lhich the Court r.-ey have hnd in oind <hlrine their 
deliberations, but are not of course an infalli le guide. In strict low, 
even the sWI1Ji11[.; up of o. Judse ..;.dvocute before o. British Military Court, 
when such an offic r is appointed, is not a f'inol indication even of tho 
law on v.hich the Court acted. Two r elevant provisions setting out some 

(1) 

(2) 

(3) 

Loo cit, P• 199. . --
Separate Chnpters of thio Cocle, deal for i nato.nce, with offences against 
the liberty ~r the person and offences against life, body and health. 

!!!!: Crir.le Trial ~ ~d:?., Volune I, PP• 71 - 80. 
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ot the ~ra ond duties ot the Judge A4v~ate ore r.l8de by Rule ar Procedure 
10.J, (e) and (t), which run as t'ollowas(lJ 

· •( e) At the oonolueion ot the case he will, unless both he and 
the 00'\rt consider it umeoeaaary, awn up the evidence and 
advise- ihe court upon the law relating to the cue before 
the oourt proceed to deliberate upon their 1'i~J 

"(f) Upon any point of law or proceduro which ariaed upon the 
· trial which he attends, the court should be guided by his 

opinion, and not disregard it, except for ver:, weighty 
reasons, The court are responpible for t.he lea,ality of 
thoir deciaiono, but they must consider the grave conse­
quences '1hich Jll"1 reeul t b-Qm their disregard ot the advioe 
ot the Judse-advoco.to on any legal point, The court, in 
following the opinion of the Judae-advooate on a legal point, 
mq recor~ 1,hat they have decided in consequence ot that 
opinion, 11 ( 2) · 

. Prom these clauses ·it follows thut, strictly speating, a British Milit81)' 
· Court 1a the final judge of the law as well aa of the ta.eta of a onse, and 

that a Judae Advocate• s swmdng up does not necessarily sot out the law on 
which the Court acted, although in pro.ctice bis words carry a very high 
authority, 

It ia not possible, therefore, ih most cas<ta, to divino the view ot the 
Court regar<li~ the prociso h~18J'l rights protectod or vindicated by trials 
of war crir.iinals. This YtOulJ. probably reoain the co.ae even if tho reasons 
of the courts were alwe.ys recorded, sinco those oourta, following the 
traditions of civilised justice and observing the ma:.tl.m nulln poena .!£!!! le5e, 
naturally try alleged criminals for m:eaoh of specific l~ provisions 
ra~her than for ottonoea against more general principles, "{.l) · 

'l'o aq this is of course not to maintain that the judges have been 
concerned with legalities to the exclusion of principles of juatioe, tor 
these latter have been embodied in the rules applied, In his s~ng up 
in the Rheine Airfield Triai ( Heinz Stellpflug and five others) by a 
BZ'itiehiii!tary Court at Osnalruok, 26th - 29th April, 1947, the Judge 

(1) 

(2) 

(3) 

The Royal warrant under \'/hich trio.ls of war criminals by British MWtary 
Court■ ore hold provides, in Ret,.tlation 3, that, except in so for aa 
therein otherwise provided, the Rules of Procedure applicable in a Jeilcl 
General Court Martial of the Bri ti.sh Arn\Y shall be applied so tar as 
applicable to the Military Courts ·for the trial of wnr criminals, Thesu 
rule■ are contained in the British llrm:, Act Mil tho .t°'Ules of Procedure 
made under the Act by an Order in Council, the le,.tter bei~ a piece of 
delegated legislation enacted by tho Executive in 1926 (s,R, & o. 989/1926} 

Italics insertcu. 

An e.xm:zple of tho 110rst possibilities involved in trucing the latter 
cours~ is provided by the trio.ls by the Nazi People's Courts of 
allegod offences against so-ca.llod "sound public opinion" 
(Vollcagesundheit). 
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Advocate saids 

"The laws and usagos of war ho.ve developed out ot the follow.Lng prina:l.ples. 
The first is tho.t the belligerent is justified in o.pplying 8.1\Y emount am ony 
kind of forco necessary ~or tho purposes of war, and of course that 111St 
al~s be ao. lb" that I cean force neoesaar,y tor the ooq>lete 111'tmiasion 
of the enet\Y at the earliest poaaible cecont with the least possible 
expenditure of raen and money. The seoom prinoiplo is the maintenance ot 
hw:mnityJ that covers tm exclusion ot all kinda end degrees of vol.eme 
not necessary for the purposes of war, and v.hioh therefore aro not permitted 
under these oustOClS and usages of wor to the belligerent. Third:13, there 
is the 'a:iJ:l that ohivalry shall still rew.n, chivalry 'llhioh demama a oortain 
8£10Wlt of fairness in offence ~d in defence• am o. wtuol rospoct botwoon 
tho opposins foroos. Tho.t, Gontlo:xm, is who.t tho obaervnnoe ot the lAwa 
and uaagea of war socko to o.ttru.n, o. hi3h sta.ndard. 

"It is upon those principles that it ho.a bee~ held that it is forbidden 
to kill or wound an enet\Y mo, having laid down hia arms or having no longer 
any means of defence, has aurrenclered and fallen into captivity, having ceas 
and this is the ir.Jportont point here - to resist. In that evont it is the 
proper course, unler these laws and usaees of wor, to take him as a prisoner 
ot wor Md c,-ant hie the protection and custoey to which he is entitled .a.a 
a prisoner of war." 

All that is ruaintcd.necl here is that the Courts trying war or.l.Di.Mla ho.ve 
not been called upon to ·view the co.sea before thee fro□ tho QnAJ.ytioGl 
angle required of ooo whose to.sk is to dete1T.1ine how far these trials protected 
or vindioo.ted hw:lfUl rights. 

The litero.turc deali1)6 Vlith questions concerning hucan rig)lts us vast 
and cannot be aaid to provide any agreod co.talogue of rights which oan be 
aooepted for the purpose of showing ~ther and hem for they have ~een 
protected or vindico.ted in war orioe trials. Lawyers, philosophers, 
sociologists OJ'lU psycholo3ists ar~ not agreed lEIOJ'U thetl8elves o.s to what 
rights there are an<l in what sense they CBy be said to exist. These topics 
have been the subject of lively discussion ever since th~ rise o.wng the . 
Ancient Greeks of the Stoic sohool ot philosOP,hy,whioh held that legislo.tora 
should o.tter.,pt to prooote the freedom and equalicy r.Jt all ·mn• · <to avo1c'l' 
discricinations on ru;c(lunt of race or sex tU'd 1x> discourage any oppression 
of JJen by other men. ( 1 J 

FUrthermore, it can te argued that sor.ie coranonly recognised ri~ ts 
include others within their soopeJ thus, Dr. Jenninge writosr 

"The ri.3ht to personal freedom is a liberty to so r.ueh personal freedom 
a.a· is not taken awey by law. It asserts tho principle of legality,_ that 
everything is legal tho.t is not illeeal.. It includes, therefore, the "rights•~ 
of free speech, of association, and of o.ssembl.y. For they o.ssert only tho. t 
a can ~ not be deprived of hie personal freedor.i for cloing ~rtain kinds of 
acts - c:xprossiJ16 opinion, o.ssocio.tine, run ceeting toeether - unless in so 
doillfl ho offends against the law. Tho "right of personnl. freeda:i" asserts 
that a man xao.y not be dc1)rivcd of his freedom for J.oing ,!!ll act unleaa in so 
doing he offe J}(JQ against the l o.w. The lo.at is the gonua of lhioh the others 
are specieo. 11 (2J 

possible procecluro open to the investigator 110uld be to list the 
bwJon rights cor.lD)nl.y protected uy tho nunicipal laws of civilized states, 
and to find how f ir these same r i ts have been protf3ctod by tho trials of 

(l) 

(2) 

See tJle authorities quot ed in Jurisprudence, by Edgar Bodenheicer 
(New York, 1940) P• 109, f ootnote 1. 

2£ cit, PP• 243 - 4,. . 
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war criminals. Thia appl'oacl v.ould be made the easier by the tact that in 
many countries, as has already been seen, the fundamental rights ot the 
individual have been set out i a basic wriit~n Constitution. In an article 
on~ Rkbts .~Man ·!!!! 1E.,temo.t~~ La.w, {l) by Dr. Edward Benes, the 
tollowirw paragrapli"' appeo.ra 'Yhich se8Jll8 relevant in this comeotions . 

"In ··~e:· oourse :ot the last war tho American ~natitute ot Internat1ono.l 
Law, in ~ -~~~i~ held in January, 1916, passed a declaration ot the rights 
an4 du~iea. ot nat~ons, in the pr 1amble . to which thero ware ezpre11ly 
invoked ~ ~cipal lo.ws of ciyilised nations suoh as the right t.o lite, 
the right to., llber~, tho right_ to the pursuit o:t happiness, the right to · 
legal equali~, 'the right to property and the right to the enjoymnt ot the 
atoreao.id rights, o. rd vbich domanderl that these fundamental rights should bo 
stated in terms ot interne.tionnl law." . · 

Yet in so tar ns the method suggested would involve the exomina.tion of 
formal oonstitutiono.l texts, and the extraction therefrom of certain 
fundamental . rights, it ,~uld. not bo without its difi'icul ties• There · are 
tor instance ·JUUIICI'olts provisio~s-. of international law which aim at aoouring 

1 the right. _to ~ -fair• 'i;rial of. pwrsons under the temporary jurisdiction of a 
belligor~~t. Article- 30 of the Hague Convention provides thats "A spy 
taken in the act shall oot be. puni~d without previous trial"; and the 
right t> fo.ir trial may be thotte}1t to bti protected on behalf of the 
inhabitants o:f occupied te;;rritory by Article 43: "The authority of the 
powe~ ot ~e Stato hnving pa3sed de facto into the hands of the occupant, 
the htter ohall .do all -in his po~r to restore, and ensure, o.s tar aa 
po11ib]f~ publio order nn<l sa.ftlty, respecting a.t the sane time, unless 
absolutezy prevented, tho luwa ln i'orce in· the country•" Ag,;iin, Chapter .3 
(Penal Sanctions) of the Gonevo. Prisoners ot War Convention of 1929 mo.kes 
detailed provision for ensuring tl'nt prisopers ot war charged with ottencea· 
against the "laws, regulations, and orders in force ~in the ormed foroea _ot 
the detai~~ Power" shall. be trca~ed in a judici9u, _cw.nrwr (see later). . 
Purthermore, a corasiderablo section ot this paperl2J is to be dev,tod to 
the right of an alleged wo.r cr~ool to a :fo.ir trial. Yet 1 t is argua~lo 
that access to o. fair trio.l is not o. right, but a. means of sateguardi~ 
other rights. · · Thus the United Sto.tes Consti tl.}tion provides that no person 
shall "be deprived ot lif'e, liu«.;rty, or prcperty, without duo process of law" 

.,. (Pit-th Amendment), " ••• nor · shall any State deprive any person of. lite, li~V, 
.,.., or propert;,y, without due process of law;" {Fourteenth Ai:ierxlment). The _phraao 

"due process of l.o.w" includes vd:t;hin its scope the ideo. ot tnir trial, but it 
is debatabie, on the fa.ce of the text, whether "due process of law'' is ~ga.rdecl 
aa constituting a right in itself or whether it is rcgardod as a mco.ns of 
protecting "life, liberty, 01· property. 11 

The United King<l.or:1 Draft of an InternatLmnl Bill ot HW'llln Rights, (3) 
prepared for the conaidero.tion qt tho Drafting Cor.:ar.d ttee ot the OoJJmi.ssion 
on Human Rights of the United ,No.tions, though not o. legal text, provides an 
interesting· parallel. The pr cru;1ble to the suggested Bill includes the 
110rds1 "Whereas the just clo.ims of the State, which all men are umcr a · 
duey to accept, nust JJOt(p~c judice the respect of llllln 1B right to~e<l001 and 
eguali ty betoro the _la:'! . 4 J and the sa:feguo.rd ot hutlDn rights, -whio are 
primary and abiding condi tic.ms of nll just government." Article 12 of the 
proposed Bill providos tha.t: "No 1Jorson shall be held gulley of any offence 
on account ot acts or 01ili.ssfons which did not constitute suoh an offence at 
the tir.le when they wer e coanitteu. '' Yet the clearest rud most direct 

---------·-. - -- ·- · - . ···· ---····----
(1) Czechoslovak Yearbook of _!_!l~o.tional Law, London, 1942, p.3. 

( 2) Sectio·n D (The gights .~( th~ Accused !_i 1he ~ £! the Trial). 

(3) J,,ondon, H.M. St ationery Office , 1947. 

(4) Italics inserted. 
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reference to the right of fair trial appears as part of a dratt resolution 
which, accordi~ to ~he proposnl ot the United Kingdom, might be pa,aed by 
the General Aas81I;lbl3 when adopting m Intermtional Bill of Rights. fllia 
text ausg,sta_ that :fair trial ia claaai1'ied a.a a means ot sate~ 

. 
\ 

rights rather than na o. right itselta "Tho General Aaaemb3'1 OllpNaaea t!w 
opinion tho.t hUIJIB:ll rights o.nd t\u¥1mnental treecloma oo.n only bo ootiplotoly 
assured by the applico.tion of the rulo of law o.nd by the maintenance in ever,y 
land of a judiciary, fully imependont and so.foguArded against all proaaure 
and that the proviaiona of an International Bill ot Rights oo.nnot be ~d 
unlesa the sanctity ot the home ond the privacy ot correspondence ere genero.l.1'1 
reapeotecl end unloas at all trials the rights ot tho defence ore aorupuloualy 
respected, including the principle; that trials shall bo held in publio and 
that every mo.n is presumed innocent ur.til he is proved guilty." 

Whether a "right" is recognised as such or is re38l"ded aa o. means ot 
safeguarding other rights is ot no signit'icanoe as long a.a it is maintaimd 
in prootice, but it wet be clear troo the :foregoing po.ges that 8J\YOM 
caking an investigo.tion of war orl.me trials troc the point of view ot the 
protection or vindication of human rights,while deriving valuable guidance 
from provisions of IIllnicipal lo.w,l!IUSt be lett to soCl8 extent f'reo to 
aegrego.te ond dofine :for licaolt the relevant rights in the mnner wtuch he 
fima moat convenient for tho purpoee of arrongi~ and o.nol.yai~ tho material 
with which he is confronted. 

III. While it is true that the vast cajority of war crimes with which the 
courts have been called upon to· ueal ho.ve constituted violations ot human 
rights, this has not iuvoriabl.y been so. Thus, in the Scuttled t1•J;loata OaaoC1 ) 
held before a British -Military Court at H&1burg, on l'ebruory 12th ond 13t~ 
194-6, a :forner Gercan ooval officer wo.s condeuned aa a war arirainol and 
sentenced to ir.tprisonr.iont for a. tem of yea.re tor sinking two Gennan 
sulnarines in violation of the terr.is of the Instrument of SUrrender ot Mq 
4,th, 1945, It could h~ be olni r.ieu that his o.ots infringed the rights 
ot any indivitluol peroon. Similo.rl.y, KApi tanl.eutnant Bhrenrioh Stever 
ot the Geman navy wna held guilty ot having oomnitted a war crime by a 
British Military Court at Homburg, on July l8tJ1, 1946, because he aouttlecl 
the U-Boat, of which he was col'iT.lrulder, aft or the Genaan Ca:cand had 
aUZTendered all naval ships to the Allied Forces. 

A different type of war crime which oertai nly does not violate the humar 
rights of the living is that for ·lhioh tro Japanese, Jutaro Kikuchi. ard 
Uasaak Mabuohi, \7ero sentenced r espoctivoly to imprioorue:Jnt for twonty-fiw 
yoaro al'¥l doath by hanging, by a United States hlilitary Commission at 
Yokohama on April 5th, 1946. Thay woro hold -guilty or vdlf'ully am unlaw-
fully col'!Jnitting 11'rTanton nnd ibhuman atrooitios ago.inst tho deod body of 
a oivilian American Prisoner of Viar in violation of the Lo.v,s and Oustooa of 
Wo.r"• The sentences were cont'irmcd by superior mili tory authority. An 
~ustroJ.ian Military Court sitting o.t V/ewak on Novoraber 30th, 191+5, fowld 
Trucehiko To.zak:\, guilty of 1:nitilating tho dead and of co.unibalisc and 
sontenced him to be \lanecd; the evidence showd that he hod c~t tm bo(\y 
of a dend 1'.ustralian soldier nnd oaten the flesh. The sentence, however, 
was mitigate ~ "to one of' five yeo.rs' imprison~1ont with hard labour by 
auperior oilitary authority. 

(l) SQe _War Cri~ Trio.l Law Report~, publbhed for the United Nations War 
Crir.lea Coul:Jiss!on by H-.M . Stati onery Offioo, Volwae I, PP• 55 - 70. 
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Replace tootnote 3 on P• 7 by the following& 

"Bxamples ot the worst possibilities involved 1n taking the 
latter course are provided by trials by tba German Oourta in which 
application waa made of an aot of June 28th, 1935, authorizing 
punishment for acts whioh •re analogous to acts alread_J pinishable 
by law) in determining whether ottenoes tell within the scope of 
this provision the OOurts were directed to apply "sound popular 
eeling. '' (gesundee Volksenipfinden) •. 
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2nd July, 1947. 

UNITED NATIONS WAR CRllfES COOiISSION 

CoLIIdttee III 

EZPloitation of the Black Market ns a war Crime 

(The French Cage No. 4695) 

Proposals concerning the partial re-dratting of Doc, c, 26o 

By Egon Schwclb I Loso.J. Offioer 

I. 

In its meeting held pn 18th June, 1947, (M. 129) tho Comniaaion 
conside:..·ed the Report submitted by Colllllittoe III (Doc. c. 26o). In 
his observations on the Report, Lord Wright said, inter alla that 
"although he agreed with its substantial :'.lld rolevv.nt conclu;ions, he 
could not help feeling that ~ostions of precise construction might ·wcll 
be left out. His feeling was, that it wo.s very undesiro.ble; for instance, 
to pin down the word "pillage" in t)le Hague Convention, o.m. in doing so to 
disregard the v,ider o.nd more mo&rn and practical view of the particular 
offence which would ba found in the Charte:r, in Lo.w No. 10 run in the 
Nuremberg Jud,gecent. He was in sympathy with the sto.teioont mich was set 
out in the French case, which treated the offence as. o. composite offence 
with two facets, one of which was the illegal or undue requisition or 
confiscati~n, ond the other the use of tho proceeds of confiscation for 
the purpose of getting the goods in the blo.ck market. It was all only 
machinery for tro purpose of stripping the country of its weal tl: £iid 
paying for it in the money which hnd been unla.wfully roquisi tioned. He 
knew it was said that on the black morkot tho man ·:mo wo.s concerned wns 
quite free to sell and ge t full value llut he did not think that really 
met the view of internati mal lo.w; it might <lo v.ory well in o.n ordinary 
court where mo.tters were regula.ted by ordinary rules of contract, but the 
French case c :mcludecl that the Veltjcns organisp.tion ,mablo the Gennnn 
~ econoJIO" completely to drain the interno.l morkots of tht, occupied 
countries without prejudicing the GeJ:IOOJ'l firumces. In his view, that 
conclusior. shov~d, if it vros r.iadc out, an offence under the Charter and 
he thought also an offence within the r.10o.ning of the Nur L1borg Judeµ:::nt and 
within Law No. 10. Ho thought it we.a wmocosso.ry that the Coa:dssion 
should coJJr.lit itself to a precise or definito definition of tho word 
"pillage", vihich was uaed without dofini tion in the Hague Convention. It 
was a very wide tena and he ,,!DJl o.e nins t o.ny narrow or precise definition 
of too word in the Hague Convention. He Q.greed that the French case set 
out a composite charge of a wor crir.le. How far the c ase showed a prico. fncie 
charge ago.inst aey incliviu.ual wns f or Cocraittee I to decide on the facts 
stated." The Chairi3lln furth r ea.id tho.t th Cor.a;iission coulJ. only ueal 
with Interno.tionol Law o.nd ho tr.ought on int rnati nal offenc was qui.to 
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properly sto.tccl in too French co.se. He coul,. aey thnt he ngree<l with the 
general conclusion of tho report but ho wo.s not reau_y to accept o.11 its 
laJ18U88e or dctiniti-.,ns. Vory few alterations \\OUld ooet all his 
dit'ticulties. 

Ut$!fl o. debate in v.hioh M. Maillaru, Sir Robert Crnigie run M. de ~ 
took par~, 'oonoluai ons ot the Report Doo. 0 • 260 were 081"eed to by tho 
Conr.iisai .. m, but the Report 'V-lB roternid back to Coa.d. ttco III with a view 
that it should be re-dratted on the linos iooicated by Lord wright. 

II. 

The Secrett.ry to Co1;u.ti.ti,ee III herewith submits as a boais tar 
diacussi,m in Cor:uittcc III te~to.ti,:,c pr0P'.Jsols suggesting soce aJ.tero.tions 
in the text of Doc. c.· 260. . ... . 

ProI>Osed new text of Paro.sraph VII 

Proo vbo.t wns sta.ted in po.r~.apllJIV, V and VI of this Roport it 
appears tho.tin recent yonrs the noti ns of "pilla.ee" ond "plunder of 
public and privo.te property" ho.ve been extendoc:. boyonll the scope the terr.i 
"pillage" was pr bably considered to cover llt the ti.De of the makinc of 
the Haaue Re3ulo.ti-.ins~ In modern international. law, particularly as 
applied in the judgment of the International, Mili tai-y Tribunal, "pillage" 
or "plunder 11 probably comprise faots which do not come under the notion 
ot pillage in French municipal law, to which the French ohorge i taelt 
refers. The ·relevont French IDlilllioipal provisions read o.s followas 

Article 440 of the French Criminal Codes ''Every o.ot of pillage ar 
destruction of com..,odities, cffc:ots or Ql\Y movable pro!)E?rty, com:nitted by 
a group or bo.nd o.nd by o~jt violence, shnll be punislwd by penal servi tudo 
for n term of yeo.rE.; eo.c of the persons responsible shall o.lso be finQd 
between 2,400 and 60,000 francs." Article 44.ls ''Nevertheless, those 
who are shown to have bean caused by provocation or. solioito.tion to take 
part in those acts of violence JnOj' only be punished by iciu-isoment." 
Article 4421 "If the coJD:>dities pillaged or destroyed ~e grains, grain 
refuse or flour, meo.l.y eubstancee, breo.d, wine or othe~ liquor, the ~nalty 
inflicted on the lce.dors, instigo.tors or inciters uhnll bo tho r,u\ximvn 
periotl of peno.l servitude and the ruO.Xi.r.ml fine laid clown in Article 4,4.0. " 

The Dt;;cree of 1st September 1939,which is Bl.so ro:ferrod to by t.he 
French Nati ;no.l Office,rosp~cting the prev~ntion of pillage in time ot 
war provides in J.rticlo l: "In tire of wor, tre crioino.l acts ot pillage 
set out in .krticles 440, 441· ond 442 of the Ponnl Codo sho.ll be punishod 
by death. The sace peno.lty aho.ll be o.wnrdcd for o.11 nets ot' theft 
comitted in a dwelling house or inn building evacua.ted by lto ocoupo.nts 
a.a a result of opero.tions of war." 

Proo the quowd texts of the French Crir.ti.11£\l Code , it o.ppeo.rs that 
in Prench 1:unicipnl lo.w tho appliccti.m of vi(llence is necossruzy to 
constitute the cri.1.1e of pillo.g,. Frora the decree of lat Septeober, 1939, 
icposing the denth pon lty for pillngc in tioo of wnr, it o.pr,eors tho.t tho 
legislator, when dea.ling with pilla.go , conceived it a.a o. vi:>lent criJ:lo 
doservi~ of tho supreme penalty. 

In view of the t~t tho.t in tho oour~e of tho nctivitics co;.aplo.ined 
of tho goo<la were not taken o.gni.nst thtl will of the. legi t:u:w.te owners 
am adequo.to 001.)IJensa ti ;n ( evt,n high prices) was gi. von for urchasod goods. 
Cor.mittee III dos not ~xpress M p'ni non th0 questiuns whethor the 
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purchasing of' goods on the black marke·t constitutes pillage either in the 
traditional sense of this word or as extended by the leading writer on 
the subject or whether these black market operations come under the 
wider notion of plunder as applied at Nuremberg. 

Proposed new text of paragraph VIII 

Comni ttee III prefers to base its conclusions concerning the 
criminality of the activities with which the accused individuals are 
charged on other provisions of internatioruu law than those dealing 
with pillage and plunder. In the Conmittee•s opinion the "plunder" 
aspoct of the black market purohaaes consists primarily in tho ~ in 
v.hich tre money for the opero.tions complained of we.a ro.ised. 

The illegal arx1 crir.li.nal cho.ro.oter of the scheme consists, in the 
Committee's opinion ,primarily in the fact tho.t nine-tenths of the money 
for these operations were taken frora occupation cxp&nses paid by France. 
This is evidence of the fact that the contributions vbich wore extorted from 
the French econoll\Y by the Gcnnon occupying authorities wore for in excess 
of the needs of' the army of occupation or of the adr.tinistration of 
occupied French terri tor,y. If it had been otherwise, no 1:10ncy v.ould 
have been o.vo.ilablo for fino.ncing the eneJi\Y' a blaok market purchases 
destined for Germany. The exaction of the exorbitont contributions 
constitutes therefore, a violation of .Article ~9 of' the Hogue Regulations, 
v.hich provides tho.t if' the occupant levies r.x>ney contributions in the 
occupied territory, "this shall only be for the needs of the arcy or the 
adcinistration of the territory in question". This haa cureo.dy been 
established in the Nureraberg Judgment. 

Item 15 of the 1919 list (Doc. c. 1) reads: "Exaction of illogitimo.to 
or of exorbitant contributions and requisitons". 

Cor.r.dttee III is therefore of the opinion tho.t th:>se persons who 
were responsible for the policy of ex~cting exoruitnnt(cqntribt;>-tions by 
the German authorities froc the French o.uthoritios, or •J knowingly used 
the ooney thus extorted for the purchases in connection with the black 
market operations outlined in the French charge, are guilty of having 
com:d. tted a war crime and cQll be listed for this wnr crime where a 
prime. faoie case of their implication is estnblished. 

(JI) The extension of the scope of this stnte1l€:nt, ns compared with the 
text suggested in Doc. III/87, viz. the r eplnc raent of the word "and" 
by the word "or" was decided by Cor.r:ii ttee III in its meeting held on 
4th June, 1947. (Conr.li.ttee III Minutes No. 8/47). 
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3rd July, 1947. 

UNITED NATIONS Wl.B. CRIMES CCMIISSION 

HUMAN RIGHTS REPORT, PREP.:JUaORY P.t.FERS 

(Papers appearine under the o.bove headi~ are to 
be circulo.ted trot1 tir.~ to time by the Secretariat 
of Coa.uttee III and ·will include both working 
papers exploring the scope of the task discussed . 
in Doc. c. 259 and proposed dro.ft seoti ms of the 
roport on hucan rights to be ·cocpiled for the 
United Nations Secretariat) • 

Note on the Definition of HUQMRights 

for the purpose of dro.ftioo the 

United Nations Report 

Notes by Dr. Mayr-Harting 

Introduction 

I, Hw:wi Rights in the relations between a State and its subjects 

( a) 

. (b) 

Huoan Rights in the Uni tod Ki118dor.l draft of an 
International Bill of Ri~ts • 

HUDM Rights in the Pe.nL\l'lll. Dro.ft. 

II. Hw:ian Rishts protected by the Laws Md CustoIJS of War 

Huoan Rights of the inhllbitMts of occupied territory. 
HUrJan Rights of merabers ·of tho llrr.led forces and civilians 

other than inhabitants of occupied territory. 

III, Conclusions 

The collection o.nd publicati·m of infon.mtion concerning hucan rights 
. arising froc trials of war crininru.s, etc., as has been r.ientionaa in section 
VIII of Doowoont C. 259, is intended to assist the Cora.li.ssi::>n on Human Rights 
in the preparation of their proposals, recomendatbns arrl reports regardil'8 
an international Bill of Rights, international declarati.:ma or oonvontions 
on civil liberties, the protection of ninorities, the prevention of 
discrioina.tion on grounus of race, sex, language or rcligiJn o.nd sir.1ilar 
catters. · · 

I • 

1~ definition of the hucan rights which a.re placed or ought to be placed 
unller the protection of InterMtional Lo.w can only be the outc CB of the 
work to which the United Nations Wo.r Cr:lr.1es COI:Jr.li.asion has been asked to 
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oontribute. On the other ho.nd, o. selection of the mteriol to be found 
in the wor cr!Dos trial.a and· ita trentD<int olong the linea indicated in 
section IX ot Dooucient o. 259 is hardly possible without aome prelic\inery 
survey ot the huco.n rights which should be taken into oocount. 

An exomination ot the 'Mli te Po.~r en the United KillBdan draft of an 
International Bill ot Hucon Rights (published in JUne, 194-7) may contribute 
to suoh a working list of hwJlln rights. 

I. The United Kingdom draft ( draft of resolution ot Generol Assembly when 
adopting the International. Bill of Rights, 4J>pendix II, and draft of 
International Bill .ot Human Rights, Annex I) deals exclusively with those 
rights which have to be ensured by every State to persona under their 
jurisdiction. · 

(a) The Preamble to the draft Interno.tional Bill of Hw:nn Rights 
speaks first of the "faith" (ot the United Nntiona) "in f'undor.lental 
human rights and in the dignity and worth of the hwnan person"; secondly, 
of the purpose of the United Nations to promote and encourage "respect 
tor human rights o.nd 1\indaconto.l treedoi:18 tor oll without distinction as 
to rooo, aex, l.aliguo,ge or religion"; thirdly, of the duty ot oJ.l men "to 
respect the rights of their fellow-can equo.ll.y with their own"; fourthly, 
of the claims of the State 11hioh "rm1s t no~__judico the respect ot am' a 

.. 

right to freedom o.nd equo.lity before the lo.w and the safeguard of humn rights"; 
fifthly, ot the necessity for the enjoyi:ient of human rights and 1\mdomental 
freedoms by oll persona to be s·ecurcd by interno.tional lo.w 8lld protected by 
the organised ooanunity of States. 

The rights mentioned in the Prear.ible are defined noro exactly in Parts I 
and II ot the Bill (of. section 6 of the Prear.ible). The Preamble contributes 
t.o sone extent to their interpretation. 

(b) J.rticle 2 of the Bill plnces the States parties to the BW under 
an ·obligation .to -ensure by their respective r.unicipal laws the enjbyoent ot 
the hu1ilon rights arid fundaDental treedor.18 defined in Articles 8 to 16 .. 
(.Article 2 a), and to provide the r.1achinery indispensable for their protection 
(Article 2 b to d) • . 

Thia obligation is reduced in tii.lEl of wo.r or other nationol emergency 
only "to the extent .strictly lir.lited by the exiccncies of the situation" 
(~tiole It-). Non-tlllfilJ:lent of this obligation is "on injury to the • . 
ooa:unity of States and a r.iatter of concern to the United Nations o.a the 
oor.cuni -cy ot states organised um.er t m rule of lnil" (.dl'ticle 5 ) ; 1 t coy 
put into effect the procedure provided for in ,\rticle 6 and lead in oases 
of persistent violations of the provisions of the Bill of Rieiits to 
expulsion troc the Organisation of the United Nations (,·.rtial.e 7). 

(o) The human rights and fundouento.l freodoras covered by ~tiole 2 
ere, 

l. 
2. 

,. 

The integrity of life (~.rticle 8). 
Right of personal liberty (,\rticles 9 to· 11). 
(Prohibition ot slo.very - i.rticle 9; troedon trora 
arbitrary detention - Article 10; and the rie'1t 
of residence aa far as it includes the right t.o 
eraigro.te - Article ·11). 

The corollary of the principle thnt no· person sholl be 
depriv&d arbitrarily of his life or liberty - the rule 
rw.la.1 crimcn ~ lege (l'1'ticle 12). 
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The :f'reedora of religious bel~e:t•, religious worship and 
observance, religious teaching and of aooeaa to auoh 
teaching (i..rticle ]J). 
Freecloo of information and t'reecbm ot opinion (Artiole 14). 
:Bnedom of assembly (.Article 15). 
Freedom of association (Article 16). 

{d) The United Kinsdora draft "is put forward as a basis ot discuaa1on 
and not as representi~ the final views of His Majesty• s Goverl'lllent in 1he 
United Kingdo1:1 either as regards the provisions outlined in the drntt or as 
regards &l'\)' raattemwhioh are not contained in the draft" (of. Chapter 6 ot 
the White Faper). · · 

It followa that the list of human rights contained in Artie-lea 8 to 16 
of 1he draft Bill does not purport to be complete. In order to avoid 
prejudicing the reports of the sub-conmi ttee on discrimination and minorities, 
the· United Kingdoc draft dispensed fCJr the tirre being w;i. th dealing exhaustively 
with specific mnority rights. It has, however, been e2;E)ressly sto.ted that 
the Bill is to be corapleted by the insertion of provisions •prohibiting 
distinctions baaed on ro.ce, sex,language :ind religion (er. oo!llllent .on Port II 
of the Internationa1 Bill of Ha~1an Rights). 

(e) A rn.u:1ber of rights usuolly counted aiiX>ng the human ri~ts have 
not been dealt with in the draft Bi,11 rut in the dratt Assembly r~solution. 

Ju-ticle III of this resolution mentions tre right of all perso~ to 
work, to education, to social security and similar social and ec.onor:dc 
righ~~ They have not been incorporated into the Bill as, in the opinion 
of the outhors of the draft "they cannot by their nature be defiood in 1he 
form of' legal obligations for States in an instrument such as the Intemationo.J. 
Bill of Rights. 11 The clro.ft resolution moreover declares that "it is 
through :tnternational co-opcrc.tion.. . • • • that the :United N~tions con most 
.effectively assist •••• in solving internati:mal. problems of on econooic 
and socio.l character •••• ond achieve social progress and better etandnrds 
of life in larger• fr.eedorn" (.:'1'ticle III of the clraft resolution). 

Article r-, of the draft resolution spee.ks first of the applicntion 
of the rule of le.i-1; secondly of' the independence of the judicinry (with 
which Article 2 . (c) of' the draft Bill .is concerned as well); thirdly,. . 
of the sane ti ty of the home; fourthly, of tre privacy of' c.oITesporidencc; 
fifthly, of the rights of the defence which :i.n all trials are to be 
scrupulously respected, including the principle that trials shall be held 
in public and that every rnn is presuned iruocent until he is proved g(rl.lty • . 

Contrary to the usual ter.:linology, t\11 t nese rights are not called 
hw~ia.n rights, but pre-requisites for the s~f'eguarding of human rights 
( "human rights and fundar,1ental :free .x.1s can only be . completely assured.~.") 
and their .fulfilment respectively ("the provisions of an Internlitional 
Bill of Rights cannot be fulfi l l ed.,; •• 11 ). • • 

As they ~re not incorp~rated in the Bill of Rights they are not 
covered by Article 2; their violation ~s not in itself to be considered 
o.a "injury to the cor.uuni ty of States" ~ thin the r1~aning of' .Ar~icle 5 
of the Bill, "'11ch may result . in the pro~edure provided for in .iJ:'ticles 
6 am 7 (cf. above I (b}). 

(f') The ore.ft declaration concerning fundnmento.l human rights 
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submitted by tho Delegation ot PtulOma(l) to the San Francisco Conference 
f'orma with the United Kingdan Dratt part ot the dooumentation tor the work 
ot ~ the drotting -ooi.r.u. ttee vhioh waa charged by the Economic and Social · 
Council at its .fourth sesa.on (March,(i2.ft.7) to prepare a prelicinnry draft 
of'. the Intemo. tional Bill of' Rights. J The Panama draft is a mere 
deolaro.tion of' rights limiting itself "to an expression of' the troeclor,l8 to ' 
which every human being is entitled." It does not conto.in 'provisions for 
the protection of these treedoLl8. (similar to those ot ~ticles 6 o.nd 7 of 
the United Kingdom dratt Bill, for ins tanoe ( ot. above I (b)), o.nd no 
distinction oo.n therefore be drawn like that between t.he rights deo.lt with 

. in .Articles I+I and JY of' the United Kingdom draft resolution, on the one 
ha,nd, and those incorporated in the draft Bill, on the other lCf. above I 
(e ), le.at paragi-aph). Neither does the Panama · draft provide tor the 
restriction of human rights in time of war nor other national. emergency 
(ot. above I (b)) •. 

.. 

The Panome. draft covers essentially the same rights aa the United 
Kingdom dro.ft; added to 1hia are (1) the right to own property (i.rticlelO); 
( 2) the provisions concerning fair trial (Article 7) deal accordingly with (', 
civil liabilities as well as orirainal ~cf' • .article IV of' the United Kingdom 
dro.tt resolution - see above I (e)); 3) the Panama draft incorporates 
both the rule mlllLn cricen sine )jge of. above I (o) - 3) and .the rule 
ml.lo. ;poeno. ~ 1ege {Artic~9 J (4) economic and social ri$hts 
(ct. a,tion III of t e United Kingdom draft resolution (above I (e) are 
enumerated as right to education (Article ll}, right to 110rk .(Article 12), 
right to reasonable conditions of' work (Article l}) right to ade<J\late 
food and housing (Article 14), and the right to social security (1.rticle 
15) ); (5) the Panama draft f'inal.]3 deals w1 th minori 1yr rirylts (in the 
United Kingdom dro.ft their f'oratlation haa been reserved· (of'. above I ( d), 
le.at parasraph). To those belong in a sense the right to talce part in 
the Goverrment of one's State (Article 16) and the limitations on exercise 
of rights (Article 18). Specific minority rights are vovered by Article 17 
of the Panama draft: the ri8'1t to protection against arbitrary discri.r.li,nD.tion 
in the provisions and npplico.tion of' the law .because of' ro.ce, religion, sex 
or any other reo.son. 

It ~ be noted tho.t the Panama draft does not include any provisdlona 
concerning the right of residence (or. above I (c) - 2). 

(l) 

(2) 

·The Panama draft is identical with the "Statement of' essential Hur:w.n 
Rights II draf'ted by o. commi tte3 appointed by the American Law 
Institute. A footnote to the t ext of this statement published in 
"The .. ~s of' the :unerican AcadeJ1lY of Political and Socio.l Science 11 , 

Jnmary 1946 (pp. 18 et seq), seys that the members of the Dro.tting 
Con:m:i. ttee are, Williar.1 Draper LEw;tS, Chairman; Ri'co.rdo J • Ju,FARO, 
George M. Bl~T, Percy E. CORBETT, Julio A. del VAYO, Noell DOWLiro, 
Kenneth DURANT, John R. ELLIJIGSTON, HU SHill, Manley O. HUDSON 
O. Wilfred JENKS, Charles E. KENM>RTHEY, Henri LAOOIER, Karl· WENSTEIN, 
K. C. MAHINDRA, Roland S. MORRIS, John E. MULIER, Ernst RABEL, 
Ludwik RAJCHMAN, David RIESMAN, Jr• Warren A. SF.AVERY, Angelo P. SERENI, 
Paul. WEILL, QUincy WRIGHT, and George M. WUNDERLICH. Judge HUmON 
· is doubtful about the phrasing in some places, and professor SEAVEY 
is not in agi-oement with the essential character of the rights stated 
in Articles ll to 15, relating to social rights. 

The draft of the Delegation of Cuba submitted with the Panar.18. draft to 
the San Francisco Conference, which is also at present before the 
Drafti~ Cor.rnittee mentioned above, is not at the disposal of the 
Secretariat. 



• • 

I_ 

r 

-5 

II. The right■ discussed above are those of every man towards the State 
under whose jurisdiction he falls. · 

(a) The rights of the inhabitants of a territory occupied in the 
oauae of war ore outside the scope of the United Kingdom dratt. . 

There oan ~ little doubt that the limited jiarisdiotion ot an occupying 
Power does not permit M inteI:ference with individual. rights to which not 
even the legitimate sovereign is entitled. Thus, the Hague Regulations 
(Article 46) atate expressly that the occupying Power baa to reepeot "f:amily 
honour and ri~ta, individual lite and private property, as well aa religious 
convictions Md worship", and is not pennitted to confiscate private property • 
.Moreover, the occupant shall do all in his power to restore and enaure aa 
fo.r o.s p~ssible public order and safety (Hague Regulat~ona, Article ltJ) -
(cf. uticle 2 ( d) of the United Kingdom dratt Bill above I (b), and ,.rticle 
~ of the Pa.natl& draft concerning "Freed~ from Wrongf'ul Interference•). 

In this connection, the provisions of the Articles 23 (h) and 43 . ot the 
Hague Regulations tl83' f'urther be mentioned, which protect to a certain extent 
the indepe ndenoe of the judici3TY towards the occupying Power (of. Article 
III of the United Kingdom draft resolution above I ( e) - 2) • 

It is, however, necessary to contrast• the obligation of an occupying 
Power to respect the· human rights and fundamental freedoms of the inho.bi tMta 
of occupied ·ten-itory with the occupo.nt's right to do everything mooaaary 
1n the interest of wnrt'are and the safety ot h1a az'IV• 

The inhalSitants of occupied territory cont:f:nue to owe allegience to tho 
State whose authority has 2 facto passed i~to the hands of the occupo.nt 
(of• Article 45 ~f the IIQSUe Regulationa). Occupied territory m8¥ often 
be within the zone of war, For this run similar reasons the restrictions 
of individual rights to which o.n occupying Power appears to be entitled 
0£\Y 30 further than those 1lh1oh a sovereign Powur 1a Jwltitiod in 
imposi~ (cf. ~tiolc 4 of the United Kingdom draft Bill above I (b)). 

(b) The hwnan rights of subjects of belligerents other than the 
inhabitants of occupied territory fall into a category of their owns the 
human rights of the members of the armed forces and civilians, lhich ho.ve to 
be respected by the eneriv Power. They are the rights of persons towards o. 
State which has no jurisdiction over therM. 

The conception of war as a contention of States through their snood 
forces includes the protection of the life and liberty of suoh private 
subjects of belligerents as do not directly or indirectly belong to their 
armed forces. Devclop:icnts of the l as:t decades - the mechanisation ot 
modern WC'.rfore and connecte wi. th it, the .~ owth of the numbers of mn­
combo. tnnt men o.nd wot,en engv.ged in the man..u'acture of nunitions and 
impler.ients of 1'18%', nnd, generally, in the rendering of services connected 
with military, naval and o.ir operntbns, the. increased importance of 
economic meo.sures as a means of V1arfare and especially the .o.dvent of the 
so-called totalitarian r~girne under which the life and property of the 
individual are entirely dominated by the Stute both in time of peace o.nd 
in war and utilised in a rigidly regiraentQd fa.ahion for the purpose of war 
economy - have blurred the distinction between corabatanta and non-combntants 
in many reapects. The t'unde.r.lental rule that non-combatants rust not be 
made the object of direct attock by the armed forces of the ener.tY,ho.a, however, 
been left intact (cf. Oppenhem, Volwne II, SiJlth Edition, paragraphs 57 and 
57 a). · • . 

Conaidorations of a hwnanitarian nature have further brought about the 
general acceptance of the principle which s~s that only those kinda and 
degrees of violenoo should be permitted to a belligerent as are necessary 
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tor the overpowering of the opponent. Thus, it is said in the Preat1ble to 
the Declaration of St. Petersburg of t he year 1868 "• •• tho.t tho on'.cy 
legitimate object v.hich States should endeavour to accomplish during wor is 
to weaken the milito.ry forces of the enelI\Y - that for this purpose it is 
sufficient to disable the greatest possible nwnber of men - that this object 
would be exceeded by the employment of o..l"ms v,hich uselesszy aggravo.te the 
sufferings of diso.bl~d men or render their death inevitable - that the 
employment of such arms would therefore be. contrary to the lawa of hUDo.ni cy. 11 

These o.nd similar considerations underlie the l e.we ot W8Z' which am, 
to use the words of the St. ~tersburg Declaration, "at fixing the licits at 
llhich the interests of war ought to yield to the requirements of hw:ianity". 

io ~n.unerate a few examples onzy of the rules ot land wo.rfare, protecting 
the ~ights of the individual, .the followi~ ma.y be mentioneda 

(a) The rule that combatants ma_y only be killed or wounded if they 
are able am willing to fight or to resist capture (J..rticle 23(0) ot the · 

Ha&'Ue..Regulo.tions). 

(b) Belligerent's are prohibited from declnri~ that no quarter will 
be given .(Article ~3(d) of the Hngue Regulations). 

(o) The provisions of the Declaration of st. Petersburg of 1868 and 
the Declaration of the first Hague Conference ot 1899, which exclude the use of 
certain types of ar.u:11.mi tion and - belonging into thiscontarl - 1he BOnoral rulo ot 
Article 23 (e} of the Hague Regulations prohibitiing the crnployr.,ent ot e.rtlS 
am projectiles or material calculated to cause unnecessary auffering. 

(d} Various provisions proh! bitine tho uso o.f':. oapl\Yziati~, poison.,us 
or other gases, and of bacteriological methods of warfare. 

(e} The rules of tho Geneva Conventions pf 19o6 and 1929, respectively, 
concerning the treatment of sick. or wounded persons. 

(f} The provisions of the Hague Conventions of 1899 o.ni 1907 nnd of 
the Geneva Convention of 1929 concerning the treat ment of prisoners of wor. 

To these simile.r rules- a.pplJring to sea and air w,Ll'fa.re could be o.ddcd. 

III. (a) The rights to be included in the proposed Bill of Rights were 
discussed in the rooetings of the so-called Nuclear Com .. ission on 6th, 8th 
and 10th M8iY, 194-6, by the Hunan Rights Colllilission at its f i rst session in 
January and February 1947, and by the Economic and Social Council o.t its 
fourth session in February and March, 19·47. 

Professor Cnssin's r efer ence i n one of these meeti ngs to the International 
Courts of Nuremberg and Tokyo, "trying men for crimes against hw:w.nits and 
not merely for brealting exis ting treaties and international conventions" 
(cf. Doc. III/94-, section I, para.grnph 2) sec_ms rather to s·uggest a .certain 
machinery for the protecti~n of hwnan rights. At one of the r.>eetings of the 
Econ~nic and Social Council~ the French representative, Pierre Mendes, pointed 
out that no convention existed for the protection of the civilian population 
in war tir, e. He proposed that t his omission rllight be studied by the Com;1itteo 
entrusted with the task of fonm.llating a preliminary draft Internatioruu Bill 
of Rights. This proposal obviously assumes that the Bill of Rights . will not 
merely deal with the rights of subjects with which the Sto.te must not 
interfere. (cf. above , I). 

As fer as the United Killgdom draft a l lows any co.nclusion to be dro.wn as 
to the final Bill of Rights it s eems t hat the human rights of nembers of the , . 
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armed foroea nnd oivilio.n subjects of one belligerent, wiioh have to be 
respected by the other, ,·dll not be covered by this Bill. 

(b) Tho United· Kingdoc clro.ft lco.ves it in the first instnnce to the 
oontro.cting parties to protect tho hlltlM rights of persons within their 
jurisdiction (Article 2 ot the Dre.ft Intcrno.tiono.J. Bill ot Hwnan Rights)J 
and fulfilment of this international. obligation is supervised by tho 
United Nations (iU'ticlos 3 and '+- of the Dro.t't Bill), which 'C'ley (Lppl.y the 
sanctions of .Articles 6 nnd 7 of the Draft Bill. 

The Resolution on Genocide which deo.ls with the most excessive violations 
of hurlO.Jl rights, porticulo.rly with those of minorities rights, goos ono step 
turthor. The 1':,cber States aru invited to enact the legislo.ti~n noceasory tor 
the prevention of tho violati~ns of hucnn rights relevant in this connection. 
A State cooplios with this resolution, however, ~nl.y if vi~lntiona of human 
rights 'fnlling under the heading of Genocide, are punishable under its 
crir.:dnal law. 

Mnchinory such as tho.t proposed by the United Kinguoc Dra.t't and the 
resolution on Genocide ought t o bo o.n adv-1ncc in the protection of the 
individual against the ttlsuse of power by his own nationlll authorities. 
If intended as a protection o.gainst tho excesses of a belligerent - cor.ipared 
with the Agroet1ent ond the Charter of the Nuremberg Tribunnl - it would o.ppeer 
a retrograde step. (er. Doc. III/85, pnge 7). 

( c) The collection of infomation on the Nuror.iberg, Tokyo and other 
trio.ls of war orir.li.Mls o.nd quislings, was suggested in the discussions of 
the Nuoloor Colil:lisaion on the Intemo.tiono.l Bill -of Rights. The Resolution 
of the Economc and Social Council (quoted in Boo. III/92, section I), llhich 
forms the basis of the work requested fror.i tho United No.tions Wo.r Crit1ea 
Coanisai~n conalders this collection not uerely as documento.tion tor tho 
task to be pertonned by the Cor.r.1issi.:.m on llwao.n Rights in connection with the 
Intemo.tiorµu Bill of Rights, but as docur.ientation for the entire work of 
the CotnissiJn. It is obvious, therefore, tho.t the collection has to to.lee 
into account both ~oups of huraan rights, those mentioned under I ond those 
dealt with under II ot this po.per. In both groups of rights, tho sDDO values 
a.re involved. They are, however, assorted in different directions. It will 
hardly be relevant for the work of the United No.tions War Cri;aes Coa::dssion 
whether all these rights are troo.ted in o.n Interno.tiol'llll Billot Rights or 
a part of thera (those r.ientionod under II) in oonventiona supplerJcnting the 
laws of war. 
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Jrd Juzy, 194-7. 

UNITED NATIONS WAR CRIMES CCllfISSION 

HllWi RIGHTS BEPORT: PREPARA'l'ORY PAPERS 

' . COLLECTION AND PUBLICATION 

OP INll0111ATION CONCERNING HUMAN RIGHTS . 

ARISI?G mCM TRrn OF WAR CRIMIN.'1,8 ETC • 

Notes by .l)r. R. Zivkovid 

Thia · paper is intended to discuos only certain 
poi~ta in regard. to the Report to be prepared on 
the Violation of Hwne.n Rights. Some of thazn have 
alreaey been treated by other mmbers of the Logal 
Sta.ft or elae discussed at their meetings. Some 
seem to be self-evident and to be a matter of comnon 
agreement betwaen all those concer11£d. However, they 
are exposed here in a particular contuxt which might 
contribute to enhance their importance. 

1. The Report to be eubmittod to the Hwnan Rights Conmiasion ot tho 
United Nations is to show the extent to which Human Rights violated durill! 
the last war wore protected in contemporary intorno.tional o.nd municipal law. 
This is to include informe.tion on the existing lacunae, \lhioh is ot partioulor 
interest to the Human Rights Cotcmission in view of its tl\Sk to dro.w up a 
Bill of Human Rights for the future, o.ni will be of interest as well to the 
Division of the Development and Codifica.tion of Interno.tiunal Lo.wand to the 
Conmi ttee on the Progrcssi ve Dovelop1oont of Interl'lllti . no.l Law o.nd its 
Codification, in view of their general tusk to advise on oteps required to 
secure a progreasive dovelopzoont of internatiJ nnl. lo.w. 

The Cor.misoi n's Report is toorefore to be D.l1 account of both aspects 
ot the problems which Humo.n Rights are clearly protected in the existing 
legal systems and vilich oro not. 

2. To d.o this the primary r~qui r crn~nt i s to delimito.te Hl.ltlBll Rights 
which enjoyed protection through judicio.l notion fro□ those which did not. 

This ano.J..ysis will thuo result inn duo.l "coto.l.:>guu" of Human Rights. 

Strictzy speaking, the only correct method in nchieving such a result 
would be to pert'orra research thr :,ugh inductivu study. However, in view of 
the size of the relevant material ond of t ho cor:iparo.tive l.y limited tirno 11t 
the Colllr.lission•s disposo.:L to subr.1it its Report, it is clear tho.t had the 
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inductive method to be applie4 exclusively it would require years and 
not months or weeks of research. 

Therefore, inductive method is bound to be combined with deductive 
method, so that both ~11 have to be applied concurrently and alternatively. 

. . 
J. In this connection tho starting point for the research -work to 

be done is to draw up a list of Human Rights known to enjoy recognition 
and protection in ·the legal systems of the world and in International Law 
in particular. 

A v~uable help in doing so will be found, il.nter al.ia, in the articles 
published in the Anno.ls of the American .kcado o.t olitrcoJ. and Social 
Science, January 9 , ~ in Pro easor H. Lautorpo.o s a A!! 
International Bill of the Rights of Han, New_ York, .194-5. 

On the other hand, guides at present o.vo.ilable o.s to the intentions 
of and scope envisaged by the Governments in the drll.fting of an Intorno.tiono.1 
Bill of Rights is provided by the United 'Kingdom Draft of o.n International 
Bill of Hur,lDJl Rights (H.M. Sto.ti.mery O:ttice, June 1947) su'linltted to the 
Drafting Coanittee of the Comnission on HUDM Rights; and by the Draft 
~tline of a Bill of ~hts, a 4-08 page document prepared by tho Secretorio.t o the United Nations dr the Dra.fting Co1:1·,'d. ttce on the Intt;mational Bill 
of Rights and in process of disoUBsion by the Cormd.ttee since June 9th, 194-7. 
(For general infonnation and Text of the Draft Outline, see United Nations 
Weekly Bulletin, Vol. 2, No. 23, June 17th, 194-7). 

A classification of Hwnnn Rights for the purpose of the Report is 
submitted below, paragraph 7 •. 

4. The next step is to establish in tne light of tho jurisprudence so 
fDr developed in connectbn with the trials of wor crir;iinals, traitors and 
quislings, which Rights contained in the above list were involved, and 
what action was, or failed to be, undertaken in <lea.ling with then. 

The research work in this particular respect will be greatly 
facilitated by the initial criteria acquired with the dravting up of the 
list suggested in paragrnph J. · 

THE SUBSTANCE 

5. The question of the viola tions ar.d protection of HWJan Rights 
in tic~ of war be ing the very substance of the Cor.1~iesi?n'e Report, it 
appears that for a l~ge number of Hw:tan Rights 1 t will be· sho,m that they 
enjoyed only a r estricted protection us compared with Hw:w.n Rights in 
ti.Jae of peace. The proposed provision in Article 4, .of the United Kingdom 
Draft of an International Bill of H1.11:mn Rights is, in this connection, a 
r ecognition of an exis ting s t ate of o.f'faira, and not only a new rule 
recor.1mended for the future body of Inte;rnati.:>Ml LD.w. Here the position, 
legally speaking, is in every r espect sir:iil.o.r to the one relating to the 
Habens CorpUB SU8pcnsion Acts i n tir.1C s of emergency, which have olweys been 
~ matter of difficulty both fron the poli tical nm l egal points of view. 

To establish corr ·c tly tho degree to which each of such Hw:w.n Rights 
enjoyed 0nly res tricto<l pr~t cction as cor.,pared with the sar.~ Rights in ti .lC 

of' peace, is one of t he r.lOat c.le l icnt e :llld responsi ble questi~ns i~_our 
undertaking, and cons tant care will have t o be exercised in this respect. 

• 
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imuctive method to be applie4 exclusively it would require years and 
not months or weeks of research. 

Therefore, inductive method is bound to be canbined with deductive 
method, so that both will have to be applied conoUITently and alternatively. 

. . 

J. In this connection the starting point for the research ·work to 
be done is to draw up a list of Human Rights known to enjoy recognition 
and protection in "th6 legal systems of the world and in International Law 
in particular. 

A valuable help in doing so will be found, .inter alio., in the articles 
published in the A.nnals of the AJoorican J&oadc o.t oiiiicBl and Social 
Science, January 9 , and in Pro esaor H. Lautorpoc s a czy An 
Interno.tio11D.l Bill of the Rights of Man, New York, 1945. -

On the other hand, guides at present o.vo.ilo.ble o.s to the intentions 
of and scope envisaged by the Governments in the dra.f'ting of an International 
Bill of Rights is provided by the United·JUngdoci Draft of an International 
Bill of Hur.l8ll Rights (HJ.1, Sto.tbnery Office, June l947) submitted to the 
Drafting Cor.mi ttee of the Cor.Jnission on HWJM Rights; and by the Draft 
Outline of a Bill of ~hts, a 408 page document prepared by tho Secretariat 
of the United Nations dr the Drafting Coa,-d. ttoe on the International Bill 
of Rights am in process of discussion by the Co111Dittee since June 9th, 1947. 
(For general int'onnation and Text of the Draft Outline, see United Nations · 
Weekly Bulletin, Vol, 2, No, 23, June 17th, 1947). 

A classification of Humo.n Rights for the purpose of the Report is 
submitted below, paragraph 7. 

4. The next step is to establish in the light of tho jurisprudence so 
t'ar developed in connec tbn with the trials of war crir;tlnals, traitors and 
quislings, which Rights contained in the above list were involved, and 
what action was, or failed to be, unw,rtaken in deol.ing with theo, 

The research work in this particular respect will be greatly 
fo.cili tated by the initial cri teriu ncquired with the dra.vring up of the 
iist sugeested in paragraph 3, · 

THE SUBSTANCE 

5. The question of the violations ar.d protection of Huraan Rights 
in tir.~ of war being the vecy substance of the Cor:1~issi?n•~ Report, it 
appears that for a l~ge nur.iber of Hw:mn Rights it will be shown that they 
enjoyed only a r estricted protection as compared with HW'lM Rights in 
tir.~ of peace. The proposed provision in Jirticle 4 -of the United Kingdom 
Draft of an International Bill of Hw:-ian Rights is, in this c.>nnection, a 
r ecognition of an exis ting state of affairs, o.nd not only a new rule 
recor.imen · ed for the future body of Intc.rnati.:>no.l. Law, Here the position, 
l~gally speaking, is in evecy r espect o":-iilur to the one relating to the 
Habeas Corpus Suspension Acts i n tine s of emergency, which have o.lwcys been 
a matter of difficulty both fron the p.:>liticnl am l ~gal points of view. 

To estublish corructly the degree to which each of such HUf.lan Rights 
enjoyed only restricte cl pr~tcction o.s conpored with the s~ Rights in t i.'K} 
of peace, is one of the r.ios t delicnte .'ll'ld responsible questi~ns i~_our 
undertaking, and cons tant co.re will have t o be exerci sed in this rtlspect, 

• 
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Finally, one will huve to truce into nccount r 0stri ctiorw r ecognised 
in tirae of pt ace in special raa.tters or clrcwJstnncca, s uch as those 
nentioned in ;u-ticle 4 (3), or the Unit ed Kingc.1ou Draft. Hore the 
restrictions will appear to bo nur..al an~1 not exceptionnl o.s those in 
tioo ~f war. They will nppe.:.r tlS a part of the pruct i cc 'or moat 
civilised and advanced nations, am as ill ustrative of modern standards where 
there is no freedom in the absolute s ense hovrever firm and widt: be the 
scope of individual freedoms. ' 

6. With the lated development of' Internati\1nal Law in th~ field of 
the punishment of war criminals, the mo ~t conspd:cuous feature is the 
definite recognition of the criminal natur e of aggressive war as eJtIJressod 
in the Charter and in the Judi,nent of tho Internation&.l Milit~ Tribunal 
in Nuremberg. · 

In view of thio dovelopmont it could be "..rgn1;.cl · hat o.ny policy aiming 
o.t maintaining the hitherto exi sting provi~ions concerning violations of 
customs and laws of wo.r within the general fromtwork of Intornationo.l Law, 
ond consequently WW efforts furnished w-1 th a view to perfecting tho rules 
rego.rding the conduct of wo.r once it has ?tarted, v.Quld be inconsistent 
with the principle that f1•om now on wa.r i tsclf is a crime, so that all 
nets comrni tted by the aggressor in tiI~ of' wa.r a.re criminal in se. Under 
this argument to continue provi,l i ng for the punishment of such violationa, 
it would mea.n r egulating l egally a situa tion which ho.a be•.!ome utte rly 
illegal nnd which entails penal retribution f or the oggression as suoh 
with a11· its component el ements. 

Such an argument could be used with pn.rti(:ulo.r refercnc\3 to the 
inclictment presented to the For Ea tern IntE;rn,1.t L mnl Mili to.ry Tribunal. 
Unlike the indictment submitted to tho Nuremberg Tribunal, the Far Eastern 
indictment contains express c ounts ( exposed in Group Two, Counts 37 to 52) 
charging the accused i rnlividunlly f or the "Murtlcr" of every Allied 3oldier 
in the field cluring t h1;. wnr in the FJ.r East, antl of every civilinn killed 
in connection with the military operations of the negres2ors (see Count 37 
paragro.ph 3). This charge is e:>..-preas ly !mcl i r cctJ.y basod upon the 
initial crimi nality of the aggreasi :ms urd r takcn by Jnpon. Should the 
For Eas tern Internat i.mal Milito.ry Tr ibum\l admit th i::l charge and pronounce 
.~ntences upon it, this could provide o. good groun<l f or the a.rgwnent, which 

could in turn shutter th, logical str uctur~ of Interna.ti.:.mo.l Lnw insofar as 
it r etains rules r ego.rding the co nduct of w~,. 

Consequently, it coulcl a lso be a:rgued t hnt n Re1J0r t on the vioJ.n.tions 
of' Humm Rights by 1:1eo.ns of the c or:mission of vtar crir.1es an 1 crimes against 
hwuo.nity would be of no r eo.l value:, a rnl t hc.t the work f' the departments 
concerned of tho Secre taria t of the Uni t ed N .tioru; ,,.oul ·1 be o. waste of time. 

How -ver, the c~ntrac.licti.)n which c ,ul,l b rnised by the above argument 
is only appa.rent, nt l ea s t f or the t ire be ing . 

First of all, t he F::1r Ecst crn Tribunal hnB not yet pronuunce;u its 
judgment and it is no t o. t all ccrtlli.n that i t will nJJnit the r el evant 
l?art of the i ndic tment submi tteG to it, 

Secondly, so fur-renching o. course id n J t t nk : _;i l nc~ bef ore the 
Nure1:1bcr g Tribunal. There j_s o t ro.cc of such cvns<..quenc s uither in 
the Charter or i n t he Inc.lict rmrnt or in thf:} Ju<49:1cnt. 

Thirtlly, frorn the viewpoint of l e3o.l 1.)g:i.c and r.1cthudol ogy , ther~ 
would be no inc.ms is tc;ncy in r esw. i ng t o r<..gulnt e thu c.;~m tlL~ct Jf war 1.11 

opitc of' the f ct t hat tho cr ir.1inru. 11E4t lll'C; of nggrc s s i vc war ns such is 
clef'ini t e ly ncquirl.3d in Intcrnntionl\l Lc.w. I t fa cor.lr.101 pl ac<=: to . 
r ecognise tho.t t o outlo.w wur i s >nc; t hi1 , nn t o pr event it frora occurr J.!'lB 
is another. Ther ef or e , once wor hns brokf...n out t here i 3 bouutl to be o. 

/ 
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furthe:r, r.x>re detailed clevolopraent of the master rule that it ia criminal 
a.ltogother. The seriue of a.eta which form an integra.l port of warlike 
activity, taken oa a whole, will hc.vo still to be trcnted individunl.lya 
for instruice, -in regard to the personal ponal liability ot its perpetamtors 
aa distinct trom the individuals guilty of lnm10hing the aggression itself', 
or with respect to tho rules to be self-imposed by the parties waging 
defensive we.r. 

Nevertheless, this very broad aspect of the quostiJn is important, 
and it sh:>ulu. be accounted for in the Cor.nission's Report. 

7. The Report will deal with Huoon Rights insofar a.a they wore 
violated by the cor.nission of war crir.les and crir.10s ago.inst h\Dlani.ty. 

In this connection it co.n be so.id that, in the light of the proceedings 
of this CotlrJiasion and of the jurisprudence so for dovoloped, all Crimes 
against HUmani ty. particularly N3 defined in Article 6( c) oi' the Nurecberg 
Oho.rter, are violati')ns of Hucan Rights, but not o.ll violntions of these 
Rights are oriraes against hw:1anity. This was rightly hinted at in 
Doo. c. 259, poge I+, paragraph 4-, whore it is so.id tha.t "restrictions 
of treedoo ot expression, t'reedor.i of the press and f'reedon of information ••• 
are in time ot war neither prohibi te<l nor punishable. 11 

On the other hand, it is not controvers:l'.al thnt all war crir.loa 
represent o.t the sar.1e t~~e violati~ns of essential Hw:io.n Rights, run it 
will not be cont<:stod thot cul violations of Hw:ian Rights are not 
necessarily war crimes. 

Therefore, in the process of classifying Huoon Rights falling within 
the scope ot the Cot'.l.lission' s Report, it will be necessary to calce o. 
threefold clo.seitico.tion: 

(1) 

(2) 

(3) 

Hwnan Rights violated o.nd effectively protected in the existing 
legal syatecs of Municipal and International Law. 

Huoan Rights violo.ted nnd not clunrly, aclequo.tely or in ony 
way protoct~d in the said syster.1s. (Coopore with Section IX, 
paragraph (o.), (b) and (q), Doc. c. 259). 

Violations of Hw:mn Rights not representing we.r crir.lea or 
crimes age.inst hucani ty. 

Within each of these groups there will be neede<l a sub-claseifioo.tion 
under a single standard to be nereed upon and clavelope<l by the authors of 
the Rep?rt. 

8. Finally, there is the question of ten.1inolos,y. 

It is of the utrJ()St inportuncc tha.t a unifiE:d technical tercinology 
should be adopted and observed by o.11 conc?rned throughout the Report. 

Confusion or tloubts arising out of a ill.vorsifietl terr.1inology, using 
different terr.is to describe the eooe concepts, are known to all theorists 
not only in the fielu of law, but also in other fielcls of human thou.eht 
(philosophy, sociology, economics, etc.). 

In the fiel<l of H\.U'J8.n Rights there ha.a a.lready appeared an unclesirnble 
flux of terns. So, for insto.noo, tome such as "freocor.1 of expression" 
and "freecloc of spcoch" on the one hruxl, ond "froedor.1 of opinion'' and 
"freeclor.i of infon:1nti n" on the other, a.re used one for the other in a 
mcber of doc\.lr.lents ·(See for instnnce, Sta.ter.ient of EesentioJ. Hur.inn Rishte, 
Articles 2 and 3, in Annals of the Apericen Aco.dcqy of Poli ticoJ. and Social 
Science, p. 19). Such a o::,urse should be avoiclt: ~ in the Cur.oission' s 
Report. 

' 
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Ill/LOO. 

9th Ju:cy, 194-7. 

UNITED NATIONS WAR CRil.iES CXID4ISSION 

Hll4AN RIGHTS REPORT: PREPARATORY PAPERS 

Notes on the draft outline of an International 
Bill of Human Rights prepared by the Secretariat 
of the United Nations tor the Conmission on 
Hwnon Rights with an account on the activities 
of the United Nations on the subject of Human 
Rights. 

By Dr. R. Zivkovid 

llfrRODUCTION 

On June 9th, 1947, the Drafting Colllili.ttee on the International BUl 
ot Rights, which is an orgM of the Commission on Hum11n Rights ot the 
Economio and Social Council of the United Nations, was convened o.t Lato 
Sucoeu to examine a i)reliminory draft of o. Bill on hliman rights. 

Tho tat of the draft is to be found in the United Nations Woek]3 
Bulletin, Vol. 2, No. 23, 17th June, 1947, P• 642 - 64J. 

The exomination of the dl~o.tt by the Drafting Comnitteo represents 
the tirst stage in the elaboro.te procedure set forth by the General 
Assembly ond the Economic and Social Council with a view to hatiqJ a 
Bill of Rights submitted for o.d~ption to the uni!~d Nations at the third 
_regulor session of the General J:.sse;mbly ( 1948). \ J 

With regard to tho Rep~rt to be presented by tho United Nations war 
Crimes Commission to the Coumiasion on Humi:m Rights on the subject ot 

· information concerning hw:ian rights arising frorn trials of war crimiMJ.1• 
quislings and tro.i tors, and in particular from tho Nuremberg and Tokyo 
trials, and with special r eference t o the ~chene suggested in the Report 
subnitted by Cor,vnittee III t o the C.>rJJJissi0n r egarding the scope Md the 
method to be o.pplied in thu drnfting of the Report to be lodged with the 
Comili.seion on H\.ltllln Rights (Doc. c. 259(1), 18th June, 1947), the draft 
prepared by the Unit0d No.tions 's ecretariat is of po.rtioular interest to 
this Cocr.dssi n. 

A short anol.ysis of the draft is therefore sub:d ttod to the mobers 
tor inforrao.tion, preceded by D.11 o.ccount of the o.ctivities of the United 
Nations which led to the present str ge . This account is in part additional 
to the infomation alrendy circulat d by the Socrctario.t (Seo d•JOUlJCllta . 
Miao. N?e• 46, ~9, 88 and 89;; D:>cs. III/85, IU/88 and III,/9.), md it i■ 
presented in sor.¥3 det nil in r der t o c•Jnvcy a clearer pictur , of _the general 
framework in which the Cor ,_ iss i on's Report is to be drawn up ' nd considered 
by the United Nati ns . 

(l) Originolly it was intende;d t o subr. i t o. Dru.ft Bill to the second 
regular sessi?n (1947), but t hio ho.s pr~v t o be L-:ipro.otioo.ble . 

<• 
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ACTIVITIES OF THE UNITED NATIOHS 

ON THE SUBJECT OF HUMAN RIGHTS 

I. Initial Stages 

The Nuclear Oommiasion 

;~tio~~; :t1~o;fv{;)0:do~:t!)C~e~o~~~ ~~t;!,~!J_ti~~11 
resolved on 16th February, 1946, to establish a Nuclear Coamiseion on 
Human Rights. 

• 

The Nuclear Commission im t in New York from 29th April to 20th Kay, 
· 194-6, and was composed of represento.tives of 9 nations: Belgium, China, • 

r 

Prance, India, No~, Peru, Unitt:d Statb&, Union of Soviet Sooialiat Republic• 
and Yugoslavia. It discussed the questions of organisation and action 
to be undertaken for the implementntion of the relevant provisions of the 
Charter, and on 21st M~ it sub.li ttod a repprt to the Ee .>nomic and SocioJ. 
Council. (A 81..IIZlD.rY nccount on the :Meetings of the Nuclear Conmission 
has been circulntod as Document III/94). 

The Permanent Comission 

2. This Repo~t wo.s c:Jnsidored by the Council at its second soaaion, 
held in New~ork in June - July, 1946. 

On 21st June, 1946, the Council pnssed o. Resolution dofining the 
functions Ellld coraposi tion of tho pen-:ianent Conr.dasion on Human Rights ond 
deciding upon other related tl8.tters. It decided that the pen:wient 
Conr.li.asion was to be composed of 18 r:lCObors, eo.oh re,resenting one of 
the Mecber Nations. 

Dooucen ta. tion 

J. A further decisiun wns teJcen in rego.rd to the sources of infon:llltion 
required for the carrying out of the t.'.lsks of the Conrnission on Huoa.n Rights. 
The Econocio and Social Council resolved: 

·"The Secretar.y~enero.l is requested to uako orrangt;rnents tors 

(n) 

(b) 

. 

the C'.>opilnti.Jn and publication 01' a year-book on lo.wand 
usage relating to hw:ian rights, the first edition of which 
should include ru.l declarations run bills on hw:ian rights 
now in f orco in tho vcri us countries J 

the collection nnd publication of infonJation on tb, activities 
c~ncerning hw.a.n rights of f\l.l orgnns of th6 United NationaJ 

(o) the collection Md publicati0n of information concerning b.lman 
rights arising froo trials. of wor oritrl.Mls, quislings, 8J}d 
trni tors, am. in porticulor from the Nurer.ib rg and Tokyo trials; 

(d) the preparo.ti n nnd publicati.>n of a survey of the clevelopcent 
of hu.-:inn rights; 

(1) The other relcvo.nt provisions are in Ju•ticl s 35, 56, 62 nnd 76 of 
the Charter. - , 
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the c , lloction and publication of plo.na and declarntions 
on hw:ian rights by spooiDJ.ized agencies and non-govern­
ncntnl nnti:n iru. ondm-mrantiOMl orge.nizati ;na." 

It is in regard to item (o) of this part of · the Resolution thnt this 
Com:u.ssion has undertaken to provitle the int'orr.,ntion required by the 
Econor:u.c and Social Council am to subrni t tho Report referred to above to 
the Connission on Hwnan Rights. (For int';>mo.tion on the relevant 
correspondence between the · Unitod Nations Wor Oriraes Coa.uasion and the 
Secretario.t of the Un,ited Nations, see doOWJent Miao. No. 88). 

Information Groups 

4. In t he aarae Resolution, o.nd with o. view to perfecting th, general 
machinery for den.ling with hw.,an rights as a subject of pel"tlMent ooncern 
of the United Nations, the Economic and Social Council reoor.nmued tho 
followings · 

"Mecbers of the United Nations are invited t.o consider the desirability 
ot establishing inforr:iation groups or local hlWan rights cotliJitteea within 
their respective countries to collo.borate with thee in turtheri~ the work 
of ~he Cor:r.dssion on Hw:lrul Rights. 11 

This invitation wna f' orwarded to the Mocber Nati·:ms by the Secrete.r,y­
Genera.l on 30th Septeraber, 194-6. 

Principle for transitional period 

S. Still in the sQCe Resolution, the Economic and Sooial. Council dealt 
with the ioporto.nt question of the treatment to be applied to hWJD.n rights 
in international trentios concluuea between the Member Governments in their 
wtual relati:ms before o.n Inter.nntional Bill of Rights wt\8 adopted by 
the United Nations itaelf. 

To fill this gap the Resolution la.id down the following rulinga 

''Pending the adopti m of an intornati,mal bill of rights, the 
general principl e shnll .be accepted that international treaties 

, . involving basic humnn right~, including to the fullest extent 
practicable treo.tit3s of peace, shall cont'orr:1 to the fundamental 
stanclar<ls r e lative to such rights set forth in the Charter." 

This part of the Resolution wo.s cotT.11.micated to the Member Governnenta 
on 12th July, 1946, by the Acting Secretory~nora.J. of the United Nations, 
woo expressocl the hope thnt, when "neg tiating the oonclusion of treaties 
involving hur.ian rights •••• the principle ndoptecl by .the Council •••• -,uld bo 
borne in r.lind11 by tho Governcents concerne<l . 

The Resolution wo.s observed Md its principle i r:iplecented in the 
Peace Treaties conclucled with Italy (J\rt. 15) i Row:lMi.a (i..rt. J), 
Bulgaria (.art. 2), Hungary (.urt. 2), arxl Finland (,u-t. 6). The ex-eneJ:\Y 
states undertook the obligation "to secure to all persons under their 
jurisdiction, without dist i nction ns to race, sex, languo.g~ or religion, 
the enjoyment . of hunon rights nnd of the :funuooental freeclons •• • 11 An 
additional provision wo.s inserted in the Treaties with Row:.anin o.nd Hungary 
regarding the protecti .. m of' the rights of the r.1in.)rities existing in these 
two countries. 

Enforc ecent 

6. J,.ware of the necessity to r.iake thf: provisions on hw::v.m ri@lts effectivo8 

the Econoraio o.nu Social Council cho.r geu the Comr.tl.ssi n on Hur.ian Rights wl. th 
the special task of studying rurl submitting suegestions on the question of 
enf'orcement. 
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This part of tho Res.Jlutbn was t\8 follows, 

110.Jnsideri~ thnt the purpose of tre United Nntions with rogo.rd 
t<? the prof.¥:?tion Md observnnce of hui'lLUl rights, Q8 defined in 
the Charter of the United No.tions, can only be tulfille<l it 
provisi'.')ns ore no.de for the ir.Jpler.1entntion of hucan rights end 
of an internnti~nal bill of rights, the Council requests the 
Cot 1ission on ·Human Rights to sub:dt at an early do.ta suggestions 
regarding the ways and ueo.ns fvr the effective i.J:Jpleoentation 
of human rights o.nd fundru~ntnl freedotl8, with a view to asaiati~ 
the Econontj.c and Social Council in working out arrangements tor 
such implementation wii}l other appropriate orgons ot the United 
Nations." 

Specialized Machirery 

7~ . ·Finally, the Economic o.nd Social Council empowered too Commission on 
Human Rights t _o estnblish three sub-co&misaions on specific humM rights 
and defined their terr.ts of reference. 

The three Sub-Conr.u.ssions nro: 

(a) The Sub-Coriiilission on Freeclom of Infon.10. tion am of the Press. 

(b) The Sub-Cor.r.dssion on Protection of Minorities. 

(c) Tho Sub.-Cotuission on the Prevention of Discri1:1inntion on 
the grourns of r~ce, sez, J.o.nguage or religion. 

. The constitution of these three b0dios wns envis~sod in addition 
to the previously forr.ied Sub-Cor.Llission on the Status of Women, which is 
an orgnn of the Econo1.1ic o.nd Soci_ol Council ruJd which hns subsequently 
been given the rank ·or n CollDission. · 

Of these, the Sub-Cot~ui~sion on tho Freedon of InfoI'Lll\tion n.nd of the 
press, Md the Cor.u:ussi·:m on tho Sto.tue of Wol':ien ha.ie hacl sovernl meetings, 
and tho othor tv.o wore ovcntuo.l.ly r.terged into o. singlo "Sub-Cor.Diasion 
on P?'eventi n of Discrir.rl.no.tion and Protectbn of Min >ri tius '' . Its ·ca:lber& 
were recently nJi.;ino.ted by the Ec :mor.1ic and Sr cinl Council. 

II, l)ovt,lopraent . 

1. Reeolv.tions of the Gonorol Asser:,bly 

Hucnn Rigj'1ts in gener§l. · 

8. During the first pnrt of the first session of tm Gonurnl .hssa"Jbly, 
held in tondori in January - February, 1946, the DelegatLm of Panoma had 
taken the initiative regnr ing the forrJulation of ·a Bill of Hur.tE.in Rights. 
It subi:li tte<l a Drnft Declaration on F\mll.ouentol Hw.1nn Rights o.nd Freedoos, 
1111hioh it had previously presontc to the So.n Francisco Conferenc·e on the 
0ooaaion of the signing of the Chc.rter of tm United No.tions. Tho 
po.nomanio.n Drnft is iclonticnl to n "Stuter.xmt of Essential HW:lfln Rights" 
prepared by. the Ar.ierican Law Institute , M<1 published in The ~ 1nnls of t,_he 

· tperican ~\cader,y of P li ticnl o.rn Social Science, Jnnunry 194 , p. 18 - 26. 
This issue of The ;,,nno.ls tc. is entirely do<licato ·, to tho cpestion of 
hwna.n rights. In addition to that, it aubnitted o. Draft Declaration on the 
j!ighta and Duties of States. 
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The General Assembly having reteITed both drafts to the Eoonomio 
and Social Council the J>tuaamanisn Governne'nt pl.aced them once moro on the 
eaondA ot tlae second pert of the first session with a view to etteoting 
imnodiate action upon them. . In. connection with this the General Assembly 
paasod uno.nilooual.y a Resolution on 11th December, .1.946, deoiding: 

( a) Detini tely to transfer the Panawi.nian draft on humon rights to 
_the Economic and Social Council tor reterence to tm Coomisaion on Jllnnn 
Rights with a view to the Comnisaion considering it in its preparation ot 
an. internatioml. bill ot rights. In c'loing so the Generol .Aasembly · 
expressed the hope that the question "M>uld be ~tettod back to it tor 

. . inoluaion in the agenua of its second rogw.ar session (194-7). 

This aotion Wt\8 tflken in accord .with the recommendation previously 
made by the Nuclear Comraission on HUC£in Rights to the Eooncmi:c •and Social 
Council that a detailed examination of the Panacanian drnt't should be 
undert~en by the :full Hucan Rights Commission. 

(b} To transfer the PanaJJQllian Ira.ft Declara:tioh on. the kights and 
Duties of States to the CJr.Gittee on the Progressive Devel9}X.)8nt of 
International. Law and its Codification. This Conmittee cleciclad recently 
to rec0Ci'J8nd to the General ..1..asembly to refer the draft for further studies 
to the International Law Cou1nission (Regarding this 001:11:dssion see document 
Miao. No. 98). . . 

:- SPecitic Human Rights 

9. Apart from setting in motion the oochinery for dealing with hUl:IBD 
rights in general, the GenerQ.l .Assenbly adopted on tho sace do_y ·(11th 
Deoeraber, 194-6), a nurJber of other Resolutions concerning t10re specific 
aspects of certain types or categories of huLlan rights. · 

•Rights ot Women: It reoomr.ended "that all Meraber States, which have not 
al.re~ done so, adopt t1easures necessary to fulfil the purposes and aitla 
of the Charter • • • • by granting to wonen the same political rights as to 
men." 

This Resolution was introductd by Denr.lllrk. 

Subsequent to this intense activity in regard to the ri@Jlts of wmen 
has been and is being shown by the Econorilic and Social Council and its 
Oommission on the Status ot Wooon, and tenus of reference have been set 
forth for the participation of the latter in the working out of the 
International Bill of Hwno.n Rights. 

Genocides As reported in document III/85, P• 5 - 7, the General J\sser:ibly 
dealt also with the Crime of Genocide and undertook action tor the prevention 
and retribution of the violations of hl.ltlon rights involved irt the conr.dsaion 
of this crime: 

(a) 

(b) 

(o) 

It Qffirrned "that genocide was a crime under international lnw ••• 
for the cor.Taission of vhich prinoipnl.o and nooooplices ••• are 
punishable." 

It invited "the Me1nber States to cooot the necessary legislation 
for the prevention and punishr.icnt of thia crime." 

It recommended "that interno.tionQ,l co-opero.tion be organized 
between St~tes with a view to fnoilitnting the speeey prevention 
ani punishment" of genoo~dc. 
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' 
And finally, it r,:guost<:d "the Economic and Sooia:L Oounoil to 
undertake the necessary stu<lies w1 th· ·a view to drawing up a 
draft convention on tha orir.1e ot genocido" to be aubmi tted to 
the seco~d regular session of the ~nerlll Assombly. 

This Resolution wo.s introduced by ,~ .~ · Go,i~rnments ot ·oubo., India and 
Panama. 

As a consequence ct this step, the Econor.do lllld Social Oounoil, upon 
deoiaion taken at its fourth session held in New York in Pebruary • Morch, 
1947, requested the Secretory-General to subni t o. draft convention on tho 
crime ot genoo;de to its next session, due to stort on i§tii July, 1§41. 
Preedan ot Information 

The General ~ssembly took notion on the specific human "rights to 
treedan ot information". 

. In a Resolution adopted on ]4th December, 1946, it declared that 
"freedom ot intomation wna o. fundamental hwaan right and was a toaohstone 
of all the treedoras to 1ilioh the United Nations is consecrated." 

It authorized the holding of a Conference of all Mer.ibers of /the 
United Nations on Freeu.an of InfonJB.tion and instructed the Eocnooio and 
Social · Council to convene tho Conference before the end ot 1947. 

This Resolution was introuucod by the Government of the Philippinea. 

A draft provisional agenda for the Conference is to .be auboittod by 
the Sub-CoIDission on Freedom of Infonaation ard of the Press to the 
Econocio and Socio.l Council in July and to tho Commission on HurJan Rigbta 
in AUgust. · ·· · .. 

Treatpent of Indians in South A:t'rica 

Finally, the General Asser.ibly had to deal with a concrete cruse•- the 
first one of this kind - vbich arose out of a dispute between the Indian 
community in the Union of South Africa and the South African Goverment. 

. . 
Upon an application made by the Indian Government on behnlf ot the 

South-African Indio.ns, the General 1-..sser.ibly adopted a Resoluti"n on 
8th DeceTJber, 1946, whereby it ruled tho.ts 

"The treatment ·of Indians in the Union should be in oonfo~ty 'fdth 
the internal obligntions under the agreeirents concluded between 'the 
two Govenunents o.nd the relevnnt provisions of the Cho.rter." 

It requested the Inclian o.nd South-African GovernT.1ents to report at tho 
second regular session the measures .ad.opted. 

The inporto.nce of this Resolution lies in that it se.t a precedent in 
regard to the <l ire ct juriscliction of the Genero.l ;,sse1;1bly in such r.io.tters. 
In his speech delivered on the first day of the first session of tho Human 
Rishts Coranisaion the Assistant Secretary-Bencral for Social J.ffairs, M. Henri 
Laugier said, in this counection: 

I 

"By o. two-thirds r,1ajority the General .,~ssor.:ibly took 
j 'urisdiction in this co.se ; it voted not to refer the 
question of jurisdiction to the Interno.tion~ Court of 
Justice . The inportMce of that d<:;cision co.nnot .be over­
est~no.ted ••••• it is o. precedent of fundom nto.l 
significance in the fiel of internnti nal nction. 11 
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2. Activities of the Cor.r.dsaion on HUIJan Ris,hta 
and of its Drofiing Cor:r:d ttee 

10. After oor;ipletion of the Nuclear ColIElission•s task, the tull and 
penno.ncnt Cor:mi.ssibn on Hur.ian Rights was convened for its first session 
at Lake Success between 27th JanulU".f o.nd 10th February, 1947, (see Note in 
Doc. III/'85, P• 2). . . 

The ceeti~s were o.ttended by 17 repreaenta.tivea ot tlw tollowins 
. COUt"ltr1,.es1 Aastro.lio., Belgiur.1, Byeloru3sian s.s.R., Ohile, China, Egypt, 
Prance, Iruia, Iran, Lebo.non, Po.l'W!la, Philippines, United Kinsdom, 
United States of AJJerica_. Uldon of Soviet Socialist Republiof,UruswP\Y 
and Yugoslavia. 

There were present o.s observers representatives of 1he Intemational 
Labour Organization, the United Nations Eclucnti::mol Scientific and Cultural 
Organization, the ~rican Federation ot Labour, the Wor~d J.lledera.tion of 
Tra.Je Uni ns and the Internatioool Co-operative i..lliance. 

. Mrs. E. Roosevelt (U.S.A) prosided as Cho.iroan. The Vice-Cho.ircon 
wns Mr. P. c. Chong (China) and the Rnpporteur,Mr. c. Malik (Lebanon). 

One of the i:-.ajor i ter.JS on the agenclo. was tho considero.tiQ'l ot the 
procedure to be followd in the drafting ot a Bill of Huoan Rights• In 
this respect the Col.lCli.ssion discussed the rights to be included 1n the 
proposed Bill and the instructions to be given to the Dro.tt~ CoCElittee. 
It decided that tl\e Bill should be prcpo.red a.a a Resolution to be aubtdtted 
to the General ,-..sser.ibly. 

As a result of these consider~tioris the COOJ:1iss1on presented a. Report 
to · the Economic nnd Socio.l Council, and roco1.u:ienu.1:;J the cethoci. of dratting 
the Bill. The Report wns considered by the Economic and Social Council 
at its fourth session, in March 1947. The Council appointed a. "tecpor~ 
sub-cor.Dission" for the prcporo.tion of a prelilainnry Dratt, aubaequontly 
known as the "Drafting CoIDittee" of the Huoan Rights Cor.Di.saion. 

On the sarao occasion the Econo,.u.o o.nd Social Council ocidod upon too 
procedure for hanJli118 cor.JnUnico.ti :ms subi,1itted to the U~ted Nations 
concerning violo.tions of hWJrul rights. 

ll. The Draftig! Cor:a:ii ttec of the Hur.ian Rip)lts Conr.ussion, ns reported i:i 
the begim:i.ng of this cloCWJOnt, wns convened on 9th June, 194-7, run sttll"ted 
considering a draft outline prepared by tho Secroto.rio.t of the Uni tc<l Nati:ms 
upon its instructions and uhder its supervision. 

At the tiue of the writing of this clocunent the Cocaittee is still in 
session o.nd final resu~ts of its del i bero.ti Jns will be coL~unico.ted as soon 
o.s the infomation is available. 

III, The United Nations Secrctario.t I s· 
"Draft Outline of e. Bill of Rights" 

A, Genorol Inforoation 

12. The drnft prepm-6d for the; Huno.n Rights Cor.r.dssion by the Secretariat 
of the United Nation3 was drawn up with n view to -nabline the Cotmosion 
to prepare o. "prelir. ino.ry" dro.ft uncler its tezi.1s of reference. Therefore, 
as its title indicates, the present Jro.ft is only a. first "outline" which 
is to serve as a starting point in the Cor.a.1ission' s ·.Jt9.rk. 
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In regard t.o the instructions ot the Econonio and Social Council that 
the.· preliLlinary draft l'lhioh is now to be written by th~ Hw.m Rights 
Cormaaion be prepar~d on the bo.sis of doowento.tion SU:(Jl>lied by the 
United Nations Secretariat (see above p.12, para.graph JJ, the Draft outline 
is supported by a working paper filling a 408 page volW:le which is described 
aa "perhaps the r.iost exhaustive documentati:.m on the subject ot hucan rights 
ever aaseobled" (United Nations Weekly Bulletin, Vol. 2,No. 23, 17th June, 
1947, p. 639). 

Al though thie volwe hElS not yot been Dade a.vailnble to this Ootr.liaaion, 
as~ account of its contento is provided in the ·above-quoted WeekJ.3 
Bulletin. 

The doclltlentation assembled includes the o~aervationa on what the Bill 
should contain, nacle by cccbers ot the Human Rights Cornission at its 
first aeasion; five draft declarations o.nd proposals subr,li.tted by the 
Goverments ot Chile, Cuba, India, Panama and the United states to the 
COtlllliaaionJ the principal provisions troo the constitutiona am other laws 
of a majority ot 55 Member Nations; o.nd a draft declaration subnitted by ,,.. 
the ~rican Pedero.tion of Labour. 

The Draft Outline wns written bearing in c-..ind the necessity that the 
Bill should be acceptable to all J4eobcr Nations and that it should be a 
reo.tfin::lation of the most eler:ientnry rights. 

On the other hand, the Secretariat anticipates tho.t the views of 
Goverments will probably differ on sorne ot the provisions ot its Outline, 
and even that soC18 articles, which were included only in order to oover the 
whole field ot human rights, will not be adopted, and thnt others will 
probably be cocbined whe~ agreement is reoohed on their substance. 

1''ina.ll.y, the Dro.ft Outline oe.kos r..o proposals vmatever on the merits 
or deeirnbility of any of the articles, and daes not incluuo rules ot 
procedure such as those existing in the various nati?nal .conatitutiona. 
It hoa liLlited itself to general principles. 

The Preooble 

13. While the Draft Outline dues not contoin a preamble to the Bill, 
this being left to the Dratting Cori .ittee to dccicld upon, the United Nations 
Secretariat r.ialcos suggestions on tho content of the preODble. ·It suggests 
that reference be mo.de to the "four freedoms" (apparently a.a f'.>rculntcd by 
the late President Roosevelt), to th6 provisions of the Cho.rt@%" relati~ 
to hur.lllll rights, and that it sr.:)ultl set forth the following principles: 

1. There co.n be n., peo.013 unless hw:lO.ll rights and freedor:e ore 
respected. 

2. Man docs not have rights only; he owes tlutiee to tho society 
of which he i'orr:is a part. 

3. Man is n citizen b :)th of his µtatc nncl of the world. 

1+-. There cun be no hur.w.n freeJous or dienity unless war, and the 
threat of v/E.r, is abolished. 

Theae suggested four principl s arc noticeably infused int.o tho various 
provisions of the Drnft Out line . 
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The Division of the Draft Outli ne 

llt-. The· United No.tions Secretario.t did not attecpt to divide ita 
Dratt Outline into coaporxmt parts "because it wished to avoid ■U88e■tba 
81\Y philosophical concept". Therefore, there are no chapter■ or aeotiona, 
and no heAdinga preceding groups of articles. 

· However, fror.1 the disousei ns that took place between Members ot the 
Hucan Rights Coanisaion, it o.ppaara tho.t unaniuous agree1Jent wos reached 
as to the t'ollowing distinction or groupinc of hw:lon rights 1 • 

(1) Rights r el a ting to persono.l. freeJ:>c. 

(2) Rights relating to social security. 

(3) Rights relating to equality. 

Aocortlingly, these were the general categories within which the various 
articles were grouped, and,. apart fron two preliminary articles Md two finn.1 
dispositions of a general character, the articles were orro.ngcd in the 
following order ( though not rw.lC<l in the outline): 

(1) ''Liberties" (.1.rt. 3 to 34) • 

. (2) . "Social Rights" (.1~t. 35 to 44-). 

(3) "Equality" (.1·~t. 45 and 46). 

B. The Content of tho "Dro.ft outline" 

~ cho.ructeristics 

15.. One of the ooin fcnturcs of the Outline is thnt in a nu1.1ber of oases 
it provides for "duties" ns a corrolary to tho "ri3hts" and "frei.:dor.18 11 

which represent its r.1ain body. 

Another feature is that in !lddition to the rights and Juties O't tho 
inclividuoJ. it introduces a nunber of rights nnd duties of the State, insofar 
as the) have a bee.ring on the rights and tluties of the indivi-dwil.. The 
rights and duties of States in their outual relnti :ms to each other, i.e. as 
subjects of internoti~nnl relations and Internntionnl Law, are left out and, 
o.a referred to above page 15 ,parngro.1 h 8, arc to be c:msidered separately 
by the Internati nnl Law Commission in c nnectiun with the Draft Declaration 
on Rights and Oltiea of Stntea subr.littc<l by the G vcrnment of' Pnnoiaa. 

15. The . Ou1;lim is constructed with u view to nnking the Bill an 
exhaustive instrur.wnt, provitling express ly for soo covering all the easentinl 
hucan rights. On the ot h~r hand, it stnnds for the protecti~n of tho 
individual in his dual capacity as merabor of a nn.tion (state) l'Jlcl as mecber 
of the international coi:lr.luni ty (United No. tions). ;.nd finally, its focus 
is centered at the p~otccti n of h~illUl rights within n process of peo.ceful 
devel.:>pcent of nankind , undisturb cl by the occurence of war. 

Consequently, tho f ollowine characteris tics i n the Outline con be 
pointed out: 

(o.) It r eaffi r ns certnin r i cht s \,hich, t hou,'_;,h enjoying recoc;nition 
in the cons titut · -lnlll sys t cug of a gr ea.t nur,1bcr of nntbns, often 
do not f or,: po.rt of writt n l nv,. Such is, for instance , the ca.se 
wi. th the right t o life (.:..rt. .3), the rir,ht to posse so a lognl 
pers:.mo.l i ty (i'..rt. 12) r J th ~ ight t o contra.ct mo.rriMe (.Art. 13). 
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(b) Certain rights which have no plo.co in national ayatom h&W9 
been included, such na tho right to poeseH a nationality (Ari.32). 

( c) There is no reference to the sto.te of war, and consequently to 
the fate of hwnnn rights in time of war, and no int~nuntion 
is aa yet at hand as to whether o.nd how this question is to be 
treated by the United Nati- ns. 

The Riahta am Duties 

16. No at·tetlpt is made here to give a full e.no.J.ysia of the! provisions 
denli~ with the various hur.1011 rights included in the Outline, since this ' 
would serve no usef\il purpose for the United Nations We;r Cri.J:181 Oor:miaaion. 
The analysis is limited to a brief review of the hucan rights cc.DOorned, 
aet in the eeoe order as they o.re arraneed in the outline. Headinsa ond 
terms indicating human rights under particular nacea are inserted only tor 
the oonvenience of the reader, and do not reprosent in any~ a a7st&1Atio 
olaaaifico.tion of ~he hUtlo.n rights considered. 

Two preliLlinary provisions (.i\rtioles 1 o.nd 2) 

17. The Outline opens with two Articles of n general nature,one dealing 
with the questions of "loyalty" or allegiance (Ji.rt. l) and the other with 
that of the general litli.tations of hULian rights (1'rt. 2). 

Dual loyalty or allesiance 

Article l provides that every individual "owes o. cl\ltY ot loyalty to hie 
Stntf:I and to the (intornationnl society) United Nations." Thia is on 
entirely novel rule which infringes the traditionD.l concept ot nationBl 
sovereignty and the principle of undivided allegiance to one State. 

The rule is developed by the pronounce1.1ent of everybo<zy 1s duty "to 
accept his just share of responsibility for the perfonJtmc& of such socie.l 
duties ond his sruu-e of such cor,v.10n so.orifices ns rJA:¥ contribute to the 
cOr.J:lOn good." In the context the "corar.10n cood" is to be understood aa 
representi~ concurrent:J.y or alternatively the national Md the internntionol 
interest. 

Limitations of rights 

Article 2 sets out too principle of a. threefold li.J;d.to.tivn of the 
exercise of human rights. The exercise of everyone's right is llllited bya 

The rights of others. 
The juot requiralenta of the Stnte. 
The just r equireocnts of the United Nations. 

The first two o.re an affi.rr.18.tion of the already existing sto.to ot o.ffairs, 
a.nd the lo.st one is the logical developr.1ent of the principle ot duAl. loyt\lty. 

Rights relatina to pers nal freedoo ("Liberties") (Art. 3-31+} 

18. These are as follows: 

(l) 

(2) 

The ri t to life (Art. 3), which can be denied only to persons 
a ully convicted of some crime to which the death penalty is 

attached. 

The right to physical integrity (Art. 4), whereby no one s~l 'oo 
subjected to torture or to o.ny unusual punishment or indignity. 
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(S) 

(6) 

(7) 
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(9) 
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The right to personal liberty (Art. 5), which is developed in 
the following specific aspects: 

(b) 

(c) 

detention (Art. 6) 
or pending trial. 

This Article contains the ge,nerlll principle that 
the "right ·to a livelihood is conditioned by the duty 
to v.ork".• 

(d) The ri t to libert of movement and tree choice ot 
residence Art. 9, is limited only y e restriotiona 
concerning the "interest of nn.tional welfare or security." 

(e) The r1 t of emi n.tion and e triation (Art. 10), 
protected insofar as it must not " denied", whioh 

in connection with thE; precodillg Article leaves treedom 
to the States to impose conditions for its exorcise. 

· (f) The ri ht to f'roedom from wron interference (Art. 11) 
covers t field o ·arbi tro.ry searc ea . or se zures; 
of unreasonable intereference with(one's)person, home, 
family relations, reputation, privacy, o.ctivitiea or \·. 
personal property; and of the secrecy of correspondence. 

(The United No.tions Secretariat indicates that 
the human rights enumerated in this sub-para (3) 
are related to the "liberty of the individuol" ). 

The right . to~ lnf;nl personality (Art. 12), the exercise of which 
can be 1!iiilted O for reo.sons based on age OJ" mental condition, 
or as a punishment ' for n criminal o.ff'ence. 

The right to contract mo.rriage (Art. 13). 

The right to freed01n of conscience and belief (4\rt. 14), 
comprising religious worship. 

The ri t to freeda11 of o inion (Art. 15), which is defined as tlhe 
r1 "onn, hold, receive nnd impo.rt opiniona". 

frec:dJm of .information (Art. 16), implying "free and 
to infonno.tiun, both within and beyom the borders 

The right to freedom of speech ond of expression (~t. 17), 
la subject only to the l aws governing slander nnd libel, and 
gives the right to "reasonable access to D.ll channels of 
co111m.mication" • Censorship· is trt o.ted o.s prohibited al together. 

(10) The duty to present info:n.10.tion (.i~t. 18) nnd news "in a fair nnd 
impo.rtiD.l manner", is introduced o.s a corrollary to the right in 
the preceding para~aph, 
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{16) 

(17) 

(18) 

(19) 

(20) 

(21) 
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The ri~r to :freedum of assembly (Art. 19), is limited to 
. "peace l" assemblies. 

The right to f orn: aasociations ( . .''1't. 20) is recognized for 
purposes not incJ11Sistent with the L\terna.tiornl. Bill of 
Rights. 

(For t~ rights enumerated f'rom (6) to (13) the 
United No.tions Secretariat indicates that they 
comprise so-called "Public liberties 11 ). 

The ,articl e i s meruit to meet the rise of Sta.tee where 
there is limi t c< or no right to own means of production. 
ThereBore, the l cccmt is put un "pcrsonoJ." property, this 
form of ownership being the only undisputed one in the 
various existir.g systems. 

The right to own "privo.te" property in genero.l is left 
to mtionnl l egislo.tion, o.s well as the regula.tion ot t}le 
acqui.sition and use of · thut property. 

~owever, tho principle is set out for a "just compensation" 
for~ deprivation of priva.to property. 

t to freedor,1 from ortitr to.xa.tion (~. 23) 
is de ined as the right to be free m pey- ns t:axes or be 
subjected to public charges, "which hnve not been imposed 
by law." 

The right to private v.ocntions Md professions (Art. 24) 
consists in th£.. right to possess "equal opportunity of 
access" to ony profession not having a public chorncter. 

The riRht to do e"!crythini that is not prohibited by law 
(Art. 25) is introduced ns a general principle. 

The right to f nir triul (.art. 26). . This right comprises the 
clo.ssicnl. principle vf' the n~n-retroactivity of penol lo.w, 
both o.s r gards crime arid punishment (Hullum crimen, mlla 
~ sine l ece ); nnd the right to Ml public hearing 
beforoacourt of l aw, in confomity with the law. 

The ri t !o _ _p_u~i::.i ~n -~nd~pendent and impartial tribunals 
Art. 27, poxio.graph 1) for the deterraino.tion of rights and 

du~ies existing under the lo.w. 

The right t o 1?~ £_ pr ~scnt_cd by Counsel (1'.rt. 27, paragro.ph 2) 

The r18ht to pcti t i ~n _j:he tote or the United Nati :.>ns ("'1't. 28) 
either individuo.lly or in nssocio.tion with ot rs, for redress 
of grievances. 

The right to ::iu 1. i t such petitions to tmUnite~ Nations 
is ct t __ • utno t impor ta.ncc first as it implies the right 
of the indivi n 1 .· ;~ck protection against a9ts of his own 
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(2J). 

(24-) 

(25) 

(26) 

(27) 
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State, and secondly aa it auojects the sovereignty of the 
individual States to the authority of the United Nations. 
£a reported above, pQ,ge J4, parograpi 6, the Human Rights 
COJlllliasion ho.a been cho.rbod with submitting suggestions 
regarding the procedure and the machinery to deal with such 
petitions in the futw-e. 

This Article consecrates by implicati0n the famous "right ·• 
to revolution" advocn.t -cl by political philosophers of the 18th 
century. 

The United Nations Secreto.riat indicates 
that the rights enumerated trom (19) to (21) 
arc relate · to· "remedies"• 

be ri t to take effoctive art in t'e government of the State 
Art. 30 , ~ ere the nccent is on "ef' octi ve ". In addition to 

this the .&U'ticlc irilposca o. duty upon the State to "conform to 
the wishes of the, people o.a 1uanj_fested by democratic elections" 
nnd to hold "periodic, fre e o.nd fo.ir" elections. 

The ri t to ublic functions in the State (l~t. 31) v.hich is 
ne o.a ric o 'equo. oppor un y of o.ccess" to all 

public functions. This rieht is guaranteed by the duty imposed 
upon the State to make appolntr.ients by "competitive exarJination". 

The right to n- tioOD.li ty (i.rt. 32). The rao.in subject of this 
Article ls to make It irJpossible for an individual to become 
stateless. · To this effect the .,J"ticlea 

(1) Sets out the toITitorial principle, whereby the 
OD.ti Jnality of the St te of birth is acquired, o.nd 
e ives right to option for the nationality by descent 
(personru. status) on attninlng majority. 

(2) Does not recognise the loss of OD.tionru.ity it' 
new nationn.li ty is not concUITently acquired. 

(3) Gives the right to renun?iati~n of Mtionru.ity upon 
acquisiti n of Mw nationality. 

he ri t to free om from nrbitr e ulsion (Art.33), whereby 
no en legally o.dr.rl. tted by a •> tato r,10.y be expelled otherwise 
than by judicial net "as o. pun:i.shr,~nt for offenses lnid down 
by law as wo.rrantine expulsion''. · 

I,he right to p.ro.nt . ~sylum (~·.rt. 34) to political r efugees is 
given to the State . 

Bight. relati9B t.o social securi ~7 .L:S_ocio.l. Rights") (.:U-ts • 35-44) 

19. The field oovored -is the following: 

(2~) The rif3ht to oedicoJ. c ~ (hl't. 35) entails the duty upon the 
State to "prorJote public he:al t h rrl so.fety". 
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· The right to education (.tu-t. J6) entails likewise a number of 
aii'.tlea upon the state I the duty to uaume primary educationJ 
the duty to promote facilities for higher eduoationJ am the 
duty .to apply equal treatment "without diatinotion •• to the 
race, aex, language, religion, class or wealth" to persons 
entitled to benefit from higher education. 

. . 
The right to good workins condi tiona (Art. .38) oovera the field 
ot working hours, so.nitary conditions, technical safety, etc. 

• 

!; right to equitable share ot national income (J\l"t. 39) 1a 
.ed as the right of the individual to •such equitable share 

aa the need for his work .?..nd the increment it mkea to the 
common welfare mny justify"• This Article covers the field ot 
minimum wo.ges; r ri:r to public help (,u-t. 4,0) 110.s may be neoeaoe.ry to make 
t poai, ble" for the individuo.l "tq support hie tmnily"• 

The right to social' sacurity~t. 41) ia envisaged in the widest 
sense, and is gunrnnteed by sing the duv upon tho Sto.te to 
"maintain effective arrangeirents tor the prevention of unemployment 
and for insurance against unemployment, accidont, disability, 
sickness, old a.ge, and other involuntar,y' ar undeserved leas of 
livelihood". 

1}ie right to good food and housing (hl"t. 42) ond to live in 
pleo.snnt and healthl)r surroundings. 

The right to fair rest ond l~isure (.:.rt. 43). 

The right to po.rticipnte in the cultural life (.Art. 44-) of tho 
commmity' to enjoy the o.rts and to shore In the benefits of 
science. 

Rights relatin.s to equality (Art. 45 - 46) 

20. (JS) 

(3,) 

The ri~t to equn.lity (Art. 45) is treated in tv.o main aspects, 
there sall be no discri ... ination who.tsoever because of ro.ce, 
sex, lo.ngue.ge, re ligi.m or political creedJ .- there shall be 
tull equality bef'ore the la.w in the enjoyment of the rights 
coverec1 by the Internt.'.tionnl. Bill ot IU.gbta. 

TIit r!rts of r,1inoritk s (4~t. 46). · ".rhia iu-tiole covers 
equal ethnic, linguistic and religious minorities end provides 
for their right to trnto.blish an:l maintlli.n their schools, cultural 
and religious in:.;ti tuti ·>'.18, a.nu to use their own languoge before 
the courts,all the nuthorities and organs of the sto.te, n,:ul in 
the press and public assemblies. 

I 

Pinal diap0aitiona (.ta.rt. 47 - 48) 

21. In tho final J~ticles, the outline denla with the question ot observanoe 
and enforcement of the future Bill of Rights. 

f 
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Obgervancc and Enforcein nt 

Article 1+7 proviues that "it is t h£; duty of co.ch Member Sto.te to 
respect and protect the rights enuncia.tt:u. in the Bill of Rights" and that 
"the Sto.te shall, when necessnry, co-oper a t e with other States to that 
end"• 

Article 48 leys dvwn the principl e that "the proviai,.>na ot the inter­
national Bill of Rights shall lie Jee1,1ed fundamental principles ot 
in~ernQti nal law and of the nati0nnl lnw ot enoh ot the member Sta.tea of 
the United Nations. The'ir observ~ce is therefore a matter ot internati .mal 
concern am it shall be within the jurisdiction of the United Nations to discusa 
any giolation thereof". 

Thus, under the corabi ned t c: l't; H >f Art. 1+7, first sentence, and ot 
Article 48, first sentence , t her e :i.s to be introduced a definite subjection 
of national to international ·1aw: 

(a) !he duty of each Member s t ~t c to "respect am protect" -rights 
contained in the Di:' 1 is to clcr i vc from the Bill itself. 

(b) The provisions are to ve deemed fundanental princi"9les of the 
national law again in virt ue of the Bill i taelf. 

Th~s is to create a relations hip between national .and international 
law in this :field similar to t he one existing between constitutional. and 
ordinary laws within the borders of' every Sto.te. 

On the other hand, under the t erns of thE:: last parts of both Articles, 
there is to be intro<.lur.ed a twfold international action for tho obaervanoo 
an:l,protection of hw:la!". rights: 

(a) 

(b) 

J.. "horizonto.l II o.ction undertaken by the S to.tee as equo.l partners 
(Art. 1+7). 

1~ "vertical" ac tion on the part of the United Na.ti.:ma o.s the 
supreme authority in cases of viol a.ti ?n of human rights by any 
State. (i·u-t. 4.8.) 

The lo.tter is envisuged only in the f orm of a "discussion" by the 
United Nations, but this clearly opens the door to OJ\Y further action 
under the general terms of t he Chart er. 

lY!. . c_qNcJ,uDI.~ _ r·.~ 

22. When opening it s presont session, the Drnfting Cormdttee of the 
Hwnan Rights Cor.v-,tlssion decirl ,' to c;0n::ddcr :.dr.ul tonoously a Draft submitted 
by the United Kingclon. .~n . . nc1.ysis of t hi s Drcl't is to be found in Doc. 
III/98 prepared by Dr. Muyr -Hnrting. 

Two differences shoul be n ,te ·, , 1ntt,r o.llo., between tht3 United Nations 
Secretario.t• a Draft outli oo a.nu the.: United KinguorJ Dro.ft: 

(a) The United Kingdor:1 Dro.ft eo not provide for "social rights". 
The United Kingdo1. Gover ru.-ie nt are of the opinion that these rights 
"cannot by t h ei r nuture b clef ired i n ·the f o~ of legal obligations 
for st.ites in E\n i n~trume nt such o.s the InternatioMl Bill ot 
Rights", and t hey hcve sueecsteJ " i nternatiqnal -oo-operation" 
as the proper coursu in pr...> t ccti ng socio.l rights. · 

For this r easu11 , t ho U · t •d Ki necl0m Government have included their 
proposo.l conc0rning ·oci 1 r i1.1)1ts i n a sepo.rate clro.ft Resolution 
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to be adopted by the Gen 1c.rnl J1.saeobl.y (~. l?I') ~ ··llhich 1a intended 
to serve o.a a 0 1.. varing instrucent for the ad.opUon ot the Bill. 

(b) The United Nations Drnft outline doea no~ provide tCII.' a re■trioted 
proteotion of human rights in time ot war an:1 1n certain oaaea in 
time ot peo.ce, o.a proposed in Art. 4- ot the United Jt1ngdga Jratt. 

2,. Up to 24th June, 1947, the Drafting Colmli.ttee me.de a prel~nary 
review ot Articles to be included in the Bill, and considered a report on 
the premble. It discussed a drnft suwitted by Prance and decided to 
prepare a ahortened Draft Bill o.ncl to select for insertion 1n a Draft 
Convention those .Articles on which general agreement ot Govermenta might 
be re&ehedJ it also decided that the United KingdOCl draft ooveriqi the 
implementation ot h\lDon rights shoulu, as araended during the debo.te■, fOl"Q 
the subject ot an addi tonal and ::;upnro.te JJinex to i ta report to tho HllDan 
Righta' Coumiaaion. Finru.ly, it began discussion on that report. 

The Corrmittee is cocposed of' r eprosentatives of eight countriesa 
Australia, Chile, China, Fronce , I.ebun-Jn, Union of Soviet Sooialiat 
Rapublica, United Kingdon nr Un:i t 0d St.nt e s of Americe11. Ita ~ 1a 
Mra. E. Rooselvel t. 

24-. When the Corm:u ttee 's clrnft is r eady, it will first be subni t ted to 
the next aeaaion ot the Human nights COi.unission, due to atart on 25th kuguat. 

i • · ·194,7 in Geneva. It will the~ be presented to all Kecber Sta.tea tor their 

,. 

obaervati.Jna and propose.ls, which will in turn serve ns a baaia tor a re-dratt, 
U neceaaary, by the Drafting Com:dttec. The re-drllft will be reten-ed 
bac1c to the Human Rights Cor.r.lission for f'irw.J. oonaidez.-o.tion. 

It ia only then that the Eoonor.rl.o and Social Council will consider to 
undertake the final steps, i.e. to r ecor:ond to the GeneroJ. Aaaembl.7 the 
adoption ot an InternationDl. Bill of H\Dall Rights. 



llflHD MI<lf§ \7AR !fI¥5§ 99NJW11e 

11'41 Rmms RRW; fRIPWlflX lMIMe 

1, ~ page It-, paragraph 8, the la.at aentenoe ahQll.4 N&dt 

•in addition to thnt, tbe dele•tion ot Panmaa 
aubmitted a Draft Declaration on tbe Righta ant 
natiea ot States 1• 

2. On page 9, paragraph l.S, aeooncl aub-paragraps, tile 
reterenoe made in the aizth line ahould ,ea4s 

,. 
"... na roterred to abo\fe page S, parapaph 8(b) ... • 

On page ,, Seotio~ B! l the third pan.graph tn,t.oate4 
\IIJder number 1,5 lh0Ul4 bear mat,ol' 16, All ad>aeqwnl 
m.abered paragro.pu ahaild be OQl'reotecJ ~. 
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III/N, 

Jw.y 18th, 19Z..7e 

lffl1DP NATIONS WAR Q1UMB8 oqgassI<J . 

JIJKAN RIGHl'S REPORT: PREPeR4TORY PJ.P.§RS, 

Dan Report ot the Drat'tipg Ca:md.ttoe at the 

O<DDiaa1on on INman Rights. 

As a result of tha reccmnondations made by tha Camd.saion an H\EIIID 
· Rights, the Eoonanio and Social Council d.eoid6d n.t its First Session in 

Uo.roh 19i..7 that a .Dre.tti,ng Coomittee should meet prior to tht> Seccnl 
Seasian at the Ca:m.soion in order to prepare a prolim1nar,y dratt at the 
Intonntional Billot Righto. 

The Dre.t'ting Camittoo held its first session during the period at 
9th - 24th Jwio 1947. The Dre.tt Report of this Ca.~-:u ttoe.- to tho Ocramlsaion 
on Jb:lan Rights has nw been distributed. It givoa intomntion an the 

·present ato.te ot the vork concerning the preparation at Q Intel"211lti91181 
Bill at Righta. . . . 

. The Dmtt Report is oiroulated tor the inf'omntion ot memben ot 
Ccr.n1:ttae. III. The tigures in the text retsr to quoto.tiona at the 
relevont Ocamd.saion documents shown at the end of this paper. 

I. Introduoiicm, 

Thia ~hal)tor gives a list of the representatives present, the 
ripeoialiaod agencies roproaented Md the oo~tantn taldng part in the 
oooting ot the Dre.tting CCIJl!littee, a.a nell ,aa ot tho oN'ioera at the 
D:..~ing CClll!lit1toe, etc. 

CHAPl'ER II 

PplJ.m.nary Drnft or · an I_ptermtional Bill of Human Rights. 

U. 'l'he Dro.f'ting Call!littee · rev;ewod its terms of ~terenco o.■ oontninod 
in tho lotter ot tho Chn.iman of tha Ccunission on nur!Nl Rights at 24, Haroh 
1947 ( dooumant F/383) to ·the President of the Eooncuic and Somal Oounoil, 
and approved by dooision of the Council ot 28, Mnrch 1947 (document ~)25). 
It noted in particular that its fW1ction in this session wna to prepare, 
on the baaio of docunentation supplied by the Secrotc.rint', a preliminary 
dro.ft of an Intenll\tiona.l Bill of Hur.w.n Rights. 

12. In this prepnro.tion, the Drafting Cam:d.ttoe started with two bo.a1o 
dool.GOnts, (a) a Draft Outline of an Intornatiorcl Bill ot Bi£;hta J>rttfe.recl 
by the Seoreto.rio.t (doour.l8nts F/CN.l/AC.l/J aoo. F/CN.1/AC.l/JMd.1),\ } 
oOMtituti1)8 .Annex A of this Report, and (b) a ~ Bill at IU.ghta proposed 
by the United Kingdom (document F/CN.1/AO,l/4), ~2; conatitutina Amin B· 
~ this Report. These two d001JDent were oaro~ gone over o.nr1 oa:w,arod, 
togethor rr.l.th oortain Unitod Statos .1.)ropoaala tor t~ rewording, f{ ■a:m 
1tma o.ppeo.l"ins in the Seoretnrint ou·'·line (d00U0lnt F/CN.l/A0 • ..,8 and 
Rayo. l and 2), constituting Annox C or this Report. 

(1) !ha 80Gl'Gto.rlat 1e draft outlioo of a BUl at Righta has been amqee4 
in Dooe III/100, aeotion III? . 

(2) Tb9 Uzd:l;ed KiJJg(lCID Dratt baa beon or .. nted upon 1n Dooe III/98, 
SeotionI. 

-
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JJ. Conooming the form which the preliminary draft might take, two v1ewa \ 
ffl>l"'O put forward. In the opinion of 11ano Represento.tive11 it was neoo11U7 
tht:Lt the Draft, in the first insto.nco, should tnko the tom ot a Deolaration 
or lfantte1to; 1n the opini~n ot othero there 9hpuld nlao be o. Convention 
in a&Ution to the Hanif'eoto or Declaration. (3) The Dratting Oamdttee 
theretore deoided to attempt to prepare two doouments, one o. working paper 
outlining a Declaration or·l~ato setting forth B9neral prinoiploa, and 
tho aeoond 11 working pnper containing suggestions na to the oontent1 at ono 
or more Oonvontione flowing tran these prinoipleo to flhioh Member Nations 
might adhero. · · · 

llt. The Oanmittoe established a te111Porary workina gra.ap,. oanpoaed ot 
the Representatives of Prance, Lebo.non, and the United KiJledom, with the 
Ohai:mnn at the Canmittee as nn .ex ·ottioio rnomber. It requoetecl this 
TIOrking group I 

(a) to suggest a logioo.l rearrangement of the articles at the Dmtt 
Outline supplied by the Seoreto.riat; 

(b) to suggest a redmft ot the vorious nrticloa in the light ot the 
cliaousaiona of the Dro.tting Camnitteo; am 

(o) to suggest to the DrQ.tting Carmittee the division ot the aubstanoo 
ot tho articles betveon a Docl.o.ro.tion OJl£l o. Convention. 

• 

15. The tempo%'817 wo~ng group had threo meetinr:;s, o.nd at'ter a general 
cliacusaion deoided to request Professor Cassin to Ul'ldorto.ke the writing ot a 
drntt Deole.ration bo.aed on those Articles in the Seoretar.l.o.t outline 
miioh he considered should go into such a Daclnro.ticm. It ma the oonaenaua 
~ opinion th&t auoh a d~ument would have groo.tor unity it drawn up by 
om person. The Repreaento.tivea of the United Kinedan· and Lebanon, together 
\11th the dhaimo.n, "9re askad independently t9 ·iu over the Secretariat 
ootline and the United Kingdan draft mth a vieu to detemining which Articles 
could readily le1¥1 themselves to a Convention. 

Pro1'e1sor Cassin produced a draft oontaining o. Preamble Md torty-t~ 
susgested Ai1iolea. The working groUp revised the Preamble nnd the ti.rat 
six Articles before sulr.litti113 them to the Dro.ft;_~ ·Oanr:d.ttee (d09WJ119nt 
F/CN.1/AO.l/fl.1). The rotnining Articles wore submitted· to the Drattillg 
C>can1tteo in tho tom proposed by Professor Cassin (documont WON.lt/AC.i/W. 
2/llov.1)1 aonatitut111g part c:4 Annex D ot this Report. 

Tho Chain:lall, the Roprosentative of Lebanon and the Representntive ot 
the United Kin,,::;dCl!l agroed tho.t the J.rtiolea oootn:bied in the Convention 
po.rt (Annex I of document E/CN.1/AC.l/4) of the United Kinedan dro1't could bo 
a,utaitted to the Oamssion on Hunan Rights a.a poo:dbly toming the basis or 
t drfttt Convention and that the following three :mbjeota should bo acldod to 
this dre1'1n 

(n) torturo, peysio~l inteerJ.ty am cruel puniahnentoJ 

(b) the right to ·a legal personality; and 

( o) the right ot asyluc. ( 4) 

(3) The Po.nama Draft which foms po.rt ,,.f the docurnonto.tion before the . Dmttins 
Ca:ir.d.ttee envisages o. declaration limiting itself "to nn expression ot the 
freeda:ia to which evory human buing is entitled"• (ot .. Doc. III/98, · section 
l(t) •. The µn1ted Kingclcm dro.f't, on the other hand, contains proposals as to 
the implementation which m&y have to be ellhodied in 11 convention (ot.III/981 
1ection ·l(b) nnd section l(f).) . 

(4) Tho· aubjo'cta which it is p,roposod to add to tho lJnitod 1q.mdcc ~t are to 
.bo found in the Secretari.4lt's drnt't outline, ns f~llowas torture, p}vaioal 
intogrity 81n oruel punistwncmt,(Art.l, at the Sooro·tanat•a drattJ, the right 
to a legal personality (Art. 12 ot the Seorote.rio.t's wtlino) am tho right 
~ - aaylum (Art • . ,z.. ot the ,Seorotarin.t I a ou1;line), (of .Doc.III/100, 
oootion III(l8).) . , 
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16. 'l'he ~1ng· Cor.tnittoo roa.d the dro.tt Praarnblo, but reoogniaed tMt 
it!' timl W'Of(ling oould not bo date:mined until lntor. . 

17. Tho Drnfting Canr:tlttl3e c e,nsidered in detnil onoh of the ■ix draf't 
:.rticlea aubnitted by the l?orking gra,ip, then oonniil.ored in like detail the 
1U1n1ning dro.ft 1.rtioloo subcitted by Proi'eosor Oo.osin. ltecbora mode 
oca.10Jlta on the tom nn1 substance o1' tha various n.rtiolea. 'l'he■e oomenta 
r.rti found _ in the verbC\tim and eur.nary records. .al tlODbc,ra at the Dratting 
Cotr.1ittoe undoratood thnt no o.otion taken by thm duri.ng the· aoaaion 
urus to be considered binding upon their Govorrr.l8nts. Professor Koretaq'a 
raaarks· wore oonf'ined in t~o unin to prooeduro.l T.l(\ttcrs, n.nd tor nll issues 
hB apecitico.l.ly reaervod the right to preaen.t the ocn:wnta, obael"'lationa, 
~ proposals o1' his Governnent r.t n la.tor tir.ie. 

18- The Dmtting CaDittoe accepted Protessor Cnsoin's offer to prepare,- :· 
on tho be.sis of the discussion of his dratt, a rovioed Dmt't Doclaration. 
Thia revised Draft (document E/CN.1/1.C.l/Vi.2/Ilov.2) ms gone ovor oaretul.ly 
by the Dro.tting Ca:nlttee a.nc' '{t 1u :roault ot thi s oxnrd.nn.tion is eobodied 
in li.l"IMJX E c4 this Report. Too Drat'ting Coom.ttoo therefore submits to the 
I-Iman Rights CQ!Jl!lission this /J'lllex as o. wrldnc po.per for o. prelioi.Mr,Y dratt 
at. o.n International Ua n.iJ'ufl'co or Doclo.mtion on llumrui r~ghta. 

19• The Dratting Cor,1lilittee used the proposal of the United Kingdan 
(doouDont l!'/CN.1/1.0.1/4) as u bnsis for its genoml clisouasion relating to 
tho poaaible substantive cont ')nts ot n Dro.t't Convention. IDlile it did not 

30 over this natter as thoroughly as it diC:. the Dn'.f'ta of P~Jaaor Oaaain, 
it nevertheless suegests that the United Kb1gdom proposo.l. cey tom a baaia 
tor n dro:f't Convention mu.ch the Cainisaion <.>n 11\.unn Rights rJ1J3 mah to 

elo.borato. 

CffiU7rER III 

The Qu stion of Ir,1P1«3Eento.tion of an Interna.tioml 
Bill of HUr.10.Il Rights. 

20. The United Kingdon Drn..ft eobodied oony propomll.s beo.ring on 
:iJ'Jplooentation. Consequently, in the diacmssion arthnt Drot't, the 
quoation ot icplementntion in goneral ON:ie up. 

Annex F or this Report consists of a paper prepared by the Secretariat 
embodyina dOCUDontntion on the question of impler.iontction. Tm following 1■ 
o. briet aunenr,y of the ca;anentn oa<le on this subjoot in the session of the 
Drofting Camnittee: 

(o.) It was the c cnsensus of opinion of the j oubers of the Draf'ti ng 
Canmitt.ee thnt the internn.tioml coanuni ty J'lUat ensuro the obaervnnce 
of the rights t o be included in an Intornc.tio:nL'.l Bill of Human Rights. 

(b) The view vma expres socl that i mplefl\entnt i on uight talce two tonns: 

(1) s omo f o:~1-:1 f puni shinent cJf an of:Cen<line State, tho proposal■ 
for such punishnont r anging f ron n public request for information 
ooncernil'l[~ tho a l100 od vio1.e.tion to trinl be:f'oro o.n InterJ1D,tional 
Tribunal; (2) ac-tion on tho pnrt ,1f t ho Unitod N<'..tiona and tho 
U<r:1ber Stnt es t o ocl C" t e tho peopl~ of the world with rego.rd to 
huLinn rights o.n t o c rcAt e condiid.ons under t1hich reapeot tor 
nnd pra:iotion of huno.n riehts l"IOU.ld be secured. 

(c) The viow wns oxprossoc! tho.t the only prncticnblo c or.tpu.laor,y tom 
of iuplomento.t i on wculd oo M interno.tionol Convention mtitied 
or adhered t o by ?:er.1bor Governments. 

(d) The vit>w •;ro.s expressod thnt the possibility r.iight be studied at 
c:reatine, within tho frane\lork of tho y nited Nntione, an 
oz-no.nizo.tion t o r oce i vo, oift, exrunine, nncl deo.l with oa:maurl.co.tiona 
o.l.legine the violation of human ri.ghto. 



(o) The ""88e1tion wu IIM\mt tho.t the tema ot--... ot the 
Oamd.aelon on H\Elan Right a be :re-examined by the ~OIMlld o aid 
Sooial Oounoil with n view to gmntina aroo.ter reapone1b111ty in 
thie field to the Oaimd.eaion. 

., 

(t) !be £ult~1an propoao.l tor the oreation ot an Intornatloml Owri 
at H\IDIU'i Rishte, which -■ aubai ttecl 1n tho f'iret ae1■ion at tho 
Camie■ion on Human Right■, \\b.8 again reterred to by tho Repl-eMntatS.ve 
at "'8ue.11a and diaousaed in genernl by the Drattina Oamzd.ttee. 

, , 

• 
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18th Juq, 1947. 

tJNIT!D .NATIONS WAR QRD1ES C<JOAISSION 

HJIW! RIGHTS REPORT, PREPARATORY PJ\PBRS 

HtlWf RIGHTS IN THE NURFJABERG TRIAL 

(EXCEPrI?G CRIMES ~mST GERIULRJ) 

General outline ot t.he R8I>Ort 

BY Dr. J, Li tawaki 

In Doo. c. 259 (1), general guidance has been given by the Oonmission 
as to t)}a main t'eo.turea which will have to characterise the presentation of the 
mo.terial conoernina Hl.llDMRights o.s they arise trom the wor crimes tr:l.ala in 
general. Along the lines indioo.ted in that Document, and inas11110h o.a the 
particular points set forth ther~in are applicable to this part ot the Report, 
it is intended to treat the material Yhich ia to be found in the Nuremberg 
Trial, This material consista ofa 

(a) 

(b) 

(o) 

(d) 

The .\greemcnt of 8th August, 1945, for the Proaeout1on 
and Pw\i.shment of the Major Wor Criminols of the European 
Axis, together with the Charter of the International 
Mill tary Tribunc.l; 

The Indictment presented to the International Kili tory 
TribUMl on 18th October, 1945; 

The tro.nscript of the proceedings, containing o.bout 17,000 
pases; 

The JudgJnt,nt of the Tribunal delivered on ,30th September 
and lat October, 1946. 

Apart t.roL1 the necessnry introduction, anl subject to ony modification 
which a detailed exomination of the above materiel~ require, it is proposed 
to present the inf:ormation requested by the United llations, insofar o.s it 
relates to the major war 'criminru.s triod at Nuremberg o.nd excepting that part 
ot' the material deo.J.ing \11th charges of crimes age.inst Germo.ns, in the manner 
outlined in the following paragrnphs. 

In view, however, of the co1:1parntively limited time which has been allotted 
for the preparatory work and the cll-nfting qf the Report, it is not certalnto what 
extent it will be possible to eJIAminc the v;:,lurainous trMscript of the proceedings. 
If it proves to be technically .ir.lpossible to digest and 1:nke 1\111 uae ot' the 
tro.naoript, the report will hove to bo based pri.tlarily on the Charter, the Indict­
ment and the J\ldgo3nt of the Tribunal, references to or quotations from the 
transcript being made to illustro.te problems of particular 1,nterest, 
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I. 

(l) Part II of the Charter which sota forth the Jurisdiction Md general 
principles to bo followed in the oond.Uct ot the trial ~ the r.lajor war 
criminc.J.s of the Europoo.n ~s countries, o.nd in particular, its Article 6, 
is, technica.ll;; speaking, the law which the Charter required the Tribunal. to 
adJ,dnister, rukl by which the Tribunal we.a bound. The specific rules of . 
Article 6, on the be.sis of which ·- the TribUMl ho.d to determine the guilt or 
inmcence of the defend.on ts, have laid down sorae novel prinoiplea of law, 
under which individual.a a.re responsible to the oollElUlli't;,y ot mtions tor 
violations of rules ot internatioml. crir.iinal law, and according to which 
attacks on the fundamental rights of nations, as well as attacks on the 
tundecentQJ. liberties and cvnstitutional rights of .peoples nm of individual 
persons, constitute, in certain circUJJBtances, inhur.nn acts, and O'?naequently, 
interno. tionol crir:ies. · 

. 
' 

(2) It will therefore be the purpose .oft•~ l'Oport to give an onalysia of 
the law as it is stated in ~~ticle 6 of the .Charter., of the meaning of the 1 
three ooJ.n categories of war cri.J:les in the senerol sense of the ten:i, of 
tho inter-relation, juxto.positi~n and overlapping of 1:he concepts they 
represent, oa well oa of the novel principles of law which con be derived 
tror.i its provisions in rela.ti,.m to the involved question of hucmt rights. 

I 

· II. 

(3) In Doc. c.· 2.59 (l) it hoa been pointed out that "every crice or nen:r:cy 
every orice viola.tea e. ridl t am therewith a 'hui::ian _r__i_mj;' in a wider, 
non-technical sense 11 • This o.pplies to almost all v!oraiona of the lan 
and cuatOIJS ot wor am to all o.ots CODill5 under the tem "crime against 
hucanity" as dafine<.l in the Charter. It 1.1ey be added that the planning, 
preparation, initia.ti~n and WOC;ing of a war of aggression, declared by · 
the Nurecberg Tribunal as n suprece internntionol crime, constitutes o.lao,in 
a general non-technical sense, a crirJO against hur.ion1 ty, which involves 
violations of h\l'.Jlln rir,hts. 

(4) It will bo observed that, without oxceptica, all the crines apecifico.lly 
<::nuceratoC:. in Articlo 6 of tm Charter o.s oonstituting war crimes ond orirnes 
against hu;Janity, in their technical sense, are cricea vb1oh constitute 
atto.cks on the into it of the eical bei of individuals or groups of 
people, and o pro~r~, t us violo.ting i erent ™ rl· ts. But, frcn 
the law as . It Is s te in that nrticle' and in po.rtioultlr fror.1 the words I 
"Such violations (of the lAws or custons of war) shall inolucle but not be 
limited to ••• ", 11; is clea.r tho.t those attacks on humo.n rights a.re not the 
only ones which the authors of the Chorter had in td.nd ond with vbich t.he 
Tribunnl wo.a intended to be concerned in the Trial. 

(.5) Por this reo.son, nn l o.lso becooso the TribunQJ. in leyil'l8 do'Ml which 
inhUr.lB.ll acts had beon corJr,1i tted after the beginning of the war, or in connection 
with the war, reforrod in its decision clirectly to the Indiotamt, it will' 
be necessary to exar.iino this docwent oore close:cy siooe it throws conaidero.bf.l.e 
light on the WB3 in which Article 6 of the Chorter was interpreted by the 
Pro1ecution. 

III. 

(6) In order to give a cor.tprehensive picture of what humM riehts hnve 
been violated, in connection with ,specific orioes oor.mtted, and how they 
have been violate cl, it is proposed to bring under review and eXODination 
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the tollowi!ll groups of crimes a 

(a) 

(b) 

(c) 

(d) 

(e) 

(t) 

(g) 

(h) 

(i) 

(j) 

(k) 

(1) 

Murder OJ1C\ ill-treatment of oivilion populations ot, 
or in, occupied territories, and on the high see.a; 

Deportation for slo.ve labour nnd for other purpose■ 
of the civilian populations of, and in, occupied 
territories; 

. 
Murder and ill-treatment of prisoners of_ war ond ot other 
members of the o.rmed forces of the countries wl. th mom 
Germany was at wo.r Md of persons on the high seas; 

Kil ling of hostages; 

Plunder of public end private property; 

The exaction of collective penalties, pecuniary or 
otherwise; · 

Wonton destruction if cities, towns and villages and 
devastation not just~ied by i,1ilitr:uy nocessicy; 

Conscription of civilian labour; 

Forcing civilio.ns of occupied territori ca tD swear 
nl.legiance ton hostile power; 

Germo.nis~tion of occupied territories; 

~urdor, extermination, enslavement, deportution and 
other inhumnn note 00111.nittod ago.inst civilian populations 
before nnd during the war; 

Persecution on poli tico.l, ro.cia.l arxl religious grounds. 

Tho groups of crimes indicated under (a) t.o (j) constitute war crimes 
in the t echnical e~nse of Article 6 {b) of the Charter, end the remaining 
two crimes against hwaani ty, but those cnuinerated in the first category 
((a) t.o (j)) ore also to be regarded as constituting crir.es ago.inst 
humanicy. 

(7) In its Juc'49oont, the Tribuno.l ato.ted that~ evi~ rela.ti~ t.o 
war crimes and crimes against humnnity ho.a been overwhelming in its volume 
and ita detail, t.o such an extent that it wae i mpossible for the Judgment 
adequatc:ly to review it or to record the nase of clocwoontar,y and oral 
evidence that has been presenteu. The Tribunal tlecide , therefore, to 
deal in its Judgment only quite gcmro.J.ly with these crimes. 

1'or this reason, it would appuur of some consider blo importance far 
the proper fulfilment of the task undertwccn, not to r oly ~nly on the facts 
aa they have been swnr.iarised in the Judgment, but to 1:1ake the fullest 
possible use of the raaterinl produced before the Tribumu cluri~ its 40.3 
open sessions. 

(8) As it is quite obvious tho.t the collection of ~~t erillJ. to be presented 
to the United Nations could not incliscri .1ina.tcly doo.1 with nil com-.10n crimes 
and outrages such a nurdor, ill-treo.t nent n.nd the like , cor.uaitted against 
innocent people, wi thout n.ey justi fication or nece s ity , i t ia proposed to 
limit the investigation t1a.i nly t o such cri.1.io s or groups of cril.ies of the 
Bbove list aa are of prinery ir.1portnnce t o t ho -™ ti n of i nsufficiency of, 
or lacunae, in tho exis t i ng l.tlws and usa.gos of wo.r o.nd ot her provisions of 
interna.tionol. l o.w v.hich purpor t t o aff ord pr ot ccti.m go.ins t violo.tiona of 
hucon rights. 
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(9) While dealing wit~ the different groups ot •Oriraes indicated above 
and vo.rioua 0ate5orie1 (?f PtJrsona whose rights will be found to be touohed 
upon, it is of course understood tho.t the oaterial will at the some time be 
arranged and exar.1ined in such a ~ o.a to brins into the foreground the . 
various aapeota of hwaan ri~ts or grJups of rights such nsa life, health, 
peraono.l integri cy, freedom of raovcr.icnt, fauily rights, religious rights 
property, etc., in o.ccordance with tho working list ot the possible h~ 
righte which might in the r.1enntimc be established for the purpose by the 
Secretariat. 

IV. 

(10) In the port of tho report dealing with' ~ Judgcent, it will turther­
oore be necessary to examine o.nd nnalyse the reo.cti ms ot the Tribunal to 
the various violations of huraan righto, llS well as t):le nttitude of the 
Tribunal to the many legL\l problcus which had arisen during the Trial, and 
ite deoiaiona in regard to ther.1. Hore, general legal questions will 
neo~ssarily c<X.18 under consideration, such as: 

(a) the attitude of the Tribunal to the:;, law of the Charter; 

(b) the crir.1e against peo.co C\S the suprer.ie crime ngainst 
hunanicy; 

(c) ret\lsal of tho Tribunal to c~nsider conspiracy to coLI.dt 
war orir.1es and cr:LI:ies ago.inst huuanity na a separate orir.le; 

( d) the pre-Charter international law na it ho.a been applied by 
the Tribunal to the vo.rious crimes violatins hUJ'lM ri.gllta; 

(e) the restrictive interpretation of the Charter in regard to 
the violati,ms of hur:ian rights of persons who ore not of 
the nationality of the vict9rieus Powers; 

(f) tho defence of superior orders o.nd other subjects relative 
to the various spheres in which the rights of the accused 
and the rights· of the victir.ls r.iay be said to have conflicted 

at the ti1:1e of the offence (see Doc. III/96, p. 2, section c). 

v . . 

(11) One ot the tasks of the report wlll also bo to show how fr,.r the hWilan 
rights of the accused. perpetro.tors of wor criraes themselves have been 
respected In t&i course of the NUlX'!'.iborg Tri al. 

Prom this point of view, for :i.nstunco , it will be necesso.ry to exoraine 
in the first place whether the rules of procedure and evideme as laid clown 
by the Charter o.nd Yhicll the Tri unnl wus bound to npply fvllowed those 
recognised in the courts of ell civilised countries, and consequently 
whether the defendants ho.d in fnct boon given the right to ho.ve the aasiatanoe 
of oouneel, to be furnished with a copy of all docUf.lents, to present evidence 
in their own defence, o.nd to cross-cX£ll:iine any witnesses called 'hl\,:he 
Proaec,ution. 

(12) Further, it will be interestL~ to set out 1;ho argumnts oontained 
in the Judgment on the question of the legality or the Tribunal and of the 
proble&1& relatill,8 to ex post fo.ct~legislation nnd the principles of 
~lur.l crir.ten, nullo. poono. sine l efle • 

(13) In the lnat instnnce, it will be the o.ira of this part of the Report 
to consider the inetnnces in which fairness to the accused found its 
expression in the attitude of the Tribunal to tne various-problems of 
substantive lo.w Yhich arose duri~ the Trial. Here, o.s the r.iost illustrative 

• 

• 
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exacple ot such an attitude, the restrictive interpretation ot the aweepi~ 
provisions of the Charter oonoeming · the crir.linnli ty ot the accused 
organisations by 11hich the Tribunal excluded tror.i ita stateJJOnt, inter alia, 
persona who had no knowledge ot the oriminol purposas ot the organiaationa, 
will have to be elo.boro.ted. The tll18.lysia ot the individual sentonoea and 
acqui ttala in regard t.o the individual defendAnts will o.l.ao have eoce beering 
on this particular question. 

{14) In conclusion·, a worl. will be said ooncerning the view that the 
defendants o.t Nurecberg might well have been proceeded ago.inst by a~ 
executive action ond not by a court of law. Streaa will be laid on 
tact that preterenctt bad been given to o.djudge their guilt according to 
law, rather than on any moral or ethical bo.sia alone. 

VI. 

(15) It would also be ot sooe interest, it is thought, it one of the 
sections of the Report could be devoted to the presentation 811d eJtamination 
ot the Nazi principles which becorae the source and the basis ot the policy 
ot crir.iinality which led tinal.13 to the unprecedented violations ot hlGM 
rights. 

In the Judgclent ot the Tribunal it is stated that wor orwes and 
orimea against h\.lilrulity were cocnitted on a vast scalo, never before aeen 
in the history of war, ond were attended by every conceivable circumstance 
of cruel v and hon-or. The Tribunal seys, 

''There can be no doubt that the majority ot thee arose ti,:,m· the 
Nazi conception of 'total wo.r• with which the 98Bressive wars were 
,mged. For in this conception of 'total wnr' , the coral ideas 
underlying the conventions mich seek to make war oore hur.iane are 
nc longer regc.rded aa having force or validity. Everything ia 
made subordinate to the ovennastering dicto.tes ot war. Rules, 
regulations, o.ssurances and treaties all alike are of no moment; 
and so, freed froc th~ rostrainine influence of interno.t:ional law, 
the aggressive war is conducted by tho Nazi leaders in the moat 
barbaric way". -

The ideo.s of Nazi Gennaey, that is to say, the 1n.-.10ral ones, which were 
contrary to the established principles of all civilised nations, spring 
directly from what one of the prosecutors cal.led o. crir.1e ago.inst the spirit, 
by which he meant a doctrine which, "denying o.11 spirituo.l, rational and 
moral values by whic.h the nations ho.vt, tried, for thousands of years, to 
iraprove human coruli tions, aims to plunge hur.,ani ty book into barbarism, no 
longer the natural and spontnneous barbarism of pri.:iitive no.tions, but a 
diabolical barbarism, conscious of itself and utilising for its ends 811 
raaterio.l means put at the disposal of mankind by contemporary science". 

Finally some elaboration of the inhuman ideo.s underlying the conception 
of a total war will be the subj ct of this particuler section. 
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In/ 10,._ 
18th July lN, 

Results 
ot the aotivitiea of the Dratting Ocpi»tP 

on an International Bill ot R151u1. 

Notes by PF, g, ·· Zivkovi§. 

The following aooount ia bo.aecl upcn tbe 
information published in the United Hatione 
Weekly Bulletin, Vol. III, Ho. 2, Ju,"q 8th, 
191.-7 • It ia a aequel to the intomation 
oiroulated in Dooument IIJ'/100. 

... 

1 • . · The Dratting OaalDittee ~ the Hunan Ripta Ocamia■lan oonolu4e4 
tu tint aesaion on 25th June. 

Aa reported in Dooumant II]/ 100 1 t aonaidered a. <\raft B!U 
ot luDan riF'8 and to this end had betare it as a var~ paper a 
~t Q.ltline prepared by tho United Nations Secretariat. 

. Aa a reault of 1 ta doliborationa it c1eoi4ecl to a\dml\ to 
the Jbw1 Ri&ht• Ocllinisaion, due to oonvene en 2.5th A,asuat, 1,-.7, 
a Ropon on 'tho question aoocnpanied \11th •~· r -Ll working pe.pera, with 
a view to enable the OolJlniaaion to UL1co aj.·llCioioua ohoioo botweon the 
Vftl'iowl •Y• in which it appeared to tho Oa... .ittve that the propoaecl 
international Bill of Rie}lta could be adopted by 1lhe United HaUona 
fUJd ita momber-governments. 

Thia ·-"'-ltocme is desoribed and explained in the tolladng 
words by tho Uni tad Ho.tions Scoretnrio.t (Weekly Bulletin, Vol, III, 
No. 2, P• ,s-56) : . 

2. "The Oanml.ttee did not attampt to draw up o. draft BUl. Tbe 
working papers which it tomo.rdod to the oamd.aaton are in part a 
oonaenaua ot opinion on the aubsto.noe of the proposed Bill, but they 

•.are not in nny way o.greed, texts, nor a.re tlie7 b.inding. The doounented 
draft outline ot a Bill, '1h:1oh had been p~parcd by the Sooretariat 
tor the uae ot the J>rafting 0amnittee as o. t'IOrldng paper, ia ino1\l!e4 
in the aeries which the Oomission T7ill reoeive, 0.1 are the propoaala 
ot various dolegationa on speoitio aspoota ot tb3 projeot. 



•SJOOISrll) PW',l' ARTIQLES'L. 

Ot thi• aorie• ot papers, the two mo■t important are ilboM 
in wb1oh the CJamn:l.ttee auggeata actual draft lll"tiole■ tor 1nolu■S.on in 
the Bill. One ot these aota forth artiolea •uua•tea tor e. JJNiar11.Uon 
to be made by b Genornl Aa■embly, while the other oontaina J>l'Ol)0■-4 
proviaianl tor an Interne.tioMl Convention. · 

"lhe w~ paper mu.oh •~•ta artiole• t~lld.- be 
inolu4e4 1n a De~1Cll sets tortht general prliiol , \ all 
men are free~ equal, living 1n o. ■ooiety 1.h'wbiah their rial"■ an4 
freedau are lud.te4 only by·thoae ot other■• Jmong tba right1 
mentioned in thi.a popor are: the right .to lite; to equality; ,o a 
luridioal peraoDAl.ityJ to aaylm; to a naticmaUty; and to per■oaal 
propmy. Rights in lnv (:1.noludine too right ot bD.ben■ oorpu), 
politioal rights, the rights to take on effective part in governma•, 
and the right to privacy nre defined 1n severo.l o.rtiolea. !be 
•fun«!nmenilal treedana" inolu:le: troedom ot expreaaion, and ot a■HlllblJJ 
treedan tran alavery; relig.1.oua tret)dafl; troedaa ot movement, ml ot 
auooiation. 

"Sooiol Md eoon<XDio rights aooount tor the final oiabt ot 
the thiny-aix ~olea. . Among those are: "the right to pertom 
■ooiall.y uaeM ~t, .• am ril#lta to a_ooial aeourity, education, and 
lei■ure. . . . 

"In eleven nrtiolea, this 4ooument ■eta forth the right to 
lite S treed.am from torture and slavery; the right to liberty 1 8114 to­
triaJ. J the right to tro.vel; tho right to o. 3m'icli.oal peraOMJ.ityJ · 
treedam ot religion, expression, a.ssembly and aasooiation. 

'!tFW!tTICJf 9B OO?iYltNP7• 
. !he Oamd.tteo had been charged by the Boonanio and Sooial 

Oouno1l: with .the taak of preparing, on tm baaia ot doownen~0D ♦ 
eupplied by the Seoretllriat, a preliminary draft ot the propoaed Bill. 
It-■ unable to do thia, ohiefly beoauae there waa o. ditterenoe 1n · 
intel'l)Ntation ot the r.tt,aning of tm word "Bill. " Sam delesat•• 
thoupt it meant an D\tomatioMl Convention, nhile others interpreted 
it a■ 111aning o. Manifesto or Deoln.ration. 

"A DeolAro.tion or Mruu.:Coato would be a reoCIJID&mo.tion by the 
General Aaaod>ly to Member states, and, ~a auoh, would ho.ve moral 
weight but no legnl oompul.Jion on l&Jmbc:r ooontrioa. On the other 
ham, a Oonwntion would be legnlly binding on Member ■to.tea whiob · 
aooopt it, Ita o.ppliontion, however, rrould be limited to the aigni,.torS.e .. 

. "Re{9U'dl.e•• of whim fom the proposed pill ot Right• · 
wow.d ultimately to.lee, those mer.lbors of the Oomaittee who to.vored the 
Deol.Arntion form ngreed tMt it should be nooompanied b,y o. Convention, 
er by Oonventiona ·on apeoifio groups of rif#lta. . Sim.~J.y, tho•• wbo 
to.vored the Oonvontion r ore a.greed tbD.t the General Aa■-bq, in 
reocm.llling o. Convention to Member nations, might mnko a Deolarat10D 
wh.ioh would be wider in content o.nd 1:iore genero.l in espre1■1on. 

" 
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"IMPLll4ENrl.!l'ION OF A BllJ., OI' RIGHrS. 

· In its r~or·t to the I!ui:w.n Rights Oomisaion·, the Dratting 
Cor.tnittee stntes t t it ,,-o.s nocesonry to tnke into o.ccwnt, in the 
course of its meetinga, possible methods of enforoanent, po.rticulnrly 
when ·considerinG the dro.ft Convention. The Oa:rnittee a.greed that 
the internoitionnl oottnunity r.1USt unsure. the obse~cc ot the rights to 
be included in the proposed Bill of Richts. But disouasion ot h0\7 
this ·.obje~ive ,vo.s to be achieved brought to light a -r,ide range ot 
vie"11a, together with atrong objeotiono t o mnny of the euggeationa mado, 
As tro.nsr.dttt:d to the Ccn,1ission, tho principal observations mde by 
individunl 1.1c;:1bers (none of thca approved by the Drnfting Oomr:d.ttoe aa 
such) were: 

~. J.., Declo.ration of Hw:inn Riahts and Fundnnentol. Freodooa in a 
resolution of the Gcnera.l 11.saenbly would in i tsulf hD.ve oonaidera.ble 
coral weiejlt. 

"2, A core effective aethod for establishing huonn rights uould be to 
eobody them in n Convention, in Y/hioh th0 signatories would recognioe 
thee o.s interno.tionnl l nn. 

11J. The signatories to such n Convention should also ncoept the 
oblig,.tion to ensure tho.t these riehts · .. · be enforceable by da:1e1tio 
la\7& in doccstic courts. (Discussion on this point showed that the 
position of federal stntes, of otatc:s without written constitution~, Qnd 
·or stntes nhere l::n7 h.::\s not yC;t been codified Y1ould require apeoiol atu<\Y.) 

"4. A x,ossiblc doterront 0.5).inst violation of o. Convention is publioi ty. 
/'1'.:long others is intornntiuno.l censure, which ai~t be achieved by: peti­
tions to the United Nntions by inili.viduo.ls a.nd groups; extension of the 
powers or the Hul:l-111 Ri0hts Cor.r.dssion, or orention of ne\7 IJllohinery 
l7ithin the frru:iuwork of the United Nations, to receive, silt, examine, 
a.nd deal Yrith cor.r.nmioationa nllc6ing the viola.tion of hw:nn rights; 
~equeats by the: Seortrto.ry-G8 ncro.l to lie .iber no.tions tor reports on their 
observnnoe of h\Jl;ll\n rii hta; discussion in the Gcn0ro.l /~aer.lbly. 

"5, /Ill Internationtl Court of Hucun Rights ,10Uld be established to 
a.djudico.tt: onaes of o. llee1::d viola tions of huoon ri~ts. 

•6. lt.ny sto.te persistently viola.ting hUC...'Ul ril#lts ~hould be expelled 
tran the United No.tions. · 

"In o.ddition to enforocoont 1:11Jo.sures, the Drafting COtlr.littee 
considered tho.t too Uni ttld Na.tions should pra,1ote tlv:: ,7idest possible 
respect tor hw.ion ri(hts throue,h oducntion. Several members of the 
Oornittee sum:,rootccl tho.t n spccin.l intc rnn. tional or go.n mieht be i,qµired 
tor this purpose. 

"Finnlly, the Drnftine Cor.nittoe recoe}lised that "the observanoe 
of h\.lO'.ln rights could not be cOr.tpl t ely ensured unless conditions ot 
socilll progress c..nd better stando.rds of life: were osta.blished in 
larger f'reedoo". 

•~he Coi:nitt c o.eree 
Ri[!hts ahould bo drnftcd buf r ~ 
'7hioh shoulcl be tho 1 nt step. 
preouble ,,ere nado in the cour s 
in o.n onnox t o the r e ort. 

th.'l.t nll the artioleo of the Bill ot 
n nttoopt io no.do to dro.ft the preonble, 
Ho\7evor, sevorul sum:estiona for a draft 
of too soesion, am these o.rc included 
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ll?be S0oretnrio.t 1n 'ita original draft aatline ·11a4 .. 
auseenod the ~rol prinoiplo1 whioh ml.,#lt be imol'pOJ"0.-4 in 
the 'pread>~, ·•ritbol&t o.ttempting to auggeat a form ar ~ ....... 

·:.' · · · ·•i.:: worting group ot the Oa:mtteo prepand a cbiatt: alttag . 
, . :~ p~1ol\i. of. ~ Cbarter NlAting to Iman ri,,.~, --,_ ref9ff1ns 

·to 1lbe 'too.r fl'eedau. It• dre.tt, 11h:l.ob wu drawn up u tho pnfaoe 
· to a I>eolai-at1on, augeated that the purpo,._ at tbe Dlolan.ttoa waa 
to ooutantl,y remind 1111n ot their. r:lghta o.nd dutie■, and to SUptN 

• ·· .tt. United llltiona and Kent>er ■tatea to ttanaJ,ate the prinoip1.e1 in 
. the. J>aoluatlon mto relllity. · 

-:ro th11 draft the <Jlilean repreaento.tive •U688ne4 a&IU,Uau 
de~ tl'eeclan ar¥1 dignity 0.1 1.nD.lienablo attribute■ ot the 1ndift4ual 
an4 =oa111ns tor J)l"oteotion ago.inat ■ooial inaeourit,. · · 

. . ' . ' . . 
-.rho United State• o.lao 1uggeat artiolea tor inolu■ion Sn 

the 41-att preamble ot a Deolaro.tion, bnaed on the hmon ri~• · · · 
proriaiou oft¥ OhArter. . · 

"The J'renoh representative on the OCJ11Dittoe (who ba4 4cne 
the criginnl ~aft:lng tor the Oa:mittee, in an etton to adh1eYe a. 
unS.t7 in the 4ooument by having cmq one man do the wort) alao 41'afte4 
a p,reomble t~ a Deolaro.tion. By this draft, the Un1te4 Jfatiou an4 
the ■peo1alised o.gunoiea ' WQUJ.d wxlertnlm to re0011DOD4 all Jnilenatlc:aal 

-~ent:lona on humnn r:t.sita, o.nd would take all nooe111&17 meaaun·• t~ 
· · tbeir implementation. 

"'l'be dro.tt ot ·o. preamblo tar an International OcaYemlon -.. 
IU889■ted by the United Kingdom oiting the Charters lumn rie)st1 
prori.aioni• • . . . . · . 

:.,,: The text ot· the tr,o prinoipal. working paper■ ment1one4 abcwe, · 
mirllely ·the Draft Intemntional DeolAration ot Human Rie)lt1, end the 
Di-aft· OonV'Ontion on Human Right■, 11 to be tamd in the quoted Weetl.J 
Bulletin,, p. 57-60 • 

• 
It,. 1, tlma appear• thnt the ix>rt ot tho ~o.tt Outline prepared bJ tla 
Seoreto.rio.t on.\ ann:!311ed in Dooumont IIJ/ 100. baa not been oonaolidalecl in, 
but ■upplemented by two other dratta. It o.lao appear• that apart 
hm tbeae three drafts thf> Human Right• Oa:miaaion will u well tab 
into· aooount 'other working po.per,, apparently thoae rm11tioned 1n 
~- Ill'/100, p,;u-a. 12, p. a, aub-paro.. ,. . -~ 

1. 
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221!\ Jw, 12'1:Z, 

OOTED NA.TIOMS WAR CRIMES OOMMISSlQN, 

tfotes on a Progreas Report to be diBI>atohed to the 
I 

United Nations Secretariat. 

Bz Dr. H. _!!&z::Hartw. 

I. In the letter from the Director of the Di vision ot Human Right., 
Profesaor John P. Humphrey, to Lord Wright, da.ted 6th J1a.Y 194-7, 
(Doo • .A.4-5), it we.a mentioned that if it were possible, the Divieion 
11>uld lib to be able to submit a marusoript of the report prepared 
by the United Nations War Crimes Comn:Lsaion to the next meeting ot 
the Comniaaion <11 Human Rights, which begins on the 25th AJ.iguet 194-7 
at Geneva. 

During the initial discussion of tho report in QODlld.ttee III an:l 
1n the Oonlld.asion, it we.a felt gt7mrally that our v10rk oould hardly be 
oolleoted in ao abort a poriod; it was suggested, however, that a 
Progress Report could be draftod in ti.Joo for the meeting ot the 
Ooamlaaion oD Human Rights on the 25th August 1947. 

II. ~ Progress Report oould be l:imited to a. survey of the material 
of wbiob use will be mado, soowing its intend.ad arrang_emantJ aa 
annexes to suoh a report it ,1«>uld be possible to reproduoe the cloou­
mnts in wbioh the various parts of the final report have been out­
lined, ('l'he Human Rights Report: Preparatory Papora). Alternatively, 
it would be possible to produce a fuller report not only aetting out 
tho material to be used anl its inter¥led arrangemnt bit alao 
8Wllllal"iaing in ono paper the work carried out so far. 

The only argument favouring tho first oourae would aoem to be the 
shortness ot time at the disposal of tha Seorotariat of tho United 
Nations War Or.Imes OOJllld.ssion. A Progress Report swmiariaing 1n one 
paper the work carried out so far muld be more convenient for the 
Sooretariat ot tho United Nations, md it must be bomo in mind also 
that all preparatory po.pore oirculatod up to date were intondad tor 
internal purposes. In JIW\Y respects, their preliminary oharaoter 
makes it advisable rot to forvmrd thorn for submission to t _ha meting 
of tho Oomn:lssion oD Human Rights. 

. . 
m. A Progress Report of the seoond type VA:>uld begin by showing the 

·proposed arrangement of the material. Tha di vision of the ti~ report 
into tha follol'ling parts would bo auggestod, 

(1) information on the human rights of persons in relation to their 
own goverrl'D8nts, and 

{ 2) inf'on!Wl.tion on human rights protectod by tho lavts 81¥1 ouatoms of 
wa.r. 

The aouroes oould thon bo sot out. With regard to the first 
part of the report, use v.ould bo mo.do of tho following: 

( a.) tho Nuremberg trial, as far s it doals with violations of the 
human rights and fwn.:unontlll freedoms of German subjects am 
Sta.toloss porsons, 

(b) the aubsequont proceedingo to the sum oxtent, 
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(o) trials bet'ore Geman or Jwstrion oourts ot peraons aoauaed ot 
or.lmas against hwnanity and membership in orge.niso.tiona 
declared oriminal by the Nuremberg tribunal, 

(The part of tho report delllipg with these first three aouroo• 
baa been outlinod in Doo. III/101.) . 

(d) the Tokyo trial as far as it 4aaJ.s ,vi.th internal JDBOJIW'e■ ot the 
Japanese mUita.riat oli~e• (Por outline of thi• part ot the 
report, see Doo. III/106). 

(o) oertain tr.l.ala of gµisllngs aooused ot war orwa and crimes 
against humanity and trio.ls of i'onmr eMJ!\Y nationals (other 
than Germans) aoouaed of crimes against munanity oonaltted 
against their co-nationals, (An outline ot this part of the 
report ia beina prepared.) 

/ ~ souroea ot the eeoond part of the .report would bes 

( a) the Nurembors trial, axoept insofar as it deal.a with OIU8• 
against German nationals or Stateless persona, ( an outline ot 
this part of tha report is given in Doo. Ill/102). 

(b) 

(o) 

. . 
the Toqo trial, except whore it deals with the internal meuu.rea 
of the aooused otlXTied out in Japan before and durJJJ& the war, 
( ot • III/10 6), 

war crimes trials, other than those oonduoted by the Intemational 
11:Uitary Tribunals. 

In oonneotion with tho trentmont of the material oolleotocl in 
the Nuremberg trial, the question arises vthethBr tho final report 
should be baaed in the first instance on the indiotmsnt and j\llpent, 
mo.ld.ng use ot the transcripts only in exceptional oases, or whether 
the tullost poaaible use should be made of the traneoripta, 
Referenoe is made in this oonneotion to Doo. III/102, poge 1, last 
paragraph. 

In the arrangement of tha second section and, to some extent, ot 
tho first section of tho report, the oqtline oonte.ined on pogea l • 2 
of Doo. III/96 :'M>uld bo used as a guido. 

Having ttua sot out th.e material to be used and tho proposed 
arrangenent of the final report, th.o Progress Report would then · 
briefly state the work already carried out. This oonsiata ot: 

( 1) Ptelim.1.nacy oxploration nm delimita.tion of the field ot 
v,ork ani olarifioution of the relationship betwoen hwnon rights and 
war or.I.me trial.a, 

( il) The firot dr::i.ft of soroo passo.gos of the aotual report. 

I 
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UNITED NATIONS WAR CRIJ.ES 001.~lISSION. 

HU1Wf RIGHTS REPORT; PREPAlu~TCRY Pim§, 

HWlll.\n Rights in tho Tole.yo Trial. 

General Outline of the Report to 
be submitted to the Unitod Na.tiona. 

By Dr1 R, Zivkovid 

According to tho arrangements m.1do a.t the 
meoting held with the Logo.1 Staff on 2 JWlO, 19~7 
(Dooumant m/)3), I have been chl\rgod m.th drattl~ the 

J 
port ot the Hw:nn Rights Re_port <leo.U.ng with tho Trial ot 

. J~.nese . Ka,101' \fur Criminal.a. 

A general outline ot thio part of the said Report 1a 
submit ted for consideration and for usu in tbo Progress Report 
which it is prqposcd to present to the Uni tod Nations 
Secretariat • 

.. Ia£_ Sot.LrCes of Informntion1 

1. • The port ot tho Hunnn Rights Repo1·t w}1ioh is to deal w1 th tl'¥J . information 
arising fran the Toleyo Trial ..-rill be drafted on the bnsis ot the following 
documentary sources of infQnmtion: 

(a) Tribunnl for the Par East 
lpr111946, the ioxt of wh1ch 

·• 
., 

(b) TheJ!diottoont aubmi ttod to the Tribunal on 29 l~ril 1946, the text 
..,._ ot oh has been circulated as Dooumont c.197. 

(o) 

(d) 

(e) 

The Transcripts of the proceedings conducted by the Tribunal, made 
available to the Unitod Nations War Criroos Cormisaion by inatallmlnts. 

I 
l ~a far ns necessary the evidence in support of the Indictment o.nd pf 
the Dofenqc, presented to the Tribunal in the form of "Exhibits", ~ao 
mo.de available to the United Kations Wor Cr~s Comniasion froc til)x} to 
time. 

Any other doownontary source originating from the Tricunal if neoeesory 
(rulings, pronounoeimnts, etc.). 

Uso of the Relevant MD.tcrio.l. 

2. Tho above t:J.ve aouroos contain all the mo.terinl. relevo.nt to thie part ot thl 
Report, so that the research is to bo entirely c onfined to them. 

Ho'l/evor, there arises o. main difficulty in making effective use of o.11 the 
five sources in tho Report. This difficulty liea in the foot that the proceedings of 
tho Par En.stern Tribunnl ore not cooiploted and tha t they m.ll not be brought to an 
end for an underterr.d.ned period. This mey t ruce a nything up t o another year or even 
more. 

Transcripts and Exhibits. 

3. Thi s mnke s i t irop >aoibl t conclude t ho re oaroh based upon the Transcripts 
o.nd the F.xhibi t s bof o t h Triol it lf' hns n ea , nnd t o inc lude the infornnti on 

/which ••• 
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whiob tbe7 can provide in the Report if 1 t is to be aubd \te3 to the Uni te4 
Nations befcre the end of the Trial. 

., 

Yot, should this be tho case, it 1~ght be possible to oonvvy to the Ua:ltec1 
Nc.tiona whatever amount of infornetion, if ~, contained in the 'rranaortpt1 and 
Exh1.bit1 by tho time of tho sending out or the Report. Thia could be done in a 
aeparu.to Intorim Report M for o.s those two sources o:f' information arc oonoernea 
?l" olao in the nain Report, should this appoar to bo preferable o.t the appropriate 
tint. 

.,, . 

On 20th July, 1947, tho United Nations War Crimea Conmiasion was in poaaoaaion 
at 2.3,615 pages of ,tho Transcripts, and of nbout 2,500 Exhibits submitted either 
'by ,a., prosecution or tho defence. They are being exac:lnod and aanened for the 
Report. 

The Qhartor and Indiotroont1 

,.,_ Tho position is, naturally, 41.fferent in respect of the Chartor and 
Indictment, theae two aourooa posoossing o. de:f'ini tivo ohoraoter aim,o the very 
begl.nning ar·• the Trial. I • 

Ja will be seen in moro deto.il below they oontnin information which can be 
disposed ot nt ~s at~ge o.nd conveyed to tho United Nations with the other 
parts of the RepOIE't. 

Outlioo o:f' tho Report. 
ooncernins in:f'orr.lll.tion oontnined in tho Chartor and Indictment 

l • Clc.soification of ini'on:ntion o.ocorclins to the aource1 

The . Chl\rter 

5. The Charter oontnins three groups of informntion relevant tar the Report. 

(a) Ono is tho information re~ing the definition of the crimes falling 
w1 thin the jurisdiction of t. ie Tribunal and having a direot bearins 
up~n the eoope m. thin which the criminal na turc of violations ot 
hillnan rights of the victims is to be aacerto.ined by the Tribunal for 
its luagrnent. 

Thia information is contained in Jirt.5(b) nnd (e) of the Oheter, wbll.ob 
giv(j definitions of "conventional war crimes" and "orima against 
btmnlty" and covor all criminal violations of human rights oi' the 
vioU.ma. These provisions will funieh information aa regorde the 
state ot the lnw under which fncts concerning violations ot the righ 1 
~ victims perpetrated by the Japanese had boen or are to be considered 

'by the Tribunal. 

In this respect ooo of the noints to be considered conoerns the 
dif'feronoea appearing in tho dcfini tiona of war crimes and crimoa 
o.go.inst hwnanity na formulated in Art.5. of the Fo.r Eastern Chartor and 
in J\rt.6 of the ?llreni>org Chn.rter, So, for inatanoe, in the tonoor j the 
notion of wnr crimes ia not developed as it is in the latter by e.n i 
enumeration of th.1 vnrious types of· ,,,o,r orms. On the other hand, i.n 
the For FAstern Chnrtor there ia no express reference that crimea ogaiQat 
humanity are orines oa-.miitted ago.inst "any civil:Lan population"• It 
will have to be shown in tho Report whether these technical ditterenc,ea 
hnd any bearing upon tho subotanoc of the law declnrod in the P~ ~tern 
Charter ~ compareu to the Nuremberg Charter, and upon the Juda,nent d>f' · 
the Far Eastern Tripunnl when it is pronounced. 

However, tho above provisions will not give a direct o.nc1 preoi■e 
anawer to tho question what ~e 01 were o.11 the specific h ·' .an righte 
covered by them. The definitio .s contained in theao provisions deal 
with "war 0rums" nnd "ori.mcr:1 .1gainst humanity" JJ8 general cate4191"iea 
including o. aeries of vioJnJ .-one of hwnnn rigbts, which ara DOC c1etinec! 
as such. · ' . ,; 
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. The ref oro, this po.rt of the Report will haw to be reetrioted to a. briot 
, a~al.ysie showing- (.•nl.y tho etato of law uoolarcd in the Charter and its bearing 

upon tho vioia tiQns of humnn rights as prosecuted before the For Eastern Tribunal 
and judged by it. As far as specific hllml\n rights themselves are concerned; and 
the question of the extent ~o Ylhioh they v.ioro or 'M:lre not cow.rod.by Article 5 aa 
a result of tho_ prooeedillfls of the Far Eo.atorn Tribunal, this will ho.ve til be 
rofeXTed partly to .the ano.l.ysis of the Judw,x:nt whon it is pronounoe4, arid part~ 
to the analysis of · other ·ael)t!ats of tho question to be dealt with 1n connection with 
the Tokyo ·Trinl. . .'• · · · 

Finalzy, /.rt.5 of the Far F..astern Chartor contains nlao a definition ot 
"crimes against _pcaoo" which is similar to the one appoe.r:l~ in /'1't.6(a). ot the 
Nuremberg C11b-rtef. "Crimes against pea.oe" do not etfeot ~n right■ 1n the 
technical sense, 1.e. in the sense thAt human ric}lts reproaent rights of the 
individual human being as such. However, as pointed out in document 0.259/(1), 
para x, p.6, they effect them in a non-toohnioal sense, insofar as "evory orinc ••• 
violates a riuht nnd thorewi th a 'htu.lD.11 right' in o. wider sense". Crimes against 
poaoe, technically apeakil'>8, nre violations of the rights of Stato1 ar Nati9?a 
and not of tho inclividUAJ.. But to tho extent to which every individual ia o. 
the · ."\Jne tir.xl a -meri>or of a State or a No.tion, criloos a.go.inst pence violate human 
righ1, ~; of every individual by repercussion. 

Tl,.is position of criroos o.gninst poace aa ·a coJit>arativel.y novel category in 
international law, _and their rclo.tionship D.B violations of the riehta of Sto.tos or. 
Nations, vrlth tho richts of the indiviaUlll meni>era of States and Nations, should b~ 
nnalynod in tho Report. 

(b) Another BI"aup of inforr.ntion in the Charter is supplied by the 
provisions concerning the rights aoourod to tho a.ooueod persona 
tried by the Tri~urwJ.. 

Thie part will provide a direct and full answer as _ to the state of. law 
declared in the Charter, Md a.a to the specific human rights ?rotooted within 
.,the category of "fair trial rights". · 

1 The infor;:.'.ltion is contained in nrt.9 ancl 10 Md partly in /.rt.15 of the 
Charter. 

Wi-th regorcl to the clo.s3ificntion aubnittecl in Doour:13nt III/96, these 
Articles cover t~e following rights . of the accused: 

(o) 

(b) 

(c) 

(u) 

(e) 

. 
Tho right to know the substance of the indictmont (Art.9,a). 

Tho right to have the prooecdinea ma.do intellig:Lble by interpretation 
o.nd translation (1.rt.9,o.. and b.). 

The right ~o be prosont l\.t the trio.l, nncl apply for production ot 
eviuonce (Art, 9,c. aril e.). 

The ri,zht to be represented by Counsel nnd to oonduot ucfonoo either 
in person or through Counsol (i.rt.9,o. and a.). 

The right t n .nke mot ions, ep~)lioatinns and rcquoste prior to the· 
cor:rnencement of the trial (;.rt.lo) • 

.Articlo 15 covers n nwnber of soooncJary rights c1orivinc fror.1 tho fundomental. 
rights enumora.tod in :u-t.9, such a.a the rir,ht to r.10.ke a concise openillB statement 
(Art.15,o); tho rieht to exar:iinc tho witnesses including tho o.coused giving 
testimony (.;.rt.15,c.); o.nd the rieht ti) address tho Tribuno.l (Art.15,a.). 

Apart from the al, ve .i.rtiolos, provisions having a beori~ upon the exorcise 
of tho rights of tho acousocl ere oonta.iood in .xticlos roeulating tho powers ot 
tho Tribunal, particularly those uco.line with the tule of ox::>editioPI trio.l 
(l~t.12); the ndmisaibil1 ty nncl relovnnoe of the evidence (J.rt.13); o.nd the r.ulos 
r egarding appeal o.ncl confinw.tion of the Jud£900nt (:.rt.17). 

( c) Finally, tho Charter nivce in!'ortii!lti on no t o the various spheres in 
which it is rocoaniscd under the tcrrw of the provisions that the 
riRhta of the viotirna and of the aocusca ooy ho.vo conflicted at the 
timJ 01' the crirninnl off once. 

.. . 



Thia particular ~ot of the information to be inserted in the Report la 
rightly propoeed to fill a sapax-ate chapter or section in it (aee Doo.III}J6, t 

p.2). . . 

The relevMt information as far as the Charter is oonoornod ia oontAined in 
i ta Artiole 6. It deal.a with tho plea of superior orders And the ottioial 
poai ti:on ikeld by the aoouaed at the ti~ of the criminal offence, and with their 
reapeotiw etreot upon the penal responsibility of each of the individual■ 
aoouaed. •- • 

Hero again, the.Ohnrter gives M answer only insofar a.a the State ot Law 1• 
conoerned., unclor -whioh this question is to be decided upon by the Tribl.lMl. The 
infonaaticj oonoerning the actual application of this rule of law by the Tribunal 
to eaoh of the individual defendants is to be obtained fran tho prooeedi~• when 
thoy ~ oOlll)leted nnd fran the jud@nent when it is prpnounoed. 

The Indictment. 

6. The intormE\tion provided by the Indictment showa certain particular features 
and diaoloaea certain ahortoomines which deserve special nttention. 

7. The moat striking feature is that ono of the two criminal categories, covering 
the field of violations of hll.~~n rights, namely, "oriima 03ainst humanity", has 
been confined to a very narrow mnrgin and practically set aside as unneceaaary tor 
the purposes of the prosecution. 

As stressed in the "Swrmary" of the Indictment, Document c.197, p.2. last 
~araeraph and p.3. first paragraph, the prosecutors took the view that paragraph 
(b) of /~ticle 5 providing for the "convontionnl war crimes", i.e. war on.ma in the 
narrower sense, was "ndequate to cover" also charsos aaning under paraeraph (c), 
dealing with "crimes against humo.nity". Cons-~quently they havo laid all their 
charges coming under this grouping, as ropresentinc "breaohea of the lo.wa o.nd 
custOIDB of war, contained in or proved by the practise of civilised nations and 
the various Conventions eoverning the conduct ot hostilities, the treatment of 
prisoners of war, and 0f ~rsons and property in occupied te?Titoriea". 

This course has been followecl all through the relevant Counts of the 
Indicttlent, namely in. Co~ ts 53 and 55. These Counts cane under Group Ttm1e of 
the charges, which is headed: "Convontionnl War Crimes .anl or~a <calw\h~\y yet 
in the text itself there is no more reference to "crimes o.go.i11at humo.nity", In 
Count 53 the accused. ~ cnario with a plan or conspiracy, the object of v.hich was 
"to cor.r.dt ••••• breaches of the laws and customs of war ••• o.gainat the o.nned forcoa, •• • 
many thousonds of prisoners of wnr nnd civilians ... ". In Count 55 they are 
charged with having "disregarded their legal duty to take steps to secure the 
observo.noes and prevent breaches" of the exist1l'l8 "Conventions and assurances 
and tho laws and customs of v.ur~ whereby thoy ho.vc "violated the laws of wo.r". 

' I 8• The question vmioh o.rises in this oonneotion is whether by prooeedil'l8 as 
~esoribed a.bovo the prosecutors had in fo.ot neBlcctecl and discarded the notion of 
"crim,s ago.inst hur.ianity" .altogether, or. whether they haw absorbed it one wo.y or 
another under the notion of war orincs i:n a wider sense. 

, 
The apparent intention waf1 to proQoed by way of "covering" the field ot 

"crimes ~ainst humo.ni ty" by usine only the n0tion of "war orimes'' aa defined in 
Article 5(b). This may indeed have been o. convenient course for tho prosecution, but 
what remains to be seen and explained in the Report is the legal conaequonoes of 
such a course, ncumly, whether and how uoth paragraphs (b) o.ncl (o) of Article 5 
were treated and .made applico.ble in the Indiotr.ient in their nutuo.l relationship. 

( a) 

The pooition is ru:i follm.s:-

If tho intention of the prosecutors wns t o apply Jirtiole 5(b) as it stands 
1n the Charter, beouuse they hnve f ound in it n sufficient' leaj basis 
for brin~i~ about a conviction of the accused for all the oriioos tor which 
they ll.rebo ng prosecuted, it is t o be a.sslJ'Ded that the Indictment ho.d 
discarded paragraph (c) altogether a.a being superfluous in achieving this 
enc1. 1.'he Indictmrnt is then t o be understood as being entirely and 
exclusivel,Y confined to "nnr crimes" in the oo.rrowor eensa, in spite of 
the heading 3ivcn to Groun Three. 

/(b) •• 
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(b) If, on the other hand, th~ intention of the prosecution Wtl8 to cover 
•paragraph ( o) of i,rtiole 5 by paro,eraph (b) on the ground tha.t "orimes against 
humanity" were also "violati ons of the laws and customs of war", then they 
have prooeedod by way of interpretation of tho law and extended the oonoept ot 
"war crimes" beyond the limits of their mrrov,er teohnioal meanins as recognised 
and a_.>pliod before oth~r Tribunals, and part.ioularly as '1iatinguiahed by tho 
Nuremberg Tribunal. In its Jude,nent the l o.tter admitted that "fran the 
boginnins of 1939 wnr or~a were ooJllllitted on o. vast scale, which were also 
crimos g,sru.nst hwnanity.n But, it stated at the so.me time, without ambiguity, 
that insofar as the inhumnne oots chargwd in the Indictment, And oonn:Ltted attar 
the beBf.nni~ of the war, "ftid not constitute war orimep 1 they were all oomnitted 
in execution of, or in connection with, the aggressive war, and therefore 
constituted crimes a5o.inst hwno.nity" 1 (Jud@ncnt, H.N. Stationery Office, em. 
6964, p.65). · 

. The · Nuremberg Tribunal h:\8 thus expressly underlined the fa.ct that "war crimes" 
in the n3rrowor sense can never exhaustively cover "orms against hwnanity", and 
tha.t inasmuch as this is the oase "oriioos e.,gainat humo.nity" represent a separate 
type of orimino.l offence, and consequently a separate type of violation ot human 
riehts. This dis~inction leaves opon the questions put D.bove under ( a) and (b) • 

I 

A precise answer to these questions cannot be f ound before the entire proceedinBS 
of the Par Eastern Tribunal arc ten:iinntcd and the Jweme.nt pronC1unoed, anc1 they ~ 
even then remain vdthout a cloar ans~er. 

Be this as it moy, this aspect should be broucht forward in the Report as 
oonocrninc the question of the clnrity of the law rclevnnt for the protection ot 
hunn~ rishts in the lis_:ht of the a.ttitude trucen by the prosecuting body before the . 
Far Eas tt:rn Tribunal. 

9. The Indictment contains certain clements vmich show that its authors were not 
legally cunsistent with either of the possible views they have taken in relegating 
Article 5(c) to a subordinate and negligible position. 

Those clements are : the f'ollowin3 : 

In Count 53 the aooueed arc chareed with hnving planned or conspired to 
order, authorise or pclT.lit the corrvnission of "brco.ches of the laws and custcms ot. 
war" OJ3ainst, inter alia the civilian population "bclonc;ing to the Republic of 
Portugal and the Union o/ Soviet Socialist Republics" in the period between 7th 
D •comber 1941, and 2nd September 1945. In Count 55 they are charged with having 
failed to prevent suoh breaches o.c;ninst the ~rune population Md durine the same 
period of tiroo • 

the to.ct is thnt the st t o nf wnr betwde n the u.s.s.R. and Japan sto.rtecl only 
on 8th AW!_ust 1945, and tho.t Portup,al r eJnAinee neutral ihrollf.hout- tho war. 
. It follows that the only legal basis for bringing such charges forward is not 

ArtiolQ. ;{b),but ?lU"~ .• (o) of the --snJOO :.rticle. The ronsons need not be developed; 
tn lho absc:inoo nf a. otntc or ·,1or l ecnlly. rocogniaecl or recornisable ,no "war orinca". 
oou1~ be pcrpetratod a,eainat tho Portur;ucao and Soviet populo.t~on in the respective• 
pqriods of timo, ,.trooities nnd all other violo.tiono cif htmnn righta o.~t~~ by the 
Japanese ~o.inst the po,ulo.tion of these two countries represent o.nd oM represent 
under the oiroUr.1Bto.noca onl_y "orirooB ngninst hWJnnity". 

As roo ntioned o.bove , paraeraph 5(o.), tho uefiniti on of "crimes against humanity" 
in Article 5(c) of the Far Ea.stern Charter does not go so far in words as the 
definition of i.rticlo 6( c) of the NUi ernb e:i.·i; Chn.rt er. Namely, there is no express 
r ef erence in it t o "aey civilian p pulo,111.on" as tho object of crimes neni nat 
humanity. Nevertheless, t hio hes n ,t prc •cnted the pr osecution f r om interpteting it 
in tho srune sense as i t is f onnulnt cd in the Nurernbcrc Chart er by bri neing charge s 
f nr cri100s perpotra.tod aeainst the Portueosc and Soviet pCJ:nuation. 

Such a CJursc , however commendnble for the practical purpose of including i~ 
the Indictme nt crime s committed nno.inst all the na t ionalities involved, is l egally 
i nconsi stent with the view t hnt J·.rti clc 5(b ) ,;ms ade quat e t o cover J.rticle 5(o) of the 
Far Eastern Charter. 

10. f inally, ther e is anotncr t echnical f ca. turo i n t he Far Enstorn I ndic t ment wtmh 
contras t s wi th the Nur crnber I ndict nt. 

/.rh •••• 
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ap~oiable 

The Far Butern Indiotlllent doo1 not furnish in a~arti~lan .. 
concerning o.otual war crimes or crimes ngainat hwDQnity c<mn:l.tted b:, the 
Japaneae. The charges in the Indictment are described in general terms only 
ao that insofar as ~1 particulars are noeded for the collection of intormnlion 
resarding tho actual violations of hwno.n r ights by tho Japaneae ana the wq in 
which they were considered and disposed of by the Par Eastern Tribunal, tull 
information will be ob~aina.blo only when the Trial has ended. However in■ofar .. 
aa information is provided by the proocedines hitherto hel4 before the fz.tbunal, 
it will be included in tho Report if it is sent to the United Nations betore 
the end of the Trial. 

Thia infonAation vr.i.11 be compiled from the Tre.nac~ipts and Exhibits in the 
archives of the United Nations War Crimes Comission. 

2 • Tontative groupim of inforr.ntion for the lwpon. 

II. Subject to any modification v,hich Llicht be required attcr OOl!lpletion of 
tho research, it is proposed to split tho information arising from the To)cyo 
Trial ane group it under the general achome suggeate,, in dooun.:nt II~6. 

Into the Introduction wow.a eo all outstanding features of the Tokyo Trial, 
particularly features having a bearing upon higher principles of law relevant as 
a precedent ot a general importance in International !Aw, 

However, it remnina to lE aeon whether the material, onoe coq,1led o.nd 
aelected, would better be presented 1n a separate chaptor ot it1 own. Thia 
lldeht prove 10 tor tho Nurenl>erg Tr1Al too, s o 'ttult the poaeibili ty ot a 
different grouping should not be preolude1d. In that oaae, one ooulcl group 
·the total bulk of the information into ttree main ohapteras the tint 
dealil18 with the Nurorrber3 Tr:l.al,. the second with. the To~o Trial and the 
last with all other trio.ls. F.noh of these throe chapters 9ould then be 
sub-divided u auscostod ln Document IIIiJ6, and a general Introc1uot1on and 

a 

tinal Conclusion i:u:lded to the Report as a whole. 1bis may have the inoonwnienae 
ot ropetitiona of a1.m1lar analysis and oonolusiona in the various obaptaera, 
but the altemntive scheme may show other inconveniences, nmmly, the dittioult:, 
to tit p~ at the information into a.r\Y of the proposed diviaiona. 

Pinal decision upon this should therefore be left open, and the ocurae 
susgested in the beginning of this po.roe;ra.ph tollowed tcr the t:lma being as 
DUOh aa this is teoaiblee ♦ 

-, 
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:ijI/106 (1) 

J, revised text at page 3 ot. 1;hla dooment 

1a cd.raulated in oonnootion with tho re..-ording ot 

pvo.grnpm2 and 3 made by the author. 

Na text is to replaoe page 3 ot the 

originnl dooument. 
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Therefore, this po.rt ot tho Report will have;, to be reatrioted to a brief 

anAlJaia shordng only- the stnte ot lnw deolnred in the OhArter am 1t• bearllta 
up_oo tKe violntiona ot humnn rights o.s prosoouted before the Jar Eaatem !l1.1ula1 
anh· ~udged by it. Aa tar na apeoitio human rights tbomselvea ore oonoeme4, and 
the question of the oxtent to lThioh they were or were not oovered by Artiole Ju 
a reaul.t ot the prooeedinga ot the Par Eastern Tribimal., thia will have to be 
referred po.rtly to the onnlysia ot the Judgnont when it ia pron01.m014., an! pan~ 
to the anol.yaia ot othor o.spect1 ot tho question to bo dealt with 1n oomec,\ion ritll 
the Toqo Trinl. 

~, J.rtiole 5 ot tile Par Eastern Charter oontaina alao a detinition ot 
~a o.gninat peo.oe "wbioh ia similar to the. one o.ppearing in Artiole 6 (a) ot 
the Nuremberg Cllarter. It is aubmitted that orimea o.gainat peaoe an not 
violation■ of humon rights in the teohnioo.l aense, i.e. in the aenae that human 
ript1 are ris)lta ot the iD:li.viduo.l mmrm being o.a auoh. Twn 1n tbemN1n1 
they are violation■ ot tiw righta ot States or Nationa o.a apeoitio mb~•ct• in 
International Lo.w. Honvor, thly affect am violate miman right■ in a non-teobnioal 
eeuae, inaoflµ" aa "every orime or nearly every orime violates a right an4 turnt.tb 
a 'human right I in a wider sense" (ot. Dc;>o. o. 259 (1), po.ra. X, p. 6), On tbl 
other hMd, to the extent to which wery m:lividunl ia at the ■ame timl a Mlllber ot 
• Stnte or Nation, orimea ngninet poo.oe violate lmman right• of the in41n.411al by 
reperouaaion in a given oauaal relo.tionahip. 

Thia position ot orimos ago.inst peaoe o.a a oanpo.ro.tivel;y novel oateSo17 1n 
International IAw, am their relntionabip o.a viol.o.tiona ot the rights ot State, ant 

.tiona \11th viol.Ations ot the ri~ts of tho individual member■~ State• and 
No.t1ona, should be shown in the Report na they derive from the relevant trial.a. 

(b) J'110thor group at inf'ormo.tion in the Charter ia supplied b7 the 
provisions ooncoming the rip.ht• secured to the o.ooµeed p•r•w• 
tried by tho Tribuno.J.. 

Thia part will provide o. direct and full Bnl\7er u to the atate ot law 
deolared in the Charter, and u to the apeoitio human riejlta protected within 
tho oo.tegory ot "f'oir trinl right•"• 

The information is oontnined in Art. 9 o.nd 10 Md pnrtly in Art. 15 ot tbe 
Charter. 

With regard to the ol.Assifiaation l!Albmitted. in Document IIr/96, theH 
.t.rtiolea cover the tolle11·t1ne right■ ot the aoouaed: 

(a) 

(b) 

(o) 

(d) 

(e) 

The riBht to lcn0'7 the subatanoe of the 1.miotant (I.rt. 9, a). 

The right to ho.ve the prooeedinga made intelligiblo by interpretation 
and tro.nalo.tion (Art, 9, e.. and b.). 

The right to bo present at the trial, ancl apply tor production ot 
evidenoe (I.rt. 9, o. ond e). 

The right to be represented by Otlunael and to oomuct defenoe eitbel' 
in person or through Counsel (Art. 9, o. and d.). 

The right to malc8 motiona,applioationa and ro(l.leata prior to the 
ocmnenoemont or the trial (Art. 10) • 

Article 15 oovera o. number ot aeoond.o.ry rights deriving tran the tundamlntal 
ri~t• enumerated in J~. 9, such as the right to mlce a oonoiae opening 1tatae._ 
(Art. 15, o); the right to examine tho ,n.tneaaes inoluding tho aoouaecl airtna teatt• 
many (Art. 15, e.); nm the rieht to e.Mroaa the TribWlAl ({u-t. 15, cl.). 

Apart tran the nbove nrtiolea, provisiona having a beo.ring upon tbe exeroiae ot 
the righta of the o.ooused are oontnined in Articles regulating the por,era ot tbe 
Tribunal, pe.rtioulnrly thoao cleoJ.ine with the rule ot expeditioua trial (Art.12) J 
tlMI aclmislibility am relovo.noo ot the ovidonoe (Art.13); and tho rule■ 
regarding o.p-.,;eol. and confirmation at the Juclc,nent (Art. 17). 

(o) ll'inally, the ChArter 8i,ve1 inf'ornntion ns to t~ vnriou1 sphere• in ,mi.oh 1, 
11 reoogniaed under tho term■ of tho provisions that the ~ 
victims and of the noouaed my- hnve oontlicted at the time~ 
ori'enoe. 
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