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will, in his power. This is nw mere juridioa.l quibble~ To quarrel with 

it is to qmrrol with a. rule which is well osto.blished o.s a. matter of 

pro.otioo and uhioh hns behind it sound logo.l prinoiplo. 

In this context it is necessary to considor tho objootion, on tho 

ground · or tho o.bsonoo of mutuality, to tho oxoroiso of tho right of 

punishment, on tho po.rt of tho victorious bolligorent, of persons handod 

ovor by tho one~. For, clearly, no similar right is oonoodod to tho 

doi'cntod Sta.to. (Tho word 11 objoction11 is not usod horo in a tochnioal 

sense, In strict lnw, thore is, ns pointed out o.bovo, nothing to prevont 

tho victorious bolligoront from imposing his own conditions of the o.nnistico,) 

It will be submitted prosontly that ways may be found for scouring a moasuro 

of mutuality apponling to tho popular sonso of right. But, essontially, 

tho position is not dissimilar to that which arises when tho bolligoront 

punishes a prisonor or war for a war orimo committed prior to co.pturo. 

Ho does so rognrdless of tho ability of tho adversary to oxorciso, 

offoctivoly, tho ewne right. Novortholoss, given t~c n0cvstnry judicial 

so.toguards, tho existing rule is not opon to question. Tho so.mo applios 

to tho situation in which war criminals tnll,. ,!E_ ~ .?.-• ~-,i.,.:, L::'"' hnnds of 

tho victorious bolligoront ns the rosult of nn o.ctuo.:i. or what IllllY be 

tonnod construotivo oooupation of enemy territory. In tho world as at 

present constituted it may happen that tho powor to oxorciso tho right of 

punishment may booomo tho monopoly of tho belligerent who, in tho higher 

and ultimate judgmont of history, ho.a identified hir:isolf vritl1 tho ca.use of.' 

ovil. Tho romoval of suoh oontingonoios, resulting from a condition of 

internationnl anarchy, must be regarded as ono or tho objects ot tho 

strugglo in vrhioh tho Unitod Mations nro engaged. At present, they and 

their pooplos mus~, whilo applying an inologant and rough rule of law, 

fortify thEllll8olvos by tho a11St1nption - if tho under3tatcmont be pormittod 

- thnt their own cause was that of justico. 
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- 23 -

Safeguards or Impartiality 

It is the duty of thu United Nations, having regard to public 

opinion throughout the world, to their professed attachment to the oauae 

of intornational law, and to the necessity to render their action 

efteotive, to make it abundantly olear that their vlaim to infliot 

punishment on war oriminals is fully in aooordanoe with established rules 

and prinoiples of the law of nations and that it does not represent a 

vindictive measure of tho triumphant belligerent rosolved to apply retro• 

aotively to tho defoatod cmany the rigours of a newly oreatod rulo. This 

oonsidoration explains tho longth of tho preceding part of this-momorandume 

But tho per1uasivo foroo of such professions will bo soriously impo.irod 

unloss it is aooompaniod by somo safeguards of impartiality and by a 

measure of oquality in tho application of tho law. As hus bocn pointod 

out, there is nothing repugnant to international law in tho circumstanoo 

that tho punishment of war crimes oorrmittod by the opponont my booomo 

a right which oan bo oxeroisod, in otfeot, by one bolligeront only. But 

it is important, in this as in othor nnttors, that justico should not only 

bo dono bvb that it ahould appoar to have boon done. The prosorvution 

both of the substanco and of tho semblance of impartiality is of part1ou1ar­

importanou in view of tho fact that thoro oannot bo any quostion of formal 

equality in tho sens0 or Gorma.ny and hor dofoat0d nllioe boing conoodod tho 

idontica.l right to punish any vmr criminals of tho United Nations. Und~ 

oxisting intorna.tionnl law tho offoctivo conoossion to tho opponent of a 

right to punish ,var criminals is in no way a condition of tho vnlid 

oxorciso of that right by tho othor bolligor ent. Evon in this rospoot, 

it may bo dos irablo to oonsidor moans for mitigating tho inequality fully 

nuthoris od by tho oxi ting law. 

Howovor, tho most important aspect of tho probl om is that of any 

additional gunrnntoos of impnrtiality in t ho punishment of wnr crimes. 

. ' 
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Thoso guara.ntoos my, in thoory, bo aohiovod in throe wo.ys: 

I, By monns of a.n Intornntionn.l Crimino.l Court; II, By wo.y of spooifio 

provisions in tho constitution and tho orgo.niso.tion of tho municipal 

courts of tho Unitod Nations adjudioo.ting upon wn.r orimos; III.By o. 

systom of quasi-intornntiono.l courts of nppoal, 

I, The Intornational Criminal Court. - Tho· problem of an Inter• 

national Criminnl Court, in partioulo.r with rofo"ronco to tho punismnont or 
wo.r orimos, has been a continuous subjoot of discussion in tho twonty yoo.rs 

which followod upon tho first World War. It is probnbly truo to say that, 

for various roasons, tho project ha.a boon discouraged by o. substruitinl 

majority of intorna.tional la.wyors. Not all or the roosons which havo boon 

adduced against tho ostabliahmont of a Court of this nnturo can be do• 

aoribod a.a sound, This applies 1n partioulo.r to tho objootion basod on 

tho difficulty of ronohing an a.groomont o.s to tho lnw to bo applied by 

tho Court or to the uncritical ropotition of tho viow ~~a.t international 

law being a law botwoon aovoreign - "oo-ordinntod 11 - Sto.tos ho.s no room 

for punishment and, oonsoquontly, tor oriminnl courts. Thoso and similar 

arguments orumot bo adoquatoly disouuod in this momora.ndum. Rowovor, ro­

gardloss of tho foo.sibility of esta.blishing nn Intornntionnl Criminal 

Court 1n the future, the following t\vo oonsidora.tions of a. pra.otioo.l naturo 

soOJn to rulo it out as an a.doquo.to in11trumont for coping w1 th the problom 

of punishing wn.r crimes 00DJ111itted in tho oourso of tho socond World Wo.r1 

(i) Tho ostnblishmont of a.n intormtiona.1 institution of a novol 

ohnro.ctor nnd of the soopo and of tho signifionnoo of nn Intornationn.l 

Criminal Court is not o. ta.sk which onn bo nooomplishod within o. short time. 

On tho othor hnnd, tho puniahmont of wn.r crimes onnnot without obvious 

dangers to its ro~lis~tion bo postponed for any prolongod poriod of yeo.rs. 

It follows thnt thoso intont upon linking up tho punishment of wa.r orimos 

with tho establishment or o.n Intormtio:nal Criminal Court run tho danger 

of so.orificing tho substance of an urgent tnsk for what. tnlly woll provo to 

bo tho sho.dovr of it3 intrico.to maohinory, 

(2) In so fa.r ns tho primo.ry purpose of tho ostab]ishmont of an 
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Jntorna.tiono.1 Crimina.l Court io to soouro n distinct nnd unimponch.nblo 

moa.suro of impo.rti lity, tha.t purposo must bo viowod in tho li[;ht of tho 

fa.ot tha.t a.t tho t orminntion of tho s econd World \far tho world will bo 

divided, with insii;nificunt oxcoptions, into two opposing camps of bolli• 

goronts. An Intor nntionnl Crimina.l Court would, in tho oiroumstnnoos, bo 

but n r of'loction of tho situo:tfon thus orcntod a.nd would i n fa.ct a.lmost of 

nooossity consist for tho most pa.rt of judges drn-Nll :from tho Unitod Nations. 

II. Moans for Securing Impartiality within tho Frcunowork of Munioipa.l 

Trib'\.U'U\ls • - If tho osta.blishmont of an Intornationnl Crimino.l Court 

is not an a.doquo.to instrumont for scouring tho requisite dogroo of impart• 

iality, thoro a.risos tho furthor quostion as to tho possible sa.foguards 

on that bohal:t' within tho frlUllowork of municipa.l cow-ts. Tho following 

a.ro boliovod to desorvo oonsidorntions 

1,. Tho oxpansion of military tribunals by inclusion of la.y judges 

of high sta.ndi!-1§• There is no oompolling reason to assume tha.t tho 

rosult of some suoh moo.sure would bo n sorious impa.irmont of tho spood 

of tho trials. In nnny oo\ll'ltrios ordinary criminal courts ha.vo nttninod 

in timo of poaco a. high dogroo of oxpodition. Thora o.ro woighty roo.sons 

for disposing of tho trio.ls of war orimina.ls in tho period botwoon tho 

armistico and tho pooco troo.ty, but it is doubtful whothor this i mplies the 

nooessity of a.nything in tho n,.'l.turo of a summary proooduro. Tho state 

of populo.r fooling in tho poriod immedio.toly following upon tho armistice 

and tho loga.l diffioultios likoly to bo involved in somo of tho prosoout­

ions mAy rnalco it ndviso.blo to strengthen purely milita.ry courts by tho 

inclusion of persons of judicia l oJtporionoo a.nd possossing a. widor 

knmvlodgo of tho la.w. 

2. Participation of noutral assessors or judges.• Sorious 

study ought to bo dE:JVotod to tho proposa. l that noutro.l judges or 

assessors bo a.tto.ohod, in somo form or oth r, to tho municipa.l courts 

of tho Uni t od Na. t ions onga.god i n trying wnr cri1rdna.ls. Such neutral 

ass ossor s might bo givon tho r ight to po.rtici pa.to nctivoly i n tho trial 

by o.ddrossing quostiono to ,ntnoss os o.nd t o tho a ccusod, by boing 

, 
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present at the deliberations of the Court,and by being entitled to 

express conourrenoe with or dissent from its decision. It might be 

found possible to attaoh practioal oonsequenoes to any dissent on 

their part, for instanoe, by way of' granting to the aocused an unoond• 

itional right of appeal in such oases. The possibility, or probability, 

of' neutral .Statos refusing their oo-operation is not a good reason w~ 

an ef'fort of this kind should not be made. 

3. Participation or Enemy Assessors. - The study of the best 

means oaloulated to seoure not onl the substanoe but also the f'orms 

of' impartiality and of equality before the law need not stop at this 

point. The question must be oonsidered to what extent the enemy 

States should bo given the opportunity of' participating in the work 

of' the oourts engaged in trying criminals by providing assessors of' 

their own. In particular, it must be considered whether, in the oase 

of the partioipation both of neutral and enemy assessors, a judgmen·t 

trom whioh they both dissented should autolilB.tioally be 11<.l.l>le -to ~.·eview 

by a superior oourt. 

III. Quasi-internationo.l Courts of 1~~• - A-t"!ie:it~ ~n 01.1g:·r1; to 

be given to the question of setting up, in addition to ~!l t ~ary o~ 

mixed mili te.ry e.nd oi vil tri burials, of llour ts of appoe.l ooi:ipo :ied of 

nationals of several of the United Nations and sitting in ea.oh of 

tho States trying any oonsidere.ble number of persons accused of war 

orimes. The q...iastion of the extent of, of the occasion fer, and 0f 

the orte.nisation of such appellate jurisdiotiot would have to be a 

matter of study and discussion. There may be obvious advo.ntages from 

the point of view of justioe and expediency in providing oppellato oourts 

whioh, whilo acting with nll r equisito expodltion, would be in the 

position to bring to bear upon the oases bofore them a hig!~r degree of 

detaohment and a wider range of legal knowledge. It is possible that 

the adoption of some euoh system of appollute jurisd:.otion, supplemented, 

perhnps, by neutral e.nd enemy assessors, may prove a sntisfnotory 

substitute for an International Criminal Court adjudicating upon war 
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orimas. It might also be a matter for con c: i. r..c r , t: ) h he :\or ~he oourts 

of first insta.noe ought not to include judges of LJ ome cth0r ~nitod Nation, 

Thase and a.ny similar proposals dosorvo se r : o~s s~uuyD Wo must 

oonstnntly bear in mind the faot that the due pun1shmont of war oriminala, 

unless it is aooom~r.nied by all practi cable saf G0 uards of impartiality and, 

to some oxtont,of mvtuality, may be deficient both in e f ~ectiveness and 

in the part which it might otherwiso play tn ~he re-e stablishment of 

international law. Such proposals are :i.lke :.:; t 0 be severely cri tioieed 

by those who may see in them attempts to in.._ f ore with the just 'rigour 

6f rotributionJ they will be adverse y c mm0n~~ upcn b-J cthors as not 

going far enough in preventing the pW1ish!nent of war cri ,e s from oeooming 

a one-sided weapon of revenge wielded by the vio~or s . But studied they 

m1:1st be 1n the light of the probable cirowns·~;onces of tho defeat of 

Germany and of her allies. In those oiroumstnnoes the~c can be no suoh 

4egreo of' mutuality as would satiety t ho puris c., nruno ! :;·, tho d.3livc::-y to 

the defeated States of' nationals of tho Un~t od Nations a cousod of having 

perpetrated war ·orimes. But oven here m~an3 may be consider ed for a 

praotioable approximation to some measure of equa.J i ty.. '!' ho United 

Nations oould openly proclaim J;hGir 1f/~c r n.'..nd:.. or.. cv !.nvcstigate am to 

bring to trial e.ny oha.rges of vicle.t!.ons of t h J :i.aw of war coi:m!tted by 

their armed foroesJ they oould give full pu'Jl : cHy be r ~::;ult:!.ng judioial 

prooeedingsJ v.nd they could offe r to i.nv:.. te r.out r a! or evon enemy 

partioipe.tion 1n any procedure that may b ac.op cL Thus while taldng 

steps towards ensuring an impart1a.l tr l al c, f enemy nat_~n~ l s accused of 

war orimes, the United Nations would at t he ea'lle ·i 0 do much to meet 

the roproaoh that justice has ove rtaker1 ·.1nl;; vho rimfo e. l s t.mong the 

defeated but not thoee among the vioto s . Trt e s t Pt c :;n&nAhip 0 1,&ht not 

to give any juatifiablo and avoidable e xouso for any Juch r eproaoh. 

Strengthaned by tho oonsoiousne ss that they ha e gone to ·t ho extreme 

praotioable limit of securing imparti a :'..ity and eq..l :i.ity before the law, 

the United Nations will be in the pos i ~ion t o disr eg r <i the charge that, 

amidst a sanotimoniou o le.im to virtu , they ~~mulno the rel s of party 

•• 
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and judge. Thoy will no longor havo to r oly oxolusivo ly on the 

powerf\tl • and porhaps in itsolr suffioient-nrgumont that, r eprosonting 

as thoy do the overwholming majority of mankind, thoir oolloot~~•e 

deoisions transcend tho oonfinos or a selfish ex parto olnim. In 

addition, thoy will bo ontitled to insist that as a mattor of axporionoe 

tho impartiality of German oourte and findings cannot be trusted. 

This lattor consideration merits special emphasis. German 

writers have maintained repeatedly that t ho Gorman Supremo Court whioh, 

artor the abortive otforts to obtain the dolivory of German nationals 

aoousod of war crimos in conformity with the Treaty of Versailles, 

tried the aoousod porsons, displayed a high degroe of oonsciontiousness 

and impartiality. In the opinion ot tho writer of this memorandum, 

that claim cannot be substantiated. Of 901 oases which cruna before 

the Supreme Court, only thirteen onded in tho oondomnation and oonviotion 

of tho acoused. In these few oasos the Supreme Court found tho accused 

guilty of suoh crimes as maltreatment of prisoners of war (tho Muller and 

Neumann oases, Cmd. 1422, pp.2S,36) and f~ring on tho boats of survivors 

from hospital ships sunk by a submarine (The Llandovery Castlo, ibid., 

P• 46). The Court inflicted r elatively mild sentences of imprisonment. 

In 692 oaeos the Court oamo to the oonolu ion that thore were no legal 

grounds justifying the oontinuation of proceedings. In a considerable 

number of oases re la ting to maltreatment c·f prisoners of war, the Court 

found that the aooused, far f'rom having been guilty of the charges, 

hnd gone out of their way to treat the pr :s?ners with special oonsid-

eration. The doctrine of superior orders and the plea of military 

neoeasity were elevated to pare.mount and o~orriding l egal prinoiples -

a line of conduct whioh the Supreme Court pursued in subsequent11ears 

in oonneotion with the interpretation of the Hague Regulations and 

--------------------- ·--- --·--- - ------1) Thus in a case deoided in November, 1924, the German Reiohsgerioht 
held that tho r equisition by Germany of machines in occupi ed Belgium and 
thoir subsequent sale to private manufacturers was l e gitimate although 
contrary to the Hague Regulations. For these, in viaw of the Court, left 
intact the principle that a Stato•s right of self-preservation has 
precedence over international treaties (Annual Digest, 1923-1924, 
Caso No. 230) • 
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the punishing for high treason of German nationals accused of denounoing 

to the Allied Powers the violations by Germany of her obligations in the 
1) 

mat~~ of disarmament under the clauees of the Treaty of Versailles. 
/ 

It may be a matter of controversy whether at any time there was a legitimate 

ground for the expectation that the oourts of the defeated State would put 

on one side sentiments of national pride and resentment and render judgment 

in the spirit of judioial detachment. 

oannot be disregarded. 

But the lesson of experience 

Neither, in the light of experience, are we in the position to place 

relio.nce upon the findings of any special commission of investigation 

instituted by a German legislative body however democratioally oonstituted. 

In August, 1919, there was set up, as part of a gen~ral oommittee en war 

responsibilities appointed by the German Reichstag, a sub-oommittee 

appointed to investigate tho charges of violations of the laws of war 

eommitted both by Germany and her allies. The Commission, whose work 

was largely under the direotion of Professor Sohuoking, a distinguished 

international lawyer and subsequently one of the jooges of the Permanent 

Court of Interna.tiona.l Justice, produoed a series of reports published 

in 1927 in five volumos under the title ~rrecht 1m Weltkrieg. A 

study of these volumes permits the oonolusion that the Commission did not 

exhibit a higher degree of detaohment than that displayed by the Supreme 

Court. It exonerated Germany from the major charges of lawlessness and 

piled grave acousations upon tho Allied Powers, 

In the matter or charge s of ruthlessness and terrorism in the course 

or t ho oooupation or Belgium, the Commission aooepted as proven the faot 

that ther e was waged a popular war (Volkskrieg ) against the German foroea 

1) The Rei ohsgerioht rojeoted too view th t the conviction of tm aooused 
would violate the rule of international l aw whioh presoribes that treaties 
must be fulfilled in good £a.1th. For the.b p_i noiple , 1n the view of the 
Court, binds only t he oontraoting party and n~t i ndividual s (Maroh 14, 1939, 
Annual Digest, 1927-1928, Case No. 5). 
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a.nd that thero was therefore full justifioation for the resulting aots 

of suppression. In this oonneotion, Profossor Mourer, the principal 

rapporteur of the Conmission, justified the indiscriminate ldlling of 

hostages• He said: "In war every one is a sacrificial lamb. What 

appears to be hwnano is, from a higher standpoint, of'ten the most 

inhunane. Is it not the innocent soldier who falls victim to the war 

crime on tho part of the inhabitant, and is not the killing of hostages 

meant to prevent this?••• Tho oommnnder who wishes to bo humane may 

in faot prove very inhumane in relation to the soldiers entrusted to him 

and thus incur a grav<> !"ostionsii.,ility" (Das v·olkerreoht 1m Woltkrieg, 

vol. II, P• 221). The Canmission had no difficulty in holding that the 

•dragging" (Verschloppung) by the French authorities of the inhabitants 

of the oocupiod parts of Alsace and Lorraine to France at the outbreak 

of war was contrary to international law (vol. I. PP• 167-185). But it 

expressed the considered view that the Gennan decree of October 28, 

1916, by virtue of which "unemployed Belgian worlonen who, after they had 

refused to accept work offer~d to them in Germany and, as the result, 

had bocome a charge upon public resources, were compulsorily transported 

to Oonnany in order to be provided with employment, was in aocordanoe 

with Article 43 ot too Hague Regulations and with international law at 

a time when there was no euf'fioient employment in Belgium and when thnt 

measure eeomod to be urgently required for the r estoration and maintenanoe 

of public order and public life." The Commission had no doubt that 

these measures were not inoonsistent with Artiolos 46 and 52 of the 

Hague Rogulations which guarantee the rights of inhabitants, seeing 

that military r equiromonts a.re paramount an that the maintenance of public, 

order and public life are a military necessity (vol. I. P• 193). The 

Roiohsgericht had previously decided, in tho course of criminal proceedings 

against Field-Marshal Hindonburg in r ospeot of this chargo that hie 

a.otion was lawf'ul. The Gorman-Belgian Mixed Arbitral Tribunal found on 

June 3, 1924, that the transportations were contrary to international law.) 

With r oapoct to tho use of poison g e by tho German armies, tho 

Conrnission agrood that artillery projectiles oontnining suoh gases ware 

11 
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first used by tho Gorman nnnios. 8ut it declined to soo in thnt praotioo 

n violation of the prohibition, included in tho Ha.guo Doolnration of 1899, 

"or tho use or projectiles tho solo object of v1hich is tho diffusion ot 

asphyxiating and dolo+,orious gasos" on tho ground that this was not tho 

"solo objoct 11 of the explosives launched by Gennnn o.rtillory (vole 'IV, 

PP• 7 - 9, 39 - 42). N0ither, in the vicVI of tho Commission, wn.s tho uso 

of thoso projoctiles contrary to tho prohibition, laid down in Artiolo 23 

(a) and (o) of tho Hague Rogulntions, of tho uso of poison and poisoned 

weapons on tho ground that those did not include poison gas. Tho samo 

~ppliod to tho use of gas clouds by Gennany. At tho samo timo tho 

Canmission foWld that tho Franch a:nny was oquippod and first usod vreapons 

ol~rly prohibited by the Ho.guo Doclaration nnd tho Hague Regulations, and 

that tho subsoquont use of tho go.s weapon by Germany was justified o.s a 

moa.suro of reprisals. In tho IM.ttor of air wnrfo.re, nnd in particular of 

air bombardrnont, tho oonolusion of tho Carunission wns that tho rulos of 

intornationnl lnw on the subjoot had boon violo.tod not by Garmany, but by 

tho Allied Powers (vol. IV. P• 53.) Tho conduct of unrostrictod submarine 

wnrfaro by Germany was declared to havo boon in accordance ,nth intor­

nntiono.l law as a legitimate measure of roprisnls a.gninst tho wilnwf'ul 

blockn.do provlnimed by the Allios (vol. IV. p.113). 

Ooca.sionally, it was only artcr n circuitous legal argument that tho 

Commission arrived at a. conclusion fuvow-ablo to Germany. Thus with 

regard to Article 23g of tho Haguo Rogulntions which prohibited ''bolligoronta 

to destroy or seize encey property unless such dostruction or soizuro bo 

imperatively dcma.ndod by tho nooessitios of tho war", tho Commission agrood 

that tha.t nrticlo lent itsolf both to a. rostrictod and to a. wido 

intorprotation. "Neoossitios of wnr" could moan oi thor impora.tivo 

military nocos sity diroctly connootod with offons ivo or dofonsivo notion, 

or, gonera.lly, a.ny military ndvo.ntagc accruing from dovnstation. Tho 

Canmission oxproa sod tho view that tho restricted intorprota.tion ,va.s to bo 

proforrod. However, in a curious ~ sequitur, it procoedod to stato that, 
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!'or the purpos os of tho invostiga.tion, it vm. s sufficiont if thoy woro 

so.tisfiod that the military authorities in question oonsidered in good 

faith military neoessity to be involved: "The Commission oould not safely 

underl;ake a technioal review of military necessity. 11 Having gone thus 

far, it had no diffioulty in considering as legitimate the general 

devastation ef'feoted by the Gennan anny at the time of the retreat in 1917 

to the so-called Siegfried-line; the devastation during the retreat in 

1918J and the destruction of the mines in Northern France a.nd in Belgium 

(vol, I •. PP• 61 - 64). As a rule, however, the Canmission avoided the 

appearance of undue restraint. With regard to the action of the Allied 

Powers in Greece it pub on record its conclusion that "there was hardly 

a rule of neutrality whioh had not been flagrantly violated by tho Entente• 

(vol. II. P• 16). Dlo Oanmission entertained no doubts as to its own 

impartiality. It desoribed its work as a''historio innovation, seeing 

that never before had a parliamentary organ undertaken the task of pro­

nounoing, exolusiv0ly by referonoo to international law, legal judgment on 

events and measures" (vol. r. P• 6). 

Tho author of this memorandun has thought it useful to oonunent in some 

detail on the record of the Gonnan Suprfm\e Court and of tho Commission on 

Violations of the Law of War as throwing light on the prospects of impartial 

applioation of international law by the oourts and other aganoies of 

Germany. These comments have not beon made in any spirit of roorimination. 

Thoy may be found useful as a reminder that t he oause of impartial juatioo 

may ba sorved in ways other than a moohanioal equality in procedure. 

•• 
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v. 

E:>..-tradition from Neutral Sta tee 

The obsorvations which follow are concerned with the situation which 

may arise in oase nationals of Germany and of her allies should seek ret'Uge 

in neutral cotmtr~os in order to avoid prosecution for war orimes. 

The oontingenoy ~r neutral oountri es bei ng compelled to hand ever suoh 

persons as the result or political pressure , regardles s or the legal 

mri ts of the question, need not bo oonsider·ed her e . In this msnoramum 

it is proposed to consider the l egal grounds, if any , on which the United 

Nations will be able tX> base their demam fc.r the delivery of suoh fugitives. 

In particular, to what extent will they be able to rely on the law of 

extradition, espeoially e.s expressed in the existi.J:lg extradition treaties? 

To what extant will there be room for the application er what may now be 

regarded ns the rule of custanary international law in the matter of non­

extradition of poli tice.l offenders? 

It is clear that any problems which may bo r ai sed i!l -:.Ms conneotion 

will have to be settled, in the first instan ce ; on t he basis of such 

extradition tree.ties as may exist bei;ween tho r.e t r ul St-a b in question 

and any of the United Nations concerned aski ng for 1;he exi ::-adi ti on of a 

particular person or persons. It is not 'uelicvod tr.at extradition oould, 

·1n such oases, be properly refused on the ~r~und of t he pol itical nature 

of the offence in tho e.ocep ted meaning 0f t he term. Tho conoeption of a 

political crime has a definite meaning ; n the law of extradi t ion. A 

pol:'. tf>oal crime is one comm! ttod in ·.;he a. t tempt ~o m~bi; t itute one 

govormoont for o.nothor or on9 form of gover rnner.l, f ,r a i:.c t.' er. Courts, 

inolu:ling German and Swi s s Courts, ha.ve attached decisive ! mpor tanoe to 

that distinguishing feature of political crimes. Crimos comm!tted by 

anarchi sts opposing all governrmnt1 cri me s perpet r ated as o.n a.ct of 

political r ovenge J orimoa oommitted f or mot!ves or po.trlot ism but 

unrelated to any at tempt to cho.nge t he govo r IU1Bnt or t ho form thereof -

all theoo ha.vo boon hold by highest municipal t ribunals not to come within 

tmoatogory of polit i cal crimes protoc d f rom extradi t ion . I t is clear 

thot, who.t over a l so may bo t ho basis of the nsylum sought by war criminal.a 
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in neutral States, it oannot be that of the aocepted notion of politioal 

offenoes. 

The above line of reasoning, although relevant, is somewhat teohn1oal 

if we oonsider that the principle of non-extradibion of political offenders 

has, in faot, no reasonable oonneotion w tl-• .,l':,q c_uestion of extradition 

tor war orimes. If extradition were asked for the politioal orime of 

initiating the war in violation of the General Treaty for the Renunoiation 

of War; if it were requested for oommencing the war in disregard of Hague 

Conven~ion No. III providing for a declaration of war; if it were 

insisted on for a decision of military polioy in the oonduot of war like 

the ordering of general devastation, or of a breach of truoe; if 

extradition were demanded for taking of life and destruotion of property 

inoidental to lawful warlike operations - in all these cases, the analogy, 

although teohnioally departing fran established te:nninology, doee not seem 

altogother divoroed from the accepted notion of a political crime. 

But aots whioh per se oonstitute canmon crimes and vrhioh are contrary 

to rules of war cannot legitimately be assimilatod to political offoncos, 

The faot that certain aots, otherwise criminal, like taking of life or 

oausing bodily injury, are cormnitted in pursuance of lawful warfare, 

deprivos them of the stigma of criminality according to common la.w and 

ronder~ them, in a vague sense, politioal. But onco it has been 

established t hat these aot s have been perpetrat ed outside the ohannels of 

lawful warfare, t here vanishes the decisive factor which li~s them above 

tho r eprobation of CO?Tllnon orirnina.lity. 

Undoubtedly t he bordor-line betvroen lawful and unlawful acts of war 

is often a shadO\',Y one, and t o t hat ext C311t the neutral State may doem 

itself entit l ed to oonsiderablo l atitude i n gr anting or r ofusing extradition. 

But the dist i nction vn.elded by t he executive and j udicial authoriti es of 

t he noutral Stat os must be exercis ed in good fait h . Should t he neutral 

State or its courts adopt a genoral policy of non- extradition in the matter 

or war crimes on ·ho r ound that t hey ar e politi co.l, any of tho United 

Nations concerned woul d, i t is bolievod, 0 oonf r ontod prima f aoie with a 

broa.oh of any oxi sting xtr dition t r oo.ty. Should that happon, a remedy 



• 35 • 

for th0 broach of t ho t r a:i.ty might bo f ound i n some ca.sos in any surviving 

obligat i o of compulsory judicial sottlomont. As between Switzorland, 

for insta.noo, and Poland, or Bol gium, or Holland, tho provisions of the 

Optional Clause might be found suffici nt for t ho purposo. A deoision 

of tho Permanent Court on t h0 matter would, in substanoo, dispose of tho 

controversy betvreon Statos in the relntions of which tho Optional Clauso 

novor was or has ooasod to be operative, as for instance, may be the case 

of Great Britain as the rosult of the British declaration of S0ptE1nber, 

1939, suspending the operation of tho Clnuso with regard to tho disputes 

arising out of events occurring during the hostilities • . A neutral State 

refusing to comply with its treaty obligationa would expose itself to a 

denunciation, on the part of the United Nations, of the existing 

extradition treaties. Moreover, the consequences of a breach of. a treaty 

of this kind, in defiance of' the public opinion of the world and in a 

mieplaoed insistence on the principle of asylum, may justifiably oover 

acts of reprisals and self-help appropriate to the occasion. For this 

reason, it would be proper for the United .ations, in a joint and solenm 

pronnunoement addressed to rEl!18.ining neutral States, to reserve all their 

rights both under existing extradition treaties and under customary inter• 

national law, and to warn neutral Stat.es of the risks and possible oom­

plications inherent in the admission of t he guilty persons and resulting 

from the inability or the mnrlllingness of ~hese States to surrender 

persons accused of crimes which have shocked the oonaciance of mankind. 

Ylhile the provisions of the existing extradition treaties between 

neutral States and many of the United Nations must be studied in detail 

in relation to any probable situation, it i s clear that they a.re likely 

to cover most of possible war crimes both ratione loci and ratione 

materiae. They will cover, ratione loci, aots oommitted in such part• 

of tho t erritory of the requesting State as were under enemy occupation; 

acts in or from t he air over the territory of the r equesting State and 

having effect i n its t er ritory; acts, wtie1·cver committ ed , having effect 

on what i s constructively St at e territory, namel y, ves sels flying the 

flag of the Unit ed Nations ; and, proba ly , nots order ed by persons 
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present in German or othor enemy territory but having effeot in the 

territory of any of the Unitod Nations. They will include, ratione 

materiae, the oommon orimos usually enumerRted in the extradition treaties 

like murder, assassination, manslaughter, wilful assault resulting.in 

death or permanent disablement, rape, false i mprisoruoont, orimes against 

personal liberty, laroeny, robbery, oxtortion, ma1 icious injury to 

property, threats or attacks upon persons er property, and so on. 

Most of the illegalities perpetrated in occupi ed terri ·ory and in the 

oourse of air and naval warfare oan be r educed to crimes ~uoh as those 

enumerated above. 

At the same timo there will remain a considerable segment of oases 

whioh, for various reasons, will not come within the purview of extra­

dition treaties, for ins ta.moo, crimes against prisoner s of war oonmitted 

in German territory or in that of her allies. Will neutral Smt.as, 

acting out of a misplaced attaohment to the humanitarian principle of 

asylum or out of ideological affini ty with the present German r~gime, 

be in a position, in such cases, to offer t he shelter of impunity to 

persons aooused of war orimos and to re~.y on exi sting l aw in support of' 

their aotion. To what extent is it t ruo to say that the handing over 

or war criminals - or of any other criminal s - w~-io rook r efuge in foreign 

countries can talce place only on t ho baGis oi uxt r adi ti on troaties? 

It is doubtful vrheth0 r we are e.1ti tled t o asti UPJ.O any suoh limitation. 

In a very roal sense tho function c,.f exi:;r o.c01vi o_ treatie s is to regulate 

in detail and to provide machinery for · v:i ni:; of foct to the general 

principle of extradition . That princ i i:: l o ; • th c,ugh i t has not yet 

hardonod into a l egal obligo.tion, is in accordance with a. growing 

recognition of its necessity. Ther o r e numerous ca. see on r ecord, 

including thoso deoidod by Germon oour to.11 i ..1 which oxtr!l.d:!. tion has been 

granted in the absence of an extra.di t.ior. tr-3 0.ty. The r e is no rule of 

international l aw which prevents a. Sta tc from handi ng ovor accused 

persons for trial, though in soma St a t os , notabl ·,- in Gr oat Britain am 

1n the United States, th r o exist domostio suf ogua.rds such a s the writ 

of habeas corpus which provonts t h oxocut i o from hrulding a person over 
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to another State except in accordance with a statute baitd on a tre&ty. 

A state refuaing to conclude any extradition treattea and to extradite 

foreign criminals would not be f~il1ng in any fo~l legal duty, lNt 

it is clear that its oonduGt would oome dangerously near to an abuse of . . 

a right and to an international nuisance. In that oase any pre111ure 

which the requesting State mai exe:rcise in order to bring about a ohange 

of attitude on the part ot its neighbour could not proper_ly 'be regarded 

as mere assertion ot power. 

The privilege and the moral duty of granting aaylum to the perseoute4 

ought not raahly to be interfered with. But the respect clue to that 

pri v!lege must in turn be conditioned by the manner in whioh it is 

exercised. The principle ot asylm is put in jeopardy when tt is used 

in a way amounting to a denial of' justice to States whioh, in the persona 

of their citiaens, deem themselves to have been the 'riotlma ot oruel and 

systematic crimes. It, f'or instance, the principal authors ot German 

war crimes were to take ref'uge in Spanish territory and it Spain, relying. 

on the absence of an extradition treaty, were to retuae to blnd owr auoh 

persons for judicial trial surrounded by necessary safeguards ot impart­

iality, a oontingenoy would arise in which the requesting State, would be 

entitled to assert that Spain has become guilty ot an abuse ot the right 

of asylun and that she is oommi tting against these State, an illegality 

which they are at liberty to remove by suoh mans as international law 

and the unpreoedented character of the situation seem to authorise. 

An abuse of a right is not lightly to be presumed. The dootrine ot 

abuse of rights is an innovation in international law. But. althouch 

an innovation, it has received repeated endorsement by the Permanent 

Court of International Justice and, in obvious oases, it provides a 

perfectly legitimate starting point for reroodial action. The ciroua1tance 

that extradition is refused in respect of crimws oondemned by in1l>r­

national law and international conventions to which the neutral State in 

question is a party would be particularly relevant. The situation will, 

in that Mae, be totally different from th.o.t which arose as the result 

of tho re fusal of Holland to delivor William II of Hohen1ollern whan the 
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Allied and Aaeooiat.od Powars arraigned, in Ar'biclo 221 or the Treaty 

of Yerso.ille1, •tor a supreme of'fonco against international 140rall iy 

and the 1anot1ty of troatios." Neither the aocuaatlon ot the Treaty 

of Voreaillea nor the request subsequently mo.de in pursuance thereof 

wero primarily baaed on law. As M. Clemenceau put it in hie Note ot 

January 11, 1920, this "was not a oase ot a publio aoouaation tum­

amentally ot a legal oharaoter, but ot an e.ot of high international 

polioy demanded by the oonsoionoe ot mankind." Thia, it may be 

a11NJD8d, will not be the bads ot any requests tor extradition made 

by the United Nations. Suoh requests will be baaed on oharges of 

violation ot the law. lloreaver, the United Nations will be in the 

position to assert that the ortmes perpetrated by Gol"lllfLey wore 

unpreoedente4 both in their extent and in their studied dieregard 

of legal restraints, and that they are therefore justU'ied in indstinc 

that the oonwn1tonal and customary law of extradition be interpreta4 

in the light ot that taot. At the eeme time, the neutral Sta 'bes 1n 

question will be entitled to ask tor an assuranoa that the intomod. 

proaeoution tor war orim:>a will not be used as a mere instrument ot 

revenge. They will be entitled to o laim tho r1 ght to rretuse extra• 

dition in oasea in wbioh, in their view, the alleged of'tenoe partaba 

of the obaraoter of an otfenoe against the rules of warfare in its 

wider senae rather than of a oommon law orime am in whioh they are 

prepared to aulmit that preliminary question to jmioial determination. 

Thoy may aw.11 thenael vee ot any otter, and insist on making 1, a• 

etteotive as poaalblo, to assooiata noutral assessors or judges with 

the aotiTi tie1 ot the pourts charged w1 th tho trial of' war orind.n&;11. 
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VI. 

The Limits of Punishment of'"ar Crimos. 

The quostion of the manner in which the various courts ongagod in tho 

trial of war criminals will apply municipal and international law need not 

be considered in this memorandum in dotail. But it is advisable to 

oxamino at this junoturo some of the principal factors whioh, in 

individual oases, may have tho r esult of axoluding punishmont or 

mitigatin~ its sovority. The st udy of theso factors is indicated 

both in doferonco to the duty of confining tho punishment of war orimos 

within tho limits of international law and as showing, in tho final 

rosult, that tho efficaoy of tho law is not seriously affaotod by what 

appoar to be, at first sight, vast oxceptions. 

may bo considorod undor throe heads, 

(1) tho ploa of superior ordors; 

Theso possiblo limitations 

(2) tho uncertainties and controversial aspoots of tho law 
of war, 

(3) the oporation of reprisals. 

(1) The Plea of Superior Orders 

In its report presentod to tho Preliminary Poaoo Conforonco at 

Paris, tho Commission on Rosponsibilities said: ''We desire to say 

that oivil and military authoritios. cannot be rolievod from rosponsibility 

by tho more fact that a ~ighcr authority might havo boon oonviotod of 

tho samo offence . It will be for tho Court to docido whethor a ploa 

of superior orders i s sufficient to acquit the person charged with 

respons ibili ty. 11 Although this roforonce to the ploa of superior 

orders wns, in its oontoxt, limitod to ono particular situation, 

namely, of a prior conviction of a superior officer or official, 

tho above sta.tomont was probably intended to givo a gonoral answor to 

tho problom r ais ed by tho plea of superior orders. It appears from 
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tho statomont as quoted: (n) thnt tho Commission dosirod to dissociat e 

itself from the viO',r oxprosBod, among othors, in tho British Military 

Manual (as woll e.s in tho Uni tod Statos Rulos of Warfare) that ''membore 

of tho armod forces who commit such violations of tho rocognisod rulo1 

of warfaro as aro ordorod by their Governments or by thoir oonmandor 
1) 

arc not war criminals and co.nnot th0roforo bo punishod by the onomy" J 

(b) that tho Cammiesion did not consider it within its provinco • or 

,Yi.thin tho roach or agroamont among its mombors - to lay down detailed 

principles for tho guidance of' national courts in the matter. 

It 11 not surprising that tho Commission found it nooossary to 

dissociato itself' from tho view that suporior ordors aro a suffioiont 

justification. A rulo of this natur~ unless roduood to logitianto 

proportions. would in most cases result in almost automatic impunity 

in oonsoquonco of responsibility boing shirt~d from ono organ to 

another in tho hierarchy of the Ste.to or its armed forcos. If th~ 

rulo as stated in the British and American military manuals actually 

roprosontod the existing position in international law, tho prospoct 

of bringing to justioe any substantial portion of offendors would indood 

bo slender. 

------------------------------· . . ·--
1) § 443. This prinoiplo appoars for the first ti1ne in Chapter XIV 
,vritten in 1914 by Profossor Oppenheim and Colonol ' Edmonds under tho 
titlo "Tho Laws and Usages of War on Land"• Artiolo 366 of tho Unitod 
Statos Rules of Land Warfaro r opoats, almost literally, tho British 
rulo. Thora is no tra.oo of it in the Instructions. drafted by Liober 
in 1863, for the Government of Armios of the United Statos in tho 
Fiold (for those Instructions soo Halleck, Intornatiomll Law, 
vol. II. PP• 40. 55). Chaptor XIV of tho British Miu\ual has no 
statutory foroo. It is probe.blo that in any caso its provisions 
must be intorprotod by roforonoe to other parts of tho Mc,.nual. in 
particular to those which stross the duty of obedionco t~ lawful 
orders only (see bolow). 
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Tho activity of th Gonno.n Roichsg richt in oonnoction with tho 

ohnrgos, put forward by tho Allied Powors, o.gQinst Gcrrno.n offioors, 

illustra.tos in nn intorosting mt1nnor tho truo implioo.tions of an un• 

qualified a.ooot'ta.nco of tho doctrino of superior orders. Tho person 

first on tho British list of individuals whoso prosocution for Viar 

orimos was domandod wa.s Gro.nd Admiral Tirpitz, S0orota.ry of StC\tC;> of 

tho German Na.vy botwoon August 1914 and 1arch 1916. Ho wo.s ohnrgod 

with having ordered unrostrictod sub:mnrino wnrfaro. Tho Rciohsgorioht 

quashed tho procoodings on tho ground that, in addition to tho fact 

tho.t unrostriotod submarine rn.!rfa.re wc.s not contrary to intornationa.l 

lnw, tho Grand Admiral was not rosponsiblo for tho order in quostion. 

Tho Roichsgoricht found a.lso that that ordor was not givon by Admiral 

von Capollo who was Scorota.ry of tho Navy from lhroh 1916 to July 19181 

or by Admire1.l Schoor, COJJl!nnndcr of tho Fleot from January 1916 to Juno 

1918; or by Admiral Hippor, Comnandor of tho Floot from August 1918 

to Novombor 1918; or Admiral Mullor, Chief of the Naval C~binot of tho 

Emperor throughout tho war. Who 22:2. givo the order ? Tho jud@nonts 

of the Roichsgorioht do not olucidato t his point. But in tho dooision 

conoorning Admirnl von Hipper tho ~sgori~ lifted to some oxtont 

tho voil of dis rotion by stating it wo.s not tho Chief of Fleet who was 

responsible for tho order of unrostrictod s~bmc.rino ,varfaro, but tho 

Hood of tho Supromc Comnw.nd of Naval Oporntions - prosumo.bly tho Emperor 

himsolf. In viow of this it is not surpr~.sing thnt tho Supromo Court 

aoquittod, as having noted under superior orders, individtltl.l naval 

0011UTl£llldors whom tho British list chargod ''with sinking ships without 

warning in circum.stnncos of unusual cruelt y and inhuma.nity." If 

this intorpr oto.tion of tho plea of superior orders wore to provn.il, 

thon it is clear that in ~2.ny oas os no one but tho Hoad of tho Stnto, 

ospooially undor a r ogim of absolutism or c:i cta.torship, could bo 

hold r osponsiblo for docisions of ma jor importance i nvolving a breach 

of international law - n solution tho fut i lity of which is onhancod 

by tho international irrosponsilility, ss rt od by many, of tho 

Head of tho Sta.to . 
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The problem raised by the plea of superior orders is, by general 

admission, one or great complexity both in international and municipal 

law. ~w intricate it ia may be gauged from the fact that the solution 

adopted in recant British and Aloorican mill tary manuals w1 th raga.rd to 

war orimes is at varinnce with that in force in both countries in the 

domain of constitutional and criminal law, · fore over, tho law on the 

eubjeot in these and in other oountries in the field of municipal law 

ia not tree or ambiguities and apparent inconsistencies, In Groat 

Britain and in the United Stntes a. soldier cannot validly adduce superior 

orders as a oircumstanoe relieving him of liability for an ill~gal aot. 

Thia is a rule established by a long aeries of decisions in both cowitries. 

The di ffioul ties resulting from the poasi ble conflict between the duty 

~r the soldier to obey ordors and his subjection to the general law or 

tho land are o.ppreciatod by judges and wri tars, and sympathy is occadonally 

expressed with tho predioamant or the soldier who is thus subject to two 

possibly conflicting jurisdictions. But the major rulo, o.l though 

q11alified in some decisions and although mitigated by tho admitted right 

or executive remedial aotion, has remained int aot. 

The f'aot 1s that the law - evon military iaw - does not reduce the 

soldier to the status of a mere mechanism, While enjoi ning upon him obedi­

ence to orders, it adde tho substo.ntial qualiff cation to tho effe ot that 

obedience is due only to luwf'ul orders, Tho law osoillatee, with 

perhaps unavoidable hesitation, between the di ctates of absolute 

discipline end ef'fioiency in what is essontie. '.J.y nn instrumentality of 

powor and tho equally inoscapablo subjection of that instrument of 
1) 

power to the authority of the l aw, Tho r esult is t hat in addition to 

l) Tho ohanges in British l egislation on the ~ubject are signif'ioant. 
According to tho Military Code r-,f 1716 "every offioor or soldier who should 
refuse to obey the military orders of his superior officer" was liable to 
capital punishmont, The rtutiny Aot of 1717 was to the same eff'e ot." In 
Sutton v. Johnston (l East Rep. 458) wo find Lord Mansfie ld sayings A 
subordinate of'11oer must not judgo of t he dan er, propriety, expedienoy, or 
oonsequence of the ordo r ha receives - ho must obey - nothing can excuse 
him but a physical imposs ibi lity. 11 Tm ro i o no re feronoo in this paaaage 
to the l egality of' t oo ordor, In 1749 tho wordi ng of t ho Mutiny Act was 
ohangod in the sonoe that it providod for pW1 i shment for disobedi ence to 
"any lawful coll'llle.nd". · 9 of t ho Ar my Act (44 & 46 Vict.c,68) is to the 
aamo effect. 



• 43 -

tho nntura.l risks of his culling tho sol di or hus, in theory, to fuco 

tho dnngoro of n conflict botlvoon his duty of obodionco to ardors o.nd 

his duty to oboy tho l aw. Wo so.y "in thoory", for in fa.ct tho la.w 

docs not ignore altogether tho resulting difficulty. 
Numerous do-

cisions of courts in tho United Sto.tos recognise tha.t, while, in 

principle, superior orders ure not u VUlid dofonco, obodionce to o.n 

order which is not on tho fa.co of it illogo.l, roliovos tho soldier 

of liability. 
Somo Sta.to lo.ws go oven further in that diroction. 

In England, whore tho Courts huvo boon loth to dopa.rt from the logioo.1 

rigour of tho osto.blished rule, it is gonero.lly recognised that tho 

oxoroiso of tho right of pardon by tho Exocutivo is in such oases a propor 

romody. As Dicoy snys s ". • • • • o. soldier runs no substa.ntio.l risk 

of punishment for obodionco to orders which o. man of oommon sonso My 

honostly boliovo to involve no breo.ch of lnw" (Tho Law or tho Constituf;-

ion, 8th od., 1927, P• 302). - And thore arc judicial docisions to tho 

offoct that tho soldier obeying ordors which "arc not so mn.nifostly 

illegal that ho must or ought to huvo known tha.t they woro unla.wful 11 

will be protoctod by the courts thoms olvos (Mr. Justice Willes in 

Keighlol v. Bell, 4 F. IF. 763). 

Conversely, countries which, in tho intorost of tho efficiency 

of thoir armed forces, havo adopted tho rule that obcdionco to superior 

orders oxcludes liability, make an exception in ca.sos in which tho 

orders nre illegal. 

of tho obviousness of tho illegality~ 

Thoy, in turn, differ us to the necessary dogreo 

Tho Gormo.n Codo of' Military 

Criminal Luw provided thnt tho soldier must oxocuto nll orders without; 

foar of lognl consoquoncos , but added that this does not apply to 

orders of which tho soldier know with certainty that thoy aimed at tho 

commission of n crime. 
According t o tho l aw of othor States , tho 

immunity of tho soldi or obeying orders couses if h knows or ought to 

hnvo known of tho unlo.wful mtur o of tho r dor. Thoro nro i ndood 

somo Statos , in particular Franco, i n whi ch thor o is , o.ppar ontly, no 

qU!l.lifioation to tho rul o that super ior ordor s ur o i n a ll circunstnnoos 

n valid oxcus o. 
Vritors of' authority, 11ko Duguit , ho.vo dofondod that 
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that rule with vigour on the ground that it is indispenso.ble to the 

cohesion and to the efficiency of the army. But it has not been 

esserted that its effect is to relieve French nationals of responsibility 

when tried before foreign tribunals for tho violation of the mi.micipal 

law of those countries or of international law even if that foreign 

co\D'ltry itself' haa adopted an identical rule. For iv is,by necessary 

implication, a rule applicable only to the state's own nationals and 

only in respect of' its own mwli.cipal law. In fact, no country has 

more t111phatically than France rejected the plea of superior orders 

when put forward by enemy soldiers and officers accused of war crimes. 

It is an interesting gloss on tho complexity of tho problem that in 

Groat Britain and in the United States the plea of superior orders is, 

on the whole, without decisive ef'roct in intornal criminal or constitut­

ional law, although it is apparontly treated as a f'ull justification in 

relation to war crimes, whilo in Franco, whero tho ploa or superior 

orders is an absolute dofonce in tho municipal sphoro, it is disregarded 

in tho mattor of' war crimos. 

There is no international judicial authority on tho subjoct, but 

· writers on international law have almost universally rejected the 

doctrine or superior orders as an absolut~ justification of vrar crimes. 

In vi6W' of the substantial diversity, both apparent and real, 

in tho judicial and logislativo practice of various Statos, it will be 

necessary, in any war crimes trials conducted by tho courts of tho 

United Nations, to approach tho subject of superior orders on tho 

basis of gonornl principl0s of oriminal law, namely, as an elomont 

in asoortaining the oxistence of mens rca as a oondition of accountability. 

In the first insta.nco, there can bo no liability, or thoro must be 

diminished liability, if tho aocusod actod in tho logitimato boliof 

that ho was acting in aocordanco with law, both municipal and inter-

nation.nl. In his ostimato of tho logal pos ition, tho circumstance 

that ho has r eceivod order s to not in a cor bain way must be r egarded, 

prima faoio, as creating in tho aocusod tho conviction of the lawfulnoss 

of tho notion as ordorod, By tho sruno token: tho olo-rly i l l egal nature 
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of tho order - illega.l by roforenco to gonera.lly a.cknowlodgod prinoiplos 

of international l a.w obv~ous to any porson of ordinary undorsta.nding. 

rondors tho fa.ot of suporior o~dors irrelovant. Socondly, suoh a degree 

of compulsion us must bo doomed to oxist in tho oaso or a. soldier or 

officer exposing himaolf to· dangor of donth as tho result of a. rof'usal 

to oboy an ordor oxoludea pro tnnt,o tho accountability of tho aoousod 

(unloss, indood, it can bo said thnt tho person throa.tonod with such 

summary punishmont is not ontitlod to savo his _mm lifo a.t tho oxpenso 

or the victim). Tho result of tho combina.tion or those two principles 

will bo, at tho one ond, that a porson obeying an obviously unlawful 

order tho rofusa.l to oboy which would not put him in immodiato joopardy, 

will not be ablo to shield himself behind the oxcuso of suporior orders. 

At tho other ond, a porson obeying an illegal order which is not on the 

faco of it unlawful a.nd disobodienoe to nhioh would oxposo him to tho 

full rigours of military disoiplino, may fully rely on tho ploa of 

superior orders. Thoro will be a varioty of intormodiato situations 

betwoon those two oxtromos. 

Thoro ought to be no doubt that should courts ontrustod with 

the trials of war crimos disregard altogether tho plea of suporior 

orders, thoy would bo adopting a course which could not bo regarded 

as dofonsiblo. It is probably not nocossury, ovon if it woro 

proper to do so, for the Unitod Nations to nnnounoo in o.dvanco to 

what extant their courts would rocogniso t ho ploo. of suporior ordors. 

But it is of importance that jurists should study and clarify the 

subjoct. Such study is likely to shovr that whilo tho fact or superior 

ordors sots a limit to tho punishment of acts which might otherwise 

constituto war crimos, it is not a limit which vrill wurp the offoctivoness 

of tho law in a mnnnor which may bo rightly rogardod as o. porvorsion of 

justice. It wil l not covor crimes committ ed by superior a.uthoritios 

a.nd officors acting under their own r espons ibility and init iativo1 it will 

not protoct criminal nots committed by subor dinates f or purposes of 

privnto ga i n o.nd lust ; it will not shi c,ld a.ots oonmitt ed in pursuance 

of orders so glar i ngly offonding a.gainst i\mdamentnl conceptions of 
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lnw nnd humo.nity as to remove them fl-om the orbit of any possiblo 

justification, including that of imnodint0 dnnger to tho person 

cho.rgod with tho execution of tho orders, it will not 0xcuso crimes 

comnittod in obodionco to unlnwful orders in circumstnncos in which 

tho person oxocuting tho orimo wo.s not ncting undor tho immodinto 

impact of foar of drnstic consoqu~noos of summary martial justice 

following upon n rofusnl to net - thoso l atter nro tho crimes porpot­

ro.tod by tha vast army of officials in tho occupied torritorios. If 

theso limits of tho doctrine of superior orders nro tnkon into oonsid• 

eration, thon its judicious nppliontion, far from dofoating tho onds 

of justioo, will testify in a significant manner to tho dotormina.tion 
. 

of tho United Nations to nbido also in this matter by tho obligations 

of intornAtiona.l law. 

(2) Unoorta.intios of tho Lo.w of War. 

Similar considerations apply to tho second factor which must 

in somo wo.ys limit both tho scope of prosecutions for wur crimes 

and thoir punishment. That factor results from tho controvorsia.1 

oho.raoter of somo of tho most important nspocts of modorn wur. Thero 

o.ro nots of vrorfa.re which an impartial intornntionn.l tribunal would 

probably hold to bo contrary to internntionnl law, but tho la.wf\tlnoss 

of which hae boon to a sufficient degroo n subjoct of controversy or 

uncertainty to preclude them from boing tho subject of a. crimin~l 

prosecution. Thero ought, for instance, to be little doubt tho.t • 

apa.rt, porha.ps, from tho doubtful opora.tion of tho lo..w of roprisals • 

an int erno.tiona.l tribunnl would hold tha.t tho Gorman methods of 

submo.rino ,varfa.ro n.nd of mine-laying woro contrary to intorna.tionnl 

law. And yot, because of tho controv0r sia.l state of int rnntionnl 

l nw on theso mo.t tors, thoro JIJD.Y be l a.eking in r ospoct of such nets 

thnt dogroo of I!lOns ron which., in ma.ttors of this kind , constitut os 

an ossontia.l condition of crirnina.l ity. Such a.eta as tho sinking 

of rnoroho.nt vessel s wi thout wo.rning or i ndisorimin~to mino-luying 



rna.y supply a.mplo r onson for condomnntion nnd protostJ thoy may o.fford 

ground for rotalintory action of n. most swooping o.nd comprohonsivo no.turo 

like the British Retaliatory Orders in Council of November, 19S9; they 

may, at the end of the war, justify the imposition of oollective sanotiorus 

by way of compensation or otherwise as distinguished from individual 

penalties of a criminal nature. But criminal proceedings before the 

munioipal courts of the victor may sean to many a questionable method 

of removing outstanding doubts and laying down authoritatively the 

existing lo.won subjects of controversy. The fact is that, for 

instance, the legitimacy of sinking, without warning, of defensively 

armed merchantmen has been a subject of dispute - oven apart from the 

question of reprisals. At one period, the Govermnent of the United 

States was inolinod to support tho German logal viow of the matter. 

Tho exact offoct of Hague Convention No. VIII on the laying of sub-

marine contact ~inos ho.s boon n matter of disputo. Tho samo applios 

to suoh questions as gonoral devastation or requisitions for purposes 

othor than the neods of tho army of oocupntion. 

Total wn.r has, in faot, altorod tho complexion of :rru:tny rules. 

At a timo whon the "scorched oarbh" policy, with regard to the 

bolligoront•s own territory, has becomo part of o. widosprend practice, 

gonoro.l destruction of property ordered as an incident of broad military 

strntogy will not properly fom tho subjoct-mo.ttor of a. criminal indiot-

mont. Modorn wnrfaro has raised, and, in somo resp0cts loft unsolvod, 

tho problem of r oconoiling tho fundrunontal distinction betweon combatants 

and non-combatants - a distinction without which tho law of war loses 

much of its moaning - with tho advont of now woo.pons and with tho 

incroa.so of tho numbers both of combatants and non-oombata.nts ongagod 

in work of vita l importano0 for tho wnr effort. This applies in 

pnitticulnr to the question of aorial bombardnont of centres of 

population. Tho ubiquity and indofiniton ss of l egitimate objoctivos; 

tho difficulty of l ocalising tho off octs of bomba.rdmont; and bombing 

by wo.y of r otnlio.tion - 11 thos o f a ctors ID.Y m:lko it difficult to 

nnswor tho question of tho l egit imacy of rial bomba.rdmont by way of 
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ma.y supply runplo r onson for condomno.tion nnd protostJ thoy mny nfford 

ground for rotnli ntory action of n most swooping nnd comprohonsivo nnturo 

like the British Retaliatory Orders in Council of November, 1939; they 

may, at the end of the war, justify the imposition of oollective sanctions 

by way of compensation or otherwise as distinguished from individual 

penalties of a criminal nature. But criminal proceedings before the 

municipal courts of the victor may se~n to mll.ny a questionable method 

of removing outstandin~ doubts and laying down authoritatiyely the 

existing lnw on subjects of controversy. The fact is that, for 

instance, the legitimacy of sinking, without warning, of def!nsively 

armed merohantmen has been a subject of dispute - oven apart from the 

question of reprisals. At ono period, the Government of the United 

States wns inclined to support tho Gennan legal viow of the matter. 

'l'ho exact offoot of Uaguo Convention No. VIII on the laying of sub-

marine oontnot mines hns boon n mattor of dispute. Tho samo applies 

to suoh quostions ao gonoral devastation or requisitions for purposos 

othor than the needs of tho army of occupation. 

Total war has, in faot, altered tho oomploxion of wAny rulos. 

At a timo whon the "scorched oart,h" policy, with regard to the 

bolligoront•s own territory, has become part of a widosprond practice, 

gonorul destruction of proporty ordorod as an incidont of broad military 

strntogy will not proporly fom tho subjoct-mnttor of a criminal indiot-

mont. ?fodorn wnrfnro has rais ed, and, in somo respects loft unsolvod, 

the problom of r oconoiling tho fundrunonto.l distinction betwoon oomba.tanta 

a.nd non-combata.nts - a. distinction without which tho law of war losos 

much of its moaning - with tho o.dvont of now woo.pons and with tho 

i ncroaoo of tho numbers both of combatants and non-oombatnnts ongagod 

i n work of vita l importance f or tho wur of art. This applios in 

paitticula.r to the question of o.orial bombardnont of oont r os of 

population. Tho ubiquity a~d i ndofiniton ss of l egitimate objootivos; 

tho difficulty of localising tho offocts of bombar dment; and bombing 

by wo.y of r ota. l iuti on - 11 thoso factors mo.y mo.ko it difficult to 

t.Ulswor tho quost i o of tho logitilno.oy of o. rial bomba.r dmont by way of' 
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oriminnl prosooutions ngninst individuo.ls. It is doubtful whothor, 

in this nnd similnr mnttors, tribtmo.ls ontrustod nith tho tusk of 

punishing wo.r oriminnls in tho period botwoon tho o.rmistico and the peace 

treaty are a proper a~ency for solving controversial and difficult 

problems of the law of war. For this reason it is probable that retribut­

ion for much of the ravages of war, of loss of life, and of destruction 

of property perpetrated with a criminal intent may ha.veto remain outside 

the scope of prosecution of individulas for war crimes. This does not 

mean that the guilty State will escape all the consequences of such 

actions committed on its behalf. There remn.ins, in particula-r, the 

duty of compensation such as envisaged in Article 3 of Hague Convention 

No. J:V or in Article 26 of the so-called Hague Air Wnrfaro Rules of 

1923. Neither will any uncertainty of tho law shiold persons accused 

of clearly criminal acts unrelatod to the major nspocts of disputed 

rules, such ns sinking of lifo boats conto,ining survivors from torpedoed 

ships, or deliboruto machine gunning of oivilia.n refugees, or, possibly, 

suoh acts of moro terrorism and frightfulness a.s tho bombardmont of 

Rotterdo.m in April 1940. 

Moreover, it doos not appoar that tho diffioultios arising out 

of any uncorto.inty as to tho oxisting lavr hnve n diroot bearing upon 

those acts of Gormnny and her allies which ha.vo provided the impetus 

for the al.most universal insistenco on tho punishmont of vrar orimos. 

Criminal nots vrith rogard to uhich proseoutfon of individuo.ls for 

wo.r crimes may appoo.r irnpropor owing to tho di sputed nature of the 

rules in question nriso largoly in oonn0ction with military, navo.1 

nnd o.ir oporntions proper. Uo suoh roas onv.bla dogroo of wioerte.inty 

exists ns n rule in tho mattor of misd ods cOJTDT1itt od in tho oourso of 

m:; '\itary occupo.tion of onomy t erritory. Horo tho un challongod o.uthority 

of a ruthless invader offors opportuni ties f or orimos tho hoinousnoss 

of which is not att~muatod by nny possiblo oppoo.l to milito.ry i:iooossity, 

to tho uncortninty of tho law, or to tho opor ntion of r opri oo.ls. 

Tho fnct of tho oontrovors i nl cho. r ct or of soilo of tho rul es of 
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wnr tonds not only to imposo n limitation upon tho scopo of offences 

whioh may proporly bo prosocutcd ns vro.r orimos. It ho.s a diroot 

bcnring on tho quostion of tho plon of superior ordors. If it is 

true that, ns pointod out above, tho obviousness mid tho indisputability 

of tho orimo tond to oliminato one of tho possible justifica.tions of 

tho plon of suporior ardors, thon tho controvorsinl ohnraotor of a 

po.r-i; ioulnr rulo of wnr adds woight to any apponl to superior ordors. 

An intorno.tional tribunnl mny find thnt the order was illfgnl. But 

o.ny olomont of doubt, howovor 111-foundod, preliminary to such a finding 

must woigh with pnrtioulo.r force in tho decision of-tho court to dismiss 

tho ploa. of suporior orders. 

(3) Tho Effect of tho Opora.tion of Roprisals 

Tho sruno considerations apply, with ovon grontor force, to tho 

oftoot of tho oporntion of reprisals - both in gonornl nnd in rolation 

to tho ploo. of superior ordors. In tho first nnd in tho socond World 

War reprisals have boon tho lognl clonk for tho dopnrturo, some of which 

wns unavoidablo, from many of the a.cceptod rul0t1 cf warfare. In a. 

sonso, reprisals havo fulfilled the function whioh would normnlly havo 

boon left to agroomont bvtwoon Stntos, nrunoly, that of tho ndapta.tion 

of tho law to tho chnngod conditions of modorn wnrfa.ro. In tho sphere 

of mnritimo wo.r tho opora.tion of roprisnls i n both world wa.rs has, in 

practice, rondorod obsoloto tho obs0rvnnco of most of tho traditional 

rules• It is irrelevant to onquiro vthos o original illegality oponod 

wido tho flood gates of r etaliation. It is sufficiont to noto that 

tho flood swopt away with dova.stating thoroughnoss many of tho olaborato, 

though ofton oontrovorsia.l, rulos. 

A wnr crimo doos not nocossarily coo.s o to bo such for tho reason 

that it is committod undor tho guis o of r~prisa.ls. M nn aot oonmittod 

in pursunnoo of r oprii;o.ls which aro lawful i n thoir origin o.nd in thoir 

execution oarmot properly bo troatod as a wo.r orimo. A tribunal con-
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frontod w'ith an oxouao of this nnturo will bo f uood Ydth a. ta.sk of 

oonsidornblc difficulty. Intornntionnl l uw rogulntos, in a. nocossnrily 

rough nnd indotorminnto manner, tho ocousions for a.nd tho uso of reprisals 

both in poa.oo nnd in wa.r. It postulntos . tho roquircmonts of a prior 

nttompt nt rodross by nogotintion, or proportionality, of rea.sono.blonoss, 

of oomplinnco with fundrunontnl prinoiplos of wa.r suoh ns rospoot for 

tho livos of non-comba.tants, of duo oonsidora.tion for tho logitimato 

intorosts of nautrnls. But no rulo of thumb is upplicublo to thoso 

mnttors, and it muy bo difficult to lny down specific rulos for tho 

guidnnco of trihunnls. Tho question of tho oxtcnt to which such 

rulos can bo frrunod in advunoo must boa mattor for caroful study. 

Tho dlomont of roprisnls mn.y havo a. significant and porploxing 

boa.ring upon the ploa. of suporior ordors. It has boon shown that 

tho strength of tho ploa. of superior ordors is conditioned by tho 

dogroo of hoinousnoss of tho offonoo nnd its npproximation to a oonunon 

crimo ap_pnrontly divorood both from bolligoront nocossity and from 

olomontnry considerations of humanity. But those latter considerations 

may booomo irrolovnnt whon the a.ct has boon 01:· uer tl, or r upr osuntud 

to tho subordinate as having boon ordered, in pursunnco of roprisa.ls 

against a. similar or iconticnl crimo conunittod ' by the adversary. 

The subordinate may bo oxpocted, when confront od with an ordor contomp­

tuo~s of law, humanity nnd decency, to ass ort, nt tho risk of his own 

lif, his mvn stnndnrd of law and moralityQ This is a.n exacting, 

though unnvoidnblo, tost. But no such ind0p0ndonco of conviction and 

act ion may bo expected in ca.s os when the soldier or officer is confrontod 

with a. command ordering a.n act ndmitt dly illogal, cruol and brutal, 

but issued a.s a reprisnl a.gainst the dmilarly r 0prohonsible conduct 

of tho o.dvorsa.ry. fo may at t ribute to tho 1.ccus od a. rudiJ.1onta.ry 

knovrlodgo of tho lavr and an olomontary standard of morality, but it 

may be mor e difficult to oxpoct him to bo i n t ho possession of tho 

nooosso.ry inf orma.t ion t o ono. l o him t o judge the l o.wfulnoss of tho 

r otnlio.t ory moo.suros in quoation i n rolation t o t he oiroumstanoos 
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frontod with nn oxouso of this naturo will bo facod ,,ith a. ta.sk of 

considorablc difficulty. Intornntiono.l law rogulntos, in a. nocossa.rily 

rough and indotormino.to nu:mnor, tho occa.sions for a.nd tho uso of roprisa.ls 

both in poa.oo ru1d in wnr. It postula.tcs . thc roquircmonts of a prior 

a.ttompt a.t rodross by nogotia.tion, of proportionality, of roa.sona.blonoss, 

of oomplia.noo with fundrunontal principlos of war such a.s rospoot for 

tho livos of non-combava.nts, of duo oonsid0ra.tion for tho logitimato 

intorosts of neutrals. But no rulo of thumb is a.pplicu.blo to thoso 

ma.ttors, a.nd it mny bo difficult to la.y dovm specific rulos for tho 

guida.nco of tribunals. Tho quostion of tho extent to which such 

rulos can bo framod in adva.noo must boa mattor for caroful ~tudy. 

Tho dlomont of roprisa.ls may havo a significMt and porploxing 

boa.ring upon the ploa of superior ordors. It ho.a boon shown that 

tho strongth of tho ploa. of superior ordors is oonditionod by tho 

dogroo of hoinousnoss of tho offonco a.nd its approximation to a. oonunon 

orimo apparently divorood both from bolligoront nocossity a.nd from 

olomontary considerations of humanity, But thoso la.ttor oonsidorations 

may bocomo il'rolovnnt Whon the act has boon ordorod, or roprosontod 

to tho subordinate as having boon ordered, in pursuuncc of roprisa.ls 

against a. similar or i~onticnl crime oorranittod by the adversary. 

The subordinate may bo oxpocted, when conf'rontcd with an ordor contomp­

tuoi.s of l!lw, humanity a.nd decency, to nss ort, o.t tho risk of his own 

life, his mvn st~ndnrd of law and moralityv This is nn exacting, 

though unnvoida.blo, tost. But no such ind0pondonce of conviction and 

action may bo expected in casos when the soldior or officer is confrontod 

with a command ordering o.n act ndmitt dly illegal, cruel and brutal, 

but issuod o.s n reprisal ngainst tho cimilarly roprohonsiblo conduct 

of tho a.dvorsary. '{o mny attribute to tho nocusod 11 rudir.iontnry 

knowlodgo of tho lav, and a olomontary standard of morality, but it 

may be more difficult to oxpoot him to bo in t ho poss ession of tho 

nocossary inf ormo.tion to ono.blo him to jud o tho lawfulnoss of tho 

rot liatory monsuros in quoation in relation to the circumsta cos 
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o.llogod to hnvo given riso t o thoM, An oxar.iplo will illustrato tho 

position: No porson cnn be ullowod to plond that ho wo.s una.wnro of tho 

prohibition of killing prisoners of wo.r who have surrendered nt discretion, 

No person can be permitted to assert that, while persuaded of the utter 

illegality of killing prisoners of war, he had no option but to obey an 

order. But an accused who pleads not only an order, but the faot that 

the order was represented as a roprisal for the killing by the adversary 

of the prisoners of his awn Stato, is in a ditforent position, In faot, 

he might in suoh oases have a lwvrful exouso oven independently of the ploa 

of superior orders, Whon tho Gonnan Supremo Court in tho case of tho 

Dovor Castlo aoquittod tho aocusod who ploadod glrl:lty of torpedoing a 

British hospital ship, tho Court oxpressod tho viO\V th.o.t tho aooused wore 

ontitlod to hold, ou -:!10 information supplied to thom by thoir superiors, 

that tho sinking of onany hospital ships was a logitimato reprisal against 

tho abuse of hospital ships by tho enemy in violation of Hague Convontion 

No. Xe 

On tho othor hand, as in tho nnttor of tho unoorto.inty of tho law of 

warfare, tho import of tho oporation of reprisals is not as oonsidoruble 

as would nppoar o.t first sight, In particular, it dooa not seriously 

af'foct that most potont sourco of war crimes which originates with the 

lawlessness, tho greed, and tho brutality of tho occupying Stato. 

Whilo it is imporativo th.o.t wo should boar in mind tho limitations 

upon tho prosooution !llld punishment of war criminals - limitations such 

as those following from tho pleo. of suporior orders, from the controversial 

ohnro.ctor of somo ln.vro. of war, and from tho applioo.tion of reprisals -

it is of equal importance that we should not in this mntter lose tho wood 

for tho troos, Those exceptions may mo.ko tho work of tho tribunals moro 

intrionto and moro responsible, but thoro ia no r oason to o.ssuno th~t they 

will invnriably nffoot tho issuo, Suporior ordors m y bo invoked, 

unoortnintios of the law of war mo.y bo r oliod upon, and r oprisals may be 
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cited as an exouae - but that does not meo.n that when thue appealed to 

they will oonf'ound the ends ot juatioe. They will be subjeoted to 

judioial sorutin,-. They may be found suttioiently weighty to warrant 

aoquitte.11 they may bo oonaidered in the light of and as having the 

effeot of' extenuating oiroumatanoeu or they may, upon careful, invest­

igation, be brushed aside as a flimsy device to cover the horrors of' a 

war orime. 

At the samo time, it is olear that all these three taotora imply 

a limitation upon the punishment of war crimes. It must be a matter 

tor consideration whether these limitations ought to be tm subjoot of 

study and expression of opinion by jurists and Governments o.t this 

junoturo or whether they must be left to be answered by oourts alongside 

with any other questions of law. In too view of tho wri tar, these are 

problems of o. general nature as distinguished trom the applioation of 

any po.rtioula.r rules. Thoi r preliminary study might be of' assistance 

to the courts in duo course. Any oaroful attention given to them by 

the authorities of the Unitod Nations might well aot as an additional 

assurance, in relation to their own peoplos and public opinion at large, 

of their determination to oonduot the trials of war criminals w1 thin 

the limits whioh law and justioe impose . 



D,4. 
CONFIDENTIAL& NOT FOR PUBLICATION 

INTERNATIONAL CO~ft1ISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 

COMMITTEE CONCERNED \UTH CRUIES AGAINST INTERNATIONAL PUBLIC ORDER 

INTERIM REPORT OF 16 JULY, 1942 

itcle>Fitc*~ ***** 

1. Intl3rnational Criminal Court. 

lihile most or us believe that the time is ripe for the establishment 

of a Permanent International Criminal Court, we -all hold the provisional 

viow that a very large percentage of tho crimes which have been am will 

be oamni tt.ed incidental to and in the course of the present war (whioh 

to6' tlvJ pn,eent w_e ,shall merely refer to as "war ori~es"). oo.n be punished 

by means of tho jurisdiction of the municipal oourts of thA Al l i erl Power, 

both oivil and military, Accordingly Monsieur Burnay, Professor Glaser, 

and Professor Lautorpacht, with General de Bner as Chairman, woro appointod 

u sub-committee with the follovling terms of referenoea 

To oxamine and stuto (u) the soope nnd meaning of the conception of 

war orimes (b) tho extent to which the punishment of war orimos onn be 

nohieved by means of the npplicntion of national laws inolu:ling military 

law and by moans of national jurisdiction both military and non-milito.ry 

(o) what wnr orlmes oo.nnot bo dealt with in ono of theso wuys. 

I 
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2. The Armis t ice 

We recommend t hat , 

(a) the Armistice should contain appropriate stipulations for the 

banding over for trial of persons accused of war crimes, or specified or 

to be specified by name or by categories, such as the members of auoh a 

unit operating in s uch a district at such a timeJ and 

(b) the Allied Powers should intimate on the signing of the Armistice 

that, in addition to the a9plioation of any other measures, they will refuse 

to sign a Peace ·J11lees and clntil there has been substantial perf'ormanoe ot 

this stipulation 00ntained in the Armistice. 

The Defence of Superior Orders 

Professor Go cc.hart, Professor Lauterpaoht and Dr de Moor were &pl)()inted 

a sub-committee to examine and report upon the defence or superior orders. 

4. Surrender by Neutr~J. State.!!_ 

(a) We recommend that: 

In the near future the Allied Powers should indicate, through the 

appropriate channels, to neut r a l Governments t he desirability of exercising 

oare to avoid the r e epti c,r. on their territory of persons likely 1J> be 

aooused of' war crimes , part i cular l y in view of the large number of orimes 

now being committed. 

(b) ons ieur Bone and onEieur Vlaitsch were appointed a sub-oonmittee 

to examine and r ep .:.:-t o t r1d subje ct of Ext radit ion. 

5. It was agr eed to J. ave t he date of t he next meeting to be arranged at 

the discret on of the Chai rman after the sub-oommittees had made some 

definite progr e s ith their r eports . 

6. The meeting te nated with a vo te of thanks to the Polish Authoritie s 

for t he i r hospi tal ity. 
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CONFIDENTIAL 

INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 

COMMIT'IEE CONCERNED WITH CRIMES AGAINST INTERNATIONAL PUBLIC ORDER 

General de Baeris Sub-Committee 

Note to ·1embers of the Sub-Committee 

------------------------------------
The terms of referenoe of the Sab-Committee are as follows, 

To examine and states (a) Tho soopo and meaning of the conoeption of war orimesJ 

(b) the extent to which the punishment of war crimes can be aohieved by means of 

the applioation of national law, including military law, and by means of national 

juriediotion both military and non-military, (o} what war orimes cannot be dealt 

w1 th in one of these ways. 

( 2} With regard to ( b) se 10 cted members of the general committee have been 

asked to prepare a sta.tement o.s to the position of the municipal lo.w of their country, 

in particular with referenco to tho question whether it oonfers upon national oourts 

jurisdiction to punish orimos conunitted abroad. 

(3) With regard to (o.) it is oolievod that the to.sk of the eub-oommittee is 

to enquire whioh are the wnr orimes in rospeot of whioh the immediate handing over 

of the aocused to the United Nations ought to be sought as ono of the terms of the 

armistice, It is poeoiblo that the eub-oommitteo may, in aooorde.nce with the view 

put forward on PP• 5-11 of Profe soor Lauterpaoht' e roo zoorandum, arrive nt too 

oonolueion that whi~e all viola tions of' tho lnw o·f war a.re, in a sense, war crimea, 

only some of them ought to be tre o.t od ns war criroos in the nbovo, limitod meaning, 

(i,e., "suoh of'fenoes agai nst the la.w of war as are oriminal in the ordinary and 

aocepted sense of' f'wldOJTBntnl rulos of warfare end of' general principles of' oriminal 

la,, by reason of their heinousness, their br1llltality, t he ir ruthless disregard of the 

sanctity of human life and per sonality, or their wanton interfe r ence with rights of 

property unrelated to r easonably oonceived requirements of' military neoeasity," 

(ibid,, p."9 ) . 

., 
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Other violations of the law of' war would still be subject either to criminal 

prosecution before municipal or international courts or to the duty of compensation, 

but they would not be made subject to the obligation of immediate delivery of the 

aooused as a condition of the armistice. 

(4) If this approach meets with approval, the sub-oommittee might properly 

attempt the task or preparing a list or war orimes to be included in the demand 

for immediate delivery of' the a~oused. 

(6) The answer to (c) vrt.11 be largely, though not exclusively dependent upon 

the answer to (b) and. to some extent to (a). It must depend upon considerations 

both of a legal and political character, and it must be inf'luenoed by the faot that 

in view i;r most members of' the general commi t:tee, the es11abl1shment of an 

International Criminal Court as a source of supplemental jurisdiction is both 

teasable am desirable. It might ~e oonvenient if each member of' the Sub-Committee 

oould prepare a tentative list of subjects which on aooount both of' their residuary 

oharaoter in relation to (a) am (b) as well as for other reasons are not properly 

within the jurisdicti~n of municipal oourts and whioh point, tmrefore, to the 

establishment of' an International Criminal Court. 

(6) It is believed that it is within the compatenoe of ete sub-committee to 

enquire to what extent provision should be . me.de for trial by an International Court 

of war crimes with regard to v.hich municipal courts possess jurisdiction, but whioh, 

by reason of internal or external difficulties. ought, in the opinion of the 

judicial or the political authorities of the State ooncerned. to be tried by an 

International Court. 

( 7) It is hoped that ea.oh of' the four membore of ttle Sub-Committee may find 

it convenient to comment in some detail on the matters raised in this Ncte. 

M. de B. 

24 Auguet, 1942. 

--~· 



Dr de BAER 1S SUB-COMMITTEE 

on tho 

MEANING AND SCOPE OF WAR CRIMES Etc., 

(Questionnaire or the Chairman of the Sub-Committoo and tho 

answers or Dr de Ba.or, Professor Glaser, and 

Professor Lauterpacht). 



CONFIDENTIAL: NOT FOR PUBLICATION 

Dr de BAER'S SUl:3-CO~t ITTEE 

on the 

MEANING AND SCOPE OF WAR CRIMES Etc., 

Answers to Questionnaire 

BELGIUM 
(Dr de Baer) 

The terms of reference of -',:he Sub--0ommittee are as follows: 

D.5. 

To examine and stater (a) The scope and meaning of the_ conception of war orimes r 
(b) the extent to which the punishment of war orirnes oan be aohieved by means of 
the application of national law, iuoluding military law, and by means of national 
jurisdiction both military and non-militaryJ (o) what war orimes can.,ot be dealt 
with in one of •hese ways. 

1. Soope of' the word "war" in this conoept: 

Before exam.lning the scope of the conception of' war crimes it is of some use 

to determine what is im.plied in this expression by the word "war". "War" is now 

a 11de faoto 11 question mere than a 11de jure 11 question: · the attack on China was made 

without any declaration of war, likewise the suocessive aggressions on Aus·bria and 

Czechoslovakia. Some Czech members of our Committee have expreaeod tho opinion 

that crimes oommi tted by the Nazi ~ooupiers attar the i."lvasion of their country 

be oonsiderei as war crimes. There is certainly room for the opinion that crimes 

oommitted in that country be:'~re September 1939 (such as crimes comm~t·ood by the 

Gestapo in June 1939 in Kladno) s~culd not be treated in a cifferent way from 

crimes oommi tted after that date , especially as the invcsion of Czechoslovakia 

was resisted by a part cf the Cze chorl ~valc Army, so that it is possible to concede 

that a virtual state of war has axistod there since the beginning of the cocupation. 

In this respect the ocoupation ::- f A-.1stria on :a Ma.roh 1938 was an act o:': international 

violence which might also be assimilated to a state of war, as well as the Japanese 

aggression on Manchuria in 1930. Tho only view we oan talce at presen-'- seems to be 

~hat the moment from whioh a ocunt ry is at war is a question of fact, the determination, 

ot which is not tho concern of our Co1r.mittee, but should be done, when the time comes, 

by the authorities nf eaoh ono of tho ootmtries concerned. From t~i s follows that 

this Convnittee is not in o. position t:, pr ecise 'n t erms of time - and t o fix dates 

in reepoot of - the oonception of o. war crimo . 

2. Purpose of the concept ~_r_wn.!. _~ri ess 

Another preliminary mattor which should be mndo oloo.r is the purpo so hioh we 
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Dr de BAER'S SUB-C0'-2i ITTEE 

on the 

itEANING AND SCOPE OF WAR CRIMES Etc., 

Answers to Questionnaire 

BELGIUM 
(Dr de Baer) 

The terms of reference of t-he Sub-~ommittee are as follows: 

D.6. 

To examine and state: (a) The scope and meaning of the conception of war orimes s 
{b) the extent to which the punishment of war orimes can be achieved by means of 
the application of national law, including military law, and by means of national 
jurisdiction both military and non-rnilitaryJ (c) what war orimes can~ot be dealt 
with in one of ~hese ways. 

1. Scope of the word "wnr" l,n this concept: 

Before exam.tning the scope of the conception of war crimes it is of some use 

to determine what is imFlied in this expression by the word "war". "War" is now 

a "de facto" question mere than a "de jure" question: · the attaok on China was made 

without any declaration of war, likewise the successive aggressions on Aus·tria and 

Czechoslovakia. Some Czech members of our Committee have expreasod tho op~nion 

that crimes oommi tted by the Nazi ~ccupiers attar the bvasion of the:i.r country 

be oonsiderei as war crimes. There is certainly room for the opinion that crimes 

committed in that country be i\,re September 1939 (such as crimes comm~ t -::;ed by the 

Gestapo in June 1939 in Kladno) should not be treated in a different way from 

crimes committed after that tlnte , especially as the invss i on of Czechoslovakia 

was resioted by a part cf tho Cze ~h oel :•i:rak Army, so that it is possible to concede 

that a virtual state of war has eY.istod there since the begi nning of the cocupation. 

In this respect the ocoupo.t,lon -: f A-.ls tria. on 11 arch 1 938 was an net o:': inte rnational 

violence whioh might a l so be nssimi l a t od to a state of war, as well as the Japanese 

aggression on Manchuria in 1930. Tho only view we oan talce at presen t seems to be 

that the moment from whioh a count ry is a t war is a question of fact, tho determination 

ot which is not tho concern of ou· Com ittee , but s hould be done, when the time comes. 

by the authoritie s f eaoh ono of tho countrie s concerned. From t .is f ollows that 

this Convnittee is not i n o. position t::> pr ecise ·n t er ms or ti1ne - and Ji;o fix date s 

in reepoct of - the conception or n vrar crimo . 

2. Purpose of the concept ~_r-~~ ~~: 

Another proliminary rnat tor which should b rnndo ol or is t he purpo o hi ch we 

I 



- 2 -

have in new when we draw a line of dema.roe.tion between war crimes and other crime.a 

It seems that t his object is a double one: 

{a) to make a. list of those crimes which, in tho eyos of tho whole of mankind 

appear as being of such a he inous nature , that the ir punishment is a. matter of vital 

importance for the future existence - and for tho morality and sonse of justico -

of tho human raoo; 

(b) to establish a difforence botwoon two sorts of criminals; - on one hand 

those who have cormnitted crimes mentioned in the aforesaid list; the demand £or tho 

aurrendor of those a.ccusod will bo mado and backed by tho wholo of the Forces of the 

United Nations eithor (1) beforo, as a condition of any armistice torms or (2) by 

auoh armistice torms, or ( 3) aftorwards but by operation of such armistice terms, 

- on the othor hand those criminals, the demand for surrendor of whom will be tho 

individual ooncorn of the country which claims jurisdiction to try them. This will 

not prevent any country f'rom punishing• nor will it curtail any country's right to 

punish - tha perpotrator of any crimo ns to which its courts havo jurisdiction, nor 

evon from obtaining his surrondor by another country, but such surrondor will bo 

oonditioned, not by the Annistioe terms, but by the provisions of any extradition 

troaty which may be ! .:l existence between the two coun·:;ries concerned. 

3. Definition proposed: 

Several def'ini tions of a war r ime have been suggested I The Bri tiah Manual 

of Military La,, (no. 441) defines it "the technical expression for such an act of 

enemy soldiers and enemy civilians as may be visited :,y punishment on capture of 

the offender". Such a definition however is not much more than a truism, and is 

ot no help whatever to a Court which might be called upon to decide whether an act 

is a crime or not. This :·a pM,teriori" definition was taken from Oppenheim's 

"International Law" . A far more precise definition ::.. s given by Professor Iauterpacht 

in his Memorandum on Punishment, of ·iar Crimess "such offences against the law of 

war as are criminal in the ordinary and accepted sense of f'unde.mantal rules of 

warfare an:l of general principles of criminal law by r eason of their heinousness, 

their brutality, their ruthle ss disregard of the sanctity of the h'..tl'llall life a.rd 

persone.11 ty, or their wanton i nt erference with rights C'f property u..., related to 

reasonably conceived requirements of military necessit y". This e:ccellent def'inition 

which is, w1 thout a doubt• a valuablo guide, would, i t soems, not suffer muoh it it 

were abridged, moreover, in vi ew of vrhat has been sai d undor §2 (b), it seems that 

it would be usetul to stat 3 in cur dofinition of a war crime , something to the effect 

that the surrender of t he ~rim.i"Jal _. which is to be demandod in the armistice terms, 
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am their punishment, are the concern, not of one individual nation alone, but flf 

the United Nations as a whole, representing civilised mankind. Therefore the 

following definition is submitted, "outrages such ar., by reason of their heinous 

nature and of the fact that they are unrelated to reasonably conceived requirements 

ot military necessity, are regarded as violations of the customs of warfare and of 

the general principles of oriminal law, the p\mishment of which is the oonoern of 

oivilised mankind". To make this more clear I will submit the following definition 

in Frenoh1 "des crime3 qui, 1 raison de leur oaractere abominable et du fait qu'ils 

n•&taient pas n&oessi~s par les op~rations militaires, sont universellement 

oonsid6r&s tant comma des violRtions des usages de la guerre que comma des crimes 

de droit oommun, et dont le chal;;iment importe 11. l'humani-M entiere". 

4. Neoesdty of a revi~i.on of the lists of war crimeos 

There are many existi ng lists of wa.r orimes, there is one in the British Manual 

ot Military Law (nos. 442-443), there is another in Oppenheim-Lauterpaoht, the 

Ccmmittee of Enquiry into the Breaches of the Laws of War suggested another and 

there is a fourth inch1ded in the Report presented on 29 Maroh, 1929, to the 

preliminary Peaoe Conference by the Commission of X!l. The savage methods of Nazi 

barbarity are proving these lists to be inoompletes we do not lmow yet to what 

extent the imagination of the Gestapo has devised crimes of a new kind, but some 

dooumenta, published by A~lied Governments, already give us some indication as to 

the degradation to which no·t; only Axis individuals, but responsible persons of 

authority have smiles the Note on "German Oooupation ln Poland" presented by the 

Polish Government on 3 May, 1941, the June 1942 Notes and Declarations of the 

Czechoslovak Government, and 1i1\vo Years of German Opp:-ession in Czechoslovalda11 , 

the Molotoff Notes on Ger!00.11 -~·t,-l·ocit:·es, the Greek Whtte Pe.per of January 1942, 

the very reoent reports of the Inter-Allied Information Contnittee o~ the extermination 

of Jews in the Axis countries, (20 De cember, 1942) et~ ••• , are evidence that the 

existing ideas on war crime s have to be revised. On the other hand, modern 

warfare, and namely aerial warfare which aff'eots not only the fighting forces but 

the whole oivilia.n population, had l ed us to modify our oonoeption of war orimes 

so as to exolme f'rom it some acts which, in the la.st war, were definite violations 

et the then existing rules of war. The same oan be said about sea warfares the 

bombing of ships by airoraft cannot be preceded by a '.;iroo ly warning and has become, 

however deplorabl e this may be , one of the usual me thods of sea warfare. Finally, 

I . 



tt more and more stands out that whereas the subordinates who are charged with the 

oarrying 0ut of some oriminal orders may haw some responsibility am. inour some 

1tab11!ty tor the way in whioh they have exeouted them, the main guilt rests upon 

thoee in whom the orders originated, and theae should not escape punishment, 

hcnl9wr esalted may be their rank or position. 

6. A suggested provisional list, 

It is subni tted that in drawing this list we keep in view, rather than orimes 

ae dettnecl by any speoitio oriminal law, any acts whioh oome under the proposed 

definition, whether they are punishable by all • or by soma - m\Dlioipal laws, or 

not. It seeJD8 that three oategories of orimes oan be submitted for oonsideration, 

(a) acts direotly oonneotod with warfare and oontrary to oustoma of war, 

(b) acts whioh have oaused death, illness, botUly harm or loss ot liberty 

to those to whom they were applied, \ . 

( c) serious crimes a:;ainst property. Sane of the aots included in tho two 

first oategories are almost indistinguishable from eaoh other as to their heinouene111 

aots auoh aa a mass deportation or ·segregation in inhuman and unhealthy conditione, 

or an aot 11uoh a.s the Roumanian Col. Nikola.esku1s who, in his order No. 24220 

ordered all foodstuff's and olothing to be taken from the population, whioh was 

left to die by starvation and exposure, are not less oruel than killing by shooting. 

Firat oategory1 aots direotly oonneoted with warfare fWi contrary to oustoJD8 of war, 

(1) Making use of' poisoned or otherwise forbidden arnu:. and ammtmit1on, inoluding 

asphyxiating, poisonous, and similar gasos or ~athods. 

(ii) Wilful attaoks on hospitals ships and hospital1J. 

(111) Refusal or quartor. 

(iv) Killing ot the wounded. 

(v) Wilful prevention of the saving ot lives on land or at sea, when suoh 

saving was possibl e . 

(vi) Use of oivilians or prisoners of' war as a aoreen for troops, or for 

olearing minefields or r emoving mines, or for any other work immediately 

oonneoted with a otual fighting . 

(vii) Any ot her violation of The Haguo Convention "IV or of t he Convention ot 

Washi.ngtm. 

1 
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Seoond catogorys aots not dirootly connoctod with warfaro and which haw causod death, 

111noss, bodily harm or loss of liberty to thoso to whom they wore applied, 

(a) orimes cormnitted without order or authority, 

serious crimes against parsons punishablo by ordinary criminal law, oonmittod 

without any pretence of legal authority or order, (including e.g., murder, 

manslaughter, infliction or grievous bodily harm, torturo, false imprisonment, 

rape, etc, •• ) 

(b) orimes ordored by or committed under order of or with approval of authorities• 

(1) Common murder - o~ mass .murder or civilians or prisoners or war. 

(ii) Administrative murder, putting hostages to death. 

(iii) Execution (jvdicial murder), bodily disablemont or prolonged deprivation 
of liberty ordered by a court whioh was either (a) composed of persons 
some of whom have no authority to sit on it, or (b) without jurisdiotion 
as to tho porson or tho act, or (o) imposing a sentence 1n violation or 
tho law or without duo respect tor the rights or the defonoo. 

(iv) Wilful starvation or populations, excessive removal or foodstuffs, or 
dopriving persons of sheltor, clothing and/or other means of sustonanco. 

(v) Compulsory enlistment or civilians or prisoners of war in eneDJ¥ forces, 
or in dangerous war work. 

(vi) Internment or segregation in inhuman con<litions. 

(vii) Mass deportation. 

(viii) Abduction of women w1 th the object of prostitution. 

(ix) Abduction of childreno 

(x) Serious ill-treatment or torture of civilians or prisoners of war. 

(xi) Compelling sick or wounded, women, children or old people to a work 
whioh is out .:,f proportion with their oondi tion, ago or sex. 

{xii) Imposing oollocti ve punishments. 

(xiii) Any other violaticns of tho Genova Convention of 1929. 

Third Catogory1 serious crime against property, 

{a) orimas oomrnitted without aut hority or orders 

Crimes against proporty under ordinary oriminal la , ( the rt - looting • robbery, 

arson, oto •• ) 

(b) orimos committed under ordor or with approval of authorities, 

(1) V/anton dostruction of property unrelated to military ovents, oa.rried 
out by tho occupying authorities, in occupied countries. 

(ii) Plundering or removal of property bolon ~,,g to the State, Assooiatione, 
Churohes, Schools, to ••• or private individuals, 
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a. I am well awaro that if on inordinato nwnber of war oriminals is to be proseouted, 

the sohema will dof'eat its own onds. I am aware also that the present list inoludea 

~ kinds of' orimos. I fool howevor thnt, wheroas disorotion should bo used in 

1rosecuting the oriminals, and whor0ns only the perpetrators of' the most sorious orimes 

should be prose outed, ~ should not, by deliberately omitting orirnes from the list, 

mate it impossible for the Govornments to prose~ute persons aoouaed of suoh orimes. 

Some ot these aoousod may have committod the less heinot.8 orimea in suoh oondderable 

numbers that their oriminali ty h greater than that which would havo been theirs it 

they had committod one or two ot the gravest oategory. It is with this objeot that 

orimoe against property have boon inoluded in tho lists it will bo for the Govornlll9mt 

or for the publio prosooutors to disoriminate between the oriminals who really deserve 

exemplary punishments nm thoso who onn bo ovarlooked. 

1. Finally, some agreeioont should be roached as to tho oriminality of' an attempt to 

oonmtt a war orimo, and o.lso of' conspiraoy and oomplioitya In this respect I sulmit1 

(i) That an "at-oompt to oonmit a orimo" should not be omsidored as a war orime, 

whatever may have been the reasons which caused the attempt to misco.rry. 

(11) That the oonooption of' a war crime, in respeot of' oonspiraoy and complioity, 

should be restricted to principals and to aooossoriea who, by giving orders 

to conmit orimss whioh have boen ett'eotively o~mmi tted, have inourrod a 

liability for suo~ oriroos J and euoh l1abil1 ty may bo heavior than that which 

is incurred by the actual perpetrators. 

(lit) In no oaae should tr.e ccnoep~ion of a war crime be extended to an aooesaory 

after the f'aot. 

B. BXTENT TO WHICH THE PUNISHMENT OF WAR CRIMES CAN BE ACHIEVED BY MEANS OF 
fibs APPLICATION oF· NAiioNAL Ll~INCLUDING MiLITARY LAW, AND BY MEANS OF 
NATIONAL Jtffifsm~oN Jt noi.rn-M!"t TARY AND NONM d. ITARY. 

1. Crimes oommitted on n~ona.l territorya 

In most oountrles, the prinoiplo of' territoriality governs oriminal law. By 

vlrtuo ot this prinoiplo Natiolllll Courts (oivil or military) applying their own 

national law (civil or military) are able to punish in their own way orimes whioh wore 

OODlllitted on national soil. 

2. Crimea committed abroad: 

Some ccnmtries suoh as Poland n.re adequately equipped to take legal aotion in 

reepect of orimee oommittod a broad against a:.,.y of their nationals (see 
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Other oountries on the co~trary, such as Great Britain, Belgium. France, Holland, 

Luxembourg etc •• , have no l egislation enabling their courts to take jurisdiction in 

respeot of such. Consequently, the crimes ooirunitted against Allied nationals on 

Axis territory will either: 

(a) remain W1punished, 

(b) or else a pretence of prosecution will be made before German Courts, 
and by what happened at the Leipzig trials we know what will be the 
issue. 

(o) It may also be that some of the Allied countries enact legislation 
to give their home Courts jurisdiction to try crimes oommitted abroad, 
but there are ngainst this procedure some serious objeotlons. 
(See appendix). 

C • WHAT WAR CRIMES CANNOT BE DEALT WITH IN ONE OF THESE WAYS c 

The crimes which cannot bo dealt with in one of these ways ares 

1. The crimes whioh are not covered by eaoh national criminal laws When dratting 

the note of 24 August and· the subsequent questionnaire or 22 October, it had been 

hoped that members vrould by their answers, enable the Sub-Committee to present a 

survey of the crimes which were not covered by national laws. The small number of 

Qswere reoeiTed to the Questionnaire. and the laok of response on this particular 

question (whioh, I admit, is not a simple one ani requires much thought and st\Xiy) 

compel me to refer to the answers which have been given by individual members, 

2. The orimes 00111111 tted i n Axis countries against 

(a) nationals of the United Nations, 

(b) heimatlose or pe r sons who cannot prove or have been deprived from 
their nationality. 

As a remedy to this ~ !1;.a_ti_o~ __ i_t is s~gested: 

(a) That all orimes which can be pmished by National Courts should be judged 

by suoh Courts. 

(b) That an International Criminal Court should be instituted t.o have jurisdiction 

of the residue of crimes whi ch should i nclude s 

(i) crimes i n respect of which no Allied Cour t had jurisdiction, 

(ii) specifically inte rnational cri mes as to which two or more Allied Courts 
have jurisdicti on , 

(iii) crime s i n r espect of which, although an Al l ied Court has jurisdiction 
the nati on concer ned profe rs not to t ry i t in its ovm courts, 

(iv) ori me s oommi t d in Axis countries against the "heimatlose", persons 
who cannot pN he i r nationality or who have been de prived from 
their nationality. 
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(c) That the United Nations should agree upon a convention laying down the 

main principles of international criminal law, defining the cri me s and affixing 

penalties to themJ 

and that, until such a convention has been agreed upon, the Court should apply, 

(i) International treaties, conventions and declarations, v.hether general or 
particular, recognized by the States which are lQfore the Court; 

(ii) International custo , , as evidence of a general practice accepted as lawJ 

(iii) the general principl0s of public or international law recognized by 
civilized nations; 

(iv) judicial decisions and doctrines of highly qualified publicists as 
subsidiary means for the determination of rule s af law, 

provided that no act may bo triej as an offence unless it is specified as a criminal 

offence either in tho Statute of the Court or in the municipal law of the acoused, 

or in the law of his r osidonce at the time f the commission of the crime, or in 

the law •f the place where the crime was committed. 

The above suggestion seams t he only one which would cover all war crimes, it 

does not in any way curtail the jt.trisdiction of National Courts, it is acceptable 

to all. This solution would pro7ide a remedy endowed with a maximum authority and 

strength, it would form the nttc lo i s of future international criminal law. 

I would like to point cut that it i s similar to th0 recommendations which were 

mo.de in 1919 by the British Commi~tee of Enquiry into th~ Breaches of the laws of 

War (Macmillan-Peterson Committee) am oy the majorjty of the members of the Cormnission 

on the Responsibility of tho Au➔hors o~ tho War (Commis 3ion of XV). 
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APPENDIX 

(to answors to tho note of 24 August, 1942) 

POSS IB!E OBJECTIONS AGAINST AN INTERNATIONAL CRilUNAL COURT 

First objootions If national law is insuffioiont, the countries concerned should 

modify the existing law by conforring upon thoir courts jurisdiction to try foreigners 

who have committod crimes abroad against their nationals. 

Answers As it has been pointed out, enacting new laws is not an easy matter for 

Governments in exile who lack tho necessary staff to st\Xly such reforms, who are 

deprived from tho advioe of thoir ordinary counsellors am the support of their 

Parliaments, and who are out of contact with their peoploJ this is especially the 

oase when the prospootivo alterations tend to medify the vilele traditional basis 

of a legal systems in ost Eurcpean countries criminal law is based upon the 

territenal principleJ if alongsido with this principle it is to be held that the 

aocusod oan be judged according to tho law of the country of the victim, this is Qn 

important alteration which may have far roaching repercussions. 

I am well aware that British Courts have recognised tho jurisdiction of a foreign 

oourt in respeot of porsons accusod of having, in Britain, committed acts tha criminal 

result of which was to be o:.r~ained abroad (Reg. v. Nillins 1 53, L.J .M.C. 157 and 

!• v. Veltheim a Russel on Crime3, 8th od. P• 56), but I l:elieve that the rule that 

"a foreign~r committing an offence of any kind, ovon against an Englishman, on foreign 

territory cannot be tried for it in on English Court" is still undisputed, at least 

when the criminal result was to be obtained abroad. (Reg. v. ~• L.R. 2 Ex. D.p.117). 

All countries are not ready to accept tho principle that when one of their own 

nationals has, within his own c untry comrni tted an aot, ho should bo mado to answer 

for that act in a fore i gn c~untry, bofore a foroign court, according to a fore ign law. 

This is not a principle whir:-h will a.ppoal to many lawye rs. 

I know that this principl e will only apply to Gorman and Axis nationals but when 

one lays down o. principle 01' l o.w it is doubtful whether it should bo ono by ,mioh one 

ie not prepared to obey oneself o.nd which is contrary to well osto.blished presedents. 

Sooond objection, It will be too diffioult to institute an International Court, 

especially if the In rnntiono.l Criminal law must bo recast as well. 
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Answers Inertia is a tremendous obstRole, not easy to move. It has always been 

d1ffioult to in~roduoe any progressive i dea, and I can understand that one lacks 

the oourage to lmdertake it. Force of habit, traditions, are strong and the faot 

that circumspection i s needed be fore altering laws contrives to put obstacles in 

the way. 

It seems that if the Allied Governments were r eally convinced that an International 

Criminal Court is necessary, it could be instituted in a very short times if the 

vast structure or the League of Nations oould be set up in a few months, there is no 

·reason why an International Court oould not be set up in a few weeks, considering 

the preliminary work that has already been done. 

The same applies to the elementary rules or International Criminal law, whioh 

would be a mere oodificatic,n of the existing laws of war , Here again we have sotmd 

bases upon which to work, namely The Hague, Geneva Conventions, eto. A draft could 

be prepared in a few weeks, oiroulated to the Governments and a convention oould 

meet within a short timo to discuss it. 

It is not so difficult r eally, it only needs the impulse of a great nation. 

I suspeot if such impulse were to come from the United States or from Great Britain 

the obstacles would be easily overcome. 

Moreover an International Criminal Court could be instituted even before the 

International Criminal law was dratted, until suoh draf ting had been done the Court 

could apply international treaties, intornational custom, the general principles of 

international law and even judicial decisions and doctrines provided that no aot were 

tried as an offence unless it was speoified as a orlminal offence in the municipal law 

of the accused, or in the l~N of r~s residence at the time of the commission of the 

crime, or in the law of tho pl nco where the orlme was committed. This would oerto.inly 

not provide for~ categories of crime s but until the convention wore drafted it 

would be possibl e to punish o.t l ea.st some of the criminals who would otherwise escape 

p'W'lishment al~ogether. 

Third objection, The opinion has been voiced that in r espect of orima s committed 

w1 thin Germany ago.inst Allied nat ionals, the number of tho so crime s wi 11 bo "rolati ve ly 

small" and that they are in consequence negligibl e . 

Answers I haw gravo doubts £1.s t o t ho "re l ative ly sm.o.1111 number of these crimes: 

the number of Bri tish pr isonor s of r who ar i n Ger llllln hands is of eourso not 

oenside r nbl e when compur ed to thos be l onging to the otro r Allied nat i ons , and the 
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Answers Inertia is a tremendous obstaole, not easy to move. It has always been 

d1f:f1.oult to introduoe any progressive i dea, and I can understand that one lacks 

the oourage to undertake it. Force of habit, traditions, are strong and the faet 

that circumspection is needed before altering laws oontrives to put obstacles in 

the way. 

It seems that if the Allied Governments were really convinced that an International 

Criminal Court is necessary, it could be instituted in a very short times if the 

vast structure of the League of Nations could be set up in a few months, there is no 

·reason why an International Court could not be set up in a few weeks, considering 

the preliminary work that has already been done. 

The same applies to the elementary rules of International Criminal law, which 

would be a mere codification of the existing laws of war .. Here again we have sound 

bases upon which to work, namely The Hague, Geneva Conventions, etc. A draft could 

be prepared in a few weeks, circulated to the Governments and a convention could 

meet within a short time to discuss it. 

It is not so difficult really, it only needs the impulse of a great nation. 

I suspect if such impulse were to come from the United States or from Great Britain 

the obstacles would be easily overcome. 

Moreover an International Criminal Court could be instituted even before the 

International Criminal law was draf'teds until such drafting had been done the Court 

could apply international treaties, international custom, the general principles of 

international law and even judioial decisions and dootrines provided that no act were 

tried as an offence unless it was speoified as a oriminal offence in the municipal law 

of the acoused, or in tho l~N of r~s residence at the time of the commission of the 

orima, or in the law of the plnco where the crime was committed. Thie would certainly 

not provide for!:!!_ oategorios of crime s but until tho convention ware drafted it 

would be possible to punish o.t l east some of tho criminals who would otherwise escape 

punishment al~ogether. 

Third objection, The opinion has been voiced that in respect of orimes committed 

within Germany against Allied nationals, tho number of thoso orimes will bo "relatively 

small" and that t hey are in consequence negligibl e . 
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the nwnber of British pri soner s of war who a. r e in Gorman hands is of course not 

oensider abl e whon compar ed t o thos be longing to t ho othe r Allied no.t i ons, and the 
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Germans have in their hands no British civilians at all, so that to Britishers this 

side of the problem may be of 11 ttle interest. But to the oountries whose whole army 

has been and still 1s in oaptivity the interest is considerable indeed. 

I see no reason why the proportion of war crimes committed against prisoners of 

war should be less than aftor the last war, when over 100 oo!lll1anders of prison camps 

figured on the first list of war criminals, and when more than half of the test oases 

submitted by the British Goverl1l!Bnt to the Leipzig Court (four out of seven) oonoerned 

ill-treatment of prisoners of war. 

This time there are not only the prisoners of war: there a.re at this moment 

about 6 million foreign workers in Germany, the great majority of whom are Allies. 

Th~se people are oanmitting acts of sabotage, are escaping from their work and have 

oreated so many difficulties for thoir Nazi employers that special oommi ttees have 

been instituted to deal with them, so that those who refuse to work or break disoipline 

are sent to prison or to speoial institutions. It would be a wonder if in respect 

of all these people who have been forcibly carried away, their unwillingness to work 

for their enemies had not caused the Germans to take, not only forceful, but criminal 

measures against them in a considerable number of oases. 

Finally there are the Jewish victims in respect of whom the President of the 

American-Jewish Congress told President Roosevelt on 8 December, 1942, that they now 

numbered at least 2 million and that another 5 million were in danger of extermination. 

It seems that, when measures are framed to provide retribution for the whole of 

the war crimes, these throe categories of viotints which comprise mn.ny milliomof 

persons should not bo overlooked and deprived of any protection. 

Fourth objections Why not uso martial or military law nnd allow military courts or 

commissions to deal with vra.r crimes a.f·cer the war? 

Answers I would not havo montionod this objection had I not heard it several times 

brought up by distinguished lawyers. 

It is not necessary to point out to tho learned members of our Conmdssion that 

martial law and military law are vory different from each others 

Martial "law" is not a lo.w, no more than tho "law" of tho jungle . In England 

it has four difforont meanings; on tho Continent it has no positivo oxistenoe. 

"Military lnvr" on tho contrary is concroto s it is ombo i od in written rulos and 

Statutos. But it is diffor cnt in oo.oh oowitry, and applies mainly to mombers of tho 

Forces, oxooptiono.lly to oivilio.ns or i nhabitants of an oooupiad 001.mtry (in Englands 
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"British 1anual of ilitary Law"; in U.S.A.: "Rul es of Land Warfare"; in Belgium, 

"Code Penal Militairo" and "Code de procedure Penale ilitairo"; and so on). 

If England had boen invaded in 1914 and the Germans had cemmitted crimes here, 

there is litt le doubt that, after victory had been won, the British ordinary Courts 

would havo dooided that they had jurisdict ion to judge those criminals (0,0ntrary te 

the doctrine held in U.S.A. in Coleman v, Tennessee etc •• ). And if ordinary British 

Criminal Courts had been denied jurisdiction, on the grounds that the Federal Courts 

of U.S.A. had held that this was "contrary to international la.w", it is doubtful 

whether British Courts would Willingly have submitted to such foreign doctrine. 

This is exactly the position in which Continental Courts were placed by the 

Versailles Treaty, whereas the ordina:r:l Courts of the occupied countries had juris­

diotion to try war on.mos committod in their country, the authors of tho Peace Treaty, 

disregarding such jurisdiction, and accepting the American doctrine proposed by 

llr Lansing, decided (art. 228 & 229) that war orillKls would be judged by military 

Courts, These provisions could not have been carried out for several reasons, 

moreover their application would havo violated soma Continontal Constitutions. 

The oonolusion in rospect of orimos oonrnitt.ed in Allied countries is that no 

att.empt should be made to substitute, inside such countries, the jurisdiction of 

military Courts to the jurisdiction of the ordinary Courts as was done in art.228. 

That mistake should not be repeated. 

As to crimes conuuitt.ed in Gennany, Allied Military Courts or Courts-Martial 

havo no jurisdiction to try such crimes, 

It is true that such jurisdiction could be conferred upon them but in order tt 

obtain this object it would bo necessary thats 

1, An International convention similar in its effects to art. 228 of the 

Versailles Treaty be drafted, giving to the Allied nations tho right to institute 

military Courts in Germany, to try war criminals according to the nationo.l law of 
the Court, 

2. The necessary modifications be brought to t m internal l egislation of eneh 

country in order to confer special jurisdiction upon military courts to try these 
criminals. 

After tho l a.st wnr t he first of the two wo.s done by the Versailles Troa.ty. 

The sooond pa.rt was never dono, i t wo.s not even at t emp ed , Consequent ly oven if 

the acoused had been surronder od when they wer e domande , tho question of jurisdiction 

ef the military Courts would havo been a se r i ous probl em. 
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In point of fact however, to confer upon the military Courts of each of the 

Allied countries jurisdiction to try Germans, civilian or military, accused of having 

oommi tted in Germany crimes ago.inst the nationals of their oo\llltry would be in m:y 

opinion a gross mistake: The Institution of such courts summarily administering 

foreign military justice in Gennany would be purely vindicative; only an International 

Court composed of professional judges before which the accused would enjoy the 

guarantees of a fair trial, with the opportunity of defence and the assistance of 

couneel would be admissible 
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CONFIDENTIAL: NOT FOR PUBLICATION 

INTERNATIONAL CO. ISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 

Dr de BAER'S SUB-CO -UTTEE 

on the 

.m.ANING AND SCOPE OF WAR CRL~ S Etc•, 

Answers to Questionnaire 

POUND . 
(Professor Glaser) 

The terms of reference of the Sub-CommitteA are as follows: 

To examine am state: (a) The scope am meaning of the conception of war crimeu 

(b) the extent to which the punisllnent of war crimes can be achieved by means of 

the application of national law, including military law, and by means of national 

jurisdiction both military and non-military; (c) what war crimes cannot be dealt 

with in one of these ways. 

In answer to Mr de Baarts note to Members of the S· b-Committee, I have the 

pleasure in expressing my opinion as followss 

In my answer to Profess,?r McNair; s questionnaire I already expressed my view with 

regard to the tribunals: that in my opinion it W0uld be advisable to adopt national 

jurisdiction as a principle. Internntional jurisdicti Dn should be established only 

tor special oases where justified by exceptjonal circumstances. 

The reasons justifying nntic!..al :·uri sdicti on a.re rm.nifold. First of all it 

is obvious that the administration of justice for the so-called war-crimes should be 

very rapid and efficient. The trials in this domain should be closed in a short 

period after the war is over~ This could be done only and exclusively by natioml 

oourts. The machinery of international tribunals io in its very nature complicated 

and slow. At any rate tho oxporience in this dome.in does not encourage optimism. 

The further reason for such national jurisdiction is to bo found in the moral feelings 

of the now enslaved nations. Beyond doubt one of the main aims of the administration 

of justioe is to sa tisfy the moral feolin&s of the nati cn wounded by the offender. 

This oan be done only if tho nation has oonfidenoe in t he tribunals, and such 

oonfidenoe is only possible woo re the tribunals aro comi:osed of those who belong to 

the nation itse lf, who f ee l with it, who understand its n eds , its sentimmts, its 
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faith. Finally we must r emember t hat t he administration of justice by national 

courts is also dictated, undoubtedly , by the interest of justioe itself. The so called 

principle of i mmediacy r equires that the trial should take place where the crima has 

been comnitted, and in such a manner as to enable the jooges to hear and see all kind 

or relevant evidence, and to pass judgrmnt on their own observations. It is under­

standable that all these conditions require national courts. 

There are twofold argwoonts quoted in favour of international jurisdictl.on. 

First of all that the national law of the respective co\Ultries would not cover all 

the wrongs and damage done by the invader. If this is true, and I think that it is, 

the only solution would be to supplement the respective codes in an appropriate 

;anner. Such additions could not be criticized as being a break with the principle 

11 null um crimen sine lege", because this principle concerns in particular the illegality 

(lawlessness) of the action performed by the doer, and it is obvious that the crimes 

committed by the enemy were forbidden, tmrefore lawless even at the time they were 

committed, according to national am international law. Apart from this it is worth 

while mentioning that this argument cited against national jurisdicti. on, would even 

if justified, equally apply to international oourts because, they too, "M:>uld have to 

have new legal basis for prosecution, trial and punishnent. 

The second ar~nt against national law and in f avour of international 

jurisdiction, is that extradition would be obtainable only and exclusively for trials 

before international courts. This argument is doubtful insofar as in either case, 

establishm3nt of national or international jurisdiction: it would be necessary to . 

stipulate for the immediat e delivery of the accused in terms of the annistice. It 

see1Jl8 to me that it would not be difficult to obtain such clause even in the case of 

national courts if assurance wer e given of the impartia:ity of such courts. Such 

guarantee could consist, as Profe ssor 1oNair suggested, in the admission of some 

"international" obser ver s . 

As regard s the Polish Code of 1932 (Penal Code ), t his already provides for the 

puniahoont of crime s commi t t ed abroad against Poli sh ci~izens. 

I oite Article 5 , 

In this connection 

"The Polish law is appli cabl e t o f oreigner s who have commi t ted an offence 

abroad., directed agai nst the welfare or i nt e r est of the Poli sh State , of a 

Polish oi tizen , or of a Poli ::: h juri di cal per son". 
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On the other hand this Code, liko mo.ny others, does not oover all kind of orimes, 

committod by tho invader. Unfortunatoly our legislator was not so ingenious as was 

the invader. For example it would be difficult to find a provision in our Code 

a~plicable to suoh oases as compelling young women to bocomo pregnant against their 

will, physioal and mental torture, transfer of population, establishment of ghettos, 

and so on. But even could our Code bo so interpreted as to oover such crimes, which 

is not the case, the pW1iehmants provided therein are not sufficient to meet such 

crimes. 

In this connection it is worth while remembering tho.t the Germans abandoned 

the principle "null um orimen ••• •" a long time before war broko out, 821d that they 

introduced retroactivity of penal legislation in Poland for so-called political 

crimes which enabled toom to punish those Poles who rebelled against the Germans in 

Silesia somo twenty years earlier. 

I quite agree with tho suggestion that it Wt>uld bo advisable to prepare now a 

liet of orimea for which extradition should be st..ipulatod in the armistice. 

,, 
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I. 

INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 

Dr de BAER'S SUB-COWITTEE 

On tho 

MEANING AND SCOPE OF WAR CRI.\iES Eto., 

Answers to Quostionnaire 

GREAT BRITAIN 
(Professor Lautarpacht ) 

With rogard to paragraphs (3) and (4) of Dr de Baer's note . assuming that 

tho sub-oomndtteo are in a groomont with tho viow put forward in my Memorandum 

and roproduood in Dr do Baer•s noto, tho following is suggested as a tontative 

list of cr iroos v.rith regard to which the immediate han:ling ovor the accused 

ought to bo sought as an ossential oondition of tho armistice: 

1. Grave crimes against person and property oommitted without any 

pretence of legal authority or order, i.o., crimes of priva-oo lust. 

Those inoludo murder. manslaughter, infliction of grievous bodily 

harm, torture, false imprisoruoont, blackmail, rape, theft and pillage 

on a large scale. 

2. Plunder, inflic t ion of grievous bodily harm, and torture conmitted 

under oovor of legal authority or in obodionce to suporior orders. 

3. Participation in and exeoution of judicial sentences clearly contrary 

to international law and r esulting in death, bodily disablemont, or 

prolonged deprivation of libe rty. 

4. Ordering of or permitting or participati on in massacres of civilian 

population or of prisoners of war. 

5. Ordering of or per mitting or participation in mas s executions of 

hos tages . 

6. Ordering and exe cut ion of rg.o asures of onforood pro stitution. 

[Thi s ~111 covor, among others sterili sati on of womon by doctcrs ]. 

7. Order i ng of and pnr t i cipation by offi ci a l s in administr ati 

det ent i on in concont r atl on camps , ospooial l y in cnsos r e sult in in 

deat h or nt a l or bo i l y di snbl emont. 
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s. Ordering of an participation by officials in measures of deportation 

for compulsory labour, 

9, Ordering of and participation by officials in measures of racial 

segregation and extermination agaihflt tho Jewish section of the population. 

[This particular war crime is of a novel character. But so is ii the 

annals of military occupation the deliberato and proolaimed policy of 

Germany to achieve through segregation, acoompanied by denial of 

adequate food and medioal eervioee, the extermination of the Jewish 

population in the territories under her control. For this reason the 

policy of racial segregation directed against the Jews appears as a 

specifio war orime in the memorarda submitted by the various members of 

the CoIMli ttee. The number of persons e.ssociated with that polioy of 

extermination to a degree sufficient to wo.rrant prosecution before tribunals 

must neoessari;y be limited. However, the cruelty and the moral and 

physical suffering inflicted upon a substantial section of the population 

of the oooupied territories as the result of that policy of oxtennination 

are suoh that its execution ought to be specifically branded as a war 

cril!le so serious as to justify inoluslon among the crimes in respe ot •f 

which the handing over of the principal persons responsible must be 

insisted upon as a condition of the am,.1.stice]. 

10. Forcing the civilian population to take part in milit!i.ry operations 

and preparations in a manner oaloulated to endanger the life of civilians 

(such as digging trenches in ·tho neighbourhood of military operations or 

using civilians as a shield for ndvanoing troops). 

11. Deprivation of localitios and di1triota of foodstuffs in a manner 

calculated to expose the civilian population to starvation. 

12. Bombing of centres of civilian population for the sole purpose of 

terrorization as in the case ot the bombardment of Rotterdam. 

13. Bombing or machino-gunning of oivilian refugees trom the air, 

14. Firing on boats with survivors of torpedoed merchant vessels. 

[The sinking of merchant vossols without warning or the ordering of suoh 

sinking, as well as the bombing of roorchant vesse ls am the ordoring of 

such bombing, a ro not included in this list. It is not suggostod that 

thos aots do not consti tut.e war orimos - in particular on the p rt of 
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those r esponsiblo for tho orders. However, the controversy vrhioh has 

ranged round this a spoct of sea warfaro and the fact that the latter 

has become part of a policy of reprisals pursuod by both sides seem 

to indicate a procedure differ ent from that to be followod with regard 

to other grave war crimos onumorated in the presont list. 

o.pplies to mine-laying in violation of existing law]. 
The same 

15. Mo.ltreatmont of prisono1·s of war. 

16. Using or ordering the uso of dum-dum bullets and other munition and 

woapons prohibited by international law. 

17. Deliborate attacks upon hospital ships and grave violations of the 

Geneva Convention on the Treatment of Siok and Wounded. 

18. Ordering or permitting refusal of quartor or execution of orders 
to that effect. 

II. The above list doos not inoludo such war orimas as arbitrary destruction 

of property, unlawful roquisttions, removal of private and public property, 

confiscation of property, usurpation of authority and alteration of existing 

laws in excess of the powers conferred by international law, administrative 

and legislative moasuros taken as the result of tho unlawful practice of 

annexation during war, imposition of colloctivo penalties, destruction of 

buildings and monuments of religious, charitable, scientific and historio 

character, imposition of inferior civil status, measures aiming at tho 

destruction or dobasemcnt of tho cultural life of the population of the 

occupied t erritory and the liko . All these are war crimes, but, for tho 

reasons stated in my memorandum, they ought not, in my view, to be included 

among the cri mes i n r es po ct of which immedia to handing ovor is· to be demanded 

as a condition of the armistice. This doos not mean that no penalty ought 

to be exactod for those crimes . 

to demand tho handing ovor of persons responsible nt somo future dato. 

But their trial doos not present those e l ements of political and moral urgency 

as in t he ca.so of tho · other vro.r crimos as enumer at ed a bow . 

Tho United Nations must r osorve tho right 

III. The trial of tho por s ons r osponsiblo for wnr crimes enumer ated in tho 

prooodi ng puragr nph (II) mi ght bo ontrustod to n.n Int ernational Criminal Court 

to be created ns po.r t of t ho gonor nl international sot t l omont. 
Jurisdiction 



- 20 -

over these orimss seems to me to be the prinoipal, if not the only, subje t­

matter of the jurisdiction to be conferred upon the International Criminal Court 

in oonnection with the prosecution of war orimes. Any jurisdiction of the 

International Criminal Court will not probably be due, to any appreoiable extent 

to the operation of the territorial principle. Even in those few States in 

which the territorial principle would prevent the assumption of jurisdiction 

over some categories of war criminals, legislation oan be speedily introduced 

and passed to circumvent that diffioulty. It is not easy to imagine a more 

compelling oause, politically and otherwise, for remedial legislation. 

'IV, Similarly, it is not praotioable to expeot that some of the "residuary" 

jurisdiotion of the International Criminal Court will be cal led f'or by the f'ac,t 

that in respect of a number of war criminals several States will olaim and ha.ve 

jurisdiction. For the number of' individuals in this oategory will be snall. 

At the same time, although their number will not be large, it will probably 

include some of the most prominent war criminals, namely, p~rsons of high 

executive and military authority whose orders oovered acts performed in 

several countries. This oategory of war oriminals will deserve and, for various 

reasons, oall for speedy and exemplary punishment. It wi 11 certainly not be 

reasonable to expose that punishment to the delays inevitably connected with the 

establishment of an International Criminal Court. 

V. For these reasons ; if the sub-committee and the General Corrmittee are to recom-

. mend the esta.blishme 1t of a.n International Criminal Court for adjudicating on what 

has been described as the "residuary" se@nent of cases, it will be advisable te 

ooncentrate on that a spect of residuary jurisdiction which arises from the 

prosecution of the less grave war crimes as enumerated above under (II) rather 

than to strees the effect of the territorial principle or the joint jurisdiction 

of a number of States , 

VI. As stated in Dr de Ba.or's note , it ie wi thin the compet ence of the sub-

committee to enquire to what extent provision should be made for trial by nn 

'International Crimina.l Court of war crimes with gard to which mtmioipal OO\U"ts 

possess jurisdiction, but rhich, by reason of interna.l or external difficulti a 
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ought, in the opinion of the judicial or the politioal authorities for the 

State oonoerned~ to be tried by an International Court. 
No such possible 

dift'ioulties ooour to me, exoept, perhaps, the unoertainty as to the rule 

of international law on any partioular question. 
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Thie Sub-Comnittee has been asked, inter a!!_a. to examine and siate 

"the extent to whioh the punishment of war orimes can be aohieved by means 

ot the appUoat1.on of national laws, inoluding military law, and by means 

et n&t:1 onal jurisdiotions, both m1111ary and non-military." 

It would aSBiat the Sub-C0111ni ttee if, i'or eaoh nation, the members of 

the Oomittee would be good enough, atter oonsulisation, to prepare a statemn1', 

ae detailed as convenient, on the following questions1 

(1) In what oiroumstanoes, if' aey, does the law or your country 

oonter upon oourts jurisdiotion to punish orim:.!.nal acts committed 

abroada 

(a) by nationals, 

(b) by aliens? 

(2) Te what extent, if any, does the tarrito?.·ial prinoiple of' your 

oriminal law confer upon your courts jurisdiction in respeot of 

oriminal aots conmi tted by aliens on the high seas or from the 

air above the high seas against ships or persons on board ships 

flying the flag of your oountry? 

(8) What law do the military oourts of your country apply? Do they 

apply a special military oode or the ordinary municipal oriminal 

oode? Are they authorized to apply "martial law", "the law of' 

war" or "international la.w"? With regard to what oategories ot 

persons have they juri sdi oti on? Does tho latter embrace both 

soldiers and civilians? In the matter or jurisdiction over 

oivilians, what i s the position with r egard to enemy nntionalea 

(1) in national terrf.tory, (2) in enemy ·t erritory in the event 

of' your armed force s oooupying pe.rts of enemy t.erritory? 
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To what extent is the jurisdiction of' military courts in your 

oountry atfeoted by the territorial prinoiple (if' any) of your 

criminal law, i ~e., the principle that cou!'ts have jurisdiction 

to punish such aots only as are committed in national territory! 

(The object of this question is to eli~it bo what extent, if' any, 

the general terms of the jurisdiotion conferred upon military 

oourts in respect of war orimes exclude or modify the application 

of the territorial principle). 

(4-) In case the law of your country dDea not a·i.1thorhe oi vil or/am 

military trib~ls to exercise jurisdiction in respect of crimes 

oommitted abroad, what are the legal and political dittioulties 

in the way of a change in the existing law in the direction of' 

conferring such jurisdiction upon milita::·y or civil tribunals 

or both? 

(&) Does the law of your country adequateJ.y ~r,,vide for the punishment 

of all war crimes which have been comrni tted in your country? 

(8) In case the answer ~o question 5 is in t~3 negative, what are the 

legal and poli tioa.l difficulties in the v:-a:y of' a change of the 

existing law i n tho direction of' making su,,h adequate provision! 

Same members of' the Conuni ttee to whom this ques·;ionnaire is sent may 

perhapa have answered some oi tha questions 1n cormecti on with their m.ember_sht.p 

. ' 

et the London Internati onnl Assembly Committee. Thoy may find the answers sent 

to that Co1111littee useful for the purpose of ansvrer!.ag the onolosed questionnaire. 

!Nt it h hoped that your answer to the present quest'"ionnaire will be complete 

in 1teelt. 

M. de Bl.ER. 
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Dr de BAER 'S SUB-COIDitIT'IEE 

NA TIONAL LAWS AND JURISDICTIONS 

Answers to Questionnaire 

BELGiffi4 
(Dr de Baer) 

Thie Sub-Committee has been asked, inter alia, to examine and state "the extent 
to whioh the pmrl.shment of war crimes oan be aohieved by means ot the applioation of 
national laws, inoludirig military law, and by means of national jurisdiotion11, both" 
military and non-military'' . 

It would assist the Sub-Committee if, for each nation, the members of the 
Committee would be good enough, af'ter co'lsultation, to prepare a statement, as 
detailed as convenient, on the following questions, 

( 1) In what circums tances, if any, does the law of your oountry oonfer upon 
courts jurisdic·t;ion to punish criminal aots committed abroad: 

(a) by nationals: (b) by aliens? 

The principlo whioh gover ns the whole matter is laid down in art. 4 of the Penal 

Codes "no offence conmitted outs:i.de Belgian territory, whether by Belgian nationals or 

by foreigners, is plDlishable in Belgium exoept when otherwise provided by law''. 

Aooording to this prinoiple ~ha rule is that Belgian criminal law applies only to 

offences oolll!litted within Be l6i ll'll~ and that in respeot of offences oormnitted abroad, 

Belgian oourts have no juriBd."..c': i on, except when Belgian law provides that they have. 

Belgian courts have in thi s ,~ ~po j t n~ discretion an1 t helr right to take oognizanoe 

ot suoh oftenoes · s strictly ~'i.n ~l ed o instances in re ~pa ot of v.bich jurisdiotion 

ha1 been expressly ocnfe r 1·ed :l~>r.:1 l he:: r. . 

Suoh jurisdiction has b .. m e£pr e ssly oonferred in t he following oasess 

1. As to_of~e-~-~r.:1 -.::~: i a.bi:-~a.d by Belgians: 

(a) By virtue or art. 6 t o ~ of Lne e lgian Code d'lnstruotion Criminelle any Belgian 

subject who outside Belgl territory has oolllllitted anyone of the following crimes 

may be prose cuted be fo~e tho Be lgian courts and p1.mished according to Belgian laws 

(1) Any orime against ti0 ~ ~urity of the State , 

(2) Any ori conoorn·· ·1., count erfeiting of Belgian currency, Stat.a papers, sea.ls, 
eta. ps , oto •••• 

(3) Any cri o ooncorning or conne cted with oount erfaiting or foreign currency, 

but in t his co.so roco() i.ngs oM only be tako if the foreign government 

concor m d not ifio t a c rimo to t he Bo lgin.n a uthorities. 
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(4) Any orime or misdemeanour oonmitted against any Belgian subject, 

(5) Any orime mentioned in the extradition law or any orime oonneoted with 

duellings in this case he oan be prosecuted in Belgium either if the orime 

is notified by the foreign government or if the victim or the viotims' 

family lodge a complaint, 

(6) Any crime conneoted vii.th slave traffic provided the accused person is present 

in Belgium ar-d can be summoned there in view of his trial before a Belgian 

oourt. 

(7) Any crime connected with white slave traffic provided the aoouaed person 

is present in Belgium and can be sunmonad there in view of his trial before 

a Belgian oourt, 

(8) Any crime connected with obsoene publications, 

(9) In somo limited cases some crimes or misdemeanours in matters of forestry, 

fishing, am garr.0 laws. 

(b) Members of the Belgian Forces abroad who have committed any crime abroad oan be 

dealt with by the B0lgie.n military tribunals aooordlng to Belgian military law. 

2. As to offences 00I1DT.itted abroad by foreigners: 

Any foreigner who has committed abroad any of tho following offences may be 

prosecuted am t ried 1n Belgjum am plmished according t~ Belgian laws 

(a) In the two following c?. ses he may be tried in Belgi1.111 whether he is a prinoipal 

or an accessor-1, whether ~c i s residing in Be lgium or not, whether he las there & 

domicile or not; in othe r w0rds he oan be tried in absentia, even if ha has never 

set his foot on Belg .. o..n soi l: 

(1) Any orime against -t he secu:-ity of the State, 

(2) Any ori:ne concer1:..i.n3 c':J::r:terfdting of Belgian currency, State papers, seals, 

stamps ., etc •••• 

(b) In the following cases t h3 fore igner may be triod in Belgium, provided that ho 

hae either his domicile i !l Belgium, or that he is present in person in Belgium 

(either voluntarily o~ by c ffipulsion, after his surrender has been obtained) so 

that he can be summoned t he r e to appear before t~e courts 

(1) In the o so of any c. imo concerning or oonnectod with oounterfeiting of 

fore i gn currency, (in this caoe proceedings wi l l only bo taken if the foreign 

govorruoont ooncerno notified t his criloo to tho Belgian authorities), 
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(2) Any foreigner who, outside Belgian territory, takes a part (either a, a 

principal or an accessory) to any orime, committed abroad by a Belgian 

subject and mentioned in an.ewer to no.l here above, may be proseouted an! 

tried in Belgim either together with the accused Bolgian or after his 

of'nviotion. 

(5) Any foreigner who, outside Belgian territory, is a part (either as a 

prinoipal or an acces ·ory) to an orime ooumitted in Belgium. (From this 

follows that any par e _1 who, within an Axis country orders a orime to bo 

oomni tted in Belgian territory oomes under the jurisdiction ot Belgian 

oourts provided that he is either present in Belgim or can be summoned 

there at his domicile.) 

(4) As tx, crimes oonmi tted from abroad, whioh are to talce efteot in Belgima 

A typioal case would be if a bomb were sent by post trom abroad into 

Belgim to explode there, and killed a resident or Belgiuma although such 

a case is not ruled by any Belg18l\ law, and although opinions are divided 

aa to whioh court has jurisdiction, it seems that this would be & oaee of 

dual jurisdiction for both the foreign am the Belgian oourt. The same 

would apply if n gun vrere fired f'ran a neighbouring country to kill a 

person on Belgian s-,il. As to a bomb droppe'i from a foreign airoratt 

upon Belgian territory the oase is even olee.rer, for Belgian territory 

extends to the air vrhioh is above the country. 

(o) Arter the last war some foreigners (Germans), who had ooillllitted ottencea against 

member, of the Belgian Force s of Oocupation in tho Rhineland, wero tried ani 

eentenoed by the Belgian Military Tribunals f\motioning in the oooupiod 1onea, 

Such action, however justified it may have been in fnct, was not founded on any 

provision of Belgian l aw, o.nd it oould not havo beon done in Belgim w1 thout 

flagrant violation of the Constitution. 

(2) To what extent, if any, does the territorial principle of your criminal 
law confer upon your courts jurisdiction in respect of oriminnl acts 
oonmitted by aliere o~ the high sens or from tho air above tho high soas 
against ships or ~e rsons on boo.rd ships flying tho f'lo.g of your country? 

Although there is in Belgian lnw no explicit provision o.ffinning that a ship 

flying tho flo.g of Bolgium 1s doemed to bo ll pe.rt of Belgio.n soil, thero 1e a etntuto 

conferring upon Belgio.n oourts jurisdiction in rospeot of offences committed on 

~~~an ships, eithor by Be ~ i ans or by aliens. I n tris 00.se too rules montionod 

-
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in tho answer to question 1 apply: therefore there is l j ttle doubt that if a Belgian 

•hip on the high seas were attacked by a foreign ship o· aircraft, the onme, the 

etteot of whioh was to be obtained on the Belgian ship, could be construed as belonging 

t., the jurisdiction of Belgian courts. 

(3) What law do the mil:i tary courts of' your count.·ry apply? Do they apply a 
special military code or the ordinary mtndcipul criminal oode? Are they 
authorised to apply ''martial law", "the law o-£' wa:i:-" or "international law"T 
With regard to what ca.tego::-ies of' persons do th3y have jurisdiction? Does 
the latter embrace bo·!;J-. soldiers and civilianr~7 In the matter of' jurildiotion 
over civilians, whe:t i s the position with rega?"J to enemy nationals (a) in 
national territory, (b) in enemy territory in the event of' your armed toroo1 
oooupying parts of enemy territory? To what extent is the jurisdiotion of 
mill tary courts in you-:- country af'feoted b-.1 t:ie te1·ri torial principle (it any) 
of your criminal law, i.e. the principle tha'l; oo ·!·ts have jurisdiction to 
punish suoh aots only as are oommi tted in nat.i.c ial territory? (The object 
of this question is to elicit to what extent ., H' any, the general terms of 
the jurisdiction conferred upon military courts in respect of war crimes 
exclude or modify +,he application of the terr:, torial principle). 

It h difficult to answor this question in a fev, w.:,rdss first of all some 

explanation 11 needed concerning tho particular nature and the jurisdiotion of' Belgian 

military tribunals am oonoerning the law which tmso tribunals apply. 

(a) Nature and laws The military courts of' Belgium are not the equivalent of British 

"military oourts". In this matter, like in many othere , homonyms are apt to mislead. 

British military courts are. as I understand t'rom the B~i~ish Manual of Military Law, 

temporary courts, distinct from statutory courts-martial, which o.re instituted in time 

ot war by the will of the military oOlllllMder and under his porsonal responsibility, 

the law which they dispense is military law, i.o., the wL ·.1 or tm military commamor 

aa neoeHitated by ciroumsto.ncos, and this implies tho s..icpemdon of ordinary lawJ 

1 t 11 in fact simply mili to.ry o.uthori ty exorcised in a cc,, :.--:lo.nce w1 th the customs of 

war and only limited by nocossH •• 

There is in Belgium, no f.l~uh,alent of' British 11mil1 .;;;• r.y courts" or of American 

"military oommissions". 

Belgian military tribtmals, which include courts-mnr.io.l (Conseils do Guerro) am 

a oourt of appeal (Cour Milito.ire), are regular permanent courts which tunction in 

peace-time as vrell a.s in ti.mo of wa.r. thoy are in no subordinate position towards the 

military commander but a.re indepondont courts in tho same way a.a the ordinary oourts. 

The law which thoy apply is a. criminnl sto.tuto which is c llod "Code Ponal Mili ta ire" 1 

it is aupplementod when necessary by the rulos of' Belgiru. "rdino.ry criminal law (Code 

Pinal), but never do those courts apply to offendors oither the law of wnr or inter­

national law, or martial l aw. They have thoir own statl·.t'1ry rule s of procedure vd\ioh 

are known as Codo do Procodur~ P6no.l e Mi lito.iro. Those rulos nr o oqunlly striot 
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as any other ordinary criminal rules of procedures Belgian military courts are no 

more allowad to depart from these rules than any ordinary cr:lminal court may disregard 

its own. 

(b) Jurisdictions Whereas civil criminal courts are g~vernod by t h:) leading prinoipl• 

ot territoriality of criminal law (i.e., they have jurisdiction only as regards ottenoee 

oonmitted within the territory of their venue, but irrespective of the nationality ot 

the accused), the jurisdiction of military courts on tho contrary is governed by the 

principle of personality ( 1 • e •, military law applies, and the military court has 

juri1diotion to try any offen:ler who is a member of the Forces under the military 

oommancl near whioh it fwotions, irrespective of the place where the offence was 

eommi t tad) • 

There are, it is true, some exceptions to this rule in time of war, when military 

oourts have jurisdiction to try not only soldiers, but also civilians aooused of orimea 

qainst the safety of the State. But generally speaki~tg military law is personal 

rather than territorial and the military courts are not f~eoluded from punishing otfenees 

whioh were oanmitted outside the territory of their venue. 

It has been pointed out above that Belgian military courts do not dispense any 

ether law than the Belgian Code Penal Milito.ire they have E.9..~ app2.ied =?.1 other law 

even when, after the 1918 Armistice, they were called upo~ to function in the oooupied 

Rhineland. 

In oooupied Rhineland, their regular functions wex e the same as in Belgium, 

i.e., to try - and to pass sentences upon .. members of t.h-J Forces who had committed 

offences. Alongside with this .I;?.~ jurisdiction, the se courts assumed the right 

to try Rhineland civilians whenever they had coillllitted o!'.:'ences interfering with the 

rights or the safety of the Forces of occupation. (Th Jasis of this right was found 

in a proolrunation by arsha.11 Foch, but not in any Bel gi an l aw, therefore the exercise 

et such jurisdiction would have been illegal in Be lgio.n t .)rri tory and could only be 

tolerated because it was happening abroad). Thus t hose court s imposed punismoonts 

upon German civilia ns for the fts to tho pre judice of - 0r for murder of - members of 

the Allied Forces of oocupati c,n. But, evon rhon hoy ha.cl o.ssumod jurisdiction in 

this wny, they did not appl y "marti al l aw" to the oa se s which wer o brought be fora them, 

but the ordinary rule s of Bo lgia.n l aw, to whioh thoy moE> t str i ctly adher ed. Moreover 

tho crimes in r e spect of which the so courts assumed jurisdi ction we re strictly limited 

to crimes which hnd been oonmittod during the oooupa.tion ( i. e ., after the Annistice): 

in no onse did t he ir juri sdi cti on extend to tho p,mi shmen·:; of wha t we call "war orimee" 

-
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nor did they ever attempt to asswne jun.sdiotion in re speot of such crimes. 

From this follows that Belgian military oourts have no jurisdiction to try on.mes 

whieh wre oommitted in Belgium during the German ooou-Jation (i.e., "war orlmes"). 

To sum ups 

1. Belgian Military Tribunals apply a special military oode, supplemented, when 

neoeeaary by the ordinary mimioipal oriminal oode. They do not apply either "martial 

law", or the "law of war", or "international law". 

2. A■ a rule, they have jurisdiction over members ot the Forces only. 

Sxeeptionally hOW8T9r, in time of war, their jurisdiction extends over oiviliana in 

reapeot ot a wry limited number ot ottences. 

3. With regard to enetey" subjeots1 

(a) in national territory, even in time or war, the mere fa.ot of being an enemy 

aubjeot does not subnit an accused to the jurisdiction ot military courts, 

(b) in eneJD¥ territory, military oourta have, in 1919- 1920, by reason of emergency, 

aaaumed jurisdiction over civilian inhabitants who had 0011mitted offences atfeoting 

the aatety of the army of oooupation. 

(4) In oase the law of your ootmtry does ·not authodse civil or/and military 
tribunals to exercise jurisdiotion 1n respec·t of crimes oonmi tted abroad, 
what are the legal and politioal dittiouties ln the way of a change in the 
existing law in the direotion of oonferring s;;.oh jurisdiotion upon military 
or oivll tribmals or both? 

In theory, the legal or poli tioal dif.f'ioul ties vth! :,h are in the way of a ohange 

in the existing law are not such as could not be overootn:' s anything can be done by 

legislation "except ohange a man into a woman" as the EQ~lish saying goes. 

Nevertheless passing new legislation is always a matter :..n respect of' which the 

Governments show some relucta.nco. Even in this countr-7 where the body of' legislators 

1■ t\motioning as it does in normal times, there seems t ,) be little inclination 

towards modifying existing laws. It is therefore natu~o.l that Governments in exile, 

cleprived aa they are t'rom the contact ot their Parliament an:l their people, and from 

the valuable opinion of their ordinary lego.l counsellors or advisory bodies, shaw 

little readiness to introduce in their legislation innovations some of which have 

been hitherto deemed inccmpatible with th3 ir legal sysbm, and which, however muoh 

they may seem necessary under the stress of' present oir~unstanoes may ho, in the long 

run, unadvise.ble or contrary to the secular traditions of their ootmtry. Whereas 

in Great Britain, the personnol to plo.n legislati vo r ef,>rma is not lacking at this 

moment, the same oannot be said of tho refugee Alliod Governments, wioao staff 1a 

-
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reduoed to a skeleton and who find some difficulty in performing the daily duties 

needed for their administration. 

In oonneotion with this question (ohange of legislation) there is another reaaoa 

why Governments are at this moment oha.ry of passing legislation oonoerning war orlu11 

It they pau new laws the aots described in these new laws will henceforth be 

punishable orimes, but at the same time it will be aokr.owledging the faot that 

hitherto suoh aots oould not be punished beoause they were not within the soope ot 

the exiating oriminal law. Consequently, if the existing laws are altered, all aots 

oamnltted previously to the modifioation will escape pu.-iishnent, whereas, if things 

are lett as they are, some Governments foster the hope ·chat their oourts, in order 

to met the need, may stretch their jurisprmenoe to oover the oase. 

So muoh tor the praotioal dif.tioulties. Let us nuv, examine the legal a.speot" .. 

of the question, 

1. In rea~eot of oivil courts, 

The whole Belgian Criminal system of jurisdiction of oivil courts is based upon 

the prinoiple ot territoriality. If, instead of this, jurisdiction is to be based 

upon the nationality of the victim, the reperoussions of suoh a ohange may be far 

reaohing, many rules oonneoted with this prinoiple may have to be remodelled, and it 

ls doubtful whether a Government in exile will undertake such a work. 

There are a fevr oountries, such as poland, where any crime oommi tted abroad by 

any foreigner against a Polisa national oan be tried by a Polish court, but the very 

bads ot this theory has met with some opposition and m s not passed unoritioized. 

It is true that legislaticn o(,uld be enaoted, giving Be li;l an oourts jurisdiotion to 

try orimes oomnitted in Axis count ries ago.inst Belgian r..a.:::l onals; it is even po&1ible 

that legislation may be passed g~ving British oourts ju: isdiotion as to crimes ooamd.tted 

in Germany or Jape.n age.inst Briti sh nationals, but it i s doubtful whether suoh 

prooedure would be oonvenient: the accused ~uld have to be brought to this oo,mtry 

together with all the witnesse s and evidenoe, and the ocs·l;aolo or language would have 

to be overoome. Moreover, the idoa that a person who t.ias oommi tted an a.ot inside his 

own oountry, should be tried for that aot by t he courts .>f another oountry, o.ooording 

to a foreign law, is not one t hat will o.ppeal to many la ·,yers. 

But even if suoh a law vre r e enacted, what rould be i t s effe ot? Lot us suppose 

that a new l aw wer e eno.oted on t o mode l of' the Poli sh r 1stem, whioh 1s the sys tom 

that provides tho widest pos sibilit i es of jurisdiction i ;1 r e speot of orimos oommi tted 

abroad by foroigner s , At f i r s t sight, Md on paper, or s ocmmitted a.broad seem 

' j 
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to be adequately covered by these provld.ons. May I be allovted, however, to draw the 

attention of this Commission on the praotical impossibility to carry them outs for 

let us not forget that even these provisions are futile tmless the aooused 9.lld all the 

witnesses oonsent to go to Poland to attend the trial, or tmless his extradition oan 

be obtained. The eventuality of a German criminal voluntarily coming to Poland to 

be tried there oan be safely ruled out. As to obtaining his extradition from Germany, 

ia there anybody who has the slightest doubt that every poasi ble obstacle will be put 

in the way, that the Germans will, with reason, invoke their own laws, which expressly 

forbid the surrender of a national, and that even it the aooused is made to appear 

before the foreign oourt, it will not be easy to obtain the presenoe of the witnesses 

there? We have seen with what success tho Germans avoided the application of articloa 

228-230 nf the Versailles Treaty and we may bo suro that they will repeat thoir 

endeavours to avoid retribution. 

2. As to m111 tary Tribunals s 

In this respoot a disti.notion should bo made between military tribunals 

tunotioning in Belgitm, and the same tribunal, whioh might be tunotioning abroad,. 

(a) As Ngarda' military tribuno.ls functioning in Belgiums If, by mans of logislation, 

a rule wore emoted, providing that porsons ohargeablo with a orima to oo tried by a 

oivil oourt sitting with a jury shall honoeforth be tried by a military oourt this 

would be an encroachment upon the rights of the aocused, and such legislation 

would be oontrnry to art. 98 of the Constitution. The right to try orimes 

(felonies) could therefore not be conferred upon military oourts without the 

oonatitution being violated. 

(b) As regards military tribunals :f'unotioning outside Belgiums For tho sake of' 

clearness, let us put tho question in a ooncroto ways If' Belgian Foroes, bringing 

with them their military courts ware in the future to oooupy n portion of Germany, 
• 

oould these courts bo charged with tho ptmishmont of wnr orimos oommi tted by Axis 

nationals in Belgium at the time when Belgium vms oooupied by Axis Foroos? The 

answer is I Provided of oourse that some international arrangement oonterred suoh 

jurisdiction upon them o.nd provided that the necessary legislation wore passed 

to this ef'fect by the Belgian lagisl.ati ve authority, al though I seo mnny ronsons 

why this should not be done, there is no constitutional impossibility of doing so. 

For, although the nntionals of some countries oondder that their Constitution 

applies to tho wholo world (ofr. the Amerioan delegation at tho Peace Conforonoe 

-
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who refused to give their assent to the proposal that led to art. 227 of the 

Treaty of Versailles beoause this artiole was in disagreement vii th art. 1 of 

the Amerioan Constitution, and although art. 227 was to be oarried out outsid< 

u.s. territory), the Belgians have never oontended that their Constitution 

applies outside Belgium propers thus in 1893 they deoided that it would not be 

applioable to any oolonial possession Belgium might aoquire. 

Pursuant to this, as the provisions of the Belgian Constitut ion de not apply 

abroad, Belgian military oourts funotioning abroad oould be oharged with any kind 

of jurisdiction, (N.B. The sam.0 applies to oivil oourts whioh might be instituted 

abroad) am could be oalled upon to apply any kind of law provided of oourse this 

were done by proper legislation. 

From this follows that !!!l,_ kind of oourts oould be instituted abroad, either 

civil or military or mixed, that such courts could ocmprise either Belgian j\liges 

only, or judges of several nationalities. that such courts could be oharged with 

applying either Belgian lavr or an international oonvention, or foreign law, and 

that even a system suoh as provided in art. 228-230 of the Versailles Treaty 

could be put into operation, provided of course the law to be applied were 

drafted and clearly stated. 

It is needless to say that I have in this paper considered the problem 

exolusivoly \mder th•~ angle of Belgian law, and that, if Belgian law inclw.ed 

such provisions as soctions 363-364-365 of the "Laws am Usages of War on Lan:1 11 

(British Manual of Military Law, Chapter XIV) that my views upon the matter 

would .K'I different, it is a lso needless to say tha'li I do not advocate the aforosaid 

solution. (er. my other note). 

( 5) Doos the law of your country adequately provide for the pwushmnt of a.11 
war orimes which have been oommitted in your oountry? 

A oanplote answer to this question cannot be given at this moment baco.use all war 

crimes cbllll\itted ~ Belgil.111 are not knovm hare. 

However, among tho war crimes we know of, there are n certain numbor o.s to whioh 

it is doubtful whethor tho law providos o. pl.Dlishment, o~hers in r espoct of which , · 

Belgian lm't is corto.inly ino..doquate . 

Hore are a f ew examples s 

(1) Causing doe.th by starvation or exposure, by depriving pe r s ons of she lter 

and/or meo.ne of susteno.noo (o . g. order No. 24220 of Col. Ni kolnosku, Chief of Staff 

of Rumanian 14th Divi sions llolot off Not.cs , H •. • St o.tionory 0ffico 1942, p.6.) 
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(2) ?fass · urder (a) by excessive removal of focdstuff 

(b) by wilful destruction of foodstuff 

(3) Forcing civilians to aot as a soreen for advancing 1.mits. 

(4) Ordering oivilians to remove mines in a mine-field. 

(5) Enforcing enrolment in the army of civilians belonging to territor:..ea whioh 
have been foroibly annexed before any Peace Treaty (e.g. civilians or 
Alsaoe-Lorraine, of Eupen-.ialm&:ly, eto ••• ) 

(6) Annexation of territory (whereby oompulsory enlistment of citizens, and 
oonsequently the killing of such oitizens is ma.de possible). 

(7) The official responsible f~r a regulation whereby the infliction of collective 
or other penalties, illegal by local law, is made possible. 

(8) The official responsible for a regulation whereby arrest, segregation, 
deportation, alxluotion or any removal of populations or individuals are 
provided in violation of the looe.l law. 

(9) Any orime committed by order or a superior authority. 

(lCl Death oaused by action of a Court of Justice: - constitu~d either 

( regularly, Edith Cavell oase, Brussels, Ootober 1915, 

or~ irregularly, oase or Captain Fryatt, Bruges, 1916. 

- with or without jurisdiction, 

- delivering a sentence )in execution of a la-r, 
)in violation of a law. 

(6) In oaae the ans r to question 5 is in the negative, what are the legal 
and political difficulties in the way of a oh<J.nge of the existing law in 
the direction of making such adequate provision? 

The answer to this Question is the same as that W1der question 4. 
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CONFIDENTIAL, NOT FOR PUBLICATIO D. 9. 

INTERNATIONAL COMMISSlO FOR PENAL RECONSTR~TIO T AND DEVELOP~T 

Dr de BAER' S SUB-CO · ITTEE 

NATIONAL LAWS AND JURISDlCTIONS 

Answers to Questionnai :r-9 

FRANCE 
(lfonsieur Simon) 

(1) In What oiroumstanoes., if any, does the law of your oountry oonter upon 
courts jurisdiction to punish criminal acts committed abroads 

(a) by nationals; (b) by aliens? 

Par rapport aux infractions commises a 1•,tranger, la l&gislation p&na.le fran9aise 

pnvoit que,-

1) lorsque 11agent est un Fran9ais, les intraotions les plus graves peuwnt 

itre poursuivies en France, 

2) lorsque 11agent est un etranger, il peut etre p,mi pour lea crimes dirig&s 

oontre la aurettS OU le or&dit de 11Etat f'ran9ais. 

(a) Les orimef:i attentatoires a la su'.rettS de 1 1Etat ou de oontrefa9on du 

aoeau de 11Etat, de monnaies nationales ayant oours, d,.3 papiers nationaux, de billets 

de banque autoris&s par la loi, conmis hors du terri toire de la France, peuvent 8tre 

jug&a ou pouPSuivis en France, d ' apres lea dispositions des lois f'ran9aises, quelle 

que aoit la nationalit& des auteurs et des oomplicesJ mais 11 est neoessaire a tous 

points de vue, de distinguer ~ sQtwnt que las auteurs ou complices de oes infraotions 

aont de nationalit& f'ran9aise OU etrangere,-

S1 lea fa1ts dont 11 s'agit dans l'artiole 7 du Cede d'Instruotion Criminelle 

sont oommis par un Fran9a1s, oe lui-oi, avant son re+,our en Franoe, peut etre pouraui vi 

et jug& par oontwnace (Code d'Instruction Crlminelle, rt.5)J tand1s que, s'1ls aont 

oomnia par un ~tranger, 1 'article 7 exi ge cormne condi t ·L on p~alable de la poursui te 

que cet &tranger soit arrete en France, ou qua le gouve rnement fran9ais ait obtenu 

son extradition. 

L•&tranger, a qui 11 est reprooh6 d'avoir oommis, hors de Franoe, Wl orime oontre 

la aurete ou le or&dit de l'Etat f ran9ais et qui se trouve an fait aux ma.ins do 

l'autorittS f'ran9aise, ne peut pas chappor a l'appli ca i on de l a lo1 p6nale fre.n9ais 

I 
1 -~ 
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en rournissant les justifications prevues par l'article 5, paragraphe 4 du Code 

d, lnstructi on criminelle (':au.C\me poursui te n 'a lieu J O!~re le Fran9ais qui justitie 

qu'il a ~te jug& d&finitivem0nt a l'etranger pour les ~ei ts qui lui sont reprooh&s, 

et, en cas de condamnation, q11'il a subi ou prescrit sa peine ou obtenu sa grlce"). 

Ces conditions sont compl6tees par les articles 75 et suivants du Code P~nal 

qui d&tinissent et punissent l e s crimes et d&lite Mnt:re la. surete extarieure do 

l'Etat (D&oret-loi du 29 ju:i.11ct; 1909, modifiant lea articles 75 a 85 du Code P&nal). 

(b) Les autres crimes d&~inis et punis par la loi fran9aise ne sont 

1uaoeptible1 d •etre pcursuivis Ei t jt~.1 .6s en France, lorsqu'Us ont .Ste perp&tr&s hors 

du terrltoire, que s'ils sont commis par un Fran9&is (ar~icle 5, alin&a 2 du Code 

4'lnstruot1or.. Criminelles- "tout ~an9ais qui, hors du territoire de la Franca, 

s•eat rendu coupable d'un fait qaali f i& de d&lit par 1~ loi f'ran9aise, peut etre 

povsulvi et jug& en France , • l le fait est puni par l a l&gislation du pays o~ 11 

a &t& oommis. Il en sera de mi e s ·i. l' inoulp~ n' a acquis la nationali te t'ran9aise 

qutaprae l'aooomplissement du cri.ne c•u du delit")• 

(2) To what extent, if any_, does the territorial pr·tnciple of your criminal law 
oonter upon your coU!"ts jurisdiction in respec · of criminal acts committed 
by aliens on the high saas or fran the air above the high seas against ship• 
or persons on board s rdps !'lying the flag of y .. ur ool.mtry? 

La loi p&nale fran9aise otant !'expression do la souverainete s'applique dens 

toute 1•&tendue du territ0iro ou s'exerce cette souverein te aux Fran9ais oouine tl 

l•&tranger ("les lois de pcl.lco o do surate obligent -'~o.:s ceux qui se trouvent sur 

le t.erritoire" - Code oivil, a:cti ole 3.). 

La notion juridiquo du t r ri t0il·e ne oomprend pas se tlement 1 1 espaoo contenu 

dana les Hmites de l 'Etat, 11u.i. s , .,s-i le s autres lieux c .l la souverainete exerce 

eon autorite, sa juridic~ior . c t , 1; .• a - dires-

l) la m,n t , : r i -t· ;;rialeJ 

2) les ~ r e .:- ; 

3) les lle·.uc occ-up sen dehors des frontieras, soit en temps 
de pni.,_ . sci t en t emps de guer • ar nos al"l'.Mes J 

4) los p ys ors o:u-ihient&, ou l os consuls ont juridiotion 
en mat~ore p6nale; 

5) l e territoire aerien. 

Les tribtmaux fran9ais ont c.ono comp~tenca pour ju or l e s crimes oommis pnr des 

&trangers en haute mer, ou darui l es o.irs au-dossus de l n haute mer, contra les navirea 

ou lee personnes se trouvant ' bo dos naviros battant p .... villon fran<;ais. 
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What law do the : ·ui tary Courts of your count -y apply? Do they apply 
a special milita·.7 code or the ordinary munic5. pF1.l criminal code? Are 
they authorised to ap·oly ''martial law" , "th6 law of war" or "international 
law"? With regard to what categories of pc•r :;ons have they jurisdioti@? 
Does the latter embrace both soldiers and ci vilia.n.s? In tre matter of 
juriadiotion over civilians, what is the ponit icn with regard to enemy 
nationals, (1) in national territory. (2) in enemy territory in the 
event of your anned forces occupying parts of enemy territory? 
To what extent is the jurisdiction of militat"'y courts in your countr y 
affected by the territorial r;,rinoiple (ii' any) of your criminal la"r, 
i.e., the principle that courts have jurisd~cvion to punish such ~cts 
c,nly as are committed in national territory? (The object cf th.ts 
question is to elicit to wlat extent, if er.y, the general terms of the 
juri1diotion conferred upon military courts l n respect of war orimes 
exclude or modify Jvhe applioat1. on of th-3 tern tor:'.al principle). 

En droit .tran9&is, les in!'raotions peuvent etre spoo1.ales a deux points de vue 

c!i1tinots1-

Blles peuvent etre sp6oiales paroe qu'elles r~sultent de la violation non de• 

deTOir• commun, a tous les I!lembres :ie la socitSt<S, mais des devoirs particuliers qui 

qui 1•imposent a oertaines personnes a raison de leur et at. Parrni oes dernieres, 

lei plus importantes sont las infractions sp&oifiquament milita.ires &num&r&e1 au 

Livre II du Code de Justice }!ili taire. 

i!eme en temps de pe.ix, les tribunaux militaires composes de militaires soua 

la prfa14enoe d'un Conaeiller a la Cour d'Appel ont oomJ~tenoe pour juger1• 

1) lea crimes et delits militaires commie en quelque lieu que oe 

soit, par des militairesJ 

2) le s orime s et de 11 ts de droi t oommun oolllllU. s par des mili ta ire a 

dans lea casernes, quartiers, &tablissomonts militaires, et ohez l'hote, 

En Nvanche• les tribunaux r~pressifs de droit ccr:unun sont oomp&tents pour juger 

lea lntractions do droit commtm comr.ds par des milita.::. res hors des casernes, quartlers, 

&tabliseements militaires, OU hors de ohez l'hoto. 

En p&riode de guorre 0 ;.1 de t ro· tbles oi vi 1 s, la cor.1p~t --nee des juridiotions 

mill tu.re, est etendue, ~~•~ ir1ae et rati one ~ ;! ~~- puisque celles-cil-

{a) aux aruws en op,rations ou dans . les ciroonscr1ptions, d6clar&es on 6to.t 

de guerre, ont com~tence, a l'egard de tous crimes o~ d61its comois par des individua, 

mime olvils, employ6s a. l'arm.oo OU autorisos a. suivro i t arrnoe, aux a~os o~rant 

en pr&senoe de 1 1 ennemi, ont oompetenco a. 1' 4S gard do t o~s indi vidus, mama ci vile, 

mome non attaoMs a l' o.rrooe • momo tStrangers, o.uteurs de crimes OU deli ts prtSvus par 

lea ar-tioles 192 a 248 du Code de Justioo ~iilitaire, c'oat-a-diro , d'infra.otions de 

no.ture a porter nttointe n l n surote do l'n~eJ {b) lors de l'etnt de siege 

d4olal°& en ons de p&ril illllli.nant, r6sulto.nt d'une guorro etrangere, se voient det&rer 
,. 

le jugement dos orimes at d&lits quols qu'en soiont l P ~utcurs contra la suret& 
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exterieure ou int,rieure de l'Eta~, la Constitution, l'ordre et la paix publics, 

pr,w1 par le Code P&nal et meme plu g&nealement, de tous lea crimes et ddlits 

portant atteinte a la Mfenee Nationalea (o) lors d'that de siege d&olaN en oas 

de i,,ril imminent i,C1ultant d'une ineurreo,ion a main 9.l"IMe, 1e voient d,t&rer le 

jup1111nt des orimea quels qu'en soient lea auteurs oontre la suretd exterieure ou 

t.ntASrieure de l 'Et.at, 1 • ordre et la paix publics, prev·u.s a la fois par le Code 

P&nal et Code de Justice Mili taire et lea crimes oonnexes. 

Lea ltrangers habitant la France ou ae trouvant E>n territoire i'ran9&11 s(llt 

10\Dia aux nulmes regles que lea Fran9ai1, en oe qui oonoerne lea crimes et d,11t1 

&n,_,r,a plus haut. 

Au oas ou lea arm&ea fran9ai1e1 ooouperaient un territoire &tranger, oelui•ot 

eat i,Cput&, au point de we de l 'application de la. loi ~nale, terri toire tran9ai1. 

EJ1 ettet, l'artiole 164 du Code de Justice Nilita.ire disposes• 

"Sont juatioiables des tribunaux militaires, si 1•arm&e eat aoit 

aur le territoire ennemi, aoit aur un territoire etra.nger dont 

elle assure l'oooupa.tion, ou aur lequel elle exerce un mandat, toua 

individua inoul~a, soit comma auteura, soit comma 001nplioe1 d'un 

des crimes ou delits punis par lea articles 192 a 248 incluaivement 

du pr«fsent code". 

L•interpr&ta.tion domine.ute de ces dispositions est quo lea juridiotions des 

ann&ea han9&ise1 o~rant en territoire ennemi ou oocupe , ou dans las 16nea l"9belle1 

des proteotorats, OU des pays SOUi mandat. ont oompetence 8. l'egard de toutea per1onne1 

pour toute1 lea infractions meme non mili taires, meme :rewea par le Code p&nal 

erdinaire ayant port& attei!?te ou a::.mpleioont de nature f1 porter eventuelleDJnt 

attointe a la aiiretd d l 'armee . 

(4) In oaao the law of your country does not aut~oriso civil or/and 
military trib\Dlals to exercise jurisdictiM L"l respect of crimes 
oommitted abroad, what are the legal and pol~-cl oal difficulties 
in the way of a change in the existing l aw in the direot1. on ot 
conferring such juricdiction upon military o. civil tribunals 
or both? 

11 n•y a aucune difficult~ a modifier la ldgialati on oxiatante, once qui 

ocmoerne l'extenaion do la comp6tence de s juridiotions civilos ot militairos par 

rapport aux infractions commisos n 1•&tranger. 



• 15 -

( fi) Does the law of' your ootmtry adequately provide for the ptmbhment 
of' all war orimes whioh haw been oommi tted in your oountry? 

Lee diepodtions du droit ~nal f'ran9ais oouvrent "tout lea orimea de guerre". 

Lei dittioult&1 ne viendront pas de l'inautfiaanoe des inoriminationa1 elle1 

r&eulteront plutot de 1•exoU1e abeAlutoire de l'artiole 64 du Code P&nal, que, a 
d,taut 4'autres exoept1ons sp&oiales, lei inoulp&s ne manqueront pas d'invoquer. 

· (6) In oase the answer to question 6 is in the negative, whit are the 
legal and politioal diftioulties in the way of' a ohange of the 
exi1ting law in the direotion of' making suoh hdequate prnvisiont 

Il ,era n&oessaire de modifier la llgislation penale sur oe point, oe qui pose 

la queation de la r4troaotivit&a oet ob1taole n'est pas insunnontable en Franoe. 
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CONFIDENTIAL, NOT FOR PUBLICATION 

INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AID DEVELOPMENT 

Dr de BAER 1S SUB-CO~~AIT'IEE 

NATIONAL LAJ:VS AND JURISDICTIONS 

Answers to Questionnaire 

GREAT BRITAIN 
(Professor I..auterpacht) 

(1) In what circwnstances, if any, does the law of your country oonrer 
upon court.a jurisdiction to punish criminal acts committed abroad, 

(a) by nationals; (b) by aliens? 

(a) British Courts have no jurisdiction to try am to punish their nationals 

tO'P oriadnal acts committed abroad, save where such jurisdiction has been expressly 

oreated by statute. The number of such statutory exceptions is not great. 

Examples ~f such ares Treason, Murder, Perjury, Bigamy. 

(b) British Courts have no jurisdiction to try or to punish criminal acts 

ocmmitted·abroad by aliens. To this there is only one minor statutory exception 

(Sect. 687 of the Merchant Shippinh Act 1894, 57 & 68 Viot.C.60) 

(2) To what extent, if any, does the territorial principle of your 
criminal law confer upon your courts jurisd.iction in respect 
of oriminal aots colJlllitted by aliens on the high seas or from 
the air above the hi gh seas against ships or persons on board 
ships flying the flag of your country? 

Except in the case of piracy jure gentium crimin~l acts committed by aliens 

on the high seas are regarded by English law in the samo way as aots committed by 

them abroad, save that any act committed or talcing effect in a British ship 1s 

regarded in the same way as if conmdtted or taking effect in British territory. 

It would seem tmrefore t hat cr iminal acts conmitt od by aliens from the air 

above -,;he high seas against ships or persons on board ships flying the British 

tlag, would be within the jurisdiction of tho appropriate British court. 
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What law do tho .nilitary courts ot your couat.ry apply? Do they 
apply a special mi.litary oode or the ordino.:-y mtmicipal criminal 
oode? Are they authorised to apply "marti 2:;. law", "the law of war" 
or "international l aw" 7 With regard to wh.:>, : categories of persona 
have they jurisdiction? Does the latte~ embrace both soldiers and 
civilians? In the ma.ttor of jurisdiction over civilians, what is 
the position with regard to enemy nationals~ (1) in national 
territory, (2) in enemy territory in the evont of your armed foroe s 
occupying parts of enemy torritory? To wha•;, extent is tho jurisdiotion 
of military courts in your oountry affected by tho territorial prinoiplo 
(it any) of your criminal law, i.e., the p:r:i.noiple that courts have 
jurisdiction to punish such aots only as aro oomrnitted in national 
territory? (The objeot of this quostion i :-; to olicit to what oxtont, 
if any, the general torms of tho juri sdi -Jt.lon conferred upon military 
courts in raapoct of war orimas exolooe or m~J ify the application 
of the territoria l principle). 

For the purpose of answoring this question it is r,ecosRary to distinguish between 

the law applied by ordinary courts-martial in the :na.1.·r 0,vor sense of the word and 

that applied by military oourts undor martial law. Tho .fl rst is the law mainly 

laid down in the Army Act, the Naval Discipline Aot and the Air Forco Act, it 

governs the conduot am tho internal discipline of off ~cers and soldiers of the 

British armed foroes in timo of peaoe am war, both nt hoioo and abroad, it is 

· administored bf courts-martial - regimental, district, or general - established 

under these Aots. On the other ham, the law applied by military courts under 

martial law comes into operaticn: (a.) in relation to t he civilian population in 

connection with the suspension of the ordinary law in case of invasion, riots and 

insurreotion, and (b) in conne otion with the applica.t"i. on and enforcemont of the 

laws and oustoms of war by the 1:1rmod forces of the C:- nw~\ in occupied ommy torri tory 

or in the theatre of war operations generally. 

For the purposos of th1s que stionnaire we a.re ooncornod only with the latter 

courts as dosoribed under (b). Those courts, in o.dcl':,i on to enforcing tho laws and 

regulations laid down by t he o>mme.nding general in c} r .; o of the occupied territoPy, 

apply the laws and customs of ·mr as set forth in Chap ter XIV of the Manual of 

Military Law ( 1929) (Amondmcnts No.12) notified by t he Anny Council in the Army 

Orders for January, 1936. Although Chaptor XIV of "';ho Military Manual has not 

bean given statutory force it is, i _ general, an expo. iiion of the oonventional and 

customary rulos of int.ornationo.1 l aw as unde rstood b~· Gro a t Britain. The business 

ot the milito.ry courts applying that law· is not to ai:- pJy English criminal law either 

in its substa.ntivo or procedura l sense . As so.id, t hey o.pply international law as 

woll as tho spocifio l aw proscribed by tho commanding e nero.l in charge of tm 

ocoupiod territory. The lo.w which t hey apply covor s ; a ccordingly , both civilians 

and members of the enemy armed forcoa. I t is highly i riprobo.blo t hnt they ro bound 
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by the territorial principle of English criminal law. In fact their primary purpose 

is to punish offences collllli tted in occupied enemy terr itory or in the theatre of war 

operations generally. 

(At the same time it does not seem to be essentie.l that military courts onge.ged 

in applying the laws of usages of war (inolming the prosecution of war crim3 s) 

should be established either within occupied territory or with tho immediata vicinity 

of military operations. The view has been widely held that when Groat Brl tain is 

at war any portion of its territory is, in relation to onomy aliens, within the 

"zone of operations". It would appear therefore that the operation of military 

courts in the wider sense (i.o., courts applying the laws and usagos of war) is not 

neooSBarily confinod to occupiod territory or to the area of military operations. 

Similarly, courts-martial esta.blishod undor tha Army Act (or the Naval Dieoipline 

Aot and Air Foroe Act) may have conferred upon them by statute jurisdiction over 

persona, or in respeot of act~., otherwise not subject ·oo military law in the narrower 

sense. Thus in 1914 the Defence of the Realm Consolidation Act (5 Geo,5.o.B) 

provided for punishmnt by courts-martial or oortain catogorios of persons assisting 

the enemy as if they wore subject to military law and md en active sorvico committed 

an offence ,mder the Army Act. Tho Treaooory Act, 1940, which provides for death 

penalty for acts "designed or likoly to give assistance to tha naval, military or 

air oporations of tho enomy, to impede such operations of His Majesty's Foroes, or 

to endanger life", laid down that an a.lion enomy may bo proeocutod for suoh ot'f'onoea 

before a courts-martial as if he were at the time or the commission or tho offence 

subjeot to ntllita.ry law. According to the Naval Disclplino Act thoro are subjeot 

to the Act spies and persons on board H.M. ships endeavouring to seduoo persons 

subject to the Na.val Discipline Act fran their duty of e.llogiance."] 

(4) In case tho law of your country does not a.uthoriso civil or/and 
military tribunals to exercise jurisdiction in respect of orimas 
corrmittod a.broad, what are tho logo.l nnd political difficulties 
in tho way of a change in tho existing lo.w in tho dirootion of 
conferring such jurisdiction upon military or civil tribunals or 
both? 

In view of the answe r to Quostion 3 it is not co:!sidered nooossary to answor 

Question 4 in so far as it refers to milito.ry tribunals.. rTith regard to ordinary 

criminal courts, it is clear that they cannot, according to oxisting law, exercise 

jurisdiction with rogard to offences committed abroad (oxcopt. possibly in tho 

mn.ttor of offoncos committed on tho high seas or from tho nir on the high sens am 

atfocting persons on board a British ship.). I do not lmo·;r of an:,· sorious loga.l 
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or political difficulty which would make it impossible for Parliament to alter the 

existing law in regard to specified oategories of' war crimes committed abroad. 

The f'aot that, as mentioned above. ordinary courts-martial in Great Britain have. 

by virtue ot special war legislation, had conferred upon them jurisdiotion over 

oivilian• with regard to a number of' offences, shows that there is no particular 

dif'tioulty in the way of modifying established prmoiples. in particular those of 

a jurisdt,t;ional oharaoter, in order to meet situations arising out of the war. 

(5) Does the law of your country adequately provide for the punishment 
of' all war crimes which hl.ve been committed in your country? 

(8) In case the answer to question 6 in 1n the :negative, 'What are the 
legal and political diffioulties 1n the way of a change of the 
existing law in the direction of' making such adequate provision? 

It is believed that the answer to theee questions 11 covered by the an~rs 

t.o question 3 and 4. 
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CONFIDENTIAL, NOT FOR PUBLICA1!,2!! 

INTERNATIONAL COMMISSION FOR PENAL RECONSTRillTION AND DEVELOPMENT 

Dr de BAER 1S SUB-COMMITTEE 

NATIONAL LAWS AND JURISDICTIONS 

Answers to Questionnaire 

CZECHOSLOVAKIA 
(Dr Benes) 

0.11. 

(1) In what oircumatanoes, if any, does the law of your country / 
confer upon oourts jurisdiction to punish criminal acts committed 
abroad a 

(a) by nationals; (b) by aliens! 

(e.) According to the provisions of Section 36 of the Criminal Code of 1862, 

27 May, No.117 RGB for crimes committed abroad a Czechvslovak subject, if arrested 

in the .act, will not be extradited, but will be dealt wlth according to the 

~l'Avisiona of the Criminal Code and without 'l"egard to bha l~ws of the oountry in 

which the crimes has been committed . If, however, he has already oo en punished 

abroad for the same act, too sentence imposed upon him according to the provisions 

ot this Code should take due regard to his previous pun5.shment. 
, 

Thus, as far as crimes of Czechoslovak subje ots cc mrni tted abroad are concerned, 

the Czechoslovak Criminal Code, has accepted to its full extent too principle of 

personality. 

(b) Section 38 of tho Cze choslova.k Criminal Code deals vd. th the punishmnt 

ot crimes oonmitted abroad by foreigners. It lays do,·.1i: 

If a foreign subject commits high treason in r ela+..i on to the Czechoslovak State 

or the cri111.0 of forging securitie s or counterfeiting coins - Secs.106-121 -, he will 

be dealt with according to the provisions of this Code just as· if he wero a 

Czechoslovak subject. 

Accordingly, to a certain extent, - at least as f l .r as certain orimes o.ra 

ooncemed - also foroignors can be ptmished by Czechoslovak courts for acts oormni t ted. 

abroad. Yet, on the whole , it can be said that tho majority or offonoos committed 

by foreigners abroad cannot - aooording to tho present 1 gal position • bo deo.lt w1 th 

by C10ohoslovak courts . 
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To what extent, if any , doos tho terri torie. l principle of your criminal 
law oonfar upon rour oourt s jurisdiotion in r espect of orimine.1 aots 
oommitted by alions on tho high seas or fro . the air above tho high seas 
against ships or porsons on board ships flying the flag of your oountry? 

The Czechoslovak legal systom reoognbes the universal prinoiple of international 

law that ships as well as all things and persons thoroon remain during the ti. mo they 

are on the open sea undor the j urisdiotion or the State um.er whose flag thoy sail. 

Aooordingly it is necessary to consider oriminel aots oolJl!litted on vessels sailing 

wider the Czeohoslovak flag as offences oommitted on Czoohoslovak territory. It is 

absf'lutely irreleVBnt whathor tha attaok against vesse ls sailing under the Czeohoslovak 

flag is direotod from another vossol or from the air above the high seas. 

(3) What law do the mili t ary courts of your oount1-y apply? Do they apply 
a speoial military oode or tho ordinary munioipal oriminal oodo ? Aro 
they authorised to apply "martial law'', "tho law of war" or "international 
law"? With rogard to what categories of persons have they jurisdiotion? 
Does tho lattsr embrace both soldiers 8lld oi vilians'l In the ma ttor of 
jurisdiotion over civilians, 'What is tho position with rogard to enemy 
nationals• (1) in 1 ational territory, (2) in enemy territory in the 
event of your armed forces oooupying parts o.~ onomy territory? 
To what oxtont is tho juri sdiotion or mili tarr oourts in your oountry 
affooted by the torri torial prinoiple ( if any) of your oriminal law, i ,e. , 
the prinoiplo that oourts havo jurisdiotion to punish such aots only as 
are oommitted in national territory? (Tho objeot of this question is 
to elicit to what extsont, if any, the general terms of the jurisdiction 
oonferred upon military courts in rospeot of wn.r orimes or modify tho 
applioation of the territorial principle). 

Czechoslovak Military Courts ma.kc use of a special Penal Codo / Aot of 1855, 

16 Jaziuary, No.19 ROB/ and of a speoial Military Penal Prooodure /Aot of 8 July, 1912, 

No. 131-12 ROB/. 

Provisions concerning "martial law" in military l aw aro the same as in oivil 

penal law. ~ilitary oourts can uso martial law only i n special oases according t,o 

speoifio provisions of the ,4ili t a.ry Penal Procedure. 

The Military Penal Procedure provide s in Seotion 11 for the extent of the 

jurisdiction of Military Courts. It enumoratos pe rsons who aro subjo otod to too 

jurisdiction of military courts for o.11 criminal aots . In addition to the military 

and members of the gendarroo::·:i.e and a feffl military groups of minor i mportanoe, also 

prisoners of war am hostage s which have bean placed ,u1.dor Militnry or police 

proteotion., fall undor the jurisdiction of military oourts. According to Sootion 12 

of the above Military Penal Procedure prisoners of wnr o.nd hosto.gos o.ro subjootod 

to military penal jurisdiction only fo r o.cts cornmi t tod in tho period during whioh 

their status subjootod t hem to t ho jurisdiotion of mi l i t ary tribunals. Aooording 

to Se otion 13 a lso civilio.ns oo.n bo subjo otod to t ho jur i sdi ction of mi litary courts 

for spooifio a cts - . g. r ecr uits f or fus i ng to oboy t ho onlistnx:int order, those 

I 
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