will, in his power., This is nu mere juridical quibble. To quarrel with
it 1s to quarrol with a rulc which 4s woll costablishod as a mattor of
practice and which has bohind it sound logal principlo.

In this contoxt it is nocessary to consider the objootion, on tho
. ground of tho absonco of mutuality, to tho oxoroise of tho right of
punishment, on the part of the victorious bolligoront, of persons handod
ovor by the enomys For, cloarly, no similar right is concodod to tho
dofcatod Statos  (Thc word "objoction" is not used horo in a toohnical

gonso, In strict law, thoro is, as pointed out above, nothing to provent

tho viotorious belligorent from imposing his own conditions of the armisticos)

It will be submittod presently that ways may bo found for socuring a moasuro
of mutuality appoaling to tho popular sonse of right. But, ossontially,
tho position is not dissimilar to that which ariscs whon tho bolligoront
punishes a prisoner of war for a war orime committed prior to capturo.

Ho doos so rogardless of tho ability of tho adversary to oxorciso,
offoctivoly, the semo right. Novortholess, given the nocosenry judioial
safoguards, tho oxisting rule is not opon to quostions Tho samo applies
to tho situation in which war oriminals fall. on massc, 1.i¢ Li» hands of
tho viotorious belligoront as the rosult of an actual or what may be
tormod constructivo occupation of enamy torritory. In tho world as at
prosent constituted it may haprnen that tho powor to oxorciso the right of
pwmishment may bocome tho monopoly of tho belligerent who, in tho highor
and ultimate judgmont of history, has identificd himsolf with tho cause of
ovile Tho romoval of such contingoncics, rosulting from a condition of
international anarchy, must be rogarded as ono of tho objects of tho
strugglo in which tho Unitod Nations aro ongageds At presont, thoy and
thoir pooplos mustc, vhilo applying an inolegant and rough rule of law,
fortify thomsolves by tho agsumption = if the understatimont bo permittod

== that thoir own causc was that of justico.
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Safeguards of Impartiality

It is the duty of thc United Nations, having regard to public
opinion throughout the world, to their professed attachment to the cause
of international law, and to the necessity to render their action
effective, to make it abundantly olear that their vlaim to inflict
punishment on war oriminals is fully in acoordance with established rules
and principles of the law of nations and that it does not represent a
vindioctive measure of tho triumphant belligerent resolved to apply retro=
aotively to tho defeated anomy the rigours of a newly creatod rulcs This
consideration explains the longth of the preoceding part of this momorandume
But the persuasive foroo of such professions will bo soriously impaired
unloss it is accompaniod by somo safoguards of impartiality and by a
measure of oquality in tho application of tho lawe As has boen pointod
out, there is nothing rcpugnant to intermational law in tho circumstanoco
that the punishment of war orimes committed by the opponont may bocomo
a right which can bo exercised, in offect, by one bolligeront onlys Bub
it is important, in this as in othor mattcrs, that justioco should not only
bo dono but that it should appoar to have boen donee The prosorvation
both of the substance and of tho secmblance of impartiality is of particular
importance in viow of tho fact that therc cannot bo any question of formal
equality in tho sonso of Gormany and her dofoated allics boing concodod the
idontical right to punish any war oriminals of tho United Nationse Undar
oxisting intornational law the offootivo concossion to tho opponent of a
right to punish war oriminals is in no way a condition of tho wvalid
oxorcise of that right by tho othor belligorents Evon in this rospoet,
it may bo desirablo to considor means for mitigating tho inoquality fully

authoriscd by thc oxisting lawe

Howevor, tho most important aspect of tho problem is that of any

additional guarantoos of impartiality in the punishmont of war orimes,
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erimos. It might also bo a matter for consicorat! s whethor the oourts

of first instance ought not to includo judgos of vomo cther Unitod Natione

These and any similar proposals doscrve serious study. We must
gonstantly bear in mind the fact that tho duo punishmont of war oriminals,
unless it is accomnenied by all practicable safsguards of impartiality and,
to some extont, of mutuality, may be deficiont both in effectiveness and
in the part which it might otherwisc play in <ihe re=-cstablishment of
international law. Such proposals are ilke.; %o be soverely criticised
by those who may see in them attempts to intorfere with the just rigour
of rotribution; they will be adversely commonbed upen by cthors as not
going far enough in oreventing the punishment of war crimes from vecéming
& one=sided woapon of revenge wielded by the violcrs. But studied they
must bo in the light of the probable circumsiences of tho defeat of
Germany and of her allies. In those ciroumstances there can be no such
degreo of mutuality as would satisfy the puristc, namely, tho dolivery to
the defeated States of nationals of the United Nations accused of having
perpetrated war orimes. But even here means may be ccnsidered for a
practicable approximation to some measure of ejquality. The United
Nations oould openly proclaim “heir deterninstion bty investigate and to
bring to trial any oharges of viclations of th> iaw of war comnitted by
their armed forces; they could give full publicity tc r.osulting judioial
proceedings; end they could offor to invite noutral or even cnemy
partioipation in any procedure that may bo adopted, Thus while taking
steps towards ensuring an impartial trlal of enemy nationals accused of
war orimes, the United Nations would at tiis rame tims do much to meet
the reproach that justice has overtaker -nly; the oriminalc emong the
defeated but not those among the viotors. True stetcsmenship onght net
to give any justifiable and avoidable excusc for any such reproach.
Strengthenod by the oonsciousness that they have gone to the extreme
prasticable limit of securing impartiality ard eqaaiity before the law,
the United Nations will be in the position to disregard the charge that,

amidst a sanctimoniour olaim to virtue, they scmbined the reles of party
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the punishing for high treason of German nationals accused of denouncing

to the Allied Powers the violatiens by Germany of her obligations in the
mattor of disarmement under the eclauses of the Treaty of Versaillos.l)

It may be a matter of oontroversy whether at any time there was a legitimate
ground for the expeotation that the courts of the defdated State would put
on one side sentiments of national pride and resentment and render judgment
in the spirit of judicial detachment. But the lesson of experience

oannot be disregarded,

Neither, in the light of experience, arc we in the position to place
reliance upon the findings of any special commission of investigation
instituted by a Gorman legislative body however democratically constituted.
In August, 1919, there was set up, as part of a general committee en war
responsibilities appointed by the German Reichstag, & sub-committee
appointed to investigate the ocharges of violations of the laws of war
committed both by Germany and her allies, The Commission, whose work
was largely under the direction of Professor Schucking, a distinguished
international lawyer and subsequently one of the judges of the Permanent
Court of International Justice, produced a series of reports published

in 1927 in five volumes under the title Volkerrecht im Weltkrieg. A

study of these volumes permits the conolusion that the Commission did not
exhibit a higher degree of detachment than that displayed by the Supreme
Court, It exonerated Germany from the major charges of lawlessness and

piled grave acousations upon the Allied Powers.

In the matter of charges of ruthlessness end terrorism in the ocourse
of the oooupation of Belgium, the Commission accepted as proven the faot

that there was waged a popular war (Volkakrieg) against the German forces

1) The Reiochsgericht rejected the view that the conviction of the acoused
would violate the rule of international law which presoribes that treaties
must be fulfilled in good faithe For that principle, 4in the view of the
Court, binds only the contracting party and not individuals (March 14, 1939 ;
Annual Digest, 1927-1928, Case No. 5).
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and that therc was therefore full justifiocation for the resulting acts
of suppression, In this conneoction, Profossor Mourer, the prinoipal
rapporteur of the Commission, justified the indisoriminate killing of
hostagess Ho said: "In war every one is a sacrificial lamb. What
appears to be humane is, from a higher standpoint, often the most
inhumane, Is it not the innocent soldior who falls victim to the war
orime on the part of the inhabitant, and is not the killing of hostages
meant to prevent this ? «es The commander who wishes to bo humane may
in fact prove very inhumane in relation to the soldiers entrusted to him

and thus incur a grave rosponsilility" (Das Volkerrecht im Weltkrieg,

vol. II, p. 221)s The Commission had no difficulty in holding that the
“dragging" (Verschloppung) by the French authorities of the inhabitants

of the oocupied parts of Alsace and Lorraine to France at the outbreak

of war was contrary to international law (vols I. pp. 167-185)., But it
oxpressed the considered view that the German decree of October 28,

1916, by virtue of which "unemployed Belgian workmen who, after they had
refused to accept work offered to them in Gormany and, as the result,

had booome a charge upon public resources, were compulsorily transported
to Gormany in order to‘be provided with employment, was in accordance
with Artiocle 43 of tho Hague Regulations and with international law at

a time when there was no sufficient omployment in Belgiun and when that
measurc seomed to be urgently required for the restoration and maintenanoce
of public order and publio life." Tho Commission had no doubt that
these measures were not inconsistent with Artioclos 46 and 52 of tho

Hague Rogulations which guarantee the rights of inhabitants, seoing

that military requiremonts arc paramount and that the maintenance of publie

order and public life are a military necessity (vol. I. pe 193), The

Roichsgericht had previously decided, in the course of oriminal proccedings

against Fiold-Marshal Hindenburg in respect of this charge that his

aotion was lawful. The Gorman=Belgian Mixed Arbitral Tribunal found on

June 3, 1924, that the transportations wore contrary to international law,)
With respect to tho use of poison gas by tho German armies, the

Commission agroed that artillery projectiles containing suoh gases were






first usod by tho Gorman armicss BPub it doclincd to scc in that praotico
a violation of tho prohibition, inecluded in the Haguc Deolaration of 1899,
"of the usc of projectiles tho solo objoct of which is tho diffusion of
asphyxiating and delotorious gasos" on the ground that this was not tho
"solo object" of the oxplosives launchod by Gorman artillory (vols IV,

ppe 7 = 9, 39 =~ 42)s  Koithor, in tho viow of tho Commission, was tho uso
of those projeoctiles contrary to the prohibition, laid down in Artiolo 23
(a) and (o) of the Haguc Rogulations, of tho uso of poison and poisoned
weapons on tho grownd that these did not include poison gase Tho same
applicd to tho use of gas clouds by Germany. At the samo timo tho
Commission found that the Fronch army was cquippod and first usod weapons
oloarly prohibited by tho Hague Doclaration and tho Hague Regulations, and
that the subsoquont use of tho gas woapon by Gormany was justified as a
measwro of reprisalss In the mattor of air warfare, and in particular of
air bombardment, the oonolusion of tho Cammission was that the rulos of
intornational law on the subjoot had boon violated not by Gormany, but by
the Alliod Powors (vole IVe pe 53.) Tho conduct of wunrostrictod submerino
worfarc by Gormany was doclared to havo boon in accordanco with intor-
national law as a logitimate moasure of roprisals against the unlawful
blockade provlaimed by the Allios (vole IV. pell3).

Occasionally, it was only aftor a circuitous legal argument that tho
Commission arrived at o conclusion favourablo to Germanys Thus with
regord to Article 23g of the Haguo Regulations which prohibited "belligerents
to destroy or seize oncﬁy property unleoss such dostruction or soizure bo
imporatively damanded by the nooessitics of tho war", tho Cormission agroed
that that article lant itsolf both to a rostricted and to a wide
interpretations "Necessities of var" could moan eithor imperativo
military nocossity dircetly connoctod with offensive or defonsive action,
or, gonerally, any military adwvontage ecoruing from dowanstatione Tho
Commission oxprossod tho viow that the restricted intorprotation was to bo

preforrods  Howover, in a curious non sequitur, it procceded to stato that,
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' for the purposos of the invostigation, it vas sufficiont if thoy wore
satisficd that the military avthorities in question considered in good
faith military necessity to be involved: "The Commission could not safely
underteke a technical review of military necessity." Having gone thus
far, it had no diffioulty in considering a; legitimate the general
devastation effected by the German army at the time of the retreat in 1917
to the so-called Siegfried=-line; the devastation during the retreat in
1918; and the destruction of the mines in Northern France and in Belgium
(vols I ppe 61 = 64)s As a rule, however, the Cammission avoided the
appearance of undue restraints With regard to the action of the Allied
Powers in Greece it put on record its cpnclusion that "there was hardly
a rule of neutrality whioh had not been flagrantly violated by tho Entente"
(vole IIe pe 16)s Tho Commission entertained no doubts as to its own
impartiality, It desoribed its work as a"historio innovation, seeing

; that never before had a parliamentary organ undertaken the task of pro=-
nouncing, oxclusively by referonco to intermational law, logal judgment on
events and measures" (vols I. ps 6).

Tho author of this memorandum has thought it useful to comment in some
detail on the record of the German Suprgme Cowrt and of tho Commission on
Violations of the Law of War as throwing light on the prospects of impartial
applioation of international law by the courts and other agencies of
Germanys Thesc comments have not heon made in any spirit of reorimination.
Thoy may be found useful as a rominder that the cause of impartial justice

may be sorved in ways other than a mochanical oquality in procedure.
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v.

Extradition from Neutral States

The observations which follow are concerned with the situation which
may arise in case nationals of Germany and of her allies should soek refuge
in noutral countries in order to avoid prosecution for war orimes,

The oontingenocy 2f neutral countries being compelled to hand cver such
persons as the result of political pressure, regardless of the legal

morits of the question, need not be oconsidered here, In this memorandum

it is proposed to consider the legal grounds, if any, on which the United
Nations will be able to base their demand fcr the delivery of such fugitives.
In particular, to what extent will they be able to rely on the law of
extradition, espeoially as expressed in the oxisting extradition treaties?
To what extent will there be room for the application of what may now be
regarded as the rule of customary international law in the matter of none
oxtradition of political offenders?

It is olear that any problems which may be raised in this connection
will have to be settled, in the first instance, on the basis of such
extradition treaties as may oxist bewween ths reuairal Stats ir question
and any of the Unitod Nations concernecd asking for the extradiiion of a
particular person or persons, It is not Lolicwed that extradition ocould,
in such cases, be properly refused on the pground of the political nature
of the offence in tho aoccepted meaning »f the term. The conception of a
political crimo has a dofinite meaning in the law of extradition, A
politboal orimo is one committed in vhe attompt to subetibute one
govornment for another or ons form of govermmenlt for arcther, Courts,
including German and Swiss Courts, have attached decisive Zmportance to
that distinguishing feature of political orimes. Crimes committed by
anarchists opposing all government; crimes perpetrated as an act of
political rovengos orimes committed for motives of patriotism but r
unrelated to any attompt to change the government or the form thereof -
all these have boon held by highest municipal tribunals not to come within

thooatogory of political orimes protoctod from extradition. It is clear

that, whatover olso may be tho basis of tho asylum sought by war criminals













present in German or othor enemy territory but having effeot in the
territory of any of the United Nations. They will include, ratione
materiae, the ocommon orimes usually enumerated in the extradition treaties
1ike murder, assassination, manslaughter, wilful assault resulting in
death or permanent disablement, rape, false imprisonment, orimes against
personal liberty, larceny, robbery, oxtortion, malicious injury to
property, threats or attacks upon persons cr property, and so on.

Most of the illegalities perpetrated in oocupied territory end in the
oourse of air and naval warfare oan be reduced to crimes zuch as those
enumerated above.

At tho samc time there will remain a considerable segment of oases
which, for various reasons, will not come within the purview of extra-
ditlion treaties, for instemce, crimes against prisonors of war committed
in German torritory or in that of her allies. Will neutral States,
aoting out of a misplaced attachment to thc humanitarian principle of
asylum or out of ideological affinity with tho presont German régime,
be in a position, in such cases, to offer ihe shelter of impunity to
persons accused of war orimes and to rely ¢n existing law in support of
their aotion, To what extont is it truo to say that the handing over
of war oriminals = or of any other criminals - wao rcek refuge in foreign
comtries can take place only on the basis o uxiradition troaties?

It is doubtful whother we are entitled teo assume any such limitation.

In e very real sonse the function ¢f exuradltien troaties is to regulate
in dotail and to provide machinery for giving offoct to the general
principle of extradition. That prineiple, wlthough it has not yet
hardenod into a legal obligation, is in accordance with a growing
recognition of its necessity. Therc ire numerous cases on roocord,
including thoso decided by German ocowrts, ia which oxtradition has been
granted in the absence of an extradition troaty. There is no rule of
international law which provents e Siatc from handing over accused
poersons for trial, though in some Statos, notabl;s in Groat Britain and

in the United Statos, thoro eoxist domcstio safeguards such as the writ

of habeas gorpus which provents tho oxocutivo from handing a porsen ovep




to enother State except in accordance witih a gtatute based on a treaty.

A State refusing to oconclude any extradition treaties and to extradite

foreign oriminals would not be failing in any formal legal duty, but

it is clear that its conduct would come dengerously near to an abuse of
a right and to an international nuisance. In that case any pressure
which the requesting State may exeroise in order to bring about a ohange
of attitude on the part of its neighbour could not properly be regerded
ag mere assertion of power.

The privilege and the moral duty of granting asylum to the perseocuted
ought not rashly to be interfered with, But the respect due to that
privilege must in turn be conditioned by the manner in which it is
exerolseds The principle of asylum is put in jeopardy when it is used
in a way emounting to a denial of justice to States whioch, &n the persons
of their ocitizens, doem themselves to have been the vietims of oruel and
systematic orimes. If, for instance, the prinoipal authors of German
war orimes were to take refuge in Spanish territory and if Spain, relying
on the absence of an extradition treaty, were to refuse to hand over such
persons for judiocial trial surrounded by necessary safeguards of imparte
iality, a contingency would arise in which the requesting States would be
entitled to assert that Spain has become guilty of an abuse of the right
of asylun and that she is committing ageinst these States an illegality
which they are at liberty to remove by such moans as intornational lew
and the unprecedented character of the situation scom to authorise.

An abuse of a right is not lightly to be presumeds The dootrine of

abuse of rights is an innovation in international law, But, although

an innovation, it has received repeated endorsement by the Permanent

Court of International Justice and, in obvious ocascs, it provides a
perfootly legitimate starting point for remedial action. The oircumstance
that extradition is refusod in respect of orimws condemned by intore
national law and international conventions to which the neutral State 4n
question is a party would bo particularly rolevant. The situation will,
in that case, be totally differont from that which arose as the result

of tho refusal of Holland to delivor William II of Hohenzollern whom the




Allied and Agsociated Powers arraigned, in Artiolo 227 of the Treaty

of Yorsailles, "for a suprome offonco against international moraldty

and the sanctity of treatios." Neithor the acousation of the Treaty
of Vorsailles nor tho request subsequently made in pursuance thereof
wero primarily based on law, As M, Clemenceay put it in his Note of
Janvary 11, 1920, this "was not a case of a public acousation fund-
amentally of a legal character, but of an act of high international
polioy demanded by the consoicnce of mankind." This » it may be
agsumed, will not be the basis of any requosts for extradition made
by the United Nations. Such requests will be basod on charges of
violation of the laws Moroover, the United Nations will be in the
position to assert that the orimes perpetrated by Gormany wore
unprecedented both in their extent and in their studied disregard

of logal restraints, and that they aro therofore Justified in insisting
that the convontd onal and ocustomary law of extradition be interpreted
in the léght of that fact. At the seme timo, the noutral States in
question will be entitled to ask for an assurance that tho intondod
prosecution for war orimes will not be usod as a mere instrument of
revenge. Thoy will be entitled to olaim tho right tomefuse extrae
dition in cases in which, in their view, tho alleged offonce partakes
of the oharactor of an offence against the rules of warfare in its
wider sense rather than of a common law orime ard in which they are
prepared to submit that preliminary question to judioial detorminatiom.
Thoy may avail themselves of any offor, amd insist on making i¢ as
offootive as possiblo, to associato noutral assessors or judges with

the aotivitios of the pourts charged with tho trial of war oriminals.




The Limits of Punishmont of War Crimos.

Tho quostion of thc mannor in which the various courts engaged in tho
$rial of war criminals will apply municipal and intornational law need not
be considerod in this memorandum in detail, But it is advisable to
oxaminc at this juncturc some of the principal factors which, in
individual cases, may have the rosult of excluding punishmont or
mitigating its soveritye The study of theso factors is indicated
both in doference to the duty of confining tho punishment of war orimos
within tho limits of intornational law and as showing, in tho final
rosult, that tho officacy of the law is not seriously affectod by what
appoar to be, at first sight, vast oxcoptionse Theso possiblo limitations
may bo considored under throo hoadss

(1) the ploa of suporior ordors;
(2) the uncortaintios and controversial aspocts of the law

of warj
(3) the oporation of reprisals.,

(1) The Plea of Superior Orders

In its report prosented to the Proliminary Peaco Conforence at
Paris, tho Commission on Rosponsibilities said: "fo desire to say
that oivil and militery authoritios cannot be relieved from responsibility
by the more fact that a highor authority might havo boon convicted of
tho samo offoncce It will be for the Court to docide whothor a plea
of suporior ordors is sufficiont to acquit the person charged with
responsibility," Although this roforence to the plea of superior

ordors was, in its contoxt, limited to onc particular situation,

namoly, of a prior conviction of a superior officer or official,

the above statcmont vms probably intonded to give a gonoral answor to

tho problem raisecd by tho plea of superior orderse It appoars from




tho statomont as quoted: (a) that tho Commission dosircd to dissociate
jtsolf from the viow oxprossod, among othors, in the British Military
Manual (as woll as in tho United Statos Rulos of Warfarc) that "mombors
of tho armod forces who commit such violations of tho rocognisod rulos
of warfarc as aro ordercd by thoir Govornmonts or by thoir commandor
aro not war oriminals and cannot thoroforo bo punishod by the onomy“:l)
(b) that the Commission did not consider it within its provinoco = or

within tho roach of agrocment among its membors = to lay down detailed

principles for the guidanco of national courts in the matter.

It is not surprising that the Commission found it nocessary to
dissociato itsolf from the view that suporior orders arc a sufficiont
justifications A rulc of this naturg unloss roduced to logitimato
proportions, would in most casos result in almost automatioc impunity
in consoquonco of rosponsibility boing shifted from onc organ to
another in the hiorarchy of the Steto or its armed forcoss If the
rulo as stated in the British and Amorican military manuals actually
roprosontod the oxisting position in intornational law, tho prospect
of bringing to justice any substantial portion of offonders would indocd

bo slenders

1) § 443, This principlo appoars for the first time in Chaptor XIV
writton in 1914 by Profossor Oppenheim and Colonol Edmonds under the
title "Tho Laws and Usages of War on Land"e Articlo 366 of tho Unitod
Statos Rules of Land Warfarc ropoats, almost literally, tho British
rules Thoro is no trace of it in the Instructions, drafted by Liobor
in 1863, for tho Govornment of Armios of tho United Statos in theo
Fiold (for those Instructions sco Halleck, Intornational Law,

vole Il ppe 40 = 55)s Chaptor XIV of tho ] Aual has no
statutory forcos It is probablo that in any caso its provisions

must be intorprotod by roferonce to other parts of the Manual, in
particular to those which stross the duty of obedionco ta lawful
ordors only (sec bolow)s




The activity of thc Gorman Roichsgoriocht in connoction with tho

chargos, put forward by the Alliod Powors, against Gorman officcers,
4llustratos in an intorcsting mannor tho truo implications of an une
qualificd accoptanco of tho dooctrine of superior orders, Tho person
first on tho British list of individuals whoseo prosocution for vmar
orimos was domanded was Grand Admiral Tirpitz, Seorctary of State of
tho Gorman Navy botwoen August 1914 and March 1916, Ho was chargod

with having ordorod unrostrictod submarine warfare. Tho Reichsgoricht

quashed the prococdings on the ground that, in addition to tho fact
that unrostrictoed submarino warfare was not contrary to intornational
law, tho Grand Admiral was not rosponsiblc for tho ordor in quostion,

Tho Roichsgoricht found also that that order was not givon by Admiral

von Capollc who was Scorotary of the Navy from March 1916 to July 1918;
or by Admiral Schoer, Commandcr of tho Fleot from January 1916 to June
1918; or by Admiral Hippor, Commander of tho Floot from August 1918
to Novombor 1918; or Admiral Mullor, Chiof of the Naval Cabinot of tho
Emperor throughout the war. Who did give the ordor ? Tho judgmonts

of the Roichsgoricht do not -lucidate this pointe But in tho docision

concorning Admiral von Hippor the Reichsgoricht 1liftod to somo oxtont

tho voil of discrotion by stating it was not tho Chiof of Floot who was
responsible for tho ordor of unrestrictod svbmarine warfaro, but the
Hoad of tho Suprome Command of Neval Oporations = prosumably the Emporor
himsolfes In viow of this it is not surprising that tho Supromo Court
acquittod, as having cctod undor suporior orders, individual naval
commanders whom tho British list charged "with sinking ships without
warning in circumstances of unusual cruclty and inhumanity." If

this intorprotation of the plea of suporior orders woro to prevail,
thon it is clear that in meny cascs no onc but tho Hoad of tho Stato,
cspocially undor a rogimo of absolutism or cicteatorship, could bo

hold rosponsible for decisions of major importance involving a breach

of international law - a solution tho futility of which is onhancod

by tho intornational irrosponeilility, nescrtod by many, of tho

Head of tho Stato.










that rule with vigour on the ground that it ig indispensable to the
cohesion and to the efficiency of the army, But it has not been
esserted that its effect is to relieve French nationals of responsibility
when tried before foreign tribunals for the violation of the mumicipal
law of these countries or of international law even if that foreign
country itself has adopted an identiocal rule. For it is, by necessary
implication, a rule applicable only to the State's own nationals and
only in respect of its owvn municipal law, In fact, no country has

more emphatically than France reojected the plea of superior orders

when put forward by encmy soldiers and officers acoused of war orimese
It is an interesting gloss on tho camploxity of the problem that in
Great Britain and in the United Statos the plea of superior orders is,
on the whqle, without decisive effoct in intornal oriminal or constitute
ional law, although it is apparontly treatéd as a full justification in
relation to war crimes, whilo in Franco, whero the plea of superior
orders is an absolute dofonce in the municipal sphoro, it is disregarded
in tho matter of war orimos.

There is no intornational judicial authority on tho subjoet, but
writers on international law have almost universally rejected tho
dootrine of superior orders as an absoluto justification of war crimes.

In view of the substantial diversity, both apparcnt and real,
in tho judicial and logislative practice of various States, it will be
necessary, in any war orimes trials conductcd by the courts of tho
United Nations, to approach tho subject of superior orders on the
basis of gonoral principlos of oriminal law, namcly, as an olcment

in asoortaining the oxistence of mens roa as a condition of accountability,

In the first instance, thore can be no liability, or thoro must be

diminished liability, if tho accusod actod in tho logitimato bolief

that ho was acting in accordanco with law, both municipal and intore
nationals In his ostimato of the logal position, tho circumstance
that ho has received orders to aet in a corcain way must bo rogarded,
prima facio, as croating in tho accusod tho conviction of the lawfulnoess

of tho action as ordored. By tho samo token. tho clearly illegal nature




of the ordor = illogal by roforonce to gonorally acknowlodged principlos
of intornational law obvious to any person of ordinary undorstanding =
rondors tho fact of suporior ordors irrolovant, Socondly, such a degreo

of compulsion as must bo docmod to oxist in tho caso of a soldior or

officor exposing himsolf to danger of doath as the rosult of a rofusal

to oboy an ordor oxcludos pro tanto tho accountability of tho acousod
(unloss, indood, it can bo said that tho porson threatonoed with such
sumary punishmont is not ontitlod to savo his own 1lifo at the oxpenso
of #ho vioctim)e Tho rosult of tho combination of thoso two principles
will bo, at tho onc ond, that a porson oboying an obviously unlawful
order tho rofusal to oboy which would not put him in immodiatoc joopardy,
will not bo able to shiold himsolf behind the oxecuso of suporior orders.
At tho other ond, a porson obeying an illogal ordor which is not on the
faco of it wnlawful and disobedience to whioch would oxpose him to tho
full rigours of military discipline, may fully rely.on tho ploa of
suporior orderss. Thoro will bo a varioty of intermodiato situations
betwoen thoso two oxtromos,

Thoro ought to be no doubt that should courts ontrusted with
the trials of war orimos disrogard altogethor tho plea of suporior
ordors, thoy would bo adopting a courso which could not bo regardod
as dofonsiblos It is probably not nocosscry, evon if it woro
propor to do so, for the Unitod Nations to ammounco in advanco to
what extont thoir courts would rocognisc the ploa of suporior ordors.
But it is of importanco that Jurists should study and clarify the
subjocts  Such study is likely to show that whilo tho fact of superior
ordors sots o limit to tho punishment of acts which might otherwiso
constituto war erimos, it is not a limit which will warp the offectiveness
of the law in a manner which may bo rightly rogardod as a porvorsion of
Justices It will not covor crimes committod by supcrior authoritios
and officors acting undor thoir own rosponsibility and initiativo; it will

not protect criminal acts committoed by subordinatos for purposos of

privato gain and lust; it will not shield acts committed in pursuance

of orders so glaringly offending against fundamental conceptions of




law and humanity as to remove thom from the orbit of any possiblo
justification, including that of immodiato danger to tho person
charged with tho oxocution of the orders; it will not excuso orimes
committod in obedionce to unlawful ordors in ciroumstancos in which
tho person oxocuting tho crime was not acting wndor the immodiato
impact of foar of drastic consoquonces of Sumnary martial justico
following upon & refusal to act = thoso lattor aro tho orimos porpot=
rated by tho vast army of officials in tho ocoupied torritorioss If
thoso limits of tho doctrine of suporior ordors aro takon into conside=
eration, thon its judiolous application, far from dofoating tho onds
of justico, will testify in a significant mannor %o tho dctormination
of tho Unitod Nations to abido also in this mattor by tho obligations

of intornational laws

(2) Uncortaintios of the Law of Ware

Similar considerations apply to tho sccond factor which must
in somo ways limit both tho scopo of prosccutions for war crimos
and thoir punishmont, That factor results from tho controvorsial
charactor of somo of tho most important aspocts of modorn wnre Thoro
aro acts of warfare which an impartial intcrnational tribunal would
probably hold to be contrary to international law, but tho lawfulnoss
of which has boon to a sufficiont dogroo a subjoct of controversy or
wncertainty to proclude tham from boing tho subjcet of a criminal
prosecutions Thore ought, for instance, to be littlo doubt that =
apart, porhaps, from the doubtful oporation of tho low of roprisals =
an intornational tribunal would hold that tho Gorman mothods of
submarino warfarc and of mino=laying werc contrary to intornational
laws And yot, bocauso of the controversial stato of intornational

law on those mattors, thero may bo lacking in respoct of such acts

that dogroc of mons roa which, in mattors of this kind, constitutos

an ossontinl condition of criminalitye Such acts as tho sinking

of morchant vosscls without warning or indiscriminatc mino-laying










oriminal prosccutions against individualse It is doubtful whothor,

in this and similar mattors, tribunals cntrusted with tho task of
punishing war criminals in tho poriod botwoon tho armistico and the peace
treaty are a proper agency for solving controversial and difficult
problems of the law of war, For this reason it is probable that retribute
ion for much of the ravages of war, of loss of 1life, and of destruction
of property perpetrated with a oriminal intent may have to remain outside
the scope of prosecution of individulas for war orimes. This does not
mean that the guilty State will escape all the consequences of such
actions committed on its behalfs There remains, in particular, the
duty of compensation such as envisaged in Article 3 of Hague Convention
Noe IV or in Article 26 of the so=called Hague Air Warfare Rules of

1923+ Neither will any uncertainty of tho law shiocld persons accused
of olearly oriminal acts unrelated to the major aspoots of disputed
rules, such as sinking of 1lifo boats contoining survivors from torpedoed
ships, or deliborato machince gunning of civilian rofugees, or, possibly,
such acts of mere terrorism and frightfulness as the bombardment of

Rotterdam in April 1940,

Moreover, it does not appoar that tho difficultios arising out
of any uncertainty as to the oxisting law have a dircct bearing upon
those acts of Gormany and her allios which have providod the impetus
for the almost universal insistencc on tho punishment of war crimose
Criminal acts with rogard to which prosecution of individuals for

war orimes may appoar improper owing to the disputed nature of the

rules in question ariso largoly in connection with military, naval

and air operations propor, No such roasoncble degrce of uncertainty
oxists as a rule in tho mattor of misdcods committod in tho courso of
mititary occupation of onomy territorye Horo tho wnchallonged authority
of a ruthless invador offors opportunitios for orimes the heinousnoss

of which is not attenuatod by any possible appeal to military nocessity,

to tho uncortainty of the lav, or to tho oporation of roprisals.

Tho faot of tho controversial character of some of the rules of




war tonds not only to imposc a limitation upon the scope of offoncos

which may proporly be prosocuted as war orimose It has a diroot

boaring on tho quostion of tho ploa of supcrior ordorse If it is

truo that, as pointed out above, tho obviousnoss and the indisputability
of tho orimo tond to climinate one of thc possible justifications of

tho ploa of suporior ordors, then the controversial charactor of a
particular rulo of war adds weight to any appecal to suporior ordorss

An intornational tribunal may find that the order was illggals  But

any olemont of doubt, howevor ill-foundod, proliminary to such a finding

must woigh with particular forcc in tho decision of tho court to dismiss

tho plea of suporior ordors.

(3) The Effect of tho Oporation of Roprisals

The samo considerations apply, with even groator force, to the
offoot of tho oporation of roprisals = both in gonoral and in rolation
to tho plea of suporior ordorse In tho first and in tho socond World
War reprisals have boon the logal cloak for the departuro, some of which
was unavoidablo, from many of tho accepted rules cf warfarcs 1In a
sense, roprisals havo fulfillo@ the function which would normally havo
beon left to agroomont betwoon Statos, nameoly, that of tho adaptation
of tho law to the changed conditions of modorn warfaros In tho sphero
of maritimo war tho oporation of reprisals in both world wars has, in
practice, rondorod obsoloto tho obsorvance of most of tho traditional
ruless. It is irrolevant to onquiro whoso original illogality opened
wido tho flood gates of rotaliations It is sufficiont to noto that
the flood swopt away with dovastating thoroughnoss many of tho olaborato,

though ofton controvorsial, rulos,

A war crimo doos not nocossarily coaso to bo such for the reason
that it is committod undor tho guiso of rcprisals. But an act committed
in pursuanco of roprisals which arc lawful in theoir origin and in thoir

execution carmmot proporly be troatod as a war crimoe A tribunal cone




frontod with an oxcusc of this naturo will bo facod with a task of

considorablc difficulty. Intornational law rogulates, in a nocossarily

rough and indctorminato manner, tho occasions for and tho uso of roprisals

both in poaco and in ware It postulatos. the roquircmonts of a prior
attompt at redross by nogotiation, of proportionality, of roasonableness,
of compliance with fundamontal principlos of war such as rospoct for

tho lives of nonwcombatants, of duo considoration for the logitimato
intorosts of neutralse But no rule of thumb is applicablo to thoso
mattors, and it may bo difficult to lay dovm specific rules for tho
guidanco of tribunalse Tho quostion of tho oxtont to which such

rulos can bo framod in advance must be a mattor for caroful study.

The dloment of reprisals may have a significant and porploxing
bearing upon the ploa of suporior orders, It has boon shown that
tho strongth of tho ploa of suporior ordors is conditionod by tho
dogroo of hoinousnoss of tho offonco and its approximation to a common
orimo apparently divorcod both from bolligoront nocossity and from
olomontary considerations of humanity. But thoso lattor considorations
may booomo irroclovant whon the act has boon orderoed, or ropresontod
to tho subordinate as having boon ordored, in pursuanco of roprisals
against a similar or idontical orimc committod by tho adversary,
The subordinate may bo expocted, when confronted with an ordor contemp=
tuous of law, humanity and docency, to assert, at tho risk of his own
1lifo, his own standard of law and morality. This is an exacting,
though wnavoidablo, toste But no such independence of conviction and
action may bo expected in casos when the soldior or officor is confronted
with a command ordering an act admittodly illegal, oruel and brutal,
but issuod as a reprisal against the similarly reprchonsible conduct
of tho advorsary. Wo may attribute to tho accusod g rudinentary
knowlodgo of the law and an olomontary standard of morality, but it
may be more difficult to oxpoct him to bo in tho posscssion of the
nocogsary information to onablo him to judge the lawfulnoss of the

rotaliatory monsuros in quostion in relation to the circumstances







alloged to havo given riso to thome An oxample will illustrate tho

position: No person can bo anllowod to pload that he was unaware of tho

prohibition of kiliing prisonors of war who have surrendered at discretione

No person can be permitted to assert that, while persuaded of the utter
11legality of killing prisoners of war, he had no option but to obey an
order. But an accused who pleads not only an order, but the faot that
the order was represented as a roprisal for the killing by the adversary
of the prisoners of his own Stato, is in a differont position, In fact,
he might in such cases have & lmwful excuse ovon indopendently of the ploa

of superior orders. Whon the Gorman Supromo Court in tho case of the

Dovor Castlo acquittod tho accused who ploaded guilty of torpedoing a

British hospital ship, tho Court oxpressod tho viow that tho acoused were
ontitlod to hold, ou the information suppliod to thom by thoir suporiors,
that tho sinking of onamy hospital ships was a logitimato reprisal against
the abuse of hospital ships by tho enemy in violation of Hague Convention
Noe Xo

On tho othor hand, as in tho mattor of tho wncortainty of the law of
warfare, tho import of tho oporation of roprisals is not as considorable
as would appear at first sight., In partioular, it does not soriously
affoct that most potont sourco of war crimce vhich originates with tho

lewlossness, the groed, and the brutality of the occupying Statoe

Whilo it is imporative that wo should boar in mind the limitations
upon tho prosccution and punishment of war eriminals — limitations such
as thoso following from the plea of suporior ordors, from the controversial
oharactor of some laws. of war, and from tho application of roprisals —

it is of oqual importence that we should not in this matter lose the wood
for the trocs. Thoso oxceptions may make the work of tho tribunals moro
intricato and more responsible, but thero is no roason to assunc thut they
will invariably affect tho issuce Suporior ordors mey boe invokod,

uncortaintios of the law of war may be relicd upon, and roprisals may bo




cited as an excuse - but that does not mean that when thus appealed to

they will confound the ends of justice. They will be subjeoted to
judioial sorutiny, They may be found suffiociently weighty to warrant
aoquittal; they may bo considered in tho light of and as having the
effoot of extenuating oiroumstances; or they may, upon carefu} invest=
igation, be brushed aside as & flimsy device to cover the horrors of a
war crime,

At the same time, it is olear that all these three factors imply
& limitation upon the punisilment of war crimes, It must be a matter
for oonsideration whother these limitations ought to be the subjoot of
study and expression of opinion by jurists and Governmonts at this
juncture or whother they must be left to be answered by oourts alongside
with any other questions of law. In the view of tho writer, these are
problems of a goneral nature as distinguished from tho eppliocation of
any partioular rules. Their preliminary study might bo of assistance
to tho courts in due course. Any ocaroful attention glven to them by
the authorities of the Unitod Nations might well act es an additional
assurance, in relation to their own peoplos and public opinion at large,
of their determination to conduct the trials of war criminals within

the limits which law and justice impose.




CONFIDENTIALs NOT FOR PUBLICATION

INTERNATIONAL CO'MISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT

COMMITTEE CONCERNED WITH CRIMES AGAINST INTERNATIONAL PUBLIC ORDER

INTERIM REPORT OF 16 JULY, 1942

SoforsfoRlck Aok KRk

1. International Criminal Court.

While most of us believe that the time is ripe for the establishment
of a Permanent International Criminal Court, we all hold the provisional
viow that a very large percentage of the crimes which have been and will
be committed incidental to and in the course of the present war (which

for the preeent we shall mercly refer to as "war crimes") oan bo punished

by means of the jurisdiction of the municipal aourts of the Allied Powers,

both oivil and military, Accordingly Monsicur Burnay, Professor Glaser,
and Professor Lauterpacht, with General de Baer as Chairman, were appointed

o sub=committee with the following torms of referencet

To oxamine and state (a) the scope and meaning of the oconcoption of
war orimes (b) the extent to which the punishment of war orimes can be
achieved by means of the application of national laws including military
law and by mcans of national jurisdiction both militery and non-military

(c) what wor orimos oannot bo dealt with in ono of theso ways.




2. The Armistice

We recommend that:

(a) the Armistice should contain appropriate stipulations for the
handing over for trial of persons accused of war crimes, or speoified or
to be specified by name or by categories, such as the members of suoh a
unit operating in such a district at such a time; and

(b) +the Allied Puwers should intimate on the signing of the Armistice

that, in addition to the avplication of eny other measures, they will refuse

to sign a Peace 'mless and until there has been substantial performance of

this stipulation ncnteined in the Armistice.

3+ The Defence of Superior Orders

Professor Gocchﬁrt, Professor Lauterpacht and Dr de Moor were appointed

& sub-committee to examine and report upon ths defence of superior orders,

4, Surrender by Neutral States

(a) We recommond that:

In the near future the Allied Powers should indiocate, through the
appropriate channels, to neutral Governments the desirability of exercising
oare to avoid the reception on their territory of persons likely to be

accused of war orimes, varticularly in view of the large number of orimes

now being committed,

(b) Monsieur Benes end Moneieur Vlaitsch were appointed a sub-scomittee

to examine and report on ths subject of Extradition.

6+ It was agreed to lsave the date of the next meeting to be arranged at
the discretion of the Chairman after the sub=ocommittees had made some

definite progress with their reports.,

6, The meeting terminated with a vote of thanks to the Polish Authoritiesa

for their hospitality,




e

W.Gu

CONFIDENTIAL

INTERNATIONAL COMYISSION FOR FPENAL RECONSTRUCTION AND DEVELOPMENT

COMMITTEE CONCERNED WITH CRIMES AGAINST INTERNATIONAL PUBLIC ORDER

General de Baer's Sub=Committee

Note to llembers of the Sub=Committee

The terms of reference of tho Sub«Committee are as followsi
To examine and statet (a) Tho scope and meening of the conception of war orimesj
(b) the extent to which the punishment of war orimes can be achieved by means of
the application of national law, including military law, and by means of national
juriediotion both military and non-military; (o) what war orimes cennot be dealt
with in one of these ways.

(2) With regard to (b) selocted members of the general committee have been
asked to prepare a statoment as to the position of the muniecipal law of their country,
in particular with reference to the question whether it confers upon national courts
jurisdiotion to punish orimes committed abroed.

(3) With regard to (a) 4t 1s bolievod that the task of the auh-oﬁmmitteo ie
to enquire which are the war orimes in respeot of which the immediate handing over
of the aooused to the United Nations ought to be sought as onoe of the torms of the
armistices It 18 possible that tho sub=cormitteo may, in accordance with the view
put forward on pp. 5«11 of Profossor Lauterpacht's memorandum, arrive at the
conelusion that while all violations of the law of war are, in & sense, war crimes,
only some of them ought to bc troated as war crimes in the abovo, limited meaning,
(1404, "suoh offences against the law of war as are oriminal in the ordinary and
acoepted sense of fundamental rules of warfare end of general principles of oriminal
law by reason of thoir hoinousness, thoir brutality, their ruthless disrogerd of the
sanotity of human life and personality, or their wanton interfercnce with rights of

property unrelated to reasonably oconceived requirements of militery nooessity,"

(ibid,, p.9).
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Other violations of the law of war would still be subject either to oriminal
prosecution before municipal or international courts or to the duty of compensation,
but they would not be made subject to the obligation of immediate delivery of the
aocoused as & ocondition of the armistioce.

(4) If this approach msets with approval, the sub=committee might properly
attempt the task of preparing a list of war orimes to be included in the demand
for immediate delivery of the ascused.

(6) The answer to (o) will be largely, though not exolusively dependent upon
the answer to (b) and, to some extent to (a). It must depend upon oonsideratdons
both of & legal and political character, and it must be influenced by the faot that
in view cf most members of the general committee, the establishment of an
International Criminal Court as & source of supplemental jurisdiotion is both
feasable and desirable, It might be convenient if each member of the Sub-Committee

oould propare a tentative list of subjeocts which on account both of their residuary

~ oharacter in relation to (a) and (b) as well as for other reasons are not properly

within the jurisdiotion of muniocipal courts and which point, therefore, to the
establishment of an International Criminal Court.

(8) It is believed that it is within the competence of {ie sub-committee to
enquire to what extent provision should be made for triel by an International Court
of war orimes with regard to which munioipal ocourts possess jurisdiotion, but which,
by reason of internel or external diffioulties, ought, in the opinion of the
Judioial or the political authorities of the State ooncerned, to be tried by an
International Court, .

(7) It is hoped that each of the four membors of the Sub=Committee may find

it oconvenient to comment in some detall on the matters raised in this Neote.

M. de B.

24 August, 1942,
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(¢) That the United Nations should agree upon a convention laying dewn the
main principles of international criminal law, defining the orimes and affixing
penalties to them;

and that, until such a convention has been agreed upon, the Court should applyt

(1) International treaties, conventions and declarations, whether general or
particular, recognized by the States which are bofore the Court;

(11) International custon, as evidence af a general practice accepted as law;

(1ii) the general principlss of public or international law recognized by
civilized nations;

(iv) judioial decisions and doctrines of highly qualified publicists as
subsidiary means for the determination of rules of law;

provided that no act may be tried as an offence unless it is specified as a oriminal
offence either in the Statute of the Court or in the municipal law of the aceused,

or in the law of his rosidonce at the time of the commission of the crime, or in

the law ef the place where the crime was committed,

The above suggestion seoms the only one which would cover all war crimes, it

does not in any way curtail the Juarisdiction of National Courts, it is accep table

to alle This solution would provide a remedy endowed with & maximum authority and
strength, it would form the nuclous of future international criminal law,

I would like to point cut that it is similar to the recommendations which were
made in 1919 by the British Committee of Enquiry into the Broaches of the laws of
War (Macmillan-Peterson Committee) and by the majority of the members cf the Commission

on the Responsibility of thc Authors of the War (Commission of XV),



















In point of fact however, to confer upon the military Courts of each of the
Allied countries jurisdiction to try Germans, civilian or military, accused of having

committed in Germany crimes against the nationals of their country would be in my

opinion a gross mistake: The Institution of such courts summarily administering

foreign military justice in Germany would be purely vindicative; only an International
Cowrt composed of professional judges before which the accused would enjoy the

guarantees of a fair trial, with the opportunity of dofence end the assistance of

counsel would be admissible
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On the other hend this Codec, like many others, does not cover all kind of orimes,
committod by tho invader. Unfortunatoly our legislator was not so ingonious as was

the invader., For example it would be difficult to find a provision in our Code

applicable to such ocases as compelling young women to becomo pregnant egainst their

will, physioal and mental torture, transfer of population, establishment of ghettos,
and so ons But even could our Code be so interpreted as to cover such orimes, which
is not the case, the punishments provided therein are not sufficient to meet such
orimes,.

In this oconnection it is worth while remembering that the Germans abandened
the principle "nullum orimen ...." a long time before war broke out, and that thoy
introduced retroactivity of penal legislation in Poland for so=-called political
orimes which enabled them to punish those Poles who rebelled againet the Germans in
Silesia some twenty years earlier.

I quite agree with the suggostion that it would bo advisablo to Prepare now a
liet of crimes for which oxtradition should be stipulated in the armistice.
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Answors to Quostionnairc
GREAT BRITAIN
(Professor Lauterpacht)

With rogard to paragraphs (3) and (4) of Dr do Baor's note, assuming that
the sub-committeo arc in agroomont with tho viow put forward in my Momorandum
and roproducoed in Dr do Baer's noto, tho following is suggested as a tontative
list of crimes with rogard to which the immediato handing over the accused
ought to be sought as an cssential condition of tho armistico:

1. Grave crimes against person and property committed without any

pretence of legal authority or order, i.o., crimes of private lust.

Those include murder, mansleughter, infliction of grievous bodily

harm, torturc, false imprisonment, blackmail, rape, theft and pillago

on & large scale,

2« Plunder, infliction of grievous bodily harm, and torture committed

under cover of legal authority or in obedience to superior orders.

3s Participation in and excoution of Judicial sentences clearly contrary

to international law and resulting in death, bodily disablement, or

prolonged deprivation of liberty.

4+ Ordering of or permitting or participation in massacres of oivilian

population or of prisonors of war,

5 Ordering of or pormitting or participation in mass oxccutions of

hostages,

6 Ordering and oxccution of moasuros of onforced prostitution.

[This will cover, among othors storilisation of women by docters].

7+  Ordoring of and participation by officials in administrativo

detontion in concontration camps, ospocially in casos rosulting in

death or mental or bodily disablemont.
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This Sub-Committee has been asked, inter alia, %o examine and state

"the extent to which the punishment of war orimes can be achieved by means
of the application of national laws, inoluding military lew, and by means
of national jurisdiotions, both military end non-military,"
It would assist the Sub-Committee if, for each nation, the members of
the Committee would be good enough, after consulgation, to prepare a statemens,
ae detailed as oonvenient, on the following questions:

(1) In what oiroumstances, if any, does the law of your country
oonfer upon courts jurisdiotion to punish crim'nal acts commi tted
abroad:

(a) by nationals,

(b) by aliens?
Te what extent, 1f any, does the territorial prinoiple of your
oriminal law confer upon your courts jurisdiotion in respeot of
oriminal aots committed by aliens on the high seas or from the
air above the bigh seas against ships or persons on board ships

flying the fleg of your country?

(8) What law do the military courts of yowr country apply? Do they

apply a special military code or the ordinary municipal oriminal
code?  Are they authorized to apply "martial law", "the law of

war" or "international law"?  With regard to what categories of

n M*

.

persons have they jurisdiotion? Doos thz latter embrace both

%

-

soldiers and civilians? In the matter of jurisdiction over

—

oivilians, what is the position with regard to enemy nationals;

(1) in nationa) torritory, (2) 1in enemy torritory in the event

e e

of your armed forces occupying parts of enomy territory?




To what extent is the jurisdiotion of militery céurts in your
country affeoted by the territorial principle (if any) of your
oriminal law, i.e., the principle that courts have jurisdiotion

to punish such acts only as are committed in national territory?

(The object of this question is to elisit to what extent, if any,
the general terms of the jurisdiotion conferred upon military h
courts in respect of war orimes exolude or modify the application
of the territorial principle).

In case the law of your country does mot authorise oivil or/and
military tribunals to exerocise jurisdiction in respect of orimes
committed ebroad, what are the legal and politioal diffioculties
in the way of a change in the existing law in the direction of

conferring such jurisdiotion upon milita:y or oivil tridbunals

or both?

Does the law of your country adequately provide for the punishment
of all war crimes which have been committed in your country?

In case the answer 4o question 5 is in t*s negative, what are the
legal and political difficulties in the vay of a ochange of the
oxisting law in tho direction of making cuch adequate provision?t

Some members of the Comnittee to whom this quosiionnaire is sent may
porhaps havo answered some o ths questions in connection with their membership
of the London International Assembly Committoe. Thoy may find the answers sent
Yo that Committee useful for the purpose of enswering the onclosed questionnaire.
But it 15 hoped that your answer to the present questionnaire will be ocomplete

in itself.

M. de B/ER.































Mass lfurder (a) by excessive removal of focdstufyf

(b) by wilful destruction of foodstuff
Forcing civilians to act as a soreen for advancing wnits.
Ordering oivilians to remove mines in a mine-field.

Enforeing enrolment in the army of civilians belonging to territor.es which
have been forcibly ammexed before any Peace Treaty (e.gs civilians of
Alsace-Lorraine, of Eupen-almédy, etc...)

Annexation of territory (wheraby compulsory enlistment of citizens, and
oonsequently the killing of suoh oitizens is made possible).

The official responsible for a regulation whereby the infliotion of collective
or other penalties, illegal by local law, is made possible.

The official responsible for a regulation wheroby arrest, segregation,
deportation, abduction or any removal of populations or individuals are
provided in violation of the local law.
Any orime committed by order of a superior authority,
Death caused by aotion of & Court of Justice: - constituted either
( regularly, Edith Cavell oase, Brussels, October 1915,

or( irregularly, case of Captain Fryatt, Bruges, 1916.
= with or without jurisdiotion,
= delivering a sentence )in execution of a law

)in violation of a law.

In case the answr to question 6 is in the negative, what are the legal
and political diffiocultics in the way of a change of the existing law in
the direction of making such adequate provision?

answer to this question is the same as that under question 4.
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Answers to Questionnairs

FRANCE
(Monsieur Simon)

(1) In What oiroumstances, if any, does the law of your country confer upon
courts jurisdietion to punish oriminal acts committed abroad:

(a) by nationals; (b) by aliens?

Par rapport aux infractions commises a 1'étranger, la législation pénala frangaise
prévoit que:~
1) 1lorsque l'agent est un Frangais, les infractions les plus graves peuvent
8tre poursuivies en France,
2) 1lorsque l'agent est un étranger, il peut etre puni pour les crimes dirigés
oontre la suretd ou le orédit de 1l'Etat frangais.

(a) Les orimes attentatoires & la suretd de 1'Etat ou de contrefagon du
soeau de 1'Etat, de monnaies nationales ayant cours, d: paplers nationaux, de billets
de banque autorisés par la loi, commis hors du territoire de la France, peuvent &tre
Jugés ou poursuivis en France, d’aprés les dispositions des lois frangaises, quelle
que soit la nationalité des auteurs et des complicesy mais il est néoessaire & tous
points de vue, de distinguer, suivant que les autours ou complices de ces infractions
sont de nationalité frangaise ou Strangére:=-

S1 les faits dont il s'agit dans l'article 7 du Ccde d'Instruction Criminelle

J sont commis par un Frangais, celui-ci, avant son retour en France, peut @tre poursuivi
) et jugé par ocontumace (Code d'Instruction Criminelle, ert.5); tandis que, s'ils sont
oommis par un &tranger, l'article 7 exige comme condition préalable de la poursuite
que cet étranger soit arrété on France, ou que le gouvernement frangais ait obtenu
son extradition.

L*étranger, & qul 11 est reprochd d'avoir comnis, hors de France, un orime contre
la sitreté ou le orédit de 1'Etat frangais et qui se trouve on fait aux mains de

1'autordtd frangaise, no peut pas Zchappor 4 1'application de la loi pénale frangais













(6) Does the law of your country edequately provide for the punishment
of all war orimes which have been committed in your country?

Les dispositions du droit pénal frangais couvrent "tout les orimes de guerre".

Les diffioultés ne viendront pas de l'insuffisance des inoriminations; elles

résulteront plutdt de l'excuse absnlutoire de l'article 64 du Code Pénal, que, &

défaut d'autres exoeptions spéoiales, les inoulpés ne manqueront pas d'invoquer,

" (6) 1In oase the answer to question 6 is in the negative, what aro the
logal and political diffioulties in the way of a change of the
existing law in the direotion of making such adequate provision?
I1 sera néoessaire de modifier la 1égislation pénale sur ce point, oe qui pese

la question de la rétroactivités oet obstacle n'est pas insurmontable en France.
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Angwers to Questionnaire
GREAT BRITAIN
(Professor Lauterpacht)
(1) In what ciroumstances, if any, does the law of your country confer
upon courts jurisdiotion to pumish oriminal acts committed abroad:

(a) by nationals; (b) by aliens?

(a) British Courts have no jurisdioction to try ani to punish their nationals
for eriminal eots committed abroad, save where such jurisdiction has been expressly
ereated by statute. The numboer of suoh statutory exceptions is not great.
Examples of such are: Treason, Murder, Perjury, Bigany.

(b) British Courts have no jurisdioction to try or to punish oriminal acts
commi tted- abroad by aliens. To this there is only one minor statutory exception
(Sect. 687 of the Merchant Shippinh Aot 1894, 57 & 58 Viet.C.60)

(2) To what extent, if any, does the territorial principle of your

criminal lew confer upon your courts jurisdiction in respect
of oriminal acts committed by aliens on the high seas or from
the air above the high seas against ships or persons on board
ships flying the flag of your country?

Except in the caso of piracy jure gentium orimincl aots committed by aliens
on the high seas are regarded by English law in the samo way as acts committed by
them abroad, save that any act committed or taking effect in a British ship is
regarded in tho same way as if committed or taking effect in British territory.

It would soem thorefore that oriminal acts committed by aliens from tho air
above tho high scas against ships or persons on board ships flying the British

flag, would be within tho jurisdiction of the appropriate British court.










or political diffioulty whioh would make it impossiblec for Parliement to alter the

existing law in regard to specified ocategories of war crimes committed abroad.
The fact that, as mentioned above, ordinary courts-martial in Great Britain have,
by virtue of spocial war legislation, had conferred upon them jurisdiction over
oivilians with regard to a number of offences, shows that there is no particular
diffioculty in the way of modifying established principles, in particular those of
& jurisdbtional character, in order to meet situations arising out of the war.

(6) Does the law of your country adequately provide for the punishment
of all war crimes which have been committed in your country?

(8) In ocase the answer to question 6 in in the negative, what are the
legel and political difficulties in the way of a change of the
existing law in the direotion of making such adequate provision?

It is believed that the answer to these questions is covered by the answers

to question 3 and 4.
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Answers to Questionnaire
CZECHOSLOVAKIA
(Dr Benes)

(1) In what oircumstances, if any, does the law of your country /
confor upon courts jurisdiction to punish criminel acts committed
abroad:
(a) by nationals; (b) by alienst

(a) According to the provisions of Seotion 36 of the Criminal Code of 1852,

27 May, No.117 RGB for orimes committed abroad a Czochoslovak subject, if arrested
in the act, will not be extradited, but will be dealt with according to the
pravisions of the Criminal Code and without regard to the laws of the country in
which the crimes has been oomit'i:edJ If, however, he has already teen punished
abroad for the same act, the sentence imposed upon him aocording to the provisions
of this Code should take dus regard to his previous punishment.

Thus, as far as orimes of Czechoslovak subjects cormitted abroad are concerned,
the Cgzechoslovak Criminal Code, has accepted to its full extent the principle of
personality.

(b) Section 38 of tho Czechoslovak Criminal Code deals with the punishmont
of orimes committed abroad by foreigners. It lays dovm:

If a foreign subjeot commits high troason in rolation to the Czechoslovak State
or the orime of forging socurities or counterfeiting ccins = Secs.106-121 -, he will
be dealt with according to the provisions of this Code just as if he were a
Czeohoslovak subjeot.

Accordingly, to a certain oxtent, = at least as fir as certain crimes are
concerned - also foreigners can bo punished by Czochoslovak courts for acts committed
abroad. Yet, on the whole, it can be said that tho majority of offoncos committed
by foroigners abroad cannot - according to the present logal position = bo dealt with

by Cgochoslovak courts.

o
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