
.. -

' 

... 

(.)) 

(4) 

(5) 

when the peno.l ty lnid down by the law has not been applied t.o 
the aota declared to be provod by the Uilitary Tribu.nal or 
11hen a penalty haa been pronounced which goea beyond the oaaea 
stntod by the law, · 

when thore hna been n violo.tiJn or omission ot the folTJ&litiea 
lnid clnwn by lo.w NI o. C'.)ndition of vo.lidity, am 

when the llilito.ry Tribuno.l haa omitted to decide u-;:,n a request 
of the ncousod, or o.n appliontiJn of the Public ·Prosecutor, 
which L\iDs at m.ld.113 uae of o. power or a right aocor«led by the 
law" 

I • 

I 

"In all oases '1here a Military i~ppeaJ. Tribunal haa been established, pera:>na 

sentenced by Military Tribunals cannot appeal to the Court ot Appeal 

(Cour de cu■ation) anainat the . decisions ot Military Tril:wlala and. ot · 

Military appeal Trib-.mals." 

In peaoe-tir:le, in aocortlance with Article 100 ot the Code c1e Juatioe 

llilitaire, Judlglents uolivered by Military Tribunals can o~ be challenged 

by way ot an appeal to the Court of Appeal, for the reasons and under the 

corxlitions aet out by Article 4D7 ct seq of the Code d'Inatr\lctiun Criminelle. 

A oonvioted person hna three 1'h->le ~s, after that on which tu sentence 

baa been notitied to him, in v.bich to int'om the Clerk ot tbe OGuft...ot 

hie 4tl!N to appeal. 

61 The IR'!!I placeu on EJ2editioua Procedure 

The cere shown in ensuring to tht o.ccuaed bu ea■ential right~ during . . 
trial ia be.lanced by M attempt at ensuring that there shall be no un­

neceasti.ry clel~a arising out of purely technical disputes. 

Artiol,e 12 ot 1ha Charter of the International ~ilitary Tribw1al 

for the ·Per le.at me.ma the tollowi.na provisions 1n its paragraphs a - o 

(whioh are subatontially the same aa thoae made in Artiole 18 ot the 

Charter ot the MuNmberg InternatioMl. Mill tar,y Tribunal.) a 

.; 

• 
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"Comuot ot Trial. The Tribunal shall: 

a. Confine the trial strictly to an
1 

expeditious hearing of the 

issues raised by the charges. 

b. Take striot measures to prevent 8.1\Y _action mich would cauae 

8.1\Y ~eazwnable del~ and rule out irrelevont issues and statements ot 

81\Y kind whatsoever. 
. . . 

c. Provide for the maintenance of order e.t tho trinl and deal 

s\aJIDarily with 01\Y contumacy, imposing approprio.to punishment, including 
' 

'. 

exclusion of ruv accused or his counsel trom some or all further proooedinga, 

but without pre judice to the determi nati :m of the ohargtis." 

Similar provisions were lo.id down by the Pacific Se]atembor and 

Dec.ember and by the China Regulations. 

T~ • learast examples of the attempt to a.void miscarriage of JUStioe 

through umecesao.ry legal technicality are providr;d by the rules of 

e~denoe appliod in vm.r crime trials, to which attonti-m is now turned. 

71 Rules of Evidence in Goneral 

In general the rulea ·of evidence 8'.J"')lied in Y.'a.r C1·i1:10 trials ore 

less technical thM those governing the proceedings of courts C'.mduoting 

trials in accordence with tb3 ordinary cr:i.mino.l lo.w. This is n~t to ao.y_ 

that ony u.nfairness is clone to tho accused; the nim has been t o ensure 

• that no guilty person will esco.pe punishr.1ent by expl oiting technical rules. 

The c i rcur,1Btances in which war crirae tr:lnla nr e often held r.ie.ke it 

necessary t o dispense with certai n ~uch rules. For inst onco tn.'lJ'\Y oye 

witnesses whose evidence wns needed in tria ls in Europe had in the meantir.le 

returned to their hones overseas . and beon det):)bilized. To transport thor.1 . 

t:> the scene of trial v.ould rut havo been .prMtic.lll , nnd it was for that 

reason tha.t nff ila.vit evidence was per 1.1itted ontl so wicle],y used. In the 

Belsen trial, the Pr >s ecutor p :intcci 0ut that aJ.thJugh th~ trial was hold 

under British lc.w, the Regula.ti,.:ins ho.d 1:~ c certo.in al t cratinns in the 

laws of' evidence f or the obvi0us reas .m that otherwi se 1;ruzy- l)eople would 

be bowrl to escape just i ce bccmso of nover nts uf witness es. A J111r.1ber 

of affidavits. bad been tnkon f r Jm ex-prinonors frol;i Bol scn, but ·rilW\Y of 

t he J tjp nents hod since disnppeare .. . Ther efor e t . o Prosecuti~n- would 

call a ll t he wi. tncssos o.vo.ilo.ol o am t woul tl eu rJu t t he aff iclnvits bef >re 

.· 

I 



the Court Md ask for the evidence c•)ntainecl ·therein to be oooepted. 

£rtiole 13 (Evidence) of the Charter of tho Military Trimnal tor 

the For Eo.at provides ae follows: 

"a• A&iiaaibility. The Tribunal shall oot bo bound by tochnioal · 

rules of evidence. It shall o.dopt and appzy to the greatest poaaible 

extent expeditious Md ·non-technico.l procedure, and shall admit &I\Y evidence 
• 

wiich it deems to have probative value. All purported admissions or 

atateoenta of the accused are admiseible;"(l) ·· 

• 

The President 'a order of 2nd JUly 1942, a~p.:,inting a Military CoDGission 0 
tor the trial of the alleged saboteur~~ )included the provision that "flaob 

evidonce shall be o.clwitted as would, in tho opinion of the President of the 

Oor.mission, have probative value to a. reasonable cnn." . The provisions l~d 

down in overseas theatres were cleorzy influenced by this drafting. 

The Me~-1 teJTanean Regulations (Regulation 10) provide expresszy that 

the technical rules of evidence shnl.l not be applied but aey evidence shall be 

admitted which, in the opinion of the president of the Comnisaion, has any 

probative value ton ree.s-:>nablc man. Smilar provisi::>ne arc c .mtaincd in 

paragraph 3 of the European Directive, in Regulation 16 of tho Pacific 

Septer:iber R8gulo.tions, 1n Regulati ,n 5(d) of the SCAP Rules and in 

Regulation 16 of the China Regulations. 

In the Mediterranean Regulations it is added that without liraiting the 

scope of this raj.e the following in particular will appzy: 

(l) 

(2) 

"(a) 

"(b) 

If any witness is doad or is uno.ble to attend or to give 
evidence or is, in the opinion •)f the president '.)f the 
coramieai~n, unable to att~~d without unclu.e delay, the 
co~mission may receive ace ndo.ry evidence of statements 
t1ade by or attributed to such witness. 

Any docwoont puij_,orting to have been aigne or issued 
officialzy by~ mecber of any allied '.)r enecy force 
or by any '.)fficio.J. r agency of aey allied, neutral 
or eneJl\Y gover11100nt shoJ.l be ad1itissible as evidence 
without proot' of the issue or signature thereof. 

With the exoeption of the orurJiasion of tht: final sentence, Article 19 
ot the Charter of the International Military Tribuno.J. of Nuremberg 
baa the same wording. 

The Case ~ Po.rte Quirin, 317 u.s.1 (1942), 
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( o) Arq report by nqy persvn when it appeo.rs to the preai<hlnt 
ot ·tm ooa:d.aai-.m that tha person in co.kine the report was 

. acting within the scopo of his duty rJD.y be D.<ltlittcd in 
ovidonoo. 

"(d) M'f3 ueposition or ro·cord :)f aJ\Y 1:tilitary tribuno.J. ~ be 
8.<kdtted in evidence. 

"( e) Azt3 diary, letter or othor cloOWJcnt r.ll\Y be receive;d in 
· · evidence o.s to the facts therein sto.ted. 

"(t) It aJ\Y origi1ll.\l ~oc~ent cannot be procluceu, or, iif the 
0pinion ot the president of the cor.nisai~n, co.nnot be 
produced without u1¥1uc Ll.olf\Y, a copy •Jr transln tc.ll copy of 
auoh dJ CW':lent .:>r othor scc,:>ntlory evidence of its c~>ntenta 
mq .be received in evidonoe, A translation of allY 
document will be l)I'eSw:led to bo a c-.>rrect trnnslation 
until the contrary is shown. 

"{g) Photogro.phs, printcc o.nd r.u...ieographed matter, and true 
copies of papers are adl:iisaible without proof. · 

"(h) Contesaions are a.cloissibl~ without prJof .Jt circui.!Btanoee 
or that they were voluntarizy r.,acJe. The oircurastancea 
surrounding the taking of a contessi m may be shown by ~ 
acousod and such showing~ be c ::>nsidered in respect of 
the weight to be e.ocordecl ~t, but not in respeot of its 
adr.1isaibili ty. • 

sicJ.iar but not identical provisbns are c-:,ntru.nod. i n oti.- UAS.ted S'°-b 

instrwnents. ~saaP ~ ea, for instance, it ~s also provided 

(Regulation 5~d) (2)) that the Co:_LJiasion sh~l t~o Juc'!icial ootice of 

facts of co1:1uon kno ledge, officio.l. goverrnont docuraents f any n~tion 

and the proceedings, rec::>rua o.nd f'indin~s of .tUlitory :>r other Agencies ot 

any of the United No.tions, u pr·>vision which corresponds to .i:.rt. 21 of 

the Charter of the Internntioruu. Militnry TribuMl, ·annexed t o the Four­

Power Agreement :>f 8th ..wgust 1945. 

The Royal Wan-ant provides that, except in au far :is therein 

otherwise provided, the Rule s f ?roceuure npplicaule in a. Field 

General Court Martial of the British An:w shall be api, lio(1. so far ns 

applicable to tho Milit ary C' urts for tho triol ·,f war cri1xi.nuls. 

' . In so far as rules 0f .evideflce are c0noerned ·exceptional pr visiono 

are r.lS.d.e by paragraph 8 (i) nnd 8 (ii) f the Royal warrant. Of 
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theae, the forcer. runs as followaa 

, "8 (i) At &J1Y hearin:$ before a Militai-;y Court -convened under 

theae Regulations the Court ml\}' take into consideration lU\Y 9Z'al. atate- · 

ment or ~ document o.ppoarins on the ta.oe ot it to be. authentic, . 

provided ~he . statement or document appears to the Court to be ot 

. assistance in provins or disproving the charge, notwithstanding that 

such stnter.1ent or docwoont would not be admissible aa evidence in 

proceedings · before o. Field General Court Martial, ond without prejudice 

to the generality of the foregoing in ~ticul.llrs-

(a) If any witness is dec.4 or is unable to attend or to give 
evidence or is, in the opinion of the Court, unable so 
to attem without umue 4,81~, the Ooqrt ~ receive 
secondary evidence of sto.tCDents aade by .or attributable 
to such witness; 

(b) any dooumont purportins to have been ~igned or issued 
oftioialq by aey JDcL1ber pf 81\Y illied or eneLlJ force 
or bJ' lll\Y official ;Jr tlgenoy of nny Allied, neutro.l or 
enq, goverment, shall be admiuible as evidence with­
out pr~f .:Jt the issue or sienature thereofJ 

•(o) . the Court r.ey reoeivo Q.S evidence of the facts therein 
stated aJ\Y report •:>f the "Cooite Irit•ernati .. nal de la 
Croix Rouge" or by aJ\Y' ropreaontative thereof, by 3J\V 
1:18tlber ot the cedico.l profession or ot any oedioal 
service, by nny pors:m acting as a ''can of oontidonce" 
(hoono do confionco), or by ony. other person whom the 
Court may c )Mid.er was a.oting in the course of his duty 
whon making the reportJ 

.(d) the Oourt may receive as evidence of the facts t~in 
stated 81\Y depositiono or Ql\Y record ot any nxl.litar,y 
Court of Inquiry or (aey Sunmary) of 8.1'\Y exomi.nation 
made by 81\Y officer detailed for the purpose by aey 
military authorit,.y; . 

(e) the Court JD83 reoeivo as evidence of. the f~cts therein 
atated aey diary, letter or other documeht appearizig to 
contain information relatine. to tho oho.rge; 

(t) it &W originnl. docw:ient connot be produced or, in the 
opinion of the Court, cannot be produood without undue 
del.aiY, a copy of such clocw.1ont or other aocondary evidence 
of its cJntents r.1£\Y be received in evidence; 

It shall be the duty of the Court to judge of the weight to be · 

attached to 81\Y evidonce given in pursuanco of this Regulation which 

would not otherwise oo adcissible." 

r""1 
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A dW\Y ot the applionti.m of those rules ohowa thr.t the practice 

ot tbe Courts has boen to interpret thee willoly, so as t o rend.or ackd.111iblo 

a oonaiderablo rense of evidonco and to allow ·the Court then 1p sJegidg 

wha' weight to plooe on each item 

8, The 49eis1ibil1ty of Affidavits 
) 

Much relianco c.s evic!ence has been pll.\Oed during war crioe trial.a on 

attidavita, thr.-.t is to se_y on writtt:n sworn run uignod otateoents by a 

w:Ltneas. Def'enco Counsel hn.vo !:.l:-ro thon once prot ested e.gainat such 

evidence, De.inly ->n the ground that, unlike a witness in tho box, an 

affidavit cc.nnot be cross-exaoinad, wt thoro can bo no Joubt NI to their 

adcisaibility nt least in pr?ooeclingo before such c•.mrta f.\8 operate undor 

the rulea quoted unler the l 1ist hco.ding. 

In this connecti-:,n corWn arguoents which oroso during the Bola~ 

Trial are worth quotirl6, sin0e the wey in which they worv f!ecitleu. strongly 

influenced the British practice in subsequent trials. 

In hi• Ope~ng Speech, tho ~ osecutor p~intocl ..)Ut thnt although 

the trial was hold u~r British l...'\v1, the Rcgulo.tt:Jna had oodo cart<Un 

alteratio~ in tho laws of cvidanc-..e for the obvb us raas :Jn that othorwieo 

Jll8l'\Y people would be bounl to e sco.pe justicc because )f r.1e.,~ui~ nts ot 

w:Ltnessos. A nuober of affiuavits- hu(1. been taken froo ex-ir:lacnera 

from Belaen, but l.lo.J\Y of the dcp,)nents had since dianppearotl. Thoretore 

the Proseouti:m vould call all the witncsaoe o.vnilo.b l (;,) and woulcl thon 

put th~ affiduvi ts bef ere the c ~urt o.nd e.ak f or the evidence c·:.,nto.inod 

therein to be accepted. . 

On Ootobor 3rd , t he Ju,:ige .Advocate asked the Pro s ecut0r vmat he 

relied on in putting in the e.f'fi-.:avi ts. Tho Pr sccut~r r cpliou that 

he relieu. on Regulation 8 ( i). 

The Juuce Adv·,ca t e aakcu. whethep Regulati Jn 8 (1) (a) we.a oot 

intellW3cl to bo r ead, a-t ney rate s .:> far as an affi .. 1avit was concerned, 

to the effect that the curt had f i r s t to bo aatiGfieu that the wi tooea 

I 

. , 
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w.a dead, or was unable t~ attend or to give evi dence or was, in the 

opinion of the Court, unable to attend withJut ~ue dcl~ • . 

The Prosecutor replied that tho General introductory proviaion 

of .Regulation 8 (1) oaJe parnr,raph (a) a.cadecic by eta.ting that . . 
Regulati.>n 8 (i)(a) was "without prejudico to the generality ~ the 

. . 

foregoing•. To the qu£.stion whe11hor the Pr:.>secutor took the view . 

. that, even it there was a witness in tho ~osh who could be obtained, 

the Pro~ecutor W.Jul..l still be inclined to r ely on the aftidavits, the 

Prosecutor replied that techrdoally he should toke. that view. It 

would, ot course, be a raatter fr ~ho C.:iurt to decide whether theY, 

considered that the state1:1ent or uocuoent ap~nred _to be ot aasis~ •. 

The Juclge Advocate advised the Court that the regulat1~n'II08 

ao wide that the Prosecution's view of it was a. con-eot one. 

Captain Phillips then objected to the use of affidavit evidence, 

which YtOuld generall,,y not be adraissiulc bef ore a Court. It was, he 

said, only aclcissible, if at all,. o.s a _r os~~ of Regul.~tion 8 . (1), and. 

that Regulati?n, 6.n his subnissi n, was r.10rel,,y pemissivc. It said 

that the Court ~ght ~oke into c J~iddrntion certain typos of evidence. 

The objoction of the Defence was that this was not a case in which the 

Court should receive such evidoooe. The Defence did not s~ that the 

Court could not dos-:> , but they s ai cl that tht:l Court had a discretion 

and that it should exercise its discretion here in fovour of the Defence 

by refusing to accept the eviJ.cnoe. The wh, le of the evidence oont,uned 

in these affidavits was, in tho suboisai. n of thE; Defence, cocpletely 

unreliable, thoroughly slipshod an<l inco:.tp~t ent. 

The Judge Adv0cate sni.l tint it wns entirely a cattor for the 

Court's disoreti ·m whether t hey accept cc.1 this evidence :>r not. It 

we.a for the Court t o consider whnt wei3ht sh~ulu be attached to any 

al'tld.Avit. In his view, all thes e exhibits would be o.tlmissible in 

evidence, but what was l oft fr thl:) Cwurt t o cociJe was how r.uoh weight 
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they would attach to aJV particular docuoent, havilltl heard the WlOlo 

of the oirow::iatanctl& and haviJlB crmsidored it in the light of other 

evidence. 

The Court decided that they "WOuld receive i.n evidence tho 

af'tidavits tendered by the Pr0eecution. They adde·d, however, that 

when they cace to <leoido what weight should be o.ttoched to any 

particular affidavit, they would bear in r.lin-:!. ney- observati.m lhich 

the Defence cdght a.udreas to thee. 

On 19th sei,tcruber, 1945, the o.:f'f'iclnvit ot' Col,:mel Johnston ·._. 

pat in by the Prosecutor. One i:,f the Dcfenci11J Officers .:,bjeoted to 

three pare.graphs of the aftidnvit on the ground that they oo.ntainod 

cerely oor:ment on points which it was the Court's cluty to d.ecidoe A 

difficulty arose fror.i the fact that the Court 11l3t know what wo.s in a 

para(_'l;raph in ordc:r to decide whether t0 o.cl.'"li t it ·or · not. 'l'he Pr:.aucuww 

pointed out that this was inevitably so in a ayatec of courts Martial, 

unclar which the C()urt v,as judge both of law am of f'act. The Court 

cuet, in t'a.ot rentl thet1Selvea, or have ree.c::. to theo, the paragropha in 

order that they mieht CJnaide~ the legnl point; then they wst c!o the 

icpossible and say "we refuao to cillovt this to bo ·put before ua and 

in our capacity of judges :.>f fact, we vdil i s nJr~ thtl::i, altho\J3h in 

our capacity of judges of law we 1:iust c :msider thoo firat" • 

.. 

One of' the paro.gra,)hs :.,bjec~~d to we.a left out on the o.dvioe-ot 11bo· 

Judge Advocate, v.ho reoorked thl\t the dep: . .mun~ was r,oins ratht..r outaiile ~ 

province. "'6 to the t'WO rer.lElining lJaragraphs ~ tho Court · ~lecidod that ~ 
sh011ld not be entered the worcls "In short such orucrs o.nd the corryi·ng out 

of such orders was CIE\SS r.rurder" and o. reference to 11o.ocor.iplices 1n ·cnas 

nurder". 

l)uril'l[j tho hc r .. ri~ of tho ovidence for tho c;.efenco, the question 

arose whether, at that stage :Jf the trio.l, affi<.ltwita oade by witnesatJs 

who had been honrd by t he C urt in 11ersor. could be pu~ in, ·in order to 



amw· the unreliability n.)t' of the wi.tne11&ea involved but ot the 

atti~vi ta aa a whole, all ot thcc having been produced ?v the ■me 

War Orhlea Investigation Unit. 

The .Defence ArBUed that it was essential, in the present oaae, 

where the .evidence for the Prosecuti;,,n was large]3 documntaz,,, tor 

the De1"enoe to be able ·to challenge the whole 83'stec where?v that 

documentary evidence was produced by pointing out discrepGDOies 

betwen what witneaaes had said in C::>urt and what they. had e&id 1n 

_.itten atatements not yet entered-as evidence. 

Thia wu opposed 'tv the Prosecution on the sround that the 

exacination and the cross-exacination of the -respective. witnesses 

.. . . ... . 

waa the proper time to point out discrepancies between the affidavits 

anl the ·oral evidence of wi tneasea and that 11' the defending ottioera 

·had mia■ed tt-.L, opportunity, they could n:>t sua:iit the att:LdAvit at 

·a tice ~- the witnessea had no opportunity of explaining the allepd 

diacreponcy in the course ot their crosa-ex.arainati~n. 

The Court ruled that, if there were nny witneSBes who gave evidence 

in Court personally and-~- cross-examined, in regard to affidavit~ that 

they had made, and it those affidavits were not put in aa evidence, the 
. . 

Court woo1d allow 61\Y Defending Officer to put in such attidavi ta during 

the course· ot his defence, · for the purpose of establis~ing the~ 

in which theae affiililvi tli had been taken. 

, , On the other bane! the C~urt felt that, in the case of witnesses 

who gave evidence in pers n and were not cross-e.xarained in regard t .o 

their affidavits, the Court should oot admit such ai'ficlavits, beoawse 
• 

they would carry no weiaht with them unless aoc~cd by a crou­

examination of the wi tnesaea eo that the Court could appreci~t.e e~~tly 

what their ovidence would be in recaru. to the takina of the .af!idavita. 

During the trial of D'ich Killinger and four others by a British 

Military Court~ WUppertal, Noveraber 26th - Dccer:iber 3rd, 1945, .l>eftln 

• 



' 

-n-

, . : the . enterlng of· the atti<iavi t evidence for the Prosecution, the Defence 

. · applied for one dep:>nent to be produced in pers:,n. The :i>ef'enoe had been 

given to understand that too British Ortic~r in question would be -availablo 

for questicming. The Court decided, after ~earing argur,\8nt, that the 

deponent · could not be ~oduced "without un<lue ueley" ( in __ t~~ wording ot 
\ . 

. Regulatio·n 8 (i) (a)), and the, President of the Court. added the aignilioMt 

statement that "we realise that this affidavit busiooss d-:>es oot carry 

tho weight C>e the r.lOJl himself here, W3 evidence, and when it is read we 

will hear what objections you ho.ve BOt to anything that ~he o.t'fidnvit sey13, 

and we will give tho.t, as a. Court, clue weight". The Preeicent's words 

m1J3 fairJ.3, be taken o.s a reference to tho fact that if eyidence ia given 

by means of an affidavit the person providing the evidence is mt present 

in Court to be exa~d, . cross-exnrainecl and re~xiu:dned. 

Nevertheless, in his sw:iraing up, the Judge .A.qvocate in the trial of 

Karl Adara Golkol and thirteen others, lt,' a Britiab Militar., Oourt;, l\lpportal•­

~, l5th - ·21st Moy, 1946, stressed that: "There is m rule tho.t 

evidence given in the witness box i:iust be given more weight than evidence, 

. statements, taken on oat h outside the court. As I said earlier, t~o 

• into aocount all the circUr.1Stances ••• " A c":.iscussion of' the relative 

value as· evidonce of pre-trial stateiaents pr.)clucecl in Court in clocUtlent~ 

fom and of' oral testim?ey delivered in the witness box had aria~~ . frora the 

fact that four of the accused withdrew in Court wholzy or in large p~t 

the evidence which they lla4 given i n pre-trial. sto.tements against five 

other accused. 1t may fairzy be so.id that five accused, P~, Pilz, 

LiJJb ·rg, ·Thilker and B.Jtt, were f uun not guilty as a c.liroct result of 

this fact. There were also l ess sensational but aimilar recanta~ions 

of evidence r elnti11£ t o others OI'il)ns t he accused. 

2• The A.clmissibili ty of Pre-Trial Sto.tements by one 

Accused a6ainat Another 

In the Special Order o.~puint inb the Cc'r.lraissi~n which conducted the 

trial of ilber t Bury • · '1ilholl Haf'ncr&,/Uni ted Stl\t es Military Corrmission, 

' 
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al~U~ nt Jlreiai~, ~, lSth J\.ll¥, 1945, powur 1168 e,ra.nt:ed 1rJ it to_.. 
auoh rul4:Ja for the conduct of the prooeedinga, COMiatent with the powra . . 

ot a llili tary Coa:dasi -.m, as woro deeced mceaeary for a t\1ll and tair . . . . . . . 

trial • . Tho Cor.ciaaion announc~d at the outset that ita proceedings . ' - , . 
were to "be governed gener&lly by the nil.es of pr:>cedure and evidence 

~ -.. ~aid . do_'1" in the Manual for C(?urts-Mariial with the following changes. 

State.cents oode by the accused in the c':Jurse -:,f investigatio~ Ythioh . . . . 

appear to be regularly W'xi properly authenticated will be admitted in . ' . . . 

evi~noe,. subject to such attack as the accused CE\Y desire ._o make. 

The .. stat~nta cade by the. accused that are a.&litted in evidence wl.11 be 
... . . . . 

re~e~v~d generally ?Sainat all o~ the accused subject to such rebuttal as 

the accused or any of ·.theo Dey" elect to mke ••• ". . . . 
During the Belsen .Tri~, on the 5th October, objection was raiaed by 

• I • , ' 

Major Cranfield, one ot the Det~e CoWl&lel., to the admission of an 

. atticlav:L~. ma~ ~ . ~ acouaed Kopper. It we.a aub:.litted :that the aa'idaftt -. . ' , ·- : • ' - , • . ·. . . : . .. .. . . 

objectionable . aa evi~e~ce against WIY of the other aoouaed .• 

Major Cranfield pointed out that 'Mlile this nttidavit waa adDisaible 

under Regulati,n 8 of the Royal Warront, that provision we.a cerely pemiaaive • .. 

He called on the C,Jurt t" :-.aject the evidence as being coD,Pletely worthless. 

The Prosecution's own witnesses had called Kopper an infon:ier and one who . . . 

lied. In support of his argument he quoted a passage · from page 91,t. of the 

British Mamal of Military Law governing the procedure followed in Courts 

Martial: "If the Prosccut~on f ind it necessary to call one suspected 

participat?r 1.n a crir.-ie as a witness against the others the ~roper course ia 

no~arra.ign hio or, if he he.a been so a.IToigned, to offer no evidence and 

to take a verdict of acquittal." The r uD.Son was clear. The spectacle of 

one criminal turning :.m his i'ell ->w criminals to save his own skin was not 

~ne v.hich woa attractive to British justice. 

The Prosecutor sub-.1ittLd tho.t the raeaning of the Regulation .,as· that 

the Court could adrait evidence that would n)t otherwise be adDi:tted, but 

t~t •·if· th~y found tho.t they eight accept it then they raust accept it, 

• 
• 

♦ 

• 
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subject to . such weight as they eight attach to it atterworda. The 

C'Jurt had not a <liacretion to s~a •a11 this evi<lonoo ia legal (Ull.} we . . 

will aocopt this part and reject that part". Tho oase cace within a 

specltic category mentioned under Regula~ion 8 (1). An:, deposition, 

NV S\ICIJBrY, or &l'\Y exocino.tion onde by any otticer dotailod f -~ tha 

purp.:,so by NV' m.litary authority was iooluJcd, one the· o urt had heard 

that Major Champion and Major &lnllwood, ( two officers who had appoorod 

as witneaaoa), were in fA.ct 1'oth dotai.lod. Regul.a.ti~n 8 (il) remored 

it pemisaible to enter evidence by ->no accused agninst another. . 

. Repl,ying, Ullo.jor Cranfield sni.J tho.t in his view the ob·jeot of 

Regulati 1n 8 (1) was to introduce int:, the law of procedure governine 

the Court the 1:>roposition thnt if 0n~ of the accused were proved a CIIIGlber 

of a unit, then evidence ~ninst another t1et1her of that unit 1l0uld bo 
. . 

evidence against the aocusqd, r:ie'req because he we.a a IOOC1ber of tho unit. 

Regulation 8 (ii) did oot rentL8r the at'fiu.avit adJJissiblo. · 

. After quoting Regulation 8 ( i) the Judge Advocate said that he saw 

no reason in law why the Court should reject this affidavit. · They would 

have to read the document and then sq whether they were satisfied that it 

o.ppeRred to be nn e.uthtmtic document on the fooe of it. They must then 

aey whether 1 t was a docuroo nt which would help in proving, or · disproving 

the Ql-1 ·u-ges. · 

The Court decided thnt the document would be odmi ttecl, while 

reserving the right to judee what weight to place on it. 

One view of the nttitude which a court might possibly be expected ~o 

talce towards such evidence, v,hether in affidavit fon1 or froc a "live" 

witness, is provided, however, by th~ Judge ~-..dvocnte in the trinl of 

Werner R0hde and eight others by a. British Military Court o.t WUpportal, 

GermEU'\Y, on 29th Ma.y - lat June, 1~6, wh0 in his stlh-ning up, pointed out 

that a greo.t enl of the evidence in the case was provided by acoocplices 

• 11 that i;a, pers ns wh:> o.re also charge<l, r ~bvi·~usly coulc! be charged, with 

having taken port in tht! sa1:1e o "f nco." He warned tho Court "that the 

. , 
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evidence ot on aoooaplicc ,.ust bo regarded al.Wl\fe with the groateat 

auapioion. lwr.v aoc~1:1plioo is giv1ng evidence whioh ia ot o. tainted 

nature. He ot\Y have~ roas)na for not tolling the truth bimelt. 

Ho tl9-Y be trying t_o exculp~te hicael.1' and throw the blame on &ODO~ 

elae, and there ~ be o. hurm-ed and ~ne reoaomwtw be ahould. not be 

tellins the truth.... This u=>es not cean that •you cannot believe him or 

you cannot accept the evidence of an accOLJplice, but it ceana that betore 

you do ao you a.ast first c~tion yl,)uraelves on th:.>so linea. It, havina 

done ao am in spite of having so warned yourselves, you beline that what 
. . 

he ia ae-rins_ 1s true, you are perfoctl,y tree to act upon his evide_nce." ,-1 

He added.a "When you are looking for corroboro.ti:m of an aooomplioea•a 

evidence, omaocouplice cannot con-ob.:1ro.to c.nuther, 11 

In ma.Icing these remarks the Judge .advocate was applying to the oaae 

the practioe followed in English Criminal Law, according to which, "llhere 

a witness we.a himself an Accomplice in the very crime to wlu.ob an 1ncliotment 

relates, it ia tho clut~ of_ the judge to caution the jury atro~ u to the 

·invariable danger of convicting upon such evidence without corroboration. 

llorooyer this corroboration must confirm not merely a material particular 

ot the wi tnesa 'a story, but so,JO p&-ticular which c::>nnecta the prisoner 

hies elf with it•,.•• Corro b~>rn ti .;n by nnothcr accomplice, or even "tw 

aeverol. accor.iplicE:s, does not suffice •• •• .But these collJOOn-la ruloa aa to 

the neco■aity ot corrob-~rating Mcooplicas amount onl.3 to a caution and 

not to a oo~d. .. (l) 

101 The Adw.a1ibility ot Honrsw ,Eyidenco 

Jlurthor exomples of the oore drastic rules of evidence permissible 

before courts tryill! wnr criminal.a are found in tho frequency with whioh 

"hears~" evidence is admitted. F\',r instnncc, in English Civil Courts, 

subject to excepti na, a statocent, whether orol or written, raado ey a 

person who ia not called as a wi tnoae ia not o.cbJi.ssible to provo the truth 

(1) KDl'8\Y, Outlines of Crim.innl,Law, 15th Ecliti~m, PP• 459 - 61. 



of W'\Y matter c·)nto.ine<l in that stnteoent (see Harris end WUahero•a 

CrirJinal .La!, Soventeenth Ecli ti,>n, P• 482 )·. Such evidence is renuerod 

pemisaible ~ Regulati:m 8 (i)' of the Royal warrant provi~d it so.ti.stied 
' . . 

the oonditi•:>ns laid down therein.Cl) In the Bels&n Tri.Al. woh ~eorae.y 

evidence was o.dcitted, including soJ'l8 contained in the tlf'fi'9Bditu 

entered. 

ll1 la.oouaed not Entitled to the llifihts o!, a Prisoner 

of War aa Regards Trial 

In the trial of General 1"1t ,n Dostler, Co .. lllMder ot ~he 7Sth GerrJ8n 

Al'C\Y Corps by a United States Military Co,.mssi'on in Roce, 8th - 12th 

Ootober, 1945, and in the Trial of General Yacaahita by a United Sto.tos 

Military Tribunal at Manila, Philippine Islands, October 29th - November 

7th, 1945, the Defence unauooessfully claimed on behalf ot tho accused and 

in v ,nnection with their trial the benefits of the i929 Genevo. Prisoners 

of War Convention. The rt,ply ,:,f the Prosecutor in the t"orcer trial was ' 

that the provisi,>ns of the Gooova Convention with regard to the ~ial ot 

pria·,nera of ·war, v.hich the Defence had put forward, pertained to ottonct:a 

co'1llitted by a pris~ner of war in captivity; and diu not pertain to ottencca 

comni.tted e.gai!lSt the Law of Nations prior to his becocing a prisoner of 

war. 

If the argwaent of the Defence regnrcling the interpretation ot tha 

Genova Convention were correct, it w:>ulu have far-ree.chi1'18 o ;nsequenoes with 

re&erc! to the trial of such war ori1:li.nnls as hnd boen raerabera of t~e arce<l 

forces ~f the eJVJt'i\Y o.ncl had therefore, n being captured, Mquired the 

status of pris n1ers of war. Wor Crir.ti.nals would be vrotoct~d by Article 63 

of the Gf,neva Conventi0n whic~ pr0vidca thnt: "A aentenct.1 shall only 

be pronaunoed ~n a prisoner of wor by tho BOJ:lt) tribune.ls nJ. in accordanco 

•with the so.we proce:lurc as in the caac of persons belonginL t 0 the_ anaed 

t'orcu~ of the cletaining Power." This Article WQul<.l guaranteo then, within 

-----_ , _________________________________ _ 
(1) See p.72 
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the United States jurisdiction, tho statutory aat'eguarda ot the Art1olea 

ot War and tho pr~tection ot the .. "clue proceaa ot law" clause ot the 

fttth ,wendment, and in other Jurisdiotiona all the prooeduNJ. l"ighta 
. ~ . . .. 

granted tt, the law ot the capturing State 4Jo ita own aolc!ien. Jurther-

mo~ t~ interpretation ot the Det'enoe 110uld cake the proviaiona ot 

Articles ~ • 66 at the Geneva _ C!)nvent:Lon applicable. It would thereton, 

be neoeaaar,y tor the authorities institutins the prooeedinp to notify 
I 

the Npreaentative ot the irotecting Power (Art. 60), the representative 

ot the protecti11B Power 110.uld have the right to . attend the hearing ot the · 

oaae (Art. 62, para._ 3), the alleged war crlllinal would hde· the right ot 

appeal against ~ aentonce against him 1n the 88Q9 manner aa pere~na . . 
belonging to the arme~ t~•• ot .tr..e detaining Power (Art. 64.), aentenoea 

pronounoed eaainst pri~oners ot war •.JUld have to be· cODlll,Ulicated imllediatel.y . . 

to the lll'otectiqJ Powr (Art. 65} and, it sentence ot de~th were paaaed on 

a prisoner ot war, a OOL'IIWU.cation· aetting forth in dBtail the nature and. the 

circumatance1 of the ottence -.,uld have to- be bddreaaed to the repre-.entative . . 

· ot the protecting Power for transcisaion to the Power in 'flhose armed to~e• 
• I \ • 

the pl'iaoner served (.IU't. 66, paro. • . l)J ·. and :tt would, tinal~, be forbidden 

to 08.I_TY out the aonten~o before the expiration ot a period of at least three 

months h-om the date of the rec~ipt :Jf this coomunication by the protecting 

Pow_er _(Art. 66~ para. 2). 

Tho l4ilitary Co-.:oiaaion in the Dostler trial deoi~d that the pl'OViaiona 

ot- Art. 63 ot the Geneva Conventi·.m were not applicable to the oaae. AlJ 

is cuatocary, the reas.:,na of the Military Cot.'Gisai:>n were not given. 

The deoision of tM Military Co1roiaa:lon ,on. this point ie in aco~oe 

w1 th the deoiai:>n of the cajori ty of the Sapreoo Court of the Unj. ted States 

in the cue ot the Japanese General Yamashita (delivered on 4th J'ebruary, 

1946). The Supreme C:.)urt, per :St.>ne, C.J., held that Art. 63 (and Art. 60) 

of the Geneva Conv~ntion hnve reference Jrll.y .to offences oonmitted by a 

prisoner of war 'flhile a prisoner of war arnl not to violations of the law ot 
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war _ooumlitted vlhile a oorabo.tant. This conclusion ·of the. majority of the 

SullNID8 C1Jurt is based · up-~n the setting in which thee~ ~icles are placed . . 
in the Geneva Co~vention. A.rt. 63 of the Convention appE:ars in Part .3 

("Judicial suite") of. Chapter 3, entitlcu "Penalties applicable to Friao~~ 

of War." Thia t'Jn.18 part of Se~tion V, "Pris~ners• · Relations with tho 
. . 

Authorities," _o~- of thl sections :>f title ·III, "Captivity," All. takon 

together relo.te ;>nl3 to the conduct anu control of prisoners of wa1· while in 
I 

captivity; Ohap~er J is o. comprehensive description · of· ·tho aubetantivo 
! . 

offences which prtaoners of war Clif\Y comnit during .their impl'i~)ment, of 

the penalties which mey- be iCJpoaed on account of such offences, am of the 

procedure by Yilich guilt~ be adjujged Md sentence pronounced. The 

maj:>rity of the Suprece Court therefore thought it clear that Part 3, end 
~ 

Art. 63 which it includes, a:ppl.y only to judicial proceedings directed 
... , . 

. . . 
against a prisoner vf war f or offences cormtte4 while a prisoner of war. 

Mr. Justice Rutledge, in his minority 0pinion, in which Mr. Juatice 
. ... ·. •, 

Murphy .1oinec;t, ht,Jd that the cunteitt in which Arts. 6o . and 63 are p~~ 

did n~t giv~ . EU'\Y support to the argur.1ent of the oaj~rity of the Court. _ 

Neither ,.rt. 60 nJr Art. 63 c0nta .ned, in the ~pinion of the minority, such 
' . 

a restriction of ceaning as the rao.jority read into thee. ·In the absence or 

a.l\Y such lmitation, it would seem tho.t th~y were 'intended to cover o.ll­

judicial procee<linga, whethor instituted for crimes allagedl.y. colllllitte_d 

before th.e co.p_ture Jr later. In Mr. Jue tice RutloJgo Is opinion' policy 

supported this view. For such a C:)nstruction wlls roquirocl f <?~ the security 

ot United St~tes soldiers, taken p~isoner, ll8 r.iuch as for · that of ~risonar~ 

taken· by the United States. And the opposite view would leav~ _priaoners of 

war open to any fonn of trif\l and punishnent, for offences ~ai~t the law 

of war, which their captors mi!~t wish to use, .while snf'egu~~n~ th ·r.i, t o 

the extent of the treaty limitati0na, in cases of disciplinary offences. 

This, in ID8l\Y instances, the minority c )nt~nded, would be to mako the treety 

strain at a gnat and swallow a cru:iel. 

-~ 
I 

I 
!· 
i 



The Y1aw tha.t nn allegod wa.r ~nal 1a not ent1tlod to tho 

atatua ot a priaomr ot war was, ho\\'Ovor, token alao by tho l'ronoh 

Oour c1e 0uaat1on 1n tho appoal. ot Robort Wo.gntJr, Bx-Geul.o1tor ot 

Alaaoo, and otbal'B aaa.tn,t tho aontonooa ot doath puaod on· them by tho 

Permanent Kuitf'.ry Trilww at Strasbourg on 3ril M8-Y 19lt,6. Tho 

atHtme ot tho Ooui-t on tho quoation horo UDlor diaauaa1on u-oaa out 
. . 

ot om ot ~he loss important 8.l'gl.D>nta pit torwaro by tho o.ppollnnta, 

a. plea put torwe.rd by Wagnor, Rahn am Sohuppol, am basod upon tbo 

allogod Violation of m,156 of tho Oodo do Justi99 $1US£9,olaimlng 
that tho MUUary Tribunal was irrogularly ooq>oaod bocouae Wagnor had 

t 'ho rank ot a. Gonoral OOCIDllnding e.n Arey Corps arxl tho Tribunal oould 

not, thorotoro, p.roporl.y bo proaidod over by a Oo1onol. 
. .. 

Th& Judgnont ot tho Oo\lrt of Appoal pointod out that, aoooro.iag· to 

AN,5 ot tho Ordinnnoo ot 28th August 1944, ''Por adjudicating on war 

Ol"Jmoa tho IW.itary tribunal sholl bo oonatitutod in tho W1J3 laid down 
. 

1n tho ~ 4o Juatioo Militoiro," 
' . . 

Tho p1'>vi■ions of Art,10 et seq, am 156 ot the Ood.e do Jw,ti.ae 

KUUy, which variod tho oomposition of Military Tr:l.buna1a ~ 

to the rank of the aoouaod, applied only to 1'ronoh m:Uilary penoADDl 

and to poraona troa.tod as auoh. 

. . Parasraph 13 ot Art, 10, a.ooording to Which MU1tary Tribwlal.e 

oallod upon to try prisoners of war aro QOIDPOBOd in tho samo ft¥ a.a for 

~ trial of Proncb military porsonnol, that is a.oooiuing to rank, W>\114 

not bo appliocl to Ybgnor, who was not eont botoro a Military Oourt as 

a priaonor or· war. It is thorof'oro right that tho appollanta n1"6 

brought botoro a Military Tribunal oomposed -in accorde.noo with Arts.156 
' 

am 186 ot tho Oodo do Justice Milito.ire. 

X . X X 

(Thia aeotion on the rights of the aooused. is to be oompleted by 

the addition ot a few additional role,-ant provisions and a final paragroph 

is to be added BWllDllrising how tho contents of the soction demonstrato tho 

~ in whioh tho rogulo.tiona, \.lM.Or whioh wn.r orima trial.a a.ro hold," ropro­

sent an attompt to soouro to tho ~cusod his · right to a fair trial whilo 

ensuring that tho obviously guilty shall not osoape punishroont booauso ot 

legal teohnioa.litioo.") 
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(1) 

Por the list of otlier instalments envisa~ to cover the sub­
jeot ot Human R1ehts in the Nuremberg Trial, seEi COvering 
Note to Doo. III/107. 
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A. LEGAli BASIS OF w TRIBUNAL. 

Tho Nuremberg Tribwlal found its being 1n the- . -
Agreement entered into in Londcm on August 8, 1945, by the 

Pour Major Powers, in which they provideo·tor the establi■h­

ment ot an International Military Tribunal' far the trial ot 

war criminals whqse ot'fenoes have no "particular geographical 

location", and,· ·1n an Annex to the Agreement, they pron.de4 

also a Charter of the Tribwlal setting forth in 30 artiolea 

the oonstitution, jurisdiction and general prinoiplea, am 

powers of the Tribunal, the procedure ·to be follo.vecl in~ 

course of the preliminary investigations and oonduot ot ·tbe 

trial, and the provisions ooncerning the juipnt am sentenoe.(1) 

In aooordanoe with Article 5 of the l\greement 19 
(2.) . . . 

Governments of the United Nations have expres~· -~he·tr · 

adherenoe to the Agreement, and the Charter, both ot which 

hod been oonoluded by the Four Powers "aoting in the intereata 

(1) 

(2) 

Af;eement by the Goverruoont of the United states of America, 
t Provisional Government of the French Republic, the 
Government of the United Kingdan of Great Britain and 
Northern Ireland and the Government of The Union ot 
Soviet Socialist Republics for tho Prosecution ani Plmiah• 
.!!'9nt of the ~ or War Criminals ot the Eur an .ixia,J., 
a E.l)Cl on on t August, , H.M. • • · • . bb68. 

These Governments are the follorlng: 
Greeoe, nenmnrk, Yugoslavia, the Netherlands, Czeohoalovald.a, 
Poland, Belgium, Ethiopia, Australia, Honduras, Norway, 
Panama, Luxemburg, Haiti, New Zeo.l.am., !min, Venezuela, 
Uruguay, ~~d Para&U,83' • . . 

• 

• 
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ot o.11 the United liltions~ (1) 

The edtablishment of the Tribwlal ~as a natural 

and l9gioal outcane of the many doclnrations nade trcm time 

to time dur:f.:ng the- recent ,var by the Gdm,rnmenta ot the 

united Nations of t™'ir intention that War Oriminaia ah~ 

be brought to justice. ·(2) ld'ter reoalling in t'twt Preamble 

.t~t, in aocordanoe with the Moscow ~olaration ot 30th 

. Ootober 19lt3, those Germana who have been responsible tor or 

have taken a consenting part in atrocities ard crimes wi:11 be 

"sent baok t~ the countries in uh:ioh their abaninable deeda 

were dcne" in order that they Wiy be tried by the National 

Courts of those ooontries, the Agreement provides in Artiole 

1, as_.o.lready illdioated, that an International Tribunal ahall . , 

be established "for too trial of war criminals whose offences 

have no particular geographical looation", these being the 

maJor war or1ro1mls, 

This decision of the Signatories is also re-stated in 

Article 1 of the Ohnrter itself with the addition that the 

Tri~l shall be established· for the just and prompt trial and 

punishment of these criminals. 

The TribW'lCll wo.s invested by the Charter with power 

to .try and punish persons who had oanmitted crimes against peaoe, 

war crimes and Crimes against hunanity a.s defined in too 

Charter. 

In its JudgJQ<nt the Tribunal stated that in creating 

the Tribunal the Signatory P0wers "hllve done together what any one 

of them might have done singly; for it is not to be doubted 

---------- ·------------------
(1) 

The Preamble to the hgreeroont, paragraph 4-, 

(2) 
See, by this Rapporteur, Historical Surve 
ot Violations of H Ri ts, Part II, 



. : . .. ·~. 

that nny nation ~:11."l.s the rig),.t thus_ to set up special oourts 

to adminiator law. . With regard to the constitution ot tbo 

oourt, aU tho.t too detel¥lants (ffl1re) cn~itled to ask (wo.s) 

to receive a. fair trial on tho tacts and law". (1) 

In addition, the Tribunal ~xpressed the opinion that 
• • .• J • . . • 

the. malcing ot the Cllartcr '\'raS the exercise ~t the aonrei9l 

legialatiw power by the, countries to which tho GerlllNl Reioh 

_ unoonditiooall.y surrendered; am tho undoubted right ot then . . 

oountriea· to legislate tar . . the oocup.ied territories baa been 
. . (2) 

reoogniaed by the civilised world. .. 
These brief stat~nts of the Tribunal, as well° aa 

the relevant ·provioions of the Agreement ~ the Cnarter, 

raise a mmaber pt intrinsic problems am-' questions as to the 
. ' 

exact status of the Nuremberg Tri~l am its military, 

iutemational, judicial .and ad boo :oharo-~"":eristics which are - . · .. 
ot primo.ry relcvanoo for aosessing properly the importonoe ot 

the . Nuremberg Trial nnd the authprity of the Nur81lberg Jud~nt 
. . . . . . 

tor the developmont of Int~rnat_io~al Law in genora.1, And in the 
. . 

sphere of the protection of hUI:113.11 rights in purtioular. Here, 

the problem also arises whcthor nnd to \7hnt extent the attitude 
.. 

ot the· Tribunal \'lith regnrd pnrtioull-\l'ly to tha question ot 

violat:l,ons of human rights which ocme within the noti on of 

' orimes agninst lu.umnity, nnd its interpretation of the law in 

general, was or is binding for tho· decision in ot ~r oases tried 
. . 

or to be tried before other courts~ be 'it the International 

Military Tribunt\.l far the Far East, or nunicipat, ooou;pational 

or military tribunals of other united ?titions o r other oountties. 
,. 

- - ---------------- .. --<------
(1) 

Jud&i°nt of thi: International Milita.!'_l TribuJ'lµJ, for tho 
tr ot German Mo.jor War Cr.iminDl.s# ~emberg l.946, 
H.M. S. O., Ond. 6964., p . _ '.~. 

(2) 
Ibid, p. 38. 

• 
, 
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Analysis of all these highly important problems oan 

hovreve~ ~ .ma.de only after all preliminary questions aa to .. ' . . . . 

t,he law of the Qw.rter, as well as the exposition of the 

faots related to the violatiom of humnn rights, o.s they 
. . . . 

have been. established by the Tribunal, have been dealt with. 

They nust therefore be lef·t for one of the oonoluding seotiona 

of this part of the Reporto 

In aooordanoo with l~rtiole 2 of th~ Charter, the 
.. 

Tribunal o::msisted of four members, each n'ith an altornate, 

one ~mber aoo one alternate having been appointed by ea.oh ot 
. . 

the Signatories. (1) 

B. JURISDICTION OF THE TRIBUNJiL. 

Part II cl the Ovlrter of the International 
; -

llU:i.tary ~~unlll! at Nur~mberg (2) whi~h sets forth the 

jurisdiot~on and general p~inoiples to bo followed in tie 

ooo:luot of the trial of the ma jor war .criniinals of the 

(1) 
These members wore the folloong: 

. . 
Lord Juatioe LAWRmOE, MEl!lbcr for the United Kingdan 

of Great Britain and Northern IrelandJ Mr • . Justice BIRKEl'T, 
A1ternate Member. , 

. . 

Mr. Francis •BIDDLE, Member for . the United States ~ 
. AJllerioa; Judge John J,. PJJUCm, /.lternate Member. 

. M. le Protesseur Donnedieu de VlumF.S, Memlx:r for the 
French Republic; M. Le Conseiller R. FJ-.LOO, hlternate Member, 

Major General I. T. NIKJ!rCHmKO, Member for the Union 
of Soviet Socialist Republics; Lieutenant Colonel A.F. voun-ncov, 
/~ternate Member. 

Lord Justice Lawrence was elected President of tho 
Tribunal tor the Trial ".-:; ~emberg, in ao_oordanoe with Article 
4 _(b) of the Charter. 

(2) Olarter of the :r,,ternational Military Tribwlal,annex.ed to tbe 
Agreement for the Prosecution and Punishloont of the Major War 
Oriminals of the airopean Axis, signed in London, on 8th August, 
194-5. 
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Juropean Axis oountriea, and in partioular its Artiolea 6, . . . 
7, 8 am 9, 1s teohnioo.11,y spealcing tho low which the 

ot\U'tor required the Tribunal to adminiator, and by which 

the Tribunal. was bound. 

.Artiole 6 provides that the Tribunal "shall have 

the power to try and punish peracms who, o.qting in the 

intoroata ot the &.lropean Axis oountriea, whether aa 

individuals or as members of organisations, oamd.tted any 

of the tolloring orimea ". According to the apeoitio 

provisions ot this article "the following aota, or any ot 
, 

tl\an, are orimea caning within tho juriadiotion of the 

Tribunal tor whioh theJ:e shall be individual reapona1bil~ty:• 

"(a) . 

"(b) 

Orimeo a.iv:i.irist peo.oe: ~ly, plMning, pre• 
paratlon,lnltlo.t1on or waging of a war ot 
aggression, or a war in violation of international 
treaties, agreements or --assurance■, OJ.' participa­
tion in a ocmnon plan or oonspiraoy tor the 
aooauplishmant ot any of the foregoi~ 

war crimes: namely, violat.ions of th~ laws 01' 
oustans of war. Suoh violations shall inolu:le, . 
but not be limited :to, murder, ill-treatment er 
depostion to slave lo.bour or for an, ot~r 
purpose of civilian populo.tion of or· in occupied 
writory, murder or ill-treatment of pr:Spomra 
ot ,-,ar or persons on the seas, killing of hosta.0011, 
plumer. of public or private propet-ty, wantcn 
destruotion or oities, towns or villagos, or 
devastation not justified by military nooessity; 

Crimea against humonity: namely, murder, eJ::eer­
mination, enslavement, deportation, and other 
inhumane aota oaiinitted against any civilian 
popule. t1on, before or during the war, or per­
seoutiona on political, racial or religl.ous ground8 
in execution ot or in oonheotion with any crime 
wi~hin tne jurisdiction of the Tribwlnl, whether or 
not in violation of the domestic law of the oountry 
who~e perpetrated •. 

'· .. 
"u,e.de];'B,, o:igan:i.Sl').' l;I ; ±t efi:gn·torS'·¥..nd nooomp-li•oea ·. · . .> • • 

partioi~tini;. i '! :-h~ / ,"""'!~.%'Ai oc oxc-,uti=., . 
plan or oonspu :-::,y ·cu cwm:i..·!i ·uny of t he <x1rc . . · s ~ 
reaponsi_bJ;o for "~ l acts :p6'.r f or_t1,1Cd · by, ··l:ny 'J>C~ · i:n oxeaution 
ot euoh plan.a. .. · · .. 

• 
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The D.b~ text ot sub-po.ragraph (o) is .the ~~h 
. . 

text as ome~ by~ Berlin• Protoool ot 6th October,. 1~5,(1) 
. , . . . 

by virtue ot wbi~ the· eem:L,;.oolon originally put between "tbe 
; . . : . . ·. . .. . 

war• and "o~ perseoutionB ~ was replaced by a OCJIIDA tollow1ng 
: : . . . . . 

the di~~p~ which had lieen found to exist between the 

originals of Article 6, paragraph ( o) of the Qiarter 1n 1he 

Ruaaian languo.ge, on the · one ham, ond the original.a in tbe 

English am Prenob lo.nguages, on the other, all: ot which bo.'99 

' 
Oonaeqaently, the Protoool deolAres _that J.rtiole 

6 (o) . in the Russian text is oorreot, and that the ~ ond 

. intention or t~e Agreeme~ and Charter require that .the aaid . 

semi-colon in the F.nglish text s houl.d be changed to a oaima, 
. . 

and that the French text shoold be. amended to read as t'ollon: 

. "LES CR;t:MES CONrRE L'.HUM.ANITt, o•est A dire, -
· 1 1assaesina.t,. l 1exte~ation, la re~ion en 

e~olavage, la deport~tion, et tout o.utre aote 
· inhumain oonmls contra toutes populations civil.es, 
avant 0\.\, pendant la guerre, ou bien lea pers&outiona 
pour des iootits politiques, raoiawc, ou rel.1.gieux, 
lorsque oea aotes ou pers~outions, qu1Us aient 
oonstitoo OU non une violation du droit interne 
du po.ya ob ila ont ettS perpetrds, ont ~t& ocmn1s 
h la suite de tout crime rontrant dans la oanpetenoe 
du Tribunal, .ou en liaison ·avec oe crime". 

The original French text ot Article 6 {o) prior to the 

fflllaldant, was as f c,llon: - l •· 

"LF.S CRlMES COORE L'HUMJJUrt: c 1est h dire 
l 1aasassinn.t, 1 1exterminntion, 1n reduction en 
esolavage, la d~po~ati·on, et tout autre aote 
inhumain oamds oontre toutes populations oiviles, 
avant ou pendant la guerre; ou bien les pern&outiona 
pour des motifs politiques, ro.oinux, au religleux, 
ooomises Pl. la sllite de tout crime rentrnnt dans la 
compete~ du TJ'ibunal International ou s 1y rattaobant, 
que oes per~outions aient oonstit~ ou non \llle violatS.o~ 
du droi t interne du pays ob el:,les cmt -St.S perp&tr4es. • 

( 1) or· Charter drawn up 
y t Governments who concl e Agreement .o~ 8th 

lLugust, 194,5; published in "Trial of the Major war· Criminala 
before the Internationo.l. Military Tribunal", Vol. I., 
Of'fioio.l. DoO\.IOOnta, ffuremb rg, 1947. 
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· ,. 1 , The oarreotions JDllde by tho Berlin Protoool have 

~ important bearing on the 1nterpretati?1'1 of the notiqn ot 
. ' 
~•• :.apinat hUllllnity. ~h8 oonse~noe is also that tqe 

words, "in .e~oution of or .in conneotion ,nth any o~ :witb:ln 

tho juriediotion <£ the Tribunal" reter now to the whole text 
~t .Ari.iole 6 · (o), (i)_ ... 

It baa been said at too outset that the Charter is 
~ 

tbe law by \lbioh tho Tribunal was bound. . The 5oneral. at$itH 
· ot the Tribun.ol i.n regard to thia particular _question tound ita 

, . expression in the Jud~nt whioh says that "tho law ot the 

QJl~er is deoieive, a~ bmling upon the Tribunal." (2) ~ 
to th~ character ot the Charter itself the Tribunal made the 

follom.ng deolnration, which has already Ileen referred to in I"', 

po.rt when diaoqssing _the legal basis ot the Tribunal: 

(1) 

(2) 

(3) 

"The .mald.ng of tho OhArter was the emroiae ~ 

the sovereign legisl:itive power by the countries to 

~ioh ~he German R8 ioh unoonditionall.3 BUITemered; 

nm. the .und°':11>ted r~ght of these countries to 

. legislate t~ the occupied tel':l'itorios has been 

recognised by the civilised world. The Charter is 

not an, arbitrary exercise of power on the part at the 

victorious nations, but !n the view ot the Tribunal, . ' 

I a~ will be shown, it is the expression of intornational 

law existing at the · time of its creation; and to that 

· extent io itself a contribution to international ' . 

: law". (3) 

See under I (b), Jurisdiction over Orimes against Hwmnity. 

The Jud8JD8llt, P• 3. 

Ibid. , p. 38. 
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The TribWlal. was of oourso bound by the law ot the 

.Charter also in rogard to tho dofinition which tho Olartor 

: gives both ·ot . war crimes and orimos against humanity. (1) 
. . 

Thie particular question is tho subject of soroo s :i_1eoifio and 

more elaborated statmnents mado by the Tribunal. in tho Judgnents. 

Before caning however to tho exposition of what was the attitude 

or the Tribunal to the substantive law as laid doVln in tho 

·. Olarter, it will be nooeosary to analyse first, but WJ brief'l3 

as possible, the relevant provisions or tho Olarter and to 

·point out thetrmost · oharactoristic features. For only 

through the examination of tho rules laid down therein and then 

by contrasting with them the manner in ,·thich tho Tribunal 

applied these provisions and tho effect it gave them in its 

oonsidorations and j~onont oan we find o. oorroct answer to the 

question to what extent am in what way human rights violated 

by various crimes aro or arc not vrot ecto~ by the existing xules 

or International Law. When disc\lSsing ~o attitude of the 

Tribunal, we shall take into account only it.o general considera­

tions, reserving a detailed ~Xj_:>0sition to .. a ~her Section of 

this part of the Report whe~ tho s ubject of violatio~ of tho 

ri@lts of . the victims will be i?resented. 

I. Jm·isdiction over of'f cnces 

!2_: War Crimea . 

In contradisti nction t o hostil6 o.~t s of soldiers by 
. . . 

which the l o.tter do not lose their j_ ri nluge of bei ng treated as 

lawful members of unnod forcos, and ii. c ontradis tinot_ion to all 

(1) 
The: Jud.@ncnt , • 64 
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a0rta ot force or means applied by a belligerent againat enemy 

amad toroes .. and 9ther ·enelll' persons or property, and dil'eoted 
.. 

to the overp~ring ot the enmy as well as to the ooovpying 
' . 

a,n4 administer~g ot the enemy territory. by. all legitimate 

mew, _war arimea in-the ocnvontional age ore auoh not~ at 

soldiers or other individUDJ.s whiob oon'1;itute violations of 

the laws and custau ot warfare. They 1nol"3,e aote oontrary 

to International. LAw perpetrated in violation ot the laws of 

the orimiJ,als I a own State, as well · aa oriminal aots oontrary 

to the laws ot war oamd.tted by order iuid/ or on behalf ot the 

enemy State. Such aota constitute violations of nunicipal 

penal laws, of international. conventions, and of the gener().]. 

.principles of ariminal .hw a.a a.rived tran the orimtnal la1' '1 . . . 
all civilised nations. . To· that extent the notion ot 1IBl' · 

orimes is be.~ on the view that States and their organ~ aro 

aub~ot to oriminal ~aponsibility under Intemo.tional Law. 

The rifpt of the belligerent ·to pwu.sb dur~si: t~. 

wart war oriminala _as fall into his hams is a ,1ell-recogn1.sed 

principle ot I~te:rnational Law. It is a right of whioh he 

may effectively avail himsel1' after he has oooupied all or part 

of enemy territory, az¥i is thua in the position to seize war 

criminals who happen to be there. He may, as a condition at, tbs 

arnd.stioe, impose upon the authorities of the defeated State 

the duty t~ ham over persons ohnrged with having ocmnitted war 

crimes, regardless of whether au.oh persons a.re present in the 

territory aotUAlly oooupied by him or in the territory which, o.t; 

the suooesstul end of hostilities, he is in the position to 

occupy. For in both cases the aooused are, in effect, in his 

power. And al.thou(, the Treaty of Peace brines to an end the 

right to r ~oaeoute war criminals, no rule of International Law 



I 
v " 

,I ' 

-11-

pre.ant• the viatorioua bdlligerent trom imposing apon the 

defeated State the duty, aa one ot the provia~ona• ot the 

anaiatioe or ot the Peaoe Treaty, to surrender tor trtal 

persona aoouaed ot war orimea • . (1) 

In ~pi te ot the unitCl"Dl de11pt1on ot 'fS10\.18 !911 
aa war orimea, . a number of different k1ncla and type■ ot wnr 

orimea oan be distinguished on aooount ot the eaaent1.ally 

different oharaoter ot the aots, namely: a) aooorcling to· 

whether these aota have been oamd.tted by membora ot the •IUll'1 

armed toroea or by individual.a who belong to or repreaent 

enemy authorities other than military, or are aoting in tbie 

interest ot the enemyJ b) aooording to wbnt rights ot 

individual persona or groups ot peoples have been violated, 

am/or what legitimate interests ot other belligerent• or 

general interests of the ocmnunity- ot nations have 11een 

outraged. 

It will be obaerved that, without exoeption, all the 

orimaa apeoitioally enumerated in Article 6 (b) of the Chaner 

aa oonatitutingwar orimla in their teobnioal •~••• an 

••• wbioh oonat1tute attaolcl on tu integrity ot tbe : . . · 

Jltrlf.Clll being of ill41Y14ual• or gqa ot peap:s.• &Di ot 

paq,en,., tlml n.olatins the inllfnnt lwn rilll'•• M,· 

fl,011 the law aa atated in that artiole, and 1n partiow.ar 6-ca 

tha W01'4a: "Such 'Yiolationa (1,e, ot the lawa OI' oua~an• ot 

war) ahall inolude, but not be limited to, ... " it 1a olear 

that theae orimea are not the only one■ whioh the auth<Z"■ ~ 

tbe Charter had 1n m:11¥1 and with wbioh the Tribunal waa 

(1) 
' L. Oppenheim, Iptermt1~ ~y~ II. , Sixlll 

ldi tion, Longme.n11 Green cl Co,, £~cm, ~. pp.z..so,..a..,e. 
A• to examplea in the pa.at ot proviaiona ot the Pea.oe 

Treatiea impoaing upon the defeated State tho dut1 to 81Uft.._ 
tor trial ot persona aoouaod ot war orillioa, 1ee, by th1e Rappofteur, 
Bi•tort,oa1 §!H'!!Z ot the Problem ot Violatiop• of M)py U8S•• 

: ' . ,. . . .. ~ ': ..... ,.. . 
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expected to be oonoerned in the Trial. It follows also that . 
not oniy ox-:lmes of the o.trooities type but nlso violations ot 

any other law or ouatan of war may bo ooneidered war or1mea 

µTeapeotive of '1hethor auoh orioles might or inieht not violate 

oertain human rights and i.f 1n ,, tho latto1·..uGo they oonatitut. . , , . 
•·• purely technical ofte~e only. 

We shAll see later in more detail and in too lie)lt 

of the Indictment o.1¥1 the J\lie,oont what human rights haw :Sn 

tact been violated 111 oomeotion with speoifio war orimea . . 

ocmnitted, o.ni how they have been violo.ted, Here, we are only 

ocaoerned with the law relating to wo.r orimes, As baa already· 

been pointed out t le Tribwlal oonsi~..22, itself bound by the 

Charter~ in the definition wtlioh it g:i,ves of war orilma. 

HOlreVer, the Tribunal stated tho.t the oriJooe defined by Artiole 

6 (b) "were already reoognieed as war crimes under International 

Law. They were covered by Artioles 46, 50, 52 ard 56 of the 

liu(,J\18 Convention af 1907, o.nd Articles 2, 3, 4, 46 ani 51 ~ 

the Geneva Convention of 1929. That violntions of these 

provisions oonstituted orimes for which the guilty individual.a 

~~ punishable is too well settled to admit of argwnen't•.(1) 

H01Vever, when expln.ining the law of the Chnrter in 
:, .. ' .. . 

oonneotion with the criminality of the planning or waging of a. .. 
war of aggression, and in pnrticular when df?aling with a 

fundamental pl.nciple . of all law that there oan be no pwlishmont 

ot crime without a pre-existing law, the Tribwlal fown an 
. . 

opportWlity oi' touching indireo-lily \1)?0!1. this question nnd expressed 

it~ view in the following way: 

------------- -.. -- ·- ----- ... - -------
(1) 

The Jud~nt, p. 64.. 

I 
,,/ 
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"The Hague Oonvontion vt 1907 prohibited 

resort to curtain methocla ot waging war. Theae 

included tho inhumane treatment ot prisoners, the 

employment ot poisoned weapons, the . iq>roper uae ot 

flags ot tnioe, · and similar matters. Ka.n.Y ot 

these prohibitions hAve boen ontorood long baton 

the date ot the O:>nvention; but ainoo 1907 they 

have oortainly been orimea, punishablo as ottenoea 

against the law~ ot war; yet the Hague O)nvention 

nowhere deaie,llltes such praotioes aa or1minal, nar . . 

is BZlY. aen~e~oe presaribed, nor aey mention made ot 

a court to_ tl:Y and punish otte~a. l'or many 19ara 

· pa~t, however,. milit&r7 tribunal~ bn~ tried and 

iunshed iblivi~uals guilty ot vio~ting the rules 

of land wartnre laid down by this Convention. " ( 1) . . 

The Tribunnl said further tho.tit must be 

ranembered that International le.\7 is not the product ot an 

international legislature, and that international agi"eeln8nts 

have to deal with general prinoiples ot law, and not with 

a4miniatrntive matters of procedure. The Tribunal went on 

to say that: 

(1) 

"The law or war . is to be found not only in 

treaties, but in the oust ans and practices ot 

states which gradually obtained universal 

recognition, ond tran the general principles ot 

justioe applied by jurists am. practised by 

nd.li tary courts. · -This law is not otatic, but by 

continual o.dllptation follows the noeda of a changing 

world. Indeed, i~ ~ ~ .sea trenties do nc more 

thrul express and define for more noourate rcfcrenoe 



"the principles of lnw already t:otisting". (1) 

The Tribunal thought 1 t also important to recall 

that 1n Artiole 228 ot the Treaty of Versailles, the Germon 

Gover~t expressly rooognised the right ot the All.1ed 

Ponrs to bring betore military tribunals persona aoouaed . ) . 

ot ho.ring ocmn:ltted aota in violation of the laws and wstana 

ot war. (2) 

Dae.ling with the Defence argument thD.t the Hague 

Oonvention does not apply in this oase, because ot the 

•general participation olnuse" oontained in .Article 2 ot the 

Hague Convention of 1907, to which several ot the belligerents 

in the re~nt m>.r wero not partie~, (3) the Tribunal expre,aed 

the opinion that it was not necessary to decide this question, 

and added: 

"The rules of land •warfare expressed in the 

Convention W1doubtedly represented an advance over 

existing internationnl lnw o.t the time of their 

adoption. But the Convention expressly stated 

that it was,an attempt 'co revise the general laws 

and oustans of war, • ,-,tµoh it thus recognised to be _ 

then existing, but by 1939 these rules laid do.m in 

the (l)nvention were reootnised by nll civilised 

nations, r.nd were regarded a.s being deolaro.tory ot 

the laws um oustCJJ1S of ,var which are referred to 

in Article 6 (b) of the Charter~ " 

--------------- - ---··-------
(1) 
~ Jud8'00nt, p. lf.Q, 

(2) 
Ibid. , p. 41. 

(3) This clause provides: ''The provisions contained int he regulatiurw 
(RuleJ of Land Warfo.re) referred to in Artiole I as well a s 1n the , 
present Convention do not apply except bet\7een contracting powers, 
and then only if all the belligerents are parties to the .Convention". 

, . 
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"A further submiasi~ ,ms made that Germany 

uas no longer b9Wld by the rules ot land warfare 

in mey or the ~erritories oooupied ·au.ring the war, 

because Germany had canpletely subjugated those 

QOW'ltriea and incorporated them :lnt"o the German 

Reioh, a fact · whioh gave Germany authority to deal 

with the oooupied countries as though they were part 

ot Gormaey. In t>he view ot the Trib\mal it is 

unneoessary in this case to decide whether this 

doctrine of subjugation, dependent as it is upon 

military conque■t, h#ls any application ,mere the sub­

jugation is the result of the orime of aggressive war, 

The doc·trine was never considered ·to be applicable 

so long as there nas nn army in the field attempting 

to restore the occupied countries to their true 

owners, azr1 in this case, therefOl'e, · the doctrine 

could not apply to aey territories oooupied after the 

lat September 1939. As to tho war crimes ccmnitted 

in Bohemia and Moravia, it is a sufficient answer 

that these territories wore never added to the Reich, 

but a mere protectorate was establislien over than".(2) 

b) Ori.mas aeP;inst humanity. (1
) 

As has already been pointed out, the :t\irembcrg Charter 

is the first internatiol'l4 legal enactment which h~1s fornulated t.he 

. --------~-.. - ._ ____ ,_ ····-- . .. -·------
(1) 

For o. detuilod e, lysis of the notion of orimee against 
hunanity reference io imde to ·the article of E, Bohwelb on 
"Crimes against HulllNlity", written for The British Year Book ot 
International Law, 19li-7, em which has been used as the basis tor 
the drafting of this section, with tM author• s kind pe~ssion. 

A number of preparatory papers on this subject issued by the 
Oonmiasion for purposes other than this Report have also been 
utilised. 

(2) 11l8 J'udgnent p. 65 
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deftnltion ot crimos against humanity, though the oonoeption ot 

them is not entirely novel. 

,The proviBion ot sub-paragraph (o) ot Article 6 ot the 

Oharter appears primo. taoie to lay dO'!ffl a set ot novel principles er, 
; . 

at ~aat, to pave the wq for oonaiderable progreaa in the .. . . . . . 
r~latio~p between the camnunity ot nations, 1ta member states 

_and imividu.al citisens ot these state·s, and between International 

Law and municipal law. 

'the following three elements of the definitions of 

orbles against humanity as laid down in Article 6 (o) appear to 
·• ,• 

00ntain these novel principles: 

(1) "betare an::l during the war•, 
(2) •a~inst any civilian population•, 

(J) "whether or not 1n violation at the domestic law ot the 

country where perpetrated". 

,J Wo sba.ll therefore analyse in more detail eaoh ot these 

elements as they appear tran the context of Artiol.e 6 (c) as 

well as in the light of the Jude1D9nt pronounced by the Nuremberg 

Tribunal. 

The first principle inlioated by the words "before o:r 

during the war" apparent~ implies thnt International Law contains 

penal sanctions against individuals, applicable not only in time 

at war, but also in time of peace. Thie meo.ns that· ~ ·te •i,( in 

existence a system of international criminal law under whioh 

individuals are responsible to the camamii,y of nations tar viola­

ti_ons ot rules of international criminal law, and aooord1ng to· which 

attaoks on the 1\lndamental lioertiee run constitutional rights ot 
. . 

peoples anl ·or irxlividual persons, i~e, ~ - acts, C<illstitute 

not only in time of war, b~ also in time of peaoe, in o.ertain 

•· oiroumstanoes, international crimes, 

The ndoption by the Charter of this Pl:'inoiple. tabn 
} 
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. 
together ~th tha prinoiplo that it is irrelovant whether er 

not suoh crimes are committed in violation of the domeatio law 

of the country where perpetrated, has found i ta expreaaion 1n 

the oreat~on oft~ internati~nal judicial organs, (1) which 

were oalled upon to determine tho guilt or innooeno~ ot a certain 

category of the o.llegcd c?"iminala responsible for the oamd.a■ion 

of suoh inhuman nots, thus overriding the · national sovereignty am 
the ~cipal law of the states of wh,:ioh the perpe"t;ratora tll'e 

subjects ani where the orimes had been oamdtted. 

How~ver, it must bo pointed out at onoe that this 

principle finds a considerable limitation in the specific 

qualif'ioation lo.id down by the provision, llS amended by the 

Berlin Protocol, namely, that in order to constitute crimes · 

against humnni ty which call for international pen:\l sanction am 

whi~ a~ of speoi_al concex-n to tho international o~ty, the 

inhw'nane acts specifically enurooratod in Artiole 6 (o) ·llllSt be 

oormdtted in "execution of or 'in connection with any orimo within 

the jurisdiction of the 1rribun.al ", i.e. only if it is established 

that they were connected w:l.th a crime against. peace or a war 

orime proper. Th.ts qualification oonatitu·tes a very important 

restriction of the scope of the concept of crimes against 

humanity, which thus, unde1· the Charter, have no iooepement 

status, with a further oonsequenco that their greatest praotioal 

importance in peace time is seriously affected. (
2

) 

Ib9. ~~C?P-~ ~r.J;n.2,.i.l?.,J...! expressed by the words "against 

any civilian population" is to the effect that !:!!l civilian 

population is unc.1.':l r tho protection of international oriminnl 

-----·--· ... ·- "'··--·----·-- . ..... .. , ________ ____ ... .. ... ,.. , _________ _ 
(1) 

(2) 

Ref&rence is 1 a.de her e to the Nuremberg ond Tokyo Tribunals. 

The pos ition wider Lm, ttu. 10 of the Control Council of 
Germnny io differ ent, 
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law and that the nationnllty of the victims ntt'ected ia ir-

relevant. It seems also to imply that s~oh protection haa 

been extende~ also to oases where the alleged violations ot 

human right a ha~ boen perpetrated by a State age.mat its om 

aubjeota. The term, therefore, includes orimes both against 

allied and age.inst enemy nationals. 

In partioular, it follows that " n~.v:llian population 

rem.ins wihr~.the protect.ion o,e the provisions regarding orimea 

against hwnanity irrespective of whether it is !lJ. the popula• 

tion of a territory which ia wner belligerent ooaupa.tion whi.oh 

· was etfeoted with or without rosorting to war (e·.g. Austria and 

parts ot Czeohoslovald.a in 19}8 am 193 9) ; or ili the popula­

tion or other States not wner occupation, where armed faroea 

ot one beliigerent were stationed (e.g. German toroes 1n· Italy), 

or of oountries neighbouring on a certain belligerent (e.g. persons 

who were subject to kidnapping or other violence); ar ili the 

population of a belligerent itso.lt (e.g. •Gennan or Italian 

nationals of the s~ or ditt'erent race in their relation to the 
. . 

reapeo111,ve State authorities or other national bodies). 

Fran the uo .. 'ls •~ ~\~~E po~o.t.:1.on ~ i~ a:::,pears toot 

the terc "QrUJeo a~~::ist hwian l.t~,.:t i i: .r . s '. r iotac. 1~0 :LihUIIl\JlO aots 

oaiiidtted ·agn.~1.st . 1.:,iv:l. ian po_pulat •. '..:ma t:.s d.! a·~im+, f :~ xn members 

ot· the armed f<ll".oea~ whi:)h are outsidil, t ho ~~ope or· J:,'. J provision. 

The word "population" appears to indioote that a larger 

body ot viot:lms is visualised and that single or isolated acts 

oarmitted against individuals· should decide on the scope of the 

oonoept of crimes against hwmni ty. 

A violation of a ~rtain human right protected by 

Article 6 (o) may or may not simultaneously constitute a 

violation of the laws and customs of ,10.r and therefore a wo.r orime 

sensu str~oto, ooodng under Article 6 (b). This re1Jults :fran 
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tho f'aot that the tonns "orlmcis o.gainet huna.nity" nnd "war cr.l.mea" 

aa has alrea~ been indicated, owrla.p to o. certain oxtont. We 

shall see in moro dotail later how this partioulo.r probloc baa 

been dealt with by the Prosecution in the Indictment and by tho 

Trib\Ulal in its ~nt. · Here, it will be sutf'ioiont to 

~int out the following. 

The provision dealing with wor crime~ (Artiole 6 (b) ) 

expressly states that its onumeration ·of epeoif'io oriminol 

oote is not exhaustive. H'.> such statement is to, bo found 1n . . 

Article 6 {o). Tho wide scope of the tem "othor inhumane acts" 

in4ioates, however, that the em.unoration of Artiolo 6 {c) is 

also not exho.ustivo at least so tar llll the . substance is oonoorned. 

There aro tv.o types of crimes agninst humanity& or.I.mes 

ot tho ''murdor-ty,~o", namely, murdor, extcnaina~ion, onelo.vment, 

deportation, and other inhuco.no acts; and "pcrsocutions". ffith 

regard to the latter the provision requires · that tboy must have 

I 
been ooor,1ittod on political, racial or religious grouma. 

The acts of' the ''murder-type" enumoro.tcd in Article 6 (o) as 

orimos o.gainat humanity arc similar to, but not idontioo.1 with, 

those which are mentioned as war crimes in Article 6 {b). 

Murder is included both in the list contained in /Lrliolo 6 {b) 

and {c). Extonnination, mentioned only in J~iclo 6 (c) is 

o.ppe.rently to be interpreted as murder on a lo.rge scalo (mass 

m~er). The inclusion of "oxtonnination" in addition to 

"murder" ~ be tnkon to indicnte that taking part in laying 

down a policy of' oxtemination and/or other activities in its 

implementation not directly connected with actunl criminal acts 

of murder, may be punis hable as complicity in the cri.mC11 ot 

o.xtennination. 

Whether thor o i.s n diff'c renco b utweon "do )orto.tion to slo.ve 

l abour or for other tlI'1 oaeo" as mer.tionc:d under (b), and tho 

t~ separate itooia "enalavum nt" o.nd "do~1ortntion" mentioned 

under (o) i s difficult to decide at this a t n o. "Ill-t a:tment 
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which is contained in sub-p~. (b), has been a:c.tted in sub­

para. (o). · Whether or not thia particular crime falls wider 

"dther inhumane aota" depends. on the general interpretation ~ 

the latter expivssion. 

Finally, tpe third principle that i ~ is irrelevant whether 

·an offence alleged to be a or:fJDe against humanity was or waa not 

c ,!Dltted in violation of the domestic law of the oountry where 

perpetrated, means that it is no defence that the. aot alleged to 

be a orimo against humanity was legal_ under the domeatio law of 

that country. The exclusion of this pl.ea. is close~ connected 

with the provisions of the. Charter contained in Article 8 and 

reg~ing the defence of superior orders. 

·we came now to the question or the attitude of the ----·----
Tribunal to the law relating to oriloos against humanity. 

AB alread3' indicated, the Tribunal. stated that it is 

bound by the Charter, in definition which it givoa of or•e 

against humanitye ( 1 ) The r ::,o•, ::-..:.l . considerations of the 

Tribunal on the law as to orims against humanity are oonta.ined 

in the following statement: 

"With regard to crimes against hUMn! ty, there 

is no doubt whatever that poli tioal opponents were • 

murdered in Gemacy before the war, and that mney of 

them were kept in oonoentration caops in drcumstanoes 

of great hon-or and cruelty• The policy of ten-or 
' 

was oertainzy oan-ied out on a vast scale, and in ID8J\Y oases 

was organised and ayot.ematic. The policy of per-

oecution, represoion and muroer of civilians in GeI1:lnl'\Y, 

before the wa ' of 1939 who were likely to be hostile 
' 

to the Goven mont, was most rutulesszy carried out. _________ ,,. __________ ___,..._.__.,.,..._,,,___..,_ - ·· ____ ._..,_,_ ___ _ 
(1) 

'Dle J'l.ldgl!Ent, p. 64. 
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"'1'he penecution ot Jfl"8 during the ellDI per1o4 

ia eatabliahed beyCl1d all doubt. 'lo oonatl,ute 

c,r.lmoa ago.inat humanity, tbe ·aot• relie4 on ti.tore 

· the outb~ak of war ~t have been 1n ae0\11:lon ot, · 

or in oonnootion with, 111\T or1ma within the ~ 

diction or the Tribunal. b Tribunal ie ot the 

opinion that revolting am hon-ible u-. ot theae 

Olia• were, it he.a not been aatiaf'aotoril'1 proved 

that they were done in execution ot, ·· or in oonneot­

ion with, 8J\Y such crime. 'Jlw Tribunal therefore 

cannot make a general declaration that the aote beton 

1939 nre crimes e.gainat hwnan11' within tbe .•&JWII 

ot the Charter, but trail the beginnins ot tbe war in 

1939 war crJ.maa were oaimitted on a vut ecaie, whiob 

were also cr.imea against humanity; am.inaotai- aa \he 

inh\lDalJe acts charged in the , Indictment, and ocnmt tM4 

after the beginnine of. tba war, did no1r oomitiwte 

war -orimea, they were all ocadtted in exe~on ot or 

in connection with, the aggreaaive war, and there­

tore constituted crimes·. againat h1mnity", ( 1 ) 

Jr<D the above statement it tolldlws that the lflarembera 

tribunal prooeeded on the basis of the Berlin P;rotoool and applied 

the qual.Uioatica "in execution ot or in conneoUon with &f\1 orimD 

within the jurl.adiotion of the ~bunal" to· the whole pron.at.on, l.•, 
both to 01"118s of the m.arder type · and to perseoutiou, with 

the ooneequenoea al.re~ indicated at the outset ot thia Notion. 
. . 

As will be seen in a separate part of the Report, this 

at&t8119nt doe a not · imply that no orime oamd. tted before lat 

September 1939 oan bo considered aa a crime. against humanity •. 

(1) 
!he Judgment, p. 65 • 

\ . 
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lalll ol"llllla oamr:ltted prior ·to lat September 19.39 haw been 

roo08ftiN4 by the. Mbunal as .constituting crime■ aplnet . . . , 

maan1v, i.e •. ill~- where· their ootlneotion wi~ .. orime 

· eptnat peace . wu es~bliahed. 

On the . other hand, in oaaea where the oCIIIDiuion ot 

inhumane aota abarpd 1n the Indi9tment took plaoe after. tbe 

besimd.Jrs ot the war and did not constitute war crimes, . their 

ooaneotion with the war. haa been presumed by the fribunal, and 

theretC1re oonaidered aa orimea age.inst humani•• 
' . 
Althouah _in theory it remains irrelevant whether a 

crime apinat h~V waa oamd.tted before or d\11"1.ns t.be war, 

in pnotioe it 1a dittioult to establiah a oonneotion between 

what 1a alleged to be a crime against humam.•, and a or1a 

within tbe ~sdiot:lon C?f the Tribww.~ 11' the act .a 

o<llld.tted before the war • 

g) 
. , 

Onpp yaipat ppaoe. 

It has al.re~ been Pointed out that this partioular 

type ot orime, as auah is outside the scope ot the Report. 

However, orim,a against J>8a08 have some definite bearin& upon 

violatione ot human rights, and tor this reason it eeema 

neoeeeary to noord 'here the views ot the Tribunal on this 
point. 

When dealing with the question ~•the comon plan or 

oonapi~ ~ the aggressive war.", the TribW1al deolare4a 

"The charges in the ~Mi~nt. that the 

defendants planned .anl waged aggressive wan are charges 

ot the utmost gravity. War is easentialq an evil 

thing. Its oonsequenoos are not confined to the 

belligerent states alone, but atfeot _the whole world; 

"To initiate a war ot, aggression, theretore, .1• . 

not onzy an ipternational crime; it is the au,preme inter-



, 
•national orim ditteri.ng on]¥ traa other war orilllle 

1n that it contains within itself the aoo\lllllated 

eril. ot the whole. 

"The tirst acts ot aggression referred to 1n 

the Indictment ore the seizure ot Auatria am 

Ozeohoslovakia and the first war at aggreaaion 

ohareed in the Indictment ia the war againat Poland 

begun on the lat Septeui>.er, 1939." ( 1 ) 

Later in the Judgment the Tribunal accepted the 

contention ot the Prosecution as to the aasre■aive . aharaoter 

ot the seizure ot Au.atria and Czechoslovakia, ( 2 ) and made 

the to1101ri.ne statomnt in regard to the war against Poland& 

"flie Tribunal is ,tu1ly aatiatied by the eridenae 

~t the war initiated by Ge11DaJ'\Y againat Poland on 

the lat Septell'i)er, 1939, waa moat pl.ainq an agreaai.,. 

war, which ·•4'8 to develop in due oourae into a war 

which eci>raoed almost the whole world, and resulted 

in the oomieeion ot oo\Ultleas oriaa., both againat 

the ~a and oustome ~ war, .and aeainat hum.nit_y•. (l) 

• It will be observed that in making the above atat .. nta 

the Tribunal touched upon the general etfeot which the waging ot 

a war ot aggression has on violations of human rights • . Takins 

ipter alia these consequences into account, the Tribunal thought it 

.11111titi&l>le ..nd 01' priJDa?Y importo.noe to declare the initiation 

am waging of wars of aggression as a supreme war orime • Thia 

ahould be construed a.z, meaning a supreme war oriJm in a wider aenae 

thereby oonatitutins also in a general non-teohnioa1 aenee a 

(1) 

( 2) 

(3) 

·'Dle Judgment, p. 13. 

Ibid•, pp, 19-22, 

Ibid,, P• 27 • 

• 



8':W!!5JI C£ipp 8f3ainst hucanity. 

!he questioh of violations ot human rights perpetrated 

u part ot the planning, preparation . or oonspire.ay to wage wan 

ot agwsaion w:1.11 be presented in a separate part ot the . . 

Roport. 

d) 

A tn word.a on the question or oonspiraqy, i.e. the 
. ' 

doctrine under whioh it is a crimnal ottenoe to conapire or 

to take part in an alliance to achieve an unlawtul object, or 

aohiew a lawful object by unlawful ceans. The Charter in 

its Article 6 (a) provides that Noonspiracy" to ooamit crime 

against peaoe is punishable, but containa ·no auoh npnu pn­

via.iQn u to a "conspiraoy"to oocmi t war orimea or or.I.mes 

against humanity. 

Consequently, the International Mili tazy Tribunal · 

allowed in its Judgment a vezy limited aoo~ to this doctrine 

and held that, under the Charter, a conspiracy to oomnit 

orimea against peace is pwliahable, and convicted certain ot 

the defendants on that basis; but it declined to punish oonapiraciea 

ot the other two types as substantive offences, distinct from &I\Y . 
war crime or crime against h\l:Dani ty, and expressed the opinion 

that the provision contained in the last paragraph of Article 

6 do not define or add ~ a now and separa~ crime al'\Y con­

spiracy except the one to ccmnit acts of aggressi"Ve war. In 

the opinion 01' the TribWlB.l the above provision is only designed to 

establish the responsibility of persons participating in a . 

ooamon plan, and for these reasons the Tribunal decided to ilia. 

regard the charges of conspiracy to ocmnit war crimes and crimes 

agains.t humanity• ( 1 ) 

(1) 
'1'he Judgment, p. 44. 

I ' • 
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It I JURISDICTION OVBR PBR§Cffl. 

(£1!. Article 6). "Leadens, organia,ens, inatigatore~ 
aooa.u>l1oea partioipating in the to111Ulat1on 

or execution .ot a ocmnon plan or oonapiraoy to· 
o<Jllld.t 81'\Y ot the toregoins orimH are reapouible tor 
all aota pertormed by &l'\Y persona 1n execution ot 
auch plan"• 

~1cle 7). "The official position of the 
ii!anta, whether as Heade ot State or re■-

ponaible otticiala in· Government Departments, 
ahall not be oonei<lered aa f~ins them trclD 
~•ponsibility or mitigatins p~iament.• 

(Article 8). "The fact that the .Defendant acted .. 
punuant to older at his Govel'IID8nt or ot a 
superior shall not free him from reaponaibUity, . 
but ~ be · considered 1n m1 tigation ot punilhment 
it the Tribunal detenm.nes tlla,t juatioe ao 1'.'9qui~••• 

~ .Article 9). "At the trial ot 81\Y individual r ot 81\l' group or organisation the Tribunal 
mq declare {in oonnaotion with 4i\y act at which 
the individual mey be oonvioted) that the group 
or organisation of which the individual was a ••~ 
was a criminal organisation"• . , ... 

~ffliile 10kre "In oases where a group or organiaa-
on a dee d criminal by the 'Tribunal, the 

competent national authority of' 81'\Y S-ignato17 lhall 
have the right to bring imividuala to \rial tor 
med,enhip therein before national, military or 
occupation . courts. In e.ey such oaae the ortm1v\ 
nature of the group or organisation ia oor,.aidered 
proved and shall not be questioned." 

~ al~~ oi ted the Nurembe•rg Tribunal wu invested 

- ·-Iba Chartor with power to try and punish ~raona who, aotina . 
' . 

in t.be interoeta ot· the · European Axis cowitriea, whether aa 

individual.a or as mni>ere of organisations, oamd.tted '&J\Y ot 

the o~a enumerated in Article 6 under (a), (b), and (o). 

· . · _. In accordance ·w1th the purpose tor which ~ Trib~ · 

• WU ea~abliahed the scope of the inuividuala owr which the 

Tribunal _had to exeroieo it~ jurisdiotion ww, limited to the 

ma.1o[ war criminals, This is eviden41 tran Artiolea 1 .and· 6. or 

the Oharler, which, however·., uo not contain aey definition or 

-, 



explanation aa to who should be regarded as a major war orim­

inal. The only indication in this respect ia prorlcled by the 

11oaoow Deolaration ot the 30th October, 19le3, acoording to 

wbioh major war oriminale are those whoee ottenoea have no 

"panioular geographical location". ~otly the same daa­

oription is used in paragraph 3 ot the Preamble and in Article 

1 . ot the · London Agreement . of -8th August, 194:5~ which· have thus . . . ' 

left .open to the d~soretion of the signatory Powers the question 

which persons should be included in ~hie category of war 

orindnals. In the Indictment lodged with ~ Tribuno.l (
1

). 

a total ot 24, ~eraone were oharged at Nuremberg, who, in 

aooQrdanoe with Article l4 (b) ot ·the ~arter had been desiga 

nated . as·· major war criminal.a (a) by the Ooumittee ot the Chief 

Proaeoutors ot the Signatory P~ers. . 

· The opening sentence ot paragraph 2 ot Article 6 lays 
. 

dam tl)e rule that for aote enumerated in that article aa oon• 

atltuting crimes against peace, war crimes and crimes agajnat 

humanity, there shall be :1J¥lividual responsibility. 

· On this question the Defence submitted that Inter­

national Law is concerned with the aotions of sovereign states, . 
on4 provides no punishment for individuals_; ond further, that 

(1) 

sitting at 

(2) The names of the 24 defendo.nts are ns follows:• Hemann 
Wilhelm GCIUNG, Rudolf HF.SB, Joachim von R~ENrROP, Robert LEY, 
Wilhelm KE?rEL, Ernst I<AllrENBllJWEll, Alfred HOs»mERG, Hans JRAHK, 
Wilhelm PRiat, Julius Sl'REICJiER, Walter PUNK, Hjalmar SCHACHr 1 Gustav 
KRUPP von BOHL!H um HALBACH,' Karl DCJUTZ, Erich RAEDm, Baldur Y0ft 

• 

; 

• 

SCIIIRA<Jf, Pritz SAUOKEL, A1tred JOIL, Martin BOOIIANN; Prana van PAl'llf, 
Artur SE!S&-DQUARr, .Albert SP.Em, 00 natefltin von NmRATH and Hana J'RlT.zsoa. 

All individual defendants nniood :in the Indictment appeared before the· 
Tribunal exoept: R0bert LEY, who oamd.tted suicide . 25 October 191.5; 
Guata.v KRUP.P von Botllen uni Halbach, owing to serious illnea1 J and 
Martin BOOKANN, who \'19.B not in custody am whan the Tribunal deo!aed to 
try 1n absentia. 

ln tho latter rinse the TribWlDl. evidently found it necessary, in the 
interests of justice, to oonduot the hearing in his absenoo, thus avai11ng 
itself ot the ri~t aooorded to it by Article 12 of the <Jlarter, 



where the act 1n question is an aot ot state, tboae who O&n'J 

it 011t are not persono.l.13 responsible, but ~• p_rot•~~--1>1 .. . . 

the clootrine ot thti sovereignty ot the state. Doth the" 

aubmi■1iona had been rejeoted by the Tribunal wh:lah exprea■M· 
' 

the ':'Pinion tl:-t the prinoipie that International Law iq,c>Ha 

duties -and ;Liabilities upon individuals as well aa upon State• 

bas long been recognised. In this oonneotion the ~~buQ&l 

recalled in i ta Judgment the reoent oase of Ex ~• Q\air~ , 

(1942, 317 US I), betgre the Supreme Court at the united atatea, 

in 11hioh peraais were oh&rged, during the war, with lan41ngJ». 

the United States tor purposes of epying and sabotage. . In tbia 

oaae the late au.et Justice Stone, speaking for the Court, ■aid 

that tran the very beginning of its history that Oourt baa 

♦ applied the law of war aa including that part ot the law ot 

nations whioh,Presoribes tor the oomuot of war, the statue, 

rights and duties of enemy nations as well as enemy indiviclaala. 

Chief Juatioe atone went on to give a list ot oases ~ried by t -be · 

Courts, where individual ot'f'endera were charged with ottenoea 

against the la~ of nati.ons, and particularly the ~wa _ot -~• 

Many ~fbe~ authorities on this IIVltter Qould have been oited, bll) 
. 

the Tribunal was satisfied that there is suttioient ericlenoe 

to show that individuals can be punished for violations ot .. 

Internationlll. Law • . Atter recalling the provisions of 

Ai-tiole 228 of ~ T~aty of Versailles aa illustrating and 

entoroing the viev, of individual responsibility, the Tribunal. 

oon4luded wi~h the argument that "crimes against inter­

natiaial law are oarmitted by men, not by abstrnot· entities, . 

al'¥i onl.y by punishing individuals who oamdt suoh crimes . . ~··· 

oan the provisions of intermtioMl law be entoroed. " ( 1) 

(1) 
'l'he Judgmmt, p. 41. 
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'the aoope ot the individuals liable to prosecution 

11 further determined by the lnst para.graph ot Article 6 ot 

the Charter, Tihich provides that leadero1 organisers_. inatip\0£1 

and &0091?lioes, participating in the· formulation or axeoution ot 

a OCJIIDon plan ~ oonspiraoy · to oallllit o.ny ot the crimes eZUDerated • 
. ' 

in that Article under (a), (b) and (o) are responsible tor all 

aots performed by any persons in execution ot suoh plan. Pran 

this provision stipulating the vicarious liability of leaders, 

organisers, eto. it appears that the leaders ard organisers . are 

also responsible tor aots ooumitted by third p~rsons. Nothing 

_ is said 1n this provision abrut the responsibility of the aotual 

POg,et[atora, but' it seems to be implied that the perpetrator~ 

. are alao criminally responsib~ though the Ch,arter i t~lt 1n 

general and this provision in particular, deals only with person■ 

responsible on a high level. ibis is borne out by the 0a'ltrol 

~11 Law lfo. 10, whioh was pronulgated to give ~tfeot, inter 

ali9', to the London Agreement of 8th August, 1945. 

There is al,so nothing said in the Charter as to 

•t &agree ot oonneotion with n crime uust be established in 

order to attribute to a defendant, judicial guilt, i.e. lh,! 

depe of responaibiiity at principals, aooessories, am aocan­

pUoes. Nor does the Charter say anything an the very 

important q.aestion ot attempts, namely, whether or not an atteupt 

to oarmit an international crime is in itself o. crime. All 

these questions, in respect of which the International Penal 
I 

Law is itself most unsettled, have been left open by the Charter. 

In one reepeot only, the degree of irdividual respon­

sibility tor the crimes caning within the jurisdiction of the. 

Tribunal has been defined by the Qiarter in Article 7, which 
.. 

aays that the ott:l.oial positio~~~ defendants, whether as 

Heads of State or responsible officials in GoverrJDent ~partmenta, 



• ,, . 
... 

I. 

lhall not be oonaidered as treeing them traza reepC1U1ibilit7 

or mitigating punis~nt. 

en this partioular queatic.n em in further elaboration 
. 

ot lta a.r9,1111tnt as to the individual reeponaibilit7, the 

tribunal expreaaed the vimv that· the prinoiple ot In~•rnati~ 

Law, wbiob under oertain ciroumstances protects the represent• 

ative1 at a state, cannot be applied to acts whiob are oondemned 

aa or1minal b7 International Law and the authors ot auoh aota 

oannot, •helter thomaelves behim their ottioial position in order 

to be treed traza punisbnent in appropriate prooee<linga. As 

the ver, eaaenqe ot the Charter is that individuals 1n pneral, 

am tba representatives of a state in pa.rtioular, "have 

international duties which transoend the natic.nal obligationa ot 

obedienoe impoaed by tbe ~vidual State", the Tribunal tock 

the vln that he who violates the laws ot war oannot obtain 

:lmmmity while aoti~ in purs1,W10e ot the authorit1 ot the 

State it the State in authorising aotion moves outside it• oom-. . 

petenoe under Internaticmal Lo.w. (1) ' 

It •Y be ot interest to insert here in tbia 

oanneoticn a fn remarks tran Lord rrright• a oarmenta, · wh1dl he 

wrote on this ptll'tioular subject. He says: 

"The Jud~nt aooordingly is prooeeding on tbe bast.a 

ot the Oomnun:lty of Nations and a1 the nature cl. 

international law as the law not of one hation· biat · Of all, 

which transcends tho l aw or the pnrtioular individual, 

and the obedience which he owes t o his state. The 

taot that the individual is obeying the national law ia 

no defence j.f he 1s· ohorged before . th~ .0Q1.Dpe.tent Court 

tor violation of the international law. He 1a thus ___________ ._ , ___ .. ____________ _ 
(1) 

'l'he Judsimnt, p. 42. 



-,o-
•a\abjaot to a double set ot lawa which 1n oertain 

oaaea may oontliot. He has a divided duty. fbere 

ia nothing peouliar or \UlUSUnl 1n this. In every 

:,e&,%"1)]. state the citizen owes obedienae to tbo 

Jedero.1 Law and also to the state or Prori.noial 

law, Md my be pwli.shed it he violates either by 

the appropriate authority. Pederal oonatitut:lona 

generally provi&le tor the daninanoe ot one ayetem 

ot lm over the other it they contliot, but · · 

generally the areas of each are auff1c1entq dia­

tinot. A Dritish soldier remains aubjeot to b1a 

oountry'a laws thougJl he is alao aubjeot to llil1t&l7 

. La ae being a soldier. In the international penal 

oode a man may be .held guilty ot violating the coda 

t~ what he does is justified wner the National 

Law. The ptiDoiplo there '1s e1ro1lar to what is 

_ often· referred to as the detenoe ot ~ ~~-!1) 

J.Doording to the establiabed pl't.noll)le• of Inter-: 

national Lmr, tho taot that rules of warfare baw been riolated 

in purauapee of OJ:dffp ot the belliprent oorornnmt ·or of an 

individual belligerent corrmm:ler doee not deprive the act in 

question ot its character as a war orime; neither does it, 1n 

prinoiple confer upon the perpetrator 1mnuni ty trcm punishment 

by the injured belligerent. This view is governed by the majOL' 

prinoiple that members ot the armed toroes or other author1tiea 

are b~ to obey lmrtul ordera only and that they ®MOt tberdon 

(1) 
. a,e ~•s article on "Nuremberg• , recently written 

tor •~ite~an Lmr Journal. 

• 
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esoa.pe liability it, in obedience to a oairnand, they c<mnit 

&ota which both violate unahallenged rules ot wad'are an4 

outrage the . general ~)rinoiple~ ot h\lD&nity. (1) 
. . 

Aooordingly, Artiole 8 o~ the a..rter lap 40IID ta. 

nal.e that the tact that the def'ondant aotecl pursuant· to order 

ot hia Qovennent or of a superior shall not tree him t~ . 

reapomibili ty, but may be considered in mltigation ot ~luniah­

mont it th& Tribunal dete~ines that juatioe ao requina. ·It 
- . 

~ be llOinted out that this rule applies to all aota oan1 na 

1'ith:l.n the notiona ot orimee against peace, war oriJDN an4 

crimes against h\.lD&l'd.ty. 

On behalt of most of the defendants it wu aullllitted that 

in doing what they did they were acting UJX\~r the ~rd.era. ot 

Hitler, and therefore cannot be held responsible tor tbe acta 

OCD!dtted by them in carrying out these orders. When dealing 

with th:l.a submission the '..tribunal stated that . it oonaictered the 

provisions ot Article 8 to be in oon:f'onn:lty with the law ot all 

nations. The Tribunal added that the true tel!t, which Sa towld 

in varying de&roee in the criminal law ot moat nationa,·.il ~ -· 

the exiatenoe ot the ·order, but whether moral ohoioe ,.. 1n ta,n ·· · · 

poaaible. (2) · · :• · · · ·· 

P.lnall.y, there rema1ne the question of ~upa and • 

~atiom of which the individual detendants were ~bera. 

Article 9 ot the Charter provides that at the trial 

.. . 

of &I\Y individual momber of 8J\Y group or organisation the Trib\UMll. 

may declare that the group or organisation ot whioh the individual 

waa .a, msnber was a criminal organisation. Such a declaration 

ma_y have been ma.do by the Tribwlal in connection w:l th al'\Y act ot 

which the individual may have been oonvioted. 

(l) L. Oppenheim, l. oit. 

(2) Tho Judgnont, p. 42 

,. 



Aooord1q to Artlole 10 ot the Cllarter, 1n oa■ea where 

a e:ioup or organiaati~ 11 deolared or1m:lnal by the Tl'ibuul:- tbl 

oaape .. ~aticxw. authority ot a.iv SignatOl"y hu the rialt to 

bring in41vidul11 to tr1A1 t~ amberabip ot auab_ bodies before 

national, ldliMl"Y or ~oupaticm oourt■• In any ■uob oa■e the 

ar!.m.1.n$1 nature at the group or organiaaticxi ia to be OOIUl:lderecl 

a■ proved and lball not be pationed. 

The above proriaicm makes it olear that the deolaation . . 
at ariudmlt• against an aoouaed ~gaataatian :la final, and ~ 

be aballenpd in UV' aubaequent or1minal prooeed:lng againat 

ir¥lividuai members. The etteot of auoh a deo~ticxi is well 

illuatrated by Law No. 10 ot the OOntrol Oouno1l ot ae~, 

which pronA,a that a member ot suoh an ~ganiaation •7 be 

pum.ahld. tor the ClrillD ot~ llllllberBhip by death. 

Aa regards tbs general attitme ot the !r1buna1 1n 
. , 

thia reapeot, it is to be mmti~ that the Tribunal~ 
' 

these prori.ciona as a tar-reaohing am, novel pr~, the 
I 

applioatd.on-ot wbiob, unless proper1¥ eateguarded, ma7 produoe 

great in3uat1De. (1) We shall see l.n. ano:.ot the JdJ~nt .. 

leGUoall ·.in . ..-o ~t~-be& the lAw or:-~ ~er· vaa applied-. 

~ tt.> l~b\alal.:..toi the or~isationa:.4lleged by the Ind~otmont 

t~ !JS ~~~.l. 
,, . 

: . .--0000--

(1) 
The J'u4esnent, p. 66. 

.. 
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UNl'l'ED NATIONS WAR ORIMES OOIIYISSION. 

JlY¥AN RICfflS REPORT I PREP ARA.TORY PAPERS, 

:mFOOOTION ON HUMAN RIGHTS 

DI TRIALS O1.HER THAN THOSE CONDUCTED BY 

mB JNTER{ATIONAL MILITARY TRIBUNALS. 

SUMMARY 

ot tha Results of' tho Rosearoh 

BO far oarriod out. 

BY g., . BRAND, LL. B. I ImAL OFFICER, 

In OOIIIOn with all parts of tho Roport on Human Rights in War 

0~ i'rial a, tb3 shortage of tiroo has provontod tho part doaling with 

Intomation on H\.IIDD.ll Rights in Trials othor than thoso oonduotod by 

tho International Military Tribunals from boing dra.ftod J.n -1.ta ont:l.n.t.-J'. 

It be.a boen thought of uoo, howovor, to sot out in b>tQ tom, in 

tho proaont papor, tm outoomo of tho roaonroh BO far oarriod. out on 

tho part l'Oferrod to abovo, following tho plo.n of a.rro.ngemont auggoatod 

by tho present Ra.pportour in Doauroont III/96. Tho aeotiona on whioh 

work has boon oompl.otod and papors oirculato~
1 ?u.o irxlioatod, and 1n 

rola.tion to tho other soctions tho legal provisions a.rd tho Trio.1 Roo0rda 

whiob have boon f rund to oo rolovant o.ro sot out. 

Should it bo dooidod at nor..a future date to complete tho roaoaroh 

on Human Rights 1n War Oriloo Trial it i s hopod •no.t tho oollootiona 

of onaotmnta anl rofcronoos t o trials sot out in the- presont notoa will 

prow a valua.blo guide and start i ng po into 

(1) · Documents llI/96 and III/112, which contain the texts of certain 

compl.Ned parts of the Report. 

, 



The introductory poges of th" part of tho Human Rights a>port 

whioh d,.~ru..; m. t h t,:·inl:l thu t:ic.n ·thouu i :1Jndl.~ct,,c1. 'b3' the International llilit.• 

Tribunals havu been set out on pagea 3 .. 10 of l)o<.;·wn1mt III/96. • 

13• Tlm.!YL~ .Ql..lli.L'G~J!!SJ~!-'!A!L~ 

11 Alliod Iflh:a:bitllllt.t! .. 'lr oooupi~ To~J.:_i_!i,o~..t. ... 

( i) Tho J~igbt:1.!9..ki!<?.&..li~ t.h .• lllP. !~1~ I;nt_o.v).ty. 

A largo rn.unber of _ot'foucus for '!hi.ch wor c:rlroinals haw boon 

OOn4oD'01ai! hl\vo o:;natitutod v.&.ola:~:i.onll of tho rights to lito,- boolth 

and poraonal intogr:tty 0f ulliod iuliabit::u1ts of ooaupiod torn.torloa. 

Om rolevant go11or:::•.l ,r.ov:1.Nio1 wlii. oh V.1\3 guotad, •fo1· inatanoo; 1n the 

~otmont in ~hu ce.n .:, a.gtlir:st Ot~o Ol1hmdorf M 24 othora, Subllecpent 

Prooeedings Caso No->~ , noJ.d buforo nn .Antorloan Military Tribunal at ., 

Nurembo'rg, is Artiolo 43 of t~.o Huguu uonv1mt:i.on, which reada ad 

tollowa1 

" The a,1thor:i.ty- of tho ·t:IOv:Jl' or"' tho :Jta.to tu.wing pa.t:Jaod do 
facto into the hi:inds of tho ouClq.1ant, tho l ,1.ttor shall°ao 
ell in his. pownr to .i.1Csto!XJ, an:! c :innro;J as r~'l.r M 
poaaiblo, pttl:>"1 io ordo.:- and :-.m.f' ty, roap<;uii:i.ne a.t tho aam . 
timB, unlos~ aboolutaly pr,;vrmtod, t h..i lu.,·13 in i'oroo in . 
tho a>untryl' II 

The p;,ovi.swn roost ,..,fton g~totod during v,".:..r orim trlala in thie 

. oonneotion, howowr. is Articl.:J 46 of ·cho liugt·Lo Convontion, porhape 

because it for-l>idn ooro oxplir>itly thu typoC1 ot' offonoos tor whiob 

the a.\legod wru~ 1Jrimi11als aro bl"O' leht bc f oro tho oout"ta. Thia 

arU.al.a reads as f ollowa, 

" Pamily honrur a.no. right3r if'.d.iv-lduol lifo, :.u1d private 
property, u.s v~l) as roligious cc,nv.lctionR Md ~rahip, 
met be reapoctodo 
Privato propor;-;y ;rus-t not :xi conf:laoutodw a 

Artial.e 46 ia otton quotod, f'or instance, in 0011oontra.tion camp 

trial.a. For o:x:ample, the prosocutor in the trial u1~ Josef ~r 

am ~ othora, hol d bc:Jfol'O a B.ritiah 1Vor- C.riroo, Oo'lU-t at Lttnalurg 

~. 

f1"011l 17th Sopt~Jlbor - 17th Nuvomhor 1945 ( tho Balson trial), 1n hi ■ 

oloa1ng add.roes, clairood tlmt tl10 ir.ha.bitantt:J f ocoupiod territories 

weN protootod !>y Artiolo 46 and wont on to (!l toto tho text ot paragraph 

-, 
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383 ot Chapter XIV of tho British MMual of Milito.ry La.w, whioh boars 

a atronf UJcenoes to tho artiolo of tho Haguo Oonvontion: "It ia tho 

duty ot tho ooe11pant to soo that t~ livos of inhabitants o.ro 

roapootod, that thoir domostio poa.oo and honour aro not disturbod, 

that thoir roligious conwotiona a.ro not intorforod with, and generally 

that duroaa, unla.wi\ll and criminal atta.aks on their parsons, and . 

felonious actions as rogn.rds thoir proporty, a.ro just ae puniahable aa 

in timos of poo.oo. " ( 1) 

In tho Zyklon B oase (the trial of Bruno Tosoh and 2 others, 

held bofore a British Military Court at Hamburg from lat • 8th Karch, 
. . 

1946) tb> ownor of a firm whioh arrangod for t t.e supply of poison gas 

to Ausohwitz, among othor dostinations, ard his socorn-in-oomnarn 

woro fc:und to have lmown of ti-¥> faot that this poison gas was uaod 
. . 

for lcilling Alliod MtioMls intornod in conoontration comps · and woro 

sontonoed to doath. Hore a.gain, tho prosocution roliod upon Art.lt,6 

of tho Haguo Oonvontion, tc, whioh, as tho prosecutor pointed out, both 

Go1'11iru\Y end C'·re'\t Britain wore par1;~os. 

To quoto o. trial hold in tho Far Ea.st, it m£\Y bo pointod out that 

Art. 46 appears acong tho provisions said to havo .boen violated b,y 

Takashi Sakai, tried by tho Chinoso War· Criroos Military Trib.mal of tho 

l&Lnistr:, of Nati mal Dofonco, No.nking, on 27th August 1946. Thia 

a.ooused was found guilty, inter lllia, of inciting or permitting his --
subordinatoa to v,pund non-COtlbatants, to rape, to plunder, to doport 

civilians, to indulgo 1n orucl punishmonts Mel torturo, and to oauso 

dostruotion of proporty. 

An¥>ng the maJ\Y othar trials vmich nro relovant in this ooMootion, 

too following r:IJl3 bo ioontioneda . The tria.1 vf blo.x pau].y 

.and 13 others held· at_ Hamburg fr-:>Ll 18th Morch t ·J Jrd 

M~, 194,6, (tho Nouengor.me Trinl), the trial. 0£ Henaa.nn Vogel 

(1) Soe War Crim Trial Lw1 Reports publishod for tl'KJ United liatiqns war 
' ( 

Cr:wes C01.anissi:m by H.ld. Sto.tionery Offico, I.011don, Volume II,p.105. 

• 



a'14 5 otbora, hold bof'oro tho Polish ~ciol. Criminal Court in Lublin 

trom 27th Nowmbor - 2nd Dooombor 1944 ( tho Majdanok t1i.al) and tho 

trifl,]. ot Yan:ura So.ruroh hold botoro tm Netmrlarde Tomporo.ry Oourta 

Martial at Bolikptq>on (N.B.I.) on the lJth Soptombor 1946. 

· Pranoo, as an ox-oooupiod torri tory, ha.a hold a largo numbor of 

trials tor off'onoos oanm:i.ttod against oiVilians, ospoo1ally ottonooa 

causing doath and personal injury. A large numbor of' roporta on suob 

tr:LaJ.s arc in tho custody of' tho Unitad Nations War Cr.I.Joos Comniasion, 
. . 

but tho relovo.nt artiolos of' intornationol oonvontiona aro not montionod 

1n the French dooumonts suppliod. (ct. Doo.III/96, p.6.) It is cloar, 

howuver, that tho IlllU\Y casos of unjuatit'iod ld.l.ling, WCA1Diing, oto. 

wbioh appear in thaso tr:l.ols, v.t>uld oomo within tho soopo or Art.46 ot 
tho Haguo Convontion. 

Al.logntions ot torroriem against tho oi v:l.liM popula.tion aro 

rolovant in this oonnootion. ( of'. tho Dutch trial JIOntionoci a.bow aiu 

the trial of' E~rho.rd von !.fa.ckonson am. Kurt Ma.olzor, Gorman nationa.ls, 

triod by a Military Court tor th:> Trio.1 of War Orimil'lllls at Romo on 

18th - 30th Novomber 1946.) 

Casas of re.po fall within this hooding. ( of'. trial of Hana 16.lller, 

held beforo a Military Tribunal. at Angers on 30th Novombor 1945,) and 

al-so oases involving modioal axporimonta (of.tho triol of Martin 

Gotttriod Woiss nnd 39 0th.ors hold beforo o. Goruro.J. liilitw-y Gowmmnt 
.. ' 

Oourt at De.ohau from 15th N0 vomber - 13th Dooombor 1945 Lt'ho 'Dachau' 

Concentration 0~ trio'iJ am tho trial of Erha.rcl Mil.oh boforo ~ · · · 

AJnerioan Military TribW'lol at Nuramborg from 4th Fobruary • 16gb April 

1947 ffiurornborg Subsoquent Procoodings Triol NJ•V•) 

In ooMootio~ Yd.th moray killinga, roforonoe ohould bo mado to 

the trial of o ·~~') o,lk:i-J:t, and Ku:-t Ki~hnv, Gonorlll Mil:i.tnr.y Oonrmom Oourt at 

Ludwig3 bu~g, 9th .k.p;.;t l l, 1946. 
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( 11} Tho Rinht tp Froodom of llovomont, 

Oasoa involving ohargoa of doportation o.ro rolovant in this 

ooMootion. Soo for ins tanco tno trial by a Ohinose Mili ta.ry Triwnal 

reforrod to a.row; eoo trial of Robort Wagnor and 6 otnera, hold boforo 

a 1ronoh Military Tribunal at Strasbourg on tho 3rd MeiY 1946; aoo trial 

of Wilholm Artur Koneta.tin Wagnor boforo tno Norwogia.n Bidsivating 

Lagmonnarott, from AUguat - Ootobor 1946. Slaw lo.hour is dealt with 

in the trial of Erha.rd Milch, triad by an iuoorioan Military Tribunal at 

Nuremborg from 4th February - 16th April 1947, in too trial ot 081"1 

Krauoh and 22 othors which waa oponed by an .American Military Tri'twlal 

on Nuremberg on tno 14th August 1947 and in tho trial of Al.tr.Led Krupp 

von. Bohl.Bn. und Halbach 1md 11 others, whioh will bo held at Nuremberg 

botoro an AnV3rioan Milito.ry Tribunal ( SUbaoquont Proooedinga Oasoa 

Nos• 2, 6 and 10), ~ 

Oorditions undor which doportation bocomos a crime, a.re sot out 

in tbe Judgioont of tno Milch trial.. Roforonoo should aleo be made to 

the trial of Oapt. Eitaro Shinohara. arrl 2 others boforo an Australian 

Military Court at Rabaul. from JO·th MCU'ch - lat April 1946, 

(111) Tho JU.ght to n .. J'Wr. ~-e'f• 

Evon members of M undorground moveroont havo tne right to a fair 

trial on oapture. Many of tho trials roontionod un:lor "2. Allied 

Civilians in Ocoupiod Territories who to.lee up Arms against the EneJqy" 

( aoo later), are relevant horo, Tho quo at ion of tho wrongful oxten­

tion of Nazi law and courts to occ11piod territorios is dealt with in 

tho trial of Josef AJ.tatottor and 15 others, triad by Arr#)rioan Military 

Tribunal at Nurcmborg (Subsequont Procoedings Co.so No.3), aBi roforonoe 

should also be made in this connoction to tho trial of Robert Wagner and 

6 others beforo a Prone., Hil:tta.ry 'rribunaJ. o.t Strcabourg on 3rd M8i}' 1946, 

(iv) Fomil.,l_)~1,.R~t.!!. 

"Family Rights" aro apocif i~l'lll:y 1: r,/.; ;;;ctod by Art.46 of tho Haguo 

Convention, am. lllnJ'\Y of tho offoncos for whiot-. v.'IU' orirninola havo boon 

oordemnod havo, in fact, constitutod violations o f thoso rights. 

Examplos aro providod, for instnnco, by tno splitting up of families for 

purposoa of doport tion t o sl vo l a.bour. 
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In tno trial of Hoinrioh °'1rike am. .7 rJtnors before a Britlab 

Mtlitnry Oourt at Brunawiok from a>th Ma.rob to 3ro April 1946 (tho 

Velpko Children' a· HOr.lCJ oaso), tho prose out ion roliod upon .u-t. 46. In 

this oo.ae, various aoousod woro t own guilty of boing "oonoornod in 

tho killing by wiltul nogloot of a ra.unbor of onildron, Polish na.tionolal' 

It was shown that thoy wero impliooted in tho ostablismont :mi running 

of a hano to whioh Polish foma.1.o workors in a distriot ot Gonnany woro 

forood to sona thoir ohildron, the objeot boing t o freo tho pa.rants 

for forcod labour for the bonofit of tho German OOOllOC\Y• lfany of 

thQ ohildron di.od tnrough neg].oot. 

{v) Roli$ious RiRhts.1. 

It v.1.11 be noted tnat "religious oonviotions and worship" a.ro also 
I • 

protooto<l by Art.4,6 rut vory littlo uso nae boon mad.a in v,ar on.mo 

trial.a of thia aopoot o ": the provision. 

Violations of roligious rights, 1ntor alia., wero al.logod in tho 

trial of Goncra.1 TomoyuJd. !91la8hita, tried botoro an A,norioan Military 

Conmisaion at Manila, Philippine Islan:lo, from 1st Octobor - 7th Dooombor 

1945. In this caso, it was sb>wn that, amDJAA the groat d.cstruotion 

oausod by troops undor tho aooused' s oomnMd, figured tho dost t"UOtion 

• 

ot roligious 01lifioos. Sut'h destruction ot roligious property mq however 

possibly bo bottor clw,sed undor ttw hoading of dovastation of property 

rathor than um.or tho hooding ot violo.tion of individual._ roligiCAls 

tunotions. 

C vi) ~~tl.Y. ~ki!~ 
Al.legations of violations of proporty rights have boon froquon, 

1n war oriroo trials. Onco again, "priv.l.to property" is spooi.tioally 

mentioned in Art.l.,60 

There are mo.ny oxamploo cl100f18 the trials by French Military 

Tribunals of the dost ruotion or thoft of proporty in oooupiod Franco. 

Am:>ng othor trials dualing with dost.ruction of property ·Inl\Y bo 

men+" r • tho trial 'of Taka.oh:i. Sakai by tho Chinoso War Criloos Mili~ary 

Tri ... .mal of tho Mi n!.etry of Natio nal. Dofonoo, Nanking on 27th AugU8t, 

194.6. 

.. 

• 
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Tho trial of Friodrioh Flick ani 5 ~there, boforo an Amerioo.n 

Military Trirunal at Nuromborg (Subsoquont ProcoodinGS Trial N0 .5), 

and tho Krupp trial, ( Subsequent Proooodinga No.10), doal. with eoonomio 

pillago among othor ma.ttora. Also of intoroat in tb, aama ooMoction 

aro tho Mi.lob trial. (Subsequont Proooodings No.2) tho trial ot Oswald 

Pohl and 17 others, tried boforo o.n .i\i:IO.rb.o.n hl11:1.tary Tribunal at 
' . 

Nuremborg (Subeoquont .Pr()OOodi~a No.z..), and tho trial of Carl Krauoh 

and 22 othora, wbioh wo.s opanod beforo an .i'\Joorioan Military Tribunal. at 

Nuromborg on tho 14-th August 194-7 ( tho I.G.Farbon I~uatr.l.o oaae, 

SUbaoquont Proooodings N~.~ 6) 

( yU) Oiyj.O Re {3hts. 

Perhaps oasoa involving clone.tionalisa.tion vnuld fall undor this 

heading; aeo for instanoo .tha trial of Ulrich Groitelt and 13 thers 

which wU: be hold at Nuremberg boforo nn Amorioan Military Tribunal 

(Subaoquont P.rnooodinga No.8) in which tho ollogations inoludo charges 

ot Gomoido. Gonooido is also chargod in tho trial of Otto Ohlondort' 

and 2, othors ( tho "Einsatzgruppon" trial)_ which ia being held o.t 

Nuremberg botoN an Ar.x:rioan Mili~ary Triwnal. (Subsoquont Proooodinga 

No. 9). Tv.u iurthar trials which a.ro of intorost in thi a oonnootion 

e.ro tho Froooh trial of Robort Wagner, in which ono of tho chargoa 

oonoonus reoniitmont for tho bomfit of tho onoey and also tho Trial 

of Josef AlstBttor ( SJ.bsoquont Procoedings No.J). 

2. Alli§d Oiyiliana in Occupiod Territorios 

who TaJce up Ams asa.tnat tho EIJOffiY• 

Proviaions relatiw tot ho quoation of tt\o logal position of 

allied oiv:Uians in oooupiod torritorioa who tako up ams against the 

enenw aro Artialos 1 - 3 of tho Hague Convo ntion, which provide ~ 

~.>lloWBS 

"Art.l. Tho lav,s, rights, anl dutios of war apply not only to tho 
~, but a:Lso to militia o.n1. voluntoor corps fulfilling all tho 
following oonditions:-

(1) Thoy must 1x> oomnandod by a porson roaponsibla for his 
subordinato:J J 
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(2)' 

(3) 
(4) 
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They r:iuat have o. fixocl dietinotive oign rooognieo.blo 
at o. distanoo1 
Thoy must oarry arms oponlyJ and 
Thoy oust oandu:>t their operations in a.ooordanoe nth 
tho laws Md, oustoms of war. 

In oountrioe Vihoro militia or vcluntoor corps oonstituto 
tho rumy, or form pa.rt of it, thoy Q.l.O inoludod .undor tho do­
nomination II aff.\Y ". 

An.2. Tt1o inhabitants of a tor~tory not un:1.or oo~n.tion 
who, on tho approo.oh of tho onoll\V', apontanooualy tako up arms 
to resist tm invadil'l8 troops witoout having had t:l.m to 
organize thomaolves in aooordo.noo with Article 1, shall bo 
rognrdod a.s bollir,orents if thoy oa.rr; o.rms oponly, anl if' 
thoy rospoot tho la.w<J and oustOl!IS of wai-. 

~ Tho trmod forces of tho 'bolligorents may consist o£ 
ooiiioaiants ru'd non--oombato.nts. In the OW30 ot oo.pture by 
tho ellO!I\Y, both have tho right to l>o troated o.s priaonors 9t 
ware II 

Trials which aro of into.root in this connootion inoludo tho 

tria.1 of YOIOOIOOto Ohusaruro by a British Military Court at K\a.Qla 

Lumpur on 30th January to lat ~,obrua.ry 191.iii, tho trial of Karl. Bu.ck 

ar¥110 others before a British Military Court at WUppertal from 6th . · 

to 10th May 1946, tho trial of Hoin.d.oh KJ.oin ani 14 othors boto~ a 
' 

British Military Court at Wupportal from 22nd - 25th May 1946, tho . 

trial of GOno~al Victor Aloxandar Friedrich Willy Soogor ~d 5 othors 

botoro a Military Ccurt a Wupportal from 17th Juno - 11th July 1946, 

tb> trial of Goneral. Tor.ioyuki Yaraatlhito., triad by an Amorioan Military 

Comnission at MWlila from lat Octobor - 7th Dooombar 1945, tho trial 
. . " .. 

of Wilhelm List and ll othors boforo an 4\ioorioan ·Military Trirunol at 

Nurembore ( Subooc1uent Pr->coodings Cuso No. 7), tho trial of 1/,0pl. 

Rehoi Olanura. and 2 j thers bofore a.n ,.l\1straJ.ian .Military Oourt o.t 

Rabaul from 13th - 18th Docomber 1945, tho trial of Womor Krotzschmar 

botoro a Fronoh Military Tribunal at Angara on too 27th Mo.roh 1946 

the t rio.l of Johann Gonz t-Oforo a Fronoh l,Ulita.cy Tribunal at Toulou~e 

on tha 16th April 19.46, tho trial of Richard W ilholm Hormann Bruns 
am 2 othors boforo a Norwoe ian Eidsiva.ting Lagr.w.nnarott on 20th March 

1946 an:l tho trio.:L of Krimi11EU.sokret!r Willie J1.ugust Keating, ond 
.. 
Nila Petez· Berhard Hjelr:luerc by the Gul ting La~rett in March, 

1946, and by the Supret:1e Curt of Norway, July, 1946. 

• 



• 
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3, ,JU Md. Civilians outside Occupied Territory. 

On a narrow interpretation, the Hague Convention does not protect 

civilians outside of ocoupied territory, sinoe the heading of Section 

II of ·tne Hague Convent~on is "Military Authority ovar th.e territory 

ot the Ho2'tila State". Thia interpretation hu not, rowevar, prevailod. 

!Por inatanioe, in ·the · Jladama.r trial, ( the· trial ot Alphons JO.ein am 6 

others before an .American lfilitary Comnisaion at Wiesbaden which was 

ca,mplotod o·n· · the 15th Ootobor 1945,) various aoousod wsre found gull ty 

ot ~aking part in tho deliberate killing ·or, among othor peoplo, owr 

400 Polish and Soviot nationals, JDal\Y if' not most of woom were 

oivili~, .:by . tnjeotions of poisonous drugs. Here, tho fo.ct that the 

offencos took place in Hada.mar, Gormaey, ard not in oooupiod territory, 

was, of oourso; treated as entirely irrolovant. .Anothor ex.ample among 

the mat\Y in oxistonoo, is the Balson trial. In this trial, the off~noes 

oai:m:Lttod 1n .AllBchwitz and thom comnitted in BGlsen \Wre treatod by. the 

court as being on _ anti.roly the sazoo footing, the f'aot that Bolsen was on 

Getman territory and .Auschwitz in occupied Polard being treated as 

basido the-.point . from the legal point ot ~w. In his opening atate­

ioont in the trial, tho prosooutor quoted paragraphs 442 and 443 of the . 

British. M'an':181 ot MUita.ry Law: 

II 442• War oriJoos ma.Y be divided into four dif'fcront cloases: 
( i) Violations of tho recognisod .rulos of warfare by 

mamba rs of the a.nnod forces ••• 
The more important violations are the following ••• 
Ul-trea.tioont of prisoners of war;... ill-treatment of 
inhabitMts in occupied territory ••• " 

Tho Prosecutor claiimad that although the words "inhabitants in 

occupied oountries" wore usod, it was obvious that ·they should be 

extended to "all inhabito.nts of occuriod oountrics who have been 

daportlod from their own country," tho deportation, in fa.ct, being 

a furtmr infringement. 

In tho trial of Heinrich Goriko ard 7 otoors ( the Velpko 

Children's Homo caso, to whioh rof ranee has al.ron.cw bo on made(~)), 

various aoousod were .fourn guilty of being oonoorned in the killing 

by wUM negloot of Polish ohildron born on Gonnan territory. 

(1) See P• 6. 
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Artiole 46 of t he Hague Con-ro ntion wna drafted at a time when 

deport{ltions tor f orced labour on tho soale oo.rried out by Nazi Gel'lml\Y 

oould not havo been contemplated, and strictly speaking, a.,,pl.iea 

only to tm behaviour or tho oooupying power within too ~1aa· 
I• 

territory. Novortheloss; it is clear that ~he general rule laid down 

therein must be vnlid also in ~spc;o.t of inhabitants ot tbB oooupied 

te~ritory who ho.w boon sent into the ccuntry of tho occupant for 

·torood labour, a.s b.,:11 motho .. "s of tho children who ,,-oro sent to 1ha 

Velpke Bo.by H~, ard· to tho children born to them ·while in captivity. 

Tbs prosecutor in this trial pointed out1 as did tho prosecutor in tho 

Baleen trial, t ~t ~uch doporta-',; :;.,;l'} __ wna in itself contrary to 

• 

. . 
international la.~, as was stated in OpPenheim-Lauterpa.oh~, InternationaJ, . / 

Law1 Vol.II, 6th Editi on, on ppo345-6, in the following passage: 

11 •••• thero is no r i ght t.o deport inhabitants to the country 
of tho occupant, for ~ho purpose of oompelling thom_ to work 
thero. Whan d1.1~ing tho W ·rld War the Germans deported to 
Gorcany sovera.1 ·thou.earns of Belgian• o.nd French mn and 
woman, and .'compa1l od them t o work there, tho whole ·civilised 
world stieiLO,tiood thi.s cruel pro.ctict> o.s on outrage. " 

l:t oould, of co~so, mw been arguod .by the defence. in both the 

.. Belson trial a.rd in the Yclpko Baby HCIOO trial that the_ off!Jnco ot 

deportation was c .. nmii;t e;;d by persons c•thor .. tha.n the accused; ·oovertho- · 

less it soems rea.sor.ablo ~o a sume thc.t the inhabitants ot an .occupied . . . 

t~rritory koel) the i r rights . tmiar Int0rt10.V Jnal Law 'l,'M~ forood to . . 

leave thoir own country, ovon t hough th:i.1;1 i ~ not · o~ressly provided in 

the Hogue Oon~rontion. 

For the rights of der>9rt•JC:. lab;;i.;.r, rofe ron_co should bo made to 

the JudE9Dent in thp Milch . trial ( Sub::!oquont Proceedings Noe 2) • 

4. Non-.g_l_;,~~t!'!~ti~a.l.s~. 

Enerr\Y nationals a.re loft •mvrotected in wo..r c.rima trials proper, 

by contrast wit h tl'ip.ls of what a.re kn0wn o.s"crimes o.guin.st numanity". 

For instance, f; l-¥.J Br i t i sh Royoi Warr ant, provi.da s, in Regulation l, 

that the offo nce u to · Xl t .r.i..c:t by Br itish Mil?.t o.ry Courts shall only 

be violations of _t - · , 1 Wf} _ _ :f!V1-_ !_l:3~ or~. <?l.!!!!::!... · committed during MY 

war in which H·~o Maj osty has boon r mey bo 0 :1 a.god at any ti.mo sinoo 

tho 2nd Soptciri1!>er 1939. 
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Tho queation roooived aome diBOWSaion during the oourae ot the 
. 

Belaon trial. On tbe 3rd Ootober ·1945; the detanoe objeotad to .the 
in 

propoaal of t ha proBGoution to put /affidavits wbi.ob inol.uded the . 
allegation ot_ an otf'enoe oamnitted against a Hungarian girl. Dotenoe 

Oounaal pointed out that tho charge against tt-.e · aocuaed referred to 

the oonml.tting ot & war orim wbioh. inYOlved the Ul-treo.tment and 

killing of al.lied no.tionala. Counsel also thought that it waa within 

the knowledge of the oourt that a war orilm oould oot · be OOIIID1tted by 

a German ·aga1.nat a Hungarion sinoo the latter· 'M:>uld not bo an 41liod 
. . 

national.. The Proaaou~or mado two points in replying1 JIUngary1 he 

said, loft the Axis bof'ore April 1945, and bad come on to the .ill.lad 

aide; at that time, therof'ore, the HW1garians were at least some torin 

of' Allies, though Counsel did not know to what extent.- A more gonor'al 

point mado by the Proseoutor was that what he was trying to prow was 
·, . 

the treatment of' the Alli.ad inma.toa ot the camp. · He thought that he 

was pertootly entitled to put bofore tho Court evidence ot the treatmant 

ot other persona in the camp. It thore ware ton people am he wanted 

to prove that one of tbom was badly treated,_ :ln the Proaoautor' e 

aubn:l.saion, he was ·po.rreot]y entitled to prove ttlat tho ten wore badly-

treatad. The treatmont ot all the. inmates in the camp wae relevant 

to • show the treatment of any indiVid~ inmate. 

The Court decided th.o.t the paragraph be inol.uded in the evidence 

before the Cwrt. 
fl) • '· 

Colonel Smith claimed that only offonoea against Allied national.a 
. 

oould be regarded by the Court as war crimea, am. that "Allied 

nationals" moant nationals at the United lfationa. The tonn therefore 

excluded Hungarians sr¥l Italians. As has beon ·aoen, the Prosecutor 

(1) Counsel tor the ~endanta in general. 
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himaolt 1n effeot diaolaimld aey intention ot oh&rg1 ·,g the &ooWled ot 

orimea againat persona other than Allied national.a. Botb ProH0111tto11 

and Defono. th.orotore reoogniaod tl\o.t, urdor tho Royal Warrant, the 

juriadiotion ot British llilitary Oourta 1a· limited to the tn.~ ·ot war 
oriml9a proper a.rd excludes orimea &3ainat humanity ws detinecl in A.rtiole 

6( o) of the Onarter ot the Intemational Kilito.ey Tribunal. Bn.tlah 

Militnry Courts deo.J. with auoh orimlta only it they a.re also violationa 

of the laws and usagos ot -RO.I', 

Nevertholoaa, it nu.at be added that otton<>ea against non-allied 

nationals do tall within the juriadiotion of some courts other ·than 

International Military Tribunals 1n HureniberA ~ - Toqo, tor inatanoe, 

• 

some ot tha United ·states Military Conmissiol)S appointed to~ tbs Trial , , 

of War Ori.ma. 

01' these, tho narrowoat juriadiotion is that vested in the MiU.taiy 

Oomniaaiona appointed -in the Mediterranean Tbaa.tre ot Opemticna, In 
1 

the lifoditerra,nc,an Regulations (Rogulation 1} 't;ho expression ~1'81' on.ma• • 

mans a violation ot tho.laws and ouatOII& -of war. 

Ul¥ler the Buropean J>ireot1J 
1
(paragrs.ph. la):, Mui.tary ~t,iou 

a.re appoil'ited tor the trial of persona wb:, a_i-e charged with Viol,..tiona 

of tho. laws or .ouatoms of war, of tm lnw of no.tiona or ot the law ot 

oooupied territory, or any part thoroof, The ~poan .Dirootive ~ 

therefore to tho jurisdiction of ~li tary Qomnias;ons violations of the 
. . 

laws of na.tions otnar than too laws or ouat011U1 of war, am., viol~tiona ot 

tho looru. law of too oooupiod torri tory. In Regulation 5 of tho Paoitio 
(2) 

Soptomber Regulations, tho offenoos falling ur¥lor the J';U'iad.iotion ot tho 

liltlita.ry Oon:misaions aro dosoribed aa tollowsa 

( 1) By OOJlllWld of Genoral Ei88nhower, a. directive regarding MiU.,acy 
Com:nissiona in the Buropoan Thoatre of Operations was ma.do by an 
Order ot 25th .August ·194-5. · 

( 2) Similarly, by oonmwn of Gonoral , M~arnoy, Regulations tor the 
Trio.J. ot W€Ar CriJll>e tor tho Maditarranoan Thoa.tro of Operations 
were made on the a}rd Soptembor 194-~ by oiroulo.r No, ll4. 
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" Murder,. torturo or ill-treatment of, priaone ra ot 1IBl' or persona 
on th.o aoaa; killing gr · ill-t~atzoont of hostages; mrder, torture or 
111-treatml!tnt, or deportation to slaw lo.bour or tor &I\Y other Ulogal 
purpose, of civilians of, or in, ooouptod te~ritory; plunder ot piblic 
or private property; wanton -deatruotion of- cities, towns or villageaJ 
devastation, destruction or• ~ of public or priv~te proport7 not 
juatitied by nd.lite.ry neooaaity; plaiming, preparation, initiAtion or . 
waging ot ·a war ot ess,roaaion, or an invasion or wa&- in violation ot · 
international law, treaties, agreemonts or aaau.ranoea; .mrdar, exte~ 
mination, onalavement, depo,rtation or other inhumanl aota ooam.ttecl 
against AI\Y oivilian population, or peraeouti,on on political, racial, 
national or religious g,rourna, in ox,oution of or in oonno°'ion with a.av'. 
otfenoe within the jurisdiction of the oomniaaion, whether or not in 
violation o·t thl clomoatio . law . of tho 09W1try whore porpetratod; am all 
otbor o~enoe■ ago.inst the laws or ,niatoma ot war; pa.rtioip~tion in a 
00111DOn plan or· a,nspiraoy to acoompliah 81\Y ot thl torogoing. Leaden, 
.organisora, instigators, aooeaao'riaa and aooompliooa partioipating in 
the toraail.a.tton-·or· oxeoutiq~ ot a.r,,y auoh oomnon plan or oonapirao,y will 
bo held ruponsible for all aota ·pertormd by any peraon in oncution ot 
that pian or oonapirooy. " . · 

. . . . .. (1)-
Tho' po,o:lfic Rogul.o.t_ions ot Stp .Docecbe_r, 1945, cJ.atine the ottence■ . . 

to bo tried b7 the Mili tor,y Cor:Dia■iollJI 1n tho Pacitio Theatre in 1ib9 · 
I ' • 

tpllowing wor4a · (Regtll.ation 2(b )).s. . ••• 

"{l) Military Oomnissions, ~ata~lishod horeurnor shall hAve juriadiction 
over &l.l offences including, not limited to, th.a tollowingl 

( a.) 

• I 

(o) 

The planning, preparation, initiation or waging of a war 
of aggression or a. war in violation of international 
troatioe, agroemonts or asB\'.tranoes~ or po.rtioipation in 
a oonmon plan or oonspiraoy for tho acoompliatmtnt of 
any ot. .tho foregoing. · . 
V'!o'fatiana -of'" ttlo laws or customs of war. Suoh violations 
shall include, but ·not be limited to, murder, ill-treatment 
or depertation to slo.vo labour or for any other purpose ot 
civilian population of or in oooupiod territory; nuro.er or 
Ut-treatmont of prieonQrs of war or internees or persona 
on the soas or elsowhore; imp1 oper treatment of hostages; 
plun:l~r of pu"blic or p:rivato property; wanton destruction · 
of oitios, towns or villa.gee; or dovo.station not justified 
by military nooeseity. 
~rdor, oxtamination, enslavement, deportation and other 
inhuman acts committed against any civilian population 
before or during the war, or persecution■ on political, 
raotal· or roligioue grour¥ls in execution of, or in COMGC• 
tion with, S.f\Y crimo dofinod horein, whether or not 1n 
violo.tion of tl'¥:J domostio la.wo of tho country whero 
porpe tratod. 

( 2) Tm off'enoe ne::>d oot haw beon oomnitted afto~ a particular date 
to render the responsi1>le po.rty or parties subject t 0 arrest, 
but in genoral should have been comnitted since or in tho period 
imoodiately preceding tho ?ifukdon incidont of 18th Septombor 1931• 11 

( 1) "Rogulationa Govorning the Tria.1 ot A110\used War Criminals", 
ie~ued by General MacArthur. : 

. . 
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In tho Ohina RolJJ].o~iona( 
1
)tbo Juruti'?tion ~ t.be Qoaa1ea,£oA 

1a oil'aumaoribod u to~• "Tho mllitar., oomnia•io~ eatabliahod 

henunder ahal_l t'.aw _J~41ot1on ovor tho tollow1~· o_tt,'nooaa 

Vt.olationa ot the lari or ouatoma of war, including but not· lii:d.ted 

'a IIIU'dor, torture, or Ul-troatment ot priaonora · ot -war or persona . . 
on tho aoaaJ killing or Ul-treatmant ot hostages, ~.i-, tortu.ro or 

. . 

Ul•treatmnt, or cloporta~ion to alavo labour or tor .MY other 

WGgal JW'PONB, ot o1vU1ana ot, or' in, oooupied "•rrttory~ ~umor 
ot p&blio or pr1vato pioporty; wanton deatruot1on ot oitioe, towna 

or villapaJ davaatldion, deetru.otion or dmago ot publio or privato 

property not: juatUied ~ .. lldlitary neoeeal~YJ mrdal", ax;tonualion 

enalanment, doportation or othor inluun aota oonnittod ~ainst any 

civilian population, or pol"IS~oution on politioal, ra.oial, national o.r 
. , 

roligiowl grounds, in oxeaut,ion ot or oonnootion witl!- any ottanco Within 

tho juriadiotion ot tho oom:d.aai.on, wlvlthor or R)t in ~olation ot tho 

domaatio law ~r tho country Ythoro po 'l)Otratod; oni all 0th.or ottonooa 

againat tho lo.we or customs of war; pariioipation in .a 00111D0n plo.n or 

oonapira.oy to aoompl1ab N\Y ot tho tongotng. · I,Qadora, orga.nizora, 

inatiga.tora, aooeaaorio a ard aooompltooa partioipating in tho fol'lll1la­

t1on or o:moution of W\Y such 00111110n plan or oonapiraoy 1'111 bo bold 

l'8aponsiblo for Bll acu po rtormod by. ony person in oxooution of that 

plan or conspiracy. " 

·xn doaoribing tho otfenooe subjoot to trial by J.lUitary Tribunal.a 

the Re~lat'lona used in tho Paoifio thoatro ai¥l in Qblna rotlcot tbl · 
I • 

inf'luenoo of the ~ our Power Agreement ot 8th August 1945, _and • 

partioularly of Ar~iole 6 ot the Oharter of tho International. Military 

Tribunal armoxed to it. Undor tho Charter tho International. .lAilita.L"Y 

Tribunal has juriadiotion owr& 

( a) Ori.zoos against paaoo, 

(b) War Ori.ms, namely violation of tho· laws or CU8toms of war, .8lld 

(c) Crimes against humanity. 

(1) A sot of Rogulationa issued tor tho Ohina Thoe.tor on 21st Jaruory 
1946. 

-·· 
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Military Oanmiusions oporating undor tho PBoifio Regul.Cltlou ban 

jW"iedi.otion ovor aJ.l offonoos, inoll.ding, but n:,t limi~od to, tho 

throo typos ot offonoos onumoratod. It ia al•o expro•al.1 atatod 

tmre that tho _offonoos neo<l not have ooon oonmittod attor a parU.au.lar 

do.to, but in gomral should MVe bee_n oon1m:ttod ainoo or in the period 

immadiatozy preoeding tho Mukdon inoidont of 18th ~'t;embar 1931. 

Trials held by oourts· nct-tng unler Law No.10 ot tho Allied Oontrol . . 

0~11 tCll' Qema,J\Y also, ot course, poaaoaa "'8'1adiotion ovw er•• againa1i 

humnity ( and indood ovor crimes agoins~ poaoe), u wll aa owr war 

orimea. ( Soe Dr. Mt\Yr-Ha.rting' s .~9tion ot ths Roport,) It ahould 

be added that paragraph 2 of the Danish A.ct ot 12th July 1946, 

regarding the punishment of war orimina.la statoa tbat ", ••• Thia a.c• 
shall apply • •. alao to all a.ota which, though. n:,t apeoitioall.y oited 

a.bovo, are oovorod by .'i.rt.6 of tho Oho.rtor ot the lnterno.ti.onal 

Military Tribunal ••• • " 
. . ... 

Neutral citizens a.ni also, to aomo dagreo, protootod by wai-

orim trial.a. Por instanoe, ..u-tiolo ~ of tho N·Jrwogian Law ot 13th 

Dooombor 1946 on tho Punishmont of Foroign War On.mine.la, provideaa 

"kota wtdoh, by roo.son of their cho.raoter, oomo within tho 
aoopo ot N0 .rwegian criminal legislation are puniaho.blo, 
aooo.tding to N':)l"V,'\;~~ie.n law, if they woro oommittod in viola­
tion of the la.we and customs of war by Ol'Mlll\Y oitizona or 
otbar alions who woro in enemy sorvico or under enell\Y 
ordors, and if the ea.1cl a.eta Wl:lro oommittod in No~ or 
W\Jre dirootod ll.rJa.inst llforY1cgie.n oitizena or Norwogi.e.n 
intoresta. In 0000.tdanco with tho to.nns of too Civil 
Criminal Cod.a No.12, paro.grtlp.h 4, with which should bo 
rood,No.13, para.gra.phs 1 o.nd J, tho above provision nppliea 
also to aats oonnittod abroad to tho prejudioo of Allied 
legal rights or of rights vmich1 as laid clown b\ Roi;al 
PrQolamation1 aro <loomod t-:> bo equivalent thore o. ( 1) 

An explanatory mamoraixlum of tho Norwegian Ministry of Juatioe 

and Polioe dealing with this law statos th.at, in .referring to rigbta 

which aro oquivol.cnt to ~llod rif91ts, the Dro.t'taaon had in r.un4 

particularly: ( a) Danish oitizons and t i10ir eoonomio interests, and 

(b) neutral oitizons in No.r-wey or other ~Uliod o.nnod forces or 

poraons employed in other Alli.ad war v.t>rk, 

( 1) Ite.lice not in tho original, 
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Ocrtain oatogorioe ot neutral oitizona would somn also to bo 

l)l'Otootod 'by ~iolo 1 of thfJ Fronoh OrdinMoo of 28th -'llgu.st 1944, 

oonoorning tho prosooution of wor orim:l.nals,whioh providoa as 

follOWII: 

" Artiolo l. Bnol!\Y nationals or agents of othor than Fronoh 
nationality wtx> a.re sorving 80811\Y administration or interests 
Md who aro guilty ot or1mos or offoncos oomnittod ainoo the 
beginning of hostilitioa, either in Franco or in tcrritor1oa 
um.er tho authority of PrMoo, or against a Fronoh rntional, 
or a po rson _under Fronoh protootion, or a parson aorring or 
having eorvod in tho Pronoh tll'IOOd foroos, or a statolosa 
poraon reaidont in Fl'9nch territory beforo Juno 17th 19lt0, 
or a rotugoo roaiding in Prenoh torritory, or a.go.inst tho 
property of any natural pe raons om.uneratod abovo, run agoJ.n8' 
ony Frenob oorporo.to bod1o6, shall bo proaeoutod by Fronoh 
military triwn,:ua ard shall bo judgod in aooordanoo with tho 
Prenoh lo.vrs in foroo, ard a.ooording to tho provisions aot out 
in the proaont ordinanoo, vm.ero auoh offonoos, ovon if 
oonnittod Q.t tho timo or wnor the protoxt of a.n ox:l.stinB 
stato of war, aro not justifiod by tho lows wu customs of 
war. " 

••••••••• 

Rolovant in this oonnootion also is tho trial of Johann 

Sohwa.rzhubor and 15 othars, triod bot·oro o. llilitrn-y a-a.rt .o.t,H~ 

trcD ,5th Jncecbai-, 1946 - 3rd hbnw-y, 1947, (tho R&vonabruok 

Conoontrotion Cn:Jp trial). I • \ . 
Of som interost 1n oonnootion with tho roquiromont that e. 

broa.oh of tho lavm and uaagee of war · oan: not involve offenooa 

by onor.q mtionols against oncqy Mtionol.a, is the 

question whether torritory onn bo annoxod while war is still in 

progress. Thus, in the Bolsen trial, tha defeooe olaimod that 

e. number of the viotims of atrooities oomnitted in Bolsen and 

Auschwitz hod oeasod to bo Allied national.a and had beoomo Gorman . . . 

subjects as a rosult of tho annexation of their Haool.nnds by Go.nnaey. 

T~ proseoution ropliod that before .it was possible for a. country to 

be annexed, tho war must bo anded. Whilo a war was still in progro~s, 

the oitizons woro ontitlod to tho pro~eotion of tho Hague Convontion. 

Opponhoim-Lauterpaoht, Intornutional Law, Vol.I, Fifth Edition, 

p.l.t-50, states that tho oat of' forcibly taking posaession of a part of 

an enoJ!\Y' s ter · tory during too oontinuanco of wo.r, "al thoueh t t¥l 

oonqueror TD8iY intend to koep tho oonquerod torritocy a.m thoroforo to 

,~ 
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annox it, doos not oonfor a titlo so long as the war hcLs not teminated 

oithor through simplo cossation of hostilities or by a troa.ty or poaoee 

Ttteroforo, tho pra.otioo, which sometim:>a prevails, of Mmxing during 

a .war o. oonquorod part of onel!\Y torritory oo.nnot be approwd. Por 

annexation of oonquorod ono!T\Y torritory, whether of tho whole or or part, 

oonfars a title only ll.ftc;r a fi,:,nly oata.blishod oonquost, :ll'd so long 

-a.a war oontinueo, conquo.at ia not firmly osta.blishod. 

This dootrino vro.s undorlined in the j~@OOnt ot tho International. 

Military Tribunal at NuroJ?bore whore it v1as·, atatcil.1 

" A further subnission v,as ma.do that Germany was no longer :t>ound 
by tho rules of land w.:u-fl\.1'8 in JMI\Y of the territol'ioB oooupi8d 
during the war beoause Germany had oornpletoly subjugated thoao ooun­
tries an:1 inoorporo.tod them into tho Go.man Ro ich, a fact whioh go.vo 
Ge.many authority to donl with tho oocupiod oountrios as though they 
were part of Germ:lllY• In tho viow of the Tribunal it ;Ls unneoeasary 
in this oase to decido whether tnis dootrino. of subjugation, dopendant 
a.a it is upon military conquoat, has any application whoro tho 
subjugation is tha rosul t of the crl.Joo of- a.i3.:1,rossivo war. Tt¥> doctrine , 
was novor oonsidorod to be applica.blo &o long as there · was an ~ in 
the fiald a.ttompting to restoro tho occupied countries to their tnie 
owners, a.nd in this oo.so, thorofore,. tho doctrine coold not apply to 
any territories occupied ll.ftor the lat 3eptombor .1939. As to the war 
orims oonmd.tted in Bohemia and I-!oravia, it ~s a sufficient ·answer that 
thaso territories wero nevor

1
(.\dded to the Roich, but a. roore protectorat~ 

wafJ establil5hed ovor thorn. n\ } -. . ~ . . . . . 
The same problem was touched upon in tho .. Iilch trial. 

Sa Armed Forceso 

Very few trials have so far been brought to tl'\e . a.ttention of the 

United lfo,ti,o~ W'ar Crimes Conml.ssion in ,•,tu.ch · alle!}ations of violations 

of laws azd customs of war, douigned to protect tho fiBhting forces 

against illegal means of vm.rfnre, have been the subjoct of trialse 

--------·--··- ··· --- ... .. - ... - · · -· _ _ __ .,.._,_.,. _ # __. _ ______ ___ _ 

( 1) British CCJ1Dru1d Pl\per, Cmd. 6964, P. 65. 

' , . 
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In the trial ot s.s. BrigadetUhr&r Kurt Meyer, held by a 

Qaaadi&n Mili tazy Oourt at Auri9h froa 10th - 28th Deoecber, 194:), :I. t 

-.. alleged, inter ~, that the aoou■e:l., in violation ot the l.&w and 

\INS•• ot war, during the fighting in 194,,3 - 1944, in Bel.glum and Jranoe, 

"inoi ted and . counaelled troops wner hia cOL"Ga?d to del'\Y quarter to 

allied _troop■," and thi_e was ono . of the charge a on which Meyer waa 

found guilty. Mevert~les•, it is 4oubttul whether such ottencea 

1hould be ola111ified as ottonces •against the members of arced toroea . ·. . . ·. .· .· . 

or otte'noes against priaoner1 ot wu-. They a.re of co~~- apeoitioally 

prohibited by Article 2.3( d) ot tho Hague Convention_ wbioh provides 1 

, "ptiole 2J. In addition to the prohibitions provided by QOOial 
Oonventlona, it is particular]3 forbidden, · 

. . 
· (4) To declare that · no -Cfl~er.- will be given;" 

' . 

61 · lrj.ao~ra ot War. 
I 

Caae1 concerning offences against prisoners ot' wer an4 againat . .. ' . 

inhabitants of OOOUJ>ied territories form the two Dain: categorie■ ot 

waz- orime trial•• 

(i') Interpretation of the term · 'Tris:.,ner· ot war•.•. 

Under this .heading, tho followine queat i~ns; among others, 

ahould be exacineda 

(a). The inte_rpretation of the Hague and Gcmeva\ 

Oonventiona 110 &a to cover crimes comnitted not in campe,'. but 

on the line of march. 

Trie.la which are relevant to this point inclucle the ·trial ot Arno 

, . 

• 

. ,) 
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llooJ-u:ls, hold boto.ro o.. British Military Court at Hannovor trom 21ttb 

- 26th Jamary 1946t in which o. mombor of o. guard oompany was aoouaod 

ot 111-troating mombere ot tbJ British &1'11\Y and otb>r British and 

Alliod nationals vlhilo on tt.o t1<U"Oh with a oolumn ot prisoners ot war 

from Mazi,onburg to Brunswick. Ttio aocusod was found guilty, the 

proaeoutor having subnitted that tho column of ma.rob doaoribed in tho 

trial was to all intonte tho saroo and. in the same position aa a 

Prisoner ot 'far Oamp. All the duties sot out in tm Genova Prisoner 

of War Oonwntion fell on the shoulders of tho aoouaod. 

Referenoo should also bo made to the trial ·or OaPt• Shoiohi Yamamoto 

end 10 others~ Japanese na.tionnla, tried by an Australian Military 

Oourt trom 20th - 27th May 1946 at Rabnul. 

• During the OOUl'so· ot tho Belson trial.~•>l. Sui.th (IWmD\01m•2) pointed a,t 

that 1n one of tho instances chargod, where victims were prisoners ot 

war, a British eubjoot v.bo had been capturod as a prisonor of war . . 

,ms transferred to tho concentration camp. This was a cl.oar 

international wrong, but the wrong consisted in ceasing to treat him 

aa a prisoner of \7ar, in taJcing him out of the camp whero ho was 

protected by the Gonova Convention, and putting him in o. concentration . 
camp whore be was .expc-aed to tho some t~atment as nny other inmate. 

'tho rosponaibility rested with thoso ·vm:> sent him to Auschwitz or 

Belson, but the responsibility of tho peoplo at Auschvlitz and Belsen • , 

was the SOWl in raga.rd to that man o.e to any other inmate. Counsel 

did not know whethor they oven knev, he was a prisoner of war. In 

any case thoy had no option but to treat him a.s anyone else. 

In his closing address, tho Prosecutor clailood tha.t Colonol 

Smith had suggested that the orimo involvod was thq moving ot the 

prisonar ot war from too prisonor of war comp into the ooncentra.tion 

oamp and that a.n.Ything which ho.pponed to him thereafter was tboreby 

excused. The Prosocutor found it difficult to accept the suggestion 

tho.t if a man wore ·111-tr a.tad in a. pr1sonor of v:ar cwiq, that wws a 
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war Grime, but if tho ill-treatJl¥lnt took pla.oe outside in the street 

or in a oonoentration oamp, it wna not. (l) 

(o) T~o~rota.tion zivon to Artiolo 2J(ol (2) or tho_ nwntion. 

Tho ffaauo Oonvontion was drafted long bofore the possibility ot 

ai:mon eaoaping from ~aft by pru-a.otmto was thought otJ nqvorthe­

leaa, the artiole of tho Convention has, of oourso, boon interpreted 

to cover baled-out airmen, whothor captured by tho oriell\Y armed torcoa 

or by GMJI\Y oiv:Uiana. Roferonoa should be made in this oonnootion 

for inato.noe, to the trial of Josot Hangobl before an American KUito.r., 

Oonmhaion at Da0hau on the 18th Ooioobor 1945, am to tho trial ot 

Alfred Koller before an AJnerioan Intenmdia.te Kilitary Governnsnt eourt 

at Ludwigswrg on the 21¥1 April 1946. In oonneotion With the 

application ot this artiolo and of the Genova Oonventi~na to paratroops, MO 

tho trial ot Hana Wiohman before a British Kilite.ry Court at Homwrg 

on the 29th No'YQmbor 1945 am. tho trial of Heinrich Klein Mi 14 others 

before a Briti1h.Military Court, at . Wuppertal from 221¥1 to 25th K&iY, 1~ 
and alao the tricJ. ot Kurt Student, boforo a,Britiah llilltaiy-Oour.t,at .... 
Lune'berg, Genlar\Y, from 6th • 10th M8iY, 1946. 

d Tho ueation whother members ot Resiatanoe 
oome Pr sonars o ar on CaP • 

See for instance, t~ ref'eronco made undor Allied Civilians in 

Oooupied Territories who tako up Anns a.gainst the Ene&; aee oleo 

Trial of Carl Bauer and 2 Others before a French Military Tribunal at 

Dijon, of llhioh the julpnt was delivered on the 18th October 1945, 

the trial of Heinrloh Sasse and 3 others, before a F~noh Military 

Tribunal at Bordeaux, of' whidl the jul~nt was delivered on the 15th 

April 1946 a,¥1 the trial of Johann Genz." held before a French Militaiy . 
Tribunal. at Toulouse, of ·IArich tte jud€}1¥3nt was delivered on 16th April, · 

1946. 

(e) :rho ?m_sti~n of the ciroun,s~es 1n llhioh Prisoner, 
of War oo . to treated as ■uapootod war -criminala• 

See trial of General Victor Alexo.!'.d.er Friedrioh Willy Seeger and 

5 others, held befo.ro a British Military Oourt at Wuppertal from lith 

Juno - 11th July, 1946. 

(1) In BO tar as it did not arrive at a speoial finding regording the v!otiltai 
queation, llho was mentioned on the Beulen C,hargtl Sheot the Court -,uld appear 
to have rejeote~ Colonel Smith's argumc:nt, 

(2) ~ PP• 2S - 26. · 
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( ii) A Goner:>J. Provieion Prote_£ting Priao~rs ot War 

Ono ganoral provision protooting prisoners of vtar ia,Artiolo 18 

of tho Goneva Priaooors of Wo.r Oor1vantion, 'ltbioh provides that: 

" iaoh Prlsonor of ?/ar Oomp shall bo plaood undor ·tho authority · 
ot a responsi'tlo offioer ••• " · 

This artiolo was quoted, for inete.noo, by tho proaooutor in tho 

trial of 4\rrlO lfoerlng, hold boforo a British Military Court a.t 

Hannover, from 24th - 26th Jnnuary, 194,6. 

( iii) 'rbl Right to LU'o am Health. 

Nwnerous provisions of tho He.guo and Goneva Conventions attompt 

to secure for prisoners of war their rigb~s to lite and health. 

Thaso ma.r be divided into two oatogoriess 

( a) Those aimed o.t maintaining gonera.1 miniDJm conditions oonduo:lw 

to life and boo.1th and placing on the authorities holding prieoners, 

a duty to mainto.in prisono rs of war. This olaas inoluda "Vl folloC1ng. 

all of which have been quoted in actual war crime trials: 

Hafile Coovontion1 4rtiolo !' 

" Prisono rs of war are in tho powor of the hostile 4<,YaraMDt. but 
oot of the individuals or oorps wt¥> capture them. 

Thay must be humanely treated. 

All tnoir personal belongings, elC!OOpt cu,u, 'tl>reos Md. military 
papors, remain thtJir proporty. 

Hague Convention, Article z, 
"rha Goverrmmt into whose hands prisoners of war have tall.an ta 

charged with thoir maintenance. 

In dofault of spocio.l. a.greoment between the bolligo.ronta, 
priaonera of YID.I' shall be treated, os rogards rations, quarters and 
olothing, on tho sane footing as tno troops of tho Govornment whiqh 
03.pturod thom. "· 

Geneva Pria>nors of V/or Oonvantion1 Article 2: 

"Prison. rs of ,•,ar are in tha pov~r of the hostile Governmont, but 
rot of the individuals or formation v.hich ooptured thom. 

Thay shall o.t all times bo humanoly treated and protooted, 
po.rtioulo.rly ago.inst acts of Violonce, from insults ond from publ_io 
curiosity. 

Moauu.res of repriso.l. ago.inst them aro forbidden. 11 
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Csu!2va 0ol'l'lention1 ArtiQl.o 3, 

"Priaomrs of war a.ra ontitlod to reapoot tor their pereons and 
honour. Women ebal.l bo treatod with all oonsidoration duo to tboir 
SOX. 

Prtsonera rotain thoir tull oiYU oo.po.oity." 

Geneva. Convention, Art1olo 'tf 

"'l'he deto.ining Powor is Nquired to provido for tho maintenanoo 
ot priaonera ot war in its ohe.rge •. 

Ditferonoea of troat~nt between priaoners are p,rmiaaible only it 
auoh ditterenooa are baaed on the military rank, the state of ~aioal 
or mental hoaJ.th, the professional e.bilitiea, or the aex-ot thoH who 
benefit trom them. " 

Ggpeva. Oonvent1t9n, Arjiiole 7 I 

"Aa aoon aa possible attar their oapturo, prisonera of war shall be 
evacuated to depots sufficiently romoved from the fighting r.one tor 
them to be out of danger • 

. Only pt"i■omre who, by reason of their wound.a or moladiea1 ~uld run 
greater rJ.aka by being evacuated than qr ,ema.ining mq ~ kept 
temporarily in a dangerous zone. 

Prisoners aholl not be unneoeaao.rily exposed to danger while 
awaiting evacuation from a. fighting zone ....... " 

Geneva Convention, Article 9 s 

'Pr;i.sonera of ,1o.r may be interned in a town, _fortress, or other 
place, and ML\Y bo required oot to go boyond oertain fixed limits. 
They J118iY also be in~emed in f'enoed oann,s; they shall mt be oonf'ined 
or imprisoned except o.a a. ma.aaure irnispenaable tor safety or health., 
and only so long as oiroumatanoee exist which necesaito.te BUch a 
mouuro. 

Prisoners onptured in diatriota v.niob are ~nheoJ.tl\Y or wn:,ae 
climate is deloterirus to persons coming from tempera.te olilllatea ■hall 
be removed aa soon a.a possible to o. more favourable climate. 

• e • • • • • • • • • • • II 

Geneva Oonventtpn, Article 101 

"Prisoners of war stnll be lodged in buildings or tuits which a.ttord 
all posaible safeguards as regards h,Ygiena am salubrity • 

. 
The premisos IJLlat be entirely free from damp, and adequately 

heated am lighted. All preoautions shall be takon against tbe danger 
ot fire. 

. . 

As regards domitories, their total area, minimum ou.bio air spa.oe, 
titting and bod.ding materia.1, tho conditions shall be t~ aaim aa tor 
thD depot troops of the detainlng Power. " 

Geneva Convention, Article 111 

nTti, food ration of prisoriers ot war shall be equ1V8.lent in quontity 
and quality to tho.t of the depot troops. 

Prisoners shall also be afforded the means of preparing for them­
salvos aioh additional artioloe of food o.a they~ pos15ess. 
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~totent drinking wa.tor ohall ba l!IUppliod to them.· • .. Tm uao 
ot tobe.ooo shall bo authorised. Prii,oners JDa.Y be employod 1n th& 
kitohona. 

All oollootive diaoiplinary maauroa o.ft'eot1ng food are J)l'Oblblto4. • 

Gogeva Oonvontion1 t\ftiole ·12s 

• Olothirw, wrlonw,ar anl footwear shall bo iq,pliod to priaor.or.a 
of war by tho dotaining P°"11r. Tt¥> rogular roplaocnmnt and Npair ot 
IIUOh artioloa shall be aaaurod. Workers shall also roooivo 110l"king Id.' 
whorovor tho nature of tho work roquires it. · . . . . 

In all ompa, . oantoons shall bo installed at miob priaonera ■ball 
be abla to procure, at tho local J!l&rkf.Jt price, tood ooam:,tlitles and 
ordinar,y artioloa. 

Tbl pmt'ita aoo:uing to tho administrations ot tho oampa fl'OID tho 
oanteona shall be utilised for the bomtit ot tho priaonera." 

GQneva Oonvogtion1 Artiolo 131 

" Bolligeronta shoJ.l bo rocpirod to tako ~l moosaary tu,gionio 
moa.auros to onsuro the oloanlinoss and salubrity of oempa. and: ~ _:pNven, 
opidomioa. · 

Prisonors of wsr shall havo tor tooir use, d~ ard. night, . 
oonvonionoes Ylhioh oonto.nn to tho rulos ot tu,giono and are ma1nta.1ne4 
in a cqnstant state of oleanlineas. 

In addition and without prejudioo to the provision as tar aa 
possiblo of bathe and showe.l'-be.ths in tho 01111pe, the prisoners shell 
bo providod with a l!IUffioiont quantity of water tor tho!r bodily · 
olewinoss. 

Thay aball haw facilities tor ongaging in pl\YBioal. emroiaoa · 
and obtaining tho bonofit of being •:>ut of doors. " 

Geneva. OonY9ntion1 Artiole l!tf 

"Bach OflllP shall possess an infirma.ry, where priaonera ot war 
shall reoei vo attention of any kind of which they ma.Y be 1n need. tt 
necessary, isolation eat3.blishm:mts aholl bo roservod tor patients 
suft'erins from infectious and contagious diaoaaa_a. 

· The expenses. of troa.tnent, including those of temporary romediGl. 
apparatus, shall bo bomo by the detaining Powor. · 

Belligoronts shall bo roqui.red to issue, on demand, to any 
prl.aoner treated, an otfioial ata.tomont iMioa.ting tho nature and 
d~tion of h1a Ulnoss ard of tho troatmnt rooeivede · 

It shall be pemi:isi ble for bolligeronts nutually to e.uthoria& 
ea.oh othar, by moQM of spooial agreoioonts, to retain in the oampa 
dootors and medioal. orderlioa for tho purpose of oaring for thaU­
prisoner compatriots. 

Prii,onore v.ho he.vo oontraoted a serious mal~, or whose oond1t1on 
nooeaeita.tos important surgical treatment shall be admitted, at the 
oxpenae ot the detaining Powor, to o.ny military or oivil institution 
qualified to troa.t thom. " 
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. . . 
"Bolligoronta shall onoouroga na 1J11oh aa poaaiblo the organiaat"°n 

ot intolleotuo.l and sporting pursuits by tho priaonore ot war. • 

Goneva Oonwnti.on1 Article 25t 
" Unloaa tho cx,urao ot ml.li to.ry operations · doman4a it, stok anci· · 

woded Jriaonera of Wtll'" shall not be tranatorrod it tlwir noowq 
might bo proj\lliood by th~ . journo)', " 

ao~n. oonygntton. 4tt1o10 211 
" Belligerents ma.y omploy aa worlcmon prieonore ot war wbo aro 

ph,Yaiool.ly tit, otbor than ottioere am persona ot oquiwlent atatu. 
aooording to thoir rank Md tho:lr o.bUity • 

••••••••• 

Non-oomd.a&ionod ofticera wit> o.ro prisoners ot wa.r 'IJIJ3 bo 
ooq,elled to umortako only auporviaory wo~ unl.oas they o:xpnallly 
roquoat ro1111DOrativo occupation. 

" ••••••••• 

Geneva. Oonwntioq. Artiolo 281 

"Tho detaining Powor shall a&BUJDQ ontiro roaponaibility tor tho 
maintonanoo, aaro, troa.tm:>nt a.Ill tho pa.ymont of the wogoa of prieonona 
of war vorking tor prl.vt\to individuals. " 

Geneva Oonvontion, A.rticlo 32& 

"It is torbiAdon to amply priaonors of war on unboaltl\Y or 
dangoraia work. 

Oorditi.ona of work shall not bo rendored moro arduous by 
diaoiplinazy nmaauroa. " 

Genova Oonvention1 :,;1;1010 331 
. . . 

"Oom.itions IJ)Voming labour dotaohmenta shall be similar to tti:>10 
of pria>nera-of-war camps, pe.rtiwlarl,y ae oonoorna t\Jg:l.onio ooO!littoaa. 
tood, oe.n, · i~ oaso ot Q.OOidonts or sioknosa, oorrespondenco am the 
rooeption· of pe.rools. 

Bvery labour detaolnont aholl be attached to a. priaonore' omnp. 
Tho OOIIID&M8llt of thia oap ah.all bo rosponaible tor the obaoranoo 

· in tho labcur dottM>bnent of the provisions of tboproaont Oonwntion. • 

It will bo notod, ot oourao, that ~iolea 14- and 25 aro also · 
' 

role-.nt in ooMootion with. th.a rights . of the sick and ~ur¥ie~ (see P• Jlt.J• 
Example• of tri,ljla in v.bioh. th8~ artiolos h.o.vo bee~ quoted and in 

which tno rights of prisoners ot wv~ to lit'o a.r¥l. health have beo
0

n 

vim.ioatod, a.re tho following& Trial of :Martin Gottfried Weiss ard ,9 

othors, lx>foro an -.~rtoan Gcnoral. Military Govormnent. Court at D~hau, 

fran 15th Novmber - 13th Dooombor 194-5, (tho Daohau Oonoontration Camp 

oaae), ttm trial of Maj.Gon. Otsuka an:1 4-3 otb>rs botoro an ~rioo.n 

Military Oo~sion at Singaporot'ran 8th. ~uguat - 10th Ootobor 194-6, 

• 

• 
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tho tri.ol ot Giulio Oldllni• an Ital.inn national, tr1od botore an 

Amrioan Military Oonrnission at Floronoo from 31st Ootobor to 7th 

Nowmber 19461 tho tri~ 9f Oswald Pohl Nd 17 othors, botoro an 
. . 

Ainorioo.n Milito.ry Triwnai ·a.t Nuremberg (~baoquont P,r000odinga Ouo 

No,4J) tho trial at Friodrion· Fliok anl 5 otmrs, botoro an ..:.mi,r1oan . 

MUitary Tribunal ut Nuromborg (Subao(Jlont Prooeodinga Oase No,S) J · 

tho trial of Oo.rl K.rauoh. ond ·22 otl'WJrs before o.n Alnorioon Military. 

Tribunal at Nurombarg ( tho I. G.Po.rbon Indus trio oase), ( Subae(llent 

Proooodings No, 6); tho trial of Josef iu.tetottor ani 15 othtJra, 

before an :~rioan Milito.ry Tribunal at Nuremberg, (Subaequont 

Proooodinga Ca.so No, J); tno trial ot Alfriod Krupp von Bohl.on und 

Hal be.oh, before an ..uncrioan Military Tribunal at Nuremborg, ( the Krupp 

caao), (Subae<11ent Procoodings No, 10); tne trial ot Oapt, Wadami 

Sbirom ard 35 others, boforo an .-~ustrolian Military Cai.rt, from 2nd 

to 18tn January 1946 a.t 4\Jllbon aoo frora 25th JanUN'Y to 15th Pebroary 

1946 at lik>rotaiJ tm tri.lll of° Lt, Taibuke Kawazumi o.rd 8 otbora, bofoN 

an Australian Military Oourt at Morotai from 5th - 14th February 1946; 

tho trial ot Erion Killingor Mi 4 othors boforo a British Military 

Oourt at Wupportal, from 26tn Novombor to 3rd Dooombor 1945J the trial 

of Amo Hooring, ltotoro a Britian Military Crurt at Honnowr t'.rom 24-th 

to 26th JMuary 1946 am the trial of Kurt stud.ont · before ~ Britiall 

Military Court at Lunoberg from 6th to lOtn M~ 1946. 

(b) Th:>so ailmd at ensuring tha.t priwnors of war a.re not e~sed to 

unnoooa~y do.ngor, or woundod or killod without due oauae, ThQ 

following articles of this class ho.vo boon quoted in war orime trial.as 

H¥4e Oonwntion, Artiole 6: 

" Tbt State mey omploy tho labour of prisontJrs of wnr otmr th.an 
officers, aooording 'to. tb:lir rank o.ni co.paoity. Tha work 3naJ.l n:>t 
be excessive, ond shall na.w no oonnection with the operations of -the 
war, 

" ••••••••••••• 

Hagµe Convention, Al4tiolo g3s 

"In oddition to the prohibitions provided by speoial Conventions, 
it is particularly forbidden, ., .......... . 
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To klll or wound an enel!\Y wro, hAviillg laid down tu.a anna, or 
ro longor ha.vine manns of dofenoe, hAs surremerod at 
discretion; 
To deolare that no quo.rtor will be givel); ff 

••••••••••••• 

Gonovo. Convontion, Article 31: 

ff Work done by p.risonors of wo.r shall ho.w no direct ooMeotion 
with tho ·operations of tm war. In partioulo.r, it is forbidden to 
omploy pria>nc rs in tho 1aanufo.oturo or transport of ams o~ l!Wli.tions 
of any •kirn, or on the tr8:J1sport of catorial doatinod for combatant 
units. 

• I . .. . • •••••••••••• II 

Artiole -32 of tho Geneva Oonventi.on, which has been quoted above, 

is allk> relevant in j;his oonneotion. . . 

Trial's in v1hioh those a,rtioles have ~on quoted and i'n wbioh these 
... 

rights have boon vindio~tod, o.ro t~ followings United Statos trial or 

General· Tomohuki Yomoshita., ( soo abovo), United States trial of Tildtald 

Yaiohi before a Military CoIIIIlission at Yokohama on 7th March 1946; tria.1 

ot Genji Matsuda .an:l Joiohi Kuvmshima, boforo an ~rioan Military 

Oommiasion at Shanghai from 5th - 13th Soptomber 1946; trial of Tornold. 

NalcMLU'a, before an Amarioon Military Ccmnission at Yokohama from 18th 

September to 28th Docemoor 1946; trial of Hiroshi Fujii, a Japanoso 

national before a.n .'llOOrican Milito.ry Colllllission at Yokohama from 28th 

September to 31st Docembor 1946; trial of Giulio Oldani, an Italian 

national bcforo on American Military CoJIJDission at Florenoo from 31st 

OotobQr to 7th Nowmbor 1946; trial of Erhard Miloh, (SUbsequen~ 

Prooeod.ings case No. 2); trial of Oswald Pohl a.rd 17 others, {Subsequent 

Prooeodings No. 4); trial of Friedrich Fliok and 5 others, (Subsequont 

Proooedi ngs No. 5); trial of Carl Kro.uoh and 22 othors (Subsequont · 

Prooeod.ings No. 6); trio.l of Alfried Krupp von Bohlen und Holbach am. 

11 others ( Subsequont Proooodings No. 10); trial of General Anton 

Dostler, before n.n ,1.ncrioan Uilito.ry Conmission, Rom from 8th to 12th 

Ootooor 1945; trial of Otto Sand.rock o.nl 3 others (the"Almelo Trial") 
' 

boforo a British 0 litary Oa.u-t t Almelo, Hollarn, from 24,th to 26th 

N0 vembor 1945; the trial of Rear-. dmiral Nisuko Masuda am 4 others, 

bofore a United Statos lilitory Coumission at Kwajalein Island, Marshall 

Islands, from 7th - 13th Deoombor 1945, ( the "Ja.luit Atoif Case"); the 

• 
• 
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the tt"ial ot Loo Roaonou, botoro e. British Military Oourt at HanoTO,.. 

on tho 13th August 1946, w¥l tho trioJ. ot Kurt Student batore a 
' . 

Bntiab Military Court a.t Lunobcrg from 6th to 10th Key, 194'• 

Tho ,-bow a.ro, of oourse, only oxaq>loa- ot thi~ type of trial, 

ainoo oaoe• involving al.logationo of tho k:l.lling or munding ot 

prisoners of war, prooo~ · form th.o la.rgost oa.tei,>ry ot trial a. 

Two triola in v.-hioh tho prohibition oontaiood in Artiole 2.3( d) ot 
, 

the Hague Rogul.atwna was rof'orrod to, a.ro the trlol. ot S.S.Brigade­

fUhror Kurt Moyer bct'o.ro a OanooiAn Military Court at Auriuh, from lOtb 
. . 

to 28th Dooombor 1945, am. tm trial of Karl Maria. von Behran before a 

Bntish Military Court a.t Hamburg on 28th to .31st liq 1946. 

(iv) Thp Ripbt to Intosrity of tho Porson. 

General a.rticloa protecting this right a.ro tho Hague Convention~ 

Article~~ Artiolo 23(0) (eeo back), and th.a Geneva Cdnvontion, 

Artioles 2 an:l 3, (soo baok)Jl) 

Those provisions havo been quotod in m.uooroua trials, piu-tioularly 

more obvious ill•trontmont of priaonors of' war is involved. In tho 

nature of the offonooa alleged, no such oanparatiwly dotailed regul.atioaa 

are required to prohibit those offonoos as q,.re .requtraa to proteot tbe 

health of prisoners of war. (Tho lattor must inol.ude, for instanoo, 

provisions relating-to food and olothing, t\Ygiom, waaning faoilitiea, 

- provisions for pnyaiool. oxo.roiso, oto.) 

Bxanples of trials which are rclovont in this oonneotion, include 

tho oonoontro.tio n comp o:.\Saa. Reforenoo OM also l>e 

ma.do to tho tri3.l of • '.lakashi Sakai, bofore u Chi.nose War Or:lmas MUitar:, 

Tribunal of the Ministry of No.tiono.1 Dofonoo at Nanking on the 27th 

August 1946, the trial of Karl-Hnns Herrnnnn Klingo, beforo the Supreme 

Oourt of Norvll\Y on tho 27th February 1946, tho ~rioJ. ot S. S.Brigode­

t'Ubror Kurt Meyer ( soo o.ooJ;y nnd tho trials of Erich Killinger al¥l 4, 

othera. Arm Hoering, ani · Willi Ma.ckenson, beforo British Mili to.ry 

0"1rt& (aeo a1>J!j, tho trials of Giulio Oldani, before an Ainerioan 

Military Commission ( soe o1>oJ°;y JNurornbor g Subsoquont Proceodings ()aaes 

Noa. 2, .3 ard 41 tho Fronoh lriaJ. of Richard Raith before o. Military 

(1) ·N.B. It i o i nterule;d to supply cross - ferenccs, in ouch instances as 
this, i n th • t oxt to be sent to t he Unit0d Nnt i ons . The desirability of aerd­
ing part of th l.! pr ese nt l o.pcr to t he, roneo bofore the rer.'IO.inler wo.a quite 
complet ed has. so far i;rovonted full cr oss-ref or enoes from being mode. 



, .. .. . ·' .. . . 
- 28 • ' 

T~ a.t Nanoy, of wbioh judgmont vma del,i_wrod on tho 1Mb 11'119'6J 

trial ot HeiJ?-ri~h Housoh, . botoro a Prenob Pa.nnanont; Uilit&r7 'l'rlbunal 

at Metz on tm 7th Novomber 1946, Mi- the trial of Piorre Humbert bd'ore 

a French P.e~nont Mu~tury Tribu~ ti Jilltz ~n the _9th JaJUD.1'Y ·191t,7. 

It 11, perhaJ?S, rolevant to in.olwlo here oo.aoa illuetrating · tho . . . 
prohibition pf tho infra.otion ot oxoosaiw punishment on priaonon ot 

war. The relovant articles aroa 

Geneva Oonvontiori1 Arjiole, 46: 
" Prisonora of vmr shall not bJ aubjootod by the military authorities 

or the trJ.bunola of the detaining Power to penaltioa other than thoeo 
vbiob are presoribod for similar aots by members of the national to.roes, 

('lffioors, . non-oonmlsamod offioora or priva.to soldiora, pri8onere 
of war, undergoing diaoiplinary punishroont shall n:,t be aubjooted to 
troatnunt less fa.voura.ble than that prosorJ.bed, as regards the same. 
punistmlnt, for oimilar ranks in tho armed forces of tho detaining POMJre ,- , 

.1.Ul fomiP- of corporal punishrlllnt, oonfinOJ!lent in promises mt 
lighted by do.Ylight and, in gomral, all forms of cruelty who.tsoovor, 
are prohibited. . · · 

Oolleotivo pena.ltios for ioo.ividual aots aro al.so prohibited." 

Goneva Convention, Articla 54.: 

"Impriaorment is tho most severe disciplinary punishment whiob may 
be inflicted on a prisoner of war • 

. The duration of any singlo punishlmnt _shall not exceed thirty dare. 

·······-···· " 

Relevant trials include United Sta.toe trial of Giulio Oldani, 

and British trial of Arno Hee ring. ( soq abovo.) 

A trial illuatrativo· of tho prohibition oontained in l~iole 2 ot 
• the . 

the Geoova Oonvontion, o:,ncernirigtoxposing of prisoners ot war to 

insults am. public curiosity, is too trial of Lt.Gen. Kurt Naolzer, 

before an AJoorioan Military Oonmiasion at Florenoe f'ran 9th. to llt-th. 

September, 1946. 

(iv) Tho Right to Froedom of Mowm9nt. 

Reference is made to Dooumont III/96, pa.gee J - l+ for oertain 

material. relating to too shooting of priaonors. of . war while trying to 

osoape. A prisoner of war must not, of OCA.Lrse, be shot · for o.tteg>ting 

to osoapo. 

Artiolo 50 of tho Gonova Convention, provides as followa1 

. ..) 
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" laoapod priaonora ot war wb:> aro ro-oapturod botoro the7 havo 
beon ablo to rejoin tho 1r own :umod torooa or to loaw the tern tor,y 
oooup1e4 by tho a.mod foroos 'ftbioh oapturod tnom shall be liable only 
to diaaiplina.r,y p.uiiaboont. 

PrJ.aciiera who, attor auoooodi~ in rejoining thoir nrmod torooa 
or. ~ lea~ thl tor.ritory occupied by tho amad t<>l'Oea whioh . 
oa.pturo4 ••• aro again ·te.1con priaonor-ahall not be liable to any 
p~i--m to~ their proVioua oaoapo. ,," 

Role~t t~~s aro I trial ot El.\b~,,t. Katasi Honjl Mil P,.1:) BIO 
J 

Jeurokawa, botoro an Auatro.l.ian Military Ocurt at llorot&i on the 18th 

Pobiuary 19461 trial of OaPt• Hyota.ro Yamamoto am 12 otbera, before 

an Auatral.tan Milit!U"Y Oourt o.t Rabaul. from 3rd - 6th Kq 19~-an1 the 

tri°'.3- _ot Oapt. · Toma Ikoba and 3 others, boforo an ~trolian Kilitaey 

Oou.rt at Rabaul from 15th to 16th 11&¥ 1946. 

Purtha r, tho dotenoo th.'l t tho "pri aonor waa shot while tl')'ing to 

eaoo.pc," oonnot bo pleaded suooesstully if the only p.irpoao of hia 

oaoape was to save himself from being ld.llod, oontrar,y .to intematio.nal 

_lurJ ■ea trial ot Johann Kelohior ond Walter Hiraoholmann before an 

Allrlrioan General. M~litn.ry GovomMnt Oourt -a.t Ludwigaburg from 22nd to 

2!t,tb Jonua.ry 1946. 

Ttie Geri$~ Convention provides, in Artiale 13, that prieonare ot 

war "shall haw tooilities tor engaging in rhysioal ui,roiaea and . 

obtaining tho benefit of being out. of doors". The liague Convention 

providoa, in A.rtiole 5, tbo.t: 

" Prlaoners of ro.r mey be interned in o. town, fortress, ~, OJ" 

other place, ond a.re bowd l'k>t to go beyond oertain fixed limit■; 
but they oamot be placed in confinement ex~pt n a an indispenae.ble 
maaauro ot a·arety, and only while too oircumstunoea wtxLoh neoeaaita.te 
the measure cxmtinuo to oxist. " 

This laat pair of provisions. aooms to fall moro nnturally under 

tm heading "Right to P'roedom of Movomont" than does the previous 

disoussion ot the position regarding prisoners who attempt to eaoo.pe. 

Nowrthaloaa, tbl legal position rognrding pl'i:sono.rs '1b:> tcy to osoape 

baa some intoroet ard this seotion would soem to be the most a;ppropriato 

one in which to inaludo a referenoo to tho point. · 
l'urther 7 trial.a illustrative ot tho protootion of the right of freedom ot 

rnownont of -prisoners of war a.ro tho following• ti-¥> tria.l of Oolonol 

Stofano Orotalo, M Itn.lion national., botoro a British Military Court at 
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Atragol& on 20th and 21st May 194-6; th~ Dachau Conventrat1on Oq 

oaaej the i.rlericnn trial ot Joham Melchior and Walter Hil'1ohelmlln, 

· (see· above); ~bs~quent Proceedings cases Hoa~ 2, :,,· ,. and 10, and 

the Canadian tril.\l ot Jabann Neitz betore a ·lU.litary Court at Aurich 

froo 15th to 25th Morch, 194-6. 

( v) 'l'he Rip.ht to Pair Trio.l 

A 1u•1ber ot proyieions de-11 with the riwit to fair trial. The. 

Geneva Priaonezte of Wor Convention provides ll8 follon in Articles 

60 to 67, -.iich couprise the contents of the section headed •Judic:iAl 

Proceedings" 1 

Article 60: 

"~t the ooalenceoent of a judiciBl heoring against a priaoner of 
war, thedotainins Power shall notify the representative of the proteoUng 
Power as soon a.a possible, and. in o.ny case before the date tixed t01: the 
opening ot the hearing. 

The said notification shall contain the fo~ ~e.6 
. 

l
al, Civil 11tatus l1J1d rank ot the pi·isoner. 
b Place of residence or detention. 
c Statecent of the charge or chorgea, and of the legal 

provisions npplico.ble. 

It it ia not possible in this notit-icuion to _inMcate partu.alara 
ot the court v.hich will try the case, the date or the opening ot the 
hearing and the place ·where it will take place, these partioulars shell. 
be furnished to tho representative of the protecting Fower at a later · 
date, but o.s soon o.s possible and in aiv co.se 4t los.st threo weeks before 
the opening of the hearing." ·, · 

i,x:ticle 61: 

"No prisoner ot war shnl.1 be sentenced without being given the 
opportunity to defend hiLlselt_. 

J 

•· 

,-
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No pria,ner S10.ll bo oompollod t0 tdm:l.t tnnt be is guilty ot the 
ottonoo of whioh he is aoousod. " . . 

41"tiolo 621 

"Tho pr;-ieo mr of v:ru:- shall h.avo t re .right to be aasiatad by e. 
qualif:lod odvooato of his ovm choioo, o.nd, if neoossa.cy, to havo .N>ooureo 
to the otfioos ot a oompotont intorprotor. Ho shall bo intormad ot h1a 
right by tho do4;a.ining Powor in good tim:> oof'oro tho boa.ring. · 

Failing a ohoioe on tho part of the prisoner, the protecting Power 
IDa.Y prooure an advooa.to for him. Tho dotaining P0 wor shall, on tho roquoat 
ot tho protooting Puwor, furnish to tho lattor a list of porson,s qun.l.ifiod 
to oornuot the 9-ofonoo. 

Tb> rc,proaonto.tivos of tho protooting Powor shall h.avo the right to 
attond tho hoaring of thl oa.ao. 

The only e·xooption to this rulo is who ro the hoaring has to be kept 
sooret in t~o interests of the oa.foty of the Sta.ta. Tho de~a.ining Power 
Ytt>uld · thon notify tho rrotooting Pov~r 0000.rdingl.y." 

ArtiOle 63: 

•A sentonoo shall only °i>0 pronounood on a prisono~ of wa:r by the 
aamo tribunals antl in nocordanoo with tho same proooduro as in the oaae 
of persons bolonging to too anood foroos of tho dotaining Power." 

Article 64., 
· "Every prisoner of wor shall havo the fight ot appoal against any 

sentonoe against him in tho sama manner as parsons belonging to the 
armed forces of too detaining Powo·ri 11 

• • • • 

Artiale 65, · 
"Sontonoes pronounooJ. ago.inst prisoners of war shall be oomn:unioatod 

i.Dlnadiatel.y to bl prutaoting Powor. 11 

A.rtiole 66, ,·. 
· ... : •. 

Nif aontonoe of doath. is passecl on o. prisoner of war, a. oCIIIIIWlioat1on 
setting ·forth in ·dotail tho naturo a.rd t _ho oiroumstanoes of tho ot,fenoe 
shall bo addressed as soon as possible to tro representative ot tho 
protocting Power for trnnamiasion to the Power in wroso a.mad forooa tho 
prisoner serwd. · · 

Tho sentence shall not bo co.rriod rut boforo tho expiration of a 
period of .at lenst throe roonths from the date of tM roooipt of tnia 
0011)111.inio~~on by the protecting ra...-or." . 

Artiolo 67: 

"No pria::,nor of ,:w:lI' mcy bo dopriye_~ of tho bonofit o.f tho provisions 
of a.rtiolo lf,2 95:)the pre~oqt Oonvontion ::w t~ result of a jud~nt or 
oth3rvrisoe " ~ 

Arty trial in which tho al.legation is mado that prisoners wero shot . 

wJ.thrut oauso is, of cours.o, an illustration of tho viola.ti.on of the right 

to a fair trial. In soroo ca.sos, hov.o~r, the right .to a fair trial has 

boen diswssed in further detail. Roferanoo is ma.de to too following 

. ~-----·------_{_l_)--Ar-t-io_l_e_lf,2_lt,,,_i3_s~d-own-~tTh-e right of prisoners of wnr to r.illke petitions to 
the captor authorities M <l to brine the notice of the protecting Power 
to such petitions. 
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tft.ale, ilbo trial ot Karl-Hana Ho.nnann Klinge, batore tho SuFi...a Oourt 

ot Norway on ttm 27th Febrwuy 1946; tho trlal ot Karl Adam Col.ml anl 
• •, I . . . 

13 othore botoro a Bri ttsh Military Oourt o.t WupportaJ. from 15th to 21.at 

Kq 1946J tho trial ot Heinrich Klein and 14 othora botOl"O a Bn.tiah 

~ilitary Court nt Wupportal &om 221¥1 to 25th M°'1 1946J the trial ot 

: · ·, ' Ge~o_;&l. ~~tor Aloxamo; Priedrioh Willy Soeger C.aoe a"bove) J the trial 

ot Gone ral 'lomoyuld Yamashita ( aoo .a.bow); the tr.lal ot 11,aao Dato .· . . . 
an~ 7 9t hara botoro an .iinorioan 11111 tru-y Oomniaaion a.t Shanghai, tram 

. . 
lat to 22nd July 1946; the 1ir1al ot Tanaka Hiaalcaau and 5 o~hera, 

~tore on American MUi tnry Oonmission at Shanghai trom 16th 1io 31st 

J.uguat 19lt6; the trial. ot Shigo~ Sawads. ~ 3 others, before an Amen.OM 
I • • • • 

· ¥:Uitary Comnislk>n, at Shanghai from 27th February • 15th April, 19lt6 and 

also the trial ot Oswald Pohl and 17 others, (Sub88quont Prooeodinse o~ 

No.,.. 

'fflo abovo trials show, inter alitt:, that all typos of priaoners, 

even captured guerilla.a a.ro entitled· to somo fo.nn ot trial betore beiJlg sl&b.1e•W 
to ozeoution or severe punisbnent. 

( vi) Religicua Rights, 

The religious ri{#lta ot a prieoner of war are pn>teotecl by Hague 

. Oonvention, Article 18 and Cel»'ft Colinn~-~ •'- !tb.M ~ 

as follons 

Hyua Oonwntion1 ArCd.ole 181 

" Pria>nera ot war shall enjoy oomplete liberty in the exeroiao ot 
their religion, inoluding attendance at the aervioea ot their own Oturab, 
on the aole oondition that tboy comply with the polioo regulations · 
iaaued by the military authorities. " 

Geneva Oonwnti.on1 Article 161 

" Priaonara of wai- shall be permitted oomplete freedom 1n thrJ 
performance ot· their rel :f.gioua duties, including attend.anoe at the 
services of their f'aith, on tho aole conditi on that they oomply witb tho 
i,,utine and polioe regulations proaoriaed by tho mUi tary authorities. 

llini■ters ot religion, .who a.re prisoners of war, whatever 119\Y be 
their d.,enomination, shall be allowod troely to minister to tmir oo-
religionista. " 

Al"tiole 18 of tho Hague Oonwntion appears among ttv.>ae wtt>ae 

violations is alleged in tho Sub~(Jlent Prooeodings trials against 

Oarl JCriauoh Md 22 others, and Alfried Krupp von Bohlen urn Halbach 

a.rd 11 othe ra, (Noa. 6 and 10,) 
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In thD trial of Oswald Pohl and 17 others, (Subsequent Prooeo4inga 

Oase No.It,), it ·1~ alloged, intar alia, t~t Genova Oonvontion, Artiolo 

16 was · violated by w.rioua of tho a.oouaod. 

( yit) Pn>porty Right~. 

Artiole 4, of tho Haguo Oonvontion provides that all tbo peraonal 

pmporty ot prisonors ot wnr, "oxoept arms, horses and military papors, 

romain tboir property". Artiolo 6 of the Gonova Oonvontion provi.doa 

as follows, 

"All poraonal offoots am arttolos in yoraonal. uso - exoopt ~, 
l'X>rsos~ mill tary oquipnont and military pa.pore - spo.J.l remain in tho : 
posaossiDn of priaonors of war, aa lWll aa their metal. helmots and 
gas-masks. 

SUM of ~DOY oarriod by priaonors 'l'lJB3 only bo takon ·from tbom 
on the order of an officer am. aftor tho amount has boon reoorded. 
A. reooipt sha;ll bo given tor them. SUms ttus tmpowned shall be 
plaoed to the account ot ea.oh prieonor. 

Their identity tokens, bad.gos Qf rank, deoorationa and artiolos 
of value ~ ~t be .takon from prisoners. " 

EXL\llll)los of tho proteotion ot theso rights are afforded by tho 

·trials <:£ Giulio Oldani, and ot Oewald Pohl and 17 others, (Subeoquont 

P moeedinga No, 4), ( soc a.bow), 

( viii) 9.1;v10 Rights. 

Artiolo 3 ot the Geneva Prisonors of War Oonven_tion lays down: 

"••••Pri,aonera rotm.n thoir Ml civil capacity". It has been 

impossible, howevor, so far, to find a trial which would throw light 

( ix) 1'he Rignt oot to be put to Sla.verz. 

Article 27 of the Gonava Convention provides, 

II BelligorentlJ Ull:\Y employ as workmen prisoners of war who a.ro 
physically fit, other th'.lll officers ard p ersons of equiv.:uent status 
a.ooording to thoir r .:1nk and thou ability. 

Nowrtholess, if officers or persons cf equivalent status ask tor 
suitable '\l:>;l"k, this shall be fouo::l for them as fo.r as possible • 

. . 

Non-oomnissionod officers v.ho cir'8 prl11ooors of war roo.y be oompellod 
.to undertalco only sll)orvisory work, unloss thoy expressly request 
remunerative oocupa.tion. " 

Novertholees, the re aro 11.niits to the extent to which tbJ labour 

of prisoners of war Dll:\Y be used by tho capturing povK:>r. Trials whioh 
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QIIQ relevant in oonnootion 'flt h the rl.ght of priaonora ot \'i1U" an4 otbara 
• \ tl • 

R:>t · to .be p.it to slnvory inoludo tb:J trials of Erho.rd Miloh, Joaot 

Altstottor nnl 15 othors, and ot Oswald Pohl ani 17 others, ( SUbaecpont 

Prooeedinga Casos Nos, 2, 3 and 4-), 

51 iM Siok ond Wounded. 

Spooial . rovision is made for tho protection of tho aiok and 

wounded by : the Genova. Convention o~ 1929 tor tho Arnolioration ot tho 

Condition of tm Woundod and Siok in Annios in the Fiold. Ot this 

Oonventio11, tho following articles have beon (Jloted 1n war orima tr1alas 

Article ls 
" Officors and soldiors a.Bl othor persons offioial.ly a.ttaohod to t ho 

aimed forces who a..ro wourd.od or s.ick ehn.11 bo reapeoted and protected 
in all oiro\lnstanoos; they shall be treated with b.unanity am OA1"0d . for 
medlcal.ly wit,1cut · distinction of nationality, by the belligerent in 
whose power thoy W\Y be. 

Nevertheless, tb:J belligerent who is compelled to abandon woundocl 
or ·81ok to t ha enemy, shall, as far as militaiy oxigonoies permit, · 
leavo witn them a portion of his Jll3dical personnel e.nl material. to help 
with tmir treatment," 

.Article 19: 

"As a oomplimant to Switzerland, the heraldic ambleJ,D of the 1'84 
cross on a white grcund, formed by reversing tho Fed.oral ooloura, ia 
retained as tho emblom an:l. distinctivo sign of thn medioo:&. service of 
e.nnod foroos. 

Nevortholoss, in tho :,aso of oountrios which al.re~ use, in pla.oe 
of tb:> Red Cross, tho Rod L'resoont or tho Rod Lion and Sun on a white 
grrur¥l OJ3 a distinctiw sign, thoso ombloms aro also rooogniaad by tm 
tams of the presont Convontion. 11 

Article 201 

" The omblom shall tiguro o ri tho flngs, annlets, an:i on all me.tori.al 
belonging to tm modiool. sorvioo, with tho ponn:lssion of too coq;!'.;ont 
mili ta.ry authority J' 

Artiole 22: 

"Tm distinotivo n ag of' tm Convontion aho.11 bo hoisted only over 
such modi.col formations an:l. e atablisbnonts as aro ontitlad to bo 
respeotod under tho Oonwntion, ani with tho oonnont of tho military 
i:uthoritios, In fixed ostu.blistumnts it shall be, Md in mobile 
formations it mey bo, acoompaniod by tha national nag of tho bolligeront 
t.o whom tm formation or oatablisbnont belongs, 

Nevertheless, medical fonnations which havo fallen int.a tho hands ot 
tm enomy, so long as they a re in that situation, shall not fly any other 
flag than that of the Oonvontion, 

.. 

• 
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Bolligeronta eh!Ul tako tho noooaaal'y atop-. so tor o.s military 

exigenoioa pormit, to mako cle arly viaiblo to tno oDOJI\Y torooa, whctbor 
land, air, or aen, tho diatinotivo ombloma indicating mcdiool tormationa 
i:vd c;utabliahmonts, in order to avoid tm poaaib111ty of any of'tonai.­
aotion. " 

In Artiolo 2 of tho Convontion it ia ata.tod thats 

" Bxoopt a.a rogn.rds tho truatrncmt to 'bo providod for tblm in virtuo 
of tho proooding articlo, tho wounded am sick of an a1'l!\Y who fall into 
tbl hanc1a ot the 0nOil\Y arw.l bo priaontJra of war, an:l the genoral 
proviaiona ot. intomationol law oonocrning prisomra of war •hall bo 
applioablc to thom. 

Bolligoronta shall, oowovor, bo froo to proaoriba, tor tho bonor1, 
of ,oundod or aiok prieonors, such nrrangamanta aa tb>y m~ think tit 
boyonl tho limits of tho oxiating obligations." 

Bxamploa of tho protootion of tho rights of the sick and ._,:,undod 

are pm vided by tho trial ot ICUrt Mayor botoro a. Canadian Milita.ry Court 

at AUrioh from 10th to 28th Dqoomber 194-5; tha trial of Ca.pt. Wadomi 

Shirozu ani 35 ottlers before an Alletral.ian Military Court from 2nd to 

18th Januo.l'Y 194,6 at Ambon run from 25th Jan'l.l.'.lry to 15th Pebiunry 1946 

at Morotni; tho trial of Lt. Taisuko Kawammi and 8 otbora boforo on 

Austrolian Military Court at Morotai from 5th to llt,th February 194-6; 

tha trial of Hiroshi. Funii, boforo o.n A.'lXlrioan Military 09111Diesion at 

Yokohama from 28th Scptombor to 3].at Deoembor 1946J and the tri~ of 
• I 

Kurt Studant boforo u. Briti.,m ililitary Court at L11n0llorg trom 6tb tci 
' 

10th May 194,6. 

6. Kodio:ll. Porsonnol. 

• r!"Ovision is ma.do for tbl aafoguo.rding of too personal. seourity of 

mdical pcrsonnol by Articles 6 n.nd 9 of too Genova Conwntion for tho 

' 
Amelioration of too Cordition of the:: Wounded and Sick in Armies in tho 

Fiold, which provide a.a follows: 

Artiolo 6: 

· " MobUo roodioal fonn-. t i ona, that is to oay, those which are interned 
to accompany armios i n t bo fiold, arii tho f ixod osto.blial'l?lonts o~ tho 
modical s ervice shall oo rospoctod and protootocl by th.a belligerents." 

Article 9: 

"The personnel eng· god axclusivoly in the colleotion, tro.nsport and 
treat ment of tho v:rundod a nd sick, ....nd in tho admlniatro.tion of IIl:ldioal 
fo.nnations ord est · blishlmnts,nrrl cho.plnino attachod to a..rmios, shall 
bo respootod and prot ootod uo:ler a.11 oircumstanoos. If they fall into 
the moos of tho onofl\Y they shall not bo treated a.a prisone rs of war. 
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Solcliora spaoially tro_inod to bo amployod, in oaae ot noooaaity, 
ae auxiliary nurses or stretoher-boarors t'ot' tho oolleotion, transport 
and troatmnt of ti'¥> woW¥Uld ard sick, and furnished with a proof ot 
idontity, am.11 onjoy tho SEIIOO t.roatmont as the perm.nent modioaJ. 
personnol if thoy arc taken prisoners whilo oarrying out tboso tunotiona." 

' 
It will bo noted that 100dioal personnol aro not to be treated as 

pri.aonota of war on oapturo. 

Rotorenoo is mado in this oonnootion al so to t :1e trial of Kurt 

Student, ioontionad al>ovo. 

Z• Oapturod Spios. 

Artioloa 29 nnd 30 of tho Hnz;ue Convontion tnkes tho folloring 

provisions relating to oapturod spiea: 

Artiole 29: 
" A peroo n oan only be oonsi.do.rod a spy when, aoti~ olo.ndestiMly 

or on falso protenoos, ho obtains or orrloavours to obtain info.nnation 
in the zono of oporations of a. bolligaront, with tho intention of 
oo~ating it to tho hostile party. · 

Aooordirigly soldi'Ors_ not wonring a disguise who haw poootrated 
into tm zono of opera.tions of. tho hostile anny for the purposo ot ob-
taining information are not oonsidored spies. Similarly, the following 
are not considorod spioss Soldiers and oivilians entrusted witb tho 
delivery ot despntohos intended eithor for their a.m llffl\Y or for tho 
enem.v' s 8.l'n\Y, am .oo.rrying out their mission openly. To this ol~s 
likewi.so belong persons sont in balloons. for too purposo ot ~rying 
dispatohos am, generaly, of maintaining oomnunications botwoon tha 
different parts of an a.ney or a territory. 

Article 30: 

A spy takon in tho act shall not bo punisbod without previous .trial." 

Trials whim a.ro rolevant in this connection aro the "Alma lo Trial" 

(mentioned abovo); too trial of WorMr Rohd.o ard 8 others before a. Britten 

Milito.ry Tribunal at ·{/upportol froo 29th Mey - 1st June 1946; tho trial 

of Ko.rl Maria. von Bohron boforo a British Military Crurt, at Haml:urg, 

from 28th to 31st Mau 1946; am tho trial of Lt.Gan. Takoo Ito and 8 

others bofo.re an Australian Military Court at Rabw.ll on tho 24th Mey, 

1946. 

• 
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01 Sffll5H}si'J IN WHICJI THE RIGHTS OP THE l,QOUSBD 

am THI RI<fflS OF THB VIOTJMS MAY BB SAID ~ 

HAVE OONPLIO'l'BD il THE TIMI OF THB OPPBtm. 

le Inept qt Rogponsibili.ty ot a Oonpapclor 

for Otfenoea Oonmd.ttod by hie Troops. 

The text ot this pe.rt of tbs Roport is oontainod in Doo.III/112 

pages 1 - Jlt. 
,I 

2. Othor Damas ot -Liabilityt 

It Yit>uld mt be entiroly irrolovant to inoluda a.t th:1■ point eom 

investigation ot tho vurioua ~ in whioh alloged war oriminala mB¥ bo 

found guilty ot offonooa ~nioh oonstituto violations ot human rights. 
. . 

' , , Suob liability mey o.ttaoh to various othor oatogorioa of persons apart . 

fran the parson vho a.otUAJ.ly shootB tho prisoner of war or atrilcoa a 

oonoontration oemp ima.to. TIM> following paragraphs set out ■ome ot 

tm oatogorioe whoso logal. status will bo invostigo.tod ml'O. 

( i) to,;a,na wtw ktJop yratoh whUo a orimc is ooramttod. 

Trial.a wbioh aro rolovant in thia oonnootion aro: the trial ot 

Karl ;.dam Golkol ard 13 othors, wforo a British Military Court at . . . 

W'1pporto.l, from 15th to 21st lday 19461 and tho trial of Werner Rohde 

ru¥i 8 others, botoro a British Military Tribunal at Wupportal, from 

29t.'l M~ to lat Juno 1946. 

In b:>th ot theso trials, the offoncos aliegod and prowd was 

the ill,ogal killing of a prisonor of wo.r, but tha various o.ooused 

wero mt all implioatod in th<J somo wo:y. Por inatanoo, aomo of 

thom ,,ore shown to have stood by whilo prisoners woro shot or injeoted 
. . 

with ·a lethal drug. Tho Judgo Advqo.'.lta o.oting tn the aeoord of the 

trials, in doaling with too moaning of the tom "oonoemod in the 

killing", wbioh a.ppoo.rod in the chnrgo, oxplo.:l.nod that to bo oonoerned 

in a killing it wnu n0t necossa.ry tnat a person should a.otuall.y havo 

boon prosent. Nono of tho aoousod wan aotually oh:irged with Jtµling any 

ot tho 'riot.irmoonournGd. If two or rnoro men sot out on o. 111.UUer and ono . 
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stood halt a milo o.wey from ,;noro too actual nurdor was oonmittod, 

porhops to koop guard, al thrugh ho wns not a.ctual.ly proaont whon tho 

l!lll"dor was dona, 1t ho wo.s to.Jcing po.rt with tho othor J'3Ul'1 with tho 

lmowlodgo that that othor man wao going to put the killing into offoot, 

than bl we.a just as guilty r:,.s the parson who firod too sb:>t or dol1vorod 

tho blow. 

{ ii) Parsons v.bo paEs on orders from nbovo. 

Thoro havo also bocn casoo in whioh an aocusod has been found 

guilty of offonoos although ho vms only implioo.tod 1n tho or1ml insofar 

as he paasod on to his subo.ruinatos orders for its perpotra.tion whioh 

he had rooeivod from his suporiors. 

(iii) Porsons who pnrtioipato in lynching. 

Thero haw o.lso ooon casos in which varicus a.aousod havo oontrilutod 

to tho killing of 1:\ viotim wi. thout it boing cloar which ono a.otually 

dolivorod tho fatal shot or blow. Thua, tho Eason Lynohing Caso, (trial 

ot Brich Hoyer am 6 otoors boforo o. British Militruy Court tor tho trial 

of War Criminals at Esson from 18th - 22nd Dooombor 1945), involved 

neglect ·., of alliod prioono rs of- wo.r ·on tho part of a Go.nno.n privato 

who hod tho duty to act as tho ir osoort, and lynching on the part .ot German 

civilians who took part -in thoir killing. It wns shovm that as tt¥l 

prisoners of war wero marchod through ono o f tho main stroots of Esson, 

tho orowd round tbom grow bigger and started hitting thel!l and throwing 

stones and stioks at thom. Whan thoy roo.chod tho brldgo, tho oaptivos 

wore evontually thrown ovor tho para.pot. Ono was killod by tho fall, 

others vilOro killod by shots from trn bridgo and by roonbors of tt¥l orov,d 

vh> boat ani kiokod them to death. 

It was tho submission of t!Yl prosecution that ovory person who, 

following tho inoitanent to tho crowd to rrurdor those men, (givon by 

Oaptnin Hoyer, an:>thcr of too accused ;mo was fourrl f!}lilf}y, voluntarily 

took aggreeeivo action against any ono of the throo o.irmen, was gui}. ty 

in that ho was ooncornod in the killing. It wo.s impossiblo to aepo.rate 

any one ot these acts from another; they o.11 modo up what is knoVln aa 

lynohing. From tho moroont thoy loft those ro.rra.oks, tho man woro doOIOOd 

(1) Seep, 4-0. 

-
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and tho crowd know thoy woro doomed and ovory peraon in that orowd wbo 

atruok o. blow we.a ~th morally Md oriminally rosponaible tor the: 

deaths ot tho throo mon. 

Tho military oaoort waa aontonood to impriaonnont for S yaara tor 

rotrai~ing from intartorl.ng_ to protoot tm oaptivoa umor tm oharge. 

Throe at the civilians u.oouaod 1n tho trlAl woro aentonoed to daa,h by 

hanging and aontonoos of impri80rn:lnt tor life and tor 10 yoara; tbe:, 

were tau¥! guilty booauae oo.oh ono at tnem had, in ono toim or another, 

taken pa.rt in tho ill-treatment which ovor.tually lctd to tho deaths ot tba 

viottma, although against rone of theso aoouaod had it ooon oxaotly prowcl 

that ho bad individually tmot or givon blow whiob oaw1od tho doatba. 

In ttVJ tria.1 of Ho.no Ronoth o.nd :, othors boforo a British Military 

Court a.t Bl.ten from 8th to 10th Jan.uaz,y 1946, Hana Ronoth, Hana Polgrim, 

Priodrioh Wil~lm Grabowski am Paul Honl!M Nioko, at . the tizno ot thll 

alleged otfemo, t,·.o policemen and tVJo oustoms of'fioiol.a roapeotively, 

woro a.oouaod of oomnitting a WQ.l" orilno, "in that they at Elton, Gel'11181\Y, 

on 16th Septombor 1944, in violation of tho laws and usa,goa of' war, woro · 

oonoemod ~n tho killing of an unknown ~,J.li..od ai.nnan, o. priaonor of wal'"• 

All ploadod rot guilty. 

It ms allegod that a British pilot orasbod on Ge111W\ sou, am 

alter omorging trom his mooh1no unturt was a.r.rostod by Ronoth, then 

attackod &Bl beaten vtith fists run rif'l.oa by a. munbor of people inoluding 

the other three a.oousod. . Renoth stood aside for a vmUe then shot tho 

pilot. 

All the aocuaod wero fruni guilty. Ronoth was sentenced to death 

by hanging, Md Felgrim, Grabowski and Nioko to imprisol'lllBnt for 15, 

10 and 10 Y6&N respootivoly. Tho sontonoos woro oonfirmod and put 

into effeot. 

Doro, ae in the Esaen IQn>hing Oaao, aeTor61 ponona. 1lho oontrib\lted 

to tho cloAtha ot a ~sonar ~ ,_. wore ol1 bald roaponaible ~ his 

lolll"dar, though not punished lll.ike. 

.. 
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(1v) Inatt.gaton. 

Sb:>rt ot notunlly ordoring offonoos, an o.oousod ~ bo fwnd guilty 

booauso d hie having, in somo W83, instigo.tod 1te porpotration. Ttua, 

in tlMJ laaen Lynching 0Gao, reforrod t.o abovo, the prosooution allegod 

that Hoyor had g5.von to tho oaoort instructions that thoy shOl.µd talcD 

tho priaonora to tb> noarost I.uftwnffe unit for interrogation. It waa 

au'bnlt'tod by the Prosooution that this order, tb:>ugh on tne taco of it 

oorroot, waa givon cut to tho osoort from tho stops of tho be.rraoka in 

a loud voioo so tho.t tho crowd, whioh had gatmrod, oould ooar al'¥l muld 

know oxaotly what was going to tako placo. It wo.a allegod that oo bad 

ordorod tho eaoort n:,t to intertoro in any v103 with tho orovd it thoy 

sb:>uld molost tho p.ri.sonors. 

Hm.aptmann Heyor o.dmittodl.y nevor struck any physical blow agm.mt 

tho airm>n at all. His part in this affair v1o.a an entirely vorl:ai oneJ 

in tho submiasion of tho Prosooution this was o·ne of thoso co.sos of "Wt>rda 

that kill~ and he was as responsible, it not more responsible, tor tho 

dee.tbs of the t hroo men as any one olsa oonoormd. 

Tl¥> Prosooutor expressly stated .that he wo.a not ·suggesting that 

tl'IJ mre faot of passing on tho seorot ordor totm osoort that thoy 

sb:>uld not intortoro to ·protoot the '[ri.sooore against the orowd was 

auf'fioiently proximate to the killing, oo that on that alono Heyer was 

· oonoemed in the killing. The Prosecutor advised the Court that, it it 

was n:> t satisfied beyond reasono.ble doubt that ha had incited tbJ crowd 

to lynch these airmon, ha was then entitled to aoquittal., but if tne Oourt 

was sa.tisfied that ho did in fnot acy these people v;ero to bo shot, ·nm 

did in tact inoite tho orowd to kill tho airmon, thon, in tho subniesion 

of tbJ Prosecution, he was guilty. 
,.. 

TM Proserution roforrod to too rule of British lo.w in v,hioh an 

instigator my bo rego.rdod as a prinoipal. Too s£1D8 held good in this . 

oase if a man inoitod sorooono oleo to oommit a. oriroo ani that oriJoo W;\S 

oomnittod. Although too person who inoitod VlaB oot prosont v:hon the 

orimo was oonmittcd, ho was triable and punisho.ble as a principal and it 

matlo n:, di.f'forenco in this r espect v1hethor the trial took place ur¥lor 

• 
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British law or under tl.e Regul.D.tions for the trial of war criminals. 

The Court sentenced Heyer to: daath by hanging. 

(v) C0111D0n Design and tne General Principles ot: 
W,abilitJ · 

. 1'.he ~&graphs eet out above are not intended to exhaust all aapeota 

of' compl4city in wo.r cri1:ies. For instance, it baa not been pouible, due 

to shortage of tice to deal with tho many interesti~ disouaaiona, 1lh1oh 

have taken plaoe during various trials, on the question ot the liab~tY, 

of persons who com:dt crices v.hile acting in pursuance ot . a oCDllOn ~ 
. . , . 

\ ' 
or 'design, (See for inst~oe the Belsen Trial, the Trial ot Mu-tin 

I • 

Golttried Weiss and 4l Others beto~ a Military Goverment O~ur~ ·at . 

Dachau, Germa!\Y, · f'rom 15th N~vember to 13th December, 1945,(the Dachau 

'l'rial) :and the Trial of Hana A3:tfuldisch and 60 Others before a Military . . 

Government Court at Dachau, Gemal'\Y, from 29th March to _llth May, 194,6, :. 

(the Mauthausen Trial)). . : ~-· .. :. ... .. ~ . .J .. , 

Further, the general principles governing the liability of aoceuoriea 
I • • 

·and of aiders and nbettors have often been discussed during tria.la. (See 

for instance the Trial ot Franz Schonfeld ond 9 Others before a · : 
British Military Court, Essen, trcm 11th to 26th June, 194,6. · 

I 

(vi) Pers·.)ns guilt;}' of Attempted crime 

Some recogniti•m has been given to the possibility that a ~rson ~ 
,_, ; . . 

be guilV of a .war crime even, though he raerel.3 attempted to COJDDit an 

offence and the offence was never completed. Thus, arti:cle· ·4-· .of •:t~ . 

Norwegian Law of 13th December, 1946, on tht: punishroont of foreign waz­

criminals, pr~ides that: 

"The atteopted co1I1Jiseion of any crir:ie referred to in A.r\icle No.l 
of the present law is subject to the sar.ie punis~nt ~a an accomplished 
aot. Cornplici ty is likewise P':lnishable." ·· 

• I 

Again, Article 13( 1) o~ a Yugoslav i.aw of . August ·-25th, 194-5-", which 

·provides for the trial of war crim"nale and . traitors, · layB down thats 
. .. 

"An attempt to cor.ait acts outlined in · this Law shall be punishable 
as a complete criminal · a.ct." · · 

um.er the Dutch Extraordinary Penal I,aw Decree ~f December 22m., 
194-3, (Statute Book D. 61), an attecpt to ·cotlldt a war orice is e~ly 
punishable w-1 th the cri.rae itself. : 
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Regarding the degrees of implication in wa.- orLoos, Brigadier 
... 

Gonoral Toltord Taylor, in hia address to the 5th Intornn.tionoJ. Criminal Law 

Congroea, · anicl& 

"Now thio ooncopt ot oonapiro.cy, at bottan, is oerely ono mmatoato.tion 
ot n problaa which is be.Bio in nll ayotcma at poMl lo.'7J what dogroo 
at oonmoti·on mth o. ori.J?a mat bo oatn.bliehod in ordor to o.ttributo, 
to n. detendo.nt, Judioinl guilt? Othor mo.nifosto.tiona ot this ODDO 
quootion nro the doctrines ot principnlo, o.coeooorico, o.nd o.ccor:,plicoa, 
:-.• nc1 at attOL1pto. . , 

Intorno.tiono.l ponal law with respect to this quootion ia r.ioat unaettlecS. 
Tru;o, tor eXODple, the doctrine ot attempts. Neithor _tho Ho.guQ nnd Geneva 
Convo~~ionail not the _London Charter, nor Law No. 10 contion attqte. 
Dooo it to rm tho.t nn attempt to oa:ioit an intern."'.tional orimo 1a not 
it09:J,f a o~? I should not think so. Lot us noou:.10 that a ool4ior 
io c-.iJout' to shoot an UM.med and innocent prisOnor or rmr, but ia hitlaelt 
onpt_ured with hi,a pistol poised Just in time to provont tl\e shooting. 
I oolioTU tho.t, under intemal or international ponru. lntr, }'lo could be 
~htly accused of the attogpte4 r.urdar of a priaonor ot rm.r. 11 

3,.; S9Rorior Ordors. . 

Tho toxt of the section on Superior Ordora, is contained 

on po.gea 35 to 56 of Doc. III/112. The trinls ..-errod to in those pages 

do not, ot course, by 81\Y POD.JUI exhaust the instr.noes in uhich the detenco 
I 

of superior orders has n,oeived the o.ttention ot oounael, Judge J~dvoco:te 

and the vnrioua courts trying mi.r oriciool.a. 

lt, Lqgnlit,y under MwliOiJ>~ Lliw1 

• 

The aonae of duty to obey the ln\7 of one' 1 oountl)' is ~ikely - _; 

to ·oe coro a.biding thn.n the ae~se of duty tom1rds the ·orders at n superior 
' 

otficer, but is probnbly in l'JlU\Y oiroumotMCes leso intense.·' Hore . 

r.ir-.in, homtver, tho po.th of nbsolute justice ht\s not r-.lYm.ya bcion ooay to 

tind. 

The r.runicipnl eno.otments quoted in connootion ,-,1th supe·rior 

ordors (aee dOOUD8nt III/112, po.gas 35-37) o.re, in C'. o~nse, l\ll roleve.nt 

in this connection, o.nd in fo.ct, tho Belgian ln..-, of 20th June, 19 

rclo~t to the ooopotonoe of Militn.ry Tribunnla in the r.10.ttor of t1ar 

orinea n.otunlly includes the words: "The fnot thnt t~o o.ccusod noted 

in nocordo.nco with the '?roviaions of enooy ln\7a or r ogulntiona" in 

sotti?l8 out the circWlStanceo wich oo.nnot be recnrt1ed ns n renaon 

f or justification of orines. 
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.Art1.ole 3 ot the French Ordinaooe ot 28th ~~ugust, 1944, has a 

,airlilarly w,rJed 1)roviai.Jn • 

. Again;.U-tiolo 13(1) of a Czechoslovak Law ot Januo.ry 24th, 1946, relating 

to the puni1hment ,Jf war cricino.l.s Md trait:>ra, ate.tea thats 

"Acts punishable under this lnw are not justifiod by the tact that 
they wuro ordered c.)r pena1 tted by the provisiona of OJ>¥ law other than 
OzechJelovak taw or by organs set up by any state authority other than 
tm Czcohoelovnk, even it it is olaiDed that the guilty person regQl'dad 
these invnlid proviei _,ns as legal" • 

.. 
aots wore juatitiod in tmir own nmioipal law roooiwd oonaidore.tion 

in tho Belaon trial. In his ai-gument in dofonoe of all tho aoouaod, 

Colonol Smith aul:md.ttod that wherover thore waa ~ oontliot bo twoon 

International. Law and the law of a part;iQll.sr aountry it waa the duty 

ot tho o_itizon of that country to oboy his natio~al law. Par that 

thoro was ovarv:bolming logal aut;10rity from which ho solootod two 

oases. The first was that ot Mot'tonson v. Petel'S hoe.rd in 190, in 

tno SoottiahKigh Oourt ot Juatioinry (8 Sossicina Cases, 93: 43 Scotti.ah 

Law Reports 872) • . 'Iba British Parlianrrnt had pasaod an :Lot p.l'QhiW.ting 

certain forms ot fishing in the who ,e of tho Kora.v P:lrth in Scotland, 

inal.u~~ a oonaidere.blo area. boyorn the rooognis~ limits of territorial. 

waters. · A Horwogie.n tiab:ld wtsido territorial. waters, tut within the 

- ~ area covered by thfl Sto.tuto. Ho was oonviotod in a Soottiah Oourt 

am ,ho Hi,Sb Oouri of Justioia.ry o n a.ppcal. unonink>usly hold that 

. . they wure rx>t oonocmod as to wtxithar tho Statuto viola.tad Intomational 

Law or oot, ~ Law of tho land, oxprosoed in an ..\ot ot Parliament, 

was birding on tho court w they bad to uphold tho oonviotion. 

Counsel oomnontod that it Pa.rlioment inadvortontly ovarstepp,d the 

limits ot International Lav, that was a mtter not for tho indiv1dual 

citimn or jmge, or poliooman, rut for disoussion tetffllen the s>vemnmnts 

oonoerned. 

The facts of tho aeoond ca.so, Fong Ya.ro Ting v. United States (93,149 

United Sta.tos Reports 698) hoard by the Supremo Court, wore that Congress 
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paaaod l ugisla.tion Nstriotir13 Ohinoso imn:Lgro.tion in direct violation 

of a Troaty vlitn China. ThO dooision va.s that tho proviaiona ot a,n Ao• 
of Oongross pai1oed in tho oxeroiso of its constitutional authority J:118t, 

it oloar ard oxplioit, bo uphold by tho Oourts, ewn in oontravontion ot 

the stipulations of an oarlior Treaty. 

Tho attitude of tho Goman Cow-ts was OX£\Otly tho sane. The 

prinoiplo that Whore thore was a oonfliot botweon Intemationol Law 

and Municipal Ln.w thft oitizon was bound to oboy hia ~ioipal lo.w did 

not diminisb tho n>eponstbilHy of tl),o Sto.to tormrcls tho' aftend!Jd State 

for its faiJ.uro to ·mko its 1ntornal law oorrospond with it11 intomational 

Applying this argurn.Jnt to tho facts o f' tho prosont oaso, Oounaol 

suggested thi.\·~ insof'ar a.a tho acousod oboyod orclors, all these orders 

ware lagol. 'l'i-i)ro b.ud been in Gemany a oost oxtr.'.lOrdinary sitwl.tion 

in which tmro v.ns not u.nd could not nomally bo any oonfliot betwoen a 

lego.l. exeouti,ro order and ooo ill gal in too sonso th:lt a lav: did not 

permit it, In tbJ vory first sto.gos of Hitler' a rogiloo tho Roiohstag 

abo.moned o.1.1 its powers nm Hitler . bocMIO tho Executive a.rd Legisfator 

in one. Not only did H' tlor himsolt' oocbino all these _)(JT1ors tut he 

a.lao dologa.tod thom to oortqin persons ,·,lb were dire_otly responsible t,o 

hi.mo Too ordera of each of thaso hod t ,¥1 forco of lay; within ~~ 

limits, ancl w:long· thoir number vm.s H~ar. By various sta.gos,. 

Himnl.Gr boco.ma hoad of the police, ioolucling ·ttXJ· ~stapo and . t~ . S.S., 

and in 1943 ho boouroo Minister of the Interior. Under · tho .Gonnan 

legal fro.roov,ork ho oould i.ssuo an order which na such ht.I.cl too foroe of 

law. That was reinforcod by a l ::r ,· of 10'~- :½"~bruo.r:, 1936 whioh pu~ 

tho Gestapo a.Di, in fact, ,a ll polico notivitfo s bayond tho roach of 

tl'l3 law insofo.r os t ooy !,'Oro of a. political na.ture. The substonoe 

of it was tho.t oo action un· e rtnkan by tm Gosto.vo or .'by any nolioo, 
• 

insofar a ~ it had a pvlitioal ch.nr~ctor, W[l.8 subject to nny control of 

tho court ·; o.nd,. 'oun ... ol COlil!ll ntod, the word "polioo " hod o. Yti.de rooaning 

in Gorma"l. Noit! r nould 311y police a.ction bo questioned by _anybody 

exoopt a t t ho poril of his lifa. Counsel ooul<l oot produco a law 

-I 
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leao.J.iaing the gw, chambers at .twsollvlitz, but submitted that all 

thnt WM nooded Villa an order t'rom Hinmler ,saying: "Ha.vo a ga.s onombor". 

That ordor was a lav; Yrhioh every Goman had to oboy insofar o.s it 

oorccrned him. In tho oaso . of tho a.verago Gorman it vms impoaaiblo to 

havo the kirxl of oonfliot vliioh might o.riso in Engl.am, wlYJro a. man 

might question tm ordo.r of his supe.r1or officer end a~: "You 

oannot givo mo that order Wldor tho ~ .aot. " 

In nis ol~sing ota.temont, tho prosooutor did mt deal with tho 

principle involvod but simply pointed out that Oolonol Smith had 

auggestod that a dcoroo gave absolute pov.o.r to the oompotent 

authority, so that any oroor that Himnler gave automatioally beofWQ law. 

wherena Ill oxmiina.tion of the Decree shovrod that it did oothing of tho 

kin:l. What tho Decroo in tact did was simply to B8if that oases agai~'ti . 

certain privilogod bodios V()uld bo triod not in tbe ordinary oourls 

but in tho oourts of tbose privileged bodios. It gave tho S. S. , 

am:>ngst other pooplo, immunity from tr:lAl. in an ordinru"l" Court for 

mn.ttors v.hioh they oonsiderod to be mattors of politics, Therefore. 

if tho orimo against Gonnnn Law whioh t hoy oomnitted was one which 

Hinlnler himaolf vra.s condoning, in all probability they would bo 

abeolved from rosponsib111.ty. That vro.s the moat tb.at could bo said. 

Could thaso a.eta bo arriu to bo done Ul¥ler oover of authority whon thay 

woro kopt soorot ovon in ~rmany, and wh.on any records th.o.t wore kept 

wero oovored by tho words "Spacial Troatn¥3nt"'l In hie subniaaion, 

there vtaa · oo protonco of legality about this prooedure. Evoryono 

in tho OEIJ!t>B knevr that tho chily wrdora v,"!Jro wrong. 

In findi~ ;o of tho a.oousod guilty, tho court olonrly rojootod 

this argunont put forvm.rd by tho defonco. 

Al.BO relevMt in this connootion is tho trial of Robort Holzor, 

Walter Woigel and Wilhalm Ossonbach. botoro a Canadian Military Oourt 

a.t J111rich, from 25th Marcy to' 6th Ap.r11 1946. 

Inaoft:U" as tho co.aes involving denial of justice involved tho 

simplo applioa.tion of the Gonnan law, such co.sos nro r elevant hero, 
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5. Nooogqity. 

Doaling with tb> ploa of Nooosoity, Opponhcim-Lautorpaoht, 

Intoma.tional Lnw1 Vol.II, 6th !W.tion (Rovisod), pp.183-181+, ata.toa1 

" A.~ aoon as uaogos of warto.ro ho.VO by ouatom or troaty ovolvod 

- .. ' . 

into llllf'S of wa.r, they aro birding upon bolligoronte um.or oll 
oiroumstanoos arxl oonditions, oxoopt in tho oo.ao of reprisul.s o.s 
retaliation againot a. bolligoront tor Ulogitimato o.ota of wartaro by 
too 100mbors of hia .armod torooa or his otbor &Ubjeots. In DOOOrdonoo 
with tho Ga.nmn prowrb, Kriogaraoson 'oht vor Krio@JDMi.Ol' (neooaat~ 
in war owrrulos tho manoor of wo.rfa.ro , IDal\Y Go.man ~thora 'Soto.rot o 
World War wero al roady maintaining that tha lBWs of wo.r loao thoir 
binding foroo in oa.so of oxtrome nooossity. Such a oaso 'ft'aS so.id to 
art.so wmn violationa of tho lo.we of war alono offora, oithor a moans 
of osoapo fr9U1 oxtr<JJOO dangor, or tho realization of tho _purpoao of war­
nomoly, the ovorpowuring of tho opponont. This o.lloged exooption to 
tho binding f'oroo of tho l~w of ,1a.r waa, mwuwr, not at nll ganorally 
aooeptad by Gcnnan wrHers •• •·• Tho prc.'lo,rb datos vory f'a.r "oo.ok in the· 
history of vmrfaro. It or'lginatod aoo found rooognition in thoso 
tinls ,-non wa.rfaro ,1as rot rogulated by la,1s of ,.ar, i.o. 3onorol.ly 
biBling oustonw a.in tntomational tronties, rut only by uaa.gos (Kanier, 
i.o, Brauch)' .... In our deys, ·howovcr, ,·.-arfaro is no longer roguiated 
by usages only, rut to a groo.tor oxtont by laws - finn rules reoogniaod 
oither by intomationaJ. troatieo or by gonoral custom.' Thoso oonwn­
tiornl and customary rules cannot m overrulod by nooosoity, unless thoy 
a.re framid in nuch a wo;y aa not to apply t.o a oaao ot nocossity in solt 
prooorvo:~ .'-on H•,. 11.1.'"~lolo 22 · 1J.'! tb:l RD@lO Rogulatiom1 stipulates dis• 
tinotly that the right of belligerents to adopt means of injuring the · 
800J!\Y is not unlimited, And this rule .doos hot lose its binding toroe in . 
oase of necessity. What mey bo ignored in the cnso of military necessity 
are ™?t .tho la,m of w~, rut only tho USOBOS of war. " 

Tho plea. of Military Neoossity mw raisod in tho trial _of Gunthor 

Thiolo ond Georg Stoinort bofore a Unitod Statos Military COJilllission at 

.Augsl:urg on 13th J\Ulo 1945. 

The accused, a Gorman Army Lioutonant aB! Gronadior rospootively, 

woro charg8d with a vio~ation ct' . tho Lavis of war; Tho specification 

against Tti::.olo o.llogod that ho "did, at or noar Billingsbaoh, Gomo.ny, . ' 

on or about 17th April 1945, wrongfully and unlawfully ordor tha.t • .•• . . 

an ,morionn prisoner of ,1a.r1 bo killod: w~ch order v:M than am thoro 

oxecutod 1?Y a r.1ombor of his cor.rno..rn." It wo.s al1ogod that Steinert 

"clid, at or mar BillinVlba.ch~ Gcnnnny, on or about ).7th' l~pril, 1945, 

wrongfull~• :incl unlawfully kill" tho s:1100 nwood prisonor of war. 

♦ • 
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It was soovm tint u. Unit -.. d Statoa officer was wwrdod and takon 

pria:>nor by mombora of too oomno.rd of Lioutcnant Thiola. Oo.ptain 

Sohwabon; tho Battalion Oommnndor arrl suporior officer of Lioutcnant 

fhiolo, sont an ordor to Licutolll\llt Thiolo to kill tho 1:iriaonor • 
.. 

Lioutonant Thiolo then ordorod Grcna.dier 3toinort to do tho killing, 

an:1 Gronadicr Stoinort oarricd rut this ordor. Tho a.ccuaod vroro, at 

ttr:> tinXJ of tho offonoc, part of a. Ge.noon unit v.nich wa.a oloaoly 

surrowilod by Unitod StMos troops, fl'.Qm whom tho Gcnnans woro hidill:J• 

Tho orurt rojootod· the ploa ra.isad by too dofonco 1hat the o.ots 

of the aocusod v~ro loga.l booauso baaod on_ military nocosaity. 

The accused woro eantenood to doath by hanging. On tho rooonmon-

dation of his Stnff Judge 11.dvoca.to, l'owovor, the appointing authority 

oomnutod tho aontonoos to terms or imprisonmont for life. 

The Norwogian Lav, of 13th Dooambor 1946, un tho punishment of 

foreign w~ oriminols, makos tho folloY,ing provision: 

Article 5: 
" Nooesai ty a.rd supurior order cannot bo plo~od in oxculpation of 

any orimo roforrod to in No. l of tho prcsont law. Tne court mey, 
howovor, tako tho oirotUnstanccs into a ccount and mey impose a aontonoo 
loss tnan tho minimum laid do\•,n for th.a crimo in question or ~ imposo 

· a milder fonn of punishnont, In particulq.r],y oxtomw.t.ing. -oi.rcJums.tanoQs 
tho _punishroont ~ bo ontiroly romittod. "~l) 

, Othor trials v.hich aro rolovo.nt aro tho Milon trial, (Subsoquont 

Proceedings No.2), too Daoha.u OonoentrE\ti.on C~p trial; tho trial of 

Minono Gonji, boforo a. Unitod States iiilitary Ooornission :i.t Yokohama, 

.,. on 25th Jum 1946; tho trial of Lt.Com:l. Naoomi Suzuki ard Lt. Yoshio 

Nara. boforo an ;~untra.l.ian Mili t o.ry Court at RabnuJ. on 26th April 1946; 

trial of Capt. Shoichi Yamamoto a.rd 10 othora oc fore on J\W3tralian 

Military Court at Raboul from 20th to 27th Ml\Y, 1946; tho Neuong~ 

Ooncontration Camp trial (montionod pro'ril>W3l' ) ; ruil the trials of 

Gonaral Victor ~.loxnrrlor Friodrich \ illy S,wgor t nd 5 othors o.nd tho 

Ravonsbruok Ooncontra.tion Comp Trials, nlso roonti riod proviously. 

In tha Mo.sucla trial, ( soo Doc. IJ ~/112, pr,.43 .at soq.), nono of --
the a.ccusod oxplicitly ploadoq m1J.i t, .uy nuccssi ty ~,, cJ110h aa a defonoo. 

Tho ovidonoo givon by Masuda boforo his suicido, how8vor, oontninod 

tho passagos: ''Dey by~ the gonor al trorn of thll wo.r was getting more 

(l) £rtiole VIII of the Chinese Lo.v, of October 24th, 194-6, Governing the 
Trial of War Ori@innls provides , inter c.lia, tho.t the circumstance that we.r cr.tmea 
were committed out ,;,f p_Ql i +iooJ. necesoity s ho..1.1 not exonerate the offenders. 
Um.er J.rticle 40 of t h e Netherlands Peno.l. Code , which is app licable to · war 
crime trials, however, an act is not punisha le if "fore d by necessity"• 
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grave tox· the Japanese, therefore we decided tho.t it wns impoasiblo 

to finu aey wo.y to send the priaorers of war be.ck to Truk or to Japcn 

in svite of our earno1:5t Jusire to do so.•••• Every da.y the o·neD\Y'B air 

attacks were so fierce we begnn to roalizo it was difficult to c..,ntinuo 

detaching guard to protect the prbJners Md to keep thera provided". 

The Judge Adv::>cate sto.tetl: "• •• it is inferred str >ngly in the J..dm.ral •a 

report that the fliers were oxecut-::~ because an Amuricon invasion of 

Jaluit was ir.l'.linont. Even the accused would })ave to lldrait tbnt thnt 

would be without justifioiatiJn". It is harcl t ,:> o.Jnoci ve in what 

ciroUL1stances the military situati,m woultl justify tht:l killing of 

pris.,ners of wnr. It is intorestinr, also to note thnt it has been 

argued (in not1-) l to P• 10.5 of Oppunheic-Lautcrpacht, Interuational Law, 

6·th Edi tLn (Re 1ised)), that the Jiagut, Regull\ti.>no were <lrawn up in the 

light of r.1ilitary necessities, ancl that ch·.e allowance was given to the 

latter in f'rw:iing the Convention. I 

6. Ropri~ 

It hns soretimcs boen ploo.cle on behalf '.:>f the persons oocuscd of 

comn.; ~ting Yfnr crimes that acts prr>ve<l against the clef en..lonts were 

justified ns c ::mstitutinr; ruprisa.l~. For instance, in the Dostler 

trial, (l) defence counsel quoted thut rart of tht: well~knJwn passage f'r:Jm 

OppenheiL!-Laute;riJacht, Internati~nnl Law, 6th Editi' n, Volunc II, P• 453, 

on sitporit.Jr or.·& :-: .J ,m:; .ch runs aa f' ollowa: 

"Unclouutcdly, a Court c -:infr .. mte vrith tho plea of aupcri~r u1·dcrs 
adduced in justification of o. wnr crir:1e is bound to tr.ke lnto coouiclero.ti ·Jn 
the fact •••• that an act otherwise or.1Juntin~, to n. wnr cri1:ic r.~ ho.ve 
b0en executed in obe<.Li.ence t_, -.ir,:.ors c :mcoived as a reo.sure of reprisals. 
Such oircum3tances are prouauly in theraaelvcs sufficient to divest the 
act of tho stigr.1n of a war crioo". 

Professor Lautcrpacht has olab.Jratr,,l this view 3Qr.1<mho.t in the course 

of o.n l\l"'ticle enti tlccl: The Law of Nnti .ltl3 o.nd The Punish.':l, .. mt of War Cr:ir.'IC:S 

(1) Trial of Gen ral Anton Dostlcr, t,eforo a Mili tro·y Co1.11:dssiun at Rome, 
froc 8th - 12t 1 Ooto u<-T, 194-5. 

• 

-



- 48 - •• 
grave :foz· the Japanese, therefore we decided tho.t it was impossiblo 

to f in<.l 8.J\Y wo.y to send t.he pris::mers of war be.ck to Truk or to Japan 

in svite of our earnest Josire to do so..... Every da_y the c·neiqy•s air 

attacks were so fierco we begnn to realize it wns difficult to c~ntinua 

detaohing guard tv protect the prb,mers o.nd to keep thera provided". 

The Judge Advocate sto.tetl: "• •• it is inferred str mgly in the .kckd.ral •e 

report that the fliers were oxecut(;.: because a.n Ar.loricnn invasion of 

Jaluit was ir.Dinont. Even the accused would nave to aclJJit thnt tho.t 

would be without justiticie.tiJn11 • It is hard t ,J c .Jnceive in what · 

cirow-.iate.ncas the military situatfon woulu. justify thu killina of 

priaJners of war. It is interesting also to note thnt it has been 

argued (in notf3 l to P• 185 of Oppe:mheio-Lautcrpacht, International Law, 

6th EditiJn (Hc.rised)), tho.t the Hague Rer,ull\tiJna were urawn up in tho 

light of r.1ilitc.ry necessitiea, and that ch:.e allowance was given to the 

latter in :f'raoing the Convention. 

6. Repri~ 

It ho.a sooetimcs been ploo.d.e on behalf of the persons OOCUBed of 

cor.m; l; ting '!ar crimes that acts provetl o.gainat the defenJ.tmts were 

justified ns c:mstitutins ruprisals. For instance, in the Dostler 

trial, ( 1 ) defence counsel quoted the. t rart of the well-kn-.Jwn passage :fr:,r.1 

Oppenheim-Laute;rpacht, Int~rna.ti ono.l Law, 6th Edi ti·· n, Vol;.n71C II, P• 453, . . . 

on Gl.tpol'ii.Jr or.·&-:-.·., wh:1.-ch runs aa follows: 

"Undoubtedly, a Court c '.Jnfr.mteJ vrith tho l'Jlea of aupcri~r ol'dGrs 
adduced in justifico.tion of' o. wor cri1:1e is boun.1 to tr.ke into coouicl.Elro.tL,u 
the fact • • • • that an act otherwise or.uuntin;-: to a. wor crir:lG raAY ho.ve 
b~en executed in obcd.i.ence 1;._, ·.m:.ers c :mcoiv~d as a r:ieasure of reprisals. 
Such circwn3tances are probe.uly in theusolvea sufficient to divest the 
act of the stigr.ta of a war crioo". 

Profe ssor Lautcrpacht has olab.)rR.tG•l this view :3 ::n:1ev,hat in the course 

of o.n nrticle entitlc1l: Tho Lav, of Nntbn:;1 a.nd The Punish."luht of War Cr:i.r:ies 

in The British Year ook of Intermti mal Law :f'~r 1944 (pP...JJ0 3 58 - 95 ). ---- . - -----

• 

------·-------------------------.. 
(1) Trial of Gen ral Anton Doatlcr, Ceforo a Military Co1:J1:dssion at Rome, 

froc 8th - 12th Octo bcr, 1945 • 

-
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Part of his pasaAJ,:o on The Effect of the Operations ot Reprisals runs 

u followa1 

"T~ elecent of reprisals a\Y have a significant o.n<l perplexing bearing 
upon the plea at suporior orclers. It has been sh ::>wn that the strength ot tho 
plea of superior ardors is conditbood by the degroe of heinousness ot the 
ott'enoe and its approxi1.1:.~ti .:in to a ca.Don orir.\O apparently divorced both 
t'roc belligerent necessity and f'ron oler.ientnry oonsidBro.tiuns of hurannity. 
But the force ot this la.tter o;.>naidero.ti,,n may beoarae oonaiderably icpD.ired -
though never totally elir.drwr:,1 • when the act has been ::>rdered, or _ .pre­
sented to the auborclin~te a.a ho.vlng been ordered, in pursUMoe of repriso.ls 
a.go.inst o. sir.lilo.r or idcntioal crioe c01:o:!.tted by the adv(;rso.ry. The 
subordinato 1.1q be expected, v.hen c .mfr:)nte<l with nn order utterly and 
palpably contecptu\)ua of law and hur.wii ty alike, t o assert, at the risk 
of his own lite, his own sto.ndard -Jf law and li 'IOral.ity. This is an exacting 
though unavoidable test. But n::> such independence ;.>f convicti ::>n and 
action co.,y invariably be expected in cases where the soluiC;r or '->ffioer ia 
confronted with a. C -J,:JLio.nd ..)r derill[; en net ac'!lJi ttedly illegal ond cruel but 
issued as a repriso.l flgO.inst tho s i r.li.lnriy revrehcnsible c~nduct of the 
adversnry. We CDJ c.ttribute to the ncoueed a rudiuentary knowledge of 
the law and an elcfJf.;ntru-y standard i:,f r.10ro.lity, but it ~ be more difficult 
to e~,eot hie t o be in 1neseesi.:m of the necessary informa.ti::m to enable him 
to juc.l{~e the lawfulness of the retaliatory J"ilensures in question in r elation 
to the circUL1Stanccs allogod to have eiven riso t:> them." 

Jud.go I,arssen, delivcri11B the juc.l@ilent of the Norwegian Supreme Court 

on the appeal of KrirlinalsekretHr Bruns run two others against the death 

sentences passed on ther.1 by the Eidsivo.ting Lagpannsrett on March 20th, 

1946, made certain r ecarks which throw li~ht ·.:m the question of the 

adr.tissibility of the defence of JagitiJJ~te repriso.ls. J\lclue Laresen said 

that it had not been ~stablishod that the o.cts ~f torture of which the 

accused had been f ounil t.;uil ty had ~.IElcm oan- i ed out o.s reprisals. Reprise.ls 

were general]¥ unclorstood t~ ain at chnnging the a dversary's oonauot and 

f~rcing hie to keep t o the• genero.lly oooepted rules of lnwt'ul worfo.re. If 

, this aic were .to be o.chiovecl, the r e~ieals r:rust be oade public and announced 

o.s such. l)Jrine the wholv of the occupnti·:m there v,a.s no inclication f'rora the 

German side to the effect that the i r acto ::>f t :>rturc were to be recarcled as 
(to \'hioh the victims had belonged). 

reprisals against the Un ' or er ound Mili t e.ry Orgruiis ation/ They appeared to be 

German police mec.sw.·os L'eeigned t :, extort cluri ne interrognti~ns inforranti .)n 

Yhich coul<l be used to punish people or coul<l eventually have l eo.c! to r eal 

reprisal.a to stop activi ties about which inf'orrJnt iJn w~s bai neu. The method 

of • versohart'te Vernehr.,u~' was n0thing but n G0 rmnn r ..,utinc police raethod and 

could, therefore, n~t be regarded as a r eprisal. 

In Judge Larseorl's opi niJ n it was n t, t herefor e , n~c0ssary t o deal with 
the question v.hothcr the vori~us act s 0f t he i 1il i tnry Oree.rd.s nt i...m wer e c,.:mtrary 
t o InternntionAl Law t::u~l v,hethc:r as such they j us t i f iol r 0 pr isals . 

Brigaclier-{'zencro.l 'l'elf.)r d Taylor, United St fltes Chief of 
Crimes, in the sp.-;oc h to vthich r efer ence ha s a l.ready be n ran ~ 
deal. i n3 with r ens Jns why t he rul s uf worfare; o.r n:> t ;. .>r ' hi 
to-di\Y, s aid that1 

C· urwel for War 
(s · p .4J.), in 

h ly r s1 cte 
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11~ otho 1·-..ns ,.m is thnt tho po.rtio.l c <li.ticntbna of the lmra ot 

war ure sil(,nt ..>r ru:i!Ji .. :u ms un Ll011Y ir.JpOrtont ootters. The Hoaue 
c )nventi -,ns, for exru:iple, st:13 nothiJ'l[; explicit· about the ta.kinrs or 
oxooution of hoataeos in oooupiod tcrritoriosJ international ponal law 
on this r-mbjoct cn.n bo, aid !a, iippl1od tc-~ wt.Jre it ta quito oloui 
that o.troo-t tios qui to boyond tho bounda ot military noooaaity haw 1 
boon colllid.ttod, rut in oloaor oaaos wo ~ lott lArSoly to the apooula-
tions of logal scholars, v:1.thout much practiool. guidanooe Pram tho 
stari'··X>int ot intornal. ponal law, wa a.ro not nuoh bottor ott. fbo 
J.morioo.n military manuul, for oxample, tells ws that hoataeoa m,q be · ·· 
oxoouto<l, but doou oot g:l.vo tm soldior 11110h guidonoo aa to whan am 
undor who.t oiroumstancos suoh oxeoutiona JD&¥ bo logitime.to. Tho 
intomal mili tnr.v lo.w o( qthor importont oountriea 1a aUont on this 
1'\.lm.amantru. 41est.ion. "l 1 J 

It will, o~ ooursa, be rorm>mberod that tbs Gonove. Pr1aomra ot 

War Oonvontion, ..\rtiolo 2, forbids tho taking ot ~r1ao;ia ago.inst 

prisonors of v.n.r~ 

Otmr trials Y,hich a.ro rolovant a.re the trial ot Wilhelm I.d.at am 

11 others , (Subsequ~nt Prooeodings No.7); British trials ot Kari Marta 

von Behran and or Gonoral Sooge:1" an:1 5 othors, ( mentiomd previowsly) 

and tho trial of Eberhard ,von Maokonaen ond Kurt Maolzor, triad by 

British Military Ccw-t at Romo from 18th to JOth N0 vonbor 1946 • 

.7..! Tho Dc3f£!1Co of Mietako of Lo.w. 

In gonoral, mistake of !!! is rot rogo.rdod aa an oxowso. . 1 

It is a rulo of .English lav, that ignoranoe of tho lo.w is oot an 
t 

oxcuso: IJIDOI:t:i!!.ia juris nominem excusat. Tbs.re is some littlo 

in:licati.on, n:,vrovor, that this prinoiple, wbon applied in 1IIU" orimo 

trials, is mt roga.r48d univoraal.ly aa boing in all oaaea atzi:otly 

entoroablo. Ttua, Opponheim-Lauterpacht, Interna.t1opal Law1 6th 

Edition (Rovisod), pp.452-3, statos that "a Ccurt oontrontod with tho 

ploo. of superior orders adduced in justification ot a war o.rime is 

bound to talw into consideration the f aot • • • thllt fa momber of tbs 

· o.nnod f~rcosJ ca.nnot, in oonditiona of war diaoiplino, bo expected to 

weigh scrupulously tm legal roorits of tho ordor rooeiwd." 

In tho triaJ. of J-.o.,:-1 Buck and 10 othora bof'oro a Britiah Military 

C,:,urt at Wuppe~ol, from 6th to 10th Ma.Y 1946, the Judge :~dvooate, in 

his surmning up, oa.ic.. t hat tho O·;urt must aslc itsolf2 "'fhat did e~h ot 

these a.ccuso kn :; about tho rights of a prisoner of war? That is a 

ttor of t'ac'.; ·1pun whidl tho oourt has to make up its mind. Tho 

ccurt m.1.,Y 1011 "t r. nk t o.t these roon a.ro oot l awyore2 tooy rrs::, not haw 

of ti o H.1,_,1"1\.10 Convontion or tho Goneva Oonwntion; they IDl\Y 

11 

, 

-
I 
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not havo aoen &J\Y book of' railitQrY law upon the aubjectJ but the 

court hAa to oonaider whether oen who are serving either as soldiers or 

in proxii:dty to solcliera know o.s a matter of the general tacts ot 

r.1Uitar,y lite whether a prisoner of' war II.as certan rights e.m whether 

one ot ·theae rights ia not, when .capt~d, to security tor hia person. 

It l; a question ot taot for 19u. "(l) 

In the Trial ot Heinz Eck and Four Othors by a British Militnry Court, 

Haciburg, 17th - 20th October, 1945, _(The Peleus Trinl), four of the accused 

relied on the plea of superior orclers against a charge of' killing the 

survivors ot a sunken ship. Professor Wogner, Defence Counsel tor the 

aooused as a whole, pointed out that &laJ\Y rules of Internati.mol Law were 

rather vague and uncertain. Qould one l!t;cide to find an indiviclual 

guilty of haviDB violated a rule of Internativnol. Law if the States 

thecselvea had always quarrelled a.bout that rule, its meaning am bearina, 

if they had never rec.lly approached recognising it in coCDOn practice 

and hardly knew W\}'thing precise concerning it? If the States clid not 

know, how could the individual know? Counsel then went on to clai.D 

that c..>nfuaion existed in aany branches of Internati.)nal Law including that 

relating to superior orders. 

In his &U&'Ding up th.e Jucl,ao Advocnte saicla "It is quite obvivus that 

no sailor and no soldier oan carr,y _with hie a library of internatiJr.Ll. law, 

or have _iacliate access to a professor in tho.t subject Mo cnn_ tell hm 

whether or not a po.rticular cocr.iond is a lawful one• If this were a 

case which involved th';) careful c >nsiderati .;n of questi..>ns of 1nterno.t1onal 

law as to v.hether ~r not tho cor:LlO.lld to fire at helpless survivors strugglins 

·1n the nter was lawful, you might well think it would n~t be fnir to hold 

any of the aubordinAte accused in this caac responsible for what they are 

alleged to have d.Jne." 

(He then went 1Jn: "But is it nc, t fairly obvious to you that it' in faot 

~he carrying out of Eok'e cor.raand involved the killing of these helpless 

(1) Italics inserted. 
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surv.i.vors> it w ~ •J a lawful cor.JJand, o.nd that it r.iust have beon 

obVious tv the most rut!imentary intelligence that it waa not a lawful 

cor:r.ia.rld, and that those v.ho did that shooti~ are not to be exouaed tar 

doing it upon the erourxl of superior orde~~?"). 

For a 1ut her instance in which the uefence has not proved auooeaatul, 

aee the Cana linn trial of Robert Imlzer am. Two Others, wentioned above. 

8. The De.fence of Afj_stake of Fo.ct --.. -~-....__,_~---._;_.....,, ...... __,;__,__,;....., 

Mistnke of f.~ L1£\Y, however, c~nstitute n defence just as it~ 

: n a trial before the ordinary runici11al cuurts. 

In the t.rial of Karl Buck and Ten Others, the counsel acting for 

the · ... cuse: ,: in gen01·aJ. p inted out that in Gercnl\Y there has been mt 

only c.Jurt s •~r:,t.ll·ti <JJ. Jut alaG :'so-calloc.1 S.S. and police courts for 

Gerrae.n p x·s ms and me1.11 ers of the S.S." He clniraecl that the 

interr;.igat.l ... ms uf' the:. vict i r.1s (l) by one Koranandef'Uhror Ernst, on whoae 

rep0rts D:c. Issolhors t o.cted in uecid.i11J :m the fat-a of the viotics, 

constitutud a tx-ial by too Security Police. The accused.,who obeyed 

·che l uttc , huJ. had n.., other infon:10.tbn on the matter than that the 

pris .mers no.d beon t1•j.cd o.nd C'Jncl.cr.mecl, o.n<l had noted on that assumption. 

They had 
11
n ither the sense for technicalities nor the raental a.bilitiea 

to look c10eper i.nto thia CO.l;je". The prosecutor, on the other hand, 

subnitted that the 11itEJro.ti m of all tro.ccs ~ the 9ri;:1e nnd tho step• 

taken by the occusei:.. to su1Jpresa all knowlecll;e of tho orir.-ie belied a,zy 

contentioH tho.t they thought thl:t they wore :vcrforuillB a le,1ol execution. 

Lawful exec.:utl m s diu not tnke place in woods, nor Vlvre thoso shot 

buried in bomb craters with their valuables, clothing _ancl iuentity 

r.:iarki. ."{s reooved . 

(1) 

'.I.'o the Ju c i. v01.;at e there aeeoed to bo 

• • • • •- - • • -•~ • • • • - ww,. - • • - •--••-----------------

The v~ct i:~ ~~J~ 
oerto.i n ch 

Hioh nnd Uni teu States pria :mcrs of wnr , .. o.nd . 
ti ? l .o?.a • 
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DO ovWoDoc> that tno viotims wol'fJ ovor triod botoro a Courie Dr. 

Iseolhorst hod allid that thoy woro ·eontenood by dooiaion ot Bnwt and 

"not thmugh a oourt". It his ovtdonoo waa believed, they nl'fJ 

oordomned aa a rosult ot an odmini.atratiw deoiaion and not attar e. 

trial. 

Aaauming that oo-oporation botW'8on oortoin of tho 'Viotima ar¥l 

tho Maquis was not ex>ntrary to tho lawa and usages of war and assuming 
(1) . 

that tho original Flinrerbet'otu wru, contrary to Intorne.tional IAw, tho 

cpoation wbothor or nc,t the deooasod hod e ver boon subjootod to trial 

to find whether thoy. oame within the aoope ot tho latter would hardly 

aoom relevant to· tho question of tho logali ty ot the exeoutiona. On 

tho othor ham, oould it haw been shown ttw.t a b:,da fide iJnpNasion 

bad oxistod 1n tho minds of tho aoousod that the exeoution was th.e 

oonaequonoo ot a trial in whioh tho Viotima had beon legnlly oondomned 

to doatn, the plea of miatako of faot, wbioh tho dofonoe raiaod, might 

well haw boen effootive. In tho oircumBtanooa ot tho oaae, harrove.r, 

tho Oourt did rot see fit to allow it. 

Aiiso relevant are tho following& tbJ trial of Sub-Lt. Hidoo 

Katey-ama am 2 otb:Jrs before an Australian Military Court at Mc,rot,u 

from 25th to 28th F8 bruary 194.6J triAl of Capt. Toma Ikeba Md 2 othBra 

ootore an .. \ustrtllian Military Court o,t Rabaul ·on 14th and 15th Mtw, 

1946;. th.a Neuongonme Ooncentration Ca,np trial; tho trial of Joaef 16.lth 

and 5 others before a British Military Court at Wuppertal on 4th am 

5th JW18 1946; tho tricu. of Hoinrioh IQ.oin lll'¥l 14 others before a 

British Military Court at Wuppertlll. on 22m to 25th~ 1946; Md the 

trial of Karl Maria. von Behren rm ntioned o.bow. 

9. Self Def!99! 

Not uMatural.ly, a plea of self dafenoo ~ aleo be suooossfully 

rut forward _in aiitabl.e oircwnatanooe in war oriJna trial.a. 

Trial.a v,hioh are relevant in this oonneo~ion a.re: the trial. of 

Yamamoto Ohu.saburo before a Britisn iUi1;a.rlJ Court at Kuala Lumpur 

on 30th JM\nr.f a.ni 1st February 1946 (plea unsuooeesf'ul)1 the trial 

of Erioh Weiss and Wilhelm Munde before an Juoorioan General Mi.li tary 

{l) See D.)cur.ient III/ll2, pp, 50 - 51. The Defence clai::ied that there 
was evidence tho.t th victir. of the sh.>oting had established such c:>nt!lOt 
with the Maquis and with "T .Tiorista" as t brine ther.i within the aoope 
of the llUhrerbefehl, o.nd thlJt o "security pulic case" precee.ed the execution. 
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Cow-t at lu.dwigaburg on 9th and 10th November 191+5 (plea auoooaatu:L) 1 

the trial ot Goorg Hitzer bet'o~ an ..unorioan Gonoro.l JW. itary Qowm­

mnt Oourt at Ludwigeburg · on ll th ~b 19lt.6 and the 08'Mld1an tria.la 

ot Johann Heitz and Robert Holzer oni 2 ott¥Jrs, mentioned proviouall'e· 

R• atcms or ffl APWPP 

/tt THI TIMI o, TRitI2-r 

Tho toxt ot the eaotion on tho righta ot tho aoouaod at tbo tillD 

ot trial 1a oontained in Dooument III/l.12, PP•.57 - W.. 

. . 

. : 

•, 

, 

I 
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HUMAN RIGHrS REPQR,r; PRELIMINbRX-PAPERS • 

. INFCJUJATI<Ji ARISING t,!CM TRIALS !fflIJ> BJ 
FR»fCH OOURrS • 

We.r ~ala. 

.Rapporteur, Dr, R, Zivkovi6. 

The int'ormution oontained in this 
doollllCnt arises from trinls ot war orim­
innls and of Qliilings o.rn traitors held 
by Fronoh courts. · 

It is aubmitted for inaertic;m 1n the 
appropriate parts of 1lhe Report, \there it 
onn be conveniently split according to. the 
oubjeot .and merged with the texts prepared 
by other rapporteurs • . 

l 

Notes on Sources. 

1. The Frenoh authorities have submitted up to date 
. .\ . 

docn.nents conoernin'g a total of lJ6 oanpleted ~rials·1of war 

or:1m1na.ls held before French military Tribunals. 

Tito min bulk ot these Trinlo contains int'oimation of 

little interest for the Report. It deals with al.ear wnr 

crimes oases ot a. oOOJllon type, whose protection 1n inteffil.tioral 

law is wnisputed and is exemplified in numerfus• trials of both 

the distant and most recent past. The French Tri~s under 

review concern mainly criminal acts such as murder, ill­

treatment or torture, at¥l offences .of a less brutal character, 

such as pillage. Tho victims of these crimes include the 

oivili.an ,popula.tion a rd meni:>crs of the ormcl forces, most¼ of 

French, but also of ~er llieid natiOt;lali ty. The humnn 

;rights involved, who:ie protection in positive l a.w is amply 

evidenced by the above trials, include the right to life, the 

right to health and bodily inteerity, the right to fair trial 

and the right to property, 

.. 
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There o.re only caupa.ratively few triala which con- , 

tain intormatia1 of partioulnr interest. TbOse oonoorn leas 

orthodox types of ottenoea, and/ or 1mplioato victims or 

aooused whose legnl status is woith be:lng noted in oonnootion 

\Tith. the qu.ation ot the jurisdiction of the Courts. A 

number deal with o iroumstanoes atfeoting the question ot the 

pe~so~ ~il~ ot the aoousod, suoh ns \'71.th violations oonmitted 

in tho oourae ot alleged reprisals and upon superior orders. . . 
They are dealt \'71.th in the ti.rat part of this doO\lllOnt, 

2. No ott:lo:lnl documents oonoem:lng the trial ot quislings 

and tro.:S:tors by the ·French oourta have been submitted to the 

United Natdona War Crimes Oallnisaion., exoepting incidental. 

oases ~ncluded in the \78.r crimes trials ot no value for the 

report, 

... _, ... , 

Ho,vever, it has been possible to obtain an unoff:loW, 

account of the tr:lnl of Pierre Laval, published in the tom ot 
, 

a book which almost exclusively reprodUQes a verbatim• record ot 

the prooeodings of the Court, ( 1 ) The perusal ot this reoord 

has proved that Lavnl•s trial is of limited va.luo to the Report. 

The nnin objeot of tho Trial was the treasonable aotivity ot 

the aoousec\, taken in itself, so thnt the prosecutor and the 

Court fooussed their prooeedings upon the _ count of high treas~n, 

relegating to a secondary plo.ne such violations of hunan rights 

as had been conmitted by the defendant inoiclentnl to his 

treasonable nots, 

To the extent to ,mi.oh such violations were considered , 

by ~he Court, o.nd only for_ the sake of putting this on record, they 

are dealt with in too second po.rt of this paper. 

An obvious gap in the souroes of info:nnaticn ~vailable 

in connection with the trial of quislings and trnitors in Fro.me 

., 

(i) Oolleotion des gr!lJl(ls prooos oontemparo.ins publiee sous la d.,1.rcotion 
de ltlur:loe Gargon, ~ Prccbs Laval, Compte-rendu st~nogrnphique, 
»iitions Albin Michel, Fnr~s, 194-6. 
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.. ,. 
oonoerna the trinl ot Mar&chal ~tain. A book aimilar to the 

one regarding Laval has boen publiahed, but is out of print for 

the time being. Q-ie io lett to wonder whether this trial io 

ot. more signifioanoo to the HuJ!Wl Rights Report than Lavnl• s . . . 
trial • 

Pl@ I. 

Tho · Wnsner Oa.ae. . 

3. The trial. which contains the most interesting inf crmnti<m 

is · that of Robert Heinrich Wagner, former Go.uleiter or Alsaoe, 

aD} of several other Germans, (1) prosecuted with Mm. 

Qlp.rges. 

i... Wagner was 1"11.oted and ocnvioted oo four counts: fer 

having "provokBd Frenotmen to bear arms agair\at Prance•; t er 

having enlisted French nationals in the anned forces• Of a 

foreign power at war v,ith France"; fer violAti->ns ot "inclividuol. 

freedan"; and tor "acmplioity in murder". The first tvro · 

counts fall in line with the oftonoe ot •oom_pulsory enliatmont 

of soldiers among the inhabitants or' occupied tt3rritory",.~e 

fomulated in the list of war crimes dra,m up by the 1919 

• Cvrrmission on Responsibilities.. ViolatiJ!lS of "individuD.l . . 

treed.an" were exemplified in mass deportations of Ale£\tians 

nnd Jews 'frcn Alsaoe~ Md finally, the ohargo of "oOOJPlioity 

in iwr_µer" was submit~ed: (a) for "jl,liioial. _mur~rs" of French 

11atiouil.'Bwb:>res1sttK1 enlistment in the German arrl\Y · nni were 

tried as deserters; (b) for the ld.lli~ of French and_ other allied 

nationals in other oonneations. 

(1) 
Roferenoea t o doounents or' French trinlo aro made by giving 

?¼umbers of the Registry of the Unit d Nations War Orirnos Oomniaaion. 
Tho trial _of 'r7a.gner benro the number FR.47 • The judL100nt was pro­
nounced by the Military Trio~~l at Strnsbuurc on 23rd April 19't6. 
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Genooide. 

5. Most of these ohnrgca, o.pnrt fraia being deo.lt with eeparatei,, 

were also presented in n ceneral statement of the Proaooutor • 

. Thia statement contains oortflin elemonts oonneoted w 1th th~ orimp 

ot ~genocide" as defined in the resolution adopted by the General 
I 

.(\saembly of the United l'btions cm 11th December 194,6 (1) run as 

.prosecuted ucfore the Nuremb~rg Tribunal against the Major 

German Wnr Criminnls wxler Article 6 ( o) of the Nuremberg 

Charter. · ( 2.) The proseoutor <lid not mo.kB of this sto.temont a 

sepnrate ohnrge, neithei' did ho make. reference to 93nocide, but 

he submitted it as tne -general oriminnl policy pursuant to wh:iob 

the defendant perpetrateu 100st of the above orimos in order to 

achieve o. · ooorplete Gennaniso.tion Of Alsace. 

the following are sane typical passages fran the 

Indictment in this oonneotion~ 

"Genocide i s a deni.nl of the right of existence of entire 
hunnn groups, as hanioide is the denial of the right to live 
of individw>J. hunnn beings ••• The Genero.l Assembly, therefore, 
attirma that genocide is o. crime wider internationlll law whioh 
the civilised world oorxlemns, a1rl for the oormdssion of whi.Oh 
'prinal.palo am aooauplioes - whether private individuals, 
publio officials or atatesroon, and \m.ether the orime is oomnitted 
on religious, racinl., poli:t;iool or any other groun::ls - are • 
punishable". 

(2) 
ct. Irdiaboont of the prosecutors, Oount Three, (a), 

para. 2, ~here it is stated: 

-rhey conducted deliber at e and systenntio genooide,.viz., 
the extermination of r acia l ~ d· national groops, ae;,.inst the 
civilian populations of certa in occupied t erritories in order 
to destroy particular races and alAsses of pe~ple .and ~a~~onal, 
racial or r eligious groups, •• ., " · 
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• • ·•P .Brcmab inaori1ti~na. disapreo~ even ill 

.YiJ.l.ageaJ pers~ nwoos were &'Ol'IIWlised, l'rench 
mom.aenta wero takon o.woy or clostroyedJ. •• tbe Pronoh 
~age was el.iminnted both tran administrative 
1nat1tut1ona, and fran publio uae; Gemo.n rao1al 
legialation. vaa introduood, •.•• Jews wertJ expelled as 

·' 

woU as nationals whan the Gormo.n outhcr:lt.ies treated 
as intruders, The property ot politioBl assooio.tiona 
and Jewish propertywre oontiSOflted as well aa 
property aoqu:lred atter llthNovoni>or 1918 ••• Nui 
tuition was :lnmecliate~ :lntroduof>d in aohoola and 

. universities,., only Ge1'ffltlll8 hod bright to teaob; •• 
In 1941 the Jlrenob trano was withdrawn; ocnp\Jsory 
labour wne introduced ••• Variou.s decrees made applio­
D.ble Gel'DNl peml and o1v11 law, eoonanio and firuul­
oial legislation, an::1 spooial law relnting t'O 
political or:Lmes., .Prom August 1942 •• ,military servioe 
was made oanpulsory ••• wa.gner decided to trnnafor 
Alsatians inside the Reioh. Over 1+0,000 were interned 
in the oaq, of Sohirmerk. •• N\jneroua ya.mg men were 
shot tor hnving retused to serve in the Wehrmaoht, 
\]hen the rosia,tanoe to the oanp\leory military enliatment 
grew, 'Wagner did not hesitato to victimise the 
families TI'hioh ,,ero deported t o Germany. He inter-

. fered • th the n.dministration ~ justice, ~ ving 
orders as to the punishnents the ·proseou.tore had to 
request ruxl the judsros had to impose in oo.sos oon­
siderod to bo pnrtioularly sericus". 

The Speoitio Or:lmos. 

6. The a.onviotiop of Uagnor for oompulsory enlistment and tar 

deportat~on of those resisting it am of their families, as weU 

as ot the Jews,sbonno feature of pa.rtioular interest, ap(Lrt 

from the tact that in this oaso, as in all otoor trials held by 

J'renoh Courts, the accent was more on the ;n.ol.ation or the genera1 

prov:Laions of the Frffloh penal code, than on tho laws ot war. • It 

is due to this taot that Wagner ,vas f01..1nl guilty, on the one hand, 
. . . 

of having "prc,vpked Frenchmen to bear arms agninst Franoo," nm 

of having ~enlisted Frenchmen in the Germon al'IOOd forces while 

Germany was at war with Frnnoe", nm on the oth~r haoo, of 

~ving "i;rbitrarily deprived Fre~ohmen of their freedan". All 

these qualifications formally fit l'rith the French no.tional l n.w 

as contained in the Penal Code and a s interpreted Md developed 

for the purpose of war crL"lleB trials in the Orgtnnnoe of 28th 

.. 
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August, 1944. (1) 
• 

·7. The OCClviotion ot Wagner tar Iha ·•~wio1al tllll'der" ot 

Prenoh aa.tionals ia, in ocatrast vttb the other omrges, a 

oanparative novolty both in national 41¥\ intemnticaol law, and 

hi• oase is in this respect o. good instance ani illustration. 

The Court established that on several oooasions 

\7agner violnted the right to fair trial ot Prenoh citizens \$0 

did not oaaply with oanpulsory enlistment in tho Geiman taroes. 

Ch -all these oooasions the violatioa:i was oamd.tted in that Wagner 

inatl"UOted the proseoutora what pwd.sment to request and 

imposed upon the .1udeea the sentence to be ·pronounoed by them :ln 

the trial ot suoh French citizens. In one ot two speoifio oases 

aubm:l:tted, oonoerning a TModor \11tz, the officer in <ilarge at 
' . . . . 

the proseoutlon wns· of the op;lnion that the ottenoe deserved 8 

yeo.rs 1mprisQ111D8nt. This prose~tor ~nt o~ leave and was 
. ' 

replaced by another who, jointly with the President ot 1ne 

Court, aoted upon i7agner• s instructions. The result· vai that 

the defendant wo.s sentenoed to death and executed. 

Similar nots were established in the seo~d case, involving 

14, accuaed, who attempted to escape trooi Alsace to Switzerlonl, 

including two minors of 18, and who were all sentenced to death 

and exeO\_:ltod when TJagner interf erod. 

By admitting the nbOY'e on.sea ns representing "illegal 

trials" am. oonvioting l7agncr on this oount, the Court I s sentenoe 

was pronounoecl f'or the violation of two fundamental rights: the 

right to f'nir trial of' any individual, however 8).lilty, and the 

right to in:iependent oourts of law belonging to any ocoupiod country 

under international standnrds of justioe. 

(1) 
The teo~que chosen in the said Ordinance was to qualify 

speoifio acts otherwise recoenised as war crimes under the rules at inter­
natioml law as being covered by French national lnw. This was done in 
particular by expressly extending the scope of the natioonl law to aioh 
aots o.s could raise doubts or uncertainty vii.thin the imaning or tw 
provisions or the Penal Code am. the Code of Military Justioo. See 
Art. 2 of the Ordinonoe. 
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other Op.sos. 

8, A mDber ot J'renoh trials throrr light upon oertain 

quoations whiob are of more importanoe within the tield ot 

tuna.n rights llhoeo proteotion in 1ntemational peno.l law 1a 

not .dOllbttul, than fo"t the problem ot wbnt human rights are in 

t~ protected, · They oan be grouped o.s follows: 

Repr:laals: 

9, In a maber of · trials, various crimes m,re perpetrated by 

Geiman soldiers allegedly as a •reprisal" tor offences oamd.tted 

by Jrenah nationals o.gainst members ot the German foroes, Tnttae 

oru.ea wero generally of the "murdor" type, and the Frenoh 

. . natioMJ,a whan tho Gennan,1 treo.ted as having provoked "repriaola • 

were mos~ly memb~rs of the Prenoh Reaistnnoo Movement, who otten 

ooa4uoted military operations o.~inst _the Gorman Wtits stationed 

1n Pranoe, The victims wore invariably Prenoh local inhab~:tama, 
quite imooent of the alleged ottenoes whioh were ooornitted 

by members ot the Resistanoe Kovement, · 
'. 

In all these oases, the Prench Tribunnls town the 

aoouaed (9.lilty ot acts "not justified by tho laws and oustoma '1 

war" and oamemned than to heavy penalties, ~.noludin , oapital 

punishment, 

The following trial oa.n be regarded a.a o. pattern <nae (i) I 

On 20th August, 1944, roomers of tho Prenoh Poroes at 

the Interior · (PPI) , attp.olood St. Girona and on this occasion 

engaged a battle ngainst a Gennnn oolwnn in the neighbourhood ot 

a viUAge oallod Rimont, The inho.bi tants of tho villnge formed a 

"bane guard" of' 23 men and had the assistance of J Spaniards, 

med>ers ot the PFI. This small f oroe resisted the o.dvanoe ot tho 

German troops tar sctveral hours· o.m then retref.\ted, t7hile a large 

(1) . . .. 
Trial of Lt, mll'm and , othoru. Judpnt pronounced by the 

Mili~y Tribunal at Toulouse on l~~.h. April J.946. 111. 45, 

• 
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runber of inho.bit_nnts took ·retuge 1n the nearby wocxla, When 

· entering the village the· Gormon oanmom1ng ottioer gave orders 

to set Cll ·tire the houses am to shoot all. o:S.viliNW OY91' 14 

~are · of ·age. 152 houses were burnt domi out 'ot a total ot 

169, am 9 oivilioria.' vere ·captured and shot ~n.·b spot. In 

addition to this two old men, of 70 and . 72 yea.rs ot age, were 

deliberately kµled while trying to .,,t out of t.he v.Ulllge, 

During the trinl it wo.s established that none of the victims 

took pnrt in the armed resistanoo, . '. 
. Although tho Prenoh TribW1als _'clo not. furnish in their 

I • • • ' 

. Jud.fpl,ents an aooount of the reasons for ,mioh they ho.ve fowrl a. 

defendnnt guilty in the given set of oir0U1Utanoea, tho sentonoes 

in this type of oa~e imply tho tolloring oonolusiona1 

( 1) In all oases W'¥ler review· there were in f aot 

no "reprisals" in the propor · sonse, but merely· arbitrary aots 

of revenge asa,inst oo-nn.tionals' of those who fought ago.inst 
. - . . 

members ot the oocupying forces, This is .an important distinotic::11 

sinoe it is always possible to label atrooitien as lawful 

reprisals, 88 this Vf~S clone in im~rable instances by the Gennans 
' 

both during ihe first ( 1) run tho s~·oon4 ~rld war, 

(2) . ·· The· Prenoh Tribunals presumably recognised 
., 

fully the status- of '1awtu1 belligerents to mombers o_t the French 

Resistunoe Movemont. ~er the ·tenna ot Article 1 of the Haew; 

Resulations, run troo.ted thoir acts against the Gernnn· forces f\B 

' . . 
military operations OOMUQted ,nthin the limits of tho laws and 

' . 

oustans of~• '- .· ~ o.ots could conseq.iently not represent a 

valid ground for reprisals, unless the French ~tant11 themsi.ves 

were euilty of an offenDe, which was in no oase um.er . .review 

invoked in defence of the aocused, In the above instanoe, the 

(1) 
Of, Oppenheim-Lauterpaoht, International Law, Vol, II, . 
6th IDi tion, p. 44-7, n. 1. 

-~ (\• . ~~ : . ' 

-· ; , ,. ' 
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. reoognitlon was implioifJy oxtanded to thu ad hoc "hano gunrd" 

oonatitutad by tm villager■• ,. , 

· · (3) Presumably in no onaea were the nots nt,dnst tm 
· Germans ooomitted by imividuals not entitled to the status of 

belligerents uuler the HA~ Regulations, This. preaumption is 

important since it o~ be open to disoussion whether ropriaals . 
1n the proper sense ooulcl not be lawfully undertaken aP.P-inst 

non-o<m>ato.nts were serious ot'tonoes against the SC1ourity of 'tile 

o~pying forces pe~etrated by the civili an population propor. ( 1) 

10. Although the issue manti?Ded in the. preceding parae;ra.ph 

under (1) stands out olearly in the taoe . ~ .t~~s, it is sur­

prising to f'1r¥l that in many oases . the Prench Tribunals ma.kD an 

· improper use ot the term "reprisoJ.s•. 

So, for instance, in one oase (a) the tollodng i~ 

' said in the Indictment: "In repriso.ls for the death ot s. D. 

larnOld (a Gestapo man) k~led by the Resistance, Dr. Jeef18 (a 

German) ordered the execution of 7 Frenobnen. The exeoution 

took plaoe on 10th August 1944.,. "• In another onse (3) more 

· than 00 defendants were im_ioted inter alio. for ocnplioity in 

"putting to denth" Prenoh ~tionala •as reprisals• tar the f1e-)lt1ng 

of the French Resiste.noe Movement, SUob· references a ro t 0 be foun:l 
in many other trials unier review in this docunent. 

In all suoh oases, the nUIJber of the Prenoh victims was 

deliberately much bie)ler than tho number of tho Gennnns who lost 

their lives as a result of the Resistance fi~ting. Yet, it is 

a generally admitted rulo that in order to obtnin ~cognition t~ 

(1) . 

(2) Tria l ot G. SCJIONIIE?rm. JudEJnent pronounced by the Militnry Tribwr l 
· at Lyon. on 17th Jiui,.ist 194-5, FR. 8. 

(3) 
Trio.1 of F. HOLS!'EIN aril 23 t her-. Juli1Jlunt r onuunocd y the 

Mill tary Trilnmo.l. at Dijon on 3rcl Februo.ry, 194-7. FH. 95. 
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.aQts .undd.rtolcen in reprisal ns valid 1n intermtionnl l o.w, suoh 

aots nust not be exoessive when oanpared with the aota whiob 

provoked reprisals. (1) In tho above instanoes, there was 
. . 

alway.a o.n utter disproportion to the detriment ot the Prench, 

whim alone is ·suttioient to make these aota invalid e.a lawful 

"reprisals". 

The · only explo.nation is that the Frenoh proseoutora . 
and tribumals used the term in a non-legal sense, ·and when doing 

ao, wanted to oonvey only the :fo.ot ot "revenge" taken against 

innooent peopie. 

The notion .,or · "oanbatant". 

ll. In ~onneotion with the issues mentioned in para. 9 under 

(2) am (3) it is worth noting that in two other t-rials, one o:f 

whi.oh was alsb oonneoted with a lleged reprisals, French trib\UlBls 

hod speoit:lc ·oases ot irregular ooni>atants whan they recolJU.Sed 

as manbers of lawful belligerent units, entitled· to the protection 

of the laws and OWJtans of mlr •. 

( 1} In one case <.2> a: detachment of Ge11Dan marine~ 

captured three· .rrenohnen wenring mainly oiv:l.lin.n clothes, but 

having aome distinctive military signs . as part ·9f their garments, 

or on t.he garments _themselves. One or two had a French tri• 

colour 1?and around the o.rm as worn by members ot the WI am 

one wore an American mili tnry cap. The three men were captured in 

the course ot canbats between Gennan unite aid ro~r Fl'ench 

troops assisted by m&Dbers ot the FFI. · A1l were shot \71.thout 
.... 

trial nm. ,vithout ho.ving oamdtted any offence apart frc;m the 

fact that they fou{#lt w1 th . ams ago.inst Gennnn ~ t s . The 

Tribunal. :f~ the de:fenlants guilty of "murdering three prisoners .. · 
· ' _. , 

(1) 
qt • . Oppenheim-L'.luterpaoht, oPe o1~. j, 249, .P• l+48-lt49. 

(2) 
Tr~ of Col, o. BAUm and 2 others. Jude,nent pronounoed by the 

Milit~ry Tribunnl. at Dijon on 18th October, 1945. FR. 12. 
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ot wur• an:1 oondemnod them to vari.:ua penalties, one ot them to 

death. In doing 10 the Trib,mnl apparently admitted the 

arg.ment of the proaeoution that ,-mnt 1111ttored more tbrul the 

tact that the three captured •n wore aano distinctive aigne, 

wns the t~ •t'b>.t troops ot tho PPI were rosi■tinc tor a whole 
... ., .; ··. . . . 

day ago.inst tho •••. (~) oolwnn, alongside with regulAr Pre~ 

troops., '11.th tho knowledge ot tbe Germana; that they were f'i[jlting 

againat invO.ding troops ,vithout having had the time to or ganiae 

themselves am that, consequently, they were oovered by the N 

Haeue Convention.•• • • 'this was a retcrenco to J.rt. 2 of tho 

Hn.gu.e Regula.tiona, '\lhich covers oivilic.ns "ot o. territory not wner 
oooupe.tion",· who to.lee up arms to resiat the. i~o.cling troops \vitb-. ' 
out having had time to orgnnise themselves 1n aooort\anoe '71th . . 

Art. 1, if they et,.rry a.nns openly, c..nd it 1;hey respect the laws 

c.nc1 ouatans of tm.r"• In this case the Trib~l est:l.blisbed in 

addition the.t the ohiet defendant tried to invoke the rie}lt to 

·. •reprise.la~ by submittine in his det'eneo tMt he ho.d ordered tM 

•hoo~ing of oaptured Frenoh oanbat&nts only it they reamed 
,· .' ·. ', :· 

. ~isJiting. 

(2) In the second case (1) ·two membe~a of the Frendl · 

Resistance Movement nttaoked a small Geninn outpost \rl.th the 

lit · intention ot makinCJ prisoners am bringing them to their hend.• 

quarters, They tailed and were instoad captured thelDBelvcs, one 

of them ha'VinB been wounded. Both hacl oivilinn clothes, but 

one wore a tricolour band a.rOUD.'l his arm and n tricolour badge in 

his buttonhole. The aoouae,1 denied llllvinc. ?otioet these dis• 
.. ' 

tinotive sis,us and invoked in hi.a defence _an oroor by H1,tler to 

shoot &\Dml8.l'ily n11 iITegular c~ato.nts. The Trib~~ fouoo 

the defendant guilty of mruislau£jlter •flnot justified by . the laws 

( 1) . 
Trio.l of Lt. ·,1. Kretzaohmar. Jw.eJ118nt ·pronounoed by 1ho 

Kilito.ry Tribunol at J~ 0 ers, • on tlw 25th March 1946, F'rt. 41, 
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ntxl ouatallS ot oo.r" and comemnod Ida -:to denth. It 1a to bo 

aaa\Ded that the Tribunal admittod the Proaooutor•s plea whiob 

was entireq bnaed on the existence ot the diatinotive tri• 

colour signs am that, as inthe previous oa.se, it treated the 

viotima aa prisoners ot uar entitled to the proteotiCll ot inte~ 

national lm1. 

12. The above two trial.a o.re an illuatratiai ot the ways in 

vlhioh it io possible to interpret the meaning ot Article 1 

an1 2 ot the Hague Regulations, and to extend reoogniticm to h\aan 

rights 1n war time 1n oases "here a no.rr<M interpretation would 

have led to the opposite result, 

Superior orders. 

lJ. In sevoral trials Prenoh tribunal.a dealt with tbs plea ot 

superior orders. In a number of oo.ses they dismissed it ol.• 

together am did not admit it 1n mitigation ot pwu.sbment, 

In one oe.se ( 1 ) the aooused was a low-r«\1lking meat>er 

ot ;the Gestapo (RottentUhrer) charged with having perscmal.13 

exeouted a 11UD1Der of Frenchmen, In one instance he killed the 

viotim by malc1ng him wo.lk in froot ot him aid by shooting him 

in the baok while walking. In another instance he was a 

memer ot a tiring squad which used Dren eµns to kill the viotims, 

all of whan were executed t:>nly in revenge tor the .denth of a 

Gestapo man, being themselves cmrpleteq imooont of any otfenoe, 

In both instances the ooouaed ooomitted the crlmes on the 

orders ot his euporior officers. The Tribunal foom tum eµilty 

without extenllllt1ng oiroumsto.noes o.fd sentenced him to death. 

In the case mentioned above , para . 11, umer ( 1), the 

ohiet defendant pl eaded not guilty of having put to death 

( 1) 
Trial of G. Sohonheiter. Jud8J!lent pronounced by the 

Military Tribunal nt Lyon on 17th August, 1945. FR. 8. 
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. . 
oaptured members ot1he ~I, by :retorring to nn' order ot Hitler 

ot April l9'tlt, that o.ll 1rre@ll.ar oombtltants should be shot when 

oaptured. However, o.t the same time tho defendant rdmitted · 

that in his personal opinion this order ought not to have been 

oo.n'ied out against oarbatnnts with whan the 'tight hAd been 

going oo tor a day, 11s rma the oase in this trio.l. Tho OJurt 

diemissed the plea nnd oondemnod the defendMt to death tor 
\' . . ·' 

ho.Ying orde~ekilling ot the three prisoners. 

l4. In other oase■ Prenoh Tribunal.a admitted· tho plec. of 

superior orders in mitigo.tion of punishment·. 

In the trial ot ,.Ulhelm KAU< ( 1) the defendant rlB.s 

· charged \7.l.th hnving ta.ken part in the killing of o. Fronomon, 

agent. of the Resis~ Movelll(;#nt, and tor having attempted to 

kill OD the some occasion another man. KAlk heard of this agent 
I 

by aooident, lenming of his e~stenoe in a o<ife. He informed 

his aiperiors1 ,mo deoidecl to send a patrol ·or }0 men to an-eat 

the o.gent. The latter leo.rned at tho Germnns' intention and 

tried to osoope by motor--oyole with one of his frienls. 'i/hile 

turning with tho vehicle in a street, both rnn into meiooers of 

the German patrol, Kalle recognised the agent nm sto.rted shooting 

on his OIVll initiative and without eivinc any wnrning. iho aeent 

was fatally Troun:ied and died a few minutes ·l a ttir. His oompo.nion 

escaped by thro.ving himself on-the grpund a.nu pretending to be 

dead. He via.a arrested an:1 sevt:ral months l ater released.. . . 
. . 

'Ko.lk pleaded "not cuilty", oontencline that he hod acted 

on the orders of his superior off'iQer, o. lieuteMnt, viho ,10.s pro-
I 

seouted vlith him a.t the same time. . The TribUMl fO\.Wl that 

there nas no oviu.onoo to prove thAt the . lteutenant vm.s involved 1n 

tho .case, ·but nppare'ntly took note of 1he fac:t submittocl in .the 

(1) 
Trio.l of ~-,. KJ.LK o.nd E. groac. Jud2JI1Cnt pronounced- by the 

Military Tribunnl o.t Bordeo.ux on 27th May, 1947.. FH. 125. · 
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Wiotment that thore wore l\,lporior ottioers mio deoided upon 

the opero.tion ago.~t tho o.eent, ond that there vere instruotiooa 

to shoot nt him it he tried to eaoape, The lieutenant was 

ao(JUitted. Ko.:µc was towad guilty ot IJQl"cler, presumbly on 

aooount ot the hot that he shot at the viotim without warning, 

and guilty ot attempt to DUrdor the other man. He ,1&s 

aentenood m.th· ext~uating oiro\JUto.noes to penal servitude 

.far 20 years. 

15. The trials deaoribed in po.ra, lJ b.re partioularly good 

illustrations ·of the oases in which the courts cSeem it just• 

itied not to admit the plea. of superior orders in mitiga.tion ot 
' 

the punishment, In both instances oitoct' the o rimea were ot a. 

heinous, oharaoter; 1n one oase a. Gestapo ma.n took part in the . . 

killing of 1people who '7ere o.vowedl,y considered by the Germana 

themselves. as innocent; in the other oaae the v~tima were . . 
Prenoh PPI combatants oold-bloodedq put to death as IIOOll e.a 

they were oa.ptured. · In both oases there -was nothing to show 

that .the perpetrators had to act under the imp~ of clireot 

pressure from their superiors or ot danger t'o · their own lives. 

Neither was there · anything to _indicate thnt they could not 

realise the inh\l'JWlO nat,ae of the orders, or that they had to 

oonside:r their execution ns bein~ imposed by bellic,~rent 

neoesaity, The Jude,nerrt passed on these co.sos 1:5y dismissing 

altogether the plea of superior orders in face ot oJ.l these 

circumstances is consistent with ,the general opinion ot o.uthori• 

tative writers in this field. (1) 

The trial considered in paro.. lJ,. is an illustration 

of the fact that nntionnl oourts exercise their poner to c. <hit 

the plea of superior orders within the some limits as those set 

forth in the Nuremberg Charter (Art. 8), the Tokyo Ch.nrter (1..rt.6) 

( 1) 
Cf'. for instance H. Lauterpncht, The La,1 ot No.tions and 1he 

Punishment of War Crimes, British Year-Book ot International Law, 
1944, .p. 73-74 and 76. 
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