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(3) when the penalty laid down by the law has not been applied to
the acta deolared to be proved by the Military Tribunal or
when a penalty has been pronounced which goes beyond the cases
stated by the law,

(4) when there has been a violation or omission of thn fornalities
laid down by law as a condition of validity, and

(5) whan the Military Tribunal has omitted to docids upon a request
of the accused, or an application of the Public Prosecutor,
w!{:loh aims at making use of a power or a right accorded by the

aw, "

Aecording to the provisions of the Decree of 3rd November, 1939:
"In all cases where a Military Appea. Tribunal has been established, persons
sentenced by Military Tribunals cannot appeal to the Court of Appeal
(Cour de Caseation) against the.decisions of Military Tribtunals and of
Military appeal Tribunals,."

In peace-time, in accordance with Article 100 of the Code de Justice
Militaire, judgnents delivered by Military Tribunals can only be challenged
by way of an appeal to the Court of Appcal, for the reasons and under the

conditions set out by Article 407 et seq of the Code d'Instruction Criminelles
A convioted person has three whole days, after that on which His sentence

has been notified to him, in which to inform the Clerk of the Qourt.of

6 The aced on editious cedure

The cere shown in ensuring to theaccused his essential rights during
triel is balanced by an attempt at ensuring that there shall be no une-
necessery delays arising out of purely technical disputes.

Article 12 of the Charter of the International Military Tribunal

for the Fer East mekes the following provisions in its paragraphs a - o
(which are substantially the seme as those made in Article 18 of the
Charter of the Nuremberg International Militaery Tribunal )s
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"Conduot of Trial., The Tribunal shall:
a, Confine the trial strictly to an expeditious hearing of the
issues raised by the charges.

b, Take strict measures to prevent any action which would cause

any unreasonable delay and rule out irrelevant issues and statements of
any kind whatscever, l

0. Provide for the maintensnce of order at the trisl and deal
summarily with any contumacy, imposing appropriate punishment, including
exclusion of any accused or his counsel :E’rom gome or all further proceedings,
but without prejudice to the determination of the charges."

Similar provisions were laid down by the Pacific Septembor and
December and by the China Regulations,

The ' learest cxamples of the attempt to avoid miscarriage of Jjustice
through unnecessary legel technicality are providcd by the rules of
evidence applied in war crime trials, to which attenti n is now turned,

7. Rules of Evidence in General

In general the rules of cvidence applied in ‘:‘."e;r Criue tri-o.l.a are
less technical than those governing the proceedings of oourﬁs conduoting
trials in accordence with the ordinary criminal law, This is not.to say
that any unfairness is done to the accused; the aim has been to ensure
that no guilty person will escape puniélmtent by exploiting technical rules.
The circuastances .fm which war crime trials are often held neke it

necessary to dispense with certain such rules, IFor instance many eye

witnesses whose evidence was needed in trials in Europe had in the meantine

returned to their hores overseas and been denobilized, To transport them
t5 the scene of trial would not have been practical, and it wes for that
reagson that affilavit evidence ‘was peruitted and so widely used, In the

Belsen trial, thc Proseccutor pointcd out that although the trial wes hold

under British lew, the Regulations had made certain altcrations in the

laws of evidence for the obvious reassn that otherwise nany people would

be bound to escape justice becausc of movericnts of witncsses, A number

of affidavits bad been taken from ex-prisoncrs from Belsen, but many of
the Jeponents had since disappeare ls Thercfore the Progecution would

call all the witnecsses availavle and would then put the affidavits before
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the Court and ask for the evidence contained therein to be accepted,
Article 13 (Evidence) of the Charter of the Military Tribunal for
the Far East provides as follows:

; "a, Adnissibility. The Tribunal shall not be bound by technical
rules of evidence, I‘t‘; shall a.dopt'nnd apply to the greatest possible
extent expeditious and non-technical procedure, and shall admit any evidance
which it deam; to have probative value, All purported admissions or
statenents of the accused are admigsible (1)

The President's order of 2nd July 1942, appointing a Military Commission

for the trial of the alleged aaboteurs,z)imluded the provision that "Such

evidence shall be adnitted as would, in thc opinion of the President of the
Cormmission, have probative value to a reasonable man," The provisions laid
down in overseas theatres were clecarly influenced by this drafting,

The Me.iterranean Regulations (Regulation 10) provide expressly that
the technical rules of evidence shall not be applied but any evidence shall be
adnitted which, in the opinion of the president of the Commission, has any
probative value to a reasonable man, Sihmilar provisions are contained in
paragraph 3 of the European Directive, in Regulation 16 of the Pacifio
Septeniber Rggulations, in Regulati.n 5(d) of the SCAP Rules ond in
Regulation 16 of the China Regulations.

In the Mediterrancan Regulations it is added that without limiting the
scope of this rule the following in particular will apply:

"(a) If any witness is dead or is unable to attend or to give

' evidence or is, in the opinion of the president of the

cormission, unable to attead without undue delay, the
coimission may receive secundary evidence of statements
nade by or attrituted to such witness. o
Any docunent purporting to have been signed or issued
officially by any member of any allied or enemy force
or by any official or agency of any allied, neutral

or enemy govermment shall be admissible as evidence
without proof' of the issue or signature thereof,

With the exoeption of the ommission of the final sentence, Article 19
of the Charter of the International Military Tribunol of Nuremberg

has the same wording.
The Case Ex Parte Quirin, 317 U.S.1 (1942).
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*(c) Any report by any person when it appears to the president
of the cormission that the person in making the report was
‘ aﬁtéﬂng within the scope of his duty may be adnitted in
e nee, . :

"(d) Any deposition or record of any military tribunal iay be
aduitted in evidence,

"(e) Any diary, letter or other document nay be received in
“evidence as to the facts therein stated,

"(f) If any original locument cannot be produced, or, ii the
opinion of the president of the coumission, cannot be
produced without undue Jdelay, a copy or translated copy of
such document or other secondary evidence of its contents
may be received in evidemce, A tranglation of any
document will be presumed to be a correct translatio
until the contrary is shown, \

Photographs, printcd and nmiueographed matter, and true
copies of papers are adinissible without proof, ' z

Confessions are adnissible without proof of circu:stances
or that they were voluntarily made. The circumstances
surrounding the taking of a confession may be shown by the
accused and such showing way be considered in respect of
the weight to be accorded it, but not in respeot of its
adiissibility,." |
Sinilar but not identical provisions are contained in othexr United Statas
ingtruments. E?SQ\P Rules, for instance, it is also provided
(Regulation §,d) (2)) that the Co.umission shall take judicial notice of
facts of comwon kno ledge, official governacnt docunents of any nation
and the proceedings, records and findings of Militery or other Agencics of
any of the United Natians, & provision which corresponds to irt, 21 of
the Charter of the International Military Tribunal, ‘anncxed to the Four-

Power Agreemcnt of 8th August 1945,

The Royal Warrant provides that, except in so far as therein

otherwise provided, the Rules of Proceldure applicable in o Field
General Court Martial of the British Aruy shall be applicd so far as
applicable to the Military Courts for the trial of war criminals,
In so far as rules of evidence are concerned ‘execptional provisions

are nade by paragraph 8 (i) and 8 (ii) of the Royal Warrant, Of
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these, the former runs as followss
"8 (1) At any heariny before a Military Court convened under
these Regulations the Court may take into consideration any oral astatee

ment or any document appearing on the face of it to be authentig,

provided the statement or document appears to the Court to be of
‘assistance in proving or disproving the charge, notwithstanding that
such atatement or docunent would not be admissible as evidence in
proceedings before a Ficld General Court Martial, and without prejudice
to the generality of the foregoing in particular;-

(2) If any witness is decd or is unable to attend or to give
evidence or is, in the opinion of the Court, unable so
to attend without undue delay, the Court may receive
secondary evidence of statements made by or attributable
to such witness;

any documcnt purporting to have been signed or issued
officially by any member of any Allied or eneny force
or by any official or agency of any Allied, neutral or
eneryy govermnent, shall be admissible as evidence with-
out proof of the issue or signature thereof;

- the Court may receive as ovidence of the facts therein
stated any report of the "Comite Internati.nal de la
Croix Rouge" or by any representative thereof, by any
menber of the medical profession or of any medical
service, by any person acting as a "man of confidence"
(honme de confiance), or by any other person whom the
Court may consider was acting in the course of his duty
whon making the report;

the Court may receive as evidence of the facts therein
stated any depositions or any record of any military

Court of Inquiry or (any Summary) of any examination
made by any officer detailed for the purpose by any
military authority;

(e) the Court may receive as evidence of the facts therein
- stated any diery, letter or other documcht appearing to
contein information relating to the charge;

(f) 4if any original document cannot be produced or, in the
opinion of the Court, cannot be produced without undue
delay, a copy of such docunent or other gecondary evidence
of its contents may be received in evidence;

It shall be the duty of the Court to Judge of the weight to be:

attached to eny evidence given in pursuance of this Regulation which

would not otherwise be admissible, "
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A study of the applidat:l.m of those rules shows that the practice
of the Courts has been to interpret then widely, so as to render admissible

a considerable range of evidence and %o allow the Court then fo decide
what weight to place on each iten
Q. Ihﬂ ﬂn_iaﬂbilitx of Q:fidaﬂta

Much reliance as evicence has been placed during war crime trials on
affidavits, thot is to say on written sworn and signed statenents by a
witness, Defence Counsel have uore than once protested against such
evidence, mainly on the ground that, unlike & witncss in the box, an
affidevit connot be crosse-exsnined, but there can be no Joubt as to their
adnissibility at least in proceedings before .auch courts as operate under
the rules quoted under the last¥ heading,

In this comection ccrtain argunents which arose during the Belsen
Trial are worth quoting, since the way in which they were decided strongly
influenced the British practice in subscquent trials,

In his Opening Speech, the Prosecutor pointed out that although

the trial was held under British law, thc Regulations had nade certain

alterations in the laws of evidence for the obvi.us reason that otherwise
many people would be bound to escape justice because of novenents of
witnesses. A mmber of affidavits had been taken from ex-priscnors
fronm Belsen, but uany of the deponents had since disappearec. Thorefore
the Prosecution would call all the witncsses available and would thon
put the affidavits befcre the Court and ask for the evidence contained
therein to be accepted.

On October 3rd, the Julge Advocate asked the Prosecutor what he
relied on in putting in the affilavits. The Prosecutor replied that
he relied on Regulation 8 (i).

The Judge Advicate asked whether Regulatin 8 (i) (a) was not
intended to be reed, at any rate so far as an affilavit was concerned,

to the effcct that the Court had first to be satisfied that the witness
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was dead, or was unable to attend or to give evidence or was, in the

opinion of the Court, unable to attend without undue dclay,

The Prosecutor replied that the general introductory provision
oflnegulation 8 (1) male paragraph (a) academic by stating that .
Regulation 8 (1)(a) was "without prejudice to the generality of the
roi-ogbing'. To the question whether the Prusecutor took the view
_ that, even if there was a witishs 1o’ the" #losh who ‘obutd be obtained,
the Prosecutor woull still be inclined to rely on the affidavits, the
Prosecutor replied that technically he should take that view, It
‘would, of course, be a matter for thc Court to decide whether they
congidered that the statement or locument appcared to be of assistanve,.

The Judge Advocate advised the Court that the regulation was
80 wide that the Prosecution's view of it was a correct one,

Captain Phillips then objected to the use of affidavit evidence,

‘ which would generally not be admissible before a Court, It was, he
said, only adnissible, if at all, as a result of Regulation 8 (i), and
that Regulation, fin his submission, was merely permissive, If said
that the Court mj‘.ght. take into c.nsidcration certain types of evidence,
The ob.ject.:ion of the Defence was that this was not a case in which the
Court should receive such evidence, The Defence did not say that the
Court ¢ould not do so, but they said that the Court had a discretion
and that it should exercise its discretion here in favour ofl the Defence
by refusing to accept the evidence, The whole of the evidence contained
in these affidavits was, in the submission of the Defence, completely
unreliable, thoroughly slipshod and incupctent,

: The Judge Adv.cate scll that it was entirely a matter for the
Court's discretion whether they acccepted this evidence or note It
was for the Court to congider what weight should be attached to any
affidavit, In his view, all th'usc cxhibits would be admissible in

evidence, but what was left for the Court to Cccile was how ruch weipht
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they would attach to any particuler document, having heard the ‘mola
of the circupstances and having considered it in the light of other
evidence, :
The Court decided that they would receive ‘in evidence fhe
affidavits tendered by the Proscoution, They adled, however, that
when they came to .decido what weight should be attached to. amr.
particular affidavit, they would bear in nind any observation which

the Defence might address to then.

On 19th September, 1945, the affidavit of Colonel Johnston was

put in by the Prosecutor, One of the Defending Officers objected to

three paragrephs of the affidavit on the ground that they contedned
merely corment on points which it was the Court's duty to decidos Wk
aifficulty erose from the fact that the Court must know what wos ina
paragraph in order to decide whether to adait it or mot, The Prosecutor
pointed out that this vas incvitably so in a system of Courts Martial,
under which the Court was Jjudge both of law and of facts The Cowrt
mst, in fact read themselves, or have real to them, the para.grnﬁhs in
opder that they might consider the legal point; then they rmst o the
irpossible and say "we refusc to allow this to be put before us and
in our capa.oi.ty of judses »f fact, we will ignore then, although in
our capacity of judges of law we ust consider them firat”.

One of the paragra.‘:hs objected to wos left out on the advice-of the
Judge Advocate, who reparked that the deponent was going rather outside his
province. hs to the two remaining peragrephs, the Court- lecided that thaye
shonld not be entered the words "In short such orders and the carrying out
of such orders was mass murder" and & reference to "cocomplices in mass
marder”, .

During the heering of the cvidence for the defence, the question
arose vhether, at that stage of the trial, affidavits made by witnesses

who had been heard by the Court in persor. could be put in, in order to
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show the unreliability not of the witnesses involved but of the
affidavits as a whole, all of them having been produced bty the same
War Crimes Investigation Unit, :

The Defence argued that it was essential, in the present case,
where the evidence for the Prosecution was largely docurentary, for
the Defence to be able to challenge the whole system whereby that
@Mntuw evidence was produced by pointing out discrepancies
between what witnesses had said in Court and what they had gaid in
written statements not yet entered-as evidence.,

'.l'his was opposed by the Prosecution on the ground that the
exanination and the cross-examination of the respective witnesses
was the proper time to point out discrepancies between the affidavits
and the oral evidence of witnesses and that if the defending officers
had miued.th:l.: opportunity, they could n>t submit the afﬁ.daﬁt at
a time vmen tha witnesses had no opportunity of explaining the alleged
discrepancy in the course of their cross-examination,

The Court ruled that, if there were any witnesses who gave evidence
.in Court persomally and were cross-exanined: in regard to affidavits that
they had made, and if those affidavits were not put in as evidence, the
Court would allow any Defending Officer to put in such affidavits during
the course of his defence, for the purpose of establishing the manner
1ﬁ which these affidavits had been taken,

On the other hanl the Court felt that, in the case of witnesses

who gave evidence in person and were not cross-examined in regard to

their affidavits, the Court should not admit such atfidavits, because

fh.ey would ca.rry. no weight with them unless accogpanied by a cross=-
examination of the witnesses o that the Court could eppreciate exactly
what their evidence would be in regard to the taking of the affidavits,
During the trial of Erich Killinger and four others by & British
Military Court, Wuppertal, November 26th - December 3rd, 1945, before
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- .- the entering of the affidavit evidence for the Prosccution, the Defence

‘applied for one deponent to be produced in person, The Defence had been
given to understand that the British Officer in question would be .available
for questioning, The Court decided, after hearing argument, that the
deponent could not be produccd "without undue delay" (in the warding of
.Regulation 8 (i) (a)), and tha.Pmaident of the c::\n;t added the signigicant
statement that "we realise that this affidavit business does mot carry
the weight 08 the man himself here, as cvidence, and when it is read we
will hear what objections you have got to anything that the affidavit says,
and we will give that, as a Court, due weight", The Presicent's words
way fairly be taken as a reference to the fact that if evidence is given
by means of an affidavit the person providing the evidence is not present
in Court to be exal_ﬂ.ned,. cross-exanined and re-exanined,

Nevertheless, in his aur:ﬁin;_: up, the Judge Advocate in the trial of
Karl Adam Golkel and thirtlcan others, By a British Military Cowrt, Wuppertal,
Germany, 15th - 21st May, 1946, stressed that; "There is no rule that
evidence given in the witness box uust be given more_weight than evidence,
statements, taken on oath outside the court, As I said earlicr, take
.into socount all the circumstances..." A discussion of the relative
value as evidence of pre-trial stateaents produced in Court in docunentary
form and of oral testimony delivered in the witness box had ariaeq‘from the
fact that four of the accused withdrew in Gourt. whiolly or in large part
the evidence which they had given in pre-trial statements ageinst five
other accused, T may fairly be said that five accused, Pahl, Pilz,
Limbcrg, Thilker and Bott, were found not juilty as 2 dircct result of

this fact., There were also less sensational but similar recantations

of evidence relatin; to others aming the accused,

9, _ The Admissibility of Pre-Trial Statements by one

Accused against another
In the Special Order appointing the Commission which conducted the

trial of albert Bury eal "ilholn Hafnery/United States Military Commission,




=5
ﬂ‘.

dtﬁagntm, Germany, 15th July, 1945, power was gramted to it to mele
| such rules for the con.duct of the proceedings, consistent with the powers
of a )lil:l.tary Coumission, as were deemed necessary for a full and fair
trial, 'I'hn Cor:n:l.saion announced at the outset that :I.ts proceedings
were to "be governed generally by the rules of procedire and evidence
as laid down in the Manual for Courts-Martial with the following changes.
Statements made Ly the accused in the course of investigations whi.ch
appoar to be regularly and properly suthenticated will be admitted in
evidence, subject to suol_1 attack as the accused may desire %o make,
wa._atatmenta nade by thr.a‘ accused that are adnitted in evidence will be
re,cgi_.vyd generally ogainst all of the acoused El-.lb,‘ject to such rebuttal as
the accused or any of .then may elect to make,,," |

During the‘Belaen_Triql, on the 5th October, objection was raised by
Major Cranfield, one of the Defence Counsel, to the admission of an
: _affmvit mdn . the aoouudltopper It was subnitted that the affidavit wes
objeotionable as evidence against any of the othsr accused,

Major Crenfield pointed out that \\hila this affidavit was adnissible

under Regulation 8 of the Royal Warrant, that provision was merely permissive,

He called on the C.urt to ;aject thz-a evidence as being completely worthleas,
. The Prosscptipn'a own witnesses had called Kopper an informer and one who
lieds 1In support of his argument he quoted a passage from page 94 of the
British Mamual of Military Law zoverning the procedure followed in Courts

Martial: "“If the Prosccution find i% necessary to call one suape.cted.
participator in a crive as a witness against the others the proper course is
not?arra_ign hin or, if he has been so arraigned, to offer 'm evidence and
to take a verdict of acquittal,” The rcason was clear, The spectacle of
one criminal turning on his fell.w criminals to save his own a'kin was not
one which was attractivp to British justice,

The Prosecutor subnitt.d that the meaning of the Regulation waa'that
the Court could adnit evidence that would not otherwise be admitted, but

that -if they found that they might accept it then they must accept it,




: -79-
subject to such welght as they might attach to it afterwards. The
Court hnd.not a discretion to say: "all this evidence is legal and we
will accept this part and reject that part", ‘The case came within a
specific category mentioned under Regulation 8 (i)s Any deposition,
any swmary, or any exanination made by any officer detailed for the
purpsse by any military authority wes included, ond the Court had heard
that Major Champion and Major Smallwood, (two officers who had appeared
ag witnesses), were in fact Both detailed, Regulation 8 (ii) rendered
it pem?.saible to enter evidence by >ne accused against another,

. Replying,tajor Cranfield sail that in his view the object of
Regulatin 8 (1) was to introduce int> the law of procedure governing
the Court the proposition that if onc of the accused were proved & member
of a unit, then evidence agninst another meuber of that unit would be
evidenice against the accusqd, merely because he wes & meber of tho unit,
Regulation 8 (4i) did not render the affidavit admissible.

. After quoting Regulation 8 (i) the Judge Advocate said that he saw
no reason in law why the Court should reject this afficinvit. © They would
have to rcad the document and then say whether they were satisfied that it
appeared to be an authentic document on the face of it, They must then
ssy whether it was a document which would help in proving: or disproving
the clhiarges,

The Court decided that the document would be admitted, while
reserving the right to judge what weight to place on it. '

One view of the attitude which a court might possibly be expected to
take towards such evidence, whether in affidavit fora or from a "live"
witness, is provided, however, by th'c Judge advocate in the trial of
Werner Rohde end eight others by a British Military Court at Wuppertal,
Germany, on 2th May - lst June, 1946, who in his swming up, pointed out
that a great deal of the evidence in the case was provided by accomplices

‘“that is, persons who are alsgo charged, or obviously could be charged, with

having taken pert in the same offence." He warned the Court "that the
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evidence of an acoomplice 'must be regarded always with the groatest
auspioioh. Every acconplice is giving evidence which is of a tainted
mture; He nay have nany reas.ns for not telling the truth hinmself,
Ho may be trying to exculpate himself and throw the blame on somebody

" else, and there may be a hundred and one reasorswhy he should not be.

telling the truth..l.. This does not nean that you cannot believe him oxr
you cannot accept the evidence of an accomplice, but it means that before
you do 80 you rust first caution yourselves on thoso lines, If, having

“done 8o and in spite of having so warned yourselves, you beliwve that what

he is saying is true, you are perfectly free to act upon his evidence,"
He added: "When you are looking for corroboration of an accomplices's
evidence omeaccoiplice cannot correborate anuther,"

In making these remarks the Judge advocate was appl.ying. to the case
the praotige follomd_ in English Criminal Law, ‘according to which, "where
a witness was h.ttnael_f an Accomplice in the very crime to which an indictment
relates, it :l'a thﬁ duty of the judge to caution the jury strongly as to the

‘dnvariable danger of convicting upon such evidence without corroboration,

Moreoyer thia corroboration must confirm not merely a material particular
of the wi.tneu'a story, but sone particular which connects the prisoner
hinself with it.,.ss Corroborati.n by another accomplice, or even by
several accouplices, does not suffice,....But these conmon-law rules as to
the necessity of corroborating accomplices amount only to a caution and
2ok %0 & comaand,*(3) .
10, The Adwissibility of Hearsey Evidence

Purther examplcs of the more drastic rules of evidence permissible
before courts trying war criminals are found in the frequency with which
"hearsay" evidence is admitted, For instance, in English Civil Courts,
subject to exceptions, a statement, whether oral or written, made by a

person who is not called as a witness is not adnissible to prove the truth

(1) Kemy, Qutlines of Criminal Law, 15th Edition, pp. 459 = 61,
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of any matter c:ntained in that statement (aoe Harris and Wilshere's
Crininal Law, Seventeenth Edition, p, 482), Such evidence is rendered
pernissible by Regulation 8 (1) of the Royal Werrant provided it satisfied
the conditi-:mq laid dowm tharein.(l) In the Baléen Trial tuch hearsay
evidence wag adnmitted, including some contained in the affivadits
entered, A

11,  Accused not Entitled to the Rights of a Prisoner
of Wer as Regards Trial .

In the trial of General .nt>n Dostler, Co.mander of the 75th German
Army Corps by e United States Military Co.mission in Rome, 8th = 12th
October, 1945, and in the Trial of General Yanashita by a United States
Military Tribunal at Manila, Philippine Islands, October 29th - November
7th, 1945, the Defence unsuccessfully claimed on behalf of the accused and
in . nnection with their trial the benefits of the 1929 Geneva Prisoners
of War Convention, The reply »f the Prosecutor in the former trial was
that the provisions of the Geneva Convention with regard to the trial of
prisoners of war, which the Defence had put forward, pertained to .offomua
cormitted by a prisoner of war in captivity, and did not pertain to offenccs
comnitted ageinst the Law of Nations prior to his becoming a prisoner of
war,

If the argwacnt of the Dcfence regarding the interpretation of the
Geneva Convention were correct, it would have far-reaching c.nsequences with
regard to the trial of such war criminals as had been members of the. arned
forces >f the eneny and had therefore, on being captured, acquired tho
status of pris.ners of war, War Crininals would be protoctg;l by ;irtiolu 63
of the Geneva Convention whiéh_ provides that: "A sentence shall :.:m],y
be pronounced on a prigoner of war by the saue tribuncls and in accordance
‘with the same procedure as in the cage of persons belonging to the armed

forcus of the detaining Power." This irticle would guaranteo them, within

(1) See p.72
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the United 8tatecs Jurisdiction, the statutory safeguards of the Articles
of War and the protection of the "due process of law" clause of the

H.rth anendment, and in other jurisdictions all the procedural rights
grantod by the law of the capturing State to its own soldiers, FMurthere
more the interpretation of the Defence would make the provisions of |
Articles 60 « 66 of the Geneva Convention applicable, It would therefore,
be necessary for the authorities mmuting the proceedings to notify

the raprueniative of the Protecting Power (Art, 60), the representative
of the protecting Power would have the right to.attend the hearing of .ths
case (Art. 62, para, 3), the alleged war criminal would hage the right of

appeal against any sentence against him in the same manner as persvns
belonging to the armed fordes of tre detaining Power (Art, 64), sentences

’ b

'
pronounced against priqonera of war would have to be commnicated immediately '

to the Protecting Power (Art. 65) and, if sentence of death were passed on

a prisoner of war, a communication setting forth in detail the nature and the
.circmttt_ncu of the offence would have to be addressed to the representative
of the protecting Powar for transmission to the Power in whose armed foroes

the prisoner served (Art. 66, para, 1); and it would, finally, be forbidden -
to carty out the sentence before the expiration of & period of at least three

: {
months from the date of the receipt of this communication by the protecting { 4

Power (art. 66, para, 2). -
The Military Co.mission in the Dostler trial decided that the provisions \_. j |

of* Art, 6_3 of the Geneva Convention were not applicable to the case, As

is cultm, the reasons of the Military Coumission were not given,
The decision of the Military Comwdsaion on this point is in accordance

with the decis‘ian of the nmajority of the Supreme Court of the United States

in the case of the Japanese General Yamashita (delivered on 4th February,

1946), The Supreme Court, per.S¢one, C.J,, held that Art. 63 (and Art. 60)

of the Geneva Convention have reference .nly to offences committed by a

prisoner of war while a prisoner of war and not to violations of the law of
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war commbtted while a combatant, This comlusio;l of the majority of the
Supreme Court is baaed'up:;n the setting in which these articles are placed
in the Geneva Co;wentioh. Art, 63 of the Convention appears in Part 3
("Judicial Su.ifta") of, Chapter 3, entitleca "Ponalties applicai:le to Prisoners
of War, ". This forus part of Section v, "Pris-:mrs" Relations wifh the
Authorities," one of the sections of title III, "Captivity," All taken
together relate pnly to the conduct and control of prisoners of war while in
captivitjr; dhapti‘ier 3 -:I.a a comprehensive description of: the substantive
offences which priaomra of war may comuit during their :l.n:prihament, of
the penalties which may be imposed on account of such offences, and of the
procedure by which guilt may be adjuiged and sentence pronounced, The
majority of the Supreme Court therefore thought it cleer that Part 3, and
Art, 63 which it :i.nclud.eat, apply only to judicial proceedings direote_c}_
against a prisoner of war for offences cormitted while a prisoner of war,
Mr, Justice Rutledge, in his ninority opinion, in which Mr, Justice
Murphy joinéd, held that the context in which irts, 60 and 63 are ﬁ:!,ao?d
did not give any support to the arguent of the majority of the Cou.'c"t;;__ |
Neither art. 60 nor Art, 63 conta ned, in the opinion of the minority, ?uch

a restriction of meaning as the majority read into them, In the absence of

any such limitetion, it would seem that they were ‘intended to cover all
Judicial proceedings, whether instituted for crimes allegedly comitted
before the capture or later, In lir. Justice Rutlelge's opinion, policy
supported this view, For such a conatmcfibn was required for the scourity
of United States soldiers, taken prisoner, as much as for that of prisoners
taken by the United States, And the opposite view would leave prisoners of
war open to any form of trial and punishment, for offences against the laﬁ
of war, which their captors might wish to use, while safeguarding them, to
the extent of the treaty limitations, in cases of disciplinary offences,

This, in many instances, the minority contended, would be to make the treaty

strain at a gnat and swallow a canel,
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The view that an allegod war oriminal is not entitlod to the

status of a prisonor of war was, howover, taken also by the Pronch

Oour de Oassation in the appeal of Robort Wagnor, Ex-Gauloiter of
Alsace, and otlnra. against tho sontoncos of doath passod on them by the
Permanent Military Tribunal at Strasbourg on 31l May 1946e Tho
attitude of tho Court on the quostion horo undor discussion arosa out

of ono of the less important argumonts put forward by tho appollants,
a plea put forward by Wagnor, RShn and Schuppol, and based upon tho
alloged violation of Ari,156 of tho Codo do Justice lilitaire,olsiming
that tho Military Tribunal was irrogularly composed bocause Wagnor had
the rank of a Goneral commanding an Army Corps and tho Tribunal could
not, therofore, proporly bo prosidod over by a Colonols

The Judgmont of tho Oourt of Appcal pointod out that, acconling to
Art.5 of tho Ordinance of 28th August 1944, "For adjudicating on war
orimos tho Military Tribunal shall bo constitutod in the way laid down
in tho Oode do Jystico Militairc,"

The provisions of Art,10 et seq. and 156 of the Qode da Justice
Militairo, which varicd tho composition of Military Tritunals according
to the rank of the accused, applied only to French military personnel
and to porsons troatod as suche

Paragraph 13 of Art,10, according to whioh Military Tribunals

oanod.upontotxvpﬂsommofmrquompomdinthosammaaror
tho trial of Pronch military porsonnol, that is according to rank, would
not be applied to Whgnor, who was not sont boforo a Military Oourt as

a prisoner of ware It is thorofore right that the appellants were
brought bofore a Military Tribunal composed in accordance with Arts.156
and 186 of tho Opda do Justice Mjlitaire.
> G X X

(This seotion on the rights of the accused is to be completed by
the addition of a fow additional relevant provisions and a final paragraph
is to be added summarising how tho contents of the sootion demonstrato tho
way in whioh tho regulations, undor which war orime trials arc hold,"ropro-
sant an attampt to soours to the accusod his right to a fair trial while

ensuring that tho obviously guilty shall not escape punishmont bocause of

logal technicalitics.")




The London Agreement,= The Charter,«

Jurisdiction of the Tribumal,
Introductory.= The Berlin Protocol, =
I, Jyrisdiction over Cffences,
a) mmgom; Jar Crimes,
Conception,= The right to punish,=
Different Kinds,~ Considerations,=

Crimes against humanity,
The three principles,= Attitude to the law,=

Crimes against peaoce,
* The supreme orime against humanity,=

Conspiracy to cammit war orimes and orimes against hinnnigx.
Rejection of charges, =

II, Jurisdiction over Persons,

Major War Criminals,- Individuel Responsibility,= Leaders,
organisers, instigators and accomplioes,= Actual pere
potrators,= The degree of responsibility,« Attempts,=
Officinl position of offenders,= Superior orders,=
Criminal groups and organisations,=

(1)
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The Nuremberg Tribunal found its being in the .
Agreement entered into in London on August 8, 1945, by the
Four Major Powers, in which they pr_'widedr-for the establish=
ment of an International Military Tribunal for the trial of
war oriminals whose offences have no "partioular geographical
location", and,” in an Annex to the 1greement, they provided
also a Charter of the Tribunal setting forth in 30 artioles
the oonat.{tution, Jurisdiction and general prinoiples, and
powers of the Tribunal, the procedure to be followed in the
course of the preliminary investigations and conduct of the
trial, and the provisions ooncerning the judgment and sentenoe.(1)

In accordance with Article 5 of the Agreement 19
Governments of the United Nationga ve expressed their
adherence to the Agreement, and the Charter, both of which

- had been ooncluded by the Four Powers "acting in the interests

-
- s

(1) "

%Em by the Government of the United States of Amerioca,
Provisional Government of the French Republio, the

Government of the United Kingdom of Great Britain and

Northern Ireland and the Government of The Union of

Soviet Socialist Republics for the Prosecution and Punish-

ment of the Major War Criminals of the European Axis

sige on on 8th August, , H.M,5,0, 6668,

(2)

These Governments are the following:

Greece, Denmark, Yugoslavia, the Netherlands, Czechoslovakia,

Poland, Belgium, Ethiopia, Australia, Honduras, Norway,
Panama, Luxeuburg, Haiti, New Zealand, India, Venezuela,
' Uruguay, and Paraguay,’
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of all the United Nations (7)
The establishment of the Tribunal was a natural
and logical outcome of the many deolarations made from time

to time during the recent war by the Gévernments of the
United Nations of their intention that War Criminals should
be brought to justice, (2) After recalling in the Preamble

that, in accordance with the Moscow Declaration of 30th
Ootober 1943, those Germans who have been responsible for or .
have taken a consenting part in atrocities and drim-u will be
"sent back to the countries in which their abominable deeds
were done" in order that they may be tried by the National
Courts of those countries, the Agreement provides in Article
1, F.a_,_alrea.dy indicated, that an International Tribunal shall
be established "for the trial of war oriminals whose offences
have no particular geographical location", i:hgse being the
major war oriminnls,
This decision of the Signatories is also 'ra-atatod in

Article 1 of the Charter itself with the addition that the

Tribunal shall be established for the just and prompt trial and

punishment of these oriminals,
The Tribunal was invested by the Charter with power

to try and punish persons who had committed orimes against peace,
wer orimes and orimes against humanity as defined in the
Charter,

In its Judgment the Tribunal stated that in creating
the Tribunal the Signatory Powers "have done together what any one
of them might have donc singly; for it is not to be doubted

The Preamble to the Agreement, paragraph 4,

(2
See, by this Rapporteur, Historiocal Survey of the Problem
of Violations of Hyman Rights, Part II, Eﬁ%-
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that any nation has the right thus_ to set up special oourts
to administer law, With regard to the constitution of the
oourt, all that the defendants (were) entitled to ask (was)
to receive a fair trial on the facts and lawe, (1) "
In addition, the Tribunal expressed the opinion that
' the. making of the Charter was the 'eﬁfoise of the sovereign
legislative power by the countries to which the German Reioh
unconditionally surrendered; and the undoubted right of these
oountries to legislate far the occupied territories has been
recognised by the civilised world, (@)

Tyese brief statements of the Tribunel, a8 well as
the relevant provisions of the Agreement and the Charter,

raise a number of intrinsio problems and questions as to the

exact status of the Nuremb.erg Tribunal and its military,
~ dubernational, judicial and ad hoc chars :'r"-er.;l-._stioa which are
of primary relevance for assessing pr@erly-tﬁe importance of
the Nyremberg Trial and the authority 62 the Nuremberg Judgment
for the developmont of International Lew in general, and in the
sphere of the protection of human rights in purticular, Here,
the problem also arises whethor and to what extent the attitude
of the Tribunal vAth regard partioularly to the question of
violations of human rights which came within the notion of
orimes against humanity, and its interpretation' of the law in
general, was or is binding for the decision in other cases tried
or to be tried béfore other courts, be it the Intérmtional
Military Tribunal for the Far East, or muniecipal, oooupational
| or military tribunals of other United Nations or other countiies,

32 1 :
%udgnt of the International Military Tribunal for the
r of German Major War Crimincls, Nuremberg 1946,

H.M.8,0,, Cnd, 6964, p,”! .

Ivia, p, 38,
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Analysis of all these highly important problems can
haweve_r_ be made only after all preliminary questions as fo
the law of the Charter, as well as the empoaition of the
faots related .to the violatiom of human rights, as they
have been established by the Tribwial, have been dealt with,
They must therofﬁre be left for one of the oconcluding sections
of this part of the Report,

T acoordance with Lybiole 2 of the Charter, the
Tribunal cnnsilated of four members, each with aa altornate,
one member arﬁ one alternate having been appointed by éb.oh of

the Signatories, (1)

——

B, _ JURISDICTION OF THE TRIBUNAL,

Part II f the Charter of the International

l[ilitgtry Tribunal at Nuremberg (2) which sets forth the
Jurisdiotion and general-pr_-inoiples to be followed in the
conduct of the trial of the major war criminals of the

(1) .
These members were the following:
Lord Justice LAWRENCE, Member for the United Kingdom

of Great Britain and Northern Ireland; Mr, Justice BIRKEIT,
Ayternate Member,

' Mr, Prancis BIDDLE, Member for the United States of
~ Amerioca; Judge John J, PARKER, Alternate Member,

M, le Ppofesseur Donnedieu de VABRES, Membcr for the
Frenoh Republic; M, Le Conseiller R, FALCO, Alternate Member,

Major General I, T, NIKITCHENKO, Member for the Union
of 8oviet Socialist Republiocs; Lieutenant Colonel A,F, VOLCHKOV,
Alternate Member,

Lord Jystice Lawrence was elccted President of the
Tribunal for the Triel .U Nuremberg, in accordance with Article
4 (b) of the Charter,

§
(2) Charter of the International Military Tribunal,annexed to the
Agreement for the Prosecution and Pynishment of the Major War
Criminals of the Eyropean Axis, signed in London, on 8th August,
1945,




wbos

European Axis countries, and in partioular its Articles 6,
7, 8 and 9, 4s technically speaking the law which the
Onarter required the Tribunal to administer, and by which

the Tribunal was bound,

~ Artiole 6 provides that the Tribunal "shall have
the power to try and punish persons who, acting in the
interests of the Buropean Axis ocountries, whether as
iﬁdivid\nla or as members of organisations, ocommitted any
of the following orimes", = According to the specific
provisions of this article "the following acts, or any of
' them, are orimes coming within the jurisdiotion of the
Tribunal for which therxe shall be individual responsibility:=

"(a) Crimes a% nst ﬁaoe: namely, planning, pre=
' paration, t on or waging of a war of
aggression, or a war in violation of international
treaties, agreements or assurances, or participa=

. tion in a common plan or conspiracy for the
aocomplishment of any of the foregoing;

“(b) War crimes: namely, violations of the laws or
custams of war, Such violations shall include,
but not be limited to, murder, ill-treatment ar
deporation to slave labour or for any other
purpose of civilian population of or in occupied
territory, murder or ill-treatment of prisonecrs
of war or persons on the seas, killing of hostages,
plunder of public or private property, wanton
destruotion of cities, towns or villages, or
devastation not justified by military necessity;

"(0) Crimes against huminity: riamely, murder, exfere
tion, enslavement, deportation, and other

inhumane acts committed against any civilian
populetion, before or during the war, Oor pere
seoutions on political, racial or religious grounds
in exeocution of or in conneotion with any crime
within the Jurisdioction of the Tribunal, whether or
not in violation of the domestic law of the oountry
where perpctrated.

"Lnade:;s, or;,a.mm g, He¥igntorsand nooa:qxlioel s
partioipating :’n} the ..xrmvf 4idn or c‘xh.f'ution‘ bf ; mn
plan or conspir > 40 cowul? any of the forcipiifinus:
responsjblc for “.1l aots “porfarmod by ‘Any pexsop® in exeoution
of suoh plan",
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The above text of sub-paragraph (o) is the Engldsh
text as amended by the Berlin Protosol of 6th October, 1945,(1)
by vi.rtue of which the semi-oolon ofignally put between “yho
war® and "or persecutions" vas réplé.oea by a cma.fouming
‘the atsercpanoy which had been found to exist between the
originals of Article 6, paragraph (o) of the dmrter inthe
Russian language, on the one hand, and the originals in the
English and French languages, on the other, all of which bave

ewm.'l. a\i‘bhent:l.q:l.ty. :
Consequently, the Protocol declares that /rticle

6 (o) in the Russian text is correct, and th..at the meaning and

{ntenbilon & the Agreenetit sod’ Charter requive that the sedd

semi=colon in the English text should be changed to a comma,

and that the French text should be amended to read as follows:

"LES CRIMES CONTRE L'HUMANITE, o'est & dire,

+ l'assassinat, l'extermination, la réduction en
esclavage, la déportation, et tout autre aste
“inhumain commis contre toutes populations oiviles,
avant ou pendant la guerre, ou bien les persécutions
pour des motifs politiques, raciaux, ou religleux,
lorsque ces aotes ou perséoutions, qu'ils aient
oonstitué ou non une violation du droit interne
du pays ol ils ont été perpetréds, ont été commis
A la suite de tout crime rentrant dans la campetenoce
du Tribunal, .ou en liaison avec ce orime",

The original Prench text of Article 6 (o) prior to the
amaddnent, was as follows:=

"LES CRIMES CONTRE L'HUM/NITE: c'est A dire

l'agsassinat, l'extermination, la réduction en

esclavage, la déportation, et tout autre acte

inhumain commis contre toutes populations oiviles,

avant ou pendant la guerrej ou bien les persécutions

pour des motifs politiques, raciaux, ou religleux,
commises A la sukte de tout orime rentrant dans la
compétence du Tribunal Inptermational ou s'y rattachant

que ces perséocutions aient constitué ou non une viohtionu
du droit interne du pays oh elles ont été perpétrées, "

(1) %-otooo; Rectifying Discrepancy in Text of Charter,drawn up
y the Governments who had co%ma the Agreement of 8th
hugust, 1945; published in "Prial of the Major War Criminals
before the International Military Tribunal", Vol, I,,
Official Doocuments, Nyremberg, 1947,
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g The ccwroot:lons made by the Berlin Protocol have

" an i.uwortant bearing on the interpretation of the notion of
ormn .against humnity, The oonsequence is olso that the

‘ words "in exeoution of or in connection with any orime within
the dur:l.sdiotiomf the Tribunal” refer now to the whole text
of Article 6 OR (1)

% It has been said at the outset that the Charter is
the law by which the Tribunal was bound, The goneral atpitude
61.‘ the Tribunal in regard to this partioular question found its

-.onmeuim in the Jydgrent which says that "the law of the
Gharter is deoisive, and binding upon the Tribunal,® (2) As
to the character of the Charter itself the Tribunal made the

following deolaration, which has already been referred to in
part when disoussing the legal basis of the Tribunal:

"The making of the Charter was the exeroise of
the sovereign legislative power by the countries to
which the German Refioh unconditionally surrendered;
and the undoubted right of these countries to

. legislate for the ocoupied territorics has been
recognised by the civilised world, The Charter is
not an arbitrary exeroise of power on the part of the
victorious nations, but &n the view of the Tribunal,
as ﬁ.ll i:ue shown, it is the expression of international
law existing at the time of its oreation; and to that
extent io itself a contribution to international

law, (3)

(1)
(2)

See under I (b), Jurisdiction over Crimes against Humanity,

The Judgment, p, 3,

) .
Ibm" pl 380
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The Tribunal was of goursc bound by the law of the
-Charter also in regard to the dofinition which the Charter
- glves both of war orimes and orimos against humanity.(l)
This particular question is the subject of some specific and
more eclaborated statements made by the Tribunal in the Judgnent.
Before coming however to the exposition of what was the atfituﬁe
of the Tribunal to the substantive law aQ iaid dovn in the
Charter, it will be nccessary to analyse first, but as briefly
as possible, the relevant provisions of the Charter and to
point out theirmost characteristic features. For only
through the examination of the rules laid down therein and then
by contrasting with them thc manner in which the Tribunal
applied these provisions and the effect it gave them in its
considerations and judgment can we find a corrcct answer to the
question to what extent and in what way human rights violated
by various corimes are or arc not protected by the existing rules
of International Law. Vhen discussing the attitude of the
Tribunal, we shall teke into account only its general considera-

tions, reserving a detailed &xposition to a further Section of

this part of the Report wherc the subject of violations of the
rights of .the victims will be presented.

I. Juridsdiction over offcnces

a) - War Crimes.
In contradistinction to hostilc acts of soldiers by

which the latter do not lose their privilcge of bLeing trcated as

lawful members of armcd forecs, and ii. contradistinction to all

(1)
The Judgment, p. 64
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sorts of force or means applied by & belligerent against enemy
armmed forces and other ‘enemy persom' or property, and direoted

to the overpowering of the encmy as well as to the oocoupying

and administering of the enemy territory by all legitimate

means, war orimes inthe oonventional sense are such acts of

soldiers or other individuals whioch oconstitute violations of

the laws and customs of warfare, They inolude acts ocontrary

to International Law perpetrated in violation of the laws of
the oriminals's own State, as well as orimihnl_aota oontrary
to tha.lmrs of war committed by order aﬁq/:.::- on behalf of the
enemy State, Such acts oonatit:.:te violations of munioipal
penal h.wa, of international.conventions, and of the ge_mml
principles of criminalhw as derived from the oriminal law of
all civilised nations, To that extent the notion of war
oriﬁea is based on the view that States and their organs are
subject to ariminal responsibility under International Law,
The right of the belligerent to punish during the
war, war oriminals as fall into his hands is a well=recognised

principle of International Law, It is a right of which he

may effectively avail himself after he has oocoupied all or part
of enemy territory, and is thus in the position to seize war
criminals who happen to be there. He may, as a oondition of the -
armistioce, impose ﬁpon the authorities of the defeated State
the duty t¢ hand over persons charged with having conmitted war
orimes, repardless of whether such persons are present in the
territory actually ooccupied by him or in the territory which, at
the suocessful end of hostilities, he is in the position to
ocoupy, For in both cases the accused are, in effect, in his
power, And althou;s: the Treaty of Peace brings to an end the

right to prosecute war oriminals, no rule of International Law




prevents the victorious belligerent from impoaing wpon the
defeated State the duty, as ome of the provisions of the

armistice or of the Peace Treaty, to surrender for trial
persons acoused of war orimes, (1)

In spite of the uniform designagion of vapious acfs
as war orimes, a number of different kinds and types of war
orimes oan be distinguished on account of the essentially
different character of the aots, namely: a) acoording Ito
whether these aots have been cammitted by members of the enemy
armed forces or by individuals who belong to or represent
ensmy authorities other than military, or are agting in the
interest of the enemy; b) according to what rights of

" individual persons or groups of peoples have been violated,
and/or what legitimate interests of other belligerents or
general interests of the community of nations have been
outraged,

It will be observed that, without exoeption, all the
orimes speoifically enumerated in Artiole 6 (b) of the Charter
as oonstituting war orimes in their technical sense, are
orimes whioch constitute attacks on the integrity of the
physioel being of individuals or groups of pecple, and of
property, thus violating the inherent human righ¢s, But,
from the law as stated in that article, and in partioular from
the words: "Such violations (i,e, of the laws op custams of
war) shall include, but not be limited to, ,.," it is olear
that these orimes are not the only ones whioh the authors of
the Charter had in mind and with which the Tribunal was

e -

1
(1) ' 1, Oppenhein, mr%o: II,, Sixth
Bdition, Longmans Green & CO,, London, PP. 450=458,

As to examples in the past of provisions of the Peace
Treaties imposing upon the defeated State the duty to surrender
far trial of persons accused of war orimes, see, by this Rapportewr,

mltw&! Survey of the Problem of Violations of Faman Rights,
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expected to be conocerned in the Trial, It follows also that
 not only orimes of the atrocities type but also violations of
W other law or custom of war moy be oonsidered war orimes

irrespective of whether such orimes might or mipght not violate

certain humen rights and 4f 4n tho lattor.case thby constitute

a purely ‘I:e:'shni.oal of fence only.

We shall sea‘later in more detail and in the light
of the Indiotment and the Julgnent what human rights have in
r@t Ibeen violated in ocomection with spedific war orimes
committed, and how they have been violated, Here, we are only
concerned .with the law relating to war crimes, As has alresdy
been pointed out 448 Britiinel constianed Shasl BB tos ks

Charter, in the definition which it gives of war orimes,
However, the Tribunal steted that the orimes defined by Apticle
6 (b) "were al:;:waa.dy recognised as war orimes under International
Law, They were covered by Articles 46, 50, 52 and 56 of the
Hogue Convention of 1907, and Articles 2, 3, 4, 46 and 51 of
 the Geneva Conventdon of 1929, That violations of these
provisions oonstituted orimes for which t;-he guilty individuals
m punishable is too well settled to admit of argument", (1)

Howe\lrer, when explaining the law of the Oﬁo.rter in
connection with the ;rimhmlity of the planning or waging of a
war of agpgression, and in particular when dealing with a
fundsmental pinciple. of all law that there can be no punishmont
of orime without a pre-existing law, the Tﬁbunal found an
apportunity of touching indirectly upon this question and expressed
its view in the following way:

The Judgment, p, 64,
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"The Hegue Convention of 1907 prohibited
resort to certain methods of waging war, These
included the inhumane treatment of prisoners, the
employment of poisoned weapons, the improper use of
flags of truce, and similar matters. Many of
these prohibitions have been enforoed long before
the dé.te of the Oonvention; but since 1907 they
have certainly been crimes, punishable as offences
against the laws of war; yet the Hague Convention
nowhere designates such practioces as oriminal, nar

is any sentence prescribed, nor any mention made of
a court to try and punish offendeys, For many years
past, however, military tribunals have tried and
punished individuals guilty of violating the rules
of land warfare 1aid down by this Gonvemtion," (')

The Tribunal said further that it must be
remenbered that Tnternatdonal Law is not the product of en
intermational legislature, and that internationnl apgreements
have to deal with general prinociples of law, and not with
administrative matters of procedure. The Tribunal went on
to say that:

"The law of war is to be found not only in
treaties, but in the customs and practices of
states which gradually obtained universal
recognition, and from the general principles of
Justice applied by jurists and practised Ly
military courts, * This law is not statio, but by
continual adaptation follows the nceds of 2 changing
world, Indeed, :I.q many oases treaties do nc more
than express and define for more aoccurate reference

The Jﬂdmt. Pe 4O,




“Ljm

"the principles of law already existing", (1)
The Tribunal thought it also important to recall
that in Article 228 of the Treaty of Versailles, the German

Government expressly recognised the right of the Allied
Powers to bring before military tribunals persons aoccused

of having camitted acts in viclatdon of the lave and custous

of war, (2)
Dealing ﬁm the Defence argument that the Hague

(.buvonﬂ_tion does not apply in this case, because of the
"general partioipation clause"contained in Article 2 of the

2 Hague Convention of 1907, to which several of the bellipgerents
in the recent war were not putieé:, (3) the Tribunal expreesed
the opinion that it was not necessary to decide this question,
a.nt.l.added: )

"The rules of land warfare expressed in the
Convention undoubtedly represented an advance over
existing international law at the time of their
adoption, But the Convention expresaiy stated
that it was.an attempt 'co revise the general laws
and oustoms of war, ! which it thus recognised to be .
then existing, but by 1939 these rules 1laid down in
the Convention were reooimised by all civilised
nations, and were regarded as being declaratory of
the laws and oustams of war which are referred to

in Article 6 (b) of the Charter,"

(1) The Judgment, p, 4O,

(2) Ibid,, p, 41,

(3)  his clause provides: "The provisions contained in the regulations
(Rules of Land Viarfare) referred to in Article I as well as in the
present Convention do not apply except between contracting powers,

and then only if a1l the belligerents are parties to the Convention”,
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"A further submission was made that Gémﬁ:y
was no longer bound by the rules of land warfare
in mny of the territories ocoupied during the war,
because Germany had completely subjugated those
countries and incorporated them into the German
Reich, a faot which gave Germany authority to deal
with the oooupied countries as though they were part
of Germany, In the view of the Tribunal it is ‘
unnecgssary in this case to decide whether this
doctrine of subjugation, dspendent as it is upon
military conquest, has any application where the sube
Jugation is the result of the crime of aggressive war,
The doctrine was never considered to be applicable
80 long as there was an army in the field attempting
to restore the ocoupied countries to their true .
owners, ard in this case, therefore, the doctrine
could not apply to any territories occupied after the
1zt September 1939, As to the war orimes committed
in Bohemia and Mpravia, it is a sufficient answer .
that these territories were never added to the Relch,
but a mere protectorate was established over them", (2)

b! Orimes against humanity, (1)

As has already been pointed out, the Nyremberg Gharter

is the first international legal enactment which has formulated the

.
e 1 s o eE - — e —— -

(1)

(2)

For a detailed eunlysis of the notion of crimes against
humanity reference is made to the article of E, Schwelb on

"Orimes against Hynanity", written for The British Year Book of
International Law, 1047 , and which has been used as the basis for
the drafting of this section, with the author's kind permission,

A number of preparatory papers on this subject issued by the
Commission for purposes other than this Report have also been
utilised,

The Judgment p.65
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d:eﬁnsgton of orimos against humanity, though the conoeption of
them is not entirely novel,

| The provision of sub-paragraph (o) of Article 6 of the
Gharter appears prina facle to lay down a set of novel principles or,
at least, to pave the way for considerable progress in the
relationship between the ommity of nations, its mmbor states
and Mviﬂual oit:lsena of these sta.tes, and between Ipternational
Law and munioipal law,

The following three elements of the definitions of

‘orimes against humanity as laid down in Article 6 (o) appear to
oontain these ncrvel principles:
. (1) "befare and during the war",
(2) “against any oivilian population",
(3) "whether or not in violation of the domestic leaw of the
ooﬁntry where perpetrated”, ;
3 We shall therefore anslyse in more detail each of these
elements as they appear from the context of Article 6 (o) as
well as in the light of tha_Judmom: pronounced by the Nyremberg
Tribunal, ' '

The first principle indicated by the words "before or
dﬁrmg the war" apparently implies that International Law contains
penal sanctions against individuals, applicable not only in time
of war, but also in time of peace, This means that there is lin
existence a system of international oriminal law tmdar which
individuals are responsible to the community of nations for viocla=
ti.ona of rules of international oriminal law, and according to which
attacks on the fundamental liverties and constitutional rights of
peoples arﬂ of individual persons, i,e, inhuman acts, constitute
not only in time of war, but also in time of peace, in certain
oircumstances, international crimes,

The adoption by the Charter of this prinoiple taken
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together with the principle that it is irrelcvant vhether ar

not suoh orimes are committed in violation of the domestio law

of the country where perpetrated, has found its expression in

the oreation of the international julicial organs, (1) which

were called upon to determine the guilt or hhooeme of a certain
oategcry'oi‘ the alleged oriminals responsible for the commission
of such inhuman acts, thus overriding the national sovereignty and
the municipal law of the states of which the ;;erpetrators are
subjects and where the orimes had been committed,

However, it must be pointed out at once that this
principle finds a considerable limitation in the specific
qualification 1laid down by the provision, as amended by the
Berlin Protocol, namély, that in order to constitute orimes
‘againat humanity which call for international penal sanction and
which are of special concern to the international ooulmnl.i.ty. the
inhumane ﬁota specifically enumerated in Article 6 (o) must be
comnitted in "execution of or in connection with any orime within
the Jjurisdiction of the Tribunal, i,e, only if it is established
that they were connected with a crime against pcace or a war
orime proper, This qualification constitutes a very important
restriction of the scope of the concept of erimes against
humanity, which thus, under the Charter, have no independent
'atatua, with a further consequence that their greatest practical
importance in peace time is seriously affected, (2)

The second principle expressed by the words "against
any civilian population" is to the effect that any civilian
population is under the protection of international criminal

(1)

Reference is made herc to the Nuremberg and Tokyo Tribunals,

(2)

The position under Law No, 10 of the Controli Council of
Germany is different,
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law and that the nationality of the viotims affeoted is ire
relevant, It seems also to imply that such protection has
been extended. also to cases where the alleged violations of
human rights have been perpetrated by a State a.gain-st its own
subjeots, The term, therefore, includes orimes both against
allied and against enemy nationals,

In partioular, it follows that n oivildan population
remains wdar the protection of the provisions regarding orimes '
against humanity irrespeotive of whether it is a); the popula=
tion of a territory which is under belligerent oocupation which

‘was effeoted with or without resorting to war (e, g, Austria and
parts of Czechoslovakia in 1938 and 1939); or b); the popula=-
tion of other States not under occupation, where armed farces
of one belligerent were stationed (e.g. German forces in Italy),
or of oountries neighbouring on a certain belligerent (e.g, persons
who were subject to kidnapping or othar. violence); ar ¢); the
population of a belligerent itsglf (e.g, German or Italian
nationals of the same or different race in their relation to the
respecgive State authorities or other national bodies),

. From the woxrls "oivilian porulation” it appéars that
the tem "grimes against humanity” 1o resiricted %o inhumane acts
comidtted agniict olvilian populations es distinet from members
of ' the armed forces, whish are outsidé the s2ope of 4'w provision,

The word "population" appears to indicate that a larger
body of victims is visualised and that single or isolated acts
committed against individuals should decide on the scope of the
conoept of orimes against humanity,

A violation of a certain human right protected by
Artiole 6 (¢) may or may not simultanecusly constitute a
violation of the laws and customs of war and therefore a war orime

sensu stricto, coming under Article 6 (b), This results fram

-
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the fact that the terms “erimcs against humanity" and "war crimes"
as has already becn indicated, overlap to a cortain cxtent, Ve
shall sce in more dotail later how this partiocular problem has
been dealt with by the Prosecution in the Indictment and by the
Tribunal in its Judgment. Here, it will be sufficient to

point out the following.

The provision dealing with war crimes (Article 6 (b) )
expressly states that its cnumeration of specific oriminal
acts is not oxhaustive. No such statement is to bo found in
Aﬁiolo 6 (c). The wide scope of t;\e term "other inhumane acts"
indicates, however, that the enumoration of Article 6 (c) is
also not exhaustive at least so far as the substance is concerned.

There arc two types of crimes against humanity: orimes
of tho "murder-type", namely, murder, extcrmination, onslavement,
deportation, and other inhumane acts; and "persccutions". Vith
regard to the latter the provision requires that thoy must have
been comitted on political, racial or religious grounds.

The acts of the "murder-type" enumerated in Article 6 (c) as
crimes against humanity are similar to, but not identical with,
those which are mentioned as war crimes in Article 6 (b).

Murder is included both in the list contained in Article 6 (b)
and (¢). Extermination, mentioned only in Article 6 (c) is
apparently to be interpreted as murder on a large scalc (mass
murder). The inclusion of "extormination" in addition to
"murder" may be token to indicate that taking part in laying
down a policy of extermination and/or other activitics in its
implementation not directly connccted with actual criminal acts
of murder, may be punishable as complicity in thc crime of
extermination.

Whether therce is a difference boetween "deportation to slave
labour or for other purioses" as mentioncd under (b), and the
two separate items "enslavoment" and "deportation" mentioned

under (c¢) is difficult to decide at this stage. "Ill-trcatment
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which is contained in sub=para, (b), has been ocmitted in sube
pare, (o), Whether or not this partioular crime falls under
"Sther inhumane acts" depends. on the general interprotation of
the latter expression,

Finally, the third principle that it is irrelevant whether
an offence alleged to be a orime against humanity was or was not
¢ mmitted in violation of the domestic law of the country where
perpetrated, means that it is no defence that the act alleged to
be a orime against humenity was legal under the dopestic law of
that country, The exolusicn of this plea is closely conneoted
with the provisions of the Charter contained in Article 8 and

regarding the defence of superior orders,

We come now to the question of the gttitude of the
Iribunal to the law relating to crimes against humanity,

As already indicated, the Tribunal stated that it is
bound by the Charter, in definition which it gives of crimes
egainst humanity. (') The rrnuns) considerations of the
, Tribunal on the law as to orimes against humanity are contained
in the following statement: _

' "With regard to crimes against humanity, there

is no doubt whatever that political opponents were -

murdered in Germany before the war, and that many of

them were kept in concentration camps in circumstances
of great horror and cruelty, The poliocy of terror

was certainly carried out on a vast scale, and in many qaaaa

was organised and systematic, The policy of pere

secution, repression and murder of civilians in Gemany,
before the war of 1939 who were likcly to be hostile

to the Goverment, was most rutlilessly carried out,

(1)
The Judgment, p, G4,




e

*"The pimcutil'bn of Jews during the same period

is ostablished beycnd all doubt. To oonstitute
orimes against humanity, the acts relied on Before

the outbreak of war must have been in execution of,
or in oconneotion with, any orime within the jurise
diotion of the Tribunal, The Tribunal is of the
opinion that revolting and horrible as many of these
orimes were, it has not been satisfactorily proved
that they were done in execution of, ‘or iR oonnecte
ion with, any such orime, The Tribunal therefore
cannot make a general declaration that the aots before
1939 were orimes against humanity within the meaning
of the Charter, but from the beginning of the war in
1939 war crimes were cormitted on a vast scale, which
were also orimes against humanity; and.insofar as the
inhumane acts charged in the Indictment, and comsitded
after the beginning of the war, did not constitute
war orimes, they were all coimitted in execution of or
in conneotion with, the aggressive war, and there-
fote oonstituted orimes ageinat husni?, 1t

From the above statement it folldws that the Nuremberg

Pribunal proceeded on the basis of the Berlin Protocol and applied
the qualification "in exeoution of or in connection with any orime
with:l.n the jurisdiction of the Tribunal" to the whole provision, i.e,
both to orimes of the murder type and to persecutions, with

the mmmn already indicated at the outset of this seotion.

' As will be seen in a separate part of the Report, this
statement does not imply that no orime committed before lst
September 1939 can be considered as a orime against humanity,

(1)
The Judgnent, p. 654
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Some orimes ocrmdtted prior to lst September 1939 have been
recognised by the Tribunal as constituting ordmes against
humani ty, .il..e.' in casea where their ooam.otion with the orime
sgeinst peace was established, |

- on theother hand, in cases where the commission of
inhumane acts charged in the Indioctment took place after the
beginning of the war and did not constitute war orimes,. their
connection vitit the war has been presumed by the Tribunal, and
therefore considered as orimes against humanity,

Althaugh in theory it remains irrelevant ;hauur a
orime sgainst humanity wes committed before or during the war,
in practice it is diffioult to establish a connection between
what s alloged %o be & arims against hunsnity, and & orims
within the jurisdiotion of the Tribunal, if the aot wes
camitted before the war, |

8)  Orimes against peace,

It has already been pointed out that this partioular

type of orime. as such is outside the scope of the Report,
However, or:lma. against peace have some definite bearing upon
violations of human rights, and for this reason it seems
neoessary to record here the views of the Tribunal on this
point, '

When dealing with the question of"the common plan or

conspiracy and the aggressive war", the Tribunal declared:
“he charges in the Indiotment that the
defendants p].aiihed and waged aggressive wars are charges
of the utmost gravity, War is essentially an evil
thing, 1Its oonsequences are not confined to the
belligerent states alone, but affeot the whole world,
"To initiate a war of aggression, therefore, is .

not only an international crimé; it is the supreme interw




=23

"national crice differing only from other war orimes
in that it contains within itself the m\nnhfed
evil of the whole,

"The first acts of aggression referved to in
the Indictment are the seizure of Austria and
Czechoslovakia and the first war of aggression
charged in the Indictment is the war against Poland
begun on the lst September, 1939," (1)

Later in the Judgment the Tribunal accepted the
contention of the Prosecution as to the aggressive charecter
of the seizure of Austria and Ozechoslovakia, (2) and made

the following statement in regard to the war against Poland;

"The Tribunal is fully satisfied by the evidence
that the war initiated by Germany ageinst Poland on
the lst September, 1939, was most plainly an aggn-ﬁn
war, which was to develop in due course into a war
which embraced almost the whole world, and re.lultod
in the commission of countless orimes, both against
the laws and oustoms of war, and against husanity®, ¢>)

¢ It will be cbserved that in meking the sbove statements
the Tribunal touched upon the general effect which the waging of
a war of aggression has on violations of human rights, Taking
M these consequences into a.ocot!nt, the Tribumal thought 4t
Justifiable nd of prima.;y importance to declare the initiation
and waging of wars of aggression as a supreme war orime, Thia
should be construed as meaning a supreme war orime in a wider sense
thereby oconstituting also in a general non-technical sense a

() The Judgment, p, 13,
(2)  mia,, pp, 19-22,
(3) mia,, p. 27,
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supreme orime against humanity,

The question of violations of human rights perpetrated

as part of the planning, preparation . or conspireqy to wage wars
of aggression will be presented in a separate part of the

Report,

% to commit war orimes and crimes against
&

A few words on the question of conspiracy, i.e, the
dootrine under which it is a oriminal offence to conspire or
to take part in an alliance to achieve an unlawful objeot, or
echieve a lawful cbject by unlewful means, The Charter in
its Article 6 (a) provides that "conspiracy" to commit orimes
against peace is punishable, but contains no such express pre~
vision as to a "conspiracgy"to cormit war orimes or ecrimes
against humanity,
Consequently, the International Military Tribunal -
allowed in its Judgment a very limited scope to this dootrine
. and held that, under the Charter, a conspiracy to commit
orimes against peace is punishable, and convioted certain of
the asfendants on that basis; but it declined to punish conspiracies
of the other two types as substantive offenoea,.diatimt from any
war‘oriubor crime against humanity, and expressed the opinion
t.hat the provision contained in the last paragraph of Article
6 & Inot' define or add as 2 new and separate crime any con~
spiracy except the one to commit acts of aggressive war, In
the opinion of the ‘I‘ri‘bur;al the above provision is only designed to
establish the responsibility of persons participating in a _
common plan, and for these reasons the Tribunal decided to dise
regard the charges of conspiracy to commit war orimes and crimes
against humanity, (1)

(1)
The Judgment, p, Lke
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1I, _JURISDICTICN OVER PERSONS,

(% Arl;ioﬁ 6)s "lLeaders, organisers, instigators,
aco 8 partioipating in the formulation

or execution of a cammon plan or conspiracy to

cammdt any of the foregoing orimes are responsible for
all aots performed by any persons in exeoution of

such plan",

io o "The official position of the
8, whether as Heads of State or res=-
ponsible officials in Government Departments,
shall not be considered as freeing them from
responsibility or mitigating punishment,"

(mu;h 8)e "The fact that the Defendant acted
purs o0 oxrder of his Govermnment or of a

superior shall not free him from responsibility,
but may be oconsidered in mitigation of punishment
if the Tribunal determines that justice so requires®,

5% %1010 9)e "At the trial of any individual

r O group or organisation the Tribunal

may declare (in connecotion with gny act of which

the individual may be convicted) that the group

or organisation of which the individual was a membex
was a oriminal organisation", o

icle 10), "In cases where a group or organisa-
on is dec d oriminal by the Tribunal, the

competent national authority of any Signatory shall
have the right to bring individuals to $rial for
merbership therein before national, military or
ocoupation . courts, In any such case the oriminal
nature of the group or organisation is corsidered
proved and shall not be queationed,"

As already cited the Nuremberg Tribunal was invested
by . the Charter with power to try and punish persons who, aoting
in the interests of the European Axis countries, whether as .
individuals or as members of organisations, comitted any of

the orimes emmerated in Article 6 under (&), (b), and (o), .
In accordance with the purpose for which the Tribunal

was estaeblished the scope of the individuals over which the

Tribunal had to exercise its jurisdiotion was limited to the
major war criminals, This is evident from Articles 1 and 6 of
the Charter, which, however, do not contain any definition or
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explanation as to who should be regarded as a major war orime

inal, The only indication in this respeot is provided by the

Mosoow Deolaration of the 30th Ootober, 1943, acoording to

which major war oriminals are those whose offences have no

"partioular gabpapﬁical location", Zxactly the same des~

oription is used in paragraph 3 of the Preamble and in Article

1 of the London Agreement of -8th August, 1945; which have thus

left open to the disoretion of the signatory Powers the question -
" which persons should be inoluded in  this category of war

oriminals, In the Indiotment lodged with the Tribunal (1)

a total of 24 persons were charged at m;remberg, who, in
acoordance with Artiole 1 (b) of the Charter had been desige
nated as major var criminals (2) by the Committee of the Chief
Proseocutors of the Signatory Powers,

' The opening sentence of magraph 2 of Artiole 6 lays

dom the rule that for sots enumerated in that article as oone

. ntﬁut:lng orimes against peace, war crimes and orimes against
humenity, there shall be individual responsibility,

'On this question the Defence submitted that Inter=

national Law is conoerr.:ed with the aotions of sovereign states,
and provides no punishment for individuals; and further, that

1 '

() Indictment presented to the International Military Tri

sitting at Berlin-on October 1945, eto, H.M.%S.O. ” '63‘%.

(2) The names of the 2 defendants are as followsi= Hermann
Wilhelm GORING, Rydolf HESS, Joachim von RIBPENI'ROP, Robert LEY,
Wilhelm IE].TEL, Ernst KAITENBRUMNER, Alfred ROSENDERG, Hans FRANK,
Wilhelm FRICK, Julius STREICHER, Walter FUNK, Hjalmar SCHACHT, Gustav
KRUPP von BOHLEN ynd HALBACH, Karl DONITZ, Erich RAEDER, Baldur von

SCHIRACH, Pritz SAUCKEL, Ajfred JOI'L, Martin BORMANN, Franz von PAPEN,
Artur SEYSS-INQUART, Albert , Constantin von NEURATH and Hans mm

All individual defendants mmad in the Indiotment appeared before the
Tribunal exoept: Robert LEY, who cammdtted suiocide 25 October 1945;
Gustav KRUFP von Hohlen und Halbach, owing to serious illness; and
Martin BORMANN, who was not in custody and whom the Tribunal deoided to
try in absentia,

In the latter case the Tribunal evidently found it necessary, in the
intereats of justice, to conduct the hearing in his ebsence, thus availing
itself of the right accorded to it by Article 12 of the Charter,
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where the act in question is an act of state, those who carmry

it out are not personally responsible, but are protected by

the dootrine of the sovereignty of the State, Both these
submissions had been rejected by the Tribunal which expresséd
the opini'on that the prinoiple that International Law mbaei
duties .and liabilities upon individuals as well as upon B:tatu_
has long been recognised, In this connection the Tribunal
recalled in its Judgment the recent case of Ex Parte Quirin
(1942, 317 US I), bLefgre the Supreme Court of the United States,
in whioh persans were charged, during the war, with landing in
the United States for purposes of spying and sabotage, In this
case the late Chief Justice Stone, speaking for the Court, said
that from the very beginning of its history that Court has |
applied the law of war as including that part of the law of
nations which presoribes for the oonduot of war, the status,
rights and duties of enemy nations as well as enemy individuals,
Chief Justice Stone went on to give a list of cases tried by the -
Courts, where 1ndivic_1ual offenders were oharged with offences
against the layg of nations, and partiéularly the laws of war,
Many ofhsr authorities on this matter oﬁuld have been oi.to‘d, bud
the Tribunal was satisfied that there is suffiolent evidenoce

to show that individuals can be punished for violations of

International Law, .After recalling the provisions of
Article 228 of the Treaty of Versailles as illustrating and
enf'oroing ‘.l:he view of individual responsibility, the Tribunal
condluded with the argument that "orimes against interw
national law are committed by men, not by abstract entities,
and only by punishing individuals who commit such orimes

can the provisions of international law be enforoced, " (1)

The Judgment, p, 41,
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.

The soope of the individunls liable to prosecution

is further determined by the last paragraph of Article 6 of :
the Charter, vhich provideb that leaders, organisers, instigators
and acoomplioces, participating in the formulation or execution of
a oammon plan or oonspiracy to commit any of the orimes erumerated -
in that Artiole under (a.s , (b) and (o) are responsible for all
acts performed by any persons in execution of such plan, From
this provision stipulating the vicarious liability of leaders,
organisers, eto, it appears that the leaders and organisers are
also responsible for acts committed by third persons, N_othing
is said in this provision about the responaibility of the M
perpetrators, put it seems to be implied that the perpetrators
-are also oriminally responsible though the Charter itself in
general and this provision in particular, dealﬁ only with persons
responsible on a high level, Tpis is borne out by the Control
Council Law No, 10, which was promulgated to give effeot, inter
alia, to the London Agreement of 8th August, 1945,

There is also nothing said in the Charter as to
what degree of connection with a crime u:.;.st be established in
order to attribute to a defendant, Judicial guilf, i,e, m
degree of responsibility of principals, accessories, and accome-
plioces, Nor does the Charter say anything on the very
important question of attempts, namely, whether or not an attempt
to commit an intermational corime is in itself a orime, All
these questions, in respect of which the Intermltional Penal
Law is itself most: unaéttled, have been left open by the Charter,

In one respect only, the degree of individual respone
sibility for the orimes caming within the jurisdiction of the-
Tribunal has been defined by the Charter in Micle 7, which

says that the offioial position of the defendants, whether as
Heads of State or responsible officials in Government Dgpartments,
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shall not be oonsidered as freeing them from responsibility
or mitigating punishment,

' O Whis partioulax dussbion sd. 46 fushhaeialsboration
of its nrgmmt. as to the individual responsibility, the _
Tribunal expressed the view that the prinoiple of International
Law, which under certain cirocumstances protects the represent=
atives of i. state, oa.nnot be applied to aots which are condemned
as oriminal by I ternational Law and the authors of such acts
cannot shelter themselves behind tﬁeir official position in order
to be freed fram punishment in appropriate prcoeedings, As

the very essence of the Charter is that individuals in general,

and the representatives of a state in pa.rtioulnr,' "have
international duties which transcend the national obligations of
obedience imposed by the individual State", the Tr:t"buml took
the view that he who violates the laws of war cannot cbtain
immnity while actink in pursuance of the authority of the
State if the State in authorising action moves outside its oom=
po:benoe under Ipternational Law, ().
It may be of interest to insert here in this
ocnmeotion a few remarks from Lord Wright's comments, which he
wrote on this partioular subject, He sayss
"the Jydgment accordingly is proceeding on the basis
of the Community of Nations and on the nature of
international law as the law not of one hation but of all,
which transcends the law of the partioular individual,
and the obedience which he owes to his state, The
fact that the individual is obeying the national law is
no defence if he is charged before the competent Court
for violation of the international law, He is thus

——— —

(1)

The Judgnent, p, 42,
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"subject to a double set of laws which in oertain
ocases may oonfliot, He has a divided duty, Tpere
4s nothing paculiar or unmsual in this, In every
Federal state the citizen owes obedience to the
Pederal Law and also to the State or Provinoial
law, and may be punished if he violates either by

the appropriate authority, Federal constitutions
gencrally provide for the daminance of one system

of loy over the other if they oonﬂiot; but -
generally the areas of each are sufficiently dis-
tinot, A Dritish soldier remains subject to his
oountry's laws though he is also aub;]aot to Military
.Leaw as being a soldier, In the international penal
oocde a man may be held @uilty of violating the code
though what he does is justified under the National
Law, The paciple there ds similar to what is
_often referred to as the defence of superdcr grdere,.?. (1)

Acocording to the established prinoiples of Inter=
national Law, the faot that rules of warfare havebeen vioclated
in pursuance of orders of the belligerent Government or of an
individual belligerent commander does not deprive the act in
question of its oharacter as a war Orime; neither does i%, in
principle confer upon the perpetrator immunity from punishment

by the injured belligerent, This view is governed by the majar
prinoiple that members of the armed forces or other authorities

are bound to obey lawful orders only and that they cannot therefore

(1)

See Wmh on Hemberg' » reoently written
for "Obiter ta®, an Law J . : ;
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oabape liability if, in obedience to a command, they commit
acts which both violate umhallongﬁ rules of warfare and
outrage the general yrinciples of humanity. (1) |
Accordingly, Article 8 of the Charter lays down the

rule that the fact that the defendant scted pursuant to order
of his Govermment or of aunpu:iorshail not free him from -
responsibility, but may be considered in mitigation of junish-
ment; f the Tribunal determines that justice so requires. It
may be pointed out that this r\;lo-applies to all acts coming
within the notions of orimes against peace, war orimes and
orimes against hww.

ﬁn behalf of most of the defendants it was submitted that

in doing what they did they were acting under the orders of
Hitler, and thereforo cannot be held responsible for the acts
committed by them in carrying out these orders. When dealing
with this submission the Tribunal stated that it considered the
provisions of Article 8 to be in conformity with the law of all
nations. The Tribunal added that the true test, whioh is found
in verying defrecs in the oriminal law of most nations, is not
the existence of the order, but whether moral cholce was in fact
possible. (2) '

Finally, there remains the question of groups and-
organisations of which the individual defendants were members.

Article 9 of the Charter provides that at the trial
of any individual member of any group or orgamisation the Tribunal
may deoclare that the group or organisation of which the individual
was -a member was a criminal organisation. Such a declaration
may have been made by the Tribunal in connection with any ;tct of
which the individual ma.y have been convioted.

) % Coosdinin, 1. @b,

(2) The Judgment, p. 42
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Aoocording to Article 10 of the Charter, in cases where

a group or organisation is declared oriminal by the Tribunal. the
oocmpetent national authority of any Signatory has the right to
bring individuals to trial for membership of such bodies before
- national, military or ocooupation courts, In any such case the
ariminal nature of the group or organisation is to be considered
as proved and shall not be quesationed,
The above provision makes it olear that the declaration

of ariminality ageinst an acoused crganisation is final, and cannot
be challenged in any subsequent oriminal proceeding against
individual members, The effeot of such a declaration is well
illustrated by Law No, 10 of the Comtrol Council of Germany,
' which provides that a member of such an arganisation may be
punished for the ordme of. membership by death.
As regards the general attitude of the Tribunal in

this respeot, it is to be mentianed that the Tribunal ocosidered.
these provicions as a farereaching anl novel prooedure, the
appl;.cation of which, unless properly safeguarded, may produce

 great injustice, (V) Ve ehall see in.anelof the Subsbaent
pections in mapo detadl baw the law of tho Chhrter: ias applied. .
by; tho Zribunall toithe orghnisations alleged by the Indictment
to be oriminal,
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UNITED NATIONS WAR CRIMES COMMISSION,
HUMAN RIGHTS REPORT: PREPARATORY PAPERS,

INFO ION ON HUMAN RIGHT
IN TRIALS OTHER THAN THOSE CONDUCTED BY
THE_INTERVATIONAL MILITARY TRIBUNALS,

SUMMARY
of tha Results of tho Research

so_far carried out,

BY G, B B, OFF

In common with all parts of tho Roport on Human Rights in War
Crime Trials, tho shortage of timo has provontod tho part doaling with
Information on Human Rights in Trials othor than thoso conduoted 'by
tho International Military Tpibunals from boing draftod in its entirity,
It has boen thought of use, howover, to sot out in note form, in
tho presont papor, tho outoomc of the rosocarch so far carrdied out on
the part roferred to abovo, following the plan of arrangemont suggosted
by tho present Rapportour in Dooument III/96. The sections on whioh
work has boon oomplotod and papors circulato 121:‘0 indicatod, and in
rolation to tho othor sections tho legal provisions and the Trial Reoords
whioh have boon found to be relcvant aro sot oute
Should it bo docided at somo future date to complote tho resecarch
on Human Rights in War Orimo Trials it is hopod shat the collections
of onactments and rofcrences to trials set out in the presont notes wi.li_

prove a valuablo guido and starting pointe

o g — S . - - me——

(1) Documents III/96 and III/112, which contain the texts of certain

completed parts of the Report,




The introductory pages of th: part of the liuman Rights Roport
which dcalc with txdals othex then thowe conducted by the International Militoyy
Trihmla have iwen set out on pages 3-10 of Ducument IIT/96,
Be_ TH3 RUAUS OF IHT VIOTIMS OF WAR ORTMES.
Lo Alliod Inhabitants of Qcoupied Tarritories
(1) Tho Rights to Lifo, Houdth and Porsonal Intogrity.
A largo runber of offuucus for which war criminals have beon

oondommed have constituted violations of the rights to 1ifo, health
amd personal intogrity of allicd iuhabitants of ocoupiod torritories.

One rolevant gouorel provision wiich was guotad, ‘for instanoco; in the

indiotmont in Sho ceso against 04%s Ohlundorf and 24 othars, Subsequent

Prooeedings Casu No,Y, hold bufore an American Mijitary Tribunal at
Nuremborg, is Articlo 43 of tho Hagus Convuntion, which reeds ag

followst
" The anthority of tho povor of the Stato heving passod do
facto into the hands of the oucwpant, the lattor shall do
1 in his powor o mestoru, and cnours, as fr as
possiblo, public order and safaty, rospouting nt tho samo
time, unloes absolutoly provented, tho laws in force in
tho country, " : s
The provision most ofton guoted during vor orimo trials in this
-conneotion, howovor, is Articlu 46 of tho Hoguo Convantion, porhaps
bocause it forbids more explioitly the typosn of offences for whioh
the alleged war criminals ara bronghi bofore the courtss This
artiale reads as follows:
" Pamily honcur and rights, icdividual life, and private
property, as woll as roligious convictions and vorship,
must be respocted.
Privato proporiy ms’ not Lo confiscatod, "
Article 46 is ofton quoted, for instance, in concantration camp
trials. For oxample, the prosccutor in the irial of Josef Kramer
and bk othors, huld before a British War Crimes Cowrt at Lineburg

from 17th Soptiabor « 17th Novembor 1945 (the Selson trial), in his

olosing addross, claimed that the inhabitants of occupiod territories
were protected Ly Article 46 and went on to aquote the text of paragraph
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383 of Chapter XIV of tho British Manual of Military Law, which boars

a strong ldkenoss to tho article of tho Haguo Convention: "It is tho

duty of tho oococupant to sco that tho 1ives of inhabitants are
respootod, that tho:gr domostic poaco and honour are not disturbed,
that thoir roligious conveotions aroc not interfeorod with, and generally
that duress, unlawful and oriminal attacks on their porsons, and .
felonious actions as rogards their proporty, arc just as punishable as
in timos of poaco, " (1)

In the Zyklon B ocase (the trial of Bruno Tesch and 2 others,
held before a British Military Court at Hamburg from lst - 8th Maroh,
1946) tho ownor of a firm which arranged for the supply of poison gas

to Axmo-hwitz, among othor dostinations, and his sccond~inecommand

wore found to have known of tho fact that this poison gas was used
for killing Alliod nationals intornod in concontration comps and woro
sontonoced to doaths Hore again, the prosccution rolied upon Arte46
of tho Haguo Convention, tc whioch, as tho prosecutor pointed out, both
Gormany and Creat Britain wore partios.

To quoto a trial hold in tho Far East, it may be pointed out that
Art, 46 appears among the provisions said to have boen violated by
Takashi Sakal,tried by the Chincsc War Crimes Military Tribunal of tho
Ministry of National Dofenco, Nanking, on 27th August 1946, This
accused was found guilty, inter alia, of inciting or permitting his
subordinatos to wpund non-combatants, to rape, to plunder, to deport
civilians, to indulge in crucl punishmonts and tortﬁro, and to causo
destruotion of proporty.

Among the many other trials vhich are relevant in this conneotion,
tho following may bo mentioned: The trial of hax Peuly
and 13 others held at Hemburg fronm 18th March to 3rd
Moy, 1946, (the Neuengmume Trial), the trial of Hermann Vogel

(1) Sce War Crimo Trial Law Reports publishnd for the United Nations War
] ' I 1
Crines Commission by H.M. Stationery Office, London, Volume II,p.l05.




s
amd 5 otiers, hold beforo the Polish Spocial Oriminal Court in Lublin
from 27th Noverber - 2nd Dacombor 1944 (tho Majdanek trial) and tho
trial of Yamura Saburoh held boforo the Nethorlands Tomporary Courts
Martial at Balikpepon (N,E.I.) on the 13th Soptombor 1946,

" Franco, as an ox-occupiod territory, has held a large mmbor of
trials for offonces committod against civilians, ospocially offences
causing doath and porsonal injury., A 1_n.rga numbor of roports on such
trials arc in tho custody of tho United Nations War Crimes Commission,
but the relevant articles of international conventions are l;!ot montionod
in the French dommionts supplied, (ofe DoceIIL/96, pebe) It is cloar,
however, that tho many cases of unjustified killing, wounding, eto,

which appear in thoso trials, would como within tho scopo of .Arhhﬁ of

tho Hagua Convontion,

Allegations of torrorism against tho civilian population are
rolevant in this connootion. (efs tho Dutch triasl mentionod above and
the trial of Eborhard von Mackonson and Kurt Maolzor, Gormen nationals,
triod by a Hﬂitary Court for :bhn Trial of War Criminals at Romoe on
18th - 30th November 1946,) |

Cascs of rapo fall within this hoading, (of. trial of Hans Muller,
held before a Military 'i'rihmal at Angers on 30th November 1945,) and
also cases inwlving modical oxporimonts (ef.tho trial of Martin
Gottfried Weiss and 39 othors hold beforo a Genocral Militery Govornmont
Oourt at Dachau from 15th November - 13th Docombor 1945 /Eho Dachau
Conoentration Cymp tria)7 and the trial of Erhard Miloh bofore an

American Military Tribunal at Nyromborg from 4th February = 1l6gh fpril
1947 ﬁumnborg Subsequent Ppocoedings Trial No. 2_7.)
In comnection vith merey killings, reforence should be mado to
the trial of Qulo a’mi‘&, and Kurt Kiehne, Gonoral Military Govermont Qourt at

Ludwigaburg, Sth april, 1946,
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;g! Tho Right to Froedom of Movemont.

Cases involving charges of doportation arc rclovant in this

conneotion. Soo for instanco tho trial by a Chinose Military Tribunal
reforrad to atove; sce trial of Robort Wagnor and 6 others, hold bofore
a Fronch Military Tribunal at Strasbourg on tho 3rd May 1946; soo trial
of Wilholm Artur Konstatin Wagner boforo tho Norwogian Eidsivating
Lagmonnsrott, from August - Octobor 1946,  Slave labour is dealt with
in the trial of Erhard Milch, triod by an American Military Tribunal at
Nuremborg from 4th February - 16th April 1947, in the trial of Oafl
Krauch and 22 othors which was opcned by an American Hi'lita.ry Tribunal
on Nyremberg on the 14th August 1947 and in tho trial of Alfried Krupp
von Bohlen und Halbach and 11 others, which will be held at Nuremberg
before an Amerioan Military Tribunal (Subsoquont Procoedings Cases I
Nos. 2, 6 and 10).

Oonditions undor which deportation bocomos a crime, are sot out
in the Judgmont of tho Milch trial. Rofcronce should also be made to
the trial of Capt. Eitaro Shinohara and 2 others boforec an Australian
Military Court at Rabaul from 30th March - lst April 1946.

(411) Tho ht to e Fair Tirial,

Evon members of an undorground movemont have the right to a fair
trial on capture. Many of tho trials mentionod under "2, Allied
Oivilians in Occupiod Territories who toke up Arms against the Enemy"
(sec later), are relevant hero. Tho quostion of the wrongful exten-
tion of Nazi law and courts to occupiod territories is dealt with in
the trial of Josef AltstBtter and 15 others, tried by Aporican Military
Tribunal at Nuremborg (Subsequent Procoedings Case Noe3), and reforence
should also be madc in this connoction to tho trial of Robert Wagner and
6 others before a Pcench Wilitrry Tribunal at Stresbourg on 3rd May 1946,

{1v) Family Rights,

"Family Rights" arae specifically protocted by Art.l46 of tho Haguo
Convention, and many of tho offoences for whichk war criminals have beon
condemned havo, in fact, constitutod violations of thosc rights,

Examplos are provided, for instance, by tho splitting up of families for

purposes of doportation to slava labour.
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In tho trial of Hoinrich Gorike and 7 othors before a British
My itary Gourt at Brunswick from 20th March to 3rd April 1946 (the
Volpke Children's Homo Case), tho prosecution rolied upon Artel46, In *
this ocase, various acocusod were found guilty of boing "oconcorned in
the killing by wilful negloot of a number of childron, Polish nationals!
It was shown that thoy woro implicated in tho ostablishmont and running
of a home to which Polish fomale workors in a district of Gormany wore
foroed to sond thoir childron, the objeot boing to freo tha paronts
for forecod labour for the bonofit of the German economy. Many of
the ohildron diod through negloct.

(v)_ Religious Rights,

It will be noted that "religious convictions and worship" are also
protected by Art.46 but vory 1ittlo use has beon mado in war ordmo
trials of this agpect o the provision,

Violations of roligious rights, intor alia, worc allogod in tho
trial of Gencral Tomoyukd Yamashi€a, tried bofore an Aporican Military
Commission at Manila, Philippine Islands, from 1lst Octobor - 7th Docomber
1945. In this case, it was shown that, among the groat destruction
caused by troops undor tho accused's command, figurcd tho dost ruotion
of roligious odificos. Such destruction of religious property may however .
possibly bo better classed undor the hoading of devastation of property
rather than undor the heading of violation of individual roligious

funotions.

(vi) Proporty Rights,

Allegations of violations c;f proporty rights have boon froquont
in war orimo trials. Onco again, "private g.)roporty" is spocifically
mentioned in Art.46.

There are many oxamples among the trials by French Military
Tribunals of the dostruction or theft of proporty in occupied France.
Among othor trials dealing with destruction of property may be
mentic * tho trial of Takashi Sakal by tho Chineso War Crimcs Military
Tri.unal of tho Minlstry of National Defence, Nanking on 27th August,

1946,
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Tho trial of Friedrich Flick and 5 uthers, bofore an American
Military Tribunal at Nuremborg (Subscquont Proccedings Trial Nos5),
and tho Krupp trial, (Subsequent Proceodings No.10), dcal with economio
pillago among othor mattors. Also of intcrost in the same conmoction
are tho Milch trial (Subsequont Procoedings No.2) the trial of Oswald
Pohl and 17 others, tried beforo an Amorban Military Tribunal at’
Nuremborg (Slubsoqmnt Proceodings No.l), and tho trial of Carl Krauch
and 22 others, which was opened boforo an American Military Tribunal at
Nuromborg on the 14th August 1947 (tho I.G.Farbon Industrie case, \
Subsoquont P:bcoodin'ga Noe6)

Civio ts.

Porhaps cases involving dona.tior_;alisation would fall undor this
heading; seo for instance the trial of Ulrich Greifelt and 13 others
which will be held at Nuremborg bofore an American Military Tribunal
(Subsoequont Procecdings No«8) in which the allcgations includo charges
of Gan'oo:l.de. Gonocide is also charged in the trial of Otto Ohlendoxf
and 23 othors (tho "Einsatzgruppon" trial) which is being held at
Nuremberg before an Amorican Military Tribunal (Subsoquont Proceedings
Noe 9)¢ Two furthor trials which aro of intercst in this connection
aro the Fronch trial of Robort Wagner, in which one of tho charges
concorns recruitmoent for the bomfit of tho enomy and also the Trial

of Josef AlstSttor (Subsoquent Procoedings Noe3).

2. Allied Civilians in Ocoupiod Torritories

m Take up Arms against tho Enomys

Provisions relative to tho quostion of the logal position of
allied civilians in ocoupiod torritories who tako up arms against the

enemy are Articles 1 - 3 of tho Hague Convontion, which provide as
£>11owas
"Art,1. The laws, rights, and dutios of war apply not only to the
army, but also to militia anl voluntoer corps fulfilling all tho
following conditions:-

(1) Thoy must bo commanded by a person rosponsible for his
subordinatos;
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(2) They must have a fixod distinctive sign rocognisable
at a distance;

(3; Thoy must carry arms openly; and

(4) Thoy nust conduct thoir operations in accordance with
the laws and.customs of war,

In countries wvherc militia or wvclunteor corps constituto
tho amy, or form part of it, thoy aro included undor the do-~
ponination "amy ".

2, Tho inhabitants of a torritory not undor occupation
» on the approach of the onemy, spontanoously take up arms
to resist the invading troops without having had time to
organize themselves in accordance with Article 1, shall bo
rogarded as bollipcrents if thoy carry arms oponly, and if
they respect the laws and customs of war,
+ 3. Tho arrmod forces of tho Lolligorents may consist of

atants and non-combatants, In the caso of capture by
the enamy, both have tho right to be troated as prisonars of

war, "

Trials vhich aro of intcrost in this connoction include tho
triel of Yamwmoto Chusaburo by a British Military Court at Kuala
Lumpur on 30th January to 1lst Fgbruary 1946, tho trial of Karl Buck
and 10 others bafore a British Military Court at Wuppertal from 6th
to 10th May 1946, tho trial of Hoinrich Kloin aml 14 othors bofore a
British Military Court at Wupportal from 22nd - 25th May 1946, tho
trial of GOneral Victor Aloxander Friedrich Willy Scogor and 5 othors
bofore a Military Court a Wuppertal from 17th Junc = 1lth July 1946,
tho trial of Goneral Tomoyuki Yamashita, triod by an American Military
Commission at Manila from 1lst Octobor = 7th Decomber 1945, tho trial
of Wilhelm List and 11 othors bofore an amcrican Hilit:u’y Tribunal at
Nuremberg (Subsequent Procoodings Case Nos7), tho trial of I/Cpl.
Rehei Okmura and 2 Sthers before an Aystralian Military Court at
Rabaul from 13th - 18th Docomber 1945, the trial of Wornmor Krotzschmar
before a French Military Tribunal at Angers on tho 27th March 1946
the trial of Johann Gonz bofore a Freonch Military Tribunal at Toulouse
on the 16th April 1946, tho trial of Richard Wilhelm Hormann Bruns

and 2 others boforc a Norwegian Eidsivating Legmammsrott on 20th March

1946 and tho trial of Kriminalsekret#r Willie August Kesting, and
Nils Peter Berhard Hjelubery by the Gulating Lagnannsrett in Merch,

1946, and by the Supreme Court of Norvay, July, 1946,
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Je __Allied Civilians outside Occupied Territory.
On a narrow interpretation, the Hague Convention does not protect

civilians outside of oocoupied territory, since the heading of Section
II of ‘the Hague Convention is "Military Authority over the territory
of the Hostile State". This interpretation has not, however, pmva.ilod.
For instance, in the Hadamar trial, (the trial of Alphons Klein and 6
others before an Amorican Military Commission at Wiesbaden which was
aomplotod on the 15th October 1945,) various accused were found guilty
of taking part in the deliberate killing of, among other people, over
LOO Polish and Soviet nationals, many if not most of whom were
oivilians, by injections of poisonous drugs. Here, tho fact that the
offences took placc in Hadamar, Gormany, and not in occupioed territory,
was, of course, treated as entirely irrolevant, Anothor example among
the many in oxistenco, is the Bolsen trial. In this trial, the offences
committed in Auschwitz and tho=e committed in Belsen were treated by the
court as being on entirely the same footing, the fact that Belsen was on
German territory and méohwitz in occupied Poland being trcated as
boside the point from tﬁs legal point of views In his opening state-
ment in the trial, the prosccutor quoted paragraphs 442 and 443 of the.
British Manual of Military Law:
" 312, War crimes may be divided into four different classes:
(i) Violations of tho recognised rules of warfare by
members of the armed forces...

443, The more important violations are the following eee
ill-treatment of prisoners of warj... ill=trcatment of
inhabitants in occupied territory..."

The Prosecutor claimed that although the words "inhabitants in
occupiod ocountries" were used, it was obvious that they should be
extonded to "all inhabitanfs of occupied countries who have been

deported f rom their own country," the deportation, in fact, being
a furthor infringement,

In the trial of Heinrich Gerike and 7 othors (the Velpke
Children's Home case, to which refcrence has already bocn ma.de(l.')),
various acoused werc found guilty of being concerned in the killing

by wilful negloct of Polish children born on German territorys

(1) See P. 64
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Article L6 of the Hague Convention was drafted at o time when
deportations for forced labour on the scale carried out by Nazi Germany
oould not have been contemplated, and striotly speaking, ajplies
only to tho behaviour of the oocupying power within tho ocoupied
territory. Novertheioss, it is clear that the gencral rule laid down
therein must be valid also in respsct of inhobitants of the cooupled
Itar.rito.ty vho have bean sent into the country of the occupant for
‘forced labour, as h4:d mothers of the children who vere sent to the
Velpke Baby Home, and to the children born to them vhile 1n captivity.
The prosecutor in this trial pointed out, as did tho' prosecutor in the
Belsen trial, that cuch deportati.n vos in itself contrary to
international law, as was stated in Oppenhaim-irauterpanht, International
Law, VoloII, 6th Edition, on pp»345-6, in the following passage:
" sessthare is no right to deport inhabitants to the country
of the occupant, for the purpose of compelling them to work
theras When during the Voerld War the Germans deported to
Garmany soveral thousands of Belgian and French men and
womon, and compullod them to work there, the whole ocivilised
world stigmotised this cruel practice as an outrage. "
It could, of course, have baen arguod by the defence in both the
Bolsen trial anl in the Velpke -Ba.by Hame trial that the offence of
deportation was commifited by persons cthor ﬁha.n tho iwouaed.; ‘mfer'chn-‘

less it socems reasorable %o sssume that the inhabitants of an occupied

territory keep their rights under Internatilonal Law whon forced to

leave their own country, oven though this i3 not oxpressly provided in

the Hague Convention,
For the rights of depcriud labuur, reference should bo made to
the Judgment in tho Milch trial (Subsequent Proceedings Noe2)e

4o Non-Allied Nationals,

Enemy nationals ere lef% unprotected in war crime trials proper,
by contrast with trials of what are known as"orimes against humanity".
For instance, tho British Royal Warrant providas, in Regulation 1,
that the offonces to ™ trizd by British Military Courts ;ahnll only
be violations of thy laws w’ usagos of war ° committed during any
war in which His Majasty has been or may bae ongaged at any time since

the 2nd Soptenber 1939.
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The question received some discussion during the course of the

Belsen trial, On the 3rd October 1945, the defence objected to .the
in

proposal of the prosecution to put /affidavits whioh inoluded the
allegation of an offence committed against a lhm.ga.rian girl, Dofence
Counsel pointed out that the charge against the accused referred to
the committing of a war orime which involved the ill=treatment and
killing of allied nationals. Counsel also thought that it was within
the knowledge of the court that a war orime could not be committed by
a German against a Hungarian since the latter would not be an 4llied
nationals The Pmuéuﬁor mado two points in replying: Hungary, he
said, left the Axis bofore April 1945, and had come on to the Allied
side; at that time, therofore, the Hungarians were at least some form
of Allies, thm:.gl;x Counsel did nmot know to what extent.s A more genoral
point made by the Pzpaacutor was that what he was trying to prove was
the treatment of the Allied inmates of tho camp, He thought that he
was perfootly entitled to put before the Court evidence of thn' treatment
of other persons in tho campe If thore were ton poople and he wanted
to prove that one of them was badly treated, in the Prosccutor's
submission, he was parfectly entitled to prove that the ten were badly
treated, The treatmont of all the inmates in the camp was relevant
to show the treatment of any individual inmate.

The Court decided that the paragraph be included in the evidenoe
before the Court,

Golonel Smith bleimed that only offences against Allied mtion;la
oould be regarded by the Court as war orimes, and that "Allied
nationals" meant nationals of the Ur.ﬂ.ted Nations, The tem therlet;'om

excluded Hungarians and Italianse As has been seen, the Prosacutor

(1) Counsel for the Defendants in general.
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himself in effeot disclaimed any intention of chargi g the accused of
orimes against persons other than Allied mationalss Both Prosecution
and Defence therefore recognised that, under the Royal Warrent, the
jurisdiotion of British Military Courts is limited to tha trial of war
orimes proper and excludes crimes againat humanity as defined in Artiole
6(c) of the Charter of the Ipternational Military Tribunal. British
Military Courts deal with such crimes only if they are also violations
of the laws and usages of war,

Nevertheless, it must be added that offaenpes against non-allied
nationals do fall within the Ju.risd.iot-ion of some courts other than
International Military Tribunals in Nuremberg and Tokyo, for instance,
some of the United States Military Commissions appointed for the Trial
of War cri.ms;

of fheae. the narrowest jurisdiction is that vested in the Military
Commissions appointed in the Mediterranean Theatre of Operaticns. In
the Moditerransan Regulations (Rogulation 1) the expression "war orime"
means a violation of the.laws and customs of ware : )

Under the Buropean Direot:l.vé 1()pa.ra.graph la), Military Commissions
are appointed for the trial of persons who are charged with violations
of the laws or customs of war, of the law of nations or of the lavs of
occupied territory, or any part thercof.  The Buropean Dirsctive adds
therefore to the jurisdiction of Military Commissions violations of the
laws of nations other than tho laws or customs of war, and violations of
tho local law of tho occupied torritorye In Regulation 5 of the Pacific
September Rog;lationé,z)tho offences falling under the jurisdiotion of the
My)itary Commissions are doscribed as follows:

(1) By command of General Eisenhower, a directive regarding Militery
Commissions in the European Thoatre of Operations was made by an
Order of 25th August 1945. '

(2) Similarly, by command of Goneral McNarney, Regulations for the
Trial of War Crimos for the Meditorranecan Theatro of Operations
were made on the 2jrd Soptember 1945 by o:l.nqular Noe
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In tho Ohina nngun_tionamtho Jurisdiotion of the Commdsaion e
s olroumsoribed es follows! "Tho military commissions cstablished
hereunder shall have Jurisdiotion over the tollowi:p's' offenocos:
Vioclations of .the 1&!‘5 or customs of war, including but not limited
to mirdor, torture, or ill-troatment of priwmn-:of war or persons
on tho soas; killing or ill-treatment of hostages, murder, torturo or
ill-treatmont, or doportation to slave labour or for any other ‘

{llogal purposes, of civilians of, or in, ooccupied ior;-i"tory; plundor

of publio or private proporty; wanton destruction of oitdes, towns
or villagos; devastation, destruction or damage of publioc or private
property not. justified ty military necessity; murder, extormipation
enslavement, doportatioh or obhor inkumen sots comit¥ed against any
oivilian population, or persccution on political, raocial, national or
roligious gmtinda. in axecution of or comnoction with any offanco within
the jurisdiotion of tho commission, whothor or mot in violation of the
domostic law 91; the country whore porpetrated; and all othor offonces
against tho laws or customs of war; partioipation in a common plan or
oconspiragy to aooowlﬁh any of tho foragoing. Leaders, organizors,
instigators, aoccessorios and accomplicos partioipating in thoe formula~-
tion or cxocution of any such common plan or conspiracy will bo hold
responsible for all acts porformed by any person in oxcoution of that ()
plan or conspiracy. "

In dosoribing tho offencas subjoot to trial by Military Tpibunals
the Regulations used in tho Pacific thoatre and in Ohina reflect tho

influence of the lour Power Agreement of 8th August 1945, and .

. partioularly of Article 6 of the Charter of tho International Military

Tribunal annoxed to it. Undor tho Charter the Iptcrnational Military
Tribunal has jurisdioction ovor:

(a) Orimes against peace;

(b) War Crimos, namely violation of tho laws or customs of war, and

(¢) Crimes against humanitys

(1) A set of Rogulations issued for the China Theater on 2lst Jamary
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Military Commiosions opcrating under the pacific Reguletions have
Jurisdiotion over all offencoes, Iinoluiing, but not limited to, the
throo types of offcncas onumeratoads It is also exprosaly stated
thore that tho offaoncos need not have been committed aftor a particular
date, but in gonoral should have been committed since or in the period
immediatoly preceding tho Mukden incident of iBth Septembor 1931,

Trials held by courts acting under Law Nos10 of the Allied Control
Council for Gemany also, of course, possoss Jjurisdiotion over crimes against
mmonity (and indeed over orimes against poace), as well as over war
orimes. (Soe Dr. Mayr-Harting's saotion of the Roports) It showld
be added that paragraph 2 of the Danish Act of 12th July 1946,
regarding the punishment of war criminals atates that ",...This act
shall apply «e» Also to all acts which, though not specifically oited
abova, are covored by Art.6 of the Chartor of the International
Military Tribunale..." .

Neutral oitizens are also, to some deéme, pmiootoci' by war
orimo trials. For instancs, article 1 of the Norwegian Law of 13th
Dacomber 1946 on the Punishmont of Foroign War Criminals, providess

" kets whioh, by reason of their character, come within the

soope of Norweglan criminal legislation are punishable,

according to Niyrweagian law, if they wore committed in viola-

tion of the laws and customs of war by anomy citizons or

othor alicns who wouro in enemy sorvice or under enemy

ordors, and if the said acts were committod in Norway or

wore diroctod azainst Norwcgian oitizens or Naorwogian
intorosts. In acocordance with tho torms of the Civil
Criminal Code No.12, paragraph 4, with vhich should be
road,No.13, paragrephs 1 and 3, tho above provision applios
also to aots committed abroad to the prejudice of allied

legal rights or of rights which, as laid down by Royal
Proclamation, arc 563&! t5> bc equivalont Eh_oreio. ¥ (1)

An explanatory memorandum of tho Norwegian Ministry of Jystioce

and Polioce dealing with this law statas that, in reforring to rights
which are cquivalent to illied rights, the Draftsmon had in nind

partioularly: (a) Danish citizons and their economio interests, and
(b) neutral citizons in Norway or other Allied armed foroes or

porsons employed in othar Allied war works

(1) Italics not in the originals




Ocrtain catogorics of ncutral citizons would scom also to bo
protoctod by articla 1 of the Fronch Ordinance of 28th ~ugust 1944,
concarning the prosooution of war oriminals,which provides as
follows:

" Articlo 1, Enomy nationals or agonts of othor than French
nationality who are sorving onemy administration or interests
and who are guilty of crimes or offencos committed since the
boginning of hostilitios, eithcr in France or in territories
under tho authority of Franca, or against a Fronoh national,
or a person under Franch protoction, or a porson serving or
having sorved in tho Fronch armed forces, or a statelass
person residont in Fronch territory before Junec 17th 1940,
or a refugee residing in Frenoh torritory, or against tho
property of any natural persons enumerated above, and against
any French corporate bodies, shall be prosecuted by French
military tribunals and shall be judged in accordanca with the
French laws in forco, and acocording to tho provisions set out
in the prosont ordinanco, whore such offences, evan if -
committod at tho time or undor the pretoxt of an oxdsting

state of war, aro not justifiod by the lows and customs of
var, "

Relavant in this connoction also is tho trial of Johann
Sohwarzhuber and 15 othors, tried before a Military Ceurt at, Hamburg
fran 5th Dacember, 1946 - 3rd February, 1947, (the Ravonsbruck
Congentration Caup trial). y s

Of some interost in connection with the roquircment that a
breach of tho laws and usages of war 'oan'. not involve offencaos
by onory nationals against cnauy nationols, is the
question whether territory can bo annexed while war is still in
progress. Thus, in the Bolsen trial, the defence claimod that
a number of the victims of atrocities committed in Bolsen and
Auschwity had ogased to be Allled nationals and had becoms Comian
subjects as a result of the annexation of their Homelands by Gormanye
The prosecution reoplied that before it was possible for a country to
be annexed, the war must bo ondeds While a war was still in progress,
the ocitizons wore entitled to the protection of the Hague Conventions

Opponhoim-Lauterpacht, Inteprnational Law, \;01. I, Fifth Edition,

pPe 450, states that tho act of foreibly taking possession of a part of
an enomy's terr.tory during the continuanco of vwor, "although the

oconqueror may intend to koep the conquered tc:rritor,v' and thoreforo to
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annox it, doas not confor a titlo so long as the war has not terminatod
aither through simple cossation of hostilities or by a troaty of peace,
Thémfox"o, the practico, which sometimos prevails, of annoxing during
a war a conquorcd part of onemy territory cannot be approved., For
annexation of conquarod enemy territory, whether of tho whole or of part,
confers a title only aftcr a firmly established conquest, and so long

‘as war continues, conquest is not firmly establishod,
This dootrinc was undorlined in the judgment of the Ipternational
Mjlitary Tribunal at Numn_xborg whare it waa stated:

" A further submission was made that Ggrmany was no longer bound
by the rules of land warfare in many of the territorios occupied
during the war because Germany had completoly subjugated those ocoun-
tries and incorporated them into tho German Reich, a fact which gave
Gemany authority to deal with the occupiod oountries as though they
were part of Germany. In the viow of the Tribunal it is unnecessary
in this case to decido whethor this doctrine of subjugation, dependent
as it is upon military conquest, hus any epplication where tha
subjugation is the rosult of the crime of agiressive ware The doctrine .
was nover considored to be applicable so long as there was an army in
the field attempting to restore the occupied countrics to their true
owners, and in this case, therefore, tho doctrine could not apply to
any territories occupied after the 1lst Septembor 1939. As to the war
orimas committed in Bohomia and loravia, it is a sufficient answer that
these territories werc nevor ¢d to the Reich, but a mere protectorate
was established over them," '/ - '

The same prollem vas touched upon in the Miloh trials

He Armed Forces.

Very few trials have so far been brought to the attention of the
United Nations War Crimes Commission in which allegations of violations
of laws and customs of war,deulgned to protect the fighting forces

against illegal means of warfare, have been the subjoct of trialse

e —— e - — - -

(1) British Cammand Paper, Cmd, 6964, p. 65.
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In the trial of S.S. Brigadefithrer Kurt Meyer, held by a
Canadian Military Court at mnjiqh from 10th - 28th December, 1945, it
 was alleged, inter alia, that the accused, in violation of the laws and
usages of war, during the fignting in 1943 = 1944, in Belgium and France,
"inoited and counselled troops under his cormand to deny quarter to
nl:l.od troops," and this was onc 'of the charges on which Meyer was
found guilty., Nevertheless, it is doubtful whether such offences
should be classified as oﬁ‘éﬁceg ‘against the members of armed forces
or offences against prisoners of war, They are of course specifically
prohibited by Article 23(d) of the Hague Convention which providesi

’ "%1010 %i In addition to the prohibitions prov:l.dad. by l:peo:lll
nventions, it is particularl,y forbidden;

(a) To dsolere that no quarter will be given;"

6y Prisoncrs of War,

Cases concerning offences aga.inut'priaanora of war and agsinst

inhabitants of occupied territories form the two main categories of

war orime trials,
(i) Interpretation of the term "Prisoner of War".

Under this heading, the following questions, among others,
should be examined; |
(a). The interpretation of the Hague and Gcmva.-.
Conventions so as to cover crimes committed not in camps, but

on the line of march,

Trials which are relevant to this point include the trial of Arno
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Heoring, held before a Bpitish Military Court at Hannovor from 24th

- 26th January 1946, in which & momber of a guard company was accusod

of 1l1-troating mombers of tho British amy and other British and
All10d nationals whils on tho march with a column of prisoners of war
from Marjenburg to Brunswick. The accusod was found guilty, the
prosecutor having submitted that tho column of march described in the
trial was to all intonts the samo and in the same position as a
Prisoner of War Camp., All the duties sot out in the Genava Prisoner
of War Convention fell on the shoulders of the accused,

Roference should also be made to the trial of Capte Shoichi Yamamoto
and 10 others, Japanese nationala, tried by an Australian Military
Court from 20th - 27th HB,Y- 1946 at Rabaul.

b) Tne Application of the Haguo and Geneva Oonventions
[ 8 ¢C ttod against Prisonors of Wi noen-

ra n ° b

During the course of tho Belson trialgol, Suith (Defence Counssl) pointed at
that in one of the instances charged, where victims were prisoners of
war, a British subject vho had been cepturod as a prisonor of war

was transferred to the concentration campe This was a clear

international wrong, but the wrong consisted in ceasing to treat him
as a prisoner of war, in taicing him out of the camp whero he was
pmtootec?. by the Goneva Convention, and putting him in a concentration
camp whore he was expcsed to tho same treatment as any other inmate.
The responsibility rested with thoso who sent him to Auschwitz or
Belsen, but the responsibility of tho people at Auschwitz and Belsen
was the same in rogard to that man as to any other inmates Counsel
did not know whethor thoy oven knew he was a prisoncr of ware In
any case they had no option but to trecat him as anyone olses

In his olosing address, the Prosacutor claimed that Colonel
Smith had suggested that the crimc inwolved was the moving of the
prisoner of war from the prisoner of war camp into the concentration
camp and that anything which happened to him thereafter was thoreby
excuseds The Prosocutor found it difficult to accept the suggestion

that if a man wore ill-trcated in a prisonor of war camp that was a
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(i4) A Goneral Provision Protecting Prisoners of War ‘

Opo genoral provision protecting prisoners of war is Article 18
of tho Goneva Prisoners of War Convention, whioh provides that:

" Bach Prisonor of ¥ar OCamp shall be placed undor the authority
of a responsitle officers.." i

This article was quoted, for instanco, by the prosecutor in the
trial of Arno Hgering, hold before a British Military Court at
Hannover, from 24th - 26th January, 1946.

(i1i) The Right to Life and Hoalth,
Numerous provisions of the Hague and Geneva Conventions attempt

to secure for prisoners of war their rights to life and health.
Those may be divided into two catogories:
(a) Those aimed at maintaining goneral minimum conditions conduodve
to life and health and placing on the authorities holding prisoners,
a duty to maintain prisonors of wars This olass inoludes the following,
all of which have been quoted in actual war crime trials:
@ Convention, Article 4

" Prisoners of war are in the power of the hostile .GMMt, but
not of the individuals or corps who cespture them.

Thoy must be humanely treated,

All their personal belongings, excopt arms, horses and military
papers, ramain their property.

'Hague Convention, Article 7:

"Tho Government into whose hands prisoners of war have fallen is
charged with their maintenance,

In dofault of spoccial agreement between the bolligeronts,
prisoners of war shall be trcated, as rogards rations, quarters and
clothing, on the same footing as tho troops of the Govornment whigh
captured thom, "

Geneva Prisonors of War Convention, Article 2:

" Prisonsrs of war are in the power of the hostile Government, but
ot of the individuals or formation vhich captured thom.

They shall at all times be humanely treated and protected,
particularly against acts of violence, from insults and from public
curiosity, -

Moasures of reprisal against them arc forbiddens"
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Gonova gmﬁgn, Articlo 3t

"Prisoncrs of war are ontitled to respoot for their persons and
honour. Women shall bc treatod with all considoration due to thoir
80X, : .

Ppisoners retain thoir full ocivil capaoity."

Geneva Convention, Articlo 4:

"The detaining Powor is required to provida for the mintananoa
of prisoners of war in its charge,. i

Differences of troatment between prisoners are permissible only if
such differences are based on the military rank, the state of physical
or mental health, the professional abilities, or the sex of those who
benefit from them, *

Geneva Conve n, aArticle

“As soon as possible after their capture, prisoners of war shall be
aevacuated to depots sufficiently ramoved from the fighting zone for
them to be out of danger. ,

.Only prisomers who, by reason of their wounds or maladies, would run
greater risks by being evacuated than by remaining may be kept
temporarily in a dangerous zone.

Prisoners shall not be unnecessarily exposed to danger while
aweiting evacuation from a fighting zonGeceses "

Geneva Convention, Article 9:

'Prisoners of war may be interned in a town, fortress, or other
place, and may be required not to go boyond certain fixed limits,
They may also be interned in fenced camps; they shall not be confined
or imprisoned except as a measure indispensable for safety or health,
and only so long as circumstances exist which necessitate such a
moasure, '

Prisoners captured in distriocts which are unhsalthy or whose
olimate is deleterious to persons coming from temperate climates shall
be removed as soon as possible to a more favourable climate,

Geneva Convention, .rticle 103

"Prisoners of war shall be lodged in buildings or huts which afford
all possible safeguards as regards hygiens and salubrity.

The premises must be entirely free from damp, and adequately
heated and lighteds All precautions shall be taken against the danger
of fire,

As regards dormitories, their total Ama, minimum cubic air space,
fitting and bedding material, the oonditions shall be the same as for
the depot troops of the detaining Power, "

Geneva Convention, Article 1ls

"The food ration of prisoners of war shall be equivalent in quantity
and quality to that of the depot troops.

Prisoners shall also be afforded the means of preparing for theme
selves such additional articles of food as they may possesse
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Sufficisnt drinking wator shall be suppliéd to thems - Ths uso
o{t::baooo shall bo a.trl:hor:l.sad‘ Prisonaers may be omployod i.n the
k ans,

All oolleotive disciplinary meoasurcs n.t‘feoting food are prohibited,"
Genava ve cle 12

" Olothing, undervvar and footwear shall bo swplised to prisorors
of war by tho dotaining Power. The rogular roplacoment and ropair of
such artiocles shall be assurods Workers shall also receivo working kit
whorovor the nature of tho work raquires it,

- In all oemps, cantoens shall o installed at which prisoners shall
be able to procure, at the local market price, food ties and
ordinary articlea.

Tho profits acoruing to tho administrations of tho camps from the
canteons shall be utilised for the benefit of the prisoners,"

Ganeva Oomgg_ﬂ,gg. aArticle 133

" Belligerents shall be roquired to tako all necessary hygionio
moasures to ensura the cloanliness and salubrity of camps and to ‘preveat
opidomics.

Prisonors of war shall have for their use, day and night, ;
convenionces which conform to the rules of hygione and are maintained
in a constant state of cleanliness,

In addition and without prejudice to the provision as far as
possible of baths and shower-baths in the camps, the prisoners shall
bo provided with a sufficient quantity of wator for their bodily
cleanliness,

Thay shall have facilities for engaging in physical emmilo.u-
and obtaining the bonefit of being out of doors,"

Geneva Convgntion ticle

®" Each camp shall possess an infirmary, where prisomers of war :
shall receiwo attention of any kind of which they may be in needs If
necessary, isolation establishments shall be reserved for patients
suffering from infectious and contagious discases,

‘The expenses of treatmsnt, including those of temporary romedial
apparatus, shall be borne by the detaining Power, \

Belligerents shall be roquired to issue, on demand, to any
prisoner treated, an official statement indicating the nature and
duration of his 1llnoss and of the troatment roceiveds

It shall be permissible for belligerents mutually to authorise
each othor, by means of spocial agreements, to retain in the camps
doctors and medical ordarlios for the purpose of ocaring for their
prisoner compatriots.

Prisoners who have contracted a serious malady, or whose conddtion
nocessitatos importont surgical treatment shall be admitted, at the
oxpense of the detaining Power, to 2ny military or oivil institution
qualified to treat thom."
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Gangva Convoption, Artiole 17

" Balligoronts shall oncourage as much as possiblo the organisation
of intolleotual and sporting pursuits by the prisoners of war, "

Goneva Oonvention, Article 25;

» Unless the courso of military oporations domands it, sick &nd -
wounded prisoners of war shall not be transforred if their recovery
might bo projudiced by the journoy, "

boqou t clo 27:

® Belligerents may omploy as wrkmn prisonors of war who are
physiocally fit, othor than officers and persons of oquivalent ata.tus
acoording to their rank and their ability,

Non-ocommissionod officers who aro prisoners of war may bo
compellod to undortako only suporvisory work, unluu they oxprossly
roquost remunerative occupation.

(R RN EE NN

Geneva Qonwontion, Article 283

"Tho detaining Powor shall assume entiro rosponsibility for the
maintonanco, oare, troatmont and the p:wmnt of the wagos of prisonors
of war vorking for private individuals, "

Geneva Convontion, Article 32:

"It is forbiddon to omply prisonors of war on unhealthy or
dangorous work.

Conditions of vork shall not b rendored moro arduous by
disciplinary measuros, "

Ganeva Oonvention, .cticle :'21

"Oonditions govorning labour dotachments shall be similar to those
of prismoners-ofewar camps, particularly as concerns hygienic conditions,
food, care in casa of accidents or sickness, cormsporﬂanco apd the :
roception of parcels. :

Every labour detachment shall be attached to a prisonors' camp,
Tho commandant of this camp shall bo responsible for the obserwanco
in tho labour detachment of the provisions of thepresent Convention. *

It will be noted, of oourse, that Articles 14 and 25 are also -
relevant in ocnnootion with the rights of the sick and wounded (seepe Je

Examples of trisls in vhich these artiocles have been quoted and in
which the rights of prisoners of wor to 1ife and health have been
vindicated, are tho following! Trial of Martin Gottfried Weiss ard 39
others, tofore an amorican Genoral Military Govermment Gourt at Dachau,
from 15th November - 13th Dooembor 1945, (the Dachau Concentration Camp
case), the trial of Maj.Gon. Otsuka and 43 othors before an american
Military Commission at Singaporofrom 8th iugust - 10th October 1946,
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" the tripl of Giulio Oldani, an Italian national, triod bofore an
Ame rdoan Military Commission at Floronca from 31st October to 7th
Novembor 1946; the trial of Oswald Pohl and 17 othors, bofore an
Amorican Militoary Tribunal at Nurcmberg (Subsequont Ppocoodings Oase

Noels) tho trial of Fricdrioh Flick and 5 othors, bofora an american

Military Tribtunal at Nuromberg (Subscquont Proceodings Case Noe5)j

the trial of Carl ‘Krmoh and 22 others before an Amorican Military
Tribunal at Nuramborg (the I,G.Farbon Industrioc cage),  (Subsequent
Procsodings No. 6); the trial of Josef iltst8ttor and 15 others,
before an .mrican Military Tribunal at Nurcmberg, (Subsequont
Proocodings Case Noe 3); tho trial of Alfried Krupp von Bohlon und
Halbach, before an amcrican Military Tribunal at Nuremberg, (the Krupp
casa), (Subsequent Procaedings No. 10); the trial of Oapt, Wadami
Shiroz and 35 others, before an .ustralian Mjlitary Court, from 2nd
to 18th January 1946 at Ambon and from 25th January to 15th February
1946 at Morotal; the trial of Lt. TaiBuke Kawazumi and 8 others, before
an Aystralian Military Oourt at Morotai from 5th - 14th February 1946;
tho trial of Eprich Killinger and 4 othors boforc a British Military
Court at Wuppertal, from 26th Novembcr to 3rd Docombor 19453 the trial
of Arno Heering, boforc a British Military Court at Hannover from 24th
to 26th Joanuary 1946 and the trial of Kurt Studont before a British
Military Court at Lunoberg from 6th to 10th May '1914-6.

(b) Thoso aimed at ensuring that prisoners of war are not exposed to
unnecessary dangor, or wounded or killed without due causes The
following artiocles of this oclass have been quoted in war orime trials;

Hague Convention, Article 6:

" The State may cmploy the labour of prisoners of war other than
officers, according to thoir rank anl capacity. The work shall not
be excessive, and shall have no oonnection with the operations of the
Wals '

LA N RN AN LN YN

Convention, Articlo $

" In addition to the prohibitions provided by special Conventions,
it is particularly forbiddens

( ZAE R RN N RN ]
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(e) To kill or wound an enemy who, haviag laid down his ams, or
no longer having means of defence, has surrendered at
discretion; .

(a) To declare that no quarter will be given;"

Gegnova Convontion, irticle 31:

" Work done by prisonors of war shall have no direct connection
with the opaerations of the ware In particular, it is forbidden to
omploy prisoncrs in the manufacture or transport of arms or munitions
of any 'kiml, or on the transport of matorial destined for combatant
units.

Rt Sesscesssasse

Article 32 of the Geneva Convention, which has been quoted above,
is ol relevant in this connections

Trial's in which those articles have beon quoted and in which these
rights have boen vindicated, aro the following! United States trial of
General Tomohuki Yamashita, (soce above), United States trial of Tikitaki
Yaichi before a Mjlitary Commission at Yokohama on 7th March 1946; trial
of Genji Matsuda and Jeichi Kuwashima, before an American Military
Commission at Shanghal from 5th = 13th Septomber 1946; trial of Tomoki
Nakamura, before an Amcrican Military Commission at Yokohama from 18th I
September to 28th Daccmbor 1946; trial of Hiroshi Fujii, a Japanase
national before an .merican Military Commission at Yokohama from 28th
September to 31st Docember 1946; trial of Giulio Oldani, an Italian
national bcfore an American Military Commission at Florence from 3lst
Octobar to 7th Novembor 1946; trial of Erhard Milch, (Subsequent
Proceodings case No, 2); trial of Oswald Pohl and 17 others, (Subsequent
Procecdings Noe 4); trial of Friedrich Flick and 5 others, (Subsequent
Proceedings Nos 5); trial of Carl Krauch and 22 others (Subsequent
Proceodings No. 6); trial of Alfried Krupp von Bohlen und Halbach and
11 others (Subsequant Procecdings No. 10); trial of General Anton
Dostler, before an .morican Military Commission, Rome from 8th to 12th
October 1945; trial of Otto Sandrock and 3 others (the"Almelo Trial")
before a British Military Court at Almelo, Holland, from 24th to 26th
Novembor 1945; the trial of Rear-/dmiral Nisuke Masuda and 4 others,
bofore a Unitod States liilitary Commission at Xwajalein Island, Marshall
Islands, from 7th = 13th Docambor 1945, (the "Jaluit Atoll Case"); the
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Tribunal at Nanoy, of whioh judgmont was delivored on tha 18th May 1946;
trial of Heinprigh Hausoh', bafore a French Permanent Military Tribunal
at Metz on tho 7th Novomber 1946, and the trial of Piorre Humbart before

a French Pexmanont Military Tribunal & Motz on the 9th Jamary 1947,

It is, perhaps, rolevant to include here cases illustrating the
prohibition of tho infraction of oxcessive punishment on prisoners of
wars The rolevant articles are:

Geneva vention iole L6:

" Prisoners of war shall not b subjected by the military authorities
or the tribunals of the detaining Power to penalties other than those
vhich are prescribed for similar acts by members of the national forces.

0fficers, non-commissoned officors or private soldiers, prisonors
of war, undergoing disciplinary punishmont shall not be subjooted to
troatment less favourable than that prosoribed, as regards the same
punishmont, for similar ranks in tho armed forces of tho detaining Power.

A1l fomge of corporal punishmont, confinement in premises not
lighted by daylight and, in genoral, all forms of cruelty whntnoowr.
are prohibited.

Collective penaltiocs for irﬂ:l.viﬂua.'.l. acts are also pmhibited._"
Geneva Convention, Article 54:

. "Tmprisorment is thoe most severe disciplinary punishment which may
be inflicted on a prisoner of war,

‘. The duration of any singlo punishment shall not exceed thirty dayse

Gospsetpvets "

Relevant trials include United States trial of Giulio Oldani,
and British trial of Arno Heering, (sea above.)

A trial illustrativo of the prohibition contained in irtiole 2 of
the Geneva Convaention, ooncernigvexposing of prisoners of war to
insults and public curiosity, is the trial of Lt.ﬁen. Kurt Maolzer,
before an American Military Commission at Fl_omnoe from 9th to 14th
September, 1946,

() The Right to Froedom of Movement.

Reference is made to Doocument III/96, pages 3 = 4 for certain
material relating to the shooting of prisonors of war while trying to
escape. A prisoner of war must not, of oours.a, be shot for attempting
to oscapo.

Artiocle 50 of tho Geneva Convention, provides as followst
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" Esoapod prisonors of war who ara re-captured bofore thoy have
bean ablo to rojoin thoir own armod forces or to loave the territory
oooupied by tho amoed forces which captured thom shall be liable only
to disciplinary punishment,
Prisoners who, aftor succoeding in rejoining thoir armed forcoes

or in leaving ths torritory occupied by tho armed forces whioch .
coptured them, are again taken prisoner shall not be liable to any

punishment for their provious cscapos "

Rolovant trials aro: triel of SubsLt, Matagl Honji and P/O Biso
Kurokawa, before an Australian Military Court at Morotei on the 18th
February 1946; trial of Ogpt. Hyotaro Yamamoto and 12 others, before
an Austrelian Military Oourt at Rabaul from 3rd = 6th May 1946 and the
triq.‘l of Capte Toma Ikoba and 3 others, before an Australian Military
Court at Rabaul from 15th to 16th May 1946,

Purther, the dofence that tho "prisonor was shot while trying to
escapo” connot bo pleaded successfully if the only purpose of his
oscape was to save himself from being killed, contrary to international
_lau_r; sea trial of Johann Melchior and Walter Hirschelmann before an
Amorioan General Mjlitary Covornmont Court at Ludwigsburg from 22nd to
24th Jonuary 1946,

The Gerieva Gonvention provides, in Article 13, that prisoners of
war "shall have facilities for engaging in rhysical exercises and
obtaining thae benefit of being out of doors". The Hagua Convention
providos, in Artiole 5, that:

" Prisoners of var may be interned in a town, fortreas, camp, or
other place, and are bound not to go beyond certain fixed limits;
but they camnot be placed in confinement except as an indispensable
moasure of safety, and only while the circumstonces which necessitate
the measure contimue to oxist, "

This last pair of provisions sooms to fall more mi;urally under
the heading "Right to Froedom of Mowoment" than does the previous
discussion of tho position regerding prisoners who attempt to escape,
Nevertheloss, the legal position regarding prisonors who try to esoape
has some intorest and this seotion would seem to be the most appropriate
one in vhich to includo a reference to the point,

nr/tthgala illustrative of the protoction of the right of freedom of
movament of prisoners of war are the following: the trial of Colonel

Stofano Orofalo, an Iyalian national, bcforo a British Military Oourt at




Afragola on 20th and 2lst May 1946; the Dachau Conventration Camp
‘case; the imerican trial of Johann Melchior and Walter Hirschelmamn,
(see above); Subsequent Proceedings cases Nos, 2, 3, 4 and 10, and
the Canadian trial of Johann Neitz before a Military Court at Aurich

from 15th to 25th March, 1946,
(v) The Right to Fair Trial
A munber of provigions deal with the right to fair trial, Tha

Geneva Prisoners of War Gonventic_m provides as follows in Articles

60 to 67, which comprise the contents of the section headed -Mul
Proceedings";

hrticle 60:

"it the commencement of a judicial hearing sgainst a prisoner of

war, thedetaining Power shall notify the representative of the protegting
Power as soon as possible, and in any case before the date fixed for the

opening of the hearing,
The said notification shall contain the following particulargs
Place of residence or detention,

Statement of the charge or charges, and of the legal
provisions applicable,

b
c

ri Civil status and rank of the prisoner,

If it is not possible in this notification to indicate partioculars
of the court which will try the case, the date of the opening of the
hearing and the place where it will take place, these partioulars shall
be furnished to the representative of the protecting Power at a later .
date, but as soon as possible and in any case at least three weeks before
the opening of the hearing,"

article 61:

"No prisoner of war shall be sentenced without being given the
opportunity to defend himself,
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No prisoner shall be compolled to admit that he is guilty of the
offonco of whioh he is accused. "

artiola 62:

"Tho prisomer of war shall havo the right to be assisted by a
qualified advooato of his own choico, and, if necessary, to havo recourse
to the offices of a compatont intorproters He shall bo informed of his
right by the de%aining Powor in good timo beforo tha hoaring.

Failing a ohoice on the part of the prisonor, the protecting Fower
may procure an advocato for hime Tho dotaining Power shall, on the roquost
of the protooting Powor, furnish to the lattor a list of porsons qualified
to conduct the defaunco,

Tho reprasentatives of the protocting Powor shall have the right to
attend the hoaring of tho oasa,

The only exception to this rule is wherc the hearing has to be kept
seoret in tho interests of the safety of the States Tho detaining Power
would then notify thc protecting Powor accordinglys" :

Artiole 63

wA sentence shall only bo pronounced on a prisoner of war by the
same tribunals and in accordance with tho same procedure as in the case
of persons belonging to the armod forces of the detaining Powers"

Article 64:

w"Every prisoner of war shali have the right of appcal agoinst any
sentonce against him in the same manner as porsons belonging to the .
armed forces of the detaining Powers" R

Article §§: '

"Sentences pronounced against prisoners of war shall be communicated
immediately to the protocting Powor,"

Article 663

WIf sentence of death is passed on a prisoner of war, a communication
setting forth in dotail tho naturc and the circumstances of the offence
shall ba addressed as soon as possible to the representative of the
protocting Power for transmission to the Power in whose armed forces the
prisoner served.

The sentonce shall not be carried out before tho expiration of a
poriod of .at least three months from the date of the receipt of this

communication by the protecting Towars"

Article 67:

"No prisonor of war may be deprived of the bonofit of the provisions
of article 42 ?g)the presont Convantion as the result of a judgment or

otharwisae "
Any trial in vhich tho allegation is made that prisoners were shot,

without cause is, of course, an illustration of the violation of the right
to a fair trials In some cases, hovever, the right Yo a fair trial has

boen discussed in further detail, Referonca is made to tho following

LS
(1) Artiole 42 luys down the right of prisoners of war to make petitions to
the captor authorities and to bring the notice of the protecting Power

to such petitions,
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trdals) the trial of Karl-Hans Hormann Klinge, bafore tha Suppema Court

of Norway on tho 27th February 1946; tho trial of Karl Adam Golkol aml
13 itiore boforo a British Military Court at Wupportal from 15th to 21st
May 19463 the trial of Heinrich Klein and 1k othors before a British
Military Court at Wupportal from 22nd to 25th May 19463 the trial of
Genoral ?iotor auoxmaex: Friedrioh Willy Seeger (sec above); the trial
of Gana_rai Tomoyuki Yamashita (seo .alqow); the trial of Jitsuo Dato

and 7 others boforo an imsrican Military Commission at Shanghai, from
1st to 22nd July 1946; the trial of Tenaka Hisakssu and 5 others,

before an American Military Commission at Shanghei from 16th to 3lst
hugust 1946; the trial of Shigeru Sawada and 3 otﬁerﬂ, before an American
Military Commisdon at Shanghal from 27th February = 15th April, 1946 and
also the trial of Oswald Pohl and 17 others, (Subsequent Proceedings Oesc
Noe 4e

The above trials show, inter alia, that all types of prisoners,
even captured gucrillas are entitled to somo form of trial before being subjeetel

to e tion or severe punishment,
Eﬂ! Religjous Rights,

The religious rights of a prisoner of war are protected by Hague
Oonvention, Artiole 18 and Geneva Convention, Article 16s These provide

as follows:

Hagug coisy_gntion. Article 18i

" Prisoners of war shall enjoy oomplete liberty in the exercise of
their religion, including attendance at the services of their own Churoch,
on the sole ocondition that thoy comply with the police regulations
4issued by the military authorities. "

Geneva Oonvention, Article 16:

" Prisoners of war shall be permitted complete freedom in the
performance of their religious duties, including attendance at the
services of their faith, on the sole condition that they comply with the
rmutine and police regulations presoriked by the military authorities.

Ministers of religion, who are prisoners of war, whatever may be
their denomination, shall be allowed freely to minister to their co~
religionists, "

Artiole 18 of the Hague Convention appears among those whose
violations is alleged in the Subsequent Proceedings trials against
Carl Krauoch and 22 others, and Alfried Krupp von Bohlen und Halbach

and 11 others, (Nos. 6 and 10,)
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In the trial of 0swald Pohl and 17 others, (Subsequent Proceodings
Oase No.4), it is alloged, intor alia, that Genova Convontion, Article
16 was violated by various of tho acousod,

(vi4) Property Rights

Article 4 of the Hague Convontion provides that all tho perscnal
property of prisonors of war, "oxoept arms, horses and military papors,
remain thoir property"s Artiolo 6 of the Ganova Oonvontion providos
as follows:

"All parsonal offoots and artiocles in porsonal use - exocopt arms,

horses, military oquipmont and mil.itary papors - shall remain in the

possassion of prisoncrs of war, as well as their metal helmets and
gas-masks,

Sums of monoy carricd by prisoncrs may only be takon from them
on the order of an officer and after tho amount has boon recorded.
A receipt shall bo given for them. Sums thus impounded shall be
placed to the account of aeach prisonore

Their identity tokons, badges of rank, deoorations and articles
of value may not be takon from prisoncrs. "

Examples of tha proteotion of these rights are afforded by tho
‘trials of Giulio Oldani, and of Oswald Pohl and 17 others, (Subsequent
Proceedings No, 4),(scc above),

(viil) Qivic Rights,

Article 3 of the Geneva Prisoncrs of War Conven.tio'n lays down:
"ee.eprisoners retain thoir full civil capacity"s It has been
impossible, however, so far, to find a trial which would throw light

on the significence of this provision,

(ix) The Right not to be put to Slavery.

Article 27 of the Gonava Convention providess

" Belligorents may cmploy as workmcn prisoners of war who are
physically fit, other than officers and persons of equivdlent status
according to their rank and their ability.

Nevertholess, if officers or persons of ecquivalent status ask for
suitable work, this shall be found for them as far as possibla,

Non-commissionod of ficers vho are prisoners of war may be compelled
to undertake only supervisory vork, unless they expressly request -
remunerative occupations "

Noverthaless, there are limits to the extent to which the labour

of prisonors of war may be used by tho capturing power. Trials whioch
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arae relevant in connoction with the right of prisonors of var and others
not' to be put to slavery inolude tho trials of Erhard Miloh, Josof
AltstSttor amd 15 others, and of Oswald Pohl amd 17 others, (Subsequant
Proceedings Oasos Nos, 2, 3 and 4).

5s__The Siok ond Woundod,
Special . rovision is made for tho protection of the sick amd

wounded by the Genova Convention of 1929 for the Amelioration of the
Condition of the Wounded and Sick in Armies in the Field. Of this
Conventiop, tho following articles have been quoted in war orime trials:

Article 1:

" Officors and soldicrs and other persons officially attached to the
armed forces who are wounded or sick shall bo respected and protected
in all ciroumstances; thoy shall be treated with humanity and cared for
medloally wituout distinction of nationality, by the belligerent in
whose power they may be.

Nevertheless, tho belligerent who is compelled to abandon wounded
or 8ick to the enemy, shall, as far as military oxigencies permit,
leave with them a portion of his medical personnel and material to help
with thoir trcatment,"

Article 19:

"As a compliment to Switzerland, the heraldic emblem of the red
cross on a white ground, formed by reversing the Foderal colours, is
retained as the emblom and distinotive sign of tha mediocal service of
armod forcas.

Nevortheless, in the zase of countries which already use, in place
of tho Red Cross, the Red Urescont or tho Red Lion and Sun on a white
ground as a distinctiwe sign, thoso omblems are also recognised by the
terms of tho presant Convention. "

Article 203

" The emblom shall figurec on tho flags, armlets, and on all matorial
belonging to the medical sorvice, with tho permission of the compsiont
military authoritys

Article 22:

"The distinotive flag of the Convontion shall be hoisted only over
such medical formations and establishments as arc entitled to be
respeoted under thoe Convention, and with the consont of the military
authorities. In fixed establishmonts it shall be, and in mobile
formations it may bo, accompanied by the national flag of the belligorent
to wvhom the formation or establishmont belongse

Nevortheless, medical formations which have fallen into tho hands of
the enemy, so long as they are in that situation, shall not fly any other
flag than that of the Convention.




Bolligerents shall tako tho nocessary stopsg so far as military
exigencias pormit, to make clearly visible to the onomy forces, whethor
land, alr, or sea, thc distinctive ombloms indicating mecdical formations
and custablishments, in ordcr to avoid the possibility of any offangive
action, "

In Article 2 of tho Convontion it is stoted thats

" Except as rogards the treatmont to bo provided for thom in virtwo
of the procoding article, the wounded and sick of an army who fall into
the hands of the onomy shall be prisoners of war, and the genoral
provisions of intornational law conocrning prisomors of war shall bo
applicablc to thom.

Belligoronts shall, nowovor, bo froo to presoribe, for tho benofit
of woundod or sick prisoncrs, such arrangoments as thoy may think fit
boyond tho 1imits of the axisting obligations,"

Examples of tho proteotion of tho rights of the sick and wounded
are provided by the trial of Kurt Mcyor bafore a Canadian Military Court
at Aurich from 10th to 28th Dgoomber 1945; the trial of Capt. Wadami
Shirozu and 35 others before an Australian Military Court from 2nd to
18th January 1946 at Ambon and from 25th January to 15th February 1946
at lorotai; tho trial of Lt. Taisuke Kawazumi and 8 othors before an
Australian Military Court at Morotai from 5th to 14th February 1946;
tha trial of Hirostd Funil, before an Amcrican Military Commission at
Yokohama from 28th Sgptombor to 3lst Decembor 19463 and the trial of
Kurt Studont beforo & British Military Court at Lungborg from 6tb fqi
10th May 1946, e 1
6o __ Msdical Porsonnel.

Trovision is made for the safeguarding of the personal security of
medical personnel by Articles 6 and 9 of the Geneva Convention for the
Amolioration of the Condition of the Wounded and Sick in Armies in the
Field, wvhich provide as followa:

Article 6:
" Mobile medical fomntions, thot is to say, those which are intended

to accompany armics in the ficld, and the fixed establishments of the
medical service shall be respocted and protected by the belligerents,"

Article 9:

"The personnel enguzod exclusively in the collection, transport and
treatment of the wounded and sick, wnd in the administration of medical
formations and establishments,and chaplains attached to armies, shall
ba respectod and protacted under all circumstances, If thoy fall into
the tands of the encmy they shall not bo treated as prisoners of wars




Soldiors specially trainod to be cunplovi:d, in case of nocassity,
as awdliary nurses or stretoher-bearors for tha collection, transport
and troatmont of the wounded amd sick, and furnished with a proof of
idontity, shall onjoy tho same troeatment as the permanent medical
porsonnal if thoy aro taken prisoners whilo carrying out those funotions,"
It will be noted that modical personncl are not to be treated as
prisonors of war on capturo.

Reforence is mado in this conneotion also to the trial of Kurt

Student, mentioned above.

s _Copturaed Spics.
Articles 29 and 30 of the Houe Convention mokes the following

provisions relating to ae_\ptm.rod spios:

icle 29:

" A person can only be considered a spy when, acting clandestinely
or on false pretences, ho obtains or endeavours to obtain information
in the zono of oporations of a belligerent, with the intention of

communicating it to the hostile party.

Accordirgly soldiers not woaring a disguise who hawe ponatrated
into the zone of operations of.tho hostile amy for the purpose of ob-
taining information are not oonsidered spies. Similarly, the following
are not considored spies: Soldiers and civilians entrusted with the
delivery of despatches intended either for their o amy or for the
enemy's army, and carrying out their mission oponlys To this class
likewisco belong persons sont in balloons for tho purpose of carrying
dispatches and, generaly, of maintaining communications between the
different parts of an army or a territory,

Article 30;
A spy takon in the act shall not be punished withouf previous trial,"
Trials which arc relevant in this connection are the "Almelo Trial"
(mentioned above); tho trial of Werncr Rohde and 8 others before a British
Militory Tribunal at Wupportal from 29th May - lst June 1946; the trial
of Karl Maria von Behron bofore a British Military Court, at Hamburg,
from 28th to 3lst Mau 1946; and the trial of LteGon. Takeo Ito and 8
others bofore an Australian Military Court at Rabaul on tho 24th May,
1946,
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0, SPHERES IN WHIGH THE RIGHTS OF THE AOQUSED
AND THE RIGHTS OF THE VICTIMS MAY EE SATD T0
HAVE CONFLIOTED AT THE TIME OF THE OFFENOE.

8ibility of a C r

for Offences Committed by his Troopss
The text of this part of the Roport is contained in Doc.III/112

pages 1’- Jhe
2¢ __Othor Dogreos of Iiability,

It would ot be entirely irrclevant to include at this point some
investigation of the various ways in which alloged war oriminals may bo
found guilty of offuncos which constitute violations of human rights,
Such 1iability may attach to various othor categories of persons apart
from the person vho actually shoots the prisoner of war or strikos a
conoentration o‘anp inmato, The following ths set out some of
the categorics whose logal status will bo investigated hera.

orgons kog toh whilo a orime is committed. =

Trials whioch aro rclevant in this conncotion are: the trial of
Karl .idam Golkel and 13 others, ieforc a British Militery Court at
Wappertal, from 15th to 2lst May 19464 and the trial of Werner Rohde
and 8 others, before a British Military Tribunal at Wuppertal, from
29ta May to lst June 1946.

In both of these trials, the offences alleged and proved was
tae illegal killing of a prisonor of wor, but the various aocused
wero rot all implicatod in the same ways. For instance, somc of
thom wore shown to havo stood by whiie prisoners wore shot or injected
with a lethal drug. The Judge Advocata acting in the second (.)f tho
trials, in doaling with the moaning of the torm "concerned in the
killing", vhich appcared in the chargu, oxplainod that to bo concerned
in a killing it was not necessary that a porson should actually havo
boen prosents Nonc of the acocusaed was aotually charged with killing any

of the viotimconcurncd, If two or moro men sot out on a murder and ono .
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stood half a milc away from vwhoro the actual murdor was committoed,
porhaps to koop guard, although ho was not actually pnqaont whon the
muor was dono, if ho was toking part with the othor man vith the
knowlodgo that that othor man was going to put the killing into effact,
thon ho was just as guilty as the porson who firod the shot or delivered
the blow.

‘11! Porsons vho pass on ordcrs from abova,

Thore have also bocn casas in vhich an accused has been found
guilty of offonces although ho was only implicatod in the crimo insofar
as he passcd on to his subordinates orders for its perpotration which
he had receivod from his supcriorse

(111! Porsons vho participate in lynching,.

Thero have also boen cases in which various accused have contributed
to the killing of g victim without it being clear vhich one actually
delivered tho fatal shot or blow, Thus, the Esson Lynching Case, (trial
of Erich Hoyor and 6 others bofors a British Military Court for tho trial
of War Criminals at Esson from 18th - 22nd Docombor 1945), involved

neglect , of alliod prisoncrs of war on the part of a Gorman private

vho had tho duty to act as thoir ascort, and lynching on the part of German

oivilians vho took part in thoir killings. It was shovm that as the
prisoncrs of war worc marched through onc of the main streots of Essan,
the orowd round thom grow biggcer and started hitting them and throwing
stones and sticks at thome Whon thoy roached the bridge, the captives
were evontually throvn over the parapcts One vas killed by the fall,
others woro killed by shots from the bridge and by memburs of tho crovd
vho boat aml kickod thom to death.

It was tho submission of the pmseéution that overy person vho,
following the incitement to the crovd to murdcr these men, (given by
Captain Heyer, anothcr of ﬂw accused who was found {;xiléyl)), voluntarily
took aggressive action against any one of the three airmen, was guilty
in that ho was concorned in the killing, It wos impossible to separate
any one of these acts from another; they all m;ado up vhat is known as

lynchinges From tho momont thoy left those barracks, the mon were doomed

(1) See p, 40,
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and tho orowd know thoy wore doomed and ovory person in that orowd who

struck a blow was toth morally and oriminally rosponsible for the
doaths of the thrco men,

The military oscort was sontonood to imprisonmont for 5 yoars for
rofraining from intorforing to protoct the captives undor his oharge.
Throe of the civilians accused in the trial weroc sentenced to death by
hq.nglng and sontonpoa of imprisonmont for lifc and for 10 yoars; they
wore found guilty bacause cach ono of them had, in one form or another,
taken part in the :I.llf-treatmnt which evertually led to tho deaths of the
victims, although against none of theso accusod had it baon oxacily proved
that ho had individuelly shot or givon blows which caused tho doaths.

In the trial of Hans Ronoth and 3 ottmralbofom a British Military
Court at Elten from 8th to 10th January 1946, Hans Ronoth, Hans Polgrim,
Fricdrioch Wilhelm Grabowski and Paul Herman Nioko, at the time of the
alleged offence, two policemen and two customs officials raspectively,
wore accused of committing a war orimo, "in that thoy at Elton, Germany,
on 16th Septembor 1944, in violation of tho laws and usagos of war, wore
concerned in the killing of an unknown .llicd airman, a prisoner of war',
All pleaded mot guiltys

It was alleged that o British pilot orashed on German soil, and
after omerging from his mochino unhurt was arrested by Renoth, then
attacked and b;aten with fists and riflos by a numbor of people including
the other three acousod.  Renoth stood aside for a while then shot the
pilot. :

A1l the accused were found guiltys Ronoth was sentenced to death
by hanging, and Pelgrim, Crabowski and Nioke to imprisomment for 15,

10 and 10 yeare respcotivcly, The sentences wore confirmed and put
into effect,

Bore, as in the Essen Lynoching Onso, several persons sto contributed
to tho doaths of & prisonor of wer wore all hald rosponsitle for his
muxrder, though not punished alike,
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‘;v! Instigators,

Short of actually ordoring offcncos, an acouscd may be found guilty
bocauso of his having, in somo way, instigatod ifs porpetration. Thus,
in tho Essen Lynohing Casc, reforrod to above, the prosecution alleged
that Hoyor had givon to tho oscort instructions that thay should take
tho prisonors to tho noarcst Juftwaffe unit for interrogation, It was
submitted by the Prosccution that this order, though on the face of it
corroot, was given cut to the oscort from the stops of tho barracks in
a loud voice so that tho arowd, which had gathered, pould hear and would
know cxactly what was going to take placoe It was alleged that he had
ordored the escort not to interfore in any way with tho crova if thoy
should molost tho prisonors,

Hauptmann Heycr admitteodly never struck any physical blow against
tho airmon at all, His part in this affair was an cntirely vertal one;
in tho submission of tho Prosecution this was one of thoso cases of words
that kill, and he was as x:aaponai.‘ble, if not more responsible, for the
deaths of the three mon as any one clse concernads

Tho Prosecutor oxprossly stated that he was not suggesting that
the mere faot of passing on the secrot ordor totho escort that thoy
should not interforo to protect the pisomors against the crowd was
auf fioiently proximate to the killing, =o that on that alono Heyer was
+ concerned in the killing. The Prosecutor advised the Court that, if it
was ot satisfied beyond reasonable doubt that he had incited the crowd
to lynch these airmeon, he was then entitled to acquittal, but if the Court
was satisfied that ho did in fact say these people werc to be shot, and
did in fact incite tho orowd to kill the airmen, then, in the submission
of tho Prosecution, he vas guilty._

The Prosecution referred to the rule of British law in vhich an
instigator may be rogarded as a pfincipal. Tho same held good in this
caso if a man incited someonc olsc to commit a orime and that orime was
committed, Although tho person who incited was not presont vhon the
crime was committcd, he was triable and punishable as a principal and it

mado no difforence in this respect whether the trial took place under
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British law or under the Regulations for the trial of wer oriminals,
The Court sentenced Heyer to.death by hanging.

(v) 'ﬁn Design and the General Principles of
4 abilli -

The paragraphs set out above are not intended to exhaust all aspects

of complicity in war crimes, For instance, it has not been possible, due
to shortage of time to deal with the many interesting discussions, which
have taken place during various trials, on the question of the liabidity
of persons who commit crimes while acting in pursuance of a cou:nnplan
or ‘design, (See for instance the Belsen Trial, the Trial of llartin

Goltfried Weiss and 41 Others before a Military Govermment Court at

Dachau, Germany, from 15th November to 13th December, 1945, (the Dachau

Triel) ‘and the Trial of Hans Altfuldisch and 60 Others before a Military

Govermnment Court at Dachau, Germany, from 29th March to 1lth May, I19J¢.6, .
(the Mauthausen Trial)). ' 2 L

Further, the general principles governing the liability of accesaories

and of aiders and abettors have often ‘been discussed éu:"ing trials. (See
for instance the Trial of Franz Schonfeld and 9 Others before a

British Military Court, Essen, frem 1lth to 26th June, 1946,

(vi) Persons guilty of Attempted crime
Some recognition has been given to the possibility that a person may

be guilty of a war crime even, though he mrely'-attempted to comit an
offence and the offence was never completed. Thus, article 4 of-the.

Norwegian Law of 13th December, 1946, on the punishment of foreign war

cringnals,provides that:

"The attempted conmission of any crime referred to in Article No,.l
of the present law is subject to the sane punishment as an accomplished

sot, Complicity is likewise pt'miahable."
Again, Article 13(1) ot a Yugoslav Law of August 25th, 1945, which
provides for the trial of war criminals and traitors, lays down that;

"aAn attempt to conmit acts outlined in this Law shall be punishable
as a complete criminal act,"

Under the Dutch Extraordinary Penal Law Decree of December 22nd,
1943, (Statute Book D, 61), an atiempt to cormit a wer crime is equally

punishable with the crime itgelf,




Regarding tho degrees of implication in war orimes, Brigadier
Gonoral Telford Taylor, in his address to the 5th Intornationnl Criminal Law
Congress; said:

"Now this concept of conspiracy, at bottom, is rierely ono manisfestation
of a problem which is bagic in all systems of ponnl law; what dograeo
of connoction with a crime must be established in order to attributo,
to o defendant, Jjudicinl guilt? Othor manifestations of this sone
quostion arc the doctrines of principals, accessorics, and accorplicos,
and of attorpts,

International penal law with respect to this quostion is most unséttled,
Takeo, for example, the doctrine of attempts. Neither the Haguo and Geneva
Convontions, not the London Charter, nor Law No, 10 montion atterpts,

Doco it fol.’l.ow thot an attempt to comit an internctional erime is not
itsolf a crime? I should not think so, Lot us asswio that a soldier

is about to shoot an unarmed and innocent priséner of war, but is hinself
coptured with his pistol poised just in time to provent the shobting,

I bolieve that, under internal or international ponal law, ho could be
rightly accused of the attempted rairder of a prisonor of waxr,"

2. Superior Ordors,
Tho text of the section on Superior Ordors, is contained
on pagea 35 to 56 of Doc. III/112, The trials daforrod to in those pages
do not, of course, by any neans. exhaust the instrnces in which the defence
of superior orders has received the attention of counsel, Judge idvocate
and the various courts trying war orininals,
Ly ILogality under Municipal Law,
The sense of duty to cbey the law of ong's countxy is likely
to be more abiding than the sense of duty towards the orders of a superior

officer, but is probably in many circumstances less intenses Here

agedn, however, the path of absolute justice has ot clwmys been easy to
find,
The runicipal enactments quoted in connection with superdior

orders (see document III/112, pnges 35-37) are, in o sonse, all relevant
in this connection, and in fact, the Belgian law of 20th June, 19

rclevant to the competence of Military Tribunals in the natter of war

crines actunlly includes the words: "The fact that the accused acted
in nccordance with the nrovisions of enery laws or rogulations" in
sotting out the circunstances which cannot be regarded ns a reason

for justification of crines,
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Article 3 of the French Ordinance of 28th iugust, 1944, has a
sinilarly worled provision,
_Againirtiole 13(1) of a Czechoslovak Law of January 24th, 1946, relating
to the punishment of war criminals and traitors, states that;
"Acts punishable under this law are not justified by the fact that
they were ordered or permitted by the provisions of any law other than
Gzechoslovak Law or by organs set up by any state authority other than

the Czechoslovak, even if it is claimed that the guilty person regarded
these invalid provisi ns as legal", .

aots worc justifiod in thoir own minicipal law recoived considoration

in the Belsen triale 1In his argument in dofonce of all tho accused,
Colonol Smith submitted that whorever thore was a confliot bctwoon
International Law and the law of a particular country it was the duty

of tho oitizon of that country to obey his national laws For that

thore vas overvholming logal autoority from whioh ho solaoted two

oases, The first was that of Mortenson v. Peters hoard in 1906 in

the ScottishHigh Court of Justiciary (8 Sossions Cases, 93: 43 Scottish
Law Roports 872)s The British Parliament had passed an .ot prohibitim
certain forms of fishing in the who,e of the Moray FPirth in Scotland,
including a considerable area boyond the recognised limits of territorial
watorse A Norwogian fishod outside territorial waters, but within the
area covered by the Statutce Ho was convictod in a Scottish Court

and tho High Court of Justiciary o n appeal unanimously hold that

.thay were mot conocrnod 2s to whother the Statute violated Intornational

Law or motse The Law of the land, oxpressed in an Act of Parliament,

was binding on the court and they had to uphold tho convioction,

Counsel commontad that if Parliament inadvertontly overstepped the
limits of International Law that was a matter not for the individual
citizen or judgs, ar poliocsman, tut for discussion betwoen the governments
concarneds |

The facts of tho second casc, Fong Yarc Ting Ve United States (93,M9

United Statos Reports 698) heard by the Supreme Court, were that Congress
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passod logislation rustricting Chinesce immigration in direot violation

of a Troaty witn China. The docision vas that tho provisions of an Aok
of Congruss passed in the exercisc of its constitutional authority must,
if oloar and uxplicit, bo uphold by tho Courts, even in contravention of
the stipulations of an earlicr Treaty.

The attitude of the Goman Courts was oxeotly tho smes The
principle that whore thore was a confliot botweon Internationol Law
and Municipal Law the citizon vas bound to oboy his Muniocipal law did
not diminish tho responsibility of tho Stato towards the offendsd State
for its failurv to make its internal law corrcspond with its intornational
oblipntionse |

Applying this argumont to tho facts of tho presont case, Counsel .
suggested that inscfar as tho accusod oboyod ordors, all these orders
ware legoels There had been in Gemany a rost oxtroordinary situation
in which thore vns not and covld mot nomally bo any conflioct between a
legal exccutive order and onc illogal in the sonso that a law did not
permit it, In tho very first stoges of Hitler's regime the Roichstag
abandoned all its powers and Hitler became the Executive and Legislator
in one. Not only did fitlor himsclf combino all these powers but he
also delogated them to ccertain persons who were directly responsible to
hime The onders cf each of thoso had thw forcs of law within his
limits, and among thelr number was Himmler. By various stages,
Himmler bocamo hoad of the police, including tho Gestapo and the S, S.,
and in 1943 ho became Minister of the Interior, Undor tho Goman
legal framswork ho could issuc an order which as such had the foroe of
lawe That was reinforced by a law of 10t ¥ebruary 1936 vhich put
the Gestapo and, in fact, all police activities boyond the roach of
the law insofar ns they wera of a political nature. The substance
of it was that no action unlertaken by the Gostapo or by any police,
insof:u" as it had a political character, was subjeot to any control of
the courts; and, Councel commcnted, the word "policc” had a wide moaning
in German, Neithor ~ould any police action bo quostioned by anybody

excopt at the peril of his lifcs Counscl could not produce a law
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* It was showvn that a Unitod States officcr was wounded and taken
prisonor by membors of the command of Lioutcnant Thioclce Captain
Bohwaben, the Battalion Commander and sworior officcr of Licutcnant
Thiclo, sont an order to Licutonant Thicle to kill tho prisonors
Lioutonant Thiols then ordored Granadior Stoinort to do tho killing,
and Gronadicr Stcinort owurricd out this order. The accuscd wore, at
tho timo of the offencc, part of a Gorman unit which was closoly
surrourdod by United Statcs troops, from vhom tho Gecrmans wore hidings

The court rojectod the plea raiscd by the defencs that the acts
of the accused werc legal becausc bascd on military necossity.

The accused worc sontenced to death by hanginge On the rocommon-
dation of his Staff Judge Advocatc, ovwoever, the appointing authority

commuted tho sontonces to terms of imprisonment for lifa.

The Norwogian Law of 13th Docambor 1946, on the punishmont of

foreign war oriminals, makcs the follovwing provision:

Article 5:

" Nocessity and supcrior order cannot be ploaded in oxculpation of
any ocrime rocferrcd to in Nos 1 of the present lawe The court may,
hovavar, take the circumstanccs into account and may impose o scntonco |
dloss than the minimum laid down for the crime in question or may imposo
a milder form of punishment. In pa.rticul?.r:l)y oxtenuating -oircumstancas
tho punishmont may bo ontircly romitted, "(1

,0thor trials vhich arc relevant are tho Milch trial, (Subscquont
Procecdings Noe2), tho Dachau Concentration Camp trial; tho trial of
Minono Gonji, beforo a United S?tatcs iilitary Commission at Yokohama,
on 25th Juno 1946; tho trial of Lt.Comd. Naoomi Suzuki and Lt. Yoshio
Nara beforo an iustralian Military Court at Rubauwl on 26th April 19463
trial of Capts Shoichi Yamamoto anl 10 others bifore an Australian
Militory Court at Rabaul from 20th to 27th May, 1946; the Neucngammo
Concontration Camp trial (montionod previously); ond the trials of
General Victor alexandor Friedrich Willy Suepger wnd 5 othors and the
Ravensbruck Concontration Comp Tricls, also mentioned proviouslys

In the Masuda trial, (sec Doc. ITI/112, ppe43 ot s0ge), nono of
the accused explicitly ploaded military nocessity an ouch as a defencea,
The evidonco given Ly Masuds before his suicide, howeveor, containad

tho passages: "Day by day the gonoral trend of the war was getting more

(1) artiocle VIII of the Chinese Law of Octuber 24th, 1946, Governing the
Triel of War Criminals provides, inter clia, that the circumstance that wer qrimes
were committed out of political necessity shall not exonerate the offenders.
Under Article 4O of the Netherlands Pencl Code, which is applicable to' war
crime trials, however, an act is not punishable if "forced by necessity",




- kB =
grave for the Japunese, therefore we decided that it was impossible
to find any way to send the prisoners of war back to Truk or to Japan
in spite of our earnest Jdesire to do 80.sese Every day the‘ enemy's air
attacks were so fierce we began to realize it was difficult to continuo
detaching guard to protect the prisoners and to keep them provided",
The Judge Advocate stated: "...it is inferred strongly in the Admiral's
report that the flicrs were executcd because an American invasion of

Jaluit was irminent, Even the accused would have to admit that that

would be without justificiation", It is hard to conceive in what
circunistances the military situation would justify the killing of
prisoners of war, It is interesting also to note that it has been

argued (in note 1 to p. 185 of Oppenhein-Lauterpacht, International Law,

6th Edition (Revised)), that the Hague Rejulations were drawn up in the
light of militaxy necessitics, and that dre allowance was given to the
latter in framing the Convention,
6. Reprisels

It has a.omtinlds been pleaded on behalf of the persons accused of
com. iting war crimes that acts proved against the defendants were
justified as constituting ruprisals, For instance, in the Dostler

trial,(l) defence counsel quoted thet part of the well-known passage from

Oppenhein-Lautcrpacht, International Law, 6th Edition, Volune II, p. 453,

on suporior ordins which runs as follows:

"Undoubtedly, a Court confrontel with the plea of superior orders
adduced in justification of a war crime is bounld to teke into congideration
the fact .... that an act otherwise amountin: to a war crime nay have
been executcd in obedience to oriers conceived as a ueasure of reprisals,
Such circumstances are probebly in themselves sufficient to divest the
act of the stigma of a war crime",

Professor Lauterpacht has elaborated this view somewhat in the coursc

of an article entitled: The Law of Natins and The Punishment of War Crires

in The British Yeartook of Intermatijnal Law for 194k (pages 58 = 95).

(1) Trisl of General anton Dostler, Defore a Military Comuission at Rome ,
from 8th - 12ih October, 1945,




- L8 -
grave for the Japunese, therefore we decided that it was impossible
to find any way to send the prisoners of war back to Truk or to Japan
in spite of our earnest Jesire to do 80.eese Every day the‘ enemy's air
attacks were so fierce we began to realize it was difficult to continue
detaching guard to protect the prisoners and to keep them provided",
The Judge Advocate stated: "...it is inferred strongly in the Admiral's
report that the flicras were execut<i because an American invasion of
Jaluit was irminent, Even the accused would have to adnit that that
would be without justificiation". It is hard to conceive in what |
circunistances the military situation would Jjustify the killing of
prisuners of war, It is interesting also to note that it has been

argued (in note 1 to p. 185 of Oppenheim-Lauterpacht, International Law,

6th Editizn (Revised)), that the Hague Repulations were drawn up in the
light of militaxy necessitics, and that dve allowance was given to the

latter in framing the Convention,

6. Reprisels
It has sometimes been pleadel on behalf of the persons accused of

comu. tting war crimes that acts proved against the defendants were

justified as constituting roprisals, For instance, in the Dostler

tria.l,(l) defence counsel quoted thet part of the well;knam passage fron

Oppenhein-Lautcrpacht, International Law, 6th Editicn, Volune II, p. 453,

on supeiior orders which runs as follows:

"Undoubtedly, a Court confronted with the plea of superior orders
adduced in justification of & wor crime is bound to teke into congideration
the fact .... that an act otherwise amountin: to a war crime may have
been executed in obedience to Jriers conceived as a ueasure of reprisals,
Such circumatances are probebly in themselves sufficient to divest the

act of the stigna of a war crime",

Professor Lautcrpacht has elaborated this view souewhat in the coursc

of an article entitled: The Law of Nations and The Punishicnt of War Crires

in The British Yeartook of Intermational Law f'or 1944 (peszes 58 = 95).

(1) Trial of General anton Dostler, Defore a Military Comdssion at Rome,
from 8th - 12th October, 1945,










not have soen any book of nmilitary law upon the subject; but the

court has to consider whether men who are serving either as soldiers or
in proximity to soldiers know as a matter of the general facts of
military life whether a prisoner of war has certan rights and whether
one of these rights is not, when captured, to seourity for his person,

I% 1a a guestion of fact for xg_t_;."(l)
In the Trial of Heinz Eck and Four Others by a British Military Court,

Hemburg, 17th - 20th October, 1945, (The Peleus Trial), four of the accused
relied on the plea of superior orders against a charge of killing the
survivors of a sunken ship, Professor Wegner, Defence Counsel for the
accused as a whole, pointed out that many rules of International Law were
rather vague and uncertain. Could one Cecide to find an individual
guilty of having violated a rule of International Law if the States
thenselves had always quarrelled about that rule » its meaning and bearing,
if they had never reslly approached recognising it in cormon practice
and hardly knew anything precise concerning it? If the States did not
know, how could the individual know? Counsel then went on to claim
that confusion existed in many branches of International Law including that
relating to superior orders,

In his suming up the Judge Advocate said: "It is quite obvious that

no sailor and no soldier can carry with him a library of internati.rel law,
or have irmediate access to a professor in that subject who can tell him
whether or not a particular command is a lawful one, If this were a

case which #mvolved the careful cnsiderati.n of questions of international
law as to whether or not the comand to fire at helpless survivors struggling
in the water was lawful, you might well think it would not be fair to hold
any of the subordinate accused in this case responsible for what they are

alleged to have done,"
(He then went on: "But is it not fairly obvious to you that if in fect

the carrying out of Eck's coumand involved the killing of these helpless

(1) 1Italics inserted,
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survivors, it was .t a lawful cormand, and that it rust have been
obvious tuv thne most rudinmentary intelligence that it was not a lawful
command, and that those who did that shooting are not to be excused for
doing it upon the ground of superior orders?")

For another ingtance in which the defence has not proved successful ,
see the Canadian trial of Robert H¥lzer and Two Others, mentioned above,
8, _ The Defence of Mistake of Fact

Mistnke of ;:_,3 aay, however, constitute a defence Just as it may
in a trial before the ordinary municipal courts,

In the trial of Karl Buck and Ten Others, the counsel acting for
the «.cuscl in gencral pointed out that in Germany there has been nant

only couris-nariial but alsc "so-called S.5. and police courts for

German persons and neialers of the S.8." He claimed that the

interrcirations of the vic‘r-ims(l) by dne Kormandefthrer Ernst, on whose
reports Dr, Issclhorst acted in deciding on the fate of the victins,
constituied a trial by the Security Police, Tl;lB accused ,who obeyed

the latter, hal had no other infortatisn on the matter than that the
priscners nad been tidied and condemhed, and had acted on that agsunption,
They had "neither the sense for technicalities nor the nmental a'bilitiaa_
to look dveper into this case", The prosecutor, on the other hand,
sutmitted that the olliterati.n of all traces @? the criie and the steps
taken by the accused to suppress all knowledge of the crime belied any
contention that they thought that they were perforning a legal cxecution,
Lawful. exccutions did not take place in woods, nor were those shot
buried in bomb craters with their valuables, clothing and identity

nmarki.. s removed,

To the Judge wdvocate there seemed to be

- - — e — S— . ee—

(1) The victius werc British and United States priscners of war, and
certoin prench nationels,
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no evidenoco that tho viotims were over triod bofore a Courte Dr.

Issolhorst had said that thoy woro:sontencod by deoision of Ernst and
"not through a court", If his ovidonce was believed, they werc
condomned as a rosult of an administrative decision and not aftor a
triale

Assuming that co-operation betweon cortain of the victims and
the Maquis was not contrary to the laws and usages of war and assuming
that tho original F(mmrbefohslzvaa oontraryl to International Law, the
question whothor or not the deceased had e ver boon subjootod to trial
to find whethor they came wi_.thin the scope of the latter would hardly
soom relevant to the question of the legality of the executionss On
the other hand, could it have been shown thaot a boda fide irmpression
had oxisted in the minds of the accused that the execution was the
consequence of a trial in which the viotims had been legally ocondomned
to doath, the ploa of misteko of fact, which tha defence raised, might
well hawo been effective, In thc circumstances of the case, however,
the Court did mot sea fit to allow it,

Also relevant are tho following: the trial of Sub-Lt, Hideo
Katayama and 2 othors before an Australian Military Court at Morotal
from 25th to 28th February 1946; triel of Capte Toma Ikeba and 2 others
before an Justralian Military Court at Rabaul on 1l4th and 15th May,
1946; the Neuengamme Concentration Camp trial; the trial of Josef Muth
I and 5 others before a British Military Court at Wuppertal on 4th and
5th June 1946; the trial of Heinrich Klein and 14 others before a
British Military Court at Wuppertal on 22nd to 25th May 1946; and the
trial of Karl Maria von Behren msntioned above.
9¢ __Self Defence

Not unnaturally, a plea of self defence may also be sucoessfully
put forvard in suitahle circumstances in war orime trials,

Trials vhich are relevant in this conneotion are: the trial of
Yamamoto Chusaburo before a British Military Court at Kuala Lumpur
on 30th January and 1st February 1946 (plea unsuccessful); the trial

of Erich Weiss and Wilhelm Munde before an American General Military

(1) See Docwient 1I1/112, pp: 50 - 51, The Defence olaiied that there

was evidence that the victing of the shooting had established such contact
with the Maquis and with "Te/riorists" as to bring them within the scope

of the Fllhrerbefehl, and that a "security police cese" preceled the execution,

4




Court at Iudwigsburg on 9th and 10th November 1945 (plea succossful);

the trial of Goorg Hitzer befors an American Genoral Military Governe
ment Court at Ludwigsburg on 1lth March 1946 and the Oanadian trials
of Johann Neitz and Robert HOlzer and 2 others, mentioned praviously,

De_RIGHTS OF THE ACCUSED

A2 THE TIME OF TRIAL,

The toxt of the section on tho rights of tho acocused at the timo
of trial is contained in Dooument III/112, ppe57 = 8l




The information contained in this
doocument arises from trinls of war orime
inals and of quidings and traitors held
by Frenoh courts,

It is submitted for insertion in the
appropriate parts of the Report, where it
ocan be conveniently split according to the
subject and merged with the texts prepared
by other rapporteurs, .

Notes on Sources,

Wer Oriminals,
1, The French authorities have submitted up to date
dopuments concerning a total of 136 completed t;iala'.of war
oriminals held before French military Tribunals,
The main bulk of these Trials contains j.nfonmt:lm.t Of
little interest for the Report, It deals with clear war
orimes cases of a common type, whose proteotion in intermational
law is undisputed and is exemplified in numertus trials of both
the distant and most recent past. Tpe French Trials undér
review concern mainly criminal acts such as murder, ill=-
treatment or torture, and offences of a less brutal character,
such as pillage, The victims of these crimes include the
civilian population and mpnbcrs of the aymed forces, mostly of d
French, but also of othér allled natiogality, The human
rights involved, whose protection in positive law is amply
evidenced by the above trials, include the right to life, the
right to health and bodily integrity, the right to fair trial
and the right to property,




There are only comparatively few trials which cone N
tain information of particular interest., These ooncern less
orthodox types of offences, anq/or implicate viotims or
aoccused whose legal status is worh being noted in connection
 with the question of the jurisdiction of the Courts, A
nunber deal with olircumatamon affecting the question of the
personal guilt of the accused, such as with violations committed
in th.e course of alleged reprisals and upon superior orders,

They are dealt with in the first part of this document,

Quilings, -
2, No officlal doouments concemning the trial of quislings

and traitors by the French courts have been submitted to the

United Natdons Var Crimes Comnission,, exocepting inoidental .
ocases included in the war orimes trials of no value for the

report, :
] However, it has been possible to obtain an unofficial
" acoount of the trial of Pierre Laval, published in the fom of
a book which almost .exclusively reproduces a verbatim record of
the prooeedings of the Court, (1) The perusal of this record
has proved that Laval's trial is of limited value to the Report,
The main cbjeot of thc Trial was the treasonable activity of
the aoccused, taken in itself, so that the prosecutor and the
Court fooussed 1.:he:l.r proceedings upon the count of high treason,
relegating to & seocondary plane such violations of human rights
as had been comnitted by the defendant incidentel to his -
tfaasona‘ble acts,

To the extent to which such violations were oonfd.dored
by the Court, and only for the sake of putting this on record, they
are dealt with in the second part of this paper, g o

An obvious gap in the sources of information available

in connection with the trial of quislings and traitors in France

1) Gollection des grands proods contemporains publide sous la direction

de Maurice Gargon, Le Procts I.o.vaé, Compte-rendu sténographique,
Biitions Albin Mjychel, Paris, .
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oonoerns the trial of Mardohal Pétain, A book eimilar to the
one regarding Laval has been published, but is out of print for
the time being, One is left to wonder whether this trial is
of more significance to the Hyman Rights Report than Davalls
trial,

PART I,

¥AR CRIMINALS,

ZThe Wagner Case,
3¢ The trial which oontains the most infefést:lng infarmation
is that of Robert Heinrich Wamer, f ormer Gauloi;;or of Alsaoce,
and of several other Germans, (1) pranoui;ed with him,
Ousrges,
4, Vagner was indicted and convicted on four counts: far
having "provoked Frenchmen to bear arms against France®; for
having enlisted French nationals in the amed forces® of a
foreign power at war with France"; far violations of "individual
freedan”; and for "samplicity in muder”, The first two
counts fall in line with the offence of “oompulsory enldstment
of soldiers among the inhabitants of ocoupled territory" as
formulated in the list of war orimes dravn up by the 1919
Comission on Responsibilities, Violatioms of "individual
fresdan® were excuplifisd in mass deportations of AVsitdhns
and Jews from Alsace, And finally, the charge of "'ocmplioity
in muwder" was submitted: {a) for ":]udio:l.a.l mm'dr.ra" of French
nutiondls vio resisted enlisbnent in the German rmny ‘and were
tried as desertors; (b) for the k:LlJ.ing of French and other allied

nationals in other connectidns,

(1) _

References to documents of French trials are made by giving
numbers of the Reglstry of the United Nations War Crimes Commission,
The trial of Wagner bears the number FR,47, The judigment was prow
nounoed by the Military Tribunal at Strasbourg on 23rd April 1946,




Genooide,
5. Most of these charges, apart frok being dealt with separately,

were also presented in n peneral statement of the Prosecutor,
. This statement contains cortain elements conneoted with the orime )
of "genocide" as de._t"ined in the resolution adopted by the General ‘
Assenbly of the United Nations on 1lth December 1946 (1) and as
.prosecuted Lefore the Nyremberg Tribunal against the Major
German War Criminals under Article 6 (o) of the Nuremberg
Charter, (2) The prosecutor did not meke of this statement a
separate charge, neither did he make, reference to genocide, but
he submitted it as the general oriminal policy pursuant to which
the defendant perpetrated most of the above orimes in arder to
achieve a complete Germanisation of Alsace, g - '
The following are some typical passages fram the

Indictment in this connection!

(1) ©Of, Upited Nations,

sembly during the Second Part of its
October to 15th December 1946, Lake Success, New York,
Do 189, Resolution No, 96, declaring the follbwing:

"Genocide is a deninl of the right of existence of entire
human groups, as homicide is the denial of the right to live
of individual humin beings... The General Assembly, therefore,
affirms that genocide is & crime under intermational law which
the civilised world condemns, and for the commission of whigh
‘principals and accomplices = whether private individuals,
public officials or statesmen, and whether the orime is committed
on religious, racinl, political or any other grounds = are .
punishable",

(2) ‘
Cf, Indictment of the prosecutors, Count Three, (a),
para, 2, where it is stated:

"They conducted deliberate and systematic genocide,.viz.,
the extermination of racial and national groups, against the
civilian populations of certain occupied territories in order
to destroy particular races and classes of people and national,
racial or religious groups,.,." : :
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++ 3 Brénch inscrijtiens disepreared even in 5
yillages; personal names were permanised, French
monuments were taken away or destroyedj,,.the Frenoh

was eliminnted both from administrative

institutions, and from public use; German racial
legislation was introduced,.,.Jews were expclled as
woll as nationals whom the German authorities treated
as intruders, The property of politioal associations
and Jewlsh propertywere confisoated as well as
property aoquired after llth November 1918,,, Nazi
tuition was immediately introduced in sochools and
.universities,,,.only Germans had theright to teach;,..
In 1941 the French frano was withdrawm; compdsory
labour was introduced,,,Various decrees made applice
able German penal and oivil law, economic and finan-
olal legislation, and speoial laws relating to
political orimes,,.From August 1942,,,military servioe
was made compulsory,,,.omer deoided to transfer
Msatians inside the Reioh, Over 40,000 were interned
in the camp of Schirmerk,..Nymerous young men were
shot for having refused to serve in the Wehrmaoht,
hen the resistance to the compusory military enlistment
grow, Wagner did not hesitate to victimise the
families which were deported t o Germany, He intere

. feredwith the administration of Justioce, giving
orders as to the punishments the prosecutors had to
request and the Judges had to imposec in ocases con=
sidered to be particularly sericus",

The Speoifio Orimes,

6_. The conviction of Vagner for compulsory enlistment end for
deporta.t:.Lon of those resisting it and of their families, as well
as of the Jews,8howsno feature of partiocular interest, apart

from the faot that in this case, as in all other trials held by
Prench Courts, the accent was more on the violation of the general
provisions of the French penal code, than on the laws of war, It
is due to this fact that Wagner was found guilty, on the one hand,
of having "provoked Frenchmen to beer arms against Franoe,” and

of having "enlisted Frenchmen in the German armed foroes while
Germany was at war with France", and on the other hand, of

having "e_lrbitrarily deprived Frepchmn of their freedom", All
these qualifications formally fit with the French national law

as oontained in the Penal Code and as interpreted and developed
for the purpose of war orimes triels in the Orginance of 28th
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August, 1944, ) s
'75 The oonviction of Wager for the "judiocial murder" of
Prench nationals is, in contrast with the other oharges, a
comparative novelty both in national and international law, and
his case is in this respect a good instance and illustration,

. Tha Court established that on several oocasions
Vagner violated the right to fatr trial of French oitizens wjo
did not oomply with compulsory mliatmstrt in 'bhe Geman farces,
On all these oooasions the violation was committed in that Wagner
instructed the prosecutors what punishment to request and
mpc;ud upon the judges the sentence to be pronounced by them in
the tri.ai of such French citizens, 1In one of two specifioc cases -
submitted, concerning a Théodor Witz, the officer in charge of ~/
the prosecution was of the opinion that the offence deserved 8
years imprisonment, g This prosecutor w;rﬂ;.cn leave and was
replaced by another who, jointly with the Fresident of the
Court, acted upon Wagner's instructions, The result was that
the defendant was sentenced to death and executed,

oy Similar accts were established in the second case, involving
1, accused, who attempted to escape from Alsace to Switzerland,
including two minors of 18, and who were all sentenced to death
and exeouted when Wagner interferecd, =3
By admitting the above cases as reproaet‘tting "illegal

trials" and convicting Wagner on this oount, the Ccurlt'a sentenoe
was pronounced for the violation of two fundamental rights: the
right to fair trial of any individual, however guilty, and the
rigﬁt to independent courts of law belonging to any ococupied country
und& internmational standards of justioe,

(1)
; The techpique chosen in the said Ordinance was to qualify
specific acts otherwise recognised as war orimes under the rules of inter=
national law as being covered by French national law, This was done in
particular by expressly extending the scope of the national law to such
acts as could raise doubts or uncertainty within the meaning of the
provisions of the Penal Code and the Code of Military Jystioce, See
Art, 2 of the Ordinance,
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Other Cases, |
8, A number of Frenoh trials throw light upon certain

quostions whioch are of more importance within the field of
human rights whose proteotion in international ponal law is
not doubtful, then for the problom of what human rights are in
fact protected, They can be grouped as follows:
Reprisals: 3 |
9  In a mmber of trials, various orimes were perpetrated by
German soldiers allegedly as a “reprisal" for bffenoes committed
by Prench nationals against mombers of the Cerman forces, These
orimes were generally of the "murder" type, ar@-the French
nationals whom the Germans treated as having provoked "reprisals"
were mostly members of the French Resistance Movement, who often
oonducted military operations against the German units stationed
in Franoe, The victims were invariably French locol inhabitents,
quiﬂ-be imooent of the alleged offences which were coammitted
by menbers of the Resistance Movement, |

In all these cases, the French '!ribumla found the
aocused guilty of acts "ot Justified by the laws and customs of
war" and condemned them to heavy penaltics, including capital
punishment,

The following trial can be regarded as a pattern case (1)3

On 20th August, 1944, mcmbers of the French Forces of
the Interior (FFI), attacked St, Giroms and on th;.s oceasion
engaged a battle against a German column in the neighbourhood of
a village called Rimont, The inhabitants of the village formed a
"home guard" of 23 men and had the assistance of 7 Spaniards,
members of the FFI, This small force rosisted the advance of the
German troops for several hours’'and then retrented, while a large

(1) ’
Trial of Lt, HELFER and 5 others, Judgnent pronounced by the
Military Tribunal at Toulouse on 16th April 1946, FR, 45,
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nunber of inhabitants took refuge in the nearby woods, ithen
entering tha' village the German commanding officer gave orders
to set on fire the houses and to shoot all oivilians over L
years of 'a@. 152 houses were burnt down out 'of a total of
169, and 9 civilians were captured a;rxd shot on the spot, In
addition to this two old ;rlen, of 70 and 72 years of age, were
deliberately killed while trying to gt out of the vdliage,
During the trial it was established that none of the victims
took part in the armed resistance, o

Although the French Tribunals do not furnish in their
Judgments an a..onount of the reasons for which they have found a
defendant gnilty" in the g.vaﬂ set of oircumstances, the sentences
in this type of case imply the following oonclusionsg

{1)__ In all cases under review there were in fact
no "reprisals" in the proper sense, but merely arbitrary acts
of revenge against co-nationals of those who rought against
members of the oo&upying forces, ‘This is.an important distinction
since it is always possible to label atrocities as lawful
reprisals, as this w.ns. done in !Jnummbh instances by the Germans
both during the first (1) and the second world war,

{2) .'The French Tribunals presumably recognised
fully the status of ‘lewful belligerents to members of the French

Resistance Mjvement. under the termms of Article 1 of the Hapue
Regulations, and troated thoir acts against the German: forces s
military oporations conluoted within the limits of the lvs and
customs of war, - Suoh acts could consequently not represent a
valid ground for reprisals, unless the French combatants themsdves
were gullty of an offence, which was in no case under review
invoked in defence of the aoccused, .In the above instance, the

(1)
Cf, Oppenheim=Lauterpacht, International Law, Vol, II,
6th Edition, p, 447, n, 1.
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- reoognition was implioifly oxtended to the ad hoc "home guard"

oconstituted by the villagers, _
-« (3) Presumably in no oases were the nots ngainst the

- Germans comnitted by individuals not entitled to the status of

belligerents under the Hague Regulations, This presumption is
important since it oould be open to d:lsmm?ion whether rcprisals
in the proper sense could not be lawfully undertaken against
non=gombatants were serious offences against the seourity of the
ocoupying foroes paréetrated by the oivilian population proper, (1)
10, Although the issue mentioned in the preceding paragraph
under (1) stands out olearly in the face of facts, it is sur-
prising to find that in many cases the French Tribunals make an

-dmproper use of the term "reprisals",

8o, for instance, in one ocase (2) the following is
sadd in the Indictment: "In reprisals for the death of S, D,
srnold (a Gestapo man) killed Ly the Resistance, Dr, Jeewe (a
German) ordered the execution of 7 Frenchmen, The exeoution
took place on 10th August 1944,...". In another ocase (3) move
than 20 defendants were indiocted inter alia for ocamplioity in
“putting to death" French nationals “as reprisals" for the fighting
of the French Re.nistama Movement, Such references are tu be found
in many other trials under review in this dooument,

In all such oases, the nwiber of the French viotims was
deliberately much higher than the number of the Germmans who lost
their lives as a result of the Resistance fighting, = Yet, it is

a generally admitted rule that in order to obtain recognition far

(1)

Cf, for instance Oppenheim-Louterpacht, cit, pe. 449, where
it is stated: "There is no doubt that Article % of the Hague Ro%utims
enacting that no eneral penalty, peouniary or otherwise, may
on the population on account of the acts of individuals for which it cane
not be regarded as collectively reesponsible, does not grcvent the burniing
by way of reprisals, of villages or even towns, for a acherous attac
committed there on e soldiers by unknom I:'d mun!f and, Chis boing
80, o brutal belligerent has his opportunity’ltelios are introduced,

(2)  mrial of ¢, SEHONMEITER, Judment pronownced by the Militoary Tribun 1
ﬂ.t Lyon'on 17th Auwt 1%50 FR- 80

(3) Trinl of F, HOLSTEIN and 23 othersz, Julygnent pronounced Ly the
Military Tribunal at Dijon on 3rd February, 1947, Fit. 95,
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acts unddrtaken in reprisal as valid in international law, such
aots must not be exoessive when compared with the acts which
provoked reprisals, () I, the above instances, there was
always an utter disproportion to the detriment of the French,
which alone is suffiocient to make these aots invalld as lawful
"reprisals"”,
The’cnly explanation is het Ahe Prench prossoutors

and tribunals used the term in a non-legal sense, and when doing
80, wanted to convey only the fact of "revenge" takau against
innoocent people,
The notion .of "combatant",
11, In comnection with the issues mentioned in para, 9 under
(2) and (3) it is worth noting that in two other trials, one of
which was also connected with alleged reprisals, French tribunals
had speocific cases of irregular combatants whom they recognised
as members of lawful belligerent units, entitled to the protection
of the laws and customs of War,. |

(1) In one case (,2) & detachment of German marines
captured three: Frenchmen vessdng nelnly SEvETsHE: olowE, b
having some distinotive military signs as part of their germents,
or 'on the garments themselves, One or tw6 had a Prench tri=
oolour band around the arm as worn by members of the FFI and
one wore an American military ecap, | The three men were captured in
the course of combats between German units and rog,tgqr French
troops assisted by members of the FFI, < Ayl were shot without
trial and without having odﬁitted any offence apart from the
fact that they fought with ams aginst Gorman units, The
Tribunal founri the'daferﬂmta guilty of "murdering three prisoners .

(1)

(2) . ' |
Trial of Col, C, BAUER and 2 others, Jydgment pronounced by the
Military Tribunal at Dijon on 18th Ooctober, 1945, ¥R, 12,

Of. bbpomm-Lauterpaoht, op, cit, ;. 249y Po WlB-UkI,
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of war" and condemned them to various penalties, one of them to
death, l:n doing 8o the Tribunnl apparently admitted the

argument of the proseoution that what mattered more than the

fact thnt the three oaptured men wore some distinotive signe,

wos the raot "thnt troops of the FFI were resisting for a whole
day a.g.\:!.nat the, .. (German) colum, alongside with regular French
troops, with the knowledge of the Germans; that they were fiphting
against invading troops without having had the time to organise
themselves and that, consequently, they were oovered by the IV

Hapue Omvention;..'. This was a reforence to Art. 2 of the

Hague Regulations, which covers civiliens "of a territory not under
occupetion", who take up arms to resist the.‘?.pvuding troops withe
out having had time to orém.‘l.so themselves in a'coordanoe with

irt, 1, Aif they carry armms openly, and if ‘they respect the laws
end ocustams of war", In this case the Tribunal established in
addition that the chief defendant tried to invoke the right to

- "reprisels" Ly submitting in his defencc that he had ordered the

shooting of captured French combatants only if they resumed

fighting,

(2 I thel second case (1) two members of the French
Resistance Movement attacked a small German outpost with the
;nterltion of making prisoners and bringing them to their head-
quarters, They failed and were instead ‘oapturéd themsclves, one
of them having been wounded, Both had civilian clothes, but
one wore a trioo.‘l.dur band around his am and a tricolour badge in
his buttonhole, The acoused denied hmrin" noticed these dise
tinotive signa and imroked in his deferice an order by Hitler to
shoot sumarily nll in'agulz\r combatants, '.l‘h-e Tribunal found
the defendant guilty of manslaughter "not justified Ly the laws

(1)
+ Trial of Lt, W, Kretzsochmar, Julgment pronounced Ly the
Military Tribunal at Angers, on the 25th March 1946, FR, 41,
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and customs of war" and condemned him:to death, It is to be
assuned that the Tribunal admitted the Prosecutor's plea whioh
was entirely based on the existence of the distinotive tri=
colour signs and that, as inthe previous case, it treated the
viotims as prisoners of war entitled to the proteotion of interw
national law,

12, The above two trials are an illustration of the ways in
which it is possible to interpret the meaning of Article 1

and 2 of the Hague Regulations, and to extend recognition to human
rights in war time in ocases where a narrow interpretation would
have led to the opposite result,

Syperior orders,

13, In several trials French tribunals dealt with the plea of
superior orders, In a number of cases they dismissed it ale
together and did not admit it in mitigation of punishment,

In one case (1) the acoused was & low-ranking member
of the Gestapo (Rottenftthrer) charged with having personally
executed a number of Frenchmen, In one instance he killed the
viotim by making him walk in front of him and by shooting him
in the back while walking, In another instance he was a
member of a firing squad which used Dren guns to kill the victims,
all of whom were exeouted bnly in revenge for the death of a
Gestapo man, belng themselves oompletely immocent of any offence.
In both instances the acoused conmitted the crimes on the
orders of his superior officers, The Tribumal found him puilty
without extenunting ciroumstances and sentenced him to death,

In the case mentioned above, para,1l, under (1), the

chief defendant pleaded not guilty of having put to death

(1)
Trial of G, Schonheiter, Jydgment pronounced Ly the
Military Tribunal at Lyon on 17th Aygust, 1945, FR, 8,
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cepturéd members of the FFI, by reforring to an’ order of Hitler
of Aprdl 1944 that a1l drvegilar oombatents should be shot when
oaptured, However, at the same time tho defondant nimitted
that .‘m.h:l.a' personal opinion this order ought not to have been
carried out against combatants with whom the Tight had boen
going on for a day, as was the oase in this trial, Th.e Court
dismissed the plea and condemnod the defendant to death for
having orderedthekilling of the three prisoners,

1, In other ocases French Tribunals admittéd the plec of
superior orders in mitigation of punishment,

In the trial of Wilhelm KAIK (1) the defendant was

~oharged with having taken part in the killing of a Frenohman,
agent of the Resistance Movement, ond for having attempted to
¥111 o the same oocasion onother man, Kalk heard of this agent
by acoident, learning of his existence in a cifé, He informed
his superiors, who decided to send a patrol of 30 men to arrest
the agent, The latter learned of the Germans' intention and
tried to oscape by motor-cyole with cne of his friends, ihile
turning with the vehicle in a street, both ran into members of
the German patrol, Kalk recognised the agent and ata'rt.ad shooting
on his own initiative and without giving any warning, The agent
was fatally wounded and died a few minutes later, 'Hia conpanion
escaped by throwing himself onthe pround and pretending to be
dead, He was arrested and. several months ;Lalterl released,

Kalk pleaded "not guilty", contending that he had acted
on the orders of his superior officer, a licutenant, vho was pro=
secuted with him at the same time, ' The Tribunal fouxﬂ that
there wvas no evidence to prove that the lieutenant vas involved in
the case, but apparently took note of the fact submitted in the

(€)] | '
Trial of '/, K/IK and E, STOCK, Judgnent pronounced Ly the
Military Tribunal at Bordeaux on 27th May, 1947, FR. 125, -
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Indiotment that thore wore superior officers who deoided upon
the operation against the apent, and that there were instructions
to shoot at him if he tried to esoape, The lieutenant was
acquitted, Kalk was found guilty of murder, presumably on
acoount of the fact that he shot at the viotim without warning,
and guilty of attempt to m_m'der the other man, He was
sentenced with extenuating ciroumstances to penal servitude

for 20 years, .

15, The trials d.eacrﬂ?ed in para, 13 are ‘partimlarly good
illustrations of the cases in which the courts deem it just-
ified not to admit the plea of superior orders in mitigation of
t.ha punishment, In both instances ocited the crimes were of a
heinous. character; in one oxse a Gestapo man took part in the
killing of 'people who were avowedly considered by the Germans
themselves as innocent; in the other case the victims were
French FFI combatants cold~bloodedly put to death as soon as
they were captured, In both ocases there was nothing to show
that' the perpetrators had to act under the impaot of direct
pressure from fheir superiors or of danger to their own lives,
Neither was there anything to indicate that they could not
realise the inhumane nature of the orders, or that they had to
t.aonside_r their exedution as being imposed by belligerent
necessity, The Judgﬂent passed on these cases Ly dismissing
altogether the plea of superior orders in face of nll these
oiro;.mstamea is consistent with the general opinion of authorie-
tative writers in this field, (1) -

The trial considered in para, 14 is an illustration
of the fact that national courts éxeroise their power to admit
the plea. of superior orders within the same limits as thosc set
forth in the Nyremberg Charter (Art. 8), the Tokyo Charter (4irt,.6)

(1)
Cf, for instance H, Lauterpacht, The Law of Nations and the

ishment of iar Crimes, British Year-Book of Intermtm Law,
194, ., 73=74 and 76,
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