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2th Docombcr, 1,2':tl:. 

CONTROL COMMI SSION COURTS JN 
--:-- ·--- ·· -
TH£ BRITISH. ZONE OF GER1vL\NY. 

Milita.r_:t._ c;ovcrnmo nt - Germany. 

0. a j.1,:rncc Ne. 68 - ._Co nt rol Commissio n Courts. 

Control Cornm:Lssion Courts. 

Control C0mnissfo n Gour-l;s v.uro established in the British Zone of 
Gc.rmony by Or d i nan :,· Ni') . 68 ( ~iubl i shnd in the Military Government Gazette 
Gc rmany9 BrLish Zo n0 of Cont .. c,} , Nos . 15 and 17.) 

Ord1.r.a l'.'.c0 No, ·;7 1.. ( p1.4bl i,, hcd in ~ho Military Government Gazotte 
Gc nnany, Bri.tbh. Zo ne cf Cor..t ro.l No,.. 17), regulated tho criminal procoduro 
.\. n t heso cour t s . 

Bot h ordin,'.1!1Cu '.:l cnmu i nto fo,.~c o .on the 1st J a nua ry 1947. 

T • . Pr oc9c\i. t}f~_r:.:v~ n ~n. 

Cont rol Cu!".'m:~.ss:wn U0urt s r opl acGd Mili t ary Gove r nme nt Courts~ 
1

) 
The l a tte r v:e r o ostabl :.s hod by Ord inance Noo 2 issued o n 18th Soptember 
1941+ by Gener a::. Ei:::;e nhowor,, as Suprc roo Commander, .Allied Expoditiona.ry 
Forco 6 f o r the t erri t ory o~cupi e d by the forces under his command. 
Whan, on 14th J u ly 1945 t he Commander-in-Chief of the British Zone of 
Control assumed. al l authori.t_y and. p ovror previously possossod and oxoroised 
by t ho Supremo Cvrnr:P.nd.c:r , ,:i.liud :::;;xped i tionacy Force within tho British 
Zona, all rmactroort s a rtl order-c: i ssued by or under the authority of tho 
Supremo Cortununa.or ,..l lied Expaditio nary F0 r co anc1. offectivo within tho 
British Zone of Control on l4·~h J uly 1945 we re c onfirmed by Ordinance 
No" 4 of t he s3ffio date~ whi~h p rov:idod t hat thoy were to contirue in 
fo .iroc throughout the Brit ish Zone u ,1til repe aled or M10 ndod. Thus, 
Ord i nance No. 2 which c 0nsti tut os t ho l c gc.l b a sis for the Military 
Gove r nme nt Courts r omo.inod i .n fo r ce in tho British Zone of Control until 
H was .rapoa.l ou. by Ord:i. na.noo No.., 60 (,\.rt~ xxvr, p~agraph .47). 

I<I.!...Organh5.§:_t ~o,n ~of __ ~~..Qon~~2.~~'.'2 i_?_!l_ Gour.~ 

Tho Control CornmistYi o n Gou r ~:::. aro: 

( a ) tht:J Supremo Court 001.pr-.1.sing the High Court oxorc1.s1.ng original 
criminn.J. a nd c i vil j urisdict ion o.nd too Court of Appe n.J., and 

Tl10 Conhol ,iommi ;:;io n Cour'u s diffe r conside r o.bly in their composi-
tio n f.rom the Ui}:,.-:~ '.:l.r y C~ovc,,nmo nt Court s . The membors o f the Military 

' ' . ' 

--- -~., ···- --~-- --·-· ··- · . ··•~ . ... - ' -·· -·----. -- ------------
( 1) · 1Uit .cy Gove rn.110n·c C r t si t heir J urisdi ction, Rule s o f Procedure, 

e t c . , have bee n c al t i":ith ln Doc ~ Co.132p 
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Governrnat:c Courts ru-9_. 9ffi.cers of tho ,ulied Forces (A.rt.IV, pa.ra.gro:pb. 
4- qf Ordit:1a nce No ,2).~ ') i\riy judge of tho Supremo Court, est ablished by 
Ordinance No 0 68, io ·o tho Chief Judge, the Judgos of the Court of Appeal, 
a r.d the J1.o.dgos of . e High Court, must bo qua.lifiod to practice o.s an 
advocat e in a Court having unlimited jurisdiction either in civil or 
criminal mn.ttors in any part of the ~2ytish Empire and nn.1st h.£1.ve boon 
qualified for not les s than 10 ye o.rst to practice as an advocate or 
solicitor or mu st ha ve hold judicio.l offico there. (,'1.rt.IV, paragraph 
5 of Ordina nce No . 68). 

i.. Summary Court consi sts of a s ingle magistrate. 
contai ns ro provision with raga.rd t o tho magistr0.te I s 

JII,Jurisdiction o f ~he Control Corranins:i.on Courts,(3 ) 

The Ordina.nco 
l egal qualification. 

The Control Comm.fas:i.on Courts (liko Military Government Courts) 
ha.vo jurisdiction ovor all pa rsons in tho British Zone oxcopt persons 
other tha n civilia ns who a.ro subject to Military, Navo.l or Air Force law 
and a.re serving under the command of tho CorrmAndcr-in-Chiof of tho 
British F:)rces of Occupation or any other commanier of any f'orcos of too 
United Nations~ (,\rt.II, parngraph 2 of Oclinance No.68). 

They ha.w jurisdiction to try: 

(a) All offencas against tho laws and usa.gos of' war. (Art.III, 3(a)); 

(b) All offences um.er any proclnnation, law, Ordinance, Notice or Order 
issued by or under tho authority of tho Allied Control Council for 
Germany in force in the British Zono, or by or unde r tho authority 
of the Supreme Commander cf tho Allied Forces or of the Comrnandor­
in-Chief. (•,.rt.III, 3(b)); 

(d All offences against Gonna n l aw ("•rt.III,3(c))~4-) 

Ad (a)~ Jurisdiction ove r offonccs against the laws and usa.gos of 
war is exercised in the British Zone by both the Control Commission 
Courts and the Briti~~iiiilitary Courts established urder Royal Warrant 
dated 14th June 19115 · 

Tho jurisdiction of the British Military Courts is limited to offoncos 
against the laws and usnges of war. For inst(:lllco, in trinls of members 
of tho sto.ff of concentration Ca.Jll)s, British Military Courts can tclco into 
account solely offences a.go.inst o.lliod nationals whicn wore conmittod 
during tho war. Tho jurisdiction of Control Commission Courts, on tho 
other hand, ·c :ivers not only violations of the la.ws and customs of war, rut, 
as will be shown belov;, all war cr:ums in tho wider sense of tnc v.t>rd. 
In ·cases such as tho concontrntion crunp cases mentioned before, Control 
Conmission Oourts c an, · therefore, deal also v.'i.th offences committed before 
the outbreak of wo.r or ag '.li nst persons who arc not allied nationals. 

----···----
(1) Art.IV, paragrapl1 4 of' Ordinance No.2 was ~nded in tho British Zone 

by Ordinnnco Noa 27 of the 30th March 1946 which provided that members 
of Milit ary Governmont Courts may also bo civilian officers of 
Military Governroont. 

( 2) In the c u.so of a "Cor.vnissio".1e r of the High Court" a pro.ctioo of 5 
yco.rs a s an atlvoca.te in one of tho courts specified in Art.IV, pa.ra.5 
is suffio :i.cnt. (;l.t't.IX, pa~ a.12 of tha Ordinance No.68.) 

(3) Tho prese nt paper cloc s not deal with the jurisdiction of the Control 
Cormniss i on Cour-·~s j n civil mutters. 

(4) Or.· •~rt oII, po.rac 2 of Ordi nance No.2 and Doc.C.132, Section r,. 

(5) f hc .'..rr;,;y Or or No.81/45 ( P.egulo.ti.ons for tho Trial of vlar Criminals) 
has bee n deal t wi t h in Doc .C.131; tho first n:l second azoonclmcnts to 
tho Amy Order No, 81./45 ( ,'i.ney Orders NoS. 127/45 a.nd 8/4£, have boen 
dealt with i.n Dcc .,Mi sc. o. 13. 

... ---
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Ad C£t. 1.'he j u r i s rlictfo r:, of ·t '. .<- Cont rol Ct "l'rrni ·sion Courts over 
all offe nces 1ndl. r :my l avr iss ued 1J.Y tho ;..nicc.l Co ntrol ·Council 
i ncludes the juri s~l:i.ct'ion o vor o f f ,J ncus d rJ fino.:1 J.n ,i.rt . II 6(1, ontrol 
Council Law Jo., 10, n.'3.mcl y orin-.is n.0 -:,.inst pt.,D.C""J , w:. r crimes, crimes 
against humnni ty o.ncl membership ir. D. gr oup c .::' or~~fisutio n decl n.rod 
criminal by the Inte r n· t ional Mi.c i.tn.ry Tribu nal , · 

( ) . 

Ordi nance :fo~I+/ d t ccl 30th -~ us t 194,(; ,.3 , L.~r.LOrise s the G-e.rma.n 
Ordinar7 Qourt s t o (;XO !.'ci so jur isd.i.c t i on ove r cr:i .mcs a r;ainst humanity 
a.s far s t l:uy we re commi tted by German citizens e.g inst o ther German 
citizens or St ,, tc l e ss per s ons , Th is j u.::'isdic tion of tho Ge.mun courts, 
i s , hov.-ove r , not D.n cxclusi\'C one bl\t concurrent wi th that of tho Control 
Commissio n Cow·ts (Art. II , p'.lragr aph .3( d) o f Ordine.nco No. 20 of 1st 
J anuary 1946, ) · ·. · 

Tho Control Cor:ir:1:;_.•3s 1ot1 Gour cs ., on t he 0bhor n.a ndg do not share 
tho ir jurisdict ion ove r all othe r crime s a3a inst humanity and over · 
crimes aGa :i ns ~ :)uacc 'dth e ny o t her. court o s t al>Eohpd in tho British Zono. 

Ad ( ili The oxtont . -to r:hich Gcr:nn.n l a.w r cr:1a i.nrid in force n.ftor 
tho occupation of Germany Dy the .A.llfod Forces '.lnd os-fc ci ally after too 
Docl aration r cgn.rd:..ng tho J e:f'oat :if Gcnnany and t hu o.ssumption of 
supremo authority v,-.i.tt1 respect to G-ermn.ny by the Governme nts of the 
Unit ed K:i.nGdon:. . tile United State::: ofi,.nicrica, · the U, S.S, R.o.nd the 
Provisional Govorn11e nt of .:',he Frv 1ch Rebubli"-:: elated 5th J uno 194?4.)has 
boon discui;scd in con,,c c t io n_y i th the ilit n.ry Gov0rnn¥J nt Courts 
which also oxorcl3oc jll.dsd~.c·~ion o vur offe nce s .. :i./}'.l fo::Jt Gc rman . law. 
( Art.II, 2( c ) of Ordina ::icc ~o .. 2). . . ·· . 

IV. Powe r t o r,mko, D.£':,._Qr~2r: :i._!l..!~i !T2~~<?_~9 f :H~s~-0~0?.½2.!:. .. .. .,. .. 
Pursu ant t o Ar t ., ; III po.rc..gru.ph J,.J...0-f Or.di r:i.i.:1~~' No;.- 68, Control 

Commission Courts are or.1poworsd"~1;"ct",:u.1<:e an or der .tb..n.t MY person illegally 
or improperl y do t a ined :;.n ;::iubl:i'.c ,.:,r v:riYat e . custody wi thin the limits 
of the British Zo ne be s~.t 'lt . libert y . A pc h tio n fo r such order is to 
be heard and J ote.nnincd· by . a · j udgd o:t 1,;ho High Court~ 

:.. . " ,··. . . . . 

V. Criminal Procedure _i n Cont.1:2.Uorni:d.~:Lon t.(@.'·csn 

The crirnin~) proc~9-yr\j in :~o~";fQi . Co~.r..:i::i s i on 0~l.'4rt s is r egul ated by 
Ordinance No. 72~'J '.L'ho ppQcedu:ro _ir~ Control Ccrnui:b@i o n 8ou1~) . 
corresponds i n gonural t o. thr.1.t •:i n Mili t n.r,y Gover"l.rne nt Courts. 

Whoro as the r 0 is no ar;poal agn:wa t ~ho d uc:.s:i.on n f a. Milito.ry 
Governroont Court~ .\.rt oXI pa r :igr a · h 20 of Ordi.ncm:.rn No·.,68 provides that 
tha Court rf Appeol :=:hall r cvic\/ t l1c r (.' cord. o:' •w c ry cu SQ in which 

_________ _ _____ y _________ ... ..-: ___ _ , ... . . .. .._ • • ·-------.. -· 

( 1) The jur~sdiction of tho Control Commiss ion l ourt s over v;a.r crimes, 
i. e .. the viol atio ns o f th,J L ., ·j o.nr1. ci.wtons or' v:ar, :i.s bD.sod on 
Art.III p r ::i.gr a.ph 3 (o. ) anc.l (b) of Or d ino.nc ' Noo68a 

( 2) A p ap er on th::l jt.ri sdictio ovor membership c f criminal gr oups or 
orgnniso.tions i s i n pr epara t i o n , 

(.3) Tho t ext of •" r di:vrnco No,4·, n.o.s con c ireul +,.:; ci. i.1 Doc.Misc. No~56. 

( 4) Doc., C, 132, p · ge :+ .• .', . .:.~t .. ( iJ i. ) , 

(5) Tho l oss cle ·;~d l oJ !.'ulu· u f pro:.:u · ure of thu l- i:.1.j t a .cy Govornment 
Court s vmrc r opc ::G..c cl ty 071:i.nancc 'o c 7 2u 

( 6 ) With r egard. 'to t hu pre ·orl12r -:: i n i J. i t ar.y Goveu:m:oni; Cour t s and in 
p rt icvl ac t t ho r i gr1~::, ,J f t ho accuse , -_:f , Doc.C .132, pp 5 - 6. 
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_,.,. 
(a) a scntc nco of de ath ha s be en passcd(

1
)or (b) a petition for reviev1 

has been prese nted by or on be half of a pc rson convicted by a High 
Court, or ( c) a decision of the Hii:;h Court is c e rtified by too 
Registrar of the Supremo Court or a decision of a Surmnary Court is 
certified by the Chief Leg:il. Offico of a r egion as fit for review by 
the Court of Appeal. 

Moreover, the O'Jurt of Appeal l'lll\Y review from time to t:i.Jro all 
sente nce s of pe nal servitude a nd imprisonme nt ( Art.XI po.ragr aph 24 of 
Ordinanco No.68). 

The rocord of ovary case in which a. p e rso n has be en convicted by 
a Swnm~ 29ourt is t o be r eviewed by an officer appointed for this 
purpose. 

VI. Tha Activities of tho Control Commission Courts. 

Tho Secretariat ha s not yet had at its disposal a comprehensive 
report on tha actual working of tho Control Commission Courts. The 
information oo :far available shows that at lea.st some trials concerning 
viol ations of th.o l aws a nd. ~stoms of war have taken placo before 
Control Commission Cou.rts.l.3.1 

Thus, in Februa ry and Morch 1947, the trial of fo.nner members of 
tho staff of the Estorvtogcn Penal Camp accused of ca.using the death ot 
and ill-treatment of a numPOf of political prisoners mainly of Beligan 
nationality during 1943/45~4/ was hold before the High Court of 
Oldenburg. 

A number of trials concerning crimes against humanity oonmitted by 
Gonnans a gni~st Germans or St a teless person~ ~oro conducted in tho 
British Zone by Military Government Courts, ~5) and later by Control 
Commission Courts. 

VII. Summary. 

The Control Commission Courts establishad by Ordinance No.68 
replaced on the 1st Janua ry 1947 the Military Government Courts in th.e 
British Zone. 

Their jurisdiction covers crimos against peace, v;ar criroos, criJoos 
against humanity and membership in criminal groups or organisations as 
defined by Control Council L-.'l.W No.10. Their jurisdiction over wa:r 
criloos ( violations of tho laws and customs of v.a.r) is concurrent witb 
that of tho British Military Courts established urner the Royo.1 Warrant 
of 14th Juno 1945, a.rrl their jurisdiction ovor cr:i.zoos aga inst humanity 
colilllitted by Germans against Cklnnan citizens and St ateless pe rsons with 
that of tho Gcnnan Ordinary Courts. ··• · · 

( 1) 

(2) 

(3) 

(4) 

No sentence of death rrust be executed unless a.nd until it is 
conf'innad in writing by the Conm9.nder-in-Chief or his deputy ( ct. 
Art.VII,para.11 of Ordinance No.2 which contains a simila.r provision 
regartling death sentences passed by Milit:.iry Government Courts.) 

Of. Art.VI pa r agraphs 9 and 10 of Ordina noo No.2. 

The Military Government Courts established in tho British Zone which 
also exorcised jurisdiction over war criroos in the narrower sense of 
the word, (Cf. Section III above) actua lly exorcised this jurisdic-
tion only exceptionally if a t all. The Secretariat ha s received no 
report on such trials bof'o r e Military Government Courts in the British. 
Zooo of Germany. · 

Monthly Report of the Control Comnission for Germany (British El ement) 
Vol.II, No.6, Juno 1947• 

(Footnotes Continued on Pa go 5.) 

' 
--~ 
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Tho jurisdiction of Cont.rol Oonml.ssion Courts is not limited to 
war orJ.mcs in too na.rrowor sense of the word (liko thAt of the British 
Military Courts) run to corto.in tyPos of c.rirnfls against humanity 
(like tho jurisdiction of the German Ordino.ny eourts) but covers all 
war orlJ!les in tho wider scnso of the woro. Those courts can, 
th.oroforo, try cases whore tho accused a.ro charged with war o.riloos 
a.rd/or orlloos against hwna.nity ( such as members of tho staff of 
oonoontration camps). 

A judgo of tho Supremo Court (Court of Appeal and High Oourt) rust 
be qualified t o pro.ctico as an Edvocato in any po.rt of the British 
Empire or must have hold judicial office there. SUch or a similar 
legal qualification wa.s not required for tho appointment as judge of 
a. Military Governmont Court. 

Tha rules of procedure of tho Control Comnission Courts provide 
tor an extensive roview of tho decisions of both the High Court am. 
the Summary Courts. The p.rooeduro r£ the Control Commission Courts 
differs mainly in this respect from the procedure in Military Government 
Courts which givos no right of appeal. 

Tho Military Govornmont Courts established in the British Zone 
dealt with offences against the laws and customs of war only 
exceptionally if at all. A number of suoh ca.sos have boon triad by 
Oontrol COIIIIlission Courts. 

Fogtnotes Continued from Previous Page. 

(5) Of. Col.Rathbono' s roport in tho mooting of the Oonmission held. on 
tho 16th October 1946 (Doc.M.114 po.go 2, pep ultimate para.graph, 
page lt- last para.graph and page 5 paragraph 3•) ,1.0oording to 
Colonel Ra.thbone's report such trials were hold boi'oro Military 
Government Courts "in order that soma precedents of sentences 
might be set for Gcnnan courts ,vhr.n they take thorn ovor." 
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:MIOO. No .115. 
2th Dccombor. 1947. 

UNJ:.11El 1 N:1.TIOI'fS i~.R '.:JRD1ES COMMI SSION, 
.-.. ... -- ---- ""'~----··--·----·•-•" -----

PRC VISIONS REGARDING THE TRIAL O:D' -· ... _ .. _ .... --- ----~ . .,. ________ _ 
l.~ il~;½~ S?.~,:9i~~Q'!A1 .9.BS-~1i~~ 
UN:•rEIJ 3T.\.TE5 :W}i"E OF CONTROL IN GERMANY. - --•-----------...-- -..~- ,..- -·· 

The ➔; ria.lr:. •Jf n -.;J bor E: of crim:i.nal organ:.sations h:ivo been regulated 
in tnc Br it i sh 'Z,o r,e ,)L~ ,Cc ,tro2. :i.n GcmaJ'.'.y by Ordinance No.69 ( cf. Doc • 
.Iisc. No e 79) • 

In tho Unit tJd ;:l tat n,__; .!,0 nu, i:h-::: tribunaJ.s e stablisl2<_yd. by the "La.v; 
for L:Lb,:i r at i o r.. t'~ur:i N~tt i cnal-Soc :i.aJ.ism e.."ld Militarism"~ lvrore ontrustod 
to try such :caso ::;. · ·· 

A copy of t~ l ott~r 6f -U•.c ()ff i cu of Military Govorruoont for 
Gcmany (U, s., ' d. £>:k d 9+.h ,\p ril 1947, AG 010. 6 • ( IA) the contents of' 
which .-,ere d~_.,,,wmj_rw.t cu. t o !:lll publ :i.c prosecutors nnd tribunals 
ostablishod t!1lde r t hu L \~· f6 1· Lihe.i:-2.t ion, has been pla ced at tile 
disposal of t ho 3c.erdari :it -by tho Cfficc of Mili tary Government for 
Ba.var:La, Intorria l .:J:f .'.l.ir s D~.v:i .. si,J.11, Spe c:;..al Branch, Public Safety. 

,, 

. .. ·~ ~ ... ,, :_· " --· 

The l e tte r · fs ~ i ng ,::i t'cul o. tod for the infonno.tion of tho Conrnission. 

OFFIC.i.:, Qii' MD,I'I.' li.RY GOVEP.Nr.P.NT FOR GERMi\NY (U.S.) 
Cf±'fo" o f -t; · c ?.Ii:._ i tar-~/ Governor 

l'J?J 742. 

AG 010 .. 6( D.) 9th April 1947• 

SUBJECT: l'.ri .:tl. .cf ~:!cmh:)):s ')f .Cri::.i1p .l Or-g ·inis:. ti.)ns 
under the t~,,•; fc,r Lit>cra:cion., · 

TO Dire~:tor.1 Off'icu of ·1Iilitary Go ·urnmont , for Bavaria., 
Offi ce 0T M~ .. lHary r,o·.,o·rnmc nt for Yrurttomborg-Badon, 
Office of M::l.Et ,. ry Go •.rc rnmont _for Greater-Hosse, 

. Off"j_cc of Mil ito.ry 'k,vcrnment for Broman. · 

INFO '.l.'O :. Diror:':.0.c, Office; of i.ri lii::; a ry Govorumont for Berlin Sector. 

lo On the L,t of Octobe r :-i.946; the Imc rnu.tional Mili tury Tribunal 
made a decision ft.nl ing tb0 Leade rshi p Corps of tho NSDAP, the SS, tho SD 
a.rd tho Gestapo t o - be crirnino.l orgru'lis nti.)ns. 

2~ ··· Tb5.s cicc:i.s i on vro.[; r0a.ch0d aft or n. l e ngthy trialo Ea.ch of' tho 
above orga nj_sations \·m·s :::.cpara~cly represented by eminent Gorman counsel. 
Te ns o f · thour.; nia.~.; c, f u.ff i clavi.ts we ro put in ovidoncc, over 100 witnossos 
appeared nnd grw e ·.c,:i,1 ··..J viclc nco. o.rid sove ro.l thousand docwnonts wore 
introducc- 3. by the prcs :JCut ion a nc't defence • . · 

3. The pu rpo s e, 0 1' t ~csE· ·pr ucood:i.ngs was to establish whether or not 
those o'rgan:..;:; :::. t ir,J ns ·,s;c., r-u ( ~-~~, i _cl or g:inisat:i.ons, analogous to criminal 
conspiracie s:. r p, 1c.:.. w\.,d for tl'l( ? rposc of committing crimos in violation 

(1) 
-----------·--" - " ·--... -, - .. , .. ..... ·~ -- - . 
A copy of .'J. · "Gr c,dn, ::o G:J n r. 11~,1.ng ·1,' .ctext o:-: tho Lo.w :t'or Liberation 
e nact c.a. by :, ho T, c..rn::. Govo rnmc r: '.; s f or Bavari a: Greater Hesse 'am · 
Wiirttr '!l~C .';"f:,·•Br don on the 5-c l-. thr·r;:1 1946, with annox Md ro.gulations,. 
i ::, vai b:!.0 :!'o!:" ~on"'.ll t ·tio 1 :\.n the Secr etaria t. (Dr. Mayr-Harting' ,s 

fi cu, R'1or:i ;,15), · 
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of internatior.aJ. l ar;. · It wa s for this re n.son that the International 
1Ii1it ary Tribuna l 'J.:~1'.,l,udc·a.· fror:i the effect of its findings all persons 

who had ceased · t o be ., Gmbe rs of such organizatio ns prior t o the out­
break of the v.-nr on 1 .J eTJ t embc r 1939. 

4. The I nternatio nal Military Tribunal limited the scope of its 
findings t o selectecl groups within the membership of -the organizations 
it f ound t o bo c r il.ti nal a _, f ollows: 

_._ Tho~_Lc _.9rsh ip Corps of tho NSDAP. All persons v:oo 
have boon Re icl1slci t c r ; Gaule itor, Krc isloitor, Ortsgrupponle i t ur or 
Amt s loitor o!'l -tho staff::; ,J f the Roichsloitung, Gauleitung a nd 
Kroisloi tung who we re n.ppointed t o or rcmoined in such po~ts on or after 
1 Scptcmbcr·1939; 

b ~_~he . Schutzsta.ffcl ( SS). All p ersons who had boon 
officially accepted as members of the SS, including members of tho 
Allgcmeine SS, tho Waffon SS tho SS Totenkopfverbande, and members of 
the different pc:>l:i.cc forces who woro members(£ tho SS, but excluding 
persons who wore members only o f tho SS Riding Units, those v;oo v:ero 
drafted into membership by the Sto.to in such a way a s to give thorn no 
cooico in tho P.iatt e r ond ,·,ho had committe d no crimes, and tooso who 
had ceased t o sc1·vc in tho SS prior to 1 September 1939; 

c. Th;2__Re ichs_l!t_sherhoitsd.ienst dos Reichs:f'Uhrers SS ( SB) 
All members (Angc hoerige ); including all local representa tives run 
agents, honorary o r otherwise, n.nd all executive a nd o.dministrative 
officials of Aemt er· III, VI nnd VII of the Reichssicherheitshauptamt 
(RSHA) whether they woro t echnically members of tho SS or not, but 
excluding hQnora.ry informers ( e hre namtlicho Spitzel) ,,;h::, wcro not 
nombcrs of the SS_, members of the Abwher who were tra nsfe rred into the 
SD, a nd those v,ho ha d ceo.sed .to sorvo a s members of tho SD prior to 1st 
September 19 39; 

d. The Gcheime Staats olizci Gcsto: o • All members 
(Angehoorigo), including the Grenzpolizei Frontie r Police), executive 
and a.dministro.tiv.e officio.ls of Amt IV of the Reichssichorhoitshauptamt 
(RffiA) or conce rned v.-ith Gestapo administration in o ther departments of 
tho RSHA, a nd all l ocal representatives a ni a gents, but oxcluding persons 
exployod for purely cle rical, stenographic, jn.nitorial or simila r 
unofficial. routine t n.sks, those who were members of the Zollgrenzschutz 
(Border and Customs Protection) or Gehcime Fcldpolizei (Secre t Field 
Police) unless also ~mbers of the units of the Gestapo described above, 
a.rd thos e who ho.d 0e 0;sed t o s erve o.s members of the Gestapo prior to ., 
1 September 1939~ 

5. The dccis :i..o t~ of the Inte r nati onal Milit ary Tribunal c ontains 
a finding thn.t ncmbe r s hip in tho Corps of Politicn.l Lerulership, the 
Gestapo and tho SD wo.s ... t all times voluntary, and that membership in 
the SS was entirely volunt ary until 1940. It recognizes thn.t thore­
after some persons we r e brought into the Waffen SS by conscription and 
by trans f er from othe r br n.nchcs of tho Armod Fo rce s in a manner which 
gave them no choic'J in t he r:ia~tcr. 

6. Tho Irik c t10-;;J. u n J. Milit ary Tri. bunn.l found that the machinery 
of the Corps of l oli-l;i. cul Lc .'.\i:lo..:-ship of the NSDAP was usod for the 
Gennanizatio n 0f inc.J1·90.:: L 1 territories thDough the elimination of' 
local custor:1s n.ncl tho de t ectio n n. nd a rrest of persons v,ho opposed Genna.n 
occupation, a nd t hat t he Le o.cl. rship Corps pa r t icipa t ed in tho persecution 
of the Jews , tho dmi niotr tio n of t he slave J_abor program and tho 
mistreat me nt of p :i. 11e1·.., of ,•,:u-. With refe rence t o the Gest apo, SD 
and SS, the 'l' r-J .. i?';tJ.l~l . .f. u n t t these or g· nizatio ns part icipat ed ~s 
such in tho pc s0cut:i.on · l c · tonnin.o.tion of Jev:s, brutalities and 
kill ings in concc r,t 1",°i:io11 cru:rps excosso in tho · dministratio n of 
occupi ed t orri t o ... cs, i nistr tion of t ho s l a.vo 1 bor program and 
mistro ~t mcnt n r. •frc .r, of prisone r s of Y:a.r .. The crimin acts and 
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purposos of those orgo.niw.tions ha s been proven azid· aat~bJianod DY a 
jud~.cial hearing, l'..nd in the trla.1 of ~mbers o f suoh org::inisations, 
tl'xl criminal nature o f' the organiza.tion is not o.n issue and is not open 
t o quest ion. 

7. Military Govornmont has decided t o entrust tho trials of' 
members of criminal organizations to tho Public Prosecutors o.nd Tribunals 
e stablished under the La.w for Li bora.tion and, t o tho Gxtcnt that this is 
consistent -.,i th tho finding of the Internati o na.1 Milita.ry TribJ.nal, to 
pemit tho substo.ntivc oni procedural of tho Lav: for Liberation to apply. 

8. Upon proof of raerabo.rship within ony of the incriminated groups 
of the organizations found criminal, a presumption sho.11 arise that the 
member joined or remo.:i.ned a men'ibcr with knowledge of the criminal. acts 
and purposes of tho organization. This presumption is rebuttable and 
mo.y bo ovorcomo by evidence to tho contrary in acco.rdn.nce with Article 
34 of the La.vi. A similar presumption shall arise with rof'eronce to the 
voluntary nature of a respondent's membership in tho Vlaffen SS; thoso 
wit:, claim that they ¼~re drafted into nembership by tho State in such a 
wa;, as to give them no choice in the matter, have the burden of proving 
such a. dofonco. 

9. Tho youth and Christmas amnesty do not apply to members of too 
criminal. organizations o.rn any Tribunal findings of Lesser· Offender o.r 
Follower do not haw tho effect of exempting such respondents from the 
sanctions provided by tho Law. 

10. Because the findings of tho International Military Tribunal 
is limited to criminal violations of international. la.w, the firning does 
oot include ronny of tho offences against tho Gorman people which a.re 
included in the provisions of tho Law for Libera tion and does not include 
all of the pe rsons in the categories listocl in the Appendix to the Law. 
In adjudicating oase s involving mombors of criminal organizations, Public 
Prosecutors and Tribunals will therefore bo entitled to consider evidence 
of other matters germane to its provisions which lie outside tho finding 
of tho International Military Tril:unal. 

__ 11. The provisions of this letter shal l be clissominated to all 
Public Prosecutors a.nd Tribunals through the Ministry of P !Jlitica.l 
Liberation a.rd to all Liaison and Security Offices. 

BY DIRECTION OF THE MILITliRY GOVERNOR: 

G. H. Garde, 
Lioutonant Colonel, Af'zD., 

Adjutant General. " 
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Misc. No~ 116. 
9th December, 1947. 

Q!!ITED NATIONS WAR CRIMES COMMISSION. 

f.!£.Y:!SIONS REGARDING CR:mES AGAINST HUMANITY 

}N THE UNITED STATES Z.ONE OF CONTROL IN 
1
G.ERMANY. 

The text of Ordina nce No.47 enacted for the British Zone of 
Control in Germa ny by which the Germn.n Ordinary Courts were authorised 
to exercise jurisdiction in c ase s of crimes against humanity committed 
by persons of Ge rman nationality against other persons of Ge.nnan · 
nationality or Stateless pe rsons has been circulated in Doc.Misc.No.56. 

The jurisdi ction of t,ho Germa n courts in tho Unitod States Zone 
over the same offences has been the subject matter of a lotter from · 
Office of Military Government for Gcnnany \U.S.) dated 23rd' August 1947 
to Office of Military Government for Vfurttom1?<3rg-Baden. 

Tho Secretariat is obliged to the Offfoo of Military Government 
for Bavaria, Legal Division, for placing at· its disposal. the letter 
from this office dated 15th September 1947, to tho Minister President 
of Bavaria. which contains a quota tion of the r e levant parts of the 
let tor of 1the Office of Milit ary Government for Germany (U. s.), quoted 
ab::>vo. 

Tho lot•~or of -coo Le gal Division in Munich-is be ing circulated 
for the infonnation of tho Comnission. 

II 

OFFICE OF MILITARY GOVERNMENT FOR BAV'.L\RIA 
MUNICH., GERM.ANY .Aro J.tJ7 US ARMY 

JS/AAB/lm 

AG 014. l-MGBLGC 15 September 1947. 

SUBJECT: Trial of Gonna.n Cou~ts of Crimes against Humanity. 

TO Minister President of Bavaria 
7,Prinzrogontonstrasse, Munich, 
(Attention: Minister of Justice). 

1. It has bean observed tho.t considerable doubts exist in tho 
mirds of Go.rnia.n authorities as t o the jurisdiction of Gonnan oourts 
in oases of crimes against humanityo 

2. Tho following is a quot_ation of the pertinent· parts of a 
lotter from Office of Military Government for Germany (U. s.), dated 
25 August 1947 to Office of Military Government for Wuorttemborg-Badcn, 
which roflocts Mili t a ry Government policy in this connection, ard which 
has boon authori zed t o bo commun:i.cat ed to you for your information Md 
guidance: 

" 2. !t ap1JCars that in all cases referred to •• •• tho 
all eged cri.rns aro offences agains t Gorman l a.-; comnittod by Germans 
against German victims. ConMguontly the Gorman courts have jurisdic-
tion in those cases in accordn.nco vrith lotte r HQ, USFET, dated 12 January 
1946, AG 014.1 GEC-AGO , subj e ct: .Amendment to Directive "Administration 
of Mi lit ary Gove rnment in th0 iJ.S,Zono in GC' rmany, 7 July 1945", which. 
provides that Gc rmo.n courts ,·, .:.11 "perform th:; duty of bringing to justice 
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Gorman s or other non-Unitod Nations nationals, other than major war 
criminals, accused of crim:l-s against humanity, Y,hcrc suoh or:I.Jnos a.ro 
offences against the looal law :ind wh.oro tho victims of the criioos 
a.ro of Gc.nnan or other non-United Nations nationcli ty" • 

.3. To enable the German courts to perform that duty 
offoctivoly, tho Lani Govcrnr.iont of Wuerttooborg-Badon has on .31 Mey 
1946 enacted Lav; No.28 for "the prosecution of nntional social~st 
crimes" v;hi.ch in substance r estat e s tho provisions of Art. II, .:iactions 
1( o), 4 and 5 · of' C~~trol Council Law No. 10. I de ntical l a.ws ,rero 
enacted by Bavaria~ l arn Hesse and lator by Broman. The enactment of 
those laws .~·as necessitated by tho fact that tho Garman courts woro 
prevented at that ti.Joo to apply Gontrol Council Law No.10 in view of 
tho provisions of Article VI, Soction 10( d) of Military Govornmont Law 
No.2 which prohibited tho Gorman courts to try cases involving tho 
oonstruction of an enactment of Military Govcrnn¥3 nt. This prohibition 
has boon rooovod by Armndmont No.2 to Military Government Law No.2, 
cffootivo 15 October 1946, and from this date the Gcrmn.n courts arc 
empovJOrod to apply tho provisions of Control Council Lav, No.10 in all 
cases which have boon properly brought before them, i.a. wll::ire tho 
alleged oriroo against humapity is likowiso an offence against German 
law and was conrnitted by a Gorman or non- Uni tod Nations national 
against Germans or persons of non-United N~tions nationality, 

4. It results from tho above that where no United Nations 
national& a.ro involved a specific authorisation to German courts is 
nooossa.ry only in oasos where an alleged crime against hur.ianity is not 
likowiso an offerx;o against Gcrr.ian lcw,for oxaoplo in certain oases of 
persecutions or donunoiations. However, sinco it is tho prosont 
policy of Military Gow~nmont to lot tho donazification tribunals doal 
with tmsa types of offcncos, no authorisation to tho Ge.nna.n Ordinary 
Courts should bo given in such cases without prior notification llrd 
consent of this office. " 

Ft>R THE DI~TOR: 

JUAN SEDILLO 
US Civilian 

Chief Lego.l Officor. .. 

( 1) Tho text of tho "Law concerning the Punishmont of Nationa.1-
::'ooialist Cruoos" ona.otod by the Land Government of Bavaria 
on lat May 1946, has bean ciroulatod in DoclilmOnt Series No.50. 
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Gorman a or other non-Unitod Nations nationals, other than major war 
criminals, accused of crim:l-s against humanity, r,hcrc such crimos a.ro 
offences against the local law and whoro tho victims of the crimos 
arc of Gcnnan or other non-United Nations nationality". 

3. To ona.blo tho German oour·ts t o porfo.nn t hat duty 
of:f'octivoly, tho Lard Governr.iont of Wucrttonborg-l3adcn has on 31 M~ 
1946 enacted Law No.28 for "the prosecution of national social~st 
crim:s" v;m.ch in substance r est a t es the provisions of Art. II, ;:,actions 
1( o}, 4 and 5 · of' C~~trol Council Law No. 10. Identical lav;s were 
onaotod by Bava.rial Jani Hesse and l a.tor by Breman. The onootment of 
these laws v;as necessitated by tho fact that tho German courts wero 
prevented at that tiroo to apply Gontrol Council Law No.10 in view of 
tho provisions of Article vr, Section 10( d) of Military Govornmont Law 
No.2 which prohibited tho Gonnan courts to try cases involving tho 
oonstruction of an ona.ctmcnt of Military Govcrnroo nt. This prohibition 
has boon rcr.iovod by A!OOndr.'lont No.2 ·to Military Govorrunent Law No.2, 
cffoctivo 15 October 1946, and from this do.to the Gc.nnn.n courts aro 
cmpov,10rod to apply tho provisions of Control Council Law No.10 in all 
oases v~ich have boon properly brought before them, i.o. wooro tho 
allogod or:lloo against humapity is likowiso an offence against German 
la.w and was comnitted by a. Gorman or non- United Nations national 
ago.inst Germans or persons of non-United N~tions nationality. 

4. It results from tho al:>ovo that whore no Un:i.tod Nations 
national& a.re involved a specific authorieation to German courts is 
necessary only in ca.sos where an allogod crime against hur.lanity is not 
likawi.so an offen::::o against Gcn:ian law,for exaraplo in certain oases of 
persecutions or donuncio.tions. Howovcr, sinco it is the prosont 
policy of Military Government to lot tho donazification tribunals doal. 
with those tYPes of offencos, no authorisation to the Go.nna.n Ordinary 
Courts should bo givon in such cases without prior notification Old 
consent of this office. " 

FOR THE DIRJOC:TOR: 

JUAN SEDIIJ..O 
US Civilian 

Chief Logo.l Officer. .. 

( 1} Tho toxt of tho "Law concerning the Punishmont of Nationa.1-
::'ooialist Cri.loos" enacted by tho Land Government of Bavaria 
on 1st May 1946, ha.s been circulated in Doc\11118nt Series No.50. 
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Miao. No.117, 
11th December, 1941. 

UNITED NATIONS WJ\R CRIMES C~iISSION 

POLISH WAR CRL\iES LEGISLATION 

(The following translations of' 
the Polish Decrees of 27th March, 
1947, and 11th April, 1947, were 
kindly furnished by Colonel Muszkat, 
Polish Representative on the Com­
mission). 

I _. 

. ·:: DECREE OF 27th MARCH, 1947 

CONOERNIID CHAIDES IN THE DECREE · OF 28th 

JUNE , _1946, ON THE PENi...L RESPONSIBILITY FOR 

RENOUNCEMENT OF N.~ION.i.LITY DURING THE .W .. ~ 

1939 - 1945. 

· By virtue of b.rticle 4 of the Constitutior.al Law of 19th i'ebruary, 
1947, concerning structure and. scope of the activitie~ of the supreme 
institutions of the Polish Republic (Official Gazette No. 18 § 71) ru1d, 
in o.ccordance with the Law of 22nd Februo.ry, 1947, concerning powers 
vested in the Government as to the isst,dng of decrees ho.ving the force 
of LD.ws (Offieio.l Gazette No. 20 8 79), the Council of Ministers, with 
the concurrence ,of the National Council, enact the following: 

Article l. Article 17 8 4, of the decree concerning the penal 
responsibility for renouncement of na.t i onD.li ty duri ig the war 
(Official. Gazette No. 41 § 237) will read as follows: 

"4. If the indictment is not served befo.ce the 31st 
October, 1947, the person in question will be 
freed from custody by the prosecutor." 

.Article 2. The execution of the present Decree is entrusted to 
the :Ministers of Justice, of National Defenc , , Public Security and 
Treasury. 

Article 3. The present Decree comes int , f orce on the day of its 
publication. 
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II 

.TliE OFFICIAL GAZET'l~L.Q~. THE REPUBLIC OF POLn.ND 

..,. Ne~ 

16th April 1 1947 
······ 

DECREE OF llti-i·:.1t~-~LL , 1947, 

CONCEIUUI'C CHANGES IN THE DECREE ON THE 
.. --- ~ .. , 

SUPREME ~~T IONAL · -'.rRI.l3UNAL 

By virtue of Art~cle_ 4 of the Constitutional Law of' 19th February, 
1947, concerning structui-e rutd l';l_cope of .the activities of the supreme 
institutions 'of the Poli~h Repuhlic ~, in accordance with the Law of 
22nd February.,. .194;\ cohceri1ing poweri ·1-vested in the Government as to 
the issuing of decree·s havirl[; the 'force of .. Laws (Official Gazette No. 20 
I 79), the Council of 'Ministers, wi'th the concurrt;nce of the Nati-Jnlll. 
Council, enact the following: 

Article l. The following changes are t eing introdu.ced into the 
consoldiated text of the Decree concerning the establishr.1ent of the 
Supreme Nationo.l Trib~nnl, issueu on 22nd Janu.rcry, 1946, and 
promulgated by the Minist~r of Justice on 31st Oct0ber, 1946 (Official 
Gazette No. 59. _8 3.27) :_ . 
. ,·, ·· ·-

I• Article 6 to read . as fo·llows: -

"1'.r.ticle 6, item l. The following c1ines are 
to be within the jurisdiction of the Suprene 
National TribunE.l.1::- · ' 

(i) 

(ii) 

Crimea envisaged by the Decree of 22nd Januar,y, 
·1946-~ concerning responsibility for the defeat 
of Poland in SepterJber, 1939, and for faciat 
activities in public life (Officinl Gazette 
No. 5 -8 46 ). 

Crimea comnitted by persons who, in accordance 
with the Moscow Declaratio_n signed by the United 

.- States of J.merico. , the U.~.s.R'. and Great Britain, 
will -be surrendere~ to the Polish authorities. 

Item 2. The Prosecutor of the Supreme 
National Tribunal may. trurtsfer to the Prose­
cutors of the District Courts cases as en­
visaged in prl.I'a. 1 , taking· ·into __ account, as 
far as possible, their terri-torioJ. competence. " 

II. The viords "item 2 11 f'ollowi.ng the words "in accordance with 
article 6 11 in artic1e 7 to be replaced by the words "para. 2." 

III. The previous t ext of article 11 i s to be regarded as the 
f irst paragraph, ur.d too f o4l owing text to be introduced 
as pa.ragrnph 2: 

"2. .:..ny records t ken within or without the country, by 
the Polish auth~r~ti~s or by ney allied authorities, or 
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by M:j' private persons acting on their behal.t, during 
the preliminary investigation or ruzy other action 
taken with~ view to establishing the crine or bring­
ing the criminnl to justice, r.,ay be read at the trial. 11 

.Article 2: The execution of the present Decree is entrusted to the 
Ministers of Justice and of Publio Security. 

Article 3: The present Decree comes into f orce on the dey of its 
publication. 

The Preaid.ent of the Republic of Poland • • • Boles,l'.aw Bierut 
The President of the Council of Ministers •• Jozef' Oyrankiewioz. 
Far the Minister of Justioe ••• ••• ••••••.Leon Ohajn. 
The Minister of Public Security••• ••• ••• • Stanis,taw fto.dkiewicz. 



UNITED NATIC!iS WAR CRDl{ES CCl.'ii.U SSION 
MISC, 118 
Deoember 19,1947. 

The follO\rlng letter received by t he Secretary General from 
)ir, Trygve Lie, Secretary General of the United Nations, is 
circulated t o members for their i nf ormation. 

UNITED NATIONS, 
Lake Success. 

Ret: 704--1-l New York. U. s. A. 

15 December 1947, 

Sir: 

I understand that the question of the ultimate dispose.], 
and custoey of the archives ot: tho United Nations War Crimes Oanmission, 
mien it closes down on 31 March 194.8, is being considered and that there 
has been certain correspondence on this matter between officials at the 
Commission and of the United Nations Secretariat. In particular, I would 
refer to your lettor of 11 November 1947 to Dr. Egon Schwalb, Assistant 
Direct9r, Human Rights Di vision, Department of Social Affnirs. 

The archives of the Commission are of considemble interest to 
the Secretnrio.t, l'U'ld especially to the Hunan Rights Division and to 
the Legal Department in connection ,nth tasks entrusted to certain 
Ccr.mieoions of the United N~tions. 

Accordingly, I have the honour to infonn you that should the 
Vnited Nations Wnr Criwes Canmission so desire, the United NntioNI 
is prepared to assume custoey of the archives of the Cormnission l\.t 
the til!le of ito closing. I suggest thP.t this question r.rl.ght be 
discussed between the OCll\petent officials of the t.ro Organisations 
with a view to deteminin~ conditions of transfer, including provisions 
for ensuring the necessary restriction on nny material of a 
confidential or secret nature. 

Colonel George A. Ledinghrun, DSO. MC. 
Secretiu-y Genernl, 
United N,,tions rrnr Crime~ Cor:1mis si on, 
La.nsdomie House, 
Berkeley SqUP..re , 
London. VI. 1. 

I have the honour to be, 

Sir, 

Your obedient ServMt, 

Sgd. Trygve Lie 
Secret ~ry Gene?Ul. 
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fR)GRESS REroRr OF WAR CR.o.ms TRrn FBOM 11lTJ.. AVilL.'J3IB ON JANUARY 1ST1 1948. 13th January 1948. 

EUll)P.E: Countries whose reuorts conprise Cases tried. Accused involved.. ~- Imprisonment. ..icqui tted. Remarks. 
war cr;i minaJ s only. 

United States. USFE.l:~ 380 1.400 364 831 205 as at 1. 9.47. 
ts~~ 

Britain MOR 263 871 2o6 415 250 asat1.1.48. 
CMF' & BM. . ~ ' . . J ..... . 

France 101 407 150 220 37 as at 1.12.47. 

Greece 6 11 3 7 1 as at 1.1 0.47. 

Netherlands 1 1 1 - - as at 1. 9.47. 

Nor;vay 16 25 8 16 1 as at 2. 7.47 . 

Poland - 145 27 88 30 as at 1.11.47. 

Yugoslavia. 5 79 63 16 - as at 1. 5.47. 

TOTAL: - 2,939 822 1,593 524 

JiJOOH:: Cowitry whose report sl.ows 'Mir 
criminals arrl collaborators oombined. 

Ozech:)sJ.ovakia. - 18,496 362 13,969 4-, 165 as at 31,10.4,7 
' 

FAR EAST: 

United Sta.t~1.>e 202 574 140 380 54 as at 2. 5.47. 

Britain J7S 1,088 299 672 117 aa at 1 • 1 .4,8. 

A.uatrali.a. 2s, 76' 1,S 'J97 234, as a.t 1.12.4-7. 

Netherlands F.a..st Indies. 117 19.5 a,.. 105 6 as at 1. 9.47. 
-· 

TOT.AI: 953 2.626 661 1,55'1- 411 
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Misc. No.120. 

6th February, l948. 

UNITED W..TIONS Wi..R CRIMES COMMISSION 

CHINESE WAR CRIMES LEGISLATION 

Law Governing the Trial of War Criminals, 

October 24th, 1946 

Oottigenda to :Misc, . No, 105 

(The following translations ·were kindly 
r.-iade available by Mr.. T. c. Lai of the 
Chine se Embo.asy in London, who uakes it 
clear, however, that they are not to be 
regarded .as official translations). 

l. The present .-irticle XI (page 3 of Miso. No. 105) should be . 
8\lbatl:tutod by the following: 

ARTICLE X. "War Criminals who a.re guilty of offences 
provide d against under section I and s ectior. III of 
.Article II shru.l be sentenced to de~th or life im,Prison­
r:ient". 

ARTICl.E XI. "Wo.r Criminals who nre guilty of offences 
provided against um.er s ection I-XV of • ..rticle III shall 
be sentenced to death or life impris.)ru:1ent; those guilty 
of offences provided against under s ection XVI-XXIV of 
Ju-ticle III shall be sentenced to denth or life ir.tprison­
r.rent or irapris -> nment for o. pericd of 10 years; those 
guilty of offences provided ag~inst unde r section 25 - 37 
of 4-u-ticle III shn.11 be sentenced t o life imprisonraent 
or impriso1uent fqr a period over 7. yea.rs; those guilty 
of offences provided agains t under section .38 of i.rticle 
III shall be s entence~ to life ir:lpriso n .1ent or imprison­
ment for a period over 7 years, anJ offences of more 
s erious na tur sho.11 be punishable by Death. 11 

2. .hrticles XVIII, XXIX - XXXI and XXlCIV were rut abr ogat ed, and 
read as f ollows: 

Jt.RTICLE XVIII. "Three Mili to.ry Judge s will be s e lected 
froo the various Military Orga 1isati:ms ond two will be 
selectE:J by the Ministry of Just ice from Provincial '.)r 
Municipo.l. Hi gher Courts . 

One or two Mili tnry Pr Js ecutors wil l be select d by the 
1 inistry of Justic f r o1:i t he pro secutors of Provincial .::>r 
fanicipal Hi gher Courts and one i·iili tary Prosecutor will 
be s lcct d f ron a Aiili tar:y Orgr.misati in. ·• 
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ARTICLE XXIX. ''The Head of the ldli tary Tribunal 
for the Trial of War Crimi,aJ.s m~, before the opening 
of ~ session, dtsignnte one or tv.o Military Prosecutors 
to proceed with the prepe.rutory work for the trio.l ot: 
war crioimls." 

J.RTICIE XXX. "In the co.se of .necessity the Military 
Tribunal for ~he . Trial of ytar Criminals racy appoint three 
J4ilitnry Judges and one Military Prosecutor to ca:rry out 
the trial of wa.i- cri.J:linals at the place where the ~ 
crimes were cor:u:iitted." 

ARTICLE ~. "When it happens that the Mill to.r., 
Tribunalqr the Trial of W~. Criminals ho.s l)l;'onounced 
the verdict· "not guilty" or 'when a Military Prosecu1ior 
deerll8 a prosecution unnecessary in any wa.r criL~ cases, 
such cases shell be subr,,itted to the Ministry of National 
Defence for npproval within one week of the pronoW1Cer.ient 
or decision. The Ministry of. National Defence r.ey haai 
the cases back for re-trial or investigation when any 
doubts exist." 

~Tiqli )QQgY. "The reapon,sibie' ... organlsntiJn for the 
• •apprehension, custoey, trial, and jud8"J,1ent of War Criminals 
, · shall tror.:1 tir.le to til,;e , rop'Jrt in tabular forr.1 all the 

cases they handle, to the Ministry of National Defence and 
· the Ministry of Justice; the detailed method for such 

arrangements to be jointly decided by ~pth Ministries.• .. 

. . 

, . .. . 

,, 



11 N I T ED N A T IO N S W A R CR \ K E 8 CO )(MI S S I O N. MISC. 121. 

Pim~~ REFOm' OF WAR CRIMES TRIALS FIDM DATA AVAI"'f'BI~ ON FEBRUARY 1 ST 1 194,8. 16th February, 1948. 
, 

EUOOPE: Countries ?.hose reports oo~rise Cases tried. Accused involved. Death. IJnprisonment. Ac9.uitted. Renarks. 
war cri.minFls on:y-. 

United Staies: USFEr) 489 1,672 426 990 256 as at 1. 2.48. 
USMF!r) -

Britain: BAOR 269 892 212 429 251 as at 1. 2.48. 
CMF & BTA. 

:CTance::: 101 1+[)7 150 220 37 as at 1.12.47. 

.... re3ce: 6 11 3 7 1 a s at 1. 6.47. 

i'letherlnlo4S, 1 1 1 - - as at 1. 9.47. 

Norway: - 63 18 37 8 as at 1. 1.48. 

::>olancl: - 145 27 88 30 as at 15.11 .47. 

Y1..ecslavi...: 5 79 63 16 - as at 1. 5.4.7 • 

TOTAL: - 3,470 900 1,787 583 

EURCPE: Country whoee report shows war 
criminals & co:'.'lc.boratf'rs coni>ined: 

Czecl-oslov-aki.a.: - 18,496 362 13,969 4-, 165 :is at 31.10.46. 

FAR E.lST: 
JJ.i -l;~a. st1.tc s: 202 574 140 380 54 as at 4• 5.47. 

Bri ta..i.r..: 386 1,136 305 711 120 as at 1. 2.i..a. 

.Australia: 259 769 138 397 234, as at 1.11 .47. 

Ne,~1erlan<1.£ East Indies: 117 195 84 105 6 as a t 1. 9.47. 

TCYI'AL: 964 2,674- 667 1,593 414. 

-



MISC. 122. 

February 13,1948. 

UNITED NATIONS Vl,'.J?. CRD.iES CO~u' IISSION 

LAW REPORTS OF TRH.LS OF TT.f.iR CRiliINA.I.S 

FRENCH TRANSLATION 

.Ambassa.de de France, 
A Lend.res. 

M~ dear Secretary General: 

7th February 1948 • 

Since the last Camnission mee ting of 21st Jarruary, I have 
been in touch with the French authoritie s concerning the matter, 
raised during the discussion, of the publication o.fter 31st Maroh 
1948, of the remaining volumes of Law Reports of Trials of War 
Criminals. 

~c I have already pointed out before tho Canmission, the 
French Governnent share entirely~ views expressed by the majority 
of tho members about the desira.bili ty of pursuing this task. 

The French Governaent are however of the opinion that, 
in order to give this publication its full international value, it 
would be neceosar,y to have it also and sir.1ultanoously translated 
into Frenoh. 

They point out in that respect that the United Nations 
Organisation, to ·which the archives of the Commission will be entrusted, 
reoognises the use of both languages in its daily working practice and 
that, in-as-much~ the above publication mny constitute the basis for 
further studies inai~ the division of Human Rights, if' not for too 
estnbl.1.shlllont of an entire jurisdiction, it is particularly impc:n-tnnt 
thnt n French trnnsl.ation should also be available. Moreover the 
French authori tios lny the stres on the fact tho.t as far as such mtters 
as legal publico.tions or canmentaries a.re concerned, the value of the French 
language has always been universally accepted in international practice and 
that it would constitute an unf'ortuno.te precedent should the above 
publication depnrt fran this rule, particularly in a matter in 'Mlich 
Fm.nee, ns well as other European countries a.re so closely interested. .. 
They finally add that since the Commission had originally thought it 
appropriate to suscribe to the principle of this translation, it would 
nppear surprising thn. t t:ie task should frm nov, on be pursued in the 
British version alone, a.t the risk of losing the benefit which the 
ca.iparison of both languages Clll'l being a.bout t o potentj&l readers. 

For all the se reo.sons the French Government r1ould be sinoerel.y 
dosirious, in order tome.ch n final deci s ion thn.t the r.1A.tte r should be 
raised again before the Cor.inission and if posciblo subnitted to too 
attention of the other menbers before the gener nlciscussion is resuned. 
I should add that if the Cct:1T.1ission should accede to the views expressed 
in this regard by the French Governnent, t he 1n tter would be prepared 
not only to take their share in the suppl enento.ry expenses involved, 
but also to prOY.1.de, in Paris itself, f or the nat erial 'task of the 
transla tion, under the responsibility of the Co:,1r.1iss ion' s staff, and 
i n close collaboration with it. 

Oolone l Ledinghru:t, 

Sgd. P. He.illaro., 
2nd Secretory to tho French Embassy, 
French Repr esenta tive to the U. N. \I. C. c. 

Secretary General, U. N. Wnr Crir.le s Cannissi on, 
Lo.nsdovme House, 
Berkeley SqUEU'e . VT. 1. 
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Misc. No.12,3. 

17th Mnroh, 1948. 

UNITED NATIONS Wlill CRIMES COMMISSION 

Bibliography of Legal Literature 

on War Crimes.and. Belligerent Occupat i on 

Second Suppl~rnent t o Dop. Mi sc. No. 94 

Co5>iled by George Brand, LL.B., Legll.l O:f'fj,oer 

a.roneanu, Eug~ne 

Barcikowski, w. 

Bier-nncki, H. 

Calvacoressi, P. 

Chamczyk and Muazat 

Cooper, R. w. 

Cyprion and Sawicki 

Cyprinn nnd Sllwicki 

Cyprian o.nd Sawicki 

Dautricourt, Joseph Y. 

Doecheemaeker, J. 

Les .Droits de l'Homme 
et 1~ Crime Cantre 
l'Humnnit~. 

On the Internationnl 
Congress of Lawyers 
in Paris concerning 
War Crioos. 

The Verdict of the Inter­
nationol Military Tribunal 
in Nuranberg. 

Nuremberg an;\?eonsequences. 

The Problem of Extradition 
of War Crir,1inals. 

The Nurember g Trial. 

The Interno.tional Militru-y 
T~i bunal. 

Attack on Poland in the 
light of' documents. 

The Nuremberg Law. 

La Def i nition du Crirre 
Cantre L'Hwno.nit~. 

Le Tribunal Militaire 
i nt er nat i onal des gr ands 
Cr iminels de Guerre . 

Revue de .Droit 
Internationol de Sciences 
Diplomatique~ e~ 
Polit.iques. July .. 
Sept 13J ber, 194 7, pp .187-
197. 

Warsn,v ,· 1946. 

Warsaw, 1946, 

London, 1947. 

Wars~w, 1947. 

Lordon, 1947. 

We.rsaw, 1946. 

Warsaw, 1947. 

Warsaw, 1947. 

Report to the VIIIth 
Conference for the 
Unification'of 'Penal !Aw 
(July 10th - Iltn, 191+7). 

Revue G&n&rale de Dro1t 
Internationnl Public, 
1946, Vol.50, pp. 210-Jll.. 



Freeman, A. v. 

Giebultowicz 

Gross, t. 

International Red 
Cross Cormnittee. 

Jackson, Robert H. 

Jacka,,n, w. E. 

Jessup, Philip c. 

Kelsen, Professor H. 

Klafkowski, a. 

Koo, Wellington, Jr. 

Lan:1.au aud Wasilkowski 

Lauterpacht, Professor H. 

Leventhal, H., Harris, S., 
,Woolsey, J. M. Jr., and 
Warren, F. F. 

Morgan, J. H. 

Muszko.t, Mnrian 

Muszknt, Marian 

War Crimes by Enemy 
Nationals Administering 
Justice in Occupied 
Territory. 

The Responsibility of 
War Criminals in the 
light of International 
Law. 

The Crimina.li ty of 
A~essive Wsr. 

•• 

l))cuments sur l'activitl 
du Comite'internatiqn,al 
de la Croix-Rouge en faveur 
des civils det enus dans les 
carnps de concentratiun en 
Allemagne (1939-1945 ). 

The NUrnberg Case. 
' .. 

Putting the Nuremberg 
Law to Work. 

The Crime of ,i.ggression 
and the Future of Inter­
national Law, 

Will the Nure~berg Trio.1 
Constitute a Prect dent? 

American Journal of 
International Law, 
July, 1947, PP• 579• 
610. 

Warsaw. 

American Political 
Science Review, April 
1947, (Vol, 41, No.2), 

Geneva., 1947 • 

New York, 1947. 

Foreign A:rfairs, July 
1947, (Vol.25, No.4), 
pp. 550-565. 

Political·Science 
Quarterly, Vol. LXII, 
No.l, P• 9 (March, 1947). 

Intem~tional Law 
Quarterly, Vol.I, No.2, 
1947, P• 15.3. 

.. 

The German Oocupa.tion 
in Polaz\d in the light 

·Pozno.n, 1946. 
. '._, 

of International Law. 

Some Aspects of the Work 
of the Legal Cammi t tee of 
the General Assembly During 
the Second Part of the First 
Session. 

The Responsibilit,y for war 
Crimes in the Polish Lnw. 

The Subects of the Law of 
Nations . . (Purt s I nnd II) 

The Nurember g Verdict. 

Nuremberg and :.fter, 
Part II. 

The Proble1;1 of War Crir.iin.n.l s 
is th Probl em of Peace . 

• .Ar.lerico.n J.ourna.l of 
International Law, 
July, 1947, pp.· 635-50. 

Warsaw, 1946. 

Law QUo.rterly Review, 
Vols. 63 and 64, 
(October 1947 o.nd January 
1948). 

Harvard iaw Review, 
Vol. LX, No, 6. 

Quarterly Review, 
October, 1947. 

Worsnw, 1946. 

~dministro.tion of Justice Warsaw, 1946. 
to Wo.r Cr il.1in:.lls end the 
Fight fo r the Consolidntio n of 
Peo.ca. 



Mus.zkoat, t4arian 

Muszkat, Marian 

- .3 -

The Sentence of the 
Nuremberg Tribunal. 

Is the Ver dict of 
Nurember g to pass 
without echo? 

Warsaw, 1946. 

Warsaw, 1947. 

Muszkat , Marian Extradi tion of per sons sough t Worsaw, 1947. 
or convicted for war crimes 
or for collaborati on with t he 

Muszkat, Marian 

enemy. 

Responsibil i ty for war · 
crimes. 

· Muszkat, li., nnd Sawicki,J. Responsibility for Losses 
and Do.mn.ge caused by the 
military aggr ession. 

Muszkat, M., and Sawioki,J. Responsibi lity of the 
German State , 

Muszkat, M., and Sawicki,J. Les Revendicati ons 
allemandes sur l es 
t erritories polona.is 
occidenteux au point de 
vue du Droi t Penal Inter­
natioruil. 

Papayotacos, C. P. Les Represailles en Teraps 
de Guerre et l es ltats Tiers. 

Peretiatkowicz, Antoni The Trial of Greiser in 
the· light of International 
Law. 

Pospieszalski, K. M. ?olond under Gennan Law. 

Rappaport, E. st. The Nation - Criminal. 

Rogalski, .hleksander The Pro ble1:1s of Guilt 

Sawicld,Jerzy 

Schick, F. B. 

Schick, F. B. 

Schilf, Erich 

Schneeberger, E. 

and the ?roblerns of Future 
of Germany. 

Crir.1e s against Humanity 
and Cr ir.1c s of Conlilon Law. 

The Nurember g Trial and 
the Internnt i onal Law of 
the Future . 

The Nurember g Tl•ial and 
the Development of an 
International Criminal Lo.w. 

The doctors as war 
criminals. 

The Responsibility of 
t he I ndividual under 
Internationnl Law. 

Lublin, 1944. 

Warsaw, 1947. 

Prague, 1947. 

Rowe de Dro1 t 
International de 
Sciences Diplomatiques 
et Politiques, January -
March, 1947 (Vol.25, 
No.l), pp. 43-49. 

.;~thens, 1947. 

Poznan, 1946. 

Poznan, 1946. 

Warsaw, 1946. 

Poznan, 1947. 

Warsaw, 1947. 

American Journal of 
International Law, 
October, 1947, PP• 770• 
795. 

JuridicoJ. Revi ew, Vol. 
LIX, No.3, Decer,1rer, 194-7, 
P• 192. 

Geor getown Law Journal, 
(Vol • .35, No.3), March, 
1947, pp. 481-489. 
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Schwelb, Egon 

Schwelb., Egon 

Stirason, Henry L. 

Taylor, Telford 
(Brigadier General, 
U.S.a., Chief of 
Counsel for War 
Crir.-ies ). 

United Nations War 
Crir.ies Coi:mission, 

Voncken, J. 

Werner, A. R. 

Wright, Lord 

Wright, Lord 
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The United No.tions We:r 
Crimes CotlT.lission. 

Crimes a.gains t Humanity. 

The NUrnberg Trinl : 
Landmark in Law. 

Doraestic Law o.nd too 
Preservation of Peace. 

Law Reports of Wer 
CrirJes Trials (Several 
Volwnes). 

Codification of Inter­
nationo.l Law and the 
Hunanito.rian,Conventions. 

La Croix-Rouge et les 
conventions de Gen~ve. 

Nuremberg. 

Further Notes on the 
l:>unishr.iel'l t of War Criminals 
Under Internn.tiunal Law. 

British Yearbook of 
Interno.tionol Law, 
1946, P• 363. 

British Yearbook of 
Intenrn.tiotiEll Law, 
1946, p. 178. 

Foreign dffnirs, 
January, 1947. 

ii.11 address delivered 
(in French) the 5th 
Crir:ri.nal Lo.w Congress, 
Geneva, 28th July, 1947. 

H.M. Stationery office, 
London, 1947 • 

Warsaw, 1947•. 

Geneva, 1943. 

Obiter Dicta (Toronto 
University, Co.nada) Fnll 
Issue, 1947. 

Circulated as Docur.ient 
c. 228. 
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HE'lHERLiJ-n::6 E.4§T IND.LES 

W.U< CRfMES LWISL.~TIJN 

Misc! No, l~. 

18th March, 1948. 

(Ti.t following te,xts of Netherlan<ls 
Ea.st Indi es .)to.tute Books Nos. 44, 
4!5, 46 o&kl 74- were made nvru.labk 
by Oounander Moub n, Netherlands 
Rep1~eaeutat1.ve :m the u·mted Nati ..) ns 
War Crimes Co..-mission}. 

STATUTE BOOK 

of the 

NETHERLANDS EAST I NDIES. 
- - --- - - -

1946 No. 44. JUSTICE. VI.AR CRI:i·•iF.S • 

· Def'ini tion of Yfar Crimes • 

IN THE NAME 011' mE QUEF.:N J 

To all who ehall oee this or hear it read, salutations J 

Leta it be known: 

That He, <'Oll8idering it neoessary to establish what are to be 
oonaidered aa war crimes; 

In agreement with the 00UJU')il of Heads of Departments; 

Has appr°"d and understood.: 

Under war orimea are understood . aots which oonsti tute a violation of 
the laws and u.sages of war o0111n:i. tted in ti.Joo of war by subjeota of an en~ 
power or by foreigners in the service of the enemy, such as: 

( 1 .. 34 inolusive a.re the crimes mentioned in the 1919 list a:, amended by 
the u.N.w.c.c. ) 

- 2 -
15. Ba.cl treatment • 



- 2 -

35. Bad treatment of inte rnod oivilia.ns cr prisoners. 

36. Ca..."Tying out d or causing axaoutions to be unrr i ed out in an inhw,ian wo.y. 

37. Refuaal of aid or prevention of aid being ~iven to shipwrecked persona. 

38, Intentional. wi t hholdine; of' medical supplies fran civilians. 

39, OClllnission, contr ary to t ;,e condi tio"UI of a tl"uce, a£ hostile a.a ta er the 
incitau1ent t :1ercto, and t he r urnish:... ng of others vri.th infon ,1ation, the 
opportunity or t !ie means f or t l1at purpose • 

.Article 2, · 

'Ibis decree shall be c1uoted as II Definition o:£' :'iar Crimea Daoree". 

Article J. 

'Ibis decree takes eff ect :i:'ran the day following its annOW10ement, 

And ao that no one can <~ ignoran::e of the same J it ia published 
in the Netherlands East Indies Stf .tute Boole. 

Issued 3rd June 1946, 

l>one at Batavia, 1st June 1946, 

The Lieutenant-Gover,10r-General of the 
Netherlands East Indiea, 

H, J, van Mook, 

'1.'he aoting 1st Saoretary to the GOV'ernment, 
E,O.van Boetzelaer, 

Tho acting 1st Secretary to t :le Government, 
E.O. van Boetzelaer. 

(Lieutenant-Gavernor-Genera;t.' s Docroe _No, 2 of 1st June .,'.1946.) 

. . ,: i ., -· 

Statute Book 1946 No.45: 

----

· ,. ,- .. 



• 

• 

- 3 -

ST.ATU 'l'E D OO K 

of t ~1e 

NET H ERLAN~S EAST- I ND I E S, 

1946,No. 45 • .nJSTICE. WAR CHih ES. 

War Crimes Pen.e.l Law. 

I N 'D iE NAME Qj!' THE (}UEEN l ' 

The Lieutenant--Governor-General of t he Net:1erlands East Indies; 

To all who sb!ul see thia or hear it read., salutations 1 

Lets it be known: 

That He, considering it necessary in t he mat t er of war orimes to. 
d&olare oertain provisions of oriLrl.nal lrov' to be no lon :- applicable and 1£ 
stag;ljah I p ~on of sam1:; 

In agreement with the Couooil of Heads of Departments; 

Ha.a approved and understood: 

C The follovri.ng paragraph taken from "No.1 50.31 (N. }!; , I.), Justice • 
War Crimes. - Explanation m. th regard to decrees _Nos. 44, 45, 46 and 4-7•" 
is inserted here as it concerns article 1 which follo.:v's: 
11 In spite of the ref ereroe to t;.1e laws and custans of war in the 
definition of war• orimes and exoept ·,v-he ;1 a deviation f'ran ~1e · 
general N.E.I. penal code has been established by decree expl'8S8ly 
for ,var orimes, the Netherlanrui-Indies existing criminal laws (wi 
contained in the 1st book of the N. E.I. penal code) reulai.n · in 
principle applicable to war orimesJ~ 

N. D. : '.Ibe nu.mbe, red articles given below appear in due course further on. 

Article 1. 

The follcwring provisions of t h e (N.E.L) ·Penal Code do not apply in 
:reapeot to war crimes: 

BOOK 1: 

Part JI: Soope ot the operation of the legal penal provisions: 

II IIi Penalties: . with. the exception oi' art8 .14, 24, 2Ll , 29,. }2, 34, 39, and 
paras 1 and 2 of art. 42. 
L -These deal wi t l.1 t he way i mprisonrnent is to be carried out: they 
h ave been a-.li tted in t his translation. 
H.B. Of t l1e penalties mentioned in t he N. E.'I. penal ood.e only death 

and :Laprisonrndare npplic able as a punis;,nent for war crimesJ 

11 III: Exclusion of, l e sseninz .:i.nd increasing t he l iability to p..mishment: 

II 

wit'.1 t l1e exception of a.rt8 , · 44, 4c> and 49; · 

£ I n this part ap1;1ears art. j 1 a bout superior orders whi ch plea is 
t hws not .applicable to \far cri nes.J 

IV: Attempt: wi t h t he except i on of' art, 5J, para. 1; 



,_ 
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Part V Participation in puni shable uots: with exc eption of arts. 55,56 
and 58; 

II 

II 

VI ConjUMtion of pwifaha bl e acts: with t !1e exception of a.rt:63, paras. 
1 and 2 oi' art:64, and para. ·1 of art: 65, as far as quoted; 

VII Lodging and wi thdrawl of crii'dnal. ohar~es which c har ·es oan only be 
prosecuted if a c anplaint has bee n lodged by foe victim. 

Article 2. 

The general provisi ons of t :-1e c ode of mi~i tary penal la,1 do not apply to 
war crimes. 

rThe following supplement No.J. P. G. 1/1/7 belonging to Circular Letter No.15853 
fran the Deputy Director of Justice, Batavia, N. E.I., dated 6th September 1946, 
givee those exceptions of the Penal Code mentioned in article 1 ~_!oh .~o_a._EP.l..,t 
to War Crimes. It also contains articles 3 - 10 inclusive of the present 'ifar 
Crir,1es Penal Law Decree (No.4-5)J 

Sur,li,iary of General Penal Provisions 
applic able to War Crimes. 

µ-t. ,3 War ~-s~na.!, f,_!£! _J)_e_c_~ 

'l.'he Netherlams East Indies statutory penal !)l,ovisions ,d. th regard 
to war orimee ait, applicable irrespective of .the place where the oriue 
is oa1Hi tted. 

Art. 4 War Criues Penal La\7 Decree • 
. ---·-- -·- ----

He who is or has been guilty 0£ a var orir,ie shall be puniehed with: 
the death p enalty or i 1,1prisonment for :U.fe. ar[·.icprla0%lnent for at least 
one dey or at the 1nos t 1:Wio.ty years. 

Art. 41+ N.·E.I. Peno.l Code. 

(1) He is not punishable who o·-::;lii-:1its a orin~e for whioh in -view of faul.·1>y · 
mental develop.tent or pat!1cu.06rical derange1 int of his mi nd he cannot be 
hdld responsible. . 
(2) If it appears t hat o.r.i.ng to faulty mental development er pathological 
derangeraent of his mind he oannot be held responsible for the aot ocxrr,d tted 
by him, the judge can order him to bo placed in a r,1ental institution for 
a probationary period not exoeeding one year. 
(3) (Has no ·connection with. war orir..es). 

Art. 48 N. 1:. I. Penal Code. 

I!e is not punishable who oonuni ts a crit1e under dure ss. 

Art. 49 H. E. I. Penal Code. 

( 1} He is not pwiishable who ca-ru-,1i ts an act t o which ho has been impelled 
in tho necessary defenc e of his or unother' s person, honuur or property 
against iri1,1edia tely t."lreat eni~ unlawful aasaul. t. . 
(2) The transgression of the lirlli ts of nec essary self-C.Lof'enoe is not 
punishable if t ,u.s WM the 1.rnmediat e r esult of a violent ~motion caused by 
the assault. 
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Art.50 N.E,I. Penal Code. 

Per..onal oirow.istanoes through which lia bility to punishi:ient is 
excluded, decreased or increased are only taken into consideration when 
applying the law in respect to that p er petrator or acoanplioo directly 
affected by then1. 

/>l'tiole 5 1{~ _C_rimes Penal __ ½.~~;:. Dooree.~ 

An ~tten-q,t at ar oomplioi ty and conspiracy in a war orimo are 
equally -puniahabLe With the crime its elf. 

Art. 53 para. 1. N. B. I. Penal Code 

(1) An attempt to oa.nit a orirne is punishable when the intention of the 
perpetra. tors has made its elf' kna.m by a start having been made Md the 
orime only no• <>arr.I.ad. through as a result of oi.rowna ta.no ea independa.nt 
of their will. 

Art. 56 N. E. I. Penal Codo. 

Shall be punio;1ed aa ~Pl,j.oea in a crime: 
1 '· , . t.~ose who intenttonaily assist in the crime; 
z• · •. those who intentionally provide ·tiw ~ ty • . riw-ana CJI:' 1nf~-W..On 

fG"-t~sion ot the orime • 

.Art. 80 N. E, I. Penal Code. 

()«;,,,&p:/de,o.f e,x;...ta aa soon as two or more persons have agreed to 
.DQD; • .i4r the orirne. 

Art.63 N,E.L Penal Code, 

( 1) It an aot 001nes under more than one penal provision, one only of 
these proviaiona shall be applied • • , , , 
(The :fallowing words of this paragraph lapse ,ri th relation ·to viar orimes 
in virtue ot art.1 ':1ar Crimee Cl"'irninal Law Dee;ree). 
(2) If. a apeoiaJ. penal prOlfision exiats for a.n act whioh oaMa under a 
.gtmarel penal provision t:.1e torraer only shall be taken into oonaideration. 

Artiole 6 War Crimes Penal 1a.w Decree. •------•--- ,a-------·--
Penal provi■ions with respac t to wer crimes shall in re;;;,;ard to other 

panaJ. :provistlona count aa special penal provisions in tho rneaning o:f' art,63, 
p&l'B,. 2, of the Penal Code. 

Art, 64 para.8, 1 and 2 N. E, I. Penal Code, 

( H If ■everel. acts, al though each in its elf a crime or e. minar infringement, 
are so oonneotod that they n.ist be oonsidorud as one· continuoua action, 
only one penal provision shall be applied, t his being that whereby the 
heaviest sentence is given. 
(2) Similarly only one provision shall be applied in a oonriotion t-or 
torgery ar the oounterfei ting of coins and in . the use ot the objeo·t in 
respect af which the forgery or counterfeiting of' coins was ocr.1ui tted. 
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Ar ~_; . 65 para. 1 IT ,t ..I. PenD.l Code. 

(1) In a conjunc t i on of mo::·e t han one act each of whi ch must be 
cons i der ed an ac t i n itself and which produc es more than one crime for 
whi ch simi lar penal t i es hav e been fixed, one penalty only shall b e awarded. 

Ar t i cle 7 V/m~ Cr i mes Penal Law Der ee . . 

If a p erson after having been sent e nc ed to punishment in connection · with 
a war crir,1e i s again dec l ared guil ty of a war crime c om .. it t ed before t hat ·sentence 
·1a.s passed, t he previous pe bal ty shall be t aken into account in this senc e t hat 
no other s ent eoc e mo.y be pronounced in adt.U tion to the death senteme, no temporary 
i.raprisonment be awarded as well as ir,1prisonrnent for life and in t he oaoe of 
t tu1porary imprisonracnt thi s may not be for a total dura tion of r.1ore tllso.n twenty 
y or..:."TJ. 

Art icle 8 Wnr Crimes Penal Law Decree. 

:pr_-seoution in r espect of war crh1es shall t ake place on thd initiative 
of tho authorities. 

k r t. 55 N, E.I. Penal Code , 

(1) Shal be punished as t he per petrator of a punis:1a.ble act: 
1. those who c Olilli d t t he · act, c ause it . to be comui tted or are aooessories 

to it. 
2. those who by gi.i ts, promises, · misuse of authority or position, force, 

t ~r eat _or dec e i t or by t he provision · of' opportunity, means or inf'orrna ti vn 
deli bara t ely p~ovoke t he act. 

(2) With r esp ect t o the lat t er, only those acts come into oori,sideration, 
toge t her wi t:1 their r esults , which hav e been deliberately provoked, 

Article 9 _fa.r _Crimes _ Penal __ Law Decr ee. 
.·, 

He:.whoe.i s ubordi natt1 has com,.iit ted a war crime shall be -e c1ually _punish ed 
for that war crime if he tole r a t ed t i• e c<l,1rni s sion of it by his subordinate 
whil e he knew, or at l eas t must r easonably have suppo,sed, that it was be i ng or 
would be oom;;d. t t ed. 

Article 1 (St a tute -Book -of t he N. E. I. 1947 > No.16). 

A second paragraph shall be add(:ld .t o art. 9 of the _War Crim~s Penal .. Go.w 
.Jeor e e (Stat. Book 1946 , No. 45) to r ead M follows: · 

"2. He whose subordinate , not bei ng a subject of a hostil e p-O'l'ier or a 
foreigner in the s ervice of the enerr.y has oorru,d. tted an act which would 
have oonsti tuted a war crime had the said subordina te possessed the above 
mentioned qualifica tions , shall be punished aa the author of that war 
orime if he sufl"er c:d i t to bo com. ·i t tcd by his aubordinate..;while he 
kn.~w or at l east must reasona bly have susp·ectcd t l1at it was being or 
would b0 coi·,m ttcd." 

Ar t icle 10 V✓a:r Cr i me s Penal Law Decree. 

1. I f a warori r.ie i e cor.i;,rl. ttcd wi t hin the framework of the activiti es of 
a group of p er sons i n s uc h n. way t h~t the · crir.1e c an be ascribed t., that group as 
n. 1i;hole , the crime shall be., c onsider ed t ·o have been cornr,d. t i;ed by that group and 

r h 1inal proc eedi ngs t ru::en against 2.nd s ent ence passed on all members of tha t 
group . 

2, No penal ty shall be ir por,ed on him of who1 it i s proved t hat he had 
no part in the .1o.r criue. 

-



' 
T'll.1e i'ollowine; erti.oles are those contained in Parts VIII and IX ot the 
Natherla.nda East Indies penal code which are applioable to war crirnes.J 

Art. 76 N.E.I.Penal Codl:3. 

(1) Exoept for those oases wher e judicial s entomos are swsc-eptible of 
revision, nobody oan a.gain be prosecuted on oocount of an act whioh has 
been irrevooably deoided with regard to him by judg .. ment entered by a 
Netherlo.nda Ea.st Indies judge, or by a judf~C in the Netht.:lrla.nds, Surinam 
or Curac,a0, . 

By Netherlands East Indi es jlldge is W1derstood here the native judgt3s 
in districts where autonomous :rule has been ~ranted to the Indian prinoos 
an! peoples, as well as in those parts where t :1e Indian population haa 
been allowad to retain ita own judicial system. 
(2) If tht# jud.gl ment en tared ii., t :1at of another ju%e, no proseoution 
of tho ~-emne~~•sm shall then talce place v1. th respect to the sarae ao t iJl .1;hc, 
case of: 
1, an acquittal or disr.u.ssal from prostioution: 
2. a sentence followed by its being o_orrl0d out in full, pardon or 

expiration of the tir.1e limit of the punishrnunt • 

Art. 86 N. E, I. Ptmal. Code, 

Where: orime in general or a ori1.1e in particular is mentioned, 
oa"Iplioi ty in an atter.1pt to 00t,1;1i t t '.10.t oriut.:l is imluded provided t ~1at 
the contrary does not rosult fra-11 £U1iY ot!1er provision, 

Art. 87 N.E.I.Ponal Code. 

An atter:ipt tp oa-.m t an gff'enco exists n.s soon as the intention of 
the authors has sha.vn itself I tarting to co:rry it out in the ser;ee of art. 
53. 

Art. 88 . bi 5 N. E. I. Penal Code, 

Under revolution is U."lderstood the destruction or changing by unlawful 
means of th~ constitutional r;overnment, or d~r of' succession to the throne 
or lawtul. savernment of the ilTetherlands East Indios, 

Art. 89 N,B.I,Penal Code. 

Reduoing to a state of unconsciousness or i upotenco is placed on a 
par vii th the use of force, 

Art.9O N.E.I.Penal Codo. 

Under severe bodily injury is understood: 
illness or wounding which allo,;m of no prospect of complete recovery 

or by which danger to life arises; 
oontinued ina.bili ty to carry out ofi'icio.l or professional duties9 
loss of use of' any one of the sonses; 
mutilation; 
paralysis; 
mental deranc,:; tAmmt l asting 1.1ore t ;1an four weoks; 
o.bortion, 

( Art8
, 91 - ~f and 97 - 103 inclusive 0ive f urther definitioll!of 

terms used in t he N. E.I.Penal Code,) 

Art,96 N.E.I.P~nal Code-



Art.96 N.~.I.Ponal Code. 

( 1) Under eneny are ·1~1uded rebels. Also und0r eneray is imoluded t ho.t 
po\fer with wha:i t her e is a threat odf war. 
(2) Under war are included hostilities with s elf-g overning o<:lnr.1unities 
and oi vil war. 
(3) Under time of war is included t ;1e period during whioh war is t hr eatening., 
Time of mr is also oonsidcr ed to exis t o.s soon as ord rs to mobilise 
the artii;y have been given and for as long o.s t hat arnzy is mobilised. 

['"i nd of sunuaaryJ 

Article 11. 

Ma decree shall be quoted as "War Crimes Penal Iie.v.Dedree". 

Article 12. 

This decree talces effect from the day following its annoumemant. 

And so that no one oah olair,1 i gnorance of the sam(3 it is published in the 
Statute Book of the Netherlands East Indies. 

Issued 3rd JW1e 1946. 

Done at Batavia, 1st JW1e 1946. 
The Lieutenant-Governor-General of the 
Netherlands East Indies, 

{{. ;j . vo.n Hook • . 

The acting 1st Secretary to the Gov0rnment, 

·E, 0, V,an Doetzelaer. 

The acting 1st Ssecretary to t he Goverment, 
· E.O.van Boetzelaer. 

( Lieutenant-Governor-General I s Decree No. 2 of 1st June 1946. ) 
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STATU T E BOOK 

ot the 

NETHERLANDS EAST I N DI E S. - - - - -
1946 ,No. 46. JUSTICE. WAR CRUiES. 

Legal Compe~enoe in respect ot War Crimes • 

IN '1HE NAME OF 'IEE l'.}UEEN J 

11\o L.tAut•nant-Governar-General of t he Netherlands East Indies; 

To all who shall aee this or hear it ~ad, salutations l 

Lets it be known: 

That he, oonsidering it is necessary to deterraine the extent to whioh 
tho ~aiolul regarding t.'le legal oon1>eteme of the military judge in the 
lletb,erlands Eaat Indies (Statute B?ok 1934 No.173) are applicable to war orimea; 

In agreement with the Council of Heads of Departments; 

Has approved and wideretood: 

LBetcn:e giving the translation of the decree vmtoh is actually an 
amendment to Statute Boak 1934,No.173, t his latter is given i'irst.J 

Netherlands Eaat Indies Statute Book, 1934, No.173 • . 

Provisions oonoerning the Legal Competeme 
ot the Military Judge in the Netherlands Ea.at Indies. 

Legal oompeteme in general belonging to tl1e military judge. 

Article 1. 

The military judge deal.a with punishable ec ts oarani tted by members of 
the forces apart trorn exceptions laid down by law, by general 
administrative measures or by decree. 

Article 2. 

The military judge also deal.a with: . 
1.01trtain punishable acts committed by those who with respect to auoh 

acts are by law, general administrative measure or decree placed on a. 
par w1 th members of the toroea; 

2.puni.1hable acts oanrnit ced by those who are in t he service ot a mllitary 
force on a war tootill8, or who aocoo,pany or follow it with the approval 
of the military authorities. 

Article 3. 

In a.ddi tion, the military jud:_;e , if not already empowered to do so by 
the two preceding articles, deala with: 

~ _ or~_a_ Acmni tted-
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1. orimea oomrnitted during a wor by anyone in u par t · of t he 
Netherlands Bru:it Indies Territory in vvhi ch a s t a t e of siege has been 
declared in so far as such crimes hav e been defined in either Part I 
or Part II in the Second Book of t 0:1e Penal Code or in the Mili t a.ry 
Penal Code; . . · . 
2. punisi1able ac ts COl'lli i!i t ~ed durin3 a war i n u ·par t of the Net herlands 
East Indies Terr itory in 1;~1i c h a · s t a t e of sie~e has been decl ared, 
whenever the civil jud~e who should by righ ts have judged t he c ase is 
not in a position to do s o; 
3. pW1iohuble acto oa-llmi t ted by anybody in enemy t er:d tory partial.]y 
or Yihol.ly oocupied by t he .forces if t hrough such -acts any Netherlands 
or Netherlands Bast Indi es inter est is or ca n be harr.1ed , unless the 
war has ended and the act is not r,18.cle punishable by t he Mili to.ry 
Penal Code. 

Article 4. 

Ex.oept in the case of Article 3 t l1e military judge does not deal. 
with criminal cases concerning t he national resources and leases and 
looal truces. 

Article 5. 

Except in the case of Articl e .3 t he military judge does not deal 
with pWli shable acts c omrni t ted by nembers of t he f oroe 8 who are ale o 
members of t he Sta ta:iGenera.l or t '1a House of Representatives in the 
Net!1erlands East Indies if these concern activities arising out of 
auoh membership, nail does he deal with punishable acts not described 
in t!1e Hili ta.ry Penal. Code , committed by one of the other persons 
named in artiole 165 of t he Regulation on t :1e judicial organisation. 

· ~ 

Article 6. 

1 • The military judge does not preferably deal with punishable oo ts 
oanni t-ced by a person subject ;o mili tnry legal authority in conjunction 
with another person sub jeo t to t he l egal au tl1 ori ty .' of a civil judge, 
unless the acts in question have been declared pWlisha ble by the 
liiili tary Penal. Code. . 
2. In the ovent of a eirru.J.taneou~ proseoution by n military and a oivil 
judge the ,iudge who sta,rted ·the prosooution ha.a exclusive au~ority. 

Legal Competence of the Supreme Hili tury Cour.t of Justice in portioula:i. 

Article 7. 

The Supreme Military Court of Justice doals itr~the first and last 
instanoe with punishable acts oanmitt ed by ml3mbers of the farc es of a 
higher rank than captain, and by persons placed on a par with members 
of the forces with regard to oertain acts and ,mo have held such a 
rank, as well as punish~ble aots defined in th e hiili tary Penal Code 
oa11r:dtted by one of the persons referred to a t t he end of article 5 • 

Article 8. 

1. The Supreme liiili t ary Court of Justic e pr efer a bly dc.: uls in t he first 
and last instanc e with punisha ble ac ts comd t ·i;ed by a person subject '-' 
to t he o<lllpe t e noo of a court-martial in conjunction wi fa a person o.a 
re!'e1Ted to in article 7. 

2.. In _ the ev~ 
. ) -
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2. In the event ot a sinultaneous prosecution by the Supreme Military 
Oourt of Justice and by a oourt-martial the judge who started the 
'Pl'oeeoution hu exclusive authority. 
' 

Article 9. 

The Supreme Mili ta..:-y Court of Jw, tice hru, the final decision 
in an appeal 98ainat e. sentence by a. oourt-martiol. 

'lHIRIY PART. 
Ccq,otenoe ot Courts-martial in particular. 

Artiole 10. 

SUbjeot to that whioh is laid dc:,,m in Part II courta-martial deal 
with punishable aota com it ·i;ed by those who cane under the jurisdiction 
of the militai·y judge, · 

FOUR'lH P.AR'l'. · 
Relative competence of the Courts-martinl. 

ArtioJie 11 • 

Ordinary oourta""'l!W'tial deal with: 
1. punishable eota oamutted by persona belonging to one of t..i.e 

· garriaona in their venue; 
2, puniaha.ble aota ocn·-.i tted in their venue. 

Article 12, 

lben there 1a no court-martial competent to judge a punishable act 
in aoaordance with the previous artiole, the court-martial appointed 
by the Gove~or-General shall deal with it. 

Article 13. 

The relative OGIJl'eten::se of Field-General courts-martial is regulated 
by the Governor-General's decree appointing t hose 0ourt11-martial ar 
by the decree in which auoh appointment is orderod. 

Article 14. 

Tho relative oompetenoe of oourts-martial in a town or plaoe 
aotually being besieged or stormed also includes punieha.ble acts oQllld.ttucl · 
in tha.t town or place or in its inmedie.te neighbourhood. 

, ' 

,._,.,rela.t1va ~031poteme, c.f' toourts•<fflEU'•: ~~7• ::,:r.l o. part ot- the &thtrlanda 
Et.at ,Incliea in which a ■tn.te-- at t,ar .o,it of ,s<•y,,· -' :·::us boen.·uolared ia 

· limited to punisho.ble acts oanmitted in that pnrt, It is regula:ted by ­
the decree appointing -~hose . courts-martial • 

..... 
Speoiol Regul-o.tiona. 

g__tiole 16.-
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Articl u 16. 

1. In the event of a simultaneous app ointr,1ent of more t ~1an one oourt­
martial in virtue of tl1e two number ed pcu:-agraphs of artcle 11 , t hat 
court-martial Ii.a oxoJ:usivhl.y .. ompowert:d to .. du :.l ,,,...:_ t 1 t he c asp .-l7i.thini; .:.. • 
mioact·jurindiotion,.. f'nJ.l :. tl .. 0 pun.i.shtliblm ac t.>1 ~=- 1:.:1.\.:--:r;.;Ll -to inipo.ra.1 of 
tho.t article. 
2. In the event of simultnneous o.ction by more t han one oourt""'l'ilartiol. 
o.nd in virtue of t he same para. 1. of t l10.t a r -ticle , or by c9UI'ts•,nartial 
named in different articles, t ho. t court-martial before which the 
prosecution was first started is exclusively emp0',r-3r ed to deal with 
the oo.ae. 

Article 17. 

1. By the purtioipation of more than one person in the some pwri.shnble 
act, the authority to deal with one of the auti1ors or aocamplioes 
brings with :lit the authority to deal with the otl1ers, apart fi'om the 
provision in article 8. 
2. If the prosecution has been started siraul tnncously by more than one 
oanpetent court-martial, that court-martial r emo.L1s exolusivoly competent 
before which the persons responsible as authors Q~e being prosecuted. 
If such persons are not being prosecuted before t he same oourt"1ll8.rtial, 
that court-martial remains exclusively conl!'etent '.:)efore which the 
prosecution of one of these persona has first been started. 

Article 18. 

Expression!! used in this Decree have t he same raeaning as those 
appearing in the Hili t ary Penal Code. 

li'ihal Provision. 

Article 19. 

1. This decree sho.11 be quoted as" Conpeb,mc e of t '.10 l.iili ta.ry Judge 
Decree". 
2. It takes effeo t aimul taneous ly with t he ; tili t o..ry Pen,."\.l Code. 

f'"The decree then reads o.s follows :J 
Article 1. 

The Provisions regarding the l egal compe t cn:e of t he mi.li tary judge in 
the Netherlands East Indies (Sto.tuto Book 1934, No.173) apply to wo.r orimes, 
with the following al tera tiona: 
1. A new paragraph is added to article 3, r t:ading: 11 4. wo.r crimes, where 

or by whan comr:d. tted. 11 

2. In the first pnrugraph of article 6 t ,ie words II or arc war ori.mea" are 
inserted after the words "Pennl Code"·• . -· : .. . 

J. In articles 7 and 8 a new clause is inserte d after tl1e _:v<;n-d"Justice", 
reaJing:" ,unless it concerns a war crime ,".· . 

4.. A new paragraph is added to o.rticlu 11 , r eadi11[3: 11 3. war crimes, lihere 
ar by vihan oommi. ttt:d". 

5. In the first paragraph of a:rticle 16 the _word ·."two11 i s pr eceded by the 
word "first". 

artic~e__2_._-_ 
. ' ') . 



Article 2. 

This dooree shall be quoted as "Legal Competence in r espect of War 

Crimes Deoree". 

Arti cle 3 • . 

This decree takee eff·eot from t he day fallowing its annouroement. 
And so that no one oan claim i gnorance of t he same , it is · published 

in the Netherland.a East Indies Statute Book. 

Issued 3rd June 1946. 

Done at Bat nviD. , 1 at June 1946. 
'The Lieutenant-Go'Tcrnor•General of the 
Netherlands East Indies,. 

H. J·. van Uook. 

The acting 1st St:cretary to .. the Gorvernment, 
E. 0. van Bootzelaer, · 

'lbe acting 1st Secretary to the Government, 
E,O,van Boetzelaer. 

Lieutenant-Governor-General I s Decree No, 2 of 1st June , . 1946, 
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STATUTE BOOK. 

of the 

NETHERLANDS EAST INDIES. 

194.6, No. 74. JUSTICE. VI.AR CRH.CES. 

Proclamation, in a consecutive numbering and under 
the title of "War Crimes L~gal Prooeoure", of those 
rules which as a result of t he "War Crimes Legal Procedure 
Decree" are applicable to criminal procedure with respect 
to war crimes. · 

Decree No.1 of 31st July 1946 issued by the Lieutenant-Governor­
General of the Netherlands East Indies. 

Read: etc. 

. In view of article 4 of the 11\ifar Crimes Legal Procedure Decree" 
(Statute Book 1946 No.47); 

Is approved and understood: 

• 

That 1 t has been decided that the rules which as a result of the 
nwe:r Crimea Legal Pri>ced.ure Decree" ~ applicable to criminal procedure 
w1 th respect to '.var crimes ~•d which have been ~1,)1 tulated in a 
oonseoutive numbering unde ___ t_t:e · title of_ "War Crimes L~g~ Procedure", 
the same numerical order as in tne 11RevTsed Military :Ceg Proaedure" 
being followed as far as possible, shall be made known by the following 
text being placed in the Statute Book of the Netherlands East Indies • 

.. .ll'.t'~T-PART. 

General Provision. 

Article 1. 

All objects which can ~erve to bring the truth to light way be 
seized by those authorised or ordered to carry out the arrest and the 
prel.1minary invetsigation or who are charged with the general investigat­
ion. 

Chapter 1. 

On the ~neral Investigation. 

A't'ticle 2. 

(1) The prosecutor shall investigate and prosecute before cow:ts-martial 
all such punishable acts with the examination of which they are charged. 
1.'be prosecutor shall, if necessary, Qe assisted by one or more deputy 
prosecutors who shall exercise their powers under his responsibility 
and who shall be naninated in the same wcy as he. 
(2) He may charge prosecutors attnched to other courts-martial with the 
investigation and also the Res tdents or Assistant-Residents in Java and 
Madura, the Assistant-Residents in the Prinoipali ties and the Heads of 
the Local Goverl'lment elscwher11~ They arc authorised to have the. investigat­
ion carried out by civil servants and officials in charge of crl.minal 
investigations - with the excuption of heads of the provincial government 

and public officers -

' 
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and publi c off i cers belonging to the Europa.an courts of ju.stioe- and 
al.so in so f ar as t hose particular cases are concerned, those parsons 
charged with fo e inves tigation of punishable acts in cases which have 
been confided to them by virtue of special statutory regulations. 

The prosecutors and the off icials in question may have the · 
investigation cnrriod out by such persons as they select. 
(3) That which is laid dovm in articles 30 to 70 of t he "Revised 
Mili tory Legal Proeedure" with r egard to the intcrroga tion by the 
investigating of fic er, and in particular t h~ rules concerning the 
administration of t he oa th to wi tnesses, applies eq\W.l.ly to interrogat• 
ions which will take place as a r esult of this article, on the understand• 
ing t ;1at the instructions given to the secretary as well as those given 
to the investigating off icer are also ca?Tied out by the prosecutor or 
the authority mentioned in para. 2. 

[)iere :follow the most important articles between arf.JO end 70 
ot the Revised Military Legal Procedure.J _ 

Article 31. 

(1) No attempt shall ever be made to obtain a statement ot ~ sort 
tran an accused by the infliction ot pain or disoomf'ort er by the 
threat of same, by the promise o:f r~lease or mitigation ot a eentenao 
or by a catch question., but it may be pointed out to the accused. 
that the judge can punish without a confession and the improbability 
ot the accused's defence may also be indicated to him. 
(2) Statements madi:: by the accuspd, especially those containing a 
confession, shall be taken dovm as far as possible in his own woraa 
in the official report of the interrogation. 

Article 32. 
Information given by witnesses or theirstatements and those of 

experts shall be read out clearly and distinctly to the accused in 
the presence of the investigating officer and he sh411 also be 
shown all documents belonging to his case, 

Article 33. 

The fi>llovring shall be noted on each document thus shown: "Shown 
to and seen by the accused N. N. at the interroga tion ot the • • • • 11 

The secrete.ry shall then add his own signa.ture ae a -proot that these 
documents have been seen by and shown to the accused. 

Artiolc 34. 

The accused shall also be clearly asked whether he wishes to 
raise a:ny objection to the statements of witnesses or experts shown 
to him or to the documents shown. Any such objection shall be 
accurately recorded. 

Article 36. 

( 1) If an acoused wishes to put forward some thing in his defence 
or excuse every opportunity shall be given him to do so and he shall ' 
be asked to make a statement and also to give the names at wi tneaaea 
who might know anything about the matter and to mention any 
oircwnstan::e which could help in the tracing of evidence, 
:2) Before tho f i nal interroga tion is concluded the aoOW1ed shall 
expressly be asked H' he wishes to bring forward anything further 
in his d~e or excuse and if ao what, and to sa;y what wi tnessea 
he wishes to c oll for this purpose or Vlho.t proofs or circwnata.noea 
he can adduce. The questions nnd answers shall then be read over to 
him cloe.rly and slowly. 

Article 37. -
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A't'tlclu 37. 

If the accused r ofuses to sign the 1Jfficiul r .__po·.· t of the 
interrogation o. :n -te shnD. bu made to this cffue t n t the end and 
the inteIToga.tion r 0port shall in thnt c r::\Su c ou.!Tli as l egal evidence 
even ·without its havi ng been signe d by him.. 

.ArtLh: J9. 

If an o.c ~-..urnd docs not undersi.;.ind Dutel t.hv situation shall be 
d.:al.t with as l o.id down in c~t.,55. 

• 

( 1) The witnesses wh.1JL t :10 invvs +,i gating offic1..;r or thti prosecutor 
concider should be oalhd shn.11 b0 intcrrogntoa. by t,11 c investigating 
btrioer with r egard to the q11.es ti ons w,1ich · 10 c1r :'.:"ho pi•osccutor vliahea 
tp put. Their onsw...irs or st..-::i. t1..;>nents shall b;_; s tr1.·ngh t oned by oath 
aa laid down in a:r:·t. 51~- u , tless t h0:r.c is :iy r ouson to tho contrary, 
and this eviclcnc.e put into ·,Jri. ting o.nd signed., 
(2) The prvvisions of t he ducree on cd.,rninnl p:r, o..--·. ecl.111.·o .r-ugarding the 
admission of p ersons to give G'Vid.cn:.:1- or :i:i.fcn:u::. ;ion apply in this 
case also. 

Artlclu J+f;J. 

( 1) If' civil inn wi tnt;ss ~s do not appeur in nns·;:c.r t o their s,.u:n one 
the investigl'\.ting off ic,""r Grul ag:.iln r equest th.::.t they ba sur:-moned 
and can order +,hat t hey bu brou,'.;l1 t b1.fore hi:-;i ::Lnr,1cciint ely or o.t a 
later do.tea 
(2) The o.uthori ty r cc.:iving -~h0 r cques,.; shull ~uraply with it and 
with the Cl!'der. 

Ar·ticlo 47a 

The corxno.nd::.ng officer to vthor,, t.hc forr.n .l.. ::- -.·quest is sent 
shall if' necess .",::-y e end +.he , iili t.::n·y ,;:it,_ cr,s ,..- c_;_u.-i. .:-0d tc t he ploce 
stated, talcj ng all s1.1i taJ:>lc 'precnu ~:: o_,s, 

The invcs tiga ti:ag :>ff'i 0r. s ho.l.: .; 
a. thor;,ughJ.y :i.rnp:-;-ess it 1:;on '-O.Ch wi t:r.czs bcfo;•v -~h•_; :i.ntc;.-r.ogo.tion 

begins that it i3 h:i.s d: ... ty. ~;o sp~ok t h~ \·nw} c "::rut!. ·.·r.i.th~t 
·aggra•mt i::1g1 mngni.fying _, dotro.:; 'dng f r:ir.i .;·r ::rl.n.i.mising it;,1~thout 
ooncealnent or e·u.pprcs;::; i 0n; 

b. remind him ir. so f'o.r. a.s i s nooussn.,:-y of the i r:-rpo::::-tOZ1Ce of the 
oath, the consequ0m us <,f per·j ,~'l'. -Y, and the puni8hment of' all 
tolse evidence; 

o. interrogate the witnesses, each separately o.nd one by one, 
wi t.hout the one seeing or heoring what wo.s testified by the 
other or hi.maelf referring to this; 

d. moke a. seporo.te doownent t .or oa.oh witness, thus not placing the 
answers of' several witnesses- next to o::- under the questiona, 
even if' the sorae questions be put to 3evc:r::i.l wi tne8sea; 

e. have the wi tnessee' answers Wl'.'i ttun doi,T. ~- ~• for o.e .:poeaible in 
their own words o.nd with the ~.1::: 1:'.s t poss:.b·lf_; al terarion of' atyle 
or~ of expression; 

t. aak ea.ch wi tnees at t \c •cJnc. of his inte-:-rogo. ti.on if' ho knows 
of anything fu:::-t.i.e:r: y,.:_ t '" -:-c gar d. t o the ~asc. on which he ha.a 
been examined n:1d v1hL:h o.."ld vrhich r.ii g!'lt b d' interest to juatioe • 

. , •·-- _ n ".;_ t ~10 end of .-
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at the end of each interrogation have tho questions and a.nswer1, 
or the statement made by thu witness, read out clearly and 
al.owly by the secre tary. 

Article 51. 

The witness shall then sign the answers or statements read avw 
to him after they have been approved of by him or al tei.•ed or added 
to according to his wish. If he is unabl e to write he shall put his 
fi~nt, a cross or o.ny other sign, and tho secretary shall 
then add his deolorntion tha t it was put there in his presence. 

Article 52. 

If a wi tnass alters an answer given by him, or anything in a 
statement h" has t1ade, it shD.11 not be crossed through or rendered 
illegible, but the irnrestigo.ting officer shall have the recantation 
and the way in which tbe forr.1..,r answer or sto.tement made by the 

• witndaa he.a ·been altered or explained be recorded by the secretary. 

• 

Articl e 53. 

If the reonntation~ addition or explanation occurs during an 
interrogation this .sh~ be not ed down whertl it takes place; if it 
happena while the sto.tement i s being read over aloud, at the. close; 
b\lt if· it oocurs after the si gnature has been appended it shall be 
wr1 tten under this nnd shall be signed again as before. 

Ar ticle 54. 

Unl.ees there is any :reason to the contrar.y'_ the wi tneHea, hari.ng 
11gne4, shall. swear an oath 1n front of the investigating officer, in 
acoordanoe with their religion _, that they have spoken the whole truth 
and nothing but the trut; , A r.ote to this eff ect shall be made at the 
bottan ot the statement &.nc. t b.is latter then signed by the irweatigat­
ing officer &nd t he secratar y, 

Article 55 • 

It a Witness does not understand Dutch the investigating officer 
ahal.l employ an interpreter • 

.Article 56. 

Thie interpreter shall swear an oath in f'ro11t of the investigating 
officer in aocordance with his religion t hat he will faithfully acquit 
himself of the task to wi1ich he has been called and will not reveal 
anything tit it t0 others • 

.Ar tH:le 57 • 

. 'l1le investigating off:'ker shall, if he t:1inks it might be at uae 
or· it1he prosecutor a.cs .i._ es such a confro>Jtation, interrogate the 
aocuaed at the same time a.~ one or more wi t nesses, or with other 
&oouaed, or interrogate the witnesses in front of each other. 

Arti c2.e 58. 

The■e oonfronta.tions ~hall t ake place for the purpose at enquiring 
further into the truth when statements made by t wo or more authors 
or aooanplices during thet r inter rogation dif.'.'er considerably,and also 
if the statements of witnes~es and answers of t.~e accused do not 
agree on important points . 

Article 59 ... 



This conf'rcnt..1i;i o· shall t · t-:e plac i n Lh ·· ::'.'oll O'.ring manner:. it 
an accused continu es to de ny t~1e truth of one 01· more facts or 
oircumata,n_;es a bout .-mich h o has alreauy been interrogated a:.ild.uthe 
inves tiga ting of icor has ordered a conf outntion1 the latter shall 
first ask t he accused in general t erms if he ,dshes to acknov"lledge 
the truth of the fac t o:-:- of othe :::- facts whiv '.1 he haa denied up to 
now. 

A'!'.'ticle 60 .. 

• 

Should the accused then dscli ne or an.s\?Gr in ,..n unsatisfactory 
way, B witness shall be: br01.1ght :i.n and the acc\!t t.d asked if he kn<JIR'a 
that pen;0n ~-,.a j f ~,0., ;,hat h:i. s narae is ar.d. where he lives; if 
he says ho 0.af,~ llO-t'. k tVJ"ii ~he person the latte r shall then if it 
seems s·ui tabJ. 13 bu adv.i s ec. to make h.: mself known by mentioning this 
or that circ!iJ1Ilstan.:e. 

The a•.,c;J$ 0d ehal l thr,n be asked if he know3 of any reason why 
the judge sh.)1:.ld net ,..:uns ! d.A:!:' t h 4..s p erson a t:i.·UE :worthy witness, or 
if he ha.a ·.~cak\on to sappcs e tha.t the said persc,n might vrish to 
aggravate 1;l: 0 s i tua-t"i.on for hi m rrr pr e judice hin in any YlfJ.Y contrary 
to the t r u i:.h an,v. r u:::h .reas on to be · given at once. ' 

Ar-ticlc 62. 

The invest.:..gating, officer s!--.Ftll try to bri ng at,out a lena·~~ 
disouas:.o!l bc.t..-,e,m the wi tn,., f;n and the accuF ud in order to find out 
the truth by t h i s m0ans 

.AI·t:.l.cl o 6 3,. 

What CY..}ours as a !'"c .:1ul t '">f t he p revi. o'.ls x.~tic le shall again be 
roco·cdea. by the secr ·J tary1 both any circums t.amcs t hat the witness 
may menti ori as fur- ther c o ifi:rmin6 o:r c lar.:.fyi .r.g his previous statement 
in r e sp~ t ~o th0 p oi n~ i n q:ue s t:.cn and also t he answers given to 
this . by t he accus ed toge ther vti th uuy r easons a d·1arced by the _latter 
or his appeal to f'a.::ts P..S proving his innOC P.ilCO or fonning an . 

excuse for him~ 

After this has be,:m read lil.01 ~d:the witness -s:-ia.ll be asked if' ho 
wishes to al.t r::r or add anythj ng -~-C' his statcraent and then in the 
manner laid clown i n a::-t. 54 he shu11 swear the oath. 

Ari.i c.le 650 

Only aft~r t: e witness has sw·o.rn the cat.h os mvntioned above 
shall the a.::cused be a.3kod :if he s till vliahos to al -ter or add to 
anything in hls f;kt8rllent . 

.Arh<.:le 56. 

After t liat dealt \."i. t h i. . U.~ two previous artfoles has been 
record .d at the cmc·J. •J8i-:.. t 0!' t.hc confrontation., t he official 
statement sl1all b-.; s~ gnci by the accused and t ;1e 7itm:Jss as well as 
by t he i nvc3tigating cffi r. ur ;\l"ld the secret r y . 
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Article 67. 

( 1) Other wi tne3ses shall be dealt' with individ.aally in the same 
WB.f• 
(2) 1'be oonfrontation of witnes ses with each other shall take place 
in accordance with articles 59 to 66, 

Article 68. 

It an accused re£'1,rs to one or more wi. tnesses with whan he has 
been confronted during the interrogation the iryestigating officer 
shall question such in front of hi.Ia. 

Article 69. 

1'be confrontation with co-authors or acc~lices shall take 
place in tha same w:33 as that with witnesses, except that they shall 
not be required to swear the oath. 

Article 70. 

It any sub~ect in the first and second chapter of this Part 
hu not been provided £or, the pr~ pr..soribed in tile ~ree tar 
pew. prooedure mB3' be followed as far as compatible with the 
mili ta.ry legal procedure. 

£1Iere end the extracts f'ran the "Revised lil.li tary Legal Procedure" J 
Article 3. 

'.Ibe proaeoutor, together with persons 3elected by him, is at ·a11 times 
authorised to enter any place for the purpose of viewing the local 
situation or inspecting any objeot. 

Article 4. 

(1 )'l'he prosecutor in his official capacity ar at the rquest of t.11e acouaed 
~ appoint one or more experts to advise or assist him and oan if' 
neoeHary inatruct such to hold any enquiry asked for b7 him and to furnish 
him With a. report eccanpanied by the reasons for their findings. The 
enqw.ry shall be held in the presence of the prosecutor if he thinks it 
neooaaary. • 
(2) Before starting operations the experts shall swear an oath in front 
ot the proaeoutor in accordance With their religion that they will give 
him a report according to their conscience. 
(3) lbe same person can be heard both l:iS witness and expert. In that- case 
be shall also swear the oath proper to witnesses before making his statement. 

Articie 5. 

(1) The proeeeutor can order an a.ccused who is not under arrest to appear 
before him in order to be heard.. The accused is then obliged to oanply, 
otherwise the proaeoutor can order that he be brought before him or arrested. 
(2) When a.n aoouaed is under arrest he shall be brought before the 
proeocutor under proper esoort at each interrogation and shall be taken 
bee~ in the same manner. 

.Article 6. 

When the aoouaed is not under arrest t he prosecutor shall be errpowered 
,) put him under arrest after any hearing whenever he thinka oircumstamea 

demand this. 

Article 7.-



The powers gron ~ed to -the pr0~e()u~or Li a r· li.eJ •.n 5 and 6 .r n also 
be exercised under his supe1""r.:.s:i.cin by anya:1u v·h0 h:.lS i:; e~n cl1arged with 
the investigation. 

./1:::s-:b l e 8 •. 

In the event of tntl x.;us ~il b.-:-in~ i.:.rri..: a:,. :...-- c:co \ tn.:. p.r· 1secutor can 
order his discharge fl•om ar:::-•.Js t af+,er. an:, h ea:.:ing., 

On canmi ttil. for tr.ta!. by CCIL'.rt ~w.:...J'·t : . .:,·:. ;=.me. o,\ 
CO!.m::;el f O.'.' tho 1ef 0;.1:.:0 . 

Articl...; 9 .. 

( 1) Carini ttal f o-:: t .~al by o. co-x- t -Tn£,c t.L~ , whi ,-.. cJ is "11(; bo.~~L s for 
pr00eedings i'ollnvting on it 1 shc.ll ·U,.k0 pJc.,~e by •.::,:.:-dc.r.· nf the rr.03ecutor 
given in writing~ '.l.'ho order sh.aU,; i.n. adcli t i on t r., -che ~urn.rune and first 
name or names of t he ace u scd mo~1-:;;i on i i ' P·-'~5 ::;l oL.; t l,.:; -; o;:-ps or i:ni t to 
which he belongs i.. .Ud the !'an1<: o::· 11,>si tio.1 1ih:i.ch h e has held. in it. The 
order shall contain tho ,iff•:: r.ce vr.i. th 'i,hiuh · •.8 is ~l,n r.go:3.,, together with 
the approximate ti oe a.~ pll'l.c,, w:1e r o :i.t is a n.id t o ·1.we bum c0!7lr!1i tted 
and the oircumstaru)t.:' s 1.n v,h.i ch ::.t WD.:3 allegeu. t :) l::.av,J beer. ca:cried out, 
and also the day and hou :: fj_xi~c. :E'o:..4 th~ t:·i.'.'.J .• 
(2) The order, ccoornpa.li:ted by a t.n .nslatio-:1 : .n tr.e a-.ic tL:? ed' a na.ti•1e tone,uo 
and giving if possiblE- the nnrnc s of wi~ne.~s Ele or e>.'}Jerts f.lur1ir,1oned or to 
be sumnoned by the pros eouto::-, s lw:U. b P. handeo. i '-' ·':;he a:.: cu.~ed by o. process• 
server or servant o~ the pu.bluc .'.lt\'i:;hor ~ t5 0s at l;;ast eight days before 
the trial. 

Artid(.;; 10. 

(1) On the fonn r erv:i..ng l egal ::iotJ c;G uf t.hc or..,., ,!_. f. u.r. .;orm,ri.ttal for triol 
by a court-martial it shall bt:: 13tn.ted th n.t :i.!'l ~h3 hc. o.ring uZ his case tha 
eoouaod will be assisted b;r o. noun~ 01 ch,,:ier. by- or '.l.ssigncc. to hir.-i. 
(2) 'l'he selection of counsel ma.y no r: d<:J;ay the trial., 
C.,) If the president of tho cou.:-- t-m--'l-:--cial giv-0~ pt:::n:tl.ssion m:-:r.e than one 
oounael may appear. 
(4) A. counsel shnll. be asd.gned t o -~i1~ c.c eused u:·J.oss thu latt~r ho.a given 
notice at loo.st four clays b0fo:::-u ~;he t;;~i c.l t h ,.t ;'.\l.' ·;.rUl bo D.Ssi.~ted by 
one of his own choiou. Tho o..:;cuE ed. a1f.lo l·c s v~--v~ ~ t-.h.; right to choose his 
own oounael even after Ont:-l has bc:on assi gnod to r..i1;1. If a oc1ul".s el chosen 
by him appears for the ncc1,s ei:: no oi;hc.::- :chaU. a:;;poa.r. agc'.l.i.nst the -latter's 
will. 
(S) The following ma.y be chosen ru:i com1.sd: b o.:r·'..".":ist'):·.•s p:::-o.~cieir.g in the 
Netherlands Enst Indios, off:i .c 0::-3 of th-3 arnj' ~r.u. n::i.vy ur.:..0~3 se:rving on 
the oourt-1n0.rtial as membe::- c:c s e.:.~Y- nto:ry, r v f;2.!" ecl. oJ.'fio eY.'s of the o.rnzy or 
navy and, tur.the1 , any person who :O.n.s been gi.ve n pt::.:..T.U.!J ""ion by tho president 
of the court-L18.I'tial to app~o.r as 001.ui.!JeJ in tho c.'.lsc in quest.ion. · 
(6) '!'be assigning cf cotm'.':l ~l is d on1:1 by th,; pr JL '. :i:,...1·:-. ·0:? foe cour t-martial. 
Af'IY person co.n be o.ssie;ned as l , c.,:.i.nr; ,~ l vli:1.0 · ::-..:i c1. •i:·:1 . .r:r .::d his willingness 
to appear ns such., Shot:.ld no p 1·cs(1n c 0·:1.<1 4.-:ler ea std t :::,bl,) by t ".e president 
present himself, -4:h~ cumr;io.::id:i.n,~ :Jff'i.e e.r 0f th0 ., ::i., .d '.".on c: t\10.t place 
where the court-ma.r";io.l si t.c o,'~11 .• nt the ,:eq,~est cf t:.:. 1:; pr es~.dcnt, 
appoint an D.:rn\Y offi c- er to uw1: o.., · ?o-r 1,hc ~cu.:icd. 
(7) The eecretery of tho c o1.r.i:· • .. . ~· ti.al slu ll i.r.1meo.1. "d,d y t nf orm the accused 
that a counsel hos be ,n o.ssi~,rt,,cl. -~-::, 1-.iu o..,d r; h l.1

• t~~ -30 : .r:..1.'0r.n thtl counsel 
oonoerned wi t.hout de l ay~ 

A'c-tkle 11. -
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Article 11. 

If the occu.sed is under arrest the counsel chos en by or assigned to 
him shall ho.ve n.ocess to him until sentence ho.s been po.ssed o.nd pram.u..gated 
by tho court-martial o.nd, apo.rt fror.1 the s:·..: c ossnry supervision, shall be 
o.llowed to speolc vri th hirn a.lone and as of t e n o.s he wishes. 

Article 12. 

(1) Counsel mo.y inspect the documents in the possession of the prosecutor 
o.nd, if he so wishes, obtain copies of them, this in so for ns the court­
rnartio.l considers the furnishing of some to be necessary and vri thout 

· . , the proceedings being delayed t ;1ereby. These copies shn.l.l be paid 
for by the accused or supplied free if, in the opinion of tha court-martial, 
the accused is a. person without r,,eans. In the lo.tte :;:.• co.se the cost of the 
C?,pies shall be c,onaidered o.s l egal expenses. 
(2) 'lbe points mentioned in the first po.ragro.ph shaU be decided in the 
sentence. 

SECOl'ID PART. 

Cho.ptcr .3. 

Composition of courts-martiru., 

Article 13u 

The Governar-Genera.l shall decide where co~ts-mo.rtial. ar::- .~o,,be 
established a.rd v.hl;\t . the venue of such courts ~hD.11 be. 

Artici'e 14,. 

(1) The court-martial shall consist of a civil lawyer as president and 
four mer.ibers o.ppointed by the canmander of the go.rrison. These members 
must b.e officers and, subject to that which is laid down in article 29 
and the last pnragraph of ~ticle 28, must belong to the go.rrieon of the 
pi.oce where the court-rao.rtial is esto.blished. · 
(2) The members shall as a niie remo.in in office for at leo.st one yeo.r, 
subject to the provision lo.id dovm in o.rticle ,30. 
(3) The following shall not be appointed: 

1. officers · who have not yet reoched the age of twenty-five, 
2. officers of the rllllk of 2nd Lieutenant o.nd also reserve offiotn"s 

unless the latter hav~ also b~en officers of the regular orm.y. 

_Article 15. 

Devio.ting fran article 14 the Director of Justice r,1ny appoint an 
officer of o.n Allied force o.s a memb1::r of a defini te court-mE'.rtia.l dealing 
with certnin cases or groups of co.ses. In a further depnrture from article 
14 the Director of Justice, in a greement with the Cornr.1anders in Chief' of 
the A:rrzy or Nnvy, may o.ppoint o.n off icer of the .l'.ir:·force, nnvy or fleet 
air-arm as met1ber of a court-mar tial dealing with certain oases or groups 
of cases. In such cases the president of the c out't-r:1o.rtiol shall detannine 

which met:1ber of the court-rnnrtial is to be replac eq. by the said offioer. 
The provisions of article 14 do not apply··to· such offic er. · 

..A:PUal-e 16 0 

When the activities of the court require this a . civil l awyer may 
temporarily be appointe d to the court-martial in the_ capacity of .president­
extraordinary. His task shal l then be assigne d to him by the Goyernor­
General. 

Article 17.-_ 



• 22·-

Articl.e 17. 

(1) The preeident of the court-martial, who must have attained the age of 
twentyt-five, shall be appointed by the Governor-General. 
(2) The same provisions are val.id. wi t.h regard. to suitabili ty f or apPoint­
menta in the Netherlands East Indies, which appointments may not be filled 
by non-graduates or undertaken by civil. servants as a sec ondary occupation 
( Further details are ani tted in the translation of this articl a) 

Article 18. 

(1) The president of the Supreme Military Court of Justice of the 
Netherlanda East Indies is empowered, after first having heard them, to 
ieeue a warning in writing to those presidents of courts-martial who 
tail to respect the dignity of their office or who are guilty of negligence 
in the observance of the same or are guilty of- a breach of the prohibit.d.w .-. 
provisions as set out in articles 9 or 21 of the regulation with respect 
to the juridical. organisation and administration of justice in the 
Netherland.a East Indies, as also in articles 20 or 32 of this present 
:e!"OCedure. 
(2) This wandng shall be recorded by the olerk of the Supreme Military 
Court of Justice in a register kept for this purpose.· In this r 0gister 
■hall also be recorded the suspension from office of and severe rebuke 
administered to any such presidents of courts-martial as shall have been 
decided upon at a meeting of the president, the prosecutor and vioe­
preaidenta of the Supreme M:l.11 tary Court of JU8tice and transrrd. tted to the 
presidents ot the courts-martial. 

Articles 19 - 22. 

( Deal with ooat\mles to be worn by officials of the courts-martial 
anlproviaiona in oase of the absence of the president as well as the 
supplying of a deputiser for the latter.) 

Article 23. 

(1) 1'he:funct1ons of public prosecutor at a court-martial shall be cnn-1.ed. 
out by a civil lawyer who 1m1st have attained the age of twent y-five. He 
shall be appointed by the Governor-General.. 
(2) When the activities ot the court-·dernan1Lthis a civil lawyer can be 
teq>orerily employed as special prosecutor and his task assigned to him 
by the Governor-General.. 
(3) If necessary the prosecutor shall be assisted by on.e or more deputy 
proeecotors who will exercise their powers under ~is responsi~i lity and 
be appointed in the same way es he. 

Article 24. 

Paragraphs 2 and 3 ·of article 17, article 18, paragraph 1 of article 
19, also article 21 apply equally. to the 0p.l"f)Secutor. 

Article 25. 

(1) The comnanding officer of the garrison in the place where t he court­
martial has its seat shall al.so appoint an officer to be the .:ec!";:tary 
ot the court-martial. 
(2) , The president at the court-martial is charged to keep strict watch on 
the diaoharge by suoh of his duties as secretary. 

Article 26. 

The provost-sergeant of the place where the court-martial s ::.ts shall 

~ yr~ PS s -server-
.. . ..... 
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aot as process-server or sheriff's officer for the same. He eecort2' the 
arrested persons to and from the court and does all the sumnoning and 
serving of writs with which he has been charged by the cpurt-marthl or 
the prosecutor on those persons whom he has an-ested or will have to 
arrest as a result of instructions received from the Govemor-General. 

Article 27, 

The president and members o:f a court- martial,-· together with the 
prosecutor and secretary of t he same., may not stand in the first tour 
degrees of blood-relationship to each other or in relationship by marriage. 

Articles 28 - 30. 

C :Deal w1 th the P!:otoool and deputies in oases of abaenoe of court~ .•• 
martie..1.-otficiala .J 

Article 31. 

All bu,siness transacted and everything done each day by the oourt­
martial i,hall be accurately recorded in the minutds. 

srooNO PART. 

Chapter 4,. 

Rights and duties of 'the oourts-martieJ. mentioned 
in the previ oua chapter. 

Article 32. 

11le president and members shall never reveal what should remain aeoret. 
'J.'hey shall especially not reveal ' the opinion of their fellow-members nor 
their own. 

Article 33. · 

The following shall not ·be pernutted to be present at the delibc,rationa1 
a. those who stand in a blood-relationship of six degrees or less to the 

aocuaed or who are related to him by a present or past -marriage; 
b. · those who have given any counsel or advice in th1',.,!IOOU8ed·' s caee, or 

who are already acquainted with it through being"~mi tting authority 
or the investigating officer; 

c. thoselb:> wiwittingly, thoughtlessly or indirectly have received gltta, 
presents or. donations or pranises of the same from or on behalf ot tho 
accused, at the time the oase being dealt with had alreaey been or 
probably w~d be brought before the court-martinl, even were euoh 
gifts to consist of the most insignificant presents of food or drink, 
should there be the slightest reason to suppose that they were made 

with a riew to influencing the accusation. 
d. those who have brought a suit against the accused before al'\Y judge • 

• article 34. 

Should they discover that others have received any presents on their 
behalf or have been given presents for their sake , or that t~1ey themaelvee 
have th°'-\ghtlessly or unwittingly accepted such, t hey shall inrnedia.tely 
inform the court-martial of the fact and ei t hcr return the presents if 
possible or refund the veJ.ue of t hem in such manner as shall be approved 
ot by the court-martial. 
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Article 35. 

When it is doubtful whether the c ase which has arisen falls within 
the category of those referred t o above or when the president or a member 
stands in any relationship to the accused not previously mentioned but 
on account of' which he wishes to be released from talcing part in the 
case, euoh: ·aa t cr rcescns c:f olose friendship, hostiJ.i ty or great 
interestsain com ,on, the court-martial shall, ofter having applied 
article 21 run po.ra..1 of article .30, give its decision in the matter, 
the person cono erned not being present. 

Article 36. 

In this oonnection the court-martial shall see t hat no ~n•. is releD..Sed 
· tran trying o. ca.se without very good reruion, but shall at the same time 
take care that any appearance of lock cf impartio.l.i ty is avoi<Wd. 

Article 37. 

The president or a member released from a oase at his own request 
or on the grounds of' a relati·onship of any sort shall not be permitted 
to be present at further deliberations on the case. 

Article 38. 

Also if a defendant has any reason to think that the president ar one 
of the members of a c ourt'"1MI'ti al mi.gh t not be a· .re(litable judge in h,is 
case on the grounds of hatred, enmity or tor any other reason, he shall 
be allowed to place the . reasons tor his objection wi. th due respect 
before t.'1e court-martial and request a challenge. 

Article 39. 

In that case the person challenged nust leave the court-martial and 
the legitimaoy of the reasons for the objection shall be considered 
after article 21 or para.. 1 of article 30 has been applied. 

.Article 40. 

It the reasons for tlie objection are found to be insufficient, the 
person objected to shall again take his seat on the court-martial. · 

Article 41. 

When the reaaons for the objection are found to have been grounded 
the substitute for the person objeo ted to shall take part in the 
bearing of the case. 

Article 42. 

All sealed letters sent to the court-martial shall be opened by. the 
president and the court be informed of their contents at its first 
meeting. 

Article 43. 

It is the duty of the president and all the members to be present 
at the meeting unless prevented by sickness or any other legitimate 
obstacle or 8XCW!led by the president on account of important reuona. 

Article 4lt- -
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Article 41+. 

The president shall decide in wha t order t he c ases are to be heard 
and shall see tha t each is done speedy and full justice. 

Article 45. 

( 1) The def ending c ounsel, chosen or assigned, i s empowered to produce 
a t t he s i tti ng everythi ng that c an be consider ed t o have any rela.tion 
to article 33, the prescribed procedure in general and the detence ot 
the accused. 
( Paragraphs 2 and 3 deal with the prescribed costume of a barrister 

or defence counsel and disoiplinary measures to be taken in the oue 
of misconduct on counsel's part ). 

Article 46. 

( 1) In oMes bei11g dealt w1. th by the court-martial all documents handed 
in b;t both sides nust be read at the sitting unless it has been unam.m­
ously agreed that the verbatim reading of one or other oan be anitted 
without prejudice and the accused and his counsel consent to this; 
(2) Unless they have been ·read out before the court,and subject to that 
laid down in the last sentence of the previous para.grapb, no attention 
shall be paid on pain ot nullity to any documents to the detriment at 
the accused. 
(.3) Neither the president nor aey member shall accept any doo\.lD8ntary 
evidence except that which hes been lodged in the proper way. 

S~OND PART. 

Chapter 5. 

On the investigation of the ease at the sitting. 

Article 47. 

( 1) The hearing of the case by the court-martial during a ei tting ahal.l 
take place in public on pain of being declared null and void, unleaa the 
court for important reason at public order or decency, which reason JJLU1t 
be stated in the minutes, orders that it be wholly or part~al.ly heard 
in camera. 
(2) For reasons of military discipline or subordination, which reasona 
must be recorded in the minutes, the court-martial can wholly or part­
ially forbid t he presence during the hearing of any case of any soldier 
below a cerj;ain rank. The presence of a minor can also be wholly or 
partially forbidden in the general interest. 

Article 48. 

( 1) . The president of the court-martial shall direct the exa.minat1on at 
the sitting aJ'd give the necessary orders. He nrust see that no queationa 
a.re put w1 th the intention of obtaining statements which odnnot be eaid 
to have been made freely. 
( 2) The president shall maintain order during the sitting. It the acouaod 
makes a disturbance and is warned in vain by t he pr esi dent, the court­
martial may order his r emoval from the auditorium and, it necessary, hie 
&3tention in custody while the sitt ing takes pl ace. The hearing of' the 
case shall then proceed as if t he accused wer e present, oounael tar the 
accused continuing his defenc e. If a witness, exper t, interpreter or 
any ot:1er per s on present creates a disttn'banc e or gii\l'es signs of approval 
or disapproval and i s warned in vain by the president or does not follow 
the presi dent' s order to l eave t he court, the l atter may order him to be 

removed and kept• 
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removed and kept in custody while the sitting 2.a.s·r.:::; ._ 
(3) The secretary of the cour t - martial shall k ce:r mi nn t s.:s of the sitting 
in which everything bearing on t h e~ c a::.;e :o .w.1 1 b .re·:;orded as it occurs. 
Thel!le minutes shall be approve d by the pres ide :, t o.nd secr etary; 
paragraphs 2 and 3 of article 139 a r 0 eql · -:..:!.y a::,01-"Lc a bl e hcr0 , on the 
Wlderstanding t hat by oldest me .. ber :.i. s w ,de:cs t,Jv t..1e o~_dest member who 
judged the case. 

Ar t i c l e 49. 

(1) It the aocused is under arrest i t shal l !:' ·::J d.~e t a.ed a.; t , e first 
sitting of the court-martial, i n accordanr;e wi.-!:i:. t n<J .i:)r os ac n t or's 
reoamnendation, whether the na ture anl ci:rcur.1:J tm:ices o~: -+.;hv c ase demand 
that he be kept under arrest dur i ng t he p roc.eE:&.tr:g, (;r not . 
(2) '!be court-martial may also order the D.cc ed t.o be a.:isch artSed :Cran 
arrest during the course of the proc e0d.:.ngs 1!10-t 1cr the pros :;.•cutor 
rec0Illi1ends this or not. 
(3) Should the court-martial discharee t he accus o:::d :' cor,1 arr-.:s t the 
prosecutor shall immediately t ake t 1:e nec cssx :y s ~;eps to thi. s effect. 

A.t·tic l e 50~ 

If the accused is under a..--rest he sha.t..1 ·,r:1,: n ;;·1e L" in s 1•ro !::'. ~nce is 
neocessary be brought before the co-u:.:- t~·ma:c tL:.l :m1J01. c 2. r>s e f;ua.rd and 
be taken back in the same 1112.n.·10:r.. 

Artic l e 51. 

( 1 ) If the accused is not Under arrest the c our t - martial may order him 
to appear before it whenever h j_ s presence -; s noc ,::e~sar;v. T-r. i s then the 
duty of the accused to obey, but should h0 not oo so t he oourt-martial 
can order that he be produc ed or arrested . 
(2) The oourt-martial can also dt:ring the course rJ!: t h L' c:. t tJ.ng , if 
oiro\UllStancos such a s f ear that h e c;:;:.: c..po mLl.:,.-:: t :. .'... s acYisab2.e , order 
the arrest of the accused -whe ther 1;his ts rcr. c~:..r,llmJed by tht.3 prosecutor 
or not. , 
(3) Orders for the arrest i:; b..D.J.1°t~x o,:mt ed by -tt0 :;.,:cosecut or i mr,1ediately 
after they have been issued. ~ 

Arti.cle 52. 

If an accused fails to appe<U:" b1.:;'i:'0rJ +):1v c ::iu.rt-r,lcl.'r: t :i al the inquiry 
oan be continued by the lat t er i l his abs vXG nr '.JV-i dcd i.l1a.t 5i::is .,!;oi. lv· 
possible in the opinion of the cwr t -1:~rti.::.l a.rv:l 00s n o t harm the 
interests of the accused. 

Articla 5.~. 

( 1) As tar M possible the ::.nquiry sh all. be c on t i Lue;i n.:rr ing the sitting 
without interruption. If t he s i t t .n~ i s i n t er n.rr, t.ec. or susf, ::.:.1ded the 
reuon for this shall be noted i n t he min•.i t es, 
(2) In all cases where the inqu.i:r.y i s intern .. L ti::d or _:_ ::; 1.:uspcnded for 
a certain length of tirae, the v e r-bal anno1.'.nCcrnen i'. b, · the }>r e::, j_dent to 
all witnesses, experts and inte pre te r s preson~, ·::,f t he t· .me whe n they 
Jil.18 t again be present at the si t ti ne shall c ou r. t a ::, t ~ ·, _ ... · · ~:: .. 

- Ar tich.: 54. 

(1) '!be president shall open the inquiry by hm -in :__ -::: · .. ... 1~ .._, c::.lled. He 
shall then ask the occ us od hj s f l r s 'v nar,10 or nam-.;s , s 1··n ....l·'1<- ) :igc _, place 
of birth., profession and where-; domiuilea an-:l c ;·.arr,, c.: . li ;n to p ay attention 
to what he is- about to hear. 
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(2) When the sitting has started the prosecutor shall inform the oo.i.rt 
ot the charge brought against the accused and then state his oaas. 
(,) Tne president shall then ask the accused if he confesses or deniea 
the faots he is alleged to have com:u. tted. 
{4) Both the pro'secutor and the accused shall state what wi tneases tlave 
been sumnoned by them and who they wish to have h0ard. They can alao 
request that witnesses who have come forward voltmtarily be heard, 

Article 55. 

{1) The president shall then order the witnesses to retire fran the 
court-room and to remain in the room reserved for bem until sud. time 
as they shall be called in to testify. In special c ases the president, 
with the oDMilt of the prosecutor ,""1:-Y allow a vii tness to ;ri. thdra;r until 
a certain time before making his statement. 
(2) It necessary the president shall take steps to prevent the w1 tneaee1 
ecmnunioating with each other before they have given their evidence. 

Article 56. 

The president shall then proceed with t he examina ti.on of tho acouaed 
and wi tneeaea in aey order or s equence which seems advisablei to him. 

Article 57. 

(1) When the accused is being examined every endeavour shall be made to 
find out whether his statement r ests on his own knowledge or not. 
(2) After the ~used has made his statement the members of the court­
martial and the proaeoutor shall be allo\1ed to question him. Counsel tar 
the defence ma_y request the president to put certain questions to the 
800Wled. Questions ~ also be put to the accused during the further -
course at the trial. 
(3) '!be preaident can prevent that any question be answered. 
(4.) It the statements made by the accused during his examination at the 
sitting agree with those he made during the general investigation, the 
miJ'Ulte■ of the sitting may refer to the investigation report. 

Article 58. 

(1) Each witness shall be heard in the absenc e of the others Wlleaa the 
president, whther or not at the demand of t he prosecutor or at the 
reque■ t of the accused, considers it advisabl0 to confront one or more 
at them. 
(2) '!be president can order the accused to l eave the court so u to 
question one or more witnesses in his absere0. In that case the aocuaod, 
on pain ot nullity, shall immediately be inforiT1ed of what he.a happenecl 
wt" le he was not present a.nd only then shall the inquiry be proceeded 
wit.h. 

Article 59. 

(1) The pre■ident shall nsk the witness his f i rst names and surname, 
profeseion, place of domicile and also whet hc;r he is a blood-rel4tion 
at or kin to the accused and i :.'.' so in what degr e e , 
(2) The witness shall then be questione~ 

Article 60. 

(1) When making a eto.tement the witness llll8t as far M possible 
-~ give the reaeona for his knowledge . 
(2) After the witness has nade his statement momb.Jrs of the court-martial 
and the proaecutor mny question the occused. The accused may then 
:req,ueat the president to put c ertain questions t o th.:, wi tneas and the 

wi t nese can aleo-



witness c on 'l.] ~ " 00 que tio nec. d.uriI th1., :'urthcr -.; ours c of t l10 
proceedings. 
(3) The pr c::sident c a.n p :::-0 -,nt t : -;; a.ny question be unswer 0d~ 
(4-) If t he sta t 1..:1,1•;r, t s r.-:.., e by ";ho \!i tness during hi s exor.-tlna.tion a.t tho 
ai tting agr ee , ri tl1 thcs•J r.nJ.e oy hir.1 during the general invc.:s tign.tion, 
the ri1inu t cs of th e si -t-tin3 Lk y r efer t o t he i !lv (.; s ti~o. tion r oport. 

Ar:L l c 61, 

(1) Unless tht..rc is ~ / r-.; •.it< on ~o t·,o r. ontr::ry n.nsw0rs un~. st11tementa 
ma.de by a wi tn'-·s~ d,;..~:.n[; ~ i-.: .,-_ \··:Lr.0 ~hcll bo stru::-..g-:;hened by him on oath 
sworn before ":::.:: p r P-<::. ·1,'; .s ..i.".i i d'.),;rn :! :, o.rt.i.c lc 54- of t he Revised 0

Mili tnry Lcgo.l ~ace ' •.:.:-e. 
(2) The pro,ri ~~ n ~1s cf t !1n •~~·e r ec.: on C'riui nnl proL•odu~o with r egnrd to 
the a.dmis:,i on o-:': p~r...,o:ns t o 3"iv1.. mr.i..cl n;:; o:r , nforrnation arc equnlly 
applicable: h er e . 

L N.B.: Fo~ a ~· \ :,~ :-e: \.., c•-;-:isd 2'.ii.J :i tory I.'0gn.1 h.x:edure s ee under art: 2J 

After !:he \"ii :~m,~ ~ i1c.:.., rr.a.l•~ ::i.i.s s t::i. t i..,nen-:; he s i1ol.l re;main in the 
court-room 1ml 1.:: s s i !: s p -.; .:- ·L:..: l~::t~us -:he presi d0 .t :u:!.o,·rs hira to retire, 
ordering him i f ;, ,"', .dDS " .. :Y ~:e, t,~ f::.L:::ent. go.i n in th --: court-room at a 
oor~a.in ti r,10. 

If 11 wt tne:::s 1 1t:c h ::i.s to.h:0r. ·r.il, .. 'l t '.1 during tl "' p c~i11 • .:iJi1.i.nnry irwestfg­
ati.on dies , or i 1: t t10 0:'.=::.ni o:1 01' t,;1e ('OU!"t-m,:u-ti.o.J. -::l.oes :.ot need to 
a.ppenr o.t th~ ::: :.. t',:.. nr~ ; ·, L:; :::·o::- \)1' st-..ter.icnt con be noted ns having been 
made there. 

( 1) With the uxc aptio!1 o2 that, 1 .c. .:i. uom,. ::.n. a r-ti ,::: l 60, pnrngraph 1, 
tho.t whi-::!1 i s l o.id d'Jl.m L1 t id.s .:r.o.p~e ::- r egn:-ding wi tncsses and their 
statements i s cquo.lly c.ppL,.: t! b}.c: -!;o expcr:s , 0.xc ep t tho. t before starting 
opero.tions +.he r..:xpo::.~ ;s s'.10.:.l S'. ✓ C: . r c,n O<lth :. n ncc or d:mc e wi their 
religion th.:i.t ".;hey will Bi .v e t ;rn court n. :rop,Jr-!; in a.cc ordru1ee · vr.i. th their 
conscieneo. 
(2) Sto.tenmnts 0...'1d '!'\;;!port;:; mo.d0 by exp-.;rts shn.1.J. b0 bcc or,tpanied by their 
reo.sons for s nr.1e, 
(3) The s ;:une p vrs o:1 0 n n !J0 h..:ru: c.i 11~ v i t noss and a:x.pert . In that case he 
shnll also sweo.~ -i;he: oo.th ::o.r-cpvr i,o witne sses before mnking his statement. 

No a.ttention :::ih U be paid un .Dain of nulli ty ·';o o.ny dooumonta 
which miGht be c:i :: r i ;;iAn+r 1 t0 t :· • .:: J.Ccu sou. 1mJ.t.ss t hey ore r ead out or o. 
shore summary o. t hei r c o::11:or.t s [,i :; e n, 

Artic1. e 66. 

(1) If an nccuscd cioti& no-f:. t:.:viL 1•3t'U1d D,:";;ch tho i -:-!r1ui:ry ..,hall not tolce 
~lace vr.i. thout nn i r t e .;:-c, ~u::- bt::i.ng present. 
(2) If a. ;-r.i. ";ness doe not uncltJr3t [ nd Dutch, his oxer:d.nation s hall not 
tolce plnce vri th ::m.t o.n ir.tc::rpr ; t L·:· being p r esc-nt -
(3) Before n i r.tc:::: .. ,t u:::- etc.rt his nctiviti es ho sha]l S7C£1.I' on oo.tn·· 
according to hi.z r e~.:[,.!.o, t h t ho v:i.::.l well nncl truly ncg_ui t himelf 1bt' 
the t 11sk t o wh.;.c . r.c hm, be~ . •.·~ dhal a.nd not ~ev c:o.l !lnything connected 
with it t o o t i10 -:-- s . 

l~) In c ases where-
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(4) In oases wher e o.n interpre t er is needud on bcho.lf of an acoused no 
attention sho.11 be p~id on p ~in of nullity to a nything said or road out 

o.t t he sitting which rnie;ht lM d0trimtmtnl t o th u nccused wuess it is 
als o interpre t ed for him. 

Article 67. 

The president sho.ll, if nec essnry, show the occused and witnesses 
objects ..-mi.ch ho.ve been pr oduced as exhibits and shall question them 
o.bout these. 

Article 68. 

( 1) If' the court-mortial considers it necessary ;o have on inspection 
on the spot or hear wi tnesaes elsewhere than in the court-room, it oan 
suspend the case for this purpose, a nd order tho.t the sitting be 
tanporarily transferred to tha t spot. 
(2) The oourt-r.w.rtio.l is empovmred to enter any place, as also are suoh 
persons whcrn it r,10.y nppoint. 

Article 69. 

( 1) If f'ran the inquiry circUiilB to.nct:s become known which were not ~ 
ed in the charge appel\rlng in the decree convening the oou.rt~nl and 
which as o. result of the lo.w could mean a severer sentemc& being i11iP(19111 

the prosecutor is then empowered t o bring this chur[:;e verbally. 
(2) If a.port f'rcn t he co.se mentioned in the pr0vious para.graph the 
prosecutor considers thn.t the charge should be o.l tered he is anpowered 
to do so even should it result in changing the chnrt,e of a no~sh• 
able act into that of a punisha bl e net. 
(3) The prosecutor sho.11 infonn the nc cused of the altered charges 
mentioned in the previous po.ragr aphs ofter which the president · shall 
give the nccused an opportunity t o express himself thero nbout, foiling 
which the court-mm-tinl may pey no c,ttention to the nl tered cb.o.rges. 

(4) If the o.coused c o.n comr:i.nce the court-martial thn.t owing to the 
o.lterations made n. p ostponer,1ent is nccessnry in the interest of his 
defence, the inquiry sho.11 be suspended for a c ertain length at time. 

Article 70. 

(1) After the exorninntion ho.s ended the prosecutor may address the 
court o.nd after ha.ving r e ad it o.loud shall present his d~onnd to the 
oourt-rnartio.l. £In Dutch Law the prosecutor delTlll.llds that !l certain 
sentence be pronounced by the courtJ · 
If o. punishment or measure is asked for the der:in.nd shall describe it and 
also state whnt punisho.ble act ho.s been conmi tted. · 
(2) The o.ccused may then r2;ly t o this fin most cases the accused will 
leave this to his counsel_/, the prosecutor may answer, nnd the accused 
shall in every crurn be o.llowed the 12..st word. 
( 3) If Elf'ter this vri tnesses or experts are o.en.in heard or d~umente • read 
out once more, or the accused interrogated further, the prosecutor and 
counsel for the defenc e mey speak ago.in immedialely n!'ter this ue pres• 
crlbed nbove. 

Article 71. 

(1) Everything authorised t o the accus ed in this ch pter is oleo 
authorised to his c oW1Sel. . 
(2) If lU\Y subject has not been provided f or in this chapter the relevant 
procedure prescri bed in the dccreo for crim;i.nal procedure mn.y be folJ,.owed 
in so for na it agr ees 7tl th the provisions of rrd.litury legal procedure. 

SEX::OND PART.• 
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SECOND P.ART. 

Chapter 6. 

Ar t icle 72 • 

.An investigation may be started wi th r e ga r d t o an accused who is a 
fugitive. 

SECOND PART. 

Chapter 7. 

On the evidence o~ punishable acts. 

Artic l e 73. 

The provisions of cOODon law conc e..,..ning the evideooe of punishable 
acts shall apply in orir.dnaJ ..: ases dealt wi th by a military judge, 
emept that: 
1. the individual testinony of a s ol dier, or ex-soldier concerning a. 

, .•. .s . · .. crime against subardina-+;ion c OCli,d. tted agai mi t hiu may oount aa full 
evidence of guilt. 

2. a sentry wh-e puts forward a plea which on the grounds of one ot 
the articles 48 - 51 of the crir,tl.r.al code would exclude an act 
oanr:d. tted by hin f::-om punishr.1ent, s hall be considered to have acted 
lawi'ully W'ltil the contrary has been made ao~eptable • 

.3. among written documents shaJ.l be understood stater.1ents or reports ·by 
public official.s or legal bod~.es in t he Netherlands, Surinam or 
Curaqao, in so far as s uch docunen:s acc ording t o the law of that 
land are recognised as written dccur:ie nts in criminal. cases, also 
all those which in accordance 'l'ri t h article 7 of the Revised Military 
Legal Proc edure are r.1ade out on oath of of f ice by an officer or 
warrant officer. 

Artie l e 7 l1 .• 

Deviating fran article 73 the judge may recognise as legal. evidence 
all documents produced at the sitting and all statements wherever made 
and ascribe to them such conclusive forc e as he thinks they fnB3 possess 
it, in his opinion, the particular circumstances under which the war 
crime was oaiui tted or in which a piec e of evidence would have to be 
f\&l'nished would form an obstacle to the further production of evidemo 
or would result in an inadraissi ble delay i n the t ermination of the case 
should this further evidence have t o be produced. 

Chap t er 8. 

On the sentences and the carrying out o~ srune. 

Article 75. 

( 1) The court-1Mrtiol shall ,proceed to pass and prornulga te sentence within 
t'ourteen days after the clos e of t he inqu,: cy a t thu i t t i ng. 
(2) The court-martial shall deliber ate t he crurge mentioned at the toot 
at the order of convoca t i on, and about vmat has or has not been proved 

duri~ t he invest-
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during the investiga tion a t the sitt ing r egarding t he aots, the 
qualification of the same , tha t which has been proved aa to the guilt 
of .the accused, and what punisrunent or puni shrnents prescribed by the 
law are to be awarded. 
(3) If a verdict of guilty is brou ·,ht in, the punishraent appointed tor 
that act shall be awarded, 
(4) The court-martial shall ac q_ui t t he accused if it has not been con• 
vinced by the l egal evidence t hat t he ac t "'.'..: :'.'.t. .which he is charged waa 
ocmni tted by him, or thinks tha t the act or acts are not punishable, 
or considers on othe r grounds tha t n o.:.·right t o crininal proceedings 
exists in this c ase. 

Article 76. 

The president of the court-lilartial sgall put the question ot the 
verdict to ea.ch member, starting with the youngest and giving his own 
opinion last. 

Ar t icle 77. 

After this the president s hall arriv e at hi s conoluaion according aa 
to whether there is unanir.rl. ty or a cle .:.r ma~ o:·.:. ty, or according to t.h&t 
demanded by the nature of the ca se and t he provisions of the law. 

Arti cle 78. 

The jud2}llent shall next be f r amed in agr eer,1ent wi. th the oonoluaion 
arrived at by the president, and t '.1e~1 s uE1r.1ed up and confi:rmed by the 

. court-martial. 

Article 79. 

( 1) 7:'he judgment shall contain the name and s -...rnar,1e of the accUlled, his 
~ge, ,. place of birth, office held by hi.r.1 and h~.s ·regimental roll number. 
(2) The reason for the verdict must be given a nd the offence stated, 
together with &ny ~ircwnstances whi ::h in accordance with the law give 
rise to a severer or a. lighter punis hment being a.warded. If in connect• 
ion with the same offence a di sciplinary punishJnent has alreaey been 
inflicted this must be mentioned in t he jud@ne nt. · 
(3) It nust further contain the decision corae t o by the court~tieJ. 

. in connection with the points me ntioned in arti cle 75 and al.so; in -cue 
aen~ence is passed, those articles of the l aw be i ng applied a.rd . the • 
iunishment or punishr,1ents to which the accus ed is sentenced. ~ · : · 
(4-l. I~ shall also contain the narnes of those by ·.vhom it was passed, 
together with the reasons which may r,uike it i mpossible for one . er mon 
of them to be present ·when s entence is pror.r..ilga. t ed or to sign :tne 
judgment, and also the name of tl1e secr e t ary 1T110 was present in · tho 

. OOijJ)Oil-room and when sentence was pr om1.1;.gat Gc. 
(5) The decisions concerning all ,.:;he c.:Jc.:u sec. i ... p l:.ca t e d in the same 

..,. Q&ae and, as a r esult, s ente nc ed a t th(j sarae time , shall.be canprisecl 
in one and the sar.1e judgment • 

.Article 80. 

fjJeals wi t!rtwanding ·back of objec t s \/h:..ch have ::erved al!I evidence J 
Articl es 81 - 84. 

·-'" .•• 

\ §te.y down fonnali ties in c a5c of a d 3.,~h sent0Y1ce J 
Article 85 . 

( 1) All sentemes must be pronounced publicly J. ). ~lv" :presence of the 

prosecutor and• 
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prosecutor and in :full court-martial by the president of the oourt ~ 
has passed the s entence. 
(2) The presence of the accused is not requisite when sentence ie 
pronounced. If sentence i s passed during his absence the secretaq ot 
the court-martial shall i rrnedia t ely s end hl.Iil a true copy of the 1811ten90 
and shall make a note at the foot of the s entence that this haa b1F1 dODCe 
(J) If the court-martial c onsiders it necessary or desit'able it ~ 
order that the s enteroe be al. so r ead out at such place as it may crdGr 
and by that authority which i t shall appoint. 

Art icle 86. 

(1) Sentences shall be executed as soon as possible after they hay9 -.n 
pranulgated unless ·the condemned person expressly desire8 that tho 
execution be postponed while a peti tion for raercy is being considorod. 
(2) In this latter case the c onderan0d person may present an opon PltlL~ 
tor mercy or have it presented by the s ecretary of the c~aJ, 
within eight days of sentcn~e having been pronounced. 
(3) The secre tary shall carefully not e the day on which suoh a petj,t:1on 
was sent in and shall info:!'ln t he prosecut ~~~ of the same. 
(lt-) £"Deals with the forwarding of the r equest J 
(5) The presentation in good time of a pe titi on for r.-iercy shall r@ault 
in the execution being postponed. 
(6) Subjeot to that which is laid dO\m in the following paragraph the 
ooUrt-martial, the prosecutor and the Suprene Court sholl advise on the 
petition for raercy. 
(7) The attorney-general sha.11 be h~o.rd by the Supreme Court with. nga,d 
to the petition far mercy: 

1. if it conc erns a death s entence: 
2.it the court considers thnt iraportnnt questions of policy in r,aQl'Cl 

to prosecutions make such desira ble and 
3. if the attorney-genern.l has previously informed tho court of~ 

desire to this effect. 
(8) and (9) LGive further f ornalities to be observed 7 
(10)It the petition is rejected, the carrying out of the sentenc1 pl1 

toke place as soon ns possible. 
( 11 )Deviati ng from thnt laid do-wn in this article in this reepeo•• tho 

putting into effect in tine of war of s entences which do not 18'Z7 
the death penalty shall. not be postponed by the presentation ot o. 
petition for mercy. 

Article 87. 

(1) It the condemned person has not sent in o. p e tition for merc7 81 
mentioned. in para.1, article 86 or if, having stated his wish to do ao, 
he haa not sent it in or caused it to be s ent in within the tirno JJ,mit 
epeoified in para. 2 of the s ame article , the carrying out of th@ DIP.,. 
where the death penalty is ooooerned shn.11 be p ostponed by the Miei~ 
o.uthori ties so as to enable the Governor-Genern.l to gront a pardon. 
(2) '°'-tlla.11 ... ·ettept the secre tary of the court-martial shall send tho 
relevant doouraents in the case to the Supr<me Court of Jus tioe ot iho 
Netherlands East Indies, and this shall then proceed to act ae pr-'1-
in the preceding article. 
(3) Paragraphs 9 and 10 of the preceding article both o.pply equal.17 ~ 

Article 88. 

(1) The executicn of the sentence shall be done by or by order ot ;ho 
prosecutor whose duty it will be t o s ee t hat t he l e t ter of the~ 
is strioktly o.dher ed t o. 
(2) To this end the s ecretary of the oourt-nnrti n.l shall send the 
prosecutor an extract of t he judgment c onto.ini ~ the name, surnamo, plSQO 
of bir~, age,military charge and r egis t e r ed number of the nccuaea,1 lho 

decision arrived ~t-

j • .-
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decision o.ITived at by the court-~artial, date on which the decision 
was made, names of the judges giving ju~ent and day on which sentence 
was prcr.rulgated. 

£ Deals with c osts J 

SECOND PART. 

Cho.pter 9, 

On the c os ts. 

Article 89. 

SF.COND PART. 

Chapter 10. 

' On the aid to be granted in the execu~on ot aePte~ i 
decisions and pay ~ ~8 • 

Article 90. 

L Deo.1.a with the above. J 
THIRD PART. 

Article 91. 

In time of WDr the Gwernor-General CM nppoint one or more field 
general o ourts-marti al, or he may charge the oorra·.ianding otN.oer "'4:o mElke 
such an appointnent, either f or the duration of the wa:r or 401' a oert.o.lri 
length of time, or whenever the needs of the aervice ~ eoJ.l for the 
samo. Such a court-martial c o.n also be o.ppointod ~ --the aemtory 
of the Neti:lerlands East Indies in time of war. 

Article 92. 

These oourte-martial shall consist of thre~ ra~bera, the president 
included, o.ll officers. 

Article 93, 

The president must alwo.ys be a s enior officer. 

Article 94. 

( 1) The preddent and members of t he n1M ~~rre~~oV~~· 
to the nrrzy corps, or from the general sto.ff or other corps belonging to 
the ann.y, if the duties of the o.rmy corps do not perrni t of the re414ate 
nur,1ber of officers for the court-r.iartial being wi. thdro.wn frorn active 
service with the c orps. 
(2) Article 15 applies equally her e. 

Articles 95 nnd 96. 

L Deal with the s eo.t of the fi eld general courts-mnrtinl.J 

Article 97. 

Tha t l o.id down in this procedure f or ordinory courts-martial 1a 

egually applio~ble• 
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equally applicc. '1l e t o fi eld gener al courts-martial unless otherwise 
le.id down in this part nnd i n s o for as it is in accordo.nc e w:i. th what 
has been' decreed in this p nrt. 

Article s 98 - 1 CO, 

[" Deal w:i. t h the nppointment of prosecutors e tc. J 
Article 101. 

Before t hey can be ex ecut ed all s entenc es pr onounc ed by t he fi eld 
general c ourt-marti al shall be pr esent e t o the c ommanding general · -.. . - ~· 

t . ... , : -: . · in order t o obtain a fi at of execution. 

Article 102. 

( 1) As s oon as the fiat ,'of ex ecution mentioned in the previous article 
·has been granted, sentenc.es passed by the field general court~martial 
sh.all be promulga ted a i:id, attention being paid to that laid down in 
article 87, put into ef fect. 
(2) If in time of war contact with the Govenior-{;eneral is completely 
cut off and the commanding general c onsiders the carrying out of a 
sentenc e where the death pcnn.lty has been i~os ed t o be irrq>erative, this 
may be proceeded with without the Governor-General having had the 
0pportuni ty of showing cleri1enoy ~ 

Article 103. 

The original s ente m e with n.11 the documents belonging to them shill 
nevertheless be s ent t o the Suprer,.c Military Court of Justice as soon 
as possible so tha t they may b e kept in the r ecord-office of the same. 

Article 104. 

( 1) If the c ·orranandi.ng general has r easons f or not granting the fiat 
of execution of a sentenc e passed by the court-martial, he shall inform 
the court-raartial of his obj ec tion t o the said sE;;ntence s o that it may 
consider the r.1at ter furth er and, s hould it agree , alter the sentence 
accordingly. 
(2) In cas e the court-martial decidha tho.t it must uphold the sentence 
as pnssed the comE1D.nding genern.l mD.Y suspend its exec.ution on his own 
responsibility, but he must bring this fact t o . the a tte ntion of the 
Governor-General o.s quickly as possible . 
(3) In the event Of the Governor-Gener n.l judging tha t the senteooe ought 
to be carried out he shall r e turn it t o the c o1lli ,ianding general with 
orders to provide it with his fi a t of execution. If on the other hand he 
al.so shall ob ject, or if the c n.se s eems to him a doubtful one, he shall 

.. ~E;nd the s entence wi. th the docume nts of the trial t o the Supreme Military 
Court of Justice which shall deal with the matter and pronounce on it 
as it thinks fit. 

Article 105. 

It shall be the obligati on of the fi eld general c ourts-martial to 
see tha t the fi el d gener al prosecutor c arries out his duties in a proper 
.fashion and should he prove t o be l a.eking in this r espect t o bring the 
fact t o the notic e of t he c or.u, anding general n.s speedily as p ossfble. 
It will be the duty ·of the l a tter t o r eport the s ar,,e a t once t o the 
Governor-General who will proceed t o take aui t a bl e meo.sures. 

FOURTH PART. 

• 

On t crrpcr ary courts-.mn.rtio.l-



On tempor ary c our ts-martial. 

Artie] e 106. 

(1) The 00W:1anding office.::- c an appoint a. temporary cour~tial in ~ 
t erritory where a state of s i ege ha s been decl~.~d. This sh.all consist 
of three off icers under is c o1:1 and including t he ' president who nuet be 
a senior of f icer if possi ble. Such a court-martial can also be appointed 
in time of war outside Ne t.11erl nds East I!ldies territory by a military 
a.uthori ty er,ipowered t o do s o by t e an,w cor.1ma.nder. 
(2 ) Article 15 applie s her e equally. 

Article 107. 

( 1 ) He shall also appoint someone t o carr y out the funotiona of prosOO\ltor 
and if possible a lawyer shall be selected for this purpose. The 
prosecutor shall if nec essary be assisted by one or more deputy 
prosecutors who shall exercise their powers under his responsibility 
and be appointed in the sa.r.1e v, y as h e. 
( 2) Should there be no officer · or nont-com.-id.ssioned officer aui table to bo 
appointed by the commanding of fic er ~s secretary t }1e prosecutor shall 
act in this oapaci ty also. A cor:_Jor c.l does not cou'e under the term non. 
COJni,1issioned officer r.1enti oned L t hi s paragraph. 

Ar tic l e 108. 
if possible 

The cccu,,and.ing officer shnH , ir,lr.lediatelf;" inform the Govoarnor­
General and the Supreme Mili ":.a-::y Court of Justice of this appointment. 

Artic l e...., 109 - 114. 

L Give sirailar provisions f OT t ~~o:rary courts-r,,artial aa laid dorm 
in articles 91 - 108 for fi eld ge!.e~ al courts-martial J 

FU ' .'...'i P_RT. 

On prosecutors and s ecre taries at t ached to 
mili t ary courts-nartial. 

Articles 114 - 117. 

£ Deal with appointnents and duties of the above. J 
Article 11 8. 

The prose-., 1tors, under t 1: e general supervision of tho .A.ttornoy• 
General t oge tner with that of t he c or. ·:iand.ing officer in the r.dlitary 
ccimnand in which the court-marti.oJ. i s set up and ti.tie officer oomnand,1ng 
the garrison of the r esidency ::.J"'.. v.:1ich it sits, shall auperviae tboao 
military penal establishments rrh::.ch are t o be f ound within their 
jurisdiction and see that de t ained. persons and prisoners ar~ kept aato, 
properly treated a nd provide with vrhat is necessary, end that the 
provost-segeant ute in t.:: ·· 0rd:-.:"'..':' " '-"•-:·:_';h the law. 

L The rest . of the articles deoJ. vri t h adr.dnistaative duties, oathe, otQ. J 
By order of t he !J i.eut .nant~overnor~eneral ot tho 
Netherlands ED."' t .:noes , 
The acting> 1 "' t c: c-r.etary to the Governraent, 

E. O. van Boetzelaer. 
Issued 1;he 3rd Ausust 19~ . 
The acting 1st Secretary t o the '..o-.-0:-..· .1ent , 

E.O.van Boetzel a r. 
Index• 
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On temporar y c ourts - martial. 

Articl e 106. 

(1) The oornn anding office:- can appoint a temporary oourt-ca.rtial in Ui¥ 
t erritory where a state of siege has been decl~.~d. This shall consist 
of three officers under his c o ,1 and including the ' president who nust be 
a seni or off icer if possible. Such a court-martial can also be appointed 
in ti1 e of war outside Netherl nds East Indies territory by a military 
authority ernpower ed t o do s o by the arr;iy c or.1rnander. 
(2) Article 15 applie s her e equally. 

Article 107. 

( 1) He shall also appoint some one to carry out the funotions of prO&OO\ltor 
and if possible a lawyer shall be sel ected for this purpose. The 
prosecutor shall if nec essary be assisted by one or more deputy 
prosecutors who shall exercise their powers under his reaponsibil1ty 
and be appointed in the sar:ie v,ay as he. 
(2)Should there be no officer · or: nont-norn,itl.ssioned offioer suitable to be 
appointed ·by the commanding of fic er ~s secretary t he proseoutor shall 
act in this oe.paci ty al.s o. A c or :::,orc2 does not coue under the term non. 
com.·.iissioned officer r.1entioned i :1 this paragraph. 

Ar ticle 1 08. 
if possible 

The ccr.uaa.nd.ing officer sha.ll , i r:ir:iediatelt;" inform the G09'8rnOJw 
General and the Supreme Mili :-.a-::y Court of Justice of this appointment. 

Artic l e::. 109 - 114. 

L Give sir.d.lar provisions f OX' t -,Mpo:rary courts-r.1artial as laid dorm 
in articles 91 - 108 for fi el d ge~_eral courts-martial J 

. r­
~ 

FIY!.'..'-! P_i\RT. 

On prosecutors and secre taries at t ached to 
military c ourts-nartial • 

Articles 114 - 117. 

£ Deal vii. th appointnents and d11ties of the above. J 
Article 11 8, 

The prose._, ltors, under t ',e gener al supervision of the Attorney• 
General t ogether with that of t he c or; ·,mnding officer in the r,u.litary 
ccimnand in which the court-marti.al i s set up and the officer oamnand,ing 
the garrison of the residency ::._r :'..1ic 1 it sits, shall supervise thoeo 
military penal establishments Hh-.;_ch nre to be found wi ~hin their 
jurisdiction and aee that det ained persona and prisoneis ar~ kept aato, 
properly treated and providecl wi th vrhat is necessary, and that the 
provost-aegeant '8.Cbte in t.::: .;;vrd:r·•_n,.. :w:-;h the law. 

L The rest of the articles deal Ylith adr.u.ni.stnative dutiee, oat.ha, otQ. J 
By order of t he !.;i eut enant-Gwernor-General ot the 
Netherlands Ea<-t :c no.es , 
The acting:- 1 c-t f.cc:r,.e tary to the Government, 

E. 0 . van Eoetzelaer. 
Issued the 3rd Ausus t 19/.li6. 
The acting 1st Secretary to the '.-O-,·e1· ,1ent, 

E.O.van Boetzelaer. 
Index• 
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U N (T B D NAT I O -. S ! A R Q, R Ill B "'s C O )()(I S ~ I ON. 

PROGRF.SS RIPOBT OF WRR CRIMES TRIALS PROli ~A AVAII.lullB ON IIAR(Jf 1 ST I 1948. 
. ! 

' BUIDPE: Co·.mtries whose reports comprise •CD.ses tried Accuaed involved Death Iq,ri.aormwnt. 
wtl.!' "lrir.ina.16 only. 

·JLi;;ed ~ tntes: USFET~ 489 -1.,672 426 990 
USMET 

:Britain: BAOR 274 909 214 437 
00' & BTA . 

Frrulce: 117 427 151 234 

Ct-ee'le: 6 11 3 7 

.tlt. ~herlan:ls: 2 2 2 -
Norway: 74 74 18 48 

Po~: - 296 75 173 

YUa.:>slavia: 5 79 63 16 

-
TOTJJ.,: - 3.,4-70 952 1,905 

EUn'"...:: Country whose report shows war 
criml.nr-.ls &: co1 laborators combilled: 

Czt.Ohoslovalia: - 18,496 362 13,969 

:"'lR~: 
U..i:i ted States: 202 574 140 380 

:tirit...in: 388 1.143 305 718 

J..us-f:~.: 259 769 1}8 397 

Netherlands F.ast Indies, 175 308 102 199 

. 
TOT.AL: 1.024- 2,794 685 1.694 

_ i I 

MISC. 125. , 

)(arch 22nd., 1 948. 

Acquitted. Remarks. 

256 as at 1. 3. 48. 

258 as at 1. 3. 4,8. 

42 as at 1. 2. 48. 

1 asat1.6.47. 

- as at 1. 3. 1+8. 

8 as at 1. 3. 48. 

48 as at 1. 1 • 48. 

- as at 1. 5. 47. 

613 

4,165 asat1.11.46. 

54 -as at 2. 5. 47. 

120 asat1.3.48. 

234 as at 1. 3• 48. 

7 as at 1 • 3. 48 • 

415 

L ~ In the , ..._ J 3,470. 
statistical report for lo.st month (.Jtisc. 121) tho figure for the acouaecl involved (Europe) should have been 3,270 !!2! 

-

-· 
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( i ) ., 
Ebirl.v Attempt o t o limit.. t e rieht 

Of Will". 

1 . Thu F'l•.cc of 7ar in I nternational V1.w. 

'L'hc: idea of the e limin '1t ion of ·;;ar · · 3 a 1, e ns of t i E. 

,._tt l E.,Knt u1 inter - s t a te is ut c,s, : nd to a cert· i n extent of 

incluc,:i.ni~ h1.- l r,.i.;:.al:ling of a n l[l)Tes~;ive --,~ r a1 one t h0 offences for 

,-,rh.i.clt ~he rc..;ponsib J_e St 't cs ~,hou l d be held liabl e ca n be tra c ed 

back to ~nc i0nt times . Tr.e C(., nturics-lonr d evelopme nt ( 1 ) r esult ed, 

gcnurctl ly speakine, in tie formul'lt ion of t -;o r1utua lly i nconsistent 

flronolo..__ic · lly earli1.;r , r1hich differ entia t ed 

bot\!eon ju"'t n.nd un jus t 1.:ar ,· '.ind a i m0d a 'i:; 1.,stab l ishiug the right and 

duty of Sto.tcs t o pu nis,1 t he i ni i· t ion of t 1c: l · tter , as ·:,el l a s c rim0 

inoide:ntal to t he i'la r; the sec ond, ,;hi ,h procla.i mc d a n ab ol ut e 

sov cr1.:.ir,nty- of Stat <.;s a nd c onsequent l y ::l. r uvdom fro puni s hment of 

individua l .; rcspon i b L.: for o f e n e c o1 itt-::d in t he m.1.mu of the 

State in conn ction with l a unchin .P.: 'ln c onduct i ng thl.; v;ar . (2) 
The 

cont rov0r.,i~.J. i ssues bt..:.t,::0( n thcs1.- doct r ines produc ed a ki nd of 

com ··oi, fr,1.-: on thl.; one: llr. nd. t h r i ght to i ni tio.t - r..-ar rm.s genera lly 

:wee t L.d •:i.;, one of the ri r:htt, of i:hc: s ovt.:r0 i gn St e t os ; on the ot er , 

t h pr inci·>lc ·.·as o.· ophd rc.oc:O01i sin ~ tht. ri£ ht to puni s h crime :.; 

co nitted ,1 urin . Y:o.r . 

( 1 ) Th oc tinrc of : Flo.t o , Vol . V, St . Au stin : St . Thomas of 
Aq in,t'· ; ·.r:,cl iavdli (1469- 1527); Il Princ i ~ ; Fr . Victoria (1526-
1546) , De iurc BLlli His G.no:cw:1 in bar· aros ; F'r . Sua r e z (1548- 1617), 
Dicputation(:s ; A. Gentili 1552-1 08 , De i ur e Belli ; Grot iul' (1583-
164-5 ) , De i ur c bdli ·,c p tci~, ; ~ r uffe ncErf. · (1632-1694-) , De iure 
n- tur.e et ;rE-nt.iw · E. Vr,t C; l , Le: dr.o it des 1.:en (1758). 

(2) Th, , Pu: ... 01.; Tr0·1tic.:.; of Utn, ht (1713) , of Aqui sgrauo (17~8), and 
of P~ r i s (1763) , contain vxpli il provis ions r e? rcling a nesty f or 
r>vr ~ on.;; . ·ho r,:;, c onoide:r.._ tod·,y · ,s rmr c ri1. int..._ l s . 
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Accordingl y , the institution of ,. " r f ulfi lled in Internationo. l 

Lau t wo contradictor y functions . In t he absenct: of an i nte rn tiona l 

or a n for t:nforcing t he 1 8.\7 , r:a.r rn1s a. 1 cans of self-hel p for g:iving 

cf ect to cla ims ba sed, or alleged to bl; bC1S0d on Int e rna tional 

L~w. This conception of \iar ·,ns int im t e l y c onnec t ed Hi th the 

differcnti tion bi;; t ··:ecn jus t a nd unjus t \iar s . At t he same t ime, 

however , thi s diffcrent i n.tion ·,rt>.s c lL:a rly re jeoted in the conception 

of ,-r r ns r-i. 16gally rt:cognised ins trument for cha.118ngin g and changing 

ri ght s b '.lsed on tho exi stin -· s t a t of Interna t ional La·.r. In the 

absence of n.n int ernat i ona l l E.gislaturC;; nc.r fulfilled the function of 

adapting the l a\7 to cha nged conditions , More over, var rm.s re cog-

nised a s a l t.gally admi ss ible i ns trument for a tta cki ng a nd a ltering 

exi sting riE;hts of St a t es independent l y of t he ob j ective me rits of 

t he a.ttempted ch.o. ngo , tnd Int ern:it iona l Lan did not consider as 

ille a l .~ -, r admittedly ,7aged for purposes of go.ining politica l or 

It r e j e cted , to that extent, the distinction 

be t v,een jus t a nd unjus t ·,ar whi ch was in l ar a na tura l function of 

the Sta t e and a. prerog·tive of i t s uncontrolled sovc rt:ignty. (r) 

2. The Hague Conventions . 

The Hague Conf ~rences of 1899 nnd 1907 a nd the movement 

f or t h · pa cific se t tlement of i nt e rn tiona l disputes ma rked the . 
beginning of the a tte p t s to limit the r i ght of 1:rar both as , n 

in strum nt of lavr • nd o.s a l i:; a lly 1 , c o ni sed means of cmn ging 

l egal r i ghts . 

The cont ractin g p~70rs of Ha gue Conve ntion No. I of 

1907 (
2

) agr eed , i n Articl ~ 9, that i nth case of disputes arising 

(1) ec Oppun'.'lt:ir. , lit.. cit., p . ~ 5 • ., 
( 2) Convc · ion for the a c if'ic Settl m,mt of Int e rm.tionul Di sputes 

ana. ·, 4175, :..9~. 
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• 
out of difft:: r c nces of pini n on _point f.; of f a ct a nd invol vin 

neither honom: nor vita l in t r3r0sts , whi ch the parties c ould not 

set tle by :i.plo:1:-:.tic n o _· iti·,t i on: , hey should , so f "' r a s cir­

c,.1.:ns t n.ncen ':.llc--:, inst itute ·,n Int '-r .-ct , on'll Cor , i s ·ion of 

Inquiry t o e l uci '1tc t l l.:; fa t Ll un '-'rly inr, thE: diffortc-nc by an 

impa rtin. l and cons c i vnt i ous invu stigation, The auty of such n 

Cor!r 1i P-:;i0t i r to invest igat e tht: circwns t a nces of the casG, a nd 

i " su -' c. rt'por t "limit d to a f inding of f a ct " wh ich in lo Hay can 

h· ,v0 "th, ch'tr o.c ter of "·n Arbi tra l :t~ ✓-ard 11 ; the pc.rt i 0 r e entirel y 

frc.;; e a s to thJ e f fect t o b e given to i t s finding (Article 35). 

'l'ht'.:Si:: s t i pul,".tions a r J s till in force a s be t ueen th(, par ties t o 

t h<.1 Convt.mtion, " nd h ·:wu o.l .,o be, '-' n u se n. s a mo - 1 in dra f t ing 

soi - of t he r0cont concili ·.'.tiun treaties , 

Th0 Sec ond Ha o Confere nce a l s o agre ed upon Convention 

No, I II . h.c l tive t o the Opening of HostiJ.ities , In A:t:ticlc I 

of t bi · Crnv 1t ion "Th e: Contrc.cting Powers r ec ogni se that 

llost ilitiv.; ; hT:en t hem mu st not cor , c nce n ithout '.l pr0vious .'.md 

I 

explicit '.r,.· ·ning , in the form of e ither a de cln.ro.tio n of ·.rar , 

giv i n g r easons , or of o.n ultirnn:tum ·..rith ~- conditiono. l d ecla r ation 

of War "• T 1is Con ention h nd n. clearl y ·1i mit1.:d s cope . The 

f a i lure t o observe i t f' provi s ions dov s n ot r ender · .. ,ar ill ~gal; 

neither docs i t t:1k1.., e.--rt\y f r 01 , t 1c: ho ~tilities thus c ommE- nCt;d the 

chara ct r of \lar , 'r he v,'.'. lu'-' o f thi - C nvet t i on has suffe r ed 

much diminution in s uch a~ G number of St , t oe•, int ent up on 
. · the form:.tl '),t •:0e:.r ancl; vf ·~, l'(;~:.cl: Jf tlk sc ,)bli,rntio ns h.'.!.Ve 

avoidin th/ practice of opc:n ing hostili ties , incli tinguist Hble ado:r t eu 

fror:i \inr likc aper tion , ,. i thout , ctua lly deal ~ ing wa r . (1 ) Thus , 

th"' r ~r · of Ita ly with Aby., s i nia j_n 1935 , of J o .. p"n ·.nth Chine. in 

1937, of C1:.rm1ny r ith Pohnd in 19.59 , of u .; "' i.'.l with Fi nhnd in 

th s;' e y e; r , a nd of J (:.p :.in u:i.th thL Unit (; St .'1t C:."' ·in 191+1, op,rnE:d 

( 1) ,co Oppcnhd1 , lit . cit ., p . 236 . 
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rrithout any formal d clurntion of i7D.r. 

At too same timo o. more direct e. tt empt rrns made to limit 

the r i ght of war by Hague Conve ntion No . II ( 1 ) Thi· Conve ntion 

was agre d upon Ytith the intei:., 1 .:;.on of prev nting ~rmed c onflict s 

be t ween , ions origina t ing in n pecunia ry d i spute r csp~cting con­

tract debt s c laimed fr om tht: Gov rnmc nt of one country by the Govern­

ment of a nothe r a s due to it s subj ect s or citizen s , ( 2) Subje~t to 

certa in exceptions, Article 1 of the Conv0ntion prohibited r ecourse 

to a r med forc e a s a l egal r eme dy f or enforcing obli gations in re spect 

of contracts of that no.ture . 

A s iroilnr o.ttempt a t the l vgal limitations or prohibitions 

of recourse t o rrar is evidenced by fu gue Conventions V and XIII. (3) 

The incident s Yrhich occurred dur ing the South African ond Russo­

J apnne se War s gave occasion for the Second Hague Confe r ence of 1907 to 

bring t he question of ncutral i ty within the r ange of it s de libe r a­

tions : Article 1 of the Com·ention d ecla r es t hat the tt,rri tory 

of neut r a l P0 wcrs i s inviol ablE; . When aps:i:l.fying the rights and 

duties of th neutra l PoWtffS :1nd of belliger ent s (Articles 2-4) the 

contracting Pa rtit:s a l so pr ovided tha t o. neutro.l Power must not 

allo.v any, the act s contra ry to the status of n0utrality a nd e num­

erated in Articles 2-4, to occur on it s t erritory, (4) cut agreed 

at the same time that the f act of o. ncut r · l PoH r r e si s t i ng , even 

by f orce , a tt empts to viol a t e it s neutr lity cannot be regarded as 

a hostile act (Article 10). 

(1) Convention Respecting the Limitation of t h~ ~ l oyment of Force 
for the R~c ov ry of Cont r ac t Debt s ,Oaad~ 4175, 1914. 

(2) Se t he Prenmble t o t h"1 Convention . 

(3) Convent i on V r e'"pecting t he Right s a nd Duti s of Neut ral 
Powers an Persons i n Y/o.r on IAnd , Ornd,. L~l75 , 1914. 

Conv ntion XIII r espectin~ the Ri [ ht s ~nd duti s of Neutra l 
Po,rcrs i n Mn.r i t i me /a r , ibid 

(4) Sc Arti le 5 of Habue Convention v. 
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Mor 1.;;ovvr , O'!lt- of th.., b ov(; Ho. (.; Convcmtior ~j ".[TL; e, d upon n. t 

thi Con ._,rL; CL; , ·.l thoug t h y ' o not d i r c:.::tly cone rn nt-utrr 1 Por,o r s , 

h '1.d bv..,n of g:r --.t i.i-:1port a ncc., to ch<.:r.1, , nd t o the quc-stion of th·, 

• lir, it--tion of conductinr ,-,1.r . Thus Convc nt ion VII , ru l itt i ve to the 

Con 0r s i on of :.:erch.3.nt - ship:::i i nto }"..r ships , indirL;ctly concerns ncutr 1 

tr· c o..s r:c l l -. Conv..,nt ion VIII. r •~lr.-c ivc to thi,:; L.1.yinr· of Aut o tic 

Sub.:1·.rinc Cont n.ct J. ·nvs , c.nd Convc,ntion XI . i·uL·.:t ive t o c rt ::i.in 

Rust ri tion on ihe Exercise of tho Ri ~ht of Cap tur o . By Convention 

XII. t e Com' ·r e nc 'tgruod upon th0 e st2blishr:1<.:nt of ,~n Int erno..tionnl 

Prize Court to ·c r vo £'..S ::i. Court of Ji.pp.., o. l f r o:n deci s i ons of t h 0 Prize 

Cour ts of c ith ·r bc lli cre nt ·, :hich concerned the int er est.., of n eutra l 

Po·:;crs or thc.,ir subj C;; ct s . 

3. 

A fur thc.:r nt t1..1. p t t o intr oducL: n. che ck on thG- right of r.a r 

·:w.s □adv by thl.. o- ca llud "Dry, n Tr0~1t i ·· s ", ·:1 ich imposed upon the 

pa r t fo s the cluty not to bq:;in ostilitfo s prior · to tho r port of· the 

P nnnent Co,. J. i ss i ons of'. Inqu iry. Tho;;se Co1 ,mi ss i ons , which n.re 

diff · re.. t fr or. .. :1.., Intc.,r no.t i on '"\.l Cor.11. i ssi ons c nvis 0ged by H<>guc 

Conv ntion I , ~.-l;re con st i t uted to deal i:rith cl iffi;; r <..>nces bvb:rccn th 

Unitud St1.tt... s of ! . lJric·i nnd ,,_ gr cr·.t nw. b..,r of ot her St:it e :::i by the 

eric.,s of so- c ,"..11.;"d Bry'l.n .hrbitr·-tion •rre'ltie., .-, i 6ne d in \-1::i.shin ton 

in 1911+-. The e: trc..0.t i us ·.,Lru not .:-.11 i ',::mticn.l , but h ,"..d the., follor:-

ing fu nturu s in cor:inon : 

The contrc-.cting Po.r tiu s f'-;J0 t...d t o ref er al l d i sputes 

y;hi ch dipl or·•tic nethods h·:d f ::i.i L..:d t o 1.dju ' t , to '.J. Pc- rtn'lncnt Inte r ­

nat ion".l Ccr u. ti ~ .., ion for i nv.., s ti r;· t i on l'.nd r<.;por t , and t hC:Jy ~ gr eed 
. . . 

osti liti1..s bL f or._ t he., rt...port .. :ls ub1.it t 0d. Th.., r epor t 

h 'ld to b i.; c rn;1plut .:d ,.-.-i t hon on yL;'J.r , unl e ss the p 'lrt i cs li . i t1Jd or 

cxtt..ndc.:cl th'" tine by nutu:~l a. ..... r u..,r.1c. nt . Tht... p '•.rti .. s , h:.ving ruc c ivcd 

the ru ort , •-✓ er\.; ".t lib t...rty t o t .--.kv ,·uch :,cti on • thL: y 1. i c ht think 

fi t . 

·, ost of t ·"L tr..,·.th.' 

1929 l L Un it1.. ,_;t,.t._s concluch.:d 

'- r t ill i n op(,. r ut i on, ·1nd i n 1928-

f ur h.,_r nw.1b .,_r of ::;uch tr t... ti i..:" . 
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The: point..,, in which they L -:i rk .-:-.n D.dv r.mce upon th0 provi i ons of 

H0.gue Comf.E:.,ntion I can be surmn.::tr i scd • ~ f ollcms: f ir s t , th: t the r e is 

no exc lus i on of d i sput · s n.f f<=ct in :::, honour ·1 nd v it ::.l int L- r e st ,· ; 

sec ondly, thnt the Peri.anent C01.unis ions of I n ui ry ore: constituted 

in advo.nc1:: nd o.r e ".v.'.'.i l '1bl 1·.rh1c;n disputes '1riso , ;hcrens t c I nt0r-

n::.t i on::i.l Corn1.1 i ions under the · Ef,[,1\lE: Conventio'n ar o cons tituted ~ ~ 

r,hen r ' qui r t;d ; a nd t hirdly , tha t t he p r i nciplt of the ,,oratorium 

n.ppear s in the underta king not t o r esort to hos t i lities bt;f ore the 

publico.tion o f the report. 
(1) 

It i s quite cle :1 r tl1.~t t c:se n.tte mpts to limit the: right of 

wo.r o.s an ·i n s trument of the:, l 1c,-; '.ft: re , <cinl y procedura l, ·.md that the 

Hague Convt;ntions o.nd t h l-' "Bry~,n Trc ties " t ook for granted the l egality 

of 1·;ar ; but fr or:1 motives bot h of hUJ;i,3.ni t ri,:,.nisr'.l a nd l utua l prude nce, 

the y v,~mt so f ar i n the dir e c tion of limiting t h0 me: thod s of op ening 

hostilit i e s ::i.nd conducting war (2), n s t o be the · s i gnp ost s on the road 

tovmrds o. gr owing conviction tha t agrres s ive m.i.r mu s t one day b e 

abolis he d . (3) 

A furthe r , though unsuccessf ul, s t p in thi s direction was 

taken by the:, Co□~iss ion of Fi ft e 0n appoi nted by thG Preli~inary Pea ce 

Confer e nce a t t ho end of the I<' i rst Worl d ;7o.r in 1919. 

( ii) Reocel:l:lftnd!:;.tion::i cf tue Comnissi on 
of Fifteen. 

Resnonsibili ty of the I-. thors of t h.:: I<' i r1.; t ':/or l d ' .. 'nr. 

The Co□:1 ission of Fi ft 0en, ?.ft <..:r h , vi.ng examine d a number of 

(1) See Oppenhe im, lit.cit. p . 16. 

( 2) As o.lrc·1dy cited in Chnpt er II "Ca r o m:,s t ;c,ken in Hu,,,ue Convention ( IV) 
to provide tna t 'until , or..: couplt..te code of l nws of 1 ✓0.r has b een' i ssued, 
t he hi h contra ct in~ Part fos u.een i t 0xp d i cnt t o d0clnr 1::: tha t, i n e n es 
not i nclude::d in the Ror,ul'1tion '.'.doptc by t he1 , tho inh:, bit 'lnt s · nd the 
b..: lligcrents r em. i n undd· t h.:; prot" ctio n and t h ..., r ul1,; of the. p r inc ipl 0s 
of thtJ l aw of nntions , ' .s th'-Y r v ult f-ror: t l mmr;e s vs t ·t lishe d among 
c ivilised p op1 ' s , fron t he: 1,: rn of hw:n.nity, ~'.nd the dic t a t e"'. of' the 
public c ons c ienc0 '"• 

(3) S e She l clon Glu c k, Th'" Nurer.ib---r~· TrLl : nd 1-.nzres- ive Y/ar , the 
HarvD.rd L~.w f-<evi1.:·,1, Vol . LIX, No. 3, 1946, p . ~-89. 
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officic.l OCUJ,k.,c1l, S r c, l · +i, · t J the or i c i n of t he First ... or l d. '.'?..r , c.nd 

t o th1.., viol t tion ' of nc-ut r".. l it y <'..nd of fr onti0r s \'1hich <i.ccomp::i.nicd its 

inccptio , dot e r u in ·d t h .. " t thu rcspon i bility for it l ay wholly upon 

t l a POI ors vrhich decl red r.rnr in pursu "..nCt:: of :>. policy of a r ess ion, 

thu on .J'll .rnc,nt o f ·;,. i ch gc.vc.; t the oririn of th '..l. t r,:::r t c oharact r 

of ~ d·,rk onspir .cy cl gnin t t he pt- " Ce of 1u r ope. 

This r esponsi i l ity r cst ud fi s t on rma ny o.nd , u s t riu , 

sec ondl y on Turkey 0n Bul gar ia. The: r e sponsibility Yr.s .,."de all the 

gr ew r by rco.. son of th viol D.t ion by Ger many nd Austrif,l of tho neut• 

r <> l i ty of Bel g i um o.nd Luxc,1bour i:;, Hhi ch t he y themsel ves had t;ua r ant eed. 

It r1.'.'. s incr c,-3.~c,d , rri th r ~ r t o both France and Serbi a , by t he viol o.­

tion of the ir .frontiers b,...for e the decla r a tion of var. ( 1 ) 

Aft er o.ving rec ordC;d :-..11 the r · l evo.nt vent ..., n.:l P.t ing t o 

t he outbrcr.k of t he wa r th Co ,. iss i on cnrne t o the f ol l 01,ine c onclus ions: 

A. s t o t he p r emc i t c.tion of the wa:r . 

(a ) 11Thl, war wc.s prc1:1\.;di t ·, t e by the Centra l Powers t oge ther 

with t he ir Allic.- ..; , Tur ke y " n '1 Bu l D.r i :c , r..nd n 2.. the result of e ct s 

del ibcrr-;,t e ly co, ittcd i n order t o m::i.kE, it una voidable ". 

(b) "Germ'lny, in ·,[r c.- u. d lc .. ith b.u s tr i a - Hungo.ry , deliber t ely 

worked t o a f L'lt a l l the many concilia t ory proposal s mad by t he 

Ent 0nte Po1:rer and t huir r cpeo.t ed effor t s t o a.voi d ·,ar". 

( c) 

B. P s t o t ht:: vio l c.. t i on o f the neut r lity of Be l ium 
·ind Luxembour g. 

11The n utrality of \... l 6ium, ~r ntced by th0 Tro~ti t::s of 

th 19th April, 1839 , nd t hnt of Lux , bourg, nr a nteed by the Tren.ty 

of t he . 11t h l!ny , 1867 , nerc clibe; r c.t c ly viol a.t cd by G0r many and 

Aus tria- Hungn.ry ". ( 2) 

2, The Probl -m of RE: tribution for c t s ·rhi ch provokc:,d t l · First 7lorld 
War and acco!I prrn i cd its Inception , 

The foll o·,lini; \/CN t h\., viurs xpressed by the Co1 . . is i on on t hi s 

(1) "' nd ( 2) Sec. , Viol ').tio s of the L::i.,.s und 
Maj or i t y ,'lnd Di s suntin R .port ..., of 1\r:10r ica n a nd J apan so embt::r s of 
Co,:mi i on on Respons ibilities , Conf,:.: r'ence of P· ris , 1919 , Carnc gi 
Endorn. ·nt for Intt:::cn 1 iona l Pc 'lCv , P "li hl vt No . 32 , Ch ~t r I. 
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hi ghly i r, por t :,nt ub j .:.,ct : 

"T hv prvr:10di t r-.tion of 't • .. -r of ·c;::,:rc:,s i on dissiiaul-.:1.tud under u. 

ponc0f u l prt.;tvnc,., , ,beo auddiinly duclr.'-r"d un c:1· f r-.l rk. p c t 0xts , i s c on­

duct wl1icl the public c ons c h :nci.., .1.'Lprov" · '.'.ncl ,:hich history ·.rill comdcmn, 

but by rv1.son of tht.. u rely opt ional ch·.r,1.ctur of l;l '-' Instit t ions l'.t Tho 

He Tut. f or tl1-- 1 l' '- int1.,n.'.'..nc.__ of pi..,',O1., ( Intcrn ·,tion:-,1 Co!'lr i s ·ion of Enquiry, 

] 1., i-.,tion '.nJ. •. x-bit r ,,tion) · · · .r of _g: re sion rny not be, c onsid ered s 

lln net dirc.;ctly c ont r ·ry t ,) po'" itivc l; .'.!, or on .+1ich c .-,.n bi.: success ­

fu l ly br ou r t be.for" r . t ribu ~~1 sue a the, Co u:1i ssion i s u thorisod to 

con idl.'r und 0r i ts 'l't.: r ms Gf fa.:ft..n,nc i.., . 

''Furth'-'r, o.ny Lnqu i r y int o t h'- c.ut.1orshi p of tht. wo..r must , t o 

b(; c Xh8u s tivu , 1..;xtl-nd ov0r 1.:Vl-nt s t h1.t h.'.l.vi.: h· '.ppi..:n..,d du r in[ mn.ny yc. :i.r s in 

dif fvrt.. t Eur o ..: ,1.n count ries , ,".nd r: u s t r --:. i sE: r:r.ny difficult cmd c omp l vx 

probL ... ns •.:hich t,1 i :ht be .1or 1;; fi tly invcsti p-,'.1.t...:d b y his t ori ·.rns · nd s t :i.t cs­

. 1,.,n t h1.n by '.l -t ribuna l nppro rir- t v t o t hu t ri~l of of fcndor s a __ ,o.ins t t 10 
The n0ecl of prom 1t ct i on i f r m this poi nt of view i mportn.nt. 

l nns .'.'..nd cus t oms of ·,mr ,/ /,ny t r i burl' ,l nppropri ·ttc t o d0nl n ith the, 

ot her o f f vnce t o •.:,Ji ch rc. f c::r ne t.. isr.ic.d8 u i .,ht h1.· d l y b8 c. sood c ourt to 

di scu ·s c.nd du.'..l decisive l y ·. ,itl ~;u ch a subje ct c.. .., t h,._, r.t-u cnorship of th8 

wo.r , 'l' hu pr c0Ldings ,, 1d di s cus i ons , ch 1.r .:_:c:s ~.nd count cr- c h:>. r gus , if 

0 doqu:..t Gly c..nd disp.'.'..ss i on-, t 0ly ex..::unini..,d , r.i i pht con sUJ:i llltloh time , · nd thl:: 

r i.:nult r::ii cht c oncl: i vab l y c onfu 8 t he sit:ipl -::r i ssu '-'s into ·irhich t h(., 

tribuno.l ·.-.·ill b · chc.r E', d t o vnqui r u , ·,/hil t:. t his prol on.:r'-'d invustiga-

tion rms proceeding or.i'-' r.ritnt.s 0 s 1::i r ht dis"..pfV'.r , thv r1.: c ol l oc t i on of 

ot h0r s would b,;COl:lu f lli nt .... r 1.nd l i..,ss tru st ort hy, offundor s ,.1i ght 

esc;,_p(., , , .nd t hv 11 or a l uffc:ct of t o..rdil y inpoG(.,d puni shr:iu t r10uld b 

17luch l es s·'.l ut :wy t lr .. n if punishml; t wure i nflict ed -rhiL .. t he ffi (.,MOr y 

of t he rrr on i-s donv ·.:ns still frvs h nnd th..: d"mrmd f 

insi s tL:nt . 

punishr.ient wn.s 

,r {t... t1 ·r1.:for l- do not ·.dvi sc. thl'.t t hl- act ;; ,· 1ic h prov ok..:d t hv vmr 

ceod i nrs befor t.. "- trib n '.11 , 

11
rh, i.: c ".. n bL. n . doubt t h, t the.· im:asi on of Luxernbour r; by the 

GE-;rm1.1 ~ ',r.;~ ,.' viol ·'.tion of th(., 'rrL ·1t y uf London f 1367 , ·,n -:. l ~o thnt thu 

inv:-..a i on of D,, l ·.i.. w:1 ·,n · a viol ·. tion )f th-. Tr l,'ltie~: 'Jf 18j 9. 'l'hese 
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TreD.t i cs s cur<.; n l:ut rulity for Luxe. bour r1nd Bel e:i . , -- nd in tha t . 
t erm ·,rer0 incluck d fr eed on , j_ndL:per,dence n.nd security f ·· t he popuL:.-

t ion living :i.n choso cou nt ies , 

Hi gh Contrf'lcti l"\[: _ rtit:s to thu 

r c CO[nist;d in int L:rnfl t i n.:11 le vr, 

T 1<.; y rreru contr ct s r:ncle bc; t \leen the 

'.ln invol ve, cm oblignt ion which is 

'The Tre :1ty of 1839 ·:1ith r gnrd to K ,l giw:i o.nd thct of 1867 

,,-,ith rto go.r d t o Luxer.ibou r s vmre dcdiberat ely vi ol t ed , not by some out­

side Por,er , but by one of the very Po:rnrs v,hi ch hacl under t ak{;n not merely 

t o r espect thL: i :.'.' ntJutro.l ity, but t o c or.1pel its observance by ~.ny oth r 

Power ·,rhich mi gl:t n.t t o.c k it , The n0glect of i t s duty by the gua r antor 

adds t o tht: gr nvi ty o th'- f c. ilure t o ful f il the underta king gi ve n. It 

was the trc. s f or:.1-ition of 'l sccur i ty int o n peri l, of c. dcf unce into a n 

a t t -9.ck, of a. prot e c t i on into a n ~ssa.ult, It const itutes , mor,c;ovcr , the 

"bsolute de ni[,l.,l of t he inclepc..:ndvnce of St a t L: S t oo ·.100.k t o interpos e a 

seriou s rcsi s ·!,it.'.11ce, nn nsso.ult upon the: life f o n··.tion which resist s , 

:J.n n.ssault r>.g!ilfl n~ t its v0ry t;Xi"' t .,nc c whi l e , b1...for - th1.; rc::sistance wns 

made , the lV gr cssor , in the guis'- of t empt or , ffcred mrlt er i 1 c )mpen:30.-

tions in r e turn f or th0 sacrific~ of honour , The viol ,:..tio n of inte r-

nationa l l aw wns t hus a n n.ggr n.v n.tion of t h8 flttack upon t he:: indepen­

de nce of St t es v1hich i s t he f undnment o.l princip l e of i nb::rnationnl 

r i ght. 

"And thus o. high- handed outrn. 0 \-.ras c ommit t ed upon inte r ­

nutionc1. l engo.g ment s , de lib c1 o.tE;ly, an d f or " purpose ,rhich ca nnot 

justif y t hG conduct of those wh ,.,t.Jre responsible . 

111
rh0 Cornr.Jission :Ls ne:v<. rtht: l ess of opinion t h,.'l t no crimino.l 

c hc.r ge c c1.n be . a de ng::i.inst the r0..,ponsib l e "ut hor it i'-' or i ndividua l s 

(a nd notably t h-, ox- Ktt i sur ) n th0 s E- cin l h":,.cl vf th ' Se bror..ch0s o f 

neut r ,':.l ity , but the:, e r vi ty of t ho s e [ r oss outr· ,Le: s up on tho 1 ~t,;r o f 

nat i ons c1. nd intcrno.t i onal £:. ocl f r,ith i s s uch th·1t tho Com. i s i on think., 

the y houl d b1.; t h£ s ubj ect of '1._ f or mn.l c oncl..,n m,tion by th1.. c onforc.nc e . 11 ( 1 ) 

(1) See RE::ports of t hL: Cor. 11:i:;slon of Rcs_ponsibilities , lit . cit., 
Ch· ptur N ( ) 
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The Co. i ·si r1 t h1., r1, f on. 1.r r iv1,d 1.t t h.1, f ollo:rin v conc lus i n 

( ) 'The., ~.ct s · .. ·hie bn ,u. , h t r~b t t hu •.Ar _,h ulcl n ot b1., chn.r ged 

,_go.in st th.:: i r ~ uthor · or 1.r.clt; t he sub j e ct of rirocut. i nr bc: f or e " tribu nal. 

• 

(b) "On th <,peci·:l h1, 1.d of tho broa cltus of t hw n0ut r .'.l.l i t y of 

Lux mboure 1.nd Bc., l giur.i, the: ,:. r ''.vity of thusu outrq_:c s up n t h., princip l e s 

of th..: l n. r of n .t i _ns ".nd upon intwrn:.t i on1.l roo f · ith i s such thn.t th y 

should b0 M".dc th · sub j e ct of '! for. :ctl c ondor:m•.tion by the. Conf0rcncc 0 

(c) "On thu 1.1,1ol e co.su , i nc lurlin , both the: "' ct s Y,h:i.ch b r ou ght 

nbout t he rn.>.r 1.ncl t ho~;0 \rhich , ccor.1po.nh:d it s inc c..ption , p-1.rt iculo.rly tho 

viol i'..tion of tht:: neut r o.li ty of Bc l r i w:1 und Luxcmbour g, i t rrould be right 

f or th P ,o.c tJ C:.m f ur cncu, in r.1".t tc r ·o unpr Cc., de ntcd , t o o.dopt specia l 

1u1 ures , und cv .::::n t o creat e , spec ial org.::-.n i n or d r t o dual ~s they 

deserv'-" with t h .., :1uthor ~ ...) f such '..._c ts . 

( d) "It i d_8s ir .bl •. t h[tt for tht. futun pt;nn.l so.nctions should 

b e pr ovidc:d for such ~ o.v0 outn 1.1; -.:s O.JD. ins t thu 1.; l t.mw nt c-.ry pr incipl es of 

intc rnntioml l ·,w. ( 1 ) 

3. The un1oric c n R8servr. t i on • 

The ,1-.:rico.n R...;pr csc.,nt .. t i ve s , nhilo concurring in tho conclu.,ions 

of thL: Cor.:r, i ssi on quot ed , b ovc.; und1., r A( [t ) ·,n · (b), ~,nd in the process of 

• rE:D. soning by ,hich the;:y v.rer e r ,; chE::d ·mcl justiffo d , bvli e1vod howeve r t ha t 

it r:".s n ot 0nou [ h t o s t a t e or t o l ol d n i t h thu Car ni s i on thn.t 1 th war 

-,as p r emedit::tt t::d by t he., CLnt ro.l Po-;1crs ', th.1. t 1G8r .. · ny, i n .,re emcmt with 

Au stri - Hun a r y , dc liberc.t e ly work0d t o dcfe t D.11 thl.' r.u.1.ny c onci l i'nt ory 

proposo.l s 'td by tho Ent -.:n t c Po :or " ,.nd t h 1.; ir r0pt. n.tcd l-'ffort s to nvoid 

war ', n.nd t o dccl .. r · thc.t thl, Oc.,Ut1·1.li ty 01' B<.., l 1·iw:i, gu:::.rr.ntuLd by the 

Tr.::nt of thw 19th of A ril , 1839 , , nd t h".t of Lux01,:b our t': , gg:1r"nt E::cd by 

the Tru,.ty of th.., llt of i,1:.y , 1 67, .-;er · dclibol'c.tc l y viol o.t<::d by Au str ia.-

Hun ~ary. 'l'hey .rcru of thv o i n' on t h". th1::sv , ct" should hove Ol::en con-

cl..:mn0d i n no unccrt .i n t c r , .... ·.nd thrt thl: i r ,. rpc t r a t or s ., hould h1.w bet:n 

hl::l d up t o the.. l-Y.c.. c r,::.tion of rnnkin • (2) 

( 1 ) s R1,por ,:, .., th<., Co,.~ .1i :::" i -in of l usp')nsi i l ith. " , lit . cit ., Ch .... pt or IV( 

(2) l.'L. .K<.., orts 0 t h,. C:x i s~ i o of .c ·;x m., i i J.itiws , lit . cit ., um X II, 
Sccti n I . 

) 



- 12-

The l-1:. L-ricnn DeL .. --::nt i on rns :1l s o in thor ch r· c c rd ·.d th t he 

vi ws · xpre ..,c.:J. , ond. st, t ed by t hv Comr.1 ission i n t h.: c onclu i ons quoted 

abov: u nder sub - s ection 2 (n ) a nd (b ) .- nd re c r di n;~ thL. qu0 ·0 tion o f 

r e tributi on f or c..ct s ;·,hich provoked t h0 world vmr _. Th-- ,,1;1,:: r ica ns 

ncco. t i ng 0 ch of t hose st.'l.t er:1e nt s e.s ·ound nnd unnns ·,vrabl c , wc: r nevor­

t h1.: l e s una ble, t o a5r~e ,:i t h th1.. third of t hv conc lus i ons , thD.t under 

2 (c), r:hi ch put f orn i.rd thv prorosal t o adopt spec i c.l nL- su r cs :1nd to 

cre e.t e r. s p c i :1.l or go.n i n order t o dc .:11 ·fith th0 :iut hor of th· · cts 

which br ought :,bou t the ·mr and t hose.: \1hich a ccornp'lnicd its inception. 

The "' eric n.ns bdic::vc,d t h~t t h is co nc lus ion ( tha t under 2 ( c)) 

vm. s i nc ons istent o oth vit h the r e;a s oning -_,hich pre coded it 0.nd ,.-fith the 

fir st , nd sec ond c onclus i ons (2(n), (b)). Th -y obs~rved that, i f the 

act s in quest i o 1 vrnr c crimina l in t he svnsG thc..t the y vrcro punishabl e 

under 1 w, t hey did not under s t nn d ·:hy t he. report s hould not advi se tho.t 

these a ct s ba puni s he d in accordnnce u ith the t e r ms of the h,7. 

the ot h er ha nd : t h0r e w::i. s no l ox, mD.king thc,m cri .i.;S or u.ff'ixi ng a 

If, on 

pennlty f or t ho ir c ommi ssion, t h0y ver a rnor nl , not l t;gal, crimE: s , n.nd 

t hG America n Rcpr u sont o.tivc s f" iled ·co sc, the c.dvi sabilit y er indeed 

the approprir.tt(:;ness of creEtting a spt;cia. l or gn.n t o de 1 Ytith the n.ut hors 

of such net s , In ny event, the or gnn i n que stion s hou l d not h:w e b 0en 

a judici 1 t ribuna l. ( 1 ) 

In or der t o mee t the evident des irc of thG Cor: 11i s s i on that a 

specinl or o.n be cruo.tc:.d , the .America n Dol t: a t ion propos..,d tha t the 

Commi ssion on Jcsp onsibilh fos s houl d r e corm cmd th, t a Commi ssi on of 

Inquiry be establishe d 11
~ 0 c on s i der gener - lly th0 .re h tiv1.: culpn.bili t y 

of th a uthor s of the '.vnr". 

o.dopt t his prr ,:.iosa.L. 

Th Commi ssi on, hO\;'ENer , f (d l vd to 

Wi tt• t hu f our t h and f i na l conclu i on u h i ch d.., c b r ecl it t o be 

, 
"des irable: t hr.t for t hG- future pcn'.l l s: nct ion_, hcu1d b.., provide;: ", the 

t he .America n R :pr •,_,cnt"t i vLs f o1;ncl thvn ul ves t o bu i'n sub ::;t nnt i n.l 

a ccord . 'l'he: • bc. li---ved th '..l. t nny 11<-tion -oing to ':: ·· r .'.l. s sum1c:s c. grr.1.v 0 

r esponsibility, ~nd t hnt "a n~t i t.n ,'..'.£,in[ i n n rn:.:r of D1-·crusc,ion commi t s 

(1) , See: Rt;p;,rts uf t l Commi ..;ion v Rc. :;1 ,rnsibi litiv ... , l it .ci t., 
Annc.x II , Sec _. ·i.on IV . 
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D. cr ime 11
• 

esp.::ci··.lly --:ht..n it i :;; ru !I ' tnt ti :d by .1. tl' v".t y t ,; :1hich th.., n:-lti. ons viol a ting 

i t .'.'.n .: p"..rti (.; s , ~.nd t1r t th, pli )· 1t,:d. .. :or d 1.n · th.__ ,;ood f'1. ith of n·•.tions 

should bu f ':'..ithfull y obs,ff v<.:d in this as i n ·· 11 othc:c n.--po ct s 11 • l.t t hcJ 

S.'.lme time , '' gi ven the diff iculty )f J t e:rminin r· ·,h ... ther "en o.c t i s ii 

re;n.lit y one Jf · . .._,r1.,s i on or 0f 1..:fc::n ce , ".nd gi ven ".l so the difficulty of 

fr ing ,m, 1 ~:. ct i on s ,,;he:ru th'- co nsc:qu ... nc0"' ,:xv so gr0 .".t or m y be so 

r ent .:; t o b0 .· nca lcul1.b l c 11
, t he y hes it :.,t ed n.s t o the f v .. s ibil i ty 0f t hi s 

conclusion, fro□ rthich , h _.,.,ve ·, t he y ·;1erc rnu i llin5~ f or nal l y to dissent. ( 2) 

(iii) Tho rnrir. Pt;lace Confer~ncE: •• 

1. The VE:rsa illes 'l'r.., :-,ty a nd t he 1~rra i rmrnent of the Ka i ser. 

It i s t o b ..:: r ur ,~i. borccl thL,t t he Corrmi ssion o f Fift oen, rr ile 

r ec oi l ini:; fr on thcJ ch -' trr•u of crir.ic :,qd fr om -~ triLcl b 1., f or.., " c ourt , 

ncvcrth l ess n ., co n<..:nd,., d th '.'. t 11 it \'.rou l cl b '-' ri ,r ht f or t he Pe nce: Confere nce , 

in o. r:nttc r so unpr c c cdc.mtucl , t a · .dopt sp'- c i ".l mec'.. ·urcs , "md 1;;;v n t o 

crc a t .;; n. spe cic'..l ort.::..!.11 i i or ci:· to c c,l .". s t 0y dc:se:rvc ,.i.th the: authors 

of such ·1.ct _, 11
, :.ncl dt..cl· r ed ii t o be 11de:sirabl L.. t t , for the future , 

pc:nn.l sancti ons s hould b(,: r ovidvd for su ch ,7 r:~w : outrntrcs :~[n.ins t the e l e: m-

1.m t r y princip l v:, of i n i.;ern[lt L im.l l ar, ". 

Ar oun , t h'-' t b l e: of th(; Pari s Pl.J~cc Confcr vn Cl: t he c ont r ove r sy 

was n.gain r .::i.i scd ; hor:1..:v , t h L' r ut 1or_, of t h · Vi.; rsr'. i lles 'l.'rvtt y overrul~ 

the J.rn0ricc1.n -:: nd J ,:::.pnnesu ob j (;cti )ns , 1.nu ·e c ognis..:d t hL: pr incipl e thn.t th0 

n.::i.mely, for thtJ br each of 1. tr1.;P.ty, ; ,cc or d ini·ly th0 Confer 'net: appr ove:d 

of .::i.n app r opri t e r v i i on rrh · ch \'l'\S .i.n,., '-'rt cd in t h ,~ Pv ,'lCC: Tr '' ty o. s 

J~rticle 227 which rer .d 0
• ,"..< f >llows: 

"l' h1., .l J i ccl ' nd 11 ,JS'JCi ".tLd Powcr" publicly 1.r rP.i [ n Wilhelm 
J.l uf h he zol l ... rri , f I r-: rl 1., r1rnn Bnpcror, i'or 1. sup r 
off..,nc c "- ·.ins L t '-1· u .t :L .JO' •.l •: or.-~lity nnd thc sanct ity 
of tr1.; ~:t ic" 0 

( 1) Ibid., Annex II , •~ ct . .Jn 

., 
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~" , [,pec i . 1 t ribunal Ifill be c o titut ed t o try t he 
,_ccu ' f;J d , t her eby L.s ·urine l1im chu [U".rc..nt c..cs csscnti" 1 
t; o t hE: r i 1.:;ht of def e:nc . It rrill bt.: co1;1posed of five 
j udp~_s one: P,Oint Gd bv co.ch ,:;i f t l" :('ollarin Poy1ers , 
n[,mv l y', the ... ·tcd. St c,t d's , Gr eo.t Brri;o.1.n,1'1rr.i.n c , J apan a nd 

"I n its dvci sion the tri un~ 1 1.rill b l., guidc;; <.1 by the 
t i[hest ,n~1t ives of i nt c.:r nnti:m .1 µol icy, ··:ith n. view 
to ind.i c·, cin r1 the. ·olv,, n obli ["~ltions of int (:;rn1.tiono.l 
undert~J in-rs :::.nd th" v:1lidi t y 0f inturn"tion:_l rnoro.lity. 
It ;·.rill bt. it l'i.ut y t o ix th1.. punis c nt ·.,hich i t co1 -
s i er·s St1vul b t::; impo ed, 

"Th(:; ,',llie 2.nd ;, ·soc i " tcd Par ere• wi ll .'."'..de r e s · D. r c:: que s t 
to t ht.: Governme:nt :f tht; \fv thcrlonds f or t he surrender 
t o t hvm of t h0 ex- Er1p0ror ·i n or der t h"..t 2 o.y br.:: put on 
tri"-1 , " (1) 

'\ 1E.n t he Gl::n o. n D'" J. c.:g t i oh t o the Pvr,cc C·mfercnc.e p r ot ,rnt ed, 

i n conne ct i on \Iith thi s nnd ot her pt;: n:::..l st i pulr:.tio s of th ·- Dre.f t Treaty, 

that t ho pr opo::;cd · p t..'.'.cc would b '-- a c-ac e of viol e nce c~nd n_ot of just ice , 

the /,llied and 1,osoci o.t cd Po,·:0rs f orm:1.l1y s t o.t t,d tho.t in t~cir view the 

~ r, which be gC111 on 1,u gust 1st , 1914, ·,ms "tht.: gr t; D.t u t crimt agains t 

humanity nnd t he f r t;1..:do of p t: ·pl 13s th:--. t o.ny n.'.'..t ion, co.lline itself civ­

ilised, h:::..s Gvor consc i ousl y commi t t cd ", c..nd "a cri .e delibe r a t e ly p l otted 

again st th<., lif0 nnd l iberties of t1c p opl es of Europ e ", They thE::re-

for e r 0gn.r ded thv puni hmunt of t h ose respon s i bl e ::,s es sent i a l on the 

s c or e of j u stice. ; ,i; t hu amc tim<1 , h -.,ev t; r , t ht; J\ l lied FO\r..:,rs me.de i t 

ale r thnt "tht: public r rf'.i gnmt;nt u ndc.: Lr t j Ol i::: 227 frcuneu. o.gn.in s t the 

Gorman ex- Emperor ha s not juridi cnl clmrn.ctur 1.s riii'e;i~t'!.is its su bst ,--nce , 

Ito. ly. 

but only it s f or m. '.!.'he E., X- 1½,1Jer r i s ::!.rr 1.i 1Jnt.:d ns.::. w •tter of high int c:r -

nntiona l murE!.li ty, the o.nc-city- ,)f t. r vat i cs ".nd the Gsr;1::ntia l r ule of 

justice , The I,lli1.;d nncl Associ .t cd Pm,ers h '..ve d0 s irccl t h:1t jui}ioial· 

forms , n judici~l p rocedur e n. nd ~ r uL'Ul~rly CJnstitutod t ribun,1. l should 

be se t up in o der to a s s ur'-- t o tht; · caused full r i E,ht s :1nd libert i e s 

in regnr d to hif· clefonec, , a cl i n order t h,;it t he j ud e nt should b of 

th · utmost ro l r. 1:m judicic..l c har -..:.ctc:r , " ( 2) 

Thus , it ·,1a.; m'.lc o qu i t" cl var t h"t the :1rr"1.icru 1..:nt of the 

Kc.iser ·;as net b t,sul .:, '.l chnr,r(: of c. viol ·.tion of h'--- uxistin _ l ~w, 

( 1) s ·C T hL 'rrcnt y uf ll[\C \., tc.:bic.,l,tl hv 1.lliL 
Gcrmt,ny, :Ji 2'nt.d ·.t Ve:rs".ill ..,..; , Jun 28t , 1919, 

n l _,, _, ,·nci ·., t E:d Powers a.nd 

( 2) Sc<., the: "I oply .)f t he .J.li · Pov vr d t o he: 0 s crvo.tions 
of th0 Gern;on ~Jlti on · m . the Conch i o s o · rf,. ' Gx ", Pt ,ris, Jun 16th, 
191 , H, M, St ·. i nc1·. Of t ic0 , Hi ,· • !To·, 4 (1919) . 
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but thi. .. t h e h,.".cl bc,(;n cln r , ..... cl , D. .Jr.i nc t --:> rrh'., t t he: ".ut h:irs of chc 

t l 1.., 1z:, l provis i on s . 

cur s.)r ~i /,rt icl"-' 6 ( ·, ) ' f tl-1L •~urc; bcr Ch"-rt ur o.nd f 1,.rticlv 5 (r.i. ) 

of the T,)kyo Cll' '.r tE:: r rcspe;ct ing c rimes C.1"tins t p · o.co , ;·itll t he 

import·'.n c di s tinct i on ·chc t the c rime., flt 1:1. i n s t peact] under thl..i ' t; t Y o 

Ch ·, r t c. r s :,r .:; n ::rt m" r--.. l y cont r" v1..,ntions of . mor c.. l code , but viol a tions 

of l 1.., [[' l provi s ions , 

2 • F ,-, ilurv t o i m~ l cmcnt J.r ticlt.; 227 . 

;rt i cl1.., 227 of the V'-'r sr.illes Tn ~-'lty came into for c e on 

J anuo.ry 10th , 1920 ; in tho . v· "ntir.-11., th'-' 0x- KD.iser 1/ilhe lm II sour.ht 

r e fuge i n HolL,nd , On J c..nm.r y 16th , 1920 , thu Secre t ~-.ry-Ge ne r 1 of 

th0 P8QCe Conft.;r uncc o.ddrcs t:d n. l e ttc:r t ::, the: Dutch MinL,tur , s i gne d 

by Clum(.; t1C(; :.1.u , £:.sking f or t hu h:'.ncli n f_. OVl, r of t he: ex- K:.:. i sc r . The 

l utter e nurnerc.t cd s 0v · r a l crir,11.., ,~ co , i tte::d by t l1t.; Gc:; rrno.ns dur ini th0 wo.r , 

1914-1918, ctn o.dded : 11De t ou s c c.:s a c t cs , l e. r,➔ sponso.bili tu o.u ma ins 

rno r n.L3, r vno t c: j u squ ' ;-u chef s uprl:rnv qui les D. ordonne s OU qui a 

abus e c1L. sos }Jl cin:.: pouvoi r s -~JOUr E:nfr u indr e ou l a i ae e;;r c nf r c indre 

l e rc i::;l es l 1.;s plu s rm.crevs C l '."\ cons c i <.- TIC t:: hum, im. ". 

Ori J ecnun. r y 24th, 1920 , M. Loudon , :li n i s t cr of the Dutch 

Govc-rnrne nt rc::pl ic:d t .J M. Miller <'.nd , the ·Frenc h Primt: h i ni s t er .'.!.nd 

Minister f or F ord f n J.f fair s in a le, tte r in ,hich h1:; st:,•,t1..d '.."!. s f ollow 

( ) t h ·· t Hol lc.nd i s not ::i. -~rt y t o i.rt . 227 of t L. Tr0, ty 
of V0r s o.ill 6s ; 

(b) thD.-+; Hollo.nd c · uld n ot a ccep t t hL. intt:,rn1.ti nf.'.. l rluty "of 
o.ss.:ic i a t i n E hc.n-sc.,lf ·.!ith -:. n ,:,.ct of hi ·h i n tc.:rir. t iona l 
politics of the F0110r s 11 ; 

( c) sh uld, hOi✓<...VL r, th" Lu'.., u u of N·,tions t.;St .'.'.b li sh ctn inh:r -
n·. tion:~l b ~.f c or.1p1.. t vn t t 0crcc in •n c s0 ')f W8.r on f "..c t s 
qu "..lifiwd :.LS cril.lt.::3 :md pr ov:Ldu s 1.nctions be .L'or c h:i.nd 
Hol l· tnc.l \Ji ll ' ,d.hcr1.., t u t his ; 

(t1) t hl, l<.Jttc.:r invok1..,s ht.; fact th·lt Holl~nd h · :, 11 ,;:iE. t out t E;mps 11 

bc.,1..n 11um .. t vr r c du r<.:fu ··...: put11· l us vo.i ncus es con 'lits 
intL;rn: .tio :..ux ". 

Tt 1.. L .. rr·.l f, n<l i..m, ; ;. f th ... rcfu s, ,l c ont,"..im.. i th1.- l L. ttur 

of thu tch C: uv ,. r 11t 11v1' ,.. · ,.; f ull, ,1:,: 

• 
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(a ) ticlc l+ of th--, Dut b C, n::;t itution pnvi dcs 1' ,r E: qu 1 pro-

tccti0n f or b '.)t h Dutch r.nd fc 1..i ~n1.,r .., ~m Dute l .., Jil ; t his V/CS l o. i d orm 

i n t he L['.\,r of 6th i.pril, 1 75 , r1., vi · -d 15th l ,p il, 1886, on :hich c xt rr.1. ­

Lliti0n t r L '1.tio " ··-j_ th Fnnc e (1895), En c·l " nd (18 8) ·-nd t he United St ahs 

(1887), \':ere conc ludE:d. 

(b) In v ic:v ·f thL. abov~ , t i l.. r -,q c.:~ t fer l:. Xt r ·~d i ti n mu s t h :i.vc 

be ·n f ormuln.t ed in ;_ccor d::mcd wi t 1 t he l "r,s .:-.nd t r8;., t i0s uf Holl 0md, 

(c) The cr i1:18 f or r hich cxt r ''1. i ition h:i.d b1.,en sour:ht vm.c qu(').lified: 

''L
1
offens s upr eme c ontr c. l :.t ITl()l''l L ., i nt e rna tionc.l e e t 1 1 .'.lut or ite de s 

t rn.t0 s ••• no fi. [::u r e XLS nns 1 .., nom.., nc lo.t ures ·ks infr:::.ctions p en:i.l cs 

inseree., cl ns 1 s l oi de Hol l (.ndc. ou Lss trn.it{ s pn..r ell conclus ". The 

Dutch Gove ·nn cn t c :iult.l. not hnv '-' r E:nden:: l c;g.'.'. l h -1 f or the r epre s sion 

of t:.n net ·,ihic h HP.s 1ot puni s h~.blc ev(;n ccordin t c, f or ei ~n l u.i7
0 

(d) Th1.c p 1l iticc.l c 1·,r·:.ct,..,r of tl ie crimj s did not qu ·11ify the 

c:ise f or extr a.di tion. 

On Februa ry 15t h, 1920 , 11 nu.-, note ,:: "!. ~ ddr (; s sed t o the Dutch 

Govurnment: The. not (: used the te,rms "Les dr oit .., c t l es principes de 

l'humc..nite
11

, it s t res sed t he f ·1ct t ; ,t th(:; K f u :;r l of t he Dutch Gov e, rn­

ment woul d crvo.t 0 ' ·n unf r tuno.t c. prcc 0cknt i'lhi ch ,;·,iu l undc: r mine the 

p r ocedure of in-cernP..t ion::,l tri'cJu n[tl s '1.gc. i n s t "hi.0 ·hly p l :.,cG " culpr it s . The 

not e ca l led upon Holla nd to re. vis1,; their v i 1.,\7 1.,xpr er;scd in tht; previ u s 

l ette r . ' 

On }.1,-?cr ch 6t h , 1920 , t l, Dutch r}o·1crnnt::n t ,:;t:nt m1.,the r reply 

r ef rr ing t o r ea sons expl '1. i ncd i n t h<:!ir pr ev i ~u l i:; tt cr . ( 'I) 

The re -,ult was th, t tht.: ex- Kn.i s er rns not lrndul over , a nd 

r :na ined in Holl'1. nd n,'.l f \.:ctucl b th0 l '.li7.., '.'.nd s tif•Ul '.l tion ., of the 

Ver s, i ll Tree> t;y. Thc. 

s tronr crit icL:m ::..nd 1>'"-S 

e c L,i.m o ' t i ,: Dutcl1 Gov .... .rm,11.,nt m- t nith 

sq:p , v .:d ..,f by th0 r:1' .j or i y :>f ·:rri t &r s . 

Hom.,ve,r , tl is i ci '"ion \ i ' . • , t r _ 1,·.r ·1., cxc0n cl \.; t o thv ,.-ronr• fo r mula. 

c.doph :d by t v 1 l l i1:;d '1.ntl ,.' _,,.;..,ci,.t ,., I ::;,;1;;rs ·, ,-J,r,1 '.1 "-:i.t~nin;· t he e x-

(1) For the t Lxt c., f t l L.~' 1 t1,;i• n, ,,._,._, Hcvu1., r:'u fo· i IntL;rtettion::i.1 , 1920 , 
1 . 8, p . l+O. o th'-- lt ·· 1 n •; Jf' I. ~.;i.:, s.:.c. ·,l so M. L·lchs , 

-'-rr_"._r_ C_r_i_m_c_'"_.,._;,._n_ i_. _ L_· _. __ t t..c._0n:_.;,;_.:;..f ..ci _n..;,1.;.....;,t _ . ..;,l,__;;I;..s_J..;,u;;..;c.~, L .m:k,n, 1 1+ i:; , • 5 7- 8 . 
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Ko.. L ,cr , 3.1 d thc..n r..., _uc.,sting hi~ extrr.~di tion. 'l'hu Po wrs cl :i i t:.d him, 

without qu -,_lifyin6 his deeds from ,., strict ly lc gc.l point of vkw, f or 

11 
orF>l r0 ·ronsioil ity ", v.rhich i:; n.1t r.;. l <.c-g .1 tt:rm c.t . 11 , :::.ncJ. for "the 

l aws ·,nu princ iples of hwir.ni ty" ,:hicll ,-rer - not 1;.; Co13ni ·vd 1c.go.l torms 

(:, ithcr . 'lhis ·:a.., 1.er fect cxcu ·e for Holl".nd to rc.. fu «e his e xtra it i on . ( 1 ) 

( 1) As to t or i c 'cl r1:: c cdcnt s of the H'-'~ds of St ".t e h·win ~~ been 
pE.r_,on· :l l y visitecl by punLh:ncnt f :.;r v i.:Jl '1tion of a tre"J.ty, 'end of inter­
n ':t i on1.l t riP..l s o ":_)t: r G-Jns c 11.r g"' ,·,i th 0ffcnc0s r1hich t cday Hould f all 
rri thin th0 notion of crir.0s :-.,.r:--.in ·t p !lc v , t hE. f ollorlin[ 1 , y b o s a i d : 

(a ) In 1268 Conr- d V ( Conra d.in the Boy) , th , lo.st r::::pr esento. t ivc of 
t e t h ird Hohc nst::i.uffen clyno. s t y of Holy Ho1 a n Empc: r ors (1138-1254-) 
,·.rho tried t .) pur s ue the policy f his pr e:dec esson: f submitting 
otl e r St r.t 0s t o his rule , o.f t c r h:cving b en de f t: - t cd by Cha r l e s 
tl ' Enghit:n \ " S put by t he r·p0 be f or e a Tribuna l , cl"l:1.r ,_,ed. with the 
initi:1.t ion of a n unju s t ,;,rar , f ounJ [ Uilty o.nd executed in No.pl s in 
tho.t year . 

( b) On " n interna tiona l sca l e , t he t ria l of Sir Peter of H~ r~enb ch, 
h t.m c hm:1.n uf the Duke of Bur ,:.u1 dy, c..t Brc i s·1.c h in 1474 by a Tribunn.l 
whi ch vr.J. c ,,inp sed of judE -s clelc;gattxl by tho J.llies, in t he \·,ar 
c,g'..l.in t Bur n .mdy, m2.y c b.i11 t b e o. f rc,runner of tho pr oceedings a t 
Nur ; bL:r ,: . ,athou }"h t hi · ·.n.r; o. co.s, in ·l'vhi ch wa r cri mes i n the wider 
sem;e of th(; t e r m, [~s nsed i n the Cha rter of the Nun,mber g Tribunal, 
h £'.V (:; C ,)JTI(] bc.. f or 1...: '.t n i ntern -.,tiona l bcmc h , the crime s p r e :t'crred aga ins t 
Pe t "'r of H::.cc..nba ch v.rould b 0 "lllod toe a y crime . o.gn. inst humo.n i ty. 
( See :,rt i cle by G. c- chY1.:1.r zenb,.::r ger , A Foreru nner of Nuremberg, the 
Br ei a ch ; .\I' Crim.:: s 'l'rio.l of 1474, the M/mc h0 s tur Guo.rdi.'.ln, Septembe r 
28th, 1946). 

( c) The l e.s t l:Qemor c.b l c occo.si un n which D. Head of St c.t c: vms c nlled 
up on t o o.nswc r f or r, viol t ion :.if o.n intern" t i :.inD. l tre:::.ty wa s i n 1815 , 
,:hen , ::1ft e " hc.vin , b L.0 n f orm..., lly d0:c b .. r ed by t he, Con rrrGss of Vie nna 
to be o.n in t e r w'tiono. l out l ::.vr :f.Or hc:,ving i nvndcd Frnnc c in viol :1tion 
of tht: Tre:'.t y of Pc. ris of 1814, I apol eon W'.ls nctun l l y dep or t ed t o 
St. He l ma • 

By the Convent i on of pril 11th, 1814, nt er ed into b e t v1een 
1,u s t ria, Pru s s i l,, Hu s sia ::i.nd N·tp ·1E.on , the l o.tter :,. ed t o retire t o 
El b a . fter his &s c pe a nd rL- - c.m t ry into Fro.nee n i th a n ::i.rme,d f orce , the 
Con gres s of Vienna on ~arch 13th, 1815 , i ssu ed a Decla r a t i on th:it by ln vin g 
v iol a t ed his a •-rceme nt Napol eon h ';.. " e_, t r oyed the sol e l ee " l t it l e upon 
'fhi ch his existencE: depe nded ••• p l ~,c od hims"' l f ou t s ide · t he.. r r ot ection of 
t he l m·,, r. nd mnnif -stE- d t o th w<Jrld th!lt it c nn h .. v e ne ithe r peac e n or 
t r uce ,. i th him ". Thl:I PoYrer s ckcl ·:rq.d tha t Nnpol e on hnd put himse lf out-
s ide "civi l a nd soc i a l r 1<1.tionc· , o.nd th.'J.t , a::; Enemy nn Pe r turbntor of 
the 'l!!or l d , h,~ h:ts incurr 1 h n.b i J.i ty t o public ve nt:co.n cc ". Hnd t he 
Powers f ollowod the rc c orm1E-;n ~ t i ) n of F i (; l d r,·'J.r s h 1 Blucher , Napol eon 
·.vould ti 0n 1.ve b L0n shot on s i ch t 'l.t; onu ,·rho , und0r t h<S ~tbvvo Decl:ir ation, 
W.'..l.S a n "out l r.vr ". But uft e:r N::i._ o l e n I surr ender t o the Dr i tish, 
Convention w~.s entcr ud int o ;n u i.su r;t 2nd 1815 , by •,hlch I!.'..l. ol eon was "c n­
s i dcreJ by tl c PoY: rs ••• a s thc.. ir Pr i s.JnL.r ", hi r c u t ody t o be " pecia lly 
cntrust -'d t ,, lh. Briti sh Gove ·nmcnt" , i h1,; "choi c of the Fl 1.cl;; and of t h e ffil:l"s-
ur y:hi c h C".n b, . ., t .::ecuru th, ob ject of thL. prc. sL: nt s t ipul ·.ition " beint:; "re:scr -
vcd t o Hi!.: lJ rit ·.nn i c ,h j l;~ty ". ( •~u ,t ' tiJn cited by • Glu c k,lit. cit . p .399). 

The ex:ilo ,Jf Napul 1.; on i:; A' c mr:::;., ·1.1 cx·J.m_pl of n 8Ulrunary"di sposal 
of th"' c:,s pn.::~0ntul y 1ut ori JU...: ~nl-l'i ic- ..; Jf interrntionc l l " -r " by n 
"ex cut ion " or "r, ;litic·.1 11 c i >n 01.ly , v.ri hout 1.ny trin l ·,t a ll o.nd without 
,1.ny co i d ·r· .t ·· ,Jn ,:h • t .,-:ic..v1.;r 1 ·,:hL. r \.;l' thL ·tct , f tho .:Jf'f,mde:r h ::i.d or Ir. 
no 1rc..v i,JUs l y lx:0n r,rohibj_ 1.;d by .:.;01nc, .'JL-cific rrov· sion of int c rnnt i~,,u 

e;n[tl l ' .. \I. 



( iv) 

-18-

'.i.'nc · Dt.vc:J.opmu t s d u:r in;, t ho in tl,r ­
~'!tn•s p0riocl •. ( 1) .. 

j,l thou , ·h throu ,_h Jut t :11..' c ur-r t cr - c ntury bl..'trtt; L:n thl, two W,.:--,.ld 

·:r"'rs attempt s t o l i mit t h,1 ri3ht of Trc'.. r •·.r<c:ru ,-.ritn8sscd, t o · (.,nt i on or 

ex.D.mpl c t he provi sion f ,)r ,, 1.1or 'lt or ium in n.: ., .rd t o .:.,11 ·.r:::.r :::, 'ln ~ definite 

depri Ve t i on of emb E.r•· Lf the L 8C\. '-U'- cf Nrttions ')f t \.J ri g-ht of rr.'.lr i n 

some c .:i. s s (.Articl e:3 12 ::ncl 13 0:l' the C<JVvn '."..n t ~f th.:: L'-'•"-Q..w), .Jt ing so 

spe:cific \7,"..s cl· L by t he n· .ti :ms ::i f t '-' r; .Jrlcl f cJr t he i npl u e:nt n.tion o f the 

r e comno nd ti ons of th-: C irm i ssi on Gf Fifh::e:n :,s t o provide "p1.., nal sn.ncti o n s " 

f or o.cts "pr v oking " t he ,·nr . i1.t the ::ia.mo t imu , hor:ev <:.:r , mr ny dot n ine d 

o. s to decl::1.r0 t he:m r.n inte r nc..ti .:mr,l crime. 

The fol l orlint: nol L-. n i n t e rm.tiono.J. pronou ncement s :::. r e, evidence, 

f these desire ., '.:..nd of s o:n"' of thL·SL; e f f or t s . 

(1) Lrt i cle 1 of t h,: C1.bor tivc Truo..t y of Mutu 0 l ,ss i s t o.. nce of 1923, 

~ol emnly decla r ed "t h1.t ''Lf! ,rvssivc ·-nr i s n.n ~ rn1;.tio nc..l c rime ", .::md that 

t he Pa r ties ,rould 11undcrt 1.ke t hc..t no on of t ,l:Ll v1i ll be rui l ty of its 

co!lJiliss i on". ( 2) ' 
Ab uut lr.l f of th\., 29 St a.t (; s who r0pliod t o n submissi on 

of the r , ft t r '-"1.t y wrote in f . vour of a ccupting t he text . j , ma j or 

0bj0ction \"/a s t h .'.lt i t r10uld b..,; i f ficult t o def ine uha t 2-c t vvau l d comprise 

"aggres sion" r nthe r , thnn d0Ubt ci..., t o th_, c ri1 in-:.lity of .3.[gr ossive vmr. 

(2) The Dr a.ft '.I'reo.t y Jf Di sar {'Jncnt n.nd S'-'cur i t y r rcpa n ,d by C1. n 

.P.m0rico.n Gr up and c ans i dcr,..,d by t hL- Third Corrn~1ittee of thL 1,sscmbly of 

the Leagu of Na t i on s , 192l~, ;,.r t i clo J. of .-,hich p ovj_decl th".t "t he Hi gh 

Contr "' ct i n6 F.'.:'.rt ies sol emnly d-c clo.r -: th.".t "1£ffrc ssiv w::.r i s a.n i nt e r -

nat i one.l crime ", nncl 11 1.,,ve;;r, l l y und.t::r t o.ku nnt t o b p.ui lty of it s 

commi ss i on" , ,.vhi l o i,.rt icl 2 provi dGd t ha t "A Str'. t e E. 11[8.f i nt; in war fo r 

ot her t han purpose :,f clcfL.nce: c .,1Init ,, thL.: intc rn-,ti 0na.l rime dcscrib c:d 

i n Article l". (3 ) 

For C1. d.c t :ii l ed t;xv os i tion () f t hc d.vv,..,lor.n•..: nt s 0 f th· .t i)L, riccl o.ncl p rio r 
of tho Clr r t cr s 0f V ic lntcrn-1til

1
n-.l T . ibun ':.. l s -sc : Ch 1.pt e r ~ 
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(3) :3i1 i l , r t cr11,s ·.;t.. :rc. u .·,. 1 in t he frc'c.~,bl,;; t o h(, ,'.bort ive 

C<:.m. v., Fr .1toc0l f .. r thu r". c ific SL.t tlc.mc:n t cf Int c,rn'lti •:; ·,l Di p utos 

of 1 924 . '.r · i s rr'-~•-mbL ... · l., "•JJ. ..... , l y a sse:ctL. t hr.,t a 1:: r of 

t i •. Int .... 1,,'"1. t i ,~•!1"1 c a r. nuni ty , ~rr1 11:.n int(..I'\ c..ti , n '.'.l cr imo " . I t ·.:-e nt on 

t o :::.y t ·--.t t hc. ~.c.rti s vt'v l..::;ir:)Us " "t- nsu r inr- the n..prcss i .. m of 

Gi vin ,_ l:'f fl. c t t o t his dC:sire i.rt iclo 6 

prov i e t h., t thv ::;·,ncti ,)n s of ,lr t i clc '16 of th8 Coveno.n t f tho Lu.f;t.10 

sh •-uld 1.K ::ppl i c:,b lc t o . St ·"tt e r 0sorting t o ,·:'. r in i r ·CTd of its 

undE:rt , kine u nder t hl: Pr ot oc vl, .i, lthou ~h it n E- v c:r cairn,; into f ore , it 

"did express t h" tr ,m__; t t itudc. f k 't•: ing juris t s · nd s t '.l tesmcn of 

mos t of t h...: nc,tions of th _-.- rld r u ~ar d i n c both t C; illE:&:o..lity a nd the 

(4-) In 'ept '-', bvr 1927, :d, t w ins t o.n c e o f the Poli s h Dclc r-c.hun, 

the /,s s e mb l y of th(., LV '-i;u e of N,".ti ns · d ,.,p t cd o. r esolut ion E: xprussinb 

th .... c nvict i..m t h:'..t 1
a ·,r:.ir f q:, rt: ... i n c n n.::ve r serve 2.s .:., means of 

settlinl:'. int -..rn_:cion ".l di sput e Lnd is , in c -J n ,1 qucmcc , an inte rn'.:.l.tiona l 

c rime ', .'.' h tl dGcla rin _{ t h2. t 1 , 11 ··K rs o agr:n n;s i on ''-re , c.nd sho.11 h,o.ys 

'...le , pr ..:ihibit t:;d,' ,~nd th:1t I ev c. ry p o.c i f i c mean s . u s t be ,r, p l yed t o settle 

d i spute f ,,ve ry tl0sc r ipt i on , ·rhich m-cy " r i s e b(, tw e n St tvs , ( 2) The 

r s lut i on c.ras ..-:.<.lo ,tc:d. unun:i.mou s l y , thus s O\·,'in£ h .,,. s trong ·;✓< s the 

c onviction "t h.-t t hu tim(., ·~1.1 . r r ivE.; , i n the. .\f fo.irs uf' St u.t~s o. nd 

their pe p l L· , t o c 11 Q p ,,dc n. s Jf'ld."' "• 

(5) 1,n :1ut ;10ritQtivc; expr 0 sr3ion of illK. ri c nn ,,p ini rJ n on :1.ggr0ssivo 

nar '"' s m.:
1
de n 1 2t h D...: c0mb c r, 1927, ·:rhun Sen, t or Wi lliam B. Bor a h intro­

duced in th .. Scno.t 1c: , ru olution , the l ::. s t in a l on _ s r ie since 1922 , 

of ·;hi.ch n. .... rt invnt provisio rn. "Th:-,t it is t hv vier, 0f t he Se,nr-t 

f' thu Un i .... J St o.t'- s tint •:r.-:.r b e: t vre(,n ·.tion.., hvuld b" outl.'.'.wed a s o.n 

( 1) Re c ur ,h" li'if'th ,. ·svr.Jb lx;, L<.: 't _uc. -;f H· L n ... Ofi ici.:.t. l 
J u rm.l ( Sp'- c i:. l " uppk n1.;nt No. 23 , 1924-), 498. 

(2) 
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ins t itution or mc:ans of h(.; .;; e ttle.L nt of i ntc.rn ·1.tion'11 c ~ntrovl:r SiL s by 

r ::i.kin,; it ·"- · nblic crime under t he l ·.w .._, f n ".ti .; s . 11 ( 1 ) 

(6) In Febru c.r y 1928 the ..., ix t L f :.1n- } nt_;r i 1.n C,.mf crcncc. of twen ty-

one imer ic·.n Re ublics hc. l d ·.t .d .v:,1 --~ .,.cl lptu 1 ·, res luti ..:: n dGck.rin~ thc.t 
'11 • 

a s "·.-mr of ~,·;re: s sLm c u stitut ...:r; ··.n ·ntt_;rn '.'..t i Jn/ cri, . ..., '\ ;·'. inst the hwn:1n 

,-

sp0c fo ••• · 11 r,~ ·re...,sion i illicit ~-n 1 ' .s s ch i · clt)cl '~rcd p r ohibitti • 11 ( 2 ) 

(7) ,11 t hi..:sc. n.tt e. pts r..--: ,dvv :.~n r.ut ,1 _, r ita tivc :.nd pr ~cticc.lly 

u niver~ 1.1 c..X:_1rcssi0n in th...: Tl:nu r ·. 'I'rc ·'..ty f ,Jr the:: R nunci 1.tLm of '1, r 

{Br i :1.nd Kell o;._.[: Fa.c t Dr "fe. c t of 2:1.ris "), s i 1..:ned j_n f?-r i s . 1 27th :i.ugu st, 

1 928 (3) ·., ich is nov, b inclin __: up o n ov...,r sixt y St :.tc: s , etnd t o :r i c h Germ:m y 

wa s t he fir s t s i gn['._t ory. 
Thu f" c t c ondcmne rG cou r.:, t ') \/'.)_r for th..., 

solut i on f ~ nc.tio n ri c ontrovcr s i c , r e n ounced it ~ a n inut rumen t of 

no. tion '.11 p o l icy, ,r~ nd boun1.'. the s i 1__m:ct or i c t o se:ek the s ott l er.ie: nt of a ll 

d i spute or c onfl i ct s , of whn.tcvcr n'lturo or ,vh"',tcvLr or i ? in thc.;y may b e , 

by p.'.'.. c ific rnc ..... ns onl y . 

'rhu s , th0 s i gna t ori ,s o ' th..: P ct h :· v <:: renounc ed t he ri l_:'.h t o f •:1a r 

b oth s .?. le t.'.l l ins trume nt of Sc, l f - he l p '.'..[" in.., t '1n internr.t i on '1.l •."lronc; a nd c. s 

c.n a.ct of nr•ti .J tnl s overeicnty L ) i.' th1.. purp o s1:.: cf cha. n l in ~- the existin g 

Ho-.;,uv .:,r , 'ls th.._, Gi 1 nrttoric.s h::-..v e_ r enouncc:d rec rse t o war only 

in the i r r utu·.l r..., l a t i:ms it f oll ows t h 'lt rC;S •Jr t t o w~r still remo.inGd l o.vr­

ful, but onl y : 

( 1) 

(2) 

(a ) a.s a. l; l1.ns of l e 1_ l'..lly permLs ib l u 0lf - defcmc1.1 ; 

(b) c.s :i. , . 'l ., u rl; of c Jl lcctiv0 ··.ctLm f or thC; cnforcunent of inter­

n".t ion~-1 ubliz.:.'.'.. t i .Jns by virtu1:.. ,J exi"tin · ins t r wnvnts l ik(; 

the Coven· .nt f t h'--' Lc ::-..t.u c ; 

(c ) s . betwoc,n s i ['l-Y.torit, :-; of th..., Pact :.n - non s i c;n.::.t ur iGs ; 

( d ) 1.s n _; '• i ns t D. sic n :.t ory ':rhu i1~. s br okt_;n the P".ct · y resort in t o vr.:i.r 

in viol ·~t i J n f its provis i on -• Thu_, whun Gr c tt Br itl7. i n a nd 

'u •- ~0cl by S. Glue c , lit . cit ,, p . L~l2 , 

~uvtc - ·Artly by s. Glu ck, lit . cit ., J . 4-11 ·m1 r·,1·tly by Oppenh _ut1, 
lit . cit . , p . 148. 

(3) Tr ·1.ty. ~e r i .J , 1TJ . 29 , ( 1929) , Q:i.J. jL~lO , 
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Fr .nee c:::. cl".r1.., · ;·· r Uf. '•n Gd 'J:L~.ny i ::.;1..,:i_)tc: li<.r 1939 h t decla ra.tion 

W S f ully . n '(CC.Jr ".llC E. rri h t h(., ()blic .t i vl13 .; f t he ::-uct in yj_ c w 

of t hl. inv1csi o .Jf '.J l •:.ml y ,1;:, 1•:xcny · ncl the rC;sult i nc ;·:Lr b(, t -,eon 

t h0s - 70 8t ".t cs . ( i ) 

The CJnclu . .,ion vf t h~ Bri:.nd- Kvllo,~£ F<1ct c r1.:'.tt e;d '.'l. l :m ,-1::i.stinG 

cvntr over c-y .::: t o it s interpr ct:'.tLm , · .. 1,d.y , ·., 1.., thcr t ·'-' c 0ntr" ct i n £ 

P;,.rties h · .v~ re'1.lly m'-'·1nt t o '~!~r c;c thct o.,_· -rv siv'-- ·; r is m ,t )nly ille
0
a l 

but lso and ~bove nll ·\n int0r n·•, t i ,)lal crir:0 . ·.rh:1tt:vur mnybe the 

view3 ::s t ·J t h.., l ,,r·c.l cf f 1:;ct .., of t h .. s P: c t , it i "J. t J.on. s t evid ent fr m 

the nur, .... r u .., 0xrr6;:;s i m" v1· in t '-' rn•,ti :;11·11 .,pini::m ·tnd. gr ee::ient s re f E;rred 

t o ''-b Ovt;; , th:tt l on;: L- f or e the J utbnr:.k o f thu 'ec .Jn 7orl d · :o.r the tim0 

ha d .·.:i.rr i vc:; in th'- lif c f civi li se 1 n ·,t ic.ns n hvn r,n int0rn2.t iona l cus t om 

ha d deve l ,Yp .; cl t.J holl-1 .. '.1.[£-res'" ivc ·:.-~1.r t ,:, b t; "'.TI int e rn:-i.tion~·-1 crime . In the 

wor d s vf ,.rti cl -· 3 uf th'-' t ".tut 0 uf the I\::rmc.nc nt Cour t o f Inte rnationnl 

Ju tice , such ' • c·u ..; t om, l ike · ny vthe r i n t c in tE- r n~t i o n".l f ie l d , may 

b c o s i dc r -d " s l-Viden t- 01' ~- :enC;rn.l pr: ct i ce '~c copt ed .:ts 1::.-i-" "• 

1.11 t h<J 0 •· JL ... rrm ex;_- n si n., _,t· th<., c ,nvictLn of civilised 

t nt es r e 1 ·0.r din,__: t ho neul f ur cc ncili r,ti :m, f :)r the se:t tlum<.:nt of inter­

n:1.t i .) n~,1 c.l i sputcs by p~cifi c me:,nc .. ml y , f .•r t hv r ~nunci c .. tion of ·:mr " S 

o.n in ·t r um ·· nt of rn t i 0nr.l pol i cy, .md, l oL.: ic:1lly, o.c t t; r cc ,1.,
0

'11it i on 

thnt o.m-;r c s ive wor i s ::,.n i nt e r n-;t i -:in:~l cri .0, [ r e ' tly r e - inforcc wh, t­

ever inference t o th, .. t effe ct i s cler i v : .blt: f r ·)m th'- Br i o.nd- Kt: llocc F< ct 

it self. Th<.:y m y be r e c ~r de 

of .:t vi de l y pr uv ..,. l nt jur i s tic 

' s p,x,~r ful t:v iclunc ...: · f the exLteoce 

liJ1r te ·.rhich h'lS <.: nE..r [ i sed a sp r cl).ding 

cus t om 'l1l1 nr: c i vi l i sed pc ,)1- l v· t ..J ri;:; ,:.'tr n. w·.r o · .. i:;, -re:ss i un o.s not 

s i mply "unjust " or "ill w l" but downr i ,:ht cri i n::1.l . ( 2) Eve r y 

r -cognit i on Jf us t o .. . ",:, t vi ncv Jf l"_..,., r.iu '" t -.. v~ "· be: .:..innine some tim 

"nd thur c h:.:.s t t;, E::r b1:-0n ·n0r ,jtwtif1, .b l c _, ·.1 ·l, i n t t.. hist ory of 

i nt erna.tionnl 1-, ·; tha t h---
t o r 'C.J;•r i ~'-- th11.t by t h,: c ommon c ons ·nt 

( 1) 

(2) 

Scv Orpcnht;ir: , l i t . cit ., • Jl~9- 150 

S. (,1 C 1:, 
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of r,i vilised n,- ti n::; -:-.,; LXl ,J'.\., r .3~ •. l .i n 1 UffiL r ou s sol emn r. flrc:c.ment s 'lnd 

· ublic 1v-in.)uncuncnt s c " i n ., ·iiuti r. r T .l. -:i., · uf ·.in ·:i..grres s ivc.: ,w.r i s 

a n intern:ti J r" l criLC , ( 1 ) 

Th·,t 1..; X~ ctly thL s·1.t1c; vic\!s v,c r e prcv .• iling · monr s t the aut or itic s 

of t l '-' :r·.rti"" r, .:; s _:i- ns ibL:-: f Jt· thc., C;W'.CtnGnt .)f th(; C1n t cr ;f t he Int E.. r ­

n.'.\.tioi 11 ,,,ili · y Tri un ·tl ~-t ITurer. er,; is s} ... n-m by the: report submitt d 

on 7th Juno , 1945, t o (; Frcsi dc...nt of the Unit1.;.d SLtt c.,s by the , :Jnvr ican 

Chi d ' o Couns1::l f t he J. r ~. i;Lcutiun J f the 1n- j or ,rc,r c rimi n2.l s f the 

Eur opuD.n 1,xi , Justic e:, Hub -r t H, Jacks on there .,2.i d : "It is hi [ih t :Lrnc... tho.t 

m:: net on th<::. juriJi c .?..l p r incip l e t h'.,. t ,'l f[r essiv , 1:mr - m::1.kin', i s illc . 1 

and erimin::i.l ". S:. c.'.lkini:; f the :J. l l 0ged "r c tr J'..'.c tiv1:: " n--,t ur e of a trin l 

C'.nd puni shm<.:nt f or t he l ::iunchinr of 1E.. 0'llly pr ohib it ed ( i . o. ::i. cp:: s .., ive: ) 

W: Tf' re., Justic t: J n.cks on '.'..r . cd: 

11
Int e r natiun;:;.l l t,w i s m•)r e th:cn 2. s c hol c: r l y c oJ. l e cti1Jn of 

nbs t r .'.lc t n. nd i rn.11ut o.bl e pr i ncipl "':.; • It i s · n out t-r owth 0f t ree.tic-s or 

P,Teem nt s b t- t ·,reen n.·ct i ons , 11-l _f · cccpt1,,,rl cu s t oms . But eve r y cu s t om 

hns i t s ori[ i n i s omE; s incl l: '..!.Ct , '.'-nd evvry :.grcerne nt h::ts t o be init i :tt t::d 

by the. ction J:t' Omt:: s t ·lt c , Unless ·,re ,•.rr:, pr epc~red t u abo.ndon every 

pr inci l v ~,f r~ c-.1th f or I nt t: rm,t i o1rl L:i.v; , w.:; c ?.nn t de ny th '.1t our . m 

day h"1.s i t s ·i.)1t t o i ns t itut <.:: cus t oms nnd t o c , nc l ud e n. 1-.:r eenent s t hat 

'17ill thbms l v e" be c ome s our c e of n neuer n. nc.l. s trun ~:t henod I nt e r n:iti nal 

Law. I nte rnnt i on,'ll 1 1.w L not cap-.b l c. of d-.:vclopm<1nt by l e gi s l o.t i :in , 

f or t h 0 r c is no c ont i nuou s ly it ting i nkrnn. •. i .:>n·,l 1.., ii s l 1.tur e: . 

Innova tion , nd r evis i on"' in In t erno.t i.m 'll L't,;, -'lr c b r OU[1lit :1.b, ut by th0 

o.ction of govc:rrurnsnt s d s i c neCL t u 11 0<:.t n c h· nt 0 io circums t a nc t:.: s , I t 

gr o;rs , :.i. s d i d t ,1c Cominon-ln.w, thr1)Uf h cleci s i on .::J rm. chcd f ro time t rJ t i ,1e: 

i '.1.da tine s.:;tt l ed princip l <.::s t o nc 1 si tu~:.ti Jn s , H8ncc I run not disturb0d 

by t h .... l :· clc o f r · c <.Jdcnt f" r t hv in uiry ·.1e 1Jr0p '.) s-=: t0 cunuuct "• ( 2) 

( 1) Sec 8 , Glut. ck , li t . cit . , p . 4.1[3 . 

(2) Iiu ·crt ·_,f J une 7 194' , L y ,Justic , H )bcrt H, J '1cks,·m , repr int ed i n 
the i\mer ic·1n J ourn<tl ,.:,f Intu:·n .ti . J L' t v, Vvl , .39 , 1945. 
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Th<.. I u rer b '-r c Ch::.rt'-r is n.n i nt c: rn-'..t i , n, l <'.ct ·tr ich d fini·L E: ly 

r ovidu:l th" l .st lin in th'-' vul ormcnt s Jut linqd in the precedin[( 

section , n ·· . c l y , it n ::,t .,nl} rn1thoritat iv l y r endered 

o. ,:;:-r es siv '-' 1:"..r n.n i ·.t '-rn·.ti n .1 rin<.. , ut Irl',ck it in ·ddition ,. crime 
( 1) 

(v) Definition :. d · nt c;r~ r (;t ''..tj_on of 
"Cr:i.J u,; ' ;-·ains t Pvt'.Cl, ". 

, , The ·u r e1; bt.r · · Ch::i.r t.c:r . 

Lr t iclu 6 of t . ,.; Ch 'W tc: r .)f tht.: Int t..rn r,tiryfr .. l ,U l i t o..ry Tr ibunnl 

a t Nuro1.1 e r r , ~.nnuxed t o t h1.- A;:-ru .. t..nt o f the :F' )ur T::iw1;rs ..,f 8t h ;,ut u st 

194-5 E2) prov idt:s t h ·~t t l ec: Tribu1r l <.:st~.l:: lishe f '.J r th0 Pr os0cuti n o.nd 

" h·.11 h'.'.ve t h, 1 v:11.-1· t J t ry <ml ~:iuni sh p rs,:ns nho, act i n c 
i n the inte:n ,~ t ,Jf t h._, :t,ur Jp1.; <'..n J,xi countries , ·:h0thE: r :t s indivi ual s 
or 1~ m01i1,)cr:, .1 . .' Ol'_ :~ ni ,.._: t i ,m , c •.irnmi ttcd .:iny of t ho f ol lorrinc: crime;s : 

(o. ) Cr .i. r.11;...s .'.'.; ·<'..in .;t p:::~1ce : n ::cmely, pl •;.nninr:, pr e2,n.r c .. t ion, 
initL, ti Jn or ·.,r\.:,in ._· of r,. w:..r of "..1-· 1;:rcssinn, or ~.:. ·.n:· .. r i viol r'..tio n 
of int1.:n1·.ti rll ,1 tr ee. t ie _, , ·:i..,rt.; ement ., or '!. sur~.nc"-- s , Jr pc.r t i c ipation 
in c rr ,,on p l ".n r c n s:;-ir '1.cy f -Jr t i0 :tccomp l is1mcm t o0' ny o f t he 
f or e c:oin t' : 

(o) 'Jo.r Crimes •••.• 

(c) • Cr i e :J ·:p.a .. n ° t hu1.nn i tv ..... 11 

, "' Supr eme '."fa r Cr imE: s . 

Tl us the author;, of t h~ Chi:-,rti.; r h--iv8 ~ivl- n ". L.,:!di n[ p l c c c t o 

This W"S th , 

expr ssion o f t h8 f i r ml y he l d vi0n, tlnt th · crimc:;3 so.. in..,t p<:::L c 

enumer n.t cd in J,r ticlt: 6 uf thu Ch".rtc r talco precedu nc<.: bufore 

n ny othel' i i krn- t i r1n·.1 er ·inc- t J b l tri,.,d by th Tribuna l, :md thn.t thoy · 

1.:ons t itutu "t ht. su~n·,_,n · i nt 1.- n-.t i 1 ·• l c rim1s ". 

Thi s l o,·ic 'l. J. J.y, t v nic".J.l y ctt 11.-co.lly ~bvious CJnclus i on, 

derivl]cl fi·0 , t 1"-- ~-.n".ly :.; i::; of 1 r ticl G, f ound c onf irm·:..t L.,n i n the Nur e bcr 

1
.'. Jn d1.-".lin, · with C0unt nl, o f th Ind i ctr.ont ( Comncn r 111n 

or Con:;pir ·.cy) .fol C_;u nt TrnJ (!1 1:;,_rt:: ss ivc 1.-:,r ; Crinl..f:J ·-:.~-n.i n s t I"'e·.c e. ), 

(1) An o t h , c r1tri1.•u ·ict -,f t~L nit u l N:t i ons \r, r Crimes Commi sion to tho 
'--ve l lJ_J l -ut of t r'- c on (;r t vf er h .., '..i. "'' i n ::;t · pe;.·,c e , sec Ch·1.p e r VII I . 

(2) Mi "c, o. 10/ 19 5, Crd . 666l3 , _. 5. 
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the Tribunni s t a t ed : 

"The chnr ges in the Indi~tmcmt t hat the de f e ndant s planne d 

and \vaged t1 gt::re:,ssive war s n. r e ch,:i.r ucs of the utmost i;r o.v i ty. War is 

e ssentially an ev i l t hine . It s c onse quence s a r e not confined t o the 

bellige r ent st ,:i.t e s r.l l one but uffect t he whol e world . 

"T i nitio..t c a. Yr:ir f :1 0 e s sion, ther efor e , i s not only nn 

inte rnnt ion l crime ; it i s the supr eme intern itiona l cr i me diffe ring only 

fr om othe r r;:c.r cr ime s i n tho.t it conta ins within itself th1; a.ccumulo.ted 

evil o f the whol e "• (1) 

This stc.t ernent of the.: Tribun.J.l, describing crimes agn.inst pea.oe as 

supreme internn.ti ona.l crimc.s , and the order in ,1hich vnrious forms of v1ar 

crimes have been enumernt ed in Article 6 of the c~~rtcr a rc of paramount 

impor t ance t o internn.tionnl .l mv. The Charte r c ontains a c ompr~hensive 

enumeration of wn.r crime s a nd t oeether Ytith the Judf1Ucnt e stablishes a 

hierarchy in war crime s, neve r before att empted by a.n authoitative inter-

nc. tional ll:gal body. This seems to be due t o the circumstance, that 

acts c ontained in Article 6 (a) of the Charter ru .ve usually i n the past 

been separ ately discussed, ana lysed ~nd defined, by mostly ad hoc crented 

bodies, e;uiL1.cL1 a s much by politica l ns l eg" l con sidera ti ons ( 2), while 

acts listed under sub-pn.ras (b) o.nd (c) of Article 6 of . the Chnrtor, 

have been c ons idered technical a. nd l e gal problems, f irmly embodied in 

positive internationa l l oxr and requiring only def i nition, e le.bor11tion 

and ad.~pt ation to new circumstm1 ces . 

The gr eat i mportance of the f orm adopted in /,rticle 6 of the 

Charter and f the ubovo quoted s t a t eme nt of the Tr ibuna l c onsists~ 

alio. in: -
(1) Misc. No. l2 (1946), The Jud grrent, p. 13. 

(2) Se c : a.) Convent i on of 11th April 1814, a nd the decision of the Congress 
of Vienna , 13'.;h MD.rch, 1815, on so.not ions against Napol eon. 

b) Recomroc: ndnt ions of th Comni s s i on of Fifteen appointo_d by the 
Preliminar y I' ·: '.).C~ Conference , 1919. 

c) '1.'he Briand-Kello e Pact f or t he Renunciation of the War. 
) Lhe: Dr nf t Treaty of' Mutual As s i s t n.nce . of 1923 . 

e) '.:.'he "Geneva Pr ot oc ol" of 1924. 
f ) 'l' he Declnro.t i on c oncer n i ng Wa r s of A r:r es s i on of the Third 

Conmittee of ,. :.e As sembly o f the L0nguc of Nat i ons of 24th S ptembe r, 1927. 
g) Resolut i ons of t he Pan- Am~ripan Confer ence of 18th February, 

1928 , a.ncl of va r i ou s other internntionnl c onfe rence s. 
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( ) : L e in':" ch1., 11'.1'[1..,.3 c~nt•.in•~d in s b - p" n . ( "- ) uf .,.rticl'e 6 

on .'.'. : ur(;ly l 1..,:'•"- l k v 1.., l ; 

(b) Es t .'.'.blishin- t r11. i~uprun" h".rr~ct0r of Crim(; •"-[C,inst Peo.cc , 
,., ... , ..... c ,1mp:.rc ·.ith '.)t hlir 

. 
\,T r C i:. '--6S ; 

(c uncl1.;c l inin · )f .. 1 0:::1.., f:i..cto link bc.:t wcc n "11 hr t.e f or, s of 

·,ci 
• < • rim...,s . 

b Lnn l 

"- ; "• •• pl ".nning , pri . .:. !,;~tr 1t i n , i iti· tLm or ·,v'1.[ in
0 

of '. r.·c.r of .'.'.ggr e ·sio n 

or ['. ·.-r"..r i n vi •Jl .t i .Jn -Jf int"rn- t i n°.l tr1.;c-.ti" , "-,_;Ta(.;. 0nts or c..s surnnc s," 

and :-..1 . .,o ·, s : " •• , p:.r t ici1-•·.tion in . c om1:1on 1Jl ,.n or con •pir cc.cy f r the 

ncc0mpl i:.J1mc.:nt :;f t' ny e,f th" 1'0rL~·<.'in[: ". 

;_t f_irs t s i cht i t bl:c ir c;S ,)bvi ·iu s , tha t the o.ut h , r 3 o f the 

Cho..r t cr d i s t in_• ishc.-J b1., t ·;rccn p l :-cr nin e:: :,f ' t · ;o.r of ne;Lr e ... s i . n .'.'.n pur ,tici-

1xtti . n in ::>. c .m1m.m ·; l ··· n .Jr c Jn s:1ir" cy , 

'l'hc Incl ict,.Ln t t)r ,., 3L nt 1.., < t tr.0 Int1.-rn". ti :>n '11 J,Iili t r:.ry Tribun.., 1 

,Jn 18t l Oct er , 194 .'1 ( 1 ) •mfir1:1s t his clif1'c;rcntfati on. The: dcfondo.nt s 

'tr L f i rst ccusc,d uncl -c r C unt On(.; f "·. c on.1on p l '1.n or c onspira cy t o 

c ::)lnmit , or ·.-rhich inv .... l vecl th(.; c0mmi ssion of crimes '1/nin st p-.:o.c e , m::..r 

crim0 , 'nd c rim(js r.~nins t hUI'.l: .n i ty, '1s d fin1::d i n he: Ch.'.'.rtcr ••• ", 

:-.n t h1.., n un (.; r C,Ju nt T ,o of 11 '1r t ici? '-t i on i n thu p l nnin b, p r ep-'.U'a.ti ,m , 

initi:.t i un ".n<l ·.r. i nr- of ',:c.r s ,. 't '[:TC;;Ssion, ;;hich ·,;e:r<- r..l so \7a r s in 

viol 'ttj_on of interwstionc 1 t re: ,t iu s , •• 11 

Bi;forc. p r oce; ·d ine ,.tny f urthc r Yri th thu ".na lys i s •:.; f t " a b e 

ffi nt i oned ii'fv -.:nti1'..t L.;n i t 13(:1;: .1~; TI1.., C ssr ry t o I' <.:ffi'1rk, t ha t thu '£ribun '.:'..l 

T 

( 1) The I n iot□t;tlt , )• 3 . 

• 
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in the Jud ment ( 1) r e j &cted thE: char ges of oonspi r l'..cy t o corrmit vmr 

' crime s l'. nd cr i!TlE: s c ga i n s t hum:-.nity included in Count One of the Indict-

ment and i n o.ccordance rdth the l ette r of 1 r t i cl 6 of the Ch1.1rter 

limited the ch~r 6es of conspira cy t o the commi ssion of crimes against 

peace as f or mulat ed in suh-par a . (a) of 1,rticl 6. 

This dec is i on of th1.; Tribunr:.l ma.k s t he d i s t i nct ion between 

conspira cy <'I nd a ctua l pl mrning of a ,.-,ar of a geression of even greater 

importance . It sho'i/s that the 'r r ibun 2.l d i d not C'Jn s i de r the differe nce 
• 

t o be of a purely t echnica l cha r o.cter applying t o a ll kinds of vro.r crimes. 

The Tribunnl tried the defcndc..nts under Count s One n.nd/ or Two on the merits 

of their deeds , within the limita t ions St!t dovm in sub-p:i.r a (a) of Article 

6 of the Chllrter, c.pplyinc t J crimes a r;a inst pe:1ce l)nly. It furthe r 

considered thn.t the difference betneen c onspir acy and actual planning was 

one of substance and a l so of de[,ree a nd tho.t ther e wer e t wo different 

crimes D.£ain st peace . 

This i s particularly obvi ous fr om t he following t ext of the 

Jud£?Jllt:nt: "Count One of the I ndictment char ges the defendant s with c on­

spiring or ho.v:i ng a common plan t o c oumit crimes a rsa.inst peace. Count T\vo 

of the Ind ictme nt cha r ge s the dofendt,nt s rrith c ommitting s ;;,ocific cri100s 

a gainst peace by planning, prepariiJ.g, initiatin e; a nd wa gi n e we.rs of 

{ 1) "Count Ocle , horrever , cha r ges not only the con spiracy to corrmit 
o.ggressive war, but a.lso t o commit , nr crime s and crimes '.).ff in □t humanity. 
But the Charter does not define as o. s opa r at v crime o.ny conspiracy except 
the one t o comnit .'.lets of agi3r essive war, Article 6 of the Ch.'lrte r provides : 

''Leaders, or ganisers, insti p 1.t or s and c.ccomplices p ::'..rt i c ipating in 
the f ormul :i.tion or execution of I".. common pl o.n or consp ir• cy t o c orrrnit a ny 
of the f oregoing crimes n.r e r esponsibl v f or ~.J.l act s purformed by Olly 
persons in the 1::xccution of such pl c.n". 

"In the l)pini n of the Tribu na l t hc s8 rror ds do not o.dd a now and 
separn.t e crime t o those a l r00.dy li s t ed. The \!Or d s are dc:s i gned t o establish 
the r c: spons ibility of persons p artic i p n.tins in a common plan, The Tribuna l 
will therefor e disrecard th8 cha r ges in Count One thnt the de fendants con­
spired t o commit wo.r crimes and crime s ag i nst huIMnity, a nd will consider 
only the c o .:.:;..i p l o.n t o p r epo.r 0, initiat e :~nd \Tee aggress ive mi.r. 11 

(The Judf:_mcmt p . l14). 
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:'..[" _r s i J n ,' .. ·.'.'.in ·t ,,_ numb r :Jf Jthcr t • t o • 11 ( 1 ) 

Thu: t h1:; Tribun".l c ~m.;id.ere, t int the.: common p l "..n or c ons iro.cy 

·::i.s r:.. e:Cnc-r""'.l crim1., .::,· .. inst J u' .. c1.., , •hich c ..,n .J i stccl in c m.,pir inc, m, ki n g 

l onr - crm l ' n ::; '\nl ·,rr .n :...,r 1.,nts f or ' .. " .. :.in [. \7'!rs .Jf a1 ·_-r1.,s:; i o n i nt he . 

J f I'hz i G..,ri "-ny, ,·.:hich .i i. '-tl t h0 .:it.:t t in, · u of th,_ p.:>liticc.l, e oo ic 

~-[, T(.,SSL;n "..n 1 k li'.:ler .t o ly ,. ·,· o by t he ~rticipn.nts i n t c, conspi r ncy 

, .-ith <' vi(.;\ ." t J "7"..[' in-· such ,· . . r s , c ~'111v unr r Count One. 

For in:;;t r,nce , . .,_ r cnc.: r ".. l p l ·~n of n-., ,.rm~mont , r,i t h ~- vic,-r t o 

conduct i n c ·,n ·ti;[r '-- ssiv · ': .:tr in t11.;; f uturu· co. E:s un er Count One. This 

is best ill u s t r .t cd by t K st· .tt.: '-'nt m:·.d by Hit l er c..t the c on fe r nco f 

the. Supr1.,J. 0 Comm"-n <::rs , of 23rd Nov1..;mber , 193 9. He dec l a r ed int er nlic.. : 

" ••• but I m,sn ' t i t 0 cl1.,:1 r n.t thr,t time: , n hc h(.; r ... ..,h 1uld s t rt fir st 

'1.[/'1.in t t he E"-" t ".n then in the. \·rust or v ic1.; v rsn ••• B::.s ico.lly I did not 

or gnn i s · the "-rI u 1 f orces in or d1.Jr not t o t rike . Tho d~cision t o s tri ke 

E-~rl il:r or 1 ~,tc r I vant v t o solv th prob l em". ( 2 ) 

The m·'.kinc of spvcif ic p l .n s antl propc.r '1.ti ns , " . .., well as th 

c..ctuc..l wn.: :in ,1f "-ft.r e e, s i ve ·,-,Lrs ". n in st pecific St nt 0s CL me und r Count 

~-
Thu , Hi tll.r ' s ·c b.r 1.t i on 1.t tho muet i n of t hv Command r s - in• 

Chief of 22nd ;,u ['.U t, 1939, c. nouncin t h i · 0cision t o ".ko v, r on I'ol:.,n d 

::-. t once: c..nd .. ·ivin ~ fin 'll instructi .:m" c s t .:i t he. w y in Y1hich t h e C'.lmpai P-:n 

sh l d be c onuucted (3 ), i s 1. t ypic1.l u xar l u of D. pe:cif ic p l ~nnins 

nnd prep,1.rin1• )f c..n <'..g0r e sivc v1.:1.r '.l[D.i n s t a pccific c ..:,untry o..nd c on-

s t ituting c. crim1:., "~ t_,1.i n s t pic!ace und'-'r Count Two. Th a rel ysis of th -

·cnte nccs r un'J nc u1 ·, 'lin Ll t t h in'.l ividu ::..l e:fund.'.\nt s indicted under 
of 

C unts On e •~nc T·.r · , ·ivui :.n in1i ·tti )11 / how th0 

'.l :r ro~sive W".. r 0 

( 1) Th1., Ju L m0 nt , p . 1 2 '\11 l 1) . 

( 2 ) The Jue: n .. nt , p . 15. 

(3 ) The J 1. l!l1.,; nt , 1' . 4 ,nil 25. 
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GOER ING . h..'"l. s been convict ed und8r both Count s . The Tribu n" l 

s t a t ed: "• •• he: was l a.q:,:ely ins t rwnento. l i n brin[int; the: National Soc iD. l i ts 

t o power i n 1933 ••• " (Cha r ge under Count One ), a nd f urt he r : "Shor tly aft e r 

the Pnct of Muni ch he ann.:iunced tho.t he uould embark on D. fiv - f ol d expan­

s i on of the. Luft ·ro.ffe ncl speed reo.rm:ime nt -,ith emphasis on of f nsi.vo 

wea ans ", ( Count One ) • Th'° Tr ibun 1 st o.t 1;: furt he r : "He commanded t he 

Luftwa ff.! i n the tta ck on Pol and and throughout the agcr essivc war s which 

f ollowed" (Count Tvro), and f ur the r " ••• was a ctive in pr.:porins ancl 

execut i n[; the Yugos l av n.nd Gr eek campa i gns ". ( Count Tvm). ( 1) 

The c o.se of FRICK i s very ins t r uctive . He Yo.s 3.c quitted under 

thus .-, 
Count On(; o.nd f ound guilty under Count T\,o, The Tribun:i1/ e.ave the 

reasons f or hi s a cquitta l : 
"Bef or e the da t e of the 1~u stria n aggression 

Frick vras concerm,d only v ith dom0stic adminis t rat io~ rri t hin the Reich, 

Tho e:vidonce docs n 0t shL-,,r tho.t he partic ip.:c t ed i n nny of the c onferen_c es 

o.t which Hitle r outlined his aggr ess ive intentions . 90nsequently the 

Tribunal t a kes the vi ev, tho.t !<'ri ck was not a membur of the common plan or 

conspira cy t o wn. r:,c n.ggr e s s ive war as defined in this Jud .r n0nt", ( 2) The 

wording of the f ollowin pass~ge of the Jud;-me nt clen.rly shows whnt the 

Tribunn.l consider ed t o be Fr ick' s or:u..e Ulltler Count Tw : 
" •• ,Frick 

devised an admini s tra t i ve or gnnisntion in nccordn.nce r:i t h wartime s t a ndo.r ds, 

According t o hi s ovm s t a t ement, t hi s wn.s actua lly put into oper ation aft r 

Ge rmany decided t o .::tdopt n. policy of wn.r. 11· (3) 

1,s further pr oofs of Frick' s 8Uilt the Tribun:cl m0c:ntionecl ~ 

~ the s i gninr, by him of t he l "w unitin g Au stril'. with t he Rd ch , thE. 

signing of the l aws incorporating int o the Re i ch the Sudet enl.'.:l.nd , Mef'llt; l, 

Danzig, the East e rn Territ ories ,. Eupen, Malmedy o.nd Mor csnot, and the 

1 participa tion i n the ndmini s trnt i on of the t er r itorie·s occup i ed by 

Ge r many in the war. 

(1) The J uclr;ment, p , 84 and 85 , 

(2) Th Juclnncnt, p . 99, 

(3) The J ud[me nt , p . 99. 
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r REICHEh wt:." ".l so "-Cquit t t.:cl ndc,-· C unt One. Tht: Tri bun .1 

c,id: 11'1.' herc i · o cvidc.n c t.. tu .,hJr, th·.t c r:.,.s cv(,r 1·rit hin Hi tle r ' 

innc.c cir 1 L• f r:.,lvi:3ers ; nor clurin~· hi cnr e"r \lets fa; cl:.isc J.y c onn ote:d 

u ith the f,nw i on .f policic'· ·rh· ch lvd t o 1i<·,r . H "..S ncvcr p r es nt , 

l1is dcc i.., i ons J hfr lt.. - l:I'3 • • • In h1.: ..,r inion cf the Trib un· 1 , t c 

cvid ne e f ."..i l · to _,s t :.bli ·h h i ~ c onnccti Jn r.-ith t h cons~•ir:.cy or cormn n 

r l -".n t o ~., ,.,_ re [, iLTc:ss i ._, ,.·-·tr '~s th·~t cons , iraby h.."..s b en e l s -·rrhc r 0 defined 

i n t hi Ju' L me n t ". ( 1 ) 

The Tribun ".l ".c i tt 0d FUNK und - r Count One , but r c osni sed hi s 

1. u i lt under Count T\·10. Th t.: Tribuw'.l s". i d : "Funk bec'.lmo ~.ctive i n the 

e c onomic fi._, 1:1 ·,ft c1 tho N"..zi pb.n s , :ar~e l'.ft.:r ossivc w'l.r h " E.en cl nrly 

efin<.; " , ( 2) r,11,l furthur , n vv the r1;; 0.s ns f or t he ve r dict on bo th 

C,Junts: "Funk 'IL, n c,t cnv .J t he: l u:::'-ding fi .~ure in ·,r i [ in" ting the Nazi 

p l ".n f or ''.£.:c·r c:_;s ive :: .. r . Hi :3 ".ctivity in the ec onomic sph0rc rl" S unde r 

the "u~1ervision of Goer in · ·~ ... :;:-1cni 11otbnti ".ry G ·n ·r'\ l of the F our Y110.r 

P l an . Ifo c1id , ha,·;evt.:r , ;1·.rtici ".t c in the e c ononic pr ~'1r - ti 'Jn f or 

cert 1.in of t ho c, T(,Ssivc ·.: .r r, , n ot0..bly tho ·c , c'.in t Pol : ncl 2-nd th · Sov i e t 

Union , but hi :, E_:Ui lt c c.n be ".cl1..,qua t 0ly dcci.lt ··;ith under C' nt T,7 of the 

I nd ictm,mt ". P) 
SCHJ,Ch'T Yr''s incli ctccl n.ncl ".c qui t t od und er Count s One ,1.nd T\-ro . 

The Tr i buno.l brou 17ht fo ::.·,::·~r 1 Jst ch .r·,c t Gr i ·tic :. nd (:j nli , ·htenin5 rcn.sons: 

"It i s clv.r th t Sch".c ht u::1. 't c .... ntr, 1 f i cur , in Gc r m.."l.ny 1 rJ rEc ".rm'1m,mt 

jJrO(:'.r '!Illln , hnrl the sti::ps ·. hich he t ook v.r ticul '\r ly in t l · o".r l y d" y s o f 

the N·i.z i r6 ·:i.m.._ , Y.ero rc::;p, nsib l e f:::ir Nazi G1.- rml'..l1y1 G r n i cl r i se ci. s , 

milit:lry r,orrcr . 13ut r1.,".rm:;.mont of it sel f i .· not e r · mi rn,l uni3cr t he 

crii:tc ·., ... i n ..o: t pc'l.cc undc · ,.rticlc 6 of t Q Ch'.'.r t cr i t Ch·:r t cr . '.i' ., IJ<.; 

mu :.; t l.J._, ~;l r,•.m h';t J ch-:. cht C"l.rri<.; ~ut t hi.., rc '1 rIWU i:-nt '\:J p-.rt •.,f the No.z i 

p l 'ln J t o .. "tf~C e. ·r:r •:..f· ivc · .. · r .i " . t rl f' rth._, r: "Scln cht w·~~ n ot invol v E;d in tho 

( 1) Tht. cl ),1L.nt , p . 100 ' XL~ J.01 . 

(2) Th, Ju'l·:nv t , 1, . 102 

(.3 ) Th,. Ju, men , 1 . 103 . 
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~.) l o.nnin_, of ".ny r) f the s :icc i f ic r.rD.rs of o. ,~·,n., " sion c c.rgc.:d in Count T,,-,,.o . 

His r,1.rticip . 'ti. n in th0 occupr!.t i on 0f /,ustrin a nd thE: Sudch:nhnd (t1fiitber 

of Y i ch c..r .:. ch:.,r ged ·"-S ~+rr es siv0 rP.rs ) wc..s on such o. limited b,:;. s i s tha t 

i t oc n t _ .)Unt t o p:1r ticip'l.t i ·Jn in th common p l :cn clv1r g d in Count One . 

H w.::.s cle.'.'!.r l y not on..,· of the inner circle n.round Hitle r Hhich .-ms most 

clo el y involved ·,:it tis c ommon pl"-n ". ( 1) 

It h:'..s t o be.: mentiont- t h'J.t thG Soviet emb r ,,f the I nternationa l 

,1ilitary Tribun".l in his di ssent in g cp i nian :.:m the cc:. e f Schc.cht be.sed 

on the evidence submitted t o thE: Tribuna l , decl.'.'.red: "T hc: r e f ore , Schacht' s 

l eading par t in the prepnr e..tion :~nd X(.;Cution of the common crimina l pl an i s 

pr oved ". (
2

) He did n ot m .ke , h '.J\'vev er , any d i stinction b<:: t wee n charges 

under Cou nts :::lne c.ncl Tvro rmd did no t ch::1. l l en[e thE: dec i s i on of the Tribuna l 

on nny poi nt of l arr. 

Count Tr,,o . 

DOENITZ vms o. cquittcc1 under Count Om, o. nd dec l a red .ui lty under 

The Tribuna l £!f.l.V C:: t he dec i s i on in the f ollo.-ri n;-~ t erms : 

"Al thoueh Doenitz bu i l t a.nd t r o. incd t hE: German U- boat rm, the evidence doe:s 

not show he ·;:o.s p rivy t o thu con p i r , cy t o wage D.Ec:ressiv~ ua r · o r tho.t he 

prepared n.nd i ni t i D.t ecl such w.'.,rs . He rms o. line officer perf orming strictly 

He vms not pr - ent o.t the j_mpor t - nt con erence s whe n p l .::ms 

f or aggr essiv e i:ra r s 1;,er e c nnounccd ••• Doenit z d i d , h orrever , r.rage aggressive 

war within t he meaning of tho.t rrord .:ts u sed by the Char t er ••• It i s cleo.r 

tha.t his U-boc.t s , f cv, in numbt;r D.t the time , v0re fully prepar ed t o wage 
(3) 

\"lax'"• 

VON SCHIR;,CH was o.c qui tted uncler Count One • The Tribunnl said: 

"Desp ite th rnrlike n~tur0 of thv 1.ct i vit i (:,s of t'1.t: Hitler Jueend , hovrevt1r , 

it d oes n t n1p..:o.r that v on Schirnc h rm invol ved i n t he dGv0l opment of 

Hitler's lan f or t <::rri t or i a l cxJx.n..,i o>1 by mc'l ns of flFJ:r essive vmr , :ir tha t 

he p a.rtic ip'tt ed i n t he 1 nnin 1. or pr <:,p i'..I'nt · on of e.ny f t he ,., r s of 

o.gfress i on." (4) 

VON Pl..r. EN rrns , c quitt d und..:r C unt s O 1.. •ncl Tw • The dec i i on 

( 1) The Jlll.lmrn:.:nt , p . 106 . 

(2) The Jud L t: nt , p . 136; 

(3) Thu Jud[_rmGnt , p . 107. 

(4) The Ju 1•mcn , . 113 • 
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0f th.., Tribun- .1 r;n_s ··ivcn 
,. ' in -~er '.li... , i.n the., f lla.-rin l tL-r,n:.:;: 11Th 

To c:-.r ry 

thrs:,u ·1 thi 1 1·,n h'-- '--n,·,t;'--,1 in lDt h intri,_.:uc ,.nd ullying. But th'-- Cho.rt c:r 

cl .., not n·, ke: cri1. in 1 .>uch uff\,ncc; "i"'.in---t politic ::11 r:i :Jr o.lity, hoi·1evc r 

b c>.d thi s m'.y b1J . UndLr th· Clr.8:•t .._ r v on P- tp;;_;n c ".n be hE: l u :-,u ilty only if 

h r,c.s " p·'.rty t:> th p l ~. nnin1.· Ji' :..c ,y rc, ss iv0 w,r . There i"' no s ho "line 

th".t he.: Yr".s a j_..', r t y t o t he p l ".ns under ·;rhich the.: occup .., ti o.n of / u s trin w s 

c.. s i., ,)p in the cl ir'--ction 0 f furt h<c:r ·,n_y essivv 0-.ct i on , or c vc,n th.::i.t he 

rc..rticip,.t · d in : l r.ns t 0 ..iccupy J.u ...; tri;:,_ by c .'. ;r •ss iv;;; rn.r i f n l:: cessary. 

But it is not Gs t ab lisheJ 1._;yond a r c ·1son:iblc, d oubt th 'lt t l is -.-rns the ur­

pose of hi s 'lc tivity, '1nr1 th'--re f >r o thee Tr ibun,~l c ·tnn ot h ol d thc.t he wa s 

: rnrt y f o the c ommon p l ..,_n dr,r ccd in Count Ono or p2.rticip .. 'lt 1:1d in the 

l nnnin[' 1f the "-,;; -reas ivc i.·i".r s ch ·x gc 1 u ndt. r Count T·:10 . " ( 1 ) 

The '\JVi c t HK.-rnJc;r Jf tne Tribun·.l '., ·".in chD.llLn ~·cd t he d ec i s i on 

i n v F ,ptm ' s c ··.se , but di not s u;·_,. a rt hi:.:; or, ini on by ·,ny l c e.:al con-

s i dLr".tion . Ii'-- l:i.J itl, hims1.;lf t o tho vt ·1t emc::n t th.3.t th(; vfendant 

upportcd the., n~zi rc c i1n. ... i. n 1.u atri , but did n ot 'ltt6mpt t o prove the 

o nly point of l L-1.:"·::.l i m orta nc ·, ·mcl nrunc l y , whLt h '-- r v on F".pen p2.rticip 1.t ed 

in tho c ommon p l -.n 'lncl c on ~pirncy 'or th'-- b in .. :in, · D.bout :)f a wa r o f 

a ' I' (c. si n ·J r nh'--thcr ht- iC.:'.rticip1.t C; i n the: :..ctu,".l pb.nning o.nd w s ing 

of such .'.l. wo..r . ( 2) 

ThL Tribun 1.1 1 s c.10ci 0 i:m in the c ·t::;.., c,:[' SEY S- INQU.,J{l' is 

ch·~r a ctc.,ri.;t ic . Th1.: Tribunrtl 'lcquitt1.;d hi under Count One; , but decl·tr d 

him : ·uilt y m :lc:r Count Ti.·,o. ' hL- r ibun".l d i d n :lt , ·iv c rcr:.s ,:ms f or 

,Ti.s <"-c quit t -.1 · ncl , c::.n only inf t. r t 1o_ motiv..:s fr om th.:: [<.men 1 t n t e nt 

of the Tribun· 1 . Thi :: a y -· t h· ,t "S.., y s·· - In u -.r t po.rticip::.t c:Ll in t h e l ?.sjr 

(1) ThL J 11.1vnt , p . 1 20. 

(2) The Jur',:,11._;n , p . 135. 

.-
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. sto.1,.;.es of t l c N< zi intri .t_,u0 , ,,- ich preceded. t i E: occu r> tiun of 

Au s t ria ••• " ( 1 ) Thl., quest Lrn of timi n un th · cir cumst'lnces thnt the 

occup.'.'.tion :)f ,'.,u ·tr i D. i s n -t c onsiderud by the Tribuncl a.s an ag P:T es s ­

ive w-ar withi thE; me-... in r; of t e Ch"r t er scc.:m t o ho.v u .i: l o.yc the 

dt-ci ive r ol e . l;yss- In u ~r h'l~ not been con s i ~r~d ~ i lty of c ommon 

c on pir cy r p l c.n for thl; war; inc of "[~-r essiv0 '" r s , b c use this 

involves c l o c ollcb oro.tion over e. l ons p r i d rlith thu close r r oup of 

Nazi rin~l 8adcrs ' who ·,rc re: m:i.kin .. [C nc) r 1 prcp, .. r.::ttions f or th wa ing 

As t h · Judgme nt ""ays , Sl:yss -Inqunr t j oined the 

No.z i Fo.rty on 13th March· 1938 , a nd even thvn he rern-:i. ined in J~u s tria and 

did not p:,rticip' te in o.ny of the c onfer e nce s rct w i c h Hitler I s 

policy f or the future w.-.. s tlin'-'d, On the other hD.hd, Scyss-Inquart 

hel ped Hit l er in his offen s ive a;;1.inst the indep c nchmc c of Czccho-

slovo.ki ·~. ( 2) 
Thus thu Tribun::-.1 f ound him gu ilty under Count Tv{O. 

1\nother interestin r; :.r :umcnt wa s brought f orwnrd by the 

Tribunnl in su por t f the decision t o o.cquit SPEER under Count s One 

o.nd 'l\-✓0 . The Tribuna l sa i d: "'l.' hc Tribun 1 i s of opinion t hat 

Speer I s ct i vi tie s do n ot r>r.1ount t , ini tin.tin~, p l."' nni n3, or p r eparing 

war s of o.geression , or of c ons ir i w: t o that e nd , He becNne the head 

of the a rmame nt indu stry vell n.f t er a ll th0 wars h n.d b ten commenced 

a nd wer under ,7ay. His .'.lc tivities in cho.r ge of Gcrmn.n Art o.ment Prod-

uction ,-re:rc in " i <.l of the vr. r effort in the snr c v,ay t ha t other 

product iv~ \JRtorpr-:1.a Gs ::.id in th ·r.'.l.0 n[ f rnr ; ut tho Tribun:i.l is not 

prcp-?, r ed t o f ind t hat such 1.ctivitfo s invol v ,1 ongr.P, inc in the common 

plnn t o w::i.ge t'..f' :r ess ive rro.r ch.::Lri;:cd under Count One or n ging 

a g,:r essivc) war o. chnq~c;d under Count 'l\lO ," (3 ) 

Thv '.I.' ribunal .. l so o.c qui ttc 0fc ndnnt s FRrrSCHE and BORMAf11N. 

under C nt One o.nd s t nt 0cl that n0ithE: r of th~m r e chod o. suff iciently 

hi r h positi on to be · drnit tc;d int ::i t he cl '.)se rinc of th"' · z i l eo. E. r · · nd 

(1) Tht J ud,_r.10 t , p . 120 ~.ml 121 . 

( 2) The Ju'l me:nt , p . 12G 

(3) The J di vnt , . 1?2 , 
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t o t 'l.ke p~ rt in th" co. :1 '; pl .n >r cons1,i r ncy. (1) Th<:: de c i in rri th 

YE; [ .rd t 0 Frit s ch(; ,r s ch·0 
.. l lt.ni}.=d by th(;; Sovi et 1, emb<;r -:f t he •rribum. l on 

thv !:r ound tlr.t l"rit ;:; ch0 1 s 1 os i i on :.:s Hcc.d J f thL· Germt'.n Pres nc.s su ch 

th".t he 1.n · J.i r 0ctly invol v ·cl in t he pn::::c.r "'c t i.m :>.nd c ond.uct ,J i ' 

w2.rf:J.re . ( 2) 

c ·r".T~ in Vi l ;:t i on )f Int crnc..t i on-cl Tre :;.tic,s . 

Sub- _.'.'ra . (a ) of l,rti clG 6 of t hL Ch-· rter e numer at es "war of 

°'£!2:russi ::m " '· nJ. 
11

w.:1r i n vi ol ·" tion of intern.:ctir.)nc.. l tr D.ties , .::.gr eements 

::..ncl -~ u r r,n cc, " . T! c Indictment S[:.ys : " ••• t he de fend[:.nts pl nnned, pre-

p::1.r ed , initi,·ti,c ;_ :,n : · . .-.,:::-,:-... cl wars of '.'.i ,Tession Thich i"l(:; r e ~~l so we.rs in 

v i ol a tion of int,, rnTci )tl'11 tr e;aties , Q[Jeement s -· nd 1.1. s s u rD.nc s . 11 (3) 

,ripen ix C. t ,i th'" I nclictml:nt C;nW -r :1t es the inte rn::1.tion,.l L:.,J EJement s 

viol , t cd , 

ThL Nur 0m, er f: Juc10munt Ll ,),:.:s not dr;<-"11 on t he r r)b l em of "wars 

of '.:l.gfr essi n
11 

::mcl 11··10.rs i n v:idc..t i on of int e rn:.::.ti.) na l t r C;o.ties ". 'l'he 

Tribun.<:l said : ''Th..: Ch:,rt8r <.dinc:s ,'ls a cr ime the p l :,nninr; or w'-' ging o f 

w .. r t lr:c i s a rr"""r of o.u~r cssi on ~ n r,::ir in viol c..ti on f intc rnation?..l 

tr C;a tics , Thu 'l'ribuna l hn.s dec i ded thQt cert., in of t he de;fc: nJ ants 
I 

e' p l nnnecl 2.ncl '."fa['"(;d O,[£,'I'ess i ve 1.r.r .::; c1.cain.,t t n..,:; lvc, n .:-\.ti ons , ".nd ,;,0r ..: tht:r e-

f or e siuilty of this sc.. l'ic.; of crim-.. . This m. lees i t unnvCLJ '" :.iry t o 

discuss t he sub j c: ct in f'urth(;r dut r.i l , or 0v1.;n t ,) conside;r t,:t nny l e; n t h 

thEJ 1;;xtcnt t o ·:rhich t hes0 l\:;, -ressivl: we.r s ,:;ere c.l o 1wnr s in Vi ol at i on 

of internr.tio n~l tr 1.;; ~~tiE..s , D.[Tt.;vmcnt s a nd a ssur nnc<:.Js , 1 The.,c t re ,'.).tics .:,r<:; 

sot out in Appt;mlix c. of th0 Inch ctmLnt. Those of principal i mpor t-
(4) 

The '.rribun-;l the n qu oted t vro H,'.).gu o 

Convcmti •Jn :..; Jf 1899 ~nd 1907 r0l -:t i v'" t o th · settL .. rnc nt of intt;;rn'lti,)m 1 

cli ":·utu_,, thv V ~r~~ .. i ll1.: T. v , .. ty, t ho Bri-1. ncl- K'" l lo ::-·- Inct -::.1 r1 va.riuu s 

( 1) T!,u ur: inLnt , r . H7•l30 
(2) The; Jur"'.. 1,(.; l t, l' 13 fl - ll.O . .. . 
(3) The I ndict rn" n 

' 
p . ) . 

(4) Tht:: J u -:.,·rr,t n ,. 36 . ' l' • 

• 
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trc:ntic, s of mut UD.l ['.UO.r ant oe , .'.\rbitr tion 1.nd non- .:-.. r :r es s i on cntC; r cd into 

by Gcrn1£'.ny v,ith ot h r pa:rcr_, , 

The l'.tti t ude: of th\,,,' Tri' un~'-1 ~c0ms t o h:- vc bc(;n d icto.t ed by 

pure l y pr :-i.ctic :J.l c cm i c1er.: t i ons , 
}'r o . th - p•::>int of vi ovr of the t a s k 

"' llotted t o t he Triburi ".l, it ,·r". s irr(; l E;vnnt in .nalyso the question in d t o.i l, 

".s it \,r .s obvi ou thPt u l ['[[;r vssivc., ··mr s •;n ,:cd by Gt-rm..1.ny wer e a l so wnrs 

in v i ol.1.tion of i nter no.ti ,no. l bi l 1.t ~r n l Jr ultil n.t0r c.l tn.:'ltic s , The 

convcnt i onn l .)£. is of t he cr i mes ,.-~.s c ons i er d s e stnblis hed beyond n.ny 

doubt. 

The r e m~y be o.l so , n othcr r eas on f or s uch E'.n :::i.t titude , The 

Cho.rt e r seems t o l ay o.11 the.: c:~ph::1. si s on "ag _r e s ivc nnr s 11 ~s b c:: ing 

orimin.:.l of t:wmsel ves and t o cons i der thL c onv~ntionnl bas i s n s s econdnry 

nnd s ubsidi ".r y , 
The Tribuna.l s eems t o h '.l.ve f ollowed th Cho.r t C:; r nd did 

not atta ch t.,u [ r en t a n i 1 portnnc(; t o the: c onvl., ntionnl s i de . 

it is po~sible t ho.t some country m y pl an or \ID.E C o. ,-.r:ir f negression which 

In theory 

r,oulcl not' bo c. ',, a r in viol.'.1.tion of int e rnationa l tr cn.ties. 

such a rrar \70uld be , nccordi nt t o t he: Charte r , c 0ns i der ed o. crime o.gainst 

llk:verthe les s 

pe ace . 
1,ccor d inr; t o the, Cha rte r nnd t he I nt crn.c•.t ion,_l Militnry Tribuna l it 

is consider ed t hnt a crime ~8" i n t p ·ace cons i sts in pl nning, p r epo.ring, 

ini t inting or m1ging of 
wnr of C1.[£_rressi on, rrhe: th r or riot it is o.t the 

same time a ,-., .... r in viol , tion of internationnl treaties , ,-ueements and 

assurances; £E_ po.rticipntion in o. common pl .3.n vr c onspir.'.lcy f or the 

a ccomplis hment of o.ny of th"' f or e e0in[ , 
1,s o.. :-·r-res ·ive::• r1etr the Tribunal 

seem t o hnve consi dered o.11 w:1rlikc: 'lctiviti e:s , not i n justifif::d se l f-defence 

or i n e xecution of an order of o. supreme world r,uthor i t y puni s hing a n 

o.gGress or , directed by the c.tt.:tcking c ountry ,".gai ns t tho ntt.:tcked c ountry 

ncainst her '"T i ll n.nd m;.:etine \7ith he r r e . i st ancc , ,h t hE;r or n ")t a 

f orrnc.l s t t c of rr:.:i.r hns been decl 1.r d be:hree n the tvn countri s conce r ned , 

IllEi r,alit o.ncl Cr imi na lit , f n IC'J.' of 1,n re "' i on 
Ch".r c.ct or oft he. Crimes . 

ThE; L .. p.ll 0si t ion crc~Ltl.:d by the: C~nrt~r in thi s r e spect does 

not 1 ~ ve o.ny room f or doubt . 
:.rticl 6 of t h Chr-. rt<::r ' r'.y : 

"Th f 0llcr1in r· acts , or ny of th m, , re cri, e cominr i:i t hin the 

-
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jurisdictivn of the Tribun:-,1 ,., 11 (1) 

The J ucl,_ncnt st :it0.J : 11Tllo Chr· r e r nnk .s t e } l 'J.nn in r; of o. 

crime ; ••• 11 ( 2) The Tribun-·. l 1. '_rle ".l so cle :: r on ·;l ?.t i1oundc.tio n its 

It s n.j_n in the 

11Thc m'"\kin[' o f the Ch:wt el' ,,·1s thE; e: xcrc i sc.:: 0f the saver ign 

l e c i b .tivc, ;o·.,cr y the c ountril.:-. s t o ,,r 1i h the rrnan R(, i c h uncond it i onally 

surrender ed ; ,,11 1 the undoub t ed r i r ht of these countri()S t c l e ,
0
islate f or 

t h occupiL.d tcrri t oric" !.'. s bc ,::n :r t. c ocn i s c y th ~ civilised wor l d . The 

Chnrter i s n Jt '"' n :irbit r"'ry cxercis~ 0f r o\it:r -.,n the 2-r t o f thE: 

vict ori ou s m,tLms , but in th<J vicu c f th...: Tribun'"\ l , ,~s r,ill be sh own , it 

i s the expre ss i 'Jn uf intc rn;,tion~,l l ar, exi st in[: '"' t tht: t i me: of it s c reo.tion; 

1.nd t , t h a t cxb:::nt i s it s,.; lf ::-. C.)ntribution t o i ntern~,tionc.l l aYr, 

11Th,. Si~·n· t .ry ? 0 ,·rers crcn.t c,rl thi s Tr i bun 1, Llcfinod the l n.w 

i t r:c..s t o :ccl.ni ni s t e r , a nd r ,, 1e r e,_:ul ' tio ns f::ir the proper c onuuct f the 

In uin:::; so , tht...y h '1.vc.: clone t oe;t...ther n lY:.t o.ny one of t hem mi ght 

ho.v& done i :_) y ; f or it is not t o be d oub t e · th::-.t o.ny n-. t i o n hn. s the 

ri[ ht ti u s t o S(, t up spcci".l c vurt s t o ,'.',dJninist er l '"'w". (3) 

T t , intc..rn-".ti nc. l c ha r £:.ctcr of crimes ., ·_ inst p t... a c e mu st be 

based on, th~ custor. t1.ry _r,., c o1:.,11i t i o n rnnon,; civilised n £:.ti n s i n tho modern 

er a th.c..t c:[ressivc r:1:tr i s i llE. C -1 a nrl c rimi ri 'tl , Ther is ai p l e p roof 

tho.t civilised St l~t cs h '.VC clurin[ thL pr s(int century con s i dered th" t 

unju ti f i s.:: vro.r (n t i n s ·l f efC;nce , o r in (;Xccutio n of o.n order of a 

sur remc v1orld r ut hor ity, d , '"'.ncling pun L.,h t.n t of a n :iecrc sor ), ,,,-,1.s so 

cla n rcrou s c. tlu·e::\t t o tht survivr:\.l of !'1:'.nkincl tho.t it ,.1u,;t b e: brnnded 

::tn t r uat e:: r.s crh ina.l. It h'ts bL-0n sh0\.t1 tha t the St '-tcs lnv c 

repc'ttt... c1.ly c nt ..., 1·e;d i nto L'..f-;re cr onts GxprE:ssinc .,uch convi ction , In 

E:a ch of t h , se: in , t ['..nce , v1.; ry l ' ,X' [<J numb(;r of C(.;untr i es re:presentin f 

th ov <.;rvrh .... l min · rn;,. j or i t y of "tll c vu ntr .i.e s ~f the Yror l d , _n includ ing , 

( 1) Cnrnl . 660\ ,flj· 
1 • 5 .. • 

( 2) Thl.- ur'l._rnu nt , ; . 38. 

(3) Thc u lff11., nt , I • .58. 
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in most C'l. t..,<· , :ige;r t:"'s or c,JUntrie: s of .t he l o.st ,:,c.r ·i [.11t;d " nd ndoptcd 

t hose. documents . On t he crimin:::.l c h'.lr o.ctC;r .)f 'l. f_zr essiv0 Y."" r under 

int e r n,,.t i on:cl cu s t om'1ry l 'l\7 in the: i n t r - war s ·L1t:riod the Tribunctl 

expr essed i t s view ::'.s f ollcw_,: "In thv o inion of t he Tribunn.l, t hE.; 

sol emn renunc i '.ltion of ,,r, 3 ~nit trumcnt of nation ~l po l i cy 

n c ·sn.rily inv.'.) l vcs thC:: 1roposit i on t ht.t such .::>. wc.r is illt::[ O.l in 

i ntern :i.tiona l l "v; ; '.ln<.l t ha t those '.rho p l ~n '!ncl · [;f:: uch " \7ar , with 

its inevit "b l e ".nd t erribl e. c on "'c qucnces , , .. r e c omnitt ine o. crime in so 

doing ". ( i) 

Thus t he internationr.u ch:.wctct t:r of the c rime of t he v1ar of 

D.f,r ess i on hn.s b een jud i cia lly s t ablis hed beyond r'..ny doubt . Thi s i s 

.:::. l so ba sed on the f ~ ctttc 1 chc.n1..,cs vrh l ch oc curred dur i n [ the pr esent 

ce nt ury o.nd c -,pe::c i nl ly ir.co t h1:. First W r l d Wa r . The dt:vel opme nt of 

t ec hnol o0y in the 1Jrt; sC;nt epoch a s sun0 such pr oport i ons t ha t the r e i s 

a cons t ant thren.t thn.t a ny l oca l c onfl ict m"..y exte nd into a worl d c on­

f l agr ation , · t hreat enin e; • 11 c ount ri.,.., of thv vror l d o.nd ...,ven the ve ry 

su r v iva l of mqnkind . 

(e) Var i ou s Forms of Cr imus a 1·.-..in ::.. t PE.: D.CC:: in t he Ju rJne nt. 

The Tribt,na l u sed i n the Jud ._mcnt v 'l.r iou s expr e ssi ons to 

desc r i be the W" rliktc s t eps t a ken by rn.zi Gvrm ny. The wor cl "i nvas i on " 

i s u sed rri t h r ·gar 1 t o hu stria, Tunnnrk, Norrr.::>.y , D1:. l r{ ium, t he Net her ­

lands o.nd Luxembourg ; ( 2) " e i zure" 1i th rc.c:o.rd t o Czechosl Jv o.ki a ; (3) 

. (4) 
"a ggression " ·lith r e f erence: t J P r l :"cn<l , Yue:os l a via o.nd Gre::ec e ; 

"o.g _ essivc vmr 11 n ith r~fon:nc 0 t o t .hu U, s. S. R. ; (5) nnd , fin.'.llly , 

"v,ar " vrith r .::.: fp.rd t o t he Uni t ed St ~t• .. s . (6) 

I t 0ems obviouLl tha t in u s in~ t ho· e: d i fferent de nomi nati n s 

the Tribuna l Yro.s eu id0d b y iff..; rcn+, f· ctuo.l ·. l L['.ll circuntta nces 

( 1) T he Jud f-m<., nt , }). 39. 

( 2) Th • J u £.1 C:: nt, ') - . r ( ' 27) 3~. 

(3) ThE: Jud , ·mrmt , -:i . 19 . 

(4) Th<.., J u p,10nt , p. 22 . 

(5) Th1,; J ud!Jl11.mt . . -;;· .., _ ' 

( 6) Th Jud ·1 nt , . 3J . 
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:- cconp . . nyi n · ncL Tl. ..;si v '-' ·.ct . Tht:, i::-r :)of is , int(:; r :, l i o. , pr ide;d 

Only once t ho Tribunnl 

u., e,l thi s c; Xr;r1.;1· sj on , ".ncl n "..1,1<..: ly ·· .'i t h ru, ·".ru t v th'-' Gur m1.n nt t ".. c k on tho 

• 
U. S. ' , .• , but ·.t tl SNnt t:i.J riv c -Jn..;id1.,r\,;d t h'l t; ".ll :, ' ov u n...: ntiorn:, cis?r es-

s iv..: ,., t s :>f C\._; r.,i· y , i th th\:, 1.,X c;"t i cm of thL i nw•.s i on of ; ,ustrin. ".nd the 

seizuru of Czc ch :iGl uv,ki 'l , ,:'-'re 'lCt s of "-, ;:-res ivl, ·:t'-r int hL ro-:i.dc r 

;:;c s .of this · :or ·•.nc1 1.~· ithin t c mc".nin i: 0f the Ch,".rtt-r • 

. hth re~n.rd t o 1\u s tri~ ·.nJ Czechosl,:>vakio. the Tr ibun2.l s t nt d 

in t he: Jud,_."Tlent th"..t '.'Hi s l)'trtic ·.'),.tion ( of Sc 1ncht) in the ccupl'. t ion of 

1,us t ri ;.,_ ::c n,J. t h,, Sudc;t cnl:.nd ( noit rl.r of r;hich '-", r c h "cr ged "-S °'Esr essivc 

\ •r r, r ) \"/Cl S II (1 • ', {..,.. {..,. ... '.rhc Tribun:,l h· .s evi drntly c onsi der c in both thes 

cases thn t , c·. · the -Jc cu1 Cltiun o f tha c ountr i es c oncL: rnecl d i :l not m0et 

with 'JXJ.Y r :,ny rrn j or rE!si t ~.nc c , -ind f orm-i l ly W,".G c a rried out e ithe r on 

the " i nvit :1.ti n " ')f th'-' c ountry c once rn '-'d , n.s i n t h CD.Sc. of Aus tri o. , ( 2) 

or in c on 0quence of int orn ~t ion .1 1.[T ec:mcnt s , ,,s in the co.se of 

Czt:lcl os l ov; kh, (3 ) i t rr.Ju ld h -ive lx ·c n h ,r;o.lly irrrrossibl ' t o c n;:;ider 

t hos e o.ct s of thu1:1solv£:s ".s '1.ct of n1 ·cres s ivt; ·:1:ir::: , Tlnt i s why thos e 

d E.' f en nnt "' who L·•.d to.ken p1.rt i n the p l ,'l.nnin [: '.l.n l c a rryin,:_; out f the 

occupo..t i on o f both countries hnv c not b ~ n s0ntenced, v,ith r 0spect t o their 

p " r ticip[ tion in t hose ::i.c ts , un e Coun t Tv10, but only unuer Count One . 

J,s t o :111 ot he r c..ct s of G(. rm 'ln '...,e r e ·sion , thc Tribun::.i.l con­

s ider ed them a 'lct :J of o.,_grc s s ive r,''..1.r, but u s ed d i ffert:: nt den ominCltion s . 

'.!.'~i s s e ems t o b e b 1. ·c d on t e chn i ca l o.n :l. l e ~,., l differonces , l'..nd in tie 

fir "t p l ac e on t wo c i rcum~ t nnccs: t he, e xtLnt of a rme,J r e.;i s t , nce encou nt­

ered, l:'. 
7 Hhot l <..;r or n 'J t fr ,.) th - l e ·['_ l :,o i nt of view n t ephnicn.l t a t e 

of \W .. r exi "' tell bc: t \/een t hu countri\._;.; conc ernc • The Trib un~l al s o 

cnr c fully .;xaini rn.:d th<:, f act s , cst r,b li sh in.:. in t:, ch C"..se , th'lt Ge r mn.ny1 s 

,. ct i on ,-ns nvt r1ict· ·t ud by ::,u lf'-clefcnce , but ' y t h~ des i r e t o e xt end 

her Ct f:"t.'.r"ssivc br.:r;e:, , ::i.nd ht: r "Lchonsrr~um " i n or der t o nc1v '.m ce he r 

(2) ',:ith thv · ... ·r ..,e,P.1(.nt , f Sl,;yss - In u· ,r t , th<=n Ch, nc t-llor of /.u t~ t ri , 
'l' hv u l_ m,:;:nt , 1 , 19 . 

(3) I''lct of ;.,u nich · nr -i_; t.; _ -r 1..r.11.;n s i , v 

Jud, ,mt, 1 , 21 . 
y Jbch'l in 13(.;r li n, ht-
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The "' tr n ger cnomina tion 11 11. t::ression 11 e ms t o hrw be n 

used in the u:. · -s of robncl Yu O"" l r.vi 'l a rrl Gr ce c , bee n.use of the 

ext ent of " rme r · s i st:::i.ncc encount or ecl , qn b.., c u .,e of t he political 

and d i l o. '\ t i c circumsta nces whi ch accompnnie <'..n p r c c ed those 

att~.cks , In t he c2..ses of Be l giwn, t he Nct herln.nds , Luxemhour g, Denmark 

and N0 r way the oxpr ess:i.on "i nva.s i on " seems b1.,t t cr t o i llus trat e the more 

easy pr o ·ey ~f German f orces , The clcnomin.:ttion "aggr ess ive war " in 

the c ase o f he u. ·. s. R. ca r r i es a p::irticula.r emph-1. sis ::1.nd seems t o have 

been n.ppliE;J b" .iau s uf the well kn ;m a nl unique circwnsta nces in the 

polit i ca l, cli p l ou :,.tic a nd military dom i n v, hich accomp-:i.n i ed Germany's 

a ttack on 1he U, S, s.R. 

The r,xpr cs sion ''vv:..'..r r.g" i nst the Unit ed St o.t e s II deserve s 

pnrt icula r a ttention . It is understa nd~bl e that t he Tribuha l could not 

• 

from the te: chni811l oint of vi ·r, u se such t erms r~s 11 invC1.s i on", "aggression", 
' 

or "aggr essive rmr ". The v:1.r bcti.,een Nn.z i G0rma ny nnd the United Stat e s 

was the c onsc q1 .cncc of a for me.l decla r ation of war by Germa ny nnd was 

neither p r ec c:clecl nor accom11an i E;d by a ,r-ressive mil it ar y a ct s , Nevertheless 

the Tribunc. l ~~stly c onside;recl t ha t this ,·ras a cas of an i ndirectly 

aggr essive: vmr, in the ·br oo.c.ler men in['. of the t e rm, as it is used in the 

Charter ,. c.nJ. t hus mr:it ivo.t ed it s opinion: "An whEJn J apan atta cked the 

United Stnt es f l eet in Peetr l Ho..rbour nd thus mcde etgi:,r ess ive war against 

the United St a+f,S, the: N<>z i Govermn nt cau sed Germany t e nt e r that wa r 

a t once on the s ide of J ap~n by decla ring w~r thems elves on the United 

Sta t es . " ( 1) 

f Variou s Fo. ms of Partici ati on in the Crime s . 

'i·he f:' r st two P' r n.rr a rihs o f 1~rticlc 6 of the Ch£•.rte r c.ffirro the 

principe of intornatJ.or..n. l l ,.1.w o. s t o the inclividual r es onsibility, a 

pr incipl e whicl i n -1:'..e pa::: t mot oft en Yri th ob j •ct i ons . J..rticl c ~ 

daclares tl: .1.t f 0r nny f the net s e num r t ed thurc i n t here: lull be 

ind ividuo.J. re , s i .:.li t y . This i s c'.. l s 1.r, l ico..ble t o crim s a.eai nst 

(1) 'Ihe ,Jud . : t, p, 36. 
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pe ce . It fur t ht-r .·t~.t(.;.J ti ,,t tl v rr ~ i b un-'ll :.;lr.11 h'tVc the p ov,er t o t r y 

Pn l uni. h rcrscns \~·11.::; , ', t .rn:; ''-8 in1.. ivilu-.l s or !'ts rnem:~e r s o f 

or ;-",nh.,·.t ir•ns , c ..;,7 ittcd '.~ny of tht c r.imLG c Aninc ·;fi t hi n t G not i on s of 

:.r ticl& 6 .Jf th1:. Ch·.rt ~r · .. l · J c _; Jt ~. ins in f in~ the followi nt; 

"L"·tdC:;r~ , -Jrc1ni:.H.:1 s , .iw·ti:·1t )r .J 'lncl ·:1cc Jm l ices p':•.r ic i p a tin8 

in th.:. f ::ir ul': t · ot vr ex-:1cution f !? c o,.unon ,1 n r con jJir.cy t o c mnit 

ny )f t he f er (.; ::>in_; crimes ~ r v r e s:,,_,n~ i bl ·, fer nll l ct s p r f orme by an::r 

p (.;rs ons in the: (.; xe ution f such r l on ". 

The_,u v:J.ri u s f or m ... of 1x .rt i c iF•.t i · n in the cri. 1;:. s ar;nin t pi::ace 

nr e r c <'.t t,d y the Indictment . 

declinin._: or.ler of impor t ·,nce , 

'l'hc,y ·::r e .Jbvi0u s ly e nw;1e r a t ed i n the 

ht: mcf'..nin r of e F.ch t e r1 .:,I uld be 

.1.ppr , i se i n relat i on t o t hv c 1·i1au:: containul i n t h Chr,rtE: r , "nd not in 

the or d in ·i.ry mcnnin : '.Jf th~ v.-or cl , 
Thu "' , it shculd b.:; under s t ood "leade r 

in the: c onspil' :w y ", nd not "le n.clcr of the N.'.'.t i on'll 8oci 'llist s ". For 

exrn p l e , Got r i n ,_ can be cons i e r c,cl t o tu ._ 1L.:-1de r , bot h , i n t c or d ine. ry 

me nin g f th(;· · ork, [tn l i n tht; meanin1_' erivcd fr o1 t he t xt of the 

Char t r . 
On t hE.: other h 1.nd , v .JD Sol ir "c h , ·,;ho /J. "'- o. l e: ·• clcr o f the Na z i 

Youth , hn s not bE;en tri0d by t h Tribunal r.t s l ead -r in th , c ommon p l ::i.n or 

con sp i r cy, but t he Tr i buno.l e;x.c.mine d hi s r ol e '.ls .,f n or e:n.ni ser n.nd 

accomp l ice . 

The. Tribun·, l c id not d ,fin(.; in the Jud:_rncnt t he f or . s of 

p.'.lrtic i p:1.t i on i t1e; c rime of eo.ch indiviclu.:11 ch, f endo.n t , but in the a nalys is 

of t ht.: :1.ctiviti ·s · f e:ach defundn.nt it i possibl e t o ::.rrive ~t t he ri~ht 

conclus i ons by r-1.~~, l y in,._· or di no.ry st '1ncl <:1r cls 1.dopt e by munic ·JJL 1 pen .'.1.1 

cou r t s . 

I•\)r inst :i.nc (.; , ~he; Tri un' 1 c..fin,.- cl Hess I l eo.din
6 

.os i tion in 

th c ommon 1 l 1.n i n t hv f oll )'.tin r m"-nnt:r: 
"As -. uty of the: Fuhrer , Hess wa.., 

t he t op metn in · 11.: 1!·i z.i 1.rty ·.rj t h re::31 •, . .ms i bili t y f o h·, n linr t 11 p rty 

( 1) l"or thL J,n.,, . .m t ion ,)f'" the d(.;vo l opr nt::; j n h t, J ctrines .J f individU'.ll 
rc ~rons i bility )f .ninis e:r ·, ,) f J, t .; ·;f Stn.t e , :, ml of imnunity of head of 
St 'lt e , e Ch':1 i t t L' X 0:i' t h.i.s IIis t ry , 
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m'1t te:r , ".m1 ".ut -,.,r i t y to r.~kv Jc- cis i ons in Hit.kr 1 n:imc on ::..11 ques tions 

of Nazi lG.::i.Jer r•hi II ".nd urthcr : 
" ••• I n these pOG i t i 'ms , He s was o.n 

a cti VE. suprort er e,f r, r p· .r.'.'.tions f or ·,vn.r ". ( 1 ) The d s c ript i on of t en 

us d oy t h1..: Tri ~un · 1 in ch,n.-:itin · th.., ," c tivi it.. s of ~-n r.ccor:Ti_1 l ice c:i.n be 

illustr._t vd -.:;y thL. c "...,C.; Ri bbL.ntrJp: " i bbuntrop flt .t'-nJt.;u th0 c on -

f rc.nc on 20t J '1.nu'1ry, 1941, '1t ,,hich Hitle r 1.nC. Mu s ol ini d iscuss d 

the _ roro ed flttnc k on Gr eE:. c ' ... " ( 2) 

In u. few in stanc e,s '"' c o c a cross st,. teme nt de f i nin ins tigaj;or s . 

So with r tar t o R::i.t-cler t h Tr i bu n::l sai d: 
"Tho c once,ption of t h e 

invusi on of Nor"ay first ::trose i n th0 mincl of R:i.cder .'.\ncl n ot tha t of 

(3) Hitler ". 

,lS t o the kno; 1 d[6 on t ht.; p<" r t o f th.., clC:.fcncl·,nt s a t Nur ember g, 

some · c o~·l t: maint in th['.,t it i s a b:xl t hin[ t ,..., hc.ve he l cl t he:m r espons ible 

for a cts of 
0
:rhi c h they <lid nut knorr i n ,\clv::i.nc1.: t h _ t t hr:::y wou l d be punished 

n s cr i mes . 
I n ou r opi nion th · qu0stion o!' ~~en::.lt.1 as " uch seems t be 

irr l e vc..nt, but it s Ct.;r t -.inly ess1.:ntic. l t hn..t thoy shoul d h 0 ve r ealised, 

n t t hv time- of t hf.. c ni Lm of thE:. ·:i.ct s , in vhr:t their a ctiviti-:;s c on-

s i s t c:d :--.ncl thuir i lk;:n l ·1 ncl crimin-·~1 cho.ru.ct e r . 

The '.I'ribu n:-.1 thu s defint:d it s a t titude t o t his I r ob l em: "Hitler 

c oul · n ot m·.1 kt. ::.r,gr ·ss i vc r.-~.r by himsel f , 
He h 'l<l t o h.:cvE. t he c oope r a -

tion of s t 'l t e,,mc n , mili t "ry l c'1clers , d i p l om1.t . nd bu sirn,ss me n. Whe n the y, 

vi t h knorrledp;;; .J f hi o. ims , c,;,av r; h im tht: i r c apcr11.t ion , they m.::i.de them-

selves p'1rtie t o t he p l ri.n h -.: h ::-.d in i ti1.tc.:d , 
Th1,; y rin n ot t o be deem d 

inn oc nt bc, c nu se Hitlvr . ·•.clt. u se: :::, f t 1e;JT1 , i f tl vy lmcv: rrhrl t thc- y wer u 

(4) d oi ng ," 

'1.' hcro c::i.n be n o doubt , t h"lt t e -lt::f'c <lnnt s nnlisud i n wha t the i r 
nnd 

1.ctivit i ::i c on::; i"tt:cl/ t h '1. thuir :' cts \iOuld .., considvrud · i ll0 gnl a n d 

c r i minnl bJ tht. whol e c i ili e;d \·rorld , 
M1.::nbers of thu innur c ircle 

of t he N zi GuvurnmE;nt knc:w t i ·1t GtJr mo.ny lnd I:' l utnnly assu r ecl he:r 

(1) Th"' Jud e, nt , P , •. 86 . 

( 2 ) The J uel 1nvnt , I- . 8 9. 

(3) T ht-, J cL .. ,.._.nt , p . 111. • 
(4 ) Thu Ju1l te n , T • 4j ·.nl l+J+. 
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nl; i [:hbour :, Jf _, ,.:.tc,;;ful nncl ricnclly intcntion.3 y sit_:niw. svv r c.l t rc;.11ti0s., 

Tht;y "' l s o knm_1 t lr t 'G..,rrn·'ny ' s un>rovokccl · tta cks Uj_)On her pE:c..ceful 

r s c onstitutucl ·. ✓:~re Jf' r -r..,ss i on, 'r huy knvrr tlnt such wars ho.d 

boun clecl n.r.sd ill,, -,,_ 1 '.'.ncl 0utl.'.v1vl uy tt1v r" ". t m:. j 0r ity of civili st: 

St a t <:.., , inclu•lin , Germr,ny. Thl:y nv,7 t ··1.t nui. er .Ju s inte rnc .. tion,\l 0.:r ce-

mvnts , J.ccl" ":..ti.)n c:; l'.nd pr:m.1 n c0!110nts h·-.d ,l" c l a r d suc h ·,ct i ons t o b 

i.ntt.ri ,'.ci nr. l c rimvs . They fin',lly km:,-.· , that t h.., l e,~dcr s :;:if the 

Uni ud Nat ions '\' cleclcrecl tht;' ir c.ctcr inr t i on to punish t hose: crir, c s , 

Th -· Toky o Chr.rter , 

;,r ticl0; J of the Ch ·wt .or )f t h" Int rnn.tional Mili to.ry Tribuna l 

a t Tokyo ( ·I), es tabJ :1.obcid f r tb ~ puoi shment of the Pnr East .--, .L' n wo.r crim­

inR .. ls, nr ovides th,1t the Tribun:tl: 

"• •• shell h · v.., the pow Jr t o t r y ._ ncl puni sh Fa r Eet~ t rn wa r criminn.l s who 
inJ. i vi..1u ,'lL , .Jr n s me: rnbvrs ,)f or 1;aniso.tions .'.1.. re cha r [!lld with of f e nces 

u hi ch inclu 7 '--· Cr i mt:s :,cc..in t I \.~.ce . 

"The f .)ll'-"1ing a ct s , or D.ny of th0m, £..r(; c rim8s c o1 i nc \7ithin the 
juri .... d icti v t 1, n the Tribuno.l f or ,.-,h i ch t here sh[c ll b e i n .:.ivitlual 
r esponsil.i i li ty · 

(a) Cr i mes l :~ in st ? a ce : N,J.me ly, the p l c.. nnin: ·, pre1x1r "tion, i ni t io.tion, 
or \70. ·i n / ,Ji' • dee l o.red or unclecle.re:d ':.'.l.r of f\[~Tession, •r a m.1.r i n 
vio l a t ion •Jf i nt e rn tion 1 l c..w, tr0;.ttie,., , :- '.r ..:o::mcnts o · '.lssura nces , or 
pa rticip r.tion i n r, c omnon r l o.n CJr consp iracy f or th~ ccum

1 
lishment of 

a ny of t hu f rec;oin : ; 

(b) Con v en-ti onnl if c'.r Cr i rnL ,., , • , , , ; 

(c) Cr imes 11.<.:L,in st Hw,nnity ..... ; 

In spirit t h t.: --~ f or 0 - quot E::d rul es o.r e in ho.r mony ,-,ith, and a 

r epli ca of , th corre s ondinc provis i ons o · t he Nur ember e Chart Jr 

(Articl · 6), Ho·:;ever , ther e .'.1.r u c ·· r t ~·.in ve rba l differ ncv s which r o.i se 

intere ting points in r e o.rcl t - th,} unity ~;nd cld i t y · f subst antive 

i nt t;rno.ti nal pena l l aw. 

Th" point r a ise d by th1:1 a ~o e of i ni tion J f c r i1 cs O..[O. ins t 

8 ' c e i s th1.lt , ,7ht.ro :'. s , tho Nuromb'--r[; Ch::i.r t e; r dccl1.r •s th" "v,agi ne of 

- ·rar of -[ •T ·ssion " t o ' c:/criui.m.l .ct ·:fithout m:tkinc rt.f r e nce t o or 

tlr .'.':Ninc .'.l rl i s t ir,cti..m iJl, t r,l,un ''l'lrs l ·tunched. vlith or rrithout a pr oper 

"dec l.'lr at i ;- n ", th" F~r E'.st rn Ch .. r· t.r "pE- cific~tlly tr -ate s cr i mina l thl:: 

( 1 ) Sp1, i , J ,. 
es 'LJl LJ ~n 
19th J a nu .ry, 

t he Su . ratnl.. C'.),,IJTl'tndc: for tht- l~lli vJ ? -,ers 
Uil · ,'.'\, y 1' ·i uml for th lt'D. r E".~ t , TJ kyo, 

• 
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" mcin £: of " ecl.:u.·L-cl or un <;cl 'll' e:cl 7:::tr of -:i.~cr essi '.m ". 

The e ffect of th-.: l "..tt ,,:r ... 1..efinition is t -.) mnk(; it expressly 

clear thn. t t 0 pr e cede the.. initirlt fo n ' f 1.·,2.r py it s Jr m11 l de cl".l' e.tion 

•,,.,_ s re (iUired by the Hr . . e: Convont ion , cb.: s n .,t deprive such a war of its 

criminn.J. n · turu if i t i s "aF -ru ssiv1;" . 

In t hi s connect i ~n i t is i mport~nt t v no c tha t t h 0 iffe: rcnce 

betr een t he t w:::i C11:,rt c rs is .;.~u rc l y ver::ni.l, in the. s -nsu thc.t .rticle 5 (a) 

of the Fur Ea t e rn Ch".rtc.r c on t a.i ns nJdi tiono.l sp e c ific'- t i o n •:1hich is, 

howcv&r , impl ied i n the <.lofini t i :m r iven i n the Nurember g Ch~ t e r. 

Y/hi l e cmitt in0 t o st ·,t e th'tt a 11 "'cl ar.ecl " \70.r of n .e;cr essi on is 

crimin"..l in th<J snmc •;.n y ::Ls a n "un c cL,r d " w r , the Nur1.;mb1:;r
0 

Charter 

nevc:r t hel e ss re r.:" r ds r-t s decisive the f .'\ct t h·, t " uo.r w s 11 '.lgcressiv.e ". From 

this it foll orrs that a. ny otht.: r c l e. on-i; linked up rrith t he "c.--'gress i on" - such 

2.s t ht:: exi s tcmce or non- exist e nce O.t .'.l clccla r :ltion - is t o be rcear ded a s 

incidental, o.nd c.s irrel ·vant for the crimin::i.l n "..turc: of the o.ggressive war 

in it self . 
In ot her w r ds , the .:: lt!mcnt of "· ut-r c s s ion " is rnc"..de essentia.1, 

but i s a t t he: snme time in it ul f suffic ient . 

Oonsequc ntly, o.11 vm o.r e: c onfrontc.·c \:rith h ·re is .'.l c.liffer e nc 

i n l e p.l t e chn ique ; iry th ... Fn.r E1~tc.rn Ch-Lr t c.r the- irre l eva nce o f a 

"decl r>.r a t i on " of ~-; .r i s est abli shed i n . xpre ss tcc,r r.1s ; in the Nur emb r g 

Chort er tht:: snrn r ·· sult i s a c1i ..:vv by rr::i.y of omission. 

I n thi s connect i on it i s c onvc.nit.: nt t ) point out thn.t it i s 

p r ocis ly in the, irre l w nnc · of n d t;clc.r o.ti::i n of ·mr tha t lies the ma in 

f ee.tur e of t hE: dvve l opncnt of i nt -rnr~.ti ) n::,_ l l rv.r 3. f ormulo.t cc.1 in the t wo 

Charter s o.nd as 0st nblis hed by the Jud on0nt of the; Nure:.mb8f g Tribunal. 

Prior t o tho s i 1; ning of t hG Driand- Kollo fl I"'\ct of 1928 'lnd t o th<- inter­

pr e t 11.ti0n of its mcanin r in intcrn"-t i onnl 1°:w by t t.: urernber g Tribuna.l, 

no viol n.t LJn vf int crn"-ti·Jn".. l l . w couL.1 b1.- cl· t imv one a · . .rar hacl bi.·en 

b.unch d in co pli<' nc with the con ' .ntions ref0rr e:cl t o o.bovo , h ovl' ver 

.:i.g r c ss ivc such n. war ,ni ~ht h ·~v .... lJccn. 
'.I' od-, , t h<c. r o"' ition i s in u sense 

r ov r s c d. N<J c omp li.1.nc,. ,rith the '·.: c .mv0nt :i., ,r,, c r.i. 11 c onfe r l .:.[a.lity t o a. 

\·rc.r which i rv-r-r ens ive: . 

Y1.;t , ho,1ev1.-·r clv~r thi ~ i .:··u .... t 1.y !Jc , th ... rv r .... r ".in:.; the: 

t chnic:•.l ·-s1•c.:c ·Jhich is tL t uni r ,. t .. ut . 
I n f or l 'ttin · rul t.s f 
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irtL.r Y•ti , n:,l .. f,, r ,'.'.S thL., clc v1.., l cp in ·.n U'1c oc1ifil;d s y t e 1 .. i.th ~ tl o.t 

su ch '· ~itu".tion i.mpl ic.: s , l r t icul ,., rly \:i th hC; co- exi.3 onc e of Tres.tfo s 

,-,,hich · rL, er ,1hi h mi ~;ht b1;, r"' c -r~kd · ~1; c ,mflic in~· , it i s u ndou bt edly 

,;-re:fvrn.b l u t .) p roc ce ' by m c:n,.; of t..,xrre..,s t c:; rm s r- .t h ~r than by rray of 

i .,i:- lie-" t i m. 

It rr.y bt.., ..)b serv'-'l th .. t hl Hurer.1bcr r Triburi" l ,lid no e:;nt er into 

t; L. quC;stion _f " 1 a cl '.rt.:d" ~. nJ "un:k .cl::sr 02 " ,:3.r .3 , pr-.::b~.bly f or t l c. ve ry 

:·oc.d r 1,,".S ,.m th i t ~.11 r:•_ rs i-,-,__-1:; d by N'lzi G0rr.1•::.ny rre r e. i n f ,".c t 00th :i.cgr ssivc 

l'..nd l :;_unch1,,cl r:i hout dec b.r cct i ons , The Tribunc.l c onte nt d i tself by 

.'.'.se er ,.i irw thi s f n.ct in E.o..ch C "..S (.; , t-nd proc -:: ecled direct ly on the 13roun<la 

of "'uch C;)ncrL.tL. circumst'!.nc1,,s . 

It i .; thus ros,3i1Jk t o conclude t h t t he cl iffc:;r\Jnccs ?.ppea.ri.ng in 

the. kxt s .., _.,rt icll}s 5 (a ) ' tnd 6 ( ) of the t vro Cha rters ,".lr \J pu r ly v erbal 

"..nl1 -ch".t thc.y l i ] not the l'. w ·E erning th,:; 

juristJ..icti Jn .f th(.. Fe r Ee.st t: rn Tri )tmcil over crim ~s o.g inst p<j c e in 

I r;oultl ·•: ·)e;,':'.r , hv1r<.:vL-r , th::'.t s uch d i f f c-r e nce s in t e xts of l :;_w 

en.l ine ·.rith .,ub j ec t s of the S "J,1u n ::'.tur , :ind 8n" ct ed s0~ •l'..r u.t c ly only for 

r a~ ns vf : vu T ,'l.:;:ihic 'll r.md executive c onvvni0nce ".re lia ble t o croat 0 

unce rtL,inty, · nd -::; 1,.;ulcl , 1h never possib l e , b0 a voi ded. 

(vi) Enclor srn,ent nnd M 'f'i riro.t ion by the.: United Nations, 

t its f orty- s ixth Plcn 'lry Meet in , on 31s t Oct ~,bcr 1946, the 

Gt..,nen.l Asst.;;inb l ,, ..J f the Unit l;d N'.!.t i on s r 1;. f ,rrvd t o th , Sixth Comnitt E: e t h e 

qul;st i n of th\) i!TTj_)l ement 'itic n l>y the Genero.l J,s E.:mb ly of its obliff D.tion 

"t i nitio.t1; ot u i cs o.nd make rec omm.::nd ".t i o ns f or th0 p ur pJse of e ncour-

·\ i nt: th.:: :Tu:._-r · ssiv c: cc:ve; l .)rmc.nt of i nturnc.tion' 1 l R. -✓ 11 • The Si xth 

Co1roni t t " rd'C;,rrerl t <.: mr.ttur t o , Su -C:.;m1. ittl:e , v1hic h h ~.c1 al so b ef r e 

it , "- rcsJlut L.m -;r , o se:d by t tJ.eL gl"'.ti 'Jn u f tht; UniteJ St c. t cs ro ]D.tin 

t .J tl,L. p 1 inci: J..,.., ·f int0rm.ti mnl l "..Y/ r t.., corniscd y t hv Chnr t c:r of 

h0 l u1·1-.1Je:r ,: '.I' ribunn. l (1/ 0 . 6/ 69) . 

'l'h'-'-' rr• j ,rity Ji' the Sub - C rrrrnit tce 'lfr ed , no t m l y thnt 8. 

C._), .ti tt 1,,"<J ., . ,ul "Jt;.; • -11,oin ·eel t J c m .; idL r th(., p· ... :,c. r , <.:t lu s of i !T!J.. l cm ·ntinJ 

the ~\b l i ,. ti n of LhL. l;c. n ·.l A:,;;, ::1 ly un-1 c:r J.rticl • 13 ;f th0 Clnrtcr , but 
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tho.t t e.t CJ., .1ittee hould 1: ive: ri or ity t r bns for th(; f or rnulc..t i on o f 

th..: • rinci·,lvs Jf th(; Ch ".rt1;;r ,)f th...: l\ur om~cr;:: Tribun-"-1, c-. n l f th j ud. c -

m .... nt of th. t Tri uni'.. l ~ in t he cont ' x t · 0f e: n I"'.l codifi c ::i.t ion of 

Crirnin "l CJde , Th'- ub - Committcc fe lt t h c:.t his vivrr rm.s s trcn :t ned 

by the f' 'tc t t :1.'.'. t simil'·.r ·,rinc ipL:., s h .· been ·.do.,. t c in rc:::spcct ,Jf t he 

t r i .c. l s of t .e m,. j o rn .. r crinin". b i n the: F<tr £ ~ s t . 

The ub- C mmittec • s r e;,ort (l/ 0. 6/116 ) wrls o.dopt ed by t he Sixth 

Conmittee ( 
1

) u ,:i ch rec ommcnd..., d t o thC; Genernl J~sscmb ly the a dopt i on of nn 

pj_:;r opri: t e r,, s J lut i on . 

In i m l cmentin c:: the ".bove rec ommc:mJ· t i ,)n , the Gener a l Assembly of 

t he United N· tivn s [' vpt cd, r.t it s 55th 1 m.ry foetinp: on 11th Dec ember 

1946 , t 1
10 re olutions , nr.rn" l y , :1 ve n...:rnl Rt:sol u tion on t h t: i~r oeress ive 

Devc: l opmt-nt of I nt crnn.tion.'.11 L:: rr ::md it s Codi f ic,~t i n , .n.nd o. Resolution on 

t he Lffirm ~ti0n of th..,. Frinc i::,l 0s of Interno.tiuno. l Luw Roc o2nised by the 

Cho.rt er 'Ji~ t 1t.. Nure1. bvr : Tribunrtl . 

In t e 1 tt r r csol ut i...m (
2

) th"' GE:nc rri l Assemb ly r e c otnisod the 

obli 1,:-.ction l ".i J upon it by f,rt ic l e 13 , ".)~ r -'l.:_r '.c.ph 1, sub- pur ag-raph :1t. of the 

Charter , t •J ini t i !tt c s tud i o rind m k e:: r ec onunend.~tion f or t he purp ose of 

tmcour in [~ the pr ogre ssive J.eve l opm"nt of i nt r n:1tionu l l c.w and it s 

c odi fi cn.tion; c..nd t ook n ot e .Jf the 1, r eernent f or t he est :,bli shmant o f n.n 

I nterna tion-il Milit ary Tribun"-1. for the pr os e:: cuti n "-nd puni shment c f the 

ma j r ·.-,c..r criminal s 0f the Eur r00.n xi s s i c,;ned i n London n , ugust 8th, 

1945 , '- nd of thL. Chr rt r nnnt::xucl t hurot o, -i n of th · f a.c t t h 3.t s imilar 

princ i r ll. s h·wu bc;c-n e.cL;,tccl. in tho Cho.r t e r J f th0 Intt. rnat i ,ma l Military 

TribunFtl f or the. tri· 1 of thv mr j or ·.-".r criminal s in thv F:::. r Eas t , p r o-

cl::timcd e t Tokyo on 19th J nu".ry, 194 6. Th1;.;rt:f r e th~ Ge ne r 1 Ass rnb ly : 

"AFFI.Rl, S the princ i p l " s ,)f i nt t::rn .'.:'-tiorn l J.r.1., r" c or:nizl.) · by the Ch,-ir t cr 

f t h L- Nurt; nl.J0~ [' Tribun.').l ·~nQ th" j uJ. m<.::nt .Jf tho Tribun-il; 

( 1) 

(2) 

Set.: t c R'--tJrt of t h<J Sixt h C mu itt cc (1/ 236/ tbtud 10th Dc ccmb r 1946) 
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"DTin:::crs the Corrrn i tte• on thv c oc i ficnt i n . f inforn·'.ti.Jn:->. l l ".\, 

jU<l ,:::racnt Ji' t' \., Tribun -:. 1". 

}\;llJ.;.i.n,'.; the rc:c omm..::ndo. i-._;n..., c Jn t ~:. im_-- i n t h& ."_;_,.Jv t:: Re solution 

subje ct J furt l 1., r c onsider ':. t i , n · ~,nl s tu fo s by the 1. l r vrr i -'l t c Jr g'.lns of 

the Unit cJ N!'>.t ivns . (i) 

(vii-) ·concl usio11 8 • 

Tht. ,· ·ol' k J.Jni.,, in t he f io l d ')f i nt1.,, :rna tion'.ll l ':.YT by the vict ri u s 

Unit tJ .-1 l\!<~t .i.Jn s .'.'.. nc.1 -= mbodi e i n the: Four r JY:e r c..t..:r e me;nt f '. r the :i:ros cut i n 

':.nd I uni hm~nt Jf thu M1.j or --.,c .. r Crimin '.l.l s , ·. nd further c.1 v e l oped by t he 

Int t;r n1ti Jn~, l 11i lit t r y Tr i bun,1.l i s 0f m·Jment ou,· imp orta nce . T 0 Tribuna l 

,;'n s fully c•; s c iou s t h ·1.t it s t .:t k •.r·.s not limited t J thc. s - lution '.) f the p r ob­
l oms ,·rhi ch i t vms u irc ctly f n.c i nr , name ly, the punis hment of 
t he Gc i:•nnn li ' j or •.r·,r crirnin•.l s but thc..t it s r,or k ,·,ou l d oe )f f uncle.mcn t a l 

import!'.ncc f ur tht:. f utu±c - c.:Vvl ment f i nte rn:..tion". l bT1. The Tr ibunc.l 

s t c..t cd in the Jud1jlllent tha t t!w Ch:lrt u · i s the expr c ~sio n of' int1.:rn11tibnnl · 

contri ut i on t o i nt.::.rn·,tion -~l i a ,,. ·. 

Thus the Tr ibunql :. c it c l ~nr t hn.t th l •:.,;1 of the ctn rtor 

Yl"S dec l r· r u.t .,ry :if cxi st i nc i nt e r n 1.t i J nn. l cus t ,Jm.try l m1 n.ncl \7ou l be 

:'..p r l i c r>..b l e; t J auy futur tro.nst.-res s or . 

,:ar .i. nv )1 v· :'ur:.i m·tl re: "·1,.ms ibilit y f t h..__ l e J cr s Jf t hc. , [Pr es or 

St o. t \.,::i , :;imil · r t i thL- re:::; un sibility f or m1.r cri c. :; i n th8 t echnica l 

menni nr J f t k: k ri • 

But t h ., ·ct; r:lL-nt ,._,f 8t h ,\u , u __; t , 1945, c.mtru.st ed the; Tr ibun 1 

-.-rit h t hl: t r i -·· l ·.n l pu n.i. ,; , nt ..>f h\,; m'i. j . .L' rr r crimi n 1 :.: of t h \., Eur apt.: n 

( 1 ) :r•,·,r : 1,~ .. j 1 Ni,·i, n.; £L; ··.1·, .• in crir11t;G :. ·--. .i.n .· l'l,.; ..., .i.n th1.,, :-v'l. I.,, Tr c.· tt i 1., s f 1% 7, i ',b ,.h . ..:l.., ,l, m JL (.; 1' fL H.i...:t, r ; , ,:(.;·~ l .i.n .:ith th" De:v L. 101 ml,.; t ·f th.__ _C ,nc-.;-t . f Cr . . ,._c, :'\ ··•.in.· Fu;. .ni y. 
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Axi s . It rra.., a ::..d hoc Tr i bun" l nnd n o s e c ::mcl T.cibun .., l h'ls been set 

u:;:, under thE. [ rcernen t . 

I t i s obviou ., , t h·1t much more:: h s t o b e dom, , th, n •··hut • 

hns bE:en 2.ch i ev,.,cl u~• till n °'·· It is tru0 thc.t the f o n.:::at i ons hwe 

been firml y l a id o,m, out t he crcct i on of th\: rrhol e bui l d in , f pco.ce 

r ot •c tin c:. m~ 2sur€ s of intorn '"ltion 1D.r1 h:.:.s ha r dly begun. 

Thi s r quirE:s fur tht:;r l q_;i s l :1.tiv work b.'.l sed on the Chnrte r 

and the findings of the Tribuna l, deve l opm~nt of the p rincip l es 

enunciat'ed in tho~e ocument s , th,; entrust i n i; f the ap lication of 

adopted principles t o a sup rem0 jud icia l b ctly, c.nd , finally, the most 

diff icult t ask of mD.kinE; sure tha t eff ective sancti on would be 

~p lied t o a ny future t rnnsgr s s or . 

• 
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