Misc. Nos 11li4e
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UNITED  NATIONS WiR CRIMES COMMISSION:

CONTROL _COMMISSION COURTS IN

1Y

THE BRITISH ZONE OF GERMLINY,

(rovernmont - Germany.

R

Qrdai nance Nce68 - Control Commission Courts.

Ordinancg No:/2 = Criminal Procodurc in

Oéntrol Commlssion Courts.

Control Commission Courts weru established in the British Zone of
Gormany by Ordinance NH.68 (wublishad in the Military Government Gazatte
Germany; Briiish Zona of Control, Nos. 15 and 17.)

Ordinance No.7¢ (publiched in thoe Military Government Gazotte
Gormany, Britlsh Zone of Control No.17), regulated the criminal procedures
in these courts.

Both ordinoncus came inbo force on the lst Jamuary 1947.
Procoding Tvents,

Control Commission Courts replaced Military Government Gourts(1)
The latter were cstablished by Ordinance Nos2 issued on 18th Sgpteomber
1944 by General Fisenhowar, as Suprome Commandor, Allicd Expeditionary
Force, for the territory cccupied by the forces under his commands
Whon, on 14th July 1945 the Commander-in-Chicf of the British Zone of
Control assumed all aubthority and power previously possassed and exorcised
by the Supreme Commondor aillicd Dxpeditionary Force within the British
Zona, all anactments and orders issued by or under the authority of the
Supreme Cormandce nllicd Expoditionary Foree and effective within the
British Zonc of Control on l4th July 1945 were conf'irmed by Ordinance
Nool of the same date, which provided that they were to contime in
force throughout thc British Zons until repcaled or amendeds Thus,
Ordinance Noe.2 which constitutes the legal basis for the Military
Govermcnt Courts remained in forcc in the British Zone of Control until
it was repealod by Ordinanzo No.68 (ArteXXVI, paragraph 47).

IL. Organisation of the Control Commission Courtse

The Control Commission Courie arc:

the Suprema Court comprising the High Court cxercising original
eriminal and civil jurisdiction and the Court of Appeal, and

tho Summery Coulvise

The Control ‘ommissicn Courtdg differ considerably in their composi-
tion from the Military Govermmen® Courtse  The membors of the Military

B L o L ST ———— P = w e e e e —

(1) Militory Governaens Courts, their Jyrisdiction, Rules of Procedure,
ete., have baecn dealt with in Docs Col32,













5=

Tho Jurisdiction of Control Oommission Courts is not limited to
war orimes in tho narrower sense of the word (like that of the British
Military Courts) amd to cortain types of orimes against humanity
(1ike the jurisdiction of the German Ordinany Gourts) but covers all
var orimes in the wider scensa of the word, Thesa courts can,
thorefore, try casecs whore the accused are charged with war crimes
and/or orimes against humanity (such as mombers of tho staff of
concentration camps).

A Jjudge of tho Suprame Court (Court of Appeal and High Court) rust
be qualified to practice as an advocate in any part of the British
Empire or must have hold juddcial office theres Such or a similar
logel qualification was not required for the appointment as judge of
a Military Government Court,

The rules of procedure of the Control Commission Courts provide
for an extensive roview of the decisions of both the High Court and
the Summary Courts. The procedurce f the Control Commission Courts
differs mainly in this respect from the procedurs in Military Government
Courts vhich givas no right of appeal.

The Military Govornment Courts ostablished in the British Zone
dealt with offences against the laws and customs of war only
exceptionally if at all., A number of such cases have been tricd by
Oontrol Commission Courts.

Footnotes Continued from Provious Pages

(5) Of. Col.Rathbone's roport in the meeting of the Commission held on
tho 16th October 1946 (DoceMslll page 2, pen ultimate paragraph,
pago 4 last pa.ra.%ra.ph and page 5 paragraph 3e) Jccording to
Colonel Rathbone's report such trials vere hold before Military
Government Courts "in order that some precedents of sentences
might be set for German courts when they take them ovar,"




MISC, No.l1l15,
9th December, 1947,

UNIVED NATIONS WaR_CRIMES COMMISSION.

1 9S, OF CRTINAL ORGAVISATIONS TN THE

UNZTED STATES ZONE OF CONTROL IN GERMANY,

The %rials of nunocrs of craminal organisations have been regulated
in tne British Zore of Control in Gormany by Ordinance Noe69 (of. Doce
Misc.Noe79).

In the United Statos Zoune, the tribunals os-bablisﬁi. by the "Law
for Liberation Trom Naticnal-Socialism and Militarism"\ '/wore cntrusted
to try such casas.

A copy of the lettur of the Office of Military Government for
Germany (U.8.) dntcd 9th JApril 1947, AG 010.6 (IA) the contents of
which were dis<ominated te 1l public proseccutors and tribunals
established uader tnce Law £5r Lihceration, has been placed at the
disposal of the Suerctariat py the Cfficc of Military Government for
Bavaria, Internal aftairs Division, Special Branch, Public Safety.

The letter-is being &iceulatod for the information of the Commissions

OFFTCE OF MULITARY GOVERNVENT FOR GERMANY (U.S.)
fficu of the Military Governor

A.R 742.
AG 01C. 6( L4) 9th April 1947.

SUBJECT: Trial cof Hembors of Oraiuinal Organisations
under the Zaw for Liberations

TO : Director, Office of Militory Government for Bavaria,
0ffinc of Military Gorernment for Wirttemberg-Baden,
Office of Military Government for Greater-Hesse,
Oftice of Military Gevernment for Bremen,

INFO T0: Direoiur, Office of Military Goverument for Berlin Sectors

lo On the 1st of October 1946, the International Military Tribunal
madce a dccision finding the Loadership Corps of the NSDAP, the SS, the 8D
and the Gestapo to e oriminal organisations.

2,- This dceision was roachud after a longthy trials Each of tho
above orgenisations was scparasely reprascnted by eminent German counsels
Tens of thousands of affidavits wore put in ovidonce, over 100 witnossos
appcared and gave oral avidence. and soveral thousand documents wore
introduccld by the prosscution and dofenca..

3 Tho purvosa of these procecdings was to establish whether or not
pu.ry Pe g

those organisntions wore «vwimincl organisations, analogous to criminal

conspiracics, orgonized for the purposc of committing crimes in violation

(1) A copy of = broceura conkaluing the toxt of the Law for Liberation
enacted by Lhe Tand Goverumenbs for Bavaria, Greater Hesse and
Wirttomberg-Badan on the 5th Macca 1946, with annex and rogulations,
is availible for consultation in the Secretariat, (Dr. Mayr-Harting's
offisu, Roocm %15). '
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Goermans or othor non-Unitcd Nations nationals, othcr than major vwar
ocriminals, accuscd of crimos against humanity, where such crimes arc
offcences against the local law and vhare the victims of the crimos
arc of German or other non-Unitcd Nations nationality".

3, To enabla the Gorman courts to perform that duty
offoctively, tho Land Government of Wucrttomborg-Baden has on 31 May
1946 cnacted Law Nos28 for "the prosccution of national socialist
erimcs" which in substance restates the provisions of ArteII, “cctions
1(e), 4 and 5 of'cfagiﬂjrol Council Law No,10, Idontical laws were
aonacted by Bavaria' '/and Heosse and later by Bremen. The enactment of
thesc laws was necessitated by the fact that the Gorman courts wero
prevented at that time to apply Gontrol Council Law No.10 in view of
the provisions of Article VI, Scction 10(d) of Mil itary Government Law
Noe2 which prohibited the Gorman courts to try casas involving tho
construction of an cnactment of Military Governmente This prohibition
has boon rcmoved by Amendmant No.2 to Military Government Law No.2,
cffoctive 15 October 1946, and from this datc the German courts are
cnpovered to apply the provisions of Control Council Law Noe10 in all
cascs which have beon properly brought beforc them, i.c. whore the
alloged crime against humanity is likewise an offonce against German
law and was committed by a German or non- United Nations national
against Gormans or persons of non-Unitced Nations nationalityse

4e It results from the above that wherc no United Nations
nationale are involved a spocific authorisation to Gorman courts is
necessary only in cases whore an allaged crimg against humanity is not
likowise an offence against Gorman law,for example in certain cascs of
pcrsccutions or donunciationse Howover, sinca it is the prosent
policy of Military Govermment to lot the denazification tribunals deal
with those types of offences, no authorisation to the German Ordinary
Courts should be given in such cascs without prior notification and
consent of this office. "

FOR THE DIRECTOR:
JUAN SEDILLO

US Civilian
Chicf Legal Officor,

Tho text of the "Law concerning the Punishmant of National-
fooialist Crimes" enacted by the Land Government of Bavaria
on 1st May 1946, has bean circulatod in Document Series Noe50.
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Germans or othor non-Unitod Nations nationals, othcr than major vwar
criminals, accuscd of crimes against humanity, where such crimes arc
offonces against the local law and vwhaore the vietims of thc crimecs
arc of Gorman or othcr non-United Nations nationaiity".

3, To cenable the Gorman courts to poerform that duty
offaoctively, tho Land Governmont of Wucrttemberg-Baden has on 31 May
1946 cnacted Law Nos28 for "thc prosccution of national socialist
orimcs" which in substance restates the provisions of Art.II, Pcctions
1(e), 4 and 5 of’ Oppfrol Council Lai No,10.  Idontical laws were
anacted by Bavaria' '/and Hesse and lator by Bromen. The enactment of
thesc laws was nccessitated by the fact that the Gomman courts were
prevented at that time to apply Gontrol Council Law No.1O in view of
the provisions of Article VI, Scction 10(d) of Mil itary Government Law
Noe2 which prohibited the Gorman courts to try cases involving tho
construction of an cnactment of Military Govermmente This prohibition
has boeen rcrmoved by Amendment No.2 to Military Government Law Noe.2,
cffoctive 15 October 1946, and from this datc the German courts are
cmpowered to apply the provisions of Control Council Law Nos10 in all
cascs vhich have bcon properly brought beforc them, i.c. whore the
alloged crime against humanity is likewise an offcncc against German
law and was committed by a German or non- United Nations national
against Germans or persons of non-United Nations nationalitye

Le It results from tho asbove that where no United Nations
nationale arc involved a spccific authorisation to German courts is
necaessary only in cases whore an allogod crime against humanity is not
likowise an offence against Gorman law,for example in certain cascs of
pcrsccutions or donunciationse However, since it is the prosont
policy of Military Government to lot the denazification tribunals deal
with those types of offecncaes, no authorisation to the German Ordinary
Courts should be given in such cascs without prior notification and
consent of this offices "

FOR THE DIRECTOR:
JUAN SEDILIO

US Civilian
Chicf Legal 0fficor,

Tho text of the "Law concerning the Punishmont of National-
fooialist Crimes" enacted by the Land Government of Bavaria
on 1st May 1946, has been circulated in Document Series Nos50.




Miﬂc. NQ' 117’
11th December, 1947,

UNITED NATIONS WAR CRIMES COMIMISSION

POLISH WAR CRIMES LEGISLATION

(The following translations of
the Polish Decrees of 27th March,
1947, and 1lth April, 1947, were
kindly furnished by Colonel Muszkat,
Polish Representative on the Com-
mission).

DECREE OF 27th MARCH, 1947

CONCERNING CHANGES IN THE DECREE - OF 28th

JUNE, 1946, ON THE FPEN.L RESPONSIBILITY FOR
RENOUNCEMENT OF NATIONALITY DURING THE WaR
1939 - 1945.

By virtue of Article 4 of the Constitutional Law of 19th February,
1947, concerning structure and scope of the activities of the supreme
institutions of the Polish Republic (Official Gazette No, 18 8 71) and,
in accordance with the Law of 22nd February, 1947, concerning powers
vested in the Govermment as to the issuing of decrees having the force
of Laws (Offieial Gazette No, 20 8 79), the Council of Ministers, with
the concurrence of the National Council, enact the following:

Article 1, Article 17 8 4, of the decree concerning the penal
responsibility for renouncement of nationality duriag the war
(Official Gazette No., 41 & 237) will read as follows:

n,, If the indictment is not served before the 3lst
October, 1947, the person in question will be
freed from custody by the prosecutor,"

Article 2, The execution of the present Decrec is entrusted to
The Ministers of Justice, of National Defence, Public Security and
Treasury. '

idrticle 3. The present Decree comes int . force on the day of its
publication. :




THE OFFICIAL GAZETTE OF THE REPUBLIC OF POLAND

No, 32
16th April, 1947

DECREE OF 1lth iRIL, 1947,

CONCERNING CHANGES IN THE DECREE ON THE

SUPREME NATIOMAL- TRIBUNAL

By virtue of Axrticle 4 of the Constitutional Law of 19th February,
1947, concerning structure and scope of the activities of the supreme
institutions ‘of the Polish Républic and, in accordance with the Law of
22nd February, - 1947, concerning powers’ vested in the Government as to
the issuing of decrees having the force of Laws (Official Gazette No., 20
8 79), the Council of Ministers, with the concurrence of the National

Council, enact the following:

Article 1. The following changes are ?elng introduced into the

consoldiated text of the Decree concerning the establishment of the

Supreme National Tribunal, issued én 22nd Jamurary, 1946, and
promulgated by the Mlnlﬂtbr of Justice on 3lst October, 19L5 (Official

Gazette Nos 59 8 327):

I. Article 6 to read as follows:=

“irticle 6, item 1. The following caiimes ere
to be within the jurisdiction of the Supreme
Natiopal Tribunal:- :

(i) Crimes envisaged by the Decree of 22nd January,
1946, concerning responsibility for the defeat
of Poland in September, 1939, and for facist
activities in public life (0fficial Gazette

No, 5 8 46).

Crimes coumitted by persons who, in accordance
with the Moscow Declaration signed by the United

. States of imerica, the U.S.S.R. and Great Britain,
will be surrendered to the Polish authorities.

Item 2. The Prosecutor of the Supreme
National Tribunal may. transfer to the Prose-
cutors of the District, Courts cases as en=
visaged in para, 1, taklng into account, as
far as possible, their territorial competenca. s

The vords "item 2" following the words "in accordance with
article 6" in article 7 to be replaced by the words "para, 2."

The previous text cf article 11 is to be regarded as the
first paragraph, ard the fvllwwing text to be introduced

as peragroph 2:

"2, Any records token within or without the country, by
the Polish authorities or by any allied authorities, or
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by any private persons acting on their hehalf, during
the preliminary investigation or any other action
taken with o view to establishing the crime or bring-
ing the criminal to justice, may be read at the trial,"

article 23 The execution of the present Decree is entrusted to the
Ministers of Justice and of Public Security.

article 3: The present Decree comes into force on the day of its
publication,

The President of the Republic of Polend ... BolesXaw Bierut

The President of the Council of Ministers ., Jozef Cyrankiewioz.
For the Minister of Justice ... eve ses ess & LiBON Gha.jn.

The Minister of Public Security se. ees «es » Stanisyow Redkiswicz.




UNITED NATIONS WAR CRIMES CO.LISSION

MISC, 118
December 19,1947,

The following letter received by the Secretary General from
Jir, Trygve Lie, Secretary General of the United Nations, is
clrculated to members for their informationd

UNITED NATIONS,
Lake Success,
Ref': 70L=1-1 New York, U. 8. A

15 December 1947,
Sir:

I understand that the question of the ultimate disposal
and custody of the archives of the United Nations War Crimes Commission,
vhen it closes down on 31 March 1948, is being considered and that there
has been certain correspondence on this matter between officials of the
Commission and of the United Nations Secretariat, In particular, I would
refexr to your letter of 1l November 1347 to Dr, Egon Schwelb, Assistant
Director, Human Rights Division, Department of Social Affairs,

The archives of the Commission are of considerable interest to
the Secretariat, and especially to the Human Rights Division and to
the Legal Department in connection with tasks entrusted to certain
Camissions of the Unlted Nations,

Accordingly, I have the honour to inform you that should the

United Nations War Crimes Commission so desire, the United Nations

is prepared to assume custody of the archives of the Commission at

the time of its closing, I suggest that this question might be

discussed between the campetent officials of the two Organisations

with a view to determining conditions of transfer, including provisions
’ for ensuring the necessary restriction on any material of a
confidential or secret nature,

I have the honour to be,
Sir,

Your obedient Servant,

Sgde Trygve Lie
Secretary General.

Colonel George A, Ledingham, DSO,IiC.
Secretary General,

United Netions Var Crimes Commission,
Lansdovme Hous:,

Berkeley Square,

London. W.1,




ODNITED NATIONS WAR CRIMES GCOMMISSION. MISC. 119.

PROGRESS REFORT OF WAR CRIMES TRIALS FROM DATA AVATLABLE ON JANUARY 1ST, 1948. 13th January 1948.

EUROFE: Countries whose revorts comprise Cases tried. dAccused involved. Death. Imprisonment.y .Jcquitted. Remarkse.
war criminals onlye.

United States. usmg 380 1,400 364 831 205 as at 1. 9.47.
USMRET

Britain BAOR 206 115 250 as at 1. 1.48.
CMF & BTa. . . ' : -

France 150 220 37 as at 1.12:47.

3 7 as at 1.10.47.
1 - as at 1. 9.47.
Norway 8 16 as at 2« 7.47.
Poland 27 88 as at 1.11.47.

YUEOSIB.Viao 63 16 at 1. 5.&-?.

TOTAL:

EUROPE: Country whose report slows war
criminals and collaborators combined.

Czechoslovakia. 31,10.47

FAR EAST:
United States. at 2. 5e47.

Britain at 1. 1.48.
Australia. at 1.1 2."-?0

Netherlands East Indies. at 1« 9:47-

TOTAI :




Misc, No,120.

6th February, 1948,

UNITED NATIONS WuR CRIMES COMMISSION

CHINESE WAR CRIMES LEGISLATION

Law Governing the Trial of Wexr Criminals,

October 24th, 1946

Corrigenda to Misc, No, 105

(The following translations were kindly
nede available by Mr, T, C, Lai of the
Chinese Embassy in London, who makes it
clear, however, that they are not to be
regarded as official translations).

s I The present urticle XI (page 3 of Miso. No. 105) should be
substdtuted by the following:

ARTT X "iaxr Criminals who are guilty of offences
provided against under section I and section III of
article II shall be sentenced to death or life imprison-
ment",

ARTICLE XI. "War Criminals who are guilty of offences
provided against under section I-XV of wrticle III shall
be sentenced to death or life imprisonment; those guilty
of offences provided against under section XVI-XXIV of
Article III shall be sentenced to death or life imprisone
ment or imprisonment for a pericd of 10 years; those
guilty of offences provided against under section 25 - 37
of Article III shall be sentenced to life imprisomment

or imprisomuent faor a period over 7 years; those guilty
of offences provided against under section 38 of irticle
III shall be sentenced to life imprisonuent or imprison=
ment for a period over 7 years, and offences of more
serious naturc shall be punishable by Death,"

2, Articles XVIII, XXIX - XXXI and XXXIV were not abrogated, and
reed as follows:

ARTICLE XVIII. "Three Military Judges will be selected
from the various Military Organisations and two will be
selected by the Ministry of Justice from Provincial or
Municipal Higher Courts.

One or two Military Proseccutors will be selected by the
Ministry of Justicc from the prosccutors of Provincial or
Municipal Higher Courts and one iiilitary Prosecutor will
be selected from a nilitary Organisatlon,
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%HM. "The Head of the Military Tribunal
or the Trial of War Crimimls may, before the opening
of » session, designate one or two Military Prosecutors

to proceed with the preparatory work for the trial of
war criminals,"

TICIE . "In the case of necessity the Militery
Tribunal for the.Triel of War Criminals nay appoint three
Military Judges and one Military Prosecutor to carry out
the trial of wer criminals at the place where the war
crimes were cormitted,"

W. "When it happens that the Military

or the Trial of Wer Criminals has pronounced
the verdict "not guilty" or when a Military Prosecuttr
deems a prosecution unnecessary in any wer crine ceses,
such cases shell be sulnitted to the Ministry of National
Defence for epproval within one week of the Pronouncenent
or decision, The Ministry of National Defence may hapi
the cases back for re-trial or investigation when any

doubts exist,."

W. "The respondible organisatin for the

- epprehension, custody, trial, and judguent of War Criminals

+ shall fronm time to tiuic, report in tabular forn all the
cases they handle, to the Ministry of National Defence and

" the Ministry of Justice; the detailed method for such
arrangements to be jointly decided Ly both Ministrieg,*

L




PROGRESS REPORT OF WAR CRIMES TRIALS FROM DATA AME ON FEBRUARY 1ST, 1948.

UNITED NATIONS WAR CRAMEY COMMISSION.

MISC.

121.

16th February, 1948.

EUROFE: Countries vhose reports comprise Cases tried. | Accused involved. Death. | Imprisonment. Acquitted. Remarks.
war criminfls on’ Y.
United States: USFET) 489 1,672 4,26 990 256 as at 1. 2.48.
Britain: gggr) 269 892 212 429 251 as at 1. 2.48.
CMF & BTA.
srance: 101 L07 150 220 37 as at 1.12.47.
wrezce: 6 11 3 F | 1 as at 1. 6.47.
Netherlerusi 1 1 1 - - as at 1. 947,
Norway: - 63 18 37 8 as at 1. 1.48,
Zoland; - 145 27 88 30 as at 15:1147
Yugeslavia: 5 79 63 16 - as at 1. 547,
v TOTAL: - 3,470 900 1,787 583
EURCPE: Couniry whose report shows war
criminals & co?’leboraters combined: '

Czectoslovakia: B 18,496 362 13,969 Ly 165 as at 31.10.46.

FAR E4ST:
Jra*ea States: 202 574 140 380 54 as at 2s 5476
Britaip: 386 1,136 305 711 120 as at 1. 2.48.
dustraliaz 259 769 138 397 234 as at 1.11.47.
Neiuerlanas East Indies: 117 195 8y, 105 6 as at t. 947

TOTAL: 964, 2,674 667 1,593 ke







Misc, No,123,

17th Narch, 1548,

_UNITED NATIONS WAR CRIMES COWMISSION

Bibliogganm of Legal Literature

on War Crimes and Belligerent Occupation

Second Supplement to Doc. Misc, No, 94

Compiled by George Brand, LL.B,, Legal Officer

Arondanu, Bugtne

Barcikowski, W,

Biernacki, H,
Calvacoressi, P.
Chamczyk and hMuszat

Cooper, R. W.

Cyprian and Sawicki
Cyprian and Sawicki

Cyprian and Sawicki

Dautricourt, Joseph Y,

Descheemaeker, J.

Les Droits de 1'Homme
et le Crime Contre
1'Humanité,

On the International
Congress of Lawyers
in Paris concerning
War Crines,

The Verdict of the Inter-
national Military Tribunal
in Nuremberg,

Nuremberg anﬁ?@onsequeﬂces.

The Problem of Extradition
of War Criminals,

The Nuremberg Trial,

The International Military
Tribunal,

attack on Poland in the
light of documents,

The Nureunberg Law,

La Definition du Crime
Contre L'Humanité,

Le Tribunal silitaire
international des grands
Criminels de Guerre.

Revue de Droit
International de Sciences
Diplomatiques et
Politiques, July =
September, 1947, pp.187-
197,

w&:‘sa -?, 19“6 .

Wersaw, 1946,

London, 1947,

Warsew, 1947,

Lorﬂnn, 1947.

Wearsaw, 19&-6 .
Warsaw, 1947,

Wersaw, 1947,

Report to the VIIIth
Conference for the
Unification ‘of Penal law
(July 10th - I1th, 1947).

Revue Générale de Droit
International Public,
1946, Vol,50, pp. 210=31l.




Freeman, A, V.,

Giebultowicz

Gross, L.

International Red
Cross Committee,

Jackson, Robert H,

Jackscn, W. E.

Jessup, Philip C,

Kelsen, Professor H.

Klafkowski, A,

Koo, wellin'gton, ar.

Landau and Wasilkowski

Lauterpacht, Professor H.

Leventhal, H., Harris, 8.,
Woolsey, J, M. Jr,, and
Warren, F, F.

Horgan, J. H.

Muszkat, Marian

Muszkat, Marian
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War Crimes by Enemy
Nationals Administering
Justice in Occupied
Territory.

The Responsibility of
War Criminals in the
light of International
Law,

)
The Criminality of
Aggressive War,

Documents sur l'activité

du Comité ‘international

de la Croix-Rouge en faveur
des civils detenus dans les
camps de concentration en
Allemagne (1939-1945).

The Nurnberg Case,
Putting the Nuremberg
Law to Work,

The Crime of aggression
and the Future of Inter-
national Law,

Will the Nuremberg Trial
Constitute a Precedent?

The German Qocupation

_in Polafd in the light

of International Law.

Some Aspects of the Work

of the Legal Coimittee of
the General Assembly During
the Second Part of the Firstu
Session.

The Responsibility for War
Crimes in the Polish Law,

The Subects of the Law of
Nations,. (Parts I and II)

The Nurembcrg Verdict.

Nuremberg and ..fter,
Part II.

The Problem of War Criminals
is the Problem of Peace,

adninistration of Justice
to War Criminals and the

American Journal of
International Law,
July, 1947, pp. 579~
610.

Warsaw.

American Political
Science Review, april
1947’ (v01¢ Ll-l, N0.2).

Geneva, 1947.

New York, 1947,

Foreign Affairs, July
1911-?; (V01.25, No.h-)p
PP. 550-565.

Political ‘Science
Quarterly, Vol, LXII,
No.l, p. 9 (herch, 1947),

International Law
Quarterly, Vol,I, No.2,
1947, pe 153,

Poznan, 1946,

anerican Journal of
International Law,
July, 19&-?, PPe’ 635"50.

Wars aw, 1911-60

Law Quarterly Review,
Vols. 63 and 64, ;
(October 1947 and January
1948).

Harvard Law Review,
Vol, LX, No, 6,

Quarterly Review,
October, 1947,

Warsaw, 1946,

Warsaw, 1946, .

Fight for the Consolidation of

Peoce,




Muszkat, Marien

Muszkat, Marian
Muszkat, Marian
Muszkat, Marian
Muszkat, M., end Sawicki,J,

Muszkat, M,, and Sawioki,J,

Muszkat, M., and Sawicki,J,

Papayotacos, C, P.

Peretiatkowicz, Antoni

Pospieszalski, K. M,
Reppaport, E, St,
Rogalski, iAleksander

Sawicki,Jerzy

Schick, F, B.

Schick, F, B.

Schilf', Erich

Schneeberger, E,
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The Sentence of the
Nuremberg Tribunal,

Is the Verdict of
Nuremberg to pass
without echo?

Extradition of persons sought

or convicted for war crimes

or for collaboration with the

eneny,

Responsibility for war
crimes,

Responsibility for Losses
and Damage caused by the
military aggression,

Responsibility of the
German State,

Les Revendications
allemandes sur les
territories polonais
occidenteux au point de
vue du Droit Pénal Inter-
national,

Les Represailles en Tenps

de Guerre et les Htats Tiers.

The Trial of Greiser in
the light of International
Law, '

roland under German Law,
The Nation - Criminal,

The Problens of Guilt
and the Problems of Futwure

of Germany,

Crines against Humanity
and Crimes of Common Law,

The Nuremberg Trial and
the International Law of
the Future,

The Nuremberg Trial and
the Development of an
International Criminal Low,

The doctors as war
criminals,

The Responsibility of
the Individual under
International Law,

Warsaw, 1946 N

1947,

Warsaw,

Warsaw,

. Lublin, 1944,

Warsaw, 1947,

Prague, 1947,

Revue de Droit
International de
Sciences Diplomatiques
et Politiques, January -
March, 1947 (Vol.25,
No.l)’ ppl 1"3-&'9.

athens, 1947,

1946,

Poznan,

1946,
1946,

Poznan,
Warsaw,

Poznan, 1947,

1947,

Warsaw,

American Journal of
International Law,
October, 1947, pp. 770=
795

Juridical Review, Vol,
LIX, No.3, Decenber, 1947,
P. 192,

roznan » 1946’
Georgetown Law Journal,

(Vol.35, No.3), March,
1947, pp. 481-489,.




Schwelb, Egon
Schwelb, Egon

Stimson, Henry L.

Taylor, Telford
(Brigadier General,
UOSOA" Chief of
Counsel for War
Crines ),

United Nations War
Crimes Cormission.

Voncken, J,

Werner, A. R.

Wright, Lord

Wright, Lord

-l »

The United Nations Wer
Crimes Commaission,

Crines against Humanity.

The NUrnberg Trial;
Landmark in Law,

Domestic Law and the
Treservation of Peace,

Law Reports of War
Crines Trials (Several
Volumes ).

Codification of Inter-
national Law and the
Humanitarian. Conventions,

La Croix-Rouge et les
conventions de Genéve.

Nuremberg.,

Further Notes on the

Punishment of War Criminals

Under International Law,

British Yearbook of
International Law,
1946, p. 363.

British Yearbook of
International Law,
19h6, Pe 1?80

Foreign .4ffairs,
January, 1947,

an address delivered

{in French) the 5th

Criminal Law Congress,

Geneva, 28th July, 1947.
~

H.M. Stationery Office,
Lamon’ 19}{-7.

Warsaw, 1947

Geneva, 1943,

Obiter Dicta (Toronto
University, Canada) Fall
Issue, 1947.

Circulated as Document
C. 228. v




Misc, No, 124,
18th March, 19438,
ADIZED N.TIONS Wi CHiMBS CO:MISSION

iR CRIMES LBGISL.TTON

(The following texts of Netherlands
East Inudies Statute Books Nos, 44,
L5, 46 ond Pk were wale aveilable
by Cotmander Mouton, Netherlands
ltepresentative on the united Nations
War Crimes Coumission),

STATUTE BOOK
of the

NETHERLANDS EAST INDIES.,

1946 No, L), JUSTICE, WAR CRIMES ,
Definition of War Crimes ,

IN THE NAME OF THE QUEEN

The LieutenanteGovernor—General of the Netherlands East Indies;

To all who shall see this or hear it read, salutations !
Lets it be known:

That He, oonsidering it necessary to establish what are to be
oonsidered as war orimes;

In agreement with the Oouneil of Heads of Departments;
Heas approved and understood:
‘Article.1 ,

Under war orimes are understood .aots whioh oonstitute a violation of
the laws and usages of war committed in time of war by subjeots of an enemy
power or by foreigners in the service of the enemy, such as:

( 1 = 34 inolusive are the orimes mentioned in the 1919 list as amended by
the U,N.¥W.C.C. )

35. Bad treatment -
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Bad treatment of interned oivilians ar prisoners,
Carrying out of or causing executions to be carried out in an inhuman vay,
Refusal of aid or prevention of aid being ziven to shipwrecked persons,
Intentional withholding of medical supplies from civilians,
Camnission, contrary to the conditions of a truce, of hostile ects ar the
incitewent thercto, and the Iurnishing of others with information, the
opportunity or the means for tiat purvose,
Article 2,
This decree shall be quoted as " Definition of War Crimes Decree",
Article 3.

This decree takes efiect isram the day following its announcement,

And so that no one can celadm ignorance of the same; it is published
in the Netherlands Last Indics Sti.tute Book,

Done at Batavia, 1st June 1946,

The Lieutenant=Gover.ior=(eneral of the
Netherlands East Indies,
H.J,van Mook,

The actiny 1st Secretary to the Government,
E.O.van Boetzelaer,

Issued 3rd June 1946,
The acting 18t Secretary to the Government,
&.0,van Boetzelaer, :

(Lieutenant~Governor=General ‘s Decree No,2 of 18t June 1946, )

Statute Book 1946 o, 45=
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STATUTE

BOOK

of tue

NETHERLANDS BAST INDIES,

1946,No, 45, JUSTICE. WAR CRIIES,

War Crimes Penal Law,
IN T{E NAME O THE QUEEN {'

The Liewtenant-Governor—-General of the Netherlands HBast Indies;

To all who sball see this or hear it read, salutations |

Lets it be known:

That He, considering it neceasary in the matler oi' war orimes to
declare certain provisions of oriminal law to be no lon = applicable and to

esfallish g gaw proviaion of sans;
In agreement with the Council of Heads of Departments;

lias approved and understood:

[ The following paragraph taken from "No,15031 (N,i,I.), Justice ,
War Crimes, = Explanation with regard to decrees Nos, 44, 45, 46 and L7«"
is inserted here as it oconcerns artiocle 1 which follows:

" In spite of the reference to the laws and customs of war in the
definition of war-orimes and except whein a deviation from the

general N,E.I. penal code has been established by decree expressly

for war orimes, the Nethe¥lands-Indies existing oriminal laws (as
contained in the 1st book of the N,E.I. penal code ) remain- in
prinoiple applicable to war orimeuJ__

N, B, : The numbe: red artioles given below appear in due ocourse further on,

Artiele 1,

The following provisions of the (N.E.I.) Penal Code do not apply in
respect to war orimes:

BOOIL 1:

Part IX: Soope of the operation of the legal penal provisions:

" II: Penalties: with the exception orf art®.1k, 24, 20, 29, 32, 34, 39, and
paras 1 and 2 of art, 42, -
Lf These deal with the way imprisonnent is to be carried out: they
have been amitted in this translation,
il,B. Of the penalties mentioned in the N.I.I. penal code only death
and imprisonmemtare applicable as a runisunent for war orimasJ

Exclusion of, lessening and increasing the liability to punisiment:
with the exception of artS, 4k, 4o and 49;

[/ In this part aprears art, 1 about superior orders which plea is
thus not applicable to war crines, i

Attempt: with the exception of art,53, para, 1;

Part V : Participation-
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Part V : Particivation in punishable acts: with exception of art3, 55,56
and 58;

" VI : Conjunction of punishable acts: with the exception of art:63, paras,
1 and 2 ol art:64, and para, 1 of art: 65, as far as quoted;

VII : Lodging and withdrawl of criidnal char;es which charges can only be
prosecuted if a complaint has been lodged by the vietim,

Article 2,

The general provisions of the code of military penal law do not apply to
war crimes, g

The following supplement No,J,. 06, 1/1/7 belonging o Circular Letier No, 15053

an the Deputy Director of Justice, Batavia, N,E,I,, dated 6th September 1946, '
gives those exccptions of the Penal Code mentioned in article 1 which do apply
to War Crimes, It also contains articles 3 = 10 inclusive of the present dar
Crines Penal Law Decree (No,45)_/

Sunuiary of General Penal TProvisions
applicable to War Crimes,

Art, 3 War Crines Penal Law Decree,

The Netherlands East Indies statutory penal provisions with regard
to war crimes aw applicable irrespective of the place where the orime
is comdtied,

Art, 4 War Crimes Penal Law Decree,

He who is or has been guilty of a war crime shall be punished with:
the death penalty or inprisonment for 1lfe. oriimprisomnent for at least
one day or at the most twenty yecars, o

Art, 44 11,E,I, Penal Code,

(1) He is not punishbble who c~miits a orimg for which in view of faulty:
mental development or pathological derangeimt of his mind he cannot be

held responsible, s
(2) If it appears that owing to faulty mental development or pathological
derangement of his mind he cannot be held responsible for the act oommitted
by him, the judge can order him to be placed in a mental institution for

a probationary period not exceeding one year,

(55 (Has no connection with war crimes),

Art.48 N.i.I. Penal Code,

He is not punishable who ocomdts a crine under duress,
Art.49 II.E, I, Penal Code,

(1) He is not punishable who comits an act to which he has been impelled
in the necessary defence of his or another's porson, honuur or property
against inmediately threatening unlawiul assault.

(2) The transgression of the Mmits of necessary self-dcience is not
punishable if this was the irmediate result of a violent emotion caused by
the assault,

Art.58 N.E.I,Penal Code-
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art.50 N,E,I, Penal Code,
Personal olroumstances through vwhich liability to punishment is

excluded, decreased or inoreased are only taken into oonsideration when
applying the law in respect to that perpetrator or accomplice directly

affeated b}" themn,

Artiole 5 Var Orines Penal Lew Dacree.

An gttenpt at or complicity and conspiracy in a war crime are
equally punishable with the crime itself,

Axrt,53 para,1., N,3,I. Penal Code

(1) An attempt to comit a oriie is punishable when the intention of the

perpetrators has made itself known by a start having been made and the
- erime only not carried through as a result of oiroumstances independant

of their will,
Art, 56 N.E.I. Penal Code,

Shall be pmﬁahad as acaomplices in a criue:
1, those who inteptionally assist in the crime;
2'', those who intentionally provide the opportunity, means or inforpation

forithepauission of the orime,
Art.es N'E'Il PBn&l cm‘

exists as soon as two or more persons have agreed to
oom 4% the orine,

Art.63 N,E. L. Penal Code,

(1) If an sot comes under more than one penal provision, one only of
hese provieions shall be applied , . , . .
(Te following words of this paragraph lapse with relation to war orimes

in virtue of art,1 ‘/ar Crimes Criminal Law Decree),
(2) I# a speoial penal provision exists for an act which oomes under a
pgenaral penal provision the former only shall be taken into consideration,

Article 6 War Crimes Penal Law Decree.

Penal provisions with respect %o war crimes shall in rezard to other
penal provistons count as special penal provisions in the meaning of art,63,
para.2, of the Penal Code,

Art, 64 paras, 1 and 2 N,E,I,Penal Code,

(13 If several acts, although cach in itself a crime or & minor infringement,
are so connected that they must be considercd as one continuous action,

only one penal provision shall be applied, this being that whereby the
heaviest sentence is given,

(2) Similarly only one provision shall be applied in a conwiction for
forgery or the counterfeiting of coins and in the use of the object in
respect of which the forgery or counterfeiting of coins was comuitted,

Art, 65 para,1 N.E.I,Penal Code=
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The following articles are those contained in Parts VIII and IX of the
etherlands Bast Indies penal code which arc appliocable to war crimes _7

Art, 76 N,E,I.Penal Cods,

(1) Except for thosec cases where judicial sentences are susgeptible of
revision, nobody can again be prosecuted on account of an act which has
been irrevocably decided with regard to him by judg.ment entered by a
Netherlands East Indies judge, or by a judjc in the Netherlands, Surinam
or Curagad.

By Netherlands East Indies judge is understood here the native Jjudges
in districts where autonomous yule has been granted to the Indian princes
and peoples, as well as in thosc¢ parts where the Indian population has
been allowed to retain its own judicial system.

(2) If the judgument entered is tiat of another judge, no prosecution
®. of th:é’aam;wapn shall then take place with respect to the same aot 4im the
ocase of';
1. an acquittal or dismissal from prosecution:
2, a sentence followed by its being carricd out in full, pardon or
expdration of the time limit of the punishment ,

Art, 86 N,IL,I.Penal Code,

Where orime in general or a orime in particular is mentioned,
camlioity in an attept to comidt that eriine is included provided that
the contrary does not result fraa any other provision,

Art, 87 N,E.I,Penal Code,

An attenpt to coomit an off'ence exists as soon as the intention of
;he authors has sham itsclfPStarting to carcy it out in the senge of art.
J»

Art.88 P1® N, 5,1, Penal Code,

Under revolution is nnderstood the destruction or changing by unlawful
means of the constitutional jovermment, order of succession to the throne
or lawful government of the Wetherlands East Indies,
Art, 89 N,L,.I,Penal Code,

Reduoing to a state of unconsciousness or iupotence is placed on a
par with the use of force,

Art.90 N,E,I.Penal Code,

Under sevore bodily injury is understood:
11lness or wounding which allows of no prospect of complete recovery
ar by which danger to life ariscs;
continued inability to carry out ofiicial or professional duties;
loss of use of any one of the scenses;
mutilation;
paralysis;
mental derangeanent lasting more than four wecks;
abortion,

( Art®, 91 = S§ and 97 = 103 inolusive give further definitiorsof
terms used 4n the N,&,I,Penal Code, )

- e e - e — e ———




Art,96 N,E,I,Penal Code,

(1) Under enery are ineluded rebels. Also under eneny is imoluded that
power with vhon there is a threat of war,
(2) Under war are inoluded hostilities with self-governing comrunities

and oivil war,
) Under time of war is included tae period during which war is threatening,

Time of war is also considered to exist as soon as orders to mobilise
the army have been given and for as long as that ammy is mobilised,
/ ind of sumaary 7/
Article 11,
Ths decree shall be quoted as "War Crimes Penal I}av.becree".

Article 12,

This decree takos effect from the day following its announcement,

And so that no one cah olain ignorance of the same it is published in the
Statute Book of the Netherlands East Indies,

Done at Batavia, 1st June 1946,
The Lieutenant=Governor=Ceneral of the
Netherlands East Indies 3

H.J,van liook, .

The acting 1st Secretary to the Government,

L,0.Van Doetzelaer.

Issued 3rd June 1946,
The acting 1st Ssecretary to the Govermment,
E,0,van Boetzelaer,

( Lieutenant=Governor-General's Decree No,2 of 1st June 1946, )
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STATUTE BOOK
of the
NETHERLANDS EAST INDIES.

1946,No, 46, JUSTICE. WAR CRILES,
Legal Compejence in respect of War Crimes ,
IN THE NAME OF THE AQUEEN !

The Lieutenant=Governar-General of the Netherlands East Indies;

To all who shall see this or hear it read, salutations |

Lets it be known:

That he, considering it is necessary to determine the extent to which
the Prdvisions regarding the legal competence of the military judge in the
Netherlands East Indies (Statute Book 1934 No.173) are applicable to war orimes;

In agreement with the Counoil of Heads of Departments;

Has approved and understood:

[/ Before giving the translation of the decree which is aotuslly an
amendment to Statute Book 1934,No,173, this latter is given first, /

\

Netherlands East Indies Statute Book, 1934, No,173. .

Provisions concerning the Legal Competence
of the Military Judge in the Netherlands East Indies,

VISNT PART,
Legal competence in general belonging to the military judge,
Article 1,

The military judge deals with punishable acts oomnitied by members of
the forces apart from exceptions laid down by . law, by general
administrative measures or by decree,

Article 2,

The military judge also deals with: y
1.0ertain punishable acts comuitted by those who with respect to such
acts are by law, general administrative measure or decree placed on a
par with members of the forces;
2,punishable aots commitced by those who are in the service of a military
force on a war footing, or who accompany or follow it with the approval
of the military authorities,

Article 3.

In addition, the military judse, if not already empowered to do so by
the two preceding articles, deak with:

1. _orimes commditted-
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1. orimes oommnitted during a war by anyone in a part:of the
Netherlands kast Indies Territory in which a state of siege has been
declared in so far as such orimes have been defined in either Part I
or Part II in the Second Book of tie Penal Code or in the Military
Penal Code;

2. punishable acts comiit ed during a war in a part of the Netherlands
Bast Indies Territory in which a state of siege has been declared,
whenever the civil judge who should by rights have judged the case is
not in a position to do so;

3. punishable acts committed by anybody in enemy territory partially
or wholly ococupied by the forces if' through such acts any Netherlands
or Netherlands nast Indies interest is or can be harmed, unless the
war has ended and the act is not nade punishable by the Military
Penal Code,

Article L.
Exoept in the case of Article 3 the military judge does not deal
with oriminal cases concerning the national resources and leases and
local taxes,

Article 5.

Ixcept in the case of Article 3 the military judge does not deal
with punishable acts committed by members of the forces who are also
members of the StatesGeneral or the House of Representatives in the
Netherlands iBast Indies if these ooncern activities arising out of
such membership, now does he deal with punishable acts not described
in the Military Penal Code, committed by one of the other persons
named in article 165 of the Regulation on thie judicial organisation.

Article 6,

1. The military judge does not preferably deal with punishable acts
coan:dtied by a person subject yo military legel authority in conjunction .
with another person subject to the legal authority of a civil judge,

unless the acts in question have been declared punishable by the

liilitary Penal Code.

2, In the event of a simultanéous prosecution by a military and a civil

Judge the judge who started the prosecution has exclusive authority.

SYCND TART,
Legal Competonce of the Supreme lilitary Court of Justice in partioculax
Article 7,

The Supreme liilitary Court of Justice dcals imithe first and last
instance with punishable acts comuitted by mcmbers of the forces of a
higher rank than captain, and by persons placed on a par with members
of the forces with regard to certain acts and vho have held such a
rank, as well as punishable acts defined in the liilitary Penal Code
oamitted by one of the persons referred to at the end of article 5 .

Article G,
1. The Supreme liilitary Court of Justice preferably deals in the first
and last instance with punishable acts comitied by a person subject.

to the campetence of a court-martial in conjunction with a person as
relexrred to in article 7.

2, _In the event-
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2, In the event of a simultaneous prosecution by the Supreme Military
Court of Justice and by a oourt-martial the judge who started the
prosecution has exolusive authority,
' Article 9,

The Supreme Milita.y Court of Justice has the final decision
in an appeal againat a sentence by a court-martial,

THIRD PART
Competence of Courts-martial in particular,
Artiols 10,
Subject to that whioh is laid down in Part II courts-martial deal

with punishable aots oom itted by those who come under the jurisdiction
of the military judge, '

Relative cmeum@%ﬂ{?{g&rta—mmtiﬂ.
Articke 11,
Ordinary courts-martial deal with:
1. punishable aots oomiitted by persons belonging to one of the
" garriaons in their venue;
2, punishable acts comdtted in their venue,
Artiocle 12,
Bhen there is no court-martial competent to judge a purdshable act
in accordance with the previous article, the court-martial appointed
by the Govermor-General shall deal with it.

Article 13,

The relative campeterce of Field~General courts-martial is regulated
by the Governor=Ceneral's decree appointing those courts-martial ar
by the decree in whioch susch appointment is ordered,

Article 14,
The relative competence of courts-martial in a town or place

aotually being besieged or stormed also includes punishable acts committed
in that town or place or in its iimediate neighbourhood,

Articls 45,
The-relative.compotence: of \oourte-mar'la’. :m a part of ﬂumalurlandn
Ebst Indies in which a state-of war of of si7~ 'as been.déolared is

limited to punishnble acts commdtted in that part, It is regulated by:
the decree appointing those courts-martial.

PRI BT,
Speoiol Regulations,
Article 16, =




Articlc 16,

1. In the event of a simultancous appointment of more than one court=
martial in virtue of the two numbered pr:a;;t‘apns of’ ar‘colc 11, that
court-martial is exelusivély. cmpowered to de:od Wwith tho case. ]aithim._-
whosetjurindiotion.fall. thc pundshable acts vef's~rod *o inipara,1 of
that artiole,
2. In the event of simultaneous action by morc than one court-martial
and in virtue of the same para,1, of that article, or by courtswnartial
named in different articles, tiat court-martial before which the
;prhoseoution was first started is exclusively empowered to deal with

€ case,

Article 17.

1. By the participation of morc than one person in the same punishable
act, the authority to deal with one of the authors or accomplices

brings with it the authority to deal with the others, apart from the
provision in article 8,

2, If the prosccution has been started simultancously by more than one
campetent court-martial, that court-martial remains exclusively competent
before which the persons responsible as authors are being prosecuted,

If such persons are not being prosecuted before thc same court-martial,
that court-martial remains exclusively cormetent hef'ore which the
prosecution of' one of these persons has first been started,

Article 18,

Expressions used in this Decree have tihe same meaning as those
appearing in the lMilitary Penal Code,

Fihal Provision.
Article 19.

1, This decrce shall be quoted as" Corpetence of the lillitary Judge
Decree",
2, It tokes effect simultaneously with the |@dlitary Penal Code,

[The decree then reads as follows:]
Article 1.

The Provisions regarding the legal competence of' the military judge in
the Netherlands East Indies (Statute Book 1934, No,173) apply to war orimes,
with the following alterations:

1. A new paragraph is added to article 3, reading: " 4, war crimes, where
or by wham comnitted,"

2, In the first paragraph of article 6 tue. words "or arc war orimes" are
inserted after the words "Penol Code",

3. In articles 7 and 8 a new clause is inserted after the vqrd"Justioe"
reading:" ,unless it concerns a war crime,", :

L, A new paragraph is added to article 11, reading: "3, war orimes, where
or by vhom committed",

In the first paragraph of article 16 the word-"twe" is preceded by the

word "first",

article 2, =

L2
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Article 2,

This deoree shall be quoted as "Legal Competemce in respect of War
Crimes Deoree', ' aad. = ¥,

Article 3..

This decree takes effect from the day following its announcement.
And so that no one can claim ignorance of the same, it is published
in the Netherlands East Indies Statute Book.

Done at Batavia, 1st June 1946,
‘The Lieutenant=Governor=Ceneral of the
Netherlands tast Indies,

H.J.van look,

The acting 1st Secretary to the Gorvernment,

E.0.van Boctzelaer,:

Tesued 3rd June 1946,
The acting 1st Secretary to the Govermment,
E,0,van Boetzelaer,

Lieutenant=Governor=General's Decree No,2 of 1st June, - 1946,
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STATDTE BOOK.,
of +tne

NETHERLANDS EAST INDIES.
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1946, No,74. JUSTICE. VAR CRIMES.

Proclamation, in a consecutive numbering and under
the title of "War Crimes Lcgal Procecdure", of those
rules which as a result of the "War Crimes Legal Procedure
Decree" are applicable to criminal procedure with respect
to war crimes, y

Decree No,1 of 31st July 1946 issued by the Lieutenant-Governor=
General of the Netherlands East Indies,

Read:; etec,

. Inview of article 4 of the "War Crimes Legal Procedure Decree"
(Statute Book 1946 No.47);

Is approved and understood:

That it has been decided that the rules which as a result of the
"Jaxr Crimes Legal Pricedure Decree" are applicable to criminal procedure
with respect to war crimes and which have been recaopitulated in a
gonsecutive numbering under the title of "War Crimes Legal Procedure::‘
the same numerical order as in the "Revised Military Legal Proeedure
being followed as far as possible, shall be made known by the following
text being placed in the Statute Book of the Netherlands East Indies,

War Crimes Legal Procedure,

. POeRT. PART,
General Provision,
Article 1.

All objects which can serve to bring the truth to light may be
seized by those authorised or ordered to carry out the arrest and the
preliminary invetsigation or who are charged with the general investigat=

ion,

OGO PaT,

Chapter 1.
On the General Investigation,
Article 2,

(1) The prosecutor shall investigate and prosecute beforc courts=martial
all such punishable acts with the examination of which they are charged,
The prosecutor shall, if necessary, Be assisted by one or more deputy
prosecutors who shall exercise their powers under his responsibility

and who shall be nominated in the same way as he,

(2) He may charge prosecutors attached to other courts-martial with the
investigation and also the Residents or Assistant-Reskdents in Java and
Madura, the Assistant-Residents in the Principalities and the Heads of
the Local Government elscwher:, They are authorised to have the investigat=-
ion carried out by civil servents and officials in charge of criminal
investigations = with the excioption of heads of the provincial government

and public officers =







Articlu 37.

If the accused rcfuses to sign the official repord of the
interrogation a n%c shall be made to this effuct at the end and
the interrogation ruport shall in that casc count as lcgal evidence
even without its having been signed by him,

Article 39,

If an acoused does not undersiand Dutch the situation shall be
dealt with as laid down in crt.85.

AI‘ti.Cl\. w'

(1) The witnesscs whou the investigating officur or the prosecutor
concider should be called shall be intcrrogated by the investigating
pfficer with regord to the questions vihich L or *he prosecutor wishes
to put. Their answers or statements shall bo strongntened by oath

as laid dowvm in ax.54, wildess there is any renson to the contrary,
and this evidence put into 'riting and signed.

(2) The provisions of the dveree on cviminal procedurc rcgarding the
admission of persons to give cvidencu or inferuncion apply in this
case also,

Article 45,

(1) If civilian witnesses do not appear in ansver to their sumions
the investigating officcr can again request thot they be sumoned
and can order that they be brougit buforc him immediately or at a
later date,

(2) The cuthority recuiving *he request shall comply with it and
with the ordex,

Avticle 47,

The comoanding officer to whom the formnal r.quest is sent
shall if necessary send the nilitary witness rioguircd to the place
stated, taking all suitable precauntions,

Articlc H0.

The investigating officer sholl:

a8, thoroughly irpress i+ wron cach witncss before thu interrogation
begins that it is lis duty Yo spoak the vhole truth '.-:ithgll’f%i
‘aggravating, magm.fying, dotracting from or minimising i€, “without
concealnent or supprescion;

bs remind him ir so far as is nocussary of the irportance of the
oath, the consequences of per jury, and the punishment of all
false evidence;

0. 1interrogate the witnesses, each separately and one by one,
without the one seeing or hearing what was testified by the
other or himsolf referring to this;

d. make a separate document for cach witness, thus not placing the
answers of severaol witnesses next to or under the questions,
even if the same questions be put to secveral witnesses;

e, have the witnesses' answers writtun down ! ~s far es.possible in
their own words and with the lenst possible alteration of style
or way of expression;

f. ask each witness at t'.c =nd of his interrogation if he knows
of anything furticr with regard to the case on which he has
been examined and wnich and vhich might bo of interest to Justice,

oot the end of =
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g at the end of each interrogation have the questions and answers,
or the statement made by the witness, rcad out clearly and

slowly by the scerctary.
Article H1,

The witness shall then sign the answers or statements read over
to him after they have bcen apvroved of by him or altered or added
to according to his wish. If he is unable to write he shall put his
fingerprint, a cross or any other sign, and tho secretery shall
then add his declaration that it was put there in his presence,

Article 52,

If a witness alters an answer given by him, or anything in a
statement he has made, it shall not be crossed through or rendered
illegible, but the investigating officer shall have the recantation
and the way in which the former answer or statecment made by the
witness has been altercd or explained be recorded by the secretary.

.Flrticla 55)

If the recantation. addition or explanation occurs during an
interrogation this choll be noted down where it takes place; if it
while the statement is being read over aloud, et the close;
but if it occurs after the signature has been appended it shall be
written under this and shall be signed again as before,

Article 54,

Unlees there is any reason to the contraxy the witnesses, having
signed, shall swear an oath in {ront of the investigating officer, in
accordance with their religion, that they have spoken the whole truth
and nothing but the trutih, A note to this effect shall be made at the
bottom of the statement anc this latter then signed by the investigat~
ing officer and the secrztary,

Article 55,

If a witness does not understand Dutch the investigating officer
shall employ an interpreter,

Article 56,

This interpreter shall swear an oath in frout of the investigating
officer in acsordance with his religion that he will faithfully acquit
himself of the task to wiich he has been called and will not reveal
anything of it te others.

Artikle 57,

The investigating of ficer shall, if he thinks it might be of use
or if the prosecutor desires such a confromtation, interrogate the
accused at the same time as one or more witnesses, or with other
acoused, or interrogate tie witnesses in front of each other,

Article 58,

These confrontations shall tale place for the purpose of enquiring
further into the truth vhen statements made by two or more authors
or accomplices during their interrogation difler considerably,and also
if the statements of witnesses and answers of the accused do not

agree on important points,
Article 59, -




Article 59,

This confrentacion shall tace place in the folloving manner; if
an accused continues to deny the truth of une or more facts or
circumstances about which he has already been interrogated aaduthe
investigating ofiicer has ordered a confroutation, the latter shall
first ask the accused in general terms if he wishes to acknowledge
the truth of the fact or of other facts whisi he has denied up to
now,

Article €0,
Should the accused then decline or answer in an unsatisfactory

way, » witness shall e brought in and the accused asked if he knows
that person and if =0, what his name is ard where he lives; if

he says he docs not know the person the latter shall then if it
seems suitable by advised to maire himself known by mentioning this o

or that circumstence.
."_.‘,1‘;:".‘.:“" 6‘-

The ascuscd shall then be asked if he knowas of any reason why
the judge should net sons!der this person a tius “worthy witness, or
if he has rcason to suppese thet the said person might wish to
aggravate 1o situation for him or prejudice hin in any way contrary
to the truth, any suwh reason to be given at once.

Article 62,

The investigating officer shall iry to bring about a lenginy
discussicn bitiweon the witness and the accused in order to find out
the truth by this means

tfl.ClQ 63,

What oscurs as a rcault of the previous article shall again be
recorded by the seerstary, both any circumstances that the witness
may mention as further confieming or clarifying his previous statement
in respece %o the point in guesticn and also the answers given to
this by the accused together with any reasons advanced by the latter

or his appeal to facts as proving his innoceace or forming an
excuse for him.

L

Ariiclc 6i.

After this has becn read elondthe witness shall be asked if he
wishes to alter or add anvthing tc his statcment and then in the
manner laid down in art. 54 he shall swear the ocath,

Articlie 65,

Only after tiie witness has sworn the cath s nuntioned above
shall the accused be asked if he still wishes to alter or add to
anything in his statoment,

Article 56.

Af'ter tflhat dealt with in the two previous articles has been

recorded at the ccuclusic: of the confrontation, the official

statement shiall bc signed by the accused end the witness as well as
by the investigaiing officer and the scerctary,

Article 67, =

,_—_#
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Article 67,
(1) Other witnesses shall be dealt with individeally in the same

way.
(3 The confrontation of witnesses with each other shall teke place
in accordance with articles 59 to 66,

Article 68,

If an accused refers to one or more witnesses with whom he has
been confronted during the interrogation the iryestigating officer
shall question such in front of him.

Article 69,

The confrontation with co-authors or accamplices shall take
place in the same way as that with witnesscs, except that they shall
not be required to swear the ocath,

Article 70.
If any subject in the first and second chapter of this Part
has not been provided for, the proocedure prescribed in the decree for
penal procedure may be folbowed as far as compatible with the :
military legal procedure.
[ Here end the extracts from the "Revised lilitary Legal Procedure" _7/

Article 3,

The prosecutor, together with persons selected by him, is at all times

authorised to enter any place for the purpose of viewing the local
situation or inspecting any object.

Article 4.,

(4)The prosecutor in his official capacity or at the rquest of the acoused
may appoint one or more experts to advise or assist him and can if :
necessary instruct such to hold any enquiry asked for by him and to furnish
him with a report accampanied by the reasons for their findings. The
enquiry shall be held in the presence of the prosecutor if he thinks it
necessary, :

(2) Before starting operations the experts shall swear an oath in front

of the prosecutor in accordance with their religion that they will give
him a repart according to their conscience.

(3) The same person can be heard both us witness and expert. In that case
he shall also swear the oath proper to witnesses before making his statement,

Article 51

(1) The prosesutor can order an asccused who is not under arrest to appear
before him in arder to be heard., The accused is then obliged to camply,
otherwise the prosecutor can order that he be brought before him or arrested,
(2) V¥hen an accused is under arrest he shall be brought before the
prosecutor under proper escort at each interrogation and shall be taken

back in the same manner,

Artiocle 6.

When the accused is not under arrest the prosecutor shall be empowered
o put him under arrest after any hearing whenever he thinks circumstances

demand this,
Article 7,=




Article 7.

The powers granted to the prozeculor iu articica 5 and 6 oon also
be exercised under his supervision by anyenw vho has teco charged with
the investigation.

Artinle 6,

In the event of the nccused beilng under arces: the prosecutor can
order his discharge fyom arrust after any hearing,

Chapter 2.
On commdttal for trial br court-marizal and on
counsel. for the defenso,

Articte 9,

(1) Committal for trial by a courtemariial, which is she bosis for
proceedings followving on it; shell take place by svder of the prosecutor
given in writing. Tho order shail, in addition tc %he surname and first
name or names of the accused moantvion if possible ths corps oo unit to
which he belongs :nd the v'a.rﬁc o positica which bie has held in it. The
arder shall contain the ofi'cnce with vhich »= is 2harged, together with
the approximate tire and placc waerc it is said to “ave been committed
and the circumstances 1n which 24 was alleged %o lave keen carried out,
and also the day and hour fixed for the triad,

(2) The order, cccompanied by a translaticn in the accused's native tongue
and glving if possible the nacs of witneases or experts sumoned or to
be sumnoned by the proseuutnr, shinll be handed to¢ the ascused by a process=-
server or servant of the publuc authoritice at least eight days before
the trial,

Ax ti:lu 1 Oo

(1) On the form serving legai notrce of the order for comittal for trial
by a court-martial it shall be stated that in tha hcaring of his case the
aocused will be assisted by o counsel chopern by or assigned o him,

22; The selection of counsel may nct delay the trial,

3) If the president of thc court-mariial gives permission more than one
counsel may appear,

(&) A counsel shall be assigned o the cccused viloss the latter has given
notice at least four days buforu the teicdl that ac will be assisted by

one of his owm choiovc, The ascused also yvescreves the right to choose his
own oounsel even af'ter one has becn assigned 4o him, If a counssl chosen
by him appears for the accvsed no other shall appear against the latter's
will,

(5) T™he following may be chosen as counscl: barristos p“a., cieing in the
Netherlands East Indics, ofificers of the sy and navy unlees serving on
the court-martial as member cx seoratary, rutired officars of the army or
navy and, further, any person who has becn given permiscion by the prusident
of the court-martial to appeaxr s counsel ia the casc in guestion,

(6) The assigning of coun=el is donc by the prorf tunt of the court-martial,
Any person can be assigned as counscl who nns declzorcd hie willingness

to appear as such, Should ao pocsor esoasidered sudtable by the president
present himself, "hd g,m'n.a:w.:ﬂ.é.:':.n,_ oifiger of the paryieson ol that place
where the cmrb-—n Adal site s0ddl, at the request of tie president,
appoint an ammy officer to app.or for tuc accused,

(7) The secretary of the covrt ru-tisl shall irmediaicly (aform the accused
that a counsel has been assign.d %5 hinm end shall olgo anvorm the counsel

concerned without delay.
Article 11.=
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act as process-server or sheriff's officer for the same, He escortg the
arrested persons to and from the court and does all the summoning and
serving of writs with which he has been charged by the cpurt-martial or
the prosecutor on those persons whom he has arrested or will have fo
arrest as a result of instructions received from the Governor-General,

Article 27,

The president and members of a court-martial, together with the
prosecutor and secretary of the¢ same, may not stand in the firat four
degrees of blood-relationship to each other or in relationship by marriage,

Articles 28 - 30.

Deal with the protocal and deputies in cases of absence of court= .-,
martial-officials _/

Article 31.

All business transacted and everything done each day by the ocourt-
martial shall be accurately recorded in the mimutes,

SECOND PART,
Chapter 4,

Rights and duties of the courts-martial mentioned
in the previous chapter.

Article 32,

The president and members shall never reveal what should remain seoret.
They shall especially not reveal the opinion of their fellow-members nor
their own.

Article 33.

The following shall not be permitted to be present at the deliberationaj
those who stand in a blood-rélationship of six degrees or less to the
accused or who are related to him by a present or past marriege;
-those who have given any counsel or advice in th&éaoused-'s case, or
who are already acquainted with it through being Yemitting authority
or the investigating officer;
thosewho unwittingly, thoughtlessly or indirectly have received gifts,
presents or donations or pramises of the same from or on behalf of the
accused, at the time the case being dealt with had already been or
probably would be brought before the court-martial, even were such
gifts to consist of the most insignificant presents of food or drink,
should there be the slightest reason to suppose that they were made
with a view to influencing the accusation.
those who have brought a suit against the accused before any judge.

Article 3.

Should they discover that others have received any presents on their
behalf or have been given presents for their sake, or that they themselves
have thoughtlessly or urwittingly accepted such, they shall immediately
inform the court-martial of the fact and eithier return the presents if
possible or refund the velue of them in such manner as shall be approved
of by the court-martial,

Article 35.=
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Article 35.

When it is doubtful whether the case which has arisen falls within
the category of those referred to above or when the president or a member
stands in any relationship to thc accused not previously mentioned but
on account of which he wishes to be released from taking part in the
case, suoh as fcr rcescnscf close friendship, hostility or great
interestssin com on, the court-martial shall, after having applied
article 21 and para,1 of article 30, give its decision in the matter,
the person concerned not being present.

Article 36,

: In this connection the courte-martial shall see that no ¢ne . is released
from trying a case without very good reason, but shall at the same time
teke care that any appearance of lack of impartiality is avoided.

Article 37,

The president or a member released from a case at his own request
or on the grounds of a relationship of any sort shall not be permitted
to be present at further deliberations on the case,

Article 38,

Also if a defendant has any reason to think that the president or one
of the members of a court-martial might not be a:@iitable judge in his
case on the grounds of hatred, enmity or for any other reason, he shall
be allowed to place the . reasons for his objection with due respect
before the court-martial and request a challenge,

Article 39,
In that case the person challenged must leave the court-martial and
the legitimacy of the reasons for the objection shall be considered
after article 21 or para, 1 of article 30 has been applied,

Article 40,

- If the reasons for the objection are found to be insufficient, the
peraon objected to shall again take his seat on the court-martial, -

Article l4.

When the reasons for the objection are found to have been grounded
the substitute for the person objected to shall take part in the

hearing of the case,
Article 42,

All sealed letters sent to the court-martial shall be opened by the
president and the court be informed of their contents at its first

meeting.
Article 43.

It is the duty of the president and all the members to be present
at the meeting unless prevented by sickness or any other legltimate
obstacle or excused by the president on account of important reasons.

Article Lk, =







removed and kept in custody while the sitting lasts, :

(3) The secretary of the court-martial shail leer minutes of the sitting
in which everything bearing on the ease ghall be recorded as it occurs,
These minutes shall be approved by the president and secretary;
paragraphs 2 and 3 of article 139 are equally anclicable herc, on the
understanding that by oldest menber is widerztoud tae oldest member who
Judged the case,

Article 49,

(1) If the accused is under arrest it shall bo deciaed at the first
sitting of the court-martial, in accordance with tnc prosecutor's
recommendation, whether the nature and circunstances of the case demand
that he be kept under arrest during the proceclings cr not,

(2) The court-martisl may also order the accused io be discliarged from
arrest during the course of the proccedings whcthor the prosccutor
recommends this or not,

(3) Should the court-martial discharge the accused Truu arrcst the
prosecutor shall immediately take the necessary sicps Lo this ceffect.

Avticle R0,
If the accused is undér arrest he shall wicunover hig prese
neccessary be brought before the court-mareicl under close fu

be taken back in the same menner,

Article 51,

(1) If the accused is not under arrest the court-martial may order him
to appear before it whenever his presence is ncccessary. Tt is then the
duty of the accused to obey, but chould he noi do so the couri-martial

can order that he be produced or arrested.

(2) The court=martial can also during the course of the citting, if
circumstances such as fear that he escape malic thls advisable, order
the arrest of the accused whether thig is recomwended by the prosecutor
or not, s

(3) Orders for the arrest shal1”@xecuted by the proscoutor irmediately
after they have been issued, -

Article 52,

If an accused fails to appear bei'ove the courd-uartial the inquiry
can be continued by the latter in his abscace provided that siisdsi 1o
poseible in the opinion of the court-particl and docs not harm the
interests of the accused,

Article 53,

(1) As far as possible the inquiry shadl be continuc? during the sitting
without interruption. If the sitting ls interrupted or susucinded the
reason for this shall be noted in the minutes.

(2) In all cases where the inquiry is interrupted or is cuspended for

a certain length of time, the verbal annovncement by the vresident to
all witnesses, experts and interpreters present, of the time when they
must again be present at the sitling shall count as ¢ 1. s,

Al"ticlu 515'
(1) The president shall open *he inquiry by hawin. i casc cclled, He
shall then ask the accuscd his first name or namcs, surnwne, age, place
of birth, profession and where dordeiled and charpe him to pay attention
to what he is about to hear,

\2, Waen ‘he sitting =







witness can aler e questiongd during the further coursc of the
oceedings.

3; The president can prevent that any question be answered,

4) If the statcuonts made by “he witness during his cxamination at the
sitting agree vith thoss Ml<. ey hin during the general investigation,
the minutes of the sitting nay refer +o the inve stigation report,

Article 61,

(1) Unless thure is any ruason +o the controry answers and statements
madce by a witness duri a5 wiv sihTing shell be strongshened by him on oath
sworn before the pres: 508 201d dovn in article 54 of the Revised

=Cli

hﬂlitary Legal P“ucw--:
(2) The provisious of the duocrec on eriidnal provedure with regard to

the admission of persons to give ovidence or rnformation are equally
applicable here,

L)
[ NeB, : For artieic Lo Revased Iildvary Legal Procedure see under art: 2_7

~lo G2,

After he wivnces has made his statenent he sholl romadin in the
ecourt=-room unless in 2lns easus the president allows him to retire,
ordering him if necussncy +o Lo picsent again in the court-roam at a
certain tinc,

If a witness vhe has toaken the zath during the gr#liminary investig=
ation dies, or 1" the orialon of tae court-martial Aces not need to
appear at ths gitling, "ds former statement can be noted as having been

made there,

Articla L/J*'J.

(1) With the -;.‘{CGD**‘-"'I. o that 1.dd dowr in article 60, paragraph 15

that which is laid d=m ia this chapter regarding witnessces and the:Lr
statements is l,q_ually L..ll.:- bie %o experts, except that before starting
operations the ciperrs slic _i gwear on oath ‘n accordance witheir
religion that they will give the court o s report in accordance:with their
consclenec,

(2) statemants and veports made by experts shall be accorpanied by their
reasons for sane,

(3) The same person sen be heavd as witness and expert. In that case he
shall also sweor the oath nropur 1o witnesses before naking his statement,

Article U')

No attention shall be paid on pain of nullity *o any documents
which might be dotrimen*sl to tic accused unless they are read out or a
short sumary of their contents given.

J;icl e 66.

(1) If an accused does no* underatand Dutch the inquiry shall not take
lace without an irterrrctos H\H.l prescnt,

? 2) If a wi‘ness does not und_-.rn‘ ad Duteh, his examination shall not
take place without on interprete: being prescnt.

(3) Before an ll'uu-f““ ter storts his activities he shall sweoar an oath -
according to his reiigion that he will well and truly acquit hinself wf
the task to which he ius beer oolled and not reveal anything connected
with it to otiicrs,

{4) In cases where=-







SECOND PART,
Chapter 6.

& LoOnsleged. prissadine paingl . fugt tives,

Article 72.

An investigation may be started with regard tc an accused who is a

fugitive,
SECOND PART.
Chapter 7.
On the evidence of punishable acts,
Article 73,
The provisions of cammon law concerning the evidence of punishable
acts shall apply in criminal cases decalt with by a military judge,

except that:
1. the individual testinony of a scoldier, or ex-scldier concerning a

, +* ' .orime against subordination comidtted against him may count as full

evidence of guilt,

2, a sentry whe puts forward a plea which on the grounds of one of
the articles 48 - 51 of the criminal code would exclude an act
comdtted by him from punishnent, shall be considered to have acted
lawfully until the contrary has been made acceptable.

3. among written documents shall be understood statements or reports by
public officials or legal bodies in the Netherlands, Surinam or
Curagao, in so far as such documents according to the law of that
land are recognised as written documents in criminal cases, also
all those which in accordance with article 7 of the Revised Military
Legal Procedure are made out on oath of office by an ofiicer or
warrant officer,

Article 74,

Deviating fram article 73 the judge may recognise as legal evidence
all documents produced at the sitting and all statements wherever made
and ascribe to them such conclusive force as he thinks they may possess
if, in his opinion, the particular circumstances under which the war
erime was comidtted or in which a piece of evidence would have to be
furnished would form an obstacle to the further production of evidence
or would result in an inadmissible delay in the termination of the case
should this further evidence have to be produced.

. SECCXD PART.
Chapter 8.
On the sentences and the carrying out of same.
Article 75,
(1) The court-martial shall proceed to pass and promulgate sentence within
fourteen days after the close of the inqu'ry at the sitting.
(2) The court-martial shall deliberate the charge mentioned at the foot

of the order of convocation, and about what has or has not been proved

during the invest-
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decision arrived at by the court-martial, datc on which the decision
was made, names of the judges giving judgment and day on which sentence
was promulgated.

SECOND PART,
Chapter 9.
On the costs,
Article 89,
/ Deals with costs _/
SECOND PART,
Chapter 10.

On the aid to be granted in the execution of lenx-amea‘
decisions and pay = warrants ,

Article 90,
[ Deals with the above, _7

THIRD PART.
On field general eourts~aartiol.

Article 91,

In time of war the Governor-General can appoint one or morg field
general courts-martial, or he may charge the comianding offiocer %o make
such an appointment, either for the duration of the war or flor a sertain
length of time, or whenever the necds of the service may eall for the
same, Such a court-martial can also be appointod outside the Perritory
of the Netherlands East Indies in time of war,

Article 92,

These courts-martial shall consist of threg members, the president
included, all officers,

Article 93.
The president must always be a senior officer,

Article 94,
(1) The president and members of the f&% %%:%?“ﬁoﬁ%“m&%o&?@i

to the army corps, or from the general staff or other corps helonging to
the amy, if the duties of the army corps do not permit of the requisite
nunber of officers for the court-martial being withdrawn from active
service with the corps.

(2) Article 15 applies equally here,

Articles 95 and 96,
/= Deal with the seat of the field general courts=martial_/
Article 97.
That laid down in this procedure for ordinary courts-martial is

equally applicablew
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equally applicaile to fiecld general courts-martial unlcss otherwise
laid down in this part and in so far as it is in accordance with what
has been' decrced in this part.

Articles 98 = 1CO,

[ Deal with the appointment cf prosecutors ete. _7

Article 101,

Before they can be exccuted all sentences pronounced by the field
eneral oourt—n:xrtla.l shall be presented to the commanding general °
" in order to obtain a fiat of execution.

Article 102,

(1) As soon as the fiaf of executicn mentioned in the previous article
has been granted, sentences passed by the field general courts-martial
shall be promlgated apnd, attention being paid to that laid dowm in
article 87, put into eff‘ect.

(2) If in tine of war contact with the Govermor-General is completely
cut off and the commanding general considers the carrying out of a
sentence where the death penolty has been imposed to be imperative, this
may be proceeded with without the Governor=General having had the
opportunity of showing clemecney,

Article 103,

The original sentence with all the documents belonging to them shall
nevertheleas be sent to the Suprenc Military Court of Justice as soon
as possible so that they may be kept in the record=office of the same.

Article 104,
%
(1) If t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>