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CASE No. 1
THE PELEUS TRIAL

TRIAL OF KAPITANLEUTNANT HEINZ ECK AND FOUR OTHERS
FOR THE KILLING OF MEMBERS OF THE CREW OF THE GREEK
STEAMSHIP PELEUS, SUNK ON THE HIGH SEAS

BRITISH MILITARY COURT FOR THE TRIAL OF WAR CRIMINALS
HELD AT THE WAR CRIMES COURT, HAMBURG, 17TH-20TH
OCTOBER 1945

Killing of survivors of a sunken ship. Absence of mens rea.
The defence nulla poena sine lege. The pleas of operational
necessity and superior orders. The legal relevance of the
British Manual of Military Law. Persuasive authority of
the case of the “ Llandovery Castle >’ decided by the German
Reichsgericht in 1921.

The Commander of a German submarine was charged
with ordering the killing of survivors of a sunken allied
merchant vessel. Four members of the crew were charged
with having done the actual killing. The defence of
absence of mens rea was unsuccessful. It was held that
the maxim nulla poena sine lege did not apply. The plea

of operational necessity and the plea of superior orders
were invoked by the Commander and three of the members
of the crew respectively, but were held not to free the
accused from responsibility.

A. OUTLINE OF THE PROCEEDINGS

1. THE COURT

The Court was a British Military Court convened under the Royal Warrant
of 14th June, 1945, Army Order 81/1945, by which Regulations for the
trial of War Criminals were issued.(")

The Court consisted of Brigadier C. 1. V. Jones, C.B.E., Commander 106
AA Bde., as President, and, as members, Brigadier R. M. Jerram, D.S.0,,
M.C., Commodore D. Young-Jamieson, Royal Navy, Captain Sir Roy Gill,
K.B.E., Royal Naval Reserve, Licutenant-Colonel H. E. Piper, Royal
Artillery, Captain E. Matpheos, Royal Hellenic Navy, and Commander
N. L. Sarris, Royal Hellenic Navy.

The Judge Advocate was Major A. Melford Stevenson, K.C., Deputy
Judge Advocate Staff, Judge Advocate General’s Office.

(') See Annex I, pp. 105-10.
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ANNEX 1

BRITISH LAW CONCERNING TRIALS OF
WAR CRIMINALS BY MILITARY COURTS

I. JURISDICTION OF THE BRITISH MILITARY COURTS

The jurisdiction of the British Military Courts for the trial of war criminals
is based on the Royal Warrant dated 14th June, 1945, Army Order 81/45,
with amendments. The Royal Warrant states that His Majesty ** deems it
expedient to make provision for the trial and punishment of violations of
the laws and usages of war ** committed during any war * in which he has
been or may be engaged: at any time after the 2nd September, 1939.” It is
His Majesty’s ** will and pleasure " that ** the custody, trial and punishment
of persons charged with such violation of the laws and usages of war shall be
governed by the Regulations attached to the Warrant."

The Royal Warrant is based on the Royal Prerogative, which, in English
law, is.“ nothing else than the residue of arbitrary authority which at any
given time is legally left in the hands of the Crown " (Dicey’s definition).

The constitutionality and legality of the Royal Warrant and of its in-
dividual provisions have so far not been challenged in any British Superior
Court as have its American counterparts, the orders of the American
executive authorities appointing Military Commissions for the trial of war
criminals under the law of the United States. The latter have been reviewed
by the Supreme Court of the United States in the so-called Saboteur Case,
ex parte Quirin and others (1942) and in the cases in re Yamashita (1946) and
in re Homma (1946).

Provisions similar to those contained in the Royal Warrant have in the
Commonwealth of Australia been made by an Act of Parliament (War
Crimes Act, 1945, No. 48/1945), and in the Dominion of Canada by an
Order in Council, made under the authority of the War Measures Act of
Canada, and entitled The War Crimes Regulations (Canada) (P.C. 5831 of
30th August, 1945; Vol. IIl, No. 10, Canadian War Orders and
Regulations).

Il. DEFINITION OF ** WAR CRIME "’ IN THE ROYAL WARRANT

Regulation 1 of the Royal Warrant provides that ** war crime * means a
violation of the laws and usages of war committed during any war in which
His Majesty has been or may be engaged at any time since the 2nd September,
1939.  The jurisdiction of the British Military Courts is, as far as the scope
of the crimes subject to their jurisdiction is concerned, narrower than the
Jurisdiction of, e.g., the International Military Tribunal established by the
Four-Power Agreement of 8th August, 1945, which, according to Article 6
of its Charter, has jurisdiction not only over violations of the laws and
eustoms of war (Art. 6 (b)) but also over what the Charter calls ** crimes
against peace " and ** crimes against humanity ™ (Art. 6 (a) and (¢) ).

1. CONVENING OF A MILITARY COURT
Regulation 2 of the Royal Warrant gives to certain Senior Officers power

‘,-.ﬂ
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XX. REVIEW OF SENTENCES

A e ] e
pemif::r?'g: rt::r::::te? 1? a :[Illlul'y Government Court has the right to
_ w of the fin ing or sentence. The petitio
w:t\i; the Court within 10 days of conviction. P
1|a1i;‘l;inz‘;ﬂcc of a Military Government Court shall be carried into execution
erhp rsei'ra:(.)rd shall have been examined by an Army/Military District
s ubn ‘.:“_ qurtlc anq the sentence approved by the officer appointing the
s Shall}b:: e Oivhcmj Commanding for the time being. No sentence of
s ] ‘camed into execution until confirmed by higher authority
e R?\‘lewmg authority may. upon review, inter alia : .
confirm or set aside any finding,
substitute the finding of guilty by an amended charge
sonfirm, sus :
c , suspend, reduce, commute or modify any sentence or order, or

increase sentence. iti i
Wi h:gnge:in;;l.ncc.‘., where a petition for review which is considered
s has ed and the evidence in the case warrants such increase

he revie in i
al.llh ity ay at a i d
I v .“1. g (8 may any ume remit or s uswﬂd any sentence or

The pr ings sh: i i
disapprﬁvocfiwf“l]:gabn sthall not be |qvql1dated nor any findings or sentences
ez procecd)i er.ror or omission, _lechnical or otherwise, occurring
o st g ngs, unless 'm’the opinion of the reviewing authority it
the error or omission has resulted in injustice to the accused
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FOREWORD

This is the first Report to be published in this series of the trials in respect
of Concentration Camps. These camps were main instruments of terrorism
and atrocity utilised by Hitler and his licutenants, at first before the war
within Germany while he was establishing the Nazi domination over his
own nation (this was a necessary preliminary to his plan of dominating
the world), and later, after his victories in Europe, were used to crush the
resistance in the occupied countries and to remove people likely to give
trouble, and, most appalling of all, to effect the mass destruction of races
or peoples who were odious to the Nazi mind or impeded his purpose of
securing lebensraum for the Nazis. The number of concentration camps
increased enormously as the war went on so that at the end of the war there
were over 300 in Germany and the occupied countries. Of these that at
Auschwitz in Poland had an evil pre-eminence—in it at least 2,500,000
human beings (or as some say 4,000,000) were done to death by being
poisoned in gas chambers. These unhappy people had been brought in
railway trucks under horrible conditions from the occupied countries : they
were the survivors of those who started. How many died on the way is
unknown. This use of poison gas chambers was the outstanding feature of
Auschwitz. Belsen, which was closely associated, was in Germany and
shared with Auschwitz the normal characteristics of a German concentration
camp—filth, starvation, absence of sanitation or adequate medical equip-
ment, overwork, ill-usage of every kind, beatings, hangings, shootings and
every form of inhumanity. The forty-five accused were alleged to have
come from one or the other of these two camps. They were all tried in
one case, the objections of the defending Counsel, who were all British except
one Polish officer, being overruled.

The trial lasted from September 17th to November 17th, 1945, the Court
meeting on 54 days, and was conducted with scrupulous patience and
impartiality. The Court was a British Military Court, convened under the
Royal Warrant, the terms of which are explained in the commentary to the
present Report. Jurisdiction was asserted under the military law, which en-
titles the Court to punish war crimes, limited under the Royal Warrant to
crimes against Allied nationals, if the accused have been captured or by
surrender or extradition or otherwise are in the custody of the Convening
Authority, the Commander-in-Chief. Neither the place in which the
offence was committed nor the precise nationality of the victims was in this
context material for giving jurisdiction. The victims were all Allied
nationals from ten different Allied countries, so that it was impossible to
have a national judge for each nationality, but seats were provided behind
the bench for each of the ten nations so that any national representative
might be able to attend. For a few days I occupied the seat marked for the
British observer and could observe and admire the fairness of the trial,
though 1 noted, as in other such cases, that fairness was not generally
compatible with expedition. The Report here printed summarises the
evidence with considerable fullness, which at least will enable future historians
and lawyers to have a sufficiently full appreciation of the facts.

The Court acting under the Royal Warrant was careful to see that the
victims were Allied nationals, but as their number ran into millions at
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