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INTERNATIONAL cm, .USS ION FOR PENAL . RECONSTRUCTION .AND DEVELOPHENT 

.fornorandum on the Establishment of an International Tribunal 

(by Monsieur Victor Bodson) 
( LUXE?~OURG) 

In this iemorandun I intend to deal vdth the broad lines only, and shall divide 

my Note into four parts: 

(1) THE CODE TO BE APPLIED 

(2) PROSECUTION 

(3) COURTS 

( 4) SENTENCES 

(1) THE CODE TO BE APPLIED: '/hen a complaint has been lodged, a t!rst examination 

shall decide whether the alleged fact is provided against by international oonYentions . 

In case of a negative result, I am in favour of applying the II Jus loci 11 , i.e. the 

Criminal Law of the Allied country on whose territory the crime has been oommi tt.ed. 

If, on the other mnd, the crime has been committed in Germany only, German 

Criminal La.w shall be apPlied. 

(2) PROSECtrl'ION: It is important to lay down by what methods the criminals are 

to be sought out, tried, and pl.Dlished. 

I suggest the establishment of an Intornational Prosecution Office where all 

complaints vrould bo lodged and which would first of all decide whether the alleged 

facts are serious enough to justify prosecution. If this be the oase, the International 

Proseoution Office shall issuo a warrant for the immediate arrest of tho party charged, 

and proooed with the investiga.t~.on. 

If two or more countries claim the sruoo individual, the International Prosecution 

Office shall decide, according to tho seriousness of the chargo, to which country the 

defendant is to be surrendered. 

Preference shall be given to tho Allied country on whose territory the worst 

offenoe has been oorroni tt.ed. The records of the other countries shill bo collated, 

nnd the de fendant shall bo tried by one and tho srune court. If offences have beon 
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committed both in Germany and in an Allied co\D'ltry, the latter shall be given preference. 

(3) COt.mTSs For trials I recor.imend r.d.:xed tribunals depending from an International 

Court. 

Three judges shall delivor judgment. One of them, the President, shall be a 

national of the oountry where the orime has .been committed, the two others belonging 

to Allied nations. All three should understand both the language of the oountry and 

German. The proceedings shall talce place in open court, in the presence of the 

defendant who shall bo allowed a Counsel. The judgment shall be delivered only after 

hearing' all parties, and tho grounds for the verdict shall be stated. Nevortheless 

the prooeedings shall be purged of certain delays, and the criminal shall not be 

allowed to appeal to a higher Court. He shall, however, have the right to olaim that 

his oase be re-heard by different judges through oassation. 

(4) SENTENCES: The sentenoe shall be exeouted in the country whero it is 

passed. 
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INTERNATIONAL cm .«SSION FOR PENAL RECONSTRUCTION AND DEVELOP .IBNT 

emorandun on the establishment of an International Tribunal 

(Professors. Glaeor) 
· (POLAND) 

In my opinion it would be advisable to adopt national jurisdiction as a principle. 

International jurisdiction should be established only for special oasos whore justified 

by exceptional circumstances. 

The reasons justifying national jurisdiction are manifold. First of all it is 

~bvious that the administration of justice for tho so-oalled war-crimes should be very 

rapid and efficient. The trials in this dor.iain should bo closed in ~ short period 

after the war is ovor. This could be done only and exclusively by national courts. 

The machinery of international tribunals is in its very naturo complioatod and slow. 

At any rate tho exporienoe in this domain does not encourage optimism. Tho further 

reason for such national jurisdiction is to be found in tho moral feelings of tho now 

enslaved nations. Beyond doubt one of the main aims of the admin:i. strati on of justice 

is to satisfy the raoral feelings of the nation wounded by the offemero This can be 

done only if the nation has confidence in the tribunals, and such confidence is only 

possible where tho tribunals are composed of those who belong to tho nation itself, 

who feel with it, who understand its needs, its sentiments, its faith. Finally, we 

must remember that the administration of justice by national courts is also dictated, 

undoubtedly, by the interest of justice itself. The so-called principle of immediacy 

requires that the trial should take place where the' orima has been committed, and in 

such a manner as to enable tho judges to hear and see all kind of relevant evidence, 

and to pass judgroo nt on their own obse rvations. 

conditions require national oourts. 

It is understandable thnt all theso 

There nre twofold arguments quoted in favour of international jurisdiction. 

First of all that tho national law of the respective countries would not cover all 

tho wrongs and damngo done by tho invader. If this is true, and I think it is, tho 

only solution would be to supplomont the r espective oodoa in an appropriate manner. 
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INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 

Memoramun on the establishment of an International Tribunal 

(Professors. Glaeor) 
· (POLAND) 

In my opinion it would be advisable to adopt national jurisdiction as a principle. 

International jurisdiction should be established only for special casos whore justifiod 

by exceptional circumstances. 

The reasons justifying national jurisdiction aro manifold. First of all it is 

~bvious that the administration of justice for tho so-oalled war-crimes should bo vory 

rapid and officiant. The trials in this donain should bo closod in a short period 

after the war is over. This could be done only and exclusively by national courts. 

The machinery of international tribunals is in its very nature complicated and slow. 

At any rate tho experience in this domain does not encourage optimism. Tho further 

reason for such national jurisdiction is to be fo\llld in tho moral feelings of tho now 

enslaved nations. Beyond doubt one of the main aims of the adminlstration of justice 

is to satisfy the moral feelings of the nation wounded by bhe offemer~ This can bo 

done only if the nation has confidence in tho tribunals. and such confidence is only 

possible where tho tribunals aro composed of those who belong to tho nation itself, 

who feel with it. who understand its needs, its sontimonts, its faith. Finally, we 

must remember that tho administrntion of justioe by national courts is also dictated, 

undoubtedly, by the interest of justice itself. Tho so-called principle of immediacy 

requires that the trial should take place where the· orime has been committed, and in 

suoh a manner as to enable tho judges to hear and soe all kind of relevant evidence, 

and to pass judgioont on their own observations• 

oonditions require national oourts. 

It is undorstand4ble that all these 

There nre twofold arguroonts quoted in favour of international jurisdiction. 

First of all that tho nationo.l law of the respective oountries would not cover all 

the wrongs and de.mngo done by tho invudor. If this is truo, and I think it is, tho 

only solution would bo to supplomont the r espective codes in an appropriate manner. 
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Such additions could not bo cri ti oiled as boing n broo.k w1 th tho princi plo "null um 

orilll8n sine logo", because this prinoiple ocnoorna in partioular tho illogality 

(lawlosenoss) of tho aotion porfonnod by the doer, and it is obvious tho.t tho orlmae 

committed by tho onomy VAJro forbiddon, thorotore lo.wloss ovon nt tho timo they wore 

oommitted, nccording to nationo.l and international lnw, Apart trom this it is 

worth whilo mentioning that this argumont oitod ago.inst natl..onal jurisdiction, would 

even it justifiod, oqually apply to intornationol courts booauso, they too, would 

hnve to have now legal basis for prosocution, trinl and punish.mont, 

Tho socond nr~ument against national and in favour ot tho international 

jurisdiction, is that extro.di tion would be obtainablo only and exclusively for trio.ls 

borore international courts, This argU100nt is doubtful in so tar as in oithar oaso, 

establishment or national or international jurisdiction, it would bo n0oossary to 

stipulate for the immadio.te dolivory or tho o.oousod in terms at tho nrmistioo, It 

seema to me that it would not be difficult to obtain suoh clause even in the oase of 

national courts tt nsauranoe were given of tho impartiality of suoh oourts, Such 

guaro.ntee could consist, as Sir Arnold HoNnir suggested, tJJ.. tJu> t1dmhdon of somo 

"interne.tionnl" obsorwrs. 
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Such additions could not bo cri tioiaed o.:, boing n break with tho principle "nullum 

oriman sine logo", because this principle ocnoorns in partioular tho illegality 

{lo.wlossnoss) of tho action porformod by the door, n.nd it is obvious that tho crirooe 

oommittod by tho oromy woro forbidden, thoretore lo.wloss ovon o.t tho timo they woro 

oornmittod, o.ocording to no.tionnl and international lnw. Apa.rt from this it is 

worth whilo mentioning tho.t this o.rgumont oitod a.goJ.nst no.tiono.l jurisdiotion, would 

even it justified, oquo.lly apply to intornationo.l courts booauso, they too, would 

ho.vo to have now legal basis for prosooution, trinl e.nd punishmont. 

Tho socond o.r~urnent o.gainst national n.nd in favour ot tho international 

jurisdiction, is that extro.dition would be obto.inablo only and exclusively tor trio.ls 

bofore international courts. This nrgU200nt is doubtful in 10 fo.r as in oither oaso, 

esta.blishmant of national or international jurisdiction, it would bo nocessary to 

stipulate for the immodinto dolivory of tho o.oousod in terms ot tho o.rmistioo. It 

seem.a to me that it would not bo difficult to obte.in suoh clause even in the oa:,e ot 

nationo.l oourts tf' a.ssurance were given of tho impartiality of such courts. Suoh 

gue.ro.ntee could ooneist, as Sir Arnold HoNa.ir suggestod, tl:s.. tM nclmisdon of somo 

"interne.tionnl" obsorvors. 
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INTERNATIONAL co~ ISSION FOR PENAL RECONSTRUCTION AND DEVELOPIENT 

COMMITTEE ON THE RIGHTS TO BE ACCORDED TO PERSONS SUSPECTED 

OR ACCUSED OF CRIMES 

CHAIRMAN: His Excellency Professors. Glaser, LL.D., 
Polish Minister to the Governmnt of Belgium. 

INTRODUCTORY NOTE 

by the 

Seoretary-General. 

D.II. 

At t he suggestion of the Department of Criminal Science in the University of 

Cambridge, this subject was inoluded in the Agenda of the Conference held in Cambridge 

on 14 November, 1941, and Professor Glaser was asked to present an Address upon it 

to the Conference. As he stated in the opening paragraph of his Address• "Although 

this problem is certainly not a recent one, but on the contrary has been discussed 

and oonsidered many times on different oooasions, in international conference and 

congresses, and in partioular by the Fifth Committee of the Assembly of the League 

of Nations, by the Hovro.rd League for Penal Reform, the International Penal Le.w 

Association, the International Penal and penitentiary Commission, the In-mrnational 

Law Association and so on, nevertheless in my opinion this subject was well chosen 

because it is very topical to-day''.* Professor Glaser ended by proposing the 

following r esolution, which was carried unanimouslya "That this Conferenoe hereby 

establishes a Committee to consider the rights which should be aocorded to persons 

sus pect ed or a ccused of crimes, and to r eport trereon to the International Commission 

f or Pon"' :::. R0oonstructi on and Development"* 

In due co urse a Commi t t ee was appointed, under the Chainnanship of PI'Qfeqsor 

Gl aser, t o investigate the sub je ct and to r eport to the Commission. It was agreed 

t hat t he main obje ct of this investiga.ti on would be to t'ormula te a code of minimum 

rules f or the t r eatment of persons suspected or nooused of ori me J accordingly 

* 
See Penal Rooons t ructi on Conference, held in 

Crunbr ga on ovember, 1941, ed t e 
from the Canadian Bar Review for 

urner, reprinted 



Professor Glnsor circulated a comprehensive Qu0stionnaire (D.35), whioh toousos 

nttention on tho mnin aspects of this problem. Those who were 1nvited to provi:de 

this informntion and who acceded to this request were1 1r Terj~ Wold, Norwogion 

Minister of JusticeJ Professor A.J. Harno, Doan of the College of Law, University 

of IllinoisJ r A.c.L. Morrison, Chief Clerk Bow Stroot Police CourtJ Miss Margery 

Fry, LL.D., J.P.; Mr C.L. Hodgkinson. Written statoro nts were also sont (t; a le.tor 

stage by H.E. tho Egyptian Ambassador, Profes sor Ho.ssan No.chat Pasha nnd Dr M. de Baor, 

Pre sident of tho Belgian Military Court. 

After studying the answers to his ques tionnaire, Professor Glaser drafted his 

Report (D.36) and his suggestions for a Minimum Code of Rules (D.37). A mooting of 

Prufo5s or Gla ser's Committoo was hold on Thursday, 17 Juno, 1943 at the British-

Norwo~i an Institute in London. Those prosont wore: Mr Terje Wold, Norwagian Minister 

of Ju tico; 

Yugos l av 

onsiour vnn Angeron, Netherla nds 1inistor of Ju,tioeJ Monsiour Gavrilovi.oh, 

inistor of Justico J Dr Hassan Nacho.t Pasha., Egyptian Ambassador, 

Profo"sor s. Gl aser ., Polish '1inister to tho Government of Belgium; Professor Co.ssin 

and Dr Burnay of Franco; Dr • de Baar, President of tho Military Court of BelgiUD\; 

Professor A.L. Goodhart of tho University of OxfordJ Mr Poter Stabell, Sooroto.ry 

to tho Norwegian , inistry of Justice; Ar Andreas Aulic, Norwegian Ministry of 

Justice J Mr J.C. Maude, K.C.J iss argcry Fry, LL.D., J.P.,; M~ A.c.L. Morrison, 

Chief Clark Bow Stroot Police Court. The Dopartrnont of Crimino.l Scionoo in tho 

Faculty of Law of the Univorsity of Crunbridgo was r cprcsonted bys Professor P.H.Winf1old, 

_r J.w.c. Tumor (Socrot ary-Gonor o.1), Dr L. Ro.dzinowicz and Dr R.N. Jackson. Tho 

nbo-~ - rl.<, ntionod two documonts (D.36 o.nd D.37) formed tho basis of' the doliboro.tions. 

Each Article of tho suggested inimum Code ra.s discussed in turn nnd mny useful 

CJ:.lgg ::; -cions o.nd runendroonts wore rrndo. It was docidod to redraf't tre Minimum Codo 

rn t ho li ght of tho discussion nnd to add a short morwidum. This deowoont (D.38) 

i s befo: o ou. It is hoped t ho.t it covers tho mnin rul es which should bo embodied 

i:-, .h' · ,~r· ·no1 l egislation of o.11 thoso Stntos whic h, notwithstanding too inovitnblo 

<lifforvnoo& i n t :~cir economic , socio.l nnd political struoturo , yet shnr o o. similar 

c nee ~ion of cr iminnl justice . 

I nm suro tho.t 11 of you wi ll wish to ox r oss to Professor Glnsor our thanks 

fo r und rtnki ng this t usk d fo r tho vory gr out amount of timo nnd labour whioh ho 

hns d0 o o to i t . 

C r i o , 
Tp .- 1 ;.'"43 • 

., 
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IPTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 

Committee on the Rights to be accorded to Persons 
suspected or aocused of Crimes. 

Chairman: His Excellency Professor Dr S. GLASER. 

QUESTIONNAIRE 

1. What has to be the aim: has the criminal prooedure to emphasise the 

2. 

3. 

interest of society or should it emphaoise the interest of the accused 

person, or should it be oonstructed so as to bring about an equilibrium 

between the two interest s? 

Is it more importa·1t to aim at providing that no guilty person 

should escape, or that no innocent person should be unjustly convioted? 

It we adopt the last point or view (which 1n our opinion is the only 

one consistent with a domocratic organisation), is it advisable to accord 

to accused persons speci al guarantees in the course of the proceedings? 

If 10, what are the points whioh should be emphasised espeoially during 

the preliminary stages? 

4. Should detention before tri~l be adopted merely as a preventive 

6. 

6. 

measure, its purpose being neither the punishment of the individual (for 

he has not yet been proved guilty), nor the extortion of a oonfession? 

If so, what kind of conditions for the application, for the duration, 

and for the regime, of suoh detention must be provided in order to 

protect the accused? 

In what oases should such detention be applied? Should it be 

limited to certain offe·'.'lces perhaps in combination with other 

conditions, e.g., where residence of the accused is unknown, the 

probability of escape, the probability of influencing evidence , espeoially 

by the de struction of the traces of the crime? 

7. What should be the maximum of t he duration of such detention? 

8. Who should bo comp t ent to decide if detention should be imposed? 

Whettler only mngistrates, exoJuding the polioe? Would it be desirable 

to entrust the decision to a tri bunal 1n publio session? If not, would 
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, 
it, at least, be advis ble that prolongation of d~tention should be 

ordered only by such a tribunal? 

9. Should prison offioials constitute a special body under direct 

judioial oontrol, a bony separated completely from the police foroe? 

10. Would it be advisable to entrust supervisory judgea with the duty 

of ensuring that sentanoes involving deprivation of liberty are oarried 

out in striot acoorde.nce with the law? 

11. Should the period of detention before sentence form part of the 

aotual sentence, am if so, \Dlder what conditions i.e., in every oase, 

or only if for example it exceeds one month, exoept when the delay was 

oaused by the prison~r? 

12. Ia it necessary tc lay down as a principle that untried prisoners. 

shall in no case be det.ained together w1 th prisoners whose guilt has 

been established by the court? 

It so, should the two categories be kept in different establishments 

(i.e., not merely separated in one and the same establishment)? 

15. Ia it adviaablo to provide on the one hand for disciplinary punishment 

of magistrates aa well as offici als found gui.lty of abuses in the pre-trial 

stages of procedure, and on the other to give the man unjustly detained a 

right to compensation? 

14. Ia it desirable to enact that the accused person should be brought 

before the appropriate magistrate with the shortest possible delay, 

i.e., within thirty hours? 

15. Should the nauire of tho charge age.inst the accused be comnunicated 

to him immediately upon arre st, and should he be informod of its exact 

terms as soon as it is formulated by the prosecution? 

16 . Should the preliminary stages of procedure , (inquiry, inqueet and 

preliminary examination ) be entrusted t o a spe cial magistrate, or to the 

public prosecutor? 



- 3 -

17. Should it be prohibited by lav1 to bring the accused before the court 

hand-cuffed or bound (which places him in a manifest position of inferiority, 

embarrassing to his defence) - and if so, should it be enacted in effect 

that "the aoousod shall appear before the court free and only accompanied 

by guards to prevent him from escaping" (French Code of Criminal Procedure, 

Article 310)? 

18. Should the accused have the right to see a l awyer aa soon as he desires 

it, and would it be reasonable to reouire that the interview may be within 

sight, but not within hearing, of the .police or the prison officials? 

19. Should legal advice be provided at the expense of the State in every 

stage of the process if the accused demands it? 

20. Should the accused, when necessary, have the services of an interpretor? 

21. Should the legal r epresentative of the accused in the preliminary 

stages of the proceedin0 s have access to the documents and other ovidonce? 

22. Would it bo advisable, in order to avoid abuse of tho privileges of 

defence, suoh as aight impede justice, to subject those conducting tho 

defence to some form of disciplinary controlf Should a similar control 

be exercised, on behalf of the accused person, over the prosecution? 

23. Is it necessary to lay down as a principle that aey statement made by 

the aocused cannot be given in evidence unl ess it is really a voluntary one? 

24. Would it be advisable to put into the criminal code an enactment to tho 

effect that it is an offence to employ moral torture or deceit in order to 

extract confessions or otho r statements? 

25. Should it be provided by law that the accused should not be obliged 

to answer any quostions, or, perhaps, that ho should not be pennittod to 

answer questions which mny incrimina 1s him? 

26. Should it be provided that no per son should be compelled to answer 

27. 

questions except in the presence of his own l egal adviser? 

What importance should be given to a confession? Should, or should 

not, a oonfossion bet at ed as r egina probationwn nnd as more oogent than 

any other piooe of r ol uv nt ovidonc? 

I 
1 

·~ 



- 4 -

28. Would it be desirable to provide that the aooused and his legal 

representatives should have the right even in the earliest stages of 

procedure, to call evidence? 

29. Should it be lawful in any, and if so in what, oases, to try and 

to oonvict a person who is not before the oourt (for example, beoause 

he refuses, or is unable, to return into the jurisdiotion)? 

30. Should, at any sta&9 of the prooeedings, evidence be allowed to be 

given in the absence of the aooused himself or of his legal representative? 

31. In oases of appeal by the accused should the court or appeal be 

empowered to increase the sentence (reformatio in peius)? 

32. Should the aooused person at all, or any, of the stages or the 

prooeedings have the right to bring before a public tribunal a complaint 

that his treatment has not been in acoordance w1 th the law? 

33. What would be the best means of providing guarantees for the 

preservation of the rights of the suspeoted or accused person throughout 

the prooeedings against him? In particular: 

(a) would it be desirable to embody them in the rules of the 

oonsti tut ion? 

(b) what kind of internat ional safeguards could be given for the 

above mentioned rights (e.g., by the mere formulation of an 

agreed set of "Minimum Rules" for the treatment of aooused 

persons; or by the adoption of such minimum rules through 

international oonventions. or further, by entrusting some 

international authority with the power of enforcing such 

rules)? 



INTERNATIONAL CO !ISSIOJ FOR PENAL RECONSTRUCTION AND DEVELOPMENT 

-------------------------------

COMMIT'IEE ON T!IB RIGHTS TO EE ACCORDED TO PERSONS SUSPECTED 

OR ACCUSED OF CRIMES 

REPORT 

by 

His Exce llency Profe ., sor S. Glaser, LL.D., 
Polish ini r,te r to the Gove rnment of Belgium, 

17 June , 1943. 
London. 



INTERNATIONAL COl.ft!ISSlOJ FOR PENAL RECONSTRUCTION AND DEVELOPMENT 

----------···---------------------

COMMIT'IEE ON THE RIGHTS TO EE ACCORDED TO PERSONS SUSPECTED 

OR ACCUSED OF CRIMES 

17 Jtu1e, 1943, 
London, 

R E P O R T 

by 

His Exoollcnoy Profe .; sor S. Glaser, LL.D., 
Polish ini:-,ter to the Gove rnment of Belgium, 



THE R:..GHI S to be ACCORDED to PERSONS 
SUSPE' rED or ACCUSED of CRIME 

D,36 . 

w.e. 

The main purpose of my questionnaire was the elucidation of the following three 
probl ems: (1) Should the orimi ~al proc~dure aim primarily at the protection of the 
interes-ta of the State, or ;;h0 : __ d it be framf' _.. in such a ··way as to ensure a proper 
balance between these interests and those of the person accused, If we adopt the 
latte:- principle, then: (2) W:-.at rights should be accorded to the accused or 
euspeoted persons, partioularly in the preliminary stages of the proceedingss 
(3) Can such rights be ensured by law, and if so, in what way? (a) Would it suffice 

· to embody them in the oonstitut.ion i-n a form of "minimum rules"; (b) should there 
be established a speoial tribU!i.~l empowered to exercise a judicial oontrol of the 
observance of such "minim\Dll rules" J and ( c) w0uld it be advisable to provide in 
additio~ some kind of international control, such as for instance, the adoption of 
an international convention, the establishrrent of an international body empowered 
with the right of control, etc. 

Mr Terje Wold, Professor Albert J. Harno, Miss M. Fry, Mr A.C.L. Morrison and 
Mr c.L. Hodgkinson were kind enough to answer my questionnaire and I take this 
opp~rtunity ~f expressing my be et thanks to them for their invaluable help. 

With regard to the first Froblem their opinion was unanimous; they all affirmed 
a democratio conception of cri~inal procedure. As was expected when drawing up my 
questionnaire, they all emphasi~ed the necessity of preserving a just balance between 
the interests ~f Society and tho rights of the aooused person. The ultimate objeot 
of criminal prooedure should t te ref'ore be not only to ensure the punishment of the 
guilty, but also to avoid any ~n just oonviotion of the innocent, This point of 
view is the only one compatible with the present oonoeption of a demooratio State 
and is of great importance to the interests of society. As is well known, the 
convicti on of an innocent person can do infinite damage to these interests by 
undermining the c~nfidenoe in t he administration of justice and the estoem in which 
the State and its institutions are held, This explains the apparent paradox quoted 
by Mr Morrison in his answer "that every obviously guilty man who was acquitted 
plaoed the administration of la , on a surer foundation. 11 Taking this as a starting 
point, all my collaborators ag~aed that during the preliminary stage of proceedings 
certai n ~ights should be grante ~ to persons suopected or accused of orime. What 
then are these? 

Mr Hodgkinson is certainly right when he says that we should make it. a guiding 
principle that all persons shot,ld be preq~d innocent until they have been proved 
guilty beyond reasonable doubt. "Should be presumed innooent" also means, should 
be treated as innocent. The first question which arises here is that of the so
called detention before trial, Suoh a measure is the most severe of all preventive 
conditions foreseen by the legislator in order to prevent the acousod evading trial 
and punishment and to avoid evidence being distorted; it can be of far-reaching 
consequences for the aoouaed and his future, and should therefore be applied very 
cautiously. The legislation should pre-determine all conditions necessary for its 
applioation, and should provide for their strict observance. These legislative 
provisions should take into acc ount (1) the kind of detention before trialJ 
(2) the 0onditions under which it is appliodJ (3) the durationJ (4) the regime; 
(6) the authority empowered to enforce this measure and the method of procedure. 

With regard to {l) it was unanimously agroed that detention before trial should 
be no mo~e than the means of preventing interference with the course of justice. 

As ~ J (2), it was rightly pointed out that this preventive measure was an 
exception, and justified or.ly by the existence of a real danger that tha fact of tho 
accused being at liberty might i nterfere vrith the course of justice . Tha exceptional 
nature of this measure is emphcsised because it means the privation of liberty to 
somebody not yet convicted, an ·. who mo.y be inn cent. In view of this the conditions 
of the application of this meaf ure should be spo oified by law as clearly as possiblo, 
whioh means that the dieer tionnry power of the appropriate o.dministrativo authoritie• 
w1.ll be strictly limited. The opinion of thoso to whom the que..-btonnaire was sout 
was that it would be ino.dvi sab e to re strict its application to any part1o\U.U crime , 
that is to say, to specify cr i n s which justi.f'y thb pre-wftt'i. ve measure . It was 



-. 

- 2 -

rightly pointed out that crimes of the same class may vary in gravity, and that the 
mere leg&l description of the crime does not in general constitute sufficient proof 

, of the desirability of detainiLg the accused person (Mr A.C.L. Morrison). On the 
ot~er hand !twas suggested that an essential condition of detention before trial 
should be the certainty, or at least a high degree of probability, that the liberty 
of the aocuaed person would endanger the oourse of justice. He Illight abscond, 
oommit suicide, tamper with witnesses or destroy evidence. The f'aot that the acoused 
may not ~~ve any fixed abode should undoubtedly be considered as one of the chief 
reasons justifying such detention, since it renders it more probable that he may 
eaoape. Finally it was emphasised that the apPlioation of detention should be 
dependent U?on the faot that certain evidence against the accused relating to the 
charge in question was available. 

I agree with all these suggestions, It seems to me, however, that in oases 
of minor offence, detention before trial should be inadmissible. In other words, 
I think that that this kind of preventive measure should only be enforced with 
regard to the more important of fences, and in my opinion this should be an essential 
condition. 

As to the duration of this kind of detention, it was stressed that the period 
between the arrest and the fi.nul trial should be as short as possible and that the 
limit of the detention should 'Je determined by the legislator, This limit should 
not exceed one month or six we ks; in exceptional oases only should the judge be 
empowered t,., extend this period, but even then only within the legislative limits. 
I see no objection to solving ·t~his problem in this way. In this connection, 
however, two other questions wore raised, First, that the accused, if detained, 
ehould be brought before the appropriate magistrate with the shortest possible delay; 
it was suggested that a period of 24 hours would be proper, save when Sunday intervened 
and then it may be as much as 48 hours. Secondly, that the nature of the oharge 
against the accused should be comumicated to him immediately upon arrest. This 
information should contain, at least, the nature of the allegations, as only then 
will the accused have a proper chance to prepare his defence. 

With regard to regime, it was unanimously stated that the accused, not yet 
being convicted and therefore prosumed innocent, should be subjected to the minimum 
restriction or privation and should enjoy a special regime as far as possible akin 
to normal living conditions. In particular it was emphasised that it is most 
essential that special establishments should be provided for this kind of detention, 
not just separate wings in prisons, so that the accused should never be kept together 
with prisoners whose guilt has been established by the court, Furthermore, this 
kind of establishroont should not be called "prison", so that the detained person if 
acquitted could truthfully say that he had never been in prison. In this connection 
the question was raised that prison officials should constitute a special body, sepa
rated from the police foroe and independent of police control. The reason for such 
an arrangement is that the task of $ach body is substantially different. Tho Police 
are primarily interested in obtaining evidence and preparing the case for the 
proseouticnJ this explains thoir tendency to bring pressure to bear upon the accused 
in order to obtain a confession. The task of the prison officials is and should be 
tho proper custody and care of the accused, which is only possible if they are 
impartial and in no way interested in the issue of the trinl. Moreovor, the 
separation of these two bodies of officials is also neoessary because it is rooognised 
that prison officials should bo specially qualified. In particular, they should have 
some knowlodge of psychology and be inter ested in oducational matters. Miss Fry 
made an interesting suggestion that visitors, both official and private , should have 
access to the detained. 

One of the most important problems is that dealt with in No.8 of our questionnaire. 
i, e . the authority t o be empo,-1", r ed to enforce this measure of prevention. In this 
IDQtter too tho opinion of all questioned was unanimous. All agreed first that only 
magistrates should be empower e to decide upon det ention, and secondly that such a 
decision should be taken in public session. Obviously this applies also to decisions 
conoerni ng the prolongation of detention and the roleaso on bail. In my opinion, in 
order better to prot ct the accused , it woul be advisable to give him also tho ri&)lt 
of appeal to R higher court (A oond inatanc ), should ho oonsider the d cision 
imposing det ntion unfound0d . 
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As to the question whether supervisory officers should be entrusted with the duty 
of ensuri!lg that sentences involving dep:-i va:t;i ,:,~ of liberty a.re carried out in strict 
accordance with the law, there wa~ ~ dif~e~ence ~t opinion on tvro points, Drawing 
from the experience Jtf his coun-+,ry, the distinguished representative of Norway expressed 
the view that suoh control is juperflucus; the vther ·experts confirmed the need for 
this kind of contr~l, but while some wanted it t , be in the hands of judges (magistrates), 
others gave preference to outside authorities. · 

It was rightly pointed out that as detention before trial means far-reaohing 
privati~n for the aooused, everything p~ssible sh0uld be done to prevent any possibility 
ef abuse e.nd that tharefore the estab:ishrj18nt ~r such e. control would be of great 
importe.noe. The prison autherities should be open to inspecti~n by persons of 
unchallenged impartiality and integrity, and there should be no grnunds for suspicion 
of any political influenoe (Mr A,C,L, Morrison). This last argument is a reas~n for 
the suggestion that only outside auth, ritfess.hou::..d be entrusted with such control, 
which would also inspire greater c-;nfidenoe in t:,e publio as t" the administration 
of prisons and their officials. On the other nanc. .. i~ may perhaps seem superfluous 

.to give additional special powers to magistrates f0r a further o,ntrol of prison 
authorities, if the deoision c-n detention and its prolongatir'n is to rest with magis
trates and be subjeot to the revision of a higher court. 

As to the question whether the peri ,"ld of detention befr-re trial should be counted 
as part of the aotual sentence, and if sc-, u.,der what cc-ndi t1ons, the answers were in 
principle rather in favour ef such an arrangement; but differed with regard to details, 
While Miss Fry and Mr Hodgkinson were in favour ~f such an arrangement in every case, 
Mr Weld and Professor Harnn ad-ncated certain restrictions: "except when the delay 
is oaused by the prismer" (Mr Wold): "only when it exceeds thirty days, eto." 
(PrGfessor Harno). Mr Morris~n for his part preferred that the power to deoide 
whether the whole or only half of the period of the pre-trial detention was to count 
as part 0f the sentence itself should rest with the judgeJ and he concludes as frllows, 
"It might be well to enaot that the judge should not give effect to such a power exoept 
for special reasons to be publicly stated when sentenoe is pronounced". In my opinion 
the peri cd of detention before trial should form part of the actual sentence in every 
case, except when the accused himself oauses a deLe.y. I fully appreoiate that the 
o-,nditions -f such detenticn are entirely different from those of detention as punish
ment. Nevertheless detention before trial undoubtedly means privation of liberty and 
i~ spite vf the faot that it oannrt and shruld n ".' •; be 0 1.•nsidered as a punishmrnt, it 
is only l ~gical to oount this period as pa.rt of the tentenoe, I do n~t see any 
reas on f or .le aving this decision to the discretionary power of the judge. 

As to the question whether the magistrates ahd officials found guilty ,f abuses 
of the pre-trial stages of prooedure should be amenable tn disciplinary punishment, 
I agree with the suggestions t _hat this should be so. The impr"'per conduct or motivea 
of the magistrate or offioial should of cot·.rse be ostablished beyond any doubt before 
a disciplinary punishment is applied, In my pinion such a provision would in no way 
endanger the principle of the independence ~f the judiciary, ae this principle does not 
apply and should not apply to any acts of abuse. 

The sec0nd question in this connection was whether a man unjustly detained should 
have the right te compensation. This was unanimously answered in the affirmative. 
I agree ,vi th the view that the right of the acc~sed to obtain redress should be oom
pletely independent of any acti.on f~r malicious pr•➔ seoution or false imprisonment, 
and that an unjustly detained person should have the right to c~mpeneation from publio 
fundsJ ther e should be nf! question of damages against :,fficials or magistrates, 
The latte r might possibly harm the administration of justioe, as the fear of liability 
might stop the necessary action er the officials in charge, 

Opinion differe~ ae to the pr,blem of who should be competent to deal with the 
preliminary stages of preceduroa executive authorities, publio prosecutors or 
magistrate s? I agree with Mr orrison that enquiries ooncerning the commission or a 
or1me and its perpetrator •should be l eft t;o t he executive authorities or to the publio 
prosecutor. It is obvious that , at this stage , ·bhese officials should not have the 
right t e stablish evidence in a defini te formo Tho later stage s ,f prooedure where 
eviqence is prepar d for the oonmitta l to trial should be in the hands of magistrates, 
It is v -Y important f or the aooused t have 1..n theee stages the gua.rantees which are 
eneure6. y the inclependenoe of the judioiary. The qu.esticn as to whether it should 
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be rohibited by law to bring the accused before the court he.nd-ouffed or bound, and 
if so, whether it should be enacted tha~ "the accused shall appear bei-ore the court 
free and only aoc01Dpanied by guards to prevent h:l.m from escaping" (as is laid down 
in the French Code cf Criminal Procedure, Code d'instruction criminelle, Article 310) 
met with a unanimous answer in the affirmative. All the experts agreed that the 
accused should be free from physical restraint and appear 11 like a free man"• More
over some of them required the abolition of the Dock, e.s this handioaps the defence 
and hinders the easy communication of the accused with his legal adviser. This point 
does not need to be elaborated. 

The same applies to the question c,mcerning the right of the aooused to consult 
a lawyor. The opinion was unanimous that the accused should have the right to see 
a lawyer as soon as he desires, and that the in~erview should take place within sight 
but out of hearing of the police or prison officials. 

As to the question whether legal advi "e should be provided at the expense of the 
State at every stage of the proceedings, should th0 acoused demand it, two of our 
experts were for such a provision without any restrictionsJ the others thought that 
such a decision should rest with the judges and should apply on grounds of poverty 
only. When making such a decision the judge should take into consideration all the 
oirounstances of the particular case. It was further suggested that the accused 
should have the right of appeal to a higher court against the refusal of his applioatl• 
for suoh legal aid. In my opinion it would undoubtedly be desirable to give poor 
persons the right to apply for legal advice at tho expense of the State at any stage 
of the pr~ceedings and als~ tho right of appeal to a higher court in the oase of 
refusal. 

As to the question ooncerning interpreters, the opinion was unanimous that the 
accused should beproii:bd with the services of a competent interpreter if need be. 

To a further question as to whether the legal representative of the accused 
should have access to the docwnents am. other evidence even in the prelilllinary stage1 
of the proceedings, the answer was in the affirmative, but with certain reservation•• 
It was emphasised that the deciding factor should be the interests of justioe. It 
was agreed that the accused and his legal advise~ should have every facility to learn 
the nature of the charge, and should also h~ve access to any relevant docunents to be 
used as evidenoe against the accused. On the other hand, however, it was recognised 
that there may be important reasons for not divulging in the early stages of a 
prosecution, information oontained in such docwoonts. A premature disolosure of 
such information may hinder the later stages of ~he prosecution and intorfore with 
the detection of the ultimate truth. I personally agree with Mr Morrison's 
suggestion that the accused should not have an unrestricted right to inspect doo\lmnta 
before they have been put in evidence against him) unless they are the actual subjec, 
-,f the charge. 

The question concerning special disciplinary control over defence and prosecution 
was for the most part answered in the negative. It was stated with regard to persona 
conducting the defence, sinoe they are members of the legal profession, this is 
sufficient guarantee against e.ny improprioty in the conduot of proceedings. Tho 
same applies to those conducting tho prosecution , It seems to me that this view 
oan be accepted if it is borne in mind that any such person is liable to punishment 
at the hands of the law, should he attempt to intorfere with the oourse of justice. 

There were no doubts as to whether it should be adopted as a principle that any 
statement made by the accused cannot be given in evidence Wlloss it is absolutely 
voluntary, It was W1animously agreed that any statement made as the result of 
pressure by way of threat or promise, should be considered null and void, Only a 
voluntary confession in this sense should be admissiblo in evidence. 

On the question of whethor tho employment of deceit or of mental or physical 
torture, in order to oxtract confess ions or ~ther statements, should be enacted in 
the criminal codes as an offence , only one of our experts was in disagreement. He 
consider ed this unne cessary if the l aw as to the r e j ection or confessions not made 
voluntarily be strictly enforced. In my opinion, however, in order to prevent any 
possibility of the occurrence of such abuses, rhioh are not unusual 1n certain 
countries, it would be advisable to includ in criminal codes enaotmen-ta ot thia Jdn4 
and not be satisfied with tho disciplinary a.sur s only. 
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The question of whether the ac.oused may deoline to answer any questions and 
w~1€ther such questions as may incrimina.~e him should be permitted was as to the first 
pa~~ answered in the affirmative, while as to the second part opinion was divided. 
1'atdng as a guiding principle the view tha·~ any pressure upon the accused must be 
eliminated, it is but a natural oonsequence that the aooused should bo free to decline 
t ; ar.swer questions put to him by the police or magistrates. In my opinion, even 
~n the case of the accused offering himself as a witness, he should be free to deoline 
t~ answer any question which might inoriminate him. On the other hand, if pressure 
en the aocused is really excluded, I do no~ see why the legislator should have to 
fcrbid any questions, even if the answers should incriminate the accused. As I have 
already pointed out, any rules of the criminal procedure should take into coniideration 
t.:1e observance of a right balance between ·che interests of truth and justice and the 
pro~ection of the accused. 

With regard to the further question whether a person should not be compelled to 
answer questions in the absence of his legal adviser, a difference was made between 
the case of a witness and that of the acoused. It seems to me that it was rightly 
emphasised that so far as aooused persons are concerned, this prinoiple should be 
adopted. The presence of such a legal adviser would safeguard the interests of the 
aocused against any excess of zeal on the part of the questioner who might perhaps 
ezert improper pressure. On the other hand, such a provision if applied to witnesses 
would certainly, in many cases , hamper the criminal procedure. 

As to the question of what importance should be attaohed to a confession, and 
in particular, whether a confession should be treated as "regina probationum" and as 
more cvgent than any other piece of relevant evidence, the majority agreed that 
confession should be considered the best proof of guilt provided that first, it was 
made voluntarily and seoondly, the accused was in full possession of his senses. 
At the same time it was rightly emphasised that such evidence should always be very 
carefully examined. If there are any grounds for thinking that the aocused imagined 
he would gain some advantage by making a confession, or that he confessed when his 
reason was temporarily unbalanced, or that he had some ulterior motive such as the 
protection of someone else, the oonfession should be scrutinised and put to all 
possible tests, just like any other ev::.dence. In my opinion this view should be 
ad.,pted. 

The question whether it is desirable to give the accused and his legal adviser 
the right to call evidence, even in the earliest stages of procedure, was answered 
in the affirmative, with one exception. Mr \'Told observed that 11 th6 relevant 
tribunal should ho.ve the final say in the matter when disagreeroont arlt1es in this 
connection". Other experts a.greed that the accused should undoubtedly have the 
right to call evidence not only at the trial, but at any preliminary hearing beforo 
magistrates, with a view to committal for trial. Mr Morrison very rightly emphasised 
that the pa.re.mount consideration we.s that the truth should be discovered; therefore, 
for this purpose, every witness who cc,u~.d throw light upon the question should be 
heard, and heard at the earliest convenient opportunity, before reoollection had 
faded. It seems to me that this logical and convincing argument oannot be overthrown. 

The next question was concerned with the problem whether, and if so when it 
should bo lawful to try and to convict a person in his absence. On this opinions 
differed. V/hile two of the experts were against such a procedure the others allowed 
it but with two provisoes: first, only in minor oases (less important orimes)J 
secondly if the accused oonsented to be tried in his absence, or if his absence was 
due to negligence on his part. It seems ~o me that this is in accordance with the 
in~erests both of justice and of the accused himself, and should therefore be adopted. 

The next question whether at any stage of tho proceedings evidence should bo 
aJ.l owed in the absence of the accused himself or his lega.l adviser was in general 
1egatived. The only exception was Mr Wold's view. Ho admitted such a provision 
but only in certain oases, e .g. concerning sexual crimes against a ohild whose 
evidence should only be submi ttod to the judge in private and not to a court in 
publ:!.c session. I agree witil those who claim that evidence may be allowed in tho 
absence of the accused or his legal adviser only with the express wieh of the accused. 
~r ~f his absonce is duo to his own f ault, and also on application for tha issue of a 
warrant of arrest. 
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As to the problem whether in onsos of appeal by tho a•oused the oourt of appeal 
should be empower ed ·:; .J increase the sentende (1.e. to have tho right of reformatio 
:'..::1 peius) the ansv10r was unanimousiy 1n the af'firrrlative. From the point of view 
0f the ultimate nim 0f criminal prooeedings, wHidH is the establishment of truth, 
this opinion is certainl y justified, If the daee is re•opened for trial, and tho 
conclusions drawn from tho material evidence as we11 a~ the sentence prono\llloed are 
questioned, it is logical that the oourt of appeal should have the power not only 
to reduce, but also ~o increase tho sentenoe; provided of oourse that the onse 
dealt with by this higher court is in every rospoot tho samo as that dealt vrith . 
originally. On tho other hand, however, this might deter the accused from making 
use of his right to ppeal and thus dame.go the oause of justice. Furthermore 
~;h:-.s attitude is diff icult to roconcilo vrith the fundamental idea of a demooratio 
p:-0oeduro, namely tho principle of 11 fnvour dofonsionis 11 • It is for this reason 
t;1at on the continen";, in oases of appoal by tho accused, "reformatio in poius 11 is 
nvt allowed. I perso::1ally agree with the latter opinion. 

The suggestion ~hat the accused should have tho right to lodge a complaint 
before a tribunal that his treatment has not boen in acoordanoe with law, met with 
general approval. Suoh an arrangement would certainly be an offeoti ve guarantee 
against any abuse in this matter. Even so far ns treatment in custody is conoerned, 
it would be more useful to give the aoousod the right to refer to a judicial tribunal 
than to an executive authority. I would very strongly urge the introduction of 
s~1oh a legal provision. 

As to the last and vory delicate problem oonoorning guarantoos for tho 
preservation of the rights of tho suspected or accused person in all the stages of 
the proceedings, it was unanimously agreed that such guarantees should be adopted 
and that some kind of international safeguard should be ensured. The details of 
this matter, however, were not discussed. 

Professor Barke ::" in his most interesting addross on "Declarations of Rights 
and their bearing on Criminal Scionoe", presented to n meeting of the Intorna.tional 
Conmission of Penal Reconstruction and Development, hold in Cambridge in February 1942, 
distinguishes, in referonoo to Frenoh jurists, two kinds of safeguo.rds of rights. 
First, suoh provisions of national law including constitutional law in which it is 
stated that suoh-and-suoh rules should be or have to be observed. Secondly, what 
he calls the "roe.l g1.10.rnntoes", when the obsorvanoo of tre se legal provisions is 
supervised by special ~ribunals empowered to abrogate laws contrary to these 
provisions and to impose punitive sanotions. To such national real guarantees 
we could add two more of an international oharacterr tho establishment of an 
international court endowed wi"ch similar powers and tho embodiment into international 
convent i ons of tho "minimum rules" concerning the rights o~ tho a.cousod. 

It seems to me that all these suggestions should be adopted. The above-mentioned 
rights of the aocused shculd be embodied first of all in the constitution and criminal 
law of eaoh particular 001.mtry. In the constitution they should take the form of 
"the minimum rules". There should be established a double guarantee to safeguard 
the proper observance of these provisions, one should be of a national, the other 
of an international charaoter. The first should consist in the establishment of 
special trib1.mals of supervision resembling, for instance, those existing in Ireland 
(High Court) or in Atstria and Czechoslovakia (Constitutional Courts). The seoond 
should take the form of an international agreement togetrer .with an international 
tribunal, before which any complaints as to the violation of the "minimum rules" could 
be brought. I at-tach special importance to this kind of international guarantees 
as purely national provisions, declarations as well as guarantees are always exposed 
to the danger of being altored or even abolished altogether. 

If we could aoh:eve even e. small measure of suocess an important step would 
be made towards the ~.rr,prov -ment of the administration of criminal justice and the 
bett er safeguarding nf the rights of the porsons suapeoted or aocueed of crime. 
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For consideration by the General Pu.rpo se s 
Committee, under Item 1, a t its mee ting 
at 2.30 p.m, on Wednesday , Ju.ne 9th, 19 _3, 
at 11 Maiden Lane, London , w.c.2. 

I.ONDON INTERNATIO AL ASSEN-BLY 

Commission I 

QUEST IONS CO f CERNED WITH THE LIQUIDATION OF THE VIAB 

WHEREAS the punishment o f the authors of t his aggress ive war and 
of war crimes hos been rnany tim s s tated as one of the major 
purposes of thi s war; and 

WHEREAS, on October 7th, 1 942, the Lor d Chancellor stated that 
it was proposed to create with the least possible delay a 
United Nat ions' Co .mi s sion for the i nvestigation of war crimes; 
and 

WHEREAS it is desirable that war crimes com itted in Allied 
occupied countri es should be tried in those countries; and 

WHEREAS it is not desirable that war criminals who are Axis 
nationals should be tried by th~ir own Gou.rte; and 

WHEREAS it is desirable that ·war crimos committed in Axis 
territory shall not remain wipunish0d; anu 

WHEREAS it is not desirablo that the existing jurisdiction of an 
Allied Municipal Court should be unnecessarily inter efered 
with or curtailed; and 

WHEREAS tho Heads of Axis States who have tolerated. or ordered 
or taken part in the commission of war crimes should be tried 
by an International Criminal court and not by a political 
body; and 

WHEREAS it is necessary that the United Nations adopt the same 
attitudo in regard to tho pl ea of Sup rior Ordor in matters 
of war crimos; 

IT IS PROPOSED: 

l. That war crimes which come under the jUi'isdiction of M\~icipal 
Courts of the United Nations will in principle be tried by 
such Courts (either civil, military or mixed), in conformity 
with the laws of the country oonoerned; 

2. That in any country where this is possible and convenient, 
the jurisdiction of MWlioipal courts (civil military or 
mixed) shall, by means of suitable legislat!on, be extended 
to crimes committed abroad against their nationals; 

3. That an International Criminal Court shall be instituted, and 
that it shall have jUi'sidiotion over the following categories 
of crimes: 

(a) crimes in reooect of which no United Nations' court has 
jursidiction "( ~. g . crime s commi ttea. in Germany against 
Jews and stateless persons and possibly against Allied 
nationals), 

P.T.O. 



(b) crimes i n r s pe ct of •1hich a Unite d Na tions ' court has 
jurisdiction bu·t wh ich the State co nc erned elects not to 
try in 1 ta own Courts (for roasons such as the following: 

where a trial in the country oonoerned might lead 
to disturb nces, 
where a Municipal Court would find it difficult to 
obtain evidence); 

(o) crimes v1hich have been committed or which have taken effect 
in several countries or aga inst nationals of dif ferent 
countries: 

(d) crimes committed by Heads of States; 

4. That with regard to the plea of Superior Order, the United 
Na tions shall provide by le o-i slation wherever necessary , 
that: 

(1) an order given by a superior to an inferior to commit 
a crime is not in itself o defence, 

{11) the Court may consider in individual cases whether 
the acc\ll3ed was placed in a 0tn t0 of irresistible 
compulsion and acquit him or mitigate the punishment 
accordingly• 

(111) the defence t hat thG accused wa s laced in a state of 
compulsion is excluded: 

(a) if the crime was of a r evolting nature, 

(b) if tho accused was, at the time when the allcgod 
crime was committed, a member of an organisation 
the membership of which i mpliod tho duty to 
execute criminal order s ; 

5. That all preparatory measures, national .or ·ntornational, 
should be taken in the near futur0 in order to allow tho 
punishment of war cri ea to tako pl ace from the moment when 
fighting has ceased, &nd when, according to tho Lord 
Chancellor's stat ement of October 7th, 1942, the criminals 
aro to bo duliverod to tho Allies. 
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October 1942. 

LOlWON I T Rt ATI01 AL ASSEMBLY 

CO FIDENTIAL 
CO I SION II ON THE TRIAL OF WAR CRIMINALS 

SCOPE AND MEANING OF THE CONCEPTM'N" OF WAR CRIMES 

l. Scope of the word 0 war 0 in this conce pt ion : 

Befu re examining the scope of the conception of wa r crimes 
it is of some use to detormine what is implied in this expression 
by the word "war 11 • 11\'/ ar" is now a "de fa&to" question more 
than a "de jureu question : the attack on China was made without 
any declaration of war, likowise the successj~a aggressions on 
Austria nnd Czechoslovakia. Some Czech members of our Cornmittoo 
have exprossod tho ophion that crimes committod by the Nazi occu
piers after the invn&U>lt.· of tho1r country should bo considered 

~as war cr1mos. There 1s certainly room for tho opinion that 
dri~os committed in that country bofore Soptomber 1939 (such as 
crrmoa committed by tho Gestapo in Juno 1939 1n Kladno) should not 

· ho treated in a difforont way from crimos commi ttod after · that 
data {suchas mass murder at Lidico), ospocially as tho invasion 
of Czochoslovakin was rosistod by a part of tho Czechoslovak 
Army, so thnt it is possible to conoedo that a virtual stato of 

1 war. has oxistod thore sinco tho boginning of tho occupation. In 
·this r.o-spoct tho occupation of Austria on 11th March 1938 ,•.1as an 
act(of 1ntorl¥).tional· violohco which might also bo assimila:tod 
ton stato of war, as wall as tho Japanoso aggression on Manchuria 
1-n l 93Q.-. The only vi ow wo can tako at pl'o s ont· see ms to bo tha t 
·tho momont from which a country is ~t war is n question of f a ct, 

.· ·tho· dotorminatio;n pf which is not tho concern of our Commi ttoe, 
but should bo:, .dona·, whon tho time comes, by tho authori tics of 
·each ono of .tho · countries concerned. From this follows that this 
Commi ttoe 1.s not i;n· a posi ti9n to pro ciao in terms of time - and 
to fix d~t4s in rospoct of - tho concoption ·of a war_ crima. 

2. Purpose of tho concoptio-n of wnr crimos : 

Anothor pro liminary ma ttor which should bo made .clo~r · 
is tho purpose which wo have in view vrhon wo draw n lino of 
domar~ation hotwoon wnr crimes nnd other crimos. 

_It sooms thnt this object is u double ono : 

{a) to hiako a list of those crimes which, in tho oyos of tho 
whole of mankind a ppear as being of such a hoibous naturo, that 
their punishmont is a maptor of vital i mportance for tho future 
oxistonco and for tho morality nnd sonso of justice of thq human 
r aco; 
(b) to ostublish a difforonco botwoon two sorts of criminals : 

on ono ha nd thoso who havo committed crime s monti~nod ·1n tho 
afo r e s aid list; tho demand :fbr tho surrondor of those a ccusod 
will bo made and backod by tho ,vholo of tho Forces of tho 
United Na tions oit_he r -~~,J.,,.b}!~_.fol'?, ·~~~ .. ,'\,.,c~~1:t~t;r-~ of, or 
(2) by any armis~ico to-rms·, o-~· (3) ·o;fto·rwird1 · but by ope ration 
of such nr□istico t e rms, 

- on tho other hand those cri minal~, the d emand for surrender 
of v1hom ,;Jill be th individua l concern of tho country v1hich 
cla i ms jurisdiction to try then . filhis will not provont any 
co\1.tltry from puni shing - nor VJill it curtail nny country, s 
rinht to punish• tho porpotrutor of anr crime a s to which 
its court h vo jurisdiction, nor oven rom o t ninine hi s 



s urre nder by n.nothor country, but suc h surrondor will bo 
conditionod, not by tho Ax:-mistico t a rns, but by tho provisions 
of any extra.di tion tro a. ty v1hich may ox1~ t bo two on tho two 
countries concerned, 

Definition proposed: 

Sevora l dofinitions of n war cr1mo hnve beon sugge sted s 
Tho British Manual of Milita ry Lc..w (no.441) don_nos it "the 
" t e chnical expression for such o. n a ct of 0nomy soldiers o.nd 
" ene my civilians a.s r.my bo visited by puni shment on cnpture 
" of the offe nder," Such a. definition howe ve r 1s not nuch 
more tha n u truis m, o.nd is of no holp wha t ev e r to a Court wh ich 
mi ght bo c-nlled upon to decide whether a n a ct is a crime or not, 
This 11 a. postoriori 11 de finition wa.s ta.ken from Opponheim 1s ·· 
"Intornn tiona l Law," A f ar □ore prociso definition is gi van 
by Professor Laut0rpacht in his Memora ndum on Punishment of 
Wa. r Crimes : "such offonces against tho ::.aw of wo.r as a.re 
11 criminal in the ordinary nnd a qcepted s e ns e of fundame ntal 
1~ rule s of warfare and of gehero.1 principles of crir!linal l aw 
"by r eason of tho1r heinousness, their bruta lity , their 
'' ruthles ~ disregard of tho sanctity of tho hu mo. n lifo o.m. 
11 porsona li ty, or their wanton 1ntorforence wi th rights of 
11 property unrela ted to reo. sonubly concoivod roquiroments of 
" military nec,essity, 11 This oxcollont definition which would, 
without a doubt, be n valuable e uido for o.ny judge , would, it 
s eems, not suffor much if it wore abridgod; moroovor, in viow 
of what has boon so.id undor Ill 2 (b), it soe ns that it would be 
useful to state in our definition of a war crime, so me thibg 
to tho offoct that tho surrender of tho criminals, which i s to be 
do mo.nded in the ormiatico terms, a nd their punishment are the 
concern, not of ono 1ndividuo.l nation alono, but of tho United 
Nations as a wholo, representing civilised mankind. Therefore 
tho follo wing definition is submitted: "outrages such us, by 
11 r oo.son of their heinous naturo and of tho fact that thoy aro 
11 uhrelated to roasonably ·conco1vod roquiromonts of military 
Vi aecossity, nro rogardod as violations of the cus'toms of warfare 
11 · a.nd . of tho gonoral principles of criminal. law tho punishment 
11 of which is tho concern of civilised mankind. 11 To mako this 
moro cloar I ·w1i1 submit tho following definition in French s 
11 dos crimos qui 4 ~ raison do lour caract~ro abominable ot du 
11 fait qu 11ls n 1oto.1ont pas n&cossitos pa r los op&rations 
11 111 t a iros, sont univorsollomont considJr~s t ant co runo d,os 
" v iolu tions dos uso. i:so s do la guorro quo co □mo dos crimes do 
11 droit commun, ot dont lo ch8ti□ont i mporto h l 1humanito , 
It ontioro." 

Existing lists of war crimos : 

Four lists of war crimes aro hero gi von a .a oxamplos : 
(a) According to tho British Manual of Military Law (nos ,44 2-
443) war crimes can bo divided into four classes , 

(1) Vioia tions of tho rocognizod rules of vmrf o.ro by 
members of tho armod forces, 

(11) Illogitimo. to hostilities in arms committed by 
individuals who arc not r.1o r:1bors of tho o. rr,1od f orces, 

(iii) Esp1onngo rind war tro nson, 
(iv) Marauding. 

, fa aro ooncornod only with tho first clas s which tncludos s 
" r.mking uso of poi'sonod a nd otho rwiao forbidden o. r ma and 
11 a r.imunit1on; killi ng of tho woundod;rofusul of quarter; 
11 troachorous r oquos t of quarto r; r.m l trco. tmont of doad bodi o s 
11 on tho but tlo fi o ld; 111-troo. t mont of pr11ionors of wa r; 
"b r eaking of pa rolo by prisoners of war; firing on undofondod 
11 lo co.11tios; abuso o f tho flag of truce ; firing on tho flag 
" of truce ; a bus a o f tho Rod Cros s fl ag o._;td badgo , a nd othor 
"viola tions of t h Rod Cross Conventio r: ~··; uso of civilian 
11 clothi ng b y troops to conoon l t ho ir r.1i l i t n ry c u1•nc t ocl. dt':".' .-!'1J3 
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11 bo. ttlo; bor.1dnrdr.1ont of hospita ls and othe r privilos ed 
"buildings ; 1npropor uso of priviltced bui ldings for milita ry 
"purposos; poisoning of walls and stronr.1s; pillnco o.rrl. 
"purpos e loss dos truction; i 11-tron t no nt of inhn bi t ants in 
11 occupied torritory. 11 

{b ) AccordinG to Opponhoi1-:1-Lnu torpncht tho following nro 
oxo. plos of tho moro inporto.nt violations of rules of wo.rfaro s 

{i) Making uso of poisoned, ol' otherwiso forbiddon, 
o. rns and annunition, including asphyxiating, poisonous, and 
similar go.sos. 

(11) Killing or wounding soldiers disablod by sickness 
of wounds, or who havo l o.id down o.rms o.nd surrondorod. 

(111) Assassination, and hiring of o.ssasins. 
(iv) Treachorous raquosb for quo. rtor, or troa chorous 

foi ~ning of sicknoss and wounds. 
(v) Ill-treo. tnont of prisonors of war, or of th0 

wounded o.nd sick. Ap'propr1at1on of such of tho1r monoy and 
valuables as o.ro not public proporty. 

(vi) Killins or attacking harmless privo.to onomy 
individuals. Unjustified appropriation and dostruction of 
their private property, and ospoc1ally pillaging. Compolline 
tho popula tions of occupied territory to furnis h information 
about tho arny of tho other boll~geront, or about his moans 
of dofonco. 
(vii) Dis r- r acoful tro o. tmont of doad bodies on battlefields. 
Appropriation of such r:1onoy and other valuables found upon 
de ad bodies o.s a rc not public property or arms, amm unition, 
o.nd tho liko. 
(viii) Appropriation nm. destruction of property be longing 
to nusoums, hospitals, churches, schools, nnd tho liko. 

(ix) Assa.ult, sio go, o.nd bor.1ba rdnont of undefondod open 
towns o.nd othe r ho.bi tat ions. Unjustified bombnrdmont of 
undofondod plncos by no.val forces. Aerial bombardment for 
tho sako of · tarrorising or a tt acking the civilian population. 

(x) Unnocosso.ry bomburdnont of historical monuments, and 
of such .hospitals a nd buildings 1dovoted 'to roligion, art, 
soSlonco, and charity as a re indicated by particular signs 
notifiod to tho bosio go ra bonbo. rding o. dofondod town, 

(xi) Violations of tho Gonova Conventions. 
(xii) Attack on, or sinking of, onomy vassals which have 

1 s 1ba,Ued down thoir flags as a s i gn of surrondor. Atta ck on 
... amny morchant□on without provious roquest to subr.1i t to 

visit. 
(xiii) Attack or soizuro of hospita l ships, and all other 

violations of tho Haeuo Convention for tho A ... dapta tion to 
Mari timo Warfare of tho Principles of tho Gonovn Convention. 

(xiv) Unjustified d struct1on of onomy prizos. 
(xv) Use of onomy uniforms and tho like during bo. tt~o; 

uso of tho onomy flag during ntto.ck by a bolligoront vessel. 
(xvi) Attack on onomy individuals furnished with pas~ ports 

or safe-conducts; viola tion of safbguards. 
(xvii) Atta ck on boarors of' ~ ' ags of truce. 

(xviii) Abuse of tho protection gr nntod to flags of truco. 
(xix) Violation of cartels, capitula tions, and a r mistices . 

(xx) Broach of parole. 
(c) Tho Committoo of Enquiry of 1919 provisionally suggested 
tho foll.owing hoads of cha r ges : . 

if) f. •v:J to ma tic Torforism 1n Belgium, Franco and/a l s owhoro. · 
(ii) Wanton Dovnstation, Dos;ruction of Prope rty o.n:1 Pillo.go • 

(111) I1local Lovios . 
(iv) Illo Gal Executions• 
(v) Doporta tio n of Civil P-0pula ~ion in Occupied Territories 

o.nd Forced Labour. 
(vi) v1urdor of Hos t o. . as . 

(vii) Indiscrioinnt e Bor1bnr dmont f rom tho Air, 
(viii) Indiscriminate Bomb rdt'.1ont f ro r.1 t ho Saa . 

(ix) Illa 1 o t hods of Subr.10. rine or ot he r nval /nrfnro • 
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11 bo.ttlo ; bor.1dn rdr:10 nt of hospita l s and othe r priviloso d 
"buildings; i r:1p ropor uso of priviltGo d bui ldings for milita r y 
"purposes; poisoning of wa lls um stro ur.1s; pillugo o.rrl 
"purpos e loss destruction; ill-tro11 t r.1o nt of inhabitant s in 
11 occupi ed torri tory. 11 

(b ) Accordinc) to Opponhoir1-Lo.utorpucht t ho following o. ro 
oxa plos of tho moro i r.1 portunt violations of rules of wnrfaro s 

(i) Making uso of poisonod, ol' othorwiso forbidden., 
o.r r., s and annuni tion, inc.luding asphyxi a ting, poisonous ., and 
s 1m1lnr gasos. 

(ii) Killing or wounding soldiers disabled by sickness 
of wounds, or who havo l o.id down o.rms nnd surrondorod. 

(111) Ass assination, and hiri ng of ussasins. 
(iv) Tro achorous ~oquosb for qua rter, or troa chorous 

fei gning of sickness and wounds• 
(v) Ill-troat r.1ont of prisoners of war, or of tho 

wounded and sick. Ap'propriation of such of tho1r money and 
va luables ns are not public property. 

(vi) ICilline or att acking harmless private one my 
ind ividuals. Unjustified appropriation and destruction of 
their priva t e property, and ospocia lly pillaging. Compelling 
tho popula tions of occupied territory to furnis h informa tion 
about tho army of t ho other bclU1gorent, or about hi s moans 
of defence. 
(vii) Dis r·r acoful tro o. tmont of dead bodies on battlefi e lds• 
Appropriation of such money and other valuables found upon 
de ad bodies as a ro not public property or arms, amm unition, 
and tho like. 
(viii) Appropria tion nrrl destruction of property be longing 
to museums, hospitals, churches, schools , and tho like. 

(ix) Assa.ult, siogo, and bombardnont of undofondod open 
towns and other ha.b i t a t ions. Unjus tifiod bo mbo.rdmo nt of 
undofondod placos by naval forces. Aorial bomba rdment for 
tho sake of terrorising or att acking tho civilian popula tion, 

(x) Unnecess ary bombardi:10nt of historical monuments., and 
of such hospitals ~nd bu t ldings dovoto d 'to religion, art, 
sot enco, o.nd cha rity as uro ind1catod by particula r signs 
notified to tho bosio gors bouba. rding a dofondod town, 

(xi) Violations of tho Gonova Convontions. 
(xii) Atta ck on, or sinking of, onomy vossols which havo 

1 <~,Jla~ed down thoir fl ags as a. s i gn of surrender, Atta ck on 
· ·· amr.ry mo rchantr.ion w1 thout previous roquost to submit to 

visit. 
(xiii} Attack or seizure of hospital ships, and all othe r 

violations of tho Haguo Convention for tho A-dapta tion to 
Mari time Warf a re of tho Principle s of tho Genova Convontion. 

(xiv) Unjustified d struction of onomy prizes. 
(xv) Uso of onomy uniforms and tho liko during bo. ttfo; 

uso of tho onomy fl ag during attack by a bolligoront vessel. 
(xvi) Attack on onomy individuals furnished with passports 

or safe-conducts; viola tion of safeguards. 
(xvii) Atta ck on bea rers of ~~ags of truco. 

(xviii) Abuse of tho protection gr nntod to flags of truce . 
(xix) Violation of cartels, ca pitula tions, and a r mis~icos. 

(xx) Broach of parole. 
(c) Tho Committoo of Enquiry of 1919 provi s ionally suggostod 
tho f o 11.owing ho ads of c hnr go a : 

1i) f.t:J to matic Tor~oris m in Be l g ium, Franco an ol sowhoro. 
( i i) Wanton Devastation, Dc~ruction of Property a.n:l Pillago • 

(111) I1leGal Lovios. 
(iv) IlloBnl Executions . 

(v) Deporta tion of Civil P-0pula ~ion in Occupied Te rritories 
a.nd Force d Labour. 

(vi) lurdor of Hos t .g os. 
(vii) Indis cri r.1 ina to Bonba r dmont f rom t ho Aire 

(viii) I ndi s criminat e Bomb rd□ont f r or:1 t ho Saa . 
(ix) I1logu l o t hods of Bu r.10. r ino or ot hor In.val Furfar o • 
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(x) Destruction of ' Hosp1to. l Ships. 
(xi) Wilful or Root1oss Bonbnrdmont of Hospitals. 

(xii) Ill-Tr ., f\tmont of Prisoners of War. ,. 
(xiii) DiroctioflS to givo "No Quarter." 
(xiv) Uso of Illogpl Methods of Warfnro. 

(d) Tho (I~torulliad) Commission on tho Responsibility of 
tho Authors of tho Wnr nnd on tha ' Enforcomont of Ponultios 
drew tho . .-.follow1ng • list of wo. r crimes which . wr.u=i :tncludod in 
tho Ro·port prosontod , to tho Po nca Conforonno 0 :1 "i'! 'A!' Cl 'l:l 20th,19191 

( 1 ). Murder (qld mnssa.cros - systor.10.tio torrcr1sr.1 . 
(11) Putting host rigos to do nth. · 

(111) Tc:lrbure of civilians. 
(iv.) Dolibora.to ·starvation of civilia ns. 

(,v .) 'Rnpo • . 
(vi) f.J.duct1on of girls o.ncl woman for tho purpose, · 

of onforcod prostitution • 
. (vii) Doportntion of .o1vil1ons • 
(viii) Into-rnmont ot ci vili -. n :J tmJcr in..'-1ur.uin conditions• 
(ix) Forcod lnbpur of vivili nns in connection Hith tho 

mil1 to.ry :opo:ra.tions of tho onomya 
(x) Usurpation of sovoroignty during miiita ry occupation. 

(xi) Compulsory onlistmont of soldiers anIDng tho inhabi
tants of occupied territory. 
(xii) Attempts to donntionaliso tho inhabitants of occupied 

territory. · 
(xiii) Pillage • . . 
(xiv) Confisco.tion. of propor'ty. 
,(xv) Exaction of illo gi tirno. to or of oxorbi tant contri bu

t ions o.nd rcqu1si tions • 
(xvi) Dobo.sorr~nt of tho currency and i s suo of spurious 

currency. . • · 
(xvii) I mposition of collrictivo pono.ltios. 

(xviii) Wanton dovo.stntion and destruction of property. 
(xix) Deliberato bombardm0nt of undofondcd places. 
(xx) · ~vo.nton · dos truct ion of r.olig iol>.a, chnX'i tab lo, 

oduca tional am historic buildings and nonwnonts • 
(xx1) Dostrupt19n of merchant ships and po.ssong or vossols 

without warning and without provision for tho s o.foty of 
po. sso.ng0rs and crow. • 

(xx11) . Dos~r.uqtion of fish1nc bo a ts nnd of relief ships. 
(xxt11) . Doliboro.to bodBardmont of hos pi t o. ls• ' 

(.xxiv.) -Atta ck nnd destruction· of hospita l' ships;. 
(xxv) . Broach of ~thor rules rolo. t1ng to tho Rod Cross. 

(xxvi) Uso of dulo'larious o.nd a sphyxia ting ~naas. 
(xxv~i 1 . Uso of oxplosivo or expanding bull-.ots a nd other 
'inhuman npplio.ncos ·• . 

(xxv1i1.) Diroctiona to g1vo no quarter • 
. (xxix .) Ill-tro o. tmont of v1oundod nnd prisoners of war. 
· (xxx ) Employment of pris<;mors of war OI). una uthadsod works• 
. (xxxi) Misuse of fl o.~ s .. of J; ruoo • · · 
(xxxii) · Poisoni.ng of wcil.lt~ : 

5. Kocossity of a rovision s , ( 

Tho : so.vago methods of• Nazi: barbarity uro proving t qoso 
lists to bo incomploto I ·• W[) de not know yot .to what oxto:qt tho 
imagination of tho Ge sta po - ho. s dov1sod. tortures of a now kind, 
but soma docu□onts, wbl1shod by Alliod Gov ornmo nts, . a lready 
g1vo us soma indication o.s to tho. dog r a do.tion to which not only 
'Axis individua. ls, bu~ .rosponsibl'o pa rsons o'.f n_uthori ty ho.vo sunk s 
tho Noto on 11Gor mo. n Occu pa tion in Polorrl" pros ontod by tho Po liah 
Govornmont on May 3rd,. 194'1, t ho Juno 1942 'No t e s and Doclo. r a tiona 
of t ho Czochos lovak Govornno nt, and "Two. Yo o.rs· of Gorr.inn Oppress i or, 
in Cz ochoslovakia , 11 tho o l o tQ ~f_ No t e s on Go rr:mn trocit i os , tho 
Grook .'./ h i t o Ra pe r of ,.J onu r y 1942, o tc ••• , n r o ovidonc o t ho. t tho 
ox i s ting i do on wa. r c r i r.10 h avo t o bo r ov i fJOd , On tho o t ho r 
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hnnd, modern wn rfnrc, and name ly nori ul vrnrfo. r o w ich ffocts 
not only tho fi ghti?15 f~rces but the whole civilia n populo. tion, had 
led us to modify our co'nception of wo.r crimes so ns to exclude 

,from it some o.cts which, in the l nst wo.r, were definite violo. tions 
of the then existing rules of wo.r. The s a.me can be said bbout 
son wurfnre : the bombinG of ships by o. ircruft cannot be preceded 
by u timely wnrninG o.nd hns become, however deplorable this may be, 
one of the usual methods of se n vm~fare. Finally, it more nnd 
more sto.nds out thnt . whereas the subordinates who are chart;ad 
\11!.th the carrying out of some criminal orders mo.y have some 
responsibility o.nd incur some liability for the wny in which 
they ho.ve executed them, the main guilt rests upon those in whom 
the ordail!'s originated, o.nd these should not escape punishment, 
ho ·rnver exalted may be their rank or position. · 

6. A suggested prov1sionnl 11st : 

It is submitted thnt in dro.wine t his list we keep in view, 
r o. ther than crimes a s defined by any specific crimino. l l w, any 
nets which come under tho proposed definition, ~hothar they 
ure punish ble by o.11 - or by some - municipal l aws, or not• 
It seems that four categories of crimes can be submitted for 
consideration: (a) ille gal wo.r f o.ra, (b) killing, unrel a ted to 
milit a ry events, (c) nets which by their nature endanger the 
life of the person to whom they are applied, (d) grievoW3 
bodily harm or torture. The nets included in these four 
categories o.re almost 1nd1stingu1sho.ble from oa ch other ae to 
their heinousness : inflicting torturo is no better tho.n outri ght 
murdor, and nets such as n muss deportation or segre gation in 
inhuman and unhealthy conditions,or an net such as the Roumaninn 
Col. Nikolaesku's who, in his order n°.24 220 ordered a ll 
foodstuffs and clothing to be to.ken from the popul o. tion, which was 
left to die by starvation o.nd exposure, arc not lass cruel thnn 
killing by shooting. 

In the first cate s ory : illognl warfare, 
(1) aking use of poisoned ·or otherwise 

ammunition, includinc asphyxiating , 

might bo included : 
for~i ddo n arms and 
poisonous, and 

(ii) 
( 111) 
(iv) 

( V) 

similar eo.sos or methods. 
Attacks of hospital ships. 
Refusal of quarter. 
Killins of tho woundod. 
Use of civilians us a acroen for troops, or f or 
clearing minefields or romovinG minos, or for hny 
other ·rork 1mmodintoly con.met d with nctunl 
fi ch tinc. 

In tho second cnto cory: killing unrolo.ted to military events , 
(1) Common murder - or mo.ss murdor. 

(11) Putting hostncos to doath. 
(111) Execution ordorod by a court which wns o1thor (a) 

composed of porsons some of whom have no a uthority to 
sit in it, or (b) without jurisdiction ns to t];l0 
person or the act, or (c) 1mposin6 o. sentence in 
viol a tion of t ho l nwe 

(iv) Ca. using clouth by wilful s t o. rva tion of popula tions., 
by oxcossivo r omova l of foodstuffs or by de priving 

persons of shelter, clothing and/or othor moans of 
sustonanco. 

(v) Cuusinc do uth of civili ans or prisoners of wa r by 
compelling tho sick and wounded to vJOrke 

(vi) Causing doa th of survivors by givins orde rs destined 
to prevent tho s ving of t he ir lives , 1ho n sucn saving 
wo.s possible, 

I n th t hird co. t o ,ory : acts ·1 ich by t heir no. turo ondnnco r 
t ho life oft e pe rson to wl om t hey a r c appli ed : 

(1) Compuls ory onli s tment of civili nns in onom forc es , 
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or in dangerous war work. . 
Inhuman 1ntornmont or sogro r,ntion. 
Mass dopdrto.tion. 
Abduction d·f woman with tho object 

• 

of prostitution. 
. . 

In tho fourth cntogory \ griovous bodily harm or torture, 
physical or moral 1 

(1) Sorious ill-troo.tmont of wounded or pr1sona=A of war. 
(11) Torture of civilians in any for~ . 

(111) Abduction of ohildron. 
& 

7 • It will bo noticod that I hnvo tonte.ti ·1oly l o ft ou·i,; of 
this onumoration crimes such as J.ooting, a rs on, wanton 
dostruction, forcod labo4r, bomba1•dmont cf u:ir .. ofondod plaooa 
and hospitals, destruction of morchant o.nd fishing ships, otc •• , 
and ovon tho crimo of rapo. It ,snot, I ropoat it.~ tha~ I 
fool no horror for thoso crimos!, but ":ihn":i., fo:i:, prc.ctioal purposes, 
tho domand for surrender of r.:r-:i. '.'::.:i__:· ·.J.ri ln the Ar1:1is t~.00 should 
bo 11mitod to tho most heinous 111'.d C'b joc-r,·~~c :ria'bY'c-J:..;:rr1::;so 11. s 
to tho or1mos ci tod in this pa.rnt; r aph , it goos wi t n.8 1:i.•;; s aying 
that tho so who havo oommi ttod thom willr .• if t hoy ca;,. bo tracod, 
bo surrondorod and tr1~d by tho usual chnnno lo, 

s. Finally, soma agroomont should bo ranched as to tho 
criminality of an a.ttompt to commit a war crime, and alsq of 
conspiracy and oomf.11c1ty s In this respect I submit -: 

. (1) Than an 'attempt to commit a or1mo11 should not bo ma.do 
a war c:ri·mo, whatovor mo.y' havo boon tho roa.soha which 
ca.usod· the uttompt to misc a rry. 

(11) That tho ooncoption of a war cri~o, in rcspoct of 
cons piracy nnd complicity, . sh~u.ld. ~ 0 1•0s tr:,. ctod to 
principals and to accessor1o3 w~o , b y givinG orders 
to comrnit crimes which ho.vo b on offoctivoly committod, 
havo incurred o.. 11nbility for suc.:h ~rimes; and such 
liability may bo hoav1or than that which 1s inourrod by 
tno nctual p~rpot~ators, . 

( 111) In no caso should tho concoptj.on of a w · 't' crimo bo 
oxtondod to an~::aocossory aftor tho fact. 

:, 
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CO U I SSION II ON THE TRI AL OF './ AR CRI U NALS 

THE PUNI SH 1EHT, OF WAR CRI .fINAip .. 

1emornndum by Dr. Boh usla~ Eeer, 
.Bnrrister-a-t-Law , nnd Deputy Mayor of Brno 

On Octob er 8th, 1942, the newspa pers pub lished a declara tion 
by Mr. S ummer Welles, according to which the inter-Allied 
Commission dealinG with war crimes "will deal chiefly with people 
directly responsible for war atrocities", and it still remains a 
question "whether Hitl,er will be one". · • 

This declo.r.ation a rous e s the .impre s sion that certa in 
politicians in the United States of Arre rica do hot re gard the 
launching of ·a wa r of a r;gression, nor hence, a war of a ggression 
in its elf, . a~ a .crime, but only the "o.troci ties" commi tt~ · in tho 
course of the war, a nd thnt tho penal responsibility of Ritlor, 
not only for tho war, but ovon for "war atroc1t1~s 11 is doubtful. 

. ' 

We must dispose of this confused thinking a~d re move nll 
such doubts. 

In 1919 tho 11 Commisaion for lo. r Rospons1bil1ties 11 , - the 
historical predecessor of the Commission now boing considered, -
in its report of M~rch 24th, intondod for the prelimina ry ~eatings 

,. 'of · tho ~ace Con.f'oronce, una nimously adopted u point of view 
·v1~~ch can pe summed up ns_ follov1s s a war of nc;gress ion, although 
mo~ally to bo condomnod, is not proh i b ited under intorna.tiona.l 
l aw. It is a legal courso of a ction. There is no l aw pndor the 
torms of which wa r is a crimina l offonco and punishable o.s such. 
Consequently, any a ttompt to a pprehend and puni sh those to whom 
the ·war is duo, is at variance 11th tho t vrn classic and fundamant.al 
~rinciples of pena l justice s nullum cr1mon sino logo et ~ulla 
po ena sine lo go (thoro is no orimo if tho ro is no l aw ag o.inst it, 
flnd tho ro is no punishmo nt if t ho r o i s no l RW which p:rovides it). 

In 1914 this wa r \'/ a s corroat from a juridica l point of vi ew, 
but it would bo wrong in 1939/42, for s inco th c111 , tho juridica l ' 
position unde rlying tho cr imina l cha r actor of a wa r of aggression 
has radica lly changed s tho Brio.nd~Kollogr, Pa ct donouncos a war of 
a ggros·s ion. It is true thn t tho Pr.let i s not couchod in tho torms 
of a ponnl code. Its vrording is adjustod to tho techniquo dc ma ndod 
by tho s otting up of st andards of intorna tional law. In spito of 
t h is defect in its wording, howoy r, its purpose is cloo. r if, 
without a ny quibbl1TiG about. tho phrns9oloey a nd so ak to establish 
its s-pirit, contents and nim, i t -, prohi bits a [;r; ross1vo - warfn r o , 
wh ich it doclaros illegal nnd do i.1ouncos as oriminnl. Bri a nd 
ri ghtly doola r od on August 28th, 1928, on tho occasion of 
tho sigrw.turo of tho Po.ct, and with tho onthusio.st1c a pprova l of 
a ll tho roprosont11ti:v os of tho s 1Bnntory countrios tha t wnr of 
such a kind wa.s now a t l us t s tripped of o. 11 l ogo. l a ttribut e s, t hat 
h oncoforw o. rd it vro. s stigma t i s ed o.s illo go. l a.nd outlawed, and t hn t 
a nyone vho doclo. r od such o. Ym r wo uld bo n cr i mi m l. 

M. Dos co. mps, a Bo l e i a n oxport 1n intorno. t1onn l l aw, a nd, a 
r op r osont ntiv of h i s co U1:itry nt mo. ny i n t r na tionn l n gotintions , 
oxpro s s od h i ms e lf to tho sumo offoct, Ii:i h i s opinion , . who. t t L 
Po.ct o.ch i ovod vms 11 t o r ough , complot o a nd o.bso l ut o condomnnt ion- of 
wa r s an i ns titution" (tho only oxcoption b i n war as o. l ogltima t o 
mo ns of dofonc o , o r ~ an i mpl omo nt of snnction i rn poso d by -. 0 

•• 
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Lon uo of Nations). 

1r ·. Goorc;es- Seo 1].o-r t ho Eronch e" po_1;1t . in iµt o rna t iono.l l nw, 
s:d.d t ha t the Kellogg Puct did nwo.y Hith t ho risht to mako war 
( oxc opt in th" t v10 cn ~:JO s just mont ionod ), o.nd tho. t its tho sis hns 
mot wit~ a n ncc opta nc o v1 ido e nough to rondor a ny rocourso to 
agg ro ss ivo warf1,3._r_o .~n. intorno. ti'onal crime~ Othe r exports in 
inte rnationa l l m-J who ·havo oxprossod ·tho· ·sa.m"C>" point of vi ew could 
b o quot ed, but t he Wording of tho Po.ct a nd its intorprotution by 
tho throe aboVo-montionod nuthori tio:;i will, I think,, suffice to 
e nable us to r oach tho fo _llo_w~llG. conclusion : 

1. Agc r os sivo warfare, in its elf, ov on if waGod without 
" a trocities" am in full complia nc e with tho conventions of 'fho 
IIacuo a nd Ge nova., . is a crime . 

2 -. Thos e who l a unched a.ri agg r ossfvo 'war by seizing 
Czc chos lovnki a on Ma'rch .15th, 1938 1 nnd p.~ tacking P<?land on 
Septombor 1st, 1939, and their a ccompl'icos aro criminals who ca.n 
and must bo approhondod, triad, sontoncod a nd_ punis:hod. Those 
pooplo consist of Hitler, tho Gov6 rnmont of•' tµo Third Reich a nd 
thoir o.ccomplicos. Thoj;r penal :rosponsibilit·y is boyord .all doubt. 

· ' Tho Briand-Ke llog :,. f a ct .s a tisfies tho first condition t'or ·tho 
-- ·O:s -tablishment- of . their penal r esponsibility '': nullum .·cr•i in'o n sino 
. lo go. 

:· . ; ~ 

• .. . Tho questions wh1oh no\'t Doma in aro : 

(a ) What pona ltios should bo inflicted upon thorn? 
,; . 

... .. (b) What tribuna ls should try thorn? · 
l . \.•. 

t r.-ofrain from . any nttempt to o.nawor thos e two questions, 
•. which I. hopo to mnko tho sub ject of e. moro · do tailod exposition. 
-~. wt th:i.n .tho" .. limits of this . st a t eme nt I can vonturo only on tho 

.. , :f,'ol lowing· comr.10 nt~_ : · · 
. .. . 

. Tho condemnation of o.gg r 0ssivo wa:r;-fal:10 by · tho Bri and.:.Kollogg 

.P~ct ~oos not provide fqr a ny -sanc~i6ns. · This is a short-coming . 
Tpo Pact doos ~ot s ~ tisfy _tho socorid clnssie condition of penal 

·- r, . · l av1 : nullu po~n n s imo logo • . :. ·. . · · 

... 

-: .. 

How is t his short-c'o 11 inc to" be romodlod? It was tho famous 
Gor man ju:rist Ihorinr; Vlho indica t ed tho moans of doing so wllon 
}:lo said tha t in tho ·caso of ci:ny outrage ous · c·rlmo it must bo punishod 
i!rosp~ctivo of who thor tho· ap propriate po·n a l l aw c n. !1 b.o · discovorod. 

T~us, lh~r1ng co.!lcodos thnt a n· outrngo~us cri ino·, - a nd suroly 
tho prosont wa :r is tho 1)1ost outro.go ous of c--:r1~os , · - should be 

·. donouncod a.nd punished ovan without tho 0xls-t-onco of o.ny rolova nt 
la.vi a t tho .-. timo _whon it was co mmitted . Wo do not nood to go a s 

. fa.r· as I ha.ring in this ' rospoct, for h t ·thp timo: whon tho prosont 
war was l aunched, thoro oxistod n 1ntotinnti9na l s t andard, an 
ono.ctmo nt of int orno. tiona l l aw whic)1 °prohibi tad i~t • · Tho only 
dot·o.11 l e ft 'unspocifiod was tho pono. lby. This can bo" dona ox po s t 
without infl1ct.1ng · a ny· !njus tico upon tho so !'Os po.ns i b l o for 

· tho war . a nd 1;iho :i.r a ccomplic.os , by ·o.rranginr; tha t tho tribuna l which 
tri os t horn i _s nutho ri sod to puss sonto_nco· · ' by analogy", ai1· a utho rity 
which, · in c ertain ,cusos ,. oven wha t a ro known ns class ic pono. l codes 
i mpa rt to tho judgo. 

But by ann.lo gy with ,h a t crimo t aro t hose r osponsib l o for 
tho prosont war to bo trie d? If nce r oss ivo · wa r fu r o is prohibit e d 
a s a n int orna tionn l ·_ cri-mo , t ho oporo.tions which 1:t 1nvolvos,-
ovon thouc;h t hoy a r o fr90 fro m a·t .rocitios ., - comprise, in o. ccordanc o 
with t ho pono.l codas of nll tho count :r i qs which havo · bo on a. ttuckod 

nd inv d.od , ono lone; so ri os of such offoncos us murdor , · robbor:r~ 
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nr s on, ot c •• o tc.. I n n 1·1, a l l court s t h pono. l t y f or t ho so 
c r i nos on n l n r c o s ca l e i s d a t h . 

If Hitle r nnd h i s ho nc hmon a r o condomnod to doa th ns tho 
ins ti gntors of tho prosont tota l war, will anyone vonturo to 
sugges t tho. t nn injustice hns boo n cornr:t1ttod? Or V?ill unyono 
ma inta in thnt Hitlo r 1s r es pons i bilit y d r.iit s of doubt? 

As r oc~rds tho question of whnt tr_i bun~l _should t ry a nd 
sontonco thos e· r os ponsi l o f o r th o prosont vm r, I limit mysolf, 
for tho time boing , to r e ply with out a ny dot nilod comment s a 
high intornutiona l tribuna l composed of judGOS ropro s ontin a ll 
tho countries a t wo. r with Ga r many, o.nd to t his tribuna l a ll tho 
countries conco rnod will o. s s i c;n t he ir penal jurisdiction for 
this spacia l ca so. 

This tribuna l sho uld not b o sot up a ft e r t ho vi c t o r y , but, 
for r easons which I should prof or to o luci4at o on another 
occasion, it should bo sot up fort hw i t~, in ordo r to sit in 
judgment upon a n outrageous cr1 mo, shnmo l os sly avowed, and to 
pa ss s ontonco on thoso who committed it, so thnt a fter this wa r tho 
only thing l o ft would bo to i mplomo nt tho s ontonco • 

Tho juridica l position o f t ho prob l em pr os ontod by 11 war 
o. trocitios 11 is va ry simple . Those nr o cri r.1os in nccordo.nco with 
tho ponnl code o f onch of t ho countri e s att a cke d a rrlinvnded by 
G rmany. Tho crimina. l chn r a.ct or of t ho s e a cts ha s novor be a n in 
doubt, and 1n 1919 t ho "Co mmi s sion for War Ros ponsibilitios 11 which 
was thon s o t up, unani mously pa s s ed n r e solution which wns 
rocordod in its o.bovo mentione d r o port, nnd which is fully 
npplic ablo to prosont conditions s 11 Evory b olligoront country is 
ontitlod, in uccordo.nco with its own l egislat i on, to 8ot up a 
civil ot milita ry court, for t ho purpose of t ryi ng ca.so s of this 
kind, 11 

I n my opinion thoso na tional tribuno. ls should likowiso b o 
sot up forthwith, to sit in judGmont upon outrn oous cri mes wh ich 
ha ve not b oo n doniod by thoir porpotra tors o.nd for which thor o 
is amplo confirr.in tory ovidonco, - such cri me s a s tho utte r 
destruc t ion of tho villnc os of Lidico a nd Loz o.ky, and simila r 
onormitios 1n Pola nd, J·ucosla.via a nd ol sowhoro. Tho s e tribunals 
should doo. l o. lso with othe r crimes, t ho po r potra tors of which a ro 
de finit e ly known. Thos e tribuna ls should pa s s sontonco on tho s e 
crimina ls fort hwith, a nd in a ccorda nce with tho coda s of tho 
co untri es o.ca i ns t v1hich t he ir crime s wo r e commi ttod. Tho r a is no 
jur1dico. l obsta cle to this proc oduro , - on tho contrary, thoro a ro 
sovoral ro nsohs in f avour of it. ft or tho victory, tho only 
r oma iniTIG t a sk will b o to put thoso s ont oncos into of f oct, 

Hitle r's responsibility for "\fa r ntrocitios" is a mo. ttor 
which docs not admit of any do ubt, Ho ordorod tho m to bo 
p rpotra t od a s ono of t ho loc icn l rtenns o f wac inc tot nl wa rfa. ro • 
Th is quostion ca nnot r omo.in o. n 11 opo n11 ono for o. sinGl omont. 

I n conclusion, I sho uld like to s o.y t hnt nov or in our 
h istory hns t ho ro b oon s uch a n oo.co r crav1fl!;for justice o. s thor o i~ 
t odo.y . This cro.vin6 i s pe r ha ps ov en st ro rico r t hnn tho desire for 
food. To s u tis f y t h i s mo r o. l no od i s j ust as urgent a. t as k u s t ho. t 
of s ntisfyinc mnt ri a l noo ds . I m, y ndd , too, thnt no now orde r i~ 
possible be fore tho s ito upon which wo do s iro to cons truct it ha s 
b oon prope rly clonns od. 

Hum n socie t y ., t han, ih ich has b oo n ttnckod , ma i me d nd 
o utro.cod b crim1n l agc r oss ors i s ontitlod to bril'lG t ram to tria l 
und to inflict duo ponulti os upon t hem . No r 1s t hi s nll c its 
duty i s t o do so, fo r if it doos no t , it v, 111 its e l f s uffe r t ho 
pe na lty of de struction. The r o 1s a Br nh i n udn 1 0 ·1hich says s 
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0 Th ·Univers e would l aps e into chaos if punishment failed in its 
duty•" 

That 1s why wo must not r opon t tho mistakes which woro 
·mado in 1919. If tho nnt1ons woro nGnin disillusioned in this 
we.y, tho rosults would, this timo, bo fo.r moro serious• 

octobor. 10th, 1942• . 

• 
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.. CO NFIDENTIAL 

LO! DO N I NTERNATIONAL ASSEt BLY 

CO MI SS ION I. FOR Q;UESTIONS CONC ·,RNED WITH THE LIQUIDATION OF THE WAR 

L I ORDRE SU PERIEUR RI1 ms CRIMI NELS DE GUERRE ALLEMANDS 

(Par Dr. B. ECER) 

Introduction. 

- . . 
1. Le but demon rappo~t : 

(a) Repondre a la question: quelle va leur •juridi que peut 
8tre attribuee a l 1ex9use de l 1ordre ·supe.rieur dans l a defense d 'un 
Allemand qui a comm1s un ou des crimes de guerre. · 

(b) . Contribuer par cetta reponse ~ .la format ion d 1une attitude 
commune_ des juristes a1i1~s qui pourra it trouver son expre s sion 
jur1dique _so1t dans une cbnvent.1"bl'l .. 1nternationale (comma l a -norme du 

·. dro1t international pour 1~ Cour Cr1m1nelle Inte rnationale a creer), 
- ··- --~:ro1t da~-s · ). 1adap~a.t ·1on de la ;tag1slation nationai.e dan~ les pays OU 

cette ' leg1sl~tion n 1est pas suffisante ni assez cla ire. 
.. . , 

D1ff1culte : 

Il ya lieu de faire ·· :f'ace a un e diffic\j.lte . d, 1ail:S urs genera.le 
partout oh 1 1on aborde le probl~me de la ·puni tion :.des auteur s de 
cette ~uerre et des crimes de guerre. 

•· La ·difficulte consiste dans le f a1t _que les notions, .pr1nc1pes 
et normes du droit pos1t1f internationa l ou na tiona l; se trouvent 
-e.n oppps1t1ori vis-a-vis d 1une realite moralement et juridiquemert 
bouJ.evarsee ·par le nazisme et . la guerre to tale . Les forces criminelles 

: _. ont br!!Je lea cadres du dro1t pos1t1.f. 
. • r # ' # # I • # 

~ 11nd1que cette d1ff i culte generale _ p~.u);' elucide.r le terrain et 
po_~~ -~pr:it~_er ·dans mes -conclusions e·t ~a~s .l ~. pr_opo~it1on finale cer~ains 

.. moye·_ns_ qui _permettent de s-urmonte·r cfette di f_ficu],._te. en ce qui concerne 
·i .. ~- . 1~·:::p~_opl~me partial qui est le- ·su"je·t de mon rap port• 

.. 
CHA.PITRE I ·. · · 

robl~md ~~ 1 1ordre sup~~ieur et s a solution dana 
le 

' Je me ref~re au r a ppo rt do MM. · de Baer et de Moo ;r en ce qui 
concerne les dotails. J e ne des1re _qu 1ll.jou~er: . . 

~• Un ordre criminal du super-i eur e st une exception dans les 
pays civ111sesi 11 provoque un confl1t entre de'¥ _devolrs I obeir 
h la l o i ou obeir a 1 1orqre. Pour le s ubordonne l a situa tion 
de l a pontra i nte mora le .est creee . ·· · 

2. Le leg i s l a teur se trouve dans ce cas ln da ns un dilemma : 
quelle obe1ssance doit avoir l a priorit e ? 

3. La solution d e ce confl1t dans l a s code s pena ux de~ d1verses 
nations n' e st pa s uni f ormo . Gros so modo on peut di-stinguer trois· 
s ys t~mes d e solutions : 
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(a.) L 1ordre "du s upati"e ur e st une excuse absolue si cer t a ines conditio 
· formelles sont remplie s. C 1ost, pa r example, Te s ysteme du Code 
Militaire britannique. 

(b) L 1ordre du superiour est uno excuse relat i v e , c• est- a - d ire e n 
general 1 1ordro du superieur excuse, mais cetto excuse ost inadmissi-
ble si le sup~rieur a ordonne un ' CI'ime evident• C •est lo S )6 t~me I 
par example, du Code 11ilitaira tchecoslov aque et du Code Uilita ire 
allemand ·c·1t·o · po.r . -~ ·de Ba.er dans son r a·ppor·t {a. rt·., .. 47 ). 

(N. B. Cotta disposition Q.l lemo.nde n •e s t pas t:.ne dispos1 t1on 
na.ziel Ello a ate reRrise de l a Republique de Vo :l.:na r a cause de la 
mafiance envers l'urmee.) 

(c) L 1ordre du superieur no constitue en ro glo a u·cuno · excuse. 
Exceptionnollement il est un fait justificatif It ~ondition quo le 
subordonno ait ate amene exprossament a 1 1etat de eontrainte 
irres ~stible. C'ost le systeme, par oxempl~ .• , cl •;:· :L•o ~tiana.l general 
tchgcoslovaque • . 

.. (N~B. En co qui concerne las droits per~ ~- ba lgo et hollandais 
voir le rapport. de m. de Ba.er et de Moor.) 

.M~;s tous las systemas des codes I?enaux de3 d!.ffer011ts pays 
sont base s sur une suptosition commune : que le subordonno est 
contraint contra sa VO onte d 1exacuter un ordre criminal. Dans ce 
cas .la- 11 est un 1nstrument du suQ~;M.eur. Par contra s 111 eat morale

, mont d'ac_cord avoc i 'ordro cr1mine",t:., 11 n•ost pl!,ls _ un ins~rumont 
impun1ssab~e., me.is un co-a uteur ou au moins un :~?~l~~~ 

CHAPITRE II. 

Vno roalite nouvy.!.~e~ 

Jtarr1ve maintonant aux· crimos commis p 1. : • l o Allomo.nds. 
1, • •. 

Icl jo suis oblige do sort1~ du point do d6part suivant : c 1ost 
un fa1t fondamental que lo reg ime Nnz1 a· c rec -une si tuation ·morale 
_inou!e ot 1mpbevuo par las codes penau.x cln.v3:!:u_ll, 1') S ot pa·~ la doctrine 

· penale classique, uno s1tuat.1on. dans lnc: •;t0 J:l0 5. ::.. r'. 1y a pas seulomort 
des 1nf}i vidus crimine ls, ma is de larges _e_~l__-j :5sc ~'~ ] _' or.t1~ro s _du . 
~u,plq .. q,ui sont d•o.vanco d'ac·cord"avec tous los crimes qufeITes 
acceptant _las · o:r:_4Ees criminals . non comma· uno c2.ii.~.:;1.aJn~ais ,au contra.ix 
comma ~l'!o __ cho.so·- naturelle correspondant 1-J.o~r. J~ .. ~~J~3:.0 volonto cr!minelle 
ot lervortio •• C 1est le cas du , pouplo all on.ana. ;-, ::. no L<.s sortons de ca 
fa1 h[storiquo., 11 sora plus fao1lo do sul'.'montor ~.\:l s difficult~s 
ind1queos c1-dessus ot d 1y trou.vor .. unc solution ox ~. goo par co tto 
nouvol;J.o realito mora le at soc1·olog1que • . 

I •• 

CHA PITRE III• .. ' 

' Les cr1m1nols volonta1res. 

Los crimes de guerra sont oxocutos do l a pa :i t ' d~s Al 3e ma.nds : 

A. par :las ·rormat1ons du mouvement nnz1, c •ost- - diro l o pe.rti ·nazi 
. S .D. A.P. - S .A. (Stur mab t o ilunc:;e n) - u ,S . (Schutzsta ffaln) -

Waffon S .s .; 

·B. par l 1app.a ro11 civil de l 1Et a t (pol1c1·or - nota r.mont l a Gostapo _ , 
ac~inistratif et judicia. iro); 

c. par l' a r mcfo . 

Il faut na. ture llomon t s o r andro co mpt o d ~~t quo 1 1appn r o11 
do l 1Etat (civil a t 1lita i r o ) n ' o~t pa.s onc o.t\3 ' ',:Jl~: :,; l to111ont na. z if1o • 
Lo n z ismo y domino naturollemont t o ut os l o ~.:; ·_ ·.2. , n1=.i i 11po t a.n t os . 

◄ 
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Done i1 ' a l ieu d 'oxan i ner chacune do ca categories separo mont. 
Il faut examiner l o recrutement do l ours mombros, l e urs principes 
d'o~ganisation et l o ur but, qar 1; e st evid~nt _qu~ _1 1oxcuse de ' l'ordre 
superi~ur .. a uno valour touto differente .dans. la· d:efonso d 1un. Himmler 
quo daris la dofonso d 1un so.lda t _- 11 Hi r.nschu l 11 • ·:- .. • . 

•' ', . 
La baso· de mon examen sont las do~uments. suivants : 

1. 

2. 

3 • 

O~gsn~s~tionsbbch der, N.S.D.A.P., ddition 1940~ _ Editeur 
Roichsorganis a tionslU:iter det N.s~n.A.f. L1vre o~ntenant las 
·r~gloments ·d 1or·ge.n1s-at-ion dt.i pa _r _tJ. ·(Citation : Org .) 

' ~ . .• •. .. .· . . ' t ... .' . .. . :•: ·.7· · • · . " · . 

Die S .A. Gosch i chta, Arbeit, Zwa ck u. O~gani~ation dor 
Sturmabteilungan des Fllhra rs u. der Oberston S.A. Flihrung. 

Au~eur: Dr., Ernst Bayor, edition 1938 - Berlin. Livre contenant 
1 1hist_oire, lo travail, 1o · but a t · 1 101°gan:J.s?-tion dos troupe s 
d ''assaut .du Ftthror ot du conrnandemont -des 8 . A . - (Citation: S . A.) 

i • • 

Di~ · S;S.·, ·: -Geschichte, .Auf gab~ IJ, · Qr e;anisation dos S(?hutzstaffo ln 
. d or N •• D.A.P." Aut e ur f ·auntor d. 1Alaueri •. Divre contenant 

l 1histoire, l a tflcho e t l 1organisat'ion des troupes d_o protection 
du parti nationa l-socia listo. (Citation: s .s .) 

4. Grl.lndfrage n der de utschen Po.lizoi, Berlin 1936~ (Les questions 
pr1ncipales do l a police. a ller.iande.) Ensomblo d es ro. ppa,rts de 

. . · : -•Fvank , Himmlor, a ost ot·· H~hno. (Citation: F:t:"ai:ik). 

5. 'Dia deutscho Poltzoi. (La policci allemarrlo.) Autou!' : Dr • 
. We~ner Bpst, s~s. Brigade-Fllhr~r, actuelle morib Min+stro du Reich 
h Coponhaguo, editi?l'.1 Darmstadt +941. (Cita tion: Bost). 

,. . .. - ·' . . . 
. ,, 

-6.-. , Sj:;ap.ts u. Varw_altungsrucht .i m dritten Reich. (Dr oitsconstitutionnol 
. ot E:idm1n1s.tra t1f da ns le IIIo Roich.) Auteur : Dr. ·otto foissnor 

· ,·. u. Dl_'~ - Go-orgos · {aisenber,g, edition Borlin 1935_. (Citation : 
,. . , . • Mo 1 s -s-no r) • . · 

• I .. .... "' ·. 
' • .r . . 

1 .ad·. A. . ~ . ' .- Les formati.ons nazies. ' 

. . -1.. Lo pa.rt1. 
:, 

, Chaque Allomanq. dont la sang est .pur. at qui n• ~ppartiont i:ns a 
uno loge do francs-ma qons, peut dovonir mor.ibro du pa~ti na tiqnal
soc 1al 1s to (arg. P• 5). Chaque membro du parti naz1 peut quitter 

.: " ~volonta13;'omont lo parti (Org. P• 6). __ •_; · · · 

Les . ~ovoir~ d 1un . momb~o du :parti nazi .sot:it ·-&numoros a la pago 
7, do O;ig., Lo plus g;ra.nd d0voir, ' l 16be;ss-anco absoluo au FU.hror at 
aux n~-tros cl;lofs {).u rno~v~mont, ost -b-as~o sur doµx,·,: pr_i -ncipos : (a) lo 
Fllhrp-r, a ·toujours r~ison, (-b) _ lo droit• est .ce qui "l:JS"t utile au 
mouvemorit .. national-.~ocio.ltste ·at pa r cela a .1 1 Allemagno (Org. p. 7). 

I • 

Done 1 fadhesion a u parti· na tiona l-socia:listo est tout a fa1 t 
volontaire. Quand un Allemand ontre dans le pa~~1 11 accepto d'avanco 

o ovo r d 10x0cutor cha uo ordro da ~on su oriour sans a!stinction 
avoc uno o eissan.ce a voug o.. a s pou oc ·apper a co 
crimino\ qn qgEttant lo partiJ 

2. D1o S.A. (Sturmabt e ilung ) • 

. . . -. . . ur·. ch~rf· d o ·1 'Eta t- .ia jol'. dos S. A., V~ ~or Lutze, a ocri t potr 
1~ brocpuro dos S ~A. citoo ci-dossus, u~~ ;~~reduction d ans laquolla 
11 souligno l'adhos1on absolumont volonta iro ~ 1 a ·s .~., do sorto quo 
chaquc Allemand qui dov!ont·membre d o l a s ·. A. no dit pas "ich muss" 
qo doi~) ma1s 11 ichw111 11 (j o youx).( c.: . A. Introduction.) Lo principe 
d uno fidol it e o t bboissanco 1nqonqij~ ~onno~_los es t ~.ouli gno pa rtout 
dans l os ouvra os conc ornant l a s S . A. (pa r ox. ~ S .A. P• 12 ) • . ,.. , ,. 

Los r:10 bro s do l a . S •• sont dosi nos co e soldat a politiq:lo s 
q i f ont Ro rvic o ubsnl umont volontai r omont , A l a page 31 do l a h rochuro 
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S.A. l 'autou:r souli[;no quo do Grnnds efforts ot do grands s.ucc~s 
son~- possibles pa r un dovo!-J.o mont . porsonrrn l s ur l a ba ~0· d •uno 
adhesion volontairo. Il souli gno quo lo. loi du sorvico volonta iro 
ost la clef ~8mo d0 l'organisn tion at du travail do s S .A. Lo m&mo 
principo ··est accohtuo dallil lo 11 0r ganisat1onbuch" : l 1adhosion a 
la S,A. ost on principo uno adhesion volontairo (p. 365, Qrg. ). 
On doviol)t 111or. bro do 1a S. A. pa r un ac to volonta ire, on pout la 
quitter ago.lament pa r um decision volontRtro. Lo statut do la 
S.A. donno ~ chaquo membro le d:roit de quitter la S.A. quand 11 
p0ns0 qu 111 no pout plus Stro d 1ac cord avoc l a 11gne de s s.~. 
OU quand 11 ost diavis qu'il n 1out tlus caeablo do romplir lo s 
dovoi~s qui -lui sont i oposas par co to adhos!on h la s .A. (Or g . 
p, 367), 

Do;nc la S.A. est uno organis a tion polit;quo- pabo.-milit a.iro avoo 
dos m~mbres volonta ires qui ont l a possibilito de quitter l os S.A. 
Par lour adhesion voToritairo 11s accottent d 1av~nco volon~airomont 
ot f~np:raf'G-mom le dovoir rl 'exocuterous ios ordros dos· d1rigeants, 
Hit or a la €&to, sans distinction, memo s1 los ordroa sont cri minals 
OU noh. Mais 11 pout ochappor a co dovoir cri 1inol on quittant la 
S.A. 

3. Die S .s. (Schutzstaffe~n ). 

,La ~.s. est un· troupo ·d 1~lites:;. dont l e but original en 
1925 otait la protection porsonnollo du Fllh r or ot l a prote ction 
dos r&unions du parti. En 1929 Himmler ost d0vonu l o chof supr6mo · 
d0s S.S. A~res 1933 lo S.S . est dovonu l''instrumont du Fl\tlror pour 
la lutto spocio. le contro 1 1-onno 11 1ntc rno. L"adhpsion au s.s. ost 
aussi ' vol6ntairo, (Org, p. 418, s . s . P• 23) mais ·10s cabdida.ts sont 
choisis solqn dos principos tros sovor0s (S .S.' P• 18). Lo candido. t; 
doit avoir toutos las qualites oxigoos pa r 10 racis mo (s.s • . 11-13). 
La discipline ost dos .plus r~gourouses (s·- .s. 13). Un s.s. man ost 
pr&t h oxocutor· chaguo ordro du F!1hr0r ou du suporiour avouglomont 
(Org. P• 418). L'hommo dos s.s. doit 8tro un fabatiquo · (s.s~ p. 13), 
11 doit faire prouvo d 1un dovouomont onvors lo Fffhror non soulonont 
1ncondit1onol, ma1s lo plus incond~itionnol (s.s. P• 11.) _ Par-mi los 
s.s. i1 ya doux groupos spociaux militairomont oquipos s colui qui 
o st i~t 1 tulo 11 Totohkopfs tandardo I~ qui OS t uno formation S .s • dos tinoo 
~ lo. garde dos camps do concentration, ot lo "Vorftlgunr; struppo:t 
for r.ia tion chargoo do r.11ssions 11 spoc1o.los 11 , des massaoros-, dos tortu·rcs, 
ate •• r •. 

Done. la s .s. ost uno oreanisation · para-milito.iro (avoc doux 
groupos □ilitairos) soi-disant d'olito pour la lutto cohtro 1 1onnom1 
intorrio ot pour l a protoztion :c,ors<?nnollo du· F\lhror. L 1adho·~:i.on· y 
est volonto.iro, mo.is on dovonant v9~on~o.1r0~ont un ~.s. ·nan, ~n · .. 
accopto d 1avanco ·10 plus strict dovoir d ' oxocutor oha~uo ordro , momQ 
1 1ordro do comme ttro lo piro crimo, ·aovant l oquol un . A. man pout-
8tro roculorait. Il pout 1 1ovitor on quittant la s.s. Cotto possi9111to 
ost Pius rostreinto choz les s.s. quo c"..lcz l os s . t. . La Gestapo rocruto s o 
no~brqs dans las forma tions s.s. · 

' • • • ""i • • •• -

4.· ' -wt:.-i:to-n s .s. 
. . . . . , , 

Cotto orgo.riis ~t~on fut crooo vc rs 1936 comma uno fornat ion 
tout a f o.1t- m1lita iro du part1 azi. La Jaf f on s . s . es t dovonuo 
uno arm6o sp6c1alo avo c s a proero a rtillorioa avia tion, t anks, otc ••• 
Ello ost indopondanto do l' a r moo mais subordonnoo au haut co 11 mando!J1ont. 
C' ost uno or50.ni sation pour l a 1rotoction du rofimo dun s tlo~ situations 
~ o.vos OU dosospo~oos .soit sur O cfuimp do. ba t a llo, so it _a f lfntor io u1~ 
up ys. L 1ndho s ion y ost volonta iro co nmo po ur l ass •• ot s . s . 

L 1obo1s sanco y os t collo do l o. s .s . · 
o.d, B. L' a ppa r oil civil do 1 1Et a t. 

1, La police. 

Do.ns l police 11 o. de s gents qui ne so nt p s encore nazi s , 



ma1s en genera l on peut di r e qua l a pol ioa ·est . ~n. mi:r jori te naz ifiee, 
et que la po lice pol i ti que, l a Gestapo, e s t···ex~ lus i v.emen_t oomposee 
des membres des S .s . ' · 

tes principes· qui dominant toutes los aciJions de l a police a lle-
ma nde sont les suivants : • .. :- ~·. · . 

~a) Frank a declare que le f a it que .. Himr1ler est en mama temps 
chef de toute la police a llemande et - des s.s. signi f !e que le travail 
de l a polio~ ne souffr~ra~s des tradit~one du ' dToit du passe, le 
droit n'etant pour ln po~ allemande a ucune cha~s e (Franki · P• 1). 

j • • 

' .. 
(~) ]!immler. a . c'.l~clare en 1936 qo.e le ·travai l pol i cier a ate 

commence _?ans' regard a u dro i t (Frank, P• 1). 

(c) H8hne, professe~r de dro~t et officier de S . S . a declare 
en meme te mps que le plus grand obstacle pour. 1~. tra vail do la police 
etaient les d;sposi tic;:ms . dh dro i-t ·sur_ ·l a · 1:rotection d ~individus. Ces 
dispositions etaient insuppor~ ables to~r a G~po~ on'les _ a 
ecarteos par l a suppress ion des droi s constitutionnels. Le ~azisme 
a libere la rolice de~_..£!}a tnE!s jurid :i.q ues •:et intr.bdu it un "nouveau 

. princ1pe 11 • Frank, p.-_ 2.r- .. . . .-· . . . . . 

_ (d) o.l,ter Bes,t, ac tu:eilement !U n istre a l le· and ~ - Co_penhasue 
a ecr1t da ns son livre sur l a police a lle mande, cite ci~haut, qua Ja 

.:'· police li llemande e st diri gee par las principes fond amentaux ,du N!?,Zisme, 
qui sont : (1) le peuple &$ t l a r~al1t' ~e .l a ~ie ~ uma in~ (Bes t P• 14), 
(2) au mP.1ntien -du peupla, ·11 faut sacrifier 1 1.individµ (Best P• 14), 
(3Y 'l a ·-volante- du Fllhrer. ·es·t une· 101 · sans d:la -'cir::_ .. tion.~ ·sous quelle forme 
cet.te vo"iont~ . ait ate ' exprimee, soit SQ.US l a fo.:rme d I une lo1 acri te 
ou d 'une. _orqonnance, ou d_'un or_dre concret ·(Be·st p ·. 21), etc ••• 

• o I ~ : • \ • 1 • 

:· ·' r:i?r~~t. a jout~·r q·ua .Best -~ ·dafengu I o·: !14.ro.:i:t" du peuple -ullemand 
d~exterminer ·l e s peuplos et les r a ces etrung~r 0~ . 

, ' . . . . ' . 

, '/- .. : . pone l a .t>ol~p e_ ~~.lotrin.nde se·· co npo~e des r.i0 li :b res volontaires aveic . 
· _ . . Le-.b.u-t- d€J· ·comha·ttrc l es criminals et specialemen t las 0 cr[dne1s politiques . aar tous las ~oy(ns, av e c uno ~eulo 1 imi te : l a re flex•ion . oqns c 5.e ~c i0 ~se 

e la Ge. s tapol Bes·t, p. 4 5.) .Le pol icier a llemand peut se : libe:rar de 
ce.t ·esclavat;e p r S R demission. . . . ·,· .. 

I •• 

2. L 10.dr.11n1stration civile, .. , 
. ·' , 

. Les pos1 tions i mportan tea dun s · l I appo. ro:tl d I et o.t ::10nt tonuos · 
pa r les l ~·zis; c 1est-a: -:dire quo l os .hauts foncti:,onnaires .du pa.rt! n azi 
s:ont en r.1o r:1e temps hauus foncti'onnaires do l 1Etnt , · mais cette un . -n 
personnello ds- l 1Eta t ot du pa:r'ti r .cfalisao do.ns o..o ·s positions .elt:f'v~es 
n I est ·pas encore -rea l i soo dans tout Ei°s . ·10 s po.s i t i o·ns inft}rieurcs de . 
l 1appn :i:'eil civi,l de i 1Etat. Il y 1;1 peut-@tra. des f o·nct~pnno.iras -ot dos 
agents oivils· qu;l. n e sont pa s . la.zi~. . Pour l e fonctionnairo at l 1agent 
civil ·l,_ordro du Fllhrer s a ns di'. t-_ncti~n _d·e lo. . fore, e st ·obligatoire 

·· tox-tualloment (He is ,11er., P• 138 ). LEJs d :l?oiy s d e l 'individu n on . amo. is 
~ne i mportance ossenti.olle ' pour ;:i. os foncflonnai r es . c.ivi ~- a ~r.mn s 

, .. (Maissnet:i, P• 139). Done l' ~dhos16n a ·· l. 1nppa r oil 9 i;~ l de ,lf.E~at 
os t yolontaire. , L 1o.gent et le fonctioru:ia ire qui ontr_a nt ,ot. ·· y ·r es tent, 
a c ceptorit d I exac~-t q:r ' chaque. ordre, c:r.1m1nol ~ du non; Ill;! .. ~o nt d 'fie cord 
au pre1.;lo.ble nvo,c · 10 criino', !ls-:• pe uve.nt - ovitor Cetta c_onso,qµonce . pa r 
l e ur da~is ~fon. · .. . • J 

· 3. La Justice. 
, . , 

Lo principo d 1indo ponda nce d os jugo s et otab li, mnis c' est urm 
apparonc e . Los jugos qu i sont nnzis sont obliges do r o s po c 4or l o~ 
dbcisionsdu par.ti o t dopuis l o 26 -.av ril 194 2 l e Fllliro r a l e " d r o it" 
d 1 1ntorvon1r dans l n just i ce llomando 'solon sa vol~ to. Lo _jugo pout · 
n turo llomont · ' vi t o r ·de-s ·c·rimos qui lui · sont ordon o~ s _' il qui t to l o : 
ao rvico. 11 on l a fn cult6 . Done l o j ge llo m nd q~i pa sse dos 
ju o o.nts cri . ino ls , l o ·fai ~ v olont i .ro r.10 nt . 

• II 
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4. L' a r moo. 

L 1a dhdsion l l' a r meo n' os t pa s volontR1re, rna is forcoe. Lo 
· codo milita. iro a llo mo.nd n 1i mposo pa s a u ~11lita i:ro une oboiss anco 

inconditionnolla, totalo at absolue , comt o par o~emplo lD sta t~t 
dos S.A. ot s .s . Il i Llposa a u milita iro uno oboissanco limitoo 
( vtitixr lo rapport do M. do Baor). 

La. r a ison do cotto differe nce ontro l 1obo1ssanco r.11lit a.1ro ot 
1 1oboipsanco dans l a s S.S. ot S.A. est probnblonant justifioo pa r la 
r.10fianc0 du nazis me onve:rs l'armoo. A1:ns1 · un soldat allomand peut 
rofuso:r .un ordro cr1m1nol.qu'un sup6:riour iui a donnc. 

CHA PITRE IV • 
. , 

I,es conclusions o t l a, so lu.tion pr~pogoo. 

A. Lo s conc).usions • . 

Ja laisso · -~ part l a question do H'itla r at de aon Gguvernemon t • 
ll est :¢.la~r ,que i •excuse da l'ordre du superieur n 1ost pa s possible ici 
En co qui c·oncerne l as mombres des d i versos formations naz1es, de 
1 1appa~o11 civil d 1Etat et de l'a.rmoo , on peut. faire · las conclusion~ 
suivantes L , 

1. Les nie mbres du· L. S .D,A.P.,·. des S ,A, - S .S. - Waffon S.S . • 
.Gestapo - ant d 1avance. o. cce to l a ros ons abtl i to · our l;execution 
do tous o:rdre·s meme · cr1m inols. Par eur adhos ion . forme le ot 
.volontdire ils ont mani~osto l our prqpr.e volonte orirn ino_lle, · ·Pour 
aux 11· n 1y a .a ucuno contrainte morale s ~1ls roqoivont un o~dro criminal. 
Ils so11t co-au teurs parco qua le C_!'1mo e st voulu pa r aux- me mos on . 
accord avec lo su~riour. La situation jur!aique de ces - Aller.1ands 
ost si rrfil a iro a c0 lo do ceux q·u1 devionnont volontairomont me mbre 

.d 1un gang criminal. Los crime a qui lour sent ordonnos et oxocutes par 
aux sont lours propros crimosl 

2 • . :L'os agents et fonctionna-ir0s do 1 'appo. roi l civi 1 - po 11c1e r', 
· a dmfriistratif a t judic ia ire - do l 'Eta t a lloma,nd qui no · sont pas - do 

lour volomto . - on me'me tamps membros do s organis a tions et forma tions 
nnz1os onumoroos sub, 1. portent 0ux a ussi l o. rosponsabilito do lours 
crimes comm1s sur 1 1ordro d'un suporieur. Co.r ils font lour service 
volonto.iro ment ot 11s pouvont do r:iissionnor. Uno domission peut 
natur0llomont avoir pour oux dos consoquoncos materiellos groves. Lo 
dangor de cos consoquoncos no .pout po. s constituor un ot ri. t do dotrosse 
ou do nocossito vi s -a-v i s dos · crinos odioux {'0 infatnousli a d1t l e Lord 
Chanc o l ,- or l o 10 ma rs 1943) 1 do s9rto quo 1 1or.dro suporiour pourr o.it 
excuser tels crimes. Ua is ll. 1 1agent ou au fonctionnairo d'Et o. t ou 
a. u juco·· q ui ont rofuso d ' adhoror a u po.rt1 naz1 ot sos for nations, un 
coura ge no pout .pas 8tro donio. C 1ost lo s i gno d 1 un oto.t □oro. l diff6-
ront d o colu1 d 1 un naz1. Ici l o. proso~1ption d 1un accord pronlablo o.voc 

-los crimes no sorai t pus justifioo. Pa r consoquont un ng ont, fonct1pn... ' 
na iro ou jugo non-no.z1 qui a co r.imis un cri r.10 do guorro sur l 1ordro dµ 
suporiour dovra!t &tro a utoriso do so dofondro pa r 1 1oxcuso do l'ordro 
du supo~iour a condition qu '11° puisso prouvor qu '11 R co mmis l o crimb 
d o.ns 1 1ota t d 1uno contra1nto vra1m0nt irrcs is~iblo (p, ox. : sous la 
mona co do mort soit contra lui-~8mo soit contra ~a fami llo). La Cour 

·compotonto docidoro. s a lon l os circonstancos concr~tos do .cha quo ca s. 
Il ost ;l r;1 poss ibl0 do l os conna :t'tro c t do l os ~numo r o r c;l 1avunco. On 
pout tro uvo :r do. ns l a juris prudence do chnquo pny s un a ssoz g r a nd nombro 
do procqdonts qu i po urrni ont so rvir do GUido . . 

3• Lo r10 ,1bro dos forc es a r moo s ·n 1ost pas on gcfnora l un volont o.1ro . 
Il ost oblic o do s orv i r. Do s on adhesion o. ux forcos a r r.1oos on · no po ut 
r1 on conclure n 1 1ega r d de son ·eto.t mora l. Il es t oblige d'obeir 
• 1 1o r dre, Mo.is d 1aµ t re pa rt il e s t protege contra l' ob6issance a 
1 1or dr e cr1 ninol pnr l n disposition du Coda Pcino.l Mi li t o. ire c itee 
duns l e r a pport de 1. de Bo.er. S 111 obe1t l ' o r dre criminal, 11 es t 
mer.ie puni s so.ble . L1excuse de 1 1ord r a superieur ne jo ue pas en r~nc i pe. 
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1ra is Si un m1lita 1re non-nuzi est force 
de son superieur sous la menace de mort "'t , ere 1nvo uee s 111 prouve lu contrainte 
decidern co r.me dans les cas sub. 2. 

de commettre un cri me par 1 1ordre 
i mmediate, l 1exc use po urra1t 
irresistible. La Cour competente 

Enfin pour eviter tout r.ialentendu je tiens souligner (f Ue : 

(a) les crimes commis sans l'ordre soit par les Nnzis soit 
par les non- razis son€ en dehors demon r apport; 

(b) 1 1adhesion volontaire a u ~arti nazi et ses for□ations est un 
indicateur objectif d 1 un eta t moral (subjectif), nmis rien de plus. 

B. La solltion propose~. 

Demon rapport et de ses conclus1onn 
du probl~me : l a solution s uivante 

excuse · 

(1) Absolument : 

(a) 

(b) 

si le criminal a ccuse etait membre du N. S~D.A.P. - S.A. • 
s.s .... Gestapo - \ ·affen s .s . sans dist i nction du degrp de 
son crime, sans distinction si 1 1accus~ a commis ce crime 
comma membre d I une unite nazie ou cor.1ri10 m,s i . bre de l I ap pare 11 
d 1eta t politique, ndr.1 inistratif, jud i ci i:..·0 ou co mr.1e membre 
des for .mtions nrme~ . 

si le crime co mmis par un non-Nazi 6 r.1• .... -c odieux ("infamous"). 
(11) Re0ativement , 

si le criminal accuse, n 1etant pas de so. volonte mer.i bre d 1une 
orGnnis ntion enumeree ci-des sus, a commis un cri~e de guorre 
non-odieux dans 1 1eta t de contralnte irres istible creee 1 

par l'ordre criminal du superfeu r. 

, Up tel ncc~se peu~fa ire va loir cette excuse e t c 1est l a Gour 
competehte qui decidera salon des circonstances concretes si l'ordre 
du suparieu!' est OU non dans Ce· cas la un fai t jus t~.fica tif • 

--------------

f 
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SUPERIOR ORDER • 
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116., Eaton Squara ., S ,W. 1. 

1tth April,,-1 943 . 

The answers ,1hich I have received up-to-da te re f lect a s reat 
v arie t y of views. 

1. First of all I would like to re mind the l'Y1 e mbers that it was under
stood., at the r11eeting o f ia.rch 15th that a. dis cuss ion would lead nouhere 
if we did not all decide to approach the subject from the same anc le : 
at our first meeting the ma jority decided that I wow.a. ·drafi ~proposa l 
based on the idea that Superior Order is a defence., a rrl that I would 
then try and state the exceptions, ioeTthe particular cases in which 
it is not a defence. 

This I did1t 
At the end of our second meeting , after a long discussion., it 

see med to appear that the Co 1ission now felt tha t S uperior Order 
is never a defence. -

I then v,rote my letter of April 8t h drawinr• your attention to 
the consequences which this last view would im,olve. 

In th i s pa per I am dividinc t he opinion of the members into : 
I. Those v1ho feel that Superior Order is a de f ence., but that 
- there are exceptions to tha t rule; -

Jl.• Those Vlho feel that 1 t is n:)t. a de f ence., but who al low 
exceptions to tha t principle ·; and 

JII. Tho so 1ho _fe e l tha "t Supe:."_ior Order ls never a dsfe~. 1 for 
v,ar crimes c 

2. Several Me mbers have expressed the i d.ea tha t the admission cf the 
de f ence should be lef·b entirely to the Ccur•t. All Cou1•ts have the povrnr 
to decide whether a defence is a •good one or not, and by saying that tho 
de cision on the princ:tplo should be left to t he Court we are not contribu-
ting to s~lve the question. Moreover if each individual court is left 
to decide this que::i tion of principle, many d:i.ffe :C'1:mt conflic tlng solutions 
wi 11 be gi v0n to 1 t., v1he r eas unity is the ai r we should have 1n viow • 

The Cor,1miasion will of course confor:im to the c.ecision of its 
ma jority, but I would '!.ike to point out tl1n t nh a t , e a re pre c i sely 
expec tad to do, is to stat e some le sal principles v, h i ch., if t hey vrnre 
interna tiona lly a greed upon, v10uld So.l.1 ve as a ,uicle to the Courts, so 
tha t the jurisprudence of the- tfour1::s .ro ii"Icf" r·e a ··h sor.10 so re ·of harmony 
1n respect of Superior Ordero 

3. The third point I would like to make is tha.t opinions suc}:l ~:s : 
11 In r e spect of wa r cr ime s •••••• , otc , 11 (a ll of whi ch are heinous and 

r evolting ) 11 S upe rior Orde r s ha 11 be a defence exce t ,.. . • in t he 
c a se of a hei nous or r evoltin[ crim~11 ., · oe m to me to include a 

cohtrad iction. I f t here is none., wo ul d t ho pro pos e rs plea se make a 
concrete discrimina tion betueen the cri t1 es vh ich a :r:•0 11 revolting " am those 
t ha t a r e not. 

4 . Fin<- lly vre have Mr. Latey 1 s pro posal 1hich I ass ume to bo : 
( a ) SUPERIOR ORDER is - a nd ca n never bo " a defa ce, 
(b ) on the other hand n o should r ev i se a nd r estrict our list o f v,a r 

crime s , s o t ha t i t include s onl . a fe ,, o f t he ~heino us a nd 
ma jor crime s. 
This proposa l certainly des erves c ons idera tion. In view of its 

discussion ., perhap .1r o Latey v1i ll s e l ec t fr om our lis t those part:tcula·:r 
majo r rrn. r cri me s which he has in vi ev1 0 

5 . Should a n of t he ":Iembo r s v1i sh , either to r e i se t he ir o ·m opinio , 
or to pr opos e amendments to an of t ho a .. c l os,:3d propo a. i s , I JWill bo cra t ef 
i f t he y 11 11 do so efo r e SATURD _ , 24th i no t a nt · 

I •, ish to t hu nk t he emb rs wh ia o cont:ribut e , for t he ir 
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kihd collaboration. 

, 
I. MEMBERS 'H HO FEEL THAT SUPERIOR ORDER ~3 A DE~!CEJ BUT THAT THERE 

ARE E DEPrIONS To'flIA'l1 RJL.ti;, - ·-- ·----------------
IT IS PRO POSED : 

that, 1n respect of war crimes, the list of v1hich has boen previously 
adopted, 

SUPERIOR ORDER shall be considered as a defence, except , 

CHAIRMAN ts (a) 
SUGGESTION : 

; .• ~-1~. R.OLIN I s 
. s'tJ'tm"gSTION : 

or (b) 

or (c) 

(a) 
or (b) 
o~(c) 

when the act charged was in excess of ... or not 
covered by - the order given, 
when the person who executed the order was in such a 
position that he had the time and the -opportunity to 
question its lav, fulness and to exercise some 
discre,ion as to its execution, 
when the person who executed the order was at th:! 
time, or after~ards became, a member of an organisa
tion instituted with a view to the commission of such 
acts as are considered heinous by the majority of 
the civil i sed nation~. 

( like tho Chai rmnn 's suggest, ion), 
(like the Chairman's sug5estion), 
when the accused person has beer. ordered to commit the 
crime in his capacity of member of an organisation 
of which he has be~ome or remained a me mber knowing 
tha·b this membership implied the execution of criminal 

· orders, 
or(d) when the act charged Y/aS of a heinou,s nature. 

DR, LEHMAlT T t S ( a ) 
SUGG~STrorr--; o~{b) 

.. -
or(c) 

CZECH SUGGESTION 
No.·2: 

(like the Chairmunts suggestion), 
when the accused knew or must be presumed to have 
known that the order had for its object or related to 
the committing of a crim3, or an obvious and flagrant 
breach of the laws of war~ 
when the accused executed tho order in his capacity 
as a. member of a n orc;anisation of which he had become 
or remained a me11 be r know1?¥; that such membership 
implied the execution of or•lers having for their 
object or 111e la. til"l[; to the co mri1i tting of crimes. 

In order to make bhe Czech propos a l (signed by Messrs 
BENES.? CISAR, ECER arrl SLAVIC) fit in with the general 
frame, the Chairman :las redi'nfted part of it in the 
follov1ing way : 
- Yhen the accused executed the order in a state of 

irresistible co mpulsion; such compulsion however 
cannot be said to have existed: 

( 1) y1hen the crime was of a revel ting na tul"e, 
or (2) VJhen the person who executed the order was o.t 

· the time or a fterwards becnmo a ne uber of an 
organisation., the me mbership of v1b ich he must ha ve 
known to i r. ply the duty tt'o ox.acute criminal orders. 

LORD MAUGHA' 1 ' S (n) in the ca se of Generals and those of a superior l"ank., 
SUGGESTION : or(b) (lie the case (a) of tho Cho.i r 1anrs suggestion), 

-~ or(c) (li e the ca se (b) of tho Chai r r.1a.n 1s sum;estion). 
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( 1) who n t he inte llectual deve lopmont of the person who 
received the order and oxoouted it justifies the 
presu ption that he fully understood the crimiml 
purport of 1t and a13reei1.with :i.t ·and voluntarily 
ob~yed 1t, - · . . 

or{2) vJhen a g_e;nerul ord~r 1s civ-en and :~he d0tails of its 
·· ·· execution are left to the parson rrho performs the act, 

or ( 3) when the a.c-t v1hich constitutes thi:, c:::-1r.1e wus in 
excess of - or not covered by - the order given, . 

. or(4} _ when the pe~"'son who ·wtec1:1,~~d tho order -wa--s-· 1n such 
.. . . '_ : .. a poait,.on · the.t he haa · the time and the ':)pportunity_ 

to question its lawfulness nnd . to exero·i~•(;J_.some . .. •· 
1: : : dis·cre t ion a·s to 1 ts execu t 10°n, · · : 

or(5) whon tho accused person ha~ _been . ordored to commit 
the crime 1n his -capacity of member of an organisa
tion of Hhi'Jh he has becomo or re r.mined a roomber. 
knovd.ng that this ma_mbor.s:h 1.-p · i mplied··. thf) execut~,on 
pf criminal ordo~s. · 

DR. WINKEL rs (u) 
SUGGESTION: or(b) 

(like the case (c) of Mr. Rol'1ri 1s· ·sui;igostion), 
··1hen the act charged was a war cr1me, unless 
committod under ccerci~no 

DR, de MOOR'S (a) 
~UGGESTtop: 

'1h0n tho A:!:1s sL1.bo:r:l:tnate 19 ~onside1•0d to be aware 
t. at the order concerned a common or a war crime, 

or(b) 

if the subordinate is do'tn.., his ~ ervice voluntarily, 
t.hat rr~ans : if r~ is o~ if he has been a member of 
the N.S ,. D.AoPr .; of t :ie SuAo:, of the S,So, of tho 
Gestapo or of the WQffon s~s., 
every Axis s nbordin t 0 _., \ b.o is not a member of those 
Nazi formntions ~ :!.s o. lso co:n.9idor0d tc, btj aware that 
t e order conoorned a ccmr.10n or a ·1a'!.' crime, but that 
he even th0:1 can ai:-peaj ·i:;o tho plo t:. nf superior or(\er 
1n oo f f Y.' a.:i he can pr121,·o tha t ht1 c,c; mm!ttod the crime 
in o. state of irre5ist1ble -Jc 1r.~ml13ione 

MR. S .N. GHOSE 
SUGGESTION :-

(a) r1hcn the charges brour;hi.i as;:J.irwt an accus et a rc • 
cons1Jo:,:tod h c inouo b :, .. '.;hi:) n:a jor~ty of the clvi 11sad 

II. 

or{b) 
or(c) 
or· (d) 

n:1i ions. 
(lilrr:J ~use (a) of the Chn.ir-r~an's sug gestion), 
(like case (b) cf the Cha:,.r1,a~1 1 s sv.geoa tion), 

v;·ne n the pe ::.•Pcn wl:~ '3xo,:u·':,8c". 'the Cl"cleX' ms at ths time, 
uT- atterwcrds b0camo a ~e~Lor of an organisation 
associat:!.on with which implied the execution or 
cor:1miss ion of heinous acts or orders• 

IT I PRO POSED : 

that in respect of war 
adop!ed 11 

c:rimei:· ~ tho list of Vl h ich haf:i be en previously 

MR.VERNON 
GATTfEts 
SUGGESTION: 

I 

J; . MAT 1 IEU ' S 
SUGGESTION :· 

SUPERIOR OR-ER sh J.l ,!lot °ri <'-1 an a1.:) sollJ.'je do fon ce : 

Tho Court may a cquit tho a ccu~od per~nn or mitigate 
the runishrmmt i mpo~oc! \'Jho r '..;ho c1:,:,c u t a.ncos attending 
the ca r:ryir.u out o:t th o!'dor ::.:i:i que stion wore a uch us 
in tho op~nion of tho Court justify such acquittnl or 
mitig ti.on, 

SUPERIOfi RDBR !:i ll '.7.i no t bo ,;c m; .du;,, H1 :·.::i 'l do fo nco a r 

' j 



However, tho Courts may take 1nto account the amount of 
discr1 mino.tion and discretion tho person v,ho executed the 
order was in a posi tio:r:i to oxercise o.s to such 0xoc ution. 

• 
p 

'III. MEMBERS WH O FEEL THA~SUPERIOR ORDER I S NEVER A DEFENCE FOR WAR CRIMEE 

CZECH SUGGESTION {Mesa~s. BENES, CISAR, ECER and SLAVIC) Noo l I • 

MR. LATEY~a 
$UGGESTIOlf I 

\ .. . 

· . . . 

. . ·. 

· .. . •. 

SUPERIOR ORDER 1:=i n0t a defe·nc.o 11 -
I strongly u:t1 g e that we vary care.fulJ;y ~evise our 
list of wa r cri me s ~nd mako it a principle that to 
cho.rgea of ::.JUch Wa't' Crimes SUPERIOR ORDER shall 1n 

O DE l"ENCE • . 

-..-,-------,=------

l 

. . ~. 
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LO DO I TER lATIO AL ASSE 11B LY 

COMMI SS ION r. FOR Q.UES TIO 3 CONC ... m NED HTH THE' LI -UIDATION OF THE WAR 

"PRELI' I ARY RE PORT ON THE PLEA OF SU PERIOR ORDER 

( by Dr • J • M ~ de MOOR ) 

The proble~ of the plea of superior order h a s two special aspects s 

L. JUS CONSTITUTUM o 

The Sub-Committee on tho Defence of Superior Order of the Cambridge 
Committee concerned with crimes against international public order 
cons.idered esl?ecta .lly the u·ju~ constitutum0 0• 

They:· sent a questionnaire to nll the members of the Committee, and 
received many answers~ 

Unfortunately the Report of tha t Sub-Comm~. i;t0e has not yet been 
finished, and I hRve no right to publish the a n~we r 3, with the exception 
o f two of them, viz. those of -Dro de Baer ~nd of myself. 

Therefore to this short introduction I join: 

(a) the q.ues t ionnaire, 
·(b) the ansyters of Dl:!,, de Baer, 
·(-c-) ·· · the a na~ers of myself .. 

! • • ' 

As Jc\ result .9f the jo i nt answers on the questionnaire it can be said 
that genEJri:rlly s·peaking the existing .national re gu:J._a tions are ·f a irly 
s a tisfactory • . T.he juqge s have a grea t --dea:l of liberty on this point, and 
in my opinion, if-~ ge ne r a l princ ~plo is given fpr the jurisdiction by 
the Inte:t,1_n!lti?na~ _ _Qr_:l,m:l.nai Court -, the Na tiona l Courts will follow re adily. 

. . . 
II. JUS cotts·TITU~ DHM) 

. . . 
It will ·be.· naoessary for t he new Inte rna tiona l C"'.'iminal Court to 

g1 ve some gene ral r~J.es on t he Defcn~e nf Superior Orders. . , 
But I think t hat these 9L,.gl:1j to b e no t t oo st'.l:'iot, and not too 

much elaborated, ~heraa s its dotails w1 ll be ax ?ressod 1~ a natural way 
in the jurisprudenco o"f µ.he Court o . . · 

.· -:Two goneral pr:i..nci.ples wi.11 bo sufficient : 
(aj , Tho dofonco of superior ardo rs will not be_ reo6gnisod whero 

tho pe~petrator ~as· awaro , ·or could bo awaro, t ha t hi~ 'dodd .was infamo us. 
("b ) ·.Tho prosocut.1, shall include not only tho h1gh '"' pla ced ind i vi

duals who inspired a nd diroc-+jod tho cr:i..me~ ., i:mt also those who have 
organised the m an~ t aknn a r esponsible part in carrying thorn out, 

' 
Thos o ·· principlos hayo of c ourse to b o olaboru t od , b1.;. t they my bq 

useful as a basis f or a p~oliminary discussior.o 

For tho other points I r.ofor to tho appondi cos . · 

.i_EE' DI~_!_.2. 

I NTERHAT:i:O 1AL UO.-1I.USoION FOR PENAL RE GO STRlJ.£TJON AllD DEVELOPMENT .. ___ _ 
Sub -C ammi t~·oo on tho D<2.[~~~<? -~_f___2J.;,o:c ior Or::!o:rs . 
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COMMISSION I. FOR QUESTIO S CONC . ..: RNED WITH TI-IE. LIQUIDATION OF TI-IE WAR 

. "PRELI ·r ARY REPORT ON THE PLEA OF SUPERIOR ORDER 

(by Dr.J.M de MOOR) 

The proble~ of the plea of superior order has two special aspects s 

L. JUS CONSTITUTUM & 

The Sub-Cpmmitte~ on the Dofence of Superior Order of the Cambridge 
Comnµbteff concerned with ·cri~es against international public order 
considered e~~ecia .lly the "ju~ constitutu~•~ 

They:·sent a questionnaire to nll the members of the Committee, and 
received many answerso 

Unfortunately the Report of that Sub-Comm~_i;t0e has not yet been 
finished, and I hRva no right to publish the an~we r a, with the exception 
of two of them, viz. those of -Dre do Baer &nd of myself. 

Therefore to this short introduction I join_: 

(a) the questionnaire, 
(b) the ans~ers of Dr$ de Baer, 
-(-c-) ·· the anawers of myself., 

As a result _c;,f the j.oint answers on the questionnaire it can ba said 
that gene-ro:lly s·peak1ng the existing .:t;1at-1ona.l reg_u:)..ations are -·fairly 
satisfactory. .'I'-h~. j up.gas have a grea t --deo:l of liberty on this point., and 
in my op1n~on, if a general prlnc~pl-e is given f_<:;>r the jurisdiction by 
the Intor_nutiomq __ Qr.im:tnai Court -, the National Courts will follow readily • . ., . . . 

II. JUS CO!is°TITUBNDUM, 
. . . 

It will ·be- ·:necessary for tha ·new Inte rn -c:i..ona 1 Crimina'i Court to 
gJve some gano ral rt:J.eis on the Defcnae nf S.uperior Orders. , 

But I think that these png~:!:. to bo not too str1c1t, ~nd not'. too 
much elaboratod, ~he~aas its dotails w!ll be OX?~essed in a natural way 
in the jurisprudenco of the_ Court o · _ . 

: .:Two goneral pr:i.nc:tpl0a wi.11 be stiffic:tont : 
(aJ, Tho dofonco of superior ordors will not be_ rec6g:n1sod· whero 

tho parp,et:rator was· awaro 1 ·or couJ,d bo awa ro, tha t his 'dodd was infamous• 
(b) ·.Tho proseouhl, shall include :r.ot only tho ·h1gh ,-, piaced indivi

duals who inspired and diroc~od tho ~r:i.m0:=i ., rmt also iihoso who have 
organised 1;hom and t aknn n ros ponsiblo part in carrying· thorn out• 

; l . 

Tho s o ·· principles hayo of courso to bo olabora tod, bl:..t thoy mny bq 
useful as a basis for a p~olimlna ry discussiono · 

For tho otho:r• ~o1nts I rofor to tho appondicos. · 

~ fEi Df~_!,2. 
INTERNAT:ZO. AL U0. '11.IT S ION FOR PENP.T1 -~co l '. TRC!£TI.QJLA m DEY~LOPMENT 

cm TTEE CONCERNED VIITH CRIM&S AGAI?IST I I'l'FR1 fl.TIO' (\L P u:r1IC OR'0Ef -------···----- ------ .... .._ ____ _______ __ 
S ub -C o mmi ~:_oo on tho Dofonco _ C'~J.por ior Or:i£r~. 
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Doa. r fombor, 

It will bo of er a t a ssistanco to t ho ub-Com itt oo if you will 
bo_· good enough :to propa ro a stntomont as to t ho po s ition of tho l aw of 
your country on t ho follo wing que s tions : 

, • • • • • • • - • 0 ~ • 0 
o4 

( 1) to what cxtont doo s t ho crim~ na l l aw cf you:r country r 0oogn1so tho 
ploa of suporior 011d0rs a s o. ju.s r.~_fic a tion for illega l a cts? 

(2) to wha t oxtont, i f a ny , doos your rr.ilitury l a i diffe r in this 
rospoct f rom tho'- gono ral crimi na l l aw of your country? 

(3) wha t qua l i fic a tions , if a ny, with roforonco to tho l _a wfulno s s of 
sup~rior orders, dooa tho l a w of your country rocogniso with 
rogard to tho duty of tho soldior to oboy tho orders of suporior 
officers? 

(4). is thoro a ny 1-nformatio·n a:v a.ilablo with rega rd to tho pra ctico, 
during tho first World War, df tho milita ry courts of your 
country with rospoct to ·t:10 plea cf superior ordors-·put forw a rd 
by momb ors of ene my a rmed forc es a c cused of a wa r crim?? 

I ' 

Yours s inco :rn ly, 

J. ~. do MOOR. 

APPENDIX II o 

I NTERNATIO ~AL con nss ION FOR PE. AL REC 01 STRUCTION AND DEVELOPMENT 

COMMITTEE CONCERNED WITH CRIMES AGAI NS T I NTERNATIONAL PUBLIC ORDER 

Sub-Commi ttoo on tho Dofonco of Superior or.90~ 

I. ·To. whn.t extant doos tho crimina l l aw of you:IJ countq roco~niso 
.. : · .tho p;I.01:.....of supo_rior orLlors a s a justifica tion for lloga aci·s? 

In tho Bolgian criminal l n.w tho gono r nl principle on tho mnttor 
is sta tad in art• 70 and 71 of tho Pena l Coda v;h ich ara1. worded as followw : 

uArticlo 70. Il !4 1y , n pa s d iinf:r:_"a ?t i on lo:c:qquo l q_ f a i .t otE}it . . 
o r c.onnc po. r l a l ol o·G co , .. ·1.-~~: o par l 1autorito." 

Thora 1s of courso no d1 fftcul ~y whon t~~ act was allowed by l aw , 
a.nd ordor9d hy tho nuthori tio i:i o Tho difficulty b egins , whon ono must 
mako a choico botwo on obeying 'Gho l o.w nr.d oboy:tng tho · uutho r itios u:nd 
for privnto parsons tho {)Onor a l ~•ulo i _s tha t whon sunh a choico mus t bo 
mo.do it is tho l aw tha t rr. ·...1.st _b <i · ohoyo4 o But for po rson8 who by their 
position ha vo o. dut·y t 9 oboy- ·t hei r s ;;lparlor.? s uch con6. uc t 1s not a l ways 
practionblo • Tho _rule s by_ wh i ch thoy u:ro t o bo gov,o:r: nq¢l in s ltlch a 
caso aro tho follo w~.ng -: ;. . . · . . 

~ ; . 
Tho s on t df · tho: ma t tci ~ of s uporic r ord~ r R i s in a~to 66, section 3 

of tho Pona l Coda : a c cordi n g to thi s provision ~ho p (1 r ~0.a who gi v os a n 
ordo :;:, to com.mi t a n offbn~o i:-i pa rtnor 1n thp offo ~qo s 

11 soron~ punis comma a l!.'!i o1.;.1•:1 d ' un c r i mo ou d 1un dolit : ....... co ux qui, 
11 pa r ••••••••• abt;.3 cl. 1a. uto r·i t o ou do fio uvo i r •••••••• n uront di,roct omont 
11 provoquo n c o c~i rr.c OU Cl 00 dolito 1 

so tiha t tho pa rson in whom r,ho i J.lc g~ l 01•do r o:r·.:. gir,a 'L ad is punishable 
in tho S fa inO way ns tho por s'Jn who oxoc '...l i; od t ho 01•d o·1 :, 

Tho r a 1s ho\'o vor no 11.nbi l i ty unlos s t ho orimo rn. s cor rr.i t to d or 
a t l oo.st a tto t1 ptod . 1 o r covor t ho pa r s on who gave t ho oro.o r i s not l:t q l o 
unl e ss ho ha.d in v,.o , t r ,.u s pocific crimo wh:tch wD.s , i n fnc t, comnit:.od ; 
not only mus t tho _orde r r ofor t o t ho spoc io s of cr imo 'hich wa.s , :!.1 f c t . 
commi tt od ( so t ha t o. po r s on 01•doring a t ho ft \'11 11 not ':-,v J.l n b:J.o f 0 .L· ", · 
mu •d or wh ich mi ght nvo b oo n c o mi t t od on th t 000a~ i c~. like 1 0 ~ , a r son 
who ga.vc tho orde r to I<?.i sop nnothor wo ul d not ho n i;.> ' t;D r ! ·1 tho 01•i mo 

., 
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if th victim had b1 on st bbod ) , butt o pa rson whd 
(of murd r for instance r mus t ·huvo wi llod t ho d th 
a rson ,~oso don t h w. s int ndod. 'E• G• • 6ivos 

ki 11 X. ; whilst do ing t M.s Bo kill::i Y. ; Ao ·Ji 11 n.ot 
tho douth of J.) · · 

5 vo t ho orde r 
of tho s pacific 
" tho ordo r to 
bo lio.blo for 

Friom th i s follows t hn t tho o:r-d0,:, us t ha vo b oo.n a spocinl 
ardo r (o . g . t ·o k ill asp cif,c i nr:1.ivid tml ) a nd thc.t, as a r_ulo., a 
gonoral 01~ dor (o~ g • to klll \I n~rbody•:) would not bo c onstrue d a s 
crimina lk. 

A s upo r i or orde r is, in ~cir.a inB t ar.cos, a form of compulsion 
or coerc i on~ As to coe rc ion t ho Bo l g l an l aw provide s : 

"A:.r-t iclo · 71. Il n 'Y a pa3 d: infraction lors a·uo 1 'ace uso ou lo provonu 
II . ' " ' ,._- 1 11 I ••·•••····• a oto contr in~ pa r u1D force u 1 quol o n a pu 
II ro S 1 St Cr• II . 

In othe r v,orcls thoro cnn bo no offonco oommi tt od whon tho ag ent 
actocl und r such compuls i on t hat ho wa s unable to rosisb. . Tho question 
of know~ng whothor tho qo m:ml nion vm s suf1'iQ1ontly serious 1s n ma tter 
of fact which must in ouch po.r•~ t('"u J.ar caso bo ddcidod by tho court : 
liability shn ll bo incur red t:1.nloss co mpul :=; ion vms of such a no. turo that 
rosis •:;anco was- hl,.:"1a:1ly imposxi"blo. Coorcion can of coL1.rso b o o1 thor 
physical or moral. Moral coorcior. ca n bo oxor0isod by tho f a c~ of n 
sup rior g iving nh orddr to a subord~nn t o : if t ho offcn~or gtvos . 
cvidonco thnt ho acted only upon ·an o:r;1c. c:-'.' of his ":'); .! iors., for mat tors 
which · llrnro with\n i:;heir sphare of a uthcrity , and f:-i:i:• wl'lich they had power 
to g ive him · orders, a r.d his d\.:\ti y was to 1)bt:ly, 2n~.,.::_t:10~~ who ho.ve ~r~~red 
the act will bo pu"!l:..shabJ.e, nnd the perscn who ex ecuted. tlie orcler c nn~ 
be punished·o This princlple is S·t n. ted in a-:::•t o 152 a nd following, .. and 
in arto 260 of t h e P~na l Codee 

Ar•tlclo 152 p:rovides that ·: 
"Si ' liTric~Ipe~U:tt'tJ:'16 qu 1il a a-gi par o rdre da son supeTieur 

_ : 1 11 pour de~~ objets ·du r es sort do cel;;.5.-,cl et sur• ·113squals 11 l n1 
lle'ta:l:-t du' obeiasance hierarchique, l6S peinss port~es pa r les 
11 a·rt1c ;t.'es pre·cedents seront app lica blos seulement o. ux superieurs 
"q u:t ri ur-ont. donno l 'ordre., 11 

11 Al"t:lcle 260 • . _Lorsq11 1un fonc ':i :tonn'- ire ou o fficie r J'.'' . .tb lic., un 
"aepos!ta :1 J. 1Ei OU 1:.g 0ci<,; de la force publique a ura or <--or.,ne OU 
U f a i t quelq '8 a. eta conyra i:::-e ll une loi OU. 0. un nrre te royal, 
0 s '11 justifie qu'~-1 a ag i t:, ll. r ordre de s0s su'i:)Fi _J.eurs, pour· 
11 des op je_ts . d'..t 1108sor·i; de ce_u..x -ci et ::i.G.r ) esqu.E.: J a i 1- ~EJ!J.!:' . 
11 eta it · dQ une ob~l::lsance h:t t1rn~ch:!.q~e.~ i'.i. scr~ e.,:~mpt,~·-de · · 
01a pe:t.no, elle ne sE1:.."n , ce1.n a co cas , a;>pliqnee Ci.U·:~!X~ · ·· 
11 superieurs qui n ::•.:.r:.;·1t dcr.nfi l 'o ~"'d rt:ia 1' -

From this follr)Vls tha t, a c~o:,:,d ·:.:a g to o:r-0. ir.. ~y B6~.gian c:r1 m1nal 
l aw, a ny pubJ.ic offir, e r or ~iv 1.J. serv ".1i '..i or s o] c'\1er• w: n dqsR nn a ct 

\ which is contrary; to J ,,w cannot e pt:n.i 3hed if he can prove !;bat he 
a cted o:R superior o-rder ., pr0vid9 · tha tt;he a ct wh:tch .was or.do:i..,ed w.as 
(1) o:ne which wo.s · w::.thin -~ho fJeJd of compfltanc0 nf° t he ~L,porio:r who 
gave the o.,..dar, nn ::1 ( ~: c ne ;';.n :,a s pee t o f v,h :tch t ho . pa r· ::011 who ca rried 
out the order hnd t ho d u'l,y to ooay ~ · . 

It bas been held by _the Bo~g i ~ Cou_t of Errors (Cn sq ntion belge 
27.7.1891~ Paso 1 891, vol I, pa 228 ) t ha b 1: i-i:'.. s o.1v;;1c} 0 C078!'S a n!, . 
:i.lle aJ. · o.o,t vi1hethor it b f3 a t .r.er.p"l f.: .J . a m:~~;ci.o:-r":?anour or 0v Rn a fel° ony,. 
provided the other , require ~e nts of n ~~iclo 2~0 re ~ulfi~l0d 0 

The pl':l..ncip .0 of t: 0 non" 1 . . '.ab .!. l i t y of' th9 1 :~o -r io ~- wh') ha s. 
carried out a · s~:. 0rlo r o uex• ha i:i ~ht:..s b o0 n 0x-i;ond o t o i .- a 0.,.-: l:;1•0 .e limit 
by Be l g ian -ju'r is-p r da nc e :i:n practic e ., tho ulg:ta.n C0 1J. t; :.:i have;mavel' 
boen ca lled upon to d ·~ido i11 a cnso \, era a ho inoL1.ri folo! .y h ·' d bo on . 
comm: tted, and it . A rc p:v donbtful ~he thor; in su~h a case , the ruling of 
t ho Cour ~1 0 Cas s u tion wo t:..ld bo upho lei, . •. 

( ~Be The peraon who has com it tod. a n a ct c on'~ r nry to :i. w mus t., 
in soma co.sos, afto hu\· :i.ng obo od h:i.s superior .• d nourwo tho f ct to tho 
compotont a uthor1 t 1,1s , o 1;· o r •li s o h::i mny a l J l d porc:i on 11 li b l e for 
t ho offence ·1h1ch •:; · _ 5 ;i b ordc,r co mi tto • ) 

Confli ts o f · ,t m y of course ri s e in so e (, f t, oso ca':lcR , 
ut t ho Pona l Cod 1· •.~ t or d f ine no:i: co n j_ or. conl' l-~.:.: 1, f d .l , ' 9 

s uc.l • 
X Y. 

X 
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To who. t exto~t.J!_~ . doe~_your military l nw diffor in t his 
r es poct from £'h o go!1or o.1cr i ntno.11 .w of your country ? 

{a) Th ero 1s no f undamont o. l d ifforonco bdwoo n tho milita ry l a w 
(Coda Poi:1al Miiit a. iro ) o.nd tho e; onora l cri mina l l a v. If anything , too 
m~lito.ry l o.w more spoci fi co.lly upholds tho duty of tho sold1or to 
obe y the ordors of his supo:rior officer, ~~ ov1ded tho ord0r is ono 
which concerns a mil i t n r y sorv1co.. In t h is rospoct, a.rt. 28 of tho 
ilitn ry Ponal Coda prov ldos ~ 

"Lo milita i:ro qui rofusoro. d •oboir n u."< ordros do son suporiour 
11 ou s fabstiondro. a dessoin do l a s oxocutor; lors(Ju '11 ost 
" comma ndo pour un s e rvice, sora p~n1 do destitution s 1il ost 
i• of~1c10:r, do l' omprisonnomont milit ai r o do trois mois ~ 
iltro~s an s s 111 ost sous-of f i ci or, caporo.1-bri t:;adio:r ou 
11 SO ldo. t • 11 

In . time of vmr, .or in ~ho pros once of tho onomy, tho punishment 
is mo:ro sovo:ro and ca n oven bo de a th. Whan tho rofus a l to oboy 1s mo. do 
b y more t na.n throo so l diers it 1s .doacribod a s o. revolt. 

(b) Aa to tho D1sc1plino Regulayions (Ra g lomont do disciplino) 
ibis providod in a rt. 3 tha t : 

11 Tout milito. iro est oblige, duns l o sorvico d 1oboir promptomont 
" ot so.ns ropl i.qu9 r o. ux ordros do s cs cuporio urs o t do los executer 
"fidaloment, s o.uf lo droit d 1on po ~t o r onsuito sos plnintos, 
11 lorsqu 1il so trouvo l oso. La d.isci~lino f a is a nt l a. force pr1nc1-
11 po. lo dos· armeos, on sorvico ~x) 11 i u1porto quo tout superieu:r oxig0 
"et obtionno do sos subordon.ios uro ob -:hssanoo ontibre ot uno 
11 soumission do taus l a s instants; ·quo las ordros soiont executes 
11 littoralornont., suns r..osit o. tion ni murmux-o; l 'antorito qui l a s 
11 donno on ost r os ponso.b lo o t l n reclanm tion n' o s t po r miso o. 
11 1 1 inf6riour quo lorsq u 111 n ob6ift 11 

~o tha t hor.o ag'l:tn tho rulo is fu.nc1ci.mont a lly tho s amo s complote 
obodienco is roquirod, orders should b e oxocutod i tho inferior may only 
lodge a compl a int nftor ho has o:,·ecutod t ho ordor, a nd tho superior 
is r osponsiblo for---U{oconso quencos. But this only npplios to acts 
which a. re comprised within t h o scopo of m:l litnry duties, 1.o. 11 on 
s orvico." 

III. 

X X 
X 

Who.t qua lifica tions! if ~nY-, with x-o f oronco to tho l awful~~ 
of' superior ord0r, oos ·clia l a. v, of._y:ou1• country rocogniso 
Y'}tfi rogu rd t9 tho duty ortho soTcllorTo""o'6oy tho ordo!_[ 
o ,supo r i or of1\oors? 

Ono niay s ay t ha t any orde r which i s no t connoctcd with tho 
s orvic o mµst not b o ca rri ed out, a f o~tior1· ~hJn s uch orde r is ille gal. 

It i s obvious, f or insta neo , t ha t i f n superior go.vo to an 
inferior a n order such a s 11 s hoot you:rsolf" or "pull out ono of yo ur 
t oo th or 11 mu r~y this vrnm n1r s uch a n ordor, a s it 1s not connoctod 
with nny milita ry duty , 8ho ~l d not bo ca~ri od outo (Goedseels Droit 
Pena l !40S • 81-82 ., ) A Fl a nde rs Court Mnr•'bio.l (C .. de Ge. Fle Or. 14 o.vril 
1 900 P.Po 1900-520) held t hat a n inferior r,ms t ca rry out o. superior · 
order, prov ided t ha t t he order concerns o. r.ill i t a r y duty, but tha t this 
rule npplies to any milit r . dut y , wh teve~ it may be. 

The Cour Milito.ire o f Be l giu~ uph eld t h is principl e in a decision 
delivered on 23rn Augu t, 1907 (Ravo Dro Pena l 1908 p , 1 00} ca1d 
t h e Cour de Ca s sat ion di d t r.a s o.me. (Pas . 1878 01.384 a nd Pa s 0 1879,1~ 34 .) 
On August 10th , 1901 , t he A .twe~p -Cou~t Mnrtinl (Pas. 1902.III.94) held 
the s o.me view \Jhen 1 t cecided t hat a soldie r 'tho h ad refusad to comply with 
t he order of an o ff:t c er v.· o commo. nded h:t :n t o sign a lAga l document; had 
co mmitted no offence, on the g '.ro t:•.[ld th, t s i gn:lng a document is not a 
m111t r y ciu~y. I n t he sama connect:ton, o. quarte r ma s t e1•-sa r gennt would 
be justifi ed in r ei'us :tng to compl v.1. th n crder given t o hi m by t h a 
compa ny Commnn e r t o t ho effect o f f o. l sify:!.nG t he com·i:mny ' s ac counts in viev.' 

( ) Un mil i t a ire e 8t en servi c e lorsq ue , re\etu de son uniforme c u ~ 
cos tume civi l :, i l ,., _ r: plit ou se trouvo tlE'.ns l 1ohlir;u tion de l.'0 r1r :..ir 
un ne s devoi rs i' J. ~ to.i r s de son g r ndo o 1. c~ n .20 :r1u tion 0 
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o f concealing defi q1t {Goedsee l s l bc ~' ci t. 82 )~ · · . 
Fr o:n t h is mo.y:· q0 .d :r•< m t he co nclu~ion t h t, , in Be l g:i.an milit r y 

1 w, v1hen given by. f1 -s up'e:i.":to r offi cer , .·. 
nn orde r wh:i. ch conc e rns ne ithe r t}1e inil i t nry s erv i c e nor a 1ll i t o. ry 
d uty , need no t b e obeyed ., {c·p ,10 6 mo. r s 1916 nff. Davidts.) 

n order ihi ch i s di r e c,tJ.y couo 0r 1 ed wit h mil i t a r y se rvice or a 
mi litnr y duty ) mus t be obey6d ov en if i t iB unln~ful {Goedaee ls lac. 
ct. 82). .. 

There 1s 1i ~he ~elgi a n Co~e , ~ o provi s i on s i mila r to a rto 4 7 of 
t he new Ge r man Milita r y Papal Coda of De c 0 1s t.,, 1940 { . B.G.L.- I-J,.347). 

As has b oen s o. id above , tho c nl y r equirement 13 t ha t the order 
must be cpnnecte d .w:l;th the service . r T; i s -» of cours e , for the Court to 
decide whethe r the orde r was - or not· ... c ormeoted with the m~lita ry 
service or duty. In ti me of wa~ o. n order to kill civllinns would probably 
be construed a s · an orde r • rela ting to a milita ry duty. Thora is no 
doubt t hat memb e rs of .o. firing squa d could not be prosecute d for h aving 
obey ed a supe rior orde r. Lia b l li·cy woul d p'.1:'obabl y d e pend on the respective 
situa tions o f t h e p r sons who Gnve - a nd wh o oxecutod - the order, and 
on the a.mount o f d iscretion which the l a tte r could re a sona bly b e expe cted 
to ex e rcise. 

· · The :re a re no .specia l l e ga l q ua l ifico.tions with r•e spoct to the 
lawfulne s s of the o:rider, so t h , t t he rule s l a i d down in the a nswer 
to question 1 a :re applicnble. But o f co :l:rso t he ord.0 '.£' must be a 
command to d o {or not to do) a s po c~fl ~ r, st a nd not mor 0l y a roquost 
or a n aclvic o . Thefo:rmo:ftho o ra o :i:• j_ s :i.m·na toria l, it r,my be giveh 
in writing .or . by vrord of mouth ; the quest l on of doc ~_di ng wha t is nn order 
belo r.gs to the court; It is probable tho. t u court Hould not consid0r 
words s uch a s 11 housos may b 0 looted" o:r "pr:J.s;:)ners may b e kill ed" a s an 
orde:r, but r a thor a s an option o r pe r mi s sion. On tho othe :r hand n 
specific prohib ition s uch .. £t"S · 11 no p:risoners s hall be ma de "would most 
.~e.r.~.~1-niy .~o c9ns tru-0d a s o.n : order to ki ll pri sone rs. 

i : · ; . : !' ' / :- .. . . X X 

' ,, .. ., .. ,·,:• , . . X 

. .:pJ • . . . ~ s ; f 11~'ra ar.1~ · iE.fo rin~t-1.on uv9::i. l nb,lo ;i~~_!'o cnrd . to ~)io pra ctice , 
~inn:' tho __ _ ir~:b Wc i:~~a Wa·r, of tho mili·ca ry courts cf 1our · 

~ 
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c oumr.,t vr~.tl?- ~ s Eeut o_f f.bo _p '.~e of ~ ·pa.r_!or '2_rdor·a 1u ;forwa rd 
oy mo m ers , oT onomy a r moa lc1rcos a ccu.so oTa war er mo • 

. Tho re i s no i.nfor mo. t ion ·a v:a il.ubl o on t h nt ~ubj oct. I k now of 
no me:nbe rs of enemy:: .Q. r mo,d for co s a ccused of o. vm :r tJrimo •1h0 wore t riod 
dur i n g t h o first 'lorld Wa :r b y t he milita r y co ur ts cf Belgium. Tho only 
Gdrma n who was i ndie;:~od t l .C ~o. Rn ndoh r) vms tri ed b y tho S upro1 o Court 
of ·1eiP,z~ r, r n nd _\yas o. cq ui ttod .. t ho quaPtlon of suporio'.l' orde r wa s not 
~a isod in t hi ~ 9aR o n · · 

-Mo d o '\ER . 
, ugust 22nd·: 1 942 . 

PE 1DIX III ----·~- ·--
Quo s t ions ) · nd I t I. 

. ·.,, . 

I n Dut ch l r1°:; t h o so points o. r o covo:i:-od by · ect i9n 114 :, sub-so ct i ons 
1 an d 2 , and Sec t i on l of . tho i5 l i t a r y Cri1i n l Coda , a n d by So ct ipns 40 
and 43 of · tho Ci vil Cr.lmtno.l Go do ~ . 

Those so ct i ons r od ns f o l lows : 

11 So c ti2,n 114 s .. J ~o c t ~:.?.!!~l n!!d 2 of t h~}1i Li t C1. ~y_ c-r:i min_uJ Cod~ 
mo mb or o f tho &t'rio f o:r·c o3 who r o1'usos , or ·a.olThor tol o :i. t s 

to ob o n o r j:1j • g iYo n hin by n. superior offi co:r , or who nrb5. t r· a.rl l y 
oxcoo s t ho s -~m.:i, :t s gu i lty of doliboruto disobodlonco , nd s 11 
bo li o.b l o t o :t 1! ·~, ... •1sonrnont no t oxc ood_in ono yonr l::d. n1.n i:1onth"I e 

I f t ho f ac t i a\ c ~~mi t t o in time of 1nr , ho oh : 1 bo 1 1 lJ ~o 
1 pri so:ru:1ont o-1; uxc ood:t,..: four co.r s " 

•• 
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11 Soction 1 of tho !. il i t nr y Crimina l Codo : 
In pplyinG tho pr es ent codo r oga rd shall bo had to tbs 

pr ov1 s ions of tho ord i na r" crimina l oodo, including the ninth 
cbo. pt or of tho First Book, oxcopt 1n cases whore the oivil artd 
mil i t a r y codos diff er (c .c.C. 91). · 

use ct i on 40 of the Civil Criminal Code s 
o ono s hall bo liable to punishment for co m1tt1ng an · offenoe 

undor tho 1nfluonc<;1 of 1r·res i st1blo compulsion. 

~Section 43 of tho Civil Criminal Codo s 
o ono s·h ll bo liablo €0 pUnishmont for oommi tting an offonpe 

whilo executing an ordor givon b n compotont authority. 
An ordor not givon by a compotont n~thor:tty shall not exempt 

from punishment,. unles s tho subordinnto bolievod in good faith 
that it was ·g1von by n compotont authority, a nd unloss its axocution 
l ay vi i thin tho s phoro of his norma l duties• 0 

Question Ii. 
Thora is no differonco botwoon tho military and tho civil codo. 

In t his rospoct tho m111tar y code is -bas ed onti roly on the ordina ry 
criminal l , w0 

C,uostion IV• 

The Netherlands h vo no oxpe rionce of t his mo.ttor do.tin£ fro m 
tho first Wo!!ld War. 

Tho above provis i ons of Dutch l n.r i llustra te t ho possible conflict 
be tweon t ho duty of obod i onco i nc:.lmbont on a ll mo mbors of tho arme d 
forcos, a nd tho r esponsib i l i ty of tho cit i zen f or bis nets, oven when 
porformod at tho command of a superior authority. From t his no one can be 
wholl y ro lievod, as evon so·ldiers and p.ubl1c fu.nct1ona.r1os remain 
rosponsiblo human bo1ngs, and do not bocomo mare instruments in tho oxorc1so 
of their duties ·• . 

Tho milit~r y nnd civil codas t ake note of t ho conflict; honco the 
rostrictiops to -bo found in the var ious lc r;a l onactmonts with regard to 
tho duty of obodionc o to superior ordo rs on t ho one ham ., nn~ the i mmu.n1 ty 
f rom punishme nt or grounds for jus tifica t i on on tho othor. · 

Thus Section 14 of t ho fo t ho rlo.nds Mili t ary Criminal Code statoa 
with roga.:ftd to tho duty of oboyini; o.n orde r gi v i:.m by n su-por1or officer 
t ha t such an order □ust bo oboyo d if g1von in tho 1~torest of tho s ervico, 
but not, if it moro) i- a. ffonts the privnto 1ntorost of tho superior officer. 
In tho l a tt;er case, o. ccording to Van Di jk I s Commom;a ry on tho Nothorlands 
Codo (Military Crimi nal), n subordinate co.n r ofus o to obey. In doing so 
ho acts on 1 his own r osp~nsibility . Ho cannot ·plead a. f t e rwands that ho orrod 
in cood f a ith. 

J.1oroovor tho a ut hority of o. supe rior offi cer to § ivo tho ordor 1n 
question must ultima te l y be based on a "loc;a l onnctmont, whi lst · tho ordor 
its e lf must bo r oasonab l o and oquit bl o. 

As a. rule , howovor , i t cnnnot bo l oft to t ho discretion of a 
subordina t e to do cido whe t he r , n or do r i s l awful uni roasona.b lo, nni t ho 
sup~ r1or must bo ho ld linblo f or having issued it. ut t his principlo 
is not intended to l oad t o b lind obodi onco. In spocinl co.sos an ordor 
mny bo di s r ,G£Hdod ·11th i mpuni t y on tho gr ound thnt its oxocution would 
viol nt o anothe r duty , wo uld provo injurious t o anothe r 1ntor os t, or wo uld 
oxposo t ho subor dinnto to puni sh ant . 

Tho subordinuto h s on occ sitonsno t onl t ho r :t ht t o dis r o urd an 
or er . It m bo hls duty to do so,. fo r i ns t nco i :f , .n· cnrrying ou~-
t ho orde r , ho 10ul d co r=?:£" n.n :tndi c t bl o or'fonco , or in otho r woro.1:1 J. n 
t .. 0 ca of cm orc.fo ,:, w i l"1h t .o su orior offi ce. s :·1ot aut hori s ed o i vo 0 
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11Soction l of tho U l i t ur i Crimina l Codo , 
· In pplyinG tho pros en~ code r oga rd sha ll be had to thD 
provi s ions of tho ord ina r y crimina l coda, including the ninth 
chapt er of tho First Book, except 1n c a ses who.:-o the o1vil and 
milita r y codes diff er (c.c.C.91). · 

11 S0c.tion 40 of the Civil Crimina l Cod.a s 
o ono s hall bo linble to ptmishmont for committing an · offonoe 

undo:r tho influonco of i:r-r•es i stiblo compulsion. 

Psoction 43 of tho Civil Criminal Cod a a 
No ono s·hul1 bo 11ablo €0 punishmont f or oomm1tt1ng an offonpe 

whilo oxe cut:i.ng an ordor givon by a. compotont authority. 
An ordor not g ivon by a competent c1.1,.l thori ty shall not exempt 

from punishment,. unlos s tho subordinate believed 1n good fa.1th 
that it wa s •g iven by a compotont authority, a nd w1loss its execution 
l ay v1 ith1n tho s·phoro of his norma l duties. " 

Question I:i:. 

Thora is no difforenco botweon tho milita ry and tho civil coda. 
In this rospoct tho milita r y coda is -b a sed enti rely on the ordina ry 
criminal l : w.; 

Cuestion IV• 

The Netherlands havo no oxporionce of t his ma tter dnt1ng fro m 
tho first Wotld ~f ar. 

Tho nbovo provis i ons of Dutch l nv illustra te t h o possible conflict 
be tween tho d uty of obodi onco i nc :.1.mbont on o. 11 me mbers of tho armed 
foroos, a nd tho r e sponsib i l i ty of tho citizen f or his nets, oven when 
performed at tho command of a superior authority. From t his no one ca n be 
wholl y rol1evod, o.s e·von soldiers and p_ublic functionari0s· romain 
responsfblo human bo1ngs, and do not bocomo mere 1nstrumonts 1n tho oxo:roiso 
of their duties ·• . 

Tho milita r y nnd civil codes t a ke note of tho conflict; honco the 
rostrictions to -b o found in the var ious loca l onactmonts vtith I'ogard to 
tho duty of obodionco to supe r i or ol:'do rs on t ho ono ham ., nnq. tho immunity 
f rom punishme nt or g rounds for jus tifica t i on on t ho othor. · 

Thus Section 11 of t ho Jo t ho rlands :1.li t nry Cri minal Coda sta. toa 
with r ogn:t'd to tho duty of obeying o. n orde r g i van by n su-por1or officer 
t hn t such ~n ordor r.mst bo oboyo d if given in tho j •\ torast of the s orvico, 
but not, if it moroJ ~- nffonts tho priva te 1ntorost of tho superior officer. 
In tho l a ti;ar cns o I a ccording to Van Di j k I s Common'l;a ry on the Nothorlands 
Code (Mili~nry Cri i na l), subordina te ca n refus e to oboy. In doing so 
h o acts on his own r os pdlnsibi l ity . Ho cannot ·plead aft e rwel?ds tha t ho erred 
in ood f a ith. 

r, oroovor tho aut hor i ty of a s upe rior o f fic e r to § ivo tho order 1n 
question must ultimately b e ba sed on n 11 l ognl onnctmont , whilst · tho orde r 
its e l f must bo r onsonab l o o.nd oqult .bl o . 

As u rule , howeve r, i t c~nnot bo l oft to tho discretion of a 
subordina t e to de cide vh o t hor nn orde r i s l awful a.m reasonable, nm t ho 
s upo. rior mus t bo hold linblo for having issued 1 t. But this pr1nc1plo 
is not inte nded to l o d t o blind obodi onco . In spocia l ca sos an order 
may bo d i s r ,G rdod v1ith i mpuni t y on tho gr ound tha t its ex ecution would 
v iol a t e anotho r d uty , .wo uld provo i n jurious to n·notho r inte r es t, or would 
oxpo so tho subor dina to to puni sh cnt • 

Tho subordina te h s on oc cnslons not onl t ho r i~ht to d i s r o o. r d an 
or or . It m bo his duty to do s o r- fo r i ns t nc o i f , .n-cnrrying ou~-
t ho ord r, ho woul d corrir2._'G_ hn :tndi c t nb l o or'fonc o, or in ot ho r wor6.s l n 
t .. c J of an o re.to ,:, whi ~h t .o superior office!' , s ,·1ot nuthorisod to gi v o 0 
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Th is b rint; u t o t o s0 co~1d a s pe ct of t ho proqle , nnme l 
the pl an of su pe r i or ordor s o.s e; r o un d f or j us tifi cn t i on or i mm unity. 
Vith r o a r d t o t h i s Dut ch l nw expr o Es l s t ipuln tes .t ha. t an or.dor 

r--1us t h~ vo b oen g iveD b y ~ compot on t pe r s on, o r b . person 1hom the 
s ubordin~t e r ega rde d in good f a ith a s co po t ent, nnd thc t its execution 
we ~ with i n tho sphere o f t ho nor 1 dut i es of tho subordin ta, In 
pro.ctico t h e court will n t urully t nko i~ o n ccount tho d iff i culty 
of tho s4bordinnte in n de c i s i on, nnd t ~o compollinG nut h ority of tho 
supe rior of ficer~ Acc.o :.."dingl , ., thJ court will genera l ly bo inclino d 
to u s s ume good f o.i th on· tho pnr t of t ho subordinn te, unless the re is 
suf ficient proof to t ho co r.tra ~y . Tho co urt ha s evon gr anter libe rty 
o f a ction in ca ses where tho subordl no. te plea ds irres i stible co pulsion 
{Sect i on 40, e therla.nds Mil t t nry Cri ninn l Code. ). Both these sections, 
4 3 (lnw ful order) and 40 (irrisi s t ible co pulsion ) a.re expressly decla red 
c,pplic a. ble. in Sect ion l of tha Netherla nds M1litn ry Crimin .1 Code. 

' ,. 

In t he c ns e 6r acts whibh clo nrl viola te unchn lle n ad rules of 
internn. tiorfo l l aw, it will in my o pinion be impo-ssible to a ssume that 
the subol:ld i no.te boli~ve d in good f a ith t ha t °t;he superior offix:er 
wo.s competent to order their co mm:i.ssion. In thi•S case it will ganero.lly 
be i mposs i ble to ·spe[lk of irrisistible compulsion, unless o. refus a l to 
obe y w.auld pla ce the life · or t he s afety of the subordi_n.'l. te in i mmediate 
o.nd s~r i ou? ·jeopa r dj . 

In every .ens.a .of t hi s k ind tho_ co ur ts will necessarily ho.ve 
subs.t cmtinl liberty ·of a ct i on. n Inte r na. tionnl Cri . inn l Court mn y find 
it poss i bl~ t~ c i ve n .. le nd nnd·.to cr~nte o. meas ure of unity. To this 
end, some general rulo_s nr .d principles .n lon~ tho lines indicnted nbove, 
to be e mbod f o_d i n the general nr mistice t e!'ms, mny prove of va lue • 

. . ·, ... 
.. :•. . . 

.- .• Dr . J. d. fie ~OOR • 

ADDITIONAL NOTE 

by M ~ ·do ·BAER, 

r .. 
I, COMPARI SONS WITH OTHER LAWS : 

1. In British . i~j.~ry l nw ~ 
. . . 

According ~9 .. t he Bri ti.s h I' , nu l o f ? i 1 i t nr l nv, Chnpter XIV, ·s e ct ion 
443, soldiers who commit v nr c :c t 11 ,e s u;.1de r o rde:r re no.t wa..r crim1nn ls nnd 
cannot be punisJ,10.d ·b the ene 1 • -

- ' · #' • • . , . 

2. In ~er nan Mil +t?,ry. l ~! -· : (.1il i t t~rs ~r .f ses o tzb :.tch 10.10.1940) 

'/HE 

( n ) · o. s u rule t he supe r i o r c l one is r e s pons ible f o r the exe cution of 
the order (a rt. 4 7 ), 
- t he infe r i or m.. b o pu ish ed t. .S : el l \'/hon .e ither : 

(1) ho h .s a qtod .i n -exces s ci f -~ho or er, 
( i i ) h e h.s nctod vi t h lno 1l odgo t ha t t ho o r dor wn one to 

c o□ai t a c r i r i n l a ct ion, 

- when t ho i n f e r i or I c ui l t vns not cons id01•nb le, no puni s hment 
is ne c e s s a r .,·., 

{b ) i nc i t e e n-i.;, e von if it i u ;:: uc cess f ul, i s puni shab l e {nrt.115-11 6 ), 

(c) t:1is usin or: . rs uthori t t o cor-1 po l r. notho r to cooDit 
n l so puni s h o.blo ( t o 111 ) 0 

I I , D f FT ~SO LU'I1!0ii OT P RTIC I . TIU r I T I R C 7:i 'S 

t h i s C mm1s s,ion h . d f i nod t o uri r:rnc ·.·: ir;rt s:Ooul 

c r i me 1s 

o onsi rd 
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ns "vrn r cr im s '', t ho punish□ont o f ·1hi ch is t ho co nce r n of tha 
Unite d nbions; ~n 

\/HERE S 1 t is necoss ry t o de fine tho cond itions in v1ll i ch those ·1ho h nve 
po.rticipntad in such cr ir1os should bo punished; 

IT L , PROPOSED : 

I. · t hnt, in r e spe ct o f tho "war c d .no s 11 t ho l is t of v1hich hns b e on 
previously ndoptcd s 

1. conspirncy to co mr.i1t nny such cri n•J 1 provided thn t the 
c rimo hns b e on co mr.i i tted o.r a.t tenpte d; 

2. {o. ) i:nci te mo nt to commit nny such pri me I provided thnt th0 
. crir.1e h ns b oon committed or nt tempted; 
(b) di rect public incite ment to co ri1r.1it such crirrJe, whether 
· the cri me hns b een committ ed or attempted or not; 

3, giving another the -order to commit nny such crime, provided 
thnt ~ho order hos been executed in whole or in part; 

4. exec'ltini; anothor•s ordo r to cor:mit nny such crime, oxcopt 
whon it wo. s hur.mnly impossible to do othorwiso, tak1n5 into 
fl. CC1 unt S 

(o.' tho de g roo of unlnw fulnoss of t ho order or its contrnrinoss 
to tho custol'!JS of wo. r; 

(b ) the lmowlodge whi ch tho oxocutor could ro nsonnbly bo 
oxpoctad to hnvo of such unlnwfulnoss or contrariness; 

(~ ' tho d ifforenco in rank ·and po~ition betwoen tho persons 
who h ~.ve respectively' E:;iven nnd executed the order; 

(d) .. ~e (H1ount of discriminntion a. nd discretion the person 
•1ho "Xecuted the order was in a position to exercise n s 
t0 :.:: J., execution; 

5. v1i lful a.nd actual pnrticipo. tion in nny such cri r.1e ; 
6, o.ssistnnce., knowinsly r; iven, towards t'he co t!'lnission of nny s uch 

crime; 

- S[l.0.11 r.mke the a uthor linble to the s ane peno. lties o.s the uctuo.l 
perpetra tor of such crime. 

II. Superior order shv. 11 however not be tronted us n ·defa~1ce : 

1. \'/hen the o~de r did not relo. te to a militn ry duty; 

2. when the a.ct cha r ged w sin excess of .. a nd not cove.rod by the 
order given; 

3. r hen the uot wns obviously o. nd fl o.g r nntly in violation o.(a ll 
recognised l uw s o.nd customs. 

, 
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CO F'IDE~.TJ AL 

LOllDO II TE 1lATiot AL ASSEi BLY 

----------------
. C ,MI SS ION I. FOR C.UESTIOH CO! CER lE D \'/ITH THE LIC I DATI ON OF THE AR 

A TOTE Oll THE J I SDICTI ON OF 1ULITARY COURTS COiWERNi t G 

WAR CRIMES, AND 01 ART. 228 --230 of the VERSAILLES TRE ATY 

AER) 

The opinion h a s been voiced that, as the provisions of Art.228-
~30 of the Versailles Treaty were not carried out, t hey were not 
''given a chance to prove their merits 11 , consequently it has been 
suggested tha t a scheme similar to that of the Vers a illes Treaty might 
be an adequat~ means of punishinb war criminals after this war. 

It is therefore not o~t· of pla ce to examine the provisions in 
questio,n, .and the discussions wh ich led to t h e i r a do ption . 

X 
X 

In order to provide for t he puninhment of the war crimina ls, the 
Commission on the Respons i bility of the Authors of the Tar a nd on 
Enfol'cement of Penalties (Commission of XV). had proposed in 1919 
that each belli gerent should charge his own Courts (military or civil) 
wtth ··judging incrimina ted persons who s houl<;l fall into his power. As 
to the qther persons accused of war crimes, it proposed the creation pf 
an Inter.nati_onal qriminal Court• 

. . 

.. Hene a.re the terms o"f this suggestion which was carried by all the 
inembers ·-of the Commission except the American and the Japanese : 

Eve·ry belligerent has, accordins to . internat i onal law, the po-w e r an:l 
a uthority to try the ~ndividuals allec ed to be g uilty of the crimes 
Of • which an enumeration has b een given i n Chapter II on Viola tions of 
the Laws and Customs of . ·;a r, if such persons have b een taken prisoners 
or have oth_e r\vise fallen into its power. ~.:".-ch belli gerent ha s I or 
p ns power -to set up 1 _ pursua nt to its_~_lac,islation, an ap~ropria.t~. 
ti~ibunal 1 milita rt or civil, f or the tria l o f such cases. 7-iese courts 
would be able to;r"yl;be incriminated persons according to their own 

, ·procedure, and much complication and consequent de lay v1ouid be avoided 
v hich would arise if a ll such cases were to be brought before a single 
tribunal, 

Th ere _remai~ hovrever, a number of charges : 

(a) Age. inst pe rsons belongin 1 to enemy countries who have 
co mmitted outrnB es a ga inst a number of civilians and soldie rs of 
several Alli e d nations, such a s o tra Bes co mmitted in pri s on camps 
v1here prisone rs of war of several nations were con re a ted or the 
crim0 of forced labour i n mines where pr is oners o f more tha n ohe 
na tiona lity were forc ~d to v!Ork ; 

(b) : Arf inst persons of a uthority , belonging to enemy countries, 
whose orders were executed not only in ono a re a or on one b a ttle front, 
but w~ose orders a f f ecte d in cond uct of ope r a tions aeninst - sevarnl of 
the Allied Brmi0s; 

(c) Against a ll a uthori t i e s, civil or mi l i t a ry, belonging t o 
e·nemy countri e s, ho\·rnve r hi r;h t he i r position mo. hav e be en, n ith out; 
dist i n<~"t i on of r nnk , including the heads of states, who ordered, or, 
vri th kno\'J l edge t he r 0of _ a nd wi t h po ,o r t o inte rvane·, nbs ta i no d f rom 
preventin~ o r t akinG me asures to pr event, puttin a n a nd to or 
repre ssing , viola t ions of t he 1£ s or c s tor.is of wa :r: (it be i ng 
unde rstood t ho. t no such b s tention shoul consti t ute. a c ... o co for t o 
a ctua l pe r ro trators ) ; 

(d ) . cn i nst uch o t 1or pa r sons olon inc to ono countr:o r 
a , _1 vi c r ocurd to tl o c a r ct er of t e o f o1 c o or t ho l n -, 0 _ 
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a. ny lli geront con t r , it mny be con tdoro adv i s ab l e not to 
proceed be f ore n court othe r t_ r n t ho i gh tribun 1 he r oaftor ro fe rrod 
t o . 

For the trin l of o utro.5 es f :1. llinr; under theso four c o. te gor1'e s 
tho Commission is of opinion th<. t h t ·;h tribunnl is essentia l a nd 

·· should be ostabl ishod o. ccordin , to tho f ollorJ1ng plan l 
(1) It shall bo co mposed of throe pa rsons Rppointod b y oa ch of 

tha follo~ ing gove rnments : Tho Unitod o tatos of America, 
the British Emp i re, Frahco, Ita l y a nd J npnn, a m one pe rson 
appointed qy each of t ho follorJin g gov o rnmonts : Bolgium, 
Grooco, Pol and, Portu al, Rumanio. , Se r b i a and Cz ochoslovalda. 
Tho me1:1bers sha ll bo selected by onch c ou·1try from a mong the 
me mbers of t heir na tiona l c our ts or tribunals, civil or 
military, nd no·, in oxistonco or e r e cted as indicated above. 

(2) Th0 tribunal shall hnv0 pov10r to a ppoint exports to assist 
it in the trial of nny pa rticular case or clas s of cases. 

(3) Tho -law to be applied by. tho tribunal shall bo 11 tho principles 
of t ho l aw of nations as they result from tho us a as established 
o.mong civilized peoples, from tho l aw s of hurnani ty a nd from 
the dictates of nublic conscionce. 11 

(4) "!hon tpo (;\ccusod· is found by tho tribunal to be ·uilty, tho 
tribuna l shall have t ho po ·/01., to s ontence him to such 
punishme nt or punishments as 1~1ay b o i r.1posod for such o.n 
off e nc e or offoncos by any court in a ny country roprosentod 
on tho tribunal or in tho country of tho convicted person. 

(5} The tribunal sha ll dotormino its own procedure. It sha.11 
'havo po ver to sit in divisions of not less than fivo mombors 
and to request a r,y national court 'liO Rssum0 jurisdiction for 
tho purpose of inquiry or for tria l and judgment. . 

·(9J ,Tho .duty of solocting tho co.sos for trial boforo the tribunnl 
a.nd of directing and conducting prosecutions b0foro it shnll 
be i mpos od upon a Prosocuting Comriission of fivo mombors, of 
whom one shall bo appointed by tho Govornmonts of tho United 
S t a. tos of ·Amo rica., tho British Empiro, Fro.nee, t o. ly a nd J a pan, 
and for tho assistanco of which a ny other govornmont may 
de lo guto c. roprosonta.t ivo. · · 

(7) . Applicat'].ons by nn..,r Alliod or Associntod Govornmont for the 
trial bofo ro t he tribunal o f o.ny off ondor who hn~ . not been 
dolivero d up or who is a t tho dispo~ition of some other lliod 

:, · or Associa.t-0d G·ovornmont sh a ll b o a ddres sed to tho Prosecuting 
Comr.1ission, and o. national court shall not proco od -wi th tho 
trial of ariy parson who is seloctod for trial bofo:ro tho 
tribunn.1 , · but snall .p.o r mit such po'raon to b o donlt with ns 
di rected h y tho Prosecuting Commiss j_ono 

(8) No porson shull bo licblo to bo trio<l b y ·n nutione. l court for 
an off onc a in respect o f whi ch cha. r c es hnvc b oon proforrod 
boforo the tribun 1, but no trin l or -sontonco hy . court of 
~n onomy c ountr shall bo. r trial ~nd sontonco b r tho tribunal 
or by a na.tiona J. court bolonc ing to ono of tho Allied or 
Associ£tod Sta t e s. 

co_ CLUS I Ot 

The Conu ission h~.s consequently the honour to recommeni : 
1. Tha t a hiGh tribuna l be constituted ns a bove set out. 
2. Tha t it shal l be provided by tho trea ty of pe a ce : 

(a )· That the en.a my governments s 11, notw t tbs t anding t hat 
. pence mny huve been cleclo. red, recoGni ze the juri sdiction of the _ 

no. tionn l tribu 1 .. ls 0.nd the h i gh tribunal, th t 11 enomy persons 
lleg ~d to ha ve b een guilty o·f offences agn:tnst the l m1s o.rrl cus t O11s 

of rr:ir a nd the l aws of h umnni ty shall b exc luded fro n n" a mne sty 
t o \'lh ich t he bell1 erents tim cq; r ee , .nd t hat t he gov o rnr.1ents of such 
persons shull undertake to surrendar t em to be tr1ed s 

(b ) Tha t t he e nemy overnme n t s sha ll undert n-::e t o e iive r u p 
und ive in such m nner s rim be do te r□ine thereby : 

( i) The no.mes o f 11 pa :rsons in co mnnd or c r ge of 0 
in uny ·, exor cis inu ut ori t, , in or ove , 11 c iv i li n 1n·ce:c.r1r.-1c t 
c 11ps , pr s o 1 r of : a r 1'ilps , r a nch c .. 1ps J ·: r·:Y.in,~ c .-i 1p .. nd 
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11 cor1m ndo e s 11 and other pl co s vhe re risoners ,ere confined in a ny 
of tl ei r do inions ~r in tor r itory nt on time occupi ed by t he m, 
vi i t h res pect to 1hi ch · uch 1nfo:rr n t ion is required , < nd a ll order~ 
and 1nstruc.t1ons o f copies o f orders o:r• ;1. nstructions and re ports 
in t he ir possession or und er t air contrcl r e l a ting to the 
administra tion nnd di scipline of nll s uch pl o. ces in r es p0ct ◊-f vh ich 
the ~upply of such do cuments ns a foros o. id shall be de manded; 

(ii) All orders, i 1s~ructions , copies of ordelrs and 
instructions, Gene rul S t aff pla ns of ca . n,,ign, proceedings in n val 
or milita ry courts a nd court of inquiry , reports a nd other documents 
in t hei r possession or under their control whi ch relate to actions 
or operations, H::ethe r in t he ir do1. ini ons or in terr i tory a t a ny 
time occupied b them, whic h s ha ll be a lLe sed to have been done or 
carried out in b r ea, ch of the l nw s a nd customs of war and tho laws 
of humo.ni ty; 

· (iii) S uch inf ormo. t"ion us wi ll indic a t e the pe rsons wh o 
co mnitted or wero res ponsible for such nets or opera tiotis; · 

(iv) All logs, cha r t s, reports and other documents 
relating to operations by submarines; 

(v) All orders issued to sub11 rines, with details or 
scope of ope r a t ions b t he s e vessels; 

(vi) . S uch r oports and other docum~nts as may be de manded 
,,:,elating to operations a lloe;ed to have b oon conducted by enemy 
s h ips a nd their crews during the vmr contra ry to the l aw s and customs 
of v1~ r and tho l aw s of hur.mni ty. 

3. Tha t on.ch Allied a nd Associa ted Gov e rnment ad-opt such l egisla tion 
as may be nocessary to support the jurisdi ctior. o f the interna tiona l 
co urt, and to assul:'e the car r yinc out of it_s s entences~ 

4 . That the fivo states l:'opresentc d on tho Prosecuting Commission 
shall ' jointly approa ch neut ,:,ul governments ,ri th n view to ob t a ining 
the surrende r for trial of pe rsons \'l ithin t hei r territories who a re 
charged ·by 2uch s t a tes · V1 ith viola ti-ons of the l aws nnd cus t oms of 
wa r ·a nd of · the l aws of humanity. 

Thi s pro.pos n l v,as discarded in fnvour of a suggestion mado by the 
two Amer;t.cnn . mem.beps of the Commission, thnt all war criminals sh_ould be 
juc1.ged by milit.o.ry courts, and tr ·· t where se'voral nations were conc e r~ed, 
members of tne_so courts s hould amalgamate in ardor to form one 
inte rna tiona l milit ry tribunalo 

. . 

The American mo b ers, Rober t Lq.:?Jsinr; and J 111~s Brown Scott, based 
t boir propos a l on five o. ssurnptions, ·1h ich re ad as follows : . 

1. Tha t . tho ni l i t nry authori t ies, be in : cha r ged with the 
i n t e rpreta ti on of t he l aws o.nd cus to ms of a r, poss ess 
jurisd .ct ion to de t e r ino .nd punish vio l tio ns thereof; 

2. That t he ri ilita ry jurisdiction f o r t he tri a l 9f persons 
ac c use d of vio l ations of t ho laws and customs of wo.r mid 

or t ho p1J.ni s h11e nt of parsons found c uilty of such offences 
i s exercised by military tribunals; 

3. That tho j urisdict ion o f a militn ry tribunal over o. pe rson 
acc use d o;f tho viola tion of o. l avr or custom of vra r is a cq uired 
whe n . t ho offence was comrnittod on tho torritor of t ne na t ion 
creating t ho a il ito.ry triburia l o r vhon t hd pers on or prope rtJ 
ln juro b t oo offence ts of thc,6ano n '" t lonali ty a s t h e mi lita ry 
tribunal ; 

4 , Tha t tho l o.r, a nd procedure to be. o.ppliod L nd follow.o d in 
do t e r i ninG·a nd punishinc; viola tions of tho l aws a nd customs 
of war o. r o t he l o. ·,s and t he procedure for dotor mininG urrl 
punishing suc h viola tions osto.blishod b y tho 1:1il i t o. ry l aw 

·o r t ho co untry a a inst v1h ich t ho offence 1 co r.nn1 tted ; a nd 
5 . Th t 1n . c uso of nets viola tin t ho l a~s· a nd cus t oms of wa ~ 

i vo lving nore t h ... n one country , t ho r.1il it :1. :r tribu ols of 
t ho countries ffoc t·ed 1;1 y b0 unl t od , t h u s fo r . in n 
inte rn ti on0. 1 tri bunn l f or t ho tr:t l ond punishr-iont of 0 ... sons 
char od ·Jith 't o co.r.1ls i on o f s c _1 offo11cos 0 



Tho tilOrican uologntion t ool~ r.; r oot p ins to provont tho adoption 
of tho pla n o tho 1,10. jorl ty of t ho Cor.11:1 is s i on : t hoy subr;'li tt od o 
l e nr•tl y mamorand u1;1 o f r os orv t i ons to rofuto tho a r ur110nts of tha t 
rm jority. Tho port ion o f La.nsin6 1 s sche ·10 1hic:1 conce rns war crimina ls 
was accoptod as n. who lo. It is v, ith sor.ia roluc t nnco that I venture 
to criticise t hat mo t:1ornndum, d r f t o 1.Jy l e .. yo rs nd sto.tos mon ns 

. ominent a s Lnnsil1G and '' cot t, but as t o scb pe of military la ·, is 
confused nnd l i ttlo knovm it r.my b o o f somo uso i f I nttonpt to d i spol 

· some of tl o obscurity. 

A systo such as Lnns inc 's could conco1vabl y h ave boon bas ed 
oithor on internationa l law or on n survoy o f tho va rious na tional 
l aws of tho count rios in ·: h ich it wns 1ntondod _!;o opo r a to. 

Lansing 's s sto r.1 vms ba sod on America n and inte rna tiona l l aw , 
a nd i e;norod tho l of; a l systems of ony of tho Europoan oountrios in 
which it was to function. 

It is undorstandablo tha t t o nd1:1iration which tho A1;10ricans 
havo for their own Constitution - vih ich is undoubt odly a ma st o rp1oco -

· makes them inclined to consider it a s 2.pplicablo to tho wholo world. 
It was an Amorica.n who said : ii·; hat is 1 w for tho Amorican states 
is good enough for tho rost of tho world1' a nd Lansing I s stator.1ont : 
'"·!hat is truo of tho Ar.1or1. c~an St a tes r.mst b o true of this looser 
union v,h .ich wo call the society of nations" is very much to tho snr.10 
a ffect • 

. Consequently Lansing's r.1o r:1oro. ndum of ob joctions ag o. inst tho 
systom propose d by tho nm-jority of the Commission of XV was t ninly 
b a sed on A1;10rican conceptions and procodonts 9 Hhon he says for 
instance tha t the idon o f o.n inturnational criminal court entirely 
l a cks procedonts ho r.ioa.ns "American" procodonts, for such pro codonts 
havo oxistod, no.□o ly in EGypt, \'Thora nixed courts with crimina l jurisdictio11 

. ha vo bo on f unctioni ng for rm ny yoars ~ And tho ro nson ,·,hr, ho vms avo rso 
· ·· to t ho creation of such n Tr i bunnl was that it would bo 'contrary to o.n 

· . oxpross clo.use of tho Constitution of tho United Sta.tea", thorobv r.10nning, 
.' I presume , tho XIVth J\r:1ondr,10nt. Lnns1ng a dmittedly ba sed his wholo 

reasoninff on the assunption tha t the lea.ding American c nse of United 
States v/Hudson (7 Crnnch 32) decided in 1812, ·vms applicable to the 
VJhole world. In this case it wo. s held tha t no ct.ct is a crime unless 
11 tha l egislative authority b us f i rst mndo it o. crime, affixed a p·analty 
to it and declared the court that shall have jurisdiction of the offence", 
and from this rule LansinG drew tho conclusion that, beco. use the waging 
of wa r ha d not been pr9vio usly decla r ed crima , tho Kaiser could neither 
bo tried nor punished. 

The~o wns a nothe r Acorican precedent which prevented Lansing from 
agreeing to tho Ka iser's trial, _it was t h e Schooner Exchange v/ 1ac Fadden 
Caso (7 Cranch 116) in r1hich the Sup:r'3m0 Court of u • ..., . A. had decided about 
the yoar 1810 that a Chief of St a to v,ns oxempt o f judicial process. 

Tho recommendation v,hich led to tho drafting of Article 228 of tho 
Verso.ille q Treaty was .also admittedly bnsed on nn Amo:ricnn precedent, tha t 
of Henry ~arz, Com iandnnt of tho Conf odero.to prison of Andersonville, 
Ge orgia; who wa s tried by a r.1i lit c. ry Cor.inission in Jashington a nd exe cuted 
in 1816. 

In this connoction :tt is int0rosting to note that the Supre me Co4rt 
of u.s. 1 0 has on more tha n ono occ o.sion docla rod so□o rules to be of 
univorsnl o.pplica.tion \lhen in ro nlity t ho y rJOro not r ocogn i s od outs:t do 
the boundo. ri0s of tho United Stu tos., I vtill r.10ntion tho loo.din ca ses 
of Col or.mn ·v/Tonnossoo (97 .u.s . 509), Do ·, v/Joh1 s on (loo.u . s . 1 58 ) 1 
Frooland v/vl1llinr.1s (131. U. · • 4 05) and othors, in I ich t o princi pl o t hn t 
loca l courts hnve 1 o juris iction to tr. .. puni • ho.b l o criuo O01:mi tt d b 
□e r.ibors o r ~ho invadinc . a r r, y ., oitl .,r d u:1.'i '!.1e .£E. a ~ . n onor,1 occ pn•cion , 
v,o. s de claF_~d to bo ~..£_:Ln c ipl_:o_ o f p:.:b lic i nt orn, tJ.or._1,_L..!_o_ (..,,i nch , n 

.. 
·, 



A.J.I.L. 1 920 , Pe 218 ~ 233 0) It is unnc es o.ry t o r omind Euvopoan 
l aw o rs t h o. t Eo,ropo nn Courts, and n ar.10 ly :B'ronch Cou·rts havo cons is tontly 
ho l d tho opposite view, 1hich ,as a lso a ffir1od, a s oarl r a s 1880 by 
t ho Ins ti tuto of Inte rna tio na l Law . In Europa it has b oon many timos 
h ld and 1 t is r ocognis od do c·crino tl1' t v1ho r cas courts of tho invaded 
country a ;r,o nononta rily p r ocl~dod fro□ exorcising jurisdiction upon 
mombors o f tho invadin£; a rmy, t his jurisdiction exists novortheloss, 
dor1 a nt, a nd a s soon a s tho obstnclo of onor.1y occupat-ion has b e en 
re moved, the courts re gain poss ession of their r _ights, n:hd a ro compete nt 
to try onomy civilia ns o r sold i e rs who havo conmittod crimes upon their 
territory n.t tho timo whon tho eno r.1y vm s in occupa tion of tho country. (x) 

Bo foro oin ., any further 1 t is prope r to examine v,ha t Lansing 
r.10nnt _ by tho vicrd s "tho l aw s and custor s of waru for this oxprossi on has 
d ifforont ~o anings : 

l. It would bo ro a sonab l o to assume that what wa s meant by this 
expression was 11 tho interna tiona lly a ccoptiod l aws and customs of war". 
Tho only writton l ows o f 'Jrar o.ro o.r; roooonts such as t ho Goncva and 
Hag uo Conventions, t he y arc t lo only onos t ha t havo been inte rnationa l.ly 
a ccepted, but it would bo i r.1possiblo for any Continental court, civil or 
military, to __ apply t 1os o l aws, boc o.uso t poy do r.ot prov i de nny penalties : 
t ho y say wha~ ac ts aro crime s b ut t hey do not s ay how t ey ca n bo. punishod o 
As to tho um1ritton customs o f vm r t hoy a. ~o i nprociso a nd vaguo and ·va ry 
f rom one country to another : t l o r.1othods adopt ad by Gor r.1a.ny 1n ros poet 
of t ho occupiod countr1os n ro c orta inly va r y 1i do apart from ours; 
s hoo ting of hos'bo.gos, incorpora tion of civilia ns i n Go r11an o. r m1os, ate •• 
n r o no t within o u:." conception of proper b ohnviour to rn rds .populo.tions 
n h ich mi [;ht t onporari ly co ma undor o ur pm10r. It is t he r e fore not 1n 
t ~is _soru;rn tha t tho expression vrns mount • 

.. ·· 2~. · Somo _la.vryo ~s ho.l d t hat t h is . oxprossion simply r.1o a ns " martial 
l av,r1~.• . . Acc·ordJni; t'o . the Encyclopedia P,rito.nnicn , ti a rtial l av1 has a t lo a st 
four d.:tf:fo·ront r.1oa:riings, but, in most Cor.tinonto.l coun'tirios , · ma rtial 
lE?-W h a s no oxistonc·c a t all : :t t is s inply tho absonco of l aw , or rathor 
tho 1;1. t'bi trar-y- iill of tho milita ry co nr.mndor s In caso of O1:1o r go ncy in a 
hcYstilo c6µnt.ry, whon his troo ps a ro in dangor, it is for the milit ry 
_cornmandor to t ako, undo r h is own r esponsibility, any moasurcs he may think 
fitt ovon shoot civ i lia ns n t sight. It 1s by applicntion of such 
11 ma rt1a l 1 v1 11 t ha t in Bo l Gium, in l914 1 tho Go r r.mns pretending tha t thoy 
had b oo n o. tta ckod_by fra n9s-tircurs, ordorod t ho ma chincgunning of 
h undre ds of. innocont c.iv i lia ns .• · .J i kow'iso , Gc r uan mil i t a ry courts in 

_oc cupied co.u.n tr io s proccodi nG on t ho spot in n summa r y way , ovary day 
s ontonco i nha bitants rightly or \·1 r on13 l ) accused of having a ssaultod or 
ondango r od t ho ir troops or t ho1r administration. . That i s · who.t 1~ ca lled 

·_' imartial 1Gw11 • But it is not l an , ·not any more t han11io II l aw of t ho jungl e i: 
ts a l aw , and in. no ov ont, ~y no stre tch of 111 ae :tnat ion r.ould it bo appli ed;. 
a ftor tho war is· ovor a r .d who n 'cha urc;oncy has passed, .to pe rsons :1ho ha ve 
co mmitted crin , s previously , durin an occupatioriJ I t is corto.inly not 
tha t kind of 11 l aVJ of war ' t ha t Lo. 1sing h o.cl in vi'cw whon., in 19191 ho vm s 
considorinG tho ways t o p unis h crimes n .J. ch had b oo n co 1!'ai tt od t wo , t h roe 
or f ive yoo.rs · b oforon 

(x) By .an ox'tonsidn of t hi s p;inciplo, Go r nan so l d i ers 10 r o tri ad by 
Franch c ourt s of t ho unocc0.piod r e g i on clurinG tho \-✓a r, as wa ll as a ft or 
t ho vm r b;; courts of t ho r oc;ion ·tha. t had b oon occupied : cfr. Renault : 
25 Rovuo Gonora lo do Dro i t Intorno. tional Publ-ic, Pc 18; ori £;nha c : 24 
Rovµo Gonora. l o do Droit Intorno. t i onn l Public; P• 35 (tho son tonc o of Ronnos. 
Feb ruary 26th, 1915, nd t ho co.so s ci to d in J n a s ·1. Ga rne r, 14, A.J.I.L. V 

pp 0 83 & 84 ), All Eur o po a n j 1tr i s ts o.c r od on .t h t ·Pr:inci pl o , b ut not a ll 
, r n ch juri sts ac rq od on t ho riGh t of ~il itury c o urts t o as su~1O jurisdi ct ion 

., 
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3. 'That La nsing s oo ms to h vo t cunt by "tho laws and c ustoms of 
war" is tho Amo rtcan 'Rul ·s of Lo.nd V!n.rf o. ro" • 

It is incredib l e t hat, ft or tho l nst vm r \"Jho r oas all tho 
Europonn mo mb ors of t ho Comni::i3ion o f XV wore :1.n pe rfe ct a Gr oomont 
as to tho t e chnical way by which it rns ponsib lo, accordinb to their 
own laws, to onsur·o, in t he ir own countries, tho punishment of war 
crTminals who had tortured and1<:TlloJ t heir own p0>oplo, tho Statesman 
of Versaille s disca rded thoir sche me in f nvour-of a pla n proposed 
by t\'10 ou:bfl :tders, who h o.d no lcnm:i/ le dc; e of t h e .law 01" conditions of the 
countries in which t he plnn '10.s to be carried out., \'!ho b a sed that plo..n 
on their own n a tive l aw, and whose country, not having been the victir:i 
of one sine;le vrnr criti1e h a d no inte:riest in the question. Is it a wonder 
tha t the pla n was not pructicablo? The lesson which :Ls . to be drawn from 
this experience is tho.t if a legal~ chape is to function prope:rily in 
certain coW1t:riies, the adjustment o·i' the technical details of tha t scheme 
should be left to lawyers £f_ ~~ countries. 

X X 
X 

I will nov, take La nsing ts five points ono by one; I have 
no doubt that they a pply in Aoeric o. , but I believe them to be contrary 
to t he. p:binciples accepted in nost European countries : 

1. •rhat the military o. uthorities, b e ing charsed with the 
interpretation of the laws and _cus ·~oms of wa r, possess 
jurisdi. -tion to dete:rin ine o.nd punish violations . thereofo 

fl,re the m:tlitc.ry authorities charged with the interpretation of 
the lnws of war? - They are charged with the conduct of the wo.r, the 
di rection.- of . ope'r a tions .11 the enfo:: coment of their o·nn national rules o.nd 
:r,egulations, which is quite o. different mattero These x•u!es are in 
.i::..ng lo.rrl the Brit i sh Manual of Military Law, in America the }1µles of Land 
Wa rfare, in Fro:n9e tho Code d e. Justice Mili taire , . etc., ••• As long as they 
o.pply these rules, no. c:riiticisr.t c an be applied to then. But soldiers a.re 
not lawyers n.nd cannot b e · oxpectod to knoH or intorprot· intorna.tional 
laws a.nd conventions : t ho. t is eventunlly the business of iawyo1•s, courts, 
or judcos. . 

., 

l li-U .. t n. l'y courts in c ono ro.l nlt'e, c. s a - rule., r.10 roly charged with 
appl y ing the crinino.l a nd discipl~nnry lnws, rules o.nd regulations of 
t h eir own country to · t heir 01n soldiers who mny have · comnitted offences, a nd 
11: so11e c a ses - to ·civf lio.ns (who have cor.1mitted crines such as treason ·o:t1 
spying, or who a.re subject. to tri a l by · o. nilit nry t:riibuno.l); exceptionnll°J., 
in the event of occupa tion, they o.~e competent to deal with inhnbito.nts 

·who ho.ve co1:1ri1itt0d offences interfering with ~he rishts or the safety of the 
F:10:rices of Occupnt 'ion' • . (x) In 11osi; Europe nn countries r.iilito.ry courts 
(Courts Martial) are ., r.10reover, noy milit n. ry authorities, but judicial 
authorities upon y1hor:1 is. conferred the duty of judginG milita ry mntters$ 
When t hey a. re on the Bench· _the . me 1:1be:ris net r.s judges o.nd not ns subordinates 
of the milita ry cor.mmnder,; they enjoy full independence, in the so.me vmy 
a s o:ridino. r y courts r, and· o.:re a ccountab le onl to\'lards t heir own conscience. 
-~1U.tary courts have t heir own rules a nd procedure : in V,S oA• these a re 
laid down in the a nua l for Courts Martia l, in Belg1un in tho Code de 
P:rocodure Penale ,.Ul i t o. ire, a nd so on. 

iolo.tions of tho l aw s o war, or 11vrn :i.1 crines" a re in r:1ost c a ses 
common crimes punish ed by t l'le law of the cou try where they were committed 
murder of civi li ns, s hootinG of hostnGes, rnpe ~nd a bduction of women, 
deportations etc ••• a re 11 crimes. defined by ordina ry crimina l l aw wh:t.oh 
s hould prima rily be tried by t .he Courts of t e pl ace where t hey were 
committ e • 

1::2::1::l:S:2:::::S:::===-==--------
(x) El bridg0 Colb r i n 17 . 
pp , l-0-141-1 . 3; G~ fton 
artinl 1 921 ~ p , 26 ci t e 

1 9±0 · 161,., 

.J~ I . L. PPe 113- ll x; i G, Op J, . G. 1912 , 
, U. S ~, 206, U, S e 333 ; 1nnu 1. l :i.'or Co urts 
br Col by . ' oo l so j l i t;H.rs cr nfge3o t zbuc ... l o ,,10. 



.. 7 ., 

2, Thu t tho milit r y j ri di c t ion f or t h e trinl of persons 
a ccu ed of vi o l tions of t ho lRws nnd customs of wa r 
and for t : punis hmant of p0 :-:- so11s fo und. ,...uilty of such 
o f f e nc e s is 0xo roised by mil ita r y tribunals, 

I doubt wh e thor ~t ca n be held as a general rule, in most 
Europe a n oountrios, thrdi tho trin l and punishment of persons accused 
o f war cr1mos is exercised by milit a ry courts : us n rule these courts 
have jurisdiction only upon the me noors of t he ir own forces, und not 
u90n enemy soldiers, exc~pt in t ho cas e whon·_;navrnc boon made prisoners 
of vrn'r', t hey commit nn offence •hilst b e i nf; prisoner; t hi s jurisdiction 
bns in som0 cases b0en 0xl:i0nd0d by J :::-ench Courts to offences committed 
p1:•io r to c a pture but not wi tbout much opposition a nd justified critic isms 
for military courts aro courts of oxcoption whose scope should be 
limited to cases in resnoct of wh ich ~urisdiction bns been expressly 
conferred upon the m. It is t'!'ue tha t tho -British tanunl (Ch. XIV, 
secto 449) provides tha t cha rges of ~a r crimes may bo dealt with by 
militnl'.'Y cour•.;s, but section 44 9 is pa rt of tho 11 moans of securing 
legitimate wn:t•fare" and does not s e am applicable in the case of an 
11 occupation of enemy torr~bor-y11 , whero othor ruloa _aro . provided (seo 
namely ~ectG 364). Tho rula tha t int~rl'l!'.tional law does not allow nn 
occupier to seize and try by his m'l i t n:ry courts an 1~.babitant for 
crimes which ho mignt havo commi ttod pr·ovie,us ly was rocognis od in 
art~ 6 of the J. rm1Rtico to:::-ms of llovo:nbor 11th ,. 1918. Evon tho Gorman 
lnw, (Mili_tltrstrafgosetzbuch 1O,1O,1 9'1: O, e :rto 161) moroly providos that : 

"Jnyono who, in foreiGn torrltory occupiod by German troops, 
·commits, ngalnst Gorman troops or nc;ainst their auxiliaries, 
or agains~ a ny autho1•1ty :l.nst1tutod by tho Fuh _ .. er, an act 
pun~shable ~y tho l aws of tho Roichr shall bo Nunishod oxactly 
as if ho had committed 1t in German territory.r thereby rofusing 

tho jur~sdict_io:..-i of rr..:t li tary courts to :: (a) offoncos comm1 tted in 
· rdr~ign territory not occupied by German troopo ~(b) offences committed 
again.s-t o:rd.ino.ry clvfl~ ::ms and ( c) nets forgtddo:c,. by the st laws of war" 
but. ·_ncrt punishable by Germa n law. 

3~ That tho jurisdiction of a mil i tnry tribunal ovor a porr.on 
accused of tho violation of a l uw or custom of war is 
ncqui'!'ed whon tho offence was committed on tho territozy 
of tho nation oroat:lng the military trlbu·ml or when t!i.e 
parson or prope rty injured b;f the offonco is of tho samo 
nationality as tho m5.litary t !':!.bunal, 

In mos.t Europe a;i countrieB, the ju:risd:l ct ion of a mi 11 tary tribunal 
over war _crim~:nal is not aoqu1rod whon tho off'once was oommi ttod on :bhe 

- territony of th0 nation creating tho ~i litnry tribun 1 s The question 
of torritory ha.A no boa.ranco upon t h i::i quest ... cn, for (1) mi litary courts 
do · not o.cquix•o jurisdicticn upon a civ:i.J'":~.nn offender oven if ho did 
commit his cr1mo on tho to~rit ~ry or-tne-na~ ion, and (2) jurisdiction 1s 
A.cqu:troc'l :oven 1~+;s:tdo t ,. s to:r ··· tory 1 f t,ho offon<'l0r wa s n soldier., 
Fu:rthormoFo7rffiocI:rcu.mst o.ncs :t;r. t th , por•.aon injured by tho offence 
is of thq s·q.mo .nationa lity a s tho cou:r.-!.i dco □ not nocoesarily confor 
upon tha t court juri sdiction to pa ss son•:;onco upon A forei gner, 
(Supposing a Belgian wad inju:r·od in Ru.--:fl~.' hy a Rouman1an soldior, tho 
Bo l g.1.1:1 n court hn fl no jurisd ict ion to pa ss Aontonco upon tho Roumnninn. 
Final ly, I do not understa nd vrhu t mo.y bo · meant by tho 0 ::w. tionality of 
pro po'!'ty injured by ~ offonco" for I cpnc o ivo nationa l t ty as o.n 
a ppur'bona nco of porsob1.1 a nd not of propo rt-:; o 

• / 

4 o Tha t th law and procoduro to b o aµpli od nnd followed in 
d0 tor1 .in1ng &nd punishing vio l a t;:i.onR of t h o lnws o.nd 
customs o f wn'!' aro tho laws nnd tho proc~duro for determining 
a nd pL1.n:tshir.g such violations e stab lished by tho milita ry lnw 
of t ho country gninst ·1h ich t ho 0ffo nco is comm1ttod. 

•rho no r m J. l aw n n'.'l. pro coduro t o bo a pl i ed f or tho punishrnont of 
rrn r crime s n r o :tn most .C: uropoc n cou·:~tri o8 s noi thor t h·.-- so on t o.b l isho d 

,- mi lit t:\ r r 1 ·,, o r r 0 t ho, t hos 0 of ·;;r_o com r. _y of' t ho vi~ :i r 

uri·--ui'on~·o a t q :r 10 tho :J'cli"Q-r~!: .'2:... .£.;.:' i:].-.'0:)-__ _ ~ .. .' ~ 1.·· f r:1~J--pi.-:0'1b,11. 
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t ho c rime 1u s com~ittod n 

5o That in c·a ~ o of a ct s viol .t 5.r·.:i. cha l o.H::i and customs of 
wnr i1Tv lvin i; o r o than on co 1.e ~tr:T , t ho r.1· 11ta ry 
tri ~~~ l o f tho coun tr i o · a f fe ct ed may b e unit ed, thus 
forn i;-.·r,-.- an i i1 torno. tiono.l trib u·1 c.•.l fo r tho trial and 
puni.-l1i-: nt of par sons cha r ged with tho co mmission of 
such offenc e s 0 

It v~s inovitablo t hat, c oin • bnsod on four ir.nccurato prdmisos., 
t ho fift h po int w s not only' i nnccuru to., ,but unpra cticablo : In this 
pa ra r; r aph it wns pro no sod t ha t in caso o f cr1m<B conc orninG sov oral 
countries milit a ry t,ribuno.ls of t hoso var.ious countries s l1 ould join 
o.nd form EE9.. . intornntional.- tribunal, a nd this propos a l forms arto 
229 of th o Vors a illos Tro~ty. · 

r1h · n ono tr ios .to find out how tho American delega tion conce ived 
thi s tr ib_unul one discovers . t hat "it n ould b o formed by the mol:'0 
assomblaf_;'o of the momqors of the milit a ry courts or commissions 
of tho var ious n, tiono.li t ios., each on0 11br:tng1ng with him tho lo.w to 
be a pplied., na.rri_0ly_ the laws and custo m\> o.f war" • 

. . · This s~gg0~ti on seems to ha ve b e9n ba sed on the a ssumpt:i,.on that 
' in a11 · countr.i 0s the milito.1'f, court::: vrn re on the American model (x), 
that the a pplica.t ion of the 'la•.vs of wa.r1 was wi ;;111n the province 
of all fuilit a ry courts., and t ha t any crime iorami tted in the occupied 
countries durin()' the fou'.!:' ye ar-s cf the vm:r•, . e ithe :r.• b -y c i vi liRns or 
by ~oldiers c ur.·1·J under tha ,iurisdic:tion. o.nd 9ou'.i.d o~ conveniently 
dealt -- \f i th ·. l?Y these milita ry courts. . · ·. . . . ,, 

,. . . ( 

'./ · :It is :ri~edless t6 point out that ·:.. : .J. :; ar~ u:rie d . unity of scope, l aw ., 
o.nd jur:1, sdi ct ioh of a lJ. mili t n:r• court:J w£..·; d .r :co ::. .e ous, and it is , 
permitted to be lieve t hat t he proceed:tric;a o f •;:;:b..e sugs e s ted court, 
composed of 9ff. i cers of dif ferent nationJ and la.ngua.G0 each of whom 
endeavoured to ap ply the mi 1 i ti a x•y l aw a nd pr.ooedure of his own country 
would not 9nly have been slow, but th~t they mi Ght have led to chnos; 
moreover t he dec~.sibns of · such n court could hardly ho.ve carried much 
wei 6h t with t_he __ j~dic;a.1 10:rld or wi th public opi niono 

It seems- ".;nat the / merico.!1 de le go.tic.n m5 .. xod up., v1 ith the so-ca lled 
nri cht 11 of try,l ! ,,f v i0 l n t .ions of the lavr of vmr , the customary ·11 de _facto" 
~ th[\t . be 1. · :~1.,;s to o.ny a rmy c omma nder to ~•:..bm:'.. t -to thl:3 jurisdict~on 
q1'rifs mi lit ur :y ,_..;·qurts or commiE:sior.s, in t1m8 of- wa r or occupntion, 
inhabit ants n.ec ~• .. ad of h .. ving· commi1;ted c:r :tmes nga.ins ·b the ·persons or · 
property of ~i s f o rceso 

It sho.ul.d be ro ma1 .. ':JeJ.. ed how eve·:r tho. t such nde :fe.cto 11 .povrnr · 
is not n 11 rtghtt:., but e rely a n expres Pion of the n:r.•'bitrary will ·of 
the mili~ nry. co.-1mundo r, a lso known by the name of !!martial l a w" • . · 

(x) Thia is no t t he caso i ;tn U. S . c tho:re a. re · t wo kinds of · mi lit ry 
tribunals i, c o•). •.' ~; s mo.·rtia l of statuto r ·1 jurisdiction, \"Jh ich have· 
jurisdiction m: ~ '.'lly ove r soldier.•s., o. nd mil i t , ry co mmiss ions ( first crea t ed 
by Gene ral Scc.: i:, u:r-1ni; t ho .,1Elx1c a n a r in Sept omba:::i 184 6 o.nd r.onfirme d 
in the Order noo 1 of t he dv ne e Go I ft Q. - .1 oE oF. issued a.t Troves 
(Germany) in De,}& mbe r 23rd , 1918 ), v1h ich v'1~Vi 1 institu_ted "for the tri a. l 
of inhabi t a nt s cE' fendir J nga.inst the ·1a,·rs· o.t' rra r cc• of the mi lita ry 
Gov'0:rnm0p t". · I ·.vo uld-l1ko to pc :nt · ou t t hat :_; be · ~·~e s ant t ans e "offendinc " 
was" us e d 1n tho order, this seems to exclude~ f1,o:n t hA jurisdictton of 
mil i t a r y co mis .:; ions ., the inhnbi t nnts \'Iho ·, in tho po. s ::; , before tho : 
inst i tution o f t he mil ita r ·overnr.1ent, mi f;ht ha,1G commi tted violn tions 
of the l~ws of wo. r. I n r.ios t of the o t her /1 llie::l ~ountrios-£here is no 
such d istinct ion., und co ur ts ma rtial a ssume j ur i s di~tion iri r es pect of 
c :tv i li ns vho a.re a ce s ed of j oopa r d1.zinc t he s :ifo 'i:; y _uf t he ir Force fl 0 
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Th e crite rj~m :fo~ juri sd i ct i on of a mi li t ~ry court in r e s pe ct of 
i nho.bito.ni;s i s ,!1-ri:0th0 r . it. i s impo r ntivo:, f or t ho s nf oGun :rd of tho n r my, 
t :1n t the inhnbit nts sholi.l d bo conrt-mn .1.- tin lle<l z I n t h e case where the 
a ctua l s a f e ty of the Force s (or of me ~bor t h or oof) would bo j e opo. rdizod 
~y t he l a ck of . i mmedi uto tr ia l .n d pum." h1;nnt :, th1'3 milit rycourt is 
Justified ln a s~ul'!l in j 1::d f' d..!- ctio n i n s 0lf,.., defo noA but whore t here is 
no emergQncyp where such s ufo t y does not r eq uire t he i mmodia te tria l, 
the case must bo brouGht be f.ox•e t h o ord i'nn ry· co urt. Th us e.n Allied 
court in Rh inela ncl. wa s jus t l f i ea 111 a s s ur11,n i::; · j u risdictio n to try any · 
inho. b i t r>.nt who had o. t t a cked, b a r-mod , i njured or robbod an Allied soldie r 
t here, b ut had no juri sd iction, in r e spoct · of those Go.me inha bito.nts, 
for c-.,:,ime or vio lations of the l aw o f wa r wh ich they mi ght previously 
ho.v0 r.o nmi tte d a.ga ins t tho popul o. tio~-i of · occupied Belgium at the time 
whe n they were in tho. t coun"liry o .This wa s ·expressly sto. t od in o. rto 6 
of the Ar mistice Te .;."ms of November 11th , 1918, Thoreforo., if nn 
inhubi tunt ha d boen acousod of such a c r ime " he shou1d hllvo been s 0nt 
to the Le ipzi g Co urt, by vi rtuo of the n" r•ee r,10 nts of Mo.y -July 1920, to 
b0 trie d ·ther oo 

Tho problem with wh.i ch t ho ,merico.n delo ~n tion at the Pea.co 
Conference wa s fncGd conce rned this l ast ca te gory of ca ses : bhe crimes 
wh ich wero to be punished h ad b oon comr.-;i ttodg not ais ainst tho army of 
occupa tion, but against civilia n uf th~· occupi0d countries or against 
prisoners of wa.r in Go;.•many .P weoks tt months · or years b e fore tho time 
when the a r my of tho Allies hnd marched into Germany. 

The jur i odiction of milita r y courts in this respect was not 
justifiod by· the ,4ocossi t y to protect tha :rights a:r..--1. safoty of the 
t(l}oopa, n nd tho :rt ,1.'o:t"e it was not justifiod a t a ll. Thus the /1,1;10rlce.n 
members, on the g ~.1otfr1ds tho.t t her1e was no preceden:t, p~ecopt 1 p1•nctice, 
or procoduro for tho interna tiona l co ~rt ,~ ich h a d boon subgestod by the 
ma jority of experienced lawyers 1hich for,od the Commission, propo~od, 
relying on 1.:1 1"ronaous o.s s t:mptions , tho instii tution of a n international 
m1~·itnry tribunal, wh:1.ch could not havo functioned wit-bout serious 
difficulties, n:nd whioh hudl all tho fa ult:: vth1ch thoy wore trying to 
remody for · it was nlso v1ithout p reco dont, p;.•ocopt, p:::-acJ.;1co or proc0dure. 

If the courts provided for in tho T~oaty of Vorsaillos haq boon 
instituted, thoy would h uvo been real ma~tinl courts, functioning after 
tho war ho.d ceo.sed.P with tho solo objoct of obta :1.nin{; easy .convictions 
from courts r;hich w0ro a:=isumod to be couxit;a cf aor.1ov1hat su~mury .jurisdictior, 
ent:ttlod to dispanse wi th cumbrous fo:::,ma li tios, to disresa. rd ordina ry l nw, 
a nd where cho.rge s·- could bo fra med v11thout t'och.r~,icnlitias - and without 
r ·r-opor considoro.t t on of tho right :=i of tho do f ob.~o. Such ma rtial cout•t:;i 
n ro repel lont to ;_ LL .laHyers and ca n bo c~llod into bc:i.ng only whon tho 
sta te of omor gel)cy is such thnt it is i mpossib::i.o to ho.ve rocourso to the 
ordinary courts',~- but a s sc;)Qn a s tho noc a s·sity or s o.fo ty no 1 oro 
commands it, the normal situo.tion wi t h recourse to the ordir.a ry· courts of 
j us t j c e should b o l."e sto.r.o d.e · .. · 

_ fany pooplo be lieve t ha t mil i t a r.y ,.; onrts or comm:t:=:sions o. :ro o. 
conven ient v,o.y q i' t;\ q,min1s tor1nG s. s po e ciy J us tico, d ove~d .of forma l i tioa 
o.nd tho. t thoy ·a r e niox•o ox ped it1o us thun c i vil courtso I h ave in tho cau:rso 
of my e n. roar, as a _··profo.s s i 0:i:1n l c i v i l a nd crim1nnl j ud ge sinco 1920, many 
~imos b oo n c a llod upo~ to prosido cou~ts-mo. rtiul~ nnd I ~~vo a l ways · 
found tha t military co.urts a r .J much s lowe r tha n c iv~l. cour ts; it i s no. tu:r:-o. l 
tha t whon .profos s i onnl j ud gc,-a, whoso d ni :Ly ncc u pa t l on it is to try caso s , 
sit ·on tho bench; tho •,:o rk is dcno wi t h :.a s s do l a y t nnn when dona by 
off i cers of t ho · Forcos , 1h o orily sit oc'cnsio~.l ly on a court nnd o. ro not 
a ccustomo~ t o t h~t sor t cf ~ork. I n most Continenta l courts it 1s not 
tho pro~oodings 1~ t hemsolvos wh ioh t a ko up much timo , thes e c nn be 
oonduct eo. spoodil·j , who. t t o.kos t i me i s t ho dofohce, nnd tho procod ura l 
ob st a clos which t t s ome t~ mos ond0 v0 urs t o pll.t i n t ho wo.y . If t ho 
nccusod is to b o . ,ivon 0 . f a ir chnnco t o p:riosont h1 q dofon c o, t o obt a in 
tho a s s is :i; a nce of co un s ol, to co. 11 ovid'on? O;. t ho tr tR l ,,111 t nko s om timo ') 
Th is docs no t r.1 u t h t s poc 1u l r,ul os ·cannot bo o. doptoc. t o. apqod up t 0 
pr o0oo di ngs: t h t %1pornry s tt ppros s i'on: o !' t h r i c) t of ppon l \' ·o• .-:_,". 
bo , in t h is :ro op('•·I; , ~~st off'o cti\· e 1ot:;t tt :..o , 

·r. 
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va luab l e l and s to pos t-vm r pc lie.; 1s to bo found in tho 
composod v1 o rds 1 ich Prosidont Rooso vo l. t t;,sod on u[;u.s t 21st, 19 2 : 
:'Thos o who n r o no i co ri t i t ting b nr paric c:rf os ng ins t tho civil 
:populo. tion of t~o co1.m t :.:1i0s thoy occu 'j_J.7 :::ihould b o subjoctod to tho duo 
\ process of l. .w,, •' T1is, a s i s known b r thoso who a r o f nmili r with 
tho into r pr o t ution of tho 1 t h . At. ondmont of tho Amoricnn Constitution., 
inoludos tho r:!. i;h. t to prope r dofonco; ns tho Prosid0nt supplo.mo ntod 
this by adding t ·1a t tho ccusod ll,:;ill ha vo to st nnd in tho Courts of Lo.w 
"of tho verri coun tri es r,hich t hoy f',ro no\"1 oppre s sing o.nd to o. nswc r for 
"their acts ., t h:ts soo ms to ind icnt o tha t v1hoth0r t ho a ccused aro 
~udgod by civil or by ' milit ry c ourts., t hoy will not bo judged by 
1 nartio.l l nw11 ~hich is no 1 w nt al l, but th t t ho y will bo brouGht 
to tho pl co \"{t:J x•o t ho i r outro.go s wo ro com□i ttod ., to bo jude; od thor o 
by tho proper courts of tho countrios conc ornod. 

X X 

X 

From t his not e it will bo understood tha t " martial l w" and 
t ho 11 law o f va rn arc 6f no us e whon it is o. quostion of punishing 
what wo .call 11 rn1r c:ri mo s 11 • In rospoct o f thoso nur cri mos· t horo 
is no oxcuso o ~. omer~onc_y., nnd t ho roforo tho nccusod should bo trio d 
by tho ordim:u:·•. - cour s of the count ry concornod,, This does not 
mean that jur:t ~diction ca nnot bo conforrod upon ni l tto. ry courts., but 
tha t., us l eg i ':lation stands now, suc'·1 courts do not have jurisdiction., 
and t ha t, if :~t. is conto mfiJ. ntoc! to confer sutfil juri"scficl;ion upon them, 
o.ppa,oprio.te-1'0·gisla tion s ould be pns sad to at effect. "The question 
whathor, by l oGisla tion, tho jurisdiction 0f milita ry cou.rts could 
b e extended to ~~he full lengt h which inte rno.. tiona~ l.nw wc, uld :r.ecognise 
and pormit is a complicated ma tter which might invo1-·o de pa rture from 
soma of the fundamento. l pr :~. nci ples of c :r. .!.. ir.a l l a·u ( q uo stiorts of jury., 
ta rri toriali ty of c r;lminal l nw, e tg .. ~) a nd whio r.. 10 uld have to be 
ca refully considered, for 1,; rr.i£)1t affect the v.'iKL•J 0•10nomy of tho 
criminal sp-stom of the vour.:~ry concerned ,, M0:::1·.:iover ~-n s ome c o. sea it 
would involvo modificationa which mi ght ~a co~flic~ing with the national 
Constitution •which it is, in ordina ry c i rc~ms tances, v e ry difficult to 
modify, a nd, in the p:basent ci:rcur.1stnnc 0i'l , impossible ~ 

CONCLUSIONS : 

1.. Decidi ng the· technica l datailfl of a ny l egal schema concerning 
the punishma nt of the war ~r~minnls should bo done by l awyers of the 
countries where the scheme is to oporo.te. 

2. It is B f al l a cy ro believe tha t all militnry cour~ s will, 
a t the end of t h& wa r au tomatica lly have juriRdiction to try the wa r 
crime s whi ch have· bo e n oomini tt ed in th- courso of the war. 

3. It should bo born in mind tho. t 11 mu1"tii:,l l nw" will not he lp 
to solve the prcblo r,1 of \':ar c:rimos . 

4. The .~_"; take of Vorsaill s by whi ch ilita ry courts a lone wore 
charGe d with j,. c;_~,.t ng war cri me s shoul d on no a ccount bo repea ted. The 
existing ju:ri ·j:•·. c: t ion o:' na tiona l courts(cfvil or mL!..i t a :ry} in respect 
of wur crime s ~!., l l d not be curtnilod or intorf orod vith by a ny 
interna tio nn. l .:;t ·_•j oma nt. If, by a ppropri o. t e l egif:l l n": ior1; it cun be ex tendo 
by some na t io r · '. ;rJ covor cr.!.mas commi tt od broad agai:.1st its own na tiona ls, 
so much t ho b0~1; • .. ,, b ut i t is do ub t fu l v1hothor t hi s v:~U .J. b o possible, o.nd 
even if it is . c F ~i b l a whethe r it will bo offo ct 1v0 . 

5. - ue Ri,:i. c-. ris of ,jurisdiction ·1hich will n - to "be , o]vad by 
interna t i onal JC ',)8mant :re : 

(n ) c :·:.mos · co I itt ad on Ax is so il UG .1r•.::i t J.li od n tion ls 
o i' 1hi ch no lliod court hns jur j 3dict:ton, 

(b ) crit os comitto on 1xis soil o.Gn1n, t /.xi s or sta o l ess 
n tionals (cfr • . 1r. E ·on ' s doc l a r 1.L k r1 o~ 1 11 ch 3rde 

(c ) ori os . n r ospoc t of wh ich s vo r a '.i. . ll ' J court s i , ·· ) 
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jurisdiction$ 

G. If eittp r alliod or intor--all~.od cou11 ts, militnry or civil, 
chargod with such jurisdiction aro oxpoctod to function in Garmany, 
the ai;!'oomont which will end hostilitio::! {bo ~.t called nrmistico, or 
unconditional s t:.r:i:1endor 1, or diktat or ot:horwis o) should include a 
statemont authorlz:ing tho setting up on Go:i.1ma.n soil of such courts 
do:robn. tory to 1ntorna tiona l law o 

_____________ ,__ 



COMMISSION~ THE TRIAL OF WAR CRIMIN 

and 

'l'ho Juidioo.l Qfpi:1,s.sion of t hq_ Cca:littoc tor Rooonstruotion Problona. 

R o -o o r t 

on tho Oonstitution of DJld tho Jurisdiction 

to bo oonfon-od on an 

lNTEfU~ .. \TIOtf.\L CRIMIN,\L COURT. ( I) 

by 

Dr.J.M. do MOOR. 

(I) In this roport orto.in spoobl oonsidorationo havo boon aovotod to tho 
uossiblo powora of tho :9ropr>Sod "United Na tions Connise i on for too 11-

vostigo.tion of ',7or Oril a". 
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&Jfo do i ng ,,1th the no to iocl.l uridi sido o t i t i t ution ho 

uro o an Intern.a.ti l Crir:ti.no.l Court ni ·io.lly t t 

of• Orininn e, o..nd lntor on a.a indieponoabl o org of o. r~m In omD.ti l ol"dor), 

ro vo first of o.11 t look o.t tho pro.otical si of thQ problem , Md ,roig ,.l tho 

ch o e ot aohiov ng objoot. 

Therofo it is ueoful brie fly to go ovor whD.t rooontly h.o.a boon ea.id by loo.ding Dt6-

tos1:-on in thie oo otian a.bout tho p is nt of W~ Crinino.ls. -

It Hill be rooonbor d t ha. , r ll<1,1ing u;_'.)on tho roll kna.m roolu.ro.tion ot Allio C nti-

ncnto.l Pc,.·,o nudo at St.Jw:-oe'P.:i.la.oo on t 13th J u:iry 1942, in which tho puniehrJOnt 

bf lo.r CriniM.la by :ic s of an or13u.nisod ndmini str o.tion of justioo ,ra.e doola.rod to bo 

ono of t chiof v1o.r o.ina , ho aubjoot \70.S o:ichuustivoly diseUtJood on tho 7th Ootobor 

1942 n tho Houso o Lords( 1). 

, t tho so.r..o tiro Prosidont Roo ovol t no.do n sinilnr doolnro.tian. 

An glo-.,\.r:iorioon propoenl, vigorously noel ir.od by o.11 tho Allioa, ,,ns o.loo r:1.ldo 

Olm, having tis objoot tho ostn.bliahn)nt ,lith o. littlo dolny as possiblo ot a "Unito4 

I nt i ons Oa-meeion for tho Invontign.tion of Wo.r Crir;()o",whoso task would bo to oolloot 

ovidonco of vro.r orir.lJa during tho rm.r, o.nd to truce etop to 2!"odUOO ~)_!')_or~~ 

tr.io.l . --
Tho ind.ivUluale &uepoctod ot nar or:i.r:X>a noul.d al'J to.r ao ..w._~;b_lo rovo to bQ _s~~n.:: 

dod nt tho sigrp.ng of I or duri!la tho period of tho Ar nietioo . lw Lord Cho.noollor was ot 

t ho opinion, und in thio ho wo.a eunportod by Lord , ddi:son, tho.t ,rhon his 001.tniasian had 

collootod tho ovidonoo o.nd tho aus~,oot ha.d bo n arro.atod, t furthor o.du.inistr tion of ____ ,. __ 
oould boat be _!oft .to tho No.t iona Courts . 

·,7ith rog, rd to th ostnblisruxnt of oro or r. ore 

Lo Cmnoollor doc d hirJOolf uillin ieouss t his "i th t ho Allioo but ho t hou t ~..;.::..;;;.....;=..;.;..;;.---;.,,;;.;;;._:;.;.:...;;......;..;;~~ ~=~_.;;..;;..._;.,=.;;.._.......,__,;.,.... _____ __.. __ .....,. ___ .._.;._ ___ -..:.....__ 

in viow of ho a diffcroncc in proooduro bot,.roc,n. t ho ,U'lC o-;..rtJr QDJl n.nd t ho • o-

rj() -Con · · t al logul syst n. 

In tho 

yoor ( l 94.3) 

o h to 1. . bora of St .Stophona Club ·.,hioh oo 30.vo nt tho boginn ng f t his 

l oo: " 
001,tl 

~nool lor f urthe r d volo d t his t 1'mo 

batoe : Houeo of L Officio.1 n ,, rt- vo • 24,. No 86. •,, 
1hich Horo ino u d, dditio to tho Spoooh S 

, Lord Caci nnd o horn . · 
t of Wo.r r · . l a 11 ( 2 ) • • doo · n t o uod by ho 1 · d r 

1 ohod by H.J . s t io ry Offi • 

c,~ 7'h 
, al:so 

~-



To the Yugoslavian ,!ember H.E. V---. .~.--

With the co liments of Dr . J . ' •<le l oor, 
etherJ.ands I:blegate on the United N tions 

,u.lanoVi tch , 

"I'or the Investig tion or \7ar Crimes. 
ission 



LOl.f.Cffi Ilf.l'ImlUTIONAL ,\SSElilBLY. ------

COlfflSSICJP I ON THE TR LU, OF r'IAR CRIMINALS 

o.nd 

'l'ho 1.Tvidioa.l Qa-s.sai on of tho Con:dttou tor Rooonatruotion Pl'oblona._ 

Ro port 

on t h Oonstitution of o.nd tho Jurisdiotion 

to bo oonforrod on o.n 

INTERNATIOftU, CRIMINAL COURT. (I) 

by 

( I) In this roport, oorto.in apcioinl oonsidora tiorw havo boon dovotod t o tho 
possible, 'poi/Ors of tho yropoaod "Unitod Nntion:s Coi:.nisei on for too ,,
vostig tion of ',Vo.r Ori1 e". 



\ 

I 

Bofo do i ng ,,1th the noro t o .ioo.l juridioo.l sldo ot t i i tution 

rnthod ot rooo uro of o.n Intorna.tional Crinino.l Oourt i n· ia.l ,. r tho · 

of W Or · inn ", o.n lo. tor on us an indisp:menblo organ of o. now In omo. tiOMJ. ol"dor), 

\"IO vo first of.' <Lll to l ook o.t tho practical s ido of tho problor.1, ,d ,roi3 ..,> tho 

t aohioving our objoot . 

Thexof'oro it is eof'u.l briefly to go ovor vrho.t rooontly has boon isa1'1 by loo.ding ntA-

t os1:on in thie oonnoctian a.bout tho p is nt of Wo.;r Cl'i.crl.no.ls. -

It vill bo ro.r.x>nborod th t , follo,1ing u::,on tho woll kno,m O:>olurc.tion ot Alliod C nti

nontul Pcr,·.Qrs Ti\'.).00 at St.Jur:~e 'P.110.00 on tho 13th J uary 19,4.21 in Ylhioh tho punirshrxlnt 

bf Wo.r Crir.dmls by r_ an of ru1 orsunisod administro.tion of juetioo ,10.e doolu.rod to bo 

ono of tho chief 'il.>.r uina , tho aubjoot wue oxho.uetivoly dieouaeod on tho 7th Ootobor 

1942 in tho House o Lords(l) • 

. t tho sru:-c tir-c Proaidont Rooaovol t r..ado a :iinilo.r c1oola rntion. 

An glo-Ar:iorioo.n propoeal, vigor ously o.ocfainod by nll tho .Allioa , \Int, o.l.oo r...:ldo 

O\m, having ~s objoot tho ostn.blishoont uith 11. litt lo dolny as poedblo ot a "Uni~ 

Nations Ca:Yliesion for the ~tigo.tion of War Crir.10a", whoso task would bo to oolloot 

ovidonco of \Tar orir.l:>s during tho nor, nnd to ~o.lco ~topo to l!l'odUQO ~1.!0_Q!:..~8~ 

trio.~ 

Tho indiv:Lduale &Uapootod of m>.r orir:X>s ,rould ae t ur ao ~o_~b_lo haw to bQ _sUXTon=. 

dod nt th<> eisz::ing of, or durin5 tho period of tho Arnlstioo. he Lord Cho.noollor was of 

tho opinion, Md in this ho m:~e eupportod by Lord , dd eon, thn t \fhon t his C01.n 1i3aion h.14 

collootod tho avioonoo and tho eus~,oot ho.d boon arro..stod, tho furthor _o.dr~~trution of 

j otioo oould bost be _ oft .io tho Nntional Oourte . 

',7ith rognrd to tho ostnblis~nt of oro or r. oro In rnutional Crir,1 · o.l Courtp, tho 

_hAt ~t \70ul bo very difficult to find a solution to this E~bl c~, uoro pnrti 

in viow of tho at diffcronco in proooduro bot\loon . t ho 1m3lo-iu:x,r oon nnd tho uro-

poan-Oon · ntll.l logul syst n . 

In t o S ooh to 1 r.ibors of St .Stophono Olub ,.,hioh oo gnvo o.t the boginn g of t riia 

yonr (l910) Lo ool lor furt her d volo d thi:. t hono , o.nd ~ocordine ~ t ~,•-

( l )Soo furliru. n n>be.toe : Hou150 of ox do Officio.l n , rt-vol . 124-. lfo 86. ',fo 
jn y1hioh ,1oro included, i n ddition to tho Spoooh o ~ S 
l ughw:l, Lord Cooil o.nd othoro . · 
· .on of Wo.r r· ls"(2 ) . i dooun:,nt i & uod by tho . 

o L on N liohod by H. l~.Stntionory Of.fi • 
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nm'IB.< r s ports , h onoo noro 1:whaaizod t hnt it wcw tho 1. 1 oe f l intont ion" t o 'rO • 

t o out j us t an<l euro puniahnont to rl lo dora ro si-,onBiblo for tho org isod r.1~-of 

thousnnds of innooont JXl 0.)210, nnd or o. ro i tioe, nhio hlld viol ntcd ovory, t ono t o_L_!!l..2 

Ohriotinn fa.it)}. 11 Tho guilty should inoludo not only t ho highly pl o.ood inclivi duo.le \7ho 

i nspired and di1'eotod thoso nonatrous orinos, but o.lao t hoeo ,1ho in oold-bloodod fo rooi~ 

ty hnd orgo.nisod and t o.kon a dot'ini to o.nd rosponsiblo ·,,art i n oa.rrying th.on out . 

"Tho uodus operandi of tho Unitod No.tions Conr,d ssion f or tho Invostieation of 'Yo.r 

Cr~s still fori:x:>d tho aubjoot of u spooinl otudy. 11 

- - ~ ·---
Pnr.2.Tho United No.tions Ccr.r.dssion t:o:r t~C!_ Invoeti g t io1! of ~-QI:~~ 

It it i s intc ndod to fix tho to.sk of this Oa.mss ion i n oonfort.1ity \lith tho sohor.x, in

dicated nt the tir,tJ by tho thon Cor.1r.1i sGion I of tl:w Landon I ntornn.tioml ssonbly, it 

would not only have to dooiclo ,1hioh oosoa s hould be brought boforo the Courta, nnd to 

tnko s t ops to produce tho orinin..1. l s f or trial, but i t would ho.vo a far noro oxtorusivu 

task. 

For instunco it ,1ould bo obvious, that - oo long ns nn !ntornutional Orinin 1 Court. 

i:J not in cx i:Jtonoo - tho Cornisoion ohould h vo to dooido to ,hat oxtont o.n ovontual 

OC\ll upon tho "Ploo. of Superior Ordor" Houl.d p:>mi t tho ca eo t o bo sont f orrrard· to bo 

judeod or not. This ,~oul.c1 havo tho o.dvo.nta.go thnt ,7ith roapoot to suoh o. r:10.ttor of prin

oiplo a cor t a.in unity would bo a.ohi ovod - in S!)ito or ull divor gonoo of ._)r oooduro -

without any nltorotion in tho rospootivo »ationnl Ingi slo.tions. 

Boeidoo this , t ho Ccc:1:u.s is ion would bo uost oocmotont to do oido '7hiah"Uni tod Ifntio's 

Courts - in ouso of oqun.l OOCT) Otonoy - "oul d boo. pointod, nnd havo tho honour of nd-

1:1inis to ring just i oo . 

In tho third pl o.oo, this Oa:1nissi on - M long a.a t ho Intorna t i onul Orinino.l Court 

doos not o;det - could fulfil tho n ork ,1hi oh in tho R ·1or t of ~.Beno a to Cor:nisoi o 1 I - -
rogo.rding "Extr di tion° wo.s a.t tributod to t ho.t Court, mr.oly, to doo1do uho t hor or not 

n. cri r.-c h:w t o bo oonsidorod s o. ~, olitico.l ono, ,1ith ro .:,oct to nn .,Uliod ro quost for 

o~tr di tion by foutro.l Countrio ts of ,or sona nus:;.x,otcd of W r Crir:cs . - (This"oxtr ndi

t ion ~• t o be .tequ stod of the outr1 1 Oountrios, is to bo clo. rly clifforonti t od f ro1.1 

tho "Su ndor" o bo no.do by t ho ) • .xis Sto. t oe, and tho 11oxchango a" uhi ch 1 w.y t ku : l .1 

botwoon t o lioa t hor.molvos • ) 

With ro rd to o sos Ythioh h vo boon auffio1o tly invoatig tod bofo t ho Ari:u tioo , 

t h Co .. e ion <i l l hn.vo to prod con L 3t of n.: 1 s of GU J ooto to ho liod G rn-

1 l ta , in dor to on uro t ndor ir.v.,odi, tu y t tho coa tion , , ct , 1 

., 



. ' ,. 

!, 

•; ., 

.. , 

,, . . .. · ~ 

.. .. 

... } 

. ) . " . .. 

!I. 

r .. , 

' .'r 

. :, 

,. , 
·" ;·. : . 

... .. .. 

-.3.-
aotual hosti i i os • 

In respoot of oon inta c01: g in latorJ o.nd which s t ill ought to bo invcstig t od, - . J ' 

the Co .. 1issio1 should have t ho ~,owor indo nd.o tly to trace aus:p ta i tho ocou1)iod 

and ex-oner)Y territori es , thero to oolloct tho necosao.ry e vidonoo, hoar witnossos, ro

- re the c ae s for s bmission to tho Courts , if necessary o.lso to do . d tho "surrondor 

or Ext di tio " of suspocts, and finally to hand ovor suoh sus:,ccts o tho aforo-r.·im

tioned Courts of Just ice, - or, as Lord s· on so.id: "to toko ato;?S to ::_:iroduoo tho oriui-

nnls for trio.1"(1) • 

In art.230 of tho Treaty of Voraaillos , it 1as alroo.ey lo.id down tho.t "tho Gernans 

had to furnish nll docUiilOnts o.nd infornn.tion of every kind, nocoesary to cnauro tho 

f'u.11 kno11lodgo of the incrinin ting acts, oto.' This did not a?paor to bo s uf . .i iont, 

n.nd ond.od in o. fiasco at Lcipzie ( 2) . ·;,o shall thcroforo ha o to to.lcc oottora into ~ 

S!!!!}. ho.nus this tino • .. ) 

I f tho c orr.:)O tonco of tho Unitod 1 tiona C01:u:iission for tho I nwsti o. i on of ·,fo.r 

Ori.nos would bo fixod on the l::i..rgo o.bove r.-i.ontio od basis, - tho Carnission orking on 

one aido po.rtio.lly as a gonora.l tribunal, on tho othor as o. groat Intorn.ntional Publio 

Prose outing Offico, nnd tho gro t uajoi·i y of tho c aoo fino.11 boing judgod by tho 

No.tionnl Courts, tho quoation of tho punishnont of war o_~_ir:tl.no.ls would, . to o. consi~~-: 

ro.ble extant, bo oolvod • 

I foo l I ysolr obliged in this connection once .1oro to oupho.oizo thio point , b co.use 

the ostabliahr:xmt of tho Unitod nti ons Cor.in ission for tho Inves tigation of ',7ox Criros 

r\lly no.·, bo considorod n.s yory near , n.nd dovclo:;»nont of tho f'unotio s n.nd of tho to.:,k 

of this CoriVidsoion in tho dirootion inc1ioo.tod is by no ooo.ne oxclu d. To qy knovlod ... 

no, this opinion i o sho.rod b rnny ? roninont ~nglioh Juris te o 

On t ho othor nd, ulthouch only o. short whilo o.go Lord Iqtton and tho .Cn lioh ... 

a'rado Unions Counci l duclured t honnol os in f o.vo of eu h a. Court, ~.nd in cldition 

l.1r0Ho.nbr o, i n his ook: "Ho,, to ·tin ho Pao.co 11 , ·coonuondo i 10.r .u.y, t he cho.n s of 

found ng n I orno. io l Crinin 1 Court f 0 1• tho puniohl 10nt of 1 or ix.tlno.ls ro o.J.na 

aor.~r; hat ec l lor, o.t loo.st in tho i r ·1odi to futur • 

( l )Of courso eos Hh ro tho ooncorno Unit d f tio1 Govo ~t s h vo tho ouopooto 
o.lroo.ey in nd t ho Gov r :10nt of no o her U ited tion clo.ir.m t r:i, tho ii tor-
rodia.ry of o nitod To. tic o Cor u.s oi n i s not nooooso.ry . l hoe co.o o o bo jud-
~od by th 0011 ).. n n tiono.l Co o., 
t2 ) oo intor a. i Cl a ude },'iulli : "Th Loi pzig Tr io.ls " , Londo , 19?1, "Go . ',°/ 
ria.ls" 1 Roport of ocoodinge ufor o ho Supr ono Co t i n Lo ipz.ie , Publi lo y H.,14. 
t a. tionory Of'fioo • Lo de .. , 1921 
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J\s w o.11 know, o ono eido, it t os n oortuin tir. to o~tublish Intcrn.:itim 1 

Orgnn.inntion of thi3 kind, and ospooio.lly to 7 t tho rut ificati n of all the o oornod 

N tion.G, - oo tho other the uvnilnblo tine in so urgent r.iattor o.e tho judgi 8 of wo.r 

orininals , io now V'()ry short . 

For this roe.son it would aoo . to r.X> to bo o. token of Hiso dis or tion to striyo in 

tho first plnoo for tho dovolopront and consolidation of tho t o.a cs and p0\1ora of tho 

Unitod Nations Ccn. is ·ion for tl Invc tigo.tion of Wo.r OrinJs in the direction ulroo.dy 

-indioo.ted. Tho liboro.tion of Musnolini o.ftor tho siening of tho _lrf.1istioa vith It ly, 

',iith o.11 its consoquonoos, in spi tc of tho oonsto.nt nnd rc-itur · tod urgings of tho ox

p::irts thnt thio t:i.r.X> tho ourrondor of tho ohiof wo.r crir:iino.ls r.1ust to.lea plo.oo bo!'oro-'

oni as o. condition of, tho siBn~l!_g_ of an .Arr.rl;sti~, only ~)rovus on o noro hor, iuportant 

it is in such a tll\ttor to stick to ono •s guns, o.nd o.bovo o.11 to ~ct inn pra.cti nl 

t.:whian • 

- ----------

Pnr.) .Groundn for tho -~1!~titution _of un Inturno.tionnl Crininlll Court . 

In tho r.¥Ja.ntirn , too fore;going docs not 10a.n th.t..t the npcod.y fo .nt i on of o.n Intor

mtianal Orioirw.l Court alongside tho Unitod at ions Co1. . iasion f or tho InvostiB!ltion 

of' War Crin.w , c i thor• in indD i_xmdont foX'l:1 or as yn.rt of tho 11Porr.llll1ont Court of In torn:.-. 

tiono.l Justioo at tho Haguo 11 , is not oxtror:1oly dosirablo , and ,.,o s ould 02,ntin~~.: ··ri-

strive for ~t \tith all our st~_ngth . 

In tho first nlaoo , surely the judging of n oor tD.in, bo it 1 :iitod, unbor of tho 

noet pron.inont crininalo, euoh a.s HITLER, HJJ.iULER, GOEBBELS, GOERING, i USSOLINI: CL 01 

<Jto ., to., oould tako pluco r uoh bctto~ by an Intorno.tiono.l Crininn.1 Court tho.n by any 

Nntioml Court of La.w, hO'i1ovor hieh ita atnnding and h0\·1ovor undoubtod its intogroty 

n ight bo , It co.n ovon bo no.id t hat tho tria.1. of thoso individuo.ls , if it in to give e -

noro.l s tis~o.ction, oun nnd \£1.y only t oke plo.oo through tho nodiun of un Intorn:1 ional 

Organ • 

In t h0 o •cond :? o.oo, on Intorno.ti 1 Crininnl our 1~ still r.1orc q li iod fc:cr th 

thrco funotiona whioh in the bscnco of nuch n Court havu to oor.1c to t <J Ui itod fo. tione 

0 ,7-lission for t ho. Invostig ion of ','/ur' Cr :iI. a , noly : -

(") : tho aottloncnt of co1tp0tonoo t\roo1 tho , lli\,d Court:3 in • ooo ,1hcro 

oovor u.l 001 oidDr th 11sclvus oq_ lly c01 11ct t· , 
(b): tho docioion ru, rding ovon u:il Plous of Su,PCJrior Order; 
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( o): d ·oi nc th q stion , thcr n o in:, io n liticnl o a. social 

onu il tho o o of roquoats for xtrndition to so-c l lcd uut~ lo -
Hhich quostion ,,oulcl ouroly b • 10 

1 l Ori.J. il l Court. 

i its l)la.oo ut o.n I torno.t io-

In tho third, and certa inly not tho 1 st ir.lportant , pl o.oo, t h o tublishnont ot M 

Intorno.tioml Crirrl.M.l Court is of tho gro, tost i uportanco for tho future, o.s it oa.n .. 

not bo dono ·,ri thout in·; tho post-vmr '.'/orld-Org a tion. A:ny or g:misa tion tor tho r., in

tcnn.noo of Intornntiono.l Ordor nnd Po co is i n r.y opinion not oo .tploto if it dooa not 

poseoes an Intornationa.l CrininD.l Court bo foro 1hioh those persons Y1ho eturb or throo. ... , 

ton to disturb i ntorno.tionnl ardor or 

nood bo, bo punishod or olinino. od. 

oo oo.n bo sunnonod , and by \1hioh they oo.n, it 

Indeed, tho roul significo.nca r£ tho pW1bhr:.ont of war crininnla io only 10.dc 

oloo.r \/hon it is vio\7od in oonjunotion \/ith tho cons truction of o. nay, Intorno.tiornu 

Ord.or. For tho object of this punish1:1ont - a Lord Cecil oxprossod oo lucidly in hi.s 

Spooch in tho Houso of Lorson t ho 7th Oc tcbor 1942 - i3 ohiofly throofo d, viz : 

a : to givo snt i ofaotion to th~ ohockod sonso of rieht o.nd wrong of tho vlholo 

civilizod \lorld , nd .. rtioulo.rly of t ho ~,ooploa in tho Axis-oooupiod torri• 

torics ; 

b: to frighton future vrone-dooro; nd 

o, to ro-oa t o.blioh r os:!_)oot for Lo.\·1 o.nd Ord.or in the •,thole wor ld. 

Thoso busio prinoipl os oo.n undoubtodly b st bo ostubliehod by tho otivitio3 nnd j udg

r'£lnts of u roo.lly Intornntiono.1 Crini 1 Court , 

--- ---. -- --

Pnr. 4 , History o.nd Lovolop .10 t of tho idea of t o f orr: tion 
Ori u.nul Oourt, (ll -------·----·- ----

In tho po.at thor havo boo sovor l nttor.,pt s to oot b lioh Intorn tionol Cr 

(l)In order t o ontor not too nuoh in dot ils ,IC; till not r. ntion h othe r r rno of 
nto tional l Jurisdiction, 1hioh o. ot co coitra t d · Contra~ In ur -

tio a l Court , such ns tho juris otion of tho "Trib Hixtos 1' in •· t o. d ho 
"Allid? itirn Co t o11 ( lliodPo,,rs, itir Courts A 1911) , otc ., lthough t hoy 

oaaoaa noi ~ intorootine :XJote for our pr oblo1 , d h...vu , rko vo uo u fully. 
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Court , o..nd rro vo a nun 

o pnrtio ly il tho oours of tho G1':> o.t '.7o.r o 1914 - 1918 tho idu ot OJ'\ 

!ntorn~tio 1 Cr ' , · 1 Oourt , s f r oquontly brought u . 

T Ccutl.ttoo of Fift on, fori'Vd o.ftor the W of 19ll~ - 1918 by tho T ll.1.., ro.ry 

~moo Conforonoo, rooa·u::ondod on t ho 25th January 1919 the constitution qf o. "High Tri-

bunal" to b t'orrXJd b throo Mcnbcrn a.j_,pointod by oo. of tho Fivo G t Po,10re, ru d 

OX¥:: b;, oo.oh of tho sno.l. r Powor s . It would apply thu :!.)rinciploa o tho ~1 of No.tiorus 

ns thoy rosult f r 01 t ho us go stl\.blishod . ong oivilizod · oploa , f ron t l.A\fa ot 

l{u:.nnity, nnd t'ra-, tho di t n.tos of publio con:,oionao. 'fho Court vould itsolf oooido 

upon its }rooodurc . Espeoi lly four clnosos of chn.rgoo oho ld bo brought b foro tho 

Court: 

~ • those a.go.inst oivil and soldiers of •vu l Allied No.tions, ouoh as out-

rogu e oa .. u.ttod i prison cru:1ps , •, ,horo prisonoro of wo.r of suvero.l tions ,1oro 

oonerog tad; 

~.thoso ninot I)Orsono of authority, ,,hooo oroors 1oro o.xooutod not auy in ono 

uroa. or on ono ba.ttlofront , but aff'ootod tho oonduot of o ra.tiono a.go.inst eow• 

ro.l of tho Allied . oe ; 

_2.thoBO o.goinet civil or r.tl.lito.ry uthori ioo, nithout distinction of rank, ln

oluding too Hoo.dB of Sta.too, n ho ordorod, or, ob t o. incd f ron :r>rcvuntine o.r ta.

ldng .-~o.suros_ to provont, putting an ond to, or ruprosoing, viol tionis ot tho 

luwe or ou.stcr1S of or; 

i•thono o.gairuit ouoh othor raons oolonging to onony oountrloo a.a, ving -

e rd to tho ohD.ra.otor of tho of'fonco or tho lm1 of any bolli guront oountry, it 

1. y bo oon.,idorod o.dviso.blo not to procood boforo n c 

"High Tribunul 11 . -

, othor thon tho 

• Bl •oi. l ruling \ID.a I de for tho .. rosoouting orgo.n nt tho Tribunal. Th oo "' ro-

000.le ·.roro not nocoptCJd, chiefly owinB to objoction:, fro .l . u- rian Md J o. • 

In t. 227 of tho V rsuillos Troa.ty, o. B?()Oi l Intorna ti l Crinit 1 Court -

•,rns th.oroupon p poo d to t ',"fiJ.i....,ln th Sooond of Ho nzollorn. Thia o.rtiolo roads 

M foll0\1s: -

111rh o.lliod a.n o.saooio.tod po-,,ors publioy o.rro.ign 'lilhol.J.l II of Hohonzoll m , 

foi.i rly n :C1.1:x,ror , for a. oupro Jo oft'onoo eninst int or tion 1 noro.l.ity 

an tho s otit y oft ~tios • 

o. oio.l tribuno.l ,n be, oonstitutod to try tho o.couso d, thor by as:JUrinn 

hii tho eUD.r tooo oooontial t o t ho right of fon o . It \/ill bo corroosod ot 

1 Judgoo, o o n oin od by oo.oh of tho tollo.,.,inc~ PO\ror a, nru:10ly:tho U tod 
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Unitod Sta.to a of , . ·rioa., Grcnt D;.· i toin,Fr oo, It:1ly nnd Jnp::m. 

In it~ dooieion tho Tribunal nill bo g i dod by tho highoat not vos of into n 

tioruu !)Olioy, Yrith o. vi/J,., to vindiooting tho soler.in obligo.tioM of into tio

nol undortcdlakinga, und tho validity of intc r nnt ·ona.1 :.,oro.lity. It will bo ita 

duty tc f ix tho :,unishlront Hhich it consi dor sh ould bo in1,oso • " 

Sololy booo.uoo, under tho oxioting rogulations, tho othorlo.nds oould not, ru,d oho\ll.<! 

~,aw:rondtlr 'J illian II for o.n "of~lloo o.gainst interna.tio 1 norality o.nd tho mine• 

tity of' troatioa 11 , tho International C :ir.iinal Court in question novor bo 

lity. 

a. ron-

Tho President of' tho H gue Jurists-Co .n ittoo for tho drawing up of a. oohor.10 

for tl. Pol'r.l.'.lllOnt Court of Int rno.tional Justice of 1920, tho Bolgiun Ixisoor.i :, , do 

a proposo.l rogo.r di.ng o. "Haute Cour do Justice Intornationalo" ontitlad t o do:il 

~~ n.gui~t _ _E~'I?-~~~-q_:r.:_~i: _u_r:~ .!~Ji~~nl la·, of no. ~~~~s..L \/hioh would bo rofcrrbd 

to tho Court by tho Council or tho Assoobly of tho Lca.euo of ::itions . Tho Court. r,ould 

hcw<J the oor. otcnoo 11 ~our ror nottrfocr le dilit, fixe r la. :. inc, ct d6to r lo:s 

raeyons npprcpiJs l 1 10::Jcution de lo. sontonco . 11 Tho Cor:nittoo passed o. 11 voou 11 room:1-

u i.nding an inquiry int o thi:s proposal by tho Council and tho ssonbly of tho wo.guo , 

Tho Assonbly dooidod - in ngrccinont with tho stntcr.\ont of their o.ppointcd Rc::,ortor, 

tho Bolgian, Fontn.ino , th.'lt t ho ::_:>roblom wo.s s t ill 11 t~e pr6m.turb 11 (l) 

Tho Conforoncos of tho Intorno.tional La\'/ As3ociD.ti?n a.t Dueno~ .A,yros(l922) , 

Stockholn( 1924) nnd VicnnA( 1926 )··roro . o:ro sucoossful , causing tho o.oooptanco of a. 

draft-Statute f or a Pornnnont Intornatioml Court of Justico. 

ftorwurd.o tho institution of ouch a. Court ru; c onstantly d.isous od, co. o:rnl

ly at tho Congrossos of tho "Union Intor1 rlor.1Antniro II MU of tho 11., ssocici.tion i ntor
, 

roti nnl du c1roit ponnl 11 . - In 1937 a. ch no for nn I tcrru tiona. l Court of Justioo 

was r>rosontod by th Loo.guo of ati na ::it tho "Oo fo r on rogo.rding tho prosnion 

of Terroriat Doods" . Convon i n m1e aignod by tho ro1 sent tivos of 11 tho 

tioipating Sta.t os , but wmn.ppily i 10.s novcr r tifiod by tho vo.rloua G-ovornn nts. 

(1) oo R p<'rt of t ho 3r d Co it oo , 
I 

C 3 1 3o cs Pldniuroa 1920, .~g .764. ) 
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hoeo t\10 pr joc ::1 of I to rno..tiono.l Ln. .A.oooc · t i on nnd tho I.oo.g of tion 

oon no\l be of gX'OO. uao to uo, · d I shn.11 revert to :1 1 .. ~t or . 

. 
Of no l oss signif i noo t o o;.;::,orionccis of tho ~ruonont Court of Into 

nationo.l Justice in the H uo , •1hi h hns gD.im:d groo.t o.uthority in t o o \lr30 of 

tine. I t is true thi.l.t th..i.o c ourt- ho.s a ·"o.r not boon oocu:?iod ·;i th"Orinino.l Lt,u" , 

but its rule of ) roocd 

o;·o.n_ lo • 

on i o conpooi ion r. y so rvo u to oono o:..:tont i:,s o.n 

Tho qu0stion ovon o.riso "' ns t o .,h th r - a :;_JO ciully in vim, of tho very linitod 

tiro rcr.10.ining to us t o arrive n. t ~ result( it ho.s no\/ o.ctoolly booor:\O 1:m.ttur of 

nontha) - the solution coul not be f ound in the forr.i.ation of sopar to II nal 

Cho.nbcr"o tho Pcrnanont Cour of I 1torn tirmnl Justice in 'fho Ho.g , 1horoby tho 

o~isting orgo.nis tion and J rocoduro could be utilized. -

I think hormvor that I nuat o.nsvor this lo.3t qu stion in t ho nogativo, be• 

c uuc the existing orgo.nioo.tion and ?rocoduro - t ing into consideration tho altorod 

oirounatuncos and he s·::,ooinl tn.s of tho err "Pono.l Ch· :1 or " - vould in u.n;y c so 

not s a tisfy. l~or insto.nc , tho Court could no l n or reno.in oou:_)lod to tho Organi-

:m tion of tho ko.guo of o.tiono , as ·it ' bcun so rru-. Dioous::;ions roenrdin8 this 

n.ro olro dy tnking placo but\ ru n t c Uni tod :1 tion:J . 

lloroowr, tho Crinin; l Court horo onviso.go i3 - o.t ,:y r ate for tho tioo 

being - ··. or :in Inter- llio_d:._Court: than o. strictly Intorn.:..tio l Co , ,thilet tar 

ins tanco tho ohooaing of t h udgoa of tho Por no.n nt Court of Int rn· tionnl J ustico 

is nl s o f airly intrico.to, and tho lo.st oxistina o~pooit io1 of t ho Judgos of tho 

Court n •ul not holp us in tho lo 3t . 

FinAlzy o. nul l a, auit i s d ruotod y quite other r ulos , t for w t oo 

civi l ono . 

U OU zy t q s tiona , ·.:hich t or fo.l la\/ nnd ,hi h :,r oo cluru a lioo.-

l , o.n t ho.t f ho 1 go o o uo .,_ o g tho 11oat 

whi h ,o h vc t o s olvo in or dor t vo :-. li:Jh . In urn., tion l • 
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Tho Lord oollor, Lord wir.1on in this oo ootion o d in hi~ Sto.tonmt 

in the Hou:so of Lords on tho 7th Ootobor 1942: ... 

"I will vunturo to r.nko ono obsorv t i on, puro~ providonal n.nd tont t1vo, 

on tho third clMs or tribunal to Ythiah nttontion hns nnturnlly boon drnxm, 

and "hioh both tho noblo Visoount, Lord Cooi.1 1 nnd tho noblo and lon~d 

Viso<>unt, Lord Hn• , di~ussod. I agroo , if I r. say so, ui th tho no'blo 

Vi:svount, Lord. Ccoil, thnt tho , · in diffioulty in oroo.ting o.nd l)Ctt-iJ\g to 

verk offcotivoly '\his oonoo1')1Ji•n of o.n Xntornat.i.onnl CrJ.r,dn.'.ll Court io not .. - - -- --------- ---- --- .. . 

tho diffioulty of l nngungo ; but l o t nobody run ancy rrith tho idou thD.t thie 

is o.n onsy oonooption to 1'.'ln.ko spocohos o.bout in gcnoro.l tori;ui . I t ie un oxooo• 

gly diffioult r.nttor to doul ,1ith if ono dosiros to fnco , nd to try to 

O'V'OI"()(.)(;}:) tho pr~icD.l c'li.N'io\lltioo. Tho bot't)OSitioo of suoh o. C<>U!.'"t. is not 

going t o bo vor oasy r.n-ttor, ·s:)Oci l.ly ,hem there nro so 1:mny bolligo

rontn . Strictly n?(JD.k.ing , I do not thinl' t ho.t i t ought to bo onllod nn In• 

torn.o.tioml Court,; it ought to bo onllod o. Unitod fations Court, or an .Al .. 

liod Court, for, unlike: t ho Ho.guo Tribunnl, or bodies of th.:>.t eort, it dooo 

not ro lly · . at sW'fing i t::Jclf by Judgos drmm i'ra.1, ar:,c,ng&t othors, thQ 

anof;\Y ooi..tntrioe, or, I ohould think, tho noutro.l countries. 

Thon, ,vhon you havo oroatod thia navol TribunoJ., you ~till hnvo to fn.eo 

tho quostion of rrho.t is t ho oodo of 10.,1 ,1hiah it i e going to apply. I th1nk 

r.1,.Ya lf, o. s o. r.'lll.l'l ,1ho hD.!l spo1it o. good doo.l of his life in tho pro.ot1ool bwsl• 

noss of' tho lo.rr, that ono of the groatoet dif ioultion of nJ.l , ·,hioh I c1aro 

so.y to ll la,yr.lO.n ooor.us · c~ ti vo ly uninportant, ,1ould ba _ roe dwro; tor tho 

~ooduro nhioh. ia understood ru1d follNOd.:J.n a l3ritish Ceurt is oa lotoi, tM! 

unliko the iX:lth<Xb whiah follm10d olsoYthoro . Thora :'iD.y bo a g , t do 

to bo so.id f01" both viom::i, but boforo your OO'U.t"t oon ovon sto.rt you ho.vo t e 
\ 

dooido rho.t your proood\ll'O is going to bo. Thoroforo, YTithout in tho lon.ot 

\/ishing t.o pour oold \/ntor on tho icloo. - o..nd indo d, I eoo tho inport oo 

of tho · t mc1o both by tho nob lo o.nd loo.rnod Visoow t , Lord MnughaT.1 , n.nd 

by thu nob l o Visoou t , Lord oil, roa;).I'ding o;:oo:Jt i o l co.nos - I think 

that .ro sho.11 pro ly bo ,tiso to put our 1. t at , a for .l:l a tribw 

go o, in tribuno.ls , ,hi do not o thu1asolvos intorrotionol . " 

n 7'.J\7hnt :ii.ni l r tol'f.lD . 
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Tho Lord Oha.noo l or, Lor wir.,on in thfo oonnootion o d in hia S~tor:i,nt 

in the HO\.l~ of Lords on t 7th Ootobor 942: ... 

11 I will vonturo to r.o.ko on obsol"V t ion, puroly pl"ovilliona1 n.nd tont.ltivo, 

on tho third olo.3.s ot' tribunal to nhiah nttention hns nntur~~ "boon dro. m, 

o.nd \lhioh both tho no lo Visoount, Lord Cooil , Md tho noblo nnd loo.roo d 

Visoount, Lord Mn• gho.n, di~u::,sod. I ngroo , i!' I r. soy so, uith tho no'blo 

Vi:nrount, Lord. Oooil , thnt tho , in difficulty in oronting ru1d patting to 

v erk offcotivoly ~his oonoop'bien of an IntQ~~l __ OrJ.f~~-Co~ ia not 

tho diffioul ty of l tmguo.go; but lot nobody run arm;, ·, i th tho id.on tho. t thie 

is nn on.ay oonooption to 1:iruco spooohos o.bout in gcnorol t orr.lO. l't ie 1 oxooo

dingly dif'fioult 1:nttor to donl ,nth if ono dosiros to fnoo a.nd to t ry to 

OV'Oro«X: tho pr~icD.l di.f'f i.o\11 tioo • Tho bot1)08i ti on of suoh a Court is not 

going to bo vur oasy r, ttor, OS)OciaD.y ,hem thorc nl'Q s o r.'Ull'\Y bolligo

r cmto . Strictly O?(Jnking , I do not think t rot i t ought to bo OJ llod nn In

torno.tioml Court; it ought to be onllod a. United fntions Court, or an ~\l• 

liod Court, for, unliko t ho Ho.guo '.l'ribwml, or bodios of trot eort, it dooo 

not rQ 1~, o..il o.t sta.ffing i t ::iclf by Judgos dr,r.·,n ..f.'ro1.1, ur.wmg8t othors, thQ 

onor.w OOW?trioe, or, I ohould think, tho noutra.l countries 

Them, whon you m vo oroatod thia navol Tx-ibunoJ., you ;}till have to tn.co 

tho question of rho.t is t ho oodo of 10.,1 ,1hioh it is going to apply. I think 

1i1ys lf, o.s o. r.lOJ'l ,1ho ho.~ sp:>l\t o. good doa.l of hio life in tho praot1ool bwsl• 

noss of t ho lnn, that ono of the groo.toet dif' ioultioo of o.11, v1hiah I daro 

so.y to o. lo,yr.'ICU\ ooor.1s · cor .• ti vo l y uninporto.nt, ,1ould b .. roood¥rO; fer tho 

pr<,ooduro r1hiah is un.dorstood n.nd follflOOd.:.in a l3ritish Cel..U"'t i s oa plotol.J' ,.,! 
u.ttlik.o the uothoda 1hioh uro f ollorKJd ols(mhoro. Thero uay bo o. grout deal 

to bo oo.id fOX' both vio ,a, but boforo your Oourt oo.n oven start you h vo t e 
\ 

dooido 1ho.t your proooduro is going to bo . Thoroforo, Hithout in tho l oo.et 

\lishing to .:pour oold wnto r on tho idoo. - and indood, I o t ho inport oo 

of tho ·.nt rodo both by tho nob lo nnd loo.rnod Viscount , Lord }.ta.ughon, and 

by the; noblu Viscount , Lord oil , rocarding o;:007tionnl co.nos - I t hink 

that o shall r b11b)J, be \/iao to p\lt our 1. n trust , o.s f l.\I' us o. tribun 

goo, in tribunul:, , ,hioh do not c thCJi.wolvo:, · t ormtiono.l . " 

A o :¥.mho.t tl i.I. · 1 r tor nD. 

.. 
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