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1 February 1947

FORTIORD

-1, The foreword to the 15 July 1946 republication of
this "Manual for Trial of ™ar Orimes and Related Cases," 1s
hereby superseded. : i

2, This "anual for trial of war crimea cases is pre-
seribed for use by all personnel concerned 4in such trfals., Tt
contains a compilatlon of the directlives covering the important
aspeots of trials, together with citations of authorities
derived from past declelons on questions arising therein,
as well as prescribed forms for the racerds of trial.

3. The War Crimes Sroup will keep this Manual up to date

- by constant research and annotation, in c¢v»iar that the person=
nel engezed in triala may at all tinesg be oxrtain that the
trials are being properiy conducted. To that ond. chunges in
directives and additional authoritative annotations will be
supplied as they occur and bscome available. To accomplish this
purpose the pages have been prepared for insertion in a 3-ring
binder. There appears on each paje, abt the top left-hand and
top right-hand corners,; respegtively, the nambers of the section
borne hy the first section on that psre a1 the date of its
issue. 'Where changes occur, nsw pazes willi be supplied,
bearing new dates of issue ard new or revissd section numbers,
together with instructions as to thec old nases for which they
are to he substituted. The Table of fJontents will be re-
published as the need arises,

4, Hereafter all letteors forwariinz changes will he
deslanated "change 1," "fhan7? 2," ete., in nunerical order.
Recipients are reguested to file all such change letters in
the front of the Manual, after havinzg macas the suhstitutions
or the additions of pazes indicated in the channe letters.

If these *nsetructions are followed, the 'e¢-aan: will not only'
be kept up to date hut hy checkinz the chien 'atters acgainet
the pazes in the Manual, all guestions arising from time to.
time as to whother the “anual i3 up to date in every reenact
may be guickly and accurately ree=olved,

5, fince the 15 July 1946 complete ravieion of the Manual,
the following changes, includinz those hereby effected, have
been made:

Section Alterecd Deto R Reason
or Addog T vt
¥ Tl a
270 15 Auz 46 199.#&?A Addition paragraph e ;
O\ YV <\ re confossions against”
g = co-accused. :




FOREVORD (continued)

section Altered
or Lrdne

450

Date

——

1 Oct 46

1 Dec 46

1 Feb 47

Panes
frtected

311-312

1 February 1947

Renson

fec 450 added re
authorization to pay
witness fecs granted
by OTFD by ¢/N of

29 Aug 46,

Inclusion of Theater
directive of 14 Oct 46 |
which superseded
directive of 11 July
46, effecting; r
(a5 gorrection in par
7a re swearing of court
members,

(b) ®nunciating "hard
labor" principle as to
prison sentences in

. par Tc.

(¢) Clerification of
provigions of par B84

as to category of cnases
on which TTA i3 to

take fin=21 action,

(@) Spreading of par

| 12 re eubeeguent pro-
| ceedling to anthorize
: trial by “gneral

“1litary Sovérhment L

il Courts

208-209

107-107.1

Addition of par 340¢
pressribinz rumbers of
coples of record and
policy re introduction
and use of written
exhiblts,

Correction of citation
of quoted 14 Oct 46
directive,

(Pemove old paze 10
ané¢ snhbstitute new -
pazae 10.)

“ubstitution of new
subparagravh c¢(2) to
clarif- universal




FOREWORD (continued) 1 February 1947

Section Altered Date 2108 Reason
or Addod ' Ariected T
————————————

— s v . St

270 aGrissibility of sworn

(cont!'d) stesements, eddition of
new subparagraph c(4) re
no requirement for founda=-
tion evidence to support
admissibility of sworn
statements, and additlon
o’ asw subparacraph c(5)
erolifying principle that
ary evidence of probative
vrine 1a admisglible.
\Tomoave old peqge 107 and

amrsgitute nen pages 107
and 107.1)

Srraading of rights of
aczuned to elact to make
¢ thor a aworn or an
wivsora statement,

(vemove o1d page 109.1
cré- subetitute new page

'j\rs'.‘..i :.}

Andibion of new Sec 273

re ccope of cross-examina-
ticn of accused.

(234 new page 109.2) P

L2dition of new Sec 283
to clarify cffect of
admtaistrative determina-
tiea of non-availabillity
ct witngesas.

(#omove olld paze 111 and
aubatitute new pawe 111) v
Tnsartion of desirable
shewling in record re
court's agreement that
Przatdent will rule on
{vwterlocutory question.
(Pamove old paze 403 and
mhatttnte new naze 403 )




FORE™ORD (Continued) 1 February 1947

8sction Altered Date Pages
or Added cctoed Reason

501 407-4086~ Alteration of Outline of
409-410 Trizal to clarify intemd ed

nrectice re reducing
interrogations by the
Court &«nd time of
interrogation of accused.
(Remove 0ld pages 407 to
410, 1incl., &nd substitutg .~
new pnages 407 to 410, ?’
inclusive.)

Corrcection to climinate
stuteoment. to effect
nrosccution and defense
counsel arc fpvointed

rr.ther than assigned. /S
(Remove o0ld page 504 and yf
gubstitute new page 504.)

Deletion of mislcading
m.tter re interrogation
of cccusod by Court.
(Remove 0ld pages 506~
507 and substitute new
pages 506-507.)

Alt:ration conslstent
mith “ocuscd belng able
to elect re & sworn or
an unsworn statement.
(Remove 0l1d page 508 &nd
substitute new page 508.)

A, Also 1nuLosud, in =«ddition to th: new pages above
indicsted, 18 new Table of Contonts, numbered ¥V to vii,
incluaive.

Ny id _
P& i (TN
g. #.f STRﬁ{GHT
Ccolonel, JAGD

Deouty Thedter Judge Advocate
for War Crimes




7702 NAR CRI'ES GROUP
SUROPEAL CO'PUAND

APO 178
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DEPITY THIATER JIDCE ADVOCETE'S OFFICE

.

1 April 1547

ANTAL FOR TRIAL CRIVES AND REIATED CA!

1. Be sure to adhkere to the instrustions in the Foreword to the
Manual; end file this Chance ¢ in the front of the “fanual,

Changos:

L

Reason
Linitation of interrogations by
court to the president, (Remove
old pcpre 103 and insert new page
103.) et

Frovisions for fingerprinting and
piotograpning of accused as an
ineident of serviece, and incor-
yoration theresf in record of
rial, (Remove old pare 104 and
ingert new pare 104,

e

Insertion of essential question
wourt members concerning

ition %o .capital

wtion into record of finger-
nrints and vhotorrarh, (Renove
old pige 405 and insert new page
':'_";—‘,.\. -
Limitation of interrorations by

court to the president. (Remove
old page 407 and insert new page

~rr
Al 7
i e )

‘rorati ona hy
(Ramove

pagze




GIANCE 2, continued.

Seotion Altered Date of Parpos

or Aided Chanpe

610 1 Apr 47 504

1 Inol:
New pares 103, 104, 402,
105, 407, 410, 504, %05,

1 April 1947

Reason
Insertion of essential question to
court members concerning possible
opposition to capital punishment,
(Remove old paze 504 and insert. .
new pare HC4.) L/
Introduction into record of finger-
priats and phutograph, (Remove old
pure 505 and insert new page 505.)

. T
fA’TJ'L/ pﬂk
N, B, STRAICAT
Colonel, JAZD
Deputy Theater Judge Advocate

f'or War Crimes




HEADQUARTERS
7708 WAR CRIMES GROUP
SUROPEAN COMMAAND

APO 178

1 May 1947

CHANGE 3

MAYUAL FOR TRILL OF VAR CRIMES AYD RELATED CASES

Be sure to alhere to the instructions in the Foreword to the
and file this Change 3 in the front of the Manual, :

Changes:

Section Altered Date of Pages - Reason
or Added Change Iﬁiected

accused by ember of cowrt,
(Remove old page 103 and insert new
page 103,) ;

220 1 May 47 103  Provision f@terrogatim of

Provision interrogation of
accused b member of court,
(Remove old pages 407 and 410, and
insart new pages 407 and 410,)

Prevention of undue repetition by
both prosecution and defense of
arguments already presented,
(Remove old page 411 and incert
new page 411,)

§ "') ; ’ "'_
. 3. STRAIGHT
Colonel, JAGD
Deputy Judge Advocate
for War Crimes
1 Incl: '
New pages 103, 407, 410, 411,




1 February 1947
WAR CRIMES MANUAT,

of fice of the Deputy Theater Judge "dvocate
for "ar Crimres

TABLE OF CONTENTS

PART 1
AUTHORITY FOR TRIAL OF WAR CRIMES

Responsibility for Military novt in
U.Ss Zone, Germany ' Sec 101 Pages 1-4

Military Commissions Sec 110 Pazes 4-9

Authority of “ilitary cCommissions to
try War Criminals Ye¢c 111 Pages 9-10

Rstablishment of Military fovt Courts
for Trial of War Crimes Cases Sec¢ 120 Pages 10-14

Authority of Military fovt ‘ourts to
Try War Cpriminals Qec 121 Page 14

Jurisdiction of “ilitary ~ovt Courts

of War Npimee fNommitted Prior to
Occupation

PART TI
POWERS AND PROCEDURE

General Directives Sec 201 .Page 101

Personnel of Military Govt Courts Sec 210 Page 101-102

Duties of President Seec 220 Page 102
Intorrozations by Court Pages 102 -103

Prosecutor Sec 230 Pages 103-104
Defense Nounsel Sec 240 Pages 104-105
Powers of (ourt 9ge 250 Pages 105-106

Voting on Rulings and Verdicts Sec 260 Page 106
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Procedural Sugqesﬁions ' Sec " Page 201
Stipulations Pazes 201-203
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superior Orders Sec 401 Pazes 301-304
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SEC 101 15 July 46

PART I -
AUTIIORITY FOR TRIAL OF WAL CRIIMES

Regponsibility for Militory Government in US_Zone, Germeny.

G0 337, this Headqucrteres, subject, "Respongibility ior

Military Government in US Zone in Germony," daoted 14

Qﬁﬁﬁlgﬁg' provides cs follows: e
"l. On the eifective date of this order, 1 Januory
1946, the Oifices of lilitory Government f{or Bovario,
Vluerttemberg-Beden, and Grecter Hesse will each be-
come cn indepnendent commond under their respective
dircetore, who will report directly to the Commonding
Genercl, US Forces, Turopecn Thecter. The Office of
Militory Government ior Germeny (US) ond the Cifice
of Militory Goverument (US Zone) mey commmuniccate
dircetly with these Leender Cifices of Military
Government thrcugh functionel chennels in conformity
with letter, this hendquarters, AG 0l4.1 GiC-AGO,
subject: 'functicnel Chammels fox [filitory Government,
doted 10 November 1945.

-

"2, On the eifective dote of this order, the
Commanding Generals, Dostern cnd Western Hilitary
Districts, will cense to commond or supervice the
setivities of these officec or subordinate offices
of liilitery Government witiwin thieir disiricts, but
will retedin general court mortial jurisdiction.

"3, Within their respective orccs, the Directors

ofi the Ofiices oi !filitsory Government for Boveria,
Vuerttemberg-Boden, ond Grecter [fesse will command
all Offices of Lilitary Govermment within their
Lend, ond cll unite and perscennel atteciied or
assigned thereto, cnd will be responsible for:

2. Direction of activities oi wubordincte Officesn
of iilitory Government® under tlieir commend, in-
cluding the issurnce of necesscry directives,

orders ~nd instiuctiors.

b. Administretion of the Us Militcory ané civilien
personncl under their comacnd, pertcoining to:
aesignment cnd tronsier oi versoancl, trovel,
necounting ond rocords, promotions ~nc demotions,
lecves of obsence cnd furloughe, owerds (nd decore-
tions, redeploviy nt cnd readjustment, ~nd similer
motters, ond the issucace oi orders to corry out the
above, in accordnanice witl: thenter policy.

¢. Sucervipion ond control oI Germ~n civil agencies
“nd Germcn cnd other civilimm cetivities, directly
or throush subordinate cificcs of lilitery Government.

1
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SEC 101 | 15 July 46.

cdequacy of these resources for thot purpose.
Whenever Directors consider thot order cannot be
meinteined by the use of such resources, they will
request cssistrnce from the District Commonders.

In thot event tlhie District Commender will use the
merns at his disposczl as required to restore order;
cnd to tiie cxtunt necesscry for this purpose, he

moy assume direct control of civilien agencies ond
the civilion population, aeting, if nossible, in
ocgreement with the Divector of the Office of Militery
Governaent concerned. Aay suell cetion will be termi-
neted as soon os security permits.

"7. &, The Commending Genercls, Eastern ond Western
Militowy District, will retoin their cuthority,

under current directives, to requisition real

property necesscry for tie discherge of their
respons:bilities, but all suen requisitions will

be mede tihirough the Cffices of Militory Government.
Directors of TLond Ofiices mey present to the
Commcading Genercls their views oo to the efiecct of
such recuisitions on militcry government objeciives,
but will '.cve no suthority to disapprove them and

Will promptly tcke nccessory action to acquire through
the CGermen outhoritiece, the property requested. After
toking such action, the Director of the Ofiice of
Ililitery Goveinment may submit any objections to the
requisition to the Commonding Generanl, United Stcotes
Rorces, Luropean Thecter, with copies o the Commondin
Genercrl oi the District.

D All tcquisition: of other types of property or
production, or of lcbor (nd services, will be made in
accordence with current directives and instructions.

"8, DThe Commonding Generals, Eastera cnd Western
Militery Distriects, ~nd the Directors of the Offices
of Lilitcry Government in the scme crecs will cooperct:
to aessist eacl other in the performcace of their
respective responsibilities, ~nd, so for as possible,
will rgree upon joint setion with respeet to metters
of common concern, subject to nrescribed policies ond
procedures.

"9. In cddition to insnections -nd investigetions by
the Theoter Inspector Genersl, upon reguest of the
Thecter Commrnder tlic Inspcector Genernl of esnch
District Commender will moke inspections cnd investi-
gotions, under the direction of the District Commander ,
of the activities' of the Ofiice of Hilitory Government
0n behnll oi il.e Theater Commonder. Reports of such

3




SEC 101 15 July 46

inspections ond investigcotions will be submitted
to the Thecter Commander through the District
Commender.

"10. The following letter orders relcoting to |
spacific cetivities ~nd functions remcin in effect:
a. Letter, this Lendqueorters, AG322.011 GEC-AGO,
subject: 'Orgenization nnd Responsibility for the
Supervision of Civil Tronsportotion in Germeny, !

27 l.ovember 1945, as cmended.

b. Letter, this hendeuerters, AG 0l4.1 GEC-AGO,
subject: 'Orgonizetion of the Deportment of
Comsmnicrtions cnd Poets, US Zone, Germony,'! 29
september 1945, as cmended.

¢+ Letter, this hecodguorters, AG 322 GCT-AGO,
subjcct: 'consolldation of Commond in the Bremen
Sub-Digtrict, '21 November 1045.

d. ZLett~r, this hecdcuarters, AG 013.3 GLC-AGO,
subject: 'Revici of Ccscs of Detention by
Security Review Bocords,' 15 November 1945.

"]1l. The Directors of tie Cffices of Illitary
Government for Bovoric, Vuerttzmberg-Brden, -nd
Grecter Hesse will continue to periorm their
functions in accordonce witl directives and in-
structions as heretoiore icsued to Commonding
Genercls, Ecstern cnd Western Militory Districets,
except os modified by this Generesl Order, or ae
hercofter modified ond cupplemented from time to
time. PFrom the eifective ¢ote of this ordexr, such
current directives cnd instructions will be con-
sidered as hcving been issued to the Directors of
the Cffices of lidlitery Government for the three
Laender referrec to cbhove.

"12. All current directives and instructions care
modified to the extent th-tv they ere inconsistent
with this order."

SEC 110.
Militoxry bOMMLBSiOuL-
In the leticr of this Hecdguarters, file AG 250+4 JAG-

AGO, subaﬁct. miilitery Commissions," Third US Army,
etcl, dated 25 nuguat 1045, it wes directed:

e —_— —

"lo gb_:bé_ __l_

o. Authority to_As’oint. You ure ncreby cuthorizc
to appoint militzry commissions for tle trial of

4







SEC 110 - 15 July 46

"4, Charges and Spgcifications. Formal charge

ond investigetion as contemplcfed in Article of

Wor 70 are not necescory in proceedings before
military commissions, although Vor Deportment,
Adjutont Genernl's Office Porm Humber 115, may be
used as a cherge sheet. The charge should desig-
nate the offense by its legnl name or describe it
in terms of internctioncl 1low, preferobly without
reiercnce to an Article of Viar. The snecification
should set forth the detcils of the act chorged
with suificient definitencss to show the jurisdiction
of the commidsion cnd the stctus of the accused.
The occused slnll be furnislicd with o copy of the
chorges ond specificotions.  Altlhiough no octli is
necesscry, the chorge should be signed by a person
subjcet to militory low. At some stoge prior to
‘the trinl, the cherge should be investi goted suifi-
ciently to encble the cppointing uthorlty to
determine the' the offense merits tricl by military
commission. Before dicecting tlhie trinl of ony
chorge, tlie onpolrulﬁo cuthority will refer the case
to his st-ii judge odvoccte for consider“tion o4 {4y
advicc.

"5 llelre° Members oif the military commission

may bc 01 11eng zed by the accuged or the tricl judge

advochte for couse stoted to the court. TPeremptory
2llenges shell not be cllowed. :

"6. Oaoths. leking such chonges o8 cre necessary,

the ppropri te ocths contzined in Article of Wer 19
sall be adminictered to members of the commission

as well os to the prosccution ond to others connected

with the tricl. All witnesses will be sworn.

"7, Plecgs. CGenercl ond specicl plecs of the accused
shoulc be liecrd ond passed upon by the commission in
order to insure o foir end impertinl trial.

"8, Fecs ond Allowgcnces. Fees ond ellowonces for
witnesscs, court Abpor+era and interpreters will be
set ns provided in Army Regulctions 35-4120, doted
30 July 1943, as clicnged, or ce may be published in
future instructions from this heandquarters.

"9, Interpreter for Accused. The cccused shell hev
the rlr“t to hove the uro"ﬂcdlnﬁs of the commission
interpretcd into his own longucge if he so desires.
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"10. Records of Trial.

%. Prepcrotion. Commissions sholl keep o record of
heir proccedings, conforming as necrly as preeoticcbl
to thct presoribed for genercl courts-morticl. Court
reporters moy be detailed for this purpose. If for
any cogent recson it is incxpedient to mcke o verboti
record of the proceedings by stenogrcopher or in long-
hcad, the record shcll be prepoared in form prescribed
for specinl courts-mexrticl, oreporing in such ccse a

sufficiently completc summcry of the testimony of

ti.e witnecsees thet the revieving cuthority may
properly evclunte the evidence received by the
commission. : '

b. Disposition. The record cf trial will be prepcred
cnd cuthenticoted in duplicote cnd forworded, togethe:
with pertincnt ceccomponying popers, including an
origincl ond sigied copy of the review of the staff
- Judge cdvoccte, o the Deputy Thecoter Judge Advoccte,
Wer Crimes Brancia, this headguorters, -APO 757.

"11. Sentencc.

8. Genercl. Subject to limitctions imposed by this
hecdquarters, militcry commissions mcy adjudge any
type of punishment referred to in parcgrcph 45,

Wer Deportment Fil 27-5, subject: 'Militarg Government
ond Civil Affcirs,' doted 22 December 1943.
Commissions n~y Ve guided by, but are not limited to,
the penclties cuthorizcd by the Monucl for Courts-
merticl, the lows of the United Stotes, ond of the
territory in whizl. the offense¢ was committed or the
tricl is held.

b. Picces of Coniinement. Plcces of confinement will
be designoted by the cppointing cuthority cs in the
case of prisoner:: sentcnced to imprisonment by
militcry government courts.

"12. Review.

a. Lvery record of tricl by Militory commission

Wwill be referred by the appointing authority to his
steif judge cdvocote ior review before he ncts thereon
b. Every record of tricl in which ¢ death sentence is
cdjucged, if such sentence is cpproved cnd not commutc:
by thie ~ppointing cuthority, will be forwcrded to the
Deputy Thecoter Judge Advocote, Var Crimes Bronch,

this headquarters, APO 757, for review by the Theater
Judge Advocote or his deputy cnd prcsentotion with
appropricte recommendcotions to the confirming authorit:
for cetion.
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"13. Action Upon Sentences After Confirmetion, Tix
action token by the confirming cuthority upon sen-
tences requiring confirmetion will be notified to + -
appointing cuthority, wiho will iscsue cppropri-te
orders promulgcting the sentence ¢s confirmed ond
corry the scme into execution. In confirmotion coc
the record of tricl will be retcined in the oifice

the Deputy Theoter Judge Advocate.

"14. Publicity. Tricle will be lheld in open court,
exccpt wien security, protection of witncsses, or
othier conciderctions mrke this incdviscble. FPull -
publicity may be ziven to trisl procecdings ond
exccution of decth seatences. Procs amctericl will
be submitted o press censorship in tiae normal way
and vill be subjecct only to normcl press censorship
revtriction to protect counter-intelligence orgcni-
zotions ~nd method.

"15. liitigction, Remission, etec. Tae power to oxc
the execution of a sentence, or to confirm o decth
scntencc, of o militeory commigsion includes the pow:
to disapprove or voecie iz whole, or in port, any
finding of guilty, ~nd to mitig-te, remit, approve
ond commute, suspend or to recmend {or further pro-
ceedings or for rchecring before ¢ new militory
commission.

"16. Rejorts.

&« The oppointing authority will ndvise the Deputy
Theater Judge Advocate, V/.r Crimes Bronch, this he:
quarters, APO 757, by TWX o:f the result of eacli tri
by militory commission immedictely upon cnnouncemen:
of findings rnd sentence.

b. Reports of exccutior of ~ll deeth sentences im-
poscd by militnry commissions will be mode to the
Deputy Thecter Judge Advocrie.

"17. Distribution of Orders I'rommlgcting Sentences.
The distribution listed below will be included for
tll oxrders promulgciting sentences of militory
cormissions:

c. Tluece copies to The Adjut:nt Genexnl, Washington
29y D.Cs

b. 7o copies to The Judge aAdvoertce Genercl,
Wos.dngton 25, D.C.

c. One copy to tlic Adjut-nt CGener:l, US Porces,
ruropern Theooter, APO 757.

d. Three copies to vhe Thecter Judge Advocate AFO 7!
€. ™o copics to the Asegistont Judge Advocate Genex
witii the US Yoreces, Duropern Thonter, AP0 887.

e el = ¥ L - C ¥ ST
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f. Three copies to the Deputy Thettcr Jucge Advocate,
Wor Crimes Broach, APO 757.

"18. All dircctives ~nd instructions of this ond
subordincte lheadquerters relating to militory
commisgions cre liereby superseded to the extent in-
concistent with this letter.”

SiC 111

e

Authority of liilitory Commissions To Try Ver Crimincls,

The Deputy Thecter Judge Advacate for Wir Crimes haos
stoted:

"The Lilitcry Commission whichk hecrd this cose wos
properly constituted .nd hod jurisdiction over the
subjcet motter and of the cccused. A militcry
comnicsion hes jurisdiction over the inhobitonts
of cn occupied encmy country lield by the rigut of
conouest (Por. 7, PN 27-10, Rules of Lond Warfore:
Colemen v. Temnessee (1878). 97 U.S. 509). Military
comnissions orc not rostricted in their jurisdiction
by territoricl limits. (United Stotes v. logg, et
=1 (1865), 8 Rebellion Records, Series II, 674, 678;
56 Horve Low Review, 1059, 1065). Thus, on offcnse
cgoinet the lawe of wor committed in o country prior
to its occupction mey properly be tried by o militar)
commission of the viciorious crmy upon occupation.
(lemoreondum by thie Judge Advocote Genercl. (SPIGW
1943 17671, subject: Julisdlction _to Punisl Ver_
15 December l§f3; Dig. Or. JAG, 1912,
40t Cong. 2nd
UCBu Houac of “Cpresuut tives, Lx. Doc. 10.23: see
elso coees cited on poges 207-216 in Universolity of
Jurigdiction Over Vox Crinbs (Cowvlce), reprinted
from 33 Colifornic Low Ticview (June 1945)). Civilion
notioncls of o belligercnt power ore bound to ceocord
to 1lrwiul enemy corbotints the trectment reguired
uncer customory cnc conventioncl internctional low
(Art. 2 of the Genevzc (Prisoners of Vear) Coanvention,
27 July 192¢: Art. 23, pcr (c) of the Annex to ihe
Hogue Convention fo. IV of 18 Octobexr 1907, Chenge 1,
15 ifov. 1944, par. 345.1, Fil 27-10, Rules of Land
Yerfore)s Both thie United Stotes rmd Germeny vicre
sign-tory powers to the cited coaventions. The
killing of the unuvrmed prisoners of wer in the inst-u
cosé wes intrineicclly so barborous cnd inhumene thrt
it ccn properly be scid to violrte not oaly the writt
l~w of nrtions, but ~lso those implicd conccpts cnd
stendorde ofi decenc: to whicli-the notiontls of svery
belli crent crc bound by tiie wnwritien low of notions
ihe offcnse eloscly oporoximcted common low marder.

9
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The jurisdiction of the Commission ovor tho cffense
and over tho accusod ls beyond guestion" (United
States v, Karl Eloch. Doc 43)
Establishment and Proceiure of Military “overnment
Golirtss = T T 7 i L o b TRy e

| Relative to establishment of Military fovernment Gourts
| for the trial of war erliminals and the procedvre to bo

| folTowed In such CASAY tAE T&Ytor ¢f this headquartors,
| filc AG 000.5 JA”-ANN, subject, "Trial of War (Crines

' Cases,™" deted 14 October 194€, dircats as follows:

l

"3, Revceation of Authoriby.

The auvtherity formarily vestzd 4n the Commanding
Oeoneral, Thipyg U2 drny Arca; to appoint spacial
Militery Goysrnmentc curts and Miiitary Comniseions
for Thoe Trial of war» crimes crees aa well T
authority to take ciher actinrnas in connection there-

with has begn rcvo@gﬂ.

e

o ——

"4. Appolntment of Milltary Government Courta.

Hereafter Military Covarnment Ccurts for the trial

o war crimes cas33s involving American nationals as
victims and mass atrccities commibzed in the American
Zone of Cccupation willl be anpzinted by, and all
further actlions in cennoctiou with such cases will

be tauken by %tnlig hecdquarters. The principies here-
irarter set forth wlil be adhored to in the mppointing
of such courts and in the taking of such actionse.

"By Benoral,

As a matter of policy, such cas=a involving offenses
against the lawa and usages of war or the laws of

the occupled territory or ary part thereof, commonly
known as war crimes, committed prior to 9 “ay 1945,
asg may from time to time be deternined by the Deputy
Theater Judge Advoecate for "ar Crimes, will be tried
before spgcially appointad ¥1litary Aovernment Courts
excopt where oiherwise directed hy the Thoater
Commander,

"6, Proredural Matters Before Trial,

a. Charges. Charzes in the cnzes contemplated
will be prépared under the direction of the Deputy
Theater Judge Advocete for Viar Cpimes in the form
prescribed for Military covernméent Courts,

10
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b. The charges vill te
referred to special wilitary Government Courts
by the Deputy Thezter Judge wdvocate for lar
Crimes.

(-
referring such charges for trial the Leruty
Theater Judge wdvocate for lLar Crimes vill deter-
mine those inited Nations, if any, vhich in his
judgment should be invited to send observers to
the trial and vill extenc such invitations on
behalf of the Theater Commander.

d.

arpointed bLy tiiis headquarters and vill be com-
posed of ofticers vaithin this command. General
Military Government Lourts and Intermediate
silitary Covernment Unurts arpointed as contemplated
herein vill consast of not less than five and not
less than three members respectively, and the
senior member present at eacn trial uill be the
president and presicing officer of the court. The
orcvers appointing such courts vill detail at least
one officer vith legal training as a member of such
courts 1he Leputy Theater Juage Auvocate for i.ar
Crimes vill assign one or more prosecutors and
defense counsel tut they will not be formally
deslgnated in the orcers appointing the courts.

"7, Trial.

a. If after the trial has begun a nev member is
appointed or a memuer. on account of unavoicable
absence during a trial misses part of the proceedings,
the president vill cause such member to read the record
of the procecdirgs had prior to his being appointed

or during absence, as thne case may be.

b. T.e Trial vill be concucted accoruing tc per-
tinent ikilitary Government directives ana instruc-
tions, except that no person vill Le convicted

or senternced except by the concurrence oi tvo-thirds
of all the members present at the time the vote is
takern,

c. Tue effective date of prison sentences vill be
as provided for other kilitary Covernment Courts.
sentences imposing death will provide feor the
execution thereof by hanging. Confinement vithout

o T
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whard labor' vill not b¢ imposed, provicing, hovever.
that sentences heretoforc or hercafter imposed vhich
do not inelude the vords "hard lebor" vill be con-

strued to require hard labor as a part of the punish-

«ction.

Irrespective of the result of trial, thc accused
i11 be returncd to custody pencing final disposition.
The prosecuting offlccr vill be rcsyonsible for

preparation of the record of trial. vhien, aftcr
being properly autherticated. 1111 be for:arded to
the Deputy Theeter Jucgc &avoeatc for .ar Crimes vho
vill pnepare a “riticn aeview and Kecommendations for
submissiorn. to Thrut~o Juuge. kdvocate.
¢. In taking tuc axvlion rrcseribed in subparagraph
b, above the Dopubly L..oater Juégc auvocatc for L.ar
Crircs vill talie inte consiceration and includc in
the Revicy and hecoancncdations any Jctition for
Reviey or roqu.ost for clomency filcd on belialf of
thic accuscd,
d. Lxcept as hereinafter providea in this subparagrarh
no sentence vill be carricc into execution until the
sentence nas been upproved by the Theater Commander
after having reczeiveda thc re commenGaations of the
Theater Juage huvocate as to the vievs expressed in
the Reviev anc Hecommendations., The Tueater Judge
Lavocate is nereby sauthorized and directed to exereisc
&1l of the povers of the Theatcr Lommancer in cases
vhere the senternce of ceath has not been nronounced.
“he mction taken viil bLe entered on the casec r<cord
in the space provided on Legal rorm wo. 13 over tnc
signature of the Theuter Comnancer or, in cases vherc
no sentences of death has been pronouncec, of the
Theater Juuge advocate.

o ———— ]

ng, J.itnesses to_Lzecutions. Leatih sentences
=

adjuaged ¢ executea vithout attencance of
‘mandatory vi
executions vi
or officers a
or order of ¢

58
way b

vitnesscs' speceificd in wGR-302.5. ©Such
11 be attended by such Lo army orficcr
s may bc designated in the death warrant
vecution.

w10, Fermerint riling of Regorcus. ofter final action
the casc rcecords of all trials vill be forvarded to
the Deyuty Theater Jucge advocate for w:r Crimes for
permanent filc.

W11, Cagcs being lricd.. i tritunals hcretoforc
appointcd by the iliird Lo arny &ra for the trial
of 1ar crimes ceses vill continue as tribunals of
this hcadquarters and will cemplete a1l var crimes

12 -




o9i.C 120 1l November 2%

cases then on trial by such tribunzls.. Courts
appointcd by thnis heddquurters vill procecd to
trial vith the var crimes cases herctofore referred
to the Third Us army area for trial. This heade-
quart.rs vill talkc all appropricte action in con-
ncetion vita var crimcs trials lLierctofore com-
pleted by the ifhird or Scventh Us armics as though
such cases had been refoerred to courts arpointcd

by this hcedquartirs in the first instance.

"l12. Mmss_atrocity pubscquent_Progceedings.

a. Certain mess atronily cascs have herctofore

been tricd. i.c., lla’emar Dachau and Lauthauscn
cases vhoeredn the principal participants in the
respective mass a‘roaolclos vere charged vithn
violating the Juns ‘afes of var under partic-
ulars ellegirng <2t “*i3y uetcd in pursuance of a
common dgesign to 5. 0n rorsens to killings,
beatings, tcrtut wsrvation sbuses anu indig-
nitics, or partisui-s-~: zuustantially to the same
cffect. Tie eniru: ursncunced sentences in those
cases involving limprisonment and aeath anc of
neccssity, in vicr of the issucs involved therein,
found thut the mass atroeity operation involved

in each vus criminal in naturc and that those
involved in the nmass atrocitics seting in pursuance
of a common desizn did sulject persons to killings,
beatings, torturcs. cte.

b, Lith rcgurd tvo subsequent procecdings sgainst
accused othcer trnar thosc involved in the initial or
'percrt! mass actrocity cascs herctofore or hereafter
tried involving charges and particulars substantially
similar to thosc deseribed in parsgraih &, above, it
is preseribcd as follows:

(1) 4fter finzl action by the revievirg end confirm-
ing authority, if any, in conicction vith a parent
mass atrocity casc, this headeouart.rs 1111 arroint
oric or mor¢ lilitary Govirnment Courts to try such
additional individuels as may be charged vith
participating in the muss atrocity,

(2) In such tricl of adcitional purticipants in

the muss atrocity, the prosceuting officer vill fur-
nish tic ccurt certificd copies of the ciarge and
particulars the findings and the scntinces pronounce d
in the rarint casc l.ercupon, such .ilitary Covern-
ment Courts v11ll tuke Jjudicial notice of the decision.
recndercd in the psrent cesc, inclucing the finding

of the court (in the parent case) that the muss
atrocity opcration vas criminal in neturce und that
the paerticipants thcrein, acting in pursusnce of a
common cesign, did subject persons to killings,

T T A I TR

LS P —

— ey

- 13 =




SEC 120 1l Novenber 21

becatings, torturcs <¢tec., and no cxaminaticn of the
record in suci parcnt casc need be made for this
purposc¢. In such trials of additionsl participants
in the mass atrocity tic ccurts vill presume., sub-
jeet to bLeing rcbutted by eppropriatc evidence.

that thosc shovn by compctent evidince to have
perticipated in thik mass atrocity kncw of the crim-
inal naeture tuereof.,

(3) The wilitary Government Courts vill examine

the cvidenece prescntcd to them bearing upon the
naturc and extcnt of the participation of the
additional particinants in the mess atrocity opcru-
tions and prenoiiicc such sentences, if any, as

may be appropri:onuc.,

(4) In any irsiur.c¢ v vhich in the opinion of an
Intermediate w . tilary? Government Court the evidenee
presented vercenus | piistor sentence than is vithin
the pover of Irnucromediate Military Government Courts,
the court vill =uzp ad rrececalngs vith regard to
the accused invrived and refer the mutter to the
Leputy Tl.cuter Julge scvocate for war Crimes reco-
mmenaing thet churges agpeinst the accused be referred
to a General siilitury Covernment Court."

oEC 121

The Supreme. Court of the Lnited Gtates has steted that
military tribunals do not los¢ their jurisdiction of var
crimes cases by mere cissation of hostilities:

lkilitery commissions a«nd other military tribunals

of concurrent jurisdiction muay-+lavfully be convcncd
for the trial of offenscs agasinst the lavs of var

a«t any time at lcest until peuwce has bcen officlally
recognized by trcaty or proclamution of the rolitical
branch .of the Covernmcnt. znd do not lose thcir

The Leputy Theater Judge Advocate for war Crimcs has
stated that wWilitary Covernment Courts have jurisdiction
over var crimes committed prior to occupation.
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"The li1litury Court vhich hcard this casc vas
properly constitutcd and hud jurisdiction over
the subjcet matter and of the accuscd (Letter,

U.itcd Stutcs dorces. Zuropean

-2 CaP, July 1945% subjcet:

. " . + " 5 __‘Ll L‘ i .
gain avs and usiges-of var
committed prior to occupation are properly
cognizablc by such spccially appointcd military
courts (Letter Headquarters. United Biates Forces,
European T..cater, supra). Such courts are tribunals
constituted under the common lav of var vith juris-
diction anulogous to tlet of military commissions.
Tucy ere, in fuct, wirituiy commissions ¢xcept in name,
They have, thereiore, juvisdiction of offenscs against
the international lavs 2 ver committed prior to or
during belligcrent oceupatien «LPJGL 1943/17671) and
over individucl perpetrusors thercof (article 2 and 3
of the Geneva (Prisoacrs of lar) Convention, 27 July
1929; a&rticle 23, par (¢) of the 4nnex to ﬁhe Heg ue
Convention lio, IV of 18 Cectober 1907; Change 1, 1% :
hovember 1944, par 345.1 Fil 27-10, Kules of Lend har-
fere), It is beyond question that the offense in the
instant case - thc deliberete murder by a civilian of
a surrendered uncrmcd cnemy soldier - constitutcd
unlavful belligcrcney cnd vas & violation of the laws
«f var properly triablc by a military ccurt having
custody of the offender." (inited_Statcs v._Clecmens
Liegand. ov_1945.)
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the accused, appoint an impartial adviser to assist the
court in a particilar case in checking the interpreter
or giving tostimc.ay or written opinions as an expert on
Geruan law, locel custons, business practices, or tech-
nicel matters. Such an adviser may be invited to sit
with the court but will not participate in the court's
deliberations or in its decisions. Ke shell be paid
pursuant to MGR 5-308. (MGR 5-353.2), The interpreter
will be carefully selected with a view to his language
qualifications and relisbility. He will be instructed
to translate directly and in the same person everything
that is said, subject to the direction of the court. He
will not be permitted to engage in colloguy on his own
or Lo conduet the proceedings in aay respect. Staute-
ments, questions, and answers should be addressed by all
parties directly to the court and by the court to the
person concerned anG not to the iuterpreter. (MGR 5-353.3),

a. General.

The senior meaber of the court present at the
trial will be the president snd presiding officer of the
court (L,6d). (All those preseat in the courtroom stand
until the court is seated. TlLe accused and the nersonnel
of the prosscution and defense rise and remain standing
until the choice of counsel hac been announced.) Any uen-
bor of tlhe court may sign the record (MGR 5-908)., The
practice in continental countries is for the presiding
judge to conduct the exemination of the accused and wit-
nesses and generally to take a leeding part in the pro-
ceedings. Iiowever, this should be done in these trials
only when it appears that the prosecutor, defense counsel,
or t.ie accused arc not femilisr with common law procedures,
In such event the presiding’ judge should conduct the pro=
ceedings to the extent necessary to protect the interests
of the accused and to bring out all the facts relating to
thie issue beinz tried (MNGR 5-35L.2). Otherwise, the
presentation of the svidence viill be condGucted by the
prosecution and defense counsel,

b. Interrosations by Court.
Because the prectice of pleading to a ciharge is

unfamiliar to tue citizens of coatinental countries and
ie not known in continental practice, the interrogation

102
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of the accused Ly the court at the time of pleading is
digeretionary. [or the purpose of obtaining from the
accused sufiicient inforuation Lo determine whether he has
the intention of adnittin: the elsments of the charge oy
denying it, the court will arrange to Le provided with a
dossier of the case igainat the accused, prior to the
trial, such dossier to contain a swmmary of all documentary
evidence and testimony of the prosecutor's witnesses, this
dossier will be studied LY the court prior to its examina-
tion of the accused, It will Le used as a basis for such
exanination but not regsarded as proof of the statements
it contains wnich will have to be estaulished in evidence
in the usual way, If the sccused appears unable to plead
guiliy or not guilty, the court will enter a plea on the.
basls of the accused's statements made during the interro-
pation, providing, that a plea of guilty will only be
entered if the accused expressly admits each and every
elerent of the offense, Otherwise, a plea of not guilty
will bve entered. i1he accused's statements made upon the
interrozation will form part of the record, and anything
he says may be used 2s evidencs for or against him, 1If
the case is complicaced, the interrogaiion will enable

the court to ap»resciate the issues involved and assist

in determining what evidsince will be relevant and what
witnesses or docwneatary evidence should be procured for
the trial, (liGR 5-354.3).

¢c. Interrogatiomly court in war crimes trials,

It should be noted thab the sugpgestions in lIGR
concerning the questioning of the accused Ly the court
primerily relate to ordinary cases in which the court is
sitting in a capacity similar vwo that of a comaltiing
masistrate as contrazted with war crimes trials in which
adequate prosecution and defense counsel. are present,

.

Prosecutor,

Any gualified ofiicer, enlisted or civilian
lawyer may serve as prosecutor,

b. Duglea of presgcutor.

‘he prosecutor should (a) faniliarize himselfl
with the orders and directives providing for the trial
of war criminals and should especially be familiar with
the regulations cited in Section 201; (b) serve a copy
of the charge asheet upon tlie accused, complete the
“"vecord of service,' advise delense counsel of such
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gservice, and file the original charge sheet in +the
original record of trial and a duplicete copy in the four
duplicate copies of ‘the record; (c¢) as an incident of the
gervice ol cparges, cavse the accused to be re-finger-
printed and re-photograpied in duplicate Ly use of current
ICG Foru lo. 38, and assure that one copy of such con-
pleted Toxm is introduced as an exhibit near the outset
oX tae trial and placed in the original copy of tlhe
record and that the duplicate copy of such form is

placed in The accused's 'Tar Crimes Enclosure 201 file,.
which files wove with convicted accused to '/ar Criainal
Prisons; (4) arraugs with the accused and his defense
counsel for <vlle stipulaticn of pexrtinent matisrs which
thie accusged does not wish to contest; (e) arrange with
thie presicing officer of the court for ths date of trial,
arrange the courtroom, provide the nscessary stationexry,
arrange Ior ‘the-necessary reporters and interpreters to
be pregent, and notify the Court, oither court staff, and
witiesses concerailg the date of trials (£) assure thab
the court receives a dossier oif the case against the
accuseld, suci dossier to contain a summnary of all docu-
nentary and written evideiice and a sumnary of the testi-
40y %o be given by The wituesses for the prosecution;
(g) place beicre sach msater of the court, rfor ais use
during the trial, a cony of tihe ciarges and particulars
outlining the cifeunses for whiclhi tiie accused is being
tried; (h) supervisc prevaration of %he record of trial
(L, 8Db) 3 (i) arrauge for tramsporting the accuscd with
necessary guard and tie witnesses for the trial; (J)
arrange Tor suificient mliitary guvards to keecp order;

(k) make certain that the requisite mess and billeting
facilivies are availatle; (1) assure that defense counsel
has beei furadghed with the proper form ,for Petition of
Review; (m) advise the court as to the 7ar Oriminal Pri-
soi in wlich the couvicted accused saould be confined ;
and (n) draft the necessary comaitment to the “jar Criminal
Prigon as descrived in levier, lexdquarters, United States
2orces, suropean Theater, file ACG 383 JAG-1C0, subject,
"Designation of Prisons for Jar Oriminals," dated 26
February 1947, using Legal Form lo. 5 (LiGR 5-905).

zie ahove autieg of the prosecutor are 1ot exclusive,
but they are intended only as a reminder.,

xeicise Coungel.

a. gualifications of gefcuse counsel.
Any lawyer not debarred from appearing dy tne
Uilitary Gover:ment may appear as defense counsel.

TNy e i 23 - o
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Jithin proper linits,; ithe court may with the

conssnt of the accused designate covusgl naaed by the

TOA
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accused to represent him in eddition to assigned de~
fense counsel, if the nature of the case makes it
desirable. When Germen defense counsel is eppointed
by the court, the court will authorize the Amtsgericht
to pay such defense counsel in the same manner and
under the same conditions as provided for payment of
defensc counsel appointed by German courts.

8., General.

A General Military Governmeat Court may ia~
poss any lawful sentence ineluding doath (MGR 5-300,5).
An Intermediaste Military Government Court may lapose
any lawful scatonce except death, imprisonmeat in ex-
cess of ten (10) yzars, or fino in excess of 100,000
Reichsmarks (IGR 300.65. Fines will not normally be
imposed in war crimes cases.

A Militery Government Court shall have power
to summon as a witness any person except a child under
14 years of age, in which case it mey summon the parentse
or guardian to bring the child to attend as a witness,
except a member of the US Forces or sorvice personnel
of one of the United Nations, in which case the attend-
ancc of such witness will be obteined by & request made
to the commending officer of such person to order his
attendance (lGR 5-303.1).

Any person whonm the court may summon as @ wit=-
ness may be ordered to bring with him any document or
article in his posscssion or under his control which
has e bearing on thc issucs of the case (MGR 5-303.2).

Whenever the court has rcason to belleve that
a witn.ss may be intimidated or become unavailablc at
the trial, it may direct that he be detained as a ma=-
terial witness (MGR 5-303.3).

The court shall have power to order trial in
camera, if it is nccessary to prevent any prejudice to
the security of the US Forces or for some other excep-
tional reason (LGR 327.6).

e ==

b. Sentences.

The following rules shall govern the imposition
of sentcnces:

105
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(1) A Hilitary Governucnt Court shall announce
its findingzs on cech chkarge boeforc it and shall pro-
nounce oncé sentence in respccet to all the cliargcs upon
which the accuscd is found guilty.

(2) Dvery soantcince of imprisonment shall statc
the date of cowsiencsuent tlhicrcof, whiech, if tihc accuscd
was proviously in custody, shall ordinerily makc allow=-
ance for tle period of custody.

A lilitary Gover:muweat Court shall have the
power to hold in coatempt any porson, including the
accused, couagel, witnesses, officlals, or spsctators,
who offond tho dignity of the court, in any manner,
or disrezards its orders. Suclh contempt ney be pun=-
ished by fine, iamprisonument, or other eppropriste
punishmcnt, In cxsrcising its powers to punish for
a contempt, e llilitary Goverament Court shall meke a
record whiclk shall bo transmitted ana reviowed as in
the casc of any othcr sentcacs (MGR 5-333).

Verdicts,

If the membors of tle court agree, all interlocutory
questicns arising during tiic trial iay be decidcd by

the president subjeet to objcetion by any nember of the
court. Unless th. court ias agreced that all interlocu-
tory questions arising during thc trial may be dccided
by the presidoat, subject to thc objcetion by any momber
of the¢ court, tie findings of the court oi all intcr-
locutory questions aad on all othcr guustions arising
during tie trisl requiriag the decision of the court
will be deternincd by a majority vote of all the aciabers
present at the time thic vote is taken. When the vote

is evenly éivided -~ hu presideat casts a sccond vote.
Votiig is in tiuc iaverse order of rank, tic presidont
votine last., I, in couputiag tiie numbor of votes rc-
quired, a fraction results, suchh fraction will bo counted
as one., A two-thirds votc of the aeuibors prescnt is
required to coaviet, and to assc¢ss a punishaent cn tle
accuscd, ‘

AW 25 and AV 38.

A dircetive to & wmilitary tribunel charged with
trial of offeascs against the lows of wer to the effect
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that it will admit "such evidence as in its ovinion
will be an assistanee in oroving or disproving the
charge, or such &s in (its) opinion would have proba-
tive value in the mind of a reasonable man" 1s not
contrary to the orovislons of Article- 25 or Article
38 of the Articles of War. Persons charged with the
commission of a war crime are not "persons subjoct

to military law" within the meanling of the Articles
of War and cre not entitled to their benefit (1in re
YAMASHITA, #61 and #672, Sup. Ct., October 1945).

b. Non-goolicability of rules of evidenge
Tor Courts-iartials g ey

The rules of evidence as known in British and
American courts (or as set forth in the Manual for
nourts-Martial) do not apply to proceedings before
Military fovernment Courts. The only positive rules
binding upon them are those set forth in MGR 5-329.
Hearsay evidence is admissible, but when an issue 1s
important and controverted, every reasonable effort
w11l he made to obtain the direct testimony of wit-
nesses. (enerally, the best evidence available will
be required, and all svidence which will aid in doter
mining the truth will be admitted ("GR 5-354,4),

wvidence shall he admitted in accordance with
the followinz rules:

(1) A "1litary fovernment Court shall in
general admit orel, written, and phyetcel evidence
navinz & bearinz on the iasnes befors it, and may
exclude anv evidence which in ite ooninlon 1= of no
value ae proof. Tf security ie at otoke, eovidence may
be tnkon in cemera, or In exceptional cases where
gocurity demands it may be evcluded altozether,

(2) The court shall in general reouire the
production of the best cvidence rensonably avallable,
However, this principle is not to be confuscd with
the "best ovideneo rulc.'' The latter is dofinltely
not applicable (scoc paragraph d, this Suetion 270,
below, and Scction 280, post), In this connection,
1t is cmphasized that thc sworn statenents of accusecd
end witnossos are always admissible rogardless of the
presencc or absonce of thosc who mede the statomonts,
unlcéss the court is of thc opinion that statements
heve no probative value or, to apply a sinilar tost,
that the statements would not bo helpful in arriving
et 2 trno finding,.
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(3) - Bvidence of bad character of an accused
shall be admissible bofore finding only when tho
accused person has introduced c¢vicerce as to hls own
good charaster or as to tho bed character of any
witness for the prosecution (MaR 5.329).

(4) War crimes tribunals will not reguire
foundation evidonce tn cstablish that sworn statements
offercd in ovidence wore voluntarily procured or the
qualifications of war crimos invoutlgative personnel
participating in such procurement. On the other hand,
war erimos tribunals will prosume. subiect to being
rebutted by ccmpetent evidence, that sworn statements
procurcd by wear crimes inveetizatuive personnel from
accuscd and witnessea were volunuvurily made and that
all intcrpresers nnd usher »ersonnel asgelsting in the
procuremenc of such statemerts were qualified by
treining and otharwise to pcrform the tasks assigned,
Bvidence, if any, by spbosing covnsel to overcome
this presumption wiil not e admitted prior to the
admission of guch statements but may ho offered by
such counsel in the rozular courac of the introduction
of -evidence to anpvort their =ida of tho case,.

'

(5) o0ourta wil)l to the Sreateet voseihHle
extent apply eéxvediticus and non-t2chnfcal srocednre,
and shall gdmit any evidence whleh they deem to have
probative value, “ithout 1i~fting the foregoing
genercsl rule, the feollowing will be desmed admiseible
if they appear to the war crimes tribunal to contain
information of prohative value rolating to the charges
and particulars: «ffidavits, depositions, lnterroge-
tions, and other statements, dlaries, letters, ordors,
directives, memoranda, bulletins, eclrzulars, other
communications and documents, ts well as the records,
or extrncts thersfrom, findings, atatements and judg-
ments of the military tribunals and the reviowing
and confirming euthorities of any of the United Nations,
and copies of any document or other sccondary evidence
of the contents of any docuvment, if the orizinal 1s
not readily availa®le or cannot he produced without

delaye
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Cl

In ¢eteri ining questions involving the best
evidence avuilable, the court shoulé keep in mind the
difficulties involved in procuring eviaence concerning
cerines committed months or cven years prior to occupa-
tion, the fact that vitnesses may be and often are
hostile, the cestruction of primary records due to the
var wno the @ifficulties involved in the division of
Germany into four zones of occupation, .In admitting
evidence vhiel. might be objectionable, if the ".cst
evicence rule" ere upplicable to ver crlics triels
tiie court need only satisfy itsclt that the ori.inul
rccords or tie cuthor of a statement cannot be pro-
ducea, after rcusonubly ciligent effort to do so, that
the evigence offered is of probative value, and that
the accused vill not unreasonably be prejudiced by ad-
~ission of such evidence. Thc controlling f.ctor shoulc
alvays be vl ther evidence conitted is helpful in ar-
riving «t &« truc finding.

Tiie Deputy Taceter Jucge auvocate for 'ar Crimes

ies uuopted the folloving opinion concerning the acmissi-
Lility in cvidence in ver crimes ceses of the stetements
of on¢ accuszG, mace out of court, &guinst his co-acecus.c
(Letter, Loputy Thester Judge auvvocate for lar Crines.
subject. "aciissibility before a bilitury Governnent
Couwrt of extra-jucicilal sSteterent of co-uccused," dated
1C lovember 1945).

"The rules of procccdure in kilitar)y Covernment
Courts provide that 'iiiltary Goverrnrcnt Courts
shall in general admit all vwritten and physiccl
evicence having a bewring on the issues before it,
ané may cxclude any evidence which in its opirion
is of no valuc us proof'. (ilulc 12 (1) Scetion
30F, puege 37, Lilitary Covernment Ccrnuny
Technicul !.wnual for Ligal ané irisen Officers,
2G e¢cition.)* T...s rule perumits thic admission
of any cvidence 'vhicli in tihe opinion of the
court is of probative value.' Tae Guide to
Proccdurc in .salitery Government Courts provices
thiat hearsay evidence, lncluding the statements
of the vitness not procuccd, -is admissible in
wmilitary Government Courts. Thesc authoritics
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most certainly permit the admission of heursay
eviderce.

"Tnce gencral rulc, wpplicable in courts-
merticl, thuat the confession or adrission of onec
accused, mudc out of court, is wdnissible only
as wgalnst such accuscd, is simply an application
of thc heearsuy rule., o confession or zdmission,
wnGl cut of ccurt, is acrissible cgeinst the naker
48 wn c¢xecption to such rule, (Mh.C.k. pur. 114
Fi. 27-255 pur. 94) «nd, of coursc, thut
¢xecertion i1s not applicable vihen the statcrent is
uscd ag=inst znothir sccuscd. T.e¢ fuct that the
busis for th. wudnissibility of an extru-judiciul
statercnt of onc accuscd cguinst anctier accuscd
is siwply tac epplicuticn of the hearsuy rule is
Gernonstratcd by the fuct that orc co-accuscd may
testify in court «p.inst his co-cccuscd.,

"It is clear thet a stutcerent nade out of
court by onc accusia is a€nissible before o mili-
tury government court w«i:inst w1l accuscd to the
Salic extent us any other heuarsuy cvicdcence

* The cited cutheority has becn superscded by kGR
5-329. Tue voralng in the ncv suthority is identical
vith thit of the citcd suthcrity.

i

any person other than the wccused may be re-
quircd te testify Loefore & kidlitary Government Court,
except &« person of unsound minc. providing thet no wit-
n.ss shull be required to inericincte hims<1f ana pro.
viding «lso th.t ¢ court shall not compel.

(1) & husbund or . vife or « parent or & child
to glve cviacnce wgeinst the other;

(2) 4 logal waviscr to cisclosc «ny communi-
c:tion betiecn hiusclf wuné & clicnt nmude in the coursc
of « profession.l rcl:e tionship, execipt vhen the cormuni
c.tion vas purt of or conncctcd vith &n unl:yful act or

omission,

(3) & pricst (or othcr ministcr or rcligion)

/
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to discloss eany communication made in the course of a
confession (IIGR 5-332).

These privileges are pcersonal to the witness
nnd except when clained by the witness are not allowed.

In connecctlion with self-inceimination, if the
witness asserts that the answer to a gquestion might in-
criminate him, the court, and not the witness, will
decide whether anawer to the question could have that
effect end may reaulre the witness to answer,

An msccused has no privilege azeinst self-
Inerimination., ¥He will not he warned that he 1s not
required to answer when questions are out to him,
However, he will not “e compelled to enswer ouestions
nor may he “e sentenced for contemnt for refusing to
answer, Tf he refuses to answer any oueetions put to
him, the court may draw an unfavorahle inference from
his refusal to answer (MAR 5.354.,5),

g. Oaths,

The accused may elect to make either a sworn
or unsworn statement. The record of trial before
clther Militery Government Courts or ilitary Commis-
sions should indicato whether the accused's testimony
is sworn or unsworn. In this connection, the following
quotation from & case involving a trial before a
Yilitery Commission is of interost

"The record should show, in trial by military
commission, whether accused's testimony is
sworn or unsworn. Faillure of the record to
do 80 1s not, howsver, prejudicisl, when

it is clear thnt his testimony was ﬂiven
voluntarily and when tho record contains
ample avidence aliunde %Yo show accused's’
ilt" (UNITED RTATES v, DOVINTKUY THOMAS,
Opinion, DTJIAWC, December 1045),

The court may at any stnee of the examina-
tion question any witness and mav call or recall any
witness at any tire before finding, {f it considers 1t
neceagary in the interests of 1uﬂtfce (ran 5.3%27.3),

"The pocord-of trial indicnted that a

witneas for the prosecution, who tectified
only concerning the facte surrounding the
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takinz of pre-trial stotamente from the

two accuased, wes not adm’nistered an oeth
before teestlfvine. Roth aceneed ateted in
the record of irfal that the atatements

were corvectly reported and interpreteAd.

and did not contend that thev were imoronerly
ocbtained. Held that the irregularity 414

not injuriously affect any subetantial

richt of the accused” (UNTTED QTATES v.
HILH?LH DIETERVMAN, Opinicn, DTJAWC, December,
1945).

fogpe, of Oross-Examination of Accuged.
An aceused may nat be reguireca to testifly
before a Nilitary Govornment Court, as indicatéd in
paragraph T, Section 270, supra, Howovor, having
taken the stend to t2atify, he may be cross-examined
as to any matters relating to the charge and particu-
lars under which he 1s heing tried, irrespective of
whether 211 such matters wore tonched upon during
direct axamination,
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SEC  Testimony In Reporyvs Of Investigation.

280

The Deputy Theeator Judgo Advocatc for War Crimes stated

in a lettor, file AG 000.5, subject, "Admissibility of
Reports of Investigation ia the Triel of Suspectod War

Criminals", dated

October 1945:

"In meny instances it will not be pos=~
siblo to obtain the presence at tho trial
of a suspccted war criminal of witnosscs
who havo previously given portinent testi-
mony to the officer investigating the
alloged war orimec., It is the position of
this officc that such testimony (whethar a
narrativc statement or in question and
answer form) moy be introducod in evi-
dence without furthcr authentication if

it was procurnd by an officer officially
appointed to investigate war crimes. Tho
presonce of thc investigating officor at
the trial is not required, either to authenti-
cate such testimony or to authcnticate his
own roport of investigation (which may summar-
ize, incorporate, or havc appended thereto
the testimony of the absent witnecsses).

Any objcction bascd on thc hearsay neture
of such docuacnts or the nced for authenti-
cation thereof may properly be overruled
by the court. (See¢ Rule 12 (1), Sec. 305,
Rulcs of Procedure in Liilitary Government
Courts, Part IV, par. 5a, page 25, Outline
of Procedure for Triel of Certain War
Criminals by General and Intermediate
Government Courts and per. 3, ltr (Filec

AG 250.4 JAG-AGO, 25 August 1945, USFET,
subject, Milltary Commissions)).

"The above is not intended to invite proso-
cutors to ‘dispense with the procuremcnt of
the best and nost forceful ovidence rcason-
ably availabloe. However, numcrous factors
may make it impracticable in meny cascs to
sccurc the personsl presencec of witnesses

and, in such cases, the trisl should not be
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needlessly delayed nor sliould admissible
evidense be excluded by resson of thoir
rosenca."

ANNOTATICN:

It should be noted that paragreapn 2 of the foregoin
letter should be rocd in ceonncction with MGR 5-329 %b)
end shouvld be liberally intorproted by courts, keoping
In mind the provisiong of Sentien £70, supra, and

VAR 5-354,4,

-

Finallsy cf Admintatrative Dateruination re Procures
ment of WitnJsi:d b Priee?utia oF DeTenso, — —

Requests by the prosecutlen or tho defense for
the procurement of witncasne wi’t he filed 4in a
timely manner with the Counss? “nction, Dachau
Detachimont, Afminlatrative daterninatiane hv the
Deputy Theater Mdge Advocste icor "ar Awimae pa to
the practicabl ity of procuring thas parecnsl ppesence
of such witnesecea wili Do finnd 2+-4 binding on
prosecution and defense counve? a=d tha courta In
all 1instances wnern he determiios 14 to be imprec-
ticable to procurs ths pevsoan. Friz2nc2 of witnesses,
tho courts will prozcsd with the toials.
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PROCEDU AL SUGCESTILONS

Stipul-tiona.

4 ctipuiction ie -n . grocment between the proceccution,
acecueged, ~ad tlie deferze counsel, citlicx s to foets
(it certoin frets ore wTue ), or o5 to testimoay (thart
1f o cexrtoin vitacss vore pregent in court he would _ive
tiae followino tegtineny) - (hzic set out the expected
Poectimony). "In ¢ stigui-tion ce to testimony to be giver
by ¢ witness, if dreseat, thcie is no agrecment -8 to tiic
verity of osuch teotivony, but it ie on the stome plone cs
thc te tirouy of thosc witness.s wio cpp.-r in person ond
teetify.

Stipulctions rre cntercd into with -~ viewv oi srving time,
lehor u1é cxpense. Stipul~tione should be dr~wn to cover
48 mony of tii unimport-ont ad uneonticeted metters whieh
neecscrily muet be est-blisied by either side. Stipulc-
tions mey be rgrecd to by o1l pertice prior to the vricl,
but in nll eceses of th: usec o etipulr-tions in the tricl
tlie rcecord muct siov th-+ tiey ‘re ~xrezd upon by the »ro
sceutor, tihw . ceus.d,  nd the defansc counszl in Oopen cou
The record mast -luo clhow thot sucli stipulctions were
received by the court. They necd 20t be ~cceptad by the
court wiien ~ny doubt =xists ~s to v..e reccused's undercte:
ing of vt ie involved. Stipulntions ehould not' be nede
8 to vitcl mettors cmounting to o complcte defence or
substonticrlly cdmitting the cecuscd's guilt. Stipul-tions

w
-
Hoy

D
sovld be closzly serutinized by the court before: cecept:

The conit is not bourd by & stipulotion, even if received
Yer instrnece, the court's owa inguiry muy convince it th-
the stipulatcd foet is not true. The court mey permit ¢
stipuletion to be withdrown, oné if So witidravn, it is n
effective iox S1Y purposc.

Stipulctions =8 to frots acy be writtea or ornl. Suel 2}
stipulotion moy be in vhe 1orm:

Lpuinted hetvieccn the feeuscd, his counsel,
secution thnt (hers sct out the frets
stipul:teca).n

¥

If the etipulotion is in written form,.  thc side offering
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it moy chow it to the other cide -nd oifer it in
evidcuee. I or:l, it ic stoted in court. The
cecuscd nd his ‘counsel shiould cmnownce in open
covirt thict tiey join in the stipulction. The court
ncy ceseure itecli by questioning, if nceesscory,
th.t the cececused fully undercteonds the contents

of the stipulction ond thct it is otherwise proner

Thce court will thien niaounce wiether the stijpula-
tion ic r.ccived by tlie court.

Stipulctioans s to teutimony:

(PRCS) (DC): It io stipulsted between the ceocuse. ,
.hio counsel, ctnc¢ the prosecution,th t,
o R A AU . 7 oL M 5 U v (ARG
woulcd tectify ce follows, (or would
testify cs shova in the stotement,
Bxhibit.___ , vhich I now offer.)

COULT: (The couwit should cnnounce its decision cs
to recciving tiie ctipulcotion ag cbove).

ew — s Sl e e s e - am . - - s s - - - — e . s

The following forms may be used ior stipulc-
tio0.ac ertired into cs to facts prior to tric

Bad Iomburg, Germrny,
15 July 1945

STIPULATION

It ic hereby stipuloted ~nd cgreced by cnd betwecen
the prosccution, defense, .nd the cccused, o8
follovs:

Thet let Lt, Joss R.Comnon, A G, UL Army,
0-1678543, wos shot dowa acer Bremen,Germeny on 1o
dcy of Joiwrnxry 1lv45, end thot he wos confined in |
Cemp Stalag Imit 8 from the 1llth doy of Jonucry 1

ntil 20th doy of April 1945, when he wrs libe:cte
by thc troops of the US Army.

/&/ Thomes D. liceirdden,

/t/ THOIAS D. HACFADDEN,
Copt., 180th Inf.,
Procccutor.




S7C 301 | 15 July 46

C: .l:ltt ? 179t11 Ini L'
Defense Counscl.

iI(‘ & Schmidt
A‘{T UCIILIIDT ’
Accused

- -s - EER L B ™ Y - - - - . R T L e — B s e

The followi..g Zorm of Stipulction mcy be used s
to expictcd testimony.

Brd lomburgz, Germony,
15 July 1945.

STIZULATION

It is herceby ctipuloted cnd “giccd by .nd betucen tle
prosecution, the deicnce, ~nd the -cecused, th-t if
privete Jolm Brown, 796th [P Bn, US Aray, were present,
he would tecsviiy ~s followao:

I wis ¢ member of thie 796th MP Bn, US Army, on
duty 15 Pebru-xry 1945, ot 2P0V Stockode necr Rheims,
Prence, whien the cccuced, Hons Scehmidt, wos delivered
ﬁo me for confinement in srid stocknde by o Sgt. Jones,
30th Inf. US Army. Schmidt woe then in the uniform of
o soldier in the Germrn Aray.

/8/ Thomas D. M-cPFudden,
/t/ T A\JI u‘.:.; J.J .- hLCI‘fLDD]Ji* »
Cﬂ t' ’ lOOtJ Im "y

/s/ Cr01l M, _Tcoplc
C.:C1I5 T. PEOPLE,

C otsy L79th Int.,
Dci ﬂuL Counsel.

CIS

%)

Schmid
"SCiIMID

1
13

iccuyuu
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dudicicl Notice.
Certrin kinds of iccts nec:d not be proved beccuce tno
court is outhorized to rccognize their existence withon
prooi. Such recognition iz termed "Judieicl Wotice".

Among motteres oi witieh ¢ lidilitcry Goverament Court moy
toke judicicl notice cxe the folloving:

The Coastitution,trectics, -nd oti.er genersl lows of tin
Unitsd Stctoes: the low of n-tions, rules of wrxr ¢s inte
prcted cnd conctrued by tiac United Stotes of Americc.

The greot secl oi the United St tes cnd those of its
posscesions tna of tic sever:l Stotes ond Teriitories;
the scrls of ~11 courts of record of the United Stotes
cnd its Yerritories ~nd poscessions mnd of tlie severcl
Stctes; the senl of o notcry public:; the scl of the
Adjutont Genercl's Office. .

Tuc ordincry divisions oif time, ~s to yerrc, months,
weels, ctc., g.nercl foets cnd lowe of acture, inecludis
thceir ordiu-iy oper~tione -~nd cfiects: ~né general foov
of histoiy; currcent condition of wor -~nd peoc-.

The oxgonizetion of the Ar
ctions, the Ofiicicl Arm

Dircetory, tlic provisions of officicl Army lorucls, the
existoace rnd loection ol service commcnds, reservotio

Y, including the Arny Regul-
cgister, tie Army List cnd

I
12
B Y

Posto, ond stotions oi troops, ac publisled to the ,rmy

thice foet thet - ofricer bDelongs to -~ cert-in orgeonizae-

tion, bronch, cte., the orgenizotion cnd component prit
tie Germoy Arniy.

=

o1

Genercl orders, bulleting, cnd cireculars of the Wer Deo-
ervacnvy Wer Deperiment ordere regording Genercl Courts
Norticl, Militery Coamissiows, MNilitory Tridbuncls, znd
fiilitcry Government Courts. Guacicl orders, cirounlore.
bulletine, ordere regrrding Gener:ol Courts-mcxticl, lidi-
itery Commissione ~nd TriYunals, ~nd Hiliteory Goverame.:
Courte of ihe appointing ~uthority, ~nd of nall sigher
cutilority, end oll mowmels, dirsctives, ruleo, ordero,
anc publicstions of Pilit~ry Government, lailitoxy
Goverament Couste ~nd Comuissions in occupicd Germcny.

All proclructions,  ordincnces, lows, aotices, cad otlier
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regulations for the pcople of the occupied territory
of Gerncony, vr cay sub-divicions thercof; Germen lowe
in force in tic territory whercin the court is sitting;
end ell metter. of commoa knowledge in such territory.

The cecl of an Adjutint Gerercl's Ofific: on a certific:
prime fcoeie cvidonce thet the sigacture thereon is
thet of cia Adjutent Giaeranl or one or hils “EBl°tmntﬂ-
The principle of judicicl notice dozs not prohibit tiwe
court fron reccivia_ evideace of & fret oi which it is
cutliorized to trke judicicl noticc, oad, if not a-tise-
fied witl: the exict nce of ti.e foct of waich it 1s csked
to tok:z judicicl notics, it m~y rceoxrt to may cuthentic
gouice oL lLatoraotione.
For excnple, wiere tie teins of &
Vi Deprrimeay cre motericl
copy oi tiie order.

gengrel orcer oi the
court mcy scnd for o

.

It is custom-iy o the H:L' desiiing the court to tcke

jucici. 1 notice of iV o ~¢t to ask the .court to do

uO, :t The B tim: ;'.'.**'3;7.1y aveileble cuthentic
11703 ioa on %he suvicet.

trissg s be be used oo on expert, in cédition

¢ tac nrgc, ~ge, regidence cnd naticnclity of

feotu ghould be cdduced showing thasz eduecction
the spoecinlized cduection, if °ny, clong the 1li
e witneos is oirered os on expert: the numb.
3 ihe witnésy hce heen cnpcged in such 1ins of vic

cac tiae plece oi gucl: work: tlhe opzovtunities lils work
cafordsd fox Lim to lcira cbout lis sgecitlity; th tCA
booke, “C{'”'A cxticlee, cte., ud ans writhsn on his E
121ty hencrs gearerrc upon l.m w Goveransate), instie
ticm, couridotlons, or recogcnizad crgonizationg devetec
Rio speciclty; and -~ny otacr i.-“- tac% voule beor vol
to tlhe ordinciy asa inh dcterpiniar 1f the wiitness 18”80
well ‘qurliiicdé in hio gpscicliy o (o nexit uhic title oi

- e

exyest.
5.0 330

Real _Tvideuce.

1

ﬁﬁtggl‘& things, sucli gs watchies, conts, pistols, ete.
vacn relevaant, moy be "LGICG 8 exnivite in tlic scme
acrner &s docv'.f“"ry e ace. Altaouvgi: the court licy
the risht to concider . evideciace oo in its opinion
hes volue co proof, oa ',1¢u not RUQUIILD, it is
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suzgested - in ovder thut ti:e court moy be iully

ccoucinted with thc iccee be _lhc on the identiric-
ction oné custecdy of the rrticle ad so tiint the recoic

will incdiecie Yo thwe rovicwing cuthoxrity the excct

nctuic tieccof = thot coeh sxticle be identified by
cpprovyiste evidince ond k¥ proof be mode of tThe
custoly o seea rticles in o wabroken choin fron

the timeo Glwy orig l*‘iiy ccme iuto pos.ession of the
offexring 6icL watil tho very instent of oiferiang in
cvidence. { o witaces is cvrileble who e~n ide Dulf,y
the object &5 . ne in cuestion nd thit suel objeew
ig i1 pphetoerticlly the sime condition ae it vwine wien
Ziret ceming i the pouu,udio“ of tiic 01 ering side,
iaore 1e o neceLuity oy o atriet cecouavis: of its
nesoLesion iu ‘tf".';; isterin. If cusz to the noture of re.
evidenee, it is improeticoblz to nitteoen it to tlis reco.
the przty UiiCIlu_ it siould recuest cuthority to wit
drovt it ot tlie end of the tricl. In such croe the

pe xty ofiering it clouic develop by testiuony ¢ "deseri;
tion oi thio ‘Iblfl; sisicicat to unnble the reviewing
cut.iority to vicuclize it.

These crticlec should be licndcd to the court reportcr
be morked os exiibits Yfor identiiicction” prior to. v
qucetioniag of tic witnceess who cre 10 iuraish tic
proof wvhcreby tie crticles rye properly identiiied for
cdmission ii evidencz. Thev zlould them be offercd in
evidence by some such stoteaent- s

noyl offer in -'.1‘. s Prosecution's (ox
i"‘} L i_oo 1 LlJ.l(-:”L;.IOJ.A ,'.l.)o ’"

IIJ

TiT AL CAS O CF LXBISITS BE sUigd 10 INTRUDUCEH Til

ENCE ATER IT A8 Bool PROFSLLY IDORTIDGSGD, AND
THE RDCOoHD 80 S,

Peas, stickors, or cdlesive tope moy be uscd by the

court reporxter o oifix proserly his mork of identifi-
c-tion to ~rticlcs, cueh ~s pistole, knives, guns, etc.
on which written mexls would not siiow or would wecr oiu

, P e [y
c .IJ.I..LJ.

Ty 10 3 A
(& LW, S

Docuneiat

All docusicirs: W otLery writvern dnstruments whicli in
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tlc opinion of the court hove n e oring on the issucs
before it ~nd : v¢ probetive volus ore cdmiseible in
evidence, izncludirn: droceclinge of Bohruu nd Courts
of Inquiry; investicotions by Inspcctore bener 1l or
otlier investigoting oitficers t:d reports of Wor Crimes
Iuvbuti.\“iOJ Terms, citier in wviole or in part:
ciiidovite ~nad deUui!i ons of witness.s (i.cludin;
fixlh\?lbb wiiel ove been trencisted into ~ lenpguigze
¢ififcrent froa udft uscd by the witncus in meking the
EXidovic. ) :

Wiaile not TLCULED, it is cuggeuted - in order thiot t
covit moy be fully ~eccucintcd yith their n~turc ond
cource a4 o0 Gt tiic recorad Wwill indicste to the re~
VluU1“b cutlority tlhc excet noture thiereof - tht the
w:Oil 0% *vthydtlclu' 01 ¢1l documciuts ond writien
instruncats reccived in cvid;ace be cstoblished in the
noracl way.

b. Intxq&qct;q;L
A prediccte foxr thc LIOCdCth” of evidence of this
cacrneter night UtlL 1ncl*ch, sut not neecsscrily dbe
linited to, tuc foliowing stepo, aosuming the docunent

to be .n cfiidrvit oz written st-otcment:

(1) I¢ntific~tion of the written stotcment
by tle witucse (Lo hes becn pl-ezd on
the otind, swors ~nd idertiiied).

e iatroduction of evidence of the exe-
cutior of the documcat in the prescace o:
the wvitness or otlcrwise by the perwon
whese ciza~ture cppeors thereon.

The identificction of thc sign-ture of
the pcerzon cxceuting it.

Aiter the coust hrg “rdmitted" say docuneant or inutiu.-
ent, it met bve "iatrodueccd" in evidcnce -8 on exihivit
2¢ given -2 cxiiibit nuuler so thi-t it will become

poxrt of tli: record.

All documents l.omnic be honded to the court reporter Lo
beé mocked cs ga.ibit“ "for identificction" prior to

the quectionis & 0L vhe witneovues viio ci: to furnish

the proof u.\*eby the crticles cxe Propexly identificad

loi rdmission in evidonccs After tic Proncr prcediccte

Cs been 1.id for thre ccmic.ion of the o~riiecle it glioul
ir1-be offercé i= evidenee b come suell st-tement c8;
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"I nov off.r in c¢vid.ncc Prosccution's (or Defensc's)
Lxaibit do,__ (Idintification wo.)",

¢. Coni.s of Reeord w=nG Roproduction of writtcn Lxhibits,

——----—--—-‘----‘--—--—-ﬂ——-——-

an origin.l :nd four corics of the trunscript of the roeord
vi1l be prerorce for the use of the Leputy Thooter Judec
aGvoc.t. for wor Crius. In this connceticn, investigation
proc.curc h.s r.guircd tic procurcacnt of svorn tcstizony =nd
other vritt.n cvidencee in or original :nd tvo durlicote
coricss Cons.su.ntly, vuilc sueh vritten xhibits sliould

b. introduecicG 'n¢ r..¢ to tic court, <tes, in the suac muancr
cs is tli prictice in epdiniry tricls, suortig. of court
roport.rs, ctc,, cict.tcs tivt sitel vrittin oxhibits not

be nuysicilly rorroduecd in the rocord. ©OF coursc, thc
recora of trizl shoulc -ffir.ativily shov that <ich suci
yritten . xhibit ves rosc to the court, Conscquontly, the
origin:1 znc ta. {irst cuplicatc copy of rrittin cxhibits
v1i11l be cttachod to originil ond first cdunilcat. cory of

ti.. tronseript, respectively, In tic cvent thot first ««nd

s

cconG cuplicit. co:ics of =11 veitten cxiibits crc not
Va.il.blc in th. fil.s subzittca to tic ciidcl prosccutor,
.uthontie.t.6 cord-s thereof vill be nice, on. cttochid to
ta. first cuplic:tc copy of tihie trunscript, ¢:nd a sccond
plze.d in th. cus< filc fola:r,

LLC 35

Autiiority to &csinist.r Ouths during Inv.stigaticns,

—-—q--.-—_-.——-—-——-—.—-.-.-u--—-a—

as to thic sutnority of .zilitiry personncl to :dministcr

ouths, tiw letter of tids fccdquert rs, filc AG 210,6 iali.y
MInvestigotions in Conncetion vith Alligcc L.ar

G.tcé 15 April 1949, provida.s :s follous:

W4ll comissioncé officurs :ssigr.a to duty vita

ti. Wwor Crios Lranci of ti. Juuge hadvocatc.Scctlion
of tlis ¢a¢ other hic.Geu.rt.rs in this Thcatir 1rey

v 1tudn thi. survicy of srticle A 47 % hoere by
agctadl o concuet suelr investigotions in conn’'ction
vith <llosed vir eri..e 78 wey be diriceted by tn
eoL.unting tencrsl of T ¢o 3

K8 to tiu uil.ority for civili:.is
lctter of tihiis Houdogu.rters, rli

“hUL:iCI'iL:‘{ for Civilians to atgind
vita Gor ats-Investigations,"

ViGue S
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LLC 350

"411 civilisns vita professicnal grades or Cuor graces
of (7) or albove, assignec¢ for duty and serving vith

the war Crimecs Group of the Judge advocate Division of
tuis headquarters, tie \.ar Crines branch of the Judge
advocate cection of otlhicr headgquarters in this Theater,
or wuar Crimes Investigating Teams assigned to any
henGquarters, shall have the pover to administer oaths
in connectior vit™ var crimes investigations, as may

be dirccted by the commancing general of the command
concernec."

SLC 300

action in Case of Insanity of Accused.,

- o s e e - e R A W WM W = W W w =

whenever a court is satisfied that the accusec ig unable
Ly reason oi insanity to understand the nuture of tne charges
0. the nroccedings of th: ccurt, or that the

h ht is being tried

A

him _
comritted the offense for wiil
insane vlen He conmitted it, tae court shall record
- of eitler sucli fact and may takc gn oraer pro-

or temporary custody pending direction vy the re-
nority for permanent custody or otlier ¢isrositio

taLid

a
339




SEC 401

15 July 1946

PART IV

ANNOTATIONS PREPARED BY W4R CRIMES GROUP
ON LEGAL QUESTIONS ARISING
IN TRIALS OF AR CRII{INALS

SEC Defenc= Of Superior Orders.

401

a. Extract from the London Agreeiient of 8 August

1945, "Concerning Prosecution and Funishmeat of Hafor
War Criminals of the European Axis":

"The fact that a defendant acted pursuant to
order of a superior or government sanction shall
not constitutle an absolute uefense but may be
considered either in defense or in mitigetion of
punishment if the tribungl befors which the
cherges ere taeing tlried determines that justice
so requires."

b. Extract from FM 27-10, WD, US Army, "Rules of
Warfare":

"Liebility of offending individuals (Added)--
Individuals and organizations who violate the
accepted laws and custons ol war may be punished
therefor., However, the fact tiat tihe acts con-
plained of were done pursuant to order of a pd
superior or governuent sanction may be teken
into consideration in determining culpability,
either by way of defense or in mitigation of
punishment. The person giving such orders may
also be punished." (Par. 345.1, 15 Nov. '4LL).

¢c. Extracts from paragraph 253, page 453, "Inter=-

national Lew", Volume II, Sixth Edition, 1940, by Oppen~-
heim, edited by H. Lauterpacht, concerning the plea of
superior orders: :

"The fact tiet a rule of warfare has been violeted
in pursuance of an order of the belligerent Gov-
ernnent or of an indivicdual belligerent commander
does not deprive the act in question of its charac-
ter as a war crime; neither does it, in principle,
confer upon the perpetrator immunity fron punishment
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by the injured belligerent. A4 dirferent view has
occasionally “een edopted in military manuals and
by writers, but it is difficult to regard it as
expreseging a sound legsl principle ... the question
is governed by the major principle that members
of the armed forces are bound to obey lawrlful
orders onl{ and that they cannot therefore escape
liability 1f, in obedience to a command, they
commit acts which both violate unchallenged rules
of warfare ara outrage the general sentiment of
humanity. To limit liability to the person
responsible for the order may frequently amount,
in practice to concentrating responsibility on
tlie head of the State whose accountability, from
the point of view of botih internationsl and con-
stitutional law, is controversial ..."

* ok kK K
"The Germen Supreme Court held in tne Llandovery
Cestle, a case deciced in the course of the 80~
called Leipzig Trials, that the defense of super-
ior orders would afford no justification where
tlhe act was menifestly and indisputably contrary
to International Laws as, for instance, in the
case of killing of unerned enemies or of ship-
wrecked persons who have taken refuge in lifeboats."

d. TFoot-note from Page 53 of "liilitary Occupation

and the Rule of the Law", by Ernst Fraenkel:

"It may be meationed that Coebbels, writing on
'The Air Terror of our daemies', declared early
in 1944 that 'To international law on warfare is
in existence which provides that a soldier who
has ccmmitted & mean criue cen escape punishment
by pleading as Lis defense tuat he followed the
comnanas of his superiors., This holds particu-
larly true if those commands are contrary to all
humen ethics end opposed to the well-established
internationsl usage of warfare' (Berliner Borsen-
zeitung, 28 lloy L94L)."

e, DLxtract from Oninion of Deputy Theater Judge

Advocate for jer Crimes in the case of UNITED STATES v.
ALBERT BURY and YWILHEIM HAFNER, September, 1945:

"Assuming, for the sake of arguuent, that the
accused killeda the victim in compliance with
superior orders, it becorics necessary to pass
dirfectly upon the validity of such e defense.
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The most recent statement concerning what effect,
if any, is to be accorded to superior orders,

is found in Change 1, par. 345.1, WD Flf 27-10,
dated 15 Novewmber 194L. Sald paragraph provides:
'Indivicuals and organizations who violate the
acceptcd laws and customs of war may be punished
therefor, Lowever, tlhe fact t..at the acts conm-
pleined of were doae pursuant to order of a
supericr or governaent sanction may be taken
into ccneideration in determining calpability,
eitoer by way of defense or in mitigation of
punishuent., The rorson giving such orders may
also be punished.'

"Paragraph 148, MCM, 1928, provides in part ...
'The general rule is tuat tie acts of & sub-
ordinate officer or soldier, doane in good faith,
and without malice in coupliance with his sup-
posed duty, or of superior ordor, are justifiable,
unless such acts are maanifestly beyond the scope
0. his authority, and such that a man of ordinary
sense eiad undersvanding would know to be illegal
(Wharton on Hoaicide).!

"Mr., Justice Jeckson, the Chief Counsel for the
United States, in the prosecution of Axis war
crimes, naes considercd the guestion of the defense
of superior orders. He stated: 'With the doctrine
cf imnunily of a hoad ot stete usually is coupled
anotlier thet orders from an official superior
protect onc who oteys thenm. It will be noticed
that the combination of these two doctrines means
tha*, nobody is responsible. Society as modernly
orgnaized cannot tolerete so broad an arca of
official irresponsipbility. Tihere is doubtless a
sphere in whicn the defease of obedience to super=-
ior orders should prevail. If a conscripted or
enlisted soldier is put on & firing squad, lLe
should not be hela responsibls for the valiaity

of tiie gsentence he carries out. Eut the case way
be zrestly altcred whoere one has discretion be-
cause of ruak or tne lastitude of his orders.,

4#nd, of course, the defense of superior orders
cannot apply in thie case of voluutary partici-
pation in a criminal or conspiratorial organiza-
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tion, such as the Gestapo or 5.3, An accused
should be allowed to show the facts about superior
orders, The Tribunal can then deterimine whether
they constitute e defcnse or merely extenuating
circumstances, or perhaps carry no weight at all.'"
(Report to the President of United States, 7 June

1545).
£, Extract frow Opinion of Deputy Theater Judge

Advocate for War Crimes in the case of UNITED STATES v.
DOMINIKUS THEOMAS, December, 1945:

"Little citation of authority is necessary to sus-
tain the position that obedie:uce of flegrantly
illegal orders, such as tnesc, is no defense to

a criminal cliarge of nurder. Assuming that the
Home Guard to which the accused belongcd was a
military orgenization, and thet Eich, as local
leader, ordered accused to kill deccesed, it was
an order so p.lpebly illegal that accused should
have refused to obey (See Oppenheim, International
Lew, Vel. II, 8th Zd., pagc 453, and perticularly
footnote 1 on page 455, in which the German Supreme
Court held in the case of the Llandovery Castle
(Annusl Digest, 23, 24, Cese No. 235 (1921)) that
superior orders constituted no defense to a palpa-
bly illegal act such es xilling unarmed enemies).
It is also nccoeworthy that Eich, who gave the
order, was not present at the time accuscd car-
ried it ous, and that it was carried out some

time later and at a distance from the place where
the order hed been given. In other words, accused
was not acting under any sort of immediate compul-
sion. He had time to reflect upon the illegelity
of his act, end he practically admits in his con-
fession that he then knew he was doing wrong from
both the legal and moral point of view. On the
basis of his own confessions and testimony, ac-
cused was guilty of the offense charged."

a. Principle cuunciatcd in the case of In _Re Yana-

shita, #61 and §672, Supreme Court, October, 1945:

A militery superior who fails to control the
operations of the subordinste members of his
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command by "permitting them to commit" exten-
sive and widespread atrocities which consti-
tute violat.one of the laws of war may thereby
be guilty of . disregard for and failure in his
duty, srd so be coavieted. of violation of the
laws o1 war.

b, Extrect from the London Agreement of 3 August

1945, "Concoruing Proescution and Punishment of Ifa jor
War Criminals of the IZuropean Axis":

"The prosecut.on may invoke where applicable,
and the tribunal before which the charges are
tried sh:1. recoszn’ze and apply, the general
rule of liabilify “hat those who participate
in the “cimuiution and execution of a orinminal
plan involving wmultiple erimes are liable for
each of the »ifenses committed and responsible
for the acts wi each other."

¢. Exuvrict frca Jpirion of Deputy Theater Judge

Advocate for Ver Ciimes in the case of UNITED STATES v.
JOSEF HARTGEN, et al,, October, 1945:

"Such evidence esteblisiles concluaively that
each of the five accused here.n considered,
actively contributed to the death of the airmen.
They were motivated by a common design end
legally are all prirncipals in the perpetration
of the nmurders. It matters not that some as-
Suwneu more brutal roles than others, or that

the injuries inflicted by some were more severe
then those inflicted by the others. All who
Join in a com.on design to cowmit an unlawful
act, the pstural and probebl: consequeacec of
tie exscution of which involves the contingency
of teking human lire, arc responsible for a
homizide committed by ome of them while acting
in pursuence of or in furtherance of the common
design, although not specifically contemplated
by the parties, or even forbidden by defendant,
or although tie actual perpctrator is not identi-
ficd., (29 Corpus Juris, Sec. 46, p. 1073). The
findings of guilty are sustained, and the sen-
tences justified, by the evidence."

d, Extreccet from Opinion of Deputy Theater Judge

Advocate for Ver Crimes in the case of UNITED STATLES v.
FRANZ STRASSER, Deeceuber, 1945:
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"Phe accused was represented by able military
counsel., It appecrs from the record of trial
and accompanying pepers that Captoin LINDEMEYER,
wlho participated in the murders,- comaitted suicide
prior to the trial, and that WOLFF and NELBOCK,
who also participeted in the murders, lheve not
yet been apprehended., Therc is no indicetion
thet sccused was prejudiced by the absence of
his associatcs and, obviously, it was not in-
cumbent upon the prosecution to produce WOLFF
and NELBCCK at thc¢ trial."

¢. Principle enunciated in the case of UNITED STATES
v. ANTON SCHOSSER, December, 1945:

Three accuscd, A, B, and C, vere jointly ocharged
with wilfully, deliberately, ond wroagfully on-
couraging, aiding, abetting, eand participating in
the killing of an Auerican scldier prisoncr of war.
Prior to erreaignment, counsel for all thrce accused
moved for a scveraance as to either A or B and C.

It appeors from the evideance presented agalnst A
that B's ana C's defenses wotld be almost diamet-
rically opposed to thet of A. Under such circum-
stences, the same defense counsel would be hard
put properly to represont all tarco accuseod at

the samc trial, and the scverence was properly
gronted,

f. Extrect from Opinion of Deputy Theater Judge
Advocatc for Var Crimes, same ¢asci

"At the close of tihe defense's case, the prosccu-
tion moved to delcte the names of Wilm and Gold-
brunner from the cherge shect in accordence with
the scverance granted oy the Comaission (R 42).
After granting the severance requested, the Com-
nmission perm.tted the proscoution to elect which
accused should be tricd first., As pointed out by
the Staff TJudec Advocate in his review, both
aections were technicelly incorrcet. The Com-
mission should have made its own decision as to
which of the two sets of accuscd should have been
tried flrst. Likewise, it is proper for an

B L = o T S .
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accuscd to be tricd suparatcly on a specifi-
cotion which allcges n joint offensc (CM ETO
3927, Eleaing). No actual physical deletion

of tic names was c¢ver made, Neither error
prejudiced any subst-ntiel right of thc accused.”

8, Extract from Opinion of Deputy Thestor Judge
Advocate for War Crimes in the co8C of UNITED STATES v.
ALFONS KLEIN, ot al., (HADALUR CASE), February, 1946:

"Labors of such dcportecs" (NOTE: 476 Polish end
Russian nationals nmurdersd by 7 German nationols
tried in the instant case) "had @ dircet rolation
to tuc totel warferc then being weged by the
Geriman Reich (Lenkin, Axis Rule in_Ogccupiza
zurope (1944), pp 21, 22, 87-69, 72-73, 837,
eportation of inhabitants of an occupicd country
is itself a war criue (Pitt Cobbett's, Loading
Casos on_Interantional Low, 5th Zd., Vol. 2
11937), 5. 171; Fcllehenfeld, The International
Loonomio_Law of Belligercnt Occupetion (19527,
p. 91; Oppenhieim, Intcrnational Lew, Vol. IT, 6th
Ed., Kev. Sce, £705 D 3&57. and contrary to the
spirit of Articlc L6 of the Hague Convention,
which cnjoins the obligation to respcot fanily
honor and rights, and 'the lives of persons',

"It is wcll established that a belligerent may
try and punish by military commission or other
appropriate tribunal, individuals who commit
violations of the laws of wer against its own
citizens, army or territory (Fars. 346 ¢, 347,
FM 27-10, Rulcs of Land Warfoerc; British Menual
of Military Law, Ch, XIV, Scc. LLLl; Ex Partc
Quirin, 317 0,7s., 1, 25-23 (1942); Dig. 0p. JAG,
1912, p. 1067, SPIGW 1943/3-29, 26 Feb. 1943,
Bull, JAG Vol, II, No. 2, pp 51, 543 Winthrop,
Hilitary Lew_and_Precedent (2nd La. 1920),
pp 793, 8338; Oppenhclia, Intcrnatiogpi Law, 6th
Ba.,(1940), p. 451; Spaight, war Rights on Land
(1911), pp 280, 462; Geracr, Int 1
and the World War (1920), Vol, IT, pp 469, L76;
rnational Lew, 8th Ed., (1924), scc.
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mps early as 1612, Crotius stoted: 'The fact
must also bo recognized that kings, end those
who posscss rights equal to those kings, have
the right of dcmanding punishments not only

on sccount of injurics committed agcinst them-
selves or their subjects, but also on account
of injurics which do not dircetly affect then
but cxcessively violate the law of naturc or
of nations in regzera to any pcrson whatscever.'

myhecaton, in his Elemcnts_of Inte

Law, 6th Ed., Vol. I, (1929, p. 269, dcclares

that the judicial process of cvery indcpendent

stote cxtends to the punishuent of 'offcnses

agoinst the common law of nations, by whousoever

and wheresoever committed'. Hall, iz his Treatise

on Internctioncl Lew,(8th Ed., (1924), Secoc. 135,
gercnt possegsses 'the rigit

of punisiing persons who have violated the laws

of war if tuey afterward fall into his hands'.,

Oppenheim says, 'the right of the belligercnt

to punish, during the war, such war criminals

as fall into his honds is a well-rccognized

prineiple of international law. It is a right

of which he may offectively ovall himself ofter

he hes occupicd all or pert of cnoay territory

and is thus in the position to seizc war criminals

who happen to be there.' (Oppenheim, Intcrnational

Law, 6th Ed., Rev., Vol. IT, 1944, Sec. 257 a).

"Seotion 345.1, Rules of Land arfere, FU 27-10,
C 1, 15 Noveriber 1944, statcs the liability of
offending individuals in pert as follows:
'Individuals and orgenizaetions wno violate the
accepted laws and custonis of wier ney be punished
therefor. However, the fact that the acts con-
plained of werc douc pursuent to order of a
superior or govermncnt sanction may be taken
into consideration in dcternining culpability,
gither by way of dgfegnse or in aitigation of

— — —

punishient, ..’ supplied).

"It hes previously beon hsld by this office
thioet obedicuce of wilitary ordcrs which are
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obviously and flagrontly illegal does not con-
stitute a defensc to a criminel cherge which
arises out of suci cbedicnce (¢f. United States

v. Doninikus Thones; Unit.d Stetcs v. Albert

Bury and Wilhelm Hoiper; Casc of Dithmar and
Boldt (Lléndovery Ceehtle), 16 Americen Journal

of Interneticncl Iav, p. 708, reprinted at

p. 767, "Mhe Isw of Nations, by Hoxbert V. Briggs).

A fortlori tho scme rele applics with added

force So orders from other administrative or
governacntal todies.”

b, PFriaciplcs ¢nunciatcd in The Judge Advocate

General's Opinion, !cmorcndum for The Joint Intelligence
Committee, The Joirt Cniefs of Steff, filc: SPIGW 1943/
17671, subjoct: "Jurisdiction to Punish Var Criminals,"
deted 13 Decoeplbocr 1943

In October of 1943, shortly bofore the
captur: by Americun troops of the town of
Caiozzo on the Valturno River, in Italy, some
Goerman troeps figuting there exscutced without
triel 23 Itulisn civilians whoa thoy sccused

.of aiding tiasv Americ.u troors. The killing

took plecc on the same Aoy tuat the Badoglio
goverarient declarcd war on Gormoay and on which
it was rccognized ¢s a co-belligezent of the
United llations., The Geimans responsible for
the cxeccutions werc subscquently capturea by
the Americans. In an oxhoustive considoretion
of the c¢videuce aad law pertaining to tlie oc-
currcncu, the Judge Advocote Geaoral of the
Unitcd States Army concluded as follows:

"a, The putting to desth by German troops
witiiout trial of twenty-three Italien civilians
at Calanzzo constituted en offense against the
laws of war.

"o, The United Stetes army, by ailitary coumis-
sion, and the Itelien govermuent, ... by what-
cver tribunel its laws provide, uave coacurrcnt
jurisdiction to punieh those comnitting the above
offcase.

"c. VWuctiisr the accuscd siiall be tried by

nmilitary commission of the United vtotes or by
an Italien tribuncl is a question of policy."
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SEC Rights of Accused.
430 .
8. Extract from Opinion of Deputy Theater Judge
Advocate for Wer Crimes in the cgse of UNITED STATES v,
HARTCEN, et al., October 19&5:

"German counsel contcnded in the closing argu=-
ment that they were uot fully advised prior to
trial of the evidence to be presented by the
prozecution. S&uch a right is an inherent part
of neither American c¢riminal Jurisprudence nor
of a criminal trial v.der int rnetional law,
¥oreover, no otjection was made to the Commission
prior to or during the trirl as to this point by
defense counsel. 'The almo.t unlimnited right of
cross~examinafion exercised by counsel for the
accused would tend to correct any resvltant
harmful error, and the evidence of overwhelming
guilt adduced against the accused negatives any
suggestion thut material harm was caused the
accused."

b, Principles enunciated in the case of In Re
YAUASHITA, #6) and #€72, Supreme Court, Octoher, 1745;

Article €3 of the Geneva Convention of 1929, re=-
quiring that sentences nessed against a prisoner
0. war be pronounced,only "Dy the seme courts and
according to the same procedure as in the case

Of persons belonging to the armed forces of the
Detaining Fower" does not apply to an accused
charged with the commission of a wor crime prior
to bis becoming a prisoner of war,

Charges. of violations of the law of war triable
before a military tribunal nced not be stated
with the precision of a common law indictment.
The court relied on COLLIN3 v, MCDONALD 258 U. S.
416,

SEC
Farticulars, multiplicity of ; extract from

Opinion of Deputy Theater Judge Advocsie, case of UNITED
STATES v. IINZ STRASSER, October 10645;
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3 "Accused charged in one specification with un-
lawiully killing an unknown American airman, and in

' a separate speciiication, uader ﬁ second charge, with
unlawfully shooting em Americon airman. The evidenae
esteblished that five .imerican soldiers were killed at
the time and place alleged in the two specifications,
and that the accused participated in the unlawful
to have alleged in one specification thet the accused,
acting in concert with unapprehended accused, partidi-
pated in the unlawful killing of five Ameriocan airmen."
‘Held, however, that 1o prejudice resulted thereby to any
substantisl right of the accuseds AU %

ou) b. Death seatences, method of axabutioh thereof ;
extract from Opinion of Deputy Theater Judge Advocate,
case of UIUIITED STATLS V. 0113!@1-‘3 WIEGAND, oare;nbar_, 1945:

_ "Hodification of the sentence from death by
1g ie diacretionar

decapitation to death by heagin diac: ' g
with the Apoointing Authnrityﬁi'aragraghn 216, 222,
Section 2, Part I, IHendbook ! j{itarv‘-evemnpant
.Geruany.'ieohnioal-upnual for Legal und Irison
Officers, 2nd Laition'), and in he instant ocase.
ustitiga or the reasons stated in the review of
- vhe Staff Judge Advocate, i.e., that execution by
hanging is in accordence with methods prevailing
under our domestic law, and tlLai exeoution by de~
caepitation, although consistent with German oriminal
law, might offend the sensibilities of preople in
the United States." e .

N g6 450
Re Allied witnesses: ,

% Civilian witness fece of friendly allied nationals
should be paid from appropristed funds in accordance with the
' groviaions of AR 35-4120, dated 30 July 1943, as amended; and
ircular 76, this hecdquarters, deted 4 June 1945. Such 2&{-
mert should be made on Var Dencrtment Form 338, the administre-
tive certificate thereon to be signed by the chief prosecutor
of the war crimes case. 7

b. Friendly German nationals.

Civilien witness feca of Germen nationals who are

friendly witnesses should be paid according to the provisions
of letter, this headguarters, iile AG 000.5, W/CB-AGO, subject:
"I'ees and Allowences of lilitary Government Courts Especially
Appointed for the Trial of Cases Involving Var Crimes," dated

31l
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PART V
OUTLINE OF TRIAL

Qutline O A Trinl ¥ 1‘-\ L Gene
Mil'inaty QOCE CUMNGE |

COML TO ORDER.

wLCTLAON 5 READY TO Tﬂﬂ’?ED WiTH THEE CASE
Fen BJCUSED (A MALE) ‘1" FRMAIE), IS
M3IUTHEER WITH THE RUCGUIAKRLY ASCIGNED
] INSE L

The memteva of the ¢surt shall te furrished with a
dossiectr of fha vcase prioyr ‘o triai The rempers of the
court shoulc hevs wefoss cham doring the trial coeples

of the :herga aaldl varticulacs.

FRESs THE CGURY™ KAZ ATPOINTED . . = a TINTERPRETER .
e WILG BE SWCRN. The intovprebor ri2en ond
fevos “he 2van’dert wno asre Lo JOU SWFEARt BY
ALMIGEY Gy (50%: .'.T L AUFIPM,” THE? F0T WILL, TO
THE SE51 3 YOCUR aPILIYY, THULY TRANJIATE THE
PROUCUET'NES OF wHIS COURT LS THE CCURT MAY REQUIRE?
(MGR 2914, Ko. 2).

INCSRTUFETER: I DO.

The presscotor, defence councel, and mambars of the court,
in nh.-d‘ ng thalz intarp-gatisns, shoald pzoy-uad theip
questican Dy stllragsing the witnsgas dironti i the
1L:V.;;=". AR Utansiate diraaily and *oe5im, and

In tas ganis pora averyribing tnéc 1z sold ; *'h::".": to

the dlrecticy e 2ourt,  He smould nnt bw pesmitted to
engage 1in vlogday 2 his own. The posused Lle entitled

tc hove ¢ pirecevdinge translated when hz i. otherwise
vnavia to ;Lisrsuahd the language in which they are
condusied.

Note that the president, snd not the prosecutor, administers
a.l oaths.

PRES: THE COURT HAS APPOINTED . . . . /S REPORTER. HE
WIILL BE SWORN. The »eporter rises and faczes the
President who asks: D0 YOU SWEAR BY ALMIGHTY GOD
(SOLEMNLY AFFIRM) TH.T YOU VilLL, TO THE BEST OF
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YOUR ABILITY; TRKULY KECOKD AlD TRaNSCRIBE THE
PROCEEDINGS OF TEIS COUKT? (MGR 5-914, No. 3).

REPORTER: I DO.

(If an Adviser has been appointed.) THE COURT HAS
APPOINTED + + + » A5 ADVISER TO THE COURT. HL wILL
Bh SWORN. The Adviser rises and faces the Presid ent
who asks: DO YOU SWEAR BY THE ALMIGHTY GOD ( SOLEMN =~
LY AFFIR:) THAT YOU V.ILL, 70 TH: BEST OF YOUR .
ABILITY , ACT IMPARTIALLY AS ADVISER TO THIS COURT?

- ADVISER: I DO.

WHOII DOES THE ACCUSLD DRLIRL T0 INTRODUCL AS COUNSEL
I 'ADDITION TO THE RLGULARLY ASSIGNED DEFENSE
COUNSEL?

In the event of special counsel, such counsel is introduced
~as follows: :

Dc ¢ TEE ACCUSED DECIRES TO INTRODUCE AS SPECIAL DiF ENSE
COUNSEL _ _ _ _ o b L T 4 o o
Tl (Name)™ TNatlonaliTyT (Profession)
WHO IS DULY QUALIFILD TO PRACTICE BEFORE TEIS COURT.

In the event of civilian counsel, the court must satisfy it~
self and the record must show affirmatively that such cain-
sel has permission of, and is authorized by, the lilitary
Government to practice law, 4 statement of the court in

the  record to that effect will suffice. (IGR 5-322.2)

PEOS: THE FOLLOWING MBIBERS OF THE COURT ARE PRESENT:

L] L . . . . .
No member of the court or of the prosecution is SwWoIn.

PROS; 15 ABSLNT, HAVING BLEN DULY ELCUSED
(Rank) (Name) :
BY THL APPOIINTING AUTHORITY O HIS DELLGATE.

PROS: THE GENERAL NATURE OF THE CHALGE AlD PARTICULARS

IS . L L

PROS: IS ANY MLIBEL OF THL COURT FUNDA.LITALLY OPPOSED TO
CAPITAL PUNTISHILLNT?
This' question need be asked only in cases being tried be~

fore General Courts and the Court will excuse as din-~
cualified any member who is oprosed to such punishment .
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PROS: THE PROSECUTION WILT. (NOT) CAT.T. ANY MEMBREP OF
THE COURT AS A WITNESS, WILT, THE ACCUSED CALL
ANY MEYMBER OF THE COURT AS A ITNESS?

DC: NO (YES).

PROS: HAS ANY I"'EMBER OF THE COURT A PERSONAL INTEREST
IN THE CASE? '

The court should excuse any member of the court who will
be called as a witness in the case or has @ personal
interest in 1t,

PRES:  (After Interrozating other members of the Oourt) NO,

PROS: NP ‘ . _ _s A MEMEEP OF ™IE AOIRT, TS
T=ank) ~ (Vame
AN OFFTCER WTMH TREAAT. TRATNTNA (T.6d).

THE "QURT HAS SATTSFTED TTIRTRE THAM™ TP TS PROPERTY |
CONSTTTIITED UNDE® THR TA™Q AND RUTER AGYRRNTNG
MITITARPY AOVERNMENT COITPTR AND HAQ JIUPTIDTAPTON
QVEP TW% PEPSON (S) AVMD OFRENCR (Q) OF THT AANTSED,
IF RITHER TUY PPOSECIUITTAN OR DRFENSE FAS ANY AROUND
FOP CHATTENGE OF ANY ME“BEP TT TS REAURRITED THAT
IT BE DTSCTOSED NOW, (If none disclosed, add)

THERE BRINA NO GROUND FOR CHAT.TENGE, THE COURT

IS DECTARED TO BE PROPERTY CONSTITUTED.

Only challenges for cause may be exercised as neither the
prosecution nor the defense is entitled to peremptory
challenges. Challenges will be decided by a ma jority vote
of the court unless the basis for challenge is such that
obviously the challenged member should be excused and it
1s unnecessary fto 30 througzh the formality of voting.

PRESs THE TRIAT, WILL BE COWDUGTED IN OPZN COURT (IN
CAMERA) .,

The court by majority vote 1s empowered to order trial
in camera if 1t 1s neceasary for security, protection of
witnesses or other zood reason. Any order for trial in
camera will be noted on the record and a report attached
stating the reasons thersfor (''nR 5-327.6),

PRES TO AGCA: ATT, INTEPTONIITARY ANRamTova ARTATNA DIMTNA
THIR TRTAT, MITTT. "R RYTRD HPON Ry munp PRES TDRNT
STRTECT T ARTIETION RY ANY w@vgmp R THE nomRY,

- 403 -
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PRES: THE ACCUSED WILL NOW Bn INTERROGATED A8 - TO HIS
NAME, AGZ, RESIDLNCE, NiTION.LLITY AND STATUS.

The accused will aslways stand when addressed.

PRES. TO ACC: YOU ARE ADVISED THAT UNDER THE LA4W OF
MILITARY GOVERNMENT YOU ARE ENTITLED IN
THIS COURT TO THE FOLLOWING:

1. TO HAVE, IN ADVANCE OF TRIAL, A
COPY CF THE CHARGES UPON WHICH
Y07 WILL BE TRIED.

“hile no time in advance of trial 1s prescribed, the
purpose of this vcrovision 1s to enable the accused to
receive a cuory of such charges sufficisntly in advance
of trial as 1ill assure him e falr trial and afford him
an opnortunity to prepare a defense.

2. TO BE PRESENT AT YOUR TRIAL, TO GIVE
EVIDENCE, AHND TC EXAMINE OR CROSS-
EXAMINE ANY WITNESS.

TO CONSULT COUNSEL BEFORL TRIAL AND
TC CONDUCT YOUR OWN DEFENSE OR TO BE
REPRESENTED 2T THE TRIAL BY COUNSEL
OF YOUR OWN CHCICE, SUBJECT TO THE
RIGHT OF THIS COURT TO DEBAR ANY
PECRSON FROM APPi: RING BEWORE IT.

IN ANY CAL3E IV WHICH A SENTENCE OF
DEATH MAY BE IMPCSRD TO BE REPRL-
SENTED RBY 4 MEMBER OR CIVILIAN
ATTORNEY OF THE UNITED STATES FORCES
AND SUCH OTHER COUNSEL AS THE ALCCUSED
I45Y DESIGNATE.

Defense Counsel will be assigned in all cases (L 6d).

5. TO BRING WITH YCU TO THIS TRIAL SUCH
MATERIAL WITNESSES IN YOUR OWN DE-
FEISE AS YO MY WISH, OR TO HAVE
THEM SUIMONED BY THE COURT AT YOUR
UUEST, IF PRACTICABIE.

TO APPLY TO THE COURT FOR AN . DJOURN=-
MENT WHERE NECESSiRY TO ENABLE YOU TO
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ProPAis YOUR DUFoiSu.
£0 HAVS WHE PuQCLIDINGS TLULSLAT.D AUl YOU
i OTHui./ISS UNASLE T0 ULIERSLARD THE

LuliGUacs I8 HICH THSY ARS CO.DUCIZD.

I 2hw wVoOlT OF COIVICTION 10 FILG & Pufll-
TI0E POR RESVIWLY T0 LhLD APPOIMWLIIG AULHORLTY-

S&2.1:G YO GROUIDS A1Y ThRS PILTIEGI AN
SatieanCe 3HOULD D5 35T ASIDS OR LOSIDIZD.

Juch petition shall be filed on Legal Form FNoe. 10 withia
ten (10) days after the amnouncement of the Couri's deci-
sion unlegs before tne expiraiion of such ten (10) days the
court extends sucii period for zood cauvse siown (KGR3§I 5)

A\IJL'J .{4.13’ :‘JIL{.
gy o ARG YU NGY RoADY POz TRIAL 130 THIS CAGL?

r e

ACC, ¥55, SLi.

FRule Lo Ha3 A COZY OF whi CHAWGL SHEST BoLill SitVED

UcCi: YOU PRTOZ 10 YRIAL?

AGO, (RS, 3IR.

Pias, & Mol YOU PHOSCGRAPHED AUD TINGLRERINTED AT
Rily TLAE YOU Jodl §.iVED JIH THE CHARGES?

AGC, Ys3, SIR.

Paus, S YOU JIbL 04 OFTPER IXN LVIDDICL AS SAEIDIT
J:‘—_-L ri-'»;-o JLGUD}-«-L‘“J—:;AI—J.L’ .1"0‘.;' I'Oa\.-a 1:00 38.
LRUG, 2 L3, 31k,
28, TO ACC, L Jlul LOJ RoaD 10 YOU il CHARGE (3)
.LIL.; rA‘s‘flj.CUAq.*:L&-s.
The president reads to the accused the cliarge(s) and par-
ticulars ag get fortir in the charge sheet. ATter the
reading of BACH particular and BiCH charge tae couxt will
aslk the actused in the language rext below set out, if he
understands the same and whether ne pleads guilty or not
guilty to it (IGR 5-324.3). . The court may accept a plea
of guilty to an offense ovher than that chiarged(iiGR 5=3244,

Filu3d, 20 aCls DO YoU UkDod3ialll Triu CHAZGD (E.TALL'.L."ICUL;'L‘.“)')?

=

.L:L\JC. fus’ A ub.
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.

If the issue of insanity is raiied, it should be done
here. The court will then proceed as set forth in
Part III, Sec. 360, of this Outline.

PRES. TO £CCs¢ HOW DO YOU PLEAD?

ACC. ¢+ (GUILTY) (NOT GUILTY)

If the plea is guilroy:

PRES. TO 1CC¢ DO YOTU UNDLRSTAND TH.T BY 4 PLEZ OF GﬁILTY

YOU ADWIT 8 TRUE ALL PARTICUL~RS AND THE
CH.RCYE &S SET FORTH N THE CHLRGE SHEET

o
MO TRLT WITH0UT FURTHER PROCF THE COURT
CAN THMPOSH ANY TLWFUL SENTENGE, INGUUDING

-

DELTH (T5 L f GOVERIANT
CoUPT) (U TO TEN (1G) YELRS IMPRISONMENT
! NT
2

iF . INTORMEDLLTE COUKT)? (MGR 5-325;
MGR 5--Z28).

ACC. ¢ YES, SIR,

PRES. TO ACC: DO YOU DESTRE TO CH.NGE YOUR PLEX TO ONE
OF NOT GUILTY?

ACC. : NO, SIR.

Vnile the court may sentence on plea of guilty without
further proof, it muet iecuive ev..lence to determine that
plea was not improvident or ungualified. After hearing
such evidence the crzurs will be closed and will determine
by majority vote whether such plea »f guilty should be

entered for the accused.

If it determines that the plea of guilty will be entered,
a finding of pullty by not less than two-thirds vote
shoald 2 rede oy vhe cour® and announced in open 2o0urt.
The Ceart wiil then re.oive evidence to (a) azcercain ex-
tevun iling ciruinasances, 2f any, and (b) to enatle 1t to
da coruire thwe seatiance ‘o bs impossd. (MGR 5-32:ism; MGR 5-328
Tniz ay pronerly incivis evidence of charactu.: of the
acuiwed and prior convicticaa, if any. The court will
then be closed, decide upsn the sentence to be imposed
upon the accused by not less than two-thirds vote, reopen
snd announce the sentence in open court,
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If the court determines that a plea of guilty should
not be accepted and it is determined that a plea of
not guilty should be entered for the accused (LGR
5-324,5), the court will open and announce:

PRES. T0 ACC: A PLEA OF NOT GUILTY WILL EE ENTERED
AND THEZ CASE VILL BE TRIED AS IF SUCH
A PLEA IIAD BEED LADE 2Y JIZ ACCUSED,

The court may not acceplt a plea of guilty and nust en-
ter a plea of not guilty to any offense involving

the death penalty, providing, however, that a plsa

of gulliy to an offense punishable by desth may be
accepted, if the c¢ourh is satisfied from the nature of
the crse that the punishmsni of death wculd be clearly
excessive and that a lesser punishment would suflice

(i:6R 5-328),

The court may, on its own motion, or at the request of

the accused, at any time belore cthe sentence, alter
a plea of guilty to one of not guilty (NGR 5-230),

I' there is mors than one defendant, and one or more,
but not all, plead guilty, or if a single defendant
pleads guilty to one or nore, but not all of the
chargea, the court shall defer sentence on any of the
charges until the trial of all is ccamnleted, in order
to impose one rentence on sach defsndant with respect
to all the charges to which he has plzaded or has

been found puilty.

ifhe president or any member of the court may interrogate
the acgused on facts pesrtinent to the charge and particu=-
lars, but will not apply any compulsion to require him to
answer, &ny statements made by the accused will be evi-
dence in the case., Attention is invited to paragraph c,
Section 220, supra, in which it is emphasized that occa~-
sion should very seldom arise in war crimes trials, where
adequate prosecution and defense counsel are alwgy s avail-
alble, Ior Interropgation of accused or witnesses Ly the
court, In any event, an orderly development of cases dic-
tates that courvs not do so until prosecution and defense
counsel have finished with the witness, Likewise,




SEC 501 1 February 1947

WITNESS: (Indicates the accused,)

PROS: NO FURTHER QUESTIONS, DORS THE DEFENSE DESIRE
TO CROSS-EXAMINE? :
|
DC ¢ THR DEFRENSE DNRS (NOT),

PROS: ANY 2UESTINNS RBRY ANV MTIRER OF THE QQURT?

PRER: YRS (W9),
PRES: THR WITNRAS TS RXOUSED,

PPOS: THT PROSEAUTINN REQpE

If any motion for a finding of not ~uilty 1= to he made,
it 1s made at this time ae follow~: (¥A® 5-327,2).

DC: THE DEFENSE MOVES AT THIS TIVYE FOR A FINDING OF
NOT GUITTY AS TO (ATT. PAPTICUTARS 1, 2, ETC,.,
FIRST CHARGE, ET~,) ON THE GROUND THAT THERE
IS NOT SUFFICIENT EVIDENCE TO SUPPORT A FINDING
OF-GUILTY AS TC THIS (THESE) PARTICULAR(S) AVD
THIS (THESE) CHARGE (S).

If any such motion is made, the court will determine
the 1ssue as 1n the case of any other interlocutory
question and will announce its decision.

After the closc of thoe case for the proseccution, the

court may on its own motion acquit the accused on any

charge, if 1t decides there is not sufficient ovidenceo

to support the charge and that the accused should

not be required to answer 1it, and any such acquittal

ghall b? entered in the record of the case (MAW
~327.2),

The couri, 01 apnlleation of the prosseution, may

direct that any further charze or chaoraes he preferred
agalnst the acenand and may grant any mecesea»y adiourn-
ment for that purpose (MAP 5-7%27.2). 1If no adiourn-
mont 1s deemed neceseary, the court mav proceed to

make 1ts findinge and aseese the punitchment on euch
further charge without the re-introduction of the
evidence aiready heard.

A Military fGovernmont Court may amend a charge at any
tive before findinz, provided that on adjournment 1is
granted if necessary, and that no injustice 1s thereby

done the accused (MGR 5-330),

- 409 =
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here is made the opening statement, ir any, of the
defense.

DC : THE DEFENSE DOES (NOI) Di5SIiRs 40 LALE AH-OPENIHG

ST AT E! .uaI.l:‘.

D¢ : THE DEFENSE CALLS As ITS MIRST WITHISS

©

The president administers to the defense witnssses the
same oath administered to witnesses for the prosecution,

The president or any nember of the court may interrozate
the accused on any facts pertinent to the chergse and
particulars, but will not apply any compulsion to require
him to enswer, An accused has no privilege against self=-
incrimination and he will not be warned that he is not
required to answer questions (IL.GR 5-354.5). Attention is
invited to page 407, this cection 501, in which it is
emphasized that occasion seldom arisss for the court to
1ntelaogate the accused ‘and that such interrogation, if
any, by the court should be postponed until near the end

of the trial. IPurthermore, the president has the obliga-
tion to make certain that any such interrogation is orderly
and expedivious, II the accused has not already testified,
the president should always pive him an opportunicy to
testify immcciately before the defense is permitted to
rest in the manner hereinafter indicated.

FRES . -0 ACOy XoOU I.A MALE A SWORIT OR AN UIISHORI!
SLATIRIEHT, ON WHICH .I.UU VAL LE CE LVSS EXANINED,
YOU ARG ADVISED 4HAY WiHE. COURT 8% Du.nl S.Jbal
IVFERZLICES AS 1HE CIRCULSTAIICES JUSrIFY FROM
YOUR REFUSAL TO 2£:5WER Ok FROIL. YOUR FAILURE TO
TALE 1.'111.; Sl:'*.'.'x. Il YOUR OWN BEHALI', ARE YOU IOW
WILLING LESTIPY?

THE PROSECUTION HAS NOUHING YURDMHER, -DOSS TEE
COURT DESIRE AHY .ITJUESSES CALLEZD OR RECALLED?
(::GR D= v..Ju.?gd)

THE COURY DOZ3 (i10T).

(Argument).

(Lrgument) .
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It'w111 be noted that the Aefense has the risht to n~loce
(rar 5-7227.1 f\.

prRQ, ~MURW AATIDT MTTT W (TNTD
L]

™e findinzs of the court ae= to the guilt or innoceénce
of the accused and, if zuiltv, as tp tha sentence to be
impoged, muat be h— the concurrence of at least two-
thirds of all the members prsaent at the time the vote
i1s ta%en (T-7b). ;

™e court will be opened in the presence of the accused,
his connsel, the interpreter, the reporter, and the
personnel of the prosecution, all of whom remain

standinz (except the reporter) at which time the president
announces ¢ -

mew AQTST, T ATNSED $3SSION, AT TEAST TU0-THIRDS
AR THT M REnQ PRESTMT AT THR TR THN voTS .'IAS
MAKRN AONATTOINA TN TARW RINDTNS OW AUITTY TIMDS
VOT .

AW ATT PANMTATITAMC ANT) MUT ATTATMAT. ATV

k)
OF PADMTANTADR 1, BIPAM APADAR . ATITTAY
AR DATMTATITATA 2, mYRem AUADAT { NAM ATITT MYV
AR RTIAM AYATOT . ATITTMYV

e qp'.r'-\m qq'\vrmo WwATY AT OATT DATDMTANT ATS AN MU
NAIATAR (o\

Irreapective of the reenlt of trial, the sccuered will be
returned to custodv osendinz final fAepo~ition (T Sa).

A "1litarv Covernment Court shall anpnounce its findings
on each particular &and charze nefore it, and shall pro-
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nounce on¢ sentence in respect of all the charges upon
which the accused is found guilty (MGR 5-331).

The findings, as well as the sentence, must be announced
in epen court (MGR 5-327 1).

PRES: THE COURT WILL HE R EVIDLNCE OF PREVIOUS CONVICH
TIONS LND OF ANY EATENU,.TING CIRCUMGT.NCES.

Evidence of any provious convictions of the accused in
any court may be received (INCR 5-327.1).

PROS: THE PROSECUTION HAS (NO) EVIDENCE OF PREVIOUS
CONVICTIONS.

PRES. TO /\CC: DOES THE ACCUSTD DESIRE TO INTRODUCE
EVIDENCE OF LXTENU..TING CIRCUMST.NCES OR TO
M.KE ,NY FURTHLR ST TEMLNT TO THE COURT?
(MGR 5-327.1).

DC : THE :CCUSED DO S (NOT).
PRES: THE COURT WILL BE CLOSE

The proceduro for voting on the sentence is the same as
for voting on findings (L 7b)

The court will be epencd in the presence of the accused.

his counsel, the interprotor, the roporter, and the
personnel of the prosecution, all of whom remain standing
(except the roporter) at which time the president announces:

PRES: THE COURT IN CLOSED SESSION, .T L3 ST TV 0-THIRDS
- OF THE MEI'BERS PRESZNT .. T THE TIML THE VOTE V48
s T/KEN CONCURRING, SENTENCES YOU;

1. TO BRE INPRISONED FOR ;. TERM OF .
COMMLNCING 194 AT .
OR SUCHM OTHLE PL.OL .0 .Y BF DISIGN, T.D RY

‘COMPETENT MILIT RY .UTHORITY.

TO LIFE IMPRISONMENT.COI.WL‘NCII‘IG FORTHWITH AT
OR SUCH OTHER PL/CE 1S MAY
JOMPUTENT MILITLRY .:UPHORITY.

TO DE. TH BY HANGING .T S""H TIME 7 ND PL' CE LS
AIGHER ~UTHORITY M.Y DIRLCT.
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Upon approval of a sentionce of death, an erder will be
issucd directing the oxecution of the sentence. The
arrangem:nts arc pgrossdnre for the execution will be as
prescribed by c¢he aurhority appointing the court.

(hs to scentence powers of the court, sec above Sec. 250) .

PR"S: IG5 THLIRE LA NYTEING FURTHER TO PLE PRESENTED TO THL

Da

COURT?
YES (NO).
TS COURT ‘.I:-Joimu.‘; SUBJLCT To C.LL BY THE PRESIDENT.
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The case rccord will consisi of Legal Form Vo, 8, the
front and roverso sides of which should be filled out
completely, in which should be insertcd the following:

1 Fotition for Revicw (Legal Form o, 10 (CA/
Gl/15)).

2. Sheeicl orders appointing court (including
amending ordcrs).
Letter or Order referring case to the court.
Charge Sheet (Legal Form Yo, 3 (CA/G1/3)).

Reccrd of Testimony (including exhibits) in
duplicate,

Commi tment (Legal I'orm No, 5 (CA/G1l/10)).
Miscellancous Fapcrs.

A generel outline of rccord of testimony is attached
hereto.

It i3 dosircble that an original and four (4) copics

of the transcrint of the testimony be made in all war
erines casocs. It is not noecoessary to duplicate ini=-

tiel papers zsnd exhinits.
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CORD OF STINONZ

—

in trisl of

———-——-—————-—.--.-—--—--—-—-——-——-——-——--

by
CENERAY, MILITARY COVERMMVEN D COURT

tried at

Arraignment ,

Pleas. . . . .

Interrogation of accused
Statemaent by Accused . .
PIROANEN 5 - 3 s « 5.9 »

Testimony as to Previous Convictiens and
Extcruating Circunstances

T sem mem - sae e

Mame of W ' ire Red] ‘i Recross Court Re=-
y Fage called
Fage
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EXITBITS, ETC,.,, ArF’BNDED

“Description” ~ T T T TYSer T Page wheTe intToduced

— s s e e s mes e e e — e — —

A General Military Covernment Court appointed by

“(des-

S e % iy met at on the day of _ _ &
erihe special orders)” ~ (Place) NG Tronth)
19 _, _ _ _ _ _hours, as directed by the President thereof.
(Time)

The Court proceeded in open court to the trial of

e e e e e w — .3 @accused, who was present,
Nt R Sl _» 4 member of the court, is a
(Rank) — Thanme)
officer with legsl troaning.

The Court avpointed St S

{Grade) ~ (name)” T43N) (organization)
69 1nterpreter tor the case, and he was duly sworn,

(If rn 1nterprater is apnointed to assist the accused
ond his counsel, the record should so indicate).

Thie Court sppornted 7 e PO, | B 5wl
{cerade) ~(Fama) ~(Z37) (orfenization)
es reporter for the case, and he was duly sworn,

(If the court apnoints an sdviser, the rccord should so
indicate and he shovld be sworn).

(I£ 1t wos agreed by the court that the president would
rule on all interloentory questions, subject to the objection
of any nemher of the cowt, the rocord shiould so indicate).

Waom docs the sceouscd desire Lo introduce as counssl?

(s pee 402)

he Defense Counsael,

™e gcensed desires to introduce s counscl
(Waine

- _s wWho is duly gualified to

netiontlity)” ~(vroftssion) —
before this court, (If such speciul counsel is a
tne record will eontain ¢ statcement that he is not

/505
/ -3
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1 Anril 1947

debarred by Militarylcovarnment from appearing before the

court.)

All members of the Court appointed by the foregoing
Speclal Order(s) and all prosecution and defense counsel
assigned to the case were present (except _
excused by appropriete authority).

The prosecutor stated the general nature of the Charges
and Particulars. :

PROS:

FPRES:
7ROS:

Is any member or members of the Court fundameit ally
opposed to capitel punishment?

(After interrogating the members of tre Court):. No.

The prosscution will not cell any member of the
Court es a witness. 11ill the accused call any
member as a witness?

No, sir.

fas any member of the Court a personsl interest
in this case?

(After interrogating the members of the court) No.

The Court has satisfied itself that it is pronerly
constituted under the laws and rules governing
Military Government Courts and has Jurisdiction over
the person(s) and offense(s) of the accused, TIf
either the prosecution or the defense has any ground
for challenge of any member, it is recuested that

it be disclosed now. (If none disclosed, addi)
There being no grounds for challenge, the Court

i's declared to be properly constituted.

The Trial will be conducted in open Court (in camer a).

(If in camera, state reasons)

The Court interrogated the accused as %0 his name, age,
residencé, nationality, and status (civilian or military)
as follows:




Bl . _ ol <
210 : _ 14 Aprl 194?..

The Court interrogated the accused with regpect fo
his physical and mental condition as followst

PREQN P et e e I RRINEEIE A

ACC 3

 PROSS

.-'aCC: _;_,_'__ PN e =g ‘

After counsideration by the Court in closed session,
the President announced that it was tie decision of the
Court that thae ph¥31991 ané nental maturity of the accused
was such that he (she) would be tried in all respects as
an acult persoil.

President adviecd the agcused of his (her) rigats as
set forth in Section 501, Supra.  Upon interrogation the
aceueed stated trnat he (she) understood such righls.

PR3 to ACC: Axe you now ready for trial in this case? .
i Yes sir.

to ACC: Has a copy of 4he Charge 3hest been sorved
upon you prior to trial?

Yeg sivr.

PRS3 Jare you photograpioed and fingerprinted at the
tine you were served with the charges?

- ACC Yes, sir.

.ERS3 You will now offer in evidence as Bxhibit P-1
the accomplisiied JCG Torm Iio. 38.

FROS "y Yes, sir.
Asutsd ClaisikT
PRu3y I wAll now read %o vou whe Charge and Particulars.

ohe Court then read %o tlhe accused che Charge and

Particulars as sed forti: in tlhe Charge 3iheet.

509
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TO ACC: Do you understand the Charge and
Particulars?

H I do.

PLEAS

PRES TO ACC: How do you plead?

(If there is mora than one charge, the above
procedure 1s followed as to each charge, tha accused
pleading to eash charge and particulars separately.)

ACC: To the Charge and Particulars, (Wot fuilty)
: (ruilty).

(TIf the plea is "Auilty", the following should
appear:)

The accuged was asked whether he understood that
by a plea of guilty, he admitted a= true all Particu‘ars
end the charge ns set forth in the Charge Sheot, and
that, without further proof, the Court could imvose
any lawful sentence, including death (i1f a Aeneral
Military Government Court)(up to 10 years and RM
100,000, if an Intermediate Military Government Court)
,to which he replied that he did (not) understand,
Accused was then asked whether he desired to change
his plsa to onc of "Not cuilty".

ACCs Yes sir,
Whereupon the plea was changed to Not Guilty.

(If the plea of gullty was not changed, the
court should proceed as indicated on page 406, supra).
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The prosecutor then made an opening atatement'
to the Court,

i

TESTIMONY OF "ITNESSES

TESTTMONY FOR THE PROSECUTICN.

a witness for the
S was sWoPn rhd testified (through an

intorprete“ a3 follows:

DIRECT EXAMINATION

(After the prosecution has offered all its
evidence):

PROSs The prosecution rests.

- 507 -




SEC 610 1 February 1947
(If the defense makes a motion for any finding of
not guilty):
DCs The Aafsvxwge moves a2t this tim@, CLCessssessssncnse
(If any such motion 1is made, the court will determine
the issue as the case of any other interlocutory question
and will announce its decision).

The defense counsol then made (or waived) his
opening statement to the Court:

TESTIMONY FOR THT DEFENCE:

a witness for the defense,
ugh an interpreter) as

DIRECT EYXAMTNATION

(If the accused clects to make a statement): The
aceuscd elected to make the following unsworn
(sworn) statcment:
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DIRECT EXLMINLTON

REDIGECY EXLITINSA ION

(After the defensc has offerod oLl its ovidencot)

DCs The defcnse rosta,

- (If the prosccution has rcbuttal testimony, use the
subhoad REBUTTALL nnd rccord Ghe tcstimony thercunder). .

The prosccution announcsd that 4t had no further
testimony to offer,

Tho dofense nnnounccd *het 4t hed no further testi-
mony to offer,

s

The President statcd thet ihc éourt did not dcsire to
cell or reeall any witncss,

Orel arguments werc madc by the proscoutor and defenso
eounsol,

~ The Court was closcd to considcr its findings after
which it was openecd,

PINDINGE

(If thore is a finding of guilty)s

509
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The Court, in closed ses=ion at least two-thirds of
the members present at the time the vote was taken
concurring in esch finding of guilty, finds yous

O0f all Psrticulars and the Cherge: Guilty.
oRr
Of Psrticulars 1, First Charge: Guilty

Of Farticulars 2, First Charge: Not Guilty
Of the I'irst Charge : Guilty

(If there 1s a finding of not guilty)s

PRES: The Court acquits you of all Particulars and the
Charge.

TESTIMONY AS TO PREVIOUS CONVICTIONS ,.ND EXTENUATING CIR-
CUMSTANCES,

(If there is any finding of guilty):

PRES: The Court will hear evidence of previous convictions
and of any extenuating circumstances.

(Here set forth the testimony and any statements of
prosecutor, defense counsel, and accused), .
L e . ¢ g . | Vi U7 b s Ry
"He Court was closed to ¢ n3idsr ths sentedbe, after
whics 16 wa# orenad-

PRES: The Court, in closed session, at lednt‘twd-tﬁii&i-bf
the members present at the time the vote was taken
concurring sentencaes you:

The Court then at _M., on
194 _, proceeded to other business OR adjourned to meet at
the call of the President,

TMember ) of The Tourt.
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THE COMMISSIONER FOR THE UNITED STATES OF AMERICA
ON THE
UNITED NATIONS WAR CrIMES COMMISSION

ALprorD Hovse, PaArk Lane, W.1

"‘__..M"".-d\ TerLErHoNE GrosvENOoRr 4631
— e

et <y e
'-x;; o ':-_‘-L-!-\' ; D London, October 27, 1947

A“gd..:.;-—-- AT S -1?

Dear Mr. Brand;

Enclosed herewith please find Change 5 to the "damual
for Trial of War Crimes and Related Cases", now in use by

United States War Crimes Group in Germany.

Sincerely,

y. /
PN TR
. ROBERT M., SPRINGER
Colonel , UsAa
United States Commissibner
United Nations War Crimes Commission

Enclosure: 1
as SL&ted, dated 6 Oct. 1947

Mr. George Erand
Legal Officer
United Nations War Crimes Commission
Lansdowne House
Berkeley Square
London, W.l
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If the 1ssue of insanity is ralser, it should be done
hera., The court will then proceed as set forth in
Part III, Sec. &60, of this Outline. °

FRES, TO ACC: HOW DO YOU PLEAD?
. AGC, : (CUILTY) (NOT GUILTY)
If the ples 1is guilﬁy:

PhES. TO ACC: DO YOU UNDEnSTAND THAT BY A PLEA OF QUILTY
YOU ADMIT AS ThUE ALI PAWTICULALS AND THE
CEAWGE AS SET FOuTH IN THE CEANGE SHEET
AND THAT 'WITHOUT FUALTEEiL PHLOOF TEE COULT
CAN INPOSE ANY TAWFUL SENTENCE, EXCLUDING
DEATE (IF A GEVELAL MILITALY COVELNMENT
COULT) (UP TO TEN (10) YEAKS IMPhISONMENT
IF AN INTEAMEDIATE COULT)? (MGh 5-325;
MGK 5-328).

ACC., ¢ YE3S, Slh,

PhES. TO ACC: DO YOU .DTSILE TO CHANGE YOU. PLEA TO ONE
. OF lOT CUIITY?

ACC, ¢ MO, SIi,

Tile the court mey  sentance on plea of guilty without
further proof, it must receive evidence to determine that
plea was not improvicdent or unguelified. After hearing
such evidence the court will e closed snd will determine
by mafority vote whether such plea of guilty should be
entered for the accused.

If 1t determines that the plea of enilty will be entered,
8 fincing of guilty by not less. ther two-thinds vote
should be made by the court and ennourceq in open court.
The court will then receive evidence to (2) ascertoin ex~
temuating circums _tances, if any, and (b) to enagble it to
determine the sentence to be imposed. (IGR 5-325a; NGk
5-328) This may propevly include evidence of chawacter of
the aceused and prior convictions, if any. The court will
then be closed, decids upon the sentence to be imposed
upon the accused by not less then two-thirds vote, reopen
and announce the sentence in open court,




HEADQUARTERS
7708 WAR CRIMES GROTP
TR OPEAY COMMAND
APO 407
15 September 1947

CHANCE 4

MATTUAL FOR TRIAL OF JAR CRIMES ALD RELATED CASES

Ba sure to adhere to tha instructions in the Foreword to the
file this Chance 4 in the front of *he Manual,

Section Lltered Zate of 03 teagon
or Added Change ' i v

Ol 15 Sep 402, 402,1 ‘nsertion of more apecific
proviziens concernirg appointe
ment of cowrt, service of
chargas, referencs of case for
triel, assiznnent of counsel,
end introduction of exhibits
concerniny the same, (Remove
old pare 402, and insert new
paces 402 and 402,1,)

Insertion of additional pro=
vision concerning personal
data,

(Remove old pagze 404 and
insert new page 404,)

Charrze in exhibit designation
for VG Form No, 38.
(lemove old paze 405 and

insert new page 405,)

(F S
JiGo

1
vipe Acvocute

e

war Crimes




VAT

PROOT

B

ula
ia lr‘

RPN
sl dd 1

5Y
AT
T T
LYV
mreTy
Ferey T

D

TITHARD N
i ]

DETE
L)

?*.:r.'f }"-';'\'llr, TRIITY T\!’T TOALT mr

THTAMAC AT miroe

ANTTDM o ("f""t r:’_f‘\-“-t,. e

"‘r\,-. -~
AR5

iviaer has

M,

aonointed, )

» ri

i

o

-

The Advise

DO YOU

THAT YOU. VI, TO T
s e s

Jodd

~

ard frpae

APy
ARK 8ol

iy ! 4
ARem

S5 B
TS
i

19 TF mvy
19 &t n

)

CT DIIPARTI 1 LDVISER

/

-k A

PITRQ
L R

YTt

-

M1 AT T

s 8 Vo |-
it 4 1 (28

- —‘:-j-‘,.:‘ﬂ.l ?f.-fh_!" )

mre

WTanTR M mun oanIrnTm
L s

T0

-~

“TAMTTTITY mIT T

z

\

. ‘.

f\ﬂYT M OIIA Y

150

Prosident
jl.' (-I":‘ l'::‘T
OF YOUR
THIS COUnT?

the
inr AT
L ATV L -

FPTTO DT ] -
3% ARE MO
ma%s
4

TITODT

(8]

R Bk A T T L

oy

ok ol od o[ B Vs iBraa d e 3
M . A ’ 38
AT

oW aAPEERR TN TMITnD

MAAaADY M IS hAT
¢ F Y eR 5 0]

mrYTTO T

3

-re

(77 AT,)

=

mr T’ A~

LTI AT
5 )
neme ™NARY AT

» 14 i

e

D CHEARARS

e

™

M

PTOTITAVIC ™ A AT A

BT

- T L

fa

™ AnNnTITo —

™

»
T |

-y

MIr™ ™™ SYirre v T?TI‘:-”'-‘

MIITS MDTAT

.,.ﬁr., mT

JRi """‘T-r !;]’:‘“‘ W*r[r-'q-_* (ol




SEC 501

n counsel,

must af

s
he

avent
the

In
itaelf
counscl has

Mlitary "overnmznt
court in the
(MAR 5-222,2)

and ahow

’
ik [

practice law.

NooATe

THEF

— vreeE Ty
..OT_'I'O T |

MTIMBT
. . -

of th nonrt or of

T PRI TR

A RRQTIM
= k)

PPOTINTT

Ny (ama )

ad f B % L) LR

mIIn [
4L

v

FTIFTIOT I mr NN

PR AR AT MAMIT
TS

ot " . -

1 AU T DT

S L

irmatively
of, and -1s authorized by,

tatoment
tlfb_

oroaccution i
AT

4 B e

"N P

15 September 1947

tho court must satisfy
0

that such
the
of tho

ne -
2CCa.

a

aworn,

™TTTr ‘I‘“I.'f‘v‘r-._ﬂ'f‘!")

T TTA AMD

NMTOATT.A Pa




Seotion 501 | 15 Qoptemb3ﬂf1947f

PRES: THE ACCUSED WILL NOW BE INTERROGATED A€ TO HIS NAME,
" AGE, RESSDENCE, NATIONATITY, CIVILIAN OCCUPATION,
PARTY MEMBWRSHIP, MILITARY STATUS, AND LENGTH OF
'PERTOD IN DETENTION, ; LN

/

The accused will always stand whon addressed,

PRES. TO ACC: YOU ARE ADVISED THAT UNDER THE LAW OF
MITITARY GOVERNMENT YOU ARE ENTITLED IN
THIS COURT TO. THT FOLIONING:

1. TO HAVE, IN ADVANGE OF TRIAL, A COPY OF
THE OWARGES UPON WHICE YOU “ILT, BE TRIED,

"hile no time in advance of trial is preserihed, the pur-

pose of this provision 1d to enahle the acoused to recoive

a copy of such charges sufficiently in advance of trial as

will assure him a fair trial and efford him an opoortunity

_ to prepare o defense, , &

2, MO0 BR PRRSENT AT YOIM TRIAT., TO nIVE
FVIDEMGE, AMD 70 BYAMTNR OR. (D08
EYAMING ANY "ITIRES,

TO GONQUTM ANTWERT. IFFORT TRTIAT, AND TO
GONDUGT YOUR 0N DEFENIE OR TO BE
REPRESENTED AT THE TPIAT, 3Y COUN®RT., OF
YOUR OWN CHOICE, SUBJECT TO THE RIGHT OF
THIS COURT TO DEBAR ANY PERTON FROM
APPEARING BEFORE IT.

IN ANY CASE IN WEICH A SENTZNCE OF DEATH
MAY 3E IMPOSED TO BE REPRESENTED BY A
MEMBER OR CIVILIAN ATTORNEY OF THE UNITED
STATES FOROES AND SUCH OTHER COUNSEL AS
THE ANOCUSED MAY DEZIGNATE.

Defonse Counsecl will be assigned in all cases (L. 6d).

5, TO BRING WITH YOU.TO THIS TRIAT, SUCH
MATRRIAT, WITNESARS IN YO'UR O"N DEFEVSE
AS YOU MAY WISW, OR TC WAVE THRM
SUMMANED BY THE AOURT AT VOUR RENURST,
IF PRACTICABTE,

70 APPTY TO TUR NOURT FOR AN ADTOURN -
MENT WHERE NRORQEARY TO RNARTR YOU TO
PRREPARE YOUR DRFRNSE,
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7, TO BAVE THR PROGEEDINGS TRANSTATED WHEN YOU
ARE OTHRRWISE UNARLE TO UNDRERSTAND THE
TANGUAGE IN "HINH THRY ARE GONDUGTED.

8, <IN THE EUENT OF NONVINTION TO ®ITH A PETITION
FOR REVIEW TO THE APPOTINTING AUTHORITY SETTING
FORTH GROUNDS "HY THFE FPINDINGS AMD SENTRNOR
SHOUTD BT SRBT ARID® OR MODIFIED, ) :

Such petition shall be filed on Tegal Form No, 10 within
ten (10) days after the announcement of the fourt's deoi-
sion unless before the oxviration of such ten (10) days the
court extends such period for good cause ehown (1R 5-311,3)
PRES, TO AG: DO YOU UND®RETAND? |

ACC. :' YES, SIR,

PRES, TO ACC: ARE YOU NOW READY FOR TRIAT. IN THIS CLSE?
ACC, : YES, SIR, . -

PRES, TO ACCt HAS A COPY OF THE CHARGE SHEET BEEN SERVED
UPON YOU PRIOR TO TRIAL?

ACC. YES, gIR,

PRES., WERE YOU PHOTOGRAPHED AND FINGERPRINTED AT
THE TIME YOU "JERE SERVED YITH THT CHAPGES?

YuR, SIR.

YOU ™ITT, NOW OFFER IN BWYIDENC® AS RYRIBIT
P=5 THE ACCOMPTISHSD '"Cr FORM NO, 38,

¢ YRS, 81,

PRER, TO ACC: I WITT, NOW READ M0 YOU "RE AHAPAR (8)
AND PAPTICUTARS,

The president reads to the accu=ed the charze(e) and par-
ticulars as set forth in the charge sheet, ‘fter the
reading of EACH particular and TACE charge the court will
ask the accused in the language next “elow =et out, 1f he
understends theieame and whether he pleads guilty or not
guilty to it (MJR 5-324,3). The court may accept a plea

, - of guilty to anjoffense other than that charged (HMGR 53-324.4))

PRES. TO ACC: PO YOU UNDERSTAND THE CHARGE (PANTICULARS)?
ree, : [=s, I Do,
4056
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