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I11/25,
19th December 1945,

UNITED NATIONS WAR CRIMES COMMISSION,
W

COMMITTEE IIT,

Request from French National Office raising twe questions
of Law, ;
Referred to Cormittee III,

v

The French National Office has submitted to the United Nations
War Crimés Commission the text of a letter sent on 9th Noverber 1945
by the'Director of the (French) Enemy War Crimes Research Office in
gParis, to the French Representative cn the United Nations i‘ar Crimes

" Ccnmission, a copy of which, together with the English translation,
is appended to this paper,

The Document was circulated to Comittee I as Doc, I/46 on
19th December 1945 and Canmittee I decided in its mecting of the same
date to refer the matter to Cormittee IIT and ‘ask it for its opinion
on both legal questions raised in the document,

2 Enclosures,




I/“‘G.

19th December, 1945,

UNITED NATIONS WAR CRIMES COMMISSION,.

Translation of a Letter fron:

The Director of Encny far Crimes Research Office,

Dated: Paris, 9th Novenber,1945,

To Professor Grcs at The French Embassy,
4, Carlton Gardens,
London, S.W.1,

I have the henour to = cknowledge receipt of your letter of 16th
October 1945 by which you returned to me file No, 1094/GM/CI concerning
a war crime cormittcd in Czechoslovakia, The victim being a citizen of
Alsace-Lorraine, i,c, a Frenchman, it is evident that we, and not, as
our draftsman assumed, the Czechoslovak Government, are cempetent to
deal with the case,

It seemshowever, that the matter should be examined by the United
Nations Comission and a statement of principle sought. Our files
contain onc precedent and further cases presenting the same problem will
certainly recur, : '

The problem concerned is that of Alsatians enlisted for the German
Army by forece who then deserted, verc sentenced as deserters and shot
under a pentence,

The responsibility for the enlisting into the German Army, in
disregard of Inpternational law, Alsatians who are French nationals, belongs
to the leaders of the ex-Reich, to the members of the Gencral Staff and
to the Gauleiter of alsace-Lorraine, VWagner, but to what extcnt are the
nerbers of a German Militarv Court responsible whe acted as regular
judges and aworded sentences as provided by the German lilitary Court in
case of a soldier deserting from the German .pmy, even if the deserter
were an Alsatian?

In judging the responsibility of the officers and men of whom those
Courts were composed,the fact must be borne in mind that they could not be
ignorant of the Alsatian origin of the accused, The enlistment of
these men in disregard of International law, a fact which must certeinly
have been pointed out by the defence, should have secured to the accused
a high measure of extenuating circumstances, It seems, however, that
the German :ilitary Courts judged the cases of Jlsatian deserters with
particular severity.

You would greatly cblige me by submitting this question of principle
to the United Nations Commission and to let me know whether the members
of these German lilitary Courts may be arrested as war criminals, in
cascs where the awarded sentences appear to have been excessive.




Paris le 9 Novembre 1945,

Ic Direecteur du Service de Recherche
des Crimes de guerre enncmis,

A

Monsicwr le Professcur GROS

Ambassade de France,
4, Carlton Gardens, S,%W,%.

J'ai 1'honneur de vous accuser réception de votre lettre du
16 Octobrc 1945, n'adressant cn rctowr un dossier No 1094/Gi/CI,
relatif A un crine de guerre commis en Tehécoslovaquie,

La victimc étant un Alsacicn-Lorrain, donc un Frangais, il est
évident que nous sommes conpétents pour instruirc le dossier ct non pas
le Gouvernement tchécoslovaque, comme l'avait jugé notre rédacteur,

Il semble cependant que cette affaire devrait faire 1l'objet d'un
exanen et d'une déclaration dc princive devant la Cormiission des Nations
Unics, HNous avons déjo dans nos dossicrs un orécédent, et de nouvelles
affaircs posant l¢ nfue probléne se préscnteront certaincment,

It s'agit en 1l'csplee d'Alsacicns-Lorrains incorporés de force dans
l'armée allenende, déserteurs, jugés corme tels ct fusillds epres jugerent,

La responsabilité de l'incorporation dans l'armée allemande, au né

pris de toute lei intornationalc, des Alsaciens-Lorrcins citoyens francais,
incombe aux dirigecants d¢ 1l'ex-Reich, aux nerbres du Grand Etat-Major ct
au Gauleiter d'Alsacc-Lorraine WAGHER, Mais quelle peut etre lo
responsabilité cncouruc par les nerbres d'un Tribunal Militaire allemend
Jjugeant régulidrement ¢t condarmant aux peines prévues per 1lc Code de
Justicc Militaire allemand, un soldat déscerteur de 1'armée allemande,

méme si ceclui-ci est un Alsacien-Lorrain.

A la charge cepcndant des officicrs ¢t soldats composant ce
tribunaux militaires, il faut rctenir cc fait d'évidence qu'ils ne
pouvaicnt ignorer 1o qualité d'Alsacien-Lorrains des inculpés, Cette
incorporation faite au réoris du Droit Intcrnoational, dont la défcnse
faiseit certainemcnt état, aurait d0 permettre avx inculpés de bénéficier
de larges circonstanccs atténuantes,

Il scmble, au contraire, que les Tribunaux militaires cllemends se
solent montrés particulierement sévircs pour les Alsacicns-Lorrains
déscrteur,

Je vous serois obligé do sownettrc cettc question de principe &
la Comnission des Nations Unies et de ne faire conmmaitre si les meitbres
de ces Tribunaux militaires allemands neuvent étrcretenus corme
criminels de¢ guerre lorsquc la peinc prononcée peut paraitre excessive,




UNITED NATIONS WAR CRIMES COMMISSION

CQOITTEE ITXI

The Czechoslovak Case No. 1962 (Reinhold Boecker)
Draft Letter to the Czechoslovak Natiomal Office

8ir,
The charge aubmitted by you against Reinhold Boecker concerning crimes
ammitted in Podbrezova (Slovakia) has been referred to Comnittee IIT for considsratiom.
Cansittee IIT would be greteful if you ocould implement the charge by additiomel
information on the following points.
1) Was the factory at Podbrezova engaged in the mamfacture tmitorhl»
2) What was the mumber of employees of the factory when the accused boceme

Superindendent.
3) VWhat was the mmber of Czechoslovak workers dismissed from the factory while

Boecker was Superintendent.

4) What was the total period during which Boecker was &.worintlndnnt of the
factory.

5) What positioms did the Dismissed employees occupy in the facotyy.

6) Wnat-posibi Were activities similar to those with which Boecker is charged

restricted to the ane factory at Podbrezova or have similar activities been

recorded also with regard to other factories and if so, which,

You would greatly oblige me hy giving attention to this letter at your
earliest convenience.

Yours sincerely

TERJE WOLD
Acting Chaimman of Committee IIX
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The question sub (b) is of interest for two reasons! the one is
related to that dealt with in the immediately preceding paragraph and
is based on Art,53 of the Hague Regulations which give power to an army
of occupation to take possession, inter alla, of depots of arms, stores
and supplies which may be uscd for nilitary operations, The second
aspecet of this question is based on Art,52 of the Hague Regulations
which forbid requests of services of such a nature which would involve
the inhabitants in the obligation of taking part in a military
operation agninst their owm country, It has been often said that by
virtue of Art,52 of the Hague Regulations, in connection with Art.31 of
the Geneva Convention of 1929, civilians must not be compelled to work
in munition factories, the output of which is used against their own
country, This is of course, not te say that the dismissal of employees
from a munition factory must under all circumstances be considered legal.,

During the considerations of Cormittee III a further aspect of the
problen was mentioned and Committee III should deal with it in replying
to question (b), .

In para,VI of C,149, it was said that denationalisation in the
wider sense would also comprise such activitics as, inter alia, the
colonisation of the occupied territory by natianals of the occupant,
exploitation and pillage of cconomic resources, confiscation of property,
permcation of the economic life by the occupying State or individuals of
the nationality of the occupant, Many of the activities mentioned here
will also fall under other headings of the war crimes list, e.g. pillage
and confiscation, The prcteetion which International criminal law
affords to the econordc rights of the inhabitants should not be
restricted to rights of property in the narrower sense like, real
property and chattels, but should cover alsc the protection of the
econordc interest of the working classes, i,e, of those of the inhabitants
of the occupied territory vhose means of subsistence are based on their
work and employment, Wholesale and indiscriminate interference with
such economic rights of the inhabitants of occupied territory should also
be protected by International criminal law, even if the respective
activities are not ancillary to the policy of denational isation,

-




I11/28
1st Pebruary, 1946

Request from French National Office raising two questions of law
' (I11/25 and 1I/46)

Note by the Secretary to Committes IIT

At the meeting of Coammittee III held on 29th Jamuary 1946, whioch this writer
was unfortunately unable to attend, it was decided that the reply to the questiom
of jurisdiction should be:

(a) that without going into the question whether the French ar Csechoslovak
Courts should have the jurisdiction to try war orimes committed against Fremch
nationals on Cgechoslovak territory, the Comnnittee was of the opinicn that in
case both countries claim the jurisdiction, such action would not be contrary to
Interrational law.

(b) As it is still possible that the Conmission will have to act as arbitrator
in cases where a person is wanted as a war oriminal by more than ome country and
as long as the reconmendation contained in Doc. C.123 have not been accepted by
France, it is not possible for the Commission to give any general ruling in such
cases.

The Conmittee suggests that the Commission should state a time limit with
regard to answers by Governments which have not yet replied to the recommendation
proposed in Doc. C.123.

: With regard to the question of substance, namely whether or not the German
military judges had committed a war crime, the Committee decided that the reply
should be that:

(a) the mere fact that a judge sat in the Court trying an Alsatian for desertion
because according to the German law he was considered as a Gemrman citiszen, it is
not necessarily considered a war crime.

(b) That the judge in question is responsible as a war criminal only if he
neglected the ordinary principles of legal procedure to such an extent that :
according to the laws of all civilised countries his acts or amissions would have
oonstituted a punishable ocxime,

This secretary was charged with the task of preparing a draft report which,
in adeordance with the discussion and the above decisions, should be given to the
French National Office.

Owing to the disruption of the Commission's technical services due to the
removal from Church House to Lansdowne House 2nd Floor, and from Lansdowne House
2nd Floor to lLensdowne House 3rd Floor, it will wmfortunately not be possible to
ciroculate the draft report in time for the meeting to be held on 4th February,
The secretary will, therefore, take the opportunity of asking Camittee III fer
further guidanoce as to the report to be prepared, particularly in regard to the
following points.

(1) It is submitted that the reply to the French request given supra 1(a) settled
fully the question put to Committee III in giving a reply to the difference of
opinion which had ococurred within the French authorities. The French draftsman
(notre rédacteur) assumed that the Ozechoslovak Government was competent, the

Prench director of the Enemy War Crimes Research Office expressed the opinion that







The consideration that the judge ought to have acknowledged extermating
circumstances does probably not help because, if he is excused by his law, he
may also plead that his law did not allow him to take the French origin into
consideration as an extermating circumstancd or he may even plead that his law
in the case of certain capital offences does not acknowledge extemating
circumstances at all,

If we acknowledge the Axis law as a defence it is difficult to speek of
an abuse of power and of a behaviour whioch is contrary to the principles of
Jurisdiction generally accepted.

(g) This writer is, therefore, personally inclined to the opinion that it
would be more in lime with allied judicial and official practice not te
acknowledge the alleged German annexation law as freeing the Jjudges from
responsibility but to hold them responsible and to consider in mitigation of
punisiment of the judges the fact that they were acting under supsrior orders,
namely orders from their governments and their own domestic law, and, as the
case may be, under duress or misapprehension.




111/29,
9th February,1946,

UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE III,

Request from French National Office raising two questions of law,

III/25 and I/L6.

DRAFT REPORT,

The Doeuvrents III/25 and I/46 have so far been discussed in
the meetings cof Committec IITI held on 8th and 29th January
and 4th February 1946, (Minutes Nos, 1, 3 and 4 of 1946.)
From the Minutes Nos, 1/46 and 4/46 it appears that no
unanimous opinion has so far been reached,

Because the Secretary to Committee III has been charged with
preparing a Draf't Report, he hecrewith submits two alternative
drafts: Draft A being based on the result of the meeting
of 29th January 1946, Draft B giving expression to the views
expressed by some members in the meetings held on 8th ‘
January and 4th February 1946, which were also tentatively
gubmitted in Doc.III/28.

DRAFT A,

The text of paragraphs II and III is taken from the.Minutes Ne..
Jl-/lgll'sl .

In a lztter from the Direcctor of the French Enemy War Crimes Research
Office, to the French representative on the United Nations VWar Crimes
Comrdssion, the wish has been expressed that the matter dealt with in
that letter should be cxamined by the United Nations War Crimes
Commission and a statement of prineiple sught. The letter is concerned
with war crimes committed in Czechoslovakia, The opinion has been
expressed by a French authority that the Czechoslovak Govermment is
competent to deal with the case, In the letter from the Director of the
Enemy War Crimeg Research Office, this view is dissented from and it is
stated that the French Office is competent, the victims being French
nationals from Alsacc-Lorraine, .

The problem of svbatantive law involved is that of French citiaens
from Alsace-Lorraine enlisted in the German JArmy by force who then
deserted, werc sentenced as deserters and shot under a sentence, It is
stated in the letter that the responsibility for the enlisting into the
German army in disregard of Internation Law of French nationals from
Alsace-Lorraine belongs to the leaders of the Ex-Reich, to the members
of the General Staff and to the Gauleiter of Alsace-Lorraine, Wagner,
The question is put to what cxtent the members of the German Hilitary
Conrts are rcsponsible who acted as regular judges and awarded sentences
ag provided by the German Military Code in cases of a soldier deserting
from the German Army, even if the deserter were an Alsatian,

The French document further states that, in judging the responsibi-
lity of the officerz and men of whom these ecurts were composed, the
fact must be berne in mind thet they eould not be ignorant of the
Alsatian origin of the accusecd, The enlistment of these men in dis-

; ,

vegord of Internotional La .

v, a fact which must certainly have been
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pointed out by the defence, should have securcd to the accused a high
monsure of extenuating circumstances, It seems, however, that the German
nmilitary courts judged the cases of /Llsatian deserters with particular
severity,

Regarding the question which Government is competent to deal with
cases like those mentioned in the French document, the Cormission is of
opinion that there is no doubt that Czechoslovak ourts have Jurisdiction
over crimes cormitted on Czechoslovek territory, On the other hand, if
French Courts claim jurisdiction in view of the fact that the victin was
a French national, such claim would not be contrary to the rules of
International law, (Lotus case,) '

4 4s to the possible question to whom the criminals should be
surrendered, the Commission feels that it is not possible to give any
general ruling as long as the recomaendation contained in Doe,C,123 has
not been cither accepted or rejected by the interested parties, It is
not appropriate to give a general opinion as long as it is possible

that the Conmission will be called upon to act ag arbitrator in concrete
cases, :

III,. Further, the qucstion has bcen raised in what circumstances German

I.

1T,

Jjudges can be considered to be guilty of a war crime if they tried an
/ilsatian for desertion in consequénce of the fact that Alsace-Lorraine
vas, contrary to Intcrnational Law, annexed during the war and that the
inhabitants of this territory were, according to German law, considered
to be German citizens,

The Cormission is of opinion that the mere fact of sitting on a
Court trying an Alsatian deserter doés not in itself constitute a war
cerime, and further, that the merc fact that a judge considered the
annexation of /lsace-Lorraine as established does not eo ipso constitute
a war crime, The judge is further, in the opinion of the Commission,’
not guilty of a war crime if he acted upon the consequences nesecssarily
connected with this annexation, that is, in our case, the fact that the
citizens of Alsace~Lorrnine became, pursuant to this annexation, German
citizens,

The Commission is further of opinion that the judge is guilty of a
war crime if the rules of procedure applied were contrary to the
principles recognised by all civilized nations, or if the law administered
vias contrary to the principles recognised by all eivilized nations to such
an extent that his acts or omissions would have constituted a punishable

crine,

Text as in Draft A,

With regard to the question of jurisdiction involved in the case,
Committee IIT relics on the judgment of the Permanent Court of International
Justice in the case of S,8,"LOTUS" (France v, Turkey), decided in 1927,
Inthis judgment, the Court stated that in excreising jurisdiction,
International law leaves States a "wide measure of discretion"; that
where there is no prohibitive rule of International law "every State
remains free to adopt the orineiples which it regords as best and most
suitable"; that "all that can be rcquired of a State is that it should
not overstep the limits which Internationsl law places upon its
jurisdiction"; that "within thesc limits, its right to exercisc
Jurisdiction rests in its sovercignty"; thot the so-called territori-
ality of criminal law" is not an absolute prineciple of International
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It will of course be a matter for the court, considering the guilt
of each individual judge, to hove.regard, if it thinks fit, in mitiga-
tion of punishrent, to the fact th~t the Grman judges, were acting
under supcrior -rdcrs, namely orders from their Government, and laws
enacted by the Hitler répine,

It noy even be that one or the other of- the: judges moy succesafully
plead that he acted under duress (necessity) or under o mist ke of fact,
but this is, as has been said, for the court to consider and not for
the United Nations ¥War Orimes Cormission, who is called upon to express °
its opinion whether or not prima facie a war erime has been committed,




I11/30,
8th March, 1946,

UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE TIIT,

The Czechoslovak Casc No,2553, (Christoph Manner, )

Ref'errcd to Committee III.

On the 26th February, the Czcehoslovak Representative on the United
Nations VWer Crimes Commissiqn presented to the Commission a charge against
Christoph MANNER, Gauhauptstellenleiter and member of the SS, for the
alleged ecrime of deportation of oivilians committed on 22nd September, 1938,
in Buhenida,

The short statement of facts and the particulars of alleged crimes
contained in this charge are as follows:

On the 22nd September 1938, the accused,with the assistance of
others, kidnapped a man working with the Czechoslovak police,
transported him from Czechoslovakia over the frontier to Germany
and delivered him there to the Gestapo,

The accused, up to the incorporation of the sc-called "Sudeten-
gebiet", held a high position in the Henlein Party and in 1940
became a member of the SS. Since 1933 he worked as an agent of
the German Intelligence Service (Gestapo) in theborder regions
of Dohemia,

Armand Goldreich fled from Germany tn Czechoslovakia where he
found asylum as a political rcfugec, He assisted thec Czecho-
slovak pclice especially in unmasking persons posing as refugees
who, however, werc actually sent by the Nazis to Czechoslovakia
f'or spying purposcs,

On September 22nd, 1938, ncar the border of Bohemia, the accused
arranged, by orderof the Gestapo, an attack on armand Gddreich
and, with the assistance of somc other unknown perpcetrators,
kidnapped and transported him across the Czechoslovak border to
Germeny, wherc he delivercd him to the Gestapu,

At that tire, just a week before Munich and during the days of
Czecheslovakials mobilisation, Germany intensified her VWar of
Nerves policy by provoking an incrcased nurmber of incidents in
the border regions of Bohemia in order to maintain a permanent
statc of unrvst and to ercate pretcxts for the intended invasion,
Moreover, the crime under considcration aimcd at lowering the
prestige of the Czechoslovak authorities as well as at terrorising
German ref'ugees,

As cvidence the respective file of the Ministry of Interior in Prague
fcrred to,

In its meeting held on 7th March 1946, Camittee I deeided to refer
T™T

y

¢ to Conmdttee III for examination as to whether this particular
should be considercd as a erime againgt humanity and for what reason,




III/31,
20th March, 19L6,

UNITED NATIONS WAR CRIMES COMMISSION,

COMMT IIT,

Supplement to the Survey of European

Armistice Conventions and Su;wender

Documents. (Doc, ITI/22)

Provisions Concerning War Criminals,

NOTE: Document III/22 contains a survey of the provisions
of the European Armistice Conventions and Surrender
Documents dealing with war criminals,

In addition to the documents mentioned there, it
should be noted that the Control Council Law No,10
(circulated as Research Document No,15(bis)), is
relevant to the question,

Only now the text of the Control Council Proclama-
tion No,2, dated 20th September 1945, has become
aveilable to this Commission, This ﬁroclamation
containg "certain additional requirements imposed
on Germany", Its preamble and the text of its
Section X is reproduced below,

PROCLAMATION No.2.

Certain Additional Requirements Imposed on Germany,

To the people of Germany:

We, the Allied Representatives, Commanders-in-Chief of the forces of
occupation of the United Kingdom, the United States of America, the Union
of Soviet Socialist Republics and the French Republic, pursuant to the
Declaration regarding the defeat of Germany, signed at Berlin on the 5th
June, 1945, hereby announce certain additional requirements arising from
the complete defeat and unconditional surrender of Germany with which
Germany rust comply (in so far as these have not already been fulfilled),
as follows:-

Section X,

36, The German authorities will furnish any information and documents and
will secure the attendance of any witnesses, required by the Allied
Representatives for the trial of:-

(a) the principal Nazi leaders as specified by the Allied Representa-
tives and all persons from L'~c tc time named or designated by
rank, office or employment by the Allied Representatives as being
suspected of having committed, ordered or abetted war crimes or

%nalogous offences;
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any national of any of the United Nations who is alleged to
have committed an offence against his national law and who
may at any time be named or designated by rank, office or
erpluyment by the Allied Representatives;

and will give all other aid and assistance for these purposes.

37, The German.authorities will comply with any directions given by the
Allied Representatives in regard to the property 'of any person referred
to in sub-paragraphs 36(a) and (b) above, such as its seizure, custody
or surrender, ' s j
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" BERGONZI, ZICCAVO and FABRONI of the Difesa Ten':ltoniale at Viden
(Udine) were especially responsible for introducing, during 1941-42, the
same drastic mcasures against the Yugoslav population of Venetia uiuli.a a8
thos in force against the inhabitants of Yugoslavia proper, They ordered
the shooting of hostages and of members of the Yugoslav Army of Liberation
the burning down of villages and mass deportations, Units under their
cormand committed the following cdrimes:-

" In July 1942, Herman FURLAN of Gozza near VIPAVA (Vipaco) & soldier of
the Yugoslav Army, was captured and shot,

On the 21st J'uJ.y 1942, seven Yugoslav soldiers werc captured dhr:l.ng
the mopping up operations inthe sector Vipava-Nanos and shot on the apots
Their houses were burnt down on the same day.

On the 24th August 1942, the so-called Partisan SASA, a Yugoalav
soldier, was captured and shot, .

Between the 10th and 15th- September 1942, the squadristi burnt down:
several houses in the village GRAHOVO near GORIZIA in ruvenge because
seven young Slovenes had joined the Partisans in the woods,

On the 28th and 29th Septermber, 67 relatives in all of those who had .

Joined the Yugoslav Army were arrested and sent to concentration camps, c. .

On the 1st October 1942 a number of families, whose members were with
the Yugoslav Army, werc deported from the nunic:l.pa.lity of TRNOVO (Montespino).
17 families were also deported from the rmnicipality of 5t.PETER near
Gorizia (Gorica).

On the 7th November 1942, Franc MASLO and Hedvik HASLO, Yugoslav
soldiers, of Monforte del Timavo, and a woman Partisan werc captured and shot.

On the 26th November 1942, about 50 relatives of Partisans were -
arrested and deported from PODBRDO ncar Gorizia,

In Decerber 1942 a number of punitive expeditions, so-called
"rastrellamenti" were carried out against villages in the area of GORIZIA,
TOLMIN and IDRIA. Houses were burnt down and a number of persona were
shot or deported, F

On the 5th Decerber 1942, 16 morc relatives of Pnrtisans ‘were a.rruated
and deported from the "rastrellamento” areas, - "

5) Arrengements have been made for the Minutes No,54 of the meeting of
Committee I, held on 14th March 1946, to be sent to members of Committee
III for’ mforrnt:lon, as soon ag they are available,

&
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22nd March,

UNITED NATIONS WAR CRIMES CCMMISSION,.

COMMITTEE III,

Material for the vreparation of a definition of

"orimes apainst humanity,"

Compiled by Egon Schwelb, Legal Officer,

I. Preliminary,

O~rmittee III, to whom the case of Christoph Manner (N 5.2553) who is
charged vith a " crlrx agalinst ;w*:amty" had been referred by Committee I,
decided in its meeting held on 12th March 1946, to atterpt a definition of
"orimes against humanity", and charged this writer with the cnllection of
the material and the preperation of a paper on the subject, g

The » resent report oontains:

1) A survey of the use of the term "erime against humanity" and similar
expressions prior to the 1939-1945 Var,

The preparatory discussions during the 1939-1945 . ar,
An analysis of the basic doeunents of the present post-war pericd.

Tllustrations to be derived frem the MNurembery preoceedings at present
still in progress

An attenpt at 2 definition,

II, The Development prior to the 1939-1945 —er,

1) The Fourth Hague Convention of 1907 recalls that the Contracting
Perties have been animated by the desire to serve, even in the case of war,
"the inte h._,t., of humanity and the ever-progressive needs of civilization"
-(-frﬂ rible , zL.; raph ) In the -meh quoted eighth paragraph of the

eanble ‘u.v entracting Parties declored, inter nlia,”that "the inhabitants
and. bellige ant.J remain und T tm nrcte r't.Lnn and governance of the law of
nations,derived from the usagea esta blished among civilized peoples, :_‘_;-_n_::f
the ].g..... of humanity, and frcm the dictates of the public conscience'

o

The term "humanity" here appears in a document vhich deals, as it
were, per definitionem, with war crimes in the narroviest and technical
sense, namely with vml tion of the laws and customs of war which are laid
dovm in the document itself.,

The Peace Treaty of Versailles provided in‘Art,227 that the Allied and
ssocicted Powers "publiely arreign Wilhelm II of Hohenzollern, formerly
the German Bmpernr, for a suprere offence against international morality an
the sanctity of treatics,” In its decision the special tribunal sitting
Sver Wilhelm II was to-be guided "by the highest motives of internctional
policy wth a view tc vindicating the solemn obligations of inte rnational
undertakings and the validity of international morality"

This arraigrnment of the Kaiser did not take effect on a charge of
violatinn of existing law but the ex-Kaiser was charged, according to what

the authors considered to be the then state of international law, with
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citizens in all walks of life and of (11l political and rcligious pursuasions
have expresscd our feeling of repulsion and our anger, It is o matter with
respeet to which there is and can be no division of opinion amongst us, "

" ovessTo the Hitlerites, their subordinates and functionaries and
satellites, to the German people and to all other pcoples under the Nazi
yoke, we have made clear our determination to punish all participants in
these acts of savagery,® Inthe name of humanity we have called upon them
to spare the lives of these innucent pensple, )

The then United States Under-Scerctary of State, Mr. Grow, said on
lst February 1945 that the Statc Departrient plan calls “for the punishment
sesesfor the whole bread criminal enterprise, including offences wherever
cormitted against ,.,..ninority elements, Jewish, and other groups and
Andividuals", : R g B -

4) In the House of Commons on 4th October 1944, in reply to a question
asking that the nones of those responsible for crires apainst Germon
democrats and anti-Nazis, such as the rurder of 7,000 internces in
Buchcnwald concentration camp, should be added to the list of war criminals,
Mr, Eden said:

" Crimes cormittcd by Germans crainst German, however reprehensible,
are in a different catepory frum war crimes and cannot be dealt with under
the same procedure, His Majesty's Government have this matter under
cdonsideration, but I am nut in & positicn to make any further statement
at present, "

In reply tora further: question as to whether the murder of anti-Nazi
Germans in Germany was fnot just os criminal as the murder of other anti-
Nazis elsevhere, lir, Eden said: o '

" I wos not trying to measure the degree of the revrehensible indny of
these deeds; .oll I was saying was that it was not. o war crime in the
gense ~f other erimes thot are being cormitted, and other means would have
to be found for dealing with it, " ‘

" Finally, in reply to & question by Mr, Silverman as to whether the
teims of rcference of the Wer Crimes Cormission should be widened so that
all these matters could be dealt with by exactly the same procedure, ldr,
Eden said:

" No, Sir. We really have given some thought to this, I cannot
agree with my Hon,Fricld about widening the werk of the War Crimes
Commission; they have a very definite and circumsceribed task, I agree,
however, about the offensiveness of these crimes; all I say is, that
they must be handled in some other way, "

In the House of Cormens on 3lst Januory 1945, the then ilinister of
Stute, Mr. Richard Low stoted, in reply to a question:

" Crimes ‘committed by Gormans against Cermans are in a different
category from wer crimes and cannect be dealt with under the samé procedure,
But in spite of this, I can assurc my hon, Friend that His Mo jesty's
Government will do their utmost to cnsure that these.crimes do nct g5
unpunished, T+ is the desire of His Mo jesty's Governient that the
authorities in post-war Germany shall mete out to the perpetrators of
these crimes the punishments which they deserve,

" The authoritics to which I refer nre the authorities who will be
in control in Cermany when the war comes to an end. I think I can
leave it to my hon., and learned Friend to imagdne who those authoritics

will be, "
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5 In view of the ‘quotations frem Commigsion documents, rccormendations
from gemi-official bodics like the' London International Asserbly and from
the quoted officinl stateients of spokésmen of the Pritish and .rerican
Governments, it is not difficult to conclude that Art, 6(c) of the Charter
of the International Military Tribunal and its corollarics, particularly
Law, No,10, are thc outcome' of the dcliberations of this Commission, and
similar discussions in other quarters,

A

‘IV,. Crimes qpaihgt'ﬂumﬁnity in rccent basic dodumentg&

The following documents contain provisions regarding crimes against
hunanity; : . T

1) the Charter of the (Buropcan) International Military Tribunal,

2) Contrel Council Law No,10,

3) thc’Chartgr;of the Inturpntional Military Tribunal for the Far East.

» Tt may be nofed, in this conncetion that the Austrian "Constitutional

Aet concerning War Crimcs ond other National Socialist Misdeeds", which

was cnacted on 26th June, 1945, i,e. before the conclusion of the Four-
Power Apreement dated 8th .ugust 1945, contains, in section 1 (2) a penal

sanction for "acts rcpugnant to ‘the natural principles of humanity against

other perscng:"_(i.e, othcr than enery conbatonts and civilianm populations
of occupied territories,) :

1) The Definition of Crincs cpainst humanity in the Charter of the

(kurecpean) International idilitary Tribunal,

(A) Art.6, of the Charter annexcd to thc Four-Power lgreement of 8th
jugust 1945 provides that the Internctiomal Military Tribunal shall have
the pewer to try and punish persons who, acting in the interests of the
Eurcpean /xis countries, whethor es individuels or as menbers of
orpcnisations, cormitted any of the following crimes:

(a) erimes ayainst peacc e
(b) war crirmcs .....

(¢) erimes against humanity, namely, rurder, cxtcrmination,
enslavenment, depertation and-other inhumane acts.committed
agaelnst any civilian population, before or during the war;
or persecutions on pelitical, racial or rcligious grounds
in execution of er in connection with any crime within the

' Jurisdiction of the Tribunal, whether or not in violation
of the domestic law of the country where perpetrated.

From the text the following can be gathered:

(a) in order to fzll under irt.6 (e) a crime must have been
comittcd by persons ncting in the interests of the European
Axis countries;

(b) it is irrelevant whether the erime wns conmitted by an
individual as such er by a pcrson as r member ofian
orgenisntion; :

therc are two types of crimes against hunanitye

erinmes of the "rurder-type", noacly, surder; cxtedmination,
enslavement, deportation and other inhumans acts, and -

&
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(d) TIn the casc of the former, i,c. the nore serious type, tho
Charter provides thot thoy must hive been curmitted agninst
any eivilinn population, Thisz means that (1) crimes

cormitted apninst military cre outvside the scopc of

the provisicn; (2) sinfle and iselnted rots cormitted

.!n- ThREE
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arreinst individuals arc ~lso outsidc the scope, The
wording "eivilian pupulation" elearly indicates that a
larger body of victinms.is visualised, (3) The nationality
oft the eivilian populotion affgeted is irrelevant, (zrg,
"any" eivilinn nopulation). “he tcrn, therefore, includes
crircs beth ncainst allicd and acainet eseny nationnls,

48 for as allicd eivilian ponulations are the vietims, the
orime falls both under «rt.6 (b) nnd :rt.6 (o).

AT S ST
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It is irrclevant whether a erime of the "rurder type" has
becn corviitted before or during the war,

Xyt vy

ord to "perscoutions", the Charter provides that,
- orovision, two conditions rust
corplicd ) the versecution must have been
corniitted on politiccl, raecial or reliprious prounds, and
(2) in cxeeutionof, or in connection with sny crire within
the jurisdiction of the tribunal.

e

T s

The word "persceutions" covers activities which are less
prave thon turder, cxternination, enslavercnt, deportation
and other inhumane acts, Pergcecutions are distinguished
Irom these more serious types of crimes ageinst humanity
in that they f2ll under the provision only if' they were
cormiitted on certoin grounds (politieal, racial or
rcligious) and in execution of or in conncetion with
glthtr a erime apainst peace, or o war crime in the narrowver
o erire against humeni of the rurder type,

wraph of .rt.6, provides that leaders,
instigaters 2nd accomplices participating in
lation or enccution »f & comon plan or conspiracy
N fore ainys erines (which inelude
"erivcs ag: ; huranity",) are rcsponsible for £11 acts
performed by 1 snons in execution of such nlan,
B this provision stipulating the vieariecus liability of
leaders, orranisers tc. , it oen be cathered that the
i ] i are resoonsible for acta performed
wt the responsibi-
to be inplic
bl }
nd this provisicn

reaponsible

ontrol Council Law Ms,10,
te, No.5, p.46) which was passcd

to the London lLrreemnent of

for the question whether there
at humanity, it is irrclovant
i in violantion of the

"n ".T_ SV e fhy

by th
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is no defence to a charpe for o erime against humanity, It
is submitted that this is only one application of the gencral
rulc permcating the modern law of war crimes that superior
order is no dofence, if the order is illegal, irt.6 (c) of
the Charter provides in effect that superior order is no
defence cven in cases where the illegal order or, for that
matter, the illegal permission is given in the form of a
rmunicipal enactment, Here the Charter cxpressly lays down
the supremacy ol Intcrnational law over municipal law,

2)  The definition of Crimes apeinst Humanity in the Control Council
Law Os 102, _ -

The assurption made above (1(h)) about the criminal liability not only
of the planners and instigators, but also of the actual pervetrators, is
borne out by ..rt,II(1)(c) of the Control Council Law No,10, ~
| —-—

In Law No,10, the definition of crimes against humanity which is,
Toughly, taken from the Charter of the International Military Tribunal, is
preeeded by the words "atrocitics and offences ineluding but not limited
to ..." Horg cxpressly, the perpetration of the individual atrocitics
and offences is declared a punishable offence, The actual text is as
follows: : :

" Lach of the following acts i recognised as a erime:

(&) asusse

w

(B) i

(¢) Crimes against Humanity., atroeitics and offences, including but
not limited to smrder, cxtermination, cnslavement, deportation,
imprisomment, torturc, rapc or othér inhumane acts committed
against any civilian population, or persccutions an pelitical,
racial or religious grounds whether or not in violation of the
dongstic laws of the country wherc perpetrated, "

It will be noted that as for as "persecutions" are concerned, the
second of thc twe conditions contained in the Charter (supra 1(f)5 is’
dropped for the province of the loenl law' as intended for the territory
of Germany,  This mcans thot to be a erime against humanity, within the
neaning 1aw No,10, it is not neccssary that the persccoution was cormitted
in execution of or in conncection with a crime against pcace, a war orime
or a crime ageinst humanity of the murder type,

Thczboﬁe quotcd prevision to the effect that domestic law ie

irrelevent for the question whether or not a crime against humanity has
becen committed applics also under Law Yo,10,

ﬁ) Crincs ainst humanity according to the Charter of the
International 1dlitnry Tribunal f'or the Far East,

:u-t.?. of the Chartur of the International Military Tribunal for the

Fer East \established by Special "roclemntion of Ceneral MacArthur, Supreme
Commander for the /1licd Powers - sec Doe,C,182). is froamed onthe pattern of
srt,6, of the Charter of the (Buropecn) International Militory Tribunal,
The differences arc as followe: The provision that the accused person must
have becn "ceting in the intcrests of the Europcan Axis Countries", does,
of course, not appear in the Far Eastern Charter, The latter speaks of
"Far Eastern war criminals", 3
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which were both decent ond courageous were annihilated, Those which were
deceent and weck were intimidated,", Mr,Justice Jackson went on stating
that the Nazis not only silenced discordant’ voices, they created positive
controls as effective ns their negative ones, Propaganda on o scole
never before known stimuloted the party and party formations with
rermanent enthusiasn, ¥

Mr,Justice Jackson rlsn said: "The fourth count of the indictment is
based on crimes ag-inst humunity, Chicf among these arc mass killings of
countless human beings in cold blood, Does it take these men by surprise
thot rurder is treated cs a orime?..,." '

VI, Sumiary.

The law as 1laid down in the basic documents and as cxplained in he
course of the Nuremberg procecdinge, which is at present in progress, is
copeble of being summorized by the fullowing propositions:

1) "Orimes agaiﬁst humanity" are effences committed aaainét civilian
populations, i

2) Crimes cormitted apgainst corbrtants are outside the scope of the
notion,

3) Crimes against humanity mny consist in violations

either of the laws and customs of war,

or of positive municipal provisions of criminal law,

or of the general principles of oriminnl law as derived
from the ariminal law of nll civilised nations,

Isolated offences do not fall within the notion, 4 greater number'
of victims or a preater nunber of acts of the same pattern is
necessary to constitute a crime apgainst humanity which thereby
beormes a concern of foreign Stetes and, consequently, of
Internatirnel low,

There are two diffcerent types of crimes agninst humanity:

(a) crimes of the urder type, (murder, extermination, enslaverent
deportation and other inhumane %cts), The words "other
inhumane ncts" cover only serious erimes of o character
siziler to rurder, extcrmination, enslavement nand deporta-
tion - eiwden gencris rule of interpretotion;

(b) persccutions, (on political and racicl, in Eurcpe also
religious, grounds,

Crinmcs of the rurder type arc crimes apeinst humanity, if commdtted
by persons acting in the intercst of the European .xis countries or
by "For Eanstern wer criminals',

This condition docs not apely in the iloeal law of Gurmr.mr as laid
dowm by Law No,10 for criminnls other thon rojer wor criminals,

"Persccutions" constitute crires apainst humnity only if perpet-
rated on political and racinl (din ®urope slso religious) growunds,
In the case of the mrjor wor eriminails it is o further conditfon
that "persecutions" be in cxecution of or in eonncction with .any
erime within the jurisdiction of ~n Intcrnational Militery
Tribunsl, (i.e. crimes egodnst peace, violations of the laws and
customs of wnr, crimes against peace of the murder t:ype.)
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The notionnlity of the victins is irrelevant,

It is irrelovant whether o erine of the murder type has been
committed before or during the war,

Though this is not ecxpressly stated as to "persccutions" it is
subnitted that it is also irrelevant whether persccutions have been

corvditted baefore or during the Bt

Not only the riﬁglendcrs, but alse the perpetrators of crimes ageinst
humanity arc eriminally rcsponsible,

It is irrclevant whnethor or not a erime against humanity has been
comnittcd in violation of the lex loei,

« erime agninst hunanity can be cédmitted by enacting lepislation
which orders or permits erireg npainst hunanity, e.p, unjustified
killing, deportations, racinl discrimination, suppression of civil

libcrties, eto)

®
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29th March, 1946,

UNITED NATIONS WAR CRIMES COMMISSION.

COMMITTEE III,

General Propositions defining the term

"erimes against humanity."

(Revised text of the summary of Doe,III/33 embodying
the results of the discussion in the Committee III
meeting of 26th March, 1946,)

b

By Egon Schwelb, Legal Officer,

1) Under the basic documents (Che.r'cer or the International MNilitary
Tibunal annexed to the Four-Power Agreement of 8th August 1945; the Control
Council Law No,10; the Charter of the International Military Tribunal for
the Far East) there are two different types of crimes against humanity:

(a) crimes of the murder type, (murder, extermination, enslavement
deportation and other inhumane acts). ' The words "other
inhumane acts" cover only serious crimes of a character -
similar to rurder, extermination, enslavement and deportation -

eiusdem generis rule of interpretation;

(b) persecutions (on political and racial, in Zurope also
religious, grounds,)

2)  According to the text of the basic documents crines agalnst humanity
may consist in the violition

either of the laws and customs of war,

or of positive municipal provisions of crininal law,

or of the general brinripleg of criminal law as
derived from the criminal law of all civilized
nations,

In a purely scientific system violations of the laws and
customs of war should not be included in the term "crimes
against humanity", which should be restricted to such
offences as do not fall under the term of violations of
the laws and customs of war,

3) Crimes of the murder t pe are crimes ageinst hunmanity, if committed
by persons acting in the interest of the European Axis countries or by
"Far Eastern War Criminals", :

This condition does not apply in the local law of Germany as laid
dovm by Law No,10, for criminals other than major war criminals,

4) Under the terms of the Charters of the Iniernational Military
Tribunals "erimes against huranity" of the rmrder type are offences
cormitted against civilian populations,

Crimes against corbatants are outside the scope of this type of
crime, It is doubtful vhether this restriction also applies to
persecutions,
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Regarding cases falling under the Control Council Law No,10,
it has been argued that this restriction is not applicable,
the emueration contained there being not exhaustive, but
only exerplary, On the other hand, it could bc said also
for Law No.10, that the words "including but not limited te"

_ refer only to the enumeration of types of atrooities and
offences all of which rust be cormitted "against any
civilian population", ;

5) "Persecutions" constitute crimes against humanity only if perpetrated
on political and racial (in Europe also religious) grounds, In the case
of the major war criminels it is a further condition that "persecutions"
be in execution uf or in connection with any crime within the jurisdiction
of an International Military Tribunal.(i,e, crimes against peace,
violations of the laws and'customs of war, crimes against humanity of the
rurder type,)

6) 1Isolated offences do notfll within the notion, Only erimes which O
by either their magnitude and savagery, or by their great nunber, or by
the fact that a similar pattern is epplied at different times and places
endanger the international comrunity or shock the conscience of mankind

warrant the intervention of states other than that on whose territory the

crime has been cormitted. Only crires on such a scale are a concern of
International law,

7) The procedure in cases of crimes against humanity committed on
allied territory and/or against allied citizens must necessarily be dif-
ferent from cases of crimes against humanity cormitted on enemy territory
against non-allied subjecte.

8) It is irrelevant whether a crire of the murder type has been
cormitted before or during the war,

Though this is not expressly statecd as to "persecutions" it is .
submitted that it is also irrelevant whether persecutions have been
cormitted before or during the war,

9) The nationality of the victims is irrelevant,

Note: See note to proposition 2,

10) Not only the ringleaders, but also the perpetrators of crimes against
humanity are eriminally responsible,

11) It is irrelevant whether or not a crime against huranity has been
cormdtted in violation of the lex loei.

12) A orime against humanity can be coimitted by enacting legislation
which orders or permits crires against humanity, e,g, unjustified
killing, deportations, racial discrimination, suppression of civil
liberties, cto,
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UNITED NATIONS ViR CRIMNES COMHISSION

Comaittee III.

_The Czechoslovak Case Nos 2677

(Bressler and others)

Ie On Mareh 19th, 1946, the Czechoslovak National Office submitted to
the United Naticns War Crimes Cormission a charge against Houptmenn Bressler,

Dr. Wohlmann, F. Mayer and Rudolf Brum alleging terrorism and plunder of

gr:.‘wte property, comitted in Septenber, 1939, 2nd later, in London and in
ohenia, '

II. The "Particulars of Alleged Crime" are aos follows;

"The Czenhoslovak citizen, Bedfich Tonzer ovmed the tannery "Hynka
Tonzere Syn" at Zlonice in Bohemia and in Progue. He emigrated to this
country fron Czechoslovakia on 14th irch 1939 and 2lso tried to get his
foanily from Czechoslovakia to this country.

"He got in touch with F, Mayer, Holsterhauserstrasse 62, Essen,
Ruhr, or Berlin, Steglitz, Pesckestrasse 17. Hayer was at that time in
London 2s & German agent and had his office with tha Comnission igency,
Rdge & Co., Ltd., Hanover Square, W.1. [ayer invited ir, ‘Tnzer to o
meeting in the hotel liount Roy2l in London in Septenber 1939, there loyer
introduced to Mr. Tenzer the following persons:

]

Houptron Bressler, = German officer who protended to
?

be o representative of the Reich Protector von
Neurath and & good friend of Stroicher;

Dr. Wohlman, lawyer in Dresden, &nd

Rudolf Brurm, 2 tanner {rom GOrrinye.

"A11 the aecused rade proposals to lir. Tanzer for transferring all
his property in Czechoslovakie to Brurm rnd threatened reprisals ageinst the
members of his family and agninst his general manager and his family in
Czechoslovakia if he would not agree.

"Hauptman Bressler behaved tost cggressively during the negotiations.

11 the secused stressed they were stern Nazi supporters and that
they ployed an irportant part in the Nozi Partye

"Finally, the cccused enforced on lir. Tanzor the signing of an
ogreement draft about teansferring all his property %o Brumm, in which case
the members of his family would be enabled to enigrate from Czechoslovakia
with certain belongings. The accuscd added that the Germin authorities in
Czechoslovakia had to approve the draft ond then the negotiations had to be
finalised. .

"Due to the outbreak of war the.negotiations were not concluded.
They wera, at & later date, renewed in Prague in the obsence of Mr. Tanzer.
Graat pressure vas put on the nenbers of the fanily of Mr. Tenzor in Czeeho-
dlovakia and finally the whole property vas taken over by Rudolf Brumn and
a partner of his, n Sudeten German by namé of Honige

"Brumm 21legedly committed suicide in 1943, but this report does
not appear to be conf'irmed.”
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III, In its meeting held on larch 28th, 1946, Committee I adjourned the
casc, ;

4s far as the alleged offences coimitted after the outbreak of
war in Czechoslovakia are concerncd, the case vas adjourned for furthor
information to be furnished by the National Offica.

A8 far as the proceedings in London in September, 1939, are concerned
the casé was referrcd to Committee ITI to advise whether or not the faots
alleged should be considered as orimes against humanity), and for what reasons.
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4th April, 1946,

UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE III,

Cage of the Alleged Alsatian Deserters,

Additional Ipformation (2)

The following is an excerpt from a minute received by Sir Robert
Craigie from the Foreign Office in regard to the absence of law for the
formal annexation of Alsace-Lorraine by Germany.

" It may be taken as certain that there is no Reich law incorporating
Alsace and Lorraine in the German Reich, There is no trace of such a
law in the standard collections, It is stated in the 1942 and 1943
editions of the Jahrbuch der Weltpolitik, IButsches Auslandswissentschaft-
liches Institut, Berlin, that "formelle Eingliederung" of the newly
agquind Western territery would take place after a victorious end of
the war,

_ " There is no trace of a general conferment of German nationality on
the inhabitants of Alsace and Lorraine, and, as Dr,Schwelb states, the
question was regulated by the Orders of 20 January, 1942 and 23 August,

1942,

" Dr, Schwelb in his paper of 19 March 1946* (page 4, last sentence
of the first full paragraph) says: "The acquisition of German matidnality
was to take effect from the day of joining the Wehrmacht or Waffen SS or
from the recognition as a reliable German, as the case may be". The
German text of the words underlined is "mit dem Tage des Eintritts in die
Wehrmacht eder Waffen SS", It may meke some difference in individual
cases whether "Eintritt" is defined as "the date of receiving call-up
papers", or "date of entry into barracks", "

% Special Ad Hoc Committee‘paper (for the consideration of the case
of the alleged Alsatian Deserters, Additional Inf'om_:a'l:ion.)
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the deliberate murder of hundreds of thousands of innoccent people was
punishable as an international crime, was therefore not taking a revolu-
tionary step because no cne can doubt that these acts were.contrary to
the laws of every civilised nation, An international system which had
no means of preventing such outrages against cormon decency would hardly
be worthy of respect, In cvery federal State the federal government is
given power to intervene in the affairs of the individual Statea when the
local conditions are.such as to endanger the community as a whole, The
same principle rust be applicable to the international commnity if it is
to survive, We rust recognise, however, that in the past this principle
was of doubtful validity in International Law, and that therefore Count
Four is, in a sense, ex post facto in character, But even if this is
granted, this is not a ground on which the count can be criticized,
either from the moral or the juristic standpoint, because the acts
charged in the indictment are so contrary to all cormon decency that no
possible excuse for their performance could be advanced, The obJection
to ex post facto legislation is based on the ground that the actor might,
at the time when he performed the act, have believed that he was entitled
to perform it, but howv could such 2 belief exist in the case of wholosale
murder? To argue that the verpetrators of sach acts should get off scot-
free because at the time when they were cormitted no adequate legal
provision for dealing with then had been devised, is to turn what is a
reasonable principle of justice in fully developed legal systems into an
inflexible rule which would, in these circunstances, be in direct conflict
with thé verv idea of justice on which it itself is based, No such
inflexible course has ever been followed in English law because it has
becen recognised thet on occasions ex pvost facto legislation, although in
principle undesirable, may nevertheless be necessary, If ever there was
an instance in which such a necessity existed, then it can be found in
the concentration camps of Belsen and Dachau,

" If I have been correct in ryy interprctation of the law, then the
result is that the first three counts are in accord not only with the
Charter of the Intcrnational Military Tribunal but also with the

existing Intermational Law, while the fourth count, although based on 2
novel international principle, is in accord with the principles found in
every civilized system of law, " ;

v




In the course of the discussions conterning Doc,C.17%,
(the first report by Cormittee III on the Alsatian

Deserters' case), the question was raised, inter alia,
whether the doctrine of universality of jurisdiction
over war crimes was restricted to Anglo-American -

Jurisprudence, The problem was discussed in paper
ms". No. 18.

The following qwtatiori may serve as a supplement
thereto, ¢

" The fact must also be recognized that kings, and those who possess
rights equal ‘to those kings, have the right of demanding punishments not
only on account of injuries committed against themselves or their subjects
but dso on account of injurdes which do not directly affect them but
excessively violate the law of nature or of nations in regard to any
person whatsoever?, ( Grot:lua,ﬁ Jure Belld Ac Paois Iibri Tres (1612)
Carnegle Translation 1925, p,504). '
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1st May, 1946,

UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE ITI,

General Propositions defining the term

"erimes against humanity",

(The text contained in this paper replaces the
revised text of the summary of Doc,III/33 embodying
the results of the discussion in the Conmittee ITI
meeting of 26th March, 1946, vhich was contained in
Doc,I11/34, The rewdraft appears necessary in view
of the Berlin Protocol of 6th October 1945. (see
Doc, C,193.) )

1) According to the basic dccuments (Charter of the International
Military Tribunal annexed to the Four-Power lgreement of 8th August 1945,
as rectified by the Berlin Protocol of 6th Cctober 1945; the Control
Council Law No,10; the Charter of the International Military Tribunal
for the Far East 5 crimes ageinst huranity may consist in the violation

either of the laws and customs of var,
or of positive rmunicipal provisions of criminal law,
or of the general principles of criminal law as
derived from the criminal law of all
eivilized nations,

: In a purely scientific system violations of the laws and
custdms of war should not be included in the term "crimes
against humanity", which should be restricted to such
offences as do not fall under the. térm of violations of
the laws and customs of war,

2) Under the basic documents there are two different types of crimes
against humanity which, with a few exceptions, are subject to the same
provisions, narely: (T

(a) crimes of the murder type, (mrder, extermination, enslaveuent,
deportation and other inhumanc acts), The words "other
ighumane acts" cover only serious erimes of a character
similar to murder, exterminations, enslavement and deporta-
tion - eiusdem generis rule of interpretation;

(b) persecutions (on political and racial, in Europe also
religious, grounds,)

3) The crimes described in paragraph 6(c) of the Charter of the European
Military Tribunal and in Article 5(0) of the Charter of the International
Military Tribunal for the Far Bast, are crimes against humanity, if
cormitted by persons acting in the intercst of the European /ixis countries
or by "Far Eastern Tar Criminals" as the case may be,

This condition does not apply in the local law of Germany as laid
dovm by Law No,10, for criminals other than major war crininals,
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L) Under the terms of the Charters of the International Military
Tribunals, "ecrimes against humanity" of the rurder type are offences
cormitted against ecivilian populations,

Crimes against combatants are‘outside the scope of this type of crime,
It is doubtful whether this restriction also applies to persecutions,

Note: Regarding cases falling under the Control Council Law No,10, it
has been argued that this restriction is not applicable, the
enuncration contained there being not exhecustive, but only
exemplary, On the other hand, it could be said also for Law
No,10, that tie words "including but not limited to" refer only
to the enumeration of types of atrocities and offences all of
which rust be coamiitted "against any civilian population',

5) "Persecutions" constitute orines against humanity only if perpetrated
on politicel and racial (in Europe also religious) grounds, In the case
of the major war criminals it is a further condition that "persecutions"
be in execution of or in connection with any crime within the jurisdiction
of an International Military Tribunal, (i.e, orimes against peace, viola-
tions of the laws and customs of war, crimes against humanity of the
murder type,)

6) Isolated offences do not fall within the notion, Only crimes which
by either their magnitude and savagery, or by their great nunber, or by
the fact that a similar'pattern is applied at different times and places
endarger the international commnity or shock the conscience of mankind
warrant the intervention of states other than that on whose territory the
crime has been cormitted, Only crirmes on such a scale are a concern of
International law,

5 b The procedure in cases of crimes against humanity cormitted on allied

territory and/or agoinst allied citizens must necessarily be different from
cases of crimes against humanity committed on e¢nemy territory against non-

allied subjects, ; .

8) It is irrelevant whether a crime of the rurder type has been
committed before or during the war,

Though this is not expressly stated as to "persecutions", it is
subnitted that it is also irrclevant whether persecutions have been
committed before or during the war,

'9)  The nationality of the vietims is irrelevant,

Note: See note to proposition 1,

10) Not only the ringleaders, but also the Iﬁerpetrhtors of crimes
against humanity are criminally responsible,

11) It is irrelevant whether or not a crime against humanity has been
committed in vioclation of the lex loci,

12) A crime against humanity can be committed by enacting legislation
which orders or permits crimes against humanity, e.g. unjustified killing,
deportationa, racial discrimination, suppression of civil liberties, étc,




II1/40,
Lth May, 1946,

UNITED NATICONS WAR CRIMES COMMISSION,

COMMITTEE III,

Paragraphs IV to IX of the Draft Report on the Alsatian Deserters' Case,

Proposals by the Acting Chairman of Committec III.(Dr.Mayr-Harting,)

Note: Below there is reproduced, in Part I, a letter
from Dr, Mayr-Harting to the Secretary of
Committee IIT, dated 2nd liay 1946, and, in
Part II, the text of naragraphs IV to IX of
Doc,C,174(C) as it will read when Dn, Mayr-
Harting's proposals are adopted by Committee
IIT and eventually by the special Ad Hoc
Committee and by the Commission,

Letter from Dr, Mayr-larting to the Secrctary

to Committee III, dated 2nd lay 1946,

"Dear Dr. Schwelb,

" At the meeting of Committee III on the 9th April, 1946, I tcok it
upon myself to redraft Sections IV to VI of Report C,174 as amended by
Document C,174(C) (Articles IV to IX,) on the basis of the discussion held
by the Committee, ;
7 Given below are the proposed altecrations which I should be glad if
you would circulate amongst the members of the Committee,

"Article IV,8 1, line 3: substitute the words “French nationals from
Alsace" by the words " inhabitants of Alsace",

"Lines 4 and 5: substitute the words "that inhabitants of Alsace=Lorraine"
by "those inhabitants of Alsace-Lorraine",

"After Section IV,B 1, insert: "The Commission examined, in the first
instance, whether Alsace-Lorraine vams, contrary to International Law,
annuxed by Germany after its cccupation in 1940,

" As there existed no Reich Law incorpeorating Alsace-Lorraine in the
Germah Reich and there was no general conferment of German nution&ll?y
on the inhsbitants of Alsace-Lorraine, the Commission is of the opinion
that not even from the German Law could anything be gathered Justifying
the assumption that Alsace-Lorraine formed purt f the German Redch,

" The Commission does mot intend to prejudice the International
Military Tribunal at Muremberg which will have to consider this question
(compare Indictment Count I & J) nor any findings of French Courts, It
believes, however, that it is at present possible to avoid going into the
matter if the sentences mentioned in the letter of the French National
Office are to be considercd wer crimes on the part of the judges, even
if Alsace-Lorraine was illegally annexed, that is, wes part of the

German Reich according to German Law, "

"Section IV,B 2, line 1, declete the words: "In this conncction,"
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In considering the action of poersons excerecising jurisdiction over the
inhcbitonts of an occupied territory, the Cormission considers it to be
deeisive whether the trial of gn accused by a particular court deprived him
of the protection to which he was entitled under the Law of Nations, i,e.,

(a) whether a4 given Jjudiecial action flouted the specifie
prohibition of a conventional or customary provision of
International law, c.ge the Hague Rogulations, or woa,

(b) in digsrcgard of those fundamental principles of human
Justice accepted by civilised peoples,
The action of & court which results in the illegal
condemnation, seizurc or destruction of property should
not proteet a judge bucause homage has been paid to
lepal forms.

In all cases the substance of the action taken must be serutinized
to determine its propricty under the Law of Nations, The action of
judicial authoritics in this respeet is on no differcnt plane from that
of militarv or executive autheritics, :

VI,

If the trials of the allepged deserters of French national ity were
conducted in disrcgard of thosc fundamental principles of human justice
vwhich have been accepted by civilized peoples, if, e.g., the accuscd were
denied the right to introducc evidence or to present witnesses or if
principles ropugnant to the modern practices of civilized nations were
applicd, outrageous penslties inflicted and the like, then the criminal
responsibility of the Gerimen militery judges could not be in doubt,

The Commission is he opinion that the military judges should not
vscape personal responsibility even in such coses wherc homage has becn
done to legol forms, Even where the trial was conducted properly it must
be cxfmined whether the | ial action, although formally correct,

speeific rule of International <Law,

VII,

In the present case, positive provisions of the Haguc R:gulations
and generally recegnised rules of customary law have been violated by the
judiciel action in question,

Undcr frt,23 of the Hague Regulations a belligerent is forbidden to
eormel the subjects of the hostile party to take part in the operationd

of war directed against their own country, Art,52 prohibits the
rcquisition of services involving the inhabitants in the obligaticn to
take part in militsry oncrations ¢ geinst their own country,

The alleged deserters, who were tried by the German military
Jjudges, had been enlisted into tho Gormen crmy in flagrant violations of
these provisions, The death scntences passed on these alleged deserters
were substantially nothing but the cnforcement of the continuation of
this flagrantly illegel positicn, They also asounted to causing the
decth of the alleged descrters without justifieation,

It follows frem what has buen sald that the death sentences, ceven
if not arrived nt in the course of an cutrageous procedure, flouted
the quoted provisions of conventionzl and customary International Law,

VIII,

The fact thet #he illegal c.ll-up f inhabitunts of Alsace-Lorrainc
who werc congidercd as Freneh citizens even cccording to German Law,
at the time of their call-up from Alsace-Lorraine into the German arny
had been ordered by the leaders of the Germon Nazid Government docg not
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frce the military judges from responsibility because superior order is
no defence if the order is illegal,

IX. .

It will, of course, be a matter for the prosccuting authorities to
decide in cvery individual casc whether the circugstances are such that
they are likely to lcad to a verdict of guilty against the judge and it
will be a matter for the court considering the guilt of each individual
Judge, to have regari, if it thinks fit, in mitigation of punishment, to
the fact that the German judges were acting under superior orders, namely
orders from their Government, Thore will certainly be cases where the
Juége may successfully plead that he acted under duress or under a mistake
of fact, but this is for the court to consider and not for the United
Nations War Crimes Commission who is called upon to express its.opinion
whether or not prima facie a war corime has been committed,

Such. a plea will hardly be open to the judges in cases where, instead
of considering the fact that the alleged descrters became Cerman soldiers
against their will as an extenuating circumstance, they judged the cases
with particular severity.
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10th siay, 1946,

UNITED N.TIONS WAR CRIMES —COMMISSION,

Sccond Report by Committee III

on_the question of the criminality of German Officers

who sentenced French Nationzals from .lsace-Lorraine

to_death as alleged deserters,

In its peeting held on 7th May 1946, Committee ITI
unanimously adopted the following re-draft of its
report C,174.

In a letter from the Director of the French Enery VWar Crimes Research
Office to the French representative on the United Nations "ar Crimes
Commission, the wish has been expressed that the matter dealt with in
that letter should be cxamined by the United Nations War Crimes Commission
and a statement of principle sought, The letter is concerned with war
crimes committed in Czechoslovakia, The opinion has been expressed by
a French authority that the Czechoslovak Government is competent to deal

with the case, In the letter from the Director of the Enemy War
Crimes Research Office, this view is dissented from and it is stated that
the French Office is competent, the victims being French nationals from
Alsace-Lorraine, '

. The problem of substantive law involved is that of French citizens
from slsace-Lorraine cnlisted in the German irmy by foree who then
deserted, were sentenced as deserters and shot under a sentence, It is
stated in the letter that the responsibility for the enlisting into the
German Army in disregard of International Law of French nationals from
Alsace-Lorraine belongs to the lecaders of the ex-Reich, to the menbers
of the General Staff and to the Gauleiter of /Alsace-Lorraine, Wagner,
The question is put to what extent thc members of the Germen Military
Courts are responsible who acted as regular judges and awarded sentences
as provided by the German Military Code in cases of a soldier deserting

_from thc German Army, even if the deserter were an Alsatian,

The French document further states that, in judging the responsibi-
lity of the officers and men.of whom these courts were composed, the
fact nust be borne in mind that they could not be ignorant of the
Alsatian origin of the accused, The enlistment of these men in
disrcgard of Intérnational Law, a fact which must certainly have been
pointed out by the defence, should have secured to the accused a high
measure of extenuating ciroumstonces. It seems, however, that the
German military courts Jjudged the cascs of ilsatian deserters with
particular severity, -










IX. The fact that the illegal call-up of Frenoh nationals trom Alsace~
+ Lorraine into the German army had been ordered by the lcaders of the German
Nazi Government does not free the military judges from responsibility
because superior order is no defence if the order is illegal,

It will, of .course, be a matter for the prosecuting authorities to
decide in every individual case whether the circumstances arc such that
they are likely to lead to a verdict of guilty against the judge and it
will be a matter for the court considering the guilt of each individual
Judge to have regard, if it thinks fit, in mitigation of punishment, to
the fact that the German judges were acting under supdor orders, namely
orders from their Government, There will certainly be cases where the
Judge may successfully plead that he acted under duress or under a mis-
take of fact, but this is for the court to consider and not for the
United Nations War Crimes Commission who is called upon to express its
opinion whether or not, prima facie, a war orime has been committed,

Such a plea will hardly be open to the judges in cases where,
instead of considering the fact that the alleged deserters became German
soldiers against their will as an extenuating circumstance, they judged
the cases with particular severity, :




1I1/42,
17th May, 1946,

UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE III,

General ropositions defining the term "Crimes apainst Humanity"

under the Charters of the International Eilitary Tribunals and

the Control Council ILaw No, 10,

Re-drafted according to the decision of the meeting of Committee III
held on l4th May 1946, (Minutes No.10/46.)

Note: The following text, excepting paragraphs 3 and 6,
as been agreed upon by Committee 1II, With
regard to paragraphs 3 and 6, the Secretary to
Committee IIT hae been charged with re-drafting
them, having regard to the discussion in Committee,

The following texts of paragraphs 3 and 6 are,
therefore, only tentative,

According to the basic documents(Charter of the International
Military Tribunal annexed to the Four-Power Agreement of 8th August 1945
as rectified by the Berlin Protocol of 6th October 1945; the Control
Council Law No,10; the Charter of the International Military Tribunal
for the Far.East,s cerimes against humanity may consist in the violation

either of the laws and customs of war,(‘)

vr of positive municipal provisions of criminal law,

or of the general principles of criminal law as '
derived from the criminal law of all civilized
nations,

Under the basic documents there are two different types of crimes
against humanity which, with a few exceptions, are subject to the same
provisions, namely:

(a) erimes of the murder type, (murder, extermination, enslavement,
deportation and other inhumane acts), The words "other
inhumane acts" may be held to cover only serious crimes of a
character similar to murder, extermination, enslavement and
depnrtation - eiusdem generis rule of interpretation;

(b) persecutions (on pulitical and racial, under the Charter of
8th August 1945, also religious, grounds,)

It might be argued that in a purely scientific system violations
of the laws and custams of war should not be included in the

term "crimes against humanity", which should be restricted to such
offences as dc not fall under the term of violations of the laws
ard customs of war,
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The Charter of the Furopean International Military Tribunal (Art.6.)
and the Charter of the International #jlitary Tribunal for the Far Rast
(Art,5.) start from the basic assumption that the major war criminals
committed crimes against humanity acting in the interest of the Eurcpean
Axis Countries, or in the interest of the Japanese war effort ("Far
Eastern War Criminals"), as the case may be,

- This, acsumption is not expressed in the local law of Germany, as laid
down by the Control Council Law No,10 for criminals other than major war
oriminals, _ . Sl

The formulation of this. paragraphias adjourned, For the previous
text, see Doc,III/39, ‘

"Persccutions" constitute orimes against humanity only if perpetrated
on political and racial (under the European Charter also religious
grounds, In the case of the major var criminals it is a further condition
that "persecutions" be in execution of or in connection with any crime
within the jurisdiction of an Intermational Military Tribunal, (i,e, crimes “w
against peace, violations of the laws and customs of war, crimes against
humanity of the murder tvpe,) ; "

Isolated offences do not fall within the notion, B8 a rule systematic
mass action, particularly if it can be shown' tu be authoritative, will be
necessary to transform a common crime, punishable merely under municipal
law, into a urime against humanity becoming also the concern of international
law, Only crimes which either by their magnitude and savagery or by their
great number or by the fact that a similar pattern is applied at dfferent
times and places, endanger the international community or shuck the
conscience of mankind, warrant intervention of states other than that on
whose territory the crime has been committed, or whose subjects have
become their victims,

It is irrelevant whether a crime against humanit'y! has been committed
before or during the war, ;

The nationality of the victims is irrelevant, . . . . &y

Not only the ringldaders, but also the actual perpetrators of crimes
against humanity are criminally responsible,

It is irrelevant whether or not a crime against humanity hes been
cermitted in violation of the lex loci,

A crime against humanity can be committed by enacting legislation
which orders or permits crimes against humanity, e,g. unjustified killieg,
deportations, raciel discrimination) suppression of civil liberties, ete,
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26th June, 1946,

UNITED NATIONS WAR CRIMES COMMISSION,
COMMITTEE III,

;nf‘ozmtion on the Trial Reports which

will be available for inclusion in the
first volume of the annotated aunmrieg:_

By the Secretary to Cormittee III,

The following is a list of surmaries of trials vhich either are
ready now or will be ready soon, From this list, the reports to be
inserted inte first volume will have to be chosen, In case the
-summaxrdes of the trials mentioned below should exceed the space
available in the first volume, (120-140 pages), some will have to be
left over for the second volume, This will probably apply to the
Hadamar trial (below, No,4,) the full transcript of which has not
yet been received by the Commi.ssion,

It is submitted that owing to their length, the summaries of the
big concentration camp trials, among the first particularly Belsen
and Dachau, will have to be published in the second or third volume,

1, The "Peleus" trial, (Doc,C,199).

2, The American trial .against Ceneral Dostler, (See Trial and
Law Reports Serics No,14,) The final text will contain a
more elaborate description of the facts and of the course
of the proceedings,

The "Almelo Case", (Trial and Law Reports Scries No,18,)
Trial for the killing of one British Pilot Officer and one
Dutch civilian.by a British Military Court containing a
Dutch and a Canadian officer as members,

The "Hadamar" trial, (Trial and Law Reports Series Nos, 8
and 17.) In this case the Secretariat of the Commisaion
has not yet received the full transcript, The Trial amd
Law Reports Series Nos., 8 and 17 are based on information
made available by the United States Commissioner,

Trial against Lt., Gerhart Grumpelt by a British Military
Court for the scuttling of two German submarines after

surrender. (See Doc,C,204, II, 10). (In preparation,)

The American trial against Rear Admiral Nisuke Masuda and
4 others., (See Doc,C.204, IV, No.,27-J, at page 20,)
(In preparation,)

Trial against Karl Amberger by a British Military Court,
(Trial and Law Reports Series No.19.) (Killing of a
Brisoner of ¥War when allegedly attempting to escape,)

Trial against Erich Heyer and 6 others for the lynching of
British prisoncrs of war at Essen,(Trial and Law Reports

Series No,12,)

Trial against Bruno Tesch and 2 others by a British Military
Court for the ply of poison gas for the 5,8, (See Doc,
C,204, II, No,34). (In preparation,)
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26th Jupe, 1946,

UNITED NATIONS WAR CRIMES COMMISSION,
COMMITTEE IIT,

H.M, Stationery Office,
Conditions of Publication on Agenocy Terms,

(1) The oost of production of Agency publications will be recovered by
the Stationery Office from the originating departments on the basis of
the cost to the Stationery Office plus the usual allowance for
Stationery Office departmental expenses. (1247),

(2) The price and number of copics to be printed will be approved by
the originating department, and any final decision as to format will
rest with that department,

(3) Credit will be given anmually to the originating department for
copies sold, and for issues for official purposes (other than those
under (4) below) at face value less an allowance of 33-1/3% for
discounts and publishing expenses,

(4) Credit will not be given for copics:=

(1) supplied in bulk to the order of the originating
department at the time of printing,

(ii) aistributed to the British Muscum and other Libraries
under the Copyright Act 1911,

(11i) distributed for International Exchange at the request
of the originating department or under the general
arrangements for the International Exchange of Official
publications,

(iv) aistributed for publicity and review purposes,

(v) supplied to Members of Parliament with the agreement
of the originating Department,

SS) Copies required by the originating department from time to time
other than copies taken in bulk on publication) will te ocbtained on
demand from the Sale Office, Cornwall House, S.E,l1. These will be
invoiced at face value less 25% and credited in bulk in The Agency
Account (in common with other issues) at face value less 33-1/3%,

(6) The transfer to the originating department of sums due under
agency arrangements will be effected annually and will be accompanied
by a statement showing the financial position of each publication and
the transactions affecting that publication during the calendar year
involved,

(7) The Stationery Office will as soon as possible after the 3lst
December of the second complete calondar year following publication
submit to the originating department proposals for (a) the purchase
by the Stationery Office if nccessary of the whole or part of the
remaining stocks at a price to be agrecd, and (b) the wasting of any
copies which are regarded as obsclcte the final stocks remaining to
be retained as Stationery Office property in respect of which no
further financial statemcnts will be rendered,
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1st July, 1946.

UNITED NATIONS WAR CRIMES COMMISSION

COMMITTEE III

The Yugoslav case No, 3296 referred
to Conmittee IIL

I, On 19th June, 1946, the Yugoslav State Commission
submitted to the Commission a charge against Prince
Valerie BORGHESE and three others for orimes committed

between 1943 and 1946 in the Julian March,
The accused are charged with:-

"T, Murder and Massacres, Systematic Terrorism
III, Torture of civilians,

XIII. Pillage
XXIX, Ill-treatment of wounded and Prisoners of War.

Violations of Articles 4, 21, 23(b) and (o),
46 and 47 of the Hague Regulations, 1907, and Article
13 of the Yugoslav Military Courts Act, 194k."

The short statement of facts is as
follows:-

"From 1943-45, units of the X ("diecima") Flottie
glia MASS, under the command of Prince BORGHESE,
which collaborated with the Cermans after the
Ttalian Capitulation, committed numerous crimes

in the JULIAN MARCH against the Slovene population.™

The particulars of the alleged crimes are
given as follows:-

"After the Italian capitulation in 1943, the X
Flottiglia MAS, under the command of Prince Valerio
BORGHESE, was the first Italian unit to join the
Germans and collaborate with them, With HQ at
CONEGLIANO (Treviso), the X Flottiglia MAS recruited
volunteers and formed different land forces of
battalion strength; they were stationed in the JULIAN
MARCH and terrorised the civilian population,

The following crimes were committed against
the Slovene people hecsnse of their race and the

to Page 2
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fact that thcy werc not fascist:-

1, In Decenber, 1944, the Military Chaplain
AGAZZI, who was a fanatical fascist, denounced
Franc HOCEVAR, a Slovene schoolmaster and a
gifted author and intcllectual, AGAZZI was well
aware that the Italianisation of the JULIAN MARCH
was impossible so long as Slovenc intelligenzia
existed, 6n AGAZZI's denunciation, HOCEVAR was
arrested at CORICA on December 21, 1944, on the
orders of Prince BORCHESE and the following day
he was sentenced to death, Sentence of death
was not carried out at GORICA because of different
interventions on HOCEVAR's behalf, He was taken
to the HQ of the X MASS at CONEGCLIANO where Prince
BORGHESE had him shot on January 3, 1945.

25 On Decenmber 28, 1944, on Prince BORGHESE's
orders, troops of the X MASS, in a terror raid,
pillaged the proporty of threc people in the
village of SREDNJI LOKOVEC,

L On Decermber 29, 1944, a unit of the X MASS
beat and tortured a man at KANAL, threatened him
with death, and looted his belongings.

L., On January 16, 1945, a unit of the X MAS
from St PETER, undcr the command of Umberto
BERTOSI, arrested Marjan MAVRIC and deported him
to a Concentration Camp in Germany.

On January 24, 1945, they killed Kamilo
STEPANCIC while on his way home.

He In January, 1945, a unit of the X MAS at
OSLAVJE lootcd the property of four men taking
away their bicycles, pigs, cows, etc.

6. In February, 1945, X MAS soldiers pillaged
the property of a man at ROCINJE,

Te On March 3, 1945, X MAS troops from GORICA
looted the Slovene Catholic vicarage at MEDANA,

8. On Januery 2, 1945, soldiers of the "X MAS"
at FULMINE, arrcsted near SOLKAN, a commander

of the Partisan brigade and took him to the

house of Countess NORDIS where he was tied to

the stoircase for two days, beaten and tortured.
On the orders of Captain FELICIANO he was taken
out at 5 p.m. to the River SCCA (Isonzo) and shot

without trial."

It is added that the above particulars were
given to th. fugoslav bint Coumission by reliable
witnessoe

¥o Page 3.




II. The casc was considered by Committee I
on 27th June, 1946 (Minutes No,64),  The decision
of Committee I was recorded as follows:=-

"As this case alleges crimes against humanity
(the crimes were committed by Italians against
Italians of Yugoslav origin in Italy), it was
decided to refer the case to Committee III
for its opinion as to whether or not the
alleged orimes should be considered as crimes
against humanity and for what reasons,"




TIT/46,
4th July,1946.
UNITED NATIONS VAR ORDES COMMISSTON

COMMITTEE ILI

DRAPT LAW REPORTS TO BE DISCUSSED IN

(Cases 1 to 8 )

The Secretary to Committee III
suggests that the papers dealt with
below should now be examined by the
Committee as a further stage in the
preparation of Volume 1 of the English
edition of the proposéd publication of
Law Reports (in the discussicmsof the
Commission hitherto known as "annotated
surmaries”, )

The attention of the Committee is
drawn to the fact that most of the
papers were préparod primarily for in-
ternal purposes of the Commission, at
a time when the shape of the Cammission's
publications had not beon established
and before the sample report (Peleus,
C,199) had been discussed. The eventual
publication would be considerably delayed,
if all the papers dealt with below and
in Doc, III/43 would now have to be re=-
typed and duplicated and after discuss=
ion by the Committee to be again re=-
typed and duplicated.

The alterations, proposed in the
individual papers are therefore broadly
outlined, and it is proposed that a
final draft will be circulated when the
papers will have been generally dise
cussed by the Committee.

CASE NO, 1.
THE "PELEUS" TRIAL,

An amended text of this report will be circulated as
gsoon as this is technically possible., The Secretary to Committee
IIX proposgs that the consideration of the Peleus Case be post-
poned until.thene

CASE NO, 2.

THE DOSTLER CASE.
(Tal & Law Reports Series No,- 14).

The following modifications of Trial and Law Reports
Series No., 14 will be proposed,
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In Port A

1) Generally, the faots and the course of the proceedings will
be desoribed more elaborately,

2) 1In para, I (2) the referonce to Misc, No, 16 will be deleted
and replaced by either a short reproduction of the the relevant
provisions or by a reference to a "glossary" or ‘general intro-
duction"into the law governing /merican Military Commissions in
tho Mediterranean Theatre of operations,

3) 1In para, IV (a) the main provisions of the Filhrerbefehl will
be sumarized; part C. of the paper will be omitted.

In B

1) Paragraph I on page 3 will be preceded either by a general
outline of the United States Law as to Military Commissionsor by
a reference to the proposed "glossary",

2) Paragraph (2) on page 6 will be re-worded to amit the ex=
pression of subjective opinions and relegating the quotation
from LauterpachtSand article to a foot-note.

3) Paregraph (3) on pp. 6=7 will ba shortened by a reference
to the discussion of the same problem in the Polowg report,.

Part C, of the paper
will be omitted.
NO. 3.

THE AIMELO C
(Trial & Law Reports 'ﬂgugsea No., 18).

InPort B, (p,7)

1) 1 8 of Jurisdiction and

m.gges
Reference will be made to ttty"gloasary" and all
general statements will be omitted.

2) Paregraph II (Jurisdiction of the Court in Intermational
Lew). The Seoretariat will ask the Committee for guidance as
to whethor these problems shall be dealt with in the report,

3) 4bid. p.8, References to C,199 will be replaced by ref-
erences to "Case 1" and to the glossary,

CASE NO, L,

(Trial & Inw-ﬁ'epo%sg gries 0817 and 8)

1) As has boen stated in Doc, ITII/L43 the Commission has not
reoceived a full transcript of the proceedings.

A decision will therefore be sought on the gquestion whether
o report on the lines of Trial and Law Reports Serios No, 17
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(inocorporating the basic facts contained in No. 8) should be
insexrted in the first Volume.

2)  In ocase this question should be answered in the
affirmative part 11, of the paper (p.5) will be preceded ty
a reference to the proposed glossary.

3)  Guidance will be sought on the question whether consider-
ations concerning the jurisdiction in International Law should
remain in the report (paras 2 on page 6).

CASE NOeSe

THE SCUTTLED U mgs CASE

The consideration of this case must be postponed
until the draft is availables

CASE NO. 6.
(Mapuds!

Will be oirculated shortly.
C mo [ ]

THE CASE OF KARL AMBERGER
(Irial & Law Reports Series No.19)

1)  The question whether every report should be preceded
by a list of contents will have to be decided uniformly for
the whole publication.

2) On pages 5 and 7 respectively the order of notes on
substantive law and on adjeotive law will have to be either
reversed or there will have to be uniformly, throughout the
publication, a re-arrangement to the effcot that questions
of substantive law should be dealt with before questions of
procedures

3)  Guidance will be sought on the question whether it is
necgssary to deal with the question of individual
responsibility for violations of Internmational Conventions

(ppe5/6)e

'4) A re~-wording of the paragraph beginning with "A
deolaration of this nature could only be reoonciled eseee"

will be proposed. :

5)  Most of paragraph 2 (Questions of Procedure) (ppe 7 = 10)
will be transferred to the proposed "glossary". Paragraphs

(o) on page 9 and (o) on page 10 should however be retained
for the greater part, as they apply to the particular
ocircumstances of the cases

CASE NO«8s

THE HEYER CASE; LYNCHING OF BRITISH AIRMEN IN ESSEN
i;['__;ti' and Low Reports Series No.12)

1) A re-arrangement of this paper will be proposed in order to
bring it outwardly in line with the scheme of Dooe Cel99.
(Division into "faots" and "note").

2)  The note to paragraph V11l (ps 3, top) will be re=written
and relegated to a foot-note.
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CASE N0, 2,

Sinoe the oirculation of Deo, IFX/43 documents
oontaining information about 47 trials of war orimminals
conducted by French courts have been received from the
Frenoh National 0ffioce,

It 1s therefore suggested to postpone the poison
gas orl;;/agninat Bruno Tesch and two others (Noe 9 of
Docae %3) end to insert the report of a French ocase
in the fi volume instead.

The report on the case of Gauleiter Wagner and
others is being propared by the Seoretariat.
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p%w_x foclie evidence of the responsibility of each member
of that unit or group for that crime. In any such case
all or any members of any such unit or group may be charged
and tried jointly in respect of any such war orime and no
application by any of them to be tried separately shall be
allowed by the Oourt".

Pl__mishmen! of War Orimes.

o
The punishment of/war orime consists in any one or more
of the followingi=

1, Death, (either by hanging or shooting);

2¢ Imprisonment for life or for any less termj
3¢ Confiscation;

be A finae

The Court may also order the restitution of money or
property taken or destroyed by the accuseds (Regulation 9),

4ppeal ond Confiymations

No right of appeal in the ordinary sense of that word
exists against the deoision of a military courte The
aoocused may, however, within 48 days give notice of his
intention to submit a petition to the Confirming Officer
against the finding or sentence or bothe The petition
must be submitted within 14 dayse. If it is against the
finding it shall be referred by the Confirming Officer to
the Judge Advooate General or to his deputye The finding
and any sentence vhich the Court had jurlsdiction to pass,
if oconfirmed, are valid, notwithstanding any deviation
from the Regulations or the Rules of Procedure or any
defeot or objection, technical or others An exception
exists only in the case where it appears that a substantial
miscarriage of justice has actually ocourred.

The British Courts of Law in relation to Mjilitary Courts,

Notwithstanding the absence of a right of appeal
Military tribunols are in British law to a great extent
subject to the ocontrol and supervision of the Superior
Civil Courtss This supervision of proceedings conducted
by military tribunals cxercised through the ordinary
courts, takes usually the form of applicationsfor the
so=called prerogative vrits or orders, (writ of Habeas
Corpus, order of gertiorari, mandamus, and Prohibitions)

XIT«The Authority of degisions of Military Courtse

The Military Courts are not superior courts and their
decisions are therefore not endowed with that special
binding authority which Anglo-American law attaches to
judicial decisions as precgdentse Their relevance for
the development of International Law may rather be compared
with the relevance of judicial decisions in countries
vhose legal systems are not based on the Anglo-American
dootrine of stare dg_oia%a. Although the findings and
sentences of British Military Courts trying war criminals
do not lay dovm rules of law in an authoritative way, they
are dealatory of the state of the law and illustrative of
actunl state practices




III/L8,

16th July, 1946,

UNITED NATIONS WAR CRIMES COMMISSION,

C III

Draft Glossary or General Introduction into the
British Law concerning Trials of War Criminals
by Military Courts,

The Judge Advocate General's observations on Document III&Z,

The following observations have been received from
Colonel R,C,Halse, 0.B,E,

As further amendments may be issued to Amy Order 81 of 1945, it
is suggested that the words "as .,.. to 24 of 1946" should be deleted
and the words "with amendments" substituted,

Reference should also be made to the Canadian Order in Council,

2nd paragraph, 10th line,

Delete "after appointed" and add, "but national observers from
all nations interested were invited to attend",

Line 14,
Omit reference in brackets,

Delete and substitute "A Judge Advocate may be deputed to assist
a British Military court by the Judge Advocate General of the Forces
or in default of such deputation may be appointed by the officer
convening the court, The duty of the Judge Advocate is to advise
the court on questions of law and procedure and to ensure that the
accused does not suffer any disadvantage, In fulfilling his duties
he is to maintain an entirely impartial position, The Judge
~dvocate has no voting powers, The members of the court are
Judges of law and fact and consequently the Judge Advocate's advice
.need not be accepted by them",

If no Judge Advocate is appointed the convening officer must
appoint at least one officer having legal qualifications as President
or as member of the court unless, in his opinioné no such officer is

s P

necessary (Rule of Procedure 103 and Regulation aragraph 2 of

Army Order 8l of 1945, as amended, )
The Legal member is entitled to vote.

It is doubtful whether any of the writs referred to in this
paragraph would run in respect of military courts, Certainly no
applicant for a writ of habeas corpus would be successful if he was an
enemy national, K




V. CRIMES

COMMITTEE IIT,

ing.

Proposals by the Seoretary to Committee III
regarding the procedure during the week ending
27th July, 1946.

¥

The fellowing cases to be inserted into the first volume of the
Law Reports were not considered in the meeting held on 10th July
(Minutes No,16/46) and should therefore be examined in the next
meeting of Committee III,

Souttled U-boats case, Cerhart Grumpelt, Trial and
Law Reports Series No,21,

The Masuda case, Trial and Law Revorts Series No,20,

Trial of Robert Wagmer and others. (French case).
Trial and Law Reports Series No,22,

The cases considered by Committee III in its meeting held on.
10th July, and in previous meetings, have now been redrafted
according to the suggestions made during the disoussions and the
new text is being circulated to members in a series headed "Manuscripts
of War Crime Trial Law Reports", Volume I, It is therefore suggested
that final approval should be given to the following reports, as
re-draf'ted:

Case No,1, Peleus,
" 2, Dostler,
" 3, Almelo,
"k, Hadamar,
* g, Amberger,
* 8, Heyer,

3) It is further proposed that the draft glos of the relevant
provisions of British Law (Docs, III/A7 and m/hag should be
examined,

L) Commdttee III should further continue its consideration of the
type of publication proposed by Mr. Hodge,




UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE III,

UESTICN OF SDICTION OF T
UNITED NATIONS WAR CRIMES COMMISSION

OZ" CRIMES COMMITTED IN ETHIOPIA DURING THE ITALIAN-ABYSSINIAN WAR,

(Referred to Committee IIT by the Commission on 19th July, 1946,)

Note by the Secretary to Committee III,

(1) The original terms of reference of the Commission agreed upon at the

-

”

(2)

meeting of the Allied and Dominions representatives, held at the Foreign
Office, London, on 20th October, 1943, provided that the Commission should
serve two primary purposes:- '

(i) It should investigate and record the evidence of war
crimes, identiflying where possible the individuals
responsible,

(ii) It should revort to the Governments concerned cases
in which it appeared that adequate evidence might be
expected to be forthcoming, -

The Lord Chancellor (Lord Simon) proposed that the meeting should take
a decision to set up the Commission forthwith but that the question of the
possible expansion of the scope of these investigations and functions should
be reserved for future consideration, This was unanimously agreed.

During the debate preceeding this decision, the Chinese Ambassador
said that, while his govermnment were in full agreement with the proposal
to establish the Commission, they wished to make it clear that they
rescoved the right after the Commission has been set up to raise the
question of the period of time which its investigations should cover in

so far as war crimes committed in China were concerned, In this
connection Dr,Wellington Koo pointed out that China had suffered the
oonsequences of enemy invasion for a longer period than the other
Governments represented at the meeting, The meeting took note of this

statement,

From the terms of reference, in connection with the statement by the
Chinese Ambassador, which was taken note of, it appears that although the
Covernments who set up the Commission had, no doubt, in their minds orimes
committed during the war, which was then raging, no @ ss limitation to
the effect that crimes committed prior to the beginning the second
World War should be excluded from the Commission's jurisdiction was made,

The question appears to be still gen for decision by the members of

the Conmission,
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(3)  With regard to Italinn crimeo commdttod in Ethiopia in 1935/1936,
two questions therefore arise: :

(a) Are the terms of reference of the Commission to be construed
to the effect that they only cover war orimes committed
during the war which was raging in 1943, the Second World
Wr, or are the terms of reference of the Commission not so
restricted?

In case the terms of reference are restricted to war orimes

cormmitted during the Second World War: Is the Italian-

Abyssinian War of 1935/36 a war different from the Second

World War or does it, like the Japanese-Chinese "incident",

i:zm part of the Second World Var, having been merged into
?

(%) The first of the two questions posed in the preceeding paragraph
appcars to be not a question of law, but of policy, The position as to
the period of time which the Commission's investigations should cover,
wes expressly left over for a later decision by the Commission or its
member govermments, -

(5) With regard to the second question raised in paragraph 3 of this
paper, viz., whether the Italo-Abyssinian war was a war different from the
Second World War, this writer has not had an opportunity of examining
all the relevant documents for the purpose of this preliminary report,

He submits, therefore, as a provisional basis for further discussions by
Committee III, the following:

Before 1939, it was generally understood that the Italian-Abyssinian
War had been concluded by the debellatio of Ethiopia and by the ammexation
of Ethiopia by Italy, The question arose at the time whether the
Italian Proclamation of Annexation of 9th May 1936 was premature, but,
eventually, the Great Powers acquiesced in the conquest of Abyu:[nia. and
it was recognised by most governments de jure and by all governments de
facto,

In, say, 1938 or 1939, the question whether the Italian-Abyssinian
war had come to an end would unambiguously have had to be answered in
the affirmative,

(6) The question remains whether later events have with retrospective
effect, 'broug_ht about a change in this position,

In the Agreement between the United Kingdom and Ethiopla of 3lst
January 1942, the government of the United Kingdom recognised that
Ethiopia was then a free and indepondent State, ("Whereas the .
Govornment of the United Kingdom recognise that Ethiopia is now a free
and independent State and His Majesty the Emperor, Haild Sellassié I,
is its lawful Ruler, and, the reoonquest of Ethiopia being now complete,
wish to help His Majesty the Emperor to re-establish His Govermment and
to assist in providing for the immediate needs of the country")

( Proarble)

Diplomatio relation: Letsoun the United Kingdera and Ethiopia wore
re-established (Art,I), the Emperor of Ethiopia agreed to enact laws
against trading with the enemy (4irt,VI), he agreed that all prisoners
of war shall be handed over to the custody of the British Military
Authorities (Art,VII), The Govermnment of the United Kingdom promised
to use their best endeavours:










UNITED _MATTONS_
CO MITTEE III

re: Law Reporting

The folloving text of a letter received by the
Secretary to Camittee III from Mr, James H, Hodge is cir-
culated for the information of members =

"Dear Dr. Schwelb 18th July, 1946.

Many thanks for your letter of the 16th inst.
I shall be glad to hear from you in due course of the
result of thc Comittee's deliberations and sincerely
trust that they will proceed with the publications
suggested,

I visited Professor Lauterpacht at Cambridge to
ask his guidance as to the best type of person to be
entrusted with the editorship of such volumes, and he gave
me much useful advice, He is of the opinion that such a
series would be useful, instructive, and a valuable
record for the future,

It is my view that a general editor should be
agreed upon if the project goes forward, as this will
materially assist in the corrcct presentation and
everness of the volumes to be published. In this
respect I have asked Professor Lauterpacht, in the event
of my firm being entrusted with the publication, whether
he would consider acting as such an editor, I feel sure
that he would prove eminently suited to such a task should
he be able to spare the necessary time; of course, he is
extrenely occupied at prescnt. If he is too pressed to
mafiage this, he may very likely suggest someone who would
prove acceptable to your Comnission, I shall let you know
what he says,

If your Cammittce requires any further information
I shall be glad to came South to meet them at any time. The
last meeting samewhat took me aback as it was on a much
larger scale than I had anticipated,

Yours sincerely,
James H, Hodge.

P.S, We trcat this series most
seriously, and I wish to stress the
fact that editors will not be per-
mitted to exprcss views of their own
as in the case of ‘our normal trials,”
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(d) Tne drafts of any commentaries and forewords to be
included in the publications will be submitted to the
Camission for ':Ipmval and you will undertake to abide by
any deoisions oh the Commdssion may deem £it to make in
this respect,

(e) It will be a matter of a speoial agreement between the
Commission armd you where, in which cases and in what manner,
reference will be made in the publication itself to the
"United Nations War Orimes Cormission,"

(f) The United Nations War Qrimes Cormdssion has the right
to transfer its powers under this agreement to any inter-
national or mational body which should take over its
funotions, if the Commission should be wound up before the
work of publication is concluded,

(g) You will malke your own arrengements with the

Government or Government dspartment concermed with regard
tooowr:l.ghts,toﬂuwmntotfooa,irw,rartho \
to use the documents, and all other questions of f ;
agreemants,

(h) The Comrdssion itself does not undertake any financial
responsibility for the publication nor does it desive
financial reward for the supervisory funotion to be exercised
Ly it undexr the foregoing provisions,

Yours sincerely,






















L]

7

«fter the cxamination ot the witnecsses, the accused and the
evidence, and after hearing the arguments of Counsel, the accused
and his Counsel having the last word, the Tribunal must then, in
accordance withn .xrticles 89 - 91 of the Code, retire and vote by
secret ballot, answering "yes" or "no" to the questions of fact and
law put by the President, By a law of 3rd February 1941, a simple
najority is sufficient for decisions on these questions, during war-
tines, Should the accused be found guilty, the Tribunal must then, by
virtue of .rticlec 91 of the Code, decide whether there were extenuating
circumstances, and rust fix the penalty.

In accordance with article 93, the President of the Tribunal
rust then read the judgnent in public sitting,

VIII.Provisions Regarding dppeals

article 125 bis of the Code de Justice Militaire,quoting a
Decree of 3rd November 1939, provides that in time of war Permanent
Military Appeal. Tribunals shall be set up, their number, seat and
Jurisdiction being fixed by decrcee They are to try only persons
convicted by Militacy Tribunals, Article 135 of the Code states that
such persons shall have twenty-four hours during which they may appeal
to such a couwrt. This pericd begins to run at the end of the day on
which the judgment of the Militery Tritunal is read,

article 134 states that:"wilitary appeal Tribunals can annul
decisions only ii the following cases:

(+) when the Militery Tribunal has notbumncomposed in
accordance with the provisions of the Code,

(2) when the rules of competence have becen violated,

(3) when the penalty laid down by the law has not been
applicd to the acts declared to be proved by the Military
Tribunal or when a penalty has been pronounced which goes
beyond the cases stated by the law,

(&) when there has been a violation or umission of the forme
alities laid down by law as a condition of validity, and

(5) when the Military Tribunal has omitted to decide upon &
request of the acaised, or an application of the Publio
Prosccutor, which aims at making use of' a power or a right
accorded by the law,"

according to .rticle 138 which quotes a Decree of 3rd November
1939, "In all cases where a Military Appeal Tribunal has been estabe
lished, persons sentenced by Military Tribunals cannot appeal to the
Court of ippeal (Cour de Cassation) against the decisions of Military
Tritinale and of Military appeal Tribunals,"




II1/54.
16th August 1946,

UNITED NATIONS WAR CRIMES COMMISSION

DRAFT GLOSSARY OR GENERAL INTRODUCTION

INTO

UNITED STATES LAW CONCERNING TRIALS OF WAR CRIMINALS

BY MILITARY COMMISSIONS AND MILITARY GOVERNMENT CCURTS.

By Egon Schwelb, Legal Offioer. -

The following is a draft of Annex II to Volume I of
‘the Law Reports to be published, The Draft of
Annex I containing a general introduction into the
British law concerning trials of war oriminals by
ary Courts was circulated as Document III/47
and agreed upon by Committee III with certain
amendments (See also Document ITI/48), Its final
text is being circulated in the "Manuscript series".

A draft of Annex III, containing an introduotion into
the relevant French provisions has been tirculated as
Document III/53 and has also with the kind help of the
French re presentative been submitted to the French
authorities for checking,

The present paper deals with the appropriate provisions
of United States law, ‘

T. The different types of United States Milit
and ﬂﬂfg Covermment THEumIa,

-~ In United States Law there are three types of Military Tribumals,
pamely (a) Courts Martial, (b) Military Commissions and (c) Provost
Courts. In addition to these Tribunals, based on internal United
States law, both common law and statute, there exist in territory
occupied by United States forces (d) Military Government Courts, In
the present publication, which deals with the trial of war criminals
by Allied Courts, we are not concerned with the type of Military
Tribunals mentioned under (a) (Courts Martial) because the jurisdiction
of Courts Martial is generally restricted to "persons subject to the
Articles of War", i,e, ,croug‘.xlf speaki. to members of the United
States Army, Provost “ourts (supra (2?5 are tribunals of a summary
nature, As there have been no trials of war criminals before United
States Provost Courts, this type can also remain outside the soope of
this introduction which therefore will be restricted to: Milit
Commissions (Part I) and to Military Governments Courts (Part ;'B',

part I; United States Military Commissions.

1I,The Basig Provis ions.

The United States Military Commissions are an ancient institution
going back to the Mexican war in the first half of the nineteenth
century. They have been described as the American common law war court,































I11/55
28th August,1946.

UNITED NATIONS WAR CRIMES COMMISSION

COMITTEE IXT

Rej Law Reporting.

Proposals by the Seoretary to Committee III
regarding procedure in the meeting of Committee
III to be held on Tuesday, 3rd September, 1946,
and report on the present positione

1) The following Law Reports to be inserted in Volume I,
have already been agreed to by Committee III :

Case No: 1, Peleus,
2y Dostler,
3 Almelo,
by Hadamar,
Ts Dreierwalde( Amberger)
8, Heyers

2) The following cases have been re-drafted and will be
available in manuscript form for consideration and final
approval :

5s Grumpelt,
6y  Jalluit Atoll (Masuda).

The case No:9,(French Trial of Gauleiter Wagner) has
been prepared by the Secretariat as a first Draft and oir-
culated in the Trial and Law Reports Series Nos;22 and 23.
With the kind assistance of Proflessor Gros, these papers
have been submitted to the French Ministry of Justice for
checking and approvale It is hoped that the reply of the
French authorities will be available soon.

Annex I(Introduction into British Provisions) has been
re~drafted according to the decisions of Committee III and
circulated in manuscript forms

The Draft Introductions into the United States Law
and into French Law, have been prepared by the Secretariat
as Doc.III/53(Fronch) and DocsIIL/54(UeSiie)e As to
Annex III(French III/53), the procedure has been the same
as in the case of the report on the Wagner trial(supra 3).

Lord ¥iright has been asked to contribute the preface
to the publication.

According to the Committee's decisions, an outline
of the contents of each case anlan index to the whole volume,
have been prepared by tho Secretariate




111/56
18th September 1946,

UNITED NATIONS WAR CRIMES COMMISSION,

COMMITTEE III,

The moglav' Cases
1 2 0

referred to Committee III,

1, On 17th September 1946, the Yugoslav
State Commission submitted to the Commission
seven charges (Nos, 4031 - 4037) concerning
orimes committed on territory which,
according to the Peace Treaties concluding
the First World War, formed part of Italy,
Copies of the seven charges are /mnoxed to
this paper,

2 The cases were considered by Committee I
on 18th September 1946, Committee I decided
to refer the cases to Committee III for its
opinion as to whether or not the alleged crimes
should be considered as crimes againast humanity
and for what reasons,

ANNEX.,

Casc No, L4O31,
Yugoslav Charges against Italian War Criminals. OCase No, R/I#189,

Name of the accused, their rank, units

or offiolal positions:

1, Giovanni CORTE, Generale di Divisione, Comandante
della Difesa Territoriale, Trieste, (F.1388)
2, Alberto FERRERO, Generale, Comandante del XXIII
Corpo di Armata, Fiume(?) (F.1392)
3s Comandante della Divisione Fanteria "NOVARA"
Fiume (?) fF.1390;
4, Comandante del 153 Reg, Fanteria (Fiume?)(F.1390
5. Segretario Politico Fascista di Mattuglie
(Fiume) EF.1391;
6, Comandante del 255 Reg, Fanteria (Fiume) (F,1393

Date and place of commigsion of alleged crime;
In March 1942, in the Julian March,

Number and Degoription of crime in war orimes list:

I, Murder and Massacres - Systematic Terrorism, XVIII Wanton
Devastation and Destruction of Property,

References to relevant provisions of national law;

Violations of Articles 23(b), (c), (g) and 46, of the Hague
Regulations, 1907, and Article 13 of the Yugoslav
Military Courts Act, 1944,







B
 Cage No. 4032,

Yugoslav Charger against Isalian Wer Criminals. Casc No, R/It/204,

Name of accused, his rank and uvnit,
or offiicial por:tions:

o i

1, Mignani, from Forrara, about 40 ycars old, Major of the
Fascist Militia at Pola, (F.3765) .
cs Italian Fascist Garrison at POLA,

Date and place of comnission of alleged crime:

On the night 8/9 January, 1944, in the village of BOKARDICA,

Number and description of crime in wer crimes list:

1. Murder and Massacres, Systematic Terrorism.

ELLs Torture of Civilians.

VIII. Internaent of Civiliang uader Inhuman Conditions.

XIIT. Pillage. XVIII. Wanton Devastation and
Destruction of' Property.

AN NIETOCT TR (ST

References to relevant prov.s.ons of natlion-.L law;

Violation of articles 4,,,23(0, (¢), (g), 46 and 47 of the
Hague Regulations, 1907, and article 3, para, 3, of the
Law concerning Crimes against the Peovle and the State.

N Y L

A L

Short Statement of Facts:

On the night of January 8/9, 194/ the Italian garrison at

POLA, under the coummand of uajor silGNaNI, together with
the German garrison, pillaged sand set fire to houses in
the village of' BOKARDICA, murdered and deported people,

i. g o M

Particulars of Allecgeil Crime:

On the night of Juwuuoary 8/9, 1944, armcd Italian and German
troops from the garricons at POLA entered the village of BOKARDICA
(in Istria) and, without any provecation from the inhabitants or
from partisan units which were in the neighbourhood, took people
out of their houses and assembled them in groups under strong guar,
Those who did not cxeccute their orders were killed on the spot or
throvn alive into the burning houses, They toriured and killed
many people in the presence of their relatives, Piljan FOSKA had
to witness the torturc and death of her two grandsons. The Italians
and Germans looted and set fire to houscs, killing 33 people between
the ages of 16 and 70, Others were taken in lorries to POLA
whence they were sent to concentration Camps in Germany, They
threw out of a fast moving lorry and killed o men because he was too
old and unable to work,

MIGNANI led the Italian troops and took part in the above-mentioned
atrocities,

Particuloers of Kvidence in Support:

Above particulars were given to the Yugoslav 3tate Commission
by reliable witncsses and victime,
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Case No, 4O33.

Yugoalay Charges against Italian War Criminals, Case No. R/It/206,
Names of accused, their rank or unit,

or oﬁ!ozg aniﬂon.

Aldo PEDROTTI, Tenente, Commandante, Milizao Batt,
Cost., IV. Compagnia, at PLAVE ANHOVO. F 4322
PINI, Sottotenente, F 4321
Michele SABA, Sottotente, F 4323
Karel BARDINI, Maresciallo, F 4324
Vincenzo OBLA, Maresciallo, F 4325
VENTORUZZO, Vice Brigadiere, P 4326
CAROSSI, Vice Brigadiere, F 4327
DQMENICI, Caporale-maggiore F 4328

Federico BATTISTI, from PULFERIA, Caporale=

maggiore, P 4329
Giorgio MARIOTTI, milite, F 4330
PLOS, Milite, . F 4331
CAMPASSI, Milite, F 4332
SCOLARI, Milite, F 4333
SECCHI, Milite, F 4334
CASAGRANTE, Milite, P 4335
FERRARI, Milite, P 4336
17. CESARINO CAIER, Milite, P 4337

Date and place of commission of alleged crime:

On February 13 and 235 1945, at PLAVE-ANHOVO (in Venezia

Giulia, Zone "B"
Number and description of crime in war crimes list:
II, Putting Hostages to Death,

References to relevant provisions of national law:

Violation of Articles 46 and 50 of the Hague Regulations, 1907,
and Article 3, para., 3, of the Law concerning Crimes against
the People and the State, 1945,

Short Statement of Facts:

1. On the orders of PEDROTTI nine hostages were shot on
February 13, 1945, on the road between ANHOVO and

1QZICE,

2 On February 22, 1945, three women were arrested by the
Fascists and the next day shot by the Italian garrison
on the road between ANHOVO and KANAL, on the excuse
that they attempted to escape,

PEDROTTI gave the order for the excutions which were
carried out by PINI, SABA, BARDINI and others of
the above-mentioned accused who all particapted
in the execution of thc hostages, MARIOTTI was
especially brutal on this occasion,

particulars of Evidence in Support:

The above-mentioned particulars were given to the Yugoslav State
Commission by reliable witnesses,

(S
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Case No. {Q&.

Yugoslav Charges against Italian War Criminals Case No. R/It/207.

Name of accused, his rank and unit,

or official posi tion:

1, TURCHET, about 30 years old, Sergente Maggiore, ]
garrisoned at LUPOGLAV in Istria, (F 3763)
2, Italian Fascist garrison and a German garrison
. at LUPOGLAV, ' (F 3761)
3s Italian Fascist garrison at the so-called
"Red House" near the village of BRGUDAC, (F 3762)

Date and place of commission of alleged crime:

In 1943 and 1944, at the village of BRGUDAC in Istria,

Number and descriptidn of crime in war crimes list:

1, Murder and Massacres, Systematic Terrorism,
XIII. Pi) lage.

References to relevant provisions of national law,.

Violation of Articles 23(b), (c), 46 and 47 of the Hague
Regulations, 1907, and the Article 3, para, 3, of the
Law concerning Crimes against the People and the State,

Short Statement of Facts:

Italian Fascist and German garrisons at LUPOGLAVA murdered
people and pillaged the village of BRGUDAC.

Particulars of Alleged Crime s

Soldiers of the Italian Fascist and German garrisons at
LUPOGLAVA committed the following crimes in the village of
BRGUDAC ¢

1., On December 17, 1943, they surrounded the village, assembled
all the males found there, 45 in number, and imprisoned them,
They were then deported to Germany for internment,

2, On March 5, 1944, Germans and Italians carried out a
mopping-up action in the same village, They shot four people
on the spot, arrested a dozen and took them to LUPOGLAVA. One
was hanged and the others released three days laters They also
pillaged the village,

3, People from Istria, and especially capturcd partisans, were
tortured by the Italian Fascist garrison at the "Red House" near
the village of BRGUDAC. On April 13th, 1944, two partisens
were capturcd in the forest and taken to the "Red House" vhere they
stripped and tortured to decath, Their heads, accordirg to witnesses,
were terribly mutilated by torture, The Fascists refused to allow
the corpses tq be taken to the cemetary by the village priest in
order to cqver up their crime,

L4, During Easter of 1944 they henged four men in the village of
BRUGDAC and on this occasion TURCHET took a leading part in the crime,

5, On June 6, 1944, fighting took place between partisans and the
garrison of LUPOGLAVA in which the Italians and Germans were beaten,
As o reprisal they entered the village of BIGUDAC the following day,
firing in All dircctions. They pillaged the village, set houses on
fire and killed sixteen people, 8 children, 5 women and three old
men, one of them 98 years old and another 89, They were killed
while having dinner, The Germans and Italians stood in front of
the house and called on the people to come out,. promising them safety.
When the women with their children appeared they turnecd machine-guns
on them and threw bombs,




-6 -

6«  In August, 1944, a German patrol killed chree people in the
same village,

Particulars of Evidence in Support:

The Yugoslav State Commission holds the statements of reliable
witnesses,
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Case No, 4035.

- Yugoslav Charges against Italien War Criminals Case No. R/It/212,

Nomes of acoused, their rank and unit,
or official position:

1. Emilio ZULIANNI, Colonello, Comandante del VIII Regg.
"Pagliomento" at Udine, (P 4182)
2. Gianfranco REA, from UDINE, tenente, Commandante
of the Italian Garrison at Dorenberg (F 4183)
3« Olinto SPOLERO, from Campiglio Faedis (Udine) -
Maresciallo, (F 4a81)
4. Alvoris ANTONIOLLI, from PORDENONE, Via Revedole
51, Caporalc maggiore, (F 4184)
Raffaele ROSETTI, from UDINE, Via Cesore
Battisti 9, Caporale maggiore, F 4185
attilio CECCHINI, from Tolmezzo, sergente, F 4188
Cesare MOLARO, from UDINE, Stradella, Sergente, (F 4190
Gino TULIO, from POSTUML., sergente, F 4182
Arcilio MERLINI, from .irtegna - Udine, Via
Sotto Castello 129, alpino. 2F 4189;
. Evelino DIaNa, from Treviso, alpino, F 4193

Date and place of commission of alleged crime:

From the end of 1943 to April 1945 at DORENBERG and neighbouring
villages, (Zone B of the Julian March),

Number and description of crime in war crimes list:

I, Murder and iassacres; Systematic Terrorism,

III, Torture of Civilians,

VII. Deportation of Civilians,.

XIII, Pillage,

XVIII, Wanton Devastation and Destruction of Property,

References to relevant provisions of national law;

Violation of Articles 23 (b), (¢), (8), 42, 46 and 47 of the
Hague Regulations, 1907, and Article 3, para, 3, of the
Law concerning Crimes against the People and the State,

Short Statement of Facts;

After the Italian capitulation in 1943, the TAGLIAMENTO VIII
Alpine Regiment, of the Fasclist Republican Army, was
stationed at UDINE, under the command of Colonel Emilio
Z2ULLANNI,

2nd battalion, composed of two companies, was garrisoned at
DORENBERG under the command of Tenente REA, This gerrison
was the most dreaded of all by the Slovene Population of this
region., Maresciallo SPOIERO had a special unit called by
the mople "Banda Spolero" of "death unit." SPOLERO and %is
unit went through the country terrorising the population,
arresting, torturing and murdering people,

Particulars of Alleged Crime

1. On May 29, 1944, Spolero with his band stopped in a car on the
road through PRVACINA and, for no apparent reason, shot a man who was
working in his field.

2. On June 27, 1944, the same soldicrs arrested a peasant at
QSEVLJEK and transferred him to GORIZIA. He has not been heard of
since,

“

3 On July 4, 1944, a patrol led by Spolero shot a man through
the window of his house at GRADISCE.
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4, On July 16, 1944, they arrested a man on the road between
PRVACINA and GRADISCE and imprisoned him at GORICA, (GORIZIA).

5. On August 16, 1944, they arrested a woman on the road
between BORNEERG and GORICA and another at PRVACINA, They
were imprisoned at GORICA and then deported to forced labour in
Germany, Their fate is unknown as they never returned to
their homes, :

6. On Septemberll6, 1944, near KOZJAK, the Italians met a
peasant on his way home, They robbed him and took him along
with them, The next day his hbody was found near DORNBERG,
He had been shot, _

Te On September 30, 1944, at PRVACINA, SPOLERO'S band shot
a woman of 69 through the window, She succombed to her wounds
on Qctober 22,

8. On December 16, 1944, SPOLERO and his band pillaged
PRV ACINA firing in all directions and wounding a man in the eye
as a result of which he lost his eye,

9 On December 31, 1944, SPOLERO'S patrol shot and killed a
women at TRVACINA.

10, On January 2, 1945, SPOLERO with his patrol arrested a
man and sent him to prison at GORICA, He was interned in Germany,

11, On January 7, 1945, on SPOLERO'S orders, a woman was
arrested at RAVNE, transferred to GORICA and then deported to
Germany, She has not been heard of since,

12, On January 29, 1945, a woman was arrested and sent to a
concentration Camp im Germany, She has not been heard of since,

13. On Februaxy 10, 1945, SPOLERO with his band arrived in
PRVACINA to pillage, , People his in their homes, SPOLERO entered
a house where he shot a girl who was peacefully knitting,

U, On February 11, 1941, SPOLERO arrested a man at PRVACINA
and imprisoned him at DORENBERG where he was beaten and tortured,
MERLINI was particularly brutal in beating and torturing this man
whom he beat on the head with a rifle butt,

MERLINI, DIANA, TULION, MOLARO, CECCHINI, ROSETTI .
and ANTONIOLLI were members of SPOLERO'S band and participated in
the crimes desoribed above,

: ZULIANNI is responsible for the above crimes as he was
commandant of these units, and REA as commander of the 2nd battalion
which terrorised the Slovene population of this region, is equally
responsible,

Particulars of Evidence in Support:

Above particulars were given to the Yugoslav State Commission by
victims and reliuble witnesses from DORENBERG and the surrounding villages,

August 30, 1946,
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Case No. 4036,

Yugaslav-Charges—against. [talian Yer Criminals Cagse No. R/It/213.

Name of accused, his rank and unit,
or off'icial position: :

FABIANI, 30 - 35 years old, from KOPaR, Terente fanteria,
Garrison commandant at VALLE (Bale). (F 12072)

Date_and place of commission of alleged crimej

On August 25, 1943 and in November, 1943, at the village of
YRMED, Istria (Zone B).

Number and description of crime in war crimes list:

VII Deportation of Civilians,
Illegal arrest,

References to relevant provisions of national laws

Violation of Article 42 of the Hague Regulations, 1907, and
Article 3, para,3, of the Law concerning Crimes against
the people and the State, 1045,

Short Statement of Facts:

FABIANI used to terrorise peaccful people at VALLE. On
august 25, 1943, he entered the village of KRMED with his soldiers
and Carabiicri . where twelve peoplec, for no reason, were arrested
an his orders, mostly old men and women, They were taken to the
barracks "KASTEL" and dctained for three days without food or water.
They were then transferrcd to the prison at ROVINJ in order to be
sent eventually, to the concentration camp, Two weeks later they
were frced by partisans in an armed uprising at Istria,

In November, 1943, unknown carabinieri from VALLE arrested two
peaceful peasants at KRYED., They were taken to prison at ROVINJ
and then passed through POLA to forced labour in Germany, They have
not been heard of since,

Particulars of Evidence in Support:

Above particulars vere given by the witness Bernard JURKO from
KRMED to the Yugoslav State Commission,
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10, Report No, 4897 of December 29, 1942, informed H.Q. that the
number of young people joining the Partisans had increased,

11, Report No. 5146 of December 29, 1942, signed by Colonel
FABRONI, informed H.Q., that the Partisan movement was extending
as a increasing number of young Yugoslave were Jjoining the
movement,

12, 1In a rcport dated July 21, 1942, H.Q. were informed that
during fighting in a sector of VIPAVANANOS, seven Partisans were
killed and their homes set on fire,

13, A telegram No, 54/5 of December 31, 1942, stated that a
mortar company of the Veneto Division searched the home of a
femily called ZISKONI at Villa Montevecchio, arrested youths and
killed an unknown young man who had shouted for communism and the
freedom of Slovenia,

14. A report signed by POLITO to H.Q. stated that between September
10 and 15, seven youths from the village of GRANOVO (in GORIZIA)
joined the Partisans and that in revenge the "Squadristi" from
PODBRDO (PIEDICOLLE) on September 15, 1942, set two houses on fire

in the village of CORITENZA in the same locality,

15, Report No, 3853 of September 2, 1942, a:l.gned by S. POLITO,
stated

(i) that early on the morning of September28, 1942, Italian
troops arrcsted 34 relatives of the 1923 class of men, who had left
their homes to join the Partisans in the Commune of SAMBASSO

(GORIZIA).

On September 29, 1942, the same troops arrested in the
Commune of RANZIANO (G ORIZIA) 33 relatives of young people (1923
Class) who had joined the Partisans,

All these people, 67 in all, were arrested in order to
be sent to concentration camps as a reprisal,

(i1) About 6 a.m. on October 1, 1942, in the Commmune of
Montespino (Gorizia), while Italian soldiers were arresting relatives
of young men of the 1923 Class who had joined the Partisans, an
armed Partisan, ZISMONDO, with two others, fired several revolver
shots at an Italian Carabinieri patrol and then escaped into a
forest. The Italians, in revenge, arrested ZISMONDO's parents,

16, Report No, 3894 of October 4, 1942, signed by Se. POLITO,

inforued H,Q, that Italian troops from S, PIETRO (GORIZIA) had

arrested, with the purpose of interning them in a concentration
camp, 17 relatives of some youths of the 1923 Class who had

recently joined the Partisan brigades,

17. ' Report No, 5164 of December 11, 1942, informed H.Q. that
on December 5, 1942, 16 relatives of young people who had joined
Partisan armed ‘units had been internmed in a concentration camp,

18, Report No. 5296 of December 18, 1942, signed by O. BARREL,
informed H.Q, that about 50 people were arrested in the zone of
PIEDICOLLE suspectcd of favouring the Partisans,

II,

1, In his report ("tclescritto") No, 1030 of August 9, 1942,
General ZICCAVO informed H.Q., that two men responsible for the
killing of Maresciallo dei CC., RR. MORRONE, Uatia di Aidussina
(Gorizia), were identified and killed while attempting to escape,
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Report No, 3299 of September 2, 1942, signed by 0, BARREL,
Vice-Inspettore Generale, gave further details of the above,
As a reprisal the Italian military authoritics set fire to all
habitations in Ustia, consisting of 81 buildings, 300 people,
women and children, were left without homes, They were put into
houses in the neighbourhood and all the men were imprisoned at
GORIZIA while awaiting transportation to the concentration comp
at POGGIO TEZZARMATA.,

2, In his report No, 1067 of august 10, 1942, General ZICCAVO
proposed to Supreme H,Q. that he should apply to the frontier area
the measures in force in the province of Ljubljana, i.c., shooting
of hostages and P,0,W's, mags trials of people and P,0,W's,

mass internment, pillage and arson,

Particulars of Evidence in Support:

Particulars and evidence of these crimes were found in
Italian official military docunents captured by the Yugoslav Army,




111/57.
26th September, 1946,

UNITED NATIONS WAR CRIMES COMMISSION

COMMITTEE III
ITALIAN CRIMES AGAINST HUMANITY

MEMORANDUM

WITH REGARD TO CRIMES PERFPETRATED AGAINST YUGOSLAVS
OF ITALIAN CITIZENSHIP IN THE JULIAN
MARCH AND ISTRIA

Presented in the dMeeting of Committee III
on 25th September, 1946,
By Dr. R. Zivkovic.

1, The Yugoslav Delegation has submitted to the United
Nations War Crimes Commission a number of charges dealing
with very serious crimes committed during the last war (1939~
1945) by officials of the Italian Government and/or by members
of the Italian armed forces against members of the Yugoslav
Army of National Liberation and of the Yugoslav Partisan Units,
as well as against members of their families,

In all these cascs the victims were Yugaslavs by
birth and race who lived in the provinces known as the Julian
March and Istria, and were Italian subjects.

In dealing with these cases one should take into
account that there were two types or groups of victims;

1) Those who belonged to the ranks of the Yugoslav
fighting units;

2) The civilian population, the great majority of
whom had their relatives in Group 1,

2, The culpability of the Italians concernmed in the
crimes they perpetrated against both these groups of victims
is fully covered by the relevant Articles of th IVth Hague
Convention, by Article 6 of the Char.er of the International
Military Tribunal and by the terms of reference of the United
Nations War Crimes Commission, especially in connection with
the Resolution adopted by the United Nations War Crimes
Commission z;.'ls its 93rd Meeting held on 30th Jamuery 1946 (see
uo 950 poh'n .

3. In connexion with some of the Yugaslav charges
presented in this respect (No. 1323 and No,1339) I already
had the opportunity of expressing views and demonstrating that
the Italian citizenship of the victims was irrelevant from
the legal point of view, namely that it could not affect the
listing of the culprits by the United Nations War Crimes Commission
(see Document 1/30, pps 4 = 11, particularly pp. 8 = 11,
p!n‘ﬂ.. lI- - 6).

4. From the recog nition of this point it follows that
crimes perpetrated against the civilian population of
Yugoslav race represent crimes against humanity, as defined in
Art, 6 (c) of the Charter of the International Military
Tribunal, i
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