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llI/25. 
19th December 19h§. 

UNITED NATIONS WJ~ CRIMES CCMMISSION
1 

OOAOO:TTEE IIL_ 

Request frcm French No.tional Office raising t-.-,c questions 
of Lo.l1. 

Referred to Cor.mittee III, 

.. 
The ;French National Office ho.a submitted to the United Nations 

War CriJ:ICs Oam:tission the text of o. letter sent on 9th Noveri>er 1945 
by the ·Director of the (French) Ener.\Y War Cr:unes Research Office in 

♦Paris, to the French Representative e,n the United Nations r;ar Criims 
Carimission, a copy of which, together with the English translation, 
is appended to this paper. 

Tho Document ,ms circulo.tod t Ca:rnittee I as Doo. I/46 on 
19th December 1945 and Camnittee I decided in its meeting of the saire 
date to refer tho r.1atter to Cornrnittee III nnd'ask it for its opinion 
on both legal questions raised in the document. 

~losures. 

( 
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.- I/4,6. 
19th Decei bor, 1945, 

UNITED J;R CIIDiES COMMISSION. 

Tr ns l ti on of a Letter f rom: 

The Director of neqy ¥:a r Crimes Research Off ice, 

Dn. t e fi: Paris, 9th No_~e .1be r 11945. 

To r ofessor Gr sat The French Dnbassy, 
4 , Ca:clton Gardens, 

, ____ London,, s. w. l. 

I have the h1'nour to "'· ckno·,1ledge rece i p t of your l e tter of 16th · 
October 1945 by which y ou r e turned t o r.ie fi le No, 1O94/GM/CI concerning 
a war crime cor:1mi tte d in Czechoslovakia. The vict im being a citizen of 
Alsace-Lorra ine, i. e . a Fre nchman, it i s evident tha t ;1e , and not, as 
our draft sr.un assumed, the Czec hos lovak Government, a rc compe tent to 
deal y; i th the case . 

It seem;; ho·;"9ver, that the matter should be exami ned by the United 
Nations Cor:1mi ssion a nd st tor.umt of principle s ought. Our files 
conta in one pr ecedent and further c se s p r esenting the same problem will 
certainly r ecur. 

The problem c oncerned i s that of Alsatians enlisted for t he Gerr.ian 
Arrrw by force ~-,ho then d.osertcd, Y.e r c sent e nced as deserter s and shot 
under n s entence . 

The r esponsibility for the enlisting into the German Arrey-, in 
disregard of Inter mtional l av,r , Alsa.t i a ns vrho are Fr ench nationals, belongs 
t o the leaders of the x-Re ich, t o the members o f the Gene r al Staff and 
to the Gaule i t e r of Al sace- Lorr a ine , Wagner, but to vthat extent are the 
memb rs of a German 1~ ili tarv Cour t r esponsible , /ho acted as r egular 
judg€o and a'l78I'ded se ntences as provide d by the Ge .um Military Court in 
case of u soldier de er t ing f ro the German rIT\Y , even if the d3serter 
;1er e a n i.lsatia n? 

I n j udging the responsibility of the of ficers a nd men of vthom those 
C urts -:,er e com!;) sed, th b e borne in r.iind tho.t they could not be 
i gnorant of the Al a t i a n r i gin of the a ccused. The enlistment of 
t hese men i n disrcg~rcl f Intcrnc.tione.l 1 ::1, a f a.ct ·thich mus t certr.inly 
hav e been pointe d ou.t by the d f ence , should have secured t o the ccused 
a high measure of extenua. ting circums t .:mc e s . It seems , hov ver, that 
the Germa n ~ ilitary Courts judged the c as s of i'.lsatian deser ters ·rith 
particular sever i ty. 

You would greo.tl r oblige me by submitting this que s tion of principle 
to the United Nn.ti ons Commi ssi on a nd to let me know whe t her the members 
of these Go rman ·, ili tary Courts , be a rrested as V(ar crim:i.nal s , in 
ca se s ·;ther e the anardcd sentences appear t have bee n excess ive . 
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nri s l e 9 ovcibre 1945, 

Lo Dir ec t cur du Service de Rcchc rchc 
des CrD:.es de gucrr e e nncmi s , 

ons i c w.~ l e ~rofcsscur GROS 
iu,1ba s 0 adc de France , 

4- , Carlton Gardens , S. :i,-l, 

J ' i 1 1honncur de vous accuser r 6cept ion de votr e l e ttre du 
16 Octobrc 1945 , r,11adressant e n r c t our un d s s i er No 1094/GM/CI, 
r olatif ~ un crii7e do gucrre cc1. . i s en Tch~coslovaquie, 

La vict irnc ~t ant un Alsacicn-Lorr a in, done un Fran~ais, il est 
6vidcnt que nous somt1cs conp~tc nts pour ins t rui r l e dossi e r ct non pa s 
l e Gouvcrnement tch~co slovaquc , comr.1e 1 1 nva i t jug6 notre r6dactcur, 

Il semble cependant quc cc ttc o.ffai r c dcvrait f a ire l'obje t d 1un 
cxDJ:Jen e t d 'une d6cl "'.ra ti on de; princ i :!)e d0vc.nt l o. Com;,1is sion des Nations 
Unics . lous o.vons d6jQ dan~ nos doss i ers un pr ~c~dc~t, c t de nouvelle s 
affairc s pos._nt k 1.- " 1. c probl e: r.1 so pr-5s ' ntcront certnincmcnt. 

It s ' agi t en l' csp~ cc d'Alsuc i<.: ns -Lorr .ins incorpor6 s de force dans 
l' e.rn6e allcr.1 ... nd1.- , <Mscrteurs , j uz6 c o1w.1e te l s c t f usill6s aprcs jugcr:ient. 

Ln r esponsnbil i t ~ de 1 1 i ncor porc.t ion dnns 1 1 arm6e all emande, o.u n6 
pris de toutc loi intcr na tiona l c , de Al · c i cns- Lor r ~i ns citoycns fra ncnis, 
incombe aux dirige · nts d1.- l ' ex- Re ic 1 , c.u.x :1.::nbr s du Gr and Et o.t-Major c t 
au Gaule i t er d I Al~a c e; - Lorro.ine ;; GNER. ais q_ue ll , pout etre l e. 
r cspons ubili t 6 enc urue po.r l os n ,.1brc s d ' un Tribu.n. 1 1, ili tairc allCi:1And 
j tigc.:i.nt r 6gul i~r cr.1ent c t c ond.a.r:1.rent aux pc ines :!) ovuc" po.r le Code de 
Justic Mili t a iro allcnnnd , un s ol& t ddscrtcur d 1 1 o.rm6e allcmanclc , 
m~mc s i colui-ci e s t un l sac i n-Lorr~in • 

A la chru-gc cepcndant des of f ic i er c t s olaats composnnt cc· 
tri bunaux r.iili t aircs , il fa.ut r c t enir cc 'ai t d I dvidcnc , qu.' ils no 
pouvai n t ignor r l •"- uali t6 d ' 1 lso.cien-Lorro.ins des i nculp<fa . Cc tte 
incor por o.tion f <1. i t o nu rx·1r i s du Droi t I nt e:r n.'.'. t iono.l, dont l e. defe nse 
f :li sci t certainemont t ~.t , aura it dt1 perr.:c ttrc aux i ·1cul~s de, b6n~f icier 
de L.r ges c i r cons t ,mcc:s ,, t t~i1ua nt cs . 

n •·...: bl e , u contrv.i rt, , quo l cs Tribunaux 1.1ili t air es .:-.llemcnds se 
soi c t rnontr " po.rticulierer:icnt s6v r ..:'3 p ur l cs lsa cicns- Lorrni ns 
d6scr t eur. 

Jc vous sc:r c.i 0 oblig6 de s ounettr c cotto question de princ ipc 
l a Co ,udss.i on d No. t · on" Ui1i c 0 c t de ,.1c f<'.irc con• ai trc si l cs . ci:1brcs 
de ces Tribumux milita i cs llcnands ~cuvont 0trc ret nus cor.1me 
crimi nal de uerre 1 r quo l n pc in~ prononc6e p u+ para itrc excessive , 
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Bir, 

!he O.ohoalonk Oaoe Jfo. 1"2 (8-1nhold Boeonr) 
Dntt Lett er to tbt Cuohoalaw.k latioml. Ott:loe 

1.'tw charge aulmtted by you aaai,nat Re1nhol.4 Boecker oonoomin& ariala 

aalt-4 in PodbnaOYa (SlOftld.a) bu been Nterred to Oamit.._ mt• eauiillll'atla. 

Oamittee m would be grat.tul. tt )'OU could Smplemitm tbt ... b¥ IMltl I, 

btamatlcn on the toUOIFiDg point■• 

1) Wu the taotor,y at Poc1breaova engaged in thl -.mtaoture fl war •'-"lal.. 

2) lbat waa the :maber ot employees d the taoter,y whal tba aoaue4 be I r 

, 
J) lbat wu the llllllber cl Ozeohoslovak workera cU.ad.eNCl tJICID tbt taot-.r wb1Ja 

Boeom .. 5uper1ntona.nt. 

4-) lbat waa the total period during which Boecker waa Superinten&mt ot_ tbe 

taotC1117. 

5) lhat poaitica1 did the Dismissed employees oocupy 1n the taoot,,-. 

6) ._., •'•' Were activities 111rnUar to those with whioh Boeokltr la abarp4 

reatrioted to the ane tactor,y at Podbrezova or have similar aotivitie■ been 

ncorad ~ao with regard t o other factories and 1t so, which. 

You would greatly oblige me by giving attention to t his letter at yav 

earliut COUYen1enoe. 
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III/27, 
1st February, 1946 • 

' . : J . . ,...,UN_I_T_,ED,--_NA_T_IO __ NS __ w..,.AR ______ CR_n_.re ___ s ___ co=MMIS=_s_IO;;,;N=., 

' r • 00,tMITTEE Ill. . 

I • , 

. ..f The Czeo~o~lova}s c'ase 'No, t962 (Reinhold Boecker,) 

., 

Draft Report. • 
( 

I. In its· meeting held o'n 6th December _1945, Comm:l.
0

ttee I decided to put 
the accuse d Reinhold Boecker on lis t 'A' on the second and third counts 
mentioned in Doc.IIi/23, paragraph I. J'ith r egard to the Tirst co~t, 
11aJOOiy atteppts to denationalise the inhabitants of occupied territory, 
Committee I ' adjourne d the case und r ef erred it t o Committee III e.sk:l.ng 
for its opini n: · 

(a) whether count l of the charge No.1962 i s covered by 
Document, c.149, n.rxl - ~· . 

(b) whether the fact s under count l ~f ·the charge c onstitute 
·a war drirne. 

II. Conuriittee III considered the question whe ther lllld in what circumstan-
ces denat~ona.l.isatiori ia a ~m.r or~ in its report on the Yugoslav Charge 
No.143L..; Commission Document 0.149 of 'tl:e 4th Octol;>er 194-5, and arrived in 
that report at an affirmative answer .to the question _whether .denationali• 
sation o'an oo'ristitute a wor crime. The reply cf Convnittee IliI to - the 
question ( a·), if this is t o be underst ,d in the 'general sense, namely 
whether attempts ,to denationalise the inhabitants .of occupied teITitory 
are ~~pable of oonstitl:lting o. ·.wor cri.roo i s , therefore, iri the affirnative. 

III. With regard to the narrc\7er ·question whether the .war oriroo of attempts 
to _denationalis e the inhabitants of occ\ipi e d territory can be ocmnitted EZ 
s sterao.tioul. . removin e, lo ee s and workers of the nationali of · the 
occupied State md by replacing· them with er.iplcyees and workei-s e 
nationality of the occupying Sto.te, Committee III re'fers to Paragraph VI 
of its r eport Doc.C.149, ,mer e it ho.s been sta t ed t hat under &nationali­
sation in the criminal s ense , Cari ttee III under s t ands the µsti of the 
de f acto purer "· wielded by o.n occupant in execution of a policy aiming at 
capriving the i nhabitant s of nn occupied t erritory of their nation,µ 
charo.cteristi?s a nd/or tr nsforming ~he .e thnologica.l character of the 
r egion. 

From this it foll ov1s that in order t ho. t ther e be the w~ ori100 of 
denationalisa tion, t no conditi ons mus t be given: ( a ) ther e must be a 
genera l policy of t he occupying Povmr nir,tl.ng a t depriving the inhabitants 
of their national charact~ri stics , e tc., and (b) the ;eower vrield.ed ?Y the 
occupant mus t have b e~n ma.de subservient t o thi s general policy. 

If these two se t s of circums t a nces are e;s t ablishcd then it onn be 
said t ha t a pr :iJ:lD. f cic case f or a charge for t hi s criroo ho.s b een 
e s t ablished irrespective of the purt iculor rm.y in vmich the criminal 
policy of denat ionalisa tion has be n pursued, a.nd in ·1hich v,ay the de 
f act power f _,_i; hc occupa nt ha s been a.bused to such criminaJ. purposes . 

In the cnse b ef or e t he Cetmdttee only one of the se t wo el ements 
const i tuting the wn:r cr ine of de nation l i sut i on has so for been pr :iJ:lD. 
f n.c i e e s t ablished , nanel y the f ct t hat t he ctua.l p wer of the occupont 
·;1as u :-::ed . It i s sta t t;d i n the chnrge t " t the a ccused a s o. func t ionary 
ap inte d by t he Ger . n Wchrmr~cht u d t ho p · r thus ve s t ed in him f r 
the y s t er, t ic r e~ oval f Czecho l ove.k cr.1ploy es and ·'7orker s , 

• I 
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But the facts stated· in.th~ ·Czechoslovak case do not, as yet, 
es~ablish also the second element··or this: ~.!' crime, namely the existencP 
of a policy aiming at denationalisation and the fact that the aocused was 
an instrument of this policy. · · 

Committee III; therefore -0on~iders it appropriate to adviso Oonmittee 
I to ask the Czechoslovak Na~ional· Qffice for additioool infonnation. . . . . -. "" ··--.. 

rv. This additional information shoul4 -'prove, if possible, that the 
a.otual n~er of diBl'tlissal~ for which the accused is responsible was suoh 

. that his activities had a 9hance to reach the alleged objective, namely 
. the denationalisn~~cn of inhabitants .of ~lovald.a. 

1 • 

In
1 

this ccnnection it ·would be certalnly ~elevant t~ iearn: 

(a) 

(b) 

the n:,mpers. of ei.p::'...oyees of the factory wh~n the accused becane 
its superintendent~ .. '; 

'· · ,i. 
the number of V10rkers of Czechoslovak nationality who · ,,1e·re -- dismissed 

4 . • ,( , • ~ 
during nis tu,n -Of. of£:ice. 'I 

• .II 'J. 

~ :i 

. . J·; . .. -

It wquld also be useful t o knc.r, exactly the length of the total 
period d.uring vlhic~ _ Boecker ·m.s . superintendent"' o{ the fe,~tory. 

In order to esta.bli:.ii that _a poli~y af .~nati.onalisation was being 
applied, it ,',ould be further useful if inf o~tion· could be furnished 
showing that 'activities similar to thoso · with ,mich Boecker is · charged 

• • I 

were not restricted io the Jtne factory· at- Prodbrezbv4,·. but that similar 
· a.otivd:ties had been recc-rds'a. also with regard to other factories, either 
in the region or in tpc province or in the whole of Czeohoslovald.a • 

. - . , 
_ .. .. . '.l'.o ·~nQ.ble :camm.-t-ttee I to decide whethfir there was a prima facie case · :> ._f.o~ ttie ;c~ge of denat;ionalisation, it would also be of · interest to mow 

what positions .~ho dismisse~ employees actUD.l.ly occupied in the factory, 
whether they· were leading employees, (ma.oogers, forE~n and '.SC? on), or 
vlhe ther the dismissals were not ·· r e str.i~ted t.o persons· of rttsponsibility 

·.- ,J r . and influence. - - · :·· ···:· . : ·- · 

. ' -
•• !. • 

To r pund up the .-picture, it v1ould be of oo~~idera.bie use to laarn 
how the ~:!,.smissals .-,ere effected_., whe ther ·au~ ·notice .- was given to the 
work~r s and employee n or vrhe t her they ·v,ere _simply dismis sed without ......._,. 
notice. ' · 

' v. T\10 further facts should be cleared up before Committee I comes to a 
~ con~lusio~ ab~ut this case , namyly: 

(a) 

(b) 

. :· .i·. 
whe ther tho factory was a Stnte f aotol:Y or ·ms priva tely ormed, 

I • 

Yihe ther it was e ngaged in the manufact.ur1f _of WD.r r.nterinl. . . . . . 
' 

Question (a) is of interest in view of Art.55 f the Hague 
Regula ~i oris, according to whic~ the occcyying State shall be regarded a s 
an administra tor and uaufructuary of public buildings, landed property, 
f or ests and agricultura l undertakings bclong~ng t o the hostile State 
o.nd si tUD."te d in the occupied country. From this it may be deduced t hat 
t he rights of t he occupying P •, ,er \·Ii th r egard t u Sto.te f actory o.ro 
more extensive t han •in the ca se of ft priva tely ovme d plant a nd t hat 
certain measure s wh ich would be illegal in t he ca se of o. priva t e ly 
oYmod f actory can be consider ed c over ed ~y Art.5~ in tho ca se of a 
St t 1 f actor y . 

• 
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The question sub (b) · is of intorost for two re sonsf the one is 
r el at ed to thLt donlt with in tho i nr.tedintely preceding para.graph and 
is b ... sed on Art.53 of the H gue Regulntions which give pb'M3r to an al"Jl\Y 
of occupntion to tnkc possession, inter nlia, of depots of orrns, stores 
c.na supplies which m.'.l.y be used for nili tnry opcrntions. The second 
nspoct of this question is based on rt.52 of the Hague rlcgulations 
which forbid r eqwsts of services of such a no.tu:ce which would involve 
the inhnbitnnts in the obliga tion of trucing part inn :nilitary 
oper a tion ng _inst their o\'m country. It hns been often so.id that by 
virtue .of Art.52 of the Hague Regulations, in connection with Art.31 of 
the Geneva Convention of 1929, civilians must not be compelled to work 
in munition factories, the output of \7hich is used against tReir own 
country. This is of course, not tc soy that the dismissal of enployees 
from a munition factory must under all circumstances be considered legal. 

VI. During the considera tions of Comnittee III a further aspect of the 
probler.1 was mcr.tioned and Ccmni ttec III should deal with it in replying 
to· question (b). • 

In para.VI of C.149, , it was said that denationalisation in the 
wider sense would o.lso comprise such activities as, inter alia, the 
colonisation of the occupied t erritory by nationals of the occupant, 
exploitation and pillage of economic resources, confiscation of property, 
perrr~ation of the economic life by the occupying State or individuals of 
the nationality of tho occupant. ~ny of the activities mantioned here 
mll also fall under other headings of tho . v~ cruoos list, e.g. pillage 
and confisco.tion. The pr t cction which Interntttional oriminnl lo.w 
nffords to the economic rights of the inhabitants should not be 
restricted to rights of property in the narrower sense like, real 
property ond chattels, but should cover aiso the protection of the 
econorrd.c interest of th v,orking classes, i.e. of those of the inhabitnnts 
of the occupied territory vihoso means of subsistence a.re bo.sed on their 
'1ork and employr.x:mt. Wholesale nnd indiscriminate interference vd th 
such economic rights of the inhabitants of occupied t erritory should also 
be protected by Internc.tional criminal lnv,, even if the respective 
a~tivities are not ancillary to the policy 6f denationalisation. 

'. 

• 
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III/28 
l■t Jle~, 19'16 

9fRtiiM Pl 

Note by tbl Secretu:, to Ocllm.ttN m 

I. At tbl IIINtiq ot CCIIIIDittee III bll4 ca ~b Jemuy 1~ llbiob tbb writer 
aa UDt'ortunately unable to attenl, it na deoicled that the N1f1r to tm q111niGD 
ot jari■cliotica aboul.4 bea 

(a) tbat 'td.tboat 101Da 1nto tbe quest:lcm whether 'the PNDob _. Cualaoaloftk 
Ooarts ■boul4 baw tbl jar1.acU.~on to tr., w.r or1al1 HIid.-.& ap1ut ~uab 
nationels CID OseoboelOftk temtor.,, the Oamittee w.a ot the op1D1cm tbat 1D 
oaae botb ooatries ola1m tt. juriacU.otion, IUOh aotian 1IO\ll4 not; be OOJRft.17 to 
Intenaticmal Ie.w. 

(b) Aa it is still possible that tm Ocwd aaiCID will baft to act aa arbitratar 
1n oases wbem a peraCID :la wanted aa a nr orud.nal. by more tbaD _. ooatz:, u4 
aa loaa aa tbl NOcmuDdation containecl 1.n Doo. 0.123 haft not been aooeptect 1'r 
Pruoe, it ia not possible tor the Ocwi■aion to give aqy pneral rul.ins 1D ~ 
oaae1. 

!lie Oc1111d:t;tee ■uagesta that tbl Oca1.ss10D should state a tia limit w.ltb 
rep.rd to auwn b,r Gcmir1i11At■ which haft not; yet repl:le4 to tbt reocmaeada.tion 
propoNCl 1.n Doc. C.123. . 

II. . lf:ltb rep.rd to the cpestion or aub■tuoe, naaq whether ar net tM OemaD 
1111:ltar., .1W1&9s had ocad.tted a war oriM., tbe Ocalittee 4eo:lc1ed tat tm repq 
•boul.4 be illlat: . 

(a) tm ..,. tact that a judge eat in tbe Court t171ng an Alu.t:lan tor 4e'8ri1CID 
beoauae aooorcU.na to tbl Gemau law be waa oonaidered aa a Geman o1t:laen, it la 
not neoe■Nriq oonaidered a war crime. 

(b) That tbl judge 1n qmation ia reapcmaible aa a war cr:hmntl aal7 it m 
•al•oted the ortinary pr1no1ples at legal prooedure to auoh an extent that 
aooor41.Dg to the 1m at all o1Til11ed countries his act■ or aa1■111.0D8 1IOUlc1 haw 
oonat1tute4.a puld.ahable orime. · 

~II !bl■ aeoretary as charged with the ta■k at preparing a c1ntt report whiob, 
• 1n adeol'dame with the cl1■ouaa1an and the above daoisicma, ■hould be given to tm 

Prenoh Natioml ottioe. 

IV. Owuag to the cliaruption ot the Oa.ieaion • a teohnioal aerrioe■ due to tbl 
naan.l. trca Oburoh Houae to Ienaclolme Howle 2D4 Ploor, and trail r.n.■ao.m HouN 
2ncl noor to Iena4aae Bouae ,n1 noor, it will uatortumtely not be poesible to 
ciroalate tbe 4nft report 1n t1ae tor the aeeting to be bllcl en 4-tb Pe'braar.,, 
Tbl ■eoretary w1ll, theNf'ore, tab tbe opportunity at aaking Ommitt•• III tor 
further guiclanoe aa to the report to be prepared, particularq in regard to tbl 
tollowiDI point■• 

(1) It 1a sul:lllitte4 that tm reply to the Prenoh request ginn supra l(a) Nttled 
tull,J the questiCID put to Omllittee III 1n &iring a reply to the clitf'erence fl 
opinion wbiob ba4 ooourre4 within tm m authorities. The Prenob dratt■-n 
(notre redaoteur) uauaecl tb'.at L dw,oalmak Geru.nt waa ocapetent, tm 
Prenoh clireotor or tbe Bnllt.1 War Cria■ Reaea.rob otf'ioe expressed the opin1C111 that 
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Premh jariac11ction waa eatabliahed to the exoluai• fl CNOboalcnat ,1ar1a41otim. 

What the Ocllm1ttee 1• oallecl upcn to gift 1• their &cl.Yioe aa to tbia quiaati• 
_ggly u4 tbla adrioe 1a to the etteot that, under International Law, the juria41otiaD 
~h oountr1•• 1a poaaible (Lota oue). 

The queat1CID ot extra41t1ca · or tzianater ~ war orillinala baa not ar1Nn, tbe 
Oamniaaica cloea not bow ill whoH outoct.Y tbe orimml~ are, wbetblr 1a heDDh, or 
1n Ouoboaloftk, or in other allie4 outoq; no d!tternae ~ opim.CID betwen the 
PNDOh and O•oboalowak author1t1•• mate and it 1• 11Nt ilQ,l'Obable tbat it w1ll 
arJ.H. 

(2) It 1a aubad.tted tor ooaa1deraticm whether tbe propoN4 Ntting f/1 a tiJN Uait to 
Gcmtrmeuta tor aooepting the re0Clllllendat1cm 0.12' ia ill tbe preNnt oiroautanoea, in 
aocoriuoe with illterDational praotioe. 

(3) !be repq. II(a) to tbe queatiCID ot aubatanti-n law 1a ill tull agneaat w11:b 1M 
llllm'alldllD ~ Ooloml Arobibal.4 Eina, Ohiet ot the IAterDaticmal Law D1.Ylaica ti tlla 
.&aerioan Jqe MYooate General'• Departaent, 0a.d.aa1cm Doo\llitAt C.15.li, 11h1ob ooa14 
be reterrea to 1D tbe report to be del1Yel"8Cl b,y Clmlllittee III. 

(It-) Yith reprcl to the reply to the subatantive qua■tian under II(b), I nlltare to 
a.raw attentian to the t~llcm.ng poaai'ble objeoticma, 'tlhiob aq or~ not be wll 

lUllded, blrt which ■bould be oonaidered beto1'8 the qa.eat1an 1■ cleo1decl. 

( a) Tbe !'our-Power Agz•-• ot 8th .Augut 19lt5 1• baae4 an the 1emnl 
prinoiple that tba clolastio law ~ a Buropean Ana oountr:, ia il'releftD'ti to t~ qae■tian 

1 whether er not a certain aet ot oiroaatuoea doe■ or doe■ not oonatitut• a war oriaa, 
ill the wtaer ■--. Thia 1a expreaaly stated with regard to oriala ap.inat be-n•:t;;r 
ill Ari. 6(0) fl tbe Charier, where it 1• Hid tbat tba aot1Y1t1• deaoribe4 there are 
oP4nd ml "whether _. not in violation at tbe dcaeatio law or the ooun~ 'lblre 
pe1119tratet1.•. Korecwer, Art. 8 at tba Obarter prorides that tb9 tact that tbl 
daf'adult acted ~t to order or bi■ Gcmtrment ■ball not tree Ida trca reapca­
■1bU1ty, bot ~ be oonaiderecl in mitigation ~ pum.alaent U' ti.. tribunal detend.nea 
that jutioe ao require■• 

The Geman law 1Do021>orating Alaaoe-LornJJMt into Gel1D&J\V wtd.oh, inoicllntally, 
1■ not beton the CCIIIDittff, ia obriouly a "claDeatio law" in the ••n1ng at Art. 6(0) 
and an order at the German Goftrment in the fflMn1ng ~ .Art. 8 at tbe Obarter. 

(b) The plea that a Geman citizen cannot be punished. tor OGlll>l.JiDI with Geman 
law, part1cularly th• lan &boat the inc021>aration ~ Cseoboalonlda am PolaDl illto 

be Cerman Beioh, as niaed b,y the defenoe in the Belaen trial, •• g. by Prat. ._ A. 
.:bith acting aa Counael tor tbe Defence, who pleaded that or1.Jlea againat Cseobo­
■lonlt an4 Poliab oitiMna could not be couidared war oriMa because Pole• and. 
CzeoboalOftb were Geman aubjeota UDder Geraan law. Thia plea waa not upheld by 

I the Umeburg Court. 

(o) It OC1111>liance with daleatio ~ does not tree t'l"CID cruainal reapcma1bil1ty 
aclDiniatratiYe af'tioiala and 1N11ber11 ot military and para-militar., toroe■, it M3 be 
doubted wmtber it ia posai'ble to reoogniae ■uoh dlltenoe ill the oaae at judge■ 'llhoae 
poait1011 na-a-ria their own Govermenta and their atatut01"1 order• ia certainly 
■tronger and aan i.JMwpendent than that at an 1dminietrative atticial er at a llll&ber 
ot tbe toroea. 

(4) It 1a ■ubmitted with great respect that the propoaed reply II(b) aooorda to 
Ana Judge• tbe unre■trioted detenoe at aupericr order whioh in all other oonnecticma 
1a now cliaoarcled by jmioial practice and ct'fioial allied opinian. U the ja4ge 
doe• not •neglect the ordinar,y principles at legal procedure to auoh an extent that 
aooorcling to the lan ot oivil1aed countries h1a act■ or aaiaaicma would haw oan­
stitute4 a puniabable criae", be ia, uncle the dratt reply, mitirely ~--- traa 
cr1minal reapcmaibU1ty. 

(e) The Dratt Reply Il'/b) an■nrll the queation whether a oertain beharioar 
oonatitute■ a war oriml, by stating that it doe■ ■o, it it, under the lawa ~ all 
oiriliaed oountriea, would have conatituted a orlM. 

(t) It baa been pointed out in the diacua■ion that the death penalty tor 
desertion in war tiJle doea not appear •exoeaab•". 'l'hia would •an that in 
general, no cr1Jlinal re■ponaiW.ity would rest on the judges 1n simUar oaaea. 
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The oouideration that the Jadp Ollgbt to haw aoknowleclpd. extematiq 
oiromaatanoea doe• pl'Obal>q not bllp becau•, it be i• eXOUH4 by bia law, be 
may aleo plead that hi• law did not allow but to tab the Jlrenoh ori&in intio 
oonaideratim u an enema.ting oirclaatazK,1 ar bl --r even plead that hi• law 
in the cue ot oertain capital otteno.• doe• not aotnalrledge extematurs 
ciromuttanoe• at all. 

U • ackllowledge the Ana law u a Wence it ia 41ttioult to .,..ic fl 
an abuH ot power and ~ a bebaYiom- whiob 1a oontru:, to tbe prinoiplea fl 
jur.lacliotion general.1-1 aooeptecl. 

(1) !hie writer ia, therefore, peraonalq inclimd to the opillica that it 
would be IIOl'e 1D U. with alliecl ja41oial &DA attioial pn.atio. not t• 
,-oknowledp the alleged Geman annuation law u t'rMing the jwlpa tl'CII 
reapoaaibility but to hold thla reapomible and to oonaider 1D llitigatim ot 
pum.alllllat ~ the Judgee the tact tbat tbw,y wre aotills una.r •~ar G119ra, 

1 name1-1 ordera tram their government• am their own daneatio law, am, u tbe 
oaae mq be, under dureaa or mia,.pprebenaion. 
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III /29. 
9th February 11946. 

UNITED NATIONS VTAR CRIMES coj ' ssrrn. 

CO ITTEE III. 

Reques t from Fr noh National Office r o.ising t v,o questi~ms of law. 
III/25 and I/46. 

• DRAFT REPORT. 

NOTE : The Docu,ncnts III/ 25 and I / 46 have s o far b een discussed in 
the meetings of Committee III h ld on 8 t h a nd 29th January 
and i+-t h February 1%.6. (Minute s No8 . 1, 3 a nd 4 of 1946.) 
Pr om the l i nute s Nos . 1/46 and 4/46 it appears th:::.t no 
unanimous opinion has s o f ar b een r e ached. 
B cause the Secre tary t o Committee III ha s been c harged with 
pr cparin a Dr uf't Repor t , he her ewith s ubmits two alte rnative 
drafts : Drof't A b eing b o.sod on the r e sult of the iree ting 
f 29th January 1946 , Draft B g iving expression t o the views 

expr e ssed by some roombers in the meetings held on 8th 
January a nd 4 th February 1946, vlhich v,er also tenta tively 
submit t ed in Doc:III/28. 

DRAFT A. 

The t ext of para r ap s I I a nd III is t aken fr m the .i!inute s Ne • . 
J~/1946. 

I . In a l ~tter from the Dir ector of t he Fre nc h Ene y War Crimes Res arch 
Office , t o the Fr e n~-h r epr e senta tive on the United Na tions ·:o.r Crimes 
Commi ssion , the ·ti.sh has been expressed tha t t ho matter dealt Yli.th in 
that 1 t ter hould be oxruninod by the Uni ted Na tions War Crir:les 
Comr:ii sston and · s t atement of p r i nciple rought . The l e tter i s c oncerned 
Ytith war crimes c o i ttc d in Czech oslovakia . The opinion has been 
expr sse d by a Fr nch aut hority t hat t he Czec ho lov k Gover nrooht is 
c ompe t ent t o deal vri t h the· ca e . l n th let' er f r om the Director f the 
Enerr,J lar Crimes Re se arc h Offic e , t his vie ·1 is diss nte d f r om a nd i,t i s 
stated that t he Fren ch Office is c ompe t ent , the vict imn be ing French 
no.tiono.ls fr om Alsace - Lorraine . 

'l'ho problem of ,.. -b t ant iv l m, involved i tha t Fr onc h ci ti:,oru:i 
from i,l o.co - Lor n :d no en i stod i n t he German 1' rrzy by f orce who thr n 
des rted, wer e sent e nced a des rtc r s and shot under a C'!ontence . It i s 
s t a t e d in the l e tter thut t r espo.-is ibility for the enlisting into tho 
Ger man army in disre ara of I nterno.tion Lav of French t i onuls from 
JU ac - 1 r a ine be longs to the l ender s of the Ex-R ich , to the member s 
of the Gene r al St f and t o the Gaul iter of /.ls co - Lorraine , Vagn r . 
The question i s put t o vhat extent the r iber of t he Germ1n i ' litnry 
Cmirts arc r e pon2iblc r:ho a c ted as r cguln.r jud es a nd award d e nt e ncc s 
ns r v j dnd by h Ge n ti.li t ary Code in c , c sol di er de serting 
f r om the G1.:::rrr.o.n , , even if th de sorter v r an , lsa t i o.n . 

The.: Fre h docur.1"'n fur J10r ..,tutes tho. t , in 'udging ho r sponsi bi-
l i t y o he of f ic , d '!On f i:hom he.::,O c oLtr s ,, r e compose , the 
f ac t be crne in mi nd tho.t t hey o ld not be · gnor a nt of th 

ori .,in C)f tho :iccus~ • 'he e 1 · t .cnt of th so _n in is -
In '~r : ~io ~l L .·., , 'l f ct ;-J icl':. 1 .u,..t cr•1-t- · nl have bee n 



r 

-2-

pointed out by he defence , shoul ha.ve "'Ccur·c.d t o th accu od ~. high 
!Th:.)n.suro of cxte nu ..... ting circum t ances. It secns , ho·1 ver, thnt the G rr.mn 
military court~ judged th cases of 'i.lsn.tian deserters ,·lith particular 
scvc:rity . 

II. R ·urding the qucsti n ·.rhich Governr.1ent i competent t o dea.l ,,ith 
case s like those r.K: ntionod in the French docw-:ient, the Conr:rl.ssion is of 
opinion tht,t ther e is no doubt thnt cz·cch9sl<:?vo.k Courts hl\ve jurisdiction 
over crir.ies corranitted on Czechoslov-'.lk t erritory. On the other hand, if 
Fre nch Courts clui.r.i jurisdiction in vim-, of the f ct th t the victin was 
a. Fre nch n tion 1, such cla i.r.i would t be co trory to the rul s of 
Internntiono.l ln::1. (Lotus c"'sc .) 

As t o the possible qu s tion t o v:hom th cr:l.rtlnals should be 
surrender ed, the Commission feel s tha.t it is not possib1e t o give acy 
gen r a l ruling as l ong as the recorrr-:ie ndntion c ontnined in Doc.C.123 has 
not b en either accepted or r e jected by the inter e sted parties. It is 
not appr opriate t o give a. general opinion a s l ong us it is possible 
t hat the Ca:imission ,·,ill be called upon t o act o.s nrbi tra.tor in concrete 
cases. 

III. . Further, the q u stion has bee n raised in ,ht circwnsto.nces Gerr.nn 

I . 

judges co.n be cons idere d t o be guilty of a nar crime if they tried a n 
U.satia n f or desertion in conse quence of the fact that /J.sace-Lorraine 

Ytas , contrary t o Intorn..'ltiona.l Lm·1, annex~d during the war and thnt the 
inhabitants of this territory were , accordir:ig t o Ger man L .. ·:1 , considered 
t o ~e Gcrnnn citizens. 

The Comnis3ion is of opinion t hat t he r. r e f ct of sitting on a 
Court trying a n Alsr.tinn desert •r does no t in itself c ons ti tut wor 
crir.ic, a nd furth1Jr, tha t the mer e f act t t a judge consider d the 
annexa tion of /~ sa.c e -Lor raine a.s e st blish d d cs not eo ipso c onstitute 
a war crime . The judge is f urtherj "in the opinion of the Conr.lission, · 
not guilty of a vmr crime if he acted upon the conse quences nescssnrily 
connected ·lith thi s nnnexo.tion, tha t i s , i n our case , the fact th t the 
citize ns· of Al s ac -Lorraine became ,· pursuant t o this a nnexa tion, German 
citiz ns. 

The Cor.uni sion is f urther of opinion tha t th judge i s guilty of u 
wn.r crime if the r ul es o f pr ocedure ppli ed "fer contrary to the 
principl es r ec ogni sed by all civilized nntions, or if the la··, dministered 
·ms contrary t o the principl e r ecognised by o.11 civilized na tions to such 
a n exte nt tha t is cts r omissi ons --ioul d have constituted a punishable 
crime . 

DR!..FT n. 

Text in Dro.ft .,.\ . 

• 

~ 

I . 

II . "/i th r e d t o the que ti rm of juri dictio involved in t he case , 
Co .ittce III reli c on the j udgment f t he ~cri ~n nt Court of I nt or natioro.1. 
Ju ticc in the c so S.S ." LOTUS " (Prance v . Turkey), decide d in 1927. 
In ihi s judgment thQ urt 3t ut e t :-.t in exorcising jurisdiction, 
In er nnt i onal l;\., 1 . ves Sta t e o. "wid mca ur of discretion"; tha t 
where t her e i s no pr ohi b i tiv rule of In rn .. ltiorol l av1 "every Sta.t 
r emains free t o dopt the pr incipl v,hich it r eg d a s best nnd ost 
sui t able"; t ha.t "a ll t hnt c ..... n be r •qu r e d of n 3t t is thnt_it should 
not over s t ep the limits ·hic h I ntern~tioncl 1 , pl ac e s upon its 
juris · otion"; thnt 11·:,i t hin hesc 1 · . · t s , i s ri ht t o xcrcisc 
jurisdiction re t i n its ovcr (.! i nt y "; thr t he o- c ... l ed t erri t ori­
nl i ty of cri · no.l 1£n" i,.. '1ot nn n tolu c principl e of Int r nnt · onol 

\ 
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l uv:"; thc.t ~ ny exception of the ri ght of Str-.t es t o exercise jurisdiction 
ust b 11 c onclusive l y r ove d" l nd tha t ns r..unicipal jurisprudence is 

divided , it i s n::trcUy pos"' ible t o ce in it an indication of the 
0xist noo in Int0rnutiono.l l aw of a rul r ~s tricting the crirnino.l · juris- . 
diction of u Stut 8 t o crir~cs commit ted on its territory. 

In 1:'.ddi tion t o the .jurisdiction of the Czech~slovo.k c ourts, vlhich 
would. be bus ed on the f ct thut th crime s ho.ve bo n ·cornr.ti. tted on 
Czechoslovak t erritory, the.r o . .J.s no obsto.cle,in Intcrnntionru. lnw, to 
the Fr e nch courts also cla iming jurisdiction if French 1aunicipnl · lnw 
ve sts it in them in ca s es ·,her Fr nch nl',tiono.ls hn.ve been the victims 
of cr~s corranittcd outside France. · 

In cases such a s outlined in the French document, concurrent 
jurisdiction is, ther ef or e , possible under Internationa l lnv,. 

III. ' ,s t o the question of subst~nce, ru:tr.tcly the crimina l r esponsibility 
of the judges, Comr:1ittee III cons i ders it necessary t o a.ra··, attention to 

_ _,,, • the f act tha t t h d0c · nt ppenrs t o c ont::i.in nn unwarrnnted assumption 
by des·cribing the Fr~nch nationo.li ty of the victim as"a fnct which must 
necessarily have been pointed out by the defe nce " ·· and by stuting tho.t 
the judges could not be ignor ant of the victins' 1.1.satio.n orJgin. 

rv. 

.. . 
The Corr.iittee decided t o b~se its discussions on the assumption that 

the judges, ·1hose crir:dno.l r esponsibility is in question, kncvr tha t the 
victims had ' been both .Frcnch ·citizena fron ,llsnce -Lorra ine, and thc t they 
had b een cot1pulsorily called up f or service ,·ri th the German .\rr.1y. If 
the judge s - Hithout f , ult of · the ir orm - di d no t knot, that tho accused 
wer e French n tion...'l.ls who had been e nlisted into the Germn /.rrey o.gainst 
their rri.11, no pr obJ.e.. of criminal repressi on against these juclges wculd 
nrise , b ecause o. Gcr l7l.'.l.n judge do ::; not c ommit a rmr crime in sentencing 
in ·;m:r time a Gerr.um sol di er for desertion from the Germnn ;.rmy. 

In fro.r. ing its opinion on the question nf subs t _o.ntive criminal law, 
Cor.mi ttee III wus ui cled by the 1nemor ndn by Mn.jar Gener a l Myron c. 
Cr3r, the United St t es Judge 1.dvoqo.t e Ge ner al, o.nd Colonel i.rchiba.ld 
~ Chie f of the Int rn t fonn.l I.Av, Divi.sion of the United Stntes 
Judge .'i.dvocut e Gcncr n.l I s Dcpl'.l't ra nt ( Cocrnission Document c.153.) 
Col11P.li ttee: III shares t he opi ni on expressed in these memorn.nda which is 
t o t he ef fect tha t -;1hiic r emn.turc nnnoxntion of occu i cd t erritory is 
unquestionably n viol o.ti n of Int ,rnnt ion:tl. l aw, it i s unsoun a n may 
be ur1sn.f e t o c onclude ther efrom thei.t very o.ction t o.ken by n. Court 
Mle ed t o b e illo ally instituted ( or al.leg d illcgnlly t o extend its 
j urisdiction enfa s i pso f ~ct9 t he cr:unin 1 lit'.lbili ty of c.11 persons 
nssoci t cd ·;r.i. th the oper ::-.tion of s uch n c ourt. Mer e t 0chniccl 
viol ations of Intcrnc .. tion l 1 \7 should not bo held , co ipso, to produce 
the individu".l crimina l r e sponsibility: The decisive c onsideration 
vould s eem t o be wh ther the tria l of c.n nc cuscd by c. particular c ourt 
epri ved him of the protection t o ·1hich ho 1t.:\s enti tlcd under the l,.'l.w · 

of Natio118, i. e . 

( a ) v1he ther ['.. _give n judici.'.'.l action flouted u specific 
prcl:libition of the Hague R, gul t i ons, or wns 

(b) in disr go.rd those fundrunc nt· l principles of human 
justice accepted by civilised pqoEl e s. 

illegal condemnation, 
pr ot ec t ~ judge m rely 

In nl l c, s, the 
t o deter mine i t .s 

cf Goner al Crn.mcr I s 
, my , um, Doc.c.153.) 



,. . 
-4-

The noti on of tho court itself r nt h r thnn nny nl l ogod illqgnlity 
in its inception, should furtiish th(; t est nf judicinl crirdn..'1li ty. Tho 
decisive consider ation .'/Ould seen t o be wh · th ' r tria l of nn, ccused by nn 
·ncr.w court c prives hi.Ji of t he pr ot ection t o which he is ntitled under 
Intcrnr.tiono.l l a.rt , vi z , v,het h , r judicial n,cti on produced either a 
violntion of s or.ic specific r ohibi tion undor the regul:itions, or vms in 
disrego.rd t o those funclru:le ntcl principles of hunnn justice r ecognised by 
civilised people s. Ti-io notion of judicicl ~uthoritie s in this respect 
is on no differ ent plane fron th~t of nilitory or executive a uthorities, 
Nor should nny groo. t cr vmight be given t o the pleas of "net of Ste. te" and 
"superior or ders" them is give n in other situations (pnra.30 of Doc.c.153) ' 

V. If the trials of the ,Usnti an des erters ;·mre c onducted in disrego.rd 
of those fundruncntal principl es of hunnn justice v1hich have bee n nccepted 
by civil ised p ople s, if, e .g. the ccused ,-,er e denied the right to 
introduce evidence , r t o pr esent ·witnesses, po.rticulnrly in proving their 
!lsatia n origin nd Fre nch nn.tionality, or if principles r epugnant t o the 
nodern pro.cticc s of civiJ.ised nati ons wer e applied, outrageous penaltie s 
inflict1..:d , and the lik<.;, then t J:c crinino.l r esponsibility of the jullges 
could no t c •rtninly be in do ubt . 

But Corrmittce III i e of opini on thnt the judges should n ot e scnpe 
p13rsono.l r esponsibility even in nuch cn'scs, ,here "homage hns been done 
t o 1 gal f orr.18". Even ,·.her e the tria l v10.s c onducted r o er it must 
be examined ~hethcr the judici 1 ncti on, although f or r.u:..l y corroc, 
produced a vi ol ['.tion of s oroo specific rule of Intcrnn ti onnl law. 

VI. In tho pr esent case , positive provisi ons of the Hague Regula t jons 
o.nd genero.lly r ec o6 nised rule s of cust ra:._u-y Internntional law have been 
viol a t e by the ju~icio.l action in question. 

Under ,~rt.23 of the Hngue Regul n.tions n belliger ent is forbidden t o 
compel the subj c t s the ho st ile p.'1rty t o t ake part in the opcro.tions 
of v1ro: directed against their mm c otmtry. Under ••rt. 45 , it is 
f orbid.& n t o f orce th inhabi tnnt s of cupied t erritory t o s,1co.r a.lle-

• 

gi o.nce t o the hostile Power. ..rt.5 '2 pr ohibits the r equisition of service s 
involving the inhabitn.nts in t h obligntion t o t ake po.rt in military 
oper a tions ago.inst the ir ovm country. 

'l'he allege de serter " , •;.ho ,;; r e tried by the Gcr 1. t\n military judg s, 
ho.d ·b een -enlisted into t ti Germa n n.ncy in fl gr unt viol ntion of the se 
pr ovisions .a nd of t h se nor rule s of custor.i<'-cy' Info rrui.tiontl la\7, 
mnking "premature" annexa.tion illegnl nnd "usurpa.tion of sovere i gnty" a · 
wnr crime. 

The death s·cmte ncos passed on t hese o.llcged deserter ::; vrer ~. sub­
s t anti ~ l y not hing but h~ cnforcomont of the c ontinuntion of this 
fl agr a ntly illcg position. 

It f ollows from wh:-.t ha s been sai d th .. t the a. t h sentences , ven if 
not o.rr~ved a t in the course of an outrageous r occdure , f l outed t h0 quot ed 
pr ovi sions of convc nti onnl "..n customary InternntionuI l nw. 

VII. It nay b ob°jcctud t o thi. nrguroont hc.t t . c Ger judg s in 
cntencing t o dcnth per ons who un r GC; rmo.n ln,;r v r e Germ.:'l.n nat i onals 

"nd deserte r s f r om the Go n army , did not hing but t h e i r duty as 
mil i b r y ju e s a nd cannot the r ef or c guilt of ·,rnx criJOC: s . 

no t c on _i dor t hi s def~nce sound . It sh e s the 
vi w expr'jS cd in th , •ricnn mcmor nd , pn.r a r aph 30, thnt the nction 
of judicial authoritie s in · s· r e s ect i on no uiffc r c nt pl ne f r m 
tha.t of . · utary or ex cutivc uthc,r iti •s n nd tha t grcnt c:c ·,e i gh t s all 
e iv n t o pl cn of " ct of S nt e " l'.n " upcr i or or c rD'' i n the ca.so f 

judges tha n i iv1... n in other 3i tu· tions . Co .. ittce IlI nd s th•.._ t th 

' 
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8,h . u< ~t 19 5 is b. don hv 
thr. i'.. 7 ur ·, )C~n , .xi untry i ... irre l 1., h1.; 

r n ) o. ecrt ,i.1 "'e; t r WJ" t nne t: nnt . ,r .r e <~ , he.: ·.1idcr sen c, . Thi s i 
t cri1.11.,s o. ~ · n t l w1- nity i n :.r . 6( c) of t h1.; Chnrter , ·;mere 

· s s i 
1 

• t t; c ncti vi tfo u cribe 1 th0r e m-0 cr i ninnl 11 ·,;hc t hc:r er 
n .J in viol ,.tion f th • on0 tic l n:,1 of the c ountr, 7heru c:rpe t r te 11 • 

; .or covor , .\.rt . 8 . of ·h1., C nrter pr ovide s th t t he f.:1.c t thnt t he def ndnnt 
,.c d ursuant t o or 1 er of his Governr. cnt hnll not f r ee him fron 
re _onsi ility , ut nay c eonsi e r <l in dti nt i on of i shr.tent i f the 
ribunn.l de t err.tlnes t -,_t justice o r e quire s . 

T e c.:r. n. n lrn incor p0r c ting •l a cc -Lorrninc i n t o Crt.rnnny , which , 
inc i dcnt c.lly , i n-,t bef r 0 the: Co .:r i ttee , i c:- o vi usly a. 11 , om st i c l ar," 
in he , caning of ·.rt . 6( c) ;:.nu nn c. r der .f ti c G.,r r .. n verru, cnt i n t he 
. 1.:anin of .rt . 8 . of h8 C rtc r . 

h p lea t nt ::. r m n citi~cn c nnnot b0 p uni s h ·d f or c on:.Jl ying 71ith 
German l c\w , c..rtic 1~ ly t } t:; l .'.'.,7s a out t 10 incor por 11tion of Czechos l ovaki n 
a nd Pol and into ti ~ Gcr ,:n n R ich , ·: ~- r ni s cd y the def nee i n t he Be l sen 
trial , 8 . g . by Pr of • . i ,. Sni h nctin .'.\" Couns •l f or the Def ence , rlho 

l ee. e el th,'. cri. v , .inst Czcc ho l ovnk f'l..n • olis h c i tizens c ould not be 
c0 si rler ecl m~r crir.·es bee , c P 01e.- c.n Czcc o slovn.ks nr..;r GvrmDn e ubjec ts 
un er Ger n hm. T · s p l v: ·;,L not upr e 1. by the LUnebur Court. 

VIII. If co , pli.'). cc ·,7ith dc . t: tic l ;: ,.1 oc not free fr0r.1 c r iminnl rcspons i-
bili y n . ' ni stra tivc officia l s o. d .c .ibcr of 1. ilib..ry :i. n pnr a - niliti'..ry 
f ce s , i t ,:Vf b e oubte ·:ih<.,; t hc r it is pos iblc t o r ec ogni e such 
de fence i } c Ctt"e of ·ur1 tJ ... ·:, o se po i i on vi s - u- v i s t he ir o .m 
Gov~r . nts h~ir s t a tu or y or der i s cert i'..inly t r ongcr and mor e 
indep&ndc t t o. ". t ")i' 1n n ii is tr.:1 ti Vt ::>fficiul or f o. r. ' nb r of the 
f orces . 

It a , t cr 1., f - r , in O!) ini - n 0f Cor. :ii ttec III b <; in line v;it h 
.:1-ll fod j u r ici r 1 o. d offi&.l pr < c ice nnt t ".) t\cknor,kcl.g · the .:tl.le cd German 
rm ·x ·~ io ns f r ..:<;ing c · <1ges f " m r esp- nsibili ty for r,hn t , in 
s u s he · 11, .... g ..... l c , u s i g of' t c c, ... ,t of r.lli ea ci tizc ns • 

T e, r <;, r '-- f "<ct th ·cl the nnne,x ... ti on of ,J.sc cc -

Bu if , i 
th,; vi ct inc• o 
" nc, 
not 

c.ny 
r, n . f c 
illc cl <,Ct 

on 1.: nuinr.: 
E rc. n the c 

ex unc hi ... 
t .kc thu Fr c nc 
c,r he: M..'\Y eve 
off e; ne t! 'oL 

, i s cri . inPl r 8sponsibil i ty 
he , by his jucl .c nt , deprived 
!)r vis · -,n of In c rn tion l av, , 

u ..,ht 01· cc.;. , 1., i., , in t1c Cor. aittue 1 s opini on, 
nr~ i ) n''1. l 1. ·:1, :i.t 1 ca t n,· t t c , higher cgree t h ... n 

i l 0 0 :-.l 0r d.c,r r i ve n by : i s upcrior . 

inn:equn ere ult thnt 
h ·o stick t o s nc 

f r;. r s:) nsi.bili t' f or 
If' h e wn 

.,'\i.. ns t 

t o 
cir c ur.i s n c <... 
i u l 
. 1. . 
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IX. It vlill of c nursc be n r.:a.t tc:r f or the c ourt, C\1nsic1. rine the gui lt 
of C[I.Ch individun.l jucr , t o h<.V0 r eenrd, if it think3 fit, in r.iitigo.­
tion of punishn.;nt, t o the f act t h .t the ctm 1n judges. r~re nctine 
under superior '"lr c1c.:r s , n~cl.y or d rs fron th~ir Govcrru~cnt, nnd _ l nws 
onacte " by the Hitler r ~r; ir.ie . 

It n".y eve n be thnt one or tho e ther 1f • the · juc1.:;cs r.ny succcsafully 
· h :nd thf'.t he acted under duross (necessity) or under c. r.iist: .ke of fnct, 
but thi~ is, ns hns b en snia, fr the c ourt t o c onsider nnd not for 
the Unite d Na ti ns V,nr Crinos Cor.nission, wh is cnlled upon · t o express 
its opinion wh thc r or n ~ pr:ir,m fncie n war crine has been oonmitted. 

r 

• 



III/ JO . 
8th :arch , 1946. 

ISSION, 

co;.~, TEE III. 

The Czecl o ovak Ca"e o , 2553 , (Christoph Manner,) 

Referred t o Committee III . 

n t he 2 h F -bruury , th · Czcc ho" lov k r e entative on the Unite d 
i ons ',',ar Cri " C .. i s"i,,n r e e ntc d t o th · C mmi ssi on a ch e agains t 

hristoph i · R, Gauh · uptstelle nle itt: r and cMbe r of the SS , for th 
lege d cr:i.r.ie dcporta t:i.o of oivil i · · cor:,nitted on 22nd Septemb er , 1938 , 

in Duhe~i a . 

h short s t a t en nt of fact" a nd t particula r s of alleged cri es 
c nt ne in this Chn:c e arc s f ol lo ·, : 

22nd Sep embe r 1938 , the a ccu d , i t h the assistance of 
, ki dna p cd a m' n '.'/Or king with the Czec m lovak police , 

trLn 1ort ~d · im f r or.1 Cz c O"lovakia ovc; r the front i e r t o Ge rmany 
a nd de live r e d h:i.r. the t o th Gt "t.'.lpo , 

T C t the inc r or a t ion of h~ so-c lle d " Sude t en­
h po ition i the Hcnl -i n Pa rty and in 1940 

ho SS . Si ne · 1933 he r:1 rkcd s a n agent of 
l i gcncc Service ( Ge t ~po} in the lx>rde r r gins 

, nd G ldreich fled f r o. . ny t ~ Cz ch sl vaki a where he 
f und a sylum as a pol i ticnl r ..:: fuge o , He assi sted ho Cze cho-
slova k pcl ice e spcc i · lly in unma ld. g per ons p osing as r c fug c s 
,,h , hO": e ver , we r actua l l y sent by t he No. z i s t o Czechoslovakia 
f 0 r s yin 9u O"CS , 

On cp c1 bcr 22nd , 1938 , borde r o f Bohemi a , the accuse d 
arr a n cd, by orde r · t he po , n t t,, c k on Armand ,Gddre ich 
a nd , ,,i th t e ·si nnce ("\ 0 oth r unknovm perpe tra tors, ' 
ki p ed D.nd transportc h:in acros s t ht Czec o lov b rde r b 
Gtr !:iany , v he r e he a live r ed h:iJ . t o the: Gcs tap u, 

J-,t t nd during he days of 
n , G~r ma ' intcns i fi d her ~ nr of 
a n incrca d numb ··r of incid nts in 

in or d..:: r to ,,ai t ?J.n a pc ,an nt 
pr ..: t x ts f ')r t he inte nded i nvasi on . 

he cri . under c on idL.r t:i.on a i d t 1 ·_-,c r i n th 
th~ Cz ·cl O"lovak authuritie ~ w~ll t \ S t terrorising 

::; cvi L- nce ho :n,c:p ctivc file o f he i/i istry of I t ri or 'in _ gue 
.is r cf c. rr-·d o , 

I t i !:11.,1., ting 
l . 1... c .:. ,. Co .u:ii t ee 

er · . · .·ho l d 

t c I decide d t r wf r 
c her h ' r icul 

i ty a nd for ·;,hut r a son . 
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III/31. 
20th :March, 1946. 

UNITED NATIONS WAR CRDiES COMMISSION. 

COMMITTEE II I. 

Supplement to the Survey of European 

:· Armistice Conventions and Surrender 

Documenta~(Doc.III/22) 

Provisions Concerning War Criminals, 

NOTE: Docwnent III/22 conta ins a survey of the provisions 
of the European Arr.ristice Conventions and. Surrender 
Docwnents dealing vr.i. th war criminals. 
In addition to the documents mentioned there, it 
should be noted that the Control Council law No.10 
(circulated as Research Document No.15(bis)k is 
relevant to the question. 
Only now the text of the Control Council Proclama­
tion No.2, dated 20th September 19451 has become· 
avci.lable to this Commission, This ~roclarnation 
contains "certain additional requirements imposed 
on Germany". Its prenr.ible and the text of its 
Section X i s reproduced below. 

PROCLAMATION No,2, 

Certain Additional Requirements Imposed on Gennan.y, 

To the people of Germany: 

We, the Allied Representatives, Commanders-in-Chief 0f the forces of 
occupation of the United Kingdom, the United States of .Ar.lerioa, the Union 
of Soviet Socialist Republics and the French Republic, pursuant to the 
Declaration regarding the defeat of Gerr.iany, signed at Berlin on the 5th 
June, 1945, hereby announce certain additional require:r.ients arising trom 
the cor.tplete defeat and unconditional surrender of Gernany ·,,i th which 
Germany nrust comply ( in so far as these have not already been fulfilled), 
as follov,s: -

Section X, 

36, The Gennan authorities will furnish any inf'onMtion and documents o.nd 
will secure the attendance of a ny witnesses, r equired by the Allied 
Representatives for the trial of : -

( a) the principal Nazi leaders as specified by the Allied Representa­
tives and all persons from '.;:' : e t time named or designated by 
rank, office or employment by t he Allied. Representatives a s being 
suspected of havi ng committed, ordered or betted war crimes or 
analogous offences; 

., . 
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(b) any national ~f any of the United Nations who is alleged to 
have coimdtted an offence against his national law and who 
may at any time be named -or. d,esignated by r~, office or 
emph,~nt by the Allied Representatives; -=-.-:·. · 

and will give all other aid and assistance for those purposes. 

37, The German- ._authorities will corrp.ly_ ,7.l th any directions given by the 
Allied Represcrite.tives in regard to the property':of aey person referred 
to in sub-paragraphs 36(~) and (b) above, such_ae its seizure, custo<\Y 
or surrender. · · · ' · . 

.. . .. ... :._ ,. , . 

.... ... 
·- .... . 
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III/32. 
20th March, 1946, 

UNITr::D N TIONS 1.'I.R CRIMES COMMISSION. 

CO! UTTEE II I. 

The Yusoslav·cases Nor,1323 nnd 1462, 

1) The Yugoslav Represent tive on the ~nited Nations :lar Crimes Cor:,mission 
presented to the Cor.ir.rl.ssion charges agc i nst certain Italian, including 
Italia n jud13es, alleg ing both v,o.r crir.lc s in the narrower eenso a nd crimes 
against hwnnnity. 

While the charges, s f ar a s • th y . 
se nso , ·:,ere disposed of by Conmi tt~c I 
persons placed on the respective lis ts 
Commiss i on, ~hose _parts of the cha r ge~ 
only \7ere adjourned. 

liege \'tar crimes in - the narrower ­
ome tine a.go, and the charged 

of the United Nations War Crines 
tha t alle13ed crimes against hur.1anity 

2) .In the mee ting· of Cor:rnittce I he l d on 14th .~ rch 1946, Minutes No.54, 
Cor.nnitt.ee I decided to r efer to Cor.anittee III the question ns to ·:mether or 
not the cr:iJnes involved in thes.e p- rticula r ca se s ·should be considered as 
crixre s agai ~st humar\i ty, an~ for v,ha t r ea son..,. 

"" • r r · . 
This decision- of Cor .ittee·_·I concerns par agr a phs IlI, IV, VII, VITI 

and IX of ca se No.1323 and cas'J!'- Nb .1462. 

3) The Yugoslav r epresent ti;c ha s kindly r.18.de an extract from the 
charge No.1323 a nd ' the a.adendw:, t her e t o as f a r a s they o.re relevant nt 
this stage. A c opy of this - "' per by Dr. Zivkovi6 is appended to this 
docur:ient. ' 

4) The sh~rt statement of f act a nd the particulars of alleged cr:imo 
conta ined in the c~so No.1462, L re ns follows; 

" The ind.i vi duals listed above are guilty of crimes including murder, 
shooting of hostage s and Yugoslav prisoners of wD.I, destruction of 
villa cs, illega l arrests ond mass deportations. 

. . 
" Thie char e ·· dea l s vii th a nutlbe r of crime s committ ed by the Italia ns 

during this war a ainst the Yugos11.w ,population in the provinces knovm as 
VENEZI A GIULIA, TRIESTE and I~TRL,. 

"It is u known f ac t tha t the I t alia n authoritie s cecre tly persecuted 
the Sla v popul t i on of the ab ove -nc.r.'led r ovinces long before this rror and, 
af t E:r the occupation of r egions ·:,i thin the frontier or Yugoslavia proper, 
t ey did not even t ry t o hide the ir ol i cy of t erroris m and dena tionalisa-
t i on of th Yug s l av minority i n Ita ly. Enc ourng d by the initia l 
successc of the Axis, the I t in author i t i es , both civil and military, 
depriv d the Yugos l a vs of Ita l y of all t he pr otccti n a t?d rights which 
t he l o. t t r should ave enjoye d i n accordance n ith the tre~ties. 1iore -
ovcr, h I t ali an a uthor i ti t or th Yugos l vs of Ita ly rose to arms 
in cons qucncc of t hi s I t ~l i d b ec3.El€ part of the Jugoslav 

.:·.t i on Arrey of Liber r t i on, applied t o the Yugos l v citizens af Italy 
the srune criminal me thods r,hich t E:Y h d e . ployed i n the ca se of" the 
in i t ~nts of th conqu ·r d p r t s Yu os l avin proper. 

' 
I n c 6ti u t ion of hesc e r· , 's f r om o. pl e t e nd. only a 

f r a gm nt pie ure ca n b r ovide r. Howe ver, in this cha r ge 
t her e r s onc co. fror.i ·:rhich i c , of Ital i a n er· . i nal 

thods can b col l ect d. 
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" BERGONZI, ZICCJWO and FABRONI of tho Difeso. Tcrritol'io.le nt Videm 
( Udine) were especially rcsponsi ble for intro_d\loing, during 1941-li 2, tho 
so.me drastic measures agninst tho Yugoslav population of Vcnetin viul1.o. ns 
thoe in force aga inst the inhabitrmts of Yugoslavia proper. They ordered 
th~ shooting of hostages and of rrenbcrs of tho Yugoslav AJ."Q9'-of Liboro.tion 
tho burning dovm of villa$c rs and Jn£1.ss deportations. Uni ts under their 
cot:lmnnd committed the following drirres:-

" In July 1942, Jieman FURLAN of Gozza near VIPAVN (\rip~) n soldier of' 
the Yugosla:v ~ ~as cnptured and shot. . 

on the 2l~t _july, 1942, ·seven l\lgoslav soldiers wero captured.during 
tho mopping \lP operations in -tho · sector V1pava-Nanos o.nd shot on the spot. 
Their houses . were burnt down on the s!U:X3 day. 

On the 2lt-th hugust 1942, the so-called PE\rtisan SAS.A, a Yug"slav ' 
soldier, was captured and ahot. .1 

Between the 10th and 15th· September 1942; the squndristi burnt do~· 
several hous~s in tho village GMHOVO near GORIZIA in revenge because 
seven young Slovenes had joined the Partisans in tho woods. 

On the 28th and 29th Septer.mer, 67 relatives in all of those 'Who had 
joined tho Yugoslav Amr, were arrested and sent to concentration cOJ:l)s. . 

On the 1st October 1942 a nur.lber of' families, ~1hose cmmbors · were with 
the Yugoslo.v Arney, vtcrc deported fror.1 the nunicipo.lity of' TRNOVO (Montespino). 
17 families were a1so deported frOJ':l tho municipo.].ity of' Bt.FSTER near 
Gorizia ( Gorica). . . · 

On the 7th November 194~, Frnnq .MASLO nnd Hedvik MASLO, Yugoslav 
soldiers, of li onf orte ~1-T-ir.kvd , and n rranan. Partisan were captured and shot. 

On the 26th November 1942, about 50 relatives of Partisans. . v,ere · 
arres~ed and deported fror.1 POD~ near Gorizia. 

In December 1942 n . nwhbcr ; of' punitive expeditions, so~o.l.led 
"rastre11£Unenti" v1ere carriea out agninst villages in the area. of GORIZIJ1., 
TOI.MIN and IDRIA. Houses wore burnt down and a number of' persona were 
shot or deported. · 

On the 5th Decomb r 1942, 16 more relatives of Partisans were arrostcd 
and deported from tho "rastrellru:iento" areas. · " 

. ,! . .. 
5) Arrangements havo been made for the Minutes No.54 of 'the meeting of 
Cor.,mi ttoo I, held on 111-th March: 1946, to be sent to· members of ComDittee 
III for·inf'orr:ntion, as soon a s they are av•ilnble. 

., . 

;. ' .. 
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III/ 33 . 
22nd 

UHIT 

CO ~JTTEE III. 

of a definiti n of 

"crime s aaa inst h· ni ty . " 

C<"'r.-tp iled by E n Sc ·,elb , Legal Officer . 

r.· P.ce lirr:inary . 

1. , itt e III, t ·1hc. the c ase of C ist Manner ( . • 2553) ,·;h is 
charge ·,i. th a II cr i , gai.1 s t ' unani ty" had bee 1 r ferred b , Co . . i ttee I , 
depided in its ,ee ting he ld 12t: l · rch 1946 , t o a tter.rot a. definiti n of 
"cri .e s against umani ty", and c , e d t 1is ·,riter ·.-,ith t 1e collection of 
t e r.-aterial and the prepara t ion _ of a paper n t he subject . 

The~ r esent r · port oonti.ins: 

1) : survey of t 1e use of t e t ern " crime a r,uin t l unani t y 11 nd si. · lar 
expr ssions prinr tn t ' 1939 - 19 5 Y."ar . 

The pr eparato discus i ns durin t he 1939- 1945 -.~ 

na lysis f the sic 'aoew. e s o t e pre e nt p s t - ·,ar period. 

eriv · r . tilt; ure bere proceedings a t pr e s e nt 
still i n pr s . 

5 n a tte1. pt at a definition. 

1) h Fourth Hau~ Convention of 1907 recalls ha he Contr cting 
c r it:.,s e de ire t '> erve , e ,en in he c ..tse of ;·,1ar , 

" e inte r e sts of 1 a J_ ~_y_ ~ -r - pror,re sivc needs of civilizat ion" 
"f Fr ,1b l · , par~ r. aph 2 , In t he :-·:uc . qu t e d e i ghth ~ agr a £)h of he 
--:- r e:ar.;ble he Contr&c tint Partie s ..:cl£..red , i t r ~-lia , · t " t h i nh it ::.nt s 
: r.c1 belli <: r ents r er.1uin under the !)rc i: cti n a nd overnanc e of t e law of 

fro he s ge ., s t a:t>li ·· ed civ· li z d p pl e , r . 
frc .1 t e di ct0.te s of pub l i c conscience "-.- -

The er;~ u n · ty11 ere ap~ ear 
·:·ere , pe r defini t i one , , n i h ·.n r c 
sense , nanel y •;1i h viol a tion o' t 

a doetment : i c dea ls , as it 
the narro·:,est a na e ch ical 

a ,. · n t e doc , nt .i. t<-e l . 

·r did no., 
h1 •~}. - Ka i n r 
l 1lL n '' l-

c 1s o .. s of ·:mr r; c ~· r e laid 

• 
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offences against r.1ora1·, not l egal provisions. This prec de nt of \.rt.227, 
ther efore , doe s ot c oncern the re sent pro bl en of II crimes against 
hw.nnity", because the lat orr ue _franed in the Chertcr of the Interna tional . 
' dlitnry Tribuno.l, are crines offending ·aguina t legal and not only .oral 
duties. Art.227 of the Treaty of Versailles \7us, of course the pre-
decesst"r not of the p rovisions of .Art·: 6 (c) of the Charter, (erines a gainst 
humanity), but oi' _" rt.6(a) of th0 Charter (crines against peace)( ,,;1ith thi& 
important distinction~ that -the criT.'les against peace under J..rt.6 a) are not 
r.:ierely contraventi ons of .a noral cocic ~ "but violati·ons of l egal provisions. 
This diffe r ence illustrates- the d~veloprent of'. international law - at least 
in theory - be t-.-,een 1919 and 1945. 

3) The Cor.-r.dssion of Fifteen, se t up in January 1919 by the Prelininary 
l?eace Conference, r ported tha.t "in spite of the explicit regulatidns, of 
established custons a nd of t he clear dictates of hun!lnitv; Oerr.iany and her 
: n _ies have piled outrag upon·cmtrage". The majority of th e nembers of 
thtr -Cpr:ir.ds•sion held that all person·s belongi·ng to enecy countries, hoY1ever 
t:igh ;t~eir position may have been, without distinction of rank, including 
chiefs of Sta tes ·.-1ho ,have been guilty of offences against the. laws and 
,.ustons of war or · the laws of hw:,,an~!t are liable to criminal prosecution". 
Here vre find --1'or the f~st t~ the juxta -p0s;ition · of offences agains·t tho 
1,--,s P.nd cus-'.:orn:; of v1:'X corr •opondi ~: to •. rt.6(b) of th 1945 Cr1nrter, .'.l.nd 
f')ffences ngainst the lar,s of humanity corresponding to its ,u;-t.6lc). 

4) I d0 not kno·;, ,·,hether the 1919 Cor.nnission, in using the terI:15 "offences 
against the lar1S of hunani~y ;' had in n ind offences \7hich v.ere not covered by 
the other expression "violation of the l aws and custoT.'lS of war",. pa.rticulurly 
vmether the Comr.tl.ssion thought of c1 incs against" ·"any civilian population" 
committed by the Central PoY1ers · in ·· orld ar I. It is · corruon knov1ledge 
hat to some extent a lso in the fir s t world -war persecutions '.Jf their own 

nationals had been conducted by the. Ce ntra l Powers 0_n a considerable scale, 
though n t ori' a soale cor.iparable ·.-ii th· who.t happened in Nazi doninated Eur-ope 
betvreen 1933 and 1945. Reference i s ruac, e.g. to persecutions by the 
Austrian and Hungarian authoritie s of politicial opposition groups and of · 
Slavonic and Ilonanic races in Austria and Hungary, and crimes ccr.anitted by 
Bulgars and Turks against ro.cial r:iinoritie.s. Whatever th.: answer to these 
questions :i:lay be, in :the actual t ext o f the ~.'eace Treaties, the phrase "laws 
of hwnanity" does not ap pear and : rts.228-23O of the Treaty of Versailles 
dealt only vii th acts in viola t i on of the la..,-,s anq __ c_ua~or.is of war. 

III. The preparat0ry discussions d~ing the Sec ond World Wax. 
Action by the Unit ed Nt tions tor Crimes Commission. 

1) The recessity of i ncludi ng int the r e tributive ·actions of ~he United 
Natio ns nlso crimes cornr.dtted aga inst neutr~Is, against· Sta t el e ss persons 
and last, but not l east, aga i ns t per sons of e nerey nntionality, ·was f elt 
early in the second '<"'rld War , when t he outrages c ommitted by the German 
Nazis a nd the .Italian Fascists ag inst cpDosi tion groups and racial 
ninoritic s becane genur ally kncrun. I t vro.s particularly :the unprec edented 
erirnes a a inst the JcvJS, irrespective of t he ir citizenship, that c ontribu­
t e d t the enero. l opinion t ha t n t only ·-cr.imc s cor.anitted against allied 
conbnt nt and .'.ll.li ed civili an p pt.µ a t ions , should ba punished. 

The London I nk rnai:l.. onal llsscr.ibly , e . e ., r co ended. in"The Puni hr.tent 
of y· Crimina ls" , Rc ocrt of Co .. ie ion I, p . 7., t hat in defining the scope 

f th r tri~utiv action of the United Na tions , "a c omprehensive view 
should be t ken, i nc ludi.ng not only the cus tor:iary violations f the l o.vis of 
1.1ar , b t a ny · o ther s o iC'us cri c against t he l oc l a•;, co ,, itted i n time of 
v, , · the perp tro. tor of ·:,hich not be n vi s i t cd by o.ppr.oprint c punishrrcnt". 
In r ~sp c t of the ext rr.dnati n of Je:,s , it vms rc:conv,cnded"that punishr,,en t 
hould b~ · .posed no t onl .\'/hen the ' ctins r re Allied J e• s , but even , hen 

t e: c r · s hc.d c cm Ct'I . tted against t t e l s Jo-:m or any oth r Jews , i 
,, r nnny or e l s vmor c . 11 Finnll , t he Irndon Intc r nation 1 • serably r ec -

ended "a p puni . nt of er · . such ?. . t ho e t h t ·;.,er e p r pe tra.t £:d 
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0c.: ce- r.:indc d Ge. ri ·nn 
... ·.1 nncl c•r der" . 

·::ho ·.c: r c ~. ::mi " tin t he 

2) 'Ihc :·.hon · ."nr r ii. -, s C J. i ssio i t "o l f ht s fro .1 < very early 
·•ttont i on to t he nu i ,.h .. ·nt of crir. c ~;_uc o. t sc 

._ r c.nn ;:,.nd t nt ci c .,,. J c·.-, ,., in G1.., r i:1,..".ny . ... u r e sul t f 
cons i dc r c:>. t · n by the C :·.ni s ion o h0 r nft r .:! l ut i on sub1: i ttcd by 
C :d.tt c, II:i.. unde r the title "Scope of t he e tributivc .. ction of the 
Uni ea l" t i on ", (Doc . C. 20 ) , n l o t ·r ·::R ·.-rritten by· Sir Cecil Hurst to 
tho R : . . ,~nthony Ede n o. the 31 t 1,·iay 1944. The f llcvr.i. n[, HO. s st<.tcd 
in t hi s 1 ,tter , he kxt of ·,,h i ch ·ms a prov d by the Co !T.1i s ion on 30th 
'.zly 1944 (. i nut -.; .., ) . 0) : 

11 Tc chnico.l ly , di tinction c n ,11.., ll be ar .-m be t ween C'.troci tic s 
er :~it cd by c nor.,Y :1hic l· ar u vi oln t .Lons of t ho l nn"' c.nd cus t 1:1s of ·,or 
:.md t 1o"e w i c h .'.\r o not , but it ·: i ll pr obably bo th fl ne r ul vie·.-, tho.t th 
nee d t e xa c t r Gtribut i 0n is as gr c nt in t ho one _c us h s in t he other. 

" ,. C< t cg ry of one , ... tr c i tic s ,_., ich ".S d8eply uffcctud t he public 
:.1ind, ut ·:;hich dov: not "f 11 trictly .-.ithin t l · d f :inition of ·:.<.I crir.<1.:s , 
i undo l:itedl t ho :•. roci tic . · .:1ich h"v c.. be en co,.u:1i tte d on r ci· 1 , !)Oli ti cal 
or r ciic iouC! gr ounds in e ncJiY t erritory . 

" h<.:: publicity Y1hich 17a :-"lvc n to t e up oint:-1cn t of the Cor. . ss ion 
f or the Invo tigation of ·::nr Cri . c s l ed .. ~~.ny pc epl e t o ~ c, une t h~t ·it 
·,:ould b e _ :'.rt of the dutic of t c Comri s ·i on t invc tigatc t roci ti ' S f 
t h:i. chf'.ract..:r c . . i ttod by the cn e:;:or in e n DY t c,rri t r ·, a s rre ll s i n 
occupi e d t Grri t ory . I hnv0 b ee n apprcX'..ched n occ<. i ons by bod i s nd 
indi v i du· 1° de s irous of kn ni.1 , ·;1ht- t e r t h..:y co' ild h0 l p the Cor.n i s ion in 
t i part of it ·,ork . I f 01. c o t hu r . - chine y for d aling ·ui t h the above 
c · t cgi,ry f <'L'- c s i s to be "Gt up ,' the Co . : i ss ion fc 1 t 1.t p iblic 

nnou c er:ient t o t his ef •c t ,.-,ould be he l pful , in or de r tha t the publ ic a t 
l arr.c . ay underst~na th~t e f fective steps · i ll bo t ekcn to e nsure t a t - t h , 
author s of hcse " trocitics :u-0 brought t o jur:tice . r 

11 Th Gov'-'rnr.,cnt of t c Uni t vd ut i on i; ''Y "lFCl).dy avt- in vie·, sor.1e 
plan for brin ,in the uthor. of the ·c cri 1:1es t j us tic '-' , but if t hc. t is 
n t th E- en.so , it i right t hr, t · r u ou l d kno 'r t ho.t t he · Cc . ·ni ssio is 
pr t.p r e d to o.ke; up t his vmrk i f by a in it ca n n s i s t t h Gove nr:1e nt 
of t he Uni ed :!'fo.tions . 11 

T then Lo d C10.nc e;ll r (L0rd Si n) r LpliLd t o Sir Cecil Hurst n n 
l t- t tc; r de. ·ca 23rd :.upus t 1944, i nt<:r a li , : 

in L DC, 

o . , \., r 
.f' l r 

t o 31 s t · y ou r ef er t 
f :-.11 ·,i thin the c1 f ini t i on 

O~:✓G . 

occurre d i n occup i e d 
• nd her.., ·:;o ld be 

y 
unnc.: c c.· s sr.ry 

i t c t ,is r·c.; r.. subj\.!ct . 
'1<:, q L ti 1 of .:-i.ct!- o · thb .dnd 

:;criou :: difficuH i ..... .na i ·.:ould pr b 
::::h .l d Lt ronr rn ·. ,i · hv·c 

ful .V C')l , . . C \..I"" l 1 j ,. 

nc.: 

f cl I 
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lii.s Maj e aty' s Gov rru:11.;nt do att ;_ ch vur • gr eat i mportance to the i!lvestiga- · 
tion nhich t hey f ee l sure is pr oce,.ding of th0 qassacrcs connitted in the 
occupied t 0rritorios · i:-.nd the idc ntifica tibn of those responsible . J' 

The . ro_ttcr ·.-1 s further discussed in the r:~ oting ~f the Com.--:li.ssion · 
?e ld on 26th ..Se~ter.iber 1944. The r ecord in the i • nutcs of the r.1eeting 
is as f vllows, {Doc •• 33, p.3.): · 

11 Persecution of J e,1s. 

11 Lord Wright was of opinion that the persecution of the J ews in 
Germany ; was,. logic, lly, a wo.r cri1;1e , and the.t the Cor.imission might have to 
consiqer exte nding its definition of wo.r crir.les. II 

. The Ch~irr.nn, Sir C0cil Hurst rer.arked tha t Lord Sir.1on 's letter h.::i.d 
ind;i.ca t ed n dop:j.rc th2.t the Commission should not interpret· its nandnte 

. · .in any rorrow spirit, but pointed out th difficul tics in the ~18:Y of · 
· ' including in the Corn:rlssion's duties the handling of Gerr.ian crires against 

Gerr~~ ns in Germany. Ho , (the Chnirr.u:i.n) . shoul d like to ' r er.dnd the 
Cnr.u:dssion tha t the vast ma jority . of the crir.x!s ccr.imitted against the J~~s 
fell vii thin the Cor:u:1ission I s t e rms of ref ere nee because they had been 
carried out in occupi ed ·t erritory such as Poland, or because the victims 
were non-Gcr JJj).ns. 

I 
,\ furthe:.:r l e tter by Mr . Eden, dated 8th Novenbe r 1941+, 'If.' s r ec ived 

fron the Foreign Office , confiming the attitude taken in the Lord· 
Che.ncellor's l e tter da t ed 23rcl .~ugus t _1941+. It sat ed: · 

11 The views ;of the r·ar Cabine t on your ·l etter of the 31st May 7/Cre 
cor.u:runicat cd to your COf;'lr.lission in the 'l e tter from the Lord Chancellor to 
yourself as Cho.in.1a.n on the 23rd ,..uf.ust 1941+. The f ourth pnragrn.ph of 
that l e tter -dealt vlith the sup~estion put f ~r-~urd by the Commission a s to 

· a trocities cor.v:ii _tte·d on racia l, politica l or r eligious e rounds in cneqy 
t erritory. · In tho.t l e tter, ·nf _k r s t a ting the vier, then held, the Lord 
Ohanccllor ·Nent on , to s ay th t His iw. j csty' s Govcrni-:-tmt 71ould eive further 
consider t.ion to thie que s tion. I an the r efore ·:1ri tinr, to l e t you know t 
t hE' t His lic.j csty 1s Govcr nnont adhcr ~ t o the vie,,rn a s stnt cd in that letter. 
The r.mjori t . of · t hese atroci tics \:Jill hc.ve b ee n cor.uni ttcd afla inst eneJY\Y' 
na tion ls; if cormiittcd a a ins t · : ,llicd m tiona l s t hey a r e within your 
Conmiss i on's t er ms of r ef •r e nce ru.r eudy. I t hink it is clear from the 
l otter tha t there wa s no i ntention .to oxclud~ a trocities on these i rounds 
in enoqy te r r i t ory if they in f act ceme •;Jithi n tho- ca t ceory of v1.xr crires, 
but you wer e clearly r a ising the ·ui der issue . His Ma j esty I s Government 
do not •· a s wa s s t a t ed in t he L:: tt~r , - ,r.i.sh to preclude t he Commission 
fron ccllecting a ny cvidc m e which t hey fee l ·.-✓ 0uld b of value in rela tion 
t o the rencr al extornination p<"licy ·.1hich ha s undoubtodly been co.rried out 
in occup i ed t rri tory in c ircumst11ncc: s vmich constitute v,ar crimes. 

• 11 1 pa.rt fr om othe r c ons i d r a t i ons Hi s e. j o s ty' s Gover ~ nt f ee l t hat 
the prngr ess of t he ;;dr h !3 made t he ·.-, c r i r:ri.,na.l question one of some 
urge ncy, a nd it nould be a r.1i s t nk f or the C mr.ti.ssion to tU'ldertake this 
additi ona l nnd h avy burden. It i ·., unnece ssary to s-ay t ha t His Ma j e sty 1s 
Gover nment sinccr l y hope t hat t hnse ·;mo ha ve b een r esponsible f r the se 
a troci tics nay on cl y ho.vc t he puni shment ·,·,hi ch t heir noti ons deserve . 11 

3) On 1hc 12th J une 1941+, 
int r nlia , tho fo lo ·li ng 

c sidont Ro'oscvc l t nnde .'.l o a t ament c ont · ni ne , 
a, nph : 

11 • , • • • Thi n., tion i s pp l ed by t he HY kr.10.t ic per e cution of hol plc s 
. inority _r oups by th~ nzi M. To u~ th · npr v kcd r.urd r of i nnocent 
pt.opl e si mply bccc..u c of r co , r ~lir;i ous or pol itic er •ed is the black s t 
of nll possi bl e er · cs . . Since th Io.z i be ._{'.n this f .our 

_ I 
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citizens in o.11 r:nlk" of life 11nd of , .11 politica l nnd r cli3ious pursuaaions 
have express dour f clinr, of r epul s i on ~nd our anger. It is u ratter with 
r Spl-et to ::hich thcr i" nnd can be no di vision of opinion amongst us. 11 

" • · •••• T the Hitl<!ritc s, their subordina t e s and functionarie s and 
satellite s, to the Ger man pcopl a nd to a ll ~ther people s under the Nazi 
yoke, ~c he.vc rode cl ar our de t err.ti.na tion to .Pt1nish a il participants in 
these e ta of snvaeery. · In the nnnc of hur;mnity ··wc have cn.lled upon then 
to spa r e the lives of the se innucent pe..,plc. 11 

.. . . 
The· then Uni t ea Sta t c s Undcr-Sccrc tnry of Sta t e , Mr. Grew , said on 

1st February 1945 tha t the Stntc DepartT.1Cnt nl nn calls_ "·for :the punishment 
••••• for th whol broad crininnl cntor prise , includine offences ·,1herover 
c~mmi tted arains t ••••• ninori ty cl ements, Jerri.sh, a nd other groups n nd 
-incU. vidua ls", . . _ . ... . ... . 

4) In the House of Commons n 4th Octobe:r 1944, i n ·r eply to a question 
uskinr, th~t thl- ru. .10s of those r c"'pon"iblc for crines arminst Gc:rn..m 
democra t s und , nti-Nnzis , "Uch c..s the rurdcr of 7,000 internees in 
Buchom:uld cvncentr· tion car:?p, should. b o added t o tho 'list of vinr crir:dno.is, 
Mr. Ede n said: 

" Crime s corrani ttcd by Gorr.ians c.;.,C: i ns t Gcrr.ian , however reprehensible, 
ar e in a different cut gory fr r.1 rmr crines a nd ~ a nnot be dealt vr.i. th under 
the sumo proc~dure . His . j e sty's Government hnve this matter under 
cons ideration, but I nn nvt in a posit i cn t r.w.ke a ey fur t her statem~nt 
·.:i.t pr e sent. •'' · · 

In r eply to, a f~thcr •. question <'-fl to ·,hether ' the murder of a nti-Na zi 
• Gcrrons in Germ: cy vius ·not j u•·t '..'.r; c~. i.r:lina l u s the murder of other a nti-

.. Nazis e l s e 1her e , ?iir . Ede n s o.i d : ' 

" I ··ilc.s not tryin , to roasure t c de ee of the r epr ehe nsible il')O.ey of 
these deeds; .nll I · ~s suyine wc.s_ th :ti: i t. ··.qs .1w:t.~.' wnr _ q~:µ;;~_ J.n the 
s ense (' f other crimes tho.t a r c "Qeine .. corrw.tj.i;t9_c}_/ aiJd other _J;len.ns v10uld have 
to be found for denlinr Yr.i. th it. " · 

Finally, in r eply to a qu s t ion ,b. • Silverr.i::i.n ns to v.rhe ther the 
te1,r,.:1 of r e f r e::nc of the We..r Crim s Cor.u:ii ssion should be '\'lidened so tha t 
al:', these r.-t2,tt rs ,could b e dealt ~·ri th by exactly the srune proc-cdure , Mr. 
Ede n s a i d : 

" No , Sir. We r a lly hnvc 1ive n some thou ht to this. I cannot 
agree ·ni th P.'\Y H n.Fricld ab out ·;ridenin the ·.,erk f the War Crimes 
Comr:iissi n ; they hnve u v~ry definite , .nd c irClID3Cribcd task. I agree, 
hm·,cver, ab ut the ffe nsiven ss of the se cri.l. e s ; all I so.y is, tha t 
th y r.rust b9 handled in some other ·-:ro..y . " 

In th~ Hou ~e of CoT:"!lil ns on 31st Jan ry 1945, th then inis t er of 
Stdc , fr . Ri chard Le::: str.t ed, in r eply to o. qucsti on : 

" · Crim ,. ·co , i ed. by r . ans A.gain t · Gcr r. ans are in differ ent 
ca"tcp ry f r om 'il ?X cri me an c nnr't b l- deL J. t ·;ri th under the s . · procedure . 
But in spite of t i . , I can as ure :ry hon. Friend th t Hi s l r.~ j esty' s 
G vcr hment will do t 1eir u t r.iost to e nsure t ha t the s . crime's do net ~ 
unpuni sl I· is t l (.. desire of -i. 1cjc ty ' s Governne nt that t he 
auth ri tie in p st - ·,.,. 4 riM ny s all r:1e t e out to · t ho perpe t r l'.tors of 

•s t he p ni shmcnts ·.1hic h he de"erv • 

" Tho authori tic" o ·· h:i.ch I r c,f 
i n contr 1 · n Ge . cy Yhc n 
11,rve i o ,y hon. an l e 
will be . 11 

e ~.uthor i tie; ,ho v · 11 b 
n nd . I • ink I can 

-wi t..; ·:,ho those uthoritics 
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, : 5) In view of the ·g_uo t a tio·ns f r cn C 1:m:i s sion docunent s , r conmc naa tions 
f.ror.i .s emi-officia l -·b odi s lik t he · Londo~ Intcrno.ti onnl I sner.!bly and f r~r.i 

· ttie quoted officinl · s tnt enents of spoke sme n of the: British nnd ,..nJricnn 
Governments, it is not difficult to conclude -that ;\rt. 6(0) of the Charter 
of the Intcrnntionnl •Qlitnry Tribunal and its corollaries, p~ticularly 
~t:m. No.10, nr tho outcome ' of tho c3e l ibcrc..tions of thfs Cocmdssion, and 
similar discussions in otri.c i· quarters. 

· IV. Crines apain~-t ·Hum.~ni ty in r ece nt basic docllr.lents. 

· The f ._oll ,;wi,ng doctu00nts conta in provisions rc 0 nrding crimes neo.inst 
humanity: · ' 

1) 

2) 

3) 

the Chnrter of the (European) Intcrnntionn.1 iilitury Tribunal, 

Contr~l ~ouncil Law No.lo, 
' . 

the Ch'nrter ·of the . Intcrnc>.t _i ~:>n 1 1 . litary T~i~unnl :for the Fnr ·· EaSt. 
I •: • ""f• ~ • . • 

·r-t r:iay be rio-1fed, · !i:n this c 6nnection t ·ho. t the .'-.ustri ".n "Constitutional 
Act c oncc rninr ,,.r Crincs r.nd othe r Na tional Socia list Misdeeds", v:hich 
was cno.cte d on 26th June, 1°45, i. e . bc fpre the conclusion of the Four­
Po ·{_er. Ar;reenent ·dated 8th ,ugust 1945, contnins, in sect.ion 1 (:2) n penv.l 
·eunc~iron for "acts · r cpU3nnnt to 'the natu.rn.1 principles 9f _hur.ianity against 
other persone," . (i. e . other than e ne qy conbatv.nts nnd ciyilian populations 
of occupied t erritories.) · 

1 The Definition of Crir.1c s 
. }:; 

·'' . 

humnni t in th Charter of the 
Tribunal • 

(A) ;ll't.6. of th Chart •r nn nexc d t o the; Four-?ov,er ~·greer.1ent of 8th 
i,ugust 1945 provides that the Intornc.tiornl · lili tury Tribunal shall have 
the pC'wer to try na punish persons \·1ho , ctin~ in the inter e sts of the 
European /.xis countries, v:h ther " s· individuals or ~s rae~ crs of 
orp:r.niso.tions, cor.ir.1i tte o.ny of the f ollo·:!in crir.les: , 

{a ) crilre s D.[ a ins t. peace 

(b) wur crimes ••• • • 

..... 

( C) 

• I 

crime s "p:ni ns t hur.ia.ni ty, nru, ly, r.ru.rder, extermination, 
en s l a v . nt, depcrt~ti on and · o t hcr inhumnne a cts.committed 
aga1n·st ~ny civil ir.n popul a. t:j. on, b efore or during the wo.r; 
or persecutions on p0liticcl; r ncio.l or r c lieious grounds_ 
j_n executi on r or in c nnection with o.cy , crime within the 
juris dicti n .f the Tribunal, ·wht ther or nut in viola tion 
cf the do . · tic l o. ·, of· t he country whore perpe trated. 

(B) From the t c~t the f ol l o ~inr, can be r.athcr e d: 

. ( a) in orde r. to f o.11 under ).rt. 6 ( c ) n. crime must have b ee n 

I • 

c or.ini t t · d by pe r sons· nctinB in t he inter ests of t he Europe an · 
Axis countries ; 

(b) i t i 'irre l ' vant v,l e th r th crir:1 
indivj.duul o.s s uch er by .. , r s on 
or .e.nis".t i on; 

vr.1s c or.\I'.li t t c d by a n 
s r. r.i mb er of , a n 

· ( c) t h r ore: two f cri f.'k.; n13a st h w.ni ty ~ 

•; , · 

cr iJ:lc of t ic "r.rurd r - c ", n:..nJ ly , .urd0r ; ex t .J111ination, 
~ns l nve,ment, deport tio ,1 ' d oth<.;r inh . n9 o.cts, and · 
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e :'or u ·, 
th:-. 

• 1.; . . hv r:orc :,,.xiou::- yp.;; , he 
: :u:-- · h vc 1.;C n c , r.1':'l i ttc d < .::-. i :1 t 
hi. :~l:-.ns th, · (1 cri .cs 

f rev. c:.rc., ou"ts i de the scope., f 
n nd i ·cbtc ·.c t " c0r.~.1it o 

·.r v -.1 "0 out c• i dl; he C ,. v . The 
indi c ~t ·s t ~t l'. 

( 3 The nn t ionv.li ty 
i •h )va n t . ( ·:r , . 

e c r n , he ef'?r 1- , i JCl u de 
.,,., in"' t e c ;: n.'." tio "-l s . 

civil iD.n nul,:t ti 11 " ar t he vie t i . s , the 
under " t 6 (1:,) -. nd a.rt .6 (c) , 

·, .-hl; t e: r -. er · . c of t he 11 
•• urdc r t 

(., f r e r clurin[< t hu ;·., r . 
c " 

( f) ·;:i h r-·r,-. d t o 11persvct'.tion 11
, t h(., Ch2.rtcr pr ov i 0 t hnt , 

in or der t f ,.l . n er t h<.. . rnv i i on , tv condi i on rru t 
b e c or-1p i cd ·::i th: ( l the: _ e r c c ti on :.1u t hc.v0 b oon 

1i tt~c1 on p i t ic ".l , r c.ci:\l r r c lif' i u · pr und , a nd 
i ·xoeution r$ , r in conn cti on ·;ti t h c,ny crii. ·:Ii. thin 
j i ~d i t i , he: t ri un~l . 

( '. ') 'Ih <:: \'./Or d 11 c rsccution~J11 vcrs :-:.ctivi t i c ., ·::hi,.,h .re l ess 

(' 

rnv1.; h:'.n : .. rdcr , •.:x c., ri,innti on , e n 1:-.ve. nt , d0por tati n 
a n ' oth t s . ?t:;r s ocutions ."re. di s tinr,uishe d 
f r :i ·r1l .. G• !:o c. ·r.. r .' f ,". ,~in t h .a ni ty 
i y i f th(;;y ,-,0r e 

r 

t he nerro·:rer 

aph of ,.r t . • pr vidos t h-it k :i ·r , 
i nstie," t r s :.nd .'.lCCot1plic s pcrticip, .tin · in 

r e:-:ccu i on '1f , . c or.v.10 n p l .:>.n or c ons ira cy 
h· f r t.., ·?in;· c i. es ( ·.1hich i cl udc 
: .ni ty\) "ne r e "P n~ ib l ..: 0r :-.11 ,.c t " 

(· ri: 

( . .' l.i. t;,,· .'/ ~ V ru.~'­
f i V0 d 'fi_:ct, i 

th . ,u,·us -1 l~5 . 

I i X n,,,· l y f, t :~ . a 
i,, run.i.r-1.:h l '- cr:i.rc.; 

): s 

.,,.,. . .. ., 
·:, .. 

euti no L nl l'.n . 
i abi 

·c. , it oE-n b ,~ ,.,t h0 h ,:,.t 
,,") ns.i.bl for , c ~ pe 

.1. 

he 

-, i i n in 
nsib]1.; on h · 

Gou cil l;~ .~ . l , 
p .+6) ·. ',ic ·.- as Oc ~ cd 

h1... o on : .,T t..<-T.,cn t ')f 

h. r 
11: vl<·•.ci t. 

fr.. ·1.;rri t cr y 
n · c1. · 1 ] ['·,; 



r -

•.·. 

... · :• 

., 

• 

-8-

is no defenc e to l'. ch,.r .~o for ,. crime c-.eoinst humanity. It 
is submitted th~t this is only one upplication of the a~n:ral 
rule permoa.tin_r the nodern la .-, uf ·,m.r crimes that superior 
order is no dof once, if . the order is illegal . 1\rt. 6 ( c) of 
the Cru,.rter provides in effect tha t superior order is no 
dcfoooe even in cases where the ille0al. order or, fr that 
matter, the illc al permission is eiven in the form of a 
r.n.micipal enactment. Here the Ch~tcr expressly la,ys down 
the suprer..o.cy o~"' International law over municipal law. . . 

2) The definition of Crir.cs !'.po.inst Huma.ni ty in tho Control Council 
Lm-, No, 10. . ' 

The nssunption made ubove (l(h)) a.bout the criminnl liability not only 
of the planners and instigators, but also of the actual pcr!)etratcrs, is 
borne out by .~rt. II( 1 )( c) of the Control Council La\7 No. 10. . 

In Lav, No.-1O, th defini tiqn of crimes ar;r.inst hum....1.ni ty which is, 
·r~ughly,taken from the Charter of the Internntional Military Tribuml, is 
preceded by the v1ords " o.troci tics and offence s includine but not limited 
to ••• 11

• Hcr_e;, xpressly, the p rpctrv.tion of th individual atrocitic:s 
and offences is dccl rd a punishable offence . The actual text is ns 
follows: 

" E ch of th follovri , r. acts i~ r ocoe nise d os a · crine : 

( a ) 

(b) 

..... 

..... 
( c) Crime s agai nst Hur.1ani ty. i·,troci tics and offences, includine but 

not lim::.tcd t o r.iurd r, cxter r.iinution, enslavement, deportation, 
impris~nrncnt, torture , r:ape or other i nhumane acts cornr.u.tted 
,eainst any civilian popula tion, or persecutions on political, 
r acial or r eligious [µ'ounds v1hcther or not in viola tion of the 
don stic l av,s of the country wh,.;r e: perpetra ted. '' 

It vrill be noted th .t 11s f c.r us "per secutions" are concerned the 
second of the twc conditions contained in the Chnrtc:r ( supra 1( f) ~ is 
dropped fr the province: of the local la'l· ·a s i ntende d for the t erritory 
of Gcrmn.ny. This m ·ans th,:.t to b e a crime against humanity, v,i thin tho 
reaning iAw No .1O, it is not nece: ss· ry tha t the; perse:cution was committed 
in execution of or in connection ·, ri th a crime aeainst peace , a \WX crime 
r n crinc ceninst humanity of tho murder typo. 

Tho ooovc quoted pre-vision to th eff ec·· thnt domestic lav, is 
irrclev •. nt for the que:stion whothcr or not a crDno nr,a ins t humanity ha s 
be en committ d applie s nls under h.~~ o .1O. 

Crime s aeainst m.unani ty according to -the 
Interna tional 1!i.litary Tribun 1 f or th F 

Art.6. of the Cncrtc.:r of ' t hc l nt Lrnuti ona l ~ilitary ribun 1 for the 
Fer Eest ( es nblish d by Sp cial . ocle. r.tion of' CcnE- r nl. Mac .. rthur, · upreoo 
Cornmandor -for the ,' lli ·cl Po rurs - s ec.: Doc, C.182 } is frrurod on th • pat t orn of 
i· rt.6. of thv Ch rter o f th0 (Europc:2n) I nte rn .. tion 1 11':-i li t ~r y Tribunal . 
The differ e nces ore ns foll ·;,s : Th pr vi · on th.~t the o.ccus d p rson mu t 
,ave c;e; n ""' c tin in t L i nt erest" f th r; ope.an ,.xis Countri s" , docs , 
of cours , not nppc in th F t urn Ch.::rtor . The latter speaks of 
"P~.r E s t ern We r criminals". ·.; 
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Tho definition of criroos ago.inst pence differs inaofnr o.s the Fnr 
"'="ns t ern Chnrtcr sp a.ks of tho 'w,. ng of dcclnrcd or undeclc.rcd r r of 
np.P,r essi on" .:-..nd o.dds Int rnntiona.1 l a ·, , obviously Intcrno.tional cus tor.'!l\I'Y 
l a:, ,, to Intcrne: tioml treaties, agr eements or o.asurnnces. 

·.7D.r crir.t s in tho na.rrower sense o.rc in the Far ED.stern Cha.rtor called 
"convc:ntional war crin-s 11

: , .n LIOOly violi:t tions of th l r.,1s a.nd oustOT.18 of rmr. 
Tho illustr~tions contained in i~t.6 (b) of the Europe~n Chartor· are 
omitted. 

The def~~ition of orims nprdnst -humanity in th Fo.r Eastern Charter 
differs only .in that r ligious groun~s· of persc:cutions are a:iitted. 
Persecutions on political , .nd ro.cio.l grounds are cr~s ondnst humanity 
both in Europe o.nd in the Far Eo.st. Persecutio~ __ on religious (\rounds 
o.re punishable only.under th9- European Chnrter. 

4) Dolioito.tion of crimes aBninst hwnnni'ty fror,1 othor types of crir.les • 

r{c have how to o.tteni)t to distinguish crime s agninst hllr.kmity Yti thin 
the meaning . of the instruments ~nnlysised nbove, from other types of cri.Jms. 

· This task, again, is : three ~fold b ecnuse crimes nr,oinst hur:nnity .nrust be 
distin,:uished fror.1 1) -crimes r.,:-ainst pence, 2) war crinx:s in the . nnrn,wer 
s . nse and 3) ~imple -or 9omnon crires punishable under r.runicipnl crirr.ihal lnw. 

In order to attempt this de limitation it is neccssnry to keep in mind 
thnt ~n n certain reneral sense, every criroo, or nearly every orimo, is 
inhumane and therefore crime ngl\i pst hun'1.ni ty. What greutor crime 
neainst hw:nnity cnn be conceived thnn the planning, prepara tion, initiati~n 
and vmg~ng of n wur of ngeression? If the documents ano.J.ysiscd distinguish 
crimes ar,ainst humanity from crime s ap,ainst peace, they obviously use the 
former t erm not in its eenero.l connotntion, ·but in a limited technical sense. 
, 

M·r eover, · whnt ca n be consider ed mor inhumane and a ·er eat er crj_Jyc 
neainst humanity than the viol·1tion of th0 l e.ns and customs of war and 
particulnrly the type of viol a tions enur.ier a t c d ~n ,irt.6(b) of the (European) 
Charter • 

Ref erence has o.lr endy been mn.de ·(supra II(l)) t o the Preamble of the 
Fourth Hague Convention .-,her o it has bee n sta t ed t ha t the la.w:s of humanity 
a.re the basis and the source of the l n,is o.nd customs ·of l and warfare. 
This, in connection Yli th :.rt. 6( c) ( " - ny civilia n populati~n" ). l ca~s no 
r .om for doubt that cd.1ne s corru:1itte d a,r10.i nst the · civilian popula tion of 
occupied t crri t or y a r both viola tion::, of the l a 1s and customs of \·n r · 
(/i.rt.6(b)) and criroos aga i nst h ::i.nity U1rt.6(c)). 'i'IJ1er e: enenw combatants 
o.re the victims of a criire - irre spective of Ythcthcr or no the criroo is a n 
"inhumane act" - ·:re are f nc d v, i th a ·,- crime in· the narrower . sense, n t 
f o.llin under th nction of a "criCTC a,::ains t hunnnity". 

5) Strictly sponkinr. nls m st of th common crime s of the rm.micipal law 
of .civilised na tions off nd aomeho · or othc.r a a in s t "humanity". There 
can be n doubt tha t homicid (r.rurder , IM.nslau _htcr) i s als n offence 
o. c.i ns t humani t j' in this non-technica l sense . The sruoo.o.ppliC:s . to causing 
prit:vous bod ily hurm, o.ssaul t, sexual offences o.nd the like . U.s nmong 
th -- co . ,ion ori roo s ar.::i.ins t property , tber are such a s may be considered 
in,\um: .ne , c . r, • . robbery, arson. 

Dram.ne the disti~ction be tY10en crimes against humanity and rdinary 
common lau crimes is pc ticu rly difficult , because the definition of 
crirn s a d.nst hunnnity cont~incd in the Qi t er onumer a t ·s roughly 
spe:a.kine , only acts ·1hich o visited by punishment under th criminal 
l a-:, of 1 civi liscc1 nations , bu t a l o speak of "other i nh on a cts" 
phr s , which in this conn c tion i t ~t logictl. .n inhumane act i s o. 
crirn , , ,o.ins . ~ ni ty .) T solution pr o ·bly i th.: t " inh e" 
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coI:f.'lOn crin s b <.!cor.ic crimes against ht.tr.1nnlty, if by their purpose or 
T.'lngni tude .they become th concern of f or ui [:n Po·;~rs c.nd, consequently, 
the concern of Intorno.tion, 1 l nn. . . 

i~ further difficulty lies in the fr.ct tha t the Charter •xpressly 
stipul.'.1. tcs that is is irre l cvcmt ~7h~ther .'.\n ~c t viob.t s the lex loci. 

. . ·;It ~as been shov:n in previous papers ( (; , g. in Doc. C.156, Report · ol'l .. 
the oos.e 9f Sepp Dietz) 'thn t the t ~r1:1 11 ',;l'nr criioo" in the r,ider sense · "· 
comp:ds~s . crimes a r;ainst pence, Viar crimes, violntions• of the lnns ~d 
custoos of war and crimes a Bo.ibst humnnity, but it f-,llows on tho other 
ha nd from what has been said above thnt the t em "crime n1;oinst. hur.10..nt.tY-'! 
comprises · also viola tions of 'the . ln\vs and customs of ,vr,.r . cor.i-:iftted· ... 
ago.inst the civliian populatio~ o.nd thnt . the phrc.se "crime ngn.inst 
hum.cm! ty" used in a non-technie·ru. sons\J / covers nlso crio)s ugninst 
poac.e , -i.1xr crimes e.lso if conn! tted arainst cod>ntants, _and ordinary 
com-ion criroos punishable in municipal crimina l law • . 

V;-. The Nurer.wore Indictt.1ent ~nd Pr~cc.edinp,s. 

1) It remains to exnr.tl.ne whe t her th·e Nureinberg proce~dings µp· to the 
present_ s_tage , thrort any o.ddi tiona l li[;ht on our pro"blec • 

.. In assossine the indictr::ent and the speech of .Mr.Justice ·Jackson in 
openine the case for the prosecution r e ording · criioos agnins.t hUJW.ni ty, 
we must be careful t o keep in mind thnt these pronounceroonts were not 
made by the Corranittoe of osecutors or by Mr.Justice Jackson in o.ey 
logislntive or judi9inl capacity. The Four-Power J,crconcnt its.elf ~·,as 
siened on behn.lf of: the four Contrnctinc Porters 'a.s nn instrument leyine 
d1Jvm provisions of l aw. Tete cha.rec, on the o.ther hci.nd,rrns presented on 
behalf of the Sc.m:) covc rnr.ients,but not in their lnw e iving capncity, but 
in their capnci ty of o. party t o judici 1 proceedings', 

That the .'.i;1 rican rcpresento.tive both in concluding the law rnnkine 
agreer.ient and in presentin the c" s o of the prosecuting party ho.ppencd io 
be the sruno person, (Mr.Justice J ackson), docs not a lter this position. 
In the cnsc of Great Brita.in, Fra nce . and the U.S.S. R., even ~he persons 
were different. 

•. I 

. .i 

The indictment nnd Mr.Justice J ackson's speech, to \"lhich refli ronco 
vdll be mo.de · ;bclov,, is ther efore n~thin,a but the st.o.t cirent of the view 
of one party in judicial proceedi ·s. 

2) ·.nth this proviso r ef er c:nc r.10.y be hnd to Count 4 of th I ndictnent 
Cnd. 6696. In· puro.er nph X, ( stat er.x:mt of the offence ), .it is sta t ed thnt 
the plo.n to co::mit crir.te s o.gai nst humanity o.s defined in lirt.6(c) in 
Germaey, nd in the occupied t erritorie s, involved, , lI:'lone other thi ngs , 
the murder and persecution of nll who vte r c or ·:,ho wer e sus coted• of being 
hostil to the ~zi party. 

These rrcthodb~na crimc;;s constituted , inte r o.li , viol tions of 
intcrn"l penal lavm,/cf the r oner ::i.l principles f crininru, lo.w 11s derived 
f rom the crimino.l l nw ·of 11 civilized n t5.o.ns. It is also -said that the 
prosecution will r ly upon the f o.c ts pleaded under Count 3 ,· o.s als 
constitutinG crimes ae · nst hu.r.mnity, ·:,hich me ns thnt the prosecution 
c · nsiders v,ar ·crimes in the n" rrov,er sun c f , l l in · o.l s o under t ho notion 
of crir.tes ago.inst hUI:lani ty. . Th follo •ting exemplc s of crines a ,. .in:;it 
humanity ore ivcn in th indictme nt: 

impri o nt of :)~rsons r,i th out ici.:tl pr oc ss , 
h ldi nr, t cm i n prctoctivc cut din Concentra t i on Comps , 
sub j ecti n!'.: t hen to per ccution , dcfr adat ion, do spo.ilrac nt, 

ns l av , nt, torture an mur er, 
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est b lishin sp cinl courts t o carry out t he rn.ll of the conspiro.tor3 , 
pernittil'l[:: f avoured brunches or or[ ~.ns of . the Sta te nnd o.rty to 

oper a t e out s ide the r ani;e even of' nazifiod l m,·, 
per s c.cution of the Jews, 
confi sca tion of t heir property, 
ordcrine by t he Chief nf the r.c stapn nf o.n:ti-Jcrrish domonstraUons 

· o.11 over Germany, 
de struc~ion of J ewi sh property, 
eassine of Jev,s. 

:i1J11ong i ndividual criioos the indictnent ci t c s a s crime e n.eninst humanity 
the r.1Urder of - the .1.us trian politic i nn, Dollfuss, nnd the imprisonment of 
the hUst~ian politicia n Schuschnirc , the r.rurder of tho Gema n politicinna 
Breitscheid am Thac l.r.n nn, :,na the imprisonment of Pnstor Nier:iBllcr. The 
no ntionin0 of Dollfuss is int1.:r e sting becc.use Dollfuss wc.s r-.t the time of 
his dec.th t he dictnt or (Prime Minister) of ~ independent St~te, which wns 
itself orgonised on F~acist lines ~nd closely ~llicd to F~scist Itt'.ly. • 
The oo~tioninn , in the indictment, of the j__q,risonrnent of Schuschnigr, , 
shows th:'..t "n offence cor.unitted ngninst the citizen of ,'. country not under 
bll iper ont occupntion is consider ed c.s f ~lline under the tom of o. cri.Joo 
ngcinst huni..nity. Bre i tsche id, Thc.cl.mo.nn l'..nd NicmtSl-ler o.r o OXl'Jnples of 

: t}:le pers cution of Soci:-.1-Dcmocrnts, Cor.vm.miats t:md Churchmen of Germru1 
rntionnlity constitutini crim1:1s {'.t3cinst hurnnnity. , ·. 

. .. -' 

3) Mr~ Justice Jackson, in his introductory speech delivered nt Nuremberg 
on t ~e 21st November. 1945, sta. t ed:· 11·::c ch,"r ec guilt on plromod and intended 

. conduct thl'.t involves ' morel us well ns l eg.:>.l v,ronc . And v~ do not irenn 
conduct thl:'.t is n nnturnl nnd hum..m, cven·if' ille6c.l, cutting of corners, 
such o.s rr .. '.ny of us r.ii ght well hnvc ccr.a:rl.tted had v.ie been in tho defond.ru'\ts' 
positions. It is not becollse they yiel d~d to the norm.~1 frniltics of 
hunnn being s th:,.t we nccusc thcr.i. It is their o.bnoin-"..l nnd i$\JJll.'llle 
_conduct which brings t hem to this bc.r." 

He al.so ·s o.id:_ "Tha.t ,'\ttnck upon the pee.cc of .tho world is the crimJ 
o.go.inst intcrn:-.tionc.l societ y whi ch -bring~ i nto intcrnc.tionnl. cognizance 
crimes in its .id c. nd prepn.ro.t ion which otherwise T.licht be only internal 
concerns". In cb line ,.-,i th the N" zi p rty prvgr,'.:\f.'lr.le of 1920, Mr.Justice 
J .::i.ckson pointe d out t h:-. t it declnr od thnt no Jew or o.ny person of non­
Gerr.v-.n blood could be .''. member of the n-'ltion, such persons ne r e to be 
disfrnnchised, disqur.lified from office , subject to the lien lnws a.nd 

· entitled to nourishr.lent only nfter the Ger, , ~,n populntion hnd first been 
provided f or. · Under the hec~dinr, "The consolid tion of No.zi Power", M.r. 
Justic e; J ckson proposed to consider the s t eps ";vhich embro.ced the most 
hide ous of crime s c.g .inst hur.\0.nity., to r1hich the conspira t ors resorted 
in perfectine contr ol · of the Ge~ un St c t c ; nnd in prep(U"ing ~rm<"U'\Y •f or 
the c r cssive w.~ : i ndi spens iblc t o their onds". In describin3 the 
commi ·t ine of crime s ::-. _r.i ns t hur.vmity prosec u'tin[; counse l m,::ntioned the 
deer e susponc1ine t i1c V,ll'.r . . ~t ee of i ndividuc.1 liberty c ontnined in the 
1eim"..r · Constitut ion. Mr. ~us t i ce J ncks n quote d ~ docw:iont. cmnnntin 
from Col.Ge n.v n Frits ch, wfio s .1.i d in 19.38, th ..._ t shortly n ftcr the fir s t 
v1"r he c" to the conclus i on t hnt the No.zis would h vc t o be vict rious 
in t hr e battles if Ger mnny Vler e to bec ome P. rierful c. D.in. 

1~ Th bn t t l ~r.e;ni n::rt t 1e v rkin__., cl~ss, 
2 the battle nr,~ i nst t he C<t holic church, 
.3 the b .ttle ng:..inst the JerJS . · 

'·", 

11 The Horf,.r c ~ c.in t those e l e , •nt wr.s cont j.nuous . The ba t tle in 
Ger many \"/['.. S but , pr c t ice ski rr:ri.sh f r the ..-,orld rride drive ~enins t 
ther.i. Her c in . point of .c ogr :1phy nd of t i me nrc t r,o eroups of criroos 
n nins t h ni ty - one ·, r.L thin Gcrm:·.ny before ,-, na duri n t he .-,or , and 
one i n occupi ed rri tory durin · the ,:u-. But these tv: or n t 
s ... t - in Nazi plannin • They < • n oontinuou:J unfol d.inc of th N zi 
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plr.n to externina t e people s and institutions which nieht serve as p. focus 
or instrw:1ent for ovcrturnine the ir "mm ·mrld order" nt any time or 
plo.c1.,. II 

M.r. Justice Ja ckson proposed to · unfold to the court the p rosecution's 
proof regarding crime s nGains t hUI:lQnity accordinc to Gen.van Fritsch's 
cla ssification. 

In connection n ith "the bl'. ttle <1-f!, i ns t the workine cln.ss 11 
, ~ the 

prosec~tion mentioned the dissolution pf tho free trQdo unions, the 
confisca tion of t h1.. ir funds, the est ablishme nt of the Gen:inn 1-'-bour front, 
the np:!.)ointncnt of '' trustees of l abour", n.nd the elimina tion of the · 
associa tion chcr nctcr of1ho employers ,nnd tra de associntions. 

\' 'i th r cenrd to criroo s neainst huwtni cy, cornmi tted by r, crsccuting the 
church1:: s, !,fr.Justice J "ckson pointed out tha t it is not been.use the Nnzis 
t hcmsel ves wer e irrelir,ious or po. n.n, but been.use they pe rsecuted others 
of t he Christia n f a ith tho.t they bec ame t:uilty of crime nd it :la because 
tre persecution of the churches ,·,us n step in the i:repa.re.tion of nr;~ essive 
w:::trfe.re th.:1.t the offence becnr.x:i one of intorn ti ono.l consequence. 4 . 
s ecret dec;ree by I1f.<..rtin Borr:1n.nn of June 1941 on the r cl o.tion of 
Ch:,;-istio.ni ty nd N-..tion0.l Socia lisr.1 wo.s quote c;l. J.n orgc.nised demonstration 
o. cinst thtr Bishop of Rothenburg vms e~vcn ns o.n example of o. crire ar,ninst 
humanity , in connection with the b0.ttle .o.n .... inst the churche s. ·Further 
~xample s given wer e _the conflicts within the Prot6stnnt -Church, the sending 
of Pa stor NiemtUler to a concentr.'.\tion car.p. Further, th·e viol~tion of 
the concorda t with the Holy See wns adduce:d, , consistinc of persecutions ··or 
the O:tholic Church, its priesthood o.nd m~r,1be:r;s a!'d t ~e sup9ression of 

· · church schools nnd educationnl ins ti tution.s. · ·' 

With regard t o crir.i s ngv.inst h~ nity, cor.1r.1ittcd ngainst J ey1s, the 
. Ji.merica n Chie f • Prosecutor s o.id: "TThnt ,10 cho.r r,e o.; n i nst the se defendants 
· is net. those· o.rrognnces o.nc1 p:te t ensj.ons which frequently· 6.ccompo.ny 
intc rr.dn0ling of diffe r ent r .'.'.c cs a nd pe opl e s end r1hich ere likely, de spite 
the ho~:est efforts of Gover nment-, to produce regrettable crimes ru,d 
convulsions. It i s our purryose · t .o sho\7 pl a ns 0.nd desicns t o. r:hich all 
Nnzis wer f n.'.\ tico.lly conmittcd, to nn_ihil " t e c.11 · J e_wish people . 11 I 

i iftoP having Liven an outl i ne of the innumer o.ble crimes COT.T.litt cd 
o.eninst J cv,s , the: , o ric,· n Chi ef '?ros cutor discu:;; ~cd tc rrorisr.1 a s n 
preporo.tion for the wor , He sni d : "How n Govorru:1cnt ~rcats its ovm 
inhabitants genor ru. l y ie t ho.i.;,3ht t o be no c oncern. of other Govorruronts or 
of i ntcrno.t ana l so ~ic: t y . Ce:rto.inly f ew6ppr ssions or crueltie s would 
v;arra nt tho int er ver tic,n c f ·rorcip.n m-✓ers. But the Ge r man mistreatnent 
of Ck rmans i s now known te: pnss i n ma[tnitudo ond so.vo.gcry aey limits of 
·an.1.t is toler able by modern ci vili z ti on. Other n.1. tions, by silence, 
·11oul d t ake l'. cons nting pf'. r t in s uch crin s . The se ··Nazi persecutions 
mor c, ov<.. r, t oke cha r a c t er a s i nt crnnt ionnl crirres becau se. of the purpose 
for vi i oh they ·,e r undcrt~kcn. , Jhc puroosc , ".s ·.-,c h:lvc seen, of ge ttinf 
ric3 of t ht.. influence of f r 0e l o.bour , the churches o.nd the J ews was to 
c l u u · t he ir ob struction t o the pr ec i pi-tntion of 0:egre ssive war. If 
r , r e ssive v •. r f e i n vi ol. .t i on of' trcnty oblir,nt i · ns i s ootter of 
i nt rn ... tiona l co ni znnce , the pr ep l',tions f r it must lso be of concern 

. t o t ho intcrnn. t i no.l communi ty. Terrori sr.1 ·10. s tho chi cf ins trument for 
' securinc he cohesion of the Ge peopl i n WClf purposes. Moreover, 

these cruel t i os i n Ger t ny s r vod .s <- .troci ty pr.ct ices. t o di sc ipline 
the memb r ·shi p f the crir.tl. nnl or [:;nnis ::..t i n t o f l low th pat k rn l a t er 
i n oc cupi ed oountrit:s ." · 

L t or , i r . J u tic , J nck on 
i nt r ioote w b of s . i c und 

ndure d , tht.. p~rs ·cution nna t 
upon t · nor l d i n . ny c n uri 

ni d : 11 Under t he cl utch of tho r.1 st 
in tri[, c t t ny r.1odcrn Jta.t e he\ 
r ur1.; of [ kind t h".. t h.".s no b<.: e n vi s i t cd 
. , t.. t.. l c nts oft · C1,; , an popul['.t ion 
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which \"/er e bot h decent r_nd c ourneeous wer annihilo. ted. Those •mich ;-rere 
d cont c.nd wea.k "~ r intimidn t"ed.". , J11r.Justice J a ckson went on sto.ti l'l[; 
tho.t the Nnzis not only 3ilonce ~ di scordnnt · voices, they created positiv 
controls ns e(fectivc f'.S their negative oi1es. Prop~ o.nde. on c . . scnl c 
nev0r bef or e knovm · s timul:-.ted the pv.rty and pa.rty fo?T.ll'.ti ons with 
per r:nn1;;nt enthusia sm. 

~ . Justice J nckson r'.l so sa i.d.: "The· fourth count of the "indictment is 
bnsed on ·crir.ic s ne r i nst hwn:: nity. Ulic f /"\r.lOn~ these nrc ross ldllinGB of 
countless humnn b in~s in cold blood. Does it t nke the se r.10n by surprise 
thc.t r.rurder is t r c:-i.tc.-d r.s o. crime? •••• '' 

VI. Swra:pry. 

Tho l n\7 as l uicl down in t he bnsic docw..ents mid ns cxplnincd in tie. 
course of the Nurember r, · proceodinp.s, v1!1ich 'is d present in pror,ress, is 
c npt-.blc of bein summi:-.rizcd by the f.vllowing propositions: 

1) "Crimes ~ ains t hur.inni ty" .:-.re •ffoncos car.uni ttcd ncainst civilian 
populGt i ons. 

2) Crir.1ts cor.v:uttod ae£>.i ns t cor.ib d an ts ore ou t s i de the scope of the 
notion • 

.3) Crimes a ~inst humanity mn.y cons i s t in viol~tions 

4) 

5) 

6) 

7) 

ei t hcr of the l 11Y1s c.nd cus tor.13 of ,wr, 
or of posi t i vc r.runicipD.l provi s i ons of criraina l l m·,, 
or of tho gcncr nl principl e s of cr:iminnl l av1 o.s dcrivt: d 

from the criminal L w of 11 civilised nations. 

I sol"ted offence s do not f ell within th no t i on. i. gr co.ter nunbcr ' 
of victims or • gI't_; fl. t e r numbe r of ct s of the s .1e p.'.l. ttorn is 
necessary t o constitute n crime aNninst huma nity which ther eby 
beo<'l:les n concern o f forei nn Sta t es l'.nd , c onsequently, of 
Intcrnu"t i r.nnl law • 

Ther e e two differ e nt t ype s of crimes ugo.inst hwnanity: 

( ~) cr imes cf the ~urdcr type , ( r:rurdcr, ext ernin~t ion, e nslavencnt 
depor t c.t i o nnd other inhw:nnc "ct s ) . The words " othe;r 
i nhumr .. ne v.c ts 11 cover only se r i ous c r i r.ie s of c. chr-.r.'.l.c t er 
si .,il T t o nurdcr, cxtcrmin::-. t i on , nslnvcment r'.nd cloport:-.­
tion - oi UJ dca r,en r i s rule of i nterpret .;io n; 

(b ) per secutions, ( on olit~cnl ~nd r ncil'.l, i n Europe nlso 
reli ious , r ounds . 

Crir,1(;s of t ne . !"'Cle r t o arc crir.1e;::i 
by per s ons ~cti n i n he i nt eres t of 
by "F .. r Er.s t ern v .. r er · inc.l s" . 

~ 1· n t h n1.' ty 1· f cor.u;li t t cd f.. . s UT.'k..._ , 
t'1c uropenn ,.xis c ountrie s or 

Thi s condition doc n t [ pply i n t h locnl l nr, of Gcrmnny" l\S l Gi d 
dm·m by L'\v1 r o. 1O f or crini~ . oth1.:r t h.:-cn . ". jor ·1f'.r crir.ii nJ.l s . 

11 Per sccut ions " constitut cr ' .' s l'I. Gist um:i.nity onl y i f p@rpe t­
r n t E:d on poli ticc.l unc'I r :-.c i'\l ( i;1 l\iropc l'.lso r e licious) gr o\.).llds . 
In th · c:). o of he r.,.~ jor 1/M cri min-:.1 i t is n furt h r c ondi t :t!.on 
thnt ·1pcr sccution " L;. in e;x c t ion f or i n connection with ,?. ny 
rinc rli thi hl 'uri 0 dictlon f ".n I nt rno.t i onnl Mili to.ry 

Tribunl.'l . (i. L-. er c~·[,iis pc,,.cc , v 'ol r.tion of t he l a rs . nd 
custo . s of ;1"'.:J: , r . .f1. · nst pl.O.C of e f! urcl r t • ) 

-, 
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10) 
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The nc-.tion:.lity f the victi. s i s irrel cvc.nt. 

It is irrclcv nt v1hc t her a criJ.10 f t he . urdcr type ha.a bee n 
cocini tt d befor..: or durin__, t ho w<>.r. 
Thouph this is ;1ot expressly st t cd· ns to 11pcrsccut i ona" it is 
subnitto tq .. t it is , l so irrel evant \';h t h0r persccutior.s ha.ve been 
oomr:dtted bafore or during the ·.-:~r. 

Not only the ringl end~rs, but -c.lsc the pvrpe.trc-.tors of crimes a.gninst 
hum.:i.nity arc orir.iinnlly r esponsible . 

It is irrcl ev. nt whethe r or not n crir.le O.f<-.inst hw-:nni ty ha.s been 
comrutt0d in viol~tion of the l ~x loci,. 

12) ·. crime <'..zr i ns t hum.-: ni ty can be 96mi tted by cmc.ctine !Geislntion 
nM ch orders or pemi ta crinc s nr,nins t hllr.l£\ni ty, e . c. unjustified 
killinp, , deport tions, r ~ci~l discrimination, suppr ession of civil 
libertie s, e tc; 

• 

. . :. 
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IlI/34. 
29th March. 1946. 

UNITED NATIONS WAR CRIMES COMMISSION. 

COMllITTEE III. 

General Propositions defining the tern 

"crimes against humanity." 
•. • 

(Revised text of the swmnary of Doc.ITI/33 embodying 
the results of the discussion in the Committee III 
ire:~ing of -26th March, 1946.) . 

By Egon Schwelb, Legnl Officer,: , ~- ... 

, 
' 

., .., 

1) Under the basic d·~cument~ ( Chart~~ of the International Military 
Tibunal annexed ~o the ·Four-PoW'Or Agree1re nt of 8th August 1945; the Control 
Council Law No~'io; the Charter of the International Military Trft?unal for 
the Far East) there are tvro different types of crimes against humanity: 

(a) crimes of the murder type, (murder, · e.xtermi~ation, enslavement 
deporta~ion an~ ·other inhumane acts) • . · The words "ot}:ler 
inhumane acts" cover only serious crimes of a character · 
eir.lilar to murder, extermination, enslaver:ient and deportation -
eiusdem generis rule of interpretation; 

(b) persecutiono (on political and. racial, in Surope also 
religious, grounds.) 

2) According to the t ext o.f · the basic documents crimes a·gains t humanity 
ney consist in the vioi~tion 

Note: 

either of the laws and customs of war, 
or of positive municipal provisions of •criminal ln.-1, 
or of t c genern.l principles of criminal l a•if as 

derived from the criminal law of all civilized 
nations. 

In a purely scientific system violations of the laws and 
customs of war should not be included in the tenn 11 crir:ies 
against humanity", which should be restricted to such 
offences as do not fall ··nder the t er m of viol ations of 
t he l aws o.nd customs of n r. ' 

3) Crimes of the murder t ·-pe are criroos against hUf.18.-nity, if committed 
by persons acting in the interest of the European Axis countries or by 
"Far Eastern War Criminals". ., 

This condition does not apply . in. the local lar, of Germany as laid 
dovm b' La.vr No .10, for crir.rl.nals other than najor ·11ar criminals. , , 

4) Under the terns of the Criarters of the .. I.n~ernatio;nal Military 
Tribunals "crimes ago.inst hw:nnity" or' the r.rurder type o.re offences 
cor.imi tted against ci vilian populn.tions. 

Crimes against cor.iliatants are outside the scope of this type of 
criJre. It is doubtful rihether this restriction also applies to 
persecuti na. 

,I• 

.:.. 
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Note: Regarding cases fulling under the Control Council um No, 10, 
it hus been argued that this restriction is not applicable, 
the e~ration contained there being not exhaustive, but 
only exer.iplary, On the other hand, it could be said ~lno 
for La·:1 No.10, that the .·,ords ''including but not linited to" 

___ _ {f:.. _. .' refer only to the enwnero.tion of types of atrocities and 
offences all of miich rust be cor.nitted "against OJ'\Y 
civilian population". ' 

. t,· ' , I • 

5) "Persecutions" c-onsti--tute. .cr:1.~s against humanity only if perpetrated 
on political and racial ( in Europe niso religious) grounds, In the case 
of the r.ia.jor war or:l.r.u.na.ls it is a further condition that "persecutions" 
be in execution uf or in connection with ney· orine m.thin the jurisdiction 
of an International Military Tribunal.(i,e, crines against peace, 
violations of the la,1s an<]:·.cus.t~ _of wor, crims against hwnanity of the 
r.JUI'der type. ) . . 

-- ....:. :·· 

6) · Isolated offences do not 1h11 within the notion, Only cri.Dcs which 
by either their J:la.gni tude and savagery, or by their great m.u;i)er, or by 
the faot that a sir.dlnr .pattern fs applied at d~fferent t :L.":Was and places 
endanger the international cor.rnunity or shock the conscience of rna.nld.nd 
warrant the intervention of states other than that on whose territory the 
orice has been conrnitted. Only crir.Es on such a ,aoale are a concern of 
International la~, 

7) The procedure in oases of cr:ines against hw:iani ty conr.iitted on 
allied territory and/or against allied citizens must necessarily be dif­
ferent frot1 cases of crimes against humanity oor.T.1itted on enerrtY territory 
against non-allied subjec:te. 

8) It is irrelevant .whe ther a orir.e •of the murder typ~ has ~een 
cor.initted before or during the war. 

Though this is - not expressly stated as to "persecutions" it is • 
submitted that it is also i;rre~evant whether persecutions have been 
conr.u.tted before or dur.ing ~he war. 
9) The nationality of the victir.ls is ir:r~levant, 

Note: · See note- to propositfori 2. , . 

10) Not only th~ ringleaders, but also the perpetrators of cri.res against 
humanity are cri.r.d.nall.y responsible, 

11) It is irrelevant whether or not a cri1:1e against hur:anity has been 
committed in violation of the lex loci. 

12) A crime· against huna.nity can be 00L11ni. tted by enacting legislation 
which orders or permits crires ag~inst humanity, e,g. W1justified 
killing, deportations, r acial d.iscrinination, suppression of civil 

-liberties, etc. 

. .. . : .... 

,· 
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UNI'IBD NATIONS n~ CRil1ES OOMUISSION 

Cor.1r.1i ttee III. 

' 
. The Czechoslovak Casa No. 2677 

(Bressle r and others) 

III/35 
29th I. rah, 1946. 

I. On Hc.rch 19th, 1946, the Czechoslovak Na~ionul Office subr.1itted to 
the United No. ticns rtar Criraes COl':Tilission u chnrge o.gainst Hnuptm1m Bressler, 
Dr. l'lohl1iY?.nn, F. 1[nyer a nd Rudolf Brui:n a lleging terrorisn nnd plunder of 
pri vu ta property, cor.irni tte d in Septer,1ber, 19 39, a nd 10. tar, in London o.nd in 
Bohemia. . 

II. The "Farticul rs of Alleged Crine" a re a.s follo,·rn: 

"The Czechoslovak citizen, Bed:rich TUm~er m·med th~ tD.nnery "}-(ynkO. 
Tanzero. Syn" a t Zlonice in Boher:ii a. nnd in Pr" gue . He ornigrn ted to this 
country fror.1 CzechoslovukiQ. on 14th h rch 1939 nnd c.lso tried to get his · 
fc..nily from Cze-:,hoslovakia to this country. 

"He got in to•.toh vri th F. r:ayer , Holsterhauserstra.sse 62, Essen, 
Ruhr, or Berlin, Ste glitz:, Pesckestrasse 17. h'ayer was nt th'.lt time in 
London a s German 1gent nd h,."\d his office Y:i th th3 Comnission 1.genoy, 
Edge & Co., Ltd., Hanover Sq·..i(l.r e , '.i.1. I.ay er invited Hr. '.r.lnz.er to o. 
mee ting in the hotel I aunt Royo.l in London in Septeuber 1939, there Uc.yer 
introducod to Mr. 'lb.nzer the f'ollO\ring persons: 

I 

H" uptr$n Bre s sler, Ger1. n officer v,ho pretended to 
be 0. represen'b:, tive of the Re ich Protector van 
Neurn th a nd a good friend of Stroicher; 

Dr. "/ohlraan, 10.,zye r i n Dresden, nd 

Rudolf i3runm, o. tanner fro G,0rn'.).ey • 

" 11 t he ocused Jn'.3.de proposals t o Hr. Tnnzer for tra nsferring o.11 
his property in Czechoslovakia to Brur:ir,1 a nd threa t ened reprisals age.inst the 
members of his f ar.iily o.nd g inst his goner 1 I:)D.n,1ger nd his fa.oily in 
Cze chosl vakia if he Yrould not gree. 

"Ho.upi:m:1n Br ssl r beh ve d uos t ggressivel y during the negotia tions. 

11; 11 the nccusod s tressed t ey we r e stern N zi suppmrters. and th.at 
they plo.yed n ir;ipor nt pP.-rt in th Nn zi · rty . 

•, 

"Finally, the o. ,cus d nfor ced on · 1r. To.nz.e r the signing of an 
o.g.ree en t w ft '-' b out t JJo.n.sferring 11 his property :to Brunun , in which case 
the nemb er s of' his f mily \'IO d be enabl d t o . .1ig:c te from Czechoslovakia. 
;,it certain bel ongings . Tho c s <.:. d o.dd a t hz t th Gerr.1ln o.uthori ties in 
Cz.echoslovakia h d t o <--pprove th . dr·· ft ::-..nd t en th ne gotia tions hnd to be 
f in lise d. 

not 
"Br l 

p :ir to 
llt:3ge y O • . • t d 3 Ui i 

c oni'irmed." 

not concluded. 

in 1943, but this r ort docs 
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III. In its mee ting hold on Ho.rch 28th, 1946, Cornmi ttee I a djourned the 
Qll.se . 

As ~r us the l\lleg d offences ~or.Jr.Ji tted after the outbreak of' 
no.r in Czechoslovakia nr conoernod, the oo.se was o. djourned for furtho::­
informu tion t o be furni s hed by the Na tiono.1 Office. 

l,.s r nr a s the proceedings in London in Septenber ., 1939, a r e concerned 
the case v,o.s r ei'errod to Cor.u:1i tte III to .!ldvise vrhe ther or not the f'D.cts 
o.lleged should be corisidered o. s crines c.go.inst hUI!l!lnity ', nnd for '7hn.t reasons. 

, .. . 

. . 
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III/36. 
4th April, 1946, 

UNITED NATIONS WAR CRIMES COMMISSION. 

COMMITTEE III. 

Case of the Alleged Alsatian Deserters, 

Additional Information (2) 

The following is an excerpt from a minute received by Sir Robert 
Craigie from the Foreign Office in regard to the absence of law for the 
formal annexation of Alsace-Lorraine by Genna?\Y. 

"It ma,y be taken as certain that there is no Reich law incorporating 
Alsace and Lorraine in the Gennan Reich. There is no trace of such a 
law in the standard collections. It is stated in the 1942 and 19~3 
editions of the Jahrbuch der Weltpoli tik, Ieutschee Auslandswiasentsohat't­
liohes Institut, Berlin, that "formelle Eingliederung" of the newly 
acquired Westero terri tcry would take place after a victorious end of 
the war. 

" There is no trace of a general oonfe:nnent of German nationality on 
the inhabitants of Alsace and Lorraine, and, as Dr.Sohwelb states, the 
question was regulated by the Orders of 20 January, 1942 and 23 August, 
1942. · 

" Dr. S
0

chwelb in his paper of 19 March 19~H (page !t- last sentence 
of the first tull paragraph) says: "The acquisition of German ratidnality 
was to take eff.eot from the da.y of joining the Wehrmaoht or Waff£n SS or 
from the reo0gnition as a reliable German, as the case may be". The 
German text of the words underlined is "mit dem Tage cles Eintritts in die 
Wehrmacht rd.er Waffen SS". ~t may make so~ difference in individual 
cases whether "Eintritt" is defined as "the date of receiving call-up 
papers", or "date of entry into barracks". " 

• Speoial Ad Hoo Oornrnittee,paper (for the consideration of the case 
of the alleged Alsatian Deserters, Additiona:J. Infoni:iation.) 



III/37. 
24th April, 1946. 

UNITED NATIONS WAR CRIMES : COO.U:SSION1 

CCMMITTEE III, 

· Professor Goodhart on "Crimes Against Humanity", 

In connection with the general discussion of' the notion of 
crimes against humanity, (Committee III Minutes No. 7/46 and 
Documents III/33 and III/34), the following paragraphs fra:i 
Professor C'.oodhart' s pa.per on "The Legality of· the Nuremberg 
Trials" ( a lecture delivered before the Edinburgh University 
Law Fe.cul ty Society on 5th February 1946, published in "The 
Juridical Review" of April 1946) are circulated to the 
members of Ccmnittee III for inforcation. 

In his paper, a suiiau-y of ,mich will be contained in the 
next issue of the war Orines News Digest, ?rofessor Goodhart 
is oonoenwtd with the ~isprudential questions whether the 
International Military Tribunal established by the Four­
PoW9r Agreement of 8th August 1945, is a legal court in the 
true sense and whether the trials it is .conducting can 
properly be described as legal trials. 

After examining Counts One to Three of the Nuremberg 
indictment, which deal respectively with the "common plan or 
conspiracy", "or:lmes ago.inst peace" and "war o:rimes", and · 
after having established his proposition that these three 
counts are in accord with the estnblished principles of 
International Law, Professor Goodhart goes on to annlyse 
Count Four - crimes against rnu.1anity - and writes: 

11 It is only when we turn to Count Four - Crmes Against Humanity -
that we encounter serious legal diffioul ty. Insofar as these crimes con­
stitute violations of the laws of wnr there is no juristic problem because · 
they are merely the same crir.i,s as those set forth in Count Three under a 
different name, but novel considerations arise when the aots charged 
cannot be brought within this category. This is true in particular of the 
nurdera, both before and after 1939, in.the concentration oru:ips of the 
hundreds of thousands of German nationals who r,ero either Jews or political 
op~n,nts. Is International Law is not concerned with the treatment which 
a State metes ou~ to its ovm nationals, how oan such acts, however brutal, 
be considered an international crime justiciable by nn internationo.l court? 
The anewer is that although International r~ar, is not as a general rule 

. concerned with the 1:nternal affairs of the various States, nevertheless 
these may be of' such a special nature as to affect the international 

·conr.tUnity, either moro.lly or JMterially, and thus becor.le matters of 
international concern. This is not a novel idea, for in the nineteenth 
century there were a tnlm)er of instances where States intervened to 
protect the nationals of other States, and numerous international treaties, 
unfortunately ineffective, were entered into ~or the guarantee or human 
rights. Writing in 1928, Sir Arnold McNair so.id: "The Law of Nations is 
a product of Christian civilisation and r epresents a legal order which 
binds States, chiefly Christian, into n cor.ir.n.mity. It is therefore no 
wonder that ethical ideas, some of ·1hich are the basis of, and others n 
development from Christian morals, hnve a tendency to require the help of 
Intt:rnational Law for their realisation ". Never was this help so 
urgently required as at t he present tire. The Charter, in providing that 

I I 
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the deliberate r.-iurder of hundred~ of thousands of innocent people was 
punishable as o.n intcrnationo.l cr:lr.ie, rm.s therefore not taking a revolu­
tionary step because no cne c .. n doubt that these acts ·,'IO:re .. contrary to 
the laws of every •civilised nation. An international system which hnd 
no means of preventing such outrages against cor.rnon decency would hardly 
be worthy of respect. In every federal State the fedornl govcrnr.1ent is 
given power to intervene in the affairs ot tro individual Statca when the 
local conditions are . such as to endnnger the community as a ~?hole.. The 
sam principle r.JUBt be applicable to the international comr.unity if it is 
to survive. We rust recognise, however, that in the pnst this principle 
was of doubtful validity in International Lem, and that therefore Count 
Four is, in a sense, ex post facto. in chnracter, But even if this _is 
granted, this is not ·a ground on which the count can be criticized, 
either from the moral or the •juristic standpoint, because the acts 
charged in , the indictnent are so contrary to all c<r.Don decency that no 
possible excuse for their perfonnance could bo advnnoed. The objection 
to ex post facto legislation is ba.sed on th,.o ground that the actor r.tight, 
at the time when he perforr.w:id the not, have believed that he was entitled 
to perfort1 it, but ha., could such a, belief exi13t in the ca.3e of \7holosalc 
nurder? To nrgue thc.t th _ rpetra.tors of eJOh nets should got off soot­
free bec~use at the tim:: when they \"18re cor.ndtted no ndequnte legal 
provision for dealing vnth then h:J.d been devised, is ·to turn what is n 
rcnsonablo principle of justice in fully developed legal syster.~ into an 
inflexible rule which would, in these circunstances, be in direct conflict 
with the very id~a of justice on which it itself is based. No such 
inflexible course hns ever been followed in English law because it has 
been recognised that on occasions ex post f ccto legislation, although in 
princ_iple undesirable, may nevertheless be necessary. If ever there was 

, . ~n instance in which such a necessity existed, then it can be found in 
the concentrntion car.,ps of Belsen and Dachau. 

" If I have beeL correct in r.\Y inte::rprc t e.tion of the law, then the 
result is that the first three counts arc in accord not only with tho 
ChD.rter of the ·Internationa l Milito.11' Tribunal but nlso with the · 

· existing International Law, while the fourth count, a lthough based on n 
novel international principle, is in accord with the principles found in 
every ~ivilized system of la\7. " 

... --,,,_-
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_2Stll April; lltf., 

JJml2 WJSII .RB 9BtlP 2W£M!SI, 
711031!11 JJlia 

•, 

In the oourae ot t.he 4iaauaelona oonbeftd.na·Doo.c.1-,,., 
(the tint report by Oa:tnt.ttee m on tbl. Al.eats. 
Deeea-tera' case), the question ._. ra1 .. a. inter &11&, 
whether the doctrine of univenal:t.ty ot .1m'iltiotiob 
OVel' war cr:lmea WU re■tricted to AnS,lo-Almi.oan 
Jurisprudence. The problem wu diacue■ea in paper 
Miao. No.18. 

The following qootatiori may serve as a aupfl ... nt 
thereto. 

" The tact 11119t also be. reoogn:t.z,d that klnga, and thoae who poaeu 
rights equal 'to those kings, have the right of denancli.ng pun:t.ahmanta not 
only on ao'oount at injuries oonr.d. tted. ago.inst themselwa or the:l.r ll\t,"9ota 
but fl.so on account ot 1n.,urtea wh19h 4o not directly atteot th• but 
e,coeaatve)t violate the law of nature. or ot nations in regard to arr 
person whatsoever•. (Grot:t.ua, 11!, ~ Belli 42, &ola Ltbrt !DI, (1612) 
CArnegie Translation 1925, p, ~) • , 

, 
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III/39 
1st May., 1946. 

UNITED NATIONS WAR CRDfES CC:MMISSION. 

COMMITTEE III. 

General Pr opositions defi ning t he t erm 

"crime s aga ins t humanity". 

( The t ext c onta ined i n this paper repl ace s t he 
re~sed t ext of t he surnr.~ y of Doc.III/33 enbodying 
t ne · r esults of the discuss i on in the C01ilr.rl.ttee III 
~e ting of 26th w ch, 1946 , rlhioh vras ' c ontained in 
Doc.III/34. The re-clraft appears necessary in view 
of t he Berlin Prot ocol of 6t h Oc t obe r 1945 . ( see 
Doc . C. 193.) ) 

1) Accor ding t o the bas i c doct1.100nts ( Chart er of the Interna tional 
litar,y Tribuna l a nnexed t o t he Four-PoY:er fgree1:ie n-i; of 8th August 1945, 

a s recti fied by t he Berlin Pr otocol · of 6t h Cc t ober 1945; the Control 
Council Law No.lOi t he Charter of the Int r na t i ona l Military Trib,mal 
for the Fa r -r,a_s t, i c rime s E'.ins t hunani ty .. ay c ons i st in the violation 

e ither of the larts and cust or.is of y,ar, 
or of positive .nmicipal pr ovis i ons of crinina l lav, , 
or of t he general pr incipl es of . criminal l aw as 

derive d from the c r inina l law of all 
c i vilized na t ions. 

ot e : In a purel y scientifi c sys t en vi ol ations of the laws and 
customs of war should not be i ncluded in the t er m " crimes 
aga i nst humanit y", vmi ch should be r ~s tricted t o such 
offences as do not f a ll unde r t he . tenn of violations of 
t he laws and custons of war. ·, 

2) Under t he basic documents t her e a r e t v10 differ e nt t ypes of crimes 
against hur.ianity vlhi ch , w:i. th a f ew exce~tions, are subject .to the same 
pr ovis i ons , narrely : 

(a) crime s of the murder type , (r:rurder, extermination., ens l ave1 :"cnt, 
depor tation a nd oth r i nhumane ac ts). The words "other 
i uhumane ac t s " cover onl serious ori res of a char acter 
inilar t o d r , ext er r.ri.nat i ons , ensl avement and deporta-

t i on - e iusdem gener i s rule of int erpre tation; 

(b ) persecutions ( on pol i tical a nd r acial, i n Euro e also· 
r e ligi ous , ounds .) 

3 ) The er · s a cr ibed i n paragr a-t>h 6( c ) of the Charter of the European 
l itar Tribunal a nd in Article 5(cJ of t he Chart er of the I nter nat ional 

J. ili tary Tri bunal f or the F East I a r criJ~ s aga inst humanit y, i f 
corra:tltted by cr s ons ncting i n th int er est of the European 1'..xis c ount r i es 
o:r by "Fa r Ea t ern ··:ar Crir.u.nals" a t he case my be . 

This c ond i io docs not ap ly in t1 l ocal la ·, of Gerr.w.ey as laid· 
d ·m b Law No. 1O, fo ri.r.ri. l e :-- he r ui.n . j or H crini na l • 
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4) Under the terns of the Qharters of t he International Military 
Tribunals , "cr~s against hunani ty" of the murder type are offences 
cor.T.1itted against civilian popul tions. 

Crirns against combatants are outside the scope of this type of criloo. 

It is doubtful whether this r~striction also applies to persecutions. 

Note: Regarding cases falling under the Control Council Law No.10, it 
hAs been argued that this restriction is not applicable, tho 
enur.10ration contained there being not exhaustive, but onl_y 
exemplary. On the other hand, it could be _said also for Law 
No.lo, that t :.a words "including but not lir.d.'ted to" refer only 
to the enumeration of types of atrocities and offences all of 
which rust be ccr.r.d.tted "against any ci:v'ilian population". 

5) "Persecutions" constitute crines against huriani ty only if perpetrated 
on political and racial (in Europe nlso religious) grounds. In the case 
of the r:lajor war criminals it is a further condition tho.t "persecutions" 
be in execution of or in connection ,dth any er~ within the jurisdiction 
of an International lli.ilitary Tribunal, (i.e. crir.~s against peace, viola­
tions of the - la·11s and customs of war, crimes against humanity of · the 
murder type.) 

6) Isolated offences do not fall vd thin the notion. Only cr~s which 
by either their rmgni tude and savagery, or by their great nur.iber, or by 
the fact ' that a sirailar ·pattern is applied at different tizres and places 
endanger the int.ernationaJ. cor.1T.1Unity or shock the conscience of mankind 
warrant the intervention of states other than that on whose territory the 
crime has been convnittcd. Only crll'l::ls on such a scale are a concern of 
International law. 

7) · The procedure in cases of c~s against humanity corrmltted on allied 
territory ana/or agninst allied citizens r;ust necessarily be different from 
cases of crires against hl.lr.lanity committed on cmeJ'l'\Y ·territory against non-
c1.llied subjects. · · 

8) It is irrelevant vrhether a crime of the r:rurder type has been 
cor.r.tl.tted before or during the war. 

Though th:i,s is not expressly stated .as to "persecutions", it is 
submitted that it is also irrelevant whether persecutions have been 
cottnitted before or during the war • • 
9) 'the nationuli ty of t he victims is irrelevant. 

Note: See note to proposition 1. 

10) N0 t only the ringleaders, but also the perpetrators of oruoos 
against hur.:io.ni ty are criminally responsible. 

11) It i s irrel evant whe t her or not a criroo against hurnani ty has been 
cormdttcd in violation of the lex loci. 

12) A cr:uoo against humanity can be corrrnitted by enacting ·l egislation 
uhioh orders or permit cr~s against humanity, e .g. unjustified killing, 
deportations, racial discrimination, suppression of civil liberties, etc. 

... 
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I;n/40. 
4 th aJ 1 1946 • 

• 

CO ITTTEE III. 

Paragraphs IV to IX of the r aft Rep ort on the Alsatian Deserters' Case, 

Prop sa ls by the Acting Chairman of Committee III .( Dr. Mayr-Harting.) 

Note : Below the r e is r eproduced , in Part I, a l e tte r 
from Dr. ayr-Harting t o t he Secret ary of 
Committee III, da t ed 2nd ay 1946, and, in , 
Part II, the t ext of !)Ur agraphs DI to IX of · 
Doc. C.174( C) as it will r ead vhen Dz.. Mayr­
Harting I s pr oposals are adopted by Cammi ttee 
III and eventually by the special Ad Hoc 
Committee and by the Commission. 

I. Letter from Dr . Mayr-Hart i ng -~ o the e~rc t a ry 
to Committee III, dat ed 2nd ~ay 1946. 

"Dear Dr . Sch ·1elb, 

11 At the mee ting of Commi ttee III on t he 9th April, 1946 , I took it 
upon Jey"se lf to rodruft Sections IV t o VI of cport C.174 a s am nded by 
Dccumcnt C.174 ( C) (Article s IV to IX ,) on tho basis of the di scussi on held 
by t1e Commit t ee . 

" Giva n below are t ht:: prop s d al krations which I should be gl ad i 
you ·uould circula t c amon s t the members of he Committee . 

"Article I V,§ 1 1 line ,3: s ubs t itut the; words "Fr ench nationals from 
Alsace " by the ··,ords 11 inhabitants of J s ac e " . 

"Lines 4 a nd 5: substitute h \,ords "that inhabitants of J l sa e -Lorra ine" 
by " tl} ose inhabitant s of AJ. s.'.lce; - Lorra ine ". 

"After S ction rv ,§ 1, i nsert: "The Co i '"s i on ex i nea , in t he f i rst 
i f)... nee , whe ther llsa ce -Lorra ine · s , c ont rary to - nt rna t ional Lan , 
ann ,:rnd y G€rrra ny afte r its occupa t ion in 1940 . 

II s the re xisted no Reich Lo.w inc r porating A'l sa.ce -Lorraine in . t he 
rmah Reich nd th r e v1 s no ener a conferme nt of Ge an na. ionali ty 

on the inhab it nt of 1~l sac - Lorra ine , . e Commissio·n i of the opinion 
that not ve n fr m he German Lo.·.-, could c nyt ·· ng o g .a,t ere justifying 
the a ssumption tha Alsac - Lorra i ne r rmed · rt cf the Ge an ,.: ich. 

11 The C mmi ssi on do s no in <:nd t o pr e judice the I nt er na tional 
ili tary Tribunnl a t r rnbcr v,h'i h v1ill h.:l.ve o consider t his question 

(compare Indictment Count I & J) nor ny findings of Fr e nch Courts. It 
be l i eves , or,ev r , hat it is t r e s •nt p s i blc to avoi d g ing i n to the 
~~ttc r if t c e nt ncLs mentioned in he lett r of the French No.tional 
Office r e to be con s i e r od v, crim1:; s on of the judges , e v n 
if ls c e -Lorrai ne t1as illc, v; ly o.n cxed ~ is , v1c.s p t of th 

·rman Re ich " ccor inp- o Germa n La ,,. " 

" cction IV ,§ 2 1 lin 1 , dcl t th ,.., rd "In thi conne c tion." 
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11Line 2, substitute : the \tord "document•~ by ."the . l ettcrd' the French 
Na tionnl Office". 

11 !:.:cction V. line_b_ Sl:lbst · tute the words "holding judicia l functi on'' by 
"exerctsing jurisdicti on over the irinabi t < nts of an oc cupied t erritory". 

"Sectioh VII,§ 2 1 line s 3, 4- and ·51 de l e t e : "under Article 45 ••• • • 
hos tile pov,er". 

"Section VIII, line 1 8 substitutC::: the v,ords "Fr ench nationais" by 
"inhabitants of Als£>.ce-Lorraine who • ·,ere 0onsidercd ns French citizens 
even according t o Gennan Law at the time of .the ir ca ll-up". " 

IV. 
The question of substantive la·;, has b een raised in wtiat circumstances ,~ 

members of a German military court can be considered to _be guilty of a 
war cr:i.Joo if tooy tried inhabitants of Alsace-Lorraine for desertion in 
consequence af the f act thvse inhabitants of Alsac e·-Lorraine were, 
contrary to Interna tional Lan, compulsorily enlisted into the German army. 

The Comnission exruni.1ed, in the first instance , ·:Jhe the r Alsace­
Lorraine v1a.s, contrary · to Internationa l Lar; , annexed by Gcnnaey after its 
occupation in 1940. 

As th r e exist 6°d no Re ich Law incorpora ting Alsace-Lorra ine in the 
German RF:ich and ther e 7as no gener a l c onfer ment of G<:nnan nationality on 
the inhnbitants of lsace-Lorraine , the Corranission is of the opinion that 
not even from the German Law could anything be ga thered justifying the 
a ssumption th t Alsace -Lorraine f ormed part of the German Reich. 

The Caranis3ion doe s not intend to pre judice the International Military 
Tribunal at Nuremb er g which Hill have to consider this question ( compare 
Indio~mcnt Cunt I & J) nor aey find i ngs of French Courts. It b elieves, 
hoYlever, that _it is a t present poss ible to avoid going into the ma.tter if 
the .sente nce s rrent ioned in the letter of the French National Office are 
to be considered ··,ar crimes on the pa.rt of the judges, e ven if Alsace­
Lorraine TTno illcgc..lly rumcxod, t h; t io, wa s part of the German Reich 
ac~ording to German Law. · 

The Commission consider s it nece ssary t o draw a ttention to the fact 
that the· letter rf the French National 0.ffice ap ears to proceed on the 
assumption tha t the French nationality of the victims vm.c· " a fact which 
mu t necessarily have been pointed out by the defence" and on the further 
nsstunption tha t t he judge s c ould n t b e i gnor nt of the victims' Alsatian 
origin. ' 

The Commission decide d to base its discussions on the a ssumption 
that the judges , whose crimina l r e sponsibility is in quest ion, knew that 
the victims had been both French ci ti:tens f rom .1 l sace-Lorra.ine, and that 
they had bee n c mpulsorily ca lled up for service wi t h the German Arrrr/. 
If the judges - thr ~ no f nult of the ir own - did not kno-.v tho.t the 
accused wer e French nationals vho had been e nli ... t ed into the G rman ar,ey 
against the ir will, no probl m of criminal r epre ssion agains t the se 
judges would ari se , be cause a Ge ~n j ud e docs not oommi t a v,ar crime in 
se n ··noing , in nar time , a Ger ma n old i er for desertion from th Ge r man 
ornw. 

.. 
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v. 
I n c ons idc. in 

inh,_ itr.n :· of 
dcci " i c:; , h r- t 

i on f •x,r sons c xvr cisin juri " icti n ov r h 
te rr· ·ory , tbc., C0r. 11i sn i on c on idc rs i t to b 
f n ccu ~1.::d by« ticular curt dcpr·ve hir.l 

e ntitled und -r t c La•;; f , .tions , i . e ., o thC: rntec 

( ) v,hc h(;r r gi vc n jud icic l ne t · on f l outed t he specific 
prohib i i on of n conventiona l r cu 01:iary pr vis ion of 
Intc., rnatio,1ul 1~·.-.- , ~ •• t he H.:1. e R gula tions , or rM , 

(b in di s r o a rd of s fundt.cntul principl e s of human 
just ice ~cceptod by civil is~d people s . 
Tl c acti on of o. court ·:1hich sul t s in tht illeg 1 
conder.mati on , se izure or des truction of prop r t y should 
not protect a judge boc au c oma c ha b een paid to 
l b lfo .. s . 

In all case · c ub nnc f t he. o.c i on taken .us t c scrutiniz0d 
t de t -rmine its pr riL. ty under t c Le ,.-, of ia tions . The ne t .ion of 
judicia l a uthori t i s i 1 t: i E: poet i on no differ ··nt plane from tha t 
of milita or exe cutive aut .or i 

VI . 
allceod 1..,.,crters of Fro nch no.t iona l ity wer e 

in t o c f ,1r.d, . <:: n -~1 princi pl s of uman j u s tice 
Hhich 
de nied th 

b ·e n , cc.__~tc d y civili cd _eopl ·s , if , . r, ., t he o.ccuscd v 

pri nci p l e :; r , p 
applied , OU trr 
r e . onsibili t y 

intrr>du ' c vid<. nc c ".>r t pr e sent ...-r.i. tnes or if 
.ode rn pr r c · ices o civilized n :>.. t i ons wer e 

s , (: n ..:.. i l-s inf ictC,; 1. a nd he li <0 , hen t he cri:ninal 
h1.., Gcri'!-.. n r.-,' l itc.r y j udg c oul nl'lt e in doubt . 

The Commi s i on i s of t .:.. o i nio t h· t t <- n ili t a ry jud .:: haul not 
t.. cc.:. 1;, ·rsona l r ;:, onc; i i l ity 1;; vc, n in such c ~.sG s ,.., •r e ho. go a s een 
do .c t o 10 . . 1 fo r . • ".'vt. n ··.-hi~ r '- t ' trial ·u~s c onducte d pr op r ly it must 

c xr:. ·nod jud i c i · 1 c.c tion , a l hough f orr:inlly correct , 
pr oduce d "' iolu tion s o. o spcci ic rul C; of I t ;rno. t.i. ona l · L w. 

VII . 
In e r (. ::;e nt cets(; , sitiv.: provi :=:;ions of t c ague R_gulations 

nd gC;nvr:'.l l y r ccceni ;d rul l S Of cm: C r\Iy ln:11 r1.'.1VC bet- n v .i ola C by the 
judicil?J_ ·•ct.ion i n qu s t i on . 

Und e r ·-rt . 23 o t· ._, H guc 0L7ul..:. •i on<' a bc lligl)r nt is forbid e n t 
c r.,pc l t he "U ,jcct s of .... he ho tile.,; !Y rt r o take part in the opcr ti nn 
r>f ·, 1, dircc tud again" t the· o·. ,n rx,un -r • ,rt . 52 pro 1ibi t 0 thC; 
r .;;qui s i ion 1 ..,crvic c invol · n . the i n' c..bi t an s in t '1e ob lir, 1tion o 

c'.kc p in mil · t - , O)<.;rations ., g<., in~c;t t. ei r ov country . 

al ogc.d acs c, rt<:;n: , ·:,ho ·:1cr1... tri 0d y t ' e Gt!rr:10. ' li t ~.ry 
<.: c.n c nl i t c · nto t 1... G_ ... ·.n f':r1;w i J. l gr o.nt v · e l a tions f 

deat h S(;nte ncc s D."'sed on the se a l leged c1 scrtc r s 
·;:c.; r e hin u t t c ._, nforcvre nt oft e o .i ua t ion f 

cy 1 s o;:. untcd o causi n h 
·,r.i. out jus t ificc. tion . 

It foll ·,-r fr,·r.1 ·.,! t h '·.s 1..,c n e~ 3cn ·ence s , ' V n 
if not m-rivcd ~t i o ~L of nn 
t (; quot ed prcw· sir,ns of conve onl'. 

' III. 
T' e fa 

·:,ho ;Vt:; r (; 

<. 

h t 

pr ccdur0 , fl . ut cd 
y Int1..:r nat io nl L ~, . 

I 
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fr ~o the military judges from r esponsibility because superior order is 
no defence if the order is ill~gal. 

IX • 
It will, of couz-s, bc

0

a 1':lD.tt r for the pros0cuting authorities to 
decide in every individual case whether the circu;~tanoo3 are such that 
they ar e likely to l ead to a verdict of guilty ogainst the judge ~nd it 
will be a matter for the court considering the guilt of each individual 
judge, to have r egari, if it thinks fit, in r:dtigation of punishment, to 
the fact that the German judges were acting u)ldor superior orders, namely 
orders from their ·Government. There will certainly bo cases vmere the 
ju~ge rney successfully plead thnt he acted W'lder duress or under a misto.ke 
of f aot, but this is for the court to consider and not for the United 
Nations War Crimes Conmission who is co.l.led upon to express its . opinion 
whe~her or not prima facie a war cri.Joo has been comnµ.tted. 

Such. a plea will hardly be open to the judges in cases ;vhere, instead 
ot considering the fact that the alleged deserters became German soldiers 
against their irill as an extenuating circumstance,· they judged the cases 
with particular severity. 
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UNITED N:.TIONS W i.R CRIMES . CO.iMISSION. 

S cond Report by Col'lT.littee Ill 

III/41. 
10th m&,1946. 

on the question of the crir.dno.lity of Gerr.nn Officers 

who sentenced French. Nuti onr.ls from ~·•lso.ce-Lon-aine 

to deuth as lllleged deserters. 

In its i:neeting held on 7th Mey' 1946, Cor.r.u.ttee III 
unanimously ndopted tm folloYling re-drnft of its 
report c.1 74. 

, .. 

I. ;rn . o. letter from the Director of the French Ener.zy ·;or Crimes Research 
Office t9 the ·French r epresenta tive on the United ~ntions .:a):' Crimes 
Corrmission•, the wish has been expressed tho.t the matter de~t rli th in 
that letter should be exrunined by the United Nations War Cr-imes Comnission 
and a statement of principle sought. The l etter is concerned with war 
crimes committed in Czechoslovakia. • . Tho opinion has been exprcss~d by 
a French authority tha t the Czechoslovak Government is competent to deal 
with the case. In the l etter from the Director of the EneJl\Y War 

Crimes Reseurch Office , this view is dissented from and it• is st~ted that 
the French Office is coIT4>et ent, ,the vie tins being French nationals· from 
Alsace-Lorraine. · 

. · The problem of substantive law invqlved is that of French citizens 
from i',lsace-Lorra.ine enli st ed in the Ge rman i,rmy by force who then . 
de~orted, vror e sentenced as de serters and shot under a s entence. lt is 

, t stat ed in the l etter t hat the r espons ibili ty for the enl isting into, the 
GenMn Army in disregard o f Int ern, tionul Lo.w of French nationals from 
Alsace-Lorra ine bel ongs t u the 1 aders of the ex-Reich, t o the members 
of the General Staff and t o the Gauleite~ ·of 'lsace-Lorraine, Wagner. 
The question is put t o nhat extent the menbers of the German Kilitary 
Courts ar e r esponsib le who acted as r egular judges o.nd uwo.rded .sentences 
as pr ovided by the German Military Code in c ases of a soldier deserting 

. .__ from _t he 'Gcnnan Arrrr.,, even if the deserter were an ,llsatian. 

· The French docuroo nt further sto.t es t hat, in judging the · responsibi- '- ,_ 
1i ty of the officers .'.:'.nd roon . of whon these .CO\J,Tts were' COJli)Osed, the 
f act mus t be borne in mind that they ooula :'not '·be ignorruit of the 
Alsatian origin of t h.Er ac.cused. The enlis tme nt of these men in :i 
disr egard. of Inter national Law, a f act \'lhioh must · certainly have been 
Qointed out by t he def ence , should have secured to the accused a hi gh 
rreo.sure of extenuating ci roumsto.nces. It seems , hovrever, that _the 
German military courts judged t he cases of ·•lsatinn de serters with 
particular severity. 
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II. W,.th re~ard to the question of· jurisdiq~ion involv din tho cnse, 

fueComissi on refers to the judgncnt of the ?erma.ncnt Court of Intcrnntional 
Justice in the case i' SS"Lotus" (Fr.:mcc v. Turkey,) decided in 1927 wh:\,ch 
lays down the general principles of Internationa.l law regarding the juris­
diction of ind pendent ·tntes _in crir.linal r.ia.t.ters. In this judgment, the 
Court stated that in exercising jurisdiction, lntorna.tional ].~w leaves 
Sta tes a "wide mensuro of a·fscretion"; tha,t vrho::r;-e ther.e is no prohibitive 
rule of Interna.tionnl uv, , 11 Q~;Y Stnte romni~-s· ·rree to adopt .. th~. principles 
which it rognrds as best nnd most ·suitable"; t~_o.t "all tha.t can be required . 
of n Sta.te is thnt it should not ovcrst~p the limits yfui-ch International 
law places upon its jurisdiction"; th.it 11rdthin these l:f.n4ts, its right to-­
exercise jurisdiction rests in its sovereignty"; that the so-ctlled 
territoria lity of criminal law "is not nn absolute principle of 
International lav,"; that any exception of the right of Sto.tos to exercise 
jurisdiction r,rust bo "conclusively; pr.eve~" and that ns municipal juris­
prudence is divided, :i1; is hardly possible to ·see in it an indic. tion of -the 
existence in Intcrno.tioncl lnw of a. rule res tricting the criminal juri~­
diction of a Sta te t o crinis cor.unitted on its territory. , 

The --judgment in the LOTUS cnse deo.ls vii th orirninnl jurisdiction in 
general. In the case of piro.tes and, .in too pinion of the Cocr.'li.ssion, 
a lso of wo:r criminals, every independent Stutc ho.s, •under Intcrno.tional. 
l aw , jurisdiction to punish p:t,rates nd wnr criminals in its custody 
r egnrdless of the nntionality of the victim or the plnce whore the 
offence was corrrnitted, pnrtioulnrly in cases ·,·lh~re., for ~ome renson, the · 
criminal would othel"'Nise go unpunished. · · 

In nddition1D the jurisdiction of th Cze~hoslbvrik courts, which 
v1ould be bo.sed on the f a.ct that the .crimes have been comr.dtted on 
Czeohoslov~.k territory , there is, therefore, no obstacle in Intern.itionnl 
lo.w, to the courts of other countries a lso cL:~iming · jurisdiction, e.g. 
French courts, becnuse French no.tionals hnvc been the victir.is of wo.r criJooa 
committe d outside . Fronce, or the courto of the Qountry in moso custody tho 
criminals ore , on the b~sis of the universa lity of jurisdiction over ?.er 
crl.rres. 

In cases such as outlined in the French document, concurrent juris­
diction is, t herefore, possible under International lav,. 

J • I 

III. As to the p ssibl e ques tion to vmorn the crimina l s should be surrendered, 
the Cormds~ion fe e ls that it is not ~os~ible t o give any general ruling as 
long as the r ecommendation contained in Doo.C.123 has not been either 
accepted or reject .d by the interest ed parties. It is not appropriate to 
give a general opinion as long a~ it is possibl~ that tpe Commission will 
be called upon to act as arbitrator in c oncrete cases • . · 

IV. The question of substantive law has been raised in what circumstances 
members of a German Military• Court ca n be consi~ered t o be guilty of a war 
criroo if they tried French national s f r om lJ.sace-Lorraine ( "des JJ.saciens.:.. 
Lorrains citoyens francais"·), for deserti on in c on~equence of the fact that 
they v.ere, contrary to Internationa l la ·, , compulsorily enlisted into the · 
German .i' nny. 

The Conmission examined in the irs t instance 1hether : lsace -Lorraine 
was , contrary to International Lav, , annexed by Germany after its occupation 
i n 1940, f. s there, exis t ed no R ich lav, incorporating ;~1sace -Lorraine into 
th G r man Re · ch, an a t her e Yras no ener l conferr.-e nt of Gorman na tiona­
li t., on the French national s inhabiting •l sace -Lorraine , t he Commission is 
of the opinion tha t ev n unde r Ger n l av, , mthing cculrl jus tify the assump­
t ' on tha t fl s ce - Lorruine formed p t of the Ge n Re ich. This opinion 
is offer a ·ui t h out r i:i j udi t o aey opinion \'1hich may subsequently be 

xpr ssed by th In ·1.; r n ti ,. naJ. J ' l it· y Tribunn or E\!'W' :i tinrnl c ourt. 
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Tho l etter of the French National 0111.ce , na v.wg proceuuou 011 1.h<.! 

assumption that the Fr ench nati onal i ty of t he victims was "a f act which 
nrus t necessarily have been pointed out by the defence" and on the further 
as sumption that the judges could not be ignorant of t he victims' /isatian 
origip, the CommiDsion decided t o base its discussion on the awoo 
assumptions. 

VI. In c onsidering the ction of per sons exercis ing judicial functions in 
a case such as that now under discW!sion, it appears to·the Comnission to 
be decisive whe ther the t rial of o.n accused by a · particular court deprived 
him of the protection to which h~ was entitled under the Law of Nations, i.e: 

(a) whether a given judicial action flouted the specific 
protibition of a conventional or customary provision 
of International Law, .g., the Hague Regulations, or was, 

(b) in disregard of those fundamental principles of human 
justice accepted by civilise d ?eoples. 

The action of a court which results in the illegal condemnation, 
seizure or destruction of property should not protect a judge because 
hanage Ms been paid to le.gal forms • 

. In all cases~ substance of t he action taken mus t bo scrutinized to 
dete rmine its propriety under the Law of Nations. The action of judicial 
authorities in this respect i , on no diffe r ent plane from that of military 
or executive authorities. 

VI I. If the trials of t he alleged deserters of French n~.tionnl. i ty ,,ere 
conducted in disregard of thonc fun<l nr.ic nta l principlco of hw;ian justice 
~hich hnve been accepted by civilized peoples, if, e . g., the accused v,ere 
denied the right to introduce evidence or to present v,i tnesses or if 
methods repugnant to the modern practices of civilized nations were 
applied, outrageous penaltie s inflicted and th like, then thc · criminal 
r e sponsibility of the Ge rman militnr:v judges could not be in doubt. 

The Commission i s .of the opinion t ho.t the militnry judges should not 
escape personnl r esponsibility even in such cnses wher e hor.iage hns been 
paid t o l egal forns. Even r,hcr e the trial v,ns conducted properly it r, ust 
be examined ,h t hcr the judicial action, although f orrmlly correct, 
pr oduced a vi ol ation of sooe specif ic rule of International Lnw. 

VIII. In the present case , positive pr ovisions of the Hague Regul, tions and 
gener lly r ·cognised rules of customary lav, have bean viole.t cd by the 
judicial ction in question. 

Under 1\rt. 23 of th Hague Regulo.tions a belliger ent is f orbidden to 
compe l the subjects of t he hos tile party t o t ake part in the oper ations of 
war directed a.gains t their ovm country. I.rt. 52 prohibits the r equisition 
of s erYices involving t he inhabitants in the ob+igntion t o t ake part in 
military oper ations against their ovm country. 

The lleged deserter s , ·mo wer e tried by the Gcr nan mili tm-y judges, 
had been enlisted into the German nrn\Y in flagr.:mt violations of these 
pr ovisions. The death sentences p ssed on t hese alleged deserters were 
subs t antially nothing but the enforceme nt of t h continuation of this 
fl agrantly ill egal position. They also amounted t o causing the dee.th of 
the ol l c ed desert er s without justif ication. 

It f ollor1S from ·,hr.t hr~s b en s i d t hat t he de ::,.th s entences, even if 
not arrived c.t i n th course of an outr ~g ou r,r occdure , fl outed the 
t, 11 r ovioions of con\r~nt i n·. n u:i t <'..tnry I nt rn;. tionnl l ~r, . 
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IX. The t net thn'~ the illega.1 cnll-up of French nntionl'.ls t·rom A,lance-
Lorrnine into th~ Gernnn army had been ordered by the l eaders of the Gernnn 
}'Te.zi Government does not free th<.: military judges from responsibility 
b cause superior order is no defence if the order is _illegal. 

X. It will, of .course, be a matter for the prosecuting authorfties to 
decide in every 'ind~vidual case nhethor the circumstances arc such that 
they are likely to lead to a verdict of _guil~y against the judge and it 
v,ill be a matter for the court considering the guilt of each individual 
judge to have rogo.rd, if it thinks fit, in rni-tign tion of punishment, to 
tho fact that tht.3 Genro.n judges vrore acting under sup,uor orders, Mr.V)ly 
orders from their Goverruoont. There -wrl.11 certainly be onses vthere the 
j~ge may successfully plead that he acted under duress or under a mis­
truce of fact, ~ut this is for the court to consider and not for the 
United Nations Wp.r Cri.JOOs Conr.dssion who is called upon to express its 
opinion whether or not, prima fncie, a uar crime hns been oamd.tted. 

Such a plea will hnrdly be open to th~ judges in OE\.Ses where, 
instead of considering t~e fact tha,t tho alleged deaerters became Gernnn 
soldiers against their will as an extenuating oirownstance, they judged 
the oases with particulnr severity. · 

'. 

. . ... 



SECB~T. III/42. 
17t h May, 1946• 

ID IT.ED !ATIONS ITAR CRlMES CO:MMISSION. 

COMMITTEE III. 

General opositions def'ining the tenn "Crimes against Humanity" 

under the Charters nf the International Military Tribunals and 

the Control Council Lav, No. 10. 

Re-drafted according to the decision of the mee ting of ConJnittee III 
held on 14th May 1946, (Minutes No .10/46.) 

ot e :• The following text, excep ting paragraphs 3 and 6, 
has been agreed upon by Commit t ee Ir I. i7i th 
re ard to paragraphs 3 and 6, the Secretary to 
Committee III hae been charged with · r e-drafting 
them, havi ng regard to the discussion in COlmlittee. 

The following texts of paragraphs 3 and 6 ar e, 
therefore, only tentative. 

1. According to the basic documents(Charter of the International 
Nili t ary Tribunal annexed to the Four-Po ·,e r Agreeirent of 8th ugust 1945 
as rectified by the Ber i n Protocol of 6th October 1945; t he Control 
Council Law N .10 • the Charter of the International Military ~ibunal 
for the Far _Eas t,~ cri1res against humanity may consist in the viola tion 

either of the laws and customs of war ,(x) 
vr of positive nrunioipal provisions of criminal law, 
or of the general principles of criminal l aw as 

derived from the criminal i ar, of all civilized 
nations. 

2 0 Under t he basic documents there are two diffe r ent types of crimes 
against h~nity which, with a f ev, exce tions, are ·sub ject t o he same 
provisions, namely: 

(a ) 

(b ) 

crimes of the murder t ype , (murder , extermination, ensl avement, 
deportation and other inhumane acts) . The v,ord s "other 
inhumane acts" m3.Y be held to cover only serious crimes of a 
character similar to murder, extermination, enslavement and 
dep~rtation - eiusdem generis rule of interpretation; 

persecutions (on pvlitico.l and r acial, under the Charter of 
8th August 1945 , also r eligious , grounds.) 

(K) It might be argued th tin n p ly cientific ystem violations 
of the l aws an customs of ·,ar shoul d not be included in the 
t erm "crimes against hwranity", \·1 i ch should be restrict d t o such 
uffenoes as d nut f..nl under h t rm of violations of the lav,s 
a.rd c n toms o .,. • 
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.3. ·the Charter qf the European International . ilitary Tribunal (Art.6.) 
o.nd the Charte~ of tho Internation~l M:i.li.tnr.Y Tribuna-1 for the Far F.ast 
(Art. 5.) start from the basic assumption that the major ,,-,ar criminals 
ccmmitted crimes against humanity noting in the interest of the European 
Axis Countries, or in the interest of . the Japanese war effort ( "Far 
ED.stern Wai Criminals"), as the case may bo. 

· . ~s. _p.csumption is no~ expre.ssed in. the local la\? of Ck:rmaey, as laid 
down ·by · the -Control Council Law No.10 for criminals other than major war 
orimi..~l. !':! ~ _ . . · ... 

4. The formulation of tbi.e. parngraph·:.as adjourned. · For the previous 
text, see Doc.III/39. 

5. ·. '~l;lerscoutions" constitute crimes against humanity only if perpetrated 
on political and racial ( under the ·European Charter also religious) 
grounds. In the oasc of the major v,ar criminals it is a further condition 
tha.t "persecutions"· be in execution of or in connection ,nth any crime 
nithin the jurisdiction of an International Military Tribunal, (i.e. cri.Joos 
against pea.ce, violations of the laws and customs of war, crimes against 
humanity of the murder tvpe. ) . · · : 

6. Isolated offences do not fall within the notion. · . '8 a rule systematic 
mass action, particularly if it can be showri' t~ be authoritative, will be 
necessary to tr.ansfonn· a common crime, punishable merely under nunicipal 
la,1, into a uriire again st humanity becoming also the concern of international 
law. Only crimes which either by their magnitude and savagery or by their 
great number or by the fact that a eimilar pattern is applied e..t <l.ffe·rent 
times and places, endanger the international community or sh~ok the 
conscience of mankind, warrant intervention of states other than that on 
whose territory the crime has been corrmitted, or whose subjects have 
become their victims. 

I • • y 
7. It is iITelevarit whether a crime against humanity has .~een conm:ttt~ 

a. 
before or duri·hg the' wa.r. · 

The nationality of the victims is irrelevant. .. ·. 
• •• l 

., 

9. Not only the ringleaders, but also th~ actual perpetrators of crimes 
against humanity are criminally responsible. 

10. It is irrelevant wh ther or not a cri.roo against hwno.nity has been 
ccnmittod in violation of the lex loci • 

. · ,· 
11. A crime against humanity can b oorranitted by enacting logialation 

which orders or pennits crimes agnin~t humanity, e.g. unjustif~ed killiog, 
deportations, racial 'discrimination~ ·suppression· of civil liberties, eto. 

. i ... , , ,r 

·, 
: II ... 
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III,43. 
26th June p 194§. 

' 
UNITED NATIONS WAR CRIMES COMMISSION. 

CCMMITTEE Ill. 

Inf'o:nnation on the Trial RePorts vmioh 

will be available for inclusion in the 

first volume of the annotated swrmaries. 

By the Secretary t o CoJ?lllittee III, 

The following is a list of swmiaries of trials mioh either are 
ready now or will be ready soon. From thi. s list, the repcrta to be 
inserted in 'Ile first volume will have to be chosen. In case the 

· summaries r:£ the trials nentioned below should exceed the space 
availo.ble in the first volume, (120-140 pages), some will have to be 
left Cl'ler far the second volume. This will probably apply to the 

♦ Hadamar trial (below, No.4. ) the full transcript ot which has not 
yet been received by the Conrn:f.ss ion. 

It is submitted that owing t o the ir length, the sunmariea ot the 
big concentration camp trials, among the first particularly Belsen 
and Dachau, will have to be published in the second or third vol\DJl8. 

1. 

-'· 

.5. 

6. 

7. 

a. 

9. 

The "Peleus" trial. (Doc.c.199) . 

The /umrican trial .against General Dostler. (See Trial and 
Law Reports Series No.14.) The final text will contain a 
more elaborate description of the facts and ot the course 
of the proceedings. 

The "Almelo Case". (Tria l nnd La,1 Reports Series No.18.) 
Trial for the killing of one British Pilot Offic.ar and one · 
Dutch civilian_,by a British Military Court containing a 
Dutch and a Canadian officer as members. 

The "Ha.dannr" trial. ( Trial and Law Reports Series Hos. 8 
and 17.) In this case the 8ecretariat of the Comn:lssion 
has not yet received the full transcript, The Trial an:l 
Law Re ports Series Nos. 8 and 17 ore based on information 
made available by the United States Camd.ssioner. 

Trial against Lt. Gerhart Grurnpelt by a British Ml.litary 
Court for the scuttling of two German submarines after 
surrender. (See Doc.C.204, II, 10). (In preparation.) 

The American trial against Rear Admiral Nisulce Masuda and 
4 others. (See Doc.C.204, IV, No.27..J, at page 20.) 
(In preparation.) 

Trial against Karl Amber ger by a British Military Court. 
(Trial and Law Reports Serie s No.19.) (Killing of a 
Prisoner of ·'ar when allegedly attempting to e soape.) 

Trial agains t Erich Heyer and 6 others for the lynching of· 
British pr isoners of wn:r a t Essen.(Trial ond Law Re orts 
Series No. 12.) 

Trial agains t Bruno Te sch and 2 others by a Bri tish Military 
Court for tho f.llll>PlY of poison gas for tho S.S. (See Doc. 
c.204, II, No. 34). (In prepara tion.) 
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III/4',. 
26th Jum,19461 

UNITED NATIONS WAR CRIMES OOMMISSION. 

COMMITTEE III 1 

H.M, Stationery Oft:loe 1 

Conditions of Publication on .Agency Te:nna, 

(1) The oost of production of Agency publications will be reoovered by 
the Stationery Office from the originnting departments on the basis of 
the oost to the Stationery Office plus the usual allowance for 
Stationery Office departroontal expenses. (12~). 

( 2) The price and number of copies to be printed will be approved by 
the originating departroont, and any final decision as to fo:mat will 

♦ rest with that departroont. 

(3) Credit will be given annunlly to the originating department for 
copies sold, and for issues for official purposes ( other than those 
under (4) below} at face value less an allowance of 33-1/3% for 
discounts and publishing expenses. 

(4) Credit will not be given for copies:-

(i} supplied in bulk to the order of the originating 
departroont at the time of printing, 

(ii) distributed to the British Museum and other Libraries 
und.er the Copyright Act 1911, 

(iii} distributed for Internntional Exchange at the request 
of the originating department or under the general 
arrangements for the International Exchange of Official 
publications, 

(iv) distributed for publicity and review purposes, 

(v) supplied to Members of Parlimoont with the agr;-eement 
of the originating Department. 

( 5) Copies required by the originating department from time to time 
( other than copies taken in bulk on publication} will be obtained on 
demand from the Sale Office, Cornwall House, S.E.1. These vdll be 
invoiced at face value less 25% and credited in bulk in 'lbe Agency 
Account (in canrnon with other issues) at face value leas 33-1/,%. 

(6) The transfer to the originating department of sums due under 
agency arra~eroonts will be effected annually ard will be acconpanied 
by a stateroont showing the f inancial position of each publication and 
the transactions affecti ng that publication during the calendar year 
involved. 

(7) The Stationery Office will as soon as possible nfter the 31st 
December of the second comple t e cal~ndar year following publication 
submit to the originating depar tioo nt proposals for (a) tho purchase 
by the Stationery Office if necessary of the whole or part of the 
remaining stocY.s at a price t o be agreed, and (b} the wasting of aey 
copi es which arc r egarded as obsol t e the f i nal stocks romaining to 
be r etained as Stationery Offic property in r espect of which no 
further financial stat eroo nts will be r endered. 
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III/45 
1st July, 191+,6. 

UNITED NATIONS WAR CRDdES CCIDdISSION 

COMMITTEE III 

The Yugoslav case No. 3296 referred 
to Camd ttee III 

I. On 19th June, 1946, the Yugoslav State Camniaa1on 
submitttd to the Conmission a charge against Prince 
Valeri. !ORGHESE and three others for crimes oonmttted 
between 1943 and 1946 in the Julian March. 

The accused are charged w1 th: -

"I. Murder and Massacres, Systematic Terrorism 
III. Torture of civilians. 

XIII. Pillfl8e 
XXIX. Ill-treatment of v,ounded and Prisoners of War • 

. Violations of Articles 4, 21, 23{b) and (o), 
46 and 47 ot the Hague Regulations, 1907, and Article 
13 of the Yugoslav Military Courts Act, 19i.Jt.." 

The short statement of facts is ae 
follows:-

"From 1943-4.5, units of the X ("diec:lma") Flotti• 
glia MASS, under the conrnand of Prince BORGHESE, 
which collaborated with the Germans atter the 
Italian Capitulation, conmitted numeroua crime• 
in the JULIAN MARCH against the Slovene population. 11 

The particulars of the alleged crimes are 
given as follows:-

"After the Italian capitulation in 1943, the X 
Flottiglia MAS, under the cor.vnam of Prince Valerio 
BORGHESE, was the first Italian unit to join the 
Germans and collaborate with them. With HQ at 
C(!{EGLIANO (Treviso), the X Flottiglia MAS recruited 
volunteers and fonood different land forces of 
battalion strength; they wore stationed in the JULIAN 
MARCH and terrorised the civilian population. 

The folloVling crimes were camd.tted against 
the Slovene people h 0 r P 11"'e of their race and the 

to Page 2 
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fnct that thoy ·.-,ero not fascist:-

1. In Docembor ~ 1944, the Military Chaplain 
AGAZZI, who wa~ a faMtical fascist, denounced 
Franc HOCEVAR, a lovene school.master and a 
gifted author and intellectual. AGAZZI was well 
aware that the Itali~nisation of tho JULIAN MARCH 
was impossible so long as Slovene intelligenzia 
existed. On AGAZZI's denunciation, HOCEVAR was 
arrested at GORICA on December 21, 1944, on the 
orders of Prince BORGHESE and the following day 
he wns sentenced to death. Sentence of death 
was not carried out at GORICA because of different 
interventions on HOCEV AR' s behalf. He was taken 
to the HQ of the X MASS at CONEGLIANO where Prince 
BORG-!-IESE had him shot on January 3, 1945. 

2. On December 28, 1944, on Prince BORGHESE's 
orders, troops of the X MASS, in a terror raid, 
pillaged the prop ~ty of three people in the 
village of SREDTJI LOKOVEC. 

3. On Dec rribcr 29, 1944, a unit of the X ~S 
beat and tortured a man at KilNAL, threatened him 
with death, and looted his belongings. 

4. On January 16, 1945, a unit of the X MA.~ 
from St PETER, undor tho conrnand of Umberto 
BERTOSI, arrested Marjan MAVRIC and deported him 
to a Concentration Camp in Germany. 

On J anuary 24, 191+-5, they killed Kamila 
STEPANCIC while on his v,oy homo. 

5. In January, 1945, a unit of tho XMAS at 
6SLAVJE looted tho property of four men talcing 
away their bicycles , pigs, cows, etc. 

6. In February, 1945, XMAS soldiers pillaged 
the property of a man at ROCINJE. 

7. On March 3, 1%5, XMAS troops from GORICA 
looted the Slovono Catholic vicarage at M!IDANA. 

8. On January 2, 1945, aoldier s of the "XMAS" 
at FULMINE, arros tod near SOLKAN, a canmander 
of the Partisan brigaae and took him to the 
house of Countess NORDIS whore he was tied to 
the staircase for two days , beaten and tortured. 
On the orders of Captain FELICIANO he was talccn 
out at 5 p.m. to the iver SOCA (Isonzo) ~nd shot 
without trial." 

It is adil , r1 tho.t the above particulars were 
given to th,~ l , go l av ::., ; -.-'; . Co .. llllission by reliable 
v,i tnesR -~ 

,to Pago 3. 
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II. The case wns considered by Conmittee I 
on 27th June, 1946 (Minutes No.6~). The decision 
of Conmitteo I vras recorded ae follows:-

"As this case alleges crimes against humanity 
(the crimes were comnitted by Italians against 
Italians of Yugoslav origin in Italy), it was 
decided to refer the case to Cormnittee III 
for its opinion as to whether or not the 
alleged crimes should be considered as crimes 
against hwnanity and for what reasons." 
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m/lt-6. 
4th J~ 1191t6. 

Ulfrpl) ?U!rICtiS WAR ORlldES COMMISSION 

COJ.IIIT'mm IlI 

DRAP'l LAW RRPOR'l'S TO BE DISCUSSED m 
c&ml1±ii III 

(Cases l to 8 ) 

. ' 

The Secretary to Camn:I. ttoo III 
suggests that the papers dealt with 
bel0\7 should now be examined by tho 
Camnittee as a further stage 1n tho 
preparation of Volwne l at the English . 
edition of the proposed publication ot 
Law Reports ( in the discusaicas ot the 
Commission hitherto known as 11annotated 
swrnaries", ) 

The attention ot the Comnittoe ia 
drawn to the fac.t that 1110st of the 
papers were preparod p!'imari~ tor in­
temal purposes of the Ooomisaion, at 
a time when the sho.pe of' the Ccmniaaion' a 
publications had not beon established 
and before the sanple report (Peleus, 
C, 199) had been disous■ed. The eventual 
publication would oe considere.b]3 dolqed. 
it all the papers dealt with below and 
in Doo. II1/43 would now have to be re­
typed and duplicated and o.f'ter diaawta• 
ion by the Committee to be agaixi re-
typed and duplicated. 

The alterations, proposed in the 
individual papers o.re therefore b~ 
outlined, o.nd it is proposed tho.ta 
f' ino.1 draft m.11 be circulated whon tho 
papero will hllve boen generally dis• 
cussed by the Canmi ttee. 

CASE NO, l. 

THE "PEWJS'1 TRIAL. 

An amended tezt of this report nill be circulated as 
asoon aa this is teohnically possible. The Secretory to Oanmitteo 
m propoaoa that the consideration of the Peleus Case be poat­
pomd until,tben. 

CASE NO. 2. 

THE OOSTLER CASE. 
( 1:~al & le.w Report~ Series No,· 14). 

The following modifications of Trial and La\1 Reporu 
Series No. 14 w1.µ. be proposod, · 
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Xn Pnrt; Af 
1) Gone1.,,.].ly, the taots and the course of the prooeed1np will 
bo deaoribod more ela.boro.tely. 

2) In pllm. I (2) the reference to Misc. No. 16 will bo 4eloto4 
and roplaoed by either a short reproduction ot the the rolevan11 
provisions or by a ret'erence to a "glossary" or ·genore.l intzro­
duotion"into the law governing /imerice.n Mil1 to.ry Carmiasiona in 
the Medi terro.noan Theatre of oporo.tions. 

3) In paro.. IV {o.) the main provisions of the FUhrerbotohl will 
be sumarized; part c. of the pa.per will be ani tted. 

In Pgt B; 

l) Paragraph I on page 3 m.11 be preoedod either by a. general 
outline of the United Sta.tea Lo.w as to Milita.ry Canmisaiomor by 
a· reference to the proposed II glosso.ey". 

2) Paragraph {2) on page 6 i7ill be re-wrdod to ~t the OX• 
proasion of subjective opinions and relegating the quotation 
tran Iauterpacht!Jand article to a foot-noto. 

3) Paro.graph ( J) on pp. 6-7 will be shortened by a retorenoo 
to the diaoussion of the same problelll 1n t~e Pel9 report. 

Part C1 af the pap9r 

will be ani tted. 

CASE NO. 3. 

18). 

In Po.x;t B, Cp,7) 
1) Paragraph l (Qpeations ot Juriadiotion nnd P£2ooduro•) 

. auggested 
Reference will be sde to the/" glossary" anc\ all 

general statements will be ani tted. · 

2) Paragraph II (Jurisdiction of the Court in IntemationDJ. 
Le.w). Tho Seoretario.t will ask too Coomittee tor guidance as 
to whothor these 1>roblems shall be dealt with in the report. 

J) ibid. P• a. Referenoos to c.199 will be replaced by ret'­
erenoes to "Case l" and to the glossary. 

CASE NO, 4, 

THEHIJW#R~ (Trial & J'.D.v, Reports SeriesoP•l7 and 8) 

l) As has boen stated in Doc. IIr/43 tho CamniSBion ho.a not 
reoei ved a full transcript of the proceed'\.ngs. 

A decision will therefore be sought on the question whether 
a. report on the .lines of Trial and La.w Reports Serioa No. 17 

_, 
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(1noorporating the basio faots oonto.ined in No. 8) Bholl1d bo 
inserted in the first Volume. 

2) In oe.se this question should be answered in the 
o.ftirmative part 11. of the paper (p.5) will be preoedod -
o.. reterenQe to the proposed glossary. 

3) Gu1danoe will be oought on the question whether oona14er-
ations oonoeming the jurisdiotion in International Law ahou1cl 
remain in the repart ( para. 2 on page 6). -

OASE H:>.5. 

'lHE SCUTTLED U i::s OAS 
. (Gerhard G lt) 

The oonsideration ot this oase nust be pastponed 
until the draft is avo.ilable. 

CASE m.6. 
( Ma ~udc.) 

Will be oirculated shortly. 

cw; m.z. 
THE CASE OF KARL AMBERGER 

(Trial & La.w Rep0rts Series No.19) 

l) The question whether every repart should be preoeded 
by. a 11st of oontents will have to be deoided uniformly tor 
the whole publioation. 

2) On pages 5 an:l 7 respectively the order of notes on 
substantive law an:l on adjeotive lav, will have to be either 
reversed or there will have to be uniformly, throughout the 
publioation, o. re-arrangement to the eff'oot that questions 
of substantive law should be dealt with before questions ot 
procedure. 

• 3) Guidance will be sought on the question whether it is 
necessary to deo.l with the question of in:lividual · 
responsibility tor violo.tions of International Conventions 
(p_p.5/6). 

· i..) A re-wording of the paragraph beginning with "A 
deolaration of thio no.ture could only be reoonoiled ••••" 
will be proposed • 

5) Most ot para.graph 2 (QUestions of Procedure) (pp. 7 • 10) 
will be transferred to the propased "glossary", Po.r~raphs 
( o) on page 9 an:l ( o) on page 10 should however be retained 
for the greater part, us they o.pply to the partioular 
oiroumstancea of the oase. 

cASE NO.a. 
'DiE HEYER CASE; LYNCHING OF BRI'l'lSH AIRMEN IN ESSEN 

( Tri.D.l ani Lav, Reports Series No.12) 

1) A re-arrangement of this paper vrill be proposed in ordei- to 
bring it outvro.rdly in line vrith the scheme of Doo. 0.199. 
(Division into "fa.ots" a.nd "note"). 

2) The note to pa.ra.graph Vlll (p. 3, top) will be re-vrritten 
o.n:1 relogated to a. foot-note. 

' ' 
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Sinoo the oiroulation ot Doo, m/it-3 doownonia 

·oontllining intormo.tion about 1+7 triala of war onau.nala 
conduotod by Prenoh aourta have been rooeived from the 
Prenoh National Otfioo, 

It ia therefore suggested to poatpono tho poieon 
go.a or.= ~against Bruno Teach and two others ( No. 9 ot 
Doc. ~u, ~ o.nd to insert the report ot a Prenoh out 
in the ti 'l'Olwne inateod. 

The report on the ao.ae ot Gauleiter Wo.gner and 
othera is being propo.red by the Seoretar:la.t • 

• 
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8th Jul¥ 1946. , 

UNl'l'ID NA1'IONS WAR ORDmS <X»OaSSION 
· Draft Gloss~ or 

General fntrodiioton Into the 
Britieioonoeming Trials of Wff' 

Or s by Mili tnry Courts, 

By B, Sohv,glb1 :U,gal Offioo£t 

In the meeting ot Oomnitteo III held on 26 June 1946 
(llirlltoa No. '1i./lt-5) it WtLS decided that a "glossary" 
oontain:lng an explanation of the ba.aio legal provieiona 
o.pplied 1n the oo.aoa reported in the "Annotated SWllnariea" 
or "law Reports" should be added to the individual volumoa 
ot the propoeed publication. The following is an o.tteJll)t 
at euoh an introduction and glossary conoeming the law 
governing Bri tiah Kili tary Courts for the trial of war 
oriminals, 

A aimUar dratt introduction into the law applicable 
to United Sta.tea Military Conmissiona will be oiraulato4 
aoon. 

It neoesaar.,, arrangements will bo suggested tor the 
produotion of an introduction into the relevQJ\t Prenoh 
law, · 

L Juriadiotion ot tho British Kili to.q Courts. 

The .juriacliotion of the British Military 00\lrta tor tho 
trial of war oriJDinals is based on the Royo.l Warrant 
dated 14th Juno l9lt-5, ~ Order 81/lt-5, as wnendod by 
thl-ee further Royal Warrants pronulgated by A1'II\Y Orders 
127/194-5, 8/1946 and 21/1946, The Royal Wo.rrant recites 
that His ~esty "deems it expedient to make provision 
for the trio.land punishment of violations of tho laws 
and ua11ges ot vro.r"oomitted during o.ey vm.r "in whioh he baa 
been or my bo engo.ged at o.ey time after the 2r¥l September 
19,9•. It is His Mn.jesty' a "vr.ill and pleasure" tho.t "the 
ouatody, trial and punishment of persons charged vrith suoh 
uolation ot the laws am usa.ges of ,mr shall be governed 
qy the Regula.tiona a.tto.ohed to the Warro.nt"• 

The Royal Wo.rra.nt is bru3ed on the Royo.l Prerogo.tive 
which, in English u,.w, represents the residue of legal 
power, lett in tho hands of the Executive by tho 
legislature. 

1'he oonatitutionality o.nd legality of the Royal Wnrrant 
am of its inllviduo.l. provisions have so far not been 
challenged in o.ey British Superior Oourt o.s have its 
.Ainerioo.n oounterpo.rte, the orders ot tho AJDeriOQJ\ exe°'-lt,t.ve 
o.uthorities o.pp0inting military oonmiesiona tor the trin.l 
ot v~ or1mina.le un:ler the lo.vr of the United States, The 
latter ho.ve been reviewed by the Supreme Court of the 
United States in the eo-oa.llod So.boteur ~, ex::"!: 
~ and ot.hers (1942) am in the co.se'Vre ... Yoi .. o.ma ___ ~__,.;,;;;; 
~ o.nd in re Homa {1946). 

Provisions similo.r tC' those contained in the Royal Wo.rrnnt 
ho.ve in the Oomnonweol th of Austro.liA been mode by a.n Aot 
ot Po.rliomont (Wa.r Crimes Act, 19~, No, 48/19lt-5)·, · 

II, ~(ia»tion of "Wo.r O[W" in the Royo.l Wo.rrQJ\t, 

Rogulo.tion t: of tho Royal Wo.rront provides that 'wnr orimo' 

-
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meo.ns o. violo.tion of the lo.ws lll'ld usages of vmr 
oomnitted during Ol\Y wo.r in v,hioh His Majesty ho.a beon 
or fflD3' be engo.ged at any time ainoe the 2nd Septelllber, 
1939• 1'he jurisdiotion of the British Military Oourta 
is, o.s fo.r o.s the soope of the crimes subjeot to their 
jurisdiQtion is oonoerned, nnrrower th.:i.n the jurisdiotion 
of, e.g., the Intemo.tionnl Military Tribunal eatablishecl 
by the Four-Power Agreement of 8th August, 1945 whioh, 
o.ocording to Article 6 of its Cho.rter hao jur:l.sdiotion 
not only over violations of the laws o.rn oustoms of ,-ro.r 
(Art. J6 (b)) but nlso over ,mo.t the Charter co.lla 
"crimes o.gni.nst :eeaoe" o.nd "crimes o.gninst hwnanity" 
(Art. 6 {a) llJ'ld (o)). · 

III,Oonvening of o. Milito.ry Court. 

Regulation 2 of the Royo.l Warrant gives to oerto.in 
Senior Officers power. to convene Military Courts for the 
trio.1.- of persons oho.rged vrith having oorrmitted war crimes. 
Tne o.ooused is not entitled to object to the President 
or llnY member of the Oourt or the Judge Advooo.te, or to 
ofter o.ey speoio.l pleo. to the jurisdiction of the Oourt 
(Regulation 6). 

r,,. M:lxgd Inter-Allied Militory Courts. 

Urner Regulation 5 po.ro. 3, the Convening Officer mny, 
1n o. 00.se where he considers it desirable so to do, 
appoint o.s o. member of the Court, but not o.s President; 
one or 100re officers of o.n Allied Foroe serving um.er his 
oonmard or plo.ced o.t his disposo.1 for the purpose, providocl 
tho.t the number of suoh officers so appainted shall not 
comprise more than ho.lf the members of the Court, excluding 
the President. It is left to the discretion of the Convening 
Officer to a.ppaint or not to appoint allied officero as members 
of the court. 

In the "Peleus" case (Case No.I of this aeries) o.nd in the 
Almelo Oo.ae (No. 3 of this series), Greek arn Dutch officers 
respectively V1ere a.ppointed to serve on the Military OourtJ 
in the first oo.se obviously because a Greek ship and 18 
Greok nationo.ls were involved us the victims of the orimeJ 
in the eeoord oue beoause the orirne had been oontnitted on 
Dutch territory o.nd one of the victims wo.s a. Netherlo.rns 
no.tioMl.. In other co.ses, where the ruunber of allied no.tions 
involved was obviously too large o.s: e.g. in the 
oonoentro.tion oo.mp ca.sea, no o.llied officers were o.ppainted. 
That the o.ppointment of allied members of the IUli to.ry Courts 
is not compulsory is strikingly del!X)nstruted by the trial 
by o. British Military Court o.t Singo.pore of W/0 Tomono Sh1.mio ot 
the Jnpo.nese A:rrq (Doo. c.208 II. No. 83 J) In that co.se 
the a.ccuaed was charged, fourn guilty oni sentenced to dea.th 
by ho.ng1ng by a. Court consisting of British officers only 
tor hnving unlawfully killed Arnerioan prisoners of war a.t 
Saigon, Frgnch Irwlo-Chino.. The locus delicti wo.s Prenol\ 
territory, the victims were United States no.tiono.ls, 

v. tnl Judge Advgete, 

Usuully o. Judge Advooo.te talces pnrt in the proceedings 
of British Milito.ry Courts. The Judge Advoco.te is o. lo.wyer 
whose ma.in duty it is to odvise the Court on questions ot 
'both prooedure a.oo substantive la.w. The Judge Advooo.te ho.a tho 
duty of talcing care tho.t the ucoused does not suffer ney 
diso.dvanto.ge. In fulfilling his duties he hue to rointo.in 
o.n entirely impo.rtio.1 position. If no Judge Advooo.te is 
appointed, the Convening Officer sho.11 o.ppaint a.t lea.st 
one ofN.oer having lego.1 quo.lifico.tions a.a Presidont or a.s o. 
member of the Court unless, in his opinion, no such officer 
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is neoessnrye (Rule 103 of tho Rul en of Procedure s . R. & 0 
989/1926 nnd Regul a t ion 5 f r ngr uph 2 of the Royal Warrant, 
us a.mended by AoOe 24/1946) .:. 

VI, a.tles of Procedure o.nd Rules of Eviden~ 

The Roy 1 Wnrr o.nt provi de in Hegul: tion 3th, t , uxoept 
in so far us t ervin othc1 li s b pr ovided i th Rules of 
Procedure applic bl i n · l 'ield Gone r , G ur t urtio.l of 
the British Arn\Y"' sh 11 b.; pplicd t o t h.:: .,Ulit ry Courts 
for the tri l of •1o.r cr•j;ninulso These rul o .. re contained 
in the British Army Act rrl the R ll.:S of P oa l..4rc mnde 
umer the Act by :m Ord.u r in 0oun~il 1 t h l at t e r boing n 
piece of delegt:tt ed legj_ 1 tin by ~ · E:Lc.utive, mn.do in 
1926 (S.R. & 0 989/1926) ~ 

According to t hos · nu.ct, 11ts the rule; of ev.idenoa of o. 
British Court M rtinl, nnd u nd3r t he Roy 1 V/arrnnt o.lso ot 
Military Cour ts$ uro the rule G ' pplic blb i n English civil 
courts. By "civil cour t s " i s r.ldunt [, cour t of ordinary 
crimino.l jurisdl ~t ion in I:;nglun j __ c 1.:. :i ng u c urt of summo.ry 
jurisdiction (Seotioral63 t o 165 of tho British Arrey Act 
and Rule 73 of t h0 Rulv s of P-::-oceduref 1926) ~ 

The rule s of civil Court s i 1 .Engl.ini and, unde r the cited 
provisions: so of b4it1sh ,. ilitu~y Courts , differ in 
cer to.in nspect s from the r-.110 0f procedure under which 
Courts of continenta l countr~us cxorcioe jurioo.iction. Ono 
of the mo.in diff~r noes is th~t i n English ~ourts tho 
accused is o.llov,t.: , if (J ~o •Jll osc· ·, t o give evidence on 
his ovm behal f a s a r.. -c ·.Luss l!ndcr u;:1. t .h~ 

In the inte r est of th0 r clL:.bi li t y of the f uct-finding 
of the court, English procedurti , -rery s imilar t o ~st 
oontinento.l code s of proceaur · j oxoludcu certai n types of 
evidence, e. go writ t en s't,.tc.,r u tu i n 0irc~tu.nces where the 
person co.n be eJC.'.l1ained y_i vo. voco" 

In view of the speci · ch ... n 1c t 0r ..:, f t he .:·• r ._,rimes trio.ls 
nnd the many t echnicol difficul ti...: s in,, , 1 v d 1 t he :<oynl 
Vlo.rrnnt by Regulation 8 hns introduc1.:d r cert:.tin r ul xo.tion of 
the rules of evidence othe r ,liso o.p .. lfoi i n English courts. 

Under Regula tion 8(i), milita ry court nv:iy t ake into 
consideration uny or 1 sto.t emcnt or o.ny document uppouring 
on the f aco of it to be authentic, provided t he stat ement or 
document a.ppen.rs to t '_o Court t o !> • of o.ssi s t o.nc i:: in proving 
or disproving the ch r gv not uit hst orrling th· t such statement 
or document would not be ud . i c~r' b l ..: in evidence i n proceedings 
before a. Field Gencr ul Court 1. rtio.lo It i s under this 
provision t ho.t ?ilit ry Court s a.r e entitl ed to a.dmit, e.g. 
affidavits or s t tutory ecl ur~>.tions, i ce o uritten stateroonts 
ma.de under o th1 whi ch ofocn, · .; rJOuld no t be received ns 
evidence in nn En l i sl Cou~t? 

Regulation 8 num~r ~~' 
which moy be r 00aive 

Regula tion 8( ii~ uf L,tt:; H•.Jr 1 VI, 

"Where there is •vi ...: 1c1..: • c.t -., ·.:,,.r 
result of co1 cert 
men, t hen evi -1.:;nel., r~· v-.:1n ..1pon : .r • 

gainst ny m .b~:r ,> 

certa in t ype s of documents 

t, 3 . ndcd , provides: 

cri '10 h s been the 
unit or group of 

1·d otin to thnt crirno 
r coivcd s 
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Prima. to.c¥ evidenc>Q ot the responsibility ot eo.oh member 
ot tha.t unit or group for tha.t crime. In o.ey auoh co.se 
clll or aJ\Y members of aey suoh unit or group may be oho.rgecl 
and tried ~ointly in respect of o.ey such wor orime o.rxl no 
upplicn.tion by any of thea to be tried separately sho.11 be 
o.J.lowed by the Oourt"• 

IX. Punishment of Wo.r Onmgs. 
0. 

The punishment of/war crime oonsists in lU\Y one or more 
of the tollovdng1-

1. Dea.th, (either by ·hanging or shooting); 
2. Imprisorvnent for life or for any less term; 
3• Contiaoo.tionJ 
4- A fine. 

The Court may ell.so order the restitution of monoy or 
property to.ken or destroyed by the o.ccused. (Regulo.tion 9). 

x. '12J>eil am 0ont1rmo.t1cm, 
No right ot a.ppeal in the ordino.ry sense of tha.t v10rd 

exists ago.inst the deoision of o. military court. The 
o.ooused ff'tl3, hovrever, vrithin 48 days give notice of his 
intention to submit o. petition to the Continuing Officer 
ago.inst the finding or sentence or both. The petition 
nust be submitted within 14 days. If it is ago.inst the 
finding it sha.11 be referred by the Oontinning Offioer to 
the Judge Advooo.te General or to his deputy. The finding 
o.nd al'\Y sentence whioh the Court had jurisdiction to po.ea, 
if confirmed, are valid, notvdthsta.nding any devia.tion 
from the Regulo.tions or the Rules of Prooedure or any 
defeot or objection, teohnionl or other. An exception 
exists only in the case where it o.ppeo.rs tha.t a substantio.l 
misco.rrio.ge of justice h::is uotuo.lly occurred. 

XI. The British Courts ot Lo.w' in relo.tion to Military Courts, 

Notwithsto.rxling the o.bsence of o. right of o.ppenl 
Military tribunals a.re in British lo.v, to o. grea.t oxtent 
subject to the control a.nd supervision of tho Superior 
Civil Courts. This supervision of proceedings conducted 
by military tribwuls oxeroised through the ordino.ry 
oourts, takes usually the form of a.pplio:itiomfor the 
so-called prerogative writs or orders, ( writ of Hll.beo.s 
Ooxpus, order of oertiornri, mrunanus, a.nd Prohibition.) 

XII•Pw Authority of degisions of Military Courts. 

The Mili tll.l"Y Courts ore not superior courts o.nd their 
decisions ore therefore not endowed with that special 
binding o.uthority which Anglo-American lo.w a.tto.ohes to 
judicinl decisions o.s precedents. Their relevo.nce for 
the develop~nt of Interno.tiono.l Lo.w mo.y ro.ther be oompa.red 
with the relevanoe of judioio.1 decisions in countries 
mose legal systems ore not bo.sed on the Anglo-Amerionn 
doctrine of stare dqoisis. Although the fiooings a.nd 
sentences of British Mili tn.ry Courts trying ·,mr criminals 
do not lay dovm rules of l uw in on nuthorito.tive woy, they 
a.re deolatory of tho ato.te of the l o.w am illustrotive ot 
o.ctu.nl state pro.otioe. 
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III/48. 
16th July1 194.6. 

UNITED NATIONS WAR CRlldES CCMMISSION, 

CCltMITTEE III. 

Draft Glossary or General Introduction into the 

British Law oonoerning Trials of War, Crir.linals 

by Military Courts. 

Tho Judge Advocate General's observations on Document III/47
1 

The following observations have been received from 
Colonel R.C.Halse, O.B.E. . 

As further amendments may be issued to Jney Order 81 of 1945, it 
is suggested that the words "as•••• to 24 of 194611 should be deleted 
and the words "with amendments" substituted. 

Reference should also be made to the Canadian Order in Council. 

2nd para,gra,eh, 10th line. 

Delete "after appointed" and add, "but national observers from 
all nations interested were invited to attend". 

Line 14 • 

On.it reference in braokets. 

Delete and substitute "A Judge Advocate may be deputed to assist 
a British Military court by the Judge Advocate General of the Forces 
or in default of such deputation may be appointed by the officer 
convening the court. The duty of the Ju:tge Advocate is to ad,1se 
the court on questions of law and procedure and to ensure that the 
accused does not suffer any disadvantage. In fulfilling his duties 
he is to maintain an entirely impartial position. The Judge 
j:dvocate has no v:oting powers. The members of the court are 
judges ot law and fact and consequently the Judge Ad.vocate' s advice 

. need not be accepted by them"• 

If no Judge ~vocate is appointed the convening officer must 
appoint at least one officer having legal qualifications as President 
or as ~mber of the court unless, in his opinion, no such officer is 
necessary (Rule of Procedure 10} and Regulation 5, paragraph 2 of 
ArntY Order 81 of 1945, as amended.) 

The u,gal 100mber is entitled to vote. 

XI. It is doubtful whether aey of the writs referred to in this 
paragraph would run in respect of military courts. Certainly no 
applicant for a writ of habeao corpus would be successful if he was an 
eneJl'\Y national. 



UNJm> NA,TIONB WAR CR:00:S caaassION, 

re • , 

OOMMIT'l'EE III. 

Lail Reporting. 

Propoaala by tho Seoretary to Comnittee llI 

regarding the procedure during the week encli11g 

27th Juzy, 1946. 

1) The following oases to be inserted into the tirst volume ot the 
Law Reports were not considered in the meeting held on 10th J'Ul.y 
(Minutes No.16/46) and should therefore be examined in the nex1r 
meeting ot Connittoe III. 

Case No161 

Cye No191 

Scuttled U-boata oaae. Gerhart Gnmpelt. Tr1Al and 
Law Reports Series N.o.21. 

The Masuda case. Trial and Law Reports Series No.20. 

Trial of Robert Wagner and others. (French case). 
Trial and Law Reports Series No.22. 

2) The oases considered by Comnittee llI in its meeting held on .· 
10th July, and in previous .meetings, haw nm been redrafted 
according to the suggestions 11acle during the disouasioM and the 
new text is being circulated to members in a aeries headed 11Mamacript11 
ot War Crime Trial Law Report•", Volume I. It is therefore suggested 
that final approval should be given to the following reports, as 
re-dratted: 

Case No.1, Peleus, 
" II 2, Dostler, 
" II 3, Almelo, 
II II I ,... Hadamar, 
" :·1: Ad>erger, 
II Heyer. 

3) It is further proposed that the draft glos~ ot the relevant 
provisions of British I.aw (Docs. IIIA-7 and IIIA,8) should be 
examined. 

4) Cannd.ttee III should further oontinUB its consideration <:4 the 
type of publication proposed by Mr. Hodge. 

4,,· .. , 

I , .. 
• /'~ I.I 



SFfRET · III/,50. 
23rd Jw.y. 19l.;6, 

UNITED NATIONS WAR CRllES COMMISSION, 

CCMMr.rTEE III. 

niE QUF.STirn OF 'lHE JURISDICTION OF THB 

UNITED NATIONS WAR CRIMES COMMISSION 

2:1:_ ? CRJMF.S COMMITTED IN ETlilOPIA DURllfG THE ITALliN-ABYSSINliN WAR1 

(Referred to Conmittee III by the Comniseion on 19th July, i9i..6.) 

Note by the Secretary to Comnittee III. 

(1) The original terms of reference of the Commission agreed upon at the 
meeting of the Allied and Dominions representatives, held at the Foreign 
Office, London, on 20th October, 1943, provided that the Commission should 
serve t\11., primary purposes:-

( i) It should investigate and record the evidence of war 
crimes, identifying where possible the individuals 
responsible, 

(ii) It should report to the Governments concerned oases 
in which it appeared that adequate evidence might be 
expected to be f ortooaning. · 

The Lord Chancellor (Lord Simon) proposed that the meeting should take 
a decision to set up the Comnission forthwith but that the question of the 
possible expansion of the scope of these investigations and tunotiona should 
be reserved for future consideration. This was unanimously agreed. 

/1 During the debate preceeding this decision, tho Chinese .Ambassador 
said that, while hie government were in full agreement with . the proposal 
to e•3tablish the Commission, they wished to make it clear that t}\ey 
reserved the right after the Commission has been set up to raiee ~ 
question of the ~.,tloi!; of ti.Jm which its investigations should cover in 
so far as war crimes oonuni tted in China were concerned.. In this 
connection Dr.Wellington Koo pointed out that China had suffered the 
consequences of enerey invasion for a longer period than the other 
Governments represented at the rooeting. '!be meeting took note of this 
statement. 

( 2) From t.he terms of reference, in connection with the statement by too 
Chinese Ani>assador, which was taken note ·or, it appears that although the 
Governments who set up the Conmission had, no doubt, in their minds orimaa 
oomnitted during the war, which was then raging, no exm-esa lim.1.tation to 
the effect that criires octnmitted prior to the beginning of the eecond 
World War should be excluded from the Co111Dission• s j\rlsd.iction was ma&,. 

Tho question appears t o be still q>en for decision by the members of 
the Comnission. 
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(3) With regard to Itnlinn orir:Dc- OCD.littod in Etbiopio. in 1935/1936, · 
t\·,o _ _queetions therefore arise: . 

(a) Are the terms of reference of the Commission to be construed 
to the effect that they only cover war orim,a comnittod 
during the war which was raging in 1943, the Second World 
w,.r, or are the terms of reference of the Comnission not so 
restricted? 

(b) In case the te:nns of reference are'restricted to war crimes 
comnitted during the Second World '\'Tar: Is the Italian­
.Abyssinian War of 1935/36 a war different from the Second 
World War or does it, like the Japanese-Chinese "incident", 
torm part ot the Second World War, having been merged into 
it? 

(4) The tirst ot the two questions posed in the preceeding paragraph 
appears to be not a question of law, but of policy. The position as to 
the period of time which the Conmission•s investigations should oover, 
was expressly left over for a later decision by the Conm:l.ssion or its 
member govormoonts. · 

( 5) \Vith regard to the second question raised in ·paragraph 3 of this 
paper, viz. whether the Italo-Abyssin:l.an war was a ,-ra.r ditferent from the 
Second World War, this writer has not had an opportunity of examining 
all the relevant documents for the purpose of this preliminary report. 
He submits, therefore, as a provisional basis for :further discussions by 
Comn:lttee III, 1he following: 

Before 1939, it was generally understood that the Italian-Abyssinian 
War had been concluded by the debellatio of Ethiopia end by the annexation 
of Ethiopia by Italy. The question arose at the time whether the 
Italian Proclamation of Annexation of 9th Mey 1936 ,1as premature, but, 
eventually, the Great Powers acquiesced in the oonquoat of Abyssinia and 
1 t was recognised by most govel'l'Dmnte de jure and by all governments de 
f'a.oto. 

In, s~, 1938 or 1939, the question M'tether the Italian-Abyssinian 
war had come to an end would unambiguously have had to be answered in 
the affirmative. 

( 6) ibe_ question remains whether later events have with retrospective 
effect, brought about a change in this position. 

In the )greelll)nt between the United Kingdom and Ethiopia of 31st 
January 1942., the government of the United Kingdom recog1,1ised that 
Ethiopia was then a free and indeporxlent Stote. ( "Whereas the 
Government of the United Kingdom recognise that Ethiopia is now a free 
and independent State and His Majesty the Emperor, Hailt§ Sellaasid I, 
is its lawf'ul Ruler, and, the noonquest of Ethiopia being naw, complete, 
wish to help His Majesty tho ~ r or to re-establish His Government and 
to assist in providing for the inmediate needs of the country") 
(Proor..ble~ 

Di;,lotlD.tio rolation:1 uo t .ro n tho United lCiflBclal nzxl Ethiopin TlOret 

re-established (.Art.I), the ~ror of Ethiopia agreed to enact laws 
ago.inst trading with the enen\'( (/~t. VI), he agreed that all prisoners 
ot war shall be handed over to the oustoey of the British Military 
Authorities ( Art.vn). The Government of the United Kingdom. prond.sed 
to use their best endeavours: 

\ 
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To secure the return of E thiop1nns in Italian hancls, v.nd 
To secure the return of artistic works, religious property 

and the like renoved to Italy and beloneing to His 
Majesty the Emperor, the Ethiopian State, or local or 
religious bodies. (Jirt.VIII). 

Sinul taneously, a Militnry Convention was ooncl\Jded "to provide for 
cer~ain r.ntters r e l ating t o mutunl assistance as Allies in the struggle 
;co.tinst tihe cot1r.1on enerey". In the Military Convention, it was agreed, 
in er nl a., that the appr oprinte British authority will on receipt of o.n 
application sir,ned by the appropriate official of the Ethiopian Ministry 
of Justice, surrend~r any person not being a menber of the British Forces 
v,ho is within any Bri ti. sh cnntonr.ient or reserved nrea, and against wha-.i o. 
warrant of arrest hns been issued, in respect of ruw offeme triable by 
an Ethiopian Court. (Art.16 of the Military Convention). 

The 1942 Agreement and Military Convention ~re superseded by an 
,greeraent concluded on 19th December 1944-. In this agreer.~mt the 

..... thiopian governroont a.greed to certain provisions "in order as an Ally to 
contribute to tho effective prosecution of the nor o.nd vri thout prejudice 
t o their underlying sovereign-cy". (Art. VII). The contracting parties 
undertook to collaborate in arro.ngenents for the interment or expulsion 
of ener.w aliens or ex-eneIT\Y aliens (1\rt.X.) 

( 7) The quoted provisions of the 1942 and 1941t- ligreer.ients between tho 
United Kingdom and Ethiopia. did not, in this writer's opinion, amount to 
o. complete and unqualified reversal, with retrospective efftict, of the 
position brought about in 1936. The position at the time prior to 1942 
was left where it was and the British Goverrr.ient only recognised that 
Ethiopia -was then, nar.1ely 1n 1942, a free· and independent Sto.te waging 
war against "a common eneIT(Y'". · 

The 1942 and 1944 J~eements are, therefore, not irreconcilable with 
the proposition tha t the 1935/1936 war betvreen Italy and /~yssinia was 
anc1 1as remained a r,ar different from the &3concl World War. 

From the Ethiopian point of· view the situation is probably different 
··.J en.use the Ethiopian governt'X)nt has not recognised the annexation of 
Ethiopia by Italy and the Ethiopio.n Emperor in the Prearril,le to the 1942 
Agreement recites his coronation pledges "not to surrender his sovereignty 
or the independence of his people". · 

(8) It therefore appears thD.t also the second question, (b), contained 
in paragraph 3 of this paper is not a quostion of law strioto sensu, but a 
question governed by a political decision. 

It was indicated by a rrember ~ the Comnission, (Dr. Zivkovi6) in the 
Commission rreeting held on 19th July 1946, that the thesis tho.t the whole 
v,.xr again st the "Axis" is one n'l:lr, has been adopted by the Great Powers 
in the London Agreement of 8th i ugust 1945, which denls with the prosecu­
tion and punishment of the major wnr criminals of the European~• 
I t should be added that the use of the term "Axis" is more a pronounce­
rrent of a political vievr than the laying down of a rule of law. As a 
l egal notion, the "Axis" did not exist in 1935/36. The tripartite po.ct 
of Germany, Italy o.nd Jn.pan wns formally concluded in 1939. But it 
must, on the other hand, be admitted, thnt tho use of the term "European 
Axis" indicates the intention t o treut the .'~is and the criminal 
o.ctivities of its r epresenta tives ns one v1hole, o.t lenst as far as the 
t ask of retribution is concerned. 

(9) The qucsti n dealt with ~ thi~ pnper, nrunely whether crimes . . 
corranitted by Italians in Abyssinin in 1935/36 fall under the jurisdiction 
of the Commission rrey a lso be approached from a slightly different angle, 
nrurely : by anA.lysing the term "war crimes" rhich is used both in the 
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terma of reference of the Comd.aeion and in a great n\lnber of other 
intermtiono.l. documen~s, e.g. in the Charter of the Internntionnl 
Mili to.ry Tribunal. 

In the meeting of the Cor.r.d.aaion held on 30th January 1946, (M. 93), 
a motion ,ma approwd by 9 votes, w1 th 6 abstentions, and o.coordingly 
carried, to the effect that orices ago.inst peace o.nd o.gainst humt\nity, 
as referred tQ in the Four-Power Agreenant ot 8th .August 1945, are ver 
orir.lea within the Fisdiotion ot the Coa:dasion. The term "crimes 
aguinat humanity" (Article 6(0) of the Cht\rter) comprises murder, 
oxtennination, enslnwraent, <leporto.tion o.nd other inmmane acts 
oomn1. tted ago.inst o.ey civilian population, before ar durins the war! 
From this it follows that or:1.Jms against mmnlty, even if oomd.tte 
· •~fore the v.ar, fall within the jur:lsdiotion of the Oonrn:lssion. This 
does not necessarily mean thnt orll:ies ago.inst hwnan1 ty oor.nitted during 
another war are also within the jurisdiction of the 001:lr.d.ssion, nlthough 
a conclusion to this off'eot would not appear to bo Ulo3i,oal. 

It muat be e.clm1tted,ho'Mlver, that this line of thought i~ to o. certain 
oxtont, artitio:lal. Nor would the consequences be satisfactory. Crimes 
ago.inst hur.nnity oomn:ltted against the Abyssinian oivillnn population 
would be subject to the Com:,:lssion•s jurisdiction, violo.tions of the lawa 
and customs of war, rtbich are not sir.nlltaneouszy oriJ:vla o.go.inst h\Dl18J'l1ty, 
would remain outside its ten:is of reference. In other words: war cr:lr:les 
in the narrower sense would be excluded trcm the O:>Jm:d.saion 1s juriadiot1on, 
while war or:lm,s in the wider sense would fall under it. 

The practical application would also show unao.tisf'o.otory features. 
The Cbm:d.ssion would ho.ve to list persons accused of having oonmi tted 
crimes nsainst Abyssin:lan civilians, but it would have to reject charges 
regarding simil.llr crimes o<D:11 tted ago.inst members a£ the Jbysa1n:lan Armed 
Foroee. 

(10) Finally, attention ney be drawn to a provision, iesued by the tour 
Grea.t Poaers, for the territory of Gormruv wner the jurisdiction ot the 
Allied Control Ool.D10il. Thie provision, (Law No.10 published in 
11:l.litary GQVernnant Gazette (Gem8?\Y) No.5.), makes the Mosoow 
Declo.ration and too Foui- Power Agreement part ot the territorial law ot 
Germaey and mq certainly be regl\l'ded o.s o. document explnne.tory of the 
Four Power Agreement. Article II paro.gro.ph 5 of th:ls Law p;avides that 
in OJ\Y trial or prosecution for a orinm therein referred to lvhioh 
includes war or:lmes :l.n the no.rrower sense, as well as orlloos against 
poo.oe nnd orimos against hunanity) the aooused shall not be entitled to 
the benef:l ts ot aey statute of limitation in respect a£ t.he period trcm 
30th January 1933 to 1st J'W3' 1945. T~s provision obviously :Implies 
that war crimes in the wider sense, including crimes asainst peooe and 
crimes against hllmLn1.ty, oamd.tted even before tm 30th Jaruary 1933, 
are within the scope of the retributive action of the Allied Nations. 
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~3 July 194;6 

UNITED N.\.TIONS · .. : .R CRUID3 COMMISSION -~-- - .. ,. .. -· . .... .. ····•-- -·-- _ ... - -~--
CO: 1,UTTEE II I 

The follo-1,inp; t ext of a letter received by the 
Secretary to Camli ttee III fror.1 Mr. James H. Hodge is oir­
culnted for the info:nnntion of members ·-

"Dear Dr. Sch\7elb 18th July, 1946, 

i.fnny thanks for your letter of the 16th inst. 
I shall be glad to heo.r from you in due course of the 
result of the Ccmnittee's deliberations and si~erely 
trust that they Ylill proceed ,-,ith the publications 
suggested. 

I visited Professor Lauterpacht at Cambridge to 
ask his euidance as to the best type of person to be 
entrusted nith the editorship of such volumes, and he go.ve 
me much useful o.dvice. He is of the opinion that such a 
series ,,ould be useful, instructive, and a w.luabl_e 
record for the future, 

It is my view that a general editor should be 
agreed upon if the project goes forrrard, _as this will 
materially assist in the correct presentntion and 
evenness of the volumes to be published. In this 
respect I have asked Professor Lauterpacht, in the event 
of rny firm being entrusted u i th the publicn tion, \-1hether 
he ~ould consider acting as such an editor, I feel sure 
toot he noulcl prove eminently suited to such a task should 
he b e o.lJle to spa.re the necessary time; of course, he is 
extremely occupied at present. If he is too pressed to 
mafuge this, he mo.y very likely suggest someone r.ho v.ould 
prove acceptable to y our Comnission, I shall let you know 
nho.t he says. 

If your Committee requires any further information 
I shall e glad to cane South to meet them at any time. The • 
last meeting sancwha t took me aback as it rr.is on a much 
larger scale than I had anticipated. 

Yours simerely, 

Jomes H. Hodge. 

P.S. We treat this series most 
s eriously, and I wish to stress the 
fa.ct that editors ,·fill !!!?!..be per­
mitted to express vier,s of their mm 
as in the co.se of 'our normal trials," 



mewre m, 

PfoR9e1! bz $he Semw, Gonerel 
to mt,tw m. 

(1) Aa a reault at the diaouasiona ao tar oonduotod both by ~ Collln1■1ion 
nnd by Oor.r.4.ttee III. it ia auggeated that a lotter on the line■ oe11ta1ne4 
in p~ph 4- r:Jt ~a paper should be aent by the 9tcretar., General to 
Meaar■• &aae & Co. atter a reoos:mndation to this ottect baa been &4cpW 
by Cbmd.tt• Wand asned to by the Camd.aaion. 

(2) In a&Utl.on to approval by the Ocm:d.aaionLit ia 1vsse1ted that ~ 
oonourrenoe ot tho appropru.te B;ritiah a.uthoriuea ehoul.d be aousht betCN 
deapatobins the letter. in view ot the tact that they an primaz-1~ oonoer­
ned with th111 pro"9ct aa mainly lb:-1.Ueh tr.Lala will be me.&. avai\able to 
Hoclge tar the pre .. nt. · 

(J) It 1a t\riber auggeai;ed that legal advice 1"'rom a ~tiah JAwyer 
convveant with auah oontraota should bo ao1W1t before oamltu.• the 
Ocm:d.aaion to the unaerialdng oonWned in the 4ratt lettei-. 

( Jt.) flle text ~ the letter might be as tollawas 

" Dear Sire , 
fl!Ron• on l:kle 9( War 9£1nd.nalp1 

Retez,:ping to oux- previoue oorreapondenoe on the &bow 8\t>~eot, 
u4 to 0111' 4iaoua■1om with you at· varioua t!mea, I 'lll"ite to 
lntal"m you that the United Nationa 1fer Crimea Oamd.aaion haa now 
agreed to a achem regardihg publication ot tull reports at '1\-j,ala 
at War Orim1na1a by your tum and that 1, ia prepared to NOOJIIIand 
1io 1 ta amber governmnta ·the adoption ot the aohame wxlm- tbe 
tollowins terma:-

(a) Mnl>er Goverllm8nt& who ~ wish to avail the!!Nl\18a ot your 
,ol'Vioea• will place at your diepoaal the tranaaripts. reoorda and 
docur.mnta 111\ioh they want to be ma4e the baa:L& of your publication. 

( b) In oaaea where add1 Uonal apnre copies at the documents 
11Dlltione4 a.re not availablo, the <br.daa1on "WOuld be preparocl to 
lend you 811V copy wiioh had been mado available to the Oonmd.aaion 
b7 1 ta mant>er G overnroonta tar ottio1al wso, provided you underim 
the aate t-eturD ot auch copies undamaged. 

(o) Ttv, &gnenent ot this Camd.aaion with regard to ti. penon or 
peraona lo be en1.ruated with the editing of the indiv:Ulual trial.a, 
and the person you ney wish to appoint as General Jllitar tar th,t 
whole acmme, will be nooeaaary. The Ccm:d.aaion•a oonaent to 
theao persona will not be unreaaonnbly w:S,thheld. 



( d) 1'l'8 c!ratt1 c4 a-v ocmmntariea and t~ to be 
lnol.Ul!ed in the pd>U;oationa will bo Nlld.11te4 to the 
Oa:mi.11:Lon tar approval and you will ~ to abide 'tv 
81\Y daoieiona wh.1.oh the Oran:l11ion n-. a.em tlt to mJce in 
thia reapeot, 

( e) It will be a matter ot a apeoial &g1'Nm8M bet.en thlt 
Oamn.1.81:Lon an! you where, in, which caaea and in wtat manne, 
reterenoe will be IIBde lft the p\t,ltoo.tion i ·taelt to the 
"United Na tiona Wlr Clr'!mea 0cmala11on. • 

(t) 1he United Hationa War Qrilma Cbm:d.aaion haa tha right 
to trana:tor :I.ta POWIN urmr thle .esrNWat to any inter­
national or national b~ 11hioh ehould tm owr :Lta 
1\mctiona, it the Oomnieaion should be mund up before the 
wo~ ot publioo.tion ia oonoluded. 

( s) You wll1 malal :rem- own ~ta with the 
Goverment or Oowrment cleparimltnt oonoemod with reSft,1'4 
to oopyr:lgbta, to the pa,mnt ot teea, it alV, trll! the riRht 
to uae the dooumenta, and all other ciu-at:lona ot t~mnohl . 
&gNenanta, 

(b) 1'he Oonnlaaion 1taelt 4001 not~ uv financial 
reapona:lbUlty tor the publ1oati.on ncr doea it c!ea!re 
~1.nanc:Lal rewaz-4 tor the auperv:laOl"Y funotion to be exerc:laed 
by :Lt un&tr the toresolna provia1one, 

YoUl'I ainoerely, 

I' 

• 
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12th August, 1946. 

UNITED N~_§_,1!'AR CRrr.IBS CCMMISS ION 

PRA;?l' ANNEX ON THE LAV/ APPLICABLE TO 

WAR CRIMES TRIALS CONDUCTED BY 

FRENCH MIL TARY TRIBUNALS. 

By G Brand., 

(The present document is circulated as a basis for 
drafting Annex III~ to be inserteJ in Vol\.UDe I 
of the Law Reports, and, with any suitable mod­
ifications :1 in subsequent Volumes,.) 

I. The Jurisdic tion end Lew. ~asis f F.:'ench Permanent 
Military Tribunals fu..E._tbe T~.£~ War Criminals 

French :Mili ta..ry Trlbunala fo,.~ the trial of war criminals ere 
set up by virtue of t he C-::-di nance f Augv.st 28th 1944, Concerning 
the .Suppression of i/a.i..· CJ.' :!..'ll~ So It wao p ·umw.gated in ilgiera, and 
Article 6 states; "The present _dinance is applicable to Algiers 
and the colonies. It will be published in the Journal Officiel of the 
French Republic and shall be put into effect as law". This Article 
is not, however., to be interpreted in any restrictive sense, since the 
Ordinance has been used as the basis of numbers of trials held in 
Metropolitan France~ 

The first pa!'agraph of Al·t:~cle 1 of the Ordinance runs as 
follows: ''Enemy nationals or agents of other than FrE::noh nationality 
who are serving ene~.y administ~ation or interests and who are guilty 
of crimes or de: .. i.c·'·s committed since thd beginning of hostUities, 
either in France or in territories under the authority of France, or 
against a French national., or a person under French protection, or a 
person serving or having served in the French armed forces., or a 
stateless person resident in French t erritory before June 17tli, 1940, 
or a refugee residing in French territory, or against the property 
of any natural persons cnummerated above, and against any French 
corporate bodies, shall be prosecuted by French military tribunals 
and shall be tried in accordance with the French laws in force, and 
acco:r;ding to the provisions set out in the present Ordinance., where 
such offences., _even if commit ted at the time or umer the pretext 
of an existing state of war.~ are not justified by the laws and 
customs of war". 

It is not sp~cified which type of Military TribWl.8.ls are to 
deal with cases of W Crimcso The Code de Justice Militaire makes 
provisions., 2nd in some respects differ nt provisions, for several 
kinds of Military Tribunals, -namely Pennanent Military Tribwl.als., and 
Milit~ Tribunals at t aLr.~~ to the arm;;,.es , in territorial districts 
in a state of war., i n 0ommunes er departments in a state of siege, 
and in besieged or invested war arcase Ther e are also Military Appeal 
Tribunals (Tribunaux I i li taires de Cassation), to which, by definition, 
a prisoner could not of cours be sent in the· first instance. All of 
the trials recorded in docum ·nts so far r eceived by the United Nations 
War Crimes Conrni~sion have bee n held by P rmanent Military Tribunals, 
and it is, therefore , in relation to them that this Annex speaks• 

JU'ticle 124 of' t e Code de Jus tice Militaire states that: "In 
time of war., t er e sii 11 bo at.~ tone Permanent Military Tribunal. 
in each military region; the sent of this Militory Trirunal shall, 
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in principle, be the chief town of the military region •••• 11 

II. The Cgmpoaition of a French Wllr Crimea Tribunal 

Article 5 ot the Ordinance runs as tollon: "For adjudicating 
on war crimes, the military tribunal. shall be oonatituted in the 
manner laid down in the Code de Justice Militaire1 The majority ot 
the military' judges ahall be selected i'rom among otticers, non­
CODlld.saioned ott'icera ard other ranks belonging, or having belonged, 
to the Prenoh Poroes of the Interior or a Resistance Group. 11 

III. Persona Sub:iot to the Jurisdiction ot French Militaq Tribunal.a 
tor the Tri ot war Crimes 

Article l ot the · Ordinance states that the persona liable to 
prosecution thereunder area "Enemy nationals or agents of other than 
French nationality who are servins enenw a&ninistration or interests 
nnd who are guilty of' crimes or delicts cOIIIDitted since the beginn­
ing of hostilities, either in France or in territories urder the 
authority of France, or against a French national, or a person under 
French protection, or a person .serving or having served in the French 
armed force■, or a stateless person resident in French territory 

• 

before 17th June 1940, or a refugee residing in French t~ tory, or ,-.
1 aaainet the property ot 8l'\Y natural persona ennumerated above, and 

aaai~t any French corporate bodies. 11 

Article It, lqs down that ''Where a subordinate is prosecuted aa 
the actual perpetrator ot a war crime, am his superiors cannot be 
indi.cted aa being equally responsible, they ahall be considered 88 
accomplice■ in ■o tar as they have organised or tolerated the cr.lnd.nal 
acts ot their subordinates." 

In the trial ot Wegner ard Six Others, both the aote d' Accusation 
and the judgsnent ot the Tribunal refer to Articles 59 and 60 of the 
Code Pltf aa being relevo.nt to the charge and to tile sentence res­
pective • 

.&rtiole 59 of the Code states that "The accomplices to a crime 
or a deliot shall be visited with the same punislEent aa the authors 
thereof, excepting where the law Dakes other provisions". 

Art1.oJ.e 60 includes the following word.a a "They shall be 
pwdshed 88 accomplices for o.n act treated aa a or.I.ma or a delict, 
who, by Sifts, promises, threats, abuse of authority or power, 
scheming or culpable deceit, have provoked that act, or given orders 
for its ccmnission." 

it is wortey of note that a large proportion of the questiona 
put by the President before the Judges in the Wasner trial enquired 
whether the aoo.ised had been ~lioea in the oomnisaion ot the . 
various aota elleged. The wo ot Article 60 is partioularl,,y 
interesting 1n view of the fact that the Judges were asked whether 
Wagner hod been an o.ccomplice, "in abuse of authority or power", in 
the passing of the illegal sentences alleged in the oaae, and in the 
shooting of the prisoners ot war. The Judges were alao aaked whether 
R6hn, in like manner, had been an accomplice in the latter crime. 

rl. Crimea made Puniaho.ble by the Ordinance 

The terms "War Crime" and "War Criminru." are left undefined 
in the Ordinance, but it soans to follow frcxn the wording of Article 
l that the o:ff'ences to be punished are such infractions of French 
Law as are not made jua tifiable by the laws and cua toms ot war. 

It will be noted that the scope of the term 'Wllr Crime" as thus 
defined, is not quite the sooie as that laid down in the British Royal 
Warrant, where it signifies a violation of the laws and usages of war 
themselves, ocmnitted during ony war in which His Majesty ha.a been or 
mey be engaged since 2nd September 1939, 
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·L ttention silould bo dro.wn to the offences specifically 

mentioned in the second pe.ro.graph of :Jticle l o.nd in the whole of 
Article 2. These passages ore as follows,-

"In particulo.r-, the offences specified and mode punishable 
under ~Jticles 92, 132, 265 et seq., 295, 296, 301, 302, 303, 304-, 
309 to 317, 332, 334, 34-l, 34-2, 34-3~ 34-4-, 379, 400, 434 to 459 of 
the Code Pt1no.\ and Articles 214., 216, 221 ct seq. of the Code de 
Justice Milite.ire shall be the subject of prosecution in accor­
dance with the ubove provisions, if they have been comcitted in the 
circunstonces described in paragro.ph 1 of the present Article. 

Jirticle 2c- - The provisions of the Code Ptfnal ani of the 
Code de Justice Militaire shall be interpreted as follows: 

la Th0 illegal recruitment of a.nned forces, as specified 
in Articl~ 92 of the Code P~no.1., shall include all recruit-

,.,.1J· . , ,.. ·. , " .. , o · • , "' ·o.g-=>nts • ,\.:i,;. ... ..,.,, .. ~ ~ .. \,,,, ~ - .. - .... . ► - ~ , 

2o Cr:iJ:u.no..l association, .as specified in hX'ticles 265 et seq. 
of the ~ ~~j'1.,;nnl r shall include within its scope organisations 
or ag~nci~s engaged in systematic terroriSJJ; 

3a Poi::soning; us sp ci. fied in U:.'ticle 301 of the Code P~na.1, 
shall include the exposure of persons in go.a chocbers, the 
poisoning of water or foodstuffs, and the depositing, 
sprinkling or applying of noxious substances intended to 
cause death; 

4. PrerilE!di·'.:ated murder ,as specified in lJ'ticle 296 of the 
Code P~nnl,shall include killing as a forra of reprisal; 

5. Illegal restraint, as specified in .i.rticles 341, .342 and 
343 of the Codu P~nal shall include forced lo.bour of civilians 
and deportation for o.ey reason who.tever of any detained or 
interned peroon against whom no sentence which is in accor­
dance with the laws and custoTJS of war has been pronounced. 

60 Illegal restro.int,as speci1'ied in paragraphs 1 and 2 of 
IJ'ticle 344 of the Code P~nal ,shall include the employment 
on war work of prisoners of war or requisitioned civilians; 

7. Illegal restraint ,as specified in the las-t 
of ·J>ticle 344 of the pode P~nal ,shall include 
r.ient of prisoners of war or civilians in order 
enemy; 

paragraph 
the eoploy-
to protect the 

8. p-_;_11uge J as specified in Articles 221 t:t seq. of the 
Code de Just~litair~ shall include the impoeition of 
collective f ines, excessive or illegal requisitioning, con­
fiscation or spoliation, the removal or export from French 
territory by whatever r.1eans of property of any kind, including 
movable prupvr ty a r.ioney." 

rc:-:·~ain of. t he ;:.X-ticles mentioned in the secon::1 paragraph 
of .n.rticle 1 ,and not elucidated in J~ticle 2, have been dealt with 
in the notes to the Wagner Case; it has been seen that bl'ticles 295 
and 296 of the Code P~nal define preiredi tated murder. As this 
Annex otates elsewhere, .iJ'ticle 302 provides the penalty for pre­
raedi to.ted mw:d.cr, patrj,,c:i,_de and poisoning, and ,·~ticle 304 provides 
the penalty for r,lUI'der. lXJ 

Of the r ,minder, ,.rticle 132 of the Code Nnal deals with 
the ~ounterf~i ting und ol t ering of F'rench raoney and the circulation 
thereof, ,·..rticles 205 et seq with co 18piracies to ccmnit crimes 

(x) ee PP: ••••••••• 
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ognins t persons or property, 30 3. with torture o.nd acts of' barbori ty, 
309-317 with yoluntary wounding and striking, not regarded as 
murder, and other voluntar.v crinea o.nd deliots, 332 and 33lf. with 
certain sexual offences, 379 with theft, 1+00 with extortion, and 
lf.3lf.-459 with arson and other forms of' destruction. Ju-ticle 214 of 
the Code de Justice Militaire deals with abuse of authority .and 216 
with offences against '10Wlded sick and dead soldiers. 

Proyis~ona RegardiP3 the Defence of Superior Orders 

J.rticle 3 of the Ordinance runs as follows: ''Laws, decrees or 
l!egulo.tions issued by the enemy authorities, orders or permits issued 
by these authorities, or by authorities which ore or have been sub­
ordinated to them, cannot be pleaded as Justification within the 
ceaning of Article 327 of the Code Nnal, but can only, in certain 

cir0Un18tanees, be admitted as extenuating or exculpating circumstances." 

.Article 327 of the Code Ptfno.l cakes the following provisions 
~No crime or delict is oonr.dtted when the homicide, wounding or 
striking was ordered by the law or by legal authority". 

VI. Penalties Attachina to War Crimes 

~ticle I of' the Ordinance states sitlply that the persons 
specified therein shall be "prosecuted by French mili tery trib.lnala 
and shall be judged in accordance with the French laws in force." 

~part f'raa raaking certain special provisions conoerning military 
degradation and loss of rank and prohibition of residence, and apart 
frCD providing the penalties attaching to the commission of a deliet, 
£rt1ole 192 of the Code de Justice Militaire 1 the only article appear­
ing under the Cho.pter heading: "Penalties Applicablo" ,states, "The 
penalties which can be applied within the military jurisdictions far 
crd.Des are those laid down in h.rticles 7 and 8 of the Code Ptfnal." 

These . .:'i.rtioles, together with the preceding one, read as follows: 

"6. The penalties for crimes are either corporal and ignominious, 
or simply ignor.ti.nious. 

7. The penalties which are corporal and ignominious are: 

(1) death; (2) penal servitude f.or life; {3) deportation, 

(If.) penal servitude for a _ term; (5) detention,(6) confinement. 

8. The ignominious penalties are: 

(1) banishment; (2) civic degro.dation. " 

These articles provide the possible range of punishment under 
French Criminnl Law; J.rticles providing against individual offences 
supply the relevant penalties. For instance, in the Wagner trial, 
Articles 302 and 3°'4- of the Code P&lal were referred t.o by the 
Prosecution, and by the Tribunal in its judgment. The fonner provides 
that the penalty for premeditated murder, patricide am poisoning shall 
be death. The latter lays down that simple nurder (i.e. voluntary 
homicide) shall be punished by penal servitude for life, except in 
t1110 cases, when the death penalty shall be pronounced. The first 
arises when the J'IW"der has been preceded, accompanied or followed by 
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anothor crira...:" hu ~rid o.ri&vs v.tl.m tl 0 h u.rd(j:< has had as its 
object the pr~paration, facilitation or ex~out~on of a delict , or the 
fucili to.ting of th1;; flight, ox· o.ssur~~ of the ir.lpuni ty, of the 
oothors or o.cco~,plices of a duJ ' ctc l1 J 

V.IJ:,. . Tho Proccdur~ f ol l v 1ua. in F! cnch War Crir.1es Trials_ 

The Ordinoncc, rJakofJ no special p:::"OvisionfJ ·e ga.r<ll.ng procedure, 
but sir.iply c akus rot r,mco to trial "in uccord!.mcc with the Frtinch 
lo.ws in fore<.; 11 e !t i s l..Wc:f'ul howovt:1r , to make a. short survey of the 
procedure applied ir. l<'ronch wnr crim<.; trio.ls, with particular 
refere nce to the Wagner cas o 

.iJ'tol' his prelir.1:i.nt..:c-y invustiguti un of c. ~ase, a 1:ti.li tary Juge 
d 1Instructi9~ docidos v.nuthcr it should go b .:Jforo o. Mili~a.r-y Tribunal 
for trial, l~) 

~-.rticle; ot 1.>I' '.;he ~.....:;.£. .. ~u.12-.cc::1..llll.tsa.i.~~ '.;o which reference 
wo.s ::10.dc by the T ·i bu: 1 in r e j tlctin8 ·che plea mo.a. by Grltner I s 
Couns l -~o thl.l Jur-1. sdiction of the; l ribu.na.l J includtj s the following 
pa.ssagu ; 

"Fol' o.11 c t s .i ::::.b:.e t o bu pu. -;. sh u by- sen"i; t;nces of death, 
depo ·t:ltiu:1~ _pc::1 l ,,w.:-vi.~;t:. e> ;...._~:·.sonr. (;mt or confineraent, 
the co.s c c.n u sent bc:lLOl 'o o. iJ.i tary Tribuno.l only by the 
Cow-'.; of ::nd:ictnont (Chor.1b:co dl:s mise~ e n c.ccuaation) of 

the . .. ppuiil Cou.·.·t f or th· jur:i.sdic t ~.onnl ort:a within which the 
Tri bun11 p0:r-a.t s . 11 

In poac0 t:b..10, accoY.'d.ir.gly, th(;. Jugc d 1Iri-'3 t ~:uction ~"-4.lS t refer 
such cases {; the ::ourt of T.n±..c t r.1 nt of th~ npprop:cinte appeal court, 
in accordance vri.t} Article ~6 o thv Code ! which prcvides to that 
effect. 

4-~ thu Tri· uno.l ·i:ryi ng ~1v Wugn..:j ' use po:int tld out: however, 
.i.".rticle 68 o .. ' th · C d~ de Justi cu iiilito.irc is not a.pplicable "in 
tine of Yo.=" 11 " • ..:..~ t ·' -.;.:;_c 125 bisoT th .t co&· provides tho.t: 11.i.:..ll 
the rules lnid down i n t he Ti t l c I of' t his 'J·~a.e ~ concerning Permanent 
Military ':rribuno.ls i-n time of p t:ace , must ·o~ observed o.lso ns regards 
Penno.ncnt Military Tri buno.ls in th<.; turr.i t oriaJ. districts in time of' 
wo.r, the pov1C:-s of -~ho G,morul c , JOnding t 1 t erritorial district in 
time of p eo.ce bei ng t~ansferred t o tno Gent::rc.:i. ccr,1I1anding the military 
region o::- t tc.::-·r i tcrinl district to the ex-tent of the t erritory 
under his llU thori t y ,, provi dc.:d . tho. t ( •••• Q 

(2) In ti1e of war, . ..rticle 68 shall be inapplicable, and the sending 
of cases befort: o. ~-iili to:cy 'l ribunal biJ Ordu..:· of Co,nr.iittal shall be 
carried out by a military J ugd d 1Instruction, as regarcla both 
Permanent ill to.ry T:-ibunals and 1 ilit'l.I'y Tri1J\mals attached to the 
armies." 

Th next :.; t up i 1J •• ovidi.Jd by .r-ticJ.E; 6 of th(;: Code de Jua tice 
!, ili to.ire, which llli;'z dovm that the Public Prosecutor { Cor.u:ti.saire du 
Gouvornoraent) ij: o.J.1 Ol:: chucguq with taking action o.gainst the accused 

-------------·- -···--·-· .. - ·.--·----- ------------
(1) ; .. nd see also t he pennlties provided by the • .rticlea quoted in the 
notes to the :ro.gner Trials , PPc .... ..rticles 35 and 37 of the ~ 
"Wnal1 to which also the ~ctv d •.~ccusation (Char e sheet) and the 
Tribunnl referred, r::p.lce gener a"l 'provisions r egarding the co.sea where 
civic degradntio n ;,cy, or must, be accompanied by imprisonr.ient, and 
r egru:-ding wartime confisco.t:.on f or the benefit of' t he -nation of the goods 
of a conder.med p ersono 

(2) .i .. r t icle 42 ~!.~ of the ode sta'· s t hat , in cases of' delicts, the 
Gcnero.l c or.n .1w1eli ng the ter-..·i t ori distr ict mey, ai't er consul ting· the 
Public Prosec to,:, • decide to follow o. dif'f rent procedure , according to 
which the p liJ.1.' nary inv1;: t ig tion is not conducted by u Juge d I In-
s trut:tion but by l\~., .ry f f l c..i1· o_ cu·-t a.L s pucifi d r anks . 
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before the Military Tribunnl. He JOOSt iJ:lnediately oauae the aoCQaed 
to bo notified of the Order ol' Comuittal (Ordonnanoe de Renvoi) whereby 
the Jugo d 'Instruction has sent the case before the Military Tribunal. 
He cocnunioniv, the sar.1e Order to the authority which gave t.ho order 
of Enquiry• l,,i He sends, to the General oor.J.Wlding the tern tori al 
district in which the Military Tril:unal sits, a request tor its oon­
vooation. Finally, he rJUSt also draw up an ~-..cte d'~ation (Charge 
Sheet). This docw:ient is, in f'ac.t, a recital of the tacts alleged b7 
the Prosecution • 

.nrtiole 71 of the Code states that, three dsva at leaat before 
the coeting of tho Tribwlal, the Pl.lblio Prosecutor shall oanmioate 
to the aoouaed the aote d'·~ccusation, with the text ot the law 
applicable and the naces ot the w1 tnossea whOLl he proposes to oall. 
If the accused has not chosen a defending Counsel, a Counsel will be 
otfioially provided for him. 

~·i.l'ticle 72 of the Code provides that trials shall be public, 
except where the Tribunal decides that this appears dangerous to 

publio order or oorals. In any case the judgment must be delivere4 

-

in public. • 

.a-t1ole 119 ot the Code, which waa centioned in the Wagner 
proceedings in comeotion with the absence ot Huber, contains the 
following passages: "When the accused has been referred to a Military 
Tribunal tor trial nnd it has not been possible to arreat hi&l, or 
when he h('41)escaped after being arrested, • • • on the receipt ot the 
Decision \If. or Order of ConDittal, and on the initiative of the 
Public Prosecutor, the President ot the Military Tribunal ahall iaaue 
an Order, setting out the erir.le or delict tor which prooeedinga are 
being taken against the aoouaed, and stating that he will be held 
bound to present hi&lselt within six days, reckoning trora the date ot 
execution of the last of the f'omali ties oonnected with the publio-

. ation of the said Order. 

In wortiJJe, or v.here the territory in Yhich the oftenoe baa been 
oamtted ia declared to be in o. state of siege, the period shall be 
reduced to tive days." 

It the o.ccuaed tails to present himself during the period ot ◄ 
grace, article 12q quoting a Deoreo-law of 20th :Uq 1940, states 
that proceedings can be taken againa t h1tl in his absence or in 
default ( par contw:l808 ou par Mtaut ) • 

The discretionary poller of the President regarding the use of 
evidence1 which was referred to· in the Wagner trial , arises out ot 
Article 82 ot the Code, whi.oh includes the following words a "The 
President shall have e. clisoretionary po-wer in relo.tion to the conduct 
ot the prooeedi~s and the fimi~ of the truth, He shall be able, 
during the proceedings, to cause to be produoed 8l\Y evidence whioh 

seeDS to him to be of value for the finding of the truth, and to cell, 
even by means of a &UnJllons, or to produce, 8l'\Y person to whom 1 t seems 
necessary tho.t a hearing should be given". 

(3) By "Order of Enquiry" is meant the "Order d'Inf'omer" which, in 
acoordance with .rll"ticle 24 of the Code de Justice Hill taire, a 
Genero.l 00t1il0nding a territorial diatr:Lo,t lll18t ooumunicp.te to too 
appropriate Public Prosecutor if he is satisfied that proceedings 
should be started before a Military Tribunal against someone amenable 
to i ta jurisdiction. The latter then refers the matter to the Juge 
d 1Inatruction attached to the Tribunal. 
(4) 4 .. reference to the decision of a higher court retemng ii matter 
to a Military Tribunal for trio.l, See earlier in theae notes on 
procedure. 
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.uftor thu oxt11:ti.nation of the witnesses, the accused and the 
evidence, o.nd after hearing the argur.10nts of Counsel, the oocused 
and his Counsel ha.ving the last word, the Tribunal nust then, in 
accordance withr : • .rticles 89 - 91 of the Code, retire and vote by 
secret bo.llot, arunroring "yes" or "no" to the questions of fact and 
law put by tho Prus ident 0 By a law of ,3rd February 194l, a simple 
raajority is sufficient for decisions on these questiqns, during war­
tiue. Should thu uccusud be found guilty, the Tribunal JIUSt then, by 
virtue of .·.rticlo 91 of the Code, decide whether there were extenuating 
circwnstances ., nm r.ust fix the peno.J.ty. 

In o.coordanco with .·.rticlo 93, thu President of the Tribunal 
f.'IUBt then relld the judi,7/:ient in public sitting. 

"'III .. Provisions Regard~ 4P£eals 

Articl~ 125 bis of the Code de Justicu Militaire,quoting a 
Decree of 3rd N0v~nb0r 1939, provido

0

s that in time of war Pemanent 
Milita..7 A.ppeal T:.-ibunals shall bo sot up, their number, seat and 
jurisdictivn being fixed by deer u., They aro to try only persona 
convicted by Mil:i.ta:ry ri1mna.ls 0 1'.rt -'lcle 135 of the Code states that 
such persons shall have twenty-four hours duri~ which they me.y appeal 
to such a court., This pu:d od bogi:'lS to run o.t the end ot the ~ on 
which the .r..i~nt f thu irlili t c;r-y Tri b..~nal is read. 

;.rticlc 134 st.J.t~s tha-t: 11.lf.ilitary •Lppeal Tribunals oen annul 
decisions only i ·. thu following cos s ~ 

(:) wh1;,n the · ili tary Trfbo .. mal has not bu~cor.ipos ed in 
a.ccordanc " with the provisions of the Code, 

( 2) when the rules of co1:1petence ho.ve been violated, 

(3) whon the p -·nal ty laid down by the lo.w has not been 
applied. to the acts declared to be proved by the Military 
Tri1::unol or when a penalty has been pronounced which 9>es 
beyond t he ca~es stoted by the law, 

(4-) when the1·\J has been a violation or IAllission of the form­
alities laid down by law o.s a condition of validity, am 

(5) wh n the .~ilitary '.l'ribunal has omitted to decide upon a 
reqµest of the acw sed, or an applico.tion of the PUblio 
ProsccutorJ which ai ms at making use of a power or a right 
accorded by tho law," 

· ccording t o • .rticle 138 which quotes a Decree of Jrd Novei:iber 
19.39, "In all cases where a :Military Appeal Tribunal has been estab­
lished, persons s ent enced by Military Tribunals cannot appeal to the 
Court of Appeal (Coui:- ~ Cassation) against the decisions of Military 
T,...;"'1inr-.k .md of liilitary .i~ppeol Tribunals." 
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UNITED NATIONS WAR CRIMES Oa.tMISSION 

DRAFT GLOSSARY OR GENERAL INTROOOCTION 

INTO -
UNITED STATF.S LAW CONCERNI?G 'mIAI.S OF WAR ~DIDJAI.8 

BY MILITARY COMMISSIONS AND MILITARY GOVERNMENT COURTS. 

By Egon Sohwelb 1 Legal Offioer. . 

The following is a draft of Annex ll to Volume I of 
·the Law Reports to be published. The Draft of 
Annex I containing a general introduction into the 
British law concerning trials ·of war criminals by 
Military Courts was circulated as Document III/4-7 
and agreed upon by Connittee III with certain 
amendments ( See also Document m/48). Its final 
text is being circulated in the ''Manuscript series". 

A draft of Annex III, containing an introduction into 
the relevant French provisions has been iroulated as 
Document III/53 and has also with the kind help of the · 
French representative been submitted to the French 
authorities for checld.ng. 

The present paper deals with the appropriate provisions 
ot United States law. 

I. The different types of United States Military 
and IHiltary Governnent Tribunals. 

I 

In United States Law there are three types of Military Tribunals, 
namely (a) Courts Martial, (b) Military COlllllissions and (c) Provost 
Courts. In addition to these Tribunals, based on internal United 
States law, botn conmen law and statute, there exist in territory 
oooupied by United States forces ( d) Military Goverrumnt Courts. In 
the present publication, which deals with the trial of war criminals 
by Allied· Courts, ".7e are not concerned with the type of Military 
Tribunals mentioned under (a) ( Courts Martial) because the jurisdiction 
of Court/! Martial is generally restricted to "persons subject to the 
Articles of War", i.e. ,croughly speaki~t to members of the United 
States Arrrr,. Provost ourts l supra ( c J J are tribunals of a sunmary 
nature. As there have been no trials of war criminals before United 
States Provost Courts, this type can also rcJ!flin outside the soope of 
this introduction which therefore will be restricted to: Militaq 
ConrnisQions (Part I) and to Military Governnx,nts Courts (Part II). 

Part I: United States Military Corrmissions. 

II. 'Ille Basio Provisions. 

The United States Military Coll1l\issions are an ancient institution 
going back to the Mexican war in the first half of the nineteenth 
centllr'/. They have been described aa tho American oonnon law war court. 
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They .V!e1'.e l)bt Q~eated by s'\ntute, but reoo~iaed by statuto law. In 
very recent dec i sions, ( ~ho oo-onllod SabotoUt" ooso ox parto Riohllrd ~urir 1942); in ro Yamashita ( 1946) and in re Homma ( 194-6) the Suprema 

of the. United Sta~es ~d ooo-sion .to oonsl~r at length the 
sources and nature of the authority to creato Military Comniasions. 
Tho Supreme Court stated that Congress ard the President, lib the 
courts, posse.a~ .110 power not derived from the Constitution of the 
United States. But one of the objects of the Constitution as declared 
by its preamble, is to "provide for tm OOl'r.\On dotenoe". As a means 
to that end the Constitution gives to CorJ8rese the power to "provide 
for t~ .. 0~1~n Def~nce", ''.1<? rt\ise and ~~port . . ~e~" , . . "To provide aa,4 
maintain a Navy", and "To mice Rules for the Government and Regulations 
of ~-~ -. lJl~ .and . ~~al F~_es~• •. Congress is gj,v~n. authority "to declare 
War•••• and make ¥ea concerning Captures on Lnnci and Water", and "To 
define and punish Piracies and Felonies oanndtted on the high seas and 
Offences against tho IAw af Natj,on.s" •. - I11 the oxeroise of 1he power 
conferred upon it by the constitution to "define and punish ••• • offenoee 
against the law of nations", of which the law of war is a part, the 
United States Congress _hAs by a statute, the Articlas at war, recognised 
the "Military Ca:r.d.ssions" appointed by r.d.litary oOt'Uil&nd, as it had 
previously existed in United States Arr:o, practice·, as an appropriate 
tribunal ·tor the trial and puniehJ'lent ot · offences against the law at 
war. The Suprerae. Court pointed out tho.t Congress, by sancti9n.1.ng tho 
trial of OneJ:\Y. cor.i>ato.nts for violations of the law ot war by '1111tary 
com:d.ssion had not attecpted to codify the law of war or to mark its 
precise boundaries. Instead it ho.d incorporated, by reterenoe, aa 
within the pre-existing ,1ur:l.sdiction of military ca:r.d:ssions created by 
appropriate military comnand, all offences which are defined as such by 
the law ot war, arid whim may constitutionally be ·included v.l.thin the 
jurisdiction. · · 

The Constitution confers on the President the "exooutive Power" and 
iq,oses upon him the duty to "talce care that the Laws bo faithfully 
exoouted". It makes him the Coonancler in Chief of the Arrrq and Navy. 
The Constitution thus invests the President as Col:lnander :Ln Chief with 
the power to wage war and to carry into effe.c:t all . laws passed by 
Oo~ss for the conduct of war and for the government o.nd regulation 
of the Armed Forces, and all l.An defining and punishing offences 
against the law of nations .. inolu~J'.18 ,~~se vmich pertain to the oon"1JOt 
ot war. · .. 

Finally the Supreme ~urt held that Congress by sanctioning trials 
of ene~· a11ens by military oomn:Lssion for offences against the law ot 
war had recognised the right ot the nooused to make a defence. It has 
not foreclosed their right -to contend that the Constitu1don or lo.we 
of the United States withhold authority to proceed with the trial • 

.Article 38 ot the Articles of War provides that the President r4 
the United States may, by regulations,• which he mey 1i10dit'y from time 
to time, prescribe the procedure, including modes of proof in oases 
before courts - martial, courts ot inquiry, itd,li~ OODIJd.ssiona and 
other mllitaT. ~ tribunals, which regulations shall, in eo far as he 
shall deem practicable apply the rules of evid.ome generally 
recognised in the tri;J of oriminal oases in the distr:lot courts of the 
United States, provided · that nothing contrary to or inconsistent with 
the Articles of War shall be e'O prescribed.- From this it :follows 
that the President of the United Sta.tee aa tho Cor.vnander in Chief' ot 
the .Aimld Forces, and the -Ccr.unandcre in the field deriving their 
power fron the Chief Executive, have tho power to appoint Militar,y 
Canm1seiona and to prescribe the rules and regulations under which 
they have tooperate. 

·• 
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III.Re ations f or the trial of war criminals 
by 

The Bri tish Royal ftuTant of 14th June 1945 ( see Annex I of 
this Volwoo) has nade r egulations for the trial of war criminals 
for . all British Military Courts in all theatres of operations ard 
in Ei.l tcn-itories under the jurisdiction of the United Kingdom 
Govcrnn,nt and arrood forces. 

The United States authorities have nade diff~rent provisions 
for different t en-itories. From the decision of the Supre~ Court 
of the United States in ex parte Richard Qui~ it appears that the 
President, as President and Cor.r.w.nder in Chief of the~ and Navy, 
by Order of July 2nd 1942 (7 Federal Register 5103), appointed a 
Military Chrrvnission and directed it to try Richard Quirin and seven 
other Gen.10.11 nn tionals for offences against tho law of war and the 
Articles of War arxl pre&cribed rogu:.n .. ~.ono f o~~· the procodux,e on the 
trial and for review of the record of the trial and of any judgroont 
or sentence of the Cor.r.lission. On the s~ day, by Proclrum.tion, 
(7 Federal Register 5101), the President declared that "all persons 
who are subjocts, citizens or residents of aey nation at war "t7i.th 
the United States or who give obedience to or act under the direction 
of aey such nation, and who during tire of war enter or attefil)t to 
enter the United States•••• through coastal or boundary defences, 
and are charged with cor.r.litting or atter.tpting or preparing to ooovnit 
sabotage , espionage, hostile or warlike acts, or violations of the 
laws ot war, shall be subject to the la."I of war and to the jurisdic­
tion of military tribunals". ibe Suprem Court of the United States 
in its decision ex parte Richard Quirin upheld the legality of this 
procedure by the President. · . · • 

Similarly by Command of _ General McNnmey, Regulations for the 
Trial of War Ori.Joos f-or the Mediterranean theatre of operations were 
made on the .23rd September 1945 by circular No.114; these Regulations · 
(in the following pnges called the M:lditerranean Regulations), fomed 
the basis of the proceedings against General Dostler ( see Case 2 · ' · 
of this Volume). 

By ocmnande of General Eisenhower, a directive r egarding Military 
Chmnission in European theatre of operations were made by an Order of 
25th August 1945 ( to be called European directive hereo.f'ter). These 
rules applied, e.g. to too Hadamar trial (case No.4. of this Volume), 
For the United States Anood ,Forcea, Pacific, Regulations governing the 
trial of war criminals were made by Gener al McArthur on 24th September 
1945. These r egulations (to be called in this note Pacific 
Regulations) formed the basis of the trin.1, inter alia, of the 
Japane-se General Yarnashi ta the proceedings of which were eventually 
r eviewed by the Supreme Court c£ the Uni t ea St at es. 

rv. ~ The Definition of War Crime in the Re1,:Jlations for th~ 
trial of war crinals in the differ ent nit cd Stat es 
theatres of operations. 

In the Mediterranean Regulations, "war crime" i s defined as 
iooaning a violation of the la-;-1s or customs of war. Urxler the 
European directive (la) military comm:l.ssions are ap ointed for the 
trial of persons who are char ged with•violations of the laws or 
customs of war, of the law of nations, or of the laws of occupied 
t erritory or any part thereof. 

In the Pacific Regulations tho offe noc f a lling under the 
Jurisdiction of th Military Commies ions are de scribed as follows ( 5): 
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"murder, torture or ill-treatoent of prisoners of war or ~rsons on 
the oeao; tillin13 or 111-troa tncnt of hostages; murder, torture or ill­
treabnt, or deportation to slaw labor or ·ror BI\Y other illegal 
purpose, ot civilians ot, or in, occupied territory; plurxler ot public 
or private property; wanton destruction of cities, to\1118 or villages; 
devastation, destruction or daJ:1880 of public or private property not 
justified by .railitary necessity; planning, proparotion, initiation or 
waging at a war of aggression, or an invasion or war in violation of 
international. la'\V, trea.ties, agreomnts or assuranoos; murder, extermina­
tion, erd.avement, deportation or other inhwmne acts comnitted against 
any civilian population, or persecution on political, racial, national 
or religious grounds, in execution of or oonnootion with any offence 
within the juriscliction ot the comn.1.ssion, whether or not in violation 
ot tho dcmestio law at tho country whore porpetrated; and all other 
offences against the laws or customs of war; partioip~tion in a cODIDOn 
plan or ocospiraoy to accomplish any of the f orogoing. Leaders, 
organizers, instigators, acoeasorioa and aocanplicea participating in . 
the formulation or execution of any suoh COl%lon plan or conspiracy will 
be held responsible for all acts perfonood by O.I\Y person in oxeoution 
ot that plan OJ" oonapiraoy". The jurisdiction at the MiU.tary 
Conmd.asions·op~rating undor the Pooifio Regulations, is, therefore, 
considerably wider than that of the Military Canmissions in the 
Koditerranean theatre, and also wider tho.n those falling \D'lder the 
European directive because, in addition to violations of the laws and 
CU8toma ot war (or war crimes in the narrower sense,) it cauprises in a 
w3:9 similar to tho International Military Tribunal created by the Four 
Power Agreement of 8th August 1945, also what is there called crirnos 
against pence and crimes against humanit)'.°• 

Y, Oo9?osition ot the Military Ocmmissiona, 

Military Ocmniesion shall, under all three Regulations mentioned, 
be composed of not less than three members. In tho European and 
Mediterranean Theatres of Operations, tho memers r.ust be . officers of 
tho United States Anttr. The Pa.oifip Regulations, on the other hand, 
provic!a also tor "internationa1 ·m11itary cormsaions. consisting of 
representatives of several nations or of each nation concerned, 
appointed to try oases involving otfenoes against two or more nations 
or &?\Y other offences; and comn:l.ssions consisting ot J:lembera of 9J'\Y 
one branch or of several bro.nohes of ·the arnty services of one or more 
nr.tions".(2). The, most outstanding instance of o.n American Military 
Tribunal consisting of representatives of several nations is the 
International llilitary Tribunal tor tho Fnr F.ast which was established 
by Special Proclamation of General . looglns Mc~thur of 19th January 
1946 ( as amended by a subsequent Ordor of 26th April 1946)"tor tho 
just and pranpt trial and punishment of major war or:l.nd.nala in the 
Far East.• 1'he Pnoific Regulations also provide that persons whose 
ottenoe have. o. pnrticul.ar geographical location outaide Japan may be 
returned to the eoene of their crimes for trial by competent military 
or civil tribunals o£ local jurisdiction, (5b) which is an application 
ot the Moscow Declaration of 30th October 1943 to the ~ifi~ tho~tre 
of war. 

VI. 'lho Judge Advocate, 

In American law the function of the Judge Advocate is entirely 
ditteront from that of the Judge Advocate in British Military 
Tribunals. Whereas the British Judge Advocate is an impartial 
ndviser to the Tribunal ( see Annex I of this Vol\.DOO, paragraph •••.) 
Article 17 of the A100rican Articles of War provides that the trial 
judge advocate of a general or special court mnrti~l shall prosecute 
in the name at the United States, ard aho.11,under tho dir~otion of the 
Court, prepare the record of its proooedings. The Kediterranean 
Regulations (3) provide that far ca.oh r.dli to.ry ccmnission there shall 
be appointed a judge advocate and a dofenoo counsel with such assistants 
as mey be required, whose duties shall be ainilar to those of like 
officers before genora.1 courts mnrtifu. Similar provisions apply 
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to the European (le) and Pp,oif:l.13 . theo.tros, in the lo.ttor case it being 
also provided ( 11) thut in pro·s·ocutions for· offences involving more 
than one nation, oncq no.tion conce~nod r.ny bo represented ruoong the 
prosecuto.I's. 

·· VII.Rules of Procedure. 

The Mes}iter1;o.nenn legulc.tions provide (8) tho.t r.dlitnry 
camnissiona shall conduct their proceedings as ney be deemed oocossMy 
for full o.nd fo.ir trio.1 1 ho.ving regard for but not being bound by, tho 
rules of procedure prescribed for gcncro..1. courts martial. In1he 
Eur.opean directive, it is stated (2) that r.d.litary camdssions shall 
ho.ve pow r to mke, as occasion requires, such rules for the conduct 
of their proceodings consistent ni th the powers of sum comml.ssions, 
and with the :rules of procedure set forth in the directive, as are 
deened oocessnry for n :full o.nd fair trial of the accused, having 
regard for, without ·being bound by, the rule.a of procedure and 
evidence prescribed for general courts r.-artial. In the Pacifio 
Regulations it is providBd, inter alio., that the cOJ!lnission shall 
confine ea.ch tri.tl strictly to a fo.ir, expeditious hearing on the 
issues raised by the cho.rges, exclu:Ung ·relevant issues or evidence, 
and: preventing _o.ey unnecessary delay or·· interference (13a). Sessions 
of the Commission shall be public except when otherwise directed by the 
Commission (13c). The accused shall be_ entitled, inter alio., to be 
represented prior to, and during trial by counsel of his ovm choice or 
to conduct his own defence. If the accused fo.ils to designate his 
counsel, the comnission shall appoint oornpet~nt counsel to represent 
CJ/' advise the · ac~sed ( 14h). The o.coused sho.11 be entitled to have his 
counsel ·:present relevant evidence o.t the trial in support of his defence, 
and cross-examine each adverse ~itness. who per~onally appears before the 
Ccmnission ( 14c.) and to have the chnrge s and · speoif1oa tions, the 
proceedings and o.ey d ocunentary evidence translated when he is unable 
otherwise to. understand them ( 14d). . . 

VIII. Rules of Evidence. 

The Regulations and the Directive provide that tho technical rules 
of evidence shall not be applied by the m1.litary comnissions, (paragraph 
10 of the European directive, para.3 of the Mediterranean and para.16 
of the Pacific Regulations). '.lhe regulo.tions contain as to evidence, 
provistons similar to those presoribed in .lbgulo.tion 8 ( 1) of the British 
Royal Warrapt (See lnnex I of· this Volwhe, p •••• ) For the European 
theatre it ~s provi~d that such evidence shall bo admitted before a 
military conrnisaion as, in the opinion of the president of the camd.ssion, 

has probative value to a reasonable r.ian. In the Mediterranean 
Regulations it is added thut without limiting the scope of this rule the 
following in particular will o.pply1 

" . a, 'If any ·witness is dead or is umble to attend Cll" to give 
evidence or is, in the opinion of the president of the 
commission, unable to nttond wlthotit undue delay, tho 
comnission may recclve secondary evidence of stateroonts 
made · by or attributed to such witness. 

b, Aey documen~ purporting to have been signed or issued 
officially by aey member of any o.llied or enell'\Y force or 
by aey official or agency of aey allled, neutral or eneD1Y 
goverruoont, shll.11 be admissible o.s evidence without proof 
of the issue or signa ture thereof. 

c. Any report by any person when it appears to the president 
of the comniesion that the person in making the r eport wns 
acting within the scope of his duty r.iay be admitted in 
evidence, 
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4. • Arri c!epoial,tion or. ceoGl'Cl ~ azv lld.11tary tribunal. 111\Y 
'8 adm1 tW in evidence. ' . 

•• Any 4iary, letter or other dOCUJm)nt may be rooeiw4 
in evidence u to the tacts ~erein stated. 

t. rr ~l'\Y original doo\Dent cannot bo produced, or, in 
the opinion ot tho prosident ot the oomission, onnnot 
be produood w1 thout unduo deJ.o.y, a copy ar trnnslnted 
oopy ot auoh c.!oownr,nt or other aooondary evidence ot 

.its oonten1Hs ~ be rooeivod ln evidence. A transla-
tion ot Alff doo\l:IDnt will be prein.n,d to be a correct 
tr4Nl1at1on until the contrary 1s shown. · 
' s. Photographs, pr.lntot! and r.dmoographed mtter, and 
true copies at papers are adJ:d.asible without proot. 

h, Contessiona are admissible without proot ot 
olrcurnatnnoes or that thoy were voluntarily mde. 
The o1rcut1sto.noes surrounding the taldng ot o. oon­
teaaion fflt\Y be shown by the L\Oouaed and_· suoh showing 
my be ooulderod in respect ot the weigbt to be accorded 
it, but not in respect ot its e.dad.aa1b111ty • . " · 

. .. . . .. 
SSmU.ar mt -~ identical provisions are 09ntained in tho 

Paoitic Regulati~ns when> it ia also provided {16b) that the 
Clllld.11ion ahall talm judicial notice ot tL\Ota · of. ooaaon knowledge 
ottiaial. aovenment dooumonts ot any nntion, and the proceedings 
records and tinclings of mlli tary or otho~ ageno:l.es ot &2'Y ot. the 
United Nations, a provision whioh oorresponda to Article 21 ot the 
OhArter ot the Intefflational Military Tribunal annexed ilo :the Pour 
Powor Agreement ot 8th August 194-5, 

IL Crimea oqmdtted by units or groups, 

h Pac:ltio Regulations contain al.so the following provisions 
(16d), . . 

. ~ 

U tb.e aoouaed •ia charged with an offense,· 1nwlving concerted 
oriminal aotion upon the part ot a military or naval u;!!,t or any 
Sl"ClUP er organizatio~, ov1denoe which ho.a been given p ously at 
a trial ot &I\Y other member at that unit, group or organ;l.zation, 
l'Olatiw to that concerted offense, J2l\V be received as e taoie · 
l)Vidanoe that the aoousecl liko-.,ise 1a guilty ot that of eneo. , 
Thie FC)viaion is s1mil~ to that ot Rogulation 8(2) of the British 
Royal Wirrant ( See Annex I of thit!I · Volume, p •••• ) 

The Eaatem re_guiat1ona turther provide (l6e)_ that: 

• The findings ond j~nt ot a oamnisaion in &J\V trial of a . 
unit, group or orgo.nizo.tion with respect to the oriminal· oharao~r, 
purpose or ootivities thereof" shall bo given tull faith and credit 
in OJ\Y aubaequent trial by that or 81'\Y other oomniesion ·ot an 
indiv:l.duBl porson ·oharged with criminal responaibility througJi 
moni>ership in that ·unit, group or orgnnization. Upon proof ot 
membership in such unit, group or organization convicted by a 
oomn:lsaion, the burden ot proof shall ehitt to the eoouaed to 
estnblish any mitigating oirc\l'Utanoea relating to his membership 
or pa.rticipa.tion theroin." 

this provision is to be reo.d in connection with paragraph 4(b) 
where it is said that "Arq m111 tary or naval unit or any official 
or unotfi<)io.l group or organizo.tion, whether or not still in 
existence, J:l8Y be ohnrged with crill:l.Ml o.ots or canplioity therein 
and tried by n nd.litary ooamd.ssion". It will be seen that these 
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provisions are based on a · principle similar to that exproaaed in 
Articles 9 and 10 of the Cbartor af the (European) International 
Mill tary Tribunal. 

!, 1'he Defence of Suporior Order. 

The leditorranean and Pacific Rogulationa oontoJ.n also a 
provision of substantive law on the question to what extent the plea 
of superior order is a defence. 1'bc Mediterranean Regulations 
provide ( 9) : 

" The fnot that an aocused octod pursuant to or&,r of- hia 
Gc,vomment or of n superior shall not fl'efJ him tran reapona1b11i ty, 
but ffll\Y be considered in mitigation of punishment 1t the oonniaaion 
determines that "1st1ce so requires". 

The oorreapondi~ provision of tho Pacifio ·Regulations reads aa 
follon (16f): 

"The official posiUon at the accused shall not absolve h1m from 
reapc,nsibili ty, nor be considered in mitigation ot punishment. 
Further, action pursuant to order of the o.oouaed•s superior, or ot 
his goverment, shall not constitute a defense, but ~ be considered 
in mitigation of punishment if the oomdssion determines that justice 
so requires." 

As to the development of tho law regarding this plea see the 
notes on the Peleus an:l Dostler oases, supra, · pages • • • • 

&, Punishment ot War Crlmes. 

For the oc,md.EJ.ona operating in the European theatre it is 
pro~d that they mey' be guit'lod by but are not limlted to, the 
peno.l. ties author.lsed by the Kanuol tar Courts Martial, the laws . of 
the United States, and cl the territory in which the ot.fenoo W!lS 
oamnitted or the trtal is held. The ManUAl tor the Oourta Martial 
and the Articles of War prohibit cruel and umaual punishments of 
every kind and otherwise provides tor different mimes ditterant 
pun1shrmnts tn,m :fines and imprisonment to the death sentence, The 
!63ditorranean Regul.D.tions state (13) that appropriate aen'bonoes 
imposed by a nd.litar,y cam:d.ssion arc (a) Death (by han_eing or 
shooting), (b) Oonfinemont for life or a lesser term, (o) Pine, 
In the Pao1f'ic Regula tions (20) :tt is added that the Ocmnission J1VlY 
also impose such other punishment as it shall determine to be proper. 
The Oou.d.csion r:ey also prder oonfiaoation of aey proporjy of the 
convicted acousea, depriw the acO'U8ed ot any stolen property, or 
order its ~livery to the Oomaander-in..Ohief for disposition as he 
shall find to be proper or r.ey ordor rootitution with appropiiate 
pooality in oases of default. In all ReJZUl.~tions it is__p~pvided 
that concurrence of at lcMt t,10 thirds or the ooubers or- thO 
oOJIIIliseion presont at the tir.Xl of voting shall bo oooesoory tor tm 
conviction nnd for the sentence. 

XIII, Appeal and Confirmation. 

No right of appeal in the ordinary sense af that word exists 
against the decision of a m11itary c0Jt1111ssion. The Regul, tions 
far the Pacific theatre expressly proscribe thut, except as therein 
provided, the juagroont and sent nee of a commission shall be final 
c.nd not subject to review • . 

No sontence of a nd.litor,y comnission r.ust however, be carried 
into execution until it shal l have boon approved by the appointing 
authority. Deatb sentences Jl'l\l8t, in ad.di tion, be Also confirmed by 
the theatre cora:lllndar. · 
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m, The U=o(\;Jitea !;;''• ot JAW iri relation to .' .. Milit C ealons . .. 
Notw:lthstt1nding the absence of a rig~t ot ap~;1 mll1tary 

ca:mdasiona are in United StAtea law, ·to a certain extent, subject to 
the control o.nd supervision by the auperior Amrioe.n courts. Thie 
aupernelon ot prooeedinga oonduoted by ~litary oomniHiona 
~xeroiaed through the ordinary courts, takes usually t~ tt:lff4 ot 
·npplicationa tor ono of the anoiont so-cal.led prerogative wri ta ot 
J~nglo-Jimerioan law, the moat t'amous cl ilhich is the writ ot haboaa 
corpus. The purpose o t the writ . ot HabOD.s Corpus is to ~ring the 
person seeking the ·Donetit ot it botore the court -or · .1udge to 
determine .wbotber or not ho 1a legally restrained ot his liberty. 
It is a aUIJEW"Y n,med3' ot unlawful restra:l.nt of liberty. Where it i 1 
decided that the restraint ii unlawful, the court orders the release 
of tho applicant, but it the restraint .is lawful tho writ is diamiaael. 
The Suprome Court ot tho United States ~s eq,haaized. in ex PN1f 
Quirin and in re Yamaehit41 that on application tar habeas corpus 
the court 1a not ooncemed with tho guilt or innooonco ot the 
peti~ioners. The court oorisiclors only the .lawtul power at the 
oomniaaion · to try the petitioner tor . the of.fence charged. · Military ~ 
Tribmals, .including the mil1~~ oamnissiona are not courts whoae 
rulings and jqdgmenta are made subject to review by ttie :supreae Oourt. 
The courts 1118¥ inqu~e wtiether the detention ooq,;l.ained ot 1a within 
the authority of those detaining the petitioner. If the ruilitary 
tribunals have lawful authority to hear, de~ide and condemn, their 
action is no:t subject to judicial review merely because they have ma&, 
a wrons.~eciaion on disputed facts. Correction of t.heiraTOl'a ot 
decision is not for the courts but for the milits~_·:~~t))Qritlea which 
are alone authorised to review the1r·· aeoisio·ns~· 

. . There are also other ancient remedies ·similar to ttie Wl'1 t at 
~eu 'Cwpue, like the ~t of Prohibition and the · mt cl QJrtiorori, 
the det8yi:ls at mich are· ou1a~ide the aoope of th11' note • . They also 
enable . tho ordinary courts· at the l.Dn<l to examine ,·the question whether 

· . . a military camd.aaion .had or baa not juriadict:lon top-ooeed and 
·whether· it did not exceed 1i·a powers. Actually, the Supreme Courts 
ot the United States -in the deoiaiona .menUoned· &xandned · the decisions 
qf. the military ooimd.asiona· in the oases e·x J,arto ~D• ·in..n. 
Yamyhita and· 1n· ·re Homa and upheld. the ~cldona ~the military ""'J 
Oomnlsaion in the Quiri~ case tmanimoualy , · in the two oth,,r· oases by .._,, 
_majority .1ud'9mnt~. · 

xv. 7he Author-itY of decisions at Military Cam5\aeiona. . . 

IJ.)ce the British llllitary Courts, tb> Uld.tecl States Military 
Comaliaion are no.t superior courts and what has been aai~ on•- ~he 
authority ot British lf:1.1:Lta.ry Courts in Annex I of this Volume, 
applies mutatia mutandis to decisions of United States ~ilitar,y 
Comn:lssiona. • 

The decisions ot the Supreme Court ot the Un1~d ~~,tes ~in tha 
three cases mentioned and the decisions of the other courts Ttbich 
have been or may be sefoed of oases of war or1m1nal~r in connection 
w1 th a wr1 t r,f habeas COllJWI or other aind.lar reascU.e a have, ot 
course, that binding authori't7 which attaches to their deois~orus under 
the general law of the United Sta tea. 
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PART II; Military Government Courts, 

XVI, The Establ:lahr.ent of llili tary Gover?llmnt Courts. 

It has been stated in the first part of this Annex that the 
United States Foroes, European rheatre, have used two separate sets 
ofTribunals for the trial of war criminals, naimly Military 
C~ssions, which have been dealt with in Part I of this Annex, and 
Militar,y Government Courts. These Tribunals are distinct and have 
a different origin and a different basis for their jurisdiction. 
The origin and jurisdiction of Military 0ornm:1.ssions has been troated 
in the first part of this paper. Military Government Courts are 
generally based upon the occupants' custanary and conventional 4uty 
to govern occupied territory am to maintain law and order. 

M:l.litary Goverr,mnt Courts were established for the occupied parts 
ot Gennal'\Y, by Ordinance No.2. ma.de by .Genoral Eisenhcmer, as Supreme 
Oor.imandtr at the Allied Expedi tionery R>rce. The Supreme Commander 
also issued Rules of Military Governr.1ent Courts. 

When, after the Berlin Declaration of 5th June, 1945, General 
Eisenhower, in his capacity of Comnand.er-in-Chief of the American 
Forces in Europe, took over the administration of the American 
occupation zone, he made a Proclamation stating that, inter alia 
all orders by the Military Government, including proclamations, iawa, 
regulations and notices given by the Suprerae Cormna.nd.er or on his 
instruotiona, remain in force in the .American occupation zone unless 
repealed or altered by the Cor.nander-in-Chiof himself. i'he Military 
Government Ordinance No.2. and ·i;m Rules of Procedure in Military 
G· overnment Courts are, therefore, the basis of Military Government 
Courts eatablished in the /D3rlcan zone of cccupation. 

Additional provisions regulating the trial of war-crims and 
related oases by United States Military C'-r0vernr.¥:lnt Courts were made 
by a directive of General Eisenhower on 16th July 1945. 

XVII. Jurisdiction of .Military Gc.iemr.lent Courts. 

Under Ordinance No.2. there are three kinds of Military 
C'..overnment Courts: General Military Courts, Intermediate Military 
Courts and Summary Military Courts (Article I of Ordiooroo No.2.) 
The jurisdiction of these Churts is as followss 

Ratione personae: These Courts have jurisdiction over all 
persons in the occupied territory except allied military personnel. 

Ratione materiae: The Military Government Courts shall, under 
jrticle II (2), have jurisdiction over: 

( i) 
(ii) 

(Ui) 

all offences against the laws and usages of war; 
all offences under any proclamation, law, ordinance, 
notice, or order issued by or under the authority 
·of the l4ili tary Goverl'lJll3nt or of the Allied Forces; 
all offences under the laws of the occupied 
teITitory or of any part thereof. 

The Jurisdiction of Military Governr.ent Courts is therefore wider 
than the jurisdiction of Military Commissions in the European Theater 
of Operations, because offences under the local law nre mde subject 
to their jurisdiction in addition to violation• of the laws and use.gee 
of war and violations of provisions made by the Military Govert'r.'Cnt. 
Tho directive of 16th July 1945 provides that as a matter of policy, 
oases involving offences against laws and usages of war, or laws of 
the occupied teITitory, or any part thereof, conrnonly known aa war 
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orimes, together wi. th such · other related oases, '7ithin the jurisdiction 
of Military Gonirnment Courts, as Inf\)' frc:m tine to ti.~ bo determined 
by the Theater fudge Advocate; oOJ:ll'd.tted ·prior to 9t~ Ma_)· 1945, shall 
be tried bef~I'I - tho specially appointed oourts provided for in thia 
directive. 

XVIII, The Compo~~-~ion of Military Govern.i1ent Courts . 

General !ilitary Courts and Intermediate llilitary Courta conaiat 
of not less than fivo roomers am not less than. throe members 
respeoti~lY~ Military Gove~nment Courts are appointed by~/ 
Mj,li tary DirJ triot Ccr.v:18.nders; the Ordors appointing. the Court a 
~esignate one or more Prosecutors or Ibfenoe Counsel. . At least one 
officer with legal training is detailed as a·rneooer of such Courta. 

XIX.Rules of Proce_dure ~nd Evidcmoe. ' 

A Milito.ry Goverruoont Court shall in general . admit oral, written 
Of physical evidence having bearing on the issues before it, and my 
exclude aey evidence which in its opinion is of no value as proof. 

. . 
Every accused bofore a Military Government ~t shallm entitled 

inter alia, to be present at his trial, to give e~denoe and to 
· examine or croaa-exar.1ine any w1 tness; but .:t;he Cour,t r.ay prooeed in the 
absence of the accused if the acousod has applied for and been granted · 
pon:dssion to bo absent or if the accused is bol.ieved to be a tugitive 
from . justice. 

XX, Powers of Sentence. 

General Mi li tazj• Courts may impose any lawtu;L sentence, including 
death. 

XXI1 Rev1.ew of Se~tences. 

A person. convictc:d by a Military_ Government Court has the right to 
petition for review of tho finding or sentence. 1he petition nust be 
filed witb the Court with;n 10 days of conviction. 

No sentence of a .Military Gove~nt Court shall be carried into 
execution· until t he case rooord shall have been examined by an Arrrf// 
Military District Judge Advocate and the sentence approved by the 
officer appointing tho Court or by the Officer Conmanding far the time 
being. No sentence of death shall be o~ied into execution until 
oonf'irmod by higher authority. · (Theater Judge .Advocate). 

The Reviewing authority may, .upon ~yiew, _inter alia: 

confirm or set o.sid.e any finding, 
substitute the fin~ing of guilty by an amended charge, 
oon:finn, suspend, reduce, oanmute or modify ruv 

. sentenoo or order, or 
increase any sentence, where a poti tion for review 

which is considered frivolous ha.a been filed and 
t' w evidenco for the accused "MUTants sUJh 
incre .se. 

The .::v:-:'.. : ,t!n authority may at any tia, remit or suspend any 
sentonco or part thoroof. 

The proccedinga ·shall not be invalidated rior any findings or 
sente nces disapproved for any error or omission, technical or other­
wise, occUITing ut nny such proceedings, unless in the opinion of the 
reviewing authority i t shall appear that the error or omission has 
r esulted in injustice to the accused. 
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III/55 
28th Auguat,191+6• 

UNITED NATIONS WAR CRDitES OOMMISSION 

OOMMITTEE III 

Ref Law Reporting. 

Proposals by the Seoretary to Conmtte~ III 
regarding prooedure in the meeting of Oonlld.ttee -· 
III to be held on Tuesday, 3rd September, 1946, 
and report on the present position. 

1) The follovting Lav, Reports to be inserted in Volumo I, 
have already been agreed to by Committee III : 

Case No: l, Peleus, 

2, Dostler, 

3, Al.rnelo, 

~ Hadamar, 

7, DreierV1alde( Am berger) 

8, Heyer. 

2) The follovting oases have been re-drafted an:l will be 
available in rnanusoript fom for consideration and final 
approval 

51 Grumpel t, 

6, Jalluit Atoll (Masuda). 

3) The case No:9,(Frenoh Trial of Gauleiter Wagner) has 
been prepared by the Secretariat as a first Draft am oir­
wlated in the Trial and La.n Reports Series Nos;22 and 23• 
With the kini assistance of P~essor Gros, these papers 
have been submitted to the Frenoh Ministry of Justioe tor 
checking a.rd approval. It is hoped that the reply of the 
French authorities v,ill be available soon. 

4-) Annex I( Introduction into British Provisions) has been 
re-drafted aooording to the decisions of Oonmittee III a.rd 
circulated in manu3oript form. 

5) The Draft Introductions into the United States Law 
an:1 into French Law, have been prepared by the Secretariat 
as Doc.III/53(t,ronoh) an:l Doo III/54(U.S.A.). AB to 
Annex III(French III/53), the procedure has been the same 
as in the case of the r eport on the Wagner trial( supra. 3). 

6) Lord Ylright has been o.sked to contribute the preface 
to the publication. 

7) According to t he Commit t ee' s decisions, an outline 
of' the contents of' eo.ch co.se anl an index to the whole volume, 
have been prepared by tho Secreb r int. 
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III/56 
18th September 19461 

UNITED NATIONS WAR CRDmS OOMMISSION, 

COMMrr TEE Ill. 

The Yugoslav cases 

Nos, 4031, 4032, 4033, 4034, 4035. 40)6, 'tQ37 
referred to Camd.ttee III • 

1. On 17th September 1946, the Yugoslav 
State Canmission submitted to the Cannission 
seven charges (Nos. 4031 - 4037) concerning 
or:IJnes oomni tted on terri tor,y which, 
according to the Peace Treaties concluding 
the First World War, forn;ied part of Italy. 
Copies of' the seven charges are /1nnoxod to 
this paper. 

2. '.lbe oases were considered by Comn:Lttee I 
on 18th Septenber 1946. Committee I decided 
to refer the cases to Committee III for its 
opinion as to whether or not the alleged crimes 
should be considered as crimes against humanity 
and for what reason~. 

ANNEX. . 

C~ao No. 40)1_. 

Yugostav Charges against Italian War Criminals. Olse No. R/I'f;t89. 

Name ot the accused, their rank, units 
Of offio1al positions: -

1. 

3. 

4. 
5. 

6. 

Giovanni CORTE, Generale di Divisione, Comandante 
della Dif'esa Territoriale, Trieste. (F.1388) 

Alberto FERRERO, Generale, Chmandante del XXIII 
Oorpo di Armata, Fiume(?) · (F.1392) 

Oanandante della Divisione Fanteria "NOVARA" 
Fiume(?) (F.1390) 

Oomandante del 153 Reg. Fanteria (Fiume?){F.1390) 
Segretario Politico Fascista di Mattuglie 

(Fiume) (F.1391) 
Comandante del 255 Reg. Fanteria (Fiume) (F.1393) 

Date and plaoe of canmission of al~eged crime; 

In March 1942, in the Julian March. 

Number and Description of crime in war crimes list : 

I, Murder and Massacres - Systematic Terrorism, XVIII Wanton 
Devastation and Deatruotion of Property. 

References to relevant provisi9ns of national law, 

Violationa of Articles· 23(b), (c), ( g} and 46, of the Hague 
Regulations, 1907, and Arti cle 13 of the Yugoslav 
Military Courts Act, 1944. 
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Shprt Statement of Facts; 

In 1942, Italian troops and their comnandsrs were re_aponaible for 
war cr.:l.mes oomnitted in the Julian March, auoh as the killing 
of people and the setti~ of houses on tire. 

Particulars of o.llosod crime ; 

In July, 1942, Carabinieri at Polo. arrested 21 nm suspected of 
belonging to t _he Partiso.ns. They had alreaey imprisoned 44 for the 
same reason, bringing tho total to 65. 

2. On July 4th 1942, Carabiniere at -::,ola, 1n a report stated that 
they had discovered in t be Julian March a large Yugoslav organisation 
attached to the Partisan movement and had a?Tested 9 men and imprisoned 
them with 35 others previously arrested tor the same reason. 

• 

3. ()1 July 7th 1942, Carabinieri surrounded the house of Jakob BRAJ.AN 
and as they received no reply to · their sumnons, openod fire on the people 
inside. Two students from lagreb were wounded and arrested as well 
as two other men. The Politioal Cbnmisso.r from Mo.ttuglio (Fiume) 
ordered the house to be burned down as a reprisal. Thia is stated in an 
Italian offioilll. report dated July 9th, 1942. 

4. On July 15 1942, an Italian military lorry was attaokfld by 
Partisans, four Italian soldiers being killed and eleven wounded. On 
July 19th, on tho orders of the o. c. XXIII Arrey Corps, 18 year old 
JOSIP VRH was shot at the back of the °Y.i.lla del Nevoao (Smeznik) near 
Fiume "because ho confessed that he. belonged to the above-named 
'Partisans'." Accordin3 to the official Italian report VRH was shot 
without trial. 

5. On July 18th 1942, near the hill of Sigkleno ( Susak), Italian 
soldiers, during a mopping up action, attacked Partisans and captured 
three \71.thout losst> themselves. They shot all three prisoners without 
trial. 

6. On July 19th 1942, on the orders of tl:o o.c. "NOVARA" Infantry 
Division, soldiers c£ the 153 Infantry Regiment, near Fiume (oomnune 
Fontana del Conte) set fire to the house of a woman, Antonia LOGAR, 
who was arrested on suspicion of' favouring the Partisans. Th~ o.c. 0 
153 Infantry Regiment is responsible for this orime cODlllittcd by his 
troops. 

7. On August 2nd 1942, soldiers of 2.55 I nfant:ry Regiment, near the 
village of Senozece ~near Trieste) opened fire with their r:l.flos and 
thre., hand grenades at Josip INCANO, a peasant, and Josip PANGARA, 
mobilized by the 59 Legione CCNN > and killed them as thoy had not 
halted at onoo when challenged. They were out w:L thout passeo during 
the curto1r. Tho o.c. 255 Infantry Regiloont is responsible for this 
cri.Jm. 

On the sa100 day an Itali an military patrol at the village of 
Krusevje (near Trieste) cnUBht Simoni METODI, a painter, without o. 
pass in the curfew zone. On their way to the barracks bo "tried to 
escape" and was shot dead by the Italians. 

On the same night they killed Alojz BRALJA in tho villago of 
3trano and gravely woundec) J osip SEVERIN in the village of Veliko Brdo 
for tho 9nme reason. 

8. General Alberto.FERRERO in his letter of December 10, 1942, said 
tha t during a nx,pping up acti on, two anood rebols woro captured, and 
ono of thorn was killed as they all gad he tried to escnpe. 

Particulars of Bridenco in Support: 

Tho above particulars wore to.ken from official Itnlic.n documents 
captured by the Yugoslav Army. 
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.CJ.': N0. •0,32_, 

' · 

Yugos l o.v Chnrg r o.ga.i nJ t I .;o.1::.- n W .... r Crimi na l ::::. CUA No. R/It/204, 

No.me of o.ccused 1 is runk L n d .Y.12!h 
or off icia l por::~ n~ . 

1. Migna.ni, from Ferrara , nbout M y o.rs old, Major of tho 
Fo.scis t lilitin ut Polo. . (F.3765). 

2. Ita l i an Fascist Garrison a t POLA. 

Date and place of conunL,sion of allege d crime ; 

On the ni ght 8/9 January , 1944, in t he village of BOKARDICA, 

Number and descr i E_~ion of c r i me in w .r cY-ime s __ l is~: 

1. Murder and \ias s acres , Sys t ematic Terrorism . 
I I. Torture of Civilian3 . 

VIII . 
XIII . 

I nt 1 n,.1em; of Civilians U.'1der I nhuman Conditions. 
Pi llage . XVIII . /anton Devas tati on and 

D~ • truc,-t-:.on of P.coper t y. 

Violat i on of 1 · ticle s J+, .J , 23( o:, (c), (g ) , 46 and 47 of the 
Hagu u 0 .J.at i ons, 1907 ) · d Articl e .3, pa.ra . 3, of the 
L aw concern.rn~ Crime s aga·i.ns t the P o:ole and the Sto.te. 

Short Sta t ement of Fa.ct : 

On the night of J . :'.IUd 8/9 , l9l :J} the Italian garrison at 
POLA, un e:r ·~he command of 1, .:i. j or , .::GN..n.NI , toge t her with 
the Ger man g ~ison , pillag d and se t fir to houses in 
the village of OOKA DIC.A, murd.En: d and deporte d people . 

l: - - • . -" r 
t. ' ~ '-'" - • • • • t .. 

Particulars of ] le e l C· .: me ; 

On the night 01 JW1uu:c:r /9 , 19i.:..t1- , urmt: (! I t 1 · an and German 
troops from the gar 1~011.:, at POLA en t e r ed tho village of BOKARDICA 
( i n I s tria ) and , vi'.-thout any provocation f r om the inho.bi t an ts or 
f rom part isan unit ·.-/ i0h v,r:; r e i n tht ne i ghbou ho.)d , t ook people 
out of t he i r hou s s anc assembl ed t hem in ~ou s u.~der strong guD.l'd. 
Those v,ho did no t cXt cute -the i r orders were kill d on the spot or 
t hrovm alive in to t h , burning house s . They t o~ ·ured and killed 
many pe ople i n the p~ - e nce of the i r r e l a tive s . Piljan FOSKA had 
to witness the tort ur·..J and death of h r two gr ands ons . The Italians 
and Germans looted and e t f i r e t o houoe s , k-Ll:.ing 3.3 peop l e be tween 
the ag s of 16 and 70. 0 h· rs w r t aken i n l or r i e s t o POLA 
whence they we r e sent t concenir tion Cnmps in Germany. They 
t hrev, out of a fa t moving lon·y and kill c1 men becaus e he was too 
old and unable to wor k . 

MIGNANI l ed the I t ali 
a troci t ies . 

troops · d tool· part in the above -mentioned 

p t iculc.rs of Evi _g~ i_n_ e,u >pprt_: 

Above purt icubr · W(:; l' g i ve n t o ·! .c Y osl:..v 3 otr; Commission 
by r liable \\ · t m, s s !; :mrl ·; fob.ms . 
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' Cru58 No 1 4013. 

'tugo«lav Charges against Italian War Criminals. Case No. R/It/206, 

Names ot aooused1 their rank or Wlit, 
or offlolai position. 

Date 

1. Aldo PEmOTTI, Tenente, Coamandante, Milizao Batt. 
Cost. IV. Compagnia, at PLAVE ANHOVO. P 4-322 

2. PINI, Sottotenente. p 4-3211 
3. Michele SABA, Sottotente. P 4-323 
4-. Karel BARDINI, Maresoiallo. P 4-324-
.5. Vincenzo OBLA. Maresoiallo. p 4-32.5 
6. VENTORUZZO, Vioe Brigadiere. P 4,326 
1. CAROSSI, Vice Brigadiere. P 4-327 
8. IXJ..tENICI, Caporale-maggiore F 4-328 
9. Federico BATl'ISTI, from PUI.JIERIA, Caporale-

maggiore. P 4-329 
10. Giorgio MARIOTTI, milito. , 4-.no 
_u. PLOS, Milite. P 4-331 
12. CAMPASSI, Milite, P 4-332 
13. SCOLARI, Milite. P 4-33} 
J.4.. SECQII, Milite. p 4-334-
15. CASAGRANIE, .Milite• P 4-33.5 
16. FERRARI, Milite. P 4,336 
17. CESARINO CAIER:, Milite. F 4-337 

and place of comnission of allesed or~: 

On February 13 and 23, 194-5, at PLAVE-ANHOVO ( in Venezia 
Giulia, Zone "B"J• 

Number and description of crime in war crimes list: 

II. Putting Hostages to Death. 

References to relevant provisions of national laws 

Violation of Articles 4-6 and 50 of the Hague Regulations, 1907, 
and Article 3, para. 3, of the Law concerning Crimea against 
the People and the State, 1945. 

Short Statement of Facts: 

l. On the orders of PEDROTTI nine hostages were shot on 
Pe bruary 13, 194-5, on the road between AHHOVO .and 
LOZICE. 

2. On February 22, 194-5, three women were arrested by the 
Fascists and the next d.a_y shot by the Italian gan1.aon 
on the road between ANHOVO and KANAL, on the excuse 
that they attempted to escape. 

PEDROTTI gave the order tor the exoutions which were 
carried out by PINI, SA.Bl, BARDIN! and others ot 
the above-mentioned aocuaed who all partioapted 
in the execution of the hostages. MARIO'rl'I was 
especially brutal on this occasion •. 

Particulars of Ev_idence in Sumrt: 

The above-mentioned particulars were given to the Yugoslav State 
Comnission by reliable witnesses. 

,. 

~ 
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Case No. 4;034:. 

Yugoalav Charges against Italian Viar Criminals Case No. R/It/207. 

Name of accused, his rank and unit, 
or official :P2siti~n: 

1. 

2. 

TURCHET, about 30 years old, Sergente Maggiore, 
garrisoned at LUroGLA.V in Iatria. 

Italian Fascist garrison and a Gennan garrison 
at LUPOOLAV. . 

· 1talian Fascist garrison at the so-called 
"Red House" nenr the village of BIGUDAC. 

Date and place of corrmission of alleged crime:· 

In 1943 and 1944, at the village of BBGUDAC in Istria. 

Number and description of crime in war crimes list: 

1. Murder and Massacres, Systematic Terrorism. 
XIII. Pillage • 

References to relevant provisions of national law. 

(F J76J) 

(F 3761) 

(F 3762) 

Violation of Articles 23(b), (c), 46 and 47 of the Hague 
Regulations, 1907, and the Article 3, para. 3, of the 
Law concerning Crimes against the People and the State. 

Short Statement of Facts: 

Italian Fascist and German garrisons at LUroGLAVA murdered 
people and pillaged the village of BIGUDA.C. 

Particulars of Alleged Crime: 

Soldiers of the Italian Fascist and German garrisons at 
WP(X;.LA.VA coumitted the following crimes in the village of 
BBGUDAC: 

1. On December 17, 1943, they surrounded the village, assembled 
all the males found there, 45 in nwnber, and imprisoned them. 
They were then deported to Germany for internment. 

2. On Murch 5, 1944, Gennans and Italians carried out a 
mopping-up action in the same :village. They shot four people 
on the spot, arres t ed o. dozen and took them to LUPOOLAVA. One 

. was hangt:d and the others released three days later. They also 
pillaged the village·. 

3. Peonle from Istria, and especially captured partisans, wer~ 
tortured by the Italian Fascist garrison at the "Red House" near 
the village of BRGUDAC. On April 13th, 1944, two partisans 
were captured in th,:; fores t and tak n to the "R~d House" where they 
stripped and tortured to death. Their heads, accordirig to witnesses, 
were t erribly mutilat ed by torture. The Fascists r efused to o.llow 
the corpses tQ be to.ken to the cemc tary by the village priest in 
order to cQVcr up their crime. 

4. l)lring Easter of 1944 they hanged four men in the village of 
BRUGDAC and on this occasion 11URCHET took a leading part in the crime. 

5. On June 6, 1944, fighting took place between partisans and the 
garrison of LUPOOLAVA in which the Italians and G rmans were beaten. 
As u reprisal they entered th village of BIGUDAC the following day, 
firing in all directions. They pill g d th village , st houses on 
fire and killed suet n people, 8 children, 5 woiren and three old 
men, one of them 98 years old and anoth r 89. They were killed 
while having dinn r. The G rmnns and ItoJ.ians stood in front of 
the house o.nd called on tho people to come out, . promising them sllfety. 
When the women with their children appeared they turned mo.chine-guns 
on them o.nd threw bombo. 
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6. In August:- 19i.4, a Gcmnan patrol killed 'Ghree people in the 
same vW.oge. 

fartioulars of Evidence in SUpport 1 

The Yugoslav State Commission holds the statements ot reliable 
witnesses. 

• 

t • 
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Case No. 4,035 • 
.. 

Yug_os~v Charges .. aga.i.nst Ito.lien Wnr Criminnls Case No. R/It/212. 

NllJDes ot acousedJ their rank nnd unit, 
or official position: 

1. 

5. 

6. 
1. 
a. 
9. 

10. 

Emilio ZULIANNI, Colonello, Comandante del VIII Regg. 
"Tagliomento" n.t Udine. (F 4J,82) 

Gianfrnnco REA, from UDINE, tenente, Conmandnnte 
of the Itnlian Garrison at Dorenberg (F 4183) 

Olinto SPOLERO, from Cwnpiglio Fo.edis (Udine) . 
Marescinllo. (F 4181) 

Alvnris ANTONIOLLI, :f'rom PORDENONE, Via Revedole 
51, Capornlc maggiore. (F 4184) 

Ruffoel ROSETTI, f':rom UDINE, Via Cesnre 
Battisti 9, Co.porn.le iroggiore. 

~ttilio CECCHINI, from Tolmezzo, sergente. 
Cesare MOLiaRO, from UDINE, Stradella, Sergente. 
Gino TULIO, from POSTUML~, sergonte. 
Arcilio MERLINI, from Art'egno. - Udine, Via 

Sotto Castello 129, alpino. 
Evelino D~, from Treviso, alpino. 

IF 4185l F U88 
F 4190 
F U82 

(F 4189) 
(F U~J) 

Date and place of co!ll'aission of alleged crime: 

From the end of 1943 to April 1945 at OORENBERG and neighbouring 
villages. (Zone B of the Julian March). 

Number and description of crime in war crimes list: 

I. Murder and Massacres; Systematic Terrorism. 
III. Torture of Civilians. 
VII. Deportation of Civilians • . 
XIII. Pillage. 
XVIII. Wanton Devastation and Destruction of Property. 

References to relevant provisions of national law: 

Violation of Articles 23 (b), (c), (g), 42, 46 and 47 of the 
Hague Regulations, 1907, and Article 3, para. 3, of the 
Law concerning Crimes against the People ~d the State. 

Slort Statement of Facts: 

After the Italian capitulation in 1943, the TAG-LI.AliENTO VIII 
Alpi 1e Regiment, of the Fascist Republican Army, was 
stationed at UDINE, under the comuand of Colonel Emilio 
ZULD NNI. . 

The 2nd battalion, compo3ed of two companies, was garrisoned at 
OORENBERG under the cormnand of Tenente REA. This garrison 
was the most dr o.ded of all by the Slovene Population of this 
region. Maresoiallo SPOIBRO ho.d a special unit called by 
the pgople "Banda Spolero" of "death unit.," SPOLERO ana ':tls 
unit went thro h the country t rrorising the population, 
a.ITesting, torturing and nrurdering people, 

Partlculars of Alleged Crime : 

1. On May 29, 1944, Spolero with his band stopped in a car on the 
road through PRVI..CIN.h and , for no apparent reason, shot o. man who was 
worki ng in his field. 

2. On June 27, 1944, th same aoldi~rs nrr csted a peasant at 
QSEVLJEK and transf rred him to GORIZIA . He has not been heard of 
sine • 

" J. On July 4, 1944, u patrol 1 d by Spol ro shot a man throu,eh 
the wi ndo i of his houo t GRAD I 'CE. 
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It-. On July 16, 1944, they arrested a mM on the road between 
FRVACINA and GRADISCE and imprisoned hJJn at GORICA. (OORIZIA), 

S. On August 16, 1944, they arrested a woman. on the road 
between BORNBERG .and GORICA Md another at :ERV.A.CINA. They 
were imprisoned at GORICA and then deported to forced labour in 
Germany. Their fate is unknown aa they never returned to 
their homes. 

6. On Septemberll6, 1944, near KOZJAK, the Italians met a 
peasant on hia we:y home. They·robbed him and took him along 
with them. The next da_y his boczy was found near DORNBERG. 
He had been shot. 

7. On September 30, 1944, at PRVACINA, SFOIERO'S band shot 
a woman of 69 through the window. She succombed to her 110unds 
on October 22. 

a. On December :t-6, 1944, SPOLF~O and his band pillaged 
PRV ACINA tiring in all directions and wounding a man in the eye 
as a result of which he lost his eye. 

9, On December 31, 1944, SFOLERO'S patrol shot and killed a 
woman at ?RVACINA. 

10. On January z, 1945, SPOLERO with his patrol arrested a 
man and sent him to prison at GORICA. He was interned in Germany. 

11. Ort January 7, 1945, on SFOIERO*S orders, a woman was 
arrosted at RAVNE, transferred to GORICA and then deported to 
Germany• ~he has not been hoard of since. 

12. On January 29, 194-5, a woman was arrested and sent to a 
concentration_ Camp im Gei,nany~ She has not been heard of since. 

13. On February 10• 1945, SPOIERO with his band arrived in 
.PRV.ACINA to pillage. , People his in their homes. SPOLERO entered 
a house where he shot a girl who was peacefully knitting, 

14. On February 11, 194.J., SPOLERO arrested a man at .PRVACINA 
and imprisoned him at OORENBERG where he was beaten and tortured. 
MERLINI was particularly brutal in beating and torturing this man 
whom he beat on the head with a rifle butt, 

MERLINI, DIANA, TULION, MOLA.RO, CECCHINI, ROSETTI ·. 
and ANTONIOLLI were members of SFOLERO'S band and participated in 
the crimes described abovts, 

J 

1 
ZULIANNI is responsible for the above crimes as he was 

coDID8.lldant of these units, and REA as colllD8J'lder of the 2nd battalion 
,which terrorised the Slovene population of this region, is equally 
reoponsible. · 

Particulars of Evidence in Support: 

Above particulars were given to the Yugoslav State COIIIDission by 
victims and reli ble witnesses from .OORENBERG and the surrounding villages, 

August 30, 1946. 
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Case No. 4036. 

Name of accused, hia rank and~, 
or official position: 

FABIANI, 30 - 3.5 years old, from KOP.tt.R, ter.ente fanteria, 
Garrison commandant at VALLE (Bale ). (F 12072) 

Date and place of conmission of alleged orin~ , 

On August 25, 1943 and. in November, 1943, at the village of 
!<™ED, Istria (Zone B). 

Number and description of crime in war crimes lists 

VII Deportation of Civiliano. 
Illegal BITest. 

References to r elevant provisions of national law, 

Violation of Article 42 of the Hague Regulations, 1907, and 
Article 3, para.3, of the Law concerning Crimes against 
the peopl e and the State, 1045. 

Short Statement of Facts: 

FABIANI used to terrorise peaceful people at VALLE. On 
august 25, 1943, he entered the village of KRMED with his soldiers 
and Carabiiori . where twelve people , for no reason, were a?Tested 
"n his orders, mostly old men and women. They were taken to the 
barracks "KJ\STEL 11 nnd detained for three days without food or water. 
They were then transferred to the prison nt ROVINJ in order to be 
sent eventually, to the concentration camp. Two weeks later they 
were fr ed by partisans in an armed upr i sing at !stria. 

In November, 1943, W1lmown carabinieri from VALLE arrested two 
peaceful peasants at KRMED. They were taken to prison at ROVINJ 
and then passed through POLA to forced labour in Germany• They have 
not bc~n heard of since . 

Particulars of Evid~nce in Support: 

Above particulars wer e givc:n by the witness Bernard JURKO from 
KRMED to the Yugoslav Stat e Commission. 

·--..... 
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Case No. ,.037. 

Yugoslav Charges against Italian War Criminals Case No. R/It/214-. 

Names of acouaod1 their rank and· unit, 
or official positiona 

1. A. BERGONZI, Generale di Corpo .d'Armate., Comandante 
della i>ifcsa Territorialc di UDINE. (F 1181+) -

Ferrucio ZICChVO~ General.a di Divisionc, Comandante 
Interinale della Difesa Te?Titoriale di UDINE. (F 118.5) 

Umberto PABRONI, Colonnello, Capo Ufficio S.N. 
Difesa Territorialo di UDINE. (P 1186) 

Date and place of corllllission of alleged crimes 

In 1942 at UDIN8 and GORIZIA in the Julian Ma.rob. 

Number Md description of crime in war crimes lists 

1. 
:&I. 
VII. 
~II. 
XIII. 
XVIII. 

:.iurder and lafasso.cres: Systematic TeJToriam. 
.Putting Hostages to Death. 

Deportation of Civilians. 
I nternment of Civilians under Inhwnan Conditio.na. · 

Pillage. 
Wanton Devastation and Destruction of Property. 

Refernces to r el evant provisions of national law: 

Violation of Articles 4-, 5, 23 (b), (c), (g), 4.2, 46 and -50 
of Hague Regulations, 1907, run Article 13 of the '!\Jgoslav 
Military Courts Act, 1944-. ' 

Short Statement of Pacts, 

The above-nawed war criminals l ed operatio.na against Croat and 
Slov ne partisans, who were Italian subjects, ordered 
clearing-up operations ( "raa trellamenta") during which 
men wero killed, their housEls burned down and the,. 
inhabitants sent to conoentration camps. 

Particulars of Alleged Crimes 

1. General A. BERG-ONZI, ~ Conmand.Mt of Territorial Defence at 
UDINE, l ead operations c'.l.80.inst Partisans, who were Italian subjects 
of Slovene and Croat nationality, living in the Italian frontier 
areo. before April 6, 194-1. He gave orders for numerous "rastrellamenta" 
(cleari ng-up operations during which houses wer ~ burned down, ID£U1Y 
inhabitants killed and hundreds of people taken to concentration 
camps. He propooed to put into force in the Julian March the moasures 
used against the National Liberation liovement in Slovenia (Province 
of Ljubljana), i.e., shooting of hosto.ges and P.O.W'a., setting 
houses and villages on fire , mass deporto.tion of the inhabitants 
to concentration camps, limitation of human fre ~dom and administrative 
measuroa o.gainst non-Italian people living in Italy. 

He conmitted the crimes of murder and mass deportation, 
instigated the shooting of hostages and P.O.W's., and pillaged and 
set village3 on fire. 

2. Ferrucio ZICCAVO, a.a t emporary Commonder of the TG?Titoricu 
Defence at UDINE in 1942, comnitt d the some crimes ns BErooNZI. 

3. Colonel Umberto FABRONI was Director~cneral of the G.H.Q. of 
the Terri tori l Def once :ll' UDINE and oollaboro.ted vii th General 

BERCONZI in the crimes oonmi.tted by him. Ho signed the docwnents 
Nos. 6 to 11 enumerated below which contain the evidence given in 

this chnrge. 
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The following are some of the official docwnents written by the 
Comunclo della Difesa Terri tori:.uo and sent to Supreme .AnI\Y HQ: 

1. In his report No. 54-9 of July 20, 1942, BERGONZI informed the 
Supren~ General Staff of the formation of a Partisan group by the 
native population and proposed applying to the frontier area the 
regulntions in force in the Ljubljana Province. 

2. Report of the Como.ndo della Difcan Territorinle Prot. No. 712 
of July 27, 1942, General BEOOONZI stated that on July 22 during a 
clearing-up notion, a PortisM named Herman FlJRLAN from GOZZE DI 
VIPACCO, wo.s orrcsted. During his interro~o.tion Herman "attempted 
to esca.pe. The CC. RR. (Carabinieri Reali) fired sev ral rifle shots 
at the fugitivo and killed him." 

3. In report No. 1222 of august 17, 1942, tho Como.ndo della Difeaa 
Territorinlc informed H.Q. that the Portisan units were composed 
mostly of nntive Yugoslav elements, which hid o.nns, disseminated 
propaganda and caxTied out nets of sabotage. Ho recomnended the 
extension of the curfew, the removal of Yugos2.av workers from mine a 
and factories, the closing-down of inns, control of the distribution 
of food which should be concentrated in the principal centres, and 
the evacuation of Yugoslavs living in isolated groups ct houses. 

4-. In his report No. 14-02 of August 24-, 1942, General BEROONZI 
informed H.Q. that SASA, a Partisan chief, had been killed but gave 
no particulars. He went on to say that the local people were 
organised in units by chiefs from the other side of the frontier 
and that intense anti-Italian and pro-Yugoslav propaganda was being 
disseminated in the Province ot GORICA (GORIZIA) by the· Partisans. 
He therefore thought it necessary to extend :t;)ie curfew to all the 
regions of GORICA inhabited by Yugoslav to· close all inns, evacuate 
isolated houses or groups of houses difficult to control which 
could be used by Partisans as meeting places and for passing on 
information and supplies. 

5. General BERG-ONZI stated in his report No. 1561 of August 31, 
1942, that Partisan units were composed of local native elements 
who, a1'ter carrying out the orders of their .chiefs, returned to their 
in the guise of peaceful fanners. He proposed to organise anti­
Partisan units by the P.N.F. (P4U"tito Nazionale Fascisto). 

6. Repo~t No. 3832 of November 17, 1942, stated that the Partisans 
acted in agreement with the local native population, supplying them 
with clothes, 8Dl1Wlition, medicines, etc., and that the attitude of 
the population of the Valle of VIPORA was particularly hostile to 
the Italians. He suggested different measures against •the popula~ion. 
He reported that on November 12, 1942, during a clearing-up operation, 
three partisans (rebels) were killed, one a woman, and a wounded 
Partisan arrested. 

7. In r (;port No. 3985 of November 23, 1942, General BEBGONZI 
informed H.Q. that the native Yugoslav population gave refuge and 
hospitality to the Partisans and that women's societies were formed 
with the object of collecting food and clothing for Partisans and that 
the Italian military and political authorities had r eacted very 
energetically to thcs acts. 

8. Report No. 424-6 of December 2, 1942, informed H.Q. that numerous 
clearing-up operations were carried out, especially in the neighbour­
hood of GORI Ch ( GORI ZIA ) , TOI.at rno and ImIA • 

9. Report No. 4534- of December 10, 1942, informed H.Q. that 
Partisans had developed intense propago.rda. They organised units, 
especially among the villagers, who appeared peaceful, wt were 
the more dangerous as they were armed and organised. 
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10. Report No. 4897 of December 29, 191+2, infonood H.Q. that the 
number of young people joining the Partisans had increased. 

ll. Report No. 5146 of December 29, 191+2, signed by Colonel 
FA.BRON!, infonood H.Q. that the Partisan movement was -extending 1 

as a increasing number of young Yugoslavs were joining the 
movement. 

12. In a report dated July 21, 1942, H.Q, were informed that 
during fighting in a sector of VIPAVAHANOS, seven Partisans were 
killed and thoir homes set on fire. 

13. A telegram No. 54/5 of December 31, 191+2, stated that a 
mortar company of the Veneto Division searched the home of a 
family called ZI$'.iONI at Villa Montevecohio, arrested youths and 
killed an unknown young man who had shouted for comrunism and the 
treed.om of Sloyenia. 

14. A report signed by POLITO to H.Q. stated that between September 
10 and 15, seven youths from tho villae;e of Glu\NOVO { in GORIZIA) · · 
joiood the Partisans and that in revenge the "Squadristi" from 
PODBRDO (PIEDICOLIE) on September 15, 1942, set two houses on fire 
in the village of CORITENZA in the ea.me locality. 

15. Report No • .3853 of September 2, 1942, sigood by s. POLITO, 
stated 

(i) that early on the morning of September28, 1942, Italian 
troops arrested 34 relatives of the 1923 class of men, who had left 
their homes to join the Partisans in the Comrame of SAMBASSO 
(GORIZ;rA). 

On Sept mber 29, 1942, the same troops arrested in the 
Cormune of RANZIANO (G ORIZIA) 33 relatives of young people (1923 
Class) v.ho had joined the Partisans. 

All these people, 67 in all, were arrested in order to 
be sent to concentration camps as a r eprisal. 

(ii) About 6 a.m. on October l, 191+2, in the Comnune of 
Montespino (Gorizia), while Italian soldiers were arresting relatives 
of young men of the 1923 Class who had joined the Partisans, an 
armed Partisan, ZISMONDO, with two others, fired several revolver 
shots at an Italian Carabinieri patrol and then escaped into a 
forest. The Italians, in revenge, arrested ZISMONDO's parents. 

16. Report No. 3894 of October 4, 1942, signed by s. POLITO, 
, informed H .Q, that Italian troops from S, PIETRO (GORIZIA) had 
arrested, with the purpose o-f; interning them in a concentration 
camp, 17 relatives of sorne youths of the 1923 Class who had 
recently joined th€: Partisan brigades. 

17. Report No. 5164 of December ll, 1942, informed H.Q. that 
on December 5, 1942, 16 relatives of young people who had joined 
Partisan arn~d 'wrl.ts had been interned in. a concentration camp. 

18. Report No. 5296 of December 18, 1942, signed by o. BARREL, 
infonncd H.Q, that o.bout 50 people v,,ere arrested in the zone of 
PIEDICOLIE suspected of favouring the Partisans. 

II. 

1. In his report ("tt. l cscritto") No. io30 of August 9, 1942, 
General ZICCAVO infonned H.Q. that two men responsible for the 
killing of Mar sciallo dci CC. RR. ORRONE, Uatia di Aidussina 
(Gorizin), were idontifi d and killed while attempting to escape.' 

' 
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Report No. 3299 of September 2, 1942, signed by O. BARREL, 
Vice-Inspettore G~ncro.J.o, gave further details of the above, 
As a reprisal the Italian military authorities set fire to all 
habitations in Ustin, consisting of 81 buildings. 300 people, 
women nnd children, were left without homes. They were put into 
houses in the neighbourhood and all the men were imprisoned at 
GORIZIA while awniting transporto.tion to the concentration COL1p 
o.t POOGIO TEZZAlliATA. 

2. In his report No. 1067 of August 10, 1942, General ZICCaVO 
proposed to Supreme H.Q. that ho should apply to the frontier nren 
the measures in force in .the province of Ljubljana, 1.e., shooting 
of hostnges nnd P.O.W's, mass trials of people D.nd P.O.W's, 
muss internment, pillnge Md arson. 

Particulars of Evidence in Support: 

Particulars nnd evidence of these crir.les were found in 
Ito.lian official military doCWJents captured by the Yugoslav ArlrW• 



-

Secret. III/57. 

26th September, 194-6. 

UNITED NATIONS WAR CR:WES ca&MISSION 

COdMITTEE III 

ITALIAN CRntES AGAINST HUMANITY 

MEMORANWM 

WITH REGARD TO CRIMES PERPETRATED AGAINST YUGOSLAVS 
OF ITALIAN CITIZENSHIP m THE JULIAN 

MARCH AND !STRIA 

Presented in the Meeting of Conmittee III 
on 25th September, 1946. 

By Dr. R. Zivkovic. 

l. The Yugoslav Delegation has sul:mitted to the United 
Nations War Crimes Comnission a humber ot charges dealing 
with very serious crimes conmitted during the last war (1939-
1945) by officials of the Italian Government and/or by members 
of the Italian armed forces against members of the Yugoslav 
Arn\Y of National Liberation and of the Yugoslav Partisan Units, 
as well as against members of their families. 

In all these cases the victims were Yugoslavs by 
birth and race who lived in the provinces known as the Julian 
March and Istria, and were Italian subjects. 

In dealing with these cases one should take into 
account that there were two 1i3tl>es or groups of victims, 

l) Those who belonged to the ranks of the Yugoslav 
fighting units; 

2) The civilian population, the great majority of 
whom had their relatives in Group l. 

2. The culpability of the Italians concerned in the 
crimes they perpetrated against both these groups of victims 
is fully covered by the relevant Articles of th IVth Hague 
Convention, by Article 6 of the Char .;er of the International 
Military Tribunal. and by the terms of reference of the United 
Nations War Crimes ColIIIlission, especially in connection with 
the Resolution adopted by the United Nations War Crimes 
Oonmission at its 93rd Meeting held on 30th January 194-6 (see 
M. 93. p.4.). 

3. In connexion with some of the Yugoslav charges 
presented in this respect (No. 1323 and No.1339) I alread_y 
had the opportunity of expressing views and demonstrating that 
the Italian citizenshi p of the victims was irrelevant from 
the legal point of view, namely that it could not affect the 
listing of the culprits by the United Nations War Crimes C~mnission 
(see Document I/30, PP• 4 - 11, particularly pp. 8 - 11, 
para. 4 - 6). 

4. From the recog ni tion of this point it follows that 
crimes perpetrated agai nst tht: civilian populntion ot 
Yugoslav race r epresent crimes against humanity, as defined in 
Art. 6 (c) of the Charter of the International Military 
Tribunal. 
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