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Denog1y aa a IN Qr!ra 

Subsequent to the int'ormation oonta1ne4 in Doo.III/6', JIIIIDben ot 
Ocanlttee III are hereby inf'o~a that Oomld.ttee I, in la •ets.ns held 
on ]4.tb Noved>er 194-6, (Minutes No.81), tOl'lllllatea lt1 a.oiaion ot ~ · 
November 1946 (llimtea No.SO), to refer tho question 1betber aenounoing 
~• a war~• to Ocmalttee III, to read as follow: 

" In conneot:lon Id. th these and similar oases it was also c1eoi4ed to 
refer to Oommlttde III tor its opinion the general cp111tion as to what 
extent and tor what reason, aenunoia.tion as detinad in Oceohoslovak Law 
ahould be regarcle4 as a war crime :ln International IAw. • 

The decision arose in connection wl.th the Ozoohoalovak Oharge No. 
4210 aoouaina a certain Leopold lCl:lma of oanpliolty in deportation, 
punishable un<ler Sections 93 ana 9S ot the OHohoalovak Penal . Oo4e anc1 
Section 7 ot -tho Oseohoalovak Retribution Jot. 

ibe atatemnt ot tacts oonto.ined 1n the oha.rgo No.4210, is as 
tollawaz 

" Tho aooused -served as an int'ormr at tho Gestapo in Brno. JJe 
denounced several Czech oi tizen1 to the · ~stapo and oauaed their arrest 
and deportation to ooooentratitm oanps. 

In tho aut\D:11 of 1939 he donounoed tho Czech citizen DCST.AL tran . 
Brno to the Ge,sto.po, Tho Gesto.po arrested and tortured him. 

Ho denounoed the School Headmster ZOUBIK, in Brno to the Gestapo. 
ZOtJBEK was arrested by the Gestapo and d i&J in prison. The aem wns 
the case ot the Czech Oitizon .llllrin BOOSKOVA. " 
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UNITED NATIOm WAR ORIMES CCMMISSION
1 

OOMMITiffl III. 

Nothorlands gapo No, 4262 1 

reforrod to O:a:dttoo III by Oall:J.1.ttoe I
1 

I. The Netherlands National Office subJ:d.tted to the United Nations 
War Crmos Camsoion on 8th Nover.abor 1946, a oharge against Wilhelm 
Brllrner, Homann Schuler and o. certain Blelcr.nn, (No.4262). 

A oopy r£ this oho.rge is o.ppondod to this paper. 

II. Ocnuttee I deoidod in its meting held on ]4th Noveni>er 1946, 
(Minutes No.Bl), t_o list the o.ocused N0 .2 (Schuler) far pillogo. 
The oases of tho nooused Nos. l Md 3 (Brttwr and Blela.lan) were 
adjourned and reforred to Cor.un.tttee m for its opinion in 
connection with other siJ:'d.lar Netherlarxls co.sea oow under considera­
tion by that Oatnittee. In addition, the Netherlands No.tionnl. 
Office wns asked to subr.d t n copy of the order issued by the first 
accused, (B~r). 

III. The otoor, similar Nethorlnnds cases, referred to in tho 
decision of Cacmltteo I ore the four co.sos amoxed to Doo.III/68 • 

• 
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.l5l~ix to Doo~III/7h, 

UNI T:...u NA'l'ION::, VIAR ORI ;1 :c:~ co 1· ·ri ISf:iION 

NE'rHERLAN.00 OJWtGES AGAINST Gm}.i:AN fAR CRDCCNAI.S 

Charge No. 383 (2-11-1946) 

For the use of the ~ecretariat, _.. ·-· .. •·· •. __ ...,_ ----. ··•·· ..... 
Regi,ster@d Number, 

--- - . -- -. ---. . . . .. 

Name ot aoolWed, hi s 
rank. and unit, or 
official position. 
(N~t to be translated) 

Date •>f receipt in Secretariat, 

. . . .. . . . . ~ -·~ . . . . . . .. .. ., ___ . .. . --•·----
1. BRIMmuhWil;helm, employee ot ·'Onnia 

'l're andgesellsohatt, N. V, ", 
Amaterdam, Ohar ... ed by Reioha• · 
korm11iaaar with liquiuation of a 
J cwish oonoern. Bom 21 s ·i; Jwu, 
1895 at .7erningerodo, Germar\j, 
.lived 31 ~ophialaan, A'dam, 
·.ten·i; -~o ~rfurt, Germani, 2nd 
February 194,3. 

2. ~~, . .}~er~_!!, N. s. B, , employee 
.ot II Qnni a 'l'reuhandgeaollaohatt, 
l'i, v. 11 (.!Jismiseed ~or enbezzlement). 
Replaced Brluler. Born 27·iih July 
1891 a·i: Leonberg, Germa~, lived · 
at 20 Gerard Brandstraat, AJDBter­
dap. .About 6th i:,81>tember 1944 
left with far.d.ly for Gennaf\Y• 

3• BLE".O.tAN, }lead ot ''omnia '.l'ruehand­
ga·;.;11aohatt, l{, V, 11 , Amaturdam­

Fled about 6th Septembor ;944. 

-- --..... .. ,. . . . ·~• - - ·· · · • . - .. ---- --- ··--. . . . . . - . . - ·-.. _ . .. . ------------ .... 
Place and date of 
00111Disaion of al­
leged · crime. 

Amsterdam, 
194-2 .. 1944. 

. . - ·. ~ - . ..... _ ..... . . ·-·· . ----- ..... . . ------ ----· -- -- -- . .. .... ·--. •·- ............... --.... ... -
Number and description 
of crime in war crimes 
list. 

References to rele­
vant provisionb of 
national law. 

No, XIII, Pillage, 
No. XIV~ eonfisoation ot property. 

Neth, :..•tmal Code, 
Art. J10, 47. 48, 

------------- -__ ___,.._ .... - ----·--- .. , ·- - - . . ·~ -· ··------

'.l'he accused were auocessivelp in charge of a Jevish t'inn, the liquid­
ation of whioh had been ordered by the Heiohaka:JDissar for the Oooupied 
N•therlands Territories. 

BRAUER threatened ·i;he ownor with the: Gestapo if he of fered aey oppo­
sition. He also made an employee give him two mont ha 1 salary paid to her in 
advanov, later ua ing J?rubuure to ma<e -her givo up a doownent showing her 
r ecognised claim ·i;o thta. .. 

S8HULER sold t he f i.rm\l property, deposited ·i;ho prooeods in on aooount 
undor a fahe na·,ne, and f ailtd to aocol.lllt to tho administration for the 
total sum. 

BLEKl,~, as head of "Onnio11 can be coni:; ider ed r esponsible tor his s\i>• 
ordinates' aoti ona, 

TRAN Sl,{:rt'l: EU BY ,, ,.,,,,.,,,.,,,•• . ••••• 
. ~ • 



Political Inv~atigation ~ervico , 
t oad Office, .Am1;; ·~t1rdam. 

Extract of thes t:l "tateii'lents has been 1 1ade in his °'m .-w,ordo by the Nether-­
la.neut Repreaebtative oil th:J United Na·tions Tar Crimes Oo,,unisdon. 

~TATEMENT ~----· . .. . .. . - · . . 
. submi ttod by "I(. l>raain,g, police officer 1st olasa, special oona·table ot 

the ..un&terilem 1nwiioipality, at i;aohed to the above :.,orvio@, in oonneotion 
with a charge at thett brought against varioub Gr;ruians. 

'tfi tnea5 H.J. Jolenberg, a German Jew nor, stateleH, living in 
Amsterdam, atato& that he waa tho Oiiner at a business called "Entli11 

'Eerate Nederlandbohe PigurOll en Lettar Induatrie), He had a partner, 
L,tdwig Kugler, nho was deported in Jwie 19~3 and diod in Bergen-Beluen 
on 10th February 19~5. 

In Ootobor 1942 "Entli" \1aa liquidatod by the 11 0mnia '.L'ruehand­
goaellaohaft, N'. v. ", by order ~ tbe Reiohskanraisaar for ·i;h13 Oooupied 

'Netherland.a Territories. (No oomp~nsation ha& been paid.) 

'ti. BRIMER appuared o ·i; ·,1i·tness' busineas saying he had ordars from 
~ho R -iohakamni_asar ·to liquidate it, He shOW'ed witnosa his authorisation, 

··· lie took the k:ey, ordored witnea11 to make 01.1t and hand over an inventory, 
fo~ad~ him to carry out BI\Y b1.1Sinesa tranaaotiona Wlder ·threat of having 
him arrested by the Gestapo should witness oppo~e hira, and finalJ3 torbado 
wi \nesa to enter the premises. BRJli,Q!R also ord"'red an t,allployee, llarie 
Woortman, to retum F,160, being 2 months' salary paid in advance. Thia 
he 1181aed. 

In 1943 BRJIMiiR woo replo,,.::d by the N, S.B, roan 3CHULER ot 11 0-,Vlia", 
SOHULm was later diamissed by "Onnia" for embezzlement and witnoss · 
was · told by a certain Koes that the tJui>ez~leiuoot wts partly in oonneo­
tion with 113ntlta. SCHULm wao said to have sold tl'Ml "'-n·tire stook and 1;o: 
have paid in the proceods to an aooowit wider a f al&e name and without 
any further dutailsJ and without having aoooAtted to the administration 
for the oomplete awn. 

mJQ,IAN toll0"8d :::;QHlJLER but appeared to have playttd a ·subord~nate 
·roh. Q 

After nnolle Dinadaa" (8th ~eptember 1944) wiilno&s found the above­
mentioned lQ:>es, a Dutohma.n, in charge. Koes told him the "Gentlemen" had 
taken all monies belonging to the bmsineas with the:m, Later·he said that 
the bank where tho money r.au de~osited was not pOi}'ing out any more, 

After the liber atioo witness found his shop had been converted into 
a private dwelling and that nothing v1ab l oft of his businoss, He estimates 
his total loas in monoy and ma·i;erial at F. 7180, -• 

\fi tnesa. M. \foortman oonf'irma the provio.1s stotemrmt in respect ot 
BRlbCm and also tho·~ she hod to r utum tho F.16o, tno months' salary, 
A deolaration wa~ made out and deposited vii.th tho ad.ministraticn saying 
that in tho event of the business being liqt.tl datod ·i;he F.160 was her 
propurty. She raeigntJa shortly afterwards, but when r..he took a oopy ot 
the declaration and aakod for har money BRAMBR demanded ·the farmer and 
on her refusal to hand it over, took it from her' under pros aure. 

Wi tno&s l'~oes stoto& ·that ho .worked for "Oclnia" and knov, BL:~JUN, 
a Gennan, who was head of it. The latter fled in Septembur 1944 at the 
tirae of "Dolle Dinedag''. 

Witness adds that all monMe from liquidated J awi!.ih conoema were 
deposited with ~ho "Bank voor Bedtlrlandsoho Arboid", Amsterdam, After 
"Dollo .uinadag" ( 5th !3optomber 1944) this bank stopped i t n payments and 
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Political Inv~&tigation ~ervioo, 
!- ood Office, Amu·~13rdam, 

Extract of these ... tate1;,ents has been 1ade in his °'·m .words by tho Nether­
land& Repreaebtative oft th.! United Na·tions /ar Crimea 0o,,unisuion, 

i3TATEMENT ___,..~-· . - ... . - .. . 
. submi ttod. by ·,1. Praeing, police officer 1 at class, special oons·table ot 

the .nJllSterJ.am 111wiioipality, at 'i;aohed to the above :.,orvioe, in oonneotion 
with a charge. at thatt brought against varioub Gtlrmans, 

·r11tn~a1:t H.J. Jolenberg, a German Jow now stateless, livir11 1n 
Amsterdam, atatoa that he was the C1t'lner at a business oalled "Entli" 
'Eerate Nederlandl.ohe Figurosa en Letter Industrie), He had a partner, 
L,idwig Kugler, vrho was ueported in Jwie 1943 and died in Bergen-Bel~en 
on 10th February 194-5, 

In October 1942 "Entli" nas liquidatod by the 11 0rmia •.rruehand­
gosellaohaft, H, V, 11 , by order r:£ the Reichskanraissar for ·iihd Occupied 

· Netherla1;1d» Torritoriles. (No ccinpunsation has. been paid,) 

'ti, BRIMER appuared a·~ ·,,itness' busineus saying he had orders from 
tho R<;ichakanmiasar ·to liquidate it, He showed '1-litneaa his authorisation, 

·· He took the key·, ordored witness to make 01.1t and hand over an inventory, 
torbad~ him to carry out any buainess tranaactiona under threat ot having 
him arrestoo. by the Gestapo should witness oppo~e hira, and finally torbade 
wi l;neaa to enter the premises, BRJt~ui.:R also ord13red an einployee, llaria 
Woortman, to return F.160, being 2 months' salary paid in advance. Thie 
he aei11ed. 

In 194-3 BRIMER wo::. replo,,cd by the N. S, B, man 3CiiULER ot 11 O,mia", 
SCHULER was later diamissed by "Onnia" for embezzlement and 'ilitnosa 
was · told by a certain Koes ~hat the tnnbez~lomont Wf.lS partly in oonneo­
tion with "Jnt'lia. SCHULm waa said to have sold tl~ cn·tire atook and tel 
have paid in , the prooeods to an aocowit wider a falae name am without 
any further details, and without having aooounted to the administration 
tor tho oomplete sum. 

• 

BEUN tollowd f:iOHULm but appeared to have played a ·subordinate _ 
·roh, . r · 

After 11Dolle Din&daa" (8th l::>eptember 194-4-) wiano&s found the above­
mentioned K))ea, a Dutohman, in charge, Koes told him the 11Gentlemena had 
taken all monies belonging to the basinesa with -th1:1n, Later· he soid that 
the bank where the money wa~ de~osited was not paying out o.ny more, 

~tter the libe1·ation witness found his shop had been converted into 
a private dwelling and that nothing via& loft ot his bl.lliinoss, He estimates 
his total loas in monoy and rna·terial at F. 7180, -• 

\fi tneaa. },{. Woortman oont'irms the previo.ts statenmnt in respect ot 
~, and also tha,~ 1:1he had ·to r ,.; tuni tho F, 16o, tvro months' salary, 
A declaration was made out and deposited vrith tho administration saying 
that in tho event ot the business btjing liquidatod ·i;he F, 16o was her 
property. She raeigntJ.d shortly afterwards, but when ~he took a oopy of 
the decloration and aakod for her money mw.mR demanded ·tho farmer and 
on hor refusal to hand it over, took it from hel"' under pressure. 

Witno&a Koes sta·to& -that he worked for "Omnia" and knovr BL:~JUN, 
a Gennan, ,,ho waa head of it, The lat tor fled in Septembor 194-4- at too 
tir.ie of II Dolle Dinedag''. 

Wl tness ad.us that all monMs from liquidated Jewilih conoems were 
deposi tod with ~ho "Bank voor Bedt:rlandsoho A.rbeid", Amsterdam, Attar 
"Dollo .uinsdag" ( 5th :Joptomber 1944) this bank stopped its payments and 
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v,aa transported to Germany, 

Stotemont drovm up Wldor oath ot offio~ at Amatord8JD, 5th l;ieptembor, 
'2946, 

a/ W, Prqaing, 

NOTES O!i_'!HE ~• 

The case is complete. 

No defence seems possible, 
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III/73. 
22nd November,1946, 

UNITED NATIONS WAR CRIMES C~SSION. 

COOO:TTEE III. 

Yugoslav-Italian ohorgea of Cruoos against Humanity 

ref erred to Comni ttee llI by Comni ttee .!:. 

Report by Corrmittee III, (Second Dry',th, 

Committee I has been examining a considorable number of charges 
brought by the Yugoslav No.tional Office agains·t certain Italian 
nntionals. These ohnrges include ChnrReS Nos. 1323, 1462, 3296, 
4031, 4032, 4033, 4034, 4035, 4036 and 4037. Of these charges, the 
Charges Nos. 1462 , and 4037 de 1 with the saroo facts. 

Tho charges roontioood wore referred to Cornm!.ttee III by COJll'llittee 
I, the tenns of r f'erence being that Comm.Ltteo I II should give its 
opinion as to whether or no-t the alleged crimes should be considered 
as Cruoos against Hwnani ty, o.nd for what reasons. 

II. The facts of the cases referred to Committee III are reproduced 
in Docs. III/32, III/45 and III/56. The Yugoslav representative on 
the United Nations War CrDnes Commiss i on, Dr. R. ZIVKOVIC, supplemen­
ted the charges by two memoranda, which are contuinod in Doos~ III/57 
nnd III/59. 

III. In the meeting of Committee III held on 2nd October, 1946, 
(Committee III Minutes 21/46), Dr. Zivkovic proposed that the conside­
r~tion of the case No.1323 (annex to Doc.III/32) should be adjourned, 
bcc~usc it vtns not directly connected with the other cases enwnorated 

"!-'I. 

v. 

~bove . This wns a.greed to by Committee III and this report _denls 
accordingly with all the cases 100ntioood in paragraph I of this paper, 
with tho exception of the Chc.rgc No.1323, on which n special report 
will be preparod in due course. 

From the following report, it will be seen that the individual 
charges brought by the Yugoslnv Nntionnl Office, and doalt with in 
this report, deo.l. in eome cnses :with u c onsiderable number of 
different sots of fo.cts. On som) of such sets of facts, or "counts", 
the information so fnr produced by 1he Yugoslnv National Office wns 
not considered sufficient and the decision on some counts has 
~ccordingly also been adjourned until additional infonnation is 
forthcoming. 

(1) 

(2) 

(3} 

In presenting the r epor~, Com~ittuc II~ stat es~ 

That it is not concerned v,ith the qu st-ion v,tw~_tier tho persons 
chnrged by too Yugoslnv government should be · listo~ by the 
Commis s ion nt the instance of the Yugos l o.v government. 

Tha.t it is not conc erned with the question whether the persons 
should be extradited or handed over to the Yugoslav government. 

Thn t it is not co corned "Iii th tho guilt of each indi vidw.i.l 
nccuaod. 
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1he only question on which Conmittee Ill has to give its opinion 
is whether the facts sot out in tho Yugoslav chnrges constitute crimes 
against ,h\lDMity and if so, to give the reasons. The trusk of 
Comnittee III is therefore restricted to o. repzy to this theoretical 
legal quastion only. 

Considering the chargos refe?Ted to it from this rostriotod a~le, 
Comnittee III makes the observations conto.ined in the following 
paragraphs of this po.per. 

Ccmnittee III denls in the following with the individual charges 
o.nd the counts forming thom, o.lwoys pointing out in tm course of the 
analysis of the individUAl oases nnd charges whether, in its opinion, 
the fncts o.llegod constitute orim3s under comnon lnw ( general principles 
of pennl law) resorving the consideration at the question whether these 
orimos are on suoh o. sea.le or of such a. character as to vnrrant their 
qunlificntion o.s crimes against humnnity to the concluding ports of this 
report. (Pc.rngraphs XIV to XVI infra). 

VI. Ccse No.3296 {Doc1III/45), 

This charge contains eight different counts, with which Comnittee 
III deo.l.t as follows:-

Count 1, 
The decision wn.s riljournod until the Yugoslav Nntionnl Offico 

could suppzy further informntion~ 

Counts 2 o.nc1 3. 
Provided tfui.t the acts o.lleged were not conrnitted in the course of 

t'li.litl\l"Y operations; they constitute in the Conr:li.tteo's opinion, crimes. 

count~ · 
In the a:wnittee 1s opinion, the facts denlt with in paragraph 1 of 

Count 4, constitute crimes. 

Tho second pnro.grnph of Count 4 (regarding tho killing of Krunilo 
Stepnncic) was adjourMd until the Yugoalo.v N:itionD.l. Office will have 
ho.d supplied inf'ormo.tion regarding the question why tho victim had .._,, 
been killed. 

Counts 5. 6 and 7. 
The tacts o.lluged constitute crimes. At1tention is dravm t o the 

Committee I s opinion which Vlill be oxplnined lo. ter, ( pa.ro.gro.ph XVIII) 
th~t those crin:3s do not, however, constitute cr:lJoos a.go.inst humanity. 

Count a. 
The Comr.d.ttoe is of the opinion thnt the torture nnd the shooting 

without trio.l roforrod to in the charge, constitute crin¥1s. 

,,II.Case No.40311 

Counts 1 nnd 2. 
, ro, according to the statement by Dr. Zi vkovic, important o.s 

illustrations of .a pattern, but nre not charges in themselves. 

Count 3, 
The Comnittee is of tho opinion that tho burning dovm of tho 

house, allegedly a.an rcpriso.1, and the shooting, constitute cri.Joos. 
The Cbmdttee does not, however, r egard the mere arrest of two 
students o.nd two other men, in itself, o.s a. criroo. 
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Counts 4 and 51 
The shooting of' oa.ptured partisans without trial alleged in ~he 

charge, constitute, primn fo.cio, a crime. 

Count 61 
Tho Conmd.ttee is of the opinion that . the wo.nton d eatructior:: by 

fire of the house, as it is alleged in the charge, oonstitutaa a crime. 

Count 7. 
Thjs count consists of three different sots ~ facts ~eacribed in 

three paragrnpha. 

Paragraphs 1 and 3 of count 7 were tl.djoumea. 

As to paragraph 2; ·which contains the charge of shooting civilians 
arrested for violation of a curfew while allegedly trying to ·escape, 
the Conmittee considers that there is a. reasono.blo suspicion of a cr:I.Joo 
having been comnitted. 

Count 8, 
This count concerns tho shooting of o. captured partisan while 

allegedly trying to escnpo. The Ca:imittoo considers this charge as a 
prinn f nc ie case of a oriloo. 

VDI.Co.se No14032, 
This charge concerns tho pillaging of villa.gos, setting fire to 

houses and tho murder and deportation of persons. '!he Comnittee 
decided that a primo. facie case of o. cri.Joo had been mo.de out. 

The orboo of pillage docs not, however, in tho CaDnittee's view, 
constitute a ori.Jm against htmnnity. 

IX. Caso No.403J, 
In ~he Camnittee's opinion, b~th Counts of this ca.se constitute 

crimes, {shooting of hostages in Count 1, o.nd shooting of three women 
under tho pretence that tooy attempted to esco.pe in Count 2). 

X. Case No.40341 

Counts 1 to 5 of this charge refer to: 

Count 1. 
Imprisonment of 45 men o.nd deportation to concentration ca.q>s in 

Germany. 

Count 2. 
The so-co.lled "r.10pping up" action, in the course of which persons 

wore arre stod, ono of them hanged, the others releo.sed, o. rd the village 
pillaged. The hanging took place without trial. 

Count3. 
The torture o.nd capture of partisans, to.king some of thorn to a 

house, stripping soroo of them ~d torturing them to death. 

bou·nt 4,,, 
The hanging of four men without trial. 

Count t '!lie pClagine of u villnge, setting houses on fire, killing 
pooplo, including V/omen nnd children. 
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'lhe Camdttee considered that with regard to all five counts, a 
prima ~acie case of a crime had been made out. 

The charge preferred in Count 6 of the same case •s abandoned by 
Dr. Zivkovio. 

XI - Case No140)5L 

c,.,unt 1. 
The Yugoslav representative pointed out that the offences alleged 

to have been ocmmitted under Count 1 (and also Counts 7, 8, 9 and lJ) 
were committed arbitrarily. The Comnittee came to the conclusion that 
the shooting alleged under Count 1 constitutes a prima facie case of a 
crime. 

Count 2, 
'.lbe Yugoslav r epresentative abandoned this Count. 

Count 3. 
Hero tho Carini tte1J cruoo to the same conclusion as in respect of 

Count 1. 

Count !t• 
The Yugoslav r epresentative abandoned Oount 4. 

Count 5. 
The Cornmi ttee adjollt'nod this count on the s\lggestion of the 

Yugoslav representative. 

Count 6. 
This Count was abandoned by the Yugoslav representative ae for as 

the alleged robbery was concornod. The shooting however constitutes, 
in tho Cr.~ttee I s opinion, a prima facio caao of a o_rime, 

Counts 7~.J3-~.!2!!....2.•. 
The earoo appl ic ., to the shooting al1eged under counts 7, 8 and 9. 

Count 1c. 
Tho Yugoslav r cprc: sentative explained that by internment in Germany, 

i,, ternroont in a concentration camp was meant. '.Ibe Camdttee came 
therefol'e to the conclusion that as far as deportations to concentration 
camps were concerned; a prima facie case of a oriJne had been mdo out. 

Counts 11 and 12. 
Asfar aZ11ie-doportations 

these counts ar c concerned, the 
c;rimo. 

to Concentration Canps alleged under 
Committee found a prirna facie case of a 

~i...UL Tho sa1m o.pplio3 to the facto alleged undor Count 13 as far as the 
shooting of the victim is aoncerned. 

Count 14. 
With r egnrd to tho alleged beating and torture of the victims, the 

Corranitteo f i nd s a prima fo.cie cnso of a crime, 

XII.~c_ N9..,.~.Ql?.!.-

Tho Yugoslav r oprcsontativo abo.nc1oncd the charge of wrongful 
arrest. /w r egards the detaining without food and tho order that 
victims b(;j sont to ooncc1:'i:r tion camps, tho Ocmnittoe find a prirna 
(acie case of o. cr:i.rre to be established. 
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The case was o.cljou.rrod ns far no the o~mn:Lt'ting of a crime by 
ordering forced labour was allegod 0 

XIII. Case NQe 4037, 

Here the Conmi ttee dealt vr.l. th the Counts roproduood in parugro.ph I 
on page 11 of Doc.III/56 in the following wey-a . 

Count 1. 
nie Conmittee adjourned the considero.tion of this oaso and naked 

the Yugoslav Nc.tional Office to furnish tho text of the regulations 
which were in forco in the oooupiod Yugoslav region of Ljubljo.na. 

Count 2. 
Hore the Conmi ttee arrived at tho opinion that the shooting of the 

~risoner Furlan during nn alleged attempt to escape oonntitutooa cr:uoo. 

Count s_~. 4 a nd_J~ 
The Yugoslav repre .. cntative oxplained that apo.rt from tho chnrge 

of killing o. partisan, the facts described under these counts were 
brought forward to illustrn.te the gcnero.1 atmosphere and did not purport 
to o.llego that they wc~o crirns in thcm..qelves. 

The decision on the chnrgo in count 4, r~garding the killing of a 
partisD.n na1oos Sasa, was adjourned, to enable the Yugoslav National 
Office to furnish further inf'onnation on the circumstances of tho killi~. 

p2 unt 6, 
Tho conaidoration of this count was adjourned, the Yugoslav 

~b:tiono.l Office promising to give further infonjation respecting the 
circumstancoa of tho killing of the throe partisans. 

Counts ], 8 1 99 l_Q_!lnd 11. . 
1\io Yugoslav roproaentnt!ve daclarod that tho facts oontainod in 

these point~ were recorded only for illustration of the general 
atmosphere~ · 

Count 12, 
The Yugoslav representative supplemented the charge by stating 

that the haoos of tho killod pnrtisnns had been sot on fire duliborately 
and without r'.lilit !lI"Y neceasi ty and certainly rn t in tha course of 
fighting. Thereupon the Comnittoe decided tho.~ thie mnton destruction 
>i.' property constituted a crime. 

· Count~ 
The oo7ttoo ca.me to the conclusion tmt the shooting of n young 

man for shouting communiot slogans, c.nd elogans advocating the freedan 
of Slovonia, made out n prima. fo.cie case of a crime, both in the event 
of his having boon shot without trial, n.nd in the event of a. trial having 

·." boon hold, because the punishlmnt v,ould ii) n ey case have been excessive. 

Count 14. 
The Cormd.ttee c are t o the conclusion thnt o. prima faoie case of o. 

crime convni ttod by tho ·Nru1ton destruction of two houson hnd bee n made out. 

Count 15. 
s ub-para. 1. The Corranisoion is of th0 opinion tho.t a cr:i.Joo ha s 

be e p corrvnitte·aby .·, nui ng to conce ntra tion ca rrps pe rsons for being 
r clo.tivos of r.on ·;Jho hacl l eft their hooos to j oin the partisans. 

!!_ub::l'ara. 2~ Th~. c so ;, 0,9 <1.djournec:: u11til further informtion 
wo,.kl be f orthcorni n , 
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CounM and 171 · 
Thettee arrived at tm aaJIIO opinion aa with reapeot to 

Count l~, aub-para.l., namely that it conati tutea a orime to intern 
pe~ao~ for no other roaaon than thut of being relatives of youths who 
had joined the partisans. 

Count 181 
Tho decision on this count was adjolll'ned. 

_- With regard to the Counts conto.ined in oaae No.4l)37, (Doo.nI/56, 
part II), the opinion of the Oomnittee is aa follows: 

Count 11 
The Comnittee arrived at the opinion tho.t o. primo. tacie case of a 

ar:1me had beon established with regard to the killing of a man while 
allegedly attempting to eaoo.po. The wo.nton destruotion of 81 buildings 
also constitutes a crime. 

Ootmt 2, 
Thia case ms adjourned for the SD.JOO reasons as count l of part I 

and the Yugoslav Nationnl Office was askad to provide tho text of the 
provisions valid in Lj ubljnnn province. 

"111. The Oamni ttee took noto of the two papers ll.I/57 and III/59 
presented by the Yugoslav representative, particulru:\' of the speech 
made by kussolini in Gor.izio. on 31st July, 1942, where Mussoli!11t in 
words, the bearing of which is unnmbiguous, announced that he nao given 
too order to change .the ncthods of cbaling with Italian oi tizens of 
Y~oslnv race radicnlly. Mussolini spoko of the "infloxibility of the 
Roman lnw", trom· which allegedly followed that those who refuse to give 
up. their mad dreams should know that they will be completely annihilAted 
nnd thnt their property will 11 tornlly be ro.zed to tho. ground. Musso­
lini referred to an o.l.logod fact thnt after one barbar:l.o tribe had tried 
to attack the Ranane throe times, Caesar gave the order to annihilate 
all tho ma.lea of that population. It s,ea without &S¥ing that umer 
the "barbaric tribo", tho populntion of Yugoslav origin, living in tho 
Julian March, was meant. 

Tho Comn:Lttoe considers Mussolini's speech particularly relevant, 
oeoause ot tho opinion which it has oxp~saed in its preliminary report 
oonta.inin$ "Gonero.1 Propositions" ~efining the term crimes against 
humanity {Doo.c.201). 

Roferenco to the "General Propositions" and their application to 
the present caso will bo rmde in para.graph XVI of this paq>er~ 

XY. From the individual Yugoslav charges, ns analysed above, in 
oonneotion with the speech by Mussolini, it appears that a great number 
of ex0111>lee of crimes have been established, including acts of murder, 
extermination, onslo.vemont, deportation and other i~hwmne acts 
cOJilnitted against tho civilio.n population, ond perseouti_ons on political 
and racial grounds. The Corranittee particularly points out that prima 
faoie oases ho.vo boon made out for: 

shooting of prisoners while allegedly trying to escape are 
oontD.i ned in Cho.r ge 40 31, Counts 7 ( para. 2) o.nd 8; in Olo.rge 
4033, Count 2; in Q-wrge 4[).37, paragraph I, Count 2 and 
paragraph II, Count 1(1); 

shooting of hostages, Cos e 4033, Count l; 
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interranent undor inhl.lllal'lo oond:J.tions, Caso No.4036, Oount 
I(l); No.4037, J?n.r·t I, Nos. 15(1), 16 und 17. 

. , 
torture, Cnae No.3296, Counts 3 & 8; Case No.4034, Count 3; 
Co.so No.4035, Count 14; 

deportation to concontrntion cM1.)s - cnse No.3296 Count 4(1); 
Cnse No.4034, Count l; Case No.4035, Count~ 10, ii nnd 12; 
Co.se Noa4036; Co.se No.4037, Counts 15 (1) aoo 16; 

murder and nttomptod murder, oaso No.3296, Count BJ Oleo No. 
4035, Counts 1, 3, 6, 7, 8, 9, 13; Chao No.4037, Count 13. 

wanton destruction of proporty, Chs~ No.4031, Counts 3(2) 
nnd 6; Oise No.4037, Counts 12 and 14; Oaac 4037CI). Counts 
12 and 14 and (II), Count 1; 

c~cution vtithout trial, C11ao No.4031, Cowits 1+ and 5; nnd 
Case No.4034, Cowits 2 and 4; 

difforont other inhumnne ·l(.;ta, Cuso No,.40.32; Cuse No.4034, 
Counts 2 nnd 5., 

M. Committoo llI h..'\s sub1711.ttoo to tho Cooclooion, on 30th Mlly 1946, a 
pnpcr called "Gonu1·n.:!. Prupoai tious defining tbe tor1:i 'Cr:I.Jms ::..gainst 
Hw:nnity'", (uoc.c.201), and among the gonernl p1·opositions, too 
Conrnittoe stated, in pnrugrnph 6, tho following= 

" Isolated offoncvs do not fall within the; n tion. /.s a ru.le·, 
systematic nw.ss acticn, pnrticulorly if it cun bo ohown to bo !luthoritv.­
tive, will be nocussary to trnnsfonn n common crime, punishv.blo merely 
under municipal ln.w, into n crimJ ago.ins t hunnnity which thUll becoroos 
also the concern of Intorna.tional IAw. Only cri1000 which oi ther by 
their magnitude nnc savagery or by their great nwibor or by -the fact 
that a similar pntte~n is nppliou ~t different tim::s and places, endanger 
the interrotionul . oor.muni ty· or shock the conscience of r.nnkind, ·anrrnnt 
intervention by St tes other thnn th.:: t on whoso territory the cr:l.Joos 
have boon colTIITli ttod, or whoso sub j l cts ho.vo becoJOO th0ir vict:f:ms. " 

Having r egar d t o t : c whole 1:inss o1' information vmich hns been 
presented t o tho _ Cor:T.1itteo by the Yu,wslnv r cproscntll.tlve, the 
Comnittee has arrived at tho op: nion that the inh\lr.1Uno acts described 
in the preceding por.:i.grnprn of th::. a paper nri in the doouroonts reforrucJ 
to, are , us . a coneequencc of their r.iagnituue ruia snvngory, nncl of tho 
gre ..... t ,1~.ibor, o.ncJ an n consequence.: cf tho f nc~; th,::-.t D. Bir.liln.r put tern 
w.:.\s applied et diffcront tiroos ancl places, f such ,. k'.nd, th:it thoy 
wnr r ~nt the intervention by States other tho.n thoou on ,·mono territory 
the crimes ho.vo boon colililitted, or -.-,hose subjr;cti:; ha.v boc01~ tho 
victims of tho crirooo. The Cor.r.u.ttec adds that in the present cases 
i t has been· D.lso shown that tho systematic roso notion which ,ms in 
T)rogress, was authoritat:l.vc , nnd this o.uthoritativo character has 
trunsfonned the nwnber of incJividunl c011T10n crizoos ," punishable roorely 
·mder nunicipa.l la.w, into criroos against humanity, which thus lio.ve 
become the c oncern of Inturnationo.l. ~w~ Th nuthoritn tivc charaotor 
of the or:imcs nllcged by the Yugoslav _Nutionnl Office, ho.a been 
est;iblished particulro:ly by tho speech delivered by Mussolini, quoted 
in Doc.III/59, and rofcrrud to in pm-a.graph XIV cf this paper. In 
this spoooh the then Dicta.tor of I t aly not only cluurly udrnitted, but 
ovon boasted that all the ori~s, not • only o.gn.ina t tho life and liberty 
of Ita lian ci tizcns of Yugosle.v race, but o.lao ngo.i1is ·b thoir property, 
which ·, n!. be conni ttcd , hnd beun or lor d and inst iprd;o cl by him no the 
then supre cprouent t..tive of the Hnli r . ... xocut.!.vc pO\'ler. 
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XVII. flle International. Military Tribunal at Nuremberg, in its judgment 
against the major German war criminals, stated on page 16927 of the offi­
cial transcript (quoted in Doo.III/62, para.IX, page 6), the following: 

" To constitute crimes against humanity, the acts relied on before the 
outbreak of war must have been in execution of, or in connection with, 
aey or1me within the jurisdiction. of the Tr:lbwlal.. flle Tribunal is of 

4 

the opinion that revolting and horrible as many of these ar:lmes were, it 
has not been satisfaotorily proved that they were done in executive of, or 
in connection with aqy such criloo. The Tribunal cannot, therefore, malce 
a general declaration that the acts before 1939 were crimes against humanity 
within the meaning of the Charter, but from the beginning of the war in 1939 
war crimes were comnitted on a vast scale, which were also crimes ago.inst 
hlllanity; and insofar as the inhwmne acts charged in the Indictment, and 
oomnitted after the beginning of tho war did not constitute war crimos, they 
were all comnitted in execution of, or in connection 'Wi.th, the aggressive 
war, and therefore constituted crimes against humanity. 11 

The International Military Tribunal, in muking a distinction between I) 
crimes committed before 1st September 1939 and crims canrnitted after that 
date, applied to the defendo.nts who were before it the provision of Art. 
6(c) of the Cho.rtcr of the Ir1 e, r nationo.1 Militnry Tribunal, a.ccording to 
which a crime ·to boa crime against humo.nity vii.thin the meaning of Art. 
6(c) of the ,Cho.rter, i.e., a crime agninst humanity comnitted by one of the 
major war criminals, must be "in execution of, or in connection with, any 
crime within the jurisdiction of the Tribuno.l". 

For the purpose of deciding whether the particular crimes comni tted by 
Italians which are the subject of this report, fall under the notion of 
ar:l.mes against humanity, it is, in the present circumst1111ces, not necessary 
for Comnittee llI to express a.n opinion on the question whether this distinc­
tion between crimos camrd.tted before 1st Soptember 1939 and crimes camtted 
after that date, applies lllso to cr:uoos comnitted by other persons than the 
ma.jar criminals of the B.tropean Axis. Camnittee III mentions, however, that 
in its statement, Doc.c.236, and in para.XXVII of the paper c.237, the circu­
lation of Vlhich it has arranged, the reasoned opinion has been expressed that 
this differentiation is restricted to nnjor criminals of the European Aicis, 
judged under the particular positive provisions of tho Charter of the , 
lnterna.tional Military Tribunal, and does not apply to ether alleged perpetra­
tors of inhumane acts. 

Dl the present case, however, it is clear that the olleged or:Lmes were 
committed during the war, nnd were therefore all conmi.tted in execution of 
or in connection vd th the aggressive vrar which Italy joined in 1940 and 
started waging against Yugoslavia in 1941, so that tho crimos desoribed in 
the foregoing po.ragra~s of this paper would fall within tho notion of cr:!Joos 
against humanity even if tho restrictive provisions of the Charter of the 
International Military Tribuool were to be applied to the case. 

xvm The statement contained in the preceding paragraphs refer, of course, 
only to the charges and Counts which rare discussed in this paper, and do not 
refer to those which have been o.djo~ned. 

In addition to those cho.rges and counts which have been ~journed, the 
Conmittce does not include in its classification as crimes against humanity 
the allegations which charged individual officers or men vdth pillage. · 
Here the Conmittoe is of the opinion that the authorita tive character of the 
cri.Jm ot pillage has not been ostnblished and that the cr:l.nei in question 
lo.ck one of the qualifications, which, in the opinion of the Committee, are 
nece .' ··:a:ry for the classification of a crime o.s a oriJoo o.gainst · hunnnity. 
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Ill/74. 
2nd December, 19461 

UNITED NATIONS WAR CRDES OCMMISS[ ON, 

COMMITTEE III. 

Giving Information as a War Crime. 

In accordance with the decision by Conmittee III 
taken in its meeting held on 28th November 1946, the 
Secretary to Comn:l.ttoe llI herewith circulates a trans­
lation of Section 11 of the Czechoolovak Retribution 
Decree, No.16 of 1945, 

GIVING INFORMATION. 

Section 11. 

Arry person v.ho, during the period of hightened danger to the 
Republic, acting in the service or for the benefit of tho eneDlY, or 
taldng advantage of the situation brought about by eneJI\Y occupation, 
gave information against another person concerning the latter's 
actual or alleged activities, shall be deemed to have conmitted a 
crime and shall bo punished by forced labour for a term of not less 
than five and not exceeding ten years. 

If the informer, by giving the information, has caused loss of 
liberty on the part of a Czechoslovak natioual, he shall be punished 
by forced labour for a term of not less than ton and not exceeding 
twenty years. 

If the information had, as its direct or indirect result, the 
loss of liberty by a larger nwrbor of persons or serious injury to 
health, it shall be punishable by forced labour for life, and if 
it lead to the death of any person, it shall be punishable by death. 
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III/751 
7th Deoeni>er, ·1946, 

UNEED NATIONS WAR CRIMBS CCIIMISSION, 

Giving Information as a War Crime. 

Draft Resolution ( •} 

(Prellminaril,y agreed to in the meeti:, of Conmlttoe III 
on 5th December; 19Qi_ 

Where givins information leads to the oonmi.ssion of a war crime, 

such givine information falls, in the opinion of the 001111d.ttee, 
. 

w1 thin the notion of oomplioi ty in the 09nmd.ssion of a war crime, 

provided the general conditions relevant to oo~lioity are fulfilled. 

A Draft Report, embodying the result of the discussion 
in Coom1. ttoe will be oiroulated o.s soon as possible. 
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10th December 1 ~ 

UNITED NATIONS WAR CllntES OOMMISSI~, 

CCJOO:TT.Efi III. 

Giving Information as a War Orllne. 

Draft Report by Committee III. 

. In connection with the Czechoslovak Charge No.4210, accusing a 
certain u,opold Klimn of oomplici ty in depo.·tati.on ; cor.r.d.tted by having 
served as an infonner to the Cestapos C~ttee I asked Cor.r.d.ttoe III 
for its opinion aa to what extent and for what r ~nsons giving infonnation 
(denunciation) should be regarded as n war. crime in Internationnl Law. 

The relevant inform'.l t ion is conto.inud in D~s. III/69, III/71 and 
llI/74. The question was exruni.ned by Comnittee III in its neetings 
held on 5th Deoer.tber 1946 (Mi rutes Noo26,A-6) nnd 11th December 1946, 
(Minutes No,27/4-6). . · 

In the· latter ne"eting, Coor.ti ttee III aclopted the following 

REPORT. 

I~ The problem vmetoor and . to ·v.nat extent giving inforr.iation 
(denunciation; · denouncing) is a orimo in general, and in particular 
~ c~i.me in International .Lav,, has becotle of cons:!. clerable practical 
inportanoe during the &concl World "ifor in vi.ow of tho -activities of 

· certain orir.dl'\nl orgnniso.tiona of the Axis Powers, partirularly the 
Gestapo and the S.D. The importance atto.chod to the question rao.y be 
gathered from the fact that several nations ho.vo introduced into their 
municipal c~nal law positive provisions dealing with the question. 
Examples of such ·provisions are: 

the 13eigian' Law-Decree of 17th Decenber ·1942,, .11Moniteur Bolge", 
29 December 1942, rticle 4; 

the Czechoslovak Retribution Decree No. 16 . of 194--5 ( Section 11); 
the Yugoslav La~ of 25th August 1 1945, (Section}); and ( ) 
theAuatrian Wnr Crimea _Lnw of 2bth June_ 1945, ( Section 7). JI 

II. The only reference in conventional IntElrnntional L.<\vr to giving 
information (denunciation; denouncing) is contained in Article 44 of the 
4th Hague Oonverition of 1907 ( ( n provision \"1hioh has not been o.ccepted 
by Gernnny, J apan and Rus s i a J. It reads ns folloV!s: 

--------·--- ·-- --- ---- -·· - ----------
The Secretnry to Committee III is indebted to Cqrnmander MOUTON 
for having drmm his attention t o the Belgian a rid Austrian 
provisions r ef orrqd t o in the text. The Austria n enactoont 
was circula ted ci.n ·No.2.3 of the D 01JJOOnt Soric:s of the Research 
Office; the Yugoslav A~t ad D::>c. Misc.No. 60. 



-2-

"ArtiolnJilt• A belligerent is forbidden to oa:t)ol the 
i itants of territory occupied by it to furnish 
lntornntion about the oz,qy ot the other belligerent, 
or about its means of defence. " 

• 

The provision prohibits the use of o~ulsion in ordor to extract 
informc.tion from the inhabitants of occupied territory by the 
occupying authorities. The provision dell.ls only with infonnntion 
regarding the o.nqy of the other belligerent or its mans of defenoo; 
it :I.a not o.ddresaed to the persons giving tho information, whether 
~mbers of the occupying farces and author.I. ties, or inhabitants of 
occupied territory. 

• 

I II. In the opinion of the 0cmn1 ttee, there is, the ref ore, no particular 
war crime ot giving information as such in International Law. A person 
acting as an int01111er oamnits a orime only if by giving information he 

. becomes a party to an independent war crime recognized as auoh in 
International Law, e.g., nurder and nnssaore, torture of civilians, 
~ternment of civilians under inhumane conditions, forced labour of 
civilians, oanpulaory enlistment ot soldier■ in the armed forces of t 
occupying Power, etc. 

rl. Participation of a purson in a crime canm:Ltted by o.thers,· mIJ¥ toke 
different fo~s :l.n d:l.1't'erent munioipnl legal orders, and also in 
International Law. 'lbe Cbo.rter of the International Military Tribunal 
describes the different participants of a crime or of a comnon plan or . 
conepiraoy to camd.t a crimo, inter alia• as instigators and aooompl:l.ces 
(Art.6. of the Charter at the International Military Tribunal). English 
law knows four differe~t w~a of toJd.ng part in a felony: ( 1) a . 
Finoipal in tile first degree, (2) a principal in the second degree, 
(3) an necessary before the f'aot, (4) an QOcessory after the f'aot. 

1'10 some categories are·, . in the main, known also to the 
Oo~tinental criminal codes, which distinguish between the imnediate 
perpetrators and co-perpetrators, instigators, and aiden and abetters, 
divia:l.ng the last named category into those who give aid and comfort 
before the fact and those who do so after the fact, 

Giving information can be considered a war orlme only if, on the . 1 
facts of' ea.oh individual case, :( a) a war oriloo has been ccmnitted, and '-" 
(b) the infoi,ner falls within ono of the ca.tegorios of' aooomplioos to 
this war cr:lne. 

v. It is very difficult to lay dawn general rules as to the 
circnmstanoes whioh. make an individual. oo.ee fall under this oategc:,ry 
because every case will have to be judged on. its own merits. It will 
always be necessary to exrunine1 

(a) 

(b) 

the act of whioh tho person who hns been informed ago.inst, ·1s 
accused; 
the action of the oocupying authorities which is reasonably to be 
expected as a oonncquunce of the inf'o:nno.t:l.on. 

With regard to (a): Giving information regarding common la.w 
crimes, will, in genora.l, not be oonsiderod a wnr crime even if the 
consequenoes for tho porson infonnod against be very gra.ve. '.llle saJTD 
rray be said of inf'ormtion rogo.rding the violation of enactments which 
the occupying Power wa.s entitled, under International Law, to promulgate 
e.g., regulations respecting the so.f'ety of the . occupying forces, food 
regulations in oocupiod territory, eto. 
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Giving infonnntion rogo.rding the violation of such occupation 
ordinanoos an ll.r"a ob'\,"5.oU'.Jly _lllcg[..l and even oriminal, vrill., on the 
other hand, often be n reason for holding th.::i.t the infonoor ney be 
guilty of co:nplicity in a war crilm. Such obviously illegal enao_trnents 
by tho occupation authorities are, e.g., provisions ordering the rounding 
up am deportntion of Jows and other inhabitants of occupied' territory, 
provisions introducing canpulsory military service of inhabitants of 
occupied territory in the nrmed forces of the occupant, or provisions 
i.Jq)osing slavo labour on the inhnbitnnts of occupied territory. 

The test is, however, in the opinion of the Ccmnittee, not 
infallible. There might be cirownsta.nces in particular oases, whore a 
denunciation of a person for having violated even a oODJnon law or °'" 
unimpeachable occupation ordinance, will amount to complicity in a war 
crime subsequently committed~ This will, e.g., be the case Vwhen there 
were left in existence police authorities of the occupied State during 
the occupation, which would be able to deal with such i~o:rmation! nnd 
the informer nevertheless addresses his information to the oooupy ng 
authority, (e.~. Gestapo, S.D.) with the intention of causing pl:lr."".J.cularly 
grievous ha.rm ldoportation to a concentration camp) or excessive 
punishment (death sentence for petty offences) to be inflicted upon the 
person infonood ogainsto 

With regard to (b}: The rotion of the occupying authori liios of which 
the information wns one of the causes, must, ·in itself. be orl.m:!,nal, 
(inhumo.ne treatnc nt of all kinds, e.g. deportation to concontration cwnps, 
exterrninn.tion; punishment for violation of provisions, ~he enactment of 
which in itself was criminal., excessive sentences for petty offenoep). 

To fa.sten responsibility on the informer for tho war crime subsequently 
oanmitted, it will always be necessary to establish tho mens rea or dolus 
malus of tho inf'onner, i.e. his knov1lodge that his action would lend to 
the oamnission of a war crime and his intention to bring about-this effect, 
or his reckless indifference with regard ~o this effect. 

In deciding the question whether this 100ntal eleroon·t of con;,licity 
in the crime is, or is not, established in particular oases, the 
persono.li ty of the a.caused a.nd of tho person informed ago.inst will ho.ve 

. to be considered. The general situation in the place concerned will bo 
most relevanto It will be possible to assume the infonner's guilty 
knowledge if it wns quite clear in the circumstanoes of the case what 
rea.otion ,ms to be expected on the po.rt of the occupying authorities, 
pE;rticularly if from the reaction of tho occupying a.ut~ority in similar 
cases a well knovm pattern has oroorged,. The inf'onnor will, on tho 
other hand, not be responsible for tho subsequent notions by the occupying 
authority if he had reason to beliove that tho person inf'onned a.go.inst 
-,uld be fairly treated or fairly tried. 

The responsibility of the infomer will, ot' course, be. ·apparent 
in cases where ho has acted as nn o.gent provocateur or where he know-J.~gl.y 
accused a perso~ of acts whi ch the person hnd not cormd.tted. 

VII. As a rule, the information will ha.vc hn~ to be furnished voluntarily 
in order to make the informer an accomplice in the subsequent war cri.Joo. 
If' the infonner uc ted under superi or orders, t •e genernl rules regarding 
this plea, now well es t ablinhod, will apply t -~e case. 'lbe fact that 
the aofcndant acted pursuant t o ordor of hjsgovernroont or af a superior, 
shall not f'ree h:ir.l from responsibility, but mcy bo considered i~ ~tiga.­
tion of punislT.lunt (Art.8 of the Chorter of the International Military 
Tribunal). The t~ue t est is not the existence of the order but whether 
moral choico wo.s, in fact, possible. (Nu~mberg JudgJIX)nt, Croo.6964, p.42), 
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If the pressure brought upon the person giving infonnation 'MlS ao 
strong that he could not resist it, then the defence that his will was 
overborne by oanpulsion ( duress, necessity), would be available to him. 
1'1111 would particularly apply to inf'onnation gL ven on the part ot a 
person who himself was being tortured· or very gravely threatened. 

VIII. 'llle war crime subsequen·tly comnitted need not necesaarily be a 
direct result of the infonnation given. A person may also becane 
cr:lJninally .responsible for a subsequcmt war crime it it is an indirect 
result of' _his action, provided his mans rea is established. 

TX. The United Nations War Crimes Camnisaion when listing a person, is 
neither in a position, nor called upon, to examine closely the montal 
elerr1t.1t of a cr.~.im. with which the person has been charged. It is only 
the task of the Oomnission to examine ,,hether a ,e_rima facie case has 
been established. Cor.imittee I:I would liko to point out, however, that 
in dealing ,11th charges of war arimes allogoclJJ' corrinitted by giving 
infonnation, something .more than the ~re tact of giving the 
information and· the subsequent action by tho occupying authority should 
be proved in order even to establish a prima faoie case and tha,t a 
charge, in order to l 0ad to the listing .of a ~rson, should contain 
precise indicatio1s both · ti to the c~ir.tlnaJ ity of the subsequent 
proceedir.gs by the occupying nuthori ty, and of' the mental element from 
which alon the guilt of t he pe;:oso1 gi Vil. ie :tho inf'onnation can possibly 
be doriv0d. · 

I • 

A cautious attit.ide \v:lll 1 cormwnd iti;olf .1n .vie1( of i.t'.f.l faot 
that the Prosecution in tho trinl ."'-go.inst. tho ma.j·or vrar criminals also 
prooeed~d cnutious zy vr.ith reea1·d to inf'onoors., · 

In the Juc'.lgra£:1nt of tho Internutionnl Milit.:ir,-1 Tribunal, as ·pronounoed 
on 30th Septer.iber, l'..,. n, it w· . , G t o tvd. t l~t tb.c oool-"ir~t:lon regarding tho 
Gestapo and the s.n. included al .&. local representatives an·d agents, 
hono~ or oth,:rwise (p ~l6949 of t he: official Engl.1,,.h tro.nsoript; p. 75 
of ihe Comnand Paver , Cril.6964.) On the following day, the Tribunal 
decl:11-ed that ito c.ttont i on had buun. drnwn to the fact tho.t the Prosecu­
tion expressly c::,r:cludeu tho honorary i nfo:.mors who wore not JD8T.lbers of 
·.:1c S.S. In viev, of tho.t exclusion by the Prosecution, the Tribunnl 
a l s o cxcludod th oso peroons fi'om the S.D. which v.ns · declared criminal. 
(p.16969 of t he offidr..l English transcript; p.83 ot the Cor.mam Paper, 
Qnd • 6964.). 

Tttis ptµ't_ of the Judgmrnt ws not, of oourso, concerned with tho 
riuil t of tho· :individual i.ifonuers but with the q11estion whether honorory 
informers woro, as such, to be included in tho criroinal group. The 
incident shows novt:rt!'lelf;)ss that tlE Prosecution ms reluotant to 
consider givinp, infon:iation as a uch an activity constituting canplioity 
in a wo.r crime. 

X. l'1here giving infoI1I1ation l oads to the conr.iission of o. fmI' ori.Joo, 
such giving infonnnt:i.on f :u.ls, in the opinion of the COOJnittee, within 
the notion of OOJil)l i c~ty in tho oonr.~~Ri un of n war oriJ:'wl provided the 
general conditions relovru.t to couplicity arc fulfilled. 



· In/77. 
10th February. 19471 

UfilTED NATIONS WAR ClUMES COMMISSION, 

COMMrrTEE III. 

Request tran the 

Far Eastern and Pao:lfio Sub-Camiission 

oonoerning the war crime ot 

"doliberate banbardment ot undefended places," 

The following letter, dated Nanking, 24th 
December 1946, has been received from the .Aoting 
Chairman of the Far Eastern and Pacific Sub­
Coomission. 

United Nations War Crimes Comnission 
Far Eastern .& Pacific Sub-Conmission. 

Nanking, December 24, 1946. 

'lbe Acti~ Chai:nnan of the Far Eastern and !'aoif io Sub-Conmission 
of the United Nations War Crimes Camnission has the honour to present 
his compliments to the Chairman of the United Nations War Crimes 
Oanmission and to ~nquire about tho follovring: 

The Sub-Commission here is faced with a nl.lllber of oases on 
"deliberate boni>ardDWJnt of undefended places" in China by Jape.nose 
planes. The 5ub-Camn1ssion wishes to learn from the Main Commission 
( a) What constitutes deliberate bombardment and on whom restE, the burden 
of proof? (b) What constitutes an undefended place and what evidence 
is required to establish the fact of undefendodness? (c) What 
procedtn"e has been followed in similar cases in Europe by tho }.{o.in 
Conmission? 

( sgd) De lvaux de Fenff e , 

(Belgian /rnba.asador to China) 
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UNITED NATIONS WAR CRIMES $X)MMISSIQN1 I 

• I, 
I • 

· DELIBERATE BOMBARDMENT OF UNDEFJpID!) BLACES. 

Prol:lminaq Report by Eggn Soawplb 4 Legal Off1oer1 

C ON TEN T S. 

1110 request from the Far Eastern and Paoifio Sub-Comm:l.saion. 
The term "Deliberate Bombardment of Undefended Places". 
Different rules for bombardment in land warfare, naval 

. bombardment and aerial banbarchoont. · 
Bombardment in land wnrfare. 
Naval Bombardment •. 
Aerial Bombardrmnt. . 
AtteJ1t>ts at developing the law between 1919 and 1939. 
International Adjudication on the aubjeot between the two 

World Wars. 
The attitude of the belligerents at the beginning of the · 

Second World. War. 
The practice during tho Sooond World War. 
The Charter of the International Military Tribunal, the 

Indictment and the Nuremberg Judgmnt. 
Reference to the attituae of the International Military 

Tribunal to submarine warfare. · 
Tentative Proposo.ls. 
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I, Th~ -~gueat from the Fnr Eastern and Pacific Sub-Conmission, 

The reqwat by the Fnr Eastern and Pacific Sub-Carmission conoorning 
the war crime ot' "<leliberate boni>ardment of undefended places" (Doc. 
llI/77), puts to ~he Main Comni,J°sion three questions: 

(a) 

(b) 

(c) 

What constitutes deliberate bombardment and on whom rests the burden 
of proof? 
What constitutes an undefended place and what evidence is required 
to establish the faot of undefendedness? 
lhat procedure has been foll.owed in similar oases in Europe by the 
Main C~ssion? · . .. • 

The purpose of the present paper is to submit to the menbers of 
Camd.ttee III such mnterial as can be collected in the short t:lme, 
pertaining to the questions mentioned under ( a) and (b). 

The material relating to the question SJb ( c) will be circulated in 
a special paper by Dr. J. LitaV1ski, Secretory to Conmittoe I, 

No final solution of the question is attempted nt tho present 
stage, pending the exomination of the. problem by CODIJlittee III. 

II. The term "Deliberate Bombardment of Undefended Places". 

'lbe term "deliberate boni:>ardment of undefended places" appears in 
the list drawn up by the Canmission of Respo~sibilities 1919, oontaini~ 
the headings under which charges of war crime~ can be collected and 
classified. 

This list, including as its item 19 the alleged criioo of deliberate 
bombardment of undefended places, was adopted by this C<:?,DJnission on 2nd 
December 1943, as a working list (Doc.0.l•.) In adopting the list as a 
v10rking list, the Conmiesion pointed out that "there is no list of war 
crimes which, is authoritative in the sense that international law · 
forbids al'\Y act outside the list being treated as a var cr:Lme, Md 
obliges every state which recognises the obligatory nnture of inter­
national law to treat as a war crime every act which figures in the 
list". (pnro..4. ibid). The Canmission also pointed out that "it will' 
be necessary to add to this list om or two items which seem to be 
inadequately oo~red by the language eJlt>loyed in fromi~ the list; 
just as it nay be necessary to disregard certain items - such as No.21 -
as these refer to acts which in the present war the foroos of the 
United Nations have themselves been obliged to conmdt" (para.10 ibid). 
JJJ one of the reasons tor adopting this list as a working list, the 
faot was mentioned that of .the present chief Axis Powers, Italy and 
Japnn were parties to its preparation. (para.12, ibid). 

ihe report by the Comnission of Responsibilities, 1919, states in 
its Chapter II, which contains the list of 32 items, that by way of 
illustration, a certain number of examples have been collocted in 
Mnex I. This Annex I has not been printed in the accessible publica ... 
tiQns of the report, Carnegie Endovanent for International Peace, 
Division of International Law, Pamphlet No.32, and luoorican Journal of 
International Law, 1920. An English translation of the respective 
i tern taken from the publioa tion: "Confdrence de lo. Po.ix 1919-1920,. 
Recueil des ILctes de la Confdrence. Partie IV Commissions de la 
Conf~renoe (Proc~s-verbaux, Rapports et DocUJU:lnts). B. Questions 
Gt1n~ro.los (2) COIIIJlission des Responoibilitds des auteura de la guerre 
et sanctions", is therefore annexed to this paper. 

It will be seen from tho annoxed toxt that the Belgian and Serbian 
charges did not elnborate at o.11 the questions of the deliberate 
oharnoter of the bombardment and of the qualification that the bombarded 

, 
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places were undefended. In some of the British charges, dealt with 
by the 1919 Commission, the clearness of the weather, the favourable 
visibility, the clearness r£ the night, the fact that there was a 
full moon, was stressed, probably as indicating the deliberate 
character of the bombardment. As far as the objects banbarded were 
concerned, the British report stressed the fact that there was no 
opposition, that the districts attacked were occupied exclusively by 
civilian inhabi tan ta, and that the main attack on F.dinburgh was on the 
oi ty itself. 

In ~ho case of the naval bombardment of Scarborough, it was pointed 
out that it was a bombardment of the v.hole town, from one end to the 
other, without cause and completely without discrimimtion. The 
indiscriminate character of the banbardment is also stressed in the 
case of the attack on West Hartlepool. It appears therefore that also 
the British charges relating to the 1914-1919 war appear to r ·all short 
of establishing even a prima faoie caso of both the intention of the 
responsible enemy peraoMel and the character of the objects as undefended 
plaoea. 

III.Different rules for bombardment in land' warfare I naval bombardment 
and aerial bonbardroont 1 . 

For reasons of the dcvclopmnnt of the relevant rules, it is 
necessary to deal sepnrately with the question of the bombardni,nt of 
undefended places (a) in land warfare, (b) in sea .warfare, and (c) 
in air warfare. This is necessary in spite of the fact that the 
subject of the enquiry from Nanking is probably bombardment from the 
air because although there exists written law on bombardment in land 
warfare and sea warfare( there are practically no conventional rules as 
to bombardment (bombingJ from the air. 

r:v. Bombardment in land warfare, . 

According to Oppenheim-Lauterpacht ( II, p.326), bombardment by 
land forces was not ge.nerally considered prior to the first World War, 
except in connection with ClBSault or siege. But the -experiences of 
the first World War and in particular the new uses of aircraft and long 
range guns have raisod the gJestion how far borri>ardroont is lawful when 
it is solely for destructive purposes, and is not intended tq be a 
prelude to occupation by amed forces. · 

The Hague Rules of Laoo Warfare (Annex to Convention 1V of 1907) 
contain .tho following provisions: 

11 Article 25: 

The attack or bombardlfflnt, by any means whatever, of undefended 
towns, villages, dwel l ings, or buildings, is forbidden. 

Article . 26: 
I 

The officer in command of an att_acld.ng force must do all in his 
power to wnrn the authorities before cormnencing a bombardment, except 
in oases . of o.aso.ult. 

Article 27. -
In sieges and bombardments all necessary steps must be tnken to 

spare , as f ar as ?Ossible, buildings dedicated to public worship, art, 
science , or charitabl e purooses, historic monwrents, hospitals, and 
places where the sick und wounded arc collected, provided they are not 
being used a t the time for military plll"poses. 

It is the duty of tho besi eged to indicate ouch buildi~s or places 
by distinctive and visi bl e signs, which shall be notified t o the enerey 
beforehand, " 
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Respecting the above mentioned text of hrt.25, it should be 
noted tho.tits binding force was deemed controversial and that it 
differred from ·Art.25 of the Hague Convention of 1899 by the words 
''by who.tever means", which words were designed to cover bombo.rdment 
by airornf t. 

Neither the· 0:>nvention of 1899 nor the Convention of 1907 
contain a .definition of tho notion "undefended plo.ces". Respecting 
.Art.27, attention is drawn to ~he words "as far ns possible". 

V. Naval Bomqo.rc:lnW3nt. 
. . 

The Hague Convention IX ot. 1907 respecting Bombardment by Naval 
Porcea in Time 

1
ot Wor, contains the following provisions: 

" Chapter I . . ... · · · 

Banbardmerit of Undefcndod Ports, To,·ms 1 Villages, Dwellings _ 
or Buildings, 

. Article l_,_ 

The boni>nrdmen~ by naval forces of undefended ports, tovms, 
villages, dwellings, or buildings is forbiddEln. 

. . 
'1 place ~ not be boni>a.rded solely on tho ground thnt automatic 

submarine conta.ct mi nee are anchored off the harbour. 

Article 2_,_ 

Military works, military or nava.l es~nblishments, dcpOts of 
arms or war material, wo~~shops or plant r,t-ich could be utilized 
for the needs of the hos~ilo fleet : or. EI.I'Jlft', o.nd ships of war in tm 
harbour, are not, however, '. inc~uded in _this pr~hibition. The 
conmander of a nava.l foroe may .destroy them with nritllery, ofter a 
s~ons followed by a reasonable inte~l ~f time, if all other means 
.are impossible, and .when tne looa.1 authorities have not themselves · 
destroye~ them within the time ·fixed~ 

The Cannander incurs no · ~spon,sibili ty for aey unavoidable 
damage vmich ~ be caused ·by a, b'onoardroont under such oirdwnstanoes. 

If for military reasons imoodin.~e action is necessary, and no 
delay can be allowed to the encfl\Y, it is nevertheless understood that 
the prohibition to bombard the undefended town holds good, as in the 
case given in the first paragraph, and that the canmander shall talce 
all due iooaQures in order that the town may suffer as little hann as 
possibb. 

Article 3. 

After duo notice has been given, the bombardment of undefended 
ports, tow,,,., villages, dwellings, or buildings may be comnenced, if 
the local 'luthori ties, on a. fonna.l sWJJnons bei~ made to them, . decline 
to comply with requisitions for provisions or su~plies necessary for 
tho immecmte use of the naval force before the place in question. 

Suoh requisitions shall be proportional to the . 
resources of the place. 'Ibey shnll .only be demanded in the name of 
the commander of the m.:1,d naval force, and they shall, o.s far as 
possible, be paid for in ready money; if not, receipts sho.11 b~ given. 

Lrticle 4;1 · 

The bombardment of undefended ports, towns, villages , dwellings or 
buildingo, on nocount of failure to po.y money contributions, if 
forbidden. 
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Chapter II. 

Genernl Provisions. 

In bombardments by naval forces o.11 necessary steps must be taken 
by the cODJMnder to spare as far as possible buildings dedicated to 
public worship, art, science, or charitable purposes, historic 
monuments, hospitals, o.nd places where the sick or wounded are 
collected, provided that they are not used at the t~ for military 
purposes. 

It is the duty of the inhabitants to indicate such monwnDnts, 
edifices, or plaoe,J by visible- signs, which shall consist of large 
stiff rectangular panels divided diagonally in~o two painted triangular 
portions, tho upper portion black, the lo~r portion white • 

.Article 6, 

Unless nd.litary exigencies render it impossible, the officer in 
cannnnd of a.n attacking no.vo.l force rust, before oamnenoing the 
bombardment, do all in his power to v.orn the authorities. " 

Great Britain, France, Gennany and Japan ent~red a .reserV'ation 
against Article 1, paragraph 2, sinoo, in the opinion of Oppenheim­
I.e.uterpo.oht, they correctly considered places where autano.tic submarine 
contact mines were anchored off the .harbour, to be uofended. (ibid, p.402) •. 

The fundamental difference between too rules of Convention IV 
(supra IV) and the rules of Convention IX with which I am dealing in 
this paragraph, will be noticed. 

While under the Rules of Land Warfare the decisive distinction 
is whether the bombarded place is defended or undefended, in 00ival 
warfare also undefended places moy legitimately be bombarded, if they 
contain what has been called "rnili to.ry objectives" ( /.rticle 2 of Hague 
Convention IX). 

During the first World War, the Hague Convention IX was not, or 
mo.y not have been, in strict law binding, since not .all the belligerents 
were parties to it. However this IJIE.\Y be, as is stressed by Oppenhe:lm­
Lauterp~otit, the Gennan bombardroont of i:>co.rborough, West Hartlepool, 
Whitby \X) Whitehaven and other English coast towns ignored the spirit of 
the Convention, for these raids had no military purpose whatever, unless 
it was a legitimate military purpose to attempt to frighten and terrorise 
the civil population of the enelT!Y - a ooniition which neither the 
fundamental principles of the law of war, nor considerations of humanity 
pe:nnit to accept (Oppenheim-Lauterpacht, ibid, p.404.). 

VI. 1,erial Bombo.rdroont. 

It has already been mentioned that by inserting the words "by 
whatever means" into i,rticle 25 of the Hague Regulations ( Convention 
IV), tre Parties intended to cover bombnrdroont by aircraft. The 
insertion of these words in Art.25 appears to be the only written law on 
aerial bombo.rdment. 

The first Hague Conference adopted on 29th July 1899, a declaration 
forbidding the .lnunching of projectiles or explosives from balloons or 
air vessels for o. t enn of five years. At the tirno of the second Hague 
Conference the 1899 Declaration had expired. A new decloration was 
made, on 18th October, 1907, by the Second Hague Conference by which the 
Contracting Powers agreed "to ·prohibit, for o. period extending to the 
Third Peo.oe Conference, the discharg~ of projectiles and explosives fran 
balloons or by other new J'll'lthods of a similar nature". It was prOW'ided 

(x) See o.noox t o thi s po.per. 
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that the doolaration "shall ceaso to be binding from the manen t when, 
in a wo.r betweon the Contracting Powers, one of the belligerents is 
joined by o. non-Contrnoting Power." Out of 27 Sta.tea which signed 
the 1907 Declaration 'only a. fow ( among them Great Britain and the 
United States of /imerica) had ratified it before the first World Wo.r, 
and Germany, France, Italy, Japan nhd Russia. did not even sign it. 
When the first World War broke out, not one of the Centra.l Powers had 
ratified the declaratior.J its provisions 'M3re not binding and were 
not observed. (Oppenheim-Lauterpucht, II, p.277). 

VII. Atte5>ts at developing the law between 1919 and 1939. 
Between the two World Wars, attempts at codification cJ' the rules 

of air warfare were made; in 1923, a Carmt.ssion of Jurists, appointed 
at the Washington Conference of 1922, produced the "Hague Air Warfare 
Rules". · 

The Hague Air Warfare Rules have not been ratified but according 
to Oppenhdm-Lauterpacht, ( II, p.41O), their /~ticle 62, which lays 
down that "aircraft personnel engaged in hostilities come under the 1""'

1 laws of v,o.r .and neutrality applicable to land troops", indicates 
correctly that air warfare, while calling for rules of its own 
regulating in detail the specific situations to which it gives rise, 
is 'subjeot to the genera pri1ciples of a customary or conventional 
ohnracter which underlie alike the law of war on land and at aea. 
These include for instance, in addition to humanitarian principles of 
unchallenged applicabili~ the fundamental prohibition of diroct attack 
upon non-oom}?atants. Whenever a departure from this principle is alleged 
to be necessary, its cogency must be proved by reference either to 
express agree~nt or to the poculio.r conditions of aerial warfo.re. 

The principal provisions of the unratified Ho.gue Air Warfare Rules 
of 1923 reg~ding aerial bombardment are as follows: 

· "1'rticle 22. 

Aerial bombardment for the purpose of terrorising the civilian 
population, of destroying or domaging private property not of a 
military character, or of injuring non-combatants, is prohibited. 

Article 231 

Aerial bombardment for the purpose of enforcing compliance with 
requisitions in kind or payment of contributi ons in money is prohibited. 

Article 24. 

{1) Aerial banbardment is l egitimate only when directed at a 
military objective - that is to sa:y, an object of which the destruction 
or injury would constitute a distinct military advantage to the 
belligerent. 

(2) Sqch bombardroont is l egitimat e only When directed exclusively 
at the follovring objectives: military forces ; nd.litary works; military 
establishments or dep0~s; factories constituting important and well­
known centres engaged in the manufacture of onns , anrnunition, or 
distinctively military oupplios ; li nes of oonununioation or tra nsportation 
u~ed for military purposes. 

(3) The banbardment of cities, tovms, villages, dwellings, or 
buildings not in the inmediat e n~i ghbourh ex] of the operations of land 
forces in prohibited. In cases vthore the objectives specified in 
po.ragraph (2) are so situated that they cannot be bombarded without 
the indiscrimina t e boni>ardme nt oft ho civi li n populat i on, the aircraft 
mus t abstnin from bombardment. · 
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~4) In the immodinte nt: ighbourhood of too operations of lnnd 
force~, the bombardment of citieo, towns, villages, dwellings or 
buildings is logitimato providod that there exists a reasonabl e 
presw:iption thnt the military conoentration is sufficiently important 
to justify ouoh banbo.rdraent, having regard to the danger thus ca.usod 
to tho civilian population. 

(5) A belligerent State i s liable to pay oon"ensation for 
i njurios to person or to property caused by the violation by a11Y of 
its off'icers or forces of the provisions of this article. " 

Conmenting on these clauses, Oppenheim-Lauterpacht explain that 
trey discard the obsolete and unworkable test of liability to bombard­
ment \lohich reots on the distinction between "defended" and "undefended" 
places, and nre inspired mainly by the doctrine that bombardment should 
be confined to military objectives. (ibid, II, pp.4.12-413.) 

In July 1932, in a Resolution adopted by the General Comnission 
of the DisOI'Jll,'.lJOOnt Conference, it was laid down that II air attack 
aguinct tho civilian population shall pe absolutely prohibited. 11 

Oppenheim-Lauterpuoht odd that the fact that neither this Resolution 
nor the Hague ,ir Warfare Rules of.1923 have become part of International 
Lnv, ought not to be interpreted as rooaning that the matter is not 
governed by GXisting principles of law. The i.JJlnunity of non-combatants 
from direct attack is one of the fundamental rules of the International 
Ln~ of far. It 13 a rule which applies with absolute cogency o.like to 
wnr on land, a t sea and in the nir. This is not a question of the 
·pplicntion, by a.na.log: , to air "itarf'a?'t\ of the rules obtaining in war­

fare on land nnd at aea. ( 1,s has boen shovm, in the matter of' the 
bombardment the &.guo Conventions adopted different rules for too 
bornba.rdroo nt of towns in lo.nd warfo.re , where the law has adopted the 
test of "def ence", and in naval warfare, where the test of "military 
objective" has been o.dopted.) It is a question of the subjection of 
a particular aphere of' v,nr to rulea generally recognised to be the 
basis of the law of' war. The immunity of non-combatants from direct 
attack is n principle oi' t!1is nature. 

VIII. J~no.tiono.l ;.djudication on the subject between the two World Wars • 
. 

The Greco-Gen-an Mixed .i°J'bi.trol Tribunal has held in two oases, 
decided in 1927 and 1930 respective~y, that the principle of respect 
for the life and property of the civilian popul~tion was of over­
riding application. In both ca.see, which were concerned with a claim 
for drunnges on account of the bombardment of Salonica by German air­
craft in 1916, the Tribunal held that the duty of previous notification 
clearly recognised in respect of land and navo.l bombardroont, applied 
by analogy to boni>ardroont from the oir. (Annual Digest, 1927-1928, 
case No.389; ibid 1929-1930, case No.301.) 

IX. The attitude of t he belligerents at the beginning of the Second 
World War. 

At the beginning of the Second World War, in reply to an appeal 
by the President of the United Stat es, a joint ~nglo-F'rench Declaration 
was iss ued on 2nd September 1939, affirming the i ntention of the tv,o 
Governments, in the event of war, to conduct hostilities with a firm 
desire t o spar t he civiliun population. On 17th September 1939, 
Germany t ook not e of that declara tion and announced her intention to 
adher e t o the same policy subject t o r eciprocity. The German 
campai gn in ol and in September 1939, was, of course, conducted in 
disr egard of' this declaration. 

Thon, in May 1940, Ccnrn11Y initiated on a wide scale the use of 
the aerial weapon f or the purpQse of bombardrpent, the British 
Goverruoo nt announced on 10th May 1940 with refer ence to the declaration 
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ot September 1939, tho.tit reserved the right to take appropriate 
notion in the event of bonming by tho oneJJtY of civilian populations 
in Great Britain, France or in countries assioted by Great Bri.tain. 
Nevertheless, on 18th May 1940, tho Bri t:l.sh Govermient reaffirmed 
the declaration made in September +939 to th:3 effeqt that, no matter 
what the policy of Genm.l'\Y may be, Gr.eat Britain would not resort to 
banbardment directed exclusively against the civilian population. 

%, The prt9t1oo durins the Second World War. 

The practice of the belligert1nts adopted by both sides in the Second 
World War is described by Lester Nurick of the United States Judge 
Advocate General's Department ( in his private capo.city) in ( 39) 
~imerioan Journal of International Law, 1945, pp.680 et seq. He says, 
inter alia, that in sharp contrast to the disputes amongst the writers 
has been tho unifonn, stated practice of belligerents in the Second 
World War to bomb industrial centres without·nuch regard for the 
civilian populationJ in tact at times, tho civilian population, 
particularly tho industrial workers, have according to this limerican 
writer, constituted tho avowed target. nte indiscriminate bombing 
of Rotterdam o.nd London by tho Gennans needs no description. The 
JJ.liod nations have adopted as a policy, the devastation of industrial 
areas (ibid~ p.695); official statements by Allied leaders, are quoted 
in footnote 70, ibid. 

It may be added that during the flying banb attack on London, the 
British Prima Minister declined to make a statement on the legality 
or illegality of tho attacks by flying bombs. (Statement of 6th July 
194-4-, quoted byLester Nurlck, ibid, 696). · 

Subsequently the policy of dropping atanic bombs on Japanese 
towns was adopted in two cases. 

XI1 The Charter of the International Military Tribunal, the Indictment 
and the Nuremberg Judwoont 1 

The Charter of the International Military Tribunal contains in 
its /~ticle 6(b), in the course of an e xernplative enumeration of the 
violations of the laws and customs of war, inter alio., the items ,,......., 
"wanton destruction of cities, towns or villages or devastation not 
justified by military necessity." The Nuremberg Indictment, Count 
3(G) recalls that "the defendants wantonly destroyed cities, towns and 
villages and conmitted other acts of devastation without military 
justification or necessity. These acts violated .Articles 46 and 50 of 
the Hague Regulations of 1907, the laws and customs of war, the genere.1 
prin..,.iples of criminal law, as derived from the criminal laws of all 
civilized nations, the internal penal laws of the countries in which 
such crimes were conmitted and Article 6(b) of the Charter. " 

lunong tm examples mentioned in the Indictment, there appears to 
be no case of destruction of cities, towns arx1 villages by way of 
bombing. In particular, neither the bombing of British towns in 
1940-41 and subsequently, ~or the use of the V-weapons against England 
in 1944 are charged in the Nuremberg Indictment. 

The Nurenberg Judgioo nt does not devote particular attention to 
the question und~r discussion. The only reference to the quoted part 
of the Indictment is the following sentence on page 45 of the British 
edition of the :Judgioont: "Cities and towns and villages were vm.ntonly 
destroyed without military justification or necessity." The verdict 
against Goering does not mention the bombing activities of the Luftwaffe, 
of which he was the chief• 
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XII.Reference to the o.ttitudo of the Intornational Military 
Tribunal to submo.rioo warfare, . 

It will be for Camd.ttee III to discuss, an:I to t'onn an opinion . 
on, the question what, it' &I\Y, effect the events during o.nd after 
the conclusion of' the second World \Vo.r have on the law Ngording the · 
illegality of bombarding undefended places and 8':lvise the Conmd.ssion 
and eventually the Far Eastern Sub-OO!Jlllission accordingly, 

For this purpose, the following observations relating to the 
treatment by the Nuremberg Tribunal ot a similar question,~ be useful, 
Oppenheim-LD.uterpaoht (ibid, p,415) draw an ·analogy between the law as 
to the sinki ~ of merchant vessels by submarines and the prohibition 
of the bombardment of non-combatants, 

,1s has been mown in Doo,III/70, the Nuremberg Tribunal has based 
its jud~nt on tho consideration that the .London Protocol on Submarine 
Warfare continues to be biooi~ International Law of war. In view 
of the actual developments during the second World War, the Tribunal 
has, however, interpreted the provisions of the Protocol inf avour of 
greater liberty of action by submarines. One of the consequences of 
this narrowing down of the soope of the London Protocol was that, 
although its violations remain technically war crimes, no punishment 
is inflicted for such violations as have been comnitted also by the 
other belligerent. With r egard to this restriction, it is not 
clear whether the abstaining fran imposing penalties 1s conditioned 
by the fact that the other belligerent cOJllllitted the same act on his 
own initiative, or whether it also applies when the other belligerent 
cOJIIJlittod the same act as a legitimate reprisal. 'Ibis attitude was 
adopted by the Nuremberg Tribunal towards tho London Protocol of 1936 
to which, by the end of /.ugust 1939, 48 States had adhered, and the 
fonnal validity and binding character of which could therefore not be 
reasonably doubted. 

This writer ventures, therefore, tentatively to express the opinion 
that what applies to conventional rule a adoptea as recently as between 
19~6 and 1939, by almost all soafo.ring no.tions, nust appJy still more 
to aerial wo.rfare which, as has been sho,,m above, has not been the 
subject of recent conventional regulation. 

It seems, therefore, doubtful whether item 19 of the 1919 list of 
war crimes wb:kh is also the worldng list of this Commission,still 
represents a crime recognised as such in Internationo.l Law. This 
submission is based not only on the actual conduct of the second World 
War by both sides, and the attitude of the Nuremberg Prosecution and 
Jwgroont, but also on the fact that even before the Second World War, 
there was a consent of opinion that the test whether a place is 
undefended is unworkable and obsolete. 

XIV. Tentative Proposals, 

If, in spite of what has been submitted in this paper, it will 
be considered appropriate to proceed to a detailed reply to the 
questions posed by tho Sub-Conmission under (a) and (b), the replies 
would probably have to be on the following lines: 

Re~ding ta): "Deliberate Bombardment of Undefended Places" 
means t lnten ional bombo.rdment of places with the knowledge that 
thoy are undefended (whatever the latter expression may mean). 

ii.ooording to general principles of criminal law, the burder of 
proof rests on the prosecution. This does not exclude, of course, 
that the intention t o boni>ard the undefended place may be inferred 
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from actions taken by the accused persons, 

Regarding (b)f There is no indication either in conventional 
law or in the opin on of legal writers or in actual state practice 
vmat "undefended pl.nee" ~ans. It will, hovever, be sounder to 
replace the term "undefended place" by "plnoo containing no military 
objective" and to state that the intentional bombardment of suoh a 
place is a violation of the laws and ous toms of war. 
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UNI'lE> NATIONS WAR CRDmS OCMMISSIC!i. 

Translation of Item 19 ct the Annex I to the 

Report of the Ccmnission of F'ifteen Meni>ers 

appointed by the Preliminary Peace Conference in Paris on 25th January 1919. 

for the purpose of enquiring into the responsibilities relating to the n.r, · 

19. DELIBERATE BCE.ARDKENT OF UNDEF'ENDED PLA~. 

~~l!.:. Date: -
BEU.-~~ 

~ 3or..bs Jro,ne~ from aeroplanes. 
r4 4th September, 

1914. I 

dC' 5th Sept. 1914 

BRIT'.mH A:?IRE 

Night attack. 90 inoe :ldiary bombs and several high 10th May J.915 
ex:.,: osh·e boui,s dropped. 1 wanan killed am 1 man 
wo·.mdcJ. No oppc si tion. 

Night L ttD.Ck. 47 incendiary bOIJi>s and 23 high explosive 26th ~ 1915 
, ~ nac1e'3 drq._!?.ld. 2 wcmen killed and l child wounded. 
No epposi tion. 

Place: 

Cena 

Ecoloo 

Southend 

do 

Authors: 

Ceman aeroplane. 

da, 

Germo.n ainDan in a 
c11rigible. 

1'be same cU.rigible 

·JNNEI TO DOCOIIENT 
III/78. 
f;ijruary. l94-7. 

]! -t ere nee; 

Report of the Belgian 
Camdssion of l:bquiry, 
m, p.36. 

ao 

Provisional Br1 ti sh 
Reports. 

do 



Night attack :'.n elem:- weather with a full moon. 
The districts c.ttackcd wre occupied exclusively by 
civilian int.~itl...lts (Shoredit~,. Whitechapel and 
Kingsland Road). '11 ere was no cilitary objective 
in the nei,p:hbou~:·hood. 89 incendiary bcmi>s and 30 
high expl~ve grenaces drcpped, 7 civilians killed, 
33 wounded. Nr oppcsition. 

The object.;.ve . .ma tht civilian part of the town and not 
in arrr way "- militarJ objective. A cl.ear niE'}:lt with 
the to.m ~rily Visible. 7 high explosive banbs and 
15 i~ndiar~i bcm.bs iropped. 18 civilians killed, 52 
W'Oun6c.d. No mili taz y loss. 

Night attack. Fnvocrable Visibility. Main attack 
vro.s en the tcwn itsel:f. 1'he airman descended to 
2,000 tt. "lrilen J.e saw that tile town was not 

· defended by (I.Ills.• lE high explosive banbs o.nd 6 
, incerA-iar,v 'beds drop~d. Casual ties limited to 
~ civilians: ~ .ll!"l 3nd 2 children killed; 6 men, 13 1 

':1CCle n ..nc'l , chl.leren • unded. Considerable damage. 

3 high explo.3ive bocbs dropped. 

3attle cnd"iers a!'Xl cruisers were 8CCa:panied by 
de str.:>yers. . 

Sc~~ug:1 - no t'ind de:fenoes, no t1c:rks o:f 
J:JUi t:u- or n....vnl. us~. 1be banbordment was a 
bocbardwent ct the whole town tree one end to 
tbe oth..Jr, w:i. thout cause and completely without 
disc4,:icinat:io!l. 17 civilians killed, 120 
"IIIIOundea. Dacage to houses: £30.,000 sterli~. 

iVh.ttby - no fixed defences. Damage to civilian 
property: £10,00C s t erli~. 
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31st Mey-, 1915 • 

.5th liarch 1916 

2nd - 3rd A-pril., 
1916. 

2nd - 3rd April, 
1916. 

16th IeceJ:Jber, 
1914. 

London. 

Hull. 

Edinburgh 
(the City). 

Edinbargh, ( the 
parishes o£ 
~linton I\Dd 
Liberton. 

Scarborough, 
Whitby• West 
Hartlepool. 

de 

A German dirigible. 
(A second airman 
was identit:Le~ tor 
Hull.) 

The same ailWU>. 

de 

do 

de 

• 

Another German auman. do 

Gorman High Seaa 
Pleet.(Tbe names ot 
the o:N":1.oera are 
available.) 

British Reports, 16th 
January .1919., page 4.. 
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West HD.rtJ.dpJOl - no fixed defences. Indiscriminate 
bombai.·Jcent of the town. 56 civilians vere killed 
or dieC:. as a rei;ult of injuries, 220 more or less 
seriously injured; 506 houses aoo an ascertained 
numbc-:- of c~urches and schools danaged • 

SERBIA. 

.:. nmber of' l..ildefinded towns shelled by heavy 
art.il.l.ery. 

r.itire stl'\:.~ts d~stroyed~ 
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1914 - 1915. 

1916. 

Belgrade, 
Olabatz, 
toanitza. 

Bitolje 
(llonastir} 

{Translation by G. Brand, LL.B., Assistant Legal Officer.) 

• 

!he J~ustrian and 
Gennanml.litary 
authorities. 

Bulgarians. 

Repcrts by Dr. Reiss. 
Report tQ. the Allied 
Camd.asicn in 
Occ~ied Serbia, 
page 3. 

Deport 0£ the 
Allied CClllllission 
in Oocupied Serbia, 
page~ 
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II'l/79. 
28th Februaq, l9h:71 

' 
UNITED NATIONS WAR CRIMES mng:sSION..&. 

DELIBERATE BOMBARDMBNT OF tlmEPB?l>ID PLAQBS. 

Draft RePOrt 

!?z 
Oamd.ttee llI 

Sl.lllll8.rising Documents III/78 and I/82 and embodriM 

the results of the diaouaaion in Oomzd.ttee III meeting ot 

26th February. 19~7. 

Cnmnittee III reccmnenda to the OOIIIJd.saion that the following 
reply be given to the enquiry from .the Far Eastern Sub-COlllld.a■ion ot 
24th December, 19461 

The Far Eastern and Pao1t1c Sub..Conm.asion is faoed w.l.th a 
number ot oases on "deliborate bombardment ot undefended 11acea" in 
China by Japanese planes. The Sub-Coniid.saion wishes to earn from 
the Main Comnission ( a) What oonsti tutea deliberate bombardment and 
on whom rests the burden ot proof? (b) "i'ihat comrti tutea an unde1'endec1 
place and What evidence is required to establish the fact .ot 
undefendednesa? {c) What procedure has been followed in similar oases 
in Europe by the Main C0lllllission? 

The term "Deliberate bombardment CJf undetcndod places" as 
desoribi~ a war or:l.Joo, has been inserted in ~ list of heading~ 
under 'Which charges of war orimea can be collected and classified, 
by the Commission of Responsibilities appointed by tho Preliminary 
Paris Peace Conference in 1919. The list has been adopted aa a 
working list by the United Nations War Crimes Canmission (Doo.c.1.) 

The item "delibcrato bombardment of undefended places" has been 
fornulated on the basis of Article 25 of the Rules of Land Wartaro 
of 1899 and Article 25 of the Hague Regulations, annexed .to Convention 
IV of 1907, which forbid the attack or bombardment of undefended towns, 
villages, dwellings or buildings. 

The Fourth Hague Convention or 1907, by inserting tho words 11by 
any means whatever", intended to cover boni:>ardments occurring not only 
in land warfare, but also in air vtarfare. 

1lle rules governing bombardments by naval forces, (Hague 
Convention IX of 1907), while also in general prohibiting the boni>ard­
ment by naval forces of undefended ports, towns, villages, dwellings 
or buildings, did not include in this prohibition military works, 
military or naval establishments, depots of arms or war material, work­
shops or plants which cou~d be utilized for the needs of the hoe tile 
fleet or ~. With regard to naval warfare, the criterion has, from 
the beginning, been not the question whether the banbarded place was or 
was not defended, l ·,t whether or not it contained military objectives. 
Al though the conventional law governing land and air bombardroonts has 
never expressly been amended to this effect, there was a consensus of 
q,1n1on bctwee~ statesmen, experts and writo~s on international law 
between the two World iiars, that the test of undefendednesswoa unwork­
able and obsole te. 

,- I 
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At the begiMing of the Japaneae-Chineso hostilities, o.nd o. t the 

begiMi~ of the ~oond World War 1n Europe in 1939, the l egal position 
wo.s, in the opinion ot the United Nations War Criloos COl!J:liaaion, that 
air warfnre was, in the same way as warfare on land and a t sea, subject 
to the fundamental prohibition ot diroot attack upon non-oOlllbatanta 
which permeates the whole law ot war. 

1be United Nations War Crimea Conmisaion hna, therefore, in its 
production of lists of persona against whom a~~ facie case of 

,. 

having ccmni tted a v,nr crime has been establia e , consistently 
rejected onsoa alleging illegitimate bombardroont, if, on the evidence 
before the Oamnisaion~ the bombar~ed places contained military objectives, 

. • and has l~ated only auoh persona as wuro held responsible tor having 
intentionally bombarded plaoeo containing no military objectives. 

Between 1940 and 19lt-5, the bombardr.lent of large areas .WO.a used as a 
JOOMs ot warfare by both belligerents. · The indiscrirntno.te bombing ot 
allied oi ties py tho German Airforoe hao not b1.; u n ::ud ~;Jp t:ibj:>ot of a 
charge either ago.inst the major Oerai.n mu- criminals in goneral, or 
against the Comnandor in Chief ot the Germnn Airforce who was the ma.in 
defendant at Nuremberg. Nor has the use of the so-cal.led V-weapona 
against England been made part of the Nurenberg Indictment. The 
Nuremberg Judgment does not, thereforo, contain a. finding on the subject. 
1be same applies to the trial of the mnjor Japanese war cr:l.minals. 
Among the brenohes of tho laveand customs of \7D.r for which they are held 
responsible, no mem:!.on is made of illegitlmo-te air v,arfarc by bombing 
places not ·oontai~ing nd.litary objectives. · 

The United Nations \Var Crimea Camniaaion does not think, hovever, 
that it ia neceaao.ry for the present purpose to express an opinion on 
the question what int'luonoe, if Bf\Y, the conduct of' tho Second World War 
and the Nureni>erg and Tokyo prooeodinga haw had on the relevant law, as 
the Comniasion understands that the enquiry from the Sub-Commission 
D!flinly refers to incidents which happened in the course of' the Japaneae­
Chineae hostilitios before 1939. 

III.. With the p~oviso contained in the preceding paragraph, the Conmiaaion 
replies to the three questions po88d by the Sub-Comniaeion, na followe: 

(a) 'Delibcr~te Borrbardment of Undefended Places" rooana the intentional 
bombardment of places with the knowledge that they aro undefended. 

According t 'o general _principles of' oriminnl law, the burden of 
proof' rests on the prosecution. The intention to bombard the undef'endec! 
plncea ney be inferr3d from actiond taken by the oocused persons. 

(b) Thero is no indication either in conventional l.Aw er in the opinion 
of legal wr1 tors or in t;\Otual state practice what "undefended place" 
rooo.ns. 

In the light of the developments, tm words "undefended place" should, 
however, be rea.d- ae imaning "pla.oe containing no military objective." 

(o) The Conrnission, in its aotue.l practice, consi~ored tho absence ot 
nd.li tary objectives to be the 6orreot criterion. It has, therefore, 
declined to list persons accused of being responsible for the bombardment 
of places containing military objectives, Md has, on the other ham, 
placed on its list,persons responsible for the deliberate, i.e., (M) 
~ntentional bonbarament of places containing no military objectives. 

(•) For details re specting the development of the relevant law, see 
Doc. III/78, for the practice of Comnittoo I see Loo. I/82. 
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III,Alo. 

3rd Maroh 1 1947, 

UNITED NATIONS WAR CRIMES cq.nassION. 

CCJACITTEE ll I. 

The French oo.ses Nos. 4695 and 4698 1 

oonsidero.tion of which is referred to 

Canmittee III. 

(Exploitation of the Blade Market and similar economic activities aa 

Wllr Orimes). 

At its meeting of 27th February 1947, Col'!IIlittee I 
referred tbo following two French oases t o Canmittee III 
for its opinion as to whether the activities of the 
accused should be considered as war orimes: 

(Translation) 

Case No. 4695 
French Charges ago.inst Gorman War Criminals, Case No, 21841 

Nrune of the accused. their rank and unit, 
or official position; 

.1. Veltjens, Col onel, Official in charge (charg6 de mission). 
2. Poe schel, Major, Military Controller, 
3. Bosse, ·s.s.Director of a Purchasing Office . 
4. Engelke, S.S. Director of a FUrchasing Service. 

n · 5. Matzke, ireotor of the s.o.D.E.K.O. Company. 
6. Kattenstroth, Director of the Experts and President of the U.E,W.A. 
7. Busse, a Director of the R.O.G.E.S. 
8, Weiss, a Director of the R.O.G.E.s., 
9. Wutko, a Director of the R.O.G.E.S. 
10. Ranis, Secretory General t o the R.O.G.E.S. 
11. ~yer, Staff Cher.ii.st nnd Director of the Purchasing Office "San1Wre". 
12. Prince von Hohenl£he, Di rector of a Purchasing Service. 
13. Van-Den-Linden, ireotor of a Purchasing Service. 
14. Molle_r, a Director of a Purchasing Office. 
15. Schulz, a Director of the Purchasing Offices a t Marseille . 
16. KrDJrer, ·a Director of the Purchasing Service OTTO. 
17. Breiter, S.S.Chief of a t extilo purchasing office. 
18, Drexl, Private Secretnry t o Col onel Veltjens. 
19. Zorn otitzky, Age nt of the V.E.R.V.A. Office. 
20. Zi.L'lnermann, Chief f the purchasing office f or rare me t als. 
21. Lungfeil, Director of the Purchasing off i ce HEERES , R. O.G.E.S. 
22. Nage l, Chief of a Purchasi ng Office . 
23. Ri eckey, Chief of ' Purchasinc Office . 
24. Pet er, Chiof of an OTTO Purchnsinr, Of f i ce . 
25. Fuchs, Chief of an OTTO urchnaine Off ice . 
26. Gcrb, Chief of an OTTO Purchasing Of f ice . 
27. Vogel, Chief of an OTTO Purchasing Off ice . 
28. Pescht, Chief of an OTI'O Purchllsi n Of fice . 



-2-
/ 

29 •. Ohl, Chief of nn OT'l'O Purohnsing Offioe. 
)O. _. ¥uller, Chief of an O'.I'l'O Purohnsing Office. 
31. Godeoke, s.S,Cbief of' an OTTO Puroh~_,ing Off'ioe. 
32. Horne, Chief' of an OTTO Purchasing Of'fioe, 
33. Maulaz, s.s.chiet of' an OTTO Purchasing otfioe, 
34. Niemann, Official purchaser for the R.o.G.E.S. 
35. Bre.cksiek, Chief accountant to Kattenstroth. 
36. 'Kirchoff', S.S. Chief of o. Purchasing Office, 
37. Halswiok, S.S. Chief of the cdmeroial polioe service. 

Date & Place of commission ot allesed cr:lma: 

France: 1942 - 1944. 

No. nnd Description of crime in Wnr Crimes Listi 

No, 13, Economic Pillage, 
No. 7, Deportntion of' civilians (as regards Hnlswick). 

Reference to relevant provisions of' National Law; 

War Crime No. 13: Art,440 ot the Penal Code and Decree of the ~ 
1st September 1939: Penal Servitude for a , term of years. 

War Crime No, 7: Art.341 of' the Penal Codo: Penal Servitude 
tor a term of yef\I's. 

Short Statement of Fncts: 

Colonel Veltjens ms charged as o.n official of the Four-Year Plan 
with the task of organising the blaok market in occupied territories in 
the West, in order to enable the importing into Germal'\Y of' the greatest 
quantities possibl~ of goods in addition to the truces in kind and the 
official purchases, The other names of' war criminals proposed for 
list I A' are of the directors of' services and managers of enterprises 
entrusted vdth carrying out the Veltjens plan. · 

Particulars of Alleged Crime; 

Colonel Ventjens, an official. (charg~ de Mission) nt the headquarters 
of' Field-lifarshal Goering., proposed, on 21st Mo.y 1942, the scientific 
organisation of' the plaok market in the oooupied territories uf' the West 
A conference wns held with this end in view at the Ministry of War 
Production in the presence of representatives of the German Government 
Ministries. The plan of Colonel Veltjene was adopted and, in an 
of'ficial letter ( le ttre de service) signed by Goering, he received full 
powers for its execution. 

Until this time the different Gorman services, the ./\rrzy, the Navy, 
the s.s., the Todt O~ganisation, the Air Force, etc., had operated in 
an unco-ordintlted fauhion and possessed purchasing offices independantly 
in the occupied terri t ories~ Thie practice ms inconvenient in rnaey 
wnys. It ploced tho Gerr.io.n purchasing offices in a position of mutual 
competiti on when de~ling \7i.th foreign snleernen, it encouraged corruption 
among the Gorman ng~~ts in charge of buying, it reoultod in tho making 
of unfavourable bargains (goods of inferior quality) or uneconor.dc 
transact ons (goods deliv6red in duplicate or in e xcessive quantities). 
Further, rare a:,tals and valuable goods escaped the hands of. ·Gennan 
buyers and were sent by third parties to neutral countries. 

The centralisation of purchases on the bl&ek market under the 
direction of Col on 1 Voltjens was intended t o overcome these inconvenient 
f eatures, "A ce ntral administration is created f or seeking out and 
using goods fran the black market in occupied territories," It was o. 
qu st i on of "using the black rnnrke t t o the gr eat es t extent and in the 
best fin noial conditi ons f or the Reich". ( Translation f the Vel tjene 
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report of . 21.5042) It is clearly stated that tho Veltjene organisation 
must not "hamper tho l egal possibilities of taking poHoesion ot. goods". 
(loo ooit.) Its purpose was therefore to snatoh awey and import into 
Germany all goods, raw materials or manufactured products which had been 
able to oscape the official oomrneroial transactions and tho taxes and 
requisitions of the German government. 

'Ibo capital necessary tor financing of those activities was supplied 
by the R.O.G.E.S. which was itself credited with funds by the Reich 
Fino.nee Ministry and the Price Control. 'lbe, organ specially charged with 
the manipulation of funds and with the granting of orodits, wu the 
UEBERWEISUNGSKASSE, whose agent in Paris was Erich Lung1'iel. 

The blzy'ing organs, credited w 1th funds had direct relations with the 
i ntennediarios, bank l'llllnagers and traders, · l dt1marcheurs, rabatteurs), 
individual!! of o.11 nationalities, and doubtful characters (MARQUER, 
SZKOLNIKOW) . Ti:iese agents, paid on a conmission basis, having important 
means of access to credits and very large sums of ready money, soU:f1.,ht out 
stocks of goods for vlhth they paid any price who.tevor, and worked for 
purchasing offices of whim those best known were as followaa 

The OT.rO 9ffice~ fran the Christian name of their director Otto Brandl, 
who committed suicide on 6th August 1946 at Munich after hie arrest, were 
centred at 23 Square du Bois de Boulogne. 'lbeir purpose wa~ to b~ goods 
of' all kinds with the exception of oils and fats, but more particularly 
c~tals, texti l es, hides and skins, provisions, seeds, spices and sanitary 
mterials, 

The Military Controller attached to the Otto Offices was Major 
POESCHEL. Tho chiefs of the Otto Offices with specialised purchasing 
tasks wer e ns follows: 

For the b:raooh doo.ling with hides and metals, - Dr. ~CBS. 
For the textiles bro.nob - KRAMER and MJ:e. GERB. 
For provisions, spirits, etc., - ZERNOTIZKY and PETER. 

The figure for the transactions carried .ou-t ~Y. . the Otto Offices 
ar.iounted approximate ly to 22,000,000,000 franos ·aooording to the accounts 
of' R.O.G.E.S. 

~he MUNIMJM-PIMETEX, an abreviation for Munitions Ministerium and 
Pioniermaterial, Metalle, Textilicn, with a business office ut 33, Avenue 
des Champs Elysees, had the task of purchasing metals, machinery, tools, 
cables, ma.chine tools and .provisions, particularly eggs and vegetable 
preserves. 

In charge of this purchasing office was Dr. Paul BOSSE, with Capt. 
' VOGEL as his assistant. · . 

Each of the f ollowing sections specialised in its purchases with 
. the follo~ng in charge: 

The buying of metals, NAGEL. 
The purchasinn office at Marseille, SCHULZ. 
Tho buying of provisions, VAN-DER-LINDEN. 
The buyi ng of r.iachinos and tools, PESCHT. 
The blzy'ing of textiles and hides, OHL. 

Others had ~,ocial tasks, notably in the b~ing of r are rr~ tala, 
wolfram, industrial diamo nds, etc. These persons were RIECKliEY, 
Ml. l e. MULLER, HORN and ZIMMERMANN. 

The ac tivities of' Munir.dm-Pimetex for the period from 2nd August 
1943, t o 31s t October 1944 alone came up t o t he figure of' 3,500,000,000 
francs(\ 
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1'ho. BSSBX ottioea1 

. The s.s.servioes had their own purohaaing offices at 27 Avenue 
laroeau, but they were integrated with the Vol tjens organisation. Their 
purohaaea concerned mainly textile~, provisions, wines and spirits. 

The Director was the S~ s. Hauptsturmt'uhrer .ENGBLKE and his assistants 
· were ~.s. · Untersturm:f'urhers KURC:IOP.F, BRBITBR, G<DEOXE and MAULAz The 
S.S. aervioea operated in oonjunotion with the other puroho.ai~ ottioos 
exercising a sort at' police function over their transactions, contisco.ting 
~oods and deportir>.R where necessary business men who refused to co-operate. 
(The tnak of Dr. HALSWICK ot the s.s.). 

ihe purohaaea carried out by the ESSEX Otficos come to more than 
1,000,000,000 frarr:,a between 15 JW'le 194.3 and 31 JanUArY 1944, according 
to the accounts ot the R.o.a..E.s. 

The S181 :RCJm Otfioes - s.s. Offices specialising in the finding out and 
buying ot metals, situated o.t 10, plnce des Etats-Unis. ~8 director 
was S.S. Untersturmfuhrer Prince von HOHERU)UE. His business figures 
oam, to 122,000,000 tranos. 

The 1:§ff,KlO' 01'fioes 1 77, Cho1:1pa Elys~es, Paris, a ooq,any 0 
apeo a ~n the buying of fats tor consumption and for industrial 
purposes, dir,oted by' Dr. MATZKE. The activities of this company were 
rela.tively modes.t, (50,000,000 francs). 

-ATSPARK .541 Offices. ibis service, directed by Oberstabaapotheker 
, was charged with b1zy'ing sanitary materials. Its opere.tions 

·. amounted to 50,000,000 trance 

ibese bl,\Ying offices had branches in the provinces, pnrticularly 
in Lille. 

1'he U1E W1 .A1 (Uoberwachungestelle), was· the organ used by Veltjena for 
oon&oiilng nnd dirooti~ tho purchasing activities of the offices. It 
appointed experts who estimated quality and value, and the expediency of 
the transactions being carried out. Their opinion wo.a absolutely 
mceseary for the conclusion of a deal. Its body of experts we.a under 
the direction of K.ATTE?emOTH, who had under his orders Oborzahlmeieter 
BRACKSIEIC. 

J 
!he R10.G.E.s. (Rohstoff.:oeaellsche.ft) was a cqnroorcial company witho '.:t 
powers or its own and created to serve as a fa9ade for the organising 
offices and oanmi ttess. It was this co~ny which financed the purohPQi., -~ 
offices, kept accounts r£ their comr.teroial operations and ensured the 
sending aoo carrying of goods into Gennany. In reality 1 t possessed a 
roonopoly for all the countries in the West and its t r nffic paid no customs 
dues. After the purchases had been 'carried out by the offices at black 
ne.rket prices, the R.O.G.E.S. was refunded the difference between that 
and the official price by the Ministry of War Economics, so that the goods 
came at the normal price into the commorcial channels within Germany. 

The operations carried out by R.O.C.E. s. on behalf of the 
Veltjene organisation alone amounted for a period of 11 roonths (1st 
Januo.ry to 30th November 1942) to 1,000,000,582 francs. 

The directors of R.O.G.E.S. in Paris were WUTTKE, WEIS and BUSSE. 
RANIS was in charge of aoo oL111ting. 

The injurious effects of the Voltjens oreanisati on is shown by its 
own words in its re port of 15th Janunry 1943 t o Reich-Marshal Goering. 
It exphasised fir s t th.:tt t o the extent of 9/l.Oths the financing of the 
operati ono on the black market by the purchasi ng offices was assured by 
tho ptiyJOOnt of Fr e nch occupation expenses. It set out the ec onomic 
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value of tho ccmneroial transactions OOITied out on the black mnrket by 
drawing a fav~e.., comparison for the period from lat July 1942 to 30th 

. NoveJnber 1942;-the"""'d'f}erations cnrried out by its services (38l,.,J82,893 
.Roichsmnrks), and the operations ot the official services for normal 
transactions operated by the Militllrbefchlshaber (267,409,926 Reichsmarks). 

1t follows then that the Veltjens organisation enabled the <knnan war 
econOJI\Y completely to drain the internal mrkets of the occupied countries 
without prejudicing the German finances. · Its aotivi ties even provoked 
the protest of the Vichy government (Bicholonne Michel agreements), but 
without success. Its methodic exploitation ot the black mnrket was 
cnlculated not only to enpty France of all substances trom the economic 
point of view, but also to cause a rise in prices and inflation, and a 
certain moral decline in the quarters effected directly or indirectly by 
tho purohaei~ offices. 

Only the directors and managers who wero in charge of camneroial 
operations, and who were oo le to derive therefrom personal gain, have 
been held as accoDl)lices in the war crime of pillago. 

Case No1 4:§98. 

French charges Ma.inst Gennan wnr oriminals 1 Caso No122071 

Names of the accused, their rank, unit or 
official posi~ 

(1) Bernard Pocppelmann, 
(2) Henri Munsch-Meyer. 

Date & Place of cOJil!lission .of alleged criloo: 

Paris, 1942 - 1944. 

Nwnber and Description of Viar Crime in War Cri.roos List; 

No. 13, EconorJic Pillage. 

Reference to relevant provisions of national law: 

Art. 440 of the Penal Code; the Decree of 1.9 • .39; and the Decree of 
15.5.40: Pennl Servitude for a term of years, 

Short Statement of Facts: 

Poeppel.mann and Munsch-Meyer were directors and principal share­
holders of the Socolilex Company whic h was charged by the Germnn Government 
with the t ask of ma.king the French tanners and r.lanufncturers of f ootwear 
work for the benefit of Genna.ny. 

Particulars of Allesed Crime: 

The Germans, Poeppelrnam and Munsch-Meyer, a cc:mroorcial man and a 
banker r espectively, both living in Paris, set up there on the }rd 
December 1941, a limited liability oornpany called ~oci~t~ de Commerce pour 
l'Importation et 1 1Exportation (SOCOLILEX). 

'l1'ti u Company used t o import into France rav, materials intended for 
the manufacture of f ootwear, excepting the hides and the t annin3 oxtraots 
intended f or the Fr e roh tannerie_s. 
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klthough in fact the Sooolilex Company did nothing but import 
into Prance German goods and proeucts, it none the leas contributed 
cUreotly to the economic pillage of the country. It must be pointea 
"out 1n tact, on the one hand, that the Hides Ofr.l.oe, which regulated 
within Franco the whole c1'the footwear industry and hides industry, 
forced the French tanners and manufacturers to blJ¥ from Socolilex, the 
sole suppliers, Gernan products of' an inferior quality at o. high price; 
and, on the other ham, that Sooo lilox only sold to firms v.bich worked 
compulsorilf tor Gennany and whose products wore bought exclusively by 
R.O.G.E.S, (the German Purchasing Company atto.ohed to the Ministry of 
F.oonond.os). 

The total figures representii:>g the business carried out by the 
S.:>oolilex Company from 3rd Deoer.ibcr 1941 to 31st October 1944, we.a 
257,106,362 fro.nos. 

It ia oleo.r then that the company was very .active during the 
oocupntion, and that it constituted an important part of the organisation 
entrusted by the German government with seeing that the French hidos 
industry worked only for the benefit of Gernney. 

Poeppelmo.M and Munsch-Meyer, directors and principal share-holders 
of Sooolilex,must be held responsible for their criminal activities. 

fO:rticulars of evidence in support: 

The Expert Report dated 2~th September 1945 of Monsieur Lefevre, 
expert accountant appointed by order on 9th March 1945. 

.. 
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III/81 

l}th March, 1947 

UNITED NATIONS _j_:A!LJIB:llitES COMMISSION 

cm .O:TTEE I!_! 

Too French Case No. 469_2 ( Exploita.tion of 
the Black Market a s !:__,far Critle) 

Preliminary Repor~ 

Prepared by tho Socrot .uJ:f on -the b sis of 
the discussion in tho Meeting of 6th 
March, 1947 ~ 

In tho 11ootin8 of Committee III 
held on 6~1 ~a.rch1 1947(COl?lllittee 
III 1inutu~ N0 02/47) the Seoretar,y 
to Cornmittoci Ill vms charged with 
thb t nsk of preparing a paper 
b sod on the opini.ons tentatively 
expres..,cd in the meeting. The 
follo111ing text is subnitted as a 
basis for discussiono 

I. The persons concurneJ. oro charged with "economic pillage" 
(apart from the accused No.37, who is also charged with deportation 
of civilians, the latter accus~tion being outside the scope ot this 
paper). 

By Article 47 of tho iuguc Re[sUlntions "pillage is 
formally forbidden"~ 

Pillage is also om of the items of the 1919 list 
which has beon adopted by th:i.s Commission as its wor~ list of 
war criroos (Doc.Col) The provision of Article 47 means, in the first 
instance, that private property of inhabitants of occupied torritory is 
no longer ala.wful object of prlvate booty. Occupant soldiers nuat not 
plurder for private purposes. In his mongraph on the International 
Eoonomic Law of Belligerent Oco pntion, E.,H. Feilchenteld states that, 
iri his view, the rule a,eainst pillage does not merely proteot private 
property, but is also directed against all acts of individual lawless­
ness, committed in regll.l"d t o property interests of all kinds, including 
p.iblio property. "It is neces:Jnry to think",the writer goes on s~ 
"not merely of individuals, t =i.lso of big business interests that fflL\Y 
want to rob inhabitants. Thoy 1- y employ more complicated methods than 
outright plzysicnl ste 1~ n .. '.l.'l , r , vest cases of bl110kma:i.l; purohases 
have recently been tho ~c in ,, · c. u person is forced to eell his business 
to another who is more ncocrt -:Ulo to the authorities of the occupant. 
However, we are her e d ·tu.in · only rn. t pdvute pressure; where govern-
ment pressure is u. l r J.0 n hm 1; • have a clear oase of private 
plundering, but o c 1.. ,nfronte ·,it n p-.1blic confisca.tion, legal or 
illegal, according to m ··t hur til.u zul 's on xx:quiaitions are 
observed". ( o. o.pp-,31-·3 .:::) · 

II. The Charter of t :1u l torn tional Military Tribunal 'does 
not use the tenn ''pi.11 c ', but sp n.ks1 in Article 6(b) 1 of "plunder . 
of public or priv1.1.ttl property 11 ( ofcDocoIII/67, analysing the treatment otph:x)r 
of public and priva te prop0r y in the Nuremberg Judgment). The 
Nuremberg Judt,T1.ent has sumrn-1.ri~ed the l aw as to economic war crimes 
by stating th t, under th& ru us of war, the eOOOOII\Y of an oooupied 
country can only be roquirod t o bear the expenses of the occupation, 
rud these should not be ter th the eoonoII\Y of the oountry oan 
~ reasonably expected to be .(p e 53 of Cm:lo696lt-). Evidenoe in 
the Nuremberg case h s es"C bli (3he .- the Trirunal further states, 
"that the territories ccu iu 'uy Gormany uero exploited for the 
Getman wnr effort in the mst ruthle ss wey, without oonsidoration of 
the local econoII\Y, and in conscque ce of a deliberate design and 
policy. The ro w sin truth a syst o tic "plunder of privo.te or publio 
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untlor Article 6(b) of the Charter 

In describing the conduct of ~ho occupying authorities in 
some of the oooupiod countrios, the Nuromberg Judgnent(l.c.) reters 
to an order by Gooring, issuod as early as the 19~~ October,1939, 
and states the following&• · 

• 

"As a oonsequenoo of this order, agrioul tural products, raw mat­
erials needed by German f aotorioo, machine tools, transportation equip­
men\other finished products and even foreign securities and holdings of 
foreisn exchange were all requisitioned and sont to GermaJ\Y• These 
resources were requisitioned in a manner out of all proportion to the . 
eoonomio resouroes of those countries, and resulted in tand.nfl, inflation 
and an active black marketo At first tho Gennan oooupation authorities 
attempted to suppress the black onrkot, beco.u~o it. ,,as a ch4nnel ot 
distribution keeping loonl products out of Gorman hands. When attempts 
at suppression failed, a Gorman p.irchc.sing agency wo.s organized to make 
pirohases tor Oermq.J\Y on the 'l.>lo.ok market, thus carrying out the assur­
ance made by the deferdant Goering thnt it \'Uu, "necessary that all 
should know that if there is to be fom:i.no o.nyvthere, it shall in no oase 
be in Germany"• 

In maiv ot the occupied oountrius of the East ani the West, the 
authorities maintained the pretence of paying for all the property wh!ah 
they aeized. This elaborate ·)retence of i,eyment merely disguia!td the 
taot that the goods sent to Gomony from these ocoupied countries were 
paid tor by the occupied countries themoelvea, e i ther by the devioe ot 
excessive occupation oosts or by forced loons in return for a credit balanoo 
on a. "oleo.ring aooount" whioh was nn account roorely in name~ 

In most of the occupied countries of the ED.st even this pretenoe 
of legality vms not maintained; eoonomio eJCPloitation beoame deliberate 
plun:ler"• · 

m. It will be seen from tho preceding para.graph that the Lomon 
Charter and the Nuremberg Jud~nt have developed the rules of Intemat­
ional La.w on our question to the extent that not only pillage, whioh is 
the unauthoriaed outrage of individual soldiers, is punisho.ble, but also 
aotivitiea whioh oane urder the wider tenn of plum.er of publio or 
private property run in this conneotion the very faot vthioh is charged 
by the Pronoh NationaJ, Offioo in the presunt case hns been mentioned in 
the J~nt, hamely the organiso.tion of a purcho.sing agenoy to malcB 
purchases for Germany on the blo.ok market, It is stated in the Frenoh 
oharge No.1+695(see Doo.IIT/8:-,, Po4 botto:n) tha t to the extent ot nine­
tenths, the tinanoing of the 0p0r atjons on thu blo.ok market by the 
pirohasing offices was assurud by t ho peyment of French occupation 
expenses. 

It is also atatod i n t he, olw.rco( P• 3 of Doo. III/80) that the 
agents of the Veltjens org us t:i.0 113 :..0,1 , t out stocks of gpoda tor 
which they po.id llJ\Y price wha t ovuro 

IV, The contributions which v1e ro ~xtorte-1 frotl\ the French eoonoD\Y 
by the German oooupying ont horities were f ar in oxoess of the needs ot 
the Bl'II\Y of oooupation or of th0 o.drninis t r t .ion of occupied Frenoh 
territory. If it had been othe r wi sH1 no money would have been avail­
able for financing nine-tent hs of tru:. enonzy-'s blook market pirohases 
for Germal\Y• The exaction of t he exorbitant o ntributions constitutes 
therefore o. violation of Artiolo 47 of the Hague Regulntions. (Item 

·15 ot the 1919 list, vthioh is thE. working list of the Oommission(0.1) 
read.ea '!Exaction of illeglti.ma.t e or of exorbitant contributions and 
requisitions" )This hns al.ready been esta.blished in the Nuremberg 
Judgment • I do not think, howovar, that personal or:lJninal responsib­
ility tor the exaction of exorbitant oontritutions by Gennal\Y from 
Frnnoe can be fastened upon tho ccused 2 t o 37. It could, probably, 
be argued, that the aoousod l(Voltj ens ) is -~ ~-<?..~ of having o.s a 
member of Goering4 s economic headquar t e rs, boon implicated in the 
polioy of exacting exorbitant .oontr!but i cns and of being an e.coessory 
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attor the taot of this orirno in knowingly using the monoy tluls 
extorted for tho puroha.ses on tho blaok rnarkot. 

v. I submit that it is not possible to sey tho.t the purohaaing 
ot goods on the bla.ok markot, um.er oirowneta.noes in whioh. the 
highost prioes are paid, constitutes pillage either in the traditional 
sonse ot this word or as oxteooed by the leading writer on the 
subjeot(supra para. I). 

In 11\Y vi6vt thoeo blaok narkot operations do not even comQ un:ler 
the widor notion ot plunder ns ~plied o.t Nuremberg. 

Tho "plundor" aspoot consists in the w03 how the 11¥:)MY' tor tho 
bla.ok aarkot piroha.ses v,a.s raised. If the Germans ho.cl brought to Franoe 
good and vnlua.ble ourrenoy and spent it on tho bla.ok market, nobod.,y 
would su&:;ost to tront tho transa.otion as pillage or plunder. 

VI. This doos not r.1oan that the persons who wure responsible for the 
bla.ok oorkot opera.tiona o.re not oriminally responsible. 

To the extont to whioh i;uroho.ses on the blaok market wre 
prohibited and orirainal unuer Frenoh nunioipal. law, the activities des• 
oribed in the ohargo oonstituto a vi la.tion of those Frenoh provisions. 
To tha.t extent the o.otivitios ohargod were offonoes un:ler Frenoh nunioipal 
law and are punishable a.a suoh. 

VII, On tho question whothor thoy sinultaneiously constitute: war 
orimes wxlor international la.w, the following ma_y be saids Artiole 4-3 
of the Hague Regulations provides tha.t the oooupant has a duty to restore 
Md onsure public ordor am safety and to :rospeot, unless absolutely 
preventod, the la.VIS in foroo in tho country. This provision is addressed 
to the oooupying Powor as suoh. Ttl8 rule toot the 000,1pying Powor shall 
roepaot tho la.we in foroo in the oountry primarily roonns that it shall 
not, unless n.bsolutoly prevented, make alterations in the laws in f'oroo 
in the occupied oountry. The rospoot to tho laws in f'oroe is thoref'ore 
primarily illustrated by the duty of abstention from ohanging them. 

It is submitted, however, t~1.t the prohibition oovers not 
only the fomal changing of the lar1s in t'oroe, but nlso the organising 
of a systematic violation of those laws. If the Hogue Oonvention 
prohibits, o.po.rt fro~ tho onso of o.bsolute nooessity, the changing ot 
the law, the prohibition covers also who.t is in f'aot tho same and 
a.otunlly more objeotionablo, narooly the plaz:mj.ng and organising of 
violo.tions of this law. Tho persons responsible for the orgo.nising 
and plnnning of systorno.tio violations of the laws in f'oroe in France 
a.re s,.a:Uty of a violation of Article 4-3 of the Hague Regulations. 

VIII. In order to establish a. prima f aoie onse of the existenoe 
of this guilt, the National Offioo should be asked to submit additional 
Wormo.tj , n with a view to establishing the f aot that the aotivities 
known as 1., ~ "blaok market" woro at the material time prohibited and 
punishable un:lor French la.wo 

Ix. Provided this adclitiono.1 infonna.tion is given, the respons-
ibility of the accused No.J, who planned tho whole soheme al'¥l was entrusted 
by Goering with carrying it out, apponrs to be prima f'aoie established. 
The question a.a to mat extont the other acrused persons are implicated, 
either ns diroot Porpe.tr tors or ns accomplices, in this planning and 
orgo.nising of ,the systematic violation of ttE Frenoh legal oroar will 
be a. ~ tte r for Oornmittoa I t o deoiclo. 
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III/82. 

:U..th March, 1947. 

UNITED NATIONS WAR CRIMES CCMMISSION. 

OCIIUT'UE III. 

The Prenoh Case No. ;698. 

(Alleged ~1l]age through economic activities: making 
lPrenoh ~r• am manufacturers of toot..enr work 

to~Senefi t ot Germany) • 1 

Draft Report by Cortmittee III. 
the Secreto. on the basis of the discussion he d 

I. At its meeting on 27th February, 1947, Coomittee I referred the 
Prench oase No. 4698 to Canmittee III for its opinion as to \mether the 
activities of the accused should be considered war crimes. Aooording 
to the short statement of facts, the oocused (POEPPEI.MANN and MUNSOH­
ME'Y'm) were directors and principal share holders of a company whicJ 
was charged by the German Government with the task of making the 
French t.anners and manufacturers of foot-wear work tor the benefit 
of G~rmo.ny. The accused, a corrmercinl man and a banker respectively, 
both living in Paris, set up there in December 1941, a limited liability 
oanpany. Thia company used to import into France raw materials 
intended for the manufacture of foot-weo.r, excepting the hides and the 
tanning extr\ffl,,._,hintended tor tho French tanneries. The charge 
states thatLt'Yie""o6inpnny did nothing but import into Franoe German good.a 
am products. it none the I.t,ss contributed directly to the econanic 
pil.l.Age of the country. Thia proposition ia in the charge baaed on 
two tacts: (1) that the Hides Office ·w1hich regulated within Pranoe 
tlu; whole of the foot-wear industry o.rrl the hides industry forced the 
French te.nncrs and manufacturers to buy from tl'lfl company, the sole 
suppliers, Ge:rrnan products of an inferior quality, and at a high 
prioe. {~) that the company only sold to firms which worked 
9ClllpGlaori]¥ for Germany and whose products ·.-.,ere bought exclusively 

by the German purchasing canpany ntta.ched to thf# Ministry of Economics. 
The charge states that the total figures representing the business 
carried out by the compo.ny from Decombor, 191.1, to October, 1944, 'r7as 
above 257.000.000 francs. It is statod that the company constituted 
e.n important part of the orgnnisation entrusted by th6 Gennan Government 
with seeing that too French hides industry \70rked only for the benefit 
ot Gt.:nno.ny. . . 

II. In the opinion of Canmittee III, the chargt:, unless supplemented 
by additional f a.ots, d snot disoloso f acts establishing a p~ facie 
oaae for a war crime having bct:n ocmnitted. The e.otivities the 
tuo company directors imy have bu~n und certainly "ere disa.d.vo.ntngeous to 
the French economy. Thy did not, how~ver, come either W1der the notion 
of pillage which is prohibited by article 47 of tho Hague Regulations 
or under the: tenn of "Plunder of Private or Public Property", c.s used 
in article 6(b) of the Charter of th .. Interna.tionlll Military Tribunal 

••••••• 
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and as aPP,lied. b.y ... t .lte Net-emberg Juqgement in tht1 trial of the mjor Gorman 
\7nr ·oriminnls. It .1a not sto.ted in tie cbArge that_ the a.oouaed did not 
pay full value for the goods thoy purohaae~, nor that they in applying 
oriminal muans, achieved more tht;ln tho value of the good.a they sold. 
As tar o.s tho .charge contains hints A.t ·un1a,1tu1 pressure hllving 
been brought upon tht: French ocmnercial 0OD1IlUnity, it is not stated 
that the tl7o ll00U8ed were personally implicated in the applying or 
threatening of the ill&gt ti.mate usu ot foroe. · 

It is stated that French tanners and manutaoturera were forced • 
tbougb not by the a.oouaed - to ~ from the aooua~ Gorman products of an 
interior qunlity. OolJmittee III fails to see the rel41vnnoe ot th11 
statement, particular.~ · in view . ot tho to.ot thnt the pr~ota mode at the 
material of infurior quality were again re-impprted into Germtll\Y. 

III. Committee III therefore reoomnends thllt the National ottioe be 
invited to supplement ~he charge and that unl<:#ss the charge is supplemented, 
the a.oouaed should not be· listed by the Comnission. 

... .. . 
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IlI/83. 
25th Karoh 1 19471 

UNITED NATIONS WAR 'CRDIES OOWISSP!, 
I 

OCIOaT'l'JiZ III 

The Prench Oaae Ho. 4.695. 

(Bxploitationot the Black Market aa a lfar Orte,). 

Draft Report by Oonml ttee III (prepared by 
the Se0retary: on the baaia ot the cliaouaaiona( ) 
in the meetings ot 6th and 20th March, 1947,) • 

I. In its meeting ot 27th rebruary 1947, Oannd.ttee I referred the 
Pronoh Case Ho, 4695 to Oannd.ttee III tor its opinion as to whether 
the activities at the aooused should be oonsiderea aa war cr1mea, 

~ttee III discussed the case in its meetina,held on 6th, 
20th and 27th March 1947 (Minutes Hos, 2, 3 and 4 of 1947), and 
adopted the following report: 

II, 11ie Prenoh National Office ohe.rgea Colonel Vel tjena and 36 other 
persona w:l th the war or:lme _of ":Eoonood.o Pillage". It refers to No. 
13 of the worki~ list ot war orimaa adopted by the 00111Diaaion 
(Doo, C,l) and refers as to relevant provisions of national law to 
Art, 440 of the Frepch Penal Code and the French Decree of 1st 
September 1939, 

III, In the · French charge it _is state_d that the first aoousea, 
Colonel Veltjens, was a German official tor the carrying out ot the 

· Four-Year Pl.an and had the taak ot organising the black market in the 
oooupied territories at the West, in order to enabl~ the iq,orting 
into Gerrmny of the greatest quantities possible of goods, in 
addition to the taxes in kind and t)le ofWficial purchases, The other 

♦ accused persons were the directors at services and managers of . 
enterprises entrusted with carrying out the Veltjens plan. Aooording 
to the charge, Veltjens· proposed on 21st May 1942 the soient:l.N.o 
organisation at the black market in the occupied territories··of the 
West, At a conference held with this end in view, the pl.an pr~osed 
py h:lm was adopted and in an official letter from Goering, Veltjens 
received full powers for its execution. The chargo quotes from a 
memorandtm1 prepared by Vel tjens dated 21st May 1942 that "a central 
administration is oreatod for seeking out and using goods from the 
black mrket in oooupied territories". It was a question of "uaing 
the black markot to the greatest extent and in the best fi~ial 
conditions for the Reich". It was the purpose of the Veltjens 
organisation to snatch awa:y ·and import into Cermany all goods, raw 
materials or nanufnot~d products which had been able to escape the 
official commercial transactions• and the truces and requisitions of 
the Gennan occupation. · .Agents of the c;lifferent German organisations, 

<•> 1'be disoussion and preparatOl"l work preceding this report is 
to \ta found in Documents III/BO and ID/81 and 1n the 
Committee III Minutes Nos, 2 and 3 of 1947. Relevant 
questions of law pertinent to the Sllbjeot have also been 
di soussed. in Documents I/22 and lli/15. 
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pAid on a commission bo.ais, having iq>ortant means ot aooeaa to • 
credits Md wry large suma of reo.dy monoy, sought out stoolca ot 
goods for which they paid any pr:l.oe whatever. The French charge 
further states that tho injurious effects ot 1he Veltjena organisation 
1e shown by its o'rm words in its report of 15th January 1943 to 
Re:l.ohamarshal Goering. It enq,ho.siaea tu-at that to the extent ot 
9/l.0the the financing of tho operations on the bla.ok market by the 
purchasing oft:l.oes was assured by- the pqment ot tho Fronoh occupation 
expenses. It also setaout the economic value of tm comaeroial 
transaotiona carr,ied out on the · black market by drawing a favourable 
comparison between the operations carried ·out by this service in the 
period trcm 1st July 1942 to 30th November 1942, amounting to 
3&.10001000 Rm, with the operations ot tho ott1o1.al aerrioea tor 
normal tranaaotiotls operated by the Militlrbet'ehlahaber, (267,000,000 Rm). 
ibe French charge conoludea that tho Velt~na organisation enabled the 
German war eoonOJl\'f oonpletely to drain the internal marlmta at the · 
occupied countries without prejucU,oing the German t:l.nanoea. Its 
methodico.l exploitation ot the black market we.a, the obJ.lrge submits, 
calculated not only to ei:ipty Franco ot all sli>stanoes from the economic . 
point ot view, but also to cause a r:l.ae in prioes ana inflation and a 
certain moral decline in tho quarters affected directly or indirectly 
by the purchasing offices. · · 

J.V. Committee III first considered whether tho activities ot the 
o.ccus~d persona complainod of come, as stated by too French National 
Office, under the notion of pillage. 

In conventional international law the question of pillage is 
dealt with in .Article 47 ot the Hogue 'egulationa of 1907, according 
to which "pillage is formally forbidden". 

Pillage is also one of the items of the 1919 list wh:l.oh baa been 
adopted by this Camnission as its vorking list of war crimes (~.C.1). 
The provision of Article 47 means, in the first instance, that private 
property of inhabitants ot occupied territory is no longer a lawful 
objeot of private booty. Occupant soldiers must not plunder for 
pr1vo.te purposes. In his monograph on the International Economio 
Law of Belligerent Occupation, E.H.Feilchenfeld states that, in his 
view, the rule against pillage does not merely protect private property, 
but is o.lso directed against all acts of individual lawlessness, 
camnitted in regard to property interests of o.ll kinlls, including _) 
public property. 11It is neoesso.ry to think", the writer goes on 
sqing, "not DOrely of individuo.ls, but also of big business interests 
that~ want to rob inhabitants. They may e~loy more canplicated 
methods than outright physical stealing. The gravest oases ot blaok­
mail purchases havo recently been those in wh:l.ch ·a person ia forced to 
sell his business to another who is more e.oceptable to the authorities 
of the occupant. However, we are here dealing only with private 
pressure; where government pressure is used or added • no longer 
have a clear case of private plundering, but are confronted with 
public confiscation, legal or ille~al, e.ocording to whether the rules 
on requisitions are observed." {o.c. pp,31-32). 

v. The Charter of the International Military Tribunal annexed to the 
Four-Power Agreermnt of .8th August, 19'4.5, does not use tho 'term 
"pillage", but speaks, ~n .Artiolo 6(b) of "plunder of public or private 
property" (cf. Doc.III/67, 6.nnlysing the treatroont of plunder of public 
and private property in the Nuremberg Judgment). 1be Nuremberg 
Judgment ho.a summarised the lo.w as to eoonond.c war crimes by stating 
tho.t, under the rules of v.nr, too econoJ!IY of an oocupied country can 
only be required to bear the expenses of the occupation, and those 
should not be greater than the econCIJ\Y of the country can be reasonably 
expected to bear ( page 53 of Ond. 696lt.). Evidenoo :l.n the Nureni>erg 
case has established, the Tribunal further states, "that the teJ.Titories 
oocupied by Germany were exploited for the Genne.n war effort in the moat 
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ruthless way, without consideration c£ tho local econell\Y, and in 
consequence o( o. deliberate design and policy. Thero l'B8 in truth 
a systematic plunder of private or public iroperty" mioh was 
criminal- under Article 6{b) of the ~artor (p.5'f. of Qnd • . 6964) • 

In describing the conduct of the oooupying authorities in some 
of the occupied countrie.s, tm Nureni>erg Judgment ( 1.0.) refers to an 
order by Goering, issuod o.s oarly as the 19th Ootober 1939, and 
states the followings 

" AB a oonsequenoo ot this order, agricultural produots, raw 
materials needed by Gernnn factories, mohine tools, transportation 
equipment, other finished produots and even foreign securities am 
holdi~s of foreign exoho.nge wore all requisitioned and sent to 
Germany. 1beae resources v«Jre requisitioned in o. manner out ot all 
proportion to tho economic resources of those countries, and resulted 
in famine, inflation and an active black nnrket. At first the Gennan 
occupation authorities atteJ?l)ted to suppress tho black market, because 
it wns a channel of distribution keeping local prodoots out of Gorman 
hands. When atte ts at s ession failed a German urohaain 

encv was or n:lse to make uro es for on marlc:Dt 
t us car out tho assurnnce made b the doe ant n 
was nooesaary t s ould know t it' thore s o · e f ne 
anywhere I it shall in no oase be in Gonnany" 1 In ruaey ot the occupied 
oountries ot the East o.nd the West, the o.uthoritios maintained tho 
pretence ot' paying for all tho property which thoy seized. This 
elaborate protonco of payment merely disguised the tact that the goods 
sent to Gcrmo.ny -from these occupied countrios were paid for by the 
occupied countries themselves, either by the device of excessive 
occupation costs or by forced loans in return for a crecl1 t balance on 
a "oleo.ring o.ocount" which \1188 an account merely in name. In most ot 
the occupied countries of the East even this pretence of legality was 
not ~ntained; economic exploitation became deliberate plunder". 

VI. It will be soon from the preceding paragraph that the London 
Charter and tho Nureraberg Jl.dgment have dcvelopoil the rules of 
internatioool law on our question to tho extent t~t- not only pillage, 
which is the unauthorised outrage of individuu soldiers, is 
punishable, but also aotivitios which come under the wider term of 
plunder of public or private proporty and in this oonneotion the very 
faot which is charged by the French National Office in the present 
case has been mentioned in the Judgment, namely the organisation of a 
purchasing agency to make purchases for Gernney on the black marlmt. 

It is also atnted in the charge that the agents of the Voltjens 
organisations sought out stocks of goods for which they paid any price 
whatever. 

VII. In the opinion of Committee III, it is, hC1Revcr, not possible 
to say that the purchasing of goods on the 1'lnck mo.rket, under oiroln­
stances in which the highest prices ore paid, constitutes pillago either 
in tho traditional sense ot' this word or as extended by the leading 
writer on the subjoct. 

In the view of Committee III these black 1mrket operations do not 
even cane under the wider notion of plunder as applied at Nuremberg·. 



Pillage or plunder, in the opinion of Oonmittoo III, pre-suppose 
that the goods wore taken from the victim of pillage or plunder 
against the victim's will and m.thout consideration. If tm goods 
were not taken a.gainet the w:l.11 of the legitimate owner and if 
adequate compensation was given for purchased goods, it is not 
possible to say that tho activities oome under tm term of pillage, 
however reprehensible they may be from otmr points of view. 

The oorrootness · of this interpretation of the term "pillage" in 
international law is confirmed by the provisions of F'renoh cunioipal 
law to which the French oha.rge itself refers, namely kt. 440 et seq. 
of the French Criminal ·<1>de, and the Deoree of let September 1939. 
The relevant Frenoh municipal provisions read as fol;owe: 

French Orimino.l Code: 

Art. 440; 
... 

Every not of pillage or destruction of oollElOditiee, effects or £U\Y 
movable property, .comn:l.tted by a group or band and by open violenoo, 
shall be punished by penal servitude for a torm of years; each of the 
persons responsible shall · als·o bo fined between 2,400 and 6o,ooo francs. 

Art, J+.4.1: 

Nevertheless, those wtD. are shown to have ·been oaused by provocation 
or eolici tation to truce port in these acts of violenc~ may only be 
punished by 1mprisonJOOnt. 

Art, 442: 

If the oomnodities pillaged or destroyed are grains, grain refuse 
or flour, mealy substances, bread, wine or other liquor, the penalty 
inflicted on the leaders, instigators or inciters shall be the maximum 
period of penal servitude and tho maxinn.un fine laid down in Article 440. 

nrevention of 

Art, l; 

In time of v1ar, the criminal aote of pillage set out in Article 1+40, 
441 and 442 of the Penal Code shall be puniehod by death. 

The same penalty shall be o.Wllrded for all acts of theft cor.mitted 
in a dv~lling house or in a bllilding evacuated by its ocpupants as a 
result of operations of ne.r. 

From the quoted texts of the French Oriminal Code, it appears 
that the application of violence is necessary to constitute tpe crime 
of pillage. From the decree of 1st September 1939, imposing· the death 
penalty for pillage in time of war, it appears that the legislator, 
when dealing with pillage, conceived it as a violent crime deserving of' 
the supreme penalty. 

VIII. Having nrrived at the conclusion that tho activities complained of 
do not come under the term of pillage or plunder, Comnittoo Ill points 
out that this does not amount to saying that the persons who were 
responsible for toom are not liable. It means that in the Committee's 
opinion, the "plunder" aspect of the black market purchases consists 
primarily in the ve.y in y,hidl tho money for the operations complained of 
was raised. If Germane had brought to France hard and valuable 
curreno,v and spent it at the black market, nobody would suggest that 
the transaction be treated as pillage or plunder. 



♦ 

-5-· 

The illegal and criminal. charact~l' of thv sohunr.. primarily 
consists, therefore, in the fact that nino-tenths of too monoy for 
theso opcrntions wore takan from occupntion e xpensos paid by France. 
This is evidence of the fact that too contributions whioh wore 
extorted fran the French econOJllY by the Gennan occupying authorities 
were fnr in oxoess of the needs of the nrny of occupation or of the 
administration of occupied French territury. If it had been otherwise, 
no money would ha.ve been available for financing the enet\Y's black 
market purchases destined for Germany. 1'be exnotion of the exorbitant 
contributions constitutes thereforo a. violation of llrticlo 49 of the 
Hague Regulntions 9 which provides that if the occupant levies money 
contributions in the occupied territory, "this shall only be for the 
needs of the aney or the administration of the territory in question". 
This ha.a alrondy boon established in th0 Nuro1.borg Judgioonta 

Item 15 of the 1919 list (Doco C.l) rends: "Exaction ot 
illegitimate or of exorbitant contribu~ions and requisitions". 

Committee I does not think, hoWJvor, that personal criminal 
responsibility for the exaction of exorbitant contributions by Gennany 
fran France can be f ~stonod upon the acc usec 2 to 37. It could, 
probably, be argued, th'""'t t ho accused 1 (Voltjens ) is suseect of havir."' 
as a ioornber of Goering's ecuno_iic hea.dqum·tor , been implJ.cnted in th,., 
policy of exacting exorbitant c ontributions an of boing an accessory 
af'tor the fa.ct of this crime in knowingly using the mor.ey thus extorted 
for the purchases on the black markoti1 particularly in view of the fact 
that Mis alleged to havo proposed the whol 0 schoroo o 

DC. In addition to the criminal licl>ility of thoso persona ~ho were 
responsible for tho illegal ex·tortion of the moocy with which tho . 
operations wore finuncod, it goes without saying thnt t o the extent to 
which purcho.sos on tho black market ,,~re prohibited a nd criminal Wlder 
French I:'lWlioipal ln~, the activities described in the chnrge oonotitute 
a violation of thosu Fra nch provis :i.ons8 To that uxtent the activities 
charged were offences under French municipal law and nre punishable as 
such. 

X. On the question whether thoy simul t anoously oonst i tuto a. 
violation of a rule of internatio~~l l ~w, the fol l owing may be said: 
Article 43 of the Hague Regulations provides that tho occupan has a 
duty to rostore o.nd onsuro public order and sa.f oty and to respect, 
unless absolutely prevented, tho laws in force in t1!: country. 
This provision is addressed to the occupying Povrer a s such., The rule' 
that the occupying Power· shall re spect tho l aws in f orco in tho country 
primarily r.l3MB that it shall not, unless absolutely prevented, make 
alterations in the laws in force in tho occupied country., The respect 
to tho laws in force is thoroforc , ir th firs t instance, illustrnted 
by the duty of absttl ntion frcin ctnnging thorn. 

In the opinion of Convnittec III, t ho pr ohibition covers not only 
the fonnal changing of the laws in force, but also the or ganising of a 
systenv..~tic violation of t hos l n.wa. If t he Hague Convention prohibits, 
apart from the case of abso1,1te nee osi ty , t he chunp;ing of tho law, the 
prohibition comprise s also wh t is i n f act t he sam; a nd act• ally more 
objectionable, namely the planning and organis irg of violations of this 
law. '.lhe persons r esponaible f or the org nis ing and planning of 
systematic viol at ions of the l aws in force in France are th r ofore 
uilty of a violation of rticlo 43 of the Ho,guo Regulations. 

xr. Having thus est abl ished that the acti vit i es of thu or ganisers a t 
th top and the main instrwoonts of tho policy of vi olating tho muni­
cipo.l &e nch provisi ons prohibit i ng t he black marke t , is a viol a tion 
of a rule of intcrnntiono.l l avr1 namel y of i.:ct ~. cle li-3 of t ho Jineuo 
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Rogulations, Comnittoe III had to deal with n furth r question whioh • 
goes to the root not only of the jurisdiotion of the United Nations 
War Crioos Camiission, but ot the fundaioontal problems of delinquenoy 
in international law in general0 ffle notion or an intornational 
crin, or of a oriloo in international lo.w has been controversial for o. 
very lo~ timo. It is particulo.rly the German literature on the 
subject which holds that every oontravention of international law 
amounts t, an international crime; not only acts \lbioh are shocking 
from the moral point of view are under this doctrine international 
crimes, but also evc?y breach of oontraot or agreem3nt 0 1his doctrine 
is particularly uphold by Stru ~> in his book "Das vtslkorreohtliche 
Delikt,"1920. His opinion has not been aooepted by other writers. 

Fauohille distinguishes betwoen "ddlits internationaux" and the 
breach of contraotional obligations. Rivier, Principes du droit des 
gens, so.ya: "Tuut acto qui viola un clroit essential est une infraction 
au droit des gens, un orimo au dcHit international." Rivi.er speo.ka of 
the violation of an essential right as constituting an international 
crime. 

That acts constituting what corresponds to civil wrongs ( torts) 
and breach of contract wore by wri tcrs of international law put on the • 
some footing as aots corresponding to criloos in municipal law, was, in 
the opinion of Ccr.r.iitteo !Il, mainly due to the fact that, until wry 
recent times, only states were considered to be subjects of international 
law. ~is alleged nature of the Lnw of Na tions excluded the possibility 
of "punishing" a state for o.n international delinquency and or considering 
the latter in the licht of a crime anu led to the conclusion that the 
only legal consequences of interno.tional delinqoonoy ·11ere such as create 
reparation of the moral and material wrong dono" The equation of acts 
morally shookiru with acts constituting merely contraventions of 
contractual obligations l.nJ i h: reason in the fa.ct that even atrocious 
crimes ware supposed to lead not to the punishment of the guilty 
individual, but only to a claim against the State for reparation and 
damages. 

At a stago in the dovelopment of international law rmioh has so far 
culminated in the conclusion of th~ Four-Power Agreement dated 8th 
August 1945, in the acceptance of its principles by 19 States which 
haw adhered to it, in the application of its principles by tho Nurenberr 
Judgment, in their affim4tion by o. Resolution passed in the 55th Plenor 
Meeting of tho General Assenbly of the United Nations on tho 11th 
December 1946 nnd in the provisions of tho Peo.oe Treaties signed on 
10th FebrUIU'Y 1947, a doctrine whioh does not distinguish between crimes 
in tho sense of criminal law and r.l8re oivil or administrative wrongs 
nust be considered obsolete in international law to the swoo extent as 
it has been obsolete in the municipal law of civilised states for 
hundreds of ycnrs. At a time when international law assumes the 
responsibility for punishing international crimes, it is necessary to 
establish a delimitation between crimes in tho sonse of criminal law 
and other illegal acts which, vnthout constiti:.ting a crm, are mere 
contraventions of customary or conventional rules. 

Tho domarkation line be tween nots wh · ch are rrt:rely illegal because 
they violate conventional or customary provisions of international law, 
and such o.cts wh!.ch also constitute interno. tioual crimes and entail 
personal criminal liability, can only bo dro.wn by reference to the 
general principles of criminal lnw a.s recogni sed by civilised nations, 
and as, inter alia., applied in the Nuremberg proceedings. If the 
violatiori"o'rnrule of the Hnguo Regulations simultaneously constitutes 
an offonco against the general principles of crimin· 1 lav,, then it also 
constitutes a wo.r crime. If it in not pltni s hn.ble wvJur ·. •·. J . 1 nic;ipal 
criminal law of the relevant stat ,, ., , then it cannot bo olo.asified as a 
war crilm. 

/ 
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XII. In the present case, the accused persona aro charged with acts 
which, though not technically constituting pillage, amount to a 
oonapirncy to violate municipal law which the perpetrators were bound 
to respect, and thereby to exploit the econOIJ\Y of the oooupied 
country. '.lbe activities resulted,_ according to the charge, in ·the 
emptying of Frnnce of all substnnces,in the causing of a rise in prices 
o.nd in inflation and in a certa.in moral decline. All these results 
are contrary to tho duties which are enjoined upon an occupant by 
intorna tional law and there are therefore conbined both the illegal 
means and tho effect deprecated by international law. On tho facts 
submitted by tha French National Office, tho accused persona have 
violated not only a technical provision of international law, but an 
esaenti,91 right of the oocupied country. 

Provided that tho fnots alleged are tnken to be established, 
Comnittee Ill is of the opinion that those persons vmo are responsible 
for the planning and carrying into effect, at the top level, of this 
policy, are or:lmimlly responsible for these violations of 
international law. 

XIII. Comnittee III adds that this stateioont refers, of course, only to 
those persona who wore implicated in the preparation, planning and 
exocu~ion of the schere, as distinguished from those who have only 
taken po.rt in the day-to-dny operations of tho black market, 
(prohibited sales and purchases). . 

The latter, though probably criminally liable under municipal. law, 
are, in the Canmitteo's opinion, not guilty of a wnr orimo. 

XIV. Corrr.iittee III recommends that tho National Office should be asked 
to submit additional infonnation with a view to establishing the fact 
that the activities known as the "black market" were at the material 
time prohibited and punishable under French law. 
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28th Maroh 1 19471 

UNITED NATIONS WAR CRIMES COMMISSION, 

COMMITTEE III, 

The French Case No1 4695 
(Exploitntion of tha Black Market as a War Cr:uoo). 

New Text of Paragraph XI, sub-paragraph 4 (page. 6) of Doo.III/83. 

In its meeting t:;lf 27th Mnrch 1947, the OOIIIDittee 
agreed on the subs tanoe of the fourth sub-~agraph of 
paragraph XI, but charged the Secretary ,7.1.th rewordi~ 
it, by dividing it into two or three different 
sentences. 

The proposed new text is herewith oiroulated to 
trembers of Comr:dttee III arx1 if no suggestions to the 
contrary o.re rocoived, the text contained in this paper 
vli.11 be embodied in the final report to be presented to 
the Canrn:l.ssion. 

Proposed New Text. 

At the present stage in the development of international law, a 
doctrine nhich does not di&tinguish between ormes entaili~ criminal 
responsibility am more civil or administrative wrongs must be 
considered obsolete in interoo.tional law. Such n doctrine is to-do.y 
obsolete in international law o.s it has been obsolete in tho municipal 
law of civilised States for hundreds of years. Under tho principles 
lnid down in the Four-Power ·~greoment of ·ath r'ugust 1945, 
international law assllllles responsibility for punishing international 
crimos. These principles have been endorsed by the 19 Sta.toe who haw 
adhered to the ligreetrent, they have been applied in the Nuremberg 
Judgment, a.f'fi:nned by a Resolution passed by the 54 States farming the 
Genera l ssembly r:£ the United Nations on 11th December 1946, and also 
accepted by the five Axis Countries vii th whom Tre tios wore signed on 
thelOth FebrUD..rY 1947. It is therefore necessary to establish a 
delimitation between acts entailing criminal r esponsibility and other 
illegal acts which, ·11ithout constituting an internntionnl crime, are 
mere contraventions of customary or conventional rules. 
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let Apr111 19ft:Z, 

,W?l'ED NATICJra· · w~ CRIMES · gaoasSI<J!, . . 
'CCIOa'f.fP III, 

!he Tuk at 1ho Um.tea Rationa in the Proviooe o( 

International Oriminal X,.w1 

Proliminar11Noto on the poasibil1tlea ot tho 
co-mi,U,on at the · · 

United Nations War cram,· Cqglap1on_. 

S.n thia task. 

BY Bgon Schwelb I Ipgal artu,er, 

0 0 NT EN 1' S1 

I. Report en the proooedinga ot the different organa et 
the United Nations. 

II. ibe general Resolution on the progroaa1~ dovelopmnt 
. · ot international law and its oodit1aatton. 

llI. 1'bo Resolution oonoorning ·the at'N.rmation ot the 
prinoiplas of intornational law reoogniae4 by the 
Charter of the Nureni>erg Tribunal. 

rv. ibe Resolution on the or:lme of Genooido. 

t. 

/ 

/ 
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Le RoPO,rt on t .ho p~eedinga of the dittorent • 
o;rsana ot the uiited Natione1 

• 

The Unitecf°N"atio•na ·Genen.l Assembly adopted, in ita 55th Plenary 
Mooting on 11th December 1946, three reaolutiona, all ot whioh haw a 
bearing on · the terms of reference ot ~ -Uni tea Nations War Orimea 
Canm:l.aaion, namely a 8eneral Resolution on the Progressive Dewlopmont 
of International Law and its Cod:l.tioation, a Resolution on the 
Attimatiq·a,: ~ -t~e prin:c?iplea at International IAw reoogniaed by the 
Charter of' the Rureni>erg TribW1Al. ana a leaolution on the or1me ot 
Genocide. (General Aa~embly Journal Ho. 75, Sup\>lement A-61t,, Md 1, 
pp.944-9461 see Dooa. · Miao, Noa. 66, 68 and 69). The Goneral 
.Assembly, on the same date, also adopted a Resolution oonoern:l.ng the 
preparation of a draft resolution on FUndamental Human Rights and 
Freedoms. (~bid, p.839). . 

From 27th January to 10th February 19~7, the ~ Rights 
Oomniasion of tho United Nations held :I.ta tirat session at Lake Suoooas, 
New York, and th~s ~aa attended also by representatives of two 
specialised agencies, (ihe ·Inter.national LaboUI: ~an:l.sat:1.on and tho 
United Nations Educ.ational, So~ntit:l.o and Cultural. Qrsanisation) and by 
representatives of several·· non-Gover1JDental agencies, (The World 
Federation of Trade Unions, the American Federation of IAb=J. the 
International Co-Operative Alliance). The Human Rights O ssion 
discussed the rights to be included 1n the proposed Bill of Rights and 
the instructions · to 'be given to the Dratting Group. 

As long ago as 21st June 1946, the Eoonanic and Sooial Council ot 
the United Nations instructed the Seoretary General to make arrangements, 
inter al.ia, for the collection and publication of infonnation concerning 
human rights arising from trials of war or1m1na~a, quislings and traitor■ 
and in particular fran tho Nuremberg and Tokyo tr1als (Report of t.he 
Secretary General on the work of the United Nations, :6oc • .A..65, p.l8J 
see Doc. Miso. No.46, p.3), and in his letter of 22nd July 194.6, (Dao. 
A.lo) the Aoting Secretary General of the United Nations requested tram 
the Secretary General ot the United NatiotJS War Crimea Cannd.ssion 
information and reoords in onnneotion w.l.th 4,118 resolution of the 
F.oonomio and social ColmOile 

·The Seoretariat of the United Nations War Crimes Oamn.1.asion has, 
since then, been in contact with the United Nations Secretariat and 
furnished the latter w:I,. th all the relevant papers, both of the . 
Oannd.ssion and of its Ccmnitteea. 

In a letter addressed to Colonel I.edlDgham, · the Seoret&17 General 
of the United ·Nations War Or:l.mea Oamd.aaion, dated 11th December 
1946, the Secretary ueneral of the United Nations, Mr. Trygve L:l.e, 
noted that the research work and the discussions regarding the concept 
ot crimes against hLDlnn1.ty and the bearing of that concept on the 
protection of ht.tnan rights and fl.D'ldamental freedans, were being continued 
and that a more cauprehonsive doc\lOOnt would be produced soon. He 
added that he would be grateful to the United Nations War Crimes 
Camiission for a copy of this document when it was ready. 

In a letter dated 19th December 1946, addr~aaed to Dr. Schwelb, 
Legal Offioer of the United Nations ·:ar Crimes Conmission, the 
Assistau1; Secretary General of the Uni,ted Nations, in charge of u,gal 
JU'fairs, Dr. Ivan Kerno, sent a ooJy ·of the Resolution on the 
.At'fi:nnation of the Nurmberg Principles (Miao·. No.66) and expressed tho 
opinion that through this resolution the opportunities for co-operation 
between the United Nations War Crimes Comnission and the United Nations 
would be enhanced. · 
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In a letter dated 13th January 1947, also addressed to~. Schwalb, 
Dr. Yuen-Li. Liang, Direotor of the J;)ivision of the Development ana 
Codification of International Law stated that it was hie ainooro wish 
for the Legal Department to maintain close contact with the United Nations 
War Crimes CClnmission. His former assooiation with tho War Orimas 
Connd.seiqn convinced him all the more keenly th t such contaot would bu ri' 
great use to the work which he had in hand. lfo felt suro that the United 
Nations would be fully appreoiative of any assistanco whioh the Uni'ted 
Nations far Crimes Oannd.ssion might give in oonnootion with the affuma­
tion of the principl es of international law recognised by the Charter of 
the Nuremberg Tribunal and other related matters. 

Lord Wright and the Secretary-General ot. the United Nations War 
Crimes Comnission had a, meeting vii th Mr. ~gvo Lie on 8th August 194-6. 
Ol 2nd and 3rd January 194-7. a meni>er of the staff d tho Unitod Nations, 
ProteBBor Giraud, visited the Camdssion and had a thorough diaouaaion 
on all problem oonneoting the two organieatio~ with JJJembora ot the 
United Nations War Crimes Oomniesion Secretariat. 

For all these reasons it is suggested that Ccmnitteo II! and 
eventually the Canmission should now enter into a discussion of the 
substance ot the topical problems dealt with in the above deo:tsiona of 
the different organs of the United Nations ard make the result of its 
disouasions and studies available to the United Nations. 

· In the Resolution regarding the progressive development of international. 
law and 1 ts codification, the General Assembly has direoted a apeoial 
canmi ttee which it simultaneously appointed, to study, inter alia, methods 
of seour.lng the co-operation of the several organs o~ the United Nations to 
this end and methods of enlisting the aasistanoe of auoh national or 
international. bodios as might aid in the attaini11g of this objeoti w. 
(paragraphs (b) ·and (c) of the Resolution.) '!be experionoe and expert 
knowledge gained by the United Nations War Crimes Camiission, particularly 
its menbers of Conmittees I and III and also to scm3 extent by its 
Secretariat, enable the Comnission to assist the United Nations in attaining 
their objective of the dovelopnent and codifioation of internationo.l law as 
fez• as the follardng provinces of international law arc concerned: 

(a) 

(b) 

(o) 

( d) 

(e) 

too ·laws and customs of war, particularly the lavm and customs of 
land warfare H1oluding the law of belligerent occupation and the 
treatment of prisoners of w~r and internees; the lAw of naval 
warfareJ the law of air warfare; 

the lavr or State jurisdiction, including territorial and personal 
jurisdiction, :Lmnunitiae and limitations; 

the law of international institutions, particularly international 
tribunals and inveatigf\ting and prosecuting agenoiesJ 

internationo.l criminal law as a mans of preventing threats to the 
peace,. acts of agreesicn and breaohss of the peace, ("crimes against 
pellCO ') i 

the protection of hl..lNUl rights and fundamental freedoms by way of 
international criminal law ("crimes against hll1l8.nity''). 

It is therefore suggested that the Conrnission should deolaro its 
readiness to assist the United Nations in implomenting the resolution 
on the progressive development of internationo.1 law and its 
codifiontion, vlith respect to tho branches of the lm1 outlined under 
(a ) to (e). 
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lea of 
erg Tribunal. 

Here it appears necessaiy to oluoidate the exact scope of this 
R~solution, (Doo. Misc. No. 66). 

The General Assembly, in o.:f'firming the principles of irtternational 
law recognised by the Charter of the Nuremberg Tribunal and the Judgment 
ot the Tribunal., has d1reoted the Committee on the cod:Ltico.tion of 
international law to treat as a mo.tter of prirnnry importance plans for 
the formulation, in the context of a general codifica~ion of ot'f'enoea 
against the peace and security ot mo.nkir.d, ar of an International 
Criminal Code, of the principles recognised in the Charter of the Nuremberg 
~ibuna,1 and in the Judgment of the Tribunal. 

It is ne~essary to clarify the question v.hether the term "ottenoes 
against the poaoe and security of mankind" covers the whole field of tho 
Charter of the International Military Tribunal and of the Judgment of 
the Tribunal, er is restrioted to what in the Cilarter of the International 
Military Tribunal are oall.ed "crinws against peace". The tem "ottences 
against the peace and security of mankind" ms bviously been taken over 
fran Mr. Francis Biddle's report to the President of the United states, 
which was published in the Dopartmont of State Bulletin of 24-th November 
1946 p.954, et seq. .The coITaspondonoe between Mr. '.l.'rulDan and Mr. 
Bi.dd!e leaves open the question, however, whether the American initiative 
refers only to crimes against peace ar includes also war crimes proper 
and criJOOs against humanity. nte last sentence of the second paragraph 
of the President's letter of 12th Noverrber 1946, appears to indicate that 
arms against humanity are to be included. 

The principles of international law recognised by the Charter of the 
Nuremberg Tribunal and the J~dgment of the Tribunal are not restricted to 
crimes against peace, but include also such fundammtal queotions as: 

(a) the responsibility for inhumane acts committed ·11 ago.irwt ar(Y civi~ian 
population"; 

(b) the responsibility for inhumane acts committed "before the war"; 

(c) the irrelevance of the fact that inhlJilD.ne acts were oamnitted "in 
violation of the doroostio law of the country where perpetrated"; 

(d} the vmolo _notion of crimes against httnanity, its delimitation frlllllll 
cocmon law crimes and its relation to ·r1o.r crimes and crimes against 
peace_; 

(e) the doctrine of act of state, the irrelevance of the official 
position of the defendants as heads of state or responsible officials 
in goverr.ment departJOOnts; 

(f) the plea of superior order; 

(g) the problem of criminal groups or organisations and the criminal 
responsibility for roombcrship in such groups or organisations. 

l'le or:i noiples recognised by the Charter of the Nuremberg Tribunal 
o.lso include detailed quost iono of the law of war, particularly such 
questions as tre relevo.nce or othcrvlise of the subjugation of occupied 
territory, plunder · of public and private property, detailed rules of 
nav~l warfare o. nd po.rtioularly U-bo· t warfo.ro, e to. 

The United Nations \/ar Crimes Canniaaion is, of course, qUD.lified to 
donl with all the problems indicted but it ,li.11 be useful to know whether 
tho task to which the Resoluti on refers, comprises the whole law of war and 
]Aw of crimes against hum'.lni ty, or ·uhc thor it is restricted to the 
elaboration of the principles concernir-:g ori.Joos against peaca • 
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IV. 1'bo Resolution on the Crp ot Genooido
1 

While, for the reasons given in the oase ot the Resolutions ot tho 
Genero.l Assembly ~ntioned under n and m, it is neoeHar,y to restrict 
~his note to general questions of procedure concerning the collaboration 
betTieen the United Nations and tho United Nations War Orimes Oamnission 
it :l.s poss.ible to offer even at this stage, some ocmnont on the ' 
substance of the Genocide R,solut:l.on. 

The Resolution describes Genocide as "a denial ot the right ot 
existenoo of entire hUJMn groups". It oanparosGenoo:l.do with homio:Ldo 
which :l.s "the denial of the right to live of individual hllDBll beings". 
It is said that "such denial of thl, right of exiatenoe shoclca the 
conscienoe of mankind, results in groat losses to humanity :Ln the fozm 
of cultural a.nd other contributions represented by these h\Jllall groups 
and is contrary to moral law and to the spirit and aims of. the United 
Nations". 1he Be solution goes on to state that "mal'(Y instanoes of such 
or~s of genocide ho.ve occurred when racial, relig:Lous, pol:l.tioal and 
other groups have been destroyed entirezy or in part." 

(a) It is submitted tho.t the tenn "Genooide" as described in the Preamblo 
to the Resolution oovers to a y,reat extent, if not 0001plotezy, acts 
coming under the tonn "crimes °"~'\.inst humanity" as fornal.ated in 
Art. 6(0) of the Charter of the Internationnl Military Tribunal 
annexed to the Four-Power Agreement of 8th August 19lt-5, which, since 
1945, has been adopted inn n\lDber of other international and 
national docwnents, including the five Peaoe Treaties rrith the Axis 
satellites signed on 10th February 1947. 

(b) 

(o) 

(d) 

As defined in the Preamble to the Resolution, the notion of Genocide 
seems to be on the one hand norrower than the notion "crimes against 
humanity" because it appears to cover only acts amounting to the 
denial of too right of existence, whereas the t~rm "crime against 
humanity" covers not only murder, but also extorminntion, enslave­
ment, deportation and other inhumane acts, or persecutions on 
political, racial or religious grounds. 

The notion of. Genocide as defined in tho Preamble is, on the other 
hand, wider th~ the notion of crime agninst humanity, under the 
London Charter, bocnuse under the London, Charter, as olarit:l.od by 
the Berlin Protocol of October 1945, and as applied by the Nurenberg 
Judgment, it is necessary for an act, to cane within the notion of 
crimes against hl.lMn:l.ty, to ho.ve been oannitted in execution of or 
in connection Yrith a war crime or acrime against peace. It should 
be addod tha.t this qualification contained in the London Charter, 
does not apply to solllt othor documents dealing with or1Joos against 
humanity, pa.rtioularzy not to the law as applied in Gerin~ under tho 
Control Council Law No.lo. 

In vie11 of the fact that the te:nns "or:lmes against humanity " and 
"Genocide" cover to a very great extent, the same ground, it is 
necessary to point out tho.t the v.ords "humanity" and 'mankind" in tho 
Genooide Res olution have a raenning different from the term "huonni ty" 
in the phrase "cr:lloos against hlmlalli ty ". The word "hlDTlani ty• has 
at least two different 1manings, the one connotating the human race 
(mo.nkind) as a. whole and the other humaneness, i.e. a certain 
quality of behaviour. 

In tho Charter of tho International Military Tribunal the word 
"humanity" is us3d in tho latter senso; it is therefore not 
necessary for a certain act, in ord~r to come within the notion of 
or:lmes against humanity, t o aff~ct mankind as a ~hole. A crime 
against humnni ty is an offence against general principles of criminal 
law, uhioh, in oerto.in oirc1.1nstnnces, becomes the concern of the 
international conrnunit.v, ~zy if it has repercussions reaching 
a.cross intorno.tional frontiers or if it po.sees in mognitude or 
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so.vagary 81'\Y 11.m1ts of Yma.t is tolerable by modorn civ111so.tiona. 
(Mr. Justico Jackson in his opening statemont at 'Nuremberg.) , 

. . . 
. In tl1e Genoo~.de .Resolution, on the other hand, "humanity " 

is uaod as •meaning the ;human ro.oe o.s a whole ("results in great 
losses ~o humo.niv", in the French text intlige do grancles pertos 
A l 'humani td •) The some- opp lies to the. use ot the word •mankind• 
in "shooks the oonsoienoo of mo.nld.rd". (In the French text 
11.boulverse lo. ·conscience hwmine".) 

\ . 

The reference to the crime of Gencoide, 88 ~h.ooldng the conscience 
ot-mankind, is verbatim identical w1 th the definition of crimes 
againat· h1.1nani.ty adopted in the Conm:1.ssion documents c.201 and 
c.236, paragraph 6. 

As tar as · .the Ge nooide Resolution refers to the fact that Genocide 
is "ooptrary to moral law", it is respectfully submitted that this 
phrase is. apt to be interpreted as a retrograde step, throwing. 
international law back to the position of 1919 when the Allied and 
Associated Powers publicly arraigned the German ]!)nperor tor a -sup­
reme offence against international morality. Under tho law aa 
lid.a down in the London Charter, adopted by the Four Great Powers 
and adhered to by · 19 other States, applied by the Nuremberg 
Tribunal and . affirmed by the General .Assembly ot the United 
Nations, a crime against hllllanity .is contrary not only to moral 
law but it-violates legal provisions •. 

To-day it can be accepted as an established proposition that 
what in the London Charter is called crimes against human:l. ty, and 
what the Resolution calls Genocide, is not ~rely an offence against 
morality or moral law, but a crime against positive law· entailing 
legal sanctions. . . 
The Genocide Resolution appears to include acts aiming at the 
destruction not only of racial ~oups but also of religious, 
political and other groups. Also in this respect, the Gencoido 
Resolutian is baaed on the same ideas as the definition ot orimea 
agaj,nst humanity which covers persecutions : on politiG&l., racial and 
religious - grounds. As far as the .destruction of "political and 
other groups" and crimes camd.tted on ~political or any other 
grounds" ·are concerned, the expression "Gen~e" appears to be a 
misnaMr .because a political movement, political party or a politi­
cal group do prima facie ,certainly not cane under the notion ot 
Genos, . Thia makes it doubtful whether the choice ot the word 
"Genocide" instead of the phrase "Crime against HIID&nity" which is 
al.ready part ot established international law, is warranted. 

The Genooide Resolution speaks of 11 any other groups" and uses the 
phrase "or any other grounds". To that extent, the notion is 
wider than the notion of oriloos against humani. ty; it might be said, 
however, that the general words quoted make the definition too 
general with the effect that "Genocide" is not suf'ficient].y 
del:lmitated from -other types of crimes. 

.AlJ far 88 the Resolution arr1rms· that Genocide is a crime under 
international law, for the commission of which principals and 
aocoq,lices, whether private individuals, public officials or 
statesmen, are punishable, it is entirely in line with the Charter 
of the International Military Tribunal. 
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(j) The Resolution invites the roomber States to enact the 
necessary l egis l a tion for the prevention and punishment of 
the crime of Genocide. 

Here the R solution is more conserva tive than the London Charter. 
In the London Chnrter the criroo against hunnnity is punishable 
,·,hether 01 :-iot in violation of the domestic law of the country 
where per pe tra t ed. The Lond on Charter nlso protects "aey 
civilian popula tion" and it is the theory of the London Charter 
that vii th r egard t o criroos agni ns t humnni ty as defined in Art. 
6(c), interna tional l aw overrides municipal law. 

(k) The Genocide Resolution does not deal with one important aspect 
of the concept of criroos against humanity, namely that in 
protecting "any oivilinn popula tion" the provisions protect the 
civilian population also against excesses of power comnitted by 
its o\m na tional authorities. 
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~6, 
2nd. 19bJ, 

mttTED NATIORS WJ\R <JUllES CQMl(ISSION1 

CCMUIT'l'EE llI. 

.. 
The French Caso No1 4.6951 

(Exploitation of the Blaok Market aa a War Qripo) 1 . 

In too meeting of Comnittee Ill hold on 27th March 1947, 
(Cemnltteo III Minutes No. 1+/47), the Cannittoo approved the draft 
rq, ort prepared by its Socrotary (Doo. III/133) subject to certain 
amendments which o.re recordod in Comnittoe III Minutes No.4/).7, 
and subject to a re-wording of the 4th sub-paragraph at paragraph 
XI. 1.be proposed new text ot this 4th sub-paragz-aph ot paragraph 
XI was circulated as Doo. III,A31.. and in acoerdanoe with the 
Ccmnittee 's decision, it was intended to circulate the final report 
by Conmittee III as a Comnission document and insert its discuas1on 
as an item on the agenda of the noxt Oomnlssion meting. 

()1 lat April 1947, the acting French representative Monaieur 
Maillard, who baa beon prevented fran attending the moet!ng ot 
Ccmn:lttee III held on 27th March 1947, inf'ormed the Secretary to 
Cenmd.ttee III that ttu French authorities had certain ob38otiona 
to part of the report as drafted in Doc. III /133, ~t.1,cularly to 
the staterent on page 5, paragraph 3 of the doc\lnent, 1-whero it waa 
said that Camittee III does not think that personal criminal 
responsibility tor the exaction of exorbitant contributions by 
Germany from France could be fastened upon the aocused 2 - 37. 
In the opinion of the French authorities, the aooused Nos. 2 - 37 
are guilty as accompl:l.oes in the oriJno of exacting illogit:lma.te 
and exorbitant contributions. 

ihe Secretary to Oommi ttee Ill has, therefore, arranged the 
to.llowing with Monsieur MoJ.llard: 

(a) 

(b) 

(a) 

The doowoont which was to go out as the final report of 
Camd.ttee III as a c. dooUJOOnt, is not to be oiroulated for 

· the time being as t~ final report, and is annexed to this 
paper as the second draft of the report by O:mmittee III. 

The case will again be plaooa on tho agenda of Oomnittee III. 
Monsieur Maillard will attend the JIW3eting and will 
supplement the Fronch charge accordingly. 

Paragraph VIII, sub-paragraph 3 ot the onolosed second 
draft on page 5. 
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UNI'.l.'ED NATIONS \VAR CRllfES COMMISSION. 

OOMMITI'EE III, 

~loitation of the Black Mt•.rket as a War Crime. · 
- ·- tFrenoticiseWo:-4b§3T:--

seoond Draft Report by CaJIDittee III (Embodying_ the .Amondmenta 
decided upon in the !0001.ing of Conmittca.1 tU ·t1t.ld on( 2]th March 191,.7), 

· (Conmittee m Minutes No. 4,/47). •J 

In its meeting of 27th February 1947, Comnittee I refen-ed tho 
French case No. 4695 to Convnittee III for its opinion as to whether 
the activitieo of the accused should be considered as war crimoa • . 

Cannd.ttee· Ill discussed the case in its metings held on 6th, 
2oth and 27th J.iar9h 1947 (Mint~tes Nos, 2, 3 and 4 of 1947), and 
adopted the following repor t~ 

II. · The French National Office charges Colonel Veltjens and 36 other 
persons with 1;he war crm of "Economic Pillo.ge 11 • It refers to No. 
13 of the working list of war crj_roos ad opted by the Comnd.ssion (Doo.O.l) 
'and refers as to relevant provisions of national law to Art. 440 of the 
French Penal Code and the French Dec.ree of lat September 1939. · 

III. In the Frenc '.1 charge ·it is stated that the first accused, Colonel 
Veltjens, was a German official for the carrying out of the Four-Year 
Plan and had the task of organising the black market in the occupied 
territories of the West, in order to enable the importing into Germany 
of the greatest possible quantities of goous; in addit~on tot oo taxes 
in kind o.nd the offioial ,puroho.ses. The other accuse~ persona were 
the directors of services and mo.nagcrs of enterprises entrusted with 
carrying·out the .Veltjens plan. According to the charge, Veltjens 
proposed on 21st May 1942 the scientific organisation of the black 
market in the occupied territories of the West. At a conference held 
with this e nd in view, the plan proposc·d by him was adopted and in an 
officinl l e tte r from Coering, Voltjens received full powers for its 
execution. The charge quote s from a memorandl.Dn prepared by Veltjons 
dated 21st M .... y 1942 th1,>.t ·1a central administration is created for 
seeking out and us ing good~ from the black market in occupied 
territo;ries". It 1;.as a question of "us i ng the blo.ck market to the 
greatest exte nt and in the best fina nci~l conditions for the Reich"• 
It was the purpose of the Veltje ns organisation to .ano.tch away and import 
into· Germany all goods, r aw materials or manufactured products which had 
been able to escnpe tho off icial conmcrcinl tr~nsnotions and the truces and 
r cquiai tions of the Corman occup tion. \gents of the different Ge:nnan 
orgo.nisntions, paid on a comi .1isni on bas is , having important means of aoceea 
tp credits o.nd very large ·oUJnu of r ..:o.dy mo: y , · sought out stocks of goods 
for which they paid any price v,ha -t vcr~ Th Froooh chargo further states 
that tho injurious affects of th Vvltjen~ oreanisa tion is shown by its 
own words in its re port of 1 5th J anu: ry 1 43 to R ichsnnrsho.l Goering. 

---------·---- ----
'.lhe discussion and preparatory work pr eceding this report is to be 
found in Documents III/80, III /81 a nd III/83 and in the Connittee 
III Minute s Nos, 2, 3 and 4 of 1947. Re levant questions of law 
pert i nent to t he subject have o.lso bee n discussed in Docwoonta I/22 
and III/15. 
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It eq>haaiaoa first that to thct extent ot nine-tentha tho finanolns of 
the oporntiona on the blaok market by the purohaair~r off1oea was assured 
by tm payment ot the Fronoh occupation oxpenaea. It also sets out 
the ~ conomio value of the oamneroial. transactions oan-ied out m tho 
black JMrlcet by drawing a favourable coq,arison between tht operntiona 
carried out by this sorvioo in tho period from lat July 1942 to 30th 
November 1942, amounting to 38Jl.,ooo,ooo Rm, with tho operations of tho 
af'ficial services tor ncrmal transaotiorm operated by tho 
IW.itlrbetohlshaber, (267,000,000 Rm). The Prenoh charge concludes 
that tho Veltjena organisation enabled the German ar eoonoiqy COIJl)lotely 
to drain the intomal markets ot the oooupiod countries without prejwU.­
oing the German finances. . Its methodioal exploitation ot the black 
marloot ma, the charge submits, calculnted not only to empty France of 
all substances from the economi~ point of viow, but oleo to cause a riee 
in prices and inflntion and a cortain moral decline in tb3 quarters 
affected directly or indirectly by the purchasing offices. 

IV. Oonmittee III first oonaiderod whether the aotivities ot the 
accused persona coq,lainod of come, as stated by the French National 
Office, under the notion of pillage. 

in conventional international law, the question of pillage is 
dealt with in .rtiole 1+7 of the Hague Rcgu1ltiona of 1907, accarcUng to 
which, "pillage is formally forbidden". 

Pillage is nlso one of the itonm ot the 1919 list which baa been 
adopted by this Ccmmiseion as its working list of wor or:lmes (Doo.c.1). 
The provision of 1~rtiolo 1+7 imans, in tho first insta.noe, that private 
property ot inhabitants ot oooupiod territory is no longer a lawful 
object of private booty. Oooupant soldiers must not plunder tor 
private purposes. In his monograph on tho International Boonanio Law 
of Belligerent Occupation, E.H.Foilohenteld states that, in hie vie\71 
the rule ago.inst pillage does not merely protect private l)ropert)r, but 
is_ also directed against all acts of individual law~oesness, oamdtted in 
regard · to property interests ot all kinds, inolui3ing public property. 
"It is neoossary to think", tho Vlriter goes on to say, "not merely ot 
individuals, but also of big business interests that may ant to rob 
inhabitants. They mey employ more canplicated methods than outright 
phyaioal stealing. The gro.vest oases of blaolcmail purchaaea have 
recently boon those in which a person io forced to aoll his buainosa to 
anothor who is more aoooptable to the authorities of the oocl.l)O.nt. 
liowuver, we are here dealing only with privo.te pressuro; where govern-
1mnt prossure is used or added we no lo~er have o. clear case of private 
plundering, but arc oonfrontod with public oontisoo.tion, lego.l or 
illegal, according to whether the rules on requisitions are observed." 
(o.o. pp.31-32). · 

v. h Charter of the International Military Tribunal annexed to tho 
Four-POW'Cr .Agreement of 8th ,lugust 1945, does not use the term 
"pillage", but spooks, in \rtiolo 6{b) of "plunder of public or privato 
property" (ct• Doo.III/67, analysing the treatment ot plundor ot public 
and priva.te property in t m Nuremberg J1¥1l1}Dent}. The Nuremberg 
Jude,nont has sunmarised tho law as to eoonanic war crimes by stating 
that, under ~he rules of v,:,.r, the ooonorqy of' nn oooupied country can 
only be required to Qaar tho oxponees of the occupation, nnd these should 
not bo gronter tho.n the eoonoJllY of the country oan bo rcnsooobly 
expected to bear ( page 53 ot Cmd. 6961+"). "Evidence in thJ Nuremborg 
oaso has establiehod," tho Tribunal further states, "thnt the territorioe 
occupiod by Gennany wore exploited for tho Gennan war effort in the most 
ruthless way, without consideration er tho local econOll\'f, and 1n oon-
soquenoe of a deliberate design and policy. Thero wns in truth a 
eystemntio "plundor of priyato or ~ublic property" which was criminal 
under J.rticlq 6(b) of' the Charter ( LJ .54 of Ond. 6964). 

I 

/ 
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In doaoribing tho conduct of tho occupying nuthoritS.ea in some ot 
tho occupied oountriosr the Nuremberg Judgment (1.0.) refers· to an 
order by Goering, isswd o.s early as the 19th October 1939, and 11to.tea 
the following, 

"As.a oonsoqwnoe of this order, agrioulture.l procluota, raw 
nnterioJ.s neodod by G nnan fo.otorioa, naohine tools, transportation 
equipnent, other finished-products o.nd even foreign aeourltiea and 
holdings of' foreign oxoho.ngo were all requiai tionod and sent to Gemal\Y• 
1'beso resources were requisitioned in a monnor out ot all proportion to 
the econanic resources of those countries, and resulted in famine, 
inflation and an active blo.ok market. At first the German oooupation 
authorities attemptod to supproaa the black mamt, beoauae it 'Ml& a 
cm.nnel of distribution keeping looal products out ot Gornan hancJa. 

n tte t at s res ion failed a. Germnn urchas n e 

oarz:yiP8, ~.~t~~~auronce mndo b the de endan oeri 
"ngoessury that ull shou d know thnt ere S O ne re if a~l~ in no co.so be in Germany n mtu\V e- oocup o ooun ea o . t aet nnd th~~'est, the nut~aritios minto.inod the pretence ot 
paying for o.11 tho property which. they seized. Thia elaborate pretenoo 
of payment roorely disguised the fo.ct that tho goods sent to Gcrmat\Y frcm 
tht::se ocoupiod countrios were paid for by tho occupied countries them­
oclves, either by thu -~~vi e~ of excessive oc~upntion costs or by f'oroed 
loans in return for a credit balance on a "clearing account" which \7&8 an 
v..ccount ioorely in nruoo,. In most of the occupied countries ot tho Eo.at 
oven this pretonoo of legality was not maintained; econom:lc exploitation 
bccODl deliberate plWlder." 

VI. It will be aeon from the preceding paragraph that the London Charter 
and the Nureni>org Judl?)llOnt :111ve developed tm rules of international law 
on our question to thCI oxtont that not only pillage, which is the 
unauthorised outrage of individual soldiers, is punishable, but o.lao 
o.otivities which come under the widor term of plunder of' public or private 
property and in this connection the very raot which is charged by the 
French No.tional Offico in the present case has been mentioned in the 
Jua~nent, nruncly the organisation of a purchasing agency to make . 
purchusos f'or Gonnany on the black rno.rkat. · 

. . 
It is stated in tho French charge and it is quotod in paragraph ll 

(supra) that to tho extent of nine-tenths! the fino.noing of' tho operations 
on the blo.ck market by the purchasing off coo was assured by the P8f100nt 
of &encfi occupailon expenses. . 

It is also stated in the charge that the agents of' the Vel t.jens 
organisation sought out stocks of goods for which thoy paid any prioe 
whatever. 

VII. In the opinion of Canmittee III, it would, however, be inoorreot to 
assUJTl3 that the purcha::iing of goods on the black market, pa.rticularzy in 
oircwnstances in which th0 highoet prioos are paid, constitutes pillage 
either in tm tradi tiono.l. sense of this word or as oxtonded by the :'.eading 
writer on tht': subject .. 

These black r.w.r ·t oporutions do not evon cane under the wider 
notion or. plunder as applied nt Nurenborg, 

Pi.i.,age or plunder pre-auppose that the goods were taken from tho 
victim c:.: pillage or plw1der against the victim's will and without con-
siderat:.on. If t e goods were not taken against . the will of the legiti-
mate owner and if adcqL~ato cornpenaation were given for purchased goods, 
it would be inco ... oct to say that the activities co~ under the term of 
pillage, however rcp!' .:-_hensible they may be from other poin~s of view. 
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The C01Tectneaa of this interpretation of the term "pillage" in 
international law is cont'i:nned by the proviaiona of French municipal 
law to v.hich the French charge itself refers, namely Art. 440 et seq. 
ot t.he Fronoh Oriminal <bde, and the Decree of lat September 1939. 
Die relevant French municipal provision,, read as tollowac 

French Crillinal Code; 

gt, M:Q; 

Every act of pillage or destruction ot oomnc;dltioa, ettecta or any 
movable property, conmitted by a group or band and by open v1olenoe

1 
shall be punished br penal servitude for a tena ot year111 eaah ot the 
persona responsible shall _ also be fined between 2,400 ana 60,ooo tranoa. 

Art. W; . 
Nevertheless, those who are ahovm to have been caused by provocation 

or aolici tat ion to take part in these aota of violence ma.v only be 
punished by impriaoruoont 0 

Art, 442: 

If the canmodities pillaged or d estrcyed are grains, graln refuse 
or flour i mealy s•Jbstanoes, bread, wiM or other liquor, the penalty 
inflicted on the leaders, instigators or inciters shall be the maximm 
period of penal aervi tude and the maximum fine laid down in Article l+J.tD, 

the 
prevon 

Art 1 l; 

In t:lJDe of war, the criminal acts of pillage set out in Articleel+40,. 
441 and 442 of the Penal Cbde shall be punished by death, 

The same penalty shall be awarded for all acts of thett camnitted in 
a dwelling house or in a building evacuated by its oooupants as a result 
of operations of war. 

Fran the quoted texts of the Prenoh Criminal C ode, it appears that 
the application or ·n.olenoe is necessary to constitute the ar:lme of pillage. 
From the decree of lat Septeni>er 1939, imposing the death penalty for 
pillage in t:bne of war, it appears that the legislator, when dealing with 
pillage, conceived it as a violent crime deserving of the supreme penalty. 

VIII. Having arrived at the conclusion that the activities oanplained of do 
not cane under the te:nn of pillage or plunder, Committee III points out 
that this does not amount to saying that the persons who were responsible 
for them are not liable. It moans that in the Cannd.ttee'a opinion! the 
"plunder" aspect of the blaokmarloot purchases consists primarily n the 
way in which the money for the opera tiona complained of was raised, It 
Germana had brought to Franco hard and valuable currency and spent it at 
the black market, nobody -.-,ould suggest 1ha. t the transaction be treated as 
pillage or plunder. 

The illegal and criminal character af the scheme primarily consists, 
.therefore, in too fact that nino-tonths of the money for those operations 
were taken from occupation expenses paid by France. n-tis is evidenoe of 
the fact that the contributions which were extorted from the French 

ooonontY by the German occupying authorities -were far in excess of the 
needs of the amt{ of oocLpation ar of the administration of occupied 
French ten-itory. If it had been otherwise, no money would have been 
availnblo for financing the enentY 's black market purchases dostinod for 
Germany, The exaction of the exorbitant contributions constitutes 
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therefore, a violation of Article 49 ot the Hague Regulations~ whioh 
provides that it the 000 upant levien money oontributiona in the ooc~ied 
territory, "this shall only be tor tho neetla ot the &1'11\Y ar the adminis­
tration ot the territory in question". Thia has already been 
established in the Nuremborg Judgment. 

I tom 15 ct the 1919 liet (Doo. 0.1) reads: "Exaction ot illegi t1mato 
or ot exorbitant contributions and requisition•"• . 

Ocmnltteo III cbos not think• hovever, that personal oriainal 
responsibility tor the exaction ot exorbitant oontributiona by Germany 
from France oan be tastenod upon the aoouaod 2 to 37. It could, 
probably• be argued, tbs the a.ooused 1 (Volt3t,na) is auanct ot having 
as a member of Goering's eoonom1o headquarters, been 1111>1.oated in the 
policy ot exacting exorbitant contributions and of being an aocesaory 
after the fact of this orime in knowingly uaing ·the J!k>ney thus extorted 
for the purohaaos on the black market, particularly in viow ot tho taot 
that he is alleged to have proposed the whole aohem. ' 

IX. In addition to the artminal liability of those persons \mo were 
responsible tor tho illegal extortion cl the money with which the 
operations were finanoed, it goos without ~ing that to the extent to 
which purchases on the black market were prohibited and criminal under 
French nunicipal law, the activities described in the charge constitute a 
violation of those French provisions. To that extent the activities 
oho.rged mre offenoes under French municipal lav, and are punishable as such. 

x. Ocmnitteo IIi reooomonds that the National Oftioe should be asked to 
sli>mit additional information with a view to establishing the taot that the 
activities known as the "black market" were at the material time prohibited 
and punishable under French lav,. 

XI. On the question whuther they s1mul taneously constitute a violation of 
a rule of international law, the l'ol10V1ing ru.:\Y be said: Article 43 ot the 
Hague Regulations provides that the occupant has a duty to restore and 
ensure pli>li'o order and safety and to respoot, unless absolutel.v prevented, 
the laws in force in the country. Thia provision is addressed to the 
occupy{~ PORer as suoh. Tho rule that the ' occupying Power shall ·respect 
the laws in force in the country primarily means that it shall not, unless 

♦ • absolutely prevented, neke alterations :ln the laws in toroo in the 
occupied country. The respect to the laws in force 1a therefore, in 
the first instance, illustrated by . the duty ot abstention tran changing 
them. 

In the opinion of Oomrnittee Ill, the prohibition covers not only 
tho formal changi~ of the laws in force, but also tho organising ot a 
syetenntio violation of those laws. If the Hague Convention prohibits, 
apart from the oaae of absolute nooessi ty, the changing of the law, the 
prohibition comprises also what is in fact the samtt and actually more 
objectionable, nruooly the planning and organising of violations of this 
law. The per~ons responsible for the organising and planning ct 
systematic violations of the laws in force in France are therefore 
guilty of a violation of Article 43 of tho Hague Regulations. 

XII. Having thus established that the activities of the organisers at 
· the top and the mnin instruments of . the policy of Violating th'3 munic1p9.l 

French provisions prohibiti~ the black market, is a violation of a rule 
of international law, nrumly of .Article 43 of the Hague Regulations, 
Oomntitee III had to deal with a further question . which goes to the root 
not only of too jurisdiotlon of the United Nations i7ar Crimea Ccmniaaion, 
but of the fundamental problome of delinquency in international law in 
general. The notion of an interno.tional crime or of a crime in 
international law has bee n controvoraia.l for a. very 1 ong tim8. It is 
particularly the German 11 t era.tw-e on the subject which holds that every 

I • 
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contravention c£ international. law amounts to an international orime; 
not only acts which are shocking from tho moral point of view are under 
this doctrine international orim8' but also every breach ot contract 
or agreement. This doctrine is pnrtioularly upheld by Strupp in his 
book "Das vtUlcerrecbtli~he l)c,likt", 1920, His opinion has not been 
aooepted by other writers. 

Fauchille distinguishes between "dtHi ts internationaux" and the 
breach of contract ual obligations. Rivi.er, Prinoipes du droit des 
gens, says: "Tollt aote qui viole un droit essentiel eat une infraction 
au droit des gens, un orimo au dllit international.". Rivier speaks 
ot the violation of an essentiD.l right as constituting an 
intornational or:t.mo. 

.. 

That acts constituting what corresponds to civil wrongs (torts) 
and breach of contract .were by wri tors at' international law put on the 
same footing as acts corresponding to -or:lmes in Dllllicipal law, t1as, in 
the opinion of Comn:l ttee III, mainly due to. the faot that, until very 
recent times, only states were considered to be subjects of international 
law. According to thia theory the law of nations excluded the 
possib:1.11 ty of "punishing" a ftate for an international delinquency and 
of considering the latter in the light of a crime and led to the 
conoluaion that the only logal consequences of international delinquency 
were suoh as create reparation of the moral a.nd material rong done. 
·1110 equation of acts morally shocking \Ji th acts constituting lll3rely 
contraventions of contractual · obligations, had its origin in the theory 
of this school of thought, which was by no JJJ3nns unchallenged, namely 
that even atrocious crimes were supposed to load not to the punishment 
of the guilty individual, but only to a cla:lm against the State tor 
reparation and dwmges, 

At the present stage in the dovolopment of international. law, a 
doctrine nhich does not dwt:l.nguish between orimes entailing criminal 
responsibility and mere civil or administrative wrongs must be 
considered obsolete in intcrnntional law. Such a doctrine is to-day 
obsolete in interrntional law as it has been obsolete in the municipal 
law of civilised States for hundreds of years. Undor the principles 
laid down in tho Four-Power Agreement. ·of 8th .ti.uguet 1945, international 
la-;, assl.JIOOs rcsponsibili ty for punishing international crimes. These 
principles have been endorsed by the 19 .Stutes who have adhered to the 
/lgreement, they have been applied in the N~rwerg Judgment, affirmed 
by a Resolution passed by the 5Z.. States forming the General Assoni>ly of 
the United Nations on 11th Dccen~er 1946, and nlso accepted by the five 
.nXis Countries with v,hom Treaties wore signed on the 10th February 1947, 
It is therefore ooccssory to establish a delimitation between acts 
entailing criminal responsibility and other ill gal acts which, 
without constituting an international crime, o.ro iooro contraventions of 
customary or conve~tional rulos. 

The demarkation lioo bot-ween acts which afe merely illegal because 
they violate conventional or customary prov:i:sions of internat ional la.w, 
and such acts which also oonsti tuto i nternational o rimes and entail 

· personal ariminal liability, can pnly bo drawn by reference to tho 
general principlos of crimiMl law as recognised by civilised nations, 

·and as; inter alia, applied in the Nuremberg proceedings. If the 
violation of a rule of the Hogue Regulations airnultanoously constitutes 
an offence against the gc nc~al pri nciples of crindrol law, then it also 
constitutes a war crime. 

XIII. In the present cnso, the accused persona are charged with acts 
which, though not tec hnically constituting pillage, amount to a 
conspiracy to violate II11nicipal law· whic:1 the parpe trators were bound 
to r espoct, and thor by to exploit tho e conaJ\Y of the occupied country. 
Tho activities resulted, according to too charge, in the omptying of 
Franch of all substancos , in t l e causing of a rise in pricoo, in 
infla tion und in a curta in mora l decline. All these rosulto are 
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contrary to the duties whiob are en,nined upon an ocoupo.nt by 
intcrnntional law and vro find thereforo combined both the illogal. 
means and the effect deprecated by international law. On the facts 
eubmi tted by the French Nntional Office, the ocouaec1 persona have 
violated not onzy a toohnioal provision of international law, but an 
ossent:lal right of tho occupied country. (see Rivier•s atatemont, 
tif, para. 2 above ) • . 

U)I. Provided that the facts all.egad are taken to be establishocJ, 
Camiittee III is ot the opinion that thoao parsons who are respon­
sibl.e tor the preparation or planning ot this policy or for carrying 
it into effect, whether at tho oentre or locally, a.re or1m:lnally 
responsible tor these violations ot international law. 

', ) 

Thia does not iq,lioate persona who, w1 thout operating this 
aohemo or farming part ot the machinery ot oarr.,1ns it out, have 
availed themselves of tho poasib.1.1:l.ty to nake sales ,,r purchases 
prohib:l. ted under French la\1. 

. ~e latter, though probabzy oriminalzy liable t_tnder mun:l.oipal 
law are, in the Comnittee's opinion, not guilty of a war crime" • 
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llI/87. 
18tb Apri~, 19fZ. 

m, rrED NATIONS WAR CRDSS OOJ01ISSION1 

CCJOg'l'TEE III. 

The l're nob Case No. 4695 
(Exploitation ot the Black Market u a War Crime), 

In its meeting of 16th April 1947, the Camnittee, 
after having discussed the French objections to the 
wordi~ of the last sub-paragraph of paragraph VIII of 
the Report III/86, deoided that the paragraph shoul.cl 
be replaced by a new text ll8 outlined in Comittee III 
Minutes No. 5 of 1947. 

The proposed new text is herewith oiroul.Ated to 
mambers of Conmittee III o.nd if no suggestions to the 
oontrnry are received, the text oontninod in this paper 
will be embodied in the final report to be presented to 
the Oomnission. 

Proposed New Text, 

Comnittoe Ill is therefore of the opinion that those persons 
who were implicated in the policy of exo.oting oxorbi tant oontributione 
by tho German authorities fran the French authorities, and knowingly 
used the money thus extorted for the purchases in connection with the 
blnok market operations outlined in the French ohm-go, a.re guilty of 
having oomnitted a war crime and can be listed for this wnr crime where 
a primo. faoie case of their implication is established. 
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21st AJ>ril1 19471 

UNI'JED NATIONS WAR CIUJIES 0004ISSION1 

CCIOIITTEB III, 

Co-Operation with the United Natione. 

Additional Intomation1 

I. In the meeting at Canmittee III held on 16th .April 194-7, the 
Secretariat •s charged with the task ot furnishing to the Comnittee 
eomplete information both on the coITeapondenoe between the United 
Nation• War Orimes Cona:1.aeion and the United Nations, and on the 
progress ot that part of the woi•k of the United Nations in llhich the 
United N~tiona War Crimea Commission was interested. 

The oorrespondenoe m.th tho United Nations Secretariat has been 
c:lroulated as Doc. Ml.so. No.88. 

The relevant Resolutions of the General .t'8aeni>ly ot the Uni te4 
Nations have been circulated as Docs. Miao. Noa. 66 and 69. 

II. · Aooording. to the infomation available to the Secretariat 
(United Nations Weekly Bulletin, Vol.2~ No.12, 1st ~pril 194-7), the 
Canmittee ot Seventeen Members of the United Nations on the Otvelopmitnt 
of International Law and Codification, established by the Resolution 
ot the General ASBembly of 11th Dooomber 194-6 oonoerning the progressive 
development of international iaw and its codification will meet at Lake 
Suooeaa on lat Kay 194-7. The Canmit~e consists of representatives ot 
the followina members ot the United Nations: · · 

Argentina.! Australia, Brazil, China, Colombia, Egypt, 
Prance, India, Netherlands, Panama, Poland, Sweden, 
Union of Soviet Sooialiat Republics, United Kingdom, 
United States of 'America, Venezuela, Yugoslavia. 

III. 1'he Human Rights Canmission had its first session from 27 Jamary 
to 10 February 194-7. The summary records of all the meetings of the · 
aeaaion are available in the Camnission' s Secretariat. (Dr. Schwelb 's 
ottioe, Room 315). The result of the meetings is sLIJIDarised in the 
United Natiol'IS Weekly Bulletin, Vol.2, No.6 of 18 February 194-7, as 
tollowa: 

• 1be Commission on HUll'6n Rights completed its first session on 
Pebruary 10. At meetings on February 4, 5, 6 and 7 it discussed the 
Rights to be included in the proposed Bill of Rights and the instruo.-
tiona to be given to the drafting group. It also decided that the Bill 
should be prepared as a Resolution for submission to the General 1,saeni>ly. 
It provisionally adopted its Rules of Procedure J decided that a SJIBll 
sub-oomnittee should screen oonrnunications to the United Nations or other 
related organs concerning humo.n rights; adopted terms of reference anc1 
decided on the composition of the Sub-Ccmnissions on (1) Preodom of 
lnfonnation and of the Press and ( 2) Prevention of Discrimination and 
Protection of Minorities; docided, subjeot to the conourrenoo of the 
Sooretary-General, that its second session should be held in Geneva on 
July 21 next." 
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IV •· • . :The Preliminary report of the Human Rights Oanmiasion was diaousaecS 
in the session of the Economic and Social Council which began on 28th 
February 1947. In this session of the Eoonanio· and Social Council, both 
the Human Rights Camnission,.s Report and the question ot Genocide were 
discussed. The following repor\ is t alcon frcm the United Nations Weekly 
Bulletin, vo1.2, No.11 of 25th March 1947 • 

. ~ Hpn Rights Canmission's R~port1 

Two pl,nary meetings or · the Council last week were devoted to a general 
discussion ot the rep<rt of the Camnission on Human RisJtts, 'lilich waa 
subsequently refeITed. to tho Council's Conmittee ot the lhole t<r further 
study. llaey of the ·comnents related to three ot the Oamd.aaion•, 
recamnendationa& first, the method of dratting an International Bill ot 
RightsJ second, the method proposed for handling conmunicationa to the 
Coomission; and third, the ooq,osition of the Sub-Camniasiona on Preedom 
rl Inf'ormation ard of the Presa, and on Prevention ot D1eor1m1nat1on anc1 
Protection ot Minorities. 

'l'he Oanmission had docided to entrust to its ott1oera - Mn. Prankl.1n 
D. Rooaowlt oft~ United States, Dr. P.C.Ohang of China ancJ tr. Obarlea 
liuilc ot I,tbanon, respectivoly Ouu.xman, Vice-Chairman and Rapporteur -the 
task of formulating a preliminary draft International Bill ot Rights which 
after consideration by the Oonmispion, would be refen-ed to the · Council and 
then to the General Assembly. 

Criticizing this procedure, Mrs. Hansa Mehta of India said that this 
dratting group had roccivcd no instructions except that it ia "to be guided 
by the general d~soussiun that took place in the Ccmnission." Definite 
guidance she thought should have boen given to tho group on the contents ot 
the draft ·document ·it has been directed to produce. . 

Speak:l.ng ot the need for implementing the Bill, Mrs. Mehta said: "It 
ia nooeHary to make it olcar that the Bill of Rights cannot be a mere 

· declaration of. rights. Unless it is bind~ng on the states Jb~ers ot 
the United Nations it will have no meaning". The problem ot iq,lementa-
tion, aa the Indian representative saw it, is two-told: first, supervision 
of the obsarvanoe of rights; and s!3cond, enforoeme~t it the rights are not 
observed. • . . . 

The French representative, Piorre lfondes...Pranoe, who enc!oraed the 
dratting p~edure proposed by the Camd.ssion, pointed to one category 
of hwnan beingsin war-time for which no protecting convention exlsta: the 
civilian population. ''During the tragic period which has just ended", 
Mr. lfondes- France said, "there was no protect-ion whatever oonoerni~ 
civiliB:D pcr,sonsi yot there were conventions coD;)erning fighting men and 
prisoners". He proposed that this omission might be studied by the 
dratting group. · 

Professor A.P.Morozov of the u.s.s.R. noted that the dratting group 
· had .been set up by 1ho Comnission before any decisions had been taken on 

the actual rights. This ma.do the group' a responsibility 11110h wider 
than had orig:i.nolly been intended. 

He also felt that the group itself should be expanded from three to 
five meni>ers, to include representation from Europe, a suggestion which 
was backed later in the d ~sousaion by the Czechoslovak representative, 
Dr. Jo.n Pllpanok. 

Dr. i,lberto A'irca Parrd of Peru stated . that ·in his opinion the 
drafting of an International Bill of Human H.ghta . should tab place 
simultaneously with the creation of JDD.ohinery to 1mpleruent such rights. 
HD po1nta,d to the fact that mat national constitutions contained provi­
sions for the rights of tho individual and, while reoonmending that the 
Comn1ss1on study and take notice of all existing national legislation 
in this respect, he stressed that the International Bill of Rights must 
go beyond n mere canpilation of already recognized rights. 

• 
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Dr. llrca Parrd also e oooraed the principle that tho group oharpa 
with the dratting of the International Dill should be ooq,oaea at 
representatives of governments. Only by this means, he aaid, oo\114 
fair geographic distribution of membership be ensured. 

Dr. Malilc, the Rapporteur of the Canm.tseion, explained the status 
of the "dratting group" to the Council. J&otually the preparation of a 
preliminary draft Bill wns being underto.ken, ho said, by the 0alln1asion 
itself (with the assistance of the Secretariat), whioh was aoting 
through i ta officers. The officers did not oonati tute a "group" J t b, 
phrase ·"drattl~ group" was misloadi~. Beoauao the camniaaion itself 
was serving as a drafting oanmittee, there oould be no question ot 
enlarging ·it, Dr. Malik explained. 

IA3roy D. Stinebower of the United States reminded the Council of a 
proposal put forward by his Government at the Comnission I a m,eti~s 
that in addition to pc.rsonal, procedural am political rights, (auoh aa 
freedan of speech, safeguards to peraons aoouaed of orime, right to 
oitimenship) the proposed Bill of Rights should include a category of 
aooial rights, such o.a rights to exployment and social security, to 
equal opportunity, and the right to enjoy minimum standards of eoonanio, 
social and cultural well-being. 

Christopher Meyhew, of tho United Kingdan, thought that the Human 
Rights CODlllission could hardly be able to prepare the International Bill 
during its n,xt session. It would be better, he said if the 
Comnission· took mre time for study nnd presented the international Bill 
to the General Assembly in 1948 aoo if methods of implementing the Bill 
could be discussed later. " 

"Genocide, 

By a unanimous resolution, the General Aaseni>ly laat Deoeni>er had 
requested the Econanic and Social Cbuncil to "undertake the neoea■ary 
studies, with a view to drawing up a draft convention on the on.me of 
genocide to be submitted to the next regular session of the General 
/,esembly." Genocide was defined by this reaolu·Uon as 11a denial of the 
right of existence of entire hwno.n groups, as homicide ia the denial of 
the right to live of individual human beings. 11 The llssembly atfmned 
that "genocide is a crime under international law which the civilized 
world condemns, and for the canm:l.ssion of wh:kh principals and e.ocanpU.oes 
- whether private iooividuo.ls, public officials or statesmen, and whether 
the crime is canmitted on religious, re.oial, political or D.f\Y other 
grounds - are punishable. 11 

Lo.st week the Council discussed the General Assembly's directive on 
this subject. Speaki~ as representative of one of the three governments 
( Cuba, India and Panama) which had introduood the resolution on genocide 
at the General Asseni>ly, Dr. Guillennc' Belt of Cuba proposed that a ccmni ttee 
of the Council bo appointed to produce a preliminary draft convention to be 
circulated to Mcrrber governments prior to the Counoil •s fifth session, at 
which time the draft c ould be considered and submitted to the General 
Asseni>ly. 

Ivar Lunde of Norway suggested that the draft should be drawn up in 
consultation with the J ssembly' s COll1lli ttee on the Development and 
Codification of International Lo.w. · 

The Peruvian representative, Dr. Jilbcrto .. iron. Parrd, supported Dr. 
Belt's suggestion, but felt that clarification wns needed on the action 
that the United Nations should to.lee against those guilty of genocide. 
Ftn"ther, he felt that a convention on the crime should clearly indicate 
who would be adjudged responsible f or the offence. H~ also suggested that 
genocide should be considered as having been comnitted even if only 
individuals were involvod. To this effect, Dr. Arca Porrd introduced a 
resolution stating that "criJoos against health, life aoo property which are 
perpetrated against one or moro persons o.nd which are carried out, 
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individually or collectively, following secret or open de.ciaiona with 
the purpose of inflicting unlawf'ul punishment upon persona belon,ging 
to group■ which are subject to racial, religious, political or al\Y 
other kind of dieor:l.mination, ahouW be included in the 1-:iternational 
cownont on genocide.• 

· Paul Guerin,- of' Pranoe, suggoated that a more appropriate procedure 
tcr dratting the oonwntion woulcl be to · refer it to the Camniaaion on 
Hwr.an Rigbta for, repart to the Counoil'a next session. 

Still another proaec1ure waa put forward by Chr:l.atopher Mayhew of the 
United Ki~dca, who propoaec1 that the S,oretariat, in collaboration with 
lawyers and experts, ahould prepare the draft for submission to the 

·Counoi1. · . ' 

Professor Morozov of the u.s.s.R. backed the suggestion that a 
conmittee of the Council should produce the draft. 

Tho_ three proposals on the procedure, together w.l. th the Peruvian 
resolution, ware refeJTOd to the Council's ad hoc Social Canmittee of 
the Whole. • I""' 

According to the Un!.ted Nntions Weekly Bulletin Vol.2 1 No.12 of 
lat J,pril 19471 

"The Council's Social Ccrmnittee at meetings on March 20 1 21, 22 
. and 23, recomnended· the enlargement ot the dratting group appointed 
· by the Comniasion on Human Rights to fonnulate a prel:lJDinary draft 
International Bill of Human Rights; recamnended 'that the Council 
instrllJt the Secretnriat to undertake studies with a view to drawi~ 
up a draft convontion on the crime of genocide; •••• decided to 
reoamneoo establishment of a temporary sub-oomnission to prepare a 
preliminaz,- draft International Bill of Rights; recoDID8nded for tht 
Council 'a approval te:nna of ref erenoe tor the Sub-Conmiasion on 
Freedan of Information and of the Press; and recanmended terma of 
referenoo tor the Sub- Camnission on the Prevention ot Diaorimination 
and Protection of Minorities." 
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III/139, 
8th May, 19¼:Z· 

UNITED NATIONS WAR CJUlm3 COMMISSION, 

CCIOO'l'rEE III. 

Collection and Publication ot Inf'onnation concerning Human Risbtp 

arising from Trials of War Or1minala 1 Quislings anc! Tra1tora 1 

~n par~ioular trom the Nuremberg and Tokyo Mala 1 

Memorandum by the Secretary to Canrnittee In, 

I. The Economic and Social Council of the United Nations in its tirat 
session in February 1946, instructed the Secretary General, in addition 
to the general guidance provided in the report of the nuclear Oanm1asion 
on Human Rights, to make arranger.tents for: 

(a) the compilation and publication of a yea1.-book on law and usage 
relating to h1.1nan rights, the first edition of which should include 
all declarations and bills on human rights now in force in the 
various countries; 

(b) the collection and publication of infonration on the ~otivities 
concerning human rights of all organs of the United Nations; 

(c) the collection and publication of inf'onnation concerning hwnan 
rights arising from trials of var orimiMls, quislings and 
traitors, and in particular from the Nuremberg and Tokyo trials; 

(d) the preparation and publication of a survey of the dovolopment of 
hlmln rights; 

(e) the collection and publication of plans -and declarations on hlmln 
rights by specialized agencies and non-governmental national and 
international organizations, 

II. The Acting Sccretary-Gemral of the United Nations, in a note to the 
Secretary General of the U.N,W,C,C, dated 22nd July 1946, referred to 
paragraph ( c) of this decision of the Econanic and Social Council and 
added that he would be grateful if any informntion and records in the 
i,ossession of the •. ar Cr:i.Jooe Corrmlssion could be mo.do available to him, 
~See Miao. No,88, Doc, No.l on page 3.) 

Reference to this request from the Secretariat of too United Nations 
to the U.N.w.c,c. was made during the discussions with the Director of 
the Human Rights Division of the United Nations, Professor John P. 
H1.1nphrey, ·Hhich were held in London last month. (Seo Doc. Misc. No,89). 

At these discussions, it was envisaged that o. paper should be drawn 
up by the Socrotariat of the U.N. w.c. c. outl:Lning o. programne of the · 
work of the u. N. W,C,C, in oonneotion with this task and submitted both 
to the u.a.w.c.c. and to the United Nat i ons Socrc tariat for approval. 

It is the purpose of the present paper to mnkc preparations for 
this work in order tho.tit can start o.s soon as possible after the 
receipt of an official request from the United Nations Secretariat to 
undertake it. 
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III. The Soorotnrio.t of tho U.N.w.c.c. ho.a requested the Dtetrtbuti.on 
Section ~ the United Nations Secn:taria.t to n8lcD availo.blo to tn, 
U.N.w.c.c. Soorctario.t all preceding doowoo.nta and minutes from which 
tho exact scope at the clooision of the Econanio and Social Council 
can be gathered. lhon this material is received, a supploimnt to tho 
present paper v,ill bo oiroul.ated, if neoosso.ry. 

rv. · ·The oollootion and publioat1o·n of inforr.w.tion oonoerning human 
rights arising from ti'¥, trials is not an end in itself but obviously 
serves O: speoifio practical purpose. This purpo10· 1a to aid in tho 
mo.in task of the Ca:r.iission on Humnn Rights, partioulo.rzy tho prepara­
tion of an international bill of rights, international declarations or 
conventions on civil liberties. It is, therefore, submitted that the 
work of collecting tho respectiva material should be umertaken with 
this end in view. The inforDUtion to be collected will, therefore, bo 
of a two-fold ohnrnotcr, the one aspect being how hll!lan rights have 
been violnted, the other how they have been protected. 

V. The Resolution of the Econom:1.o and Social Council spealca of tdala 
ot war criminals, quislings and tro.i tors and particularly refers to the 
Nuremberg and Tokyo trio.ls. As far aa the trio.ls of quislings and 
traitors o.re concerned, the position is that those trials are outside 
the regular activities of the U.N. w.c.c. v,hioh ore, in general, 
restricted to dealing ·Jith ',1-.: r crimes (in the ,.rider aensef which 
includes crimes against peaco anc crimes against hurnanityJ. The 
Ccmnission hns, however, refrainotl from dealing with so-called 
quislings and troi tors, tr.I. th too exception of such oases where an 
allied national wan a.caused not only of collaboro.tion al'K! treason, but 
also of w.r crimes. 

In ma,v intcrnationnl doc~nts, mwevor, including draft conven­
tions prepared by tho U.N.w.c.c. before the end of t}:le war, so-called 
quislings and traitors have, to some extent, boon dealt with together 
with war criminals. In its resolution on the question of refugees, 

• 

the Genoral Asseni>l.y of the United Nations decided on 12th February 
1946, that "no action taken as a result of this resolution shall be of 
such a character us to interfere in any vro:y Vii th the surrender am 
punishr.ent of war criminals, quislings am traitors". The constitution 
of the International lefugoo · Organisation, annexod to the Resolution ot 
the Genero.1 Assembly of 15th ~camber 1946, in the part devoted to 
"definitions and general principles" provides tmt "war orbd.nal.s, 
quislings and traitors will not be the concern of the organisation•; 
the some applies to persons who have assisted the eneJ:tY faroes, which 
term is circur.lScribed in saoo detail • . 

Tho Treaties of Peace with Italy, Rownania, _Bulgaria, Hungary and 
Finland impose on tho defeated · fomer eneJl\Y States tre duty to ensure 
the apprehension and surrender for trial not only of persons who are 
aooused of having committed war cr:IJnes and crimes against peaoe ~ 
hwianity, but also nationals of any Allied or Associated Powor accused 
of having violated their national lo.w by treason or collaboration wl. th 
the e neJl\Y during the war. 

This juxtapo~ · tton of quislings, tra itors and collaborators with 
war criminals in many international doowoonts does not affect the fao11 
that the u.N.w.c.c. has not taken jurisdiction to deal ·,; ith them and 
has not collected th.J matorial concerning them. If' the Carm1asion 
should also have t o undertake the collection of the infonnation arising 
from trials of quislings and traitors, a decision on policy woul.o be 
necessary and it v.t>uld also be neces sary to ask the member gowrrtnenta 
i;o make the respective inf'or1M.tion available to the Ocmnission and to 
assist in the collection of material from such countries, for example, 
the fonoor enP.111:· v0\;Jl~rif. ; , 11,lich n:'.'.'<' not members af the Conniaaion. 
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VI• Unless a · decision to include t1·ials of quislings and traitors 1a 
taken, the Comnission will have to restrict itself to the material 
concerning trials of war criminals (in the wider sense). 

Here again, tor technical reasons, a division of the material appears 
necessary namely: 

the · trial or the major· Ge:nnan war criminalJ (Nuremberg), 
the trial ot the major Japanese war criminals, (Tokyo), 
the trials of persons accused of war cri.Jllea, orimea agai.nat 
peace and crimes o.gai11Bt humani. ty not falling w1 thin tho 
categories (a) and (b). 

Work on tho tasks roontioned um.er (a) and (c) could start forthwith, 
whereas (b) will have to wait until the Tokyo trio.l has ended and the 
transcripts of its latter part am the decision of the Tribunal are 
available. · 

VII. Every crime or nearly every crime violates a right and therewith a 
"human right" in o. wider, non-technical sense. Every individual. DUrder 
violates a human right. The same applies to almost all violations of 
the laws and customs of wnr and to o.ll acts coming under the term "crime 
against hwnani ty" as defined in the basic doC\.DDents, e.g. in the Charter 
of' the Interna.tional Military Trirunal of 8th August, 194-5. It is 
obvious that the collection of mo.terio.l indiscriminately dealing with 
records of comnon lnw crimes, war crimes, and crimes o.gairmt humanity, 
which have been conmitted and uhich were the subject of criminal 
proceedings in intern'ltionol tribunnls, mixed courts and in national 
military and occupation courts, would be almost worthless for the purpose 
for which the collection is n~eded by the United Nations. It is therefore 
probable that only then the collection of material v.ould meet the 
requirements if it were restricted to the recording of such incidents and 
reactions to th~ ru, throw a light on the sufficiency or otherwise of the 
laws and usages of war and other provisions of international law which 
purport to af'ford protection aguinst violations of human rights. Reoorda 
of trials of persons responsible for such outrages as de_portation of 
allied no.tionols into concentration camps, their ill-treatment am lTLlrder, 
the killing of prisoners of war, extennination of whole populations Md 
so on, are of very great interest to the historian, the sociologist ard 
the lawyer, but they nre of no po.rticulnr relevance to the task before 
the Human Rights Conmission, bcoa.use no ontalogue of humo.n rights is 
needed to place it beyond doubt thnt murder of iMoc1.mt men, women o.nd 
children is criminal. It is, therefore, this writer's opinion that the 
collection of materio.l should be restricted to records illustrative of 
the following questions: 

(a) Ca3es, if there a.re any, Vlhere the existing provisions of 
internationnl lnw did not furnish a sufficient bo.sis for imposing a 
just penalty for nativities violnti1"6 hwoon rights; 

(b) cases where though the compt)tent tribunal has frurn a 
sufficient basis in existing international or municipal l.o.w, the legal 
position remains nevertheless doubtful because the doctrine of st:1.re 
decisis does not apply in internntionnl law and in most nwdcipal 
legal orders concerned. It is therefore adviso.ble in such oas_ea to 
place the law beyond doubt as to future occurrences; 

(c) cases showing that more elaborate provisions of internat ·ona1 
law could have prevented violutions of hwnan rights t'rom ocourri~. 
The cpestion of the protection of civilian populations of occupied 
territory, as distinguished from prisoners of war, is a case in point. 
The cases will certa.inl.y show that mnny crimes vculd have been 
prevented if machinery similar to that established for the protection 
of priaon:rs of wnr had been in operation also for the protection ot 
civilinn members of the population of occupied territoryt o.nd of persona 
who were deported from occupied territory, Article 6(cJ of the Charter 



-4-

ot the International Military Tribunal extends its protection to "aey 
civilian population"; a olooe study of the oases will show, ho,,ever, 
that greater elaboration of this principle and the establishment of 
proper nachincry is necessary. 

_(d) Stress shoul<l be laid, in sitting, collecting and arranging 
the material, on the protection of h1nan rights of persons who are 
not ot the nationali t• of the victoriouo Powers. In the province ot 
mat is now called "cr:lmcs against humanity", too aapeot of these 
proviaions as a rmans of protecting hllnan rights stands out more olear]3. 
Here the re9ort to be produced will have to show how certain flagrant 
violations of human rights have gn1e unpunished main~ for lack ot 
jurisdiction of the respective tribunals. 

Crimes committed before the let Septeni>or 1939 in Gel'IDal\Y against 
Germans are here in point, in view of the Berlin Protocol of 6th October 
1945, by which the scope of Art. 6( c) of the Charter of the International 
Military Tr1bW1al. was restrictively defined. '.Ibis neoessari~ led to 
the restrictive interpretation of the Charter by the ?llremberg 1'ribum.l. 
A similar lacuna (from the point of view of the future protection ot 
hman rights) are tre provisions of tho basic doo1.1nents under which many 
allied military tribunals were prevented from taldng cognizance of aota 
such as the murders of tens of thousands of German "liseless eaters" in 
institutions such as Hndamar or the murder md ill-treatment of, say, 
Hungarian inmates of Belsen boncentration Camp. With this, prOY'isiona 
will have to be contrasted, e.g. the Control Council Law No.lo, which 
gives to the c_a:ipctcnt courts jurisdiction without the important qualifi­
cations of the Nurenberg Charter and the Berlin Protocol. 

(e) In general, it will be appropriate to illustrate on the basis 
ot the i.J:lnense nnterial available, the development from the position 
where only allied interests arxl allied rights ware considered to be 
protected, to a stage where the trend clearly was to extend the protec­
tion of minimum standards of hwnani ty to human beings everywhere. 

(f) Attention should also be paid in the report to the 
responsibility of military canrrandors and administrators tor violations 
of hwnan rights comnitted by their subordinates, which has been _assumed 
in naey of the important :war crimes oases, auoh as in the American/ 
Japanese case of Yamashita, in the Canadian/Gel'7l8n oase of Meyer &nd in 
the British/German case of Kesselring. The establishment ot sioh 
responsibility is one of the links in an efficient machinery for the 
protection. of hwnan rights in time of war and occupation. 

(g) As already indicated, one at the tasks of the report should 
also be to shov, how far tho hunnn rights of too alleged perpetrators 
of war cri.Jm s thomselvos havo been :['.espeoted in the o urse of the trials. 
It will be ir.iportant to examine to what extent the aooused have been 
given fair trials. One very important illustration of this aspect of 
the matter is tho atti tuao of t he Nuremberg Tribunal to the problem of 
crimlnal organisations. Here the court interpreted the sweepi~ 
provisions of the Chartc:r in a restrictive nnnner because, as it oaid, 
this was a far-reachi ng o.nd novel procedux·e, tho a pplioation of ?bioh, 
unless properly safeguarded, might produce injustice. In accordance 
with v.ell settled legal principles, the Tribunal attempted to make 
sure that innocent persons would not be punished. The court therefore 
excluded from its statenent concernin the criminality of tm accused 
org~isations, inter alia, persons who had no knowledge ~ tm or:lminal 
purposes of the organisations. 
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UNITED NATIONS WAA CRp.iES CCMi, ISSION 

III/91, 

27th M~, 19i..7 • 

Collection ot Information concerni95 Human Rights 

arising tran Trials ot war Crirainala etc. 

Notes on Document III/89" 

It will be necesaacy to decide which trials and what other material 
should be taken into consideration men the progranme ot the work requested 
by the United Nations Secretariat is outlined. 

I. As to the question whether use should onl3 be made ot transcripts ot 
trials ot war criminals proper or of trials of quislings Md traitors too, 
it should be noted that in the terminology of the Coomission a different 
meaning is attached to the notion of "QUisling" than in that of. the 
Economic and Social Council: "Quisling" as unierstood by the Comniaaion 
refers to certain fonns of treason. In other words, tho notion ot traitor 
comprises our conception of QUisling. The juxtaposition of quislings and 
traitors in the Resolution of the Economic and Social Council ot February 
1946 (cf. Doc, III/89, I, c) 1eems, however, to indicate that in this 
instance (not traitors but) the following categories of persona nre brought 
under the heading "QUislings"s 

1. Allied na.tionAls who, in concert with the enell\Y, coumitted 
war crimes (in the wider sense of the word); and 

2, some enemy nationals (especially subj cts of the satellite States) 
guilty of criroos ago.inst hw.lllllity colllllittcd agninst their 
co-nationals or stateless persons, 

The Comnission has repec.t~dly listod Allied national.a accused of 
violations of the laws and customs of war or criracs against hwnanity 
cormdtted against Allied na.tioncl.s. 

Crimea against humanity of ener.zy Mtionols coril'Ilitted against enell\Y 
nationals or stateless persons on Cl'lCll\Y teITitory were the subjoct of 
charges submitted to the Conmission in exception.ol. oases only, It forms, 
however,part of the original fWlCtions of tho Conmission to collect 
evidence and to report from time to tirae to the Governnents on certain 
classes of atrocities showing where possible the connection between the 
individual. crimes of each type arrl the CO@jilOn policy l'lhich they expressed. 
It was the view of the Coianission from the beginning that this pnrt of its 
functions includes the consideration of crimes agninst humanity of this type. 
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(Cf~ lotter frora the Lord Chnncollor to Sir Cecil Hurst, dnted 23rd August, 
1944- - DocUC1ent c. 78 and Progress Report Dooucent c. 48(1}). 

Should the COl1L1ission now to.Jco into o.ocount the trial■ of those 
groups of persons mentioned under 1 and 2, it v1Quld not touch o. new aphere, 

Whatever ia undoratood. o.a Quisling in tho Resolution ot tho Eoonomio 
and Social Council, it would not meo.n a mange of the present policy of 
the United No.tiona .War Crilnea Cotmsaion unless it were decided to deal 
olso with trio.ls of peraons accused of trenaon only. 

The trio.ls of traitors (mainly those before continental courts) mq 
, be of interest :for a. paper on crimes ago.inst peace - they cot1priee the 

nati~nal Jurisdiction over this olo.ss of .ottel'ooes. Fart.he prdsont purpose 
of' the United Nntions they will hardly prove a valuable souroe. 

The distinction between trials of traitors, on the one hand, and 
wor crir.dnals (in the wider sense of the word), on the other, is probab].y :. 
of minor practico.l 11:iportruioe, The trio.ls in <11estion are mostly "' 
concerned not only with trenson but o.lso with war crioes and orines agBinet 
hw-.ianity, And as far as they deal with tho lntter thoir tro.nsoripts will 
be a valuable source for the work requested from the Cottniesion (of. Doo, 
III/90). 

II. It certainly will be one of the most iaportont tasks of our work to 
:11uetro.te go.pa in intcrnntional law which have the effoot that some 
activities violating hwnan rights go nt present unpunished. For obvious 
reasons, powever, gaps in interMtiow.l law, tuld for that matter nntional 
law, will be rarely discovered in the tro.nscripts of trio.ls. The question, 
for instnooe, to v.hat extent reprisals are allowed de loge lo.ta oan ~ 
be answered satisfactorily with the help of tro.nscripts of trio.la ol.one, 
In the great majority of cases in which even flagrant violations of human 
rights are justified at present o.a o. reprisal no charge ho.a probnbly been 
preferred, The transcripts ot trials of war orir.linals, eto. , will show -
apart from rare exceptions - merely cases 11here the provisions ot inter­
no.tionoJ. law on reprisals hnve not barred the punishment of violo.tions ·of 
human rights. 

In addition to the file~ of the Cotlilission the files of the prosecuti~ 
authorities~ be the richest source for the study of such gaps in 
international law. 

It is, of course, not possible to make use of the files of the 
prosecuting authorities to the same extent as· of the trnnscripts ot trials. 
On the other hruxl, concrete enquiries with the corapotent authoritie.s - for 
instance, a roquost for a report on ca.see in which no charge was preferred 
in view of the provisions of international law on reprisals - will no 
doubt furnish useful infort,10.tion, · 

III. Tho intended collection of mo.teriaJ. vdll hnve to illustrate, first 
of all - as has been pointed out in Doc. III/89 - to what extent the laws 
and custolJB ot 'MU' nttord protection a.go.inst violationa of hw.18n rights. 
It oo.n certainl.¥ dispense in this connection with taking into consideration 
the great majority of cases of apparent violo.tions of hw:10.n rights e.a they 
obviously constitute nt the s0Ll8 tir.ie violntions of the lnws ond customs 
of war involvi~g cri;Jinal liability. 

A different problefj will arise in connection with violo.tions of 
human rights cora-aitted in execution of n policy of persocution of political, 
racial o.nd religious groups. Here the a.spect of jurisdiction will be ot 
greater ~·.1portance than the gaps in substantive lnw. 
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As for ns tho ulution betwoen perpetro.tor o.nd victic was governed 
by the Hague Rules of lo.nd_wnrfare, a sufficient jurisdiction~ enat. 

In cuses; · however, in which the policy of persecution hna not 
taken effect abroo.d nm led to violo.ti.ons of hw"JOJl rights ot oo-no.tiomla 
or statulass persons, no effective jurisdiction existed o.t the tice • 

. 
Violations of this kind ho.ve partly been deprived by the rcfgice in 

power o.t the relevant tir.1e of their qunli ty of crioino.l ottenoea under 
~H,.,n~ law, or - whe,re they constituted criui.no.l offences even um.er 

. w~onal law - tho perpetrators who executed the policy designed by the 
a.ir.ti.nistrnti.on or o.t lenst approved by it, were protected by the soae 
adl~inistrntion agninst their national crioinol. jurisdiction. 

It is ~Jongst others the lo.ck of on effective no.tiono.l jurisdiction 
o.t the tioo of the offence v.hich cakes these offences a concern of 
international crininal jurisdl.ction. 

As the crir.ies of erwqy no.tionru.s cor.r;dtted ag~inst eneT,\Y nationals 
( and stateless persons) on eneqy territory fall tltl.i.nly within the 
jurisdiction of their own courts, these o.apects, alreacb' referred to 
in doownent III/89, VII (<.1) can be cwoonstrated sufficiently onzy it the 
trials before German, Austrian, and the courts of tho forraer satellite 
States are to.ken into account, 

The trinls· bofore Gercan (and Austrian) courts, the oost important 
in this connection, ore supervised by the Control Council. '.l'be Legal 
Division of the British Elcoent expressed its willingness some tice ago 
to send to the Cor.cissi on returns of all the cases of crimes against 
hwnanity which were due for trial or have b£cn tried by German courts 
(Doc. M, 114, 5 ). I n ir:1p0rtant cases o.t l east it r.ey be possible to 
procure the transcripts of these trinls. 

IV• It may be useful evontual.ly to consider not only the present state 
of internationnl law, but also the changes, especially those which the 
laws and custor.18 of war have experienced in the lo.at deco.des, They have 
been 100dified in many instances in the direction of greater recognition 
of huoan rights o.nd so~eti!Jcs in the opposite direction giving place to 
modern requirer.1ents of vrorfare . 

There was no doubt, for insto.nco, during the 1914 - 18 war that the 
sinking of a merchant ship by a subr:1c."\rine without previous warning 
constituted an illegit L~o.te o.ct of warfnre , Now, it is argued that 
technical dcvclopr.ie nt s have ma.de it oor e difficult f or o. subroorine to givo 
such warning without ondnnger·lng its o,•m safety, A perusal of the trials 
of war criminals will possibly show that the l nw and judicial practice 
have changed a.ccordingzy .. 

Of great er pr act i co.1 i 1:1porto.nce ore possibly changes in law and 
judicial practice concerning the bonbo.rclJJent of undefended places. And 
ril:>st important of all might be to investigate how far the position ot 
civilions cluring wartirao hD.s bet:n 1:iodifiod. 

Investigations of t hi s sort will show that tho main difference 
between this o.nd. previous wars is sil:aply tho.t the rights of civilian.­
have now been violated to o. f ar great er extent thnn ever before, and 
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that ooat of thoee violo.tions constitute na clearly Q8 they have done 
before violation, of the laws o.nu ouatotl8 ot vror. To aor.ie extent; 
however, ohanaes of law~ have occurred. 

ii.part troc the trials ot war criDinnl1, etc. , the tiloa ot the 
Responsibility Com:dssion ot 1919 (a, tar as they are acoeaaible), the 
report ot this Responaibility ·CoIDission and sicilar docucenta eight be 
a uaetul souroe it compared with the files of the United Nationa Wor 
Crimes Comniasion, and transcripts of triL\ls held o.tter this war • 

" 
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III/90• 

22nd M~, 1947. 

UNITED Ni~TIONS WAR CRiliES CQ.11.IISSION 

Collection of Information conoernins Huaan Riffhts ·· 

arising tran Trials of war Criminals etc. 

Some Preliminary Oberservations on the'Implications ot a 

Pull Acceptance of the Task set out in the United Nations. Resolution 

. : 
• • • • ~ I • 

By George Brand, LL,B. 

I. The Comnission will soon be asked to decide 'Whather its Secretariat 

II. 

should accept the whole of the t ·ask which it has been requested by the 
United Nations Secretariat to undertake, or whether attention should onl.3 
be given to trials of _war criminals proper and to the ~uremberg and Toqo 
t~als. The present notes represent an attempt to explore the implioationa 
1nv~lved in undertaking the task .!,!! !2!5!.. 

' . 
Even should ttie more restricted co~se be taken, .a ·ucle field ot work 

would be opened up, as ho.a been shown in Doc. III/89, paragraph vn. fllere 
: is no need to repeat here vbat ho.a been said there. It may· be added that 

the whole problem of the defences of superior orders and duress con be 
regarded as one of balancing ·the conflicting cl.aims -of on o.ooused and hia 
victims. The Secretario.t is now in possession of considerable info~tion 
regarding the law and pro.ctice of the various Allied countries on thia 
matter. . . 

Muoh of this_ st\.lCzy would in practice amoW1t in the 'first plo.ce to 
showing how the Hague. and Genova Conventions protect ctrto.in rights ot 
certain types of people; e.g., prisoners of war, the s ck ·ond wounded 
and the civilians of occupied territories, and second)Jr. to quoting as 
examples of such protection, trials in which the provisions at these Con­
ventions have been o.ppli~d. Such o.n nccount may seeQ elementary to the 
United Nations War Crioes Coi:nission, but v.ould not appear · so to persons 
less acquainted with th~se questions. 

III. . Nevertheless, 1i t,ust be o.dmitted that the specific rights moat 
colIIDOnly vindicated in we.r crime tril'll.s are few in number, for instance the 
right to life, the right oot to be condemned w1 thout trial or the right not 
to be put to discocfort without due cause. It is surely clec.r that the 
humrui rights usuoll.y referred to in everycloy discussions, ond indeed in the 
deliberations of the Hwnan Rights Coi:a:dssion _itself are such rights as those 
of free speech, .free press, freedoc of association, freedo~ of public meeting 
and free electbns. The tril\ls which will be. oost illustrative of tre 
extent of the protection or vindication of such rights are ·clee.rl.y the trial.a 
of quislings and traitors and thoso of the mo.jor ~ orimino.ls. Of the 

. Ntµ"emberg and Tokyo trials this fo.ct will r eadily be granted, but it is 
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urged that no at\.ley of the protection of the civic righta of the irxlividual 
oan attord to ignore the trials of quislings and traitora. Por inatanoe, 
Marshal Antoneaou o.nd certain others were tried by a Rtmanian Court, ..imtt. 
$, tor onalo.vement of the press o.m intoroation servioea ~i:b the ob3oot 
01- apreo.di.ng lfaa18Ll in Ruman:l.a and corrupting public opinion. (l} 

MAl\Y intereatins probla.1a would arise from o. at~ of theae trial.a 
t:roGl the point of view ot hl.EBn rights vindicated. ll'or inatanoe, where 
an ac-ouaed we.a charged with oollo.boration with the en&J:\Y or w1 th treaaon 
it III.lat be e.aked: what were the specific acts or omiaaiona ot the aoouaed'I 
Onq thua will it be possible to show what specific rights have been 
violated by oollaboration. Thua Quisling we.a indicted, inter 411;, tar 
theft, embezzlement and abetting wrder, and the righta vloiate ■uch 
ottenoe■ wUl. probably be clear. But who.t of the charge■ against h1'J ot 
atter.ipting to put Norwa.y under the control of a foreign power, IJXl ot 
inciting the Norwegian arced forces to mutil\Y ond disloyalty? (zJ Theae 
aota clearly violated Norwl\Y 1S right of no.tionol existm but are not 
hwan rights to be· interpreted a.a the rights of indivi ? 

Again, Bela IIJl"e<zy, former Premier and FinMoe ll~nister, wae found 
guilty in Hw,a~, inter alia ot the promulgation of anti-aemitio 
legialation. {-' J It woul~ necessary to analyse this judicial finding 
into the protection of specific rights by looking at the rights mioh the 
legislation in question violo.ted. 

. . 

As another example,whllt specific rights are violo.ted by a policy 
ot Germaniaation? 

r:v. It the Secretariat were to exclude the protection ot civic rishts 
from its ~tuczy, rauch of the value of the Nureraberg ond To~o ck>oUDentation 
would be lost. On the other ham, 11' attention were turned to civic 
rights, there would seem to be a. strong ca.so tar examining tho relevant 
aapeots of the trials ot traitors ond quisli~s. 

V • Certain difficulties are involved in a.ccopting the task in full, 
however, and theso rust also be faced. Thoy include the followings 

~ 

(i) The term "traitors" is very elastic ond could include all ♦ 
persona convicted of tro£\son or "unti-sto.te t1.etivitiea" up to the 
present tiL1e, even if they wore in no way coMected with the war. 
Such a wide interpretation y,ould cover the trial, recent~ under-
taken before the Hung!'.X'ian People's Court, of certoJ.n persona alleged 
to have been iraplioo.ted (along with Mr. Belo. Kovt1.ea whose arrest by 
the Soviet authorities co.used sotl!J Q.egree of interno.tioml friction) 
in an anti-Republican conapiro.oy. { 4} 

It oight be wise to interpret the jurisdiction of the Comnission 
restrictively ao as to exclude the Secretariat trom deali~ with 
BJtf cases not raainl.y relating to trensonnble t1.etivities carried on 
cwri~ or in connection with the wo.r. Another possibility would 
be to 1irai t the enquiry to cases alreo.ey begun, or ooncludod, when 
the resolution was po.ased. 

(1) Keeaing's Contenipor~ .Archives, 8035 A. 

(2) Ibid, 7855 A. 

(3) Ibid, 8156 B. 

(4) See Manchester Guardian Week]3, M.:u-oh 13th, 1947, P• 1. 
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(ii) M~ relevant legnl texts ore alreaey in the hruws of the 

Secretnrit\.t o.nd have been oirculated ns Miaaello.neoua doc\llenteJ 
these set out the ln.wa and decrees npplioable. There .JJey", . 
however, be difficulties in seouri~ mnteriol regortling the triola, 
espooinlly from non-aembers ot the Cor.nisaion (Bulgaria, Rumania 
and Hungary, - and Finland if the lost hos held suitable trial.a). 
Full transcripts would aeec necessary for a full exo."':lino.tion ot tho 
way in which the rights of the accused are provided for during his 
trial. For an estir:18.te of the protection of the right• ot his 
victiraa, however, the essentials ore a statecent ot the offence, the 
attitude ot the Court to such pleas as superior ordere or oot of 
subordinate without the knowledge of the accused, nm the deo1e1on 

· ot the Court. 

(111) The Seoretnriat of the Cor:mission does not itself include 
sufficient linguists to enable it to deal with materinl written 
in all of the likely languages. Sooc outside assistence would be 
required in this connection. 
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