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T'IB UNITED NATIONS 
COMMITTEE OF JURIS TS 

iNashington, D. C. 

SUMMARY OF THIRD MEETING 
(Revised) 

RESTRICTED 
Jurist 38 (19) 
G/28 
April 13, 1945 

Interdepartmental Auditorium, Conference Room B. 
Tuesday, April 10, 1945, 2:30 p.m. 

Mr. Hackworth, Chairman, opened the meeting. He in­
vited Mr. Basdevant (France), Rapporteur, to be seated next 
to the Chairman. 

Mr. Ba.sdevant (France) observed that he had under­
stood at the morning meeting that the Committee was to re­
turn to the points on which there was agreement and was to 
put in brackets those points regarding which there was a dif­
ference of opinion from the proposals made at Dumbarton 
Oaks. He inquired whether this was the view of the Commit­
tee. 

The Chairman observed that that was his understanding 
also. He said that it would be desirable that the Committee 
should agree on as many matters. as possible. He pointed out 
that Mr. Basdevant, as the Rapporteur, would have to point 
out differences of view in his reoort. 

The Chairman then proceeded with the discussion of the 
Statute of the Court. He recalled that Article 1 was held 
in abeyance but expressed the view that this Article ·would 
probably have to be considered in order to prevent changes 
in some other Articles. He proposed a small subcommittee 
to consider Prticle 1. He suggested that the subcommittee 
should consist of the representatives of Cuba, New Zealand, 
and the Union of Soviet Socialist Republics. 

The Chairman then stated that the Committee was ready 
to consider Articles 5 to 14 of the Statute of the Court. 
These Prticles should be considered together because they 
are all tied in with the election of judges. The Committee 's 
decision in relation to Article 4 11'ould influence the Com­
mittee 's judgment as to the other Articles. He asked the 
Solicitor General of the United States, Mr. Charles Fahy, 
his adviser, to read Articles 5 to 14 from the draft of the 
Statute of the r ermanent Court of International Justice 
numbered U. S. Jur. 1. ]/fr. Fahy read J\rticle 5, concerning 
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nomination of judges. He then pointed out that if Article 4 
should be changed so as to have- nomination of judges by govern­
ments the word ."government" would have to be substituted for 
"members of the national groups". 

Mr. Fahy then r ead Article 6, r elating to nominees, 
Article 7 as to lists of nominees, and Article 8 as to 
el ection of judges by the Assembly and the Counc i l. He 
pointed out that the last-mentioned Article contemplates a majority of the Ass embly as well as a majority of the 
Council, separately. 

Mr. Fahy then r ead Article 9 as to qualifications 
of judges and Article 10 as to method of el ection. ~e 
pointed out tha t the required majority is a majority of each 
of the t wo bodies and not of the a ggregate number of their 
members. 

Mr. Fahy then r ead Articles 11 to 14 • .A rticles 11 
and 12 r elated to vacancies on the Court, Prticle 13 to 
the t er m of members of the Court, and Article 14 to vacan­
cies. 

Sir Frederic Eggleston (Australia) suggested that 
the s econd oaragraph of frticle 5 might be clarified, since 
the last sentence meant simply t hat when t here was only one 
vacancy each country could nominat e but one candidate . 

Ambassador Cordova (Mexico) suggested that since all 
thes e f rticles r elate to the same subj ect, i. e ., the el ection 
of judges, they should all be r ef err ed to the s ame subcom­
mitt ee . The Cha irman inquired whethe::.-- ther e wa s. any obj ection 
t o the proposal of the Mexican r epr es entative . There being 
no obj ection, the articles wer e r ef erred to the subcommittee . 

Mr. Fitzmaurice (United Kingdom) called attention to 
Article 13 which provides t hat the members of the Court · 
shall be el ected for nine years and that they may be re­
el ected. He pointed out tha t under the pres ent system it 
is possible that the terms of all the judges may expire 
at the same time and that in such a ca se ther e would be a 
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practical break in the continuity of the Court since all the 
judges would be new. He thought that there should be a pro­
vision for the election of judges for nine years but that with 
respect to the first election, three judges should be elected 
for three years, three others for six years, and the other 
three for nine years. He stated that this proposal was based 
on the assumption that there would be only nine judges. If 
the number of judges was to be changed, other changes would 
have to be made accordingly • 

Ambassador Mora (Chile) said that regardless of the num­
ber of judges there should be three groups elected at differ­
ent times. 

Dr. mang (China) agreed with the proposal of the r epre­
sentative of the United Kingdom. He said that his experience 
in the Court made him believe that nine new judges, or a 
majority of new judges, would break the Court's continuity. 
For the initial period, he was of the opinion that the judges 
should be elected in groups. 

Ambassador Cordova (Mexico) agreed with the r epresenta­
tive of the United Kingdom but proposed that all judges be 
elected for nine years and that the groups which· should be 
r e tired after the expiration of three end six years, respec­
tively, be chosen by lot. 

The Chairman said that he had r eceived a suggestion that 
the representatives of C?nada , France, and Norway be added to 
the subcommittee . There being no objection, he appointed 
them on the subcommittee. 

Amba.ssador Cordova. (Mexico) suggested that Mr. Fitzmaurice 
draft a t ext of Article 13 to give effect to the latter's sug­
gestions. Mr. Fitzmaurice agreed to do so. 

Dr. Escalante (Venezuela) submitted a document for re­
vision of Articles 4 to 14 and suggested that the r evision 
be r ef erred to the subcommittee. The Chairman stated tha t 
if there was no objection this action would be taken. There 
o/aS no obj ection. 

The Chairman then proc eeded to a discussion of Article 14, 
r elating to vacanci es, which he read. He pointed out that if 
the Dumbarton Oaks Proposals were approved by the San Francisco 
Conference the Security Council would be in continuous session 
and, therefore, the provision in Article 14 r egarding the fix­
ing of the date of el ections at the next session of the 
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Council would have to be changed. However, this was a question 
of drafting and was held in abeyance for the time being. 

The Chairman then took up Article 15 and pointed out 
that it was changed entirely, the proposed text providing for 
expiration of the term of a member of the Court upon his 
attaining the age of 75 years, and for ineligibility of elec­
tion of persons over 72. 

Dr. Abbass (Iraq) stated that he had great reveredce 
for the wisdom of age, but in the dynamic civilization in 
which we live he would propose an age limit of 70 years. 
Sir Frederic Eggleston (Pustralia) agreed with him. 

Mr. Fitzmaurice (United Kingdom) stated that his Govern­
ment was opposed to any age limit. In the legal field the 
older the judge the better. Any age limit might exclude very 
desirable candidates. 

Sir Michael Myers (New Zealand) agreed with the repre­
sentative of the United Kingdom. Judges appointed for life 
may be required to retire when they attain a certain age 
limit, but since the judges of the Court are to be elected 
for nine years the electors would be free not to elect them 
if they believe that during the term of office the judges 
would reach an age of decrepitude. He preferred the original 
article. 

Mr. Fitzmaurice (United Kipgdom) stated that if the system 
of rotatiori was adonted it would be desirable to preserve the 
present article, so as not to upset the regular retirement. 

The Chairman stated that, under the rotation proposal 
of the representative of the United Kingaom, Article 15 might 
be retained in its present form. He proposed that Article 15 
be held in abeyance unless the Committee desired to retain it 
in its present form. He stated that he had no particul8r 
brief for the new article. He simply had in mind that people 
who are unable to ta.ke part in the activity of the Court 
should not be elected to membership. 

Dr. Escalante (Venezuela) agreed with the proposed 
Article 15. M. Basdevant stated that since he is probably 
the senior member of the Committee he would not make any pro­
posals concerning the provision as to age limit. 

The Chairman nointed out that if J\rticle 15 is retained in 
its present form, the question of vacancies would be taken care 
of. He asked the Committee to- vote on the question whether the 
Prticle · should be retained in that form. Tv1enty members voted 
for such retention, and it was decided that there would be no 
change. 

The Chairman observed that the next question related to 
age limit. He asked the Committee whether it was ready to· vote. 
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Dr. Escalante (Venezuelc1.) moved and Dr. Abbass (Ir2.q) 
seconded tha t there should be an age limit. 

Mr. Fitzmaurice (United Kingdom) stat ed that he would 
like to observe that there was no need for an age limit and 
thc1.t there c1.re sufficient sc1.fegue.rds with r espect to this 
matter. Under the present Sta.tute, judges c1.re elected for nine 
years and they go out of office at the end of that period. 
Furthermore, this matter ce..n be handled by the electors. If 
they helieve thc.t, .bece.use of e.ge, a man should not be elected, 
the electors may, of course , r efrain from appointing him bn 
the Court. 

Dr. Ab bass (Iraq) pointed out that there a.re many able 
persons over 70 years of age, but that there are also such 
persons under that age. He favored an age limit. 

Mr. Simpson (Liberia) was age.inst c.n age limit. 

Mr. Ramadan Pacha (Egypt) stated that there is an analogy 
between the Court and certain other institutions. He express ed 
the view that there was no need for such limitation and saw 
no advantage in having it, especially if the proposal of a 
renewal of the judges every three years is to be adopted. 

The Cha.irman called for a. vote. Twenty members voted 
against an age limit and t en in favor. The motion was lost. 

The Chairman stated that it had been suggested to him 
by the representatives of Egypt, Iran, Iraq, Saudi Arabia, and 
Syric1 that one of them be appointed on the subcommittee on 
elections. They proposed the Egyptian representative, and, 
ther e being no obj ection, he wa.s appointed. 

The Chairman then took up Article 16, which prohibits 
members of the ·court from engaging in any other occupation of 
a professional nature . Mr. Fitzmaurice (United Kingdom) stated 
that he would like to circulate a proposal to distinguish 
between members of the Court and judges. He expressed the 
view that the former should not be prohibited from engaging in 
other occupations of a professional nature , but that he would 
like to hold this Article in abeyance. 

The Chairman stated that if tnere was no objection, the 
Article would be held in abeyance. He then took up Article 17, 
which prohibits a member of the Court from participating in 
the decision of any case with which he might have previously 
been connected as agent or counsel. He r ead the Article and 
inquired whether ther e wc1.s any obj ection thereto. 
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Dr. Abbass (Iraq} agreed with the provisions of Article 17 
except with respect to the provision which prohibits partici­
pation in the decision of a case by a member of the Court who 
had previously taken part as a member of a commission of 
inquiry. He thought that a member of such commission gained 
experience which might be useful and saw no reason · for barring 
him. 

Mr. Simpson (Liberia} proposed the elimination of the 
words "an active 11 in the second line of the second paragraph 
of Article 17. He was of the opinion that a member need not 
have taken "an active" part to be barred and that if he has 
taken any part as agent or counsel he should be ineligible to 
participate in the decision of a case. 

Mr. Basdevant (France) stated that the remarks of the 
Liberian representative related to the English text and that 
the French text did not contain the same difficulty. 

The Chairman pointed out that both texts are official 
and suggested that the words 11 an active" be eliminated, 
especially since they are not in the French text. 

Mr. Ramadan-Pacha (E,gypt) said that the French text states 
that even a simple 11 intervention 11 is a bar. It would be 
desirable to find an equivalent word in English to take care 
of those cases in which there is "intervention". 

Mr. Star-Busmann (Netherlands} thought that the question 
was not very important since Article 17 provides that any 
question of doubt may be resolved by the Court. 

The Chairman saw no 
two words, 11 an active". 
Seventeen voted in favor 
votes. 

objection to the elimination of the 
He put the question to a vote. 
of elimination, with no dissenting 

The Chairman then took up Article 18, wh ich provides for 
the dismissal of a membe~ of the Court in case of inability 
to filfill the required conditions. He read this Article and 
asked if there were any comments. 

Sir Frederic Eggleston (Australia} pointed out that 
Article 18 was in the negative form and that it raised a 
question of drafting. 

The Chairman replied that since it had been in effect 25 
years it should. be approved unless there was an objection. 
There was no objection. 

The Chairman then took up Article 19, which grants 
diplomatic immunities to members of the Court. 
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Mr. Fitzmaurice (United Kingdom) stated that since there 
was a correspondence between the old article and a similar 
article in the Covenant of the League of Nations there should 
be a correspondence between this provision and whatever analo­
gous provision might be included in the initial Charter. 

The Chairman thought that there should be immunity regard­
le§s of the nature of the provisions in the Charter. He 
thought that Article 19 should be approved . 

~ Mr. Fitzmaurice (United Kingdom) stated that he agreed in 
principle and that the Article might be passed for the time 
being. 

The Chairman then read Article 20 regarding oaths of office 
by members of the Court. There being no objection, the Article 
was approved. 

He then read Article 21 which provides for the election 
by the Court of a President, a Vice-President, and a Registrar. 
The Article provides also that the duties of the Registrar of 
the Court shall not be deemed in.compatible with those of the 
Secretary-General of the Permanent Court of Arbitration. 

Mr. Fitzmaurice (United Kingdom) stated that it was not 
clear why the provlsion as to incompatibility was included in 
this Article. Mr. Jorstad (Norway) pointe.d out that, in prac­
tice, the two offices have never been held by the same person. 

Mr. Basdevant (France) thought that the Secretary-General 
of the Court of Arbitration had limited activities and so he 
was able to be also a Registrar of the Court. However, if the 
Court had a great deal of work there would -have to be a Regis­
trar as w~11 ~a c a Secretary~General , Up to ~now there was no 
Secretary·-General. There was, however, an Ass is tan t Reg is trar .. 
He was of the opinion that Article 21 might perhaps be changed 
to read tha:t the Court might appoint a Registrar, and, if 
necessary, a Secretary-General. 

Dr .. Gr-..vrilovic (Yugoslavia) agreed with the French repre­
sentative. He said that the Registrar assisted the Court and, 
in addition, was in charge of administrative matters such as 
the appointment of personnel and the like. Probably there 
should be a Registrar to assist the Court and a Secretary­
General to have administrative functions. 

Mr. Fitzmaurice (United Kingdom) had no strong views as 
to this matter. However, he made a motion along the lines sug­
gested by the French representative. 
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Mr. Nisot (Belgium) saw no reason for retention of the pro­
vision of Article 21 as to incompatibility since it was not 
shown that this provision was necessary. Dr. Gavrilovic (Yugo­
slavia) agreed with the Belgian representative and moved that 
the last paragraph of Article 21, which contains this- provision, 
be eliminated. The Chairman put the question to a vote. 
Eighteen voted for elimination and seven against. The Chairman 
called attention to the fact that some of the representatives 

~ did not vote. He stated that if the Committee wanted ·to reopen 
the question he would entertain such a motion. Dr. De Bayle 
(Costa Rica) inguired whether the omission of the provision con-

• cerning incompatibility from Article 21 would result in making 
the holding of the two offices of Registrar and Secretary­
General by the same person permissible. Ambassador Cordova 
(Mexico) stated that if this provision is eliminated the Court 
could appoint anyone it chose, including the Secretary-General 
of the Permanent Court of Arbitration. Dr~ Go.vrilovic called 
attention to the fact that the Permanent Court of International 
Justice and the Court of Arbitration are run by the same govern­
ments. He expressed the view that the Registrar should not be 
charged with additional duties. Dr. De Bayle expressed the 
view that elimination woula not solve the question. He raised 
the question whether elimination would make the holding of the 
two offices incompatible. Sr. Costro (El Salvador) said that 
elimination would carry an implication that the Secretary of 
the Permanent Court of Arbitration may be also a Registrar of 
the Permanent Court and favored omission of the Article. 

The Che,irman pointed out that the Committee had agreed to 
eliminate the provision regarding incompatibllity and that the 
French representative had suggested the appointment of another 
officer of the Court to take care of the possibility that the 
work of the Court might be increased. The Chairman thought 
that the Court might appoint a Secretary-General if it found it 
desirable. 

Mr. Basdevant (France) moved that there should be a pro­
vision authorizing the Court to appoint such other officers 
as it might need. The motion was seconded. Mr. Jessup (United 
States) stated that under its rules the Court had been able to 
operate effectively so far in appoint t ng other off leers and 
that there was no need for the proposed amendment. Sir Frederic 
F.ggleston (Australia) expressed the view that the Court had no 
power to appoint officers and that to do so might be ultra · 
vires. He thought, therefore, that there might be reason for 
the suggested amendment. Dr. Wang (China) expressed the view 
that the Court had no power to create positions by rules of 
procedure. Mr. Star-Busmann (Netherlands) agreed with the 
Chinese representative. Mr. Nisot (Belgium) inquired whether 
this suggestion would not result in requiring the appointment 
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of all officials by the Court instead of by the Registrar, as 
is the case now. 

Ambassador Mora (Chile) stated that if such a provision 
is introduced the Committee would be entering into the regu­
latory field, a thing which in his opinion should not be done. 
He thought that that field should be left to the appointing 
power of the Court. Mr. Gori (Colombia) agreed with the greater 
part of the remarks of the Chilean representative. He thought 
that the draftsman of this Article must have had some purpose 
in mind and that the provision as to incompatibility should 
not be eliminated. 

The Chairman called attention to the fact that the Com­
mittee had already voted to eliminate that provision. 

Sir Frederic Eggleston (Australia) stated that the pro­
vision authorizing the Court to appoint an officer did not 
necessarily imply that it could appoint other officers. 

The Chairman stated that the motion was to add at the 
end of the second paragraph of Article 21 the words II and such 
other officers as may be necessary". Mr. Spiropoulos (Greece) 
wanted to make some general observations. The Statute of the 
Court has been in force for about 25 years. The Comm~ttee 
wants now to change some provisions. He expressed the view 
that the Committee should leave the Statute as is, unless it 
is absolutely necessary to make changes. He thought that there 
should not be any changes in regard to this matter, especially 
since the members of the Committee were not the judges of the 
Court and did not know the pertinent details. Mr. Nisot 
(Belgium) agreed with the Greek representative that, as the 
Court functioned perfectly for 25 years, there should not be 
any changes. Mr. Fitzmaurice (United Kingdom) expressed the 
view that the omission as to the appointment of other officials 
must have been an oversight and that since the Committee has 
an opportunity to remedy such omissions it should do so. 

Mr. Star-Busmann (Netherlands) agreed with the representa­
tive of the United Kingdom. The Chairman pointed out that in 
the United States administrative officials take action and in 
some cases go back to Congress for legislation authorizing 
them to take such action. These officials merely want to put 
it beyond any reasonable doubt that they have authority to 
act as they do. This is the situation here. It would do no 
harm to have such a provision. He put the question to a vote. 
Twenty-one representatives votes in favor and one opposed. 

The Chairman then took up Article 22 which provides that 
the seat of the Court shall be ~t T,he Hague. He called atten­
tion to the fact that the question as to mere the seat of the 
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Court should be is a question that could be left for the 
San Francisco Conference. However, if the Committee had any 
observations, they could be embodied in the report, Dr. Esca­
lante (Venezuela) stated that the Venezuelan delegation 
agreed that the seat should be at The Hague but added that 
there should be a provision that the Court could meet, if 
necessary, in other places. He expressed the hope that 
other representatives would comment in regard to this matter. 

Mr. Star-Busmann (Netherlands) stated that the seat 
of the Court is part of the "functioning" of the Court. He 
thought that this question should be decided here. 

Mr. Spiropoulos (Greece) thought that the question was 
not a political one but believed that the questions to be 
referred to the San Francisco Conference need not be only 
political ones. He thought that questions of this character 
might be so referred and that this question should be de­
cided by the San Francisco Conference . 

Mr. Nisot (Belgium) thought that the question regarding 
the seat of the Court should be decided here and that the 
seat should be at The Hague . Mr. Jorstad (Norway) stated 
tha.t the seat should be at The Hague and ct lled attention to 
the convenient location of that place as well as to the fact 
that the N€therlands Government hcd been most accommodating 
in its relations with the Court. Mr. Basdevant (France) 
thought tha.t the Committee should make the r ecommE:nd ation 
as it was egreed at the morning meeting. It is true that 
the quest i on might be l eft for decision by the San Francisco 
Conference , but he thought that the members of the Committee 
as jurists might take account of certain considerations. 
The prestige of thE Per manent Court is associat ed with The 
Hague . He thought that the Committee should t ell the San 
Fr ancisco Conference th&t the seat should be at The Hague, 
He wondered, however, if something more should not b~ add ed 
to Article 22. Mr. Read (Canada) thought that the Court 
should be ablG to sit anywhere in the world, wh8n necessary. 
He express ed t he view that the Statute should contain such 
a provision. 

Dr. Garci a (Peru) stated that the Peruvian del egation 
would vote for the- article r.s it stands. 

Mr. Fahy (United Stat es) sta. t ed th&t he would like to 
make a suggestj_on that t he Court should be able , in its 
discretion, to sit in other pl2ces then The Hague . 

The Chairman stat ed that if there was no objection he 
would assume that the Committee approved the article as it 
stands. However, he pointed out that there had been suggestions 
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to the effect that the Court should be able to hold sessions 
elsewhere than at The Hague • . He ca.lled attention to the pro­
visions of Article 28 under which chambers of the Court may 
sit elsewhere than at The Hague. Mr. El-Fakih (Saudi Arabia) 
proposed that the Court should have power to sit at The Hague 
or anywhere else, if necessary. Mr. Fitzmaurice (United 
Kingdom) called attention to the fact that Judge Manley O. 
Hudson expressed the view in his book on the Permanent Court 
of International Justice that the Court may sit elsewhere if 
it so desires and that there can be no doubt of the power of 
the Court to do so. Judge Hudson is of the opinion, Mr. Fitz­
maurice said, that Articles 44 and 50 of the Statute show that 
the Court is not bound to The Hague in its activities. Ambas­
sador Cordova (Mexico) expressed the view that it would 
clarify the situation if the Court was given power to sit 
elsewhere. 

Mr. Star-Busmann (Netherlands) stated that the question 
of the seat of the Court might be confused with the question 
whether the Court might sit elsevrhere than at The Hague from 
time to time. Mr. Spiropoulos (Greece) said that there was 
no difference between the two questions. r-re did not agree 
with the Cenadian representative that the Court should be 
able to sit elsewhere. He thought that the Committee should 
choose The Hague as the seat of the Court and that after 
such choice the Court could not sit in any other place. ge 
stated that Article 28 did not relate to the Court, -but to 
chambers thereof. He expressed the view that the Court should 
sit at The Hague but that the question may be left open for 
decision by the San Francisco Conference. Mr. Benes 
(Czechoslovakia) stated th2t the Court should sit at The Hague 
or in any other place, if necessary. N!"r. Castro (El Salvador) 
proposed the addition of the following words at the end of 
the - first paragraph of lrticle 22: "This, however, will not 
prevent the Court from sitting elsewhere if circumstances · 
require." 

The Chairman called attention to the fact that the 
hour of adjournment had arrived and that the proposal of the 
Venezuelan representative might be discussed on the following 
day. 

The third meeting was adjourned at 5:30 p.m. 
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Motion of the Chief Justice of 
New Zealand 

Pr opos ed Revision of Article 36 
Submitted by the Representative 
of Turkey 

Subcommittee on Articles 1 and 2; 
Sunmary of Firs t Meeting, April 11, 
1945, 3 p . m. 

Revised List of Representatives 
and Advis ers, April 12 

Summar y of Fifth Meeting, April 12, 
1945, 10:30 a.m. 

Revision of Article 36, Proposed 
by the Egyptian Delegation 
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April 12 

April 12 

April 12 

April 12 

April 12 

April 12 

April 12 

April 12 

April 12 

April 12 

April 12 



j 

Jurist 
Number 

32 

33 

34 

35 

36(11) 

37 (15) 

38(19) 

39 

40 

41 

42 

43 

44 

38 

Jurist 39 

Title 

Subcommittee on Articles 3 to 13, 
Summary of First Meeting, April 11, 
1945, 3 p.m. 

Proposed Revision of Article 36, 
Submitted by the Representative 
of Honduras 

Date 
Issued 

April 13 

April 13 

Summary of Sixth Meeting, April 14 
Apr il 12, 1945, 3:15 p.m. 

Revision of Article 36, Paragraphs April 14 
2 and 3, Proposed by the Delegation 
of China 

Summary of First Me eting, April 9, April 14 
1945, 3 p.m. (Revised) 

SuP1mary of Second Meeting, April 10, April 14 
1945, 3 p.m. (Revised) 

Summary of Third Meeting, April 10, April 14 
1945, 2:30 p.m. (hevised) 

List of Documents Issued, April 9- April 16 
16, 1945 

Summary of Seventh Meeting, April April 15 
13, 1945, 10 a.m. 

Report of Subcommittee Dealing April 15 
With Optional Draft of Article 
36 and Other Articles of Chapter I: 

Local Addresses of Representatives April 15 
and Advis ers 

Report of the Subcommittee on April 15 
Artj_cle 36 (Compulsory Juris-
diction) 

Proposals of the United Kingdom April 15 
on Articles 3-13 

.,.4_ 



Jurist 
Number 

45 

46(22} 

47 

48 

49(47) 

50( 48) 

38 

Title 

Summary of Eighth Meeting, April 13, 
1945, 3 p.m. 

Summary of Fourth Meeting, April 11, 
1945, 10 a.m. (Revised) 

Text of Statute of the Permanent 
Court of International Justice-­
Revisions Proposed by Drafting 
Committee 

Jurist 39 

Date 
Issued 

April 16 

April 15 

April 15 

Texte du Statut de la Cour Permanent e April 15 
de Justice Internstionale--Revisions 
Proposees par le Comj" 1 de Redaction 

Text of Statute of the Permanent April 16 
Court of International Justice--
Revisions Proposed by Drafting 
Committee (Revised April 15) 

Texte du Statut de la Gour Permanente April 16 
de Justice Internationale--Revisions 
Proposees par le Comite de Redaction 
(Revise 15 Avril) 
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THE UNITED NATIONS 
COMMITTEE OF JURISTS 

Washington, D. C. 

RESTRICTED · 
Jurist 40 
G/30 
April 13, 1945 

SUMMARY OF SEVENTH MEETING 

Interdepartmental Auditorium, Conference ~oom B 
Friday, April 13, 194~, 10 a.m • 

,.. Present at the meeting were the following representatives 

'· 
of the United Nations: 

United States o-f America: Mr. Green H. Hackworth, 
Chai~man; Charles Fahy, Philip C. Jessup, (Advisers) 

Australia: Sir Frederic W. Eggleston (Alternate) 
Belgium: M. Joseph Nisot (Alternate) 
Bolivia: Sr. Rene Ballivian 
Brazil: Minister A. Camillo de Oliverira (Alternate) 
Canada: }ffr . John E. Read; The Hon. Wendell B. Farris 

(Adviser) . 
Chile: r inis"ter Enrique Gajardo (Adviser) 
China: Dr. 1Nang Chung-hui 
Colombia: Sr. ~ose J. Gori (Alternate) 
Costa Rica: Dr. Le6n De Bayle 
Cuba: Sr. Ernesto Dihigo 
Czechoslovakia: Dr. Vaclav Benes 
Dominican Republic: Sr. Jose Ramon Rodriguez 
Ecuador: Dr. L. Neftali Ponce 
Egypt: Hafez Ramadan Pacha 
Ethiopia: Dr. Ambaye Woldemariam 
France: Professor Jules Basdevant 
Greece: Professor John Spiropoulos 
Guatemala: D:!:', .Enrique Lopez-Herrarte 
Haiti: Dr. Clovis Kernisan 
Honduras: J r. Alejandro Rivera Hernandez 
Iran: I\.".r. III . Adle 
Iraq: Dr. Abdul-Majid Abbas s 
Liberia; The Hon. C. L. Simpson 
Mexico: Ambassado1-- Roberto Cordova 
Netherlands: M. E. Star-Busmann 
New Zealand: The Rt. Hoh. Sir Michael i:1yers 
Nor way: M. Lars J. Jorstad 
Peru: Dr~ i, rturo G&rcia 
Philippine Commonwealth: Dr. Jose F. Imperial 
Saudi J..rabia :. Mr. Assad El-Fakih 
Syria: ~1. Cos ti K. Zurayk 
Turkey: Professor Cemil Bilsel 
Union of Soviet Socialist Republics: Mr. N. V. Novikov 
United Kingdom: Mr. G. G. Fitzmaurice 
Uruguay: _Sr. Jose A. r1 ora Otero (Alternate) 
Venezuela: Dr. Luis E. G6mez-Ruiz (Adviser) 
Yugoslavia: Dr. Theodore Gjurgjevic (Adviser) 

39 -1-



.. 

Jurist 40 

Mr. Hackworth (United States), the Chairman, made the 
following statement: 

~It is, of 9ourse, unnecessary for me to stress to 
my colleagues on this Cqmm~ttee · the great loss which 
this country and its people, and I venture to say the 
world, have suffered through the death of our beloved 
President, the great humanitarian and devotee to the 
ca use of peace, s~curity, and justice. It was under his 
leadership t ha t our people r<: ve tBke n and .are taking 
g rsat strides toward the establishment · of a world 
organization for the promotion of these beneficent pur­
poses. Th e tribute from us that he would have appreci­
at ed most would be the continuation of our labors 
toward th~ ach iav~ ment of the goals which he had so 
close to his he art. His attitude with respect to un­
fi nish ed t as% s _wa s apt ly stated by Mrs. Roosevelt who, 
i n h .:; r messae?; e · to their four sons in the Armed F·.~rces, 
told th<;;m t ha t t h e Presi<.J.ent had. done his job to the 
end as he would want to do. 

When we closed our worK yest erday we had all but 
finished discussion of Article 36 of the proposed 
St atute for the I ntarnational Court of J ~stice. MJ st 
of you g ~ntlemen h~d spok ~n eloquently and earnestly 
on the question whether that article should provtde 
for comp ulsor y jurisdiction, should be optional with 
the countries that become p arties to the Statute. 
T.;1is is a time-honored question. L, is one to which 
much thought has ~een given and on which reasonable 
minds may well and do disagree. 

If we should now follow the course that was in 
mind when we adj ourned last evening, we would t ake a 
vote on a motion that was then pending, a motion de­
signed to determine on which side of the question the 
respective me mbers of this Committee are prepared to 
st and. I am g lad that we did not vote last evening 
and I trust that we shall n ot now vote on this partic­
uler issue. w~ have been wsrk i ng together in t his 
meeting f or four days; we have bee n work ing earnestly 
and conscientiously; we h ave made wonderf ul progr e ss, 
and we h~ve made t hat progress in a spirit of franKness, 
but at the same time in a spirit of complete collHbora­
tion and coop eration with but one goal in view; n~mely, 
a t a sk well done. I sh ould very much dislike to see 
us at this pa rticulPr t ime t ake sides on the issue 
whether we shBll or shall not hove a compulsory juris­
diction article in the place of Art1cl e· 36 of the 
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proposed Statute. I should not like to see this group 
so sharply divided, as the discussions a.t yesterday I s 
meeting indicated that we mi~ht be divided. We have 
too much to gain by continuing our work to a success­
ful conclusion to permit us to risk the results of such 
disagreement. 

After all, what we are trying to ao is to frame a 
plan for a court which all of the Unit ed Nations will 
be able to accept. Non~ of us would wish that our work 
should have the result of making it impossible for any 
stE,te represented here to join in supporting the L1ter­
national Court. T:cie Frencr·_ representative was good 
enough yesterday to refer with approval to the instruc­
tions which were issued to the American delegates to 
the Second Hague Peace Conferenae. Let me quote a 
single sentence from tho·se instructions which wer:3 writ;.. 
ten by a statesman closely associated with the establish­
ment of the Permanent Court of International Justice, · 
Mr. ilihu Root: 1 In the discussions upon every question, 
it is important to remember that the object of the Con­
ference is agreement and not compulsion. 1 

I think that we are justified in assuming that if 
the signature of the Statute should involve ipso facto 
the acceptance of the compulsory jurisdiction of the 
Court, some States would find it difficult to become 
a party to the Statute. It should be our purpose to 
endeavor to have every State look to the Court for the 
adjustment of justiciable dis~utes which may not be 
settled by other pacific means. w~ should not fri~hten 
them away by what they might regard as excessively 
onerous conditions. Let us remember, also, that if we 
ta£e a vote here on any question as important as the 
one we are now discussing and carry one view by a 
small majority, we have not necessc:.rily indicated the 
conclusion which will be reached at San Francisco. 
Moreover, we have agreed that our own report shall be 
adopted by a two-thirds majority before it is finally 
accepted for transmission to the Conference at San 
Francisco. Surely, therefore, what we are seeking is 
the largest possible measurs of agreement. 

Personally, I share most sincerely the view of 
those who expressed the hope yesterday that the com­
pulsory jurisdiction of the International Court may be 
expa nded. It would be my earnest hope that if the 
Statute is ultimately adopted with the optional clause 
my country would sign that clause at an early date, and 
that all of the other United Nations would also sign 
that clause. But at the same time I cannot rid my mind of 
the important practical considerations to which I have 
already referred. I venture to suggest to you as my 
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colleagues on this Committee that jus t at this time the wisest 
and the most useful course that we can ' follow is to uroceed on 
the basis of the existing text of Article 36. At th~ same time 
we should record in our report our hope that the opt ional clause 
may be widely and quickly accepted, and I should assume that our 
Rapporteur would include · a ste.tcment to the effect that a large 
number of our Group favored going a step further at this time 
along the road toward tho acceptance of compulsory jurisdiction." 

Dr. Wang (China) spokc _as follows: 

"Hay I be allowed to express to our Chairman, tho honorable 
delcG2,tc of the Uni tcd States, and, throw;h him to tho Arneric2.n 
Government end people, our heartfelt condolences for the untimely 
death of the great American President, Er. Franklin D. Roosevelt . . 

We are all profoundly shocked ~nd grieved by this irro­
triove.ble loss, not only to the Americe.n people, but 2lso to the 
United Ne.tions. 

Pre sidcnt Rooscvcl t he.s alwe.ys been regarded as the symbol 
of freedom and justice. His passing will be mourned by all. 

For us, members of this Committee, President Roosevelt's 
unshaken faith in~ better world must be an inspiration in o~r 
work. We could not pD.y ?. higher tribute to this great mc'.n than 
by doing our best to contribute toward the rcelization of his 
cherished ideal of nn internntionnl orgnnizetion for pence and 
security based on justice and sovereign equality of Qll pence­
loving n~tions." 

Sir Michael Hyers (New Zenlr.nd) snid thRt the Commi tte c could 
not f2.il to be impressed by the Chl'"l.irm2..n I s rcmnrks. He r ec,.llsd 
th~t on the preceding dey he h~d snid thrt nothing thnt this 
Committee might do with respect to the question whether jurisdic-

·tion is to be voluntary or compulsory c~n hnvc Rny finr.l effect, 
since tho decision would bo m~dc at Snn Frnncisco. He had been 
persunded not only by the Chnirmnn 1s remnrks, but by statements of 
other ropr esent~ti vcs, thnt such n deci sion would be cmbnrrnssing 
ton number of countries becrusc they had received no instructions 
on this question. He said thr.t not only other countries, but 
New Zcnlr.nd, its elf, might r..l tor its decision when the ml'..ttcr is 
t ,0.ken up c:~ Sr.n Frc.ncisco. . Therefore, he wished to wi thdr,.w his 
motion of the pre vious evcninG, ~nd to substitute Q motion thnt n 
subcomrJi tteo be set up to prcpnrc n drr.ft of Ci..12.ptcr II on the 
exist ing br.sis ,n.nd ,lso c'. dr,n_ft on the r.l tcn1r.tivo compulsory bnsis 
so ·th,t both proposrls m~y be plr.ccd before ths Conf~rencc nt 
S,n Frnncisco for r fin~l decision. This motion w~s seconded by 
Dr. Le6n De Br.yle (9o stn Ricr.). 

Dr. Arturo Grrcir· (Peru) s,ld th,...t tho discussion wris · im!)ort 0 nt 
beer.use a mP.j ori ty hr~d indicr>tod 2.pprovr.l of compulsory jurisdic­
tion. This wns bound to hr.vc r.n eff ect nt the Srn Fr 0 ncisco 
Conf erence . He re~lizcd, however, t h~t 1t wns difficult for sone 
countries ·whlch h~d not yet decided tho question; f'nd, therefore, 
h8 .ncccpted thf! Ar.1ericr-n proposnl. 
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Aub~ssador CordovR (Mexico) _st~ted th2t he agreed with the 
motion of Sir Michael Myers (New Ze2l~nd). However, this motion 
cont c;mplc'.ted r~ single subcomr.1i ttee to dr2,ft both the text er.1body­
ing co11pulsory jurisdiction rmd thf'.t br,sed on the AmericPn proposal. 
He sugf ested that there should rather be two conmittees, one to 
iraft each of these texts. In that way he considered that the Com­
□ittee would be most certain of presenting the two points of view 
to the satisfaction of all. 

M. Nisot (Bel6 ium) saic~ that he supported the proposal made by 
Sir Michael. 

Mr. Hafe z Rar:iadan Pacha (Egypt) did not consider that two co.m-
1:11 ttees were necessary since sane r.1er:-1bers of a single conni ttee 
could draw up one text and some the other. 

Mr. Novikov ( Soviet Union) indicated his support of _the pro­
posal of the Ch~irman b2sed on the present Article 36. He thought 
that there was no necessity for a connittee to dre.w up an a~1.terna­
tive text. Such cor.;ipulsory jurisdiction was absolutely unacceptable 
to his Govern;:1ent, which is ded.ic2.ted to the creation of 2.n <Jffec­
tive Court. ~~6 was convinced tl:...s.t to h:pose jurisdiction on St2~tcs 
wliic:i:1 do not want it would. ,:ialc.e this realization ir:1possible. He 
proposed a vote on the Chnircan 1 s motion. Mr. Star-Busrnann (Ncther­
lcn~s) seconded the notion. 

1-Iinister Gc.jo,rdo (Chile) s2id thr~t for the sc1.ne rer'.sons 6 i ven 
t~c previous d~y by Professor Brsdevnnt (Fronce), f".nd ~t the 
present □eating by Dr. Garcif". (Peru) and Mr. Novikov (Soviet 
Union), Cl"Lilc Wl'.S ready .to P.dopt the Unlted States proposnl. How­
ever, his Govern□ent was nlso prepared to support the motion of 
Nevr Ze2.lnnd. 

Dr. Lopez-Herr.?..rte (GuatcnRla) supported the a□endment of 
A!Jb2.ss2-,dor Cordovr (Mexico). Since there were two points of view, 
both should be prE· sented by their sponsors w1 thout any col:lpromise. 

Minister C~□illo de Oliveira (Brazil) noted thRt the San 
FrPnci sco Conference WE1,s free to tc>..ke such e.ction e.s it wished, ind 
that there was no dis Pdvantnge in this Corn□ittee expressing its 
view. 

Sr. Morn Otero (Urugu~y) ngreed with the motion of New Zeal.?..nd 
c'.S ~raended by the represent~tive of ~.Jxico. 

Sr. Dihigo ( Cubn) also supported the Mexic_Rn a□end.G1ent. 

Mr. Novikov (Soviet Union) said that the ra~tter could be de­
cided only after the AnericRn proposal hRd been voted on. 

Anbassador Cordova (Mexico) sn.1.d thc1,t he considered his pro­
posc1..l for two subconmittees to be nn anendnont to the New ZeP..land 
motion nnd therefore th~t it should be put to a vote first. 
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Mr. Novikov (Soviet Union) said that there seemed to 
have been a misunderstanding, ' At the outset the Chair~ 
man had made a proposal and he had supported it. This 
should b e considered first, 

Professor Spiropoulos (Greec e~ -\;hough~ that it would 
be best to accept the United State~ proposals and leave a 
final decision for the San Francisco Qonfenence, 

The Chairman said that there was n parliunentary dif­
ficulty. Mr. ·Novikov seemed to have offered a substitute 
motion for the previous motion, and if so, this should be 
vot ed on first. He appreciated that the gentlemen who de­
sired compulsory jurisdiction would want an expression of 
their views, and to this they were entitled. The question 
was one of method . The report should show that a large 
number of· members felt strongly the des:i.. rability of compul­
sory jurisdiction. For the moment the motion before tho 
Committe e was that of Mr. Novikov supporting Article 36 of 
tho American proposal. 

Dr. Moneim-Riad Boy (Egypt) thought that Mr. Novikov's 
motion was a second to a proposal by the Chairman. If this 
wore adopted the difficulty would be solved by leaving tho 
quest ion for the S~n Francisco Conference. 

Sr. Dihigo (Cuba) said tho wo..y to ·avoid a vot e hero and 
to l eave it to tho San Francisco Conforonco wns t e adopt tho 
motion of New Zea1and as amended by Ambo.ssador Cordova. 

Ambas ~o.dor Cordova (Mexico) thoucht tha t it was more 
than a matt er of procedure if the- proposal of Mr. Novikov 
wor e brought before tho Committee, tho r e sult would be a 
decision. He understood tho mot ion of Sir Michael to be 
n compromis e and hc.d thoroforo support ed it. Ho oxpres sed 
agre ement with the view of Sr. Dihigo. 

Profe ssor Bc.sdevnnt (Frc.nce) stated that, spec.king as 
Rapport eur , h e wished to drew nttention to the frict that 
the r e wo r e only fouI• more dc.ys to complet e the ·Nork, which 
wc.s only half finished. He thought thc.t time should not be 
wa st ed on que stions of procedure , but that the Committ ee 
shonld proce ed and make r oservntioris on points of disagree ­
ment . Ho advocat ed adoption of tho Unit ed Sta t e s proposal 
with modifi cations only ns to f orm, and nn explanation in 
the r eport of tho lc.rgo numb er of views which hnd boon ex­
pressed . It should bo not ed that compulsory jurisdiction 
wcs not ncceptc.bl e nt Dumbarton Onks, but was acc ept able 
to many delegates. 
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The Chairman said that there were two motions . The first 
motion submitted by Sir Michae l was for one, or perhaps two 
subcommittees to draft Chapter 2 of the Statute more or less 
in its present form, and also an alternative draft incorpo­
rating compulsory jurisdiction, The other motion w1;1s that by 
Mr . Novikov , He thought that the two points of view could 
be composed . 

Ambassador Cor dova (Mexico ) asked Sir Michae l if he 
acc epted his proposal that there be two subcommittees instead 
of one. 

Sir Michael Myers (New Zeland ) answored in the affirm­
ative. 

Mr. Fitzmaurice (United Kingdom) thought that the proper 
course was to take the motion of Mr . Novikov first . Of the 
two, he preferred this one, and , if voted on first , he would 
vote for it. However , if the motion f -rom New Zeland were 
voted on first, he would cast his vote for it. 

The Chairman called for a vote on-the New Zealand Doti~n 

Dr. Garcia (Peru) said that had not voted , and did not 
und r .- t n::: ~h .:. · --:oti<Dh . Did Sir ~.Iichc'- 1 I,I~- r rs ::1cr'--n to s,:md 
t wo drafts to S~n Fr~ncisco? 

The Chairman r epl i ed in the affirmative . 

Ambas sador Cordova (Mex i co) said that the subcommittee 
on t he Am0rican propos a l might t ake the article as it now 
a ppears. The other subcommitt'ee may make a draft containi ng 
the principl e of compulsory juri sdiction. 

Min ister Camillo de Oliverira (Br az il) said that if t he 
unders t anding was tha t Art i cle 36 , a s pro posed by the Unit Gd 
St ates , wer e to be submitt ed t o the San Francisco Conference , 
onl y one subcommitt ee woul d b e needed. -

Ambassador Cordova (Mexico ) r emarked that t h e matt er had 
already been decide d in f avor of two subcommitt ee s. 

Dr. De Buyle (Co sta Ri ca ) r equ es t ed Mr. Novikov to clarir, 
his motion. Di d· he i ntend t o impo s e an ob l iga t ion on t he Com­
mittee to keep the text as it apneared in the United States - ~ ~ 
proposal? 

Sir Frederic Ergleston {Australia) remarked that pending 
the report of the committees, tho article would stand as it 
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now appears . The Chairman said that that was what the pr o po s co.l 
meant . Final action would be taken when the draft proposals 
·came back . 

Mr . Novikov (Soviet Union ) sa i d the proc edure of voting 
wa s no t clear . At the beginning of the meeting , the Chairman 
had propo s ed that Art i cle 36 of the Ameri can pr opos~l be ac ­
cept ed . He had supported the Chairman ' s proposal in or der that 
it mi ght be vot ed on . Some of the ensuing discussion had pr o­
coodod on the vi ew that this wa s an or · g i nal motion by Mr. Novi­
kov . If the Cha irman had changed his vi ew , Mr . No vikov had no 
obj ection to having the motion r egarded a s his own . Ho f elt 
tha t the Unit ed Stat e s propos als, sinc o the t ext constitut e d 
the ba sis of the Committ ee ' s work , should b e consider ed first. 
'I'his docs not exclude amendments which do not change tho pr in­
cipl e . He understood t hat thG vot e on tho motion might be 
lo s t. It would than be pro per to vot e on the motion of Now 
Zeal and . 

Tho Chairman indica ted his unde rst anding that t he motion 
of tho r epre s entative of New Zealand pr e c oded that of tho 
Sovie t r epr e s ent c. tive , l on.ving him no c.lt ornc.. tive but to pre s ent 
tho motion of tho Now Zealand r cpros ent a tiye first . He sta t ed 
t hat when hG presente d the American viow ho was not mo.k i ng n. 
motion . 

Dr . Mo ne i m- Ria d Bey (Egypt ) declared that he agr ee d with 
tho r opr escnt a ti.vc of Peru tha t the vot o on tho New Zonl and 
mot i on made a vot e on tho Sovi ot motion unnec e ssary . He sug­
ges t ed tha t t wo subcornmi ttoo s mi ght bo cons tituted in acc ord­
anc e with tho Now Zoo.land motion . 

Sir Frodoric Eggl e ston (Austro..li a ) st a t ed his view that 
r: pr opo s a l wn s not o.. motion nnd boc o.n10 o. motion only when so 
des i gnf.!.t od . Onc 0 o. motion wns me.do , it mi ght be nmondcd, in 
which cnse tho ame ndment wc. s vo tod 6n befor e the mot i on . If 
t ho nme ndment was ac copt od , the amende d r e solution wns thon 
brought t ~ a vot e . He be lie ved thn. t th0 Now Ze a l and motion 
wn s t h e f'i r s t mo tion . As the Sovie t mo t ion wns a d i re ct nog­
ati vG of t h i s , he thought tha t it coul d not be considered an 
amendment , Qnd h o be l ie ved tha t ponding the r eport of tho 
subcommittees , Arti c l e 36 of the Amer i can pr oposal stood. 

Tho Chairman asked tho Soviot r opr oson t a tive wh othor 
under the circums t cnc os ho would be incline d to withdraw his 
mot i on . Mr . Novikov (Sov i e t Union ) c.s s cnt od . Th o Chairman 
s tat ed ho would nnnounc o tho appointme n t of the t wo subcom­
mit too s nt t h e opening of tho aft ernoon s e ssion. 
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Sr. Dihigo (Cuba) stat ed that ho wished to propose an 
addition to Article 36 ~nd inquired whether it was propor for 
-him to do so nt this time . Tho Chc.irmo..n suggested that ho 
might pro sent his suggestion t o one of tho subcornmi ttc es. 
Tho Chairman then ~ropbscd th2t t~ e Cc~~ittce turn t0 j 

CrJ!1 S5 dc.rnt'ion: of· Chapter III. 

Mr, Fitzmauric e (United Kingdom) sugge sted that Article s 
37 Qnd 38 of Chapte r II should first be considered. Tho 
Cht' .. irman indic c_tod thc.t tho whole of Cho.pter II wc.s to bo 
referred to subcommittees in accordance with the Now Zoalm d 
motion. 

Sir Michnol Myers (Now Zoc.lc.nd) obs 0rvcd thnt his motion 
hnd not boon intended t o shut off discussion of other pnrts 
of Chapt er II but ho.d boon frcmod in tho b elief that tho sub­
committ ees might n ood to t ake into considcrntion the whole 
of tho chn.ptor in formulc.ting its rec ommendations. 

Mr. Fit~mnurico called att ention to tho fact that vot e s 
had bo on tc.kon a t c. previous session on Articles 34 and 35 
which wore included in Cho.ptor II. 

Tho Cha irman proc eeded to r oad Article 37 and pointed 
out thnt the intent of the revision in tho Americo.n propo sal 
WD.s t o preserve treaties which r e f erred ton tribunal to bo 
ostnblishod by tho League of Nations. Since the r e wo.s no 
object ion to tho Americ an proposal, it was approved. 

Tho Cha irman next r ead Article 38 which wc.s o.pproved 
without objection. 

A1~1bassn.dor Cordova. (Mexico ) sugges t e d tho.t the Committee 
rilight consider the.: r eport of tho subcomnli ttoc on Articles 3 
to 13 boforo proceeding t o consider Chapter III of tho Statute. 

Dr. Do Bayle (Costa Ricn) docln.rod ho would like to 
suggest thn.t the word "gcncro.1 11 be t c .. kon out of point 3 of 
Article 38. 

M. Bo.sdovf'..nt (Franco) pointed out thc.t while Article 38 
was not well draft ed, it would b o difficult to make n bettor 
draft in the time c..t the dispos r~ l of the Committee. He 
also cnllod attention t o tho fnct that tho Court had operated 
vary well under Article 38. Ho felt, thoroforo, that time 
should not be spent in redrafting it. 
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D~. Wang (China) associated himself with the view ex­
pressed by M. Basdevant. 

The Chairman indicated his belief that it was better to 
continue the examination of the Statute instead of taking up 
tho r eports of the subcommittees at this time. He therofo:o 
r end Article 39 of tho American p~ uposal and called attention 
to a proDosal by the ropresentntive of tho Soviet Union to -

.[ II I th t. r cphr~sc tho third paragraph as follows: f c par ios, or 
one of them, prefer to us 6 in court their own languages, it 
shall be grant ed to the~'. 

Dr. Bones (Cz ochoslovakin ) seconde d the Soviet mot ion as 
did Mr . Simpson (Liberia.) 

Tho Chcirmo.n called upon Judge Huds on to exple.in tho 
oporc.tion of Article 39 of tho present _ St atut e . Judge Hudson 
stated that tho Court h ad at various times received requests 
f or the use of othe r languages end had always granted the~. 
Ho also called a tt ention to tho fact that the paragraph in 
question· had been modified in tho revision of 1929, f or tho 
original Statute hc.d r end: "The Court mo.y at the reques t 
0f tho 2nrtios authorize n language othe r than English or 
French t o bo used". 

Dr. Wang (Chinn) support ed the Soviet proposal, boliov­
ing it desirable t o mQkO tho prnc tico of the Court mo.ndntory. 
Sir Frederic Eg[lcston (Austrnlin ) inquired how tho Soviet 
propcs2l would affect bilingual countries. Tho Chairman 
suggostod thnt tho country concerned might choo s e the lnn­
uagc in which it wished t c present its en.s o . Dr. Gjurgjovic 
(Yugoslnv:U1. ) st['.t cd his belief tho.t a. country should bo 
all owed to us e tho 18.ngun.go in which it could best express 
itself. 

Tho Chairno.n cnlled for a vot 0 upon tho Soviet proposal 
f a r amending Article 39. It was carried by 26 vote s in favor 
to none opposad . 

Anfunssndor Cordovn (Mexic o ) suggested thnt Spanish as 
wall o.s French nnd English might be mado c..n official lcn­
guaga of thu Court. He stated that he made this suggestion 
~ot out of pride but boc2.uso s o ma.ny Stctos used Spanish. 
Mr . Novikov (S ovi e t Uni on ) de clared his belief tho.t tho 
Soviet proposnl s olved all practico.l difficulties and sug~ 
gostcd thnt if nnothor offici a l lnngunge wer e a.ddod, this 
would open the wc..y t o many demands f ·J r enlarging tho number 
of officiul lunguegos. Professor Spir0p~u1~s (Gr ee ce) do ­
claredth2t ther e were pro.cti cc l ob jections t o tho adoption 
of t hr ~,c officio.l l anguage s sinc e [my increcs e in the num­
ber :~f such l c.ngunge s w::rnld onormou.sly incr eas e the number 
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of trnnslo.tions required. · It would be bettor to hnve 
only one offici Ql lo.ngungc, but, since there wcro two , 
h e th :::iught thc.t the number should n o t bo further incrc2.sod. 
'rho Chn.irr:mn oxprossod c.gr..c . .cm3nt with the views of tho 
r opr o sentntives of tho Sovi o t Union a nd Greec e . He nskod 
Ar:ib n sso.dor Cordova whether the Soviet 2..mendment did not 
t c.Jcc co.re of tho problem. Ambnsso.d :; r Cordovc, stnt0d thnt 
ho did n o t mc.ko n motion al ~ng the lines of his suggc&ti on. 

Tho Chairman then read in turn Articles 40, 41, 42 1 
nnd 43, vir~ich 1:vcrc appr'Jvcd without object i on. Judge 
Huds on c r.J.lo d ntt cntinn t o tho fo.ct thnt tho most recent 
rules of tho Court dcsigno.tod tho d .::i cuinonts of the Court 
c.s "m01w::iric.ls, C..)unt c r-monnrio.ls c.nd r eplie s". 

The Chc.irr:1.nn next r ead Artic :.o s 44 and 45 which wore 
c.ppr.Jvcd wi thJut c b jcctLm.. When the Chc.irnmn roc'.d Article 
46, Sir Frederic Eggl e st on (Austr o. lin.) inquir J d whether it 
w:J.s d e sirn.blo t J gi vo the C,mrt power t o sit in co.morn on 
its c,;m 1i1.::;tL1n ci r ~, n thc.t ,1 f the p:::.rtios. ThoChnirmc.n 
th::mght thc.t t hcro might be o.t sor.ic timo p-:ili ticnl c onsid­
orc.ticms ':rhich w~uld rao.kc dosirc,blc sittings in cc.me re .• 
Judge Huds on r cp .::- rt od ~h c>.. t t he lo.nguo.go of J,rTicle 46 hc.d 
b 0on d cbo.tod o.t c :nsidcro.blo 1 -:; ngth by tho C:dnni tto 0 ~-:i f 
Jurists in 1920. In prncticc the C :;urt ho..d never oxcludod 
tho publi c fr ·m its sittings e nd s o f o. r as ho know, th o 
part ies hnd n e ver ~skod f J r such oxclusi ~n. 

'l'hc C}rn.irmc.n the n r oo.d in turn Articles 47, 48, 49, 
50, 51, 52, 53, 54, o.nd 55 which wore c..ppr :, v od 1ui th8ut 
~bjocti "n. 

Sir Frederic EgglcstJn (Austrnlin) c e lled attonti ~n 
t ) tho f :::i. ct tha. t tho term 11 doputy", us ed in Article 55, h nd 
rnt boon uspd in Articl e 45. Thero the t e rm ompl .~, ycd wo..s 
"Vic o -Pro sident". Judg0 Huds .J n n , .. t od tha t tho French text 
i f brticlu 55 wc. s cl enrc r anj, ho supp ~sod, control ling. 

When tho Chc.ir:nC'.n r oo.d Articl e 56, Mr. Fi t ·zmnurico 
(Unit ed Kingd Jm) st o. tod thnt h e w) uld like t o p oint out 
in c : nno c ti~n with Articl e s 56 o.nd 57 th~t under these 
o.rt i clos thc I'O ;:1ight be ,1 no judgr:1c nt ,~ f tho Cciurt r•.nd ho.lf 
n d ~z cn dissenting judgments . Ho rend pnro.grnphs 83 nnd 84 
.) f the Re p ;rt .) f the Inf ' rri1c,l Intcr-l1lliod C'JITlffii t to o on the 
Future of tho Pormc,ncnt Court :i f Int ernc:.ti:mo.l Justice c.s 
r opro sonting tho vi ew of the Uni tJd Kingdam a n this ques tion. 
Th is Rcp ~rt pr J p : sed thc t each judge should sto.tc his views 
in ,_:. rce,s onod ·.; pini : n c.l though sovoro.l judge s might, if 
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t hey des ired, concur in --me 'Jplnl '.Jn. · Tho Ccurt w:iuld then 
hnvc nn expression of tho vi ews of co.ch : f tho . judges nnd 
tho opcr2.tive judgment of tho Court might_ t o.kc tho f orm of 
~ disp~sti f, stc ting simply tho verdict r eached. 

Tho Chnirnnn cnllod up ~n Dr. Wo.ng (Chinn) t ~ express 
his vi ew of this prapc snl. Dr. Wnng st~tod th~t since tho 
judgm0nt of the ,no. j :.; ri ty con st i tutod tho judgment of tho 
Court, ho th2ught there w~s no necessity f or t~o judges 

_ c ~, mp:-;sing the mc, j :i rity L : give individuo..l opinions. Ho 
sugge sted thnt such individu~l opinions might differ 
slightly in various respects and thnt such differences 
might affect the authority of the judgment. Judge Hudson 
expl nined tho.t tho practice of the Court hnd been that 
nfter nn informal exchange of views, each judge prepnred 
n not e giving his idens regnrding the judgment. The se notes 
were circulated n.mong .nll the members of the Court. It 
frequent ly ho.pponod thn.t when o. judge lt~t er wrote o. dissenting 
opinion, it bore littl e r olo.tion t ,, tho not e s which were 
cil,cul o. ted. He thought thc..t the t~uthority of the judgments 
was granter if there woro a majority opinion ond dissenting 
opinions. Ho nlso point ed out thnt tho concurring judges 
frequently expr es sed their own individual opinions. 

Tho Chni rmr,n sto.t od his view thc.t r: multiplicity of 
opinions would mo.kc for · confusion. Sinc e ther e wns no 
objection to Article 56, it stood npprovcd. 

Tho Cha irmen then r ood Articles 57, 58, 59, 60, 61, 
62, 63, c.nd 64 which wore npprovod without ob.i oction. 

Mr. Fahy (Unit ed St ctes) called o.tt ontion to Article 
56 which dccl c.r ed thct tho judgment of the Court should 
stc.to tho r ca.sons on which it is be.sod. He o.skcd whether 
this wns in truth n judgment or o.n opinion. Judg0 Hudson 
pointed out thct nn art ic l e in tho Rul e s of tho Court s e t 
forth the cont ent of the judgment which wa.s not cm opinion 
in the American s onso of the t e rm. Tho Court did not give 
o. ma j ority opini on , using that t erm in the AmDricnn s ense. 

Tho Chai rman c. skcd M. Bnsdcvo.nt (Franc o ) to tnke tho 
chl:\. ir momonto.rily. 

Dr. Mr nc im-Ricd Boy (Egypt) c2llod at t ention t o the 
f act thc.t t her e wns ~n ~rticlo in tho Rul os of the Court 
doc.ling with appeals and point ed out thc t Article 60 of 
tho Stntut a provided thQt there should be no o.ppoo.l. 
Judge Hudson cxph~i.ncd thc.t Article 60 dcclc..rod thc.t tho 
judgment of tho Court should be fi - -~~ l and without c.ppoo.l 
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c..nd thc.t tho rule to which attention hr.d been crrlled wo.s 
int ended to provide for procedure under agreements between 
States , providing thnt nppe~ls from other international 
tribunals might be cc..rried to tho Court. Dr . ·Monoim-Ric..d 
Boy oxprossod his them.ks for this explarn.~tion, sc.ying tho.t 
th8ro might be r egionc.l courts ostnblished from which appco.ls 
might be taken to the Court. He suggested that this po int 
be mentioned in the ropo1--t of the Committee. Judge Hudson 
obsorvod that tho St~tuto wns flexible enough to ~rmit 
appei:ls to the Court from other tribun8.ls if the po.rties 
so desire. 

Tho Chnirmnn, M. Basdovant, inquired whothor there wcro 
any other comments on Chn.p tcr III. Mr . Fitzmaurice (United 
Kingdom) so.id ho would like to sugge st a drafting change at 
the very ond of Article 61. The ln f t word of tho.t article 
wc.s 11 sentence", a term which was u::iod nowhoro else in tho 
Stntut o . ~1dgo Hudson pointed out that the French text 
wns p0rfcctly clear ut this point. Mr. Fitzmaurice 
suggested that tho English toxt should bo me.de to c·onform 
with tho Fronch o.nd thc..t tho torm "sentence" wo.s not suit­
abl e since o. sent onc o was a punishment c.nd not n judgm0nt. 
Ho suggested th[~ t the torm 11 dec ision"·might be used in tho 
Eng· J. ish toxt or preferably II judgment", to conform with tho 
usGgc in other parts of the Statute. Dr. Wang (Chinn) 
suggo stcd t hn t tho t erm II judgment 11 should be used throughout. 

Tho Chairman, Mr . Hackworth, nskod whothor there were 
o.ny othe r sugge stions rognrding Cho.ptor III. Mr . No vikov 
(Sovi e t Union) moved nnd Dr. l'vloncim-Riad Bey (Egypt) 
seconded o.. motion thc,t the mo ot ing c.djourn . 

Tho mooting was therefor e adjourn0d nt 12:30 p .m. 
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THE UNITED NATI UNS 
COJ\'u :ITTE:2; OF JURI STS 

RESTRICTED 
Jurist 41 
G/31 

Washington, D. c. April 14, 1945 

REPORT OF SUBCOMMITTEE DEALING 1.VITH OPTIONAL DRAFT 

OF ART[CLE 36 AND OTHER ARTICLES OF CHAPTER II 

Messrs . Fitzmaurice (United Kingdom), Spiropoulos (Greece), 
Gol1.1.nsky and Krylov (Soviet Union), and Fahy (United States) 
met in Committee Room B, Interdepartmental Auditorium, at 5;45 
p.m. April 13, 1945 and agreed upon the appended report. 

The subcommittee recommends the adoption of the "optional 
clause" in the same terms as it appears in the American draft 
(Doc. US Jur. 1) amended by inserting "justiciable" between the 
words "all" and''cases" in the first line, so that Article 36 
would read as follows~ 

Article 36. The jurisdiction of the Court comprises 
all justiciable cases whi ch the parties refer to it and 
all matters specially provided for in the Charter of the 
United Nations and in treaties and conventions in force. 

The Members of the United Nations and the States 
parties to the Statute may at any time declare that they 
reco6nize as compulsory ipso facto and without special 
agreement, in relation to any other Member or State accept­
ing the same obligation, the jurisdiction of the Court in 
all or any of the classfls of legal disputes concerning; 

(a) the interDretation of a treaty; 

(b) any question of international law; 

(c) the existence of any fact which, if established, 
would constitute a breach of an international 
obligation; 

(d) the nature or extent of the reparation to be 
made for the breach of an international obligation. 

The declaration referred to above _may be made uncondition­
ally or on condition of reciprocity on the part of several · 
or certain Members or States, ·or for a certain time. 
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In the event of a dispute as to whether the Court has 
jurisdiction, the matter shall be settled by the decision 
of the Court. 

The subcommittee calls attention to the fact that many 
nations have heretofore accepted compulsory jurisdiction under 
the "optional clause". The subcommittee believes that pro­
vision should be made at the San Francisco Conference for a 
special agreement for continuing these acceptances in . force for 
the purpose of this Statute. 

The subcommittee notes that Article 37 was referred to the 
Drafting Committee subsequent to the appointment of this sub~ 
committee and therefore considers that the Drafting Committee 
has this article under consideration. 

Apart from the above points, the subcommittee decided to 
recommend no other changes in Chapter II. 

* * * 
COMPTE-RENDU DU SOUS-COMITE CHARGE DE L'AVANT-PROJET DE 

L'ARTICLE 36 ET DES AUTRES ARTICLES DU CHAPITRE II 

MM. Fitzmaurice (Royaume Unis), Spiropoulos (Gr~ce), Golunsky 
et Krylov (Union Sovi6tique) et Fahy (Etats Unis) assembles dans 
la Salle de Comit~ B de l'Auditorium Interd6partemental, a 17 
heures 45, le 13 Avril 1945, ont convenu ce qui suit: 

Le sous-comi te recommande l' adoption de la "clause facul tati vo1' 

sous la forme indiquee dans le projet Americain (Document US Jur. 1: 
modifiee par l'insertion a la premi~re ligne des mots "toutes les 
aff~ires justiciables" au lieu des mots "toutes affaires", de 
sorte que l'article 36 soit concu comme il suit: 

40 

Article 36. La competence de la Cour s'etend a toutes 
les affaires justiciablcs que l es p~rties lui soumettront, 
ainsi qu'a tousles cas specialement prevus d2ns la Charte 
des Nations Unies et dans les trait6s et conventions en 
vigueur. 

Les membres des Nations Unies et Etets parties au 
St2tut pourront, ~ n'impar t e quel moment, declarer 
reconnaitre d~s ~ pr6sent comme obligatoire, de plein 
droit et snns convention speciale, vis-~-vis de tout 



Jurist 41 

autre membre ou EtQt acccpt~nt la meme obligation, la compe­
tence de la Cour sur toutes ou quelques-unes des categories 
de differends d'ordre juridique ayant pour objet: 

a) 1 1 interpretation d 1 un traite; 

b) tout point de droit international; 

c) la realite de tout fait qui, s'il etait etabli 
constituerait la violation d'un engagement inter­
national; 

d) la nature ou l'etendue de la reparation due 
pour la rupture d'un engagement international. 

La d~claration ci~dessus ·vis~e pourra etre faite pure­
ment et simplement ou sous condition de reciprocite de la 
part de plusieurs ou de certains Membres ou Etats, ou pour 
un delai determine. 

En cas de contestation sur le point de savoir si la 
Cour est competente, la Cour decide. 

Le sous-comite attire l'attention sur le fait que plusieurs 
nations ont jusqu'ici accepte la clause de "competence obligatoire' 
Le sous-comit~ estime que la conference de San Francisco devrait 
prevoir un accord special pour maintenir ces acceptations en 
vigueur, aux fins du present Statut. 

Le sous-comite remarque que l'article 37 a ete refere au 
Comite de Redaction designe apr~s 1 1 etablissement du present 
sous-comite, et, consid~re, par consequent que le Comite de 
Redaction a mis ledit article~ l'etude. 

Hormis ce qui precede, le sous-comite decide de ne 
recommander aucune autre modification au Chapitre II. 
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THE UNITED NATIONS 
COtllJITTEE OF JURISTS 

Jurist 42 
G/32 
April 14, 1945 

Washington, D. C. 

LOCAL ADDRESSES OF REPRESENTATIVES 
AND APVISERS 

AUSTRALIA 
The Rt. Hon. Dr. H. V. Evatt, P.C., K.C., M.P., 

Representative (Not present) 
Sir Frederic W. Eggleston, AJ.ternate--Legation 

Professor K. H. Bailey, Adviser (Not present) 
Mr. Alan Watt, Adviser--29OO 29th NW. 

BELGIUM 
M. Charles De Visscher, Representative (Not present) 
M. Joseph Nisot, Alternate--Roger Smith Hotel 

BOLIVIA 
Sr. Rene Ballivian, Representative--313O Wisconsin Ave. 

BRAZIL 
Minister A. Carnillo de Oliveira, Alternate--Ernbassy 

Sr. Fernando Saboia de Medeiros, Adviser--
3OO7 Whitehaven St. 

CANADA 
Mr. John E. Read, Representative--Statler Hotel 

The Hon. F. Philippe Brais, K.C., Adviser--Statler Hotel 
The Hon. Wendell B. Farris, Advis er--Statler Hotel 

Mr. Roger Chaput, Advis ers' Assistant--
Statler Hotel 

CHILE 

CHINA 

Ambassador Marcial Mora, Representati ve--Ernbe.ssy 
Minister Enrique Gajardo, Advis er--Broadrnoor Hotel 

Dr. Wang Chung-hui, Representative--Shoreharn Hotel 2O9D 
Dr. Hsu Mo, J.dviser--Shoreharn Hotel 8O4E 
Dr. Victor c. T. Hoo, Adviser--Shoreharn Hotel 8O7ti 
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COLOMBIA 
Sr. R. Urdaneta A., Representative--Statler Hotel 

I Sr. Jose J. Gori, Alternate- -Continental Hotel 
Dr, Jorge Koppel (Secretary to Sr. Gori)--Statler Hotel 

COSTA RICA 

CUBA 

Dr. Le6n De Bayle, Representative-~Coordinator of Inter­
American Affairs, Dept. of Commerce 

Sr. Ernesto Dihigo, Representative--Lafayette Hotel 

CZECHOSLOVAKIA 
Dr. Vaclav Benes, Representative--328O Chestnut St. 
Dr. Karel Cervenka, Alternate--328O Chestnut St. 

DOMINICAN REPUBLIC 
Sr. Jose Ramon Rodriguez, Representative--1353 Sheridan St. 

ECUli.DOR 
Dr. L. Neftali Ponce, Represent2tive--Emb,assy 

EGYPT 
Hafez Ramadan Pt_cha, Representati ve--St&tler Hotel 

Dr. M. Abdel Pacha Moneim-Ried Bey, Adviser-­
Statler Hotel 

Dr. Helmy Bahgat Badawi, Adviser--Statler Hotel 

EL SALVADOR 
Ambassador Hector David C&stro, Representative--Embassy 

ETHIOPIA 
Dr. ii.mbaye Woldemariam, Representnti ve--2134 Kalorama Rd. 
Mr. Getahoun Tesemma, Alternate--2134 Kalorama Rd. 

Mr • ._Tohn Spencer, J.dviser (Not present) 

FRANCE 
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Professor Jules Basdevant, Representative--Raleigh Hotel 
Dr. Raoul Aglion, Adviser--1523 New Hampshire Ave. 
Professor Chaumont, Advi~er--St2tler Hotel 
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GREECE 
Professor John Spiropoulos, Repres ents tive--Emb2ssy 

GULTEMLL.h 

HAITI 

Dr. Enrique Lop ez-Herrarte , Representativc~-Woodley 
Park Towers 
Mr. Francisco Linares, J.dviser--2032 Belmont Rd. 

Dr. Clovis Kernisan, Repres entative--Roger Smith Hot el 

HONDURJ.S 

IRJi.N 

IRAQ 

Dr. Alej andro Rivera Hernand ez, Representative-­
Shoreham Hotel 

Mr. M. Adle , Repr es entative--Blair-Lee Hous e 
Dr. Ghass emz adeh, Adviser--Bl e.ir-Lee Hous e 
Dr. J.. A. Daft ury , J.dviser--2712 Ordway St. 

Dr. Abdul-Ma jid Abbass, Representative--Blair-Lee House 
Mr. BE:ha Awni, J,dvis er--Bl c,ir-Lee Hous e 

LIBERIA 
The Hon. C. L. Simpson, Repr es entetive--St &tler Hot el 

The Hon. Richard A. Henries, Ldvi sEJr--Statler Hot el 

LUXEMBOURG 
Minister Hugues Le Ga.llais, Representative--2200 

Mass e.chusetts Ave. 

MEXICO 
Lmbassador Roberto Cord ova , Repr esentative--Statler Ho t el 

Dr. Vicent e Se.nchez Gavi to, J~dvi ser--2801 15th St. 

NETHERLii.NDS 

41 

M. E. Star-Busmann, Representative--Embassy 
Jonkheer o. Reuchlin, Ldviser--3430 34th Place 
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NEW ZE J'.LJ.ND 
The Rt. Hon. Sir Michael Myers, P.C., G.C. M.G., Repre­

s entative--Shoreham Hotel, Rm. 306E 
Mr. Colin C. l,ikman, Advis er--Shoreham Hot el 

NICARLGUJ:. 
Ambass ador Guill ermo Sevilla-Sacasa , Representative--Embassy 

Sr. Alberto Sevilla-Sacas a , Advis er--1627 New · 
He.mp shire J.ve . 

NORWAY 
M. Lers J. Jorstad, Representative--We stchester Apts . 

M. Brede Stctbell, Adviser--5006 Tilden St. 

PANAMA 
Sr. Narciso E. Gar ay, Repres entative--2862 McGill Terrace 

PARJ..GULY , 

PERU 

Dr. Celso R. Velazquez, Representative--Embassy 
Sr. Cedar R. licosta, l1dvis er--Embassy 

Dr. hrturo Garci a , Repre sent&tive--Mayflower Ho t el 
Dr. Juan Mendoza , Advis er--Laf ayette Hot el 
Dr. Luis Alvar ado, li.dvis er--Mayflower Hot el 

PHILIPPINE COMMONWEALTH 
Dr. Jose F. Imperial, Ldvis er--1617 Mass achus etts Ave. 

SAUD I Jilli~B I A 

SYRIA 

41 

Hi s Excellency Ass ad EJ.-Fakih, Representative--Blair-Lee 
Hous e 

-
Sayed J amil Daoud, Adviser--BJair-Lee House 
Sheikh A. El-Bassam, Adviser--Blair-Lee Hous e 

M. Costi K. Zurayk, Representat ive--Mayflower Hot el 
(Suite 717-719 ) 
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'.IURKEY 
Professor Cemil Bilsel, Roprcsent Etive--::ay!lower Hotel 

Orhan Kutlu, 1.dviser 3C 51 Ideho i1 ve. 
Dr. Faruk N. Berkol, i .. dviser--EmbEssy 

UNION OF SOVIET SOCIJ.LIST REPUBLICE' 
T1inister N. V. Novikov, Representative--5331 Seccnd f t. 

Professors. L. Golunsky, tdviser--8tetler Hotel 
Professors. B. Krylov, .t.dviser--StetlEr Eotel 

UNITED KINGDOM 
Mr. G. G. Fitzmaurice, Representative--Raleigh Hotel 
r~r. M. B._ BE-.thurst, Llternc.te--2115 P st. N.W. 

Mr. Roger Makins, ;dviser--2404 Kalor2me Rd. 

UNITED STATES OF AMERICA 
Hr. Creen H. Hackworth, Representetive--3714 Morriion 

St. N. ~~. 
Hr. Charles Fahy, J~dviser 370C North Hampton St. N.W. 
Mr. Philip C. Jessup, Adviser 3310 P St. N. w. 

URUGUAY 
Sr. Lorenzo Vincens Thievent, Representative--Statler 

Hotel 
Sr. Jose A. Mora Otero, .Alternate--Lafayette Hotel 

VENEZUELA 
Dr. Di6genes Escalante, Representative--Embassy 

Dr. Luis E. G6mez-Ruiz, Adviser 3624 Davis St. 
Dr. Manuel P~rez Guerrero, Adviser (Not yet 

arrived) 

YUGOSLAVIA 
The Hon. Dr. Stojan Gavrilovic, Representative--

2221 R Street_ 
Dr. Theodore Gjurgjevic, Adviser--2221 R Street 
M. Milorad Cerovic, Adviser--2221 R Street 

PERMANENT COURT 0~ Il\TTERNATICl\TAL JUSTICE 

41 

Judge Manley O. Hudson, Unofficial Representative-­
Cosmos Club 

-5-



THE UNITED NATIONS 
CODUTTEE OF JURISTS 

Washington, D. C. 

RESTRICTED 
Jurist 43 
G/33 
April 14, 1945' 

TEE REPORT OF THE SUBCmilIITTE:C ON 
ARTICLE 36 (COLPULSORY JURISDICTION) 

This subcommittee which was entrusted by the Committee 
of Jurists to draft the text of Article 36 (on compulsory 
basis) met in conference room C of the Interdepartmental 
Auditorium, Washington, D. c., April 13, 1945', at 5':30 p.n: . 
The following members of the subcommittee were present: 

(Brazil) 
(China) 
(Cuba) 
(Mexico) 

(Venezuela) 

Minister A. Camillo de Oliveira 
Dr. Wang Chung-hui 
Sr. Ernesto Dihigo 
Ambassador Roberto Cordova 
Dr. Luis E. G6mez-Ruiz 

Dr. Wang Chung-hui was elected Chairman. 

The subcommittee, having given careful consideration 
to the various proposals that had been presented as well 
as to the views previously expressed by the different dele­
gates before the Committee of Jurists, un2nimously agreed 
upon the following: 

"The Court, being the principe,l judicial org2.n of the 
United Nations, should posstss definite jurisdiction, if 
not in all cases, at least in those cescs which ere pecul­
ierly susceptible of judicial settlement, nemely, l egal 
disputes. · 

"It may be recalled that as far beck es 1920 compul­
sory jurisdiction was proposed by the Committee of Jurists 
whi.ch drafted the existing statute. The Governments were 
not prepared at that time to accept the proposal 2nd the -
result was the adoption of what is kno,~ es the optional 
clause. 

"The exercise of compulsory jurisdiction by the Court 
will promote the rule of law Hmong ne.tions. Public opinion 
throughout the world ;is strongly in favor of conferring 
on the Court compulsory jurisdiction. 

"The optione.1 cl~usE:- hes been accE:pted by 45 out of 
5'1 nations. By now the change from an optionel to a non-
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optional basis would be a logical and desirable step in 
furthering the cause of international peace and justice. 

Article 36 should therefore be revised to read as 
follows: 

II Article ~-

"l. The jurisdiction of the Court comprises all cases 
which the parties refer to it and all matters specially 
provided for in the Charter of the United Nations and in 
treaties and conventions in force. 

"2. The members of the Un:t ted Nations a.nd states 
parties to the Statute reco~nize as amon~ themselves the 
jurisdiction of the Court as compulsory ipso facto and 
without special agreement in all or any of the classes of 
legal disputes concerning: 

" ( a) 
"( b) 
" ( C) 

"( d) 

the interpretation of a treaty; 
any question of international law; 
the existence of any fact which, if estab­
lished, would constitute a breach of an 
international obligation; 
the nature or extent of the reparation 
to be made for the breach of an inter-
national obligation. 

11 3. In the event of a dispute as to whether the Court 
has jurisdiction, the matter is settled by decision of 
the Court." 

(Signed) WANG CHUNG-HUI 
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The Court shall consist of fifteen members. 

Article 4. 

The members of the Court shall be elected by the General 
Assembly and by the Security Council of~ United Nations 
from a list of persons nominated in accordance with Articles 
5-7. 

The conditions under which a State which has accepted 
the Statute of the Court but is not a Member of The United 
Nations, may participate in electing the members of the 
Court shall, in the absence of a special agreement, be laid 
down by the General Assembly on the proposal of the Security 
Council. 

Article 5. 

At least three months before the date of the election, 
the Secretary-General of The United Nations shall address a 
written request to the Governments of Members of the United 
Nations and States parties to the Statute inviting each of 
them to undertake, within a given time, the nomination of ·a 
person of their own nationality in a position to accept the 
duties of a member of the Court. 

J,rt j_ cle 6. 

Before making these nominations, each Government 1~ 
r ecommended to consult its Highest Court of Justice , its 
Legal Faculties and Schools of Law, and its National 
Academies and national sections of International Academies 
devoted to the study of Law. 

Article 7. 

The Secretary-General of The United Nttions shall pre­
pare a list in alphabetical order of all the persons thus 
nominated. Save as provided in Article 12, paragraph 2, 
these shall be the only persons eligible for appointment. 

The Secret[ry-General shall submit this list to the 
General Assembly and to the §epurity Council. 
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Article 8. 

The General Assembly and the Security Council shall 
proceed independently of one another to elect the members 
of the Court. 

Article 9. 

At every election 2 the eleGtor~ shall bear in mind 
that not only should all the persons appointed as members 
of the Court possess the qualifieat1ons required, but the 
whole body also should represent the main forms of civil­
ization and the principE'.l legc 1 systems of the world. 

Article 10. 

Those candidates who obtain an absolute majority of 
votEs .in the General Assembly and in the Seeuri ty Council 
shall be considered as elected. 

Article 11. 

If, after the first meeting held for the purpose of the 
election, one or more seats remain to be filled, a second, 
and if necessary, a thjrd meeting . shall take place. 

Article 12. 

If, after the third meeting, one or more seats still 
remain unfilled, a joint conference consisting of six 
members, three appointed by the General Assembly and three 
by the Security Council, may be formed, at any time, at the 
request of ei ther the General Assembly or the Security 
Council, for the purpose of choosing one name for each 
seat still vacant, to submit to the General Assembly and 
the Security Council for their respective acceptance. 

If the Confcr€nce is unanimously agr8ed upon any 
person who fulfils the required conditions, he may be in­
cluded in its list, even though he was not included in the 
list of nominations referred to in Articles 4 and 5. 

If the joint conf0rence is satisfied that it will not 
be successful in procuring an election, those members of 
the Court who have already been appointed shall, within .a 
period to be fixed by the Security Council, proceed to fill 
the vacant seats by selection from amongst those candidates 
who have obt&ined votes eithE:r in the GenE:ral .Assembly or 
in the Securitr Council. 

In the evE:nt of an equality of votes amongst the 
judges, the eldest judge shall have ·a casting vote. 
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Article 13. 

The members of the Court shall be elected for nine 
years and may be re-elected; provided, however, that of the 
judges elected at the first ·election of the Court, three 
(to be chosen by lot) shall r Etire at the end of three years, 
and, unless r e-elected, shall be replaced; and that at the 
end of six years three more judges (to be chosen by lot from 
those who have not previously retired and been re-elected, 
shall be replaced. Thereafter one third of the membe~s of 
the Court shall retir~ every three years on expiry of 
their cur rent period of service, subjection to r e- Election. 

The members of the Court shall continue to discharge 
their duties until their places have been filled. Though 
replaced, they shall finish any cases which -they may have 
begun. 

In the case of the resignation of a member of the Court 
the resignation will be addressed to the Pres ident of the 
Court for transmission to the Secretary-General· of The United 
Natio!l.§.. This last notification makes the place vacant. 
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SIBvIMARY OF EIGH'I'H MEETING - -
Interdepartmental Auditorium, Conference Room B 

Thursday, April 12, 1945, 3 p,m. 

The following members of the Committee were present: 

United States of: America: .Mr. Green H~ Hackworth, 
Chairman ' 

Australia: Sir Frederic W. Eggleston (Alternate) 
Belgium: M. Jospph Nisot (Alternate) 
Bolivia: Sr. Ren~ Ballivian 
Brazil: Minister A. Camillo de Oliveira 
Canada: Mr. John E. Read 
Chile: Minister Enrique Gajardo (Adviser) 
China: Dr. Wang Chung-hui 
Colombia: Sr. Jose J. Gori (Alternate) 
Costa Rica: Dr. Le6n:De E~tle 
Cuba: Sr. Ernesto Dihigo 
Czechoslovakia: Dr, Vaclav Benes 
Dominica,n Republic: Sr. Jose Ramon Rodriguez 
Ecuador: Dr. L. Neftali Ponce 
Egypt: Dr. Helmy Bahgat Badawi (Adviser) 
Ethiopia: Dr. Ambay~ Woldemariam 
France: Professor Jules Basdevant 
Greece: Professor John Spiropo~los 
Guatemala: Dr. Enrique Lopez-Herrarte 
Haiti: Dr. Clovis Kernisan 
Honduras: Dr. Alejandro Rivera Hernandez 
Iran: Mr. M. Adle 
Iraq: Dr. Abdul-Majid Abbass 
Liberia: The Hon. c. L. Simpson 
Luxembourg: Minister Hugues Le Galle.is 
Mexico: Ambassador Roberto Cordova 
Netherlands: M. E. Ster-Busmann 
New Zealand: The Rt. Hon, Sir Michael Myers 
Norwar: M. Lars J. Jorst ad 
Peru: Dr. Arturo Garcia 
Philippine Commonwealth: Dr. Jes~ F. Imperial 

(Advis er) 
Saudi Arabia: His Exc ellency AssEd El-Fakih 
Syria : M. Costi K. Zurayk 
Turkey: Professor Cemil Bilsel 
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Union of Soviet Socialist Republics: Minister 
N. V. Novikov 

United States of America: Solicitor General 
Charles Fahy 

United Kingdom: Mr. G. G. Fitzmaurice 
Uruguay: Sr. Jos~ A. Mora Otero (Alternate) 
Venezuela: Dr. Luis E. G6mez-Ruiz (Adviser) 
Yugoslavia: Dr. Theodore Gjurgjevic (Adviser) 

Unofficiai Repre sentative of the Permanent Court of 
International Justice: Judge Manley o. Hudson 

The meeting was opened by the Chairman, j\Tr. Hackworth 
(United States) who stated that at the morning's meeting a 
decision had been reached to appoint two Subcommittees to 
consider Article 36. The first Subcommittee would draw up 
a draft on compulsory jurisdiction and the other Subcom­
mittee would draw up a draft of an optional clause. The 
Chairman appointed the following as members of the Subcom­
mittee on Compulsory Jurisdiction: The r epresentatives of 
Brazil, China, Cuba, Iraq, ir-exico, and Venezuela. He sug­
gested that the Subcommittee on the Optional Clause be com­
posed of the repres entatives of Greece, the Netherlands,the 
Sovi e t Union, the United Kingdom and the United States. He 
further suggested that the t wo Subcommittees might meet im­
mediately after the close of the present session. 

The Chairman emphasized the importance of an expedi­
tious conclusion of the work of the Subcommittees. He sug­
gested that finished drafts be prepared to be turned over to 
the secretarial staff by the evening of the next day, Satur­
day, April 14. He did not f eel that this was a stupendous 
undertaking and wished to stress the time element since it 
would be necessary to complete the work of the Committee by 
the middle of the f ollowing week. 

The Chairman also proposed t hat a Drafting Committee 
be set up, to be composed of the r epresentatives of Belgium, 
Brazil, Canada, China, Norway, Peru, Turkey, the Soviet 
Union, the Unj_ted Kingdom, t he United States, with the Rap­
porteur, Professor Ba sdevant, a member _fil£ officio. He had 
made an attempt to have this Committee be as r epr esentative 
as possible. Although the Drafting Committee was somewhat 
large in size, he f elt that its composition was not too 
large for thE task to be undertaken. He suggested that the 
Drafting Committ ee hold its first mee ting a t 10 a.m. of the 
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morning of the next day, Saturday, April 14. He proposed 
th2.t no meeting of the full Committee be held that day in 
view of the funeral services for President Roosevelt which 
were to be held at 4 o'clock in the afternoon. The various 
Subcommittees might mee t but their procee9-ings could be ad­
journed by 4· o'clock. 

The next meeting of the full Commi tteE: might be held. 
on Monday, April 16 at 10 o'clock in the morning, the Chair­
m&cn proposed. It was hoped that all drafts would be com­
pleted for consideration by the full Comr1ittee by Wednesday 
of th2t week. He expressed the hope th&t the work of the 
Committee would be successfully completed by the following 
Friday. However, the schedule might be advanced if the work 
were r&pidly c&rried forwErd. 

M. Jorstc:,d (Norway) proposed thE.t Judge Hudson be called 
upon to assist the Drcfting Committee. This motion was 
seconded by M. Nisot (Belgium). 

The ChE.irman indice,ted thEt in the absence of any ob­
jection, JudgE Hudson would be considered as c:m ~ officio 
member of the Drafting Committee 2nd he was appointed ES such. 

The Chairman thsn proposed thet the Committee turn its 
attention to c recons1derat1on of Chapter IV of the United 
St&tes Proposals, relating to advisory opinions. (U,s. Jur. 
1, G-1, April 2, 1945). He opened the discussion by read­
ing the provisions of Article 65. 

Dr. Wang (Chine) raised a question as to the omission 
of any reference to th€:- GsnerE,l Assembly.· He was inclined 
to b€lieve that the General Assembly, &swell as the Security 
Council, should hr-ve the right to request advisory opinions 
of the Court, pErticul&rly in view of the provisions of Chap­
ter VI , Section b, Paragraph 7 of the DumbE·. rton O.s.ks Pro­
posals and the rel~tionship outlined therein bEtween the Ec­
nomic 2nd Socic:.l Council c:.nd the Gener&l .Ass embly. Since the 
Genercl nssembly might be called upon to consider certain 
juridicel questions, i t should have the right to request ad­
visory opinions~ 

The Ch&irmen stated th~t a r ef er ence to the General 
iissembly h2,d been omitted from the United StE,tes Proposals 
because it hE~ been felt thet thE Generel Assembly would not 
function in c:.n executive c_c'.p c: ci ty. Its decisions would be 
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r a ther advisory~in ~har act er. · Situations likely to i c ad to 
a d ispute vrnul d be considered by the Security Council, and 
that body, if unable to r esolve them, would be in a position 
to request edvisory opinions of the Court. However, he saw 
no obj ections to granting the General Ass embly~the same right, 
provided the r equests r elEted to jurid i cal questions. It 
would be for the Court to deter~ine whether it would render 
e.n edvisory opinion, r.nd presumably it would declare its elf 
incompetent if the question we r e not of a l egel cher acter. 
He had no strong conviction on this point. 

M. Jorst&.d (Norway), M. Nisot (E-elgium), Minister Ge. jardo 
(Chil e ), c:nd U . 9hr-Busm2nn ( NE- therlands) supported t he 
Chinese proposal. 

Dr. G6mez-Ruiz (Vene zuel e), af t er i ndi ceting his support 
for t he Chine s e propo sal, express ed the view th~t it would 
be advis able f or the Court to givs advjsory opinions, 
not onl y rt the r E:,ouest of the Security Council or the Gen­
er al Ass embly, but el so at that of other public international 
organi zations and in~ividual st f t es, provided t hat the right 
we r e r egula t ed to avoid &buse . This matter was r E- l Et ed to 
the previous discussion of the col:lpet enc e of the Court in 
conflicts of E l egal natur e be t ween public inter nat ional or­
ganizations brought into r el &tionship wi th the Gener al Organ­
ization. This compet enc e should include not only l egal ces e s 
but the l egal aspects of politic r l quest j ons. 

The Ch£.irman f elt the: t this l:l& tter we s so!"lewhe.t differ­
ent from the propos al E.dV[ nced by Dr. Wang. The motion 
which Dr. 11·ang hc::~d nc: de t o the eff ect thEt the General As­
s embly be given the ~ight to r cque~ t advisory opinions had 
been s econded. 

Dr. Abbass (Iraq) celled 2ttent ion to the r el ation-
ship bEtween t he ques tion of idvisory opinions 2nd the t of 
the compulsory jurisci ction of thE Court. Advisory opin­
ions vmuld bEccne unn E:! c E:. ss r,r y if the Court we r E given com­
pulsory jurisd i ction £Sh£ hEd rdvccat ed . If the cornpul­
sory:jur·i sdiction of 'the Court v.1er e 2. ccep t cd , justlci 2.ble dis­
putes woulc ips o fccto be r E:.ferr ed t o it. Failing the adopt­
ion of co□pulsory jurisdict ion, he would f avor as liberal 
provisions r E:. l ct i ng t o c:tvisory opinions as possible . 

J ... r. Fitzr.ic.,urice (Unit ed Kingdom ) f elt th2t the exist­
enc er of compuls ory jurisdi ction, f ar fr om coing away with 
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